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District  of  Virginia,  to  wit: 

Be  it  remembered  that  on  the  7th  day  of  July,  in  the  26th  year  of  the  Independence  of 
the  United  States  of  America,  Daniel  Call,  of  the  said  district,  hath  deposited  in  this  office 
the  title  of  a  book,  the  right  whereof  he  claims  as  author,  in  the  words  following,  to  wit : 


*c 


Reports  of  cases  argued  and  adjudged  in  the  Court  of  Appeals  of  Virginia." 


In  conformity  to  the  act  of  the  Congress  of  the  United  States,  entitled,  '*An  act  for 
the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charts  and  books,  to  the 
authors  and  proprietors  of  such  copies,  during  the  times  therein  mentioned." 


A  Copy,  Teste, 

WILLIAM  MARSHALL,  Clerk. 
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Reprinted  by  The  Michib  Company,  by  authority  of  Act  of  Legislature, 

approved  February  24,  1900. 


To  the  Honorable  GEORGE  WYTHE,  Esq,  Judge  of  the  High  CouH  of  Chancery. 
Sir, 

In  thus  publicly  addressing  you,  I  am  not  influenced  by  views  of  private  inter- 
est, but  an  unaffected  desire  of  manifesting  my  esteem  for  a  benefactor ;  to  whom  I  owe 
the  little  knowledge  I  possess ;  and  whose  kindness  has  always  been  remembered  with 
gratitude. 

It  occurred  to  me,  that  whilst  your  ingenious  labors  were  employed  in  administering  jus- 
tice, with  honor,  integrity  and  ability,  in  that  Court  where  you  so  eminently  preside,  it 
could  not  be  indi£ferent  to  you,  that  your  fellow-citizens  at  large,  should  be  informed  of 
the  true  exposition  of  those  laws  which  are  to  regulate  their  conduct  through  life ;  and, 
therefore,  that  you  would  pardon  me  for  prefixing,  without  your  knowledge,  this  small 
tribute  of  respect  to  a  work,  which  is  intended  to  convey  to  the  public  a  faithful  report  of 
the  opinions  and  decisions  of  the  highest  tribunal  in  the  State,  upon  some  important 
points  of  I^aw  and  Equity.  Under  these  impressions  I  have  acted  ;  and  I  trust  the  motive 
will  be  a  sufficient  excuse. 

Permit  me  to  add  a  sincere  prayer,  that  you  may  long  live  to  serve  your  Country,  with 
those  useful  virtues  and  talents  which  adorn  the  Bench,  and  cast  a  lustre  over  your  private 
life. 

I  am.  Sir, 

Your  most  obt.  Servant, 

DANIEL  CALL. 


Thb  Author  acknowledges,  with  the  highest  gratitude  and  respect,  the  very  great 
assistance  with  which  he  has  been  honored  in  the  following  work,  by  the  Judges  of  that 
Court,  whose  decisions  are  reported. 

Richmond,  October,  1801. 
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Joseph  Cutchin  v.  William  Wilkinton. 

[Saturday,  April  28d.  1797.] 

Bxttcotors  and  Administrators— Rl^ht  to  Appolatmeiit 
— Parsoaa  Preferred.*— [w.  died  intestate,  leaving 
a  widow  and  three  children:  the  children  died 
infants  and  intestate,  in  the  life-time  of  their 
mother:  the  widow  administered  on  the  estate  of 
her  husband:— died,  leayiuflr  a  will  appointing 
executors.  The  brother  of  the  widow  was  ad- 
judged entitled  to  the  administration  de  bonis  non 
of  the  husband,  in  preference  to  W.*s  brother. 
But,  it  seems,  had  the  executors  of  the  widow 
applied,  the  administration  would  have  been  com- 
mitted to  them.] 

Willis  Wilkinson  died  intestate,  leaving 
a  widow  and  three  children  on  the  22d  day 
of  April,  1793,  and  administration  of  his 
estate  was  granted  to  Mrs.  Wilkinson  his 
widow,  who  was  the  mother  of  the  said 
children.  The  children  all  died  intestate, 
under  sLge  and  without  issue,  in  the  life- 
time of  their  mother,  that  is  to  say,  two  of 
them  before,  and  the  other  upon  the  10th 
day  of  May,  1793.  Mrs.  Wilkinson  died  on 
the  l8t  day  of  November,  1793,  leaving-  a 
will,  whereof  she  appointed  executors,  who 
accepted  the  office.  Upon  the  death  of  Mrs. 
Wilkinson,  application  for  administration 
of  the  unadministered  estate  of  Willis 
Wilkinson  was  made  to  the  County  Court, 
by  Joseph  Cutchin  who  was  her  brother, 
and  by  William  Wilkinson  brother  of  the 
said  Willis  Wilkinson.    The  County  Court 


•Bxecotors  sod  AdmliiUtnitors— Right  toAppolnt- 
■Mot- Perjons  Preferred.— The  person  entltied  to  the 
estate  of  a  decedent  is  entitled  to  the  administra- 
tion. For  this  proposition  the  principal  case  is  cited 
with  approval  In  Bridgeman  v.  Bridgeman,  80  W. 
Va.  217, 8  S.  E.  Rep.  fi88:  Thornton  v.  Winston,  4  Leigh 
15B:  Hendren  v.  Ctolgln,  4  Munf.  888  et  k€Q,\  Chi- 
chester T.  Vass,  1  Munf.  116.  For  a  full  collection  of 
authorities  on  this  subject,  see  monographic  noU 
on  '"Executors  and  Administrators"  appended  to 
Roner  v.  Depriest,  6  Gratt  0. 

Appeal— When  Premature— Orant  of  Admlnlstra- 
*!•■•— An  appeal  froifl  an  order  of  court  granting 
administration  of  an  estate,  being  taken  before  the 
court  has  proceeded  to  direct  bond  and  security  to 
be  given,  or  to  prescribe  the  amount  of  the  bond,  is 
premature,  and  ought  to  be  dismissed  as  Improvi- 
denUy  awarded.  Bohn  v.  Sheppard.  4  Munf.  422, 
citing  and  discussing  the  principal  case. 


committed  the  administration  to  Cutchin ; 
and  Wilkinson  appealed  to  the  District 
Court :  Where  the  judgment  of  the  County 
Court  was  reversed,  and  the  administration 
committed  to  Wilkinson,  upon  which  Cut- 
chin appealed  to  this  Court. 

Wickham,  for  the  appellant. 

The  appellee  clearly  had  no  title  to  the 
administration.  When  Willis  Wilkinson 
died,  his  personal  estate  vested  in  his  then 

representatives,  [Browne  v.  Shore*  et 
4         ux.]    1   Show.     25;    and  these  •were 

his  wife  and  children.  Upon  whose 
decease  their  representatives  became  enti- 
tled to  the  estate ;  and  consequently  to  the 
administration.  For,  it  is  a  rule  that  the 
person  having  title  to  the  estate,  ought  to 
have  the  administration;  because  he  is 
most  interested  and  will  take  most  care  of 
it.  This  doctrine  always  governed  the 
Courts  of  England.  Richardson's  Wills, 
406;  2  Eq.  Ca.  Abr.  423,  pi.  5,  Ibid.  425, 
pi.  IS ;  and  has  always  been  considered  as 
the  law  of  this  country. 

But  independent  of  this,  by  the  act  of 
Assembly  passed  in  the  year  1748,  C.  5,  § 
14,  [5  Stat.  I^argr.  458,]  administration  is 
first  to  be  granted  to  the  husband  or  wife, 
and  then  to  the  child  or  children  of  their 
legal,  representatives ;  which  expressly  in- 
cludes the  present  case.  But  the  act  of  1785, 
[C.  61,  §  26,  12  Stat.  Large.  146,]  puts  it  be- 
yond all  doubt.  For,  it  declares  that  it 
shall  be  granted  to  the  person  entitled  to 
distribution.  Which  is  decisive  against 
the  appellee ;  who  has  no  title  to  the  estate, 
or  any  distributive  share  thereof.  Conse- 
quently, as  well  upon  the  authority  of  ad- 
judged cases,  as  upon  the  plain  directions 
of  the  statutes,  the  judgment  of  the  District 
Court  was  clearly  wrong  and  ought  to  be 
reversed. 

Ronold,  contra. 

Mr.  Wickham  assumes,  as  the  ground  of 
his  argument,  that  the  estate  vested  abso- 
lutely in  the  widow  and  children  on  the 
death  of  Willis  Wilkinson ;  and  therefore 
he  infers  that  the  representatives  of  the 
widow  who  survived  the  children,  are  en- 
titled to  the  administration.  This  argu- 
ment would  be  just,  if  the  principle  were 
correct ;  but  the  principle  is  not  correct  ; 
and  therefore  the  argument  fails.  The 
estate  vests  in  the  administrators  of  the 
first  intestate  for  the  payment  of  his  debts. 
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in  the  first  place;  and  the  distributees, 
whose  claim  is  only  to  the  surplus  after  the 
debts  are  paid,  are  not  entitle^  until  they 
are  satisfied. 

The  question  then  is,  to  whom  adminis- 
tration of  the  unadministered  estate,  thus 
subject  to  payment  of  debts,  ought  to  be 
committed  in  the  present  case?  The  Eng- 
lish authorities  in  all  cases  of  administra- 
tion prefer   the   next  of   kin    of   the 

5  person  to  whom  *the  estate  belonged, 
and  not  of  those  entitled  to  the  sur- 
plus. 

The  next  of  kin  to  the  first  decedent  has 
never  been  rejected  in  cases  like  the  pres- 
ent ;  and  our  act  of  Assembly,  so  far  from 
supporting  a  contrary  doctrine,  in  fact  says 
nothing  about  an  administration  de  t>onis 
non« 

Marshall,  in  reply. 

It  is  unnecessary  to  repeat  the  general 
principle,  that  the  distributee  is  entitled 
to  the  administration,  both  upon  the  au- 
thority of  adjudged  cases  and  the  express 
directions  of  the  act  of  Assembly ;  because 
thsrt  point  seems  to  rest  on  a  basis  much 
too  solid  to  be  shaken.  Mr.  Ronold  has, 
however,  taken  a  distinction  between  an 
original  administration  and  an  administra- 
tion de  t>onis  non.  The  first  he  appears  to 
admit  to  be  within  the  act  of  Assembly, 
but  the  last  not ;  and  therefore  he  would 
make  the  grant  of  the  latter  depend  upon  a 
different  rule,  from  that  of  the  former. 
But  this  distinction  cannot  be  maintained  ; 
for,  it  goes  the  length  of  establishing  one 
law  for  the  administration  of  part,  and 
another  for  the  administration  of  the  whole  : 
Which  would  be  absurd.  No  case  is  pro- 
duced to  shew  that  the  next  of  kin  ever  was 
preferred ;  whilst  those  cited  by  Mr.  Wick- 
ham  expressly  decide  that  he  has  no  title. 

But  it  is  said  that  the  estate  was  liable 
for  the  debts  of  Willis  Wilkinson,  and  that 
the  distributee  has  no  title  until  the  debts 
are  paid.  This,  however,  does  not  alter  the 
case.  For,  under  that  view  of  the  subject, 
the  rights  of  the  creditors  is  the  only  im- 
portant consideration ;  and  the  property 
would  be  just  as  liable  to  their  claims  in 
the  hands  of  the  distributee,  as  in  those  of 
the  next  of  kin ;  therefore,  that  circum- 
stance cannot  affect  the  cause.  In  the  case 
in  Shower,  it  was  said,  if  the  person  enti- 
tled to  distribution  die,  his  representative 
shall  have  the  administration.  Yet  there 
also  the  estate  would  be  liable  to  the  debts 
of  the  first  decedent.  That  case,  therefore, 
decides  the  question  now  before  the  Court ; 
and  may  be  considered  as  in  express 

6  authority  *in   our  favor  upon  this  as 
well  as  the  other  points  in  the  cause. 

Ronold.  Then  mentioned  the  case  of 
Palmer  v.  AUicock,  3  Mod.  58,  [2  Show. 
407,  486,  Comb.  14,]  as  proving  what  he  con- 
tended for. 

Wickham.  That  case  does  not  affect  the 
present.  For,  it  does  not  appear  upon  what 
point  it  was  decided.  In  Comb.  14,  no  no- 
tice   is  taken  of  the    point    made    by    Mr. 


Ronold,  the  jurisdiction  and  vesting  only 
being  spoken  of  ;  and  although  it  is  said  no 
interest  vested,  yet  it  is  to  be  observed  that 
in  the  same  book,  page  112,  it  is  said  that 
the  Judges  were  of  different  opinions  upon 
that  point,  and  that  the  cause  was  decided 
on  another.  Which  is  confirmed  by  2 
Show.  486 ;  who  says,  expressly,  that  three 
of  the  Judges  determined  it  upon  the  ground 
of  their  having  no  jurisdiction  ;  and  that 
only  one  Judge  held  no  interest  vested. 
Which  latter  opinion  the  Reporter  makes  a 
quaere  of ;  and  says  that  the  interest  was 
clearly  vested  by  the  act  of  distribution  ; 
and  that  it  had  been  so  held  in  the  Chan- 
cery and  Exchequer  all  along. 

PER  CUR.  The  precedents  cited  and 
the  arguments  urged  by  the  appellant's 
counsel  are  decisive.  They  prove,  that  the 
person  entitled  to  the  estate  is  entitled  to 
the  administration  also ;  and  consequently 
that  the  appellee  has  no  title.  The  only 
question  which  could  have  arisen,  would 
have  been  between  Cutchin  and  the  execu- 
tors of  the  widow ;  but  as  the  executors  do 
not  appear  to  have  made  any  opposition, 
and  as  the  appellee  had  no  right,  the  Dis- 
trict Court  certainly  erred  in  reversing  the 
judgment  of  the  County  Court.  Therefore, 
the  judgment  of  the  District  Court  must  be 
reversed,  and  that  of  the  County  Court 
affirmed.  

7  *William  Fairclaim,  Lessee  of  James 
Guthrie,  v.  Richard  Guthrie  and 
Elizabeth  Guthrie. 

[Thursday,  April  20th.  1797.] 
Will -Devise— Power  off  Alienation— Pee  Simple*— Cose 

at  Bar.— [O.  devised,  that  J.  G.  should  have  his 
land,  and  if  ever  J.  G.  should  sell  the  land  he  left 
him,  R.  G.  should  have  half  the  purchase,  or  if 
any  land  should  descend  to  J.  G.  then  R.  G.  should 
have  it,  or  else  the  land  devised  to  J.  G. :  Held, 
that  J.  G.  took  a  fee  in  the  devised  lands- and  on 
other  lands  descending  to  him,  and  his  entering 
thereon,  R.  G.  became  entitled  to  the  devised 
lands  in  fee,  by  way  of  executory  devise. 
A  power  to  sell  fives  a  f ee.t] 

This  was  an  action  of  ejectment  in  the 
District  Court  of  King  and  Queen  for  one 
messuage  and  sixty  acres  of  land  ;  and  upon 

'Principal  Case  Approved.— In  Milhollen  v.  Rice,  13 
W.  Va.  561,  it  is  said:  *ln  the  case  of  Outhrie  v. 
Outkrie,  1  Callt,  the  will  was  made  prior  to  the  act 
of  1778,  which  provided  a  fee  should  pass  by  an  in- 
definite devise,  without  the  addition  of  words  of 
inheritance.  The  will  ffave  lands  indefinitely,  with 
a  power  to  dispose  of  them ;  and  it  was  held,  this 
passed  a  fee  simple:  this  case  is  therefore  in  accord 
with  the  numerous  English  and  American  cases, 
we  have  heretofore  cited." 

Construction  of  Wills— Rule.— The  principal  case 
is  cited  in  Mlars  v.  Bedsrood,  9  Lelg-h  877.  for  the 
proposition  that  in  the  construction  of  wills,  the 
court  must  look  to  the  circumstances  of  the  testa- 
tor, of  his  estate,  and  of  his  connections.  See  cases 
cited  in  foot-note  on  pasre  14  of  the  principal  case. 

tA  Power  to  Sell  Gives  a  Pee.— The  principal  case  is 
cited  in  Mooberry  v.  Marye,  2  Munf .  464.  Se^  foot-note 
on  pasre  18  of  the  principal  case. 
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a  special  verdict  found,  the  caae  appeared 
to  be  as  follows :  John  Guthrie,  the  elder, 
being  seised  in  fee  of  the  messnage  and 
sixty  acres  of  land  in  the  declaration  men- 
tioned,   and    having    three    sons,    to  wit: 


tor's  said  son  James,  and  from  him  the  said 
James  as  his  nephew  and  heir  at  law  took 
certain  lands  and  tenements  by  descent ; 
which  he  likewise  entered  into  and  died 
seised  thereof.     After  the  death  of  the  said 


James,  Richard  and  John,  (of  whom  James  i  James,  the  lessor  of  the  plaintiff,   as  eldest 
was   the   eldest    and    heir    at   law    of  his  I  son  and  heir  at  law  to  his  father,  entered 


lather)  died  in  the  latter  end  of  the  year 
1761,  having  first  made  and  duly  published 
his  last  will  and  testament  in  writing, 
bearing  date  the  17th  day  of  October,  1761, 
whereby  he  devised  as  follows : 

**My    will   and   desire    is    that    iinneral 
charge   and   all   m3'   lawful  debts  be  fully 
paid, — Item,    I    give  and  bequeath    to   my 
son  John  or   his  ears  one  shilling  sterling, 
my  will  is  that  my  son  Richard  should  have 
his  choyes  of  my  2  whences  Geany  or  Dice 
and  if  he  chuses  upon  Jeany  and  she  should 
bring  ever  so  many  children  she  shall  nurce 
them    till  they  are   fourteen  months  old  an 
then   shall  return  them  to  James  Guthrie 
or  his  ears,    but  if  he  chuses   upon  Dice  he 
shall  leave  her  and  her  ears  and  one  feather 
bed  and  furniture,  and  my  houshold  goods 
to  be  equally  divided  between  James  Guth- 
rie  and    Richard    Guthrie     and     to    divid 
it    themselves.     My    will     is     that   James 
Guthrie  should  have  my  land  house  and  or- 
chard and   importances  belonging   thereto 
and    if  ever   James  Guthrie  should  sell  the 
land  I  leave  him  Richard  Guthrie  shall  have 
half  the    purchase,     My  will  is  if  any  land 
should    fall    to   James  Guthrie   by  earship 
that  Richard  Guthrie  shall  have  it  or  else 
have  this   that  I  now  live  un    my    will   is 
that  Richard  Guthrie  shall  have  tenn 
8         head  of  cattle  *and  tenn  head  of  hogs 
and  half  my  sheap  and  the  remainder 
of  my  stock  my  will  is  that  James  Guthrie 
shall  have  them,  my  will  is  that  all  Jeaneys 
children  that  is  now   living    (viz.)    I   give 
unto   James  Guthrie   and   his  ears  forever, 
Harry,    Daffenny,  Frank   and  Samson,  my 
will  is  if  Richard  Guthrie  makes  choyes  of 
Jeany  he  shall  have  no  other  part  of  estate, 
my  will  is  that  Richard  Guthrie  should  have 
Dice  and  London  and  her  increase  and  to  his 
ears  forever,  my  will  is  that   Jeany  and  all 
her   increase    shall  be  James   Guthries  and 
his  ears  forever  moreover  my  will  is  that  if 
Jeany  brings  ten  live  Children  that  she  shall 
be  at  her  one  liberty  from  him  or  his  eares 
only  living  with  James  Guthrie  or  his  ears 
her  lifetime:" 

The  lands  described  in  the  above  will,  by 
the  words  *This  that  I  now  live  un,'  are 
the  same  messuage  and  sixty  acres  of  land 
for  which  the  suit  is  brought ;  and  at  the 
time  of  making  the  said  will,  the  testator 
had  a  brother  named  William,  to  whom  the 
said  testator  was  heir  apparent.  After  the 
death  of  the  said  John  Guthrie,  the  testa- 
tor, James  his  eldest  son  and  heir  at  law 
as  above  mentioned,  entered  upon  the  said 
Unds  and  messuage  described  by  the  said 
words  *This  that  I  now  live  un ;'  and  died 
seised  thereof  in  the  month  of  January, 
1776,  without  having  made  a  will ;  and  leav- 
ing the  lessor  of  the  plaintiff  his  eldest  son 
and  heir  at  law.  The  testator's  said  brother 
William  died  in  the  life-time  of   the   testa- 


into  the  said  first  mentioned  messuage  and 
sixty  acres  of  land  for  which  the  present 
suit  is  brought,  as  well  as  into  those  which 
descended  &om  William,  and  was  thereof 
seised  until  the  said  Richard  Guthrie,  the 
son  of  the  testator  John  Guthrie,  evicted 
him  of  the  said  messuage  and  sixty 
9  *acres  of  land,  by  virtue  of  a  judg- 
ment of  the  General  Court  in  an 
action  of  ejectment  grounded  on  the  said 
will  of  John  Guthrie.  In  consequence  of 
which  said  judgment  the  said  Richard 
entered  into  the  said  messuage  and  sixty 
acres  of  land  and  died  seised  thereof,  hav- 
ing first  made  his  last  will  in  writing 
whereby  he  devised  the  said  messuage  and 
sixty  acres  of  land  to  the  defendant  Eliza- 
beth for  life,  remainder  to  the  other  defend- 
ant in  fee.  After  the  death  of  the  said 
Richard  the  testator,  the  defendant  Eliza- 
beth entered  into  the  said  sixty  acres  of 
land  and  messuage  by  virtue  of  the  devise 
to  her  as  aforesaid,  and  continued  possessed 
thereof  at  the  time  of  finding  the  special 
verdict  in  this  action.  The  District  Court 
ffave  judgment  for  the  plaintiff ;  from  which 
judgment  the  defendants  appealed  to  this 
Court. 

Marshall,  for  the  appellant.  The  first 
question  is,  what  estate  James  took  under 
the  will  of  John  Guthrie?  I  contend  he 
took  a  fee. 

Warden,  for  the  appellees.  I  shall  insist 
also  that  he  took  a  fee. 

Marshall.  Is  it  not  necessary  then  to 
proceed  to  prove  the  point.  Supposing 
therefore  that  James  took  a  fee,  the  case  is 
no  more  than  this,  the  lands  in  question 
are  devised  over  to  Richard  if  James  takes 
other  lands  by  descent ;  and  it  is  found  by 
the  verdict  that  he  did  take  other  lands. 
Richard  recovered,  and  the  defendants 
claim  under  the  devise  over  to  him,  insist- 
ing that  the  contingency  on  which  it  was 
to  take  effect  has  happened.  It  will  be  said 
that  James  had  his  election,  for  it  cannot 
be  contended  that  he  is  entitled  to  both 
tracts.  Now,  by  the  law  of  elections  he 
who  is  to  perform  the  first  act,  must  make 
election ;  but  if  the  time  is  suffered  to  pass 
away,  the  election  is  gone.  Co.  Litt.  145, 
(a)  in  notes.  As  soon,  therefore,  as  the 
other  lands  descended  on  James,  he  had  his 
election ;  and  although  he  has  not  made  it 
in  express  words,  yet  his  having  entered 
on  the  descended  lands  either  amounts  to 
an  election  to  take  them,  or  else  he  has  past 
the  time  and  Richard  may  now  elect. 
10  *But  this  is  in  nature  of  a   limita- 

tion over  to  Richard.  The  reason  of 
the  difference  between  a  limitation  and  a 
condition  proves,  that  this  was  a  limitation 
to    Richard  unless  defeated  by  the  election 


13 


I  CALL 


ViKOINIA  RBFOKTS,  ANNOTATBD. 


11-12 


of  James.  For  otherwise,  what  remedy 
could  Richard  have?  He  could  never  force 
an  election  any  way  but  by  bringing  an 
ejectment.  Richard  could  not  claim  the 
lands  which  came  by  descent,  he  could  only 
claim  those  under  the  limitation  over.  The 
principle  of  the  rule  that  words  of  condi- 
tion shall  be  construea  into  words  of  limi- 
tation, when  the  devise  is  to  the  heir  at 
law,  applies  here. 

Warden.  An  illiterate  man  like  the  tes- 
tator cannot  be  supposed  to  have  under- 
stood the  abstruse  doctrine  of  elections. 
The  question  is  not,  whether  Richard  had 
a  right  to  take,  but  how  long  he  was  enti- 
tled to  hold.  He  took  only  an  estate  for 
life.  The  testator  having  died  before  his 
brother,  had  no  right  to  dispose  of  what 
his  son  would  take  as  heir  to  his  brother. 
John  Guthrie  the  testator  never  was  heir 
to  his  brother,  but  James  was  and  took  as 
heir. 

There  are  no  words  of  inheritance  in  the 
devise  to  Richard ;  and  the  heir  shall  not 
be  disinherited  without  express  words. 
Cro.  Car.  447,  449.  He  also  cited  [Roe  v. 
Holms,}  2  Wils.  80. 

In  this  case  there  are  no  words  nor  any 
apparent  intent  to  disinherit  the  heir.  In 
several  instances  the  testator  uses  words  of 
inheritance  when  he  devises  slaves  and 
other  things;  which  shews  he  knew  how  to 
limit  an  inheritance  when  he  was  minded 
to  do  so.  [Frogmorton  v.  Wright,]  3  Wils. 
414;  [Bowes  v.  Blackett,]  Cowp.  235,  657; 
[Right  V.  Sidebotham,]  Dougl.  759. 

There  are  not  only  no  words  of  inherit- 
ance in  the  devise  to  Richard ;  but  the  will 
further  says  in  another  part,  that  if  Rich- 
ard should  make  choice  of  the  slave  Jeaney, 
he  should  have  no  other  part  of  the  testa- 
tor's estate.  Now,  as  he  was  to  take,  upon 
his  not  making  choice  of  Jeaney,  the  verdict 
should  have  found  in  so  many  words,  that 
he  did  not  make  choice  of  her. 

11  *Marshall.     It  is  agreed  that  James 

took  a  fee;  and  if  so,  I  contend  that 
the  devise  over  passes  the  same  estate  to 
Richard. 

Warden.  I  did  not  mean  to  admit  that 
James  took  a  fee  under  the  will,  but  that  as 
heir  at  law  he  had  a  fee  by  his  better  title. 

Marshall.  As  this  point  is  now  receded 
from,  I  must  proceed  to  prove  that  James 
look  a  fee.  The  cases  cited  on  the  other 
side  merely  prove  that  where  there  are  not 
words  of  limitation  norany  manifest  intent 
to  give  a  fee,  only  an  estate  for  life  passes. 
The  question  then  is,  if  there  be  such  an 
intent  in  the  present  case?  The  whole  com- 
plexion of  the  will  proves  it.  The  testator 
was  evidently  very  ignorant  and  illiterate 
and  wholly  unacquainted  with  technical 
terms.  When  this  appears  upon  the  face 
of  the  will  as  in  the  present  case,  the 
Court  will  strive  to  favor  the  intent.  The 
devise  to  James  was  unnecessary  according 
to  Mr.  Warden's  construction,  because  he 
was   heir  at  law  and   would   have  taken  as  I 


such;  it  could,  therefore,  only  have  been 
introduced  for  the  purpose  of  providing  for 
Richard.  He  also  contemplated  a  power  in 
James  to  sell,  and  although  James  would 
have  had  such  power  without,  yet  the  testa- 
tor certainly  thought  it  necessary  to  give 
it.  All  which  proves  his  extreme  ignorance 
of  technical  language  and  legal  doctrines. 
The  testator  meant  to  provide  only  for  two 
sons  (as  he  gives  but  a  shilling  to  John,) 
and  contemplating  the  inheritance  of  James 
from  his  uncle,  he  made  such  a  deposition 
of  the  small  tract  in  his  own  possession  as 
might  provide  for  both  of  those  two  sons 
in  case  the  contingency  happened.  That 
is  to  say,  if  one  fee  simple  estate  descended 
upon  one  son,  the  other  should  go  to  the 
other  son.  If  any  land  descended  to  James 
by  heirship,  that  Richard  should  have  an 
equivalent  estate  in  the  other.  As  therefore 
the  descended  estate  was  a  fee,  so  also  is 
that  devised  to  Richard.  When  he  speaks 
of  the  descended  estate  which  was  clearly 
a  fee,  he  used  no  words  of  inheritance  to 
describe  it.  The  testator  certainly 
12  contemplated  the  right  of  election  *in 
James,  and  yet  there  could  be  no 
doubt  which  he  would  take  if  one  was  in 
fee  and  the  other  for  life  only.  Almost  all 
cases  of  wills  stand  upon  their  own  bot- 
tom. They  all  depend  upon  the  testator's 
intent ;  and  therefore  differ ;  because  there 
are  different  evidences  of  intent. 

A  man  cannot  hold  under  a  will  and  in 
contradiction  to  it  too.  A  devise  of  Black- 
acre  to  A.  and  of  Whiteacre  (which  is  en- 
tailed on  A. )  to  B.  A  cannot  hold  both ; 
but  if  he  takes  possession  of  Blackacre,  B 
shall  have  Whiteacre.  Which  is  exactly 
our  case.  From  this  I  draw  an  argument  as 
to  the  amount  of  the  estate  given.  If 
James  had  given  up  the  descended  estate, 
he  would  have  given  up  a  fee.  But  as  he 
retained  it,  he  must  give  up  his  whole  estate 
in  the  other. 

As  to  the  objection  concerning  the  elec- 
tion with  regard  to  the  slave  Jeaney,  it  is 
only  necessary  to  remark  that  we  are  in 
possession,  and  if  that  choice  was  to  defeat 
our  right,  the  plaintiff  should  have  had  it 
found ;  because  he  should  prove  a  title  to 
recover. 

If  James  had  sold  the  land  after  Richard's 
death,  the  family  of  Richard  would  have 
been  entitled  to  half  the  money,  which  is 
an  additional  argument  to  prove  a  fee  was 
intended. 

ROANE,  Judge.  The  first  question  im- 
portant to  be  considered  is  what  estate 
James  the  heir  at  law  took  under  the  will? 
This  will  was  made  antecedent  to  the  act 
of  Assembly,  [1785,  C.  62,  12  Stat.  Larg. 
157,]  which  considers  a  fee  as  passing  un- 
less restrained  by  words  of  limitation ;  and 
must  therefore  stand  upon  the  acknowledged 
rules  of  law  which  then  prevailed.  At  that 
time  the  rule  was,  that  even  in  last  wills, 
if  words  of  inheritance  were  wanting,  an 
estate  for  life  only  would  pass,  unless  from 
a  view  of  the  whole  will  the  intention  of 
the  testator  obviously  appeared  to  be  that  a 
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greater  interest  should  pass.  I  shall  then 
examine  this  will  at  large  without  confin- 
ing myself  to  the  particular  clause  under 
consideration,  for  by  this  means  only  can 
we   come   at   an   intention  which  the 

13  *te8tator  knew   so  little   how   to   ex- 
press.    But  let  me  premise  in  the  first 

place  that  no  inference  is  to  be  drawn  from 
the  want  of  technical  words,  unfavorable  to 
an  enlarged  construction  of  the  devise  now 
under  consideration ;  for  it  is  apparent  from 
the  face  of  the  will  that  the  testator  was 
wholly  illiterate  and  incapable  of  express- 
ing himself  properly.  Whenever  he  uses  a 
technical  word,  he  uses  it  improperly  and 
unnecessarily.  On  some  of  the  bequests  of 
the  personal  estate,  he  uses  the  word  heirs ; 
the  meaning  or  legal  import  of  which  he 
certainly  knew  not ;  for  he  uses  the  same 
word  as  synonymous  with  children  in  the 
clause  where  he  gives  a  negro  woman 
named  Dice  and  her  heirs  to  Richard. 

Neither  can  any  inference  against  an 
enlarged  construction  be  drawn  from  a 
tenderness  for  the  rights  of  the  heir  at  law, 
who  it  was  said  is  not  to  be  disinherited 
without  express  words ;  because  the  devisee 
in  this  case  was  the  heir  at  law  of  the  tes- 
tator. The  word  have*  in  the  devise  to 
James  is  the  same  as  that  used  in  the  clause 
which  disposed  of  the  cattle.  In  the  latter 
it  not  only  passed  the  absolute  interest  ac- 
cording to  the  principles  of  law,  but  the 
testator  certainly  intended  that  it  should 
have  this  operation,  when  applied  to  per- 
sonal property ;  which  from  its  nature  was 
every  day  undergoing  some  change,  and  the 
value  of  which  depended  on  the  unlimited 
use  in  it.  It  is  fair  then  t5  give  to  the 
same  expression  in  the  devise  of  the  land 
the  same  meaning.  It  is  the  appropriate 
meaning  of  the  testator  who  certainly  did 
not  know  that  a  difference  of  expression 
was  necessary  when  applied  to  real  and 
personal  estate.  The  provision  for  Richard 
in  case  James  should  sell,  does  not  directly 
give  a  power  to  sell  (for  if  it  did,  no  doubt 
could  exist  that  a  fee  passed),  but  it  ex- 
plains still  further  the  meaning  which  the 
testator  afSxed  to  the  term  have,  by  shew- 
ing that  he  contemplated  an  existing  right 
in  James  to  sell,  in  consequence  of  the  in- 
terest which  the  will  gave  him.  For  he 
certainly  supposed  that  all  the  interest 
which  James  could  claim  was  under  the 
will  or  else  he  would  not   have   made 

14  the  *devise ;  and  as  he  would  not  sell 
unless  he  had  a  fee,  it    is  clear   that 

the  intention  was  to  give  a  fee. 

If  then  James  took  a  fee,  the  next  ques- 
tion is  if  the  limitation  over  to  Richard 
is  good?  It  certainly  is  so  by  way  of  ex- 
ecutory devise,  as  the  contingency  on  which 
it  is  to  depend  must  happen  within  the 
time  prescribed  by  the  rules  of  law  respect- 
ing limitations  of  this  kind. 

The  only  remaining  question  then  is, 
what  estate  Richard  took  in  the  lands  lim- 
ited to  him  upon  the  event  which  has  hap- 
pened of  other  lands  coming  to  James  by 
descent?  I  think  he  also  takes  a  fee.  The 
same   terms  are  used :    He   is  to  have  the 


land ;  and  according  to  the  rule  which  I  have 
before  mentioned,  that  the  same  word  used 
in  different  parts  of  the  will  shall  have 
the  same  meaning,  unless  there  be  circum- 
stances shewing  an  intention  to  vary  it, 
Richard  will  take  a  fee  if  by  force  of  the 
same  expression  a  fee  passed  to  James.  If 
the  tract  was  too  small  to  divide  between 
two  sons,  he  could  never  have  intended  a 
division  as  to  the  interest  in  it.  I  am 
therefore  for  reversing  the  judgment. 

FLEMING,  Judge.  The  principal  ques- 
tion is,  whether  Richard  took  an  estate  in 
fee  or  for  life  in  the  lands  for  which  the 
present  suit  is  brought?  To  decide  this  we 
must  search  for  the  intention  of  the  testator, 
that  we  may  see  whether  it  be  strong  enough 
to  over-rule  the  principle  of  common 
law,  which  requires  words  of  inheritance 
to  pass  a  fee.  To  discover  this  inten- 
tion it  m&y  not  be  amiss  to  consider  the 
situation  and  the  circumstances  of  the  tes- 
tator. He  had  two  sons,  for  whom  he 
wished  to  provide,  and  a  third  for  whom  he 
intended  nothing.  His  whole  estate  con- 
sisted of  about  sixty  acres  of  land,  a  few 
slaves,  some  stock  and  a  tract  of  land  in 
expectancy.  To  divide  the  sixty  acres  of 
land  would  afford  but  little  benefit  to  either 
son;  he  therefore  prefers  the  eldest,  but 
was  determined  to  provide  for  his  second 
son  also,  so  soon  as  the  estate,  which  he 
expected,  should  come  to  his  family.  These 
intentions  were  to  be  expressed  by  a 
IS  *very  illiterate  man,  who  from  the 
face  of  the  will  it  is  evident  knew  not 
the  necessity  of  using  technical  terms,  or 
in  what  mauner  to  apply  them.  But  in 
most  cases  of  this  sort  unless  contradictory 
expressions  are  used,  there  will  be  some 
circumstance  which  will  lead  to  the  mind 
of  the  testator.     Such  is  the  present  case. 

The  testator  does  not  give  a  power  to  sell 
in  express  terms;  but -he  says  that  James 
shall  have  his  lands,  and  immediately  de- 
clares in  substance  that  he  supposed  he  had 
given  him  such  an  estate  as  he  might  sell. 
The  effect  of  this  clause  is  equally  power- 
ful to  my  mind,  in  demonstrating  the  in- 
tention of  the  testator,  as  if  he  had  given 
a  power  to  sell.  For,  whether  in  the  act  of 
giving  he  annexed  a  power  which  could 
only  appertain  to  a  fee,  or  first  gives  the 
land  and  then  declares  that  such  a  power  is 
acknowledged  to  exist,  the  intention  is  the 
same.  If  then  James  took  a  fee,  which  I 
am  clear  he  did,  the  same  estate  passed 
over  to  Richard.  For,  it  was  obviously  the 
intention  of  the  testator  that  James  should 
have  one  estate  and  Richard  the  other,  with 
this  difference  only  that  James  should  have 
an  election. 

The  objection  to  the  limitation  over  as 
being  too  remote  is  unfounded.  For,  as 
Richard  was  in  esse  at  the  time  the  will 
was  made,  a  perpetuity  could  not  take 
place.  Upon  the  whole,  I  have  no  doubt 
about  the  intention  of  the  testator,  and 
that  a  fee  passed  in  the  land  in  question  to 
Richard.  Of  course  I  think  the  judgment 
ought  to  be  reversed. 
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LYONS,  Judge.  If  we  consult  common 
sense  and  the  reason  of  mankind,  we  shall 
be  satisfied  that  where  a  man  gives  an 
estate  in  lands,  without  limitation  or  re- 
straint, he  means  to  give  his  whole  interest 
in  the  same  manner  as  if  it  had  been  a  de- 
vise of  money  and  personalties.  But  the 
principle  having  been  once  admitted,  that 
words  of  limitation  were  necessary  in  order 
to  carry  a  fee,  there  was,  for  a  long  time, 
no  Judge  found  bold  enough  to  emancipate 
himself   from    the    influence    of    the 

16  ^principle,    though   all  of  them  have 
endeavored    to    undermine    it.     They 

have  therefore  laid  hold  on  any  words  to 
avoid  the  rule  of  law,  and  effectuate  the  in- 
tention of  the  testator.  Thus  the  word 
estate,  charging  the  lands  with  a  sum  in 
gross,  or  giving  a  power  to  sell,  have  all 
been  held  to  give  a  fee ;  and  it  has  finally 
been  established  by  a  long  course  of  deci- 
sions that  the  manifest  general  intent  of  the 
testator  shall  prevail,  if  by  any  possibility 
it  can  be  carried  into  effect  without  violat- 
ing the  rules  of  law. 

To  apply  these  principles  to  the  case 
under  consideration. 

What  did  the  testator  mean  when  he  said 
that  James  should  have  the  land?  It  will 
be  said  perhaps  that  this  expression  taken 
by  itself  is  too  doubtful  to  pass  a  fee ;  but 
then  the  testator  has  explained  what  he 
meant  by  it.  For  he  considers  that  his 
son  James  might  possibly  sell  the  estate ; 
but,  if  he  had  such  a  power,  the  tes- 
tator must  necessarily  have  supposed  that 
he  derived  it  under  the  will;  and  of 
course  conceived  that  he  had  before  given 
such  an  interest  as  would  authorise  the 
sale.  When  therefore  he  says  that  James 
shall  have  his  land,  his  meaning  was  that 
James  should  have  the  whole  interest. 

Having  .fixed  an  appropriate  meaning 
therefore  to  the  word  have,  it  is  fair  to  give 
it  the  same  interpretation  in  the  limitation 
over  to  Richard.  Because,  it  is  manifest 
that  his  intention  was,  that  whatever  estate 
James  took,  should  go  over  to  Richard  in 
the  event  of  a  descent  to  James.  Besides, 
if  James  sold  the  land,  Richard  was  to  have 
half  the  purchase  money,  not  for  life,  but 
absolutely ;  for  there  is  no  restriction,  he 
is  to  ha\e  half  the  purchase,  which  is  a 
plain  disposition  of  the  whole  interest.  So 
that  in  that  event  the  testator  clearly 
meant  the  whole  interest;  and  therefore 
the  fair  inference  is,  that  he  intended  the 
same  thing  in  case  no  sale  took  place.  If 
there  be  a  devise  to  A.  unless  his  father 
purchase  other  lands  of  the  same  value  for 
him,  and  then  to  another ;  here  A.  has 

17  a  *fee,  because  purchase  imports  an 
absolute  purchase,  [Green  v.  Arm- 
stead,]  Hob.  65.  So  if  there  be  a  devise  to 
A.  for  life,  and  then  to  a  son,  except 
A.  purchase  land  of  the  same  value  for 
the  son,  and  then  that  A.  shall  sell; 
here,  if  A.  does  not  purchase,  the  son 
takes  a  fee  for  the  reason  just  mentioned. 
2  Cro.  Jac.  599,  Hob.  65.  These  two  cases 
are  in  principle  the  same  with  that  at  bar, 
and  appear  to  me  to  decide  the  cause.     For 


the  first  expressly  proves  a  fee  in  James 
and  the  latter  a  like  estate  in  Richard. 

An  objection  was  made  to  the  remoteness 
of  the  limitation  to  Richard ;  but  as  the 
estate  was  to  descend  to  James  himself, 
that  is,  in  his  life-time,  it  was  to  take  place 
within  a  life  in  being,  and  consequently  is 
within  the  allowed  limits  for  the  vesting 
of  executory  devises. 

I  concur  with  the  rest  of  the  Judges, 
therefore,  that  the  judgment  of  the  District 
Court  should  be  reversed. 


OCTOBER   TERM,    1797. 


18         *Peter  Baird  v.  Edward  Rice. 

[Saturday.  October  14, 17B7.] 

(1  Am.  Dec.  447.) 

Surety— Discbsrgie  of.*— [A.  recovered  Judfirmeut 
asralnstB.  and  C.  his  surety:  A.  issued  execution 
thereon,  which  was  levied  on  the  property  of  B. 
The  plaintiff,  A.  on  receiylnsr  part  of  the  money, 
rave  B.  farther  time  for  the  balance,  and  ordered 
the  officer  to  restore  the  roods  to  B.  Held,  that 
by  this  procedure,  the  judarment  was  discharged 
at  law.  and  C.  the  surety,  not  having  assented  to, 
or  acquiesced  in  the  agreement,  was  discharged 
inequity;  in  which  he  was  protected  asrainst  a 
second  execution,  by  an  injunction.] 

Rice  filed  a  bill  in  Chancer3'  in  the 
Borough  Court  of  Norfolk,  stating^  that  he 
was  security  for  one  William  Black  in  a 
bond  to  Baird.  '  That  Baird  obtained  a 
judgement  thereon  against  the  obligors  in 
the  Borough  Court,  and  issued  an  execution  ; 
upon  which  property  belonging  to  Black  was 

*Bxeciitloas— Release  of  Surety.— Where  the  creditor 
has  a  judgment  upon  his  debt  and  an  execution 
thereon  in  the  hands  of  the  sheriff,  such  creditor 
by  the  levy  of  the  execution  on  the  property  of  the 
debtor  acquires  a  specific  lien  on  such  property: 
and  if  such  levy  be  upon  the  property  of  the 
principal  debtor,  and  the  creditor  thereafter  re- 
leases, perverts  or  destroys  the  lien  of  such  levy, 
without  the  consent  of  the  surety  bound  for  such 
debt,  he  exempts  the  surety,  to  the  extent  of  the 
value  of  the  property  so  levied  upon,  or  the  loss 
occasioned  thereby,  from  liability  for  said  debt. 
McKenssie  v.  Wiley,  27  W.  Va.  861,  citinsr  the  princi- 
pal case:  Humphrey  v.  Hitt,  6  GratL  609,520.  The 
principal  case  is  cited  for  this  point  in  Oarland  v. 
Lynch,  1  Rob.  502. 

Seme— Same— Effect  of  Restoration  of  Property  to 

Debtor.— In  Bullitt  v.  Winstons,  1  Munf.  288,  it  is 
said:  "The  case  of  Baird  v.  Rice,  1  CaU  18,  is  a  com- 
plete authority  for  the  defendants,  both  as  to  the 
propriety  of  sufferinsr  a  sheriff  to  amend  his  return 
according  to  the  truth  of  the  case,  and  as  to  the 
effect  (in  favour  of  the  security)  of  a  restoration  of 
the  property  by  the  sheriff,  to  the  defendant,  with 
the  consent  of  the  plaintiff.  Indeed,  it  is  a  complete 
authority  in  the  present  case,  in  which  it  is  unim- 
portant to  the  success  of  the  appellees,  whether  the 
first  execution  be  considered  as  discharred.  or  con- 
tinuiuflr:  it  is  the  rather  an  authority,  because  in  that 
case  there  was  some  evidence  that  the  security. 
Rice,  acquiesced  in  the  arransrement  for  the  dis- 
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taken  and  duly  advertised  by  the  Sheriff; 
that  Baird  attended  upon  the  day  of  sale ; 
and  having  received  a  payment  of  part  of 
the  judgment,  directed  the  Sheriff  to  restore 
the  property  to  Black ;  who  afterwards  ab- 
sconded with  all  his  effects.  That  Baird 
had  since  issued  execution  against  Rice  for 
the  balance  of  the  judgment;  and,  there- 
fore, the  bill  prayed  an  injunction.  The 
answer  stated,  that  upon  the  day  of  sale,  a 
tx>nd  of  indemnity  was  demanded  by  the 
Sheriff  in  consequence  of  the  sale  having 
been  forbid  under  some  incumbrance, 
which  neither  Rice  nor  Baird  would  give. 
That  Black  offered  to  pay  1501.  if  his  prop- 
erty was  released;  which  proposition 
Mathew  urged  Rice  and  Baird  both  to 
accede  to.  That  Rice  declared  he  was  per- 
fectly satisfied  with  whatever  should  be 
recommended  by  Mathews:  and  thereupon 
Baird  accepted  the  1501.  That  so  far  from 
Rice's  appearing  to  consider  himself 
19  ^exonerated  from  the  debt,  he  after- 
wards solicited  the  loan  of  2201.  of 
Baird  and  one  Westmore,  which  they  con- 
sented to  lend,  provided  he  would  give  them 
good  security  for  that  sum  -as  well  as  for 
whatever  he  might  be  previously  indebted  in 
to  Westmore,  and  for  the  balance  which  he 
still  owed  Baird  on  the  judgment.  That 
Rice  agreed  thereto  and  offered  them  a  deed 
of  trust  on  his  Hackwood  estate;  but  this 
negociation  afterwards  breaking  off,  Baird, 
issued  the  execution  which  is  sought  to  be 
in  joined. 

It  appeared  by  the  evidence  that  a  deed 
of  trust  had  been  given  on  the  property  to 
secure  a  debt  due  to  Marvault,  and  to  in- 
demnify Rice  against  his  suretyship  afore- 
said; which  was  proved  in  the  District 
Court  of  Suffolk  by  two  witnesses,  and  or- 
dered to  be  recorded.  That  the  sale  was 
forbid  in  respect  of  Marvault's  interest, 
but  Rice  insisted  on  its  taking  place  and 
offered  to  release  his  interest   in   the  prop- 

cbarg'e  of  the  property,  wbereas,  nottiiner  of  the 
kind  is  shown  In  the  case  before  us." 

The  prircipal  case  is  cited  in  this  connection  in 
Ward  V.  Vass.  7  Lelffh  146;  Steptoe  v.  Harvey,  7 
LeifiTh  586;  Kniffht  r.  Charter,  22  W.  Va.  428. 

SMje—Sair— Sine— Mere  PoAtponemeiit  of  Sale.— 
When  sroods  hare  been  taken  in  execution  under  a 
JL  fa,  a  direction  firiven  by  the  creditor  to  the  sheriff 
to  restore  the  sroods  to  the  possession  of  the  debtor, 
is  fraudulent,  and  destroys  the  lien  of  the  execution 
on  the  sroods;  but  a  mere  direction  to  postpone  the 
sale  under  the  execution,  if  without  collusion,  does 
not  affect  the  lien  of  the  execution.  Fisher  v. 
Vanmeter.  9  Leiffh  80.  "The  difference  Is  obvious," 
says  Juix}B  Tuckbb,  "so  loner  as  the  sroods  are  in 
the  hands  of  the  sheriff,  they  are  in  the  custody  of 
the  law.  But  when  the  plaintiff  directs  a  return  of 
them,  he  takes  them  out  of  the  custody  of  the  law: 
and  from  that  moment  they  are  no  lonsrer  bound 
by  his  execution.  These  principles  will  be  found  to 
be  maintained  by  the  cases  of  Baird  v.  Ric«^  1  Call 
18:  and  Bullitt  v.  Winstons,  1  Munf.  260." 

S«Be— Same— Acoeptlog  Confession  of  Judgment.— 
Acceptinsr  a  confession  of  Judflrment  from  the  prin- 
cipal debtor  with  a  stay  of  execution  for  a  limited 
time,  without  the  consent  of  the  surety,  has  been 


erty :  that  the  Sheriff  demanded  an  indem- 
nity, which  neither  Baird  or  Rice  offered 
to  give.  That  Baird  upon  receiving  pay- 
ment of  the  above-mentioned  1501.  and 
Blacks'  promising  to  have  the  property  sold 
within  four  months  under  the  said  deed  of 
trust,  directed  the  Sheriff  to  restore  the 
property  to  Black;  which  he  accordingly 
did.  That  an  attorney  was  sent  for  to 
draw  the  mortgage  on  the  Hackwood  estate, 
but  the  treaty  broke  off  and  none  was  ex- 
ecuted. That  at  this  time  Baird  offered  to 
advance  a  sum  of  money  to  Rice  if  he  would 
secure  the  debt  due  from  Black.  That 
Baird  stated  an  account  against  Rice,  in 
which  he  charged  the  balance  of  Black's 
judgment;  and  that  the  same  was  shewn  to 
Rice,  during  the  period  of  negociation  for 
the  mortgage.  Upon  the  final  hearing  of 
the  cause,  the  Borough  Court  dissolved  the 
injunction  and  dismissed  the  bill  with 
costs.  From  which  decree  Rice  appealed 
to  the  Court  of  Chancery,  where  the  decree 
of  the  Borough  Court  was  reversed,  and 
the  injunction  made  perpetual.  From  which 
decree  Baird  appealed  to  this  Court. 

Call,  for  the  appellant. 

20  The  question  is,  whether  *the  sev- 

eral acts  of  Baird  upon  the  day 
of  sale,  exonerated  Rice  from  his  surety- 
ship? He  could  only  be  released  by  ex- 
press agreement;  the  mere  circumstance 
of  Baird's  having  given  time  was  not 
sufficient.  Dingwall  v.  Dunster,  Dougl. 
235.  Where  the  delay  was  greater  and 
the  circumstances  stronger  than  in  the 
present  case :  but  it  was  decided,  that  noth- 
ing but  an  express  declaration  by  the  holder 
of  the  bill,  would  discharge  the  acceptor. 
The  principle  of  which  case  is  the  same 
with  that  before  the  Court :  for  the  acceptor 
there  was  in  fact  only  a  security. 

Besides,  there  are  circumstances  in  the 
present  case  to  justify   the   delay;  for,  an 

held  to  be  a  release  of  the  surety  in  equity.    Ward 
V.  Johnson.  6  Munf.  0. 

See  also.  Walker  v.  Com.,  ISGratt.  18,  40;  Hopkirk 
V.  McConlco.  Fed.  Cas.  No.  6,600,  pasre  503;  aad/oo^ 
noU»  to  Humphrey  v.  Hitt,  6  Gratt  510;  Shannon  v. 
McMullln,  25  Gratt.  211. 

Same— Duties  of  Creditors.— The  principal  case  is 
cited  in  Cole  v.  Fenwick.  Gilm.  138,  for  the  proposi- 
tion that  the  creditor  is  not  bound  to  do  anything 
but  sue  out  his  execution:  unless  he  is  duly  re- 
quired to  give  the  indemnity  bond  required  by 
statute,  which  he  may  give  or  not  at  his  election. 
But  with  this  exception,  he  is  at  liberty  to  remain 
neutral;  and  the  sheriff  is  to  take  his  own  measures 
in  relation  to  any  difficulties  which  may  arise,  re- 
specting the  title  of  the  sroods  taken  in  execution. 

Bvidetice— AdiDlsslofis   for    Sake  of  Compromise.— 

The  principal  case  is  cited  in  Brown  v.  Shields,  6 
LeifiTh  450,  453,  for  the  proposition  that  an  offer  to 
pay  money,  by  way  of  compromise  to  sret  rid  of  an 
action,  is  not  evidence. 

See  also,  Williams  v.  Price,  5  Munf.  507.  holdinsr 
that  a  party  is  not  bound  by  an  admission  of  his,  in 
an  offer,  tending  to  a  compromise,  which  was  not 
accepted. 


V  R,  1  Cai.1,— 2 
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incumbrance  was  suggested,  and  the  Sheriff 
demanded  an  indemnity  which  Baird  was 
not  bound  to  give.  Because  he  was  not 
obliged  to  run  any  risque,  or  encounter  the 
consequences  of  an  act,  which  might  bring 
him  into  difficulties;  but  it  was  the  proper 
business  of  the  security  to  see  that  the  debt 
was  paid.  [Bishop  v.  Church,]  2  Ves.  sen. 
103,  372.  If  Rice  wished  diligence  and 
activity  to  be  used,  he  ought  to  have  paid 
the  money  and  taken  an  assignment  of  the 
judgment;  after  which  he  might  have  pro- 
ceeded to  sell  or  not  as  he  thought  proper. 
All  this  he  could  readily  have  done,  as  he 
was  upon  the  spot  and  knew  of  the  difficul- 
ties. If  he  failed  to  do  so  then,  it  was  his 
own  fault;  and  the  laches  was  upon  his 
side  and  not  on  ours.  But  he  had  the  prop- 
erty incumbered  for  the  very  purpose  of 
securing  this  debt;  and  therefore  might 
have  proceeded  to  sell  under  the  deed  of 
trust,  as  he  was  opposed  by  no  creditor. 
His  insisting  on  the  sale  was  unimportant ; 
for  it  was  forbid  by  others,  and  the  Sheriff 
demanded  an  indemnity  which,  as  before 
observed,  Baird  was  under  no  obligation  to 
give. 

If  Rice  is  entitled  to  relief  at  all,  it  must 
be  on  the  ground  that  his  situation  was 
altered.  But  it  clearly  was  not ;  as  he  was 
present  at  the  sale,  knew  what  was  going 
on,  was  possessed  of  a  deed  of  trust  for  the 
property,  and  had  it  as  amply  in  his  power 

to  secure  himself  afterwards  as  be- 
21       fore.     He  *cannot,  therefore,  with  any 

propriety  insist  that  the  conduct  of 
Baird  lulled  him  into  security ;  for  he  was 
fully  apprised  that  the  debt  was  not  paid, 
and  that  there  was  no  positive  agreement 
for  his  exoneration. 

Wickham,  contra. 

This  was  a  joint  judgment  and  execution, 
upon  which  the  Sheriff  took  property  which 
was  afterwards  released  by  order  of  Baird, 
who  thereby  exonerated  Rice.  For,  if  the 
Sheriff  had  returned  the  truth  of  the  case, 
no  new  execution  could  have  issued  at  com- 
mon law ;  and  although  by  the  statute,  a 
party  may  have  several  executions,  yet  a 
satisfaction  of  the  first  discharges  the  judg- 
ment ;  and  the  taking  of  a  second  is  at  the 
peril  of  the  plaintiff.  Indeed  if  the  proper 
return  had  been  made,  Baird  could  not  even 
under  the  statute  have  taken  a  second  ex- 
ecution ;  because  the  first  would  have  ap- 
peared upon  record  to  be  discharged.  Now 
the  omission  of  the  officer  to  make  the  re- 
turn will  not  alter  the  nature  of  the  case, 
especially  in  equity,  which  always  con- 
siders that  as  actually  done,  which  ought  to 
be  done.  For  it  was  the  Sheriff's  duty  to 
have  made  the  return,  the  law  obliged  him 
to  do  so,  and  his  failure  ought  not  to  preju- 
dice any  party.  Therefore,  Rice  was 
entitled  to  the  same  benefit  from  the  trans- 
action, as  if  the  return  had  been  actually 
made;  and  consequently  no  second  execu- 
tion ought  to  have  issued.  The  rule  being, 
that  if  the  first  execution  be  from  whatever 
cause  charged,  that  the  judgment  is  satis- 
fied and  no  other  execution  can  issue  on  it. 


But  it  is  said,  the  agreement  was  that  if 
the  money  was  not  paid  within  four  months, 
another  execution  should  issue.  Which  is 
not  correct;  for  the  agreement  was  that 
the  property  should  be  sold  under  the  deed 
of  trust.  If  the  fact  though  were  that  it 
was  agreed,  a  second  execution  should  issue 
after  the  four  months,  yet  that  would  not 
alter  the  equity  of  Rice ;  because  it  was  an 
agreement   without  his  consent.     On 

22  the  contrary,  he  insisted  ""on  the  sale ; 
and  the  property  taken,   was    clearly 

sufficient  to  have  paid  the  debt. 

The  deed  of  trust  was  no  objection.  For, 
if  it  be  a  mortgage,  which  it  is  most  like 
in  its  terms,  then  having  been  only  proved 
by  two  witnesses,  it  was  by  the  very  words 
of  the  statute  expressly  void  against  cred- 
itors. If,  however,  it  be  taken  as  another 
kind  of  conveyance,  then  the  possession  of 
the  property  remaining  with  the  grantor,  it 
was  equally  void. 

The  business  of  the  loan  proves  clearly 
that  in  the  apprehension  of  Baird  himself. 
Rice  was  discharged.  It  was  a  bait  on  the 
hook,  by  which  he  hoped  to  allure  him  into 
the  suretyship  again. 

The  authorities  cited  on  the  other  side, 
don't  apply.  That  in  Dougl.  was  merely  a 
resort  to  the  security  after  an  ineffectual 
application  to  the  principal.  That  in  Ves. 
is  indeed  stronger;  but  there  was  no  new 
agreement  in  that  case,  as  there  was  in  the 
present.  For  the  plaintiff  relied  upon  his 
first  security,  and  made  no  alteration  in  it. 
But  here  Baird  made  an  entirely  new  con- 
tract ;  which  tended  to  lull  Rice  into  repose, 
and  without  the  aid  of  a  Court  of  Equity, 
would  have  turned  to  his  prejudice.  The 
decree  of  the  Court  of  Chancery  therefore  is 
right,  and  ought  to  be  affirmed. 

ROANE,  Judge.  The  property  taken  in 
execution  in  this  case  being  forbidden  to  be 
sold,  under  an  idea  of  a  prior  lien,  the  Sheriff 
was  nevertheless  bound  to  proceed  finally 
in  the  business,  and  to  make  his  return 
upon  the  execution.  Upon  the  refusal  of 
the  appellant  to  give  an  indemnity,  he 
might,  on  application  to  the  Court,  have 
had  further  time  given  him  to  make  his 
return,  and  in  the  mean  time,  have  put  it 
upon  the  parties  concerned  to  litigate  their 
right  to  the  property  in  question,  by  filing 
a  bill  for  that  purpose.  This  is  said  to  be 
within  the  power  of  the  Sheriff  in  such 
cases  in  Cowper  et  al.  v.  Chitty  &  Black- 
ston;  1  Burr.  34;  and  perhaps  other  cau- 
tionary steps  are  within  his  power.  During 
all  these  measures,  the  plaintiff  is  not 
bound  to  do  any  thing ;  he  may  remain 

23  *a  silent  and  in  active  spectator :  and 
is  to  be  supposed  totally  unconcerned 

in  the  transaction. 

But,  if  he  shall  voluntarily  intrude  him- 
self therein,  he  may  release  the  obligation 
of  the  Sheriff  to  proceed,  he  may  loose  his 
lien  upon  the  property  and  may  discharge 
third  persons  otherwise  liable,  in  the  event 
of  the  property  seized  being  insufficient. 

The  testimony  in  this  cause  is,  that  the 
plaintiff,    instead  of  leaving  the  Sheriff  to 
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encounter  the  difficulties  in  the  legal  man- 
ner, made  a  compromise,  and  authorised 
the  Sheriff  to  release  the  property ;  Rice,  the 
now  appellee,  strenuously  insisting*,  all 
the  while,  that  the  Sheriff  should  proceed 
to  act  in  the  legal  manner:  and,  as  an  in- 
ducement thereto,  offering  to  give  up  his 
claim  to  the  property  in  question  under  the 
deed  of  trust. 

This  conduct,  I  conceive,  as  far  as  it  re- 
spected the  sum  to  be  paid  in  future, 
amounted  to  a  new  contract ;  a  simple  con- 
tract, indeed,  instead  of  a  judgment;  and 
one  whereby  Black  alone  became  liable,  in- 
stead of  Black  and  Rice :  and  the  consider- 
ation of  this  new  assumpsit  on  the  part  of 
Black,  was  the  releasement  of  his  property 
then  in  the  hands  of  the  Sheriff. 

However  improvident  this  contract  might 
be,  in  these  respects,  no  person  can  say 
that  Baird  had  not  a  right  to  make  it ;  nor, 
that  the  consideration  on  which  it  was 
founded  was  not  a  good  one  to  sustain  an 
action  against  Black:  but,  the  effect  is, 
that  the  old  contract  was  thereby  at  an  end, 
and  with  it  Rice's  liability  to  pay  the 
debt. 

There  is  no  testimony   as   at   the  time  of 
the  transaction,  that  Rice  did  not  consider 
himself   discharged;    and   if,    at    a    future 
time,  the  belief  of   his   being  liable  is  in- 
ferred from  his  consenting,  or  at  least  not 
objecting  that  the    balance   of  Black's  debt 
should  be  comprised  in  the  mortgage  on  the 
Hack  wood   estate,   that  inference    is    con- 
fronted on  one  hand,  by   the   circumstance 
of  his  forbidding  a  sale  of  the  property  com- 
prised   in    his    trust   deed   at  a  time 
24       prior,    but    never    *posterior   to    the 
compromise,  although  it  appears  from 
the  record,  that  many  executions  attached 
on  that  property,   as   well   after  as    before 
that    period;  and   on   the   other  hand,  this 
circumstance  may  be  merely  considered  as 
a   tacit  consent  to  become  again  liable  for 
that  debt,  in  consideration   of   advantages 
expected    from    the    loan   of  the  money  by 
Baird   and    Westmore.      Which,     however, 
were   never   completed;  and,    possibly,    he 
might  have  thought  it  of  little  consequence, 
having  some  prospect,  for  aught  appears  to 
the  contrary,  of  being   finally   relieved   by 
the   Court.     But,    on    the    contrary,    some 
opinion  may  be  formed  of  Baird' s  own  idea 
of     Rice's     being     discharged,    from    his 
strenuously  insisting  on  a  security  for  that 
balance,  and  as  soon   as  he  probably  got  it 
by   assignment   of  the   bonds,  seeming  to 
reject  the  plan  of  the  mortgage  by  directing 
M' Kenny  not  to  advance  the  money. 

These  inferences  are,  however,  too  loose, 
and  too  nearly  balanced  for  us  to  form  any 
decided  opinion  from  them,  as  to  the  ideas 
of  the  parties  subsequent  to  the  compromise. 
The  case  rests,  therefore,  upon  the  trans- 
actions at  that  time,  and  these,  in  my  opin- 
ion, amount  to  a  discharge  of  the  appellee 
from  his  liability.  Of  course,  the  Chan- 
cellor's decree,  making  the  injunction  per- 
petual, must  be  affirmed. 

CARRIN6TON,    Judge.      An    execution 


once  levied  and  returned  satisfied,  dis- 
charges the  judgment  forever;  and  the  law 
is  the  same,  if  what  is  equivalent  thereto, 
be  done.  In  the  present  case,  the  officer 
had  taken  the  property  which  he  restored 
by  the  order  of  Baird,  but  expressly  against 
the  consent  of  Rice.  The  Sheriff  ought 
then  to  have  returned  the  execution  with  a 
statement  of  the  facts ;  and,  if  he  had  done 
so,  no  new  execution  could  have  issued. 
But,  his  omission  did  not  affect  the  justice 
of  the  case,  or  alter  the  rights  of  the  par- 
ties; which  must  be  considered  in  the 
same  manner  as   if   the   return    had   been 

made. 
25  ""I  admit  that  Baird  was  not  bound 

to  indemnify  the  Sheriff,  and  if  the 
case  rested  upon  that  point,  he  would  have 
been  safe;  but,  his  consenting  that  the 
payment  should  be  delayed,  and  releasing 
the  property,  changed  the  complexion  of  the 
case  altogether,  and  discharged  Rice  from 
his  covenant. 

It  is  true,  the  answer  states  that  Rice  was 
consenting  to  the  release  of  the  property ; 
but  it  is  not  proved ;  and  this  part  of  the 
answer  is  not  responsive  to  the  bill.  Con- 
sequently, it  is  not  evidence.  I  think  there- 
fore that  the  decree  of  the  Court  of  Chancery 
is  right ;  and  ought  to  be  affirmed. 

PENDLETON,  President.  The  execution 
levied  on  considerable  property,  restored  to 
Black  by  order  of  the  creditor  on  payment 
of  part  of  the  money,  and  a  further  day 
given  for  the  balance,  was  a  total  discharge 
of  the  judgment  as  to  Rice,  at  law,  if  the 
Sheriff  had  done  his  duty  in  returning  the 
execution  with  the  truth  of  the  case.  But 
he  having  neglected  this.  Rice  is  driven  into 
a  Court  of  Equity  for  relief ;  where  things 
are  considered  as  performed,  which  ought 
to  have  been  done.  He  must  indeed  ap- 
pear with  a  fair  aspect,  and  not  have  done 
any  act  contributing  to  the  omission ;  or 
forborne  to  do  what  he  might  to  prevent  it. 

It  is  said  in  the  answer,  that  the  transac- 
tion was  with  his  privity  and  consent,  and 
this,  if  proved,  would  have  bound  him,  and 
operated  no  change  in  his  original  engage- 
ment. But  this  IS  not  proved ;  on  the  con- 
trary, it  is  disproved,  as  far  as  a  negative 
can  be,  by  testimony  of  facts  inconsistent 
with  the  supposition.  He  pressed  the  sale, 
and  waived  his  claim  under  the  deed  of  trust, 
which  repels  the  idea  that  he  was  consent- 
ing to  the  postponement. 

But  it  is  said,  he  might  have  given  secu- 
rity to  the  Sheriff,  and  proceeded  to  sell 
under  the  execution.  I  fancy  this  was  rather 
a  hasty  and  sudden  assertion  of  the  counsel ; 
for  I  could  refer  it  to  that  gentleman  him- 
self on  cool  reflection,  whether  the  Sheriff 
could  at  the  instance  of  Rice  or  any 
26  other,  proceed  *to  sell  under  the  ex- 
ecution, when  he  was  ordered  to 
forbear  and  restore  the  property  by  the 
creditor. 

As  to  a  sale  under  the  deed ;  that  was  to 
be  made  by  Leatry  when  required  by  Rice 
and  Marvault ;  the  subject  don't  appear  to 
have  been   contemplated   by   them   at   this 
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time,  and  if  Rice  conceived  himself  dis- 
charged from  the  engagement,  he  had  no 
right  to  proceed  under  the  deed,  nor  ifvas  he 
obliged  to  involve  himself  anew. 

In  the  list  of  executions  filed  amongst 
the  testimony  in  the  cause,  there  appears  a 
series  of  them  at  the  suit  of  Knight  against 
Black  from  December,  1788,  to  September, 
1792,  On  some  of  the  intermediate  ones, 
property  contained  in  the  trust  deed  was 
taken ;  and  the  sale  forbid,  at  one  time  by 
Leatry,  and  another  by  Rice :  But  it  does 
not  appear  that  either  of  them  forbid  the 
sale  on  the  last  execution  in  September, 
1792,  (four  months  after  Baird's  sale)  levied 
on  two  slaves;  neither  does  it  appear  that 
the  slaves  were  in  fact  sold ;  but  the  cred- 
itor's receipt  is  endorsed  for  the  debt, 
amounting  to  1431.  4s.  1}^.  From  hence 
two  inferences  seem  natural;  first,  that 
Rice  considered  himself  as  discharged,  and 
so  did  not  appear  to  stop  this  sale,  as  he 
had  done  on  the  former  occasions.  Sec- 
ondly, that  1431.  was  then  raised  on  the 
seizure  of  two  slaves;  which  makes  it 
'probable  that  Baird  might  have  got  his 
money,  if  he  had  pursued  his  execution  and 
not  made  the  compact. 

But  it  is  said,    that   the    transaction    in 
February,    1793,    shews    Rice   at  that  time 
considered,  and  acknowledged  himself  lia- 
ble for  this  debt.     I  forbear  to  review    the 
evidence    of    that    negotiation,    because    I 
think  myself  warranted  by  reason  and  prec- 
edent,  in    deciding,   that   propositions   on 
either  side,  made  by  parties  on  a  treaty  for 
compromising    their    differences,    if    that 
treaty    be    not  effectual,  are  not  to  operate 
as  evidence   in  a  future  contest   in  Court. 
I  come  now  to  the  conduct  of  Mr.  Baird : 
The  cases  from  Dougl.    and  Ves.  sen.  were 
cited    to    prove    that     a     creditor   to   pre- 
serve his  remedy   against  a  security, 
27        *is    not   obliged    to  give  him  notice 
that  the   principal  has  not  paid,  nor 
to  use  legal  diligence   against  him  short  of 
the  time  prescribed  by  the  act  of  limitations, 
nor  to  sue  though  desired   by  the  security. 
Upon  which  I  observe,    that    the    case  in 
Ves.  sen.  was  going  a  long  way  for  a  Court 
of  Ekiuity ;  and  perhaps  our  act  of  Assem- 
bly, [Dec.  1794,  C.  116,  {  6,  R.  C.  ed.  1819,] 
which  obliges  the   principal    to    sue   if  re- 
quired   by    the  security,  is  better.     But,  if 
full  force  be  allowed  the  doctrine,  it  will  not 
profit  Baird  in  the   present   case.     If,    in- 
deed,   he    had    forborne    to   act,  refused  to 
give  the  security  and  left  the  Sheriff  to  the 
duty  of  his  office,  no  laches  could  have  been 
imputed    to    him;  and    Rice's   exoneration 
must   have   depended  on  the  final  event  of 
that   execution.     But   Baird   acted,    he  re- 
ceived a  part  of  his  money,   gave   Black    a 
further  day  for  the   balance,    and    directed 
the  property  to  be  restored. 

I  conclude,  as  I  began,  that  the  Sheriff 
ought  to  have  returned  that  the  property 
seized  had  been  restored  by  order  of  the 
plaintiff,  which  would  have  been  a  dis- 
charge of  Rice  at  law,  and  this  Court  con- 
sidering it  as  done,  will  give  it  the  legal 
effect. 
Affirm  the  decree. 


28  •Smith,  Ex'r  of  Williams,  v.  Robert 

Walker. 

[Monday,  October  16, 1797.] 

Bill  of  BxceiKloiu.— [If  tbe  bill  of  ezcepUons  state, 
that  there  was  no  other  proof,  except  what  went 
to  prove  the  bond,  sued  on,  paid,  the  Coart  will 
not  enquire  whether  other  evidence  was  improp- 
erly rejected.] 

The  appellee,  Robert  Walker,  was  security 
for  Edward  Walker  since  deceased,  in  a 
bond  to  Jones  Williams  for  the  payment  of 
3721.  This  bond  bore  date  on  the  3d  day  of 
December,  1774,  In  October,  1774,  Edward 
Walker  bought  a  tract  of  land  from  Wil- 
liams for  the  sum  of  1411.  but  did  not  pa3*  the 
purchase  money  and  on  the  15th  day  of  May, 
1778,  he  gave  his  penal  bill  for  the  same  in 
these  words: 

**For  value  received  this  ISth  day  of 
May,  1778,  I  promise  to  pay  or  cause  to  be 
paid  unto  Jones  Williams,  the  just  and  full 
sum  of  one  hundred  and  forty-one  pounds 
current  money  of  Virginia  on  demand, 
with  lawful  interest.  I  bind  myself,  my 
heirs,  executors  and  administrators  in  the 
penal  sum  of  two  hundred  and  eighty-two 
pounds  like  mone3',  as  witness  my  hand  and 
seal. 

Edward  Walker,  (seal.)" 

Robert  Walker  is  executor  of  Edward 
Walker,  who  made  some  small  payments 
in  his  life-time,  and  since  his  death  Robert 
Walker  has  paid  several  considerable  sums, 
but  it  is  not  stated  in  the  record  whether 
those  payments  were  made  out  of  his  own 
money  or  out  of  the  assets  of  his  testator ; 
neither  is  it  stated  in  the  record  that  he 
gave  any  particular  directions  with  regard 
to  the  application  of  them  at  the  time  of 
the  payments.  But  Williams  and  his  agents 
credited  some  on  one  bond,  and  some  on 
the  other,  in  the  form  of  receipts.  About 
the  year  1784,  Walker  and  Williams  called 
on  Colonel  Fisher  to  take  a  list  of  the 
payments,  which  he  did,  and  credited  the 
bonds  against  it,  reducing  that  in  1778  by 
the  scale,  but  it  did  not  appear  that  this 
reduction  by  the  scale  was  with  Williams' 
consent.  Nor  is  it  stated  in  the  deposition 
that  the  parties  professed  themselves  satis- 
lied  with  the  account  as  stated,  though  it 
is  said  that  the  list  of  payments  was 

29  taken    from   *Williams    himself.      In 
the    margin    of  the   list,  opposite   to 

one  of  the  payments  are  the  words  ^'not  on 
the  bond.''  Williams  afterwards  dying. 
Smith  as  his  administrator,  brought  an 
action  upon  the  bond  to  which  Robert 
Walker  was  security ;  who  pleaded  payment, 
and  on  the  trial  of  the   issue  gave  Fisher's 

Paper  Money  Boods  — Parol  Evidence.  —  Althoufirta 
parol  evidence  cannot  regularly  be  admitted  to 
show  a  fact  not  contained  in  the  bond,  yet  there 
is  a  diversity  of  sentiment  amonsrst  the  Judg-es. 
whether  it  may  be  done  in  paper  money  bonds, 
under  the  scaliur  act.  Smith  v.  WaU-er,  1  Call  28.  The 
principal  case  is  cited  in  this  connection  in  Dearinir 
V.  Rucker,  18  Gratt.  448;  Omohundro  v.  Crump,  18 
Gratt  706:  Meredith  v.  Salmon,  21  Gratt  774. 
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deposition  aforesaid  in  evidence.  To  rebut 
which,  the  plaintiff  produced  the  other 
bond,  and  offered  to  prove  by  a  witness, 
that  it  was  g^iven  for  the  purchase  of  the 
land  aforesaid,  and  that  Inward  Walker  at 
the  time  of  executing^  it  promised  to  pay 
interest  thereon  from  October  1774,  and 
thereby  to  prove  that  it  v\  as  for  a  specie 
debt.  The  District  Court  of  Petersburg 
rejected  the  evidence,  and  the  plaintiff  ex- 
cepted to  that  opinion.  The  bill  of  excep- 
tions stated,  that  the  testimony  contained  in 
it  was  all  the  evidence  in  the  cause  *  'except 
what  proved  the  bond  on  which  the  suit 
was  brought  paid,  and  except  the  deposition 
of  Daniel  Fisher  above  stated.*'  The  Jury 
found  a  verdict  for  the  defendant  and  the 
Court  g'ave  judg'ment  accordingly.  From 
which  judg-ment  the  plaintiff  appealed  to 
this  Court. 

Call,  for  the  appellant. 

It  is  evident  that  if  the  second  bond  be 
taken  as  a  specie  debt,  that  the  bond  on 
which  the  suit  is  brought  was  not  paid; 
because  as  the  obligor  had  given  no  di- 
rections about  it,  the  obligee  had  a  right 
to  apply  the  payments. 

But  it  is  not  important  to  be  considered 
at  this  time  whether  any  part  of  the  money 
was  really  due,  or  how  much,  but  the  plain 
abstract  question  is,  whether  the  plaintiff 
had  a  right  to  the  testimony  which  he 
offered.  For,  if  he  had  a  right  to  the  evi- 
dence, and  was  not  permitted  to  use  it,  the 
Court  below  did  wrong  in  rejecting  it,  and 
therefore  the  judgment  is  erroneous  and 
ought  to  be  reversed. 

The  question  with  regard  to  the  plain- 
tiff's rig^ht  to  make  use  of  the  evidence  in- 
volves two  others. 

First,  whether  obligees  in  general  have  a 
right  to   this  kind  of  evidence,  where  the 
bond    was    given    during    the    period    for 
scaling  paper  money? 

30  ^Secondly,  whether  the  plaintiff  in 

this  particular  action,  had  not  such  a 
right? 

1.  There  is  a  difference  between  the  con- 
tract itself  and  evidence  of  the  contract. 
For,  the  contract  may  be  of  one  date,  and 
the  evidence  of  the  contract  may  be  of 
another  date.  The  contract  may  be  in  the 
year  1774,  and  the  evidence  of  that  contract 
may  be  dated  in  1778.  This  is  the  case  in 
all  actions  of  Indebitatus  Assumpsit,  where 
the  contract  which  is  the  original  purchase 
of  the  articles,  is  always  laid  to  be  anterior 
to  the  promise  which  is  but  an  evidence  of 
the  contract. 

There  is  another  difference  under  the  Act 
of  Assembly,  [Nov.  1781,  C.  23,  10  Stat. 
Larg.  471,]  between  contracts  prior  to  the 
iirst  day  of  January,  1777,  and  those  entered 
into  between  that  day  and  the  first  day  of 
January,  1782.  This  is  a  difference  which 
the  Legfislature  seem  anxiously  to  have 
maintained,  and  therefore  is  to  be  strictly 
regarded.  Upon  this  distinction,  contracts 
between   1777  and   1782,    are   liable   to  be 


scaled,  whilst  those  anterior  to  that  period, 
are  not  subject  to  the  scale. 

To  apply  these  observations: 

According  to  the  first  of  the  foregoing 
differences,  the  contract  here  was  in  1774 ; 
for  that  was  the  time  of  the  purchase, 
and  not  in  1778,  when  the  bond  bears  date. 

Because  the  bond  is  not  the  contract,  but 
only  the  evidence  of  the  contract.  For, 
the  original  purchase  was  the  contract,  and 
the  bond  is  only  a  proof  of  it. 

Of  course,  according  to  the  second  of 
those  differences,  above  mentioned,  this 
bond,  of  1778,  was  not  liable  to  be  scaled ; 
because  it  was  a  contract  entered  into  prior 
to  the  year  1777. 

Suppose  the  bond  in  so  many  words   had 

said,  with  interst  from  the  year  1774,  then, 

according    to   the    universal    practice,    the 

evidence  would   have   been   allowed.     This 

is    frequently  done    in    the   District 

31  *Courts,  and  I  have  been  informed  it 
has  been  so  decided  here.* 

Now  these  words  are  only  an  evidence  of 
its  being  a  specie  debt,  and  do  not  neces- 
sarily prove  it  to  be  so.  For  there  might 
have  been  a  contract  for  paper  money  ex 
pressed  in  those  very  terms.  A  man  might 
in  1778,  have  contracted  to  have  paid  an 
hundred  pounds  with  interest  from  1774,  in 
paper  money,  and  the  contract  would  have 
been  good. 

But,  if  collateral  evidence  would  be  ad- 
missible in  that  case,  in  order  to  prove  the 
real  contract,  it  would  seem  to  be  as  rea- 
sonable in  any  other,  provided  it  did  not 
contradict  the  bond.  Therefore,  as  there  is 
nothing  in  the  evidence  here,  which  is  con- 
tradictory to  the  bond,  I  conclude  that  the 
evidence  was  proper  in  the  present  case. 

Again,  the  bond  evidently  involves  the 
first  contract.  For,  if  a  suit  were  brought 
upon  the  first  contract  for  the  purchase 
money  agreed  to  be  given  for  the  land,  the 
defendant  might  plead  that  a  bond  had 
been  entered  into  for  it ;  and  the  plaintiff 
could  not  reply  that  the  bond  would  be 
less,  by  reason  of  the  scale,  than  the  orig- 
inal purchase  money. 

Let  the  bond  then  be  the  date ;  and  still 
it  is  a  specie  debt.  Because  it  includes  a 
specie  contract  and  extinguishes  the  orig- 
inal promise. 

But,  if  it  be  true  that  the  bond  destroys 
the  first  contract,  surely  the  converse  of 
the  proposition  must  be  equally  true.  If  the 
obligor  may  say  that  it  swallows  up  the 
specie  contract,  the  obligee  must  have  an 
equal  right  to  insist  upon  it  as  an  evidence 
of  that  specie  contract  which  the  other  side 
will  have  it  to  contain.  It  must  prove  the 
same  fact  for  the  plaintiff  as  it  does  for 
the  defendant.  If  it  establishes  on  the  part 
of  the  defendant  that  the  original  specie 
contract  is  extinguished   by  the   spe- 

32  cialty,  it  must  at  the  same  *time  es- 
tablish   on    the    part  of  the  plaintiff 

likewise,  that  it  was  given  for  a  specie 
debt.     Its  being  introduced   on  this  or  that 

^Pleasants  v.  Bibb..  1  Wash.  8.  not  published  at 
the  time  when  this  case  was  arffued. 
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side  of  the  question,  can  make  no  difference 
as  to  the  existence  of  the  fact.  It  is  im- 
possible to  destroy  the  reciprocity.  Be- 
cause, the  moment  it  is  said  that  no  action 
can  be  maintained  for  the  original  contract 
itself  on  account  of  the  higher  security 
being  taken  for  it,  that  moment  it  follows 
that  the  higher  security  itself,  is  but  a  con- 
version of  the  first  contract  into  another 
form ;  and  therefore,  that  the  plaintiff  may 
insist  on  the  effect  of  it  although  its  shape 
be  changed.  For,  it  operates  as  a  merger ; 
and  the  first  contract  is  infused  into  the 
second;  which  is  but  the  representative  of 
the  first,  and  contains  all  its  essence  and 
qualities. 

Therefore,  upon  general  principles, 
whether  the  bond  be  taken  as  a  mere  evi- 
dence and  security  for  the  contract,  or 
whether  it  be  taken  as  the  contract  itself, 
it  was  still  a  bond  for  a  specie  debt  and  not 
subject  to  the  scale  of  depreciation. 

But,  to  consider  the  case  more  closely 
upon  the  act  of  Assembly  itself. 

If  the  bond  be  the  date  of  the  contract, 
still  by  the  very  words  of  the  act  of  As- 
sembly the  evidence  is  admissible. 

The  preamble  states  that '  paper  money 
had  become  an  improper  standard  to  adjust 
and  settle  debts  and  contracts,  and  that 
the  people  will  suffer  for  want  of  a  rule  for 
liquidating  and  adjusting  them,  so  as  to  do 
justice  as  well  to  the  debtors  as  the  cred- 
itors. Which  of  itself  implies  an  intention 
in  the  Legislature,  that  the  consideration 
of  the  contract  should  be  enquired  into. 
For,  an  ascertained  debt  would  need  no 
liquidation  or  adjustment;  and,  therefore, 
that  expression  necessarily  shews  the  in- 
tention that  an  investigation  was  to  be 
had  as  well  for  the  benefit  of  the  creditor, 
as  of  the  debtor. 

But  this  is  further  manifested  by  the 
enacting  clause,  which  directs  that 
33  all  debts  and  contracts  *entered  into 
or  made  in  the  current  money  of  this 
State  or  of  the  United  States,  shall  be 
liquidated,  settled  and  adjusted,  by  the 
scale,  except  contracts  for  gold  and  silver 
coin,  tobacco,  or  any  other  specific  prop- 
erty. Which  undeniably  proves  that  paper 
money  contracts  only  were  to  be  scaled; 
and  that  when  the  contract  was  not  for 
paper  money  expressly,  that  it  should  not 
be  reduced  by  the  scale. 

This,  then,  indispensably  impels  to  the 
enquiry,  whether  the  contract  was  for  paper 
money  or  specie ;  because  its  being  scaled 
or  not  depends  upon  its  being  the  one  or 
the  other.  Evidence,  therefore,  must  be 
received  to  explain  it ;  for  it  can  be  ascer- 
tained in  no  other  manner. 

But  to  this  the  rule  of  law,  that  parol 
evidence  shall  not  be  received  in  opposition 
to  the  deed,  may  perhaps  be  objected ;  and 
it  may  be  said  that  the  bond  bearing  date 
within  the  period  of  the  scale,  and  being 
for  current  money,  shews  that  it  was  for 
paper  money. 

This,  however,  would  not  be  correct. 
For  currency  is  an  equivocal  word  and 
comprehends  two  distinct  species  of  money,  | 


either  of  which  satisfies  the  term.  A  tender 
in  either  would  have  been  legal.  Or  a  pay- 
ment either  in  specie  or  paper  money  before 
the  passing  of  the  law  would  have  dis- 
charged the  bond.  Therefore,  current 
money  was  as  applicable  to  gold  and  silver 
coin  as  to  paper  money. 

But,  if  the  expression  includes  two  char- 
acters of  different  qualities  and  properties, 
it  is  clear  that  parol  evidence  may  be  re- 
ceived to  explain  them.  For  it  is  then  in 
principle  no  more  than  the  common  case  of 
legacy  to  the  testator's  son  A ;  he  having 
two  of  that  name,  in  which  case  parol  evi- 
dence is  admissible  in  order  to  shew  which 
of  the  two  was  meant.  Which  is  agreeable  to 
a  known  rule  upon  the  subject.  For,  where- 
ever  evidence  creates  an  ambiguity,  there 
evidence  may  be  used  to  explain  the  am- 
biguity. Therefore,  when  it  appears  that 
the  expression  comprehends  two  char- 

34  acters,  to  ^either  of  which  it  is  equally 
applicable,      an     ambiguity      arises, 

which  ambiguity  must  be  explained  by 
shewing  which  of  the  two  was  intended. 

Besides,  the  known  distinction  is  be- 
tween evidence  which  contradicts,  and  that 
which  explains  the  deed ;  the  first  is  not 
admissible,  but  the  other  is.  Now,  here 
the  evidence  was  not  contradictory  to,  but 
was  entirely  consistent  with  the  expression, 
and  therefore  admissible  upon  the  distinc- 
tion. 

I  do  not  mean  to  say,  that  parol  evidence 
may  always  be  received  to  explain  words. 
For,  where  the  question  is  upon  the  mean- 
ing of  the  words,  qua  words  as  the  phrase 
is,  there  it  cannot  be  received ;  but  where 
the  question  is  with  regard  to  quantity  and 
the  object  of  the  words,  there  parol  evidence 
may  be  received.  Now  quantity  and  object 
constitute  the  whole  enquiry  in  these  cases ; 
and  therefore,  according  to  the  rule,  the 
evidence  may  be  received. 

All  these  observations  are  assisted  by  the 
words  ** liquidated,  settled  and  adjusted," 
in  the  enacting  part  of  the  second  section ; 
the  force  of  which  in  the  preamble  has  been 
already  mentioned;  and  the  repetition  of 
them  in  this  part  of  the  act  shews  that  the 
I/egislature  intended  every  thing  to  be 
thrown  open  to  enquiry  again ;  because 
those  words  relate  to  unsettled  affairs  and 
not  to  ascertained  quantities  freed  from 
computation  or  circumstances. 

But,  this  which  is  so  clear  upon  principle 
and  the  plain  interpretation  of  the  act,  is 
rendered  more  manifest  still  by  the  last 
clause  of  it:  which  gives  full  jurisdiction 
and  discretion  to  the  Court  to  make  the 
enquiry. 

For,  the  expression  that  ''where  other 
circumstances  arise  which,  in  the  opinion 
of  the  Court  below  whom  the  cause  is 
brought  to  issue,  would  render  a  determi- 
nation agreeable  to  the  above  table  unjust; 
in  either  case  it  shall  and  may  be  lawful 
for  the  Court  to  award  such  judgment  as  to 
them  shall  appear  just  and  equitable,"  nec- 
essarily leads  to  the  reception  of  parol 

35  evidence.     Because,    before  *you   can 
determine  on  the  circumstances,  you 
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must  know  them ;  and  in  order  to  know 
them,  jou  must  receive  evidence  to  prove 
and  ascertain  them;  which  inevitably  lets 
in  the  parol  proof;  for  the  facts  cannot  be 
learned  without,  and  therefore  it  becomes 
unavoidable. 

It  may  be  likened  to  a  case  where  the 
writing^  does  not,  through  fraud  or  mistake, 
recite  the  contract  truly.  In  which  case, 
prima  facie,  the  writing*  expresses  the  con- 
tract rightly,  and  is  not  liable  to  be  en- 
countered by  parol  evidence ;  but,  because 
the  law  had  said  that  fraud  or  mistake 
should  be  sufficient  ground  to  impeach  the 
deed,  parol  evidence  became  necessary  to 
establish  it;  and,  therefore,  has  been  con- 
stantly received. 

So  here,  when  the  law  says  that  circum- 
stances shall  control  the  deed,  it  in  effect 
says,  that  parol  evidence,  with  regard  to 
those  circumstances,  shall  be  received ;  be- 
cause, it  is  impossible  to  come  at  the  cir- 
cumstances without  the  proof. 

The  judgment  is  to  be,  according  to  the 
very  right  and  justice  of  the  case,  upon 
hearing  all  the  circumstances.  Therefore, 
when  the  defendant  insists  upon  lessening 
the  plaintiff's  debt  below  the  natural  im- 
port of  the  words,  he  must  shew  a  reason 
for  it.  He  will  not  have  done  enough  by 
saying,  that  the  bond  bears  date  during 
the  existence  of  paper  money ;  for  that,  we 
have  already  seen,  does  not  necessarily 
prove  that  it  was  for  a  paper  money  con- 
tract. He  must,  therefore,  satisfy  the  Court 
that  it  was  so.  But,  if  the  defendant  goes 
into  evidence  of  that  fact,  then  it  is  clearly 
competent  to  the  plaintiff  to  encounter  that 
evidence  with  testimony  shewing  the  con- 
trary ;  and  that  it  was  for  a  specie  debt. 

I  say,  when  the  defendant  insists  to  have 
it  lessened,  which  is  correct ;  for  the  act 
does  not  say  that  the  debt  shall,  ipso  facto, 
stand  reduced  to  a  certain  sum ;  but  only 
that  it  shall  be  liquidated,  adjusted  and 
settled  according  to  a  certain  standard. 
Which  words  liquidated,  adjusted  and 
36  settled,  suppose  *some  further  act, 
and  seem  to  render  an  application  for 
the  adjustment  indispensable;  although  in 
practice,  it  is,  of  course,  to  do  it,  where  no 
opposition  is  made,  from  a  presumption, 
that  the  other  side  would  oppose  it,  if  it 
were  otherwise. 

Of  course,  then,  it  is  but  the  common 
case  of  rebutting  an  equity.  The  whole 
tenor  of  the  act  leads  to  this.  For,  the  act 
ascertains  nothing  of  itself  with  regard  to 
any  particular  demand,  but  merely  estab- 
lishes a  scale,  which  may  or  may  not  be 
resorted  to,  according  to  circumstances  and 
the  direction  of  the  Court. 

I  know  it  has  sometimes  been  said,  that 
the  act  was  made  for  the  benefit  of  the 
debtor  only,  and  not  of  the  creditor. 

But  this  would  be  contrary  to  justice.  To 
say,  that  one  side  should  be  more  favored 
than  the  other,  is  a  position  too  monstrous 
to  be  maintained ;  especially  on  a  law  which 
professes  to  do  justice  to  both  parties,  with- 
out leaning  to  either,  throughout  every 
section  of  it. 


But  the  words  ^ 'other  circumstances,  &c." 
are  plainly  more  applicable  to  the  creditor 
than  the  debtor;  because  the  latter  was  ex- 
pressly provided  for  by  the  two  preceding 
members  of  that  sentence. 

It  is  not  important,  however,  to  insist 
upon  such  a  circumstance.  The  true  con- 
struction is,  that  the  provision  was  in- 
tended for  both.  The  words  are  the  most 
unlimited  in  their  meaning  that  can  be ; 
for  the  Court,  under  all  the  circumstances, 
are  to  give  **such  judgment  as  to  them  shall 
appear  just  and  equitable." 

2.  This  case,  though,  is  stronger  than 
the  generality  of  cases. 

For  the  agreement  was  to  pay  interest 
from  1774;  which  was  binding,  and  an 
action  would  have  lain  upon  the  promise, 
or  a  Court  of  Ikjuity  would  have  enforced 
a  specific  performance  of  it.  The  plaintiff, 
therefore,  had  a  right  to  insist   upon 

37  the  *agreement,    at    least    as    to    so 
much   of  the  debt,  as  the  additional 

interest  would  have  created. 

Again,  the  bond  is  payable  on  demand 
**with  interest"  without  stating  the  time 
of  its  commencement.  Now  as  the  word 
interest  was  unnecessary,  for  the  bond  car- 
ried it  of  course,  it  shews  that  something 
was  meant  by  the  insertion  of  it.  And  as 
no  commencement  is  mentioned,  it  is  fair 
to  infer  that  the  indefinite  expression  was 
to  be  applied  to  the  first  contract,  which 
was  now  for  the  first  time  reduced  to  writ- 
ing. 

The  payments  are  endorsed  in  the  form 
of  receipts,  to  which  if  the  obligor  or  his 
executor  was  present,  it  amounted  to  a 
written  agreement,  that  the  bond  was  pay- 
able in  specie,  and  the  over-payments  shew 
the  same  thing. 

Again,  the  witness  might  have  proved  a 
fraud  or  mistake  in  making  the  bond,  as 
that  it  was  to  have  been  inserted  that  the 
interest  was  to  be  paid  from  1774,  but  that 
it  was  omitted  through  fraud  or  mistake, 
which  would  clearly  have  entitled  the  plain- 
tiff to  the  benefit  of  the  specie  contract. 
The  opinion  of  the  Court,  therefore,  which 
prevented  this  enquiry  was  wrong,  and  an 
injury  to  the  plaintiff. 

From  all  which,  I  infer  that  the  plaintiff 
had  a  right  to  the  evidence,  and  then  the 
quantum  of  the  demand  was  not  a  question, 
for  the  Court  deprived  him  of  a  right  which 
he  had  a  clear  title  to  demand,  and  that 
was  error. 

But  if  it  were  material  to  go  into  the 
evidence,  it  would  be  manifest,  that  if  this 
were  a  specie  debt,  then  the  payments 
which  the  plaintiff  had  a  right  to  apply  as 
he  had  received  no  directions  as  to  the  ap- 
plication, did  not  amount  to  both  debts. 

Wickham,  contra. 

I  have  considered  the  case  under  a  differ- 
ent  point  of   view   from   that    which    Mr. 
Call  has  taken  of  it,  and  therefore  shall  not 
pursue  his  train  of  argument.     The  defend- 
ant  was  security  to  one  of  these  bonds 

38  and    not    to  the  other;  he  has  *made 
payments  more  than  sufficient  to  dis- 
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charge  his  own  bond ;  but  a  stratagem  has 
been  used  in  order  to  apply  them  to  the 
other,  and  render  his  own  unsatisfied.  The 
question  of  the  scale  don't  apply  to  the  case : 
but  if  it  did,  although  I  am  not  prepared 
to  speak  upon  the  act,  I  should  doubt  Mr. 
Call's  construction.  I  have  heard  that  some 
of  the  Courts  have  refused  an  enquiry  into 
the  circumstances,  and  that  they  were  of 
opinion  that  the  law  was  made  for  the  ben- 
efit of  the  debtor,  and  not  of  the  creditor. 
If  the  defendant  on  the  present  occasion  be 
a  gainer,  on  other  occasions,  he  may  have 
been  a  loser.  So  that  in  attempting  to  do 
justice  to  his  creditor  in  this  instance,  he 
may  in  general  be  injured.  Which  proves 
that  it  is  better  to  stick  to  the  letter  of  the 
law  and  the  scale  established  by  it;  as  that 
mode  will  be  more  equal  in  its  operation. 

On  common  law  principles,  the  enquiry 
contended  for  is  not  allowable ;  for  the  rule 
there  is,  that  parol  evidence  shall  not  be 
received  to  contradict  a  deed.  This  bond 
is  **for  value  received  this  15th  day  of 
May,  1778,  I  promise  to  pay  &c.,  one  hun- 
dred and  forty-one  pounds  current  money 
of  Virginia,  &c."  which  imports  that  the 
value  was  then  received,  and  therefore  evi- 
dence to  shew  that  the  contract  was  in 
1774,  would  be  in  express  contradiction  of 
the  words  of  the  bond,  which  the  rule  sup- 
poses cannot  be  done. 

It  is  said,  however,  that  parol  evidence 
may  be  received,  because  the  words  current 
money  are  equivocal;  but  it  means  paper 
as  well  as  specie ;  and  as  the  former  is  per- 
fectly consistent  with  the  other  parts  of  the 
bond,  the  case  is  to  be  governed  by  the 
general  directions  of  the  act. 

A  distinction  was  attempted,  however, 
between  an  evidence  of  a  contract  and  the 
contract  itself.  But  that  canqot  apply  in 
the  case  of  a  written  agreement ;  for  at  law 
the  bond  is  the  contract.  The  declaratioh 
always  states  the  bond  and  not  the  contract. 
A  declaration  which  should  state  the 
39  ^contract  would  be  erroneous.  How- 
ever, I  repeat  it  again,  that  the 
particular  terms  of  this  bond  obviate  all 
difficulties,  and  prevent  all  enquiry  into  the 
circumstances. 

As  to  the  last  clause  of  the  act ;  the  Court, 
notwithstanding  that  clause,  are  bound  by 
the  ordinary  rules  of  evidence.  The  judg- 
ment must  always  be  secundum  probata  et 
allegata ;  but  this  sort  of  evidence  would 
be  extraneous  to  the  issue,  and  therefore  no 
ground  of  decision. 

Be  the  construction  of  the  act  though  how 
it  will,  the  decision  of  the  Court  in  this 
case  was  clearly  right.  The  defendant  was 
only  a  security,  paid  most  of  the  money, 
and  knew  not  that  the  other  was  a  specie 
debt.  The  presumption  is,  that  when  he 
was  making  payments,  they  were  upon  ac- 
count of  his  own  bond  first.  Bquity  is  not 
usually  set  up  against  a  security ;  but  here 
the  Equity  was  against  the  plaintiff.  If  he 
recovers,  the  defendant  must  pay  the  money 
out  of  his  own  pocket;  but  if  the  judgment 
be  affirmed,  the  plaintiff  may  sue  the  other 
bond,    and  if  there   be  assets   and  he  has  a 


right  to  prove  the  specie  debt,  he  may  re- 
cover against  Edwards'  estate,  which  is  the 
proper  fund  to  pay  it. 

It  was  said  that  if  the  endorsements  were 
made  in  presence  of  the  defendant,  he  would 
be  bound  ;  but  nothing  of  that  kind  appears ; 
and  the  Court  will  not  presume  it. 

The  over-payment  arises  from  the  false 
manner  of  calculating  the  interest ;  and  as 
to  the  agreement  for  interest  from  1774, 
the  defendant  knew  nothing  of  it. 

PENDLETON,  President.  Whether  parol 
evidence  of  a  fact  not  contained  in  a  bond, 
can  be  admitted  at  law  in  a  suit  on  that 
bond,  is  a  question  not  to  be  stirred  at  this 
time  of  day,  notwithstanding  the  ingenious 
distinction  of  the  counsel  between  a  con- 
tract and  the  evidence  of  a  contract ;  I  mean 
as  a  general  question. 

40  ^Whether  it  may   be   done  in  paper 
money  bonds  under  the  last  section  of 

the  scaling  act,  is  a  question  as  difficult  as 
it  is  important ;  and  was  it  necessary  to  de- 
cide it,  the  Court  would  have  referred  it  to 
a  fuller  Court,  especially  as  we  know  there 
is  a  diversity  of  sentiment  among  the 
Judges  on  the  question. 

But  we  unite  in  opinion  that  it  is  not 
only  unnecessary,  but  improper,  to  enter 
into  the  discussion,  in  this  suit. 

The  bond  in  suit  is  a  'specie  bond,  on 
which  Robert  Walker  is  sued  in  his  own 
right ;  and  the  other  bond  is  given  by  Ed- 
ward Walker  his  testator  only ;  the  payments 
are  all  in  specie,  except  971.  9s.  3d.  paid  in 
1776  and  1777;  which  can't  be  applied  to  the 
second  bond,  being  prior  to  its  date,  but 
are  to  stand  at  their  nominal  amount  by 
the  express  words  of  the  scaling  act. 

The  question  is,  whether  the  second  bond 
be  specie  or  paper?  A  question  which  was 
collaterally  brought  on,  for  the  sake  of  ap- 
plying to  that,  the  payments  which  the  de- 
fendant claimed,  as  discharging  his  bond. 
But,  if  it  was  proved  by  evidence  which 
don't  appear,  that  the  debt  sued  for  was 
paid,  the  evidence  offered  was  immaterial ; 
and  the  Court  were  right  not  to  suffer  the 
jury  to  be  embarrassed  or  inveigled  by   it. 

That  we  are  to  take  this  to  have  been  so 
proved  upon  the  bill  of  exceptions,  we  have 
no  doubt.  After  stating  John  Williams' 
evidence,  and  the  use  intended  to  be  made 
of  it,  it  goes  on  ^*and  this  being  all  the 
evidence  in  the  same,  except  what  proved 
the  bond  on  which  this  suit  was  brought  to 
be  paid,  and  except  Fisher's  deposition,  the 
counsel  excepted,  &c."  I  mentioned  this 
passage  to  the  counsel ;  he  said  it  was  an  in- 
accuracy which  had  struck  him,  and  did  not 
attempt  an  explanation  of  it ;  although  he 
must  have  been  sensible,  that  they  were  tod 
important  to  have  been  inserted  cur- 

41  rente    calamo    f without   a    meaning. 
They   could   not   apply   to    Williams' 

proof,  since  to  that  they  are  stated  as  an 
exception :  nor  to  Fisher's  deposition,  be- 
cause that  is  specially  excepted ;  they,  there- 
fore, can  only  mean  what  they  import, 
namely,  that  other  satisfactory  proof  was 
made  that  this  debt  was  paid. 
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On  that  ground,  the  Court  affirm  the 
judgment  of  the  District  Court. 

If  Mr.  Smith  chooses  to  commence  a  suit 
on  the  second  bond,  the  question  on  the 
scaling  act  will  be  brought  on ;  and  if  he  is 
let  into  the  proof,  it  is  obvious  that  many 
other  circumstances  will  be  proper  subjects 
of  enquiry,  besides  those  mentioned  by 
this  witness,  in  order  to  an  equitable  deci- 
sion. I  cannot  avoid  saying,  however, 
that  this  creditor  seems  to  have  less  reason 
to  complain  of  injury  from  paper  money, 
than  any  which  has  appeared  before  the 
Court. 

As  to  a  bar  by  the  endorsement  on  the 
second  bond,  Fisher's  deposition  recorded, 
states  the  whole  payments;  and  on  a  suit 
on  this  bond,  it  will  be  a  proper  enquiry 
whether  by  those  both  debts  are  paid. 

Judgment  affirmed. 


Scott  V.  Hornsby. 

[Monda)%  October  28,  1797.] 
FortlicoiBliKg  Bond— BxceM— RelMu«.*— If  a  f  ortbcom- 
infif  bond  be  taken  for  more  tban  the  sum  due  by 
the  execution,  and  tbe  plaintiff  release  the  excess, 
ibe  bonds  will  support  a  JndcrmenL 
Sterliiv  Debt— Reduction  Into  Cnrrency.— A  sterlinsr 
Jndffment  may  be  reduced  into  cnrrency  at  the 
time  of  enterinsr  Judgment  on  the  forthcomlnff 
bond. 

In  this  case,  the  Sheriff  who  took  the 
forthcoming  bond,  included  his  commis- 
sions on  the  debt.  The  plaintiff  released 
the  commissions  prior  to  the  judgment. 
The  original  execution  issued,  and  the 
Sheriff  took  the  bond  for  the  sum  of  1,3421. 
16s.  sterling,  and  41.  5s.  lOd.  currency,  con- 

*FortlioonihiK  Bond— BxccM—Rele«se.— The  princi- 
pal case  is  cited  in  Bernard  v.  Scott,  8  Rand.  523:  Os- 
borne V.  Crawley,  1  Va.  Cas.  114;  Bell  v.  Marr,  1  Call 
17:  Wilkinson  y.  McLochlin.  1  Call  40:  State  v.  Pur- 
cell.  SI  W.  Va.  66,  5  S.  £.  Rep.  S07. 

See  monoirraphic  note  on  "Statutory  Bonds" 
appended  to  Ooolsby  t.  Strother,  21  Oratt  107. 

Some  —  Sane  —  Variance  —  Entry  of  Judflrment.— 
Where  the  forthcominsr  bond  in  its  conditions  re- 
cites, that  the  amount  due  on  the  execution  with  the 
fee  for  taking  the  bond  and  the  sheriff's  commissions 
i>  larger,  than  is  in  fact  due,  this  is  not  a  variance 
for  wliich  the  bond  will  be  quashed,  but  Judg'ment 
should  be  rendered  for  the  actual  amount  due.  If 
this  is  not  done  in  the  lower  court,  itsjudfirment 
will  be  reversed:  and  judgment  will  be  entered  in 
the  appellate  court  for  the  true  amount  due.  Holt 
T.  Lynch,  18  W.  Va.  571,  citlner  the  principal  case; 
Belle  ▼.  Marr,  1  Call  47;  Worshamv.  Ecrfirleston,  1 
Call  48:  Wilkinson  v.  McLochlin,  1  Call  49:  Osborne 
y.  Crawley,  1  Va.  Cas.  113:  Williams  v.  Lyles,  2 
Cranch  97.  See  foot-note  to  Osborne  r.  Crawley,  1 
Va.  Cas.  lis. 

Manhal's  Pee*-Mlfltake  in  Caicukitioo-ReleaM.- 
A  mistake  in  calculating  the  marshal's  fees  may 
be  cured  by  a  release:  and  Judflrment  maybe  ren- 
dered for  the  true  sum.  Ambler  v.  McMechen,  Fed. 
Cas.  No.  S73, 1  Fed.  Cas.  pas's  502,  citinr  and  expressly 
approrinr  the  principal  case:  Bell  v.  Marr,  1  Call 
47:  Worsham  v.  Ernies  ton,  l  Call  48:  Wilkinson  r. 
McLochlin,  1  CaU  49. 


ditioned  for  payment  of  6701.  8s.  sterling, 
and  21.  2s.  lid.  currency:  Endorsing,  that 
his  commissions  were  included  in  the  bond ; 
and  that  the  rate  of  exchange  was  from 
forty  to  forty-two.  The  District  Cotirt  gave 
judgment  for  the  penalty,  to  be  discharged 
by  the  amount  due  after  deducting  the  sum 
released  by  the  plaintiff.     The  record 

42  states  that  the  rate*of  exchange  upon 
the    judgment     on    the    forthcoming 

bond  was  settled  at  40  per  cent,  by  the  cer- 
tificate of  James  Brown  and  the  agreement 
of  the  parties. 
The  defendant  appealed. 

Wickham,  for  the  appellant. 

The  first  question  is,  if  the  commissions 
were  rightly  included ;  and  whether  the  re- 
lease of  them  cured  the  error?  In  the  R. 
C.  p.  228,  [cd.  1794,]  there  is  a  list  of  the 
Sheriff's  fees,  which,  for  taking  a  forth- 
coming bond,  is  only  sixty-three  cents ;  and 
for  proceeding  to  sale  of  the  effects  a  com- 
mission is  allowed.  These  two  clauses, 
taken  together,  prove  beyond  all  doubt, 
that  the  Sheriff  has  no  right  to  commis- 
sions for  taking  the  bond ;  because  he  made 
no  sale.  The  compensation  though  was 
afterwards  thought  too  little,  and  therefore 
in  December  1794,  [C.  134,  {  19,  R.  C.  p. 
532,  ed.  1819,]  a  law  was  made  to  allow 
them ;  which  shews  the  sense  of  the  Legis- 
lature upon  the  former  laws.  The  release 
after  the  day  of  sale  passed  cannot  alter 
the  case,  because,  in  its  commencement  it 
was  not  pursuant  to  the  statute,  and  there- 
fore will  not  support  a  motion,  however  it 
might  have  maintained  an  action.  Espe- 
cially as  the  release  was  not  in  the  interval 
between  the  date  of  the  bond  and  the  day 
of  sale. 

But  upon  another  ground  the  judgment  is 
erroneous.  The  execution  should  have 
stated  the  difference  of  exchange,  and  the 
bond  should  have  pursued  it  for  the  informa- 
tion of  the  Court.  The  act  of  Assembly, 
[Nov.  1781,  C.  22,  10  Stat.  Larg.  471,]  re- 
quires that  the  Court  rendering  a  judgment 
should  fix  the  rate  of  exchange ;  and  there 
are  precedents  in  this  Court  where  judg- 
ments have  been  reversed  for  omitting  it. 
Therefore,  as  it  does  not  appear  to  have 
been  done  in  the  present  case,  there  is  error 
in  the  record  which  ought  to  be  corrected. 
The  rate  of  exchange  is  indeed  settled  in 
the  judgment  on  the  forthcoming  bond,  but 
it  ought  to  have  been  settled  in  the  first 
judgment  and  the  omission  was  fatal.  The 
consent  here  don't  go  to  cure  that  error,  but 
is  merely  collateral  and  relates  to  the  ascer- 
tainment of  the  difference  in  the  money, 
without  including  any  consent  on  the 

43  part  *of  the  defendant  that  any  judg- 
ment should  be  rendered  against  him 

upon  the  bond.  Strip  the  case  then  of  this 
supposed  consent,  and  there  is  nothing 
which  can  support  the  judgment. 

ROANE,  Judge.  The  act  of  1793,  p.  309, 
R.  C.  concerning  forthcoming  bonds,  is 
silent  as  to  the  penalty  in  which  those 
bonds  are  to  be  taken.     Indeed  it  is  the  uni- 
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versal  practice  to  take  them  in  double  the 
sum  contained  in  the  execution ;  but  as  the 
law  is  silent  as  to  this,  it  will  not  vitiate  a 
bond  voluntarily  given,  having  through 
mistake  or  misapprehension  of  the  law,  a 
greater  or  lesser  sum  in  the  penalty. 

The  condition  of  the  bond,  in  the  present 
case,  is  conformable  to  the  law ;  as  it  is  to 
have  the  property  ready  at  the  time  and 
place  of  sale.  But  the  same  act  requires 
that  the  bond  shall  recite  the  service  of  the 
execution  and  the  amount  of  the  money  or 
tobacco  due  thereon ;  and  it  is  alleged  that 
the  present  bond  does  not  truly  state  the 
amount  due ;  but  more,  i.  e.  by  the  amount 
of  the  Sheriff's  commissions. 

These  commissions  ought  not,  by  tne  then 
law,  to  have  been  inserted  in  the  bond: 
1st.  Because  they  are  no  part  of  the 
amount  of  the  money  or  tobacco  due  thereon, 
but  are  only  a  collateral  recompense  to  the 
Sheriff;  and  2d.  Because  by  the  same  act 
the  bond  is  to  be  discharged  by  payment  of 
the  money  or  tobacco  mentioned  in  the  ex- 
ecution, which  shews  that  the  bond  should 
be  given  for  nothing  more  than  what  is 
mentioned  in  the  execution. 

By  the  provisions  of  this  act,  the  defend- 
ant may  discharge  the  conditions  of  his 
bond,  either  by  delivery  of  the  property, 
or,  as  I  have  before  said,  by  paying  the 
money  or  tobacco  mentioned  in  the  execu- 
tion; and  not  that  recited  in  the  bond. 
Therefore,  in  a  motion  on  such  a  bond,  if 
the  defendant  can  shew  the  Court,  that  the 
sum  due  by  the  execution  is  less  than  that 
recited  in  the  bond,  the  Court  in  rendering 
judgment  will  have  reference  to  the  execu- 
tion itself ;  so  that  in  either  case  the  obligor 

cannot  be  injured. 
44  *But  in   the   present   instance,    the 

plaintiff  has  entered  a  remittitur  for 
the  excess  stated  in  the  bond,  i.  e.  the 
Sheriff's  commissions ;  and  the  defendant 
has  consequently  sustained  no  injury  what- 
ever by  the  judgment,  which  is  in  fact 
given  only,  for  what  is  due  by  the  execu- 
tion. There  can  be  no  reason  then,  for  not 
sustaining  the  judgment,  which  is  for  the 
sum  really  due,  as  neither  the  penalty  nor 
condition  of  the  bond  is  contrary  to  law; 
although  there  be  a  departure  from  the 
usual  rule  of  penalties  and  a  mistake  in  the 
recital  of  what  is  really  due. 

With  respect  to  the  settlement  of  the  ex- 
change on  this  judgment,  I  have  no  doubt 
it  was  proper  to  be  settled  at  that  time ;  and 
the  agreement  of  the  parties  extends  to  the 
rate  as  established  by  the  certificate  of 
James  Brown.  I  think,  therefore,  that  the 
judgment  ought  to  be  affirmed. 

CARRINGTON,  Judge.  The  principal 
question  is,  if  the  Sheriff's  commissions 
being  included  has  rendered  the  bond  void? 
This  was  a  question  arising  under  the  laws 
before  the  act  of  1794,  when  the  case  was 
provided  for.  If  we  reflect  upon  the  prac- 
tice of  Sheriffs,  in  appointing  very  igno- 
rant or  very  young  men  as  deputies,  it  is 
not  to  be  wondered  at  that  mistakes  of  this 
kind  frequently   occur.     But,    as   they   are 


mistakes  arising  merely  in  the  execution  of 
the  judgment,  they  ought  not  to  vitiate, 
but  should  be  corrected  according  to  the 
truth  of  the  case.  It  is  the  duty  of  the 
Court  to  see  that  their  process  is  rightly 
executed ;  and  to  correct  mistakes  if  any 
have  happened  in  the  execution  of  it.  For, 
otherwise,  a  fraudulent  Sheriff  might  con- 
nive with  the  debtor,  and  by  taking  the 
bond  for  a  little  more  or  a  little  less,  de- 
stroy its  effect  on  purpose.  I  do  not  think, 
that  the  mistake  ought  to  avoid  the  bond 
in  the  present  case ;  and  as  the  commissions 
were  released  and  execution  awarded  for  no 
more  than  was  actually  due,  there  does  not 
appear  to  me  to  be  any  exception  to  the 
judgment  on  that  ground. 
As  to  the  rate  of  exchange  it  was  settled 
by  agreement,  and  the  iirst  omission 

45  cured ;  which  puts  *an  end  to  that  ob- 
jection.   I  have  always  thought,  that 

this  Court  should  not  seek  for  reasons  to 
reverse  judgments  upon  mere  points  of 
practice;  but  should  make  a  point  of  sus- 
taining them  where  justice  has  been 
attained,  if  it  can  be  done  without  any 
violation  of  the  rules  of  law. 

L/YONS,  Judge.  I  think  a  mere  misre- 
cital  like  the  present  is  not  error;  but  may 
be  corrected  by  the  execution.  This  was  a 
matter  depending  upon  calculation.  It  is» 
indeed,  the  Sheriff's  business  to  see  that 
the  calculation  is  right;  but,  if  he  omits it» 
and  any  mistake  intervenes,  it  is  under  the 
control  of  the  Court  who  niay  correct  it. 
This  is  a  summary  proceeding  under  a  law 
which  suspends  the  immediate  harsh  effects 
of  an  execution  for  the  benefit  of  the  debtor ; 
and  the  construction  should  be  as  beneficial 
for  the  creditor,  as  the  debtor.  So,  that  if 
no  error  should  be  admitted  to  prejudice  the 
latter,  a  mere  mistake  in  calculation  ought 
not  to  injure  the  former ;  as  certainty  can 
be  had  by  reference  to  the  execution.  I 
think,  therefore,  there  is  no  error  upon  that 
ground. 

As  to  the  other  point,  the  sterling  money 
was  properly  settled  at  the  time  of  the  judg- 
ment: because  the  rate  of  exchange  was 
liable  to  fluctuation,  and  therefore  should 
be  ascertained  at  the  time  when  the  plain- 
tiff is  to  get  his  money. 

PENDLETON,  President.  The  first  error 
assigned  is,  that  the  Sheriff's  commissions 
were  improperly  made  part  of  the  aggregate 
sum  for  which  the  bond  was  given.  The 
record,  indeed,  states  that  it  was  so:  but, 
that  the  plaintiff  endorsed  a  release  of  that 
sum  on  the  bond,  and  judgment  is  entered 
for  the  balance:  so  that  justice  is  done 
in  that  respect. 

But  the  counsel  insisted  that  the  insertion 
made  the  whole  bond  void :  In  which  I  differ 
from  him.  If  the  excess  had  been  inserted 
in  consequence  of  an  usurious  contract,  or 
for  money  won  at  gaming,  it  would  have 
vitiated  the  whole  bond  under  the  acts  of 
Assembly  on  those  subjects.     Or,    if 

46  it  had  *been  for  a  claim  evil  in  itself, 
it  might  have  furnished  some  color  for 

the  objection.     But   the   Legislature   have 
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removed  even  that  color;  they,  having*  by 
their  law  of  1794,  allowed  the  commissions ; 
and  if  it  was  not  unjust  in  principle  then, 
it  was  not  so,  before.  If  it  was  an  error, 
which  I  don't  decide,  it  was  inserted  by 
mistake ;  and  all  that  is  to  be  done  in  rea- 
son and  by  precedents,  is  to  rectify  the 
mistake,  and  the  bond  is  good  for  the  bal- 
ance. 

The  second  objection  is,  to  the  entry  of 
the  judg-ment  relative  to  the  exchange: 
Which  it  is  said,  should  have  been  settled 
according  to  the  rate  of  exchange  allowed 
in  the  first  judgment,  and  that  it  should 
have  been  entered  for  the  current  money. 
In  both  points  I  think  the  counsel  mis- 
taken :  what  the  first  rate  of  exchange  was, 
don't  appear ;  the  bond  being  properly  taken 
for  sterling-  money,  if  it  varied,  the  course 
of  exchangee  at  the  time  of  the  second  judg- 
ment was  the  proper  rule ;  it  being  the  in- 
tention of  the  law  to  enable  the  sterling 
creditor  to  place  his  current  money  when 
paid  in  Britain,  without  loss  in  the  differ- 
ence of  exchang-e.  The  entry  of  the  judg*- 
ment  for  sterling  money,  which  may  be 
discharg-ed  in  current  money  at  40  per  cent, 
exchangee,  strictly  pursues  the  law  and  uni- 
form practice,  leaving  the  defendant  the 
alternative  of  paying  in  either  money. 
Whether  this  be  right  in  principle,  since  it 
gives  the  debtor  an  advantage  from  the  fall 
of  exchange,  without  subjecting  him  to  a 
loss  by  a  rise,  is  not  our  business  to  en- 
quire ;  the  law  has  placed  him  in  this  situa- 
tion, and  the  Court  cannot  change  it. 

Affirm  the  judgment. 
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*Henry  Bell  and  Gary  Harrison,  v. 
Richard  Marr. 

[Friday,  October  37,  1797.] 


PorttaooHiliis  Bond— Excess— ReleaM.*— If  the  forth- 
coming bond  include  an  excess,  and  the  plaintiff 
after  judgment,  but  darlnsr  the  same  term,  release 
the  excess,  the  defect  is  thereby  cured;  and  the 
judgment  rendered  valid. 

This  was  a  supersedeas  to  a  judgment  of 
the  District  Court  of  Prince  Edward,  upon 
a  forthcoming  bond,  which  exceeded  the 
amount  of  the  execution  by  231.  6s.  73^. 
Judg-ment  was  rendered  upon  the  5th  day 
of  April,  1796,  for  the  amount  of  the  forth- 
coming^ bond,  without  any  deduction ;  and 
upon  the  8th  day  of  the  same  month,  Marr 
offered  to  give  credit  for  the  excess,  which 
the  Court  allowed,  and  made  the  following 
entry: 

* 'Richard  Marr,  by  his  attorney,  this  day 
entered  a  credit  of  twenty-three  pounds,  six 
shillings  and  seven  pence  half-penny,  on 
the  forthcoming  bond  of  the  said  Marr's 
against  Henry  Bell  and  Cary  Harrison, 
which   credit   bears  date   August  the  27th, 

*See  /ao^-noftf  to  Scott  v.  Homsby.  1  Call  41. 

The  principal  case  is  cited  in  State  v.  Purcell,  8! 
W.  Va,  56. 5  S.  E.  Eep.  307;  Holt  v.  Lynch,  18  W.  Va. 
S7r.  Ambler  V.  HcMechen,  Fed.  Cas.  No.  278,  1  Fed. 
Cas..paffe  602:  Osborne  v.  Crawley,  1  Va.  Cas.  114,  and 


1794,  and  on  which  said  bond  a  judgment 
was  entered  the  fifth  day  of  this  month, 
being  the  amount  of  an  error  made  by 
the  Sheriff  in  taking  the  said  bond,  on  the 
motion  of  said  Marr,  by  his  attorney,  the 
said  sum  of  twenty-three  pounds,  six  shil- 
lings and  seven  pence  half-penny,  is  entered 
as  a  credit  for  so  much  against  said  judg- 
ment, agreeable  to  the  date  last  men- 
tioned. ' ' 

PENDI^BTON,  President.  Delivered  the 
resolution  of  the  Court  to  the  following 
effect : 

That  there  was  no  difference  between  this 
case  and  that  of  Scott  v.  Homsby,  decided 
the  other  day;  except  that  the  release  here, 
was  after  the  judgment,  but  in  that  case, 
it  was  before.  That  the  Court,  however, 
thought  there  was  no  distinction  between 
the  principles  of  the  two  cases ;  and  conse- 
quently that  the  judgment,  in  this,  as  well 
as  in  that  case,  was  right ;  and  ought  to 
be  affirmed.  

48  *Wor8ham  v.  Egleston. 

[Thursday.  October  16,  17W7.] 
Portbcomliig  Bond— BxceM— Effect.*— if  before  the  act 
of  1794,  the  sheriff  in  takinsr  a  forthcominsr  bond 
included  his  commissions  on  the  debt,  it  was 
erroneous,  but  in  such  case  the  bond  is  not  void; 
and  judgment  shall  be  entered  for  the  sum  due 
without  the  commissions. 

Bgleston  issued  a  writ  of  fieri  facias 
against  Worsham,  in  the  year  1794,  which 
amounted  to  6,940  lbs.  of  tobacco,  and  21. 
16s.  6d.  Property  was  taken  thereon,  and 
a  forthcoming  bond  given  by  Worsham,  on 
the  19th  of  August,  1794;  which  he  for- 
feited. The  condition  of  the  bond  recited 
the  amount  of  the  execution  to  be  7,342 
lbs.  of  tobacco  and  21.  16s.  6d.  including 
interest,  costs  and  Sheriff's  commissions. 
The  District  Court  gave  judgment  for  the 
amount  of  the  condition,  and  from  that 
judgment  Worsham  appealed  to  this  Court. 

PER  CUR.  The  judgment  in  which  the 
Sheriff's  commissions  are  included  is  clearly 
wrong.  It  must,  therefore,  be  reversed, 
and  judgment  entered  for  the  sum  due, 
without  the  commissions. 

The  judgment  was  as  follows  \ 

**The  court  is  of  opinion,  that  the  said 
judgment  is  erroneous  in  this,  that  the 
same  is  entered  for  the  amount  of  the  debt 
recited  in  the  forthcoming  bond  in  the 
proceedings  mentioned,  in  which  bond  it  is 
stated  that  the  Sheriff's  commissions  are 
included,  which  by  law  he  was  not  entitled 
to,  and  which  ought  to  have  been  deducted 
from  the  amount  aforesaid,  before  the  en- 
tering of  the  judgment  of  the  District  Court. 
Therefore,  it  is  considered  by  the  Court  that 
the  said  judgment  be  reversed,  &c.  And 
this  Court  proceeding  to   give .  such   judg- 

*See /(M>^n«<«  to  Scott  v.  Homsby,  1  Call  41. 

The  principal  case  is  cited  in  State  v.  Purcell,  31 
W.  Va.  56,  6  S.  E.  Rep.  807:  Holt  r.  Lynch,  18  W.  Va. 
571:  Bernard  v.  Scott,  8  Rand.  624,  580;  Ambler  v. 
McMechen.  Fed.  Cas.  No.  273, 1  Fed.  Cas.,  pare  602. 
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meat  as  the  said  District  Court  ought  to 
have  given :  it  is  further  considered,  that 
the  appellee  recover  against  the  appellant 
1^,684  lbs.  of  tobacco,  the  penalty  of  the 
said  bond,  and  his  costs  in  the  said  Dis- 
trict Court;  but  to  be  discharged  by  the 
payment  of  6,940  lbs.  of  tobacco;  and  21. 
16s.  6d.  specie,  the  amount  of  the  said  debt, 
after  deducting  the  commissions  aforesaid, 

with  interest  thereon  to  be  computed 
49       *after  the  rate  of  five  per  centum  per 

annum  from  the  19th  day  of  August, 
1794,  'till  payment,  and  the  costs." 


Wilkinson  v.  IVI'Lochlin  &  Co. 

[Friday,  November  17, 1797.] 

Porthcomlngr  Bond.*— If  In  a  forthcominir  bond  the 
tenerl  be  rlsrht,  though  the  solvendum  be  wronr, 
it  will  not  vitiate;  but  tbe  bond  is  good. 

Upon  the  6th  day  of  August,  1794,  Duncan 
M*lA>chlin  A  Co.  issued  a  writ  of  fieri  facias 
against  the  estate  of  Wilkinson,  who  gave 
a  forthcoming  bond,  which  he  forfeited. 
The  execution  only  amounted  to  1871.  13s. 
7d.  but  the  condition  of  the  bond  recited 
that  it  amounted  to  1951.  128.  6d.  * 'includ- 
ing interest.  Sheriff's  commissions  and  all 
legal  costs."  The  bond  acknowledged  the 
obligors  to  be  held  and  firmly  bound  to 
Duncan  M'l^ochlin  A  Co.  in  the  sum  of 
3911.  5s.  6d.  to  be  paid  to  the  said  Duncan 
M'Lrochlin,  his  certain  attorney,  his  heirs, 
executors,  administrators  or  assigns: 

The  condition  recites,  whereas  Duncan 
M'L/ochlin  hath  sued  out  of  the  County 
Court  of  Cumberland  a  writ  of  fieri  facias, 
&c. 

The  County  Court  gave  judgment  for  the 
amount  of  the  condition  of  the  bond.  The 
District  Court  affirmed  the  judgment,  and 
from  the  judgment  of  affirmance  Wilkinson 
appealed  to  this  Court. 

Washington,  for  the  appellee. 

Upon  the  ground  that  the  bond  is  taken 
for  too  much,  the  obligation  will  not  be 
held  void ;  but  the  Court  will  enter  judg- 
ment for  as  much  as  is  really  due,  if  the 
party  will  release. 

And  as  to  the  exception  that  the  execution 
is  at  the  suit  of  M'Lochlin  A  Co.  and  the 
condition    of    the    bond    is  for  payment  to 

M'L/ochlin  only;  Scott  v.  Hornsby, 
50        the  other  day,  went   the  *full  length 

of  deciding  that  point:  In  which  case 
the  Court  determined  that  the  bond  might 
be  corrected  by  the  execution.  For,  al- 
though the  condition  mentions  M'Lochlin 
only,  yet  that  is  an  evident  mistake ;  be- 
cause the  penalty  mentions  the  right  name, 
and  therefore,  we  need  not  go  out  of  the 
record   to  ascertain    it.     If    we    reason  by 

•See  foot-note  to  Scott  v.  Hornsby.  1  Call  41. 

The  principal  case  is  cited  in  State  v.  Purcell,  31 
W.  Va.  66,  6  S.  E.  Rep.  908;  Holt  v.  Lyncli,  18  W.  Va. 
G71 :  Ambler  v.  McMectaen,  Fed.  Cas.  No.  278,  1  Fed. 
Cas.  502. 

The  principal  case  is  cited  as  authority  in  Meredith 
V.  Duval,  1  Mnnf.  84. 


analogy  to  the  statute  of  Jeofails,  which  be- 
ing in  pari  materia  is  therefore  applicable, 
it  will  be  clear ;  for  the  provisions  of  that 
statute  are,  that  if  the  sum  or  name  be 
right  in  any  part,  it  shall  not  vitiate. 
Though  in  motions  upon  bonds  of  this  kind 
the  Court  may  hold  to  some  strictness,  yet 
the  bond  being  for  the  benefit  of  the  de- 
fendant he  ought  not  to  be  allowed  to  ob- 
ject. 

Duval,  for  the -appellant. 

The  bond  is  in  the  nature  of  a  scire 
facias:  in  which  such  a  variance  would 
have  been  fatal.  The  including  of  the 
Sheriff's  commissions  was  palpable  error. 

PER  CUR.  The  error  as  to  the  Sheriff's 
commissions  might  have  been  corrected; 
but  the  solvendum  is  to  Lrochlin  only,  and 
so  does  not  pursue  the  execution. 

Washington.  That  will  not  prejudice; 
because  the  teneri  is  right,  and  the  solven- 
dum is  repugnant,  and  therefore  void.  It 
is  the  teneri  which  creates  the  obligation, 
and  the  subsequent  matter  will  not  vitiate, 
Robert  v.  Harnage,  2  lyd.  Raym.  1043 ;  5 
Bac.  Abr.  [163,  ed.  Gwil.]  [Queen  Mother 
V.  Challoner,]  1  Sid.  295;  3  Dyer,  350. 
Upon  these  authorities  the  bond  is  clearly 
good. 

ROANE,  Judge.  Those  authorities  are 
satisfactory.  The  act  requires  the  bond 
should  be  made  payable  to  the  creditor; 
and  the  legal  effect  of  this  bond  is,  that  the 
obligor  is  bound  to  the  creditor  for  payment 
of  the  money. 

The  rest  of  the  Judges  concurred. 

PER  CUR.  Correct  the  mistake  as  to  the 
commissions,  and  enter  such  judgment  for 

the  appellee  as  the  District  Court 
51        ought  to   have   entered ;  that  is,  *for 

the  sum  due  by  the  execution  without 
the  Sheriff's  commissions.* 


Drewv.  Anderson. 

[Thursday,  November  16, 1797.] 

Sheriff  —  BxceMlve  Judipnent  agslnst  ~  Default  of 
Deputy.— If  there  be  a  Jadffment  for  too  much 
money  asrainst  the  Sheriff  on  account  of  money 
received  by  his  deputy  on  an  execution,  he 
cannot  recover  the  amount  of  that  Judsrment 
ag-ainst  his  deputy;  for  he  shall  not.  by  submit- 
ting' to  an  erroneous  Judgment,  saddle  the  deputy 
with  It. 

Notices — How  Vlewed.+--if  a  notice,  which  is  the 
act  of  the  parties,  and  not  of  counsel,  be  general, 

*The  four  preceding  cases  being  all,  in  one  re- 
spect, upon  the  same  subject,  are  printed  together, 
in  order  that  the  reader  mig-ht  have  the  whole 
doctrine  before  him  at  one  view. 

tNotices— How  Viewed.— Although  the  general  rule 
is  that  notices  are  to  be  viewed  with  indulgence,  as 
they  are  usually  drawn  by  the  parties,  and  not  by 
lawyers;  yet,  if  they  descend  to  particulars,  as  to 
dates,  sums  and  names,  the  documents  referred  to 
must,  when  produced,  correspond  with  the  notices 
or  no  Judgment  can  be  given.  For  this  proposition, 
the  principal  case  is  cited  in  Board  of  Education  v. 
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it  is  to  be  favorably  expounded  and  applied  to  the 
trnth  of  the  case  as  far  as  it  will  bear;  but  if  it 
descends  to  particulars,  it  mnst  be  correct  as  to 
them. 

Thomas  Anderson,  Sheriff  of  Bucking- 
ham, gave  notice  to  Drew  his  deputy,  and 
his  sureties,  that  he  should  move  the  Dis- 
trict Court  of  Prince  Kdward,  for  judg- 
ment against  them  for  591.  16s.  9d.  with 
interest  thereon  after  the  rate  of  15  per 
cent,  per  annum,  from  the  1st  of  Septem- 
ber, 1794,  till  payment,  and  costs,  which 
Drew,  the  deputy,  had  received  by  virtue 
of  an  execution  issued  from  the  District 
Court  of  Prince  £dward,  in  favor  of  Lyle 
&  M'Credie  against  Benjamin  Hopkins,  as 
would  appear  by  the  return  made  on  the 
said  execution  by  Drew;  and  which  he 
failed  to  account  for  according  to  law. 

The  execution  is  in  favor  of  James  Lyle 
and  George  M'Credie  against  Benjamin 
Hopkins,  for  531.  16s.  2d.  damages,  and 
80  lbs.  of  tobacco,  and  nine  dollars  and 
eleven  cents  costs.  Which  is  endorsed  '*  ex- 
ecuted on  a  negro  man  by  the  name  of 
Savery,  and  satisfied." 

There  is  a  copy  of  a  judgment  of  the  Dis- 
trict Court  of  Prince  Kdward,  on  a  motion, 
in  favor  of  Lyle  &  M'Credie  against  Thomas 
Anderson,  Sheriff  of  Buckingham  county, 
for  the  sum  of  591.  16s.  9d.  with  15  per  cent, 
interest  thereon,  from  the  1st  of  September, 
1794,  till  payment;  *'that  being  the  amount 
of  an  execution  issued  from  the  Clerk's 
OfiBce  of  this  Court  the  23d  day  of  April, 
1794,  on  a  judgment  recovered  by  the  plain- 
tiffs against  Benjamin  Hopkins ;  and  which 
said  execution  is  returned  satisfied  by  Cary 
Drew,  deputy  Sheriff  for  said  defendant, 
and  payment  thereof  demanded  and  refused 

to  be  made." 
52  *The  District  Court,   in  the  present 

motion,  gave  judgment  in  favor  of 
Anderson  against  Drew  and  his  securities, 
for  591.  16s.  9d.  with  interest  thereon,  at 
15  per  centum  per  annum,  from  the  first  day 
of  September,  1794,  till  payment  and  the 
costs.  Drew  obtained  a  writ  of  supersedeas 
to  this  judgment. 

Warden,  for  the  plaintiff.  The  plaintiff 
could  only  receive  561.  18s.  9d.  on  the  exe- 
cution»  which  was  merely  returned  satis- 
fied: And  yet,  by  the  judgment,  he  has  to 
pay  591.  16s.  9d.  which  is  manifestly  un- 
just. Besides,  the  return  and  the  notice 
do  not  correspond. 

Randolph,  contra.  The  Court  will  not 
require  more  certainty  in  a  notice  than  in 
an  action  on  the  case ;  in  which  the  notice 
here  would  clearly  be  sufiicient,  as  the 
plaintiff  was  well  enough  informed  of  the 
nature  of  the  demand  to  know  how  to  de- 
fend himself.  For,  Anderson  gives  notice 
to  the  defendant,  that  he  will  move  for 
judgment    for  the  amount  due  on   a  certain 

Parsons.  22  W.  Va.  811;  White  v.  Sydenstrlcker,  a 
W.  Va-  50;  Sbepberd  v.  Brown,  80  W.  Va.  20,  8  S. 
E.  Bep.  190.  Upon  tbls  subject,  see  foot-notes  to 
Board  of  Supervisors  v.  Dunn,  27Gratt.  608;  Monte Itb 
▼.  Com..  15  Gratt  172. 


execution,  which  he  substantially  describes, 
so  that  it  could  not  be  misunderstood ;  and 
if  there  be  some  little  mistake  in  the  calcu- 
lation, it  ought  not  to  vitiate,  as  the  de- 
fendant was  fully  apprised  of  the  nature  of 
the  demand  and  the  execution  on  which  it 
was  claimed.  If,  therefore,  the  Court  thinks 
that  the  judgment,  as  entered,  is  erroneous, 
it  will  not  dismiss  the  plaintiff  out  of 
Court  altogether,  but  will  proceed  to  give 
such  judgment  as' the  District  Court  ought 
to  have  given ;  by  correcting  the  calculation 
and  adjudging  to  the  plaintiff  the  sum  ac- 
tually due  him. 

ROANE,  Judge.  The  judgment  of  April, 
1795,  by  Lyle  &  M'Credie  against  Ander- 
son, founded  on  the  execution  contained 
in  the  record,  was  erroneous,  being  for 
more  money  than  the  deputy  Sheriff  had 
actually  received  upon  that  execution. 

By  the  act  of  1792,  R.  C.  130,  {  25,  [ed. 
1794,]  the  Sheriff  of  a  county  shall  have 
the  same  remedy  and  judgment  against 
his  deputy  or  securities  failing  to  pay 
money  received  on  an  execution,  as 
53  the  creditor  *may  have  against  the 
Sheriff.  That  is,  the  Sheriff  may  re- 
cover from  his  deputy  the  amount  of  the 
money  which  his  deputy  had  received  on  the 
execution. 

The  document  on  which  the  motion  by  the 
Sheriff  against  his  deputy  must  be  founded, 
is  the  execution  itself,  which,  on  the  re- 
turn, will  shew  how  much  money  had  been 
actually  received  thereupon.  And  a  judg- 
ment, erroneously  given  against  the  Sheriff 
at  the  suit  of  the  creditor,  for  more  than 
the  deputy  has  received,  is  not  the  proper 
document  whereon  he  is  to  proceed  against 
his  deputy ;  for,  if  he  will  himself  submit 
to  an  erroneous  judgment,  he  shall  not  be 
permitted  in  consequence  thereof  to  charge 
his  deputy  for  more  than  it  is  legal  to 
charge  him  with,  and  the  heavy  penalty 
arising  on  it. 

The  execution  itself  then  being  necessary 
to  be  produced,  the  question  is,  whether 
when  the  notice  in  this  case  specifies  a  re- 
ceipt by  the  deputy  Sheriff  of  591.  16s.  9d. 
by  virtue  of  an  execution  of  JUyle  &  M'Cre- 
die against  B.  Hopkins,  the  District  Court 
could  give  a  judgment  upon  an  execution, 
which  with  all  the  costs  amounted  only  to 
561.  19s.  1^1  I  am  clear  that  they  could 
not. 

But  it  is  supposed,  that  the  return  of  sat- 
isfied, can  only  be  construed  to  extend  to 
that  sum. 

I  am  strongly  inclined  to  view  notices 
with  indulgence,  seeing  that  they  are  the 
acts  not  of  lawyers,  but  of  the  parties.  If, 
however,  they  descend  to  particulars,  as  to 
dates  and  sums,  the  documents  referred  to, 
must,  when  produced,  correspond  with  the 
notices,  or  no  judgment  can  be  given. 

This  is  like  the  case  of  a  material  variance 
of  the  bond  produced  from  that  stated  in 
the  declaration ;  in  which  case  the  Court 
are  not  at  liberty  to  give  judgment  for  the 
sum  mentioned  in  the  bond  exhibited,  if 
it  be  a  lesser  sum,  but  must  give  judgment 
for  the  defendant  on  account   of  the   vari- 


29 


I  CALL 


Virginia  RbporTs,  Annotated. 


64-56 


ance.     The  judgment,    therefore,    must   be 
reversed. 

54  *FLEMING,  Judge.     If  the   terms 

of  a  notice  are  general,  the  Court  will 
construe  it  favorably  and  apply  it  accord- 
ing to  the  truth  of  the  case  as  far  as  it  will 
bear ;  but  when  the  notice  goes  into  special 
circumstances,  it  is  taken  more  strictly,  and 
must  be  more  correct  as  to  the  circumstances 
stated.  The  notice  here  refers  to  such  an 
execution  as  did  not  exist.  The  first  judg- 
ment included  the  Sheriff's  commissions 
and  was  clearly  for  too  much.  The  present 
judgment  founded  on  it,  therefore,  must  be 
reversed, 

CARRINGTON,  Judge.  The  first  judg- 
ment against  the  Sheriff  including  his  own 
commissions  was  certainly  wrong,  and  the 
mistake  cannot  be  rectified  by  the  Court. 
The  notice  goes  to  particulars ;  and  the  dis- 
tinction is  where  the  notice  is  general,  in 
which  case  mistakes  may  be  corrected,  and 
where  the  notice  descends  to  particulars, 
in  which  case  no  correction  can  be  made. 
I  concur,  that  the  judgment  ought  to  be 
reversed. 

Judgment  reversed. 


Grymes  v.  Pendleton. 

[Thursday.  October  26.  1797.] 

Appeal— Interiocfitory  Decrees.*— No  appeal  lies  from 
an  interlocutory  decree  of  the  Hisrh  Court  of 
Chancery. 

The  question  was,  whether  there  can  be 
an  appeal  from  an  interlocutory  decree  of 
the  High  Court  of  Chancery,  before  the 
final  decree  is  pronounced,  although  the  in- 
terlocutory decree  may  have  decided  the 
title  or  settled  the  principles  of   the  cause? 

ROANE),  Judge.  My  opinion  is,  that 
there  can  be  no  appeal  from  an  inferior 
Court  until  a  final  decree.  Before  that 
period,  the  appellate  Court  has  no  jurisdic- 
tion. The  words  of  the  law  are  so  explicit, 
that  argument  cannot  render  them   clearer. 

•Decrees— Interiocutory.— It  will  be  seen  from  the 
examination  of  the  numerous  decisions  of  this  court 
on  the  subject  of  the  finality  of  decrees,  in  refer- 
ence to  appeals,  bills  of  review,  etc.,  that  they  have 
all  been  founded  upon  the  idea  that  a  decree  is  not 
final,  unless  the  cause  itself  has  been  thereby  ter- 
minated in  the  court  below.  Thus,  thouffh  a  decree 
decides  upon  the  question  of  title,  or  otherwise 
settles  the  principles  of  the  cause,  (Younsr  v.  SUp- 
with,  2  Wash.  300 ;  Grynus  v.  Pendleton,  1  Call  54 : 
McCall  V.  Peachy,  1  Call  S6 ;  Bowyer  v.  Lewis.  1 
Hen.  &  M.  554 ;)  thou«-h  it  dismisses  the  plaintiff's 
bill  as  to  one  of  two  separate  subjects  of  contro- 
versy, and  as  to  the  others  also  determines  the 
riflrbts  of  the  parties,  (Templeman  v.  Step  toe,  1 
Munf.  339  ,*)  thoufifh  a  decree  nisi  directs  that  the 
tract  of  land  In  the  bill  mentioned  be  surveyed,  and 
a  part  thereof  allotted  to  the  plaintiff,  and  that  the 
defendant  shall  execute  to  him  a  conveyance  for 
such  part,  and  pay  the  costs  of  the  suit,  (Aldridsre 
v.  Giles,  3  Hen.  &  M.  186  ;)  thouerh  the  decree  directs 
the  defendant  to  pay  the  plaintiff  hires  to  be  ascer- 
tained by  commissioners,  and  to  deliver  up  the 


FLEMING,  Judge.  I  do  not  see  any 
difference  between  this  case  and  that  of 
Young  V.  Skipwith,  [2  Wash.  300].     I  think 

there  cannot  be  any  appeal,  before 
55        the  *final  decree  of  the  High  Court  of 

Chancery.  Till  then,  this  Court  has 
no  jurisdiction  of  the  cause. 

CARRINGTON,  Judge.  I  am  clear  that 
no  appeal  lies  until  a  final  decree.  Al- 
though this  may  be  inconvenient,  the 
Court  cannot  alter  the  law. 

PER  CUR.  Remand  the  cause  to  the 
Court  of  Chancery  to  be  further  proceeded 
in. 


M'Call  V.  Peachy. 

[Monday,  May  21st,  1708.] 

Jurisdiction— Consent.*— [Consent  of  parties  cannot 
ffive  Jurisdiction.] 

property,  to  be  sold  by  the  commissioners,  and  the 
proceeds  applied  to  the  payment  of  the  plaintiff's 
claim,  and  the  costs  of  the  suit,  and  the  residue,  if 
any,  to  be  paid,  to  the  defendant,  (Mackey  v.  Bell, 
2  Munf.5£8  :)  thouffh,  at  the  suit  of  creditors  asrainst 
executors  and  devisees,  it  empowers  the  executors 
to  sell  such  of  the  lands  held  by  the  devisees  as, 
after  application  of  the  testator's  sroods  and  credits, 
shall  be  necessary  for  the  payment  of  his  debts. 
(Ooodwln  V.  Miller,  2  Munf.  42 :)  though  it  awards 
to  the  plaintiff  his  principal  money.  Interests  and 
costs,  if  it  directs,  in  the  event  of  an  unproductive 
execution,  that  certain  trust  property  shall  be  de- 
livered by  the  defendant  to  the  marshal  to  be  sold, 
and  the  proceeds,  after  deducting-  a  sum  to  be 
deposited  for  another,  to  be  applied  to  the  satisfac- 
tion of  the  plaintiff,  (Hill  v.  Fox.  10  Lelflrh  S87  ;) 
thouflrh,  in  a  mortfirasre  suit,  it  forecloses  and  directs 
the  sale  of  the  property,  (Fairfax  v.  Muse,  2  Hen. 
&  M.  568  ;  Ellzey  v.  Lane,  2  Hen.  &  M.  602 ;  Allen  v. 
Belches,  2  Hen.  &  M.  505 :)  yet  In  all  these  cases  the 
decree  is  only  interlocutory,  if  somethinsr  yet  re- 
mains to  be  done  in  the  cause,  and  so  the  parties 
are  not  put  out  of  court 

One  of  the  latest  cases  on  this  subject  is  that 
of  Templeman  v.  Steptoe,  1  Munf.  880.  It  was 
there  held  that  a  decree  dlsmissiuff  the  bill  as 
to  the  personal  estate,  and  as  to  the  real  estate 
in  determinluff  the  rights  of  the  parties,  but 
directing  an  account  to  be  taken,  is  not  final  in 
any  respect  between  the  parties  retained  by  court : 
but  is  subject  to  revision  in  every  part  at  any  time 
before  a  final  decree.  The  Judges  cited,  on  pp.  868, 
388,  800,  the  principal  case  ;  Young  v.  Skipwith,  8 
Wash.  800  :  McCall  v.  Peachy,  1  Call  55.  as  sustalnlne 
this  view.  The  principal  case  is  further  cited  upon 
this  subject  in  Cocke  v.  Gilpin,  1  Rob.  85  ;  Royall  v. 
Johnson.  1  Rand.  427 :  Ryan  v.  McLeod,  82  Qratt. 
37S ;  State  v.  Hays,  80  W.  Va.  110,  8  S.  E.  Rep.  184. 
For  a  full  discussion,  see  monographic  note  on 
"Decrees"  appended  to  Evans  v.  Spurgin,  11  Gratt. 
615. 

*Jurisdlctlop-€onsent.— When  the  court  has  not 
Jurisdiction  of  the  subject-matter,  the  consent  of 
parties  cannot  give  it  For  this  proposition,  the 
principal  case  is  cited  in  McCarty  v.  Gibson,  5  Gratt. 
820  ;  Clarke  v.  Com.,  1  Munf.  161 ;  McCall  v.  Peachy, 
8  Munf.  206 ;  Alexander  v.  Coleman,  6  Munf.  847,  848, 
340,  350.  See  monographic  note  on  "Jurisdiction'* 
appended  to  Phippen  v.  Durham,  8  Gratt  467. 
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Appcal^lnterlocntory  Decrees.t— No  appeal  lies  from 
an  tnterlocatory  decree  of  the  High  Court  of 
Chancery. 

The  question  was,  whether  this  Court  had 
jurisdiction  of  a  cause  from  the  High  Court 
of  Chancery  upon  an  appeal  from  an  inter- 
locutory decree  pronounced  there,  and  ap- 
pealed from  by  consent  of  parties? 

Warden.  I  think  that  in  general,  consent 
does  not  give  jurisdiction,  although,  per- 
haps it  may  be  otherwise  in  this  case. 
Becauset  here  all  the  principles  of  decision 
are  established  by  the  interlocutory  order; 
and  what  remains  to  be  done  is  merely 
formal,  as  the  Court  which  allows  the  ap- 
peal mast  necessarily  see.  So,  that  the 
Court  below  will  not  allow  an  appeal  ior  the 
sake  of  delay,  until  there  is  a  final  decree ; 
but,  in  a  case  of  difficulty,  where  the  ques- 
tion of  law  and  equity  is  definitively  de- 
cided, it  may  reasonably  be  granted, 
especially  as  it  will  be  in  the  discretion  of 
the  Coart  to  allow  it  or  not.  The  practice 
under  these  restrictions  will  rather  tend  to 
expedite,  than  delay  justice. 

Washington.  That  consent  takes  away 
error  is  generally  admitted;  but  it  is  said 
that  it  will  not  give  jurisdiction.  The  rea- 
son of  the  difference  is  not  easy  to  be  dis- 
cerned ;  for  it  would  seem  proper,  that 
consent  should  be  as  obligatory  in  one  case, 
as    in    the  other.     Perhaps  this  may  be  the 

distinction ;  where  the  Court  has  not 
56        original  ^jurisdiction    of   the  subject 

matter  for  the  cause,  there  consent 
cannot  give  it ;  but  where  the  Court  has 
eventual  jurisdiction  of  the  subject,  there 
consent  may  speed  the  submission  of  the 
cause  to  their  determination.  These  ideas 
seem  warranted  by  the  usual  course  of  pro- 
ceedings; for,  wherever  the  defendant 
omits  to  plead  to  the  jurisdiction  of  a  Court 
not  having  cognizance  of  the  cause,  it  is 
not  competent  to  him  to  except  afterwards. 
In  a  case  of  eventual  jurisdiction,  it  is  not 
a  matter  coram  non  judice,  but  it  is  a 
subject,  the  cognizance  of  which  emphatic- 
ally belongs  to  the  appellate  Court.  The 
act  prohibiting  appeals  before  final  decree, 
was  made  to  prevent  delay  and  costs,  and 
was  intended  for  the  plaintiff's  benefit: 
He  may  waive  it  if  he  will  though,  and  if 
he  does,  there  is  no  injury  done. 

Randolph.  I  admit  that  the  practice  is 
convenient,  and  wish  it  could  be  supported ; 
but  I  fear  that  the  interposition  of  the  Leg- 
islature is  requisite.  That  consent  takes 
away  error,  is  one  rule ;  but  that  it  cannot 
give  jurisdiction,  is  another.  Both  rules 
are  equally  settled ;  and  one  of  as  much 
force  as  the   other.     Consent   only  applies 

^Decree*— laterioctttory.— See  foot-notes  to  Fleminflr 
V.  BolUn^r.  8  aratt  288  ;  Grymes  v.  Pendleton,  1  Call 
hi. 

The  principal  case  is  cited  in  Bowyer  v.  Lewis,  1 
H.  &  M.  568 :  Tern  pieman  v.  Steptoe,  1  Munf.  388 ; 
Cocke  T.  Gilpin.  1  Rob.  86  ;  Ryan  y.  McLeod.  82Gratt 
3i8 :  Manion  y.  Fahy.  11  W.  Va.  498  ;  State  v.  Hays, 
90  W.  Va.  119,  S  S.  £.  Rep.  184.  I 


to  personal  rights,  which  the  litigant  par- 
ties may  waive  if  they  please.  Mr.  Wash- 
ington stated  the  case  of  a  Court  which  had 
no  jurisdiction.  But  that  is  the  very  case 
with  this  Court;  because  it  has  no  jurisdic- 
tion until  a  final  decree  in  the  Court  below. 
It  is  said,  that  the  matter  of  one  jurisdic- 
tion may  be  decided  by  another,  if  not 
pleaded;  but  that  is,  because  the  jurisdic- 
tion is  presumed,  where  the  contrary  does 
not  appear.  It  was  said,  that  the  reason 
of  the  law  was  to  prevent  delay.  That  in- 
deed is  one  reason:  but  another  is,  that 
the  Court  of  Chancery  may  change  the  in- 
terlocutory decree,  and  make  a  total  altera- 
tion in  the  principles  established  by  it. 
The  practice  would  multiply  appeals  to  in- 
finity, and  it  will  not  be  in  the  power  of 
either  Court  to  prevent  it. 

There  may  be  some  inconveniences   from 

this    opinion,   as  in  the  case  of  a  decree  to 

foreclose    a  mortgage;  but  that  is  in 

57  some  measure  obviated  *by  this  reflec- 
tion ;  that    there    is    no  power  which 

can  force  the  mortgagor  out  of  possession, 
but  the  Court  of  Chancery :  whose  authority 
to  compel  performance  of  the  decree,  will 
be  suspended  by  the  appeal. 

Wickham.  I  felt  an  inclination  to  per- 
suade myself  that  the  Court  had  jurisdiction 
in  these  cases :  but  am  constrained  to  ac- 
knowledge that,  in  general,  my  opinion  is 
otherwise.  It  is  the  act  of  Assembly  only 
which  gives  this  Court  jurisdiction;  and 
the  words  are  so  express  that  I  do  not  see 
how  they  are  to  be  gotten  over.  Mr.  Wash- 
ington *s  idea  is  ingenious,  but  I  believe 
not  tenable.  For,  if  consent  can  give  juris- 
diction, why  may  not  the  party  appeal 
directly  from  a  County  Court  to  this  Court, 
without  going  through  any  of  the  interme- 
diate Courts ;  since  this  Court,  under  that 
idea,  would  ss  well  have  jurisdiction  of  the 
subject  matter  of  such  a  suit,  as  if  it  had 
been  through  the  intermediate  Courts? 
But,  it  is  evident  that  such  a  construction 
would,  in  the  long  run,  bring  every  thing 
here;  and  destroy  the  intermediate  Courts 
altogether.  I  therefore  think,  that  gener- 
ally speaking,  the  decree  must  be  final  be- 
fore any  appeal  can  be  allowed. 

But,  I  think  also,  that  this  doctrine  ad- 
mits of  some  qualification ;  as,  where  the 
matter  of  the  suit  is  finally  decreed  so  as  to 
change  the  right,  and  the  -  judgment  only 
remains  to  be  carried  into  execution.  As, 
for  instance,  where  there  is  a  decree  for 
slaves  and  an  account  of  the  profits  di- 
rected ;  here  the  decree  is  final  as  to  the 
title,  and  changes  the  right,  and  the  taking 
of  the  account  of  the  profits  is  only  an  ex- 
ecution of  the  decree.  True  it  is,  that  there 
may  be  a  double  appeal  sometimes  in  such 
cases,  but  that  inconvenience  is  small, 
when  compared  to  that,  which  would  follow 
from  the  contrary  practice.  Which  would 
oftentimes  render  the  appeal  but  a  mockery, 
as  the  plaintiff  can  proceed  to  enforce  that 
part  of  the  decree  which  changes  that  the 
property,  by  attachment  from  the  Court 
of    Chancery,  and  may  thus  get   pos- 

58  session  *of   the  property,    and  waste 
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or  remove  it,  before  the  appeal  can  be 
determined.  It  appears  by  the  Knglish 
books,  that  in  that  Country  the  appeal  is 
taken  up  when  any  thing  final  is  decreed. 
Under  these  restrictions,  therefore,  I  think 
that  there  may  be  an  appeal  before  the 
cause  is  entirely  out  of  the  Court  of  Chan- 
cery. 

ROANK,  Judge.  By  the  Court  of  Appeals 
law,  of  [October,]  1792,  R.  C.  Fed.  1794,]  p. 
67,  [c.  11,  13  Stat.  Larg.  406,]  this  Court 
is  to  have  jurisdiction  not  only  in  cases 
provided  for  by  the  constitution  and  in 
suits  originating  there,  or  adjourned  thither 
by  virtue  of  any  statute,  Ac.  but  also  in 
such  as  are  now  pending  therein  or  which 
may  be  brought  before  them  by  appeal, 
writs  of  error,  supersedeas  to  reverse  de- 
crees of  the  High  Court  of  Chancery,  or 
judgments  of  the  General  Court,  or  District 
Court,  after  those  decisions  shall  be  final 
there,  if  the  matter  in  controversy  be  of 
the  value  of  one  hundred  dollars,  &c. 

It  is  to  be  observed  also,  that  that  ex- 
pression after  those,  &c.  is  to  be  found  in, 
and  was  taken  from  the  original  act  of 
[May,]  1779,  [c.  22,  lO  Stat.  Larg.  89,] 
constituting  the  Court  of  Appeals. 

It  is  likewise  observable,  that  in  the  act 
constituting  the  Court  of  Admirality  of 
1779,  [c.  26,  10  Stat.  Larg.  101,]  there  is  a 
provision  that  a  party  thinking  himself 
aggrieved,  may  appeal  from  a  final  sentence 
of  that  Court,  in  some  cases  to  a  Court  to 
be  constituted  by  Congress,  and  in  other 
to  the  Court  of  Appeals. 

I  mention  this,  to  shew  that  the  Legisla- 
ture have  not  only  restricted  appeals  to  final 
decrees  in  Chancery,  and  to  final  judgments 
of  common  law  jurisdiction,  but  have  also, 
in  the  case  of  sentences  of  the  Admiralty, 
adopted  the  same  principle. 

The  i  14  of  the  act  of  1792,  constituting 
the  Court  of  Appeals,  further  provides, 
that  appeals,  writs  of  error  and  supersedeas 
may  be  granted,  heard  and  determined  by 
the  Court  of  Appeals,  to  and  from  any  final 
decree  or  judgment  of  the  High  Court  of 
Chancery,  General  Court  and  District 
59  ^Courts,  in  the  same  manner,  and  on 
the  same  principles  as  they  are 
granted,  heard  and  determined  in  the  High 
Court  of  Chancery  and  District  Courts,  to 
and  from  any  final  decree,  or  judgment  of 
the  County  Court. 

And  I  may  here  once  for  all  remark,  that 
on  an  attentive  inspection  of  the  various 
acts  on  this  subject,  they  all  seem  to  re- 
strict appeals,  to  cases,  where  final  decrees, 
sentences  and  judgments  have  been  given. 

The  arguments  of  inconvenience  arising 
from  restricting  appeals,  to  cases  of  final 
judgment,  are  improperly  addressed  to  a 
Court,  when  the  words  of  a  whole  series  of 
acts  are  express  and  unequivocal ;  and,  by 
being  kept  up  in  that  series  through  a 
long  course  of  time,  they  appear  in  the 
mind  of  the  Legislature  not  to  have  been 
available.  It  is  consequently  rendered  un- 
necessary for  me,  from  the  positive  terms  I 
of  the  law,  to  form  or  express  any  opinion,  | 


whether  greater  inconvenience  would  ensue 
from  allowing  appeals  from  interlocutdry 
decrees,  than  those  which  are  apprehended 
from  a  contrary  construction.  For  example, 
in  a  writ  of  partition,  the  first  judgment 
is,  that  the  Sheriff  take  a  jury  and  make 
partition  between  the  parties.  Now,  though 
in  executing  this  power,  he  absolutely 
changes  the  possession  of  the  land,  no 
writ  of  error  at  common  law,  nor  appeal  by 
our  act  of  Assembly,  will  lie,  until  a  final 
judgment  is  rendered  upon  the  return  of 
the  Sheriff,  of  his  having  executed  the 
writ. 

There  is  no  distinction  in  law  more 
clearly  understood,  than  that  between  in- 
terlocutory and  final  judgments,  and  this 
distinction  runs  through  decrees  in  equity 
as  well  as  others.  If,  therefore,  we  depart 
from  the  plain  signification  of  the  act  of 
Assembly  in  cases  of  decrees,  we  may,  with 
as  much  propriety  in  case  of  judgments, 
(which  was  never  yet  pretended,}  as  the 
same  words  in  the  act  are  equally  applica- 
ble to   both ;  and    perhaps   some   instances 

might  be   noted,    shewing   the  same 
60       *reasons  of  convenience    to   apply  in 

the  one  case  as  in  the  other. 

So  far  upon  the  subject  of  general  juris- 
diction. 

But,  then  it  is  said,  that  consent  of  par- 
ties can  give  this  Court  jurisdiction,  al- 
though otherwise  we  have  none.  It  was 
properly  observed  at  the  bar,  that  from  the 
law  alone,  this  Court  has  derived  its  power ; 
and  that  in  cases  not  proper  for  the  cog- 
nizance of  the  Court  under  the  law,  they 
can  have  no  authority  whatsoever :  and  it 
would  be  a  strange  construction  indeed , 
that  when  the  Legislature  has  constituted 
this  Court  to  revise  the  solemn  and  final 
decisions  of  Courts  of  high  authority  in  this 
Country,  it  should  be  in  the  power  of  par- 
ties to  anticipate  their  admission  here,  by 
appealing  from  orders  or  opinions  of  the 
inferior  Courts,  which  are  still  within  the 
control  of  those  Courts,  until  final  judg- 
ment; and  which,  consequently,  if  not 
hastily  appealed  from,  they  might  them- 
selves correct. 

But,  it  is  said,  that  this  restriction  to 
final  decrees  was  intended  for  the  benefit 
of  the  parties,  and  here  they  have  waived 
it.  I  answer,  that  this  restriction  is  not 
for  the  benefit  of  the  parties  merely,  but 
that  it  is  a  principle  running  through  the 
whole  judiciary  system,  and  cannot  be  de- 
parted from  without  introducing  an  infinity 
of  appeals  and  litigation.  Consequently, 
that  a  departure  from  them,  would  quoad 
this,  change  the  nature  of  the  jurisdiction 
of  an  appellate  Court,  which  properly  should 
be  confined  to  the  correction  of  the  final 
and  deliberative  judgments  of  the  Courts 
below,  into  a  jurisdiction  merely  for  cor- 
recting and  consummating  their  inchoate 
and  interlocutory  judgments. 

The  parties,  therefore,  under  a  pretence 
of  waiving  a  benefit  introduced  for  them- 
selves, must  not  be  permitted  to  destroy 
the   very  principle  on  which  our  judiciary 
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system  is  founded ;  and  thereby  to  produce 
a  general  evil  to  the  community. 

61  *The  case  in  Vessey,  sen.  446, 
[Penn  v.  lid,  Baltimore,]  is  conclu- 
sive, that  a  Court  of  Kquity,  even  after 
arg-ument,  cannot  ]>roceed,  if  it  appears 
that  there  is  a  defect  of  jurisdiction ;  and 
this  principle  applies  to  the  case  now  be- 
fore na.  I,  therefore,  think  that  the  cause 
ought  to  be  sent  back  to  the  High  Court 
of  Chancery  to  receive  a  final  decision 
there. 

FLKMING,  Judge.  No  consent  can  give 
jurisdiction  against  the  plain  words  of  the 
act  of  Assembly ;  which  are  too  clear  to 
admit  of  a  doubt.  The  practice  would  be 
dangerous;  and  I  think  there  is  less  incon- 
venience in  that  established  by  law,  than 
there  would  be  in  the  other.  At  any  rate, 
if  there  be  an  inconvenience,  the  I/egisla- 
ture  must  correct  it,  and  not  the  Court. 

CARRINGTON,  Judge.     The  question  is, 
if  consent  can  give  this  Court  jurisdiction, 
before  a  final  decree  in  the  Court  of  Chan- 
cery?    By  examining  all  the  laws  upon  the 
subject,    it  will  be   found,  that  this  Court, 
which    is   bound  by  the  law  creating  it,  is 
confined    to  the  case  of  final   decrees ;  and 
consent  cannot  alter  the   law.     The    power 
of  this  Court   is   extensive,    and   from    its 
judgments  no  appeal  lies :    It  should,  there- 
fore, be  extremely  cautious  not   to   assume 
to    itself  a  jurisdiction  which  the  law  has 
not  conferred.     If  consent  would  give  juris- 
diction, then  cases  below  the  cognizapce  of 
this  Court  might  be   brought   here ;  causes 
may    be    hurried   hither,  before   they  have 
been    properly  investigated  in    the    Courts 
below;    and     numberless  other    inconven- 
iences may  follow,    which    it   is    better    to 
prevent.     Besides,    the   Chancellor,  in    his 
final  decree,  may  correct   the   error  in   the 
interlocutory  decree,  if  there    be   any ;  and 
so  the  grievance  complained  of,  may  be  re- 
dressed in  that   Court,    without    the   delay 
and  expense  of  an  appeal  to  this.     However, 
be    that  as  it  may,  the  law  is  express,  that 
this  Court    has  no  jurisdiction  until  a  final 
decree  is  pronounced  below :  and,  therefore, 
I  think  we   cannot  exercise  it,  even  by  the 
consent  of  the    parties.     Consequently,  the 
cause   must  go  back  to  the  Court  of  Chan- 
cery,   in    order   to    receive    a  final  decree 
there. 

62  ♦LYONS,  Judge.     That  this  Court 
has  no  original  jurisdiction,  until  the 

final  decree,  has  already  been  determined : 
and  the  question  now  is,  whether  consent 
can  give  it?  If  consent  can  give  juris- 
diction, then  consent  may  take  it  away; 
which  win  scarcely  be  contended  for.  The 
general  rule  is  clear,  that  consent  cannot 
give  jurisdiction  to  a  Court  which  has  it 
not.  How,  then,  can  this  Court  exercise  it 
here,  when  we  are,  by  the  express  language 
of  the  law,  confined  to  appeals  from  final 
decrees?  As  to  the  cases  put  from  local 
jurisdictions,  they  prove  nothing;  be- 
cause, there  it  depends  on  fiction,  and  the 
party's  neglect  to  plead ;  so,  that  the  defect 


of  jurisdiction  does  not  appear  upon  the 
record.  But  here  the  very  question  arises 
from,  and  is  contained  in,  the  record  itself: 
So,  that  the  Court  cannot  avoid  seeing  the 
defect.  I  think  consent  cannot  give  juris- 
diction, or  else  the  parties  may  erect  Courts 
for  themselves,  which  the  law  will  not 
allow.  I  am,  therefore  of  opinion,  that  we 
have  no  jurisdiction;  and  that  the  appeal 
was  premature:  consequently,  the  cause 
must  be  sent  back  to  the  Court  of  Chancery, 
to  be  there  proceeded  in  to  a  final  decree, 
before  any  appeal  can  be  allowed  to  this 
Court.  

Gibson  v.  Fristoe  and  Others. 

[Wednesday,  Nov.  8,  17«7.] 
(1  Am.  Dec.  603.) 

Usury— What  ConstltutM.*— A.  belnsr  indebted  by 
bond  to  B.  in  446/.  Us.  2d.  sterllnff,  on  the  17tb  day  of 
December,  1787,  assigiiA  him  C's  bond  for  780/.  cur- 
rency, at  the  affreed  value  of  S8£/.  8«.  2d.  sterlinff  ; 
and  fifives  a  new  bond,  with  two  snreties,  for  the 
balance  of  106/.  17«.  2d.  sterlinff,  payable  in  March 
foUowiner :  this  is  usury. 

Swne—Verdlct.— In  such  case,  it  Is  sufficient  if  the 
verdict  finds  facts  amountinsr  to  usury,  thouffh 
it  does  not  find  the  corrupt  aflrreement  in  technical 
words. 

Gibson  brought  an  action  of  debt  against 
Fristoe,  R.  Ralls  and'C.  Ralls,  upon  a  bond 
bearing  date  the  11th  day  of  October,  1788, 
and    given    for  payment    of  1491.    12s.    Id. 

*Uf«fy— What  Constitutes.— To  constitute  usury, 
both  parties  must  be  consentiner  tu  the  corrupt 
asreement ;  and  it  must  proceed  from,  and  be  con- 
nected with,  a  treaty  for  the  loan  or  forbearance  of 
money.  SUpwith  v.  Gibson,  4  H.  &  M.  460,  citinff  the 
principal  case  ;  Price  v.  Campbell,  2  Call  110. 

Saioe— 5«ne— Prtnclpal  In  Hazard.— In  contracts  of 
loan,  if  there  is  a  hazard  that  the  creditor  may  re- 
ceive less  than  his  principal,  it  is  no  usury.  For 
this  proposition,  the  principal  case  is  cited  with 
approval  in  State  Bank  v.  Cowan,  8  Lelflrh  248 :  Smith 
V.  Nicholas,  8  Leiffh  860  ;  Steptoe  v.  Harvey,  7  Leisrh 
828 ;  Boulware  v.  Newton,  18  Qratt  719 ;  Brakeley  v. 
Tuttle,  8  W.  Va.  184. 

Same— Same— Silffhtaess  of  Risk.— In  many  cases 
the  courts  have  held  the  contracts  to  be  usurious, 
in  consequence  of  the  sliffhtness  of  the  risk,  thouffh 
the  loans  were  upon  their  face  contracts  of  hazard. 
City  of  LynchburflT  v.  Norvell,  80  Gratt  610,  citinsr 
Reynolds  v.  Clayton,  8  Anderson  R.  15 :  Mason  v. 
Abdy,  8  Salk.  R.  890  :  Gibson  v.  FrMoe,  1  Call  68. 

Same— 5aino— Accommodation  Paper.— An  ordinary 
note  or  bond  may  be  purchased  at  a  greater  dis- 
count than  lesral  interest,  without  imputations  of 
usury,  althouffh  such  bond  or  note  be  sriven  for  ac- 
commodation, the  purchasers  beinsr  ignorant  of  that 
fact  Whltworth  v.  Adams,  6  Rand.  886,  citing  the 
principal  case  ;  Price  v.  Campbell,  2  Call  110 :  Brown 
V.  Brent,  1  H.  A  M.  4  ;  Sklpwith  v.  Gibson,  4  H.  &  M. 
490  ;  Hansbrougrh  v.  Baylor,  2  Munf .  86. 

In  Gibson  v.  Fristoe,  1  CaU78,  it  is  decided  that  an 
agreement  by  which  a  man  secures  to  himself  di- 
rectly or  indirectly  a  higher  premium  than  legal 
interest  for  the  loan  of  money,  is  usury.  The  prin- 
cipal case  is  distinguished  in  Call  v.  Scott,  4  Call  409. 

Same— Formal  Communication— When  Necessary.— 
The  principal  case  is  cited  in  Taylor  v.  Bruce,  Gilm- 
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specie,  payable  on  or  before  the  first  day  of 
March,  1789,  with  lawful  interest  on  the 
same,  from  the  17th  day  of  December,  1787. 
The  defendants  first  put  in  the  plea  of  pay- 
ment ;  which  was  afterwards  withdrawn  by 

consent,    and  thereupon   the  defend- 
63        ants,  *after  taking  oyer  of  the  bond, 

filed  the  following  plea : 
The  said  defendants  say,  that  they  ought 
not  to  be  charged  with  the  said  debt  by 
virtue  of  the  said  writing  obligatory,  be- 
cause, tney  say,  that  on  the  17th  day  of 
December,  in  the   year  of  our   Lord    1787, 

at  the    Parish  of ,  in  the   County 

of  Prince  William,  the  said  defendant, 
John  Fristoe,  was  indebted  to  the  said 
plaintifiF,  by  bond,  in  the  sum  of  four  hun- 
dred and  forty-five  pounds,  eleven  shillings 
and  two  pence,  sterling,  with  interest 
thereon,  from  the  first  day  of  January, 
1786,  and  on  the  said  day  and  year  afore- 
said, at  the  Parish  and  County  aforesaid, 
it  was  corruptly  agreed  between  the  said 
plaintiff  and  the  said  defendant  John  Fris- 
toe,  that  the  said  plaintiff  should  forbear 
and  give  day  for  the  payment  thereof,  until 
the  first  day  of  March,  1789;  and  that  the 
said  defendant  John  Fristoe,  for  the  for- 
bearance and  giving  day  for  payment 
thereof,  for  the  time  aforesaid,  and  in  lieu 
of  the  aforesaid  bond,  should  give  and 
assign  to  the  said  John  Gibson,  a  bond 
given  by  Ann  Brent,  George  Brent  and 
Daniel  Carrol  Brent,  to  the  said  John  Fris- 
toe,  for  six  hundred  pounds  current  money ; 
and  also  sundry  bonds,  given  by  the  said 
Ann  Brent  and  George  Brent,  amounting 
in  the  whole,  with  interest  then  due,  to  the 


84,  for  the  proposition  that  a  formal  communication 
for  a  loan  is  only  necessary  to  be  shown,  when  a 
transaction  has  the  form  of  a  sale  or  the  like,  and 
the  device  is  to  be  detected  by  fthowlng-  the  real 
cause  which  broaarht  the  parties  together. 

Same— Proof  of  Usury— Circumstantial  Bvldenco— 
Indicatloas  of  Usufy.— See  the  principal  case  cited  In 
Smith  V.  Nicholas.  8  Lelerh  860. 

Same— Special  Verdict— Province  of  Court,  of  Jury.— 
In  a  special  verdict,  the  Jury  need  not  find  the  usury. 
They  find  the  facts,  and  the  law  infers  the  usury. 
For  this  proposition  the  principal  case  is  cited  in 
Whitworth  v.  Adams,  6  Rand.  840;  Brummel  v. 
Enders,  18  Qratt  885 ;  Bank  v.  Mandeville,  Fed.  Cas. 
No.  850,  2  Fed.  Cas.,  paflre  610. 

Same— 5ame— Same  — Intention  of  Parties.— Where 
the  facts  are  found  by  a  special  verdict,  agreed  by 
the  parties,  or  admitted  by  a  demurrer,  the  infer- 
ence of  law  as  to  the  Intention  of  the  parties  to  lend 
or  to  sell,  devolves  on  the  court  For  this  proposi- 
tion, the  principal  case  is  cited  with  approval  in 
Whitworth  v.  Adams,  6  Rand.  406 ;  Stribbliuff  v. 
Bank,  5  Rand.  145.  101,  194  :  Brockenbrouffh  v.  Spin- 
dle, 17  Gratt.  48. 

In  Oibson  v.  Fristoe,  1  Call  62,  it  is  decided,  that 
thouffh  the  corrupt  afirreement  be  not  expressed  in 
the  verdict,  yet  if  it  is  apparent  to  the  court  that 
the  matter  is  usury,  it  is  not  necessary  for  the  Jury 
to  show  that  it  was  corruptly  made ;  and  Tremaine 
V.  Roberts,  Cro.  Jac.  506,  is  cited,  where  it  is  said  res 
ip$a  loquitur. 

For  a  full  discussion  of  this  subject,  see  mono- 
graphic note  on  **Usury**  appended  to  Coffman  & 
BrufFy  v.  Miller.  36  Gratt  608. 


further  sum  of  one  hundred  and  eighty - 
seven  pounds,  nineteen  shillings  and  ten 
pence  half -penny ;  and  that  the  said  defend- 
ant should  give  his  bond  to  the  said  John 
Gibson,  for  the  further  sum  of  one  hundred 
and  forty-nine  pounds,  twelve  shilling's 
and  one  penny,  specie,  payable  on  or  be- 
fore the  said  first  day  of  March,  1789:  And 
afterwards,  to  wit,  on  the  said  17th  day  of 
December,  in  the  year  of  our  Lord  1787,  at 
the  Parish  and  County  aforesaid,  the  said 
defendant  John  Fristoe  did  assign  and  make 
over  the  said  several  bonds  above  men- 
tioned unto  the  said  John  Gibson,  and  the 
said  writing  obligatory  in  the  declaration 
mentioned,  was  then  and  there  sealed,  and 
as  the  deed  of  the  said  defendant,  then  and 
there  delivered  by  the  said  defendant  unto 
th6  said  plaintiff,  for  the  forbearance 

64  and  giving  day  for   the   payment  *of 
the    money  due  from   the   said   John 

Fristoe  to  the  said  plaintiff,  on  the  bond 
first  above  mentioned,  until  the  said  first 
day  of  March,  1789;  and  in  lieu  of  the  said 
first  mentioned  bond,  in  performance  and 
fulfilling,  and  according  to  the  form  and 
effect  of  the  said  corrupt  agreement :  Which 
said  several  bonds  so  assigned  by  the  said 
John  Fristoe  to  the  said  plaintiff,  together 
with  the  said  writing  obligatory,  sealed 
and  delivered  by  the  said  defendant  to  the 
said  plaintiff,  do  exceed  the  sum  which  was 
due  and  owing  from  the  said  John  Fristoe, 
unto  the  said  plaintiff  on  the  said  first 
mentioned  bond,  with  interest,  at  the  rate 
of  five  pounds  for  every  hundred  pounds 
per  annum,  until  the  said  first  day  of 
March,  1789.  Whereby,  the  said  writing 
obligatory  in  the  said  declaration  above 
mentioned,  by  force  of  the  Act  of  Assembly 
in  that  case  made  and  provided,  is  become 
void  in  law ;  and  this  they  are  ready  to 
verify;  whereof,  they  pray  judgment,  if 
they  ought  to  be  charged  with  the  said 
debt,  and  if  the  said  plaintiff,  his  action 
thereof  against  them  ought  to  have  or 
maintain,  &c. 

The  replication  was  as  follows :  ^  'and  the 
said  plaintiff  says,  that  he  by  any  thing 
by  the  said  defendants  above  in  pleading 
alleged,  ought  not  to  be  precluded  from  his 
action  aforesaid  thereof  against  the  said 
defendants,  because  he  saith  that  the  said 
defendants,  the  writing  obligatory  afore- 
said in  the  declaration  aforesaid  mentioned, 
to  the  said  plaintiff  did  make,  seal,  and  as 
their  deed  deliver,  for  a  true  and  just  debt 
to  the  said  plaintiff  from  the  said  defend- 
ant John  Fristoe,  without  that,  that  it  was 
corruptly  agreed  between  the  said  plaintiff 
and  the  said  defendant  John  Fristoe,  in 
manner  and  form  as  the  said  defendants 
have  above  in  pleading  alleged,  and  this 
he  is  ready  to  verify :  Wherefore,  he  prays 
judgment  and  the  debt  aforesaid,  together 
with  his  damages  by  reason  of  the  deten- 
tion of  that  debt  to  be  adjudged  him.  Sec.*' 

Nothing  further  was  done  towards  an  is- 
sue;  and    the    jury    found    the    following 
special  verdict: 

65  ***We    of   the  jury   find,    that   the 
defendant  John  Fristoe  was  indebted 

by   bond  to  the  plaintiff  on  the  1st  day  of 
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January,  1786,  in  the  sum  of  4451.  lis.  2d. 
sterling,  payable  in  bills  of  ezchang'e  or 
in  current  money  at  the  current  exchange, 
when  paid,  with  interest  from  that  date. 
That  the  defendant  on  the  17th  day  of 
December,  1787,  by  agreement  between  the 
plaintiff  and  defendant,  did  make  over  and 
assign  to  the  plaintiff  sundry  bonds 
amounting  to  7801.  current  money,  at  the 
value  of  3821.  8s.  2d.  sterling,  and  the  bal- 
ance due  to  the  plaintiff,  being  1061.  17s. 
2d.  sterling,  which  at  the  rate  of  40  per 
cent,  exchange,  amounted  to  1491.  12s.  Id. 
currency,  the  said  defendant  in  pursuance 
of  the  settlement,  signed  by  the  plaintiff 
and  referring  thereto,  in  these  words,  to 
wit :  Mr.  John  Fristoe,  &c.  gave  his  bond 
on  the  11th  of  October,  1788,  with  Rawleigh 
Ralls  and  Charles  Ralls,  his  securities  for 
that  sum,  payable  on  the  1st  day  of  March, 
1789,  and  bearing  interest  from  the  17th  of 
December,  1787 :  which  last-mentioned  bond 
is  the  bond  in  the  declaration  mentioned. 
That  the  amount  of  bonds  assigned  by  the 
defendant  to  the  plain tifif  and  the  bond 
given  by  the  defendant  to  the  plaintiff  as 
before-mentioned,  exceeded  the  original 
debt  and  interest  thereon  due  from  the 
defendant  to  the  plaintiff,  2441.  12s.  7d.  cur- 
rency. That  the  defendant  about  the  time 
of  assigning  the  bonds,  intended  to  remove 
to  Kentucky ;  and  that  the  plaintiff  after- 
wards declared  that  the  defendant  should 
not  have  gone  to  Kentucky,  without  having 
settled  the  debt.  That  the  bonds  so  as- 
signed have  been  fully  paid  up  and  satisfied 
to  the  plaintiff,  together  with  the  interest 
due  to  the  times  of  payment.  That  the  ob- 
ligors in  the  bonds  so  assigned,  were  at  the 
time  of  the  said  assignments,  deemed  of 
sufficient  estate  and  property  to  satisfy 
and  discharge  the  same.  That,  at  the  time 
of  the  writ  being  served  upon  the  defendant 
for  the  before-mentioned  bond  of  1491.  12s. 
Id.  currency,  the  said  defendant  acknowl- 
edged the  debt  to  be  a  just  one.  If, 
66  *upon  the  whole  matter  the  law  be  for 
the  plaintiff,  we  find  for  the  plaintiff 
the  debt  in  the  declaration  mentioned,  and 
one  penny  damages;  if  for  the  defendant, 
then  we  find  for  the  defendant." 

The   exhibit  referred   to  in  the  verdict  is 
in  these  words: 

Mr.  John  Fristoe  to  John  Gibson.  Sterling. 
To  your  bond  payable  the  1st  of 

Jan  uary.l786,for  goods  sold  you  ;^445  11  2 
To  interest  from  1st  January, 

1786,  to  the  17th  December,  1787,       43  14  2 

;f489S4 
1787.  Cr. 

Dec.  17.  By  bonds  of  George 
Brent,  Ann  Brent  and  Dan.  C. 
Brent,  assigned  to  me,  valued 
per  agreement,  £2S2  8  2 

10617  2 
Exchange  at  140  per   cent,   to 
make  cur.  42 14  11 


;f  149  12  1 


The  sum  of  one  hundred  and  forty-nine 
pounds,  twelve  shillings  and  one  penny 
specie,  is  due  by  a  bond  granted  the  11th 
day  of  October,  seventeen  hundred  and 
eighty-eight,  by  John  Fristoe,  Rawleigh 
Ralls  and  Charles  Ralls,  payable  on  or  be- 
fore the  first  day  of  March,  seventeen 
hundred  and  eighty-nine,  with  interest 
from  the  seventeenth  day  of  December, 
seventeen  hundred  and  eighty-seven. 

John  Gibson. 

There  is  amongst  the  papers  filed  in  the 
cause,  the  bond  on  which  the  suit  is 
brought:  and  a  list  of  seven  bonds  given 
by  the  Brents,  amounting  in  the  whole  to 
7801. :  six  of  them  for  301.  each,  the  first  of 
which  was  payable  in  March,  1785;  the 
second  in  March,  1786;  the  third  in  March, 
1787;  the  fourth  in  March,  1788;  the  fifth 
in  March,  1789;  the  sixth  in  March,  1790; 
the    seventh    bond  was   for   6001.    and  was 

likewise  payable  in  March,  1790. 
67  *At  the  foot  of  this  list,  is  the  fol- 

lowing assignment ;  Dumfries,  seven- 
teenth day  of  December,  seventeen  hundred 
and  eighty-seven.  This  day  I  have  as- 
signed unto  John  Gibson,  the  above  seven 
bonds,  amounting  to  seven  hundred  and 
eighty  pounds  current  money,  for  the  sum 
of  three  hundred  and  eighty-two  pounds 
eight  shillings  and  two  pence  sterling,  in 
part  of  a  bond  due  by  me  to  him,  as  wit- 
ness my  hand  and  seal  the  day  and  date 
above  mentioned.  The  above  seven  bonds 
are  all  due,  and  no  part  of  which  is  received 
by  me,  or  any  of  Mr.  John  Ralls,  sen's, 
executors,  or  any  person  for  them. 

John  Fristoe,  (SeaL) 
The  District  Court  gave  judgment  for  the 
defendants ;    and   Gibson    appealed  to  this 
Court. 

Washington,  for  the  appellants. 

The  question  is,  whether  the  facts  stated 
in  the  special  verdict  amount  to  usury?  In 
order  to  constitute  usury,  there  must  be  a 
lending  on  one  side,  and  a  borrowing  on 
the  other.  There  must  be  a  corrupt  agree- 
ment on  one  side  to  take,  and  on  the  other 
to  give,  greater  interest  than  the  law  al- 
lows. If  the  defendant  had  any  relief,  it 
was  in  a  Court  of  Equity ;  where  the  un- 
conscionable gain,  if  any,  might  have  been 
corrected.  That,  however,  is  no  question 
at  present;  but,  the  question  is  merely, 
whether  the  unreasonable  profit,  if  it  be 
so,  was  usury  or  not?  In  all  these  cases, 
the  first  inquiry  is,  if  there  be  a  loan?  I 
admit,  that  if  a  real  loan  is  endeavoured  to 
be  covered  under  any  disguise  whatever,  it 
is  still  usury.  Here  was  no  direct  loan ; 
and  the  question  is,  if  there  was  any  indi- 
rect lending?  If  one  goes  to  borrow,  and 
the  parties  communicate  about  a  loan, 
which  at  length  terminates  in  a  sale  of 
propertTt  at  a  price  greatly  beyond  its 
value,  it  is  usury ;  because,  it  is  merely  a 
scheme  indirectly  to  avoid  the  statute. 
But,  here  was  no  borrowing,,  nor  any  com- 
munication about  a  loan ;  it  was  a  fair  sale 
of  property,  which  the  one  party  might 
make,  and  the  other  purchase.  The  case  is 
no    more   than    this;      Fristoe      says     to 
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68  the  *plaintiff,  I   have   not   money   to 
pay  you,  but,   if  you   will  accept  of 

property  upon  such  terms  as  we  can  agree 
upon,  I  will  discharg-e  the  debt  immedi- 
ately ;  Gibson  consents,  and  got  a  bargain : 
Now,  although  a  Court  of  Chancery  might 
relieve,  if  there  were  any  undue  advantage 
taken,  yet  the  law  cannot ;  because,  there 
was  neither  a  loan  or  a  borrowing ;  without 
which  there  cannot  be  usury.  [Loyd  v. 
Williams,]  3  Wils.  261 ;  [Floyer  v.  Mwards,] 
Cowp.  112.  Which  last  case,  not  only  es- 
tablishes the  general  principle,  but  goes 
further;  for  there  more  than  five  per  cent, 
was  taken,  and  justified  merely  upon  the 
custom.  [Tanfield  v.  Finch,]  Cro.  Eliz. 
27;  [Murray  v.  Harding,]  2  Wm.  Black. 
Rep.  859,  3  Wils.  390,  8.  C.  All  these  cases 
prove  the  definition  of  usury  to  be,  a  cor- 
rupt agreement  for  greater  interest  than  the 
law  allows ;  and  that  there  must  be  a  bor- 
rowing and  a  lending.  So  that  if  one 
meant  a  loan,  and  the  other  not*  there 
would  be  no  usury :  for,  both  minds  must 
concur  in  the  corrupt  intention.  Usury  is 
odious,  and  not  to  be  presumed;  for,  it  oc- 
casions not  only  a  loss,  but  a  penalty. 
Therefore,  it  must  be  expressl3^  proved. 

The  question  then  is,  if  the  facts  in  this 
case  amount  to  usury?  It  is  the  case  of  a 
debtor  not  able  to  pay  his  debt  in  money, 
but  offering  to  discharge  it  in  property,  and 
the  creditor  accepts  the  offer.  I  said  offer- 
ing property,  for  bonds  are  property ;  they 
do  not  in  any  manner  differ  from  other 
property,  but  are  every  day  bought  and  sold 
at  market.  So  that  if  the  plaintiff  had  not 
been  a  creditor,  the  purchase  would  have 
been  clearly  legal ;  and  his  being  a  cred- 
itor, does  not  make  any  difference  at  law. 
If  Fristoe  had  given  stock  at  a  valuation, 
though  the  value  of  that  is  more  easily 
ascertained,  it  would  not  have  been  usury. 
And  where  is  the  difference?  One  is  as 
much  the  subject  of  loan  and  purchase,  as 
the  other.  Nothing  like  a  loan  is  found  in 
this  case,  whatever  might  have  been  the 
opinion  of  the  jury ;  and  I  repeat  it  again, 
that,  without  a  loan,  there  can  be  no  usury. 
At  the  former  argument,  it  was  supposed 
that   the    liability   of    the    assignor 

69  might  affect  the  case ;  but,  I  ^cannot 
see   how.     For,    suppose,    instead    of 

bonds,  Fristoe  had  paid  the  debt  with 
lands,  and  the  title  had  afterwards  been 
evicted,  he  would  have  been  liable  on  his 
warranty,  and  yet  that  would  not  have 
turned  the  transaction  into  usury.  But,  the 
principle  of  that  case  is  precisely  like 
the  other.  The  contrary  argument  goes 
the  length  of  establishing,  that  if  a  debtor, 
not  having  money,  is  willing  to  discharge 
his  debt  in  property,  that  the  creditor  dare 
not  take  it  but  at  the  full  value;  for,  if  he 
takes  it  at  less,  his  conduct  is  corrupt,  and 
he  will  be  condemned  for  usury.  So  that, 
instead  of  the  debtor's  being  able  to  facil- 
itate his  struggles,  he  will  be  obliged  to 
submit  to  a  suit  and  execution.  For,  his 
creditor  cannot,  without  danger  or  loss,  re- 
lieve his  difficulties.  Therefore,  taking  it 
as  a  question  at  law,  there  can  be  no  doubt 
that  it  was  not  usury. 


But,  even  in  Equity,  the  transaction 
could  not  be  impeached.  For  there  was  no 
future  responsibility  on  Fristoe,  because 
the  obligors  were  able  at  the  time  of  the 
assignment,  and  it  is  found  that  they  have 
since  actually  paid  the  money.  In  addition 
to  which,  it  appears  that  the  transaction 
was  in  1787 ;  that  the  largest  of  the  as- 
signed bonds  was  not  due  until  1790;  and 
that  twelve  or  thirteen  shillings  in  the 
pound  was  given  for  it:  Which  was  a  fair 
market  price  and  more. 

Randolph,  contra. 

There  was  a  surplus  for  which  we  were 
entitled  to  a  credit ;  as  the  jury  have  said 
there  was  an  excess.  If  Fristoe  had  given 
the  plaintiff  the  bonds  to  collect,  and  pay 
the  debt,  he  would  have  been  clearly  liable 
for  the  excess;  and  if  there  be  an  assign- 
ment without  more  being  said,  the  assignor 
would  be  entitled  to  the  excess,  as  so  much 
money  received  to  his  use.  For,  the  Court 
will  not  intend  that  the  assignor  would 
relinquish  such  an  interest,  without  com- 
pensation, or  an  express  agreement  to  the 
contrary.  But,  if  there  be  an  excess  com- 
ing to  us,  we  had  a  right  to  insist  upon  it 
as  a  discount.  So  that,  if  the  Court  should 
be  against  us  on  the  point  of  usury, 
70  a  *^deduction  to  the  amount  of  the 
excess  should  be  made  from  the  judg- 
ment. 

But  the  transaction  was  clearly  usurious. 
The  act  of  Assembly  annuls  every  contract 
where  more  than  lawful  interest  is  reserved, 
whether  the  same  be  directly  or  indirectly, 
or  by  any  shift,  and  this  was  plainly  but  a 
shift  to  elude  the  statute.  Usury  is  a  mixt 
question,  both  of  law  and  fact ;  and  it  is 
for  the  Court  to  draw  the  conclusion  from 
the  facts  found  in  the  verdict ;  i.  e.  whether 
the  facts  stated,  amount  to  usury  or  not. 
Roberts  v.  Tremayne,  Cro.  Jac.  508.  Which 
case  expressly  proves,  that  it  is  not  neces  • 
sary  for  the  verdict  to  find,  in  so  many 
words,  that  the  agreement  was  corrupt ;  but 
that  the  Court  may  infer  it  from  the  facts. 
In  our  case,  the  facts  found  amount  to 
usury;  and,  therefore,  no  communication 
of  a  loan  or  other  technical  language,  was 
necessary  to  be  stated.  It  is  said,  that 
usury  is  odious,  and  not  to  be  presumed. 
But  this  is  only  where  the  words  are  equiv- 
ocal; for,  then  a  favorable  interpretation 
will  be  made.  So,  if  there  be  a  mistake, 
or  if  the  contingency  be  doubtful.  But  if 
the  facts  stated  amount  to  complete  usury, 
and  are  not  equivocal,  then  the  transaction 
will  be  considered  as  usurious. 

The  authorities  cited  by  Mr.  Washington, 
only  prove  that  a  loan  is  necessarv :  Which 
I  admit.  But  those  same  books  prove,  that 
it  is  a  loan  whenever  the  money  is  to  be 
certainly  returned  without  any  hazard. 
Here  the  plaintiff  was  certain  of  his  money 
at  all  events ;  and,  therefore,  the  case  falls 
within  the  principle  of  those  cases.  In 
Viliars  v.  Cary,  6  Mod.  303,  it  is  held  that 
if  there  be  a  just  debt  due,  and  a  bond  be 
given  for  it  with  unlawful  interest,  it  is 
usury ;  and    the  same  principle  may  be  col- 
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lected  from  12  Mod.  385.  This  doctrine  is 
our  case  expressly ;  for  here  the  defeadant 
was  indebted,  and  gave  a  new  bond :  The 
case  in  Cowp.  cited  by  Mr.  Washington, 
shews  that  a  shift  will  not  do ;  and  that 
every  case  of  usury  should  stand  upon  its 
own  ground.  Fristoe  got  time  for  payment 
of  the   1061.    17s.    2d.    sterling.     Now 

71  suppose  *A.  owes  B.  a  sum  of  money, 
and  pays  it   to   him ;   who  thereupon 

relends  it  to  A.  with  more  than  lawful  in- 
terest; this  is  usury.  Suppose  then  instead 
of  his  own  bond,  the  party  gives  one  in 
which  he  was  security  by  assignment,  he 
is  not  indeed  liable  in  the  first  instance, 
but  he  is  ultimately  liable,  and  so  is  within 
the  same  principle. 

This  practice  is  calculated  to  afford  a 
cloak  for  usury,  which  may  be  secretly  car- 
ried on  to  a  great  extent  under  pretense  of 
discounts;  and,  therefore,  the  Court  will 
view  it  with  a  jealous  eye.  It  is  said  that 
it  is  like  the  case  of  a  payment  in  lands 
with  warranty,  and  that  such  a  payment 
would  not  be  usury.  But  this  is  the  differ- 
ence, that  the  warranty  in  that  case  only 
obliges  for  the  title,  whereas  the  assignor 
pf  a  bond  warrants  not  only  that  the  bond 
is  due,  but  that  the  obligor  is  able  to  pay ; 
and,  therefore,  is  ultimately  liable  for  the 
money,  if  the  obligor  fails.  Such  a  trans- 
action as  this,  was  expressly  held  to  be 
usury  in  the  case  of  Massa  v.  Dauling,  2 
Stra.  1243;  which  was  the  case  of  an  as- 
signment of  a  note,  and  therefore  is,  in 
principle,  precisely  like  the  case  before  the 
Court. 

The  decision  that  this  is  usury,  will  not 
affect  the  general  question,  whether  one 
may  not  fairly  purchase  bonds  at  a  dis- 
count ;  for,  this  rests  on  particular  grounds : 
here  payment  was  called  for,  threats  used 
that  the  defendant  should  not  remove  till 
he  had  paid  the  debt,  and  an  aid  vantage  at- 
tempted to  be  taken  of  Fristoe;  which 
finally  ends  in  bonds  being  given  for  more 
than  the  debt.  This  was  forcing  the  party 
to  give  more  than  lawful  interest.  As  to 
Fristoe' s  acknowledgment,  that  the  debt 
was  just,  it  does  not  alter  the  case ;  for,  it 
is  only  evidence  of  a  fact,  and  other  facts 
prove  it  was  not  for  a  just  consideration. 

Washington,  in  reply. 

If  the  plea  in  bar  is  over-ruled,  then  the 

defendant    has    admitted,    that    he  has  no 

payments    to    offer,    and    is    consequently 

estopped  to  insist   upon   them    after- 

72  wards.  Payments  *cannot  be  given 
in  evidence  on  the  plea  of  usury ;  be- 
cause they  are  not  in  issue.  If  the  defend- 
ant meant  to  rely  upon  it,  he  should  have 
pleaded  doubly  and  inserted  a  plea  of  pay- 
ment. But,  if  the  plea  of  payment  had 
been  put  in,  the  pretended  discount  could 
not  have  been  insisted  on.  For,  it  is  not 
the  case,  which  Mr.  Randolph  supposes,  of 
bonds  put  into  the  hands  of  the  assignee 
to  collect;  but  the  whole  contents  are  sold 
at  a  certain  agreed  value.  The  agreement 
is  express,  and  does  not  admit  of  any  pre- 
sumption.   The  decision  contended  for,  will 


affect  all  cases  of  the  sale  of  bonds;  and 
will  make  every  purchaser  liable  for  the 
surplus. 

It  is  admitted,  that  to  constitute  usury, 
there  must  be  a  loan ;  but  here  was  none : 
there  was  no  reservation  of  more  than  legal 
interest ;  but  it  was  a  fair  purchase  of  prop- 
erty; in  which,  inadequacy  of  price  will 
not  constitute  usury.  The  case  in  Stra.  is 
so;  and  it  was  left  to  the  jury  in  that 
case,  whether  it  was  a  loan  or  a  sale.  Ac- 
cording to  the  doctrine  contended  for,  if  a 
bill  of  exchange  were  paid  at  less  than 
the  current  exchange,  it  would  be  usury. 
In  short,  the  practice  will  destroy  all  ac- 
commodation between  debtor  and  creditor; 
and  put  an  end  to  payment  in  facilities  al- 
together, however  convenient  to  the  parties. 
Suppose  Fristoe  had  paid  the  whole  debt  in 
bonds  at  this  value,  then,  according  to  the 
doctrine,  Gibson  was  guilty  of  usury,  and 
an  information  would  lie  for  it.  There  is 
a  case  in  Lutw.  101,  which  goes  the  whole 
length  of  deciding  this ;  and  ]>roves  very 
clearly  that  the  present  transaction  was 
not  usurious. 

Randolph.  That  case  turned  on  the 
capacity  to  make  advantage ;  for  the  Judge 
says,  there  is  a  great  difference  between 
loss  and  gain.  But,  when  the  party  who 
takes  up,  can't  make  gain,  it  is  usury,  or 
else  the  quotation  from  Grotius  would  be 
idle.  The  plaintiff,  therefore,  in  order  to 
have  avoided  the  statute,  should  have  shewn 
that  Fristoe  was  to  derive  profit  from  the 
transaction ;  but  the  fact  is,  that  he  sus- 
tained positive  loss.  I  was  misunderstood 
upon  the  subject  of   the  rate  of  bonds.     If 

the  seller  does  not  make  himself  an- 
73        swerable    for    the    money,  *it   is  not 

usury;  but  if  he  does,  it  is.  In  a 
transfer  of  stock,  there  is  no  future  respon- 
sibility, and,  therefore,  no  usury.  So,  if 
the  owner  of  a  bill  of  exchange  delivers  it 
over,  without  endorsement.  But  here,  the 
assignor,  according  to  the  decision  of  this 
Court,  is  expressly  liable;  and,  therefore, 
it  is  usury.  Bonds  in  England  do  not 
pass  by  assignment;  and,  therefore,  no 
argument  can  be  drawn  from  them.  Prom- 
issory notes  there,  are  more  like  bonds  here ; 
but  no  case  is  produced,  to  shew  that  such 
transaction  in  the  case  of  a  note  would  not 
be  usury  there.  Indeed,  the  cases  are  the 
other  way. 

Washington.  The  case  in  Lutw.  proves, 
that  you  may  even  buy  guineas  at  less  than 
value ;  and  why  not  bonds?  It  is  not  ma- 
terial on  which  side  the  profit  was;  for,  in 
usury,  both  are  corrupt. 

ROANE,  Judge.  At  the  first  hearing  of 
this  cause,  I  was  strongly  inclined  to  think 
that  the  bond  in  question  was  usurious, 
even  upon  an  ex  parte  argument,  but  now, 
upon  a  full  discussion,  and  mature  consid- 
eration, T  am  confirmed  in  that  opinion. 
But,  before  I  come  particularly  to  tne  cir- 
cumstances of  the  present  case,  as  arising 
from  the  special  verdict,  I  will  lay  down 
some  principles,  which  appear  to  be 
clearly  warranted  by  law. 
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1st.  If  the  corrupt  agreement  be  not  ex- 
pressed in  the  verdict,  but  it  is  apparent  to 
the  Court  that  the  matter  is  usury,  there  it 
is  not  necessary  for  the  jury  to  shew  that  it 
was  corruptly  made.  Roberts  v.  Tremayne ; 
Cro.  Jac.  508;  for,  in  the  language  of  the 
case,  res  ipsa  loquitur. 

2d.  That,  where  the  intention  of  the  con- 
tract is  to  get  more  than  legal  interest  upon 
the  sum  lent,  it  is  usury ;  unless  the  sum 
itself  be  put  in  risque.  [Jestons  v.  Brooke,] 
Cowp.  797. 

3d.  But,  that  a  slight  contingency  will 
not  take  a  contract  out  of  the  statute,  where 
the  substance  of  the  contract  is  a  borrowing 
and  a  lending.  [Richards  v.  Brown,J 
Cowp.  776. 

4th.  I  hold  it  also  to  be  a  clear  principle, 

that  a  corrupt  forbearance  of   money 

74        then  due,    is   as    *much    within    the 

statute  as  an  original  loan ;  and  that, 

within    the    meaning  of  the   statute,   it  is 

a  loan. 

To  test  the  present  case,  by  the  foregoing 
principles : 

On  the  17th  day  of  December,  1787,  the 
defendant  being  indebted  to  the  plaintiff  by 
bond,  on  demand,  in  4421.  lis.  2d.  sterling, 
with  interest  from  the  first  of  January, 
1786;  by  agreement,  assigned  to  the  plain- 
tiff certain  bonds,  amounting  to  7801.  cur- 
rency, at  the  value  of  3821.  8s.  2d.  sterling, 
and  his  own  bond  for  1491.  12s.  Id.  cur- 
rency, on  account  of  the  said  debt.  Which 
bonds,  the  jury  find,  exceeded  the  original 
debt  and  interest,  by  the  sum  of  2441.  12s. 
7d.  currency ;  on  the  giving  and  assigning 
these  bonds  respectively,  the  plaintiff  lent, 
or  which  is  the  same  thing,  forbore  to  de- 
mand the  money  originally  due  him ;  as  to 
the  sum  for  which  the  bond  in  December 
was  given,  until  the  first  of  March,  1789, 
and  as  to  much  the  greater  part  of  the 
money  due  by  the  bonds  assigned,  until 
periods  of  time  posterior  to  that  of  the 
transaction.  The  bonds  so  assigned,  and 
the  bond  in  December,  are  all  of  them  bonds 
with  sureties;  whereas  the  bond,  in  lieu  of 
which  they  were  given,  was  a  single  bond ; 
and  as  the  jury  find  that  the  obligors  in 
the  bonds  assigned  were,  at  the  time  of  the 
assignment,  deemed  of  sufficient  estate  and 
property  to  discharge  the  same,  I  may  safely* 
affirm  that  the  risque  of  losing  the  present 
money,  as  respects  the  ability  of  the 
obligors,  was  not  increased,  but  rather 
lessened  by  the  transaction  now  in  ques- 
tion. It  is  also  found ;  that  the  defendant, 
about  the  time  of  this  transaction,  intended 
to  remove  to  Kentucky.  Whence  we  may 
reasonably  infer,  that  he  was  under  a  pe- 
culiar situation,  which  placed  him  much 
within  the  power  of  his  creditor. 

Under  the  above  principles,  is  this  trans- 
action usurious  or  not? 

The  money  due,  as  above  stated,  'was, 
by  this  transaction,  forborne  to  be 
demanded;  and,  in  consideration 
75  *thereof,  one  obligation  was  given, 
and  others  assigned,  the  amount  of 
which  exceeded  greatly  the  principal  and 
interest   really  due.     It   is   true,    the  jury 


have  not  found  the  forbearance,  in  so  many 
words;  but,  they  have  found  the  agreement 
and  the  bond,  in  which  the  forbearance  is 
contained,  and  that  is  the  same  thing.  The 
money  due  by  these  obligors  could,  every 
shilling  of  it,  have  been  recovered,  suppos- 
ing the  question  of  usury  out  of  the  case, 
unless  there  had  been  an  insolvency  of  the 
obligors;  and,  in  the  case  at  bar,  that  is 
far  less  probable,  than  in  the  original  bond. 
For,  there  are  sureties  to  the  bond  on  which 
the  suit  is  brought,  whereas  that  was  a 
single  bond,  and  the  obligors,  in  the  bonds 
assigned,  are  found  to  have  been  of  suffi- 
cient ability.  What  then,  upon  the  face  of 
this  transaction,  could  have  induced  the 
defendant  to  have  acceded  to  the  terma  of 
this  unrighteous  accommodation,  but  the 
distress  and  duress  under  which  he  laboured? 

If  it  be  said,  that  on  the  contingency  of 
all  the  obligors  in  the  original  bond  being 
insolvent,  then  Fristoe  could  only  be  made 
responsible  for  the  sum  allowed  as  the  value 
of  the  assigned  bonds,  upon  the  principle 
on  which  this  Court  went  in  the.  case  of 
Mackie's  exr.  v.  Davis,  et  al.  2  Wash.  219, 
which  sum,  with  the  bond  in  discussion,  is 
not  more  than  was  originally  due.  I  answer, 
that  the  event  of  their  being  insolvent, 
under  all  the  circumstances  of  this  case, 
are  too  slight  and  remote  a  contingency  to 
take  the  case  out  of  the  statute,  according 
to  the  spirit  of  the  decisions,  upon  the  sub- 
ject. 

But  we  are  to  consider  the  case,  upon  the 
bond  only,  for,  if  the  agreement  of  the 
creditor  is  to  get  an  illegal  profit  on  money 
lent,  every  bond  given  in  pursuance 
thereof,  is  void. 

In  deciding  this  case,  I  go  entirely  upon 
the  circumstances  of  the  transaction  in 
question,  forming  the  terms,  on  which 
money  was  ,  to  be  lent  or  forborne ;  and, 
therefore,  it  is  entirely  different,  from  a 
case  of  the  sale  of  a  bond,  unconnected 
76  *with  a  loan.  For,  in  my  mind,  every 
circumstance  here,  has  considerable 
weight;  especially  the  ability  of  the  obli- 
gors, the  additional  sureties;  and  the 
defendants  being  about  to  remove  to  Ken- 
tucky. The  decision  of  this  case,  therefore, 
will  not  affect  other  cases,  where  such  cir- 
cumstances are  wanting. 

I  said,  that  the  jury  have  found  what  is 
tantamount  to  finding  a  forbearance  ex- 
pressly ;  that  is  to  say,  they  have  found  an 
agreement  which  shews  a  forbearance ;  and 
bonds  given  in  pursuance  thereof,  payable 
in  future,  for  a  debt  due  by  a  bond  on  de- 
mand :  And  this  being  the  case,  I  may  say, 
in  the  emphatical  terms  of  Lord  Mansfield, 
[in  Lowe  v.  Waller,  2  Doug.  740,]  that  it  is 
impossible  to  wink  so  hard,  as  not  to  see, 
that  a  borrowing  and  loan  of  money  was 
intended. 

But  these  bonds,  it  is  said,  were  sold  for 
their  real  value:  I  answer,  that  in  case  of 
the  solvency  of  the  obligors,  (of  which 
there  was  no  reason  to  doubt  ^om  the  ver- 
dict,) the  plaintiff,  inasmuch  as  bonds  form 
a  certain  measure  of  value,  was  sure  of 
getting  a  sum  exceeding  that  due,  with  in- 
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terest  bj  the  sum  of  2441.  12s.  7d.  currency, 
and  the  present  sum  not  put  in  risque. 

But,  indeed,  putting  bonds  merely  on  the 
footing^  of  chattels ;  I  suppose  that  if,  on 
an  usurious  af^reemeut  for  money,  a  horse 
were  set  off  at  251.,  whereby  to  enhance  the 
balance  of  the  money  borrowed,  beyond 
what  in  justice  it  ought  to  be ;  and  a  bond 
given  for  the  balance  in  pursuance  of  such 
agreement  expressed,  or  which  is  the  same 
thing,  manifestly  inferred  from  the  cir- 
cumstances of  the  transaction  itself,  that 
such  bond  would  not  be  permitted  to  st^tnd ; 
but  would  be  deemed  usurious  and  void. 
For,  where  the  intention  is  to  get  an  illegal 
profit  upon  money  lent  or  forborne,  the 
writ  of  man,  as  said  by  Lord  Mansfield, 
[in  Floyer  v.  Edwards,  1  Cowp.  114,]  cannot 
devise  a  shift  to  evade  the  statute. 

On  every  principle,  therefore,  this  trans- 
action is  usurious,  and  the  judgment  of  the 
District  Court  is  right. 

77  »CARRINGTON.  Judge.    The  case 

carries  several  marks  of  hardship 
along  with  it,  all  tending  to  shew, 
that  the  defendant  was  driven  into  an 
agreement  to  give  more  than  the  law  has 
established,  for  a  little  longer  indulgence 
from  his  creditor.  For,  none  but  a  man 
pressed  by  the  urgency  of  his  affairs,  would 
have  consented  to  such  an  improvident 
bargain,  and  unusual  sacrifice,  as  was 
made  in  the  present  case.  Into  whatever 
shape  thrown,  it  was,  strictly  speaking,  an 
engagement  on  the  part  of  the  plaintiff  to 
receive,  and  of  the  defendant  to  allow 
greater  gain,  than  that  prescribed  by  the 
statute.  In  other  words,  it  was  a  contract 
of  forbearance,  in  consideration  of  more 
than  the  legal  profit;  both  principal  and 
profit  being  so  well  secured,  that  there  was 
not  the  slightest  danger  of  either  being 
lost.  There  cannot  be  a  doubt  but  this  was 
usury ;  and,  therefore,  I  am  for  affirming 
the  judgment. 

LYONS,    Judge.     The  bond    is   good    in 
form,  but  it  is  objected  to,  as   being  given 
for  an  usurious  consideration ;  because,  the 
assigned  bonds  and  this   together  were  for 
more  than  the  original  debt.     In  all  findings 
by  juries,  nothing  is  to    be   presumed ;  for 
facts  and  not  evidence  of    facts,    must    be 
found,  which  was   well    illustrated   at    the 
bar,  by  the  case  of  an  action  of  trover  and 
conversion ;  in  which,  if  the   verdict  omits 
to  find  the  conversion,    it   will   not  be  pre- 
sumed.    In  the   present   case,    the   verdict 
does  not  find  that  the   assigned  bonds  were 
transferred  at  more  than  the  current  value, 
and  if  any  presumption  were  to  be  admitted 
at  all,  it  should  rather  be  in  favor   of   the 
plaintiff :  who  ought  to  be  supposed  to  have 
acted  rightly,  until  the  contrary  is  shewn ; 
especially  as   the  defendant   acknowledged 
afterwards,  that  the  debt   was  just,  and  it 
is  a  rule  that  fraud  or  corruption  ought  not 
to  be   presumed,   neither  does  the  verdict 
state  any  offer  of  further  time   for  the  bal- 
ance on  payment  of  the  bonds ;  and  there- 
fore, all  argument  upon   that  ground  fails. 
So,  that  upon  the  verdict,    it   is  really   no 


more,  than  the  ordinary  case  of  a  sale 

78  of  *bonds,  which  is  not  unlawful,  ac- 
cording  to  the  decision  of  this  Court 

in  the  case  of  Hunter's  ezrs.  v.  Hylton, 
where  the  bonds  were  as  well  secured,  as 
those  in  the  present  instance.  If,  then,  it 
would  not  have  been  wrong  in  other  per- 
sons, to  have  purchased  them  on  those 
terms,  why  should  it  be  in  the  plaintiff, 
when  there  was  no  communication  for  a 
loan  or  forbearance?  I  confess  I  can  see 
no  reason  for  it;  and  therefore,  cannot  say 
that  the  agreement  was  illegal. 

The  intended  removal  to  Kentucky  even 
if  it  had  been  imparted  by  the  defendant 
to  the  plaintiff,  would  not  have  altered  the 
case;  but  if  it  would,  still  the  jury  have 
not  found  that  the  defendant  told  the 
plaintiff  of  his  intention  to  go  thither,  or 
that  there  was  any  conversation  between 
them  concerning  it;  and  therefore,  no  in- 
ference can  be  drawn  from  thence.  The 
verdict  does  not  state,  that  the  defendant 
considered  himself  in  the  plaintiff's  power, 
or  that  he  was  driven  into  any  usurious  en- 
gagement, by  the  terrors  of  his  situation. 
Ought  I  then,  as  Judge  sitting  here  to  decide 
upon  the  facts  presented  to  me  in  the  ver- 
dict, to  presume,  what  the  jury  with  all  the 
evidence  before  them  have  not  thought 
proper  to  infer?  Especially,  when  the 
transaction  bears  another  construction, 
namely,  that  the  defendant  being  about  to 
leave  the  State,  meant  to  do  justice  before 
he  went. 

The  plaintiff's  conduct  appears  to  have 
been  fair  throughout,  not  only  during  the 
transaction  itself,  but  even  after  the  suit 
was  brought;  for,  the  plea  of  payment  was 
withdrawn  by  consent,  which  was  fair  and 
candid,  and  if  presumptions  were  to  be  in- 
dulged, it  would  afford  no  slight  evidence 
of  his  confidence  in  the  purity  of  the  orig- 
inal negociation.  But,  I  repeat  it  again, 
that  presumptions  ought  not  to  be  admitted 
at  all. 

The  jury  might  have  found,    if   the  evi- 
dence   would    have    supported    them   in  it, 
that  the  defendant  was  forced  into  the  set- 
tlement, that  there  was  an   intention 

79  on  the  part  of  the  plaintiff  to  *make 
illegal    gain,    and   that  the  bond  was 

given  in  consideration  of  forbearance ;  but 
they  having  omitted  to  find  these  facts,  I 
with  less  information  of  the  transaction 
than  they  possessed,  am  not  at  liberty  to 
infer  them.  The  defendant  surely,  cannot 
expect  me  to  be  satisfied  with  less  evidence, 
than  would  convince  the  jury. 

It  was  said  though,  that  the  jury  was  not 
bound  to  find  in  words,  that  the  agreement 
was  corrupt  or  usurious.  Be  it  so ;  but  then 
they  must  find  something  equivalent  to  it. 
In  the  present  case,  the3'  have  not  found 
any  circumstance  constituting  a  corrupt  or 
illegal  bargain ;  and  yet  I  am  called  on  to 
pronounce  the  transaction  usurious,  when 
not  a  single  ingredient  constituting  usury, 
is  contained  in  the  verdict.  For,  the  jury 
have  not  found,  either  that  the  defendant 
asked,  or  that  the  plan  tiff  offered  a  for- 
bearance ;  they  have  not  stated  any  corrupt 
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motive,  or  design  to  make  illegal  profit 
from  the  'distressed  situation  of  the  defend- 
ant ;  they  have  not  said  that  the  bonds  were 
settled  at  less  than  the  market  value,  or 
that  the  defendant  was  driveb  into  the 
agreement  by  the  exigency  of  his  affairs, 
or  the  extortion  of  the  plaintiff.  But, 
without  something  of  this  kind,  surely 
there  can  be  no  usury.  Although  goods 
sold  for  more  than  the  value,  or  property 
settled  at  less,  may  be  usury  according  to 
the  circumstances,  yet  those  circumstances 
must  be  found.  In  the  case  of  the  goods, 
a  prior  communication  for  a  loan,  or  some- 
thing amounting  to  it  must  be  stated;  and 
in  the  case  of  the  property,  the  actual  value 
should  be  found,  with  the  forbearance  and 
other  circumstances  tending  to  shew,  that 
it  was  settled  at  less,  with  an  usurious  in- 
tention. Bonds  actually  due  do  not  sell  for 
the  nominal  amount ;  and  much  less  those 
upon  time:  They  fluctuate  in  value  like 
corn,  wheat,  or  any  other  article.  So,  that 
the  purchase  of  them,  for  less  than  they 
express  upon  the  face,  may  be  perfectly 
innocent.  I  cannot,  therefore,  in  the 
present  case  decide,  that  a  transaction,  un- 
accompanied with  any  unfair  practice 
80  *is  void;  merely  because  the  defend- 
ant has  voluntarily  made  an  improv- 
ident bargain,  which  has  eventually  proved 
beneficial  to  the  plaintiff,  whose  conduct 
has  not  been  impeached. 

That  the  bonds  were  warranted  to  be  due, 
don*t  alter  the  case;  for,  all  sales  are  war- 
ranted; and  perhaps  the  plaintiff  could  not 
have  recovered  of  the  defendant  more  than 
the  value  paid,  in  case  there  had  been  an 
insolvency. 

Upon  the  whole,  the  least  that  could  have 
been  required,  would  be,  that  the  verdict 
should  have  stated  that  the  assigned  bonds 
were  rated  below  the  market  value;  and 
that  in  consideration  thereof,  the  bond  on 
which  the  suit  is  brought,  was  given  for 
forbearance  of  the  balance;  the  most, 
therefore,  that  could  be  done  for  the  de- 
fendant, would  be  to  award  a  new  trial  in 
order  to  have  the  defects  supplied.  But  I 
am  for  reversing  the  judgment. 

PEJNDLETON,  President.  I  do  not  con- 
sider the  verdict  in  the  present  case  as  un- 
certain, or  unobjectionable  as  finding 
evidence  instead  of  facts.  The  jury  refer 
to  the  evidence  indeed,  but  that  is  sur- 
plusage, since  they  And  the  facts,  which 
are  proved  by  that  evidence.  Usury  is  a 
question  of  law,  and  the  jury  find  in  a  clear 
and  sensible  manner,  all  the  facts  necesr 
sary  to  decide  it. 

Mr.  Randolph *s  first  point  may  be  thrown 
out  of  the  question,  since  if  there  was  no 
usury,  the  bargain  was  to  stand;  and  the 
bonds  assigned  at  the  value  agreed  on  of 
3821.  8s.  2d.  sterling,  leaves  no  excess  to  be 
set-off  against  the  bond  on  which  the  suit 
was  brought.  The  supposed  threat  of  the 
plaintiff  not  appearing  to  have  been  used 
at  the  agreement,  if  it  was  of  any  conse- 
quence, may  also  be  laid  aside,  or  balanced 
by  the  other,    finding    that    the   defendant  I 


acknowledged  the  debt   to  be   just,    when 
the  writ  was  served ;  which    is  equally  un- 
important, since  he  could  no  more  sanctify 
the  corrupt  agreement,   if  it  was  one, 

81  by    that   acknowledgment,  *than    he 
could   by  his  original  assent  in  mak- 
ing it. 

I  proceed,  therefore,  to  the  principal 
point. 

The  legal  principles  on  which  questions  of 
usury  are  to  be  decided,  appear  to  me  to  be 
well  settled. 

An  agreement  by  which  a  man  secures 
to  himself,  directly  or  indirectly,  a  higher 
premium  than  legal  interest  for  the  loan  of 
money,  or  the  forbearance  of  a  debt  due 
(for,  in  reason  and  precedent,  they  stand 
on  the  same  ground, )  is  usury.  But  if  the 
principal,  or  any  considerable  part,  be  put 
in  risque,  it  is  not  usury ;  l^ecause,  the  ex- 
cess in  the  premium,  is  a  consideration  for 
that  risque.  So,  if  it  be  a  mere  sale  of  prop- 
erty (and  bonds  are  as  much  property  in  this 
respect  as  any  thing  else,)  although  at  an 
under  value,  it  is  not  usury ;  because,  price 
is  a  thing  unfixed,  and  depends  upon  the 
convenience  of  the  parties  contracting. 

But,  if  the  bargain  proceeds  from,  and 
is  connected  with  a  treaty  for  the  loan  or 
forbearance  of  money,  it  is  usury ;  because, 
the  vendor  is  supposed  to  have  submitted 
to  a  disadvantageous  price,  under  the  in- 
fluence of  that  necessity,  which  the  statute 
meant  to  protect  him  against. 

How  do  these  principles  apply  to  the 
present  case  on  the  special  verdict? 

The  jury  And  that,  on  the  bonds  assigned, 
and  the  bond  in  suit,  the  plaintiff  received 
2441.  8s.  7d.  more  than  the  principal  and 
interest,  due  on  the  bond,  they  were  meant 
to  discharge ;  and  that  no  part  of  the  prin- 
cipal was  put  in  risque  under  the  agree- 
ment, since  they  find  that  the  obligors  were 
deemed  solvent  at  the  time,  and  proved  so 
in  event.  The  plaintiff's  security  was  bet- 
tered too  by  the  liability  of  the  debtors  in 
the  bonds  assigned,  and  the  sureties  to  his 
new  bond,  instead  of  the  defendant,  being 
alone  answerable  on  the  old  bond;  and  he 
still  remained  liable  for  the  whole:  So  that 
there  was  no  risque. 

82  *Then,  was  this  a  mere  independent 
sale  of  the  bonds,  or  connected    with 

a  proceeding,  from  a  treaty  for  payment  of 
part  of  a  deist  due,  and  forbearance  of  the 
residue?  It  is  apparently  the  latter;  and, 
therefore,  it  differs  from  the  case  of  Hylton 
V.  Hunter's  ex'rs.  which  was  a  mere  bargain 
for  sale  of  bonds ;  and  there  was  no  prior 
treaty  for  borrowing  or  forbearance. 

For,  what  brought  the  parties  together 
in  the  present  case?  It  was  not  to  treat  of 
the  sale  and  purchase  of  bonds,  but  of  the 
debt  existing  between  them.  The  bonds 
are  offered  as  payment,  and  the  plaintiff 
in  his  acceptance  of  them,  imposes  on  the 
defendant  terms,  which  secure  to  himself  a 
profit  beyond  legal  interest:  and  on  these 
terms,  as  they  make  but  a  partial  payment, 
he  will  give  a  further  day  for  the  balance; 
provided,  the  defendant  will,  to  his  own 
obligation,  add  other  security  for  it.     These 
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terms  are  accepted,  and  the  bond  in  suit 
given  in  consequence. 

Under  this  view  of  the  case,  nothing 
can  be  more  apparent  to  me,  than  that  this 
agreement  was  entered  into  by  the  defend- 
ant, in  order  to  procure  forbearance  of  part 
of  a  debt  due,  and  to  avoid  a  suit  for  the 
whole,  and  that  it  was  not  an  independent 
sale.  Which,  if  it  had  been,  I  should  have 
adjudged  it  the  proper  business  of  a  (3ourt 
of  Kquity  to  enquire  into  its  fairness  or 
iniquity,  and  that  it  was  not  usury. 

I  concur  in  aflBrming  the  judgment;  and 
am  authorized  by  the  absent  Judge  to  say, 
that  He  also  concurred. 
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[Monday,  November  13, 17V7.] 

(1  Am.  Dec  509.) 

Verdict— What  WUl   Be   Preeumed  after— Jeofails.* - 

Notliinff  win  be  presumed  after  verdict,  but  what 
must  bave  been  necessarily  proved  from  the  mat^ 
ter  stated  in  tbe  declaration,  and  therefore,  the 
total  want  of  an  averment  of  a  fact,  which  con- 
stitntes  the  fflst  of  the  action,  will  not  be  cured 
after  verdict  by  our  act  of  Jeofails. 

The  declaration  in  this  case,  was  as  fol- 
lows: * 'Alexander  Vass  complains  of  Rich- 
ard Chichester  in  custody,  &c.  for  this  to 
wit,  that  whereas  on  the  12th  day  of  April, 
in  the  year  1789,  at  the  Parish  of  Friero, 
in  the  County  aforesaid,  the  said  Richard 
Chichester  the  defendant,  well  knowing  the 


•statute  of  Jeofails— DIatinction  between  Neceaeary 
Facta  BelBff  Not  SUted  at  All,  and  Belni:  Imperfectly 
5tated.— A  verdict  operates,  under  the  act  of  Jeo- 
fails, only  where  the  case  is  defectively  stated  in 
the  declaration,  and  not  where  no  case  or  title  is 
made.  It  cures  on  the  groand  th at  proof  is  presumed 
to  have  been  ffiven  at  the  trial,  without  which  the 
jary  could  not  have  found  the  verdict  in  question; 
bat  it  does  not  cure  in  cases  in  which  no  such  pre- 
samptlon  can  be  made.  The  court  presumes  proof 
to  have  been  given  as  to  facts  imperfectly  laid,  bnt 
not  as  to  facts  not  laid:  it  only  presumes  such  proof 
to  have  been  ffiven  as  is  called  for  by  the  averment 
in  the  declaration.  For  this  proposition  the  prin- 
cipal case  is  cited  with  approval  in  Lauflrhlin  v. 
Flood.  3  Munf.  273;  Fulffham  v.  Lisrhtfoot.  1  Call 
256:  Horrel  v.  M' Alexander,  8  Rand.  101;  Taylor  v. 
Stewart.  S  Call  528:  Com.  v.  Peas,  2  Gratt.  640;  Jjong 
T.  Campbell,  37  W.  Va.  071.  17  S.  E.  Rep.  199. 

Saoie— Olat  of  Action.— For  If  the  gist  of  the  action 
is  not  laid,  a  verdict  will  not  cure  the  defect  For 
this  proposition  the  principal  case  Is  cited  approv- 
ingly in  Young  v.  Qregorie.  S  Call  454;  Moore  v. 
Dawney,  S  Hen.  A  M.  184:  Lauffhlin  v.  Flood,  8  Munf. 
SSI.  -283,  opinion  of  Roanb,  J. ;  Faulcon  v.  Harriss,  2 
Ben.  &  M.  564:  Kerr  v.  Dixon,  2  Call  383;  Syme  v. 
Griffin,  4  Hen.  A  M.  280;  Ballard  v.  Leavell.  5  Call 
5»:  Cabell  v.  Hardwlck.  1  Call  356;  B.  ft  O.  R.  R. 
Co.  ▼.  Gettle,  3  W.  Va.  384;  Spiker  v.  Bohrer.  37  W. 
Va.  288, 16  S.  £.  Rep.  977.  On  this  point  the  principal 
case  is  dlsting-nlshed  in  Austin  v.  Richardson,  8  Call 
306;  Langhlin  v.  Flood,  8  Munf.  268,  259. 

Chichester  v.  Vass,  1  Munf.  96,  is  the  sequel  to  the 
principal  case.  See  generally,  monographic  note  on 
"Amendments'*  appended  to  Snead  v.  Coleman,  7 
Gratt  300. 


affections  and  love  of  the   said  Alexander 
Vass    were    fixed    on    a    certain    Millisent 
Chichester,  daughter  of  him  the  defendant, 
and  well  knowing   that   the   afi'ections  and 
love  of  his  said  daughter  were   fixed    upon 
the   said    plaintiff,    so    that   they  the  said 
plaintiff  and  the   said   Millisent    were   de- 
sirous of  entering-    into   the   holy   state    of 
lawful  matrimony,  and  the  said  defendant 
well  knowing  that  before  that  time,  to  wit, 
the  tenth  day  of  April,  in   the  year   afore- 
said, at  the  Parish  and   County    aforesaid, 
the  plaintiff  had  solicited   his   approbation 
and  consent  concerning   the  said  intermar- 
riage, and  well  knowing  that  the  pecuniary 
circumstances  of  the   plaintiff  and  his  said 
daughter  Millisent,  would   render  it  neces- 
sary for  their  comfort  and   well   being,    to 
be  assisted  by  him  the  said   defendant,    at 
that  time,  and  yet  a  wealthy  man,  by  some 
portion  or  part  of  his   wealth,    if  the  said 
intended  marriage  should   be   carried    into 
effect,  he,  the  said  defendant,   on   the  said 
12th  day  of  April,  in  the  year  1789,    at  the 
Parish  and  County   aforesaid,   did  consent 
that   the    said    intermarriage    might    take 
place,    and    furthering   and  promoting  the 
same,  did  promise  to  the    plaintiff  in  order 
that  the  plaintiff  might   be   induced   to  in- 
termarry with  his  said  daughter  Millisent, 
that  he,  the  said  defendant,  would  do  equal 
justice  to  all  his  daughters,  as  it  should  be 
convenient  to  him,    thereby  meaning    that 
the  state,  and  provision   and   advancement 
to  be   made    and    distributed   by  him 
84        among    them    should    be   *equal,    so 
that  one  should  not  be  better  advanced 
or  provided  for  from  time  to  time  than  an- 
other; and  the  said  Alexander  Vass  in  fact 
saith,  that  relying  upon    the   consent    and 
promise   aforesaid   of   the   said  defendant, 
and  in  consideration  thereof,  he,  the  plain- 
tiff, afterwards,    viz:  on    the    15th    day   of 
October,    in    the    year    aforesaid,    at    the 
Parish  and  County  aforesaid,   did  lawfully 
intermarry  with  the  said  Millisent,  whereof 
the    said   defendant,    on    the  day  and  year 
last  mentioned,  at   the  Parish   and  County 
aforesaid,  had  notice.     And  whereas  after- 
wards,   to  wit:    on   the    said    12th    day    of 
April,  in  the  year  aforesaid,  at  the   Parish 
and    County     aforesaid,    it    was    mutually 
agreed    between    the  said   Alexander   Vass 
and  Richard  Chichester,    that    he   the  said 
Alexander    Vass   should    marry    Millisent, 
the    daughter   of    him     the     said    Richard 
Chichester,  the  defendant,  and    that  he  the 
said    Richard    Chichester,    would   do  equal 
justice  to  all  his  daughters  as    fast   as    his 
conveniences  would  permit  him,  in  consid- 
eration that  the   said   Alexander  Vass  per- 
formed   the     agreement     aforesaid    in    all 
things  on  his  part  to  be  performed,  he,  the 
said  defendant,  then   and  there  undertook, 
and  faithfully  promised  to  do   and  perform 
the  agreement  aforesaid    in    all    things    on 
his    part    to    be    performed,    and   the    said 
plaintiff  in  fact  saith,  that   he  did  perform 
all  things  in  the  said  agreement  on  his  part 
to  be  performed,  whereof  the  said  defendant 
afterwards,  viz:  on  the   15th   day   of  Octo- 
ber, in  the  year   aforesaid,    at    the    Parish 
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and  County  aforesaid,  had  notice.  Never- 
theless, the  said  defendant  not  reg'arding 
his  several  promises  and  undertakings 
aforesaid,  but  contriving  to  defraud  and 
injure  the  plaintiff  in  these  particulars, 
hath  not  kept  or  performed  either  of  his 
undertakings  and  promises  aforesaid,  but 
hath  altogether  broken  them  and  each  of 
them,  and  though   often  requested,  to  wit : 

on  the day  of ,  in  the  year ,at  the 

Parish  and  County    aforesaid,    to   perform 

them  and  each  of  them,    hath    refused    and 

still  doth  refuse  to  perform  them  and 

85  each  of  them,  wherefore  the^plaintiff 
says  he  is  damaged   to   the   value  of 

2,0001.  and  therefore  brings  suit,  &c." 

The  defendant  pleaded  non  assumpsit, 
and  the  plaintiff  took  issue.  The  jury 
found  a  verdict  for  the  plaintiff  for  5001. 
damages. 

There  was  a  bill  of  exceptions  to  the 
Court's  opinion,  which  set  out  a  letter  from 
the  defendant  to  the  plaintiff,  dated  the 
12th  of  April,  1789,  which  acknowledges  the 
receipt  of  one  from  the  plaintiff,  and  con- 
sents to  the  marriage :  Adding,  after  some 
observations  upon  competency  and  con- 
tented minds,  **my  circumstances  are 
such,  that  my  daughters  cannot  expect 
large  fortunes,  but  I  shall  endeavor  to  do 
them  equal  justice  as  fast  as  it's  in  my 
power  with  convenience." 

The  bill  of  exceptions  also  set  out  another 
letter  from  the  defendant  to  Col.  Gordon, 
dated  the  24th  of  February,  1790 ;  in  which, 
after  stating  his  own  and  the  plaintiff 
Doctor  Vass's  opinion,  that  the  neighbor- 
hood of  Lancaster  Courthouse  would  be  a 
good  situation  for  a  Physician,  he  asks 
Col.  Gordon's  opinion  about  it,  and  if  a 
small  tract  of  two  or  three  hundred  acres 
of  tolerable  land,  with  a  house,  could  be 
bought  there  on  reasonable  terms,  as  he 
does  not  know  how  it  would  suit  the  Doctor 
to  build;  and  that  it  appeared  to  him,  that 
a  plantation,  with  a  house,  ready  for  their 
immediate  possession,  would  answer  best, 
he  adds,  *^  my  engagements  (previous  to  this 
plan)  for  a  tract  of  land  adjoining  me,  and 
late  advancement  to  Mr.  Hath  ways  for 
their  lands,  for  my  daughter  Lee,  renders  it 
out  of  my  power  to  make  immediate  pay- 
ment, for  the  lands  above  mentioned  to  be 
bought.  I  expect  about  fifty  pounds  could 
be  paid  in  May  next,  which  would  probably 
be  as  soon  as  a  title  could  be  made,  and 
the  balance  at  two  annual  payments  after. 
If  it  would  be  any  material  advantage  in 
the  purchase,  perhaps  the  whole  bal- 
ance may  be  advanced  in  May  or  June, 
1791." 

86  *There  was  a  N.  J3.,  not  to  confirm 
the   contract    before    the  defendant's 

approbation  was  had;  and  another,  that  if 
a  plantation  of  400  acres  should  offer,  it 
might  make  no  odds,  provided  the  terms 
were  suitable. 

The  bill  of  exceptions  prayed  a  non-suit, 
or  that  the  Court  would  direct  the  jury, 
that  the  evidence  did  not  support  the  decla- 
ration, or  else  to  declare  their  opinion  to 
the  jury,  whether  the  promise  contained  in 


the  letters  was  not  void  for  the  uncertainty 
of  it;  but  the  Court  gave  it  as  their  opin- 
ion, that  it  was  not  void  for  the  uncertainty^ 
but  might  be  rendered  sufficiently  certain 
by  averment,  and  refused  to  non-suit  the 
plaintiff. 

The  reasons  in  arrest  of  judgment  as- 
signed by  the  defendant,  as  stated  in  the 
record,  were,  1st.  Because  the  promise  laid 
in  the  declaration  is  uncertain.  2d.  Be- 
cause the  declaration  is  insufficient  and  in- 
formal. 

The  following  papers  were  inserted  in  the 
record,  but  not  made  part  thereof,  by  any 
order  of  the  Court,  or  in  any  other  judicial 
manner: 

1.  A  letter,  dated  the  2d  pf  February,  1788, 
from  the  defendant  to  Mr.  Hooe,  the  father 
of  a  gentleman  who  had  married  another 
of  his  daughters:  which  letter  stated,  that 
the  defendant  had  agreed  to  give  this 
daughter,  Hooe,  5001.  Virginia  currency, 
as  soon  as  he  could  raise  it  with  con- 
venience out  of  his  estate ;  and  at  his  death , 
that  he  would  make  her  proportion  equal 
to  that  of  his  other  daughters. 

2.  A  letter  from  the  plaintiff  to  the  de- 
fendant, dated  the  10th  of  ,  1789;  in 
which,  he  asks  his  consent  to  marry  his 
daughter. 

3.  A  letter,  dated  the  5th  of  Jan  nary » 
1790,  from  the  defendant  to  the  plaintiff, 
in  which  he  says,  there  is  nothing  in  his 
power  to  do,  without  distressing  himself, 
which  he  will  not  do,  to  assist  the  plaintiff 
in  settling  himself  to  his  satisfaction ;  that, 
if  a    plantation    in    the   upper   part  of  the 

country  would  be  more  agreeable  to 
87        the    plaintiff    than    a  settlement  *in 

town,  perhaps  he  could  get  off  a  con- 
tract with  one  Stewart  for  a  tract  of  land 
in  Shenandoah ;  that  at  the  time  he  con- 
tracted with  Stewart,  he  did  not  know  that 
any  of  his  own  family  would  like  that  part 
of  the  world  for  a  settlement,  and  that  this 
was  his  reason  for  attempting  to  sell  it ;  that 
if  the  plaintiff  liked  Colchester  or  Dumfries 
better,  the  defendant  would  endeavor  to 
procure  a  lot,  or  would  do  any  thing  in  his 
power  in  any  place  which  the  plaintiff 
might  think  most  agreeable. 

4.  Certificate  from  the  Clerk  of  Fairfax 
County  of  a  lease  from  the  defendant  to 
Hancock  Lee,  who  married  another  of  the 
defendant's  daughters  for  1241  acres  of 
land,  being  receded. 

5.  The  deposition  of  a  Mrs.  Johnston, 
concerning  some  conversations  between 
her  husband  and  the  plaintiff,  relative  to 
the  plaintiff's  addressing  Millisent  Chi- 
chester; and,  also,  some  declarations  of 
Mrs.  Chichester  in  the  presence  of  the 
plaintiff,  prior  to  his  paying  his  addresses 
to  the  young  lady,  that  she  approved  of 
settling  daughters'  fortunes  on  themselves, 
and  would  persuade  Mr.  Chichester  to  do  so. 

The  District  Court  of  Dumfries  gave 
judgment  for  the  plaintiff  according  to  the 
verdict  aforesaid ;  and  from  that  judgment, 
Chichester  appealed  to  this  Court. 

Washington,  for  the  appellant,  made  three 
points: 
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1.  That  the  plaintiff  in  the  action  could 
not  recoyer  on  such  a  contract,  as  was 
stated  by  him.  For,  where  a  man  promises 
to  pay  a  sum  of  money  when  it  is  convenient 
for  him  to  do  it,  if  there  he  no  prior  duty, 
the  promise  is  too  uncertain  to  maintain 
an  action :  Because,  if  I  promise  to  pay 
money  in  such  a  case  when  it  is  convenient, 
I  reserve  to  myself  the  right  of  judging  at 
what  time  it  will  be  convenient,  or  whether 
it  will  be  so  at  all.  But,  if  such  a  right 
be  reserved,  then  the  promise  is  too  uncer- 
tain to  ground  an  action  on ;  for,  the 

88  payee  ^cannot  make  it  certain,  with- 
out taking   away   the  reservation   or 

right  of  judging  from  the  payer,  or  person 
making  the  promise.  Because,  the  plain- 
tiff must  make  his  declaration  certain  by 
averment,  which  he  must  prove ;  and  that 
takes  away  the  power  of  judging  from  the 
other  side,  and  vests  it  in  the  jury  contrary 
to  the  principle.  In  this  case,  Chichester 
said  in  effect,  I  can*t  do  any  thing  in  cer- 
tain, but  what  I  do  for  the  rest  of  my 
daughters,  I  will  do  for  this,  when  conven- 
ient: I  will  not  be  coerced,  however,  but 
will  reserve  to  myself  the  power  of  judging 
of  that  convenience.  All  that  he  promised 
was,  if  he  gave  any  thing  to  the  others,  he 
would  do  the  like  for  this  daughter ;  but,  if 
he  gave  nothing  to  the  rest,  this  one  had 
no  right  to  complain.  If  a  man  owing  a 
debt,  promises  to  pay  it  in  convenient  time, 
there  the  promise  relates  to  the  time,  and 
not  the  payment;  and,  consequently,  the 
jury  may  judge  of  the  time.  But,  when  the 
promise  goes  to  the  payment,  it  is  other- 
wise. In  the  one  case,  the  convenience' 
relates  to  the  time ;  in  the  other,  to  the  pay- 
ment. If  I  owe  a  debt,  and  promise  to  pay 
when  convenient,  I  shall  not  be  allowed  to 
judge  of  the  convenience  in  this  case.  So 
if  I  have  work  done,  or  take  up  goods ;  but, 
in  those  cases,  the  law  creates  the  assump- 
sit on  doing  of  the  work  or  taking  up  the 
goods,  independent  of  the  particular  prom- 
ise. The  rule  which  says,  that  is  certain 
which  can  be  rendered  so,  means,  when  the 
promise  can  be  referred  to  some  standard  in 
the  agreement  itself.  As  if  I  promise  to 
pay,  when  I  receive  such  a  debt,  there  the 
reception  forms  a  standard,  which  ascer- 
tains the  period  when  the  promise  is  to  be 
l>erformed.  So,  if  in  this  case  Chichester 
had  promised  to  pay  so  much,  whenever  he 
gave  either  of  his  other  daughters  any 
thing,  then  the  gift  to  either,  would  be  a 
standard  from  whence  the  obligation  to  pay 
would  be  deduced.  In  short,  whenever  the 
parties  agree  upon  a  standard,  it  is  obliga- 
tory: but,  otherwise,  where  there  is  no 
standard,  and  all  is  indefinite  and  incapable 
of  being  reduced  to  certainty,  without  vio- 
lating the  rights  of  the  one  or  the  other 
party. 

89  *2.  If  the  promise  stated  was  effec- 
tual, yet  the  declaration  has  not  stated 

it  with  precision,  but  wants  a  sufficient 
averment  to  render  the  promise  certain, 
and  to  shew  the  plaintiff's  title.  It  is  a 
rule  in  pleading,  that  a  plaintiff  must  al- 
ways state  a  title  to  recover,  or  else  he  can  i 


have  no  judgment.  S  Bac.  Abr.  [332]  [337] 
[Gwil.  ed.]  In  this  case,  three  things  were 
necessary;  1.  A  promise;  2.  Proof  that 
Chichester  had  given  portions  to  his  other 
daughters;  3.  That  it  was  convenient  for 
him  to  advance  to  this  daughter :  All  of 
which  were  necessary  to  be  proved,  in  order 
to  entitle  the  plaintiff  to  a  judgment.  For, 
it  was  necessary  to  state  them,  and  where- 
ever  the  plaintiff  states  a  special  agree- 
ment, he  must  prove  it.  The  plaintiff  then 
does  not  shew  a  title ;  he  states  the  assump- 
sit and  marriage,  but  he  does  not  state  the 
other  parts  of  the  agreement ;  which  were 
in  the  nature  of  a  condition  precedent.  If 
I  promise  to  pay  a  man  a  sum  of  money 
when  he  does  a  certain  thing,  to  entitle 
him  to  an  action,  he  must  shew  that  he  has 
performed  it;  for,  the  performance  is  his 
title  to  recover.  This  case  is  the  same  in 
principle;  because,  Chichester  was  not 
bound  to  give  any  thing  to  the  plaintiff, 
until  he  had  given  something  to  the  others : 
and,  therefore,  such  gift  to  the  others 
should  have  been  allege  *. 

3.  Whether  the  verdict  cures  this  want  of 
averment?  The  distinction  is,  between  a 
declaration  which  states  a  defective  title, 
and  a  declaration  which  states  a  good  title 
defectively.  A  verdict  will  cure  the  last, 
but  not  the  first ;  and  the  reason  is,  that  in 
the  case  of  a  defective  statement  of  title, 
the  Court,  after  verdict,  presumes  every 
thing  necessary  to  perfect  the  title  to  have 
been  incidentally  proved  upon  the  trial; 
but,  in  the  case  of  a  defective  title,  however 
proved,  it  is  a  defective  title  still,  and  does 
not  involve  a  right.  The  distinction  ap- 
plies to  this  case ;  for,  the  title  stated  is  a 
defective  title;  because,  the  performance 
was  to  be  on  the  happening  of  a  certain 
event,  and  that  happening  was  as  necessary 
a  part  of  his  title  as  the  promise  itself. 
But,  here  the  plaintiff  has  not  shewn 
90  that  the  event  *has  happened ;  there- 
fore, it  does  not  appear  that  his  title 
has  accrued :  So  that  the  title  sued  upon, 
is  plainly  defective.  If  I  promise  to  pay  a 
sum  of  moTiey  on  the  termination  of  a  cer- 
tain dispute,  or  a  man's  going  to  a  certain 
place,  the  plaintiff  must  shew,  that  the 
event  has  happened,  before  he  can  maintain 
an  action.  In  this  case,  then,  the  merely 
stating  the  promise,  without  shewing  the 
other  matters  necessary  to  constitute  the 
plaintiff's  right  to  recover,  is  no  defect  of 
setting  forth  the  title,  but  a  detect  of  title 
itself.  A  general  demurrer  to  this  declara- 
tion might  have  been  sustained ;  and  if  so, 
clearly  a  verdict  will  not  cure.  As  to  things 
to  be  intended  after  verdict,  the  rule  is,  that 
nothing  is  to  be  presumed  but  what  is 
stated,  or  essentially  grows  out  of  the 
pleadings.  If  the  plaintiff  had  attempted 
to  set  out  a  good  title  with  the  happening  of 
the  events,  and  had  set  them  out  defectively, 
then  it  would  have  been  presumed,  that  the 
whole  matter  was  incidentally  proved  upon 
the  trial ;  but,  here  was  no  attempt  to  set 
out  a  good  title,  and  to  state  the  necessary 
facts;  therefore,  the  presumption  cannot 
take  place ;  because,  evidence  of  those  facts 
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would  have  been  improper  upon  the  trial 
of  the  cause.  Spieres  v.  Parker,  1  T.  R. 
144;  [Buxendin  v.  Sharp,  and  Acton  v. 
Kels,  ]  Salk.  662.  These  cases  are  an  excel- 
lent illustration  of  what  I  contend  for.  In 
the  first,  it  appears  that  the  Court,  after 
verdict,  cannot  intend  one  of  the  constit- 
uent parts  of  the  plaintiff's  title  to  have 
been  proved,  if  not  alleged  in  the  pleadings ; 
whereas,  in  the  other,  the  mere  defective 
statement  was  cured  by  the  verdict.  So 
here,  if  the  plaintiff  had  attempted  to  state 
a  title  and  had  failed,  it  would  have  been 
cured :  but,  he  has  not  attempted  it ;  he  has 
not  stated  that  Chichester  had  given  any 
thing  to  the  rest  of  his  daughters ;  for,  if 
he  had,  all  formal  parts  would  have  been 
presumed  to  have  been  proved.  Cro.  Car. 
186,  is  exactly  like  this  case,  and  shews 
that  the  verdict  has  not  helped  the  defect. 
Latch.  223,  [7  Bac.  Abr.  [42  ]  Gwil.  ed.] 
are  to  the  same  effect;  and  prove  that  an 
uncertain  averment  will  not  do :  which  is 
stronger  than  our  case ;  because,  here  is  no 
averment    at   all.     In    short,   all   the  cases 

shew,  that  where   the   promise  is  en- 
91        tire,    and    the    *whole    necessary    to 

constitute   the   title,  the  whole  must 
be  stated,  or  the  verdict  will  not  aid. 

But,  besides  this,  the  bill  of  exceptions 
states  the  whole  evidence;  in  which  case 
there  can  be  no  presumption :  for,  it  is  im- 
possible to  presume  against  the  record. 

Warden,  contra. 

Chichester  promised  to  make  the  portion 
of  this  daughter  equal  to  that  of  the  others, 
when  it  was  convenient,  which  ought  to  be 
understood  in  a  reasonable  time :  And  his 
own  interpretation  of  it  was  so.  f^or,  in 
1791,  he  writes  to  Col.  Gordon  on  the  sub- 
je'st  of  a  purchase  for  the  plaintiff;  which 
shews,  he  thought  he  was  then  bound  to 
provide  for  her.  He  was,  therefore,  liable 
to  an  action  upon  the  promise,  at  the  time 
the  suit  was  brought.  But,  admit  that  he 
had  a  right  to  judge  of  the  time  of  conven- 
ience; yet,  still  it  was  a  matter  of  fact, 
and  might  have  been  proved.  It  is  said, 
that  there  is  a  want  of  averment;  but  the 
declaration  has  stated  a  promise,  and  then 
assigns  a  general  breach ;  which  covers 
every  thing  in  such  a  manner,  as  to  let  in 
the  necessary  evidence.  Therefore,  all  ma- 
terial facts  will  be  presumed  to  have  been 
proved,  after  verdict,  especially  as  the  dec- 
larations states  that  Vass  had  done  every 
thing  on  his  part  to  be  performed.  As  to 
the  distinctions  which  have  been  taken  on 
promises  to  pay  in  convenient  time,  they 
will  not  avail  the  appellants;  because  mar- 
riage is  not  merely  a  good,  but  a  valuable 
consideration  also;  and,  therefore,  when 
entered  into,  it  related  back  to  the  first 
communication,  and  was  a  precedent  duty 
in  the  sense  which  Mr.  Washington  con- 
tended for.  It  was  not  a  mere  naked  agree- 
ment, therefore,  but  an  undertaking  upon 
sufficient  consideration.  It  is  admitted 
that  if  the  period  is  certain  when  the  prom- 
ise will  begin  to  operate,  that  it  will  sustain 
an    action ;  but   convenience,    in  this  case. 


was  a  fact  capable  of  being  ascertained* 
and,  therefore,  when  actually  shewn,  was 
a  sufficient  foundation  to  support  the 
action,  according  to  the  principle  of  that 
admission. 

92  *The  5  Bac.  only   proves,    that   the 
plaintiff  should  shew  a  title ;  and  here 

the  declaration  shews  a  colloquium,  a  con- 
sequent promise,  and  an  actual  marriage ; 
all  which  constitute  a  title,  when  the  other 
events  happened ;  and  the  jury  having  found 
for  the  plaintiff  and  assessed  damages* 
have  rendered  every  thing  certain;  and 
shewn,  not  only  that  the  events  had  hap- 
pened in  fact,  but  that  Chichester  had 
broken  his  promise.  This  constituted  a 
sufficient  ground  of  action;  and  proves, 
that  there  is  no  error  on  the  second  point 
made  by  the  appellant's  counsel. 

The  marriage  promise,  and  other  things* 
are  set  forth  in  such  a  manner,  as  to  afford 
an  .opportunity  of  proving  the  title.  So* 
that  if  the  defendant  had  demurred,  it 
would  have  come  to  this,  that  Chichester 
had  made  a  promise  upon  a  sufficient  con- 
sideration, and  that  he  had  afterwards 
refused  to  perform,  and  had  broken  it  alto- 
gether; which,  unquestionably,  would  have 
been  a  good  cause  of  action.  But,  I  repeat 
it  again,  that  the  breach  went  to  all  parts 
of  the  promise,  and  completely  let  in  evi- 
dence with  regard  to  the  title.  This  is 
expressly  warranted  by  our  statute  of  Jeo- 
fails, which  goes  much  further  than  the 
English  statute.  The  words  are,  that  ^  *  no 
judgment  after  a  verdict  shall  be  stayed  or 
reversed,  for  omitting  the  averment  of  any 
matter,  without  proving  which,  the  jury 
ought  not  to  have  given  such  a  verdict." 
[C.  28,  {  1,  13  Stat.  Larg.  36.]  If,  then, 
the  declaration  first  states  a  good  promise* 
and  alleges  a  performance  by  the  plaintiff* 
and  a  breach  by  the  defendant,  the  rest 
was  but  a  mere  averment  in  the  sense  of 
the  act ;  and,  therefore,  the  omission  is  not 
fatal :  For,  the  other  matters  were  such,  as 
without  proving  them,  the  jury  ought  not 
to  have  given  such  a  verdict;  since  it  is 
impossible  to  conceive,  that  without  they 
had  been  proved,  the  jury  would  have  found 
for  the  plaintiffs  Which  expressly  reduces 
it  to  the  case  of  an  averment,  within  the 
meaning  of  the  Act  of  Assembly.  If  this 
reasoning  wanted  any  illustration  or  sup- 
port, it   is  abundantly   confirmed   by 

93  Rushton  v.  *Aspinall,    2   Dougl.   679* 
and  Scroggs  v.  Griffin,  Cro.  Kli2.  205. 

I  conclude,  therefore,  that  there  is  no  error 
upon  the  third  ground  taken  by  the  appel- 
lant's counsel. 

Wickham,  in  reply. 

The  promise  stated  is  too  uncertain  to 
support  an  action.  When  the  law  says* 
that  a  promise  is  void  for  uncertainty,  it 
means,  that  the  person,  to  whom  it  is 
made,  cannot  recover  upon  the  merits  of 
the  case.  If  a  man  should  promise  to  the 
person  who  had  done  a  piece  of  work  for 
him,  that  he  would  pay  him  for  it  so  much 
money  as  he  could  afford,  a  suit  founded 
on  the  special  promise  could  not  be  main- 
tained ;    although  it   might,  on  the  implied 


44 


I  CALL 


Chichkstbr  V,  Vass. 


94-96 


promise  which  the  law  would  raise.  But, 
marriag^e  is  not  a  consideration  on  which 
the  law  would  raise  a  promise ;  and,  there- 
fore, it  differs  from  the  other  case :  Be- 
cause, the  express  promise  must  be  pursued ; 
and  failingc  in  proof  of  that,  the  plaintiff 
cannot  resort  to  an  implied  promise.  For, 
the  law  raises  none  such ;  and  consequently 
the  want  of  certainty  therein  is  fatal. 
The  promise,  in  this  case,  was  a  mere 
declaration  on  the  part  of  the  father,  and 
not  binding^  on  hiih.  If  a  father  were  to 
say,  he  would  do  as  much  as  he  could  for  a 
son,  it  would  be  uncertain  and  void ;  for, 
he  promised  nothing  specifically.  The  let- 
ter to  Gordon  was  only  a  reference  to  the 
others,  which  were  written  before  the  mar- 
riage, or  else  evidence  of  a  parol  promise, 
which  would  be  void  under  the  statute  of 
frauds. 

ROANE,  Judge.  The  bill  of  exceptions 
speaks  of  another  letter. 

Wickham.     But  no  such   is  in  the  record. 
Warden.     The  Clerk  has    made  a  memo- 
randum, that  it  was  read. 

Wickham.  It  must  still  be  argued,  as  if  no 
such  letter  existed,  because  it  is  not  made 
part  of  the  record.  The  promise  was  to  do 
equal  justice ;  and  what  was  equal  justice? 
Suppose     one    of  his  daughters  was  more 

needy  than  the  others,  then  equal 
94        *justice  would  consist  in  bestowing  a 

larger  portion  on  her,  because  the 
others  could  do  with  less.  But,  it  is  not 
only  uncertain  as  to  the  sum,  it  is  indefi- 
nite as  to  the  kind  of  provision  also;  the 
promise  is  not  to  give  lands,  slaves,  or 
money  specifically;  and  if  it  had,  it  might 
have  been  given  to  the  daughter  and  her 
children,  in  exclusion  of  the  husband.  The 
time  too  is  uncertain ;  it  is,  as  fast  as  con- 
venient; but  fathers  generally  provide  for 
their  daughters  by  will,  which  is  considered 
as  the  most  convenient  period  by  them ; 
yet,  it  cannot  be  referred  to  that  more  than 
to  any  other  period,  and  therefore,  is  alto- 
gether uncertain  as  to  time.  The  letters 
were  written  evidence;  on  which  the  party 
had  a  right  to  ask  the  opinion  of  the 
Court*  and,  therefore,  the  decision  should 
be  on  the  papers  themselves,  which  do  not 
disclose  a  sufiQcient  cause  of  action. 

There  ought  to  have  been  an  averment  of 
gifts  t«.»  the  other  daughters,  and  conven- 
ience to  Chichester,  without  which  the 
plaintiff  could  not  recover :  For,  they  con- 
stituted the  very  gist  of  the  action.  Sup- 
pose, the  declaration  had  stated  a  provision 
for  one  daughter,  and  that  it  was  conven- 
ient for  the  father  to  bestow  the  same  on 
this  daughter,  if  the  defendant  chose  to 
plead  the  act  of  limitations,  he  must  not 
say  generally,  that  he  did  not  assume 
within  five  years,  but  that  the  action  ac- 
crued more  than  five  years  past;  which 
proves,  that  the  happening  of  those  events 
is  the  gist  of  the  action,  and  not  the  prom- 
ise ;  and  therefore,  those  events  should  have 
been  stated  to  have  actually  happened. 
The  breach  is  relied  upon   by   the   counsel  1 


for  the  appellee ;  which  is  no  more  than 
the  common  breach  in  every  declaration  of 
indebitatus  assumpsit,  and  if  sufficient  to 
support  the  present  declaration,  the  plain- 
tiff will  be  entitled  to  judgment  in  every 
case  which  can  be  conceived,  although  he 
shall  have  left  out  the  whole  gist  of  his 
cause.  If  there  be  an  action  on  a  covenant 
for  doing  divers  things,  some  positively, 
and  others  on  the  happening  of  certain 
95  events,  and  there  is  a  general  ^breach 
laid  of  nonperformance  of  the  cove- 
nants, it  would  be  bad  for  the  want  of  cer- 
tainty. But,  it  is  said,  that  the  verdict  cures 
the  defect,  and  the  act  of  Jeofails  was  relied 
upon.  That  statute,  though,  did  not  change 
the  law  in  this  respect,  and  there  was  a 
case  in  this  Court  upon  that  subject.  If, 
Mr.  Warden  is  correct,  then  the  plaintiff 
could  never  fail  upon  a  general  verdict; 
for,  the  statute  clearly  cures  form,  and  ac- 
cording to  him,  title  too;  and  therefore, 
there  could  be  no  failure  after  verdict. 

The  case  in  2  Dougl.  679,  proves,  that 
this  act  only  affirms  the  common  law  ;  for, 
the  rule  laid  down  there  is  precisely  like 
the  act  of  Assembly :  And  in  that  case,  the 
Court  determined  that  the  defect  was  not 
cured.  The  statute,  indeed,  aids  the  omis- 
sion of  the  averment  of  a  fact  wnich  must 
necessarily  have  been  proved,  in  order  to 
have  entitled  the  plaintiff  to  a  verdict;  but 
what  fact  was  necessarily  proven  in  this 
case,  is  not  apparent.  The  promise  here 
was  only  an  inducement  to  the  fact,  which 
was  the  nappening  of  the  event,  and  there- 
fore, the  fact  itself  is  entirely  omitted.  In 
trover,  the  finding  is  only  inducement  and 
the  conversion  the  gist;  but,  if  the  con- 
version be  entirely  omitted,  then,  most 
clearly  the  plaintiff  cannot  have  judg- 
ment, though  the  verdict  be  for  him.  In 
every  case  the  gist  of  the  action  must 
be  laid,  or  else  the  party  might  recover 
without  a  declaration  altogether;  for,  if  he 
can  leave  out  the  gist,  he  certainly  may 
the  formal  parts,  that  is,  the  Court  may 
dispense  with  a  declaration  altogether. 
The  reason  for  requiring  a  precise  state- 
ment is,  to  give  the  defendant  an  oppor- 
tunity of  defending  himself;  but  in  this 
case,  the  defendant  could  not  tell  how  to- 
defend  himself:  for,  no  particular  fact  is 
stated,  which  he  might  come  prepared  to 
contend  against.  So,  that  he  was  liable  to 
surprise  and  unexpected  charges  at  the 
trial.  Another  reason  why  the  law  requires 
precision  is,  that  there  may  be  a  final  bar 
to  the  claim ;  but,  this  case  would  not  afford 
such  a  bar,  and  a  new  suit  would  still  lie: 
for,  he  could  not  prove  by  the  record 
%  a  prior  recovery  for  the  *8ame  ad- 
vancement, which  was  set  up  in  this 
case.  The  cases  cited  by  Mr.  Washington 
are  perfectly  apposite,  and  indeed  stronger 
than  this.  For,  in  some  of  them  the  sub- 
sequent circumstances  were  attempted  to 
be  stated;  but,  because  defectively  done, 
it  did  not  prevail.  7  Bac.  Abr.  42,  was  so ; 
and  thus  Mr.  Warden's  doctrine  leads  to- 
this,  that  it  will  be  better  to  omit  them 
altogether  than  to  state   some.     In    [Bertie 


45 


I  CALL 


VlKGINIA  RBFOKTS,  AMNOTATBD. 


97-90 


V.  Pickering  et  ux.]  4  Burr.  2455,  there  is 
a  more  modern  case  than  some  of  those 
cited  by  Mr.  Washington ;  but  to  the  same 
effect;  which  proves  that  the  doctrine  has 
been  uniform  upon  the  subject.  All  the 
cases,  therefore,  where  verdicts  have  been 
held  to  cure  the  defect  in  statement,  have 
been,  where  there  was  a  certain  definite 
fact,  necessaril3'  to  be  inferred,  from  those 
set  forth,  and  which  consequently  must 
have  been  inevitably  proved  upon  the  trial 
of  the  cause.  If,  the  doctrine  contended 
for  upon  the  other  side  should  prevail,  then 
the  defendant  will  not  only  be  liable  to 
surprise,  or  to  be  twice  sued  for  the  same 
thing,  but  defective  declarations  will  be 
drawn  on  purpose,  in  order  to  deceive  the 
defendant,  and  let  in  multifarious  and  un- 
certain evidence  upon  the  trial  of  the  cause. 

Randolph,  on  the  same  side.  The  act  of 
Assembly  only  meant  to  adopt  the  British 
statute  upon  the  subject  of  amendment  and 
Jeofails,  and  a  contrary  construction  leads 
to  absurdity.  The  promise  here  was  not 
in  consequence  of  any  communication  from 
Vass  on  the  subject  of  fortune ;  and  there- 
fore, was  not  bottomed  on  the  marriage, 
which  was  no  inducement  to  it.  Although, 
in  most  instances,  the  term  convenient  is 
convertible  with  the  term  reasonable,  it 
would  in  this  be  perfect  nonsense.  How 
can  the  Court  and  jury  decide  upon  the  con- 
venience of  any  man?  If  he  has  thousands 
in  possession,  he  may  owe  tens  of  thousands. 
It  would,  therefore,  require  an  inventory  of 
his  estate  to  be  exhibited.  Chichester  does 
not  bind  himself  to  do  any  thing  posi- 
tively; but  merely,  that  he  will  **  endeav- 
our'**  to  do  it.     At  all  events,    he   had   his 

whole  lifetime  to  perform  the  prom- 
97        ise.     The  bill  of  ^exceptions    states, 

that  the  Court  were  requested  to  in- 
struct the  jury,  that  the  evidence  did  not 
support  the  declaration :  which  the  Court 
should  have  done,  as  it  was  written  evi- 
dence. Macbeath  v.  Haldimand,  1  T.  R. 
172. 

Warden. 

The  case  in  Burr,  does  not  apply ;  the 
goods  there  were  not  specified ;  but  in  our 
case,  the  whole  promise  is  first  stated  in 
all  its  parts,  and  then  a  general  breach  of 
that  promise  is  alleged.  Of  course,  the 
events  must  have  been  proved,  or  the  prom- 
ise could  not  have  been  broken.  When, 
therefore,  the  verdict  finds  that  the  prom- 
ise was  broken,  it  essentially  finds  that  the 
events  had  happened ;  because  the  promise 
could  not  be  broken,  unless  the  events  had 
happened.  It  is  a  case,  therefore,  expressly 
within  the  words  of  the  Act  of  Assembly. 
If  the  defendant  thought  the  evidence  did 
not  support  the  declaration,  he  should  have 
demurred ;  the  only  question  on  the  bill  of 
exceptions  is,  whether  the  evidence  was 
properly  admitted?  And  it  clearly  was, 
because  not  inconsistent  with  the  declara- 
tion. 

ROANB,  Judge.  At  the  former  argu- 
ment of  this  cause,  as  well  as  now,  I  felt 
a  strong  disposition  to  get  over  the  objec- 


tion of  a  want  of  a  sufficient  averment  in 
the  declaration ;  but  am  now  satisfied,  that 
we  cannot  do  so,  and  that  great  inconven- 
iences would  result  from  supporting  such  a 
declaration  as  the  present. 

Under  our  act  of  Jeofails,  according  to  the 
principles  of  construction  adopted  by  the 
Courts  of  law  in  England,  a  verdict  will 
cure  ambiguities,  but  it  will  not  cure  a  dec- 
laration where  the  gist  of  the  action  is 
omitted ;  for,  no  proof  at  the  trial  can 
make  good  a  declaration,  which  contains 
no  ground  of  action  upon  the  face  of  it. 
This*  is  the  distinction  laid  down  in  the 
case  of  Rushton  v.  Aspinall,  Dougl.  679;  and 
upon  this  distinction,  this  Court  went  in 
the  case  of  Winston  v.  Francisco,  2  Wash. 
187. 

If  such  an  omission  as  that  could  be  tol- 
erated,   the   very  end  and  design  of 

98  pleadings  would   be  frustrated ;  *and 
a  writ  of  error  could   never  be  sup- 
ported in  any  case  after  verdict. 

The  promise  stated  in  the  declaration,  of 
itself,  gave  to  the  plaintiff  no  cause  of  ac- 
tion ;  it  was  only  a  foundation  whereon  a 
cause  of  action  was  to  arise  on  some  future 
event,  viz:  in  the  event  of  the  defendant's 
making  advancements  to  his  other  daugh- 
ters, which  he  did  not  equally  make  to  the 
plaintiff.  Till  that  event  happened,  the 
cause  of  action  could  not  be  said  to  accrue ; 
the  promise,  itself,  was  merely  inchoate. 
So,  that  non  assumpsit,  within  five  ^ears, 
would  not  have  been  proper,  but  actio  non 
accrevit.  Gould  v.  Johnson,  2  8alk.  422. 
This  is  supposed  to  be  decisive,  that  the 
right  of  the  plaintiff  was  not  complete  at 
the  time  of  the  promise. 

The  happening  of  that  event,  then,  was 
an  essential  link  in  constituting  the  plain- 
tiff's right ;  it  was  the  consummation  of  it ; 
and  the  question  is,  whether  a  direct  aver- 
ment of  this,  the  very  gist  of  the  action, 
was  not  necessary? 

In  Rushton  v.  Aspinall,  upon  a  general 
verdict,  the  judgment  was  reversed  in  an 
action  against  the  endorser  of  a  bill  of  ex- 
change, because  the  declaration  did  not  al- 
lege a  demand  on  the  acceptor,  and  his 
refusal ;  and  because  it  did  not  state,  that 
notice  of  that  refusal  had  been  given  to  the 
endorser.  But  these  circumstances,  al- 
though forming  a  part  of  the  plaintiff's 
title,  are  certainly  not  a  more  essential  part 
of  it,  than  the  circumstances  supposed  nec- 
essary, to  be  set  out  in  the  declaration  be- 
fore the  Court. 

But,  then,  it  is  said,  1st,  that  the  general 
breach,  stated  in  this  declaration,  amounts 
to  a  sufficient  averment,  that  the  defendant 
had  not  done  equal  justice  to  the  wife  of 
the  plaintiff;  2d,  that  at  least  it  is  good 
under  our  act;  for,  .without  proof  of  that 
fact,  the  jury  could  not  have  found  the  pres- 
ent verdict. 

As  to  the  first,  I  answer,  that  a  breach 
only  refers  to  the  title   stated  in  the 

99  declaration;  and  that,  *as   it   is    not 
the   province  of  the    assignment    of 

breaches  to  set  out  the  right,  but  to  allege 
a   violation   of   it,    such    an    assignment. 
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though  general,  cannot  better  the  case 
stated  in  the  declaration. 

As  to  the  second,  although  without  such 
evidence,  the  jury  could  not  have  found  such 
a  verdict,  jet  that  will  not  mend  the  mat- 
ter, when,  as  before  stated,  the  declaration 
does  not  in  itself  contain  a  sufficient  cause 
of  action. 

But,  if  the  general  breach  should  be 
deemed  equivalent  to  a  general  averment,  I 
am  inclined  to  think  that  such  general 
averment  is  insufficient. 

It  is  the  very  end  and  principal  use  of 
pleadings,  that  the  charge  and  defence  of 
the  plaintiff  and  defendant,  respectively, 
shot^d  be  set  out  and  particularized,  so  as 
that  the  opposite  party  may  know  the  very 
ground  of  discussion  between  them,  and  be 
prepared  accordingly ;  and  that  thereby,  the 
very  point  in  dispute  being  apparent  on  the 
record,  all  future  litigation,  for  the  same 
cause,  may  be  prevented. 

Those  reasons  have  deservedly  great 
weight ;  and  this  Court  was  under  the  in- 
fluence of  them  in  deciding  the  case  of 
Overton  et  ux.  v.  Hudson,  in  April,  17%,  2 
Wash.  [172;]  in  which  it  was  determined, 
that  a  general  indebitatus  assumpsit  would 
not  lie  against  a  sheriff,  for  money  ille- 
gally received  by  his  deputy;  but,  that 
where  he  is  to  be  charged  for  the  act  of  his 
deputy,  the  act  should  be  set  out  in  the  dec- 
laration. 

In  the  present  case,  to  shew  in  a  very 
strong  light  the  necessity  of  a  particular 
averment,  the  plaintiff  might  have  recov- 
ered on  account  of  a  supposed  advancement 
to  another  daughter,  when  if  the  defendant 
could  have  known  from  the  declaration, 
that  that  advancement  could  be  relied  on  as 
the  ground  of  action,  he  might  have  been 
prepared  with  testimony  to  have  shewn  it 
to  have  been  a  bona  fide  sale  for  a  valuable 
consideration. 

For  these  reasons,  I  think  the  declaration 
insufficient. 
100  *There  are  several    other  points  in 

the  cause,  which  have  been  very  ably 
argued,  both  on  the  present  and  former  oc- 
casion ;  but,  it  is  unnecessary  for  me  to  go 
into  them,  as  the  declaration  is  in  itself  in- 
sufficient: and  upon  that,  I  think  the  judg- 
ment of  the  District  Court  ought  to  be 
reveracMl. 

CARRINGTON,  Judge.  I  am  of  the  same 
opinion.  The  declaration  contains  two 
counts,  but  they  are  in  effect  the  same.  In 
both,  it  charges  a  general  breach,  without 
averring  that  he  had  given  anything  to  bis 
other  daughters,  or  that  it  was  convenient 
to  make  an  advancement  to  this  one.  Butf 
it  was  evidently  important,  at  least,  to  have 
averred  a  prior  gift  to  the  other  daughters, 
and  that  it  was  convenient  to  make  an 
advancement  to  the  plaintiff's  wife;  be- 
cause, they  were  part  of  the  very  gist  of 
the  action,  as  the  letter  only  contsiined  a 
promise  of  equal  justice  with  his  other 
daughters,  when  it  should  be  convenient  to 
him.  8o,  that  not  only  form,  but  substan- 
tial justice   required,  that  it  should  be  in- 


vestigated, whether  there  had  been  prior 
gifts  to  the  other  daughters,  and  whether 
it  was  convenient  to  make  an  immediate  ad- 
vancement to  this.  But,  if  they  were  not 
stated  in  the  declaration,  then  it  was  not 
made  necessary  to  investigate  them;  and, 
therefore,  essential  points  in  the  cause  were 
never  put  in  issue.  So,  that  there  is  no 
room  for  the  presumption,  that  all  matters 
requisite  to  support  the  action  were  proved 
upon  the  trial ;  for,  the  declaration  did  not 
make  it  necessary  to  prove  the  prior  gifts, 
or  the  convenience  of  a  present  advance- 
ment; although,  upon  no  construction, 
could  the  plaintiff  possibly  be  entitled 
without.  I  am  not  inclined  to  be  over-rig- 
orous in  things  of  this  kind ;  but,  some  de- 
gree of  certainty  is  necessary ;  and  the  act 
of  Assembly  could  never  have  been  in- 
tended to  cure  such  radical  defects  as  exist 
in  the  present  case.  Otherwise,  ail  would 
be  uncertain ;  the  defendant  would  be  con- 
stantly liable  to  surprise,  and  the  very  end 

of  pleading  would  be  frustrated. 
101  *It  is  the  business  of   the  plaintiff 

to  consider  what  facts  will  support 
his  action  before  he  brings  it ;  and  then  to 
set  them  forth  in  such  a  manner,  as  that 
the  Court  may  see,  a  cause  of  action  has 
accrued.  But,  this  has  not  been  done  in 
the  present  instance;  and,  therefore,  I 
think  the  judgment  must  be  reversed. 

LYONS,  Judge.  At  common  law,  he  who 
would  recover  against  another,  was  obliged 
to  shew  the  cause  of  action  explicitly  in 
his  declaration ;  in  order  that  the  defendant 
might  know  how  to  defend  the  suit,  and 
plead  the  judgment  in  bar  to  another  action 
for  the  same  thing.  Regularly,  there  must 
be  an  affirmative  and  a  negative  to  make 
an  issue ;  and  a  party  is  not  bound  to  prove 
what  he  does  not  aver,  as  it  is  not  included 
in  the  issue.  The  plaintiff,  therefore,  must 
aver  all  material  facts,  in  order  that  the 
jury  may  inquire  into  them.  [Callonel  v. 
Briggs,]  1  Salk.  112.  A  condition  prece- 
dent must  be  averred,  in  order  that  the  Court 
may  decide  whether  the  cause  of  action  has 
accrued.  The  promise,  here,  was  to  give 
as  much  to  this,  as  to  the  rest  of  his 
daughters;  when  convenient  to  him.  To 
entitle  the  plaintiff,  therefore,  to  an  action 
for  the  breach  of  this  promise,  he  should, 
at  least,  have  stated,  that  the  defendant 
had  given  something  to  the  rest  of  his 
daughters,  and  that  it  was  convenient  for 
him  to  make  an  advancement  to  the  plain- 
tiff ;  for,  those  were  essential  grounds  of 
the  action,  and  in  the  nature  of  conditions 
precedent.  They,  therefore,  ought  to  have 
been  averred;  and  the  want  of  it  was  such 
a  defect,  as  the  verdict  will  not  cure,  ac- 
cording to  the  cases  which  have  been  cited ; 
especially  those  from  Dougl.  and  IT.  R., 
which  clearly  shew,  that  nothing  is  to 
be  presumed,  but  what  must  have  been  nec- 
essarily proved  Upon  the  averments  con- 
tained in  the  declaration.  But,  as  there  is 
no  averment  of  the  facts  necessary  to  sup- 
port the  action  in  the  present  case,  there 
was  no  necessity  for  proving  them  upon  the 
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trial;  and,  therefore,  no  presumption,  that 
such  proof  was  offered,  can  be  made. 

102  *It  was  insisted,  though,    that    our 
own  act  of  Jeofails  cured   the  defect ; 

and,  perhaps,  at  first  sight,  there  does  ap- 
pear some  color  for  the  assertion.  But,  such 
a  construction  would  introduce  innumerable 
inconveniences.  It  would  destroy  all  cer- 
tainty, tend  to  surprise  the  defendant,  and 
put  it  out  of  his  power  to  plead  the  first 
judgment  in  bar   to   a   subsequent    action. 

This  proves  the  danger  of  introducing 
positive  rules  of  practice  into  a  statute : 
which,  generally  speaking,  is  not  suscep- 
tible of  the  same  modifications  and  excep- 
tions, according  to  the  exigency  of  the  case, 
as  the  common  law  admits  of.  But,  there 
are  rules  for  construing  statutes ;  and  one 
is,  that  the  best  construction  of  the  statute 
is,  to  construe  it  as  near  to  the  reason  of 
the  common  law  as  may  be,  and  by  the 
course  which  that  observes  in  cases  of  its 
own.  But,  we  have  already  seen,  that  the 
reason  and  policy  of  the  common  law  re- 
quired an  explicit  statement  of  the  plain- 
tiff's case  in  his  declaration,  in  order  that 
there  might  be  a  complete  investigation  of 
the  merits  of  the  question,  and  that  the 
defendant  might  not  be  taken  by  surprise. 
Construing  this  act,  therefore,  according  to 
the  spirit  of  that  doctrine,  it  will  follow, 
that  a  verdict  will  in  no  case  cure  an  omis- 
sion to  state  a  principal  ground  of  the 
action,  or  an  essential  part  of  the  plaintiff's 
title.  Because,  in  such  a  case,  there  would 
be  no  occasion  for  the  plaintiff  to  prove 
what  he  had  not  averred,  and  the  defendant 
could  not  foresee  a  charge  which  was  not 
contained  in  the  declaration.  Both  which, 
were  required  by  the  common  law :  and, 
then,  construing  the  statute  as  near  to  that 
as  may  be,  it  results  that  it  is  still  neces- 
sary for  the  plaintiff,  in  his  declaration,  to 
aver  the  essential  grounds  of  his  action,  or 
the  verdict  will  not  aid  the  defect. 

It  is  said,  that  it  need  not  be  averred, 
that  it  was  convenient;  for,  it  was  to  be 
done  in  a  reasonable  time.  In  cases  of  for- 
feiture, the  party  is  generally  to  be  allowed 
his  life-time  to  perform  the  condition ;  and 
in  agreements,  the  intention  of  the 

103  parties  *is  principally  to  be  attended 
to.  This  promise  left  it  to  the  fa- 
ther's own  will  and  pleasure  when  he  would 
make  provision ;  for,  he  says  he  will  do  it, 
when  it  is  convenient  to  him;  that  is, 
whenever  his  affairs  would  permit,  without 
subjecting  himself  to  distress  and  difficulty. 
But  of  that,  he  was  to  be  the  judge.  This 
was  clearly  the  intention  of  the  writer 
throughout  the  whole  letter;  and  as  he  was 
to  be  the  giver,  he  might  dispose  of  it  upon 
what  terms  he  pleased.  He  may  be  taken 
to  have  said,  I  will  do  her  equal  justice  in 
the  end ;  that  is,  as  soon  as  I  think  my 
affairs  will  admit  of  it ;  for,  it  is  not  to  be 
supposed,  that  he  meant  to  be  sued  on  each 
gift,  but  the  time  of  doing  it  was  to  be  left 
to  himself ;  and  he  did  not  mean  that  Vass 
should  have  it  in  his  power  to  bring  an  ac- 
tion against  him,  the  moment  it  was  under- 
stood that  he  had  made  an  advancement  to 


any  other  of  his  daughters.  However,  I 
decide  nothing  with  regard  to  the  merits, 
but  shall  be  perfectly  open  to  an  argument 
on  them,  if  the  case  should  ever  occur 
again.  At  present  I  think  the  declaration 
clearly  bad ;  and,  therefore,  that  the  judg- 
ment should  be  reversed. 

PENDLETON,  President.  I  doubt, 
whether  the  plaintiff  can  maintain  the  ac- 
tion alone  without  joining  his  wife,  since, 
though  the  promise  was  made  to  him,  it 
would  seem  to  import  a  donation  to  the 
daughter,  which  in  its  nature  would  admit 
of  performance  by  a  grant  of  lands  to  her- 
self, and  fixing  the  inheritance  in  her.  If 
it  were  considered  though,  merely  as  a 
promise  of  a  personalty,  that  right  would 
vest  as  a  joint  interest  in  husband  and  wife 
until  reduced  into  possession,  and  go  to  the 
survivor,  if  either  died  before  that  hap- 
pened. On  that  ground,  therefore,  I  am 
rather  inclined  to  think  the  wife  ought  to 
have  been  joined,  but  do  not  decide  upon  it, 
as  unnecessary  at  present. 

I  think  the  letter  of  April  12th,  1789,  from 
the  defendant  to  the  plaintiff,  proves  the 
promise  as  laid  in  the  declaration,  and  that 
the  District  Court  were  right  in  giving  that 
direction  to  the  jury;  but,  if  I  had  doubted, 
I  would  have  presumed,  that  the 
104  ^letter  missing  afforded  additional 
weight  of  evidence.  I  think,  how- 
ever, that  the  Court  erred  in  the  opinion, 
that  the  declaration  was  sufficient  to  main- 
tain the  action. 

The  promise,  as  laid,  does  not,  upon  the 
marriage,  give  a  right  to  the  action,  but 
other  things  are  to  happen  to  entitle  '  the 
plaintiff,  which  may  be  considered  as  the 
gist  of  the  action,  and  ought  to  have  been 
averred ;  as,  that  the  defendant  had  given 
to  another  daughter  such  a  sum;  for,  on 
that,  his  right  of  action  accrued  upon  the 
promise  to  do  equal  justice  to  his  daugh- 
ters :  He  should  also  have  alleged,  at  least, 
that  it  was  convenient  to  the  defendant  to 
pay,  if  he  was  not,  in  the  promise,  made 
the  judge  of  that  convenience:  Neither  of 
which  is  averred. 

But,  it  is  said,  that  this  is  supplied  by 
the  breach ;  and  if  that  had  stated,  that  the 
defendant,  although  he  had  given  such  a 
sum  to  another  daughter,  and  been  required 
to  give  a  like  sum  to  the  plaintiff,  had  re- 
fused so  to  do,  I  would,  especially  after 
verdict,  have  considered  it  as  a  sufficient 
averment,  though  not  put  in  the  usual  place 
or  form. 

But,  the  breach  has  not  a  word  about  it, 
and  only  says  in  general)  that  the  defend- 
ant had  broken  his  promise,  without  shew- 
ing how,  so  as  to  be  defective  in  itself, 
instead  of  curing  the  omission  in  the  want 
of  an  averment. 

I  concur  in  thinking  this  defect  not  cured 
by  the  verdict  under  the  act  of  Assembly, 
presuming  proof  to  have  been  given  of 
facts  imperfectly  laid  in  the  declaration, 
but  not  such  as  are  not  laid  at  all. 

I  am  not  fond  of  these  exceptions,  but 
every  declaration  ought  to  be  drawn    so    as 
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to  answer  two  essential  purposes ;  1st,  to 
conyej  safiScient  notice  to  the  defendant, 
npon  what  points  he  is  to  defend  himself ; 
2d,  to  enable  the  defendant,  if  cast,  to 
plead  that  recovery  in  bar  to  another  ac- 
tion, for  the  same  thing^.  Neither  of  which 
are  answered  by  the  present  declara- 
105  tion.  The  inuendo  what  the  *prom- 
ise  meant,  namely,  that  when  he 
gave  a  cow  or  a  bed  to  one  daughter,  he 
was  to  have  it  valued,  and  give  immediately 
as  much  to  each  of  the  others,  does  not  ac- 
cord with  my  idea  of  the  promise :  he  did 
not  mean  to  subject  himself  to  so  much 
trouble  and  to  so  many  suits. 

The  time  was  fixed  for  his  doing  them 
equal  justice. 

It  was  left  to  his  convenience,  of  which 
he  was  the  judge;  and  he  had  all  his  life- 
time to  perform  it  in.  When  making  his 
will,  he  might  review  his  whole  donations, 
and  provide  for  any  inequality  among  the 
daughters,  including  a  recompense  to  those 
who  had  not  been  advanced  equal  to  others, 
in  point  of  time  as  well  as  value :  for  this 
event,  the  plaintiff  should  have  waited  and 
not  brought  his  action  too  soon. 

The  judgment  of  the  District  Court  must 
therefore  be  reversed. 


Syme  v.  Butler,  Ex'r  of  Aylett. 
[Tuesday,  October  31st  17B7.1 

PaMIc  Agent— Contracts— Personal  Liability.*— A  pub- 
lic officer,  contracting  on  the  part  of  government, 
is  not  personally  liable. 

Points  of  Law— Opinion  of  Appellate  Court— How  Hade 

Avallable.t— If  apoint  of  law  arise  in  the  cause,  the 
party  [who  wishes  to  avail  himself  of  the  opinion 
of  an  appellate  (}oart  thereon,]  should  demur,  [or] 
move  the  Court  to  instruct  the  jury,  or  present 
notes  for  a  special  verdict 

In  an  action  on  the  case,  brought  by 
Syme  agfainst  Aylett' s  executors  in  the 
District  Court  of  King  and  Queen,  the  dec- 
laration contained  several  counts;  1.  For 
flour,  iMicon  and  barrels  sold  and  delivered ; 
2.  A  quantum  valebat  for  the  same ;  3.  For 
money  laid  out  and  expended.  Plea,  the 
genei^  issue  with  leave.  The  principal 
question  in  the  cause  was,  whether  Aylett, 
who  was  Deputy  Commissary  General  of 
Purchases  for  the  United  States,  was  per- 
sonally liable  for  a  contract  with  Syme,  for 
some  flour  purchased  during  the  late  war. 
The  original  agreement  between  them,  is 
in  the  following  words: 

•PnMlc  Agent— Contracts  — Personal  UabUlty.  — A 

man.  contracting  on  behalf  of  the  state.  Is  not  liable 
in  his  iudlvidnal  capacity.  Tntt  v.  Lewis,  8  Call  284, 
dtinr.  as  authority  for  this  decision,  the  principal 
case.  See.  in  accord,  Hodgson  v.  Dexter,  Fed.  Cas. 
N0.6.56& 

tSpcdal  Verdict— Case  Agreed- Instructions  —  De- 
anrrer  to  Evidence.— The  principal  case  Is  cited  in 
Green  v.  Judith.  5  Rand.  8,  for  the  proposition  that  a 
jury  may  find  a  special  verdict,  or  the  parties  may 
agree  a  case,  or  move  for  instmctions  to  the  jury; 
or,  there  may  be  a  demnrrer  to  evidence. 

The  principal  case  is  cited  in  this  connection  in 
Stegar  v.  Eggleston,  5  Call  4fi6. 

V  R,  1  Call— 4 


106  *Proposal8  made  by   Col.    Syme   to 
William  Aylett,  D.  C.  G.  P.— Decem- 
ber 2Sth,  1778. 

You  may  have  all  the  flour  manufactured 
this  season  at  my  Rocky  Mills,  at  five 
pounds  certain,  and  as  much  more  as  I  sell 
one  hundred  barrels  common  flour  for,  to 
one  person,  for  ready  cash,  delivered  on  de^ 
mand  under  one  contract  and  manufactured 
at  my  New  Castle  Mills,  deducting  four 
shillings  and  six  pence  per  hundred  for  the 
wagonage  from  Rocky  Mills  to  navigation, 
allowing  me  the  same  price  for  barrels  as 
othpr  millers  get  on  Pamunky  river.  The 
flour  to  be  taken  from  the  mill  door,  in 
such  manner  as  to  prevent  more  than  about 
one  hundred  and  fifty  barrels  at  one  time 
in  the  mills.  Paying  me  five  thousand 
pounds  directly,  and  fifteen  thousand  pounds 
the  1st  day  of  March  next,  and  the  balance 
after  that  date  as  it  is  wanted. 

I  agree  to  the  above  conditions,  except  in 
taking  away  the  flour,  which  I  promise  to 
exert  myself  by  my  assistants  in  effect- 
ing, even  to  the  last  barrel;  Col.  Syme's 
people  assisting  in  loading,  this  is  my  ulti- 
matum. 

William  Aylett,  D.  C.  G.  P. 

I  accede  to  the  within,  with  this  amend- 
ment to  the  exception,  that  when  the  quan- 
tity of  flour  on  hand,  after  one  month  from 
this  date,  shall  exceed  the  within  stipulated 
quantity  of  150  barrels,  that  I  am  to  be  al- 
lowed to  employ  wagons  upon  the  best 
terms  I  can  to  transport  it,  so  as  to  keep 
my  mill  clear  and  in  order  for  business. 

J.  Syme. 

I  agree  to  the  above. 

William  Aylett,  D.  C.  G.  P. 

Upon  the  trial  of  the  cause,  the  plaintiff 
filed  a  bill  of  exceptions  to  the  Court's 
opinion,  which  stated,  *Hhat  at  the  trial  of 
this  cause,  the  evidence  hereunto  annexed, 
to  no  part  of  which  any  objection,  judged 
valid  by  the  Court  was  made,  was  offered, 
and  by  the  Court  ordered  to  go  to  the 
jury,  a  motion  was  made  to  the  Court 

107  *to  direct  a  verdict  to  be  found  for 
the  defendants,  whereupon  the  presid- 
ing Judge  did  direct  the  jury,  that  upon  the 
whole  of  the  letters,  it  did  appear,  that  the 
testator  did  not  by  the  agreement  given  in 
evidence,  nor  by  his  own  conduct  appear- 
ing by  the  said  letters,  or  any  other  testi- 
mony in  the  cause,  make  himself  personally 
liable,  and  did  direct  the  jury  to  find  for  the 
defendant,  but  the  other  Judge  having  been 
of  opinion  that  the  question*  whether  the 
defendant's  testator  made  himself  person- 
ally liable  ought  to  be  left  to  the  jury, 
it  was  ordered  by  the  Court,  that  the 
jury  should  upon  the  said  evidence 
consider,  whether  the  testator  did  upon 
the  said  testimony,  make  himself  per- 
sonally liable,  and  to  find  for  the  plain- 
tiff, if  he  did,  but  for  the  defendant's  if  he 
did  not;  whereupon,  the  counsel  for  th^ 
plaintiff,  under  all  the  circumstances,  ob- 
jected to  the  opinion  of  the  Court." 

There  is  nothing  in  the  record  which  de- 
scribes any  particular  papers,  as  bein^if 
annexed  to  the  bill  of  exceptions;  but  it  is 
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said,  *^the  papers  filed  in  this  cause,  are  in 
the  words  and  figures  following,  that  is  to 
say.  * '  After  which  follow  a  variety  of  docu- 
ments, consisting  of  the  written  agreement 
aforesaid,  of  letters,  invoices  of  flour, 
accounts,  orders  for  flour  and  money,  deposi- 
tions of  witnesses,  &c.  From  which  docu- 
ments it  appears,  that  after  the  agreement 
aforesaid  was  made,  a  variety  of  letters,  (in 
which  the  public  service  is  often  spoken  of 
by  Aylett,)  passed  between  the  parties;  to 
most  of  which  Aylett  added  the  same  letters 
D.  C.  G.  P.  to  his  signature,  but  to  some 
he  did  not.  The  receipts  and  orders  for 
the  flour  are  generally  given  by  some 
public  officer,  referring  in  some  terms 
or  other  to  the  troops,  or  the  public. 
In  the  correspondence,  there  was  frequent 
reference  to  the  expected  receipt  of 
public  monies  by  Aylett,  with  which 
he  intended  to  discharge  the  debt :  and  in 
one  he  says,  he  is  ready  to  pay,  but 
must  have  proper  vouchers.     This   letter  is 

signed  William  Aylett,  D.  C.  G.  P. 
108      The  depositions  *related  chiefly  to  the 

merchantable  quality,  the  price  and 
delivery  of  the  flour,  and  to  the  payments 
made. 

The  jury  found  a  general  verdict  for  the 
defendant,  and  the  Court  gave  judgment 
accordingly.  To  which  judgment,  the 
plaintiff  obtained  a  writ  of  supersedeas 
from  this  Court. 

Warden,  for  the  plaintiff. 

The  flrst  question  is,  if  Aylett,  having 
made  proposals  for  the  flour,  and  signed  his 
name  with  the  addition  of  D.  C.  G.  P., 
bound  himself  personally,  or  only  bound 
the  United  States?  Those  letters  may  sig- 
nify any  thing  else,  as  well  as  the  commis- 
sion which  he  bore;  and,  therefore,  do  not 
necessarily  oblige  the  government,  instead 
of  himself.  The  tenor  of  the  agreement  is 
not  so,  and  the  additional  letters  don't 
prove  it.  The  first  letter  is  to  Aylett  per- 
sonally, and  so  is  the  style,  and  the  initial 
letters  contained  no  magic  to  bind  the 
United  States,  instead  of  the  writer.  The 
agreement  does  not  say,  that  the  plaintiff 
should  be  paid  at  the  public  treasury,  but 
that  Aylett  will  pay  some  down,  and  the 
rest  at  stipulated  seasons.  Some  he  did 
pay ;  and  he  says  in  one  letter,  there  is  a 
run  upon  his  treasury.  The  account  is 
stated  against  Aylett;  and  there  is  no  ex- 
press agreement,  that  the  government  shall 
be  bound.  It  was,  therefore,  a  contract 
with  Aylett;  and  he  was  to  resort  to  gov- 
ernment in  his  own  right. 

The  next  question  is,  as  to  the  opinion  of 
the  Court.  Although  the  opinion  of  the 
presiding  Judge  only  was  positively  deliv- 
ered against  the  plaintiff,  yet  the  jury 
probably  paid  more  regard  to  it,  than  that 
of  the  junior  Judge,  inasmuch  as  that  was 
no  charge,  but  only  by  way  of  opinion,  that 
the  jury  might  consider  it  as  they  pleased : 
whereas,  the  charge  of  the  presiding  Judge 
was  positive,  and,  therefore,  more  calulated 
to  influence  them.  If,  it  had  been  left  on 
the  arguments  of  counsel,  the  jury  would 
have   decided    for    themselves;    but,    that 


differs  materially  from  this  case,  where  the 
junior   Judge  did    not   gainsay  what 

109  the  presiding  *Judge   had   said,    and 
consequently,     the    impression    from 

his  charge  was  not  removed. 

Washington,  contra. 

The  single  question  is,  whether  the 
Court's  decision  was  right  or  wrong?  It  is 
said,  that  the  presiding  Judge  decided 
against  the  plaintiff;  but,  this  is  not  cor- 
rect. For,  the  Judges  did  not  concur  in 
the  charge ;  but,  the  junior  Judge  was  of 
opinion,  that  the  jury  should  decide  for 
themselves,  upon  aU  the  circumstances  of 
the  case,  and  so  the  Court  afterwards  di- 
rected. But,  suppose,  it  were  otherwise* 
and  that  the  Judges  had  not  concurred  at 
last,  but  had  finally  differed,  then  no  opin- 
ion at  all  was  given,  and,  therefore,  no 
reason  to  impeach  the  judgment  for  mis- 
direction. 

But,  upon  the  merits,  the  law  was  clearly 
for  the  defendant,  Macbeath  v.  Haldimand, 
1  T.  R.  172,  which  proves  expressly,  that 
Aylett  was  not  personally  liable,  as  he  con- 
tracted on  behalf  of  the  public.  Therefore, 
if  the  question  was,  whether  the  charge 
by  the  presiding  Judge  was  right,  it  would 
be  clear.  It  is  true,  that  a  public  agent 
ma3*,  by  special  agreement,  or  concealing- 
his  character,  make  himself  personally  lia- 
ble. But,  it  is  otherwise,  when  he  avows 
his  character,  as  Aylett  did  in  this  case. 
For,  the  addition  of  the  initial  letters  to 
his  name,  was  a  clear  avowal  of  the  capacity 
in  which  he  acted;  and  the  whole  question 
was,  whether  he  meant  to  make  himself 
personally  liable  or  not.  The  jury,  to  whom 
the  question  was  properly  left,  understood 
it,  that  he  was  not  to  be  liable  in  his  own 
right,  but,  that  it  was  a  contract  on  the 
part  of  the  government  merely,  and  they 
had  a  right  to  decide.  Besides,  as  only  the 
written  evidence  is  stated,  it  don't  appear, 
that  there  was  not  other  evidence  to  prove 
that  he  acted  in  his  official  capacity.  Of 
course,  there  is  no  ground  for  disturbing- 
the  judgment,  even  on  the  evidence  and  the 
merits  of  the  case.  But,  if  the  Court  is  of 
opinion,  that  the  charge  was  right,  it  is  no 
matter  what  evidence  is  in  the  record. 

110  *Wickham,  in  reply. 

According  to  the  bill  of  exceptions, 
the  Court  were  called  on  to  give  an  opinion  ; 
and  one  Judge  gave  a  positive  charge,  but 
the  other  said  that  was  not  the  opinion  of 
the  Court ;  and  that  according  to  his  own 
notion,  the  matter  ought  to  be  left  to  the 
jury.  Such  a  direction  was  accordingly 
given;  and  no  particular  opinion  of  the 
Court  delivered  on  the  testimony:  which, 
according  to  Mr.  Washington's  own  case, 
there  ought  to  have  been ;  because,  it  was 
written  evidence,  and,  therefore,  the  Court 
ought  to  have  decided  on  it. 

Two  questions  occur:  1.  Whether  the 
party  had  a  right  to  the  Court's  opinion? 
2.  Whether  a  proper  opinion  was  given? 
The  presiding  Judge  did  right  in  giving 
his  opinion  decidedly  on  the  law  of  the 
case,  and  the  junior  Judge  was  wrong  in 
declining  it :  because,  he  was   bound  to  de- 
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Clare  his  opinion.  It  was  wrong,  therefore, 
to  leave  the  case  to  the  jury.  The  law  says, 
that  the  jury  shall  not  decide  upon  a  ques- 
tion of  law ;  and,  therefore,  if  the  question 
involves  both  fact  and  law,  the  Judge 
should  determine  the  question  of  law.  f^or, 
the  party  has  a  right  to  the  opinion  of  the 
Court  upon  the  law ;  and  the  Court  should 
not  refuse,  and  leave  the  matter  at  law,  at 
large,  to  the  jury.  If  the  Court  is  divided 
in  opinion,  there  may  be  some  difiQculty ; 
but,  in  that  case,  they  should  direct  a  special 
verdict,  which  is  the  only  way  of  getting 
out  of  it. 

But,  if  this  point  be  against  us;  still  I 
contend,  that  the  merits  are  with  us.  It 
cannot  be  denied,  but  an  officer  in  Aylett's 
situation  might  make  himself  personally 
liable,  and  that  he  would  be  so,  if  the  terms 
were  personal.  From  the  whole  tenor  of 
this  evidence,  Aylett  seems  to  have  intended 
to  become  personally  liable.  It  does  not 
appear,  that  he  had  any  authority  to  con- 
tract for  the  United  States ;  but  he  con- 
tracted with  the  United  States,  and  Syme 
with  him«  He  appears  to  be  in  arrear  to 
the  United  States,  and  in  one  of  his  letters 
says,  he  must  close  his  accounts  before  he 

resigns  his  office:  which  shews,  he 
111      considered    the     engagement     *with 

Syme  as  personal,  and  that  he  wanted 
a  voucher  to  settle  with  the  public.  In 
another  letter,  after  a  suit  was  brought,  he 
says,  if  it  were  not  for  delay,  he  would 
prefer  that  mode  of  settlement  to  any  other, 
and  proposes  a  reference;  which  proves  the 
same  idea,  of  his  personal  responsibility. 
As  to  the  case  from  IT.  R.,  the  Governor 
there,  probably,  represented  the  person  of 
the  King,  and  then  the  contract  was  ex- 
pressly with  government.  Besides,  the 
account  there  was  made  up  against  govern- 
ment; but,  here,  it  was  against  Aylett. 

Washington.  Mr.  Wickham  states  it,  as 
if  the  plaintiff  had  moved  the  Court  to  in- 
struct the  jury,  and  they  had  refused.  But, 
it  was  not  the  plaintiff,  but  the  defendant 
who  moved;  and  the  defendant  does  not 
complain.  If  the  plaintiff  had  insisted  on 
the  Court's  opinion,  and  been  refused, 
perhaps  there  might  have  been  something 
in  the  exception.  But,  as  it  is,  there  is 
none. 

Wickham.  It  could  have  required  a  coun- 
sel of  more  than  ordinary  assurance,  after 
what  had  passed,  to  have  made  such  a  mo- 
tion ;  because,  the  Court  had  already  de- 
cided. There  is  a  general  count  for  money 
had  and  received;  and  Aylett  appears  to 
have  received  large  sums  which  were  to  pay 
for  this  flour,  and,  therefore,  were  received 
to  the  plaintiff's  use. 

Washington.  That  argument  was  proper 
for  the  jury,  and  was  probably  urged. 

FLEMING,  Judge.  With  regard  to  the 
question,  whether  this  was  a  public  or  a 
private  contract,  I  have  no  doubt.  The 
whole  of  Aylett' s  conduct  shews,  that  he 
acted  in  his  public  and  not  in  his  private 
capacity.  The  very  nature  and  style  of  the 
contract  proves  it;  and  it  must  have  been 
known  to  the  plaintiff,  that  he  was  negotia- 


ting as  a  public  agent.  I  think,  therefore, 
that  Aylett  was  not  personally  liable.  For, 
it  is  fully  within  the  influence  of  the  prin- 
ciple in  Macbeath  v.  Haldimand,  1  T.  R. 
[172.]     That  case  is  conclusive,  and 

112  the  decisions  *ref erred  to  in  it,  go  the 
whole    length    of   determining    this: 

particularly,  that  of  Lutterloh  v.  Halsey ; 
where  an  action  was  brought  against  Hal- 
sey, who  was  a  commissary  for  the  supply 
of  forage  for  the  army,  by  Lutterloh,  who 
had  been  employed  by  him  in  that  service, 
and  it  was  held  that  the  action  would  not 
lie.  Which  is  very  nearly  the  case  before 
the  Court;  and,  therefore,  may  be  con- 
sidered as  putting  an  end  to  the  question  as 
to  the  original  contract. 

Nor  is  there  any  thing  in  the  subsequent 
correspondence,  which  tends,  as  far  as  I  can 
discover,  to  increase  the  personal  responsi- 
bility of  Aylett.  At  any  rate,  it  was  a 
question  proper  for  the  consideration  of  the 
jury.  For,  I  am  clearly  of  opinion,  that 
it  ought  to  have  been  left  to  them  to  con- 
sider of  the  mizt  testimony  which  was 
offered ;  and,  therefore,  that  the  Court  were 
right  in  the  direction  which  they  gave,  ac- 
cording to  the  opinion  of  Judge  BuUer  in 
Macbeath  v.  Haldimand,  [1  T.  R.  182;  sec 
ante,  p.  81.]  And  as  they  have  decided 
the  fact  in  favor  of  the  defendant,  I  see  no 
reason  for  disturbing  a  verdict,  which  I 
think  right  upon  the  merits. 

My  opinion,  therefore,  is,  that  the  judg- 
ment should  be  affirmed. 

CARRINGTON,  Judge.  The  question 
made  by  the  bill  of  exceptions,  is,  to  the 
conduct  of  the  Court  relative  to  the  instruc- 
tion given  to  the  jury.  One  exception 
taken  by  the  appellant's  counsel  was,  that 
the  senior  Judge  decided  positively  for  the 
defendant.  But,  it  appears,  that  the  other 
Judge  differing  from  him,  thev  finally 
concurred  in  leaving  it  to  the  jury.  So, 
that  the  first  opinion  of  the  senior  Judge, 
whether  right  or  wrong,  was  unimportant, 
as  the  final  declaration  of  both  Judges,  and 
not  the  single  opinion  of  either,  was  to  be 
the  rule.  There  is,  consequently,  no  cause 
of  complaint  upon  that  ground. 

But  it  was  said,  that  the  plaintiff  had  a 
right   to   the   Court's  opinion   on    the  evi- 
dence,   and,    therefore,    that    it    ought   to 
have   been  given.     I   think,    though, 

113  *that  in  the  present  case  the  jury  had 
a   right  to  decide  upon  the  evidence ; 

and,  consequently,  that  the  direction  was 
right.  If  the  jury  mistook  the  law,  the 
plaintiff  should  have  moved  for  a  new 
trial ;  or,  if  he  feared  it,  before  the  verdict 
was  rendered,  he  might  have  prepared 
notes  for  a  special  verdict,  or  demurred  to 
the  evidence ;  by  either  of  which  means,  he 
could  have  got  the  Court's  opinion  if 
he  had  desired  it.  But,  instead  of  this,  he 
chose  to  risque  his  cause  with  the  jury  al- 
together, and,  therefore,  must  submit  to 
the  verdict ;  as  he  has  shewn  no  error  in  the 
proceeding  of  the  Court,  which  ought  to 
avoid  it. 

Thus  far  with   respect  to  the  conduct  of 
the  Court : 
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But,  upon  the  merits  of  the  case,  I  am  of 
opinion,  that  the  verdict  was  right:  for, 
the  facts  disclosed  in  the  record,  clearly 
prove,  that  Aylett  contracted  in  his  public, 
and  not  in  his  private  capacity.  His  an- 
swer to  the  original  proposal  is  designated 
by  his  public  character;  and  it  is  not 
probable,  that  he  would,  upon  his  own 
account  merely,  have  made  so  many  large 
contracts  as  it  appears  he  did.  Neither  is 
it  presumable,  that  any  person  would  have 
preferred  him  to  the  public  in  such  a  trans- 
action, of  that  he  would  have  taken  a 
risque  upon  himself,  which  might  have 
involved  him  in  ruin.  The  principle  estab- 
lished in  Macbeath  v.  Haldimand,  1  T.  R., 
172,  is,  that  an  officer  appointed  by  govern- 
ment, and  treating  as  an  agent  for  the 
public,  is  not  liable  to  be  sued  upon  contracts 
made  by  him  in  that  capacity :  which  is 
precisely  the  situation  of  Aylett,  according 
to  the  facts  contained  in  the  record;  and, 
therefore,  that  case  may  be  considered  as 
an  express  authority  in  favor  of  the  defend- 
ant, upon  the  merits  of  the  caise.  So,  that 
the  jury  appear  to  me  to  have  decided 
rightly  upon  the  evidence.  But,  we  are  de- 
termining on  the  bill  of  exceptions,  which 
discloses  no  error  in  the  conduct  of  the 
Court;  and,  therefore,  I  am  for  affirming 
the  judgment. 

PENDLETON,  President.  The  record 
is,  apparently,  voluminous ;  but  it  is 
114  short  as  to  the  proceedings  Mn  Court, 
the  length  being  occasioned  by  the 
insertion  of  the  evidence.  Whether  this  be 
the  whole  evidence  produced  at  the  trial, 
d^n't  appear;  but  it  seems,  from  the  bill 
of  exceptions,  as  if  the  question  agitated  in 
the  Court,  turned  upon  the  contract  and 
the  conduct  of  Mr.  Aylett,  as  appearing 
from  that  testimony :  And  if  it  was  proper 
for  this  Court  to  decide  upon  the  justice  of 
the  verdict,  they  might  have  thought  them- 
selves at  liberty  to  do  so,  upon  the  evidence 
stated. 

But,  it  is  not  the  verdict  of  the  jury,  but 
the  opinion  of  the  Court,  that  we  are  to 
examine  into,  upon  the  bill  of  exceptions. 

That  opinion,  we  must  take  from  the  final 
direction  of  the  Court,  and  not  from  an  opin- 
ion delivered  by  one  Judge  and  retracted  by 
him  on  discovering  that  his  associate  dif- 
fered from  him.  The  opinion  of  the  Court 
was,  to  leave  the  whole  matter  to  the  jury, 
with  this  direction,  that  if  they  thought 
Aylett  had,  by  his  contract,  or  subsequent 
conduct,  made  himself  personally  liable, 
they  were  to  find  for  the  plaintiff;  if  not,  for 
the  defendant. 

In  Buller's  N.  P.,  316,  it  is  laid  down 
from  Sir  Thomas  Raymond,  405,  [Chiches- 
ter V.  Philips,]  and  I  do  not  find  it  con- 
troverted that  if  the  judge  allow  matter  to  be 
evidence,  but  not  conclusive,  and  so  refer  it 
to  the  jury,  no  bill  of  exceptions  will  lie ; 
and,  accordingly,  in  the  case  of  Macbeath 
V.  Haldimand,  the  motion  for  a  new  trial 
is  founded  upon  the  Judge  not  having  left 
the  evidence  to  the  jury,  as  well  as  on  his 
having  given  a  misdirection  on  a  point  of 
law. 


It  was  said,  this  was  a  misdirection,  as 
it  was  a  question  of  law  which  should  not 
have  been  left  to  the  jury,  since  it  is  the 
right  of  every  party  to  have  a  point  of  law 
decided  by  the  Court :  And  it  is  true,  that 
such  is  the  right  of  parties. 

Let  it  be  observed,  however,  that  we  are 
not  in  the  state  of  the  Court  of  King's 
Bench,  on  motions  for  new  trials  on  mis- 
direction of  the  Judge  at  the  nisi  prius 
trials,  which  are   subordinate   to  and 

115  are  decided  *upon  the  same  principles, 
as   if  in  the  Court  itself.     They  take 

the  history  of  the  trial  from  one  of  their 
body,  who  presided  over  it,  giving  his 
statement  full  credence.  But  we  are  an 
appellate  Court,  hearing  the  appeal  from 
an  inferior  Court  of  distinct  jurisdiction , 
and  can  judge  only  from  what  appears  on 
the  record. 

From  that  source  it  should  appear,  that 
the  appellant  asserted  his  claim  to  have  the 
point  of  law  tried  by  the  Court  at  the  time 
of  the  trial;  and  it  should  be  shewn  on  the 
record :  that  the  question  was  upon  a  point 
of  law :  Which  may  be  done  several  ways. 
By  moving  for  the  direction  of  the  Court 
immediately,  or  to  reserve  the  point  of  law 
on  the  case  stated  on  the  record,  or,  to 
move  the  Court  to  direct  the  jury  to  find  a 
special  verdict  upon  notes  offered,  shewing 
a  question  of  law,  or  by  demurring  to  the 
evidence,  bring  the  whole  question  of  law 
and  fact  before  the  Court. 

None  of  these  steps  appear  to  have  beep 
taken  by  the  plaintiff.  On  the  contrary, 
for  any  thing  which  appears,  he  seems  to 
have  been  willing  to  submit  the  whole  mat- 
ter to  the  jury.  He  does  not  move  for  any 
thing;  but,  the  defendant  having  moved 
for  a  direction  to  the  jury  to  find  for  him, 
the  plaintiff  opposes  it,  and  successfully 
too:  for,  the  Court  leave  it  to  the  jury,  after 
which,  he  does  not  demur  to  the  evidence, 
but  excepts,  and  that  not  to  the  opinion  of 
the  Court,  but  to  that  of  one  Judge  given 
and  retracted. 

In  that  view,  it  is  an  exception  without 
a  precedent. 

If,  we  view  the  evidence  with  regard  to 
the  points  on  which  the  Court  properly  left 
it  to  the  jury,  namely :  1.  Whether  Aylett 
bound  himself  personally  by  the  contract ; 
it  will  appear,  that  the  contract  was  with 
Aylett  in  his  character  of  public  agent,  so 
as  to  bind  government  and  not  himself 
personally;  and  this  is  proved,  not  by  the 
parade    of    letters    called    caballistic 

116  only,    but    by    Col.    Syme's  *origiual 
proposals  to  deal  with  him  as  a  public 

agent.  So,  that  upon  that  point,  the  ver- 
dict was  right  both  in  law  and  fact.  2.  As 
to  the  subsequent  conduct  of  Mr.  Aylett  to 
charge  himself;  that  was  surely  a  fact 
proper  for  the  jury :  and,  if  it  was  proper 
to  decide  on  it,  I  can  only  say,  that  there 
is  a  defect  in  the  evidence  to  enable  me  to 
do  so,  which  I  presume  might  have  been 
supplied  on  the  trial. 

The  dispute  was  about  price,  a  proper 
subject  for  the  jury;  and,  it  is  to  be  la> 
men  ted,  that  the  parties  had  not  settled  it, 
when  no  loss  to  either  would  have  happened : 
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But,  like  maaj  others,  they  got  angry  and 
went  to  law,  and  must  abide  by  the  conse- 
quence. 

It  is  said,  it  appears,  Aylett  was  indebted 
to  the  United  States;  and,  that  upon  the 
third  count  for  money,  had,  and  received 
to  the  plaintiff's  use,  Sjme  may  recover. 
But,  the  counsel  appears  to  have  mistaken 
the  count,  which  is  for  money  laid  out  and 
expended  by  the  plaintiff  for  the  use  of  the 
defendant,  and  not  for  money  had  and  re- 
ceived, as  he  supposed.  But,  it  don't  ap- 
pear that  Aylett  is  indebted.  Harrison  savs 
he  was  indebted  upwards  of  eight  millions 
of  dollars  by  the  treasury  books :  And  Tate 
says,  that  by  Aylett' s  books  there  appears 
a  small  balance  either  way,  but  he  cannot 
recollect  which. 

So,  that  the  fact  is  undetermined  until 
that  account  be  settled. 

Affirm  the  judgment. 


117  *Maxwell  v.  Light. 

[Saturday,  November  4th,  1797.] 

Deed— CertMtod  Copy— BvldMioe.*— A  certified  copy  of 
a  deed  not  duly  recorded.  Is  not  admissible  evi- 
dence of  the  contents  of  the  original. 

SsoM— S«flBe— Swne.— The  refusal  of  a  party  to  pro- 
duce the  original,  which  is  in  his  possession,  on 
due  notice,  will  authorize  the  admission  of  a  copy 
in  evidence,  on  proof  of  its  being  a  true  copy. 

Replovln—Bvldeiice  after  Verdict— BzoMsive  Dlstrass.t 
—The  Court  may  hear  evidence  after  verdict 
In  case  of  a  replevin,  in  order  to  shew  that  the 
landlord  distrained  for  more  rent  than  was  dne: 
on  shewing  which,  the  judgment  will  be  for  the 
rent  merely,  and  not  the  double  value. 

*Copy  of  Deed— When  Admissible  in  Evidence.— The 
copy  of  a  deed  acknowledged  by  the  grantor  before 
justices,  by  them  certified  to  the  clerk  for  record, 
and  by  him  certified  to  be  a  true  copy,  is  admis- 
sible as  primary  evidence,  equivalent  to  the  orig- 
inaL  Baker  v.  Preston,  Qilm.  235.  885,  citing  the 
principal  case:  Whltacre  v.  Mcllhaney,  4  Munf.  810; 
Tnrner  v.  Stlp.  1  Wash.  319:  Lee  v.  Tapscott  2  Wash, 
281.  The  principal  case  Is  cited  in  this  connection 
in  Taliaferro  v.  Pryor.  12  Oratt890.  See  mono- 
graphic note  on  "Deeds"  appended  to  Fiott  v.  Ck>m., 
l2Gratt.  564. 

In  Ben  v.  Peete.  2  Rand.  544,  the  court  said:  "The 
case  of  Maxwell  v.  lAght,  1  Call  117,  may  also  be  con- 
sidered as  having  some  bearing  on  the  present:  the 
court  deciding  there,  that  if  the  deed  of  lease  was 
admitted  to  record  at  the  inetanee  of  the  appellant,  a 
copy  might,  under  circumstances,  be  received  as 
evidence." 

In  Oox  V.  Wayt,  20  W.  Va.  816,  the  court  said:  "As 
a  deed  when  properly  admitted  to  record,  becomes 
in  itself  a  record,  which  is  evidence  against  any 
person  of  the  dne  execution  thereof,  and  stands  as 
notice  to  all  persons  of  the  contents  thereof,  it  fol- 
lows, that  if  in  this  case,  as  in  all  others,  it  appears 
on  the  face  thereof,  that  the  court  or  officer  making 
the  same,  had  no  jurisdiction  over  the  subject  or 
authority  to  make  the  same,  it  can  as  a  record, 
have  no  force  or  effect  whatever.  Maxwell  t.  lAght, 
I  CaU  117:  Tavenner  v.  Barrett,  21  W.  Va  85«w" 

The  principal  case  is  cited  in  this  connection  in 
Herriuff  v.  Lee,  22  W.  Va.  tf72:  and  in  foot-note  to 
Johnston  v.  Slater.  11  Gratt  321. 

tReplevIa   Statoto— DowMe  Rent— How  Recovered.— 


In  replevin  by  Maxwell  for  taking  his 
goods  and  chattels,  Light  avowed  the  taking 
for  rent  arrear  due  by  indenture  on  a  detnise 
for  ten  years.  The  plaintiff  replied:  1. 
That  the  avowant  did  not  detnise,  and  issue 
thereon.  2.  Entry  by  the  defendant  into 
parcel  and  expulsion  of  the  plaintiff.  3. 
No  rent  arrear.  4.  That  defendant  did  not 
build  certain  walls  on  the  premises.  5. 
That  defendant  did  not  permit  the  plaintiff 
to  clear  and  cultivate  twenty  acres  of  land 
in  addition  to  the  cleared  lands.  6.  That 
defendant  entered  and  expelled  the  plaintiff 
from  another  parcel  of  the  demised  prem- 
ises. 

Rejoinder  to  the  2d  plea :  That  he  entered 
by  consent  of  the  plaintiff,  and  issue.  De- 
murrer to  4th,  and  5th  pleas.  Rejoinder  to 
the  6th  plea :  That  the  defendant  did  not 
enter  and  expel  the  plaintiff,  and  issue 
thereon.  After  which,  follows  this  entry; 
^'and  the  said  Peter  Light  by  his  attorney, 
demurs  generally  to  the  first  and  third  plea 
aforesaid,  of  the  said  James  Maxwell  above 
pleaded.  Which  demurrer,  the  said  James 
Maxwell  by  his  attorney  joins." 

Upon  the  trial  of  the  issues,  the  plaintiff 
filed  a  bill  of  exceptions  to  the  Court's  opin- 
ion, which  stated  that,  the  avowant  offered 
a  copy  of  an  indenture  of  lease  in  evidence, 
the  onlv  probat  of  which  was  in  these 
words:  ''At  a  Court  continued  and  held  for 
Berkeley  County,  the  18th  day  of  May,  1791. 
This  indenture  was  proved  by  th^oath  of 
Moses  Hunter  a  witness  thereto,  and  or- 
dered to  be  recorded. 

Teste,  Moses  Hunter." 

To  which  the  plaintiff  objected,  because, 
it  was  only  a  copy,  and  not  so  proved  and 
authenticated  as  to  make  it  legal  evidence. 
That  the  avowant  then  proved,  that  the 
plaintiff  had  acknowledged,  that  a 
118  Meed  which  he  said  was  the  original 
lease,  was  in  the  possession  of  the 
plaintiff  since  the  date  of  the  said  certifi- 
cate, who  did  not  produce  it,  though  called 
on  to  do  so,  at  the  trial  of  the  cause.  That 
the  plaintiff  proved,  that  Moses  Hunter,  one 
of  the  subscribing  witnesses  to  the  said 
deed,  is  alive,  and  within  the  jurisdiction 
of  the  Court.  That  the  Court  permitted  the 
deed  to  go  in  evidence,  without  any  proof 
from  the  subscribing  witnesses,  that  the 
original  had  been  executed,  or  that  the  said 
copy  was  a  true  copy  of  the  original.  An- 
other bill  of  exceptions  stated,  that  the 
Court  directed  the  jury,  that  the  said  copy 
of  the  deed  was  sufficient  to  prove  the  de- 
mise. A  third  bill  of  exceptions,  to  same 
effect  as  the  last. 

Verdict  for  the  avowant   in  these   words : 

The  principal  case  is  cited  and  distingrulshed,  and 
the  practice  established  by  it  declared  to  be  anom- 
alous and  inconvenient,  in  Bariramln  v.  Poltiauz,  4 
]>irh  419. 

Same.— The  principal  case  is  cited  In  Nicolson  v. 
Hancock.  4  H.  &  M.  601,  as  a  precedent  for  bringing 
the  action  of  replevin. 

See  generally,  monographic  note  on  "Detinue  and 
Replevin"  appended  to  Hunt  v.  Martin,  8  Gratt  578. 
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"We  of  the  jury,  find  for  the  avowant,  and 
also  find  two  hundred  and  twenty-live 
pounds  Pennsylvania  currency,  of  the  value 
of  one  hundred  and  eighty  pounds  current 
money  of  Virginia,  to  be  rent  in  arrear  and 
due  from  the  plaintiff  to  the  avowant." 

After  the  verdict,  the  plaintiff  filed  a 
fourth  bill  of  exceptions,  which  stated,  that 
the  landlord  moved  the  Court  for  judgment 
for  double  the  rent  found  by  the  jury  to  be 
in  arrear,  to  which  the  plaintiff  objected, 
and  offered  to  prove  to  the  Court,  that  the 
avowant  had  distrained  for  more  rent  than 
the  jury  had  found  due  and  arrear:  which 
evidence,  the  Court  refused  to  hear,  after 
the  verdict  received  and  the  jury  discharged, 
because  ex  parte,  irregular  and  without 
notice. 

The  Court  over-ruled  the  demurrers,  and 
gave  judgment  for  double  the  rent  found  by 
the  jury  to  be  in  arrear,  and  the  costs. 
From  which  judgment,  Maxwell  appealed 
to  this  Court. 

Washington,  for  the  appellant. 

The  copy  of  the  deed  ought  not  to  have 
been  permitted  to  go  in  evidence  to  the  jury. 
There  are  two  ways  of  proving  deeds,  one 
by  witnesses,  and  the  other  by  attested 
copies  from  the  records,  where  they  have 
been  proved  as  the  law  directs.  The 
119  last  is  as  *good  evidence,  as  the  orig- 
inal itself  would  be ;  but,  if  the  deed 
be  not  proved  and  recorded  as  the  law  di- 
rects, then  a  copy  is  not  good  evidence.  In 
the  present  case,  the  deed  was  proved  by  one 
witness  only ;  and,  although  it  is  recorded, 
yet  that  gives  no  degree  of  evidence  to  it ; 
because,  it  was  not  done  as  the  law  directs. 
It  is,  therefore,  no  more  than  the  Clerk's 
certificate,  which  is  not  evidence  in  any 
case;  for,  it  is  not  on  oath,  and  is  of  no 
more  weight  than  the  certificate  of  any 
other  person.  Therefore,  the  copy  was  not 
evidence,  without  proof  that  it  was  a  true 
copy  of  the  original,  unless  Maxwell's  ac- 
knowledgment, that  he  had  possession  of 
the  original,  altered  the  case.  But,  it  did 
not ;  for,  to  have  that  effect,  it  should  have 
been  proved  that  it  was  in  his  possession 
at  ^he  time  of  the  trial,  and  not  that  it  had 
been  in  his  possession,  at  some  time  before. 
Because,  he  had  once  bad  it  in  possession, 
it  did  not  follow  that  he  was  always  to 
have  it.  Besides,  notice  should  have  been 
given  him  to  produce  it,  or  he  was  not  bound 
to  carry  it  to  Court,  or  to  bring  it  forward, 
when  called  for  by  the  other  party.  Gilb. 
Law.  Bv.  95,  97.  [Roe,  on  dem.  of  Haldane 
et  al.  V.  Harvey,]  4  Burr,  2487.  There  is  a 
difference  between  proving  the  contents  of 
a  deed,  and  proving  a  copy  of  a  deed.  In 
the  last  case,  the  witness  must  swear  that 
it  is  a  copy.  Gilb.  Law.  Ev.  %.  So,  that 
although  it  should  be  admitted  in  any  case, 
that  a  copy  is  evidence,  still  the  party  who 
would  offer  it,  must  prove,  that  what  he 
produces  is  a  copy  of  the  original. 

The  Court  erred  in  another  instance. 
For,  it  appears  by  the  bill  of  exceptions, 
that  they  affirmed  to  the  jury,  that  the  evi- 
dence offered  was  sufficient  to  maintain  the 
issue.     Whereas,  they  should   merely   have 


decided  on  the  competency,  and  left  the 
sufficiency  to  the  jury;  and  the  decisions 
of  this  Court  have  been  so. 

The  Court  were   clearly    wrong    also,    in 
refusing  to  hear  the  evidence,  after  the  ver- 
dict, in  order  to  prove  that  the  distress  was 
for  more   rent   in    arrear   than  the  jury  by 
their  verdict  had  found  to  be  due. 

120  ^Williams,  contra. 

Three  witnesses  are  not  necessary 
in  order  to  record  a  deed ;  for,  one  is  enough 
to  admit  it  to  record,  though  three  are  req- 
uisite in  order  to  give  it  effect  against 
creditors.  The  words  of  the  act  of  Assem- 
bly warrant  this  distinction,  as  it  does  not 
prohibit  probat  by  one ;  but  only  speaks  of 
its  being  void  against  creditors  and  pur- 
chasers, unless  proved  by  three,  leaving 
the  grantee  to  prove  it  as  he  pleases,  be- 
tween him  and  the  grantor.  The  County 
Court,  when  the  deed  was  recorded,  had  a 
right  to  receive  the  oath  of  the  witness ; 
and,  therefore,  the  certificate  of  that  probat 
was  sufficient  proof  of  the  execution  of  the 
deed.  But,  the  deed  has  been  recorded,  and 
that  record  is  effectual  till  reversed,  so  that 
this  Court  will  not  examine  into  it.  The 
copy,  therefore,  was  good  evidence,  es- 
pecially as  Maxwell,  who  accepted,  is  proved 
to  have  acknowledged  his  having  had  pos- 
session, and  does  not  state  any  subsequent 
dispossession. 

It  was  Maxwell  who  called  for  the  opinion 
of  the  Court,  and,  therefore,  he  should  not 
be  allowed  to  except  to  it. 

Ab  to  the  other  point,  the  quantum  due 
was  involved  in  the  issues;  and  the  jury 
having  decided  it,  no  new  evidence  was 
admissible  after  the  verdict,  as  to  a  point 
which  was   proper  for  their  investigation. 

Washington.  The  copy  was  inadmissi- 
ble. None  but  the  copy  of  a  deed  recorded, 
as  the  law  allows,  could  be  admitted.  For, 
if  not  recorded  as  the  law  directs,  it  is  the 
same  as  if  it  was  not  recorded  at  all.  In 
England,  none  but  deeds  of  bargain  and 
sale  are  enrolled,  and  a  copy  of  the  enroll- 
ment is  evidence.  But|  suppose,  a  feoff- 
ment were  enrolled,  would  that  be  evidence? 
It  was  said,  that  as  it  had  been  recorded, 
it  was  effectual,  till  reversed.  But,  there 
is  no  mode  of  reversing  it ;  no  appeal  or 
supersedeas  lies ;  this  argument,  therefore, 
objects  the  want  of  that  which  cannot  be. 
It  is  said,  that  Maxwell   required  the 

121  opinion  of  the  *Court.     But,  that  did 
not  authorise   them    to   give  an    im- 
proper direction  to  the  jury. 

PENDLETON,  President.  TTpon  the  third 
point,  the  question  is,  whether  the  Court  or 
the  jury  are  to  assess  the  double  value? 
For,  if  the  Court,  then  the  evidence  was 
proper;  but,  if  the  jury,  then  it  was  not. 

Washington.  It  is  the  province  of  the 
Court  to  assess  it;  because,  they  are  to 
render  the  judgment,  and,  therefore,  ought 
to  hear  the  testimony  on  which  it  is  to  be 
founded.  The  object  of  the  law  was,  to 
punish  tenants  who  replevied  when  the 
rent  was  justly  due ;  but  the  landlord  may 
distrain   for  more    than    is  due,   and  if  he 
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does,    then   he   is   not   entitled   to   double 
Talue. 

Williams.  The  practice  would  introduce 
inconvenience,  and  would  tend  to  surprise 
the  plaintiff. 

PENDLETON,  President.  If  the  land- 
lord did  distrain  for  too  much,  was  he  en- 
titled to  the  double  value? 

The  Court  havini^  taken  a  few  days  to 
consider  the  case; 

PENDLiETON,  President,  now  delivered 
their  resolution;  that  the  judgment  was 
erroneous  on  account  of  the  Court's  per- 
mitting the  copy  of  the  deed  to  be  given  in 
evidence,  without  any  other  proof  than  the 
Clerk's  certificate  of  its  being  proved  by 
one  witness.  Because,  although  the  copy 
would  have  been  sufficient,  if  the  appellant 
refused  to  produce  the  original  when  called 
on,  yet,  it  ought  to  have  been  proved  to 
have  been  a  copy  by  other  evidence.  For, 
its  being  proved  by  one  witness,  did  not 
authorise  the  recording  of  it  under  the  act 
of  Assembly.  That,  therefore,  the  judg- 
ment was  to  be  reversed,  and  the  cause  re- 
mitted to  the  District  Court  for  a  new  trial 
to  be  had. 

The  judgment  was  as  follows :  ^  *The  Court 
is  of  opinion,  that  there  is  error  in  the  said 

judgment  in  this,    that  the  said  Dia- 
122      trict  Court  permitted  *the  copy  of  the 

lease  from  the  appellee   to  the  appel- 
lant   to   be   given  in   evidence  on  the  trial 
without  other  proof  of  the  execution  of  the 
original,  or  of  its  being  a  true  copy  thereof, 
than  the  certificate  of  Moses  Hunter  annexed 
to   the    copy;  since,    although  the  proof  of 
the  execution  ought  to  have  been  dispensed 
with,  on  the  appellant's  refusing  to  produce 
the  original  in  his   possession,  it  was    in- 
cumbent on  him  to  have  proved  the  truth  of 
the  copy  by  better  proof  than  the  certificate 
of  the   Clerk    from   the   records ;  as  the  re- 
cording   of   the   original   on    proof  bv  one 
witness    is  not  warranted   by  law.     There- 
fore, it  is  considered  by  the  Court,  that  the 
said  judgment  be    reversed    and    annulled, 
and  that  the  appellant  recover  against  the 
appellee  his  costs  by  him  expended   in    the 
prosecution    of   his  appeal   aforesaid  here, 
and  it  is  ordered,    that  the    jurors'    verdict 
be  set  aside,  and  that  the  cause  be  remanded 
to  the  said  District  Court  for  a  new  trial  to 
be  had  therein,  in  which,    if  the  appellant 
shall  refuse  to  produce  the  original   lease, 
the   copy    shall    be    admitted  as  evidence, 
upon  the  appellee's  proving,  either  that  it 
is  a  true  copy,  or  that  the  probat  in  Berkeley 
County  Court,  was  made  at  the  instance  of 
the  appellant.     And,    it  is  further  ordered, 
that  upon  the  trial  and  after  the  verdict,  if 
the  jury  shall  find   for  the    avowant,    and 
ascertain  the  rent  due,  the  tenant  shall   be 
allowed    to   give   in  evidence  to  the  Court, 
that   more   rent   was   distrained   for,  than 
shall  be  so  found  due,  in  order  to  avoid  the 
entry  of  the  judgment  for  double  the  value 
of  the  rent,  and  confine  the  same  to  the  rent 
only." 
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AMi^mcnt— Handwriting  of  Asilpior— Bvidence.*— la 

a  suit  affalust  the  asslsnor  of  a  bond,  the  hand- 
writing of  the  assiffuors  prior  to  his  own,  need  not 
be  proved  upon  the  trial  of  the  cause. 
Point  of  Law-Oplnlon  of  Court.— if  the  party  ffets  the 
opinion  of  the  Court  upon  a  point  of  law  in  one 
shape,  he  shall  not  be  permitted  to  object,  that  it 
was  not  ffiven  him  in  another. 

X^ckie  gave  a  bond  for  the  payment  of 
money  to  Saunders;  who  assigned  it  to 
Greenhill ;  who  assigned  it  to  Duval ;  who 
assigned  it  to  M'Williams ;  who  assigned  it 
to  Smith ;  who  brought  suit  upon  it  against 
the  executors  of  the  obligor;  who  plead 
fully  administered,  and  had  a  verdict  and 
judgment  in  their  favor  upon  that  plea : 
Whereupon,  Smith  brought  suit  against 
M'Williams,  and  counted,  1,  specially  upon 
the  assignment  and  suit ;  2,  for  money  had 
and  received  to  the  plaintiff's  use.  Plea, 
nonassumpsit,  and  issue.  The  plaintiff 
gave  a  copy  of  the  record  in  the  foregoing 
suit  in  evidence,  and  proved  the  assignment 
from  M'Williams,  but  did  not  prove  the 
other  three  assignments.  The  defendant 
excepted  to  the  evidence,  1,  because,  al- 
though judgment  had  been  obtained  on  the 
bond  in  another  Court,  yet  the  plaintiff  had 
it  in  his  possession;  2,  because  the  first 
three  assignments  were  not  proved.  These 
exceptions  were  over-ruled.  The  defend- 
ant then  moved  the  Court  to  instruct 
the  jury,  that  the  defendant  was  not  liable 
on  his  assignment,  but  the  Court  instructed 
the  jury  that  he  was.  After  which,  the 
defendant  desired  the  Court  to  direct  the 
jury  to  find  a  special  verdict,  * 'stating 
the  whole  circumstances  and  facts  which 
they  should  find  in   evidence,    and  leaving 

«AMlffnnient— Aftsl^ee  of  Note— Recovery —Asmiib|h 

sit.— Recovery  may  be  had  by  an  assimee  against 
an  assignor  of  nonneffotiable  paper  on  the  common 
count  for  money  had  and  received,  in  indebitatus 
assumpsit.  Huffhes  v.  Frum,  41  W.  Va.  446,  83  S.  £. 
Rep.  004.  The  court,  on  p.  447  of  this  case,  said: 
"There  being  a  count  for  money  had  and  received, 
there  can  be  a  recovery  based  on  the  asslffnmeutof 
a  chose  in  action  turning  out  insolvent,  whether 
there  was  an  express  or  an  implied  undertaking  to 
stand  rood  for  it  In  case  of  failure  to  collect,  since 
it  is  a  case  where  money  has  been  paid  on  a  consid- 
eration failing:  and  the  law  says  it  shall  be  re- 
funded, and  is  thus  a  case  of  money  had  and 
received  by  one  person,  which  should  be  repaid, 
and  is  therefore,  in  le^al  contemplation,  received 
for  the  use  of  the  party  who  paid  it,  and  is  recov- 
erable under  the  count  for  money  bad  and  received. 
Tucker's  opinion,  Drane  v.  Scholfield,  0  Leiffh  895; 
opinion  in  Mackie  v.  Davis.  2  Wash.  <Va.)  219; 
ROANS,  J.,  in  Me  Williams  v.  Stnith,  1  Call  125.  The 
case  Just  cited  from  l  Call  is  pointedly  decisive  of 
the  question  logically."  The  principal  case  is  cited 
in  this  connection  in  Wood  v.  Luttrel,  1  Call  238.  240. 
Same— Recourse  to  Aftslffoor— Diligence— Bills  of  Bx- 
chaago.— The  principal  case  is  cited  in  Dunlop  v. 
Harris.  5  Call  56.  See  generally,  monoirraphic  note 
on  "Assisrnments*'  appended  to  Rasrsdale  v.  Haary,  9 
Gratt.  409. 
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the  law  to  the  Court;"  which  the  Court 
refused  to  do,  and  an  exception  to  the  re- 
fusal was  taken.  Verdict  and  judgment 
for  the  plaintiff.  From  which  judgment, 
the  defendant  appealed  to  this  Court. 

Warden,  for  the  appellant, 

Said,  1.  That  Smith  had  been  guilty  of 
laches;  and  that,  whether  laches  or  not, 
was  a  question  for  the  Court  to  decide,  and 
not  the  jury.  [Chamberlyn  v.  Delarive,] 
2  Wils.  353.  2.  That  the  record  was  not 
exemplified  under  seal,  according  to  the 
decision  of  this  Court  upon  a  former 
124  occasion.  *3.  That  the  Court  ought 
to  have  directed  the  jury  to  find  a 
special  verdict,  as  there  was  matter  of  law 
involved  in  the  case. 

Washington,  contra. 

There  was  no  application  to  the  Court  to 
instruct  the  jury,  whether  Smith  had  been 
guilty  of  laches  or  not ;  they  were  merely 
asked  their  opinion,  whether  an  assignor 
was  liable,  and  they  gave  it  that  he  was; 
which  is  agreeable  to  the  decision  of  this 
Court.  Although  a  party  may  have  a  right 
to  the  opinion  of  the  Court,  he  should  ask 
for  it  according  to  the  decisions  of  this 
Court ;  but  here  he  did  not,  upon  the  point 
of  laches;  and,  therefore,  has  no  ground 
for  exception.  If,  however,  the  defendant 
had  asked  it,  and  the  Court  had  refused, 
the  refusal  would  have  been  right.  In  this 
country,  even  upon  bills  of  exchange,  the 
Courts  do  not  instruct  the  jury  as  to  laches, 
but  leave  it  to  themselves  to  decide.  But 
there  was  no  negligence  in  this  case. 

There  was  no  occasion  that  the  record 
should  be  exemplified  under  seal ;  the  case 
of  Burk's  exrs.  v.  Trigg's  exr.  2  Wash. 
215,  in  this  Court,  was  upon  the  plea  of  nul 
tiel  record;  in  which  case,  the  exemplifica- 
tion was  proper;  but  here  it  was  not  in 
issue. 

As  to  the  motion  for  a  special  verdict, 
this  point,  whether  a  Court  refusing  to 
direct  it,  is  guilty  of  error,  is  not  for  dis- 
cussion at  present.  It  seems  admitted,  that 
the  party  has  a  right  to  the  Court's  opinion 
on  the  law ;  but  what  refusal  is  error,  has 
not  been  fully  settled.  The  Court  has  said, 
[Syme  v.  Butler,  exr.  ante,  99,]  that  the 
party  may  procure  it  by  various  modes.  1. 
By  moving  the  Court  to  instruct  the  jury 
what  the  law  of  the  case  is.  2.  By  demur- 
ring to  khe  evidence.  3.  By  preparing  notes 
for  a  special  verdict,  which  the  Court  may 
judge  of.  But  if  the  party  makes  choice 
of  one,  he  cannot  complain  that  he  did  not 
have  the  other  also ;  for  one  is  as  adequate 
for  his  purpose  as  the  other. 

ROANB,    Judge.      At    the   trial  of   this 
cause,  it  appears,  from  the  bill  of  ex- 
125      ceptions,    that   two  objections    *were 
taken  to  the  writing  obligatory,  with 
the  assignments  mentioned  in  the  declara- 
tion, being  evidence  proper  to  be  submitted 
to  the  jury.     1st.  Because,    inasmuch,  as  it 
ought,   according  to  law,   as  was   alleged, 
to    have   been    in    the  office  of  the'  Court  of 
Caroline,  having  been,  as  appears  from  the 
record   in   this   case,    the  foundation  of  an 


action  in  that  Court,  it  is  to  be  inferred, 
that  this  was  not  the  note  mentioned  in  the 
declaration;  and  2d.  That  it  should  not 
have  been  given  in  evidence,  without  prov- 
ing the  hand-writing  of  the  assignors  in 
all  the  intermediate  assignments. 

As  to  the  first,  we  have  only  to  say,  that 
the  note  itself  was  proper  to  be  given  in 
evidence.  How  the  party  obtained  it,  was 
not  an  enquiry  for  the  Court.  As  an  action 
is  given  to  the  assignee  in  default  of  re- 
covery against  the  obligor,  he  must  have 
the  use  of  the  note  some  how,  even  if  the 
action  is  brought  in  a  different  Court;  and 
we  ought  rather  to  intend  that  it  was  ob- 
tained properly  than  illegally. 

As  to  the  second,  it  was  decided,  in 
Mackie's  exr.  v.  Davis,  2  Wash.  219,  that 
this  action  was  founded  principally  on  the 
privity  which  exists  between  the  assignor 
and  assignee;  and,  therefore,  the  mesne 
endorsements  were  unnecessary  to  be 
proved. 

Another  exception  was  taken,  in  the 
argument,  to  the  obligation  as  proper  evi- 
dence, viz :  on  account  of  a  variance  of  the 
assignments  set  out  in  the  declaration, 
being  stated  to  be  for  value  received ; 
whereas,  these  last  words  are  wanting  in 
the  assignment  themselves.  To  which,  I 
answer,  the  expression  of  the  declaration, 
for  value  received,  is  only  an  averment  of 
the  plaintiff,  and  not  intended  as  an  aver- 
ment of  what  is  contained  in  the  assign- 
ments themselves.  But,  if  this  was  not  the 
case,  this  note,  with  its  assignments,  was 
certainly  proper  evidence  on  the  general 
count  for  money  had  and  received. 

It  also  might  have  been  objected,  that 
there  is  a  variance,  in  the  assignments 
126  given  in  evidence,  *from  those  stated 
in  the  declaration  as  to  the  day  in 
which  the  assignment  was  made  to  the 
plaintiff.  But,  the  last  answer  given  to  the 
preceding  objection,  would  equally  apply  to 
this,  if  it  should  be  deemed  such  a  variance, 
as  renders  it  improper  upon  the  special 
count :  As  to  which,  it  is  unnecessary  for 
me  to  give  any  opinion. 

The  objection  made  in  the  exceptions  to 
the  opinion  of  the  Court,  respecting  the 
liability  of  the  assignor,  is  justly  abandoned 
since  the  decision  of  this  Court  in  the  case 
of  Mackie's  exr.  v.  Davis. 

But,  after  having  moved  for  and  obtained 
the  opinion  of  the  Court  on  that  point,  and 
having  made  an  exception  to  that  opinion, 
which  would  reserve  to  him  the  benefit  of 
reviewing  it  before  an  appellate  Court,  the 
defendant,  without  stating  any  other  point 
of  law  arising  in  the  case,  moved  the  Court 
to  instruct  the  jury  to  find  a  special  verdict. 
It  does  not  appear  that  there  was  any  other 
point  of  law  in  the  cause  which  could  be 
proper  for  the  consideration  of  the  jury.  I 
say,  for  the  consideration  of  the  jury,  be- 
cause all  the  objections,  before  stated 
against  the  admissibility  or  competency  of 
the  evidence,  were  solely  proper  for  the 
consideration  of  the  Court. 

As  much  inclined  as  I  am  to  think,  that 
Courts  should  observe  the  maxim,  that 
Courts  shall  answer   to  questions  of  law,  I 
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see  no  reason  to  extend  the  doctrine  so  far 
as  that,  when  a  party  has  chosen  to  appeal 
to  the  opinion  of  the  Court  in  one  particular 
form,  he  should,  upon  the  same  ground  only, 
take  another  chance  for  the  opinion  of  the 
same  Court  in  another  form,  as  it  will  un- 
avoidably produce  delay.  If,  indeed,  the 
defendant  had  shewn  in  the  bill  of  excep- 
tions, that  there  were  other  points  in  the 
cause,  which  were  proper  for  the  decision 
of  the  Court,  and  not  decided  on  by  them, 
the  objection  would  probably  have  been 
considerably  more  substantial.  I  am  for 
affirxninfif  the  judgment. 

CARRINGTON,  Judge.    Concurred. 

127  *I^YONS,  Judge.     The  points  of  law 

were  decided  by  the  Court,  under  the 
motion  to  instruct  the  jury  upon  the  law. 
It  was  too  late  to  insist  upon  a  special  ver- 
dict, after  having  the  points  of  law  decided 
in  another  manner.  'The  plaintiff  pursued 
the  executors  of  the  obligor,  but  could  ob- 
tain no  satisfaction ;  and  his  own  assignor 
was  consequently  liable:  I  think,  there- 
fore, that  the  judgment  must  be  affirmed. 

PENDLETON,  President.     Concurred. 
Judgment  affirmed. 


Davies  v.  Mill«r  and  Others. 
[Monday,  October  80th,  1797.] 

What  Words  P«m  a  Fee  in  a  Will  ? 

Seme— "Estate"*— Case  at  Bar.— The  word  estate,  may 
be  transposed  from  the  preamble  or  other  parts 
of  a  will,  and  annexed  to  the  devise,  so  as  to  fulfil 
the  Intention  of  the  testator,  to  give  a  fee  :— In  this 
case,  that  Intention  was  further  manifested  by 
the  use  of  the  same  word  In  the  conclusion  of  the 
wllL 

Appellate  Practlcet  —  Affirmance  of  Judffmont.— 
Thoojrh  the  opinion  of  the  Court  below  appear  to 
he  oonflaed  to  one  point,  yet  If  it  appear  upon  the 
whole  record,  that  the  Jadrmentls  substantially 
rifirht,  it  most  be  affirmed. 

Devise — Possession  of  Lands.— Quaere.    Whether  the 


•Win— Coostmctton— What  Words  Pass  Pee-**l 

tate."— It  is  a  rule  of  property,  that  the  word 
"estate."  alone,  in  the  preamble,  or  Introductory 
part  of  a  will,  is  sufficient  to  pass  the  fee.  For  this 
proposition  the  principal  case  is  cited  with  approval 
in  WyattV.  Sadler.  1  Munf.  MS,  548,  549:  Goodrich  v. 
Harding,  8  Rand.  28S.  See  Watson  v.  Powell,  8  Call 
900.  In  which  the  words  '^temporal  estate,"  had  the 
same  effect. 

Samr  Snme  —  Same— *  Temporal  Ooods.'*— So  also, 
the  words  "temporal  foods"  may  be  borrowed  from 
the  preamble  of  a  will  and  coupled  with  a  devisinff 
clanse,  to  enlarge  a  life-estate  into  a  fee  simple. 
Goodrich  ▼.  Hardiuff,  8  Rand.  i!80,  cltlnff  and  ex- 
pressly approving  Wyatt  v.  Sadler,  1  Munf.  587. 

Same— Same— Intention  of  Testator.— The  principal 
case  Is  dted  with  approval  in  Wyatt  v.  Sadler,  1 
Munf.  541,  for  the  proposition  that  whenever,  from 
the  whole  face  and  context  of  the  will,  the  intention 
of  the  testator  can  be  collected,  full  effect  must  be 
given  to  It  by  the  courts. 

tAppallnts  Practice  —  Erroneous  Instructions— Af- 
firmance of  JndsmeotA— The  principal  case  Is  cited  in 
Osborne  y.  Francis,  38  W.  Va.  328,  18  S.  E.  Rep.  605; 
and  distinguished  In  Wiley  t.  Olvens,  6  Gratt  284. 


act  of  1798.  enables  the  testator  to  devise  lands  of 
which  he  was  not  In  possession  ?  [See  Harrison 
et  al.  V.  Allen,  8  Call,  289.] 

In  a  writ  of  rigiit  brought  by  Davies  the 
demandant,  against  Miller  and  others, 
tenants,  the  case  on  a  bill  of  exceptions  to 
the  Court's  opinion,  appeared  to  be  as  fol- 
lows: 

John  Miller  being  seised  of  the  lands  in 
fee,  made  his  last  will  and  testament  in 
writing,  dated  the  21st  of  February,  1742, 
and  admitted  to  record  the  next  month; 
which,  so  far  as  concerns  the  present  case, 
was  as  follows: 

^  *I  John  Miller  being  weak,  &c.  do  make 
my  will,  and  dispose  of  my  estate  in  manner 
following."  Then  after  directing  that  his 
body  should  be  buried  at  the  discretion  of 
his  executors,  he  proceeds  thus : 

'^Secundo,  I  give  to  John  Berry  dur- 
ing the  life  of  m3'  daughter  Mary  Berry 
wife  to  the  said  John  one  hundred  acres 
of  land,  containing  the  plantation  where 
I  now  dwell  all  on  this  side  of  the 
Creek  and  bounded  &c.,  and  after  the 
death     of    my    above-mentioned    daughter 

Mary,  'tis  my  desire  the  said  land 
128      should  return  to  my  son  *Christopher 

Miller  or  his  heirs.  I  give  all  my 
other  lands  to  my  son  Christopher  above 
named,  containing*  one  hundred  and  fifty 
acres  including  the  plantation  on  which  he 
now  lives."  Then  follow  several  bequests 
of  personal  property  and  a  slave ;  and  then 
the  last  clause  in  these  words : 

*^I  leave  all  the  corn  and  tobacco  now 
upon  the  plantation  to  John  Berry  to  pay 
my  personal  debts;  this  is  my  will  and  the 
way  I  desire  my  estate  to  be  disposed  of, 
revoking  any  other  will  or  testament  made 
by  me  formerly." 

The  bill  of  exceptions  further  stated,  that 
the  said  John  Miller,  the  testator,  left 
Christopher  Miller  his  son  in  the  will  men- 
tioned. And,  also,  as  the  demandant 
alleged  and  offered  to  prove,  another  Chris- 
topher Miller  his 'grandson  and  heir  at  law. 
That  this  last  named  Christopher  was  the 
eldest  son  of  the  testator's  eldest  son,  who 
died  in  the  life-time  of  the  testator.  That 
after  the  testator's  death,*  the  said  Christo- 
pher, his  son,  entered  on  the  lands  in  ques- 
tion, claiming  them  by  virtue  of  the  follow- 
ing clause  of  the  will :  **I  give  all  my  other 
lands  to  my  son  Christopher  named  above, 
containing  one  hundred  and  fifty  acres, 
including  the  plantation  on  which  he  now 
lives;"  the  said  Christopher,  the  alleged 
grandson,  being  then  living.  That  after 
the  death  of  Christopher  the  son,  the  tenants 
entered  as  his  sons  and  devisees.  That  on 
the  16th  of  March,  1792,  Christopher  the 
grandson,  claiming  as  heir  at  law  of  the 
testator  John  Miller,  brought  his  writ  of 
right  for  the  same,  which  afterwards  abated 
by  the  death  of  the  said  Christopher,  who 
died  without  having  recovered  possession  of 
the  land ;  but,  made  his  will  on  the  2d  of 
June,  1792,  attested  by  three  witnesses,  but 
proved  only  by  one,  on  the  23d  of  Septem- 
ber, 1793,  and  thereby  devised  the  lands  to 
the  demandant.     Whereupon,    the  tenants. 
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without  going'  into  evidence  on  their  part, 
moved  the  C>>urt,  that  it  appeared  from  the 
demandant's  own  shewing,  that  the  said 
Christopher,  the  testator,  was  not  either  at 
the  time   of   making   and  publishing 

129  his   said  *wiil,    or  at   the  time  of  his 
death,  seised  or  possessed  of  the  said 

lands,  and,  therefore,  that  the  said  devise 
was  void.  That  the  Court  was  of  this 
opinion,  and  instructed  the  jury  accord- 
ingly. The  jury  found  for  the  .tenants. 
The  Court  gave  judgment  agreeable  to  the 
verdict.  And  the  demandant  appealed 
therefrom  to  this  Court. 

Wickham,  for  the  appellant. 

The  question  is,  if  a  man  out  of  posses- 
sion of  lands,  can  devise  them?  Great 
doubts  have  arisen  with  respect  to  such  a 
devise,  under  the  statute  of  wills  in  Eng- 
land. But,  I  believe,  if  it  were  necessary, 
that  I  could  mantain  the  devise  under  that 
statute,  in  which  the  words  are  ^*  any  person 
having  lands  may  devise  them.  * '  But,  be 
that  as  it  may,  the  act  of  1792,  [a  re-enact- 
ment of  1785,  12  Stat.  Larg.  140;  c.  104,  {  1, 
R.  C.  ed.  1819,]  expressly  includes  the  case, 
and  removes  all  doubt  upon  the  subject ;  and, 
so  I  have  been  informed  it  has  been  decided 
in  this  Court. 

Warden,  contra. 

There  is  another  quistion  in  the  cause ; 
whether  the  devise  by  John  Miller,  did  not 
carry  a  fee  in  these  lands  to  his  son  Chris- 
topher, the  devisee?  In  this  devise,  there 
are  no  words  expressly  describing  a  smaller 
estate,  and,  therefore,  the  words  in  the 
latter  part  of  the  will,  in  which  the  testator 
says,  *^this  is  my  will,  and  this  is  the  way 
I  wish  to  have  my  estate  disposed  of,"  will 
carry  the  fee.  For,  the  word  estate  carries 
the  whole  interest  and  means  all  the  right 
of  the  testator.  This  construction  is  sup- 
ported by  the  introductory  words,  where 
the  testator  says,  I  dispose  of  my  estate  as 
follows;  thereby  plainly  shewing  that  he 
meant  to  dispose  of  his  whole  estate,  and  to 
die  intestate  as  to  no  part  tlhercof .  Words  of 
inheritance,  are  not  necessary  to  create  an 
estate  in  fee  simple  in  a  will.  Guthrie  v. 
Guthrie,  in  this  Court  at  the  last  term. 
Ante,  p.  5. 

Then,    upon     the     point    made     by    Mr. 

Wickham,    the   law   of  1792   was   made  to 

govern  rights  accruing  after,  and  not  those 

which    were   acquired   before   the    passage 

thereof.     The  words  are,  that  every 

130  ^person  shall  have  power  to  devise  all 
the  estate,  right,  title  and  interest  in 

possession,  reversion  or  remainder,  which 
he  hath  or  at  the  time  of  his  death  shall 
have  of,  in  or  to  lands,  &c.  But,  the 
testator  in  this  case,  had  no  estate,  title 
or  interest  either  in  possession,  reversion 
or  remainder ;  for,  he  was  not  in  possession, 
and  the  claim  he  set  up  was  neither  in  re- 
version nor  remainder;  and,  consequently,- 
he  came  within  neither  of  the  provisions  of 
the  statute. 

Again,  the  will  of  Christopher  was  only 
proved  by  one  witness,  which  was  not 
sufficient ;  and  the  tenants  had  been  in  pos- 
session fifty  years. 


If,  enough  appears  upon  the  record  to 
shew  that  the  tenants  have  the  better  right, 
the  Court  will  decide  for  them,  without 
sending  the  cause  back  to  the  District  Court 
to  go  through  the  mere  form  of  another 
trial. 

Wickham,  in  reply. 

It  is  said,  that  Christopher,  the  son,  took 
a  fee  by  the  devise  to  him  in  John  Miller's 
will;  which  I  do  not  admit.  By  the  first 
clause,  he  had  clearly  only  an  estate  for  life 
by  the  settled  law  of  the  land.  There  must 
be  a  sufficient  expression  to  alter  this  rule ; 
and  the  words  m  the  latter  clause  do  not 
contain  such  an  expression.  The  words 
there,  are  according  to  the  common  style  in 
wills.  To  have  had  the  effect  contended 
for,  the  word  all  should  have  been  inserted. 
Besides,  there  is  a  clause  which  expresses 
another  idea ;  for,  it  is  to  the  devisee  and 
his  heirs,  and  yet,  in  the  next  clause,  to 
the  same  devisee,  he  does  not  use  words  of 
perpetuity  or  inheritance;  which  shews, 
that  when  he  intended  a  fee,  he  knew  how 
to  create  it. 

It  was  said,  that  the  act  of  1792,  relates  to 
estates  acquired  afterwards,  and  not  to 
those  which  the  testator  had  before;  but 
there  is  no  reason  for  the  distinction :  The 
words  are  sufficient  to  enable  him  to  devise 
his  interest  of  every  kind;  and,  the  deci- 
sion of  this  Court  was  so. 

Although,  the  will  was  proved  only  by 
one  witness  in  the  Court  where  probat  was 
obtained,  yet  it  does  not  appear,  but 
that  there  might  have  been  other 
131  *evidence,  at  the  trial.  But,  the 
Court  will  consider  only  what  point 
was  made  and  decided  by  the  inferior  Court ; 
and,  if  the  decision  on  that  was  wrong,  they 
will  reverse  the  judgment  and  award  a  new 
trial.  Mr.  Warden  says,  that  the  Court 
will  decide  upon  the  whole  record ;  and,  if 
our  conduct  was  improper  prior  to  the  de- 
cision, he  would  be  right;  but  no  such  thing* 
appears,  and  therefore,  I  think  the  Court  is 
confined  to  the  point  in  decision.  For» 
what  was  stated  prior  thereto,  was  only 
explanation  and  inducements  leading  to 
the  point  which  was  decided. 

Warden.  There  is  no  evidence  that  the 
will  of  Christopher  was  proved  as. the  law 
requires,  and  it  cannot  be  presumed.  The 
word  estate  means  the  whole  interest,  and 
so  the  testator  intended  it. 

PENDLETON,  President.  This  is  an 
appeal  from  the  District  Court  of  King  and 
Queen,  where,  in  a  writ  of  right,  the  mise 
was  joined  on  the  mere  right ;  and  a  jury 
were  sworn  and  charged  to  decide  it. 

The  demandant  filed  a  bill  of  exceptions, 
stating  the  title  of  both  parties  to  be  derived 
from  John  Miller,  who  died  seised,  in  1742 : 
the  demandant  claiming  under  Christopher 
his  grandson,  and  heir  at  law,  the  tenants 
under  Christopher  his  son,  to  whom  the 
testator  devised  it  by  his  will. 

By  the  strict  woiding  of  the  opinion,  it 
would  seem  as  if  it  was-  founded  on  the 
statute,  requiring,  as  the  Court  appear  to 
have  supposed,  seisin  and  possession  of  the 
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lands  to  enable  a  testator  to  dispose  of  them, 
which  Christopher,  the  grandson,  had  not, 
and,  therefore,  according  to  the  opinion, 
conld  not  devise  them,  though  he  should 
have  had  title.  But,  if  it  appears,  by  the 
demandant's  own  shewing,  that  Christo- 
pher, the  grandson,  had  neither  seisin,  pos- 
session or  title,  so  that  he  could  derive  none 
from  him,  the  opinion  and  verdict  were 
substantially  right,  and  the 
affirm  the  judgment. 

Whether  the  heir  had  a  title,  depends  on 
the  will  of  his  ancestor  devising  the 
132  lands  to  his  son  ^Christopher  without 
limitation,  but  declaring  in  the  pream- 
ble he  intended  to  dispose  of  his  estate,  and 
towards  the  conclusion,  that  he  had  dis- 
posed of  his  estate  accoxding  to  his  will. 

If  this  passed  a  fee  to  the  son,  his  title 
was  in  the  tenants,  and  the  heir  had  no 
title.  If,  on  the  contrary,  it  only  passed  an 
estate  for  life,  the  reversion  descended  to 
the  heir,  who  had  a  right  to  the  possession 
on  the  death  of  Christopher  his  son. 

That  the  word  estate,  coupled  with  the 
devise,  will  comprehend  the  interest,  as 
well  as  describe  the  thing,  and  pass  a  fee, 
has  long  been  settled.  That  it  may  be 
transposed  from  the  ]ireamble  or  other  parts 
of  the  will,  and  annexed  to  the  devise,  to 
fulfil  the  intention  of  the  testator,  is  war- 
ranted by  precedents  in  England  and  in 
this  Court. 

The  testator,  here,  has  doubly  fortified 
his  devise,  by  the  word  estate  in  the 
preamble  and  conclusion  of  his  will :  which 
the  Court  do  not  hesitate  to  say  passed  a 
fee  to  Christopher  the  son ;  and  that  the 
heir  had  not,  and  consequently  the  demand- 
ant has  no  title. 

Affirm  the  judgment. 


133  »M'Call  V.  Turner. 

[Thursday,  October  19,  1797.] 

Procew  Jarfadictloa— Joint  D^ndants.*— A  writ 
cannot  issue  from  one  District  Court  into  another 
District,  aitbouffb  against  joint  defendants. 

Isterest— For  What  Causes  BxtinKalsbed.— Evidence 

may  be  ffiven  to  tbe  Jury  on  the  plea  of  payment 
to  a  bond,  that  the  plaintiff  was  absent  in  f  oreiffn 


-Joint  Defendants— Abnteniont  as  to 

K.— The  principal  case  is  cited  with  approval 
in  McVeigh  t.  Bank.  26  Gratt  823. 

Id  Brown  y.  Belches,  1  Wash.  9,  the  writ  was 
against  two  partners,  but  an  abatement  was  entered 
as  to  one  upon  a  return  of  ''no  inhabitant,"  and 
Terdict  and  judgment  were  rendered  against  the 
other.  The  abatement  which  had  been  entered  as 
to  one  was  held  to  be  re^rnlar,  and  the  jadirment 
afi:alnst  the  other  was  afllrmed. 

Interost—AbnteMent— War.— Interest,  dnrinjr  war, 
where  debtor  and  creditor  are  separated  by  bel- 
ligerent lines,  must  be  abated.  The  principal  case 
is  dted  for  this  proposition  in  Fred  v.  Dixon,  27 
GratL  543:  Roberts  v.  Cocke.  28  Oratt.  212,  218,  220; 
Brewer  t.  Hastie,  3  Call  24:  Harmanson  t.  Wilson, 
Fed.  Caa.  No.  6,074,  II  Fed.  Cas.  pave  549;  Hutchinson 
▼.  Landcraft,  4  W.  Va.  318,  and  distincraished  in 
Cooke  ▼.  Wise,  3  Hen.  &  M.  487.  Upon  this  subject  of 
the  abatement  of  interest,  the  principal  case  is 


parts  beyond  seas  [and  had  not  any  known  acrent 
or  attorney  within  the  Commonwealth.]  in  order 
to  extinguish  the  interest 

This  was  an  appeal  from  the^  District 
Court  of  King  and  Queen,  upon  the  follow- 
ing case.  On  the  18th  day  of  January,  1774, 
Reuben  Wright,  Reuben  Turner,  Benjamin 
C.  Spiller  and  William  Aylett,  entered  into 
^  Ml   ^    bond    of    the    usual    form,    to     Robert 

Court  will  M'KendUsh,  in  the  penalty  of  551.  with 
condition  to  be  void  on  payment  of  271.  10s. 
on  or  before  the  iirst  day  of  October,  thence 
next  following,  **with  interest  from  the 
date;"  which  bond,  M'Kendlish  assigned 
to  the  plaintiff  by  an  endorsement  in  these 
words:  **Pay  the  within  to  Archibald 
M'Call, "  signed  Robert  M'Kendlish.  Upon 
which  bond,  M'Call  brought  suit  in  the 
District  Court  of  King  and  Queen  in  July, 
1793,  against  Wright,  Turner,  and  Spiller ; 
Aylett  being  then  dead.  The  writ  was  ex- 
ecuted by  the  Sheriff  of  King  William 
County,  on  Turner  only,  and  Spiller  and 
Wright  were  returned  **no  inhabitants." 
The  plaintiff  filed  a  declaration  on  the 
above  bond,  in  the  common  form  of  decla- 
rations upon  assigned  bonds,  after  which 
follows  an  entry  in  these  words:  ** Abated 
as  to  the  defendants  Reuben  Wright  and 
Benjamin  C.  Spiller,  by  the  return,  and  a 
conditional  order  against  the  defendant 
Reuben  Turner  and  James  Turner  bail  for 
his  appearance."  The  conditional  order 
was  confirmed  at  the  next  rules ;  and  at  the 
succeeding  Court,  Reuben  Turner  gave 
special  bail,  plead  payment,  and  the  plain- 
tiff took  issue.  In  April,  1796,  the  cause 
stood  for  trial,  and  the  jury  being  charged 
upon  the  issue,  the  plaintiff  filed  a  bill  of 
exceptions  to  the  Court's  opinion,  which 
stated,  that  the  defendant  *  *  moved  the  Court 
to  be  permitted  to  give  evidence  to  the  jury 
that  the  plaintiff  was  absent  in  foreign 
parts  beyond  seas,  and  not  within  the  State 
of  Virginia,  for  the  space  of  eight  years, 
to  wit :  from  the  19th  day  of  April, 
134  1775,  'to  the  19th  day  of  April,  1783, 
and  that  during  that  period,  he  had 
not  known  any  agent  or  attorney  within 
the  Commonwealth,  who  would  receive  pa3'- 
ment  of  the  debt,  and  give  a  legal  discharge 
for  the  same,  on  which  the  suit  is  founded, 
with  a  view  of  extinguishing  the  interest 
during  that  period,  to  which  the  counsel 
for  the  plaintiff  objected,  but  the  Court 
permitted  the  defendant  to  offer  such  evi- 
dence, if  he  should  think  fit  to  do  so.  And 
the  defendant  being  permitted  to  give  evi- 
dence to  the  jury,  to  the  purpose  aforesaid, 
it  was  proved  that  the  plaintiff  was  out  of 
Virginia,  in  parts  beyond  sea  from  some 
time  in  the  year  1775,  to  some  time  in  the 
year  1783,  which  was  permitted  to  go  to  the 


further  cited  In  Branch  t.  Burnley,  1  Call  1M: 
Shepherd  v.  Wysoncr.  3  W.  Va.  62. 

SsBw— Provliica  of  Jury.— it  is  the  province  of  the 
jary  to  decide  on  interest  For  this  proposition, 
the  principal  case  is  cited  in  Cooke  v.  Wise,  3  H.  & 
M.  496,  608:  Fine  v.  Cockshut,  6  Call  17;  Dow  v. 
Adam.  6  Mnnf.  28. 

See  generally,  monographic  note  on  "Interest" 
appended  to  Fred  v.  Dixon,  27  Oratt  641. 
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jury.*'  The  jury  found  a  verdict  for 
the  plaintiff,  that  the  defendant  had  not  paid 
the  debt  in  the  declaration  mentioned,  but 
that  the  same  oug^ht,  however,  to  be  dis- 
charg^ed  by  the  payment  of  271.  10s.  with 
interest  thereon  from  the  date  of  the  bond 
until  the  19th  day  of  April,  1775,  and  from 
the  19th  day  of  April,  1783,  until  paid,  and 
assessed  damages  to  a  penny;  the  Court 
g:ave  judgment  for  the  plaintiff  for  the 
penalty  of  the  bond,  to  be  discharged  ac- 
cording to  the  directions  of  the  verdict,  and 
the  costs  of  suit.  From  which  judgment, 
the  plaintiff  appealed  to  this  Court. 

Warden,  for  the  plaintiff. 

It  is  not  necessary  to  say  much  upon  this 
question;  for,  the  record  shews  manifest 
error  in  admitting  improper  evidence  to  go 
to  the  jury.  The  plea  was  payment,  and 
nothing  but  what  went  to  prove  that,  could 
be  admitted;  for,  nothing  else  was  within 
the  issue.  Now,  the  notice  is  not  to  prove 
a  payment,  but  only  that  the  plaintiff  was 
absent  during  a  certain  period ;  and  it  does 
not  even  appear,  that  there  was  no  agent 
here  to  receive  payment.  All  the  jury, 
upon  this  issue,  could  do,  was,  to  find  that 
the  debt  was  paid  or  not ;  and,  if  travelling 
out  of  the  issue,  they  of  their  own  accord 
should  diminish    the  debt,  the  Court  would 

grant  a  new  trial.  The  law  is,  that 
135      judgment  shall  be  for  the  penalty,  *to 

be  discharged  by  the  principal  debt 
with  interest  and  costs;  and,  so  it  is  con- 
stantly done  in  cases  of  judgment  by  de- 
fault, which  proves  the  law  of  the  case.  It 
does  not  appear,  that  there  was  any  other 
evidence,  though  the  bill  of  exceptions  does 
not  state  that  this  was  all.  Upon  the 
whole,  I  conclude  that  the  evidence  was 
inadmissible;  and,  consequently,  that  the 
judgment  is  erroneous  and  ought  to  be  re- 
versed. 

Wick  ham,  contra. 

This  was  a  suit  upon  a  joint  bond,  which 
could  neither  be  sued  nor  prosecuted  sev- 
erally. Therefore,  the  plaintiff  should  have 
pursued  all  the  obligors,  and  should  not  have 
abated  the  suit  as  to  the  non-residents ;  for, 
he,  thereby,  discontinued  as  to  the  defend- 
ant who  was  arrested.  It  may  be  said,  that 
this  should  have  been  pleaded  in  abate- 
ment ;  but,  that  was  not  necessary,  because 
it  appears  upon  the  record,  and  Turner 
could  not  have  pleaded  it,  because  the  dec- 
laration was  joint.  The  act  of  Assembly 
had  provided  the  means  of  bringing  all  the 
parties  before  the  Court;  and,  therefore,  it 
ought  to  have  been  done.  At  least,  the 
plaintiff  should  have  followed  up  his  proc- 
ess. 

Then,  as  to  the  point  made  by  Mr.  War- 
den. My  own  impression  from  the  act  of 
Assembly  originally  was,  that  the  jury 
were  merely  to  find,  if  any,  and  what  pay- 
ments had  been  made,  and  the  Court  were 
to  ascertain  the  rest ;  but,  on  my  first  com- 
ing to  the  bar,  I  found  the  practice  to  be 
settled  the  other  way,  and  that  the  jury 
were  to  find  the  sum  by  which  the  penalty 
should  be  discharged,  which  I  suppose  was 
done    upon   a   proper  consideration   of  the 


law.  I  had  occasion  once  to  submit  this 
question  to  the  Federal  Court,  and  con- 
tended that  the  jury  should  find  the  pay- 
ments specially;  but,  the  Court  enquired 
into  the  practice  of  the  General  Court,  and 
being  informed  that  it  was  to  find  gener- 
ally, they  submitted  the  cause  to  the  jury. 
Therefore,  I  conclude,  that  the  practice  is 
now  settled,  that  the  jury  may  enquire 
into  the  amount;  and,  of  course,  be 
regulated  by  evidence  and  the  circum- 
stances. 

136  *The  circumstances  do  not  appear 
in  this  case;  but  if,  under  any  cir- 
cumstances, there  might  be  a  deduction  of 
interest,  the  Court  will  suppose  those  cir- 
cumstances appeared,  as  every  thing  trans- 
acted in  a  Court  of  Justice  is  presumed 
to  be  rightly  done,  until  the  contrary 
is  shewn.  The  question,  therefore,  is 
whether,  under  any  circumstances,  a  deduc- 
tion of  interest  can  be  made  by  the  jury? 
The  act  of  Assembly  does  not  state  from 
what  period  the  interest  shall  commence. 
I  suppose  the  act  was  founded  on  the  prac- 
tice in  the  Courts  of  Chancery,  of  reliev- 
ing the  obligor  on  payment  of  principal, 
interest  and  costs:  in  which  Court,  circum- 
stances would  clearly  be  taken  into  consid- 
eration, and  a  deduction  made  accordingly. 
As  to  the  case  now  under  consideration,  all 
the  circumstances  are  not  stated,  but  there 
are  several  mentioned  which  afford  an 
equity.  The  plaintiff  was  absent  during 
all  the  time  mentioned  in  the  notice,  and 
there  was  no  agent  to  whom  payment  could 
be  made.  Now,  if,  in  this  time,  he  attached 
himself  to  the  other  party  and  became  an 
alien  enemy,  so  that  the  defendant  was 
prohibited  from  having  any  intercourse 
with  or  paying  him  the  money;  in  that 
case,  a  reduction  of  interest  would  be  highly 
reasonable:  for,  it  would  be  against  con- 
science, that  the  creditor  should  demand 
interest,  when  his  own  absence  was  the 
cause  why  the  debt  was  not  paid.  I  do  not 
say  that  this  was  the  case ;  but,  although  no 
proof  of  these  circumstances  is  stated,  yet, 
as  the  contrary  does  not  appear,  the  Court 
will  intend  that  they,  or  some  such,  were 
prove<i,  for  the  reason  before  given,  namely, 
whatever  is  transacted  in  a  Court  of  Justice 
shall  be  presumed  to  be  rightly  done,  until 
the  contrary  is  shewn. 

Warden.  As  to  the  question  concerning 
the  abatement,  there  is  no  difficulty  in  it. 
The  sheriff  is  bound  to  return  the  truth 
of  the  case;  for,  otherwise,  the  process 
might  be  infinite.  In  the  County  Courts  it 
has  been  constantly  done,  both  before  and 
since  the  revolution.  When  this  suit  was 
commenced,  the  District  Court  did  not 

137  possess  *the  right  to  issue  mesne  proc- 
ess out  of  the  limits   of  the  district. 

There  is  a  manifest  distinction,  in  this 
respect,  between  the  act  of  1788,  [12  Stat. 
I^arg.  739,]  under  which  this  suit  was 
brought,  and  the  act  of  1792,  [13  Stat. 
Larg.  438,]  spoken  of  by  Mr.  Wickham. 
The  plaintiff,  therefore,  proceeding  under 
the  act  of  1788,  was  obliged  to  submit 
to   the  abatement ;  for,  he  could  not  follow 
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Qp  the   process   as  to  the  non -resident  de- 
fendants. 

Then,  as  to  the  point  of  evidence.  Anj 
things  else  mig^ht  as  well  have  been  proved 
under  the  plea  of  payment,  as  the  absence 
of  the  party.  If,  the  defendant  had  pleaded 
the  fact  specially,  it  would  have  been  de- 
murrable to;  which  proves,  that  such  evi- 
dence before  the  jury  cannot  be  admitted; 
for,  whatever  g'oes  in  destruction  of  the 
plaintiff's  right,  may  be  pleaded.  Kven  a 
tender  in  this  case  would  not  have  availed ; 
because,  the  day  of  payment  had  arrived 
before  the  plaintiff's  departure  from  the 
State.  A  case  in  the  Federal  Court  was 
mentioned,  which  I  do  not  recollect;  but,  I 
remember  that  in  the  case  of  Jones's  ezrs. 
V.  Hjlton,  Chief  Justice  Jay,  was  of 
opinion,  that  the  jury  could  not  deduct  in- 
terest. For,  he  said,  that  it  was  the  act  of 
the  Conrt  to  ascertain  the  amount  still  due 
after  the  payments  were  deducted,  which 
was  all  that  the  jury  could  enquire  into.  It 
has  been  said,  that  no  particular  interest  was 
fixed  by  law ;  because  the  act  of  Assembly 
does  not  say,  that  any  interest  shall  be  re- 
covered, but  only  that  not  more  than  5  per 
cent,  shall  be  taken.  If,  though,  the  law 
has  said,  that  the  obligee  shall  not  take 
more  than  5  per  cent.,  it  certainly  implies 
that  he  may  take  that,  and  the  uniform 
practice  of  the  country  has  been  to  give 
judgment  for  it,  which  proves  the  universal 
opinion  of  the  law.  By  the  treaty  of  peace, 
we  agreed  to  the  payment ;  and  there  is  no 
exception  in  it  of  cases  where  the  party  was 
absent.  It  is  time  for  us  to  lay  aside  a  con- 
duct which  has  subjected  us  to  the  obloquy 
of  all  good  men,  both  in  Kurope  and 
America,  and  must  ^be  disagreeable  in  the 
sight  of  God  and  *Angels.  For,  interest 
is  a  part  of  the  debt,  and  the 
138  *plea  of  payment  signifies  the  pay- 
ment of  interest  as  well  as  principal, 
and,  consequently,  the  deduction  of  inter- 
est, where  there  is  no  payment,  is  what  a 
jury  cannot  do  consistent  with  their  oaths, 
and  no  Court  can  with  propriety  receive 
their  verdict. 

Wickham.  As  to  the  first  point  which  I 
made,  the  discussion  is  new.  It  is  ad- 
milted,  that  if  the  suit  were  in  the  General 
Court,  or  any  other  of  unlimited  jurisdic- 
tion, that  the  plaintiff  ought  to  have  con- 
tinned  the  prosecution  against  all;  which 
goes  the  length  of  deciding  the  cause ;  for, 
the  act  of  Assembly  has  given  jurisdiction 
pro  hac  vice.  The  act  of  1792,  does  not  ad- 
mit of  a  doubt.  I  do  not  know  that  it  has 
ever  been  decided,  that  the  defendant,  in 
such  a  case,  could  not  plead  the  non-join- 
dnre  in  abatement,  but,  upon  principle,  I 
should  think  he  might ;  and  as  the  fact  is 
open  upon  the  record,  he  may  take  the  same 
advantage  of  it,  as  if  it  were  regularly 
pleaded.  This  is  not  an  objection  of  form 
merely,  but  goes  to  the  very  essence  of  the 
plaintiff's  right;  who  should  pursue  all 
jointly,  and  not  harrass  one  without  calling 
on  the  others,  so,  that  he  might  have  their 
aid  in  the  dejfence  and  succour  in  the  pay- 
ment. 


Warden.  The  act  forbids  issuing  a  writ 
into  any  district,  but  that  in  which  the  de- 
fendant resides,  under  pain  of  having  the 
suit  dismissed  with  costs.  The  subsequent 
clause  only  relates  to  the  right  of  arresting 
the  co-obligor,  if  found  in  the  district  in 
which  the  writ  is  issued.  This  is  clear  from 
the  next  member,  which  gives  a  right  to 
sue  upon  a  copy.  The  plaintiff  might  have 
had  separate  suits  depending  against  each 
defendant  in  his  own  district,  which,  by 
virtue  of  this  clause,  he  is  enabled  to  main- 
tain :  although,  I  admit,  that  satisfaction 
of  one  execution  would  have  discharged  all. 

Wickham.  The  District  Courts  uniformly 
interpret  the  law,  as  I  understand  it ;  and 
the  constant  practice  is,  to  send  writs  into 
other  districts. 

FLEMING,     Judge.      There     were     two 
points  made  in  this  cause,  one  by  the 

139  plaintiff's  counsel   *on  the    propriety 
of  admitting  the  evidence  in  order  to 

extinguish  the  interest  during  the  absence 
of  the  plaintiff  from  this  country;  and  the 
other  by  the  defendant's  counsel  on  the 
point,  whether  the  plaintiff  by  failing  to 
continue  the  process  against  the  non-resi- 
dent parties,  had  not  discontinued  his  suit 
altogether? 

On  the  first  question,  it  was  said  by  the 
plaintiff's  counsel,  that  such  evidence  could 
not  be  given  on  the  plea  of  payment :  which 
position  is  correct,  if  the  case  be  considered 
sit  common  law  merely.  But,  the  act  of 
Assembly  has  altered  the  common  law ;  and, 
by  allowing  the  penalty  '*to  be  discharged 
by  payment  of  the  principal  and  interest 
due  thereon,"  [c.  13,  J 5,  4  Stat.  Larg.  359  j 
c.  7  .  J  6,  5  Stat.  Larg.  511 ;  c.  128,  {  83,  R. 
C.  ed.  1819,]  necessarily  turns  the  quantum, 
into  a  question  to  be  determined  by  circum- 
stances; and,  I  think  it  was  the  province 
of  the  jury  to  decide  that  question.  The 
plaintiff  by  absenting  himself  from  the 
country,  put  it  out  of  the  debtor's  power  to- 
make  payment;  and,  therefore,  it  is  un- 
reasonable that  he  should  demand  interest 
during  that  period.  This  was  a  circum- 
stance proper  to  be  left  to  the  jury  upon  a 
plea  of  this  kind,  in  an  action  of  debt  upon 
a  bond.  It  is  like  collateral  evidence  to- 
mitigate  damages  in  actions  of  assault  and 
battery. 

As  to  the  other  point.  The  act  of  As- 
sembly does  not  give  such  extensive  juris- 
diction, as  the  plaintiff's  counsel  contended 
for ;  the  clause  relative  to  the  copy  of  the 
bond  proves  it :  which  would  have  been  un- 
necessary, if  the  Court  had  possessed 
general  jurisdiction,  so  as  to  force  the  ap- 
pearance of  non-resident  defendants  from 
other  districts.  According  to  any  construc- 
tion, though,  I  think  it  ought  to  have  been 
pleaded;  and,  therefore,  I  am  of  opinion 
that  the  judgment  of  the  Court  was  right 
upon  both  grounds,  and  should  be  affirmed. 

CARRINGTON,  Judge.     Every   question 

in  this  case  might  have  been  saved,  except 

that    upon    the   bill  of  exceptions.     If  Mr. 

Wickham' s      argument     were     correct,     a 

judgment    might    never    be  obtained 

140  *wherc  there  are  several  defendants  ; 
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because,  it  would  seldom  happen  that 
they  all  could  be  found  in  one  district, 
f^or,  the  act  of  Assembly  does  not  admit  of 
the  enlarg:ed  jurisdiction  which  he  contends 
it  does.  Although,  the  words  of  the  proviso 
p.  83  [R.  C.  ed.  1794,  12  Stat.  I^arg.  739,] 
are  calculated  to  give  that  impression  at 
the  first  view,  yet  a  close  attention  will 
lead  to  anothei  construction,  f^or,  the 
next  member  of  the  sentence  which  allows 
a  copy  to  be  given  in  evidence,  would,  ac- 
cording to  the  other  exposition,  have  been 
unnecessary.  But,  let  the  interpretation  of 
the  act  be  what  it  may,  the  matter  should 
have  been  pleaded  in  abatement,  without 
which,  if  it  even  be  admitted  that  his  ar- 
gument is  correct,  the  defendant's  counsel 
cannot  avail  -  himself  of  it.  Upon  that 
ground,  therefore,  I  think  there  is  no  error. 

The  whole  question  then  rests  upon  the 
other  point;  and,  I  think  the  jury  had  a 
right  to  decide  what  was  the  amount  of  the 
interest  due.  The  act  of  Assembly  seems 
to  me  essentially  to  invest  them  with  this 
power.  For,  by  the  express  directions  of 
the  act,  the  penalty  is  **to  be  discharged 
by  payment  of  the  principal  and  the  inter- 
est due  thereon,"  with  the  coAts  of  suit. 
Who  then  are  to  say,  what  *' interest  is 
due  thereon?"  The  jury  surely;  who  must 
decide  upon  the  circumstances  of  the  case, 
and  say  when  it  shall  commence,  how  long 
it  should  continue,  and  when  it  should  be 
suspended  or  extinguished.  On  all  general 
issues,  (and  this  is  one)  the  whole  circum- 
stances of  the  case  should  be  submitted  to 
the  jury,  who  are  to  decide  accordingly. 

As  to  the  justice  of  the  case,  I  do  not  think 
that  its  being  a  British  debt  or  not,  makes 
any  difference ;  the  same  rule  would  apply 
in  a  case  between  two  citizens.  Now,  sup- 
pose a  case  between  two  citizens,  in  which 
one  is  creditor,  and  the  other  debtor ;  and, 
that  the  creditor  removes  himself  into  parts 
unknown,  so  that  the  debtor  could  not  come 
at  him  in  order  to  make  payment,  would  it 
be  just  that  full  interest  should  be 
141  given?  And  *ought  not  the  jury  to 
enquire  into  the  circumstances,  and 
reduce  the  interest  accordingly?  Again; 
suppose  there  be  a  bargain  and  sale  of 
property,  and  that  the  seller  keeps  the  prop- 
erty a  long  time,  would  it  be  right  that  he 
should  recover  interest  upon  the  purchase 
money  during  the  time  of  his  unjust  deten- 
tion of  the  property?  Surely  not ;  no  jury 
but  what  would  deduct  it ;  and,  I  think  the 
law  would  warrant  them  in  doing  so.  In 
this  case,  the  plaintiff  absented  himself, 
went  into  a  country  with  which  we  had  no 
intercourse,  and  did  not  return  till  1783; 
so,  that  his  debtor  could  not  make  payment 
to  himself,  or  by  remittance.  If,  under 
these  circumstances,  he  were  to  have  full 
interest,  he  would  be  better  off  than  our 
own  citizens,  who  staid  at  home  and  sus- 
tained the  injuries  of  the  war.  Upon  the 
whole  matter,  the  trial  appears  to  have 
been  fair;  the  plaintiff  had  notice  of  the 
evidence ;  the  verdict  I  think  was  just,  and 
does  not  in  my  opinion  endanger  the  honor 
of  the  country.  Therefore,  I  am  for  affirm- 
ing the  judgment. 


PENDLETON,  President.  It  is  said  by 
the  appellee's  counsel,  that  this  being  a 
joint  bond,  one  obligor  could  not  be  pro- 
ceeded against  alone;  that  the  abatement 
against  the  others  on  the  return  of  the 
Sheriff  of  King  William,  that  they  were  no 
inhabitants,  was  an  error,  and  the  plaintiff 
ought  to  have  proceeded  against  them  ac- 
cording to  the  directions  of  the  District 
Court  law.  What  that  should  be,  was  a 
matter  of  doubt  at  the  hearing,  either  from 
a  partial  reading  of  the  clause,  or  inatten- 
tion in  me.  I  thought  a  testatum  capias 
might  issue  from  King  and  Queen,  to  any 
County  in  the  State,  returnable  and  to  be 
proceeded  on  there ;  and  that  the  plaintiff 
should  have  so  proceeded.  I  find,  though, 
I  was  mistaken,  and  Mr.  Warden  right,  that 
a  distinct  suit  was  to  be  commenced  in  the 
district  where  the  others  were  to  be  found ; 
in  which,  a  copy  of  the  bond  was  to  be  evi- 
dence, or  the  Court  might  order  the  Clerk 
of  King  and  Queen  to  attend  with  the  orig- 
inal. 

142  *But,    this    proceeding    seems    in- 
tended for  the  benefit  of  the  plaintiff, 

who  might  waive  it  and  proceed  against 
the  defendant  only  who  had  been  arrested, 
if  he  was  satisfied  of  his  ability.  Mr. 
Wickham,  in  answer  to  the  objection,  that 
he  ought  to  have  pleaded  this  in  abatement, 
endeavored  to  obviate  it  by  observing,  that 
he  was  prevented  from  pleading  it,  because 
the  declaration  stood  against  all.  But,  the 
abatement  was  before  the  plea,  and  had  the 
same  effect  as  to  him,  as  if  their  names  had 
been  stricken  out  of  the  declaration ;  he  had 
a  right  to  waive  it;  and  might  chuse  to 
do  so,  to  save  expense  and  delay,  and  rely- 
ing on  a  total  indemnity  from  the  princi- 
pal, if  solvent ;  or  if  he  was  insolvent,  a 
contribution  from  the  co-securities.  I  con- 
cur in  opinion,  that,  by  pleading  in  bar, 
he  legally  waived  the  objection. 

As  to  the  question,  on  the  merits,  relative 
to  interest: 

We  are  told,  that  the  juries  through  the 
State  are  branded  with  infamy  by  all  im- 
partial observers,  as  having,  in  their  ver- 
dicts striking  off  interest  during  the  war, 
violated  the  principles  of  justice,  of  law, 
of  treaty,  of  the  f^ederal  Constitution,  and« 
finally,  of  religion.  A  heavy  charge,  in- 
deed, against  a  State;  for,  such  it  must  be, 
since  the  jurors,  dispersedly  collected  at  the 
various  Courts,  uniformly  pursue  the  opin- 
ion, which  evidently  proves  the  general 
sentiment. 

Who  these  impartial  observers  are,  I 
know  not,  but  will  avow  myself  to  be  im- 
partial, (unless  I  may  be  supposed  to  pos- 
sess a  national  bias,  and  from  that,  it  is 
equally  probable  that  the  gentleman  or 
his  observers  are  not  free,)  and  will  en- 
deavor, as  far  as  my  opinion  will  go,  to 
redeem  my  country  from  this  grievous 
charge,  with  equal  sincerity,  though  with 
less  acrimony,  than  the  gentleman  made  it. 

1.  Upon  the  justice  of  the  case.     A  claim 

of    the   principal   debt   is  founded   on    the 

modern  practice  of  war  in  Europe,  securing 

individual  property  from  confiscations 

143  in  consequence  of  national  ^^wars.     I, 
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who  am  an  utter  enemy  to  all  war, 
if  it  can  be  avoided,  cannot  but  approve  of 
this,  and  every  other  practice  tending  to 
soften  its  rigors.  Our  I^egislature,  in  the 
preamble  to  their  sequestration  act,  [Oct. 
1777,  c.  9,  9  Stat.  Larg.  377,]  acknowledge 
the  principle,  and  manifest  a  wish  to  adopt 
it,  but  waited  to  discover  whether  our  enemy 
would  observe  those  rules  in  a  war,  differ- 
ent from  one  between  independent  nations. 
Did  Britain  meet  us  upon  that  liberal 
ground?  The  recollection  is  painful.  I 
wish  it  could  be  forgotten,  and  it  is  with 
an  ill  grace  citizens  of  that  country  make 
it  necessary  to  review  it.  Their  treatment 
of  our  unhappy  soldiers  who  became  their 
captives;  their  wanton  destruction  of  our 
towns,  houses,  and  other  private  property ; 
their  plunder  of  plate  and  specie ;  but,  above 
all,  as  most  materially  affecting  this  State, 
their  tempting  our  slaves,  by  a  delusive 
promise  of  manumission,  to  take  arms 
against  us;  slaves,  which  they  had  intro- 
duced and  received  our  money  for,  and  in 
which  property,  alone,  our  citizens  probably 
lost  more  value  than  the  amount  of  all  the 
debts  they  owed  the  British  merchants: 
These,  I  say,  were  so  many  infractions,  on 
their  part,  of  the  modern  practice  of  war, 
which  would,  in  reason  and  justice,  deprive 
them  of  the  beneficial  parts  of  that  prac- 
tice, as  against  American  debtors,  and 
throw  the  creditors  upon  their  own  govern- 
ment for  satisfaction ;  which,  by  its  con- 
duct, deprived  them  of  their  ordinary 
recourse  against  their  debtors.  So,  that  I 
am  free  to  declare  my  opinion,  that,  inde- 
pendent of  the  treaty,  they  were  not  en- 
titled, in  justice,  to  recover  one  shilling  of 
their  principal  debts  from  the  debtors. 

I  would  not  be  understood,  by  what  I  have 
said,  to  find  fault  with  the  treaty  of  1783, 
in  this  respect;  much  less  to  hint,  that  it 
ought  not  to  have  been  performed.  As  a 
citizen,  I  have  ever  thought  and  expressed 
myself  otherwise ;  because,  a  treaty  disad- 
vantageous in  one  article  and  beneficial  in 
all  others,  was  as  much  as  we  could  ex- 
pect, and,  at  any  rate,  preferable  to  a  con- 
tinuance of  the  war.  When  I  sav  it 
144  ought  to  have  been  performed,  let  *me 
be  understood  to  mean  upon  condition, 
that  Britain  had  complied  with  the  treaty 
on  her  part,  having  no  idea  that  in  com- 
pacts, national  or  private,  containing  mu- 
tual covenants,  a  party  who  has  broken  his 
covenants,  can  complain  in  a  Court  of  Jus- 
tice, of  a  breach  on  the  part  of  the  other. 

However,  this  is  now  out  of  the  question ; 
and  I  have  no  difficulty  in  deciding  as  a 
Judge,  that  we  must  regard  that  treat3''  as 
a  law,  controuling  our  confiscation  acts, 
and  that  the  debts  are  to  be  paid :  the  only 
question,  therefore,  is,  whether  interest 
during  the  war,  constitutes  a  bona  fide  part 
of  the  debt?  And  I  do  not  hesitate  to  de- 
clare my  opinion  in  the  negative,  whatever 
stigma  may  be  attached  to  that  opinion. 

Our  situation  at  that  period,  attacked  by 
a  powerful  nation,  to  whose  government  we 
had  t>een  subjected;  called  to  the  exertion 
of  every  power,  personal  and  pecuniary,  in 
defence  of  life,   libezty  and   property ;  and 


without  commerce,  (which  had  been  there- 
tofore monopolised  by  that  nation,)  to  en- 
able our  citizens  to  pay  their  debts,  takes 
the  case  out  of  every  principle  on  which 
interest  is  demandable. 

The  objection  applies  to  all  creditors, 
but  a  fortiori  against  those  of  the  nation, 
who  unjustly  brought  us  into  that  situation. 

I  should  suppose,  that  under  the  modern 
practice  of  war,  all  the  creditors  of  the 
enemy  nation  could  expect,  would  be,  to  be 
placed  on  the  same  ground  with  the  citizen 
creditors;  subject  to  all  inconveniences, 
which  imperious  necessity  imposed  on  the 
latter,  in  consequence  of  the  war.  Strike 
out  the  interest  in  question,  they  are  placed 
in  a  preferable  state:  they  received  their 
principal,  and  all  preceding  and  subsequent 
interest  in  specie ;  the  others  received  theirs 
in  depreciated  paper. 

But,  suppose  the  plaintiff,  a  citizen,  go- 
ing beyond  sea  with  his  bond,  and  leaving 
no  agent  to  receive  the  money,  since 

145  the  debtor  could   not    by  paying  *^the 
debt,  if  the  war  had  permitted  his  at- 
tention to  it,  have  saved  the  interest,  that 
alone  ought  to  exempt  him  from  it. 

On  the  merits  therefore,  I  am  of  opinion, 
that,  no  interest  is  due,  and  that  none  of 
the  moral  obligations  stated,  are  violated 
by  the  opinion.  Whether  religion  has  been 
transgressed,  will  rest  with  another  and 
more  unerring  tribunal  I 

2.  Having  shewn  on  what  ground  my 
opinion  is  formed,  that  justice  is  attained 
in  the  decision  appealed  from,  it  only  re- 
mains to  consider  the  objections  to  the 
mode  of  proceeding  upon  the  bill  of  excep- 
tions. 

It  is  to  the  opinion  of  the  Court,  per- 
mitting the  defendant  to  give  evidence, 
**that  the  plaintiff  was  absent  beyond  sea, 
from  April  19th,  1775,  to  the  19th  April, 
1783,  and  had  no  known  attorney  here  to 
whom  the  money  could  have  been  paid, 
with  a  view  to  extinguish  the  interest  dur- 
ing that  period,"  on  previous  notice,  that 
such  evidence  would  be  offered,  that  the 
objection  is  taken ;  and  it  is  said,  the  ad- 
mission of  such  evidence  is  improper  on 
the  plea  of  payment,  for,  that  even  pay- 
ment of  principal  and  interest  after  the 
bond  was  forfeited,  if  pleaded,  might  be 
demurred  to. 

If  the  counsel  meant,  that  this  was  the 
case  at  the  common  law,  he  was  correct; 
but  it  does  not  apply  at  present.  At  com- 
mon law,  if  the  money  was  not  all  paid  at 
the  day,  although  only  a  shilling  remained 
due,  the  bond  was  forfeited  and  the  penalty 
was  thenceforth  considered  as  the  debt. 
This  rigid  law  drove  the  debtor  into  a  Court 
of  Equity,  whose  maxims  permitted  it  to 
relieve  against  penalties  and  forfeitures  in 
all  cases  where  just  compensation  could  be 
made,  of  which  in  this  instance  principal 
and  interest  was  adopted  as  a  just  measure ; 
what  had  been  paid  was  allowed,  and,  on 
payment  of  the  balance,  an  injunction  stood 
to  the  judgment  for  the  penalty. 

146  *This  circuitous   proceeding   was  a 
public  evil,  and  the  I^egislature  wisely 

provided   a   remedy,    by  the  act  to  prevent 


63 


I  CALL 


VlROnOA  Rkfost8»  Annotatbd. 


147 


frivolous  and  vexatious  suits,  long  since 
introduced,  [May,  1732,  c.  13,  {  5,  4  Stat. 
I^arg.  359,]  and  continued  in  our  Code, 
transferring  to  the  juries  the  equitable  ju- 
risdiction. Upon  the  trial,  not  only  pay- 
ments but  discounts  are  to  be  allowed,  and 
the  jury  are  to  say  what  is  due  of  principal 
and  interest,  on  payment  of  which,  the 
judgment  for  the  penalty  is  to  be  dis- 
charged. Now,  if  instead  of  paymient  of 
interest,  proof  is  made  to  their  satisfaction, 
that  in  right  and  justice,  the  interest  ought 
nqt  to  be  paid,  what  shall  restrain  the  jury 
from  finding  that  interest  not  to  be  due,  or 
the  Court  from  permitting  the  evidence  to 
that  effect  to  be  given?  I  know  of  nothing, 
in  law  or  reason,  to  interdict  either.  If,  we 
recur  to  the  principles  of  equity  on  the  oc- 
casion, from  whence  the  jurisdiction  is 
drawn  by  Courts  of  law,  persuaded  I  am, 
that  no  Chancellor,  in  relieving  against 
penalties,  would  impose  upon  a  debtor  the 
payment  of  interest,  which,  on  proofs  be- 
fore him  appeared  not  to  be  due  in  con- 
science. The  notice  in  this  case  was  fair, 
though  from  the  history  of  the  business  in 
general,  it  does  not  seem  to  have  been  re- 
quired, but  it  has  been  discussed  as  a  thing 
of  course. 

We  are  told,  that  the  B^ederal  Chief  Jus- 
tice, in  an  elaborate  charge  to  the  jury,  in 
Jones  V.  Hylton,  declared  his  opinion  in 
favor  of  interest.  I  have  no  doubt,  but  he 
gave  that  opinion  with  the  like  sincerity, 
as  I  have  delivered  mine  to  the  contrary ; 
and  mankind,  if  they  think  it  worth  while, 
will  judge  between  us. 

So  far  as  it  concerns  the  present  case,  it 
seems,  after  telling  the  jury  the  interest 
was  a  question  of  law,  in  which  I  have  also 
the  misfortune  to  differ  from  him,  thinking 
it  proper  for  the  jury  to  decide,  what  inter- 
est as  well  as  principal  is  due,  he  finally 
said,  the  jury  might  decide  both  law  and 
fact  if  they  chose  it.  This  power  it  seems 
the  juries  exercised ;  and  their  verdicts  be- 
ing uniform  against  the  interest  in  the 
Federal  as  well  as  other  Courts;  the 
147  *creditors  and  their  counsel  have  ac- 
quiesced, and  struck  off  the  interest 
as  a  thing  of  course. 

This  happy  train  of  the  business  shall 
not  be  interrupted  by  my  opinion.  For,  I 
cordially  agree  with  my  brethren  in  affirm- 
ing the  judgment. 

Judgment  affirmed. 


Branch  v.  Burnley  and  Others. 

[Monday,  November  6,  1797.] 

Attorney  and  Client— Receipt  of  Attorney— Discharge 
of  Judgment,*— An  attorney  at  law  may  receive  the 

^Attorney  and  Client— Authority  of  Attorney  to 
Receive  Payment  of  Debt— Tbe  principal  case,  and 
Hudson  V.  Jobnson,  1  Wash.  10,  are  cited  in  Wilkin* 
son  V.  KoUoway,  7  Lelcb  285,  as  authority  for  the 
proposition,  that  an  attorney  at  law  who  has  posses- 
sion of  the  evidence  of  debt,  or  had  obtained  a 
judinnent  for  his  client,  may  receive  from  the 
debtor  payment  of  the  debt,  and  the  creditor  having 
confided  in  him  not  only  to  sue  if  necessary,  but 


money  recovered  from  the  defendant,  and  hl» 
receipt  will  discharge  the  Jndrment. 

Thie  Has  Become  a  Custom. 

Equity  Jurisdiction— Relief.— Under  what  circum- 
stances equity  relieved,  where  relief  at  law  was 
doubtfuL 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery,  upon  the  follow- 
ing case.  Burnley  and  Breckenridge  em- 
ployed Mr.  Briggs,  an  attorney  at  law,  to 
bring  suit  for  them  against  Osborne,  the 
testator  of  Branch,  in  the  County  Court  of 
Chesterfield.  He  obtained  judgment  for 
them  in  the  year  1772,  and  in  the  year  1774, 
a  replevy  bond  was  given.  In  1778,  Ozborne 
paid  the  money  to  Briggs ;  and  after  the 
war  in  the  year  1787,  the  plaintiffs  moved 
for  judgment  on  the  replevy  bond,  in  the 
County  Court  of  Chesterfield,  against 
Branch,  the  executor,  which  was  refused : 
Whereupon,  the  plaintiffs  at  law  filed  a  bill 
of  exceptions,  stating  the  foregoing  mat- 
ters and  the  payment  to  Briggs ;  and,  there- 
upon, appealed  to  the  General  Court;  from 
whence,  after  the  law  establishing  District 
Courts,  the  cause  was  transferred  to  the 
District  Court  of  Richmond,  where  the 
judgment  of  the  County  Court  was  reversed. 
The  defendant  then  applied  to  the  Court  of 
Chancery  for  an  injunction,  which  merely 
stated  the  case  as  above  set  forth,  except, 
that  the  bill  mentioned,  that  the  com- 
plainant supposed  that  Briggs  had  received 
authority  to  collect  it.  The  Chancellor 
awarded  the  injunction  on  the  usual  terms 
of  releasing  errors  at  law ;  which  the  com- 
plainant did.     The  respondents   in  equity, 

also  to  collect  and  receive  the  money,  is  bound  by 
the  payment  They  place  the  attorney  at  law  on 
the  footiuflr  of  an  a^rent  delegated  to  receive  money. 
Same— Same.— The  principal  case  is  cited  with 
approval  In  Yoakunf  v.  Tilden,  8  W.  Va.  170,  for  the 
proposition  that  the  payment  of  a  judgment  or 
decree  to  the  attorney  of  record  who  obtained  it. 
before  his  authority  is  revoked,  and  due  notice  of 
such  revocation  ariven,  to  the  defendant,  is  valid 
and  bindincT  on  the  plaintiff  so  far,  at  least,  as  tbe 
defendant  is  concerned.  See  monoirraphic  note  on 
"Attorney  and  Client"  appended  to  Johnson  v.  Qib- 
bons.  27  Qratt  0X2. 

Coart  of  Appeals— Usage.— The  principal  case  is 
cited  in  Baker  v.  Preston,  Gilm.  28tt.  for  the  proposi* 
tion  that  the  court  of  appeals  will  respect  a  usaffe. 

Jndffments- Equitable  Relief  agaliut.— The  princi- 
pal case  is  cited  with  approval  in  Terrell  v.  Dick,  l 
Call  620;  Bierne  v.  Mann,  6  Leigh  860:  Turpi n  v. 
Thomas,  8  H.  &  M.  144;  West  v.  Logwood,  6  Munf. 
496,  fiOO,  604;  Tomkies  v.  Downman,  6  Munf.  664.  and 
distinguished  by  Judos  Cabsll,  in  his  opinion  in 
Tomkies  v.  Downman.  6  Munf.  67a 

See  generally,  monographic  noU  on  "Judgments" 
appended  to  Smith  v.  Charlton,  7  Gratt  485;  and 
monographic  note,  on  *  Injunctions"  appended  to- 
day tor  V.  Anthony,  16  Gratt.  518. 

Appellate  Practice— Decree  of  Reversal— Refandlnff.— 

In  a  decree  of  reversal,  the  appellate  court  will  if 
requested,  farther  direct,  that  in  case  the  moneys 
and  costs  recovered  by  the  appellee  shall  have  been 
paid,  the  same  be  refunded,  with  lawful  interest 
from  the  time  of  payment  Stanard  v.  Brownlow. 
8  Munf.  229,  citing,  as  authority,  the  principal  case. 
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demtirred  to  the  jurisdiction ;  and  by  an- 
swer, denied  that  Briggs  was  author- 
148  ised  *to  receive  the  money.  Briggs 
being  examined,  said,  that  he  was  not 
particularly  instructed  or  impowered  to  re- 
ceive the  debts,  by  Burnley  and  Brecken- 
ridge;  but  that  what  he  did,  was  with  the 
sole  view  of  getting  his  clients'  debts  as 
expeditiously  as  possible ;  that  the  common 
practice  of  himself  and  other  County  Court 
attomies  at  that  time,  (as  he  believed,) 
was,  to  receive  the  debts  in  any  stage. 
Two  other  witnesses  were  examined  as  to 
the  custom  of  attornies  in  receiving  the 
moniea  for  which  they  brought  suit ;  and  a 
fourth  witness  said,  that  part  of  the  money 
paid,  arose  from  collections  of  debts  due 
before  the  war.  The  Chancellor  dismissed 
the  bill  for  want  of  equity ;  and  the  com- 
plainant appealed  to  this  Court. 

PENDLETON,  President.  The  Court 
has  little  doubt  upon  the  merits ;  for,  they 
think  the  payment  to  the  attorney  was 
good ;  but,  the  complainant  seems  to  have 
mistaken  his  remedy,  for  the  whole  matter 
was  stated  on  the  record,  so  that  he  might 
have  had  relief  by  appeal  or  supersedeas. 
The  question  then  is,  whether  the  release 
of  errors  which  was  imposed  upon  him  by 
the  Chancellor,  but  which  prevented  him 
from  resorting  to  a  writ  of  supersedeas  af- 
terwards, has  altered  the  case?  On  this 
point,  we  wish  to  hear  counsel. 

Wickham,  for  the  appellee. 

The  question  is,  if  a  party  having  a  rem- 
edy at  law  by  way  of  appeal,  can  go  into 
equity  without  leave  of  the  other  party? 
The  Court  of  Chancery  can  proceed,  either 
because  they  have  original  jurisdiction,  or 
by  the  concurrent  act  of  the  parties  since 
the  act  of  1787.  But,  here  was  no  original 
jurisdiction,  and  the  parties  have  not  con- 
sented, for  there  is  a  demurrer  to  the  juris- 
diction ;  and,  therefore,  the  case  is  not 
aided  by  the  act  of  1787.  Burnley  had  a 
right  to  a  common  law  trial ;  it  was  the 
proper  jurisdiction;  and,  therefore,  the 
Court  of  Chancery  should  not  have  inter- 
fered. Nothing  but  the  act  of  the  Court, 
then,  can  alter  the  case ;  but  the  Court  can- 
not, by  its  own  act,  give  jurisdiction  where 
it  had  none ;  or  else  the  Court  of  Chancery 

might  obtain  universal  jurisdiction. 
149         ^he  authority    of   an   attorney  at 

law  to  receive  the  money,  expires  at 
the  end  of  the  year  and  day,  unless  he  re- 
ceives new  directions. 

Randolph,  contra. 

The  usage  of  the  country  is  in  favor  of 
Branch;  but,  independent  of  that,  the 
replevy  bond  might  have  been  executed  by 
motion,  and  it  was  the  attorney's  business 
to  proceed.  At  all  events,  the  act  of  As- 
sembly which  regulates  the  computation  of 
time,  reduces  the  period  within  the  year 
and  day. 

The  functions  of  Briggs,  created  a  trust 
which  gave  the  Court  of  Chancery  juris- 
diction, and  would  have  sustained  a  bill  of 
interpleader.  Besides,  that  Court  having 
compelled  the  plaintiff  to  give   the   release 
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of  errors,  ought  not  to  refuse  to  entertain 
jurisdiction  of  the  cause  afterwards.  The 
mistake  of  the  Court  ought  not  to  prejudice 
the  right. 

Wickham.  There  was  no  trust;  in  this 
case ;  and,  if  a  bill  of  interpleader  lay,  yet 
none  is  filed.  The  Chancellor,  on  dismiss- 
ing the  bill,  might  have  in  joined  the  re- 
spondent from  setting  up  the  release.  And, 
although  the  time  may  have  expired,  yet 
that  perhaps  would  be  no  objection  under 
the  circumstances  of  the  case. 

ROANE,  Judge.  The  questions  I  shall 
consider  in  this  cause,  are  1.  Whether  the 
case  exhibited  by  the  appellant  in  his  bill 
is,  in  itself,  proper  for  the  jurisdiction  and 
relief  of  a  Court  of  Equity?  And,  if  not, 
then  2.  Whether  it  can  become  so  from  the 
circumstance  of  the  opinion  of  this  Court, 
that  the  District  Court  erred  in  point  of 
law,  to  the  injury  of  the  appellant,  in  their 
judgment  in  1791;  and,  that  he  is  now 
barred  from  correcting  that  judgment  on 
the  common  law  side  of  this  Court,  by  rea- 
son of  his  releasing  errors  on  obtaining  the 
injunction,  and  by  the  lapse  of  the  time 
limited  by  law  for  obtaining  appeals,  writs 
of  error  and  supersedeas? 

Upon  the  first  question,  I  hold  it  to  be  a 
clearly  established  principle,  that  a  judg- 
ment of  a  Court  of  Common  Law, 
though  erroneous,  given  on  a  legal 
150  ^question,  shall  never  be  corrected  or 
disturbed  in  equity,  upon  grounds 
which  were  proper  for  the  consideration  of 
the  Common  Law  Courts,  and  which,  there- 
fore, we  must  suppose  such  Court  to  have 
decided  upon ;  unless  the  applicant  to  the 
Court  of  Equity,  can  shew  some  particular 
circumstances  to  have  taken  place,  oper- 
ating as  an  impediment  to  his  availing 
himself  of  those  grounds  upon  the  trial  at 
law. 

A  contrary  construction  would  erect  a  co- 
equal Court,  exercising  a  different  line  of 
jurisdiction  into  an  Appellate  Court,  de- 
stroy those  barriers  between  the  respective 
jurisdictions  which  have  been  wisely  and 
anxiously  established  and  kept  up,  both  in 
this  country  and  in  England.  Such  a  con- 
struction would  admit  a  party  to  come  into 
a  Court  of  Equity,  although  remediable  by 
a  Court  of  Law,  when  he  alleges  as  a 
g^und  for  coming  into  equity,  and  ought 
truly  to  allege,  it,  it  is  presumed,  at  least, 
where  there  is  not  a  concurrence  of  juris- 
diction, that  he  is  only  and  properly  re- 
lievable  in  equity. 

The  question  decided  upon  in  the  present 
instance,  by  the  judgment  of  the  District 
Court,  reversing  that  of  the  County  Court, 
is  a  question  of  a  nature  purely  legal.  It 
is,  as  simplified  by  the  bill  of  exceptions, 
whether  the  receipt  of  an  attorney  at  law, 
not  socially  authorised  to  receive  payment, 
by  his  client,  given  a  considerable  time 
after  the  judgment  was  obtained,  operates 
as  a  discharge  of  the  debt? 

That  Court  in  considering  this  question 
ought,  and  we  must  presume,  did  take  into 
its  consideration  the  general  custom  spoken 
of  in  the  appellant's    bill,    if   that   custom 
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constitutes  a  part  of  the  law  of  the  land, 
and  their  decision  was  against  the  validity 
of  the  custom  as  a  part  of  the  law  of  the 
land.  If  this  judgment  was  in  this  respect 
erroneous,  it  could  be  corrected  bj  an  Ap- 
pellate Court  of  I^aw  only.  Till  then,  the 
decision  should  be  taken  to  be  right. 
But,  supposing  this  custom  be  merely  an 
unauthorised  and   illegal  custom,  the 

151  plaintiff  in  equity  ^cannot  avail  him- 
self   of    having    conformed    thereto, 

without  alleging  and  proving  the  particu- 
lar assent  of  the  appellees  to  be  bound 
thereby.  This  particular  assent  is  not  al- 
leged in  the  present  bill;  and,  indeed,  if 
in  fact  it  had  been  given,  testimony  thereof 
was  proper  in  the  trial  at  law,  and  should 
not  now  be  set  up  in  equity,  unless  discov- 
ered since  tnat  trial,  or  then  ^  could  not  be 
urged  on  account  of  some  particular  im- 
pediment. 

Nor  should  the  allegation  of  the  appellant, 
that  he  had  no  notice  of  the  appeal  till  after 
the  determination,  be. permitted  to  sustain 
him  in  equity:  for,  then,  every  cause,  of 
whatever  nature,  would  be  liable  to  be  car- 
ried f  r'^m  a  Court  of  I^aw  into  a  Court  of 
Equity.  But,  in  fact,  the  determination  of 
this  appeal  was  known  to  the  appellant  in 
due  time  to  have  enabled  him  to  review  the 
decision,  in  the  ordinary  way,  before  an 
Appellate  Court  of  Law. 

These  are  the  grounds  on  which  the  ap- 
pellant has  brought  himself  into  a  Court  of 
Equity :  for,  I  suppose,  little  stress  will  be 
laid  on  the  circumstance  which  is  alleged, 
but  not  proved,  of  Briggs'  threatening  to 
sue  out  an  execution  against  him ;  grounds, 
which  were  proper  for  the  consideration  of 
a  Court  of  Law,  and  .can  confer  no  juris- 
diction on  a  Court  of  Equity,  without 
erecting  that  Court  into  an  Appellate  Court 
of  common  law  jurisdiction. 

I  come,  now,  to  the  second  question,  viz: 
Whether,  as  the  bill  of  the  appellant,  in  it- 
self, has  not  presented  a  case  which  is 
proper  for  the  cognizance  of  a  Court  of 
Equity,  the  case  will  be  considered  so,  from 
any  opinion  this  Court  may  entertain,  that 
the  judgment  of  the  District  Court  is  erro- 
neous in  point  of  law ;  but,  yet,  cannot  be 
corrected  by  a  Court  of  Law  in  favor  of  the 
appellant,  by  reason  of  his  release  of  errors 
on  obtaining  his  injunction,  and  the  lapse 
of  the  term  limited,  by  law,  for  obtaining 
appeals,  writs  of  error,  and  supersedeas? 

Being  informed  that  this  Court  has 
decided,  heretofore,   the  question  de- 

152  cided  by   the   District  *Court,    differ- 
ently from  what  that  Court  has  done, 

we  cannot  reasonably  doubt  but  that  that 
judgment  is,  in  point  of  law,  erroneous:  but 
this  Court,  sitting  as  a  Court  of  Equity, 
ought  not,  by  a  side  wind,  to  undertake  to 
say  that  such  judgment  was  erroneous;  or, 
in  effect,  to  reverse  a  common  law  judg- 
ment, although,  from  principles  before  es- 
tablished in  other  cases,  they  would 
probably  reverse  the  judgment,  if  regularly 
brought  before  them,  on  the  common  law 
side  of  the  Court. 

Over  and  above  the  danger  of  an  Appel- 
late  Court's    giving   its    sanction    to    any 


question  or  resolution  not  directly  and  ju- 
diciously considered,  this  doctrine  pre-sup- 
poses  the  Court  to  understand  the  merits,  in 
point  of  law,  of  a  judgment  which  is  merely 
collateral,  and  which  it  has  not  judicially 
considered:  And,  however  short  and  plain 
the  question  of  enror  in  this  particular  case 
may  be,  we  should  be  cautious  of  acting 
upon  a  principle  and  establishing  a  pre- 
cedent, which  would  impose  on  this  Court, 
in  its  appellate  character  as  a  Court  of 
Equity,  the  task  of  reviewing  a  common 
law  judgment  not  appealed  from,  and  only 
collaterally  brought  before  it. 

If,  then,  this  Court  cannot,  now,  with 
propriety,  say  that  the  judgment  of  the 
District  Court  is  erroneous,  we  cannot  say 
that  the  appellant  has  been  injured  by 
barring  himself  from  reviewing  that  judg- 
ment as  at  common  law ;  for,  whether  he  is 
injured,  or  not,  depends  upon  the  question, 
whether  the  judgment  of  the  District  Court 
be  erroneous,  or  not :  a  question,  which  this 
Court  ought  not  to  decide,  for  reasons  al- 
ready assigned. 

Far  be  it  from  me  to  impeach  the  power 
of  a  Court  of  Equity  to  give  relief  against 
a  judgment  at  law.  My  position,  however, 
is,  that  when  such  relief  is  granted,  it  is 
on  the  ground  of  some  unconscientious  con- 
duct on  the  part  of  the  party  enforcing  that 
judgment;  or  on  the  ground  erf  some  vice 
in  the  judgment  itself,  arising  from  cir- 
cumstances other  than  an  erroneous 
153  opinion,  in  point  *of  law,  of  the  com- 
mon law  Court  in  that  particular  case. 
In  the  present  case,  this  Court  cannot  say 
that  it  was  unconscientious  and  oppressive 
in  the  appellee  to  carry  into  effect  a  judg- 
ment of  the  District  Court,  obtained  with- 
out any  circumstance  of  unfairness. 

But,  if  that  judgment  might  now  be 
properly  considered  as  erroneous,  and  orig- 
inally liable  to  reversal,  as  the  appellant 
might,  so  he  has  waived  his  right  to  a  re- 
view both  expressly  and  impliedly;  ex- 
pressly, by  agreeing  to  release  errors,  and 
impliedly,  by  suffering  that  time  to  elapse, 
within  which  he  ought  to  have  applied  for 
such  review  under  the  terms  of  the  act  of 
Assembly. 

There  is  no  hardship  in  confining  a  party 
to  one  jurisdiction.  It  is  a  general  princi- 
ple of  equity,  that  a  man  shall  not  be  per- 
mitted to  sue,  both  in  law  and  equity,  for 
the  same  thing;  this  principle  has  given 
rise  to  the  practice  of  requiring  a  release 
of  errors  at  law  on  obtaining  injunctions 
to  judgments.  It  is  bottomed  on  a  princi- 
ple, that  a  man  may  waive  any  particular 
right  or  benefit,  and  on  the  evidence  justice 
of  preventing  a  party  from  being  vexed  and 
harrassed  in  various  Courts  for  the  same 
cause,  but  that  he  shall  stand  or  fall  by  the 
election  he  has  made.'* 

It  will  readily  be  observed,  that  in  decid- 
ing this  case,  I  go  by  general  principles. 
Possibly,  this  particular  appellant  may  be 
injured  by  the  situation  into  which  he  has 
brought  himself,  by  an  injudicious  course 
of  proceeding.  This,  however,  is  of  his 
own  chusing,  and  the  probable  hardship  of 
his  own  creating. 
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And  it  is  better,  even  in  the  eye  of  a  Court 
of  Bquitj,  that  an  individual  should  suffer 
an  injury,  arising  from  his  own  acts  and 
conduct,  than  that  that  Court  should,  with 
the  view  of  relieving  him,  usurp  a  juris- 
diction prohibited  by  law,  and  break  down 
the  partitions  wisely  established  in  our  ju- 
diciary system. 

154  *For  these  reasons,  I  am  of  opinion, 
that  the  Chancellor  had   no  jurisdic- 
tion in  the  cause ;  and  ought  to  have  given 
judgment  for  the  appellee  on  the  demurrer. 

FLEMING,  Judge.  The  first  question  is, 
whether  the  complainant  has  shewn  a  case 
proper  for  the  relief  of  a  Court  of  Equity, 
against  the  judgment  of  the  District  Court? 

And  I  think  he  has.  It  was  the  custom 
of  the  conn  try,  and  is  so  proved  by  the  tes* 
timony  in  the  cause,  for  the  attorney  to 
receive  the  money  on  behalf  of  his  client 
from  the  defendant.  It  frequently  hap- 
pened that  the  creditor  would  refuse  pay- 
ment himself,  and  referred  the  debtor  back 
to  the  attorney  to  settle  the  business.  In- 
deed, so  far  was  this  principle  carried,  that 
the  merchants  would  not  employ  an  attor- 
ney who  refused  to  do  so. 

It  is  said,  that  the  attorney's  authority 
ceased  after  the  year  and  day.  But,  such 
an  answer  would  have  astonished  the  client 
to  whom  it  was  made.  Briggs'  power  con- 
tinued till  revoked,  and  his  duty  was  to 
move  for  judgment  and  award  of  execution 
on  the  bond.  The  Court  has  already  de- 
termined, that  payment  to  the  attorney  was 
good ;  and  the  practice  is  convenient  to  both 
debtor  and  creditor.  So,  that  there  is  no 
doubt  but  that  the  judgment  of  the  District 
Court  was  erroneous;  and,  it  is  equally 
clear  that  Ozbome  did  nothing  unjust;  for, 
the  payment  was  made  out  of  monies  aris- 
ing from  the  collection  of  specie  debts.  It 
would,  therefore,  be  against  all  conscience, 
that  he  should  be  bound  by  a  judgment 
manifestly  erroneous:  which  brings  me  to 
the  next  question,  whether  the  Court  of 
Chancery  had  jurisdiction? 

The  payment  to  Briggs  was  both  a  legal 
and  an  equitable  discharge,  and  upon  its 
being  made,  the  bond  should  have  been 
given  up.  Now,  the  rule  is,  that  equity 
considers  that  as  done,  which  ought  to  have 
been  done;  and,  therefore,  it  is  the  same 
th*ng  there,  as  if  it  had  actually  been 
given  up. 

155  *The  bond,  however,  remained  nine 
years  in  the  office,  without  being  pro- 
ceeded on  ;  and,  the  County  Court  afterwards 
refused  to  give  judgment  on  it,  but  the 
District  Court  erroneously  reversed  this 
opinion  of  the  County  Court,  and  entered 
judgment  for  the  plaintiff  in  the  motion. 
Of  which  the  complainant  received  no  in- 
formation, until  some  time  afterwards, 
when  it  was  too  late  to  appeal.  It  would, 
therefore,  be  extremely  unreasonable,  that 
he  should  be  precluded  from  an  opportunity 
of  correcting  the  error. 

But,  then  it  is  said,  that  he  should  have 
applied  for  a  writ  of  supersedeas  to  the 
judgment  of  the  District  Court.  It  is  true, 
be   might  have  done  so;  but,  I   think,    he 


was  not  under  any  obligation  to  do  it,  and 
that  he  was  at  liberty  to  chuse  either  mode 
of  redress.  1.  Because,  he  was  surprised 
by  the  judgment  at  law.  2.  Because, 
Briggs  was  a  trustee,  and  equity  had  juris- 
diction of  the  trust.  3.  Because,  there  was 
new  evidence,  which  did  not  appear  in  the 
judgment  at  law. 

It  was  said,  that  he  who  asks  equity, 
should  do  it.  This  I  admit.  But,  here 
there  was  nothing  immoral  in  the  payment ; 
and,  although,  the  appellees  may  have  sus- 
tained some  injury  by  it,  yet  many  of  our 
own  citizens  have  borne  the  like.  It  was 
one  of  those  consequences,  which  resulted 
from  the  nature  of  things  at  that  time; 
hard  enough,  either  way,  but  which  could 
neither  be  foreseen  nor  prevented.  Upon 
the  whole,  I  think  the  decree  is  erroneous, 
and  ought  to  be  reversed. 

CARRINGTON,  Judge.  I  admit,  that 
the  powers  of  a  Court  of  I^quity  should  be 
kept  separate  and  distinct  from  those  of  a 
Court  of  Common  Law ;  but,  I  am  perfectly 
satisfied,  that  under  the  particular  circum- 
stances of  this  case,  the  Court  of  Chaneery 
might  very  properly  have  interfered,  in 
order  to  prevent  the  effects  of  an  erroneous 
judgment.  Consequently,  as  I  think  the 
complainant  was  clearly  entitled  to  relief 
upon  the  merits  of  his  case,  without  en- 
tering into  a  minute  examination 
156  *of  the  technical  reasons,  which  have 
been  urged  on  either  side  of  the  ques- 
tion, I  feel  no  difficulty  in  declaring  that  I 
am  of  opinion,  that  the  decree  of  the  Court 
of  Chancery  is  erroneous,  and  should  be  re- 
versed; and,  that  a  perpetual  injunction 
ought  to  be  awarded  to  the  judgment  of  the 
District  Court. 

PENDLETON,  President.  I  have  not 
for  a  moment  doubted,  but  that  the  plain- 
tiff was  conscientiously  entitled  to  relief 
against  a  judgment  at  law,  which  bound 
him  to  pay,  over  again,  a  debt  which  he 
had  fairly  and  honestly  paid  nineteen 
years  past.  When  I  say  fairly  and  honestly, 
I  do  not  lose  sight  of  Mr.  Wickham's  ob- 
jection, that  the  payment  was  in  depreci- 
ated paper,  by  which  the  creditor  sustained 
a  loss.  It  does  not  appear,  that  Ozborne 
was  personally  concerned  in  the  specula- 
tions which  produced  the  depreciation,  or 
in  passing  the  Jaw,  which  made  the  paper 
a  tender.  As  a  citizen,  he  was  bound  to 
obey  the  law,  and  no  moral  duty  required 
him  not  to  do  so  to  his  disadvantage,  and 
to  waive  the  beneficial  parts,  to  the  ruin  of 
his  family.  He  did  not  carry  commodities 
to  market  to  sell  at  five  times  the  value,  for 
paper  to  pay  this  debt,  but  he  collects  debts 
of  equal  value,  with  that  he  owed,  to  pay 
it,  in  the  ordinary  practice  of  his  neigh- 
borhood, and  under  an  idea  that  there  was 
no  difference  in  value  between  specie  and 
paper.  This  I  call  a  fair  ^nd  honest  pay- 
ment. 

Having  provided  the  money,  what  was 
he  next  to  do?  His  creditors  had  left  the 
country,  and  he  could  not  find  them  to  pay ; 
a  circumstance,  which  in  M'Call  v.  Turner, 
[ante,    p.  133,]  we   decided    to    be   a   good 
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reason  for  stopping  the  interest  at  law. 
He  applied  to  the  attorney,  who  prosecuted 
the  suit,  and  who,  whatever  might  be  the 
extent  of  his  authority,  it  is  agreed  might 
have  moved  for  an  execution  on  the  replevy 
bond,  and  issued  it;  in  which  case,  a  pay- 
ment to  the  Sheriff  would  have  discharged 
Ozborne ;  and,  is  it  not  equitable  at  least, 
that  a  payment  made  to  the  attorney  (who 
had  the  control  over  the  bond, )  to  avoid  that 
execution,  should  have  the  same  effect? 
The  plaintiff  thus  shewing  a  fair  and 
157  ^proper  case  for  relief  in  equity, 
what  is  the  objection  to  its  being 
afforded  him?  Not,  that  the  Court  of 
Equity  is  not  competent  to  give  it,  in  the 
proper  exercise  of  its  inherent  powers,  but 
that  his  remedy  was  at  law:  And  this 
leads  us  to  enquire,  what  was  his  remedy 
at  law,  when  he  applied  to  the  Chancery. 

The  judgment  of  the  District  Court  barred 
him  at  law;  but  it  is  said,  he  might  have 
sued  out  a  supersedeas  from  this  Court,  at 
law,  and  possibly,  indeed  probably,  have 
reversed  the  judgment ;  as,  this  Court  have 
sin6e  decided  in  other  cases,  that  a  pay- 
ment to  the  attorney,  is  good  at  law.  But, 
was  he  bound  to  take  that  step  at  certain 
expense  and  doubtful  success,  before  he 
could  apply  to  Chancery?  I  see  no  reason 
for  it ;  and  I  believe  a  precedent  cannot  be 
shewn,  where  the  Chancery  in  JB^ngland  re- 
fused relief  in  a  proper  case,  against  a 
judgment  in  the  Court  of  King's  Bench  or 
Common  Pleas,  to  which  our  District 
Courts  assimilate  in  this  respect,  because 
the  party  had  not  prosecuted  a  writ  of  error 
in  the  House  of  L/ords,  their  dernier  resort 
of  justice.  All  the  Chancellor  will  do  on 
the  occasion,  is  to  coiiipel  the  party  on  his 
first  application,  to  abandon  his  pursuit  at 
law,  and  abide  by  his  equitable  claim :  and 
this  the  Chancellor  did  in  this  case,  by  im- 
posing the  release  of  errors. 

But,  it  is  said,  the  Court  of  Chancery 
hkd  not  original  jurisdiction,  and  that  it 
could  not  be  given  by  the  act  of  Branch, 
or  assumption  of  the  Court.  The  two  last 
members  of  the  proposition  are  true ;  the 
first  requires  consideration. 

If,  by  the  original  jurisdiction  be  meant, 
to  refer  to  the  outset  of  the  business  in 
1774,  it  is  true,  that  the  Court  of  Chancery 
had  nothing  to  do  with  the  subject  until 
the  judgment  in  1791,  nor  had  the  plaintiff 
till  that  period  any  occasion  to  apply  to 
that  Court,  having  so  far  successfully  de- 
fended himself  at  law.  But,  if  by  original, 
be  meant  a  competent  jurisdiction  com- 
mencing to  relieve  against  an  unjust 
158  *and  oppressive  judgment  obtained 
by  an  adherence  to  the  rigid  princi- 
ples of  law,  the  objection  is  pointed  against 
the  general  jurisdiction  of  the  Court  in 
granting  injunctions,  and  the  counsel  will 
do  well  to  consider  in  his  state  of  incon- 
veniences, whether  it  would  be  of  public 
utility  to  deprive  the  Court  of  that  juris- 
diction. The  reasoning  of  I^ord  Mans- 
field, in  favor  of  new  trials,  from  the  many 
accidents  which  may  prevent  the  attain- 
ment of  justice  in  trials  at  law,  apply  for- 
cibly for  the  interference  of  equity,  where 


that  cannot  be  had  at  law,  and  have  been 
so  applied  in  many  instances  in  this  Court, 
as  in  the  cases  of  Ross  v.  Pynes,  Wythe's 
R.  71,  and  Cochrane  v.  Street,  [1  Wash. 
79].  But,- it  is  said,  all  the  equitable  cir- 
cumstances are  involved  in  the  question  at 
law,  and  in  that  view,  it  is  an  appeal  lo 
this  Court,  to  correct  the  erroneous  judg- 
ment at  law,  which  would  be  undoubtedly 
improper.  This  is  important  in  itself,  and 
rendered  more  so  by  the  sanction  it  has 
received  from  the  opinion  of  one  of  the 
Judges  of  this  Court. 

The  proper  way  to  decide  the  question, 
is,  to  take  a  comparative  view  of  the  cases 
as  they  respectively  appear  in  each  Court. 
At  law,  the  bill  of  exceptions  states  the 
case,  that  the  receipt  is  no  acquittance ; 
and,  for  any  thing  I  know,  the  Court  of 
Law  might  have  decided,  that  this  bond, 
under  seal,  could  not  have  been  discharged 
by  the  receipt  without  seal ;  it  being  one  of 
their  old  rules,  that  a  specialty  cannot  be 
discharged,  but  by  something  of  as  high  a 
nature.  A  Court  of  Equity,  however,  re- 
garding substance  and  not  form,  will  give 
it  effect  as  a  discharge. 

But,  on  the  essential  question  of  the  power 
of  the  attorney  at  law  to  receive  the  money : 
At  law,  it  is  put  on  the  general  power  of 
attornies  at  law,  to  receive  their  client's 
money  without  a  special  authority.  Not  a 
word  of  the  custom  here,  so  that  the  ques- 
tion depended  on  the  'common  law,  and  on 
that  ground  was  rightly  decided  against  the 
power.  But,  in  equity,  the  custom  is  set 
forth ;  and  though,  as  stated  in  the  demur- 
rer, it  was  illegal,  yet,  since  the  practice 
had  impressed  on  the  minds  of  the 
159  people,  ^an  idea  of  its  legality,  and 
under  that  idea  the  payment  was 
made,  he  ought  in  this  Court  to  have  the 
benefit  of  it,  and  so  it  is  stated  in  his  bill. 
In  answer  to  this,  it  is  said,  that  the  cus- 
tom of  merchants  is  part  of  the  law  of  the 
land,  of  which  the  Court  at  law  were  bound 
to  take  notice,  without  its  being  stated. 

And  this  requires  a  view  of  that  subject, 
to   develope   its   principles.     A   custom,  of 
this  sort,  when  first  brought  into  Court,  is 
a  matter  of  fact,  and  merchants  examined, 
to  prove  what  it  is.     When  legal  decisions 
are  made  upon  it,  it  becomes  the  law  of  the 
land ;  of   which,  all  parties  and  Courts  are 
to    take  notice,    without  stating  it;  and  in 
this   distinction,    I   am  warranted  by  Lord 
Mansfield,  when  he  says,  [in  Edie  et  al.  v. 
East   India    Co.    2   Burr.    1222,]    *'he   was 
wrong    in   having   permitted  merchants  to 
give   evidence  of  a  custom  on  which    there 
had  been  such  legal  decisions." 

Then,  how  does  this  apply  to  the  present 
case?  Had  there  been  any  such  legal  de- 
cision prior  to  1791?  I  have  heard  of  none; 
and  the  Court  of  Law,  then,  appears  not  to 
have  known  of  any,  or  to  have  disregarded 
it.  This  Court  have  since  decided  in  favor 
of  the  custom,  and  I  suppose  the  law  settled. 
But,  we  are  to  consider  how  it  stood  in 
1791. 

The  custom,  then,  was  not  stated  to  the 
Court  of  Law,  nor  were  they  bound  to  take 
notice    of   it;  but  it  is  before  the  Court  of 
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Equity.  Besides  that  of  the  parties  being 
unheard,  there  are  auxiliary  circumstances 
in  equity,  such  as  the  absence  of  the  cred- 
itors ;  that  Ozborne  made  a  fair  and  honest 
payment ;  that  Briggs  had  the  control  over 
the  bond,  and  might  have  levied  an  execu- 
tion, if  the  debt  had  not  been  paid ;  and 
that  the  creditors,  upon  their  return,  ap- 
plied to  the  attorney,  and  not  to  Ozborne; 
thereby  strongly  implying  his  power  to  re- 
ceive the  money:  None  of  which,  though 
they  have  some  weight,  appear  in  the  case 
at  law.  In  short,  the  plaintiff  makes  and 
proves  a  new  case  in  this  Court,  clearly 
shewing  him  entitled  to  relief; 
160  *  which  the  Court  can  afford  him,  and 
will  not  deny,  or  delay  justice,  by 
sending  him  some  where  else  to  seek  it ; 
especially  as,  in  his  present  condition,  he 
must  obtain  it  here  or  no  where. 

Mr.  Wickham,  indeed,  would  start  this 
man  in  a  new  race  for  relief :  He  may  apply 
to  the  Court  of  Appeals  for  a  supersedeas 
to  the  judgment  at  law :  he  does  so,  and  the 
release  of  errors  is  in  his  way ;  upon  which, 
he  is  to  apply  to  the  Chancellor  for  an  in- 
junction not  to  use  the  release  of  errors. 
This,  the  Chancellor  might  grant  or  not: 
but  suppose  that  done,  would  or  could  the 
Chancellor  oblige  the  Court  of  Appeals  to 
grant  the  supersedeas  to  bring  the  case  be- 
fore  them  against  a  positive  law,  the  time 
for  granting  it  being  elapsed. 

This  bandying  of  suitors  for  justice, 
from  Court  to  Court,  may  answer  some  pur- 
poses, which,  however,  I  am  sure  the  gen- 
tleman had  not  in  view,  but  will  not 
produce  speedy  and  substantial  justice,  the 
legitimate  end  of  all  Courts,  and  which 
requires  that  the  decree  in  the  present  in- 
stance should  be  reversed,  and  a  perpetual 
injunction  awarded. 

And  I  agree  with  the  Judge  near  me,  that 
such  be  the  decree  of  the  Court,  with  this 
addition,  that  it  shall  provide  for  the  re- 
payment of  the  money,  if  ^aid  under  the 
dissolution  of  the  former  injunction. 

Decree  reversed,  with  costs  both  in  this 
Court,  in  the  Court  of  Chancery,  and  the 
Courts  of  Law;  with  a  direction,  that  if 
the  money  has  been  paid  in  consequence  of 
the  dissolution  of  the  injunction,  that  there 
should  be  a  decree  for  re-payment,  &c. 


161        *The  Rev.   John  Bracken  v.  William 

and  Mary  College. 

[Thursday,  November,  9th.  1797.1 
WBIIm  and  Mary  College— VMtor«  of— Aboltohlng 
ProfeMontaips.— It  having  been  decided,  that  the 
Visiton  of  William  and  Mary  Ck>lleffe  have  power 
to  cbanffe  the  Schools  and  pnt  down  Professor- 
sbips:  the  Stat,  of  December,  1779,  discontinnlncr 
the  Grammar  School,  abolished  the  Professorship, 
and  the  salary  attached  thereto. 
Sene— PnbHc  Establlsbmeat.— Qnaere.  If  this  College 
is  not  on  pnblic  establishment? 

The  plaintiff  brought  an  action  on  the 
case  against  the  College,  in  order  to  recover 
5531.  sterling,  for  arrears  of  salary  due  him 
as  Professor  of  the  Grammar  School.  Plea, 
oon  assumpsit,  and  issue.     The  jury  found 


a  special  verdict,  stating  the  College  char- 
ter; the  original  statutes  for  arranging  the 
Schools,  of  which  the  Grammar  School  was 
one,  and  several  subsequent  statutes.  That 
the  plaintiff  was  regularly  appointed  Pro- 
fessor of  that  School,  performed  his  duty, 
and  received  the  salary  to  December  25th, 
1779,  The  verdict,  also,  refers  to  the  pro- 
ceedings of  the  Visitors  in  1782  and  1784, 
wherein  is  recited  a  statute  of  the  Visitors, 
as  of  the  4th  of  December,  1779,  whereby 
the  Grammar  School  was  discontinued. 

In  October,  1787,  the  plaintiff  applied  to 
the  General  Court,  for  a  writ  of  mandamus, 
to  restore  him  to  his  Professorship ;  which 
was  adjourned  to  this  Court  for  difficulty, 
and  refused.  Whereupon,  he  brought  this 
action  for  the  arrears  of  salary,  from  the 
25th  day  of  December,  1779.  The  District 
Court  gave  judgment  in  favor  of  the  College ; 
and,  from  that  judgment,  the  plaintiff  ap- 
pealed to  this  Court. 

Wickham,  for  the  appellant. 

The  question  is,  if  Bracken  was  legally 
amoved?  If  so,  it  was  by  the  statute  of 
1779 ;  but,  the  jury  do  not  find  the  statute ; 
they  only  find  evidence  of  it.  They  merely 
state  the  proceedings,  which  is  insufficient ; 
for,  the  recital  of  the  statute,  was  not  find- 
ing the  statute  itself;  and,  therefore,  the 
verdict  only  finds  evidence  of  facts,  and 
not  facts  themselves.  Consequently,  a 
venire  facias  de  novo  at  least  ought  to  be 
awarded. 

The  statute  was  made,  when  the  meeting 
was  not  publicly  and  regularly  noti- 
162  fied,  as  it  should  *have  been;  and, 
for  want  of  which,  the  statute  is  void. 
But,  if  the  statute  was  of  no  effect  for  want 
of  notice,  then  the  verdict  is  in  favor  of  the 
plaintiff.  So,  that  any  way  the  judgment 
of  the  District  Court  was  erroneous. 

Randolph,  contra. 

The  want  of  notice  did  not  render  the 
statute  void.  No  part  of  the  charter  re- 
quires it.  The  Visitors  are  not  bound  by 
the  rules  of  corporations  in  general.  They 
are  not  like  the  Professors.  But,  they  are 
a  corporation  of  a  particular  construction ; 
and,  their  functions  are  visitorial. 

As  to  the  objection  that  the  statute  is  not 
found,  it  may  be  answered,  that  our  find- 
ing is  at  least  equal  to  that  on  the  part  of 
the  plaintiff,  which  says  that  Bracken  was 
appointed ;  and,  therefore,  if  it  be  sufficient 
as  to  us,  it  is  as  to  him  also.  But,  it  is 
sufficient  as  to  both ;  for,  finding  the  recital 
is  equal  to  finding  the  statute  in  haec 
verba.  It  is  found,  that  he  continued  to 
exercise  his  functions  till  prevented  by  the 
proceedings  aforesaid;  which,  necessarily 
refers  to  the  statute.  And,  the  validity  of 
that  was  settled  by  the  decision  in  the  mo- 
tion for  the  mandamus,  which  it  appears 
was  determined  on  the  merits. 

Wickham.  The  former  decision  was  only, 
that  the  College  might  make  such  a  statute ; 
but,  the  question  is,  if  they  did  so?  And, 
we  contend  that  it  is  not  properly  found 
that  they  did.  It  is  said,  that  the  Visitors 
are  not  bound  by  the  rules  of  corporations 
in  general ;  but,  there  is  no  ground  for  the 
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distinction.  At  least,  they  are  bound  by 
the  rules  of  common  sense,  which  require 
that  a  majority  should  exercise  the  powers, 
and  there  was  not  a  majority  here.  It  is 
said,  that  if  their  finding  is  bad,  so  is 
ours;  but,  that  just  brings  it  to  the  venire 
de  novo  again.  The  finding,  however,  is 
different ;  for  the  very  statute,  which  ap- 
pointed the  plaintiff,  is  found. 
Randolph.  A  majority  of  the  whole 
were  present  at  the  meeting. 

163  *Wickham.     But,    that    was  only  a 
majority  of  a   majority;  and    not   a 

majority  of  the  whole. 

PENDLETON,  President.  This  is  an 
action  on  the  case,  brought  by  the  plain- 
tiff, to  recover  5531.  sterling,  for  arrears  of 
salary  due  to  him  as  Professor  of  the  Gram- 
mar School,  in  the  College  of  William  and 
Mary,  on  three  counts  of  indebitatus  as- 
sumpsit. The  jury  find  a  special  verdict, 
stating  the  College  charter;  the  original 
statute  for  arranging  the  Schools,  of  which 
the  Grammar  School  was  one,  and  several 
subsequent  statutes. 

They  find,  that  the  plaintiff  was  regularly 
appoin^ted  Professor  of  that  School,  per- 
formed his  duty  and  received  the  salary  to 
December  25th,  1779. 

The  demand  is  for  the  amount  of  the 
salary  from  that  time ;  and  the  defence  is, 
that  by  the  statute  of  December  the  4th, 
1779,  the  Grammar  School  was  discontinued ; 
which  put  an  end  to  the  duty  and  salary  of 
the  professor.  It  is  found  in  the  proceed- 
ings referred  to,  that  such  a  statute  was 
really  passed  on  that  day,  but  was  lost  from 
the  negligence  of  the  Clerk  to  record  it ; 
and  the  proceedings  found  in  1782  and 
1784,  were  to  restore  its  form.  It  is  sup- 
posed its  force  commenced  from  the  time  of 
passing  it.  It  is  not  found  that  the  pro- 
fessor did  any  duty  afterwards,  but,  that 
he  was  ready  to  have  done  it;  from  whence 
notice  is  presumable,  as  well  as  from  his 
being  a  member  of  the  corporate  body,  and 
bound  to  take  notice  of  the  statutes. 

In  October,  1787,  Mr.  Bracken  applied  to 
the  General  Court  for  a  mandamus,  to  re- 
store him  to  the  office,  which  was  adjourned 
into  this  Court  for  difficult3'.  In  June, 
1790,  it  was  heard  here,  and  continued  over 
a  term  for  consideration  and  to  be  re-heard. 

November,  1790.  On  a  re-hearing,  the 
mandamus  was  denied  on  the  merits, 
which,  I  believe,  was  inserted  for  two  pur- 
poses. Ist.  To  shew  the  case  had  been  fully 
entered    into,    as    if  the   papers  had 

164  been  before  *us   on  the  return  of  the 
mandamus.     2d.  To  meet  an  objection 

warmly  insisted  on,  that  the  General  Court 
had  no  power  to  intermeddle  with  the  affairs 
of  the  College,  upon  the  English  preced- 
ents, applying  to  private  donations  for  Col- 
leges; but  which  some  of  the  Judges  at 
least,  of  whom  I  was  one,  thought  did  not 
apply  to  our  College,  which  had  a  public 
and  not  a  private  foundation :  and  to  avoid 
a  supposition,  that  the  denial  was  on  that 
ground,  was  one  reason  for  placing  it  on 
the  merits. 
It  is  remembered,  that  the  discussion  was 


lengthy,  both  in  Court  and  conference. 
The  detail  is  forgot,  but  it  is  well  recol- 
lected, that  the  question  turned  upon  the 
power  of  the  Visitors  to  change  the  ar- 
rangements of  Schools,  made  by  the  origi- 
nal statutes,  and  to  discontinue  the  Gram- 
mar School.  The  charter  and  statutes  were 
all  before  us,  and  -  among  others,  that  of 
December,  1779,  which  must  have  been  al- 
lowed its  full  force,  since,  there  being  no 
particular  order  for  his  amotion,  the  denial 
must  have  proceeded  from  the  statute  dis- 
continuing the  School  and  his  office  with 
it.  But,  if  he  had  no  right  to  the  office,  he 
could  have  none  to  the  salary,  the  purpose 
of  this  writ :  and,  therefore,  judgment  was 
rightly  given  for  the  defendant. 

Unanimously  affirmed. 


165         ♦Carter  v.  Tyler  and  Others. 
[Tuesday,  November  14, 17V7.] 

Bntsite-Constructlon  of  Statute  Docking.*— By  tbe  act 

of  Oct.  1776,  for  ddckinff  entails,  all  remainders,  as 
well  contingent  as  vested,  are  utterly  barred, 
whether  the  entail  be  created  before  or  after 
passing  of  the  act 
SuBc— Same.— Nor  will  the  Court,  in  order  to  avoid 
this  effect,  construe  that  to  be  an  executory  de- 
vise, which,  before,  would  have  been  held  to  be  a 
contingent  remainder. 

In  an  ejectment  for  1000  acres  of  land  in 
the  County  of  Prince  William,  the  jury 
found,  that  John  Champe  was,  in  his  life- 
time, seised,  in  fee  simple,  of  sundry  tracts 
of  land,  and  of  the  lands  in  the  declara- 
tion mentioned,  and  thereof  died  seised  in 
fee,  on  the  first  day  of  March,  1763,  having 
duly  made  his  last  will  and  testament, 
bearing  date  the  tenth  day  of  December, 
1759,  whereby  he  devised  as  follows:  **My 
will  is  that  my  son  William  Champe  have 
all  my  lands  in  King  George  County,  next 
below  Poplar  Swamp,  together  with  my 
old  mill,  &c.  to  him  and  his  heirs  lawfully 

«Bnt«iU  — Construction   of  Statute   Docklnff.— The 

principal  case  is  cited  in  Jicfiretts  v.  Davis,!  Leiffh  422. 
for  the  proposition  that  the  statute  of  1776.  turning- 
estates  tail  into  estates  in  fee  simple,  did  not  con- 
yert  into  executory  devises,  any  remainders  limited 
on  estates  tail  created  before  the  passage  of  that 
act,  but  utterly  extinguished  the  interest  of  the 
persons  in  remainder. 

In  Goodrich  v.  Harding,  3  Rand.  284,  Judge  Cabblc 
said :  "The  real  question  in  this  case,  as  to  the 
lands  in  controversy,  is,  whether  Thaddeus  Good- 
rich took  an  estate  tail  therein  :  for  if  the  will  gave 
him  an  estate  tail,  then  it  was  converted,  by  the 
acts  of  Assembly  1776  and  1785,  into  an  estate  in  fee 
simple,  discharged  from  all  limitations  whatsoever, 
whether  in  the  nature  of  a  remainder  or  executory 
devise.  Carter  v.  Tyler,  1  Call  165."  The  principal 
case  is  further  cited  in  this  connection  in  Goodrich 
V.  Harding,  8  Rand.  282 ;  Bells  v.  Gillespie,  b  Rand. 
280,  208  :  Broaddus  v.  Turner,  5  Rand.  809,  811 ;  Tins- 
ley  V.  Jones.  18  Gratt.  208:  Orndoff  v.  Turman,  S 
Leigh  228,  228.  240  ;  Turpi n  v.  Locket,  6  Call  175.  The 
principal  case  is  distinguished  and  explained  in 
Broaddus  v.  Turner,  5  Rand.  817 :  Smith  v.  Chap- 
man, 1  Hen.  &  M.  294.  See  foot-note  to  Callls  v.  Kemp, 
11  Gratt  78. 
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beg:otten  forever  together  with  twenty 
slaves  or  negroes  to  be  part  of  those  now 
working*  on  the  said  land  and  all  the  stock 
of  every  kind  on  the  said  lands  at  the  time 
of  my  death ;  and  I  also  give  to  my  son 
John  Champe,  junior,  all  the  remaining 
part  of  my  lands  in  King  George  County 
next  above  Poplar  Swamp,  together  with 
the  plantation  that  I  now  live  on  to  him 
and  his  heirs  lawfully  begotten  forever  to- 
gether with  twenty  slaves  and  all  the  stock, 
of  every  kind,  that  shall  be  on  the  said 
lands  at  the  time  of  my  death ;  and  all  the 
rest  of  my  negroes  in  King  George  County 
to  be  in  possession  of  my  wife  during  her 
life  and  after  her  death  I  desire  that  they 
may  be  divided  between  my  two  sons :  and 
if  either  of  my  sons  should  die  without 
issue,  my  will  is  that  the  whole  go  to  the 
survivor,  and  they  both  die  without  issue 
lawfully  begotten,  then  my  will  is  after 
my  wifes  death  that  the  lands  be  sold  and 
the  monies  thereon  be  equally  divided  be- 
tween my  daughters  then  living  and  their 
heirs  forever.  My  will  is  that  all  my  lands 
in  Prince  William  County  and  slaves  be 
equally  divided  after  my  wifes  death,  be- 
tween my  sons  William  Champe   and  John 

Champe  under  the  same  limitation  as 
166      *^my  lands  are   given  in  King  George 

County,  &c."  And  in  another  clause 
thereof,  ''My  will  is  that  all  the  lands  in 
King  George  County  above  Poplar  Swamp 
negroes  and  stock  be  and  remain  in  posses- 
sion of  my  wife,  as  also  all  the  lands  in 
Prince  William  County  negroes  and  stopk 
be  in  her  possession  and  disposal  during 
her  life  for  the  support  of  herself  and  fam- 
ily and  then  to  fall  to  my  sons,  as  before 
mentioned. ' '  That  the  lands  in  the  declara- 
tion mentioned,  are  a  part  of  the  lands  de- 
vised on  the  said  will,  in  the  aforesaid  fol- 
lowing words :  **My  will  is  that  all  my  lands 
in  Prince  William  County  and  slaves  be 
equally  divided  after  my  wifes  death  be- 
tween my  sons  William  Champe  and  John 
Champe  under  the  same  limitation  that 
my  lands  are  given  in  King  George 
County."  That  the  testator  appointed 
his  said  wife  executrix,  and  his  said  two 
sons,  William  Champe  and  John  Champe, 
executors,  of  his  said  will.  That  the  said 
William  Champe  was  the  testator's  eldest 
son  and  heir  at  law ;  and  that,  after  the 
death  of  the  widow  of  the  testator,  (which 
happened  in  the  year  1766,)  the  said  William 
Champe  and  his  brother  John,  by  their  own 
consent  and  agreement,  divided,  equally 
between  them,  the  lands  in  the  said  clause 
of  the  said  will  mentioned;  whereby,  the 
lands  in  the  declaration  mentioned,  were 
assigned  to  the  said  William  Champe,  as 
his  part  thereof,  who  entered,  and  was 
seised,  as  the  law  requires.  That  the  said 
William  Champe  sold  and  conveyed  the 
lands  in  the  declaration  mentioned,  to  Ber- 
nard Hooe,  by  deeds  of  lease  and  release, 
dated  the  9th,  and  10th,  days  of  February, 
1783,  who  entered,  and  was  seised,  as  the 
law  requires.  That  William  Champe  sur- 
vives his  brother  John,  and  died  on  the 
19th  of  April,  1784,  without  lawful  issue  of 
his  body,  leaving  his  sister,    Sarah  Carter, 


the  plaintiff,  his  heir  at  law,  and  the  only 
child,  then  alive,  of  the  said  testator;  and 
that  the  said  John  Champe,  the  devisee, 
also  died  without  lawful  issue  of  his  body. 
Upon  this  verdict,  the  District  Court  gave 
judgment  for  the  defendants  in  the  eject- 
ment; and  from  that  judgment,  the  plain- 
tiff appealed  to  this  Court. 

167  *The    question    was,    whether  the 
plaintiff's  title  was  barred  by  the  act 

of  Assembly,  passed  in  the  year  1776,  [c.  26, 
9  Stat.'Larg.  226,]  declaring,  that  tenants 
of  lands  or  slaves  in  tail  should  hold  the 
same  in  fee  simple?  For,  if  not,  then  as 
the  events  had  all  happened  on  which  the 
remainder  had  been  limited  to  the  plain- 
tiff, she  would  be  entitled  to  the  lands  in 
the  declaration  mentioned. 

Call,  for  the  appellant. 

Contended,  1.  That  the  act  of  1776  had 
not  destroyed  the  remainder,  in  estates  tail 
created  prior  to  the  passage  of  that  act. 

1st.  Vested  remainders. 

The  mere  declaration,  that  tenant  in  tail 
shall  stand  seised  in  fee  simple,  does  not 
operate  like  a  line  and  recovery  in  Eng- 
land. Because,  there,  a  recompence  in 
value  is  always  supposed ;  which,  the  re- 
mainder-man may  receive  in  satisfaction 
of  the  loss.  4  Reaves'  Hist.  Eng.  Law 
339;  2  Black.  Com.  358-9.  For  the  fine  and 
recovery  does  not  overthrow  and  destroy 
the  remainder  itself;  but,  it  only  bars  and 
estops  the  remainder- man  from  recovering 
on  account  of  the  vouching  to  warranty  and 
recompence  in  value. 

Therefore,  the  act  of  Assembly,  and  the 
fine  and  recovery  agree  in  this,  that  neither 
destroys  the  remainder ;  but,  they  disagree 
in  this,  that  in  the  case  of  fine  and  recov- 
ery, the  remainder-man  is  barred  and  es- 
topped, in  respect  of  ^he  recompence  and 
voucher,  although  the  events  should  after- 
wards happen,  from  recovering  the  specific 
lands  entailed ;  and,  is  driven  to  pursue  the 
recompence.  But,  as  there  is  no  such  re- 
compence or  voucher,  in  the  case  of  the  act 
of  Assembly,  there  is,  consequently,  no  bar 
or  estoppel  to  prevent  it;  and,  therefore, 
the  remainder-man  becomes  entitled  to  en- 
ter, upon  the  happening  of  the  contingency. 

Hence,  it  follows,  that  express  words  are 
necessary,  in  order  to  destro)*  the  remain- 
der; or  else,  it  will  continue  to  exist, 

168  and  the  right  of  entry  will  *attach  in 
the  tenant  in  tail,  whenever  the  event 

upon  which  it  was  limited,  shall  come  to 
pass. 

This,  which  is  clear  upon  principle,  is 
corroborated  and  confirmed  by  authority. 
For,  although,  the  statutes  of  the  18  E^w. 
I.  and  4  Hen.  VII.  have  words,  which  at  the 
first  sight,  would  seem  to  amount  to  a  de- 
struction of  the  remainder-man's  right  of 
entry,  yet  the  Courts  in  England  would  not 
admit,  that  they  could,  by  mere  implica- 
tion, be  adjudged  a  sufficient  bar;  and, 
therefore,  the  statute  of  the  32  Hen.  VIII. 
was  made,  in  order  to  remove  the  difficulty. 
2  Black.  Com.  354-5* 

This  also  appears,  to  have  been  the  idea 
of   our  own  Legislature.     For,    the  act    of 
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[Oct.]  1748,  [c.  1,  i  16.  5  Stat.  Larg.  415,] 
has  expressly  declared,  that  by  writ  of  ad 
quod  damnum,  ''the  issue  in  tail  of  the 
vendor,  and  all  other  persons  in  remainder, 
or  reversion,  shall  be  barred,  in  the  same 
manner  as  the  same  estate  might  be  barred, 
by  fine  and  recovery,  according*  to  the  laws 
of  England.'*  And,  similar  expressions 
are  to  be  found  in  many  private  acts  of 
Assembly.  All  of  which,  go  to  prove  that, 
in  the  opinion  of  the  I^egislature,  express 
words  were  necessary  to  defeat  and  destroy 
the  remainder.' 

But,  there  are  no  such  express  words  in 
the  act  of  1776.  In  which,  not  a  sentence 
has  even  indirectly,  much  less  in  so  many 
words,  declared  the  remainder  to  be  void 
and  ineffectual.  For  the  words,  limitations 
and  conditions,  in  the  last  member  of  the 
enacting  clause,  only  mean  that  the  tenant 
in  tail  may  have  a  fee  simple,  notwithstand- 
ing the  remainder ;  and,  not  that  the  re- 
mainder shall  be  destroyed  and  annulled. 
But  take  away  those  two  words,  and  there 
is  not  an  expression  left,  which  can  even 
incidentally,  go  to  affect  the  remainder. 

The  saving  clause  does  not  alter  the  case ; 
because,  it  is  only  an  exception  out  of  the 
enacting  clause ;  and,  consequently,  if  that 
does  not  abridge  and  defeat  the  remainder, 
much  less  can  the  exception  out  of  the 
generality  of  the  expression  of  the  enact- 
ing clause.  A  statute,  which  recites 
169  a  *non-existing  statute,  does  not 
make  the  recited  statute  to  exist.  5 
Com.  Dig.  260;  and,  much  less  will  a  bare 
exception,  out  of  the  enacting  clause,  give 
greater  power  to  that  very  clause,  out  of 
which,  itself  is  taken. 

The  fair  inference  from  all  this  is,  that 
the  remainder  is  not  destroyed,  but  con- 
tinues to  exist,  although  it  may  chance 
never  to  take  effect,  in  actual  possession 
and  occupation  of  the  estate. 

But,  if  the  remainder  is  not  destroyed,  it 
may  well  take  effect  on  failure  of  issue ;  be- 
cause, the  necessary  consequence  of  the 
non-destruction  of  the  remainder,  is,  that 
tenant  in  tail  does  not  take  an  unqualified, 
but  a  mere  determinable  estate  in  fee  sim- 
ple, by  the  act  of  1776;  that  is  to  say,  he 
has  a  fee  simple  which  will  continue  to  en- 
dure, so  long  as  the  issue  of  his  body  lasts, 
but  no  longer.  Seymor's  Case,  10  Co.  97. 
For,  if  the  remainder  was  not  destroyed,  it 
must  attach  and  take  effect  in  possession, 
by  virtue  of  the  instrument  which  creates 
it  and  the  statute  de  donis,  whenever  the 
contingency  happens;  and,  therefore,  must 
interrupt  and  determine  the  precedent  de- 
terminable estate. 

Because,  the  statute  de  donis  is  only  re- 
pealed as  far  as  the  act  of  1776  operates; 
and,  therefore,  if  the  latter  does  not  de- 
stroy the  remainder,  then,  by  the  necessary 
construction  and  force  of  the  statute  de 
donis,  the  remainder  must  take  effect.  For, 
take  the  two  statutes  together  as  one  system 
of  laws,  and  the  construction  will  be,  that 
he  who  was  tenant  in  tail,  under  the  in- 
strumentt  shall  have  a  fee  simple;  which 
shall  endure  so  long  as  he  has  issue ;  but 
when  that   is  spent,  then,  by  virtue  of  the 


statute  de  donis,  the  remainder  shall  attach 
and  take  effect  in  actual  possession  and 
enjoyment  of  the  estate. 

So,  that  the  act  of  1776,  may  be  said  only 
to  have  altered  the  quality,  but  not  to  have 
increased  the  quantity  of  the  estate  of  ten- 
ant in  tail ;  that  is  to  say,  that  it  only 
alters  the  descent  and  makes  the  estate  go 
to  the  heirs  general,  instead  of  the  heirs 
special,  according  to  the   doctrine  in 

170  Seymor's     Case,    *before-mentioned ; 
which   clearly  demonstrates,  that  the 

alteration  of  the  estate  from  fee  tail  to  fee 
simple,  does  not  destroy  and  overthrow  the 
remainder. 

This  construction  is  in  perfect  harmony 
with  the  act  of  Assembly ;  as  it  gives  a  fee 
simple  to  the  tenant  in  tail;  which  is  all 
that  the  act  has  provided  for. 

2d.  Contingent  remainders. 

But,  if  it  should  even  be  admitted  that 
vested  remainders  are  all  swallowed  up  and 
destroyed  by  the  act  of  1776,  yet  contingent 
remainders  are  not. 

First,  because  they  are  not  in  being,  but 
only  have  a  capacity  to  exist  at  a  future 
time;  and,  therefore,  as  they  are  not  ex- 
pressly destroyed  by  the  act  of  1776,  they 
will  not  lose  their  effect  when  it  comes  into 
actual  existence.  Pow.  on  Dev.  251.  For, 
a  statute  cannot  make  that  not  to  exist, 
which  already  does  not  exist;  but,  as  to 
that,  the  statute  is  vain  and  ineffectual. 

Secondly,  because  they  derive  their  force 
and  effect  from  the  statute  de  donis; 
which,  in  this  respect  is  not  contradicted 
by  the  act  of  1776 ;  but,  has  been  already 
shewn  to  be  consistent  with  it ;  and,  there- 
fore, ci  pres,  the  force  of  that  statute  con- 
tinues. 

Thirdly,  because  these  contingent  inter- 
est and  possibilities  are  not  destroyed  by 
any  disposition  of  the  preceding  estate, 
unless  the  connection  between  them  is 
thereby  broken  up  dnd  interrupted. 

For,  a  change  of  the  estate  tail,  into  an 
estate  in  fee  simple,  does  not  destroy  the 
connection  between  the  two  estates,  and 
thereby  destroy  the  remainder,  according 
to  the  rule,  that,  if  the  preceding  estate  is 
any  how  displaced  or  destroyed,  before 
the  happening  of  the  contingency  on  which 
the  remainder  depends,  that  the  remainder 
itself  is  thereby  destroyed  also.  Ist.  Be- 
cause the  preceding  tenant's  taking  a 
larger  estate,  does  not  destroy  a  con- 

171  tingent  remainder.  *Fearne  on  Rem. 
[247-8,]  [262-3.]  2nd.  Because  an  al- 
teration of  the  quality  merely,  and  not  of 
the  quantity,  don't  destroy  the  contingent 
remainder.  Fearne  on  Rem.  [259.]  But, 
this  was  not  an  alteration  of  the  quantity, 
but  of  the  quality  merely.  For,  the  altera- 
tion was  only  as  to  the  descent,  that  is  to 
say,  from  special  to  general  heirs,  and  not 
as  to  the  duration  and  continuance  of  the 
estate.  It,  therefore,  continued  to  support 
the  remainder.     Fearne  on  Rem.  ^247-8.] 

For,  the  reasons  why  contingent  remain- 
ders are  destroyed  by  defeating  the  preced- 
ing estates  are  two.  First,  that  there  may 
be  a  tenant  to  the  praecipe ;  and  secondly, 
that   the  connection  between  the   different 
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parts  of  the  estate  may  be  kept  uninter- 
rapted.     Feame,  on  Rem.  [234 ;]  Plowd.  25. 

Neither  of  which  reasons  applies  to  the 
present  case.  1st.  Because  the  tenant  in 
tail,  will  be  tenant  to  the  praecipe.  2nd. 
Because  the  fee,  being  determinable,  does 
not  disturb  the  connection.  The  alteration, 
therefore,  of  the  preceding  estate  by  the  act 
of  Assembly,  does  not  interrupt  the  connec- 
tion and  destroy  the  remainder. 

This  construction  does  not  destroy  the 
effect  of  the  acts  of  Assembly,  for  docking 
entails.  Ist.  Because,  since  the  making  of 
the  acts,  the  same  words,  which  formerly 
signified  a  fee  tail,  have,  by  authority  of 
the  law,  another  meaning  imposed  upon 
them ;  and  are  made  in  legal  language  to 
signify  a  fee  simple.  2d.  Because,  since 
the  acts,  the  donor  will  be  attempting  to 
create  what  the  law  will  not  suffer  to  ex- 
ist; and,  therefore,  the  attempt  will  be 
void.  3rd.  Because  the  statute  de  donis  is 
repealed  by  the  general  repealing  law  of 
[Dec.]  1792,  [c.  40,  R.  C.  ed.  1819;  J  and  base 
fees  at  common  law  are  destroyed  by  the 
acts  of  1785  and  1792;  so  that,  in  future, 
there  can  be  no  estate  tail  created. 

2.  That  the  alienation  and  warranty,  by 
William  Champe,  had  not  altered  the   case, 
and  given    his   grantee    an    undefeasible 
estate. 

Because  a  lease  and  release,  only  conveys 
what  the  party  granting  may  lawfully  con- 
vey, 10  Co.  97 ;  Fearne  on  Rem.  [246-7 ;] 
172  Co.  Lritt.  328 ;  1  Burr.  ♦93 ;  and,  there- 
fore, the  lease  and  release  only  con- 
veyed the  determinable  fee;  but  did  not 
alter  or  increase  the  quantity,  so  as  to  dis- 
place the  estate  and  defeat  the  remainder. 
If,  the  tenant  for  life,  grants  the  estate 
for  his  own  life,  it  does  not  defeat  the  re- 
mainder. For,  it  is  not  like  a  feoffment  or 
a  release  to  the  disseisor;  because,  they 
convey  an  indeterminable  fee,  which,  being 
an  increase  of  quantity,  and  not  of  quality, 
destroys  the  remainder.  But,  in  this  case, 
where  only  a  determinable  fee  is  conveyed, 
the  quality  only  is  changed,  but  not  the 
quantity  increased,  and,  therefore,*  the 
remainder  is  not  affected. 
The  warranty  makes  no  difference : 
Because,  that  does  not  increase  the  estate 
to  which  it  is  annexed,  but,  only  assures 
the  granted  estate  of  whatever  extent  or 
quantity  it  may  be.  [Seymor's  Case,]  10 
Co.  97.  Therefore,  as  the  lease  and  release, 
only  conveyed  the  determinable  fee,  the 
warranty  only  went  to  assure  that ;  and  of 
course,  whether  lineal  or  collateral,  does 
not  estop  the  heir.  For,  it  is  not  like  a 
feoffment,  or  a  release  to  a  disseisor.  Be- 
cause, they  convey  an  indeterminable  fee, 
and  therefore,  the  warranty  extending  to 
the  whole,  by  necessary  consequence,  estops 
the  heir. 

3.  That,  if  the  act  be  construed  as  in- 
tended, to  dock  preceding  entails,  it  would 
be  unconstitutional  and  void;  because,  it 
would  be  ex  post  facto  in  its  operation, 
taking  away  private  rights  without  any 
public  necessity,  and  without  making  the 
injured  parties  any  compensation  for  them. 

It  may  perhaps  be  said,  that  by  the  act  of 


[Oct.]  1748,  [c.  1,  i  14,  5  Stat.  Larg.  414,] 
it  was  declared,  that  entails  should  not  be 
docked,  except  by  act  of  Assembly,  and, 
that  if  each  entail  might  be  severally 
docked  by  a  special  act  of  Assembly,  made 
for  that  particular  purpose,  the  whole  might 
be  comprised  into  one  act,  and  all  be  docked 
by  a  general  law;  and,  consequently  the 
remainder-man,  who  took  the  estate,  sub- 
ject to  this  mode  of  destruction,  could  not 
complain  that  the  remainder  was  cut  off. 

But,  this  is  no  objection  against  the 

173  position  contended  *for.  1st,  Because 
that  argument  proceeds  upon  a  pre- 
sumption of  power,  which,  if  it  ever  ex- 
isted, ceased  with  the  Revolution;  and, 
therefore,  the  support  failing,  the  argument 
fails  of  course.  2nd.  Because  that  doctrine, 
instead  of  pursuing,  does  in  fact  oppugn 
the  meaning  and  intention  of  the  act  of 
1748.  For,  the  act  of  1748  was  intended  to 
restore  the  full  effect  of  the  statute  de 
donis,  which  had  been  broken  and  destroyed 
by  the  fine  and  recovery;  and  was  not  in- 
tended to  facilitate,  but  actually  to  hinder 
and  impede  the  docking  of  entails.  Con- 
sequently, the  remedy  is  to  be  advanced, 
and  the  mischief  suppressed  according  to  a 
known  rule  of  interpretation ;  which  will 
be  inverted  by  the  other  construction. 
For,  it  would  be  strange,  to  put  such  an 
interpretation  upon  a  law,  the  professed 
object  of  which  was  to  impede  and  restrain 
the  destruction  of  entails,  as  will  aid  and 
facilitate  the  abolition  of  them. 

It  was,  therefore,  a  fair  position,  after 
the  act  of  1748,  to  say,  that  no  estate  tail, 
created  during  existence  of  that  statute, 
could  be  docked ;  because,  the  law  would  not 
presume  that  the  Legislature  would  make 
dny  lilw  other  than  those  which  already  ex- 
isted; much  less  one,  which  went  to  the 
open  violation  of  private  right.  Conse- 
quently, the  remainder-man  had  a  well 
grounded  confidence,  amounting  to  an  in- 
terest, that  the  Legislature  would  preserve, 
and  not  destroy,  his  right. 

Hence,  in  the  private  acts  for  the  pur- 
pose of  docking  entails,  regard  was  gener- 
ally had  to  the  rights  of  the  parties ;  those 
who  were  interested  in  the  business,  were 
to  have  notice  of  the  petition;  and  an 
equivalent  estate,  in  analogy  to  the  rec- 
ompense in  the  fine  and  recovery,  was  set- 
tled in  the  room  of  that  which  was  docked. 

A  law,  therefore,  which  takes  away  the 
remainder-man* 8  right,  without  any  regard 
to  these  circumstances,  is  ex  post  fs^cto, 
and,  consequentl3^,  void. 

But,  this  inconvenience   will   be  avoided 

by  the  construction   contended   for,   by  us ; 

which,  therefore,  ought  to  be  adopted. 

174  *PENDLEJTON,  President.  When 
Mr.  Call,  yesterday,  entered  so  exten- 
sively into  the  proof,  that  there  may  be 
such  things  as  determinable  or  subordinate 
fees  in  lands,  a  by-stander  would  have 
supposed,  that  the  law  under  consideration 
had  given  some  such  fee  to  tenants  in  tail: 
but,  the  words  of  the  act  are,  **that  such 
tenants  in  tail,  shall  be  ipso  facto  seised, 
possessed,  or  entitled  of,  in,  or  to  his  estate 
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or  interest,  in  full  absolute  fee  simple,  in 
like  manner  as  if  the  deed,  will,  act  of 
Assembly,  or  other  instrument,  they  hold 
under,  had  conveyed  the  same  to  them  in 
fee  simple;  any  words,  limitations,  or  con- 
ditions, in  the  conveyance,  to  the  contrary 
notwithstanding:"  Words,  too  strong  to 
admit  of  criticism  or  construction,  that  his 
fee  was  limited,  or  that  all  remainders 
depending  on  his  estate  tail,  were  not  de- 
stroyed; and,  if  it  needed  any  aid  in  con- 
struction, that  would  be  abundantly  afforded 
in  the  saving  clause,  which  excludes  all 
claiming  in  reversion  or  remainder,  from 
the  benefit  of  that  saving. 

That  the  alienation  or  warranty  of  Wil- 
liam Champe,  could  not  give  Hooe  a  better 
title  than  Champe  himself  had,  was  too 
clear  to  require  the  labor  used  to  prove  it. 
On  these  points,  therefore,  we  do  not,  at 
present,  desire  to  hear  the  defendant's 
counsel ;  but,  if  the  other  counsel  for  the 
plaintiff  wishes  to  add  any  observations  on 
those  which  he  thinks  important,  we  are 
ready  to  hear  him.  If  this  is  declined,  the 
defendant's  counsel  are  desired  to.  confine 
themselves  to  the  question,  whether  the  act 
is  void,  as  being  unconstitutional. 

Washington,  for  the  appellant. 

If  the  act  of  1776,  does  not  contain  words 
which  expressly  or  necessarily  defeat  the 
rights  of  the  remainder-man,  the  Court 
will  not  willingly  adopt  a  construction 
which  shall  produce  that  effect.  It  is  not 
necessary  to  deny  the  constitutionality  of 
the  act  of  1776;  and,  yet,  it  is  observable, 
that  the  law  of  1748,  paid  great  regard  to 
the  rights  of  the  remainder-man :  for,  in 
the  case  of  the  ad  quod  damnum,  no- 
175  tice  *was  required,  and  the  private 
acts  of  Assembly  not  only  gave  a  real 
instead  of  a  fictitious  recompense,  but 
required  notice  also;  so,  that  the  business 
was  not  carried  on  in  haste,  but  the  whole 
merits  of  the  question  were  heard.  At  the 
time  of  the  Revolution,  though,  it  was 
thought  necessary  to  unfetter  estates;  and, 
perhaps,  it  was  politically  wise  to  do  so. 

I  am  willing,  therefore,  that  the  act  of 
1776,  should  have  the  fullest  effect  that  any 
reasonable  man  would  require;  that  is  to 
say,  that  it  shall  fully  remove  all  the  incon- 
veniences contemplated  b3'  the  statute;  but 
then,  surely  I  may  be  allowed  to  ask,  that 
it  may  not  be  carried  further:  Inasmuch, 
as  the  law  is  unjust  in  taking  away  the 
rights  of  the  individual.  For  a  remainder 
is  an  interest,  which  it  is  as  unjust  to 
take  away  without  a  cause,  as  if  it  were  an 
estate  in  possession.  My  request,  therefore, 
is  not  unreasonable,  that  the  law  may  not 
be  carried  beyond  the  necessary  construc- 
tion of  the  statute. 

It  is  a  rule  of  construction,  that  a  statute 
shall  not  have  an  equitable  interpretation, 
in  order  to  overthrow  an  estate,  6  Bac. 
Abr.  388,  [ed.  Gwil.] 

The  question  is,  what  was  the  mischief, 
which  the  act  of  1776,  was  intended  to 
remedy?  The  title  and  preamble  shew  it, 
and  prove  that  the  great  object  of  the  Leg- 
islature, was  to  defeat  the  right  of   the  is- 


sue in  tail.  Because,  it  perpetuated  property 
in  the  same  family,  tended  to  deceive  fair 
traders,  discouraged  the  holder  from  taking 
care  of  and  improving  the  estate,  and  in- 
jured the  morals  of  youth,  by  rendering 
them  independent  of  and  disobedient  to 
their  parents.  These  were  the  inconven- 
iences. 

And  what  was  the  redress? 

It  was  b3'  making  tenant  in    tail,    tenant 

in  fee  simple;  which   altered  the  course  of 

descent,    and    broke    up  the    channel  per- 

formam  doni :   Thereby,  defeating  the  issue 

and  abolishing  the  perpetuitv. 

176  *Now,  if  we  satisfy   all   these   ob- 
jects of  the  law,    why   shall   not  the 

plaintiff  claim  under  the  limitation  to  her» 
upon  the  happening  of  the  events?  Since 
it  involves  none  of  the  inconveniences 
stated  in  the  preamble;  and,  does  not  tend 
to  frustrate  the  effect  and  operation  of  the 
law. 

My  great  ground  of  argument  is,  that  the 
act  of  1776,  does  not  directly  destroy  re- 
mainders or  defeat  the  issue  or  reversioner ; 
but,  it  does  it  indirectly  only.  There  are  no 
words  which  expressly  defeat  either;  it  is 
only  a  consequence  of  law  that  does  it,  by 
the  application  of  a  legal  principle.  Thus, 
as  to  the  issue;  he  claims  per  formam  doni, 
under  the  statute  de  donis ;  but^  the  law  has 
altered  that  course  of  descent,  and,  there- 
fore, he  cannot  claim  any  longer  per  for- 
mam doni.  The  same  answer  applies  to  a 
vested  remainder- man  or  the  reversioner. 
For,  the  act  of  1776,  having  given  the 
whole  interest  to  tenant  in  tail,  there  is  no 
remnant  left  for  either  of  them. 

Then  as  to  contingent  remainders. 

If  his  title  is  by  deed,  then  he  claims  a 
fee  after  a  fee;  which,  by  common  law, 
he  cannot  do ;  and,  therefore,  the  right  is 
gone,  although  the  contingency  happens. 

If  by  will;  acd,  the  limitation  is  to  A. 
and  his  heirs,  but  if  he  dies  without  issue, 
then  over;  here,  he  is  the  remainder,  can- 
not claim  it  as  a  remainder  either,  because* 
it  is  a  fee  after  a  fee  in  this  case  also. 
Neither  can  he  claim  it  by  executory  devise, 
because  it  is  upon  too  remote  a  contin- 
gency. 

But,  suppose  the  devise  be  to  A.  and  the 
heirs  of  his  body ;  and,  if  he  die  without 
issue  living  B.,  that  the  remainder  should 
be  to  B.  in  fee.  Here,  B.  might  take  by 
way  of  executory  devise ;  for,  it  is  within 
a  life  in  being. 

Suppose  the  will  here  had  given  a  fee, 
with  a  limitation  over  on  this  contingency, 
it  would  have  been  good.  I  contend  then, 
that  it  is  equally  so  now. 

177  *But,  I  shall  be  told   that   no   such 
inference  can  be  drawn ;  for,  that  the 

will  in  this  case  does  not  give  a  fee,  which 
I  admit,  but  the  act  of  1776,  does;  and 
then,  why  shall  not  the  limitation  over 
take  effect? 

If  the  act  had  said,  that  ''all  remainders 
should  be  barred,"  it  might  have  been  a 
different  thing ;  but  it  has  not  said  so,  and 
the  only  objection  to  what  I  contend  for,  ia 
the  legal  consequence  arising  from  the 
law,  which  does   not  apply,  where  the  con- 
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tingency  is  to  happen  within  a  reasonable 
time;  for,  the  dockingc  the  remainder,  in 
snch  a  case,  is  not  a  necessary  consequence 
growing  out  of  the  law. 

The  contingency  here,  is,  if  the  sons 
shall  die  without  issue ;  then,  after  the 
death  of  the  mother,  to  the  daughters  who 
shall  be  living ;  which  event  has  happened, 
and  it  was  within  a  reasonable  time,  that 
is  to  say,  within  lives  in  being,  so  that  the 
candles  were  all  lighted  up  at  once.  In 
short,  it  is  the  case  of  Pells  v.  Brown, 
Cro.  Jac-  590.  For,  if  you  convert  the  fee 
tail  into  a  fee  simple,  it  is  the  limitation 
of  a  fee,  upon  a  fee  by  devise.  The  words 
of  the  act  are,  that  tenant  in  tail  shall 
stand  seised  in  fee  simple,  in  like  manner 
as  if  the  will  had  conveyed  a  fee  simple  to 
him.  Suppose,  then,  the  will  had  given  a 
fee  to  William  Champe,  the  contingency 
on  which  the  limitation  over  was  to  take 
effect,  would  have  been  within  a  reasonable 
time;  and,  consequently,  the  (imitation 
would  have  taken  effect.  But,  by  the  stat- 
ute, he  is  to  be  seised  as  if  the  will  had 
given  him  a  fee  simple;  and,  therefore,  it 
must  clearly  follow,  that,  notwithstanding 
the  act,  the  limitation  over  is  good. 

Take  a  view  of  consequences. 

Suppose  a  will  to  be  made  after  the  act 
of  1776:  it  must  be  construed  in  the  same 
manner  as  this;  for,  the  act  includes  future 
as  well  as  prior  wills.  Then,  let  one  man 
make  a  will  before,  and  the  other  after  the 
act,  the  limitation  over  in  the  last  would 
be  clearly  good ;  because  the  first  de- 
178  vise  would  be  a  fee,  *and  then  the 
limitation  over  would  be  a  fee  upon  a 
fee,  to  take  effect  within  a  reasonable  time ; 
for  the  act  of  Assembly  changes  the  force 
and  meaning  of  the  words,  which  formerly 
signified  a  fee  tail,  and  makes  them  signify 
a  fee  simple.  But,  as  I  said  before,  a  will 
after,  and  a  will  before  the  act,  are  both 
to  be  construed  in  the  same  manner;  and, 
therefore,  if  in  the  case  of  a  will  after  the 
act,  the  limitation  over  would  be  good,  so 
will  it  be  likewise  in  a  case  before  the  act. 

The  present  case,  therefore,  is  no  more 
than  a  limitation  to  one  in  fee;  and  if  he 
dies  without  issue  living  the  testator's 
daughter,  then  to  her  in  fee ;  which  would 
be  clearly  a  good  limitation. 

Suppose  snch  a  limitation  for  payment  of 
debts,  or  the  advancement  of  children,  the 
€>ourt  would  not  decide  against  it  surely, 
l^ut  would  rather  labor  to  support  it.  6 
Bac.  Abr. 

In  the  cases  of  ad  quod  damnum,  and 
private  acts  of  Assembly,  the  Legislature 
cut  off  the  remainder  in  express  words; 
and  the  act  of  1776,  proceeded  upon  the 
idea  of  most  remainders  being  destroyed, 
but  did  not  include  all.  Such  as  this  was 
either  casus  omissus,  or  intentionally 
omitted:  and  if  so,  the  argument  is  with 
us. 

Fall  and  absolute  fee  simple  is  mere 
tautology;  for  fee  simple,  and  absolute 
fee  simple,  mean  the  same  thing;  and, 
therefore,  no  argument  is  to  be  drawn 
from  thence. 

Nor  is  any  inference  to  be   drawn   from 


the  last  words  of  the  enacting  clause,  any 
more  than  from  the  usual  words  in  statutes 
of  any  law,  usage  or  custom  to  the  contrary 
notwithstanding,  which  are  nugatory,  be- 
cause the  statute  would  be  law  without 
them. 

The  saving  clause  cannot  affect  my  con- 
struction, because  an  exception  never  vests 
any  estate,  but  the  contrary.  It  is  taking 
a  smaller  from  a  greater,  and  does  not  en- 
large the  enacting  clause.  6  Bac.  Abr. 
[381 ;]  19  Vin.  532. 

179  *It   may,    perhaps,    be   said,    that 
this  act  resembles  a  fine  and  recovery 

in  England ;  which,  Mr.  Pigott  says,  bars 
entails,  because  of  the  recompense;  and 
Judge  Willes,  [in  Martin  v.  Strachan,]  1 
Wilson,  73,  becaiuse  it  is  a  common  assur- 
ance. -  But,  as  there  was  no  recompense 
here,  and  as  I  have  shewn  that  the  act  of 
Assembly  does  not  contain  any  such  de- 
structive operation  as  the  recovery  does, 
they  cannot  be  justly  resembled  to  each 
other  in  respect  of  their  effect  upon  the 
remainder. 

Taltarum's  Case,  in  England,  [12  Ed.  4, 
146,  pi.  16,]  was  laid  hold  on,  by  the 
Judges,  as  affording  an  opportunity  of  de- 
stroying estates  tail ;  and  when  the  Courts 
had  once  begun  it,  in  order  to  support 
their  favorite  doctrine  and  to  render  estates 
alienable,  they  construed  all  estates  contin- 
gent remainders  which  could  be  destroyed  by 
Sne  and  recovery ;  but  those  which  could  not, 
were  held  to  be  executory  devises:  for, 
a  contingent  remainder  may  be  destroyed, 
but  an  executory  devise  cannot.  Fearne, 
on  Rem.  [306.]  But,  there  is  no  occasion 
for  that  construction  at  present,  as  no 
estates  tail  can  be  created  hereafter ;  there- 
fore, as  it  is  a  rule,  that  what  was  a  con- 
tingent remainder  in  its  origin,  may,  from 
subsequent  circumstances,  be  turned  into 
an  executory  devise,  Fearne  on  Rem.  [418, 
419,]  it  will  follow  that,  in  the  principal 
case,  what  was  at  first  a  contingent  re- 
mainder, has,  by  subsequent  circumstances, 
become  an  executory  devise ;  and,  therefore, 
the  alteration  in  the  preceding  estate  does 
not  affect  the  case. 

It  may,  perhaps,  be  said,  that  the  act  of 
1776,  after  destroying  the  remainder,  can- 
not give  effect  to  it  as  an  executory  devise ; 
but,  I  have  shewn,  that  it  does  not  de- 
stroy it,  either  by  the  words  or  by  conse- 
quence; and,  therefore,  that  objection  can 
have  no  weight. 

Wickham  and  Randolph,  for  the  appel- 
lees. 

It  will  be  necessary  for  us,  after  what  has 
passed,  to  make  but  very  few  observations 
upon  the  case  before  the  Court.  The  act 
of  1776,  has  destroyed  every  species  of  re- 
mainder; for,  the  language  is  as  effectual, 
for  that   purpose,    as  any  that    could 

180  be  Mevised ;  and  any  addition  would 
be  but  mere  repetition.     The  words  of 

the  statute  are  full  and  absolute  fee  simple ; 
which  clearly  shew  the  extent  of  the  Legis- 
lative mind,  and  include  every  quality  and 
property  of  any  fee  simple   estate ;    which' 
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Judge  Blackstone,    in    his   Commentaries, 
says,  is  the  strongest  and  highest  estate. 

But,  the  attempt  is  to  turn  the  fee  simple 
into  a  determinable  fee;  and  the  word 
absolute,  in  the  statute,  is  said  to  be  tau- 
tologous.  Upon  which,  it  may  be  remarked, 
1st.  That  fee  simple,  according  to  Lord 
Coke's  definition,  1  Inst.  1,  is  more  ap- 
plicable to  a  general  unlimited  fee,  than 
it  is  to  a  conditional  fee.  2d.  That  law- 
yers use  the  word  absolute,  in  contradis- 
tinction to  determinable  fee,  2  Black.  Com. 
104,  109;  Pow.  on  Dev.  237;  and,  therefore, 
no  word  was  so  proper,  for  the  purpose  of 
creating  an  unqualified  fee.  The  saving 
clause,  too,  strongly  marks  the  impression 
of  the  law-makers;  and,  indeed,  the  whole 
scope  of  the  act  shews  a  fixed  determina- 
tion in  the  Lregislature,  *to  unfetter  the 
estate :  which,  is  utterly  inconsistent  with 
the  notion  of  a  determinable  fee.  The  en- 
acting clause  ought  not  to  ha ve^  mentioned 
reversions  and  remainders;  for* then,  per- 
haps, there  might  have  arisen  some  diffi- 
culties about  the  extent  of  the  terms  used ; 
whereas,  by  the  simple,  plain  and  unequiv- 
ocal declaration,  that  the  tenant  in  tail 
should  stand  seised  of  a  pure  and  absolute 
estate  in  fee  simple,  all  room  for  doubt  is 
removed ;  and  the  tenant  has  a  perfect  and 
indefeasible  estate  in  fee,  freed  from  all 
manner  of  limitations  and  conditions. 

But,  it  is  said,  that  the  words  of  the 
statute  do  not  include  contingent  interests 
in  express  terms;  and,  therefore,  in  the 
present  instance,  the  remainder  will  take 
effect  by  way  of  executory  devise.  But,  if 
the  remainders  were  all  destroyed,  as  we 
have  already  shewn,  then  it  was  unneces- 
sary to  have  been  more  particular  in  the 
description ;  because,  an  executory  devise 
cannot  be  limited  on  an  estate  tail ;  and, 
therefore,  it  would  have  been  a  work  of 
supererogation,  to  have  said,  that  such  in- 
terests should  be  barred. 
181  *Which,  of  itself,  in  a  great  meas- 

ure, answers  the  argument,  that  the 
Court  would  avoid  construing  it  a  contin- 
gent remainder,  lest  the  statute  should  de- 
stroy it.  But,  that  argument  is  of  little 
weight  upon  other  grounds.  For,  the 
mere  circumstance  of  its  being  liable  to'  be 
destroyed,  will  not  prevent  the  construc- 
tion, that  it  is  an  estate  of  a  particular 
kind;  but,  the  Court  will  give  it  the  fair 
construction,  without  regard  to  the  conse- 
quences. Fearne  on  Rem.  [306.]  Partic- 
ularly, when  the  object  would  only  be  to 
preserve  a  solitary  case  of'no  public  utility ; 
.and  which,  the  Legislature,  if  they  had 
conceived  any  difficulty  could  have  arisen 
concerning  it,  would  certainly  have  pro- 
vided for.  Besides,  it  is  not  correct  to  say, 
that  what  was  a  remainder  in  its  origin, 
can  be  turned  into  an  executory  devise,  by 
matter  ex  post  facto.  The  cases  cited  from 
Fearne,  do  not  prove  it;  for,  they  were 
all  cases,  where  the  first  devise  became  void 
in  the  testator's  own  life-time;  and,  the 
remainder-man,  therefore,  took  by  way 
of  executory  devise.  So,  that  in  fact,  the 
limitation  never  was  a  contingent  remain- 
der, after  the  will  began    to   operate ;  and. 


consequently,  the  cases  are  not  parallel. 
The  words  of  the  act,  are  more  extensive 
in  their  operation,  than  the  judgment  in  a 
fine  and  recovery  in  England;  which, 
clearly  would  have  destroyed  the  plaintifif' s 
interest.  Spalding  v.  Spalding,  Pow.  on 
Dev.  225. 

In  short,  the  main  design  of  the  act  of 
Assembly  was,  to  destroy  entails  and  all 
other  conditional  estates,  which  tended  to 
a  perpetuity;  and,  therefore,  the  Court 
should  adopt  the  construction,  which  will 
best  effect  that  end :  which  is,  by  consider- 
ing the  remainders,  and  all  other  contin- 
gent interest  as  entirely  barred. 

PENDLETON,  President,  delivered  the 
resolution  of  the  Court  as  follows : 

The  statute  de  donis  secured  entailed 
estates  to  the  issue  and  remainder- men, 
by  declaring  that  the  will  of  the  donor  in 
that  respect  should  be  observed,  and  that 
all  conveyances  made  by  tenants  in 
182  tail,  should  *be  ipso  facto  void.  The 
fine  and  recovery  furnished  means, 
by  which  the  tenant  in  tail  might  defeat 
both  if  he  chose  it,  or  he  might  forbear, 
and  leave  his  estate  to  the  operation  of  the 
statute.  Mr.  Pigott,  and  the  Judge,  who 
contended  with  him,  might,  and  any  other 
gentleman  may,  amuse  themselves  with 
investigating  the  principles,  upon  which, 
that  proceeding  was  adjudged  to  bar  the 
issue  in  tail  and  remainder-men:  It  is 
sufficient  to  say,  that  it  was  adjudged  by 
the  court,  to  have  that  efiFect,  at  an  early 
period,  and  so  became  as  much  a  law  of 
that  country  as  the  statute  itself. 

Our  ancestors  brought  hither  with  them, 
both  laws  as  a  rule  of  property ;  and,  the 
fine  and  recovery  might  have  been  used 
here,  if  the  forms  could  be  preserved,  until 
the  Legislature  should  interpose  to  prohibit 
them.  And,  this  I  find  they  did  bv  an 
act  passed  in  [Oct.]  1710,  [c.  13,  {  4,  3 
Stat.  Larg.  517,]  reserving  to  the  Assem- 
bly the  sole  power  of  docking  entails. 

The  exercise  of  this  power  was,  by  acts 
passed  on  each  particular  occasion.  Which, 
may  rather  be  viewed  as  a  change  of  the 
lands  on  which  the  estate  tail  was  to  oper- 
ate; than,  as  defeating  that  estate,  and 
giving  a  real  recompense  for  it,  instead  of 
the  fictitious  one,  in  the  form  of  the  fine 
and  recovery.  The  old  lands  were  vested 
in  fee  simple,  and  the  new  placed  in  the 
hands  of  the  tenant  to  pass  to  his  issue, 
and  those  claiming  in  remainder  or  rever- 
sion, as  the  others  would  have  passed  by 
the  instrument  creating  the  entail.  This 
spirit  in  the  Legislature,  for  preserving 
entails,  is  further  manifested  by  an  act 
passed  in  [Feb.]  1727,  [c.  11,  {  12,  4  Stat. 
Larg.  225,]  authorising  the  annexing  slaves 
to  lands  to  pass  with  them  in  tail,  in  pos- 
session, remainder  or  reversion,  making 
the  slaves,  however,  liable  for  the  debts  of 
the  tenant  in  tail,  for  the  time  being.  I 
believe  it  was  in  1734,  [Aug.  c.  6,  2  6,  4 
Stat.  Larg.  400,]  for  I  have  not  the  law 
here,  that  the  Legislature,  judging  as  I 
suppose,  that  a  small  tract  of  land  would 
not    support   and  perpetuate  a  family,  in- 
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troduced  the  writ  of  ad   quod  damnum,  for 

docking-    entails.     The   writ  did  not  defeat 

the  entail,   but   was  a   previous   en- 

183  quiry   to   ascertain    *the    value,    and 
whether   it  was  a  separate  tract,   not 

adjoining  to  other  entailed  lands  of  the 
tenants?  If  the  jury  found  the  value  under 
2001.  sterling*,  and  the  other  tract  affirma- 
tively, then  a  conveyance,  particularly 
described,  is  declared  to  vest  the  estate  in 
the  barg^ainee  in  fee  simple,  and  the  issue, 
and  those  claiming  in  remainder  and  rever- 
sion, are  declared  to  be  barred.  From 
thence,  and  from  the  language  of  the  pri- 
vate acts,  an  inference  is  drawn,  that 
where  the  Lregislatnre  intended  to  bar  re- 
mainders, they  did  it  by  express  words, 
which  arc  not  in  the  act  of  1776.  A  review 
of  these  acts  gives  an  impression,  that  in 
the  opinion  of  the  Assembly,  a  different 
langxiag-e  was  proper,  where  a  fee  simple 
was  vested  by  the  act,  and  where  it  was  to 
vest  in  consequence  of  a  future  conveyance, 
whether  well  or  ill  founded  is   immaterial. 

In  the  former  case,  they  barely  vested 
the  fee  simple,  without  barring  the  issue 
or  remainder-men  expressly,  only  excepting 
them  from  the  operation  of  the  saving 
clause;  in  the  other  case,  they  expressly 
declare  them  barred.  But,  since  it  is  ad- 
mitted, that  the  issue  and  vested  remainders 
are  barred,  in  consequence  of  wiiat  is  de- 
clared in  the  act  of  1776,  the  question  is, 
whether  that  consequence  does  not  include 
the  limitation  under  consideration,  without 
the  aid  of  the  construction,  against  which 
this  observation  was  applied.  Whether  it 
does  or  not,  I  shall  consider  when  I  come 
to  that  act.  In  the  revised  law  of  1748, 
[5  Stat.  L#arg.  414,]  the  prohibition  of  fines 
and  recoveries,  and  permission  of  writs  of 
ad  qnod  damnum  were  continued  till  the 
Revolution.  That  event  having  produced 
a  new  order  of  things,  this  great  subject 
came  before  the  Liegislature  in  October, 
1776,  under  a  view  of  all  its  legal  circum- 
stances, from  the  common  law  and  the  stat- 
ute de  don  is,  down  to  that  period. 

The  great  subject  of  discussion  was, 
whether  they  should  restore  the  fine  and 
recovery,  which  was  objected  to  on  account 
of  its  fictitious  nature,  and  the  trouble  and 
expense  attending  it;  but  the  principal 
objection  was,  that   it   would   permit 

184  the  *tenants    to  continue   what   was 
considered  as  a   mischief;  and,    that 

those  who  possessed  the  large  estates, 
would  have  an  inclination  to  continue  them 
in  their  families.  They,  therefore,  resolved 
to  cut  the  Gordion  knot  at  once,  and,  ipso 
facto,  to  vest  the  fee  simple  in  those  who 
then  had,  or  should  in  future  have,  an 
immediate  beneficial  interest;  that  is  to 
say,  an  estate  in  fee-tail  in  possession,  or 
a  remainder  or  .reversion  in  tail,  after 
estates  for  life  or  lesser  estates,  unfettering 
the  estates  of  all  future  interests  depend- 
ing, in  creation,  upon  those  estates  tail. 

That    this   was  the   design  of  the  act,  is 
manifest,    from    the   title    and    preamble: 
and   the  question   is,    do  the  words  of  the 
enacting   clause   effect  their  purpose,   and  | 
defeat  the  plaintiff's  remainder? 


1st.  Rules  of  construction  of  statutes  are 
given  us,  but  none  of  them  prove,  that 
where  the  words  of  a  statute  are  plain  and 
obvious,  the  Court  can,  by  construction, 
restrain  their  operation.  The  rules  prove 
the  contrary. 

2d.  The  revised  law  of  1785,  [c.  62,  12 
Stat.  Larg.  156,]  and  1792,  [R.  C.  c.  90,] 
on  this  subject  referred  to,  which  adds  to 
the  vesting  in  fee  simple  these  words: 
'The  estate  shall  from  that  time,  (that  is 
from  1776,)  and  thenceforth,  be  discharged 
of  the  conditions  annexed  thereto  by  the 
common  law,  restraining  alienations  before 
the  donee  shall  have  issue ;  so,  that  the 
donees  or  persons  in 'whom  the  conditional 
fees  vested  or  shall  vest,  had  and  shall 
have,  the  same  power  over  the  estate,  as  If 
they  were  pure  and  absolute  fees."  This, 
it  was  said,  proved  that  the  words  of  dis- 
charge are  necessary ;  which,  being  omitted 
in  the  act  of  1776,  are  here  supplied,  and 
the  act  so  far  amendatory ;  and  in  that 
view,  must  be  prospective  only,  and  not 
retrospective,  according  to  former  judg- 
ments of  this  Court :  so,  at  least,  I  under- 
stood the  application  of  those  acts.  I  am  of 
opinion,  these  acts  make  no  alteration, 
but  only  express  in  other  words,  and  those 
not  so  strong,  what  is  in  the  former  law. 
Conditional  fees  at  common  law,  are  estates 
tail  under  the  statute,  and  these,  the  act  of 
1776,  says,  shall  vest  a  full  and  ab- 
185  solute  estate  in  fee  simple.  *^And 
what  are  the  words  of  exclusion  in 
the  new  acts,  discharged  of  the  condition 
annexed  by  the  common  law,  to  the  con- 
ditional fee?  The  act  of  1776,  is,  **the  fee 
shall  vest  in  the  tenant  in  tail,  in  the  same 
manner  as  if  it  had  been  conveyed  to  him 
in  fee  simple,  notwithstanding  any  words, 
conditions  and  limitations,  to  the  contrary, 
in  the  instrument  of  conveyance."  If  this 
be  not  effectually  discharging  the  estate  of 
those  words,  conditions  and  limitations,  I 
own  I  am  not  able  to  discover  the  differ- 
ence. 

3rd.  But  the  gentleman  said,  that  estates 
may  yet  be  limited,  to  provide  for  contin- 
gencies in  families ;  and  of  this  there  is  no 
doubt.  A  parent  may  guard  against  an 
improvident  child's  wasting  his  provision, 
by  limiting  his  interest  in,  or  power  over 
it.  He  may  give  an  estate  for  life,  and 
limit  remainders  over  upon  it ;  but  how  far 
he  may  go  in  limiting  estates  for  life,  one 
after  another,  so  as  to  effect  a  perpetuity, 
we  leave  to  be  decided,  when  a  case  shall 
come  before  the  Court,  in  which  the  experi- 
ment shall  have  been  made.  At  present, 
we  can  safely  say,  that  whenever  the  con- 
veyance gives  an  estate  tail  in  lands,  the 
act  vests  in  that  tenant  an  estate  in  fee 
simple. 

But    inconveniences  are  objected: 

1st.  A  man  ought  to  be  allowed  to  pro- 
vide for  perpetuating  estates  in  his  family, 
one  after  another;  but,  this  the  act  pro- 
hibits as  injurious  to  society. 

2nd.  But  he  may,  by  these  remainders, 
provide  for  paying  his  debts,  and  for 
younger  children.  A  provision  for  either, 
by  a  remainder,  to  take  effect  after  a   gen- 
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eral  failnre  of  issue,  which,  it  is  tmly  said, 
may  not  happen  in  1000  years,  would  be  very 
unsatisfactory. 

On  the  other  side,  we  discover  important 

inconvenience    in  the  decision  labored  for. 

The  act  has   been    in   operation   21   ^ears ; 

and     we      mig'ht      suppose,      and     indeed 

know,  that  great  numbers  of  tenants 

186  *in  tail  have  sold  their  estates  to  fair 
purchasers,    without    a  doubt   of  the 

interest  being  absolute,  and  unfettered  of 
these  latent  family  provisions  engrafted  on 
that  estate  tail.  To  subject  these  pur- 
chasers to  be  disturbed  in  favor  of  mere 
volunteers,  would  be,  at  least,  a  great  evil. 
But,  in  this  Court,  the  law  is  to  guide. 

Mr.  Washington  states  a  difference  be- 
tween a  will  made  the  day  before,  and  one 
made  the  day  after,  the  act  of  1776,  which 
we  do  not  comprehend.  That  act  makes  no 
difference  between  estates  created  before  or 
after. 

These  obiections  being  removed,  we  come 
to  the  act  itself,  the  words  of  which  are  so 
strong  and  explicit,  that  no  comment  could 
increase  their  force. 

Wm.  Champe  was  indisputably  tenant  in 
tail  of  these  lands,  at  that  period,  which 
the  act  changes  into  a  full  and  absolute  fee 
simple.  And  what  is  the  general  aspect  of 
Mr.  Washington's  reasoning?  The  issue, 
who  have  the  first  and  most  important  in- 
terest, are  defeated;  and  a  contingent  re- 
mainder, which  may  never  take  effect,  and 
which  I  call  an  estate  in  the  clouds,  is  pre- 
served. I  believe  it  may  be  truly  said, 
that  no  statute  ever  proceeded  upon  such  a 
system.  It  only  remains  to  consider  Mr. 
Washington's  great  fort,  that  this  devise 
may  be  supported  as  an  executory  devise, 
consistent  with  William  Champe's  having  a 
full  and  absolute  fee  simple  under  the  act ; 
and,  if  he  could  have  proved  this,  he  would 
have  succeeded.  But  this  is  not,  and  can- 
not be  proved. 

For,  what  is  a  fee  simple?  It  includes  an 
entire  dominion  over  the  property  to  sell,  to 
give,  or  transmit  to  heirs  general;  and 
when  an  instrument  has  disposed  of  that  to 
one,  nothing  remains  to  be  given  to  others, 
or  to  descend. 

The  words  full  and  absolute,  used  by  the 
Legislature,  the  word  pure,  by  Lord  Coke, 
and  pure  and  indefeasible  inheritance,  used 
by  others,  are  epithets  to  distinguish  fee 
simple  from  base  and  limited  fees ;  unneces- 
sarily, indeed,    as    fee    simple    alone 

187  would  *havc   the   same   effect.     That 
an    executory    devise,    under    proper 

rules,  may  be  limited  upon  a  contingent  fee, 
is  proved ;  the  cases  go  farther,  however, 
and  prove  that  a  devise,  in  itself  importing 
a  fee  simple,  may  admit  of  an  executory 
devise  afterwards.  But  by  what  operation? 
By  changing  the  supposed  fee  simple  into  a 
contingent  and  limited  fee,  from  apparent 
intention.  There  are  no  words  or  spirit  in 
the  act,  to  admit  of  such  an  operation  in 
full  and  absolute  fee  simple  which  it  vests 
in  William  Champe.  So  that,  if  this  de- 
vise, which  is  a  contingent  remainder,  and 
as  such,  barred  by  the  act,  could  be  con- 
verted   into   an   executory   devise    to  some 


purposes,  yet  it  cannot  be  so  changed  to 
avoid  the  act,  nor  have  that  effect.  Upon 
the  whole,  we  are  clear  and  unanimous, 
that  the  defendants,  under  the  conveyance 
from  William  Champe,  have  a  good  title; 
and  affirm  the  judgment. 


Towler  v.  Buchanans,  Hastie  &  Co. 
And  E.  Contra. 

[Monday.  October  16. 1796.] 
Mortffsge— BxtiDgutohment**— If  i.  gi^e  a  mortffa^e 
on  lands  to  B.  A  Co.  and  then  the  affent  of  B.  A  Co, 
and  1.  affree  to  convey  to  H.  on  his  secvtring  the 
mortffaffe  money  :  after  which,  H.  rives  a  deed  of 
trust  on  sundry  slaves,  for  that  and  other  debts 
to  a  succeedioff  affentof  B.  &Co..  the  1st  mortffaffe 
is  dLscharffed,  though  B.  A  Co.  never  conveyed  to  H. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery,  upon  the  following 
case :  Towler  filed  a  bill  in  Chancery  ag'ainst 
Buchanans,  Hastie  &  Co.  merchants  in 
Glasgow ;  which  stated,  that  the  lands  in 
question  were  mortgaged  to  Buchanans, 
Hastie  &  Co.  by  Isbd.  That  Jameson,  the 
defendant's  factor,  and  label,  afterwards 
agreed  to  convey  them  to  Hammond,  on  his 
securing  the  mortgage  money  to  be  paid  to 
the  defendants,  in  four  instalments.  That 
afterwards  Jameson  left  the  factorship,  and 
Lindsey  succeeded  him.  That  Hammond 
mortgaged  six  slaves  to  Lindsey,  for  this 
and  another  debt,  and  then  sold  the  lands 
to  Lea,  who  sold  to  Towler;  and,  the  bill 
is  brought  to  have  label's   mortgage  to  the 

defendants  delivered  up. 
188  *The  answer  admits  Isbel's  mort- 
gage, Jameson  and  Isbel's  agreement 
with  Hammond,  •  and  the  mortgage  to 
Lindsey;  but,  denies  that  the  mortgage 
money  has  been  paid,  and,  stating  that 
Hammond  is  now  insolvent,  insists  now 
upon  the  lien. 

The  cross  bill  states  the  debt  due  to 
Buchanans,  Hastie  A  Co.  and  another  of 
951.  due  Read,  for  his  undertaking  to  Bur- 
w^U;  for  which,  label  mortgaged  the  lands 
and  four  slaves.  That  Jameson  and  label, 
entered  into  the  aforesaid  agreement  with 
Hammond,  to  convey  him  the  lands,  when 
he  should  secure  the  payment  of  2251.  the 
amount  of  Isbel's  mortgage;  but,  denies 
payment  thereof,  or  that  Jameson  ever  con- 
veyed to  Hammond.  That  Hammond  being- 
indebted  on  his  account  to  Buchanans, 
Hastie  &  Co.  to  secure  that  debt,  as  well 
perhaps  as  an  additional  security  for  Isbel'a 
debt,  gave  the  mortgage  for  six  negroes, 
which  he  has  since  carried  off. 

A  witness  deposed  that  he  heard  Towler 
say,  that  he  understood  previous  to  his  pur- 
chase, that  the  lands  were  mortgaged  to 
Buchanans,  Hastie  A  Co.  That  Towler  and 
he  went  to  enquire  of  Jameson  ;  to  whom 
Towler  shewed  the  deed  for  the  six  slaves, 
and  asked,  if  they  were  not  mortgaged  to 
release  the  lands,  who  answered  yes;  and, 
that  the  land  ought  to  be  cleared. 

The  purport  of  the  agreement  of  Jameson 


*See  monographic  note  on  "Mortffaces"  appended 
to  Forkner  v.  Stuart,  6  Gratt  197. 
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and  label  with  Hammond,  is  only  that  they 
would  convey  on  the  money  being  paid  or 
secnred.  There  is  in  the  record,  the  pro- 
ceedings in  an  attachment  by  Burt  for 
Buchanans,  Hastie  &  Co.  against  Ham- 
mond ;  in  which  is  an  account  stating 
Hammond  to  be  debtor  to  Buchanans, 
Haatte  &  Co.  in  1561.  19s.  9d.  on  his  own 
account,  and  2251.  the  agreed  price  for 
Isbel*s  land,  with  a  credit  *'by  further  se- 
curity taken  on  slaves  by  deed  of  trust." 

The  Court  of  Chancery  decreed,  that 
Towler's  bill  against  Buchanans,  Hastie  & 
Co.  should  be  dismissed;  and,  on  the  cross 
bill,  that  the  lands  should  be  sold  to  pay 
the  mortgage  money.  From  which  decree, 
Towler  appealed  to  this  Court. 

189  *Ronold,  for  the  appellant. 

Insisted,  that  the  second  deed  for 
the  six  slaves  was  an  execution  of  the 
agreement  with  Jameson,  and,  therefore, 
that  the  mortgage  on  the  lands  was  dis- 
charged. That  all  the  circumstances  of  the 
case  proved  this;  and,  consequently,  that 
the  decrees  were  erroneous. 

Call,  for  the  appellees. 

The  second  deed  does  not  appear  to  be 
made  with  intention  to  discharge  the  first. 
The  answer  does  not  admit  it ;  and  the  cir- 
cumstances plainly  prove,  that  no  such  ex- 
oneration was  intended  by  the  parties.  At 
any  rate*  the  last  does  not  destroy  the  first, 
unless  the  money  was  paid :  for,  it  was  but 
a  mere  contract  of  sale.  Buchanans,  Hastie 
di  Co.  had  a  mortgage  for  market,  which 
Hammond  agreed  to  buy  at  a  certain  price, 
payable  by  instalments;  but,  he  has  neg- 
lected to  do  so,  and,  consequently,  by  the 
known  rule  of  equity,  the  sellers  have  a 
lien  until  the  purchase  money  is  paid.  Cole 
V.  Scot,  [2  Wash.  141,]  in  this  Court.  This 
is  the  stronger  still,  when  the  plaintiff, 
claiming  with  notice  under  Hammond, 
comes  to  call  for  a  security,  which,  itself, 
is  a  lien  on  the  estate,  [Hard wick  y.  Mynd,] 
1  Anstr.  Rep.  111.  If  the  contest  were  with 
Hammond  himself,  there  could  be  no  doubt ; 
and  his  derivative  purchaser,  both  with 
implied  and  express  notice,  can  be  in  no 
better  situation. 

Ronoid,  in  reply. 

The  cases  put  are  all  of  implied  agree- 
ments, but  here  it  was  express. 

PER  CQR.  The  deed  of  trust  from 
Hammond  to  Lindsey,  of  March  the  28th, 
1774,  comprehending  a  security  for  the  2251. 
mentioned  in  the  agreement  of  October 
27th,  1770,^  between  Isbel,  Jameson  and 
Hammond,  was  a  complete  performance  of 
the  condition  mentioned  in  the  said  agree- 
ment on  the  part  of  Hammond ;  and  as  such, 
appears  to  have  been  accepted  by  Lindsey, 
as  agent  for  Buchanans,  Hastie  &  Co. 
Therefore,  although  Hammond,  whilst  the 
land  remained  in  his  possession,  might 
hold  it  chargeable  with  any  accidental  de- 
ficiency in  the  new  security,  more  especially 
if  that  deficiency  was  occasioned  by 
190  his  *own  fraudulent  conduct:  Never- 
theless, as  Lea  was  afterwards  a  fair 
purchaser  of  the  land,  without  other  notice 


than  what  appeared  from  the  several  papers, 
which  testified  that  the  condition  was  per- 
formed, and  the  land  exonerated;  and  this 
view  of  the  papers  confirmed  by  the  pro- 
ceedings of  Buchanans,  Hastie  &  Co.  upon 
the  attachment  in  Charlotte  County  Court : 
He,  and  the  appellants  under  him,  have 
superior  equity  to  the  appellees ;  and  a  right 
to  have  the  agreement  of  Jameson  specifi- 
cally performed  by  a  release  of  the  legal 
title  claimed  under  Isbel' s  deed  of  trust. 
Consequently,  the  decree  of  the  High  Court 
of  Chancery  is  to  be  reversed  with  costs ; 
and  a  decree  entered,  •  for  a  release  of  all 
right  to  the  land,  under  the  deed  from  Isbel 
to  Jameson. 


Countz  V.  Geiger. 
[Monday.  October  80. 1797.] 

HiMbuMl  sod  Wife-Conveyance  by  Wife— ConMnt— 
Dnreee.*— If  a  feme  sole  devisee,  haylnff  a  riffht  to 
lands  in  Lord  Fairfauc's  boundaries,  marry,  and 
her  husband,  by  force  and  menaces,  rain  her  con- 
sent, that  a  patent  should  issue  in  his  own  name, 
her  heir  at  law  shall  have  a  conveyance. 

Ssme— Privy  Exunlnatlon.— A  feme  covert  must  re- 
linquish her  equitable,  as  well  as  le^al  rl^ht, 
separately  and  apart  /rom  her  husband. 

Chancery  Practice— Answer— Contradlctlons.t— if  an 
answer  in  Chancery  be  contradicted  in  several 
instances,  it  destroys  its  weight 

Nortbem  Neck,  t— Lord  Fairfax  had  a  riffht  to  estab- 
lish rules  for  issainff  grants,  and  applicants  were 
boand  to  conform  to  them. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery,  affirming  a  decree 
of  the  County  Court  upon  the  following 
case.  The  bill  stated,  that  Geiger,  the 
father   of  the  plaintiff,  being  possessed  of 

•Husband  and  Wife-Conveyance  by  Wife— Privy  Ex- 
amination.—A /rtm  covert  cannot  pass  her  title  with- 
out a  deed  accompanied  by  a  privy  examination  to 
evince  that  she  does  not  do  it  under  her  husband's 
influence.  The  principal  case  is  cited  for  this  prop- 
osition in  Lauffhlin  v.  Fream,  14  W.  Va.  884  :  Mc- 
Mullen  V.  £a«ran.  21 W.  Va.  844 :  Jarrell  v.  French, 
48  W.  Va.  406.  27  S.  E.  Rep.  aJ7. 

Thus,  the  certificate  of  Justices  of  the  execution 
of  a  deed  by  a  married  woman,  which  omits  to 
state  that  she  had  the  deed  fully  explained  to  her. 
or  had  willingly  executed  the  same  and  wished  not 
to  retract  her  execution  of  it,  is  radically  defective 
and  the  deed  inoperative  as  to  the  wife.  Bartlett  v. 
Flemiuff,  3  W.  Va.  164,  citiuff  the  principal  case : 
Hairston  v.  Randolphs,  12  Leiffh  446  ;  Harvey  v. 
Pecks,  1  Munf.  518. 

See  monoirraphic  noU  on  *'Acluiowledffments*' 
appended  to  Taliaferro  v.  Pryor,  12  Gratt.  877  ;  and 
monographic  noU  on  "Husband  and  Wife"  appended 
to  Cleland  v.  Watson,  10  Gratt  160. 

tAnswer— Subsequent  Inconsistent  Admission.— The 
principal  case  is  cited  in  Bowman  v.  Wolford,  80  Va. 
216. 

Resuitini:  Trust— Consideration  Paid  by  a  Person 
Other  Than  Grantee  In  Deed.— The  principal  case  is 
distiuffuished  in  Re  Stauffer.  36  Fed.  Rep.  242.  See 
foot-noU  to  Smith  v.  Flint,  6  Gratt  40. 

tNorthem  Neck.— The  principal  case  is  cited  and 
approved  in  Norman  v.  Cunningham.  5  Gratt  70, 
77, 7©. 
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lands,  for  which  he  had  obtained  a  warrant 
from  the  proprietor's  office  in  the  Northern 
Neck,  and  had  improved  and  cultivated,  de- 
vised them  to  his  wife,  who  was  the  plain- 
tiff's mother,  and  to  whom  the  plaintiff  was 
heir  at  law.  That  Countz  afterwards  inter- 
married with  the  widow,  had  the  land  sur- 
veyed in  the  testator's  name,  •  (who  had 
omitted  it  during  his  own  life,)  and  then 
having  forced  the  mother  by  ill  usage  to 
consent  that  the  patent  should  issue  in  the 
name  of  Countz,  and  to  make  affidavit 
thereof,  did  afterwards  obtain  such  patent 
in  his  own  name  from  the  proprietor's  office 
accordingly ;  and  that  the  mother  has  since 
died    intestate:    the    bill,    therefore, 

191  *prayed  that  so  much   of  the  lands  as 
were    in    the    defendant's   possession 

should  be  conveyed  to  him  as  heir  at  law, 
and  compensation  for  that  which  had  been 
sold  by  him,  with  an  account  of  the  rents 
and  profits  of  that  in  possession. 

The  answer  denied  the  improvements; 
stated,  that  Geiger,  the  testator,*  had  not 
pursued  his  right  properly,  and  charged, 
that  he  had  forfeited  it  by  neglect.  It 
averred,  that  he  ha^  obtained  the  patent 
fairly,  admitted  the  affidavit  of  his  wife, 
but  denied  the  force  and  ill  usage  in  order 
to  obtain  it.  A  deposition  mentions,  that 
the  deponent  had  seen  Countz  abuse  his 
wife,  but  does  not  state  the  time  when. 
The  County  Court  decreed  for  the  plaintiff. 
The  defendant  appealed  to  the  High  Court 
of  Chancery,  where  the  decree  was  affirmed ; 
from  which  decree  of  affirmance,  Countz 
appealed  to  this  Court. 

Williams,  for  the  appellant. 

Geiger  died  without  carrying  the  survey 
into  effect;  and  having' devised  the  lands  to 
his  wife,  she  afterwards  intermarried  with 
Countz,  and  consented  that  the  patent  should 
issue  in  the  name  of  Countz.  All  this  was 
fair,  and  the  circumstance  of  the  affidavit, 
which  is  not  proved  to  have  been  obtained 
with  force  or  ill  usage,  does  not  affect  the 
case. 

But,  upon  another  ground,  Countz  has 
clearly  a  right  to  retain  the  land.  For,  the 
testator  not  having  pursued  his  right  within 
proper  time,  i.  e.  within  two  years,  had 
forfeited  his  title,  which  was  re-vested  in 
Lord  Fairfax,  who  might  grant  it  anew, 
according  to  the  decision  of  this  Court,  in 
Curry  v.  Burns,  2  Wash.  121. 

Taking  it,  though,  under  the  idea  of  a 
pursuit  of  Geiger's  old  title,  still  the  plain- 
tiff had  no  claim.  For,  if  Lord  Fairfax  es- 
tablished rules  in  his  office,  for  the 
conveyance  of  the  rights  of  a  feme  covert, 
there  is  no  reason  why  they  should  not  be 
observed. 

Under  any  point  of  view,  then,  the  decree 
was  wrong,  and  ought  to  be  reversed. 

192  *PENDLETON,     President,     after 
stating  the  case,  delivered  the  resolu- 
tion of  the  Court  to  the  following  effect : 

The  principles,  formerly  established  in 
Curry  v.  Bums,  are  well  recollected  and  ap- 
proved of  by  the  Court.  They  were,  that 
the  proprietor  had  a  right  to  establish  such 
rules  for  granting  his  lands   as  he  pleased, 


to  which,  those  applying  for  grants,  were 
bound  to  conform.  That  having  published 
those  rules,  by  sticking  them  up  in  his 
public  office,  all  applicants  were  bound  to 
take  notice  of,  and  comply  with  them, 
without  particular  notice  to  each  individual. 
So,  that  if  the  lands  were  forfeited,  he 
might  grant  them  to  another;  and,  if  he 
did  so,  the  grant  would  be  good,  provided, 
there  was  no  fraud  or  deception  in  the  per- 
son obtaining  the  second  grant.  But,  if 
before  any  proceeding  towards  a  second 
grant,  the  first  defaulter  applied,  and  per- 
formed or  offered  to  perform,  what  was  re- 
quired, he  saved  the  forfeiture  and  had  a 
right  to  the  grant ;  agreeably  to  the  spirit 
of  the  act,  relative  to  petitions  for  lapsed 
land,  which  saves  the  forfeiture,  if  the 
condition  is  performed  at  any  time  before 
the  petition,  though  not  within  that  pre- 
scribed by  law. 

These  were,  and  are,  the  general  gov- 
erning principles :  How  they  are  to  apply, 
depends  upon  the  particular  circumstancea 
of  each  case.  We  do  not,  therefore,  enquire 
how  they  were  applied  in  former  instances 
unlike  the  present,  but  consider  how  they 
ought  to  operate  upon  the  present  decision. 

Exclusive  of  the  wife's  affidavit,  her  con- 
sent is  only  proved  by  the  answer.  But, 
that  is  contradicted  by  the  evidence  in  sev- 
eral important  points;  and,  therefore,  is 
deprived  of  that  weight,  which  is  allowed 
to  answers  by  the  rules  of  a  Court  of 
Bquity.  And,  it  is  not  credible,  that  a 
wife,  whose  husband  had  long  been  in  the 
habit  of  ill-usin^  her,  even  so  far  as  to 
proceed  to  correction,  would  voluntarily  go 
to  a  Justice  of  the  Peace,  and  swear  that 
she  was  desirious  of  transferring  her  estate 
to  him,  to  the  prejudice  of  her  own  son. 

The  proprietor,  it  is  apparent,  did  not 
mean  to  exercise  his  power  of  granting 
193  away  this  woman's  *lands,  for  the 
neglect  in  complying  with  the  rules  of 
his  office;  on  the  contrary,  he  meant  to 
preserve  her  right,  and  was  deceived  into 
making  the  grant  by  the  oath,  as  an  evi- 
dence of  her  consent. 

But,  was  that  proper  evidence? 

A  feme  covert  can't  pass  her  legal  title 
without  a  deed,  accompanied  by  a  privy  ex- 
amination, to  evince  that  she  does  not  do  it 
under  her  husband's  influence.  And,  I 
presume,  a  Court  of  Kquity  would  require 
some  equivalent  testimony  of  her  freedom 
of  mind,  in  parting  with  her  equitable 
title;  which  proof,  is  not  afforded  by  tl^e 
oath.  For  any  thing  which  appears,  she 
might  be  dragged  before  the  j\Jstice,  and 
the  oath  administered  in  the  husband's 
presence,  under  the  influence  of  some  signal 
terror  before  communicated  and  kept  up. 
For,  it  does  not  appear  that  the  oath  was 
administered  apart  from  him,  or  that  any 
enquiry  was  privily  made  of  her,  as  to  her 
freedom  of  mind  in  what  she  was  doing. 

The  novelty  of  the  proceeding  gives  sus- 
picion of  fraud,  which  is,  indeed,  apparent 
through  the  whole  transaction.  And,  the 
Courts  below,  considering  him  as  a  trustee 
of  the  legal  estate,  for  the  use  of  the  fair 
and  conscientious  owner,    have   rightly  de- 
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creed  a  conveyance,  and  made  him  answer- 
able for  the  money  he  received  from  the 
other  entry.  An  objection  is  stated  in  the 
petition,  that  he  only  calls  himself  heir  of 
the  father,  bnt  not  of  the  mother.  He  says, 
however,  that  he  is  son  and  heir  of  the 
father,  and  son  of  the  mother,  to  whom  the 
lands  would  have  descended,  but  for 
the  frandulent  deed,  which  is  sufficient ;  es- 
pecially, as  it  is  not  questioned  by  the  an- 
swer.   

194      *Qaskins  v.  The  Commonwealth. 

[Saturday.  October  21. 17»7.] 

Writ  of  Brror— Statute  of  UmiUtloiM.*— No  writ  of 
error  lies  to  a  jadfirment  of  the  General  Ck>art, 
after  five  years  from  the  rendition  thereof. 

iBterest  on  Dsmsffes— Wlwii  Doe.— Interest  is  not  due 
upon  the  damages,  until  after  judgment,  acainst 
a  public  collector. 

These  were  writs  of  supersedeas  to  four 
judgments  of  the  General  Court,  two  in  the 
year  1786,  and  the  other  two  in  the  year 
1788,  upon  the  following  cases:  Gaskins 
was  Sheriff  of  Northumberland,  for  the  year 
1785,  and  did  not  pay    the    amount   of   the 


•Writ  «rf  5aper«edess-Statiite  of  Llmltatloiw— Con- 

ftractloii.— The  principal  case  is  cited  in  Overstreet 
T.  Marshall.  8  CaU  IK,  for  the  proposiUon  that,  the 
Are  years  mentioned  in  the  District  Court  law,  R.  C. 
p.  88.  applies  to  writs  of  supersedeas  from  the  appel- 
late court,  as  well  as  from  the  district  courts. 

The  principal  case  is  further  cited  in  this  connec- 
tion in  Hite  v.  Wilson, 2 H.  AM.  287  :  Fistier  v.  Dun- 
can, 1  H.  &  M.  575  ;  Templeman  ▼.  Steptoe,  1  Munf . 
146. 

Coastmctlon  of  Statutes— Rale  Stated.— The  princi- 
pal case  Is  cited  In  Hutchinson  v.  Kellam,  3  Munf. 
xr7,  for  the  proposition  that,  in  construing  statutes, 
it  is  proper,  that  all  acts  inpari  materia,  though  some 
of  them  may  he  out  of  force,  are  to  be  consulted  in 
forming  a  conclusion. 

Sof— Court  of  Appeals  Low.— The  principal  case  is 
died  in  Tomlluson  t.  Dillard.  8 H.  AM.  204.  for  the 
proposition  that  th^e- words  "in  the  same  manner, 
and  cm  the  same  principles"  contained  in  the  Court 
of  Appeals  law.  (See  this  law  set  forth  in  opinion  of 
PasTDUETON,  P.,  in  the  principal  case,}  are  to  be  con- 
strued to  embrace  the  period  of  limitation,  provided 
for  sninff  out  writs  of  supersedeas,  to  the  jndffment 
of  district  courts,  and  to  adopt  it  in  relation  to 
jndirments  rendered  in  the  general  court. 

The  principal  case  is  further  cited  on  this  point  in 
Tomlinson  v.  Dillard,  8  H.  &  M.  207. 

Jorisdlctloii  of  Court  of  Appeals— ConstrnctloD  of 
SCatate.— The  principal  case  is  cited  with  approval 
in  Hutchinson  v.  Kellam.  3  Munf.  214. 

Leclslatlve  Power— ReoMdles.— The  principal  case 
is  cited  in  Day  y.  Pickett,  4  Munf.  109.  for  the  prop- 
osition that  the  legislature  has  power  to  act  upon 
remeduB,  in  cases  in  which  the  legislative  intention 
is  clearly  expressed,  and  in  which,  also,  such  inter* 
ference  does  not  in  effect  destroy  the  right  of  the 
parties. 

In  Elliott  V.  Lyell.  8  Call  881,  the  court,  in  discuss- 
ing the  principal  case,  said  :  "That  decision  neither 
affected  the  riffhu  or  the  remedy ;  it  only  imposed 
a  limitation  of  time,  by  construction  of  law.  within 
which  the  remedy  should  be  asserted.  None  of  the 
fundamental  principles  in  question  were  invaded 
by  that  decision.'* 

V  R,  1  Call— 6 


taxes  due  into  the  treasury,  within  the  time 
prescribed  by  law.  For  default  of  which, 
motions  were  made,  and  the  judg'menta 
aforesaid  obtained  on  behalf  of  the  Com- 
monwealth, for  the  principal  and  dama^^es 
with  interest  on  both,  from  a  date  anterior 
to  the  rendition  of  the  judgments.  The 
error  assigned  was,  **that  interest  was  di- 
rected to  be  computed  on  the  whole  amount 
of  the  taxes  due,  and  the  damages  from  a 
day  preceding  the  judgment,  whereas,  it 
ought  only  to  have  been  computed  thereon, 
from  the  date  of  the  judgments. ' '  To  these 
judgments,  writs  of  supersedeas  were  ap- 
plied for,  and  obtained,  more  than  five 
years  after  the  rendition  of  the  judgments. 

Warden,  for  the  plaintiff. 

It  is  the  judgment  which  fixes  the  sum 
that  is  due,  and  the  whole  damage  is  to  be 
computed  at  the  time  of  the  rendition 
thereof.  The  public  ought  not  to  have  in- 
terest and  damages  too.  That  the  doctrine 
will  be  inconvenient,  and  will  overturn  a 
great  many  judgments,  is  no  argument 
against  the  positive  law  of  the  case.  The 
mischief  has  already  begun  to  be  redressed ; 
the  General  Court  has  altered  its  practice, 
and  now  render  rightly  their  judgments  in 
such  cases. 

The  next  qu<*.stion  is,  whether  as  the 
judgments  were  above  five  years  standing 
at  the  time  of  awarding  the  writs,  the 
plaintiff  is  barred  by  any  statute  of  limi- 
tations from  taking  advantage  of  the  error? 
The  acts  of  Assembly,  upon  the  subject,  do 
not  apply  to  judgments  of  the  General 
195  Court.  For  *they  all  speak  of  District, 
County,  or  other  Inferior  Courts ;  and, 
do  not  mention  the  General  Court  at  all, 
until  the  act  of  1792,  concerning  this  Court, 
which  being  posterior  to  these  judgments, 
could  not  abridge  the  right  which  the 
plaintiff  already  had  to  obtain  writs  of 
supersedeas  to  them.  For,  that  would  be 
unconstitutional,  and  so  was  the  opinion  of 
this  Court  in  the  case  of  Turner  v.  Turner's 
ex'x.  [1  Wash.  139,]  upon  the  act  of  1787, 
for  amending  the  act  concerning  fraudulent 
gifts  of  slaves. 

Brooke,  Attorney  General,  contra. 

The  act  of  assembly  refers  to  the  practice 
of  the  District  Courts  in  granting  writs  of 
error  and  supersedeas  to  the  judgments  of 
inferior  Courts.  According  to  which,  no 
writ  of  supersedeas  can  be  issued  after  five 
years,  either  by  the  act  of  1792,  or  that  of 
1778,  The  15th  section  of  the  act  of  1792, 
concerning  this  Court,  expressly  enumerates 
the  General  Court  amongst  the  others ;  and 
subjects  it  to  the  practice  of  the  District 
Courts.  Therefore,  as  these  judgments 
were  above  five  years  standing,  no  writs  of 
supersedeas  ought  to  have  issued. 

As  to  the  other  point.  It  is  right,  that 
a  man  having  monby  in  his  hands  should 
pay  interest  on  it.  By  his  bond,  he  was  to 
collect  and  pay  into  the  treasury,  and  fail- 
ing to  do  so,  he  became  debtor ;  and  interest 
attached.  It  was  urged  that  the  damages 
were  not  ascertained  till  the  judgment ;  but 
the  returns  fixed  it.  The  inconveniences 
of  disturbing  these  judgments  will  be  very 
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great;  for,  all  the  judgmentaof  the  General 
Court,  prior  to  these  writs,  are  entered  so, 
and  some  regard  is  justly  due  to  such  long 
practice. 

Warden,  in  reply. 

The  act  of  1792,  upon  the  subject  of  writs 
of  error,  has  the  word  principles,  which 
don't  relate  to  time,  but  the  mode  of  pro- 
ceeding. As  to  the  other  point,  interest 
was  not  due  till  the  rendition  of  the  judg- 
ment. 

PENDLETON,  President.     It  can   never 

be     necessary    to   labor    that    point. 

1%      It   is   clear,    that   interest  '^was    not 

recoverable  till    the  rendition   of  the 

judgment. 

Upon  a  succeeding  day  of  the  term,  the 
Court  delivered  their  opinion  to  the  follow- 
ing e£fect. 

ROANE,  Judge.  These  cases  will  go  off, 
in  my  opinion,  on  this  point,  whether  the 
writs  of  supersedeas  did  not  improvidently 
and  irregularly  issue,  as  being  beyond  the 
limitation  prescribed  by  law  in  such  cases? 

The  judgments  were  all  of  them  rendered 
in  the  General  Court,  prior  to  the  com- 
mencement of  the  operation  of  the  District 
Court  law  of  1788;  [c.  67,  12  Stat.  Larg. 
730,]  which  law  has  a  clause  to  this  effect: 
[i  86.]  *'That  no  supersedeas  or  writ  of 
error  shall  be  granted  to  any  judgment  in 
the  District,  County,  or  other  inferior 
Court,  after  the  expiration  of  five  years 
from  the  date,  in  case  of  judgments  here- 
after to  be  obtained;  or,  after  the  first  day 
of  January,  1793,  in  case  of  judgments  al- 
ready obtained,"  with  the  usual  saving  to 
infants,  feme  coverts,  &c« 

The  District  Court  law  of  1792,  [c.  14,  13 
Stat.  Larg.  427,]  omits  the  provision  in 
the  law  just  stated,  respecting  judgments  al- 
ready obtained,  i.  e.  prior  to  December,  1788, 
not  because  unconstitutional  to  have  made 
it,  but  because  it  was  wholly  unnecessary  to 
insert  it;  inasmuch  as  the  act  of  1788,  which 
c^ave  time  for  a  supersedeas  in  the  case  of 
judgments  already  obtained,  till  the  first  of 
January,  1793,  was  to  be  in  force  till  that 
time,  the  new  law  having  a  suspending 
clause  till  the  first  of  January,  1793.  And 
there  was  no  reason  for  extending  a  time, 
which  a  former  Assembly  thought  sufficient 
as  to  those  prior  judgments,  and  which, 
even  from  the  date  of  that  law,  (though 
many  judgments  were  then  of  considerable 
standing, )  was  nearly  as  long  as  that  pre- 
scribed by  the  same  law,  in  case  of  judg- 
ments in  future. 

But  it  is  objected,  that  the  limitation  of 
that  law,  as  applied  to  existing  judgments, 
is  unconstitutional.  I  answer,  that  it  takes 
from  the  party  no  right  but  that  of 
overhauling  judgments  after  a  con- 
197  siderable  *lapse  of  time,  ^  to  the 
great  disturbance'  and  injury  of 
the  public;  that,  on  the  other  hand, 
it  operates  as  an  invitation  to  a  party 
speedily  to  come  forward  and  assert  his 
right,  if  he  has  any,  and  is  only  an  ac- 
celleration  of  the  Courts  of  Justice ;  and 
that,  if  the  objection  is  valid,  it  would  per- 
haps equally  lie,  which  was  never  pretended. 


against  the  limitation,  in  case  of  future 
judgments,  arising  on  claims  prior  to  the 
act;  as  a  judgment  does  not  originate,  but 
only  ascertains  a  right.  But  what  is  equally 
conclusive  with  me,  is,  that  the  power  ex- 
ercised by  the  I^egislature,  and  now  in 
question,  is  one  which  even  Courts  of  Law, 
of  their  own  mere  authority,  have  often  ex- 
ercised, by  shutting  the  door  to  a  stale  as- 
sertion of  right.  An  instance  of  this  kind 
is  to  be  found  in  the  Winchelsea  Causes,  4 
Burr.  1963,  in  which  the  Court  of  King's 
Bench  determined,  that  after  twenty  yeara 
un impeached  possession  of  a  franchise,  in 
a  corporation,  the  Court  will  not  oblige  a 
person  in  possession,  to  show  by  what  right 
he  holds  it :  A  decision,  which  was  founded 
on  the  inconvenience  of  having  rights  dis- 
turbed after  a  great  lapse  of  time,  and  dic- 
tated, as  to  the  particular  length  of  time, 
by  an  analogy  to  other  cases  of  limitation. 

If,  then,  the  right  to  review  judgments 
given  in  District  Courts,  prior  to  the  com- 
mencement of  the  District  Court  law  of  1788, 
ceased  on  the  first  of  January,  1793,  how 
does  the  case  stand  with  respect  to  judg- 
ments given  in  the  General  Court  during 
the  same  period?  i.  e.  how  does  the  law  in 
this  particular  affect  the  cases  at  bar? 

The  act  constituting  the  Court  of  Ap- 
peals, which  passed  upon  the  26th  day  of 
October,  1792,  [c.  11,  13  Stat.  Larg.  405,] 
and  was  in  force  from  that  time,  has  a  pro- 
vision to  this  effect:  [{  14.]  Appeals,  writs 
of  error  and  supersedeas  may  be  granted, 
heard  and  determined,  by  the  Court  of  Ap- 
peals, to  or  from  any  final  decree  or  judg- 
ment of  the  High  Court  of  Chancery, 
General  Court,  or  District  Courts,  in  the 
same  manner,  and  on  the  same  principles, 
as  appeals,  writs  of  error  and  supersedeas 
are  granted,  heard  and  determined, 
198  by  the  *High  Court  of  Chancery  and 
District  Courts,  to  judgments,  Ac.  of 
the  County  Courts. 

If  this  act  had  passed  on  the  same  day, 
or  even  in  the  same  session  with  the  Dis- 
trict Court  law  of  1788,  no  person  could  have 
doubted  that  it  would  have  embraced,  as  to 
General  Court  judgments,  the  limitation 
therein  prescribed  for  writs  of  supersedeas 
in  the  District  Courts;  1st.  Because  the 
words,  I  think,  are  sufficiently  comprehen- 
sive, and,  2d.  Because  there  is  a  very  strong 
presumption,  that  the  Legislature  of  a 
country  would  mean  to  extend  equally  to 
all  Courts,  a  limitation  of  this  kind ;  and, 
especially,  could  never  be  supposed  to  have 
intended  to  exempt  alone  the  judgments  of 
that  Court,  which  administers,  in  a  peculiar 
manner,  the  fiscal  jurisdiction  of  the  Com- 
monwealth. 

We  well  know,  that  it  is  so  desirable  a 
thing  to  have  an  equal  measure  of  limitation 
in  different  Courts  of  the  same  country, 
that  Courts  of  Equity,  of  their  own  author- 
ity, have  adopted  the  statute  of  limitations 
as  a  positive  rule ;  and  apply  it,  by  parity 
of  reason,  to  cases  not  within  it. 

Notwithstanding,  however,  the  strong 
reason  supposed  to  be  on  the  mind  of  the 
Legislature  in  this  respect,  it  so  happened, 
that  adequate  words  were  not  used  to  extend 
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the  limitation  to  judgments  of  the  General 
Courtf  until  October  session,  1792;  when 
the  system  of  our  Cottrts  underwent  a  revi- 
sion, and  the  Legislature  enacted  a  clause 
of  th«  Court  of  Appeals  law  above  men- 
tioned. 

At  the  time  of  the  enacting  and  com- 
mencement of  this  last  act,  the  law  of  1788, 
was  in  force,  and  for  some  time  after.  The 
former  act,  therefore,  may  well  be  consid- 
ered as  expressly  referring  to  the  latter, 
and  adopting  all  its  provisions  in  this  re- 
spect; and,  even  had  the  latter  been  then 
expired,  it  is  a  general  rule,  that  all  acts 
in  pari  materia,  though  some  of  them  may 
be  out  of  force,  are  to  be  consulted  in  form- 
ing a  conclusion  depending  upon  more  than 
one  of  them. 

I  have  said,  that  the  words  of  the 
199  Court  of  Appeals  *law  are,  in  them- 
selves, with  the  reference  just  stated, 
sufficiently  comprehensive  to  embrace  the 
cases  at  bar.  They  are,  that  *  ^appeals, 
writs  of  error  and  supersedeas,  may  be 
granted,  heard  and  determined  by  the  Court 
of  Appeals,  to  and  from  any  final  decree  or 
judgment  of  the  High  Court  of  Chancery, 
General  Court  and  District  Courts,  in  the 
same  manner  and  on  the  same  principles 
as  appeals,  writs  of  error  and  supersedeas, 
are  to  be  granted,  heard  and  determined  by 
the  High  Court  of  Chancery  and  District 
Courts,  to  and  from  any  final  decree  or 
judgment  of  a  County,  City  or  Borough 
Court.*'  Now,  if  it  were  asked,  on  what 
principle  a  supersedeas  was  refused,  would 
I  speak  improper,  if  I  said  on  the  principle 
of  its  being  barred  by  length  of  time? 
And,  vice  versa,  might  I  not  say,  that  a 
supersedeas  was  granted  on  these  princi- 
ples? 1st.  That  the  judgment  to  which  it 
related  was  erroneous ;  and  2d.  That  a  su- 
persedeas was  applied  for  in  due  time. 

If,  however,  in  grammatical  strictness, 
there  be  a  doubt  in  this  particular,  yet, 
certainly  a  liberal  construction  of  the 
words  would  extend  to  this  case;  for, 
clearly,  the  Legislature  must  have  meant 
to  include  all  Courts,  and  emphatically  the 
General  Court,  for  the  reasons  I  have  stated. 

And,  it  ought  not  to  be  lost  sight  of,  that 
if  the  limitation  now   in  question  does  not 
embrace    the   cases  at  bar ;  that  is  to  say, 
the   case   of   judgments   prior  to  October, 
1788,    there    is    no   Legislative   limitation 
whatever,  of  any  past  or  future  judgments 
of  the  General  Court,  but  that   Court  is,  in 
this   respect,    entirely    pretermitted;    and, 
consequently,  all  that  confusion  and  incon- 
venience   will   follow,    which    would   arise 
from   reviewing    at    very   distant   periods, 
and   reversing,    perhaps,  many  judgments 
relative  to  transactions  which  our  govern- 
ment has    supposed,    and   certainly    must 
have  wished,  to  be  perfectly  closed. 

For  these  reasons,  I  think  the  writs  of  su- 
persedeas ought  to  be  quashed. 

200  "FLEMING,  Judge.  By  the  act  of 
1792,  appeals,  writs  of  error  and  su- 
persedeas, are  to  be  granted,  heard  and 
determined  by  this  Court,  to  decrees  and 
judgments  of  the  High  Court  of  Chancery, 


General  Court  and  District  Courts,  in  the 
same  manner,  and  on  the  same  pri9ciples, 
as  appeals,  writs  of  error  and  supersedeas, 
are  to  be  granted,  heard  and  determined  by 
the  High  Court  of  Chancery  and  District 
Courts,  to  and  from  any  final  decree  or 
judgment  of  a  County,  City  or  Borough 
Court.  It  is,  therefore,  to  be  seen  how  they 
are  to  be  obtained  in  those  Courts.  The 
act  of  1788  prescribes  as  well  a  mode  of  ob- 
taining and  conducting  them,  as  the  prin- 
ciples upon  which  they  are  to  be  granted. 
The  mode  relates  to  the  petition,  the  cer- 
tificate by  counsel,  application  to  a  Judge, 
or  the  Court,  and  the  giving  bond  for  per- 
formance in  case  of  aflfirmance.  The  prin- 
ciples are  the  causes  of  granting  them,  and 
every  other  thing  not  relating  to  the  mere 
forms  of  proceeding ;  as,  for  instance,  the 
limitation  of  time,  jurisdiction  of  the  Court, 
and  other  things  of  that  kind.  And,  by  this 
law,  no  supersedeas  was  to  be  granted  to 
any  such  judgment,  after  five  years  from 
the  rendition  thereof,  in  the  case  of  future 
judgments,  or  after  the  first  day  of  Jan- 
uary, 1793,  in  the  case  of  past  judgments. 
Now,  apply  the  first  mentioned  act  to  the 
directions  of  this,  and  it  is  impossible  to 
resist  the  inference :  for,  this  Court  is  to 
grant  writs  of  supersedeas  upon  the  same 
principles  and  under  like  limitations  and 
restrictions  with  the  District  Courts :  but, 
those  Courts  cannot  grant  them  after  five 
years;  and,  therefore,  necessarily,  no  more 
than  this.  The  acts,  when  fairly  consid- 
ered, do  not  take  away  any  right,  but  merely 
prescribe  limits  to  the  time  of  asserting  it, 
like  all  other  acts  of  limitation :  which  are 
made  for  the  sake  of  quieting  rights,  and 
putting  an  end  to  litigation  after  a  great 
length  of  Ume.  The  plaintiff  has,  indeed, 
sustained  an  injury  from  the  error,  which 
the  Legislature,  on  application,  wilt,  per- 
haps, relieve  him  against;  but  the  Court 
cannot. 

CARRINGTON,  Judge.    Concurred^ 

201  •PENDLETON,  President.  On  Dec. 
14th,  1786,  two  judgments  were  en- 
tered against  Mr.'  Gaskins^  as  SheriflF  of 
Northumberland:  One  for  the  revenue  tax, 
the  other  for  the  certificate  tax,  collected  in 
1785.  Two  other  judgments  are  entered 
against  the  same  Sheriff  for  like  taxes  in 
1787 ;  and,  in  all  of  them  15  per  cent,  dam- 
ages are  allowed;  and,  interest  on  them, 
as  well  as  on  the  principal,  from  days  pre- 
ceding those  on  which  the  iudgments  were 
entered. 

This  was  contrary  to  the  revenue  act  of 
1782;  [c.  8,  11  Stat.  Larg.  112,]  severe 
enough  in  itself,  since  by  that  act  the  prin- 
cipal and  damages  were  to  form  an  aggre- 
gate ;  on  which,  interest  was  to  run  from 
the  time  of  the  judgment  until  paid,  simi- 
lar to  judgments  on  protested  bills.  How 
this  mistake  crept  into  the  judgments  of 
the  General  Court,  is  not  accounted  for; 
but,  whoever  discovered  it,  and  interposed 
to  stop  its  progress,  did  a  meritorious  act, 
to  prevent  future  injustice.  If  we  were  at 
liberty  to  decide  upon  the  merits,  I  am  in- 
clined to  think,  we   should    not  have  been 
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restrained  -from  reversals,  by  the  arguments 
of  the  Auditor  and  Attorney  Greneral,  drawn 
from  the  bonds  and  the  inconvenience  of 
unravelling  so  many  judgments. 

The  latter  was  a  proper  consideration 
with  the  Legislature,  when  they  were  con- 
templating the  propriety  of  shutting  the 
door  against  the  correction  of  stale  judg- 
ments. They  have  by  their  laws,  inter- 
dicted all  Appellate  Courts,  this  as  well  as 
others,  from  hearing  appeals  from  judg- 
ments which  have  rested  five  years. 

The  last  of  these  judgments  was  in 
Aprils  1788,  the  supersedeas  in  October, 
1794,  (six  and  a  half  years  after,)  and  by 
the  District  Court  law  of  1792,  {  52,  [13 
Stat.  Larg.  446,]  no  supersedeas  or  writ  of 
errof  shall  be  granted  to  judgments  in  their 
own  or  Superior  Courts,  after  five  years 
from  the  date. 

The  counsel  objected,  that  this  law  could 
not '  have  a  retrospective  operation  upon 
prior  judgments,  as  the  present  were; 
202  not  recollecting,  that  *the  District 
Court  law  of  17&,  has  the  same  clause, 
providing  for  prior  judgments,  which  are 
left  open  until  January,  1793;  which  was 
neither    unconstitutional   or  unreasonable. 

The  Court  of  Appeals  law  is,  that  writs 
of  error  and  supersedeas  may  be  granted, 
heard  and  determined  in  this  Court,  in  the 
same  manner  and  on  the  same  princi- 
ples, as  they  are  to  be  granted,  heard  and 
determined  in  the  District  Courts,  to  judg- 
ments of  Inferior  Courts. 

The  counsel  said,  this  only  respected  the 
mode  of  proceeding,  and  did  not  reach  the 
limitation.  But,  if  by  law,  it  could  not  be 
granted  in  a  similar  case  in  the  District 
Court,  (and  that  is  made  the  standard  of 
this  Court  for  manner  and  principles, )  it  is 
clear  it  could  not  be  granted  here. 

The  Court  are  concerned,  at  having,  by 
granting  the  writ,  drawn  the  party  into 
expense.  However,  it  was  done  at  his  re- 
quest, pfissed  in  silence,  and  was  not  at- 
tended to.  We  think  with  Mr.  Warden,  that 
error,  when  discovered,  should  be  abandoned 
and  not  persisted  in ;  and,  according  to  a 
precedent  in  this  Court,  in  October,  1783, 
in  Maze  v.  Hamilton,  quash  the  writ  of 
supersedeas  as  improperly  granted,  but 
without  costs. 


203  ^Fleming  v.  Bradley. 

[Wednesday.  October  18. 1707.] 

Habeas  Corpas— Service.*— Habeas  corpus  cum  caasa, 
must  be  served  on  tlie  Ck)urt,  or  delivered  to  the 
Sheriff. 

This  was  a  motion  for  a  supersedeas  to  a 
judgment  of  the  District  Court  of  Richmond, 
upon  the  following  case:  The  petitioner 
was  sued  by  Bradley,  in  the  County  Court 
of  Goochland,  in  an  action  of  debt,  and 
was  held  to  bail.  At  November  rules,  there 
was  a  conditional  order ;  at  December  rules, 
the  conditional  order  was  confirmed,  * 'un- 
less the  defendant  should  appear  at  the  next 
quarterly    sessions   to  be  held  for  the  said 

*See  monographic  note  on  "Habeas  Corpus"  ap- 
pended to  Ex  parte  Pool.  2  Va.  Cas.  276. 
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County,  and  answer  the  bill  aforesaid." 
On  the  23d  of  March,  he  gave  special  bail ; 
but,  did  not  plead.  On  the  24th  of  March, 
the  bail  surrendered  him  to  the  Sheriff, 
who  gave  a  certificate  that  he  had  him  in 
custody.  On  the  25th  of  March,  a  writ  of 
habeas  corpus  cum  causa,  issued  from  the 
District  Court  of  Richmond  (but  it  does  not 
appear  that  it  was  ever  presented  to  the 
Court,  or  delivered  to  the  Sheriff:)  And  on 
the  26th  of  March,  being  the  last  day  of 
the  term,  the  Court  on  the  motion  of  the 
plaintiff  confirmed  the  conditional  judg- 
ment. The  District  Court  awarded  a  pro- 
cedendo. To  which  order,  the  plaintiff 
prayed  a  writ  of  supersedeas. 

Duval,  for  the  plaintiff. 

The  act  of  1792,  R.  C,  98,  [ed.  1794,  13 
Stat.  Liarg.  465,]  only  restrained  the  re- 
moval of  the  suit  to  cases,  where  there  is 
an  issue  or  demurrer  joined,  and  does  not 
extend  to  those  where  there  is  no  appear- 
ance. There  is  good  sense  in  the  distinc- 
tion too.  For,  it  is  reasonable  that  a  man 
who  is  sued  in  a  Court,  and  has  submitted 
to  the  jurisdiction  by  pleading,  or  other- 
wise referring  the  cause  to  their  decision, 
should  not  be  allowed  to  translate  the  suit 
into  another  Court,  until  a  final  hearing ; 
but,  it  is  otherwise,  where  he  has  never 
submitted  at  all,  as  in  the  present  case. 

204  *PER  CUR.  It  does  not  appear 
that  the  writ  of  habeas  corpus  was 
ever  shewn  to  the  County  Court,  or  deliv- 
ered to  the  Sheriff,  without  which  there 
could  be  no  removal  of  the  cause. 

Supersedeas  denied. 
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*Brooke  v.  Roane  &  Co. 


[Thursday,  April  19th,  17B6.] 

loterest— Change  of  Rate.*— A  forthcoming  bond 
given  on  a  judgment  which  bore  only  fire  p«r 
cent,  interest,  shall  carry  but  five  per  cent,  al- 
though the  bond  was  taken  after  the  act  allowing 
six  per  cent. 

This  was  an  appeal  from  a  judg^ment  of 
the  District  Court  of  Kins^  and  Queen,  upon 
a  forthcoming  bond.  The  judgment  was 
for  2061.  10s.  2d.  and  costs,  but  to  be  dis- 
charged  by    payment  of  1031.  5s.  Id.  with 

^Interest— Rate— Power    of   Courts   to  Change.— in 

contracts  for  the  payment  of  money  interest  on  the 
principal  sum  is  a  legal  incident  of  the  debt  and  a 
part  of  the  contract,  and  wherever  there  is  a  con- 
tract for  the  payment  of  a  specified  legal  rate  of 
interest,  whether  such  rate  is  fixed  by  the  contract 
itself  or  by  the  law  of  the  place  where  the  contract 
is  made,  the  obligation  of  the  contract  extends  to 
the  payment  of  such  interest  as  fully  as  it  does  to 
the  principal  sum,  and  courts  have  no  more  power 
to  change  the  rate  of  interest  thus  fixed,  than  they 
have  to  dispense  with  the  enforcement  of  the  con- 
tract either  in  whole  or  in  part.  Shipman  v.  Bailey. 
20  W.  Va.  146;  Pickens  v.  McCoy,  84  W.  Va.  368,  both 
citing,  with  approval,  the  principal  case:  Bent  v. 
Patten,  1  Rand.  25.  The  principal  case  is  also  cited 
with  approval  in  Bent  v.  Patten,  1  Rand.  81,  88. 
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interest,  to  be  computed  after  the  rate  of  6 
per  cent,  per  annum,  from  the  18th  day  of 
July,  1797,  till  payment,  and  the  costs. 

PER  CUR.  The  judgment  is  erroneous 
in  this:  that  it  is  **to  be  discharged  by  the 
payment  of  the  sum  due  on  the  forthcoming 
bond,  in  the  proceedings  mentioned,  with 
interest  thereon  at  six  per  cent,  instead  of 
five  per  cent,  per  annum ;  the  Court  con- 
sidering the  said  bond  not  as  a  new  con- 
tract, (in  which  the  concurrence  of  both 
parties  is  necessary,)  but  as  a  measure 
legally  imposed  on  the  creditor  in  his  pur- 
suit of  his  execution  of  the  former  judg- 
ment, which  bore  an  interest  of  five  per 
cent,  only;  and  which  alone  the  Sheriff 
could  have  raised,  if  the  condition  of  the 
bond  had  been  complied  with,  and  he  had 
proceeded  to  sale.'*  The  judgment  of  the 
District  Court  must,  therefore,  be  reversed, 
with  costs,  and  judgment  entered  for  the 
penalty  of  the  bond,  with  costs,  in  the  Dis- 
trict Court;  but  to  be  discharged 
206  *by  payment  of  1031.  5s.  Id.,  with  in- 
terest after  the  rate  of  five  per  cent, 
per  annum,  from  the  18th  day  of  July,  1797, 
till  payment,  and  the  costs. 


Hunter  and  Others  v.  Hall. 

[Friday.  April  90, 1796.] 

LsiKto— Entry  on— Strictness.*— A  reasonable  decree 
of  strictness  necessary  in  entries  for  Lands. 

Caveat— Dismissal— Merits.— Tbe  dismission  of  a 
caveat,  anless  It  be  on  the  merits,  is  not  binding. 

In  Bent  v.  Patten,  1  Rand.  25,  the  court  decided, 
that  when  an  action  is  brought  on  a  note  executed 
while  five  per  cent,  was  the  legal  rate  of  interest,  a 
judsment  on  such  note  with  interest  at  six  per 
cent.,  the  legal  rate  at  the  date  of  the  jadgment, 
was  erroneous.  It  was  held,  that  the  contract  fixed 
the  rate  of  Interest  the  debt  should  bear  until  it 
was  paid.  See  also,  Cecil  v.  Hic^,  29  Oratt.  1 ,  26  Am. 
Rep.  991. 

PrindiMl  Case.— And  In  Brooke  v.  Roane,  1  CdU  206,  it 
was  held  that  neither  a  forthcoming  bond,  nor  the 
judgment  could  change  the  rate  of  interest  fixed  by 
the  original  contract  so  as  to  make  the  rate  of  in- 
terest conform  to  the  law  at  the  time  the  forthcom- 
ing bond  was  made  or  the  judgment  rendered.  See 
generally,  monographic  note  on  "Interest"  appended 
to  Fred  V.  Dixon,  27  Oratt  541. 

*LandS— Entry  en— Certainty  of  Descriiitlon.— To  con- 
stitute a  valid  entry,  there  must  be  a  reasonable 
degree  of  certainty  and  precision  in  the  description 
which  it  gives  of  the  subject  intended  to  be  appro- 
priated. For  this  proposition,  the  principal  case  is 
cited  with  approval  in  McNeel  v.  Herold,  11  Gratt. 
314:  Jackson  v.  M'Gavock,  5  Rand.  528;  Miller  v.  Page, 
C  Call  34.  The  principal  case  is  distinguished  in 
MiUer  v.  Pare,  6  Call  40,  42,  opinions  of  JinxiBS 
RoAHX  and  Casbinoton. 

See  also,  Carrie  v.  Martin,  3  Call  28:  Johnson  v. 
Brown.  8  Call  260:  Depew  v.  Howard,  1  Munf.  998. 

In  M*Clung  v.  Hughes,  5  Rand.  497,  the  court -said: 
*  On  this  subject  of  entries  on,  or  joining,  large 
rivers,  (as  this  is  charged  in  the  bill  to  be,)  without 
calling  to  cross  then),  I  will  refer  to  the  case  of 
HunUr  v.  Hall,  1  Call  210,  in  order  to  show  the  neces- 
sity of  tairinj  so  in  the  entry,  if  it  was  intended  to 
cross  the  river." 


This  was  an  appeal  from  the  High  Court 
of  Chancery,  where  Adam  Hall  brought  a 
bill  against  Hunter  and  others,  stating, 
that  Terence  Popejoy  had  made  an  entry, 
with  the  Surveyor  of  Hampshire  County, 
for  400  acres  of  land,  lying  in  the  said 
county,  in  the  following  words :  *' December 
17th,  1783,  Terence  Popejoy  entered  400 
acres  of  land,  adjoining  the  land  of  Ab. 
Keykendall,  deceased;  also,  four  hundred 
acres  on  the  South  Branch,  adjoining  Lord 
Fairfax's  land,  at  the  mouth  of  Mill  Creek.  '* 
That  Popejoy,  afterwards,  having  got  a 
copy  of  the  said  entry  from  the  Surveyor's 
books,  assigned  the  entry  for  the  last  men- 
tioned 400  acres  to  Martin  Brown,  for  value 
received;  and,  that  Brown,  afterwards,  for 
a  valuable  consideration,  assigned  to  the 
complainant,  who  had  it  surveyed,  and  the 
survey  returned  to  the  Register's  ofitce. 
But,  that  the  defendants  Hunter  and  others, 
had  a  location  and  survey  of  lands  made  in 
that  quarter,  (which  included  a  great  part 
of  that  surveyed  for  the  complainant,)  and 
then  entered  a  caveat  against  the  com- 
plainant's obtaining  a  patent,  which  was 
afterwards  prosecuted  in  the  Winchester 
District  Court.  **That,  the  said  caveat 
coming  on  to  be  heard  in  April,  1791,  the 
same  was  dismissed  by  the  Court."  That, 
after  Hunter's  survey,  the  plaintiff  being 
about  to  enter  a  caveat  against  issuing  a 
patent  to  him,  it  was  agreed,  that  the 
whole  contest  should  depend  on  the  de- 
termination in  Hunter's  caveat,  aforesaid, 
against  the  complainant;  but  the  defend- 
ants, uothwithstanding  that  agree- 
207  ment,  had  afterwards  procured  *a 
patent,  and  thereby  obtained  a  prior- 
ity at  law,  by  fraud.  The  bill,  therefore, 
prays  for  relief  against  the  patent,  and  that 
the  defendants  may  be  decreed  to  convey  to 
the  plaintiff. 

The  answer  stated,  that  the  defendants 
had  entered  and  surveyed  the  land  as  vacant : 
that,  hearing  afterwards  of  Popejoy 's  en- 

Csveat— Dismissal— Merits.— The  principal  case  is 
cited  in  Wilcher  v.  Robertson,  78  Va.  618,  as  authority 
for  the  proposition  that  an  order  dismissing  a  caveat, 
when  not  on  the  merits,  is  notconclasive  of  the  con- 
troversy. 

Same— SsBie— Same.— The  principal  case  is  cited  in 
Depew  V.  Howard,  1  Munf.  290,  for  the  proposition 
that  the  dismissal  of  one  caveat,  unless  it  be  upon  the 
merits,  neither  decides  the  title  to  the  lands,  nor 
bars  another  subsequent  caveat,  if  brought  within 
proper  time.  The  principal  case  is  cited  in  this  con- 
nection in  M'Clung  v.  Haghes,  5  Rand.  488. 

See  also,  the  principal  case  cited  in  Noland  v. 
Cromwell,  4  Munf.  169,  173:  Hardman  v.  Boardman, 
4  Leigh  898. 

Caveator— Must  Recover  on  Strenith  of  His  Owa 
Title.— The  principal  case  is  cited  in  Harper  v. 
Baugh,  9  Gratt  519,  for  the  proposition  that  in  a 
contest  for  land  under  adverse  claims,  under  the 
statute  providing  for  locating  waste  and  unappro- 
priated lands,  the  caveator  must  show  a  better 
right  to  the  land  in  controversy.  He  cannot  recover 
upon  the  ground  of  the  weakness  of  his  adversary's 
claim :  and  that  in  such  controversies  the  validity 
.of  the  plaintiff's  title  is  necessarily  the  first  subject 
of  enquiry. 

85 


I  CALL 


Virginia  Rbports,  Ankotatbd. 


208-2 1 0 


try,  they,  upon  enquiry,  found  that  Pope- 
joy  had  taken  a  copy  of  his  entry  from  the 
surveyor,  in  these  wordfi :  '  'December  17th, 
1783,  then  did  Terence  Pope  joy  enter  400 
acres  of  land  on  the  South  Branch,  adjoin- 
ing the  lands  of  the  heirs  of  Abraham  Key- 
kendall,  in  Hampshire  County,  within  the 
Northern  Neck ;  signed,  Joseph  Nevi  11,  Sur- 
veyor." That  Popejoy  went  with  a  deputy 
surveyor  to  survey  the  lands,  but  could  find 
no  vacant  lands,  where  he  supposed  there 
had  been  some;  and,  therefore,  declined 
proceeding  any  further  under  his  said  entry : 
which  he  offered  to  the  surveyor  for  his 
services,  but  the  offer  was  rejected.  That 
he  sold  the  entry  to  Brown,  for  eighteen 
pence  and  a  half  a  pint  of  rum.  That, 
from  these  circumstances,  the  defendants 
concluding  that  Popejoy  and  his  assignees 
could  have  no  title,  under  the  said  entry, 
filed  a  caveat,  which  was  afterwards  dis- 
missed by  them  on  the  hearing,  at  the  in- 
stance of  the  complainant,  in  onler  to  avoid 
a  decision  on  the  merits,  because  the  cer- 
tificate of  the  entry  made  in  the  Register's 
office,  was  not  attested  by  the  Register  as 
the  law  required,  but  by  one  of  his  clerks. 
That  the  defendants  never  entered  into  such 
agreement  as  that  stated  in  the  bill. 

The  Court  of  Chancery  was  of  opinion, 
that  although  Popejoy  was  disappointed  in 
his  first  attempt  to  discover  vacant  land, 
yet,  that  he  had  not  lost  his  right  by  de- 
reliction, or  the  sale  for  a  small  considera- 
tion ;  but,  that  the  complainant  had  a  title 
under  the  entry,  ''the  description  of  the 
land  in  the  entry,  (as  the  terms  of  that  entry 
are  rehearsed  by  the  surveyor,  with  whom 
it  was  made  in  his  examination,)  being 
verified  of  the  land  certified  to  have 
208  been  surveyed  by  authority*  of  *the  en- 
try, and  that  the  right  of  the  plaintiff 
ought  to  be  in  the  state  in  which  it  would 
have  been,  if  the.  emanation  of  a  grant  to 
him  had  not  been  prevented  by  the  caveat 
against  it  on  behalf  of  the  defendants, 
pending  which  caveat,  the  obtainment  of 
the  grant  to  the  defendants  was  an  unfair 
practice."  Therefore,  the  Court  decreed 
and  relief  sougjit  by  the  bill.  From  which 
decree,  the  defendants  appealed  to  this 
Court. 

ROANE,  Judge.  The  appellants  in  this 
cause  having  a  legal  title  to  the  land  in 
question,  by  virtue  of  the  patent  of  the  2d 
November,  1789,  that  title  ought  not  to  be 
divested,  unless  the  Court  should  be  of  opin- 
ion, that,  under  the  equitable  circumstances 
of  his  case,  the  claim  of  the  appellee  is 
paramount. 

This  position  necessarily  brings  into 
comparison  the  claims  of  the  two  parties ; 
and,  unless  that  of  the  appellee  should  be 
deemed  preferable,  it  would  be  impertinent 
to  enquire,  whether,  by  any  agreement 
stated  or  proved  in  the  case,  or  by  the  act 
of  1779,  independent  of  such  agreement,  the 
appellants  were  prohibited  from  taking  out 
^heir  patent,  « during  the  pen<!lency  of  the 
caveat  in  the  District  Court  of  Winchester? 
-  In  making  this  comparison,  we  are  not 
to  infer,  that  the  judgment  of  the  District 


Court,  dismissing  that  caveat,  which  is 
stated  in  the  proceedings  in  this  cause,  as- 
serted a  right  in  the  appellee  to  the  land 
in  question,  or  that  the  caveat  was,  as  it 
respected  the  merits  of  the  title,  ground- 
less: for,  by  the  act  of  1779,  [c.  13,  10  Stat. 
Larg.  50,]  a  caveat  may  be  dismissed,  t>e- 
cause  not  authenticated  in  a  particular 
manner;  or,  because  the  survey  was  not 
within  the  time  limited  by  law:  or,  because 
the  breadth  of  the  survey  is  not  equal  to 
one  third  of  its  length.  But,  in  any  of 
those  cases,  the  title  to  the  land  is  not  de- 
cided; for,  any  person,  even  the  same 
caveator,  may,  nevertheless,  afterwards  by 
another  caveat,  on  the  ground  of  having 
himself  a  better  right,  oppose  a  grant.  I 
mention  this  by  way  of  controverting 

209  a  position,  *in  the  Chancellor's  de- 
cree, inferring,  that  because  the  ca- 
veat in  this  case  was  dismissed  by  the 
District  Court,  it  must  be  presumed  to  have 
been  groundless:  meaning  thereby,  as  I 
understand  it,  in  point  of  right ;  and  that 
the  right  to  the  land  in  question,  was  as- 
serted by  the  judgment  of  that  Court,  to 
have  been  in  the  appellee :  to  which  right, 
it  is  the  object  of  the  decree  to  restore  him. 

Taking  it,  therefore,  as  a  clear  position, 
that  the  rights  of  the  present  parties,  as 
relative  to  the  lands  in  controversy,  have 
never  been  compared  together,  nor  the 
one  preferred  to  the  other,  by  the  judgment 
of  any  Court;  and  that  the  dismission  of 
the  caveat  does  not  necessarily  imply  the 
consequences  which  the  Chancellor  has  in- 
ferred from  it,  we  are  now  to  make  that 
comparison,  and  say  whether,  under  the 
circumstances  of  this  case,  the  legal  title 
of  the  appellants  must  yield  to  the  superior 
claim  of  the  appellee?  The  act  of  1779, 
prescribing  the  mode  of  locations,  by  the 
strict  terms  of  it,  pre-supposes  a  survey; 
for,  without  such  survey,  no  person  can 
strictly  conform  to  its  terms,  in  making  a 
location:  but,  that  act  unavoidably  re- 
quires, and  has  uniformly  received,  a  lib- 
eral construction  in  this  respect.  It  is  not 
in  my  power,  nor  is  it  necessary  in  this 
case,  to  draw  a  line  as  to  the  particular 
extent  of  this  latitude ;  but  as,  on  the  one 
hand,  a  strict  adherence  to  the  terms  of 
the  act,  would  produce  infinite  disputes  and 
litigation ;  so,  on  the  other,  the  spirit,  as 
well  as  letter  of  the  act,  requires  that  we 
do  not  wholly  disregard  the  land  marks 
which  it  has  established,  nor  abandon  the 
interests  of  posterior  locators  or  adven- 
turers. 

This  can  only  be  done  by  holding  locators 
to  a  reasonable  degree  of  strictness  in  their 
entries. 

The  entry  of  Popejoy,  is  for  400  acres  of 
land,  adjoining  the  land  of  Lrord  Fairfax, 
at  the  mouth  of  Mill  Creek.  These  last 
words  are  descriptive  of  the  particular 
tract  of  Lord  Fairfax's  land,  which  the 
land  located  was  to  adjoin,  but  they  are 
not  descriptive  of  any  particular  spot  in  the 
entry  just  preceding  the  one  in  ques- 

210  tion,  and  contained  *in  the   same  in- 
strument; that  entry   being  only   to 

adjoin    the  lands  of   Abraham  Keykendall^. 
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deceased.  Bat  this  tract  of  L#ord  Fairfax, 
lies  on  the  west  side  of  the  great  branch  of 
Potowmac  river ;  and,  in  order  to  come  at 
the  land  in  question,  the  appellee,  begin- 
ning where  he  himself  supposed  his  entry 
required  him  to  begin,  must  not  only  take 
in  the  appropriated  lands  of  other  persons, 
but  cross  a  river  in  itself  considerable,  and 
perhaps  the  largest  in  that  country.  In 
order  to  sustain  this  entry,  as  applicable  to 
the  land  now  in  dispute,  it  ought  at  least 
to  have  been  shewn,  that  it  was  usual  in 
surveys  in  that  part  of  the  country,  to  run 
across  that  river.  Evidence  of  a  contrary 
nature,  though,  has  been  given ;  as  may  be 
seen  in  the  deposition  of  Henry  Ashby. 
But,  in  truth,  a  location  stated  to  be  ad- 
joining to  a  tract  of  land  which  only  lies 
on  the  west  aide  of  that  river,  or  (as  is  the 
case  in  the  copy  of  the  entry  containing  the 
assignment  to  the  appellee,)  stated  to  be 
on  the  west  side  of  the  river  adjoining  a 
snrvey  of  Lord  Fairfax,  can  never  be  con- 
strued to  extend  to  land  on  the  east  side  of 
the  said  river.  It  is  not,  as  to  such  land, 
a  sufficient  entry  under  the  t>efore-men- 
tioned  act  of  Assembly.  Other  adventurers 
could  not  reasonably  suppose  it  to  extend 
to  such  land.  But  if,  in  truth,  the  locator 
intended  it  to  extend  to  such  land,  (of 
which,  however,  there  is  abundant  evi- 
dence to  the  contrary,  in  the  case, )  it  is 
better  that  he  and  those  claiming  under 
him,  should  sustain  a  loss,  arising  from 
their  own  neg^ligence  and  omission,  than 
that  third  persons  should,  by  means  of  such 
negligence  and  omission,  sufFer  an  injury, 
which  no  prudence  or  foresight  of  theirs 
could  have  averted. 

For  these  reasons,  I  think  the  legal  title 
of  the  appellants  should  not  have  been  dis- 
turbed; but,  that  the  bill  of  the  appellee 
ought  to  have  been  dismissed. 

LYONS,  Judge.  The  only  difficulty  is 
with  respect  to  the  caveat.  If  it  had  been 
heard  and  determined  on  the  merits,  it 
would  have  been  binding  until  reversed; 
but,  it  was  not,  and,  therefore,  the 
211  *caae  is  open  on  the  merits.  Neither 
Popejoy  or  the  surveyor,  expected  to 
find  land  on  the  east  side ;  and,  the  pur- 
chaser could  not  be  deceived,  as  he  took  the 
assignment  on  a  copy  of  the  entry;  which 
was  complete  notice. 

PER  CUR.  Let  the  decree  of  the  Court 
of  Chancery  be  rev«»rsed,  and  the  following 
decree  made  in  its  room. 

The  Court  is  of  opinion,  that  the  entry  of 
Terence  Popejoy,  with  the  surveyor  of 
Hampshire  County,  on  the  l7th  day  of  De- 
cember, 1783,  for  four  hundred  acres  of 
land,  on  the  South  Branch  in  the  proceed- 
ings mentioned,  under  which,  the  appellee 
claims  title  by  assignment,  to  part  of  the 
land  on  the  east  side  of  the  said  branch, 
included  in  a  patent  since  granted  to  the 
appellant  David  Hunter,  did  not  express, 
nor  was  the  same  as  understood  by  the  sur- 
▼ejor,  and  acknowledged  by  the  said  Pope- 
joy, intended  to  include  any  land  on  the 
east  side  of  the  said  branch.  That  the  ap- 
pellee could  not  have  been   deceived,   as  to 


the  situation  of  the  land  ho  entered  for» 
at  the  time  of  the  purchase ;  as  the  copy  of 
the  entry  on  which  the  assignment  was 
made  by  the  said  Popejoy,  describes  the 
land  entered  for,  as  lying  on  the  west  of 
the  South  Branch.  That  the  appellants 
having  afterwards  located  and  surveyed 
land  as  vacant  on  the  east  side  of  the 
branch,  and  obtained  a  patent  for  the 
same,  by  which,  they  acquired  a  legal  title 
thereto,  ought  not  to  be  deprived'  of  that 
title  by  the  appellee,  who  hath  not  shewn  a 
better  equitable  title;  and,  although,  the 
caveat  in  the  proceedings  mentioned,  was 
dismissed,  it  does  not  appear  that  the  same  , 
was  heard  and  dismissed  on  the  merits  of 
the  case,  but  rather  the  contrary,  and, 
therefore,  no  bar  to  the  claim  of  the  ap- 
pellants under  their  location  and  patent: 
which  was  open  for  the  decision  of  the 
Court  of  Chancery,  and  ought  to  have  been 
in  their  favor,  and  that  the  said  decree  is 
erroneous.  Therefore,  it  is  decreed  and 
ordered,  that  the  same  be  reversed  and 
annulled,  and    that    the    appellee    pay    to 

the  appellants,  their  costs  by  them 
212     ^expended  in  the  prosecution  of  their 

appeal  aforesaid  here;  and,  this 
Court  proceeding  to  make  such  decree  as 
the  High  Court  of  Chancery  should  have 
pronounced:  It  is  further  decreed,  and 
ordered,  that  the  appellee's  bill  be  dis- 
missed, and  that  he  pay  to  the  appellants 
their  costs  by  them,  about  their  defence  in 
the  said  High  Court  of  Chancery  ex- 
pended.   

Brewer  et  ux.  v.  Opie. 

[Tuesday.  April  17. 1796.] 

Cam  AgrMd-Whea  5et  Aslde-UiiGertaliity.*-If  a 

case  affreedf  be  too  imperfectly  stated  for   the 
Court  to  proceed  to  judgment,  it  will  be  set  aside, 
and  new  proceedings  ordered. 
WlU-CoaJtnictlon— Word  **Or"  CoostriMd  **Aiid."t— 

Devise  of  the  testator's  whole  estate  to  his  son  A. ; 
and  if  he  die  before  81.  or  lawful  heir,  then  over 
to  the  children  of  B.  and  O. ;  the  word  or  is  to  be 
taken  copulatively,  and  both  continffencies  must 
happen  before  those  in  remainder  are  entitled. 

«Case  Agreed— When  5et  Aside— Uncertainty.— In 

Stockton  V.  Copeland,  28  W.  Va.  700,  It  wsis  said: 
"The  judg-mentof  the  court  below  to  be  reviewed 
by  us  was  rendered  on  a  case  atrreed.  The  rules, 
which  ffovem  in  such  cases,  are  similar  to  those, 
which  ffovern  on  a  special  verdict:  and  if  It  be  too 
uncertain  for  the  court  to  determine  in  whose  favor 
the  judgment  should  be  rendered,  it  should  be  set 
aside  and  further  proceedings  should  be  directed. 
(Brewer V.  Opi€,  1  CdU2\%y' 

In  this  connection,  the  principal  case  Is  cited  with 
approval  In  Taliaferro  v.  Gatewood,  6  Munf .  323. 

tWill-Constractlon— Word  '•Or,**  Construed  "And.** 

—In  Toothman  v.  Barrett,  14  W.  Va-  811,  the  court 
said :  ''The  decided  cases  have  settled  with  tolerable 
accuracy  the  cases.  In  which  the  court  will  take  the 
liberty  of  chauffinff  the  disjunctive  'or*  and  reading- 
the  will  as  if  the  testator  had  used  the  copulative 
'and.*  Where  there  is  nothing  else  in  the  will  to  con* 
trol  the  construction  a  devise  to  A  and  his  heirs,  and 
if  he  die  under  twenty-one,  or  without  issue,  or  if 
he  die  under  twent}'-one  or  unmarried,  then  to  B, 
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— Remainder  Qood  as  Executory  Devise.) 

—As  the  death  of  A.,  though,  will  determine  both 
events,  the  limitation  over  will  be  ffood  as  an 
executory  devise. 
Same— Same— Shares— Per  Capita.}— But,  as  those  in 
remainder  must  take  as  persons  described,  it  is 
confined  to  children  of  B.  and  O.  in  esse  at  the 
testator's  death;  who  take  per  capita,  and  not 
per  stirpes. 

This  was  an  action  of  ejectment,  in  which 
there  was  the  following  case  agreed. 

We  agree,  that  William  Lancaster  died 
after  having  duly  made  and  executed  his 
last  will  and  testament,  bearing  date  the 
26th  day  of  November,  1765,  and  recorded 
the  twelfth  day  of  May,  1766,  in  the  follow- 
ing words:  **I  William  Lancaster  of  the 
County  of  Northumberland  being  in  per- 
fect sense  and  memory  do  make  and  ordain 
this  to  be  my  last  will  and  testament,  that 
is  to  say,  I  give  and  bequeath  unto  my 
beloved  son  Joseph  Lancaster  my  whole 
and  sole  estate  both  real  and  personal,  and 
in  case  my  said  son  should  die  before  the 
age  of  twenty-one  years,  or  lawful  heir, 
then  and  in  that  case  I  give  my  said  estate 
to  be  equally  divided  between  the  children  < 
of  Joseph  Blackwell  and  Lindsay  Opie  and 
their  heirs  forever.  Item  I  appoint  my 
friends  Mr.  Winder  Kinner  and  John  Wil- 
liams to  be  guardians  to  my  said  son  Joseph 
Lancaster  and  my  whole  and  sole  executors 
of  this  my  last  will  and  testament. 

William  Lancaster." 

We  agree,  that  Joseph   Lancaster,    men- 
tioned in  the  said  will  of  William   Lancas- 


the  word  *or*  should  be  construed  'and.'  Therefore 
In  such  case  B  will  take  no  estate  unless  A  dies 
leaving  no  issue  and  under  twenty-one,  or  in  the 
other  case  unless  A  dies  unmarried  and  under 
twenty-one.  See  Soulle  v.  Oerrard.  Oro.  Eliz.  625: 
Myttx>n  V.  Boodle,  6  Sim.  4S7;  Framliuffham  v. 
Brand,  8  Atk.  390;  Weddell  y.  Mnndy,  6  Ves.  841; 
Denndem.  Wllkins  v.  Kenneys  et  a/.,  9  East  866; 
Myles  V.  Dyer,  5  Sim.  486;  Brewer  v,  Opie,  1  CaU  812." 

For  this  proposition,  the  principal  case  is  cited 
with  approval  in  East  v.  Garrett,  84  Va.  646.  9  S.  E. 
Rep.  1112. 

tSane— Sane— Remainder  Good  asBzecntory  Devise. 
—The  principal  case  is  cited  in  Bells  v.  Gillespie,  6 
Rand.  806. 

ISanie  — Same  — Shares  — Per  Capita.— Where  the 
bequest  is  made  to  several,  in  general  terms  indi- 
cating that  they  are  to  take  equally  as  tenants  in 
common,  each  individual  will  of  course  take  the 
same  .share:  in  other  words,  the  legatees  will  take 
X)er  capita.  The  same  rule  applies  where  a  bequest 
is  to  one  who  is  livinir,  and  to  the  children  of 
another  who  is  dead,  whatever  may  be  the  rela- 
tions of  the  parties  to  each  other,  or  however  the 
statute  of  distributions  miirht  operate  upon  those 
relations  in  case  of  intestacy.  Thus,  where  prop- 
erty is  ffiven  "to  my  brother  A,  and  to  the  children 
of  my  brother  B*'  A  takes  a  share  only  equal  to  that 
of  each  of  the  children  of  B.  So  where  the  ffift 
is  to  A's  and  B's  children,  or  to  the  children 
of  A  and  the  children  of  B,  ttie  children  take 
as  individuals  per  capita.  Hozton  v.  Griffith.  18 
Gratt  878:  Senirer  v.  Sender,  81  Va.  699;  Walker- 
V.  Webster,  96  Va.  882,  28  S.  E.  Rep.  670,  all  citinfif. 


ter,    was    seised      and      possessed   of    the 

land  in    the    declaration    mentioned, 

213      *and  died  so  seised  and  possessed  on 

the day  of 1778,  without  issue, 

and  under  the  agfe  of  twenty-one  years. 
We  agree,  that  Joseph  Blackwell,  at  the 
time  of  the  death  of  the  aforesaid  William 
Lancaster,  was  married  to  Hannah  Nelms, 
first  cousin  of  the  said  William  Lancaster, 
and  had  one  child,  a  son  by  the  name  of 
Joseph,  who  died  under  age,  and  without 
issue,  soon  after  the  said  William  Lancas- 
ter, and  before  the  death  of  the  said  Joseph 
Lancaster. 

We  agree,  that  Lindsey  Opie  was  married 
to  Elizabeth  Nelms,  a  first  cousin  of  the 
said  William  Lancaster,  at  the  time  of  the 
death  of  the  said  William  Lancaster,  and 
had  three  children  by  the  said  Elizabeth, 
at  the  death  of  the  said  William  Lancaster, 
to  wit:  Sally,  Lindsey,  and  William;  and, 
four  children,  after  the  death  of  the  said 
William  Lancaster,  to  wit:  Thomas,  Eliza- 
beth, Susanna  and  Hiram  Lindsey.  We 
agree,  that  Sally  was  the  only  surviving^ 
child  of  the  said  Lindsey  Opie,  and  Eliza- 
beth, at  the  time  of  the  said  Joseph  Lan- 
caster's death,  and  was  born  previous  to 
the  death  of  the  said  William  Lancaster.' 
We  agree,  that  Joseph  Blackwell,  after  the 
death  of  his  said  first  wife  Hannah  Nelms, 
intermarried  with  Hannah  Rogers;  by 
whom  he  had  issue  Nancy,  the  wife  of  the 
lessor  of  the  plaintiff,  and  who  died  an 
infant  and  unmarried,  after  the  death  of 
the  said  Joseph  Lancaster.  We  agree,  that 
the  said  Nancy,  the  wife  of  the  plaintiff, 
was  born  prior  to  the  ded.th  of  Joseph  Lan- 
caster, but  after  the  death  of  the  said  Wil- 
liam Lancaster.  We  agree,  the  lease, 
entry,  and  ouster,  &c.  in  the  usual  form. 

The  District  Court  gave  judgment  upon 
this  case  agreed  for  the  defendant ;  and, 
the  plaintiff  appealed  to  this  Court. 

PENDLETON,  President.  If  we  decide 
on  the  case  agreed,  William  Lancaster  and 
his  will  are  out  of  question ;  since  he  is 
not  stated  to  be  seised,  and  we  must  enquire 
who  is  the  heir  to  Joseph  the  son,  who  was 

seised.     The  statement   is  imperfect, 
214      *as  to  who  was   his   heir;    since   the 

time  of  his  death,  whether  before  or 
since  January,  1787,  is  not  stated,  so  as  to 
enable  us  to  determine,  whether  the  old  or 
new  law  of  descents  is  to  govern.  Nor, 
does  it  appear,  whether  all,  or  any  of  the 
four  children  of  Opie,  were  bom  before,  or 
after  Joseph's  death.  But,  it  seems  pretty 
evident,  that  the  plaintiff  Nancy,  not  stated 
to  have  any  relation  by  biood  to  him,  could 
not  have  any  claim  upon  his  inheritance. 
Supposing,  however,  what  was  probably  the 
case,  that  the  testator  was  seised,  and  that 
the  title  depends  upon  his  will,  I  have-  no 
difficulty  at  present  in  deciding :  that  Joseph 
the  son,  took  a  contingent  fee,  to  become 
absolute  upon  either  event's  happening; 
that  is  to  say,  his  coming  of  age,  or  hav- 
ing a  child  born,  or  leaving  one  at  his 
death ;  no  matter  which.     That   or  in    this 


with  approval,  the  principal  case;  Crow  v.  Crow,  1 1  will    is  to  be  taken    copulatively,    so   as   to 
-^h  74:  McMaster  v.  McMaster.  10  Gratt  275.  require  the  happening  of  both  contingencies 
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to  entitle  those  in  remainder.  That,  as 
the  death  of  Joseph,  must  determine  both 
events,  the  remainder'  was  good  as  an  ex- 
ecutory devise.  That,  as  those  in  remain- 
der mast  take  as  persons  described,  it  is 
confined  to  children  of  Black  well  and  Opie, 
in  esse  at  the  testator's  death,  so  as  to  ex- 
clude after-born  children.  And,  that  those 
in  esse  took  per  capita  and  not  per  stirpes, 
being  all  equally  within  the  description,  as 
both  events  happened.  The  consequence 
is,  that  three-fourths  of  the  estate  was 
devised,  upon  the  contingencies  happening, 
to  Opie*8  three  children,  and  one-fourth 
to  Blackwell's  son.  But,  how  this  one- 
fourth  was  to  go  upon  his  death,  the  facts 
stated  do  not  enable  the  Court  to  decide. 
Therefore,  as  the  case  agpreed  is  too  uncer- 
tain for  a  judgment  to  be  given  on  it,  the 
judgment  of  the  District  Court  should  be 
reversed,  the  case  agreed  set  aside,  and  the 
cause  remanded  to  the  District  Court,  to  be 
further  proceeded  in. 

The  judgment  was  as  follows : 

The  Court  is  of  opinion,  that  the  case 
agreed  in  the  record  mentioned,  is  too  un- 
certain for  a  judgment  to  be  given  thereon, 
and  that  the  said  judgment  is  erro- 
215  neons.  ^Therefore,  it  is  considered, 
that  the  same  be  reversed,  &c.  that 
the  case  agreed  be  set  aside,  and  that  the 
cause  be  remanded  to  the  said  District 
Court  to  be  further  proceeded  in. 


Barrett  &  Co.  v.  Tazewell. 

[Saturday.  April  21st  17B6.] 
Bill  of  Bjcoeptions— Imperfect  Statement  of  Pacts— Re- 
versal Off  JiidffaMnl«— Judgment  reversed ;  because 
the  bill  of  exceptions  stated  the  facts  imperfectly. 
Debt  Ml  Bond— Interest— Tender  of  Less  Than  Due— 
Tender  Refused— effect.— Qaasre.  If,  la  an  action  of 
debt  upon  a  bond,  the  defendant  brings  in  the 
principal,  and  a  lesser  sum  than  is  calculable  on 
the  face  of  thebond^  with  costs,  and  the  plaintiff 
refuses  to  accept  it,  the  Court  can.  upon  motion, 
decide  whether  more  interest  is  due,  or  whether 
there  ou^ht  not  to  be  an  issue  and  trial  by  jury? 

Barrett  &  <3o.,  as  assignees  of  Kmanuel 
Walker  &  Co. ,  who  were  assignees  of  Theo- 
dorick  Bland,  brought  an  action  of  debt  in 
the  District  Court  of  Williamsburg,  upon  a 
bond  given  by  Tazewell  to  Bland,  for  pay- 
ment of  900K  on  or  before  the  25th  day  of 
Decemt>er,  1786,  under  the  penalty  of  18001. ; 
which  bond  bore  date  the  13th  day  of 
March,  1785 ;  was  assigned  to  Walker  &  Co. 
on  the  10th  of  May,  1786 ;  and,  by  them,  to 
Barrett  &  Co.  upon  the  20th  day  of  March, 
1787.     There  were  endorsements  as  follows : 

May.  24th,    1795— Received     in 
cash. 
An    order   on    Rev.  S.  M, 
M'Croskey,  when  paid, 


;f  276  16  2>4 
;f  276  16  2)^ 


Cr. 


;fS53  12  5 


By  a  judgment  against  Tay- 
loe's  executors,  settled  up  to  }-    ;f400  10  10 
the  4th  of ,  May,  1792, 


} 


Before  any  plea  pleaded  by  the  defend- 
ant, he  brought  into  Court  5391.  10s.  5d. 
and  tendered  it  in  discharge  of  the  bond, 
which  the  plaintiffs  refused  to  accept. 
The  defendant  moved  for  a  dismission  of 
the  suit  at  his  costs,  he  having,  (as  the 
record  stated,)  brought  into  Court  the 
principal  sum  due,  with  interest  thereon 
from  the  20th  day  of  March,  1793;  and 
prayed  to  be  discharged  from   the   interest 

which  accrued  on  the  said  bond  from 
216      *the  25th  day  of  December,    1786,  the 

time  the  said  bond  was  pavable,  till 
the  20th  day  of  March,  1793.  The  motion 
was  continued  three  terms,  and,  finally,  an 
order  to  that  effect  was  made  by  the  Court. 
The  plaintiffs  filed  a  bill  of  exceptions, 
setting  forth  the  bond  and  endorsements  in 
hasc  verba;  and  stating  further,  that  a 
motion  was  made  by  the  defendant  to  have 
the  suit  dismissed  with  costs  against  him, 
on  paying  into  Court  the  principal  and  in- 
terest. That,  the  defendant  brought  into 
Court  the  principal  and  interest  upon  the 
bond,  from  [the  20th  March,  1793,  and 
prayed  to  be  discharged  from  the  interest 
which  accrued  on  said  bond  from]  the  25th 
of  December,  1786,  the  time  when  the  bond 
aforesaid  was  payable,  till  the  said  20th 
March,  1793;  and,  to  support  the  motion, 
that  the  defendant  gave,  in  evidence,  the 
process  of  York  County  Court,  sitting  in 
Chancery,  which  issued  on  the  19th  of 
May,  1/86,  against  the  defendant  and 
Blafid,  and  was  served  on  the  defendant 
the  24th  of  the  same  month,  in  behalf  of 
the  executors  of  Theodorick  Bland,  de- 
ceased: and,  an  order  made  by  the  said 
Court  of  York,  on  the  21st  of  May,  1787, 
restraining  the  defendant  from  disposing 
of  any  debts  or  effects,  in  his  hands,  be- 
longing to  Bland,  the  original  obligee. 
That,  the  said  suit  was  dismissed,  as  to  the 
defendant,  on  the  20th  day  of  March,  1793. 
That  the  defendant  had  notice  of  the  as- 
signment to  Walker  &  Co.  before  the  bond 
became  due,  but  subsequent  to  the  process 
of  York  Court  being  served  upon  him. 

exceptions  is  so  indefinite  as  not  to  show  whether 
an  instruction  or  evidence  was  proper  or  not,  the 
Judgment  should  be  reversed.  Strader  v.  Ooff,  6  W. 
Va.964.  citiuff  tbe  principal  case;  Beattie  v.  Tabb. 
S  Munf.  254;  Brooke  v.  Younff,  S  Rand.  106;  Thomp- 
son y.  Cumming*.  2  Leiffh  881;  Bowyer  v.  Chesnut.  4 
Leiffh  1. 

For  this  proposition,  the  principal  case  is  also  cited 
with  approval  in  Lynch  v.  Thomas,  8  Leirh  680;  Carr 
y.  Anderson,  2  H.  ft  M.  806;  Fine  v.  Cockshut,  6  Call 
17;  Brooke  v.  Young*,  8  Rand.  117;  McDowell  v.  Craw- 
ford, 11  Oratt  886:  Moss  y.  Moss,  4  H.  ft  M.  806.  See 
also,  Tazewell  y.  Barrett,  4  H.  ft  M.  280. 

The  principal  case;  Beattie  y.  Tabb,  2  Munf.  254; 
Brooke  y.  Younff,  3  Rand.  106;  Thompson  y.  Cam- 
ming, 2  Leigh  821.  are  cases  in  which  exceptions 
were  taken  to  instructioDS  given  or  refused  by 
the  court.  In  all  these  cases,  as  has  been  stated,  the 
judgments  were  reyersed  on  the  ground  that  the 
statement  of  facts  in  the  bill  of  exceptions  was  too 
imperfect  to  enable  the  appellate  court  to  deter- 
mine the  question. 

See    monographic  note  on  "Bills  of  Exception" 
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-Ititas  been  held  repeatedly;  that  when  a  bill  of   appended  to  Stoneman  y.  Com..  25  Oratt.  887. 
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The  plaintiffs  refused  to  accept  the  money 
brought  into  Court,  claiming  the  interest 
from  the  25th  of  December,  1786,  till  March, 
1793;  but  the  Court  was  of  opinion,  that  the 
money  ought  to  be  received,  without  such 
interest,  and  directed  a  dismission  of  the 
suit.  At  the  end  of  the  bill  of  exceptions, 
these  words  were  added :  **  And,  for  as  much 
as  the  whole  case  could  not  appear,  the 
parties  agreed  to  the  within  statement  of 
facts."  The  plaintiffs  appealed  to  this 
Court  from  the  judgment  of  the  District 
Court. 


217 


^Washington,  for  the  appellants. 


The  first  question  is,  whether  the 
claim  for  full  interest  ought  to  have  been 
disallowed?  It  is  unnecessary  to  discuss 
the  question,  whether  in  any  case  interest 
shall  stop  at  law,  from  a  debt  due  from  the 
garnishee,  and  decreed  by  a  Court  of  Equity 
to  be  paid  to  an  attaching  creditor.  For, 
be  that  question  how  it  may,  there  is  no 
ground  for  the  decision  made  in  this  case ; 
because,  the  bond  being  assigned  to  Miller 
on  the  loth  May,  1786,  the  debt,  from  that 
time,  was  due  to  him.  The  order  only  re- 
strained Tasewell  from  paying  away  debts, 
in  his  hands,  due  to  Bland ;  but,  at  this 
time,  that  is  to  say,  on  the  24th  of  May, 
1786,  this  was  not  a  debt  due  to  Bland ;  and, 
therefore,  might  have  been  paid  without 
any  contempt  of  the  order.  The  want  of 
notice  did  not  make  it  less  a  debt  due  to 
Walker,  although,  it  might  perhaps  have 
protected  Tazewell,  in  respect  of  any  actual 
payments  made  by  him  to  Bland.  But,  if 
it  were  otherwise,  still  it  should  not  have 
stopped  interest  longer  than  the  time  when 
Tasewell  had  notice,  which  was  before  the 
25th  of  December,  1786.  If  interest  could 
be  stopped  upon  any  ground,  it  must  be 
upon  shewing  that  the  defendant  had  not 
been  in  fault.  But,  if  he  did  not  chuse  to 
enquire  who  owned  the  bond,  he  took  upon 
himself  the  risque  of  an  unnecessary  obe- 
dience to  the  order.  As  interest  was  not 
demandable  until  the  25th  day  of  December, 
1786,  before  which,  he  had  notice,  he  can- 
not shelter  himself  against  interest  under 
an  order  not  affecting  this  debt;  which 
had  been  previously  assigned.  But,  at  any 
rate,  the  defendant  should  shew  that  he  had 
not  contributed  to  the  delay,  which,  he 
says,  produced  a  suspension  of  the  payment. 
He  was  served  with  the  process  on  the  19th 
of  May,  1786,  and  might  have  immediatel3' 
answered,  stating  that  the  money  was  not 
due  to  Bland,  and  procured  a  dismission  of 
the  suit,  as  he  ultimately  did.  In  justice, 
the  defendant  ought  to  pay  the  whole  in- 
terest; for,  he  had  the  use  of  the  money, 
and  we  ought  not  to  lose  it,  by  the  act  of  a 
third    person,  over  whom  we   had    no   con- 

troul. 
218  *But,  supposing,    the  claim  for  full 

interest,  ought  to  have  been  disal- 
lowed, then  the  question  will  be,  whether 
the  Court  did  right  in  dismissing  the  suit? 
The  practice  of  bringing  money  into 
Court,  existed  long  before  any  statute  upon 
the  subject;  but,  on  a  bond,  it  was  neces- 
sary to  bring  in  ^the  penalty.     5  Bac.  Abr. 


29,  [Gregg's  Case;]  Salk.  597.  To  remedy 
this,  the  statute  of  the  4  Ann.  c.  16,  was 
made ;  from  which  our  act  of  Assembly  is 
copied  almost  verbatim :  And,  the  only  al- 
teration produced  by  the  statute  is,  that 
of  permitting  the  principal  and  interest, 
instead  of  the  penalty,  to  be  brought  in. 
The  practice  in  England,  is  to  strike  out 
of  the  declaration,  what  is  paid  into  Court: 
If  the  plaintiff  will  accept  it,  he  is  entitled 
to  costs  to  that  time ;  if  not,  then  he  pro- 
ceeds for  the  balance  at  the  peril  of  the 
subsequent  costs,  should  he  not  recover 
more.  But,  still  he  may  proceed  if  he 
pleases.  Under  our  act  of  Assembly,  if 
the  defendant  pays  in  the  principal  and  in- 
terest due,  he  is  to  be  discharged ;  and, 
judgment  is  to  be  rendered  for  the  costs 
only.  But,  who  is  to  determine,  whether 
all  is  paid  or  no£?  The  jury  surely;  for 
no  power  is  given  the  Court  for  that 
purpose,  and  the  trial  by  jury,  ought  not 
to  be  ousted  by  mere  implication.  Watson 
V.  Alexander,  1  Wash.  [S56,]  in  this  Court. 
In  the  present  case,  many  points  of  investi- 
gation were  necessary,  in  order  to  ascertain 
what  was  due.  For,  credits  were  endorsed, 
which  required  explanation,  and  were  open 
to  proof;  and,  therefore,  the  Court  could 
not,  in  a  summary  way,  prevent  the  trial 
by  jury,  and  dismiss  the  suit.  For,  it  is 
laid  down  by  I^ord  Mansfield,  that,  in  such 
a  motion  the  law  arises  upon  the  fact ;  and, 
if  the  sum  demanded  be  certain,  or  capable 
of  being  ascertained  by  mere  computation, 
without  leaving  any  other  sort  of  discretion 
to  be  exercised  by  the  jury,  the  Court  may 
strike  so  much  of  the  plaintiff's  demand  out 
of  the  declaration,  and  if  the  plaintiff  will 
not  accept  it,  he  must  proceed  at  his  peril. 
[Hallet  et  al.  v.  B^st  Ind.  Co.]  2  Burr. 
1120.  So,  that  the  Court  cannot  discharg'e 
the  defendant,  and  compel  the  plaintiff  to 
accept  of  the  principal  and  interest, 
219  unless  it  be  a  case  of  *mere  computa- 
tion. But  here,  as  before  observed,  a 
further  investigation  was  necessary;  and, 
therefore,  the  Court  could  not  interpose  and 
dismiss  the  suit. 

Wickham,  for  the  appellee. 

It  ought,  not  to  be  presumed,  that  there 
was  any  other  debt  due  to  Bland  but  this ; 
and,  therefore,  the  order  of  York  Court  nec- 
essarily related  to  it.  Great*  frauds  may 
happen  under  the  doctrine  contended  for 
upon  the  other  side,  as  antedated  assign- 
ments may  be  procured,  and  other  steps 
taken  to  defeat  the  attaching  creditor.  It 
would  have  been  a  contempt  to  York  Court 
for  Tazewell  to  have  paid  this  money  to  the 
assignee  before  the  decision  there;  es- 
pecially, if  it  had  turned  out,  that  the  as- 
signment was  antedated.  An  attachment, 
levied  before  notice,  will  bind  the  debt, 
and  the  plaintiff,  in  equity,  will  obtain 
priority.  Barrett  might  have  come  into 
York  Court,  and  interpleaded;  for,  he  is 
presumed  to  have  had  notice.  Interest  is 
in  lieu  of  damages,  and  here  the  penalty 
was  not  forfeited  until  a  demand  and  re- 
fusal after  the  order  was  taken  of,  M'Call 
V.  Turner,  [ante,  133,]  in  this  Court.     The 
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practice  of  suffering  the  plaintiff  to  pro- 
ceed, after  the  money  is  brought  into  Court, 
is  confined  to  actions  on  the  case,  where  the 
amoant  is  uncertain,  and  facts  are  to  be 
enqaired  into.  But  here,  the  point  in  con- 
troversy was  a  matter  of  law,  not  proper, 
for  the  jury  to  decide,  as  the  claim  for  in- 
terest depended  on  the  effect  of  the  proceed- 
ings in  York  Court,  which  being  a  point  of 
law,  it  was  proper  that  the  Court  should 
decide  it.  The  case  of  Watson  v.  Alexan- 
der, was  not  like  this ;  for  there,  the  jury 
were  to  assess  the  damages. 

ROANE,  Judge.  The  act  of  1748,  c.  5,  { 
6,  [c.  8,  5  Stat.  Larg.  511,]  which,  as  well 
as  that  of  1792,  c.  76,  {  21,  [c.  128,  {  83,  R. 
C.  p.  509,  ed.  1819,1  is  the  same  in  sub- 
stance  with  the  English  statute  of  the  4  & 
5  Ann.  ch.  16,  ought  to  have  a  liberal  con- 
struction; and  Courts  of  Law  and  Equity 
ought  to  exercise   their  own   authority   to 

extend  the  spirit  and  reason  of  it. 
220        *Bj  that  act  it  was  meant,  that  in 

case  of  penalties,  by  way  of  security, 
the  final  justice  of  the  case  should  be  at- 
tained in  Courts  of  I^aw.  That  is  to  say, 
that  Courts  of  Law  should,  with  respect  to 
the  object  of  that  act,  stand  in  the  place 
of  Courts  of  E^quity.  This  construction  is 
adopted  by  the  Court  of  King's  Bench, 
upoin  the  English  statute,  in  the  case  of 
Bonafons  ▼.  Rybot,  3  Burr.  1370;  and  I  ac- 
cord entirely  with  that  opinion,  in  respect 
to  the  interpretation  of  our  own  act  of  As- 
sembly. 

Previous  to  the  statute,  there  is  not  a 
shadow  of  doubt,  but  that  a  Court  of  Equity 
would  have  relieved  against  a  penalty,  by 
decreeing  that  less  than  the  principal  and 
nominal  interest  was  a  satisfaction  of  the 
penalty,  if,  from  principles  operating  upon 
such  Court,  the  whole  nominal  interest 
should  not  be  considered  as  demandable. 
In  such  a  case,  the  whole  of  the  nominal 
interest  could  not,  in  the  language  of  the 
act  of  Assembly,  be  considered  as  due ;  but 
only  such  parts  thereof,  as,  according  to 
the  principles  of  equity,  ought  to  be  paid. 
This  doctrine  of  applying  equity  to  a  Court 
of  Law,  by  virtue  of  the  act  of  Assembly, 
is  an  answer  to  Mr.  Washington's  argu- 
ment, that  the  principal  and  interest,  being 
commuted  for  the  penalty,  the  latter  is  to 
remain  in  full  force  until  the  principal  and 
whole  interest,  calculable  on  the  sum  men- 
tioned in  the  bond,  shall  be  paid.  But  a 
party  coming  into  Court  under  the  provi- 
sions of  this  act,  must,  by  the  case  which 
be  makes,  shew  the  Court  that  the  whole 
nominal  interest  is  not  justly  due,  or  the 
Court  is  not  authorised  to  make  him  any 
abatement.  In  the  present  case,  although 
admitting  the  assignment  to  have  been  bona 
fide,  of  which  the  contrary  does  not  appear, 
the  debt  due  by  the  bond  in  question  was 
not  a  debt  due  to  Mr.  Bland  at  the  time  of 
issuing  the  process  of  York  Court  against 
the  appellee;  and,  although  the  appellee 
had  notice  of  the  assignment  before  the 
bond  became  due,  yet  it  doth  not  appear 
from  the  case  stated  in  the  bill  of  excep- 
tioos,  either  that  he  had  reason  to  doubt  of 


the  validity  of  such  assignment,  or  that  he 
took  any  yearly  measures,  if  any  such 
221  were  in  his  opinion  necessary,  *to 
procure  the  judgment  of  a  Court,  in 
order  to  ascertain  who  was  his  true  cred- 
itor, or  to  exonerate  himself  from  the 
restraint  imposed  on  him  by  the  process 
of  York  Court.  Indeed,  it  was  justly  ar- 
gued, that  laches  on  his  part  in  this  respect 
is  prima  facie  inferable  from  the  lateness 
of  the  period  when  he  was  discharged,  as 
to  this  debt,  by  the  judgment  of  the  Court. 
Without,  therefore,  undertaking  to  say, 
whether  any  circumstances  which  may.  in 
fact,  exist  in  favor  of  the  present  appellee, 
shall  demand  of  the  Court  to  adjudge  that 
some  part  of  the  nominal  interest  is  not 
due,  I  consider  that  the  bill  of  exceptions 
has  not  stated  such  circumstances  as  would 
warrant  such  an  opinion,  but  that  it  is, 
as  to  those  circumstances,  a  mere  naked 
case. 

This  view  of  the  subject  precludes  the 
necessity  of  my  giving  any  opinion  with 
regard  to  the  rectitude  of  the  judgment  of 
the  District  Court;  as  it  respects  a  dismis- 
sion of  the  cause,  without  the  finding  of  a 
jury;  as  to  which,  whatever  my  present 
impressions  may  be,  I  have  formed  no  de- 
liberate opinion.  But,  if  a  dismission 
upon  the  merits  was  illegal,  supposing  the 
Court  to  have  had  jurisdiction  to  decide  in 
a  summary  way;  it  follows  a  fortiori,  that 
the  judgment  is  illegal,  when  the  Court  has 
so  decided  without  the  intervention  of  a 
jury,  if  the  objection  to  the  jurisdiction  is 
well  founded. 

It  would  give  me.  satisfaction,  and  pro- 
mote the  real  justice  of  the  case,  as  it 
respects  the  interest  in  question,  if  a  re- 
versal of  the  opinion  of  the  Court,  for  the 
reasons  above  assigned,  should  not  preclude 
the  appellee  from  bringing  forward  in  fu- 
ture, before  the  same  (>)urt,  circumstances, 
if  any  such  exist  in  his  favour,  to  justify 
the  abatement  of  the  interest :  And,  my  im- 
pression at  present  is,  that  it  will  not. 
Upon  the  whole,  for  the  reasons  already 
assigned,  I  think  the  judgment  of  the  Dis- 
trict Court  must  be  reversed. 

CARRINGTON,  Judge.     Concurred,  that 
the    judgment    should     be     reversed,    and 
the  cause   sent    back   for   further  proceed- 
ings. 

222  *PENDLETON,  President.  The 
counsel  for  the  plaintiff  objects,  that 
as  the  plaintiff  insists  more  money  is 
due  than  the  defendant  admits,  and  brings 
into  Court,  the  judgment  of  discharge 
ought  not  to  be  entered;  but,  an  issue, 
if  one  be  not  before  joined,  ought  to  be 
made  up  and  tried  by  a  jury  to  deter- 
mine what  is  really  due  at  the  time, 
agreeable  to  the  practice  in  pleas  of  tenders 
out  of  Court,  and  the  ancient  principle 
of  equity,  when,  before  the  statute,  that 
Court  was  resorted  to,  for  relief  against 
the  penalty. 

This  general  position,  (modestly  men- 
tioned indeed,  from  respect  to  a  former  de- 
cision of  this  Court,)  '^that  Courts  and 
juries^  under  this  and  a  former  part  of  the 
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stated,  to  enable  the  Court  to  decide  the 
question  of  interest,  between  the  parties, 
upon  just  principles;  and,  therefore,  that 
there  is  error  in  the  District  Court's  hav- 
ing proceeded  to  judgment  upon  such  state. 
Therefore,  it  is  considered  that  the  said 
judgment  be  reversed,  Ac,  and  that  the 
cause  be  remanded  to  the  said  District 
Court  for  further  proceedings  to  be  had 
therein,  from  the  payment  of  the  money 
into  Court,  and  the  motion  of  the  appellee 
to  be  discharged." 


224 


*Maupin  v.  Whiting. 

[Wednesday.  April  25th,  1798.] 


clause,  are  restrained  from  enquiring, 
whether  interest  in  the  whole  or  in  part,  be 
due  or  not;  that  the  judgment  for  the  pen- 
alty can  only  be  discharged  by  the  payment 
of  the  whole  interest ;  and,  therefore,  that 
the  discharge  of  the  Court  cannot  be  en- 
tered, but  upon  the  terms  of  the  defendants 
bringing  in  full  interest,"  he  will,  surely, 
on  further  consideration,  acknowledge  to 
be  incorrect ;  for,  suppose  the  whole  or  part 
of  the  interest  be  actually  paid,  must  the 
defendant,  in  either  case,  pay  it  over  again 
to  procure  his  discharge? 

The  word  due  in  the  act,  applies  to  in- 
terest as  well  as  principal,  and  authorises 
an  enquiry,  what  is  really  due  of  one,  as 
well  as  of  the  other.  But,  how  that  en- 
quiry is  to  be  made  in  such  a  case  as  the 
present,  is  a  question  of  considerable  diffi- 
culty, not  however  necessary  to  be  decided 
in  this  cause,  for  reasons  which  will  appear 
hereafter. 

Our  present  impressions  are,  that  the  act 
though  general  and  pretty  strong,  contem- 
plated the  payment  of  the  whole  claimed 
by  the  plaiiitifF:  and,  did  not  mean  to  give 
a  power  to  the  Court  in  that  hasty  manner 
upon  motion,  to  decide  a  contest  between 
the  parties  about  the  quantum  of  the  de- 
mand, but  that  if  not  already  in  issue,  it 
ought  to  be  put  so,  and  tried  by  a  jury,  as 
a  general  practice;  though,  we  do 
223  not  mean  to  be  bound  by  *this  opin- 
ion, when  a  proper  case  shall  bring 
it  before  us. 

In  the  present  case,  the  dispute  was  about 
a  certain  liquidated  sum  of  interest,  de- 
pending on  facts  connected  with  a  record 
of  the  County  Court  of  York,  and  its  legal 
effects.  So,  that  had  a  jury  been  impan- 
elled, it  would  have  been  the  duty  of  the 
Court,  by  direction  to  the  jury,  or  on  a 
special  verdict,  to  have  decided  what  were 
those  legal  effects.  And,  for  this  or  other 
reasons,  perhaps,  to  avoid  delay,  the  plain- 
tiff probably  chose  to  have  a  decision  of  the 
Court  at  once.  But  the  exception  does  not 
state  that  he  did  submit  it  to  the  Court ; 
neither  does  it  state  that  he  applied  for  an 
issue  to  be  made  up,  and  tried  by  a  jury, 
as  he  should  have  done,  to  support  the  pres- 
ent objection.  On  the  contrary,  the  excep- 
tion seems  to  be  to  the  judgment  on  the 
merits;  and,  passing  over  this,  we  come 
to  that  question. 

Cases  are  supposed,  which  never  hap- 
pened, but  might,  with  propriety,  be  put 
and  reasoned  upon  by  way  of  illustration. 
Facts,  too,  are  supposed,  on  both  sides, 
which  may  be  true,  though  not  stated; 
and,  if  so,  they  are  Important  on  the  ques- 
tion of  interest,  which  cannot  be  justly  de- 
cided on  the  statement  made  in  the  bill  of 
exceptions.  The  record  of  York  Court  may 
probably  supply  the  defects.  And,  there- 
tore,  the  Court  reverses  the  judgment,  and 
remands  the  cause  to  the  District  Court  for 
further  proceedings  to  be  had  therein,  from 
the  payment  into  Court,  and  the  motion 
for  discharge. 

The  entry  of  the  judgment  is  as   follows :    is  cited  and  approved  in  Meredith  v.  Johns.  1  H.  & 

*'The  Court  is   of  opinion,  that  the  facts  ]m.  507;    Mason  v.   Peter,   l   Mnnf.  445:  Turpin  t. 
in  the  bill  of  exceptions  are  too  imperfectly'  Thomas,  2  H.  &  M.  145. 
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Answers^Responslve  to  Bill— Effect *^The  answer  of 
the  defendant,  when  responsive  to  the  bill,  is  con- 
clusive, unless  disproved. 

Legal  Defence— Where  Shoald  Be  Made. t— If  the  de- 
fence be  purely  leral,  it  should  be  made  on  the 
trial  at  law. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery.  The  bill  stated, 
that  a  replevy  bond,  purporting  to  be  entered 
into  by  the  plaintiff,  as  security  for  John 
Whiting,  (and  which  had  been  assigned  to 
Maupin,)  was  not  the  act  of  the  plaintiff. 
That,  about  fifteen  months  after  its  date, 
Maupin  informed  the  plaintiff  that  he  had 
such  a  bond.  That  the  plaintiff,  with 
astonishment,  informed  Maupin  that  he 
had  never  executed  it,  or  heard  of  the  exe- 
cution before.  That,  about  two  months  af- 
terwards, he  met  with  the  Deputy  Sheriff, 
by  whom  the  execution  and  bond  were  re- 
turned, and  was  persuaded  by  him  not  to 
mention  the  transaction,  as  he  said  that  he 
would  not  have  such  an  affair  to  come  be- 
fore the  Court  for  an  hundred  pounds ;  that 
the  plaintiff  told  him,    he   would  not  make 

•Answers— RespOMlve  to  BUI— Bffect.— In  Robinson 
y.  Cathcart,  90  Fed.  Cas.  900,  it  is  said:  *'Wlien  the 
plaintiff  has  replied  to  the  answer,  and  the  cause  is 
at  issue,  I  presume  it  will  not  be  denied  that  the 
answer  is  evidence  for  the  defendant,  so  far  only  as 
it  is  responsive  to  some  allegation  in  the  bill.  If 
this  position  be  denied,  I  refer  to  Beckwith  ▼.  But- 
ler, t  Wash.  (Va.)  S95;  Hoomes  y.  Smock.  1  Wash. 
(Va.)  380;  Chapman  y.  Turner,  1  Call  280,  288;  Maupim 
V.  WhUino,  1  CaU  824,  226:  Pryory.  Adams,  Id.  882.  304: 
Bullock  y.  OoodalL  8  Call  44;  Auditor  y.  Johnson,  1 
Hen.  ft  M.  587,  549;  Daufferfleld  y.  Claiborne,  2  H.  & 
M.  17:  Paffe  y.  Winston,  2  Munf.  298:  Scott  y.  Gib'bon* 
5  Munf.  86:  Thompson  y.  Strode,  2  Hen.  ft  M.  19:  Iieeds 
y.  Marine  Ins.  Co.,  2  Wheat.  (16  U.  S.)  888:  Youns*  v. 
Grundy,  6  Cranch  (10  U.  S.)  51;  Hart  v.  Ten  Eyck,  S 
Johns.  Ch.  87;  Rinffffold  y.  Riuffffold,  1  Har.  ft  O.  28. 
I  do  not  remember  that  I  eyer  heard  this  point  con- 
troyerted,  and  I  am  sure  that  it  has  been  considered 
by  this  court  as  completely  settled  for  more  tlian 
twenty  years."  The  principal  case  is  also  cited  In 
foot-noU  to  Shurtz  y.  Johnson,  28  Gratt.  667.  See  also. 
foot-noU  to  Thornton  y.  Gordon.  2  Rob.  719:  Heffner 
y.  Miller,  2  Munf.  48;  Wilkins  y.  Woodfln,  5Munf.  18& 

tBquKy  Jarlsdlctlon— Defence  at  Law.— Where  the 
defence  is  purely  lesral  it  should  be  made  on  the 
trial  at  law.    For  this  proposition  the  principal  case 
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any  stir  in  it,  unless  an  execution  should 
come  against  him.  The  bill,  therefore, 
prayed  an  injunction  to  the  bond;  and  the 
Deputy  Sheriff  was  made  a  defendant  to 
the  suit.  The  answer  of  Maupin  stated, 
that,  not  fifteen  months  after  date,  he 
shewed  the  bond  to  the  plaintiff,  who  said 
it  was  not  his  hand-writing ;  but,  from  the 
manner  of  expressing  himself,  he  did  not 
suppose  the  plaintiff  would  contest  it,  or 
deny  that  the  subscription  was  with  his 
consent  and  approbation.  That  he  was  the 
more  induced  to  think  so,  as  the  plaintiff 
was  the  only  son  of  the  principal  obligor, 
who  was  wealthy  and  of .  a  fair  character. 
The  answer  of  the  Deputy  Sheriff  stated, 
that  the  commissioners  having  approved  of 
the  plaintiff  as  security  for  his  father,  and 
the  defendant  reposing  confidence  in  the 
father,  entrusted  him  with  the  bond  to  get 
the  signature  of  the  plaintiff,  who  was  ab- 
sent. That  the  father  afterwards  returned 
the  bond  to  the  defendant,  with  the  plain- 
tiff's name  subscribed.  That,  the 
225  plaintiff  afterwards  ^denying  the  sig- 
nature, the  defendant  said  he  would 
sue  the  father  in  order  to  secure  himself. 
Whereupon,  the  plaintiff  said  it  might  hurt 
his  father's  feelings,  and  that  he  supposed 
he  must  be  his  security.  On  which,  he 
acknowledged  the  signature  to  be  his  hand 
and  seal.  The  cause  was  heard  on  the  bill 
and  answers  in  the  Court  of  Chancery; 
where  the  injunction  was  made  perpetual. 
From  which  decree  Maupin  appealed  to  this 
Court. 
Wickham,  for  the  appellant. 

The   plaintiff,  indeed,    states  that  he  did 
not  subscribe  the  bond ;  but,  Maupin  says, 
he  did  not   appear  to  dispute  his  liability ; 
and,  the  Deputy  Sheriff  says  he  acknowl- 
edged it,  which  is  responsive  to  the  allega- 
tions of  the   bill.     The    Deputy   Sheriff's 
testimony  is  admissible,  because  he  has  no 
interest  in  questions  of  this  kind.     It  is  his 
duty  to  take  the  bonds,  and  in   practice,  he 
is  generally   the   only    witness    to    them. 
But,    the  conduct  of  the  plaintiff  charges 
him,  because  he  did  not  give  fair  warning. 
He  should  have  denied  it  at  once;  but,    he 
did  not,  and  from  his  own  shewing,  he   in- 
tended to  conceal  it.     This  might  have  been 
no  objection  at  law,  but    it  certainly   is  in 
equity ;  for,  it  was  a  fraud  upon  the  defend- 
ant.   The   plaintiff  had  no  pretext   for  ap- 
plying to  a  Court    of   ESquity.     He   should 
have  pleaded  non  est  factum,  and  submitted 
the  legal  question  to  the  Court  of  Law.     It 
is  analogous  to  a   case  in    this    Court,    in 
which    a    supersedeas   from    the    District 
Court,  to  an  execution   in   a  County  Court, 
was  quashed ;    because,    the   County    Court 
might  have  given  redress. 

PER  CUR.  The  cause  having  been  heard 
in  the  High  Court  of  Chancery,  on  the  bill 
and  answers,  and  those  answers,  which  are 
responsive  to  the  bill,  stating,  that 
although  the  appellee  might  not  have  origi- 
nally put  his  name  to  the  bond,  yet  he  after- 
wards acknowledged  the  signature  to  be  his 
hand  and  seal,  by  which  he  was  bound  at 
law ;  or,  if  he  was  not  so  bound  at  law,    it 


was  a  legal  defence  of  which  he  should  have 
availed  himself  upon  the  motion  for  judg- 
ment on  the  bond,  and  not  have  re- 
226  sorted  *for  relief,  on  that  ground, 
to  a  Court  of  Equity,  where  the  case 
is  to  be  decided  upon  its  real  justice,  and 
not  on  the  omission  of  strict  legal  cere- 
monies, the  appellee,  in  that  view  of  the 
case,  had  no  pretense  of  equity ;  especially 
against  Maupin,  the  innocent  purchaser  of 
the  bond,  without  notice  of  the  alleged  de- 
fect. Consequently,  the  decree  of  the  High 
Court  of  Chancery  is  erron^eous,  in  afford- 
ing the  relief  sought  by  the  appellee.  It 
must,  therefore,  be  reversed,  and  the  bill 
dismissed  with  costs. 


Minnisv.  Pollard. 

[Saturday,  May  6tb,  1798.] 

AsslSBinent— Liability  of  Assignor— Due  Diligence.*— 

A.  assigns  to  B.  a  debt  due  from  C.  and  promises 
to  pay  tbe  amount  to  B.  if  he  does  not  recover  it 
of  C.  "after  pursainsr  the  leral  method  for  obtain- 
ing'the  same." 

Suae— Seme— Same— Whet  Conjtitates.^If  B.  brinffs 
suit  in  the  name  of  A.,  obtains  judgment,  and 
issues  a  ft.  fa.,  which  is  returned  no  effects,  it  Is  a 
sufficient  performance,  and  he  is  entitled  to  an 
action  against  A.  for  the  money. 

Acknowledgment  of  Debt  In  Letter— Assignment— How 
Suit  Brongbt.— If  A.  in  a  letter  to  B.  acknowledges 
that  he  owes  money  to  C.  and  C.  assigns  this  paper 
to  D.,  probably  no  action  can  be  maintained  on  it 
by  D.  in  his  own  name,  against  A.,  but  he  must 
bring  suit  in  the  name  of  C. 

In  an  action  upon  the  case,  brought  by 
I'oUard  against  Minnis,  the  declaration 
contained  three  counts.  1st.  For  money 
laid  out  and  expended.  2d.  For  money 
lent.  3d.  A  special  count,  which  stated 
that  a  certain  Thomas  Carter  was  indebted 
to  the  defendant  in  1481.  military  certifi- 
cates, by  virtue  of  an  instrument  of  writ- 
ing, in  the  words  following,  viz 
John  Carter, — Dear  brother,  you*ll 
by  Major  Minnis  a  power  of  attorney  to 
recover  my  five  years  full  pay ;  as  I  stand 
indebted  to  him  1481.  military  certificates, 
with  interest  from  the  year  1784,  I  request 
you  will  discharge  it  out  of  those  certifi- 
cates obtained  by  you.  On  my  return 
home,  will  furnish  you  with  an  account 
against  the  Major,  which  you  must  deduct. 
— I  am,  Dr.  brother,  your*s  Ac. 

Tho's  Carter. 

Jan.  8,  1791." 

''Received  the  above-mentioned  power  of 
attorney,  and  should  I  receive  the  certifi- 
cates from  the  Auditor's  office,  the  above 
order  shall  be  complied  with. 

J.  Carter,  Jun. 
Feb.  3,  1791." 

227         ***Richmond,  June  20,    1791.     I    do 

hereby  assign   the  within  contents  to 

Robert    Pollard,  for  value  received,  and  do 

by    these   presents  bind  myself,  my  heirs, 

*The  principal  case  is  cited  in  Dunlop  v.  Harris,  & 
Call  66  ;  Wood  v.  Luttrel,  1  Call  240. 

See  generally,  monographic  noU  on  "Assign- 
ments" appended  to  Ragsdale  v.  Hagy,  9  Gratt.  409. 
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&c.  to  pay  to  the  said  Pollard,  or  to  his  as- 
signs the  certificates  within  mentioned, 
with  legal  interest  thereon,  from  the  first 
day  of  January,  1784,  if  he  does  not  re- 
cover the  same  from  doctor  Thomas  Carter, 
after  pursuing  the  legal  method  for  obtain- 
ing the  same.  Witness  my  hand  the  date 
above.  C.  Minnis." 

The  declaration  then  states,  that  the 
plaintiff  has  not  been  able  to  obtain  the 
certificates  from  Carter,  although  he  has 
used  due  diligence,  and  pursued  the  legal 
method  to  obtain  the  same.  In  considera- 
tion whereof,  the  defendant  became  in- 
debted to  the  plaintiff  in  2001. ;  and  being 
so  indebted,  promised  to  pay,  &c.  After 
which,  follows  a  general  assignment  of 
breaches  of  the  promises  laid  in  the  dec- 
laration. Plea,  non  assumpsit,  and  issue. 
Upon  the  trial  of  the  cause,  the  defendant 
filed  a  bill  of  exceptions  to  the  Court's 
opinion ;  which  stated,  that  the  plaintiff 
offered  in  evidence  to  the  jury,  a  record  of 
a  suit  in  Brunswick  County  Court,  wherein 
Minnis  was  plaintiff,  and  Thomas  Carter 
defendant,  commenced  upon  the  9th  day  of 
April,  1792 ;  and,  the  declaration  in  which, 
contained  three  counts.  Ist.  For  military 
certificates  sold  and  delivered.  2d.  A  quan- 
tum valebat  for  military  certificates  sold 
and  delivered.  3d.  For  money  had  and 
received.  The  plea  was  non  assumpsit,  and 
there  was  a  verdict  slu^  judgment  for  the 
plaintiff  for  1731.  38.  and  costs.  CJpon 
which,  a  writ  of  fieri  facias  was  issued  and 
was  returned  'no  effects.'  There  is,  in  the 
said  record,  a  copy  of  the  before-mentioned 
writing  from  T.  Carter  to  John  Carter, 
and  of  the  endorsements  mentioned  in  the 
declaration :  To  which  is  annexed,  a  cer- 
tificate of  the  Clerk  of  the  Court,  that  the 
same  were  read  on  the  trial.  To  the  intro- 
duction of  which  evidence  the  defendant  ob- 
jected ;  but  the  objection  was  overruled  by 
the  Court.  The  defendant  likewise  de- 
murred to  the  same  evidence ;  with  the 
228  addition,  that  there  was  *verbal 
testimony  to  prove  that  Thomas  Carter 
was  generally  reputed  insolvent  from  Jan- 
uary, 1791.  The  jury  found  a  verdict  for 
the  plaintiff  for  1881.  3s.  6d.  damages,  if 
the  evidence  is  sufficient  to  support  the 
plaintiff's  action;  if  otherwise,  for  the 
defendant.  The  County  Court  gave  judg- 
ment for  the  plaintiff;  the  District  Court 
affirmed  that  judgment ;  and,  from  the  judg- 
ment of  affirmance,  Minnis  appealed  to 
this  Court. 

Washington,  for  the  appellant. 

The  evidence  was  inadmissible^  as  it  did 
not  support  the  allegations  of  the  declara- 
tion ;  which  aver,  that  suit  was  brought 
by  Pollard:  .  whereas,  the  evidence  pro- 
duced, was  the  record  of  a  suit  between 
Minnis  and  Carter,  and  not  between  Pol- 
lard and  Carter.  So,  that  there  was  a  plain 
variance  between  the  declaration,  and  the 
evidence  offered  to  support  it,  which  is 
sufficient  to  reverse  the  judgment. 

But,  upon  the  demurrer,  the  judgment  is 
certainly  erroneous.  It  was  a  special  con- 
tract, the  condition  of  which  was,  that  Pol- 


lard should  pursue  the  legal  method  for 
recovering  the  demand  against  Carter;  and, 
the  declaration  avers  performance.  The 
plaintiff,  therefore,  should  have  proved  it. 
But,  he  has  not ;  for,  he  has  not  shewn  that 
he  brought  any  suit :  Which  was  a  condition 
precedent,  and  without  performing  it,  he 
could  not  maintain  the  action.  In  Mackie 
V. .  Davis,  2  Wash.  219,  in  this  Court,  it 
was  held,  that  the  assignee  must  sue  the 
obligor,  before  be  can  resort  to  the  as- 
signor; upon  the  implied  condition,  that  he 
undertook  to  do  so.  But,  this  case  is 
stronger;  for,  here  nothing  was  left  to 
implication;  but,  the  assignee  expressly 
undertook  to  do  it,  and,  therefore,  was 
bound  to  perform  his  promise.  Sensible  of 
-this,  he  has  averred  it ;  but,  his  evidence 
does  not  support  the  averment.  For,  the 
record  produced  was  a  suit  between  other 
parties.  It  may  perhaps  be  said,  that  Pol- 
lard could  not  have  brought  a  suit.  But, 
whether  he  could  or  not,  will  make  no  dif- 
ference. Because,  he  undertook  to 
229  do  so ;  and,  he  *was  under  a  necessity 
of  fulfilling  that  undertaking,  before 
he^  could  sue  the  assignor.  None  of  the 
evidence  applies  to  the  money  counts;  and, 
therefore,  upon  those  the  judgment  cannot 
be  sustained. 

Call,  contra. 

The  bill  of  exceptions  does  not  state,  that 
it  was  all  the  evidence  in  the  cause,  and 
there  might  have  been  evidence  under  the 
special  counts,  to  shew  that  the  suit,  thoug'h 
brought  in  the  name  of  Minnis,  was  really 
for  the  benefit  of  Pollard,  andthat  it  was 
commenced  by  his  direction.  Which  was  a 
thing  that  lay  in  averment,  and  might  have 
been    proved  by  matter  de  hors  the  record. 

Pollard  could  not  have  brought  suit  in  his 
own  name;  for,  the  paper  being  only  a 
private  letter  between  Doctor  Carter  and 
his  brother,  was  not  a  note  in  writing  or 
obligation  to  pay  to  Minnis,  although  per- 
haps he  might  have  used  it  collaterally,  in 
support  of  his  original  demand.  Neither 
was  it  negotiable  on  the  ground  of  its  be- 
ing an  order  to  pay ;  for,  it  has  not  any 
marks  of  privity  and  confidence  between 
Minnis  and  Carter;  and,  at  all  events,  it 
is  payable  out  of  a  particular  fund,  and 
that  fund  contingent  and  uncertain.  The 
inference,  therefore,  is,  that  idinnis  by 
assigning  it,  has  agreed  to  lend  his  name 
to  Pollard  to  bring  suit  against  Carter ;  and, 
consequently,  bringing  suit  in  the  name  of 
Minnis,  was  not  only  allowable,  but  all 
that  Pollard  could  do.  Again,  the  object 
of  a  suit  was  only  to  ascertain  whether  the 
money  could  be  made  out  of  Carter  or  not ; 
and,  that  object  was  as  well  attained  by  a 
suit  in  the  name  of  Minnis,  as  of  Pollard. 
Besides,  the  demurrer  admits  the  insolvency 
of  Carter,  at  the  time  of  the  assignment ; 
and,  therefore,  it  was  wholly  unimportant 
whether  suit  was  brought  or  not,  as  the 
situation  of  Minnis  could  not  be  altered. 

But,  this  argument,  that  Pollard  brought 
no  suit,  proves  too  much :  because,  it  bring-s 
the  appellant  to  this  dilemma,  that  he 
brought  the  suit   himself,  and,  therefore. 


94 


I  CALL 


Wood  v,  Lttttrbi,  bt  ax,.  Ex'rs  op  Cakb. 


230-^232 


has   dispensed    with   the  obligatioa, 

230  *on    the  part   of    Pollard,    to    do    it. 
And,    having   dispensed  with    it,    he 

can  never  be  received  to  say  that  it  was 
not  done.  But,  there  is  a  circumstance 
which  clearlj  proves,  that  the  suit  was 
brought  for  the  benefit  of  Pollard.  For, 
the  record  of  Brunswick  Court  shews,  that 
the  paper  and  endorsements  were  filed  and 
used,  as  exhibits  in  the  trial  of  that  cause ; 
and,  the  defendant  by  demurring,  has  ad- 
mitted that  they  were  the  foundation  of 
that  action.  For,  the  demurrer  admits 
every  thing  which  the  jury  might  have 
inferred  from  the  circumstances.  Buller's 
N.  P.  313.  It,  therefore,  admits  the  prom- 
ise to  pay:  that  Pollard  had  used  the 
necessary  process ;  and,  that  Carter  was  in- 
solvent. But,  the  assignment  for  value 
received,  was  proper  evidence  on  the  money 
counts;  and,  if  Carter  was  insolvent, 
then  on  application  to  him  for  the  money, 
and  not  receiving  payment,  Pollard  had  a 
right  to  consider  the  assignment  as  useless, 
and  to  resort  to  Minnis  for  his  original 
demand.  [Stedman  v.  Goock^]  Bsp.  Sep. 
5-6. 

Washington,  in  reply. 

The  doctrine  of  demurrers,  is  carried 
too  far  by  the  appellee's  counsel.  The  de- 
murrer only  admits  such  things  as  the  jury 
miglit  have  inferred  from  the  evidence  pro- 
duced. Stephens  v.  White,  2  Wash.  [203,] 
in  this  Court.  For,  if  all  the  evidence  is 
stated,  and  yet  that  evidence  does  not  prove 
the  charge,  the  presumption  is,  that  the 
party  cannot  prove  it.  Or,  else  you  must 
buppose  that  the  jury  can  presume  legal 
evidence,  which  would  be  preposterous.  It 
does  not  necessarily  follow,  from  the  rec- 
ord of  Brunswick  Court,  that  the  suit 
there,  was  for  the  benefit  of  Pollard.  At 
least,  he  should  have  shewn  upon  the  trial, 
that  he  had  it  instituted,  and  paid  the  costs* 
But,  having  shewn  none  of  these  things^ 
and  the  record  being  only  between  Minnis 
and  Carter,  the  plaintiif  has  not  proved 
performance  of  the  condition  ;  and,  there- 
fore, can't  recover.  It  was  said,  the  whole 
evidence  is  not  stated ;  but,  if  that  be  true, 
the  plaintiff  should  have  refused  to  join  in 
the  demurrer.  There  was  no  proof  of 
a  loan  or  of  money   laid    out ;    and, 

231  *therefore,  the  plaintiff  could  not  re- 
cover on  the  money  counts. 

PENDLETON,  President,  delivered  the 
resolution  of  the  Court  as  follows: 

On  the  20th  of  June,  1791,  Minnis,  for 
value  received,  assigns  to  Pollard,  an  order 
of  Thomas  Carter  upon  John  Carter,  for 
some  military  certificates,  and  binds  him- 
self to  pay  the  certificates,  with  interest 
from  the  1st  January,  1791,  if  Pollard  does 
not  recover  them  from  Thomas  Carter,  af- 
ter pursuing  the  legal  method  for  obtaining 
the  same. 

In  April,  1792,  a  suit  is  brought  in  the 
name  of  Minnis  against  Carter,  founded 
on  these  papers,  and  claiming  the  value 
of  the  certificates.  Judgment  is  obtained, 
and  execution  issued  in  April,  1793,  which 
is  returned,    no   effects.      And,    in   Octo- 


ber, 1793,  Pollard  brings  this  suit  upon 
the  assignment,  and  adds  two  general 
counts.  Upon  the  trial,  he  gives  the 
former  record  in  evidence,  to  shew  he  had 
pursued  the  legal  method  for  obtaining  the 
money  from  Carter,  with  the  auxiliary 
parol  proof  that  Carter  was  deemed  insol- 
vent from  January,  1791,  the  commence- 
ment of  the  transaction. 

It  is  objected,  that  the  suit  against  Carter 
does  not  appear  to  have  been  for  the  same 
thing.  But  this  objection  is  made  in  the 
very  teeth  of  the  record,  which  shews  it  to 
be  the  same. 

Another  objection  was,  that  the  suit  be- 
ing in  the  name  of  Minnis,  it  does  not 
appear  to  have  been  pursued  by  Pollard,  as 
his  engagement  required.  But  the  answer 
is,  that  it  was  probably  the  only  legal 
method  which  could  have  been  pursued  by 
Pollard :  And,  by  whomsoever  the  suit  was 
prosecuted,  the  essential  purpose  was  ob- 
tained by  it,  namely,  that  of  discovering 
whether  the  money  could  have  been  recov- 
ered of  Carter. 

The  judgment  is  therefore  affirmed. 


232      *Wood  V.  Luttret  et  «l.  ExVs  of  Carr. 

[Thursday,  May  lOth,  1708.1 

▲jsniapslt—EodorMe  of  Bill.*— Quasre.  If  indebita- 
tus a8sam|>8it  lies  by  the  endorsee  avalnst  tlie 
endorser  of  a  bill  of  exchange. 

BvidcDce— Salficieiicy— CsM  Sul»Bilttad.~If  the  Jury 
snbmlt  it  to  the  Court,  whether  evidence  annexed 
to  their  verdict  supports  either  count  In  the  dec- 
laration, and  it  appears  that  the  plaintiff  has  not 
a  riffht  to  the  money  claimed,  Jnd«rment  shall  be 
fflven  affainst  him  on  the  merits,  whether  the  evi- 
dence was  admissible  under  that  form  of  declar- 
ing* or  not 

BUI  of  Bxchsnge— Notice  of  Protest.— If  the  endorsee 
of  a  bill  of  exchange  neglects  to  give  timely 
notice  of  the  protest  to  the  endorser,  the  latter  is 
discharged. 

In  an  action  upon  the  case,  brought  by 
Wood  against  the  executors  of  Carr,  the 
declaration  contained  two  counts:  1st.  In- 
debitatus assumpsit  for  501.  sterling,  of  the 
value  of  501.  current  money,  for  so  much 
money  paid  by  the  plaintiff  to  the  defend- 
ant's testator,  at  his  special  instance  and 
request;  2d.  For  money  had  and  received 
to  the  plaintiff's  use.  Plea,  non  assump- 
sit, and  issue.  Verdict  for  1031.  12s.  3d., 
'*  subject  to  the  opinion  of  the  Court, 
whether  the  bill  of  exchange  and  protest, 
and  the  letters  of  Carr  to  Wood,  hereto  an- 
nexed, be  legal  evidence,  admissible  to  the 
jury,  in  support  of  either  count  in  the  dec- 
laration." The  bill  and  letters  are  as  fol- 
lows: The  bill  is  drawn  by  L/eitch,  in 
favor  of  Carr,  upon  a  house  in  Scotland, 
on  the  13th  pi  September,  1774,  for  501. 
sterling.  Carr  endorsed  the  bill  to  Wood, 
who  endorsed  it  in  blank ;  and  it  was  pro- 
tested at  the  instance  of  Keppen,  (who,  in 
the    protest,  is  called  assignee  of  the  bill, ) 

'Assumpsit— Endorsee  of  Bill.— See  the  principal 
case  cited  in  Bank  of  U.  S.  v.  Jackson,  0  Leigh  287; 
Blllgerry  v.  Branch.  19  Qratt.  896. 
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upon  the  26th  day  of  January,  1775.  On 
the  12th  of  September,  1784,  Carr's  letter 
to  Wood  acknowledges  the  receipt  of  his 
letter  of  the  19th  of  June  last,  and  his  sur- 
prise to  hear  that  the  bill  was  protested,  for 
which  he  thought  payment  had  been  re- 
ceived long  before ;  says,  that  when  he 
gaye  Wood  the  bill,  L/eitch  was  in  good 
circumstances,  and  continued  so  till  his 
death ;  refuses  to  pay,  saying  that  if  he 
had  had  timely  notice  he  could  have  got 
the  money  from  L/eitch,  as  he  had  other 
bills  of  his,  drawn  some  months  after  the 
plaintiff's,  which  were  returned  protested, 
and  paid  off  by  Leitch:  That  the  same 
would  have  happened  with  regard  to  this 
bill,  if  it  had  been  returned  in  time:  That, 
if  he  can  find  any  of  Leitch's  estate,  he 
will  endeavor  to  have  it  secured  for  him : 
But,    that     he     does    not     think     himself 

liable  in  law,  equity  or  justice,  for 
233      ^payment    of    the    bill.     Two    other 

letters  in  1784,  and  1785,  are  much  to 
the  same  effect.  The  District  Court  were 
of  opinion,  that  the  evidence  did  not  sup- 
port either  count  in  the  declaration,  and 
gave  judgment  for  the  defendant.  From 
which  judgment  the  plaintiff  appealed  to 
this  Court. 

Wickham,  for  the  appellant. 

The  question  is,  whether  the  bill,  not 
being  declared  upon,  could  be  given  id 
evidence  upon  either  of  the  counts?  And 
I  think  it  may;  for,  the  endorsement  is 
presumptive  evidence  of  money  lent  by  the 
payee  to  the  drawer.  [Tatlock  v.  Harris,] 
3  T.  R.  174;  [Grant  v.  Vaughan,]  3  Burr. 
1516,  1^25.  And,  indebitatus  assumpsit 
will  lie  against  those  between  whom  there 
is    a  privity ;  for  instance,   as  between  the 

gayee    and   drawer,    or    the   endorsee    and 
is  own  immediate  endorser.     Kyd  on  Bills, 
114. 

Washington,  for  the  appellee. 

The  question  is,  if  the  plaintiff  ought  to 
have  recovered  on  the  evidence?  And  I  think 
he  ought  not.  Notice  Is  absolutely  neces- 
sary to  enable  the  holder  to  recover,  for  he 
is  chargeable  only  in  a  secondary  degree ; 
and,  to  render  him  liable,  it  should  appear 
that  the  holder  looked  to  him  for  the  money, 
Kyd,  79 ;  unless  the  plaintiff  can  prove  that 
the  drawer  had  no  effects  in  the  hands  of 
the  drawee,  Kyd,  79,  82.  But  as  to  the  en- 
dorser, notice  ought  always  to  be  given, 
because  he  is  authorised  to  endorse,  and  is 
sure  to  sustain  a  loss  if  his  own  endorser 
or  drawer  should  fail.  Kyd,  83 ;  [Goodall 
V.  Dolley,]  1  T.  R.  714.  And  even  as  to 
the  drawer,  thought  he  has  no  effects,  still, 
if  for  want  of  notice,  he  has  sustained  any 
injury,  it  is  doubtful  if  the  plaintiff  can 
recover.  Kyd,  83;  [Rogers  v.  Stevens,]  2 
T.  R.  714.  Which  argument  is  a  fortiori, 
with  respect  to  the  endorser,  for  the  reason 
already  given. 

Perhaps  it  may  be  contended,  that,  sup- 
posing those  observations  correct,  still,  if 
it  is  conceded  that  indebitatus  assumpsit 
will  lie  upon  a  bill  against  the  endorser, 
and  the  only  question  be,  whether  the  bill 
and  letters  are  legal  evidence   to   support 


either   of    the  counts   in  the    declaration, 

that  the  law  will   be   for  the  plaintiff  upon 

the  point  submitted  by  the  jury. 

234  *That     argument,     however,     can 
never   be  allowed,    if  the  testimony, 

referred  to  by  the  jury,  evidently  prove* 
that  the  plaintiff  had  no  cause  of  action ; 
and  ex  aequo  et  bono  ought  not  to  recover. 
But,  there  is  another  answer ;  for  the  bill  ia 
endorsed  in  blank  by  Wood,  and  Keppen 
has  it  protested,  which  is  tantamount  to  a 
full  endorsement,  as  it  shews  his  election 
to  take  it  as  endorsee.  Consequently^ 
Wood,  in  order  to  maintain  the  present  ac- 
tion, should  have  had  it  endorsed  back  to 
him  by  Keppen.  But,  as  the  case  stands, 
he  has  no  interest  in  the  bill,  for  it  is  pay- 
able to  order  and  not  to  bearer;  and  it 
might  have  been  found  by  Wood.  So,  that 
the  argument  founded  on  the  endorsements^ 
as  constituting  proper  evidence  on  money 
counts,  fails.  But,  taking  Wood  as  en- 
dorsee, he  will  not  be  entitled  to  recover  on 
money  counts ;  for,  there  is  no  case  which 
says  that  an  indebitatus  assumpsit  can  be 
brought  against  the  endorser,  and  the  bill 
be  given  in  evidence.  The  reasons  of  the 
case,  as  against  the  drawer,  do  not  apply 
against  the  endorser,  because  the  drawer  is 
liable  on  account  of  the  consideration 
paid;  for,  he  is  not  responsible  to  his  own 
payee,  unless  the  bill  be  drawn  for  value 
received.  But,  it  often  happens,  that  a 
bill  is  endorsed  merely  to  give  it  credit ; 
and,  therefore,  the  custom,  by  which  alone 
the  endorser  is  liable,  without  proof  of 
value  paid,  should  be  specially  set  forth ; 
and  the  plaintiff  cannot  recover  on  a  gen- 
eral indebitatus  assumpsit.  For,  the  gist 
of  that  action,  la,  the  consideration  which 
passed. 

Wickham,  in  reply. 

The  jury  have  reserved  a  single  point; 
and  the  only  question  is,  whether  the  evi- 
dence was  admissible.  For,  whether  the 
notice  was  necessary  or  not,  is  no  question 
in  the  cause;  the  jury  not  having  found 
facts,  but  merely  submitted  a  question  of 
law  to  the  Court.  Wherever  there  is  priv- 
ity, a  general  indebitatus  assumpsit  will 
lie.  4  Vin.  259;  and  the  endorsement  upon 
the  bill  of  exchange,  in  the  present  case, 
may  be  given  in  evidence,  to  shew  it  was 
for  value  received.  Indebitatus  assumpsit 
will  lie  against  the  drawer,  he  haying 

235  received   the    *money.     12  Bac.  Abr. 
[259,  Gwil.  ed. ;]  and  the  endorser    is 

a  new  drawer.  The  reason  why  the  ac- 
ceptor is  not  liable  to  indebitatus  assumpsit, 
is,  because  it  is  a  collateral  undertaking ; 
but,  in  the  case   of    the    drawer,    there    is 

Firivity  sufficient  to  maintain  the  action. 
Frederick  v.  Cotton,]  2  Show.  9;  Kyd,  114; 
Mackie  v.  Davis,  2  Wash.  219;  in  this 
Court ;  and  the  letters  prove  that  value  was 
received.  In  Scott  &  Donaldson  v.  Alex- 
ander, 1  Wash.  331,  in  this  Court,  it  was 
held,  that  the  endorsement  has  reference 
to  the  bill ;  and  the  Court  said,  that  the  en- 
dorser was  as  if  he  had  been  the  original 
drawer.  So,  that  the  endorsement  follows 
the  nature  of    the   original   bill,    and    the 
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want  of  the  words  value  received  in  the  en- 
dorsement, was  an  omission  of  form  only, 
and  does  not  affect  the  case. 

ROANEf  Judge.  This  is  an  action  of  as- 
sumpsit, and  the  declaration  contains  two 
counts ;  one  for  money  paid  by  the  plaintiff 
to  the  defendant's  testator,  at  his  special 
instance  and  request;  and,  the  other  for 
money  had  and  received  by  the  testator,  to 
the  use  of  the  plaintiff.  The  plea  is  non 
assumpsit,  on  which  the  plaintiff  took  is- 
sue, and  the  jury  have  found  a  verdict  for 
the  plaintiff  for  1031.  12s.  3d.  currency, 
subject  to  the  opinion  of  the'  Court,  upon 
this  question,  ^'whether  the  bill  of  ex- 
change and  protest,  and  the  letters  of  W. 
Carr  hereto  annexed,  be  legal  evidence  ad- 
missible to  the  jury,  to  support  either  count 
in  the  declaration?"  The  bill  referred  to 
in  the  verdict,  was  drawn  by  Andrew 
Leitch  for  501.  sterling,  on  the  13th  of  Sep- 
tember, 1774,  payable  to  W.  Carr,  for  value 
in  currency  here  received,  at  sixty  days 
sight,  on  Cunningham  Cobbet,  merchant 
in  Glasgow.  This  bill  was  endorsed  by 
Carr  to  the  plaintiff,  on  account  of  a  debt 
then  due  by  the  former  to  the  latter,  as 
appears  by  the  letters.  Which  debt,  had 
been  previously  secured  by  his  note,  as  the 
same  letters  shew.  On  the  26th  of  Janu- 
ary, 1775,  this  bill  was  protested  for  non- 
payment, as  having  no  advice  from  the 
236  drawer.  The  letters  referred  to,  *are 
dated  on  the  12th  and  29th  of  Sep- 
tember, 1784;  and,  after  proving,  the  con- 
sideration of  the  endorsement  as  above, 
they  state  that  a  letter  of  the  plaintiff, 
dated  on  the  12th  of  June,  then  last  past, 
S^ve  him  the  first  information  of  the  non- 
payment of  the  bill,  and  that  Carr  consid- 
ered himself  not  responsible  for  the  debt, 
on  account  of  the  delay  and  negligence, 
which  had  taken  place  in  that  respect. 

Upon  this  testimony,  which  was  produced 
by  the  plaintiff,  it  is  submitted  by  the  jury, 
whether  it  be  legal  and  admissible  evidence 
to  support  either  count    in  the  declaration. 

I  lay  great  stress  upon  the  word  support 
in  the  verdict;  and,  therefore,  if  the  Court 
should  be  of  opinion  that  the  evidence  is 
legal  and  admissible,  as  far  as  it  goes,  but 
that  some  further  testimony  is  wanting  to 
warrant  a  recovery  upon  either  count  in  the 
declaration,  judgment  cannot  be  given  for 
the  plaintiff  upon  this  verdict. 

The  particular  point  now  submitted  by 
the  jury,  and  which  was  much  discussed 
at  the  bar,  is,  whether  this  testimony  will 
warrant  a  recovery  upon  the  general  counts 
of  indebitatus  assumpsit  in  the  declaration. 
But,  if  there  be  such  a  defect  in  the  case 
submitted,  as  that  a  recovery  thereon,  will 
not  be  warranted  under  any  count  whatso- 
ever, a  decision,  upon  the  point  relative  to 
the  form  of  declaring,  becomes  unneces- 
sary. 

The  evidence  referred  to,  shews,  that 
there  was  a  lapse  of  more  than  nine  years 
between  the  protest,  and  notice  to  the  en- 
dorser. If  this  had  been  the  usual  and 
special  action  upon  the  bill  of  exchange, 
notice  of  non-payment  within  a  reasonable 
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time,  must  have  been  shewn,  or  the  plain- 
tiff could  not  have  recovered;  and,  surely, 
the  case  is  not  different,  when  another  mode 
of  declaring  is  resorted  to. 
It  is  inseparably  incident  to  the  nature  of 
a  bill  of  exchange,  that  if  the  endorsee 

237  delays  for  an  'unreasonable   time    to 
notify   the  endorser  of  the  non-pay-' 

ment,  he  thereby  discharges  him  of  his  re- 
sponsibility. But,  the  ground  of  the  action 
here,  is,  that  the  plaintiff  advanced  money 
to  the  testator  of  the  defendant,  which,  from 
posterior  circumstances,  became  ex  aequo  et 
bono,  money  received  to  his  use;  and,  to 
prove  this,  he  produces  in  evidence,  amongst 
other  hings,  the  bill  endorsed  by  the  tes- 
t*ktor.  But,  surely,  when  the  plaintiff  took 
the  bill,  on  account  of  a  pre-existing  debt, 
he  undertook  to  perform  all  that  was  nec- 
essary to  be  performed  by  an  endorsee,  and 
is  liable  for  all  the  consequences  of  his 
laches.  These  consequences,  necessarily 
grow  out  of  the  very  nature  of  the  transac- 
tion, and  cannot  be  eluded  by  merely  vary- 
ing the  form  of  declaring.  At  any  rate, 
the  complexion  of  this  case  is  such,  as  to 
preclude  a  recovery,  under  the  equitable 
form  of  action  now  in  question ;  which  is 
brought  to  recover  money,  that  the  plaintiff 
undertook  to  receive  from  another ;  and,  in 
case  of  non-payment,  to  notify  the  default 
to  the  endorser  within  a  reasonable  period. 
But,  instead  of  this,  he  has  lain  by  for  a 
very  unusual  time;  and,  would  now  throw 
upon  the  defendants,  the  loss  of  a  debt, 
which,  on  timely  notice,  they  might  most 
probably  have  recovered  of  the  drawer  of 
the  bill. 

I  am,  therefore,  of  opinion,  that,  under 
the  circumstances  of  this  case,  the  defend- 
ant cannot  be  charged  under  any  form  of 
action,  but  that  he  is  absolved  by  the  con- 
duct of  the  plaintiff.  Which  proposition 
essentially  includes  another,  namely:  that 
the  defendant  cannot  be  charged,  on  either 
count  of  the  present  declaration. 

This  view  of  the  subject,  upon  the  defect 
of  evidence  in  notifying  the  non-payment 
to  the  endorser,  within  a  reasonable  time, 
does  not  decide  a  question  similar  to  this  in 
other  respects,  but  where  such  proof  is 
supplied.  Should  such  a  case  ever  occur,  I 
will  give  that  opinion,  on  it,  which  shall 
seem  to  me  to  be  right,  but  I  shall  forbear 
to  say  any  thing  upon  it  at  present.  Be- 
cause, I  think  it  unnecessary,  and  that 

238  the   judgment  of  the  District  *Court 
ought  to  be  affirmed,    upon  the   other 

reasons  which  I  have  mentioned. 

CARRINGTON,  Judge.  It  is  not  neces- 
sary to  decide  as  a  general  question,  the 
point  relative  to  the  sufficiency  of  the  tes- 
timony to  support  the  counts  in  the  decla- 
ration. For,  upon  the  papers  themselves, 
I  think  the  plaintiff  was  not  entitled  to  re- 
cover the  money  under  any  form  of  action. 
Nine  years  appear  to  have  elapsed,  after 
the  protest  was  made,  before  any  notice  of 
it  was  given  to  Carr;  and,  in  the  mean 
time  Leitch,  who  was  at  first  in  good  cir- 
cumstances, dies,  his  estate  is  wasted,  and 
the  money  is  lost.     Under  this   view  of  the 
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case,  on  whom  is  it  most  reasonable,  that 
the  loss  should  fall?  On  Carr,  who  was  an 
innocent  man,  guilty  of  no  fault ;  or,  on 
the  plaintiff,  whose  culpable  negligence, 
and  unaccountable  delay,  has  produced  it? 
It  is  one  of  the  first  principles  of  justice, 
that  he  whose  negligence  has  occasioned  a 
loss,  ought  to  bear  it.  But,  it  was  said, 
that  the  letters  of  Carr  ought  not  to  be  ad- 
mitted as  proof  of  the  loss.  Those,  who 
make  that  objection,  would  do  well  to  re- 
member, that  it  was  the  plaintiff  who  pro- 
duced them;  and,  therefore,  he  cannot 
object  to  the  defendant's  making  what  use 
of  them,  he  thinks  proper.  For,  they  are 
not  to  be  garbled,  but  must  be  taken  altg- 
gether,  and  not  partially.  I  am,  therefore, 
extremely  clear,  that  upon  the  merits  of 
the  case,  the  plaintiff  was  not  entitled  to 
recover. 

It  consequently  becomes  unnecessary  to 
decide  as  a  general  proposition,  the  ques- 
tion submitted  by  the  verdict.  But,  if  it 
had  been,  I  might  perhaps  have  thought, 
(though  I  give  no  opinion,)  that  circum- 
stanced as  this  case  is,  the  evidence  with- 
out auxiliary  testimony,  would  not  have 
been  entirely  free  from  objection,  under 
either  count  in  the  declaration.  In  Mackie 
V.  Davis,  [2  Wash.  219,]  and  M* Williams 
V.  Smith, , [ante,  123,]  there  were  special 
statements  setting  forth  the  nature  of  the 
demand,  besides  the  common  money  counts. 
Which  had  this,  at  least,  to  recommend 
thefn,  that  they  gave  notice  to  the  defend- 
ant, and  enabled  him  to  come  prepared 
239  to  *conte8t  the  demand;  whereas, 
the  other  practice  is  calculated  to  sur- 
prise and  throw  him  off  his  guard.  How- 
ever, as  before  observed,  I  would  not  be 
understood  as  deciding  that  question  at 
present,  or  as  meaning  to  be  bound  by  what 
I  have  said  with  regard  to  it :  Because,  it 
is  unnecessary,  as  I  am  'perfectly  satisfied 
that  no  action  can  be  maintained  against 
the  defendants,  upon  these  papers. 

I,  therefore,  concur  in  the  opinion,  that 
the  judgment  should  be  affirmed  upon  the 
merits  of  the  case.  For,  I  shall  never  be 
inclined  to  support  the  idea,  that  because 
the  strict  words  of  a  finding  may  apparently 
confine  the  verdict  to  a  particular  enquiry, 
a  plaintiff,  who  upon  the  broad  grounds  of 
justice  and  law,  has  no  title  to  recover, 
shall  be  allowed  to  take  his  adversary  by 
surprise,  and  overthrow  an  honest  defence, 
by  a  critical  exposition  of  the  unskillful 
words  of  a  jury. 

PENDLETON,  President.  The  question, 
whether  a  general  indebitatus  assumpsit 
will  lie  on  a  bill  of  exchange,  note  or  bond 
assigned,  as  between  immediate  privies, 
took  up  much  time  in  conference,  since  the 
counsel  on  both  sides  argued  it  at  large, 
and  I  have  an  opinion  upon  it,  but  it  being 
unnecessary  to  decide  it  in  this  case,  the 
point  is  reserved  till  a  case  shall  arise, 
where  it  becomes  necessary,  and  there  may 
be  a  full  Court.  At  the  same  time,  I  can- 
not forbear  to  mention,  that  I   do  not    like 


without  giving  him  an  opportunity  of  pre- 
paring for  a  full  defefice.  In  England,  the 
usual  practice  is  to  insert  a  special  count, 
and  the  general  money  counts  are  only  re- 
sorted to,  on  account  of  some  defect  of  form 
in  the  special  count,  which  avoids  the  in- 
convenience of  surprise ;  because,  the  ad- 
verse party  has  notice  from  the  special 
count  of  the  matter  with  which  he  is 
charged.  Whereas,  the  general  count  does 
not  give  such  notice.  This  is  the  stronger 
in  a  case  against  executors,  who  must  nec- 
essarily be  less  acquainted  with  circum- 
stances, than  their  testator  was  himself.  In 
the  few  instances  which  have  occurred 
240  *in  this  Court,  of  suits  between  the 
assignee  and  assignor  of  bonds  or 
notes,  the  special  form  has  been  pursued. 
Such  are  Mackie  v.  Davis,  M' Williams  v. 
Smith,  and  Minnis  v.  Pollard,  [ante,  226]. 

But,  what  is  the  case  before  the  Court? 
Here,  upon  an  indebitatus  assumpsit,  papers 
are  offered  in  evidence  to  support  the  issue, 
which  do  not  shew  the  plaintiff  to  be  entitled 
in  any  form  of  action. 

The  papers  are  a  bill  drawn  in  September, 
1774,  by  Leitch,  in  favor  of  Carr,  and  by 
him  endorsed  and  remitted  to  Wood ;  pfo- 
tested  in  January,  1775 ;  of  which  no  notice 
is  given  to  Carr,  until  September,  1784, 
above  nine  years  afterwards.  By  this  neg- 
lect, Carr's  responsibility,  as  endorsee,  was 
at  an  end :  And  does  he  revive  it  by  any 
promise  to  pay  or  acknowledgment  of  the 
debt?  On  the  contrary,  he  positively  re- 
fuses payment;  and^  for  a  good  reason  too, 
that  by  the  delay  be  had  lost  his  remedy 
against  the  drawer;  solvent  at  the  time  of 
the  protest,  but  then  become  insolvent. 

Wood  thus  warned,  lies  by  till  1792,  eie^ht 
years  longer,  and  seventeen  years  from  the 
date  of  the  protest,  when,  Carr  being  dead, 
he  brought  this  suit  against  his  cxecutora, 
as  a  chance  of  recovering,  from  their  igno- 
rance of  the  transaction,  an  unjust  demand ; 
and,  by  the  general  indebitatus  assumpsit 
concealing  the  real  case,  so  as  to  better  the 
chance  by  surprise.  In  the  language  of 
Lord  Kenyon  in  the  case  of  St^man  v. 
Gooch,  Espin.  Rep.  3,  I  consider  the  docu- 
ments as  mere  waste  paper,  and  think  the 
District  Court  very  properly  decided,  that 
they  were  not  legal  evidence.  Of  course, 
the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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*Mill8v.  Black. 


[Tuesday.  May  istli.  170&] 
Appesl»— Ls|>se  of  Two  Terms— Rlffhts  of  Appellee.* — 

If  the  appellant  let  two  terms  of  tbls  Court  elapse, 
after  the  appeal  has  been  granted  by  the  District 
Court,  the  appellee  may  brinsr  up  the  record,   and 

•Appeals— Lepje  of  Two  Terms— Rlirhts  of  Appellee. — 

After  two  terms  of  the  supreme  court  have  elapsed 
since  the  appeal,  and  before  the  record  is  broufirbt 
up,  a  judgment  cannot  be  affirmed;  but  the  appeal 
may  be  dismissed  with  costs.    Nelson  v.  Matthews. 


-^ , — 1  H.  &  M.  SI.  citlnsr.  as  authority  for  this  decision. 

this  new  practice  of  general   counts  much,  |  the  principal  case. 

as  they   tend    to   surprise   the  other  party,       See  ffenerally,  monoffraphicnoftf  on  "Appeals.** 
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have  the  salt  dismissed,  with  costs:  bnt  he  cannot 
bare  the  jad^rment  afflmaed. 

The  appellant  had  let  two  terms  of  this 
Court  elapse,  after  the  appeal  was  prayed, 
without  bring'ing  tip  the  record;  and,  at 
this  term,  Copland,  on  behalf  of  the  appel- 
lee, (having^  proved  notice  of  the  motion,) 
moved  to  docket  the  appeal,  which  the  Court 
ordered  to  be  done.  He  then  asked  to  be 
permitted  to  open  the  record,  and  having 
shewn  there  was  no  error,  prayed  an  affirm- 
ance. 

Copland,  and  Wickham,  for  the  appellee. 

For  urood  cause  shewn,  an  appeal  may  be 
docketed  after  the  second  term,  R  C.  89,  69 ; 
and  it  was  the  duty  either  of  the  Clerk,  or 
of  the  appellant,  to  send  up  the  record.  If 
it  be  the  fault  of  the  Clerk  why  it  is  not 
done,  then,  that  will  be  good  cause  for  re- 
ceiving the  appeal  at  a  future  day.  If  it 
be  the  appellant's  own  fault,  then,  indeed, 
it  will  not  be  a  sufficient  reason  for  docket- 
ing it,  at  his  instance ;  but,  if  the  appellee 
consents,  it  may  still  be  docketed.  Now, 
let  it  be,  that  upon  such  consent,  the  judg- 
ment on  inspection  should  appear  to  be 
erroneous,  the  Court  here  would  certainly 
reverse  it;  and  the  converse  of  the  proposi- 
tion must  be  equally  true.  If  what  we  con- 
tend for  be  not  allowable,  it  will  tend  to 
encoarage  delay,  because  the  appellant  will 
pay  nothing  for  it. 

PBNDLETOK,  President,  delivered  the 
resolution  of  the  Court  as  follows: 

This  was  a  judgment  on  a  forthcoming 
bond,  in  Albemarle  County  Court,  in  June, 
1795;  the  defendant  appealed  to  the  District 
Court,  where  the  judgment  was  affirmed  on 
the  20th  April,  17%,  and  an  appeal  was 
prayed  to  this  Court.  In  April,  1797,  the 
record  was  not  returned,  and  the 
242  *appellee  was  entitled  to  a  dismission 
of  the  appeal,  with  costs ;  but  no  step 
is  taken  until  the  present  term,  when,  upon 
notice  to  the  appellant,  the  record  is 
produced  by  the  appellee,  who  moves  that 
it  may  be  opened,  and,  if  no  error,  that  the 
judgment  may  be  affirmed,  with  damages 
and  costs. 

On  a  view  of  the  act  of  Assembly,  it  ap- 
pears, that  the   Legislature  fully  contem- 
plated this  subject.     They  thought  it  proper 
to  allow  the  appellant  to  the  end  of  the  sec- 
ond term  of  this  Court  to  bring   up  the  rec- 
ord, before  any  neglect   was  to  be   imputed 
to  him ;  probably  from  the  remote  distances 
of  the   places   where  some  of  the  District 
Courts  are    held   from   this   City  and  our 
office,  to  which  the  record  is  to  be  returned. 
At  the  second   term,    the   appellee   had  a 
remedy  to  get  rid  of   the  appeal,  by  bring- 
ing up  the  record,  and   praying   an   affirm- 
ance ;  and,  if  he  did   not  assert  it  then,  the 
subsequent  delay  is   to   be  imputed  to  him- 
self.   The  remedy  for  the  appellee  after  the 
second  term,  is  a  dismission  of  the  appeal, 
with  coats,   which   has  considerable    bene- 
ficial effects;  since,  t>eaides  leaving  him  at 
liberty  to  pursue  his  judgment,  it  closes  all 
future  appellate  jurisdiction  over  the  cause. 
Whether  the  Legislature  meant,  that  any 
damages  should  be  had  in  this  case,  or  left 


them  to  be  recovered  on  the  appeal  bond, 
is  not  for  the  Court  to  say  on  this  occasion. 
It  is  sufficient  to  decide,  that  at  present, 
the  law  does  not  authorise  the  Court  to  go 
further  than  a  dismission,  with  costs, 
which  is  to  be  the  entry  in  this  cause,  and 
others  in  the  same  situation. 

The  case  of  Stephens  v.  White,  which 
gave  rise  to  our  rule,  was  an  application 
from  the  appellant,  who  wished  to  prosecute 
the  appeal ;  and,  on  notice  to  the  appellee, 
shewed  an  excuse,  satisfactory  to  the  Court, 
for  the  delay  in  transmitting  the  record ; 
upon  which,  it  was  docketed,  and  heard, 
and  he  subjected  himself  to  all  the  conse- 
quences. 

243        'Booker's  Exrs.  v.  M' Roberts,  &c. 
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[Tuesday,  May  15th,  17W.] 
Execntora— Action  of  Debt— Replevin    Bond.*— Exec- 
utors may  maintain  an  action  of  debt  upon  a  three 
months*  replevy  bond  payable  to  their  testator. 

This  was  an  action  of  debt  brought  in  the 
District  Court  of  Prince  Edward  upon  a 
three  months'  replevy  bond.  The  declara- 
tion was  in  the  common  form  of  a  declara- 
tion upon  a  bond  for  payment  of  money. 
Plea,  conditions  performed,  and  issue.  The 
jury  found  a  verdict  in  these  words:  ^*We 
of  the  jury  find  for  the  plaintiffs  the  debt 
in  the  declaration  mentioned,  to  be  dis- 
charged by  the  payment  of  651.  lis.  3d. 
with  interest  from  the  21st  day  of  February, 
1775 ;  if  the  Court  shall  be  of  opinion  that  an 
action  of  debt  can  be  maintained  by  the 
plaintiffs  in  this  Court  in  this  cause,  it 
t>eing  a  three  months'  replevy  bond,  taken 
under  an  execution  on  a  judgment  obtained 
in  the  County  Court  of  Halifax,  under  an 
act  of  Assembly,  entitled,  an  act,  declaring 
the  law  concerning  executions,  and  for  re- 
lief of  insolvent  debtors,  passed  in  the  year 
1748 :  but,  if  the  Court  shall  be  of  a  contrary 
opinion,  we  then  find  for  the  defendants." 

The  District  Court  gave  judgment  for  the 
plaintiffs;  and  the  defendants  appealed  to 
this  Court. 

M'Craw,  for  the  appellee. 

The  executors  had  no  remedy  by  motion 
under  the  act  of  Assembly ;  and,  therefore, 
they  were  obliged  to  resort  to  an  action 
upon  the  bond. 

Washington,  contra. 

In  several  instances  in  this  Court,  it  has 
been  decided,  I  admit,  that  where  a  forth- 
coming or  replevy  bond  was  void  as  a  stat- 
utory bond,  that  the  obligee  might, 
nevertheless,  maintain  an  action  at  the  . 
common  law,  upon  the  bond.  Hewlett  v. 
Chamberlayne,  [1  Wash.  367,]  Meriwether 
V.  Johnson,  [3  Call,  523,]  and  Bibb  v.  Caw- 
thorne,  [1  Wash.  91,]  were  of  that  kind. 
But  where  the  bond  is  good  as  a  statutory 
bond,  the  party  must  pursue  the  remedy  by 
statute.      [HoUingworth    v.    Ascue,]    Cro. 

*See  monosrraphic  tmU  on  "Executors  and  Admin- 
istrators** appended  to  Rosser  ▼.  Depriest,  5  Oratt. 
1 6;   and  monosrraphic  note  on  "Statutory  Bonds** 
appended  to  Ooolsby  v.  Strother,  21  Oratt  107. 
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Bliz.  355.  It  is  objected,  however, 
244      that  the  *ezecutor8   could  sot  sustain 

a  motion  on  the  bond.  But,  if  they 
have  a  right  to  the  contents  of  the  bond, 
they  must  have  a  remedy  to  recover  them 
also. 

PENDLETON,  President.  After  stating 
the  case,  delivered  the  resolution  of  the 
Court  as  follows : 

The  Court  think  it  immaterial  whether  the 
creditor  had  or  had  not  a  remedy  by  motion, 
under  the  act  of  Assembly,  [c.  12,  |  14,  5 
Stat.  Larg.  534,]  since  the  act  having  no 
negative  words,  the  creditor  had  his  election 
to  pursue  the  statutory  mode,  or  his  com- 
mon law  remedy  on  the  bond. 

Judgment  affirmed. 


Bogle,  Somerville,  &  Co.  v.  Vowles. 

[Thursday,  May  lOth,  1796.] 
Paper  Money— Scale  of  PepredetioB— Circamnfenceg.*— 

Tht  circamstances  to  be  enquired  into,  under  the 
act  for  scaling  paper  money,  must  be  such  as 
arise  in  the  contract  sued  on,  shewing*  that  the 
parties  at  that  time  contracted  on  the  idea  of  no 

.  depreciation  at  all,  or  one  different  from  the  leffal 
scale. 

Seme— 5«me— 5«me.— In  the  case  of  'bonds,  the  cir- 
cumstances, if  admitted  at  all,  must  be  very 
strong*  to  induce  a  departure. 

This  was  a  motion  for  a  writ  of  supersedeas 
to  a  judgment  of  the  District  Court  of 
Fredericksburg. 

The  petition  stated,  that  William  Hewett 
in  his  life-time,  was  indebted  to  the  peti- 
tioners for  transactions  on  the  22d  June, 
1776.  This  debt  was  afterwards,  to  wit : 
On  the  11th  day  of  April,  1777,  carried  into 
a  specialty,  the  penalty  of  which  was  4001. 
and  the  condition  was  for  payment  of  2001. 
on  the  first  day  of  August,  1780,  with  legal 
interest  thereon,  from  the  first  day  of  Au- 
gust, 1778.  That  Hewett  died,  and  his 
property  was  put  into  the  hands  of  the  de- 
fendant Vowles,  as  Sheriff  of  the  County 
of  Stafford,  for  administration  and  division, 
by  the  Court  of  the  said  County  of  Stafford ; 
who  directed  the  said  bond  to  be  discharged 
according  to  the  scale  of  depreciation,  upon 
the  11th  day  of  April,  1777,  and  that  the 
Court  refused  to  receive  proof  of  the  said 
debt  having  originated  in  the  year 
245  1776:  That  *this  opinion  of  the  County 
Court  had  been  affirmed  by  the  Dis- 
trict Court  of  Fredericksburg.  To  which 
judgment  of  affirmance,  the  petitioners 
prayed  a  writ  of  supersedeas. 

The  bond  was  for  4001.  current  money  of 
Virginia;  and,  was  payable  to  Messrs. 
Bogle,  Somerville  &  Co.  of  the  City  of 
Glasgow.  The  condition  was  for  payment 
of  2001.  like  money,  on  the  first  day  of  Au- 
gust, 1780,  with  interest  from  the  first  day 
of  August,  1778,  according  to  the  statement 
in  the  petition. 

*Paper  Money  —  Scale  of  Depreciation  —  Circum- 
stances.—The  principal  case  is  cited  in  Dearing  v. 
Rucker.  18  Gratt  451. 

See  also.  foot-noU  to  Smith  t.  Walker,  1  Call  80 ; 
and  the  principal  case  cited  in  Meredith  ▼.  Salmon, 
1  Oratt.  774  ;  Dearinr  v.  Rucker,  18  Oratt  44a 


There  was  a  bill  of  exceptions  to ,  the 
opinion  of  the  County  Court,  which  stated 
the  matter  mentioned  in  the  petition,  and 
that  the  plaintiffs  offered  to  prove,  that  the 
contract  for  which  the  said  bond  was  taken » 
originated  on  the  22d  day  of  June,  1776,  but 
that  the  Court  rejected  the  testimony. 

Randolph,  for  the  plaintiff.  Referred  the 
Court  to  Pleasants  v.  Bibb,  1  Wash.  8,  and 
Hill  et  al.  v.  Southerland's  ex'r,  1  Wash. 
128,  in  this  Court ;  and,  submitted  the  case 
upon  the  petition. 

PE^NDLETON,  President,  delivered  the 
resolution  of  the  Court  to  the  following 
effect : 

The  circumstances  to  be  enquired  into, 
under  the  last  clause  in  the  act  of  Assembly, 
in  order  to  overrule  the  legal  scale,  must  be 
such  as  arise  in  the  contract  sued  on,  shew- 
ing the  parties,  at  that  time,  contracted  on 
the  idea  of  no  depreciation,  or  one  different 
from  the  legal  scale. 

In  the  case  of  bonds,  the  circumstances, 
if  admitted  at  all,  must  be  very  strong  to 
induce  a  departure.  Pleasants  v.  Bibb,  1 
Wash.  8,  had  a  strong  appearance  on  the 
bond  itself  of  a  prior  contract  not  changed ; 
and,  this  confirmed  by  other  written  testi- 
mony. 

But,  here  the  bond  has  a  different  aspect. 
The  interest  is  to  commence  at  a  future 
day,  and  the  payment  is  to  be  made  at 
another  day,  still  more  remote;  and, 
whatever  might  have  been  the  con- 
246  tract  *in  1776,  the  parties  may  have 
contemplated  in  17/7,  an  existing  or 
probable  depreciation,  and  increased  the 
sum  accordingly. 

The  Courts  were  right  in  reiecting  the 
evidence  of  the  contract  in  1776,  as  wholly 
immaterial ;  and,  therefore,  upon  the 
merits,  we  deny  the  motion  for  a  super- 
sedeas. 


M 'Murray  v.  Oneal. 

[Thursday.  April  20th,  1798.] 

Privy  Verdict— Agreement  of  Pertles.— If  the  agree- 
ment of  the  parties,  that  the  Jury  may  render  a 
privy  verdict,  be  substantially  performed,  it  is 
sufficient 

Ejectment— Form  of  Verdict*— If  in  ejectment  the 
Jury  find  "for  the  platntiff  one  centdama^res,"  tlie 
Court  may  extend  the  verdict,  and  make  it  read : 
"We  of  the  jury  find  for  the  plainti£E  the  lands  in 
the  declaration  mentioned,  and  one  cent  damaces.  '* 

The  questions  in  this  cause    (which    was 
an  action  of  ejectment)    arose   upon   a   bill 

^Ejectment— Porm  of  Verdict— The  principal  case  is 
cited  with  approval  in  TurberviUe  v.  Long*,  3  Hen. 
&  M.  815:  Elliott  V.  Sutor.  S  W.  Va.  40.    But  in  Low  v. 
Settle,  22  W.  Va.  400,  the  decision  in  Elliott  v.  Sutor, 
fwpra,  is  declared  to  be  erroneous,  and  the  principal 
case,  andTapscott  v.  Cobbs,  11  OratL  ITS,  (the  two 
authorities  relied  on  in  Elliott  v.  Sutor,  •ui>ra)  di»- 
tingnlshed  and  explained.    The  court,  in  its  opinion, 
explains  the  effect  that  the  statutes  have  had  on  tbe 
decisions  in  the  principal  case  and  Tapscott  v.  Cobbs, 
supra,  and  says  that  neither  case  throws  any  ligrbt 
on  the  form  of  a  verdict  in  ejectment  under   tbe 
Codes  of  Virginia  and  West  Virfflnia. 
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of  ezceptioQS  to  the  opinion  of  the  County 
Court,  stating*,  that  after  the  jury  had  re- 
tired,   it   was   agreed  by  the  counsel,  that 
thej  should  deliver  a  privy  verdict  to  John 
Peyton,   Deputy  Clerk  of  the  Court.     That 
the  jury  delivered  a  verdict  at  the  ofiBce  of 
the  said  John  Peyton,  who   was  ilot   there 
at  the  time  of  the   said  delivery.     That  a 
certain  Obed   White,    one  of  the  Clerks  in 
the  said  office,  in  the  presence  of  another  of 
the  Clerks,  sealed  up  the  verdict  with  other 
papers  relative  to  the  said  cause ;  and,  put 
them  so  sealed,   upon   a  table  standing   in 
the  office,  and  then  the  Deputy  Sheriff  dis- 
charged the  jury.     That  Peyton  came  soon 
after  to  the  office,  and  sent  to  have  the  jury 
called ;  but«  eleven  only  appeared,  and  after 
some  short    time,    were  discharged  a(>ain. 
That  the  said  papers  sealed  up  as  aforesaid, 
were  produced  to  the  Court  by  Peyton,  and 
amongst  them,  was  found  a  verdict  in  these 
words:  **Wc,  the  jury,  find  for  the  plaintiff, 
one  cent   damage.**    That   the    plaintiff's 
counsel,  thereupon  moved  to  amend  the  ver- 
dict, by  adding  the    words,    ^^the  lands  in 
the  declaration  mentioned,*'  alleging,  that 
one  of  the  counsel  for  the  defendant  agreed, 
that  Peyton  should  correct  any  informality 
that  might  appear  in  the  said  verdict; 
247     and,  the  said  Peyton,  informing  *the 
Court,    that    he    so     understood    the 
agreement  by  the  counsel,  and  that  he  should 
have  made  the  alteration   in   the  said  ver- 
dict, the  Court  accordingly  ordered   Peyton 
to  make  the  addition  ;  it  being   proved    by 
one  of  the  jury,  that  it  was  their  intention 
to  find  the   land    in    the   declaration    men- 
tioned.    That  the  addition  was  accordingly 
interlined,  so  as  to  make  the  verdict  read, 
"We  of  the  jury,  find  for  the  plaintiff,  the 
land  in  the  declaration  mentioned,  and  one 
cent  damage,*'  the  said  jury  not  being  then 
present. 

npon  this  verdict,  the  Coun^  Court  gave 
judgment  for  the  plaintiff.  The  District 
Conrt  reversed  that  judgment;  *' because, 
the  agreement  was  not  strictly  complied 
with :  and,  because,  it  did  not  appear  that 
all  the  jury  were  present  at  the  delivery  of 
the  verdict- '  * 

From  which  judgment  of  the  District 
Coart,  the  plaintiff  appealed   to  this  Court. 

Wickham,  for  the  appellant. 

The  parties  might  agree  upon  the  manner 
how  the  verdict  was  to  be  received.  It  is 
like  an  agreement  for  the  delivery  of  an 
award.  The  only  question  then,  is,  if  the 
agreement  has  been  complied  with?  The 
jury  went  to  the  office ;  Peyton  was  out, 
but  the  other  deputies  were  in.  They  de- 
lirered  their  verdict  to  one  of  those  depu- 
ties; and,  Peyton,  shortly  after,  coming 
in,  opens  the  seals  in  the  presence  of  eleven 
of  the  jurors,  and  finds  the  verdict  enclosed : 
Which  was  substantially  a  delivery  of  the 
verdict  to  him.  The  same  strictness  was 
not  necessary  here,  that  would  have  been, 
had  the  verdict  been  delivered  in  open 
Conrt ;  the  agreement  does  not  prescribe  in 
what  form  it  was  to  be  delivered  to  Peyton. 
The  only  caution  requisite,    therefore,  was 


to  prevent  the  substitution  of  a  fraudulent 
verdict.  There  might  have  been  more 
doubt  as  to  the  amendment,  if  it  had  been 
material ;  but,  it  was  not.  It  is  usual,  in- 
deed, for  the  jury  to  say,  that  they  find  for 
the  plaintiff  the  lands  in  the  declaration 
mentioned;  but,    the    real  verdict  is, 

248  that   the   defendant  is  guilty  of  the 
trespass  and  ejectment.     The  District 

Court,  therefore,  erred,  and  the  judgment 
of  the  County  Court  ought  to  have  been 
affirmed. 

PENDLETON,  President,  after  stating 
the  case,  delivered  the  resolution  of  the 
Court  as  follows : 

In  this  case,  two  objections  are  made  to 
the  proceedings  of  the  County  Court,  in 
which  the  District  Court  reversed  their 
judgment. 

1st.  That  a  privy  verdict,  was  improperly 
given  in  the  cause. 

On  this  point,  since  the  consent  of  par- 
ties' will  cure  error,  and  an  agreement  is 
stated,  that  a  privy  verdict  might  be  given, 
the  only  question  is,  whether  the  agreement 
has  been  properly  pursued? 

The  consent  is,  that  the  verdict  should 
be  given  to  John  Peyton,  deputy  Clerk. 

The  fact  stated  is,  that  the  jury  went 
with  the  Sheriff  to  the  Clerk's  office,,  and 
Mr.  Peyton  being  absent,  delivered  the 
papers  to  an  acting  Clerk,  who  sealed  them 
up  and  laid  them  on  the  table,  and  then 
the  jury  was  discharged.  Peyton  coming 
into  the  office  soon  after,  endeavored  to  col- 
lect the  jury  together,  but  all  could  not  be 
got. 

The  papers  remained  sealed,  and  were  by 
Peyton  delivered  into  Court  next  morning, 
where  they  were  opened,  and  the  verdict 
found  amongst  them. 

There  seems  to  have  been  no  personal 
confidence  reposed  in  Mr.  Peyton,  but  a 
reference  to  him  in  his  official  character  as 
deputy  Clerk;  and,  in  the  transaction,  in- 
tended to  be  at  his  office,  he  was  to  be  a 
mere  minister,  and  the  duty  might  as  well 
be  performed  by  another  Clerk  there,  as 
himself,  provided,  it  was  fairly  done,  which 
appears  to  have  been  the  case. 

The  Court,  therefore,  are  of  opinion,  that 
the   agreement,    if   not   literally,    was  es- 
sentially pursued,  and  overrule  that  objec- 
tion. 

249  *2nd.  The  second  objection  assigned 
was,  that  the  County   Court  directed 

the  Clerk  to  amend  the  verdict,  which  was, 
**  we  find  for  the  plaintiff  one  cent  damage ;" 
and  this,  by  the  amendment,  was  made  to 
read,  *'we  find  for  the  plaintiff  the  lands 
in  the  declaration  mentioned,  and  one  cent 
damage.*' 

An  agreement  is  stated,  that  the  Clerk 
might  amend  form;  and,  independent  of 
that,  it  was  a  general  verdict  for  the  plain- 
tiff, in  a  form  very  commonly  used,  which 
the  Clerk,  in  his  order-book,  was  to  reduce 
into  form,  according  to  the  issue.  The  in- 
terposition of  the  Court  was  unnecessary, 
and  only  directed  the  Clerk   to   do  in  sub- 
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stance  what  it  was  his  duty   to   have   done 
without  that  direction. 

On  both  objections,  there  was  error  in  the 
District  Court.  Their  jud^^ment  is  therefore 
reversed,  and  that  of  the  County  Court 
affirmed.  

Beale  v.  Downman  and  Others. 

[Tuesday,  May  15th.  1708.] 
Portbcomins  Bond— Sheriff— Action  of  Debt  by.*— If  a 
fortbcoming'  bond  be  taken  payable  to  the  Sheriff, 
he  may  maintain  an  action  of  debt  upon  it 

This  was  an  action  of  debt  brought  by 
the  Sheriff  on  a  forthcoming  bond,  payable 
to  the  Sheriff  instead  of  the  creditor ;  and, 
upon  non  est  factum  pleaded,  the  jury  found 
for  the  plaintifiP.  There  was  a  motion  in 
arrest  of  judgment,  upon  the  following 
grounds :  1st.  That  the  bond  was  not  taken 
according  to  law.  2d.  That  the  remedy  was 
by  motion.  The  District  Court  arrested 
the  judgment,  and  the  plaintiff  appealed  to 
this  Court. 

PENDLETON,  President,  delivered  the 
resolution  of  the  Court,  as  follows: 

The  errors  assigned  are  in  conflict.  The 
first,  if  true,  removes  the  only  reason 
250  in  support  of  the  *second;  that,  hav- 
ing a  remedy  by  motion,  he  could  not 
bring*  suit  on  the  bond. 

Both  errors  are,  therefore,  overruled ;  the 
judgment  of  the  District  Court  reversed ; 
and  judgment  is  to  be  entered  for  the  plain- 
tiff, according  to  the  verdict. 


Fulgham  v.  Lightfoot. 

[Monday,  May  7th,  1708.] 

Amendments    and  JcofalU— Neceesary  Averments,  t— 

What  defects  in  a  declaration,  and  the  want  of 
what  averments,  will  be  cured  after  verdict 
S«me-5eme- Distinction. —The     distinction  is,   be- 
tween necessary  facts  beinr  not  stated  at  all,  and 
beinsr  imperfectly  stated. 

In  Case,  the  plaintiff,  in  his  declaration, 
complained  of  the  defendant  **of  a  plea  of 

•Porthcomlnir  Bond— Sheriff- Action  of  Debt  by.— If 

a  forthcuminsr  bond  be  not  ffood  as  astakutory  bond, 
it  may  be  ffood  as  a  common-law  bond,  and  the 
sheriff  may  brinsr  an  action  of  debt  upon  it  For 
this  proposition  the  principal  case,  and  Johnstons  v. 
Meriwether,  8  Call  628.  are  cited  in  Lynchburg*  Trnst 
and  Savinsrs  Bank  v.  Elliott,  94  Va.  702.  27  S.  E.  Rep. 
467.  The  principal  case  is  cited  in  State  v.  Purcell,  81 
W.  Va.  66,  5  S.  £.  Rep.  806.  See  monographic  note  on 
"Statutory  Bonds"  appended  to  Goolsby  v.  Strother, 
21  GratL  107. 

tAmendmentA  and  JeofalU— NecesMiry  Averments— 
Distinction.— A  verdict  cares,  where  the  necessary 
facts  are  imperfectly  stated,  but  not  where  they  are 
entirely  omitted.  For  this  distinction,  the  princi- 
pal case  is  cited  with  approval  in  Horrel  v.  Mc Alex- 
ander, 8  Rand.  101 ;  Long  v.  Campbell,  87  W.  Va.  671. 
17  S.  E.  Rep.  109.  See  Holladay  v.  Llttlepage,  2  Mnnf . 
Ml.    See  foot-noU  to  Chichester  v.  Vass,  1  Call  83. 

Declaration— Qlst  of  Action.— The  gist  of  the  action 
must  be  stated  in  the  declaration  directly,  and  not 
by  way  of  recital.  See  the  principal  case  cited  in 
Faulcon  v.  Harriss,  2  H.  ft  M.  654;  Sims  v.  Alderson. 
8  Leigh  487. 


trespass  on  the  case ;  for  that,  whereas,  the 
said  plaintiff  being  an  inspector  of  lumber 
at  Smith  field,  in  the  county  aforesaid,  and 

parish  of  Newport,  in   the  year  of ,  by 

which  business  he  obtained  an  honest  live- 
lihood, at  the  salary  of  fifty  pounds  per  an- 
num, which  was  paid  him  by  the  merchants 
of  the  aforesaid  town  of  Smithfield ;  and 
whereas,  the  said  plaintiff  hath  been  used 
to  inspect  lumber,  from  time  to  time,  and 
to  grant  certificates  for  the  same,  purport- 
ing that  the  said  lumber  was  good  and  mer- 
chantable, which  said  certificates  were 
always  signed  with  the  plaintiff's  own 
hand ;  and  whereas,  this  defendant  being  a 
merchant  in  the  town  of  Smithfield,  afore- 
said, having  knowledge  of  the  premises, 
and  with  an  intent  to  cheat  and  defraud  the 
defendant  in  his  calling  of  a  lumber-in- 
spector, as  aforesaid,  did,  some  time  in 
January,  one  thousand  seven  hundred  and 
ninety-four,    send    down    to   Norfolk,    the 

sloop ,    loaded   with     lumber,     to    the 

amount  of  thirteen  or  fourteen  thousand 
staves,  including  heading  of  good  mer- 
chantable lumber;  which  sloop,  aforesaid, 
had  on  board  a  certificate,  or  certificates, 
under  the  signature  of  the  said  plain- 
tiff, purporting,  that  there  was 
251  *then  on  board  the  said  sloop,  thirteen 
or  fourteen  thousand  staves,  includ- 
ing heading  lumber,  aforesaid;  and,  the 
said  plaintiff  avers,  that  ail  and  every  cer- 
tificate and  certificates,  for  the  aforesaid 
quantity  of  lumber,  on  board  the  sloop, 
aforesaid,  were  forged  by  the  defendant ; 
and  the  said  plaintiff  further  avers,  that 
he  never  had  inspected  any  lumber  whatso- 
ever, belonging  to  this  defendant,  since  the 
month  of  October,  1792 ;  and,  the  said  plain- 
tiff avers,  that  the  certificate  or  certificates 
for  the  lumber,  aforesaid,  were  dated  in 
January,  1794,  as  aforesaid ;  that  the  forgery 
of  this  defendant,  in  the  certificates,  afore- 
said, is  a  great  fraud  upon  the  plaintiff, 
insomuch  that  the  said  plaintiff  has  been 
compelled  thereby  to  leave  off  his  business  as 
an  inspector  of  lumber,  whereby  he  obtained 
a  salary  of  fifty  pounds  per  annum ;  that  this 
plaintiff  brings  here  into  Court,  two  forged 
certificates  for  lumber,  which  said  certifi- 
cates the  said  plaintiff  believes  were  forged 
by  the  defendant,  and  bear  date,  the  one 
certificate  the  fourth  of  January,  1794,  the 
other  certificate  the  fourteenth  of  January, 
1794 ;  and  the  said  plaintiff  positively  avers, 
that  the  certificates  last  mentioned,  are 
not  the  hand-writing  of  the  plaintiff ; 
neither  were  they  ever  given  for  the  lum- 
ber, specified  therein,  by  the  plaintiff;  and 
the  plaintiff  verily  believes,  that  the  afore- 
said certificates  were  forged  by  the  de- 
fendant. By  which  means  he  has  been 
necessitated  to  resign  his  office  or  calling 
as  a  lumber-inspector  as  aforesaid;  and 
says,  that  he  is  damaged  one  thousand 
pounds."  Plea,  not  guilty,  and  issue.  Ver- 
dict and  judfifment  for  the  plaintiff,  in  the 
County  Court,  for  1501.  and  costs.  The 
District  Court  affirmed  that  judgment ;  and, 
from  the  judgment  of  affirmance  the  de- 
fendant appealed  to  this  Court. 
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Wickham,  for  the  appellant. 

There  is  no  positive  charge  of  a  forgery. 
In  one  part  of  the  declaration,  the  plaintiff 
says,  that  the  defendant  forged  the  certifi- 
cate  or  certificates   which    were    on 

252  *board  the  sloop;  but  in   another   he 
says,  that  he  brings  into    Court   two 

certificates  which  he  believes  were  forged 
by  the  defendant.  This  either  qualifies 
the  first  charge  of  forgery  into  a  belief 
only,  or  else  there  were  two  sets  of  certifi- 
cates; and  then  it  will  not  appear,  for 
which  of  them,  damages  were  given.  The 
special  damage  should  have  been  stated 
with  precision,  for  three  reasons:  1st.  To 
prevent  surprise  upon  the  defendant,  and 
to  put  it  in  his  power  to  come  prepared  to 
defend  himself.  2d.  To  authorize  the  jury 
to  enquire  into  it  as  a  matter  comprized 
within  the  issue;  and,  therefore,  properly 
falling  under  their  consideration.  3d.  To 
enable  the  Court  to  decide  whether  the 
matters  stated  as  constituting  the  damage, 
were  in  themselves  the  grounds  of  an 
action.  But,  it  does  not  appear  how  the  loss 
of  ofiSce  came  to  pass ;  for,  it  is  not  a  clear 
consequence  of  the  forgery.  It  ought  there- 
fore to  have  been  stated,  as  it  was  the  gist 
of  the  action,  and  for  want  of  it  no  pre- 
sumption will  be  admitted,  that  the  proper 
proof  was  given  on  the  trial :  Because  the 
declaration  does  not  contain  the  averments 
necessary  to  introduce  it.  The  omission, 
therefore,  is  fatal,  and  the  verdict  does  not 
cure  the  defect.  Chichester  v.  Vass,  [ante, 
p.  83,]  in  this  Court.  OfiBce,  means  public 
employment  under  government;  and,  there- 
fore, the  plaintiff  must  have  been  an  in- 
spector of  lumber  under  the  law.  If  so, 
the  act  of  Assembly,  R.  C.  249,  prescribes 
the  remedy ;  and  no  other  could  have  been 
pursued.     11  Co.  89,  (b). 

Call,  contra. 

The  plaintiff  alleges  an  occupation  which 
was  beneficial  to  him,  and  that  he  has  lost 
it  in  consequence  of  an  illegal  act  of  the 
defendant:  Which  must  upon  principle  be 
the  ground  of  an  action.  1  Bac.  Abr.  55, 
cites  Poph.  144;  1  Com.  Dig.  230.  Although 
the  manner  of  losing  the  office  is  not  stated, 
jet  the  Court  will  intend  that  it  was  proved, 
after  verdict.  Suppose  a  Woman  brings  an 
action  of  slander,  and  alleges  that  she 
thereby    lost    her  marriage,    without 

253  shewing  *how,  this  will  be  good  after 
verdict:     Which  in    principle  is    the 

same  with  the  case  at  bar;  for,  it  would 
be  necessary  to  set  forth  the  manner  of  the 
loss  in  that  case,  as  it  can  be  in  this.  The 
decision  in  Chichester  v.  Vass,  was  only 
that,  where  there  was  nothing  in  the  decla- 
ration, to  warrant  the  intrc^uction  of  the 
testimony  which  constituted  the  cause  of 
action,  that  there,  it  would  be  bad  after 
verdict.  But  here,  the  declaration  covered 
the  evidence,  and,  therefore,  it  will  be  in- 
tended, after  verdict,  that  the  cause  of  ac- 
tion was  actually  proved.  Office  may  be  an 
employment  under  a  private  person,  as  well 
as  under  government ;  Cowell's  Interp.  tit. 
Office;  and  consequently  the  argument 
drawn  from  the  act  of  Assembly  does   not 
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apply ;  because,  the  declaration   states  that 
his  salary  was  paid  by  the  merchants. 

PENDLfETON,  President,  after  stating 
the  case,  delivered  the  resolution  of  the 
Court,  to  the  following  effect : 

Whether  the  damages  are  excessive  or 
not,  we  have  nothing  to  direct  our  judg- 
ment; and  are  bound  to  presume  they  were 
given  commensurate  to  the  real  injury,  and 
were  not  the  effect  of  a  vindictive  temper 
in  the  jury. 

That  a  man,  deprived  of  a  beneficial 
office,  may  maintain  an  action  against  him, 
who,  by  an  unlawful  act  deprives  him  of  it, 
is  admitted  by  Mr.  Wickham;  but  it  is 
properly  objected  by  him,  that  a  declaration 
stating  that  abstract  proposition  without 
shewing  how  it  applies  to  the  parties,  would 
be  insufficient  even  after  verdict. 

The  question  therefore  is,  whether  this 
declaration  sets  forth  sufficient  matter  to 
entitle  the  plaintiff  to  the  applies  tion  of  the 
principle? 

The  declaration  is  certainly  informal,  and 
a  skilful  pleader  would  have  put  it  into  a 
better  shape.  A  proper  declaration  would 
have  set  forth,  that  the  plaintiff  was  duly 
appointed  inspector  of  lumber  at  Smith- 
field,  and  entitled  to  the  legal  fees 
254  *of  that  office ;  to  be  paid  to  him,  by 
all  such  as  exported  lumber  from  the 
said  town ;  who  were  compelled  by  law  to 
obtain  his  certificate  of  such  inspection, 
before  the  lumber  could  be  exported.  By 
which  fees  the  said  plaintiff  received  from 
the  merchants  of  Smithfield,  an  income  of 
501.  a  year  for  the  better  support  of  himself 
and  family ;  yet,  the  defendant  not  igno- 
rant of  the  premises,  but  contriving  and 
fraudulently  intending  to  render  the  em- 
ployment aforesaid  of  the  said  plaintiff 
unnecessary,  and  thereby  deprive  him  of 
his  legal  fees  aforesaid,  forged  the  certifi- 
cate; whereby  the  plaintiff  was  deprived  of 
his  fees  of  office  aforesaid  to  his  damage, 
&c.  And  we  are  to  examine  if  the  essential 
parts  are  pursued  in  the  present  declaration. 

I  throw  out  of  the  case  the  latter  part  of 
the  declaration  relative  to  the  two  certifi- 
cates: Which  I  consider  as  different  from 
the  part  first  particularly  stated,  and  take 
the  declaration  as  stopping  at  the  end 
of  the  averment  as  to  the  first.  Thus, 
viewing  the  other  as  a  separare  count,  or 
rather  as  a  profert  in  curia  of  other  papers 
which  he  meant  to  use  in  evidence. 

The  declaration  states  the  plaintiff  to  be 
an  inspector  of  lumber  at  Smithfield,  by 
which  he  obtained  an  honest  livelihood  at 
the  salary  of  501.  per  annum,  which  was 
paid  him  by  the  merchants  of  that  town. 
That  he  had  been  used  to  inspect  lumbec 
from  time  to  time,  and  to  grant  certificates 
purporting  that  the  lumber  was  good  and 
merchantable,,  which  was  always  signed 
with  his  own  hand.  That  the  defendant, 
a  merchant  in  that  town,  having  knowledge 
of  the  premises,  and  with  intent  to  cheat 
and  defraud  the  plaintiff  in  his  calling  of 
a  lumber-inspector,  did,  some  time  in  Jan- 
uary, 1794,  send  down  to  Norfolk  a  sloop 
loaded   with    lumber,    to    the    amount    of 
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thirteen  or  fourteen  thousand  staves,  includ- 
ing heading  of  good  merchantable  lumber, 
which  sloop  had  on  board  a  certificate  or 
certificates  under  the  signature  of  the 
plaintiff,  purporting  that   there    was 

255  on  board  *the  lumber  before  described. 
It  then  avers,  that  all  and  every  cer- 
tificate or  certificates  for  the  lumber  on 
board  the  sloop  were  forged  by  the  defend- 
ant, and  further,  that  he  never  inspected 
any  lumber  for  the  plaintiff  since  October, 
179^.  That  the  certificate  or  certificates 
aforesaid,  were  dated  in  January,  1794,  and 
that  the  forgery  of  the  defendant,  in  those 
certificates,  is  a  great  fraud  upon  the  plain- 
tiff, insomuch  that  he  has  been  compelled 
thereby  to  leave  off  his  business  as  an  in- 
spector of  lumber,  whereby  he  obtained  a 
salary  of  501.  a  year,  to  his  damage,  Ac, 

It  is  objected,  that  the  plaintiff  should 
have  stated  specially,  how  the  act  of  the 
defendant  operated  to  produce  the  loss  in 
his  employment ;  and  if,  as  the  counsel  in- 
sisted, it  was  impossible  to  draw  the  con- 
clusion from  what  is  set  forth,  that  such 
was  the  effect  of  the  defendant's  act,  the 
objection  would  have  been  good;  although, 
it  is  alleged  it  was  done  by  the  defendant, 
with  intent  to  cheat  and  defraud  the  plain- 
tiff in  his  office,  with  an  averment,  that  he 
was  thereby  compelled  to  leave  off  his  office, 
by  which  he  obtained  a  salary  of  501.  a 
year. 

The  difficulty  arises  from  an  idea  im- 
pressed by  the  word  salary ;  which,  in  com- 
mon acceptation,  imports  a  certain  annual 
stipend,  payable  to  an  officer  for  performing 
his  whole  duty,  and  if  those  for  whom  he 
was  to  act,  excused  him  from  the  duty,  no 
matter  how,  by  forgery  or  otherwise,  if  he 
continued  to  receive  his  annual  stipend,  he 
could  have  no  reason  to  complain.  But, 
when  we  recur  to  the  act  of  Assembly,  [c. 
124,  R.  C.  ed.  1803,]  and  find  no  salary  an- 
nexed to  the  office,  but  that  the  profits  were 
fees  to  be  paid  for  each  inspection  and  cer- 
tificate ;  the  term  salary,  explained  by  what 
follows,  that  it  was  paid  by  the  merchants 
of  Smith  field,  must  mean  an  income  arising 
either  from  the  fees  to  be  paid  by  those 
merchants,  when  his  services  were  required, 
or  (which  the  charge  might  mean)  from  a 
commutation  of  those  fees,  by  a  gross 
sum  paid  annually  by  the  merchants.  In 
either  case,  if  he  lost  the  income  by  the 
forgery,  his  right  of  action  was  equally 
sustainable. 

256  *Upon  the  fi:eneral  charge,    that    he 
lost    his    salary    or    income    by    the 

forgery  of  the  defendant,  made  with  intent 
to  cheat  and  defraud  him  in  his  office,  the 
defendant  could  not  be  surprised.  He  knew 
the  act  of  Assembly  gave  fees,  and  not  a 
salary ;  and,  if  there  was  a  commutation, 
changing  them  into  a  certain  sum,  which 
had  been  paid,  notwithstanding  the  forgery, 
the  defendant  who  is  stated  to  be  one  of  the 
body  who  made  it,  ought  to  have  been  pre- 
pared, and  I  presume  was,  to  meet  the  proof 
of  the  plaintiff,  on  the  loss  to  him  by  the 
forgery. 

On  this  view  of  the  declaration,  and  re- 
curring to  the  act  of  Assembly,  which  re- 


quires the  certificate  of  inspection,  to  be 
produced  to  the  captain  of  a  vessel,  before 
lumber  can  be  received  on  board  for  expor- 
tation, the  consequential  damages  alleged, 
are  so  far  from  beisis:  impossible,  that  they 
are  obvious.  The  forging  of  the  certificate, 
rendered  his  employment  unnecessary,  and 
so  deprived  him  of  his  fees. 

The  penalty  spoken  of,  as  the  remedy 
which  should  have  been  pursued,  is  upon 
the  captain  who  receives  lumber  on  board, 
without  a  certificate  of  inspection;  from 
which,  this  certificate  would  exempt  him, 
unless  he  knew  it  to  be  forged.  Besides,  it 
is  given  to  the  informer,  and  not  a  party 
grieved:  who  is  left  to  the  common  law 
remedy. 

So,  that  I  think,  upon  the  whole,  this 
declaration  would  be  sufficient  after  a  ver- 
dict, if  we  are  not  restrained  by  the  prece- 
dent in  this  Court,  in  the  case  of  Chichester 
V.  Vass. 

I  have  revised  my  notes  in  that  case,  and 
as  far  as  concerns  the  present  question,  I 
believe  my  opinion  accorded  with  that  of 
the  other  Judges.  My  note  is  this,  *  'The 
promise  as  laid,  does  not  upon  the  mar- 
riage, give  the  action ;  but,  other  things  are 
to  happen  to  entitle  the  plaintiff,  which 
may  be  considered  as  the  gist  of  the  action, 
and  ought  to  have  been  averred ;  that  is, 
that  the  defendant  had  given  to  another 
daughter  such  a  sum ;  for,  on  that,  his 
257  right  of  action  accrued  upon  *the 
promise  to  do  equal  justice  to  all  his 
daughters.  I  concur  in  thinking  this  defect 
not  cured  by  the  verdict  under  the  act  of 
Assembly,  presuming  proof  to  have  been 
given  of  facts  imperfectly  laid  in  the  decla- 
ration, but  not  such  as  are  not  laid  at  all." 

That  case  establishes  the  distinction  be- 
tween necessary  facts  being  not  stated  at 
all,  and  being  imperfectly  stated ;  and,  the 
latter  appears  to  be  the  present  case.  The 
loss  of  profit  is  alleged,  but  imperfectly ; 
and,  we  presume,  under  the  act,  that  the 
defect  was  supplied  by  proof  to  the  jury. 
None  of  the  cases  cited  appear  to  destroy 
this  distinction,  and 

The  judgment  is,  therefore,  affirmed. 


*John  Baird  &  Co.  v.  Mattox. 

[Thursday,  May  ITth.  1798.] 

Appellate  Practice— 5ait  affaiiist  Defeodent  as  Heir 
and  Devisee— Plea— No  Assets  by  Descent— Re- 
pleader.*—If  the  defendant  is  sued  as  heir  and 
devisee,  and  pleads  that  he  hath  no  "assets  by 
descent,"  on  which  the  plaintiff  takes  issne,  and 
a  verdict  be  found  for  the  defendant  a  repleader 
will  be  awarded  [by  the  appellate  Court,  thoag-h 
not  prayed  in  the  Court  below  ;]  because  the  issue 
has  only  tried  the  rlffht  as  to  the  descent,  bat  not 
as  to  the  devise. 


*Pleadlnff  and  Practice— Failure  of  Plea  to  Set  Out 
Olst  of  Action— Verdlct-Bffect.— In  Kerr  v.  Dixon,  S 
Call  382,  it  is  said:  "It  has  often  been  decided  here, 
that  a  verdict  did  not  care  a  ^leclaration,  which 
omitted  to  set  out  the  srist  of  the  action.  The  same 
principle  will  extend  to  the  cas'e  of  a  plea,  which 
does  not  set  out  the  giat  of  the  defence.    In  both 
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Sane— Record  of  Lower  Coflrt— JudgmenUt— [*Tls  the 

constant  coarse  of  the  Court,  to  look  into  the 
whole  record,  and  to  irive  the  Judsrment  which 
the  Coort  below  ousrht  to  have  iriven.] 

John  Baird  &  Co.  brought  an  action  of 
debt  against  Mattoz,  as  heir  and  devisee  of 
his  father,  upon  a  bond  entered  into  by  the 
father  to  John  Baird  &  Co.  for  the  payment 
of  money. 

The  defendant  pleaded,  nothing  by  de- 
scent; and,  the  plaintiffs  took  issue  on  the 
plea.  The  jury  found,  that  the  defendant 
had  no  assets  by  descent,  and  the  County 
Court  gave  judgment  for  the  defendant. 
The  plaintiff  appealed  to  the  District  Court, 
where  the  judgment  of  the  County  Court 
was  affirmed;  and,  from  that  judgment  of 
affirmance,  John  Baird  8l  Co.  appealed  to 
this  Court. 

Call,  for  the  appellants. 

The  defendant  was  charged  in  the  decla- 
ration as  devisee,  as  well  as  heir,  but  the 
plea  says  nothing  as  to  the  devise;  and, 
therefore,  the  defendant  remains  unde- 
fended as  to  that.  So  that,  both  par- 
258  ties  having  misbehaved  ^themselves, 
there  should  be  a  repleader  awarded 
up  to  the  declaration. 

PENDLETON,  President.  By  calling 
him  both  heir  and  devisee,  is  he  not  neces- 
sarily sued  as  heir  alone? 

Call.  That  objection  occurred  when  I 
was  considering  the  case,  but  there  is  noth- 
ing in  it;  for,  particular  interests  only, 
might  have  been  devised  to  him,  and  then, 
he  would  not  be  heir. 

Cur.  adv.  vnlt. 

On  the  next  day,  Pendleton,  President, 
observed,  that  as  it  was  clear,  if  the  devise 
to  the  defendant  was  in  fee  simple,  that  he 
would  take  by  descent,  and  not  by  the  de- 
vise, the  doubt  was,  whether  the  Court, 
after  verdict,  would  not  presume  it  so ;  es- 
pecially, as  the  plaintiff  had  not  demurred 
to  the  plea.  That,  at  least,  it  would  have 
been  fair  for  him  to  have  moved  the  Court 
below  to  award  a  repleader;  and,  that  the 
Court  wished  to  hear  the  plaintiff's  counsel 
further  upon  the  subject  on  some  other  day 
of  the  Court. 

At  a  subsequent  day, 

cases,  a  degree  of  particularity  and  certainty  is 
necessary,  not  only  that  the  adverse  party  may 
know  precisely  what  to  answer,  (the  end  and  object 
of  special  pleading-.)  but  that  the  Court  may  not 
pass  Judgment  in  a  case,  which  does  not  appear  to 
them  to  warrant  it:  And  that  they  may  not,  as  for 
example,  in  the  case  before  us,  discharge  a  defend* 
ant,  on  a  plea  of  Justification,  unless  there  appears 
a  good  Justification,  in  point  of  law.  These  prin- 
ciples have  had  the  sanction  of  this  court,  in  the 
cases  of  Winston  ▼.  Francisco,  2  Wash.  187;  Chiches- 
ter T.  Vass.  1  Call  8S;  and  Baird  v,  MaUox,  1  Call  267." 
See  also,  citing  the  principal  case.  Burkhart  v.  Jen- 
nings, 8  W.  Va.  260:  Moss  ▼.  Moss,  4  H.  &  M.  804. 

Mppallata  Practice— Inspsctlos  of  Whole  Record.— 
For  the  proposition  that  the  appellate  court  upon 
an  appeal  must  inspect  the  whole  record,  the  prin- 
cipal case  is  cited  and  approved  in  Murdock  v. 
Hemdon,  4  H.  &  M.  208:  Hook  v.  Tumbull,  0  Call  8& 


Call,  for  the  appellants,  made  two 
points:  1st.  That,  upon  the  f^eneral  doc- 
trine of  repleaders,  a  repleader  ought  to  be 
awarded  in  this  case.  2dly.  That  judg- 
ment by  default  should  have  been  rendered 
in  the  Court  below,  against  the  defendant, 
as  devisee. 

1.  Upon  the  general  doctrine  of  repleaders. 

There  are  two  cases  in  which  repleaders 
are  constantly  awarded. 

The  first  is,  where  the  issue  joined  is  so 
immaterial  that  it  does  not  settle  the  con- 
troversy and  decide  the  right  between  the 
parties.  3  Black.  Com.  395;  [Staples  v. 
Haydon«]  6  Mod.  2;  [Rex  v.  Philips,]  1 
Burr.  301-2. 

The  second,  which  grows  out  of  the  other, 
is,  where  the  whole  declaration  has  not  been 
answered  by  the  plea.  Heath's  Maxims, 
174. 

259  *Both    these    are    applicable  to  the 
case   under  consideration.     For,    the 

issue  here,  has  not  decided  the  right,  .  and 
the  plea  has  only  answered  a  part  of  the 
declaration.  Because,  although,  the  defend- 
ant had  nothing  by  descent,  he  might  have 
had  an  estate  by  devise,  and^  therefore,  the 
right  was  not  determined ;  and,  as  the  de- 
fendant was  likewise  charged  as  the  devisee, 
and  the  plea  said  nothing  as  to  that,  only 
part  of  the  declaration  was  answered. 

It  does  not  necessarily  follow,  that,  be- 
cause, he  was  heir  at  law,  he  took  the  de- 
vised estates  by  descent;  nor  will  the  Court 
presume  it.  For,  the  devise  might  have 
been  for  life,  or  for  years,  with  remainder 
to  another  in  fee.  In  which  case,  he  would 
have  taken  by  devise,  and  not  by  descent. 
It  cannot  be  objected  to  such  a  supposition, 
that  the  remainder-man  was  not  sued  also. 
Because,  if  he  were  dead,  no  action  lay 
against  his  heir  or  devisee  jointly,  with 
the  heir  or  devisee  of  the  testator ;  for,  the 
statute  which  gives  redress  against  the  dev- 
isee, has  not  provided  for  such  a  case  as 
that.  Therefore,  as  it  is  no  unfair  infer- 
ence, that  he  might  have  taken  by  devise, 
the  issue  joined  has  not  decided  the  right, 
nor  has  the  plea  covered  the  declaration ; 
which,  according  to  the  authorities  cited, 
are  good  causes  for  awarding  a  repleader. 

The  inference  which  I  contend  for,  is 
illustrated  and  sanctioned  by  the  decisions 
to  be  found  in  many  of  the  English  books. 
Thus,  in  the  case  of  Tryon  v.  Carter,  2 
Stra.  994,  where  to  a  bond  conditioned  for 
the  payment  of  money  on  or  before  the  5th 
of  December,  the  defendant  pleaded  pay- 
ment on  the  5th  of  December ;  to  which 
there  was  a  replication :  and  a  verdict  for 
the  plain tifF.  But,  a  repleader  was  a 
awarded,  because  the  issue  was  immaterial ; 
for,  it  finds  no  breach  of  the  condition,  in- 
asmuch as  it  might  have  been  paid  before 
the  5th  of  December;  and,  then  the  condi- 
tion of  the  bond  was  saved.  The  principle 
of  which  decision,  exactly  applies  to  the 
case  now  under  consideration :  for,  the  in- 
ference contended  for  here,  is  not  more 
strained  than  the   one  adopted  there; 

260  *and,  of   course,    that  determination 
should  regulate  the  judgment  in  this 

case. 
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So,  in  Read  v.  Dawson,  [2  Mod.  139,  and 
5  Bac.  Abr.  456,  GwiL  ed.]  where  in  an 
action  on  a  bond  against  the  defendant  as 
executor,  issue  was  joined  whether  the  de- 
fendant had  assets  or  not,  on  the  13th  of 
November;  which  was  the  day,  on  which 
he  had  the  first  notice  of  the  plaintiff's 
original  writ ;  and  it  was  found  for  the  de- 
fendant, that  then  he  had  not  assets;  but 
this  was  held  an  immaterial  issue,  and  a 
repleader  awarded :  for  although  he  had  no 
assets  then,  yet,  if  he  had  any  afterwards, 
he  was  liable  to  the  plaintiff's  action. 
Now,  the  reasoning  in  that  case,  applies 
with  full  force  to  the  one  before  the  Court ; 
for  it  would  be  difficult  to  maintain  why 
subsequent  assets  should  be  inferred  in  that 
case,  more  than  an  estate  by  devise  in 
this. 

The  general  doctrine  and  the  decisions 
are,  therefore,  clearly  with  the  appellants, 
and  prove  that  a  repleader  ought  to  be 
awarded.  Because  the  issue  joined  did  not 
decide  the  right,  and  answer  the  whole 
cause  of  the  miction  stated  in  the  declaration. 

The  verdict  will  not  cure  the  defect  in 
the  pleadings;  because  that  only  helps  mis- 
prisions and  Jeofails  (by  which  I  mean  the 
mistakes  of  the  Clerk,  or  the  slips  in  form 
of  the  pleader, )  but  does  not  aid  the  want  of 
sufficient  matter.  It  cures  the  omission 
of  form,  but  not  of  essential  facts.  Buer's 
Pleadings,  286 ;  [5  Bac.  Abr.  454,  Gwil.  ed.] 

Therefore,  an  issue  joined  upon  a  plea  or 
replication,  which  does  not  involve  the  evi- 
dence of  the  right,  is  not  cured  by  the  ver- 
dict; for,  as  the  book  correctly  states,  if 
what  is  material  in  the  cause  be  not  put 
in  issue,  it  is  not  made  necessary  to  be 
proved  on  the  trial ;  and  if  it  be  not  made 
necessary  to  be  proved  on  the  trial,  then 
the  jury  could  not  form  any  judgment  of 
the  fact;  and,  therefore,  their  verdict  ought 
not  to  be  conclusive  upon  it.  This  seemed 
to  have  been  the  opinion  of  the  Court  upon 
our  own  act  of  Assembly  in  the  case 
261  of  Chichester  *v.  Vass,  [ante,  p.  83,] 
at  the  last  term ;  in  which  it  was  held, 
that  the  omission  of  an  essential  fact  or 
actual  substance,  was  not  cured  by  the  ver- 
dict. 

Now,  in  this  case,  the  evidence  with  re- 
gard to  the  devise,  could  not  have  been 
given  by  the  plaintiff  on  the  issue  which 
was  joined ;  but  if  offered,  the  Court  must 
have  rejected  it.  For,  evidence  of  an  es- 
tate by  devise  would  not  have  maintained 
a  replication  that  the  defendant  had  assets 
by  descent;  because,  the  allegation  and 
the  proof  would  have  been  entirely  differ- 
ent, and,  therefore,  the  testimony  could  not 
have  been  received. 

Which  is  decisive,  that  an  essential  fact 
was  not  put  in  issue,  and  consequently, 
that  the  verdict,  according  to  the  cases 
cited,  has  not  cured  the  defect. 

There  may,  at  iirst  sight,  appear  to  be 
some  inconsistencies  in  the  Knglish  cases 
upon  this  subject.  But  two  rules,  which 
are  to  be  collected  from  the  books,  will  ex- 
plain all  the  differences. 

The  first  is,  that  if  an  immaterial  issue 
be    found   for  him  who  tenders  it,  he  shall 


not  have  judgment,  because  it  was  his  own 
fault,  and  the  contrary  practice  would  tend 
to  encourage  tricks  in  pleading.  Thus  in 
the  case  of  Tryon  v.  Carter,  [2  Stra.  994,  ] 
mentioned  before,  the  bar  was  good,  but 
the  plaintiff  tendered  an  issue  which  being 
immaterial  did  not  decide  the  right,  and, 
therefore,  he  was  not  entitled  to  judgment. 
The  second  rule  is,  if  the  plea  be  bad  and 
the  declaration  good,  or  the  plea  good  and 
an  immaterial  issue  be  tendered  thereto  by 
the  plaintiff,  that  in  either  case,  a  verdict 
in  favor  of  the  good  pleader,  shall  be  sus- 
tained; and  judgment  given  for  him:  Be- 
cause, it  is  what  the  Court  ought  to  have 
done  at  the  time  of  pleading.  For,  if  the 
plea  was  insufficient,  the  plaintiff  should 
have  had  judgment  for  the  want  of  a  plea  ; 
because,-  a  bad  plea  was  the  same  as  no 
plea  at  all.  And  if  an  insufficient  issue 
was  offered  to  the  bar,  the  plaintiff  not 
having  avoided  it,  ought  to  have  been 

262  ^precluded  from   proceeding  any  fur- 
ther,   unless   he  would   shew    matter 

of  avoidance. 

Thus  in  Nichols's  Case,  5  Co.  [43,]  where 
before  the  statute,  the  defendant  pleaded 
payment  without  acquittance,  to  an  action 
on  a  single  bill,  on  which  plea  issue  was 
joined  and  found  for  the  plaintiff,  judgment 
was  according  to  the  verdict ;  because,  pay- 
ment without  acquittance  did  not  discharge 
the  single  bill,  but  the  cause  of  action  re- 
mained still.  Of  course  the  plea  was  bad 
and  might  have  been  rejected  when  offered. 
A  verdict,  therefore,  in  conformity  to  the 
plaintiff's  right  to  judgment,  where  the 
defendant  had  offered  nothing  to  preclude 
his  cause  of  action,  instead  of  prejudicing, 
ought  rather  to  have  confirmed  it.  But,  if 
in  that  case,  as  is  said  in  1  Lev.  32,  the  ver- 
dict had  been  for  the  defendant,  he  would 
not  have  had  judgment;  because  he  had 
shewn  nothing  to  bar  the  plaintiff's  action. 

So,  if  to  an  action  of  debt  upon  a  bond, 
the  defendant  pleads  not  guilty,  on  which 
issue  is  taken,  and  there  be  a  verdict  for 
the  plaintiff,  he  shall  have  judgment;  be- 
cause although  the  issue  was  immaterial, 
yet,  as  the  defendant  had  said  nothing  in 
bar  of  the  plaintiff's  demand,  his  plea 
ought  not  to  have  been  received  at  first,  but 
judgment  entered  for  the  plaintiff  for  want 
of  a  plea ;  and  the  verdict  in  conformity  to 
the  right,  instead  of  defeating,  in  fact, 
tends  to  strengthen  it. 

But,  if  since  our  act  of  Assembly,  the 
defendant  of  an  action  of  debt  upon  a  bond 
were  to  plead  payment  generally,  and  the 
plaintiff  were  to  reply  that  the  defendant 
did  not  pay  the  money  on  a  certain  day, 
and  an  issue  taken  on  that  replication 
should  be  found  for  the  defendant,  I  think 
he  should  have  judgment.  Because  the 
plea,  which  is  a  good  one,  would  answer  the 
whole  declaration,  and  the  replication,  in- 
stead of  meeting  the  plea,  would  take  issue 
upon  an  immaterial  point.  So  that  the  bar, 
remaining  unanswered,  would  not  be 
avoided;  and,  therefore,  the  plaintiff,  not 
having    shewn    any  thing  in  support 

263  of  his  action,  ought  *not  to  be  allowed 
to  proceed  any  further  in  his  suit. 
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The  whole  difference,  therefore,  consists 
in  the  verdicts  being  in  favor  of  the  good 
or  of  the  faulty  pleader.  In  the  first  case, 
judgment  shall  be  according  to  the  verdict; 
bat,  otherwise,  in  the  latter. 

No  exception  to  this  position,  is  recol- 
lected at  present ;  and,  therefore,  I  believe 
I  may  venture  to  say,  that  a  due  attention 
to  the  two  rules  just  mentioned,  will  enable 
us  to  reconcile  all  the  cases  upon  the  sub- 
ject. So,  that  it  may  be  laid  down  as  a 
maxim,  that  the  verdict  will  not  cure  in 
any  case,  where  the  issue  joined,  does  not 
decide  the  right  in  controversy  between  the 
parties;  and,  consequently,  I  infer,  that 
upon  the  general  doctrine,  as  the  issue  here 
has  not  decided  the  right,  a  repleader  ought 
to  be  awarded. 

2.  But,  if  this  point  be  against  me,  then 
I  contend :  Secondly,  that  judgment  by  de- 
fault should  have  been  rendered  for  the 
plaintiff,  against  the  defendant  as  devisee; 
because,  the  plea  having  offered  nothing  in 
bar  of  the  devise,  had  so  far  confessed  the 
cause  of  action;  and,  therefore,  although 
the  verdict  is  for  the  defendant,  upon  the 
plea  that  was  offered,  still  the  plaintiff  was 
entitled  to  judgment  against  him  as  devisee, 
for  want  of  a  plea.     5  Com.  Dig.  467. 

For,  if  the  defendant  had  appeared  at 
the  rules  upon  the  return  day  of  the  writ, 
and  pleaded  this  plea,  the  plaintiffs  might 
have  prayed  judgment  against  him  as  dev- 
isee, for  want  of  a  plea  as  to  the  devise. 
Weeks  v.  Peach,  Holt,  561,  [1  Salk.  179]. 
But  here,  he  was  in  a  better  situation ;  for, 
he  actually  had  judgment  against  the  de- 
fendant ;  which  could  only  be  set  aside  ac- 
cording to  the  opinion  of  this  Court,  in 
Downman  v.  Downman's  exrs.  1  Wash.  26, 
by  a  sufficient  plea  going  to  the  decision  of 
the  merits  of  the  cause.  As,  therefore,  the 
plea  only  went  to  his  capacity  of  heir,  the 
office  judgment  should  not  have  been  set 
aside  any  further ;  because,  no  more  than 
the   character   of  heir   was  covered  by  the 

plea. 
264  *That  the  plaintiff  took  issue,  is  no 

objection ;  for,  the  plea,  as  far  as  it 
went,  was  a  good  bar ;  the  Court  were  bound 
to  receive  it;  and,  the  plaintiff  was  obliged 
to  accept  the  issue  which  it  tendered.  His 
doings  therefore,  what  the  law  required, 
could  not  operate  to  his  prejudice;  and, 
consequently,  so  much  of  the  judgment,  as 
was  not  embraced  within  the  plea,  should 
have  remained. 

In  snch  a  case,  two  pleas  are  necessary ; 
1.  No  assets  by  descent,  which  was  the  plea 
here;  2.  That  the  defendant  took  nothing 
by  devise,  which  has  been  omitted  in  the 
present  case.  The  wit  of  man  cannot  sug- 
gest a  plea,  which  will  bar  an  action  like 
the  present,  without  inserting  both  these 
facts.  For,  they  are  substantive  and  inde- 
pendent of  each  other ;  and  are,  therefore, 
distinct  matters  of  defence,  which  require 
distinct  pleas.  But,  as  only  one  of  them 
was  offered,  the  plaintiff  remained  unan- 
swered, as  to  the  other;  and,  consequently, 
as  to  that,  the  judgment  should  have  stood. 
All  which  is  fully  proved  by  the  before- 
mentioned   case   of  Weeks   v.   Peach.      In 


which  it  is  expressly  said,  that  where  the 
plea  only  answers  part  of  the  demand,  that 
the  plaintiff  may  take  his  judgment,  as  to 
the  residue,  by  nil  dicit. 

It  is  no  objection  that  the  plaintiff  did 
not  demur.  Because  qua  heir,  it  was  a 
good  plea;  and,  therefore,  upon  a  demurrer, 
it  would  have  been  decided  for  the  defend- 
ant, as  to  that  character;  but,  the  point 
would  still  have  remained  as  to  his  charac- 
ter of  devisee.  So,  that  the  very  same 
questions  would  have  been  open  after  the 
decision  upon  the  demurrer,  that  now  are; 
and,  consequently,  neither  justice  or  fair- 
ness would  have  been  in  any  degree  pro- 
moted by  it.  Besides,  a  demurrer  in  such 
a  case,  would  have  wrought  a  discontinu- 
ance of  the  whole  cause.  Week  v.  Speed, 
1  Salk.  94.  For,  this  plea  did  not  begin  as 
an  answer  to  the  whole,  when  in  fact,  it 
was  only  an  answer  to  part,  and,  therefore, 
demurrable  to,  (as  if,  in  trespass  upon  two 
closes,  the  defendant  pleads  not 
265  guilty,  generally  to  the  *whole  tres- 
pass, and  only  offers  a  justification  as 
to  one  close,  in  which  case  the  plea  is  bad, 
and  may  be  demurred  to;)  but,  the  plea 
from  the  commencement  to  the  end,  is  con- 
fined to  one  charge  only,  and  is  aptly  and 
properly  pleaded  to  that.  Therefore,  the 
plaintiff  ought  not  to  have  demurred,  but 
was  obliged  to  take  issue  on  it ;  as  it  was  a 
sufiBcient  answer  to  one  character.  But,  at 
the  same  time,  he  was  entitled  to  judgment 
by  nil  dicit  against  the  defendant  as  to  the 
devise,  according  to  the  case  of  Weeks  v. 
Peach,  before-mentioned. 

That  the  plaintiffs  did  not  apply  for  a 
repleader  in  the  Courts  below,  is  no  objec- 
tion. 

1.  Because,  the  defendant  was  guilty  of 
the  first  fault,  in  not  pleading  to  the  whole 
declaration,  which  perhaps  was  done  with 
design,  and  with  a  view  to  this  very  event, 
of  the  difficulty  of  deciding  what  would  be 
the  eonsequence  of  an  issue  and  verdict 
upon  one  charge,  without  any  plea  to  the 
other:  an  experiment,  which  he  was  possi- 
bly the  more  ready  to  try,  as  if  it  should  be 
finally  decided  that  there  should  be  judg- 
ment against  him  by  nil  dicit,  as  to  his 
capacity  of  devisee,  he  would  run  but  little 
risque.  Because,  a  judgment  by  default 
against  a  devisee,  would  nt»t  perhaps  be 
entered  de  bonis  propriis.  For,  the  act  of 
Assembly  has  not  directed  it  in  so  many 
words;  and,  therefore,  according  to  the 
liberality  which  distinguishes  Courts  of 
Justice  at  present,  the  plaintiff  would  only 
be  allowed  to  take  an  extent.  So,  that  it 
was  probably  thought  that  the  game  was  a 
safe  one,  and  might  be  played  without  dan- 
ger to  the  defendant :  in  which  view  of  the 
case,  he  would  be  entitled  to  but  little  coun- 
tenance. 

2.  Because  it  is  the  province  of  the  Appel- 
late Court,  to  correct  the  errors  of  inferior 
Courts,  from  whatever  cause  proceeding; 
and  this,  whether  the  party  injured,  ex- 
cepts to  the  opinion  of  the  inferior  Court 
at  the  time  or  not.  Thus,  if  a  plaintiff 
obtains  an  irregular  judgment  against  the 
defendant  in  an  inferior  Court,   the  Appel- 
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So,  in  Read  v.  Dawson,  [2  Mod.  139,  and 
5  Bac.  Abr.  456,  Gwil.  ed.]  where  in  an 
action  on  a  bond  against  the  defendant  as 
executor,  issue  was  joined  whether  the  de- 
fendant had  assets  or  not,  on  the  13th  of 
November;  which  was  the  day,  on  which 
he  had  the  first  notice  of  the  plaintiff's 
original  writ ;  and  it  was  found  for  the  de- 
fendant, that  then  he  had  not  assets;  but 
this  was  held  an  immaterial  issue,  and  a 
repleader  awarded :  for  although  he  had  no 
assets  then,  yet,  if  he  had  any  afterwards, 
he  was  liable  to  the  plaintiff's  action. 
Now,  the  reasoning  in  that  case,  applies 
with  full  force  to  the  one  before  the  Court ; 
for  it  would  be  difficult  to  maintain  why 
subsequent  assets  should  be  inferred  in  that 
case,  more  than  an  estate  by  devise  in 
this. 

The  general  doctrine  and  the  decisions 
are,  therefore,  clearly  with  the  appellants, 
and  prove  that  a  repleader  ought  to  be 
awarded.  Because  the  issue  joined  did  not 
decide  the  right,  and  answer  the  whole 
cause  of  the  action  stated  in  the  declaration. 

The  verdict  will  not  cure  the  defect  in 
the  pleadings ;  because  that  only  helps  mis- 
prisions and  Jeofails  (by  which  I  mean  the 
mistakes  of  the  Clerk,  or  the  slips  in  form 
of  the  pleader, )  but  does  not  aid  the  want  of 
sufficient  matter.  It  cures  the  omission 
of  form,  but  not  of  essential  facts.  Euer*s 
Pleadings,  286;  [5  Bac.  Abr.  454,  Gwil.  ed.] 

Therefore,  an  issue  joined  upon  a  plea  or 
replication,  which  does  not  involve  the  evi- 
dence of  the  right,  is  not  cured  by  the  ver- 
dict; for,  as  the  book  correctly  states,  if 
what  is  material  in  the  cause  be  not  put 
in  issue,  it  is  not  made  necessary  to  be 
proved  on  the  trial;  and  if  it  be  not  made 
necessary  to  be  proved  on  the  trial,  then 
the  jury  could  not  form  any  judgment  of 
the  fact;  and,  therefore,  their  verdict  ought 
not  to  be  conclusive  upon  it.  This  seemed 
to  have  been  the  opinion  of  the  Court  upon 
our  own  act  of  Assembly  in  the  case 
261  of  Chichester  *v.  Vass,  [ante,  p.  83,] 
at  the  last  term ;  in  which  it  was  held, 
that  the  omission  of  an  essential  fact  or 
actual  substance,  was  not  cured  by  the  ver- 
dict. 

Now,  in  this  case,  the  evidence  with  re- 
gard to  the  devise,  could  not  have  been 
given  by  the  plaintiff  on  the  issue  which 
was  joined ;  but  if  offered,  the  Court  must 
have  rejected  it.  For,  evidence  of  an  es- 
tate by  devise  would  not  have  maintained 
a  replication  that  the  defendant  had  assets 
by  descent;  because,  the  allegation  and 
the  proof  would  have  been  entirely  differ- 
ent, and,  therefore,  the  testimony  could  not 
have  been  received. 

Which  is  decisive,  that  an  essential  fact 
was  not  put  in  issue,  and  consequently, 
that  the  verdict,  according  to  the  cases 
cited,  has  not  cured  the  defect. 

There  may,  at  first  sight,  appear  to  be 
some  inconsistencies  in  the  English  cases 
upon  this  subject.  But  two  rules,  which 
are  to  be  collected  from  the  books,  will  ex- 
plain all  the  differences. 

The  first  is,  that  if  an  immaterial  issue 
be   found   for  him  who  tenders  it,  he  shall 


not  have  judgment,  because  it  was  his  own 
fault,  and  the  contrary  practice  would  tend 
to  encourage  tricks  in  pleading.  Thus  in 
the  case  of  Tryon  v.  Carter,  [2  Stra.  994,] 
mentioned  before,  the  bar  was  good,  but 
the  plaintiff  tendered  an  issue  which  being 
immaterial  did  not  decide  the  right,  and, 
therefore,  he  was  not  entitled  to  judgment. 
The  second  rule  is,  if  the  plea  be  bad  and 
the  declaration  good,  or  the  plea  good  and 
an  immaterial  issue  be  tendered  thereto  by 
the  plaintiff,  that  in  either  case,  a  verdict 
in  favor  of  the  good  pleader,  shall  be  sus- 
tained; and  judgment  given  for  him:  Be- 
cause, it  is  what  the  Court  ought  to  have 
done  at  the  time  of  pleading.  For,  if  the 
plea  was  insufficient,  the  plaintiff  should 
have  had  judgment  for  the  want  of  a  plea ; 
because,-  a  bad  plea  was  the  same  as  no 
plea  at  all.  And  if  an  insufficient  issue 
was  offered  to  the  bar,  the  plaintiff  not 
having  avoided  it,  ought  to  have  been 

262  *prccluded  from   proceeding  any  fur- 
ther,   unless   he  would   shew    matter 

of  avoidance. 

Thus  in  Nichols's  Case,  5  Co.  [43,]  where 
before  the  statute,  the  defendant  pleaded 
payment  without  acquittance,  to  an  action 
on  a  single  bill,  on  which  plea  issue  was 
joined  and  found  for  the  plaintiff,  judgment 
was  according  to  the  verdict ;  because,  pay- 
ment without  acquittance  did  not  discharge 
the  single  bill,  but  the  cause  of  action  re- 
mained still.  Of  course  the  plea  was  bad 
and  might  have  been  rejected  when  offered. 
A  verdict,  therefore,  in  conformity  to  the 
plaintiff's  right  to  judgment,  where  the 
defendant  had  offered  nothing  to  preclude 
his  cause  of  action,  instead  of  prejudicing, 
ought  rather  to  have  confirmed  it.  But,  if 
in  that  case,  as  is  said  in  1  Lev.  32,  the  ver- 
dict had  been  for  the  defendant,  he  would 
not  have  had  judgment;  because  he  had 
shewn  nothing  to  bar  the  plaintiff's  action. 

So,  if  to  an  action  of  debt  upon  a  bond, 
the  defendant  pleads  not  guilty,  on  which 
issue  is  taken,  and  there  be  a  verdict  for 
the  plaintiff,  he  shall  have  judgment;  be- 
cause although  the  issue  was  immaterial, 
yet,  as  the  defendant  had  said  nothing  in 
bar  of  the  plaintiff's  demand,  his  plea 
ought  not  to  have  been  received  at  first,  but 
judgment  entered  for  the  plaintiff  for  want 
of  a  plea ;  and  the  verdict  in  conformity  to 
the  right,  instead  of  defeating,  in  fact, 
tends  to  strengthen  it. 

But,  if  since  our  act  of  Assembly,  the 
defendant  of  an  action  of  debt  upon  a  bond 
were  to  plead  payment  generally,  and  the 
plaintiff  were  to  reply  that  the  defendant 
did  not  pay  the  money  on  a  certain  day, 
and  an  issue  taken  on  that  replication 
should  be  found  for  the  defendant,  I  think 
he  should  have  judgment.  Because  the 
plea,  which  is  a  good  one,  would  answer  the 
whole  declaration,  and  the  replication,  in- 
stead of  meeting  the  plea,  would  take  issue 
upon  an  immaterial  point.  So  that  the  bar, 
remaining  unanswered,  would  not  be 
avoided;  and,  therefore,  the  plaintiff,  not 
having    shewn   any  thing  in  support 

263  of  his  action,  ought  *not  to  be  allow- 
to  proceed  any  further  in  his  sui^ 
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The  whole  difference,  therefore,  consists 
in  the  verdicts  being  in  favor  of  the  good 
or  of  the  faulty  pleader.  In  the  first  case, 
judgment  shall  be  according  to  the  verdict ; 
but,  otherwise,  in  the  latter. 

No  exception  to  this  position,  is  recol- 
lected at  present;  and,  therefore,  I  believe 
I  may  venture  to  say,  that  a  due  attention 
to  the  two  rules  just  mentioned,  will  enable 
us  to  reconcile  all  the  cases  upon  the  sub- 
ject. So,  that  it  may  be  laid  down  as  a 
maxim,  that  the  verdict  will  not  cure  in 
any  case,  where  the  issue  joined,  does  not 
decide  the  right  in  controversy  between  the 
parties;  and,  consequently,  I  infer,  that 
upon  the  general  doctrine,  as  the  issue  here 
has  not  decided  the  right,  a  repleader  ought 
to  be  awarded. 

2.  Bat,  if  this  point  be  against  me,  then 
I  contend :  Secondly,  that  judgment  by  de- 
fault should  have  been  rendered  for  the 
plaintiff,  against  the  defendant  as  devisee ; 
because,  the  plea  having  offered  nothing  in 
bar  of  the  devise,  had  so  far  confessed  the 
cause  of  action;  and,  therefore,  although 
the  verdict  is  for  the  defendant,  upon  the 
plea  that  was  offered,  still  the  plaintiff  was 
entitled  to  judgment  against  him  as  devisee, 
for  want  of  a  plea.     5  Com.  Dig.  467. 

For,  if  the  defendant  had  appeared  at 
the  rules  upon  the  return  day  of  the  writ, 
and  pleaded  this  plea,  the  plaintiffs  might 
have  prayed  judgment  against  him  as  dev- 
isee, for  want  of  a  plea  as  to  the  devise. 
Weeks  v.  Peach,  Holt,  561,  [1  Salk.  179]. 
But  here,  he  was  in  a  better  situation ;  for, 
he  actually  had  judgment  against  the  de- 
fendant ;  which  could  only  be  set  aside  ac- 
cording to  the  opinion  of  this  Court,  in 
Downman  v.  Downman's  exrs.  1  Wash.  26, 
by  a  sufficient  plea  going  to  the  decision  of 
the  merits  of  the  cause.  As,  therefore,  the 
plea  only  went  to  his  capacity  of  heir,  the 
office  judgment  should  not  have  been  set 
aside  any  further ;  because,  no  more  than 
the    character   of  heir   was  covered  by  the 

plea. 
264  *That  the  plaintiff  took  issue,  is  no 
objection ;  for,  the  plea,  as  far  as  it 
went,  was  a  good  bar ;  the  Court  were  bound 
to  receive  it ;  and,  the  plaintiff  was  obliged 
to  accept  the  issue  which  it  tendered.  His 
doingv  therefore,  what  the  law  required, 
could  not  operate  to  his  prejudice;  and, 
consequently,  so  much  of  the  judgment,  as 
was  not  embraced  within  the  plea,  should 
have  remained. 

In  such  a  case,  two  pleas  are  necessary ; 
1.  No  assets  by  descent,  which  was  the  plea 
here ;  2.  That  the  defendant  took  nothing 
by  devise,  which  has  been  omitted  in  the 
present  case.  The  wit  of  man  cannot  sug- 
gest a  plea,  which  will  bar  an  action  like 
the  present,  without  inserting  both  these 
facts.  For,  they  are  substantive  and  inde- 
pendent of  each  other ;  and  are,  therefore, 
distinct  matters  of  defence,  which  require 
distinct  pleas.  But,  as  only  one  of  them 
was  offered,  the  olaintiff  remained  unan- 
swered, as  '  nd,  consequently, 
as  to  tha^  onld  have  stood. 
All  whif  by  the  bef ore- 
mentitw?  v.   Peach.      In 


which  it  is  expressly  said,  that  where  the 
plea  only  answers  part  of  the  demand,  that 
the  plaintiff  may  take  his  judgment,  as  to 
the  residue,  by  nil  dicit. 

It  is  no  objection  that  the  plaintiff  did 
not  demur.  Because  qua  heir,  it  was  a 
p^ood  plea ;  and,  therefore,  upon  a  demurrer, 
it  would  have  been  decided  for  the  defend- 
ant, as  to  that  character;  but,  the  point 
would  still  have  remained  as  to  his  charac- 
ter of  devisee.  So,  that  the  very  same 
questions  would  have  been  open  after  the 
decision  upon  the  demurrer,  that  now  are ; 
and,  consequently,  neither  justice  or  fair- 
ness would  have  been  in  any  degree  pro- 
moted by  it.  Besides,  a  demurrer  in  such 
a  case,  would  have  wrought  a  discontinu- 
ance of  the  whole  cause.  Week  v.  Speed, 
1  Salk.  94.  For,  this  plea  did  not  begin  as 
an  answer  to  the  whole,  when  in  fact,  it 
was  only  an  answer  to  part,  and,  therefore, 
demurrable  to,  (as  if,  in  trespass  upon  two 
closes,  the  defendant  pleads  not 
265  guilty,  generally  to  the  *whole  tres- 
pass, and  only  offers  a  justification  as 
to  one  close,  in  which  case  the  plea  is  bad, 
and  may  be  demurred  to;)  but,  the  plea 
from  the  commencement  to  the  end,  is  con- 
fined to  one  charge  only,  and  is  aptly  and 
properly  pleaded  to  that.  Therefore,  the 
plaintiff  ought  not  to  have  demurred,  but 
was  obliged  to  take  issue  on  it;  as  it  was  a 
sufficient  answer  to  one  character.  But,  at 
the  same  time,  he  was  entitled  to  judgment 
by  nil  dicit  against  the  defendant  as  to  the 
devise,  according  to  the  case  of  Weeks  v. 
Peach,  before-mentioned. 

That  the  plaintiffs  did  not  apply  for  a 
repleader  in  the  Courts  below,  is  no  objec- 
tion. 

1.  Because,  the  defendant  was  guilty  of 
the  first  fault,  in  not  pleading  to  the  whole 
declaration,  which  perhaps  was  done  with 
design,  and  with  a  view  to  this  very  event, 
of  the  difficulty  of  deciding  what  would  be 
the  consequence  of  an  issue  and  verdict 
upon  one  charge,  without  any  plea  to  the 
other:  an  experiment,  which  he  was  possi- 
bly the  more  ready  to  try,  as  if  it  should  be 
finally  decided  that  there  should  be  judg- 
ment against  him  by  nil  dicit,  as  to  his 
capacity  of  devisee,  he  would  run  but  little 
risque.  Because,  a  judgment  by  default 
against  a  devisee,  would  nt»t  perhaps  be 
entered  de  bonis  propriis.  For,  the  act  of 
Assembly  has  not  directed  it  in  so  man}' 
words;  and,  therefore,  according  to  the 
liberality  which  distinguishes  Courts  of 
Justice  at  present,  the  plaintiff  would  only 
be  allowed  to  take  an  extent.  So,  that  it 
was  probably  thought  that  the  game  was  a 
safe  one,  and  might  be  played  without  dan- 
ger to  the  defendant :  in  which  view  of  the 
case,  he  would  be  entitled  to  but  little  coun- 
tenance. 

2.  Because  it  is  the  province  of  the  Appel- 
late Court,  to  correct  the  errors  of  inferior 
Courts,  from  whatever  cause  proceeding; 
and  this,  whether  the  party  injured,  ex- 
cepts to  the  opinion  of  the  inferior  Court 
at  the  time  or  not.  Thus,  if  a  plaintiff 
obtains  an  irregular  judgment  against  ^*" 
defendant  in  an  inferior  Court,   the  ^ 
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case,  on  whom  ss  it  most  reasonable,  that 
the  loss  should  fall?  On  Carr,  who  was  an 
innocent  man,  guilty  of  no  fault;  or,  on 
the  plaintiff,  whose  culpable  negligence, 
and  unaccountable  delay,  has  produced  it? 
It  is  one  of  the  first  principles  of  justice, 
that  he  whose  negligence  has  occasioned  a 
loss,  ought  to  bear  it.  But,  it  was  said, 
that  the  letters  of  Carr  ought  not  to  be  ad- 
mitted as  proof  of  the  loss.  Those,  who 
make  that  objection,  would  do  well  to  re- 
member, that  it  was  the  plaintiff  who  pro- 
duced them;  and,  therefore,  he  cannot 
object  to  the  defendant's  making  what  use 
of  them,  he  thinks  proper.  For,  they  are 
not  to  be  garbled,  but  must  be  taken  altg- 
gether,  and  not  partially,  I  am,  therefore, 
extremely  clear,  that  upon  the  merits  of 
the  case,  the  plaintiff  was  not  entitled  to 
recover. 

It  consequently  becomes  unnecessary  to 
decide  as  a  general  proposition,  the  ques- 
tion submitted  by  the  verdict.  But,  if  it 
had  been,  I  might  perhaps  have  thought, 
(though  I  give  no  opinion,)  that  circum- 
stanced as  this  case  is,  the  evidence  with- 
out auxiliary  testimony,  would  not  have 
been  entirely  free  from  objection,  under 
either  count  in  the  declaration.  In  Mackie 
V.  Davis,  [2  Wash.  219,]  and  M'Williams 
v.  Smith,  .[ante,  123,]  there  were  special 
statements  setting  forth  the  nature  of  the 
demand,  besides  the  common  money  counts. 
Which  had  this,  at  least,  to  recommend 
thehi,  that  they  gave  notice  to  the  defend- 
ant, and  enabled  him  to  come  prepared 
239  to  ^contest  the  demand;  whereas, 
the  other  practice  is  calculated  to  sur- 
prise and  throw  him  off  his  guard.  How- 
ever, as  before  observed,  I  would  not  be 
understood  as  deciding  that  question  at 
present,  or  as  meaning  to  be  bound  by  what 
I  have  said  with  regard  to  it:  Because,  it 
is  unnecessary,  as  I  am  'perfectly  satisfied 
that  no  action  can  be  maintained  against 
the  defendants,  upon  these  papers. 

I,  therefore,  concur  in  the  opinion,  that 
the  judgment  should  be  affirmed  upon  the 
merits  of  the  case.  For,  I  shall  never  be 
inclined  to  support  the  idea,  that  because 
the  strict  words  of  a  finding  may  apparently 
confine  the  verdict  to  a  particular  enquiry, 
a  plaintiff,  who  upon  the  broad  grounds  of 
justice  and  law,  has  no  title  to  recover, 
shall  be  allowed  to  take  his  adversary  by 
sur(>rise,  and  overthrow  an  honest  defence, 
by  a  critical  exposition  of  the  unskillful 
words  of  a  jury. 

PENDLETON,  President.  The  question, 
whether  a  general  indebitatus  assumpsit 
will  lie  on  a  bill  of  exchange,  note  or  bond 
assigned,  as  between  immediate  privies, 
took  up  much  time  in  conference,  since  the 
counsel  on  both  sides  argued  it  at  large, 
and  I  have  an  opinion  upon  it,  but  it  being 
unnecessary  to  decide  it  in  this  case,  the 
point  is  reserved  till  a  case  shall  arise, 
where  it  becomes  necessary,  and  there  may 
be  a  full  Court.  At  the  same  time,  I  can- 
not forbear  to  mention,  that  I  do  not  like 
this  new  practice  of  general  counts  much, 
as  they   tend   to  surprise   the  other  party, 


without  giving  him  an  opportunity  of  pre- 
paring for  a  full  defence.  In  England,  the 
usual  practice  is  to  insert  a  special  count, 
and  the  general  money  counts  are  only  re- 
sorted to,  on  account  of  some  defect  of  form 
in  the  special  count,  which  avoids  the  in- 
convenience of  surprise ;  because,  the  ad- 
verse party  has  notice  from  the  special 
count  of  the  matter  with  which  he  is 
charged.  Whereas,  the  general  count  does 
not  give  such  notice.  This  is  the  stronger 
in  a  case  against  executors,  who  must  nec- 
essarily be  less  acquainted  with  circum- 
stances, than  their  testator  was  himself.  In 
the  few  instances  which  have  occurred 
240  *in  this  Court,  of  suits  between  the 
assignee  and  assignor  of  bonds  or 
notes,  the  special  form  has  been  pursued. 
Such  are  Mackie  v.  Davis,  M' Williams  v. 
Smith,  and  Minnis  v.  Pollard,  [ante,  226]. 

But,  what  is  the  case  before  the  Court? 
Here,  upon  an  indebitatus  assumpsit,  papers 
are  offered  in  evidence  to  support  the  issue, 
which  do  not  shew  the  plaintiff  to  be  entitled 
in  any  form  of  action. 

The  papers  are  a  bill  drawn  in  September, 
1774,  by  Leitch,  in  favor  of  Carr,  and  by 
him  endorsed  and  remitted  to  Wood;  pro- 
tested in  January,  1775 ;  of  which  no  notice 
is  given  to  Carr,  until  September,  1784, 
above  nine  years  afterwards.  By  this  neg- 
lect, Carr's  responsibility,  as  endorsee,  was 
at  an  end :  And  does  he  revive  it  by  any 
promise  to  pay  or  acknowledgment  of  the 
debt?  On  the  contrary,  he  positively  re- 
fuses payment;  and,  for  a  good  reason  too, 
that  by  the  delay  he  had  lost  his  remedy 
against  the  drawer ;  solvent  at  the  time  of 
the  protest,  but  then  become  insolvent. 

Wood  thus  warned,  lies  by  till  1792,  eight 
years  longer,  and  seventeen  years  from  the 
date  of  the  protest,  when,  Carr  being  dead, 
he  brought  this  suit  against  his  executors, 
as  a  chance  of  recovering,  from  their  igno- 
rance of  the  transaction,  an  unjust  demand ; 
and,  by  the  general  indebitatus  assumpsit 
concealing  the  real  case,  so  as  to  better  the 
chance  by  surprise.  In  the  language  of 
Lord  Kenyon  in  the  case  of  Stedman  v. 
Gooch,  Espin.  Rep.  3,  I  consider  the  docu- 
ments as  mere  waste  paper,  and  think  the 
District  Court  very  properly  decided,  that 
they  were  not  legal  evidence.  Of  course, 
the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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[Tuesday.  May  IStli.  17V&1 
Appeal*— Lapse  of  Two  Terms— Rights  of  Appellee.*— 

If  the  appellant  let  two  terms  of  this  Court  elapse, 
after  the  appeal  has  been  granted  by  the  District 
Court,  the  appellee  may  brinsr  up  the  record,   and 

*AppeeIs— Lapse  of  Two  Terms— Rljrhts  of  Appellee.— 

After  two  terms  of  the  supreme  court  have  elapsed 
since  the  appeal,  and  before  the  record  is  brought 
up,  a  judgment  cannot  be  affirmed;  but  the  appeal 
may  be  dismissed  with  costs.  Nelson  ▼.  Matthews, 
1  H.  &  M.  21,  citinsr.  as  authority  for  this  decision, 
the  principal  case. 
See  generally,  monographic  noU  on  "Appeals." 
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have  the  salt  dismissed,  with  costs:  but  he  cannot 
hare  the  judgment  affirmed. 

The  appellant  had  let  two  terms  of  this 
Court  elapse,  after  the  appeal  was  prayed, 
without  bring-ing-  up  the  record;  and,  at 
this  term,  Copland,  on  behalf  of  the  appel- 
lee, (having^  proved  notice  of  the  motion,) 
moved  to  docket  the  appeal,  which  the  Court 
ordered  to  be  done.  He  then  asked  to  be 
permitted  to  open  the  record,  and  having 
shewn  there  was  no  error,  prayed  an  affirm- 
ance. 

Copland,  and  Wickham,  for  the  appellee. 

For  liTood  catise  shewn,  an  appeal  may  be 
docketed  after  the  second  term,  K  C.  89,  69; 
and  it  was  the  duty  either  of  the  Clerk,  or 
of  the  appellant,  to  send  up  the  record.  If 
it  be  the  fault  of  the  Clerk  why  it  is  not 
done,  then,  that  will  be  good  cause  for  re- 
ceiving: the  appeal  at  a  future  day.  If  it 
be  the  appellant's  own  fault,  then,  indeed, 
it  will  not  be  a  sufficient  reason  for  docket- 
ing it,  at  his  instance ;  but,  if  the  appellee 
consents,  it  may  still  be  docketed.  Now, 
let  it  t>e,  that  upon  such  consent,  the  judg- 
ment on  inspection  should  appear  to  be 
erroneous,  the  Court  here  would  certainly 
reverse  it ;  and  the  converse  of  the  proposi- 
tion must  be  equally  true.  If  what  we  con- 
tend for  be  not  allowable,  it  will  tend  to 
encourag^e  delay,  because  the  appellant  will 
pay  nothing  for  it. 

PENDI^ETON,  President,  delivered  the 
resolution  of  the  Court  as  follows : 

This  was  a  judgment  on  a  forthcoming 
bond,  in  Albemarle  County  Court,  in  June, 
1795 ;  the  defendant  appealed  to  the  District 
Court,  where  the  judgment  was  affirmed  on 
the  20th  April,  1796,  and  an  appeal  was 
prayed  to  this  Court.  In  April,  1797,  the 
record  was  not  returned,  and  the 
242  *appellee  was  entitled  to  a  dismission 
of  the  appeal,  with  costs ;  but  no  step 
is  taken  until  the  present  term,  when,  upon 
notice  to  the  appellant,  the  record  is 
produced  by  the  appellee,  who  moves  that 
it  may  be  opened,  and,  if  no  error,  that  the 
judgment  may  be  affirmed,  with  damages 
and  costs. 

On  a  view  of  the  act  of  Assembly,  it  ap- 
pears, that   the   Legislature  fully   contem- 
plated this  subject.     They  thought  it  proper 
to  allow  the  appellant  to  the  end  of  the  sec- 
ond term  of  this  Court  to  bring  up  the  rec- 
ord, before  any  neglect    was  to  be    imputed 
to  him ;  probably  from  the  remote  distances 
of  the    places   where   some  of  the  District 
Courts   are    held    from    this   City  and  our 
office,  to  which  the  record  is  to  be  returned. 
At  the  second   term,    the  appellee   had  a 
remedy  to  get  rid  of  the  appeal,  by  brini;:- 
ing  up  the  record,  and   praying   an  affirm- 
ance; and,  if  he  did   not  assert  it  then,  the 
subsequent  delay  is  to   be  imputed  to  him- 
self.   The  remedy  for  the  appellee  after  the 
second  term,  is  a  dismission  of  the  appeal, 
with  costs,   which    has   considerable    bene- 
ficial effects;  since,  besides  leaving  him  at 
liberty  to  pursue  his  judgment,  it  closes  all 
future  appellate  jurisdiction  over  the  cause. 
Whether  the  Legislature  meant,  that  any 
43amages  should  be  had  in  this  case,  or  left 


• 

them  to  be  recovered  on  the  appeal  bond, 
is  not  for  the  Court  to  say  on  this  occasion. 
It  is  sufficient  to  decide,  that  at  present, 
the  law  does  not  authorise  the  Court  to  go 
further  than  a  dismission,  with  costs, 
which  is  to  be  the  entry  in  this  cause,  and 
others  in  the  same  situation. 

The  case  of  Stephens  v.  White,  which 
gave  rise  to  our  rule,  was  an  application 
from  the  appellant,  who  wished  to  prosecute 
the  appeal ;  and,  on  notice  to  the  appellee, 
shewed  an  excuse,  satisfactory  to  the  Court, 
for  the  delay  in  transmitting  the  record ; 
upon  which,  it  was  docketed,  and  heard, 
and  he  subjected  himself  to  all  the  conse- 
quences. 

243         ^Booker's  Exrs.  v.  M'Roberts,  &c. 

Exrs.  of  Coutts. 

[Tuesday,  May  15th.  179a] 
Execators— Actloo  of  Debt— Replevlii    Bond.*— Exec- 
utors may  maintain  an  action  of  debt  upon  a  three 
months'  replevy  bond  payable  to  their  testator. 

This  was  an  action  of  debt  brought  in  the 
District  Court  of  Prince  Edward  upon  a 
three  months'  replevy  bond.  The  declara- 
tion was  in  the  common  form  of  a  declara- 
tion upon  a  bond  for  payment  of  money. 
Plea,  conditions  performed,  and  issue.  The 
jury  found  a  verdict  in  these  words:  *'We 
of  the  jury  find  for  the  plaintiffs  the  debt 
in  the  declaration  mentioned,  to  be  dis- 
charged by  the  payment  of  651.  lis.  3d. 
with  interest  from  the  21st  day  of  February, 
1775 ;  if  the  Court  shall  be  of  opinion  that  an 
action  of  debt  can  be  maintained  by  the 
plaintiffs  in  this  Court  in  this  cause,  it 
being  a  three  months'  replevy  bond,  taken 
under  an  execution  on  a  judgment  obtained 
in  the  County  Court  of  Halifax,  under  an 
act  of  Assembly,  entitled,  an  act,  declaring 
the  law  concerning  executions,  and  for  re- 
lief of  insolvent  debtors,  passed  in  the  year 
1748 :  but,  if  the  Court  shall  be  of  a  contrary 
opinion,  we  then  find  for  the  defendants." 

The  District  Court  gave  judgment  for  the 
plaintiffs ;  and  the  defendants  appealed  to 
this  Court. 

M'Craw,  for  the  appellee. 

The  executors  had  no  remedy  by  motion 
under  the  act  of  Assembly ;  and,  therefore, 
they  were  obliged  to  resort  to  an  action 
upon  the  bond. 

Washington,  contra. 

In  several  instances  in  this  Court,  it  has 
been  decided,  I  admit,  that  where  a  forth- 
coming or  replevy  bond  was  void  as  a  stat- 
utory bond,  that  the  obligee  might, 
nevertheless,  maintain  an  action  at  the 
common  law,  upon  the  bond.  Hewlett  v. 
Chamberlayne,  [1  Wash.  367,]  Meriwether 
V.  Johnson,  [3  Call,  523,]  and  Bibb  v.  Caw- 
thorne,  [1  Wash.  91,]  were  of  that  kind. 
But  where  the  bond  is  good  as  a  statutory 
bond,  the  party  must  pursue  the  remedy  by 
statute.      [Hollingworth    v.    Ascue,]    Cro. 

*See  moDosrraphic  note  on  "Executors  and  Admin- 
istrators" appended  to  Rosser  v.  Deprtest  5  Gratt. 
6:  and  monog-raphic  note  on  "Statutory  Bonds" 
appended  to  Goolsby  ▼.  Strother.  21  Qratt  107. 
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Eliz.  355.  It  is  objected,  however, 
244      that  the  ^executors   could  not  sustain 

a  motion  on  the  bond.  But,  if  they 
have  a  right  to  the  contents  of  the  bond, 
they  must  have  a  remedy  to  recover  them 
also. 

PENDLETON,  President.  After  stating 
the  case,  delivered  the  resolution  of  the 
Court  as  follows : 

The  Court  think  it  immaterial  whether  the 
creditor  had  or  had  not  a  remedy  by  motion, 
under  the  act  of  Assembly,  [c.  12,  {  14,  5 
Stat.  Larg.  534,]  since  the  act  having  no 
negative  words,  the  creditor  had  his  election 
to  pursue  the  statutory  mode,  or  his  com- 
mon law  remedy  on  the  bond. 

Judgment  affirmed. 


Bogle,  Somerville,  &  Co.  v.  Vowles. 

[Thursday.  May  lOtb,  1796.] 
Paper  Money— Scale  of  Depredetloii— ClrcanieUuieee.*— 

The  circumstances  to  be  enquired  into,  under  the 
act  for  scalinsr  paper  money,  must  be  such  as 
arise  in  the  contract  sued  on,  shewinsr  that  the 
parties  at  that  time  contracted  on  the  idea  of  no 

.  depreciation  at  all,  or  one  different  from  the  leffal 
scale. 

Seoie— 5«Be— Same.— In  the  case  of  -bonds,  the  cir- 
cumstances, if  admitted  at  all,  must  be  very 
strong  to  induce  a  departure. 

This  was  a  motion  for  a  writ  of  supersedeas 
to  a  judgment  of  the  District  Court  of 
Fredericksburg. 

The  petition  stated,  that  William  Hewett 
in  his  life-time,  was  indebted  to  the  peti- 
tioners for  transactions  on  the  22d  June, 
1776.  This  debt  was  afterwards,  to  wit : 
On  the  11th  day  of  April,  1777,  carried  into 
a  specialty,  the  penalty  of  which  was  4001. 
and  the  condition  was  for  payment  of  2001. 
on  the  first  day  of  August,  1780,  with  legal 
interest  thereon,  from  the  first  day  of  Au- 
gust, 1778.  That  Hewett  died,  and  his 
property  was  put  into  the  hands  of  the  de- 
fendant Vowles,  as  Sheriff  of  the  County 
of  Stafford,  for  administration  and  division, 
by  the  Court  of  the  said  County  of  Stafford ; 
who  directed  the  said  bond  to  be  discharged 
according  to  the  scale  of  depreciation,  upon 
the  11th  day  of  April,  1777,  and  that  the 
Court  refused  to  receive  proof  of  the  said 
debt  having  originated  in  the  year 
245  1776:  That  *this  opinion  of  the  County 
Court  had  been  affirmed  by  the  Dis- 
trict Court  of  Fredericksburg.  To  which 
judgment  of  affirmance,  the  petitioners 
prayed  a  writ  of  supersedeas. 

l!lie  bond  was  for  4001.  current  money  of 
Virginia;  and,  was  payable  to  Messrs. 
Bogle,  Somerville  &  Co.  of  the  City  of 
Glasgow.  The  condition  was  for  payment 
of  2001.  like  money,  on  the  first  day  of  Au- 
gust, 1780,  with  interest  from  the  first  day 
of  August,  1778,  according  to  the  statement 
in  the  petition. 


*Paper    Mooey  —  Scale  of    Depreciation  —  Clrcum- 

stances.— The  principal   case  is  cited  in  Dearinsr  ▼. 
Rucker,  18  Oratt  451. 

See  also,  foot-note  to  Smith  v.  Walker,  1  Call  80 : 
and  the  principal  case  cited  in  Meredith  v.   Salmon, 
1  Qratt.  774  ;  Dearinsr  v.  Rucker,  18  Gratt  448. 
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There  was  a  bill  of  exceptions  to.  the 
opinion  of  the  County  Cotirt,  which  stated 
the  matter  mentioned  in  the  petition,  and 
tha.t  the  plaintiffs  offered  to  prove,  that  the 
contract  for  which  the  said  bond  was  taken » 
originated  on  the  22d  day  of  June,  1776,  but 
that  the  Court  rejected  the  testimony. 

Randolph,  for  the  plaintiff.  Referred  the 
Court  to  Pleasants  v.  Bibb,  1  Wash.  8,  and 
Hill  et  al.  v.  Southerland's  ez'r,  1  Wash. 
128,  in  this  Court ;  and,  submitted  the  case 
upon  the  petition. 

PENDLETON,  President,  delivered  the 
resolution  of  the  Court  to  the  following 
effect : 

The  circumstances  to  be  enquired  into, 
under  the  last  clause  in  the  act  of  Assembly, 
in  order  to  overrule  the  legal  scale,  must  be 
such  as  arise  in  the  contract  sued  on,  shew- 
ing the  parties,  at  that  time,  contracted  on 
the  idea  of  no  depreciation,  or  one  different 
from  the  legal  scale. 

In  the  case  of  bonds,  the  circumstances, 
if  admitted  at  all,  must  be  very  strong  to 
induce  a  departure.  Pleasants  v.  Bibb,  1 
Wash.  8,  had  a  strong  appearance  on  the 
bond  itself  of  a  prior  contract  not  changed ; 
and,  this  confirmed  by  other  written  testi- 
mony. 

But,  here  the  bond  has  a  different  aspect. 
The  interest  is  to  commence  at  a  future 
day,  and  the  payment  is  to  be  made  at 
another  day,  still  more  remote;  and, 
whatever  might  have  been  the  con- 
246  tract  *in  1776,  the  parties  may  have 
contemplated  in  1777,  an  existing  or 
probable  depreciation,  and  increased  the 
sum  accordingly. 

The  Courts  were  right  in  reiecting  the 
evidence  of  the  contract  in  1776,  as  wholly 
I  immaterial ;  and,  therefore,  upon  the 
merits,  we  deny  the  motion  for  a  super- 
sedeas. 

M 'Murray  v.  Oneal. 

[Thursday,  April  26th,  1798.] 
Privy  Verdict— Affreement  of  Parties.— If  the  afirree- 
mentof  the  parties,  that  the  Jury  may  render  a 
privy  verdict,  be  substantially  performed,  it  is 
snfflcieut 
Ejectment— Form  of  Verdict.*— if  in  ejectment  the 
jury  find  "for  the  plahitiff  one  cent  damages,**  the 
Court  may  extend  the  verdict,  and  make  it  read : 
"We  of  the  Jury  find  for  the  plaintiff  the  lands  in 
the  declaration  mentioned,  and  one  cent  damages. ' ' 

The  questions  in  this  cause  (which  was 
an  action  of  ejectment)    arose   upon   a   bill 

*B|ectiBeiit— Porm  of  Verdict.— The  principal  case  is 
cited  with  approval  in  Turberville  v.  Lonsr,  3  Hen. 
&  M.  815:  Elliott  V.  Sutor,  8  W.  Va.  40.  But  in  Low  v. 
Settle,  22  W.  Va  400,  the  decision  in  Elliott  v.  Sutor, 
fupra,  is  declared  to  be  erroneous,  and  the  principal 
case,  and  Tapscott  v.  Cobbs,  11  Gratt.  172,  (the  two 
authorities  relied  on  in  Elliott  v.  Sutor,  tuj^ra)  dis- 
tinguished and  explained.  The  court,  in  its  opinion, 
explains  the  effect  that  the  statutes  have  had  on  the 
decisions  in  the  principal  case  and  Tapscott  v.  Cobbs. 
supra,  and  says  that  neither  case  throws  any  lisrht 
on  the  form  of  a  verdict  in  ejectment  under  the 
Codes  of  Virginia  and  West  Virginia. 
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of  exceptions  to  the  opinion  of  the  Countj 
Conrt,  stating^,  that  after  the  jury  had  re- 
tired, it  was  agreed  by  the  counsel,  that 
they  should  deliver  a  privy  verdict  to  John 
Peyton,  Deputy  Clerk  of  the  Court.  That 
the  jury  delivered  a  verdict  at  the  oflBce  of 
the  said  John  Peyton,  who  was  not  there 
at  the  time  of  the  said  delivery.  That  a 
certain  Obed  White,  one  of  the  Clerks  in 
the  said  office,  in  the  presence  of  another  of 
the  Clerks,  sealed  up  the  verdict  with  other 
papers  relative  to  the  said  cause ;  and,  put 
them  so  sealed,  upon  a  table  standing  in 
the  office,  and  then  the  Deputy  Sheriff  dis- 
charged the  jury.  That  Peyton  came  soon 
after  to  the  office,  and  sent  to  have  the  jury 
called ;  but,  eleven  only  appeared,  and  after 
some  short  time,  were  discharged  a(>^in. 
That  the  said  papers  sealed  up  as  aforesaid, 
were  produced  to  the  Court  by  Peyton,  and 
amongst  them,  was  found  a  verdict  in  these 
words:  **We,  the  jury,  find  for  the  plaintiff, 
one  cent  damage."  That  the  plaintiff's 
counsel,  thereupon  moved  to  amend  the  ver- 
dict, by  adding  the  words,  **the  lands  in 
the  declaration  mentioned,'*  alleging,  that 
one  of  the  counsel  for  the  defendant  agreed, 
that  Peyton  should  correct  any  informality 
that  might  appear  in  the  said  verdict ; 
247  and,  the  said  Peyton,  informing  *the 
Court,  that  he  so  understood  the 
agreement  by  the  counsel,  and  that  he  should 
have  made  the  alteration  in  the  said  ver- 
dict, the  Court  accordingly  ordered  Peyton 
to  make  the  addition ;  it  being  proved  by 
one  of  the  jury,  that  it  was  their  intention 
to  find  the  land  in  the  declaration  men- 
tioned. That  the  addition  was  accordingly 
interlined,  so  as  to  make  the  verdict  read, 
'*We  of  the  jury,  find  for  the  plaintiff,  the 
land  in  the  declaration  mentioned,  and  one 
cent  damage,"  the  said  jury  not  being  then 
present. 

npon  this  verdict,  the  County  Court  gave 
judgment  for  the  plaintiff.  The  District 
Court  reversed  that  judgment;  ** because, 
the  agreement  was  not  strictly  complied 
with :  and,  because,  it  did  not  appear  that 
all  the  jury  were  present  at  the  delivery  of 
the  verdict." 

From  which  judgment  of  the  District 
Court,  the  plaintiff  appealed  to  this  Court. 

Wickham,  for  the  appellant. 

The  parties  might  agree  upon  the  manner 
bow  the  verdict  was  to  be  received.  It  is 
like  an  agreement  for  the  delivery  of  an 
award.  The  only  question  then,  is,  if  the 
agreement  has  been  complied  with?  The 
jnry  went  to  the  office ;  Peyton  was  out, 
but  the  other  deputies  were  in.  They  de- 
livered their  verdict  to  one  of  those  depu- 
ties; and,  Peyton,  shortly  after,  coming 
in,  opens  the  seals  in  the  presence  of  eleven 
of  the  jurors,  and  finds  the  verdict  enclosed : 
Which  was  substantially  a  delivery  of  the 
verdict  to  him.  The  same  strictness  was 
not  necessary  here,  that  would  have  been, 
had  the  verdict  been  delivered  in  open 
Court ;  the  agreement  does  not  prescribe  in 
what  form  it  was  to  be  delivered  to  Peyton. 
The  only  caution  requisite,   therefore,  was 


to  prevent  the  substitution  of  a  fraudulent 
verdict.  There  might  have  been  more 
doubt  as  to  the  amendment,  if  it  had  been 
material ;  but,  it  was  not.  It  is  usual,  in- 
deed, for  the  jury  to  say,  that  they  find  for 
the  plaintiff  the  lands  in  the  declaration 
mentioned;  but,    the    real  verdict  is, 

248  that   the   defendant  is  *guilty  of  the 
trespass  and  ejectment.    The  District 

Court,  therefore,  erred,  and  the  judgment 
of  the  County  Court  ought  to  have  been 
affirmed. 

PENDLETON,  President,  after  stating 
the  case,  delivered  the  resolution  of  the 
Court  as  follows : 

In  this  case,  two  objections  are  made  to 
the  proceedings  of  the  County  Court,  in 
which  the  District  Court  reversed  their 
judgment. 

1st.  That  a  privy  verdict,  was  improperly 
given  in  the  cause. 

On  this  point,  since  the  consent  of  par- 
ties' will  cure  error,  and  an  agreement  is 
stated,  that  a  privy  verdict  might  be  given, 
the  only  question  is,  whether  the  agreement 
has  been  properly  pursued? 

The  consent  is,  that  the  verdict  should 
be  given  to  John  Peyton,  deputy  Clerk. 

The  fact  stated  is,  that  the  jury  went 
with  the  Sheriff  to  the  Clerk's  office,  and 
Mr.  Peyton  being  absent,  delivered  the 
papers  to  an  acting  Clerk,  who  sealed  them 
up  and  laid  them  on  the  table,  and  then 
the  jury  was  discharged.  Peyton  coming 
into  the  office  soon  after,  endeavored  to  col- 
lect the  jury  together,  but  all  could  not  be 
got. 

The  papers  remained  sealed,  and  were  by 
Peyton  delivered  into  Court  next  morning, 
where  they  were  opened,  and  the  verdict 
found  amongst  them. 

There  seems  to  have  been  no  personal 
confidence  reposed  in  Mr.  Peyton,  but  a 
reference  to  him  in  his  official  character  as 
deputy  Clerk;  and,  in  the  transaction,  in- 
tended to  be  at  his  office,  he  was  to  be  a 
mere  minister,  and  the  duty  might  as  well 
be  performed  by  another  Clerk  there,  as 
himself,  provided,  it  was  fairly  done,  which 
appears  to  have  been  the  case. 

The  Court,  therefore,  are  of  opinion,  that 
the   agreement,    if   not   literally,    was  es- 
sentially pursued,  and  overrule  that  objec- 
tion. 

249  *2nd.  The  second  objection  assigned 
was,  that  the  County   Court  directed 

the  Clerk  to  amend  the  verdict,  which  was, 
^  *  we  find  for  the  plaintiff  one  cent  damage ;'  * 
and  this,  by  the  amendment,  was  made  to 
read,  *^we  find  for  the  plaintiff  the  lands 
in  the  declaration  mentioned,  and  one  cent 
damage. ' ' 

An  agreement  is  stated,  that  the  Clerk 
might  amend  form;  and,  independent  of 
that,  it  was  a  general  verdict  for  the  plain- 
tiff, in  a  form  very  commonly  used,  which 
the  Clerk,  in  his  order-book,  was  to  reduce 
into  form,  according  to  the  issue.  The  in- 
terposition of  the  Court  was  unnecessary, 
and  only  directed  the  Clerk   to   do  in  sub- 
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stance  what  it  was  his  duty   to  have   done 
without  that  direction. 

On  both  objections,  there  was  error  in  the 
District  Court.  Their  j adgment  is  therefore 
reversed,  and  that  of  the  County  Court 
affirmed.  

Beale  v.  Downman  and  Others. 
[Tuesday,  May  15th,  1798.] 
Porthcomlnff  Bond— Sheriff— Action  of  Debt  by.*— If  a 
fortbcominff  bond  be  taken  payable  to  tbe  Sheriff, 
he  may  maintain  an  action  of  debt  upon  it 

This  was  an  action  of  debt  brought  by 
the  SherijGP  on  a  forthcoming  bond,  payable 
to  the  Sheriff  instead  of  the  creditor ;  and, 
upon  non  est  factum  pleaded,  the  jury  found 
for  the  plaintiff.  There  was  a  motion  in 
arrest  of  judgment,  upon  the  following 
grounds:  1st.  That  the  bond  was  not  taken 
according  to  law.  2d.  That  the  remedy  was 
by  motion.  The  District  Court  arrested 
the  judgment,  and  the  plaintiff  appealed  to 
this  Court. 

PENDLETON,  President,  delivered  the 
resolution  of  the  Court,  as  follows : 

The  errors  assigned  are  in  conflict.  The 
first,  if  true,  removes  the  only  reason 
250  in  support  of  the  ^second ;  that,  hav- 
ing a  remedy  by  motion,  he  could  not 
bring  suit  on  the  bond. 

Both  errors  are,  therefore,  overruled ;  the 
judgment  of  the  District  Court  reversed ; 
and  judgment  is  to  be  entered  for  the  plain- 
tiff, according  to  the  verdict. 


Fulgham  v.  Lightfoot. 

[Monday,  May  7th,  1796.] 
Amendmentf    snd  Jeofails— NecetMiy  Avementf.t— 

What  defects  in  a  declaration,  and  the  want  of 
what  averments,  will  be  cored  after  verdict 
Same— 5«me—Dlftlnction.— The     distinction  is,   be- 
tween necessary  facts  beinsr  not  stated  at  all,  and 
being*  Imperfectly  stated. 

In  Case,  the  plaintiff,  in  his  declaration, 
complained  of  the  defendant  **of  a  plea  of 

*PortlicoiBlnff  Bond— Sheriff— Action  of  Debt  by.— If 

a  forthcoming  bond  be  not  good  as  astaftutory  bond, 
it  may  be  good  as  a  common-law  bond,  and  the 
sheriff  may  bring  an  action  of  debt  upon  it  For 
this  proposition  the  principal  case,  and  Johnstons  v. 
Meriwether,  3  Call  528,  are  cited  in  LsmchburfirTrnst 
and  SavinflTS  Bank  v.  Elliott  94  Va.  702,  27  S.  E.  Rep. 
4e7.  The  principal  case  is  cited  In  State  v.  Pnrcell,  81 
W.  Va.  66,  5  S.  £.  Rep.  808.  See  monographic  note  on 
"Statutory  Bonds'*  appended  to  Goolsby  v.  Strother, 
21  Gratt  107. 

tAmendments  and  Jeofails— Necessary  Averments- 
Distinction.— A  verdict  cares,  where  the  necessary 
facts  are  imperfectly  stated,  but  not  where  they  are 
entirely  omitted.  For  this  distinction,  the  princi- 
pal case  is  cited  with  approval  in  Horrel  v.  Mc  Alex- 
ander, 8  Rand.  101 ;  Long  v.  Campbell,  87  W.  Va.  071. 
17  S.  E.  Rep.  190.  See  Holladay  v.  Littlepasre,  2  Mnnf . 
^1.    See  foot-note  to  Chichester  v.  Vass,  l  Call  88. 

Declaration— Qlst  of  Action.— The  gist  of  the  action 
must  be  stated  in  the  declaration  directly,  and  not 
by  way  of  recital.  See  the  principal  case  cited  in 
Faulcon  v.  Harrlss,  2K.&  M.  664;  Sims  v.  Alderson, 
8  Leifirh  487. 


trespass  on  the  case ;  for  that,  whereas,  the 
said  plaintiff  being  an  inspector  of  lumber 
at  Smithfield,  in  the  county  aforesaid,  and 

parish  of  Newport,  in   the  year  of ,  by 

which  business  he  obtained  an  honest  live- 
lihood, at  the  salary  of  fifty  pounds  per  an- 
num, which  was  paid  him  by  the  merchants 
of  the  aforesaid  town  of  Smithfield ;  and 
whereas,  the  said  plaintiff  hath  been  used 
to  inspect  lumber,  from  time  to  time,  and 
to  grant  certificates  for  the  same,  purport- 
ing that  the  said  lumber  was  good  and  mer- 
chantable, which  said  certificates  were 
always  signed  with  the  plaintiff's  own 
hand ;  and  whereas,  this  defendant  being  a 
merchant  in  the  town  of  Smithfield,  afore- 
said, having  knowledge  of  the  premises, 
and  with  an  intent  to  cheat  and  defraud  the 
defendant  in  his  calling  of  a  lumber-in- 
spector, as  aforesaid,  did,  some  time  in 
January,  oae  thousand  seven  hundred  and 
ninety*four,    send    down    to   Norfolk,    the 

sloop ,    loaded    with     lumber,     to    the 

amount   of   thirteen    or   fourteen  thousand 
staves,    including    heading   of    good    mer- 
chantable   lumber;  which  sloop,  aforesaid, 
had  on  board  a  certificate,   or   certificates, 
under   the    signature    of    the    said    plain- 
tiff,   purporting,      that     there     was 
251      *then  on  board  the  said  sloop,  thirteen 
or  fourteen  thousand   staves,    includ- 
ing  heading    lumber,    aforesaid;  and,    the 
said  plaintiff  avers,  that  all  and  every  cer- 
tificate   and    certificates,    for  the  aforesaid 
quantity    of   lumber,    on   board   the  sloop, 
aforesaid,    were   forged  by  the  defendant ; 
and  the  said  plaintiff   further   avers,    that 
he  never  had  inspected  any  lumber  whatso- 
ever, belonging  to  this  defendant,  since  the 
month  of  October,  1792;  and,  the  said  plain- 
tiff avers,  that  the  certificate  or  certificates 
for   the   lumber,    aforesaid,   were  dated  in 
January,  1794,  as  aforesaid ;  that  the  forgery 
of  this  defendant,  in  the  certificates,  afore- 
said, is  a  great    fraud   upon   the   plaintiff, 
insomuch  that  the  said  plaintiff  has   been 
compelled  thereby  to  leave  off  his  business  as 
an  inspector  of  lumber,  whereby  he  obtained 
a  salary  of  fifty  pounds  per  annum ;  that  this 
plaintiff  brings  here  into  Court,  two  forged 
•certificates  for  lumber,    which    said  certifi- 
cates the  said  plaintiff  believes  were  forged 
by  the  defendant,  and  bear  date,    the   one 
certificate  the  fourth  of  January,  1794,  the 
other  certificate  the  fourteenth  of  January, 
1794;  and  the  said  plaintiff  positively  avers, 
that   the   certificates   last  mentioned,    are 
not    the     hand-writing    of    the    plaintiff ; 
neither  were  they   ever  given  for  the  lum- 
ber, specified  therein,  by  the  plaintiff;  and 
the  plaintiff  verily  believes,  that  the  afore- 
said  certificates   were    forged    by   the   de- 
fendant.    By    which    means    he    has    been 
necessitated   to  resign  his  office  or  calling- 
as   a    lumber-inspector   as   aforesaid;    and 
says,    that    he    is   damaged    one    thousand 
pounds."    Plea,  not  guilty,  and  issue.    Ver- 
dict and  judfifment  for   the  plaintiff,  in  the 
County    Court,    for    1501.    and    costs.     The 
District  Court  affirmed  that  judgment ;  and, 
from  the  judgment  of  affirmance   the    de- 
fendant appealed  to  this  Court. 
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Wickhaniy  for  the  appellant. 

There  is  no  positive  charge  of  a  forgery. 
In  one  part  of  the  declaration,  the  plaintiff 
sajs,  that  the  defendant  forged  the  certifi- 
cate   or   certificates   which    were    on 

252  *board  the  sloop;  but  in   another   he 
says,  that  he  brings   into   Court   two 

certificates  which  he  believes  were  forged 
by  the  defendant.  This  either  qualifies 
the  first  charge  of  forgery  into  a  belief 
only,  or  else  there  were  two  sets  of  certifi- 
cates; and  then  it  will  not  appear,  for 
which  of  them,  damages  were  given.  The 
special  damage  should  have  been  stated 
with  precision,  for  three  reasons:  1st.  To 
prevent  surprise  upon  the  defendant,  and 
to  put  it  in  his  power  to  come  prepared  to 
defend  himself.  2d.  To  authorize  the  jury 
to  enquire  into  it  as  a  matter  comprised 
within  the  issue;  and,  therefore,  properly 
falling  under  their  consideration.  3d.  To 
enable  the  Court  to  decide  whether  the 
matters  stated  as  constituting  the  damage, 
were  in  themselves  the  grounds  of  an 
action.  But,  it  does  not  appear  how  the  loss 
of  office  came  ko  pass ;  for,  it  is  not  a  clear 
conaeqnence  of  the  forgery.  It  ought  there- 
fore to  have  been  stated,  as  it  was  the  gist 
of  the  action,  and  for  want  of  it  no  pre- 
sumption will  be  admitted,  that  the  proper 
proof  was  given  on  the  trial :  Because  the 
declaration  does  not  contain  the  averments 
necessary  to  introduce  it.  The  omission, 
therefore,  is  fatal,  and  the  verdict  does  not 
cure  the  defect.  Chichester  v.  Vass,  [ante, 
p.  83,]  in  this  Court.  Office,  means  public 
employment  under  government;  and,  there- 
fore, the  plaintiff  must  have  been  an  in- 
spector of  lumber  under  the  law.  If  so, 
the  act  of  Assembly,  R.  C.  249,  prescribes 
the  remedy ;  and  no  other  could  have  been 
pursued.     11  Co.  89,  (b). 

Call,  contra. 

The  plaintiff  alleges  an  occupation  which 
was  beneficial  to  him,  and  that  he  has  lost 
it  in  consequence  of  an  illegal  act  of  the 
defendant:  Which  must  upon  principle  be 
the  ground  of  an  action.  1  Bac.  Abr.  55, 
cites  Poph.  144;  1  Com.  Dig.  230.  Although 
the  manner  of  losing  the  office  is  not  stated, 
jet  the  Court  will  intend  that  it  was  proved, 
after  verdict.  Suppose  a  woman  brings  an 
action  of  slander,  and  alleges  that  she 
thereby    lost    her  marriage,    without 

253  shewing  *how,  this  will  be  good  after 
verdict:    Which   in    principle  is    the 

same  with  the  case  at  bar;  for,  it  would 
be  necessary  to  set  forth  the  manner  of  the 
loss  in  that  case,  as  it  can  be  in  this.  The 
decision  in  Chichester  v.  Vass,  was  only 
that,  where  there  was  nothing  in  the  decla- 
ration, to  warrant  the  introduction  of  the 
testimony  which  constituted  the  cause  of 
action,  that  there,  it  would  be  bad  after 
verdict.  But  here,  the  declaration  covered 
the  evidence,  and,  therefore,  it  will  be  in- 
tended, after  verdict,  that  the  cause  of  ac- 
tion was  actually  proved.  Office  may  be  an 
employment  under  a  private  person,  as  well 
as  tinder  government;  Cowell's  Interp.  tit. 
Office;  and  consequently  the  argument 
drawn  from  the  act  of  Assembly  does   not 
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apply ;  because,  the  declaration   states  that 
his  salary  was  paid  by  the  merchants. 

PENDLETON,  President,  after  stating 
the  case,  delivered  the  resolution  of  the 
Court,  to  the  following  effect : 

Whether  the  damages  are  excessive  or 
not,  we  have  nothing  to  direct  our  judg- 
ment ;  and  are  bound  to  presume  they  were 
given  commensurate  to  the  real  injury,  and 
were  not  the  effect  of  a  vindictive  temper 
in  the  jury. 

That  a  man,  deprived  of  a  beneficial 
office,  may  maintain  an  action  against  him, 
who,  by  an  unlawful  act  deprives  him  of  it, 
is  admitted  by  Mr.  Wickham ;  but  it  is 
properly  objected  by  him,  that  a  declaration 
stating  that  abstract  proposition  without 
shewing  how  it  applies  to  the  parties,  would 
be  insufficient  even  after  verdict. 

The  question  therefore  is,  whether  this 
declaration  sets  forth  sufficient  matter  to 
entitle  the  plaintiff  to  the  application  of  the 
principle? 

The  declaration  is  certainly  informal,  and 
a  skilful  pleader  would  have  put  it  into  a 
better  shape.  A  proper  declaration  would 
have  set  forth,  that  the  plaintiff  was  duly 
appointed  inspector  of  lumber  at  Smith- 
field,  and  entitled  to  the  legal  fees 
254  *of  that  office ;  to  be  paid  to  him,  by 
all  such  as  exported  lumber  from  the 
said  town ;  who  were  compelled  by  law  to 
obtain  his  certificate  of  such  inspection, 
before  the  lumber  could  be  exported.  By 
which  fees  the  said  plaintiff  received  from 
the  merchants  of  Smithfield,  an  income  of 
501.  a  year  for  the  better  support  of  himself 
and  family ;  yet,  the  defendant  not  igno- 
rant of  the  premises,  but  contriving  and 
fraudulently  intending  to  render  the  em- 
ployment aforesaid  of  the  said  plaintiff 
unnecessary,  and  thereby  deprive  him  of 
his  legal  fees  aforesaid,  forged  the  certifi- 
cate ;  whereby  the  plaintiff  was  deprived  of 
his  fees  of  office  aforesaid  to  his  damage, 
&c.  And  we  are  to  examine  if  the  essential 
parts  are  pursued  in  the  present  declaration. 

I  throw  out  of  the  case  the  latter  part  of 
the  declaration  relative  to  the  two  certifi- 
cates: Which  I  consider  as  different  from 
the  part  first  particularly  stated,  and  take 
the  declaration  as  stopping  at  the  end 
of  the  averment  as  to  the  first.  Thus, 
viewing  the  other  as  a  separate  count,  or 
rather  as  a  profert  in  curia  of  other  papers 
which  he  meant  to  use  in  evidence. 

The  declaration  states  the  plaintiff  to  be 
an  inspector  of  lumber  at  Smithfield,  by 
which  he  obtained  an  honest  livelihood  at 
the  salary  of  501.  per  annum,  which  was 
paid  him  by  the  merchants  of  that  town. 
That  he  had  been  used  to  inspect  lumbec 
from  time  to  time,  and  to  grant  certificates 
purporting  that  the  lumber  was  good  and 
merchantable,,  which  was  always  signed 
with  his  own  hand.  That  the  defendant, 
a  merchant  in  that  town,  having  knowledge 
of  the  premises,  and  with  intent  to  cheat 
and  defraud  the  plaintiff  in  his  calling  of 
a  lumber-inspector,  did,  some  time  in  Jan- 
uary, 1794,  send  down  to  Norfolk  a  sloop 
loaded   with    lumber,    to    the    amount    of 
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thirteen  or  fourteen  thousand  staves,  includ- 
ing heading  of  good  merchantable  lumber, 
which  sloop  had  on  board  a  certificate  or 
certificates  under  the  signature  of  the 
plaintiff,  purporting  that   there    was 

255  on  board  *the  lumber  before  described. 
It  then  avers,  that  all  and  every  cer- 
tificate or  certificates  for  the  lumber  on 
board  the  sloop  were  forged  by  the  defend- 
ant, and  further,  that  he  never  inspected 
any  lumber  for  the  plaintiff  since  October, 
179^.  That  the  certificate  or  certificates 
aforesaid,  were  dated  in  January,  1794,  and 
that  the  forgery  of  the  defendant,  in  those 
certificates,  is  a  great  fraud  upon  the  plain- 
tiff, insomuch  that  he  has  been  compelled 
thereby  to  leave  off  his  business  as  an  in- 
spector of  lumber,  whereby  he  obtained  a 
salary  of  501.  a  year,  to  his  damage,  &c. 

It  is  objected,  that  the  plaintiff  should 
have  stated  specially,  how  the  act  of  the 
defendant  operated  to  produce  the  loss  in 
his  employment ;  and  if,  as  the  counsel  in- 
sisted, it  was  impossible  to  draw  the  con- 
clusion from  what  is  set  forth,  that  such 
was  the  effect  of  the  defendant's  act,  the 
objection  would  have  been  good ;  although, 
it  is  alleged  it  was  done  by  the  defendant, 
with  intent  to  cheat  and  defraud  the  plain- 
tiff in  his  office,  with  an  averment,  that  he 
was  thereby  compelled  to  leave  off  his  office, 
by  which  he  obtained  a  salary  of  501.  a 
year. 

The  difficulty  arises  from  an  idea  im- 
pressed by  the  word  salary;  which,  in  com- 
mon acceptation,  imports  a  certain  annual 
stipend,  payable  to  an  officer  for  performing 
his  whole  duty,  and  if  those  for  whom  he 
was  to  act,  excused  him  from  the  duty,  no 
matter  how,  by  forgery  or  otherwise,  if  he 
continued  to  receive  his  annual  stipend,  he 
could  have  no  reason  to  complain.  But, 
when  we  recur  to  the  act  of  Assembly,  [c. 
124,  R.  C.  ed.  1803,]  and  find  no  salary  an- 
nexed to  the  office,  but  that  the  profits  were 
fees  to  be  paid  for  each  inspection  and  cer- 
tificate ;  the  term  salary,  explained  by  what 
follows,  that  it  was  paid  by  the  merchants 
of  Smithfield,  must  mean  an  income  arising 
either  from  the  fees  to  be  paid  by  those 
merchants,  when  his  services  were  required, 
or  (which  the  charge  might  mean)  from  a 
commutation  of  those  fees,  by  a  gross 
sum  paid  annually  by  the  merchants.  In 
either  case,  if  he  lost  the  income  by  the 
forgery,  his  right  of  action  was  equally 
sustainable. 

256  *Upon  the  general  charge,    that    he 
lost    his    salary    or    income    by    the 

forgery  of  the  defendant,  made  with  intent 
to  cheat  and  defraud  him  in  his  office,  the 
defendant  could  not  be  surprised.  He  knew 
the  act  of  Assembly  gave  fees,  and  not  a 
salary ;  and,  if  there  was  a  commutation, 
changing  them  into  a  certain  sum,  which 
had  been  paid,  notwithstanding  the  forgery, 
the  defendant  who  is  stated  to  be  one  of  the 
body  who  made  it,  ought  to  have  been  pre- 
pared, and  I  presume  was,  to  meet  the  proof 
of  the  plaintiff,  on  the  loss  to  him  by  the 
forgery. 

On  this  view  of  the  declaration,  and  re- 
curring to  the  act  of   Assembly,  which  re- 


quires the  certificate  of  inspection,  to  be 
produced  to  the  captain  of  a  vessel,  before 
lumber  can  be  received  on  board  for  expor- 
tation, the  consequential  damages  alleged, 
are  so  far  from  beiuis:  impossible,  that  they 
are  obvious.  The  forging  of  the  certificate, 
rendered  his  employment  unnecessary,  and 
so  deprived  him  of  his  fees. 

The  penalty  spoken  of,  as  the  remedy 
which  should  have  been  pursued,  is  upon 
the  captain  who  receives  lumber  on  board, 
without  a  certificate  of  inspection;  from 
which,  this  certificate  would  exempt  him, 
unless  he  knew  it  to  be  forged.  Besides,  it 
is  given  to  the  informer,  and  not  a  party 
grieved:  who  is  left  to  the  common  law 
remedy. 

So,  that  I  think,  upon  the  whole,  this 
declaration  would  be  sufficient  after  a  ver- 
dict, if  we  are  not  restrained  by  the  prece- 
dent in  this  Court,  in  the  case  of  Chichester 
V.  Vass, 

I  have  revised  my  notes  in  that  case,  and 
as  far  as  concerns  the  present  question,  I 
believe  my  opinion  accorded  with  that  of 
the  other  Judges.  My  note  is  this,  *  *The 
promise  as  laid,  does  not  upon  the  mar- 
riage, give  the  action ;  but,  other  things  are 
to  happen  to  entitle  the  plaintiff,  which 
may  be  considered  as  the  gist  of  the  action, 
and  ought  to  have  been  averred;  that  is, 
that  the  defendant  had  given  to  another 
daughter  such  a  sum ;  for,  on  that,  his 
257  right  of  action  accrued  upon  *the 
promise  to  do  equal  justice  to  all  his 
daughters.  I  concur  in  thinking  this  defect 
not  cured  by  the  verdict  under  the  act  of 
Assembly,  presuming  proof  to  have  been 
given  of  facts  imperfectly  laid  in  the  decla- 
ration, but  not  such  as  are  not  laid  at  all." 

That  case  establishes  the  distinction  be- 
tween necessary  facts  being  not  stated  at 
all,  and  being  imperfectly  stated ;  and,  the 
latter  appears  to  be  the  present  case.  The 
loss  of  profit  is  alleged,  but  imperfectly; 
and,  we  presume,  under  the  act,  that  the 
defect  was  supplied  by  proof  to  the  jury. 
None  of  the  cases  cited  appear  to  destroy 
this  distinction,  and 

The  judgment  is,  therefore,  affirmed. 


*John  Baird  &  Co.  v.  Mattox. 

[Thursday,  May  17th,  1798.] 

Appellate  Practice— 5alt  airaliift  Defendsnt  as  Heir 
and  Devisee— Plea— No  Assets  by  Descent— Re* 
pleader.*— If  the  defendant  is  sued  as  heir  and 
devisee,  and  pleads  that  he  hath  no  "assets  by 
descent,"  on  which  the  plaintiff  takes  issue,  and 
a  verdict  be  found  for  the  defendant  a  repleader 
will  be  awarded  [by  the  appellate  Court,  thousrh 
not  prayed  in  the  Court  below  ;]  because  the  issue 
has  only  tried  the  risrht  as  to  the  descent,  but  not 
as  to  the  devise. 

*Pleadinff  and  Practice— Pailnre  of  Plea  to  Set  Out 
Oist  of  Action— Verdict  ~Effect.—in  Kerr  v.  Dixon.  S 
Call  382,  it  is  said:  "It  has  often  been  decided  here, 
that  a  verdict  did  not  cure  a  'declaration,  which 
omitted  to  set  out  the  srist  of  the  action.  The  same 
principle  will  extend  to  the  case  of  a  plea,  which 
does  not  set  out  the  giat  of  the  defence.    In  both 
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Same— Record  of  Lower  Coart-Jadffmeiit.t— ['Tis  the 

constant  coarse  of  tlie  Court,  to  look  Into  the 
whole  record,  and  to  give  the  Judfirment  which 
the  Court  below  onsrht  to  have  given.] 

John  Baird  &  Co.  brought  an  action  of 
debt  against  Mattoz,  as  heir  and  devisee  of 
fais  father,  upon  a  bond  entered  into  by  the 
father  to  John  Baird  &  Co.  for  the  payment 
of  money. 

The  defendant  pleaded,  nothing  by  de- 
scent ;  and,  the  plaintiffs  took  issue  on  the 
plea.  The  jury  found,  that  the  defendant 
had  no  assets  by  descent,  and  the  County 
Court  gave  judgment  for  the  defendant. 
The  plaintiff  appealed  to  the  District  Court, 
where  the  judgment  of  the  County  Court 
was  affirmed;  and,  from  that  judgment  of 
affirmance,  John  Baird  A  Co.  appealed  to 
this  Court. 

Call,  for  the  appellants. 

The  defendant  was  charged  in  the  decla- 
ration as  devisee,  as  well  as  heir,  but  the 
plea  says  nothing  as  to  the  devise;  and, 
therefore,  the  defendant  remains  unde- 
fended as  to  that.  So  that,  both  par- 
258  ties  having  misbehaved  ^themselves, 
there  should  be  a  repleader  awarded 
up  to  the  declaration. 

PBNDLETON,  President.  By  calling 
him  both  heir  and  devisee,  is  he  not  neces- 
sarily sued  as  heir  alone? 

Call.  That  objection  occurred  when  I 
was  considering  the  case,  but  there  is  noth- 
ing in  it;  for,  particular  interests  only, 
might  have  been  devised  to  him,  and  then, 
he  would  not  be  heir. 

Cur.  adv.  vult. 

On  the  next  day,  Pendleton,  President, 
observed,  that  as  it  was  clear,  if  the  devise 
to  the  defendant  was  in  fee  simple,  that  he 
would  take  by  descent,  and  not  by  the  de- 
vise, the  doubt  was,  whether  the  Court, 
after  verdict,  would  not  presume  it  so ;  es- 
pecially, as  the  plaintiff  had  not  demurred 
to  the  plea.  That,  at  least,  it  would  have 
been  fair  for  him  to  have  moved  the  Court 
below  to  award  a  repleader;  and,  that  the 
Court  wished  to  hear  the  plaintiff's  counsel 
further  upon  the  subject  on  some  other  day 
of  the  Court. 

At  a  subsequent  day, 

cases,  a  degree  of  particularity  and  certainty  is 
necessary,  not  only  that  the  adverse  party  may 
know  precisely  what  to  answer,  (the  end  and  object 
of  special  pleading,)  but  that  the  Court  may  not 
pass  jndffment  in  a  case,  which  does  not  appear  to 
them  to  warrant  it:  And  that  they  may  not,  as  for 
example,  in  the  case  before  ns,  discharge  a  defend- 
ant, on  a  plea  of  justification,  unless  there  appears 
a  good  Justification,  in  point  of  law.  These  prin- 
ciples have  had  the  sanction  of  this  court,  in  the 
cases  of  Winston  v.  Francisco,  2  Wash.  187:  Chiches- 
ter V.  Vass,  1  Call  88:  and  Baird  v.  MaUox,  1  Call  257." 
See  also,  citinsr  the  principal  case,  Burkhart  v.  Jen- 
nings, 2  W.  Va.  8M;  Moss  v.  Moss,  4  H.  &  M.  804. 

^Appellate  Practice— Inspectloo  of  Whole  Record.— 
For  the  proposition  that  the  appellate  court  upon 
an  appeal  must  inspect  the  whole  record,  the  prin- 
cipal case  is  cited  and  approved  in  Murdock  v. 
Hemdon,  4  H.  A  M.  20S;  Hook  v.  TnmbuU,  0  Call  8& 


Call,  for  the  appellants,  made  two 
points:  1st.  That,  upon  the  f^eneral  doc- 
trine of  repleaders,  a  repleader  ought  to  be 
awarded  in  this  case.  2dly.  That  judg- 
ment by  default  should  have  been  rendered 
in  the  Court  below,  against  the  defendant, 
as  devisee. 

1.  Upon  the  general  doctrine  of  repleaders. 

There  are  two  cases  in  which  repleaders 
are  constantly  awarded. 

The  first  is,  where  the  issue  joined  is  so 
immaterial  that  it  does  not  settle  the  con- 
troversy and  decide  the  right  between  the 
parties.  3  Black.  Com.  395;  [Staples  v. 
Haydon,]  6  Mod.  2;  [Rex  v.  Philips,]  1 
Burr.  301-2. 

The  second,  which  grows  out  of  the  other, 
is,  where  the  whole  declaration  has  not  been 
answered  by  the  plea.  Heath's  Maxims, 
174. 

259  *Both    these    are   applicable  to  the 
case    under  consideration.     For,    the 

issue  here,  has  not  decided  the  right,  .  and 
the  plea  has  only  answered  a  part  of  the 
declaration.  Because,  although,  the  defend- 
ant had  nothing  by  descent,  he  might  have 
had  an  estate  by  devise,  and«  therefore,  the 
right  was  not  determined ;  and,  as  the  de- 
fendant was  likewise  charged  as  the  devisee, 
and  the  plea  said  nothing  as  to  that,  only 
part  of  the  declaration  was  answered. 

It  does  not  necessarily  follow,  that,  be- 
cause, he  was  heir  at  law,  he  took  the  de- 
vised estates  by  descent ;  nor  will  the  Court 
presume  it.  For,  the  devise  might  have 
been  for  life,  or  for  years,  with  remainder 
to  another  in  fee.  In  which  case,  he  would 
have  taken  by  devise,  and  not  by  descent. 
It  cannot  be  objected  to  such  a  supposition, 
that  the  remainder-man  was  not  sued  also. 
Because,  if  he  were  dead,  no  action  lay 
against  his  heir  or  devisee  jointly,  with 
the  heir  or  devisee  of  the  testator;  for,  the 
statute  which  gives  redress  against  the  dev- 
isee, has  not  provided  for  such  a  case  as 
that.  Therefore,  as  it  is  no  unfair  infer- 
ence, that  he  might  have  taken  by  devise, 
the  issue  joined  has  not  decided  the  right, 
nor  has  the  plea  covered  the  declaration ; 
which,  according  to  the  authorities  cited, 
are  good  causes  for  awarding  a  repleader. 

The  inference  which  I  contend  for,  is 
illustrated  and  sanctioned  by  the  decisions 
to  be  found  in  many  of  the  English  books. 
Thus,  in  the  case  of  Try  on  v.  Carter,  2 
Stra.  994,  where  to  a  bond  conditioned  for 
the  payment  of  money  on  or  before  the  5th 
of  December,  the  defendant  pleaded  pay- 
ment on  the  5th  of  December ;  to  which 
there  was  a  replication :  and  a  verdict  for 
the  plaintifF.  But,  a  repleader  was  a 
awarded,  because  the  issue  was  immaterial ; 
for,  it  finds  no  breach  of  the  condition,  in- 
asmuch as  it  might  have  been  paid  before 
the  5th  of  December ;  and,  then  the  condi- 
tion of  the  bond  was  saved.  The  principle 
of  which  decision,  exactly  applies  to  the 
case  now  under  consideration:  for,  the  in- 
ference contended  for  here,  is  not  more 
strained  than  the   one  adopted  there ; 

260  *and,  of   course,    that  determination 
should  regulate  the  judgment  in  this 

case. 
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So,  in  Read  v.  Dawson,  [2  Mod.  139,  and 
5  Bac.  Abr.  456,  Gwil.  ed.]  where  in  an 
action  on  a  bond  against  the  defendant  as 
executor,  issue  was  joined  whether  the  de- 
fendant had  assets  or  not,  on  the  13th  of 
November;  which  was  the  day,  on  which 
he  had  the  first  notice  of  the  plaintiff's 
original  writ ;  and  it  was  found  for  the  de- 
fendant, that  then  he  had  not  assets;  but 
this  was  held  an  immaterial  issue,  and  a 
repleader  awarded :  for  although  he  had  no 
assets  then,  yet,  if  he  had  any  afterwards, 
he  was  liable  to  the  plaintiff's  action. 
Now,  the  reasoning  in  that  case,  applies 
with  full  force  to  the  one  before  the  Court ; 
for  it  would  be  difficult  to  maintain  why 
subsequent  assets  should  be  inferred  in  that 
case,  more  than  an  estate  by  devise  in 
this. 

The  general  doctrine  and  the  decisions 
are,  therefore,  clearly  with  the  appellants, 
and  prove  that  a  repleader  ought  to  be 
awarded.  Because  the  issue  joined  did  not 
decide  the  right,  and  answer  the  whole 
cause  of  the  action  stated  in  the  declaration. 

The  verdict  will  not  cure  the  defect  in 
the  pleadings ;  because  that  only  helps  mis- 
prisions and  Jeofails  (by  which  I  mean  the 
mistakes  of  the  Clerk,  or  the  slips  in  form 
of  the  pleader, )  but  does  not  aid  the  want  of 
sufficient  matter.  It  cures  the  omission 
of  form,  but  not  of  essential  facts.  Buer's 
Pleadings,  286 ;  [5  Bac.  Abr.  454,  Gwil.  ed.] 

Therefore,  an  issue  joined  upon  a  plea  or 
replication,  which  does  not  involve  the  evi- 
dence of  the  right,  is  not  cured  by  the  ver- 
dict; for,  as  the  book  correctly  states,  if 
what  is  material  in  the  cause  be  not  put 
in  issue,  it  is  not  made  necessary  to  be 
proved  on  the  trial ;  and  if  it  be  not  made 
necessary  to  be  proved  on  the  trial,  then 
the  jury  could  not  form  any  judgment  of 
the  fact;  and,  therefore,  their  verdict  ought 
not  to  be  conclusive  upon  it.  This  seemed 
to  have  been  the  opinion  of  the  Court  upon 
our  own  act  of  Assemblv  in  the  case 
261  of  Chichester  *v.  Vass,  [ante,  p.  83,] 
at  the  last  term ;  in  which  it  was  held, 
that  the  omission  of  an  essential  fact  or 
actual  substance,  was  not  cured  by  the  ver- 
dict. 

Now,  in  this  case,  the  evidence  with  re- 
gard to  the  devise,  could  not  have  been 
given  by  the  plaintiff  on  the  issue  which 
was  joined ;  but  if  offered,  the  Court  must 
have  rejected  it.  For,  evidence  of  an  es- 
tate by  devise  would  not  have  maintained 
a  replication  that  the  defendant  had  assets 
by  descent;  because,  the  allegation  and 
the  proof  would  have  been  entirely  differ- 
ent, and,  therefore,  the  testimony  could  not 
have  been  received. 

Which  is  decisive,  that  an  essential  fact 
was  not  put  in  issue,  and  consequently, 
that  the  verdict,  according  to  the  cases 
cited,  has  not  cured  the  defect. 

There  may,  at  first  sight,  appear  to  be 
some  inconsistencies  in  the  Knglish  cases 
upon  this  subject.  But  two  rules,  which 
are  to  be  collected  from  the  books,  will  ex- 
plain all  the  differences. 

The  first  is,  that  if  an  immaterial  issue 
be    found   for  him  who  tenders  it,  he  shall 


not  have  judgment,  because  it  was  his  own 
fault,  and  the  contrary  practice  would  tend 
to  encourage  tricks  in  pleading.  Thus  in 
the  case  of  Tryon  v.  Carter,  [2  Stra.  994,] 
mentioned  before,  the  bar  was  good,  but 
the  plaintiff  tendered  an  issue  which  being 
immaterial  did  not  decide  the  right,  and, 
therefore,  he  was  not  entitled  to  judgment. 
The  second  rule  is,  if  the  plea  be  bad  and 
the  declaration  good,  or  the  plea  good  and 
an  immaterial  issue  be  tendered  thereto  by 
the  plaintiff,  that  in  either  case,  a  verdict 
in  favor  of  the  good  pleader,  shall  be  sus- 
tained; and  judgment  given  for  him:  Be- 
cause, it  is  what  the  Court  ought  to  have 
done  at  the  time  of  pleading.  For,  if  the 
plea  was  insufficient,  the  plaintiff  should 
have  had  judgment  for  the  want  of  a  plea ; 
because,-  a  bad  plea  was  the  same  as  no 
plea  at  all.  And  if  an  insufficient  issue 
was  offered  to  the  bar,  the  plaintiff  not 
having  avoided  it,  ought  to  have  been 

262  ^precluded  from   proceeding  any  fur- 
ther,   unless   he  would   shew   matter 

of  avoidance. 

Thus  in  Nichols's  Case,  5  Co.  [43,]  where 
before  the  statute,  the  defendant  pleaded 
payment  without  acquittance,  to  an  action 
on  a  single  bill,  on  which  plea  issue  was 
joined  and  found  for  the  plaintiff,  judgment 
was  according  to  the  verdict ;  because,  pay- 
ment without  acquittance  did  not  discharge 
the  single  bill,  but  the  cause  of  action  re- 
mained still.  Of  course  the  plea  was  bad 
and  might  have  been  rejected  when  offered. 
A  verdict,  therefore,  in  conformity  to  the 
plaintiff's  right  to  judgment,  where  the 
defendant  had  offered  nothing  to  preclude 
his  cause  of  action,  instead  of  prejudicing, 
ought  rather  to  have  confirmed  it.  But,  if 
in  that  case,  as  is  said  in  1  Lev.  32,  the  ver- 
dict had  been  for  the  defendant,  he  would 
not  have  had  judgment;  because  he  had 
shewn  nothing  to  bar  the  plaintiff's  action. 

So,  if  to  an  action  of  debt  upon  a  bond, 
the  defendant  pleads  not  guilty,  on  which 
issue  is  taken,  and  there  be  a  verdict  for 
the  plaintiff,  he  shall  have  judgment;  be- 
cause although  the  issue  was  immaterial, 
yet,  as  the  defendant  had  said  nothing  in 
bar  of  the  plaintiff's  demand,  his  plea 
ought  not  to  have  been  received  at  first,  but 
judgment  entered  for  the  plaintiff  for  want 
of  a  plea ;  and  the  verdict  in  conformity  to 
the  right,  instead  of  defeating,  in  fact, 
tends  to  strengthen  it. 

But,  if  since  our  act  of  Assembly,  the 
defendant  of  an  action  of  debt  upon  a  bond 
were  to  plead  payment  generally,  and  the 
plaintiff  were  to  reply  that  the  defendant 
did  not  pay  the  money  on  a  certain  day, 
and  an  issue  taken  on  that  replication 
should  be  found  for  the  defendant,  I  think 
he  should  have  judgment.  Because  the 
plea,  which  is  a  good  one,  would  answer  the 
whole  declaration,  and  the  replication,  in- 
stead of  meeting  the  plea,  would  take  issue 
upon  an  immaterial  point.  So  that  the  bar, 
remaining  unanswered,  would  not  be 
avoided;  and,  therefore,  the  plaintiff,  not 
having    shewn   any   thing  in  support 

263  of  his  action,  ought  *not  to  be  allowed 
to  proceed  any  further  in  his  suit. 
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The  whole  difPerence,  therefore,  consists 
in  the  verdicts  being  in  favor  of  the  good 
or  of  the  faulty  pleader.  In  the  first  case, 
jttdgment  shall  be  according  to  the  verdict ; 
bat,  otherwise,  in  the  latter. 

No  exception  to  this  position,  is  recol- 
lected at  present;  and,  therefore,  I  believe 
I  may  venture  to  say,  that  a  due  attention 
to  the  two  rules  just  mentioned,  will  enable 
us  to  reconcile  all  the  cases  upon  the  sub- 
ject. 80,  that  it  may  be  laid  down  as  a 
maxim,  that  the  verdict  will  not  cure  in 
any  case,  where  the  issue  joined,  does  not 
decide  the  right  in  controversy  between  the 
parties;  and,  consequently,  I  infer,  that 
upon  the  general  doctrine,  as  the  issue  here 
has  not  decided  the  right,  a  repleader  ought 
to  be  awarded. 

2.  But,  if  this  point  be  against  me,  then 
I  contend :  Secondly,  that  judgment  by  de- 
fault should  have  been  rendered  for  the 
plaintiff,  against  the  defendant  as  devisee; 
because,  the  plea  having  offered  nothing  in 
bar  of  the  devise,  had  so  far  confessed  the 
cause  of  action;  and,  therefore,  although 
the  verdict  is  for  the  defendant,  upon  the 
plea  that  was  offered,  still  the  plaintiff  was 
entitled  to  judgment  against  him  as  devisee, 
for  want  of  a  plea.     5  Com.  Dig.  467. 

For,  if  the  defendant  had  appieared  at 
the  rules  upon  the  return  day  of  the  writ, 
and  pleaded  this  plea,  the  plaintiffs  might 
have  prayed  judgment  against  him  as  dev- 
isee, for  want  of  a  plea  as  to  the  devise. 
Weeks  v.  Peach,  Holt,  561,  [1  Salk.  179]. 
But  here,  he  was  in  a  better  situation ;  for, 
he  actually  had  judgment  against  the  de- 
fendant; which  could  only  be  set  aside  ac- 
cording to  the  opinion  of  this  Court,  in 
Downman  v.  Downman's  exrs.  1  Wash.  26, 
by  a  sufficient  plea  going  to  the  decision  of 
the  merits  of  the  cause.  As,  therefore,  the 
plea  only  went  to  his  capacity  of  heir,  the 
office  judgment  should  not  have  been  set 
aside  any  further ;  because,  no  more  than 
the    character   of  heir   was  covered  by  the 

plea. 
264  *That  the  plaintiff  took  issue,  is  no 
objection ;  for,  the  plea,  as  far  as  it 
went,  was  a  good  bar ;  the  Court  were  bound 
to  receive  it ;  and,  the  plaintiff  was  obliged 
to  accept  the  issue  which  it  tendered.  His 
doings  therefore,  what  the  law  required, 
could  not  operate  to  his  prejudice;  and, 
consequently,  so  much  of  the  judgment,  as 
was  not  embraced  within  the  plea,  should 
have  remained. 

In  such  a  case,  two  pleas  are  necessary ; 
1.  No  assets  by  descent,  which  was  the  plea 
here;  2.  That  the  defendant  took  nothing 
by  devise,  which  has  been  omitted  in  the 
present  case.  The  wit  of  man  cannot  sug- 
gest a  plea,  which  will  bar  an  action  like 
the  present,  without  inserting  both  these 
facts.  For,  they  are  substantive  and  inde- 
pendent of  each  other;  and  are,  therefore, 
distinct  matters  of  defence,  which  require 
distinct  pleas.  But,  as  only  one  of  them 
was  offered,  the  plaintiff  remained  unan- 
swered, as  to  the  other;  and,  consequently, 
as  to  that,  the  judgment  should  have  stood. 
All  which  is  fully  proved  by  the  before- 
mentioned   case   of  Weeks   v.   Peach.      In 


which  it  is  expressly  said,  that  where  the 
plea  only  answers  part  of  the  demand,  that 
the  plaintiff  may  take  his  judgment,  as  to 
the  residue,  by  nil  dicit. 

It  is  no  objection  that  the  plaintiff  did 
not  demur.  Because  qua  heir,  it  was  a 
good  plea ;  and,  therefore,  upon  a  demurrer, 
it  would  have  been  decided  for  the  defend- 
ant, as  to  that  character;  but,  the  point 
would  still  have  remained  as  to  his  charac- 
ter of  devisee.  So,  that  the  very  same 
questions  would  have  been  open  after  the 
decision  upon  the  demurrer,  that  now  are; 
and,  consequently,  neither  justice  or  fair- 
ness would  have  been  in  any  degree  pro- 
moted by  it.  Besides,  a  demurrer  in  such 
a  case,  would  have  wrought  a  discontinu- 
ance of  the  whole  cause.  Week  v.  Speed, 
1  Salk.  94.  For,  this  plea  did  not  begin  as 
an  answer  to  the  whole,  when  in  fact,  it 
was  only  an  answer  to  part,  and,  therefore, 
demurrable  to,  (as  if,  in  trespass  upon  two 
closes,  the  defendant  pleads  not 
265  guilty,  generally  to  the  *whole  tres- 
pass, and  only  offers  a  justification  as 
to  one  close,  in  which  case  the  plea  is  bad, 
and  may  be  demurred  to;)  but,  the  plea 
from  the  commencement  to  the  end,  is  con- 
fined to  one  charge  only,  and  is  aptly  and 
properly  pleaded  to  that.  Therefore,  the 
plaintiff  ought  not  to  have  demurred,  but 
was  obliged  to  take  issue  on  it ;  as  it  was  a 
sufficient  answer  to  one  character.  But,  at 
the  same  time,  he  was  entitled  to  judgment 
by  nil  dicit  against  the  defendant  as  to  the 
devise,  according  to  the  case  of  Weeks  v. 
Peach,  before-mentioned. 

That  the  plaintiffs  did  not  apply  for  a 
repleader  in  the  Courts  below,  is  no  objec- 
tion. 

1.  Because,  the  defendant  was  guilty  of 
the  first  fault,  in  not  pleading  to  the  whole 
declaration,  which  perhaps  was  done  with 
design,  and  with  a  view  to  this  very  event, 
of  the  difficulty  of  deciding  what  would  be 
the  consequence  of  an  issue  and  verdict 
upon  one  charge,  without  any  plea  to  the 
other:  an  experiment,  which  he  was  possi- 
bly the  more  ready  to  try,  as  if  it  should  be 
finally  decided  that  there  should  be  judg- 
ment against  him  by  nil  dicit,  as  to  his 
capacity  of  devisee,  he  would  run  but  little 
risque.  Because,  a  judgment  by  default 
against  a  devisee,  would  not  perhaps  be 
entered  de  bonis  propriis.  For,  the  act  of 
Assembly  has  not  directed  it  in  so  many 
words;  and,  therefore,  according  to  the 
liberality  which  distinguishes  Courts  of 
Justice  at  present,  the  plaintiff  would  only 
be  allowed  to  take  an  extent.  So,  that  it 
was  probably  thought  that  the  game  was  a 
safe  one,  and  might  be  played  without  dan- 
ger to  the  defendant :  in  which  view  of  the 
case,  he  would  be  entitled  to  but  little  coun- 
tenance. 

2.  Because  it  is  the  province  of  the  Appel- 
late Court,  to  correct  the  errors  of  inferior 
Courts,  from  whatever  cause  proceeding; 
and  this,  whether  the  party  injured,  ex- 
cepts to  the  opinion  of  the  inferior  Court 
at  the  time  or  not.  Thus,  if  a  plaintiff 
obtains  an  irregular  judgment  against  the 
defendant  in  an  inferior  Court,  the  Appel- 
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late   Court    will  correct    it,   notwith- 

266  standing    the     defendant    *took    no 
exception  at  the  time ;   and    yet,    his 

failure  to  except,  might  as  well  be  objected 
in  that  case  as  in  this. 

3.  Because  the  appeal  itself,  is  an  excep- 
tion to  the  opinion  of  the  Court ;  whose 
business  it  is  to  look  into  the  pleadings, 
before  thej  render  judgment,  and  see  if 
there  be  a  sufiScient  foundation  for  it; 
and,  if  not,  to  award  a  repleader.  For 
which  reason,  namely,  that  it  is  a  judg- 
ment of  the  Court  upon  the  pleadings, 
neither  party  pays  costs  upon  awarding  it. 
[Staples  V.  Haydon,]  6  Mod.  2.  And  per- 
haps, the  appeal  was  on  account  of  their 
refusing  to  award  it,  when  applied  for. 

4.  Because  the  setting  aside  the  office 
judgment,  was  the  act  of  the  Court  upon 
the  defendant's  motion,  over  which  the 
plaiqtifFs  had  no  control;  nor  had  they 
any  agency  in  it.  For,  their  joining  issue 
on  the  plea,  was  what  they  were  compelled 
to  do.  Because,  the  defendant  had  a  right 
to  offer  a  good  bar  to  the  charge  against 
him  as  heir;  and  having  tendered  a  good 
issue,  the  plaintiffs  were  bound  to  accept 
it.  But  then,  the  Court  ought  not  to  have 
set  aside  the  office  judgment,  any  further 
than  the  plea  extended  to;  as  the  defend- 
ant is  not  entitled  to  set  aside  an  office 
judgment,  without  tendering  a  sufficient 
plea,  according  to  the  before-mentioned 
opinion  of  the  Court  in  Downman  v.  Down- 
man's  ex'rs. 

Under  every  view  of  the  subject  then, 
as  it  is  clear,  that  the  whole  case  has  not 
been  tried,  the  judgments  ought  to  be  re- 
versed and  a  repleader  awarded. 

ROANE,  Judge.  This  is  an  action  of 
debt  against  the  defendant  as  heir  and  dev- 
isee of  John  Mattox  deceased.  The  plea 
is,  that  no  assets  of  any  kind  have  come  to 
his  hands  by  descent ;  and  on  that  plea  is- 
sue is  joined.  The  verdict  finds  for  •  the 
defendant,  pursuing  the  very  words  of  the 
plea.  On  this  verdict  the  County  Court 
gave  judgment  for  the  defendant,  and  the 
District  Court  affirmed  that  judgment. 

267  *Whatever  latitude  may   be    taken, 
in  construing  the    verdict  of  a  jury,  I 

suppose  that  this  plea  must  be  considered, 
as  only  tendering  an  issue  on  the  point  of 
assets  or  no  assets  by  descent,  and  omit- 
ting to  answer  that  part  of  the  declaration 
which  charges  him  as  devisee. 

If  lands  are  devised  to  the  heir  of  the 
devisor,  under  other  and  different  limita- 
tions, than  those  attending  a  descent,  his 
title  by  devise  is  not  merged  in  that  by 
descent,  and  he  is  chargeable  in  respect 
of  such  land,  as  devisee.  [Allam  v.  He- 
ber,]  2  Stra.  1270,  [1  Black.  R.  22,  S.  C] 

Again,  if  the  act  of  Assembly  authorises 
a  joint  action  against  the  heir  and  devisee 
when  different  persons,  it  follows,  that  it 
will  authorise  a  joint  charge  against  the 
same  person  in  different  characters;  the 
object  of  the  act  being  to  prevent  circuity 
of  action.  But,  that  circuity  would  certainly 
exist,  i-f ,  after  having  found  by  one  action, 
that    the  person  supposed  to  take  as  heir. 


did  not  in  fact  take  in  that  character,  the 
plaintiff  should  be  turned  round  to  another 
action,  to  recover  against  him  as  devisee. 
When,  therefore,  the  act  for  this  reason 
permits  a  joinder  of  the  causes  of  action, 
we  cannot  dispense  with  any  plea,  which 
would  have  been  necessary,  if  there  had 
been  two  separate  and  distinct  actions. 
But,  if  the  present  plea  has  only  put  in  is- 
sue the  defendant's  liability  as  heir,  it  may 
be  that  he  is  yet  chargeable  as  devisee, 
and  the  plaintiff,  consequently,  entitled  to 
recover  agfainst  him  in  the  action. 

I  hold  it  to  be  a  clear  position,  that  judg- 
ment can  never  be  given  for  the  plaintiff, 
if  it  appears  from  his  own  declaration,  that 
he  has  no  cause  of  action ;  and  this,  whether 
the  defendant  has  moved  in  arrest  of 
judgment  or  not.  I  hold  it  equally  clear, 
that  a  judgment  discharging  a  defendant, 
ought  never  to  be  given  on  an  issue  from 
which,  if  found  for  him,  it  does  not  neces- 
sarily follow  that  he  is  discharged  from 
the  alleged  cause  of  action.  In  the  former 
case,  however,  as  the  declaration  which  is 
the  foundation  of  the  suit,  contains  in  it- 
self no  ground  of  action,  a  judgment  final 
is  given  against  the  plaintiff;  but,  in 
268  the  latter  '^case,  as  the  plea  only  is 
defective,  in  omitting  sufficiently  to 
answer  a  good  declaration,  the  Court 
resting  upon  that  declaration,  will  give 
such  judgment  as  by  producing  a  sufficient 
plea,  will  insure  a  trial  of  the  merits  of 
the  cause.  I  am  also  clearly  of  opinion 
that,  an  omission  to  move  for  a  repleader 
in  such  a  case,  and  to  object  to  a  final 
judgment  for  the  defendant,  founded  on 
an  immaterial  plea,  can  no  more  ratify 
such  judgment,  than  a  similar  omission 
will  in  case  of  a  judgment  on  a  vicious 
declaration. 

Justice  Denison,  in  the  King  v.  Philips, 
1  Burr.  304,  after  observing  that  formerly, 
when  repleaders  were  more  frequent  than 
they  are,  since  the  practice  of  granting 
new  trials  has  prevailed,  adds,  '*on  grant- 
ing repleaders,  the  issue  was  considered  as 
void ;  and  the  verdict  too ;  and,  conse- 
quently, the  judgment  was  to  replead." 
That  is  to  say,  the  judgment  was  to  re- 
plead, because,  there  can  be  no  judgment 
decisive  of  the  merits,  (which  is  the  end 
and  object  of  every  suit,)  founded  on  an 
issue  and  verdict,  which  are  both  void. 

The  rule  in  granting  repleaders  as  laid 
down  in  Staples  v.  Haydon,  6  Mod.  2,  is, 
that  repleaders  are  to  be  awarded  when 
such  an  issue  is  joined,  as  that  the  Court 
after  trial  thereof,  cannot  give  judgment, 
because  it  is  impertinent  and  does  not  de- 
termine the  right ;  and,  in  the  before-men- 
tioned case,  of  the  King  v.  Philips,  [1  Burr. 
302,]  Lord  Mansfield  said,  that  he  laid  the 
stress  upon  these  words  ^^ and  not  determin- 
ing the  right."  I  too  will  take  the  liberty 
to  add,  that  I  also  lay  stress  upon  the  words 
cannot  give  judgment ;  meaning  thereby,  a 
judgment  determining  the  right.  A  Court 
of  Law  can  only  give  an  interlocutory 
judgment  for  the  purpose  of  bringing 
about  a  decision  on  the  merits,  or  a  final 
Judgment  determining  the   right;  and  if  it 
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l^ves  a  final  judgment  which  doea  not  de- 
termine the  right,  either  as  it  respects  the 
matter  of  the  charge  or  discharge,  it  is 
error. 
The  judgment  which  has  been  given  in 
this  case,    will   either  bar    a    future 

269  action  by  the  same  plaintiffs  *against 
the  same    defendant,    as  devisee  for 

the  same  cause,  or  it  will  not. 

If  it  will  not,  it  is  an  admission  that  the 
charge  against  him  as  devisee  has  not 
been  decided  upon  in  this  action ;  but  if, 
on  the  other  hand,  it  will  be  a  bar,  it  must 
be  because  of  a  judgment  on  a  verdict  and 
issue,  in  which  it  would  have  been  im- 
proper to  show  (because  not  put  in  issue) 
that  the  defendant  has  received  assets  by 
devise. 

Now,  it  would  be  highly  unreasonable  to 
deprive  the  plaintiff  in  the  second  instance 
of  his  remedy  against  the  defendant  as 
devisee,  under  pretense  that  the  question 
was  tried  in  a  former  action,  when,  so  far 
from  that  being  the  case,  it  could  not  le- 
gally have  been  tried,  owing  to  the  conduct 
of  the  defendant,  in  not  tendering  an  ad- 
equate issue. 

I  consider  a  repleader  as  a  means  given 
the  Court  to  enable  them,  by  correcting 
insufficient  pleadings,  to  decide  ultimately 
the  merits  of  the  cause ;  and  that  such  a 
repleader  ought  to  be  awarded,  whenever 
the  Court,  without  such  a  correction,  can- 
not decide  the  merits. 

But  it  may  be  argued,  perhaps,  that  ad- 
mitting this  to  be  the  end  and  design  of 
repleaders,  and  that  one  would  have  been 
awarded  in  this  case,  if  moved  for,  yet  that 
the  Court  was  not  bound  to  award  it,  with- 
out a  particular  application. 

I  have  endeavored  to  shew  already,  that 
a  Court  ought  not  to  give  a  final  judgment 
on  an  issue  which  does  not  determine  the 
right :  But,  after  a  vedict  was  had  in  th^ 
cause,  the  Court  was  bound  to  give  some 
judgment ;  and  if  any  other  judgment  was 
legal,  except  a  judgment  to  replead,  I  am 
a  stranger  to  it. 

It  must  here  be  borne  in  mind,  that  Courts 
must  always  be  supposed  conusant  of  the 
pleadings  pending  before  them,  and  must 
give  their  judgment  upon  the  foundation 
of  such  pleadings  only. 

Upon  the  whole,  I  think  the  judgement  of 
the  District  Court   ought   to    be    reversed, 
and  a  repleader  awarded. 

270  ♦FLEMING,  Judge.     My   principal 
doubt    has    been,    whether  the  Court 

ought  to  have  awarded  a  repleader,  as  it 
does  not  appear  to  have  been  asked  in  the 
County  Court ;  for,  I  have  no  difficulty  on 
the  principal  question.  But,  upon  reflec- 
tion, the  doubt  which  I  had  is  removed,  as 
it  is  the  duty  of  Courts  to  examine  into  the 
proceedings,  and  to  give  judgment  accord- 
ing to  the  case  they  unfold.  And  this 
Court,  when  reviewing  the  judgments  of 
inferior  Courts,  constantly  does  so ;  disre- 
garding omissions  of  the  parties,  and  en- 
tering the  judgment  which  appears  to  be 
right  upon  the  record.  Of  course,  it  ap- 
pears that   there   should   have   been  a  re- 


pleader, the  County  Court  ought  to  have 
looked  into  the  proceedings,  anil  awarded 
it. 

Indeed  I  think  it  questionable,  whether 
judgment  by  nil  dicit  against  the  defend- 
ant as  devisee,  would  not  have  been  proper ; 
as,  there  was  no  answer  given  to  an  essen- 
tial charge  in  the  declaration  ;  and  conse- 
quently as  to  that,  the  party  remained 
undefended. 

But  it  is  said  that,  as  the  defendant 
took  as  heir,  the  plea  covered  the  whole 
declaration  because  he  would  take  the  de- 
vise by  his  better  title  of  descent.  To 
which  I  answer,  that  he  was  charged  as 
devisee ;  and,  as  the  devise  might  have 
t>een  in  such  a  manner  as  to  have  broken 
the  descent,  he  ought  to  have  given  an  an- 
swer to  that  charge  also.  For,  if  he  had 
been  sued  as  devisee  only,  he  must  have 
answered ;  and  I  do  not  perceive,  how  the 
joining  his  character  of  heir  in  the  present 
suit,  with  a  view  to  charge  him  as  to  any 
other  part  of  the  estate  which  he  might 
have  taken  by  descent,  alters  or  affects  the 
case.  I  am,  therefore,  clearly  of  opinion, 
that  the  judgment  should  be  reversed  and 
a  repleader  awarded. 

CARRIN6TON,  Judge.  All  pleas  should 
answer  the  whole  charge  contained  in 
the  declaration,  in  order  that  the  whole 
matter  may  be  put  in  issue,  and  the 
right  finally  decided  between  the 
271  *parties,  without  any  surprise  upon 
either  side,  or  leaving  any  room  for 
future  litigation. 

In  the  present  case,  the  defendant  was 
charged  in  two  capacities;  1st.  as  heir; 
2d.  as  devisee ;  and  the  plea  is  no  assets 
by  descent,  which  is  found  for  the  defend- 
ant: and,  on  this,  the  Courts  below 
thought  him  entitled  to  judgment.  But,  I 
differ  from  them  in  opinion. 

For,  a  material  fact  remained  untried. 
Because,  there  may  have  been  a  devise, 
not  merged  in  the  defendant's  title  as  heir. 
For,  if  leps  than  a  fee-simple  estate  was 
given,  he  would  take  by  devise,  and  not 
by  descent;  and,  therefore,  unless  he  is 
liable  to  be  sued  in  both  capacities,  he 
would  enjoy  the  devised  estate  against  a 
creditor,  notwithstanding  the  statute  ex- 
pressly declares,  that  he  shall  not:  An 
effect,  which  certainly  ought  not  to  be 
wished  for;  and,  it,  therefore,  becomes 
important  to  examine  the  statute  itself, 
and  the  provisions  it  has  made.  [Dec. 
1789,  c.  39,  13  Stat.  Larg.  S3;  1  R.  C.  c. 
105,  p.  391-2,  ed.  1819.] 

The  act,  after  reciting  in  the  preamble, 
that  it  is  a  grievance,  that  creditors  should 
lose  their  debts  by  the  testator's  devising 
away  his  lands,  declares  in  the  second  sec- 
tion, that  such  devisees  shall  be  void 
against  creditors  in  future ;  and,  they  are 
enabled  by  the  third  section  to  sue  the 
heirs  and  devisees  jointly. 

Which  authorises  the  joining  of  both 
characters  in  one  action ;  and,  therefore, 
the  defendant  was  bound  to  answer  both 
charges.  For,  as  the  plaintiff  was  obliged 
to    bring  this    action,    and    had    no    other 
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mode  to  recover  his  debt,  the  defendant 
should  have  answered  and  discovered  the 
devised  estate,  or  put  it  in  issue,  in  order 
that  the  plaintiff  might  have  been  enabled 
to  prove  it.  Or,  else  the  jury  could  not 
enquire  into  the  fact,  or  the  Court  decide 
as  to  the  effect  of  the  devise.  So,  that  the 
plaintiff  was  liable  to  surprise,  and  a  full 
decision  on  the  subject  could  not  be  had. 
As  the  case  at  present  stands,  if  the 
judgment  be  affirmed,   it    may   possi- 

272  bly  be  a  bar  to    another    action,  *al- 
though  the  defendant  may  have  had  an 

estate  by  devise;  which  would  be  highly 
unjust,  and,  therefore,  such  a  consequence 
should  be  guarded  against,  if  possible. 

But,  if  it  would  not  J>e  a  bar,  why  drive 
the  party  to  the  necessity  of  bringing 
a  new  suit,  when  the  ordinary  method  of  a 
repleader  will  afford  him  complete  redress, 
at  the  same  time,  that  it  will  prevent  delay 
and  some  expense? 

That  a  repleader  should  be  awarded,  be- 
cause the  right  and  whole  merits  of  the 
cause  had  not  been  decided,  is  abundantly 
proved  by  the  authorities,  which  have 
been  cited ;  and,  particularly,  the  S  Bac. 
Abr.  [45^-4,  GwiL  ed.]  which  decides,  that 
wherever  the  issue  which  has  been  tried, 
was  not  calculated  to  involve  a  complete 
discussion  of  the  whole  subject,  a  repleader 
ought  to  be  awarded,  because  the  right  has 
not  been  decided,  and  the  substantial  merits 
of  the  case  determined  on :  Which  is  pre- 
cisely the  situation  of  the  case  before  the 
Court ;  because,  the  question  as  to  the  de- 
vised estate,  was  never  put  in  issue ;  and, 
therefore,  a  complete  decision  of  the  whole 
subject  in  controversy,  could  not  be  ob- 
tained. So,  that  it  falls  clearly  within  the 
doctrine  laid  down  in  the  book.  I  am, 
therefore,  of  opinion  with  the  two  Judges 
who  have  preceded  me,  that  the  judgments 
in  this  case  should  be  reversed,  and  a  re- 
pleader award^sd. 

L/YONS,  Judge.  The  first  question  in 
this  cause  is,  if  the  same  person  may  be 
sued  as  heir  and  devisee ;  and,  this  is  an- 
swered by  shewing,  that  he  may  take  both 
ways.  [Lessee  of  Long  v.  Lamy,]  1  Wm. 
Black.  Rep.  265. 

The  next  question  is,  if  a  devisee  be 
sued,  whether  he  ought  not  to  be  charged 
specially  and  distinctly  from  his  capacity 
of  heir?  But,  I  do  not  find  it  laid  down, 
that  it  is  necessary  to  do  so ;  but  that  he 
must  be  sued  as  heir  and  devisee  jointly, 
is  evident.  For,  the  act  of  Assembly  can- 
not be  complied  with  by  any  other  mode ; 
and,  therefore,  a  declaration  according  to 
the  form  used  here,  is  certainly  well 
enough ;  inasmuch,  as  it  charges  him 

273  as  *heir  and  devisee  both.     Suppose, 
an  act  of  Assembly  were  to  say,  that 

the  creditor  might  sue  the  heir  and  executor 
together,  a  special  and  separate  declaration 
against  each,  would  not  be  necessary ;  the 
calling  him  heir  and  executor,  without 
showing  how  heir  or  how  executor,  would 
be  sufficient;  and,  I  cannot  discover  a 
distinction  between  the  two  cases.  Here, 
he  is  called  heir   and  devisee,    which  are 


the  characters  mentioned  in  the  statute; 
and,  are  sufficiently  precise,  and  clearly 
understood. 

The  charges,  therefore,  being  explicit, 
we  come  next  to  enquire  what  the  defend- 
ant ought  to  do  in  such  a  case?  He  should 
shew  what  estate  he  has,  because  it  rests 
more  in  his  own  knowledge,  than  in  that 
of  the  creditor;  and,  therefore,  the  law 
forces  him  to  confess,  because  the  plaintiff 
cannot  otherwise  come  at  justice.  If  the 
defendant  were  sued  in  separate  actions 
upon  each  character,  both  charges  must 
have  been  answered,  and  why  not  here? 
The  joining  both  characters  in  one  action 
cannot  possibly  make  any  difference. 

The  question  then,  is,  what  is  the  con- 
sequence of  the  omission  in  the  present 
case?  It  is  regularly  true,  that  the  plain- 
tiff may,  in  such  a  case,  take  judgment  for 
want  of  a  plea ;  but,  if  he  omits,  the  Court 
must  themselves  look  into  the  whole  record, 
and  give  the  proper  judgment.  [Birckhead 
V.  Arch  Bish.  York,]  Hob.  199.  If  it  ap- 
pear that  the  suit  is  founded  on  a  joint 
bond,  and  the  judgment  is  only  against 
one,  it  will  be  arrested  by  a  Court  of  error, 
although  no  plea  in  arrest  of  judgment  was 
filed  in  the  Court  below.  So,  if  to  an  ac- 
tion upon  assumpsit,  the  defendant  pleads 
non  assumpsit,  and  the  act  of  limitations, 
and  no  notice  is  taken  of  the  act  of  limi- 
tations, the  proceedings  will  be  set  aside, 
the  parties  made  to  complete  the  pleadings, 
and  to  try  the  cause  over  again  upon  proper 
issues.  In  Buller's  N.  P.  176,  it  appears 
that  a  repleader  was  awarded,  merely  be- 
cause the  issue  was  joined  on  the  sufficiency 
of  the  land,  instead  of  the  point,  whether 
the  defendant  had  assets  by  descent  or  not. 
Although  it  is  evident,  that  issue  more 
essentially    involved   the  decision     of    the 

right  than  the  present  does. 
274  ^As,  therefore,  in  the  present  case, 
nothing  has  been  said  in  answer  to 
the  charge  of  devisee,  that  point  was  not 
properly  brou'ght  before  the  Court  and  jury 
for  decision;  and,  consequently,  no  judg- 
ment, completely  determining  the  right, 
could  be  given;  which,  according  to  all 
the  authorities,  is  a  sufficient  ground  for 
awarding  a  repleader. 

It  is  said,  however,  that  there  should 
have  been  a  motion  for  a  repleader  in  the 
Court  below;  and  that,  for  want  of  it,  one 
cannot  be  awarded  by  this  Court.  But,  I 
cannot  perceive  the  propriety  of  that  argu- 
ment; because,  I  think  it  is  the  duty  of 
this  Court  to  correct  all  irregular  or  im- 
proper judgments  of  inferior  Courts, 
whether  the  imperfections  be  pointed  out 
to  the  Court  below  or  not.  Accordingly, 
whatever  defects  may  be  taken  advantage 
of  on  a  general  demurrer,  would,  I  con- 
ceive, be  bad  on  an  appeal.  In  the  present 
case,  no  issue  was  made  up  on  an  essential 
part  of  the  declaration;  and,  therefore, 
the  verdict  did  not  decide  any  thing  con- 
cerning it.  Of  course,  it  was  void  as  to 
that  part  of  the  declaration ;  and  no  judg- 
ment, therefore,  could  be  given  on  it,  which 
would  be  decisive  of  the  matters  in  contro- 
versy between  the  parties.     Consequently, 


110 


I  CALL 


John  Baird  A  Co.  v,  Mattox. 


276-277 


if  the  inferior  Court,  instead  of  stopping 
the  business  at  the  threshold,  and  oblig'ing 
the  parties  to  plead  anew,  have  grone  on  to 
give  a  final  judgment  in  the  cause,  they 
committed  an  error,  and,  this  Court  ought 
to  correct  it.  Accordingly,  it  is  the  con- 
stant course  of  the  Court  to  look  into  the 
whole  record,  and  to  give  the  judgment 
which  the  Court  below  ought  to  have  given. 
For,  although  the  errors  are  the  errors 
of  the  parties,  yet,  the  judgment  is  the  act 
of  the  Court,  deciding  what  is  right  be- 
tween them ;  and,  therefore,  it  ought  to  be 
according  to  the  law  of  the  case.  For 
which  reason,  we  always  say  in  our  en- 
tries, that  we  have  inspected  the  record, 
meaning  the  whole  record,  and  that  we  find 
that  there  is  or  is  not  error  in  it. 

275  *Upon   the  whole,  I  think  that  the 

defendant  should  have  plead  as  dev- 
isee; and  that,  as  he  did  not,  no  issue  de- 
cisive of  the  whole  cause  was  joined.  That, 
therefore,  a  repleader  ought  to  have  been 
awarded ;  and,  that  this  Court  ought  now 
to  give  judgment  that  the  parties  should 
replead,  although,  no  motion  to  that  effect 
was  made  in  the  Court  below. 

PENDLETON,  President.  Two  errors 
are  assigned  by  the  appellant's  counsel. 

1st.  That  the  plea,  being  defective  in 
answering  only  one  charge  in  the  declara- 
tion against  the  defendant,  to  wit,  as  heir, 
and  saying  nothing  as  to  his  responsibility 
as  devisee,  the  Court  should  not  have  re- 
ceived it,  and  set  aside  the  office  judgment; 
bnt  the  same  ought  to  have  stood  as  by 
default. 

2d.  That  the  issue  joined  and  tried,  be- 
ing only  as  to  part  of  the  charge,  did  not 
pnt  an  end  to  the  dispute,  since  the  defend- 
ant might  not  have  assets  by  descent,  and 
yet  have  them  as  devisee ;  and,  therefore, 
that  the  issue  was  immaterial,  and  upon 
the  verdict,  a  repleader  should  have  been 
awarded  instead  of  judgment  for  the  de- 
fendant. 

I  should  have  to  lament,  that,  in  this 
case,  important  as  a  precedent,  though 
perhaps,  in  itself  of  no  other  consequence 
than  as  to  the  costs,  we  heard  counsel  only 
on  one  side ;  but,  that  from  the  candor  of 
the  ex  parte  counsel,  I  believe  we  have  the 
law   on  the  subject   fully  before  the  Court. 

This  is  an  appeal  from  a  general  verdict, 
in  which  no  exception  is  stated,  to  any 
opinion  given  by  the  Court,  nor  any  appli- 
cation to  them  for  an  opinion,  suggested 
to  be  erroneous. 

It  is  truly  said,  that  the  appellate  Court 
are  to  inspect  the  whole  record,  and  give 
snch  a  judgment  as  the  inferior  Court 
should  have  given. 

If,  the  plea  and  issue  tried  be  immate- 
rial, we  in  deciding  what  judgment  the 
County  Court  ought  to  have  given, 
276  come  to  the  question,  whether  it*was 
the  duty  of  that  Court  ex  officio,  to 
take  notice  of  the  insufficiency  of  the  plea, 
when  the  office-judgment  was  set  aside, 
or,  that  the  issue  was  immaterial  when  the 
verdict  was  given,  and  award  a  repleader 
without  being  applied  to  by  the   party?    A 


question,  which  becomes  important  as  a 
precedent,  considering  the  mode  of  proceed- 
ings in  the  County  Courts. 

In  the  case  of  Staples  v.  Haydon,  2  Salk. 
579,  it  is  laid  down  as  a  general  rule, 
**that,  if  •  the  inferior  Court  grant  a  re- 
pleader when  it  ought  to  be  denied,  or  deny 
it  when  it  ought  to  be  granted,  it  is  error." 
Which,  to  my  mind,  from  the  terms  grant 
and  denial',  is  conclusive  that  it  is  not 
error  in  either  case,  but  when  it  proceeds 
from  an  application  of  the  party  to  the 
Court  to  grant  it. 

It  is  no  objection  to  say,  that  the  appel- 
late Court  are  to  view  the  whole  record  and 
correct  errors  discovered  in  the  inferior 
Court's  judgments,  though  not  pointed  out 
in  the  Superior  Court.  For,  it  does  not 
follow,  that,  in  this  review,  they  shall  de- 
cide it  to  be  error  in  the  inferior  Court,  in 
not  having  done  that,  which  they  were  not 
desired  to  do;  although,  if  they  had  been 
applied  to  and  denied  it,  it  would  have 
been  error.  The  ex  officio  duty  of  the  two 
Courts,    appears  to  me  to  be  very  different. 

If,  application  to  the  Court  of  Common 
Pleas  in  England,  be  necessary  to  con- 
stitute an  error  in  these  cases,  how  much 
stronger  does  the  reason  apply  to  our 
County  Courts,  proceeding  on  a  different 
mode?  There,  a  full  record  is  made  up, 
stating  in  one  view,  the  whole  pleadings 
and  collecting  the  issue  to  a  point,  which 
is  sent  in  the  Country  for  trial,  and  the 
Judge  may  easily  discover  whether  the  is- 
sue be  material.  But,  in  our  County 
Courts,  where  the  suit  originates,  they 
know  nothing  of  the  proceedings  till  the 
jury  are  sworn  to  try  the  cause;  and  then, 
usually,  the  pleadings  are  not  read,  but  the 
attornies  state  the  dispute,  examine  their 
witnesses,  the  verdict  is  taken  and 
277  the  Consequent  judgment  entered,  if 
no  objection  is  made.  Are  we  to  say 
then,  that  the  Court  upon  every  verdict,  are 
to  stop  their  progress  to  other  business,  till 
they  read  over  the  declaration  and  plea,  to 
discover  whether  the  issue  tried  is  mate- 
rial, and  force  upon  the  parties  a  repleader, 
who  may  be  satisfied,  and  wish  to  be  at 
no  further  expense  and  trouble?  All  the 
Court  have  to  do  in  such  trials,  is,  to  see 
that  nothing  unfair  is  practised,  and  to 
decide  any  question  which  the  parties 
bring  before  them. 

But,  it  is  said,  that  the  appeal  is  equal  to 
an  exception.  We  have  seen  at  this  and 
every  term,  a  number  of  appeals  upon 
other  motives  than  exceptions.  Delay, 
indeed,  could  not  be  imputed  to  an  appel- 
lant, who  was  plaintiff  in  the  Court  below, 
but  he  might  wish  to  save  his  costs,  and 
enter  the  appeal  in  hopes  that  sagacious 
counsel  could  discover  some  error  in  the 
proceedings  which  might  effect  it;  and,  if 
these  appeals  from  general  verdicts  receive 
the  countenance  of  this  Court,  I  fear  our 
docket  may  be  crowded  and  the  suitors  em- 
barrassed. 

I  recollect  that  some  years  ago,  the  Gen- 
eral Court  reversed  a  judgment  entered  by 
confession,  because  there  was  no  declara- 
tion, and  awarded  a  non  suit :  which  being 
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knows,  many  of  such  judgments  were 
hunted  up,  and  brought  before  the  Court, 
and  met  the  same  fate.  But,  at  length  an 
appeal  brought  the  question  before  the 
Court  of  Appeals,  then  consisting  of  all  the 
Judges,  and  upon  consideration,  the  judg- 
ment of  the  General  Court  was  reversed; 
in  which,  the  whole  five  Judges  of  that 
Court  concurred,  and  a  stop  was  put  to  that 
proceeding. 

These  are  the  consequences  which  I  wish 
to  avoid;  and  have,  therefore,  entered  so 
fully  into  the  subject. 

But,  upon  the  present  occasion,  I  am 
clearly  of  opinion,  that  the  issue  joined  and 
tried  is  not  immaterial;  but  was  proper, 
and  decides  the  question  between  the  par- 
ties; as  the   words,    and  devisee,    in 

278  the  ^declaration  were  mere  surplusage 
and  did  npt  require  to  be  answered. 

By  the  common  law,  the  heir  only  was 
liable  to  the  bond  debts  of  his  ancestor,  in 
respect  of  lands  descended  to  him ;  and,  if 
a  debtor  devised  his  lands  from  the  heir,  it 
defeated  the  remedy  of  the  creditor;  which 
being  unjust,  the  statute  against  fraudulent 
devises  was  passed,  declaring  such  devises 
void  as  to  the  creditors,  and  makine  the 
lands  liable  in  the  hands  of  the  devisees, 
against  whom  separate  actions  were 
brought,  founded  upon  the  statute. 

Our  act  of  Assembly  proceeds  in  the  same 
manner  to  declare  that  all  wills,  disposing 
of  lands  or  any  rent,  profit,  term  or  charge 
out  of  the  same,  shall  be  deemed  and  taken 
(as  against  such  creditors,  to  whom  such 
lands  in  the  hand  of  the  heir  would  be  lia- 
ble, )  to  be  fraudulent,  and  clearly,  abso- 
lutely and  utterly  void,  frustrate  and  of  none 
effect;  and  the  lands  are  made  liable  in 
the  hands  of  the  devisee,  in  the  same  man- 
ner and  subject  to  the  same  consequences 
as  if  they  had  descended  to  the  heir. 

Another  clause  is  inserted,  namely,  that 
the  creditor  may  bring  his  action  on  his 
bond  against  the  heir  and  devisee  or  dev- 
isees jointly :  so  that,  if  the  devise  be  to 
others  than  the  heir,  the  declaration  against 
the  heir  may  be  general,  charging  him  as 
such,  without  suggesting  assets;  but,  as 
against  the  devisee,  the  devise  must  be 
suggested,  in  order  to  charge  him  under 
the  act  of  Assembly. 

Where  the  same  person  is  both  heir  and 
devisee,  the  case  is  not  within  this  clause ; 
for,  a  suit  against  one  man  jointly  with 
himself,  because  he  possesses  two  charac- 
ters, would  be  absurd.  In  such  a  case,  the 
devise  being  declared  void  as  to  the  cred- 
itor, does  not  stand  in  the  way  of  the 
defendant's  liability  as  heir,  but  all  the 
creditor  has  to  do,  is,  to  charge  him  in  that 
character;  and,  whether  the  devise  to 

279  him  be  in  fee,  or  for  any  limited  *in- 
terest,    is   wholly    immaterial,    since 

whatever  it  be,  it  is  utterly  void,  and  of  no 
effect. 

Therefore,  all  that  the  creditor  had  to  do 
in  the  present  case,  was,  to  charge  the  de- 
fendant as  heir;  and  any  words  superadded, 
charging  him  as  devisee,  were  mere  sur- 
plusage, and  not  necessary  to  be  answered 
by 


put  in  issue  his  liability  as  heir;  and  the 
jury  having  found,  that  no  assets  of  any 
kind  came  to  the  defendant's  hands  by  de- 
scent, the  real  question  between  the  parties 
was  decided;  and  no  repleader  ought  to 
have  been  awarded,  even  if  it  had  been  ap- 
plied for  in  the  County  Court. 

I  am  therefore  of  opinion,  that  the  judg- 
ments of  both  Courts  were  right;  but  a 
majority  of  the  Court  being  of  a  different 
opinion,  both  judgments  are  to  be  reversed, 
and  a  repleader  awarded. 


280         ^Chapman's  Adm'x  v.  Turner. 

[Monday,  May  Hth.  1796.] 
(1  Am.  Dec  614.) 

Conditional  Ssle.*— Wliat  shall  be  called  a  condi- 
tional sale  and  Irredeemable,  Instead  of  a  mort- 
fira«re. 

Smmm—Cmae  at  Bar.— [c.  jrave  an  instrnment  of  writ- 
ing to  T.  stating  tbat  C.  had  received  of  T.  801.  and 
had  pat  into  the  hands  of  T.  a  slave,  as  security, 
and  that  if  the  80{.  were  not  paid  on  or  before  a 
certain  day,  T.  was  to  have  the  slave  for  the  901, 
Held,  nnder  the  evidence  in  the  cause,  to  be  a 
conditional  sale,  which  became  absolute  on  the 
f  ailnre  of  C.  to  pay  the  301.  on  the  day  specified  in 
the  instrnment.] 

Elizabeth  Chapman,  administratrix  of 
Richard  Chapman,  brought  a  bill  in  the 
High  Court  of  Chancery  against  John 
Turner  and  Jedediah  Turner,  stating,  that 
the  said  Richa,rd  Chapman  being  dis- 
tressed, borrowed  301.  of  John  Turner,  and 
as  a  security  pledged  and  mortgaged  a 
valuable  negro  woman  of  about  18  years  of^ 
age,  and  worth  501.  That  Turner  took  an 
instrument,  by  which  it  would  appear,  that 
the    said  slave  was  pledged  as  a    security 

•Conditional  Sale.— The  principal  case  is  cited  with 
approval  in  Moss  v.  Green,  10  Leiffh  266,  966  :  Hyde 
V.  Nick,  5  Leiffh  848 ;  Kroesen  v.  Seevers,  6  Leiirh 
440,  441 ;  Roberts  v.  Ck>cke,  1  Rand.  126 ;  Robertson 
V.Campbell,  2 Call 429:  and  distinflraished  by  Jubgk 
Bbooke,  and  Pbvsident  Tuckeb,  in  Moss  v.  Oreen.. 
10  Leiffh  260,  278,  on  the  gronnd  that  in  the  principal 
case  the  property  was  delivered  to  the  lender  of  the 
money,  at  the  same  time  that  the  money  was  re- 
ceived, and  the  money  was  to  be  repaid  tpUhoiU  in- 
terett ;  circumstances  characteristic  of  a  sale,  and 
not  a  mortffafire.  Whereas,  the  converse  was  the 
case  in  Moss  v.  Green. 

The  principal  case  is  further  distinguished  by 
JuDGB  TuGKBB,  in  Dabney  v.  Green,  4  H.  &  M.  110.  in 
the  following  langnaffe  :  "That  the  bill  of  sale 
given  by  Green  for  the  negroes,  was  intended  only 
as  a  secarity  for  his  debt  to  Sadler,  and  not  as  an 
absolute  conveyance,  or  even  a  conditional  sale,  is, 
I  think,  obvious,  not  only  from  the  papers  them- 
selves, but  from  the  admission  in  the  answers,  that 
there  was  a  previous  debt  due  from  Green  to  Sadler, 
which  distinguishes  it  from  the  case  of  Chapman  v. 
Turner,  andbrinffs  it  within  those  of  Ross  v.  Norvell, 
and  Robertson  v.  Campbell  and  Wheeler.'* 

Same— Distinction  Drawn.— In  Robertson  v.  Camp- 
bell, 2  Call  420,  the  court,  in  discussiuff  the  difference 
between  mortiraffes  and  conditional  sales,  said  : 
"The  great  desidercUum,  which  this  court  has  made 
the  ffround  of  their  decision,  is,  whether  the  pur- 
the   defendant's  plea.     Which  properly   pose  of  the  parties  was  to  treat  of  a  purchase,  the 
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for  the  re-pa jmeat  of  money.  That  it  was 
oat  of  Chapman's  power  to  re-pay  the  money 
on  the  day ;  whereupon  Tomer  claimed  the 
slave  as  his  property,  and  sold  her  and  her 
two  children  to  Jedediah  Turner  for  601. 
which  was  less  than  their  value.  That 
Jedediah  Turner  at  the  time  of  buying, 
knew  that  the  slave  was  only  pledf^ed ;  and 
had  read  the  mortgfage  or  note.  That  the 
plaintiff  had  tendered  the  principal  and  in- 
terest, but  the  defendants  refused  to  restore 
the  property,  and  therefore,  the  bill  prayed 
a  redemption. 

The  answer  of  Jedediah  Turner  admits 
the  purchase,  and  that  prior  thereto,  he 
bad  seen  the  writing  from  Chapman  to 
the  other  defendant.  But,  as  he  had  never 
heard  that  Chapman  wished  to  redeem,  he 
had  concluded  that  the  purchase  was  abso- 
lute; and  that  his  own  bargain  was  not 
advantageous. 

The  answer  of  John  Turner  states,  that 
Richard  Chapman  applied  to  him  for  a  loan 
of  money,  but  the  defendant,  being  a  poor 
man  and  wishing  to  vest  the  little  money  he 
had  in  personal  property,  refused.  That 
Chapman  at  length  offered  to  sell  him  the 
said  slave,  who  was  between  20  and  30  years 
of  age  for  301.  but  with  leave  to  re-pay  it  in 
a  short  time ;  in  which  case  the  slave  was  to 

be  returned.  That  thereupon  the  de- 
281      fendant  paid  *him  the  said   301. ;  and 

it  was  stipulated,  that  if  the  money 
was  not  returned  without  interest,  on  or 
before  the  day  for  holding  the  Court  in  the 

Talae  of  the  commodity  contemplated,  and  the  price 
fixed*  Or,  whether  the  object  was  the  loan  of 
money,  and  a  security  or  pledge  for  the  repayment, 
intended  ?  The  former  was  the  case  in  Chapman  v. 
Tvmtr,  the  latter,  in  Ross  v.  Norvell." 

"SsHMi  iMifrgTrT  of  Prlce-^lght  of  Redemptloii.— 
If  the  price  is  irrossly  inadequate,  it  raises  a  stronff 
presumption,  that  the  transaction  was  a  mortflra«re. 
and  not  an  absolute  sale.  The  fact  that  by  the 
papers  executed  no  riffht  of  redemption  exists,  is  a 
matter  of  no  importance,  if  it  is  shown  satisfacto- 
rily by  proof  or  by  the  surrounding  circumstances, 
that  a  security  or  pledge  for  a  debt  was  intended, 
for  a  party  is  never  allowed  to  take  from  his  debtor 
by  any  form  of  contract  his  rlffht  to  redeem.  For 
this  proposition  the  principal  case  is  cited  In  Davis 
T.  Demminsr.  12  W.  Va.  288  ;  Lawrence  v.  Du  Bois.  IQ 
W.  Va.  iOD ;  Hoffman  v.  Ryan.  21  W.  Va.  480.  See 
also,  the  principal  case  cited  in  Klinck  y.  Price.  4  W. 
Va.9. 

SsMe  Parol  Byldence.— Parol  evidence  may  be 
admitted  for  the  purpose  of  explaining*  away  a 
mortcaire  into  a  conditional  sale.  The  principal 
case  is  cited  in  support  of  this  rule  In  Roberts  v. 
Cocke,  1  Rand.  128 :  Moss  r.  Green.  10  Lfeiffh  27a 

See  generally,  upon  the  subject  of  conditional 
sales,  monographic  nott  on  'iCortcasres"  appeuded 
to  Forkner  t.  Stuart,  6  Gratt  197. 

Answer— How  Far  Bvldeacs  for  Dofondaot.— When 
the  plaintiff  has  replied  to  the  answer,  and  the 
cause  is  at  issue,  the  answer  is  evidence  for  the 
defendant,  so  far  only  as  it  is  responsive  to  some 
allegation  in  the  bilL  Robinson  v.  Cathcart,  20  Fed. 
Cas.,  p.  900,  Fed.  Cas.  No.  11,046,  citing  the  principal 
case,  and  many  other  Virginia  cases. 

See  monographic  noU  on  ''Answers,  In  Equity 
Pleading"  appended  to  Tate  v.  Vance,  27  Gratt  571. 


county  of  Hanover,  in  the  month  pf  July 
following,  that  the  said  Chapman's  right 
of  redeeming  the  said  slave  should  cease,, 
and  the  slave  becbme  the  absolute  property 
of  the  defendant.  That  Chapman  never 
re-paid  the  money  or  offered  to  redeem 
during  his  life-time ;  and  that  after  Han- 
over Court  aforesaid,  he  considered  the 
slave  as  his  own  property.  That  the  bar- 
gain was  not  advantageous.  That  the  slave 
had  had  four  children  prior  to  the  purchase, 
three  of  which  she  had  overlain,  and  that 
upon  discovering  these  facts  he  had  offered 
to  annul  the  contract,  but  Chapman  re- 
fused. 

The  writing  spoken  of  in  the  bill  and 
answers,  is  in  these  words:  **I  this  day 
received  of  Mr.  John  Turner,  the  sum  of 
thirty  pounds,  and  put  a  negro  woman 
named  Hannah,  in  his  hands  as  security, 
and  if  he  the  JOl.  is  not  paid  at  or  before 
next  July  Hanover  Court,  the  said  Turner 
is  to  have  the  said  negro  for  the  said  301. 
Witness  my  hand  this  20th  May,  1786. 

Richard  Chapman. 

Teste,  James  Parsons." 

There  was  an  amended  bill,  which  stated, 
that  Richard  Chapman,  in  his  life-time, 
on  the  day  of  1786,  tendered  to  John 
Turner  301.  13s.  Od.  which  he  refused  to 
accept.  But,  the  answer  of  John  Turner 
denies  the  tender. 

The  deposition  of  a  witness  stated,  that 
he  had  heard  John  Turner  say,  he  had  lent 
Mr.  Chapman  301.  and  had  got  a  bill  of 
sale,  or  some  writing,  by  which  Chapman 
had  conveyed  a  negro  woman  to  him; 
which  was  to  be  obligatory,  if  the  money 
was  not  returned  by  a  particular  day.  That 
he  asked  Turner,  if  the  money  had  been 
tendered?  To  which  he  answered,  not 
within  the  time.  That  the  deponent  then 
asked,  when  it  was  tendered?  To  which 
Turner  answered,  that  it  was  after  sun  set, 
or  some-time  in  the  evening,  or  to- 
282  wards  dark  *on  the  day  that  it  be- 
came due.  That  the  deponent  then 
advised  him  to  return  the  negro  and  get 
his  money  back,  or  try  to  get  another  bill 
of  sale;  for,  in  his  opinion.  Turner  was 
only  raising  negroes  for  other  people. 

There  was  no  other  evidence  of  the  ten- 
der; and  although  the  witnesses  differed 
about  the  value  of  the  slave,  when  bought 
of  Chapman,  yet  none  of  them  made  her 
value  to  exceed  the  sum  actually  paid  more 
than  10  or  15  pounds;  and  several  repre- 
sented her  to  have  been  under  a  bad  char- 
acter. 

There  was  no  other  proof  of  any  agree- 
ment for  redemption.  Neither  was  it 
proved,  that  Turner  offered  to  annul  the 
sale ;  though  one  witness  said  he  had  fre- 
quently heard  Turner,  (who  appeared  to  be 
uneasy  at  the  slave's  habit  of  over-laying 
her  children,)  say,  that  he  wished  he  had 
his  money  back. 

The  Court  of  Chancery  dismissed  the  bill 
with  costs.  From  which  decree  the  plain- 
tiff appealed  to  this  Court. 

Duval,  for  the  appellant. 
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Though  the  bargain  be  conditional,  if 
the  lender  takes  more  than  lawful  interest, 
it  is  usury.  Here  was  an  application  for  a 
loan,  and  more  than  lawful  interest  was 
taken.  It  was,  therefore,  but  a  shift  to 
evade  the  statute,  and  the  security  is  void, 
rivawley  v.  Hooper,]  3  Atk.  279,  154, 
[Lowe  V.  Waller,]  Dougl.  736.  At  any  rate, 
it  was  but  a  mortgage.  The  property  was 
only  to  secure  the  re« payment  of  the  money 
lent;  and  the  form  of  the  instrument  will 
not  alter  the  nature  of  the  contract.  1  Eq. 
Ca.  Abr.  310,  pi.  1,  (A,)  312,  pi.  11,  13,  313, 
pi.  14.  The  person  to  whom  a  pledge  is 
delivered,  has  no  right  to  dispose  of  the- 
pledge ;  and,  if  he  does,  he  who  delivered 
it,  may,  on  tendering  the  money,  recover 
against  the  purchaser.  [Sir  John  Rat- 
cliffe  V.  Davies,]  Cro.  Jac.  245;  [Coggs  v. 
Barnard,]  3  Salk.  268;  3  Atk.  49;  Dougl. 
636. 

Washington,  upon  the  same  side. 

It  is  proved  that  the  money  was  tendered 
upon  the  day  that  it  became  due,  though 
the  witness  is  not  positive  whether  it  was 

after  sun -set  or  before.    If,  however, 
283      ^there  was  light   enough   to  see   the 

money  counted,  it  was  sufficient,  ac- 
cording to  the  most  rigid  law ;  and  much 
more  in  equity,  where  such  strict  terms  are 
not  required.  Let  it  be  though,  that  there 
was  no  tender  until  about  the  time  of  com- 
mencing the  suit;  yet,  the  right  of  redemp- 
tion, admitting  that  it  is  to  be  put  on  the 
common  footing  of  a  pledge  of  personal 
property,  would  still  exist.  1  Bac.  Abr. 
238.  But  this  is  a  case  of  the  iirst  impres- 
sion with  regard  to  slaves;  which,  in  Vir- 
ginia, form  great  part  of  the  wealth  of 
the  people.  They  were  formerly  deemed 
real  estates ;  and  could  even  be  entailed, 
which  shews  the  high  value  set  upon  that 
kind  of  property  by  the  people  and  Legis- 
lature of  this  country:  A  circumstance, 
which  should  render  them  more  easy  of  re- 
demption than  personal  property  in  general 
is,  according  to  the  opinion  of  the  Chancel- 
lor, in  Tucker  v.  Wilson,  1  P.  Wms.  261. 
And  although  his  decree  was  afterwards 
reversed  by  the  Lords,  yet,  that  was  for 
the  sake  of  trade  and  convenience.  There- 
fore, notwithstanding  the  reversal,  the 
case  still  shews,  that  they  do  make  a  dis- 
tinction in  that  country,  between  the  kinds 
of  personal  property  pledged.  It  has  been 
truly  said,  that  if  there  be  only  a  security 
for  money,  no  form  of  words  will  bar  the 
equity  of  redemption.  The  question  must, 
therefore,  always  depend  upon  the  nature 
of  the  case;  and  here  the  terms  of  the 
writing  are  for  repayment;  which,  from 
its  nature  is  consequently  redeemable. 
Pow.  on  Mortg.  23,  26,  1st  ed.  The  argu- 
ment, that  purchasers  might  otherwise  be 
deceived,  does  not  hold  in  this  case,  where 
the  purchase  was  made  with  notice  of  the 
equitable  right.  The  length  of  time  is  no 
bar,  for  in  the  case  of  Ross  v.  Norvell,  1 
Wash.  [14,]  the  Court  thought  that  slaves 
might  be  redeemed  within  twenty  years; 
and  the  valuable  nature  of  the  property 
should  preserve  its  redeemable  quality. 


Warden,  contra. 

It  was  a  conditional  sale,  and  not  a  mort- 
gage, and  this  is  proved  by  the  instru- 

284  ment  *itself.     1  Ayleffe's  Pandicts  of 
Civil  Law,  144.     Besides,    it  is  clear, 

that  the  parties  so  intended  it ;  for.  Chap- 
man was  unwilling  to  lend  his  money  at 
interest,  because  he  wished  to  purchase 
property;  and  he  only  advanced  it  for  the 
accommodation  of  the  other,  who  was  either 
to  have  given  him  his  money,  or  ensured 
him  property,  at  the  stipulated  day.  So, 
that  he  was  clearly  entitled  to  one  or  the 
other  of  them,  liie  slave  was  not  worth 
more  than  was  agreed  to  be  given  for  her; 
and  the  testimony  does  not  shew  any  ten- 
der within  the  time.  The  answer  denies  it ; 
and,  in  fact,  the  money  was  not  offered  un- 
til the  pay  day  had  passed.  From  the 
nature  of  the  property,  the  contract  cannot 
be  considered  as  a  mortgage,  but  must 
be  taken  as  a  pawn,  and  irredeemable. 
[Anony.]  3  Salk.  267;  Cro.  Jac.  244;  [Bon- 
ham  V.  Newoomb,]  1  Vem.  214,  232.  Chap- 
man, at  most,  had  only  his  own  life-time 
to  redeem  it  in ;  and,  therefore,  the  right, 
if  it  ever  existed,  expired  with  him. 
There  is  no  covenant  for  re-payment  of 
the  money  after  the  day,  but  the  contract 
merely  is,  that  if  it  be  not  paid  at  the  day, 
the  slave  should  belong  to  Turner,  who 
had  no  action  to  recover  the  money  after-  ' 
wards ;  and  might  have  been  told,  yon  have 
your  bargain,  for  the  slave  is  yours.  1 
Pow.  on  Mortg.  (new  ed.)  148,  151.  Which 
shews,  that  in  cases  of  this  kind,  if  the 
parties  desire  to  make  it  irredeemable,  their 
intention  shall  prevail;  and  that,  where 
there  is  no  covenant  for  re-payment,  the 
sale  shall  be  absolute. 

Washington,  in  reply. 

Wherever  there  is  a  forfeiture,  for  the 
non-performance  of  a  condition  or  stipula- 
tion, equity  will  relieve,  if  compensation . 
can  be  made.  And  why  should  there  be  a 
difference  between  a  mortgage  of  real  and 
personal  property,  as  the  principle  applies 
to  both?  No  reason  can  be  assigned  for  it, 
and,  therefore,  an  actual  distinction  should 
either  be  shewn  or  authorities  produced. 
But,  although,  the  case  in  point  of  fact 
must  have  often  happened,  it  is  admitted 
that  no  adjudications  are  found,  which  pre- 
cisely apply.  Tucker  v.  Wilson,  proceeded 
on  the  idpa  of  the  resemblance  between 

285  the    mortgaged   subject   and    *stock. 
Which,      the     Lords     considered     as 

money;  and,  therefore,  decided  against 
the  redemption,  on  that  special  ground; 
and  not  upon  any  general  principle  that  • 
there  could  be  no  redemption  after  non- 
payment at  the  day.  As,  therefore,  there 
is  no  decision  against  it,  and  the  princi- 
ple of  compensation  is  applicable,  it 
ought  to  govern,  and  the  redemption  be  de- 
creed. As  to  the  nature  of  the  transaction, 
it  was  clearly  a  redeemable  interest.  If  it 
is  a  loan,  and  the  conveyance  is  only  by 
way  of  security,  it  is  a  mortgage.  But,,  if 
the  nature  of  their  agreement  was  such,  as 
not  to  amount  to  a  mortgage,  it  must  be 
clearly    proved,    or  the  general  principle 


114 


I  CALL 


Chapman's  Adm'x  v.  Ttjrnbr. 


286-288 


will  not  be  departed  from,  Pow.  on  Mortg. 
50;  but,  here  is  nothing  upon  the  face  of 
the  instmment  to  distinguish  it  from  or- 
dinary cases  of  mortgage ;  and,  therefore, 
tlie  common  nile  will  prevail.  If  it  was 
odIj  proved  by  parol  evidence  that  it  was  a 
mortgage,  it  would  be  sufficient;  but,  here 
we  have  no  necessity  to  resort  to  that,  as  the 
instmment  itself  expresses  the  redeemable 
qnality  of  the  contract.  As  to  there  being 
no  covenant  to  re-pay,  that,  indeed,  was 
formerly  considered  as  important,  but  it  is 
not  so  now.  For,  it  is  settled  that,  a  mort- 
gagor is  liable,  as  well  without,  as  with  the 
covenant.  Indeed,  if  it  be  doubtful  upon 
the  instrument  whether  it  be  a  mortgage 
or  a  sale,  the  want  of  a  covenant  is  of  some 
weight ;  but,  if  on  the  face  of  a  deed  it  be 
a  mortgage,  it  is  otherwise. 

ROANE,  Judge.  Upon  an  attentive  re- 
view of  the  testimony  in  this  cause,  I  must 
be  of  opinion,  that  the  intention  of  the 
parties  was,  that  there  should  be  a  condi- 
tional sale  of  the  slave  in  question.  This 
intention,  indeed,  must  be  clearly  proved, 
or  necessarily  implied  from  the  attendant 
circumstances,  or  the  general  rule  authoris- 
ing a  redemption,  will  not  be  departed 
from.     1  Pow.  on  Mortg.  165. 

As  the  line  of  discrimination,  between 
mortgages  and  these  defeasible  sales,  can- 
not well  be  marked  out  by  any  general 
286  rule,  every  case  as  to^the  true  nature 
of  the  transaction,  and  the  intention 
of  the  parties  must,  in  some  measure,  be 
determined  on  its  own  circumstances. 

Here,  it  is  to  be  premised,  that  the  value 
of  the  slave  in  question,  even  as  ascertained 
by  the  general  current  of  testimony,  though 
there  are  very  different  opinions  on  the 
snbject,  does  not  exceed  in  any  excessive 
degree,  the  sum  actually  advanced  by  the 
appellee,  John  Turner;  and,  estimating 
that  value  at  the  highest  sum  stated  by  the 
witnesses,  the  purchase  of  the  slave,  for 
the  sum  advanced,  could,  at  most,  only  be 
said  to  constitute  a  good  bargain. 

This  case,  then,  may  stand  on  very  differ- 
ent grounds  from  a  case  where  there  mily 
be  an  enormous  inequality  in  value.  For, 
although  inequality  of  value  is  not,  of  it- 
self, a  sufficient  cause  to  set  aside  a  sale, 
jet  it  is  a  circumstance  deservedly  entitled 
to  great  weight  in  discovering  the  inten- 
tion of  the  parties,  in  a  doubt^l  case,  as 
to  the  true  nature  of  the  contract. 

A  discovery  of  the  contract  being  sought 
from  the  appellees,  by  the  bill  of  the  appel- 
lants, their  answer  as  to  this  subject,  is 
clearly  entitled  to  credit ;  especially,  when 
not  contradicted  by  the  written  agreement, 
(which  was  probably  the  act  of  Chapman 
onlj;)  and,  when  it  is  merely  explanatory 
of  the  transaction,  at  and  before  the  time 
that  the  contract  was  completed. 

The  answer  of  John  Turner  is  express, 
that  having  refused  repeated  applications 
from  Richard  Chapman,  to  lend  him  money 
upon  interest;  Chapman  then  proposed  to 
sell  him  the  slave  Hannah  at  301.,  redeem- 
able on  payment  of  the  money  upon  a  cer- 
tain day ;   that,   accordingly,    the  301.    was 


paid,  and  the  slave  delivered ;  and,  that  it 
was  expressly  stipulated,  if  the  money  was 
not  re-paid,  without  interest,  the  right  of 
redemption  should  cease,  and  the  right  of 
property  become  absolute. 

If  the  written  agreement  referred   to  in 

this    answer,    had   ever    contradicted    the 

statement  of  the  bargain,  it  might   well  be 

doubted,  whether  being  the  sole  act  of 

287  Chapman,  and  such  an  act  too,  as  *an 
unlettered  man  might  well  suppose  to 

correspond  with  the  bargain,  the  acceptance 
of  it  should  bind  him  as  evidencing  a  vari- 
ation in  the  contract.  For,  as  on  the  one 
hand,  no  act  of  a  scrivener  can  turn  that 
which  was  intended  as  a  mortgage,  into  an 
absolute  sale,  so  as  to  preclude  a  redemp- 
tion, so  on  the  other,  it  must  not  be  per- 
mitted to  designing  men  to  turn  a  real, 
though  defeasible  sale  into  a  mortgage, 
without  the  free  consent  of  the  other  con- 
tracting party. 

But,  I  think  the  written  agreement  in 
itself  may,  on  the  contrary,  justly  be  con- 
sidered, as  corresponding  with  the  real  con- 
tract as  stated  by  John  Turner. 

It  is  an  universal  rule  of  interpretation, 
that  that  construction  shall  be  preferred, 
which  will  reconcile  and  give  effect  to  the 
whole  instrument,  without  rejecting  any 
part. 

That  part  of  the  agreement,  which  after 
stating  a  receipt  of  301.,  goes  on  to  say,^ 
*  *and  put  a  negro  in  his  hands  as  security,"' 
may  well  be  verified  and  considered  to  have 
effect,  by  construing,  the  sale  defeasible  till 
July  Hanover  Court,  during  which  time, 
the  negro  would  only  be  a  security,  and 
afterwards  absolute :  Whereas,  these  words 
of  the  agreement,  and  if  the  money  is  not 
paid  at  or  before  the  next  July  Hanover 
Court,  the  said  Turner  is  to  have  the  said 
negro  for  the  said  301.,  capnot  have  any 
effect,  without  decreeing  the  sale  absolute 
after  that  period.  In  fact,  the  last  words 
for  the  said  301.,  not  only  shew  that  there 
was  a  sale,  but  that  the  particular  price  was 
stipulated  and  adjusted  between  the  parties. 

If,  indeed,  ^uch  price  had  not  been  fixed 
expressly,  or  by  strong  and  necessary  im- 
plication, although  upon  failure  of  redemp- 
tion at  the  day  the  property  would  have 
become  absolute  at  law,  and  thus  the  terms 
of  the  agreement  have  had  effect,  yet 
equity,  considering  it  as  a  forfeiture,  would 
have  relieved  upon  compensation. 

288  *But,  when  the  price  is  fixed,  it  not 
only  inevitably   evinces   that   a   sale 

was  the  intention  of  the  parties,  but  re- 
nounces that  judiciary  interposition  which 
is  now  sought.  Much  more  then  shall  this 
construction  prevail,  where  the  price  agreed 
on,  is  not  unreasonable,  if  at  all,  below  the 
price  for  which  the  slave  would  probably 
have  sold  in  ready  money. 

These  are  some  of  the  most  prominent 
principles  and  reasons,  which  induce  me  to 
conclude,  that  the  contract  was  really  a  de- 
feasible sale,  which  on  tne  non -performance 
of  the  condition  remained  absolute. 

I  think,  therefore,  that  the  deccree  ought 
to  be  affirmed. 
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FLEMING,  Judge.  The  principal  point 
in  this  catige  ia,  whether  the  paper  was  evi- 
dence of  a  conditional  sale  only?  The  cases 
cited  by  the  plaintiff's  counsel,  were  all 
upon  mortgages  where  time  is  allowed ;  but, 
here  the  sale  was  absolute,  though  liable 
to  be  defeated  by  payment  of  the  money. 
The  first  part  of  the  agreement,  looks  at 
first  sight,  like  an  intention  that  it  should 
be  a  mere  security  for  the  re-payment  of 
the  money ;  but,  the  latter  part  explains  the 
meaning,  and  shews  that  the  parties  in- 
tended a  conditional  sale.  There  is  no 
covenant  for  redemption  or  payment  of 
the  money ;  and,  if  the  slave  had  died  in  the 
mean  while.  Turner  must  have  borne  the 
loss.  This  was  clearly  the  understanding 
of  the  parties.  Turner's  answer  states, 
that  he  was  applied  to  for  a  loan  of  money, 
but  that  he  refused  to  lend  it,  as  his  object 
was  to  buy  property,  and,  therefore,  that  a 
conditional  sale  took  place ;  which  is  not 
contradicted  by  any  evidence.  The  origi- 
nal bill  states,  that  the  money  was  not 
paid,  and  does  not  allege  any  tender.  The 
amended  bill  attempts  to  correct  this,  but 
it  is  only  supported  by  the  testimony  of 
one  witness,  whilst  the  answer,  which  is 
responsive,  expressly  contradicts  it,  and 
the  general  circumstances  of  the.  C99e  are  in 
favor  of  the  answer.  The  value  of  the 
slave  is  uncertain,  but  it  does  not 
289  affect  the  *que8tion  at  all,  as  there  is 
»  no  improper  conduct   shewn    on   the 

part  of  Turner.  To  decree  a  redemption 
in  such  a  case  as  this,  would  teem  with 
mischief,  and  set  aside  an  infinite  number 
of  sales,  under  which  property  is  enjoyed. 
As  to  the  argument  with  respect  to  usury, 
there  is  not  che  least  foundation  for  it;  as 
the  seller  had  it  in  his  power  to  re-pay  the 
money,  without  any  interest  at  all.  And, 
even,  that  he  was  not  bound  to  do.  I  am, 
therefore,  of  opinion,  that  the  decree  ought 
to  be  affirmed. 

CARRINGTON,  Judge.  The  contract 
was  plainly  a  conditional  sale,  and  not  a 
mortgage.  For,  no  loan  was  contemplated 
by  the  parties,  as  Turner  positively  re- 
fused to  lend,  because  he  wished  to  invest 
his  money  in  property.  In  consequence  of 
which,  a  complete  sale  took  place,  and  the 
money  was  advanced  on  account  of  the  pur- 
chase ;  but,  at  the  same  time,  a  power  was 
given  the  seller  to  re-purchase  the  property, 
by  restoring  the  price  (which  was  not  very 
inadequate)  at  a  given  time,  without  in- 
terest, or  any  covenant  that  he  should  re- 
purchase, or  pay  back  the  money.  This, 
therefore,  was  a  right  entii^ely  collateral  to 
the  sale ;  and,  as  it  tended  to  defeat  a  fair 
purchase,  it  ought  to  have  been  strictly 
pursued.  But,  there  was  a  failure  in  the 
seller  to  do  so ;  and,  the  money  in  fact,  was 
not  re-paid  upon  the  day.  The  sale  was 
consequently  discharged  of  the  condition 
altogether,  and  the  right  of  the  purchaser 
was  no  longer  liable  to  be  disturbed. 

In    this    view   of    the   subject,    the  case 
bears  no  resemblance  to  a  mortgage,  which 
is  always    founded  on  a  loan :    and,    as   in 
that   case,    the  sole  object  of  the  security,  | 
is   merely    to    compel  re-payment    of    the 


money,  the  creditor  is  compensated  by  de- 
creeing him  his  principal  and  interest. 
But  here,  the  object  on  both  sides  was  a 
sale;  and,  only  a  collateral  right  to  re- 
purchase by  a  given  day,  was  reserved  to 
the  seller,  who  was  under  no  obligation  to 
do  so,  but  might  exercise  the  right  or 

290  not,   as  *he  pleased.     The  cases  are, 
therefore,  essentially   different;  and, 

consequently,  the  plaintiff  had  no  right  to 
redeem,  after  the  time  had  elapsed.  I  am, 
therefore,  of  opinion,  that  the  decree  is 
right,  and  ought  to  be  affirmed. 

LYONS,  Judge.  I  had  some  doubts  at 
first,  whether  a  mere  security  for  re-pay- 
ment was  not  intended,  and,  therefore,  the 
contract  subject  to  redemption.  But,  upon 
inspecting  the  instrument,  and  the  other 
documents  in  the  cause,  those  doubts  are  re- 
moved ;  and,  I  now  think,  it  was  a  condi- 
tional sale,  and  not  a  mortgage.  That  is 
to  say,  it  was  a  complete  sale,  subject  to  a 
right  in  the  seller  to  defeat  it,  and  have 
the  property  back,  on  the  re-payment  of  the 
money  by  a  given  day.  Or,  in  other  words, 
it  was  a  perfect  sale,  with  a  right  in  the 
seller  to  re-purchase  the  property  on  restor- 
ing the  money  by  a  certain  time. 

It  is  extremely  clear,  that  no  loan  was 
contemplated  by  the  parties.  For,  Turner 
refused  to  lend  the  money,  because  he 
wished  to  invest  it  in  property;  and,  there- 
fore, purchased  with  a  view  of  either  hav- 
ing property  at  the  day,  or  money  .  to  go  to 
market  with,  in  order  to  purchase  it.  For 
which  reason,  he  did  not  demand  interest, 
or  insist  on  a  covenant  for  re-payment; 
circumstances  clearly  shewing,  that  no 
loan  was  intended. 

It  was,  therefore,  a  mere  collateral  right 
to  re-purchase  and  defeat  the  sale  by  a 
given  day.  But,  as  this  was  not  exerted  in 
time,  the  sale  is  now  altogether  discharged 
of  the  power,  and  the  seller  can  assert  no 
right  to  the  property. 

But,  the  doctrine  of  pledges  was  insisted 
on  by  the  appellant's  counsel.  It  is,  how- 
ever, generally  true,  that  if  goods  be 
pawned,  without  a  day  of  redemption  fixed, 
he,  who  pawned,  has  time  during  his  life  to 
redeem ;  but,  his  executors  cannot.  For,  it 
is  a  condition  personal,  and  being  generally 
pawned  extends  only  to  the  life  of  him  who 
pawned  it.  Ratcliff  v.  Davis,  Yelv.  178. 
So,    that    in    the  strictest    case   of  a 

291  general  pawn,  the  right  of  *redemp- 
tion  would  have  expired  with  Chap- 
man himself,  and,  therefore,  the  inference 
drawn  from  that  doctrine,  if  the  doctrine 
itself  has  any  application  to  the  case,  is 
altogether  inadmissible. 

But,  there  is  no  occasion  to  resort  to  any 
reasoning  of  that  kind,  as  the  cause  is 
capable  of  being  determined  upon  very- 
different  principles.  For,  the  sale,  as  be- 
fore observed,  was  every  way  complete ;  and 
only  liable  to  be  defeated  by  the  exercise  of 
a  collateral  right  by  a  given  day :  which 
was  not  done;  and,  therefore,  the  seller 
could  derive  no  benefit  from  it. 

He  might,  indeed,  have  contracted  to  sell 
the  slave  for  ready   money,    and  out  of  the 
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pfodact,  he  might  have  repaid  the  price 
which  he  had  received  for  the  purchase, 
taken  back  the  slave,  and  delivered  her  to 
the  second  purchaser,  keeping  the  overplus 
of  the  money,  if  any,  to  his  own  use ;  be- 
cause, as  the  first  purchaser  would  have  got 
his  money  according  to  contract,  it  was  of 
no  consequence  to  him  how  it  was  raised. 
But,  nothing  of  all  this  was  done.  There 
was  neither  any  actual  re-payment  or  offer 
to  re-pay  on  the  day :  so,  that  the  power 
was  never  exercised,  and,  therefore,  no 
advantage  will  result  to  it  from  the  seller, 
who  does  .not  appear  to  have  obtained  a 
very  inadequate  price  at  that  time,  for  the 
slave:  which  is  a  circumstance  of  some 
weight,  and  destroys  the  force  of  the  argu- 
ment, that  imposition  may  be  practised 
under  pretense  of  sales  of  this  kind :  be- 
cause, whenever  such  imposition  appears, 
or,  it  is  shown  that  a  borrowing  and  lend- 
ing was  really  contemplated,  and  no  sale 
intended,  that  alone  will  turn  the  transac- 
tion into  a  mortgage. 

Upon  the  whole,  I  think  the  plaintiff  had 
no  title  to  redeem,  and,  that  the  Chancellor 
did  right  in  dismissing  the  bill.  The  de- 
cree, therefore,  ought  to  be  affirmed. 

PENDI^ETON,  President.  The  principle 
respecting  mortgages  and  pawns  in  Eng- 
land, borrowed  from  the  hypotheca- 
292  tions  and  pignorations  of  *the  civil 
law,  are  well  settled  as  to  the  right 
of  redemption.  Ekjnity  allows  that  re- 
demption on  this  ground,  that  security  for 
the  debt  being  the  object,  no  price  for  part- 
ing vrith  it  is  contemplated;  and  as  the 
subject  pledged,  is  usually  of  more  value 
than  the  debt,  it  would  be  unjust  that  the 
mortgagor  should  lose  his  property,  from 
his  misfortune  of  not  being  able  to  pay  the 
money  at  the  day;  whilst  on  the  other 
hand,  the  creditor  receiving  his  debt  and 
interest*  has  what  was  his  purpose  to  se- 
cure, and  no  injury  is  done  him.  A  Court 
of  Kqnity,  therefore,  allows  redemption  on 
a  general  principle  adopted  by  that  Court, 
of  relieving  against  all  forfeitures  where 
compensation  can  be  made. 

And  further,  if  it  appear  that  a  mortgage 
was  really  intended,  the  Chancellor  will 
not  suffer  the  usual  relief  to  be  evaded,  by 
any  restrictive  clauses  inserted  by  the  act 
of  scriveners.  Against  the  redemption,  the 
act  of  limitations  does  not  run,  (if  it  does 
in  any  case  in  equity,)  but  circumstances 
may  bar  it,  manifesting  a  waiver  of  the 
right,  or  such  a  change  in  the  state  of 
things  as  would  render  the  redemption 
ioiquitons,  instead  of  being  equitable. 
But,  as  on  the  one  hand,  the  Chancellor 
will  not  permit  a  real  mortgage  to  6e  made 
irredeemable  by  the  act  of  a  scrivener,  so 
neither  on  the  other,  will  he  suffer  real, 
conditional  or  defeasible  sales  to  be  changed 
into  mortgages  by  the  like  acts.  The  real 
intention  of  the  parties  governs  him. 

In  a  defeasible  purchase,  the  condition 
must  be  strictly  performed  at  the  day,  or 
no  relief  will  be  granted;  because  it  does 
not  admit  of  compensation  for  the  risque. 
If  the- thing  perish  the  neictday,  it  must  be 


the  loss  of  the  purchaser,  he  having  no  cov- 
enant, or  even  implied  promise  for  return 
of  the  money  in  that  event;  and  we  are 
taught  by  a  maxim  in  equity,  that  in  these 
casual  cases,  eventual  loss  or  gain  must 
accrue  to,  or  fall  on  him  who  runs  the 
risque. 
The  reason  for  holding  vendors  to  this 
strictness  in  conditional  sales,  applies 

293  with  every  degree  of  *  weight  to  the 
case  of  slaves  in  this  country.    They 

are  a  perishable  property  and  may  die  the 
next  day :  if  they  should  not,  however,  and 
are  males,  they  may  be  very  profitable,  or, 
if  females,  they  may  by  their  children  in- 
crease the  stock.  Now,  can  it  be  imagined, 
that  any  vendor  could  be  so  warped  by  in- 
terest, as  to  suppose  he  might  lie  by  until 
in  event  the  men  had  earned  profits  greatly 
exceeding  the  principal  and  interest,  or  the 
women  borne  several  children,  and  then 
expect  to  perform  the  condition  when  the 
purchaser  had  all  the  mean  time  risqued 
their  lives?  If  there  be  such  a  vendor,  I 
am  sure  he  will  receive  no  countenance 
from  a  Court  of  Equity*. 

Upon  these  general  principles,  let  us  ex- 
amine the  present  contract,  and  see  whether 
they  apply  to  it  as  a  mortgage  or  defeasible 
purchase?  Chapman's  intention  was  to 
borrow,  and  for  that  purpose  he  applied  in 
the  beginning  of  May,  to  John  Turner, 
who  said  he  had  no  money  to  lend ;  and  that 
he  meant  to  lay  out  his  money  in  a  pur- 
chase. In  this,  he  persisted  during  several 
treaties  which  they  had,  until  Chapman 
yielded ;  and  agreed  to  sell  him  Hannah  for 
301.,  provided,  that  if  the  money  was  paid 
at  July  Hanover  Court,  without  interest, 
she  should  be  returned ;  and  in  the  mean 
time  he  was  to  have  her  as  security.  On 
these  terms  the  bargain  was  closed;  and 
upon  the  20th  of  May,  Chapman  sent  Par- 
sons for  the  money,  with  Hannah,  and  the 
writing  ready  signed:  which  Turner  re- 
ceived and  paid  the  money. 

If  the  writing  was  really  what  the  counsel 
have  laboured  to  make  it,  instead  of  reliev- 
ing Chapman,  as  a  necessitous  man,  im- 
posed on  by  Turner,  I  would  grant  relief  to 
Turner  as  an  illiterate  man  deceived  by 
Chapman  in  writing  the  paper.  But  there 
is  no  deceit ;  for,  the  writing  manifests  the 
contract  to  have  been  as  Turner  states  it. 
The  word  security,  which  gives  the  aspect 
of  a  mortgage,  is  explained  by  what  fol- 
lows, to  be  a  pledge  till  July  Hanover  Court ; 
when,  if  the  money  was  not  repaid, 
he    was   to    have  the    negro    for  301. 

294  *Have,  must   mean   property  or  pos- 
session.    It  could  not  mean  the  latter ; 

because,  in  that,  there  was  no  change ;  and, 
therefore,  it  must  mean  that  he  was  to  have 
the  property. 

This,  then,  was  a  defeasible  purchase 
and  not  a  mortgage;  which  puts  an  end  to 
the  dispute. 

We  are  told,  very  truly,  that  usury  and 
speculations  are  injurious  to  society,  and 
that  John  Turner  practised  both.  If  it  be 
usury,  to  lend  money  for  six  weeks  without 
interest,  then  he  is  justly  chargeable  on 
that   head.     As  to  his  speculations^    they 
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are  explained  by  Castlin,  to  have  been  that 
of  small  articles  of  provisions  from  his 
neig^hbors;  and  carrying  them  in  his  cart 
to  market  at  Richmond :  a  kind  of  dealing 
beneficial  and  not  injurious  to  them. 

As  to  imposition  in  bargain,  there  is  no 
proof  of  any  such  thing;  and  the  Court  will 
scarcely  presume  it,  from  the  described 
characters  of  the  men.  They  will  not 
readily  conclude,  that  the  Miller  and  Wag- 
goner imposed  upon  tlie  Magistrate. 

Decree  affirmed  with  costs. 


295        *Harri8on  &  Co.  v.  Tomklns, 

Ex'r  of  Hickman, 

[Tuesday,  May  I6th,  1798.] 

Exectttorsof  Sheriff— DlJtrioflras.— No  distringas  lies 
afiralnst  tbe  executors  of  the  old  Sheriff,  to  oblige 
them  to  sell  property  taken  by  him  in  his  life-time 
under  a  writ  of  fieri  facias. 

The  question  in  this  case  was,  whether  a 
writ  of  distringas  can  be  issued  against  the 
executors  of  a  deceased  Sheriff,  in  order  to 
compel  them  to  sell  the  property  taken  by 
one  of  his  deputies  under  a  writ  of  fieri 
facias? 

Call,  for  the  appellants. 

I  have  not  found  authorities  upon  either 
side  of  this  question ;  but,  upon  principle, 
I  do  not  see  any  objection  to  the  practice, 
which,  I  am  informed,  has  been  in  use  in 
the  General  Court. 

If  an  execution  be  levied,  and  sufficient 
property  taken  to  discharge  it,  the  judg- 
ment is  satisfied,  and  no  new  execution  can 
issue  on  it.  [Oviat  v.  Vyner,]  1  Salk.  318, 
4  Com.  Dig.  140;  Baird  v.  Rice,  ante  p.  18, 
in  this  Court.  As,  therefore,  the  plaintiif 
cannot  have  a  new  execution,  nor  the  de- 
fendant take  his  property  back,  the  Sheriff 
necessarily  becomes  a  trustee  of  the  prop- 
erty, first  to  pay  and  satisfy  the  plaintiff's 
demand,  and  then  for  the  defendant  as  to 
any  surplus,  which  may  remain  after  the 
execution  is  satisfied ;  and,  as  the  law  did 
not  allow  the  change  of  the  property  from 
one  hand  to  another,  it  was  upon  the  fore- 
going principles  settled,  that  the  old  Sheriff 
was  compellable  to  sell.  1st.  From  neces- 
sity, because  otherwise  the  plaintiff  could 
never  be  satisfied :  2d.  In  order  to  prevent 
loss  and  litigation  by  changing  the  property 
from  one  hand  to  the  other,  which  might 
produce  contests  about  the  possession  of 
it.  Hence,  the  writ  of  distringas  in  order 
to  compel  the  old  Sheriff  to  proceed  to  the 
sale.  Clerk  v.  Withers,  1  Salk.  322,  [2  Ld. 
Raym.  1072].  But,  this  writ  does  not  give 
any  new  authority.  It  is  merely  compul- 
sive :  and  only  obliges  the  party  to  do  that 
which  he  was  bound  to  perform  before.  4 
Com.  Dig.  124. 

296  *The  writ,  therefore,  does  not  create 
any  new  trust,  but  only  exacts  per- 
formance of  the  first :  so,  that  it  is  the  old 
trust  which  continues;  and,  this  of  course 
descends  upon  the  executors,  who  are 
obliged  to  perform  it,  according  to  the  con- 
stant doctrines  upon  the  subject  of  trusts. 
A  qualified  property   pro   hac   v^ce  in  the 


subject  is  transmitted  to  them  by  the  testa- 
tor, and  to  this  the  power  of  sale  must  be 
incident ;  because,  otherwise  the  trust  can- 
not be  performed. 

But,  if  they  have  the  power  to  make  sale, 
then  they  are  bound  to  do  it,  and  may  be 
compelled  thereto,  by  process  adapted  to 
the  occasion. 

Upon  these  grounds  the  law  holds  them 
responsible,  and  obliges  them  to  answer  the 
demand,  2  Bac.  Abr.  355 :  which  case  is  al- 
most the  same  with  that  at  bar,  except  that 
it  does  not  state  in  so  many  words  that  a 
distringas  may  issue. 

It  cannot  be  objected,  that  the  writ  may 
affect  their  situation  as  executors.  1st. 
Because,  the  creditors  have  no  right  to  the 
property  which  is  pledged  for  a  particular 
purpose.  2d.  Because,  the  same  objection 
would  lie  to  an  action  of  detinue;  which 
certainly  may  be  maintained  against  an 
executor. 

It  may  perhaps  be  said,  that  the  plaintiffs 
will  not  be  without  remedy;  because,  a 
Court  of  Equity  may  interpose  and  order 
a  sale  of  the  property.  But  that  argument 
does  not  weigh  much:  Ist,  Because  the 
Courts  of  Law  must  be  competent  to  en> 
force  their  own  judgments.  Actions  at 
common  law  were  before  bills  in  equity ; 
and  the  law  certainly  would  never  have 
suffered  a  right  to  exist,  without  a  remedy. 
Nor,  can  we  conceive  the  Courts  of  Law  to 
have  been  without  authority  to  enforce  their 
judgments,  until  Courts  of  Equity  were  es- 
tablished to  afford  them  assistance.  2d. 
Because  that  mode  is  expensive  and  cal- 
culated to  produce  delay,  without  putting- 
the  executor  in  a  better  situation  than  he 
would  be  under  the  distringas.  E^or,  the 
Court  will  not  award  it,  where  the 
'297  executor  *'shews  he  never  had  the  prop- 
erty; or,  if  it  should  inadvertently 
issue  in.  any  such  case,  upon  application  to 
the  Court,  the  distringas  would  be  taken 
off:  which  are  sufficient  securities  to  the 
executor  where  he  has  not  the  property ;  and 
where  he  has,  he  may  always  avoid  the  in- 
convenience of  the  distringas,  by  comply- 
ing with  the  exigencies  of  the  writ. 

Warden,  contra. 

If  the  process  was  common,  as  is  said 
upon  the  other  side,  there  would  have  been 
no  occasion  for  a  special  application  to  the 
Court  for  it ;  but,  it  would  have  issued  of 
course.  There  never  was  but  one  instance 
of  it  in  the  Greneral  Court,  and  even  in 
that,  no  entry  of  the  order  is  made. 

None  but  a  Sheriff  has  a  right  to  execute 
process  either  by  common  or  statute  law. 
Old  Virginia  law,  p.  191,  195,  and,  there- 
fore, an  executor  who  is  no  officer  of  the 
Court,  nor  any  known  to  them,  cannot. 
So,  that  the  executor  will  be  subjected  to  a 
process,  very  violent  in  its  operation  and 
affecting  his  own  estate,  without  any  de- 
fault on  his  part:  which  would  be  the  ex- 
tremest  injustice.  That  no  such  authority 
existed  in  the  executor  at  common  law,  is 
proved  by  a  statute  made  in  England,  in 
the  time  of  George  1st,  which  gives  the 
deputy   Sheriff   power  to  proceed  to  do  the 
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duties  of  the  Sheriff's  office,  after  the  death 
of  the  hig'h  Sheriff,  until  a  successor  is  ap- 
pointed. 5  Stat.  Abr.  241.  This  would 
have  been  unnecessary,  if  the  executors 
could  have  done  it  before;  and  is,  there- 
fore, a  decisive  argument  ag-ainst  what  is 
contended  for  upon  the  other  side. 

At  common  law,  the  new  Sheriff  must 
take  care  of  prisoners,  whereof  the  old 
Sheriff  died  in  custody ;  and  this,  without 
any  interference  of  the  executors  of  the  de- 
ceased Sheriff.  Dalt.  Shf.  17.  The  prin- 
ciple of  which  strongly  applies  to  the  case 
under  consideration.  For,  if  the  executors 
have  nothing  to  do  with  the  prisoners  in 
that  case,  why  h;«ve  they  with  the  goods 
here?  If  the  custody  of  the  goods  belonged 
to  them,  the  custody  of  the  orisoners 
29B  *ought  likewise ;  and,  if  they  are  lia- 
ble for  the  goods,  they  ought  to  be  so 
for  the  prisoners  also. 

An  action  of  debt  wa&  the  proper  remedy ; 
and  the  passage  cited  from  Bacon  estab- 
lishes no  more.  Dalt.  Shf.  515.  The  prop- 
erty taken  by  the  deputy  seldom  comes  to 
the  actual  possession  of  the  Sheriff ;  and  it 
would,  therefore,  be  very  harsh  to  render  his 
executors  liable  for  it,  by  such  a  arummary 
process.  For,  the  same  reason  does  not 
apply  between  the  executors  and  the  deputy 
Sheriff,  as  between  the  Sheriff  and  the 
deputy :  Because,  the  Sheriff  has  control 
Over  his  deputy,  but  the  executors  have 
not.  He  cited  1  Rol.  Abr.  598;  2  Danv. 
Abr.  495, 

Randolph,  on  the  same  side.  After  the 
lengthy  discussion  which  has  already  taken 
place,  I  shall  add  but  a  few  remarks  in  ad- 
dition to  what  Mr.  Warden  has  said.  It  is 
admitted,  that  no  express  precedent  for 
the  proceeding  is  to  be  found  in  any  of  the 
books;  and  the  whole  argument  upon  the 
other  side  is  built  upon  a  supposed  analogy 
betwixt  this  and  the  cases  mentioned  by 
the  appellant's  counsel;  but,  upon  exami- 
nation the  analogy  will  be  found  not  to 
exist.  The  great  point  of  difference  be- 
twixt them  is,  that  executors,  not  being 
officers  of  the  Court,  have  nothing  to  do 
with  the  execution  of  process,  and  can 
make  no  return  to  it.  Whereas,  in  the 
cases  stated  on  the  other  side,  the  execution 
was  either  completed  and  only  the  product 
required,  or  they  were  actions  for  failure 
to  do  his  duty,  and,  therefore,  were 
grounded  on  his  own  proper  act :  in  which 
respect,  they  stood  on  the  common  footing 
of  actions  for  his  transactions.  But,  the 
object  here  is  not  to  ascertain  any  miscon- 
duct in  the  Sheriff,  for  none  is  alleged,  but 
to  compel  the  intromission  of  the  executor, 
in  an  affair  which  he  has  nothing  to  do 
with  :  and  this  by  a  grievous  process,  which 
leaves  him  no  election ;  but  forces  him  to 
act  whether  he  will  or  not,  before  he  has 
had  any  opportunity  of  defending  his  con- 
duct. Nay  further,  if  the  goods  have  not 
even  come  to  his  hands,  so  that  he 
299  has  no  control  *over  them,  still  he  is 
liable  to  be  exposed  to  the  effects  of 
this  summary  proceeding;  without  any 
means  of    mitigating   its  rigor.     So,  that 


for  the  misconduct  of  a  deputy  Sheriff,  a 
man,  whose  misfortune  it  is  to  be  an  ex- 
ecutor of  the  innocent  Sheriff,  may  be  sub- 
jected to  all  the  pains  of  a  distress,  until 
perhaps  he  has  paid  the  debt  with  his  own 
money :  which  would  actually  be  the  effect 
of  the  process  in  the  very  case  now  before 
the  Court.  But,  such  a  system  of  things 
cannot  be  endured ;  and,  therefore,  it  will 
never  meet  with  the  approbation  of  this 
Court. 

If  analogy  was  to  give  the  rule,  it  would 
be  found  much  stronger  in  favor  of  the 
judgment  of  the  District  Court,  than 
against  it.  For,  from  the  strict  resem- 
blance between  many  of  the  cases  put  by 
Mr.  Warden,  (where  executors  could  not 
interfere,)  and  the  case  now  before  the 
Court,  the  inference  would  be  very  fair,  that 
they  could  not  act  in  this  case  either;  and, 
therefore,  that  no  process  of  compulsion 
ought  to  issue  against  them.  It  is  no  ob- 
jection, that  otherwise,  there  will  be  no 
remedy  for  the  creditor ;  because,  it  would 
be  as  hard  on  the  executor  as  it  is  on  him ; 
and,  the  remedy,  if  one  be  necessary,  must 
be  provided  by  the  Legislature.  But,  why 
should  this  not  be  the  subject  of  a  suit?  If 
the  Sheriff  had  made  the  money,  it  is  clear 
that  an  action  would  have  lain ;  and,  why 
not,  where  the  property  remains  in  specie? 
However,  be  that  as  it  may,  the  executor 
is  not  bound  to  enquire  what  remedies  the 
creditor  may  have ;  but,  it  is  sufficient  at 
present  to  have  shewn,  that  he  is  not  en- 
titled to  that  which  he  has  pursued. 

Call,  in  reply. 

The  statute  of  Greorge  1st,  only  relates  to 
things  which  no-body  could  do  before,  as 
the  service  of  writs,  or  the  commencing  of 
executions ;  but,  if  I  am  right,  the  executors 
could  sell  without,  and,  therefore,  the  argu- 
ment drawn  from  the  statute  has  no  influ- 
ence on  the  case.  As  to  the  violence  of 
the  process,  that  inconvenience  is  obviated 
as  well  by  the  observation  made  before, 
that  the  executor  may  have  it  taken  off,  or 
comply  with  the  mandate  of  the  writ, 
300  as  by  this  ^additional  reflection,  that 
instead  of  the  great  distress  the  dis- 
tringas may  be  by  issues  only,  which  will 
not  be  condemned,  unless  it  appears  that 
the  executor  has  been  in  fault.  As  to  the 
passage  from  Dalt.  17,  that  perhaps  turned, 
1st.  Upon  the  new  Sheriff,  and  not  the  ex- 
ecutor, being  keeper  of  the  jail.  2d.  Upon 
the  difference  between  a  ca.  sa.  and  a  fl. 
fa. ;  because,  the  goods  may  be  lost  by 
changing  them  from  hand  to  hand,  which 
is  an  inconvenience  not  applicable  to  the 
case  of  the  prisoners.  3d.  Because,  the 
writ  being  once  executed  and  returned,  there 
was  an  end  of  the  process. 

The  argument,  that  a  suit  will  lie  against 
the  executor,  concludes  directly  against  the 
appellee.  Because,  it  supposes  a  right  to 
sell;  or,  else  the  law  would  not  subject  him 
to  the  action.  As  to  the  objection,  that  if 
the  money  had  been  made,  a  suit  would 
have  been  necessary,  it  was  not  strictly 
correct.  For,  a.  scire  facias  would  have 
been    sufficient.     So,    that   process  only  is 
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necesBary,  and  not  an  original  suit.  But, 
the  use  of  process  can  only  be  to  ascertain 
the  right  and  found  the  oi^dertopay  it  over. 
And,  if  so,  why  not  the  rule  and  iirocess  of 
distringas,  as  well  as  any  other?  For,  it 
is  not  in  fact  more  summary  than  the  scire 
facias;  which,  in  reality,  is  itself  no  more 
than  a  summons  to  shew  cause :  and,  there- 
fore, if  proper  notice  is  given  to  defend 
himself,  it  cannot  be  important  whether  it 
be  by  way  of  rule  or  by  a  writ  of  scire 
facias. 

PENDLETON.  President.  After  stating 
the  case,  delivered  the  resolution  of  the 
Court  as  follows : 

On  view  and  consideration  of  the  whole 
cases  on  the  subject,  we  find  no  instance 
of  a  distringas  to  a  new  Sheriff,  to  compel 
the  executors  of  a  former  Sheriff  to  sell 
goods  taken  in  execution  by  him,  nor  any 
principle  upon  which  that  mode  of  proceed- 
ing can  be  extended. 

It  is,  therefore,  over-ruled  as  oppressive 
to  executors,  throwing  upon  them, 
301  under  a  severe  penalty,  the  *burthen 
of  performing  a  duty,  which  if  they 
had  power  to  perform  it  at  all,  was  probably 
not  contemplated  by  them,  when  they  un- 
dertook the  ofiSce. 

What  remedy  the  appellants  may  be  en- 
titled to,  is  not  for  the  Court  to  say  on  this 
occasion.  It  is  sufficient  for  us  to  decide, 
that  they  are  not  entitled  to  the  one  applied 
for. 

Judgment  of  the  District   Court  affirmed. 


Jollife  and  Others  v.  Hite  and 
Others. 

[Friday,  Mav  llth.  1798.] 

Sale  of  Land0>-EJtliiMted  Number  of  AcrM,  More  or 
Lew— Effect.*— If  tbe  vendor  sells,  and  the  vendee 
buys  a  tract  of  land  for  so  many  acres,  more  or 
less,  and  It  tarns  out  npon  a  survey,  that  there  is 
less  than  the  estimated  quantity,  the  buyer  shall 
not  be  relieved  in  equity. 

[This  case  distinguished  from  Qaesnel  v.  Wood- 
lief,  Nov.  1796.1 

The  bill  stated,  that  Mary  M'Donald, 
having  devised  her  real  and  personal  estate 
should  be  sold  by  the  defendants,  her  ex- 
ecutors, they  advertised  the  lands  for  sale  as 
follows:  *'By    virtue    of   the  last  will  and 

*Sale  of  Lands— Contract  of  Hazard— Presumption.— 

In  all  cases  of  contracts  for  the  sale  of  land  by  a 
specific  number  of  acres,  the  parties  are  entitled 
to  compensation  for  a  deficiency  or  excess  In  that 
quantity  bej'ond  what  may  reasonably  be  imputed 
to  small  errors  from  variation  of  instruments  or 
otherwise;  the  estimate  being  supposed  to  be  made 
from  mistake  of  the  parties:  and  they  are  not  pre- 
cluded in  equity  from  inquiry  into  what  was  the 
real  contract,  by  the  words  more  ar  lets  inserted  in 
the  deed  of  conveyance.  But,  where  the  contract 
is  to  sell  a  tract  of  land  as  it  may  contain  more  or 
lets,  fully  understood  to  be  so,  the  purchaser  takes 
the  tract  at  the  risk  of  ffain  or  loss,  by  deficiency 
or  excess  in  the  number  of  acres  contemplated:  and 
neither  can  resort  to  the  other,  for  compensation  on 
the  ffround  of  either  event  For  this  general  state- 
ment, the  principal  case  is  cited  in  the  following: 


testament  of  the  late  Mrs.  Mary  M' Donald, 
will  be  sold  to  the  highest  bidder,  Ac.  that 
excellent  seat,  containing  five  hundred 
and  seventy-eight  acres,  &c."  going  on  to 
describe  its  qualities,  Ac,  That  on  the  day 
of  sale,  a  proclamation  was  made  to  the 
following  effect:  **That  an  indefeasible 
title  would  be  made  to  the  purchaser,  for 
the  number  of  acres  specified  in  said  recited 
advertisement,  with  an  exception  of  Igna- 
tius Perry's  claims,  about  two  and  one-half 
acres,  for  which,  rather  than  institute  a 
suit,  he  is  willing  to  pay  to  the  purchaser, 
a  price  in  proportion  to  the  sum  the  whole 
tract  shall  sell  for,  and  the  remainder  to  be 
clear  of  all  incumbrances."  That,  prior  to 
the  sale,  one  of  the  defendants  informed 
one  of  the  plaintiffs,  that  the  society,  of 
which  he  was  a  member,  would  certainly 
lose  their  meeting-house,  as  the  title 
302  was  in  his  testatrix,  and  *the  meeting- 
house tract  was  a  part  of  the  tract  then 
offered  for  sale.  That  the  plaintiffs  pur- 
chased under  an  expectation,  that  the  tract 
contained  the  number  of  acres  mention^ 
in  the  advertisement.  That  one  of  the  de- 
fendants, previous  to  the  plaintiff's  enter- 
ing into  bonds  for  the  purchase  money,  told 
them,  that  for  five  pounds,  he  would  war- 
rant the  said  tract  of  land.  That  at  this 
time,  they  had  no  suspicion  of  deficiency, 
or   that   the  meeting-house  tract  was  not  a 

?art  of  that,  which  they  had  purchased. 
*hat,  through  mistake,  no  deed  was  made 
at  the  time  of  giving  the  bonds.  That, 
upon  intimating  this  afterwards  to  the  de- 
fendant Hite,  and  informing  him  of  the 
doubts  they  began  to  entertain,  since  the 
purchase,  with  respect  to  the  quantity  of 
land,  he  answered,  that  it  was  his  wish  to 
have  the  land  surveyed,  and  that  if  it 
proved  to  be  less  than  the  advertisement, 
he  would  make  a  deduction  as  far  as  con- 
cerned his  own  proportion,  but  that  he  could 
not,  as  trustee  for  the  others,  without  their 
consent.  That  a  survey  being  afterwards 
made,  the  real  quantity  proved  to  be  only 
512  acres,  one  rod  and  thirty-six  square 
perches,  exclusive  of  the  meeting-house 
tract  of  ten  acres,  the  title  of  which  was  in 
the  Quakers.  That  they  had  been  obliged 
to  pay  61.  14s.  3d.  arrearages  of  taxes  in- 
curred on  the  said  land  before  the  purchase. 
That  a  deed  had  been  made   by  the  defend- 

Pendleton  v.  Stewart,  6  Call  5.  6.  7,  8,  9.  10:  Hull  t. 
Cnnnlnffham,  1  Munf.  837,  388;  Nelson  v.  Carrio^r- 
ton,  4  Munf.  842;  Cabell  v.  Roberts,  6  Rand.  68S: 
Key  tons  V.  Brawfords.  6  Leiffh  48;  Russell  v.  Keeran. 
8  Lelffh  14:  Blessing  v.  Beatty,  1  Rob.  299.  801.  808. 
804.  and  notei  Caldwell  v.  Cralff,  31  Gratt  188:  Wat- 
son V.  Hoy.  28  Gratt.  704,  and  note;  Cunningham  v. 
Millner,  82  Va.681;  Camp  v.  Norfleet.  88Va.88S.6S. 
E.  Rep.  874;  Trinkle  v.  Jackson,  86  Va.  842,  9  S.  £.  Rep. 
966:  Graham  v.  Larmer,  87  Va.  285,  281,  12  9.  E.  Rep. 
880:  Farrier  v.  Reynolds.  88  Va.  145, 18  S.  E.  Rep.  188: 
Reed  v.  Patterson.  7  W.  Va.  868;  Gillilan  v.  Hinkle.  8 
W.  Va.  264;  Crislip  v.  Cain.  19  W.  Va.  603.  512,  521.  682. 
534.  587. 540,  549:  Depue  v.  Serffent.  21  W.  V a.  888.  388; 
Stebbins  v.  Eddy.  82  Fed.  Cas.  1195.  See  also,  citing 
the  principal  case,  Dilliard  v.  Tomlinson,  1  Munf. 
199.  The  principal  case  is  reported  with  a  note  ap- 
pended in  I  Am.  Dec.  519. 
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anta,  and  delivered  to  Amoa  Jollife,  one  of 
the  plaintiffs,  and  the  person  appointed  to 
receive  the  deed ;  but,  that  the  said  Amos 
bad  sig'nified,  that  the  plaintiffs  would  in- 
sist for  redress  on  account  of  the  said  de- 
ficiency. The  bill,  therefore,  prayed  relief, 
and  that  a  suitable  deduction  might  be 
made. 

The  answer  of  Isaac  Hite,  junior,  admits 
the  devise,  and  advertisement,  but  denies 
the  proclamation  as  stated  in  the  bill;  and, 
charges  that  the  purport  of  it  was,  *'that 
notwithstanding,  he  did  not  know  or  believe 
there  existed  any  defect  in  the  title  of  the 
lands  about  to  be  set  up  for  public  sale,  nor 
did  he  even  know  of  any  claim  set  up  for  the 
same,  except  two  or  three  acres  claimed  by 
Mr.  Perry,  yet  he  would  not  agree  to 

303  give  general  *  warranties,  as  he  acted 
only  as  executor."  Th^t  the  plain- 
tiffs gave  bonds  for  the  purchase  money » 
on  the  next  day  after  the  sale ;  and,  that  he 
told  one  of  them  on  the  day  of  the  sale,  be- 
fore the  land  was  struck  off,  that  no  war- 
ranty would  be  made,  although  he  might 
possibly  on  the  day  of  sale  have  said,  that 
for  five  pounds  he  would  not  be  afraid  to 
make  a  warranty.  That  it  was  agreed  by 
the  parties,  that  the  said  Amos  Jollife 
should  have  a  deed  prepared.  That  the 
said  Amoa  never  signified  any  disapproba- 
tion; but,  solicited  the  defendant  to  have 
the  deed,  which  had  been  prepared  by  him- 
self, executed :  and,  that  the  same  was  af- 
terwards done.  That  the  defendant  was, 
at  a*  subsequent  time,  informed  by  the  said 
Amos,  that  the  deed  was  defective  in  omit- 
ting to  describe  a  part  of  the  lands  sold ; 
and,  therefore,  he  proposed  to  the  defend- 
ant to  give  another.  That  the  defendant, 
fearing  some  contrivance  was  meditated, 
proposed  only  to  give  a  deed  for  the  part 
omitted;  but,  at  length  agreed  to  give 
another  deed,  which  was  drawn  by  a  gen- 
tleman employed  by  the  said  Amos,  and 
was  afterwards  duly  executed  by  the  de- 
fendants. That,  before  this,  he  was  in- 
formed by  the  plaintiffs,  that  they  had 
surveyed  the  land  and  found  there  was  a 
deficiency.  That  he  might  have  said,  he 
would  make  allowance  as  to  his  own  pro- 
portion, but  that  he  could  not  as  to  the  other 
parties.  That  the  defendant  never  ex- 
amined the  title  papers,  exce^  only  to 
know  what  quantity  the  testatrix  claimed. 
That  he  was  ignorant  of  the  nature  of  the 
Quakers'  claim,  and,  therefore,  denies  his 
telling  either  of  the  plaintiffs,  that  they 
would  lose  the  meeting-house  tract.  That 
the  said  Amos  procured  an  adjournment  of 
the  sale,  when  the  land  was  going  to  be 
struck  off,  until  the  next  day,  that  he  might 
consult  his  friends,  and  run  up  the  land  to 
a  higher  price ;  and,  upon  the  next  day  was 
proclaimed  the  highest  bidder.  That  he 
believes  the  plaintiffs  expected  the  tract  to 
contain  the  quantity  mentioned  in  the  ad- 
▼crtiaement;  for,  otherwise,  Amos  Jollife 
would  not  have  inserted  in  the  deed  the 
words   more   or  less.     That   the  defendant 

took  S' memorandum  from  the  Clerk's 

304  office   of  *the   number  of  acres,  and 
from  thence  was  induced  to   believe, 


that  there  was  that  quantity ;  and,  knew 
not  to  the  contrary,  until  informed  thereof 
by  the  plaintiffs.  That  he  knows  nothing 
of  the  said  arrearages  of  taxes,  but  would 
have  discharged  them  without  a  suit. 

M'Donald's  answer  says,  he  was  a 
stranger,  and,  therefore,  left  the  transac- 
tion of  the  business  to  the  other  executor. 

Hite,  the  assignee  of  the  bond  sought  to 
be  relieved  against,  states,  that  he  is  an 
innocent  assignee ;  and,  if  any  deduction  is 
to  be  made,  it  should  be  distributively,  and 
ought  not  to  fall  on  him  only. 

A  witness  deposed,  that  he  was  present  at 
the  sale,  when  the  crier  set  up  the  land, 
mentioning  the  number  of  acres,  he  be- 
lieves. That  Isaac  Hite,  the  defendant, 
stepped  forward,  and  declared  he  acted  as 
an  executor.  That,  he  believed  there  was 
a  good  title.  That  Mr.  Perry  claimed  a 
small  piece  of  2  or  3  acres,  and  that  he 
wished  whoever  became  the  purchaser, 
would  permit  Perry  to  have  it,  on  paying 
in  proportion  to  what  the  whole  tract  should 
sell  for.  That  he,  the  said  Hite,  would 
make  such  a  deed  as  he  was  bound  to  make 
as  executor,  and  no  other.  That  the  deeds 
called  for  either  576  or  578  acres,  but  that 
he  sold  the  same  for  more  or  less. 

Another  witness  deposed,  that  Isaac  Hite, 
jun.  the  defendant,  about  nine  months  after 
the  sale,  said  he  was  willing  to  make  an 
allowance  for  the  deficiency  for  his  own 
part  in  the  land,  but  that  he  could  not  make 
any  agreement  for  the  other  parties.  That 
the  value  of  the  meeting-house  tract  was 
4001.  That  the  plaintiffs,  as  he  understood, 
purchased  with  a  view  to  secure  the  meet- 
ing-house tract,  least  it  should  be  found  to 
be  included  in  the  sale.  That  the  said 
Isaac  Hite  mentioned  at  the  above  time, 
that  he  was  willing'  a  survey  should  be 
made    by   the  county  surveyor;  and  that  a 

survey  was  afterwards  made. 
305  *A  third  witness  deposed,  that  he 
was  present  at  the  sale,  and  that  Isaac 
Hite,  jun.  said  that  the  deed  mentioned 
578  acres,  but  that  it  would  be  sold  for  that 
quantity,  be  the  same  more  or  leas,  except 
a  small  piece  claimed  by  Mr.  Perry,  which 
he  was  to  pay  for  in  proportion  to  what  the 
whole  tract  sold  at. 

A  fourth  witness  deposed,  that  the  de- 
fendant, Isaac  Hite,  jun.  some  time  after 
the  sale,  observed,  on  mention  being  made 
of  the  deficiency,  that  he  was  willing  to 
make  an  allowance  for  his  part,  but  could 
not  make  any  agreement  for  the  other  lega- 
tees. 

A  fifth  witness  deposed,  that  on  the  sec- 
ond day  of  the  sale,  Isaac  Hite,  jun.  publicly 
proclaimed,  that  there  was  a  small  piece  of 
the  said  tract  of  land,  which  Mr.  Perry 
wished  to  purchase;  that  it  would  be  re- 
served upon  his  paying  for  the  same  in 
proportion  to  what  the  whole  tract  sold 
for;  and  that  there  was  a  clear  title,  for 
the  rest  of  the  said  tract,  which  he  would 
maintain. 

A  sixth  witness  deposed,  that  when  the 
land  was  set  up,  Isaac  Hite,  jun.  stepped 
forward  and  proclaimed,  that  there  would 
be  a  clear  and  indisputable  title  for  the  said 
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tract  of  land ;  that  is,  the  quantity  men- 
tioned in  the  said  advertisement,  except  a 
small  piece  which  was  claimed  by  Mr. 
Perry ;  or  words  to  that  effect. 

A  seventh  witness  (who  seems  to  have 
been  interested)  deposed,  that  when  the 
land  was  put  up  by  the  crier,  who  mentioned 
the  number  of  acres,  Isaac  Hite,  jun. 
stepped  forward  and  declared,  that  Mr. 
Perry  claimed  two  acres  and  some  poles, 
but  agreed  to  waive  the  claim,  provided  he 
got  the  land  at  a  price  in  proportion  to  what 
the  whole  tract  sold  for;  that,  he  acted  as 
executor ;  did  not  know  there  was  any  claim 
to  the  land ;  and  that  he  would  set  it  up  for 
the  number  mentioned  by  the  crier,  be  the 
same  more  or  less. 

The  deed  of  the  21st  of  November,  1789, 

described  three  tracts,  one  of  336  acres,  *  *  be 

the  same  more  or  less;''  another   for 

306  23^  acres,  (without  the   words  *more 
or  less;)  and  a   third  of  198  acres,  be 

the  same  more  or  less.  That  of  the  5th  of 
October,  1790,  described  four  tracts ;  one  of 
336  acres,  be  the  same  more  or  less ;  another 
of  235^  acres,  without  the  words  more  or 
less ;  another  of  190  acres,  be  the  same  more 
or  less;  and  the  fourth,  a  tract  of  23  acres 
19  perches,  without  the  words  more  or  less. 
The  deed  of  the  2d  of  September,  1791,  de- 
scribed four  tracts ;  one  of  336  acres,  be  the 
same  more  or  less ;  another  of  23^  acres, 
without  the  words  more  or  less ;  a  third  of 
198  acres,  be  the  same  more  or  less ;  and  a 
fourth  of  23  acres  and  91  perches,  without 
the  words  more  or  less. 

The  Court  of  Chancery  denied  relief,  and 
dismissed  the  bill  with  costs.  From  which 
decree,  the  plaintiffs  appealed  to  this  Court. 

Wickham,  for  the  appellants,  insisted, 
that  they  were  not  bound  either  by  the 
deeds  or  bonds;  but  were  entitled  to  a  pro- 
portionable abatement,  according  to  the 
deficiency.  Quesnel  v.  Woodlief,  in  this 
Court. 

Williams,  contra.  The  purchase  was  for 
578  acres,  more  or  less,  and,  therefore,  the 
plaintiffs  had  no  claim  to  redress ;  for,  there 
does  not  appear  to  have  been  any  fraud  in 
the  executor,  who  sold  by  the  deeds.  If 
there  had  been  a  surplus,  equity  could  not 
have  relieved  the  appellees;  and  it  ought 
to  be  reciprocal.  1  Ch.  Cas.  204;  [Burt.  v. 
Barlow,]  3  Bro.  C.  C.  451, 

Wickham,  in  reply.  Relying  on  the  case 
of  Quesnel  v.  Woodlief,  I  have  not  brought 
authorities  to  prove  that  parties  contracting 
under  a  mistake  may  be  relieved;  but  be- 
lieve, that  many  such  may  be  produced. 

Cur,  adv.  vult. 

ROANE,  Judge.     Two  general   questions 

present     themselves    in    this    case.      1st. 

Whether,  by  the  contract  which  took 

307  place  between  the  parties,  relative  *to 
the    land    in  question,    the   appellees 

bound  themselves  to  any  general  warranty 
as  to  the  land  really  contained  within  the 
tract  then  sold?  and,  if  not,  as  I  am  clearly 
induced  to  believe  from  the  testimony ;  then 
2nd.  Whether  under  all  the  circumstances 
of  the  contract,  the  appellees  must  submit 
to    the   loss  arising  from  the  deficiency  of 


the  land?  Which,  including  the  ten  acres 
called  the  meeting-house  tract,  is  stated  by 
the  county  surveyor  to  be  about  sixty -six 
acres ;  being  so  far  short  of  the  quantity  of 
578  acres  called  for  by  the  deed ;  as  the  sur- 
vey makes  the  tract  contain,  exclusive  of 
the  meeting-house  tract,  only  512  acres,  1 
rod,  36  perches. 

Before  I  go  particularly  into  the  second 
question,  I  will  state  some  principles  which 
appear  to  me  to  govern  the  case.    . 

1st.  In  a  contract,  every  serious  and  de- 
liberate communication  which  has  taken 
place  between  the  parties,  relative  thereto, 
so  far  as  a  former  one  has  not  been  revoked 
by  a  latter,  must  be  considered  as  forming 
the  basis  of  the  contract,  with  this  excep- 
tion, that  the  treaty  must  not  at  any  inter- 
mediate time  have  been  at  an  end. 

2nd.  That  communication  or  representa- 
tion in  a  public  advertisement,  relative  to 
property  offered  for  public  sale,  must  be 
considered  as  one  of  these  communications 
with  reference  to  any  person  who  may  be- 
come the  purchaser. 

3rd.  That  a  representation  of  a  fact  by 
one,  to  another  contracting  party,  should 
be  fair  and  true ;  and  if  the  former  asserts 
to  the  latter  a  fact,  the  truth  of  which  he 
has  it  in  his  power  to  ascertain,  but  does 
not,  and  it  turns  out  to  be  untrue,  he  shall 
be  responsible  himself  for  the  consequences 
of  that  event,  and  the  party  to  whom  the 
representation  is  made  shall  not  be  injured 
thereby.  This  doctrine  is  explicitly  laid 
down  in  the  Court  of  Eling's  Bench  in 
England,  in  the  case  of  Macdowall  v. 
Eraser,  Dougl.  260,  relative  to  representa- 
tions in  cases  of  insurance;  but  the  princi- 
ple of  the  doctrine,  being  founded  in  natural 
justice,  must  equally  apply  to  all  con- 
tracts. 
308  *4th.  A  misrepresentation  may  at 
any  time  before  the  conclusion  of  the 
bargain,  be  removed  by  a  just  representa- 
tion of  the  fact;  but  it  must  be  clearly  and 
explicitly  removed;  for,  if  it  be  equivocal 
only,  the  rule  concerning  misrepresenta- 
tions, which  I  before  mentioned,  will  take 
place. 

5th.  That  in  contracts  it  may  be  said  to 
be  a  general  rule,  that  the  purchaser  takes 
upon  himself  usual  and  ordinary  risques, 
as  those  arising  from  the  variation  of  the 
compass  in  the  present  case;  but  is  not, 
unless  it  be  so  stipulated  or  understood  be- 
tween the  parties,  insurer  against  those 
great  defalcations  which  can  only  arise 
from  the  fraud  of  some  antecedent  holder 
of  the  land,  or  the  gross  mistakes  of  un- 
qualified surveyors;  and,  whenever  these 
latter  risques  are  involved  in  the  contract, 
it  should  olearly  appear  that  such  were 
contemplated  by  the  parties. 

In  deciding  the  question,  I  shall  have 
particular  regard  to  these  principles;  with- 
out perhaps  referring  particularly  to  them. 

The  question  in  this  case,  as  depending 
on  the  answer  of  the  defendants  solely,  is 
very  clear  for  the  appellants;  and  under 
that  point  of  view,  I  shall  consider  it  in 
the  first  place. 

The  advertisement   stated   in  the   appel- 
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lant's  bill,  and  admitted  bj  the  answer  of 
James  Hite,  contains  an  unqualified  as- 
sertion, that  the  tract  in  question  contained 
578  acres;  and  this  assertion  being  a  repre- 
sentation by  the  executor,  who  was  fullj 
competent  to  know  the  truth  of  the  fact, 
was  a  sufficient  ground  for  those  who  wished 
to  purchase,  whereon  to  rely  confidently  in 
making  their  estimate  of  the  number  of 
acres. 

The  principal  defendant,  Hite,  in  answer 
to  that  part  of  the  bill  which  charges  a 
declaration  to  have  been  made  by  him  at 
the  time  of  the  sale,  that  he  would  warrant 
the  number  of  acres  mentioned  in  the  ad- 
vertisement, although  he  denies  having 
then  made  such  a  declaration,  does  not  go 
on  to  say,  (notwithstanding  it  would 
3C9  have  been  *much  in  his  favor  to  hav6 
said  it,  if  true,)  that  he  declared  he 
sold  the  land  for  more  or  less ;  but  the  an- 
swer is  silent  on  the  subject,  and,  by  stat- 
ing the  purport  of  his  declaration  to  have 
been  as  it  is  stated  in  his  answer,  and 
which,  I  conceive  goes  only  to  the  title  of 
the  land  really  comprehended,  is  at  least  a 
tacit  admission  that  no  further  or  other 
declaration  was  made  by  him  at  the  time. 
But,  if  no  such  declaration  wati  then  made, 
the  impression  derived  from  the  advertise- 
ment was  in  full  force ;  and  I  suppose  in 
this  view  of  tbe  case,  that  all  persons  will 
agree,  the  appellants  are  entitled  to  relief. 

This  result,  however,  arises  from  a  view 
of  the  bill  and  answer  only. 

To  come  now  to  the  testimony:  from 
which  it  will  appear,  that  the  impression 
alluded  to  was  kept  up  by  the  declarations 
of  Kuner  the  crier,  who  stated  the  number 
of  acres.  This  evidence,  fortifying  the  al- 
legations of  the  bill,  is  clearly  entitled  to 
weight;  and  I  suppose  if  the  case  had 
stopped  here,  the  same  conclusion  would 
clearly  result,  as  I  have  supposed  resulted 
from  a  view  of  the  bill  and  answer  only. 

But,  I  admit,  it  is  proved  by  the  weight 
of  testimony  in  the  cause,  that  after  this 
declaration  was  made  by  the  crier,  Hite, 
the  principal  defendant,  said,  **that  the 
deeds  called  for  578  acres ;  and  he  sold  the 
same  for  more  or  less." 

It  was  well  observed  at  the  bar,  that 
whether  this  last  declaration  of  Hite  was 
made  or  not,  was  a  point  not  put  in  issue 
by  the  answer;  although,  that  defendant 
was  substantially  called  on  to  say,  whether 
the  declaration  stated  in  the  bill,  or  what 
other  declaration  relative  to  the  number  of 
acres,  was  made  by  him  at  the  sale.  But, 
although  he  did  not  undertake  to  swear  to 
the  fact  himself,  he  has,  nevertheless,  ex- 
amined witnesses  to  establish  it ;  and  it  is 
somewhat  remarkable,  that  the  testimony 
of  a  material  witness  was  produced   as   to 

this  point,  by  a  leading  question. 
310  *This  looks  too  much  like  avoiding 
the  great  end  and  object  of  resorting 
to  a  bill  in  equity,  which  is  an  application 
to  the  conscience  of  the  defendant,  and 
seems  like  bolstering  up  a  cause,  with  re- 
spect to  a  fact  not  put  in  issue,  by  resorting 
to  the  consciences  of  witnesses  who  may  be 
less  Scrupulous. 


But  without  undertaking  to  say  that  the 
testimony  as  to  this  declaration,  should, 
for  the  reasons  given,  be  thrown  out  of  the 
case,  let  us  consider  the  effects  of  the  testi- 
mony itself. 

If  this  alleged  declaration  of  the  defend- 
ant Hite  had  stood  single,  I  think  it  would 
clearly  admit  of  a  question,  whether  under 
the  reason  of  the  5th  principle  before  laid 
down,  the  loss  arising  from  the  deficiency 
in  this  case  ought  not  to  be  borne  by  the 
appellees?  It  would  also  deserve  to  be  con- 
sidered in  addition  thereto,  whether  as 
small  risques  are  generally  incident  in  sales 
of  land  arising  from  variation  in  instru- 
ments, the  words  more  or  less,  might  not 
have  been  thrown  in  for  greater  caution,  to 
avoid  any  responsibility  for  them?  At  least 
it  might  have  been  so  understood  by  the 
appellants,  and  thus  had  a  tendency  to  con- 
tinue their  impression. 

But,  I  consider  the  declaration  as  not 
standing  single.  I  consider  the  advertise- 
ment as  having  justly  raised  a  confidence 
as  to  the  number  of  acres  of  land,  which 
was  kept  up  and  confirmed  by  the  declara- 
tion of  the  crier  under  the  eye  of  the 
principal  defendant  himself ;  and  this  dec- 
laration, equivocal  in  itself,  was  not  suffi- 
cient to  do  away  that  impression. 

I  think  that  the  contract  was  consum- 
mated under  that  impression ;  and,  there- 
fore, as  to  the  appellee,  he  had,  by  mistake 
perhaps,  misled  the  plaintiff  with  regard  to 
a  fact,  the  truth  of  which*  he  might  have 
known  to  be  otherwise,  but  did  not  take  the 
trouble  to  be  informed  about ;  and,  as  to 
the  appellant,  he  has  agreed  to  give  a 
valuable  consideration  for  that  which 
311  did  not  exist,  but  *which  relying  on 
the  veracity  of  the  defendants,  he  be- 
lieved to  exist. 

The  defendant  Hite,  jun.  admits,  that  on 
the  deficiency  being  stated  to  him,  he 
agreed,  as  to  himself,  to  make  an  abate- 
ment; but  that  as  an  executor,  he  could 
not  agree  to  do  it.  This  is  the  part  of  an 
honest  man ;  and  moreover  proves,  that  he 
did  not  think  the  risque  of  this  great  de- 
ficiency was  contemplated  in  the  bargain : 
otherwise,  there  could  be  no  obligation  on 
him  to  make  a  recompence.  This  is  a 
strong  circumstance  to  shew  the  true  idea 
of  the  contract;  and,  although  he  could 
not,  as  he  thought,  do  that  in  his  fiduciary 
character,  which,  as  an  honest  man  he  was 
willing  to  do  for  himself,  yet,  we  have 
power  to  compel  him  to  do  it. 

But  it  is  contended,  that  the  acceptance 
of  deeds  by  the  appellants,  after  they  knew 
of  the  deficiency,  is  a  waiver  of  the  redress 
now  sought. 

I  answer,  that  .the  after-accepted  deed  was 
only  to  complete  an  assurance  for  the  land 
really  contained  in  the  tract,  there  having 
been  one  of  the  tracts  of  which  McDonald's 
tract  was  composed,  left  out  of  the  former 
deed ;  and,  it  never  was  the  intention  of 
the  plaintiff  to  set  aside  the  contract  rela- 
tive to  the  land  purchased.  They  were, 
therefore,  justifiable  in  completing  it,  es- 
pecially as  their  bonds  were  out  for  the 
money.     But  the  injury   they  complain  of, 
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is  entirely  of  a  collateral  nature,  as  I  have 
before  endeavored  to  explain ;  and  is  wholly 
independent  of  the  sale  of  the  land,  al- 
though it  grows  out  of  it.  Therefore,  a 
remedy  for  the  injury  was  not  to  decline 
taking  the  deeds,  or  require  others,  than 
those  which  were  made;  but  to  retain 
money  contracted  to  be  paid,  under  a  mis- 
take, and,  consequently,  so  far  without  a 
consideration. 

If  it  be  said,  that  the  deficiencv  here  is 
so  small,  as  that  we  ought  not  to  interfere, 
I  answer,  that  the  deficiency  stated,  has 
certainly  not  arisen  from  the  ordinary  va- 
riation of  instruments ;  but  was  such  as  to 
produce  a  conviction  in   Hite,  that  it 

312  did  not  *arise  from  that  cause ;  and, 
therefore,     I     cannot  distinguish   it 

from  the  case  of  a  deficiency  of  one- third  or 
one-half.  Parties  must  be  permitted  to 
make  their  own  bargains,  so  as  to  bind 
themselves ;  but  to  bind  others,  those  bar- 
gains must  be  fair  and  clearly  understood. 

With  regard  to  the  case  of  an  excess  above 
the  quantity  sold,  it  may  not  follow  of 
course  that  where  there  is  an  abatement  for 
a  deficiency,  there  should  be  payment  for 
the  excess;  but,  as  it  is  not  necessary  to 
decide  the  question,  I  mean  not  to  give  an 
opinion  on  it. 

As  to  the  retainer  of  the  money  in  the 
present  case,  it  seems  to  be  a  UlIt  mode  of 
proceeding.  For,  the  appellants  have  paid 
what  they  suppose  to  be  due,  and  the  bal- 
ance is  subject  to  the  decision  of  the  Court. 
As  to  the  point,  who  were  or  were  not  the 
holders  of  the  bonds,  they  were  entirely 
strangers  to  it;  but,  if  the  set-off,  now 
claimed,  is  an  equitable  one,  it  cannot  be 
lost  by  the  assignment  of  any  bond,  against 
which  it  ought  to  apply. 

With  regard  to  the  survey  in  the  record, 
if  it  was  made  ex  parte,  or,  there  was  any 
just  exception  to  it,  in  the  opinion  of  the 
Chancellor,  it  ought  not  to  conclude  the 
appellees. 

The  plaintiffs  have  not  shewn  any  title  to 
the  meeting-house  paramount  to  the  present 
purchase,  or  that  the  executors,  when  they 
sold  it,  knew  that  the  title  was  not  in  their 
testator.  With  respect  to  this,  then,  the 
case  stands  in  no  other  point  of  view  than 
the  rest  of  the  land  contained  in  the  tract ; 
and,  therefore,  with  regard  to  that  point, 
there  is  no  ground  for  interference. 

But,  as  to  the  other  ground  of  complaint, 
the  case  ought,  in  my  opinion,  to  be  sent 
to  the  high  Court  of  Chancery,  there  to  be 
proceeded  in,  according  to  the  principles  I 
have  just  now  stated. 

The  particulars  of  the  decree,  to  be  made 
by  this  Court  should  be,  if  my  opin- 

313  ion     were    to    prevail,     '^similar,    or 
nearly    so,    to   those  in    the   case   of 

Quesnel  v.  Woodli'ef ,  in  this  Court ;  and,  as 
the  ground  of  decision  in  that  case  seems 
not  to  be  well  understood,  I  will  take  the 
liberty  for  myself  to  say,  that  the  princi- 
ples and  reasons  which  governed  me  in  that 
case,  were  substantially  the  same  which  I 
have  endeavored  to  state  as  governing  in 
this:  and. the.:decMoii  in  that,  in  its  prin- 
ciples, appears  to   be  an  authority    in    the 


present  case.     I  am,  therefore,  for  reversing 
the  decree. 

FLEMING,  Judge.  There  are  two  points 
in  this  cause.  1st.  What  was  the  contract 
between  the  parties?  2d.  Whether  the  con- 
tract, as  really  understood  between  them, 
has  been  broken  by  the  appellees? 

With  respect  to  the  first :  It  appears  that 
McDonald  had  bought  it  for  578  acres,  and 
that  the  deeds  expressed  that  quantity ;  but 
when  the  crier  set  it  up  for  that  number  of 
acres,  that  Hite  declared  he  was  executor 
only ;  that  M'Donald  held  it  for  578  acres ; 
but  that  he  (Hite,)  set  it  up  for  more  or 
less:  Which  explicitly  shews  he  did  not 
mean  to  take  upon  himself  the  risque  of  a 
deficiency ;  and  that  the  appellants  so  un- 
derstood it,  is  manifested  by  their  accepting 
deeds  for  the  land  near  twelve  months  af- 
terwards, when  the  deficiency  was  known  : 
A  circumstance,  which  proves  their  ac- 
quiescence under  the  loss  at  that  time,  and 
that  they  did  not  then  suppose  they  had  any 
cause  of  complaint,  or  that  any  allowance 
ought  to  be  made;  although  they  were  af- 
terwards advised  otherwise.  From  all 
which  it  is  evident,  that  both  parties  un- 
derstood the  appellants  were  to  take  the 
risque  of  any  deficiency  on  themselves; 
and,  therefore,  the  purchasers  have  no 
ground  for  relief. 

This  satisfies  the  second  enquiry;  and 
shews  clearly,  that  there  has  not  been  any 
violation  of  the  contract  on  the  part  of  the 
appellees. 

But  then  the  case  of  Quesnel  v.  Woodlief , 
in  this  Court,  is  objected  as  an  au- 
314  thority  which  decides  *the  present 
cause.  That  case,  however,  differed 
widely  from  this.  For,  in  the  first  place 
Woodlief  sold  his  own  land,  and  that  was 
an  old  family  estate,  the  true  quantity 
of  which  was  probably  known  to  him ;  but 
here,  Hite  was  only  executor,  and  not  sup- 
posed to  be  conuzant  of  the  exact  number 
of  acres.  In  the  second  place,  Quesnel  was 
a  foreigner,  not  acquainted  with  our  lan- 
guage or  measure ;  whereas  the  appellants 
here  are  natives  and  perfectly  acquainted 
with  both.  Thirdly,  that  was  a  private 
sale,  and,  therefore,  more  liable  to  imposi- 
tion ;  but  this  was  a  public  auction,  and 
the  terms  more  or  less  expresslv  declared. 
Fourthly,  in  that  case,  Woodlief  had  ac- 
tually sold  to  his  brother  Peter  a  part  of  the 
estate;  but  nothing  of  that  sort  existed 
here.  Lastly,  the  deficiency  there  amounted 
to  almost  one- fourth ;  whereas,  here  it  was 
scarcely  a  tenth. 

These  circumstances  essentially  distin- 
guish the  two  cases;  and,  therefore,  al- 
though I  think  relief  was  properly  granted 
in  that  case,  yet  I  cannot  agree,  that  it 
ought  to  form  a  precedent  for  the  decision 
in  this.  The  consequence  is,  that  I  am  of 
opinion,  the  decree  of  the  High  Court  of 
Chancery  should  be  affirmed. 

CARRIN6TON,  Judge.  In  this  case  an 
executor  is  directed  by  the  will  of  his  tea* 
tator  to  sell  his  lands  and  divide  the  pro- 
ceeds amongst  ten  legatees,  finds  deeds  for 
578  acres,  and  governing  himself  by  them. 
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advertises  that  he  will  sell  that  quantity ; 
and  the  question  is,  whether,  if  he  after- 
wards qualifies  the  advertisement  before 
the  sale,  and  declares  that  he  will  not  sell 
for  anj  specific  quantity,  he  shall  be  bound 
for  the  quantity  stated  in  the  advertisement? 

A  public  advertisement  of  this  kind  ought 
not  to  influence  the  decision  much ;  because, 
it  is  only  notice  to  purchasers  to  assemble, 
and  they  inform  themselves  of  the  particu- 
lars at  the  sale. 

In  the  present  case,  the  executor  gave 
notice,  that  those  who  wished  to  pur- 

315  chase  might   inspect  *the  deeds,  that 
they  called  for  578  acres ;  but  that  he 

only  sold  as  much  as  they  contained ;  and 
that  he  would  neither  warrant  the  title  or 
quantity.  All  this  turned  out  to  be  true; 
and  nobody  was  deceived:  for,  the  title- 
papers  were  according  to  the  representation, 
and  there  could  be  no  fraud  or  deception. 
So,  that  the  real  contract  was,  that  Hite 
sold  the  quantity  that  should  actually  be 
found  to  be  in  the  tracts;  and  the  pur- 
chasers took  the  lands  which  the  deeds 
should  in  fact  command,  let  the  quantity  of 
them  turn  out  to  be  more  or  less  than  578 
acres:  A  position,  which  is  confirmed  by 
the  subsequent  acquiescence  of  the  parties ; 
for,  three  deeds,  drawn  by  JoUife  or  his 
counsel,  and  all  for  578  acres  more  or  less, 
were  afterwards  accepted  by  the  purchasers. 
So,  that  upon  the  terms  of  the  ^con tract, 
there  does  not  appear  to  be  the  least  ground 
for  relief,  according  to  the  general  princi* 
pies  of  law  and  equity. 

But  what  would  render  it  peculiarly  hard 
in  this  case,  is,  that  so  much  time  was 
suffered  to  elapse  before  any  complaint  was 
made ;  and,  in  the  mean  while,  Hite  had  dis- 
tributed the  proceeds  amongst  the  legatees. 
It  would,  therefore,  be  extremely  harsh,  by 
interfering  at  this  late  period,  and  making 
an  abatement,  to  send  him  in  search  of  con- 
tribution against  the  others. 

This  is  not  like  the  case  of  Quesnel  v. 
Woodlief.  There,  Woodlief,  acting  for 
himself,  sold  an  estate  which  had  been 
long  held  in  his  family,  and  the  quantity 
whereof  he  might,  therefore,  reasonably 
be  presumed  to  know:  whereas,  Quesnel 
was  a  foreigner,  and  did  business  by  an  in- 
terpreter. He  had,  before  the  deeds,  often 
declared  that  he  was  willing  to  take  it  at 
80O  acres ;  and,  when  they  were  executed,  he 
enquired  into  the  meaning  of  the  words 
more  or  less,  upon  being  informed,  be  asked 
whether  he  would  be  allowed  for  deficiency? 
To  which  Woodlief  answered  he  should,  if 
Quesnel  would  pay  for  the  excess.  Here, 
indeed,  the  conversation  stopt,  and  no  reply 
was  made ;  but,  as  soon  as  the  deficiency 
was  known,  instead   of   acquiescing, 

316  *as  was  done   in  the  present  case,  he 
gave  an  early   notice   that   he  should 

demand  a  deduction.  All  which  circum- 
stances vary  that  case  so  much  from  this, 
that  it  ought  not  to  be  considered  as  form- 
ing a  precedent  for  the  judgment  which  we 
are  now  to  give. 

Upon  the  whole,  people  must  be  satisfied 
with  their  contracts  as  they  have  made 
them ;  and,  as  the  purchasers  here  have  had 


the  full  benefit  of  their  bargain,  according 
to  the  terms  of  it,  I  cannot  see  any  ground 
for  relief ;  but  think  the  decree  ought  to  be 
affirmed. 

LrYONS,  Judge.  If  it  be  once  laid  down 
as  a  general  principle,  that,  where  a  sale  of 
a  tract  of  land  is  made  at  auction  for  lOOO 
acres,  and  it  afterwards  turns  out  to  be 
only  100,  the  purchaser  shall  have  no  relief, 
it  will  put  an  end  to  all  sales  by  auction. 
To  say,  in  such  a  case,  that  the  Injured  pur- 
chaser shall  not  have  a  right  to  retain  the 
purchase  money  against  the  vendor,  is,  in 
my  opinion,  contrary  to  all  the  principles 
and  maxims  of  a  Court  of  Equity. 

Upon  jg^eneral  principles,  it  has  often 
been  decided,  that  if  the  purchaser  discover 
a  defect  before  payment  of  the  money,  he 
may  retain:  And,  that  great  deficiency 
would  be  relieved  against,  was  determined 
in  Quesnel  v.  Woodlief. 

The  general  rule,  as  laid  down  by  civil- 
ians, is,  that  if  there  be  not  a  full  knowl- 
edge of  all  the  circumstances,  it  is  ground 
for  avoiding  the  contract,  [Gee  v.  Spencer,] 
1  Vern.  32;  [Mildmay  v.  Hungerford,]  2 
Vern.  243;  and  the  reason  is,  because  the 
buyer  proceeds  upon  the  supposition  of  a 
quality,  which,  if  the  thing  does  not  con- 
tain, the  contract  should  not  oblige  the 
party,  who  contracts  under  a  misappre- 
hension. For,  in  this  case,  the  party  is 
not  conceived  to  have  agreed  absolutely, 
but  upon  supposal  of  the  presence  of  a  thing 
or  quality,  on  which,  as  on  a  necessary 
condition,  his  consent  was  founded :  and, 
therefore,  the  thing  or  quality  not  appear- 
ing, the  consent  is  understood  to  be  null 
and  ineffectual.  Grotius,  lib.  2,  c. 
317  *12.  I  8,  9;  [Gwynne  v.  Heaton  et 
al.J  1  Bro.  C.  C.  9:  [Heathcote  v. 
Paignon,]  2  Bro.  C.  C.  175;  Puffendorf, 
Bk.  1,  c.  3,  i  12.  Which  is  equally  true, 
whether  the  seller  knew  of  the  defects  or 
not ;  for,  he  ought  not  to  reap  the  advantage 
of  an  apparent  value,  which  the  thing  sold 
seemed  to  have,  and  yet  had  it  not.  Dom. 
lib.  1  Tit.  2,  i  11. 

It  was  upon  these  grounds,  according  to 
my  recollection,  that  Quesnel  v.  Woodlief 
was  decided.  For  in  that  case,  the  Court 
declared  there  was  no  fraud  in  the  defend- 
ants, but  that  both  parties  had  acted  under 
mistake;  and,  therefore,  they  relieved  the 
plaintiff.  Consequently,  if  there  be  any 
real  difference  betwixt  that  case '  and  this, 
it  should  be  clearly  shewn,  or  else  the  deci- 
sion there  ought  to  govern. 

But  I  think  there  are  some  differences  as 
to  the  sixty-six  acres.  1st.  Woodlief  was 
owner  of  the  land  and  lived  upon  it ;  but, 
the  plaintiff  here  was  only  executor  and  a 
stranger  to  it.  2nd.  The  executor  in  this 
case  made  an  open  declaration  that  he 
would  sell  according  to  the  deed,  by  which 
I  suppose  he  meant  the  quantity  of  acres 
which  the  land  should  be  found  to  contain : 
whereas,  there  was  no  such  declaration  in 
that  case.  3rd.  As  soon  as  the  purchaser 
discovered  the  error  in  that  case,  he  men- 
tioned it  at  once  and  asked  for  an  abate- 
ment, (which  was  right ;  for  an  abatement 
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or  a  reacission  of  the  contract,  should  be 
recently  demanded;  because,  the  vendor 
may  otherwise  lose  an  opportunity  of  in- 
demnity or  a  new  sale  of  the  estate:)  but 
here  a  long  acquiescence  took  place;  and 
new  deeds  were  accepted  in  the  mean  time. 
Which  afforded  a  strong  presumption  that 
the  parties  were  satisfied;  and  put  it  out  of 
the  power  of  the  executors  to  sell  the  estate 
again. 

Therefore,  in  the  present  instance,  there 
was,  as  to  the  sixty  acres,  perhaps  no 
grounds  for  relief  upon  the  circumstances 
of  the  case. 

But  with  respect  to  the  ten  acres,  I  think 
the  Court  ought  to   interpose.     It  ap- 

318  pears,    that  this  *parcel   belonged  to 
the  Quakers ;  that  they  had  built  upon 

it;  that  the  executor  sold  it,  but  never 
mentioned  the  title  of  the  Quakers  or  made 
any  reservation  with  regard  to  it :  Although 
the  answer  states,  that  the  defendants  knew 
nothing  of  that  title,  and  there  is  proof 
that  they  were  ignorant  of  it. 

Upon  these  grounds,  I  think  there  should 
be  a  deduction  on  account  of  the  ten  acres ; 
as  they  fall  expressly  within  the  influence 
of  the  principles,  which  I  have  mentioned 
before:  to  ascertain  the  value  of  which 
parcel,  an  issue  should  be  directed  and  the 
amount  of  the  verdict  deducted.  • 

PENDI/ETON,  President.  The  adver- 
tisement upon  the  2nd  of  August,  1789,  was 
of  the  seat  where  M' Donald  lived,  contain- 
ing 578  acres,  and  the  sale  was  to  be  on  the 
16th  of  November. 

Upon  the  16th  of  November,  the  crier 
having  mentioned  578  acres,  the  executor 
proclaimed,  that  he  believed  the  title  was  a 
clear  one  (except  as  to  two  or  three  acres 
claimed  by  Perry,  who  was  willing  to  pay 
for  that  in  proportion  to  the  sale) ;  but, 
that  he  sold  as  executor  and  would  not  war- 
rant :  That,  as  to  the  quantity,  the  deeds 
called  for  578  acres,  but  he  sold  it  by  the 
deeds,  more  or  less;  and  so  it  was  pur- 
chased. 

When  they  met  next  day  to  give  the 
bonds,  nothing  past  as  to  the  quantity ; 
their  claim  then,  was  to  get  a  general  war- 
ranty, which  the  executor  refused,  and 
they  gave  it  up. 

But  they  perfectly  understood  the  terms,, 
that  they  were  to  take  the  land  by  the  deeds 
more  or  less.  For,  three  days  after,  in  the 
deed  prepared  by  Jollife  himself,  the  tract 
is  not  conveyed  in  the  aggregate,  as  is 
usual,  but  each  parcel  severally ;  deducting 
the  title  to  each  from  the  patentee,  to  Mrs. 
McDonald,  and  reciting  her  will,  empower- 
ing her  executors  to  sell.  I  presume  this 
unusual  method  was  pursued,  in  conse- 
quence of  the  executors  selling  the  land  by 
the  deeds. 

319  *However,  at  this  time  the  defi- 
ciency was  not  discovered,  nor  proba- 
bly presumed  to  be  so  great  as  it  was ;  and, 
therefore,  if  it  rested  here,  I  might  have 
had  some  difficulty  at  least,  in  deciding 
that  this  being  a  sale  by  an  executor  took 
it  out  of  the  general  principle.     But  as  the 


case  is,  that  difficulty   is  removed  by  what 
followed. 

This  deed  was  to  all  the  purchasers,  and 
was  for  three  tracts  only;  a  second  deed 
was  likewise  to  all  the  purchasers  and  was 
for  three  tracts  only ;  and  a  third  deed  is 
made  to  Jollife  and  Neal  for  the  four  tracts, 
pursuing  the  same  method  of  conveying 
the  several  tracts. 

That  the  deficiency  had  been  then  discov- 
ered, is  obvious  to  me.  The  survey  is 
dated  in  that  month,  October,  1790.  No 
day  is  mentioned;  but,  as  this  is  a  re-sur- 
vey, by  the  County  Surveyor  in  consequence 
of  what  Mr.  Hite  objected  to  the  first,  it 
is  very  probable  that  the  deficiency  was 
discovered  by  the  first  survey,  and  that  the 
dispute  about  the  deduction  was  previous 
to  this  deed.  Ridgeway  fixes  the  time  in 
August  or  summer,  1790. 

But  I  will  pass  this  also  as  no  conclusive 
acquiescence.  Neither  of  these  two  deeds 
are  recorded;  and  eleven  months  after  the 
last,  a  third  is  drawn  to  Jollife  only,  pursu- 
ing the  same  mode  of  conveyance  of  the 
separate  parcels,  containing  the  words  more 
or  less  as  to  the  two  principal  tracts,  and 
omitting  them  as  to  the  two  smaller  of 
about  20  acres  each,  in  the  same  manner  as 
it  was  in  the  deeds  referred  to.  And  this 
deed  is  recorded. 

The  ground  of  the  present  demand  is 
Cordeirs  survey.  D.  S.  F.  E.  The  two 
small  tracts  are  surveyed  together,  and 
contain  44  acres;  the  full  nominal  quantity. 
So  that  the  deficiency  is  in  the  two  large 
tracts.  The  336  he  makes  309;  the  difiFer- 
ence  27 ;  and  the  198  he  reduces  to  158 ;  the 
difference  40 ;  which  added  to  the  27,  makes 
67,     and     this     at    31.    lis.    Id.    is    2381. 

2s.  7d. 
320  <^Butin  the  deficiency   of   the    198 

acre  tract,  is  included  the  meeting-- 
house;  which,  they  say,  but  have  not 
shewn,  they  had  a  right  to.  Ten  acres  at 
31.  lis.  Id.  is  351.  10s.  lOd.  So  that  the 
real  dispute  is  57  acres,  equal  to  2021. 
Us.  9d. 

It  is  remarkable,  that  in  this  ex  parte 
survey,  the  Surveyor  speaks  of  lines  and 
corners,  as  said  to  be,  or  supposed  to  be 
lines  and  corners  of  adjoining  land-holders ; 
which  is  too  uncertain.  So,  that  if  the  de- 
cree is  reversed  on  the  merits,  a  final  decree 
ought  not  to  be  entered ;  but  the  cause  re- 
manded with  directions  to  have  a  survey- 
made  in  presence  of  both  parties,  to  ascer- 
tain the  real  deficiency. 

But  I  am  of  opinion,  that  upon  the  merits* 
the  decree  of  dismission  ought  to  be 
affirmed. 

To  state  it  upon  the  original  ground : 

The  Court  of  Chancery  will  not  be  bound 
by  the  expressions  more  or  less  in  deeds ; 
but  will  resort  to  the  real  contract  to  en- 
quire what  was  the  intention  of  the  parties : 
Whether  to  sell  and  buy  a  thing?  as  in  this 
case,  a  tract  of  land;  or  a  specific  quantity? 
as  a  certain  number  of  acres. 

In  the  first  case,  of  a  sale  in  bulk,  the 
Chancery  will  not  interfere,  unless  in  the 
case  of  fraud. 

An  instance  of  fraud   is  mentioned  in  1 
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Ch.  Cas.  where  the  seller  knew  there  was  a 
deficiency,  and  did  not  disclose  it;  and  we 
know  that  in  that  Court,  a  suppression  of 
tmth  is  equal  to  a  false  sugg-estion. 

But,  neither  this»  or  any  other  fraud  is 
imputed  to  the  vendor  in  the  present  case. 
The  estimation  was  formed  from  the  deeds, 
for  which  resort  was  had  to  the  Clerk's 
office.  This  shews,  that  the  executor  did 
not  know  of  the  deficiency ;  and,  therefore, 
he  is  not  chargeable  with  any  deception. 

On  the  cpround  of  mistake,  the  case  of 
Qaesnel  v.  Woodlief  in  this  Court  is  relied 
on ;  which  will  be  noticed  hereafter  as  not 
applicable. 

321  *The  case  of  Burt  ▼.  Barlow,  3  Bro. 
C.  C.  451,  seems  more  to  the  present 

purpose.  Catharine  Burt,  entitled  at  the 
death  of  the  survivor  of  herself  and  three 
others,  to  one-fourth  of  a  personal  estate, 
estimated  at  24001.,  in  order  to  make  Barlow, 
who  had  married  her  daughter,  certain  of 
receiving^  a  proportional  part  of  the  24001., 
gave  her  bond  for  6001.  payable  to  Barlow, 
in  three  months  after  the  death  of  the  sur- 
vivor. The  estate  estimated  at  24001. 
proved,  however,  to  be  only  11401. ;  so,  that 
the  fourth  was  only  2351.*  instead  of  6001. ; 
and  the  difference  3251.  The  executor  of 
Mrs.  Burt  brought  his  bill  to  be  relieved 
against  the  bond  on  payment  of  the  2851., 
on  the  ground  of  mistake  in  .  the  estimate. 
The  answer  of  Barlow,  admitted  it  was 
understood  at  the  time,  that  Mrs.  Burt's 
share  would  amount  to  6001. ,  but  insisted 
that  the  bond  was  iiriven  to  secure  the  6001. , 
at  all  events. 

The  bill  was  dismissed : 

It  is  stated  in  the  case,  that  she  devised 
the  6001.  to  Barlow,  but  that  circumstance 
is  not  mentioned  either  in  the  argument  or 
the  opinion  of  the  Court. 

Here  was  a  bond  founded  on  a  mistaken 
estimate,  and  the  deficiency  much  greater 
than  in  the  present  case,  being  more  than 
half,  whereas  this  is  less  than  a  tenth ;  and 
jet  relief  was  denied. 

This  proves,  that  if  there  was  a  mistake 
in  the  understandinii:  of  the  parties,  yet  if 
they  meant  to  fix  it  at  all  events,  however 
that  circumstance  might  turn  out,  the 
Chancery  would  not  relieve. 

In  truth,  relief  on  the  ground  of  mistake, 
as  all  other  questions  upon  contracts  in 
Chancery  do,  depends  upon  the  circum- 
stances attending  each  contract. 

Here,  whatever  impressions   might  have 

been    made    by   the  advertisement    on  the 

minds  of  those  who  attended  to  purchase, 

that  the  tract  contained  578  acres,  any 

322  expectation   of  a  warranty,  that  *the 
tract  contained   that   quantity,    must 

hare  been  removed  by  the  publication  at 
the  commencement  of  the  sale,  that  the 
deeds  called  for  that  quantity,  but  the  ex- 
ecutor sold  the  tracts  by  the  deeds  for  more 
or  less:  Which  I  consider  as  a  sale  in  bulk : 
where  a  mistake  in  the  estimated  quantity 
has  no  influence,  unless  there  was  fraud  in 
the  vendor.  The  fact  of  this  publication 
is  proved  by  Bell  and  Angus  M' Donald, 
who  are  not  contradicted  by  Sword  and 
Helm.    They  speak  of  the  executors  engag- 


ing to  warrant  a  clear  title,  but  nothing  as 
to  the  quantity ;  and,  as  to  what  they  do 
speak  of,  they  are  evidently  mistaken  from 
all  the  other  proofs. 

That  the  purchasers  understood,  at  the 
time,  that  they  bought  the  tract  by  the 
deeds,  whatever  quantity  they  should  con- 
vey, is  evident  from  the  deed  drawn  so  im- 
mediately after  by  Mr.  JoUife  the  active 
purchaser;  the  peculiar  form  of  which, 
must  have  proceeded  from  the  nature  of  the 
contract  impressed  on  the  mind  of  the 
buyer. 

So,  that  if  it  stood  on  its  original  ground, 
I  should  be  of  opinion  there  was  no  founda- 
tion for  relief. 

But,  if  there  had  been  such  originally,  I 
consider  what  happened  afterwards,  as  a 
confirmation  of  the  agreement  in  this  re- 
spect; when  its  effect  upon  the  present 
question  had  been  discussed,  and  fully  un- 
derstood as  conclusive,  and  shutting  the 
door  of  equity  against  relief. 

The  sale  was  on  the  16th  of  November, 
1789.  On  the  next  day,  the  parties  met  to 
exchange  bonds,  when  the  warranty  was 
insisted  on  at  first,  but  afterwards  given 
up.  The  bond  of  the  executor  was  taken 
to  make  the  usual  conveyance  by  executors, 
and  four  bonds  given  for  the  purchase 
money  of  5131.  15s.  each.  The  deed  was 
prepared  by  JoUife,  bearing  date  three  days 
after;  and,  in  the  summer  of  1790  was  ex- 
ecuted, but  not  recorded.  A  survey  had 
been  procured  by  Jollife,  and  the  deficiency 
discovered;  and,  then  the  discussion, 
323  *on  that  subject,  took  place  at  Bush's 
tavern,  when  Hite  said,  he  was  will- 
ing to  make  a  proportional  deduction  for  his 
own  part  (and  for  that  purpose,  I  suppose, 
said  or  agreed  that  the  County  Surveyor 
might  survey  the  land;)  but,  that  he  could 
not  bind  the  others  concerned  in  interest. 

This  second  survey  is  dated  in  October, 
(but  no  day  is  mentioned;)  and  states  the 
deficiency,  for  which  the  deduction  is  now 
claimed. 

It  being  discovered  that  the  first  deed 
conveyed  only  three  parcels  instead  of  four, 
a  new  one  is  drawn  and  executed  October 
5th,  1790,  for  the  four,  pursuing  the  former 
mode  of  conveying  the  several  parcels  sepa- 
rately, and  as  to  the  two  larger  parcels  the 
words  more  or  less  are  used.  This  deed  is 
also  kept  up  and  not  recorded  until  it  was 
out  of  date,  possibly,  though  it  is  not 
stated,  to  give  them  an  opportunity  of 
bringing  the  other  legatees  into  the  terms 
generously  offered  by  Hite.  However,  they 
had  all  this  time,  at  least  twelve  months, 
to  consider  whether  they  would  accept  a 
deed  on  Hite's  terms,  or  bring  a  suit  in 
equity  to  be  relieved  against  the  bonds, 
as  to  the  deficiency,  having  had  full  notice 
that  they  could  not  otherwise  obtain  the  de- 
duction. 

They  did  not  take  that  step;  but  on  the 
2d  of  September,  1791,  took  a  third  deed 
exactly  in  the  words  of  the  second,  except  as 
to  the  date,  and  leaving  out  Neal's  name, 
and  this  is  recorded  in  December  following. 

The  executors  proceed  to  distribute  the 
estate  among  the    ten    legatees,    assigning 
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three  of  these  bonds  amongst  the  others, 
and  HUe  retaining  one  for  his  own  share; 
which  being  for  5001.  over«reached  the 
amount  of  the  deduction  claimed,  and  cer- 
tainly from  that  remaining  in  the  hands  of 
the  executors,  they  should  have  retained 
the  money,  if  they  meant  to  claim  it.  But, 
instead  of  this,  the  plaintiffs  proceed  to 
pay  off  the  whole  of  his  bond  to  the  execu- 
tor; and  we  hear  nothing  of  this 
324  claim  from  *October,  1790,  until  the 
elder  Isaac  Hite  as  assignee  of  an- 
other bond  had  sued  and  obtained  judgment 
on  it;  when,  i.  e.  1793,  they  file  this  bill,  and 
if  it  was  to  succeed,  the  consequence  might 
be,  that  Hite,  besides  losing  his  share, 
would  have  to  pay  the  other  one-tenth  out 
of  his  pocket,  by  the  improper  conduct  of 
the  plaintiffs.  Or,  if  it  was  to  fall  upon 
the  executor,  it  would  be  liable  to  the  same 
objection. 

On  this  point,  upon  the  reasoning  in  Cole 
y.  Gibbons,  3  P.  Wms.  290,  and  the  Earl  of 
Chesterfield  v.  Janssen,  1  Atk.  301,  I  think 
with  Lord  Talbot,  that  after  all  these  trans- 
actions, evincing  in  my  mind  a  full  confir- 
mation and  acquiescence  after  the  deficiency 
was  discovered  and  the  claim  perfectly  un- 
derstood, it  would  be  too  much  for  any 
Court  to  interfere  and  set  all  aside :  and,  if 
contracts  may  be  thus  confirmed,  in  which 
there  was  originally  moral  turpitude,  the 
argument  is  much  stronger  where  there  is 
no  immoral  conduct  in  the  bargain,  but  a 
prudent  caution  in  an  executor  to  avoid 
being  involved  in  future  contests. 

But  the  case  of  Quesnel  v.  Woodlief,  de- 
cided in  this  Court  in  October,  1796,  is 
supposed  to  be  a  conclusive  precedent  in 
favor  of  the  present  plaintiffs. 

I  premise  that  I  pay  the  same  respect  to 
that  decision,  as  if  I  had  been  present  and 
united  in  it :  It  is  the  opinion  of  the  Court, 
and  not  who  gives  it,  that  is  to  guide  us. 
I  have  carefully  examined  that  record,  and 
am  free  to  declare,  that  I  should  have  united 
in  granting  the  relief  the  Court  did,  upon 
the  circumstances  of  that  case ;  but  from  a 
total  dissimilitude  of  them,  in  their  promi- 
nent features,  to  those  of  the  present  cause, 
the  authority  don't  apply. 

1st.  Quesnel  was  a  foreigner,  only  about 
18  months  in  the  country,  a  stranger  to  our 
customs  and  language,  and  in  his  commu- 
nications by  an  interpreter  liable  to  an  in- 
finity of  mistakes.  Whereas,  here  the 
purchasers  were  neighbors,  who  for  any 
thing  which  appears,  knew  the  tract 
325  as  well  *as  the  executor,  and,  from 
their  frequent  view,  could  judge  as 
well  as  he,  what  was  the  probable  quantity ; 
but  what  is  more  material,  they  may  be 
presumed  to  have  known  our  customs  and 
the  difference  between  the  purchase  of  a 
tract  of  land  as  it  is,  though  a  nominal 
quantity  be  estimated,  and  the  purchase  of 
a  specific  quantity. 

2nd.  The  original  contract,  there,  is  not 
in  proof;  but,  it  is  evident  to  me,  that  it 
was  for  a  specific  quantity,  since  the  pur- 
chase money  amounts  to  800  acres,  at  41. 
per  acre ;  and,  that  was  the  sum  mentioned 
by  Woodlief,  when  the  conversation  passed 


about  the  deficiency  and  surplus,  and  shews 
the  real  contract  to  have  been  to  purchase 
by  the  acre.  That  conversation  was  not 
the  contract,  but  passed  at  the  time  of 
signing  the  deeds,  and  strikes  me  as  having 
no  other  effect  than  the  common  insertion 
of  those  often  unmeaning  words,  more  or 
less,  in  a  deed :  Which,  however,  in  a  ques- 
tion of  the  present  sort,  are  only  to  be  cor- 
rected by  the  terms  of  the  real  contract. 

Here,  the  executors  made  proclamation 
that  the  deeds  called  for  the  quantity,  but 
that  he  sold- it  by  the  deed,  more  or  leas.  It 
is  fully  proved,  and  very  intelligible,  that 
the  sale  was  to  be  of  the  tract,  without  re- 
spect to  quantity,  and  people  were  to  be 
under  the  risk  of  gain  or  loss,  in  that  re- 
spect ;  which  would,  no  doubt,  increase  or 
diminish  the  price,  according  to  the  proba- 
ble deficiency  or  excess  of  quantity,  in  the 
opinion  of  the  bidder. 

That  it  was  well  understood  by  the  pur- 
chaser, I  have  shewn,  from  his  having,  in 
the  deed  he  drew,  immediately  conformed 
to  such  agreement,  by  pursuing  a  very  un- 
usual form  of  conveyance. 

This  makes  an  important  and  conclusive 
difference  in  the  two  cases. 

There  was  no  confirmation  or  acquiescence 
equivalent  to  it,  in  Quesnel.  On  the  con- 
trary, as  soon  as  he  discovered  the  mistake, 
he  sent  a  written  notice  to  Mr.  RttflSn, 
who  held  three  of  his  bonds,  that  he 
326  should  claim  a  deduction  for  the  *great 
deficiency,  and  published  an  adver- 
tisement to  the  same  purpose  in  the  Vir- 
ginia Gazette.  As  soon  as  one  bond  became 
due,  Mr.  Harrison,  the  trustee,  advertised 
the  sale  of  the  land  to  satisfy  it;  upon 
which,  Quesnel  immediately  filed  his  bill, 
and  obtained  an  injunction  to  stop  the  sale. 
So,  that  he  never  deserted  his  claim,  or  lay 
by  a  moment,  for  others  to  be  involved  in 
injury  or  difficulty  in  consequence  of  his 
neglect.  Whereas,  here,  the  effect  of  the 
contract  was  not  only  understood  originally, 
but,  when  the  deficiency  was  discovered, 
and  the  claim  made,  they  were  told  it  would 
not  be  allowed.  Instead  of  commencing* 
suit  immediately,  they  lie  by,  and,  after  a 
year's  consideration,  accept  the  deed  in  the 
same  form  as  the  former,  and  have  it  re- 
corded. This,  I,  as  the  executors  appear  to 
have  done,  consider  as  a  waiver  of  the 
claim ;  for,  they  proceed  to  settle  with  the 
legatees,  and  distribute  the  bonds.  An- 
other proof  of  the  waiver  is  afforded  in  their 
having  paid  off  the  bond  retained  by  the 
executor,  against  which  it  would  have  been 
more  proper  and  equal  to  have  claimed  the 
deduction  than  against  the  assignee;  al- 
though, by  settled  rules,  he  may  discount 
against  the  assignee. 

There  are  many  other  lesser  circumstances 
which  distinguish  the  cases  from  each 
other,  but  these  are  sufilcient  to  satisfy 
me,  that  the  precedent  does  not  apply,  so 
as  to  preclude  what  I  conceive  to  be  a  just 
decree  in  the  present  case. 

But  it  is  said,  that  the  principle  on  which 
that  cause  was  decided,  was,  that  there  was 
a  mistake  in  both  parties;  each  expecting, 
the  one  that  he   had   sold,    and  the    other^ 
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that  he  had  |rarcha8ed  800  acres ;  a  mistalce, 
agrainat  which  Chancery  oueht  to  relieve ; 
and  that  the  argument  applies  here,  since 
the  defendant  admits  the  plaintiffs  expected 
that  the  tract  contained  578  acres. 

The  principle  was  properly  applied  to  the 

former  case  of  a  contract  to  sell  a  specific 

quantity.     But,  if  it   was    meant    to 

327  change  or  set  aside  a  real  ^contract 
for  the  sale  of  a  tract  of  land  in  gross, 

at  the  risk  of  the  purchaser  for  gain  or  loss, 
by  a  deficiency  or  excess  in  the  quantity  it 
was  snppoaed  to  contain  by  both  parties, 
(which  is  the  present  case,)  I  do  not  hesi- 
tate to  say,  that  it  was  carried  too  far ;  be- 
ing an  interference  with  fair  contracts, 
which  no  Court  has  a  right  to  make ;  since 
there  was  no  mistake  in  the  contract,  what- 
ever there  might  be  in  the  estimate  con- 
templated. 

Such  contracts  are  made  every  day  for 
the  purchase  of  tracts  of  land  in  gross.  A 
man  wants  to  sell  his  land,  and  another 
willing  to  purchase,  enquires  what  is  the 
quantity ;  the  vendor  answers,  ''I  hold  it 
for  so  many  acres,  but  I  mean  to  sell  the 
tract  as  it  is,  more  or  less,  and  such  is  my 
price."  Upon  which  they  bargain.  This 
is  perfectly  understood  by  planters  and 
farmers,  even  of  the  lowest  order;  and,  I 
should  have  no  doubt  of  its  having  been  so 
by  the  present  purchaser,  even  if  not  proved 
by  the  form  of  the  deed. 

How  are  all  these  contracts  to  be  departed 
from,  and  compensation  made  to  either 
party,  (for  both  stand  on  the  same  ground,) 
if  upon  a  survey,  the  tract  shall  ^e  '-found 
to  contain,  even  in  an  important  degree, 
more  or  less,  than  the  quantity  talked  of 
(indeed)  at  the  time,  but  forming  no  part  of 
the  essence  of  the  contract?  I  need  not  state 
the  consequence ! 

But  it  is  said  to  be  immoral  for  a  man  to  pay 
and  another  to  receive  money  for  more  land 
tiian  the  one  parts  with,  and  the  other  gets. 

However  it  may  be  wished,  that  mankind 
should  be  brought  in  their  contracts  to  that 
pure  system  of  ethics,  finely  described  by 
moral  writers,  yet  the  decision  of  a  Court 
of  Equity  on  that  system,  where  there  is 
no  fraud,  but  the  ground  of  relief  is  mis- 
take of  the  parties,  would,  in  the  present 
state  of  society,  produce  more  evil  than 
good. 

To  illustrate  what  I  mean : 

328  *Tully,  in  his  book  of  Offices,  de- 
termines, that  a  corn  merchant  arriv- 
ing at  Rhodes  at  a  time  of  deep  distress, 
knowing  that  a  large  supply  is  on  the  way, 
ought  to  disclose  tiiat  fact  to  the  Islanders, 
so  important  to  them  to  be  informed  of, 
and  not  by  concealing  it,  get  a  much  higher 
price  for  his  own  cargo ;  and  he  gives  strong 
reasons  for  his  opinion.  But,  is  there  a 
single  instance  of  a  merchant  who  ever 
pursued  that  system?  Or,  of  a  Court  of 
Bquity  setting  aside  his  sale,  because  he 
did  not?  I  brieve  neither;  and,  that  this 
Court  ought  not  make  a  precedent  of  the 
sort,  in  the  present  state  of  things. 

Uniformity  in  the  decisions  of  this  Court,* 
is  all  important.  We  have,  however,  pro- 
gressed but  little   from   the  commencement 
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of  our  existence ;  and,  if  in  any  instance, 
we  should  recently  discover  a  mistake  in  a 
former  decision,  we  should  surely  correct 
it,  and  not  let  the  error  go  forth  to  our  cit- 
izens, as  a  governing  rule  of  their  conduct. 

I  have  before  shewn,  that  the  former  de- 
cision, and  what  I  propose  in  this,  will  stand 
very  well  together,  from  the  difference  in 
the  contracts.  Nor,  will  there  be  any  in- 
consistency even  in  appearance.  For,  the 
former  entry  in  our  book  does  not  extend 
the  principle  to  such  a  contract  as  the 
present ;  and,  a  statement  of  the  grounds  of 
this  decree,  will  distinguish  it  clearly  from 
the  other  case. 

Upon  the  whole,  as  to  the  merits,  I  am 
for  affirming  the  decree. 

As  to  the  61.  13s.  4d.  the  arrears  of  the 
land  tax,  it  appears  that  the  appellants 
have  paid  it,  and  ought  to  have  it  refunded ; 
but,  it  is  not  clear  whether  the  appellees  or 
the  Sheriff,  who  may  have  received  it  twice, 
of  which  Bell's  testimony  gives  a  suspicion. 
It  will  be  open  to  a  recovery  from  the  proper 
person,  (if  not  paid  without  contest;)  and 
ought  not  to  be  allowed  as  a  discount  at 
present. 

The  decree  was  as  follows : 
329  *'*That  in  all  cases  of  contracts  for 
the  sale  of  lands  by  a  specific  number 
of  acres,  the  parties  are  entitled  to  compen- 
sation for  a  deficiency  or  excess  in  that 
quantity,  beyond  what  may  reasonably  be 
imputed  to  small  errors  from  variations  of 
instruments  or  otherwise ;  the  estimate  be- 
ing supposed  to  be  made  from  mistake  in 
the  parties ;  and  are  not  precluded  in  Equity 
from  enquiry  into  what  was  the  real  con- 
tract, by  the  words  more  or  less  inserted  in 
the  deed  of  conveyance.  But,  where  the 
ttzl  contract  is  to  sell  a  tract  of  land,  as  it 
may  contain,  more  or  less,  fully  understood 
to  be  so,  the  purchaser  takes  the  tract  at 
the  risque  of  gain  or  loss,  by  deficiency  or 
excess  in  the  number  of  acres  contemplated ; 
and  neither  can  resort  to  the  other,  for 
compensation  on  the  ground  of  either 
event :  And  this  having  been  the  real  con- 
tract between  the  parties  in  the  present 
case,  there  is  no  error  in  the  said  decree. 
Therefore,  &c. 

Decree  affirmed. 


Wood  V.  Boughan. 

[Monday,  May  14tb,  1798.1 

Petition  for  mil— Trial  of  TIUe-^QiuBro.*— if  in  a  pe- 
tition for  a  mill,  tbe  Court  can  try  tbe  title  of  the 
parties  to  the  lands,  without  the  Intervention  of  a 
jury? 

Same— Iflsne  Directed— Effect.— If  the  Court  direct 
an  issue  in  such  a  case,  to  try  the  title,  it  will  not 
be  error,  because,  it  is  still  open  for  discussion  on 
tUe  merits. 

*Wilto— Ownership  of  Land.— The  law  expressly  says 
that  the  party  applying  to  build  a  mill,  must  own  the 
land  on  which  he  means  to  build.  Stokes  y.  Upper 
Appomatox  Co.,  8  Leigh  3S5,  citinflr  Wood  v.  Boughan, 
1  Call  329;  Wilkinson  v.  Mayo,  8  H.  &  M.  566.  See 
also,  Pitzer  v.  Williams,  2  Rob.  251 :  Keystone  Bridg-e 
Co.  T.  Summers,  IS  W.  Va.  488.  See  monographic 
note  on  "Mill  and  Milldams"  appended  to  Calhoun 
y.  Palmer,  8  Gratt  88. 
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One  question  in  this  cause  was,  whether 
the  District  Court  erred  in  directing  an 
issue,  on  the  appeal  from  the  County  Court, 
to  try  the  title  of  the  petitioner  to  the  lands 
whereon  he  desired  to  erect  his  mill,  and 
reversing  the  judgment  of  the  County  Court 
in  conformity  to  the  finding  of  the  jury? 

Randolph,  for  the  appellant. 

The  law  gave   no   authority  to  impanel 

a  jury  in  such  cases.     For,  the  act  directs  a 

jury  for  special  purposes  only ;  which  is  a 

proof  that  they  are  not  to  be  summoned  in 

ordinary  cases.      As,    therefore,    the 

330  title  is  *not  one  of  those  enumerated 
purposes,  it  is  a  fair  presumption  that 

it  was  not  the  intention  of  the  Legislature 
that  there  should  be  a  jury  with  regard  to 
that  point.  The  practice  would  involve 
this  preposterous  doctrine,  namely,  that  a 
jury  might  be  summoned  to  review  the 
judgment  of  the  County  Court :  Which  being 
a  matter  of  law,  it  ei^clusively  belonged  to 
the  Court  to  decide  it. 

Warden,  contra. 

The  District  Court  have  decided  upon 
what  was  before  them.  They  thought  that 
the  title  consisted  of  facts,  as  well  as  law, 
and,  therefore,  that  a  jury  (who  are  the 
proper  triers  of  all  matters  of  fact)  ought 
to  decide  the  question.  It  is  probable  that 
the  counsel  agreed  to  make  up  the  issue; 
and  where  any  doubt  about  facts  occurs,  a 
jury  ought  to  be  impanelled,  according  to 
the  spirit  of  the  bill  of  rights.  The  direc- 
tion for  a  jury  was  consequently  right,  in 
order  to  ascertain  the  title ;  and  after  that, 
the  Court  could  judge,  upon  the  other  cir- 
cumstances, whether  the  petitioner,  his  title 
being  established,  should  have  leave  to 
build  a  mill. 

Washington,  on  the  same  side.  Although 
the  Court  are  not  bound  to  direct  an  issue, 
yet  I  do  not  think  that  it  is  error  in  them 
to  have  done  it,  as  it  was  used  merely  to 
inform  the  conscience  of  the  Court;  and 
the  verdict  is  only  to  be  considered  as  an 
evidence  of  the  title.  But,  by  joining 
issue,  the  parties  on  both  sides  have  vir- 
tually consented  to  the  order.  It  will  be  said 
perhaps,  that  being  the  order  of  the  Court 
it  could  not  be  resisted,  but  I  answer,  that 
the  party  should  have  excepted  to  the  opin- 
ion of  the  Court.  It  is  not  necessary  that 
the  express  consent  should  appear  on  record, 
for  the  act  of  the  parties  may  amount  to  it. 
An  exception  is  constantly  taken  to  the 
opinion  of  the  Court  in  all  cases  of  inter- 
locutory orders;  and  when  omitted,  the 
party  is  considered  as  waiving  the  objec- 
tion. In  the  case  of  forthcoming  bonds, 
judgment  is  to  be  rendered  on  motion  and 
no  jury  is  necessary.  Yet,  in  a  case  where 
non  est  factum  was  pleaded  to  a  bond 

331  of  this  ktnd,  and  issue  takea'*on  the 
plea,  to  be  tried   by  a  jury,  it  did  not 

occur  to  the  Court  that  the  order  for  a  jury 
was  erroneous.  Although  the  judgment  was 
reversed  upon  a  ground  that  rather  main- 
tained the  propriety  of  a  jury ;  for,  it  was 
determined  that  the  Court  below  erred  in 
rendering  judgment  against  the  sureties 
until  it  was  decided  whether  it  was  the  bond 
of  the   principal  or  not.     Such  an   issue  in 


the  case  of  mills,  is  like  an  issue  directed 
by  a  Court  of  Chancery ;  and  in  practice  it 
is  not  unusual  for  the  High  Court  of  Chan- 
cery to  direct  an  issue  to  ascertain  a  fact, 
on  an  appeal  from  a  County  Court.  So,  in 
this  case  the  Judges  of  the  District  Court, 
sitting  to  decide  on  the  circumstances, 
might  direct  an  issue  to  determine  a  par- 
ticular fact  concerning  which  any  doubts 
arose. 

Randolph,  in  reply. 

The  joining  issue  and  neglecting  to  ex- 
cept, was  not  any  consent,  nor  operated  as 
a  waiver  of  the  objection ;  because,  decency 
directed  that  he  should  submit  after  the 
Court  had  ordered  it.  It  was  the  duty  of 
the  Court  to  decide  the  question ;  and  they 
could  not  depute  the  authority  to  others. 
Their  decision  upon  the  title  would  not 
have  been  conclusive;  but  an  ejectment 
would  have  lain  afterwards :  Which  obviates 
the  argument  drawn  from  the  bill  of  rights ; 
because  the  party  would  have  been  divested 
of  his  property,  by  the  decision. 

PENDLETON,  President.  Delivered  the 
resolution  of  the  Court  as  follows : 

The  first  question  that  occurs  is,  whether 
the  act  of  Assembly  authorises  this  Court, 
upon  this  summary  proceeding,  to  enter 
into  a  contest  about  the  title  of  the  parties? 
or,  whether  the  words  of  the  act,  owning 
lands  on  one  or  both  sides  of  the  run,  are 
not  satisfied  by  the  petitioners  .  being  in 
possession  as  visible  owners?  leaving  any 
person  claiming  title  to  pursue  the  legal 
remedy  for  asserting  it,  since  it  could  not  be 
prejudiced  by  the  proceeding. 

It  is  probable  that  the  latter  was  the  in- 
tention of  the  Legislature,  or  they 
332  would  have  provided  '^some  .mode  for 
conducting  the  trial;  and  not  have 
left  an  enquiry,  which  might  prove  very 
important,  to  have  been  decided  by  the 
Court,  without  the  necessity  of  a  jury,  con- 
trary to  the  spirit  of  our  judiciary  system ; 
and,  by  which,  in  a  suit  about  an  acre  in 
this  summary  method,  the  title  to  a  large 
tract  might  be  involved. 

The  ownership,  therefore,  is  rather  sup- 
posed, and  accordingly  the  subsequent  en- 
quiries are  directed  to  other  objects. 
Probably  if  an  enquiry  into  the  title  be 
proper,  it  is  a  case  omitted  and  ought  to  be 
supplied  by  the  Legislature.  Our  present 
impressions  are,  that  this  mode  is  improper 
under  the  act,  without  consent  of  the  par- 
ties; but,  we  give  no  opinion,  because,  in 
this  case,  as  in  Home  v.  Richards,  the  en- 
quiry seems  to  have  proceeded  from  consent 
of  parties;  for,  although  no  consent  is 
stated,  there  is  no  compulsory  order  to  in- 
troduce it. 

The  directing  of  an  issue  by  jury  in  the 
District  Court  we  do  not  consider  as  error : 
For,  although  we  still  approve  of  the  deci- 
sion in  Home  v.  Richards,  that  the  Court 
were  not  obliged  to  direct  such  issue,  yet 
they  might  at  their  discretion  adopt  this 
ordinary  constitutional  mode  for  their  bet- 
ter information;  since  the  case  upon  the 
jnerits  was  left  open  for  their  discussion. 
This  power  is  justly  assimilated  to  that  of 
the  Chancellor,  in  directing  issues  to  satisfy 
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his  conscience.  In  neither,  is  the  verdict 
conclusive. 

Upon  the  merits  we  have  very  little  doubt ; 
the  supposed  conflict  between  the  titles  de- 
rived to  old  Bonghan  from  Holt's  patent, 
and  that  of  the  appellant  under  Boughan's 
own  patent,  seems  to  have  no  influence, 
since  Boughan  in  1705,  when  he  purchased 
from  Holt,  appears  to  have  been  conscious 
4hat  his  title  did  not  extend  beyond  the 
Walnut  at  H.  or  red  A,  and,  therefore,  in 
the  same  year,  he  purchased  of  Harper, 
claiming  under  the  other  patent,  the  five 
acres:  the  location  of  which  is  the  dispute 
at  present,  and  which,  upon  the  whole 
proceedings,  there  is  little  difiiculty 
333  in  deciding.  The  ^appellant's  loca- 
tion O,  P,  Q,  R,  the  Surveyor  states 
to  be  a  mere  protraction  without  paper  or 
evidence  to  support  it;  and  the  appellee's 
location  red  A,  B,  C  and  D,  appears  to 
agree  with  the  natural  descriptions,  as  tes- 
tified by  the  witnesses. 

Upon  the  merits,  therefore,  the  judgment 
of  the  District  Court  is  afiirmed. 


Call  V.  Ruffin. 

[Saturday,  May  5th,  179a] 
OoardUm    snd  Ward— Official   Bonds— Action    on.*— 

Action  lies  against  the  surety  to  a  guardian's  bond, 
without  any  previoas  suit  against  the  principal  : 
It  is  otherwise  in  the  case  of  an  executor's  or 
administrator's  bond. 
SasM— SnHM  —  Appolntnent  of  anardian.t— A  guard- 
ian's bond  is  sufficiently  accurate,  thoncrh  the 
condition  does  not  state  the  appointment  of  the 
ffuardian. 

•Qoardlna  and  Ward— Official  Bond— Action  on.— To 
avoid  multiplicity  of  suits,  a  ward  should  have  the 
right,  in  an  action  on  the  official  bond  of  his  guard- 
ian, to  join  the  sureties  with  the  guardian,  without 
prevlonsly  flzlnff  any  liability  against  him.  Maffru- 
der  V.  Ooodwyn,  2  Pat  &  H.  574.  citiuff  the  principal 
case. 

Execator*— Official  Bond— Action  on.— But  a  Judg- 
ment agrainst  the  executor  is  necessary,  before  a 
ftait  can  be  broufrht  upon  his  administration  bond, 
la  support  of  this  rule,  the  principal  case  is  cited  in 
Taylor  v.  Stewart,  5  Call  824 ;  Taliaferro  v.  Thorn- 
ton, a  Call  28;  Catlett  v.  Carter.  %  Munf.  90.  The 
principal  case  is  explained  in  Pratt  v.  Wright,  IS 
Gratt.  181.  See  Gilpin  y.  Oxley,  Fed.  Cas.  No.  5,460, 
10  Fed.  Cas.  410 ;  Braxton  t.  Winslow,  1  Wash.  81. 

Kinardinn  and  Ward— Official  Bond— Appointment  of 
Ooardtaa.— A  guardian's  bond  is  not  invalid,  because 
the  condition  does  not  state  the  appointment  of  the 
gixardian.  In  support  of  this^rnle,  the  principal  case 
is  cited  with  approval  in  Reed  y.  Hedges,  16  W.  Va. 
IM:  Pratt  v.  Wright,  18  Gratt.  181. 

Offldnl  Bonds— Omisalon  of  Condltiona— Unantlior. 
ized  Coodftiotts.- When  a  court  or  officer  has  author- 
ity or  capacity  to  take  a  bond  and  makes  a  mistake 
by  omittiuff  some  condition  prescribed,  or  inserting 
a  condition  not  authorized  or  iUeg-al,  unless  the 
fttatnte  by  express  words,  or  necessary  implication, 
makes  it  wholly  void,  the  bond  is  not  void  :  the  g-ood 
•ball  not  be  vitiated  by  the  bad,  and  the  bond  may 
be  saed  on,  so  far  as  the  conditions  are  crood,  as  a 
sutntory  bond.  Reed  v.  Hedges,  16  W.  Va.  104,  citr 
ing  the*  principal  case ;  Pratt  v.  Wriffht,  18  Gratt 
ITS :  Gibson  v.  Beckham,  16  Gratt  881 :  Barnum  v. 
Frost  17  Gratt  806.  406,  400  ;  HoUiday  v.  Hyles,  11  W. 


SanM  — Two  Wards.t— One  guardian's  bond 
may  be  taken  for  two  orphans. 
Sane— Sane  — Penalty— Seals  of  Depreciation.— The 

penalty  of  a  guardian's  bond,  was  reduced  by  the 
scale  of  depreciation,  and  the  security  rendered 
liable  only  for  the  reduced  sum. 

This  was  an  action  of  debt,  brought  for 
the  benefit  of  Samuel  Peniston,  on  a  guard- 
ian's bond;  the  declaration  stated,  that 
Thomas  Morgan  was  appointed  guardian, 
that  the  defendant  and  Thomas  Woodlief 
were  his  securities;  that  Morgan  was  dead, 
intestate,  without  leaving  any  estate  what- 
soever, and  assigned  breaches  of  the  condi- 
tion of  the  bond,  which  was  in  the  following 
words:  **The  condition  of  the  above  obli- 
gation is  such,  that  if  the  above  bound 
Thomas  Morgan,  his  heirs,  executors  and 
administrators,  shall  well  and  truly  pay, 
and  deliver  or  cause  to  be  paid  and  deliv- 
ered unto  Samuel  and  Sarah  Peniston, 
orphans  of  Anthony  Collins  Peniston,  all 
such  estate  or  estates  as  shall  appear  to  be 
due  to  the  said  orphans,  when  and  as  soon 
as  they  shall  attain  to  lawful  age,  or  when 
thereunto  required  by  th^  Justices  of  the 
County  Court  of  Prince  George,  as  also  keep 
harmless  the  above  named  Justices  their 
and  every  of  their  heirs,  executors  and  ad- 
ministrators, from  all  trouble  or  damage 
that  may  arise  about  the  said  estate,  then 
the  above  obligation  to  be  void."  Plea, 
conditions  performed,  and  issue.  The 
jury  found  a  verdict   for   the  plaintiff   for 

9101.  17s.  63^. 
334  *A  motion  was  made  in  the  District 
Court,  to  arrest  the  judgment,  for  the 
following  reasons:  1st.  Because  the  suit 
is  brought  aeainst  the  defendant,  as  secu- 
rity to  the  said  writing  obligatory,  without 
anv  suit  having  been  brought  against  the 
said  Thomas  Morgan,  the  principal  in 
the  said  writing  obligatory.  2d.  Because 
the  writing  obligatory,  stated  in  the  decla- 
ration, is  not  sufficient  in  law  to  charge  the 
said  defendant,  the  condition  thereof  not 
stating  that  the  said  Thomas  Morgan  was 
appointed  guardian  to  the  said  Samuel 
Peniston. 

The  District  Court  gave  judgment  for  the 
defendant  upon  the  verdict,  with  costs: 
From  which  judgment,  the  plaintiff  ap- 
pealed to  this  Court. 

Wickham,  for  the  appellant. 

The  first  reason  assigned  in  the  record 
for  arresting  the  judgment,  is  not  sustain- 

Va.  270.    In  this  connection,  see  the  principal  case 

cited  and  discussed  in  Pratt  v.  Wriffht,  18  Gratt  178. 

tOnardian  and  Ward— Official  Bond— Two  Wards.— 

The  principal  case  is  cited  in  Reed  v.  Hedges,  10  W. 
Va.  194,  as  authorij^y  for  the  proposition  that  one 
guardian's  bond  may  be  taken  for  two  infants. 

3anM— Onardlan't  Bond— Pomi  of  Condition.  —  See 

the  principal  case  cited  in  Barnum  v.  Frost,  17 
Qratt.  428.  See  crenerally,  monograph  Ic  note  on 
"Guardian  and  Ward"  appended  to  Barnum  v. 
Frost,  17  Gratt.  898. 

Delit  on  Bond— Damages— Penalty.— The  principal 
case  is  cited  in  Cooke  v.  Wise,  8  Hen.  &  M.  489,  for 
the  proposition  that  in  an  action  of  debt  on  a  bond, 
damages  cannot  be  recovered  for  more  than  the 
amount  of  the  penalty. 
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able.  At  common  law,  an  action  lies 
against  all  the  obligors  in  a  bond ;  and  the 
Special  Court  of  Appeals,  in  Claiborne's 
ex'rs  V.  The  Spottsylvania  Justices,  1 
Wash.  31,  only  decided,  that  the  creditor 
could  not  sue  the  bond,  until  he  had  proved 
his  debt  and  established  his  privity  by  an 
action :  So,  that  the  decision  there  turned 
upon  a  principle  not  applicable  to  the  case 
before  the  Court. 

The  second  reason  assigned  by  the  ap- 
pellee for  arresting  the  judgment  in  the 
present  case,  was  considered  by  this  Court 
in  a  former  case  upon  this  same  bond ;  and 
was  not  thought  of  any  weight. 

PENDLETON,  President.  I  understood 
the  Special  Court,  in  the  case  of  Claiborne's 
ez'rs  V.  The  Spottsylvania  Justices,  to 
decide,  that  before  a  suit  could  be  brought 
against  the  security  to  an  administration 
bond,  it  was  necessary  for  the  plaintiff, 
in  the  first  place,  to  convict  the  executor 
or  administrator,  by  an  actual  suit  previ- 
ously brought  against  him,  of  having  com- 
mitted a  devastavit.  But,  that  decision  is 
founded  upon  piinciples  of  law,  which  only 
apply  to  the  case  of  executors  and  adminis- 
trators ;  and,  therefore,  it  has  no  influence 
in  the  present  case;  which  is  an  ac- 
335  tion  on  a  ^guardian's,  and  not  on  an 
executor's  or  administrator's  bond. 

CARRINGTON,  Judge.  It  was  decided 
in  Claiborne's  ex'rs  v.  The  Spottsylvania 
Justices,  that  before  a  suit  can  be  main- 
tained upon  an  administration  bond,  a 
devastavit  must  be  first  established  by  a  suit 
against  the  executor  or  administrator.  But 
the  reasons  for  that  decision,  only  apply  to 
the  case  of  executors  and  administrators ; 
and,  therefore,  they  do  not  affect  the  present 
case. 

LYONS,  Judge.  The  case  of  Claiborne's 
ex'rs  V.  The  Spottsylvania  Justices,  was 
confined  to  administration  bonds.  For, 
an  executor  or  administrator  cannot  be 
charged  de  bonis  propriis,  until  a  suit  has 
been  brought  against  him,  in  order  to  es- 
tablish the  demand  and  ascertain  the  dis- 
position of  the  assets ;  and  as  the  bond  is 
only  intended  as  an  ultimate  security 
against  a  devastavit,  the  devastavit  ought 
to  be  established,  before  any  action  can 
accrue  upon  it.  But,  this  can  only  be  done 
by  a  previous  suit;  which,  therefore,  is 
indispensably  necessaxy.  It  is  evident 
though,  that  these  principles  only  apply  to 
the  case  of  executors  and  administrator; 
and  that  they  have  no  relation  to  a  suit 
upon  a  guardian's  bond. 

Cur.  adV".  vult. 

PENDLETON.  President.  Delivered  the 
resolution  of  the  Court,  as  follows: 

There  is  no  difficulty  upon  the  two  rea- 
sons assigned  in  the  District  Court,  for  ar- 
resting the  judgment.  On  the  judgment 
now  to  be  given  though,  a  difficulty  has 
occurred.  The  bond  is  dated  in  Nov.  1779, 
for  50,0001.  subject  to  the  scale;  which  at 
thirty-six  for  one,  reduces  it  to  13881.  17s. 
96.  sufficient  to  cover  the  plaintiff's  de- 
mand. But,  there  are '  two  orphans,  whose 
interests  are  to  be  secured  by  this  penalty; 
beyond  which,  the  security  cannot  be  made 


liable ;  and  this  judgment  may  exhaust  too 
much  of  the  fund  to  admit  of  justice  to  the 
other  orphans.  On  consideration  of  this 
subject,    since  the  claims  of  the   orphans 

may  be  different,  and  the  remainder 
336      *of  the    fund  amounting  to   4881.  Os. 

3d.  may  not  be  equal  to  the  claim  of 
the  other;  we  give  judgment  for  the  whole 
penalty  to  be  discharged  by  the  plaintiff's 
demand.  If,  in  consequence  thereof,  the 
judgment,  with  what  the  security  has 
paid  or  shall  be  obliged  to  pay  the  other, 
should  exceed  the  penalty  of  the  bond,  the 
security  may  be  relieved  in  equity ;  where 
both  claims  wilt  be  reduced  to  the  aggre- 
gate of  the  penalty,  and  the  penalty  propor- 
tioned between  the  orphans. 

The  judgment,  after  reversing  that  of 
the  District  Court,  proceeded  thus:  '*It  is 
considered,  that  the  reasons  assigned  by 
the  appellee  in  arrest  of  judgment  be  over- 
ruled; and,  that  the  appellant  recover 
against  the  appellee  13881.  17s.  96.  being 
the  amount  of  the  penalty  of  the  bond  in 
the  proceedings  mentioned,  reduced  to 
specie  according  to  the  legal  scale  of  depre- 
ciation, and  his  costs  by  him  in  the  said 
District  Court  expended.  But,  this  judg- 
ment is  to  be  discharged  by  the  payment  to 
the  aforesaid  Samuel  Peniston  of  9101. 
178.  63^,  the  damages  by  the  jurors  in  their 
verdict  assessed,  and  the  costs  aforesaid 
in  the  District  Court,  and  such  other  dam- 
ages as  may  be  hereafter  assessed  upon  a 
scire  facias,  being  sued  out  thereon  and 
new  breaches  assigned."" 
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Horde  v.  M'Roberts  and  Wife. 

[Monday.  Octol)er  15,  1798.] 
Will- Residuary  Clause -Remainder  after  Ufe-Bstate. 

—Residuary  clause  In  a  will  does  not  carry  a  re- 
mainder after  a  life-estate,  if  there  be  other  estate 
for  the  residuary  clause  to  operate  on. 

This  was  an  ejectment  brottght  in  the 
District  Court  of  Prince  Edward  by 
M'Roberts  and  wife,  against  Horde,  who 
was  a  derivative  purchaser  under  the  de- 
vise to  Theodorick,  in  the  will  of  old  Robert 
Munford  mentioned  in  1  Wash.  97.  A  case, 
similar  to  the  one  stated  in  that  of  Kennon 
V.  M'Roberts  and  wife,  [1  Wash.  96,]  was 
made  for  the  opinion  of  the  Court.  The 
case  had  been  referred  by  the  District  Court 
to  the  General  Cotgrt,  who  certified  in  favor 
of  M'Roberts  and  wife,  and  the  District 
Court  gave  judgment  for  them  agreeable 
to  the  certificate.  From  which  judgment. 
Horde  appealed  to  this  Court. 

PENDLETON,  President,  after  stating- 
the  case,  delivered  the  resolution  of  the 
Court  to  the  following  effect : 

This  case  stands  upon  the  same  ground 
as  that  of  Kennon  v.  M'Roberts  and  wife. 
The  Court  have  revised  and  considered 
that  decision;  and,  unanimously  approve 
it.  The  judgment  of  the  District  Court 
must  therefore  be  reversed,  and  judgment 
entered  for  Horde. 

Judgment  reversed. 
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aas  *Dunn  and  Wife  v.  Bray. 

[Friday,  October  19. 1799.] 
WOl-Cmutnictloii  —  Executory    UmltaUea  —  *  *Dylnff 

wItlwMt  Heirs.  **«— Devise  of  slaves  to  W.  and  his 

beirs  forever.    But,  if  he  die  and  leave  no  issne. 

then  to  C    This  limiution  to  C.  is  srood,  and  not 

too  remote. 
Sieves— How  Annexed  to  Lands.— In  order  to  annex 

slaves  to  lands.  It  was  necessary  that  co-eztensive 

estates  should  be  firiven  in  both. 

This  was  an  appeal  from  a  decree  of  the 
Higfh  Court  of  Chancery,  and  the  material 
question  in  the  canse  was,  what  interest 
Winter  Braj  took  in  the  slaves  Peter  and 
Dinah,  under  the  following  clauses  of  the 
will  of  Charles  Braj  deceased?  Dated  on 
the  24th  of  February,  and  admitted  to  rec- 
ord in  the  month  of  March,  1772 : 

'*I  £r^ve  and  bequeath  unto  my  son  Wil- 
liam Bray  all  that  tract  of  land  lying  on 
Piscataway  old  mill  run  (except  what  I 
hereafter  devise  to  my  son  Charles)  which 
I  purchased  of  John  Grigg's  executors,  to 
him  and  the  heirs  of  his  fc^y  lawfully  be- 
gotten forever;  also  a  negro  man  named 
Morie,  to  him  and  his   heirs   forever.    But 

•Witt-Construction— Bxecatory  Limitation— **Dylng 
wtttaoot  Holrs."— Where  the  phrase  is,  "leaving  no 
Issne.**  the  settled  construction  is  that,  when  applied 
to  real  estate.  It  means  an  indefinite  failure  of  issue, 
but  in  reference  to  personal  estate,  it  imports  a 
failure  of  issue  at  the  death.  In  support  of  this 
rule,  the  principal  case  is  cited  in  Tinsley  v.  Jones, 
ISGratt.  298:  Bradley  v.  Mosby,  8  Call  98;  Deane  v. 
Hansford.  9  Leisrh  257:  Wilkins  v.  Taylor,  5  Call  156: 
Newby  v.  Blakey.  8  Hen.  &  11  08;  Bells  v.  Gillespie, 
5  Rand.  906:  Griffith  v.  Thomson,  1  Leicrh  835.  The 
principal  case  is  also  cited  in  Newby  v.  Blakey,  8 
Hen.  A  M.  6a  See  also,  Hlffcrenbotham  v,  Rucker,  2 
Call  318:  Roy  all  v.  Eppes,  8  Munf.  479;  Timberlake  v. 
Graves,  6  Munf.  17i;  Greshams  v.  Gresham,  6  Munf. 
1S7:  Cordle  v.  Cordle,  6  Munf.  466;  Didlake  v.  Hooper, 
Gilmer  194;  WiUiamsgn  v.  Ledbetter,  2  Munf.  581;  2 
Mln.  Inst.  (4th  Ed.)  p.  442.  See  Va.  Code  1887.  %  2428; 
W.  Va.  Code,  ch.  71.  %  10,  p.  080. 

Principal  Case  Discussed.— The  principal  case  re- 
lates entirely  to  personal  estate,  and  of  course  is 
not  applicable  to  a  case  of  real  estate;  for  every- 
body must  admit,  that  there  is  a  difference  between 
real  and  personal  estate,  in  respect  to  these  execu- 
tory limitations:  slig-hter  circumstances  beluff  re- 
lied upon  as  evidence  of  restrictive  Intention,  in 
case  of  personal  estate,  than  would  be  allowed  in 
cases  of  real  estate.  The  principal  case  affords  an 
instance  of  this  difference;  for  the  liipitation  over 
of  slaves,  in  that  case,  was  supported  on  the  strength 
of  the  words  "leaving"  and  "then,"  which  would 
haye  been  insufficient  in  a  case  of  real  estate.  Ca- 
BKLL.  J.,  in  JiflTffetts  V.  Davis,  1  Lelsrh  494. 

wm-Ertstes  Tall  by  Impllcetlea  —  Difference  be- 
tween Rent  end  Persoaal  Property.— The  principal 
case  is  cited  with  approval  in  Bells  v.  Gillespie,  5 
Rand.  SOB. 

Thus,  the  principal  case  is  cited  in  Bradley  v. 
Hosby,  S  Call  55,  for  the  proposition  that  whatever 
words  would  in  the  disposition  of  real  estate  ffive 
an  express  estate  tail,  or  such  estate  by  implication, 
will,  in  the  deposition  of  a  chattel  real  and  personal, 
carry  the  whole  interest,  with  an  exception,  how- 
ever, if  from  any  expression  it  appears  that  the 
heirs  or  issue  wex^  intended  to- tske  as  purchaseis. 


further,  it  is  my  express  will,  that  in  case 
my  son  William  should  die  and  leave  no 
lawful  issue,  that  then  the  land  herein  be- 
fore devised  to  my  said  son  William,  I  give 
to  my  son  Winter  Bray,  to  him  and  the 
heirs  of  his  body  lawfully  begotten  forever. 

'*I  give  and  bequeath  unto  my  son  Win- 
ter Bray,  one  negro  boy  named  Peter,  and 
one  negro  wench  named  Dinah,  and  her 
increase,  to  him  and  his  heirs  forever. 
But  in  case  my  said  son  Winter  should  die, 
and  leave  no  issue,  then  I  give  all  the  said 
negroes  herein  before  devised  to  my  said 
son  Winter,  to  my  son  Charles  and  his 
heirs  forever." 

William  Bray  died  before  the  year  1776. 

Winter  Bray  died  intestate,  and  without 
leaving  any  issue,  after  the  year  1787. 

The  Court  of  Chancery  decided,  that  the 
limitation  over  to  Charles  upon  the  death 
of  Winter,  without  leaving  issue,  was  good, 

and  decreed  accordingly. 
339         *From  which  decree,   Dunn  and  his 
wife  appealed  to  this  Court. 

Warden,  for  the  appellants. 

Contended  that  the  devise  carried  a  clear 
estate-tail  to  Winter  Bray.  That  it  plainly 
did  so,  with  regard  to  the  precedent  devise 
of  the  lands.  [King  v.  Melling,]  1  Vent. 
230;  [Blackborn  v.  Bdgley,]  1  P.  Wms. 
605;  [SouUe  v.  Gerrard,]  Cro.  Eliz.  525; 
[Brown  v.  Jervas,]  Cro.  Jac.  290;  and,  as 
the  same  words  were  used  with  regard  to 
the  slaves,  he  likewise  intended  an  entail 
there  too.  That  the  slaves  were  annexed  to 
the  lands,  and,  therefore,  by  the  act  of 
1776,  Winter  Bray  became  tenant  in  fee  of 
the  lands,  and  acquired  the  absolute  prop- 
erty in  the  slaves.  That  there  should  have 
been  a  decree  for  an  account  of  the  per- 
sonal estate ;  and,  therefore,  the  decree  of 
the  Court  of  Chancery  was  wrong  upon 
both  grounds. 

Call,  for  the  appellees. 

It  was  a  clear  executory  devise  to  Charles 
after  the  death  of  Winter,  without  issue 
living  at  his  death.  The  cases  cited  on  the 
other  side  were  all  cases  of  devises  of  lands, 
and  not  of  personal  estate;  and,  conse- 
quently, they  do  not  apply.  The  word 
leave,  ties  up  the  other  words,  and  confines 
them  to  issue  in  beng  at  the  time  of  the 
death  of  Winter.  Atkinson  v.  Hutchinson, 
3  P.  Wms.  258;  Forth  v.  Chapman,  1  P. 
Wms.  663.  As  to  the  idea  of  the  slaves 
being  annexed  to  the  lands,  there  is  no 
ground  for  it;  but,  admitting  there  was,  it 
would  not  have  any  influence  on  the  ques- 
tion. Because,  if  it  were  an  estate-tail  in 
its  creation,  yet  by  the  very  terms  of  the 
will,  it  was  to  cease  on  the  event  of  Win- 
ter's dying  without  leaving  issue  alive  at 
the  time  of  his  death ;  beyond  which  period 
it  was  not  calculated  to  endure.  Therefore, 
if  they  were  annexed,  they  were  annexed 
subject  to  the  condition  of  the  entail's  ceas- 
ing on  the  happening  of  the  event.  As  to 
the  account,  it  was  stated,  that  the  suit 
was  commenced  within  less  than  nine 
months  from  the  testator's  death;  there- 
fore, before  the  time  of  distribution  men- 
tioned in  the  act  of  Assembly;  and,  of 
course,    before  any  cause  of  suit.     Conse- 
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quently,    by  analogy   to  the  practice 

340  in  Courts  of  Law,  *the  bill  was  prop- 
erly dismissed  by  the  Chancellor. 

PENDLETON,  President.  Delivered  the 
resolution  of  the  Court  as  follows: 

The  record  is  lengthy,  made  so  by  form, 
but  the  question  is  a  short  one ;  being  what 
interest  Winter  Bray  took  in  the  slaves 
under  the  will  of  his  father  Charles  Bray? 

Before  we  enter  upon  the  merits,  we  will 
dispatch  two  small  objections  made  by  the 
appellant's  counsel.  First,  The  bill  claims 
partition  of  a  tract  of  land  between  the 
plaintiff  and  the  defendants  Jaifaes  and 
Charles,  and  an  account  of  the  profits: 
The  answer  states,  that  they  were  always 
ready  to  make  that  partition;  and,  the 
decree  of  the  County  Court  is,  that  the 
parties  had  made  it,  which  was  con- 
firmed. The  objection  now  is,  that  they 
ought  to  have  decreed  the  profits  till  the 
partition;  but,  the  Court  overruled  the 
objection,  presuming  that  the  profits 
were  given  up  or  compensated  for,  on  the 
compromise. 

A  second  objection  is  founded  upon  a 
mistake  in  fact ;  for,  the  County  Court,  after 
dismissing  the  bill  as  to  the  slaves,  de- 
creed an  account  to  be  taken  of  the  per- 
sonal estate.  Which  part  of  the  decree  was 
suspended  by  an  appeal  to  the  High  Court 
of  Chancery;  where  the  decree,  as  to  the 
slaves,  being  confirmed,  it  was  represented 
that  the  Chancellor  had  dismissed  the  bill, 
instead  of  remanding  it  to  the  County 
Court  to  have  the  other  part  of  the  decree 
carried  into  execution :  whereas,  the  decree 
being  an  affirmance  has  the  effect  required. 

We  now  come  to  the  merits  of  the  ques- 
tion between  the  parties,  which  depends 
upon  the  will  of  Charles  Bray,  the  elder, 
dated  February  the  24th,  1772,  wherein  he 
makes  this  devise:  **I  give  and  bequeath 
unto  my  son  Winter  Bray,  one  negro  boy 
named  Peter  and  a  negro  wench  named 
Dinah  and  her  increase  to  him  and  his 
heirs  forever;  but,  in  case  my  said  son 
Winter,  should  die  and  leave  no  issue,  then 
I  give  all  the  said  negroes,  herein  be- 
fore devised  to  my  said   son   Winter, 

341  to  *my  son  Charles  and  to   his   heirs 
forever.  *  *     If  Winter  took  the  absolute 

property  in  these  slaves  under  that  devise, 
then  the  appellants  are  entitled  to  one-third 
part  of  them,  and  the  decrees  are  erroneous : 
but,  if  his  interest  was  contingent,  depend- 
ing upon  the  event  of  his  leaving  issue  at 
the  time  of  his  death,  then  the  remainder 
over  to  Charles  was  a  good  one,  and  the  de- 
crees are  right. 

It  was  argued  by  the  appellant's  counsel, 
that  the  slaves  were  annexed  to  lands,  and 
entailed  under  the  i  12  of  the  act  of  Assem- 
bly, passed  in  [Feb.]  1727,  [c.  11,  4  Stat. 
Larg.  225,]  respecting  slaves;  that  Winter 
was  seized  and  possessed  of  both  at  the  time 
of  the  passing  of  the  act  of  [Oct.]  1776,  [c. 
26,  9  Stat.  Larg.  226,]  which  vested  in  him 
a  fee  simple  in  those  devised  to  him,  and 
put  an  end  to  Charles's  remainder.  He 
was  right  in  his  law,  if  the  facts  had 
brought  the  case  within  the  act  of  Assem- 
bly. 


The  clause  empowers  a  man  by  deed  or 
will,  wherein  lands  shall  be  conveyed  in 
tail,  to  annex  slaves  thereto,  and  declare 
they  shall  descend  together;  which  shall 
be  effectual  to  effect  that  purpose:  or,  if 
he  devises  or  conveys  lands  in  tail,  and  in 
the  same  instrument  disposed  of  slaves 
with  the  like  limitations  as  the  land,  this 
shall  amount  to  a  declaration  of  his  inten- 
tion to  annex  them,  and  thev  shall  pass  to- 
gether accordingly. 

It  was  admitted,  that  here  was  no  declara- 
tion to  bring  the  case  under  the  first 
branch,  but  it  was  said  that  it  came  under 
the  second;  since,  although  the  limitations 
were  not  the  same  in  terms,  yet  they  had 
the  same  effect,  both  lands  and  slaves  being 
devised  in  tail. 

Without  wasting  time  in  a  scrutiny  of 
this  argument,  it  happens,  unfortunately 
for  it,  that  no  lands  are  devised  to  Winter 
at  all,  except  in  remainder  upon  the  death 
of  William  without  issue;  to  which  re- 
mainder, though  it  took  no  effect  afterwards 
upon  the  contingencies  happening,  there 
can  be  no  pretense  for  annexing  his  own 
slaves,  which  he  took  immediately  upon 
his  father's  death.  Besides,  if  it  were 
possible  to  connect  them  together,  he 
342  held  *them  under  different  limita- 
tions: That  is  to  say,  the  lands  to 
him  and  the  heirs  of  his  body,  without  an3*^ 
remainder  over ;  the  slaves  to  him  and  his 
heirs,  and  if  he  died  and  left  no  issue, 
remainder  to  Charles:  very  distinguishable 
in  effect  as  well  as  in  terms.  This  section 
of  the  act,  therefore,  being  out  of  the 
question,  the  case  depends  upon  the  third 
section  of  the  same  act,  which  declares, 
that  where  slaves  are  the  subject  of  the 
sale,  gift,  or  devise,  the  absolute  property 
shall  be  transferred  in  the  same  manner  as 
a  chattel,  and  that  no  remainder  of  a  slave 
shall  be  limited  otherwise  than  the  remain- 
der of  a  chattel  personal  may  be  limited, 
by  the  rules  of  the  common  law.  By  this 
clnuse,  slaves  are  placed  in  the  predica- 
ment of  other  chattels;  and,  we  are  to 
enquire,  whether  by  the  decisions  in  Eng- 
land, such  a  devise  as  the  present,  applied 
to  personals,  would  vest  the  absolute  prop- 
ert3'  in  the  first  devisee,  or  support  the  de- 
vise over  to  Charles? 

If  we  were  to  trace  this  subject,  through 
the  various  cases  in  which  it  has  been 
discussed,  it  would  be  tedious  indeed,  and* 
we  presume,  unnecessary.  Some  general 
principles,  changing  from  time  to  time  in 
the  progress  of  the  discussion,  may  be  nec- 
essary to  elucidate  the  ground  of  our  deci  - 
sion.  The  original  common  law  rule 
admitted  of  no  division  of  interest  in  a 
chattel.  A  gift  for  an  hour  was  a  gift 
forever,  as  the  expression  is;  and  this 
founded  on  the  transient,  mutable  nature  of 
the  subject.  The  first  case  recollected,  in 
which  this  rule  was  combatted,  is  Sfothew 
Manning's  Case,  reported  by  Lord  Coke, 
[8  Co.  94,]  which  was  a  devise  to  one  for 
life,  with  a  remainder  over.  The  Court 
had  difficulty,  but,  at  length,  established 
the  remainder,  by  transposing  the  devises  r 
making  it  a  devise  of  the   property   to    the 
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remainder-man,  with  a  direction  that  the 
first  taker  should  have  the  use  for  his  life. 
The  same  thing  was  done  afterwards,  in 
I/ampet's  Case,  reported  by  the  same  au- 
thor, [10  Co.  46].  Both  these  cases  were 
devises  of  terms  for  years,  which  were  en- 
deavored   to    be   distinguished    from 

343  mere  ^personals,    bj   the  stability  of 
the    subject ;  and  it  was  not  till  long 

afterwards,  I  believe  about  the  time  of  the 
restoration,  that  such  remainders  were  al- 
lowed in  the  csLse  of  mere  personals ;  and 
were  confined,  at  first,  to  instances  where 
the  use  only  was  devised  to  the  first  taker. 
This  distinction,  however,  was  soon  ex- 
ploded ;  and  a  devise  of  a  personal  thing, 
for  a  limited  time,'  was  construed  to  be  of 
the  use  only,  and  the  remainder  supported. 

We  shall  state  the  progress  no  further; 
and  only  observe,  decisions  favorable  to 
remainders  gradually  increased,  till  it  came 
to  the  present  rule,  well  known  and  estab- 
lished, that  limitation  over  upon  a  contin- 
gency, which  must,  at  all  events,  happen 
at  the  end  of  a  life,  or  lives  in  being,  or  a 
reasonable  number  of  years,  is  a  good  one 
and  will  entitle  the  remainder-man.  If  it 
be  more  remote,  it  will  be  void,  and  the 
firit  devisee  will  take  the  absolute  property. 

It  was  said,  by  the  appellants'  counsel, 
that  where  the  first  devise  takes  an  estate- 
tail,  the  remainder  over  is  void ;  and  this 
is  true.  Since,  the  remainder  being  to 
take  effect  upon  a  general  failure  of  issue, 
which  may  not  happen  in  a  long  course  of 
time,  the  contingency  is  too  remote,  to 
bring  the  case  within  the  rule  before  laid 
down. 

The  counsel  then  read  several  cases  to 
prove,  that  if  there  be  a  devise  of  lands  to 
one  for  life,  or  in  fee,  and,  if  he  die  with- 
out issue,  remainder  over,  this  would  turn 
the  first  estate  for  life,  or  in  fee,  into  an 
estate- tail  in  the  first  devisee,  by  implica- 
tion, in  order  to  favor  the  testator's  inten- 
tion of  preferring  the  issue,  who  could  not 
otherwise  take,  to  the  remainder-man,  who 
was  not  to  succeed  until  the  issue  failed. 

But  here,  is  introduced  the  distinction 
between  an  express  entail  in  the  devise  of 
a  personal  thing,  such  as  to  A,  and  the 
heirs  of  his  body,  Ac,  and  such  a  devise 
as,  in  the  case  of  lands,  would  give  an 
estate-tail  by  implication:  Upon  principle, 
the  distinction  seems  clear ;  since  the 

344  implication,    *made   in    the    case    of 
lands,  to  favor  the   intention,    would 

be  misapplied,  if  made  use  of  ■  to  destroy 
that  intention,  in  the  case  of  personsUa- 

In  the  case  of  Atkinson  v.  Hutcheson,  3 
P.  Wms.  258,  I/ord  Talbot  fully  illustrates 
the  distinction  between  the  devise  of  an 
express  entail  and  one  raised  by  implica- 
tion ;  as  well  as  the  natural  meaning  of  the 
words;  dying  without  issue.  That  case 
came  near* to  the  present;  because  the  lim- 
itation over  was  upon  any  child's  dying, 
without  leavinjg  any  issue.  The  case  of 
T*orth  V.  Chapman;  cited  in  this  case,  is 
the  very  case  before  the  Court ;  except  that 
there,  if 'was  devised  to  the  first  devisee  for 
'  life,  with  remainder  over,  if  he  died  leav- 
ing  no    issue;  and    here,     the    devise    to 


Winter,  is  to  him  and  his  heirs,  and  if  he 
leave  no  issue,  remainder  to  Charles;  which, 
it  is  conceived,  makes  no  difference. 

It  is  remarkable,  that,  in  that  case,  the 
same  devise  comprehended  lands  as  well  as 
chattels;  and  yet  the  lands  were  adjudged 
to  be  entailed,  and  the  personals  not :  But, 
as  to  them,  the  remainder  was  supported, 
in  order  to  favor  the  testator's  intention ; 
thereby  clearly  establishing  the  distinction, 
before  laid  down. 

In  Pinbury  v.  Elkin,  1  P.  Wms.  563,  the 
words  dying  without  issue«  were  less  re- 
strained, to  the  death  of  the  devisee,  than 
in  the  present  case,  yet  the  devise  was  so 
confined;  and  the  Chancellor  more  familiarly 
illustrates  that  to  be  the  natural  meaning 
of  the  words  dying  without  issue.  He  aUo 
relies  on  the  word  then,  as  aiding  the  con- 
struction :  If  she  die  without  issue,  then, 
that  is,  at  her  death,  remainder  over.  The 
same  word  is  used  by  the  testator  here :  If 
he  leaves  no  issue,  then  Charles  is  to  take. 

It  need  only  t>e  added,  that  in  the  present 
devise,  the  remainder  over  to  Charles, 
(which  was  clearly  intended  to  take  effect 
upon  the  death  of  Winter,  without  leaving 
issue  living  at  the  time  of  his  death, 
and  not  upon  a  general,  failure  of 
345  *ibsue, )  is  good  as  an  executory  de- 
vise within  the  rule;  and  that  the 
decrees  of  both  Courts  are  right. 

Decree  affirmed^ 

Cabell  and  Others  v.  Hardwick. 

[Tuesday,  October  38,  1708.], 
Admlstotratioii  Bond— Salt  upon— Declaration— Vsri- 

•IIC0.*— In  a  salt  upon  an  administration  bond,  if 
the  declaration  does  not  show  tbat  the  plaintiffs 
sue  as  Justices  of  the  Court,  it  is  a  fatal  variance, 
and  the  administration  bond  cannot  be  sriven  in 
evidence. 
Suie-5sne— 5«iie— What  Pleadings  Should  State.— 
In  such  a  case,  the  pleading's  ourht  to  state  for 
whose  benefit  the  suit  is  bron^ht. 

In  debt  upon  an  administration  bond,  the 
declaration  was  in  the  common  form  of  a 
declaration  for  payment  of  money,  without 
styling  the  plaintiffs  Justices,  Ac.  The 
plaintiffs  assigned  for  breaches,  that  the 
administrator  did  not  make  any  inventory 
of  the  estate,  nor  administer  the  same  ac- 
cording to  law,  nor  pay  the  legacies,  and 
further,  that  he  did  not  pay  *4h*e  amount 
of  a  decree  in  favor  of  the  legatees  of  the 
said  Pearce  Wade  in  said  Court,  and  after- 
wards confirmed  in  the  High  Court  of 
Chancery,  for  the  quantity  of  tobacco, 

and  in    current  money."     Plea,   condi- 

tions performed,  with  a  general  replication 
and  issue.  Upon  the  trial  of  the  cause  in 
the  District  Court  of  New  London,  the 
plaintiffs  offered  in  evidence  to  the  jury,  a 
bond,  pa3'able  to  the  plaintiffs,  as  Justices 
of  Amherst  County  Court;  of  the  usual 
form  and  with  the  common  condition  :  And, 

*AdniiaUtratlon  Bond— Suit  upon.— See  the  principal 
case  cited  in  Lewis  v.  Adams,  6  Leich  330,  340.  342  ; 
Gordon  ▼.  Jastlce.19.Qf  Frederick.  1  Munf.  .8  ;  TayJor 
V.  Stewart,  tf  Call  525.      ' 

See  monocraphlc  note  on  "Executors  and. Admin- 
istrators" appended  to  Roeser  ▼.  Depriest,  5  Gratt  6. 
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instead  of  the  usual  attestation  of  the  wit- 
nesses, there  is  written  at  the  foot  of  the 
bond,  a  certificate,  attested  by  the  Clerk, 
in  this  form,  *^at  a  Court  held  for  Amherst 
County,  at  the  Court-house,  the  seventh 
day  of  May,  1770,  this  bond  was  acknowl- 
edged by  John-  Hardwick,  Ac."  (naming 
the  other  obligors),  to  be  their  act  and 
deed  and  ordered  to  be  recorded.  The  Dis- 
trict Court  ** rejected  the  evidence  as  being 
different  from  that  stated  by  the  plaintiffs 
in  the  declaration  aforesaid." 

346  '    *Upon    comparing     the    bond    and 
declaration,  there  does  not  appear  to 

be  any  other  variance  between  them  than 
that  before-mentioned,  except  that  the  dec- 
laration lays  the  venue  in  Campbell 
County,  and  the  Clerk's  certificate  shews 
that  it  was  acknowledged  at  Amherst 
Court-house.  But,  neither  the  writ,  dec- 
laration, or  any  other  part  of  the  proceed- 
ings states  for  whose  benefit  the  suit  was 
brought.  The  plaintiffs  filed  a  bill  of  ex- 
ceptions to  the  Court's  opinion,  and  there 
was  a  verdict  and  judgment  in  the  District 
Court  for  the  defendants.  From  which 
judgment  the  plaintiffs  appealed  to  this 
Court. 

Marshall,  for  the  appellants. 

Said  that  the  opinion  of  the  District 
Court  was  manifestly  erroneous;  because, 
upon  inspection,  it  appeared  that  the  bond 
and  declaration  corresponded ;  and  of  course, 
there  being  no  variance,  that  the  evidence 
ought  to  have  been  received. 

Call,  for  the  appellees. 

The  suit  is  brought  by  the  plaintiffs  in 
their  individual  capacities ;  and  not  as  Jus- 
tices, 'fort he  -benefit-  of  creditors  or  lega- 
tees. Therefore,  an  administration  bond, 
which  is  taken  in  autre  droit,  did  not 
maintain  the  issue;  and,  consequently  the 
evidence  was  properly  rejected. 

This  distinction  is  necessary  to  be  kept 
up,  for  the  safety  of  the  obligors;  in  order 
that  the  judgment,  in  one  action,  may  be  a 
bar  to  a  future  suit  for  the  same  thing. 

It  is  also  necessary,  under  another  point 
of  view,  namely,  that  the  defendant  may 
know  to  whom  he  is  to  make  payment  and 
obtain  his  discharge.  Otherwise,  two  in- 
conveniences will  follow :  1st.  That  the  re- 
ceipt of  the  legatees  will  not  be  effectual 
against  the  judgment;  which  is  in  the 
name  of  the  plaintiffs  without  any  style  or 
addition  shewing  for  whose  benefit  the  suit 
was  brought:  2d.  That  the  receipt  of  the 
plaintiffs,  for  a  judgment  in  their  own 
names,  will  be  no  bar  to  another  suit  on 
the  bond,  at  the  relation  of  the  lega- 
tees. 

347  *It  is   not  like    the    case  of  a  suit 
upon  a  bond  to  an   executor,    in    his 

own  name,  without  his  addition  of  execu- 
tor: Because  there,  the  whole  interest  in 
the  bond  and  money,  is  in  the  executor 
himself;  who  is  competent  to  give  a  dis- 
charge. Whereas,  in  the  present  case,  the 
Magistrates  have  no  right  to  the  private 
custody  of  the. bond;  but  it  remains  in  the 
public  office  in  the  custody  of  tHe  law; 
and  they  can  neither  receive  the  money,  | 
and   give  a  discharge  against  the  bond,  or 


refuse  their  names  to  a  relator  to  bring  suit 
upon  it.  For  which  reason,  suit  may  be 
brought  upon  it  before  themselves.  All 
which  clearly  proves  that  they  have  not, 
in  their  individual  capacities,  any  authority 
to  institute  a  suit  upon  the  bond.  But, 
that  is  the  fprm  of  the  action  in  the  pres- 
ent record ;  which  for  the  reasons  already 
given  is  clearly  wrong. 

The  difference,  in  these  matters,  is  be- 
tween the  omission  of  a  material  and  an 
immaterial  addition.  The  first  is  fatal; 
but  the  other  not,  as  in  the  case  of  Bright 
V.  Metcalfe,  Cro.  Eliz.  256;  where  in  debt 
upon  a  bill  of  51.  which  had  these  words 
*^to  be  paid  as  I  pay  my  other  creditors," 
the  plaintiff  declared  generally,  that  the 
defendant  was  indebted  to  him  in  51.  pay- 
able on  request ;  the  defendant  took  oyer  of 
the  bill,  and  plead  an  insufficient  matter; 
to  which  the  plaintiff  demurred ;  and  there- 
upon exception  was  taken  to  the  declara- 
tion on  account  of  the  variance  between 
that  and  the  bill,  as  the  plaintiff  ought  to 
have  declared  specially  according  to  the 
bill ;  and  the  whole  Court  was  of  this  opin- 
ion, except  Fenner;  who  was  of  opinion, 
that  the  words  '*to  be  paid  as  he  paid  his 
other  creditors"  were  void;  and  that  the 
bill  was  payable  on  demand ;  like  the  case 
in  the  4  E«d.  4,  where  a  solvendum  to  a 
stranger  was  held  void.  But  the  other 
Judges  were  of  a  contrary  opinion;  and 
gave  judgment  for  the  defendant.  In 
which  case,  if  the  words  *  *  to  be  paid  as  I  pay 
my  other  creditors,"  had  been  void  and  im- 
material, according  to  the  notion  of  Judge 
Fenner,  the  variance  would  not  have 
affected  the  decision;  but  being  material, 

the  omission  ^was  held  to  be  fatfiU  . 
348  *If  judgment  here,  had  been  ren- 
dered for  the  plaintiffs,  it  would  have 
been  in  their  individual  capacities;  and  the 
execution  would  have  pursued  the  judg- 
ment. Therefore,  the  plaintiffs  might  have 
received  the  money  and  given  a  discharge 
against  the  execution.  So,  that  what  they 
could  not  do  directly,  they  would  have  been 
enabled  to  have  done  indirectly.  For,  al- 
though they  could  not  have  released  the 
bond,  they  might  the  judgment. 

Again,  it  is  a  rule  of  law,  that  if  the 
place  of  giving  the  bond  is  material,  it  is 
necessary  to  recite  the  place  truly  in  the 
declaration.  And,  by  law,  the  bond  in 
such  a  case  as  this,  ought  to  be  given  in 
the  Court  where  the  administration  is 
granted  or  probat  of  the  will  is  made, 
payable  to  the  sitting  Justices  of  that 
Court:  A  circumstance,  which  renders 
locality  in  such  cases  material. 

In  the  present  case,  though,  the  bond  de- 
clared on,  is  stated  to  have  been  made  at 
Campbell  County;  and,  therefore,  a  bond 
made  at  that  place  ought  to  have  been  ex- 
hibited: But  the  bond  produced,  did  not 
correspond  with  this  recital.  1st.  Because 
it  is  taken  to  the  Amherst  Justices,  which 
supposes  the  probat  to  be  made  in  that 
Court,  and,  that  the  bond  was  actually 
given  thefts;  so  thatr^it  c&'rrieer  intemal^'evi-* 
dence  along  with  it,  of  having  been  made 
at  another  place,  than    that   named   in  the 
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declaration.  2nd.  Because,  the  memoran- 
dam  of  the  execution  of  it  shews,  that,  in 
point  of  fact,  it  was  made  in  Amherst; 
and,  consequently,  it  does  not  correspond 
with  the  recital  in  the  declaration.  There- 
fore, according  to  the  before-mentioned 
rule,  the  variance  is  fatal.  Robert  v. 
Hamage,  2  I^d.  Raym.  1043,  [2  Salk.  659]. 
But,  if  the  evidence  and  declaration  had 
corresponded,  yet,  as  the  plaintiffs  had  not 
by  their  pleadings  shewn  any  just  cause  of 
action,  tihe  Court  might,  at  any  stage  of 
the  suit,  arrest  its  progress.  For,  if  the 
plaintiff  shews  no  cause  of  action,  the  de- 
fendant will  not  be  received  even  to  con- 
fess a  judgment.  [Croke,  C.  J.,  in  Tilly  & 
Wody's  Case,  7  £d.  4,  13,  cited,]  4  Burr. 
2144;  and  in  the  case  of  Da  Costa  v.  Jones, 
Cowp.  729,  instances  are  mentioned  of  the 
Court's  stopping  further  proceedings  in  the 
cause. 

349  *Now  here,  no  cause  of  action  was 
shewn  by  the  plaintiffs.  For,  the  rec- 
ord did  not  state  for  whose  benefit  the 
suit  was  brought,  nor  who  were  the  parties 
to  the  decree  in  the  Court  of  Chancery; 
nor,  what  was  the  amount  of  the  decree. 
Neither  did  it  appear^  that  the  executor  had 
committed  any  devastavit,  without  which, 
no  suit  will  lie  on  the  administration  bond. 
Claiborne's  ex'rs  v.  The  Spottsylvania 
Jnsticea,  1  Wash.  31 ;  Call  v.  Ruffin,  at  the 
last  term  of  this  Court,  ante,  333.  To  re- 
verse the  judgment,  therefore,  and  order  a 
new  trial,  which  can  produce  no  effect,  will 
be  doing  a  vain  thing:  Because,  if  a  ver- 
dict should  be  found  for  the  plaintiff,  the 
judgment  must  be  arrested. 

Randolph,  on  the  same  side.  The  decla- 
ration should  in  character,  have  corres- 
ponded with  the  bond.  If  the  plaintiffs 
had  declared  on  an  administration  bond, 
and,  upon  the  trial,  had  produced  a  bond 
to  them  in  their  individual  capacities,  it 
could  not  have  been  received  in  evidence. 
But,  the  rule  ought  to  be  reciprocal,  and, 
therefore,  the  variance  here  is  fatal  Jus- 
tices of  the  peace  in  such  cases,  may  be  re- 
sembled to  a  corporation,  and  if  so,  their 
addition  ought  to  have  appeared.  [The 
Dutch  West  India  Co.  v.  Moses,]  2  I^d. 
Ray.  1532,  [1  Stra.  612]. 

Marshall,  contra. 

Althongh,  the  pleadings  are  not  in  all 
respects  strictly  correct,  yet  they  were 
sufficient  to  have  prevented  the  rejection  of 
the  testimony.  If  the  faults  suggested, 
ac^ally  existed,  the  trial  should  have  pro- 
ceeded, and  the  application  should  have 
been  to  arrest  the  judgment,  for  the  evi- 
dence corresponded  with  the  pleadings, 
such  aa  they  were;  and,  therefore,  could 
not  be  refused.  The  question,  in  such 
cases,  being  only  whether  the  evidence 
agrees  with  the  allegations  of  the  party 
producing  it?  And  not,  whether  the  mat- 
ters stated  in  the  declaration,  are  a  proper 
foundation  for  an  action?  No  case  has  de- 
cided, that  the  addition  of  Justices,  &c. 
for  the  benefit  of  the  relator,  was  requisite ; 
and,    the    difference    is,    where    the 

350  plaintiff  ^states  a  writing  to  contain, 
what  in  fact  it  does  not,    and   where 


he  only  omits  to  state  part  of  what  it  does 
contain.  The  first  is  fatal:  but,  not  the 
other. 

As  to  the  other  variance,  it  is  not  mate- 
rial. It  is  only  a  laying  of  the  venue ;  and 
not  a  description  of  the  bond.  Besides, 
the  bond  is  not  dated  in  Amherst ;  for,  the 
memorandum,  that  it  was  executed  in  Court, 
forms  no  part  of  the  bond.  Therefore,  it 
might  be  trae,  that  the  bond  was  actually 
made  in  Campbell ;  and,  consequently,  the 
argument,  attempted  to  be  drawn  from  that 
circumstance,  cannot  be  supported. 

ROANE,  Judge.  The  bond  stated  in  the 
declaration  is,  (as  it  appears  in  the  decla- 
ration itself,)  a  mere  common  bond  from 
one  set  of  individuals  to  another,  and 
it  purports  a  right  in  the  plaintiffs  to  have 
and  receive  the  money  thereby  acknowl- 
edged to  be  due.  The  word  Successors  in 
the  Teneri  of  the  bond,  as  stated  in  the 
declaration,  must  either  be  considered  as 
superfluous  (in  which  case,  the  character 
of  the  bond,  as  before  supposed,  will  not 
be  varied;)  or,  at  most,  will  only  import 
that  the  bond  was  given  to  the  obligees  in 
some  corporate  character.  But,  whether 
for  their  own  use,  or  that  of  others? 
Whether  to  them  as  Justices,  or  in  any 
other  corporate  character?  And  what  kind 
of  ofiicial  bond  it  is?    is  wholly   uncertain. 

As  administration  bonds  are  for  the  use 
of  others,  and  are  specifically  designated 
and  provided  for  by  law ;  it  follows,  that 
when  such  a  bond  is  sued  upon,  and  is  to 
be  exhibited  as  evidence,  it  ought  clearly 
to  appear  from  the  declaration,  that  the 
bond  declared  on,  is  in  its  character  an 
administration  bond.  And,  it  ought  not, 
on  the  contrary,  to  be  inferable  from  the 
declaration,  that  it  is  a  mere  private  bond, 
(or  at  most  an  official  bond-  of  some.kind, 
but  what  kind  uncertain,)  which  is  the 
ground  of  the  action. 

An  official  bond,  when  the  ground  of  an 
action,  ought  to  be  laid  in  the  declaration 
to  have  been  made  to  the  obligee,  in  his 
official  character.  This  doctrine  is 
laid  down  in  the  case  of  Symes  v. 
351  *Oakes,  2  Stra.  893,  with  respect  to 
an  action  on  a  Sheriff's  bond ;  and,  is 
supposed  to  be,  independent  of  authority, 
a  principle  almost  self-evident. 

I  hold  it  also  to  be  a  clear  general  prin- 
ciple of  law,  that  the  declaration  should 
manifest  in  what  right  the  plaintiff  sues. 
In  Canning  v.  I>avis,  4  Burr.  2417,  an  ac- 
tion qui  tam  was  brought;  and,  it  was  in- 
sisted on  for  a  variance,  that  the  writ  was 
qui  tam,  and  the  declaration  in  his  own 
right,  omitting  the  qui  tam  part.  The 
Court  held  the  variance  fatal,  because  the 
declaration  omitted  the  right  in  which  he 
sued ;  but,  seem  to  think  that  the  converse 
would  have  been  otherwise:  And  in  The 
Weavers'  Company  v.  Forrest,  2  Stra. 
1232,  the  bill  of  Middlesex  was  to  answer 
The  Weavers'  Company,  but  the  declara- 
tion was  qui  tam ;  the  Court  held  it  right 
and  no  variance:  is  not  being  usual  to 
insert  in  the  bill,  as  it  is  in  the  declara- 
tion, in  what  right  the  plaintiff  sues;  as 
in  the  case  of  executors  and  administrators, 
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where  the  process  is   only  to  answer  A.   B. 
&c. 

These  two  cases  seem  to  shew,  that  how- 
ever it  may  be  with  the  process  antecedent 
to  the  declaration  yet  that  the  declaration 
itself  should  show,  in  what  right  it  is 
that  the  plaintiff  sues ;  and,  I  hold  it  to  be 
a  principle  equally  clear,  that  a  plaintiff 
suing,  without  setting  out  another  right, 
shall  be  taken  to  sue  in  his  own  individual 
character,  and  for  his  own  benefit. 

With  respect  to  the  case  mentioned  at 
the  bar,  of  a  decision  here,  in  which  it 
was  held  not  to  be  necessary  for  an  execu- 
tor to  style  himself,  I  am  not .  acquainted 
with  it;  but,  apprehend,  upon  examination, 
it  will  be  found,  that  in  that  instance,  it 
was  not  necessary  for  him  to  claim  as  ex- 
ecutor: or,  that  if  it  was,  it  appeared 
from  the  declaration  at  large,  however  ir- 
regularly expressed,  that  he  sued  in  his 
character  of  executor. 

If,  then,  it  be  necessary  for  the  plaintiff 
to  state  the  right  under  which  he  claims  in 
the  declaration,  and  he  has  only  stated 
352  a  bond  purporting  to  be  to  ^himself 
individually,  and  for  his  own  bene- 
fit, or  at  most  some  vague  and  indefinite 
ofBcial  bond  or  bonds  to  a  corporation,  but 
of  what  kind  is  uncertain,  shall  a  bond 
which  is  clearly  a  legal  administration 
bond,  given  to  Justices  and  importing  a 
right,  not  in  the  obligees,  but,  through 
them,  in  others,  be  given  in  evidence  to 
support  the  declaration  as  above  stated? 
That  clearly  would  be  to  support  an  action 
in  an  individual  right,  by  producing  in 
evidence  an  official  bond,  inuring  to  the 
use  of  others;  when,  by  possibility,  there 
may  yet  be  in  existence  a  private  bond, 
corresponding  with  that  stated  in  the 
decla*^tion.  My  own  opinion,  indeed,  is, 
that  this  is  by  no  means  probable ;  but, 
that  opinion  must  not  lead  me  to  remove 
land-marks;  which,  in  other  cases,  may 
produce  infinite  uncertainty  and  injustice. 

The  reason  why,  a  bond,  dated  in  the 
East  Indies,  will  not  support  a  declaration, 
stating  a  bond  made  at  L/ondon,  although 
according  in  dates  and  other  circumstances 
is,  that  it  does  not  appear  to  be  the  same 
bond,  which  is  declared  on ;  it  being  the 
constant  practice  to  compare  the  declara- 
tion with  the  bond  produced.  [Buller*s 
N.  P.  169;]  1  Esp.  Dig.  211,  [Robert  v. 
Harnage,  Ld.  Ray.  1043, 1  Sack.  659].  But, 
this  reason  will  hold  with  increased  force, 
when  the  right  imported  by  the  one  and 
the  other  are  different. 

Thus  the  case  stands  on  the  declaration, 
and  the  comparison  is  to  be  made  between 
the  bond  as  described  in  the  declaration, 
and  of  which  the  plaintiff  makes  a  profert, 
and  that  offered  in  evidence. 

The  plea  of  the  defendant  admits  such  a 
bond  as  that  stated ;  but,  does  not  preclude 
him  from  objecting  to  the  production  of  any 
bond,  which  does  not  in  substance,  corre- 
spond with  the  plaintiff's  statement. 

How,  then,  does  it  stand  upon  the  repli- 
cation? I  will  not  say  (but  on  this  I  give 
no  opinion)  that  the  replication,  so  far  as 
it    tends  to   explain   any   proposition   con- 


tained in  the  declaration,    may  not   be   re- 
sorted to  as  explanatory  of  the  decla- 

353  ration  for  *the  purpose  of  over-ruling 
the  objection   of  variance;    but,    the 

replication  in  this  case,  is  utterly  silent  as 
to  the  bond  being  given  to  the  plaintiffs  as 
Justices;  and,  indeed,  if  it  was  not  so» 
that  would  be  a  material  distinct  member 
of  its  description,  not  contained  in  the 
declaration,  nor  necessarily  growing  out  of 
it. 

The  replication,  indeed,  states  a  breach 
of  certain  stipulations,  which  are  usually 
contained  in  administration  bonds ;  but,  it 
does  not  necessarily  follow,  from  thence, 
that  the  bond  stated  in  the  declaration  was 
given  to  the  Justices,  under  the  act  of  As- 
sembly ;  or,  that  it  was  not  a  private  bond ; 
for,  such  a  bond  may  be  given  with  condi- 
tions similar  to  those  required  by  the  act 
of  Assembly ;  and,  if  broken,  may  be  sued 
by  the  obligee,  for  his  own  use. 

The  case  of  Petei  v.  Cocke,  1  Wash.  257, 
may  be  supposed  to  have  an  influence  on 
the  case.  The  declaration  there,  stated  a 
bond  to  the  plaintiff,  and  that  offered  in 
evidence  was  made  to  the  plaintiff,  on  ac- 
count of  Glenn  &  Peter,  merchants  of  Glas- 
gow. After  a  plea,  without  oyer  prayed, 
an  objection  was  taken  on  account  of  the 
variance ;  and  the  District  Court  sustained 
the  objection.  But,  that  opinion  was  over- 
ruled here ;  because,  it  was  unnecessary  to 
state  in  the  declaration  the  use  or  consider- 
ation for  which  the  bond  was  given ;  and, 
if  it  had  been  stated,  it  would  have  been 
mere  surplusage.  It  was  deemed  mere 
surplusage,  because  it  was  wholly  imma- 
terial between  the  parties,  with  respect  to 
the  right  of  the  plaintiff  to  recover;  and 
only  operated  subsequently  as  a  memoran- 
dum. Besides,  the  defendant,  as  appears 
from  his  plea,  was  apprised  of  the  identical 
bond ;  and  prepared  to  meet  it.  For,  his 
plea  not  only  admits  the  bond  stated,  but 
that  the  one  produced  is  the  same.  That 
case,  though,  is  certainly  less  strong  than 
the  one  at  bar ;  where,  from  any  th^ng  ap- 
pearing in  the  declaration  or  even  in  the 
replication,  the  bond  stated  imports  aright 
in  the  plaintiffs  to  recover  the  money  and 
receive    it  to  their  own   use;    whilst 

354  the  one  shewn  in  evidence,  which  *is 
not  admitted  by  the  plaintiff  to  be  the 

same,  uses  their  names,  it  is  true,  but  with 
an  addition  which  refers  to  the  laws  of  the 
country ;  shewing  clearly  the  right  of  re- 
covery, under  it,  to  be  vested  in  others; 
and,  that  the  same  plaintiffs  can,  by  no 
possibility,  recover  on  it  for  themselves, 
even  at  law,  or  receive  a  shilling  of  money 
arising  from  it. 

The  result  of  my  opinion  on  this  point 
is,  that  we  cannot  get  over  the  objection  of 
the  variance,  without  breaking  through 
those  rules,  which,  for  the  best  reasons, 
have  been  established  with  respect  to  a  sub- 
stantial correspondence  between  the  deed 
declared  on  and  that  shewn  in  evidence. 

This  precludes  the  necessity  of  my  saying 
any  thing  to  the  sufiBciency  of  the  breaches 
assigned,  though  they  at  present  appear  to 
me  far  too  value  and   general ;  or  with  re- 
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spect  to  the  variance,  between  the  bond 
declared  on  and  that  shewn  in  evidence, 
relative  to  the  county  in  which  they  are 
respectively  said  to  be  dated ;  except,  that 
it  is  not  shewn  in  the  latter,  that  it  was 
dated  in  Amherst;  but,  only  certified  by 
the  Clerk  that  it  was  acknowledg^ed  there ; 
and,  therefore,  I  think,  the  principles  laid 
down  in  Roberts  v.  Hamage,  2  L/d.  Ray. 
1043,  will  probably   not   apply  to  this  case. 

The  plaintiffs,  when  the  bond  was  over- 
ruled by  the  District  Court,  not  having 
offered  any  other  bond  which  might  con- 
form to  the  declaration,  nor  suffered  a  non- 
suit, nor  taken  any  measure  to  amend  their 
declaration,  but  staking  their  defence  on 
being  released  from  the  verdict  and  judg- 
ment which  was  rendered  against  them, 
upon  the  chance  of  reversing  the  judgment 
of  the  District  Court,  which  rejected  the 
bond:  and  that  judgment  being  in  my 
opinion  right,  it  must  stand  in  force  against 
them.  But,  as  my  opinion,  as  well  as 
that  of  the  District  Court,  goes  upon  the 
insnflSciency  of  the  declaration,  with  rela- 
tion to  the  bond  offered  in  evidence ;  and, 
as  that  bond  has  never  been  submitted  to 
a  jury,  nor  been  the  ground  of  any 
355  verdict  •one  way  or  other,  as  far  as 
appears  to  us  in  the  present  cause,  I 
do  suppose  that  that  judgment  will  not  bar 
any  party  injured,  ^om  recovering  upon 
the  bond  in  a  proper  action.  At  any  rate, 
I  do  not  see  how  I  can,  with  propriety, 
avoid  affirming  the  judgment  of  the  Dis- 
trict Court. 

FLEMING,  Judge.  There  is  a  clear 
variance  between  the  bond  stated  in  the 
declaration  and  that  offered  in  evidence. 
It  is  usual  to  sign  the  breaches  in  the 
declaration;  and  when  that  is  not  done, 
they  should  be  stated  with  such  precision 
in  the  replication,  as  that  the  bond  may 
be  plainly  identified ;  and  this,  with  a  view 
to  create  a  bar  to  any  future  action  for  the 
same  thing,  by  the  judgment  in  the  first: 
Which  has  not  been  attended  to  in  the  pres- 
ent case ;  since  it  does  not  appear  that  the 
plaintiffs  were  Justices,  or  who  were  the 
legatees,  or  what  persons  were  claimants. 
In  short,  there  is  nothing  in  the  record 
from  whence  we  can  clearly  infer  for  whose 
benefit  the  suit  is  brought.  But,  the  whole 
is  left  in  a  state  of  uncertainty)  and,  there- 
fore, I  think  the  District  Court  did  right  in 
rejecting  the  testimony. 

My  first  impressions  were,  that  we  might 
relieve  the  appellants  in  some  measure,  by 
awarding  a  repleader.  But,  on  reflection, 
I  think  we  cannot;  it  is  precisely  within 
the  decision  of  Smith  v.  Walker,  1  Wash. 
136;  in  which,  the  Court  refused  to  award 
a  repleader,  because  of  the  defects  in  the 
declaration.  That  case  seems  to  me  to 
settle  this,  as  to  the  part  of  it  which  I  am 
now  considering ;  and,  therefore,  I  am  for 
afBrming  thejudgment. 

CARRINGTON,  Judge.  I  concur  in 
opinion  with  the  two  Judges  who  have 
preceded  me,  that  there  is  a  fatal  variance 
between  the  bond  produced,  which  is  an 
official  bond,  and  the  declaration  which 
purports  to 


be   founded  on  a  private  bond ;   breaches 
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and,  therefore,  that  the  evidence  was  prop- 
erly rejected. 

I  should,  however,    have  been  willing  to 

have  awarded  a  repleader,   and  enabled  the 

parties    to  have   brought   their  cause  to  a 

hearing     upon     the     merits,     if    I    could 

have  done  it   upon   any   principle   of 

356  ^practice.  But,  the  whole  pleadings 
are  too  faulty.  The  breaches  are  as- 
signed with  so  much  uncertainty,  that 
they  afford  no  evidence  of  any  right  in  the 
plaintiffs  to  sue  upon  the  bond  produced ; 
and,  therefore,  could  not  be  made  the  proper 
foundation  of  a  judgment,  without  totally 
changing  the  whole  complexion  and  nature 
of  the  suit :  A  latitude,  which  the  Court 
ought  not,  and  I  believe  never  has  taken  : 
On  the  contrary,  the  case  of  Smith  v. 
Walker,  1  Wash.  136,  is  a  direct  authority 
against  it ;  and  completely  decides  the  ques- 
tion as  to  this  part  of  the  case.  To  which 
I  may  add,  that  the  case  of  Chichester  v. 
Vass,  in  this  Court,  ante  83,  was  totally 
reversed  upon  similar  grounds ;  that  is  to 
say,  that  the  plaintiff  having  failed  to  set 
out  his  claim  with  the  precision  necessary 
to  shew  that  he  was  entitled  to  recover,  the 
Court  would  not  send  the  parties  to  another 
trial  upon  other  pleadings ;  when  it  did  not 
appear,  from  any  thing  in  the  record,  that 
the  plaintiff  had  any  title  to  the  money, 
which  the  evidence  produced  referred  to :  so 
that  the  principle  has  been  uniformly  main- 
tained ;  and  I  see  no  reason  to  depart  from 
it  in  the  present  case,  where  the  declara- 
tion is  founded  on  a  private  bond,  without 
stating  that  the  suit  is  brought  by  them 
as  Justices,  or  any  thing  else  to  shew  that 
the  bond  produced  is  the  foundation  of  the 
suit. 

If  the  Court  were  to  reverse  the  judgment, 
it  must  be  with  costs ;  and  thus  the  plain- 
tiffs, who  were  guilty  of  the  fault,  would 
be  allowed  to  redress  it  at  the  costs  of  their 
adversaries ;  which  never  could  be  right. 
Whereas,  if  the  judgment  be  affirmed,  no 
inconvenience  will  follow;  because  the 
plaintiffs  may  commence  a  new  action ;  to 
which,  this  judgment,  as  it  was  rendered 
without  the  evidence  in  consequence  of  the 
bad  pleading,  will  not  form  any  bar.  That 
course,  therefore,  is  best ;  especially  as  it 
will  tend  to  produce  more  certainty  and 
prevent  a  loose  kind  of  practice,  which  has 
been  gaining  too  much  ground  throughout 
the  country.  I  am,  therefore,  for  affirming 
the  judgment. 

357  *PENDLrETON,  President.     I   dif- 
fer   with    the    other   Judges  in  some 

respects;  and,  although  the  differences  are 
not  very  great,  yet,  as  it  regards  some 
points  of  practice,  it  may  not  be  unimpor- 
tant to  mention  my  reasons  for  it. 

The  declaration  pursues  the  common 
form,  declaring  on  the  bond  and  claiming 
the  penalty.  The  condition  is  not  always 
disclosed  in  the  declaration,  but  is  intro- 
duced into  the  subsequent  proceedings; 
which  are  to  discover  for  whose  benefit  the 
suit  is  brought;  that  being  sometimes 
omitted  in  the  declaration. 

The  plaintiff,  in  this  case,  annexes  the 
to   his   declaration;  very   imper- 
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fectly  indeed;  but,  it  gives  notice  to  the 
defendant  on  what  bond  he  was  sued;  to 
wit,  that  given  for  his  administration  of 
Wade's  estate,  and  for  what  claim  the  suit 
was  brought;  that  is,  to  recover  money 
which  the  defendant  had  been  decreed  to 
pay  to  the  legatees  of  Wade. 

The  defendant  does  not  demand  oyer  of 
the  bond  and  condition,  so  as  to  introduce 
the  latter ;  but,  takes  upon  himself  a  knowl- 
edge of  both,  and  pleads  performance  of 
the  condition,  on  which  the  plaintiffs  take 
issue,  referring,  I  suppose,  to  the  breaches 
before  assigned ;  as  their  allegations  denied 
by  the  plea  make  up  the  whole  issue  in  the 
cause:  A  very  blundering  proceeding  in- 
deed. 

The  plaintiffs,  at  common  law,  were  not 
obliged  to  produce  the  bond  at  the  trial,  it 
being  admitted  by  the  plea ;  and,  on  a  ver- 
dict that  the  condition  had  not  been  per- 
formed, judgment  was  to  be  entered  for 
the  whole,  penalty ;  but,  our  act  of  Assem- 
bly, declaring  that  such  judgments  shall  be 
discharged  by  the  payment  of  damages  and 
costs,  has  made  it  necessary  to  produce 
these  bonds  at  the  trial ;  although  oyer  of 
them  is  not  demanded. 

On  this  trial,  a  bond  is  produced,  agree- 
ing with  that  in  the  declaration  in  date 
and  penalty,  obligors  and  obligees:  and 
with  a  condition  corresponding  with 
J58  that  disclosed  in  the  breaches  *and 
plea;  where  alone,  the  condition  of 
the  bond  declared  on,  is  to  be  sought  for. 
This  bond  was  rejected  by  the  Court;  be- 
cause the  bond  produced  is  payable  to  the 
plaintiffs.  Justices  of  the  County  Court  of 
Amherst;  which  description  of  the  plain- 
tiffs is  omitted  in  the  declaration.  To  this 
opinion,  an  exception  is  taken,  and  a  ver- 
dict and  judgment  having  been  given  for 
the  defendant,  an  appeal  is  entered  to  this 
Court. 

The  opinion  of  the  Court  is  what  is  ex- 
cepted to,  and  appealed  from ;  and  we  can- 
not decide  its  propriety,  independent  of 
other  errors  appearing  in  the  record: 
Which  ought  not  to  affect  a  decision  on 
this  question,  however  proper  for  consid- 
eration, upon  a  discussion  of  what  ought 
to  be  done  by  this  Court,  in  consequence 
of  a  reversal  of  this  opinion ;  although, 
that  might  amount  to  a  decision  of  the 
plaintiff's  suit,  the  effect  of  such  a  dismis- 
sion being  very  different  from  a  judgment 
upon  a  general  verdict  for  the  defendant. 
But,  be  that  as  it  may,  if  we  think  the 
opinion  wrong,  I  conceive  it  would  be  very 
improper  to  sanctify  it  by  a  general  affirm- 
ance :  and  thus  establish  a  precedent  to  be 
applied  to  other  cases,  in  which  such  errors 
may  not  occur. 

In  support  of  the  opinion  of  the  District 
Court,  it  is  now  argued,  that  for  want  of 
this  description,  the  bond  produced  does  not 
agree  with  that  in  the  declaration ;  the  one 
being  payable  to  the  plaintiffs  in  their 
public  character ;  and  the-  other  to  them,  as 
individuals  in  their  private  capacities: 
Which  makes  a  material  variance;  and, 
therefore^  it  was^not  adxiilsaU>le  ^  in  evi- 
dence. 


It  is  possible,  indeed,  that  the  same 
obligors  might,  on  the  same  day,  give  two 
bonds  in  the  same  penalty,  to  the  same  ob- 
ligees ;  one  in  their  private,  and  the  other 
in  their  public  character;  but  the  supposi- 
tion is  very  improbable :  However,  let  it 
be  made ;  in  such  a  case,  the  private  bond 
would  scarcely  be  taken,  to  them,  their 
heirs  and  successors,  as  the  bond  in  the 
declaration  is  described  to  be ;  but,  what 
is   more   conclusive   with  me  is,  that 

359  *such   private   bond   would   not,    nor 
possibly    could    have   a  condition  for 

the  faithful  administration  of  Wade's 
estate,  as  the  condition  of  the  bond  de- 
clared on,  is  described  to  be  in  the  breaches 
assigned,  and  is  admitted  to  be  by  the 
plea.  It  strikes  me,  that  no  man,  who 
views  this  record  throughout,  can  doubt 
but  that  the  bond  produced,  is  the  same 
with  that  declared  on :  Which  shews  that 
the  omission  of  the  description  is  not  ma- 
terial; and  should  not  have  prevented  the 
admission  of  the  bond  offered  in  evidence. 

Suppose  the  breaches  had  been  properly 
assigned,  and  the  damages  claimed  for 
the  benefit  of  certain  persons  legatees  of 
Wade,  and  the  issue  regularly  joined;  the 
bond  admitted  as  evidence ;  and  a  verdict  for 
the  plaintiff,  assessing  damages.  In  that 
case,  the  Clerk  would  and  ought  to  enter 
judgment  for  the  plaintiffs,  as  in  the  decla- 
rations, without  naming  them  Justices,  for 
the  penalty  of  the  bond,  to  be  discharged  by 
the  payment  of  the  damages  and  costs  to 
those  legatees;  with  such  future  damages  to 
them  or  others,  as  might  afterwards  t>e  as- 
sessed. Would  this  Court  have  reversed  the 
judgment,  because  the  plaintiffs  were  not 
named  Justices?  or  would  such  a  judgment 
have  been  subject  to  the  control  of  the  plain- 
tiffs, and  introduce  the  inconveniences 
pointed  out  by  Mr.  Call?  I  can  only  say, 
that,  in  my  opinion,  neither  effect  would 
have  been  produced. 

The  authorities  cited,  do  not  appear  to 
me  to  apply;  but,  some  cases  decided  in 
this  Court,  seem  pretty  strong  against 
the  opinion  of  the  District  Court;  particu- 
larly that  of  Peter  v.  Cocke,  1  Wash.  257 : 
where  the  variance  appears  to  have  been 
more  important  than  that  contended  for 
in  the  present  case.  The  bond,  produced 
in  evidence,  was  payable  to  the  plaintiff, 
for  and  on  account  of  Messrs.  Glynn  & 
Peter,  merchants  in  Glasgow;  the  declara- 
tion stated  the  debt  as  due  to  himself,  with- 
out mentioning  for  whose  use:  This  vari- 
ance was  made  an  objection  to  the  admission 
of  the  bond  in  evidence,  at  the  trial  of 

360  the    cause;   and  the   objection    *waa 
sustained  by  the  Court;  the  plaintiffs 

filed  an  exception,  however,  to  the  opinion 
of  the  Court,. and,  a  verdict  and  judgment 
being  given  for  the  defendant,  the  plain- 
tiff appealed.  Judge  I^yons  delivered  the 
opinion  of  this  Court,  that  the  objection 
could  not  be  sustained,  upon  any  principle ; 
that  it  was  unnecessary  to  state  in  the  decla- 
ration, the  use,  or  consideration  for  which 
the  bond  was  given ;  and  if  it  had  been 
stated,  that  it  would  have  been  mere  sur- 
plusage. 
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This  authority  accords  with  the  opinion 
I  formed  apon  principle ;  namely,  that  the 
opinion  of  the  District  C}ourt  against  the 
admission  of  the  bond  was  erroneous ;  and, 
that  the  verdict  and  judgment  given  in 
consequence  of  it,  ought  to  be  reversed. 

The  usual  entry  in  consequence  of  that 
reversal,  would  be,  to  direct  a  new  trial,  in 
which  the  evidence  should  be  admitted. 
Bnt,  on  a  view  of  the  whole  record,  such 
a  trial  would  be  vain  to  every  purpose,  but 
trouble  and  expense;  since  the  plaintiff 
could  never  recover,  upon  these  proceed- 
ings. The  Court  will,  therefore,  not  pur- 
sue that  ordinary  method ;  and  I  was  led  to 
consider  of  the  proper  mode  which  might 
produce  a  trial  upon  the  real  merits. 

The  plea  of  conditions  performed  and  the 
general  replication,  independently  consid- 
ered, made  no  proper  issue  between  the 
parties;  and  if  the  breaches  are  to  be 
incorporated  into  the  replication  to  supply 
that  defect,  those  breaches  are  insufficiently 
stated  (for  want  of  expressing  the  amount 
of  the  decree  and  for  whose  benefit  the 
suit  is  brought,  instead  of  the'  general  de- 
scription of  legatees  of  Wade, )  and  cannot 
aid  the  replication.  So  that  here  is  either 
no  issue  at  all,  or  an  immaterial  one,  joined 
between  the  parties,  and  a  repleader  must 
be  the  ultimate  effect:  Which  being  dis- 
covered before  trial,  may,  and  ought  to  be 
awarded  now,  in  order  to  avoid  the  expense 
of  a  useless  trial. 

My  opinion  therefore  is,  that  the  judg- 
ment ought  to  be  reversed  for  the  erroneous 
opinion;  the  verdict  and  judgment  set 
aside,  with  all  the  proceedings 
361  *froni  the  declaration ;  that  the  plain- 
tiffs being  guilty  of  the  first  fault, 
ought  to  pay  all  costs  in  the  District  Court 
subsequent  to  the  filing  of  the  de<daration, 
which  the  plaintiffs  might  have  leave  to 
amend,  by  inserting  after  the  names  of 
the  plaintiffs  the  words  Justices  of  the 
County  Court  of  Amherst,  in  order  to  re- 
move all  future  doubt ;  the  defendant  to 
plead  thereto  de  novo;  and  further  pro- 
ceedings to  be  had  therein. 

In  Smith  v.  Walker,  1  Wash.  [135,]  the 
Court  appear  to  have  inclined  to  the  opin- 
ion I  have  just  expressed ;  but,  there  being 
no  good  pleading  at  all  in  that  case,  they 
were  obliged  to  award  a  total  reversal. 

Upon  the  whole,  I  am  for  reversing  the 
jndgment,  and  entering  one  according  to 
the  principles  just  now  mentioned;  but, 
there  being  a  majority  of  the  Court  in 
favor  of  the  judgment,  it  must  be  affirmed. 

Judgment  affirmed. 


Hopkins  v.    Blane. 

[Saturday,  November  8d«  1796.] 

Prtoclpsl  and  Ascot— Scope  off  Autborlty.*— A  principal 

in  Eng-land,  appoints  an  atrent  in  Virginia  to  buy 

grain,  and  gives  him  power  to  draw  bills  on  the 

principal  for  payment.     The  agent  bnys  tobacco, 

♦Prlaclpal  and  Ageat— 5cope  of  Authority.— The  prin- 
cipal case  is  cited  in  Blane  v.  Proudflt,  3  Call  21& 

See  monographic  noU  on  "Agencies"  appended  to 
SUliman  v.  Frederlcksbarff.  etc.,  R.  R.  Ck).,  27  Qratt 
IIB. 


and  glv^es  bills  on  the  principal,    who  refuses 

payment     The    seller    of    the  tobacco   cannot 

recover  the  money  of  the  principal. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery.  The  bill  states, 
that  Blane,  a  merchant  of  L/ondon,  in  the 
year  1789,  empowered  William  Hunter,  of 
Alexandria,  in  Virginia,  to  transact  busi- 
ness for  him  in  the  mercantile  line ;  and 
especially,  by  his  letter  of  the  23d  of  No- 
vember, 1789,  he  gave  him  ample  power  to 
purchase  grain,  and  draw  on  the  said 
Blane,  at  the  discretion  of  Hunter.  That, 
on  the  credit  of  this  letter,  which  was 
shewn  to  the  plaintiff,  he,  on  the  22d  Feb- 
ruary, 1/90,  took   the  bills  of  Hunter 

362  *drawn  on  Blane,  fox   4001.    sterling, 
for  value   thereof  in   current  money 

here  advanced.  That  501.  of  those  bills 
were  paid,  and  the  residue  protested. 
That  Blane  was  liable  for  these  bills ;  and, 
therefore,  the  plaintiff  prayed  an  attach- 
ment against  his  effects  in  the  hands  of 
the  garnishees. 

The  answer  of  Blane  states,  that  the  de- 
fendant admits  he  empowered  Hunter  to 
transact  some  business  for  him,  as  by  the 
letter  of  the  23d  of  November,  1789,  and 
another  of  the  20th  of  the  same  month,  to 
which  that  of  the  23d  refers.  That  the 
defendant  does  not  know  whether  these  let- 
ters were  shewn  the  plaintiff,  but  if  he 
saw  that  of  the  23d,  he  ought  also  to  have 
demanded  a  sight  of  that  of  the  20th; 
whereby  he  would  have  discovered  that 
Hunter's  authority  was  limited  to  a  particu- 
lar conjuncture  of  commercial  inducements, 
not  expected  to  last  long.  That  the  de- 
fendant does  not  admit,  that  the  plaintiff 
paid  value  in  current  moiiey  for  the  bills; 
but  believes  he  received  them  in  payment 
for  tobacco  sold  by  the  plaintiff  to  Hunter 
on  the  22d  of  February,  1790,  because  the 
plaintiff's  account,  rendered  to  Hunter, 
shews  it  to  have  been  so.  The  answer  then 
refers  to  copies  of  two  letters  from  the 
plaintiff  to  Hunter,  and  states  that  the 
defendant  does  not  know  what  Hunter  did 
with  the  tobacco.  That  the  bill  for  501. 
was  paid ;  but  that  was  owing  to  the  de- 
fendant's having  accepted  it,  on  its  first 
presentation,  without  knowing  on  what 
account  it  was  drawn,  or  that  Hunter  had 
exceeded  his  authority. 

The  letter  of  the  20th  of  November  men- 
tions, that  a  great  scarcity  of  grain  pre- 
vailed in  France  as  well  as  Britain,  and 
other  parts  of  Europe,  and  that  supplies 
must  come  from  America.  In  consequence 
of  which,  Blane  had  chartered  several  small 
vessels  of  about  140  to  180  tons,  which 
would  be  dispatched,  early  in  the  next 
month,  to  the  address  of  Hunter,  M'Cauly, 
Patten  and  Dalrymple,  and  another  Mr. 
Hunter,  of  Alexandria,  who  were  to  act 
together,  and  adopt  such  measures  as  would 
procure  the  most  immediate  despatch. 

363  *The  first  object    being    to    despatch 
them  before  other  vessels  of  a   larger 

size,  so  as  to  get  sooner  to  market ;  and  the 
next,  to  make  two  trips  before  the  1st  of 
July,  that  being  the  expiration  of  the  time 
limited    for  the  bounty   to   continue.     And 
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that  he  wished  provision  to  be  made  for  the 
despatch  of  one  such  vessel  immediately, 
so  that  there  might  no  detention  arise. 

The  letter  of  the  23d  November,  refers  to 
that  of  the  20th,  and  adds  the  reasons  which 
induced  him  to  enter  into  the  business; 
which  were  as  follows:  1st.  His  confidence 
in  the  activity  of  his  correspondents,  and 
as  it  would  be  impossible  to  guard  against 
every  contingency  by  instructions,  he  gives 
them  full  latitude,  according  to  circum- 
stances, to  act  as  may  appear  most  condu- 
cive to  his  interest ;  having  always  in  view 
the  general  spirit  of  his  intentions.  2d. 
The  scarcity  of  grain  in  Europe,  and' con- 
sequently in  the  West  Indies,  with  the 
French  bounty;  supplies  for  all  which, 
could  only  come  from  America.  3d. 
Freight  would  be  high,  and  the  demand 
for  vessels  greater  than  could  be  supplied. 
4th.  The  markets  in  Europe  and  the  West 
Indies  would  be  so  high  as  to  justify  the 
giving  high  prices  by  his  correspondents 
in  America.  5th.  That,  if  prices  should 
be  higher  than  in  the  opinion  of  his  cor- 
respondents ought  to  be  given,  the  vessels 
might  then  be  let  to  freight.  6th.  That 
the  'scarcity  in  Europe  and  bounty  in 
France,  would  attract  American  vessels 
thither,  and  might  render  the  West  Indies 
a  greater  object.  And  if  so,  British  vessels 
would  be  the  safest  vessels  for  the  British 
West  India  Islands,  unless  those  ports 
should  be  opened.  Of  all  which  his  corre- 
spondents were  to  judge.  7th.  That  the 
vessels  chartered  suited  any  destination, 
and  despatch  was,  therefore,  of  unspeaka- 
ble importance;  for  which  reason,  he  would 
rather  give  the  full  extent  of  the  prices  here, 
than  that  any  detention  should  arise.  8th. 
That  the  giving  Blane  early  funds  was 
important,  and  would  have  considerable  in- 
fluence on  the  operations  of  his  corre- 
spondents: a  circumstance  which  favored 
the  Falmouth  destination.  For,  as 
364  soon  as  he  got  Hunter's  ^advice  of  a 
cargo,  and  bills  of  lading,  he  could 
raise  funds  on  them.  9th.  That  wheat  and 
flour  were  doubtless  the  best  articles  for 
European  markets,  but  when  the  difference 
between  them  and  Indian  corn  should  be 
great,  as  might  be  the  case  about  the 
spring,  it  would  probably  suit  to  purchase 
that.  10th.  That  in  regard  to  drawing 
bills,  Hunter  would,  of  course,  negotiate 
them  on  the  best  terms  that  circumstances 
would  admit  of,  and  that  it  might, 
perhaps,  facilitate  the  operations  of  Hun- 
ter, by  making  the  purchases  payable  in 
bills  on  certain  terms.  11th.  Gives  ad- 
dresses, as  to  certain  houses  in  the  West 
Indies,  (who  were  to  be  instructed  to  sell 
on  the  spot,  and  remit  to  Blane, )  and  urges 
the  importance  of  despatch.  12th.  Men- 
tions the  destruction  to  shipping  in  Britain 
from  a  storm  the  month  before,  which  had 
increased  the  demand  for  vessels  amongst 
the  colliers;  and,  although  there  might  be 
plenty  for  a  while,  it  could  not  last  long, 
on  account  of  the  great  freight  that  must 
arise  in  America  for  *^  wheat,  flour,  corn, 
lumber,  turpentine,  tobacco,  &c."  adding, 
*  'and  I  must  beg  that  it  may  never  be  for- 


got, that  in  whatever  way  a  vessel  can  be 
quickest  despatched  is  what  I  shall  always 
prefer;  as  no  consideration  can  possibly 
compensate  to  me  for  detention  and  want 
of  time. ' ' 

The  account  spoken  of  in  the  answer,  is 
an  account  current  between  Hopkins  and 
Hunter,  which  states  a  balance  of  accounts, 
settled  on  the  31st  December,  1789,  amount- 
ing to  471.  17s.  3d.  due  Hopkins.  Then,  a 
debit  of  4961.  15s.  9d.  for  50  hhds.  tobacco 
on  the  22d  of  February,  1790,  and  2101.  for 
two  bank  bills.  Then  follow  charges  for 
interest  and  protest.  This  account  is 
credited  by  some  small  articles  of  mer- 
chandize on  the  22d  February,  1790,  and 
bills  on  Blane  for  4901.  together  with  some 
lottery  tickets. 

The  letters  of  the  plaintiff  to  Hunter  arre 
dated  the  4th  and  24th  of  March,  1790:  That 
of  the  4th  states  the  rate  of  exchange,  and 
mentions  some  other  subjects  not  relevant 
to  the  present  suit.  That  of  the  24th, 
after      speaking      of      some      other 

365  ^matters,    not    connected    with    this 
business,  adds,  *'I  am  under  pressing 

calls  for  money,  and  request  you  to  forward 
me,  at  least,  the  money  for  the  bank  notes, 
and  for  the  former  balance  due  me.  The 
bills  on  L/ondon  I  do  not  like  to  part  with 
at  this  very  low  state  of  exchange,  say  16 
per  cent.  Such,  however,  are  my  necessi- 
ties, that  unless  you  supply  me,  and  that 
very  speedily,  I  must  be  obliged  to  make  a 
sacrifice  of  them." 

There  is  in  the  record,  another  letter 
from  Hopkins  to  Hunter,  of  the  30th  March, 
1790;  which  complains,  that  his  former  let- 
ters had  not  been  answered,  and  adds  ''I 
have  frequently  informed  you,  that  the 
bills  on  I^ndon,  which  I  received  of  you, 
have  not  yet  been  disposed  of,  owing  to 
the  great  fall  of  exchange;  and,  it  was 
never  my  wish  to  sacrifice  them,  without 
the  most  pressing  necessity.  With  this 
determination,  I  have  regularly  acquainted 
you;  to  which,  I  have  received  no  answer. 
I  now  send  the  bills  by  Mr.  Adams,  with  a 
request,  that  you  will  be  pleased  to  pay  him 
the  money  for  them ;  or,  return  them  to  me, 
limiting  the  price,  at  which,  I  may  dispose 
of  them.  It  is,  however,  proper  to  observe, 
that  exchange  is  now  down  to  16 ;  nor,  can 
I  say  with  confidence,  that  there  is  any 
prospect  of  its  immediate  rise.  I  have 
this  day  drawn  on  you,  in  his  favor,  for 
the  amount  of  the  bank  notes,  and  the  bal- 
ance of  my  former  account;  which  I  left 
with  you.'* 

There  is  also  in  the  record,  a  letter  from 
Hopkins  to  Hunter,  of  the  4th  of  May, 
1790,  which  is  as  follows:  '*Sir,  I  enclose 
you  a  statement  of  my  account;  by  which, 
you  will  perceive  a  very  conside^ble  bal- 
ance, in  my  favor,  for  money  lent  and 
tobacco  sold.  The  situation  to  which  I  am 
reduced,  from  my  funds  being  in  other 
hands,  is  truly  a  most  melancholy  one; 
and,  without  these  funds  can  be  drawn 
forth,  to  answer  my  own  engagements,  the 
consequences  must  and  will  be  ruinous  to 
me.     When   you   view  the  face  of  my 

366  account,  you  will  readily  *perceive  a 
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▼ery  considerable  aam  of  money,  from 
which  I  have  derived  no  advantage;  and, 
which  has  too  long  (and  much  longer  than 
I  expected  or  intended)  lain  in  jour  hands. 
It  is  not  only  unfriendly,  (and  I  considerdt 
so)  but  is  cruel  and  unjust  to  keep  it  longer. 
You  will,  therefore,  send  it  down  to  me 
without  delay.  It  is  I  conceive  needless  to 
say  I  want  it.  Kvery  man  wants  his  money ; 
and,  the  principle  of  detention,  cannot  be 
justified,  at  least,  in  the  present  instance. 
Tour  biUs  are  still  on  hand.  I  have  not, 
nor  can  I  sell  them,  unless  at  the  present 
low  exchange ;  respecting  which,  I  have  re- 
peatedly written  you;  but,  have  not  been 
favored  with  a  word  in  reply.  The  bank 
notes  lent,  ought  at  all  events  to  be  re- 
turned ;  and,  the  propriety  of  this  was  so 
clear,  that  I  sent  to  you  for  the  money,  by 
Mr.  Adams.  What  was  the  reply?  Ver- 
bally, sell  the  bills  and  be  damned.  I  have 
so  often  troubled  you  with  letters  since  I 
saw  you,  without  an  answer  to  any  one  of 
them,  that  I  can  hardly  expect  one  on  this 
occasion ;  but  once  more,  I  intreat  it.*' 

There  is  the  deposition  of  a  witness, 
which  proves  that  it  appears,  by  Hunter's 
books,  the  bills  were  drawn  for  the  payment 
of  the  tobacco  purchased  by  him,  of  Hop- 
kins; that  he  lived  with  Hunter  at  that 
time ;  recollects  the  disposal  of  the  tobacco, 
and  that  no  part  thereof  was  shipped  to 
Blane ;  but,  that  the  same  was  shipped  to 
Fanny  and  Forrest  of  Havre  de  Grace,  for 
an  advance  made  by  them  here,  to  Hunter : 
Which  was  applied  as  Hunter's  business 
required;  whether  for  the  purchase  of 
produce,  or  the  payment  of  his  debts.  That 
Hunter  shewed  Blane's  letter  in  some 
instances,  when  he  wanted  to  sell  bills  on 
Blane;  bnt,  does  not  know  whether  he 
shewed  it  to  the  plaintiff;  that  these  were 
the  first  bills,  drawn  by  Hunter  on  Blane, 
after  the  receipt  of  the  letter  of  the  23d  of 
November,  1789. 

Another  deposition  states,  that  the  wit- 
ness had,  in  the  beginning  of  the  year 
367  1790,  heard  Hunter  *say,  he  had  a 
right  to  draw  on  Blane;  and,  that 
he  afterwards  heard  the  plaintiff  say,  he 
had  bills  from  Hunter  on  Blane ;  and,  that 
Hunter  had  shewn  him  Blane's  letter. 

The  High  Court  of  Chancery  dismissed 
the  bill  with  costs.  And  Hopkins  appealed 
to  this  Court. 

Marshall,  for  the  appellant. 

That  Hopkins  made  advances  for  the 
bills,  and  that  he  took  the  bills  upon  the 
authority  of  Blane's  letter,  is  clearly  col- 
lectable from  the  circumstances  of  the  case. 
The  question,  therefore,  is,  whether  Blane, 
upon  that  authority,  is  bound  to  pay  the 
bills? 

The  mode  of  negotiating  the  bills,  was 
left  by  Blane  to  the  discretion  of  his 
agent;  and,  the  instructions  were,  to  ne- 
gotiate them  in  the  best  manner  in  his 
power.  Of  course,  the  agent  was  not  lim- 
ited by  his  instructions;  and,  therefore, 
whether  he  appropriated  them  rightly  or 
not,  the  bill-holder  could  not  be  affected 
by   it,  since  he  had  no  control  over  him ; 


and,  consequently,  was  not  responsible  for 
his  conduct. 

It  does  not  matter  whether  the  bills  were 
negotiated  for  tobacco  or  money,  t>ecause 
the  agent  might  as  well  have  misapplied 
money  as  tobacco ;  and,  yet  it  was  essential 
to  his  agency,  that  he  should  be  able  to 
change  them  into  one,  or  the  other.  I^or, 
it  might  not  suit  the  merchant  or  planter 
here,  to  take  bills  for  his  grain;  and, 
therefore,  the  agent  would  be  obliged  to 
give  them  something  which  they  would 
take ;  and  this,  he  had  no  other  means  of 
raising,  but  by  the  bills.  Either,  there- 
fore, he  must  have  sold  the  bills  for  money, 
or  if  that  could  not  be  done,  for  tobacco ; 
which  he  might  change  into  money,  in 
order  to  make  grain  purchases  with. 

The  principles  of  this  case,  have  been 
already  decided  by  this  Court  in  Hooe  v. 
Oxley,  1  Wash.  19.  But,  the  case  at  bar 
is  not  so  strong  as  that;  for,  upon  examin- 
ing the  record,  in  that  case,  it  will  be  found 
that  the  authority  of  Ponsonby,  was  much 
more  limited  there,  than  that  of  Hnn- 
368  ter  *was  here.  In  other  respects,  the 
cases  perfectly  resemble  each  other  in 
principle.  For,  the  bills  there,  were  drawn 
for  other  objects,  than  the  principals  in- 
tended, as  well  as  here. 

The  powers  given  in  the  letter  were  ample 
enough,  to  authorise  Hunter  to  purchase  to- 
bacco itself  and  ship  it  to  Blane.  For,  it 
enumerates  tobacco  amongst  the  articles  of 
commerce;  and  begs,  that  despatch  may  be 
used  at  all  events,  in  any  of  the  enumerated 
ways ;  as  nothing  could  compensate  the  in- 
jury of  delay.  By  which  it  may  be  fairly 
argued,  that  the  purchase  of  tobacco  was 
authorised. 

Wickham,  contra. 

It  is  clear,  that  Blane  never  has  received 
value  for  the  bills;  and,  that  he  did  not 
even  know  of  the  plaintiff's  contract  with 
Hunter.  It  is  also  clear,  that  the  bills  were 
not  drawn  upon  the  credit  of  Blane's  letter ; 
but,  that  the  plaintiff  trusted  Hunter  only. 
Their  letters  shew  an  explicit  reciprocal 
confidence  in  each  other.  Therefore,  the 
argument  that  the  plaintiff  proceeded  upon 
the  authority  of  Blane's  letter,  cannot  be 
maintained.  There  is  no  proof  that  he 
ever  saw  it;  and,  the  circumstances  repel 
such  an  inference.  It  was  wholly  unlikely, 
that  Hunter  would  have  shewn  it,  or  that 
he,  from  his  confidence  in  Hunter,  would 
have  required  a  sight  of  it. 

If  the  plaintiff  bought  the  bills  of  Hunter, 
they  must  have  been  paid  for,  either  in 
the  bank  notes  or  tobacco.  The  letters 
prove  it  was  not  the  first;  because,  they 
treat  the  bank  notes  as  a  loan. 

And,  as  to  the  tobacco ;  the  inference  is, 
that  it  was  tobacco  which  the  plaintiff 
lodged  with  Hunter,  to  sell  for  him ;  and, 
that  it  was  not  an  original  contract  of  sale 
for  tobacco,  to  be  paid  for  in  bills ;  but, 
that  the  bills  were  deposited  with  the 
plaintiff,  to  be  sold  for  Hunter:  Which  is 
manifested,  by  the  difference  of  exchange, 
at  which  they  were  to  be  settled.  The 
plaintiff,  therefore,  should  not  have 
sent     the     bills      to      I^ondon,     and     ^ 
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369  *them  protested ;  but,  should  have  re- 
turned them  to  Hunter. 

Perhaps  it  will  be  said,  that  he  took  them 
as  a  pledge;  but,  it  never  could  have  been 
intended,  that  such  a  power  should  have 
been  within  the  limits  of  Hunter's  agency. 
Such  a  construction  would  ruin  trade. 

Blane's  name  was  never  mentioned  in 
the  correspondence;  and,  therefore,  the 
presumption  is,  that  the  plaintiff  did  not 
rely  upon  him. 

The  agency  of  Hunter  was  limited  and 
confined  to  the  purchase  of  grain,  during  a 
scarcity  which  prevailed  abroad.  This  was 
the  primary  object;  despatch  was  subor- 
dinate to  it;  although,  that  was  important 
through  fear  that  the  market  might  be 
lost :  But,  freight  was  entirely  secondary ; 
and,  only  to  be  taken  in  case  the  other 
failed.  The  agent,  therefore,  had  no  au- 
thority to  meddle  with  any  thing  else, 
whilst  grain  could  be  got.  Blane  never 
contemplated  the  purchase  of  tobacco,  or 
any  other  article  but  grain :  he,  only  went 
on  the  idea,  that  people  would  put  them  on 
board,  on  freight.  For,  he  says  nothing  of 
the  places,  to  which  they  were  .  to  be  sent. 
Therefore,  Hunter  must  be  taken  to  have 
bought  the  tobacco  on  his  own  account ; 
and,  not  upon  that  of  Blane. 

Hooe  V.  Oxley,  1  Wash.  19,  differs  from 
this  case.  Ponsonby  there,  was  in  the 
character  of  an  agent  merely,  and  not  of 
merchant.  Of  course,  when  he  drew  a  bill, 
the  presumption  was,  that  he  drew  it  in 
his  authorised  character  of  agent;  but  here. 
Hunter  was  acknowledgedly  a  general  mer- 
chant ;  and,  therefore,  not  to  be  presumed  to 
have  acted  as  agent,  except  where  the  cir- 
cumstances evidently  shew  it. 

If  in  the  case  of  Hooe  v.  Oxley,  the  bills 
had  been  drawn  for  the  purchase  of  grain, 
the  principals  of  Ponsonby  would  not  have 
been  bound.  That  case  would  then  in  fact 
have  resembled  this;  but,  at  present  it 
does  not. 

370  *An  exception  is  made  in  that 
case,  which,  according  to  legal  in- 
ferences, will  apply  here.  It  is  there  said 
by  the  Court,  that  the  general  principles 
which  they  laid  down,  ^* excluded  the  idea 
of  collusion  between  the  bill-holder  and 
the  agent,  to  abuse  the  powers  confided 
by  the  principal.  Such  a  circumstance 
would  defeat  the  bill-holder,  in  his  attempt 
to  charge  the  principal."  If,  then,  the 
plaintiff  did  see  the  letter  of  Blane,  he  nec- 
essarily saw  that  his  powers  were  confined, 
and,  therefore,  having  entered  into  a  con- 
tract with  him,  out  of  the  limits  of  his  in- 
structions, the  law  will  interpret  it  a 
collusion ;  which  will  defeat  his  attempt  to 
charge  the  principal.  However,  I  do  not 
charge  the  plaintiff  with  any  actual  collu- 
sion ;  I  only  insist  upon  the  inference  which 
the  law  would  make,  had  he  actually  seen 
the  letter.  For,  as  Blane  evidently  never 
intended  his  bills  to  be  applied  to  the  pur- 
chase of  tobacco;  such  a  contract  founded 
on  a  view  of  the  letter,  would  fall  within 
the  exception  above-mentioned. 

Randolph,  on  the  same  side.  The  bills 
have  been  endorsed  over  by  Hopkins ;  and. 


he  does  not  shew  his  right  to  hold  them 
again :  which  we  might  fairly  insist,  he 
was  bound  to  do,  if  it  were  necessary  to 
support  our  cause. 

But,  Hunter  could  not  buy  tobacco  with 
the  bills ;  for,  he  was  expressly  limited  to 
the  purchase  of  grain.  The  enumeration 
of  commercial  articles,  did  not  authorise  the 
purchase  of  tobacco ;  for,  it  was  not  one  of 
them.  Grain  was  the  great  object;  and 
the  others  were  merely  secondary. 

Blither  the  plaintiff  saw  the  letter  of 
Blane,  or  he  did  not.  If  the  last,  then 
there  is  no  room  to  argue,  that  he  relied 
upon  the  credit  of  Blane.  But,  if  the 
former,  then,  he  falls  within  the  exception 
mentioned  in  Hooe  v.  Oxley. 

If  the  bills  were  merely  pawned  as  a   se- 
curity for  payment  for  the   tobacco,    then 
the  plaintiff's  claim  cannot  be  maintained; 
because,  a  factor  cannot  pledge   the  prop- 
erty   of  his   principal  as   a  security 

371  *for  his  own  debt.    Paterson  v.  Tash* 
2  Stra.  1178. 

The  plaintiff's  delay  in  calling  on  Blaue» 
shews  he  did  not  think  him  liable;  and, 
that  he  was  probably  endeavoring  to  get  it 
of  Hunter;  whose  credit  he  knew  was  de- 
clining. 

Upon  principle,  if  the  plaintiff  saw 
Blane's  letter,  he  took  the  bills  subject  to 
the  conditions  and  restrictions  which  it 
contained.  [Mason  v.  Hunt  et  al.]  I>ougl. 
297. 

Marshall,  in  reply. 

The  authority  of  Hooe  v.  Oxley,  as  ap- 
plied to  this  case,  remains  unimpeached. 
For,  although  Blane  did  not  receive  value 
for  his  bills  in  this  case,  no  more  did  Oxley 
&  Hancock  for  theirs,  in  that. 

Whether  the  principal  receives  value  or 
not  is  unimportant,  provided  the  agent  has 
power  to  draw.  The  plaintiff  clearly  took 
the  bills  on  the  credit  of  Blane.  It  is,  at 
first  sight,  presumable  that  the  payee  sees 
the  authority,  before  he  takes  the  bill ;  to 
omit  it  would  be  such  a  gross  act  of  indis- 
cretion, as  few  men  would  be  guilty  of. 
The  conclusion,  therefore,  is,  that  the 
plaintiff  saw  the  power,  and  having  seen 
it,  he  was  not  bound  to  enquire  further, 
whether  the  principal  actually  received 
value  for  the  bills  or  not? 

But,  whether  the  plaintiff  saw  the  power 
or  not,  he  was  bound  by  it;  because,  he 
ought  to  have  seen  it :  and  if  he  did  not, 
it  was  a  folly,  which   would  not  avail  him. 

For,  by  contracting  under  it,  he,  in  judg- 
ment of  law,  undertook  to  know  it,  and, 
therefore,  was  bound  by  its  contents.  But 
if  he  is  bound  by  it,  he  should,  on  the  other 
hand,  have  all  the  benefits  of  it. 

In  Hooe  v.  Oxley,  it  was  not  proved  that 
all  the  letters  were  shewn  to  the  sellers ; 
but  Ponsonby  held  them;  and,  therefore, 
it  was  decided  that  Hooe  &  Harrison  might 
avail  themselves  of  them,  because  they 
would  have  been  bound  by  them. 

The  intimacy  between    the  plaintiff  and 
Hunter,  forms  no  objection ;  it  would 

372  equally  have  held  in  *Hooe  v.  Oxley  : 
But  it  was  considered  as  unimportant. 

If  the  plaintiff  had  trusted  Hunter  only» 
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he  would  have  taken  his  note  or  bond ;  but 
omitting'  to  do  so,  he  must  be  held  to  have 
relied  on  Blane:  Who,  having*  trusted  an 
improper  man,  should  bear  the  loss  when 
the  trust  has  been  abused,  and  not  an  inno- 
cent man,  who,  through  him,  confided  in 
Blane. 

The  plaintiff's  letters  do  not  shew,  that 
the  bills  were  paid  for  iiy  tobacco,  more 
than  money.  For,  he  was  only  remon- 
strating with  Hunter,  whether  he  would 
suffer  the  bills  to  be  sacrificed :  But,  this 
did  not  destroy  Blane' s  obligation  to  pay 
the  bills,  which  were  properly  issued. 

The  bills  were  not  taken  as  a  pledge ;  for, 
the  plaintiff  took  them  as  a  payment,  and 
had  an  immediate  right  to  sell  them. 

The  argument,  that  Hunter  was  an  agent 
for  a  particular  purpose  only,  proves  noth- 
ing. For,  if  he  was  a  particular  agent,  it 
was  to  draw  bills  within  a  certain  limited 
time,  and  he  has  done  it,  within 
that  time.  He  was  not  circumscribed  by 
Blane,  as  to  the  mode  of  negotiating  the 
bills;  and,  therefore,  the  payee  was  not 
bound  to  make  enquiry  relative  thereto. 

As  to  the  argument,  founded  on  the  ex- 
ception to  the  general  principles  laid  down 
by  the  Court,  with  regard  to  agency  in 
Hooe  V.  Oxley ;  the  answer  is,  that  there 
is  nothing  to  bring  the  case  within  it. 
That  exception  means  a  fraudulent  combi- 
nation between  the  bill-holder  and  the 
agent,  to  defraud  the  principal ;  as,  for  in- 
stance, to  get  payment  of  an  old  debt,  or 
for  some  other  corrupt  purpose ;  but  it  was 
not  intended  to  apply  to  the  case  of  a  fair 
bargain,  for  an  article  as  current  as  money, 
and  capable  of  being  turned  into  it,  at  any 
moment.  Such  a  transaction,  instead  of 
being  collusive,  was  actually  putting  funds 
into  the  hands  of  the  agent,  to  enable  him 

to  exercise  his  functions. 
373  *But,  all  the    principles   contended 

for  on  the  other  side,  were  overruled 
in  the  case  of  Hooe  v.  Oxley;  which  is 
strong^er  than  this  for  another  reason,  be- 
side that,  which  I  mentioned  before; 
namely,  that  here  there  was  an  express 
authority  g'iven  the  agent,  which  the  Court 
thought  could  only  be  implied  there. 

In  that  case,  Ponsonby  had  no  right  to 
substitute  himself  for  the  planters;  yet, 
the  Court  held  the  principals  bound  by  the 
substitution. 

That  Hunter  was  a  merchant,  makes  no 
difference ;  or  if  any,  it  is  against  Blane. 
Because,  if  Ponsonby  was  not  a  general 
merchant,  it  was  more  manifest  that  he 
acted  as  agent:  and,  therefore,  the  bill- 
holder  was  the  more  bound  to  exact  a  stricter 
conformity  to  his  agency,  and  to  take  care 
that  he  did  not  exceed  his  powers  in  the 
transaction. 

The  plaintiff's  not  sending  the  bills  im- 
mediately, does  not  alter  the  case ;  because 
no  loss  is  proved  to  have  been  sustained 
in  consequence  of  it ;  and,  being  amongst 
the  first  that  were  drawn,  they  could  have 
created  neither  caution  nor  suspicion  in 
Blane :  who  would  have  concluded  that  they 
were  drawn  for  the  purposes  of  the  agency. 
Besides,  it  was  held  in  this   Court,    in   the 
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case  of  Stott  v.  Alexander,  l^Wash.  331, 
that  eighteen  months  was  a  reasonable  time 
for  negotiating  bills  of  exchange  drawn 
here. 

Both  agent  and  principal  were  liable,  if 
the  plaintiff  chose  to  consider  them  so;  and 
he  might  pursue  them  one  after  the  other, 
if  he  thought  proper. 

In  short,  upon  principle,  as  well  as  upon 
the  authority  of  Hooe  v.  Oxley,  (which,  in 
all  its  parts  comes  completely  up  to  the 
present  case, )  I  contend  that  the  decree  is 
erroneous,  and  ought  to  be  reversed. 

PENDI^ETON,  President.  On  this  oc- 
casion we  are  referred  to  the  case  of  Hooe 
Sl  Harrison  v.  Oxley  8l  Hancock,  1 
374  Wash.  19,  as  a  case  where  *the  prin- 
ciples are  established  which  direct 
the  present  decision.  We  have  revised 
that  case,  and  approve,  as  well  of  the 
general  principles  laid  down,  as  of  the  ap- 
plication of  them  to  that  case,  and  if  those 
principles  apply  equally  to  the  present 
case,  the  same  decree  will  be  made,  which 
makes  it  necessary  to  compare  the  circum- 
stances of  the  two  cases. 

Both  powers  are  of  the  second  class  men- 
tioned in  that  case ;  limited  as  to  the  ob- 
ject, or  the  business  to  be  done,  and  the 
agent  left  at  large  as  to  the  mode  of  trans- 
acting it.  In  that  case  the  business  of 
Ponsonby  was  to  procure  consignments  of 
tobacco  to  Oxley  &  Co.  shipped  on  board 
their  vessels;  to  facilitate  which,  he  was 
empowered  to  make  advances  to  the  ship- 
pers, and  for  that  purpose,  to  draw  bills  of 
exchange  on  Oxley  A.  Co.  which  they 
promised  should  be  duly  honored.  In  this 
respect,  that  case  is  misstated  in  the  out- 
set, that  he  was  authorised  to  purchase  to- 
bacco; but,  the  mistake  is  corrected  in 
the  opinion  of  the  Court.  The  bills  in  that 
case,  were  drawn  for  the  tobacco  purchased 
to  load  the  Lady  Johnson,  and  shipped  on 
board  her  by  Ponsonby  himself,  consigned 
to  Oxley  8l  Co.  when  other  consignments 
were  not  to  be  procured  for  her  loading;  so 
that  the  principal  purposes  were  answered; 
namely,  that  of  loading  their  vessel,  and 
entitling  them  to  commissions  for  the  sale 
of  the  tobacco.  The  only  difference  was, 
that  in  case  the  tobacco  did  not  produce  the 
amount  of  the  advance,  he  would  become 
their  debtor  for  the  difference,  instead  of 
many  correspondents;  and  they  left  the 
opportunity  of  engaging  such  correspond- 
ents in  future:  Which  being  of  an  inferior 
nature  to  the  other,  it  was  doubted  whether 
Ponsonby  was  not  within  the  strict  limits  of 
his  agency,  so  as  to  entitle  him  to  his  dam- 
ages against  Oxley,  for  having  protested 
his  bills,  if  the  case  had  come  on  as  be- 
tween them ;  especially,  as  by  their  letter 
of  November  the  30th,  1784,  with  full  in- 
formation before  them  of  what  he  had  done, 
they   seemed  to    confirm    it,  but    forbid  its 

being  repeated. 
375  *In  this  case,  if  the  cause  had  come 

on  between  Hunter  and  Blane,  it 
would  not  admit  of  a  moment's  doubt. 
The  bills  were  drawn  for  the  purchase  of 
tobacco,  not  authorised  by  the  power,  nor 
applied  to  the  use  of  Blane,  either  as  a  re- 
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mittance,  or  for  the  despatch  of  his  vessels : 
it  is  consigned  to  merchants  at  Havre  de 
Grace,  not  named  in  the  power,  and  the 
proceeds  advanced  to  Mr.  Hunter  here,  and 
applied  in  the  purchase  of  produce  and  pay- 
ment of  his  debts.  The  produce  not  stated, 
to  be  that  of  grain  sent  to  Mr.  Blane,  was 
to  bring  it,  by  a  circuitous  operation  within 
the  power. 

We  then  compare  the  case  of  the  bill- 
holders.  Ponsonby  had  been  from  May, 
1783,  in  the  exercise  of  his  power  of  load- 
ing Ozley's  vessels  and  in  the  habit  of 
drawing  bills  for  advances  to  the  shippers, 
and  his  power  communicated  in  a  circular 
letter,  written  to  engage  correspondents. 
However,  in  the  infancy,  his  power  to 
draw  was  not  so  notorious ;  and  an  endorser 
was  in  some  instances  required.  Mr. 
Smith  endorsed  one  of  his  bills ;  of  which 
Mr.  Smith  informs  Oxley  by  letter  in  Sep- 
tember, 1783,  taking  notice,  that  Ponsonby 
had  applied  to  him  to  endorse  his  bills  on 
them,  to  get  money  to  advance  to  the  ship- 
pers; and  that  he  had  endorsed  one.  In 
answer  to  this  letter,  they  thank  Smith  for 
his  assistance  to  Ponsonby,  whose  bills  on 
them  they  say  will  meet  due  honor :  A  gen- 
eral expression,  not  confined  to  that  partic- 
ular bill,  but  to  Ponsonby's  bills  generally, 
which  continued  to  be  frequently  drawn, 
and  as  constantly  paid ;  until  those  in  dis- 
pute were  drawn,  circumstanced  as  before 
stated,  in  fall  1784,  and  were  protested. 

In  the  present  case,  the  bills  were  drawn 
in  the  commencement  of  the  agency ;  when 
the  agent's  power  to  draw  had  gained  no 
accession  from  his  habit  of  drawing,  and 
Blane's  of  paying;  and,  therefore,  must 
depend  on  the  power  itself,  and  the  circum- 
stances under  which  Mr.  Hopkins  received 
the  bills;  that  is  to  say,  whether  he  took 
them  upon  the  credit  of  Hunter  him- 
376  self,  or  was  induced  to  take  *them  on 
the  credit  of  Blane,  from  a  well 
founded  opinion  that  he  was  bound  to  pay 
them?  It  was  laid  down  by  the  appellant's 
counsel,  that  bills  of  exchange  are  pur- 
chased upon  the  credit  of  the  person  on 
whom  they  are  drawn ;  but  this  as  a  general 
position  is  not  correct:  they  are  generally 
taken  on  credit  of  the  drawer,  which,  if 
doubted,  is  fortified  by  an  endorser,  the 
drawee  not  being  bound  until  his  accept- 
ance ;  and  then  the  drawer  is  not  discharged 
till  actual  payment,  unless  by  delay  the 
holder  gives  credit  to  the  accepter,  and  so 
loses  the  other  resort. 

We  suppose  the  counsel  only  meant  the 
case  of  a  bill  drawn  by  an  agent  on  his 
principal,  pursuant  to  his  power  given  to 
draw,  and  to  such  bills  the  observation  ap- 
plies. That  these  bills  were  not  within  the 
letter  or  spirit  of  the  power,  has  been 
stated;  and  whether  Mr.  Hopkins  was  in- 
duced to  take  them,  on  a  supposition  that 
they  were  drawn  to  procure  money  to  fulfill 
the  purpose  of  the  agency,  by  circuitous 
operation,  depends  upon  the  circumstances 
attending  the  negotiation. 

That  Hunter  shewed  these  letters  to  some 
persons  to  whom  he  wished  to  sell  bills,  as 
H    proof  of  his   power  to  draw,  is  proved. 


but  this  would  seem  to  be  after  these  bills 
were  drawn ;  which  Scott  proves  to  have 
been  the  first  drawn  by  Hunter,  after  the 
receipt  of  the  letters.  That  they  were 
shewn  to  Mr.  Hopkins  at  the  time,  is  not 
otherwise  proved  than  by  his  own  declara- 
tion to  Watson ;  when  made,  does  not  ap- 
pear, nor  is  it  material,  since,  whatever 
credit  may  be  privately  due  to  the  assertions 
of  that  gentleman,  they  are  not  here  to  be 
taken  for  proof.  It  might  be,  that  Hnnter 
found  it  unnecessary  to  shew  those  letters ; 
since  his  bills  might  pass  to  Mr.  Hopkins 
upon  his  own  credit  as  a  merchant,  with 
whom  Mr.  Hopkins  had  had  former  deal- 
ings, and  been  in  intimacy.  The  accounts 
between  them,  with  Mr.  Hopkins's  subse- 
quent letters,  make  a  strong  impression 
that  this  was  really  the  case,  and  the  bills, 
taken     upon     Hunter's    credit;     the 

377  powers,  from  Blane,  being  *only  now 
resorted  to,  when  Hunter's  insolvency 

would   otherwise    occasion    a    loss   of    the 
money. 

Whether  the  bills  were  at  first  taken  ab- 
solutely, or  on  trust,  to  be  sold  for  Hunter, 
and  whether  the  exchange  was  fixed  or  left 
to  depend  upon  ^vhat  they  would  sell  for, 
seems  quite  immaterial  to  Blane,  and, 
therefore,  need  not  be  considered.  One  cir- 
cumstance drawn  from  the  correspondence 
though,  seems  of  weight.  If  Mr.  Hopkins 
took  these  bills  upon  the  credit  of  Blane,  it 
was  certainly  his  duty,  upon  the  general 
principle  of  negotiation,  to  have  presented 
them  to  Blane,  or  given  him  early  notice 
of  them,  to  enable  him  to  regulate  his  con- 
duct as  to  the  agency  of  Hunter ;  for  want  of 
which,  he  might  have  paid  other  bills  which 
he  would  have  refused,  if  he  had  known 
himself  bound  to  pay  these  bills:  or  finding 
his  agent  abusing  his  confidence,  he  might 
have  put  an  end  to  his  powers  at  an  earlier 
period.  But  these  bills  received  the  22d 
of  February,  remained  in  Mr.  Hopkins's 
hands,  for  reasons  disclosed  in  the  corre- 
spondence with  Hunter,  at  least  till  May 
the  4th,  the  date  of  Mr.  Hopkins's  last  let- 
ter, and  probably  longer,  since  by  the  note 
at  the  foot  of  the  bill,  they  do  not  appear 
to  be  presented  till  the  31st  of  August ;  and 
that  is  the  first  notice  which  Blane  had,  of 
their  being  drawn.  There  seems  to  be  the 
same  reason  for  diligence  in  the  application 
to  Mr.  Blane,  if  he  was  chargeable  in  this 
case,  as  there  is  for  the  like  diligence  to 
charge  the  drawer,  when  he  is  to  be  made 
liable  for  want  of  acceptance  and  payment. 
The  form  of  the  bill  too,  directs  the  money 
to  be  charged  to  the  account  of  Hunter,  in- 
stead of  directing  it  to  be  placed  to  account 
of  grain  purchased  for  your  use  by  me  as 
your  agent ;  a  circumstance,  which  ought 
in  these  cases  to  be  observed;  in  order  to 
show,  on  whose  credit  the  bills  were  drawn, 
and  to  avoid  disputes  of  the  present  nature. 
But,  as  this  is  not  always  attended  to,  and 
was  not  observed  in  Oxley's  Case,  it  would 
not  alone  have  weight;  yet,  it  has  some, 
when    added    to     the    other    circum- 

378  stances.     The  accounts  shew  that  *the 
plaintiff  and  Hunter  had  dealings  to- 
gether as  ordinary   merchants;  an  account 
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of  which  was  settled  in  December,  1789. 
The  balance  begins  the  account,  in  which 
are  added  sundry  articles  of  debit  and  credit, 
undoubtedly  of  a  private  nature;  and  with 
these  are  intermixed  a  debit  for  the  tobacco 
and  the  credit  for  the  bills,  differing-  in 
amount;  and,  although  that  difference  is 
only  61.  15s.  9d. ,  it  is  yet  a  circumstance 
to  shew  that  those  articles  were  not  a  sep- 
arate independent  dealing. 

The  correspondence  confirms  the  idea  of 
the  bills  haying  been  taken  from  Hunter  in 
bis  private  capacity,  and  not  in  his 
agency;  since  not  a  word  or  hint  is  given 
of  Blane's  having  any  concern  in  them,  in 
any  of  the  letters. 

When  we  return  to  the  accounts,  there 
are  two  which  agree ;  the  1st  annexed  to 
Blane's  answer,  the  other  I  suppose  intro- 
duced by  Mr.  Hopkins,  making  a  balance 
of  2481.  4s.  9d.  due  to  him.  There  is  a  third 
account  with  the  same  articles  and  making 
the  same  balance;  which  being  made  an 
article  of  debit,  this  article  is  added,  *'to 
bills  of  exchange  on  Thomas  Blane,  re- 
turned protested  with  costs  5601.  6s.  9d. 
making  8081.  lis.  6d:"  and  this  account, 
so  far,  has  the  name  of  Mr.  Hopkins,  Oc- 
tober 9,  1790,  the  same  date  of  the  other 
two.  Then  follow  several  credits,  amount- 
ing to  3751.  lis.  7d.  which  would  leave  a 
balance  of  4321.  19s.  10)(d.  only  due  from 
Hunter,  shewing  1271.  6s.  103^d.  to  have  been 
paid  him  in  part  of  the  bills;  and  this 
would  evince  further,  that  Mr.  Hopkins, 
after  the  protest,  considered  Hunter  as  his 
debtor.  But  at  the  foot  is  a  certificate  of 
Mr.  Scott's,  that  *'the  above  is  a  true  state- 
ment of  John  Hopkins's  account  as  it  stands 
on  the  t>ooks  of  the  late  William  Hunter;" 
which  creates  a  doubt,  whether  the  debit  of 
the  protested  bills  as  well  as  the  latter  cred- 
its were  not  taken  from  Hunter's  books  so  as 
to  do  away  the  influence  of  Mr.  Hopkins's 
having  made  it  a  debit  in  his  accounts;  and 

that  circumstance  is  disregarded. 
^9         *But,     another     circumstance    has 

considerable  weight ;  namely,  that  al- 
though these  bills  were  protested  on  the  2d 
of  November,  1790,  Mr.  Hopkins  does  not 
appear  to  have  made  any  application  to 
Mr.  Blane  nntil  May,  1793;  when  he  com- 
menced this  suit:  Which  evinces,  that  dur- 
ing that  time  he  relied  on  Mr.  Hunter;  thus 
depriving  Mr.  Blane  of  an  opportunity  of 
pursuing  a  remedy  against  Hunter,  as  he 
might  have  done,  if  a  demand  had  been 
ma^e  at  an  earlier  period,  by  Mr.  Hopkins. 
Upon  the  whole  circumstances  then,  we  are 
of  opinion,  that  Mr.  Hopkins  took  these 
bills  upon  the  credit  of  Mr.  Hunter,  (un- 
connected with  his  agency  for  Blane;)  and 
uot  upon  the  credit  of  Blane  in  consequence 
of  that  agency.  Therefore,  upon  general 
principles,  as  well  as  in  conformity  to  the 
decision  in  Ox  ley's  Case,  we  are  unani- 
mously, for  affirming  the  Chancellor's  de- 
cree, dismissing  the  bill. 


Mitchell  V.  Kelly. 
[Tuesday,  October  80.  1798.] 
Awards— Orders  of  Reference— Constmctlon  of  Stst- 


ute.*— Does  the  act  of  Assembly,  relating  to 
awards  apply  to  orders  of  reference  made  In 
causes  durinflr  the  progress  of  suits? 
Seme-Bntry  of  Judgvent-^Not  necessary  that  the 
award  shonld  lie  in  Court  two  terms  before  jadr- 
ment«  if  the  party  offers  exceptions:  for,  that  is  a 
waiver. 

Kelly  brought  indebitatus  assumpsit 
against  Mitchell  in  the  District  Court  of 
Northumberland;  plea,  non  assumpsit,  and 
issue.  Afterwards  on  the  6th  day  of  April, 
1795,  the  parties  by  rule  of  Court,  referred 
the  cause  to  the  determination  of  Bellfield 
and  Brewer,  or  their  umpire,  and  agreed 
that  the  award  shall  be  made  the  judgment 
of  the  Court.  The  order  was,  that  the  ref- 
erees might  proceed  ez  parte,  if  either  side 
failed  to  attend  after  notice.  In  April,  1796 ; 
the  arbitrators  returned  their  award,  bear- 
ing date  the  25th  day  of  March,  1796; 
wherein,  after  stating  that  due  notice  had 
been  given,  and  that  they  had  had  the  par- 
ties before  them,  and  considered  the  ex- 
hibits and  evidences  produced,  they 
380  awarded  a  balance  due  *to  Kelly, 
from  Mitchell,  of  2031.  7s.  7d.  agree- 
ably to  an  account  thereto  annexed.  Which 
award  was  made  the  judgment  of  the  Court 
on  the  4th  day  of  April,  1796.  From  this 
judgment,  Mitchell  appealed   to  this  Court. 

The  defendants  filed  a  bill  of  exceptions 
to  the  Court's  opinion,  stating,  that  he  had 
moved  to  reject  the  award,  for  reasons  stated 
in  his  affidavit,  (which  is  annexed  to  the 
accounts  furnished  the  defendant  by  the 
said  Brewer,  one  of  the  arbitrators;)  but, 
that  the  Court  over-ruled  the  motion. 

The  affidavit  referred  to,  states  that  the 
defendant  had  received  no  notice  from  the 
plaintiff,  to  attend  the  arbitrators  since 
the  first  of  September,  then  last  part;  and, 
that  the  account  thereto  annexed,  in  the 
hand  writing  of  the  said  Brewer  was,  by 
him,  delivered  to  the  defendant,  some  time 
in  the  said  month  of  September. 

This  affidavit  bears  date  the  2d  day  of 
April,  1796. 

Wickham,  for  the  appellant. 

The  award  must  lie  a  term  for  the  party 
to  except;  for,  otherwise,  he  would  have 
no  effectual  opportunity  of  shewing  cause 
against  it;  because,  the  judgment  would 
be  final,  and  an  execution  might  issue  on  it 
before  the  time,  for  making  his  exception, 
had  expired.  But,  this  would  be  plainly 
contrary  to  the  act  of  Assembly.  R.  C.  54, 
[c.  114,  {  2,  p.  454,  ed.  1819;  c.  46,  13  Stat. 
Larg.  63].  The  appellant  offered  a  good 
exception  to  the  award,  and  whether  true 
or  false,  was  not  important,  for  he  ought  to 
have  been  allowed  time  to  support  it.  An- 
other notice  should  have  bee^n  given  to  the 
appellant,    after  the   copy   of   the  account 

*  Awards— Orders  of  Reference— Construction  of  Stat- 

Mte.— If  there  be  an  order  of  reference  made  dur- 
inflr the  pendency  of  a  salt,  the  award.  In  pursu- 
ance thereof,  need  not  lie  in  court  two  terms,  as 
it  is  not  within  the  act  of  Assembly,  upon  awards. 
Holcomb  v.  Floumoy,  2  Call  438,  4S7.  citing,  with  ap- 
proval, the  principal  case.  See  monographic  noUon 
''Arbitration  and  Award**  appended  to  Bassett 
v.  Cunniuflrham,  9  Gratt.  684. 
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was  furnished  him.  Therefore,  although, 
there  wa3  no  corruption  in  the  arbitrators, 
jet  the  word  misbehaviour  will  embrace  it. 
Because,  not  having  given  further  time, 
when  thej  were  bound  to  do  so,  thej  did 
misbehave. 

Warden,  for  the  appellee. 

The  act  of  Assembly  does   not  apply  to 

the  case ;  for,  that  was  only   intended  for 

references  before  the  commencement  of   a 

suit,    and  not   for  those  which  were 

381  made    in  *the    progress   of   a    cause,- 
without   the    forms   and   solemnities 

mentioned  in  the  act.  But,  if  it  did,  still 
there  is  no  ground  to  impeach  the  judgment. 
For,  the  account  was  delivered  to  Mitchell 
by  one  of  the  arbitrators,  in  order  that  he 
might  state  his  objections ;  which,  he  never 
did:  and,  therefore,  the  inference  is,  that 
he  had  none.  The  exception,  made  in  Court, 
was  not  sustained  by  any  evidence ;  and, 
if  it  had,  the  matter  of  it  was  not  sufficient 
to  delay  the  judgment :  Especially,  as  no 
specific  exception  to  the  account  was  made 
either  to  the  referees  or  the  Court. 

PENDLrETON,  President.  Delivered  the 
resolution  of  the  Court  as  follows : 

This  is  an  appeal  from  a  judgment  of  the 
District  Court,  entered  upon  an  award 
made  pursuant  to  a  submission  by  order  of 
Court,  in  a  suit  depending;  and  at  issue. 
The  judgment  was  moved  for  at  the  term  the 
award  was  returned;  and,  opposed  by 
the  defendant,  for  want  of  due  notice; 
which  being  over-rul^,  he  filed  his  excep- 
tion. 

The  counsel  here,  has  added  another  ob- 
jection, that  the  judgment  was  entered  too 
soon,  in  the  term  when  the  award  was  re- 
turned ;  since  the  act  of  Assembly  of  1789, 
[c.  46,  13  Stat.  I^arg.  63,]  relating  to 
awards,  allows  the  parties  till  the  end  of 
the  next  term,  to  make  their  objections. 

Without  deciding,  whether  the  act  ex- 
tends to  the  present  case  of  a  submission 
made  in  a  suit  depending?  We  are  of  opin- 
ion, that  admitting  it  does,  the  privilege  of 
time  might  and  was  waived  by  the  defend- 
ant, in  this  case ;  he  having  brought  for- 
ward his  objections  at  an  earlier  period. 

As  to  the  notice,  the  affidavit  is  equivo- 
cal: he  says,  that  Kelly  gave  him  no  notice 
after  the  first  of  September;  thereby  im- 
plying, that  he  had  given  him  notice  before, 
and  admitting  that  he  might  afterwards 
have  had  notice  from  the  arbitrators. 
Which  is  the  rather  presumable,  since  he 
admits,  that  he  received  in  that  month 

382  Kelly's  account  *from    one   of  them; 
no  doubt  for  some  purpose;  probably, 

for  an  opportunity  to  make  objections  to  it; 
and,  these  the  arbitrators  waited  for,  until 
the  month  of  March  following.  In  which 
time,  he  may  have  made  them;  and,  they 
may  have  been  considered  by  the  arbitra- 
tors: Who  report,  that  upon  due  notice,  they 
had  heard  the  parties ;  had  considered  their 
exhibits  and  evidence;  and,  had  made  the 
award  between  them.  He  does  not  say,  that 
he  has  any  objection  to  the  account  or  to 
the  justice  of  the  award ;  but,  is  quibbling 
in  terms  about  the  notice. 
Judgment  affirmed* 


Pry  or  v.  Adams. 

[Thursday.  October  25, 1798.] 
(1  Am.  Dec.  588.) 

Equity  JurUdlctlon— Discovery.*-  Tlie  Court  of  Chan- 
cery has  Jurisdiction  in  all  cases  where  a  discovery 
is  wautinir. 

Same-Colorable  Sugirestlon— Practice.— Mode  of  pro- 
ceediniron  the  i>arc  of  the  defendant,  where  a 
merely  colorable  saipflrestlon  is  made,  in  order  to 
give  the  Court  of  Chancery  jurisdiction. 

Bqulty  Practlce—Dlrectloo  of  Usae.t— The  Court  of 
Chancery  should  judge  on  the  proofs  before  it. 
and  in  a  clear  case,  decree  thereon,  without  direct- 
ing* an  issue. 

Paper  Money.— Payments  in  paper  for  debts  due 
before  1771,  irood. 

Chancery  Court- Plea  to  Jurisdiction.— Plea  to  the 
Jurisdiction  of  the  Court  of  Chancery,  how  tried. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery.  The  bill  states, 
that  the  defendant  was  indebted  to  the 
plaintiff  as  surviving  partner  of  Adams  Sc 
Parke,  in  661.  7s.  lOd.  specie,  with  interest 
from  the  year  1774,  when  the  bond  was 
given,  amounting  to  161.  14s.  That  in  the 
year  1780,  the  defendant  insisted  to  dis- 
charge the  said  bond,  and  applied  to  Street, 
the  plaintiff's  agent,  to  receive  payment 
thereof  in  paper  money :  who  refused,  un- 
less the  defendant  would  agree  to  pay  the 
depreciation.  That  the  defendant  under- 
took to  do  so,  and  in  February,  1780,  paid 
through  the  hands  of  Brand,  831.  Is.  in 
paper  money,  worth  only  when  reduced  by 
the  scale,  11.  178.  specie.     That  neither  the 

*Bqulty  Jurisdiction— Discovery. —The  principal 
case  is  cited  with  approval  in  Chichester  v.  Va.ss.  1 
Munf.  116:  Mason  v.  Peter,  1  Munf.  445:  Pollard  v. 
Patterson,  8  Hen.  &  M.  79.  See  monofirraphlc  note  on 
"Bills  of  Discovery"  appended  to  Lyons  v.  Miller,  6 
Gratt.  427. 

Same- Oeneral  Demurrer— Dismissal  of  BUI. —  The 
principal  case  Is  cited  In  Meade  v.  Grlgsby.  86  Gratt. 
615.  for  the  proposition  that,  ordinarily,  it  is  consid- 
ered premature  upon  a  general  demurrer  wholly  to 
dismiss  the  bill,'  unless  the  complainant's  case  is 
from  his  own  showlnir  radically  such,  that  no  dis- 
covery or  proof  properly  called  for  by.  or  founded 
upon  the  allefirations  in  the  bill,  can  possibly  make 
it  a  proper  subject  of  equitable  jurisdiction.  The 
principal  case  is  further  cited  in  this  connection  in 
Bullock  V.  Goodall,  3  Call  50:  Lockhead  v.  Berkeley 
Sprlngrs,  etc.,  Co.,  40  W.  Va.  559,  21  S.  E.  Rep.  1033. 
See  Goodall  v.  Bullock,  Wythe  828. 

tissue  Out  of  Chancery— When  Denied— Oeneral  Rules. 
—It  seems  to  be  well  settled  that  in  no  case  oucrht 
an  issue  to  be  ordered  to  enable  a  party  to  obtain 
evidence  to  make  out  his  case:  that,  when  the  alie- 
g^atlons  of  the  bill  are  positively  denied  by  the 
answer,  and  the  plaintiff  has  failed  to  furnish  two 
witnesses,  or  one  witness  and  stronar  corroboraiinfir 
circumstances,  in  support  of  the  bill,  it  is  error  in 
the  chancellor  to  order  an  issue:  that  no  issue 
should  be  ordered  until  the  plaintifiFhas  thrown  the 
burden  of  theproof  on  the  defendant:  that,  until  the 
onus  is  shifted,  and  the  case  rendered  doubtful,  by 
the  confilctinff  evidence  of  the  opposing  parties,  the 
defendant  cannot  be  deprived  by  an  order  for  an 
issue,  of  his  rlg^ht  to  a  decision  by  the  court  on  the 
case  as  made  by  the  pleadings  and  proofs.  Bever- 
ley V.  Walden,  20  Gratt.  IM,  citing^  the  principal 
case;  Smith  v.  Betty,  11  Gratt.  752;  Wise  v.  Lamb,  9 
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plaintiff  or  his  agent  would  have  received 
the  same,  if  the  defendant  had  not  promised 
to  make  good  the  depreciation,  whenever  a 
general  scale  should  thereafter  fix  the  same. 
That  the  defendant  now  refuses  to  pay, 
''pretending,  that  as   the    plaintiff   was  so 

credulous  to  give  up  the  bond  on  his 
383     promise  to  pay  the  depreciation,  *that 

he  could  not  compel  him  to  fulfil  his 
said  engagement,  or  prove  the  same  but  by 
the  oath  of  the  defendant."  The  bill, 
therefore,  in  the  usual  form,  prays  that 
the  defendant  may  answer  the  premises : 
Interrogates  him  relative  to  the  facts:  Asks 
a  decree  for  the  balance  of  the  money,  after 
deducting  the  payment  aforesaid,  reduced 
by  the  scale :  And  concludes  with  a  prayer 
for  general  relief. 

The  defendant  demurred  to  the  jurisdic- 
tion of  the  Court,  because  the  plaintiff's 
suit  was  brought  upon  an  assumpsit,  which, 
if  made,  was  cognizable  at  common  law ; 
and,  by  way  of  answer,  he  refers  to  Street's 
certificate,  to  shew  the  payment  of  the 
money;  denies  the  promise  to  make  up  the 
depreciation,  or  that  he  made  any  other 
promise  than  the  following:  **That  if  the 
depreciation  was  generally  made  up,  so  that 
the  defendant  could  recover  it  from  his 
debtors,  he  would  make  it  up  to  the  said 
Street. ' ' 

The  deposition  of  Hopkins  states,  that  he 
was  called  on  in  February,  1780,  by  Street, 
to  take  notice,  that  if  the  said  John  Street 
would  receive  a  sum  of  money,  due  on 
bond  to  Adams  A  Parke  from  Pryor;  that 
he,  Pryor,  agreed  to  make  good  the  depreci- 
ation, if  any  depreciation  should  ever  be 
demanded ;  and  that  Pryor  agreed  thereto 
in  the  presence  of  the  deponent. 

Brand  says,  that  he   paid  off  and  took  up 

Gratt.  2M ;  Qriffsby  t.  Weaver,  5  Leigh  197.  The  prln- 
cli»al  case  is  cited  for  these  propositions  la  Smith  v. 
Beity.  11  Oratt  780, 761.  See  Vanffilder  v.  Hoffman, 
a  W.  Va.  1. 

Soae— SttOM— PsUure  of  Pro©!— If  there  be  no  con- 
flict between  the  different  portions  of  the  evidence, 
no  amblgrnity  or  oncertainty  in  it,  but  a  simple 
failnre  to  prove  material  facts,  it  is  improper  to 
direct  an  issue.  For  this  proposition,  the  principal 
case  is  cited  wltli  approval  in  Reed  v.  Cline.  9  Qratt. 
U7:  Bohrer  v.  Travers,  11  W.  Va.  154.  See  Beverly 
T.  Rhodes,  86  Va.  419, 10  S.  E.  Rep.  673.  See  foot-noU 
to  Reed  V.  Cline.  9  Gratt  136. 

Bnt  if  the  proofs  leave  the  point  doubtful,  it  is  the 
duty  of  the  chancellor  to  diriect  an  issue.  Marshall 
T.  Thompson,  %-  Manf.  412;  Bullock  v.  Gordon,  4 
Mimf.450:  Johnson  V.  Hendley,  5  Munf.  219;  Gait  v. 
Carter,  6  Monf.  245;  Banks  v.  Booth,  6  Manf.  886; 
Knibb  V.  Dixon,  1  Rand.  249;  Doufflass  v.  McChesney, 
3  Rand.  109;  Savatre  v.  Carroll,  1  Ball  6l  Beatty  288. 

*isii  ^MHM  mil  Unsupported  by  Evidence.— The 
principal  case  is  cited  in  Wise  v.  Lamb,  9  Gratt  805, 
for  the  proposition  that  where  the  alleiratiops  of 
tbeblU  are  expressly  and  directly  denied  in  the 
answer,  and  are  wholly  unsupported  by  proof,  or 
cQpported  by  the  evidence  of  one  witness  only,  the 
court  should  not  direct  an  issue,  bnt  should  dismiss 
Hie  bllL  See  Paynes  v.  Coles.  1  Manf.  878,  896 :  Bul- 
lock T.  Gordon,  4  Munf.  450  :  Gait  v.  Carter.  6  Manf. 
546. 

Ryvlsw  -liproper  Directkwi  of  Is- 


the  bond,  which  he  can't  find;  and  that 
Street  told  him,  Pry  or  was  to  pay  the  depre- 
ciation, if  customary. 

Street,  (whose  deposition  was  rejected  in 
the  High  Court  of  Chancery  because  he 
was  interested),  says,  that  the  defendant 
told  him,  if  he  would  receive  the  money  of 
Brand,  and  any  depreciation  was  paid  by 
any  one,  that  he,  the  defendant,  would  pay 
it  likewise.  That  he  received  it  upon  those 
terms  and  no  other.  That  Hopkins  was 
called  on  as  a  witness  to  the  agreement. 
That,  as  well  as  he  remembers,  upon  a 
conversation  betwixt  him  and  the  defend- 
ant, some  time  afterwards,  relative  to  an 
enquiry  made  by  the  defendant  of 
384  him,  the  ^deponent,  in  whose  hands 
the  bond  was?  and  on  being  told  that 
it  had  been  given  up  to  Brand,  (with  whom 
the  defendant  seemed  displeased,)  under 
the  agreement  aforesaid,  the  defendant  afi- 
swered,  whoever  had  the  bond  had  a  right 
to  the  depreciation,  and  that  he  would 
rather  the  deponent  should  have  it  than 
Brand,  who  had  denied  his  having  the 
bond.  That  the  deponent  asked  the  defend- 
ant, if  Brand  did  not  claim  the  depreciation, 
if  he  would  pay  it?  and  that  he  answered, 
he  had  rather  the  deponent  should  have  it 
than  Brand.  That  Brand  afterwards  told 
the  deponent,  that  he  would  give  up  his 
right  to  the  depreciation  to  Parke's  estate. 

The  second  disposition  of  Hopkins  states, 
that  Street  called  on  him  to  take  notice, 
that  Pryor  agreed  to  pay  the  depreciation 
on  the  bond,  and  that  Pryor  answered  very 
well,  and  ttirned  off. 

In  May,  1792>  the  Court  of  Chancery  dis- 
missed the  bill,  with  costs,  upon  a  hearing ; 
but,  at  the  same  term,  set  aside  that  de- 
cree, and  directed  an  issue  to  be  tried  before 

sue— Decree.— It  is  the  duty  of  an  appellate  court 
in  revlewinir  a  decree  founded  on  the  verdict  of  the 
jury,  rendered  on  an  issue  out  of  chancery,  to  look 
to  the  state  of  the  proof  ezistlnir  at  the  time  when 
the  issue  was  ordered  :  and,  if  satisfied  that  the 
chancellor  had  improperly  exfrcised  his  discretion 
in  directing  the  issue,  to  render  a  decree  :  notwith- 
staudinsr  the  verdict,  according  to  the  merits,  as 
disclosed  by  the  proofs,  on  the  hearing  when  the 
issue  was  altered.  In  support  of  this  proposition, 
the  principal  case  is  cited  and  approved  in  Smith  v. 
Betty,  11  Gratt  760;  Jarrett  v.  Jarrett  11  W.  Va.  627; 
McFarland  v.  Douglass.  11  W.  Va.  645.  In  Smith  v. 
Betty,  11  Gratt  760,  the  court  said  that  the  above  rule 
has  been  followed  in  several  cases  since  and  in  the 
recent  case  of  Wise  v.  Lamb,  0  Gratt  294,  its  propri- 
ety was  fully  recognized  and  vindicated  in  the  opin- 
ion of  the  court  delivered  by  Judge  Lbs.  See  the 
principal  case  cited  in  Wise  v.  Lamb,  9  Gratt.  310. 
The  principal  case  is  cited  in  this  connection  in 
Mahnke  v.  Neale,  88  W.  Va.  82  ;  Miller  v.  WilU,  05 
Va.  851,  28  S.  £.  Rep.  837.  See  foot-note  to  Smith  v. 
Betty,  11  Gratt  752,  and  monoirraphic  note  on  "Is- 
sue Out  of  Chancery*'  appended  to  Lavell  v.  Gold, 
25  Gratt.  478. 

Responsive  Answers  —  Effect.  —  See  footr^note  to 
Shurtz  V.  Johnson.  28  Gratt  657.  The  principal  case 
is  cited  In  Wise  v.  Lamb.  0  Gratt  800.  See  Maupin 
V.  Whitinar,  l  Call  224;  Bullock  v.  Goodall.  8  Call  49; 
Wilkins  V.  Woodfln,  5  Munf.  188. 
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the  District  Court  of  Richmond,  to  de- 
termine, ^* whether  the  defendant,  at  the 
time  the  money  paid  in  discharge  of  the 
bond  in  the  bill  mentioned  was  received,  or 
after,  agreed  to  allow  the  depreciation?" 

The  jury  found,  that  the  defendant  did 
agree  to  allow  it. 

The  Court  of  Chancery,  upon  the  verdict 
being  certified,  decreed  the  defendant  to 
pay  to  the  plaintiff  661,  7s.  with  interest 
from  the  3d  day  of  January,  1780,  and  the 
costs,  i^rom  which  decree,  Pryor  appealed 
to  this  Court. 

Street's  certificate  is,  that  Brand  paid 
him  661.  7s.  with  161.  14s.  interest  thereon ; 
and,  in  a  short  time  afterwards,  took  in  the 
bond. 

There  is  a   receipt   in    the   record    from 

Brand    to   Pryor  for  31.  2s.  (the  amount  of 

the   money   reduced   by   the   scale,)  which 

Brand    had   paid   Street   on  account  of  the 

bond. 

385  *Marshall,  for  the  appellant. 

The  decree  is  erroneous  upon  two 
grounds :  1st.  That  the  Court  of  Chancery 
had  no  jurisdiction,  there  being  a  compe- 
tent remedy  at  Common  I^aw.  2d.  That 
the  Chancellor  ought  to  have  directed  a  new 
trial  upon  the  certificate  of  the  Judge,  that 
the  weight  of  evidence  was  against  the  ver- 
dict. 

As  to  the  first.  The  matter  stated  in  the 
bill,  was  but  a  plain  assumpsit ;  and,  there- 
fore, properly  triable  at  law.  I^or,  there  is 
no  ground  for  the  jurisdiction  of  the  Court 
of  Chancery,  unless  the  suggestion,  that 
the  plaintiff  could  not  ascertain  the  amount 
of  the  bond,  gave  it;  but,  this  suggestion 
will  be  no  foundation  for  the  jurisdiction  in 
this  case,  because  it  appears*'  by  the  testi- 
mony that  the  plaintiff  could  have  proved 
it.  Therefore,  the  suggestion  .was  only 
colourable,  and  for  the  sake  of  translating 
the  jurisdiction. 

Although  there  is  no  plea  in  form,  to  the 
jurisdiction,  yet  there  is  a  demurrer,  which, 
as  to  this  matter,  will  serve  as  a  plea. 

As  to  the  second  point.  The  Judge,  who 
tried  the  cause,  having  certified  that  the 
weight  of  evidence  was  against  the  verdict, 
it  ought  to  have  induced  the  Chancellor  to 
set  aside  the  verdict.  In  England,  new 
trials  are  repeated  until  the  Judge  who  tries 
is  satisfied ;  perhaps  here,  though,  in  anal- 
ogy «to  the  proceedings  at  law,  there  should 
not  be  more  than  two  new  trials;  but,  in  a 
case  circumstanced  like  this,  there  should 
be  at  least  that  number. 

Duval,  for  the  appellee. 

We  could  not  prove  the  amount  of  the 
bond,  except  by  the  testimony  of  a  witness 
(Street)  whose  deposition  is  objected  to  by 
the  appellant.  The  defence  was  an  un- 
righteous one ;  and,  therefore,  a  Court  of 
lyaw  would  not  have  set  aside  a  verdict 
against  it.  Consequently,  by  analogy  to 
their  practice,  the  Court  of  Chancery  did 
right  in  not  awarding  another  trial. 

Randolph,  on  the  same  side.  The  bill 
asks  the  setting  up  a  higher  security 

386  for    a  debt,    and   the  *demurrer  con- 
fesses it;  which  gives   the  plaintiff  a 

clear  title  to  his  demand. 


The  jurisdiction   of  the   Court  of  Chan- 
cery is  threefold. 

1st.  It  is  assistant  to  the  Courts  of  Law. 
2d.  It  is  concurrent  with  them.  3d.  It  is 
exclusive  of  them.  As  to  the  first.  The 
jurisdiction  is  maintainable  on  that  ground, 
because  the  bond  was  of  higher  dignity 
than  the  assumpsit ;  and,  therefore,  the  de- 
mand was  a  proper  foundation  for  applica- 
tion to  a  Court  of  Equity.  As  to  the  second. 
Although  the  plaintiff  might  have  had  re- 
dress at  law,  that  will  not  prevent  his  ap- 
plication to  the  Court  of  Chancery.  There 
was  a  promise,  which  should  be  carried  into 
execution,  upon  the  circumstances  of  the 
case.  As  to  the  third. '  The  discovery  could 
only  be  compelled  in  the  Court  of  Chancery ; 
for,  a  Court  of  Common  I^aw  was  incompe- 
tent thereto:  and,  of  course,  the  plaintiff 
was  entitled  to  come  into  equity  for  relief. 

With  regard  to  the  Judge's  certificate.  In 
England,  the  Court  of  Chancery  repeats 
new  trials  only  in  two  cases.  1st.  When  a 
freehold  is  concerned.  2d.  When  the  ver- 
dict is  against  the  Chancellor's  own  opin- 
ion. Neither  of  which  is  the  case  here.  In 
Southall  V.  M'Keand,  1  Wash.  336,  it  was 
held  by  the  Court,  that  the  Chancellor  ought 
to  have  decided  upon  the  testimony  before 
him,  without  the  intervention   of  the  jury. 

Marshall,  in  reply. 

It  was  said,  that  the  Court  of  Chancery, 
in  this  case,  was  assistant  to  the  law.  But 
how  was  it  assistant?  Did  the  plaintiff  ask 
that  a  higher  security  might  be  decreed 
him?  On  the  contrary,  he  only  asks  that  a 
debt,  which  he  says  is  founded  on  a  prom- 
ise, may  be  decreed  him.  But,  if  he  had 
asked  the  bond  to  have  been  delivered  up, 
what  use  would  he  have  made  of  it?  He 
could  not  have  entertained  a  suit  upon  a 
cancelled  bond;  he  must  still  have  sued 
upon  his  assumpsit;  and,  therefore,  be  in 
fact,  only  asks  the  same  redress  in  equity, 
which  he  might  have  had  at  law.  But, 
then,  it  is  said,  that  the  Court  of 
387  Chancery  has  ^jurisdiction  in  all 
cases  of  fraud  and  deduction.  Be  it 
so;  but  still  none  appears  here.  It  is  only 
the  common  case  of  a  breach  of  promise, 
for  which  an  action  of  assumpsit  at  Com- 
mon I^aw  would  have  lain.  But  still  it  is 
urged,  that  a  discovery  was  wanting.  I 
have  already  answered  this  argument;  for, 
it  appears  thai  the  plaintiff  could  have 
proved  it;  and,  therefore,  upon  his  own 
ground,  it  was  not  necessary  to  resort  to  a 
Court  of  EJquity. 

As  to  the  other  point;  Southall  v. 
M'Keand,  has  no  influence  upon  the  case. 
Because  there  it  appeared,  that  the  whole 
evidence,  which  was  before  the  jury,  was 
before  the  Court  of  Chancery:  a  circum- 
stance, that  does  not  appear  in  this  case. 

ROANE,  Judge.  The  bill  of  the  appellee 
now  before  us,  although  it  contains  no 
specific  prayer  for  a  discovery  of  the  bond 
in  question ;  yet,  upon  the  whole,  by  a  lib- 
eral construction,  it  may  amongst  other 
things  be  considered,  as  a  bill  of  discovery. 

Admitting  with  the  demurrer  in  this  case, 
that  the  question  concerning  the  deprecia- 
tion is  one  purely  of  a  legal  nature,  yet  as 
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in  a  trial  at  law,  the  appellee  would  have 
had  occasion  to  produce  the  bond  itself,  or 
at  least  to  have  had  evidence  of  its  amount 
and  date  from  the  confession  of  the  ap- 
pellant ;  and  as  he  should  not  be  compelled 
to  trust  to  the  chance  of  being  able  to  es- 
tablish the  amount  by  other  testimony,  the 
present  bill  is  on  that  ground  clearly  sus- 
tainable. 

The  demurrer  statin^:,  according  to  the 
form  of  such  proceedings  in  other  cases, 
'^that  the  said  bill  contains  no  matter  of 
equity,"  is  taken  to  refer  to  the  bill  only; 
and  when  the  demurrer  is  over-ruled,  the 
jurisdiction  of  the  Court  is  sustained,  at 
least  until  the  hearing ;  and  if  at  the  hear- 
ing, the  evidence  should  support  those 
allegations  in  the  bill  which  confer  a  juris- 
diction, the  Court  being  in  possession  of 
the  cause  will  make  an  end  of  it;  and  not 
turn  over  the  parties  to  another  forum  so 
as  to  produce  circuity  and  expense.  But,  if 
after  the  demurrer  is  overruled,  which 
388  has  impliedly  admitted  the  *trutli  of 
the  allegations  in  the  bill,  the  evi- 
dence of  the  answer  and  other  testimony 
should  contradict  the  allegations  in  the  bill 
on  the  point  conferring  jurisdiction  on  the 
Court,  it  would  then  be  material  to  enquire, 
whether  the  C>urt  should  consider  their  ju- 
risdiction as  sustained  on  that  point,  by 
the  implied  admission  in  the  demurrer,  in 
opposition  to  such  positive  testimony ;  and 
go  on  to  conclude  the  cause?  This  is  an 
important  question;  and  one,  respecting 
which  I  should  require  further  time  to  de- 
liberate, but  that  it  is  not  necessary  to  be 
decided  in  this  cause;  since  it  is  in  testi- 
mony, that  the  bond  is  or  was  in  the  hands 
of  the  appellant  or  his  agent ;  and  the  ap- 
pellant has  given  testimony  respecting  the 
amonnt  of  that  bond  in  his  answer :  which 
the  appellee  had  in  equity  a  right  to  require. 

The  evidence,  then,  as  to  the  point  of  dis- 
covery of  the  bond  or  its  amount,  supports 
the  allegations  of  the  bill  instead  of  falsi- 
fying it ;  and  the  only  remaining  question 
is,  what  shall  be  done  in  a  cause  which  as 
stated  and  proved  at  the  trial,  is  deposited 
with  a  Court  of  Equity  on  one  of  the  ordi- 
nary grounds  of  its  jurisdiction?  And  this 
will  lead  us  to  the  testimony. 

The  answer  of  the  defendant  Pryor,  pos- 
itively denies  the  agreement  to  make  up 
the  depreciation  as  charged  in  the  bill, 
in  a  manner  which  substantially  corre- 
sponds with  the  account  given  by  Brand,  of 
the  acknowledgment  of  J.  Street  relative 
thereto.  This  acknowledgment,  then,  may 
be  thrown  out  of  the  scale,  which  opposes 
the  defendant's  answer;  and  then  the  com- 
parison of  the  latter  will  be  made  with  the 
testimony  of  Mr.  Hopkins.  His  first  depo- 
sition, for  his  second  does  not  appear  to 
have  been  relied  on  in  the  argument,  if  it 
were  as  clear  and  positive  on  one  hand  as 
the  answer  is  on  the  other,  must  be  repelled 
by  the  rules  of  Kquity.  But  the  terms  of 
the  deposition,  ^4f  depreciation  should  ever 
be  demanded"  (which  exclude  the  idea  of  a 
demand  *by  the  obligee;  who  had  before 
and  would  again  demand  such  depre- 
389      elation  *and,  therefore,  would  not  be 


put  upon  an  hypothesis,)  are  supposed 
to  refer  to  a  general  legislative  requisi- 
tion, which  hath  never  yet  taken  place 
with  respect  to  payments  actually  made  in 
paper ;  and,  therefore,  by  the  best  construc- 
tion of  this  testimony,  the  appellant,  by 
the  terms  of  it,  is  clearly  not  responsible. 

But,  it  is  also  in  testimony,  that  applica- 
tion was  not  made  for  payment  by  Street 
and  Brand ;  and  though  the  particular  times 
are  not  mentioned,  it  is  supposed  they  were 
not  long  before  the  actual  payment  of  the 
bond ;  and  this  tends  to  over-rule  an  idea, 
that  there  was  any  very  great  aversion  in 
Street,  to  receive  paper  money.  The  same 
inference  may  be  drawn  from  the  circum- 
stance of  this  money  being  as  valuable  as 
specie  to  Adams. 

For  these  reasons  I  agree  with  the  Chan- 
cellor in  his  first  decree,  that  ''the  allega- 
tions of  the  bill  which  are  denied  by  the 
answer  not  being  proved  by  the  evidence, '  * 
the  bill  ought  to  have  been  dismissed ;  and 
I  think  he  ought  to  have  adhered  to  that 
opinion,  conformably  to  the  rule  of  evi- 
dence established  in  equity.  It  appears  to 
me,  therefore,  that  the  issues  were  improp- 
erly awarded,  and  that  all  the  subsequent 
proceedings  were  consequently  erroneous. 

FI^EMING,  Judge.  Two  questions  have 
been  made  in  this  cause.  The  first  is, 
whether  the  Court  of  Chancery  had  juris- 
diction of  the  case?  and  secondly,  whether 
there  was  such  an  assumpsit  proved,  as 
should  oblige  the  defendant  to  pay  the 
money  claimed  by  the  bill? 

As  to  the  first  question :  This  was  plainly 
a  bill  of  discovery ;  and  although  the  plain- 
tiff might  have  had  redress  at  Common  Law, 
if  he  could  have  clearly  proved  the  facts,  yet 
this  might  have  been  attended  with  difii- 
culty  and  hazard;  and  ultimately  perhaps, 
he  might  not  have  been  able  to  have  pro- 
duced effectual  testimony  by  any  other 
mode,  than  a  bill  in  Chancery  in  order  to 
compel  a  discovery ;  especially  as  the 
390  bond  was  out  of  his  possession  *and 
the  transaction  of  pretty  long  stand- 
ing. Therefore,  upon  the  ground  of  juris- 
diction I  see  no  reason  to  disturb  the  decree. 

But  upon  the  merits,  I  think  the  weight 
of  evidence  was  clearly  with  the  defendant; 
and  that  the  assumpsit  was  not  sufficiently 
proved  to  entitle  the  plaintiff  to  a  decree. 

The  answer  denies  the  assumpsit;  and 
says,  that  the  defendant  told  Street,  that 
''If  the  depreciation  was  generally  made 
up,  so  that  he  could  recover  it  of  his  debtors, 
he  would  make  it  up:"  Which  was  reason- 
able in  itself,  as  he  would  then  be  placed 
on  the  same  footing  with  others ;  and  could 
recover  the  same  measure  from  his  debtors, 
which  he  was  obliged  to  pay  to  his  creditors. 

This  allegation  of  the  answer,  is  con- 
firmed by  the  testimony  of  Brand;  who 
says.  Street  told  him  that  the  defendant 
had  agreed  to  pay  the  depreciation  if  cus- 
tomary, (and  not  that  he  could  pay  it  at 
all  events,  whether  others  did  or  not:) 
Thereby  still  alluding  to  what  should  bp 
established  as  a  common  rule  throughout 
I  the  State. 

So  that  here  is   a  positive  answer  corrob- 
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where  the  process  is  only  to  answer  A.  B. 
&c. 

These  two  cases  seem  to  shew,  that  how- 
ever it  may  be  with  the  process  antecedent 
to  the  declaration  yet  that  the  declaration 
itself  should  show,  in  what  rig^ht  it  is 
that  the  plaintiff  sues ;  and,  I  hold  it  to  be 
a  principle  equally  clear,  that  a  plaintiff 
suing^,  without  setting  out  another  right, 
shall  be  taken  to  sue  in  his  own  individual 
character,  and  for  his  own  benefit. 

With  respect  to  the  case  mentioned  at 
the  bar,  of  a  decision  here,  in  which  it 
was  held  not  to  be  necessary  for  an  execu- 
tor to  style  himself,  I  am  not.  acquainted 
with  it;  but,  apprehend,  upon  examination, 
it  will  be  found,  that  in  that  instance,  it 
was  not  necessary  for  him  to  claim  as  ex- 
ecutor: or,  that  if  it  was,  it  appeared 
from  the  declaration  at  large,  however  ir- 
regularly expressed,  that  he  sued  in  his 
character  of  executor. 

If,  then,  it  be  necessary  for  the  plaintiff 
to  state  the  right  under  which  he  claims  in 
the  declaration,  and  he  has  only  stated 
352  a  bond  purporting  to  be  to  *himself 
individually,  and  for  his  own  bene- 
fit, or  at  most  some  vague  and  indefinite 
official  bond  or  bonds  to  a  corporation,  but 
of  what  kind  is  uncertain,  shall  a  bond 
which  is  clearly  a  legal  administration 
bond,  given  to  Justices  and  importing  a 
right,  not  in  the  obligees,  but,  through 
them,  in  others,  be  given  in  evidence  to 
support  the  declaration  as  above  stated? 
That  clearly  would  be  to  support  an  action 
in  an  individual  right,  by  producing  in 
evidence  an  official  bond,  inuring  to  the 
use  of  others;  when,  by  possibility,  there 
may  yet  be  in  existence  a  private  bond, 
corresponding  with  that  stated  in  the 
decla*'ation.  My  own  opinion,  indeed,  is, 
that  this  is  by  no  means  probable ;  but, 
that  opinion  must  not  lead  me  to  remove 
land-marks;  which,  in  other  cases,  may 
produce  infinite  uncertainty  and  injustice. 

The  reason  why,  a  bond,  dated  in  the 
Bast  Indies,  will  not  support  a  declaration, 
stating  a  bond  made  at  London,  although 
according  in  dates  and  other  circumstances 
is,  that  it  does  not  appear  to  be  the  same 
bond,  which  is  declared  on ;  it  being  the 
constant  practice  to  compare  the  declara- 
tion with  the  bond  produced.  [Buller's 
N.  P.  169;]  1  Esp.  Dig.  211,  [Robert  v. 
Harnage,  Ld.  Ray.  1043, 1  Sack.  659].  But, 
this  reason  will  hold  with  increased  force, 
when  the  right  imported  by  the  one  and 
the  other  are  different. 

Thus  the  case  stands  on  the  declaration, 
and  the  comparison  is  to  be  made  between 
the  bond  as  described  in  the  declaration, 
and  of  which  the  plaintiff  makes  a  profert, 
and  that  offered  in  evidence. 

The  plea  of  the  defendant  admits  such  a 
bond  as  that  stated ;  but,  does  not  preclude 
him  from  objecting  to  the  production  of  any 
bond,  which  does  not  in  substance,  corre- 
spond with  the  plaintiff's  statement. 

How,  then,  does  it  stand  upon  the  repli- 
cation? I  will  not  say  (but  on  this  I  give 
no  opinion)  that  the  replication,  so  far  as 
it    tends  to   explain   any   proposition   con- 


tained in  the  declaration,    may  not   be   re- 
sorted to  as  explanatory  of  the  decla- 

353  ration  for*the  purpose  of  over-ruling 
the  objection    of   variance;    but,    the 

replication  in  this  case,  is  utterly  silent  as 
to  the  bond  being  given  to  the  plaintiffs  as 
Justices;  and,  indeed,  if  it  was  not  so» 
that  would  be  a  material  distinct  member 
of  its  description,  not  contained  in  the 
declaration,  nor  necessarily  growing  out  of 
it. 

The  replication,  indeed,  states  a  breach 
of  certain  stipulations,  which  are  usually 
contained  in  administration  bonds ;  but,  it 
does  not  necessarily  follow,  from  thence » 
that  the  bond  stated  in  the  declaration  was 
given  to  the  Justices,  under  the  act  of  As- 
sembly ;  or,  that  it  was  not  a  private  bond ; 
for,  such  a  bond  may  be  given  with  condi- 
tions similar  to  those  required  by  the  act 
of  Assembly ;  and,  if  broken,  may  be  sued 
by  the  obligee,  for  his  own  use. 

The  case  of  Petei  v.  Cocke,  1  Wash.  257, 
may  be  supposed  to  have  an  influence  on 
the  case.  The  declaration  there,  stated  a 
bond  to  the  plaintiff,  and  that  offered  in 
evidence  was  made  to  the  plaintiff,  on  ac- 
count of  Glenn  &  Peter,  merchants  of  Glas- 
gow. After  a  plea,  without  oyer  prayed, 
an  objection  was  taken  on  account  of  the 
variance;  and  the  District  Court  sustained 
the  objection.  But,  that  opinion  was  over- 
ruled here ;  because,  it  was  unnecessary  to 
state  in  the  declaration  the  use  or  consider- 
ation for  which  the  bond  was  given;  and, 
if  it  had  been  stated,  it  would  have  been 
mere  surplusage.  It  was  deemed  mere 
surplusage,  because  it  was  wholly  imma- 
terial between  the  parties,  with  respect  to 
the  right  of  the  plaintiff  to  recover;  and 
only  operated  subsequently  as  a  memoran- 
dum. Besides,  the  defendant,  as  appears 
from  his  plea,  was  apprised  of  the  identical 
bond;  and  prepared  to  meet  it.  For,  his 
plea  not  only  admits  the  bond  stated,  but 
that  the  one  produced  is  the  same.  That 
case,  though,  is  certainly  less  strong  than 
the  one  at  bar ;  where,  from  any  thing  ap- 
pearing in  the  declaration  or  even  in  the 
replication,  the  bond  stated  imports  aright 
in  the  plaintiffs  to  recover  the  money  and 
receive    it  to  their  own  use;    whilst 

354  the  one  shewn  in  evidence,  which  *ls 
not  admitted  by  the  plaintiff  to  be  the 

same,  uses  their  names,  it  is  true,  but  with 
an  addition  which  refers  to  the  laws  of  the 
country ;  shewing  clearly  the  right  of  re- 
covery, under  it,  to  be  vested  in  others; 
and,  that  the  same  plaintiffs  can,  by  no 
possibility,  recover  on  it  for  themselves, 
even  at  law,  or  receive  a  shilling  of  money 
arising  from  it. 

The  result  of  my  opinion  on  this  point 
is,  that  we  cannot  get  over  the  objection  of 
the  variance,  without  breaking  through 
those  rules,  which,  for  the  best  reasons, 
have  been  established  with  respect  to  a  sub- 
stantial correspondence  between  the  deed 
declared  on  and  that  shewn  in  evidence. 

This  precludes  the  necessity  of  my  saying 
any  thing  to  the  sufficiency  of  the  breaches 
assigned,  though  they  at  present  appear  to 
me  far  too  value  and   general ;  or  with  re- 
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spect  to  the  variance,  between  the  bond 
declared  on  and  that  shewn  in  evidence, 
relative  to  the  count j  in  which  they  are 
respectively  said  to  be  dated ;  except,  that 
it  is  not  shewn  in  the  latter,  that  it  was 
dated  in  Amherst;  bnt,  onlj  certified  by 
the  Clerk  that  it  was  acknowledged  there ; 
and,  therefore,  I  think,  the  principles  laid 
down  in  Roberts  v.  Hamagfe,  2  Ld.  Raj. 
1043,  will  probably   not  apply  to  this  case. 

The  plaintiffs,  when  the  bond  was  over- 
ruled by  the  District  Court,  not  having 
offered  any  other  bond  which  might  con- 
form to  the  declaration,  nor  suffered  a  non- 
suit, nor  taken  any  measure  to  amend  their 
declaration,  but  staking  their  defence  on 
being  released  from  the  verdict  and  judg- 
ment which  was  rendered  against  them, 
upon  the  chance  of  reversing  the  judgment 
of  the  District  Court,  which  rejected  the 
bond:  and  that  judgment  being  in  my 
opinion  right,  it  must  stand  in  force  against 
them.  But,  as  my  opinion,  as  well  as 
that  of  the  District  Court,  goes  upon  the 
insufficiency  of  the  declaration,  with  rela- 
tion to  the  bond  offered  in  evidence ;  and, 
as  that  bond  has  never  been  submitted  to 
a  jury,  nor  been  the  ground  of  any 
3S5  verdict  *one  way  or  other,  as  far  as 
appears  to  us  in  the  present  cause,  I 
do  suppose  that  that  judgment  will  not  bar 
any  party  injured,  from,  recovering  upon 
the  bond  in  a  proper  action.  At  any  rate, 
I  do  not  see  how  I  can,  with  propriety, 
avoid  affirming  the  judgment  of  the  Dis- 
trict Court. 

FLEMING,  Judge.  There  is  a  clear 
variance  between  the  bond  stated  in  the 
declaration  and  that  offered  in  evidence. 
It  is  usual  to  sign  the  breaches  in  the 
declaration ;  and  when  that  is  not  done, 
they  should  be  stated  with  such  precision 
in  the  replication,  as  that  the  bond  may 
be  plainly  identified;  and  this,  with  a  view 
to  create  a  bar  to  any  future  action  for  the 
same  thing,  by  the  judgment  in  the  first: 
Which  has  not  been  attended  to  in  the  pres- 
ent case ;  since  it  does  not  appear  that  the 
plaintiffs  were  Justices,  or  who  were  the 
legatees,  or  what  persons  were  claimants. 
In  short,  there  is  nothing  in  the  record 
from  whence  we  can  clearly  infer  for  whose 
benefit  the  suit  is  brought.  But,  the  whole 
is  left  in  a  state  of  uncertainty)  and,  there- 
fore, I  think  the  District  Court  did  right  in 
rejecting  the  testimony. 

My  first  impressions  were,  that  we  might 
relieve  the  appellant*!  in  some  measure,  by 
awarding  a  repleader.  But,  on  reflection, 
I  think  we  cannot;  it  is  precisely  within 
the  decision  of  Smith  v.  Walker,  1  Wash. 
136;  in  which,  the  Court  refused  to  award 
a  repleader,  because  of  the  defects  in  the 
declaration.  That  case  seems  to  me  to 
settle  this,  as  to  the  part  of  it  which  I  am 
now  considering ;  and,  therefore,  I  am  for 
affirming  the  judgment. 

CARRINGTON,  Judge.  I  concur  in 
opinion  with  the  two  Judges  who  have 
IK'eceded  me,  that  there  is  a  fatal  variance 
between  the  bond  produced,  which  is  an 
official  bond,  and  the  declaration  which 
purports  to    be   founded  on  a  private  bond ; 


and,  therefore,  that  the  evidence  was  prop- 
erly rejected. 

I  should,  however,    have  been  willing  to 

have  awarded  a  repleader,   and  enabled  the 

parties    to  have   brought   their  cause  to  a 

hearing     upon     the     merits,     if    I    could 

have  done  it   upon   any   principle   of 

356  ^practice.  But,  the  whole  pleadings 
are  too  faulty.  The  breaches  are  as- 
signed with  so  much  uncertainty,  that 
they  afford  no  evidence  of  any  right  in  the 
plaintiffs  to  sue  upon  the  bond  produced ; 
and,  therefore,  could  not  be  made  the  proper 
foundation  of  a  judgment,  without  totally 
changing  the  whole  complexion  and  nature 
of  the  suit:  A  latitude,  which  the  Court 
ought  not,  and  I  believe  never  has  taken : 
On  the  contrary,  the  case  of  Smith  v. 
Walker,  1  Wash.  136,  is  a  direct  authority 
against  it;  and  completely  decides  the  ques- 
tion as  to  this  part  of  the  case.  To  which 
I  may  add,  that  the  case  of  Chichester  v. 
Vass,  in  this  Court,  ante  83,  was  totally 
reversed  upon  similar  grounds;  that  is  to 
say,  that  the  plaintiff  having  failed  to  set 
out  his  claim  with  the  precision  necessary 
to  shew  that  he  was  entitled  to  recover,  the 
Court  would  not  send  the  parties  to  another 
trial  upon  other  pleadings;  when  it  did  not 
appear,  from  any  thing  in  the  record,  that 
the  plaintiff  had  any  title  to  the  money, 
which  the  evidence  produced  referred  to :  so 
that  the  principle  has  been  uniformly  main- 
tained ;  and  I  see  no  reason  to  depart  from 
it  in  the  present  case,  where  the  declara- 
tion is  founded  on  a  private  bond,  without 
stating  that  the  suit  is  brought  by  them 
as  Justices,  or  any  thing  else  to  shew  that 
the  bond  produced  is  the  foundation  of  the 
suit. 

If  the  Court  were  to  reverse  the  judgment, 
it  must  be  with  costs ;  and  thus  the  plain- 
tiffs, who  were  guilty  of  the  fault,  would 
be  allowed  to  redress  it  at  the  costs  of  their 
adversaries;  which  never  could  be  right. 
Whereas,  if  the  judgment  be  affirmed,  no 
inconvenience  will  follow;  because  the 
plaintiffs  may  commence  a  new  action ;  to 
which,  this  judgment,  as  it  was  rendered 
without  the  evidence  in  consequence  of  the 
bad  pleading,  will  not  form  any  bar.  That 
course,  therefore,  is  best;  especially  as  it 
will  tend  to  produce  more  certainty  and 
prevent  a  loose  kind  of  practice,  which  has 
been  gaining  too  much  ground  throughout 
the  country.  I  am,  therefore,  for  affirming 
the  judgment. 

357  *PENDIvETON,  President.     I   dif- 
fer   with    the   other   Judges  in  some 

respects;  and,  although  the  differences  are 
not  very  great,  yet,  as  it  regards  some 
points  of  practice,  it  may  not  be  unimpor- 
tant to  mention  my  reasons  for  it. 

The  declaration  pursues  the  common 
form,  declaring  on  the  bond  and  claiming 
the  penalty.  The  condition  is  not  always 
disclosed  in  the  declaration,  but  is  intro- 
duced into  the  subsequent  proceedings; 
which  are  to  discover  for  whose  benefit  the 
suit  is  brought;  that  being  sometimes 
omitted  in  the  declaration. 

The  plaintiff,  in  this  case,  annexes  the 
breaches   to   his   declaration;  very   imper- 
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fectly  indeed;  but,  it  gives  notice  to  the 
defendant  on  what  bond  he  was  sued ;  to 
wit,  that  given  for  his  administration  of 
Wade's  estate,  and  for  what  claim  the  suit 
was  brought;  that  is,  to  recover  money 
which  the  defendant  had  been  decreed  to 
pa3'  to  the  legatees  of  Wade. 

The  defendant  does  not  demand  oyer  of 
the  bond  and  condition,  so  as  to  introduce 
the  latter ;  but,  takes  upon  himself  a  knowl- 
edge of  both,  and  pleads  performance  of 
the  condition,  on  which  the  plaintiffs  take 
issue,  referring,  I  suppose,  to  the  breaches 
before  assigned ;  as  their  allegations  denied 
by  the  plea  make  up  the  whole  issue  in  the 
cause:  A  very  blundering  proceeding  in- 
deed. 

The  plaintiffs,  at  common  law,  were  not 
obliged  to  produce  the  bond  at  the  trial,  it 
being  admitted  by  the  plea ;  apd,  on  a  ver- 
dict that  the  condition  had  not  been  per- 
formed, judgment  was  to  be  entered  for 
the  whol^  penalty ;  but,  our  act  of  Assem- 
bly, declaring  that  such  judgments  shall  be 
discharged  by  the  payment  of  damages  and 
costs,  has  made  it  necessary  to  produce 
these  bonds  at  the  trial ;  although  oyer  of 
them  is  not  demanded. 

On  this  trial,  a  bond  is  produced,  agree- 
ing with  that  in  the  declaration  in  date 
and  penalty,  obligors  and  obligees:  and 
with  a  condition  corresponding  with 
358  that  disclosed  in  the  breaches  *and 
plea;  where  alone,  the  condition  of 
the  bond  declared  on,  is  to  be  sought  for. 
This  bond  was  rejected  by  the  Court ;  be- 
cause the  bond  produced  is  payable  to  the 
plaintiffs.  Justices  of  the  County  Court  of 
Amherst;  which  description  of  the  plain- 
tiffs is  omitted  in  the  declaration.  To  this 
opinion,  an  exception  is  taken,  and  a  ver- 
dict and  judgment  having  been  given  for 
the  defendant,  an  appeal  is  entered  to  this 
Court. 

The  opinion  of  the  Court  is  what  is  ex- 
cepted to,  and  appealed  from;  and  we  can- 
not decide  its  propriety,  independent  of 
other  errors  appearing  in  the  record: 
Which  ought  not  to  affect  a  decision  on 
this  question,  however  proper  for  consid- 
eration, upon  a  discussion  of  what  ought 
to  be  done  by  this  Court,  in  consequence 
of  a  reversal  of  this  opinion ;  although, 
that  might  amount  to  a  decision  of  the 
plaintiff's  suit,  the  effect  of  such  a  dismis- 
sion being  very  different  from  a  judgment 
upon  a  general  verdict  for  the  defendant. 
But,  be  that  as  it  may,  if  we  think  the 
opinion  wrong,  I  conceive  it  would  be  very 
improper  to  sanctify  it  by  a  general  affirm- 
ance :  and  thus  establish  a  precedent  to  be 
applied  to  other  cases,  in  which  such  errors 
may  not  occur. 

In  support  of  the  opinion  of  the  District 
Court,  it  is  now  argued,  that  for  want  of 
this  description,  the  bond  produced  does  not 
agree  with  that  in  the  declaration ;  the  one 
being  payable  to  the  plaintiffs  in  their 
public  character ;  and  the  other  to  them,  as 
individuals  in  their  private  capacities: 
Which  makes  a  material  variance;  and, 
therefore^  it  was^not  admissible^ in  evi- 
dence. 


It  is  possible,  indeed,  that  the  same 
obligors  might,  on  the  same  day,  give  two 
bonds  in  the  same  penalty,  to  the  same  ob- 
ligees; one  in  their  private,  and  the  other 
in  their  public  character;  but  the  supposi- 
tion is  very  improbable :  However,  let  it 
be  made ;  in  such  a  case,  the  private  bond 
would  scarcely  be  taken,  to  them,  their 
heirs  and  successors,  as  the  bond  in  the 
declaration   is  described  to    be ;  but,    what 

is  more  conclusive  with  me  is,  that 
J59      *^such   private   bond   would  not,    nor 

possibly  could  have  a  condition  for 
the  faithful  administration  of  Wade's 
estate,  as  the  condition  of  the  bond  de- 
clared on,  is  described  to  be  in  the  breaches 
assigned,  and  is  admitted  to  be  by  the 
plea.  It  strikes  me,  that  no  man,  who 
views  this  record  throughout,  can  doubt 
but  that  the  bond  produced,  is  the  same 
with  that  declared  on :  Which  shews  that 
the  omission  of  the  description  is  not  ma- 
terial; and  should  not  have  prevented  the 
admission  of  the  bond  offered  in  evidence. 
Suppose  the  breaches  had  been  properly 
assigned,  and  the  damages  claimed  for 
the  benefit  of  certain  persons  legatees  of 
Wade,  and  the  issue  regularly  joined ;  the 
bond  admitted  as  evidence ;  and  a  verdict  for 
the  plaintiff,  assessing  damages.  In  that 
case,  the  Clerk  would  and  ought  to  enter 
judgment  for  the  plaintiffs,  as  in  the  decla- 
rations, without  naming  them  Justices,  for 
the  penalty  of  the  bond,  to  be  discharged  by 
the  payment  of  the  damages  and  costs  to 
those  legatees;  with  such  future  damages  to 
them  or  others,  as  might  afterwards  be  as- 
sessed. Would  this  Court  have  reversed  the 
judgment,  because  the  plaintiffs  were  not 
named  Justices?  or  would  such  a  judgment 
have  been  subject  to  the  control  of  the  plain- 
tiffs, and  introduce  the  inconveniences 
pointed  out  by  Mr.  Call?  I  can  only  say, 
that,  in  my  opinion,  neither  effect  would 
have  been  produced. 

The  authorities  cited,  do  not  appear  to 
me  to  apply;  but,  some  cases  decided  in 
this  Court,  seem  pretty  strong  against 
the  opinion  of  the  District  Court;  particu- 
larly that  of  Peter  v.  Cocke,  1  Wash.  257 : 
where  the  variance  appears  to  have  been 
more  important  than  that  contended  for 
in  the  present  case.  The  bond,  produced 
in  evidence,  was  payable  to  the  plaintiff, 
for  and  on  account  of  Messrs.  Glynn  & 
Peter,  merchants  in  Glasgow ;  the  declara- 
tion stated  the  debt  as  due  to  himself,  with- 
out mentioning  for  whose  use:  This  vari- 
ance was  made  an  objection  to  the  admission 

of  the  bond  in  evidence,  at  the  trial  of 
360      the    cause;   and  the   objection    *was 

sustained  by  the  Court;  the  plaintiffs 
filed  an  exception,  however,  to  the  opinion 
of  the  Court,. and,  a  verdict  and  judgment 
being  given  for  the  defendant,  the  plain- 
tiff appealed.  Judge  Lyons  delivered  the 
opinion  of  this  Court,  that  the  objection 
could  not  be  sustained,  upon  any  principle ; 
that  it  was  unnecessary  to  state  in  the  decla- 
ration, the  use,  or  consideration  for  which 
the  bond  was  given ;  and  if  it  had  been 
stated,  that  it  would  have  been  mere  sur- 
plusage. 
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This  authority  accords  with  the  opinion 
I  formed  upon  principle ;  namely,  that  the 
opinion  of  the  District  Court  ag^ainst  the 
admission  of  the  bond  was  erroneous;  and, 
that  the  verdict  and  judgement  given  in 
consequence  of  it,  ought  to  be  reversed. 

The  usual  entry  in  consequence  of  that 
itversal,  would  be,  to  direct  a  new  trial,  in 
which  the  evidence  should  be  admitted. 
But,  on  a  view  of  the  whole  record,  such 
a  trial  would  be  vain  to  every  purpose,  but 
trouble  and  expense;  since  the  plaintiff 
could  never  recover,  upon  these  proceed- 
ings. The  Court  will,  therefore,  not  pur- 
sue that  ordinary  method;  and  I  was  led  to 
consider  of  the  proper  mode  which  might 
produce  a  trial  upon  the  real  merits. 

The  plea  of  conditions  performed  and  the 
general  replication,  independently  consid- 
ered, made  no  proper  issue  between  the 
parties;  and  if  the  breaches  are  to  be 
incorporated  into  the  replication  to  supply 
that  defect,  those  breaches  are  insufficiently 
stated  (for  want  of  expressing  the  amount 
of  the  decree  and  for  whose  benefit  the 
suit  is  brought,  instead  of  the'  general  de- 
scription of  legatees  of  Wade, )  and  cannot 
aid  the  replication.  So  that  here  is  either 
no  issue  at  all,  or  an  immaterial  one,  joined 
between  the  parties,  and  a  repleader  must 
be  the  ultimate  effect:  Which  being  dis- 
covered before  trial,  may,  and  ought  to  be 
awarded  now,  in  order  to  avoid  the  expense 
of  a  useless  trial. 

My  opinion  therefore  is,  that  the  judg- 
ment ought  to  be  reversed  for  the  erroneous 
opinion;  the  verdict  and  judgment  set 
aside,  with  all  the  proceedings 
361  *from  the  declaration ;  that  the  plain- 
tiffs being  guilty  of  the  first  fault, 
ought  to  pay  all  costs  in  the  District  Court 
subsequent  to  the  filing  of  the  declaration, 
which  the  plaintiffs  might  have  leave  to 
amend,  by  inserting  after  the  names  of 
the  plaintiffs  the  words  Justices  of  the 
County  Court  of  Amherst,  in  order  to  re- 
move all  future  doubt ;  the  defendant  to 
plead  thereto  de  novo;  and  further  pro- 
ceedings to  be  had  therein. 

In  Smith  v.  Walker,  1  Wash.  [135,]  the 
Court  appear  to  have  inclined  to  the  opin- 
ion I  have  just  expressed ;  but,  there  being 
DO  good  pleading  at  all  in  that  case,  they 
were  obliged  to  award  a  total  reversal. 

Upon  the  whole,  I  am  for  reversing  the 
judgment,  and  entering  one  according  to 
the  principles  just  now  mentioned;  but, 
there  being  a  majority  of  the  Court  in 
favor  of  the  judgment,  it  must  be  affirmed. 

Judgment  affirmed. 


Hopkins  v.    Blane, 

[Saturday,  November  8d,  1796.] 

Principal  sad  Ageat— Scope  of  Aathoiity.*— A  principal 

in  EuiTland,  appoints  an  affcnt  in  Virginia  to  buy 

ffraln,  and  fffves  him  power  to  draw  bills  on  the 

principal  for  payment     The  aflrent  buys  tobacco. 

*Prlacipal  oad  As«nt— 5cope  of  Authority.-  The  prin- 
cipal case  is  cited  in  Blane  v.  Proudflt,  8  Call  215. 

See  monoflrraphic  noU  on  "Airencies"  appended  to 
Silliman  t.  Fredericksbnrff.  etc.,  R.  R.  Co.,  27  Qratt 
119. 


and  given  bills  on  the  principal,  who  refuses 
payment  The  seller  of  the  tobacco  cannot 
recover  the  money  of  the  principal. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery.  The  bill  states, 
that  Blane,  a  merchant  of  London,  in  the 
year  1789,  empowered  William  Hunter,  of 
Alexandria,  in  Virginia,  to  transact  busi- 
ness for  him  in  the  mercantile  line ;  and 
especially,  by  his  letter  of  the  2dd  of  No- 
vember, 1789,  he  gave  him  ample  power  to 
purchase  grain,  and  draw  on  the  said 
Blane,  at  the  discretion  of  Hunter.  That, 
on  the  credit  of  this  letter,  which  was 
shewn  to  the  plaintiff,  he,  on  the  22d  Feb- 
ruary, 1/90,  took   the  bills  of  Hunter 

362  *drawn  on  Blane,  fox  4001.    sterling, 
for  value   thereof  in   current  money 

here  advanced.  That  501.  of  those  bills 
were  paid,  and  the  residue  protested. 
That  Blane  was  liable  for  these  bills;  and, 
therefore,  the  plaintiff  prayed  an  attach- 
ment against  his  effects  in  the  hands  of 
the  garnishees. 

The  answer  of  Blane  states,  that  the  de- 
fendant admits  he  empowered  Hunter  to 
transact  some  business  for  him,  as  by  the 
letter  of  the  23d  of  November,  1789,  and 
another  of  the  20th  of  the  same  month,  to 
which  that  of  the  23d  refers.  That  the 
defendant  does  not  know  whether  these  let- 
ters were  shewn  the  plaintiff,  but  if  he 
saw  that  of  the  23d,  he  ought  also  to  have 
demanded  a  sight  of  that  of  the  20th ; 
whereby  he  would  have  discovered  that 
Hunter's  authority  was  limited  to  a  particu- 
lar conjuncture  of  commercial  inducements, 
not  expected  to  last  long.  That  the  de- 
fendant does  not  admit,  that  the  plaintiff 
paid  value  in  current  money  for  the  bills; 
but  believes  he  received  them  in  payment 
for  tobacco  sold  by  the  plaintiff  to  Hunter 
on  the  22d  of  February,  1790,  because  the 
plaintiff's  account,  rendered  to  Hunter, 
shews  it  to  have  been  so.  The  answer  then 
refers  to  copies  of  two  letters  from  the 
plaintiff  to  Hunter,  and  states  that  the 
defendant  does  not  know  what  Hunter  did 
with  the  tobacco.  That  the  bill  for  501. 
was  paid ;  but  that  was  owing  to  the  de- 
fendant's having  accepted  it,  on  its  first 
presentation,  without  knowing  on  what 
account  it  was  drawn,  or  that  Hunter  had 
exceeded  his  authority. 

The  letter  of  the  20th  of  November  men- 
tions, that  a  great  scarcity  of  grain  pre- 
vailed in  France  as  well  as  Britain,  and 
other  parts  of  Europe,  and  that  supplies 
must  come  from  America.  In  consequence 
of  which,  Blane  had  chartered  several  small 
vessels  of  about  140  to  180  tons,  which 
would  be  dispatched,  early  in  the  next 
month,  to  the  address  of  Hunter,  M'Cauly, 
Patten  and  Dalrymple,  and  another  Mr. 
Hunter,  of  Alexandria,  who  were  to  act 
together,  and  adopt  such  measures  as  would 
procure  the  most  immediate  despatch. 

363  *The  first  object    being    to   despatch 
them  before  other  vessels  of  a   larger 

size,  so  as  to  get  sooner  to  market ;  and  the 
next,  to  make  two  trips  before  the  Ist  of 
July,  that  being  the  expiration  of  the  time 
limited    for  the  bounty   to   continue.     And 
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that  he  wished  provision  to  be  made  for  the 
despatch  of  one  such  vessel  immediately, 
so  that  there  might  no  detention  arise. 

The  letter  of  the  23d  November,  refers  to 
that  of  the  20th,  and  adds  the  reasons  which 
induced  him  to  enter  into  the  business; 
which  were  as  follows :  Ist.  His  confidence 
in  the  activity  of  his  correspondents,  and 
as  it  would  be  impossible  to  g^uard  ag^ainst 
every  contingency  by  instructions,  he  gives 
them  full  latitude,  according  to  circum- 
stances, to  act  as  may  appear  most  condu- 
cive to  his  interest ;  having  always  in  view 
the  general  spirit  of  his  intentions.  2d. 
The  scarcitv  of  grain  in  Europe,  and' con- 
sequently in  the  West  Indies,  with  the 
French  bounty;  supplies  for  all  which, 
could  only  come  from  America.  3d. 
Freight  would  be  high,  and  the  demand 
for  vessels  greater  than  could  be  supplied. 
4th.  The  markets  in  Europe  and  the  West 
Indies  would  be  so  high  as  to  justify  the 
giving  high  prices  by  his  correspondents 
in  America.  5th.  That,  if  prices  should 
be  higher  than  in  the  opinion  of  his  cor- 
respondents ought  to  be  given,  the  vessels 
might  then  be  let  to  freight.  6th.  That 
the  'scarcity  in  Europe  and  bounty  in 
France,  would  attract  American  vessels 
thither,  and  might  render  the  West  Indies 
a  greater  object.  And  if  so,  British  vessels 
would  be  the  safest  vessels  for  the  British 
West  India  Islands,  unless  those  ports 
should  be  opened.  Of  all  which  his  corre- 
spondents were  to  judge.  7th.  That  the 
vessels  chartered  suited  any  destination, 
and  despatch  was,  therefore,  of  unspeaka- 
ble importance;  for  which  reason,  he  would 
rather  give  the  full  extent  of  the  prices  here, 
than  that  any  detention  should  arise.  8th. 
That  the  giving  Blane  early  funds  was 
important,  and  would  have  considerable  in- 
fluence on  the  operations  of  his  corre- 
spondents:   a   circumstance  which  favored 

the  Falmouth  destination.  For,  as 
364      soon  as  he  got  Hunter's  *advice  of  a 

cargo,  and  bills  of  lading,  he  could 
raise  funds  on  them.  9th.  That  wheat  and 
flour  were  doubtless  the  best  articles  for 
European  markets,  but  when  the  difference 
between  them  and  Indian  corn  should  be 
great,  as  might  be  the  case  about  the 
spring,  it  would  probably  suit  to  purchase 
that.  10th.  That  in  regard  to  drawing 
bills.  Hunter  would,  of  course,  negotiate 
them  on  the  best  terms  that  circumstances 
would  admit  of,  and  that  it  might, 
perhaps,  facilitate  the  operations  of  Hun- 
ter, by  making  the  purchases  payable  in 
bills  on  certain  terms.  11th.  Gives  ad- 
dresses, as  to  certain  houses  in  the  West 
Indies,  (who  were  to  be  instructed  to  sell 
on  the  spot,  and  remit  to  Blane, )  and  urges 
the  importance  of  despatch.  12th.  Men- 
tions the  destruction  to  shipping  in  Britain 
from  a  storm  the  month  before,  which  had 
increased  the  demand  for  vessels  amongst 
the  colliers;  and,  although  there  might  be 
plenty  for  a  while,  it  could  not  last  long, 
on  account  of  the  great  freight  that  must 
arise  in  America  for  *' wheat,  flour,  corn, 
lumber,  turpentine,  tobacco,  &c."  adding, 
*  *and  I  must  beg  that  it  may  never  be   for- 


got, that  in  whatever  way  a  vessel  can  be 
quickest  despatched  is  what  I  shall  always 
prefer;  as  no  consideration  can  possibly 
compensate  to  me  for  detention  and  want 
of  time." 

The  account  spoken  of  in  the  answer,  is 
an  account  current  between  Hopkins  and 
Hunter,  which  states  a  balance  of  accounts, 
settled  on  the  31st  December,  1789,  amount- 
ing to  471.  17s.  3d.  due  Hopkins.  Then,  a 
debit  of  4961.  15s.  9d.  for  50  hhds.  tobacco 
on  the  22d  of  February,  1790,  and  2101.  for 
two  bank  bills.  Then  follow  charges  for 
interest  and  protest.  This  account  is 
credited  by  some  small  articles  of  mer- 
chandize on  the  22d  February,  1790,  and 
bills  on  Blane  for  4901.  together  with  some 
lottery  tickets. 

The  letters  of  the  plaintiff  to  Hunter  are 
dated  the  4th  and  24th  of  March,  1790 :  That 
of  the  4th  states  the  rate  of  exchange,  and 
mentions  some  other  subjects  not  relevant 
to  the  present  suit.  That  of  the  24th, 
after      speaking      of      some      other 

365  ^matters,    not    connected     with    this 
business,  adds,  **I  am  under  pressing 

calls  for  money,  and  request  you  to  forward 
me,  at  least,  the  money  for  the  bank  notes, 
and  for  the  former  balance  due  me.  The 
bills  on  London  I  do  not  like  to  part  with 
at  this  very  low  state  of  exchange,  say  16 
per  cent.  Such,  however,  are  my  necessi- 
ties, that  unless  you  supply  me,  and  that 
very  speedily,  I  must  be  obliged  to  make  a 
sacrifice  of  them." 

There  is  in  the  record,  another  letter 
from  Hopkins  to  Hunter,  of  the  30th  March, 
1790;  which  complains,  that  his  former  let- 
ters had  not  been  answered,  and  adds  *^I 
have  frequently  informed  you,  that  the 
bills  on  I^ndon,  which  I  received  of  you, 
have  not  yet  been  disposed  of,  owing  to 
the  great  fall  of  exchange;  and,  it  was 
never  my  wish  to  sacrifice  them,  without 
the  most  pressing  necessity.  With  this 
determination,  I  have  regularly  acquainted 
you ;  to  which,  I  have  received  no  answer. 
I  now  send  the  bills  by  Mr.  Adams,  with  a 
request,  that  you  will  be  pleased  to  pay  him 
the  money  for  them ;  or,  return  them  to  me, 
limiting  the  price,  at  which,  I  may  dispose 
of  them.  It  is,  however,  proper  to  observe, 
that  exchange  is  now  down  to  16;  nor,  can 
I  say  with  confidence,  that  there  is  any 
prospect  of  its  immediate  rise.  I  have 
this  day  drawn  on  you,  in  his  favor,  for 
the  amount  of  the  bank  notes,  and  the  bal- 
ance of  my  former  account;  which  I  left 
with  you." 

There  is  also  in  the  record,  a  letter  from 
Hopkins  to  Hunter,  of  the  4th  of  May, 
1790,  which  is  as  follows:  ''Sir,  I  enclose 
you  a  statement  of  my  account;  by  which, 
you  will  perceive  a  very  considerable  bal- 
ance, in  my  favor,  for  money  lent  and 
tobacco  sold.  The  situation  to  which  I  am 
reduced,  from  my  funds  being  in  other 
hands,  is  truly  a  most  melancholy  one; 
and,  without  these  funds  can  be  drawn 
forth,  to  answer  my  own  engagements,  the 
consequences  must  and  will  be  ruinous  to 
me.     When   you   view  the  face  of  my 

366  account,  you  will  readily  ^perceive  a 
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very  considerable  sum  of  monej,  from ' 
which  I  have  derived  no  advantage ;  and, 
which  has  too  long  (and  much  longer  than 
I  expected  or  intended)  lain  in  your  hands. 
It  is  not  onlj  unfriendly,  (and  I  consider'it 
so)  but  is  cruel  and  unjust  to  iceep  it  longer. 
You  will,  therefore,  send  it  down  to  me 
without  delay.  It  is  I  conceive  needless  to 
say  I  want  it.  Every  man  wants  his  money ; 
and,  the  principle  of  detention,  cannot  be 
justified,  at  least,  in  the  present  instance. 
Your  bills  are  still  on  hand.  I  have  not, 
nor  can  I  sell  them,  unless  at  the  present 
iow  exchange ;  respecting  which,  I  have  re- 
peatedly written  you;  but,  have  not  been 
favored  with  a  word  in  reply.  The  bank 
notes  lent,  ought  at  all  events  to  be  re- 
turned; and,  the  propriety  of  this  was  so 
clear,  that  I  sent  to  you  for  the  money,  by 
Mr.  Adams.  What  was  the  reply?  Ver- 
bally, sell  the  bills  and  be  damned.  I  have 
so  often  troubled  you  with  letters  since  I 
saw  yon,  without  an  answer  to  any  one  of 
them,  that  I  can  hardly  expect  one  on  this 
occasion ;  but  once  more,  I  intreat  it." 

There  is  the  deposition  of  a  witness, 
which  proves  that  it  appears,  by  Hunter's 
books,  the  bills  were  drawn  for  the  payment 
of  the  tobacco  purchased  by  him,  of  Hop- 
kins; that  he  lived  with  Hunter  at  that 
time ;  recollects  the  disposal  of  the  tobacco, 
and  that  no  part  thereof  was  shipped  to 
Blane ;  but,  that  the  same  was  shipped  to 
Fanny  and  Forrest  of  Havre  de  Grace,  for 
an  advance  made  by  them  here,  to  Hunter : 
Which  was  applied  as  Hunter's  business 
required ;  whether  for  the  purchase  of 
produce,  or  the  payment  of  his  debts.  That 
Hunter  shewed  Blane 's  letter  in  some 
instances,  when  he  wanted  to  sell  bills  on 
Blane;  but,  does  not  know  whether  he 
shewed  it  to  the  plaintiff;  that  these  were 
the  first  bills,  drawn  by  Hunter  on  Blane, 
after  the  receipt  of  the  letter  of  the  23d  of 
November,  1789. 

Another  deposition  states,  that  the  wit- 
ness had,  in  the  beginning  of  the  year 
367  1790,  heard  Hunter  *say,  he  had  a 
right  to  draw  on  Blane;  and,  that 
he  afterwards  heard  the  plaintiff  say,  he 
had  bills  from  Hunter  on  Blane ;  and,  that 
Hunter  had  shewn  him  B lane's  letter. 

The  High  Court  of  Chancery  dismissed 
the  bill  with  costs.  And  Hopkins  appctaled 
to  this  Court. 

Marshall,  for  the  appellant. 

That  Hopkins  made  advances  for  the 
bills,  and  that  he  took  the  bills  upon  the 
authority  of  Blane' s  letter,  is  clearly  col- 
lectable from  the  circumstances  of  the  case. 
The  question,  therefore,  is,  whether  Blane, 
apon  that  authority,  is  bound  to  pay  the 
biUs? 

The  mode  of  negotiating  the  bills,  was 
left  by  Blane  to  the  discretion  of  his 
agent;  and,  the  instructions  were,  to  ne- 
gotiate them  in  the  best  manner  in  his 
power.  Of  course,  the  agent  was  not  lim- 
ited by  his  instructions;  and,  therefore, 
whether  he  appropriated  them  rightly  or 
not,  the  bill-holder  could  not  be  affected 
by   it,  since   he  had  no  control  over  him ; 


and,  consequently,  was  not  responsible  for 
his  conduct. 

It  does  not  matter  whether  the  bills  were 
negotiated  for  tobacco  or  money,  because 
the  agent  might  as  well  have  misapplied 
money  as  tobacco;  and,  yet  it  was  essential 
to  his  agency,  that  he  should  be  able  to 
change  them  into  one,  or  the  other.  For, 
it  might  not  suit  the  merchant  or  planter 
here,  to  take  bills  for  his  grain;  and, 
therefore,  the  agent  would  be  obliged  to 
give  them  something  which  they  would 
take ;  and  this,  he  had  no  other  means  of 
raising,  but  by  the  bills.  Either,  there- 
fore, he  must  have  sold  the  bills  for  money, 
or  if  that  could  not  be  done,  for  tobacco ; 
which  he  might  change  into  money,  in 
order  to  make  grain  purchases  with. 

The  principles  of  this  case,  have  been 
already  decided  by  this  Court  in  Hooe  v. 
Oxley,  1  Wash.  19.  But,  the  case  at  bar 
is  not  so  strong  as  that ;  for,  upon  examin- 
ing the  record,  in  that  case,  it  will  be  found 
that  the  authority  of  Ponsonby,  was  much 
more  limited  there,  than  that  of  Hnn- 
368  ter  *was  here.  In  other  respects,  the 
cases  perfectly  resemble  each  other  in 
principle.  For,  the  bills  there,  were  drawn 
for  other  objects,  than  the  principals  in- 
tended, as  well  as  here. 

The  powers  given  in  the  letter  were  ample 
enough,  to  authorise  Hunter  to  purchase  to- 
bacco itself  and  ship  it  to  Blane.  For,  it 
enumerates  tobacco  amongst  the  articles  of 
commerce;  and  begs,  that  despatch  may  be 
used  at  all  events,  in  any  of  the  enumerated 
ways;  as  nothing  could  compensate  the  in- 
jury of  delay.  By  which  it  may  be  fairly 
argued,  that  the  purchase  of  tobacco  was 
authorised. 

Wickham,  contra. 

It  is  clear,  that  Blane  never  has  received 
value  for  the  bills ;  and,  that  he  did  not 
even  know  of  the  plaintiff's  contract  with 
Hunter.  It  is  also  clear,  that  the  bills  were 
not  drawn  upon  the  credit  of  Blane's  letter ; 
but,  that  the  plaintiff  trusted  Hunter  only. 
Their  letters  shew  an  explicit  reciprocal 
confidence  in  each  other.  Therefore,  the 
argument  that  the  plaintiff  proceeded  upon 
the  authority  of  Blane's  letter,  cannot  be 
maintained.  There  is  no  proof  that  he 
ever  saw  it ;  and,  the  circumstances  repel 
such  an  inference.  It  was  wholly  unlikely, 
that  Hunter  would  have  shewn  it,  or  that 
he,  from  his  confidence  in  Hunter,  would 
have  required  a  sight  of  it. 

If  the  plaintiff  bought  the  bills  of  Hunter, 
they  must  have  been  paid  for,  either  in 
the  bank  notes  or  tobacco.  The  letters 
prove  it  was  not  the  first;  because,  they 
treat  the  bank  notes  as  a  loan. 

And,  as  to  the  tobacco;  the  inference  is, 
that  it  was  tobacco  which  the  plaintiff 
lodged  with  Hunter,  to  sell  for  him;  and, 
that  it  was  not  an  original  contract  of  sale 
for  tobacco,  to  be  paid  for  in  bills;  but, 
that  the  bills  were  deposited  with  the 
plaintiff,  to  be  sold  for  Hunter:  Which  is 
manifested,  by  the  difference  of  exchange, 
at  which  they  were  to  be  settled.  The 
plaintiff,  therefore,  should  not  have 
sent     the     bills     to      London,    and     had 
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369  *them  protested ;  but,  should  have  re- 
turned them  to  Hunter. 

Perhaps  it  will  be  said,  that  he  took  them 
as  a  pledge;  but,  it  never  could  have  been 
intended,  that  such  a  power  should  have 
been  within  the  limits  of  Hunter's  agency. 
Such  a  construction  would  ruin  trade. 

Blane's  name  was  never  mentioned  in 
the  correspondence;  and,  therefore,  the 
presumption  is,  that  the  plaintiff  did  not 
rely  upon  him. 

The  agency  of  Hunter  was  limited  and 
confined  to  the  purchase  of  grain,  during  a 
scarcity  which  prevailed  abroad.  This  was 
the  primary  object;  despatch  was  subor- 
dinate to  it;  although,  that  was  important 
througn  fear  that  the  market  might  be 
lost :  But,  freight  was  entirely  secondary ; 
and,  only  to  be  taken  in  case  the  other 
failed.  The  agent,  therefore,  had  no  au- 
thority to  meddle  with  any  thing  else, 
whilst  grain  could  be  got.  Blane  never 
contemplated  the  purchase  of  tobacco,  or 
any  other  article  but  grain :  he,  only  went 
on  the  idea,  that  people  would  put  them  on 
board,  on  freight.  For,  he  says  nothing  of 
the  places,  to  which  they  were  <  to  be  sent. 
Therefore,  Hunter  must  be  taken  to  have 
bought  the  tobacco  on  his  own  account ; 
and,  not  upon  that  of  Blane. 

Hooe  V.  Oxley,  1  Wash.  19,  differs  from 
this  case.  Ponsonby  there,  was  in  the 
character  of  an  agent  merely,  and  not  of 
merchant.  Of  course,  when  he  drew  a  bill, 
the  presumption  was,  that  he  drew  it  in 
his  authorised  character  of  agent ;  but  here. 
Hunter  was  acknowledgedly  a  general  mer- 
chant ;  and,  therefore,  not  to  be  presumed  to 
have  acted  as  agent,  except  where  the  cir- 
cumstances evidently  shew  it. 

If  in  the  case  of  Hooe  v.  Ozley,  the  bills 
had  been  drawn  for  the  purchase  of  grain, 
the  principals  of  Ponsonby  would  not  have 
been  bound.  That  case  would  then  in  fact 
have  resembled  this;  but,  at  present  it 
does  not. 

370  *An  exception  is  made  in  that 
case,  which,  according  to  legal  in- 
ferences, will  apply  here.  It  is  there  said 
by  the  Court,  that  the  general  principles 
which  they  laid  down,  '^excluded  the  idea 
of  collusion  between  the  bill-holder  and 
the  agent,  to  abuse  the  powers  confided 
by  the  principal.  Such  a  circumstance 
would  defeat  the  bill-holder,  in  his  attempt 
to  charge  the  principal."  If,  then,  the 
plaintiff  did  see  the  letter  of  Blane,  he  nec- 
essarily saw  that  his  powers  were  confined, 
and,  therefore,  having  entered  into  a  con- 
tract with  him,  out  of  the  limits  of  his  in- 
structions, the  law  will  interpret  it  a 
collusion ;  which  will  defeat  his  attempt  to 
charge  the  principal.  However,  I  do  not 
charge  the  plaintiff  with  any  actual  collu- 
sion ;  I  only  insist  upon  the  inference  which 
the  law  would  make,  had  be  actually  seen 
the  letter.  For,  as  Blane  evidently  never 
intended  his  bills  to  be  applied  to  the  pur- 
chase of  tobacco;  such  a  contract  founded 
on  a  view  of  the  letter,  would  fall  within 
the  exception  above-mentioned. 

Randolph,  on  the  same  side.  The  bills 
have  been  endorsed  over  by  Hopkins;  and, 


he  does  not  shew  his  right  to  hold  them 
again :  which  we  might  fairly  insist,  he 
was  bound  to  do,  if  it  were  necessary  to 
support  our  cause. 

But,  Hunter  could  not  buy  tobacco  with 
the  bills ;  for,  he  was  expressly  limited  to 
the  purchase  of  grain.  The  enumeration 
of  commercial  articles,  did  not  authorise  the 
purchase  of  tobacco ;  for,  it  was  not  one  of 
them.  Grain  was  the  great  object;  and 
the  others  were  merely  secondary. 

Either  the  plaintiff  saw  the  letter  of 
Blane,  or  he  did  not.  If  the  last,  then 
there  is  no  room  to  argue,  that  he  relied 
upon  the  credit  of  Blane.  But,  if  the 
former,  then,  he  falls  within  the  exception 
mentioned  in  Hooe  v.  Oxley. 

If  the  bills  were  merely  pawned  as  a   se- 
curity for  payment  for  the   tobacco,    then 
the  plaintiff's  claim  cannot  be  maintained  ; 
because,  a  factor  cannot  pledge  the  prop- 
erty   of  his   principal  as   a  security 

371  *for  his  own  debt.    Paterson  v.  Taah» 
2  Stra.  1178. 

The  plaintiff's  delay  in  calling  on  Blane, 
shews  he  did  not  think  him  liable ;  and, 
that  he  was  probably  endeavoring  to  get  it 
of  Hunter ;  whose  credit  he  knew  was  de- 
clining. 

Upon  principle,  if  the  plaintiff  saw 
Blane's  letter,  he  took  the  bills  subject  to 
the  conditions  and  restrictions  which  it 
contained.  [Mason  v.  Hunt  et  al.]  Dougl. 
297. 

Marshall,  in  reply. 

The  authority  of  Hooe  v.  Oxley,  as  ap- 
plied to  this  case,  remains  unimpeached. 
For,  although  Blane  did  not  receive  value 
for  his  bills  in  this  case,  no  more  did  Oxley 
A  Hancock  for  theirs,  in  that. 

Whether  the  principal  receives  value  or 
not  is  unimportant,  provided  the  agent  has 
power  to  draw.  The  plaintiff  clearly  took 
the  bills  on  the  credit  of  Blane.  It  is,  at 
first  sight,  presumable  that  the  payee  sees 
the  authority,  before  he  takes  the  bill ;  to 
omit  it  would  be  such  a  gross  act  of  indis- 
cretion, as  few  men  would  be  guilty  of. 
The  conclusion,  therefore,  is,  that  the 
plaintiff  saw  the  power,  and  having  seen 
it,  he  was  not  bound  to  enquire  further, 
whether  the  principal  actually  received 
value  for  the  bills  or  not? 

But,  whether  the  plaintiff  saw  the  power 
or  not,  he  was  bound  by  it ;  because,  he 
ought  to  have  seen  it:  and  if  he  did  not, 
it  was  a  folly,  which   would  not  avail  him. 

For,  by  contracting  under  it,  he,  in  judg- 
ment of  law,  undertook  to  know  it,  and, 
therefore,  was  bound  by  its  contents.  But 
if  he  is  bound  by  it,  he  should,  on  the  other 
hand,  have  all  the  benefits  of  it. 

In  Hooe  v.  Oxley,  it  was  not  proved  that 
all  the  letters  were  shewn  to  the  sellers; 
but  Ponsonby  held  them;  and,  therefore, 
it  was  decided  that  Hooe  A  Harrison  might 
avail  themselves  of  them,  because  they 
would  have  been  bound  by  them. 

The  intimacy  between   the   plaintiff  and 
Hunter,  forms  no  objection ;  it  would 

372  equally  have  held  in  *Hooe  v.  Oxley : 
But  it  was  considered  as  unimportant. 

If  the  plaintiff  had  trusted  Hunter  only. 
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he  would  have  taken  his  note  or  bond ;  but 
omitting'  to  do  so,  he  must  be  held  to  have 
relied  on  Blane:  Who,  haying'  trusted  an 
improper  man,  should  bear  the  loss  when 
tiie  trust  has  been  abused,  and  not  an  inno- 
cent man,  who,  through  him,  confided  in 
Blane. 

The  plaintiff's  letters  do  not  shew,  that 
the  bills  were  paid  for  ii|  tobacco,  more 
than  money.  For,  he  was  only  remon- 
strating with  Hunter,  whether  he  would 
saffer  the  bills  to  be  sacrificed :  But,  this 
did  not  destroy  Blane* s  obligation  to  pay 
the  bills,  which  were  properly  issued. 

The  bills  were  not  taken  as  a  pledge ;  for, 
the  plaintiff  took  them  as  a  payment,  and 
had  an  immediate  right  to  sell  them. 

The  arg'ument,  that  Hunter  was  an  agent 
for  a  particular  purpose  only,  proves  noth- 
ing. For,  if  he  was  a  particular  agent,  it 
was  to  draw  bills  within  a  certain  limited 
time,  and  he  has  done  it,  within 
that  time.  He  was  not  circumscribed  by 
Blane,  as  to  the  mode  of  negotiating  the 
bills;  and,  therefore,  the  payee  was  not 
bound  to  make  enquiry  relative  thereto. 

As  to  the  argument,  founded  on  the  ex- 
ception to  the  general  principles  laid  down 
by  the  Court,  with  regard  to  agency  in 
Hooe  V.  Oxley ;  the  answer  is,  that  there 
is  nothing  to  bring  the  case  within  it. 
That  exception  means  a  fraudulent  combi- 
nation between  the  bill-holder  and  the 
agent,  to  defraud  the  principal;  as,  for  in- 
stance, to  get  payment  of  an  old  debt,  or 
for  some  other  corrupt  purpose ;  but  it  was 
not  intended  to  apply  to  the  case  of  a  fair 
bargain,  for  an  article  as  current  as  money, 
and  capable  of  being  turned  into  it,  at  any 
moment.  Such  a  transaction,  instead  of 
being  collusive,  was  actually  putting  funds 
into  the  hands  of  the  agent,  to  enable  him 

to  exercise  his  functions. 
373  *But,  all  the    principles  contended 

for  on  the  other  side,  were  overruled 
in  the  case  of  Hooe  v.  Oxley;  which  is 
strongfer  than  this  for  another  reason,  be- 
side that,  which  I  mentioned  before; 
namely,  that  here  there  was  an  express 
authority  g-iven  the  agent,  which  the  Court 
thoug-ht  could  only  be  implied  there. 

In  that  case,  Ponsonby  had  no  right  to 
snbstitate  himself  for  the  planters;  yet, 
the  Conrt  held  the  principals  bound  by  the 
sabstitotion. 

That  Hunter  was  a  merchant,  makes  no 
difference ;  or  if  any,  it  is  against  Blane. 
Because,  if  Ponsonby  was  not  a  general 
merchant,  it  was  more  manifest  that  he 
acted  as  ag^ent:  and,  therefore,  the  bill- 
holder  was  the  more  bound  to  exact  a  stricter 
conformity  to  his  agency,  and  to  take  care 
that  he  did  not  exceed  his  powers  in  the 
transaction. 

The  plaintiff's  not  sending  the  bills  im- 
mediately, does  not  alter  the  case ;  because 
no  loss  is  proved  to  have  been  sustained 
in  consequence  of  it;  and,  being  amongst 
the  first  that  were  drawn,  they  could  have 
created  neither  caution  nor  suspicion  in 
Blane :  who  would  have  concluded  that  they 
were  drawn  for  the  purposes  of  the  agency. 
Besides,  it  was  held  in  this   Court,    in   the 

V  R,  1  Call— 10 


case  of  Stott  v.  Alexander,  l^Wash.  331, 
that  eighteen  months  was  a  reasonable  time 
for  negotiating  bills  of  exchange  drawn 
here. 

Both  agent  and  principal  were  liable,  if 
the  plaintiff  chose  to  consider  them  so ;  and 
he  might  pursue  them  one  after  the  other, 
if  he  thought  proper. 

In  short,  upon  principle,  as  well  as  upon 
the  authority  of  Hooe  v.  Oxley,  (which,  in 
all  its  parts  comes  completely  up  to  the 
present  case, )  I  contend  that  the  decree  is 
erroneous,  and  ought  to  be  reversed. 

PENDLETON,  President.  On  this  oc- 
casion we  are  referred  to  the  case  of  Hooe 
&  Harrison  v.  Oxley  A  Hancock,  1 
374  Wash.  19,  as  a  case  where  *the  prin- 
ciples are  established  which  direct 
the  present  decision.  We  have  revised 
that  case,  and  approve,  as  well  of  the 
general  principles  laid  down,  as  of  the  ap- 
plication of  them  to  that  case,  and  if  those 
principles  apply  equally  to  the  present 
case,  the  same  decree  will  be  made,  which 
makes  it  necessary  to  compare  the  circum- 
stances of  the  two  cases. 

Both  powers  are  of  the  second  class  men- 
tioned in  that  case ;  limited  as  to  the  ob- 
ject, or  the  business  to  be  done,  and  the 
agent  left  at  large  as  to  the  mode  of  trans- 
acting it.  In  that  case  the  business  of 
Ponsonby  was  to  procure  consignments  of 
tobacco  to  Oxley  &  Co.  shipped  on  board 
their  vessels ;  to  facilitate  which,  he  was 
empowered  to  make  advances  to  the  ship- 
pers, and  for  that  purpose,  to  draw  bills  of 
exchange  on  Oxley  &  Co.  which  they 
promised  should  be  duly  honored.  In  this 
respect,  that  case  is  misstated  in  the  out- 
set, that  he  was  authorised  to  purchase  to- 
bacco; but,  the  mistake  is  corrected  in 
the  opinion  of  the  Court.  The  bills  in  that 
case,  were  drawn  for  the  tobacco  purchased 
to  load  the  Lady  Johnson,  and  shipped  on 
board  her  by  Ponsonby  himself,  consigned 
1o  Oxley  &  Co.  when  other  consignments 
were  not  to  be  procured  for  her  loading;  so 
that  the  principal  purposes  were  answered; 
namely,  that  of  loading  their  vessel,  and 
entitling  them  to  commissions  for  the  sale 
of  the  tobacco.  The  only  difference  was, 
that  in  case  the  tobacco  did  not  produce  the 
amount  of  the  advance,  he  would  become 
their  debtor  for  the  difference,  instead  of 
many  correspondents;  and  they  left  the 
opportunity  of  engaging  such  correspond- 
ents in  future :  Which  being  of  an  inferior 
nature  to  the  other,  it  was  doubted  whether 
Ponsonby  was  not  within  the  strict  limits  of 
his  agency,  so  as  to  entitle  him  to  his  dam- 
ages against  Oxley,  for  having  protested 
his  bills,  if  the  case  had  come  on  as  be- 
tween them;  especially,  as  by  their  letter 
of  November  the  30th,  1784,  with  full  in- 
formation before  them  of  what  he  had  done, 
they    seemed  to    confirm    it,  but    forbid  its 

being  repeated. 
375  *In  this  case,  if  the  cause  had  come 
on  between  Hunter  and  Blane,  it 
would  not  admit  of  a  moment's  doubt. 
The  bills  were  drawn  for  the  purchase  of 
tobacco,  not  authorised  by  the  power,  nor 
applied  to  the  use  of  Blane,  either  as  a  re- 
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xaittance,  or  for  the  despatch  of  his  vessels : 
it  is  consigned  to  merchants  at  Havre  de 
Grace,  not  named  in  the  power,  and  the 
proceeds  advanced  to  Mr.  Hunter  here,  and 
applied  in  the  purchase  of  produce  and  pay- 
ment of  his  debts.  The  produce  not  stated, 
to  be  that  of  grain  sent  to  Mr.  Blane,  was 
to  bring  it,  by  a  circuitous  operation  within 
the  power. 

We  then  compare  the  case  of  the  bill- 
holders.  Ponsonby  had  been  from  May, 
1783,  in  the  exercise  of  his  power  of  load- 
ing Ozley's  vessels  and  in  the  habit  of 
drawing  bills  for  advances  to  the  shippers, 
and  his  power  communicated  in  a  circular 
letter,  written  to  engage  correspondents. 
However,  in  the  infancy,  his  power  to 
draw  was  not  so  notorious;  and  an  endorser 
was  in  some  instances  required.  Mr. 
Smith  endorsed  one  of  his  bills ;  of  which 
Mr.  Smith  informs  Oxley  by  letter  in  Sep- 
tember, 1783,  taking  notice,  that  Ponsonby 
had  applied  to  him  to  endorse  his  bills  on 
them,  to  get  money  to  advance  to  the  ship- 
pers; and  that  he  had  endorsed  one.  In 
answer  to  this  letter,  they  thank  Smith  for 
his  assistance  to  Ponsonby,  whose  bills  on 
them  they  say  will  meet  due  honor :  A  gen- 
eral expression,  not  confined  to  that  partic- 
ular bill,  but  to  Ponsonby' s  bills  generally, 
which  continued  to  be  frequently  drawn, 
and  as  constantly  paid ;  until  those  in  dis- 
pute were  drawn,  circumstanced  as  before 
stated,  in  fall  1784,  and  were  protested. 

In  the  present  case,  the  bills  were  drawn 
in  the  commencement  of  the  agency ;  when 
the  agent's  power  to  draw  had  gained  no 
accession  from  his  habit  of  drawing,  and 
Blane's  of  paying;  and,  therefore,  must 
depend  on  the  power  itself,  and  the  circum- 
stances under  which  Mr.  Hopkins  received 
the  bills;  that  is  to  say,  whether  he  took 
them  upon  the  credit  of  Hunter  him- 
376  self,  or  was  induced  to  take  *them  on 
the  credit  of  Blane,  from  a  well 
founded  opinion  that  he  was  bound  to  pay 
them?  It  was  laid  down  by  the  appellant's 
counsel,  that  bills  of  exchange  are  pur- 
chased upon  the  credit  of  the  person  on 
whom  they  are  drawn ;  but  this  as  a  general 
position  is  not  correct:  they  are  generally 
taken  on  credit  of  the  drawer,  which,  if 
doubted,  is  fortified  by  an  endorser,  the 
drawee  not  being  bound  until  his  accept- 
ance ;  and  then  the  drawer  is  not  discharged 
till  actual  payment,  unless  by  delay  the 
holder  gives  credit  to  the  accepter,  and  so 
loses  the  other  resort. 

We  suppose  the  counsel  only  meant  the 
case  of  a  bill  drawn  by  an  agent  on  his 
principal,  pursuant  to  his  power  given  to 
draw,  and  to  such  bills  the  observation  ap- 
plies. That  these  bills  were  not  within  the 
letter  or  spirit  of  the  power,  has  been 
stated;  and  whether  Mr.  Hopkins  was  in- 
duced to  take  them,  on  a  supposition  that 
they  were  drawn  to  procure  money  to  fulfill 
the  purpose  of  the  agency,  by  circuitous 
operation,  depends  upon  the  circumstances 
attending  the  negotiation. 

That  Hunter  shewed  these  letters  to  some 
persons  to  whom  he  wished  to  sell  bills,  as 
a    proof  of  his  power  to  draw,  is  proved. 


but  this  would  seem  to  be  after  these  bills 
were  drawn ;  which  Scott  proves  to  have 
been  the  first  drawn  by  Hunter,  after  the 
receipt  of  the  letters.  That  they  were 
shewn  to  Mr.  Hopkins  at  the  time,  is  not 
otherwise  proved  than  by  his  own  declara- 
tion to  Watson ;  when  made,  does  not  ap- 
pear, nor  is  it  material,  since,  whatever 
credit  may  be  privately  due  to  the  assertions 
of  that  gentleman,  they  are  not  here  to  be 
taken  for  proof.  It  might  be,  that  Hunter 
found  it  unnecessary  to  shew  those  letters ; 
since  his  bills  might  pass  to  Mr.  Hopkins 
upon  his  own  credit  as  a  merchant,  with 
whom  Mr.  Hopkins  had  had  former  deal- 
ings, and  been  in  intimacy.  The  accounts 
between  them,  with  Mr.  Hopkins's  subse- 
quent letters,  make  a  strong  impression 
that  this  was  really  the  case,  and  the  bills, 
taken     upon     Hunter's    credit;     the 

377  powers,  from  Blane,  being  *only  now 
resorted  to,  when  Hunter's  insolvency 

would    otherwise    occasion    a    loss   of    the 
money. 

Whether  the  bills  were  at  first  taken  ab- 
solutely, or  on  trust,  to  be  sold  for  Hunter, 
and  whether  the  exchange  was  fixed  or  left 
to  depend  upon  what  they  would  sell  for, 
seems  quite  immaterial  to  Blane,  and, 
therefore,  need  not  be  considered.  One  cir- 
cumstance drawn  from  the  correspondence 
though,  seems  of  weight.  If  Mr.  Hopkins 
took  these  bills  upon  the  credit  of  Blane,  it 
was  certainly  his  duty,  upon  the  general 
principle  of  negotiation,  to  have  presented 
them  to  Blane,  or  given  him  early  notice 
of  them,  to  enable  him  to  regulate  his  con- 
duct as  to  the  agency  of  Hunter ;  for  want  of 
which,  he  might  have  paid  other  bills  which 
he  would  have  refused,  if  he  had  known 
himself  bound  to  pay  these  bills :  or  finding 
his  agent  abusing  his  confidence,  he  might 
have  put  an  end  to  his  powers  at  an  earlier 
period.  But  these  bills  received  the  22d 
of  February,  remained  in  Mr.  Hopkins's 
hands,  for  reasons  disclosed  in  the  corre- 
spondence with  Hunter,  at  least  till  May 
the  4th,  the  date  of  Mr.  Hopkins's  last  let- 
ter, and  probably  longer,  since  by  the  note 
at  the  foot  of  the  bill,  they  do  not  appear 
to  be  presented  till  the  31st  of  August ;  and 
that  is  the  first  notice  which  Blane  had,  of 
their  being  drawn.  There  seems  to  be  the 
same  reason  for  diligence  in  the  application 
to  Mr.  Blane,  if  he  was  chargeable  in  this 
case,  as  there  is  for  the  like  diligence  to 
charge  the  drawer,  when  he  is  to  be  made 
liable  for  want  of  acceptance  and  payment. 
The  form  of  the  bill  too,  directs  the  money 
to  be  charged  to  the  account  of  Hunter,  in- 
stead of  directing  it  to  be  placed  to  account 
of  grain  purchased  for  your  use  by  me  aa 
your  agent ;  a  circumstance,  which  ought 
in  these  cases  to  be  observed ;  in  order  to 
show,  on  whose  credit  the  bills  were  drawn, 
and  to  avoid  disputes  of  the  present  nature. 
But,  as  this  is  not  always  attended  to,  and 
was  not  observed  in  Oxley' s  Case,  it  would 
not  alone  have  weight;  yet,  it  has  some, 
when    added    to     the    other    circum- 

378  stances.     The  accounts  shew  that  *the 
plaintiff  and  Hunter  had  dealings  to- 
gether as  ordinary   merchants;  an  account 
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of  which  was  settled  in  December,  1789. 
The  balance  begins  the  account,  in  which 
are  added  snndrj  articles  of  debit  and  credit, 
nndonbtedly  of  a  private  nature ;  and  with 
these  are  intennized  a  debit  for  the  tobacco 
and  the  credit  for  the  bills,  differing  in 
amount;  and,  although  that  difference  is 
only  61.  15s.  9d.,  it  is  yet  a  circumstance 
to  shew  that  those  articles  were  not  a  sep- 
arate independent  dealing. 

The  correspondence  confirms  the  idea  of 
the  bills  haying  been  taken  from  Hunter  in 
his  private  capacity,  and  not  in  his 
agency ;  since  not  a  word  or  hint  is  given 
of  Blane's  having  any  concern  in  them,  in 
any  of  the  letters. 

When  we  return  to  the  accounts,  there 
are  two  which  agree ;  the  1st  annexed  to 
Blane's  answer,  the  other  I  suppose  intro- 
duced by  Mr.  Hopkins,  making  a  balance 
of  2481.  48.  9d.  due  to  him.  There  is  a  third 
account  with  the  same  articles  and  making 
the  same  balance;  which  being  made  an 
article  of  debit,  this  article  is  added,  '*to 
bills  of  exchange  on  Thomas  Blane,  re- 
turned protested  with  costs  5601.  6s.  9d. 
making  8081.  lis.  6d:"  and  this  account, 
so  far,  has  the  name  of  Mr.  Hopkins,  Oc- 
tober 9,  1790,  the  same  date  of  the  other 
t^o.  Then  follow  several  credits,  amount- 
ing to  3751.  lis.  7d.  which  would  leave  a 
balance  of  4321.  19s.  lO^d.  only  due  from 
Hunter,  shewing  1271.  6s.  lOJi^d.  to  have  been 
paid  him  in  part  of  the  bills;  and  this 
would  evince  further,  that  Mr.  Hopkins, 
after  the  protest,  considered  Hunter  as  his 
debtor.  But  at  the  foot  is  a  certificate  of 
Mr.  Scott's,  that  * '  the  above  is  a  true  state- 
ment of  John  Hopkins's  account  as  it  stands 
on  the  t>ooks  of  the  late  William  Hunter;" 
which  creates  a  doubt,  whether  the  debit  of 
the  protested  bills  as  well  as  the  latter  cred- 
its were  not  taken  from  Hunter's  books  so  as 
to  do  away  the  influence  of  Mr.  Hopkins's 
having  made  it  a  debit  in  his  accounts ;  and 

that  circumstance  is  disregarded. 
379  *But,  another  circumstance  has 
considerable  weight ;  namely,  that  al- 
though these  bills  were  protested  on  the  2d 
of  November,  1790,  Mr.  Hopkins  does  not 
appear  to  have  made  any  application  to 
Mr.  Blane  until  May,  1793;  when  he  com- 
menced this  suit :  Which  evinces,  that  dur- 
ing that  time  he  relied  on  Mr.  Hunter;  thus 
depriving  Mr.  Blane  of  an  opportunity  of 
pursuing  a  remedy  against  Hunter,  as  he 
might  have  done,  if  a  demand  had  been 
made  at  an  earlier  period,  by  Mr.  Hopkins. 
Upon  the  whole  circumstances  then,  we  are 
of  opinion,  that  Mr.  Hopkins  took  these 
bills  upon  the  credit  of  Mr.  Hunter,  (un- 
connected with  his  agency  for  Blane;)  and 
not  upon  the  credit  of  Blane  in  consequence 
of  that  agency.  Therefore,  upon  general 
principles,  as  well  as  in  conformity  to  the 
decision  in  Oxley's  Case,  we  are  unani- 
mously, for  affirming  the  Chancellor's  de- 
cree, dismissing  the  bill. 


Mitchell  V.  Kelly. 
[Tuesday,  October  80,  1798.] 
Awards—OrdOT*  of  Reference— Constrnction  of  Stat- 


ute.*—Does  the  act  of  Assembly,  relatiuff  to 
awards  apply  to  orders  of  reference  made  in 
causes  durlnff  the  progress  of  suits? 
Sane- Entry  of  JudffmoBt— Not  necessary  that  the 
award  should  lie  lu  Court  two  terms  before  Judflr- 
ment,  if  the  party  offers  exceptions;  for,  that  is  a 
waiver. 

Kelly  brought  indebitatus  assumpsit 
against  Mitchell  in  the  District  Court  of 
Northumberland;  plea,  non  assumpsit,  and 
issue.  Afterwards  on  the  6th  day  of  April, 
1795,  the  parties  by  rule  of  Court,  referred 
the  cause  to  the  determination  of  Bellfield 
and  Brewer,  or  their  umpire,  and  agreed 
that  the  award  shall  be  made  the  judgment 
of  the  Court.  The  order  was,  that  the  ref- 
erees might  proceed  ez  parte,  if  either  side 
failed  to  attend  after  notice.  In  April,  17% ; 
the  arbitrators  returned  their  award,  bear- 
ing date  the  25th  day  of  March,  17%; 
wherein,  after  stating  that  due  notice  had 
been  given,  and  that  they  had  had  the  par- 
ties before  them,  and  considered  the  ex- 
hibits and  evidences  produced,  they 
380  awarded  a  balance  due  *to  Kelly, 
from  Mitchell,  of  2031.  7s.  7d.  agree- 
ably to  an  account  thereto  annexed.  Which 
award  was  made  the  judgment  of  the  Court 
on  the  4th  day  of  April,  17%.  From  this 
judgment,  Mitchell  appealed   to  this  Court. 

The  defendants  filed  a  bill  of  exceptions 
to  the  Court's  opinion,  stating,  that  he  had 
moved  to  reject  the  award,  for  reasons  stated 
in  his  affidavit,  (which  is  annexed  to  the 
accounts  furnished  the  defendant  by  the 
said  Brewer,  one  of  the  arbitrators;)  but» 
that  the  Court  over-ruled  the  motion. 

The  affidavit  referred  to,  states  that  the 
defendant  had  received  no  notice  from  the 
plaintiff,  to  attend  the  arbitrators  since 
the  first  of  September,  then  last  part;  and, 
that  the  account  thereto  annexed,  in  the 
hand  writing  of  the  said  Brewer  was,  by 
him,  delivered  to  the  defendant,  some  time 
in  the  said  month  of  September. 

This  affidavit  bears  date  the  2d  day  of 
April,  17%. 

Wickham,  for  the  appellant. 

The  award  must  lie  a  term  for  the  party 
to  except;  for,  otherwise,  he  would  have 
no  efifectual  opportunity  of  shewing  cause 
against  it;  because,  the  judgment  would 
be  final,  and  an  execution  might  issue  on  it 
before  the  time,  for  making  his  exception, 
had  expired.  But,  this  would  be  plainly 
contrary  to  the  act  of  Assembly.  R.  C.  54, 
[c.  114,  {  2,  p.  454,  ed.  1819;  c.  46,  13  Stat. 
Larg.  63].  The  appellant  offered  a  good 
exception  to  the  award,  and  whether  true 
or  false,  was  not  important,  for  he  ought  to 
have  been  allowed  time  to  support  it.  An- 
other notice  should  have  bee^n  given  to  the 
appellant,    after   the   copy   of  the  account 

*A wards— Orders  of  Reference— Construction  of  Stat- 
ute.—If  there  be  an  order  of  reference  made  dur- 
ing the  pendency  of  a  salt,  the  award.  In  parsu- 
ance  thereof,  need  not  lie  In  court  two  terms,  as 
It  Is  not  within  the  act  of  Assembly,  upon  awards. 
Holcomb  y.  Floumoy,  2  Call  433,  437,  cltlnff,  with  ap- 
proval, the  principal  case.  See  monographic  noU  on 
"Arbitration  and  Award"  appended  to  Bassett 
V.  Cunnlnffham,  9  Gratt  884. 
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xaittance,  or  for  the  despatch  of  his  vessels : 
it  is  consigned  to  merchants  at  Havre  de 
Grace,  not  named  in  the  power,  and  the 
proceeds  advanced  to  Mr.  Hunter  here,  and 
applied  in  the  purchase  of  produce  and  pay- 
ment of  his  debts.  The  produce  not  stated, 
to  be  that  of  grain  sent  to  Mr.  Blane,  was 
to  bring  it,  by  a  circuitous  operation  within 
the  power. 

We  then  compare  the  case  of  the  bill- 
holders.  Ponsonby  had  been  from  May, 
1783,  in  the  exercise  of  his  power  of  load- 
ing Oxley's  vessels  and  in  the  habit  of 
drawing  bills  for  advances  to  the  shippers, 
and  his  power  communicated  in  a  circular 
letter,  written  to  engage  correspondents. 
However,  in  the  infancy,  his  power  to 
draw  was  not  so  notorious;  and  an  endorser 
was  in  some  instances  required.  Mr. 
Smith  endorsed  one  of  his  bills ;  of  which 
Mr.  Smith  informs  Oxley  by  letter  in  Sep- 
tember, 1783,  taking  notice,  that  Ponsonby 
had  applied  to  him  to  endorse  his  bills  on 
them,  to  get  money  to  advance  to  the  ship- 
pers; and  that  he  had  endorsed  one.  In 
answer  to  this  letter,  they  thank  Smith  for 
his  assistance  to  Ponsonby,  whose  bills  on 
them  they  say  will  meet  due  honor:  A  gen- 
eral expression,  not  confined  to  that  partic- 
ular bill,  but  to  Ponsonby*s  bills  generally, 
which  continued  to  be  frequently  drawn, 
and  as  constantly  paid ;  until  those  in  dis- 
pute were  drawn,  circumstanced  as  before 
stated,  in  fall  1784,  and  were  protested. 

In  the  present  case,  the  bills  were  drawn 
in  the  commencement  of  the  agency ;  when 
the  agent's  power  to  draw  had  gained  no 
accession  from  his  habit  of  drawing,  and 
Blane's  of  paying;  and,  therefore,  must 
depend  on  the  power  itself,  and  the  circum- 
stances under  which  Mr.  Hopkins  received 
the  bills;  that  is  to  say,  whether  he  took 
them  upon  the  credit  of  Hunter  him- 
376  self,  or  was  induced  to  take  *them  on 
the  credit  of  Blane,  from  a  well 
founded  opinion  that  he  was  bound  to  pay 
them?  It  was  laid  down  by  the  appellant's 
counsel,  that  bills  of  exchange  are  pur- 
chased upon  the  credit  of  the  person  on 
whom  they  are  drawn ;  but  this  as  a  general 
position  is  not  correct :  they  are  generally 
taken  on  credit  of  the  drawer,  which,  if 
doubted,  is  fortified  by  an  endorser,  the 
drawee  not  being  bound  until  his  accept- 
ance ;  and  then  the  drawer  is  not  discharged 
till  actual  payment,  unless  by  delay  the 
holder  gives  credit  to  the  accepter,  and  so 
loses  the  other  resort. 

We  suppose  the  counsel  only  meant  the 
case  of  a  bill  drawn  by  an  agent  on  his 
principal,  pursuant  to  his  power  given  to 
draw,  and  to  such  bills  the  observation  ap- 
plies. That  these  bills  were  not  within  the 
letter  or  spirit  of  the  power,  has  been 
stated;  and  whether  Mr.  Hopkins  was  in- 
duced to  take  them,  on  a  supposition  that 
they  were  drawn  to  procure  money  to  fulfill 
the  purpose  of  the  agency,  by  circuitous 
operation,  depends  upon  the  circumstances 
attending  the  negotiation. 

That  Hunter  shewed  these  letters  to  some 
persons  to  whom  he  wished  to  sell  bills,  as 
a    proof  of  his  power   to  draw,  is  proved, 


but  this  would  seem  to  be  after  these  bills 
were  drawn ;  which  Scott  proves  to  have 
been  the  first  drawn  by  Hunter,  after  the 
receipt  of  the  letters.  That  they  were 
shewn  to  Mr.  Hopkins  at  the  time,  is  not 
otherwise  proved  than  by  his  own  declara- 
tion to  Watson ;  when  made,  does  not  ap- 
pear, nor  is  it  material,  since,  whatever 
credit  may  be  privately  due  to  the  assertions 
of  that  gentleman,  they  are  not  here  to  be 
taken  for  proof.  It  might  be,  that  Hunter 
found  it  unnecessary  to  shew  those  letters; 
since  his  bills  might  pass  to  Mr.  Hopkins 
upon  his  own  credit  as  a  merchant,  with 
whom  Mr.  Hopkins  had  had  former  deal- 
ings, and  been  in  intimacy.  The  accounts 
between  them,  with  Mr.  Hopkins's  subse- 
quent letters,  make  a  strong  impression 
that  this  was  really  the  case,  and  the  bills, 
taken     upon     Hunter's    credit;     the 

377  powers,  from  Blane,  being  *only  now 
resorted  to,  when  Hunter's  insolvency 

would    otherwise    occasion    a    loss   of   the 
money. 

Whether  the  bills  were  at  first  taken  ab- 
solutely, or  on  trust,  to  be  sold  for  Hunter, 
and  whether  the  exchange  was  fixed  or  left 
to  depend  upon  what  they  would  sell  for, 
seems  quite  immaterial  to  Blane,  and, 
therefore,  need  not  be  considered.  One  cir- 
cumstance drawn  from  the  correspondence 
though,  seems  of  weight.  If  Mr.  Hopkins 
took  these  bills  upon  the  credit  of  Blane,  it 
was  certainly  his  duty,  upon  the  general 
principle  of  negotiation,  to  have  presented 
them  to  Blane,  or  given  him  early  notice 
of  them,  to  enable  him  to  regulate  his  con- 
duct as  to  the  agency  of  Hunter ;  for  want  of 
which,  he  might  have  paid  other  bills  which 
he  would  have  refused,  if  he  had  known 
himself  bound  to  pay  these  bills:  or  finding 
his  agent  abusing  his  confidence,  he  might 
have  put  an  end  to  his  powers  at  an  earlier 
period.  But  these  bills  received  the  22d 
of  February,  remained  in  Mr.  Hopkins's 
hands,  for  reasons  disclosed  in  the  corre- 
spondence with  Hunter,  at  least  till  May 
the  4th,  the  date  of  Mr.  Hopkins's  last  let- 
ter, and  probably  longer,  since  by  the  note 
at  the  foot  of  the  bill,  they  do  not  appear 
to  be  presented  till  the  31st  of  August ;  and 
that  is  the  first  notice  which  Blane  had,  of 
their  being  drawn.  There  seems  to  be  the 
same  reason  for  diligence  in  the  application 
to  Mr.  Blane,  if  he  was  chargeable  in  this 
case,  as  there  is  for  the  like  diligence  to 
charge  the  drawer,  when  he  is  to  be  made 
liable  for  want  of  acceptance  and  payment. 
The  form  of  the  bill  too,  directs  the  money 
to  be  charged  to  the  account  of  Hunter,  in- 
stead of  directing  it  to  be  placed  to  account 
of  grain  purchased  for  your  use  by  me  as 
your  agent;  a  circumstance,  which  ought 
in  these  cases  to  be  observed;  in  order  to 
show,  on  whose  credit  the  bills  were  drawn, 
and  to  avoid  disputes  of  the  present  nature. 
But,  as  this  is  not  always  attended  to,  and 
was  not  observed  in  Oxley's  Case,  it  would 
not  alone  have  weight;  yet,  it  has  some, 
when    added    to     the    other    circum- 

378  stances.     The  accounts  shew  that  *the 
plaintiff  and  Hunter  had  dealings  to- 
gether as  ordinary   merchants;  an  account 
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of  which  iras  settlor     - 

The  baUnce  begins*?!   *«     r»e,>^ 

are  added  8nndr?arti^i®  *«coa^    ,— - 

these  a«  intemi^ed  »*i«     «at«ii*^  = 
and  the  credit  fo^*?h^««bitf^,^^ljJ«»« 

only  61.  ISs.  9d.,    it    ,^        tfaat    ^2*'^«F 
to  shew  that  tho4e   a  Ji.^  ^«< 
»«te  indepe„deaTdeI1i^'«« 

h«    private    M^ftjr^*e«   « 
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fectly  indeed;  but,  it  gives  notice  to  the 
defendant  on  what  bond  he  was  sued ;  to 
wit,  that  given  for  his  administration  of 
Wade's  estate,  and  for  what  claim  the  suit 
was  brought;  that  is,  to  recover  monej 
which  the  defendant  had  been  decreed  to 
pay  to  the  legatees  of  Wade. 

The  defendant  does  not  demand  oyer  of 
the  bond  and  condition,  so  as  to  introduce 
the  latter ;  but,  takes  upon  himself  a  knowl- 
edge of  both,  and  pleads  performance  of 
the  condition,  on  which  the  plaintiffs  take 
issue,  referring,  I  suppose,  to  the  breaches 
before  assigned ;  as  their  allegations  denied 
by  the  plea  make  up  the  whole  issue  in  the 
cause:  A  very  blundering  proceeding  in- 
deed. 

The  plaintiffs,  at  common  law,  were  not 
obliged  to  produce  the  bond  at  the  trial,  it 
being  admitted  by  the  plea ;  and,  on  a  ver- 
dict that  the  condition  had  not  been  per- 
formed, judgment  was  to  be  entered  for 
the  whol^  penalty ;  but,  our  act  of  Assem- 
bly, declaring  that  such  judgments  shall  be 
discharged  by  the  payment  of  damages  and 
costs,  has  made  it  necessary  to  produce 
these  bonds  at  the  trial ;  although  oyer  of 
them  is  not  demanded. 

On  this  trial,  a  bond  is  produced,  agree- 
ing with  that  in  the  declaration  in  date 
and  penalty,  obligors  and  obligees:  and 
with  a  condition  corresponding  with 
358  that  disclosed  in  the  breaches  *and 
plea;  where  alone,  the  condition  of 
the  bond  declared  on,  is  to  be  sought  for. 
This  bond  was  rejected  by  the  Court ;  be- 
cause the  bond  produced  is  payable  to  the 
plaintiffs.  Justices  of  the  County  Court  of 
Amherst;  which  description  of  the  plain- 
tiffs is  omitted  in  the  declaration.  To  this 
opinion,  an  exception  is  taken,  and  a  ver- 
dict and  judgment  having  been  given  for 
the  defendant,  an  appeal  is  entered  to  this 
Court. 

The  opinion  of  the  Court  is  what  is  ex- 
cepted to,  and  appealed  from ;  and  we  can- 
not decide  its  propriety,  independent  of 
other  errors  appearing  in  the  record: 
Which  ought  not  to  affect  a  decision  on 
this  question,  however  proper  for  consid- 
eration, upon  a  discussion  of  what  ought 
to  be  done  by  this  Court,  in  consequence 
of  a  reversal  of  this  opinion;  although, 
that  might  amount  to  a  decision  of  the 
plaintiff's  suit,  the  effect  of  such  a  dismis- 
sion being  very  different  from  a  judgment 
upon  a  general  verdict  for  the  defendant. 
But,  be  that  as  it  may,  if  we  think  the 
opinion  wrong,  I  conceive  it  would  be  very 
improper  to  sanctify  it  by  a  general  affirm- 
ance :  and  thus  establish  a  precedent  to  be 
applied  to  other  cases,  in  which  such  errors 
may  not  occur. 

In  support  of  the  opinion  of  the  District 
Court,  it  is  now  argued,  that  for  want  of 
this  description,  the  bond  produced  does  not 
agree  with  that  in  the  declaration ;  the  one 
being  payable  to  the  plaintiffs  in  their 
public  character ;  and  the  other  to  them,  as 
individuals  in  their  private  capacities: 
Which  makes  a  material  variance;  and, 
therefore^  it  was^not  admissible  K-in  evi- 
dence. 


It  is  possible,  indeed,  that  the  same 
obligors  might,  on  the  same  day,  give  two 
bonds  in  the  same  penalty,  to  the  same  ob- 
ligees; one  in  their  private,  and  the  other 
in  their  public  character;  but  the  supposi- 
tion is  very  improbable :  However,  let  it 
be  made ;  in  such  a  case,  the  private  bond 
would  scarcely  be  taken,  to  them,  their 
heirs  and  successors,  as  the  bond  in  the 
declaration  is  described  to  be ;  but,  what 
is   more  conclusive  with  me  is,  that 

359  *^such   private   bond   would   not,    nor 
possibly    could    have   a  condition  for 

the  faithful  administration  of  Wade's 
estate,  as  the  condition  of  the  bond  de- 
clared on,  is  described  to  be  in  the  breaches 
assigned,  and  is  admitted  to  be  by  the 
plea.  It  strikes  me,  that  no  man,  who 
views  this  record  throughout,  can  doubt 
but  that  the  bond  produced,  is  the  same 
with  that  declared  on :  Which  shews  that 
the  omission  of  the  description  is  not  ma- 
terial ;  and  should  not  have  prevented  the 
admission  of  the  bond  offered  in  evidence. 

Suppose  the  breaches  had  been  properly 
assigned,  and  the  damages  claimed  for 
the  benefit  of  certain  persons  legatees  of 
Wade,  and  the  issue  regularly  joined ;  the 
bond  admitted  as  evidence ;  and  a  verdict  for 
the  plaintiff,  assessing  damages.  In  that 
case,  the  Clerk  would  and  ought  to  enter 
judgment  for  the  plaintiffs,  as  in  the  decla- 
rations, without  naming  them  Justices,  for 
the  penalty  of  the  bond,  to  be  discharged  by 
the  payment  of  the  damages  and  costs  to 
those  legatees ;  with  such  future  damages  to 
them  or  others,  as  might  afterwards  be  as- 
sessed. Would  this  Court  have  reversed  the 
judgment,  because  the  plaintiffs  were  not 
named  Justices?  or  would  such  a  judgment 
have  been  subject  to  the  control  of  the  plain- 
tiffs, and  introduce  the  inconveniences 
pointed  out  by  Mr.  Call?  I  can  only  say, 
that,  in  my  opinion,  neither  effect  would 
have  been  produced. 

The  authorities  cited,  do  not  appear  to 
me  to  apply;  but,  some  cases  decided  in 
this  Court,  seem  pretty  strong  against 
the  opinion  of  the  District  Court ;  particu- 
larly that  of  Peter  v.  Cocke,  1  Wash.  257 : 
where  the  variance  appears  to  have  been 
more  important  than  that  contended  for 
in  the  present  case.  The  bond,  produced 
in  evidence,  was  payable  to  the  plaintifiP, 
for  and  on  account  of  Messrs.  Glynn  & 
Peter,  merchants  in  Glasgow ;  the  declara- 
tion stated  the  debt  as  due  to  himself,  with- 
out mentioning  for  whose  use:  This  vari- 
ance was  made  an  objection  to  the  admission 
of  the  bond  in  evidence,  at  the  trial  of 

360  the    cause;   and  the   objection    ^was 
sustained  by  the  Court;  the  plaintifiPs 

filed  an  exception,  however,  to  the  opinion 
of  the  Court,. and,  a  verdict  and  judgment 
being  given  for  the  defendant,  the  plain- 
tiff appealed.  Judge  Lyons  delivered  the 
opinion  of  this  Court,  that  the  objection 
could  not  be  sustained,  upon  any  principle ; 
that  it  was  unnecessary  to  state  in  the  decla- 
ration, the  use,  or  consideration  for  which 
the  bond  was  given ;  and  if  it  had  been 
stated,  that  it  would  have  been  mere  sur- 
plusage. 
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This  authority  accords  with  the  opinion 
I  formed  upon  principle ;  namelj,  that  the 
opinion  of  the  District  Court  ag^ainst  the 
admission  of  the  bond  was  erroneous ;  and, 
that  the  verdict  and  judgment  given  in 
consequence  of  it,  ought  to  be  reversed. 

The  usual  entry  in  consequence  of  that 
reversalf  would  be,  to  direct  a  new  trial,  in 
which  the  evidence  should  be  admitted. 
But,  on  a  view  of  the  whole  record,  such 
a  trial  would  be  vain  to  every  purpose,  but 
troable  and  expense;  since  the  plaintiff 
conld  never  recover,  upon  these  proceed- 
ings. The  Court  will,  therefore,  not  pur- 
sue that  ordinary  method ;  and  I  was  led  to 
consider  of  the  proper  mode  which  might 
produce  a  trial  upon  the  real  merits. 

The  plea  of  conditions  performed  and  the 
general  replication,  independently  consid- 
ered, made  no  proper  issue  between  the 
parties;  and  if  the  breaches  are  to  be 
incorporated  into  the  replication  to  supply 
that  defect,  those  breaches  are  insufficiently 
stated  (for  want  of  expressing  the  amount 
of  the  decree  and  for  whose  benefit  the 
suit  is  brought,  instead  of  the'  general  de- 
scription of  legatees  of  Wade,)  and  cannot 
aid  the  replication.  So  that  here  is  either 
no  issue  at  all,  or  an  immaterial  one,  joined 
between  the  parties,  and  a  repleader  must 
be  the  ultimate  effect:  Which  being  dis- 
covered before  trial,  may,  and  ought  to  be 
awarded  now,  in  order  to  avoid  the  expense 
of  a  useless  trial. 

My  opinion  therefore  is,  that  the  judg- 
ment oug'ht  to  be  reversed  for  the  erroneous 
opinion ;  the  verdict  and  judgment  set 
aside,  with  all  the  proceedings 
361  *from  the  declaration ;  that  the  plain- 
tiffs being  guilty  of  the  first  fault, 
ought  to  pay  all  costs  in  the  District  Court 
subsequent  to  the  filing  of  the  declaration, 
which  the  plaintiffs  might  have  leave  to 
amend,  by  inserting  after  the  names  of 
the  plaintiffs  the  words  Justices  of  the 
County  Court  of  Amherst,  in  order  to  re- 
move all  future  doubt;  the  defendant  to 
plead  thereto  de  novo;  and  further  pro- 
ceeding^ to  be  had  therein. 

In  Smith  v.  Walker,  1  Wash.  [135,]  the 
Court  appear  to  have  inclined  to  the  opin- 
ion I  have  just  expressed ;  but,  there  being 
DO  £^ood  pleading  at  all  in  that  case,  they 
were  oblig^ed  to  award  a  total  reversal. 

Upon  the  whole,  I  am  for  reversing  the 
judgment,  and  entering  one  according  to 
the  principles  just  now  mentioned;  but, 
there  being  a  majority  of  the  Court  in 
favor  of  the  judgment,  it  must  be  affirmed. 

Judgment  affirmed. 


Hopkins  v.    Blane. 

[Saturday,  November  8d,  1796.] 

Prtadpal  and  AipMit— Scope  of  Anthority.*— A  principal 

in  Encrland.  appoints  an  a^ent  in  Virginia  to  buy 

KTain.  and  fflves  him  power  to  draw  bills  on  tbe 

principal  for  payment.     The  affent  buys  tobacco, 

*Prlaclpal«iMl  Affent— 5copeof  Authority.— Tbe  prin- 
cipal case  is  cited  in  Blane  v.  Proudflt,  8  Call  215. 

See  monograpbic  note  on  '*Airencies**  appended  to 
SUiiman  v.  Frederlcksbarg.  etc.,  R.  R.  Co.,  27  Gratt 
119. 


and  rives  bills  on   tbe  principal,    wbo   refases 

payment     Tbe    seller    of    tbe   tobacco   cannot 

recover  tbe  money  of  tbe  principal. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery.  The  bill  states, 
that  Blane,  a  merchant  of  London,  in  the 
year  1789,  empowered  William  Hunter,  of 
Alexandria,  m  Virginia,  to  transact  busi- 
ness for  him  in  the  mercantile  line ;  and 
especially,  by  his  letter  of  the  2dd  of  No- 
vember, 1789,  he  gaye  him  ample  power  to 
purchase  grain,  and  draw  on  the  said 
Blane,  at  the  discretion  of  Hunter.  That, 
on  the  credit  of  this  letter,  which  was 
shewn  to  the  plaintiff,  he,  on  the  22d  Feb- 
ruary, 1790,  took   the  bills  of  Hunter 

362  *drawn  on  Blane,  fox  4001.    sterling, 
for  value   thereof  in  current  money 

here  advanced.  That  501.  of  those  bills 
were^  J*^^^*  *"^  *^®  residue  protested. 
That  Blane  was  liable  for  these  bills;  and, 
therefore,  the  plaintiff  prayed  an  attach- 
ment against  his  effects  in  the  hands  of 
the  garnishees. 

The  answer  of  Blane  states,  that  the  de- 
fendant admits  he  empowered  Hunter  to 
transact  some  business  for  him,  as  by  the 
letter  of  the  23d  of  November,  1789,  and 
another  of  the  20th  of  the  same  month,  to 
which  that  of  the  23d  refers.  That  the 
defendant  does  not  know  whether  these  let- 
ters were  shewn  the  plaintiff,  but  if  he 
saw  that  of  the  23d,  he  ought  also  to  have 
demanded  a  sight  of  that  of  the  20th ; 
whereby  he  would  have  discovered  that 
Hunter's  authority  was  limited  to  a  particu- 
lar conjuncture  of  commercial  inducements, 
not  expected  to  last  long.  That  the  de- 
fendant does  not  admit,  that  the  plaintiff 
paid  value  in  current  money  for  the  bills; 
but  believes  he  received  them  in  payment 
for  tobacco  sold  by  the  plaintiff  to  Hunter 
on  the  22d  of  February,  1790,  because  the 
plaintiff's  account,  rendered  to  Hunter, 
shews  it  to  have  been  so.  The  answer  then 
refers  to  copies  of  two  letters  from  the 
plaintiff  t6  Hunter,  and  states  that  the 
defendant  does  not  know  what  Hunter  did 
with  the  tobacco.  That  the  bill  for  501. 
was  paid ;  but  that  was  owing  to  the  de- 
fendant's having  accepted  it,  on  its  first 
presentation,  without  knowing  on  what 
account  it  was  drawn,  or  that  Hunter  had 
exceeded  his  authority. 

The  letter  of  the  20th  of  November  men- 
tions, that  a  great  scarcity  of  grain  pre- 
vailed in  France  as  well  as  Britain,  and 
other  parts  of  Europe,  and  that  supplies 
must  come  from  America.  In  consequence 
of  which,  Blane  had  chartered  several  small 
vessels  of  about  140  to  180  tons,  which 
would  be  dispatched,  early  in  the  next 
month,  to  the  address  of  Hunter,  M'Cauly, 
Patten  and  Dalrymple,  and  another  Mr. 
Hunter,  of  Alexandria,  who  were  to  act 
together,  and  adopt  such  measures  as  would 
procure  the  most  immediate  despatch. 

363  *The  first  object    being    to   despatch 
them  before  other  vessels  of  a   larger 

size,  so  as  to  get  sooner  to  market ;  and  the 
next,  to  make  two  trips  before  the  1st  of 
July,  that  being  the  expiration  of  the  time 
limited    for  the  bounty   to   continue.     And 
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that  he  wished  provision  to  be  made  for  the 
despatch  of  one  such  vessel  immediately, 
so  that  there  mig^ht  no  detention  arise. 

The  letter  of  the  23d  November,  refers  to 
that  of  the  20th,  and  adds  the  reasons  which, 
induced  him  to  enter  into  the  business; 
which  were  as  follows:  Ist.  His  confidence 
in  the  activity  of  his  correspondents,  and 
as  it  would  be  impossible  to  guard  against 
every  contingency  by  instructions,  he  gives 
them  full  latitude,  according  to  circum- 
stances, to  act  as  may  appear  most  condu- 
cive to  his  interest ;  having  always  in  view 
the  general  spirit  of  his  intentions.  2d. 
The  scarcity  of  grain  in  Europe,  and' con- 
sequently in  the  West  Indies,  with  the 
French  bounty;  supplies  for  all  which, 
could  only  come  from  America.  3d. 
Freight  would  be  high,  and  the  demand 
for  vessels  greater  than  could  be  supplied. 
4th.  The  markets  in  Europe  and  the  West 
Indies  would  be  so  high  as  to  justify  the 
giving  high  prices  by  his  correspondents 
in  America.  5th.  That,  if  prices  should 
be  higher  than  in  the  opinion  of  his  cor- 
respondents ought  to  be  given,  the  vessels 
might  then  be  let  to  freight.  6th.  That 
the  'scarcity  in  Europe  and  bounty  in 
France,  would  attract  American  vessels 
thither,  and  might  render  the  West  Indies 
a  greater  object.  And  if  so,  British  vessels 
would  be  the  safest  vessels  for  the  British 
West  India  Islands,  unless  those  ports 
should  be  opened.  Of  all  which  his  corre- 
spondents were  to  judge.  7th.  That  the 
vessels  chartered  suited  any  destination, 
and  despatch  was,  therefore,  of  unspeaka- 
ble importance ;  for  which  reason,  he  would 
rather  give  the  full  extent  of  the  prices  here, 
than  that  any  detention  should  arise.  8th. 
That  the  giving  Blane  early  funds  was 
important,  and  would  have  considerable  in- 
fluence on  the  operations  of  his  corre- 
spondents:   a    circumstance  which  favored 

the  Falmouth  destination.  For,  as 
364      soon  as  he  got  Hunter's  *advice  of  a 

cargo,  and  bills  of  lading,  he  could 
raise  funds  on  them.  9th.  That  wheat  and 
flour  were  doubtless  the  best  articles  for 
European  markets,  but  when  the  difference 
between  them  and  Indian  corn  should  be 
great,  as  might  be  the  case  about  the 
spring,  it  would  probably  suit  to  purchase 
that.  10th.  That  in  regard  to  drawing 
bills.  Hunter  would,  of  course,  negotiate 
them  on  the  best  terms  that  circumstances 
would  admit  of,  and  that  it  might, 
perhaps,  facilitate  the  operations  of  Hun- 
ter, by  making  the  purchases  payable  in 
bills  on  certain  terms.  11th.  Gives  ad- 
dresses, as  to  certain  houses  in  the  West 
Indies,  (who  were  to  be  instructed  to  sell 
on  the  spot,  and  remit  to  Blane, )  and  urges 
the  importance  of  despatch.  12th.  Men- 
tions the  destruction  to  shipping  in  Britain 
from  a  storm  the  month  before,  which  had 
increased  the  demand  for  vessels  amongst 
the  colliers;  and,  although  there  might  be 
plenty  for  a  while,  it  could  not  last  long, 
on  account  of  the  great  freight  that  must 
arise  in  America  for  *' wheat,  flour,  corn, 
lumber,  turpentine,  tobacco,  &c."  adding, 
*  'and  I  must  beg  that  it  may  never  be   for- 


got, that  in  whatever  way  a  vessel  can  be 
quickest  despatched  is  what  I  shall  always 
prefer;  as  no  consideration  can  possibly 
compensate  to  me  for  detention  and  want 
of  time." 

The  account  spoken  of  in  the  answer,  is 
an  account  current  between  Hopkins  and 
Hunter,  which  states  a  balance  of  accounts, 
settled  on  the  31st  December,  1789,  amount- 
ing to  471.  17s.  3d.  due  Hopkins.  Then,  a 
debit  of  4961.  15s.  9d.  for  50  hhds.  tobacco 
on  the  22d  of  February,  1790,  and  2101.  for 
two  bank  bills.  Then  follow  charges  for 
interest  and  protest.  This  account  is 
credited  by  some  small  articles  of  mer- 
chandize on  the  22d  February,  1790,  and 
bills  on  Blane  for  4901.  together  with  some 
lottery  tickets. 

The  letters  of  the  plaintiff  to  Hunter  arre 
dated  the  4th  and  24th  of  March,  1790 :  That 
of  the  4th  states  the  rate  of  exchange,  and 
mentions  some  other  subjects  not  relevant 
to  the  present  suit.  That  of  the  24th, 
after      speaking      of      some      other 

365  ^matters,    not    connected     with    this 
business,  adds,  **I  am  under  pressing 

calls  for  money,  and  request  you  to  forward 
me,  at  least,  the  money  for  the  bank  notes, 
and  for  the  former  balance  due  me.  The 
bills  on  London  I  do  not  like  to  part  with 
at  this  very  low  state  of  exchange,  say  16 
per  cent.  Such,  however,  are  my  necessi- 
ties, that  unless  you  supply  me,  and  that 
very  speedily,  I  must  be  obliged  to  make  a 
sacrifice  of  them." 

There  is  in  the  record,  another  letter 
from  Hopkins  to  Hunter,  of  the  30th  March, 
1790;  which  complains,  that  his  former  let- 
ters had  not  been  answered,  and  adds  *'I 
have  frequently  informed  you,  that  the 
bills  on  London,  which  I  received  of  yon, 
have  not  yet  been  disposed  of,  owing  to 
the  great  fall  of  exchange;  and,  it  was 
never  my  wish  to  sacrifice  them,  without 
the  most  pressing  necessity.  With  this 
determination,  I  have  regularly  acquainted 
you;  to  which,  I  have  received  no  answer. 
I  now  send  the  bills  by  Mr.  Adams,  with  a 
request,  that  you  will  be  pleased  to  pay  him 
the  money  for  them ;  or,  return  them  to  me, 
limiting  the  price,  at  which,  I  may  dispose 
of  them.  It  is,  however,  proper  to  observe, 
that  exchange  is  now  down  to  16;  nor,  can 
I  say  with  confidence,  that  there  is  any 
prospect  of  its  immediate  rise.  I  have 
this  day  drawn  on  you,  in  his  favor,  for 
the  amount  of  the  bank  notes,  and  the  bal- 
ance of  my  former  account;  which  I  left 
with  you," 

There  is  also  in  the  record,  a  letter  from 
Hopkins  to  Hunter,  of  the  4th  of  May, 
1790,  which  is  as  follows:  **Sir,  I  enclose 
you  a  statement  of  my  account;  by  which, 
you  will  perceive  a  very  considerable  bal- 
ance, in  my  favor,  for  money  lent  and 
tobacco  sold.  The  situation  to  which  I  am 
reduced,  from  my  funds  being  in  other 
hands,  is  truly  a  most  melancholy  one; 
and,  without  these  funds  can  be  drawn 
forth,  to  answer  my  own  engagements,  the 
consequences  must  and  will  be  ruinous  to 
I  me.     When   you    view  the  face  of  my 

366  account,  you   will  readily  ^perceive  a 


142 


tCALL 


Hopb:in8  V,  B]:^A.NB. 


867-368 


very  considerable  anm  of  money,  from 
which  I  have  derived  no  advantage;  and, 
which  has  too  long  (and  much  longer  than 
I  expected  or  intended)  lain  in  your  hands. 
It  is  not  only  unfriendly,  (and  I  consider'it 
so)  but  is  cruel  and  unjust  to  keep  it  longer. 
Ton  will,  therefore,  send  it  down  to  me 
without  delay.  It  is  I  conceive  needless  to 
say  I  want  it.  Bvery  man  wants  his  money ; 
and,  the  principle  of  detention,  cannot  be 
justified,  at  least,  in  the  present  instance. 
Yonr  bills  are  still  on  hand.  I  have  not, 
nor  can  I  sell  them,  unless  at  the  present 
low  exchange ;  respecting  which,  I  have  re- 
peatedly written  you;  but,  have  not  been 
favored  with  a  word  in  reply.  The  bank 
notes  lent,  ought  at  all  events  to  be  re- 
turned ;  and,  the  propriety  of  this  was  so 
clear,  that  I  sent  to  you  for  the  money,  by 
Mr.  Adams.  What  was  the  reply?  Ver- 
bally, sell  the  bills  and  be  damned.  I  have 
80  often  troubled  you  with  letters  since  I 
saw  yon,  without  an  answer  to  any  one  of 
them,  that  I  can  hardly  expect  one  on  this 
occasion;  but  once  more,  I  intreat  it." 

There  is  the  deposition  of  a  witness, 
which  proves  that  it  appears,  by  Hunter's 
books,  the  bills  were  drawn  for  the  payment 
of  the  tobacco  purchased  by  him,  of  Hop- 
kins; that  he  lived  with  Hunter  at  that 
time ;  recollects  the  disposal  of  the  tobacco, 
and  that  no  part  thereof  was  shipped  to 
Blane;  but,  that  the  same  was  shipped  to 
Fanny  and  Forrest  of  Havre  de  Grace,  for 
an  advance  made  by  them  here,  to  Hunter : 
Which  was  applied  as  Hunter's  business 
required;  whether  for  the  purchase  of 
produce,  or  the  payment  of  his  debts.  That 
Hunter  shewed  Blane's  letter  in  some 
instances,  when  he  wanted  to  sell  bills  on 
Blane;  but,  does  not  know  whether  he 
shewed  it  to  the  plaintiff;  that  these  were 
the  first  bills,  drawn  by  Hunter  on  Blane, 
after  the  receipt  of  the  letter  of  the  23d  of 
November,  1789. 

Another  deposition  states,  that  the  wit- 
ness had,  in  the  beginning  of  the  year 
367  1790,  heard  Hunter  *say,  he  had  a 
right  to  draw  on  Blane;  and,  that 
he  afterwards  heard  the  plaintiff  say,  he 
bad  bills  from  Hunter  on  Blane ;  and,  that 
Hunter  had  shewn  him  Blane's  letter. 

The  High  Court  of  Chancery  dismissed 
the  bill  with  costs.  And  Hopkins  appealed 
to  this  Court. 

Marshall,  for  the  appellant. 

That  Hopkins  made  advances  for  the 
bills,  and  that  he  took  the  bills  upon  the 
authority  of  Blane' s  letter,  is  clearly  col- 
lectable from  the  circumstances  of  the  case. 
The  question,  therefore,  is,  whether  Blane, 
npon  that  authority,  is  bound  to  pay  the 
bills? 

The  mode  of  negotiating  the  bills,  was 
left  by  Blane  to  the  discretion  of  his 
agent;  and,  the  instructions  were,  to  ne- 
gotiate them  in  the  best  manner  in  his 
power.  Of  course,  the  agent  was  not  lim- 
ited by  his  instructions;  and,  therefore, 
whether  he  appropriated  them  rightly  or 
not,  the  bill-holder  could  not  be  affected 
bj  it,  since  he  had  no  control  over  him ; 


and,  consequently,  was  not  responsible  for 
his  conduct. 

It  does  not  matter  whether  the  bills  were 
negotiated  for  tobacco  or  money,  because 
the  agent  might  as  well  have  misapplied 
money  as  tobacco ;  and,  yet  it  was  essential 
to  his  agency,  that  he  should  be  able  to 
change  them  into  one,  or  the  other.  For, 
it  might  not  suit  the  merchant  or  planter 
here,  to  take  bills  for  his  grain ;  and, 
therefore,  the  agent  would  be  obliged  to 
give  them  something  which  they  would 
take ;  and  this,  he  had  no  other  means  of 
raising,  but  by  the  bills.  Either,  there- 
fore, he  must  have  sold  the  bills  for  money, 
or  if  that  could  not  be  done,  for  tobacco ; 
which  he  might  change  into  money,  in 
order  to  make  grain  purchases  with. 

The  principles  of  this  case,  have  been 
already  decided  by  this  Court  in  Hooe  v. 
Oxley,  1  Wash.  19.  But,  the  case  at  bar 
is  not  so  strong  as  that;  for,  upon  examin- 
ing the  record,  in  that  case,  it  will  be  found 
that  the  authority  of  Ponsonby,  was  much 
more  limited  there,  than  that  of  Htm- 
368  ter  *was  here.  In  other  respects,  the 
cases  perfectly  resemble  each  other  in 
principle.  For,  the  bills  there,  were  drawn 
for  other  objects,  than  the  principals  in- 
tended, as  well  as  here. 

The  powers  given  in  the  letter  were  ample 
enough,  to  authorise  Hunter  to  purchase  to- 
bacco itself  and  ship  it  to  Blane.  For,  it 
enumerates  tobacco  amongst  the  articles  of 
commerce;  and  begs,  that  despatch  may  be 
used  at  all  events,  in  any  of  the  enumerated 
ways ;  as  nothing  could  compensate  the  in- 
jury of  delay.  By  which  it  may  be  fairly 
argued,  that  the  purchase  of  tobacco  was 
authorised. 

Wickham,  contra. 

It  is  clear,  that  Blane  never  has  received 
value  for  the  bills ;  and,  that  he  did  not 
even  know  of  the  plaintiff's  contract  with 
Hunter.  It  is  also  clear,  that  the  bills  were 
not  drawn  upon  the  credit  of  Blane's  letter; 
but,  that  the  plaintiff  trusted  Hunter  only. 
Their  letters  shew  an  explicit  reciprocal 
confidence  in  each  other.  Therefore,  the 
argument  that  the  plaintiff  proceeded  upon 
the  authority  of  Blane's  letter,  cannot  be 
maintained.  There  is  no  proof  that  he 
ever  saw  it;  and,  the  circumstances  repel 
such  an  inference.  It  was  wholly  unlikely, 
that  Hunter  would  have  shewn  it,  or  that 
he,  from  his  confidence  in  Hunter,  would 
have  required  a  sight  of  it. 

If  the  plaintiff  bought  the  bills  of  Hunter, 
they  must  have  been  paid  for,  either  in 
the  bank  notes  or  tobacco.  The  letters 
prove  it  was  not  the  first;  because,  they 
treat  the  bank  notes  as  a  loan. 

And,  as  to  the  tobacco;  the  inference  is, 
that  it  was  tobacco  which  the  plaintiff 
lodged  with  Hunter,  to  sell  for  him ;  and, 
that  it  was  not  an  original  contract  of  sale 
for  tobacco,  to  be  paid  for  in  bills;  but, 
that  the  bills  were  deposited  with  the 
plaintiff,  to  be  sold  for  Hunter:  Which  is 
manifested,  by  the  difference  of  exchange, 
at  which  they  were  to  be  settled.  The 
plaintiff,  therefore,  should  not  have 
sent     the     bills      to      London,     and     had 
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369  *them  protested ;  but,  should  have  re- 
turned them  to  Hunter. 

Perhaps  it  will  be  said,  that  he  took  them 
as  a  pledge;  but,  it  never  could  have  been 
intended,  that  such  a  power  should  have 
been  within  the  limits  of  Hunter's  agency. 
Such  a  construction  would  ruin  trade. 

Blane*s  name  was  never  mentioned  in 
the  correspondence;  and,  therefore,  the 
presumption  is,  that  the  plaintiff  did  not 
rely  upon  him. 

The  agency  of  Hunter  was  limited  and 
confined  to  the  purchase  of  grain,  during  a 
scarcity  which  prevailed  abroad.  This  was 
the  primary  object;  despatch  was  subor- 
dinate to  it ;  although,  that  was  important 
through  fear  that  the  market  might  be 
lost :  But,  freight  was  entirely  secondary ; 
and,  only  to  be  taken  in  case  the  other 
failed.  The  agent,  therefore,  had  no  au- 
thority to  meddle  with  any  thing  else, 
whilst  grain  could  be  got.  Blane  never 
contemplated  the  purchase  of  tobacco,  or 
any  other  article  but  grain :  he,  only  went 
on  the  idea,  that  people  would  put  them  on 
board,  on  freight.  For,  he  says  nothing  of 
the  places,  to  which  they  were .  to  be  sent. 
Therefore,  Hunter  must  be  taken  to  have 
bought  the  tobacco  on  his  own  account; 
and,  not  upon  that  of  Blane. 

Hooe  V.  Oxley,  1  Wash.  19,  differs  from 
this  case.  Ponsonby  there,  was  in  the 
character  of  an  agent  merely,  and  not  of 
merchant.  Of  course,  when  he  drew  a  bill, 
the  presumption  was,  that  he  drew  it  in 
his  authorised  character  of  agent ;  but  here, 
Hunter  was  acknowledgedly  a  general  mer- 
chant ;  and,  therefore,  not  to  be  presumed  to 
have  acted  as  agent,  except  where  the  cir- 
cumstances evidently  shew  it. 

If  in  the  case  of  Hooe  v.  Ozley,  the  bills 
had  been  drawn  for  the  purchase  of  grain, 
the  principals  of  Ponsonby  would  not  have 
been  bound.  That  case  would  then  in  fact 
have  resembled  this;  but,  at  present  it 
does  not. 

370  *An  exception  is  made  in  that 
case,  which,  according  to  legal  in- 
ferences, will  apply  here.  It  is  there  said 
by  the  Court,  that  the  general  principles 
which  they  laid  down,  '^excluded  the  idea 
of  collusion  between  the  bill-holder  and 
the  agent,  to  abuse  the  powers  confided 
by  the  principal.  Such  a  circumstance 
would  defeat  the  bill-holder,  in  his  attempt 
to  charge  the  principal."  If,  then,  the 
plaintiff  did  see  the  letter  of  Blane,  he  nec- 
essarily saw  that  his  powers  were  confined, 
and,  therefore,  having  entered  into  a  con- 
tract with  him,  out  of  the  limits  of  his  in- 
structions, the  law  will  interpret  it  a 
collusion ;  which  will  defeat  his  attempt  to 
charge  the  principal.  However,  I  do  not 
charge  the  plaintiff  with  any  actual  collu- 
sion ;  I  only  insist  upon  the  inference  which 
the  law  would  make,  had  he  actually  seen 
the  letter.  For,  as  Blane  evidently  never 
intended  his  bills  to  be  applied  to  the  pur- 
chase of  tobacco;  such  a  contract  founded 
on  a  view  of  the  letter,  would  fall  within 
the  exception  above-mentioned. 

Randolph,  on  the  same  side.  The  bills 
have  been  endorsed  over  by  Hopkins;  and, 


he  does  not  shew  his  right  to  hold  them 
again:  which  we  might  fairly  insist,  he 
was  bound  to  do,  if  it  were  necessary  to 
support  our  cause. 

But,  Hunter  could  not  buy  tobacco  with 
the  bills ;  for,  he  was  expressly  limited  to 
the  purchase  of  grain.  The  enumeration 
of  commercial  articles,  did  not  authorise  the 
purchase  of  tobacco;  for,  it  was  not  one  of 
them.  Grain  was  the  great  object;  and 
the  others  were  merely  secondary. 

Blither  the  plaintiff  saw  the  letter  of 
Blane,  or  he  did  not.  If  the  last,  then 
there  is  no  room  to  argue,  that  he  relied 
upon  the  credit  of  Blane.  But,  if  the 
former,  then,  he  falls  within  the  exception 
mentioned  in  Hooe  v.  Oxley. 

If  the  bills  were  merely  pawned  as  a   se- 
curity for  payment  for  the   tobacco,    then 
the  plaintiff's  claim  cannot  be  maintained; 
because,  a  factor  cannot  pledge  the  prop- 
erty   of  his   principal  as   a  security 

371  *for  his  own  debt.    Paterson  v.  Tash, 
2  Stra.  1178. 

The  plaintiff's  delay  in  calling  on  Blane* 
shews  he  did  not  think  him  liable;  and, 
that  he  was  probably  endeavoring  to  get  it 
of  Hunter;  whose  credit  he  knew  was  de- 
clining. 

Upon  principle,  if  the  plaintiff  saw 
Blane' s  letter,  he  took  the  bills  subject  to 
the  conditions  and  restrictions  which  it 
contained.  [Mason  v.  Hunt  et  al.]  Dougl. 
297. 

Marshall,  in  reply. 

The  authority  of  Hooe  v.  Oxley,  as  ap- 
plied to  this  case,  remains  unimpeached. 
For,  although  Blane  did  not  receive  value 
for  his  bills  in  this  case,  no  more  did  Oxley 
&  Hancock  for  theirs,  in  that. 

Whether  the  principal  receives  value  or 
not  is  unimportant,  provided  the  agent  has 
power  to  draw.  The  plaintiff  clearly  took 
the  bills  on  the  credit  of  Blane.  It  is,  at 
first  sight,  presumable  that  the  payee  sees 
the  authority,  before  he  takes  the  bill ;  to 
omit  it  would  be  such  a  gross  act  of  indis- 
cretion, as  few  men  would  be  guilty  of. 
The  conclusion,  therefore,  is,  that  the 
plaintiff  saw  the  power,  and  having  seen 
it,  he  was  not  bound  to  enquire  ftirther, 
whether  the  principal  actually  received 
value  for  the  bills  or  not? 

But,  whether  the  plaintiff  saw  the  power 
or  not,  he  was  bound  by  it;  because,  he 
ought  to  have  seen  it:  and  if  he  did  not, 
it  was  a  folly,  which   would  not  avail  him. 

For,  by  contracting  under  it,  he,  in  jud£^- 
ment  of  law,  undertook  to  know  it,  and, 
therefore,  was  bound  by  its  contents.  But 
if  he  is  bound  by  it,  he  should,  on  the  other 
hand,  have  all  the  benefits  of  it. 

In  Hooe  v.  Oxley,  it  was  not  proved  that 
all  the  letters  were  shewn  to  the  sellers; 
but  Ponsonby  held  them;  and,  therefore, 
it  was  decided  that  Hooe  &  Harrison  might 
avail  themselves  of  them,  because  they 
would  have  been  bound  by  them. 

The  intimacy  between    the   plaintiff  an<l 
Hunter,  forms  no  objection ;  it  would 

372  equally  have  held  in  *Hooe  v.  Oxley : 
But  it  was  considered  as  unimportant. 

If  the  plaintiff  had  trusted   Hunter  only. 
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he  would  have  taken  his  note  or  bond ;  but 
omitting  to  do  so,  he  must  be  held  to  have 
relied  on  Blane:  Who,  having  trusted  an 
improper  man,  should  bear  the  loss  when 
the  trust  has  been  abused,  and  not  an  inno- 
cent man,  who,  through  him,  confided  in 
Blane. 

The  plaintiff's  letters  do  not  shew,  that 
the  bills  were  paid  for  iq  tobacco,  more 
than  money.  For,  he  was  only  remon- 
strating with  Hunter,  whether  he  would 
suffer  the  bills  to  be  sacrificed :  But,  this 
did  not  destroy  Blane's  obligation  to  pay 
the  bills,  which  were  properly  issued. 

The  bills  were  not  taken  as  a  pledge ;  for, 
the  plaintiff  took  them  as  a  payment,  and 
had  an  immediate  right  to  sell  them. 

The  argument,  that  Hunter  was  an  agent 
for  a  particular  purpose  only,  proves  noth- 
ing. For,  if  he  was  a  particular  agent,  it 
was  to  draw  bills  within  a  certain  limited 
time,  and  he  has  done  it,  within 
that  time.  He  was  not  circumscribed  by 
Blane,  as  to  the  mode  of  negotiating  the 
bills;  and,  therefore,  the  payee  was  not 
bound  to  make  enquiry  relative  thereto. 

As  to  the  argument,  founded  on  the  ex- 
ception to  the  general  principles  laid  down 
by  the  Court,  with  regard  to  agency  in 
Hooe  V.  Oxley ;  the  answer  is,  that  there 
is  nothing  to  bring  the  case  within  it. 
That  exception  means  a  fraudulent  combi- 
nation between  the  bill-holder  and  the 
agent,  to  defraud  the  principal ;  as,  for  in- 
stance, to  get  payment  of  an  old  debt,  or 
for  some  other  corrupt  purpose ;  but  it  was 
not  intended  to  apply  to  the  case  of  a  fair 
bargain,  for  an  article  as  current  as  money, 
and  capable  of  being  turned  into  it,  at  any 
moment.  Such  a  transaction,  instead  of 
being  collusive,  was  actually  putting  funds 
into  the  hands  of  the  agent,  to  enable  him 

to  exercise  his  functions. 
373  *But,  all  the    principles  contended 

for  on  the  other  side,  were  overruled 
in  the  case  of  Hooe  v.  Oxley;  which  is 
stronger  than  this  for  another  reason,  be- 
side that,  which  I  mentioned  before; 
namely,  that  here  there  was  an  express 
authority  given  the  agent,  which  the  Court 
thought  conld  only  be  implied  there. 

In  that  case,  Ponsonby  had  no  right  to 
substitute  himself  for  the  planters;  yet, 
the  Court  held  the  principals  bound  by  the 
substitution. 

That  Hunter  was  a  merchant,  makes  no 
difference;  or  if  any,  it  is  against  Blane. 
Because,  if  Ponsonby  was  not  a  general 
merchant,  it  was  more  manifest  that  he 
acted  as  agent:  and,  therefore,  the  bill- 
holder  ^vas  the  more  bound  to  exact  a  stricter 
conformity  to  his  agency,  and  to  take  care 
that  he  did  not  exceed  his  powers  in  the 
transaction. 

The  plaintiff's  not  sending  the  bills  im- 
mediately, does  not  alter  the  case ;  because 
no  loss  is  proved  to  have  been  sustained 
in  consequence  of  it;  and,  being  amongst 
the  first  that  were  drawn,  they  could  have 
created  neither  caution  nor  suspicion  in 
Blane :  who  would  have  concluded  that  they 
were  drawn  for  the  purposes  of  the  agency. 
Besides,  it  was  held  in  this   Court,    in    the 
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case  of  Stott  v.  Alexander,  l^Wash.  331, 
that  eighteen  months  was  a  reasonable  time 
for  negotiating  bills  of  exchange  drawn 
here. 

Both  agent  and  principal  were  liable,  if 
the  plaintiff  chose  to  consider  them  so ;  and 
he  might  pursue  them  one  after  the  other, 
if  he  thought  proper. 

In  short,  upon  principle,  as  well  as  upon 
the  authority  of  Hooe  v.  Oxley,  (which,  in 
all  its  parts  comes  completely  up  to  the 
present  case,)  I  contend  that  the  decree  is 
erroneous,  and  ought  to  be  reversed. 

PENDLETON,  President.  On  this  oc- 
casion we  are  referred  to  the  case  of  Hooe 
A  Harrison  v.  Oxley  &  Hancock,  1 
374  Wash.  19,  as  a  case  where  *the  prin- 
ciples are  established  which  direct 
the  present  decision.  We  have  revised 
that  case,  and  approve,  as  well  of  the 
general  principles  laid  down,  as  of  the  ap- 
plication of  them  to  that  case,  and  if  those 
principles  apply  equally  to  the  present 
case,  the  same  decree  will  be  made,  which 
makes  it  necessary  to  compare  the  circum- 
stances of  the  two  cases. 

Both  powers  are  of  the  second  class  men- 
tioned in  that  case ;  limited  as  to  the  ob- 
ject, or  the  business  to  be  done,  and  the 
agent  left  at  large  as  to  the  mode  of  trans- 
acting it.  In  that  case  the  business  of 
Ponsonby  was  to  procure  consignments  of 
tobacco  to  Oxley  &  Co.  shipped  on  board 
their  vessels;  to  facilitate  which,  he  was 
empowered  to  make  advances  to  the  ship- 
pers, and  for  that  purpose,  to  draw  bills  of 
exchange  on  Oxley  &  Co.  which  they 
promised  should  be  duly  honored.  In  this 
respect,  that  case  is  misstated  in  the  out- 
set, that  he  was  authorised  to  purchase  to- 
bacco; but,  the  mistake  is  corrected  in 
the  opinion  of  the  Court.  The  bills  in  that 
case,  were  drawn  for  the  tobacco  purchased 
to  load  the  Lady  Johnson,  and  shipped  on 
board  her  by  Ponsonby  himself,  consigned 
to  Oxley  &  Co.  when  other  consignments 
were  not  to  be  procured  for  her  loading;  so 
that  the  principal  purposes  were  answered; 
namely,  that  of  loading  their  vessel,  and 
entitling  them  to  commissions  for  the  sale 
of  the  tobacco.  The  only  difference  was, 
that  in  case  the  tobacco  did  not  produce  the 
amount  of  the  advance,  he  would  become 
their  debtor  for  the  difference,  instead  of 
many  correspondents;  and  they  left  the 
opportunity  of  engaging  such  correspond- 
ents in  future :  Which  being  of  an  inferior 
nature  to  the  other,  it  was  doubted  whether 
Ponsonby  was  not  within  the  strict  limits  of 
his  agency,  so  as  to  entitle  him  to  his  dam- 
ages against  Oxley,  for  having  protested 
his  bills,  if  the  case  had  come  on  as  be- 
tween them;  especially,  as  by  their  letter 
of  November  the  30th,  1784,  with  full  in- 
formation before  them  of  what  he  had  done, 
they    seemed  to    confirm    it,  but    forbid  its 

being  repeated. 
375  *In  this  case,  if  the  cause  had  come 

on  between  Hunter  and  Blane,  it 
would  not  admit  of  a  moment's  doubt. 
The  bills  were  drawn  for  the  purchase  of 
tobacco,  not  authorised  by  the  power,  nor 
applied  to  the  use  of  Blane,  either  as  a  re- 
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mittance*  or  for  the  despatch  of  hia  vessels : 
it  is  consigned  to  merchants  at  Havre  de 
Grace,  not  named  in  the  power,  and  the 
proceeds  advanced  to  Mr.  Hunter  here,  and 
applied  in  the  purchase  of  produce  and  pay- 
ment of  his  debts.  The  produce  not  stated, 
to  be  that  of  grain  sent  to  Mr.  Blane,  was 
to  bring  it,  by  a  circuitous  operation  within 
the  power. 

We  then  compare  the  case  of  the  bill- 
holders.  Ponsonby  had  been  from  May, 
1783,  in  the  exercise  of  his  power  of  load- 
ing Oxley's  vessels  and  in  the  habit  of 
drawing  bills  for  advances  to  the  shippers, 
and  his  power  communicated  in  a  circular 
letter,  written  to  engage  correspondents. 
However,  in  the  infancy,  his  power  to 
draw  was  not  so  notorious ;  and  an  endorser 
was  in  some  instances  required.  Mr. 
Smith  endorsed  one  of  his  bills;  of  which 
Mr.  Smith  informs  Ozley  by  letter  in  Sep- 
tember, 1783,  taking  notice,  that  Ponsonby 
had  applied  to  him  to  endorse  his  bills  on 
them,  to  get  money  to  advance  to  the  ship- 
pers; and  that  he  had  endorsed  one.  In 
answer  to  this  letter,  they  thank  Smith  for 
his  assistance  to  Ponsonby,  whose  bills  on 
them  they  say  will  meet  due  honor :  A  gen- 
eral expression,  not  confined  to  that  partic- 
ular bill,  but  to  Ponsonby's  bills  generally, 
which  continued  to  be  frequently  drawn, 
and  as  constantly  paid ;  until  those  in  dis- 
pute were  drawn,  circumstanced  as  before 
stated,  in  fall  1784,  and  were  protested. 

In  the  present  case,  the  bills  were  drawn 
in  the  commencement  of  the  agency ;  when 
the  agent's  power  to  draw  had  gained  no 
accession  from  his  habit  of  drawing,  and 
Blane* s  of  paying;  and,  therefore,  must 
depend  on  the  power  itself,  and  the  circum- 
stances under  which  Mr.  Hopkins  received 
the  bills;  that  is  to  say,  whether  he  took 
them  upon  the  credit  of  Hunter  him- 
376  self,  or  was  induced  to  take  *them  on 
the  credit  of  Blane,  from  a  well 
founded  opinion  that  he  was  bound  to  pay 
them?  It  was  laid  down  by  the  appellant's 
counsel,  that  bills  of  exchange  are  pur- 
chased upon  the  credit  of  the  person  on 
whom  they  are  drawn ;  but  this  as  a  general 
position  is  not  correct :  they  are  generally 
taken  on  credit  of  the  drawer,  which,  if 
doubted,  is  fortified  by  an  endorser,  the 
drawee  not  being  bound  until  his  accept- 
ance ;  and  then  the  drawer  is  not  discharged 
till  actual  payment,  unless  by  delay  the 
holder  gives  credit  to  the  accepter,  and  so 
loses  the  other  resort. 

We  suppose  the  counsel  only  meant  the 
case  of  a  bill  drawn  by  an  agent  on  his 
principal,  pursuant  to  his  power  given  to 
draw,  and  to  such  bills  the  observation  ap- 
plies. That  these  bills  were  not  within  the 
letter  or  spirit  of  the  power,  has  been 
stated;  and  whether  Mr.  Hopkins  was  in- 
duced to  take  them,  on  a  supposition  that 
they  were  drawn  to  procure  money  to  fulfill 
the  purpose  of  the  agency,  by  circuitous 
operation,  depends  upon  the  circumstances 
attending  the  negotiation. 

That  Hunter  shewed  these  letters  to  some 
persons  to  whom  he  wished  to  sell  bills,  as 
a    proof  of  his  power   to  draw,  is  proved. 


but  this  would  seem  to  be  after  these  bills 
were  drawn ;  which  Scott  proves  to  have 
been  the  first  drawn  by  Hunter,  after  the 
receipt  of  the  letters.  That  they  were 
shewn  to  Mr.  Hopkins  at  the  time,  is  not 
otherwise  proved  than  by  his  own  declara- 
tion to  Watson ;  when  made,  does  not  ap- 
pear, nor  is  it  material,  since,  whatever 
credit  may  be  privately  due  to  the  assertions 
of  that  gentleman,  they  are  not  here  to  be 
taken  for  proof.  It  might  be,  that  Hunter 
found  it  unnecessary  to  shew  those  letters ; 
since  his  bills  mif  ht  pass  to  Mr.  Hopkins 
upon  his  own  credit  as  a  merchant,  with 
whom  Mr.  Hopkins  had  had  former  deal- 
ings, and  been  in  intimacy.  The  accounts 
between  them,  with  Mr.  Hopkins's  subse- 
quent letters,  make  a  strong  impression 
that  this  was  really  the  case,  and  the  bills, 
taken     upon     Hunter's    credit;     the 

377  powers,  from  Blane,  being  *only  now 
resorted  to,  when  Hunter's  insolvency 

would    otherwise    occasion    a    loss   of    the 
money. 

Whether  the  bills  were  at  first  taken  ab- 
solutely, or  on  trust,  to  be  sold  for  Hunter, 
and  whether  the  exchange  was  fixed  or  left 
to  depend  upon  vvhat  they  would  sell  for, 
seems  quite  immaterial  to  Blane,  and, 
therefore,  need  not  be  considered.  One  cir- 
cumstance drawn  from  the  correspondence 
though,  seems  of  weight.  If  Mr.  Hopkins 
took  these  bills  upon  the  credit  of  Blane,  it 
was  certainly  his  duty,  upon  the  general 
principle  of  negotiation,  to  have  presented 
them  to  Blane,  or  given  him  early  notice 
of  them,  to  enable  him  to  regulate  his  con- 
duct as  to  the  agency  of  Hunter ;  for  want  of 
which,  he  might  have  paid  other  bills  which 
he  would  have  refused,  if  he  had  known 
himself  bound  to  pay  these  bills :  or  finding 
his  agent  abusing  his  confidence,  he  might 
have  put  an  end  to  his  powers  at  an  earlier 
period.  But  these  bills  received  the  22d 
of  February,  remained  in  Mr.  Hopkins's 
hands,  for  reasons  disclosed  in  the  corre- 
spondence with  Hunter,  at  least  till  May 
the  4th,  the  date  of  Mr.  Hopkins's  last  let- 
ter, and  probably  longer,  since  by  the  note 
at  the  foot  of  the  bill,  they  do  not  appear 
to  be  presented  till  the  31st  of  August ;  and 
that  is  the  first  notice  which  Blane  had,  of 
their  being  drawn.  There  seems  to  be  the 
same  reason  for  diligence  in  the  application 
to  Mr.  Blane,  if  he  was  chargeable  in  this 
case,  as  there  is  for  the  like  diligence  to 
charge  the  drawer,  when  he  is  to  be  made 
liable  for  want  of  acceptance  and  payment. 
The  form  of  the  bill  too,  directs  the  money 
to  be  charged  to  the  account  of  Hunter,  in- 
stead of  directing  it  to  be  placed  to  account 
of  grain  purchased  for  your  use  by  me  as 
your  agent ;  a  circumstance,  which  ought 
in  these  cases  to  be  observed ;  in  order  to 
show,  on  whose  credit  the  bills  were  drawn, 
and  to  avoid  disputes  of  the  present  nature. 
But,  as  this  is  not  always  attended  to,  and 
was  not  observed  in  Oxley's  Case,  it  would 
not  alone  have  weight ;  yet,  it  has  some, 
when    added    to     the    other    circum- 

378  stances.     The  accounts  shew  that  *the 
plaintiff  and  Hunter  had  dealings  to- 
gether as  ordinary   merchants;  an  account 
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of  which  was  settled  in  December,  1789. 
The  balance  begins  the  account,  in  which 
are  added  sundry  articles  of  debit  and  credit, 
undoubtedly  of  a  private  nature ;  and  with 
these  are  intermixed  a  debit  for  the  tobacco 
and  the  credit  for  the  bills,  differing  in 
amount;  and,  although  that  difference  is 
only  61.  15s.  9d. ,  it  is  yet  a  circumstance 
to  shew  that  those  articles  were  not  a  sep- 
arate independent  dealing. 

The  correspondence  confirms  the  idea  of 
the  bills  having  been  taken  from  Hunter  in 
his  private  capacity,  and  not  in  his 
agency;  since  not  a  word  or  hint  is  given 
of  Blane's  having  any  concern  ip  them,  in 
any  of  the  letters. 

When  we  return  to  the  accounts,  there 
are  two  which  agree;  the  1st  annexed  to 
Blane's  answer,  the  other  I  suppose  intro- 
duced by  Mr.  Hopkins,  making  a  balance 
of  2481.  48.  9d.  due  to  him.  There  is  a  third 
account  with  the  same  articles  and  making 
the  same  balance;  which  being  made  an 
article  of  debit,  this  article  is  added,  *4o 
bills  of  exchange  on  Thomas  Blane,  re- 
turned protested  with  costs  5601.  6s.  9d. 
making  8081.  lis.  6d:"  and  this  account, 
so  far,  has  the  name  of  Mr.  Hopkins,  Oc- 
tober 9,  1790,  the  same  date  of  the  other 
two.  Then  follow  several  credits,  amount- 
ing to  3751.  lis.  7d.  which  would  leave  a 
balance  of  4321.  19s.  lO^d.  only  due  from 
Hunter,  shewing  1271.  6s.  10}^d.  to  have  been 
paid  him  in  part  of  the  bills;  and  this 
would  evince  further,  that  Mr.  Hopkins, 
after  the  protest,  considered  Hunter  as  his 
debtor.  But  at  the  foot  is  a  certificate  of 
Mr.  Scott's,  that  *'the  above  is  a  true  state- 
ment of  John  Hopkins*s  account  as  it  stands 
on  the  books  of  the  late  William  Hunter;" 
which  creates  a  doubt,  whether  the  debit  of 
the  protested  bills  as  well  as  the  latter  cred- 
its were  not  taken  from  Hunter's  books  so  as 
to  do  away  the  influence  of  Mr.  Hopkins's 
having  made  it  a  debit  in  his  accounts ;  and 

that  circumstance  is  disregarded. 
379  *But,     another    circumstance    has 

considerable  weight ;  namely,  that  al- 
though these  bills  were  protested  on  the  2d 
of  November,  1790,  Mr.  Hopkins  does  not 
appear  to  have  made  any  application  to 
Mr.  Blane  until  May,  1793;  when  he  com- 
menced this  suit :  Which  evinces,  that  dur- 
ing that  time  he  relied  on  Mr.  Hunter;  thus 
depriving  Mr.  Blane  of  an  opportunity  of 
pursuing  a  remedy  against  Hunter,  as  he 
might  have  done,  if  a  demand  had  been 
made  at  an  earlier  period,  by  Mr.  Hopkins. 
Upon  the  whole  circumstances  then,  we  are 
of  opinion,  that  Mr.  Hopkins  took  these 
bills  upon  the  credit  of  Mr.  Hunter,  (un- 
connected with  his  agency  for  Blane;)  and 
not  upon  the  credit  of  Blane  in  consequence 
of  that  agency.  Therefore,  upon  general 
principles,  as  well  as  in  conformity  to  the 
decision  in  Oxley's  Case,  we  are  unani- 
mously, for  affirming  the  Chancellor's  de- 
cree, dismissing  the  bill. 


Mitchell  V.  Kelly. 
[Tuesday,  October  90,  1796.] 
Awards— Onton  of  Reiefence    Construction  of  Stat- 


ute.*—Does  the  act  of  Assembly,  relatiacr  to 
awards  apply  to  orders  of  reference  made  in 
causes  during*  the  progress  of  suits? 
Same-Bntry  of  Judffmont— Not  necessary  that  the 
award  should  lie  in  Court  two  terms  before  judg- 
ment, if  the  party  offers  exceptions;  for,  that  is  a 
waiver. 

Kelly  brought  indebitatus  assumpsit 
against  Mitchell  in  the  District  Court  of 
Northumberland;  plea,  non  assumpsit,  and 
issue.  Afterwards  on  the  6th  day  of  April, 
1795,  the  parties  by  rule  of  Court,  referred 
the  cause  to  the  determination  of  Bellfield 
and  Brewer,  or  their  umpire,  and  agreed 
that  the  award  shall  be  made  the  judgment 
of  the  Court.  The  order  was,  that  the  ref- 
erees might  proceed  ex  parte,  if  either  side 
failed  to  attend  after  notice.  In  April,  1796 ; 
the  arbitrators  returned  their  award,  bear- 
ing date  the  25th  day  of  March,  1796; 
wherein,  after  stating  that  due  notice  had 
been  given,  and  that  they  had  had  the  par- 
ties before  them,  and  considered  the  ex- 
hibits and  evidences  produced,  they 
380  awarded  a  balance  due  *to  Kelly, 
from  Mitchell,  of  2031.  7s.  7d.  agree- 
ably to  an  account  thereto  annexed.  Which 
award  was  made  the  judgment  of  the  Court 
on  the  4th  day  of  April,  1796.  From  this 
judgment,  Mitchell  appealed   to  this  Court. 

The  defendants  filed  a  bill  of  exceptions 
to  the  Court's  opinion,  stating,  that  he  had 
moved  to  reject  the  award,  for  reasons  stated 
in  his  affidavit,  (which  is  annexed  to  the 
accounts  furnished  the  defendant  by  the 
said  Brewer,  one  of  the  arbitrators;)  but, 
that  the  Court  over-ruled  the  motion. 

The  affidavit  referred  to,  states  that  the 
defendant  had  received  no  notice  from  the 
plaintiff,  to  attend  the  arbitrators  since 
the  first  of  September,  then  last  part;  and, 
that  the  account  thereto  annexed,  in  the 
hand  writing  of  the  said  Brewer  was,  by 
him,  delivered  to  the  defendant,  some  time 
in  the  said  month  of  September. 

This  affidavit  bears  date  the  2d  day  of 
April,  17%. 

Wickham,  for  the  appellant. 

The  award  must  lie  a  term  for  the  party 
to  except;  for,  otherwise,  he  would  have 
no  effectual  opportunity  of  shewing  cause 
against  it;  because,  the  judgment  would 
be  final,  and  an  execution  might  issue  on  it 
before  the  time,  for  making  his  exception, 
had  expired.  But,  this  would  be  plainly 
contrary  to  the  act  of  Assembly.  R.  C.  54, 
[c.  114,  {  2,  p.  454,  ed.  1819;  c.  46,  13  Stat. 
Larg.  63].  The  appellant  offered  a  good 
exception  to  the  award,  and  whether  true 
or  false,  was  not  important,  for  he  ought  to 
have  been  allowed  time  to  support  it.  An- 
other notice  should  have  bee.n  given  to  the 
appellant,    after   the   copy   of   the  account 

«A wards— Orders  of  Reference— Construction  of  Stat- 
ute.—If  there  be  an  order  of  reference  made  dur- 
ing* the  pendency  of  asait,  the  award,  in  parsn- 
ance  thereof,  need  not  lie  in  court  two  terms,  as 
it  is  not  within  the  act  of  Assembly,  upon  awards. 
Holcomb  V.  Floumoy,  2  Call  4S3,  4S7,  citing,  with  ap- 
proval, the  principal  case.  See  monographic  noU  on 
"Arbitration  and  Award*'  appended  to  Basse tt 
V.  Cunning-ham,  9  Gratt.  684. 
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was  furnished  him.  Therefore,  although, 
there  wa3  no  corruption  in  the  arbitrators, 
yet  the  word  misbehaviour  will  embrace  it. 
Because,  not  having  given  further  time, 
when  they  were  bound  to  do  so,  they  did 
misbehave. 

Warden,  for  the  appellee. 

The  act  of  Assembly  does   not  apply  to 

the  case;  for,  that  was  only   intended  for 

references  before  the  commencement  of   a 

suit,    and  not   for  those  which  were 

381  made   in  *the    progress   of   a   cause, 
without    the    forms   and    solemnities 

mentioned  in  the  act.  But,  if  it  did,  still 
there  is  no  ground  to  impeach  the  judgment. 
For,  the  account  was  delivered  to  Mitchell 
by  one  of  the  arbitrators,  in  order  that  he 
might  state  his  objections ;  which,  he  never 
did:  and,  therefore,  the  inference  is,  that 
he  had  none.  The  exception,  made  in  Court, 
was  not  sustained  by  any  evidence;  and, 
if  it  had,  the  matter  of  it  was  not  sufficient 
to  delay  the  judgment :  Especially,  as  no 
specific  exception  to  the  account  was  made 
either  to  the  referees  or  the  Court. 

PENDLETON,  President.  Delivered  the 
resolution  of  the  Court  as  follows : 

This  is  an  appeal  from  a  judgment  of  the 
District  Court,  entered  upon  an  award 
made  pursuant  to  a  submission  by  order  of 
Court,  in  a  suit  depending;  and  at  issue. 
The  judgment  was  moved  for  at  the  term  the 
award  was  returned;  and,  opposed  by 
the  defendant,  for  want  of  due  notice; 
which  being  over-ruldd,  he  filed  his  excep- 
tion. 

The  counsel  here,  has  added  another  ob- 
jection, that  the  judgment  was  entered  too 
soon,  in  the  term  when  the  award  was  re- 
turned ;  since  the  act  of  Assembly  of  1789, 
[c.  46,  13  Stat.  I^arg.  63,]  relating  to 
awards,  allows  the  parties  till  the  end  of 
the  next  term,  to  make  their  objections. 

Without  deciding,  whether  the  act  ex- 
tends to  the  present  case  of  a  submission 
made  in  a  suit  depending?  We  are  of  opin- 
ion, that  admitting  it  does,  the  privilege  of 
time  might  and  was  waived  by  the  defend- 
ant, in  this  case ;  he  having  brought  for- 
ward his  objections  at  an  earlier  period. 

As  to  the  notice,  the  affidavit  is  equivo- 
cal: he  says,  that  Kelly  gave  him  no  notice 
after  the  first  of  September;  thereby  im- 
plying} that  he  had  given  him  notice  before, 
and  admitting  that  he  might  afterwards 
have  had  notice  from  the  arbitrators. 
Which  is  the  rather  presumable,  since  he 
admits,  that  he  received  in  that  month 

382  Kelly's  account  *from    one    of  them; 
no  doubt  for  some  purpose;  probably, 

for  an  opportunity  to  make  objections  to  it ; 
and,  these  the  arbitrators  waited  for,  until 
the  month  of  March  following.  In  which 
time,  he  may  have  made  them ;  and,  they 
may  have  been  considered  by  the  arbitra- 
tors :  Who  report,  that  upon  due  notice,  they 
had  heard  the  parties ;  had  considered  their 
exhibits  and  evidence;  and,  had  made  the 
award  between  them.  He  does  not  say,  that 
he  has  any  objection  to  the  account  or  to 
the  justice  of  the  award ;  but,  is  quibbling 
in  terms  about  the  notice. 
Judgment  affirmed. 


Pryor  v.  Adams. 
[Thursday.  October  85, 1798.] 
(1  Am.  Dec.  588.) 
Equity  JurUdlctton— Discovery.*-  Tbe  Court  of  Chan- 
cery has  jurisdiction  in  all  cases  where  a  discovery 

Is  wantinff* 

Same— Colorable  Sunrc'tioa— Practice.— Mode  of  pro- 
ceeding on  the  part  of  the  defendant,  where  a 
merely  colorable  sng^restion  is  made,  in  order  to 
g-ive  the  Court  of  Chancery  Jurisdiction. 

Equity  Practice— Direction  of  Issue,  t— The  Court  of 
Chancery  should  judg-e  on  the  proofs  before  ic 
and  in  a  clear  case,  decree  thereon,  without  direct- 
ing an  issue. 

Paper  Money.— Payments  in  paper  for  debts  due 
before  1771,  ffood. 

Chancery  Court— Plea  to  Jurisdiction.— Plea  to  the 
Jurisdiction  of  the  Court  of  Chancery,  how  tried. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery.  The  bill  states, 
that  the  defendant  was  indebted  to  the 
plaintiff  as  surviving  partner  of  Adams  & 
Parke,  in  661.  7s.  lOd.  specie,  with  interest 
from  the  year  1774,  when  the  bond  was 
given,  amounting  to  161.  14s.  That  in  the 
year  1780,  the  defendant  insisted  to  dis- 
charge the  said  bond,  and  applied  to  Street, 
the  plaintiff's  agent,  to  receive  payment 
thereof  in  paper  money:  who  refused,  un- 
less the  defendant  would  agree  to  pay  the 
depreciation.  That  the  defendant  under- 
took to  do  so,  and  in  February,  1780,  paid 
through  the  hands  of  Brand,  831.  Is.  in 
paper  money,  worth  only  when  reduced  by 
the  scale,  11.  17s.  specie.     That  neither  the 

*Bquity  Jurisdiction— Discovery. —The  principal 
case  is  cited  with  approval  in  Chichester  v.  Vass.  i 
Manf.  116;  Mason  v.  Peter.  1  Mnnf.  445:  Pollard  v. 
Patterson,  8  Hen.  &  M.  79.  See  monographic  note  on 
"Bills  of  Discovery"  appended  to  Lyons  v.  Miller.  6 
Gratt  427. 

Same— Qeneral  Demurrer— Dismissal  of  Bill. —The 
principal  case  is  cited  in  Meade  v.  Griffsby.  96  Gratt. 
015.  for  the  proposition  that,  ordinarily,  it  is  consid- 
ered premature  upon  a  general  demurrer  wholly  to 
dismiss  the  bill.'  unless  the  complainant's  case  is 
from  his  own  showing*  radically  such,  that  no  dis- 
covery or  proof  properly  called  for  by.  or  founded 
upon  the  allegations  in  the  bill,  can  possibly  make 
it  a  proper  subject  of  equitable  Jurisdiction.  The 
principal  case  is  further  cited  In  this  connection  in 
Bullock  V.  Goodall.  S  Call  60:  Lockhead  v.  Berkeley 
SprinfiTS,  etc..  Co.,  40  W.  Va.  56©.  21  S.  E.  Rep.  1038. 
See  Goodall  v.  Bullock.  Wythe  828. 

tissue  Out  of  Chancery— Wlien  Denied— Qeoerai  Rules. 
—It  seems  to  be  well  settled  that  in  no  case  ou^ht 
an  issue  to  be  ordered  to  enable  a  party  to  obtain 
evidence  to  make  out  his  case:  that,  when  the  alle- 
crations  of  the  bill  are  positively  denied  by  the 
answer,  and  the  plaintiff  has  failed  to  furnish  two 
witnesses,  or  one  witness  and  stronsr  corroboratinir 
circumstances,  in  support  of  the  bill,  it  is  error  in 
the  chancellor  to  order  an  issue:  that  no  issue 
should  be  ordered  until  the  plaintlfif  has  thrown  the 
burden  of  the  proof  on  the  defendant;  that,  until  the 
onus  is  shifted,  and  the  case  rendered  doubtful,  by 
the  conflictiufiT  evidence  of  the  opposing*  parties,  the 
defendant  cannot  be  deprived  by  an  order  for  an 
issue,  of  his  riffht  to  a  decision  by  the  court  on  the 
case  as  made  by  the  pleadlnsrs  and  proofs.  Bever- 
ley V.  Waldeu,  20  Gratt  164,  citincr  the  principal 
case:  Smith  v.  Betty,  11  Gratt  752;  Wise  v.  Lamb,  9 
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plaintiff  or  hia  agent  would  have  received 
the  same,  if  the  defendant  had  not  promised 
to  make  good  the  depreciation,  whenever  a 
general  scale  should  thereafter  fix  the  same. 
That  the  defendant  now  refuses  to  pay, 
"pretending,  that  as   the   plaintiff   was  so 

credulous  to  give  up  the  bond  on  his 
383     promise  to  pay  the  depreciation,  *that 

he  could  not  compel  him  to  fulfil  his 
said  engagement,  or  prove  the  same  but  by 
the  oath  of  the  defendant."  The  bill, 
therefore,  in  the  usual  form,  prays  that 
the  defendant  may  answer  the  premises : 
Interrogates  him  relative  to  the  facts:  Asks 
a  decree  for  the  balance  of  the  money,  after 
deducting  the  payment  aforesaid,  reduced 
X>j  the  scale :  And  concludes  with  a  prayer 
for  general  relief. 

The  defendant  demurred  to  the  jurisdic- 
tion of  the  Court,  because  the  plaintiff's 
suit  was  brought  upon  an  assumpsit,  which, 
if  made,  was  cognisable  at  common  law ; 
and,  by  way  of  answer,  he  refers  to  Street's 
certificate,  to  shew  the  payment  of  the 
money ;  denies  the  promise  to  make  up  the 
depreciation,  or  that  he  made  any  other 
promise  than  the  following:  **That  if  the 
depreciation  was  generally  made  up,  so  that 
the  defendant  could  recover  it  from  his 
debtors,  he  would  make  it  up  to  the  said 
Street. '» 

The  deposition  of  Hopkins  states,  that  he 
was  called  on  in  February,  1780.  by  Street, 
to  take  notice,  that  if  the  said  John  Street 
would  receive  a  sum  of  money,  due  on 
bond  to  Adams  &  Parke  from  Pryor;  that 
he,  Pryor,  agreed  to  make  good  the  depreci- 
ation, if  any  depreciation  should  ever  be 
demanded;  and  that  Pryor  agreed  thereto 
in  the  presence  of  the  deponent. 

Brand  says,  that  he   paid  off  and  took  up 

Grate  2M:  Qriffsby  v.  Weaver.  5  Leiffh  197.  The  prin- 
apal  case  is  cited  for  these  propositions  in  Smith  t. 
Beit7.  11  Oratt.  TOO,  761.  See  Van^ilder  y.  Hoffman, 
a  W.  Va.  1. 

^■f  Samp  PsUure  of  Prool— If  there  be  no  con- 
flict between  the  different  portions  of  the  evidence, 
DO  ambisnity  or  nncertainty  in  it,  but  a  simple 
failure  to  prove  material  facts,  it  is  improper  to 
direct  an  Issue.  For  this  proposition,  the  principal 
case  is  cited  with  approval  in  Reed  v.  Cline,  0  Qratt. 
117:  Bohrer  v.  Travers,  11  W.  Va.  164.  See  Beverly 
T.  Rhodes,  80  Va.  419,  10  S.  E.  Hep.  67S.  See  foot-note 
to  Reed  V.  dine,  9  GratL  186. 

Bat  if  the  proofs  leave  the  point  doubtf  al,  it  is  the 
doty  of  the  chancellor  to  direct  an  issue.  Marshall 
T.  Tbompson.  %  Mnnf.  412;  Bullock  v.  Qordon,  4 
Miinf,450:  Johnson  V.  Hendley,  5  Munf.  219:  Oalt  v. 
carter.  6  Manf.  245:  Banks  v.  Booth,  6  Munf.  886; 
Knlbb  V.  Dixon,  1  Rand.  249;  Douglass  v.  McChesney, 
2  Raod.  109:  Savage  v.  Carroll.  1  Ball  &  Beatty  288. 

5ttHe— 5«SM— BUI  Unsupported  by  BvidMioe.— The 
principal  case  is  cited  in  Wise  v.  Lamb,  9  Qratt  805, 
for  the  proposition  that,  where  the  allegations  of 
the  bill  are  expressly  and  directly  denied  in  the 
answer,  and  are  wholly  unsupported  by  proof,  or 
supported  by  the  evidence  of  one  witness  only,  the 
court  should  not  direct  an  issue,  but  should  dismiss 
the  bilL  See  Paynes  v.  Coles,  1  Munf.  878,  896 ;  Bul- 
lock V.  Gordon.  4  Munf.  450  ;  Gait  v.  Carter.  6  Munf. 

-AppsliMtr  Revtew  lipropf  DiractlMiof  U- 


the  bond,  which  he  can't  find;  and  that 
Street  told  him,  Pryor  was  to  pay  the  depre* 
elation,  if  customary. 

Street,  (whose  deposition  was  rejected  in 
the  High  Court  of  Chancery  because  he 
was  interested),  says,  that  the  defendant 
told  him,  if  he  would  receive  the  money  of 
Brand,  and  any  depreciation  was  paid  by 
any  one,  that  he,  the  defendant,  would  pay 
it  likewise.  That  he  received  it  upon  those 
terms  and  no  other.  That  Hopkins  was 
called  on  as  a  witness  to  the  agreement. 
That,  as  well  as  he  remembers,  upon  a 
conversation  betwixt  him  and  the  defend- 
ant, some  time  afterwards,  relative  to  an 
enquiry  made  by  the  defendant  of 
384  him,  the  ^deponent,  in  whose  hands 
the  bond  was?  and  on  being  told  that 
it  had  been  given  up  to  Brand,  (with  whom 
the  defendant  seemed  displeased,)  under 
the  agreement  aforesaid,  the  defendant  Jan- 
swered,  whoever  had  the  bond  had  a  right 
to  the  depreciation,  and  that  he  would 
rather  the  deponent  should  have  it  than 
Brand,  who  had  denied  his  having  the 
bond.  That  the  deponent  asked  the  defend- 
ant, if  Brand  did  not  claim  the  depreciation, 
if  he  would  pay  it?  and  that  he  answered, 
he  had  rather  the  deponent  should  have  it 
than  Brand.  That  Brand  afterwards  told 
the  deponent,  that  he  would  give  up  his 
right  to  the  depreciation  to  Parke's  estate. 

The  second  disposition  of  Hopkins  states, 
that  Street  called  on  him  to  take  notice, 
that  Pryor  agreed  to  pay  the  depreciation 
on  the  bond,  and  that  Pryor  answered  very 
well,  and  turned  off. 

In  May,  1792>  the  Court  of  Chancery  dis- 
missed the  bill,  with  costs,  upon  a  hearing; 
but,  at  the  sftme  term,  set  aside  that  de- 
cree, and  directed  an  issue  to  be  tried  before 

sae— Decree.— It  is  the  duty  of  an  appellate  court, 
in  reviewing  a  decree  founded  on  the  verdict  of  the 
jury,  rendered  on  an  issue  out  of  chancery,  to  look 
to  the  state  of  the  proof  ezistluff  at  the  time  when 
the  issue  was  ordered  ;  and,  if  satisfied  that  the 
chancellor  had  improperly  ez^cised  his  discretion 
in  directing*  the  issue,  to  render  a  decree  ;  notwith- 
standing the  verdict,  according  to  the  merits,  as 
disclosed  by  the  proofs,  on  the  hearing  when  the 
issue  was  altered.  In  support  of  this  proposition, 
the  principal  case  is  cited  and  approved  In  Smith  v. 
Betty,  11  Gratu  760;  Jarrett  v.  Jarrett,  11  W.  Va.  827; 
McFarland  v.  Dou^rlass.  11  W.  Va.  046.  In  Smith  v. 
Betty.  11  Gratt  780,  the  court  said  that  the  above  rule 
has  been  followed  in  several  cases  since  and  in  the 
recent  case  of  Wise  v.  Lamb,  9  Gratt  294,  its  propri- 
ety was  fully  recognized  and  vindicated  in  the  opin- 
ion of  the  court  delivered  by  Judgs  Lbb.  See  the 
principal  case  cited  in  Wise  v.  Lamb,  9  Gratt.  310. 
The  principal  case  is  cited  in  this  connection  in 
Mahnke  v.  Neale.  28  W.  Va.  82  :  Miller  v.  Wills,  95 
Va.  351,  28  S.  E.  Rep.  887.  See  foot-note  to  Smith  v. 
Betty,  11  GratL  752,  and  monoisrraphic  note  on  "Is- 
sue Out  of  Chancery"  appended  to  Lavell  v.  Gold, 
25  Gratt.  473. 

Responsive  Answers— Effect.  — See  foot-note  to 
Shurtz  V.  Johnson,  28  Gratt  657.  The  principal  case 
is  cited  in  Wise  v.  Lamb,  9  Gratt  300.  See  Maupin 
V.  WhiUnff,  1  Call 224:  Bullock  v.  Goodall,  8  Call  49; 
Wilkinsv.  Woodfin,  5  Munf.  188. 
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the  District  Court  of  Richmond,  to  de- 
termine, *' whether  the  defendant,  at  the 
time  the  money  paid  in  discharge  of  the 
bond  in  the  bill  mentioned  was  received,  or 
after,  agreed  to  allow  the  depreciation?" 

The  jury  found,  that  the  defendant  did 
agree  to  allow  it. 

The  Court  of  Chancery,  upon  the  verdict 
being  certified,  decreed  the  defendant  to 
pay  to  the  plaintiff  661.  7s.  with  interest 
from  the  3d  day  of  January,  1780,  and  the 
costs.  From  which  decree,  Pryor  appealed 
to  this  Court. 

Street* s  certificate  is,  that  Brand  paid 
him  661.  7s.  with  161.  14s.  interest  thereon ; 
and,  in  a  short  time  afterwards,  took  in  the 
bond. 

There  is  a  receipt  in  the  record  from 
Brand  to  Pryor  for  31.  2s.  (the  amount  of 
the  money  reduced  by  the  scale,)  which 
Brand   had   paid   Street  on  account  of  the 

bond. 
385         *Marshall,  for  the  appellant. 

The  decree  is  erroneous  upon  two 
grounds :  1st.  That  the  Court  of  Chancery 
had  no  jurisdiction,  there  being  a  compe- 
tent remedy  at  Common  Law.  2d.  That 
the  Chancellor  ought  to  have  directed  a  new 
trial  upon  the  certificate  of  the  Judge,  that 
the  weight  of  evidence  was  against  the  ver- 
dict. 

As  to  the  first.  The  matter  stated  in  the 
bill,  was  but  a  plain  assumpsit ;  and,  there- 
fore, properly  triable  at  law.  For,  there  is 
no  ground  for  the  jurisdiction  of  the  Court 
of  Chancery,  unless  the  suggestion,  that 
the  plaintiff  could  not  ascertain  the  amount 
of  the  bond,  gave  it ;  but,  this  suggestion 
will  be  no  foundation  for  the  jurisdiction  in 
this  case,  because  it  appears^  by  the  testi- 
mony that  the  plaintiff  could  have  proved 
it.  Therefore,  the  suggestion  .was  only 
colourable,  and  for  the  sake  of  translating 
the  jurisdiction. 

Although  there  is  no  plea  in  form,  to  the 
jurisdiction,  yet  there  is  a  demurrer,  which, 
as  to  this  matter,  will  serve  as  a  plea. 

As  to  the  second  point.  The  Judge,  who 
tried  the  cause,  having  certified  that  the 
weight  of  evidence  was  against  the  verdict, 
it  ought  to  have  induced  the  Chancellor  to 
set  aside  the  verdict.  In  England,  new 
trials  are  repeated  until  the  Judge  who  tries 
is  satisfied ;  perhaps  here,  though,  in  anal- 
ogy to  the  proceedings  at  law,  there  should 
not  be  more  than  two  new  trials ;  but,  in  a 
case  circumstanced  like  this,  there  should 
be  at  least  that  number. 

Duval,  for  the  appellee. 

We  could   not   prove  the   amount   of   the 

bond,  except  by  the  testimony  of  a  witness 

(Street)  whose  deposition  is  objected  to  by 

the    appellant.     The   defence  was  an    nn- 

righteous   one ;  and,   therefore,    a  Court  of 

onld    not    have    set  aside  a  verdict 

it.     Consequently,   by   analogy   to 

act  ice,    the  Court  of  Chancery  did 

not  awarding  another  trial. 

Iph,  on   the   same   side.     The   bill 

Ks  the  setting  up  a  higher  security 

jt   a  debt,    and   the  ^demurrer  con- 

->es  it;  which  gives  the  plaintiff  a 

r>  his  demand. 


The  jurisdiction  of  the  Court  of  Chan- 
cery is  threefold. 

1st.  It  is  assistant  to  the  Courts  of  L#aw. 
2d.  It  is  concurrent  with  them.  3d.  It  is 
exclusive  of  them.  As  to  the  first.  The 
jurisdiction  is  maintainable  on  that  ground, 
because  the  bond  was  of  higher  dignity 
than  the  assumpsit ;  and,  therefore,  the  de- 
mand was  a  proper  foundation  for  applica- 
tion to  a  Court  of  Equity.  As  to  the  second. 
Although  the  plaintiff  might  have  had  re- 
dress at  law,  that  will  not  prevent  hias  ap- 
plication to  the  Court  of  Chancery.  There 
was  a  promise,  which  should  be  carried  into 
execution,  upon  the  circumstances  of  the 
case.  As  to  the  third.  *  The  discovery  could 
only  be  compelled  in  the  Court  of  Chancery ; 
for,  a  Court  of  Common  Law  was  incompe- 
tent thereto:  and,  of  course,  the  plaintiff 
was  entitled  to  come  into  equity  for  relief. 

With  regard  to  the  Judge* s  certificate.  In 
England,  the  Court  of  Chancery  repeats 
new  trials  only  in  two  cases.  1st.  When  a 
freehold  is  concerned.  2d.  When  the  ver- 
dict is  against  the  Chancellor's  own  opin- 
ion. Neither  of  which  is  the  case  here.  Id 
Southall  V.  M'Keand,  1  Wash.  336,  it  was 
held  by  the  Court,  that  the  Chancellor  ought 
to  have  decided  upon  the  testimony  before 
him,  without  the  intervention   of  the  jury. 

Marshall,  in  reply. 

It  was  said,  that  the  Court  of  Chancery, 
in  this  case,  was  assistant  to  the  law.  But 
how  was  it  assistant?  Did  the  plaintiff  ask 
that  a  higher  security  might  be  decreed 
him?  On  the  oontrary,  he  only  asks  that  a 
debt,  which  he  says  is  founded  on  a  prom- 
ise, may  be  decreed  him.  But,  if  he  had 
asked  the  bond  to  have  been  delivered  up, 
what  use  would  he  have  made  of  it?  He 
could  not  have  entertained  a  suit  upon  a 
cancelled  bond;  he  must  still  have  sued 
upon  his  assumpsit;  and,  therefore,  he  in 
fact,  only  asks  the  same  redress  in  equity, 
which  he  might  have  had  at  law.  But, 
it  is  said,  that  the  Court  of 
has  *  jurisdiction  in  all 
of  frand  and  deduction.  Be  it 
but  still  none  appears  hen^.  It  is  only 
the  com  ion  case  of  a  breach  of  promise, 
for  which  an  action  of  assumpsit  at  Com- 
mon Law  would  have  lain.  But  still  it  is 
that  a  discovery  was  wanting.  I 
weied  this  argument ;  for, 
it  appears  thai  the  plaintiff  could  have 
proved  it;  and.  therefore,  upon  his  own 
ground,  it  was  not  necessary  to  resort  to  a 
Court  of  Equity. 

As  to  the  other  point;  Southall  v. 
^PKeand.  has  no  influence   upon    the  case. 

it  appeared,   that  the  whole 
was  before  the  jury,    was 
Ccurt  of  Chancery:  a   circum- 
tfaat  does  not  appear  in  this  case. 

ROANE.  Judge.  The  biU  of  the  appellee 
now  liefdre  us,  although  it  contains  no 
'  specific  prayer  for  a  discovery  of  the  bond 
in  question;  yet,  upon  the  whole,  by  a  lib- 
eral construction,  it  may  amongst  other 
things  he  considered,  as  a  bill  of  discovery. 

Admitting  with  the  demurrer  in  this  case, 
that  the  question  concerning  the  deprecia- 
tion is  one  purely  of  a  legal  nature,  yet  as 
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in  a  trial  at  law,  the  appellee  would  have 
had  (Kxasion  to  produce  the  bond  itself,  or 
at  least  to  have  had  evidence  of  its  amount 
and  date  from  the  confeasion  of  tbc  ap- 
pellant; and  as  he  should  not  be  compelled 
to  trust  to  the  chance  of  bein?  able  to  es- 
tablieh  the  amonnt  by  other  teatimonj,  the 
present  bill  ts  on   that  ground  dearlj  sna- 

The  demurrer  statiaff,  according'  to  the 
form  of  such  proceeding  in  other  cases, 
"that  the  said  bill  contains  no  matter  of 
ei)aity,"  ia  taken  to  refer  to  the  bill  only; 
aod  when  the  demurrer  is  over-ruled,  the 
jarisdictioo  of  the  Court  is  sustained,  at 
least  until  the  hearing;;  and  if  at  the  hear- 
ing, the  evidence  should  support  those 
allegations  in  the  bill  which  confer  a  juris- 
diction, the  Court  being  in  possession  of 
tbe  cause  will  make  an  end  of  it ;  and  not 
turn  over  the  parties  to  another  forum  ao 
as  to  produce  circuity  and  expense.  But,  if 
after  the  demurrer  ia  overruled,  which 
388  has  impliedly  admitted  the  *trntli  of 
the  aUegatioos  in  the  bill,  the  evi- 
dence of  the  answer  and  other  teatimony 
Ehoald  contradict  the  allegations  in  the  bill 
OD  the  point  conferring  jurisdiction  on  the 
Court,  it  would  then  be  material  to  enquire, 
whether  the  Court  should  consider  their  ju- 
risdiction as  sustained  on  that  point,  by 
tbe  implied  admission  in  the  demurrer,  in 
opposition  to  such  positive  testimony ;  and 
go  on  to  conclude  the  cause?  This  is  an 
important  question ;  and  one,  respecting 
which  I  should  require  further  time  to  de- 
liberate, but  that  it  ia  not  necessary  to  be 
decided  in  this  cause;  since  it  is  in  testi- 
mony, that  the  bond  is  or  was  in  the  hands 
of  the  appellant  or  his  agent;  and  the  ap- 
pellant has  given  testimony  respecting  the 
amount  of  that  bond  in  his  answer:  which 
tbe  appellee  had  in  equity  a  right  to  require. 

The  evidence,  then,  as  to  tbe  point  of  dis- 
covery of  the  t)ond  or  its  amount,  supports 
tbe  allegations  of  the  bill  instead  of  falsi- 
fjtng  it ;  and  the  only  remaining  question 
is,  what  shall  be  done  in  a  cause  which  as 
stated  and  proved  at  the  trial,  is  deposited 
with  a  Court  of  Equity  on  one  of  the  ordi- 
nary grounds  of  its  jurisdiction?  And  this 
will  lead   ns  to  the  testimony. 

The  answer  of  the  defendant  Pryor,  pos- 
itively denies  the  agreement  to  make  up 
tlie  depreciation  as  charged  in  the  bill, 
in  a  manner  which  substantially  corre- 
sponds with  the  account  given  by  Brand,  of 
the  acknowledgment  of  J.  Street  relative 
thereto.  This  acknowledgment,  then,  may 
be  thrown  out  of  the  scale,  which  opposes 
the  defendant's  answer;  and  then  the  com- 
parison of  the  latter  will  be  made  with  the 
testimony  of  Mr.  Hopkins.  His  first  depo- 
sition, for  his  second  does  not  appear  to 
have  been  relied  on  in  the  argument,  if  it 
were  as  clear  and  positive  on  one  hand  as 
the  answer  is  on  the  other,  muat  be  repelled 
by  the  rules  of  Sqnity.  But  the  terms  of 
the  deposition,  "if  depreciation  should  ever 
be  demanded"  (which  exclude  the  idea  of  a 
demand  -by  the  obligee ;  who  had  before 
and  would  again  demand  such  depre- 
389     ciatioD  *and,  therefore,  would  not  be 
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put  upon  an  hypothesis,)  are 
to  refer  to  a  general  legislative 
tion,  which  hath  never  yet  taken  place 
with  respect  to  payments  actually  made  in 
paper;  and,  therefore,  by  the  beat  construc- 
tion of  this  testimony,  the  appellant,  by 
tbe  termsof  it,  is  clearly  not  responsible. 

But,  it  is  also  in  teatimony,  that  applica- 
tion was  not  made  for  payment  by  Street 
and  Brand;  and  though  the  particular  times 
are  not  mentioned,  it  ia  supposed  they  were 
not  long  before  the  actual  payment  of  the 
bond;  and  thia  tends  to  over-rule  an  idea, 
that  there  was  any  very  great  aversion  in 
Street,  to  receive  paper  money.  The  same 
inference  may  be  drawn  from  the  circum- 
stance of  this  money  being  as  valuable  as 
specie  to  Adams. 

For  these  reasons  I  agree  with  the  Chan- 
cellor in  his  first  decree,  that  "the  allega- 
tions of  the  bill  which  are  denied  by  the 
answer  not  being  proved  by  the  evidence," 
the  bill  ought  to  have  been  dismissed;  and 
I  think  he  ought  to  have  adhered  to  that 
opinion,  conformably  to  the  rule  of  evi- 
dence established  in  equity.  It  appears  to 
therefore,  that  the  issues  were  improp- 
erly awarded,  and  that  all  the  subsequent 
proceedings   were    consequently  erroneous. 

FLEMING,  Judge.  Two  questions  have 
been  made  in  this  cause.  The  first  is, 
whether  the  Court  of  Chancery  had  juris- 
diction of  the  case?  and  secondly,  whether 
there  was  such  an  assumpsit  proved,  as 
should  oblige  the  defendant  to  pay  the 
money  claimed  by  the  bill? 

As  to  the  first  question :  This  was  plainly 
a  bill  of  discovery;  and  although  the  plain- 
tifT  might  have  had  redress  at  Common  I>aw, 
if  he  could  have  clearly  proved  the  facta,  yet 
this  might  have  been  attended  with  dlflr- 
culty  and  hazard;  and  ultimately  perhaps, 
he  might  not  have  been  able  tu  have  pro- 
duced effectual  testimony  by  any  other 
mode,  than  a  bill  in  Chancery  in  order  to 
compel  a  discovery ;  especially  aa  the 
390  bond  was  out  of  his  possession  *and 
the  transaction  of  pretty  long  stand- 
ing. Therefore,  upon  the  ground  of  juris- 
diction I  see  no  reason  to  disturb  the  decree. 

But  upon  the  merits,  I  think  the  weight 
of  evidence  was  clearly  with  the  defendant ; 
and  that  the  aasumpait  was  not  sufficiently 
proved  to  entitle  the  plaintiff  to  a  decree. 

The  answer  denies  the  assumpsit;  and 
says,  that  the  defendant  told  Street,  that 
"If  the  depreciation  was  generally  made 
up,  so  that  he  could  recover  it  of  his  debtors, 

he  would  make  it  up:"   Whic^ 

able  in  itself,  aa  he  would   t 
footing  with  otl 
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which  he  was  obliged  to  pay  1 
This  allegation  of  the  a 
firmed  by  the  testimony  ol 
says,  Street  told  him  that 
had  agreed  to  pay  the  depro' 
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that  he  wished  provision  to  be  made  for  the 
despatch  of  one  such  vessel  immediately, 
so  that  there  might  no  detention  arise. 

The  letter  of  the  23d  November,  refers  to 
that  of  the  20th,  and  adds  the  reasons  which 
induced  him  to  enter  into  the  business; 
which  were  as  follows :  1st.  His  confidence 
in  the  activity  of  his  correspondents,  and 
as  it  would  be  impossible  to  guard  against 
every  contingency  by  instructions,  he  gives 
them  full  latitude,  according  to  circum- 
stances, to  act  as  may  appear  most  condu- 
cive to  his  interest ;  having  always  in  view 
the  general  spirit  of  his  intentions.  2d. 
The  scarcity  of  grain  in  Europe,  and' con- 
sequently in  the  West  Indies,  with  the 
French  bounty;  supplies  for  all  which, 
could  only  come  from  America.  3d. 
Freight  would  be  high,  and  the  demand 
for  vessels  greater  than  could  be  supplied. 
4th.  The  markets  in  Europe  and  the  West 
Indies  would  be  so  high  as  to  justify  the 
giving  high  prices  by  his  correspondents 
in  America.  5th.  That,  if  prices  should 
be  higher  than  in  the  opinion  of  his  cor- 
respondents ought  to  be  given,  the  vessels 
might  then  be  let  to  freight.  6th.  That 
the  'scarcity  in  Europe  and  bounty  in 
France,  would  attract  American  vessels 
thither,  and  might  render  the  West  Indies 
a  greater  object.  And  if  so,  British  vessels 
would  be  the  safest  vessels  for  the  British 
West  India  Islands,  unless  those  ports 
should  be  opened.  Of  all  which  his  corre- 
spondents were  to  judge.  7th.  That  the 
vessels  chartered  suited  any  destination, 
and  despatch  was,  therefore,  of  unspeaka- 
ble importance;  for  which  reason,  he  would 
rather  give  the  full  extent  of  the  prices  here, 
than  that  any  detention  should  arise.  8th. 
That  the  giving  Blane  early  funds  was 
important,  and  would  have  considerable  in- 
fluence on  the  operations  of  his  corre- 
spondents: a  circumstance  which  favored 
the  Falmouth  destination.  For,  as 
364  soon  as  he  got  Hunter's  *advice  of  a 
cargo,  and  bills  of  lading,  he  could 
raise  funds  on  them.  9th.  That  wheat  and 
flour  were  doubtless  the  best  articles  for 
European  markets,  but  when  the  difference 
between  them  and  Indian  corn  should  be 
great,  as  might  be  the  case  about  the 
spring,  it  would  probably  suit  to  purchase 
that.  10th.  That  in  regard  to  drawing 
bills.  Hunter  would,  of  course,  negotiate 
them  on  the  best  terms  that  circumstances 
would  admit  of,  and  that  it  might, 
perhaps,  facilitate  the  operations  of  Hun- 
ter, by  making  the  purchases  payable  in 
bills  on  certain  terms.  11th.  Gives  ad- 
dresses, as  to  certain  houses  in  the  West 
Indies,  (who  were  to  be  instructed  to  sell 
on  the  spot,  and  remit  to  Blane, )  and  urges 
the  importance  of  despatch.  12th.  Men- 
tions the  destruction  to  shipping  in  Britain 
from  a  storm  the  month  before,  which  had 
increased  the  demand  for  vessels  amongst 
the  colliers;  and,  although  there  might  be 
plenty  for  a  while,  it  could  not  last  long, 
on  account  of  the  great  freight  that  must 
arise  in  America  for  '^  wheat,  flour,  corn, 
lumber,  turpentine,  tobacco,  &c."  adding, 
'  ^and  I  must  beg  that  it  may  never  be  for- 


got, that  in  whatever  way  a  vessel  can  be 
quickest  despatched  is  what  J  shall  always 
prefer;  as  no  consideration  can  possibly 
compensate  to  me  for  detention  and  want 
of  time.'' 

The  account  spoken  of  in  the  answer,  is 
an  account  current  between  Hopkins  and 
Hunter,  which  states  a  balance  of  accounts, 
settled  on  the  31st  December,  1789,  amount- 
ing to  471.  178.  3d.  due  Hopkins.  Then,  a 
debit  of  4961.  ISs.  9d.  for  50  hhds.  tobacco 
on  the  22d  of  February,  1790,  and  2101.  for 
two  bank  bills.  Then  follow  charges  for 
interest  and  protest.  This  account  is 
credited  by  some  small  articles  of  mer- 
chandize on  the  22d  February,  1790,  and 
bills  on  Blane  for  4901.  together  with  some 
lottery  tickets. 

The  letters  of  the  plaintiff  to  Hunter  are 
dated  the  4th  and  24th  of  March,  1790:  That 
of  the  4th  states  the  rate  of  exchange,  and 
mentions  some  other  subjects  not  relevant 
to  the  present  suit.  That  of  the  24th, 
after      speaking      of      some      other 

365  ^matters,    not    connected     with    this 
business,  adds,  **I  am  under  pressing 

calls  for  money,  and  request  you  to  forward 
me,  at  least,  the  money  for  the  bank  notes, 
and  for  the  former  balance  due  me.  The 
bills  on  London  I  do  not  like  to  part  with 
at  this  very  low  state  of  exchange,  say  16 
per  cent.  Such,  however,  are  my  necessi- 
ties, that  unless  you  supply  me,  and  that 
very  speedily,  I  must  be  obliged  to  make  a 
sacrifice  of  them." 

There  is  in  the  record,  another  letter 
from  Hopkins  to  Hunter,  of  the  30th  March, 
1790;  which  complains,  that  his  former  let- 
ters had  not  been  answered,  and  adds  *'I 
have  frequently  informed  you,  that  the 
bills  on  London,  which  I  received  of  you, 
have  not  yet  been  disposed  of,  owing  to 
the  great  fall  of  exchange;  and,  it  was 
never  my  wish  to  sacrifice  them,  without 
the  most  pressing  necessity.  With  this 
determination,  I  have  regularly  acquainted 
you ;  to  which,  I  have  received  no  answer. 
I  now  send  the  bills  by  Mr.  Adams,  with  a 
request,  that  you  will  be  pleased  to  pay  him 
the  money  for  them ;  or,  return  them  to  me, 
limiting  the  price,  at  which,  I  may  dispose 
of  them.  It  is,  however,  proper  to  observe, 
that  exchange  is  now  down  to  16;  nor,  can 
I  say  with  confidence,  that  there  is  any 
prospect  of  its  immediate  rise.  I  have 
this  day  drawn  on  you,  in  his  favor,  for 
the  amount  of  the  bank  notes,  and  the  bal- 
ance of  my  former  account;  which  I  left 
with  you." 

There  is  also  in  the  record,  a  letter  from 
Hopkins  to  Hunter,  of  the  4th  of  May, 
1790,  which  is  as  follows:  **Sir,  I  enclose 
you  a  statement  of  my  account;  by  which, 
you  will  perceive  a  very  considerable  bal- 
ance, in  my  favor,  for  money  lent  and 
tobacco  sold.  The  situation  to  which  I  am 
reduced,  from  my  funds  being  in  other 
hands,  is  truly  a  most  melancholy  one; 
and,  without  these  funds  can  be  drawn 
forth,  to  answer  my  own  engagements,  the 
consequences  must  and  will  be  ruinous  to 
me.     When   you   view  the  face  of  my 

366  account,  you   will  readily  *perceive  a 
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very  considerable  snm  of  money,  from 
which  I  have  derived  no  advantage;  and, 
which  has  too  long  (and  much  longer  than 
I  expected  or  intended)  lain  in  your  hands. 
It  is  not  only  unfriendly,  (and  I  considerit 
so)  bnt  is  cruel  and  unjust  to  keep  it  longer. 
Ton  will,  therefore,  send  it  down  to  me 
without  delay.  It  is  I  conceive  needless  to 
say  I  want  it.  Bvery  man  wants  his  money ; 
and,  the  principle  of  detention,  cannot  be 
justified,  at  least,  in  the  present  instance. 
Your  bills  are  still  on  hand.  I  have  not, 
nor  can  I  sell  them,  unless  at  the  present 
low  exchange ;  respecting  which,  I  have  re- 
peatedly written  you;  but,  have  not  been 
favored  with  a  word  in  reply.  The  bank 
notes  lent,  ought  at  all  events  to  be  re- 
turned ;  and,  the  propriety  of  this  was  so 
clear,  that  I  sent  to  you  for  the  money,  by 
Mr.  Adams.  What  was  the  reply?  Ver- 
bally, sell  the  bills  and  be  damned.  I  have 
so  often  troubled  you  with  letters  since  I 
saw  yon,  without  an  answer  to  any  one  of 
them,  that  I  can  hardly  expect  one  on  this 
occasion ;  but  once  more,  I  intreat  it." 

There  is  the  deposition  of  a  witness, 
which  proves  that  it  appears,  by  Hunter's 
books,  the  bills  were  drawn  for  the  payment 
of  the  tobacco  purchased  by  him,  of  Hop- 
kins; that  he  lived  with  Hunter  at  that 
time ;  recollects  the  disposal  of  the  tobacco, 
and  that  no  part  thereof  was  shipped  to 
Blane ;  but,  that  the  same  was  shipped  to 
Fanny  and  Forrest  of  Havre  de  Grace,  for 
an  advance  made  by  them  here,  to  Hunter : 
Which  was  applied  as  Hunter's  business 
required;  whether  for  the  purchase  of 
produce,  or  the  payment  of  his  debts.  That 
Hunter  shewed  Blane' s  letter  in  some 
instances,  when  he  wanted  to  sell  bills  on 
Blane;  but,  does  not  know  whether  he 
shewed  it  to  the  plaintiff;  that  these  were 
the  first  bills,  drawn  by  Hunter  on  Blane, 
after  the  receipt  of  the  letter  of  the  23d  of 
November,  1789. 

Another  deposition  states,  that  the  wit- 
ness had,  in  the  beginning  of  the  year 
367  1790,  heard  Hunter  *say,  he  had  a 
right  to  draw  on  Blane;  and,  that 
he  afterwards  heard  the  plaintiff  say,  he 
had  bills  from  Hunter  on  Blane ;  and,  that 
Hunter  had  shewn  him  Blane's  letter. 

The  High  Court  of  Chancery  dismissed 
the  bill  with  costs.  And  Hopkins  appealed 
to  this  Court. 

Marshall,  for  the  appellant. 

That  Hopkins  made  advances  for  the 
bills,  and  that  he  took  the  bills  upon  the 
authority  of  Blane's  letter,  is  clearly  col- 
lectable from  the  circumstances  of  the  case. 
The  question,  therefore,  is,  whether  Blane, 
upon  that  authority,  is  bound  to  pay  the 
bills? 

The  mode  of  negotiating  the  bills,  was 
left  by  Blane  to  the  discretion  of  his 
agent;  and,  the  instructions  were,  to  ne- 
gotiate them  in  the  best  manner  in  his 
power.  Of  course,  the  agent  was  not  lim- 
ited by  his  instructions;  and,  therefore, 
whether  he  appropriated  them  rightly  or 
not,  the  bill-holder  could  not  be  affected 
bj  it,  since   he  had  no  control  over  him ; 


and,  consequently,  was  not  responsible  for 
his  conduct. 

It  does  not  matter  whether  the  bills  were 
negotiated  for  tobacco  or  money,  because 
the  agent  might  as  well  have  misapplied 
money  as  tobacco;  and,  yet  it  was  essential 
to  his  agency,  that  he  should  be  able  to 
change  them  into  one,  or  the  other.  For, 
it  might  not  suit  the  merchant  or  planter 
here,  to  take  bills  for  his  grain;  and, 
therefore,  the  agent  would  be  obliged  to 
give  them  something  which  they  would 
take ;  and  this,  he  had  no  other  means  of 
raising,  bnt  by  the  bills.  Either,  there- 
fore, he  must  have  sold  the  bills  for  money, 
or  if  that  could  not  be  done,  for  tobacco ; 
which  he  might  change  into  money,  in 
order  to  make  grain  purchases  with. 

The  principles  of  this  case,  have  been 
already  decided  by  this  Court  in  Hooe  v. 
Oxley,  1  Wash.  19.  But,  the  case  at  bar 
is  not  so  strong  as  that;  for,  upon  examin- 
ing the  record,  in  that  case,  it  will  be  found 
that  the  authority  of  Ponsonby,  was  much 
more  limited  there,  than  that  of  Htm- 
368  ter  *was  here.  In  other  respects,  the 
cases  perfectly  resemble  each  other  in 
principle.  For,  the  bills  there,  were  drawn 
for  other  objects,  than  the  principals  in- 
tended, as  well  as  here.    ' 

The  powers  given  in  the  letter  were  ample 
enough,  to  authorise  Hunter  to  purchase  to- 
bacco itself  and  ship  it  to  Blane.  For,  it 
enumerates  tobacco  amongst  the  articles  of 
commerce;  and  begs,  that  despatch  may  be 
used  at  all  events,  in  any  of  the  enumerated 
ways ;  as  nothing  could  compensate  the  in- 
jury of  delay.  By  which  it  may  be  fairly 
argued,  that  the  purchase  of  tobacco  was 
authorised. 

Wick  ham,  contra. 

It  is  clear,  that  Blane  never  has  received 
value  for  the  bills ;  and,  that  he  did  not 
even  know  of  the  plaintiff's  contract  with 
Hunter.  It  is  also  clear,  that  the  bills  were 
not  drawn  upon  the  credit  of  Blane's  letter ; 
but,  that  the  plaintiff  trusted  Hunter  only. 
Their  letters  shew  an  explicit  reciprocal 
confidence  in  each  other.  Therefore,  the 
argument  that  the  plaintiff  proceeded  upon 
the  authority  of  Blane's  letter,  cannot  be 
maintained.  There  is  no  proof  that  he 
ever  saw  it;  and,  the  circumstances  repel 
such  an  inference.  It  was  wholly  unlikely, 
that  Hunter  would  have  shewn  it,  or  that 
he,  from  his  confidence  in  Hunter,  would 
have  required  a  sight  of  it. 

If  the  plaintiff  bought  the  bills  of  Hunter, 
they  must  have  been  paid  for,  either  in 
the  bank  notes  or  tobacco.  The  letters 
prove  it  was  not  the  first;  because,  they 
treat  the  bank  notes  as  a  loan. 

And,  as  to  the  tobacco;  the  inference  is, 
that  it  was  tobacco  which  the  plaintiff 
lodged  with  Hunter,  to  sell  for  him ;  and, 
that  it  was  not  an  original  contract  of  sale 
for  tobacco,  to  be  paid  for  in  bills;  but, 
that  the  bills  were  deposited  with  the 
plaintiff,  to  be  sold  for  Hunter:  Which  is 
manifested,  by  the  difference  of  exchange, 
at  which  they  were  to  be  settled.  The 
plaintiff,  therefore,  should  not  have 
sent     the     bills      to      London,    and     had 
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369  *them  protested ;  but,  should  have  re- 
turned them  to  Hunter. 

Perhaps  it  will  be  said,  that  he  took  them 
as  a  pledge;  but,  it  never  could  have  been 
intended,  that  such  a  power  should  have 
been  within  the  limits  of  Hunter's  agency. 
Such  a  construction  would  ruin  trade. 

Blane's  name  was  never  mentioned  in 
the  correspondence;  and,  therefore,  the 
presumption  is,  that  the  plaintiff  did  not 
rely  upon  him. 

The  agency  of  Hunter  was  limited  and 
confined  to  the  purchase  of  grain,  during  a 
scarcity  which  prevailed  abroad.  This  was 
the  primary  object;  despatch  was  subor- 
dinate to  it ;  although,  that  was  important 
through  fear  that  the  market  might  be 
lost :  But,  freight  was  entirely  secondary ; 
and,  only  to  be  taken  in  case  the  other 
failed.  The  agent,  therefore,  had  no  au- 
thority to  meddle  with  any  thing  else, 
whilst  grain  could  be  got.  Blane  never 
contemplated  the  purchase  of  tobacco,  or 
any  other  article  but  grain :  he,  only  went 
on  the  idea,  that  people  would  put  them  on 
board,  on  freight.  For,  he  says  nothing  of 
the  places,  to  which  they  were .  to  be  sent. 
Therefore,  Hunter  must  be  taken  to  have 
bought  the  tobacco  on  his  own  account ; 
and,  not  upon  that  of  Blane. 

Hooe  V.  Ozley,  1  Wash.  19,  differs  from 
this  case.  Ponsonby  there,  was  in  the 
character  of  an  agent  merely,  and  not  of 
merchant.  Of  course,  when  he  drew  a  bill, 
the  presumption  was,  that  he  drew  it  in 
his  authorised  character  of  agent ;  but  here, 
Hunter  was  acknowledgedly  a  general  mer- 
chant ;  and,  therefore,  not  to  be  presumed  to 
have  acted  as  agent,  except  where  the  cir- 
cumstances evidently  shew  it. 

If  in  the  case  of  Hooe  v.  Ozley,  the  bills 
had  been  drawn  for  the  purchase  of  grain, 
the  principals  of  Ponsonby  would  not  have 
been  bound.  That  case  would  then  in  fact 
have  resembled  this;  but,  at  present  it 
does  not. 

370  *An  exception  is  made  in  that 
case,  which,  according  to  legal  in- 
ferences, will  apply  here.  It  is  there  said 
by  the  Court,  that  the  general  principles 
which  they  laid  down,  '^excluded  the  idea 
of  collusion  between  the  bill-holder  and 
the  agent,  to  abuse  the  powers  confided 
by  the  principal.  Such  a  circumstance 
would  defeat  the  bill-holder,  in  his  attempt 
to  charge  the  principal."  If,  then,  the 
plaintiff  did  see  the  letter  of  Blane,  he  nec- 
essarily saw  that  his  powers  were  confined, 
and,  therefore,  having  entered  into  a  con- 
tract with  him,  out  of  the  limits  of  his  in- 
structions, the  law  will  interpret  it  a 
collusion ;  which  will  defeat  his  attempt  to 
charge  the  principal.  However,  I  do  not 
charge  the  plaintiff  with  any  actual  collu- 
sion; I  only  insist  upon  the  inference  which 
the  law  would  make,  had  he  actually  seen 
the  letter.  For,  as  Blane  evidently  never 
intended  his  bills  to  be  applied  to  the  pur- 
chase of  tobacco;  such  a  contract  founded 
on  a  view  of  the  letter,  would  fall  within 
the  exception  above-mentioned. 

Randolph,  on  the  same  side.  The  bills 
have  been  endorsed  over  by  Hopkins;  and, 


he  does  not  shew  his  right  to  hold  them 
again :  which  we  might  &irly  insist,  he 
was  bound  to  do,  if  it  were  necessary  to 
support  our  cause. 

But,  Hunter  could  not  buy  tobacco  with 
the  bills ;  for,  he  was  expressly  limited  to 
the  purchase  of  grain.  The  enumeration 
of  commercial  articles,  did  not  authorise  the 
purchase  of  tobacco ;  for,  it  was  not  one  of 
them.  Grain  was  the  great  object;  and 
the  others  were  merely  secondary. 

Blither  the  plaintiff  saw  the  letter  of 
Blane,  or  he  did  not.  If  the  last,  then 
there  is  no  room  to  argue,  that  he  relied 
upon  the  credit  of  Blane.  But,  if  the 
former,  then,  he  falls  within  the  exception 
mentioned  in  Hooe  v.  Oxley. 

If  the  bills  were  merely  pawned  as   a   se- 
curity for  payment  for  the    tobacco,    then 
the  plaintiff's  claim  cannot  be  maintained; 
because,  a  factor  cannot  pledge   the   prop- 
erty   of  his    principal  as   a  security 

371  *for  his  own  debt.     Paterson  v.  Tash, 
2  Stra.  1178. 

The  plaintiff's  delay  in  calling  on  Blane, 
shews  he  did  not  think  him  liable;  and, 
that  he  was  probably  endeavoring  to  get  it 
of  Hunter;  whose  credit  he  knew  was  de- 
clining. 

Upon  principle,  if  the  plaintiff  saw 
Blane' 8  letter,  he  took  the  bills  subject  to 
the  conditions  and  restrictions  which  it 
contained.  [Mason  v.  Hunt  et  al.]  Dougl. 
297. 

Marshall,  in  reply. 

The  authority  of  Hooe  v.  Oxley,  as  ap- 
plied to  this  case,  remains  unimpeached. 
For,  although  Blane  did  not  receive  value 
for  his  bills  in  this  case,  no  more  did  Oxley 
&  Hancock  for  theirs,  in  that. 

Whether  the  principal  receives  value  or 
not  is  unimportant,  provided  the  agent  has 
power  to  draw.  The  plaintiff  clearly  took 
the  bills  on  the  credit  of  Blane.  It  is,  at 
first  sight,  presumable  that  the  payee  sees 
the  authority,  before  he  takes  the  bill ;  to 
omit  it  would  be  such  a  gross  act  of  indis- 
cretion, as  few  men  would  be  guilty  of. 
The  conclusion,  therefore,  is,  that  the 
plaintiff  saw  the  power,  and  having  seen 
it,  he  was  not  bound  to  enquire  further, 
whether  the  principal  actually  received 
value  for  the  bills  or  not? 

But,  whether  the  plaintiff  saw  the  power 
or  not,  he  was  bound  by  it;  because,  he 
ought  to  have  seen  it :  and  if  he  did  not, 
it  was  a  folly,  which   would  not  avail  him. 

For,  by  contracting  under  it,  he,  in  judg- 
ment of  law,  undertook  to  know  it,  and, 
therefore,  was  bound  by  its  contents.  But 
if  he  is  bound  by  it,  he  should,  on  the  other 
hand,  have  all  the  benefits  of  it. 

In  Hooe  v.  Oxley,  it  was  not  proved  that 
all  the  letters  were  shewn  to  the  sellers; 
but  Ponsonby  held  them;  and,  therefore, 
it  was  decided  that  Hooe  A  Harrison  might 
avail  themselves  of  them,  because  they 
would  have  been  bound  by  them. 

The  intimacy  between  the  plaintiff  and 
Hunter,  forms  no  objection ;  it  would 

372  equally  have  held  in  *Hooe  v.  Oxley : 
But  it  was  considered  as  unimportant. 

If  the  plaintiff  had  trusted  Hunter  only. 
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he  would  have  taken  his  note  or  bond;  but 
omitting  to  do  so,  he  must  be  held  to  have 
relied  on  Blane:  Who,  having'  trusted  an 
improper  man,  should  bear  the  loss  when 
the  trust  has  been  abused,  and  not  an  inno- 
cent man,  who,  through  him,  confided  in 
Blane. 

The  plaintiff's  letters  do  not  shew,  that 
the  bills  were  paid  for  ir\  tobacco,  more 
than  money.  For,  he  was  only  remon- 
strating with  Hunter,  whether  he  would 
suffer  the  bills  to  be  sacrificed:  But,  this 
did  not  destroy  Blane' s  obligation  to  pay 
the  bills,  which  were  properly  issued. 

The  bills  were  not  taken  as  a  pledge ;  for, 
the  plaintiff  took  them  as  a  payment,  and 
had  an  immediate  right  to  sell  them. 

The  argument,  that  Hunter  was  an  agent 
for  a  particular  purpose  only,  proves  noth- 
ing. For,  if  he  was  a  particular  agent,  it 
iras  to  draw  bills  within  a  certain  limited 
time,  and  he  has  done  it,  within 
that  time.  He  was  not  circumscribed  by 
Blane,  as  to  the  mode  of  negotiating  the 
bills;  and,  therefore,  the  payee  was  not 
bound  to  make  enquiry  relative  thereto. 

As  to  the  argument,  founded  on  the  ex- 
ception to  the  general  principles  laid  down 
by  the  Court,  with  regard  to  agency  in 
Hooe  V.  Ozley ;  the  answer  is,  that  there 
is  nothing  to  bring  the  case  within  it. 
That  exception  means  a  fraudulent  combi- 
nation between  the  bill-holder  and  the 
agent,  to  defraud  the  principal ;  as,  for  in- 
stance, to  get  payment  of  an  old  debt,  or 
for  some  other  corrupt  purpose ;  but  it  was 
not  intended  to  apply  to  the  case  of  a  fair 
bargain,  for  an  article  as  current  as  money, 
and  capable  of  being  turned  into  it,  at  any 
moment.  Such  a  transaction,  instead  of 
being  collusive,  was  actually  putting  funds 
into  the  hands  of  the  agent,  to  enable  him 

to  exercise  his  functions. 
373  *But,  all  the    principles  contended 

for  on  the  other  side,  were  overruled 
in  the  case  of  Hooe  v.  Oxley;  which  is 
stronger  than  this  for  another  reason,  be- 
side that,  which  I  mentioned  before; 
namely,  that  here  there  was  an  express 
authority  given  the  agent,  which  the  Court 
thought  could  only  be  implied  there. 

In  that  case,  Ponsonby  had  no  right  to 
substitute  himself  for  the  planters;  yet, 
the  Court  held  the  principals  bound  by  the 
substitution. 

That  Hunter  was  a  merchant,  makes  no 
difference ;  or  if  any,  it  is  against  Blane. 
Because,  if  Ponsonby  was  not  a  general 
merchant,  it  was  more  manifest  that  he 
acted  as  agent :  and,  therefore,  the  bill- 
holder  was  the  more  bound  to  exact  a  stricter 
conformity  to  his  agency,  and  to  take  care 
that  he  did  not  exceed  his  powers  in  the 
transaction. 

The  plaintiff's  not  sending  the  bills  im- 
mediately, does  not  alter  the  case ;  because 
no  loss  is  proved  to  have  been  sustained 
in  consequence  of  it ;  and,  being  amongst 
the  first  that  were  drawn,  they  could  have 
created  neither  caution  nor  suspicion  in 
Blane :  who  would  have  concluded  that  they 
were  drawn  for  the  purposes  of  the  agency. 
Besides,  it  was  held  in  this   Court,    in    the 
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case  of  Stott  v.  Alexander,  l^Wash.  331, 
that  eighteen  months  was  a  reasonable  time 
for  negotiating  bills  of  exchange  drawn 
here. 

Both  agent  and  principal  were  liable,  if 
the  plaintiff  chose  to  consider  them  so ;  and 
he  might  pursue  them  one  after  the  other, 
if  he  thought  proper. 

In  short,  upon  principle,  as  well  as  upon 
the  authority  of  Hooe  v.  Oxley,  (which,  in 
all  its  parts  comes  completely  up  to  the 
present  case, )  I  contend  that  the  decree  i» 
erroneous,  and  ought  to  be  reversed. 

PENDLETON,  President.  On  this  oc- 
caaion  we  are  referred  to  the  case  of  Hooe 
8l  Harrison  v.  Oxley  &  Hancock,  1 
374  Wash.  19,  as  a  case  where  *the  prin- 
ciples are  established  which  direct 
the  present  decision.  We  have  revised 
that  case,  and  approve,  as  well  of  the 
general  principles  laid  down,  as  of  the  ap- 
plication of  them  to  that  case,  and  if  those 
principles  apply  equally  to  the  present 
case,  the  same  decree  will  be  made,  which 
makes  it  necessary  to  compare  the  circum- 
stances of  the  two  cases. 

Both  powers  are  of  the  second  class  men- 
tioned in  that  case;  limited  as  to  the  ob- 
ject, or  the  business  to  be  done,  and  the 
agent  left  at  large  as  to  the  mode  of  trans- 
acting it.  In  that  case  the  business  of 
Ponsonby  was  to  procure  consignments  of 
tobacco  to  Oxley  &  Co.  shipped  on  board 
their  vessels;  to  facilitate  which,  he  was 
empowered  to  make  advances  to  the  ship- 
pers, and  for  that  purpose,  to  draw  bills  of 
exchange  on  Oxley  &  Co.  which  they 
promised  should  be  duly  honored.  In  this 
respect,  that  case  is  misstated  in  the  out- 
set, that  he  was  authorised  to  purchase  to- 
bacco; but,  the  mistake  is  corrected  in 
the  opinion  of  the  Court.  The  bills  in  that 
case,  were  drawn  for  the  tobacco  purchased 
to  load  the  Lady  Johnson,  and  shipped  on 
board  her  by  Ponsonby  himself,  consigned 
to  Oxley  &  Co.  when  other  consignments 
were  not  to  be  procured  for  her  loading;  so 
that  the  principal  purposes  were  answered; 
namely,  that  of  loading  their  vessel,  and 
entitling  them  to  commissions  for  the  sale 
of  the  tobacco.  The  only  difference  was, 
that  in  case  the  tobacco  did  not  produce  the 
amount  of  the  advance,  he  would  become 
their  debtor  for  the  difference,  instead  of 
many  correspondents;  and  they  left  the 
opportunity  of  engaging  such  correspond- 
ents in  future:  Which  being  of  an  inferior 
nature  to  the  other,  it  was  doubted  whether 
Ponsonby  was  not  within  the  strict  limits  of 
his  agency,  so  as  to  entitle  him  to  his  dam- 
ages against  Oxley,  for  having  protested 
his  bills,  if  the  case  had  come  on  as  be- 
tween them;  especially,  as  by  their  letter 
of  November  the  30th,  1784,  with  full  in- 
formation before  them  of  what  he  had  done, 
they    seemed  to    confirm    it,  but    forbid  its 

being  repeated. 
375  *In  this  case,  if  the  cause  had  come 

on  between  Hunter  and  Blane,  it 
would  not  admit  of  a  moment's  doubt. 
The  bills  were  drawn  for  the  purchase  of 
tobacco,  not  authorised  by  the  power,  nor 
applied  to  the  use  of  Blane,  either  as  a  re- 
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mittance,  or  for  the  despatch  of  his  vessels : 
it  is  consigned  to  merchants  at  Havre  de 
Grace,  not  named  in  the  power,  and  the 
proceeds  advanced  to  Mr.  Hunter  here,  and 
applied  in  the  purchase  of  produce  and  pay- 
ment of  his  debts.  The  produce  not  stated, 
to  be  that  of  grain  sent  to  Mr.  Blane,  was 
to  bring  it,  by  a  circuitous  operation  within 
the  power. 

We  then  compare  the  case  of  the  bill- 
holders.  Ponsonby  had  been  from  May, 
1783,  in  the  exercise  of  his  power  of  load- 
ing Oxley's  vessels  and  in  the  habit  of 
drawing  bills  for  advances  to  the  shippers, 
and  his  power  communicated  in  a  circular 
letter,  written  to  engage  correspondents. 
However,  in  the  infancy,  his  power  to 
draw  was  not  so  notorious ;  and  an  endorser 
was  in  some  instances  required.  Mr. 
Smith  endorsed  one  of  his  bills;  of  which 
Mr.  Smith  informs  Ozley  by  letter  in  Sep- 
tember, 1783,  taking  notice,  that  Ponsonby 
had  applied  to  him  to  endorse  his  bills  on 
them,  to  get  money  to  advance  to  the  ship- 
pers; and  that  he  had  endorsed  one.  In 
answer  to  this  letter,  they  thank  Smith  for 
his  assistance  to  Ponsonby,  whose  bills  on 
them  they  say  will  meet  due  honor :  A  gen- 
eral expression,  not  confined  to  that  partic- 
ular bill,  but  to  Ponsonby's  bills  generally, 
which  continued  to  be  frequently  drawn, 
and  as  constantly  paid ;  until  those  in  dis- 
pute were  drawn,  circumstanced  as  before 
stated,  in  fall  1784,  and  were  protested. 

In  the  present  case,  the  bills  were  drawn 
in  the  commencement  of  the  agency ;  when 
the  agent's  power  to  draw  had  gained  no 
accession  from  his  habit  of  drawing,  and 
Blane*s  of  paying;  and,  therefore,  must 
depend  on  the  power  itself,  and  the  circum- 
stances under  which  Mr.  Hopkins  received 
the  bills;  that  is  to  say,  whether  he  took 
them  upon  the  credit  of  Hunter  him- 
376  self,  or  was  induced  to  take  *them  on 
the  credit  of  Blane,  from  a  well 
founded  opinion  that  he  was  bound  to  pay 
them?  It  was  laid  down  by  the  appellant's 
counsel,  that  bills  of  exchange  are  pur- 
chased upon  the  credit  of  the  person  on 
whom  they  are  drawn ;  but  this  as  a  general 
position  is  not  correct:  they  are  generally 
taken  on  credit  of  the  drawer,  which,  if 
doubted,  is  fortified  by  an  endorser,  the 
drawee  not  being  bound  until  his  accept- 
ance; and  then  the  drawer  is  not  discharged 
till  actual  payment,  unless  by  delay  the 
holder  gives  credit  to  the  accepter,  and  so 
loses  the  other  resort. 

We  suppose  the  counsel  only  meant  the 
case  of  a  bill  drawn  by  an  agent  on  his 
principal,  pursuant  to  his  power  given  to 
draw,  and  to  such  bills  the  observation  ap- 
plies. That  these  bills  were  not  within  the 
letter  or  spirit  of  the  power,  has  been 
stated;  and  whether  Mr.  Hopkins  was  in- 
duced to  take  them,  on  a  supposition  that 
they  were  drawn  to  procure  money  to  fulfill 
the  purpose  of  the  agency,  by  circuitous 
operation,  depends  upon  the  circumstances 
attending  the  negotiation. 

That  Hunter  shewed  these  letters  to  some 
persons  to  whom  he  wished  to  sell  bills,  as 
a    proof  of  his  power  to  draw,  is  proved. 


but  this  would  seem  to  be  after  these  bills 
were  drawn ;  which  Scott  proves  to  have 
been  the  first  drawn  by  Hunter,  after  the 
receipt  of  the  letters.  That  they  were 
shewn  to  Mr.  Hopkins  at  the  time,  is  not 
otherwise  proved  than  by  his  own  declara- 
tion to  Watson ;  when  made,  does  not  ap- 
pear, nor  is  it  material,  since,  whatever 
credit  may  be  privately  due  to  the  assertions 
of  that  gentleman,  they  are  not  here  to  be 
taken  for  proof.  It  might  be,  that  Hunter 
found  it  unnecessary  to  shew  those  letters; 
since  his  bills  might  pass  to  Mr.  Hopkins 
upon  his  own  credit  as  a  merchant,  with 
whom  Mr.  Hopkins  had  had  former  deal- 
ings, and  been  in  intimacy.  The  accounts 
between  them,  with  Mr.  Hopkins's  subse- 
quent letters,  make  a  strong  impression 
that  this  was  really  the  case,  and  the  bills, 

taken  upon  Hunter's  credit;  the 
377      powers,  from  Blane,  being  *only  now 

resorted  to,  when  Hunter's  insolvency 
would  otherwise  occasion  a  loss  of  the 
money. 

Whether  the  bills  were  at  first  taken  ab- 
solutely, or  on  trust,  to  be  sold  for  Hunter, 
and  whether  the  exchange  was  fixed  or  left 
to  depend  upon  what  they  would  sell  for, 
seems  quite  immaterial  to  Blane,  and, 
therefore,  need  not  be  considered.  One  cir- 
cumstance drawn  from  the  correspondence 
though,  seems  of  weight.  If  Mr.  Hopkins 
took  these  bills  upon  the  credit  of  Blane,  it 
was  certainly  his  duty,  upon  the  general 
principle  of  negotiation,  to  have  presented 
them  to  Blane,  or  given  him  early  notice 
of  them,  to  enable  him  to  regulate  his  con- 
duct as  to  the  agency  of  Hunter ;  for  want  of 
which,  he  might  have  paid  other  bills  which 
he  would  have  refused,  if  he  had  known 
himself  bound  to  pay  these  bills:  or  finding 
his  agent  abusing  his  confidence,  he  might 
have  put  an  end  to  his  powers  at  an  earlier 
period.  But  these  bills  received  the  22d 
of  February,  remained  in  Mr.  Hopkins's 
hands,  for  reasons  disclosed  in  the  corre- 
spondence with  Hunter,  at  least  till  May 
the  4th,  the  date  of  Mr.  Hopkins's  last  let- 
ter, and  probably  longer,  since  by  the  note 
at  the  foot  of  the  bill,  they  do  not  appear 
to  be  presented  till  the  31st  of  August ;  and 
that  is  the  first  notice  which  Blane  had,  of 
their  being  drawn.  There  seems  to  be  the 
same  reason  for  diligence  in  the  application 
to  Mr.  Blane,  if  he  was  chargeable  in  this 
case,  as  there  is  for  the  like  diligence  to 
charge  the  drawer,  when  he  is  to  be  made 
liable  for  want  of  acceptance  and  payment. 
The  form  of  the  bill  too,  directs  the  money 
to  be  charged  to  the  account  of  Hunter,  in- 
stead of  directing  it  to  be  placed  to  account 
of  grain  purchased  for  your  use  by  me  as 
your  agent ;  a  circumstance,  which  ought 
in  these  cases  to  be  observed ;  in  order  to 
show,  on  whose  credit  the  bills  were  drawn, 
and  to  avoid  disputes  of  the  present  nature. 
But,  as  this  is  not  always  attended  to,  and 
was  not  observed  in  Oxley's  Case,  it  would 
not   alone    have  weight;  yet,  it  has  some, 

when    added    to     the    other    circum- 
378      stances.     The  accounts  shew  that  *the 

plaintiff  and  Hunter  had  dealings  to- 
gether as  ordinary  merchants;  an  account 
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of  which  was  settled  in  December,  1789. 
The  balance  begins  the  account,  in  which 
are  added  sundry  articles  of  debit  and  credit, 
nndoabtedly  of  a  private  nature;  and  with 
these  are  intermixed  a  debit  for  the  tobacco 
and  the  credit  for  the  bills,  differing^  in 
amount;  and,  although  that  difference  is 
only  61.  15s.  9d. ,  it  is  yet  a  circumstance 
to  shew  that  those  articles  were  not  a  sep- 
arate independent  dealing. 

The  correspondence  confirms  the  idea  of 
the  bills  having  been  taken  from  Hunter  in 
his  private  capacity,  and  not  in  his 
agency;  since  not  a  word  or  hint  is  given 
of  Blane's  having  any  concern  in  them,  in 
any  of  the  letters. 

When  we  return  to  the  accounts,  there 
are  two  which  agree ;  the  1st  annexed  to 
Blane^s  answer,  the  other  I  suppose  intro- 
duced by  Mr.  Hopkins,  making  a  balance 
of  2481.  4s.  9d.  due  to  him.  There  is  a  third 
account  with  the  same  articles  and  making 
the  same  balance;  which  being  made  an 
article  of  debit,  this  article  is  added,  *4o 
bills  of  exchange  on  Thomas  Blane,  re- 
turned protested  with  costs  5601.  6s.  9d. 
making  8081.  lis.  6d:"  and  this  account, 
so  far,  has  the  name  of  Mr.  Hopkins,  Oc- 
tober 9,  1790,  the  same  date  of  the  other 
tiro.  Then  follow  several  credits,  amount- 
ing to  3751.  lis.  7d.  which  would  leave  a 
balance  of  4321.  19s.  lO^^d.  only  due  from 
Hunter,  shewing  1271.  6s.  lO^^d.  to  have  been 
paid  him  in  part  of  the  bills;  and  this 
would  evince  further,  that  Mr.  Hopkins, 
after  the  protest,  considered  Hunter  as  his 
debtor.  But  at  the  foot  is  a  certificate  of 
Mr.  Scott's,  that  '*the  above  is  a  true  state- 
ment of  John  Hopkins's  account  as  it  stands 
on  the  books  of  the  late  William  Hunter;" 
which  creates  a  doubt,  whether  the  debit  of 
the  protested  bills  as  well  as  the  latter  cred- 
its were  not  taken  from  Hunter's  books  so  as 
to  do  away  the  influence  of  Mr.  Hopkins's 
having  made  it  a  debit  in  his  accounts ;  and 

that  circumstance  is  disregarded. 
379  *But,  another  circumstance  has 
considerable  weight ;  namely,  that  al- 
though these  bills  were  protested  on  the  2d 
of  November,  1790,  Mr.  Hopkins  does  not 
appear  to  have  made  any  application  to 
Mr.  Blane  until  May,  1793;  when  he  com- 
menced this  suit :  Which  evinces,  that  dur- 
ing^ that  time  he  relied  on  Mr.  Hunter;  thus 
depriving  Mr.  Blane  of  an  opportunity  of 
pursuing  a  remedy  against  Hunter,  as  he 
might  have  done,  if  a  demand  had  been 
made  at  an  earlier  period,  by  Mr.  Hopkins. 
Upon  the  whole  circumstances  then,  we  are 
of  opinion,  that  Mr.  Hopkins  took  these 
bills  upon  the  credit  of  Mr.  Hunter,  (un- 
connected with  his  agency  for  Blane;)  and 
not  upon  the  credit  of  Blane  in  consequence 
of  that  agency.  Therefore,  upon  general 
principles,  as  well  as  in  conformity  to  the 
decision  in  Oxley's  Case,  we  are  unani- 
mously, for  affirming  the  Chancellor's  de- 
cree, dismissing  the  bill. 


Mitchell  V.  Kelly. 
[Tuesday,  October  90,  1796.] 
Awards —Orders  of  Reference—Constr action  of  Stat- 


ute.*—Does  the  act  of  Assembly,  relating  to 
awards  apply  to  orders  of  reference  made  in 
causes  during  tbe  progress  of  suits? 
Seme- Entry  of  Judgment— Not  necessary  that  the 
award  should  He  in  Court  two  terms  before  judg- 
ment, if  the  party  offers  exceptions;  for.  that  is  a 
waiver. 

Kelly  brought  indebitatus  assumpsit 
against  Mitchell  in  the  District  Court  of 
Northumberland;  plea,  non  assumpsit,  and 
issue.  Afterwaids  on  the  6th  day  of  April, 
1795,  the  parties  by  rule  of  Court,  referred 
the  cause  to  the  determination  of  Bellfield 
and  Brewer,  or  their  umpire,  and  agreed 
that  the  award  shall  be  made  the  judgment 
of  the  Court.  The  order  was,  that  the  ref- 
erees might  proceed  ez  parte,  if  either  side 
failed  to  attend  after  notice.  In  April,  1796 ; 
the  arbitrators  returned  their  award,  bear- 
ing date  the  25th  day  of  March,  1796; 
wherein,  after  stating  that  due  notice  had 
been  given,  and  that  they  had  had  the  par- 
ties before  them,  and  considered  the  ex- 
hibits and  evidences  produced,  they 
380  awarded  a  balance  due  *to  Kelly, 
from  Mitchell,  of  2031.  7s.  7d.  agree- 
ably to  an  account  thereto  annexed.  Which 
award  was  made  the  judgment  of  the  Court 
on  the  4th  day  of  April,  1796.  From  this 
judgment,  Mitchell  appealed    to  this  Court. 

The  defendants  filed  a  bill  of  exceptions 
to  the  Court's  opinion,  stating,  that  he  had 
moved  to  reject  the  award,  for  reasons  stated 
in  his  affidavit,  (which  is  annexed  to  the 
accounts  furnished  the  defendant  by  the 
said  Brewer,  one  of  the  arbitrators;)  but, 
that  the  Court  over-ruled  the  motion. 

The  affidavit  referred  to,  states  that  the 
defendant  had  received  no  notice  from  the 
plaintiff,  to  attend  the  arbitrators  since 
the  first  of  September,  then  last  part;  and, 
that  the  account  thereto  annexed,  in  the 
hand  writing  of  the  said  Brewer  was,  by 
him,  delivered  to  the  defendant,  some  time 
in  the  said  month  of  September. 

This  affidavit  bears  date  the  2d  day  of 
April,  17%. 

Wickham,  for  the  appellant. 

The  award  must  lie  a  term  for  the  party 
to  except;  for,  otherwise,  he  would  have 
no  effectual  opportunity  of  shewing  cause 
against  it;  because,  the  judgment  would 
be  final,  and  an  execution  might  issue  on  it 
before  the  time,  for  making  his  exception, 
had  expired.  But,  this  would  be  plainly 
contrary  to  the  act  of  Assembly.  R.  C.  54, 
[c.  114,  {  2,  p.  454,  ed.  1819 ;  c.  46,  13  Stat. 
Larg.  63].  The  appellant  offered  a  good 
exception  to  the  award,  and  whether  true 
or  false,  was  not  important,  for  he  ought  to 
have  been  allowed  time  to  support  it.  An- 
other notice  should  have  be^n  given  to  the 
appellant,    after   the   copy   of   the  account 

■  ■■         -      ■  1^  ^1  -    ■      ■  11  ■        ••,  -    -  -  

*A wards— Orders  of  Reference— Construction  of  Stat- 
ute.—If  there  be  an  order  of  reference  made  dur- 
Infif  the  pendency  of  a  suit,  the  award,  in  pursu- 
ance thereof,  need  not  lie  in  court  two  terms,  as 
it  is  not  within  the  act  of  Assembly,  upon  awards. 
Holcomb  T.  Flournoy,  2  Call  483,  487,  citing-,  with  ap- 
proval, the  principal  case.  See  monocrraphic  noUon 
"Arbitration  and  Award"  appended  to  Bassett 
y.  Cunningham,  9  Gratt.  684. 
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was  furnished  him.  Therefore,  although, 
there  wa^  no  corruption  in  the  arbitrators, 
yet  the  word  misbehaviour  will  embrace  it. 
Because,  not  having  given  further  time, 
when  they  were  bound  to  do  so,  they  did 
misbehave. 

Warden,  for  the  appellee. 

The  act  of  Assembly  does   not  apply  to 

the  case ;  for,  that   was  only   intended  for 

references  before  the  commencement  of   a 

suit,    and  not  for  those  which  were 

381  made   in  *the    progress   of   a   cause, 
without    the    forms   and    solemnities 

mentioned  in  the  act.  But,  if  it  did,  still 
there  is  no  ground  to  impeach  the  judgment. 
For,  the  account  was  delivered  to  Mitchell 
by  one  of  the  arbitrators,  in  order  that  he 
might  state  his  objections ;  which,  he  never 
did :  and,  therefore,  the  inference  is,  that 
he  had  none.  The  exception,  made  in  Court, 
was  not  sustained  by  any  evidence;  and, 
if  it  had,  the  matter  of  it  was  not  sufficient 
to  delay  the  judgment:  Especially,  as  no 
specific  exception  to  the  account  was  made 
either  to  the  referees  or  the  Court. 

PENDLETON,  President.  Delivered  the 
resolution  of  the  Court  as  follows : 

This  is  an  appeal  from  a  judgment  of  the 
District  Court,  entered  upon  an  award 
made  pursuant  to  a  submission  by  order  of 
Court,  in  a  suit  depending;  and  at  issue. 
The  judgment  was  moved  for  at  the  term  the 
award  was  returned;  and,  opposed  by 
the  defendant,  for  want  of  due  notice; 
which  being  over-ruldd,  he  filed  his  excep- 
tion. 

The  counsel  here,  has  added  another  ob- 
jection, that  the  judgment  was  entered  too 
soon,  in  the  term  when  the  award  was  re- 
turned ;  since  the  act  of  Assembly  of  1789, 
[c.  46,  13  Stat.  lyarg.  63,]  relating  to 
awards,  allows  the  parties  till  the  end  of 
the  next  term,  to  make  their  objections. 

Without  deciding,  whether  the  act  ex- 
tends to  the  present  case  of  a  submission 
made  in  a  suit  depending?  We  are  of  opin- 
ion, that  admitting  it  does,  the  privilege  of 
time  might  and  was  waived  by  the  defend- 
ant, in  this  case ;  he  having  brought  for- 
ward his  objections  at  an  earlier  period. 

As  to  the  notice,  the  affidavit  is  equivo- 
cal: he  says,  that  Kelly  gave  him  no  notice 
after  the  first  of  September;  thereby  im- 
plying, that  he  had  given  him  notice  before, 
and  admitting  that  he  might  afterwards 
have  had  notice  from  the  arbitrators. 
Which  is  the  rather  presumable,  since  he 
admits,  that  he  received  in  that  month 

382  Kelly's  account  *from    one   of  them; 
no  doubt  for  some  purpose ;  probably, 

for  an  opportunity  to  make  objections  to  it ; 
and,  these  the  arbitrators  waited  for,  until 
the  month  of  March  following.  In  which 
time,  he  may  have  made  them;  and,  they 
may  have  been  considered  by  the  arbitra- 
tors :  Who  report,  that  upon  due  notice,  they 
had  heard  the  parties ;  had  considered  their 
exhibits  and  evidence;  and,  had  made  the 
award  between  them.  He  does  not  say,  that 
he  has  any  objection  to  the  account  or  to 
the  justice  of  the  award ;  but,  is  quibbling 
in  terms  about  the  notice. 
Judgment  affirmed. 


Pryor  v.  Adams. 

[Thursday,  October  25, 17D6.] 
(1  Am.  Dec.  588.) 

Equity  JurUdlctfon— Discovery.*-  The  Court  of  Cban- 
eery  bas  Jurisdiction  in  all  cases  where  a  discovery 
is  wanting. 

Ssme—Colorsble  SaggestloB— Practice.— Mode  of  pro- 
ceeding on  the  part  of  the  defendant,  where  a 
merely  colorable  suffffestion  is  made,  in  order  to 
ffive  the  Court  of  Chancery  jurisdiction. 

Equity  Practice— Directloo  of  lsMie.t— The  Court  of 
Chancery  should  jud^e  on  the  proofs  before  it. 
and  in  a  clear  case,  decree  thereon,  without  direct- 
ing  an  issue. 

Paper  Money.— Payments  in  paper  for  debts  due 
before  1771,  ffood. 

Chancery  Court— Plea  to  Jnrlsdlctloa.- Plea  to  the 
jurisdiction  of  the  Court  of  Chancery,  how  tried. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery.  The  bill  states, 
that  the  defendant  was  indebted  to  the 
plaintiff  as  surviving  partner  of  Adams  & 
Parke,  in  661.  7s.  lOd.  specie,  with  interest 
from  the  year  1774,  when  the  bond  was 
given,  amounting  to  161.  14s.  That  in  the 
year  1780,  the  defendant  insisted  to  dis- 
charge the  said  bond,  and  applied  to  Street, 
the  plaintiff's  agent,  to  receive  payment 
thereof  in  paper  money:  who  refused,  un- 
less the  defendant  would  agree  to  pay  the 
depreciation.  That  the  defendant  under- 
took to  do  so,  and  in  February,  1780,  paid 
through  the  hands  of  Brand,  831.  Is.  in 
paper  money,  worth  only  when  reduced  by 
the  scale,  11.  17s.  specie.     That  neither  the 

*Bqnity  Jurisdiction— Discovery. —The  principal 
case  Is  cited  with  approval  fn  Chichester  t.  Vass.  l 
Munf.  116;  Mason  v.  Peter,  1  Munf.  445;  Pollard  v. 
Patterson,  8  Hen.  &  M.  79.  See  monographic  note  on 
"Bills  of  Discovery"  appended  to  Lyons  v.  Miller.  6 
Gratt  427. 

Ssme- Oenersi  Dcnurrer— Dismissal  of  BUI. —  The 
principal  case  is  cited  in  Meade  v.  Oriflrsby.  26  Gratt. 
615.  for  the  proposition  that,  ordinarily,  it  is  consid- 
ered premature  upon  a  general  demurrer  wholly  to 
dismiss  the  bill,'  unless  the  complainant's  case  la 
from  his  own  showiuff  radically  such,  that  no  disi- 
CO  very  or  proof  properly  called  for  by,  or  founded 
upon  the  alleffations  in  the  bill,  can  possibly  make 
it  a  proper  subject  of  equitable  Jurisdiction.  Tbe 
principal  case  is  further  cited  in  this  connection  in 
Bullock  V.  Goodall,  8  Call  60:  Liockhead  v.  Berkeley 
Springs,  etc..  Co.,  40  W.  Va.  550,  21  S.  E.  Rep.  103S. 
See  Goodall  v.  Bullock,  Wythe  828. 

tissue  Out  of  Chancery— When  Denied— Oeooral  Rules. 
—It  seems  to  be  well  settled  that  in  no  case  ous-hi 
an  issue  to  be  ordered  to  enable  a  party  to  obtain 
evidence  to  make  out  his  case:  that  when  the  alle- 
gations of  the  bill  are  positively  denied  by  tbe 
answer,  and  the  plaintiff  has  failed  to  fumisb  two 
witnesses,  or  one  witness  and  strouff  corroboratincr 
circumstances,  in  support  of  the  bill,  it  is  error  in 
the  chancellor  to  order  an  issue:  that  no  issue 
should  be  ordered  until  the  plaintiff  has  thrown  tbe 
harden  of  the  proof  on  the  defendant;  that,  until  tbe 
onus  is  shifted,  and  the  case  rendered  doubtful,  by 
the  conflictinff  evidence  of  the  opposing  parties,  tbe 
defendant  cannot  be  deprived  by  an  order  for  an 
issue,  of  his  right  to  a  decision  by  the  court  on  tbe 
case  as  made  by  the  pleadings  and  proofs.  Bever- 
ley V.  Walden,  20  Gratt  154,  citinsr  the  principal 
case;  Smith  v.  Betty,  11  Gratt  752;  Wise  v.  Lamb.  0 
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plaintiff  or  his  agent  would  have  received 
the  same,  if  the  defendant  had  not  promised 
to  make  good  the  depreciation,  whenever  a 
general  scale  should  thereafter  fix  the  same. 
That  the  defendant  now  refuses  to  pay, 
''pretending,  that  as   the   plaintiff   was  so 

credulous  to  give  up  the  bond  on  his 
383      promise  to  pay  the  depreciation,  Mhat 

he  conld  not  compel  him  to  fulfil  his 
said  engagement,  or  prove  the  same  but  by 
the  oath  of  the  defendant/'  The  bill, 
therefore,  in  the  usual  form,  prays  that 
the  defendant  may  answer  the  premises : 
Interrogates  him  relative  to  the  facts :  Asks 
a  decree  for  the  balance  of  the  money,  after 
deducting  the  payment  aforesaid,  reduced 
by  the  scale:  And  concludes  with  a  prayer 
for  general  relief. 

The  defendant  demurred  to  the  jurisdic- 
tion of  the  Court,  because  the  plaintiff's 
suit  was  brought  upon  an  assumpsit,  which, 
if  made,  was  cognizable  at  common  law ; 
and,  by  way  of  answer,  he  refers  to  Street's 
certificate,  to  shew  the  payment  of  the 
money ;  denies  the  promise  to  make  up  the 
depreciation,  or  that  he  made  any  other 
promise  than  the  following:  *^That  if  the 
depreciation  was  generally  made  up,  so  that 
the  defendant  could  recover  it  from  his 
debtors,  he  would  make  it  up  to  the  said 
Street." 

The  deposition  of  Hopkins  states,  that  he 
was  called  on  in  February,  1780.  by  Street, 
to  take  notice,  that  if  the  said  John  Street 
would  receive  a  sum  of  money,  due  on 
bond  to  Adams  &  Parke  from  Pryor;  that 
he,  Pryor,  agreed  to  make  good  the  depreci- 
ation, if  any  depreciation  should  ever  be 
demanded;  and  that  Pryor  agreed  thereto 
in  the  presence  of  the  deponent. 

Brand  says,  that  he   paid  off  and  took  up 

Onitt.  S94 :  Griffsby  v.  Weaver,  5  Lelflrh  197.  The  prin- 
cipal case  is  cited  for  these  propositions  in  Smith  v. 
Betty.  11  Gratt.  TOO,  761.  See  Vanfilder  v.  Hoffman, 
22  W.  Va.  1. 

5«iBe— Ssflw— Pallare  of  Pr©ot— If  there  be  no  con- 
flict between  the  different  portions  of  the  evidence, 
DO  ambiguity  or  uncertainty  in  it,  bat  a  simple 
failure  to  prove  material  facts,  it  is  improper  to 
direct  an  issue.  For  this  proposition,  the  principal 
case  is  cited  with  approval  in  Reed  v.  Cline,  9  Gratt. 
137:  Rohrer  ▼.  Travers.  11  W.  Va.  154.  See  Beverly 
T.  Rhodes,  86  Va.  419, 10  S.  E.  Rep.  57S.  See  foot-note 
to  Reed  T.  Cline,  9  Gratt.  186. 

Bat  if  the  proofs  leave  the  point  doubtful,  it  is  the 
duty  of  the  chancellor  to  direct  an  issue.  Marshall 
T.  Thompson,  8-  Manf.  412;  Bullock  v.  Gordon,  4 
Maaf.450:  Johnson  v.  Hendley,  5  Munf.  319;  Gait  v. 
Carter.  6  Manf.  245:  Banks  v.  Booth,  6  Munf.  885; 
Knibb  ▼.  Dixon,  1  Rand.  249;  Douglass  v.  McChesney, 
2  Rand.  109:  Savage  v.  Carroll,  l  Ball  &  Beatty  288. 

Smm^—3mwn%  Bill  Unsupported  by  Eyldence.— The 
principal  case  is  cited  in  Wise  v.  Lamb,  9  Gratt  305. 
for  the  proposition  that,  where  the  allegation  of 
UieUll  are  expressly  and  directly  denied  in  the 
aoswer,  and  are  wholly  unsupported  by  proof,  or 
supported  by  the  evidence  of  one  witness  only,  the 
court  should  not  direct  an  issue,  but  should  dismiss 
the  bilL  See  Paynes  v.  Coles,  1  Munf.  378,  396 :  Bul- 
lock V.  Gordon.  4  Munf.  450 :  Gait  v.  Carter.  6  Munf. 

-Ap|wllste'R0vlew--la4»rop«r  DIrectlsnof  i»- 


the  bond,  which  he  can't  find;  and  that 
Street  told  him,  Pryor  was  to  pay  the  depre- 
ciation, if  customary. 

Street,  (whose  deposition  was  rejected  in 
the  High  Court  of  Chancery*  because  he 
was  interested),  says,  that  the  defendant 
told  him,  if  he  would  receive  the  money  of 
Brand,  and  any  depreciation  was  paid  by 
any  one,  that  he,  the  defendant,  would  pay 
it  likewise.  That  he  received  it  upon  those 
terms  and  no  other.  That  Hopkius  was 
called  on  as  a  witness  to  the  agreement. 
That,  as  well  as  he  remembers,  upon  a 
conversation  betwixt  him  and  the  defend- 
ant, some   time   afterwards,    relative  to  an 

enquiry    made    by  the   defendant   of 
384      him,   the  ^deponent,  in  whose  hands 

the  bond  was?  and  on  being  told  that 
it  had  been  given  up  to  Brand,  (with  whom 
the  defendant  seemed  displeased,)  under 
the  agreement  aforesaid,  the  defendant  an- 
swered, whoever  had  the  bond  had  a  right 
to  the  depreciation,  and  that  he  would 
rather  the  deponent  should  have  it  than 
Brand,  who  had  denied  his  having  the 
bond.  That  the  deponent  asked  the  defend- 
ant, if  Brand  did  not  claim  the  depreciation, 
if  he  would  pay  it?  and  that  he  answered, 
he  had  rather  the  deponent  should  have  it 
than  Brand.  That  Brand  afterwards  told 
the  deponent,  that  he  would  give  up  his 
right  to  the  depreciation  to  Parke's  estate. 
The  second  disposition  of  Hopkins  states, 
that  Street  called  on  him  to  take  notice, 
that  Pryor  agreed  to  pay  the  depreciation 
on  the  bond,  and  that  Pryor  answered  very 
well,  and  turned  off. 

In  May,  1792,  the  Court  of  Chancery  dis- 
missed the  bill,  with  costs,  upon  a  hearing; 
but,  at  the  same  term,  set  aside  that  de- 
cree, and  directed  an  issue  to  be  tried  before 

sue— Decree.— It  is  the  duty  of  an  appellate  court, 
in  reviewing  a  decree  founded  on  the  verdict  of  the 
jury,  rendered  on  an  issue  out  of  chancery,  to  look 
to  the  state  of  the  proof  ezistlnff  at  the  time  when 
the  issue  was  ordered  :  and,  if  satisfied  that  the 
chancellor  had  improperly  ez^cised  his  discretion 
in  directing  the  issue,  to  render  a  decree  ;  notwith- 
standing the  verdict,  according  to  the  merits,  as 
disclosed  by  the  proofs,  on  the  hearing  when  the 
issue  was  altered.  In  support  of  this  proposition, 
the  principal  case  is  cited  and  approved  in  Smith  v. 
Betty,  11  Gratt.  760;  Jarrett  v.  Jarrett,  11 W.  Va.  687; 
McFarland  v.  Doufflass,  11  W.  Va.  645.  In  Smith  v. 
Betty,  11  Gratt.  760,  the  court  said  that  the  above  rule 
has  heen  followed  in  several  cases  since  and  in  the 
recent  case  of  Wise  v.  Lamb,  9  Gratt  294,  its  propri- 
ety was  fully  recoflrnized  and  vindicated  in  the  opin- 
ion of  the  court  delivered  by  Judgv  Lbb.  See  the 
principal  case  cited  in  Wise  v.  Lamb,  9  Gratt.  310. 
The  principal  case  is  cited  in  this  connection  in 
Mahuke  v.  Neale,  23  W.  Va.  82  ;  Miller  v.  Wills,  95 
Va.  351,  28  S.  E.  Rep.  837.  See  foot-note  to  Smith  v. 
Betty,  11  Gratt.  753,  and  monographic  note  on  "Is- 
sue Out  of  Chancery"  appended  to  Lavell  v.  Gold, 
25  Gratt.  478. 

Responsive  Answers— Effect. —  See  foot-note  to 
Shurtz  V.  Johnson,  28  Gratt  657.  The  principal  case 
is  cited  in  Wise  v.  Lamb,  9  Gratt  300.  See  Maupin 
V.  Whltiuff,  1  Call  224;  Bullock  v.  Goodall.  8  Call  49; 
WllUns  V.  Woodfln,  5  Munf.  188. 
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the  District  Court  of  Richmond,  to  de- 
termine, ^*  whether  the  defendant,  at  the 
time  the  money  paid  in  discharge  of  the 
bond  in  the  bill  mentioned  was  received,  or 
after,  agreed  to  allow  the  depreciation?" 

The  jury  found,  that  the  defendant  did 
agree  to  allow  it. 

The  Court  of  Chancery,  upon  the  verdict 
being  certified,  decreed  the  defendant  to 
pay  to  the  plaintiff  661.  7s.  with  interest 
from  the  3d  day  of  January,  1780,  and  the 
costs.  From  which  decree,  Pryor  appealed 
to  this  Court. 

Street's  certificate  is,  that  Brand  paid 
him  661.  7s.  with  161.  14s.  interest  thereon ; 
and,  in  a  short  time  afterwards,  took  in  the 
bond. 

There  is  a   receipt   in    the   record    from 

Brand    to   Pryor  for  31.  2s.  (the  amount  of 

the   money   reduced    by   the   scale,)  which 

Brand    had   paid   Street  on  account  of  the 

bond. 

385  *Marshall,  for  the  appellant. 

The  decree  is  erroneous  upon  two 
grounds :  1st.  That  the  Court  of  Chancery 
had  no  jurisdiction,  there  being  a  compe- 
tent remedy  at  Common  I/aw.  2d.  That 
the  Chancellor  ought  to  have  directed  a  new 
trial  upon  the  certificate  of  the  Judge,  that 
the  weight  of  evidence  was  against  the  ver- 
dict. 

As  to  the  first.  The  matter  stated  in  the 
bill,  was  but  a  plain  assumpsit ;  and,  there- 
fore, properly  triable  at  law.  For,  there  is 
no  ground  for  the  jurisdiction  of  the  Court 
of  Chancery,  unless  the  suggestion,  that 
the  plaintiff  could  not  ascertain  the  amount 
of  the  bond,  gave  it ;  but,  this  suggestion 
will  be  no  foundation  for  the  jurisdiction  in 
this  case,  because  it  appears*  by  the  testi- 
mony that  the  plaintiff  could  have  proved 
it.  Therefore,  the  suggestion  .was  only 
colourable,  and  for  the  sake  of  translating 
the  jurisdiction. 

Although  there  is  no  plea  in  form,  to  the 
jurisdiction,  yet  there  is  a  demurrer,  which, 
as  to  this  matter,  will  serve  as  a  plea. 

As  to  the  second  point.  The  Judge,  who 
tried  the  cause,  having  certified  that  the 
weight  of  evidence  was  against  the  verdict, 
it  ought  to  have  induced  the  Chancellor  to 
set  aside  the  verdict.  In  England,  new 
trials  are  repeated  until  the  Judge  who  tries 
is  satisfied ;  perhaps  here,  though,  in  anal- 
ogy -to  the  proceedings  at  law,  there  should 
not  be  more  than  two  new  trials ;  but,  in  a 
case  circumstanced  like  this,  there  should 
be  at  least  that  number. 

Duval,  for  the  appellee. 

We  could  not  prove  the  amount  of  the 
bond,  except  by  the  testimony  of  a  witness 
(Street)  whose  deposition  is  objected  to  by 
the  appellant.  The  defence  was  an  un- 
righteous one ;  and,  therefore,  a  Court  of 
I/aw  would  not  have  set  aside  a  verdict 
against  it.  Consequently,  by  analogy  to 
their  practice,  the  Court  of  Chancery  did 
right  in  not  awarding  another  trial. 

Randolph,  on  the  same  side.  The  bill 
asks  the  setting  up  a  higher   security 

386  for   a  debt,    and   the  Memurrer  con- 
fesses it;  which  gives   the  plaintiff  a 

clear  title  to  his  demand. 


The  jurisdiction  of  the  Court  of  Chan- 
cery is  threefold. 

1st.  It  is  assistant  to  the  Courts  of  Law. 
2d.  It  is  concurrent  with  them.  3d.  It  is 
exclusive  of  them.  As  to  the  first.  The 
jurisdiction  is  maintainable  on  that  ground, 
because  the  bond  was  of  higher  dignity 
than  the  assumpsit;  and,  therefore,  the  de- 
mand was  a  proper  foundation  for  applica- 
tion to  a  Court  of  Equity.  As  to  the  second. 
Although  the  plaintiff  might  have  had  re- 
dress at  law,  that  will  not  prevent  his  ap- 
plication to  the  Court  of  Chancery.  There 
was  a  promise,  which  should  be  carried  into 
execution,  upon  the  circumstances  of  the 
case.  As  to  the  third.  *  The  discovery  could 
only  be  compelled  in  the  Court  of  Chancery ; 
for,  a  Court  of  Common  Law  was  incompe- 
tent thereto:  and,  of  course,  the  plaintiff 
was  entitled  to  come  into  equity  for  relief. 

With  regard  to  the  Judge's  certificate.  In 
England,  the  Court  of  Chancery  repeats 
new  trials  only  in  two  cases.  Ist.  When  a 
freehold  is  concerned.  2d.  When  the  ver- 
dict is  against  the  Chancellor's  own  opin- 
ion. Neither  of  which  is  the  case  here.  In 
Southall  V.  M'Keand,  1  Wash.  336,  it  was. 
held  by  the  Court,  that  the  Chancellor  oug-ht 
to  have  decided  upon  the  testimony  before 
him,  without  the  intervention   of  the  jury. 

Marshall,  in  reply. 

It  was  said,  that  the  Court  of  Chancery, 
in  this  case,  was  assistant  to  the  law.  But 
how  was  it  assistant?  Did  the  plaintiff  ask 
that  a  higher  security  might  be  decreed 
him?  On  the  contrary,  he  only  asks  that  a 
debt,  which  he  says  is  founded  on  a  prom- 
ise, may  be  decreed  him.  But,  if  he  had 
asked  the  bond  to  have  been  delivered  up, 
what  use  would  he  have  made  of  it?  He 
could  not  have  entertained  a  suit  upon  a 
cancelled  bond;  he  must  still  have  sued 
upon  his  assumpsit;  and,  therefore,  he  in 
fact,  only  asks  the  same  redress  in  equity, 
which  he  might  have  had  at  law.  But, 
then,  it  is  said,  that  the  Court  of 
387  Chancery  has  *jurisdiction  in  all 
cases  of  fraud  and  deduction.  Be  it 
so;  but  still  none  appears  her»^..  It  is  only 
the  common  case  of  a  breach  of  promise, 
for  which  an  action  of  assumpsit  at  Com- 
mon I/aw  would  have  lain.  But  still  it  is 
urged,  that  a  discovery  was  wanting.  I 
have  already  answered  this  argument ;  for, 
it  appears  that  the  plaintiff  could  have 
proved  it;  and,  therefore,  upon  his  own 
ground,  it  was  not  necessary  to  resort  to  a 
Court  of  Equity. 

As  to  the  other  point;  Southall  v. 
M'Keand,  has  no  influence  upon  the  case. 
Because  there  it  appeared,  that  the  whole 
evidence,  which  was  before  the  jury,  was 
before  the  Court  of  "Chancery:  a  circum- 
stance, that  does  not  appear  in  this  case. 

ROANE,  Judge.  The  bill  of  the  appellee 
now  before  us,  although  it  contains  no 
specific  prayer  for  a  discovery  of  the  bond 
in  question ;  yet,  upon  the  whole,  by  a  lib- 
eral construction,  it  may  amongst  other 
things  be  considered,  as  a  bill  of  discovery. 

Admittinjg^  with  the  demurrer  in  this  case* 
that  the  question  concerning  the  deprecia- 
tion is  one  purely  of  a  legal  nature,  yet  as 
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in  a  trial  at  law,  the  appellee  would  have 
had  occasion  to  produce  the  bond  itself,  or 
at  least  to  have  had  evidence  of  its  amount 
and  date  from  the  confession  of  the  ap- 
pellant; and  as  he  should  not  be  compelled 
to  trust  to  the  chance  of  being  able  to  es- 
tablish the  amount  by  other  testimony,  the 
present  bill  is  on  that  ground  clearly  sus- 
tainable. 

The  demurrer  stating,  according  to  the 
form  of  such  proceedings  in  other  cases, 
'*that  the  said  bill  contains  no  matter  of 
equity,"  is  taken  to  refer  to  the  bill  only; 
and  when  the  demurrer  is  over-ruled,  the 
jurisdiction  of  the  Court  is  sustained,  at 
least  until  the  hearing ;  and  if  at  the  hear- 
ing, the  evidence  should  support  those 
allegations  in  the  bill  which  confer  a  juris- 
diction, the  0>urt  being  in  possession  of 
the  cause  will  make  an  end  of  it;  and  not 
turn  over  the  parties  to  another  forum  so 
as  to  produce  circuity  and  expense.  But,  if 
after  the  demurrer  is  overruled,  which 
388  has  impliedly  admitted  the  ^trutl^  of 
the  allegations  in  the  bill,  the  evi- 
dence of  the  answer  and  other  testimony 
should  contradict  the  allegations  in  the  bill 
on  the  point  conferring  jurisdiction  on  the 
Court,  it  would  then  be  material  to  enquire, 
whether  the  Court  should  consider  their  ju- 
risdiction as  sustained  on  that  point,  by 
the  implied  admission  in  the  demurrer,  in 
opposition  to  such  positive  testimony ;  and 
go  on  to  conclude  the  cause?  This  is  an 
important  question;  and  one,  respecting 
which  I  should  require  further  time  to  de- 
liberate, but  that  it  is  not  necessary  to  be 
decided  in  this  cause;  since  it  is  in  testi- 
mony, that  the  bond  is  or  was  in  the  hands 
of  the  appellant  or  his  agent ;  and  the  ap- 
pellant has  given  testimony  respecting  the 
amount  of  that  bond  in  his  answer:  which 
the  appellee  had  in  equity  a  right  to  require. 

The  evidence,  then,  as  to  the  point  of  dis- 
covery of  the  bond  or  its  amount,  supports 
the  allegations  of  the  bill  instead  of  falsi- 
fying it ;  and  the  only  remaining  question 
is,  what  shall  be  done  in  a  cause  which  as 
stated  and  proved  at  the  trial,  is  deposited 
with  a  Court  of  Equity  on  one  of  the  ordi- 
nary grounds  of  its  jurisdiction?  And  this 
will  lead  us  to  the  testimony. 

The  answer  of  the  defendant  Pryor,  pos- 
itively denies  the  agreement  to  make  up 
the  depreciation  as  charged  in  the  bill, 
in  a  manner  which  substantially  corre- 
sponds with  the  account  given  by  Brand,  of 
the  acknowledgment  of  J.  Street  relative 
thereto.  This  acknowledgment,  then,  may 
be  thrown  out  of  the  scale,  which  opposes 
the  defendant's  answer ;  and  then  the  com- 
parison of  the  latter  will  be  made  with  the 
testimony  of  Mr.  Hopkins.  His  first  depo- 
sition, for  his  second  does  not  appear  to 
have  been  relied  on  in  the  argument,  if  it 
were  as  clear  and  positive  on  one  hand  as 
the  answer  is  on  the  other,  must  be  repelled 
bj  the  rules  of  Equity.  But  the  terms  of 
the  deposition,  ^4f  depreciation  should  ever 
be  demanded"  (which  exclude  the  idea  of  a 
demand  *by  the  obligee;  who  had  before 
and  would  again  demand  such  depre- 
389      ciation  *and,  therefore,  would  not  be 


put  upon  an  hypothesis,)  are  supposed 
to  refer  to  a  general  legislative  requisi- 
tion, which  hath  never  yet  taken  place 
with  respect  to  payments  actually  made  in 
paper ;  and,  therefore,  by  the  best  construc- 
tion of  this  testimony,  the  appellant,  by 
the  terms  of  it,  is  clearly  not  responsible. 

But,  it  is  also  in  testimony,  that  applica- 
tion was  not  made  for  payment  by  Street 
and  Brand ;  and  though  the  particular  times 
are  not  mentioned,  it  is  supposed  they  were 
not  long  before  the  actual  payment  of  the 
bond ;  and  this  tends  to  over-rule  an  idea, 
that  there  was  any  very  great  aversion  in 
Street,  to  receive  paper  money.  The  same 
inference  may  be  drawn  from  the  circum- 
stance of  this  money  being  as  valuable  as 
specie  to  Adams. 

For  these  reasons  I  agree  with  the  Chan- 
cellor in  his  first  decree,  that  ^'the  allega- 
tions of  the  bill  which  are  denied  by  the 
answer  not  being  proved  by  the  evidence, ' ' 
the  bill  ought  to  have  been  dismissed ;  and 
I  think  he  ought  to  have  adhered  to  that 
opinion,  conformably  to  the  rule  of  evi- 
dence established  in  equity.  It  appears  to 
me,  therefore,  that  the  issues  were  improp- 
erly awarded,  and  that  all  the  subsequent 
proceedings  were  consequently  erroneous. 

FLEMING,  Judge.  Two  questions  have 
been  made  in  this  cause.  The  first  is, 
whether  the  Court  of  Chancery  had  juris- 
diction of  the  case?  and  secondly,  whether 
there  was  such  an  assumpsit  proved,  as 
should  oblige  the  defendant  to  pay  the 
money  claimed  by  the  bill? 

As  to  the  first  question :  This  was  plainly 
a  bill  of  discovery ;  and  although  the  plain- 
tiff might  have  had  redress  at  Common  I^aw, 
if  he  could  have  clearly  proved  the  facts,  yet 
this  might  have  been  attended  with  diffi- 
culty and  hazard ;  and  ultimately  perhaps, 
he  might  not  have  been  able  to  have  pro- 
duced effectual  testimony  by  any  other 
mode,  than  a  bill  in  Chancery  in  order  to 
compel  a  discovery ;  especially  as  the 
390  bond  was  out  of  his  possession  *and 
the  transaction  of  pretty  long  stand- 
ing. Therefore,  upon  the  ground  of  juris- 
diction I  see  no  reason  to  disturb  the  decree. 

But  upon  the  merits,  I  think  the  weight 
of  evidence  was  clearly  with  the  defendant; 
and  that  the  assumpsit  was  not  sufficiently 
proved  to  entitle  the  plaintiff  to  a  decree. 

The  answer  denies  the  assumpsit;  and 
says,  that  the  defendant  told  Street,  that 
*'If  the  depreciation  was  generally  made 
up,  so  that  he  could  recover  it  of  his  debtors, 
he  would  make  it  up:"  Which  was  reason- 
able in  itself,  as  he  would  then  be  placed 
on  the  same  footing  with  others ;  and  could 
recover  the  same  measure  from  his  debtors, 
which  he  was  obliged  to  pay  to  his  creditors. 

This  allegation  of  the  answer,  is  con- 
firmed by  the  testimony  of  Brand;  who 
says.  Street  told  him  that  the  defendant 
had  agreed  to  pay  the  depreciation  if  cus- 
tomary, (and  not  that  he  could  pay  it  at 
all  events,  whether  others  did  or  not:) 
Thereby  still  alluding  to  what  should  b«^ 
established  as  a  common  rule  throughout 
I  the  State. 

So  that  here  is  a  positive  answer  corrob- 
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orated  by  the  deposition  of  a  witness ;  and 
these  are  opposed  by  the  testimony  of  Hop- 
kins only,  whose  recollection  does  not  ap- 
pear to  have  been  perfect,  as  there  is  some 
variation  in  his  two  depositions,  which 
both  refer  to  Armstead's  sale.  For,  in  the 
first  he  says,  that  the  defendant  agreed  to 
make  good  the  depreciation,  if  any  depre- 
ciation should  ever  be  demanded.  And  in 
the  second,  he  says,  that  Street  called  on 
him  to  take  notice  that  Pryor  agreed  to  pay 
the  depreciation  on  a  bond,  the  said  street 
had  to  collect  for  Adams  and  Parke,  when 
Pry  or  answered,  very  well,  and  turned  off. 
Of  course,  the  positive  answer  corroborated 
by  the  deposition,  must  prevail;  according 
to  the  known  rule  in  Chancery  proceed- 
ings, that  in  order  to  defeat  an  answer 
when  responsive  to  the  bill,  it  must  be  con- 
tradicted by  two  witnesses,  or  by  one  wit- 
ness and  strong  circumstances:  Of  which 
there  are  none  in  the  pres'ent  case. 

391  *The  result  is,  that  I  am  of  opinion 
that   the   first  decree  of  the  Court  of 

Chancery  was  right ;  and  that  the  subse- 
quent issues  were  improperly  directed,  as  I 
think  there  Was  no  occasion  for  a  jury  at 
all.  Of  course,  the  final  decree  founded  on 
the  issues  is  erroneous;  especially  as  the 
Judges  who  tried  the  cause  have  certified, 
that  the  verdict  was  against  the  weight  of 
evidence. 

I  concur  in  opinion,  therefore,  with  the 
Judge  who  preceded  me,  that  the  decree  ap- 
pealed from  should  be  reversed ;  that  all  the 
proceedings  subsequent  to  the  first  decree 
should  be  set  aside ;  and  the  first  decree 
affirmed. 

CARRINGTON,  Judge.    Concurred. 

PBNDIvETON,  President.  On  the  first 
point  as  to  the  jurisdiction,  I  am  well  sat- 
isfied that  the  demurrer  is  to  be  considered 
as  a  plea  to  the  jurisdiction ;  so  as  to  take 
the  case  out  of  the  act  which  precludes  ap- 
pellate Courts  from  proceeding  to  a  reversal 
for  want  of  jurisdiction,  if  it  be  not  pleaded 
in  the  inferior  Court :  And  I  am  also  of 
opinion,  that  we  are  to  consider  the  ques- 
tion of  jurisdiction  now,  as  if  the  cause 
was  heard  upon  the  bill  and  demurrer,  inde- 
pendent of  any  subsequent  proceedings. 

It  was  objected  that  a  man  may  in  his  bill 
allege  any  fact  to  give  jurisdiction,  and  j 
bring  every  case  into  the  Chancery;  and  it 
was  asked,  how  a  defendant  is  to  avail 
himself  of  the  objection  to  the  jurisdiction, 
in  case  the  fact  alleged  to  give  it  be  not 
true?  The  mode  is  obvious;  he  may  by 
plea  deny  the  fact,  and  on  that,  ground  his 
objection.  The  fact  thus  put  in  issue  is  to 
be  tried :  If  found  for  the  defendant,  his 
objection  operates :  If  found  for  the  plain- 
tiff, the  question  occurs,  whether  the  fact 
alleged  be  a  sufficient  ground  of  equity  to 
sustain  the  jurisdiction? 

A  demurrer  admits  the   facts   to  be  true ; 
and  comes  to  the   other   question   at  once ; 
which  we  are  to  consider  upon  the  sugges- 
tions of  the  bill. 

392  *The  plaintiff  charges  a  promise  to 
pay;  which,  if  proved,  would    entitle 

him  to  a  remedy  at  law.     But  he  says,  that 
having  in  consequence  of  the  promise  given 


up  the  bond,  he  is  unable  to  fix  the  quan- 
tum of  his  demand,  without  a  discovery 
from  the  defendant;  which  he  calls  upon 
him  to  make.  In  this  view  it  is  a  bill  of 
discovery ;  which  is  admitted  to  be  proper 
in  equity :  And  the  consequence  is  also  ad- 
mitted and  established;  namely,  that  on 
this  discovery  the  Court  will  finish  the 
cause,  and  not  send  the  parties  to  another 
Court  for  trial. 

On  the  point  of  jurisdiction,  therefore,  I 
have  no  difficulty  in  over-ruling  the  de- 
murrer, and  come  to  the  question  upon  the 
merits. 

The  Court  approve  of  the  principle  laid 
down  in  Southall  v.  M'Keand,  that  we  are 
to  consider  whether  the  Chancellor  exercised 
his  discretionary  power  properly,  either  in 
not  being  satisfied  to  decide  upon  the 
merits,  without  directing  an  issue;  or  in 
being  satisfied  with  the  verdict  as  certified. 

We,  therefore,  consider  the  case,  1st,  upon 
the  merits.  The  complainant  charges  a 
positive  promise  to  pay  the  depreciation, 
in  consideration  of  the  plaintiff's  receiving 
his  paper.  This  is  denied  by  the  answer, 
which  is  contradicted  but  by  one  witness, 
Mr.  Hopkins;  and  that  too  in  a  second 
deposition,  after  he  had,  in  the  first,  proved 
a  conditional  promise,  much  of  the  same 
nature  with  that  admitted  in  the  answer, 
and  spoken  of  by  the  other  witnesses.  Is 
this  a  circumstance  to  aid  his  testimony 
against  the  answer?  It  strikes  me  as  giv- 
ing additional  weight  to  the  scale  of  the 
answer,  that  he  should  vary  in  so  material 
a  point. 

We  then  come  to  what  was  the  real  prom- 
ise. The  answer  admits  he  promised  to  pay 
the  depreciation,  if  it  was  generally  made 
up,  so  that  he  could  recover  it  of  his 
debtors. 

Brand  proves  the  account  of  the  promise 
given  him  by  Street,  was,  to  pay  deprecia- 
tion if  it  was  customary ;  and  Hopkins 
393  in  his  first  deposition  *says,  it  was 
to  pay  if  demanded :  Which  must  be 
understood,  if  demanded  and  paid  gener- 
ally ;  and  not  a  demand  by  that  particular 
creditor,  since  it  could  not  be  doubted  that 
he  would  make  the  demand,  if  that  alone 
could  entitle  him. 

If  the  promise  be  understood  literally, 
and  to  depend  upon  depreciation  being  gen- 
erally or  customarily  paid,  then  there  is  no 
proof  of  a  single  instance  of  depreciation 
being  made  up  by  a  debtor.  On  the  con- 
trary, we  have  three,  where  it  was  not 
made  up ;  that  is  to  say,  one  of  Quarles  for 
Pryor's  debts;  and  the  others  of  Mr. 
Adams,  (one  as  creditor,  the  other  as 
debtor;)  who  would  probably  never  have 
complained  of  it,  if  our  act  of  Assembly 
had  not  been  over-ruled  by  a  law  of  superior 
authority.  Upon  the  strict  letter  of  the 
promise,  therefore,  it  is  against  the  plain- 
tiff. 

And  what  is  the  spirit  of  the  promise? 
Nothing  more  than  to  subject  this  case  to 
the  .general  regulations  which  should  be 
established,  either  by  general  consent,  or 
by  the  I^egislature.  In  this  sense,  Pryor 
swears  he  made  it,  and  gives  a  sound  rea- 
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son  for  doing  so ;  namely,  that  as  a  creditor, 
he  would  receive  a  benefit  to  compensate 
for  his  loss,  if  it  may  be  called  one,  as  a 
debtor. 

And  what  rule  is  given  by  the  act  of  1781? 

The  appellee's  counsel  say,  that  the  scale 
in  that  act  fixes  the  rule,  either  in  the  en- 
acting part  or  in  the  proviso,  authorising 
Courts  to  vary  .the  scale  upon  circumstances. 

Both  these  are  confined  to  debts  and  con- 
tracts commencing  after  the  first  day  of 
January,  1777,  and  they  do  not  reach  the 
present  debt  created  in  1774;  the  rule  as 
to  such  debts  being,  that  if  not  paid,  they 
are  to  be  recovered  in  specie;  but,  if  paid 
before  1781,  the  payment  is  to  stand  as  a 
discharge. 

I  am,  therefore,  of  opinion,  that  the 
merits  were  clearly  against  the  plain- 
394  ti£f;  that  there  was  no  occasion  *to 
have  directed  an  issue  in  the  cause ; 
but  that  the  first  decree  of  May  the  17th, 
1792,  dismissing  the  bill  with  costs  was  a 
proper  one,  and  ought  to  be  affirmed ;  and 
that  all  the  subsequent  proceedings  should 
be  reversed. 

Which  renders  it  unnecessary  to  consider 
the  questions  discussed  on  those  proceed- 
ings. 

On  the  next  day,  Pendleton,  President, 
observed,  he  was  apprehensive  that  when 
speaking  of  the  jurisdiction  yesterday,  he 
said,  that  the  defendant**  may  by  plea  deny 
the  fact ;  and  on  that  ground  his  objection. 
The  fact  thus  put  in  issue,  is  to  be  tried, 
and  if  found  for  the  defendant,  his  objec- 
tion operates ;  if  found  for  the  plaintiff,  the 
question  occurs  whether  the  fact  alleged, 
be  a  sufiScient  ground  of  equity;"  it  might 
be  inferred  that  he  thought  it  ought  to  be 
tried  by  a  jury:  But  that,  however,  was 
not  his  meaning ;  for,  he  meant  only,  that 
it  should  be  tried  according  to  the  usual 
course  of  Chancery  causes. 


Proudfit  V.  Murray. 

[Monday.  November  5th.  1796.1 

BOb  of  Bxcbanse-SUtiitctf*— Case  at  Bsr.— The  act 
of  1748,  relative  to  bills  of  exchange,  did  not  cease 
until  Nov.  1708,  notwithstanding  the  act  of  ITBS, 
upon  that  subject:  Which  did  not  repeal  the  act  of 
1748,  because  all  the  suspended  acts  of  that  session, 
related  to  the  first  day  thereof,  as  well  as  the  gen- 
eral snspendinff  law,  and  so  there  was  no  time 
durinff  the  session,  in  which  the  suspended  acts 
operated. 

Ssae-Camot  JloiMy— Dsdarattoii.— If  the  declara- 
tion state,  that  the  bill  was  for  current  money 
here  received,  without  naming  the  sum  of  current 
money,  the  plalnUfT  can  only  recover  current 
money. 

^MM—Preaeataieat— Quaere.— Whether  the  bill 
should  be  presented  protested,  to  entitle  the  plain- 
tiff to  ten  per  cent? 

•Bills  of  Bjcchaase— Statatas.— For  the  proposition 
laid  down  in  the  first  headnote,  the  principal  case 
is  dted  in  Allen  ▼.  Harrison.  8  Call  297,  206.  800:  Nel- 
Km  V.  Fotterall,  7  Leiffh  207. 

Seemonorraphic  note  on  "Bills,  Notes  and  Checks** 
appended  to  Archer  v.  Ward,  9  Gratt  ass. 


This  was  an  action  of  debt  upon  a  bill  of 
exchange  drawn  in  Virginia,  upon  the  sec- 
ond day  of  February,  in  the  year  1793 ; 
whereby  the  drawer  requested  the  drawee, 
to  pay  to  the  payee  or  his  order,  three  hun- 
dred pounds  sterling,  for  value  in  current 
money  there  received,  and  to  place  the  same 
to  account,  with  or  without  advice.  The 
declaration  stated  the  tenor  of  the  bill  as 
above ;  and  that  the  same  had  been  protested 
for  non-acceptance  and  non-payment.  Af- 
ter which,  it  proceeds  thus,  *^of  all   which 

premises  the  said  defendant  on  the 
395      day  of  ,  179  ,  and  at  the  i^county 

aforesaid  had  notice."  Plea  nil 
debet,  and  issue.  Upon  the  trial  of  the 
cause,  the  defendant  filed  a  bill  of  excep- 
tions to  the  Court's  opinion ;  which  stated, 
'^that  a  question  was  made  to  the  Court,  by 
the  counsel  for  the  defendant,  whether  this 
action,  which  is  founded  on  a  bill  of  ez- 
change,bearing  date  the  2d  day  of  February, 
1793,  could  be  maintained  under  the  act  of 
the  General  Assembly,  in  the  year  1748,  en- 
titled, Ac?  and  that  the  Court  gave  it  as 
their  opinion  that  it  might  be  so  main- 
tained." Verdic£  and  judgment  for  the 
plaintiff  for  the  3001.  sterling,  with  interest 
after  the  rate  of  ten  per  cent,  per  annum, 
to  the  time  of  the  judgment;  and  five  per 
centum  per  annum  afterwards,  till  payment. 
From  which  judgment,  Proudfit  appealed  to 
this  Court. 

Warden,  for  the  appellant.  Took  three 
exceptions. 

1st.  That  the  suit  is  brought  upon  the 
act  of  Assembly  passed  in  the  year  1748, 
[c.  36,  6  Stat.  Larg.  85,]  and  claims  ten 
per  cent,  damages ;  whereas,  at  the  time  of 
drawing  this  bill,  the  act  of  1748  was  re- 
pealed ;  and,  of  course,  no  action  could  be 
founded  on  it. 

For,  by  the  act  of  the  12th  of  November, 
1792,  [c.  77,  R.  C.  ed.  1803,]  there  is  an  ex- 
press repeal  of  all  former  laws  upon  the 
subject  (which  included  the  act  of  1748;) 
and  the  suspending  act  afterwards  made  on 
the  28th  of  December,  1792,  [c.  29,  13  Stat. 
Larg.  534,]  did  not  revive  it.  Because,  by 
the  act  of  1789,  [c.  9,  13  Stat.  I^arg.  8,]  it 
is  enacted,  **that  whensoever  one  law  which 
shall  have  repealed  another,  shall  be  itself 
repealed,  the  former  law  shall  not  be  re- 
vived, without  express  words  to  that  effect. ' ' 
Therefore,  the  act  of  1748,  having  been  re- 
pealed for  a  time  by  that  of  November, 
1792,  was  not  revived  by  the  suspension  of 
the  latter. 

2nd.  That  it  is  not  shewn,  in  the  decla- 
ration, that  the  bill  was  presented  protested 
to  the  drawer;  and,  therefore,  that  the 
plaintiff  was  entitled  to  10  per  cent,  for 
18  months  only.  Because,  the  declaration 
only  states,  that  the  defendant 
396  *had  notice ;  and  not  that  it  was  pre- 
sented protested  to  him,  as  the  act  of 
Assembly  requires.  Of  course,  the  plaintiff 
was  not  entitled  to  demand  the  10  per  cent, 
damages,  for  a  longer  time  than  eighteen 
months. 

3rd.  That  the  bill  of  exchange  does  not 
state  the  sum  in  current  money  that  was 
paid  for  it ;  for,  the  declaration  only  states 
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that  it  was  for  value  in  current  money  there 
received ;  whereas,  by  the  act  of  Assembly 
the  true  sum  ou^ht  to  be  stated  in  the  bill, 
or  the  Court  can  only  g^ive  judgement  for 
current  money.  Therefore,  the  real  sum 
not  having-,  been  shewn ;  and  the  judgment, 
being  entered  for  sterling  instead  of  cur- 
rent money,  is  erroneous  in  that  respect 
likewise. 

Randolph,  for  the  appellee. 

As  to  the  objection  that  the  bill  should 
have  been  stated  to  have  been  presented 
protested  to  the  drawer ;  the  answer  is,  that 
this  exception  does  not  appear  to  have  been 
taken  at  the  trial ;  and  as  there  is  a  general 
verdict  for  the  plaintiff,  the  presumption  is, 
that  it  was  proved  to  the  satisfaction  of  the 
jury.  Besides,  it  is  cured  by  the  statute  of 
Jeofails ;  which  aids  a  title  defectively  set 
forth ;  and  this  at  most,  was  only  a  defective 
setting  out  of  a  title,  and  not  a  defective 
title. 

Then  as  to  the  point  relative  to  the  repeal 
of  the  act  of  1748 ;  that  act  was  clearly  re- 
vived by  the  act  of  the  28th  of  December 
1792,  which  suspends  that  of  the  12th  of 
November.  The  L/egislature  never  could 
have  intended  a  total  repeal  of  all  statutory, 
provisions  relative  to  bills  of  exchange, 
during  the  period  of  suspension  mentioned 
in  the  act  of  December.  The  whole  current 
of  legislation,  at  that  time,  shews  the  con- 
trary. 

The  case  does  not  fall  within  the  provi- 
sions of  the  act  of  1789 ;  for,  the  word  used 
in  the  act  of  December  is  suspended  and  not 
repealed.  These  words  differ  in  meaning. 
Repeal  means  total  annihilation ;  but  sus- 
pend merely  interrupts. 
397  *If  there  had  been  a  special  law  of 
revivor,  it  would  have  been  revived, 
and  the  same  in  effect  is  done  by  the  law  of 
December.  It  is  a  rule,  that  laws  in  pari 
materia  shall  be  construed  together;  and, 
therefore,  these  two  acts  shall  be  united  in 
construction ;  and  then  a  future  operation 
will  be  given  to  the  act  of  the  12th  of  No- 
vember. Consequently,  the  declaration  was 
rightly  founded  on  the  act  of  1748;  which 
was  clearly  resuscitated,  by  that  of  Decem- 
ber. 

With  respect  to  the  point  relative  to  the 
judgment  being  for  sterling  money;  the 
exception,  if  it  be  one,  should  have  been 
made  at  the  trial.  For,  if  a  iixed  sum  of 
current  money  was  actually  paid  for  it,  that 
might  have  been  proved,  and  would  have 
protected  it  as  a  sterling  bill.  So,  if  it  was 
a  bill  drawn  for  property,  that  also  might 
have  been  proved ;  and  would  likewise  have 
sustained  the  bill.  The  defendant,  there- 
fore, should  have  taken  the  exception  at  the 
trial,  in  order  that  the  plaintiff  might  have 
made  these  proofs;  but  having  &.iled  to 
object  then,  it  is  now  too  late,  after  the 
verdict;  when  proof  is  to  be  presumed. 
Consequently,  upon  all  the  grounds  taken 
by  the  defendant's  counsel,  the  judgment 
is  right. 

Marshall,  in  reply. 

The  act  of  1748  was  not  in  force,  when 
the  bill  was  drawn ;  but  it  had  been  com- 
pletely repealed,  by   the   act  of  the  12th  of 


November;  and  was  not  revived,  by  the 
suspending  act,  in  December  1792. 

The  rule  of  the  common  law  with  respect 
to  the  revival  of  repealed  statutes,  by  the 
subsequent  repeal  of  the  repealing  statute, 
was  done  away  by  the  act  of  1789;  and  the 
foundation  of  the  rule  at  Common  I/aw  ut- 
terly abolished. 

The  notion  at  Common  Law  is  not  that 
the  first  statute  is  destroyed ;  but  merely 
that  a  temporary  bar  is  interposed  for  a 
while,  so  as  to  prevent  its  operation; 
whereas,  by  our  act  of  Assembly  that  prin- 
ciple is  subverted  altogether,  and  the  idea 
of  a  bar  entirely  done  away.     So,  that 

398  the  total  extinction  *of  the  first  law 
is   contemplated    by   the   act  of  1789. 

The  subsequent  repealing  statute,  there- 
fore, cannot  call  it  into  existence  again, 
without  an  express  provision  for  that  pur- 
pose. For,  it  is  not  like  the  English  rule, 
which  only  destroys  the  action  and  not  the 
life  of  the  statute ;  thus  leaving  a  capacity 
in  the  statute  to  exist  again,  whenever  a 
subsequent  removal  of  the  bar  shall  call  it 
into  operation.  But  here,  the  very  life  and 
being  of  the  statute  is  annihilated;  and  it 
cannot  be  called  into  existence  again,  with- 
out the  express  direction  of  the  Legislature 
declaring  that  it  shall  be  revived. 

The  appellee's  counsel  contends  thoug^h, 
that  the  act  of  the  12th  of  November  was 
not  in  force  when  the  bill  was  drawn.  Be 
it  so ;  but  still  it  had  previously  destroyed 
that  of  1748.  For  nothing  more  was  neces- 
sary, for  its  total  destruction,  than  the 
passing  of  the  act  of  November;  which 
wrought  its  absolute  annihilation;  inso- 
much, that  it  could  not  again  be  called  into 
operation,  but  by  express  words,  to  that 
effect,  in  a  subsequent  law ;  and  there  are 
none  such  in  the  suspending  law. 

It  is  said,  that  it  cannot  be  supposed  that 
the  Legislature  intended  to  restore  the 
Common  Law;  but  the  Legislature  only 
speak  by  their  acts :  and  by  them  this  effect 
has  been  produced.  Which  is  not  greatly 
inconvenient,  because  the  holder  will  still 
have  his  principal  and  charges  of  protest, 
with  common  interest.  He  only  does  not 
gain  unusual  interest;  which  id  no  g'reat 
cause  of  complaint.  Although  the  Leg^isla- 
ture  may  not,  in  fact,  have  meant  what  re- 
sults from  their  acts;  and  may  not  have 
followed  my  course  of  reasoning  on  the 
subject;  yet,  that  will  not  authorise  the 
Court  to  oblige  the  defendant  to  pay  money, 
which  the  law  does  not  render  him  liable 
for.  If  this  were  a  penal  law  merely,  the 
Court  would  certainly  not  decide  it  against 
the  appellant;  but  in  fact,  it  is  a  penal 
case,  80  far  as  relates  to  the  extraordinary 
interest;  for  that  is  a  penalty,  in  the  strict- 
est sense  of  the  word. 

399  *The  difference  attempted  between 
a    repealing   and    a   suspending*  law, 

will  not  affect  the  interpretation,  which  I 
have  been  contending  for.  If  it  was  actually 
repealed,  it  was  gone ;  and  there  could  be 
no  revivor,  without  express  words.  For 
the  repealing  law  annihilated  it  and  pre- 
vented a  revivor  by  implication :  of  which 
all  ideas  are  utterly  exploded,  by   the    act 
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of  1789.  Now  ao  reason  can  be  assigned, 
why  a  repealing  law  shall  not  revive,  and 
yet,  if  there  is  a  suspending  law,  that  it 
shall.  There  never  was  a  decision  that  a 
suspending  law  revives  a  repealed  statute. 
Such  a  position  is  not  to  be  found  in  the 
books,  and  there  is  no  act  of  Assembly 
which  says,  that  if  a  repealing  law  is  af- 
terwards suspended,  the  repealed  statute 
shall  be  revived.  But  if  there  is  no  such 
decision  or  act  of  As^mbly,  it  follows, 
that,  if  the  repeal  of  a  repealing  law  will 
not  revive  the  repealed  law,  no  more  will 
suspense  of  the  repealing  law  have  that 
effect. 

Upon  intention,  it  may  be  observed,  that 
if  the  Legislature  had  meant,  that  a  law 
struck  but  of  existence  should  be  called  into 
life  again,  they  would  certainly  have  said 
so;  especially,  as  the  existence  of  the  act 
of  1789  was  known  to  them. 

As  to  the  point  relative  to  the  necessity 
of  stating,  that  the  bill  was  presented  pro- 
tested, it  has  been  frequently  debated)  but 
never  decided.  The  case  of  Scott's  ex'rs 
V.  Call,  [1  Wash.  115,]  went  off  upon  an- 
other xK>int,  and  no  determination  is  recol- 
lected, which  can  form  a  precedent.  But 
it  seems  to  me,  indispensably  necessary, 
that  the  declaration  should  state  it ;  because 
it  is  part  of  the  plaintiff's  title,  as  it  is  on 
that  the  10  per  cent,  accrues.  The  plain- 
tiff, therefore,  ought  to  set  it  forth  as  the 
foundation  of  his  demand,  or  the  Court 
cannot  give  him  10  per  cent,  for  more  than 
eighteen  months.  In  the  present  case, 
however,  the  declaration  merely  says,  that 
the  defendant  had  notice ;  which  will  only 
render  him  liable  for  common  law,  and  not 
for  statutory  consequences :  Because  notice 
alone    does   not    satisfy    the  law;  the   bill 

must  be  presented  protested,  or  else 
400      the  *penalty  will  not  attach.     For  the 

penalty  is  cumulative,  and,'  therefore, 
the  statute  creating  it,  must  be  pursued,  or 
else  the  penalty  does  not  accrue.  But  by 
the  act  of  Assembly  no  other  bills,  but  such 
as  have  been  presented  protested,  are  en- 
titled to  draw  10  per  cent,  interest.  The 
presenting  the  bill  protested  is  made  a  con- 
dition precedent ;  which  must  be  performed, 
or  the  title  do^s  not  vest.  To  exempt  the 
drawer  for  the  penalty,  there  is  no  act  re- 
quired .upon  his  part;  he  is  exempted  of 
course,  unless  the  payee  shews  his  title  to 
demand  it. 

Kvery  thing,  therefore,,  lies  upon  the  part 
of  the  payee  or  holder  of  the  bill :  the  law, 
which  requires  that  the  bill  should  be  shewn 
protested,  was  made  in  order  to  prevent 
fraud  with  respect  to  notice,  where  in  fact 
the  bill  had  not  been  protested  or  negoti- 
ated. 

It  was  said,  that  the  jury  have  decided 
this;  but    that    is    not   so;  for    they    have 


xt  nvaB  »4tiu,    luai    iiic    jurjr    nave  ueciacu 

this;  but  that  is  not  so;  for  they  have 
only  decided  upon  the  allegations  in  the 
declaration.  'But,  as  it  was  not  charged 
that  the  bill  was  presented  protested,  it 
was  not  necessary  to  prove  that  fact  upon 
the  trial.  Notice  only  is  charged,  and, 
therefore,  that  only  was  necessary  to  be 
proved.    The  jury  can  never  be  said  to  have 


found  what  is  not  made  necessary  to  be 
proved. 

It  is  said,  that  it  is  only  a  defective  set- 
ting out  of  the  plaintiff's  title.  But  this 
is  not  correct.  For,  the  declaration  sets 
out  a  good  title  for  one  judgment  though 
not  for  the  other;  and  presenting  the  bill 
protested  was  of  the  very  essence  of  the 
plaintiff's  title.  With  respect  to  the  10  per 
cent,  the  title  is  not  even  attempted  to  be 
shewn  by  this  declaration. 

As  to  the  point,  respecting  the  judgment 
being  entered  for  sterling,  instead  of  cur- 
rent money;  the  bill  is  stated  to  have  been 
for  value  in  current  money  without  naming 
the  sum  in  current  money ;  which  the  act 
expressly  requires  to  be  done,  in  order  to 
entitle  the  payee  of  the  bill  to  sterling.  The 
declaration  says,  it  was  for  current  money 
without  expressing  the  sum ;  and  the 

401  proof  must  *have   corresponded  with 
this  allegation ;  for  the  plaintiff  could 

not  contradict  his  own  pleadings.  The 
jury,  therefore,  can  only  be  taken  to  have 
found  the  debt  in  the  declaration,  according 
to  the  terms  used  in  it  by  the  plaintiff 
himself;  and  suppose  whatever  extraneous 
circumstances  you  will,  it  comes  to  that  at 
last ;  because  the  jury  merely  find  that  the 
declaration  is  true.  Of  course,  the  judg- 
ment should  have  been  for  current  money. 

It  is  asked,  why  the  defendant  did  not 
object  at  the  trial?  The  answer  is,  that 
he  could  not ;  for,  if  the  bill  corresponded 
with  the  declaration,  it  was  admissible 
evidence ;  and,  there  was  nothing  to  except 
to,  until  the  rendition  of  the  judgment; 
when  the  question  would  first  occur. 

It  is  not  necessary  to  argue  the  point, 
whether  the  plaintiff  would  have  been  es- 
topped from  shewing  the  true  sum  in  evi- 
dence? But,  if  it  were,  I  should  contend 
he  could  not.  For,  as  a  verdict  cannot  con- 
tradict the  pleadings,  no  more  can  the  evi- 
dence, on  which  the  verdict  is  founded.  At 
any  rate,  if  he  intended  to  make  such  proof, 
he  ought  to  have  given  the  defendant  notice 
of  it  in  his  declaration  by  proper  aver- 
ments, so  as  to  have  enabled  him  to  disprove 
the  fact. 

PENDLETON,  President.  After  stating 
the  case,  delivered  the  resolution  of  the 
Court  as  follows: 

Dropping  the  objections  of  the  blanks  as 
wholly  unimportant,  the  Court  has  consid- 
ered the  three  which  appeared  to  be  worthy 
of  notice. 

1st.  An  act  passed  November  12th,  1792, 
relative  to  protested  bills,  repealing  all 
former  acts  on  the  subject ;  and  to  com- 
mence from  the  passing. 

The  28th  of  December,  1792,  an  act  passed 
declaring   the  operation  of  this  and  many 
others,  alike  circumstanced,  to  be  suspended 
until  October,  1793. 

402  '^During  this  suspension,  to  wit:  in 
February,  1793,  this  bill  was  drawn ; 

and  would,  within  the  saving  of  the  new 
act  of  November,  1792,  be  considered  as 
commencing  in  October,  1793. 

But,  it  is  relied  on,  that  the  act  of  No- 
vember was  in  force  from  its  passage  till 
December  28th ;  and,  therefore,   that  under 


155 


I  CALL 


ViKGINIA  RBFOST3,  ANNOTaTBD. 


403-406 


the  act  of  1789,  the  law  of  1748  iras  effec- 
tually repealed,  dead  and  gone  for  a 
month  and  sixteen  days;  and,  could  only 
be  revived  by  an  express  declaration  of 
the  Legislature.  Because,  since  the  act  of 
1789,  the  repeal  of  a  repealing  law  does 
not  revive  the  repealed  law,  without  a  di- 
rection to  that  effect. 

It  was  truly  said  by  Mr.  Marshall,  that 
the  rule  in  England  was  the  reverse ;  a  re- 
pealed law  was  revived  by  the  repeal  of 
that  which  had  stopped  its  force.  A  rule 
certainly  inconvenient;  since  old  acts,  long 
since  forgotten,  might  be  revived  upon  the 
community;  affecting  their  ^rsons  and 
property  upon  a  legal  fiction,  without  notice 
that  such  was  the  case :  Which  inconven- 
ience was  properly  removed  by  the  act  of 
1789. 

But,  as  the  inconvenience  could  not  hap- 
pen in  the  case  of  the  repeal  of  an  act 
passed  the  same  session,  (not  gone  forth 
among  the  citizens,  but  known  only  to  the 
Legislature, )  I  was  struck  with  an  impres- 
sion, that  to  such  laws  the  Legislature 
never  meant  their  rule  should  extend ;  and 
doubted,  whether  this  being  a  repealing 
law,  never  •  repealed,  but  suspended  only 
for  a  time  and  yet  in  force,  came  within 
the  letter  or  spirit  of  the  act  of  1789?  How- 
ever, we  were  relieved  from  all  difficulty  by 
recurring  to  the  act  itself,  where  the  doubt 
is  stated  and  solved. 

For,  by  the  3d  sect,  it  is  enacted,  ''that 
as  often  as  a  question  shall  arise,  whether 
a  law  passed  during  any  session,  changes 
or  repeals  a  former  law  passed  during  the 
same  session,  the  same  construction  shall 
be  made,  as  would  have  been  made,  if  the 
act  concerning  election  of  members  to  the 
General  Assembly  had   never   been  made." 

[13  Stat.  Larg.  c.  9,  p.  9.] 
403  *The  act  referred  to,  passed  in  Oc- 

tober, 1785,  [c.  S,  12  Stat.  Larg.  128,] 
contains  a  clause,  ''that  all  acts  shall  com- 
mence from  their  passage,  unless  in  the 
act  itself,  another  day  is  appointed  for  its 
commencement."  Which  law  being  de- 
clared to  have  no  operation  on  the  question, 
what  was  the  rule  of  construction  before? 
Why,  that  all  laws  were  considered  as  passed 
on  the  first  day  of  the  session.  According 
to  this  rule  then,  the  original  act,  and  that 
for  its  suspension  commenced  together; 
which  puts  an  end  to  this  hair-splitting  dis- 
cussion ;  and,  to  the  objection  on  this  point 
in  the  cause. 

2d.  The  second  objection  is  founded  on  a 
supposition,  that  bare  notice  of  a  protest 
is  not  sufficient,  but  that  the  bill  must  be 
presented  protested,  to  entitle  the  holder  to 
damages,  for  more  than  eighteen  months, 
from  the  date  of  the  bill ;  which  not  ap- 
pearing in  this  case  to  have  been  done,  the 
judgment  is  wrong  for  so  much  damages  as 
exceeds  the  eighteen  months.  The  question 
about  the  presentation  is  all  important,  as 
it  would  interfere  with  the  common  practice 
of  the  country  to  rest  it  upon  notice  only ; 
and,  if  it  had  been  necessary,  in  this  case, 
to  decide  it,  we  should  have  required  a  fuller 
Court. 

But,  we  suppose  it  unnecessary.     The  ap- 


pellant's counsel  admits,  that  the  notice 
charged  in  the  declaration,  is  sufficient  to 
entitle  the  plaintiff  to  his  action ;  and,  it 
follows,  that  the  question  of  the  presenta- 
tion was  to  be  brought  forth,  at  the  trial, 
in  order  to  settle  the  quantum  of  the  recov- 
ery. 

Therefore,  since  the  jury  have  found  the 
whole  damage,  without  any  statement  of 
the  evidence  or  exception  as  to  this  point 
from  the  appellant,  we  are  to  presume  they 
had  evidence  of  the  presentation  if  it  was 
necessary.  On  this  point,  then,  we  think 
there  was  no  error.  Besides,  there  were 
but  fourteen  months,  from  the  date  of  the 
bill,  to  the  commencement  of  the  suit, 
which  puts  an  end  to  the  objection. 
404  *3d.  Nor  have  we  a  moment's  doubt 
upon  the  third  objection,  but  that 
there  was  error  in  the  judgment  of  the  Court 
upon  the  verdict,  which  should  have  been 
entered  for  the  amount  in  current  money, 
and  not  in  sterling. 

When  the  act  of  1784  passed,  the  execu- 
tion on  all  sterling  judgments  was  to  be 
levied  in  current  money  at  25  per  cent.,  for 
difference  of  exchange;  which  was  found  to 
be  inconvenient,  from  the  fluctuating  state 
of  exchange ;  and,  therefore,  by  the  act  of 
1755,  [c.  7,  6  Stat.  Larg.  479,]  the  Courts 
were  empowered  to  settle  the  rate  of  ex- 
change at  the  time  of  giving  the  judgment ; 
and,  in  order  to  enable  them  to  distinguish 
between  bills  bought  at  a  low  exchange, 
knowing  that  they  would  be  protested, 
(then  too  frequent  in  practice)  from  such 
as  were  drawn  in  the  ordinary  course  of 
business  at  the  current  exchange,  the  law 
required,  that  in  ail  bills  drawn  for  current 
money  debts  or  for  current  money  paid  for 
them,  the  sum  of  money  paid  or  allowed, 
should  be  expressed  in  the  bill;  or,  in  de- 
fault thereof,  the  sum  of  money,  expressed 
in  such  bill,  should  be  taken  as  current 
money,  and  judgment  entered  accordingly. 

In  this  bill,  it  is  expressed  that  it  was 
drawn  for  current  money  received;  and, 
the  sum  of  that  current  money  not  men- 
tioned. It  is,  therefore,  clearly  within  the 
law ;  which  is  imperative,  that  the  judg- 
ment shall  be  entered  for  current  money. 

On  this  point  then,  the  Court  is  of  opin- 
ion there  is  error.  The  judgment  must 
therefore  be  reversed ;  and  one  entered  for 
the  4101.  10s.  (if  the  calculation  be  right) 
current  money;  with  one  penny  damages 
and  the  costs;  and,  five  per  centum  per  an- 
num, from  the  judgment  till  payment. 


405  *Blinco6  v.  Berkeley. 

[Friday,  November  9th,  1T98.] 
Deposition  of  WltneM  RMldeat  In    Another  State— 
Psilare  to  Olve  Notice— Effect.*— It  la  error  to  permit 
tlie  deposition  of  a  witness,  resident  in  Maryland. 

*Deposltlona  of  Witness  Resident  In  Another  State— 
Failure  to  Olve  Notice  to  Adverse  Party— Admissibltity. 

—For  the  proposition  that  the  deposition  of  a  witness 
resident  in  another  state  or  country  taken  without 
notice  to  the  adverse  party  is  inadmissible,  the  prin- 
cipal case  Is  cited  and  approved  in  Lewis  v.  Bacon, 
8  H.  &  M.  101 ;  Clay  v.  Williams,  S  Munf.  128.    The 
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wliich  had  been  taken  under  acommisslon,  issued 

without  notice  of  the  intended  application  for  It 
S«flM-5ftBe— When  Appearaaoe  No  Waiver  of  Objec- 

tfcni.— In  sucli  a  case,  the  appearance  of  the  ad- 

Terse  party  at  the  taking  of  the  deposition,  is  no 

waiver  of  the  objection. 
RcpleviD— Doabto  Rent— Qis«re.— If   the  defendant 

prays  a  retomo  habendo  in  replevin,  he  can  claim 

Judinnent  for  double  rent  ? 

In  Replevin,  the  defendant  claimed  cog- 
nizance as  bailiff  of  William  Lane,  senr. 
for  1061.  13s.  2d.  rent,  due  on  the  first  day 
of  Jan  nary,  1793,  and  that  he  entered  and 
took  the  goods  and  chattels  as  a  distress  for 
the  same;  and  concludes  thus:  *' wherefore, 
he  prays  judgment,  and  a  return  of  the  said 
goods  and  chattels  to  be  adjudged  to  him, 
together  with  his  costs  and  damages,  ac- 
cording  to  the  form  of  the  statute  in  that 
case  made  and  provided."  Replication,  1. 
That  the  plaintiff  had  nothing  in  the 
premises ;  2.  No  rent  arrear,  and  issue ;  3. 
No  demise  in  manner  and  form  as  in  the 
cognizance  set  forth.  Rejoinder  to  the 
first  plea  sets  forth  the  title  of  Lane.  Is- 
sue ;  and  a  prayer  for  a  return  of  the  goods 
and  chattels,  together  with  costs  and  dam- 
ages, according  to  the  form  of  the  act  of 
Assembly  in  that  case  made  and  provided. 
Rejoinder  to  the  third  plea,  that  the  de- 
mise in  the  cognizance  was  made  in  man- 
ner and  form  as  in  the  cognizance  is  set 
forth.  Issue  thereon ;  and  a  prayer  for  a 
return  of  the  goods  and  chattels  with  costs 
and  damages,  according  to  the  form  of  the 
act  of  Assembly. 

Afterwards,  the  rejoinders  to  the  first  and 
third  pleas  were  withdrawn,  by  consent, 
and  a  general  demurrer  put  in  by  the  de- 
fendant. 

At  a  subsequent  Court,  leave  is  given  to 
withdraw  the  demurrer  to  the  plaintiff's 
first  plea.  At  another  Court,  he  had  leave 
to  withdraw  the  demurrer  to  the  third  plea, 
also.  Whereupon,  to  the  plaintiff's  first 
plea,  the  defendant  rejoins  an  estate  in 
William  Lane,  sufficient  to  support  the  cog- 
nizance, and  justify  the  taking.  Issue; 
and  a  prayer  for  return  of  the  goods  and 
chattels,  with  his  damages  and  costs,  ac- 
cording to  the  form  of  the  act  of  Assembly. 
Rejoinder  to  the  third  plea,  that  the 
406  demise  was  *made  in  the  manner  and 
form  in  the  cognizance  set  forth. 
Issue ;  and  a  prayer  for  return  of  the  goods 
and  chattels,  with  damages  and  costs  ac- 
cording to  the  act  of  Assembly. 

The  jury  found  a  verdict  in  these  words: 
•*We,  of  the  jury,  find  for  the  defendant, 
in  the  three  several  issues  joined  in  this 
cause.  We  also  find,  arrears  of  rent, 
amounting  to  1081.  13s.  4d.'* 
The   opinion    of    the    Court   was    taken, 

principal  case  is  distiiiflrnished  in  Thornton  v.  Cor- 
bin,  S  Call  388.  See  generally,  monoflrraphlc  note  on 
"Depositions**  appended  to  Field  v.  Brown,  24  Oratt. 
74- 

Replevin.— See  Nicolson  v.  Hancock,  4  H.  &  M.  501. 
dtin?  principal  case  and  Maxwell  v.  Llsrht,  1  Call 
117 :  Tnberville  v.  Self,  2  Wash.  71.  See  monographic 
note  on  ''Detinue  and  Replevin*'  appended  to  Hunt 
v.  Martin,  8  Gratt.  57& 


whether  judgment  should  be  rendered  for 
the  verdict,  or  should  be  reduced  by  the 
scale  of  depreciation?  but  the  Court  having 
divided  in  opinion,  they  decided  that  the 
motion  fell;  and  that  judgment  might  be 
entered  for  the  defendant,  that  he  should 
recover  his  costs.  Whereupon,  the  defend- 
ant prayed  a  return  of  the  goods  and 
chattels,  which  was  awarded. 

Upon  the  trial  of  the  cause,  the  plaintiff 
filed  a  bill  of  exceptions  to  the  Court's 
opinion,  which  stated,  that  the  defendant 
offered  the  deposition  of  a  witness,  taken 
in  Maryland,  the  order  for  taking  which 
was  made  by  one  Hardage  Lane,  no  party 
to  the  suit.  That  the  plaintiff  had  no 
notice  of  the  application  to  the  Court  for 
the  commission  to  take  the  deposition. 
That  the  witness  aforesaid,  was  a  party  to 
the  contract  on  which  the  rent  is  claimed ; 
that,  the  commission  issued  blank,  and 
there  is  no  evidence  that  those  who  exe- 
cuted it  were  Justices  of  the  Peace,  in 
Maryland.  That,  therefore,  the  plaintiff 
objected  to  the  deposition's  going  in  evi- 
dence to  the  jury ;  but,  that  he  was  over- 
ruled by  the  Court,  and  the  deposition 
permitted  to  ^o  to  the  jury. 

The  plaintiff  appealed  from  this  judg- 
ment to  the  District  Court,  where  the  judg- 
ment of  the  County  Court  was  affirmed; 
from  which  judgment  of  affirmance,  the 
plaintiff  appealed  to  this  Court. 

Wickham,  for  the  appellant. 

The  bill  of  exceptions  shews,  that  a  depo- 
sition taken  in  Maryland,  under  a  commis- 
sion issued  in  blank,  and  granted 
407  *by  the  Court  without  notice  to  the 
adverse  party,  was  permitted  to  be 
read  at  the  trial  of  the  cause,  although  ob- 
jected to  by  the  appellant :  whereas,  the  act 
of  Assembly  expressly  requires  that  notice 
shall  be  given.  The  words  of  the  act  are, 
that** the  party  appl^'ing  for  a  commission 
in  such  cases,  shall  give  the  adverse  party, 
his  attorney  or  agent,  ten  days'  previous 
notice  of  the  day  of  his  intended  applica- 
tion to  the  Court,  without  which,  no  com- 
mission shall  issue."  R.  C.  [c.  191,  {  13, 
ed.  1803].  Which  words  are  so  strong, 
that  no  reasoning  can  make  the  objection 
clearer  than  merely  adverting  to  the  act  of 
Assembly  itself  does. 

Whether  the  deposition  was  material  or 
not,  is  of  no  importance  in  the  present  en- 
quiry ;  for,  the  weight  of  the  testimony  was 
a  question  fpr  the  jury,  and  not  for  the 
Court  to  decide.  It  was  held  by  the  Court, 
in  Keel  and  Roberts  v,  Herbert's  ex'rs,  1 
Wash.  203,  that  the  District  Court  did 
wrong  in  directing  the  jury,  that  the  evi- 
dence was  sufficient  to  maintain  the  issue ; 
that  being  a  question  which  belonged  ex- 
clusively to  the  jury,  and  ought  to  have 
been  left  with  them,  without  any  such  dec- 
laration or  direction;  unless  the  Court,  (by 
a  demurrer  to  the  evidence  having  been 
filed,)  had  been  compelled  to  decide  upon 
it.  So,  those  cases  in  this  Court,  where  it 
has  been  determined  that  the  plaintiff  could 
not  be  non-suited  by  the  Court  with- 
out his  own  consent,  have  all  been  deter- 
mined upon  the    same    principle;    namely, 
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that  it  was  the  province  of  the  jury  to  de- 
cide upon  the  fact,  and  the  weight  of  the 
testimony,  and  that  the  Court  could  only 
determine  whether  the  evidence,  such  as  it 
was,  should  be  submitted  to  their  considera- 
tion. It  follows,  therefore,  that  it  was  not 
important  whether  the  deposition  was 
material  or  not.  Because  the  Court  ought 
not  to  have  suffered  it  to  be  read,  unless 
the  forms  required  by  the  law,  had  been 
observed  in  obtaining  it. 

Besides,    King,    being   assignor    of    the 
reversion,  was  liable  to  the  assignee, 

408  if  the  rent  was  not   recovered ;  ^and, 
therefore,  was  interested  in  the  event 

of  the  suit,  which  rendered  him  an  incom- 
petent witness;  and,  consequently,  upon 
that  ground,  his  deposition  ought  to  have 
been  rejected. 

But  the  judgment  is  erroneous,  for  an- 
other reason.  The  Court  ought  to  have 
directed  the  verdict  to  be  reduced  by  the 
scale  of  depreciation.  For,  it  is  one  of 
those  cases  which  was  contemplated  by 
the  act  of  Assembly,  as  the  lease  bears  date 
in  1777,  during  the  existence  of  paper 
money;  and,  therefore,  is  subject  to  the 
scale. 

The  Court  having  been  divided  on  the 
question,  they  should  have  continued  the 
cause :  for,  the  same  rule  did  not  apply,  as 
upon  a  division  on  a  question  relative  to 
the  introduction  of  evidence;  because,  the 
judgment  is  the  act  of  the  whole,  or  of  a 
majority  of  the  t3ourt,  and,  therefore,  the 
concurrence  of  the  whole,  or  of  a  m&jority, 
is  requisite  to  the  rendition  of  it. 

Randolph,  for  the  appellee. 

As  to  the  objection  concerning  the  inter- 
est of  the  witness,  there  is  no  foundation 
for  it.  Because,  although  he  was  interested 
at  the  time  of  the  application  for  a  com- 
mission, yet  his  interest  might  have  ceased 
before  the  trial.  But,  here,  is  an  express 
agreement  against  any  warranty,  which 
destroys  all  idea  of  interest;  and,  there- 
fore, his  competency  could  not  be  im- 
peached. 

The  objection,  that  no  notice  was  given 
of  the  intended  application  for  a  commis- 
sion, will  not  prevail ;  for,  the  Justices  have 
certified,  that  they  took  the  deposition  in 
Blincoe's  presence;  and  it  does  not  appear 
that  he  took  any  exception.  This  tended  to 
deceive  his  adversary,  and  should  be  con- 
sidered as  a  waiver  of  prior  irregularities, 
if  any. 

But,  for  another  reason,  this  objection 
will  not  prevail. 

The  testimony  was  unimportant  and  ir- 
relevant. On  nil  debet,  the  defendant  can- 
not give  in  evidence,  that  the  plaintiff 

409  had  nothing    in    the  ^tenements   de- 
mised.    [Trevivan  v.  Lawrance  et  al. 

1  Salk.  276;]  Buller's  N.  P.  170.  So,  that 
his  testimony  being  immaterial,  the  admi:*- 
sion  of  it  was  of  no  consequence;  and, 
therefore,  it  will  not  vitiate  the  judgment. 
Again,  the  witness  might  speak  as  to 
any  points  not  growing  out  of  the  deed ; 
and  3  T.  R.  308,  [Bell  v.  Harwood,]  shews, 
that   where  the  verdict  cannot  be  given  in 


evidence    for  or  against  him,  the  witness 
is  competent. 

The  question  was  only,  whether  the  dep- 
osition was  admissible  or  not;  and  the 
Court  had  a  right  to  decide  upon  that : 
Which  answers  the  objection,  as  to  the 
right  of  the  jury  to  decide  upon  the  weight 
of  the  testimony. 

With  respect  to  the  point  relative  to  the 
scale  of  depreciation,  as  the  verdict  was 
found  in  1795,  it  must  be  intended  that  the 
jury  meant  specie.  For,  the  right  to  re- 
duce the  debt  by  the  scale,  is  common  to 
the  Court  and  jury ;  and,  the  Court  has  de- 
cided it  alternatively.  Besides,  it  appears 
by  the  testimony,  that  the  lease  related  to 
a  contract  in  1775 ;  and,  therefore,  was  an- 
terior to  1777 :  Which  takes  it  out  of  the 
scale. 

The  Court  were  divided  on  the  motion  to 
reduce  the  verdict,  and  not  upon  the  motion 
to  have  the  judgment  entered  up.  Of 
course,  when  the  motion  fell,  it  was  right 
to  enter  the  judgment.  But,  it  should  have 
been  for  double  rent. 

Wickham,  in  reply. 

The  ten  days'  notice  were  absolutely  nec- 
essary ;  and,  the  Court  could  not  dispense 
with  them.  Nor  did  the  presence  of  the  ap- 
pellant at  the  taking  of  the  deposition  alter 
the  case.  For,  the  commission  being  in 
blank,  and  the  authority  given  by  the 
Court,  when  there  had  been  no  previous 
notice  to  the  adverse  party  of  the  intended 
application,  utterly  void,  the  attendance  of 
the  party,  at  the  performance  of  a  void 
act,  could  not  prejudice  him. 

The  witness  was  interested ;  because,  the 
warrant  extended  to  the  rent,  which 
410  passed  by  the  *grant  of  the  rever- 
sion. The  case  from  Bull,  was  a  debt 
upon  an  indenture;  where  nil  debet  only 
goes  to  the  debt,  and  not  to  the  execution 
of  the  instrument.  But,  here  it  was  other- 
wise :  for  one  of  the  issues  is,  that  there 
was  no  demise. 

It  is  insisted,  that  the  deposition  was  not 
material ;  and  yet  the  appellee's  counsel  re- 
lies upon  it,  to  shew  that  it  was  a  specie 
contract:  Which  certainly  proves  that  it 
was  important. 

But,  I  still  rely  upon  the  argument,  that 
the  Court  could  not  decide  upon  the  weight 
of  the  evidence.  The  party  offers  evidence 
at  his  peril ;  and,  the  Court  only  decides 
upon  the  legality  of  introducing  it.  Here, 
it  was  the  business  of  the  Court  to  deter- 
mine on  the  competency  of  the  witness ; 
and,  it  belonged  to  the  jury  to  determine 
on  his  credibility,  and  the  force  of  his 
evidence. 

As  to  the  point  concerning  the  scale  of 
depreciation ;  the  act  requires  the  Clerk  to 
apply  the  scale  of  course,  unless  some 
proper  objection  is  shewn.  The  verdict  of 
the  jury  should  be  understood  to  relate  to 
the  sum  stated  in  the  recognizance;  which 
refers  to  the  lease  in  1777.  Of  course,  it  was 
liable  to  the  scale.  Watson  v.  Alexander, 
1  Wash.  340. 

The  defendant  was  not  entitled  to  a  judg- 
ment for  double  rent;  because,  he  prayed 
the  judgment  at  common  law,  for  a  return 
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of  the  goods,  and  therefore  cannot  except 
to  it.  He  might  possibly  have  had  his 
reasons  for  the  course  he  took,  in  order  to 
prevent  the  operation  of  mortgages  or  prior 
executions. 

Randolph.  We  may  now  insist  upon  a 
judgment  for  double  rent;  for,  it  does  not 
appear,  that  we  did  not  do  so,  in  the  Court 
below;  the  goods  are  only  a  security  for 
their  value ;  and,  therefore,  we  may  distrain 
again  for  the  balance. 

Wickham.     It  is  stated  in  the  record,  that 

the  defendant  prayed  a  return  of  the  goods ; 

which  is  a  judgment  at  common  law, 

411  and    not    upon    the    *statute.     Now, 
if  a  man  takes  the  former,  he  cannot 

have  the  latter;  and  e  con  verso.  If  the 
defendant  prays  for  no  particular  judgment, 
there  the  Court  will  render  judgment  for 
the  double  rent;  but,  where  he  praj^  a 
specific  restitution,  he  thereby  insists  upon 
the  judgment  at  common  law ;  and  waives 
that  upon  the  act  of  Assembly.  He  may, 
as  Mr.  Randolph  says,  distrain  again ;  but, 
that  surely,  can  never  give  him  a  title  to 
both  judgments  at  once. 

ROANK*  Judge.  This  is  an  action  of  re- 
plevin ;  and,  the  defendant  having  claimed 
cognizance  as  bailiff  of  W.  L/ane,  senr.  the 
parties  were  at  issue  on  the  three  pleas, 
mentioned  in  the  proceedings. 

At  the  trial,  the  defendant  offered  in  evi- 
dence, as  appears  by  the  bills  of  exceptions, 
the  deposition  of  T.  King ;  and,  although 
it  was  alleged,  amongst  other  things,  that 
it  was  taken  by  an  ordinary  commission, 
not  granted  on  notice  to  the  adverse  party, 
(notwithstanding  the  examination  was  to 
be  in  Maryland ;}  and  not  directed  to  com- 
missioners, selected  pursuant  to  the  act  of 
Assembly,  yet  the  deposition  was  permitted 
to  go  in  evidence  to  the  jury ;  and,  the 
question  is,  whether  this  decision  upon 
this  point  was  legal  or  not? 

The  weight  of  the  testimony,  is  a  foreign 
enquiry  on  the  question.  A  suitor  may, 
with  leave  of  the  Court,  submit  testimony 
to  the  jury,  which  the  Court  may  think 
superfluous  or  of  no  weight;  the  address 
relative  to  the  influence  of  testimony,  be- 
ing to  the  jury  and  not  to  the  Court ;  and 
the  only  province  of  the  latter,  in  cases  of 
this  kind,  is  to  prevent  illegal  testimony 
being  exhibited  to  the  jury. 

If  a  Court  can  admit,  as  testimony,  a  dep- 
osition taken  in  another  State,  in  a  man- 
ner unauthorised  by  law,  I  see  nothing  to 
prevent  them  from  admitting  a  witness  to 
testify  without  being  sworn,  or  a  deposition 
made  within  the  State,  not  sworn  to ;  and 
taken  before  private  persons;  the  power  of 
the  Court  in  each  instance  is  the  same. 

412  *In  none  of  these  cases,  will  it  cure 
the  defect  of  legal  requisites  and  sol- 
emnities, that  the  Court  shall  be  of  opin- 
ion, that  the  weight  of  the  testimony  was 
as  nothing ;  for,  the  jury  might  have  been 
of  a  different  opinion ;  and,  that  impres- 
sion might  have  produced  the  verdict.  So, 
that  an  after -opinion  of  the  Court,  upon  a 
point  not  generally  before  them,  on  the 
question  of  the  admission  of  a  deposition 
or  witness,    (I  mean    the   contents   of   the 


one,  or  the  information  to  be  given  by  the 
other, )  is  to  cure  an  opinion  of  that  Court 
clearly  illegal,  without  such  reference;  and 
to  justify  the  introduction  to  the  jury  of 
testimony  not  authenticated,  in  the  manner 
required  by  law.  In  other  words,  the  doc- 
trine is,  that,  when  the  Court  shall  be  of 
opinion,  that  the  testimony  has  no  weight, 
the  solemnities  required  by  law,  may  be 
dispensed  with ;  and  e  converse,  they  shall 
be  adhered  to !  Although,  it  is  clear,  that 
the  jury  are  the  exclusive  judges  of  the 
weight  of  testimony  as  operating  on  their 
minds;  and,  that  a  Court,  on  a  question  to 
admit  the  deposition  or  a  witness,  never 
reads  the  one  or  examines  the  other,  with 
a  view  to  decide  upon  its  influence. 

This  doctrine  is  explicitly  avowed  by  the 
Court  in  Ross  v.  Gill  et  ux. ,  1  Wash.  90 ; 
where  it  is  laid  down,  that  ^4f  the  Court 
admit  improper  testimony,  an  exception 
may  be  taken  to  their  opinion ;  but,  if  the 
question  depends  upon  the  weight  of  testi- 
mony, the  jury,  and  not  the  Court,  are  ex- 
clusively and  uncontroulabiy  the  Judges." 
That  is,  as  applied  to  this  case,  as  the 
Court  below,  admitted  improper  testimony, 
it  cannot  be  cured  by  any  opinion  the  Court 
may  entertain,  (as  they  are  not  the  proper 
Judges,)  with  respect  to  the  weight  of  the 
testimony  given  in  the  cause.  This  de- 
termination is  supposed  to  be  completely 
decisive  of  this  point. 

I  suppose  the  counsel  for  the  appellees 
was  scarcely  serious  in  arguing,  that  the 
appearance  of  the  appellant,  before  the 
Justices  in  Maryland,  cured  the  defect  in 
awarding  the  commission.  The  attendance 
was  produced  by  fear,  that  his  objec- 
413  tions  *to  the  legality  of  the  testi- 
mony might  not  avail  him.  In  which 
case,  it  would  be  material  for  him  to  see, 
that  the  deposition  was  as  little  adverse  to 
him  as  possible.  But,  it  is  not  shewn,  that 
he  cross-examined  the  witness,  or  was  there 
otherwise  than  casually. 

In  this  view  of  the  case  it  is  impossible 
to  sustain  a  verdict,  which  may  have  been 
founded  on  this  illegal  testimony ;  and  as 
this  testimony  is  clearly  relative  to  the 
subject  in  dispute,  it  is  impossible  for  this 
Court  to  say,  if  they  had  power  to  judge, 
that  it  had  no  influence  with  the  jurv. 
Besides,  if  we  break  through  the  principles 
and  rules  that  have  been  wisely  established, 
in  respect  to  the  present  question,  in  this 
instance,  it  is  not  easy  to  say  how  far  the 
precedent  may  carry  us. 

Upon  the  whole,  the  verdict  and  judg- 
ment of  the  County  Court  should  have  been 
set  aside  by  the  District  Court,  in  conse- 
quence of  the  admission  of  this  testimony, 
which  we  must  now  do.  On  the  next  trial, 
the  plaintiff  in  replevin  may  be  better  pre- 
pared to  discuss  and  give  evidence  relative 
to  the  point,  whether  the  sum  found  due 
should  be  scaled  or  not ;  and  the  defendant 
may  rectify  his  judgment  (if  right,)  in  re- 
spect of  double  damages.  But,  I  have  not 
considered  either  of  these  questions,  so  as 
to  be  able  to  decide  them,  or  any  others 
made  by  the  counsel,  except  that  which  is 
above  stated  as  the  ground  of  my  opinion. 
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Therefore,  I  am  for  reveraingf  the  judg- 
ment of  the  District  Court:  (because  of  the 
admission  of  the  deposition  of  T.  King,  in 
the  proceedings  mentioned, )  and  awarding 
a  new  trial  of  the  issues. 

FLEMING,  Judge.     Concurred. 

CARRINGTON,  Judge.  It  was  certainly 
improper  to  permit  the  deposition  to  .  be 
read.  The  act  of  Assembly  is  express, 
that  the  adverse  party  shall  have  notice  of 
the  application  for  the  commission,  in  order 
that  he  may  attend  and  name  commission- 
ers or  make  his  objections.  But  this 
414  ^direction  of  the  law  not  having  been 
pursued,  in  the  present  instance,  the 
deposition  was  clearly  not  admissible.  On 
that  ground,  therefore,  I  concur  that  the 
judgment  ought  to  be  reversed ;  but,  I  give 
no  opinion  as  to  the  other  parts  of  the  case. 

Judgment  reversed. 


Graves  V.  M'Call. 

[Saturday,  November  8, 1798.] 
Bqulty  Practice— Sureties— How  Far  Equity  Will 
Cberire.- [A  Court  of  Equity  will  not  cbarere  a 
surety,  further  than  be  is  bound  at  law;  but,  if  a 
surety  bound  at  law,  cannot  be  cbarfed  tbere  for 
want  of  the  instrument  of  which  the  creditor  is 
deprived  by  accident  or  fraud,  as  by  a  loss  of  the 
instrument,  or  a  withholdlnfir  it  by  the  surety, 
equity  will  give  relief.] 
Vendor's  Llen-UebllUy  of  Land  to  Satisfy.*— Leave 
srlven  vendor  to  pursue  lands  in  the  hands  of  a 
purchaser,  with  notice,  from  the  vendee,  for  bal- 
ance of  the  purchase  money. 

M'Call  filed  a  bill  in  Chancery,  in  the 
County  Court  of  Henrico,  against  Francis 
Graves,  setting  forth  that  he  had  sold  a 
tract  of  land  and  some  cattle,  Ac.  to  Stock- 
dell  for  4501.  to  be  paid  in  bonds,  which 
were  to  be  assigned  by  Graves,  That 
Graves  immediately  assigned  bonds  to  the 
amount  of  1621.  lis.  That  a  written  agree- 
ment was  drawn,  bearing  date  the  5th 
of  January,  between  Graves,  Stockdell  and 
the  plaintiff,  wherein  the  two  former  cove- 
nanted to  pay  the  plaintiff  bonds  assigned 
by  Graves;  but  there  being  no  witnesses 
present,  it  was  agreed  that  the  plaintiff 
and  Stockdell  should  sign,  and  Graves 
should  witness  it  at  that  time;  and  that 
when  the  parties  met  a^zrain,  a  new  writ- 
ing should  be  drawn  and  executed  by  them 
all.  That  the  agreement  so  executed  by 
the  plaintiff  and  Stockdell,  and  witnessed 
by  Graves,  was  left  in  the  possession 
of  the  latter.  That  the  plaintiff  had  in 
consequence  of  that  agreement,  soon  after- 
wards conveyed  the  lands  to  Graves  at 
the  request  of  Stockdell.  That  Graves  has 
refused  to  assign  bonds,  or  to  give  up  the 
said  written  agreement  to  the  plaintiff, 
and  that  Stockdell  is  insolvent.     Therefore, 

*Vendor'sLlen.— In  McCandllsh  v.  Keen,  18  Qratt. 
021,  it  is  said,  the  vendor's  lien  has  been  asserted 
asrainst  the  vendee  or  purchaser  with  notice  from 
him,  citinfir  Cole  v.  Scot,  2  Wash.  141 ;  Graves  v.  M'Call, 
1  CdllZM;  Duval  v.  Bibb.  4  H.  &  M.  113;  Hatcher  v. 
Hatcher,  1  Rand.  53;  Tompkins  v.  Mitchell,  2  Rand. 
128. 


the  bill  prays,  that  Graves  may  be  decreed 
to  pay  to  the  plaintiff  the  balance  due  with 
interest. 

415  *The  answer  of  Graves  admits,    he 
attested  the   agreement  as  a  witness, 

and  kept  possession  of  it  at  the  request  of 
the  plaintiff  and  Stockdell ;  but  states,  that 
the  contract  was  ma^e  by  them  whilst  he 
was  asleep ;  and  that  he  was  called  up  out 
•f  his  sleep  to  attest  it.  That  Stockdell 
applied  to  him  for  the  loan  of  some  bonds, 
which  request  he  complied  with ;  and  that 
Stockdell  asked  M'Call,  if  they  would  'o 
for  the  present?  who  answered,  yes,  if 
Graves  will  endorse  them.  That  he  did 
endorse  them  to  the  amount  of  1631.  9s.  6d. 
for  which  a  receipt  is  endorsed  on  the 
agreement.  Denies  he  ever  contracted  with 
the  plaintiff  for  the  land,  or  that  he  ever 
agi^ed  to  assign  any  other  bonds,  than 
those  before -mentioned  to  have  been  as- 
signed by  him.  Denies  that  he  agreed  to 
execute  another  agreement;  but  admits  the 
plaintiff  has  conveyed  the  land  to  him;  he 
having  purchased  it  of  Stockdell,  to  whom 
he  paid  a  valuable  consideration  for  it. 

The  agreement,  after  reciting  the  sale  to 
Stockdell  for  the  sum  of  4501.,  goes  on  to 
say,  **to  be  paid  in  bonds,  which  is  to  be 
endorsed  to  the  said  M'Call,  by  the  said 
Stockdell  and  Francis  Graves." 

The  deposition  fully  proves  Graves's  re- 
sponsibility ;  and  the  County  Court  decreed, 
that  he  should  pay  to  the  plaintiff  the  bal- 
ance due,  with  interest. 

From  this  decree  Graves  petitioned  for, 
and  obtained  an  appeal  to  the  High  Court 
of  Chancery  by  order  of  the  said  Court ; 
where  the  decree  of  the  County  Court  was 
afterwards  affirmed,  with  this  addition,  that 
M'Call  on  receiving  his  money,  should  as- 
sign his  claim  against  Stockdell  by  an 
irrevocable  power  of  attorney  to  Graves. 
From  this  decree  of  affirmance.  Graves  ap- 
pealed to  this  Court. 

Copland. 

The  defendant  having  attested  the  paper, 
it  is  evidence  of  his  knowledge  of   its   con- 
tents, especially  as  he  has  not  denied 

416  it  in  his  answer.     *But,  it  is  further 
proved    by   the  endorsement,    which 

speaks  of  the  within  bonds,  [Mocatta  et 
al.  V.  Murgatroyd,]  1  P.  Wms.  393;  [Hobbs 
V.  Norton,]  1  Vern.  136.  The  reasoning  in 
which  cases  applies  more  forcibly  to  that 
at  bar,  where  the  knowledge  is  not  denied 
by  the  defendant. 

Randolph,  on  the  same  side.  The  con- 
tract of  January  was  with  the  knowledge 
of  Graves;  who  confesses  the  discourse; 
and  admits  he  was  informed  of  the  bar- 
gain. But,  in  addition  to  this,  the  cases 
cited  by  Mr.  Copland  expressly  apply ;  and 
prove  the  presumption.  The  writings  were 
left  with  him,  and  he  desired  the  deed  to 
be  made. 

The  Court  will  direct  the  Court  of  Chan- 
cery, to  give  leave  to  M'Call  to  resort 
thither  to  charge  the  land  in  respect  of  the 
lien,  should  the  decree  not  be  satisfied  out 
of  the  personal  estate. 

PENDLETON,    President,  after   stating 
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the   case,    delivered    the     opinion   of   the 
Court. 

The  questions  are,  1st.  Whether  Graves 
was  orig'inally  liable  for  this  demand, 
either  as  principal  or  security,  for  it 
matters  not  which?  If  he  was,  then, 
whether,  he  was  discharged  by  M' Call's  ac- 
ceptance of  Stockdeli's  bond,  and  the  sub- 
sequent proceedings  on  it? 

We  have  not  a  moment's  doubt,  but  that 
Graves  was  security  for  Stockdell's  assign- 
ing good  bonds;  which  Graves  was  to  unite 
in  the  endorsement  of,  and,  consequently, 
to  become  answerable  for  their  success  in 
payment.  His  idle  story  of  having  been 
waked  from  sleep  to  witness  the  agree- 
ment, without  knowing  its  contents,  if  it 
deserved  other  notice,  than  the  just  ridicule 
bestowed  on  it  by  the  Chancellor,  is  fully 
refuted  by  his  having  by  the  loan  and  en- 
dorsement of  the  bonds,  paid  in  part,  so  far 
joined  in  the  execution  of  the  agreement ; 
and  by  his  subsequent  acknowledgment,  as 
proved  by  the  witnesses. 

His  second  objection  is,  that  he  carried  a 
message  from  M'Call  to  Stockdell,  to  send 
his  bond  for  payment  of  the  balance; 
417  that  he  carried  *that  bond  on  the  19th 
of  January,  to  M'Call,  with  a  letter 
from  Stockdell,  to  convey  the  land  to  the 
defendant,  who  had  then  purchased  it; 
the  tK>nd  was  accepted  by  M'Call,  and  the 
property  conveyed,  by  which  it  is  insisted 
that  Graves  was  exonerated,  if  he  was  orig- 
inally liable ;  and  the  dignity  of  the  answer 
is  relied  on  to  establish,  as  well  the  fact, 
as  the  consequence. 

As  to  the  fact,  ''that  the  bond  of  Stock- 
dell was  given  and  accepted,  and  the  prop- 
erty conveyed  to  Graves,"  it  is  not  in 
controversy ;  but,  that  the  eifect,  whether 
it  operated  as  a  discharge  of  Graves?  is 
to  be  drawn  from  the  nature  of  the  trans- 
action, and  from  the  understanding  of  the 
parties  at  the  time. 

As  to  the  1st.  The  agreement  was,    that 
Stockdell  should    pay  good  bonds,  endorsed 
by  Graves,  by  the  1st  of  March;  Stockdeirs 
bond    was  to  pay  good   bonds  by  the  1st  of 
March ;  which  bonds  he  would  make  himself 
liable  for,  as  endorser.     This  requiring  the 
endorsement   of    Stockdell  only,  di£fers    in 
terms  from  the  agreement,   and  would  give 
the     appearance     of    discharging    Graves 
from  his  responsibility ;  but   that   appear- 
ance is  changed,  when  coupled  with  the  let- 
ter accompanying  the   bond,   referring    to 
the  agreement;  which  was  to  be   delivered 
to  M'Call,  when  it  was   performed    on    his 
part,  by  a  conveyance,  and  delivering  pos- 
session of  the  property.      To   no   purpose 
was  it  to  be  delivered  to  him,  if  it  was  ful- 
filled also  on  the  part  of  Stockdell,  since  it 
would  be  then  of  no  consequence  to  either. 
The  purpose  of  delivery  could   only    be   to 
enable  M'Call  to  resort  to  Graves  finally,  if 
Stockdell    should    fail   in    performing    his 
bond. 
And  how  did  the   parties   understand   it? 
As  soon  as  Stockdell   failed  in  delivering 
the   bonds,    we    find    M'Call    applying  to 
Graves   for  the  agreement  at  several  times,, 
without   effect;  and,  at  last,  is  induced  to 
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drop  that  pursuit,    upon    the    repeated    ac- 
knowledgment of  Graves  that  he  was 

418  ultimately  ^answerable ;  in  confidence 
of   which,    like    a   humane   creditor, 

^  illing  to  ease  the  security,  he  commenced 
his  suit  against  Stockdell,  to  endeavor  to 
get  the  money.  But  this  proving  fruitless, 
and  he  not  yet  furnished  with  the  agree- 
ment, he  commenced  this  suit  to  have  it 
brought  forth  and  to  obtain  the  benefit  of 
it:  All  indicating  that  he  never  consid- 
ered Graves  as  discharged. 

And  how  did  Graves  understand  it? 

The  testimony  of  Stokes  M'Call  and  Mil- 
ler are  full  and  plain,  that  he  never  consid- 
ered himself  as  discharged,  even  as  late  as 
July  following,  six  months  after  Stockdell's 
bond  had  been  given :  and  there  being  two 
positive  witnesses,  corroborate^  by  the  writ- 
ten papers,  the  answer  of  Graves  loses  the 
dignity  contended  for. 

Upon  the  whole,  we  have  no  doubt,  but 
that  Graves  was  originally  security  for 
this  demand,  and  that  his  responsibility 
has  never  been  extinguished  by  any  of  the 
subsequent  proceedings.  It  is  then  objected 
that  the  decree  should  have  been  for  the 
assignment  of  bonds,  and  not  for  the 
money:  But  it  would  be  very  unjust  to 
compel  M'Call  to  take  bonds  now,  (which 
he  should  have  had  ten  years  past.)  and 
put  him  to  the  delay  of  new  suits  on  them. 
Stockdell,  in  whose  place  Graves  is,  by 
not  delivering  the  bonds  in  time,  lost  the 
alternative,  and  must  now  pay  the  money. 
It  was  truly  said,  that  a  Court  of  Equity 
would  not  charge  a  security  further  than  he 
is  bound  at  law ;  but,  if  a  security  bound  at 
law,  cannot  be  charged  there,  for  want  of 
the  instrument,  of  which  the  creditor  is 
deprived  by  accident  or  fraud,  a  Court  of 
Equity  will  restore  the  paper  to  its  legal 
force.  An  instance  is  put,  of  a  lost  bond ; 
but  the  present  case  is  much  stronger^  the 
agreement  being  in  the  hands  of  the  secu- 
rity and  withheld  by  him. 

The  part  of  the  decree  directing  the  as- 
signment of  M'Call's  judgment  to  Graves, 
by  an  irrevocable  power  of  attorney,  was 
just  and  proper. 

419  '^The  decree  is  affirmed,  with  costs ; 
both  debt  and  costs  to  be  paid  out  of 

the  estate  of  Graves  in  the  hands  of  the 
administrators,  if  sufficient;  without  prej- 
udice to  any  suit,  which  the  appellee  may 
think  proper  to  commence  against  the  heirs 
of  Graves,  to  subject  the  land  conveyed,  in 
their  hands,  to  the  satisfaction  of  his  de- 
mand, if  necessary. 


Harrison  v.  Harrison  and  Others. 

[Friday.  October  18,  17W.] 
Mortgage— Por«cloMire—Psrtle«.»— The  executors  of 
the  mortgairee  of  slaves,  and  not  the  heir,  should 
bring  the  bill  to  foreclose.  And,  if  there  be  no 
executors  or  administrators,  it  should  be  sug- 
gested, and  the  children  of  the  mortgagee  should 
be  made  parties. 

*Mortgsge — Foreclosure  —  Parties.— The    principal 
case  is  cited  in  George  v.  Cooper.  16  W.  Va.  878.    See 
monographic    note  on    "Mortgages**    appended  *'^ 
Forkner  v.  Stuart,  6  Oratt.  197. 
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equity— SUtute  of  LimlUtlons*— Advene  Poeeenlon.— 

The  act  of  limitations  runs  In  canity  io  favour  of 
an  adverse  possession. 

Henry  Harrison,  eldest  son  and  heir  at 
law  of  Henry  Harrison,  deceased,  filed  his 
bill  in  the  High  Court  of  Chancery,  setting: 
forth,  that  his  father,  on  the  4th  of  July, 
1763,  became  bound  in  a  bond  as  security 
for  his  brother  Robert,  of  Charles  City 
county,  for  payment  of  7081.  Os.  6d.  to  John 
Syme.  That  a  suit  being  afterwards  in- 
stituted against  them  thereon  in  the  Gen- 
eral Court,  Benjamin  Harrison  became  bail 
for  Robert,  who,  to  secure  the  said  Henry, 
(as  well  as  the  said  Benjamin,)  on  account 
thereof,  executed  to  him,  on  the  4th  of 
November,  1766,  a  mortgage,  duly  recorded 
in  Charles  City  county,  for  35  slaves, 
(naming  th^tn,)  and  some  household  furni- 
ture and  horses ;  which  was  to  be  void  on 
said  Robert's  paying  the  debt  and  costs, 
and  saving  harmless  the  said  Benjamin  and 
Henry  from  their  undertakings  aforesaid. 
That,  on  the  29th  of  October,  1770,  Syme 
obtained  judgment  against  the  said  Henry, 
(Robert  being  then  dead,)  for  the  sum  of 
6371.  18s.  9d.  with  interest  from  the  27th  of 
January,  1764,  which  the  said  Henry,  de- 
ceased, afterwards  paid.  That,  after  the 
making  of  the  said   mortgage,  a  variety  of 

executions  issued  against  Robert, 
420      which  came   to  the  ♦hands  of  George 

Miiige,  Sheriff  of  Charles  City  county, 
who  took  the  slaves  in  the  mortgage  men- 
tioned, and,  having  been  indemnified  by 
the  creditors,  proceeded  to  sell  them,  al- 
though he  had  notice  of  the  mortgage,  and 
the  sale  was  forbid.  That  John  Minge  be- 
came the  purchaser,  under  the  Sheriff's 
sale,  of  fifteen  of  the  said  slaves,  (naming 
them,)  which,  with  their  increase,  are  now 
in  the  possession  of  Collier  and  Braxton 
Harrison,  the  defendants,  under  the  deed  or 
will  of  the  said  John  Minge.  That  the  de- 
fendant's father  died  intestate,  leaving  the 
plaintiff  and  his  two  sisters  infants. 
That,  after  the  death  of  his  father,  the 
plaintiflF  has  understood,  that  a  suit  was 
brought  by  the  plaintiflF's  next  friend,  to 
recover  the  slaves,  which  abated,  or  went 
off  the  docket  by  some  means  unknown  to 
the  plaintiff;  neither  docs  he  know  in  what 
Court  the  same  was  brought.  That  the  de- 
fendants refuse  to  deliver  the  slaves  in 
their  possession ;  and,  therefore,  the  bill 
prays  a  decree  for  so  many  as   will  satisfy 


♦Chancery  Practice— Statute  of  UiniUttons.— In  the 

application  of  the  statute  of  limitations  equity  fol- 
lows the  law,  and  wherever  a  demand  would  be 
barred  at  law  an  equitable  demand  of  the  like  char- 
acter will  be  barred  in  equity.  In  support  of  this 
rule,  the  principal  case  Is  cited  in  Rowe  v.  Bentley, 
29  Gratt.  7fl0;  Hutcheson  v.  Grubbs,  80  Va.  267;  Plt- 
zer  V.  Barns,  7  W.  Va.  71. 

Statute  of  Limitations— Trustees.— The  statute  of 
limitations  does  not  run  in  favor  of  trustees,  so 
lonsr  as  the  confidence  may  fairly  be  presumed  to 
continue,  but  It  runs  both  in  equity  and  at  law,  in 
favor  of  disseisors  and  tortfeasors.  Harrison  t.  liar- 
rUon,  1  Gall  428.  See  Redwood  v.  Rlddick,  4  Munf. 
222;  Spotswood  ▼.  Dandridfire,  4  H.  &  M.  189. 


the  mortgage ;  and,  for  general  relief  in  the 
premises. 

The  answers  state,  that  the  defendants 
know  nothing,  of  their  own  knowledge,  of 
the  matters  In  the  bill  •  mentioned.  That 
the  mortgage  and  judgment  appear  to  be 
different  debts ;  and  that  the  defendants  do 
not  know  whether  Henry  Harrison  paid  off 
the  debt  to  Syme.  That  Robert  was  not 
dead  when  the  judgment  was  obtained. 
That  the  defendants  have  heard  of  varions 
executions  against  him,  and  that  the  slaves 
named  in  the  mortgage  were  sold  under 
them.  That  the  defendants  do  not  know 
whether  Henry  forbid  the  sale ;  but  they 
have  heard  he  did  not.  That  John  Minge 
purchased  under  a  fair  sale,  made  by  the 
Sheriff,  to  satisfy  the  executions.  That, 
after  the  death  of  the  said  John  Minge, 
David  Minge,  his  eldest  son,  being  their 
near  relation,  executed  a  deed  to  Acril 
Cocke  and  William  Edloe,  for  their  benefit. 
That  they  have  heard  that  the  said  Henry 
Harrison,  deceased,  was  fully  indemnified 
and  satisfied.  That  the  defendants  know 
nothing,  of  their  own  knowledge, 
421  i^of  the  suit  mentioned  in  the  bill ; 
but  they  have  heard  that  such  a  suit 
was  brought  and  dismissed  many  years  ago. 
That  John  Minge  was  a  fair  purchaser  of 
the  slaves ;  that  they  have  been  in  quiet 
possession  of  them,  as  their  own  property, 
for  more  than  five  years;  and,  therefore, 
they  claim  the  benefit  of  the  act  of  limi- 
tations. 

The  deposition  of  Furnea  Southall, 
states,  that  he  acted  as  deputy  Sheriff  of 
Charles  City  county,  in  the  year  1767 ;  that 
sundry  executions  came  to  his  hands  against 
Robert  Harrison ;  which  he  refused  to  levy 
on  account  of  his  estate  being  made  over 
by  deed  of  trust  to  John  Minge,  for  the  use 
and  benefit  of  Collier  Harrison,  eldest  son 
of  Robert  Harrison.  That  afterwards  other 
executions  came  to  his  hands  against  the 
said  Robert ;  and  being  indemnified  against 
the  said  deed  of  trust  as  well  as  against  the 
mortgage  to  Henry  and  Benjamin  Harrison, 
he  sold  the  property.  That  John  Minge  at 
the  sale,  proclaimed  that  it  might  be  sold 
notwithstanding  the  deed  of  trust  to  him- 
self, and  became  purchaser  of  part  thereof. 
That  afterwards  suit  was  brought  against 
the  deponent,  for  selling  the  mortgaged 
estate,  in  the  name  of  Benjamin  Harrison ; 
who  denied  his  having  instituted  it,  and 
said  that  the  mortgage  was  nothing  more 
than  a  fraud.  That  upon  the  trial  of  the 
suit  the  jury  found  a  verdict  in  favor, of  the 
deponent.  That  another  suit  was  after- 
wards brought  against  him  on  the  same  ac- 
count, by  the  administrator  of  Henry 
Harrison,  but  at  what  time  he  does  not  re- 
member. That,  in  February,  1767,  Henry 
Harrison  was  present  at  the  sale  of  some  of 
Robert's  slaves,  and  did  not  forbid  it. 

There  are  in  the  record  a  copy  of  the 
mortgage-deed  to  Henry  and  Benjamin  Har- 
rison ;  which  is  duly  recorded.  A  deed  from 
David  Minge  to  Acril  Cocke  and  William 
E^loe  in  trust  for  the  defendants,  which  is 
dated  the  3rd  of  April,  1775,  and  recorded 
the  5th  of  the  same   month.     A  bill  of  sale 
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from  Robert  to  Benjamin  Harrison  for 
sundry  slaves,  dated  the  4th  of  Octo- 
422  ber,  1764,  and  recorded  *the  4th  of 
September,  1765.  A  deed  from  Rob- 
ert Harrison,  to  John  Mingle,  dated  the  20th 
of  Jnne,  1764';  whereby,  in  consideration  of 
5s.  he  conveys  to  him  2^  slaves  with  all  his 
famiture  for  the  use  of  Collier  Harrison, 
son  of  the  said  Robert,  but  if  he  died  be- 
fore 21,  then  to  Robert's  wife  and  her  chil- 
dren by  him :  Which  deed  was  recorded  the 
5th  of  September,  1764.  A  copy  of  the  rec- 
ord in  the  suit  of  Benjamin  Harrison  v. 
Southall,  the  deputy  Sheriff.  A  copy  of 
the  bond  from  Robert  and  Henry  Harrison 
to  Syme;  and  a  copy  of  the  judgment  of 
Syme  v.  Henry  Harrison  only,  for  6371. 
18s.  9d.  with  interest  from  the  25th  of 
January,  1794.  A  copy  of  the  bond  on 
which  is  endorsed  a  credit  for  901.  in  Jan- 
uary, 1764;  which  leaves  the  above  balance 
of  6371.  18s.  9d. 

The  Court  of  Chancery  decreed  a  fore- 
closure of  the  mortgage;  but  to  be  sus- 
pended until  it  should  be  ascertained 
whether  the  judgment  against  Henry  Har- 
rison in  favor  of  Syme,  was  paid  by  Henry 
Harrison.  From  this  decree  the  defendants 
appealed. 

Wickham,  for  the  appellant. 

It  does  not  appear  that  Syme*s  judgment 
has  been  satisfied.  But  clearly,  Henry 
was  not  a  creditor  at  the  time  of  the  mort- 
gage ;  and  therefore  did  not  stand  on  higher 
ground  than  the  creditors,  under  whose  ex- 
ecutions Minge  purchased.  So,  that  here 
are  two  parties  before  the  Court,  having  at 
least  equal  equity;  but  the  defendants  have 
the  advantage  of  the  first  deed,  which  con- 
veyed the  legal  estate,  to  interpose  betwixt 
themselves  and  the  representatives  of  Henry 
Harrison ;  and,  therefore,  in  a  case  of  equal 
equity,  the  Court  will  allow  this  advantage 
to  prevail.  The  deposition  laid  down  by 
the  Court  of  Chancery,  that  the  first  deed 
being  voluntary  was  void,  cannot  be  main- 
tain^ ;  for,  it  did  convey  the  legal  estate, 
and  the  appellants  may  avail  themselves  of 
that  conveyance,  and  oppose  it  against  the 
mortgage;  which  only  conveyed  an  equita- 
ble interest.  Minge  was  a  fair  purchaser, 
without  notice;  and,  therefore,  can- 
423  not  be  ousted  of  *his  property,  in 
favor  of  a  mortgagee ;  who  had  not 
advanced  any  thing  on  account  of  the  mort- 
gage. The  recording  of  the  mortgage  does 
not  alter  the  case ;  k>ecause  the  act  of  As- 
sembly does  not  say,  that  a  recorded  deed 
shall  be  good  against  every  body,  but  the 
act  is  negative,  that  a  deed  not  recorded 
within  eight  months  shall  not  be  good 
against  purchasers  and  creditors. 

If,  however,  this  point  be  against  us;  still 
the  plaintiffs  t>elow  had  no  title  to  relief, 
because  their  claim  was  barred  by  the 
statute  of  limitations.  For,  Henry  might 
have  brought  detinue  for  the  slaves  imme- 
diately after  the  sale  to  Minge,  but  did 
not.  8o,  that  upwards  of  five  years  elapsed, 
between  the  sale  and  the  bringing  of  the 
suit.  Therefore,  as  the  act  l^gain  to  run 
immediately  after  the  sale,  the  plaintiffs 
were  clearly  barred  by  the  lapse  of  time. 


Its  being  a  mortgage,  will  not  make  any 
difference ;  because  the  distinction  is,  where 
the  claim  is  merely  equitable,  and  where  it 
is  partly  equitable  and  partly  legal.  In  the 
first  case,  it  is  not  barred  by  the  statute ; 
but  in  the  other,  it  is.  Therefore,  as  the 
present  case  is  of  a  mixt  nature,  it  is  barred 
by  the  length  of  time  which  elapsed,  before 
the  bringing  of  the  suit. 

Besides,  there  are  strong  marks  of  con- 
trivance throughout  the  transaction  be- 
twixt Henry  and  his  friends ;  and  Benjamin, 
one  of  the  mortgagees,  expressly  acknowl- 
edged that  the  whole  was  a  fraud ;  which 
destroys  the  effect  of  the  mortgage. 

Call,  contra. 

The  point  relative  to  the  payment  of  the 
money  by  Henry,  is  by  the  directions  of 
the  decree  to  be  ascertained ;  which  obviates 
the  objection  made,  with  regard  thereto, 
by  the  appellant's  counsel;  and,  therefore, 
the  sole  question  now  is,  whether  the  di- 
rection was  right? 

Henry  was  clearly  a  purchaser,  for,  every 
mortgagee  upon  valuable  consideration  is, 
and,  therefore,  the  first  deed  was  void 
424  as  to  him,  by  the  express  *words  of 
the  statute  of  Elizabeth.  Nor,  does 
it  make  any  difference  whether  the  mort- 
gage was  given  for  money  before  due,  or 
then  actually  advanced,  or  for  money  which 
he  was  bound  to  advance  in  future.  For, 
the  consideration  in  both  cases  was  equally 
good.  So,  that  the  second  deed  transferred 
the  legal  estate  beyond  all  question;  for, 
the  first  deed  being  rendered  void,  it  is, 
as  if  it  had  never  existed  at  All;  and,  there- 
fore, the  argument  of  the  transfer  of  pos- 
session, in  consequence  of  that  deed,  is 
incorrect. 

Minge  was  a  purchaser  with  notice;  for, 
the  mortgage  was  recorded  in  the  County 
Court,  where  he  lived  at  the  time  of  the 
purchase;  which  was  constructive  notice, 
according  to  the  decision  of  the  Court  in 
Claibom  v.  Hill,  1  Wash.  177.  Of  course, 
his  purchase  was  immoral;  and  he  cannot 
be  called  a  fair  purchaser,  according  to  the 
notion  afQxed  to  that  term  by  the  law. 

The  act  of  limitations  was  no  bar.  For, 
if  so,  a  mortgagee  out  of  possession  would 
be  constantly  subject  to  be  barred,  unless 
he  brought  a  bill  to  foreclose,  or  an  action 
of  detinue  within  five  years:  because,  ac- 
cording to  the  modern  form  of  mortgaging, 
the  property  always  remains  with  the  mort- 
gagor. But  this  never  has  been  the  law ; 
and  a  contrary  doctrine  was  expressly  laid 
down  by  the  Court  in  Ross  v.  Norvell,  1 
Wash.  14:  Which  fixed  the  rule  of  limita- 
tion to  be  such  a  period,  as  created  a  pre- 
sumption of  payment.  To  make  the  act 
run  against  an  equitable  claim,  the  posses- 
sion must  be  adverse,  and  accompanied 
with  a  refusal  to  deliver  up  the  property. 
Without  this  adverse  conduct,  it  is  not  im- 
portant whether  the  possession  abide  with 
the  mortgagor  or  another;  especially,  if  he 
be  a  purchaser  with  noti'^e,  as  in  the  present 
case.  Because,  the  person  in  possession 
is  a  trustee  in  both  cases  for  the  mort- 
gagee, and  cannot  put  off  his  fiduciary 
character,    without  notice  to  the  cestui  que 
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trust.     There    is    no    such    distinction,    as 

that  insisted  on  by  the  appellant's  counsel, 

between  a  claim  purely  equitable,  and 

425  one  *mizt   with  law  and  equity.     On 
the    contrary,  the   case  of  mortgages 

proves  the  rule  to  be  expressly  otherwise. 
For,  they  are  always  cases  consisting 
partly  of  a  legal  and  partly  of  an  equitable 
claim;  and  yet  are  allowed  to  be  foreclosed, 
long  after  the  period  mentioned  by  the 
statute. 

The  declarations  of  Benjamin  Harrison 
have  no  influence  on  the  case :  Because  he 
could  not,  by  his  mere  declarations,  prej- 
udice the  rights  of  other  people. 

Marshall,  on  the  same  side.  Henry  was 
a  creditor  in  equity  before  the  voluntary 
deed,  because  he  was  bound  for  Robert's 
debt ;  and,  although  he  could  not  have  sued 
at  law,  yet  in  equity  he  was  a  creditor. 
For,  he  was  as  much  bound  for  the  money, 
as  if  Robert  had  not  been  bound  at  all. 
But,  at  any  rate,  he  was  a  subsequent  pur- 
chaser, and  that  alone  removes  the  voluntary 
deed.  For,  it  has  been  decided  in  England, 
that  a  mortgage  is  within  the  provisions 
Qf  the  statute  of  Elizabeth. 

But,  the  voluntary  deed  is  not  referred 
to,  or  any  how  mentioned  in  the  pleadings. 
Therefore,  according  to  the  uniform  tenor 
of  Chancery  practice,  it  cannot  be  proved 
or  argued  from,  on  the  hearing  of  the 
cause ;  because  the  opposite  party  had  no 
opportunity  of  avoiding  it  by  other  testi- 
mony. Upon  this  principle,  it  has  been 
constantly  held,  as  well  at  law  as  in  equity, 
that  the  probata  and  allegata  must  agree ; 
and  that  a  party  cannot  enter  into  proof  of 
what  he  has  not  alleged. 

The  mortgage  was  recorded  at  the  time 
of  the  purchase ;  and,  therefore,  Minge  was 
a  purchaser  with  notice.  Besides,  Southall 
proves,  that  he  refused  to  sell,  until  the 
indemnity  was  given.  So  that  Minge  had 
more  than  constructive,  for  he  had  actual 
notice.  Of  course,  he  took  it  subject  to  all 
the  equity,  belonging  to  it  in  the  hands  of 
the  mortgagee. 

426  *^It  is  no  objection  that   Henry  did 
not  forbid    the   sale;  because   he  had 

not  then  paid  the  money,  and  did  not  cer- 
tainly know  whether  he  should  be  called  on 
for  it. 

The  declaration  of  Benjamin  did  not 
affect  Henry;  but  there  are  circumstances 
which  account  for  that  declaration.  For, 
there  is  in  the  record  a  bill  of  sale  to  Ben- 
jamin only ;  which  carried  marks  of  fraud 
upon  the  face  of  it,  and  to  that  the  decla- 
ration applied. 

The  act  of  limitations  is  no  bar.  The 
principles  laid  down  by  the  Court  in  Ross 
V.  Norvel,  1  Wash.  14,  apply.  For,  there 
is  no  more  reason  to  interpose  the  bar  in 
the  case  of  a  bill  to  foreclose,  brought 
against  a  mortgagor  in  possession,  or  one 
claiming  under  him,  than  in  the  case  of  a 
bill  to  redeem  against  a  mortgagee  in  pos- 
session. Indeed,  there  is  less  reason  for 
the  bar  in  the  former  case;  because,  it  is 
not    usual  for  the  mortgagee   to   take    the 


property  in  possession ;  and,  therefore,  his 
possession  forms  a  presumption  of  ouster : 
Which  does  not  take  place  with  regard  to 
the  mortgagor;  as  the  custom  is,  for  the 
property  to  remain  in  his  custody. 

But,  if  the  bar  will  not  apply  in  favor  of 
the  mortgagor,  no  more  will  it  in  favor  of 
the  representatives  of  Minge  in  the  present 
case.  Because,  he  was  a  purchaser  with 
notice;  and,  consequently,  he  became  a 
trustee  himself,  in  the  same  manner  as 
the  mortgagor  was. 

Randolph,  in  reply. 

The  form  of  the  suit  is  wrong;  for, 
neither  the  proper  plaintiffs  or  defendants 
are  before  the  Court. 

The  plaintiff  on  record,  is  the  son  and 
heir  of  Henry ;  whereas,  his  executors  or 
administrators  should  have  brought  the 
suit;  because  they  were  entitled  to  the 
money.  Pow.  on  Mortg.  479.  It  was 
equally  necessary  that  the  executors  or  ad- 
ministrators of  Robert  should  have  been 
made  parties;  because  it  might  be  in  their 
power   to   shew    that    the  money  had  been 

paid. 
427  *^The  facts  of  the  case  are  not  well 
ascertained.  It  is  not  shewn  when 
the  executions  were  delivered  to  the  Sheriff. 
Perhaps  they  were  delivered  before  the 
mortgage ;  and  if  so,  they  were  entitled  -to 
preference.  Neither  does  it  appear  whether 
the  money  was  ever  paid  by  Henry. 

The  objection  that  the  voluntary  deed 
was  not  referred  to  in  the  pleadings,  is  not 
of  any  weight.  For,  it  does  not  appear 
that  the  defendant  knew  it  until  the  deposi- 
tion was  taken ;  after  which  it  could  not 
be  necessary  to  amend  the  answer,  in  order 
to  state  it,  as  the  plaintiff  knew  as  much 
of  it  as  the  defendant ;  and,  therefore,  was 
not  taken  by  surprise,  but  might  have  pro- 
duced countervailing  testimony  if  he  had 
any. 

Henry  ought  to  have  forbid  the  sale :  and 
it  is  no  excuse  to  say,  that  in  consequence 
of  the  indemnity,  the  sale  would  have 
gone  on.  For,  still  he  ought  to  hav«  for- 
bid it  for  the  benefit  of  the  purchaser. 

But,  the  act  of  limitations  is  a  clear  bar. 
For  Henry  knew  of  the  purchase ;  and  yet, 
never  brought  a  suit,  nor  his  representatives 
after  him,  for  three  and  twenty  years. 
This  forms  a  strong  presumption  of  pay- 
ment; a  presumption,  which  even  in  a 
Court  of  law,  would  require  to  be  rebutted ; 
and  much  more  when  the  application  is  to 
a  Court  of  Equity  to  assist  a  stale  demand. 
But  upon  the  rules  of  the  statute  the  plain- 
tiff cannot  recover.  For,  the  mortgage 
here  is  in  the  form  of  an  absolute  convey- 
ance, with  a  mere  proviso  to  be  void  on  a 
condition  :  So  that  the  property  immediately 
vested  in  the  mortgagee:  A  circumstance, 
which  perhaps  did  not  exist  in  the  case  of 
Hill  V.  Claiborn ;  for  the  deed  in  that  case 
might  have  contained  a  stipulation  that 
the  property  should  remain  with  the  mort- 
gagor. In  which  case,  he  would  be  a  mere 
trustee;  and,  therefore,  could  not  avail 
himself   of    the  act.     If   this    idea    is  well 
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founded,  then  Henry's  suffering^  Robert  to 
retain  possession,  defeated  his  o\Yn  interest 
against  creditors  and  purchasers.  Chap- 
man v.  Tanner,  1  Vem.  267.  The  rule  is 
incontroyertible,  that  where  the  possession 
is  adversary,  the  act  of  limitation  runs  in 
favor   of  disseisors ;  and   here  was  a 

428  *clear    adversary    possession,    which 
ousted  Henry ;  and,    according^  to  the 

principles  jnst  mentioned,  made  the  act  of 
limitations  attach.  The  case  of  Ross  v. 
Norvell,  was  that  of  a  mortgage  in  posses- 
sion: which  was  a  continuing  trust;  and, 
therefore,  Ross  could  not  avail  himself  of 
the  benefit  of  the  statute. 

Cur.  adv.  vult. 

PENDLETON,  President.  Delivered  the 
resolution  of  the  Court  of  the  following 
effect : 

There  is  no  doubt,  but  the  cause  Was 
improperly  heard  for  the  want  of  the 
necessary  parties.  The  executors  or  ad- 
ministrators of  H^nry,  and  not  the  heir, 
ought  to  have  brought  the  suit ;  and  if  none 
such,  it  ought  to  have  been  suggested  in 
the  bill,  and  all  the  other  children  should 
have  been  made  parties.  The  representa- 
tives of  Robert  Harrison  ought  also  to  have 
been  before  the  Court,  as  they  might  have 
had  it  in  their  power  to  have  shewn  pay- 
ment or  satisfaction.  So  that  there  is  clear 
error  upon  these  grounds ;  and,  therefore, 
the  decree  must  be  reversed,  and  the  cause 
remanded  to  the  Court  of  Chancery  for 
proper  parties  to  be  made. 

It  would  be  improper  to  decide  upon  the| 
merits  at  this  time ;  and,  therefore,  we 
avoid  it,  as  circumstances  and  facts  here- 
after to  be  proved,  may  change  our  opinion. 
At  the  same  time  though,  we  have  no 
difficulty  in  declaring  our  present  impres- 
sion to  be,  that  if  no  change  is  produced  by 
testimony  hereafter  taken,  that  the  act  of 
limitations  will  be  a  bar  to  the  plaintiff's 
claim.  It  is  true,  that  the  statute  does 
not  run  in  favor  of  trustees ;  as  between 
trustee  and  cestui  que  trust,  mortgagor  and 
mortgagee,  so  long  as  the  confidence  may 
fairly  be  presumed  to  continue.  But  then, 
it  runs  both  in  equity  and  at  law,  in  favor 
of  disseisors  and  tortfeasors.  In  this  case, 
both  mortgagor  and  mortgagee  were  out  of 
possession ;  and  there  was  possession  and 
a  title,  in  another,  adverse  to  that  of 

429  them  both.     There  is  no  positive  •di- 
rection in  the  statute  that  the  Court 

of  Chancery  shall  be  bound  by  the  periods 
prescribed  in  the  law ;  but  that  Court  adopts 
them  by  analogy  to  the  rules  of  law ;  and 
there  is  a  strong  reason  why  the  rule  should 
apply  here;  as  Henry  was  present  at  the 
sale  and.  did  not  forbid  it;  thereby,  mis- 
leading the  purchaser  into  a  belief,  that  he 
might  buy  with  safety. 

These  are  our  present  impressions ;  but 
we  desire  it  may  be  understood,  that  what 
is  now  said,  will  not  bind  the  parties 
hereafter;  and  preclude  them  from  further 
investigation.  Nor  do  we  consider  our- 
selves as  bound  by  it,  in  case  the  cause 
should  ever  come  before  the  Court  again. 


Shaw  and  Others  v.  Clements. 

[Thursday,  November  1st*  1798.] 

Wrtt  of  Right-Special  Verdict  •-Special  verdict  may 

be  found  in  a  writ  of  riffht 
Seme— Damages.— Jury  may   assess   damages  in   a 

writ  of  riffht 
Sane—  Proceedings    In— Rules  —BJectnent.— Proceed- 
ings in  a  writ  of  right  may  be  had  at  Rules  :  'tis 
otherwise  in  ejectment. 

In  a  writ  of  right  brought  by  Abraham 
Clements,  heir  at  law  of  Abraham  Clements 
deceased,  who  was  heir  at  law  of  fizekiel 
Clements  deceased,  against  Robert  Shaw, 
William  Moore  and  James  Parker,  the 
pleadings  were  had  at  the  Rules,  and  the 
jury  found  a  special  verdict,  stating,  that 
Benjamin  Borden  being  seised  of  the  lands 
in  the  count  mentioned,  by  virtue  of  a  patent 
dated  the  24th  of  March,  1740,  sold,,  but 
never  conveyed  it  to  Ezekiel  Clements. 
That  the  said  Borden  by  his  last  will,  dated 
in  April,  1742,  directed  his  executors  to 
convey  all  the  lands  which  he  had  sold  in 
his  life-time :  Of  which  will  he  appointed 
three  executors.  That  two  of  the  said  ex- 
ecutors, in  pursuance  of  the  said  will,  ex- 
ecuted a  conveyance  to  Clements  for  the 
said  lands  in  June,  1746.  That  between 
the  years  1743,   and    1746,     Clements   was 

seised  of  the  lands;  and  died  in 
430      *1778,     leaving     the    said    Abraham 

Clements  father  of  the  demandant, 
his  eldest  son  and  heir  at  law.  That  the 
said  Abraham  Clements  the  father,  died  in 
1785,  leaving  the  demandant  his  heir  at 
law.  That  M'Clenchan  obtained  a  judg- 
ment in  the  General  Courts  in .  the  year 
1753,  against  Abraham  Clements  for  400 
acres  of  land,  founded  on  a  petition,  which 
stated  that  the  said  lands  were  forfeited 
for  non-payment  of  quit-rents;  and  in  con- 
sequence thereof,  obtained  a. patent  for  the 
same  on  the  16th  of  September,  1765.  That 
M'Clenchain,  after  obtaining'  the  said 
patent,  entered  on  the  lands  and  was 
thereof  seised;  and  being  so  seised,  sold 
and  conveyed  them  to  the  defendant  Shaw, 

«Wrtt  of  Right— Special  Verdict.— The  principal  case 
is  cited  with  approval  in  Jones  v.  Jones,  1  Call  466. 

Real  Estate— Boundaries.— Natural  or  repateid  boun- 
daries, or  lines  of  marked  trees,  oufi  ht  to  be  estab- 
lished in  preference  to  mere  coarse  and  distance, 
or  to  mistaken  descriptions  in  surveys  or  convey- 
ances. Doffan  V.  Seekriffht.  4  Hen.  &  M.'  12S,  185, 
citincr  the  principal  case ;  Herbert  v.  Wise,  8  Call 
280  ;  Baker  v.  Seekriffht.  1  Hen.  &  M.  177.  Tbe  prin- 
cipal case  is  also  cited  in  this  connection  in  Pasley 
V.  EufiTllsb,  5Qratt  161  :  Norfolk  Trust  Co.  v.  Foster, 
78  Va.  417 :  Hunter  v.  Hume.  88  Va.  80,  18  S.  E.  Rep. 
806.  See  foot-noU$  to  Pasley  v.  Enfirlish.  6  Qratt  141 : 
Elliott  V.  Horton,  88  Qratt  766. 

Bxectttors— Heir— Conveyance  by— Estoppel.— If  the 
heir  be  one  of  the  executors,  his  conveyance,  with- 
ont  the  concurrence  of  any  of  the  rest,  would 
operate  as  an  estoppel  airainst  him  as  beir.  For 
this  proposition,  the  principal  case  is  cited  in 
Deneale  v.  Morsran,  5  Call  418  :  Charles  v.  Hunnicutt, 
5  Call  881. 

Siaves-'Salt  for  Freedom— Nature  of  Action.— The 
principal  case  is  cited  in  Peter  v.  Harrrave.  5  Gratt. 
18. 
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The  verdict  then  finda  a  survey  made  during^ 
the  progress  of  the  cause;  and  that  it  con- 
tains the  lands  mentioned  in  the  count. 
After  which  it  states,  that  Benjamin  Borden 
one  of  the  executors  of  Benjamin  the  elder, 
who  executed  the  deed  to  Clements,  was  heir 
at  law  and  eldest  son  to  his  testator ;  and 
if  upon  the  whole  matter  the  law  be  for  the 
plaintiff,  then  the  jury  find  for  the  plaintiff 
the  lands  in  the  declaration  mentioned  and 
one  penny  damages ;  but  if  the  law  be  for 
the  defendant,  then  they  find  for  the  de- 
fendant. 

The  District  Court  gave  judgment  for  the 
demandant ;  and  the  (f efendants  appealed  to 
this  Court. 

Warden,  for  the  appellant. 

Amongst  other  exceptions,  relied  upon 
the  following: 

1st.  That  in  a  writ  of  right  the  verdict 
of  the  jury  has  found  damages  for  the  de- 
mandant and  the  Court  has  given  judgment 
for  them«  although  there  is  no  damages  in 
such*  a  case  either  in  the  writ  or  count. 

2nd.  That  the  proceedings  prior  to  the 
verdict  and  judgment,  were  all  had  at  the 
Rules. 

3rd.  That  the  jury  had  found  a  special 
verdict ;  which  could  not  be  done  in  a  writ 

of  right. 
431         *Marshall,  for  the  appellee. 

As  to  the  damages,  the  objection 
might  have  been  well  founded  at  common 
law,  but  the  act  of  Assembly  expressly 
gives  them,  and  directs  that  they  may  be 
found. 

As  to  the  special  verdict,  the  general  po- 
sition is,  that  a  special  verdict  may  be 
found  in  all  actions  real,  personal,  and 
mixed.  5  Com.  Dig.  514;  [Downman's 
Case,]  9  Co.  13,  14.  Indeed,  it  is  fitter 
that  a  special  verdict  snould  be  found  in 
a  writ  of  fight,  than  in  any  other  action ; 
because,  the  judgment  is  final,  and  against 
it  there  is  no  redress.  In  [Dally  v.  King,] 
1  H.  Black.  1,  a  verdict  in  a  writ  of  right 
was  found,  subject  to  the  opinion  of  the 
Court,  (which  in  effect,  is  a  special  verdict ;) 
and  no  exception  was  taken  upon  that 
ground.  From  whence  I  infer,  that  it  was 
considered  as  clear,  that  a  special  verdict 
might  be  found. 

With  respect  to  the  proceedings  being  had 
at  Rules,  it  is  immaterial  as  the  mise  was 
joined ;  but,  the  act  of  Assembly  directing 
proceedings  at  Rules,  makes  no  distinction 
between  actions. 

Warden,  in  reply. 

There  should  be  a  writ  of  enquiry  of 
damages  after  the  title  is  decided,  or  else 
the  jury  are  not  charged  with  the  damages. 
It  was  decided  in  this  Court,  that  proceed- 
ings in  ejectment  could  not  be  had  at  Rules ; 
and,  the  same  reasons  will  hold  with  regard 
to  a  writ  of  right.  This  was  the  practice 
in  the  General  Court,  and  still  is  the  prac- 
tice of  the  District  Courts. 

Cur.  adv.  vult. 

ROANE,  Judge.  The  first  question 
which  occurs  in  the  present  case  is,  whether 
a  special  verdict  can  be  found  in  a  writ  of 
right? 

This  action  is  by  the  English  L#aw  com- 


mitted to  a  grand  assise ;  which  is  an  ex- 
traordinary kind  of  jury,  composed  of 
sixteen,  selected  with  particular  care,  and 
established  by  H.  2,  in  lieu  of  the  trial  by 
battle.     They    are   sworn    to  try  the 

432  mere  right  *^upon  the  mise  being 
joined;  which,  according  to  Sir  Ed- 
ward Coke,  1  Inst.  294,  (b,)  is  a  term  ap- 
propriated to  a  writ  of  right,  and  answers, 
to  what  in  other  actions  is  called  an  issue. 
But,  the  mise  is  not  technically  denomi- 
nated an  issue;  for,  in  the  same  passage, 
it  is  held  that  if  in  a  writ  of  right  a  col- 
lateral point  is  to  be  tried,  it  is  then  called 
an  issue. 

It  is  also  held  in*  Finch's  I^aw,  412,  that 
no  attaint  lyeth  for  him  that  loseth  in  a 
writ  of  riffht,  because  it  passeth  by  the 
grand  assise,  which  is  more  than  twelve ; 
and,  in  3  Bac.  [Abr.  780,]  Gwil.  ed.  the 
same  doctrine  is  held,  wnere  the  assise  is 
taken  on  the  mere  right. 

From  these  several  circumstances; 
namely,  1st,  from  the  jury  being  an  extra- 
ordinary jury,  substituted  in  room  of  a  trial 
by  battle ;  2d,  from  its  being  charged  to 
try  the  mere  right,  between  the  parties ; 
and,  3d,  from  their  not  being  liable  to  an 
attaint  when  trying  the  mise,  (which  lia- 
bility, to  the  pains  of  an  attaint  is  in  the 
case,  assigned  as  a  reason  for  permitting 
juries  to  find  a  special  verdict ;)  from  these 
gounds,  I  say,  or  some  of  them,  it  has  been 
held  in  England,  as  appears  from  the  case 
in  Moore,  [Andrews  v.  Lord  Cromwell,] 
decided  on  argument  in  the  C.  B.  in  the  1 
Jac.  1,  and  recognised  by  other  authorities, 
that  a  special  verdict  cannot  be  found  on 
the  trial  of  the  mise  in  a  writ  of  right. 

In  opposition  to  this  position,  great  stress 
has  been  laid  upon  the  decision  in  Dow- 
man's  Case,  9  Co.  12,  *'that  on  all  issues 
joined,  a  special  verdict  may  be  found." 
But,  the  following  answers  may  be  given 
to  that  decision  as  applying  to  this  case. 

1st.  A  mise  is  not,  legally  speaking,  an 
issue,  as  appears  from  Co.  Litt.  294,  (b, ) 
above  stated.  2d.  In  the  same  case  it  is 
held,  that  on  a  collateral  issue  joined  in  an 
assise,  a  special  verdict  may  be  found ; 
which  seems  to  exclude  one  where  the  mise 
in  joined :  and  3d.  The  objection  in  Dow- 
man's  Case  was,  that  a  special  verdict 

433  could  only  be  ^^found  on    the  general 
issue ;  but,  not  on  a  special  issue,  on 

a  collateral  point;  and  this  decision,  hav- 
ing reference  to  the  objection,  is,  that  on 
all  issues,  a  special  verdict  may  be  found ; 
4th.  The  case  in  Moore  was  decided  a  few 
years  after  the  Case  of  Dowman ;  and,  as 
it  does  not  purport  to  over-rule  it,  it  ought 
to  be  considered,  as  consistent  with  it. 

A  case  was  also  mentioned  from  1  H. 
Black.  1,  of  a  special  finding  in  a  writ  of 
right,  which  is  supposed  to  be. equivalent 
to  a  special  verdict;  but,  if  that  case  is 
more  accurately  examined,  it  will  be  found 
that  it  was  an  issue  taken  on  a  traverse  to 
a  collateral  point. 

Thus  it  appears  that  the  law  of  England 
is,  that  on  the  mise  being  joined  in  writ  of 
right,  a  special  verdict  cannot  be  found ; 
but,  that  where  an  issue  is  joined  on  a  col- 
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lateral   point,    a    special    verdict    may   be 
found. 

Our  act  of  Assembly  in  1748,  [c.  1,  5  Stat. 
Larg.  416,]  enacts  that,  on  a  plea  in  abate- 
ment being  over-ruled,  the  defendant  shall 
pat  himself  upon  the  grand  assise ;  and, 
the  miae  shall  be  joinal  upon  the  mere 
right,  and  tried  by  sixteen  jurors.  The 
act,  appearing  to  conform  to  the  English 
mode  of  proceeding  on  the  subject,  is  sup- 
posed not  to  have  altered  the  practice  of  the 
Kngliah  I^aw,  relative  to  the  point  now  in 
qnestion. 

We  come  next  to  the  act  of  1786,  [c.  59,  12 
Stat.  Larg.  345,]  which  purporting  to  reform 
the  mode  of  proceeding  in  writs  of  right, 
has  dropped  the  idea  of  a  grand  assise,  and 
refers  the  decision  to  twelve  men  qualified 
as  jurors  are  in  other  cases.  This  diminu- 
tion of  the  jury  probably,  would  not  alone 
justify  us  in  supporting  a  special  verdict. 
For,  in  [Penryn's  Case,]  5  Co.  86,  it  is  held, 
"that  although  by  the  stat.  of  Rutland 
made,  12  £.  1,  it  is  provided,  that  trials  in 
Wales,  on  a  writ  of  right,  shall  be  by  com- 
mon jnrors,  and  by  12,  yet  judgment  final 
shall  be  there  given,  (though   the  plaintiff 

had  previously  suffer^  a  non-suit)  as 
434      it  was  before  the  stat.,  although  *the 

manner  and  dignity  of  the  trial  was 
altered;  for,  the  statute  has  altered  the 
trial,  but  the  judgment  which  belongs  to 
such  action,  remains  as  it  was  before." 

But,  the  act  of  Assembly  further  pro- 
vides, that  at  *  'the  trial,  any  matter  may  be 
given  in  evidence  which  might  have  been 
specially  pleaded."  That  is  to  say,  it  su- 
persedes the  necessity  of  pleading  a  collat- 
eral matter,  by  permitting  it  to  be  given 
in  evidence  at  the  trial :  And,  as  if  such 
collateral  matter  had  been  pleaded,  and 
issue  joined  thereon,  a  special  verdict  might 
have  been  found  on  the  principles  of  the 
English  cases,  it  follows,  that,  when  the 
matter  of  such  collateral  issue  is  submitted 
to  the  jury  in  another  form,  the  right  to 
exercise  the  same  power  results,  as  a  neces- 
sary consequence. 

On  this  ground  then,  I  can,  without  in- 
fringing any  of  the  English  decisions,  sup- 
port a  right  in  the  jury  to  find  the  same 
kind  of  verdict  in  this  as  in  other  cases. 
Which  in  reason,  as  was  well  argued,  seems 
pre-eminently  adapted  to  cases  of  this  kind ; 
which,  in  general,  are  intricate  and  diffi- 
cult. 

As  to  the  objection  on  the  ground  of 
damages  having  been  assessed  by  the  jury 
who  tried  the  mise,  and  judgment  rendered 
for  them ;  the  answer  is,  that  the  act  of 
Assembly  provides,  that  damages  may  be 
assessed  by  the  recognitors  of  ass.ise,  for 
withholding  the  possession. 

With  regard  to  the  exception,  that  all  the 
proceedings  were  had  at  Rules,  and  not  in 
Court,  I  answer,  that  neither  the  words  nor 
reason  of  the  act  require  this  case  to  be  ex- 
cepted from  the  general  provision,  that 
proceedings  in  causes  shall  be  matured  at 
the  Rules;  and,  no  argument  can  be  drawn 
by  aa^ilogy  to  ejectments;  for  there,  the 
aa«eqt  of  the  Court   is   necessary  to  intro- 


duce the  real  defendant  on  the  customary 
terms  of  admission. 

FLEMING,  Judge.     With   respect   to  the 
question  relative  to  the  damages,  it  is  suffi- 
cient to  observe,  that  our  act   of  As- 

435  sembly    in    1786,    has   changed    *the 
common  law,    and   expressly   directs, 

that  the  demandant,  if  he  recover  his  seisin, 
may  also  recover  damages  to  be  assessed 
by  the  recognitors  of  assise. 

There  is  as  little  weight  in  the  exception, 
that  the  proceedings  prior  to  the  trial  of  the 
cause  were  had  at  Rules  and  not  iix  Court. 
For,  the  act  of  Assembly,  which  directs 
the  proceedings  there,  is  m  general  terms ; 
and  makes  no  exception  as  to  writs  of 
right. 

But,  there  is  more  difficulty  on  the  point 
relative  to  the  special  verdict. 

On  examining  the  English  books  09  the 
subject,  this  distinction  seems  to  prevail 
there.  When  the  mise  is  joined  on  the 
mere  right,  or  in  other  words  when  the 
single  point  is,  whether  the  demandant  ^as 
greater  right  to  recover  than  the  t^naijit  to 
hold?  is  to  be  tried,  there  a  special  verdict 
or  a  verdict  at  large  cannot  be  found ;  but, 
where  any  collateral  matter  is  pleaded  and 
an  issue  taken  on  it,  there  the  facts  may  be 
specially  found  and  the  law  left  to  the  de- 
cision of  the  Court. 

Great  solemnity  is  observed  in  thes«  trials 
in  that  country ;  sixteen  recognitors  con- 
sisting of  four  knights  and  twelve  others^ 
elected  by  them,  constitute  the  grand 
assise;  which  was  substituted  in  t^ie  rppm 
of  the  ancient  trial  by  battle.  9ut,  our 
act  of  Assembly,  to  reform  and  simplify 
the  mode  of  trial  in  this  action,  ^nd  to 
strip  it  of  all  its  useless  requisites,  ]pi,as  di- 
rected that  twelve  good  and  lawful  men, 
qualified  as  jurors  are  required  to  bet  shall 
be  elected,  tried  and  charged,  as  th^  man- 
ner is,  to  make  recognition  of  the  assise; 
that  at  the  trial  any  matter  may  be  given 
in  evidence,  which  might'  have  been  spe- 
cially pleaded ;  that  upon  the  verdic^t  9^  in 
the  case  of  a  demurrer,  the  like  judgpient 
shall  be  given  and  execution  awarded*  as 
in  case  of  a  writ  of  right;  that  the  party, 
for  whom  judgment  is  given,  shall  recover 
his  costs  of  suit ;  and  that  the  demandant, 
if  he  recover  his  seisin,  may  also  recover 
his  damages,  to   be   assessed  by  the 

436  recognitors  *of  assise,  for  the  tenant's 
withholding  possession  of  the  tene- 
ment demanded:  Which  brings  the  case 
within  the  rules  laid  down  in  the  English 
books.  For,  the  nature  of  the  trial  and  the 
variety  of  matter  consisting  of  both  law 
and  fact,  which  may  now  be  offered  to  the 
jury,  call  for  the  interposition  of  the  Court. 
Because  as  Lord  Coke,  in  his  reasoning 
upon  Dowman's  Case,  very  properly  ob- 
serves, the  wisdom  of  the  law  is  to  refer  to 
persons,  things  in  which  they  have  knowl- 
edge and  are  expert;  and,  therefore,  the 
law  will  not  compel  jurors,  who  have  not 
knowledge  in  the  law,  to  take  upon  them 
the  knowledge  of  points  in  law,  but  leaves 
them  to  the  consideration  of  the  Judges. 

If  we  take  the  case  upon  the  reaspn  of 
the  thing,  it  appears  more  necessary,  that 
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there  should  be  a  special  verdict  in  writs 
of  right,  than  in  other  actions;  because 
the  title  is  often,  nay  almost  always,  per- 
plexed and  difficult ;  depending  upon  legal 
inferences  and  abstruse  questions,  involv 
ing  many  of  the  niceties  of  law;  which 
jurors  must  be  very  incompetent  to  decide 
upon. 

Therefore,  upon  the  whole,  I  think  a 
special  verdict  may  be  found  in  this  country 
in  writs  of  right;  and,  consequently,  that 
the  judgment  of  the  District  Court  is  proper 
and  ought  to  be  affirmed. 

CARRINGTON,  Judge.  All  the  objec- 
tions made  in  this  cause  are  unimportant, 
except  that  with  respect  to  the  special  ver- 
dict ;  and  as  to  that,  it  seems  to  me,  upon 
principle,  that  there  is  more  reason  for  a 
special  verdict,  where  the  mise  is  joined 
upon  the  mere  right  and  all  the  points  of 
fact  and  law  are  laid  before  the  jury,  than 
in  ordinary  cases :  Because  very  nice  ques- 
tions of  law,  respecting  the  effect  of  con- 
veyances, seisins  and  descents,  will 
frequently  be  involved  in  the  issue:  Which 
the  jury  must  necessarily  be  very  incompe- 
tent to  decide,  and  which  ought,  therefore, 
to  be  reserved  for  the  opinion  of  the  Court. 
This  has  been  thought  necessary  in  or- 
dinary cases,  where  less  difficulty 
437  ^occurs;  and  the  argument  is  cer- 
tainly a  fortiori  in  cases  of  intricacy 
depending  upon  some  of  the  most  abstruse 
learning  in  the  law.  It  is,  therefore,  won- 
derful to  me,  how  a  contrary  doctrine  ever 
should  have  been  thought  of. 

The  English  books,  however,  do  afford 
some  contrariety  upon  the  subject,  and  per- 
haps they  leave  the  question  in  some  degree 
of  uncertainty.  But,  our  act  of  Assembly 
in  1786,  which  directs  that  twelve  meil 
qualified  as  jurors  are  required  to  be,  shall 
be  elected,  tried  and  charged  to  make  recog- 
nition of  the  assise ;  and  ftt  the  trial,  that 
any  matter  may  be  given  in  evidence  which 
might  have  been  specially  pleaded,  has 
made  so  great  a  change  with  respect  to  the 
jurors  and  the  matters  to  be  submitted  to 
them,  as  puts  the  point  beyond  all  doubt. 
For,  they  are  to  be  charged  as  in  other 
cases ;  and  the  special  matters  are  to  be 
given  in  evidence:  which  necessarily  puts 
all  questions  of  law,  however  difficult,  in 
issue;  and,  consequently,  upon  the  princi- 
ples t>efore-mentioned,  the  reasons  for  a 
special  verdict  in  this  case,  are  as  strong 
as  in  any  other,  and  perhaps  stronger.  I 
am,  therefore,  for  affirming  the  judgment. 

PENDLETON,  President.  The  excep- 
tions made  by  the  tenants  to  the  demand- 
ant's recovery  are: 

1st.  That  damages  are  not  recoverable  at 
Common  Law;  and  though  permitted  by 
the  act  of  1786,  they  are  not  recoverable  in 
this  action,  but  in  a  subsequent  one  brought 
for  the  purpose. 

This  objection-is  over-ruled  by  the  words 
of  the  act,  that  the  damages  are  to  be  as- 
sessed by  the  recognitors  of  assise. 

2d.  That  proceedings  should  have  been 
in  Court,  not  at  the  Rules,  as  in  actions  of 
ejectment.     In  an  ejectment,    however,    no 


pleadings;  but,  a  fictitious  defence  is  made, 

and    the   real  defendant  comes  into  Court, 

and  is  admitted  on  the  terms  of  pleading  to 

issue.     The  cause   is   then  ready    for 

438  trial;  and  it  *would  be  idle  to  send  it 
to  the  Rule  docket,  for  no  other  pur- 

?ose  but  to  be  replaced  on  the  Court  docket. 
'he  law  is,  therefore,  silent  as  to  proceed- 
ings at  Rules  in  ejectment.  But  in  all 
actions,  without  exception,  the  process  in 
the  General  Court  then,  and  District  Court 
now,  were  to  be  returnable  to  the  next 
Court ;  and  the  day  of  appearance  to  be  the 
day  after  that  Court,  in  the  Clerk's  office  ; 
where  all  pleadings  are  to  be  had  until  aa 
issue  is  made  up :  which  puts  an  end  to  the 
objection. 

3d.  That  the  count  describes  the  lands 
differently,  from  that  contained  in  the  pat- 
ents and  deeds.  This  variance  we  know  will 
happen  in  all  old  patents,  from  mistake 
or  inaccuracy  of  stirveyors  and  chain-car- 
riers, and  from  the  variation  of  the  com- 
pass. Our  juries  generally  and  wisely 
establish  reputed  boundaries,  disregarding 
mistaken  descriptions;  and,  accordingly, 
this  jury  have  established  the  bounds  de- 
scribed in  the  count. 

4th.  That  the  title  is  defective;  the  conr 
veyance  under  Borden's  will,  being  by  two 
only  of  the  executors.  There  is,  I  am  sat- 
isfied, an  old  act  of  Parliament,  [21  Hen. 
8,]  authorising  those  executors  who  act,  to 
convey,  where  part  have  renounced ;  but,  as 
the  jury  have  not  found  that  renunciation, 
it  does  not  apply;  and,  therefore.  I  have 
not  sought  for  it.  Besides,  the  answer 
given  to  the  objection  is  satisfactory,  that 
until  the  power  is  executed,  the  lands  de- 
scend to  the  heir,  who  is  found  to  be  one  of 
the  executors  conveying;  and,  although 
he  conveys  as  executor  and  not  as  heir, 
yet  his  conveyance  would  operate  as  an  es- 
toppel against  him,  if  he  was  to  claim  it 
as  heir. 

5th.  That  it  is  also  defective,  since  al- 
though Abraham,  the  father,  is  found  to 
be  heir  to  Essekiel,  who  died  seised,  it  is 
not  stated  that  Ezekiel  died  intestate ;  and 
he  might  have  devised  it.  It  was  truly 
said,  to  be  the  usual  practice  to  state  the 
intestacy;  but  that  does  not  prove  -the 
necessity  for  doing  so  in  order  to  support 
the  heir's  title.  The  heir  is  the  natural 
and    legal  successor  to   the  ancestor ; 

439  *and  he   who  claims  in  opposition  to 
him,  must  shew  that   the    succession 

was  interrupted  by  a  devise. 

6th.  That  the  lands  arc  not  found  to  be 
all  in  the  possession  of  the  tenants;  and 
this  appears  to  be  true,  from  a  view  of  the 
survey  made  part  of  the  verdict;  which 
shews,  that  a  small  parcel  of  land  will  t^ 
taken  from  Wilson,  who  is  no  party.  But 
the  judgment  is,  that  the  demandant 
shall  hold  the  land  acquit  of  the  title  of 
the  tenants.  Wilson  will  not  be  bound  by 
it ;  but  will  be  at  liberty  to  assert  his  title 
in  opposition  tu  the  demandant,  if  it  be 
superior. 

This  string  of  objections  being  over- 
ruled, I  had  some  doubt,    at   first,  upon  the 


process  issues,  nor  are  there  a  succession  of   title   of   the   tenants,    under  M'Clenchan's 
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lapsed  patent;  but,  the  jury  not  having 
fonnd  it  to  be  for  the  same  land,  (on  the 
contrary,  the  judgment  on  the  petition  re- 
cites a  patent  to  Borden,  of  a  different  date, 
though  probably  by  mistake,)  and,  above 
all,  that  proceeding  being  against  Abra- 
ham, who  is  not  found  to  have  had  any 
title  until  the  death  of  his  father  Ezekiel, 
in  1778,  my  doubts  are  removed ;  and  the 
demandant's  title  stands  free  of  all  objec- 
tions. But  a  seventh  objection  is  made  to 
the  form  of  the  proceedings :  namely,  **That 
the  jury,  when  the  mise  is  joined  in  a  writ 
of  right,  must  decide,  and  can't  find  a 
special  verdict." 

The  cases  referred  to,  with  some  which 
occurred  to  the  Court,  have  been  considered 
with  that  attention  which  was  due  to  the 
importance  of  the  subject,  as  fixing  a  rule 
in  a  case,  where  the  decision  was  so  inter- 
esting to  the  community.  It  is  laid  down, 
in  very  general  terms,  in  Dowman's  Case, 
that  in  an  assise  of  novel  disseisin,  and  on 
issue  joined  in  all  other  actions,  real,  per- 
sonal and  mixed,  the  jury  may  give  a 
special  verdict  at  common  law ;  of  which 
the  statute  of  W.  2,  c.  30,  was  only  an 
affirmance ;  and  this  doctrine  was  delivered 
bj  the  Court,  in  opposition  to  the  argu- 
ments of  the  counsel,  that  at  common 
440  law  there  could  be  *no  special  verdict, 
in  any  case ;  and  that  the  statute  only 
permitted  it  in  assise  of  novel  disseisin, 
when,  by  the  pleadings,  a  collateral  point 
is  put  in  issue. 

The  reasons  given  by  the  Court  for  this 
opinion  are  very  forcible.  The  jury  are 
judges  of  fact,  the  Court  of  law;  and, 
though  the  jury  may  take  upon  them  to  de- 
cide the  law,  at  the  peril  of  an  attaint, 
formerly,  (and  what  further  perils  then  and 
now  must  be  left  to  a  higher  tribunal,)  yet 
it  would  be  very  unreasonable  to  force  them 
into  that  predicament,  and  not  permit  them 
to  discharge  their  legal  duty  of  deciding 
the  facts,  and  leaving  the  law  to  the  Court. 

This  reasoning  does  not  apply  in  a  less  de- 
gree, but  a  fortiori  to  writs  of  right,  as  was 
well  observed  by  the  counsel.  They  usually 
stir  up  ancient  conveyances  of  difficult  in- 
terpretation, and  likely  to  produce  intricacy 
and  legal  perplexity  in  the  discussion,  more 
proper  for  the  Court  to  decide ;  and  that  in 
a  mode  wnich  will  give  them  time  for  con- 
sideration. 

But,  though  the  Court  lay  down  the  rule 
to  extend  to  all  actions,  yet,  in  the  case, 
there  is  afterwards  stated  a  list  of  cases,  in 
which  a  special  verdict  may  be  found. 
Among  which  is  a  praecipe  quod  reddat, 
(the  present  suit)  if  an  issue  be  joined  on 
a  collateral  point ;  and  hence,  it  is  supposed 
that  it  cannot  be  where  the  mise  is  joined 
upon  the  mere  right.  But  this  seems  to  be 
the  reporter's  own  conclusion  from  the 
Court's  opinion;  which  does  not  warrant 
the  restraint;  and,  therefore,  the  inference 
from  it  falls  to  the  ground. 

In  Andrews  v«  Lord  Cromwell,  Moore  762, 
the  Court,  among  other  general  rules,  lay 
down  this:  ''that  the  jury  cannot  find  a 
special  verdict  where  the  mise  is  joined 
apon  the  mere  right."    No  reason  is  given 


for  it-  there,  but  subsequent  authors 
have  given  several,  such  as  they  are.  1st. 
That  Lord  Coke,  in  his  commentary  upon 
Litt.  294,  says,  the  attaint  of  jurors 
was  for  a  false  verdict  on  an  issue  joined ; 
but,  as  the  joining  the  mise  is  not  an 

441  issue,  the  ^attaint  does  not  lie ;  and, 
therefore,  that  there   is  no  reason  for 

allowing  a  special  verdict. 

He,  however,  defines  both  the  joining  the 
mise  and  the  issue ;  and  proves  to  me  that 
they  are  essentially  the  same,  and  differ 
only  in  his  terms.  But,  suppose  an  attaint 
would  not  lie,  is  the  avoiding  that  peril  to 
the  jury  the  only  reason  for  a  special  ver- 
dict? And  is  the  right  of  the  parties  to 
have  their  cause  tri^  in  the  legal  course, 
of  no  consideration?  I  can  only  say,  such 
reasoning  is  a  feather  in  my  judgment, 
weighed  against  that  in  Dowman's  Case. 
In  page  295,  he  says,  it  is  the  duty  of  the 
Judges  to  instruct  the  jury  in  points  of 
law ;  and  in  another  place,  he  says,  it  is 
their  general  duty  to  hear,  consider,  consult 
and  determine.  This,  a  special  verdict 
affords  an  opportunity  of  doing,  which  the 
instruction  does  not:  and  that  seems  to  be 
the  only  difference  between  them  in  prin- 
ciple, giving  a  decided  preference  to  the 
special  verdict. 

In  page  226,  he  repeats  the  general  rules 
in  Dowman's  Case,  but  adds,  as  a  condi- 
tion, that  the  jury  may  'find  a  special  ver- 
dict, if  the  Court  will  receive  it :  A  strange 
proceeding,  and  over-ruled  in  [Anony.]  3 
Salk.  373,  and  7  Bac.  Abr.  4,  [Gwil.  ed.] 
which  shew  that  the  Court  cannot  refuse  it, 
if  pertinent. 

The  best  reason,  given  for  Moore's  rule, 
is  founded  on  the  solemnity  of  the  trial. 
Six  knights  are  summoned,  who  meet  and 
elect  twenty-four  knights,  and  others,  who 
are  also  summoned ;  and  out  of  them  sixteen 
are  chosen ;  that  is  to  say,  four  knights  and 
twelve  privates.  The  trial  is  at  bar,  where 
the  four  Judges  arc  together,  to  assist  in 
giving  instructions  on  any  point  of  law, 
with  libraries  at  hand,  to  recur  to  if  they 
doubt;  and  on  this  ground,  it  is  probable 
the  practice  in  England  yet  is,  not  to  find 
a  special  verdict,  since  we  do  not  find  an 
instance  of  one. 

442  *Yet  even  there,    as   a  question  of 
law,  (since   it   is    admitted   that  the 

Court  may  give  their  opinion  on  the  law  of 
the  case,)  it  would  seem  strange,  that  a 
special  verdict  should  be  excluded ;  which 
must  be  allowed  to  be  the  most  eligible 
mode  of  bringing  the  question  before  the 
Court,  especially  in  subordinate  jurisdic- 
tions. 

But,  however  it  be  there,  we  have  a 
maxim  ''that  the  law  does  not  apply,  where 
the  reason  ceases;"  more  especially  in 
points  of  practice;  which,  after  all,  this 
seems  to  be. 

In  this  country,  these  suits  are  to  be  tried 
either  in  the  County  Courts,  where  there  is 
generally  more  integrity  than  law  knowl- 
edge; or  in  the  District  Court,  where  there 
is  often  but  one  Judge ;  and,  at  any  rate, 
no  library  at  hand  to  assist  in  removing 
doubts.     Instead  of  sixteen  jurors,  in  whose 
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election  a  regard  ia  had,  no  doubt,  to  their 
abilities,  our  juries  consist  of  twelve,  called 
out  at  the  instanr  from  the  by-standers, 
and  no  other  qualification  prescribed,  than 
their  being  freeholders. 

The  act  of  October,  1786,  on  which  the 
present  suit  is  brought,  is  ^*an  act  for  re- 
forming the  method  of  proceeding  in  writs 
of  right." 

The  reforms  are,  1st.  That  in  joining  the 
mise,  that  parties  are  to  put  themselves 
upon  the  assise;  and  not  the  grand  assise, 
as  in  England.  2d.  A  jury  of  twelve  men, 
(qualified  as  jurors  are  required  to  be, )  are 
to  be  sworn,  and  charged  to  make  itecogrii- 
tion  of  the  assise ;  instead  of  the  sixteen, 
according  to  the  English  practice.  3d.  On 
the  verdict,  (without  excluding  those  that 
are  special, )  or  in  case  of  a  demurrer,  such 
judgment  shall  be  entered,  and  execution 
awarded,  as  in  a  writ  of  right ;  and,  if  the 
plaintiff  recover,  the  jury  may  assess  dam- 
atrea,  which  is  not  to  be  done  in  England. 
4th.  That  the  parties  may  give  in  evidence, 
any  matter  which  they  could  have  pleaded ; 
which  would  seem  to  remove  Lord 
443  Coke's  refined  distinction,  ^between 
joining  the  mise  and  joining  an  issue 
on  a  collateral  point,  if  it   had  been  found. 

Since,  therefore,  the  avowed  purpose  of 
the  act  is,  to  reform  the  mode  of  proceeding 
in  these  suits ;  and,  the  L#egislature  have 
reduced  the  grand  assise  to  a  common  jury, 
and  speak  of  their  verdict  in  general,  with- 
out restraining  it  to  any  particular  kind, 
there  is  nothing  to  distinguish  it  in  this 
respect  from  a  verdict  in  any  other  suit. 
The  case  in  the  5  Coke  85,  is  only  the  re- 
ducing of  the  jury  to  12  in  Wales;  but,  did 
not  alter  the  nature  of  the  judgment.  Our 
act  says  the  same;  and,  that  case  is  silent, 
as  to  the  verdict. 

Upon  the  whole  of  the  law,  then,  I  think 
the  finding  of  a  special  verdict  is  justifia- 
ble. Upon  principle,  it  admits  of  no  doubt; 
and,  therefore,  I  am  for  affirming  the  judg- 
ment.   

Graves  v.  Webb. 

[Friday.  November  2,  1708.1 
Motions— Notice— Suffldeiicy.*— If  the  notice  apprise 
tbe  defendant  of  tlie  firronnds  of  the  motion,  it  is 
snfflclent 
Principal  and  Surety- Payment  of  Debt  by  Surety- 
Liability  of  Prindpni.— The  security  is  entitled  to 
judffment  against  the  principal,   for  the  same 
specific  thinfir  which  he  has  been  adjudged  to  pay 
himself. 
Judgment  for  Certificate.— In  a  suit  at  common  law, 
jndfirment  cannot  be  entered  for  certificates. 

Graves  obtained  a  judgment  (upon  a  mo- 
tion) in  the  Hustings  Court  of  Richmond, 
against  Webb,  for  79501.  17s.  6d.  specie, 
being  the  penalty  of  the  bond  upon  which 
a  judgment  had  been  obtained  bj  William 
Reynolds    against    Graves    as    security    to 

*notlons— Notice— Sufficiency.— On  this  subject  the 
principal  case  is  cited  in  Board  of  Supervisors  of 
Washinsrton  Connty  v.  Dunn,  27  Qratt  612,  and  fooU 
not€\  foot-note  to  Monteith  v.  Com..  16  Gratt  172: 
Board  V.  Parsons,  22  W.  Va.  811:  Shepherd  v.  Brown, 
80  W.  Va.  90,  8  S.  E.  Rep.  19a 


Webb ;  but,  to  be  discharged  by  the  pay- 
ment of  17711.  12a.  Id.,  in  militaiy  audited 
certificates,  bearing  an  interest  of  six  per 
centum  per  annum,  to  be  cdmputed  from 
the  first  day  of  January,  1789,  (the  balance 
found  due  in  military  certificates)  till  pay- 
ment; and,  the  costs  of  the  motion. 

444  *Upon  the  trial   of    the   cause,    the 
defendant  filed  a  bill  of  exceptions  to 

the  Court's  opinion ;  which  stated,  that  the 
motion  wasfounded  on  a  notice  to  ^his  effect, 
that  the  plaintiff  would  move  for  judgment 
against  the  defendant,  *  'for  the  sum  of  three 
thousand,  nine  hundred  and  sevenjty-five 
^unds  eight  shillings  and  nine  pence  in 
military  certificates,  with  interest  due 
thereon,  from  the  first  day  of  January,  1786, 
till  payment ;  which  aum  the  plaintiff,  as 
security  for  the  defendant,  paid  William 
Reynolds ;  as  would  appear  by  an  execution 
issued  from  the  said  Court  of  Hustinga  with 
William  Reynolds'  receipt  for  payment 
thereon. ' '  And,  that  after  sundry  discounts 
offered  by  the  defendant,  that  the  plaintiff's 
claim  was  reduced  to  17711.  12s.  Id.  mili- 
tary certificates.  That,  thereupon,  the 
V'laintiff  moved  that  the  judgment  ahould 
be  entered  for  79601.  17s.  6d.  specie,  to  be 
discharged  by  the  payment  of  the  aaid  aum 
of  17711.  12s.  Id.  in  military  certificates : 
Which  the  defendant  objected  to,  l>ecause 
the  notice  was  for  military  certificates: 
But,  that  the  Court  over-ruled  the  objection. 

There  is  a  copy  of  the  judgment  against 
Graves  in  the  record ;  which  is  for  79601. 
17s.  6d.  specie;  but,  to  be  discharged  by 
the  damages  found  by  the  jury,  being  39751. 
8s.  9d.  in  military  certificates,  with  interest 
thereon,  to  be  computed  after  the  rate  of 
six  per  centum  per  annum,  from  the  first 
day  of  January,  1786,  till  payment,  and  one 
penny  and  the  coats. 

To  the  judgment  against  himself,  Webb 
obtained  a  supersedeas  from  the  District 
Court  of  Richmond,  where  the  same  waa 
reversed  with  costs;  and,  the  Court  pro- 
ceeding to  give  such  judgment  as  the  Hus- 
tings Court  ought  to  have  given,  entered 
judgment,  that  Graves  should  recover  of 
Webb,  '*  17711.  12s.  Id.  in  military  audited 
certificatea,  bearing  an  interest  of  six  per 
centum  per  annum,  from  the  first  day  of 
January,  1789,  the  balance  found  by  the 
aaid  Court  of  Hustings  to  be  due;  and, 

445  the  *costs."     From  this  judgment  of 
the   District  Court,  Gravea  appealed 

to  his  Court. 

Ouval,  for  the  appellant. 

No  injustice  was  done  by  the  judgment  of 
the  County  Court;  for,  although,  there  was 
some  informality  in  the  manner  of  entering 
it  up,  yet  it  was  substantially  right  upon  the 
merits.  It  was  for  the  true  sum  due;  and, 
therefore,  juatice  should  not  be  defeated  by 
a  technical  objection  to  form.  The  act  giv- 
ing motions  of  this  kind,  is  a  remedial 
law;  and,  therefore,  all  subtilty  of  inter- 
pretation tending  to  overthrow  the  object 
of  it  should  be  discountenanced.  The  case 
falls  within  the  spirit  of  the  act  of  Jeofails ; 
and,  should  be  considered  as  helped  by  the 
equity  of  that  statute. 

Marshall,  contra. 
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The  notice  was,  that  the  plaintiff  would 
move  for  judgment  for  certificates ;  but,  the 
jadgment  actually  rendered  it  for  specie, 
to  be  discharged  by  certificates :  Which  is  a 
fatal  variance.  It  would  be  so  in  an  action 
at  common  law,  and,  therefore,  much  more 
in  a  summary  remedy  like  this.  If  certifi- 
cates were  out  of  circulation  altogether, 
how  would  this  judgment  be  discharged? 
It  must  be,  by  payment  of  the  specie  sum ; 
iirhich  is  more  than  was  due;  and,  there- 
fofe,  in  that  respect,  the  judgment  would 
be  unjust.  But,  an  invincible  objection 
is,  that  the  judgment  is  rendered  for  inter- 
est accruing,  after  the  judgment  against 
Graves  was  <iatis&ed :  Which  I  beiieve,  has 
been  decided  in  this  Court  to  be  erroneous ; 
but,  if  not,  it  is  nevertheless  clear,  that  the 
law  does  not  allow  the  party  to  recover  in- 
terest by  this  summary  mode.  If  he  chuses 
to  have  interest,  he  must  bring  his  action 
at  the  common  law. 

PENDI^BTON,  President.  If  the  Court 
should  be  of  opinion  that  the  judgment  of 
the  County  Court  was  not  sustainable,  the 
question  then  will  be,  whether  we  can  pro- 
ceed to  giye  any  judgment  for  the  plaintiff? 
For,  as  certificates  are  not  a  medium  of  ex- 
change, bat  a  specific  thing,  the  Court  are 
doubtful  whether  any  judgment  could 
446  be  rendered  *for  them,  should  they 
think  the  judgment  of  County  Court 
was  erroneous ;  and,  therefore,  we  wish  to 
hear  the  counsel  upon  this  point. 

Marshall.  I  always  thought  the  Court 
could  not  reader  any  judgment  for  the 
plaintiff. 

Cur.  adv.  vult. 

The  eaose  was  this  day  argued  again  by 
Duval  and  Randolph,  for  the  appellant,  and 
Marshall  for  the  appellee. 

For  the  appellant.  It  was  contended,  that 
judgment  might  be  entered  for  certificates. 
For,  debt  lay  at  common  law  for  specific 
things,  2  Bac.  Abr.  21 ;  Shep.  Abr.  13,  {  5, 
and,  therefore,  in  this  case,  where  the 
plaintiff  had  paid  certificates,  the  Court 
might  render  judgment  for  them  by  that 
name.  That,  although  the  judgment  was 
not  expressly  so  in  form,  yet  it  was  in  sub- 
stance; because,  the  penalty  was  to  be  dis- 
charged by  the  certificates.  That  no 
injustice  was* done  the  appellee,  by  the 
judgment  having  been  entered  for  the  pen- 
alty; because,  the  penalty  might  be  dis- 
charged by  the  true  sum  due.  That  in 
point  of  justice,  it  was  right  that  the  judg- 
ment should  be  for  certificates;  because, 
being  an  article  liable  to  fluctuate  in  value, 
a  money  judgment  might  not  have  been 
equal  to  the  replacing  of  them.  That  the 
notice  was  sufficient;  because,  it  contained 
the  two  essential  points.  1st.  Sufficient 
certainty  to  enable  the  defendant  to  prepare 
for  his  defence.  2d.  Precision  enough,  for 
the  judgment  rendered  in  conformity  to  it, 
to  form  a  bar  to  a  future  action  for  the 
same  thing.  That  the  act  of  Assembly, 
which  gives  the  remedy  by  motion,  is  a 
remedial  law;  and,  therefore,  should  be  ex- 
pounded liberally,  and  so  as  to  advance  the 
remedy.  That  in  such  case,  the  Court  ex- 
ercises an  equitable  jurisdiction ;  and,  that 


interest  was  due   in  conscience  as   well  as 

law.     Of  course,  that  the  Court  did  right  in 

allowing  it. 

For  the  appellee.     It   was  insisted,    that 

in    an    action    of     debt    for    specific 

447  things,  it  was   absolutely  ^necessary 
to  lay  the  value  of  them.     That    all 

the  cases  cited  by  the  appellant  were  so; 
and,  that  no  case  had  decided  the  contrary. 
That  the  value  here,  was  not  ascertained ; 
and,  therefore,  there  was  no  standard,  by 
which  the  certificates  could  be  discharged. 
That  in  actions  of  debt  for  foreign  money, 
the  constant  practice  was,  to  lay  the  value, 
in  order  that  there  might  be  a  measure  by 
which  the  specific  article  might  be  dis- 
charged. That  this  was  more  necessary  in 
the  case  of  certificates,  than  in  the  case  of 
foreign  monev ;  because,  the  latter  might 
always  be  procured  at  home  or  abroad ;  but, 
certificates  by  the  very  laws  which  created 
them,  were  subject  to  expire ;  and,  thus  it 
might  happen,  that  the  specific  article  could 
not  be  got  to  discharge  the  judgment.  That 
the  judgment  old  not  pursue  the  notice. 
That  if  it  was  a  declaration,  the  variance 
would  be  fatal ;  and,  certainly  it  would  not 
be  pretended,  that  a  notice,  which  was  an 
innovation  upon  the  common  law,  might  be 
less  definite  than  a  declaration ;  or,  that 
the  judgment  might  vary  from  the  notice, 
in  a  greater  degree,  than  it  could  from  the 
declaration,  in  a  suit  at  common  law.  That 
the  notice  should  state  the  claim,  with  as 
much  precision  as  a  declaration ;  and,  the 
judgment  should  as  strictly  pursue  the  one 
as  the  other.  That  the  act  of  AMembly  did 
not  permit  the  entering  of  judgment  for  the 
penalty;  which  should  be  for  the  amount 
paid  precisely,  and  that  no  excess  was  al- 
lowable. R.  C.  292,  [12  atat.  Larg.  269]. 
That  this  expressly  confined  it  to  the  sum 
paid;  and,  therefore,  that  a  departure 
could  not  be  sustained.  That  the  judicial 
part  of  the  judgment  was  for  the  penalty, 
and  the  residue  was  collateral,  and  a  mere 
rule  of  Court,  Ragsdale  v.  Balte,  2  Wash. 
201,  in  this  Court.  Which  was  a  complete 
answer  to  the  argument,  that  in  substance, 
the  judgment  was  for  the  certificates ;  for, 
that  case  proves  that  the  judgment  is  really 
for  the  penalty ;  and,  therefore,  if  it  were 
true,  that  the  judgment  could  be  rendered 
for  the   certxficatesr  yet  that' cit^fcwm- 

448  stance  would  not  help  the  *appellant*s 
case.     That,  for  the  same  reason,  that 

judgment  could  not  be  rendered  for  the 
penalty,  interest  was  not  rightly  allowed ; 
because,  it  was  an  excess  beyond  the  sum 
paid;  whereas  the  act  expressly  confined 
the  judgment  to  that  amount. 

ROANE,  Judge.  The  original  bond  re- 
ferred to  in  these  proceedings,  was  a  bond 
from  Webb  and  Graves  to  Reynolds,  condi- 
tioned to  be  defeasanced,  by  the  delivery 
on  a  certain  day  of  a  specific  sum  in  mili- 
tary audited  certificates. 

If  the  subject  of  the  defeasance,  had  been 
a  sum  certain  in  money,  then  judgment 
would  have  been  given  for  that  sum,  it  be- 
ing a  medium  of  universal  circulation  and 
a  just  standard  of  value.  This  likewise 
would  have  been  the  case    with    regard    to 
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tobacco ;  for,  this  commodity  being*  in  gen- 
eral circulation  and  a  permanent  staple  of 
the  country,  the  Legislature  has,  by  an 
express  provision,  given  it  some  of  the 
qualities  of  money;  as,  for  instance,  that 
tobacco  contracts  shall  be  discharged  in 
kind. 

But,  with  respect  to  military  audited  cer- 
tificates, the  Legislature  has  made  no  such 
provision ;  and  such  an  effect  will  by  no 
means  result  from  their  general  nature  and 
quality. 

These  certificates  were  not  in  the  hands 
of  the  people  generally,  but  only  of  those 
who  had  composed  the  revolutionary  army 
and  a  few  speculators;  the  holders,  in  both 
of  which  descriptions  of  men,  calculated 
more  on  the  future  than  the  present  value 
thereof;  they  were  merely  of  a  temporary 
existence,  and  are  only  to  be  considered  as 
a  document  or  bond  from  the  public,  for 
the  payment  of  a  certain  sum. 

On  these  accounts,  and  because  of  the 
very  great  fluctuation  in  the  value  of  such 
certificates,  they  are  a  very  improper 
medium  for  estimating  damage.  By  such  a 
medium,  although  a  man  might  have  per- 
formed a  contract  by  a  purchase  with  50l« 
in  money  at  a  given  day,  it  has  happened 
that,  within  a  very  few  months  afterwards, 
quadruple  that  sum  would  not  have  indem- 
nified hiin. 
449  ^Thus,  by  departing  from  a  stable 
medium  and  adopting  one  liable  to  be 
affected  a  thousand  ways;  and,  especially, 
by  the  monopoly  and  artifice  of  the  specu- 
lators, the  greatest  injustice  would  ensue. 
Nay  more,  it  might  happen^  and  in  fact 
has  happened,  that  this  medium  should  be 
called  out  of  circulation,  and  thus  an  im- 
possibility be  created  of  performing  the 
contract  in  specie. 

For  these  reasons,  it  has  never  been  the 
policy  of  the  law  that  a  breach  of  a  con- 
tract, like  the  present,  should  be  remedied, 
in  any  other  way  than  by  a  just  estimation 
of  damages  in  money.  The  present  con- 
tract was  just  the  same  as  if  it  had  been  to 
deliver  any  other  kind  of  commodity ;  with 
this  difference,  however,  that  with  respect 
to  most  articles,  a  specific  payment  would 
be  less  unjust;  because  they  are  more 
permanent  in  their  value  than  the  kind  of 
certificates  now  in  question. 

The  present  case,  then,  is  that  of  a  mere 
collateral  bond,  (according  to  the  general 
acceptance  of  this  country ;)  and  the  under- 
taking of  the  security  goes  to  the  damages 
sustained  in  case  of  non-performance,  to 
be  estimated  in  money,  and  a  Court  of  Law 
has  no  power  to  award  a  delivery  of  the 
certificates  themselves. 

The  question  then  is,  whether  as  the  prin- 
cipal here  has  not  and  could  not  by  the 
policy  of  the  law,  have  bound  himself  to 
produce  the  certificates  themselves  by  a 
general  obligation  like  the  present ;  and,  as 
the  surety  has  not  undertaken  further  or 
otherwise  than  the  principal  himself  had 
undertaken,  the  appellant  shall,  in  conse- 
quence of  a  judgment,  which  ought  not  to 
have  been  rendered,  (to  which  the  principal 
was  no  party  and  which  the  security  might 


have  reversed,)  be  put  in  a  better  situation 
and  be  enabled  to  recover  the  certificates 
themselves? 

Let  me  premise,  that  I  do  not  meddle  with 
that  judgment ;  it  must»  for  any  thing 
450  I  say,  remain  in  *full  force:  But,  I 
am  compelled  to  take  a  view  of  the 
subject  as  connected  with  the  present  ques- 
tion, and  collaterally  to  say,  that  it  was  not 
warranted  by  the  agreement  in  question, 
under  the  laws  of  the  country. 

If  my  premises  are  correct,  it  might  with 
as  much  truth  be  argued,  that  a  judgment 
against  a  security  for  tobacco,  on  a  bond 
conditioned  for  the  payment  of  money,  if 
a  Court  could  be  found  to  render  such  at 
judgment,  would  justify  that  surety  in  re- 
covering tobacco  from  the  principal. 

Such  then,  would  be  the  consequence  of 
awarding  payment  against  the  principal, 
by  having  regard  only  to  what  he  has 
actually  paid  to  the  creditor,  and  keeping 
out  of  sight  his  original  engagement.  Yet, 
I  suppose  in  that  case,  that  a  payment  by 
the  surety,  of  what  was  not  contracted  to 
be  paid  in  the  original  document,  would 
not  be  a  payment  by  him  as  security ;  and 
that  a  third  person  by  his  act,  nay  more, 
that  a  Court  of  Justice  by  a  judgment  to 
which  the  principal  was  no  party,  could  not 
bind  him  to  pay  that  which  he  had  never 
contracted  to  pay.  And  this  is  a  fortiori, 
where  the  payment  is  to  be  in  a  medium 
not  recognised  as  a  just  medium  of  circu- 
lation by  the  laws  of  the  country. 

This,  however,  might  be  removed  by  re- 
quiring in  the  judgment  against  the  secu- 
rity, which  is  to  warrant.a  recovery  against 
the  principal,  a  conformity  to  the  original 
engagement;  and  this  would  impose  no 
hardship  on  the  security. 

This  reasoning  is  of  a  general  nature; 
but  it  is  supposed  it  will  lose  none  of  its 
force  when  applied  to  a  recovery  in  the 
second  instance,  by  a  summary  proceeding 
on  a  motion  < 

Let  us  next  see,  whether  we  are  im- 
periously driven  into  such  a  construction 
by  the  act  of  1786,  [c.  15,  12  Stat-  Larg. 
268;  R.  C.  c.  116,  p.  460,  ed.  1819,]  for  re- 
lieving securities?  It  must,  indeed,  be  a 
positive  and  imperious  statute,  which  would 
induce  me  to  sustain  such  a  judgment,  in 
opposition  to  such  principles. 

^That  act,  reciting  as  a  grievance 
the  delays  incurred  by  sureties  in 
getting  reimbursement  from  the  principals, 
provides  in  future  a  more  expeditious  mode 
of  recovery;  and  this  it  is  supposed  was 
the  only  object  of  that  law,  as  it  is  the  only 
one  which  is  stated,  or  which  occurs  as 
necessary  to  be  attained. 

If  this,  then,  be  the  case,  will  a  Court  of 
law  acting  in  lieu  of  a  jury,  give  a  judg- 
ment which  it  is  supposed  would  never  have 
been  authorised  by  the  verdict  of.  a  jury? 
Will  such  a  Court,  exercising  the  equitable 
functions  of  a  jury,  give  a  ruinous  judg- 
ment for  that  which  was  never  in  the  con- 
templation of  any  of  the  parties;  merely 
because,  by  an  ex  parte  decision  (possibly 
had  by  .collusion,)  it  was  supposed  to  be 
the  subject  for  which  judgment  ought  to  be 
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given ;  when  in  fact  it  appears  to  be  such  a 
judgment,  as,  with  reference  to  the  contract 
and  law,  no  Court  ought  to  have  rendered? 
I  believe  no  jury  could  be  found  to  render 
such  a  verdict. 

I  suppose  it  will  readily  be  admitted,  that 
that  construction  of  a  statute  shall  be  pre- 
ferred, which  will  not  tend  to  bind  a  person 
bj  a  judgment  to  which  he  was  no  party, 
which  will  not  tend  to  saddle  him  with 
that  he  never  contracted  to  pay ;  and  which 
will  not  put  it  in  the  power  of  a  third  per- 
son to  charge  him,  collaterally  and  by  a 
aide  wind,  further  and  otherwise  than  his 
original  creditor  could  charge  him  directly, 
in  consequence  of  his  real  undertaking. 
Although,  it  is  not  necessary  for  me  to  en- 
quire, whether  a  Legislature  has  power  to 
contravene  these  principles;  yet,  it  is 
enough  for  my  purpose  to  say,  that,  if  they 
be  equivocal,  the  construction,  which  ac- 
cords with  them,  shall  prevail. 

In  the  body  of  the  act  of  1786,  there  is 
nothing  to  drive  us  from  these  principles. 
I  have  already  said  that  the  intention  of 
the  act  was  only  to  expedite  the  recov- 
ery. 
452  *The  first  clause  of  the  act  is,  that 
where  judgment  hath  been  entered  up 
against  any  person  as  security,  and  the 
amount  of  such  judgment  hath  been  paid  by 
him,  it  shall  be  lawful  for  such  security  to 
obtain  judgment  by  motion,  for  the  full 
amount  of  what  he  shall  have  paid,  &c. 
This  clause  l>eing  general,  would  be  taken 
to  refer  to  the  undertaking  of  the  plaintiff 
in  the  motion,  as  well  as  to  the  judgment; 
but  this  construction  is  further  fortified,  by 
the  terms  judgment  against  him  as  security, 
and  it  is  clear  that  a  judgment  against  a 
man,  not  warranted  in  his  character  of  se- 
curity, does  not  come  within  the  meaning 
of  the  clause.  The  general  expression  or 
other  thing,  in  the  next  clause,  is  refera- 
ble to  the  condition  of  the  bond,  and  not  to 
the  judgment,  so  as  to  authorise  a  judg- 
ment for  such  other  thing.  As,  for  in- 
stance, in  the  present  case,  the  condition 
of  this  bond  is  to  pay  certificates ;  and  the 
meaning  of  the  clause  is,  that  a  security  to 
a  bond  of  this  kind  may  recover  from  his 
principal ;  but  the  general  law,  as  to  the 
particular  subject  of  the  recovery,  is  en- 
tirely unaffected  by  this  act.  This  opinion 
is  enforced  by  the  latter  part  of  the  same 
clause,  where  it  is  provided,  that  in  case  of 
a  payment  by  one  obligor,  he  may  recover 
and  sue  out  execution  against  the  other 
obligors  for  their  respective  proportions 
of  the  said  debt;  dropping  the  terms,  or 
other  thing,  before  used. 

Thus  then,  the  true  construction  of  the 
act  does  not  assail  the  principles  I  have  be- 
fore endeavored  to  lay  down;  to  say  the 
least,  it  is  silent  on  the  subject ;  and  those 
principles,  deemed  in  themselves  to  be  im- 
pregnable, must  control  the  present  case. 

'Die  result  is,  that  the  present  appellant 
(not  having  in  the  former  action  ascer- 
tained in  money  and  paid  the  damages  sus- 
tained by  the  failure  to  deliver  the  certifi- 
cates; and  for  which  alone  he  was  bound  as 
security;  but  having  suffered   and    paid  a 


judgment  for  certificates,  with  respect 

453  to  *which    in    themselves    after    the 
day,  of  delivery  the  appellee  was  not 

chargeable)  has  not  made  such  a  case  as  to 
entitle  him  under  the  act  of  1786,  to  recover 
the  said  certificates  or  even  the  penalty  of 
the  bond :  The  former  for  the  reasons  al- 
ready given:  The  latter,  because  among 
other  reasons,  the  penalty  has  not  been 
paid  or  discharged  by  the  appellant. 

What  remedy  the  appellant  may  have  in 
the  premises,  is  not  necessary  for  me  to 
enquire;  but  for  the  reasons  now  given, 
the  judgment  of  the  Court  of  Hustings  was 
erroneous,  in  not  over-ruling  the  motion 
for  the  judgment ;  and  that  of  the  District 
Court  was  also  erroneous,  in  not  correcting 
that  of  the  Court  of  Hustings,  according  to 
the  idea  I  have  just  stated ;  but  instead 
thereof,  giving  a  judgment  for  the  certifi- 
cates. 

FLEMING,  Judge.  It  is  objected,  that 
the  original  judgment  in  the  Court  of 
Hustings  against  Graves,  as  security  for 
Webb,  was  erroneous,  as  the  damages,  for 
breach  of  the  condition  of  the  bond  were 
assessed  in  certificates  and  not  in  money; 
and,  consequently,  that  all  the  proceedings 
subsequent  thereto  are  likewise   erroneous. 

But  whether  the  original  judgment  was 
erroneous  or  not,  appears  to  me  to  be 
wholly  immaterial  in  the  present  stage  of 
the  business,  as  it  was  acquiesced  in  by 
both  Graves  and  Webb. 

Graves  as  Webb's  security,  paid  the 
amount  of  the  judgment  for  39751.  8s.  9d. 
in  military  certificates,  carrying  an  inter- 
est of  six  per  cent,  per  annum ;  and  it  ap- 
peared, on  the  trial  of  Graves's  motion  in 
the  Court  of  Hustings,  that  Webb  had  reim- 
bursed him  upwards  of  22001.  having 
reduced  the  balance  to  17711.  12s.  Id. 
Therefore,  had  the  Court  given  judgment 
for  that  sum,  I  should  have  thought  it 
right ;  as  it  would  then  have  been  for  the 
real  balance  due  to  Graves ;  and  agreeable 
to  the  notice  given  to  Webb. 

454  *The  act  of   Assembly,  to  empower 
securities   to  recover  damages   in   a 

summary  way,  passed  in  the  year  1786,  and 
re-enacted  in  1792,  makes  use  of  very  ex- 
tensive language ;  for,  it  declares,  that  it 
shall  be  lawful  for  the  security  or  securities 
to  obtain  judgment  by  motion  against  the 
principal  obligor  or  obligors,  his,  her,  or 
their  heirs,  &c.  for  the  full  amount  of  what 
shall  have  been  paid  by  the  security  or  se- 
curities, Ac. ;  (which  would  seem  to  in- 
clude whatever  was  recovered  against  the 
security).  And  in  the  next  section  of  the 
act,  which  gives  a  remedy  to  one  security 
against  the  others,  in  order  to  compel  them 
to  bear  an  equal  proportion  of  the  debt  re- 
covered, the  words  are,  **  where  there  shall 
be  two  or  more  securities  jointly  bound, 
&c.  in  any  bond,  bill,  note,  or  other  obli- 
gation for  the  payment  of  money  or  other 
thing. ' '  By  which  the  Legislature  probably 
had  in  contemplation  military  and  other 
certificates;  as  there  were  at  that  time  and 
long  since,  vast  quantities  of  them  in  cir- 
culation ;  and  in  which  great  numbers  of 
people     were    daily    speculating.       At    all 
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events,  the  words  are  large  enough  to  in- 
clude a  remedy,  in  kind,  for  whatever  was 
recovered  against  the  security ;  and,  there- 
fore, I  think  the  Court  should  adhere  to  that 
construction. 

But  I  am  of  opinion,  that  neither  the 
above  recited  act  of  Assembly,  nor  the  no- 
tice given  to  Webb,  authorised  a  judgment 
on  motion  for  the  penalty  of  the  bond; 
which  differs  from  the  first  judgment  as 
well  in  the  sum,  as  in  the  subject ;  it  being 
for  specie,  instead  of  certificates. 

It  is  objected  to  the  judgment  of  the 
District  Court,  that  interest  is  given  on 
the  certificates.  But  the  judgment,  as  I 
understand  it,  is  in  fact  for  audited  certifi- 
cates, carrying,  on  the  face  of  them,  an 
interest  of  six  per  cent. 

Upon  the  whole,  I  think  the  judgment  of 
the  District  Court  is  right;  and  that  it 
ought  to  be  affirmed. 

455  *CARKINGTON,  Judge.    I  consider 
the  reversal  by  the  District  Court   to 

be  right  in  substance,  but  not  for  the  rea- 
son already  given.  The  notice  was  in- 
tende**  merely  to  inform  the  defendant  on 
what  judgment  the  plaintiff  meant  to  pro- 
ceed; and  if  it  was  such,  that  the  plaintiff 
could  not  mistake  the  object  of  the  motion, 
it  was  sufficient;  especially,  in  such  a  case 
as  this,  where  it  does  not  appear  that  Rey- 
nolds had  two  judgments  against  Graves, 
on  account  of  the  defendant;  who,  there- 
fore, could  not  have  been 'mistaken,  in  the 
object  of  the  notice ;  and,  consequently,  I 
think  there  was  no  cause  to  reverse  the 
judgment,  upon  that  ground. 

But  for  another  reason,  the  judgment  of 
the  Hustings  Court,  was  in  my  opinion 
wrong  and  ought  to  have  been  reversed ; 
namely,  that  it  is  given  for  the  penalty  of 
the  original  bond ;  which  was  merged  in 
the  first  judgment  and  could  not  be  acted 
on  again.  Therefore,  the  plaintiff  in  the 
motion  should  only  have  recovered  the  full 
amount  paid  by  him  as  security;  for,  that 
was  the  sum  due ;  and  judgment  ought  not 
to  have  been  entered  for  any  other.  Upon 
that  ground,  then,  I  think  the  District 
Court  did  right  in  reversing  the  judgment, 

It  remains  to  be  considered,  whether  the 
final  judgment  of  the  District  Court  can  be 
supported? 

The  judgment  is  for  17711.  12s.  Id.  in 
audited  certificates;  and  in  an  action,  I 
own  I  should  have  difficulties;  as  I  am  dis- 
posed to  think,  that  the  value,  in  that  case, 
ought  to  be  settled  in  money  by  a  jury ; 
and  found  in  damages.  But  the  act  of 
1786  is  a  remedial  law,  made  for  the  imme- 
diate relief  and  benefit  of  securities:  to 
restore  to  them  in  a  speedy  manner,  the 
subject  they  had  lost  by  their  engagements. 
It  enacts,  that  they  shall  by  motion  recover 
the  full  amount  of  what  shall  have  been 
paid ;  and  in  another  clause  giving  remedy 
to  one  joint  security  against  another,  it  de- 
clares that  the  security,  who  has  paid,  shall 
recover  against  the  other  his  proportion  of 
money  or  other  thing  paid :  Which  terms 
necessarily    comprehend,      whatever 

456  *the  judgment  against  him  shall  have 
been   rendered   for.     The    words   the 


full  amount  paid,  and  money  or  other  thing 
paid,  must  include  every  species  of  property 
for  which  the  judgment  was  given;  and 
they  cannot  be  satisfied  without.  So,  that, 
comparing  the  remedy  with  the  spirit  and 
intention  of  the  law,  I^thittk  the  jadgm«nt 
of  the  District  Court  right ;  and  that  it 
ought  to  be  affirmed. 

If  this  should  bind  hard  on  Webb,  on  ac- 
count of  the  scarcity  of  certificates,  he  will 
always  have  a  Court  of  Ek^uity  open  to 
him,  where  he  may  be  relieved;  as  for- 
merly was  done  in  cases  of  judgments  for 
the  penalty  of  bonds. 

PENDLETON,  President.  I  agree  with 
the  first  Judge,  who  gave  his  opinion,  as 
to  the  entering  judgment  for  certificates 
instead  of  money  in  the  first  suit ;  because, 
certificates  are  not  to  be  considered  as  a 
circulating  medium  for  which  judgment 
ought,  in  ordinary  cases,  to  be  rendered. 
The  first  judgment,  therefo«-e,  might  cer- 
tainly have  been  reversed,  if  the  attempt 
had  been  made. 

But  this  not  having  been  done,  the  ques- 
tion is,  whether  the  Court  can  enquire  into 
that  point  upon  the  present  record?  And  I 
think  we  cannot;  for,  it  remains  unre- 
versed and  in  full  force.  Therefore,  for 
any  thing  which  the  Court  can  now  say,  to 
the  contrary,  it  must  be  considered  as  rig'ht 
in  point  of  law. 

Neither  is  there  any  room  to  impeach  it 
on  the  ground  of  collusion ;  because,  the 
suit  was  adversary  and  the  trial  by  jury : 
whereas,  the  collusion  contemplated  by  the 
act  of  Assembly  was  that  of  a  judgment 
by  confession. 

The  question  then  is,  whether  Graves 
having  paid  certificates  specifically,  a 
judgment  can  be  entered  for  him,  under  the 
act    of    Assembly,  for    the    same    specific 

thing? 
457  *The    clause,    giving    the    remedy 

against  the  principal,  is  for  the 
amount  paid,  without  saying  whether  the 
payment  shall  be  in  money,  tobacco,  or 
other  thing  recovered;  and,  on  this,  a  doubt 
might  arise,  whether  it  must  not  be  con- 
fined to  money  or  tobacco?  the  only  me- 
diums, for  which  the  laws  had  theretofore 
authorised  the  Courts  to  enter  judgment. 
But,  the  next  clause,  giving  the  like  remedy 
for  contribution,  to  a  security  against  his 
associates,  permits  it  to  t>e  done,  upon  a 
judgment  for  money  or  other  thing ;  and, 
since  I  cannot  suggest  a  reason  for  any 
distinction  between  the  two  cases,  I  will 
add  this  particular  description  to  the  gen- 
eral words  of  the  first  clause;  and,  will 
read  it  thus:  '^ for  the  full  amount  of  the 
money  or  thing  paid  by  the  security:" 
Which  will  justify  the  judgment  of  the 
District  Court. 

It  is  not  unlikely,  that  the  Legislatare, 
reflecting  on  the  great  quantity  of  theae 
papers,  which  were  then  in  circulation  and 
the  subject  of  daily  contracts,  might  have 
looked  forward  to  instances  where  the  se- 
curity had  actually  paid  the  certificates; 
and,  purposely  provided  for  the  case. 

The  case  of  a  tobacco  judgment  on  a 
money  bond  does  not  apply ;  because,    that 
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woald  be  a  departure  from  the  contract ; 
but,  the  judgment  in  the  present  case  has 
pnrsaed  the  bond,  and  is  consistent  with 
the  contract.  So,  that  the  defendant  is 
not  compelled  to  pay  a  different  article  from 
that  which  he  originally  contracted  for. 

The  judgment  of  the  District  Court  is   to 
be  affirmed.  

458  *Jones  V.  Jones. 
[Satarday,  November  8, 1798.] 

PBtesU—IOGlaslve— Joint  Tenants.*— Inclaslve  patent 
to  three,  creates  a  Joint  tenancy. 

Suac-Smam—Smm^-Gmat  nt  Bsr.— A  father  and  three 
sons  obtain  separate  patents  for  400  acres  of  land, 
each  adjoininfir  to  one  another:  and  the  father 
obtains  a  patent  for  another  tract  of  400  acres; 
afterwards,  the  three  take  one  inclusive  patent 
for  the  whole  tracts,  and  another  tract  of  lie2 
acres.  This  destroys  the  separate  estates  in  the 
first  three  tracts;  and  creates  a  joint  tenancy  in 
the  whole  a70S  acres,  comprised  in  the  patent 

In  a  writ  of  right  (brought  by  John  Jones 
against  William  Jones)  the  jury  found  a 
special  verdict,  which  stated :  That  Thomas 
Jones,  in  his  life-time,  obtained  a  patent 
for  400  acres  of  land  on  the  10th  of  June, 
1740.  That  John  Jones,  the  demandant, 
obtained  a  patent  dated  the  10th  of  June, 
1740,  for  a  tract  of  land  adjoining  the  said 
400  acres,  and  containing  400  acres  also. 
That  William  Jones,  the  defendant,  on  the 
lOtfa  of  June,  1740,  obtained  a  patent  for  a 
tract  of  land  adjoining  the  last  mentioned 
tract;  and,  likewise,  containing  400  acres. 
That  the  said  Thomas,  on  the  12th  of  Jan- 
nary,  1746,  obtained  a  patent  for  400  acres. 
That  the  said  Thomas  was  father  to  the 
said  John  and  William.  That  on  the  10th 
da  J  of  September,  1755,  an  inclusive  pat- 
ent was  obtained  by  the  said  Thomas, 
John,  and  William,  for  a  tract  of  land  con- 
taining 2762  acres;  which  included  as  well 
all  the  tracts  for  which  patents  were  ob- 
tained by  the  said  Thomas,  John  and  Wil- 
liam, severally  as  aforesaid,  as  1162  acres 
never  before  granted.  That  the  said 
Thomas,  John  and  William,  sold  part  of 
the  said  1162  acres  to  Hog  Glover.  That 
the  said  Thomas  died  between  the  years 
1766  and  1770 ;  and,  that  the  said  John  Jones 
is  his  eldest  son  and  heir  at  law.  That  the 
said  William  is  in  possession  of  the  said 
400  acres,  patented  to  his  father  on  the 
12th  of  January,  1746 ;  which  is  the  land  in 
controversy.  That  John  Jones,  the  demand- 
ant, is  in  possession  of  the  400  acres  pat- 
ented to  his  father  on  the  10th  of  June, 
1740;  and,  of  the  tract  for  which  he  him- 
self obtained  a  patent,  as  aforesaid,  on  the 
same  day  and  year  last  mentioned.  That, 
besides  the  tract  of  land  in  contest,  the  said 
William  Jones  is  in  possession  of  the 
tract  for  which  he  obtained  a   patent 

459  »tlie  10th  of  June,  1740,  as  aforesaid ; 
and,  if  upon   the  whole  matter,    the 

taw  be  for  the  demandant,    then    the  jury 
nnd  for  him ;  but,  if  the   law   be   for   the 
tenant,  then  they  find  for  him. 
The  District  Court  gave  judgment  for  the 

"See  monographic   noU  on  *'Joint  Tenants  and 
Tenants  ia  Common." 


demandant;  and  from  that  judgment  the 
tenant,  appealed  to  this  Court. 
Marshall,  for  the  appellant. 
The  question  is,  whether  the  first  patents 
were  surrendered  by  the  acceptance  of  the 
last?  For,  if  so,  the  parties  were  joint- 
tenants,  and  the  judgment  of  the  District 
Court  is  consequently  wrong.  The  case  is 
not  within  the  act  of  Assembly ;  and,  there- 
fore, it  is  to  be  considered  independent  of 
it.  But,  according  to  the  general  doctrines 
of  the  law,  the  accepting  of  a  subsequent 
patent  is  a  surrender  of  the  first ;  because 
the  party,  by  accepting,  admits  the  right 
to  grant ;  and,  therefore,  is  estopped  from 
saying  at  a  future  time,  that  the  public  had 
no  estate  in  the  premises ;  but  that  a  prior 
right  existed  in  himself. 

Randolph,  on  the  same  side.  This  is  the 
case  of  a  special  verdict  in  a  writ  of  right, 
and  as  to  that  point,  must  depend  on  the 
opinion  of  the  Court  in  the  case  now  under 
consideration.  Shaw  et  al.  v.  Clements, 
ante,  429. 

But,  upon  the  other  points,  I  contend  that 
the  judgment  is  erroneous.  Under  the  Royal 
Government,  all  lands  were  held  mediately 
or  immediately  of  the  Crown,  which  became 
entitled  upon  an  escheat  or  forfeiture ;  and, 
therefore,  the  King  was  capable  of  taking 
a  surrender.  Tenant  in  fee  simple,  indeed, 
cannot  surrender  to  a  tenant  in  fee  simple, 
Shep. 'Touch.  303;  but  a  Lord  having  rem- 
edy by  cessavit,  may  accept  a  surrender. 
Shep.  Touch.  303,  304.  Surrenders  are 
either  express^  or  in  law ;  and  the  present 
case  is  of  the  last  kind.  Shep.  Touch. 
300,  305.  [Davison,  d.  Bromley  v.  Stan- 
ley,] 4  Burr.  2210.  The  act  of  1748,  [5 
Stat.  Larg.  403,]  for  regulating  convey- 
ances, does  not  afi^ect  the  case ;  for,  it  was 
a  maxim  of  the  law  in  those  days,  that  the 
King  was  not  bound  by  a  statute,  unless 
he  was  expressly  named  in  it,  and  he  is  not 

named  in  that  act. 
460         *Call,  contra. 

The  cause  is  clearly  in  favor  of  the 
appellee,  whether  it  be  considered  upon  the 
intention  of  the  parties,  the  act  of  Assem- 
bly, or  the  principles  of  the  common  law 
relative  to  surrenders. 
1.  Upon  intention. 

The  object  of  the  parties  was  plainly  not 
to  alter  the  old  estates  and  expose  them 
to  the  hazard  of  survivorship,  to  the  injury 
of  their  families;  but  merely  to  annex  the 
new  lands  to  the  old,  in  order  to  avoid  the 
trouble  and  charge  of  new  improvements, 
and  the  forfeitures  to  which  they  would 
have  been  liable,  had  they  taken  up  the 
new  land  independently  of,  and  without 
reference  to  the  old. 

That  this  was  their  intention,  is  evident 
from  the  following  reflections;  namely, 
that  it  is  not  credible,  that  the  eldest  son 
would  have  consented,  not  only  to  have  put 
his  own  tract  in  hazard,  but  to  have  de- 
stroyed his  hopes  by  descent,  for  the  mere 
chance  of  getting  the  estate  of  his  younger 
brother.  That  would  have  been  to  have 
staked  two  chances  against  one :  A  game, 
much  too  bold  for  any  man  in  his  senses 
to  have  played.     Nor  is  it   probable,    that 
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the  younger  son  would  have  surrendered 
his  own  lands,  (which  perhaps  were  the 
only  inheritance  he  might  have  to  leave  his 
family, )  upon  the  mere  chance  of  outliving 
his  father  and  brother:  And  the  father 
could  have  had  very  little  temptation  to 
sacrifice  the  freehold,  from  which  his  de- 
clining years  were  to  be  supported,  and  to 
put  it  out  of  his  power  to  provide  for  the 
rest  of  his  family,  upon  the  mere  expecta- 
tion of  out-living  his  sons ;  whose  chances 
of  survivorship,  according  to  the  course  of 
nature,  were  much  better  than  his  own. 

Therefore,  if  the  intention  of  the  parties 
only  be  considered,  it  is  manifest  that  they 
did  not  mean  to  disturb  their  prior  titles ; 
which  they  desired  should  continue  as 
461  they  were,  without  danger  *or  haz- 
ard ;  anH  that  they  merely  designed  to 
avoid  the  inconveniences  resulting  from  a 
separate  patent  for  the  1162  acres,  which 
they  wished  to  take  up  in  one  body,  in 
order  to  get  rid  of  the  expenses  of  obtain- 
ing separate  patents. 

2.  Upon  the  act  of  Assembly. 

The  act  does  not  contemplate  such  cases 
under  any  other  point  of  view;  than  that 
just  mentioned ;  because  the  inclusive  pat- 
ent is  but  a  substitution  of  the  old  double 
patent,  which  was  cleariy  understood  in 
the  sense  contended  for  by  us. 

For,  the  act  of  1677,  [2  Stat.  Larg.  412,] 
recites,  that  *  ^diverse  persons,  to  save  the 
trouble  and  charge  of  seating  new  taken-up 
dividends  of  lands,  doe  customarily  add  new 
parts  of  land  to  former  patten  ted  dividends;" 
and,  therefore,  it  merely  gives  the  Secre- 
tary an  additional  fee  of  so  many  times 
eighty  pounds  of  tobacco,  as  there  are  sev- 
eral tracts  in  the  patent,  without  altering 
the  course  of  proceeding,  or  disturbing 
the  estates. 

This  plainly  proves,  that  the  former  prac- 
tice was  expressly  founded  on  the  motive  of 
avoiding  the  trouble  and  charge  of  new- 
seating  the  added  lands;  and  that  the 
several  tracts,  in  the  opinion  of  both  Leg- 
islature and  people,  were  still  considered  as 
separate  and  distinct. 

Therefore,  as  the  inclusive  patent,  only 
came  in  the  room  of  the  double  patent,  it 
is  fair  to  extend  the  same  idea  to  that  also. 

But  then,  it  will  perhaps  be  said,  that  the 
act  of  1748,  [5  Stat.  Larg.  418,]  declares, 
that  all  the  tracts  shall  be  accounted  as  one 
entire  tract;  and,  therefore,  that  it  must 
be  taken  as  a  joint  estate.  That  part  of 
the  act.  though,  instead  of  favoring,  mili- 
tates against  the  c<^nstruction  contended  for 
by  the  appellants. 

1st.  Because  such  a  declaration  would 
have  been  unnecessary,  if  a  surrender  of^ 
the  first  patent  could  be  implied;  for, 
it  would  have  inevitably  followed, 
462  *from  the  surrender,  that  the  whole 
would  have  been  considered  as  one 
tract,  without  any  Legislative  declaration 
to  that  effect ;  and,  therefore,  the  declara- 
tion proves,  that  the  Legislature  did  not 
suppose  that  a  surrender  would  be  implied. 

2d.  Because  there  is  a  difference  between 
the  tract  and  the  estate  in  the  tract.  For, 
a    man    may   hold   several   parcels  as  one 


tract,  and  yet  his  title  to  them  may  be 
founded  on  different  rights.  So,  here,  the 
parties  would  hold  the  whole  as  one  entire 
tract,  but  their  rights  would  be  founded  on 
different  patents. 

3d.  Because  the  act  afterwards  declares, 
that  any  improvements  thereafter  made, 
shall  extend  to  the  whole  tract;  which 
would  have  been  useless,  if  a  surrender 
could  be  implied;  for  the  improvements 
would,  in  that  case,  have  extended  to  the 
whole,  necessarily.  The  insertion  of  it, 
therefore,  proves,  that  the  Legislature 
thought  that  the  tract  was  not  to  be  consid- 
ered as  entire  to  every  purpose. 

4th.  Because  the  act  also  says,  that  th^*. 
future  improvements  shall  extend  towards 
saving  of  the  whole  tract,  in  proportion  to 
the  improvements;  which  would  have  been 
likewise  unnecessary,  unless  the  tracts  were 
considered  as  separate,  as  the  improvements 
would  necessarily  have  saved  the  whole. 
Besides,  the  expression  supposes  that  some 
part  would  have  seen  saved  by  the  improve- 
ments, which  could  not  have  been,  without 
saving  the  whole,  unless  the  tracts  were 
considered  as  separate. 

Of  course,  they  were  to  be  considered  as 
one  entire  tract  sub  modo  only ;  that  is  to 
say,  so  as  to  let  the  improvements  extend 
to  save  the  whole ;  but  the  titles  were  to 
remain  as  before,  and  this  for  a  good  rea- 
son ;  because,  entries  after  the  first  patents, 
but  prior  to  the  inclusive,  might  otherwise 

have  gained  a  preference. 
463         *Therefore,    the    true    construction 
of  the  act  accords  with  the  views  of 
the    parties,  which  were  to  retain  their  old 
estates,  and  only  to  become   joint   tenants 
of  the  1162  acres. 
3.  Upon  Common  Law  principles. 
Upon  these,  it  is  clear,  that  no  surrender 
was  wrought,  by  the  inclusive  patent. 

A  surrender  must  be  of  a  greater  estate 
into  a  lesser ;  for,  the  lesser  must  be  capa- 
ble of  merging  in  the  greater.  Shep. 
Touch.  [300  n  Perk.  584;  2  Black.  Com.  326. 
But  here,  was  no  greater  estate  in  which 
the  lesser  might  merge.  For  the  King  had 
only  a  possibility,  and  no  estate;  and  an 
estate  in  fee  cannot  merge  in  a  possibility. 
Shep.  Touch.  303. 
To  this  rule  there  are  but  two  exceptions : 
1st.  The  case  of  a  copyhold,  which,  de- 
pending on  the  custom,  no  argument  can 
be  drawn  from  it;  besides,  there,  the  tenant 
is  merely  tenant  at  will,  and  the  estate  is 
in  the  Lord ;  wbo,  having  the  greater  and 
worthier  title,  is,  consequently,  capable  of 
taking  a  surrender. 

2d.  The  case  of  the  cessavit,  mentioned 
bv  Mr.  Randolph,  and  stated  in  Shep. 
Touch,  and  Perkins.  But  the  reason  of 
that  case  does  not  hold  here,  for  it  supposes 
a  forfeiture  to  have  actually  incurred;  so, 
that  the  Lord  has  the  estate  revested  in 
him  by  the  tenant's  neglect;  but,  having 
only  a  right  of  entry,  he  uses  the  cessavit 
to  enforce  it.  Therefore,  he  has  the  whole 
estate  in  him,  and  the  surrender  only  oper- 
ates as  a  release  of  the  tenant's  ri^ht. 
Consequently,  before  that  case  can  be 
brought   to  bear  on   this,    it  will  be  neces- 
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sarj  to  shew,  that  an  actual  forfeiture  had 
incarred,  prior  to  the  issuing  of  the  new 
patent ;  so,  that  the  government  had  a  right 
of  action  for  the  recovery.  But,  the  patent 
supposes  the  contrary ;  and,  that  the  pat- 
entee's rights  were  effectual  and  unim- 
paired. 

464  *Therefore,    as  neither  of  these  ex- 
ceptions    contravene      the      general 

doctrine,  it  remains  in  full  force;  and, 
consequently,  there  could  not  be  a  surren- 
der, even  by  deed,  in  such  a  case;  but,  if 
the  deed  operated  at  all,  it  would  be  by 
way  of  grant,  and  not  of  surrender. 

But,  it  is  a  rule,  that  whatever  cannot 
pass  without  deed,  cannot  be  surrendered 
without  deed.  Perk.  581.  Now,  here,  the 
^rant  was  by  deed ;  and,  by  law,  must  have 
been  so.  Therefore,  it  could  not  be  sur- 
rendered without  a  deed. 

The  mere  destruction  of  the  patent  would 
not  have  divested  the  estate,  [Bolton  v. 
The  Bish.  of  Carlisle,]  2  H.  Black.  263;  and, 
therefore,  if  the  patents  had  actually  been 
delivered  up  and  cancelled,  that  would  not 
have  revested  the  estate  in  the  King, 
without  a  deed.  Much  less  is  it  so  revested, 
when  the  patents  have  been  retained  and 
not  delivered  up. 

Of  course,  a  surrender  by  implication 
cannot  be  inferred;  especially  as,  from 
the  nature  of  things,  that  only  takes  place 
where  there  may  be  a  surrender  in  deed. 
Which,  as  before  observed,  can  only  be,  in 
those    cases  where  there  may  be  a  merger. 

The  new  patent  refers  to  the  old,  and 
shews  the  intent  to  have  been,  that  there 
should  be  no  surrender.  Consequently, 
none  is  to  be  implied.  1  Leon,  303.  Be- 
sides, a  patent  must  be  actually  cancelled, 
or  it  will  retain  its  force.  5  Com.  Dig. 
280,  283;  and,  therefore,  as  it  is  not  pre- 
tended that  the  original  patents  have  ever 
been  cancelled,  they  remain  in  full  force. 
The  consequence  of  which,  is,  that  the 
several  estates  in  the  first  tracts  are  not  de- 
stroyed, and  the  whole  turned  into  a  joint- 
tenancy,  as  the  other  side  would  have  it ;  but 
each  proprietor  remained  sole  tenant  of 
his  former  tract,  and  was  only  joint-tenant 
with  the  others  in  the  1162  acres. 

But  the  act  of  1748,    c.    1,    2    1,    [5   Stat. 
Larg.  406,]    is   conclusive,     f^or,    by   that, 
the  lands  conld  ^ot  be  transferred   without 
a  deed.     This  law  as  much  applied  to 

465  the  *case  of  a  grant  from  an  individ- 
ual to  the  King,    as    to   grants   from 

individual  to  individual,  notwithstanding 
the  maxim  contended  for  on  the  other  side ; 
because  the  incapacity  was  in  the  subject 
himself  to  grant  without  the  solemnities 
required  by  the  law;  and,  therefore,  the 
mle  that  the  King  was  not  bound,  unless 
named  in  the  statute,  does  not  apply  to 
the  case.  For,  the  objection  is  to  the  act 
of  the  subject,  and  not  to  that  of  the  King. 

But,  if  there  was  no  surrender,  either 
express  or  implied,  then  the  first  grants 
remained  as  they  were;  and,  consequently 
the  demandant,  as  heir  at  law  to  his  father, 
is  entitled  to  the  lands  in  controversy. 

Wickham,  on  the  same  side.  All  deeds 
are  to  be  construed  according  to  the  intent 


of  the  parties.  The  inclusive  patent  was 
merely  intended  as  a  confirmation  of  the 
old.  For,  it  has  the  operative  word  con- 
firm; and  there  is  an  express  reference  to 
the  old  patents.  The  last  patent  does  not 
mention  the  surrender  of  the  first,  but  on 
the  contrary  they  are  spoken  of  as  subsist- 
ing. It  appears  from  Viner's  Abr.  that 
the  better  opinion  is  that  the  King  cannot 
accept  a  surrender;  and  1  Inst.  1,  shews 
that  the  highest  estate  is  a  fee  simple. 
Therefore,  in  the  present  instance,  there 
was  no  higher  estate  in  the  King  to  sur- 
render to.  Shepherd,  in  the  passages  al- 
luded to,  was  speaking  of  surrenders 
properly  so  called ;  that  is  to  say,  of  a 
lesser  to  a  greater  estate.  The  sum  ex- 
pressed, as  the  consideration  of  the  grant, 
shews  that  the  new  land  only  was  intended 
to  be  conveyed;  and  that  the  old  was  to 
stand  under  the  former  patents ;  because, 
the  sum  is  exactly  what  ought  to  have 
been  paid  for  1162  acres;  and  the  4  Burr. 
2211,  shews  it  is  to  be  a  surrender  or  not, 
as  the  parties  intended.  As  to  the  case  of 
a  cessavit,  insisted  on  by  Mr.  Randolph,  it 
does  not  apply.  For,  here  is  no  forfeiture 
proved,  and  the  Court  will  not  presume  it. 
On  the  contrary,  the  terms  of  the  inclusive 

patent  shew  there  was  none. 
466  ^Randolph,  in  reply. 

The  circumstances  in  the  case,  re- 
lative to  the  cessavit,  existed  here;  for 
there  might  have  been  a  forfeiture ;  and 
the  patentees  under  the  inclusive  patent  are 
estopped  from  recurring  to  the  old  patents. 
Litt.  {  667.  Re-granting  the  old  tracts  of 
land,  shews  the  intention  of  the  parties  to 
consolidate  the  estates ;  or  else  the  words 
of  conveyance  will  have  no  operation.  For, 
erase  all  the  words  relative  to  the  former 
patents,  and  the  last  will  be  a  substantive 
grant  of  the  whole  lands.  Although  an 
individual  could  not  grant  lands  to  an  in- 
dividual without  deed,  yet  the  King  might 
accept  a  surrender;  for  he  was  not  bound 
by  the  act,  as  he  is  not  named  in  it.  [The 
King  V.  Armagh,  Stra.  516.] 

PENDLKTON,  President,  delivered  the 
resolution  of  the  Court  as  follows : 

The  case  now  discharged  of  the  question, 
whether  the  jury  could  find  a  special  ver- 
dict in  a  writ  of  right,  Shaw  et  al.  v. 
\  Clements,  ante,  [429,]  though  lengthy  in 
argument,  appears  to  the  Court  to  be  a 
short  and  plain  one. 

Three  patents   on  the  10th  of  June,  1740, 

\  were  obtained  by  Thomas  Jones,  the  father, 

and  his  two  sons  John  the  demandant    and 

I  William  the  tenant,  for  400  acres,    so   ad- 

,  joining  as  to  admit  of   being   formed   into 

j  one  convenient  tract.     They    were   granted 

I  upon    the  usual  condition    of    paying    two 

shillings  sterling  a   hundred   annual   quit- 

!  rent,  and  cultivating  it  according    to   law 

I  within  three  years;  on  failure  of  which,  or 

,  the   quit-rents  being    in    arrear    for    three 

years,  the  grants  were  to  be  void. 

In  January,  1746,  Thomas  the  father,  ob- 
tained another  patent  for  400  acres  adjoin- 
ing thereto;  which  is  the  land  in  dispute, 
and  which  was  granted  upon  the  like  con- 
ditions. 
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the  younger  son  would  have  surrendered 
his  own  lands,  (which  perhaps  were  the 
only  inheritance  he  might  have  to  leave  his 
family,)  upon  the  mere  chance  of  outliving 
his  father  and  brother:  And  the  father 
could  have  had  very  little  temptation  to 
sacrifice  the  freehold,  from  which  his  de- 
clining years  were  to  be  supported,  and  to 
put  it  out  of  his  power  to  provide  for  the 
rest  of  his  family,  upon  the  mere  expecta- 
tion of  out-living  his  sons;  whose  chances 
of  survivorship,  according  to  the  course  of 
nature,  were  much  better  than  his  own. 

Therefore,  if  the  intention  of  the  parties 
only  be  considered,  it  is  manifest  that  they 
did  not  mean  to  disturb  their  prior  titles ; 
which  they  desired  should  continue  as 
461  they  were,  without  danger  *or  haz- 
ard ;  an<i  that  they  merely  designed  to 
avoid  the  inconveniences  resulting  from  a 
separate  patent  for  the  1162  acres,  which 
they  wished  to  take  up  in  one  body,  in 
order  to  get  rid  of  the  expenses  of  obtain- 
ing separate  patents. 

2.  Upon  the  act  of  Assembly. 

The  act  does  not  contemplate  such  cases 
under  any  other  point  of  view;  than  that 
just  mentioned ;  because  the  inclusive  pat- 
ent is  but  a  substitution  of  the  old  double 
patent,  which  was  clearly  understood  in 
the  sense  contended  for  by  us. 

For,  the  act  of  1677,  [2  Stat.  Larg.  412,] 
recites,  that  ^'diverse  persons,  to  save  the 
trouble  and  charge  of  seating  new  taken-up 
dividends  of  lands,  doe  customarily  add  new 
parts  of  land  to  former  patten  ted  dividends;'' 
and,  therefore,  it  merely  gives  the  Secre- 
tary an  additional  fee  of  so  many  times 
eighty  pounds  of  tobacco,  as  there  are  sev- 
eral tracts  in  the  patent,  without  altering 
the  course  of  proceeding,  or  disturbing 
the  estates. 

This  plainly  proves,  that  the  former  prac- 
tice was  expressly  founded  on  the  motive  of 
avoiding  the  trouble  and  charge  of  new- 
seating  the  added  lands;  and  that  the 
several  tracts,  in  the  opinion  of  both  Leg- 
islature and  people,  were  still  considered  as 
separate  and  distinct. 

Therefore,  as  the  inclusive  patent,  only 
came  in  the  room  of  the  double  patent,  it 
is  fair  to  extend  the  same  idea  to  that  also. 

But  then,  it  will  perhaps  be  said,  that  the 
act  of  1748,  [5  Stat.  Larg.  418,]  declares, 
that  all  the  tracts  shall  be  accounted  as  one 
entire  tract;  and,  therefore,  that  it  must 
be  taken  as  a  joint  estate.  That  part  of 
the  act,  though,  instead  of  favoring,  mili- 
tates against  the  c6nstruction  contended  for 
by  the  appellants. 

1st.  Because  such  a  declaration  would 
have  been  unnecessary,  if  a  surrender  o{ 
the  first  patent  could  be  implied;  for, 
it  would  have  inevitably  followed, 
462  *from  the  surrender,  that  the  whole 
would  have  been  considered  as  one 
tract,  without  any  Legislative  declaration 
to  that  effect ;  and,  therefore,  the  declara- 
tion proves,  that  the  Legislature  did  not 
suppose  that  a  surrender  would  be  implied. 

2d.  Because  there  is  a  difference  between 
the  tract  and  the  estate  in  the  tract.  For, 
a   man    may  hold   several  parcels  as  one 


tract,  and  yet  his  title  to  them  may  be 
founded  on  different  rights.  So,  here,  the 
parties  would  hold  the  whole  as  one  entire 
tract,  but  their  rights  would  be  founded  on 
different  patents. 

3d.  Because  the  act  afterwards  declares, 
that  any  improvements  thereafter  made, 
shall  extend  to  the  whole  tract;  which 
would  have  been  useless,  if  a  surrender 
could  be  implied;  for  the  improvements 
would,  in  that  case,  have  extended  to  the 
whole,  necessarily.  The  insertion  of  it, 
therefore,  proves,  that  the  Legislature 
thought  that  the  tract  was  not  to  be  consid- 
ered as  entire  to  every  purpose. 

4th.  Because  the  act  also  says,  that  thn 
future  improvements  shall  extend  towards 
saving  of  the  whole  tract,  in  proportion  to 
the  improvements;  which  would  have  been 
likewise  unnecessary,  unless  the  tracts  were 
considered  as  separate,  as  the  improvements 
would  necessarily  have  saved  the  whole. 
Besides,  the  expression  supposes  that  some 
part  would  have  seen  saved  by  the  improve- 
ments, which  could  not  have  been,  without 
saving  the  whole,  unless  the  tracts  were 
considered  as  separate. 

Of  course,  they  were  to  be  considered  as 
one  entire  tract  sub  modo  only ;  that  is  to 
say,  so  as  to  let  the  improvements  extend 
to  save  the  whole;  but  the  titles  were  to 
remain  as  before,  and  this  for  a  good  rea- 
son ;  because,  entries  after  the  first  patents, 
but  prior  to  the  inclusive,  might  otherwise 

have  gained  a  preference. 
463         *Therefore,    the    true    construction 
of  the  act  accords  with  the  views  of 
the    parties,  which  were  to  retain  their  old 
estates,  and  only  to  become  joint   tenants 
of  the  1162  acres. 
3.  Upon  Common  Law  principles. 
Upon  these,  it  is  clear,  that  no  surrender 
was  wrought,  by  the  inclusive  patent. 

A  surrender  must  be  of  a  greater  estate 
into  a  lesser;  for,  the  lesser  must  be  capa- 
ble  of  merging  in  the  greater.  Shep. 
Touch.  [300  n  Perk.  584;  2  Black.  Com.  326. 
But  here,  was  no  greater  estate  in  which 
the  lesser  might  merge.  For  the  King  had 
only  a  possibility,  and  no  estate ;  and  an 
estate  in  fee  cannot  merge  in  a  possibility. 
Shep.  Touch.  303. 
To  this  rule  there  are  but  two  exceptions : 
1st.  The  case  of  a  copyhold,  which,  de- 
pending on  the  custom,  no  argument  can 
be  drawn  from  it;  besides,  there,  the  tenant 
is  merely  tenant  at  will,  and  the  estate  is 
in  the  Lord ;  who,  having  the  greater  and 
worthier  title,  is,  consequently,  capable  of 
taking  a  surrender. 

2d.  The  case  of  the  cessavit,  mentioned 
by  Mr.  Randolph,  and  stated  in  Shep. 
l^such.  and  Perkins.  But  the  reason  of 
that  case  does  not  hold  here,  for  it  supposes 
a  forfeiture  to  have  actually  incurred ;  so, 
that  the  Lord  has  the  estate  revested  in 
him  by  the  tenant's  neglect;  but,  having- 
only  a  right  of  entry,  he  uses  the  cessavit 
to  enforce  it.  Therefore,  he  has  the  whole 
estate  in  him,  and  the  surrender  only  oper- 
ates as  a  release  of  the  tenant's  ri^^ht. 
Consequently,  before  that  case  can  be 
brought    to  bear  on   this,    it  «  *"  *  "is- 
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sary  to  shew,  that  an  actual  forfeiture  had 
incurred,  prior  to  the  issuing  of  the  new 
patent ;  so,  that  the  government  had  a  right 
of  action  for  the  recovery.  But,  the  patent 
supposes  the  contrary ;  and,  that  the  pat- 
entee's rights  were  effectual  and  unim- 
paired. 
464  ^Therefore,    as  neither  of  these  ex- 

ceptions contravene  the  general 
doctrine,  it  remains  in  full  force;  and, 
consequently,  there  could  not  be  a  surren- 
der, even  by  deed,  in  such  a  case ;  but,  if 
the  deed  operated  at  all,  it  would  be  by 
way  of  ^T^.ni,  and  not  of  surrender. 

But,  it  is  a  rule,  that  whatever  cannot 
pass  ^vithoat  deed,  cannot  be  surrendered 
without  deed.  Perk.  581.  Now,  here,  the 
grant  was  by  deed ;  and,  by  law,  must  have 
been  so.  Therefore,  it  could  not  be  sur- 
rendered IV i thou t  a  deed. 

The  mere  destruction  of  the  patent  would 

not   have    divested    the   estate,    [Bolton  v. 

The  Bisb.  of  Carlisle,]  2  H.  Black.  263;  and, 

therefore,  if  the  patents  had  actually  been 

deUvered  up  and  cancelled,  that  would  not 

have     revested    the    estate    in    the    King, 

without  a  deed.     Much  less  is  it  so  revested, 

^hen    the   patents   have  been  retained  and 

not  delivered  up. 

Of  course,    a   surrender   by    implication 

cannot    be    inferred;    especially    as,    from 

the  nature  of  things,  that  only  takes  place 

where    there    may  be  a  surrender  in  deed. 

Which,  as  before  observed,  can  only  be,  in 

those   cases  where  there  may  be  a  merger. 

The  new    patent  refers   to    the   old,    and 

shews  the  intent  to   have   been,  that  there 

should   t>e     no    surrender.      Consequently, 

none  is  to  be    implied.     1    Leon,  303.     Be- 


of  the  parties.     The   inclusive    patent   wa^ 
merely  intended  as   a    confirmation   of   tb^ 
old.     For,  It  has  the   operative    word   con- 
firm ;  and   there  is  an   express   reference  to 
the    old   patents.     The  last  patent  does  not 
mention    the  surrender  of  the    first,  but  oO 
the  contrary  they  are  spoken  of    as  subsist- 
12^V  :!   *PP?^^»    ^J^om   Viuer's    Abr.    that 
the  better  opinion  is  that  the  King    cannot 
accept  a  surrender;  and    1    Inst.  1,    shews 
that    the    higrhest    estate  is    a  fee  simple, 
inerefore,     in    the    present  instance,  there 
was  no  higher  estate  in    the   King    to   sur- 
render to.     Shepherd,  in    the   passages   al- 
luded   to,     was      speaking      of     surrenders 
properly    so    called ;  that    is    to    say,    of  a 
lesser  to    a    fi^reater    estate.     The   sum    ex- 
pressed, as  the  consideration   of  the  grant, 
shews  that  the  new  land  only  was  intended 
to  be    conveyed;  and     that    the  old  was   to 
stand    under    the    former  patents;  because, 
the    sum^   is     exactly    what   ought   to    have 
been    paid  for  1162  acres ;  and  the    4    Burr. 
2211,  shews  it  is  to   be  a    surrender  or    not, 
as  the  parties  intended.     As   to  the  case  of 
a  cessavit,   insisted  on  by  Mr.  Randolph,  it 
does  not  apply.      For,  here  is  no   forfeiture 
proved,  and  the  Court  will  not   presume  it. 
On  the  contrary,  the  terms  of  the  inclusive 

patent  shew  there  was  none. 
466  *Randolph,  in  reply. 

The  circumstances  in  the  case,   re- 
lative    to     the    cessavit,    existed    here;  for- 
there  might    have    been    a   forfeiture;  an<a. 
the  patentees  under  the  inclusive  patent  ar^ 
estopped  from  recurring  to  the  old  paten ta« 
Litt.   \   667.       Re-granting    the  old  tracts  o^ 
land,   shews  the  intention  of  the  parties  tc^ 


u^,»^*a    ^w  ^^    — K"^ —     -    -r— » —      consolidate     the  estates;  or   else  the  words 

sides,  a  patent  must  be  actually  cancelled,  1  of  conveyance  will  have  no  operation,  ror 
or  it  will  retain  its  force.  5  Com.  Dig.  erase  all  the  words  relative  to  the  torme:j 
280,  283;  and,  therefore,  as  it  is  not  pre-  !  patents,  and  the  last  will  be  »  ^V/'^^J^*^" 
tended  that  the  original  patents  have  ever  1  grant  of  the  whole  lands,  ^itnougn  ai 
been  cancelled,  they  remain  in  full  force,  individual  could  not  grant  lands  t^*^^*^-' 
tYic  consequence   of   which,    is,    that    the  !  dividnal  without  deed,  yet  the  King  mi ^t^^ 


£>ElSll3I^BTON,  President,   delivered     tV^^ 

solntion  of  the  Court  ^^ ^''^}''^l'^., 

TVie  case  now  <li»<^*i»T'*.°l  ^^IJ^^*^^^^ 
wl^etVier  the  jury  couldjind  a  special  v^, 
A\r^^  in  a  writ    of   right,    Shaw    et    al. 

Cle*^e«t..    ante.  [42I1   ttT'^^nrt  "^^o  T.  ^ 

appears    to   the   Court    to   v>, 


each  proprietor  remained  sole  tenant  of  \ 
his  former  tract,  and  was  only  joint-tenant  ' 
^Ub  the  others  in  the  1162  acres. 

Bat  the  act  of  1748,    c.    1,    {   1,    [5   Stat. 
Urg.  408,1    is   conclusive.     For,    by   that, 
the  lands  could  ^ot  be  transferred    without 

adeed.    This  law  as  much  applied  to     «a.i.^u&ucuv,    ^rr 

^    the  *case  of  a  grant  from  an  Individ-  \  aViojrt  and  plain  on®-  -^  .      x  -r-.^^ 

nal  to  the  Kin|,    as    to  grants    from  J        THree  patents  onJhelOUi^of  June,  x"? . 

indlTidtial  to  individual,    notwithstanding^  ^ 
l^it  m^xVm  contended  for  on  the  other  side  ; 


nd   H: 


obtained  by  '^*\J'^f^e'^^emind^  ^^^H 
^u«  uia.s.iTa  Gonxenaeo  lor  on  inc  oincr  biu«=  »      «LXA«-a    klis  two  son  ^^    aoT-^^  ^ 

because  the  incapacity  was  in   the    subject  ,  ^Villianl  the  tenant,  for  ^^"^a»     %5^ 
himself  to  grant   without   the   solemnities  !  joiningr  as  t<>  **^Si*  ""^  ^hev    wi^^^^  1 

x«v^tfA  by  the   law;  and,    therefore,    the  .  one   convenient  tract,     xney    were  ^ 

nj^^hat  the  King  was^  not  bound,  unless  ]  -1^--,^^^^,%rUnn^^^^  a^n"^^^^^^ 

^en t      and  cultivating  it  accordinR^V    ' 
witHin  three  years;  on  failure  ot%^^ 
^x^ct     auit-rents  being    in    arrear     -r^^^ 
^esLirs,   the  grants  were  to  be  void        ^ 
■^    Itt  January,  1746,  Thomas  the  -r-^^ 
t:aine<i  another  patent  for  400  acr^^^ 


named  in  the  statute,   does    not    apply  to 

^t  case.    For,  the   objection  is  to    the  act 

of  the  subject,  and  not  to  that  of  the  Kirag-- 

Bot,  if  there  was  no  surrender,    eitHeir 

«i?itn  or  implied,    then   the    first    g^rants 

remained  as  they    were;  and,  consequently 

«i«  demandant,  as  heir  at  law  to  his  fathex",       * 


! 


^s  wtitied  to  the  lands  in  controversy. 

^-*..  -11,  on  the  same   side.    All    deeci 
tfU^^-  ording  to  the  intent:      <i 


I  i««r   tHereto;  which  is   the  Una     ^^^ 


xid      -^pvhich  was  granted   upon  tV\ 
itions. 
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election  a  regard  is  had,  no  doubt,  to  their 
abilities,  our  juries  consist  of  twelve,  called 
out  at  the  instant  from  the  by-standers, 
and  no  other  qualification  prescribed,  than 
their  being  freeholders. 

The  act  of  October,  1786,  on  which  the 
present  suit  is  brought,  is  ^*an  act  for  re- 
forming the  method  of  proceeding  in  writs 
of  right." 

The  reforms  are,  1st.  That  in  joining  the 
mise,  that  parties  are  to  put  themselves 
upon  the  assise ;  and  not  the  grand  assise, 
as  in  England.  2d.  A  jury  of  twelve  men, 
(qualified  as  jurors  are  required  to  be,)  are 
to  be  sworn,  and  charged  to  make  itecogrii- 
tion  of  the  assise ;  instead  of  the  sixteen, 
according  to  the  English  practice.  3d.  On 
the  verdict,  (without  excluding  those  that 
are  special,)  or  in  case  of  a  demurrer,  such 
judgment  shall  be  entered,  and  execution 
awarded,  as  in  a  writ  of  right ;  and,  if  the 
plainti£F  recover,  the  jury  may  assess  dam- 
aues,  which  is  not  to  be  done  in  England. 
4th.  That  the  parties  may  give  in  evidence, 
any  matter  which  they  could  have  pleaded ; 
which  would  seem  to  remove  Lord 
443  Coke's  refined  distinction,  ^betwe^n 
joining  the  mise  and  joining  an  issue 
on  a  collateral  point,  if  it   had  been  found. 

Since,  therefore,  the  avowed  purpose  of 
the  act  is,  to  reform  the  mode  of  proceeding 
in  these  suits ;  and,  the  Legislature  have 
reduced  the  grand  assise  to  a  common  jury, 
and  speak  of  their  verdict  in  general,  with- 
out restraining  it  to  any  particular  kind, 
there  is  nothing  to  distinguish  it  in  this 
respect  from  a  verdict  in  any  other  suit. 
The  case  in  the  5  Coke  85,  is  only  the  re- 
ducing of  the  jury  to  12  in  Wales;  but>  did 
not  alter  the  nature  of  the  judgment.  Our 
act  aaya  the  same;  and,  that  case  is  silent, 
as  to  the  verdict. 

Upon  the  whole  of  the  law,  then,  I  think 
the  finding  of  a  special  verdict  is  justifia- 
ble. Upon  principle,  it  admits  of  no  doubt ; 
and,  therefore,  I  am  for  affirming  the  judg- 
ment.   

Graves  v.  Webb. 

[Friday.  November  2, 1798.] 
MotiMM— Notice— Suffldency.*— If  tbe  notice  apprise 

the  defendant  of  the  irounds  of  the  motion,  it  is 

sufficient 
PrindiNd  Slid  5iirety— Psyneat  of  Debt  by  Surety— 

LisUllty  of  Prindpsl.— The  security  isentiUedto 

Judgment  aralnst  the  principal,   for  tbe  same 

specific  tbinr  wbicb  be  bas  been  adjudged  to  pay 

bimself. 
JiKlffiBeiit  for  Certificate.— In  a  suit  at  common  law, 

judgment  cannot  be  entered  for  certificates. 

Graves  obtained  a  judgment  (upon  a  mo- 
tion) in  the  Hustings  Court  of  Richmond, 
against  Webb,  for  79501.  17s.  6d.  specie, 
being  the  penalty  of  the  bond  upon  which 
a  judgment  had  been  obtained  by  William 
Reynolds    against    Graves    as    security    to 

*notlons*-Notice— Sufficiency.— On  tbls  subject  tbe 
principal  case  is  cited  in  Board  of  Supervisors  of 
Wasbington  Ck)unty  y.  Dunn.  27  Oratt  612.  and  foot- 
note:  foot-note  to  Monleitb  v.  Com..  15  Oratt  ITS: 
Board  V.  Parsons.  22  W.  Va.  311:  Sbepberd  y.  Brown, 
80  W.  Va.  m,  8  S.  E.  Rep.  KM. 


Webb ;  but,  to  be  discharged  by  the  pay- 
ment of  17711.  12a.  Id.,  in  military  audited 
certificates,  bearing  an  interest  of  aiz  per 
centum  per  annum,  to  be  cdmpnted  from 
the  first  day  of  January,  1789,  (the  balance 
found  due  in  military  certificates)  till  pay- 
ment; and,  the  costs  of  the  motion. 

444  *Upon  the  trial   of   the   cause,    the 
defendant  filed  a  bill  of  exceptions  to 

the  Court's  opinion ;  which  stated,  that  the 
motion  wasfounded  on  a  notice  to  ^his  effect, 
that  the  plaintiff  would  move  for  judgment 
against  the  defendant,  ^  *for  the  sum  of  three 
thousand  nine  hundred  and  seventy-five 
pounds  eight  shillings  and  nine  pence  in 
military  certificates,  with  interest  due 
thereon,  from  the  first  day  of  January,  1786, 
till  payment ;  which  sum  the  plaintiff,  as 
security  for  the  defendant,  paid  William 
Reynolds ;  as  would  appear  by  an  execution 
issued  from  the  said  Court  of  Hustings  with 
William  Reynolds'  receipt  for  payment 
thereon. ' '  And,  that  after  sundry  discounts 
offered  by  the  defendant,  that  the  plaintiff's 
claim  was  reduced  to  17711.  12s.  Id.  mili- 
tary certificates.  That,  thereupon,  the 
I'laintiff  moved  that  the  judgment  should 
be  entered  for  79501.  17s.  6d.  specie,  to  be 
discharged  by  the  payment  of  the  said  sum 
of  17711.  128.  Id.  in  military  certificates : 
Which  the  defendant  objected  to,  because 
the  notice  was  for  military  certificates: 
But,  that  the  Court  over-ruled  the  objection. 

There  is  a  copy  of  the  judgment  against 
Graves  in  the  record ;  which  is  for  79501. 
17s.  6d.  specie;  but,  to  be  discharged  by 
the  damages  found  by  the  jury,  being  39751. 
88.  9d.  in  military  certificates,  with  interest 
thereon,  to  be  computed  after  the  rate  of 
six  per  centum  per  annum,  from  the  first 
day  of  January,  1786,  till  payment,  and  one 
penny  and  the  costs. 

To  the  judgment  against  himself,  Webb 
obtained  a  supersedeas  from  the  District 
Court  of  Richmond,  where  the  same  was 
reversed  with  costs;  and,  the  Court  pro- 
ceeding to  give  such  judgment  as  the  Hus- 
tings Court  ought  to  have  given,  entered 
judgment,  that  Graves  should  recover  of 
Webb,  '*  17711.  12s.  Id.  in  militory  audited 
certificates,  bearing  an  interest  of  six  per 
centum  per  annum,  from  the  first  day  of 
January,  1789,  the  balance  found  by  the 
aaid  Court  of  Hustings  to  be  due ;  and, 

445  the  *cost8."     From  this  judgment  of 
the   District  Court,  Graves  appealed 

to  his  Court. 

Duval,  for  the  appellant. 

No  injustice  was  done  by  the  judgment  of 
the  County  Court;  for,  although,  there  was 
some  informality  in  the  manner  of  entering 
it  up,  yet  it  was  substantially  right  upon  the 
merits.  It  was  for  the  true  sum  due;  and, 
therefore,  justice  should  not  be  defeated  by 
a  technical  objection  to  form.  The  act  giv- 
ing motions  of  this  kind,  is  a  remedial 
law;  and,  therefore,  all  subtilty  of  inter- 
pretation tending  to  overthrow  the  object 
of  it  should  be  discountenanced.  The  case 
falls  within  the  spirit  of  the  act  of  Jeofails ; 
and,  should  be  considered  as  helped  by  the 
equity  of  that  statute. 

Marshall,  contra. 
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The  notice  was,  that  the  plaintiff  would 
move  for  judgment  for  certificates ;  but,  the 
jadgment  actually  rendered  it  for  specie, 
to  be  discharged  by  certificates :  Which  is  a 
fatal  variance.  It  would  be  so  in  an  action 
at  common  law,  and,  therefore,  much  more 
in  a  summary  remedy  like  this.  If  certifi- 
cates were  out  of  circulation  altogether, 
how  would  this  judgment  be  discharged? 
It  must  be,  by  payment  of  the  specie  sum ; 
which  is  more  than  was  due;  and,  there* 
fore,  in  that  respect,  the  judgment  would 
be  unjust.  But,  an  invincible  objection 
is,  that  the  judgment  is  rendered  for  inter- 
est accruing,  after  the  judgment  against 
Graves  was  satisfied :  Which  I  believe,  has 
been  decided  in  this  Court  to  be  erroneous ; 
but,  if  not,  it  Is  nevertheless  clear,  that  the 
law  does  not  allow  the  party  to  recover  in- 
terest by  this  summary  mode.  If  he  chuses 
to  have  interest,  he  must  bring  his  action 
at  the  common  law. 

PENDLETON,  President.  If  the  Court 
should  t>e  of  opinion  that  the  judgment  of 
the  County  Court  was  not  sustainable,  the 
question  then  will  be,  whether  we  can  pro- 
ceed to  give  any  judgment  for  the  plaintiff? 
For,  as  certificates  are  not  a  medium  of  ex- 
change, but  a  specific  thing,  the  Court  are 
doubtful  whether  any  judgment  could 
446  be  rendered  *for  them,  should  they 
think  the  judgment  of  County  Court 
was  erroneous ;  and,  therefore,  we  wish  to 
hear  the  counsel  upon  this  point. 

Marshall.  I  always  thought  the  Court 
could  not  render  any  judgment  for  the 
plaintiff. 

Cur.  adv.  vult. 

The  cause  was  this  day  argued  again  by 
Dnval  and  Randolph,  for  the  appellant,  and 
Marshall  for  the  appellee. 

Por  the  appellant.  It  was  contended,  that 
judgment  might  be  entered  for  certificates. 
For,  debt  lay  at  common  law  for  specific 
things,  2  Bac.  Abr.  21 ;  Shep.  Abr.  13,  i  5, 
and,  therefore,  in  this  case,  where  the 
plaintiff  had  paid  certificates,  the  Court 
might  render  judgment  for  them  by  that 
name.  That,  although  the  judgment  was 
not  expressly  so  in  form,  yet  it  was  in  sub- 
stance ;  because,  the  penalty  was  to  be  dis- 
charged by  the  certificates.  That  no 
injustice  was -done  the  appellee,  by  the 
judgment  having  been  entered  for  the  pen- 
alty; because,  the  penalty  might  be  dis- 
charged by  the  true  sum  due.  That  in 
point  of  justice,  it  was  right  that  the  judg- 
ment should  be  for  certificates;  because, 
being  an  article  liable  to  fiuctuate  in  value, 
a  money  judgment  might  not  have  been 
equal  to  the  replacing  of  them.  That  the 
notice  was  sufficient;  because,  it  contained 
the  two  essential  points.  1st.  Sufficient 
certainty  to  enable  the  defendant  to  prepare 
for  his  defence.  2d.  Precision  enough,  for 
the  judgment  rendered  in  conformity  to  it, 
to  form  a  bar  to  a  future  action  for  the 
same  thing.  That  the  act  of  Assembly, 
which  gives  the  remedy  by  motion,  is  a 
remedial  law ;  and,  therefore,  should  be  ex- 
ponuded  liberally,  and  so  as  to  advance  the 
remedy.  That  in  such  case,  the  Court  ex- 
erciaes  an  equitable  jurisdiction ;  and,  that 


interest  was  due   in  conscience  as  well  as 

law.     Of  course,  that  the  Court  did  right  in 

allowing  it. 

For  the  appellee.     It   was   insisted,    that 

in    an    action    of     debt    for    specific 

447  things,  it  was   absolutely  ^necessary 
to  lay  the  value  of  them.     That    all 

the  cases  cited  by  the  appellant  were  so; 
and,  that  no  case  had  decided  the  contrary. 
That  the  value  here,  was  not  ascertained ; 
and,  therefore,  there  was  no  standard,  by 
which  the  certificates  could  be  discharged. 
That  in  actions  of  debt  for  foreign  money, 
the  constant  practice  was,  to  lay  the  value, 
in  order  that  there  might  be  a  measure  by 
which  the  specific  article  might  be  dis- 
charged. That  this  was  more  necessary  in 
the  case  of  certificates,  than  in  the  case  of 
foreign  monev ;  because,  the  latter  might 
always  be  procured  at  home  or  abroad ;  but, 
certificates  by  the  very  laws  which  created 
them,  were  subject  to  expire ;  and,  thus  it 
might  happen,  that  the  specific  article  could 
not  be  got  to  discharge  the  judgment.  That 
the  judgment  aid  not  pursue  the  notice. 
That  if  it  was  a  declaration,  the  variance 
would  be  fatal ;  and,  certainly  it  would  not 
be  pretended,  that  a  notice,  which  was  an 
innovation  upon  the  common  law,  might  be 
less  definite  than  a  declaration;  or,  that 
the  judgment  might  vary  from  the  notice, 
in  a  greater  degree,  than  it  could  from  the 
declaration,  in  a  suit  at  common  law.  That 
the  notice  should  state  the  claim,  with  as 
much  precision  as  a  declaration ;  and,  the 
judgment  should  as  strictly  pursue  the  one 
as  the  other.  That  the  act  of  Assembly  did 
not  permit  the  entering  of  judgment  for  the 
penalty;  which  should  be  for  the  amount 
paid  precisely,  and  that  no  excess  was  al- 
lowable. R.  C.  292,  [12  atat.  Larg.  269]. 
That  this  expressly  confined  it  to  the  sum 
paid;  and,  therefore,  that  a  departure 
could  not  be  sustained.  That  the  judicial 
part  of  the  judgment  was  for  the  penalty, 
and  the  residue  was  collateral,  and  a  mere 
rule  of  Court,  Ragsdale  v.  Balte,  2  Wash. 
201,  in  this  Court.  Which  was  a  complete 
answer  to  the  argument,  that  in  substance, 
the  judgment  was  for  the  certificates;  for, 
that  case  proves  that  the  judgment  is  really 
for  the  penalty ;  and,  therefore,  if  it  were 
true,  that  the  judgment  could  be  rendered 
for  the   certificates;  T^t  ttiat' cirttrm- 

448  stance  would  not  help  the  ^appellant's 
case.    That,  for  the  same  reason,  that 

judgment  could  not  be  rendered  for  the 
penalty,  interest  was  not  rightly  allowed; 
because,  it  was  an  excess  beyond  the  sum 
paid;  whereas  the  act  expressly  confined 
the  judgment  to  that  amount. 

ROANE,  Judge.  The  original  bond  re- 
ferred to  in  these  proceedings,  was  a  bond 
from  Webb  and  Graves  to  Reynolds,  condi- 
tioned to  be  defeasanced,  by  the  delivery 
on  a  certain  day  of  a  specific  sum  in  mili- 
tary audited  certificates. 

If  the  subject  of  the  defeasance,  had  been 
a  sum  certain  in  money,  then  judgment 
would  have  been  given  for  that  sum,  it  be- 
ing a  medium  of  universal  circulation  and 
a  just  standard  of  value.  This  likewise 
would  have  been  the  case    with   regard    to 


171 


I  CALL 


Virginia  Rxports,  Akkotatsd. 


440-461 


tobacco;  for,  this  commodity  being*  in  gen- 
eral circulation  and  a  permanent  staple  of 
the  country,  the  Legislature  has,  by  an 
express  provision,  given  it  some  of  the 
qualities  of  money ;  as,  for  instance,  that 
tobacco  contracts  shall  be  discharged  in 
kind. 

But,  with  respect  to  military  audited  cer- 
tificates, the  Legislature  has  made  no  such 
provision ;  and  such  an  effect  will  by  no 
means  result  from  their  general  nature  and 
quality. 

These  certificates  were  not  in  the  hands 
of  the  people  generally,  but  only  of  those 
who  had  composed  the  revolutionary  army 
and  a  few  speculators;  the  holders,  in  both 
of  which  descriptions  of  men,  calculated 
more  on  the  future  than  the  present  value 
thereof;  they  were  merely  of  a  temporary 
existence,  and  are  only  to  be  considered  as 
a  document  or  bond  from  the  public,  for 
the  payment  of  a  certain  sum. 

On  these  accounts,  and  because  of  the 
very  great  fluctuation  in  the  value  of  such 
certificates,  they  are  a  very  improper 
medium  for  estimating  damage.  By  such  a 
medium,  although  a  man  might  have  per- 
formed a  contract  by  a  purchase  with  501. 
in  money  at  a  given  day,  it  has  happened 
that,  within  a  very  few  months  afterwards, 
quadrujple  that  sum  would  not  have  indem- 
nified him. 
449  *Thus,  by  departing  from  a  stable 
medium  and  adopting  one  liable  to  be 
affected  a  thousand  ways;  and,  especially, 
by  the  monopoly  and  artifice  of  the  specu- 
lators, the  greatest  injustice  would  ensue. 
Nay  more,  it  might  happen,  and  .in  fact 
has  happened,  that  this  medium  should  be 
called  out  of  circulation,  and  thus  an  im- 
possibility be  created  of  performing  the 
contract  in  specie. 

B^or  these  reasons,  it  has  never  been  the 
policy  of  the  law  that  a  breach  of  a  con- 
tract, like  the  present,  should  be  remedied, 
in  any  other  way  than  by  a  just  estimation 
of  damages  in  money.  The  present  con- 
tract was  just  the  same  as  if  it  had  been  to 
deliver  any  other  kind  of  commodity ;  with 
this  difference,  however,  that  with  respect 
to  most  articles,  a  specific  payment  would 
be  less  unjust;  because  Aiey  are  more 
permanent  in  their  value  than  the  kind  of 
certificates  now  in  question. 

The  present  case,  then,  is  that  of  a  mere 
collateral  bond,  (according  to  the  general 
acceptance  of  this  country;)  and  the  under- 
taking of  the  security  goes  to  the  damages 
sustained  in  case  of  non-performance,  to 
be  estimated  in  money,  and  a  Court  of  Law 
has  no  power  to  award  a  delivery  of  the 
certificates  themselves. 

The  question  then  is,  whether  as  the  prin- 
cipal here  has  not  and  could  not  by  the 
policy  of  the  law,  have  bound  himself  to 
produce  the  certificates  themselves  by  a 
general  obligation  like  the  present ;  and,  as 
the  surety  has  not  undertaken  further  or 
otherwise  than  the  principal  himself  had 
undertaken,  the  appellant  shall,  in  conse- 
quence of  a  judgment,  which  ought  not  to 
have  been  rendered,  (to  which  the  principal 
was  no  party  and  which  the  security  might 


have  reversed,)  be  put  in  a  better  situation 
and  be  enabled  to  recover  the  certificates 
themselves? 

Let  me  premise,  that  I  do  not  meddle  with 
that  judgment ;  it  must,  for  any  thing 
450  I  say,  remain  in  *full  force:  But,  I 
am  compelled  to  take  a  view  of  the 
subject  as  connected  with  the  present  ques- 
tion, and  collaterally  to  say,  that  it  was  not 
warranted  by  the  ag^i^eement  in  question, 
under  the  laws  of  the  country. 

If  my  premises  are  correct,  it  might  with 
as  much  truth  be  argued,  that  a  judgment 
against  a  security  for  tobacco,  on  a  bond 
conditioned  for  the  payment  of  money,  if 
a  Court  could  be  found  to  render  such  a 
judgment,  would  justify  that  surety  in  re- 
covering tobacco  from  the  principal. 

Such  then,  would  be  the  consequence  of 
awarding  payment  against  the  principal, 
by  having  regard  only  to  what  he  has 
actually  paid  to  the  creditor,  and  keeping 
out  of  sight  his  original  engagement.  Yet, 
I  suppose  in  that  case,  that  a  payment  by 
the  surety,  of  what  was  not  contracted  to 
be  paid  in  the  original  document,  wonld 
not  be  a  payment  by  him  as  security ;  and 
that  a  third  person  by  his  act,  nay  more, 
that  a  Court  of  Justice  by  a  judgment  to 
which  the  principal  was  no  party,  could  not 
bind  him  to  pay  that  which  he  had  never 
contracted  to  pay.  And  this  is  a  fortiori, 
where  the  payment  is  to  be  in  a  medium 
not  recognised  as  a  just  medium  of  circu- 
lation by  the  laws  of  the  country. 

This,  however,  might  be  removed  by  re- 
quiring in  the  judgment  against  the  secu- 
rity, which  is  to  warrant.a  recovery  against 
the  principal,  a  conformity  to  the  original 
engagement;  and  this  would  impose  no 
hardship  on  the  security. 

This  reasoning  is  of  a  general  nature ; 
but  it  is  supposed  it  will  lose  none  of  its 
force  when  applied  to  a  recovery  in  the 
second  instance,  by  a  summary  proceeding 
on  a  motion* 

Let  us  next  see,  whether  we  are  im- 
periously driven  into  such  a  construction 
by  the  act  of  1786,  [c.  15,  12  Stat.  Larg. 
268;  R.  C.  c.  116,  p.  460,  ed,  1819,]  for  re- 
lieving securities?  It  must,  indeed,  be  a 
positive  and  imperious  statute,  which  would 
induce  me  to  sustain   such   a  judgment,  in 

opposition  to  such  principles. 
451.  *That  act,  reciting  as  a  grievance 
the  delays  incurred  by  sureties  in 
getting  reimbursement  from  the  principals, 
provides  in  future  a  more  expeditions  mode 
of  recovery ;  and  this  it  is  supposed  was 
the  only  object  of  that  law,  as  it  is  the  only 
one  which  is  stated,  or  which  occurs  as 
necessary  to  be  attained. 

If  this,  then,  be  the  case,  will  a  Court  of 
law  acting  in  lieu  of  a  jury,  give  a  judg- 
ment which  it  is  supposed  would  never  have 
been  authorised  by  the  verdict  of  a  jury? 
Will  such  a  Court,  exercising  the  equitable 
functions  of  a  jury,  give  a  ruinous  judg- 
ment for  that  which  was  never  in  the  con- 
templation of  any  of  the  parties;  merely 
because,  by  an  ex  parte  decision  (possibly 
'had  by  .collusion,)  it  was  supposed  to  be 
the  subject  for  which  judgment  ought  to  be 
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given ;  when  in  fact  it  appears  to  be  such  a 
judgement,  as,  with  reference  to  the  contract 
sod  law,  no  Court  ought  to  have  rendered? 
I  believe  no  jury  could  be  found  to  render 
such  a  verdict. 

I  suppose  it  will  readily  be  admitted,  that 
that  construction  of  a  statute  shall  be  pre- 
ferred, which  will  not  tend  to  bind  a  person 
by  a  judgment  to  which  he  was  no  party, 
which  will  not  tend  to  saddle  him  with 
that  he  never  contracted  to  pay ;  and  which 
will  not  put  it  in  the  power  of  a  third  per- 
son to  charge  him,  collaterally  and  by  a 
Bide  wind,  further  and  otherwise  than  his 
original  creditor  could  charge  him  directly, 
in  consequence  of  his  real  undertaking. 
Although,  it  is  not  necessary  for  me  to  en- 
quire, whether  a  Lreglslature  has  power  to 
contravene  these  principles;  yet,  it  is 
enough  for  my  purpose  to  say,  that,  if  they 
be  equivocal,  the  construction,  which  ac- 
cords with  them,  shaU  prevail. 

In  the  body  of  the  act  of  1786,  there  is 
nothing  to  drive  us  from  these  principles. 
1  have  already  said  that  the  intention  of 
the  act  was  only  to  expedite  the  recov- 
ery. 
452  *The  first  clause  of  the  act  is,  that 
where  judgment  hath  been  entered  up 
against  any  person  as  security,  and  the 
amount  of  such  judgment  hath  been  paid  by 
him,  it  shall  be  lawful  for  such  security  to 
obtain  judgment  by  motion,  for  the  full 
amount  of  what  he  shall  have  paid,  &c. 
This  clause  being  general,  would  be  taken 
to  refer  to  the  undertaking  of  the  plaintiff 
in  the  motion,  as  well  as  to  the  judgment; 
but  this  construction  is  further  fortified,  by 
the  terms  judgment  against  him  as  security, 
and  it  is  clear  that  a  judgment  against  a 
man,  not  warranted  in  his  character  of  se- 
curity, does  not  come  within  the  meaning 
of  the  clause.  The  general  expression  or 
other  thing,  in  the  next  clause,  is  refera- 
ble to  the  condition  of  the  bond,  and  not  to 
the  judgment,  so  as  to  authorise  a  judg- 
ment for  such  other  thing.  As,  for  in- 
stance, in  the  present  case,  the  condition 
of  this  bond  is  to  pay  certificates ;  and  the 
meaning  of  the  clause  is,  that  a  security  to 
a  bond  of  this  kind  may  recover  from  his 
(ffincipal;  but  the  general  law,  as  to  the 
particular  subject  of  the  recovery,  is  en- 
tirely unaffected  by  this  act.  This  opinion 
is  enforced  by  the  latter  part  of  the  same 
clause,  where  it  is  provided,  that  in  case  of 
a  payment  by  one  obligor,  he  may  recover 
and  sue  out  execution  against  the  other 
obligors  for  their  respective  proportions 
of  the  said  debt;  dropping  the  terms,  or 
other  thing,  before  used. 

Thus  then,  the  true  construction  of  the 
act  does  not  assail  the  principles  I  have  be- 
fore endeavored  to  lay  down ;  to  say  the 
least,  it  is  silent  on  the  subject;  and  those 
principles,  deemed  in  themselves  to  be  im- 
pregnable, must  control  the  present  case. 

The  result  is,  that  the  present  appellant 
(not  having  in  the  former  action  ascer- 
tained in  money  and  paid  the  damages  sus- 
tained by  the  failure  to  deliver  the  certifi- 
cates ;  and  for  which  alone  he  was  bound  as 
security;  but  having   suffered   and    paid  a 


judgment  for  certificates,  with  respect 

453  to  *which    in    themselves    after    the 
day,  of  delivery  the  appellee  was  not 

chargeable)  has  not  made  such  a  case  as  to 
entitle  him  under  the  act  of  1786,  to  recover 
the  said  certificates  or  even  the  penalty  of 
the  bond :  The  former  for  the  reasons  al- 
ready given:  The  latter,  because  among 
other  reasons,  the  penalty  has  not  been 
paid  or  discharged  by  the  appellant. 

What  remedy  the  appellant  may  have  in 
the  premises,  is  not  necessary  for  me  to 
enquire;  but  for  the  reasons  now  given, 
the  judgment  of  the  Court  of  Hustings  was 
erroneous,  in  not  over-ruling  the  motion 
for  the  judgment ;  and  that  of  the  District 
Court  was  also  erroneous,  in  not  correcting 
that  of  the  Court  of  Hustings,  according  to 
the  idea  I  have  just  stated ;  but  instead 
thereof,  giving  a  judgment  for  the  certifi- 
cates. 

FLEMING,  Judge.  It  is  objected,  that 
the  original  judgment  in  the  Court  of 
Hustings  against  Graves,  as  security  for 
Webb,  was  erroneous,  as  the  damages,  for 
breach  of  the  condition  of  the  bond  were 
assessed  in  certificates  and  not  in  money ; 
and,  consequently,  that  all  the  proceedings 
subsequent  thereto  are  likewise   erroneous. 

But  whether  the  original  judgment  was 
erroneous  or  not,  appears  to  me  to  be 
wholly  immaterial  in  the  present  stage  of 
the  business,  as  it  was  acquiesced  in  by 
both  Graves  and  Webb. 

Graves  as  Webb's  security,  paid  the 
amount  of  the  judgment  for  39751.  8s.  9d. 
in  military  certificates,  carrying  an  inter- 
est of  six  per  cent,  per  annum;  and  it  ap- 
peared, on  the  trial  of  Graves's  motion  in 
the  Court  of  Hustings,  that  Webb  had  reim- 
bursed him  upwards  of  22001.  having 
reduced  the  balance  to  17711.  12s.  Id. 
Therefore,  had  the  Court  given  judgment 
for  that  sum,  I  should  have  thought  it 
right;  as  it  would  then  have  been  for  the 
real  balance  due  to  Graves;  and  agreeable 
to  the  notice  given  to  Webb. 

454  *The  act  of  Assembly,  to  empower 
securities  to   recover  damages   in   a 

summary  way,  passed  in  the  year  1786,  and 
re-enacted  in  1792,  makes  use  of  very  ex- 
tensive language ;  for,  it  declares,  that  it 
shall  be  lawful  for  the  security  or  securities 
to  obtain  judgment  by  motion  against  the 
principal  obligor  or  obligors,  his,  her,  or 
their  heirs,  Ac.  for  the  full  amount  of  what 
shall  have  been  paid  by  the  security  or  se- 
curities, Ac. ;  (which  would  seem  to  in- 
clude whatever  was  recovered  against  the 
security).  And  in  the  next  section  of  the 
act,  which  gives  a  remedy  to  one  security 
against  the  others,  in  order  to  compel  them 
to  bear  an  equal  proportion  of  the  debt  re- 
covered, the  words  are,  **  where  there  shall 
be  two  or  more  securities  jointly  bound, 
Ac.  in  any  bond,  bill,  note,  or  other  obli- 
gation for  the  payment  of  money  or  other 
thing. ' '  By  which  the  Legislature  probably 
had  in  contemplation  military  and  other 
certificates;  as  there  were  at  that  time  and 
long  since,  vast  quantities  of  them  in  cir- 
culation ;  and  in  which  great  numbers  of 
people    were    daily    speculating.      At    ?^ 
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events,  the  words  are  larg^e  enough  to  in- 
clude a  remedy,  in  kind,  for  whatever  was 
recovered  against  the  security ;  and,  there- 
fore, I  think  the  Court  should  adhere  to  that 
construction. 

But  I  am  of  opinion,  th^t  neither  the 
above  recited  act  of  Assembly,  nor  the  no- 
tice given  to  Webb,  authorised  a  judgment 
on  motion  for  the  penalty  of  the  bond; 
which  differs  from  the  first  judgment  as 
well  in  the  sum,  as  in  the  subject ;  it  being 
for  specie,  instead  of  certificates. 

It  is  objected  to  the  judgment  of  the 
District  Court,  that  interest  is  given  on 
the  certificates.  But  the  judgment,  as  I 
understand  it,  is  in  fact  for  audited  certifi- 
cates, carrying,  on  the  face  of  them,  an 
interest  of  six  per  cent. 

Upon  the  whole,  I  think  the  judgment  of 
the  District  Court  is  right;  and  that  it 
ought  to  be  affirmed. 

455  *CARRINGTON,  Judge.    I  consider 
the  reversal  by  the  District  Court   to 

be  right  in  substance,  but  not  for  the  rea- 
son already  given.  The  notice  was  in- 
tended merely  to  inform  the  defendant  on 
what  judgment  the  plain tifi"  meant  to  pro- 
ceed; and  if  it  was  such,  that  the  plaintiff 
could  not  mistake  the  object  of  the  motion, 
it  was  sufficient;  especially,  in  such  a  case 
as  this,  where  it  does  not  appear  that  Rey- 
nolds had  two  judgments  against  Graves, 
on  account  of  the  defendant ;  who,  there- 
fore, could  not  have  been 'mistaken,  in  the 
object  of  the  notice ;  and,  consequently,  I 
think  there  was  no  cause  to  reverse  the 
judgment,  upon  that  ground. 

But  for  another  reason,  the  judgment  of 
the  Hustings  Court,  was  in  my  opinion 
wrong  and  ought  to  have  been  reversed ; 
namely,  that  it  is  given  for  the  penalty  of 
the  original  bond;  which  was  merged  in 
the  first  judgment  and  could  not  be  acted 
on  again.  Therefore,  the  plaintiff  in  the 
motion  should  only  have  recovered  the  full 
amount  paid  by  him  as  security ;  for,  that 
was  the  sum  due ;  and  judgment  ought  not 
to  have  been  entered  for  any  other.  Upon 
that  ground,  then,  I  think  the  District 
Court  did  right  in  reversing  the  judgment. 

It  remains  to  be  considered,  whether  the 
final  judgment  of  the  District  Court  can  be 
supported? 

The  judgment  is  for  17711.  12s.  Id.  in 
audited  certificates;  and  in  an  action,  I 
own  I  should  have  difficulties;  as  I  am  dis- 
posed to  think,  that  the  value,  in  that  case, 
ought  to  be  settled  in  money  by  a  jury ; 
and  found  in  damages.  But  the  act  of 
1786  is  a  remedial  law,  made  for  the  imme- 
diate relief  and  benefit  of  securities:  to 
restore  to  them  in  a  speedy  manner,  the 
subject  they  had  lost  by  their  engagements. 
It  enacts,  that  they  shall  by  motion  recover 
the  full  amount  of  what  shall  have  been 
paid ;  and  in  another  clause  giving  remedy 
to  one  joint  security  against  another,  it  de- 
clares that  the  security, who  has  paid,  shall 
recover  against  the  other  his  proportion  of 
money  or  other  thing  paid :  Which  terms 
necessarily     comprehend,      whatever 

456  *the  judgment  against  him  shall  have 
been   rendered   for.     The    words   the 


full  amount  paid,  and  money  or  other  thing 
paid,  must  include  every  species  of  property 
for  which  the  judgment  was  given ;  and 
they  cannot  be  satisfied  without.  So,  that, 
comparing  the  remedy  with  the  spirit  and 
intention  of  the  law,  I.thiak  the  jodgment 
of  the  District  Court  right;  and  that  it 
ought  to  be  affirmed. 

If  this  should  bind  hard  on  Webb,  on  ac- 
count of  the  scarcity  of  certificates,  be  will 
always  have  a  Court  of  Equity  open  to 
him,  where  he  may  be  relieved;  as  for- 
merly was  done  in  cases  of  judgments  for 
the  penalty  of  bonds. 

PENDLETON,  President.  I  agree  with 
the  first  Judge,  who  gave  his  opinion,  as 
to  the  entering  judgment  for  certificates 
instead  of  money  in  the  first  suit ;  because, 
certificates  are  not  to  be  considered  as  a 
circulating  medium  for  which  judgment 
ought,  in  ordinary  cases,  to  be  rendered. 
The  first  judgment,  therefo«'e,  might  cer- 
tainly  have  been  reversed,  if  the  attempt 
had  been  made. 

But  this  not  having  been  done,  the  ques- 
tion is,  whether  the  Court  can  enquire  into 
that  point  upon  the  present  record?  And  I 
think  we  cannot;  for,  it  remains  unre- 
versed and  in  full  force.  Therefore,  for 
any  thing  which  the  Court  can  now  say,  to 
the  contrary,  it  must  be  considered  as  right 
in  point  of  law. 

Neither  is  there  any  room  to  impeach  it 
on  the  ground  of  collusion ;  because,  the 
suit  was  adversary  and  the  trial  by  jury  : 
whereas,  the  collusion  contemplated  by  the 
act  of  Assembly  was  that  of  a  judgment 
by  confession. 

The  question  then  is,  whether  Graves 
having  paid  certificates  specifically,  a 
judgment  can  be  entered  for  him,  under  the 
act    of    Assembly,  for    the    same    specific 

thing? 
457  *The    clause,    giving    the    remedy 

against  the  principal,  is  for  the 
amount  paid,  without  saying  whether  the 
payment  shall  be  in  money,  tobacco,  or 
other  thing  recovered;  and,  on  this,  a  doubt 
might  arise,  whether  it  must  not  be  con- 
fined to  money  or  tobacco?  the  only  me- 
diums, for  which  the  laws  had  theretofore 
authorised  the  Courts  to  enter  judgment. 
But,  the  next  clause,  giving  the  like  remedy 
for  contribution,  to  a  security  against  his 
associates,  permits  it  to  be  done,  upon  a 
judgment  for  money  or  other  thing;  and, 
since  I  cannot  suggest  a  reason  for  any 
distinction  between  the  two  cases,  I  will 
add  this  particular  description  to  the  gen- 
eral words  of  the  first  clause;  and,  will 
read  it  thus:  *^  for  the  full  amount  of  the 
money  or  thing  paid  by  the  security:" 
Which  will  justify  the  judgment  of  the 
District  Court. 

It  is  not  unlikely,  that  the  Lregislatnre, 
reflecting  on  the  great  quantity  of  these 
papers,  which  were  then  in  circulation  and 
the  subject  of  daily  contracts,  might  have 
looked  forward  to  instances  where  the  se- 
curity had  actually  paid  the  certificates; 
and,  purposely  provided  for  the  case. 

The  case  of  a  tobacco  judgment  on  a 
money  bond  does  not  apply ;  because,   that 
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would  be  a  departure  from  the  contract ; 
bat,  the  judgment  in  the  present  case  has 
pursued  the  bond,  and  is  consistent  with 
the  contract.  So,  that  the  defendant  is 
not  compelled  to  pay  a  different  article  from 
that  which  he  originally  contracted  for. 

The  judgment  of  the  District  Court  is   to 
be  affirmed. 

458  *Jones  v.  Jones. 

[Saturday,  NoTember  8, 17M.) 
Piteats— Inclusive— Jofait  Tenants.*— Inclusive  patent 

to  three,  creates  a  Joint  tenancy. 
Stflw-5naw— Same— Case  at  Bar.— A  father  and  three 
sons  obtain  sei>arate  patents  for  400  acres  of  land, 
each  adjoining  to  one  another:  and  the  father 
obtains  a  patent  for  another  tract  of  400  acres: 
afterwards,  the  three  take  one  incinslTe  patent 
for  the  whole  tracts,  and  another  tract  of  1162 
acres.  This  destroys  the  separate  estates  In  the 
first  three  tracts;  and  creates  a  Joint  tenancy  in 
the  whole  S7Q8  acres,  comprised  in  the  patent 

In  a  writ  of  right  (brought  by  John  Jones 
against  William  Jones)  the  jury  found  a 
special  verdict,  which  stated :  That  Thomas 
Jones,  in  his  life-time,  obtained  a  patent 
for  4O0  acres  of  land  on  the  10th  of  June, 
1740.  That  John  Jones,  the  demandant, 
obtained  a  patent  dated  the  10th  of  June, 
1740,  for  a  tract  of  land  adjoining  the  said 
400  acres,  and  containing  400  acres  also. 
That  William  Jones,  the  defendant,  on  the 
lOtb  of  June,  1740,  obtained  a  patent  for  a 
tract  of  land  adjoining  the  last  mentioned 
tract;  and,  likewise,  containing  400  acres. 
That  the  said  Thomas,  on  the  12th  of  Jan- 
nary,  1746,  obtained  a  patent  for  400  acres. 
That  the  said  Thomas  was  father  to  the 
said  John  and  William.  That  on  the  10th 
day  of  September,  1755,  an  inclusive  pat- 
ent was  obtained  by  the  said  Thomas, 
John,  and  William,  for  a  tract  of  land  con- 
taining 2762  acres ;  which  included  as  well 
all  the  tracts  for  which  patents  were  ob- 
tained by  the  said  Thomas,  John  and  Wil- 
liam, severally  as  aforesaid,  as  1162  acres 
never  before  granted.  That  the  said 
Thomas,  John  and  William,  sold  part  of 
the  said  1162  acres  to  Hog  Glover.  That 
the  said  Thomas  died  between  the  years 
1766  and  1770;  and,  that  the  said  John  Jones 
is  bis  eldest  son  and  heir  at  law.  That  the 
said  William  is  in  possession  of  the  said 
400  acres,  patented  to  his  father  on  the 
12th  of  January,  1746 ;  which  is  the  land  in 
controversy.  That  John  Jones,  the  demand- 
ant, is  in  possession  of  the  400  acres  pat- 
ented to  his  father  on  the  10th  of  June, 
1740;  and,  of  the  tract  for  which  he  him- 
self obtained  a  patent,  as  aforesaid,  on  the 
same  day  and  year  last  mentioned.  That, 
besides  the  tract  of  land  in  contest,  the  said 
William  Jones  is  in  possession  of  the 
tract  for  which  he  obtained  a   patent 

459  *the  10th  of  June,  1740,  as  aforesaid ; 
and,  if  upon   the  whole   matter,    the 

law  be  for  the   demandant,    then    the  jury 
find  for  him ;  but,  if  the   law   be   for   the 
tenant,  then  they  find  for  him.' 
The  District  Court  gave  judgment  for  the 

*See  monographic    noU  on  '*Jolnt  Tenants  and 
Tenants  in  Common.*' 


demandant;  and    from   that  judgment  the 
tenant,  appealed  to  this  Court. 

Marshall,  for  the  appellant. 

The  question  is,  whether  the  iirst  patents 
were  surrendered  by  the  acceptance  of  the 
last?  For,  if  so,  the  parties  were  joint- 
tenants,  and  the  judgment  of  the  District 
Court  is  consequently  wrong.  The  case  is 
not  within  the  act  of  Assembly ;  and,  there- 
fore, it  is  to  be  considered  independent  of 
it.  But,  according  to  the  general  doctrines 
of  the  law,  the  accepting  of  a  subsequent 
patent  is  a  surrender  of  the  first ;  because 
the  party,  by  accepting,  admits  the  right 
to  grant ;  and,  therefore,  is  estopped  from 
saying  at  a  future  time,  that  the  public  had 
no  estate  in  the  premises ;  but  that  a  prior 
right  existed  in  himself. 

Randolph,  on  the  same  side.  This  is  the 
case  of  a  special  verdict  in  a  writ  of  right, 
and  as  to  that  point,  must  depend  on  the 
opinion  of  the  Court  in  the  case  now  under 
consideration.  Shaw  et  ai.  v.  Clements, 
ante,  429. 

But,  upon  the  other  points,  I  contend  that 
the  judgment  is  erroneous.  Under  the  Royal 
Government,  all  lands  were  held  mediately 
or  immediately  of  the  Crown,  which  became 
entitled  upon  an  escheat  or  forfeiture ;  and, 
therefore,  the  King  was  capable  of  taking 
a  surrender.  Tenant  in  fee  simple,  indeed, 
cannot  surrender  to  a  tenant  in  fee  simple, 
Shep.  Touch.  303;  but  a  Lord  having  rem- 
edy by  cessavit,  may  accept  a  surrender. 
Shep.  Touch.  303,  304.  Surrenders  are 
either  express,  or  in  law ;  and  the  present 
case  is  of  tlie  last  kind.  Shep.  Touch. 
300,  305.  [Davison,  d.  Bromley  v.  Stan- 
ley,] 4  Burr.  2210.  The  act  of  1748,  [5 
Stat.  Larg.  403,]  for  regulating  convey- 
ances, does  not  aifect  the  case ;  for,  it  was 
a  maxim  of  the  law  in  those  days,  that  the 
King  was  not  bound  by  a  statute,  unless 
he  was  expressly  named  in  it,  and  he  is  not 

named  in  that  act. 
460         *Call,  contra. 

The  cause  is  clearly  in  favor  of  the 
appellee,  whether  it  be  considered  upon  the 
intention  of  the  parties,  the  act  of  Assem- 
bly, or  the  principles  o^  the  common  law 
relative  to  surrenders. 

1.  Upon  intention. 

The  object  of  the  parties  was  plainly  not 
to  alter  the  old  estates  and  expose  them 
to  the  hazard  of  survivorship,  to  the  injury 
of  their  families;  but  merely  to  annex  the 
new  lands  to  the  old,  in  order  to  avoid  the 
trouble  and  charge  of  new  improvements, 
and  the  forfeitures  to  which  they  would 
have  been  liable,  had  they  taken  up  the 
new  land  independently  of,  and  without 
reference  to  the  old. 

That  this  was  their  intention,  is  evident 
from  the  following  reflections;  namely, 
that  it  is  not  credible,  that  the  eldest  son 
would  have  consented,  not  only  to  have  put 
his  own  tract  in  hazard,  but  to  have  de- 
stroyed his  hopes  by  descent,  for  the  mere 
chance  of  getting  the  estate  of  his  younger 
brother.  That  would  have  been  to  have 
staked  two  chances  against  one :  A  game, 
much  too  bold  for  any  man  in  his  senses 
to  have  played.     Nor  is   it   probable,    that 
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the  younger  son  would  have  surrendered 
his  own  lands,  (which  perhaps  were  the 
only  inheritance  he  might  have  to  leave  his 
family, )  upon  the  mere  chance  of  outliving 
his  father  and  brother:  And  the  father 
could  have  had  very  little  temptation  to 
sacrifice  the  freehold,  from  which  his  de- 
clining years  were  to  be  supported,  and  to 
put  it  out  of  his  power  to  provide  for  the 
rest  of  his  family,  upon  the  mere  expecta- 
tion of  out-living  his  sons ;  whose  chances 
of  survivorship,  accordinjg  to  the  course  of 
nature,  were  much  better  than  his  own. 

Therefore,  if  the  intention  of  the  parties 
only  be  considered,  it  is  manifest  that  they 
did  not  mean  to  disturb  their  prior  titles ; 
which  they  desired  should  continue  as 
461  they  were,  without  danger  *or  haz- 
ard ;  an'^  that  they  merely  designed  to 
avoid  the  inconveniences  resulting  from  a 
separate  patent  for  the  1162  acres,  which 
they  wished  to  take  up  in  one  body,  in 
order  to  get  rid  of  the  expenses  of  obtain- 
ing separate  patents. 

2.  Upon  the  act  of  Assembly. 

The  act  does  not  contemplate  such  cases 
under  any  other  point  of  view;  than  that 
just  mentioned ;  because  the  inclusive  pat- 
ent is  but  a  substitution  of  the  old  double 
patent,  which  was  cleariy  understood  in 
the  sense  contended  for  by  us. 

For,  the  act  of  1677,  [2  Stat,  Larg.  412,  ] 
recites,  that  ^ diverse  persons,  to  save  the 
trouble  and  charge  of  seating  new  taken -up 
dividends  of  lands,  doe  customarily  add  new 
parts  of  land  to  former  pattented  dividends;" 
and,  therefore,  it  merely  gives  the  Secre- 
tary an  additional  fee  of  so  many  times 
eighty  pounds  of  tobacco,  as  there  are  sev- 
eral tracts  in  the  patent,  without  altering 
the  course  of  proceeding,  or  disturbing 
the  estates. 

This  plainly  proves,  that  the  former  prac- 
tice was  expressly  founded  on  the  motive  of 
avoiding  the  trouble  and  charge  of  new- 
seating  the  added  lands;  and  that  the 
several  tracts,  in  the  opinion  of  both  Leg- 
islature and  people,  were  still  considered  as 
separate  and  distinct. 

Therefore,  as  the  inclusive  patent,  only 
came  in  the  room  of  the  double  patent,  it 
is  fair  to  extend  the  same  idea  to  that  also. 

But  then,  it  will  perhaps  be  said,  that  the 
act  of  1748,  [5  Stat.  Larg.  418,]  declares, 
that  all  the  tracts  shall  be  accounted  as  one 
entire  tract ;  and,  therefore,  that  it  must 
be  taken  as  a  joint  estate.  That  part  of 
the  act.  though,  instead  of  favoring,  mili- 
tates against  the  construction  contended  for 
by  the  appellants. 

1st.  Because  such  a  declaration  would 
have  been  unnecessary,  if  a  surrender  o/ 
the  first  patent  could  be  implied;  for, 
it  would  have  inevitably  followed, 
462  *from  the  surrender,  that  the  whole 
would  have  been  considered  as  one 
tract,  without  any  Legislative  declaration 
to  that  effect ;  and,  therefore,  the  declara- 
tion proves,  that  the  Legislature  did  not 
suppose  that  a  surrender  would  be  implied. 

2d.  Because  there  is  a  difference  between 
the  tract  and  the  estate  in  the  tract.  For, 
a   man   may   hold   several  parcels  as  one 


tract,  and  yet  his  title  to  them  may  be 
founded  on  different  rights.  So,  here,  the 
parties  would  hold  the  whole  as  one  entire 
tract,  but  their  rights  would  be  founded  on 
different  patents. 

3d.  Because  the  act  afterwards  declares, 
that  any  improvements  thereafter  made, 
shall  extend  to  the  whole  tract;  which 
would  have  been  useless,  if  a  surrender 
could  be  implied;  for  the  improvements 
would,  in  that  case,  have  extended  to  the 
whole,  necessarily.  The  insertion  of  it, 
therefore,  proves,  that  the  Legislature 
thought  that  the  tract  was  not  to  be  consid- 
ered as  entire  to  every  purpose. 

4th.  Because  the  act  also  says,  that  the 
future  improvements  shall  extend  towards 
saving  of  the  whole  tract,  in  proportion  to 
the  improvements;  which  would  have  been 
likewise  unnecessary,  unless  the  tracts  were 
considered  as  separate,  as  the  improvements 
would  necessarily  have  saved  the  whole. 
Besides,  the  expression  supposes  that  some 
part  would  have  seen  saved  by  the  improve- 
ments, which  could  not  have  been,  without 
saving  the  whole,  unless  the  tracts  were 
considered  as  separate. 

Of  course,  they  were  to  be  considered  as 
one  entire  tract  sub  modo  only ;  that  is  to 
say,  so  as  to  let  the  improvements  extend 
to  save  the  whole;  but  the  titles  were  to 
remain  as  before,  and  this  for  a  good  rea- 
son ;  because,  entries  after  the  first  patents, 
but  prior  to  the  inclusive,  might  otherwise 

have  gained  a  preference. 
463  *Therefore,    the    true   construction 

of  the  act  accords  with  the  views  of 
the  parties,  which  were  to  retain  their  old 
estates,  and  only  to  become  joint  tenants 
of  the  1162  acres. 
3.  Upon  Common  Law  principles. 
Upon  these,  it  is  clear,  that  no  surrender 
was  wrought,  by  the  inclusive  patent. 

A  surrender  must  be  of  a  greater  estate 
into  a  lesser ;  for,  the  lesser  must  be  capa- 
ble of  merging  in  the  greater.  Shep. 
Touch.  [300*]  Perk.  584;  2  Black.  Com.  326. 
But  here,  was  no  greater  estate  in  which 
the  lesser  might  merge.  For  the  King  had 
only  a  possibility,  and  no  estate ;  and  an 
estate  in  fee  cannot  merge  in  a  possibility. 
Shep.  Touch.  303. 
To  this  rule  there  are  but  two  exceptions : 
1st.  The  case  of  a  copyhold,  which,  de- 
pending on  the  custom,  no  argument  can 
be  drawn  from  it;  besides,  there,  the  tenant 
is  merely  tenant  at  will,  and  the  estate  is 
in  the  Lord ;  who,  having  the  greater  and 
worthier  title,  is,  consequently,  capable  of 
taking  a  surrender. 

2d.  The  case  of  the  cessavit,  mentioned 
by  Mr.  Randolph,  and  stated  in  Shep. 
l^such.  and  Perkins.  But  the  reason  of 
that  case  does  not  hold  here,  for  it  supposes 
a  forfeiture  to  have  actually  incurred ;  so, 
that  the  Lord  has  the  estate  revested  in 
him  by  the  tenant's  neglect;  but,  having 
only  a  right  of  entry,  he  uses  the  cessavit 
to  enforce  it.  Therefore,  he  has  the  whole 
estate  in  him,  and  the  surrender  only  oper- 
ates as  a  release  of  the  tenant's  right. 
Consequently,  before  that  case  can  be 
brought    to  bear  on    this,    it  will  be  neces- 
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sary  to  shew,  that  an  actual  forfeiture  had 
incnrred,  prior  to  the  issuing  of  the  new 
patent;  ao,  that  the  government  had  a  right 
of  action  for  the  recovery.  But,  the  patent 
supposes  the  contrary ;  and,  that  the  pat- 
entee's   rights  were    effectual    and    tinim- 

paired. 
464  ^Therefore,  as  neither  of  these  ex- 
ceptions contravene  the  general 
doctrine,  it  remains  in  full  force;  and, 
consequently,  there  could  not  be  a  surren- 
der, even  by  deed,  in  such  a  case ;  but,  if 
the  deed  operated  at  all,  it  would  be  by 
way  of  grant,  and  not  of  surrender. 

But,  it  is  a  rule,  that  whatever  cannot 
pass  without  deed,  cannot  be  surrendered 
without  deed.  Perk.  581.  Now,  here,  the 
g^ant  was  by  deed ;  and,  by  law,  must  have 
been  so.  Therefore,  it  could  not  be  sur- 
rendered without  a  deed. 

The  mere  destruction  of  the  patent  would 
not  have  divested  the  estate,  [Bolton  v. 
The  Biah.  of  Carlisle,]  2  H.  Black.  263;  and, 
therefore,  if  the  patents  had  actually  been 
delivered  up  and  cancelled,  that  would  not 
have  revested  the  estate  in  the  King, 
without  a  deed.  Much  less  is  it  so  revested, 
when  the  patents  have  been  retained  and 
not  delivered  up. 

Of  course,  a  surrender  by  implication 
cannot  be  inferred;  especially  as,  from 
the  nature  of  things,  that  only  takes  place 
where  there  may  be  a  surrender  in  deed. 
Which,  as  before  observed,  can  only  be,  in 
those  cases  where  there  may  be  a  merger. 
The  new  patent  refers  to  the  old,  and 
shews  the  intent  to  have  been,  that  there 
should  be  no  surrender.  Consequently, 
none  is  to  be  implied.  1  L#eon,  303.  Be- 
sides, a  patent  must  be  actually  cancelled, 
or  it  will  retain  its  force.  5  Com.  Dig. 
280,  283;  and,  therefore,  as  it  is  not  pre- 
tended that  the  original  patents  have  ever 
been  cancelled,  they  remain  in  full  force. 
The  consequence  of  which,  is,  that  the 
several  estates  in  the  first  tracts  are  not  de- 
stroyed, and  the  whole  turned  into  a  joint- 
tenancj,  as  the  other  side  would  have  it ;  but 
each  proprietor  remained  sole  tenant  of 
his  former  tract,  and  was  only  joint-tenant 
with  the  others  in  the  1162  acres. 

But  the  act  of  1748,    c.    1,    {    1,    [5   Stat. 
Larg.  406,]    is   conclusive.     For,    by   that. 


of  the  parties.  The  inclusive  patent  was 
merely  intended  as  a  confirmation  of  the 
old.  For,  it  has  the  operative  word  con- 
firm ;  and  there  is  an  express  reference  to 
the  old  patents.  The  last  patent  does  not 
mention  the  surrender  of  the  first,  but  on 
the  contrary  they  are  spoken  of  as  subsist- 
ing. It  appears  from  Viner's  Abr.  that 
the  better  opinion  is  that  the  King  cannot 
accept  a  surrender;  and  1  Inst.  1,  shews 
that  the  highest  estate  is  a  fee  simple. 
Therefore,  in  the  present  instance,  there 
was  no  higher  estate  in  the  King  to  sur- 
render to.  Shepherd,  in  the  passages  al- 
luded to,  was  speaking  of  surrenders 
properly  so  called ;  that  is  to  say,  of  a 
lesser  to  a  greater  estate.  The  sum  ex- 
pressed, as  the  consideration  of  the  grant, 
shews  that  the  new  land  only  was  intended 
to  be  conveyed ;  and  that  the  old  was  to 
stand  under  the  former  patents ;  because, 
the  sum  is  exactly  what  ought  to  have 
been  paid  for  1162  acres;  and  the  4  Burr. 
2211,  shews  it  is  to  be  a  surrender  or  not, 
as  the  parties  intended.  As  to  the  case  of 
a  cessavit,  insisted  on  by  Mr.  Randolph,  it 
does  not  apply.  For,  here  is  no  forfeiture 
proved,  and  the  Court  will  not  presume  it. 
On  the  contrary,  the  terms  of  the  inclusive 

patent  shew  there  was  none. 
466  ^Randolph,  in  reply. 

The  circumstances  in  the  case,  re- 
lative to  the  cessavit,  existed  here;  for 
there  might  have  been  a  forfeiture ;  and 
the  patentees  under  the  inclusive  patent  are 
estopped  from  recurring  to  the  old  patents. 
L/itt.  {  667.  Re-granting  the  old  tracts  of 
land,  shews  the  intention  of  the  parties  to 
consolidate  the  estates;  or  else  the  words 
of  conveyance  will  have  no  operation.  For, 
erase  all  the  words  relative  to  the  former 
patents,  and  the  last  will  be  a  substantive 
grant  of  the  whole  lands.  Although  an 
individual  could  not  grant  lands  to  an  in- 
dividual without  deed,  yet  the  King  might 
accept  a  surrender;  for  he  was  not  bound 
by  the  act,  as  he  is  not  named  in  it.  [The 
King  V.  Armagh,  Stra.  516.] 

PENDLETON,  President,  delivered  the 
resolution  of  the  Court  as  follows : 

The  case  now  discharged  of  the  question, 
whether  the  jury  could  find  a  special  ver- 
dict in  a  writ    of   right,    Shaw    et    al.    v. 


the  lands  could  ^ot  be  transferred   without   Clements,    ante,  [429,]    though   lengthy  in 
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a  deed.     This  law  as  much  applied  to 


the  *case  of  a  grant  from  an  individ- 
ual to  the  King,    as   to   grants   from 
individual  to   individual,    notwithstanding 


argument,    appears    to    the    Court    to  be  a 

short  and  plain  one. 
Three  patents   on  the  10th  of  June,  1740, 

were  obtained  by  Thomas  Jones,  the  father, 
the  maxim  contended  for  on  the  other  side; '  and  his  two  sons  John  the  demandant  and 
because  the  incapacity  was  in  the  subject  j  William  the  tenant,  for  400  acres,  so  ad- 
himself  to  grant  without  the  solemnities ,  joining  as  to  admit  of  being  formed  into 
required  by  the  law ;  and,  therefore,  the  one  convenient  tract.  They  were  granted 
rule  that  the  King  was  not  bound,  unless '  upon  the  usual  condition  of  paying  two 
named  in  the  statute,  does  not  apply  to  shillings  sterling  a  hundred  annual  quit- 
the  case.  For,  the  objection  is  to  the  act  \  rent,  and  cultivating  it  according  to  law 
of  the  subject,  and  not  to  that  of  the  King.  |  within  three  years;  on  failure  of  which,  or 
But,  if    there   was   no   surrender,    either  ^  the   quit-rents  being    in    arrear    for    three 


express  or  implied,    then    the    first   grants 
remained  as  they    were;  and,  consequently 
the  demandant,  as  heir  at  law  to  his  father, 
is  entitled  to  the  lands  in  controversy. 
Wickham,  on  the  same   side.     All   deeds 


are  to  be  construed  according  to  the  intent  ditions. 


years,  the  grants  were  to  be  void. 

In  January,  1746,  Thomas  the  father,  ob- 
tained another  patent  for  400  acres  adjoin- 
ing thereto;  which  is  the  land  in  dispute, 
and    which  was  granted  upon  the  like  con- 


V  R,  1  Call— 12 


177 


t  CALL 


Virginia  Rbports,  Annotatbd. 


467-469 


In  September,  1755,  these  three  patentees 
possessed  of  the  1600  acres  of  land ;  that  is 
to  say,  the  father  of  800,  and  each  son  of 
400,  sue  out  what  is  called  an  inclusive 
patent  for  2762  acres,  by  certain  bounds 
comprehending   the    1600  acres,  (the 

467  ^patents  for  which  are  recited,)  and 
1162  acres  of  new  land ;  and  this  pat- 
ent it  is  agreed  conveyed  an  estate  to  the 
three  grantees  as  joint-tenants  of  the  whole 
lands,  instead  of  the  separate  interest  which 
each  had  before  in  his  individual  tract. 
This  patent  was  upon  the  like  condition 
respecting  the  whole,  so  as  to  become  void 
if  the  quit-rents  were  in  arrear  for  three 
years,  or  if  it  was  not  cultivated  within 
three  years  from  the  date  of  the  patent, 
excepting  for  so  much  as  had  been  im- 
proved under  the  former  patents. 

The  three  join  in  conveyances  of  part  of 
the  new  land  to  Glover  and  Hogg;  of  no 
other  consequence  than  that,  as  to  the  new 
land  at  least,  they  understood  their  interest 
to  be  that  of  joint-tenants. 

Between  1766  and  1770,  Thomas  the  father 
died  intestate;  possessed  of  his  two  patents 
for  300  acres,  and  John  and  William  of  their 
tracts,  of  400  acres  each ;  and  John  is  found 
to  be  his  heir  at  law :  Who  took  possession 
of  his  .  father's  400  acres,  granted  in  1740, 
and  suffered  his  brother  William  to  possess 
the  father's  other  tract  patented  in  1746. 
Of  the  new  lands  nothing  is  said,  as  to  the 
possession.  Of  the  other  tracts  the  posses- 
sion continued  till  the  commencement  of 
this  suit,  when  John,  the  heir,  claims  the 
400  acres  from  his  brother  William,  insist- 
ing that  his  father  was  seised  of  the  whole 
800  acres  under  his  old  patents  of  a  sepa- 
rate interest  in  fee,  which  descended  to 
him. 

William  insists  that  by  the  inclusive  pat- 
ent the  whole  2762  acres  were  conveyed  as 
one  entire  tract  to  the  three  grantees  as 
joint-tenants,  and  upon  the  death  of  the 
father  survived  to  the  two  sons ;  that  the 
800  acres  originally  the  father's,  as  well 
as  the  new  land  was  to  be  divided,  and 
was  so  in  fact,  by  the  allotment  of  one  tract 
to  the  demandant,  and  the  other  being  the 
land  in  dispute  to  himself. 

So,  that  the  question  between  the  parties 

is,  whether  as  to  the  old  lands  the  original 

separate  title  of  each  to  his  grant  re- 

468  mained,  notwithstanding   the  *inclu- 
sive  patent?    Or,  whether  that  title  is 

merged  by  the  acceptance  of  the  inclusive 
patent,  and  changed  into  a  joint-tenancy 
in  the  whole  land? 

Much  learning  was  displayed  from  the 
old  books  concerning  the  necessary  circum- 
stances to  make  a  surrender  efficacious, 
which  after  all,  probably  proves,  that  that 
transaction ;  like  all  other  compacts,  de- 
pends upon  the  concurring  will  of  the  par- 
ties ;  the  one  to  make,  and  the  other  to 
Accept  the  surrender.  And  in  the  case  of 
the  Crown,  admitting  that  the  King  cannot 
accept  a  surrender  in  cases  where,  as  under 
our  laws,  an  estate  in  lands  cannot  pass 
but  by  deed,  yet,  neither  that  rule  nor  any 
of  the  English  doctrines  apply   to   the  case 


of  these  patents;   which  depend   upon   our 
act  of  Assembly. 

By  that  act,  the  patentee  is  the  only  ac- 
tor and  judge,  whether  he  will  entitle  him- 
self to  the  inclusive  grant;  he  is  not 
required  to  make  either  a  surrender  or  con- 
veyance to  the  Crown;  nor  had  the  King 
any  agency  in  the  transaction,  except  that 
his  officers  were  imperatively  to  authenti- 
cate the  new  grant,  when  he  sl^ould  have 
entitled  himself  to  it  by  the  preliminary 
steps  required.  These  steps  have  been 
taken ;  the  new  grant  is  obtained,  having 
an  effect  favorable  to  the  interest  of  the 
defendant:  and  laying  aside  the  objection, 
with  respect  to  the  surrender,  we  arc  to 
consider  those  arising  out  of  the  act  of 
Assembly. 

The  first  is,  that  the  act  is  confined  to 
one  person,  and  cannot  be  extended  to 
three;  specially  as  the  new  land,  though 
adjoining  to  one  of  the  old  tracts,  does  not 
in  any  part  adjoin  to  the  whole.  In 
answer  to  which,  we  cannot  discover  a  rea- 
son, why  in  the  case  of  one  person  author- 
ised to  take  such  inclusive  patent,  three 
persons  whose  lands  adjoin,  concurring  in 
will,  may  not  unite  their  interest  and  take 
in  common  such  an  inclusive  patent;  and 
as  to  the  other  part  of  the  objection,  if  it 
hid  any  weight,  it  does  not  apply  in  this 
instance;  since  the  new  lands  sur- 
469  round  the  four  old  tracts,  so  aa  *that 
some  part  of  them  adjoin  the  lands  of 
each  of  the  old  tracts. 

But,  then  the  intention  of  the  parties  is 
truly  said  to  be  regarded  on  these  occa- 
sions: and  it  was  argued  to  have  been  im- 
possible that  they  could  intend  to  relinquish 
their  separate  and  individual  interest  in 
the  old  lands;  and  make  them  a  common 
stock  with  the  new. 

But  why  impossible,  or  even  improbable? 
what  did  they  lose  or  gain  by  this  effect  of 
the  new  patent?  the  only  loss  suggested, 
was  that  of  their  priority,  in  case  the 
bounds  should  interfere  with  grants  poste- 
rior to  the  old,  but  prior  to  the  new  grant : 
Which  admits  of  two  answers.  First,  they 
might  be  so  well  satisfied  with  the  bounds 
as  to  think  that  circumstance  of  no  conse- 
quence ;  especially,  as  the  new  lands  nearly 
surrounded  the  old:  and  Secondly,  it  has 
been  adjudged,  as  far  as  I  can  recollect, 
and  I  believe  by  this  Court,  that  in  cases 
of  interfering  bounds  upon  inclusive  pat- 
ents, lapse  patents,  and  patents  for  surplus 
lands,  the  priority  shall  refer  to  the  date 
of  the  old  patent,  always  recited  in  the 
new. 

And  what  does  the  patentee  gain  by  the 
new  patent? 

1st.  A  release  of  the  forfeiture  (if  in- 
curred under  the  former  grants,  either  by 
the  non-payment  of  quit-rents,  or  for  wan  t 
of  cultivation ;)  being  allowed  three  years 
to  improve  the  old  lands  as  well  as  the  new  : 
besides  extending  old  improvements  to 
save  the  new  lands ;  the  effect  of  the  excep- 
tion. 

And  when  we  view  the  relative  situation 
of  the  three  parties ;  there  is  nothing  ab- 
surd or  extraordinary  in  their  having  made 
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this  junction  of  their  interests.  Here  was 
a  father  and  two  sons.  The  father  in  the 
coarse  of  nature  would  probably  die  first; 
and  the  interest  devolve  upon  the  two  sons 
equally :  Which  the  law  of  descents  supposes 
would  be  his  wish ;  and  the  situation 
470  of  the  lands  *will  conform  to  his 
having  contemplated  such  effect  of 
the  new  patent. 

His  old  patent  of  1740  is  on  one  side ;  his 
son  John  next  to  him,  William  next,  and 
his  p'^tent  of  1746  adjoining  William  on 
the  other  side.  Upon  his  death  he  seems 
to  have  supposed  that  John  would  take  the 
tract  adjoining  him,  and  William  the  other ; 
and  this  was  the  division  which  took  place 
on  his  death ;  when  his  son  probably  knew 
his  intention,  and  a  pious  regard  to  that 
was  more  operative  upon  John,  than  his 
interest:  although,  at  a  remote  period,  the 
latter  obtained  the  victory  and  produced 
the  suit. 

Another  circumstance  arising  from  a 
view  of  the  survey  is,  that  the  new  lands 
were  so  situated  as  to  make  a  division  of 
them  nearly  equal  between  the  sons;  as 
they  join  the  parts  of  the  old,  to  be  di- 
vided, as  before  mentioned. 

Upon  the  whole,  we  are  unanimously  of 
opinion,  that  the  inclusive  patent  fixes  the 
title  of  the  grantees  to  t>e  that  of  joint- 
tenants,  subject  to  all  the  legal  effects  of 
such  an  interest;  and  that  the  partition 
seems  to  have  been  made,  in  fact,  upon 
that  ground.  We  are,  therefore,  for  revers- 
ing the  judgment;  and  entering  a  judgment 
for  the  tenant. 

Judgment  reversed. 

471  *Preston  v.  The  Auditor  of 

Public  Accounts. 

[Monday,  NoTember  &,  1798.1 

Sbcrifft— Bxecutlons— Retunu*— Ca«eat  Bar.— If,  to  an 
execution  afiralnst  a  former  Sheriff,  the  new  Sher- 
iff returns  that  he  has  taken  lands,  which  were 
claimed  by  another  person;  that  he  had  sum- 
moned two  juries  on  the  title,  who  had  disagreed, 
and,  therefore,  rendered  no  verdict;  that  he  had 
proceeded  no  further,  not  havinflr  any  direction 
from  the  asrent;  and  that  he  could  find  no  other 
property ;  this  is  not  sufficient  to  prove  the  Sheriff's 

•Joint  Aod  3everal  Bonds— Princi|Nd  and  Sarotles— 
Parol  evldeiice.-In  Williams  v.  Macatee,  86  Va.  084, 
10  S.  E.  Rep.  1061.  it  is  said.  Joint  or  Joint  and  several 
obliffors  can  in  no  case  establish,  by  parol  evidence, 
the  relation  of  principal  and  surety.  In  the  very 
similar  case  of  Cunningham  v.  Mitchell.  4  Rand.  180 
(which  case  cites  the  principal  case  at  pare  102),  the 
qaestion  was  whether  one  of  two  obligors  in  cer- 
tain forthcoming'  bonds  was  principal  or  surety. 
In  deliverinflT  the  opinion  of  the  court  in  that  case. 
JuiMSX  Obbbs  said:  "That  bonds  themselves  do  not 
ascertain  whether  Cunningham  executed  them  as 
principal  or  surety,  and,  as  In  all  other  cases  of 
joint  bonds,  the  question  whether  one  was  principal 
and  another  surety,  was  to  be  solved  by  evidence 
aliitnde.''''  And  to  the  same  effect  was  the  decision  in 
PrtMtou  V.  The  Auditor,  1  Call  471.  See  also,  citing  the 
principal  case,  Davis  v.  Com.,  10  Gratt.  187;  Fall  v. 
Overseers  of  Augusta,  8  Munf.  507;  Roanoke  Land 
Co.  V.  Kam.  80  Va.  MS;  Smith  v.  Knight.  14  W.  Va. 
^^6;  Central  Land  Co.  v.  Calhoun,  10  W.  Va.  878. 


inability,  so  as  to  ground  a  Judgment  against  the 
old  Sheriff's  security,  [But  his  inability  may  be 
proved  by  evidence  other  than  the  return  of  an 
execution:  therefore,  it  not  appearing  on  the 
record,  that  satisfactory  proof  of  the  Sheriff's 
ability  was  adduced  to  the  Court  who  adjudged 
his  estate  insufficient,  the  appellate  Court  con- 
firmed the  Judgment] 

Bxeciitlom— When  Considered  Part  of  Record.— An 
execution  of  the  same  Court,  used  as  evidence 
upon  the  trial  of  the  cause,  will  be  regarded  by 
this  Court  as  part  of  the  record,  without  a  certio- 
rari. 

Judgments -Court  Should  State  Grounds  of.— [Erery 
Court  ought  to  state,  on  record,  legal  grounds  for 
their  Judgment;  especially  subordinate  Courts, 
liable  to  have  their  Judgments  reversed  in  a  Su- 
perior Court] 

This  was  a  supersedeas  to  a  judg-ment  of 
the  General  Court,  rendered  the  11th  of 
June,  1796,  in  favor  of  the  Auditor,  against 
Robert  Preston,  one  of  the  securities  of 
Robert  Craig,  late  Sheriff  of  Washington 
County. 

The  judgment  is  as  follows:  ^*On  the 
motion  of  the  Auditor  of  public  accounts, 
on  behalf  of  the  Commonwealth  against 
Robert  Preston,  one  of  the  securities  of 
Robert  Craig,  late  Sheriff  of  Washington 
County.  This  day  came  the  Attorney 
General,  and,  it  appearing  by  the  affidavit 
of  John  Wade,  that  the  defendant  hath  had 
legal  notice  of  this  motion,  he  T?a8  solemnly 
called,  but  came  not ;  and  it  appearing, 
that  the  lands  and  tenements,  goods  and 
chattels  of  the  said  Robert  Craig,  are  in- 
sufficient to  satisfy  the  balance  due  from 
him,  of  the  taxes  collected  in  the  said 
county  for  the  year  1788;  therefore,  it  is 
considered  that  the  Commonwealth  recover 
of  the  defendant  1961  dollars  25  cents,  the 
balance  of  the  said  taxes,  with  interest 
after  the  rate  of  5  per  cent,  on  1907  dollars 
64  cents,  part  thereof,  from  the  12th  day  of 
December,  1795,  till  payment." 

The  petition  for  the  supersedeas  stated, 
that  judgment  was  obtained  against  Craig, 
and  that  a  writ  of  fieri  facias  issued 
thereon,  upon  the  1st  of  July,  1794,  against 
the  lands  and  tenements,  goods  and  chattels 
of  the  said  Robert  Craig.  That  the  Sheriff 
made  return  upon  the  said  writ,  as  follows : 
**By  authority  of  this  writ,  I  took  in  exe- 
cution, a  tract  of  land,  whereon  Robert 
Craig,  within  named,  lives,  containing 
one  hundred  and  ninety- three  acres.  The 
same  was  claimed  by  Daniel  Carson.  I 
summoned  two  juries  to  ascertain  the  title, 
both  of  which  divided  and  could  not 
472  agree.  *I  proceeded  no  farther,  hav- 
ing no  direction  from  the  agent.  No 
other  property  found."  That,  judgment 
was  afterwards  rendered  against  Preston 
as  above.  That,  no  other  execution,  than 
that  before  mentioned,  ever  issued  against 
Craig;  and  that  the  General  Court  gave 
judgment  against  Preston  upon  the  princi- 
ple, that  the  lands  and  tenements,  goods 
and  chattels  of  Craig  were  insufficient. 

There  is  annexed  to  the  petition,  a  copy 
of  the  execution  and  return  against  Craig, 
with  a  certificate  of  the  Clerk   of  the  Gen- 
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eral  Court   that   no   other    execution  than 
that  ever  issued  against  Craig. 

Randolph,  for  the  plaintiff. 

No  motion  can  be  made  against  the 
security,  until  the  insufficiency  of  the  Sher- 
iff's estate  is  established.  Act  of  Assem- 
bly, 1787,  [Jan.  7th,  1788,  12  Stat.  Larg. 
560,]  incorporated  into  the  act  of  1792,  R. 
C.  144,  i  16,  [ed.  1794].  The  testimony  in 
this  case  was  incompetent  to  prove  the 
insufficiency  of  the  Sheriff.  On  the  con- 
trary, the  Sheriff's  return  shews,  that  the 
193  acres  of  land  have  not  been  sold.  Al- 
though this  is  only  proved  by  the  transcript 
and  certificate  annexed  to  the  petition  for 
the  supersedeas,  that  evidence  is  admissi- 
ble :  and,  to  ascertain  the  truth  of  it,  the 
Court  will  grant  a  certiorari  to  the  General 
Court  to  certify  whether  that  certificate 
contains  the  truth. 

Brooke,  Attorney  General,  contra. 

The  Court  below  will  be  presumed  to  have 
done  right,  until  the  contrary  is  shewn, 
especially  as  the  defendant  had  an  oppor- 
tunity of  stating  any  exception  to  the 
Court's  opinion  that  he  thought  proper.  It 
does  not  appear,  that  the  whole  testimony 
before  the  General  Court  is  before  this 
Court ;  on  the  contrary,  it  appears  by  the 
record,  that  it  is  not:  for,  the  Court  say  it 
appeared  to  them,  that  the  Sheriff  had  no 
property,  and  there  might  have  been  parol 
evidence  of  that  fact,  as  the  defendant  has 
shewn  nothing  to  the  contrary.  But,  if 
there  had  been  a  defect  of  proof,  it 
473  was  the  business  of  the  ^defendant  to 
have  shewn  it;  for,  it  was  more  com- 
petent to  him  to  prove  the  affirmative,  than 
it  was  to  the  public  officer  to  prove  the 
negative. 

But,  supposing  the  whole  evidence  to 
have  been  what  the  counsel  for  Preston 
would  have  it,  yet  that  would  not  be  suffi- 
cient ;  for,  the  return  is,  that  the  juries  did 
not  agree  as  to  the  right  of  property ;  and 
the  Court  were  not  bound  to  order  a  further 
exposition  of  the  property  to  sale ;  because, 
they  were  not  to  keep  up  a  litigated  ques- 
tion, when  there  was  no  proof  offered  of 
right  of  property  in  the  principal.  If 
such  right  did  exist,  the  defendant  should 
have  shewn  it,  and  as  he  has  not,  the  pre- 
sumption   is,    that    the    principal  had  no 

right. 

But,  all  this  testimony,  which  is  at- 
tempted to  be  introduced  into  the  record, 
is  inadmissible;  and  ought  not  to  be 
received. 

Randolph,  in  reply. 

The  General  Court  could  not  receive  parol 
evidence ;  the  return  of  the  Sheriff  was  con- 
clusive, and  no  other  testimony  was  ad- 
missible. But  that  return  does  not  shew, 
that  the  principal  had  no  property;  and, 
consequently,  the  judgment  is  erroneous. 

Cur.  adv.  vult. 

PENDLETON,  President.  The  appel- 
lant was  right  in  his  position,  that  under 
the  act  of  1787,  the  Court  are  restrained 
from  giving  judgment  against  the  security, 
until  it  is  ascertained,  that  the  lands  and 
chattels  of  the  Sheriff  are  insufficient.  He 
is  also  right  in  the  assertion,  that   the   re- 


turn of  the  execution  does  not  ascertain  the 
fact  of  insufficiency ;  since  upon  a  vendi- 
tioni exponas  the  difficulty  as  to  Carson's 
title  might  have  been  removed ;  the  Sheriff 
indemnified  by  the  agent  of  the  Common- 
wealth, or  by  the  securities:  or  bidders 
might  have  purchased  Craig's  title,  satis- 
fied of  the  weakness  of  Carson's. 

We  are  of  opinion,  that  this  execution 
was  admissible  evidence;  and  as  such 
we  regard  it,  in  this  summary 
474  *proceeding,  as  a  record  of  the  Court 
appealed  from,  without  the  form  of  a 
certiorari.  But.  we  cannot  agree  with  Mr. 
Randolph  in  his  position,  that  this  was  the 
only  evidence  which  could  be  legally  ad- 
mitted, and  our  rules  forbid  us  to  say  it  is 
the  only  evidence,  which  was  in  fact  given. 

The  act  does  not  confine  the  proof  to 
the  return  of  the  execution  or  any  other 
kind ;  but  leaves  the  fact  to  be  established 
by  satisfactory  evidence;  of  which  the 
Court  are  to  judge.  In  this  case,  might 
it  not  be  shewn  to  the  Court,  that  Carson's 
title  was  clear  and  indisputable,  so  as  to 
render  a  further  pursuit  against  Craig 
fruitless?  This  will  scarcely  be  denied; 
and  as  it  might  have  been,  we  are  to  pre- 
sume it  was  proved,  or  something  equally 
satisfactory. 

It  was  the  appellant's  fault  that  he  did 
not  appear,  and  have  the  whole  evidence 
stated,  so  as  to  enable  this  Court  to  judge 
of  its  sufficiency. 

It  was  truly  said,  that  every  Court  ought 
to  state  on  record,  legal  grounds  for  their 
judgment;  especially  subordinate  Courts, 
liable  to  have  their  judgments  revised  in 
another:  And  this  is  done  in  the  present 
instance. 

For,  the  notice  compared  with  the  act  of 

Assembly,    shews   the    case   to  have    been 

brought   properly    t>efore    them,    and    that 

I  their  judgment  was  founded  upon  its  having 

!  appeared,    that    the    lands   and  chattels  of 

i  Craig  were  insufficient  to  satisfy  the  bal- 

I  ance  of  taxes  collected  by  him  for  the  year 

1788,  and  not  paid  into  the  Treasury,  so  as 

to  bring  it  within  the  act,    which   subjects 

the    securities   to   such   judgment,  in   that 

event. 

How  this  was  made  to  appear,  we  are  no 
more  at  liberty  to  enquire,  than  we  should 
be,  on  an  appeal  from  a  general  verdict,  to 
examine  upon  what  testimony  it  was 
founded. 

Judgment  affirmed. 


475      *The   Auditor  of  Public  Accounts  v. 

Graham. 

[Monday.  October  22,  ITQK] 
Motions— Construction  of  Statute.*— Motions,  are  in- 
cluded in  the  terms  sails  and  actions  in  the  act  of 
1780,  for  limitation  of  suits  upon  penal  statutes. 

This  was  a  supersedeas  to  a  judgment  of 
the  General  Court  entered  on  the  20th  day 
of  June,  1793,  and  is  in  these  words:  **On 
the  motion  of  the   Auditor   of   Public    Ac- 

^Motions— Construction  of  Statute.— The  principal 
case  is  cited  with  approval  In  Preston  v.  Harvey.  3 
Call  500. 
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connts,  on  behalf  of  the  Commonwealth, 
against  Robert  Graham,  for  a  judgment 
for  a  fine  for  failing  to  return  to  the  Audi- 
tor's office,  an  account  of  the  amount  of 
fees  charged  by  him  as  Clerk  of  the  Court 
of  Prince  William  county,  for  services 
performed  in  the  year  1788,  and  of  the  sums 
received  for  those  fees:  This  day  came  as 
well  the  Attorney  General  as  the  defendant 
by  his  attorney,  who  being  fully  heard,  it 
is  ordered  that  the  said  motion  be  overruled ; 
the  Court  being  of  opinion,  that  the  act 
of  limitations,  pleaded  by  the  defendant, 
is  a  bar  to  a  recovery  on  the  said  motion." 

The  motion,  as  the  petition  for  the  super- 
sedeas stated,  was  to  recover  the  penalty 
of  5001.  for  failing  to  render  an  account  of 
the  fees  of  his  office,  under  the  2nd  section 
of  the  26th  chapter  of  the  acts  of  1786,  [12 
Stat.  Larg.  284;]  and  the  motion  was  over- 
ruled under  the  9th  section  of  the  30th 
chapter  of  the  acts  of  1789,  [13  Stat.  Larg. 
40]. 

Brooke,  Attorney  General. 

There  are  two  questions  in  the  cause  \  1st. 
Whether  the  word  motion  is  included  within 
the  act  of  1789,  c.  30,  {  9?  Which  only 
speaks  of  suits  and  actions ;  and  says  noth- 
ing as  to  motions.  2nd.  Supposing  it  to 
be  included,  then,  whether  the  Court  below 
ought  not  to  have  put  the  enquiry  into 
some  other  course?  instead  of  overruling 
the  motion  and  dismissing  the  cause,  at 
once. 

Marshall,  for  the  appellee. 

The  case  arises  under  the  act  of 
476  1786,  c.  26,  {  2,  and  the  demand  *is  for  a 
penalty  created  by  an  act  of  Assembly. 
It,  therefore,  falls  expressly  within  the 
meaning  of  the  act  of  1789.  For,  a  motion 
is  both  a  suit  and  an  action.  It  is  compre- 
hended in  each  of  those  terms.  The  only 
difference,  is,  that  in  one,  the  ordinary 
common  law  process  issues  from  the  Clerk's 
office;  and  in  the  other,  the  process  goes 
from  the  mover  himself,  through  the  chan- 
nel of  a  notice.  But  both  are  equally  the 
prosecution  of  a  claim ;  and  the  pursuit  of 
a  demand. 

ROANK,  Judge.  The  terms  actions  and 
suits,  in  that  clause  of  the  act  of  1789,  under 
which  the  present  motion  was  probably 
over-ruled  by  the  General  Court,  are  terms 
generical  and  comprehensive. 

They  would  in  giving,  as  well  as  taking 
away  a  remedy,  comprehend  a  motion, 
which  is  a  particular  species  of  action ; 
but,  for  some  supervenient  reason,  making 
such  a  construction  inadmissible. 

With  respect  to  giving  a  remedy,  a 
motion  would  not  be  considered  as  compre- 
hended in  the  term  actions,  for  the  fol- 
lowing reasons:  1st.  Because,  upon  the 
principles  of  the  common  law,  a  man  shall 
not  be  ousted  of  his  trial  by  jury  by  mere 
implication ;  but  there  must  be  express  leg- 
islative words,  for  the  purpose.  And  this 
construction  is  more  proper  still,  as  that 
mode  of  trial  is  consecrated  by  our  bill  of 
rights,  relative  to  controversies  respecting 
property.  For,  we  ought  not,  where  an- 
other reasonable  construction  can  be 
adopted,  to  resort  to  -  one   which  makes  the 


Legislature  infringe  the  spirit  of  the  con- 
stitution. 2nd.  Because,  in  other  respects 
a  Court  of  Law  would  not  extend  by  im- 
plication, a  mode  of  recovery,  which  is 
summary  and  inferior  to  the  other  actions 
known  to  the  common  law,  with  respect 
to  the  wise  provision  therein  contained, 
relative  to  the  amplitude  and  certainty  of 
the  pleadings. 

These,  then,  are  the  reasons,   if   not   the 

only    reasons,    why,    in  giving  a    remedy, 

the  term  actions  does  not  comprehend 

477  a  motion ;  but  these  reasons  *are 
wholly  inapplicable,  in  the  case  be- 
fore us,  of  a  prohibition  of  suits  on  penal 
statutes  after  the  expiration  of  a  given 
time. 

But  it  is  said,  that  the  insertion  in  the 
clause  of  the  terms  indictments  and  in- 
formations operates  an  exclusion  of  mo- 
tions; under  that  rule  of  construction,  that 
the  insertion  of  one  thing  implies  the  ex- 
clusion of  another.  The  former  terms  were 
put  in,  because,  being  a  prosecution  of  a 
criminal  nature,  it  might  well  be  doubted, 
whether  they  were  included  under  the  gen- 
eral acceptation  of  the  term  actions?  But, 
with  respect  to  motions,  they  cannot  be 
implied  to  be  excluded  under  this  rule ;  be- 
cause, as  before  stated,  I  consider  them  a 
speci^c  suit,  and  comprehended,  ex  vi 
termini,  in  the  general  term  actions. 

Thus  far,  I  have  considered  this  ques- 
tion, upon  the  clause  of  the  act  of  1789;  as 
that  act  is  supposed  to  be  reserved,  relative 
to  the  present  question,  under  the  proviso 
of  the  act  of  1792;  which  (although  it  has 
a  clause  similar  to  that  of  1789,)  after  re- 
pealing all  acts  coming  within  its  purview, 
provides,  ''that  nothing  in  the  act  con- 
tained, shall  be  construed  to  repeal  any  act 
heretofore  made,  for  so  much  thereof,  as 
may  relate  to  any  offence  committed  or 
done,  or  claim  which  may  have  accrued 
before  the  commencement  of  the  action." 

But,  the  penalty  now  in  question  was  in- 
curred on  the  first  of  October;  which  was 
anterior  to  the  act  of  1789,  by  the  space  of 
two  months:  And  it  may  well  be  ques- 
tioned, whether  that  act,  although  it  has 
no  saving  clause  similar  to  that  just  quoted, 
has  any  operation  upon  the  present  case? 
or  rather,  whether  it  does  not  upon  the  le- 
gal construction  thereof,  leave  it  to  be  de- 
cided by  the  laws  which  were  in  force  at 
the  time  the  penalty  accrued?  This  is  an 
important  question ;  but  it  is  not  necessary 
to  be  now  decided.  For,  if  this  case  is  to 
be  governed  by  the  act  of  1789,  then  the 
clause  of  limitation    contained  in  it, 

478  expressly   authorises    the   ^judgment 
of  the  General  Court ;  and  if  not,  then 

all  such  acts  or  statutes,  as  do  apply  to  it, 
are  reserved  by  the  proviso.  In  that  view 
of  the  present  subject,  the  statute  of  the 
31  Eliz.  ch.  5,  limiting  prosecutions  on 
penal  statutes,  where  they  are  instituted 
on  behalf  of  the  King  and  informer  to  one 
year,  and  where  for  the  benefit  of  the  King 
atone  to  two  years,  is  supposed  to  apply ; 
as  no  act  of  our  Legislature  is  an  present 
recollected  on  this  subject.  So  that,  under 
this  limitation  also,  the  present  prosecution 
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was  barred ;  and,  therefore,  qua  cunque  via 
data,  the  motion  in  question  was  rightly 
over-ruled  by  the  General  Court. 

FLEMING,  Judge.  The  act,  creating 
the  penalty,  passed  in  1786 ;  and  the  forfei- 
ture was  incurred  in  1789.  After  which, 
the  act  for  limiting  the  commencement  of 
suits  and  actions  upon  penal  statutes  was 
passed :  Which  was  repealed  by  the  act  of 
1792;  but  with  an  express  saving  of  all 
offences  which  had  been  committed  or  done, 
or  claims  which  had  accruea  prior  thereto. 
So,  that  the  act  of  1789  is  still  in  force, 
with  regard  to  cases  prior  to  that  of  1792. 
Kow,  I  am  clearly  of  opinion,  that  motions 
are  included  in  the  act  of  1789;  the  object 
of  which  was,  to  prevent  prosecutions,  af- 
ter a  great  length  of  time ;  and,  therefore, 
a  reasonable  construction  should  be  made 
upon  it.  The  consequence  of  all  which  is, 
that  I  think  the  judgment  right,  and  that 
it  ought  to  be  affirmed. 

PENDLETON,     President.      Concurred. 

Judgment  affirmed. 


479       *Qlas8cock  v.  Smither  &  Hunt. 

[Wednesday,  October  Slst  1796.] 
Will— Personal  Property— Revocation.*— Will  of  per- 
sonal estate  revoked  by  a  subsequeat  will  not 
written  or  subscribed  by  the  testator;  bat  whicb 
was  prepared  by  bis  directions  corrected  by  him 
and  which  he  afterwards  declared  was  his  last 
will. 
Same  —  ProlMt  —  Testimony  of  Draftsman.  —  [These 
facts  were  supported  by  the  testimony  of  the 
draftsman:  and  on  his  testimony  alone,  the  will 
was  admitted  to  probat.] 

This  was  an  appeal  from  a  judgment  of 
the  District  Court,  declaring,  that  a  writ- 
ing purporting  to  be  the  last  will  of  George 
Glasscock  deceased,  was  not  in  fact  his  last 
will:  because,  **there  was  produced  at  {he 
same  time,  another  writing,  purporting  to 
be  the  last  will  and  testament  of  the  said 
deceased ;  which  appeared  to  have  been  le- 
gally executed.'* 

The  writing  sought  to  be  proved,  as  the 
last  will  of  the  deceased,  was  oifered  for 
probat  in  the  District  Court  on  the  6th 
of  September,  1796;  and  contains  several 
pecuniary  legacies  with  a  devise  of  all  the 
residue  of  his  estate  to  his  son  George.  It 
concludes  thus:  ^^This  my  last  will  and 
testament  being  made  this  19th  day  of 
October,  1793,  I  subscribe  and  thereby  ac- 
knowledge. So  help  me  God.**  But  the 
testator,  in  fact,  never  did  sign,  or  sub- 
scribe the  same. 

The  deposition  of  one  witness  proves, 
that  the  deponent  was  frequently  called 
on  by  the  decedent  to  make  his  will,  that 
at   length  he  made  it   from  notes  taken  for 

•Will— Personal  Property— Revocation.— The  princi- 
pal case  is  cited  in  Dower  v.  Seeds,  28  W.  Va.  141,  for 
the  proposition  that,  formerly  a  testament  or  will 
of  personal  property  could  be  revoked  by  a  writinar 
not  sisrned  by  the  testator  or  subscribed  by  any  wit- 
nesses. The  principal  case  is  cited  in  this  connec- 
tion In  Bates  v.  Holman,  3  Hen.  &  M.  515;  and 
explained  in  Bedford  v.  Teggy,  6  Rand.  SSe.  See 
Ck>srbill  V.  Coffbill.  2  Hen.  &  M.  467,  510.  522. 


that  purpose;  that  the  decedent  had  it 
altered,  in  several  instances  (naming 
them;)  that  he  had  it  read  over  a  second 
time  with  the  alterations,  and  said  he  was 
satisfied ;  that  it  was  his  will,  and  that  he 
had  wished  it  made  for  n  long  time  before ; 
that  the  writing  produced  for  probat,  is  the 
same  will  so  altered  and  approved  of;  and 
that    he  did  not  ask  the  testator  to  sign  it. 

PENDLETON,  President,  after  stating 
the  case  delivered  the  resolution  of  the 
Court : 

That  the  will  was  good  as  to  the  personal 
estate;  it  being  sufficiently  proved  to  pass 
chattels.  That  it  was  a  revocation  of  the 
former  will,  as  to  the  personalty; 
480  *and  ought  to  have  been  admitted 
to  record.  Consequently,  that  the 
District  Court  erred  in  rejecting  it,  and 
that  their  judgment  was  to  be  reversed. 

The  judgment  was  as  follows,  '*The 
Court  is  of  opinion  that  the  writing  afore- 
said ought  to  be  established  as  the  last  will 
of  the  said  George  Glasscock  deceased,  not- 
withstanding the  existence  of  a  will  legally 
executed  of  a  prior  date,  so  far  as  it  may 
concern  the  devise  of  chattels,  and  that 
the  opinion  of  the  said  District  Court  is  er- 
roneous. Therefore,  it  is  considered  that 
the  same  be  reversed  and  annulled,  and 
that  the  appellant  recover  against  the  ap- 
pellees his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  aforesaid  here. 
And  it  is  ordered  that  the  cause  be  re- 
manded to  the  said  District,  for  that  Court 
to  admit  the  will  to  be  recorded ;  unless  the 
parties  shall  desire  to  proceed  in  the  con- 
test, upon  other  grounds  which  may  be 
consistent  with  the  opinion  of  this  Court." 


481  *Stuart  v.    Madison. 

[Wednesday,  Oct.  17,  1798.] 
Clerk  of  Court- Uabllity- Money  Paid  to  Deputy.*— 

The  Clerk  of  a  Court  is  not  liable  for  money  paid 
to  his  deputy,  (without  the  intervention  of  the 
Court,)  by  a  defendant  who  is  sued. 
Same— Same— Sane.— In  such  a  case,  if  the  money 
had  been  paid  to  the  Clerk  himself,  he  would  have 
been  personally  liable  ;  but  his  securities  would 
not. 

Robert  Stuart,  executor  of  Thomas  Stuart, 
brought  an  action  on  the  case  against  the 
executors  of  John  Madison,  in  the  County 
Court  of  Botetourt.  The  declaration  con- 
tained two  counts,  1.  For  money  had  and 
received  by  the  defendant's  testator  to  the 
use  of  the  plaintifP*s  testator ;  2.  For  money 
^*paid  into  the  office  of  the  said  John  Madi- 
son, (who  was  then  Clerk  of  the  Court  of  Au- 
gusta,)  by  a  certain  Joseph  Love,  a  debtor 
of  the  plaintiff's  testator,  who  had  been 
sued  for  the  same;  which  money  was  mis- 
applied by  said  John  or  his  agents." 
Plea,  non  assumpsit,  and  issue.  The  jury 
found  a  special  verdict,  which  stated, 
*'that  in  the  year  1775,  John  Madison, 
sen'r  was  Clerk  of  Augusta  Court,  and  that 
John  Madison,  jun.  was  his  deputy.  That 
on    or  about  that  time,  Thomas  Stuart  had 

*The  principal  case  is  cited  and  approved  lu  State 
V.  Enslow,  41  W.  Va.  747.  24  S.  £.  Rep.  680. 
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two   suits   depending    in    the  said    Court, 
against  Samuel  and  Joseph  Love,  for  debt. 
That  in  or  about  the  month  of  August,  1775, 
one  of  the  defendants  came  into  the  Clerk's 
office   and  paid   to  John    Madison,  jun.  the 
deputj    of  the  said  John  Madison,  sen.  the 
then  amount  of  the  said  debt,  with  interest 
and  costs,    being  241.  lis.  8d.  and    that  the 
said  suits  were  afterwards  discontinued  in 
1779."     The  verdict  then   proceeded    thus: 
''We  find  that  on  the   27th   day   of  March, 
1781,  a  letter  from  John   Madison,    jun.    to 
Thomas  Stuart,  in  these  words.  Sir,    I  in- 
tended to  call  on  jou ;  I  shall  be  in  the  last 
week  in  May,  or  the    first   week   in   June, 
when  I  shall  be  able  to  pay  you  the   money 
I  received    of  yours  of  Samuel   Love,  with 
the  depreciation  of  it  since  that    time  with 
interest*     J  am.    Sir,    your   humb.    serv't. 
John  Madison,  jun.     If  the  law  upon 
482      the  whole  *matter  is  with  the   plain- 
tiff, we  assess  his  damages  to  thirty- 
nine    pounds    twelve    shillings    and   eight 
pence.     If  for  the  defendant,    we   find    for 
the  defendant."     The   County   Court   gave 
judgment    for  the   plaintiff,  for  the  verdict 
and  costs.     The  District  Court  of  Botetourt 
reversed  that  judgment,  and  from  the  judg- 
ment of  reversal,    Stuart   appealed   to   this 
Court. 

PENDLiETON,  President.  After  stating 
the  case,  delivered  the  resolution  of  the 
Court  as  follows: 

That  a  Clerk  and  every  other  officer  is 
answerable  for  all  official  acts  of  his  dep- 
uty, cannot  be  doubted;  and  if  the  Clerk 
had  been  authorised  to  receive  this  money 
at  his  office,  the  receipt  of  his  deputy  would 
have  bound  him. 

But,  since  no  law  permits  a  debtor  sued, 
to  pay  his  debt  to  the  Clerk,  without  the 
intervention  of  the  Court ;  if  the  payment 
had  been  to  the  Clerk  himself,  though  he 
would  have  been  personally  answerable,  he 
would  not  have  been  liable  officially,  so  as 
to  charge  the  securities  for  his  office. 

It  was  a  personal  trust  to  receive  and  pay 
it  over ;  and  he  alone  was  answerable  for 
the  breach. 

The  judgment  of  the   District   Court   is, 
therefore,  right,  and  must  be  affirmed. 
Judgment  affirmed. 
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Craig  V.  Craig. 

[Thursday,  April  11, 17W.] 

Bonds— ColkrtermI  Condition— Assiffiublllty—Statute.* 

—Bond,  with  a  collateral  condition,  was  not  assign' 
able  before  the  act  of  Dec.  1796 ;  and,  therefore. 


•Boods-CoUaterml  Condition— Assignability  .—In  the 
principal  case  it  was  held  that  a  bond,  with  a  col- 
lateral condition,  was  not  assignable  before  the  act 
of  Dec  17B6  ;  and,  therefore,  the  assignee  of  such  a 
bond,  coold  not  maintain  an  action  on  it.  On  this 
question  the  principal  case  is  cited  in  Meredith  v. 
Daval,  1  Munf.  86 :  Oallego  v.  Quesnall,  1  H.  &  M. 
204:  Bums  ▼.  Hays,  44  W.  Va.  506.  80  S.  £.  Rep.  loe. 

See  generally,  monographic  note  on  "Bonds"  ap- 
pended to  Ward  r.  Chnm,  18  Gratt  801. 


the  assignee  of  such  a  bond,  could  not  maintain 
an  action  on  it 

This  was  a  supersedeas  to  a  judgment  of 
the  District  Court,  where  an  action  of  debt 
was  brought,  in  Oct.  1792,  by  the  assignee 
of  a  bond,  with  a  collateral  condition,  and 
the  declaration  assigned  the  breaches. 
The  defendant  craved  oyer  of  the  bond  and 
condition,  and  pleaded  conditions  per- 
formed. The  plaintiff  took  issue,  and  ob- 
tained a  verdict  and  judgment.  There  was 
a  bill  of  exceptions,  which  stated  the  bond 
and  endorsement,  with  the  defendant's  ob- 
jection to  the  admissibility  of  the  evidence. 
The  petition  for  the  supersedeas  assigned 
two  errors:  1.  That  the  bond  was  not  as- 
signable. 2.  That  no  material  issue  was 
joined. 

Wicjcham,  for  the  plaintiff  in  the  super- 
sedeas. I  shall  not  trouble  the  Court  with 
any  observations  upon  the  last  error,  be- 
cause I  deem  the  first  sufficient  to  reverse 
the  judgment.  The  present  act  of  Assem- 
bly, [Dec.  1795,  c.  125,  {  5,  R.  C.  ed.  1819,] 
allows  bonds  of  this  nature  to  be  assigned, 
and  permits  the  assignee  to  sue  in  his  own 
name.  But  this  bond  was  made  anterior 
to  that  act ;  and,  therefore,  is  not  affected 
by  it.  So,  that  it  stands  upon  the  old  act 
altogether;  which  merely   relates   to  bonds 

for  payment  of  money. 
484         *PBNDLETON,   President.     Then 
you    suppose    the   words   payment  of 
money,  in  the  act,  to  relate  to  the  condition 
of  the  bond? 

Wickham,  yes. 

PKR  CUR.  The  judgment  must  be  re- 
versed; because  *'the  bond  on  which  the 
suit  is  brought,  not  being  for  the  payment 
of  money  or  tobacco,  but  with  a  condition 
for  performance  of  covenants,  was  not,  by 
law,  assignable  at  the  time  the  suit  was 
commenced;  which  was,  therefore,  not 
maintainable  by  the  assignee." 

Judgment  reversed,  with  costs ;  and  judg- 
ment entered  for  the  defendant. 


Beverley  v.  Fogg. 

[Tuesday,  May  7,  1799.] 
Writ   of    Right  —  Boand«rtM  —  Description  —  Amend- 
ments.*—If  the  demandant,  in  a  writ  of  ricrht.  omits 
to  set  forth  the  boundaries  in  his  count,  it  will  be 
error,  after  verdict. 

«Wrlt  of  Right-Boundaries  — Description  — Amend- 
ments.—A  count  upon  a  writ  of  risrht  describiner  the 
land  demanded  as  a  certain  number  of  acres,  part 
of  a  larger  tract,  and  setting  forth  the  boundaries 
of  *wcA  larger  tract,  is  sufficiently  certain  after  ver- 
dict. Lovell  V.  Arnold,  2  Munf.  107,  178,  citing  the 
principal  case ;  and  Turberville  v.  Louff,  3  H.  ft  M. 
909.  See  the  principal  case  cited  in  Bollinsr  v.  Mayor 
of  PetersbursT,  8  Rand.  585:  Hitchcox  v.  Rawson,  14 
Gratt  538;  Rowans  y.  Oivens.  10  Oratt  350;  Postle- 
waite  V.  Wise,  17  W.  Va.  10:  Moore  v.  Doacrlass.  14 
W.  Va.  726;  Holliday  v.  Myers,  H  W.  Va.  291. 

A  count  on  a  writ  of  riffht,  referring  to  boundaries, 
as  by  a  survey  made  in  the  cause,  sufficiently  de- 
scribes the  boundaries  of  the  land  in  dispute, 
Turberville  v.  Lonff,  3  H.  ft  M.  809,  318,  citing  and 
explaininflT  the  principal  case. 

Where  the  count  in  a  writ  of  riffht  demands  a  cer- 
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Wlll-DeviM  —  Proof —WItneues.t— Quaere.  If  tbere 
be  several  clauses  in  a  will,  and  some  of  them, 
devislnsr  lands,  are  written  in  the  testator's  own 
hand,  though  the  others  are  not,  whether  the 
devise  of  the  lands  will  be  srood.  without  two 
witnesses. 

Fogg  brought  a  writ  of  right  in  the  Dis- 
trict Court  of  King  and  Queen,  against 
Robert  Beverley,  and  counted  for  208  acres  of 
land,  with  the  appurtenances,  in  the  county 
of  Essex,  bounded  by  ,  without  describ- 
ing the  boundaries.  Beverley  appeared, 
and  filed  the  plea  prescribed  by  the  act  of 
Assembly,  without  setting  forth  the  bound- 
aries ;  and  the  mise  was  joined  in  the  man- 
ner set  forth  in  the  act  of  Assembly. 
Verdict,  **that  the  said  John  Fogg  hath 
more  right  to  have  the  tenement  afore- 
said, which  he  demandeth  against  tM^  said 
Robert  Beverley,  by  his  writ  aforesaid, 
than  the  said  Robert  Beverley,  to  hold  it  as 
he  now  holdeth  it.*'  Judgment,  *' that  the 
said  John  Fogg  recover  against  the  afore- 
said Robert  Beverley,  his  seisin  of  and  in 
the  tenement  aforesaid,  with  the  appurte- 
nances as  of  right,  namely,  one  tene- 
ment, containing  two  hundred  acres 
485  *of  land,  with  the  appurtenances,  in 
the  county  of  Easex,  and  bounded 
by  ;  and,  also,  his  costs  in  this  behalf 

expended.  Upon  the  trial  of  the  cause,  the 
tenant  filed  a  bill  of  exceptions,  which 
stated,  that  he  offered  a  witness  to  prove 
that  certain  clauses  in  the  last  will  of 
Nathaniel  Fogg,  deceased,  through  whom 
the  demandant  claims  as  heir  of  the  said 
Nathaniel,  were  written  in  the  hand- writ- 
ing of  the  said  Nathaniel  Fogg,  which 
was  recorded  in  Essex  County  Court, 
though  only  proved  by  the  oath  of  one  wit- 
ness, and  no  certificate  thereon  written, 
that  the  same  witness  had  given  testimony, 
that  the  same  clauses  were  written  in  the 
hand-writing  of  the  said  Nathaniel  Fogg, 
which  clauses  were  in  these  words,  to  wit: 
**My  meaning  is,  that  my  daughter  Anna 
have  one  hundred  and  twenty-five  ackers 
out  of  the  lands  which  I  bought  of  James 
Holloway,  on  Neoffin  Swamp,  this  altera- 
tion made  with  my  own  hand,  Nathaniel 
Fogg.**  **The  alteration  two  the  meaning 
is,  that  m3'  daughter  Anna  have  one  hun- 
dred and  twenty-five  ackers  out  of  the  land 
I  bought  of  James  Holloway  on  Neoffin 
Swamp,  this  alterations  on  the  other  side  I 
made  with  my  own  hand  this  10th  day.  of 
December,  1752.  Nathaniel  Fogg.**  That 
the  Court  refused  the  witness,  and  would 
not  permit  the  said  will  to  go  in  evidence. 
Beverley  appealed  from  the  judgment  to  this 
Court. 

tain  tenement  consUtina  of  tke  one  $tone  house  with  ap- 
purtenances, etc.,  this  is  a  demand  of  the  land  on 
which  the  house  stands,  and  is  certain  enousrh. 
Snapp  V.  Spenffler.  2  Lelffh  6,  citlnsr  and  distinflruish- 
incr  the  principal  case. 

tAdverae  Possessloo— Description  of  Land  by  Metes 
and  Bounds.— A  description  by  metes  and  bounds  is 
^ot  necessary  when  the  premises  are  well  known 
by  name.  Lenniff  v.  White,  1  Va.  Dec.  887,  citing  the 
principal  case:  Snapp  v.  Spenffler,  2  Lelsrh  1; 
Hutchinson  on  Land  Titles,  sec.  805. 


Warden,  for  the  appellant,  took  three  ex- 
ceptions. 

1.  That  the  boundaries  of  the  land  were 
not  set  forth  in  the  count,  as  the  act  of 
Assembly  requires.  2.  That  the  judgment 
does  not  state  the  quantity  of  estate  ad- 
judged to  the  demandant.  3.  That  the 
Court  improperly  refused  to  permit  the  will 
to  be  given  in  evidence.  For,  as  that  part 
of  the  will,  which  disposes  of  the  lands,  was 
all  written  in  the  testator*s  own  hand,  it 
was  sufficient ;  although  the  other  parts  of 
the  will  were  not.  Because  the  word,  de- 
vise, in  the  act  of  1748,  [S  Stat.  Larg.  456,] 
refers  to  lands  only ;  and  has  no  relation  to 

a  disposition  of  chattels. 
486         ^Marshall,  contra. 

The  act  requires,  that  the  whole 
will  should  be  written  by  the  testator,  or 
attested  by  the  necessary  number  of  wit- 
nesses. The  word  devise,  is  not  to  be  re- 
stricted to  the  sense  contended  for.  Such  a 
construction  would  not  satisfy  the  terms  of 
the  act ;  which  require,  that  it  should  be 
attested  by  two  witnesses,  or  wholly  written 
by  the  testator.  As  to  the  boundaries  not 
being  described  in  the  count,  it  is  too  late 
for  the  defendant  to  make  an  objection 
upon  that  ground  now :  For,  having  gone 
to  issie  on  the  count;  he  has  taken  on  him- 
self the  knowledge  of  the  lands  demanded : 

Cur.  adv.  vult. 

IiTONS.  Judge.  Delivered  the  resolution 
of  the  Court,  that  there  was  no  weight  in 
the  objection,  that  the  quantity  of  the 
estate  was  not  mentioned  in  the  judgment ; 
for,  that  is  not  necessary  under  the  act  of 
Assembly.  But,  that  the  judgment  of  the 
District  Court  was  to  be  reversed,  because 
the  demandant  had  omitted  to  set  forth 
the  boundaries  of  the  land  in  his  count. 

The  judgment  was  as  follows:  ''The 
Court  is  of  opinion  that  the  said  judgment 
is  erroneous  in  this,  that  the  boundaries  of 
the  land  demanded  in  the  count  are  not  in- 
serted therein  as  required  by  law,  nor  found 
by  the  verdict  of  the  jury.  Therefore,  it  is 
considered,  that  the  same  be  reversed,  &c. 
and  this  Court  proceeding  to  give  such 
judgment  as  the  said  District  Court  ought 
to  have  given.  It  is  further  considered, 
that  the  defendant  take  nothing  by  his 
count;  and,  that  the  plaintiff  go  thereof 
without  day  and  recover  against  the  de- 
fendant his  costs  by  him  about  his  defence 
in  the  said  District  Court  expended.'* 


487         *Rowe  and  Others  v.  Smith. 

[Tuesday,  May  7. 1790.1 
Bvldenoe— Deposition    between    Different    Pnrtleo.*— 

Depositions  taken  In  a  cause  relative  to  the  same 
subject,  but  not  between  the  same  parties,  cannot 
be  read  In  evidence  in  a  subsequent  suit. 

John  Smith  brought  a  writ  of  right  in 
the  District  Court  of  King  and  Queen, 
against  Rachel  Rowe,  devisee  and  widow 
of  Richard  Rowe,  deceased,  and  John 
Rowe,  son  and  devisee  of  the  said  Richard 

*See  Chapman  y.  Chapman,  1  Munf.  380;  mono- 
graphic note  on  "Depositions"  appended  to  Field  r. 
Brown,  84  Gratt  74. 
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Ro^e,  deceased,  for  one  tenement  and 
sixty-three  acres  of  land,  in  the  county  of 
King  and  Queen.  The  common  plea  was 
put  in  for  the  tenants,  and  issue  joined  in 
the  usual  manner. 

On  the  trial  of  the  cause,  the  tenants 
filed  a  bill  of  exceptions  to  the  Court's 
opinion,  which  stated,  that  the  demandant 
offered  in  evidence  the  depositions  of  Ben- 
jamin Scott  and  Anthony  Ferryman,  two 
witnesses  now  deceased,  taken  in  an  action 
of  trespass  formerly  in  this  Court  depend- 
ing between  Rachel  Rowe  plaintiff,  and 
Justice  Beadles  defendant,  and  prayed  that 
the  same  might  be  admitted  to  be  read  in 
evidence  in  this  cause,  to  which  the  tenants 
objected,  alleging  that  the  said  parties 
were  not  parties  to  this  suit  with  those  who 
were  parties  to  that  cause,  but  that  the 
Court  over-ruled  the  objection ;  because  it 
appeared  that  the  said  action  of  trespass 
was  brought  by  Rachel  Rowe,  who  is  the 
same  Rachel  Rowe  now  one  of  the  tenants 
in  this  suit,  for  a  trespass,  supposed  to  be 
committed  on  the  premises  now  in  dispute, 
by  Justice  Beadles,  who  claimed  the  lands 
ander  the  present  demandant ;  who  had  be- 
fore that  time  covenanted  with  the  said 
Beadles  to  convey  to  him  the  lands  in  dis- 
pute, being  then  in  possession  of  part  of 
the  premises ;  and  the  depositions  related 
to  the  same  title  of  the  said  lands,  as  well 
in  the  action  of  trespass  as  in  the  present 
suit,  and  they  were  taken  in  the  said  action 
of  trespass,  after  due  notice  of  the  time 
and  place  of  taking  the  same;  and 
488  *that  it  likewise  appeared  that,  at 
the  time  of  bringing  the  said  action 
of  trespass  the  said  Rachel  Rowe  was  tenant 
for  life,  and  John  Rowe,  the  other  tenant 
in  the  present  suit,  was  reversioner  in  fee 
of  the  same."  Verdict  and  judgment  for 
the  demandant :  From  which  judgment  the 
tenants  appealed  to  this  Court. 

Warden,  for  the  appellant. 

The  depositions  were  not  taken  in  a  suit 
between  the  same  parties;  and,  therefore, 
there  was  no  opportunity  of  cross-exam- 
ining. Besides,  the  subject  in  controversy 
was  not  the  same  in  both  Courts. 

Marshall,  contra. 

The  subject  of  controversy  was  precisely 
the  same,  in  both  suits;  for,  in  both,  the 
title  to  this  land  was  in  question. 

As  to  the  objection,  that  the  parties  were 
not  the  same  in  both  Courts,  there  is  no 
weight  in  it:  Because,  the  rule  is,  that 
verdicts  (and,  therefore,  I  infer  deposi- 
tions,) may  be  given  in  evidence  between 
privies,  as  assignees,  descendants,  or  pur- 
chasers. So  that  I  conceive,  whenever  the 
title  is  the  same  and  comes  from  the  same 
source,  the  deposition  in  one  suit  may  be 
read  in  another.  In  this  case,  the  plaintiff 
in  the  first  suit  was  a  purchaser  under  the 
plaintifiF  in  this. 

Cur.  adv.  vult. 

LYONS,  Judge.  Delivered  the  resolution 
of  the  Court,  that  the  depositions  were  not 
admissible,  and,  therefore,  that  the  judg- 
ment ought  to  be  reversed.  That  if  there 
be  a  recovery  by  verdict  against  tenant  for 
life,  this  is  no   evidence   against   a    rever- 


sioner. BuUer's  N.  P.  232,  cites  Yelv.  [23, 
Brode  v.  Owen,]  and  by  parity  of  reason- 
ing, the  depositions  in  the  present  case 
ought  not  to  have  been  read  in  evidence. 

The  judgment  was  as  follows:  *^The 
Court  is  of  opinion  that  the  said  judgment 
is  erroneous  in  this,  that  the  said  Court 
permitted  the  depositions  of  Benjamin 
Scott  and  Anthony  Ferryman  taken  in  an 
action  brought  by  the  appellant  Rachel, 
against  one  Justice  Beadles,  for  a 
489  ^trespass  supposed  to  have  been  com- 
mitted by  the  said  Beadles  on  the 
premises  now  in  dispute  as  stated  in  the 
bill  of  exceptions,  filed  in  this  suit,  to  be 
read  in  evidence  on  the  trial  against  the 
appellant  John,  who  was  not  a  party  in  the 
action  of  trespass  aforesaid,  and  does  not 
claim  or  hold  the  said  premises  from  or 
under  the  said  Rachel  Rowe  or  Justice 
Beadles,  and  who,  not  having  had  the  lib- 
erty of  cross-examining  the  said  witnesses, 
should  not  be  injured  or  bound  by  what  he 
was  not  allowed  to  contest.  Therefore,  it 
is  considered  that  the  said  judgment  be  re- 
versed and  annulled,  and  that  the  appel- 
lants recover  against  the  appellee  their 
costs  by  them  expended  in  the  prosecution 
of  their  appeal  aforesaid  here,  and  it  is  or- 
dered, that  the  jurors*  verdict  be  set  aside, 
and  a  new  trial  be  had  in  the  cause,  and 
that  on  such  trial  the  said  District  Court 
do  not  permit  the  depositions  aforesaid  to 
be  read  in  evidence.*' 

Judgment  reversed. 


Ritchie  &  Co.  v.  Lyna. 

[Saturday,  May  11.  l?W.] 

Evidence— Depositions.*— Depositions  taken  in  a  suit 
with  the  factor,  may  be  read  in  a  suit  with  the 
principal,  for  the  same  cause. 

Ritchie  &  Co.  brought  indebitatus  as- 
sumpsit, in  the  year  1768,  against  Lyne, 
for  goods,  wares  and  merchandizes,  sold 
and  delivered,  and  for  money  and  tobacco, 
paid  and  advanced.  Verdict  and  judgment 
for  the  defendant.  The  plaintiff  filed  a  bill 
of  exceptions  to  the  Court's  opinion ;  which 
stated,  *4hat  the  defendant  offered  in  evi- 
dence, the  depositions  of  John  Taylor  and 
Gabriel  Mitchell,  to  the  reading  of  which, 
the  counsel  for  the  plaintiff  objected ;  be- 
cause, they  appeared  to  have  been  taken  in 
a    suit    between     the    said   William    Lyne 

as  plaintiff,  and  Andrew  Crawford 
490      ^defendant,   lately  depending  in  this 

Court,  which  abated  by  the  death  of 
the  said  Crawford ;  a  copy  of  the  declaration, 
in  which  suit  was  thereunto  annexed.  That 
the  Court  over-ruled  the  objection ;  it  ap- 
pearing, that  the  said  Crawford  was  the 
same  person  mentioned  in  the  plaintiffs* 
declaration  as  their  factor ;  that  he  had  re- 
ceived due  notice  of  the  taking  of  the  depo- 
sitions ;  and  that  it  did  not  appear  that  the 
plaintiffs  had  any  other  representative,  than 
the  said  Crawford,  in  Virginia.  That  John 
Ryburn,  who  was  afterwards  the  factor  or 
agent  for  the  said   plaintiffs,   in  Virginia, 


*See  monoirraphic  note  on  "Depositions"  appended 
to  Field  V.  Brown,  24Gratt.  74. 
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as  well  as  the  said  Crawford,  received  due 
notice  of  the  taking  of  the  said  Mitchell's 
deposition.  That,  the  suit  brought  by  the 
said  Lyne  against  the  said  Crawford,  was 
a  cross-action,  founded  upon  the  same  deal- 
ings, which  gave  rise  to  this  cause;  in 
which  the  said  Lyne  claimed  a  balance  as 
due  to  himself,  which  balance  the  present 
plaintiffs  would  have  been  answerable  for, 
in  the  opinion  of  the  Court,  had  the  said 
Crawford  lived,  and  a  recovery  thereof 
taken  place.  That  the  evidence,  in  the  said 
depositions  contained,  related  to  the  said 
Lyne's  dealings  with  the  said  Andrew 
Crawford,  as  factor  for  the  said  plaintiffs; 
and,  upon  those  dealings,  this  action  is 
founded."  The  declaration,  referred  to  in 
the  bill  of  exceptions,  counted  on  a  contract 
betwixt  the  said  William  Lyne  and  the  said 
Andrew  Crawford,  without  mentioning  or 
referring  to  the  said  Ritchie  &  Co.  Verdict 
and  judgment  for  the  defendant ;  and  from 
that  judgment,  Ritchie  &  Co.  appealed  to 
this  Court. 

Warden,  for  the  appellants. 

The  depositions  were  inadmissible;  be- 
cause they  were  not  taken  in  a  suit  between 
the  same  parties.  Rowe  v.  Smith,  in  this 
Court,  during  the  present  term,  [ante, 
487]. 

Marshall,  contra. 

The  cases  are  not  alike ;  because  Craw- 
ford represented  his  principal  completely, 
f^or,  such  was  the  mode  of  doing  business 
at  that  time,  that  the  factor  unavoid- 
491  ably,  and  from  the  *nature  of  the 
connection,  stood  in  the  place  of  his 
principal.  So,  that  his  contracts  bound 
the  principal,  as  he  had  the  entire  control 
over  the  business,  and  might  be  said  to  be 
the  same  person  with  him.  Now,  here, 
was  a  suit  with  the  factor,  on  behalf  of  his 
principal,  touching  the  same  subject  with 
the  present  action ;  and,  the  objection  is, 
that  the  Court  did  wrong  in  hearing  testi- 
mony to  those  points,  which  can  never  be 
considered  as  a  just  ground  of  exception, 
or  it  destroys  the  relation  which  subsisted 
between  them.  It  must,  therefore,  be  con- 
sidered as  a  cause  between  the  same  parties; 
and,  consequently,  the  District  Court  did 
right  in  receiving  the  testimony.  There  is 
no  case  which  comes  completely  up  to  the 
present;  the  nearest  in  principle,  is  that  of 
a  verdict  in  favor  of  a  termor  against  a 
stranger;  in  which  case,  the  verdict  may 
be  used  in  a  suit  with  the  reversioner;  for, 
the  reversioner  would  have  been  dispos- 
sessed by  the  verdict,  if  it  had  gone  against 
the  termor,  and  the  stranger  can  have  no 
prejudice,  because  he  had  liberty  to  cross- 
examine  the  witnesses.  The  case  here,  is 
the  same  in  principle,  because  Ritchie  & 
Co.  would  have  had  the  benefit  of  the  ver- 
dict had  it  passed  in  favor  of  Crawford. 

Warden,  in  reply. 

If  it  had  appeared  in  the  proceedings  of 
the  suit  with  Crawford,  that  the  suit  was 
with  him  as  a  factor,  theie  might  have  been 
some  ground  for  Mr.  Marshall's  argument. 
But  no  such  thing  does  appear;  and  as  it 
might    have    related    to    his   own    private 


affairs,  the  depositions  in    that   cause  were 
improperly  admitted  in  this. 

Cur.  adv.  vult. 
LYONS,  Judge.  Delivered  the  resolution 
of  the  Court,  that  the  judgment  of  the  Dis- 
trict Court  ought  to  be  affirmed :  That  they 
were  in  fact  cross-suits  between  the  same 
parties  in  interest:  That  it  appeared  the 
factor  who  represented  his  principals  had 
notice  of  the  time  and  place  of  taking  the 
depositions;  and,  therefore,  might  have 
cross-examined  the  witnesses  if  he  had 
chosen  to  do  so.    

492       *Eckhol8  V.  Graham  and  Others. 

[Tuesday,  April  80.  17B0.] 

BxecuttoiH— Slaves.*— Names  of  slaves  taken  under 
executions  should  be  endorsed. 

Same— When  Lien  Waived.!— If  plaintiff  sues  a  second 
'execution,  before  the  property  taken  under  the 
first  is  disposed  of.  he  waives  the  first,  and  de- 
stroys the  lien  on  the  property  taken  under  the 
first 

Graham  and  Trigg,  brought  trover 
against  Bckhols  in  the  District  Court  of 
New  London,  for  three  slaves,  to  wit :  a 
woman  named  Hannah,  a  child  named 
Judj,  and  a  child  named  Hannah.  Plea  not 
guilty,  and  issue.  The  jury  found  a  special 
verdict,  which  was  adjudged  insufficient  by 
the  Court  and  quashed.  Upon  the  next 
trial,  the  plaintiff  filed  a  bill  of  exceptions 
CO  the  Court's  opinion,  which  stated,  that 
the  defendant  offered  in  evidence  to  the 
jury  a  copy  of  an  execution  without  pro- 
ducing a  copy  of  the  judgment  on  which  it 
issued;  that  the  plaintiff  objected  to  it; 
but  the  objection  was  over-ruled  and  the 
evidence  permitted  to  go  to  the  jury. 

The  jury  found  a  special  verdict  which 
stated,  **that  on  the  10th  of  August,  1788, 
an  execution  issued  in  behalf  of  Toliver 
Craig  against  Richard  and  Thomas  Bandy, 
on  which  seven  negroes  were  taken  (the 
names  not  endorsed,}  and,  a  forthcoming 
bond  executed  by  John  Hook  and  Absolam 
Jordan,  in  August,  1788,  in  these  words: 
Hailsford,  Franklin  county,  August  21st, 
1788,  we  John  Hook  and  Absolam  Jordan, 
are  held  and  firmly  bound  unto  Hugh  Innis, 
Ksqr.  Sheriff  of  Franklin  county,  in  the 
sum  of  four  hundred  and  fifty  pounds,  cur- 
rent money  of  Virginia,  to  deliver  unto  the 
said  Sheriff  the  following  property,  viz. 
seven  negroes,  two  horses,  two  beds  and 
two  blankets,  also  a  Dutch  oven,  the  same 
to  be  delivered  on  the  11th  of  next  month, 
being  taken  in  execution  to  satisfy  Toliver 
Craig,  and  to  satisfy  public  taxes  against 
Richard  Bandy.  Witness  our  hands  and 
seals  this  day  above  written,  John  Hook, 
Absolam  Jordan.  That  at  September  Court, 
1788,  an  injunction  was  granted 
493      *to  Bandy  to  stay  proceedings  on  the 

^Executions— Slaves.— The  first  headnote  of  the 
principal  case  Is  explained  in  note  to  Dix  v.  Evans.  3 
Munf.  806.  See  monoeraphic  note  on  "ExecnUons'* 
appended  to  Paine  v.  Tutwiler,  27  Oratt  440. 

tSame -Waiver  of  Lien.— The  principal  case  is  cited 
and  distinguished  in  Bullitt  v.  Winstona,  1  Munf. 
280.    It  is  also  cited  in  Lnsk  v.  Ramsay,  8  Munf.  438. 
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execution  on  his  givinfi^  security  bj  the 
next  Court.  That  he  failed  to  give 
such  security ;  and,  thereupon  it  was  de- 
creed that  the  plaintiffs  should  have  the 
benefit  of  the  judgment.  That  the  Sheriff 
demanded  the  slaves,  which  were  not  de- 
livered. That  on  the  25th  of  September, 
1788,  Absolam  Jordan,  Daniel  Huddleston 
and  Richard  Bandy  executed  a  bill  of  sale 
to  the  plaintiffs,  for  a  negro  wench  named 
Hannah,  and  her  child  named  Jude ;  setting 
forth  the  bill  of  sale  in  haec  verba.  That 
Hannah  is  the  mother  of  the  other  negroes. 
That  the  child  Hannah  has  been  born 
since  the  date  of  the  bill  of  sale ;  and  is 
in  possession  of  the  plaintiffs.  That  a 
second  writ  of  fieri  facias  issued  on  the 
2nd  of  December,  1788 ;  on  which  there  was 
made  1011.  12s.  6d.  That  another  execu- 
tion issued  on  the  16th  of  August,  1790; 
on  which  there  was  made  511.  Is.  2d.  nett 
money  deducting  fees,  Ac.  That  the  plain- 
tiff Trigg  was  allowed  208.  for  keeping  the 
said  slaves  whilst  under  execution.  That 
Eckhols  the  deputy  Sheriff  of  Bedford,  who 
levied  the  execution,  paid  to  John  Craig, 
521.  10s.,  in  October  1790.  That  the  plain- 
tiff Trigg  forbid  the  seizure  and  sale  of  the 
negroes  in  the  declaration  mentioned,  seized 
by  James  Ekkhols  deputy  Sheriff  of  Bed- 
ford, to  satisfy  the  execution  of  T.  Craig, 
assignee  of  Hawkins  against  the  Bandys. 
That  the  said  slaves  continued  in  the  pos- 
session of  one  of  the  plaintiffs,  from  the 
25th  of  September,  1788,  to  the  seizure  and 
sale  of  them.  That  John  Phelps  purchased 
the  slaves  in  the  declaration  mentioned, 
for  the  said  William  Trigg,  at  541.  15s. ; 
and  that  the  property  was,  and  has  been 
since  the  commencement  of  the  suit  in  his 
possession.  That  Daniel  Huddleston  and 
Absolam  Jordan  were  not  possessed  of  any 
negro  or  negroes  about  the  time  of  theirs 
and  Richard  Bandy's  bill  of  sale  to  Graham 
and  Trigg,  for  the  negroes  Hannah,  &c. 
before-mentioned.  That  Hannah  mentioned 
as  aforesaid  was  the  property  of  the  said 
Bandy,  when  T.  Craig  assignee  of 
494  'Hawkins  first  issued  his  execution. 
That  when  Toliver  Craig*s  execution 
issued,  the  said  Bandy  had  seven  slaves." 

The  District  Court  gave  judgment  for  the 
plaintiffs,  and  the  defendant  appealed  to 
this  Court. 

Randolph,  for  the  appellant,  contended 
that  the  forthcoming  bond  was  informal 
and  void ;  that  the  lien  created  by  the  serv- 
ice of  the  execution  continued ;  and,  conse- 
quently, that  the  sale  by  Bandy  to  the 
plaintiff,  was  nugatory  and  of  no  force. 

Marshall,  contra. 

There  is  nothing  to  shew  that  the  execu- 
tion was  levied  on  these  slaves;  for,  the 
jury  have  not  found  the  fact,  and  the  Court 
cannot  presume  it.  Upon  that  ground 
alone,  therefore,  the  defendant's  title  fails. 
But,  if  that  fact  were  found,  still  the  names 
of  the  slaves  were  not  endorsed  upon  the 
execution  according  to  the  directions  of  the 
act  of  Assembly ;  [Oct.  1765,  c.  22,  8  Stat. 
Larg.  121,  c.  134,  {  22,  R.  C.  ed.  1819,]  and, 
consequently,  the  defendant  can  derive  no 
aid   from    the    service    of    the   execution. 


However,  the  return  that  a  bond  was  taken, 
and  the  restoration  of  the  property  to  Bandy 
by  the  Sheriff,  are  decisive;  because  the 
slaves  were  thereby  clearly  discharged  from 
the  execution.  So  that  Bandy  had  power 
to  sell  them ;  and,  therefore,  the  plaintiff 
who  is  a  fair  purchaser,  has  title  to  recover 
them. 

LYONS,  Judge.  Delivered  the  resolution 
of  the  Court,  that  the  names  of  the  slaves 
ought  to  have  been  endorsed,  in  order  to 
prevent  purchasers  from  being  deceived. 
That  it  would  make  no  difference  whether 
the  bond  taken  was  good  or  not.  For,  if 
good,  then  the  property  was  clearly  re- 
leased ;  and  if  not,  then  some  proceedings, 
with  respect  to  it,  should  havQ  been  had. 
But  be  that  as  it  might,  the  Court  were 
clearly  of  opinion,  that  by  taking  the  sec- 
ond execution,  he  waived  the  first;  and  dis- 
charged the  lien  if  any  subsisted:  Which 
answered  the  difficulty,  whether  there 
should  not  be  a  venire  facias  de  novo, 
495  in  order  to  ascertain  *the  identity  of 
the  slaves?  Because,  it  could  be  to 
no  purpose  to  ascertain  that  the  slaves  were 
taken  on  the  executions;  since,  if  it  was 
so,  the  Court  were  clear  that  the  plaintiff, 
by  taking  the  second  execution,  had  waived 
all  benefit  under  the  first ;  and  destroyed 
the  lien  if  he  had  any. 

Judgment  affirmed. 


Noel  V.  Sale. 
[Saturday,  April  27, 1799.] 
MIIU-liM|ul5ltloii— Improperly  Quashed.*— If  an  inqui- 
Bition  be  Improperly  qnastied,  the  plaintiif  should 
pray  a  new  writ,  or  except  to  the  Court's  opinion. 
Same— Seme— Who  M«y  Take. t— The  deputy  Sheriff 
may  take  an  inquisition. 

Noel  petitioned  the  County  Court  of 
Essex,  for  leave  to  build  a  mill.  Writ  of 
ad  quod  damnum  granted,  and  inquisition 
taken.  After  which,  the  record  proceeds 
thus,  **On  the  motion  of  the  said  Sale, 
the  said  inquisition,  for  reasons  appearing 
to  the  Court,  is  quashed ;  and  it  is  further 
considered  by  the  Court,  that  the  said  John 
Sale  recover  of  the  said  Taylor  Noel,  his 
costs  about  his  defence,  in  this  behalf  ex- 
pended. From  which  determination  of  the 
Court,  the  said  Taylor  Noel  prays  an  appeal 
to  the  next  District  Court  to  be  held  at 
King  and  Queen  Court-house ;  the^  same  is 
granted  the  said  Taylor  having  given  bond 
and  security  according  to  law." 

The  District  Court  affirmed  the  judgment 
of   the    County    Court;  and,  to    the    judg- 

«MIIU  and  Mllktains— Erection  of  Dam—Binlneiit 
Domain— Constitutionality  of  Statute.— See  foot-note 
to  Mairs  V.  Qallahue,  9  Qratt.  94.  The  principal  case 
is  cited  in  Varner  v.  Martin,  21  W.  Va.  516. 

tSame— Writ  Ad  Quod  Damnum— Who  May  Execute. 
—The  writ  of  ad  quod  damnum  which  Issues  upon  an 
application  to  a  court  for  leave  to  build  a  mill,  may 
be  executed  by  the  deputy  sheriff.  Wroe  v.  Harris, 
2  Wash.  126.  See  monofirraphic  note  on  "Mills  and 
Milldams"  appended  to  Calhoun  v.  Palmer,  8  Gratt. 
88. 

Appeal -5uperjedeas.— The  principal  case  is  cited 
in  Winfffleld  v.  Crenshaw,  8  Hen.  &  M.  254,  257. 
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meat  of  the  District  Court,  Noel  obtained  a 
writ  of  supersedeas  from  this  Court. 

Marshall,  for  the  appellant.  The  pro- 
ceeding's were  all  regular,  and  jet  the  in- 
quisition is  quashed  by  the  Court;  which 
is  unquestionably  erroneous.  Therefore, 
the  judgment  of  the  District  Court  ought  to 

be  reversed* 
4%  »PENDLETON,    President.       May 

there    not   have   been  a  cause  dehors 
the  record? 

Marshall.  If  so,  it  ought  to  have  been 
stated. 

Cur.  adv.  vult. 

LYONS,  Judge.  Delivered  the  resolution 
of  the  Court,  that  the  judgment  of  the  Dis- 
trict Court  should  be  affirmed.  That  Noel 
should  either  have  moved  for  a  second  in- 
quisition, or  filed  a  bill  of  exceptions  to 
the  Court's  opinion,  in  order  that  it  might 
have  appeared  upon  what  ground  the  Court 
proceeded. 

ROANE,  Judge.  I  suspect  that  the  Courts 
below  proceeded  upon  the  ground,  that  the 
inquisition  was  taken  by  the  deputy 
Sheriff;  but  that  has  been  decided  to  be 
good  by  this  Court.  However,  as  there 
might  have  been  matter  dehors,  as  miscon- 
duct in  the  Sheriff,  jurors,  or  party,  and 
nothing  is  stated  in  the  record  to  exclude 
that  idea,  we  must  presume  that  something 
of  that  kind  appeared  to  the  Court. 

PER  CUR.     Affirm  the  judgment. 


497  *Lee  v.  Love  &  Co. 

[Monday,  May  18, 1799.] 
AMlffnineiits— Reconrs«  to  Asslfl:nor~Dtllg»iice.*— Tbe 

assiffnee  of  a  note  of  band,  must  sue  the  maker, 
before  he  can  resort  to  the  assignor. 

This  was  an  action  on  the  case,  brought 
by  Lee  against  Love  &  Co.  in  the  District 
Court  of  Dumfries ;  in  which  the  plaintiff 
declared  that  William  Skinker,  on  the  19th 
of  October,  in  the  year  1793,  made  his  note 
in  writing  called  a  promissory  note,  to 
Love  A  Co.  and  thereby  promised  to  pay  to 
Love  &  Co.  or  order,  on  the  19th  of  April, 
in  the  year  1794,  at  the  counting-house  of 
Josiah  Watson  in  Alexandria,  1030  dollars, 
negotiable  at   the   Bank  of  Alexandria,  for 


^Assignments— ReconrM  to  Assignor  —  Dlllganca.— 

The  principal  case  Is  cited  in  Dunlop  v.  Harris,  5 
Call  45.  47;  Hooe  v.  Wilson,  5  Call  72,  77;  Bronanffh 
V.  Scott,  5  Call  86:  Dunlop  v.  Silver,  Fed.  Cas.  No. 
4,169.  8  Fed.  Cas.  92;  Walker  v.  Henry,  SO  W.  Va.  Ill, 
14  S.  E.  Rep.  442;  Thompson  t.  Govan,  9  Gratt  099. 

Same— Same— Dillgenco  Reqalred  In  Case  of  Bill.— 
In  Dunlop  V.  Harris.  5  Call  S5,  the  court  said:  "In 
Lee  V.  Love,  it  was  held  that  the  assignee  of  a  note 
must  sue  the  maker  before  he  could  have  recourse 
to  the  assignor.  Whereas  no  such  suit  is  necessary 
in  the  case  of  a  bill.  Aerain,  the  diligence  required, 
according  to  the  cases  of  Mackie  y.  Davis.  2  Wash. 
219:  Mc Williams  v.  Smith.  1  Call  123:  Minnis  v.  Pol- 
lard. 1  Call  226,  and  Barksdale  y.  Fenwick,  4  Call  492, 
is  not  the  same  with  that  which  is  requisite  in  the 
case  of  bills  of  exchange."  See  the  principal  case 
cited  in  this  connection  in  Saunders  v.  Marshall.  4 
Hen.  &  M.  450. 

See  generally,  monographic  note  on  "Asslffu- 
^"  appended  to  Raffsdale  t.  Ha^y,  9  Gratt  409. 


value  received.  That  Love  &  Co.  assigned 
this  note  to  the  plaintiff,  before  the  day 
for  payment  thereof;  of  which  Skinker  had 
notice.  That  the  said  note  was  not  paid  ac- 
cording to  its  tenor  and  effect;  but  the 
payment  thereof  had  been  wholly  neglected 
and  refused;  of  which  Love  &.  Co.  had 
notice.  Whereby,  and  by  reason  of  the  act 
of  Assembly,  in  such  cases  made,  Love  &. 
Co.  became  liable  to  pay  the  said  1030  dol- 
lars to  the  plaintiff;  and  being  so  liable, 
&c.  assumed,  &c.  There  was  a  second 
count  for  money  had  and  received,  by  the 
defendants,  to  the  use  of  the  plaintiff;  and 
the  third  count  for  money  paid,  laid  out 
and  advanced.  Plea,  non  assumpsit,  and 
issue.  The  jury  found  a  special  verdict, 
setting  forth  the  note  in  these  words: 
"Prince  William  county,  October  19,  1793. 
On  the  19th  day  of  April,  in  the  year  1794, 
at  the  counting-house  of  Josiah  Watson  in 
Alexandria,  I  promise  to  pay  John  Love  A 
Co.  or  order,  one  thousand  and  thirty  dol- 
lars, negotiable  at  the  bank  of  Alexandria, 
for  value  received. 

Wm.  Skinker. 
Teste, 

Henry  Jordon." 
498  *They  also  find  the  assignment    in 

these  words :  *  *  pay  to  Charles  Lee  the 
contents. 

John  Love  &  Co.'* 
And  then  follow  these  words:  *'If  said  en- 
dorsement is  legal  evidence,  of  the  defend- 
ants having  received  money  for  the  use  of 
the  plaintiff  in  the  suit,  we  find  that  the 
defendant  had  and  received  for  the  use  of 
the  plaintiff  1030  dollars."  They  then  find 
the  protest  of  the  said  note  for  non-pay- 
ment, upon  the  23d  of  April,  1794.  They 
also  find  a  letter  from  John  Love,  one  of 
the  defendants,  to  the  plaintiff,  stating, 
that  he  is  sorry  he  has  determined  to  sue 
him,  instead  of  Skinker.  That  if  the 
plaintiff  would  sue  Skinker,  the  said  John 
Love  would  give  security,  that  if  the 
money  could  not  be  made  on  the  execution, 
that  he  the  said  John  Love  would  pay  it. 
That  by  suing  Skinker  in  f^auquier,  where 
he  had  large  property,  the  plaintiff  might 
immediately  get  judgment;  and  that  he 
John  Love  would  see  to  the  business.  That 
if  this  was  refused,  he  should  procrastinate 
the  suit  as  long  as  he  could.  That  a  com- 
pliance on  the  part  of  the  plaintiff  would 
prevent  trouble  to  the  said  John  Love  in 
recovering  the  money  of  Skinker  after- 
wards. That,  he  did  not  consider  himself 
bound  to  make  extraordinary  sacrifices 
for  discharging  this  debt,  under  the  cir- 
cumstances of  the  case;  and,  therefore,  if 
sued,  should  consult  his  own  convenience 
in  the  payment,  which  he  might  be  able  to 
put  oft  longer  than  Skinker.  That  if  the 
plaintiff  brought  a  suit  against  Skinker, 
that  he  Tohn  Love,  gave  him  his  honor  he 
would  endeavor  to  have  judgment  got  as 
soon  as  possible  against  Skinker;  which  he 
should  consider  as  necessary  for  his  own 
safety.  The  jury  further  find,  that  no  suit 
was  ever  brought  by  the  plaintiff  against 
Skinker;  and  conclude,  that  if  the  law  be 
for    the    plaintiff,    then    they    find  for  the 
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plaintiff,    and    if    for  the  defendant,  then 

thej  £nd  for  the  defendant. 
499         *The  District  Court  gave  judgment 
for  the  defendant;  and   the    plaintiff 
appealed  to  this  Court. 

Marshall,  for  the  appellant. 

Contended,  that  the  endorsement  sup- 
ported the  count  for  money  had  and  re- 
ceived. That,  the  assignee  was  not  bound 
to  sue  the  maker  before  he  resorted  to  the 
endorser;  for,  there  was  an  implied  con- 
tract in  such  cases,  that  the  assignor  would 
pay  the  money,  if  the  maker  did  not.  And, 
finally,  that,  as  this  bill  was  negotiable  at 
the  bank  of  Alexandria,  it  stood  upon  the 
same  footing  with  notes  payable  to  the 
bank;  and,  therefore,  that  the  endorser 
was  liable,  without  suit  against  the  maker. 
Act,  1791,  c.  77,  I  22 ;  [Nov.  1792,  c.  76,  13 
Stat.  Ivarg.  592]. 

Wickham,  contra. 

Contended,  that  it  had  been  settled  by 
this  Court,  in  Mackey  v.  Davis,  2  Wash. 
[219,]  that  the  maker  must  be  first  sued, 
and  due  diligence  used;  though  circum- 
stances might  excuse,  as  absence  from  the 
country,  or  insolvency  of  the  maker.  That, 
there  was  no  analogy  betwixt  this  case  and 
that  of  a  note  payable  to  the  bank ;  because 
that  was  a  contract  betwixt  the  bank  and 
debtor,  but  this  was  an  engagement  between 
the  endorser  and  endorsee  merely. 

Cur.  adv.  vult. 

LYONS,  Judge.  Delivered  the  resolution 
of  the  Court,  that  the  judgment  should  be 
affirmed,  as  they  considered  the  case  as 
having  been  already  decided. 

Judgment  affirmed. 


500  *Wil8on  V.  Rucker. 

[Saturday,  May  4. 1799.] 
Lost   MiHtery   Certificate  —  Bona  Fide    PurchaMr— 
Trover  by  Owner.*— If  a  military  certificate  be  lost, 
and  afterwards  sold  to  a  bona  fide  purchaser,  with- 
out notice,  still  tbe  original  owner  may  maintain 
trover  for  it  acrainst  the  innocent  vendee. 
Chancery   Practice— New  Trials— Pinal  Decree. t- The 
Court  of  Chancery  may.  on  grantinff  a  new  trial 
in  the  same  Court,  order  the  verdict  to  be  certified 
into  the  Court  of  Chancery,  and  proceed  to  make 
a  final  decree  in  the  cause. 
Rucker   brought   trover  against    Wilson, 
for  a  military  certificate  issued  to  the  plain- 
tiff  for    the    balance   of   his  pay  and  sub- 

•Loat  Military  Certificate— Bona  PIde  Purchaser— 
Rlffiit  of  Owner  to  Bring  Trover.— The  first  headnote 
of  the  principal  case  holds  that  the  owner  of  a  lost 
military  certificate  may  maintain  an  action  of 
trover  for  such  instmment  even  thonffh  it  has  srot- 
ten  into  the  hands  of  a  bona  JkU  purchaser,  the 
title  to  such  instrument  passing  only  by  assismment 
For  this  proposition  the  principal  case  is  cited  in 
Johnson  v.  Pendleton,  5  Call  134,  IS5.  187;  Auditor  v. 
Johnson.  1  H.  &  M.  541;  Wilkinson  v.  HoUoway,  7 
Leiffh  897,  citinc  also,  Myers  v.  Friend,  1  Rand.  12; 
Alexander  v.  Morris,  8  Call  103.  See  Wilson  v. 
Backer.  Wythe  296.  See  monographic  note  on 
"Trover  and  Conversion"  appended  to  Eastern 
Lnnatic  Asylum  v.  Oarrett,  27  Gratt.  163. 

^New  Trinls.— See  Mayo  v.  Bentley,  4  Call  556,  cit- 
ing the  principal  case. 


sistence  to  the  6th  day  of  February,  1781, 
as  a  Captain  of  the  State  infantry.  The 
cause  was  tried  before  the  District  Court  of 
Dumfries;  when  the  plaintiff  obtained  a 
verdict  and  ju^^ment:  Wilson  afterwards 
obtained  an  injuncticn  to  that  judgment 
from  the  High  Court  of  Chancery,  on  the 
ground  of  the  jury  having  fornd  a  general 
verdict,  without  argument,  when  the  coun- 
sel on  both  sides,  (because  the  question  was 
new,  difficult  and  of  extensive  importance, ) 
had  agreed  to  certain  facts,  to  be  found 
specially,  by  the  jury ;  and,  therefore,  did 
not  argue  the  cause.  The  parties  consented, 
in  the  High  Court  of  Chancery,  that  there 
should  be  a  new  trial  of  the  issue  in  the 
District  Court ;  which  was  ordered  accord- 
ingly by  the  High  Court  of  Chancery ;  and 
that  the  verdict  thereupon  should  be  certi- 
fied into  the  High  Court  of  Chancei^. 

Upon  the  second  trial  in  May,  1794,  the 
jury  found  a  verdict,  which  stated,  **that 
the  plaintiff,  Rucker,  was  possessed  of  the 
certificate  in  the  declaration  mentioned, 
and  lost  the  same  out  of  his  possession. 
That  James  Dickenson,  afterwards,  to  wit, 
on  the  4th  day  of  August,  1785,  having  the 
said  certificate  in  his  possession,  sold  the 
same  in  the  presence  of  sundry  persons,  bona 
fide,  for  the  sum  of  seventy-five  pounds 
specie,  to  the  defendant ;  who  had  not  any 
knowledge,  at  that  time,  of  the  plaintiff  or 
of  the  said  Dickenson,  or  that  the  plaintiff 
had  either  lost  or  disposed  of  the  said  cer- 
tificate otherwise.  That  the  defendant  paid 
to  the  said  Dickenson  the  said  sum  of  751. 
on  the  said  4th  day  of  August,  1785, 
501  *( which  was  then  the  reasonable  value 
thereof.)  and,  at  the  same  time,  re- 
ceived the  said  certificate,  and  converted  it 
to  his  own  use.  That  it  was  and  has  been, 
since  the  issuing  of  such  certificates,  in 
1781,  the  general  custom  of  the  country,  for 
property  in  such  certificates  to  be  trans- 
ferred from  one  man  to  another,  without 
any  assignment  in  writing,  but  by  the  mere 
delivery  thereof ;  though,  m  some  instances, 
such  certificates  have  been  assigned  by 
writing.  That,  it  is  the  custom  of  the 
Auditor  of  public  accounts,  to  grant  to  the 
holder  of  the  military  certificates,  warrants 
for  the  interest,  on  the  public  Treasury, 
whether  they  be  assigned  by  writing  or 
not.  That,  on  the  21st  day  of  November, 
1785,  the  said  Auditor  issued  a  duplicate  of 
the  aforesaid  certificate  to  the  plaintiff, 
which  was  presented  to  the  Auditor  within 
less  than  a  month  after  the  said  loss  was 
alleged  to  have  happened,  and  the  said 
duplicate  was  afterwards  delivered  to  the 
Auditor  and  cancelled.  If,  on  the  whole 
matter,  the  law  should  be  for  the  plaintiff, 
the  jury  find  for  him  2241.  5s.  Od.  damages ; 
but,  if  for  the  defendant,  then  they  find 
for  the  defendant." 

The  District  Court  at  their  subsequent 
term  in  October,  1794,  gave  judgment  for 
the  plaintiff:  From  which,  Wilson  ap- 
pealed to  this  Court. 

Prior  to  which,  to  wit,  in  September, 
1794,  the  verdict  being  certified  by  the  Clerk 
of  the  District  Court,  (although  there  was 
no  order  of  that  Court  for  it,)  into  the  High 
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Court  of  Chancery,  the  Chancellor  delivered 
his  opinion,  '4hat  although  a  military  cer- 
tificate be  transferrable  by  simple  deliv- 
ery; and,  therefore,  the  holder  of  it  is 
presumed  to  be  owner,  deriving  the  right 
by  mediate  or  immediate  translation  from 
the  officer  or  soldier  to  whom  it  was  origi- 
nally granted,  yet  that  presumption  may 
be  outweighed  by  evidence  of  the  contrary ; 
and,  that  in  this  case,  the  presumption  of 
the  plaintiff's  right  derived  in  that  manner, 
is  outweighed  by  the  facts  stated  in  the 
verdict,    namely,     that   the    plaintiff 

502  in  the  action  at  Common  Law,  *who 
is  defendant  in  this  Court,  was  pos- 
sessed of  the  certificate  in  the  declaration 
mentioned,  as  of  his  proper  goods  and 
chattels,  and  lost  the  same  out  of  his  pos- 
session, so  that  the  translation  to  the 
present  plaintiff  by  the  other  party  or  his 
assignee,  if  any  was,  must  have  been  after 
the  loss:  Which  is  incredible;  not  only 
because  the  present  defendant  is  found  by 
the  verdict  to  have  procured  from  the 
Auditor  for  public  accounts  a  duplicate  of 
the  lost  certificate,  but  because,  no  man,  it 
is  supposed,  would  buy  a  lost  certificate : 
And  the  Court  is  also  of  opinion,  that  pay- 
ment of  value  for  the  certificate  by  the 
present  plaintiff  doth  not  alter  the  ques- 
tion, which  is  only,  whether  one  can  trans- 
fer a  right  which  he  hath  not,  to  another? 
Nor,  is  this  case  like  the  case  of  lost  money 
found  and  paid  away  by  a  stranger,  where 
the  identity  of  the  money  cannot  be  proved ; 
for,  where  the  identity  can  be  proved,  no 
reason  for  distinguishing  the  cases  is  dis- 
cerned. Neither  is  this  case  like  the  case 
of  an  endorsed  bill  of  exchange  payable  to 
one  or  his  order,  or  the  case  of  an  order 
payable  to  bearer,  by  the  terms  of  which 
those  who  possessed  the  draught  are  em- 
powered to  receive  the  money;  and,  there- 
fore, that  Court  doth  adjudge,  order  and 
decree  that,  upon  the  plaintiff's  delivering 
the  military  certificate  aforesaid,  and  pay- 
ing the  interest,  which  he  hath  received 
thereupon,  with  the  costs  expended  by  the 
defendant,  both  in  the  action  at  common 
law,  and  in  this  Court  to  the  defendant, 
the  injunction  awarded  to  stay  execution  of 
the  judgment  rendered  by  the  District  Court 
of  Dumfries  to  the  defendant  against  the 
plaintiff,  be  perpetual ;  but^  if  the  plaintiff 

within after   he   shall  have    been 

served  with  this  decree,  shall  not  deliver 
the  said  certificate,  and  pay  the  said  inter- 
est and  costs  to  the  defendant,  the  Court 
doth  adjudge,  order  and  decree  that  the 
said  injunction  be  dissolved ;  that  the  said 
plaintiff  pay  unto  the  defendant  over  the 
damages  and  costs  recovered  by  the  said 
judgment,  fifty- two  pounds  five  shillings, 
and  the  interest  upon    the    said    certificate 

which  hath  become  due  since  the  12th 

503  day  of  May,   1790,  *and  shall  become 
due  hereafter,  until   the  time  of  pay- 
ment, and  also  the   costs   expended  by  the 
defendant  in  this  suit." 

From  this  decree,  Wilson  likewise  ap- 
pealed to  this  Court. 

And  both  causes  came  on  to  be  argued 
together  at  this  term. 


Call,  for  the  appellant. 

The  right  to  circulating  papers,  as  bank 
notes,  bills  payable  to  bearer,  certificates, 
or  any  others  of  a  like  kind,  is  clearly  lost 
by  a  sale  to  a  purchaser  without  notice. 
For,  they  are  transferrable  by  mere  deliv- 
ery; and  a  sale  to  a  purchaser  without 
notice,  bars  the  right  of  the  original  pro- 
prietor, by  the  course  of  trade,  and  for  the 
sake  of  public  convenience.  [An3'non.]  1 
Salk.  126,  Ford  v.  Hopkins,  lb.  283.  Which 
cases  alone  are  decisive  of  the  principle. 
But  the  doctrine  receives  additional  weight, 
from  the  express  finding  of  the  jury  here, 
that  a  custom  exists  of  transferring  them 
without  assignment.  For,  the  custom  fixes 
a  rule  of  decision.  Branch  v.  Burnly 
&  Brackenridge  in  this  Court.  [Ante, 
1471]  It  is  like  the  case  of  tobacco  notes; 
which  though  payable  to  the  owner  or 
order,  yet  pass  by  delivery  without  as- 
signment. But,  if  it  was  allowable  for  the 
proprietor  to  assert  his  right  at  any  dis- 
tance of  time,  the  mischief  would  be  intol- 
erable ;  and  would  put  a  total  end  to  the 
circulation  of  those  papers.  The  practice 
of  the  Auditor,  (found  by  the  vei^ict]  of 
paying  the  interest  to  the  holder,  proves 
the  general  impression,  that  possession  is 
proof  of  the  right  of  property  in  the  certifi- 
cate; unless  some  impropriety,  in  the  pos- 
sessor himself,  be  proved. 

Marshall,  contra. 

The  rule  is,  that  where  the  property  has 
a  ear-mark  and  can  be  identified,  the  right 
of  the  proprietor  is  not  lost  by  a  sale  to  a 
purchaser  without  notice:  Which  distin- 
guishes cases  of  that  kind  from  money, 
bank  notes  and  other  specific  articles  in  the 
nature  of  money.  The  policy  of  England, 
which  is  a  commercial  country, 
504  *has  given  the  same  currency  to  the 
two  last,  as  to  money ;  and,  therefore, 
the  same  rules  apply  to  them.  But  that 
argument  does  not  hold  with  regard  to  mil- 
itary certificates;  because,  no  such  policy 
ever  obtained  here.  It  is,  therefore,  like 
the  ordinary  case  of  a  sale  of  personal  prop- 
erty, by  a  person  who  has  no  authority; 
which  was  never  held  to  bind  the  right. 
The  custom  found  makes  no  sort  of  differ- 
ence. For  in  the  first  place,  it  is  stated  to 
be  both  ways;  and  in  the  next,  the  verdict 
does  not  state  it  to  be  a  custom,  that  a  sale 
binds  the  right;  but  only  that  the  paper  is 
transferrable  by  delivery  without  assign- 
ment. It  only  shews  the  mode  of  transfer; 
and  not  any  bar  to  the  right.  Suppose  a 
man  were  to  lose  his  bond,  a  sale  of  it  to  a 
purchaser  without  notice,  would  not  bar  the 
right  of  the  owner. 

Wickham,  in  reply. 

Bills  and  other  negotiable  papers,  which 
pass  by  delivery  merely,  become  the  prop- 
erty of  a  purchaser  without  notice;  and 
they  do  not  stand  upon  the  common  footing 
of  other  personal  property  which  has  cot 
the  same  negotiable  nature.  Now,  the 
present  case  stands  precisely  upon  the  same 
footing.  It  is  like  the  case  of  the  tobacco 
notes  already  mentioned,  which  are  always 
considered  as  the  absolute  property  of  the 
purchaser;  and   rightly.     For  otherwise,  a 
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total  stop  would  be  put  to  their  circulation. 
The  consequences  of  the  doctrine,  con- 
tended for  on  the  other  side,  would  be  very 
alarming'.  They  have  been  in  constant 
circulation;  and  the  Sheriffs  and  public 
oflScers  were  bound  to  receive  them.  But 
what  a  door  to  mischief  would  be  opened,  if 
they  were  liable  to  be  regained  by  the  first 
propri«»tor? 

Call. 

It  is  not  a  correct  position,  to  say,  that 
whenever  there  is  a  ear-mark,  the  first  pro- 
prietor may  recover  the  property.  For, 
bank  notes  have  a  ear-mark ;  and  yet  that 
consequence  does  not  follow.  It  was  equally 
the  policy  of  this  country  to  give  currency 
and  circulation  to  these  papers,  as  it  is  in 
England  to  give  it  to  those  mentioned  by 
Mr.    Marshall,    or   to   bank    bill&   at 

505  present:  ^Because  the   State   had  not 
money  to  pay  the  officers  and  soldiers ; 

and,  therefore,  the  public  wish  was  to  give 
them  something,  which  they  could  go  to 
market  with,  and  which  might  serve  them 
as  a  substitute  for  money.  So  that,  in  this 
respect,  the  cases  exactly  resemble  each 
other.  If  the  appellee's  doctrine  prevail, 
the  mischief  is  incalculable,  f^or,  it  will 
enable  proprietors,  or  their  representatives, 
to  perpetrate  all  manner  of  frauds ;  and  to 
recover  against  never  so  many  transfers, 
when  the  evidences  of  the  sales  by  them- 
selves, may  be  lost,  through  lapse  of  time. 

Cur.  adv.  vult. 

ROAN.^,  Judge.  The  principal  question 
in  these  causes  is,  whether  the  property  of 
the  certificate  in  question  passed  to  the 
present  appellant,  by  the  bona  fide  sale, 
found  by  the  verdict  to  have  been  made  by 
a  vendor,  having  himself  no  title? 

It  is  certainly  a  general  rule,  that  the 
title  to  personal  goods  will  not  pass  with- 
out the  assent  of  the  owner;  but  this  rule 
has  admitted  of  certain  exceptions,  for  the 
benefit  of  commerce,  and  on  the  principle 
of  permitting  a  particular  injury,  rather 
than  a  general  inconvenience. 

In  the  case  of  Miller  v.  Race,  1  Burr.  452, 
it  was  decided,  that  trover  would  not  lie 
for  a  bank  bill  under  circumstances  like 
the  present;  and  by  examining  the  reason- 
ing on  which  the  decision  in  that  case  was 
founded,  we  shall  be  enabled  to  decide  this. 

Lord  Mansfield,  in  delivering  the  opinion 
of  the  Court  in  that  case,  said,  no  doubt  an 
action  will  lie  upon  the  general  course  of 
business  and  from  the  consequences  to 
trade;  which  would  be  much  incommoded 
by  a  contrary  decision.  That  the  fallacy 
of  the  argument  for  the  defendant,  depended 
on  comparing  bank  notes  to  what  they  do 
not  resemble ;  namely,  to  goods,  securities, 
or  documents  of  debts.  Whereas,  bank 
notes    were    neither   the  one  nor  the 

506  other;  but  were   universally  *treated 
aj5  money  by  the  general  consent    of 

mankind ;  which  gives  them  the  credit  and 
currency  of  money,  to  all  intents  and  pur- 
poses. That  they  were  considered  as  money 
itself;  since  receipts  are  given  for  them  as 
for  money,  and  they  pass  by  will,  as  cash ; 
that  it  was  necessary  for  the  purposes  of 
commerce,    that   their   currency  should  be 


established  and  secured;  and  that  the  true 
reason,  why  they  and  money  are  not  re- 
coverable, is,  that  they  have  passed  into 
currency. 

These  principles  appear  to  exclude  mili- 
tary certificates ;  which  are  not  considered 
as  money,  nor  do  they  pass  as  such.  They 
are  less  valuable  than  money,  and  are  con- 
sidered as  mere  documents  of  debt,  as  the 
act,  providing  for  the  issuing  of  duplicates, 
proves. 

There  are  in  England,  some  cash  notes 
and  bills  of  exchange,  which  stand  on  the 
same  ground  in  this  respect  with  bank 
notes ;  for  instance,  notes  payable  to  bearer ; 
which,  in  Grant  V.  Vaughan,  [3  Burr.  1516,  J 
Lord  Mansfield  said,  it  would  be  absurd  to 
endorse ;  and  which  in  Cunningh.  133,  and 
[Crawley  v.  Crowther,]  2  Freem.  257,  are 
said  to  be  like  so  much  money  to  whomso- 
ever the  note  is  given.  This  is  also  the 
case  with  respect  to  bills  of  exchange  hav- 
ing a  blank  endorsement :  Which  are  said, 
not  to  be  different  from  notes  payable  to 
bearer ;  and,  that  both  go  by  delivery ;  and 
that  possession  proves  property  in  both 
cases.  Peacock  v.  Rhodes,  Dougl.  614. 
These  two  descriptions  of  paper,  therefore, 
have  this  quality,  not  only  from  their  gen- 
erally passing  as  cash  amongst  merchants, 
but  also  from  the  circumstance  of  the  bearer 
being  by  the  very  terms  of  the  note,  or  en- 
dorsement, entitled  to  the  money. 

But,  I  can  find  no  instance  where  an  or- 
dinary bill  of  exchange  or  note  payable*,  to 
A,  has  been  held  to  be  the  property  of  B, 
without  any  transfer  by  A ;  however  much 
the   circulation    of   such    bill  and   note    is 

favored  in  England. 
507  *But,  the  claim  of  the  appellant  to 
the  property  in  question,  is  less 
strong,  than  even  in  the  case  of  a  bill  of 
exchange  payable  to  an  individual.  Eor, 
military  certificates  are  not  made  negotia- 
ble by  any  statute;  and  have  never,  in 
fact,  circulated  generally  amongst  the 
people ;  at  least  since  the  expiration  of  the 
act  calling  them  in  by  taxes.  And,  if  that 
act  might  be  supposed  to  have  given  them 
the  quality  of  a  currency,  during  its  ex- 
istence, that  quality  has  ceased  since  its 
repeal;  and,  therefore,  in  this  respect, 
these  certificates  now  (if  they  were  ever 
analogous  to  money,)  stand  on  a  common 
ground,  with  the  former  paper  money. 

If,  then,  these  certificates  fail  in  their 
analogy  to  bank  bills,  notes  payable  to 
bearer,  &c. ;  if  they  are  not  considered  as 
money,  but  as  mere  evidences  of  debt ;  if 
the  free  circulation  of  them  is  not  essential 
to  commerce,  why  should  we  vary  their 
fate,  from  that  of  chattels  and  documents 
in  general?    Why  place  them  on    the    high 

? round,  upon  which  money,  or  papers 
which  are  universally  considered  as 
money)  are,  in  this  respect,  entitled  to 
stand? 

Such  is  my  opinion  upon  the  principal 
question,  growing  out  of  the  special  ver- 
dict, whereon  the  decree  in  the  suit  in 
Chancery  is  grounded. 

It  now  remains  to  say,  whether  the  judg- 
ment of  the  District  Court  on  that  verdict. 
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or  the  decree  of  the  High  Court  of  Chancery 
thereupon,  shall  be  affirmed? 

The  bill  in  Equity  on  which  that  decree 
was  founded  was  an  orig'inal  bill,  stating 
reasons  why  the  first  verdict  and  judgment 
at  law  should  not  be  conclusive,  but  be  in- 
joined  ;  and  praying,  that  another  trial  of 
the  issue  might  be  had  in  some  Court  of 
Law,  and  for  general  relief.  It  made  a 
case  proper,  as  is  supposed  (on  the  author- 
ity of  decisions  here,)  for  the  interposition 
of  a  Court  of  Equity;  which  would  justify 
the  Court  of  Chancery  in  directing  another 
trial  of  the  issue  in  some  Court  of  Law, 
which,  when  certified   to   that  Court, 

508  *would    be    the   foundation  of  a  final 
decree ;    and,  accordingly,   that  Court 

did  direct  another  trial  of  the  issue  to  be 
had  in  the  same  District  Court,  and  that 
the  verdict  thereupon  should  be  certified  to 
the  High  Court  of  Chancery. 

Now,  as  a  Court  of  Equity  ought  not  to 
interfere  in  granting  new  trials  in  such 
cases,  unless  a  case  is  made,  by  the  bill, 
rendering  its  interference  proper,  so,  when 
such  circumstances  do  exist,  and  the  Court 
of  Equity  has  got  possession  of  the  cause, 
it  may  proceed  finally  therein ;  with  poiver, 
nevertheless,  to  require  the  aid  of  Courts 
of  Common  Law  and  juries  in  deciding 
those  matters  of  law  and  fact,  which  may 
occur  in  the  progress  of  the  cause.  This 
was  the  object  of  the  Court  of  Chancery, 
in  directing  an  issue  to  be  tried  and  certi- 
fied in  the  present  case ;  and  that  Court  did 
right  in  decreeing  thereon  when  certified ; 
and  the  decree  rendered,  was  for  the  rea- 
sons already  given  upon  the  principal 
question,  right  in  substance ;  and  ought,  I 
think,  to  be  affirmed. 

But,  the  District  Court,  not  satisfied  with 
trying  and  certifying  the  issue  under  the 
order  of  the  Court  of  Chancery,  proceeded 
also  to  render  judgment  on  the  verdict 
found  on  the  trial  oi  the  issue,  one  month 
after  the  present  decree  was  actually  made 
thereupon,  in  the  Court  of  Chancery;  and 
the  question  now  is,  whether  the  last-men- 
tioned judgment  should  be  affirmed  or  re- 
versed? 

Whatever  may  be  the  power  of  a  Court  of 
Equity,  in  granting  a  new  trial  after  a 
verdict  and  judgment  at  law,  as  to  leaving 
the  cause  to  be  finally  decided  upon  by  the 
Court  of  Law,  and  letting  in  a  second  judg- 
ment to  be  given  thereupon  by  such  Court, 
(the  first  judgment  not  being  reversed  or 
avoided  by  a  Superior  Court  of  Law,  but 
only  injoined  by  the  Court  of  Equity,)  I 
hold  it  to  be  a  clear  principle,*  that  if  the 
Court  of  Ek^uity  directs  the  verdict  to  be 
certified  in  order  to  further  proceedings,  it 
may  go  on  to  make  a  final  decree  therein, 
(the  case  being   proper    in    other  re- 

509  spects;)  and  that   a  ^Court    of    Law, 
acting    on    such    verdict    thereafter, 

acts  without  authority. 

I  have  said,  that  the  decree  of  the  Chan- 
cellor was  in  substance  right;  but,  I  think 
he  erred  in  decreeing  an  additional  sum  of 
521.  5s.  to  be  paid  in  the  event  of  the  non- 
delivery of  the  certificate :  that  sum,  being 
the   excess  of  the  damages  found    by   the 


second  verdict,  above  that  found  by  the 
first,  and  was  added  by  the  jury  by  some 
Rule,  (as  the  increased  value  of  the  certifi- 
cate or  the  like,)  which  is  not  disclosed  to 
the  Court.  But,  there  was  no  objection  to 
the  damages  found  by  the  first  jury  on  the 
part  of  Rucker;  he  was  satisfied  therewith, 
although  an  objection  came  from  Wilson 
that  they  were  excessive.  That  estimation 
of  the  value,  therefore,  was  proper ;  and 
should  be  adhered  to,  with  interest  up  to 
the  present  time,  in  case  the  certificate  is 
not  delivered;  especially,  as  this  is  a  hard 
case  on  the  appellant,  being  the  innocent 
purchaser  of  the  certificate  for  full  value, 
and  without  notice  of  its  being  lost.  With 
this  variation,  I  think  the  decree  of  the 
Court  of  Chancery  right,  and  ought  to  be 
affirmed. 

FLEMING,  Judge.  Concurred,  that  for 
the  reasons  already  given,  the  property  of 
the  certificate  was  not  changed,  by  the 
sale  to  Wilson ;  and  that,  as  it  was  an 
issue  out  of  Chancery,  and  the  verdict 
ordered  to  be  certified  into  that  Court,  the 
District  Court  ought  not  to  have  proceeded 
to  judgment  on  the  verdict ;  but,  that  the 
Chancellor  did  right,  in  proceeding  to  make 
a  final  decree  upon  it:  Which  ought  to  be 
affirmed,  except  as  to  the  alternative  right 
of  delivering  the  certificate,  instead  of  pay- 
ing the  money,  and  except  as  to  the  521.  5s. 
improperly  added  to  the  amount  of  the  first 
judgment. 

CARRIN6TON,  Judge.  As  to  the  main 
question,  concerning  the  property  of  the 
certificate,  and  the  liability  of  Wilson 
to  pay  for  it,  I  have  no  doubt;  and, 
consider  the  case  in  that  respect  to 
510  *have  been  rightly  decided,  both  by 
the  District  Court  and  the  High  Court 
of  Chancery. 

But,  here  appears  to  have  been  two  Courts 
going  on  at  the  same  time  upon  the  same 
subject,  and  the  records  unfold  the  sin- 
gular case  of  a  decree  in  Chancery  and  a 
judgment  at  Law,  for  the  very  same  thing  ; 
and  both  liable  to  be  enforced:  Which  can- 
not be  right;  and,  therefore,  this  Court 
must  decide  to  which  of  those  judgments 
Wilson  must  submit. 

The  bill  alleges  unfairness  in  the  trial, 
and,  therefore  prays  that  a  new  trial  may 
be  had  in  some  Court  of  Law ;  >  and  con- 
cludes with  asking  for  general  relief. 

Now,  when  the  new  trial  was  awarded, 
the  purposes  of  the  bill  were  answered ; 
and  there,  the  interposition  of  the  Court  of 
Chancery  should  have  ceased;  unless,  fur- 
ther equitable  circumstances  should  have 
required  its  aid. 

But,  instead  of  this,  that  Court  goes  on 
to  direct  the  verdict  to  be  certified  into 
Chancery,  before  the  determination  of  the 
point  of  law  was  had :  Which  I  think,  was 
improper;  and,  that  the  Chancellor  ought 
to  have  left  the  further  decision  of  the 
case  to  the  Court  of  Law.  Accordingly, 
the  District  Court  did  proceed  to  a  final 
judgment  upon  the  verdict,  in  favor  of  the 
plaintiff  at  law.  From  which,  I  think 
they  were  not  restrained;  especially,  as 
there  was  no  injunction  against  the   plain- 
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tiff  at  law  proceeding'  to  judgment.  The 
District  Court,  therefore,  appear  to  me  to 
ha?e  proceeded  regularly,  and  the  Chancel- 
lor otherwise. 

But,  admitting  the  Court  of  Chancery  to 
have  acted  rightly  in  proceeding  further  in 
the  cause,  still  I  think  the  Judge  of  that 
Court  erred  in  several  respects. 

For,  the  judgment  at  law  is  for  an  ade- 
quate sum  in  damages,  for  the  injury  sus- 
tained; but  the  decree  in  Chancery  gives 
Wilson  the  alternative  of  either 
511  ^returning  the  certificate  or  paying 
the  value;  whereas  Rucker  has  no 
alternative,  but  is  obliged  to  take  which- 
ever of  them  Wilson  may  think  proper  to 
give  him.  So,  that  the  advantage  lies  on 
the  side  of  Wilson  altogether :  who  will  re- 
store the  certificate  if  sunk  in  value,  and 
if  it  rises,  will  pay  the  damages.  But, 
this  destroys  all  reciprocity,  and  may  oper- 
ate very  unequally  with  regard  to  Rucker ; 
who  may  thus  be  loser  by  depreciation,  but 
cannot  gain,  should  the  certificate  rise  in 
value. 

The  novelty  of  the  case  produces  some 
difficulty;  but,  upon  the  whole,  I  think  the 
best  decision  will  be,  to  affirm  the  judg- 
ment at  L#aw,  and  reverse  the  decree  of  the 
Chancery,  after  the  award  of  the  new  trial. 

LYONS,  Judge.  The  property  of  the 
certificate  was,  certainly,  not  changed  by 
the  sale;  and,  therefore,  the  opinion  of 
both  Courts  was  right  upon  that  point. 
But,  as  to  the  other  question ;  I  am  very 
clear,  that  the  Court  of  Chancery  did  right 
in  proceeding  to  a  final  decree  upon  the 
verdict ;  and,  that  the  District  Court  ought 
not  to  have  rendered  judgment  on  it,  but 
shonld  have  directed  it  to  be  certified  into 
the  Court  of  Chancery. 

For,  the  Court  of  Chancery  having  once 
obtained  jurisdiction  of  the  cause,  might 
proceed  to  make  a  final  end  of  it ;  and,  for 
that  purpose,  might  call  for  the  assistance 
of  a  jury  on  any  point  of  fact  necessary 
to  be  ascertained ;  and  was  authorised  to 
direct  that  their  verdict  should  be  certified. 

Nor  is  it  material,  whether  the  Chancel- 
lor ordered  the  fact  to  be  enquired  into, 
upon  an  entire  new  issue,  made  up  in  his 
Court,  or  that  a  new  trial  of  the  former 
cause  shonld  be  had.  Because,  in  either 
case,  it  is  a  trial  had  by  his  order ;  and  the 
verdict  is  subject  to  his  control.  For,  the 
order,  in  such  a  case,  is  not  intended  to  re- 
store the  cause  to  the  Court  of  Law ;  but, 
merely  to  ascertain  facts,  which  are  im- 
portant to  be  known  to  the  Chancellor, 
512  before  he  ^proceeds  to  a  final  decree. 
The  Chancellor,  therefore,  was  cor- 
rect in  directing  the  verdict  to  be  certified ; 
and,  consequently,  the  District  Court  ought 
not  to  have  proceeded  to  judgment. 

This,  which  is  so  clear  upon  principle, 
receives  additional  weight  from  the  follow- 
ing circumstance.  The  decree  of  the  Court 
of  Chancery  does  not  set  aside  the  first 
judgment;  and,  whether  that  Court  will 
prant  a  perpetual  injunction  or  not,  de- 
pends upon  the  event  of  the  new  trial.  But, 
until  the  verdict  is  certified,  that  event 
cannot  t>e  known;  and,  therefore,    without 


the  certificate,    the    cause     would    remain 
forever  upon  that  docket. 

But,  if  it  was  necessary  to  return  the 
verdict  there,  in  order  to  finish  the  cause, 
it  is  certainly  more  proper  that  an  end 
should  be  put  to  it,  in  that  Court,  alto- 
gether, than  that  the  two  Courts  should  be 
proceeding  upon  the  same  cause  at  once ; 
and,  perhaps,  giving  contrary  judgments 
upon  it. 

Besides,  it  often  happens  that  the  merits 
of  the  cause  in  equity,  will  essentially  de- 
pend upon  the  result  of  the  trial;  and, 
therefore,  the  verdict  must  go  into  the 
Court  of  Chancery,  in  order  to  enable  that 
Court  to  proceed  to  judgment  upon  the 
equity  of  the  case.  Is  it  not  better,  then, 
that  the  verdict  should  always  be  returned 
there,  than  that  the  two  Courts  should  be 
scrambling  for  the  jurisdiction?  The  Court 
of  Chancery,  perhaps,  insisting  that  it  is 
necessary,  in  order  to  complete  its  decree, 
that  the  other  Court  should  certify  the  ver- 
dict, and  the  Court  of  Law  contending,  that 
there  is  no  point  of  equity  which  should 
draw  it  back  again  to  the  Court  of  Chan- 
cery: A  contest  which,  certainly,  ought 
to  be  avoided ;  and  which  can  never  take 
place,  if  the  practice  be  adhered  to,  of 
certifying  the  verdict  into  the  Court  of 
Chancery;  which,  having  general  cogni- 
zance over  the  whole  case,  can  decree  what 
is  proper  between  the  parties  upon  all  the 
points  in  the  cause. 

I  am,  therefore,  of  opinion,  that  the  Dis- 
trict Court  erred  in  proceeding  to 
513  judgment  on  the  verdict,  ^instead  of 
ordering  it  to  be  certified  into  the 
Court  of  Chancery ;  and,  consequentl3',  that 
their  judgment  should  be  reversed,  and  an 
order  for  such  a  certificate  made.  But, 
upon  the  other  record,  i  think  the  decree 
should  be  affirmed,  with  the  variations 
which  a  majority  of  the  Court  ha^^  directed 
to  be  inserted  in  the  decree,  which  is  now 
to  be  entered. 

PENDLE5TON,  President.  The  Court  is 
of  opinion,  that  the  property  of  the  certifi- 
cate was  not  changed  by  the  loss  of  it,  but 
remained  in  the  appellee,  and  did  not  vest 
in  the  appellant,  by  his  purchase  from  the 
finder;  although  fairly  made,  for  a  valua- 
ble consideration  paid,  and  without  know- 
ing it  had  been  lost  and  found ;  since  there 
was  no  assignment  endorsed  thereon,  by 
the  appellee.  That,  although  it  is  stated 
to  have  been  the  custom,  for  these  certifi- 
cates to  pass  from  hand  to  hand,  and  for 
the  interest  to  be  drawn  at  the  treasury, 
by  the  holder,  without  an  endorsement 
from  the  original  payee,  yet  such  a  prac- 
tice was  at  the  risk  of  the  receivers  respect- 
ing the  property,  and  could  not  amount  to 
such  a  custom,  as  would  change  the  law ; 
which  has  established,  that  a  sale  of  per- 
sonal property,  stolen  or  lost,  does  not 
change  the  right  of  the  proprietor :  A  rule, 
which  is  never  departed  from,  but  when  it 
is  to  yield  to  some  great  national  conven- 
ience; as  in  England,  to  sales  in  open 
market,  and  to  bank  notes  and  other  papers 
there,  payable  to  bearer  or  to  order;  which 
daily  circulate  as  money,  to  none  of  which 
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does  the  present  paper  assimilate.  It  con- 
tains no  promise  to  pay  to  any  person,  or 
by  any  person ;  but  it  is  a  mere  certificate 
from  a  public  officer,  that  Rucker,  as  a  Cap- 
tain of  the  State  infantry,  is  entitled  to 
receive  the  money  at  a  future  day;  with 
interest  from  a  prior  day,  agreeable  to  an 
act  of  Assembly  referred  to.  In  short,  it 
is,  as  it  was  truly  stated  by  Mr.  Marshall 
to  be,  a  mere  document,  or  evidence  of  a 
debt  due,  and  not  a  circulating  medium.  If 
it  be  said,  that  it  was  intended  to  give  the 
officers  a  credit,  the  same  may  be  observed 
of    bonds    and     other     transferrable 

514  *8ecurities ;  but  yet  the  property,  in 
those  papers,  will  not  pass  by  de- 
livery, without  assignment ;  and,  therefore, 
that  cannot  be  the  criterion  by  which  the 
distinction  is  to  be  fixed. 

Bank  notes  are  payable  on  demand,  to  A. 
B.  or  bearer ;  so  as  to  be  the  same,  as  if 
payable  to  the  bearer :  Which  a  mere  de- 
livery makes  the  holder  to  be. 

Bills  of  exchange,  and  promissory  notes, 
are  payable  to  A.  B.  or  order;  but  I  doubt 
whether  they  are  negotiable  until  they  are 
endorsed  by  A.  B. ;  either  by  signing  his 
name  in  blank,  or  assigning  it  to  C.  D.  or 
order,  which  is  the  same  thing :  since  the 
holder  may  erase  that,  and  let  it  stand  in 
blank.  But  as  the  payee  may,  by  a  special 
endorsement,  *  *to  paj'  to  C.  D.  only,  or  for 
the  use  of  the  endorser,"  restrain  the  ne- 
gotiability and  circulation,  it  would  seem 
that  his  endorsement  being  necessary  to 
give  it  circulation,  a  loss  before  that  is 
made  would  not  change  the  property.  How- 
ever, be  that  as  it  may,  the  present  certifi- 
cate not  being  payable  to  bearer  or  order, 
the  property  could  not  be  changed  but  by 
assignment,  under  our  acts  of  Assembly 
respecting  bonds  and  promissory  notes: 
The  rule  concerning  which  papers,  that  the 
property  "is  not  changed  by  loss  without 
assignment,  applies,  of  course,  to  this 
paper. 

And,  in  this  opinion,  the  Court  are  unan- 
imous; and  the  right  on  the  merits  has 
been  properly  decided,  in  both  the  Courts 
below. 

But,  a  difficulty  arises  on  the  forms  of  pro- 
ceeding; which,  it  appears  to  me,  is  occa- 
sioned by  our  having  heard  the  cases 
together,  and  not  distinguishing,  but 
blending  together  our  different  jurisdic- 
tions. I  have,  therefore,  considered  the 
cases  distinctly ;  as  if  one  had  come  before 
the  Court  without  the  other. 

1.  At  Common  Law,  an  action   of  trover 

is  brought  to  recover  the   value  of  a  paper 

lostt    (a  question   which    was   proper  for  a 

Court  of  Law;)  and,  on  not  guilty  pleaded, 

a    general     verdict     is     found,    and 

515  *a   judgment   entered   for    the  plain- 
tiff.    'No  motion  is  stated  to  have  been 

made  for  a  new  trial ;  and  the  cause  was, 
so  far,  out  of  that  Court,  who  could  not 
act  further  in  it,  without  the  intervention 
of  a  Superior  Court  of  Law,  or  a  Court  of 
Chancery;  whose  jurisdiction,  to  grant 
new  trials  for  good  cause,  in  such  a  situa- 
tion, is  not  disputed;  but  has  been  often 
affirmed. 


So  far,  there  is  no  error  in  the  District 
Court;  as  no  motion  was  made  to  it  for  a 
new  trial. 

But,  then  comes  an  order  of  Chancery,  by 
consent  of  parties,  that  the  verdict  should 
be  set  aside,  and  a  new  trial  of  the  issue 
had  between  the  parties  in  the  same  Dis- 
trict Court ;  and  that  the  verdict  thereupon 
should  be  certified  to  the  Court  of  Chancery. 
Under  this  order,  the  District  Court  were 
restored  to  their  original  jurisdiction  over 
the  cause ;  and  were  to  proceed  to  a  new 
trial  and  judgment  at  law,  in  the  same 
manner  as  if  the  new  trial  had  been  granted 
by  themselves  in  due  time. 

The  question,  therefore,  is,  whether  they 
were  or  were  not  obliged  to  certify  the 
verdict  to  the  Chancery?  A  new  trial  is 
had;  a  special  verdict  (not  complained  of) 
is  found,  settling  the  damages  and  submit- 
ting to  the  Court  of  Law,  in  the  legal  man- 
ner, whether  it  shall  be  for  plaintiff  or 
defendant?  The  Court  proceed  to  give 
such  judgment  upon  it  as  this  Court  would 
have  given,  and  from  that  the  appeal 
comes.  Will  this  Court,  sitting  in  their 
law  character,  say,  there  is  error  in  this 
judgment  and  reverse  it.  Tes,  say  gentle- 
men, there  was  error;  because  the  Court 
had  no  ptower  to  give  judgment,  but  were 
to  certify  the  verdict  into  the  Chancery. 
A  Court  of  Law  to  certify  a  special  verdict 
to  the  Chancellor,  for  him  to  decide  the 
law  upon  it  I  This  seems  novel ;  and  not 
only  breaking  the  line  of  jurisdictions,  but 
inverting  their  order  by  a  transfer  of  one 
to  the  other. 

The  verdict  was  to  depend  on  the  opinion 
of    the  Court,  upon  the   law ;  and   was    not 

complete  until  that  was  given. 
516  *On  this  point,  therefore,  I  am  clearly 
of  opinion,  1st.  That  the  Chancellor 
had  no  power  to  restrain  the  Court  from 
proceeding  to  judgment,  however  he  mig-ht 
afterwards  have  relieved  against  it  upon 
satisfactory  and  equitable  grounds.  2d. 
That,  if  he  had  such  power,  he  did  not 
exercise  it  by  the  order  to  certify  the  ver- 
dict, as  that  was  not  inconsistent  with  their 
giving  judgment  upon  it,  which  he  could 
not  restrain. 

Therefore,  my  opinion  at  law  is,  tHat 
there  is  no  error,  and  that  the  judgment 
ought  to  be  affirmed,  although  a  majority 
of  the  Judges  are  for  reversing  it. 

2.  Then  take  up  the  Chancery  record,  and 
consider  it  as  in  that  Court. 

The  bill  states  not  a  word,  upon  the  mer- 
its, tending  to  make  it  proper  for  the  juris* 
diction  of  a  Court  of  Chancery.  It  was  an 
action  of  trover  and  conversion  for  a  mili- 
tary certificate ;  and  good  reasons  are  stated 
for  granting  a  new  trial,  which  is  the 
prayer  of  the  bill;  an  injunction  was 
granted,  and  the  defendant,  without  an- 
swering, goes  into  Chancery  and  consents 
to  a  new  trial ;  which  was  ordered,  accord- 
ing to  the  prayer  of  the  bill.  So,  that  the 
only  ground  of  application  to  a  Court  of 
Equity  being  thus  effected,  what  had  the 
Court  of  Chancery  further  to  do  with  the 
cause,  but  to  regulate  the  costs?  The  ver- 
dict, however,  was  ordered   to   be  certified 
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into  the  Chancery;  although  that  Coart, 
not  having  original  jurisdiction,  could  not 
enter  judgment  for  plainti£P  or  defendant 
upon  it.  I  am  persuaded,  that  worthy 
Judge,  from  his  multitude  of  business,  took 
up  the  idea  of  issues  directed  out  of  that 
Court,  in  cases  commenced  there,  and  in 
which  he  has  original  jurisdiction,  and 
did  not  attend  to  the  difference. 

When,  in  such  cases  of  original  jurisdic- 
tion on  the  merits,  the  Chancellor  doubts 
of  a  fact,  he  directs  a  proper  issue  to  be 
made  up,  and  sends  it  to  any  Court  of  Law 
he  pleases  to  be  tried  by  a  jury.  In  such  a 
case,  the  Court  of  Law  has  nothing  to 

517  do  *with  the  cause,  but  to  superintend 
the  fairness  of  the  trial ;  and  the  ver- 
dict is  certified,  and  becomes  part  of  the 
evidence,  on  which  the  Chancellor  founds 
bis  decree. 

In  the  present  case,  there  was  no  particu- 
lar issue  to  be  tried ;  but  a  new  trial  of  the 
whole  merits,  upon  the  record  in  that  Court, 
where  the  record  at  law  remained,  and  who 
were  to  finish  the  suit  at  law,  and  no  fur- 
ther jurisdiction  remained  in  Chancery; 
unless  upon  a  new  ground  of  equity  arising 
out  of  the  subsequent  proceedings.  There 
was,  therefore,  error  in  returning  the  cause 
and  directing  the  certificate  of  the  verdict 
to  be  made ;  and  of  course,  in  all  the  sub- 
sequent proceeding  by  the  Chancellor.  For, 
he  shonld  have  decreed  as  to  the  costs  and 
put  an  end  to  the  suit. 

But  supposing  he  meant,  by  directing 
the  verdict  to  be  certified,  to  keep  the  case 
open  for  application  on  any  new  matter  of 
equity  arising  on  the  new  trial,  and  that 
this  was  right,  what  should  he  have  done 
upon  the  return  of  the  certificate? 

A  special  verdict  is  stated  to  have  been 
found,  and  no  complaint  of  a  mistake  of 
facts,  or  unfairness  in  the  trial.  If  such 
a  special  verdict  had  been  certified,  on  an 
issue  properly  directed  out  of  Chancery, 
it  would  have  been  proper  for  that  Court  to 
have  sent  it  to  the  General  Court  for  their 
opinion  tipon  the  law.  By  these  provi- 
sions, the  power  of  the  Chancellor  to  inter- 
fere in  some  law  cases,  is  rendered  beneficial 
to  society,  without  violating  the  great  law 
principle,  ''the  trial  of  facts  by  a  jury,  and 
of  law  by  Judges. ' ' 

But,  in  this  case,  the  Chancellor  should 
have  said,  '*!  had  no  other  jurisdiction  in 
this  canse,  than  to  enquire  into  the  fair- 
ness of  the  first  trial,  which  was  admitted 
to  have  been  unfair;  but,  as  another  trial 
has  since  been  had,  to  the  fairness  of  which 
no  exception  is  taken,  my  jurisdiction  is 
now  at  an  end ;  and  the  bill  ought  to  be 
dismissed  and  the  costs    regulated." 

518  Which  should,  in  my  ^opinion  be  the 
decree  of  this  Court.     But,  a  majority 

of  the  Court  differ  from  me  in  this  point 
also. 

Ross  V.  Pynes,  [3  Call,  568,]  and  Foushee 
r.  Lee,  are  mentioned  as  instances  where, 
on  new  trials  directed  by  the  Chancery, 
the  verdicts  were  to  be  certified. 

In  both,  the  new  trials  were  in  different 
Courts  from    those  in   which   the   common 


law  judgments  were  obtained ;  those  Courts 
had  no  records  before  them,  and  could  only 
take  and  certify  the  verdicts. 

These  were  to  be  certified  to  the  Chancel- 
lor, to  enable  him  to  decide  the  injunc- 
tions, and  not  to  decree  upon  the  merits. 
Accordingly,  in  Ross  v.  F^nes,  upon  the 
second  verdict  the  injunction  was  dissolved, 
and  in  the  other  case  it  was  made  perpet- 
ual ;  because  the  second  verdict  was  against 
the  first. 

As  the  second  verdict  in  the  present  case, 
accorded  with  the  first,  the  injunction 
should  have  been  dissolved,  and  the  Court 
at  Law  left  to  proceed  to  judgment,  on  the 
special  verdict.  But,  a  majority  of  the 
Court  are  of  opinion,  that  the  following 
decree  and  judgment  ought  to  be  entered. 

In  the  Chancery  cause. 

''The  Court  is  of  opinion,  that  the  said 
High  Court  of  Chancery  ought  not  to  have 
permitted  the  appellant  to  be  discharged 
from  the  damages  recovered  by  the  judg- 
ment in  the  proceedings  mentioned,  by  his 
delivering  up.  the  certificate  and  paying 
the  interest  received,  since  that  option 
gave  to  him  an  unreasonable  advantage; 
and  in  the  other  alternative,  the  modifica- 
tion of  relief  is  improper;  and,  that  the 
said  decree  is  erroneous.  Therefore,  it  is 
decreed  and  ordered,  that  the  same  be 
reversed  and  annulled,  and  that  the  appel- 
lee pay  to  the  appellant,  as  the  party  pre- 
vailing against  the  decree  for  relief  in  the 
case  of  his  not  accepting  the  alternative 
improperly  allowed  him,  his  costs:  And  this 
Court  proceeding  to  make  such  decree,  as 
the  said  High  Court  of  Chancery  should 
have  pronounced,  it  is  further  decreed 
519  and  ordered,  *that  the  appellant  pay 
to  the  appellee  one  hundred  and  sev- 
enty-two pounds  current  money,  together 
with  interest  at  five  x>er  centum  per  annum, 
from  the  nineteenth  day  of  May,  1790,  till 
payment,  and  the  costs  in  Chancery  and  in 
the  District  Court  at  Law ;  and  that  all 
further  proceedings  in  the  said  suit  at  law 
in  the  District  Court  be  perpetually  in- 
joined." 

In  the  Appeal  from  the  District  Court. 

"The  Court  is  of  opinion,  that  the  said 
judgment  is  erroneous  in  this,  that  the  said 
District  Court  proceeded  to  give  judgment 
on  the  verdict,  when  it  should  have  been 
certified  to  the  High  Court  of  Chancery : 
Therefore,  it  is  considered,  that  the  same 
be  reversed  and  annulled;  and,  that  the 
appellant  recover  against  the  appellee  his 
costs,  by  him  expended  in  the  prosecution 
of  his  appeal  aforesaid  here:  And  this 
Court  proceeding  to  make  such  order,  as 
the  said  District  Court  ought  to  have  made, 
it  is  ordered,  that  the  said  verdict  be  certi- 
fied accordingly  to  the  said  High  Court  of 
Chancery. ' ' 

LYONS,  Judge.  If  this  certificate  had 
been  payable  in  taxes,  at  the  time  it  was 
lost,  I  should  have  thought  differently. 
Otherwise,  Sheriffs  and  public  officers 
might  have  been  ruined,  and  infinite  mis- 
chief would  have  ensued. 

PBNDLE;T0N,    president.     That   obser- 
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vation  would  be  correct,  if  the  owner  had 
put  his  name  upon  the  back ;  because  that 
would  have  given  circulation  to  it.  But, 
without  such  endorsement  a  man  would  not 
lose  his  property,  by  a  sale  of  the  certifi- 
cate by  one,  who  had  no  right. 


520  *Qarling^on  v.  Glutton. 

[Saturday.  April  27,  1799.] 

Abateneiit  of  Suit— Death  of  Parties.— Consent  tbat 
the  salt  shall  not  abate  by  the  death  of  parties.  Is 
obligatory,  and  operates  like  a  release  of  errors. 

SaoM— Sane.— Therefore,  a  plea  statlnff  the  death 
of  the  defendant  before  verdict,  thougrh  inform- 
ally replied  to.  will  not  Impede  the  judgment. 

Writ  of  Error,— Qnaere.  Whether  a  writ  of  error  In 
fact  will  lie  from  a  District  Court  to  a  jadsrment 
of  a  County  Court?  Vid.  [Lee  v.  TurbervlUe,]  2 
Wash.  103. 

Glutton    brought    indebitatus   assumpsit 
against  William  Garlington,  in  the  County 
Court  of  Northumberland,    for  merchandize 
sold    and   delivered,    and   for  services  done 
and    performed    for   the  defendant,  by  the 
plaintiff,    in    the   capacity  of  an  overseer: 
Plea,  non   assumpsit,    and   issue.     On    the 
trial   of  the   cause,  the  plaintiff  filed  a  bill 
of  exceptions   to    the   Court's    opinion    in 
admitting    improper   evidence    to  the  jury. 
Verdict   and    judgment    for    the    plaintiff. 
The    defendant    appealed    to    the  District 
Court    of  Northumberland;  where,    at    the 
April  term,  1790,  '^by  consent  of   the   par- 
ties, by  their  attornies,  it  was  ordered,  that 
the    suit  should   not   abate  by  the  death  of 
either  party;  and,    for  reasons  appearing 
to  the  Court,  the  cause  was  continued  until 
the  next  term."     At   the   subsequent   term 
of    the  District  Court,   the  judgment  of  the 
County   Court  was  reversed ;  and  the  cause 
sent    back  to  the  County  Court,  for  a    new 
trial  to  be  had  therein.     In  November,  1792, 
there    was  a  second   verdict   and  judgment 
of  the   Countjf   Court   for  the  plaintiff,  for 
the    sum   of  331.    lis.    8d.     To    this    latter 
judgment,  Garlington  obtained    a  writ   of 
error  from  the  District  Court  of   Northum- 
berland; and  in  September,   17%,  assigned 
errors    in  the  following  words:     ** William 
Garlington,  appellant,  against  Jesse   Clut- 
ton,  appellee,  on  a  writ  of  error,    and    the 
said  William  Garlington,  by  John  Monroe, 
his  attorney,  comes  and  says,  there  is  error 
in  the  rendition   of  the   judgment   in    the 
record  aforesaid  contained,  in  this,  to  wit, 
that    the    said    Jesse    Clutton,    before  the 
verdict  aforesaid  given,  to  wit,  on  the    fif- 
teenth day  of  December,  in  the   year    1790, 
at  the  county  of  Northumberland  aforesaid, 

died ;  and  so  the  judgment  thereon  is 
521      erroneous.     And  he   prays,   that  *the 

judgment  aforesaid,  for  this  error  and 
others  in  the  record  and  proceedings  afore- 
said being,  may  be  reversed,  annulled,  and 
held  entirely  void ;  and  that  the  said  Wil- 
liam may  be  restored  to  all  things  which 
he  hath  lost  by  reason  of  the  judgment 
aforesaid."  Immediately  after  which,  the 
record  proceeded  thus:  **To  which  the 
plaintiff  demurs  and  joinder,  which  demur- 


rer is  in  the  words  following:  ^* Garling- 
ton V.  Clutton,  in  error,  the  defendant,  by 
his  counsel,  says,  that  the  judgment  of  the 
Court  ought  not  to  be  reversed,  by  reason 
of  any  thing  in  the  plaintiff's  hill  of  errors 
assigned;  because  he  says,  it  was  agreed, 
by  the  parties  before  the  death  of  the  said 
Clutton,  that  the  suit  should  not  abate  by 
the  death  of  either  party,  as  appears  by  the 
record  in  this  cause ;  and  this  he  is  ready 
to  verify.  Wherefore  he  prays  judgment," 
&c. 

*' Whereupon,  the  matters  of  law,  arising 
on  the  said  demurrer,  being  argued,  it 
seems  to  the  Court  here,  that  the  law  ia 
for  the  defendant.  Therefore,  it  is  consid- 
ered by  the  Court,  that  the  judgment  be 
affirmed,  &c."  in  the  usual  form. 

From  this  last  judgment  of  the  District 
Court,  Garlington  appealed  to   this   Court. 

Marshall,  for  the  appellant. 

There  is  a  plea  which  states,  that  the  de- 
fendant died  before  the  verdict  was  ren- 
dered ;  and,  although  there  is  a  pleading 
thereto,  on  the  part  of  the  plaintiff,  which 
speaks  of  a  demurrer,  yet  it  obviously  is 
not  a  demurrer;  but,  a  mere  replication, 
setting  forth  new  matter,  which  has  not 
been  put  in  issue;  and,  therefore,  the  judg- 
ment was  premature.  But,  if  it  were  put 
in  issue,  it  may  be  questionable,  whether 
such  an  agreement  would  preserve  the  suit, 
and  preven  t  i ts  abat i  ng.  A  nd ,  at  all  even  ts, 
the  agreement  expired  with  the  appeal. 
However,  if  the  pleading  on  the  part  of 
the  plaintiff  was  a  demurrer,  then  it  has 
admitted  the  truth  of  our  plea;  and,  of 
course,  there  was  clear  error  in  fact. 

522         *Call,  contra. 

Krror  in   fact,  cannot   be  corrected 
in    a  Superior   Court ;  but  it   must  be  done 
by    the  ordinary  process  of  a  writ  of  error 
coram  vobis.     Therefore,  the  matter  of  the 
plea  was  offered  in  such  an  irregular  mode, 
that  no  regard  was  due  to  it.     Consequently, 
the  plea  itself  being  insufficient,  was  prop- 
erly over-ruled,   upon   the  demurrer.     For, 
so  the  pleading  on  the  part  of  the  plaintiff 
must   be  taken ;  because  the  record   states, 
that  the  plaintiff  demurred,    and   that    the 
defendant   joined :  which  was  a  good  issue 
in  law;  and  the  residue  of  the  allegations, 
on    the  part  of  the  plaintiff,  was  mere  sur- 
plusage.    The  probability  is,   that   the   de- 
murrer and  joinder  were   entered   in    short 
memoranda,    without  being  extended ;  and 
that  it  was  left  to  the  Clerk  to  do  it  in   his 
order-book,  afterwards;  according  to  a  very 
frequent   practice   in    County  Courts.     But 
the  agreement,  being  matter  of  record,  was 
triable  by  the  Court  only,   without   the    in- 
tervention   of    a    jury.     For,    records    are 
always   to  be   tried  by   the  Court,  upon  in- 
spection ;  and  not  by  the  jury.     The   opin- 
ion of  the  Court  then,   in  this   case,  as   no 
exception  is  stated,  is  as  conclusive  as  the 
verdict  of  a  jury.     But,  under  another  point 
of  view,  the  judgment  is  clearly  sustainable. 
Such  an  agreement,  as  that  stated    in    the 
record,    appears  sometimes  in  the  English 
books;   and  is  frequently  practised  in  this 
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country.  It  is  usual  even  in  actions  of 
tort.  Now,  the  only  way  of  f^iving  effect 
to  the  agreement,  is,  by  refusing  to  let  the 
party  object  the  death.  For,  if  he  be  per- 
mitted to  allege  it,  or  if  process  is  required 
to  revive  it,  either  of  them  defeats  the 
agreement:  Because,  you  cannot  obtain  the 
process  without  suggesting  the  death ;  and 
that  ipso  facto  abates  the  suit.  If  you 
shew  the  death  of  either  party  in  an  action 
of  tort,  the  law  says  it  shall  abate  the  suit; 
and  that  the  cause  of  action  expires  with 
the  party.  But,  it  is  absurd  to  say,  that  it 
is  necessary,  in  order  to  sustain  the  suit, 
to  plead  those  matters  to  issue,  which,  if 
plead  to  issue,  would  abate  it.  There- 
523  fore,  the  only  way  to  *get  over  the 
difficulty,  is  for  the  Court  not  to  re- 
ceive the  party  to  allege  the  death.  Of 
course,  the  whole  matter  which  was  offered 
being  frivolous,  and  such  as  the  Court 
was  not  bound  to  receive,  they  were  at  lib- 
erty to  proceed  to  judgment,  without  any 
regard  thereto;  although  the  pleadings  ap- 
peared inaccurate. 

Marshall,  in  reply. 

A  writ  of  error  in  fact,  will  lie  from  a 
District  Court  to  the  judgment  of  a  County 
Court.  For,  the  act  of  Assembly  gives 
them  povrer  to  award  writs  of  error  gen- 
erally, without  distinguishing  between 
those  in  fact  and  those  in  law.  If  an 
agreement,  that  the  suit  shall  not  abate, 
be  effectual,  it  ought  still  to  be  put  in  is- 
sue, in  order  that  it  may  receive  a  trial  in 
the  usual  way ;  but,  there  is  no  issue  either 
in  law  or  fact  joined  in  the  present  case. 
For,  nothing'  is  referred  to  the  judgment, 
cither  of  the  Court  or  of  the  Country ;  with- 
out one  of  which,  there  can  be  no  issue ; 
and,  therefore,  the  Court  ought  not  to  have 
proceeded  to  judgment,  until  the  issue  had 
been  completed. 

LYONS,  Judge.  How  would  you  try  the 
matter  of  fact  in  a  writ  of  error  from  a 
Superior  Court?  Is  it  not  necessary,  that 
there  should  be  a  jury  to  ascertain  the  fact? 
and,  if  so,  can  the  appellate  Court  try  it? 

Marshall.  That  objection  would  apply 
to  applications  of  that  kind  to  this  Court, 
but  not  to  a  District  Court ;  who  have  power 
to  make  use  of  a  jury. 

Call.  When  the  District  Court  exercises 
appellate  jurisdiction,  it  resembles  this 
Court  throughout;  and,  therefore,  if  this 
Court  cannot  grant  a  writ  of  error  in  fact, 
no  more  can  a  District  Court. 

LYONS,  Judge.     Delivered  the  resolution 
of  the  Court,  that  the  judgment  was   to   be 
affirmed.     That    where   the   parties   agree, 
that  the  suit  shall  not  abate   by   the  death 
of   the    plaintiff   or   defendant,    the  whole 
Court    were  of  opinion  that   the  agreement 
is  binding   on  them;  and,   being  en- 
524      tered  *of  record,    operates    like    a  re- 
lease of  errors.     That,  therefore,  that 
point   might,    hereafter,    be    considered  as 
settled.     That  its  being  called  a  demurrer, 
instead    of  a  plea,   was  immaterial  and  not 
to  be  regarded,  as  the  fact  itself  was  shewn ; 
which  was  all  that  was  necessary. 
JndgtBent  affirmed. 


Taliaferro  v.  Minor. 

[Friday,  October  18,  1799.] 
Ssle  w  Land— Infants— Paper  rioney— Depredation.*— 

Private  act  of  Assembly  for  sale  of  laads,  part  of 
which  belonged  to  infants,  and  the  sale  beinff  for 
ready  money,  the  payment  was  postponed  with 
consent  of  the  trustees  appointed  by  the  act  to 
make  sale  of  the  lands,  daring  which,  the  paper 
money  depreciated,  but  payment  was  afterwards 
actually  made  in  paper  money  and  a  conveyance 
made  by  the  trustees  to  the  purchasers,  who  were 
the  adult  co-parceners;  the  sale  and  conveyance 
are  rood:  and  the  purchasers  shall  not  be  affected 
by  the  depreciation. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery.  The  bill  stated, 
that  John  Thornton  died  seised  of  lands 
which  descended  on  his  daughters  Mary, 
(the  wife  of  Woodford,)  Betty  (the  wife  of 
Taliaferro,)  his  grandson  Thornton  Wash- 
ington, and  his  granddaughter  Mildred  the 
wife  of  Minor.  That,  in  May,  1778,  an  act 
of  Assembly  passed,  [9  Stat.  Larg.  573,] 
vesting  the  lands  in  trustees ;  and,  author- 
ising them  to  sell  the  same  and  invest  the 
money  in  other  lands  for  the  benefit  of  the 
parties  entitled ;  those  designed  for  Thorn- 
ton and  Mildred,  who  were  both  then  mi- 
nors, and  the  latter  unmarried,  were  to  be 
purchased  with  the  approbation  of  their 
parents  or  guardians.  That,  in  January, 
1779,  the  whole  of  the  said  lands  were  sold 
for  41,5831.  58.  4d.  (then  equal  in  value  to 
5,1971.  18s.  2d.  specie,)  and  Taliaferro  and 
Woodford  became  the  purchasers ;  but,  paid 
no  money  on  the  day  of  sale.  That,  had 
the  lands  been  sold  on  credit,  they  would 
have  produced  more;  and,  therefore,  no 
indulgence  in  the  payment  should  have 
been  given  the  purchasers.  That  the 
money,  however,  was  not  received  until 
greatly  depreciated,  to  wit:  10,6391.  6s.  Id. 
in  June,  1790,  and  5,4411.  3s.  in  December, 
1781;  which  ruined  the  shares  of 
525  ^Thornton  and  Mildred ;  whilst  Wood- 
ford and  Taliaferro  received  the  whole 
benefit  of  the  estate.  That  the  trust  re- 
mained unexecuted,  and  the  trustees  (when 
called  on  for  settlement  and  payment  of  the 
money,  no  land  being  purchased, )  offered 
to  pay  certificates  for  paper  money  funded ; 
and,  that  Taliaferro  and  Woodford  refused 
to  pay  according  to  the  real  value.  The 
bill,  therefore,  prayed  an  account  of  the 
trust ;  that  Taliaferro  and  Woodford  might 
pay  the  actual    value,    or   the   sale   be  an- 

*Trttetecs— Sale  of  Trust   Property— Intents. —The 

principal  case  is  cited  with  approval  in  Huffhes  v. 
Caldwell.  11  Leiffh  858.  for  the  proposition  that,  if  a 
sale  be  made  by  trustees  when  it  ouffht  to  have 
been  made,  and  if  it  be  fairly  made  and  for  the  full 
price,  a  court  of  equity  will  not  interfere  with  it, 
even  at  the  Instance  of  infants,  though  the  trustees 
may  not  strictly  have  pursued  their  authority. 

Chancery  Practice— Decree  between  Co^lefendente.- 

Where  the  equities  between  the  defendants  do  not 
arise  out  of  the  pleadinsrs  and  proofs  between  plain- 
tiff and  defendants,  there  can  be  no  decree  between 
co-defendants.  Glenn  v.  Clark.  21  Gratt.  89,  citinr 
Blair  V.  Thompson.  U  Gratt.  441;  Taliaferro  v.  Minor, 
1  CaU  584. 
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nulled;  and,  that  the  plaintiffs  might  have 
general  relief. 

The  answer  of  James  Taylor,  one  of  the 
trustees,  stated,  that  the  trustees  sold  the 
land ;  but,  as  there  had  been  no  survey, 
the  amount  could  not  be  ascertained,  until 
that  was  made;  and,  therefore,  the  pay- 
ment was  postponed.  That  the  father  of 
Mildred  was  solicited  to  purchase  one  of  the 
tracts  of  land  for  her,  but  refused,  as  lands 
of  double  the  value  beyond  the  mountains 
could  be  purchased.  That  Thornton  Wash- 
ington also  desired  that  none  might ,  be 
bought  for  him;  which  they  suppose  was 
done  on  the  advice  of  his  father  and  guard- 
ian. That  on  the  day  appointed  for  mak- 
ing deeds  and  paying  the  money,  Taliaferro 
and  Woodford  brought  a  great  many  slaves 
which  they  had  previously  advertised  for 
sale,  for  the  purpose  of  raising  the  money ; 
when  it  was  discovered  that  most  of  the 
people,  who  came  to  buy,  had  brought 
emissions  of  money,  which  had  lately  been 
called  in  by  Congress;  and,  therefore,  the 
trustees  objected  to  receive  such:  But, 
doubting  whether  they  were  justifiable  in 
doing  so,  a  consultation  was  held  among  all 
the  parties  (the  fathers  of  the  plaintiffs 
Thornton  and  Mildred  being  present,)  and 
it  was  agreed  to  postpone  the  payment; 
which  was  to  be  forthcoming,  when  de- 
manded, and  to  carry  interest.  That  the 
fathers  of  the  infants  never  pointed  out  any 
purchase  (except  one  by  Mildred's  father, 
which  as  the  quality  was  not  known  to  that 
trustee,  who  lived  at  a  great  distance  from 
the  land,  he  proposed  to  abide  by  the  opin- 
ion of  her  grandfather,  who  lived  near 
526  it;  but,  no  further  *step8  were  taken 
in  it ;)  though  they  had  promised  to  do 
so.  That  the  father  of  Mildred  was  absent 
in  Kentucky  for  12  months,  (during  which, 
no  purchase  could  have  been  made  for  her). 
That  the  trustees  could  not  procure  pur- 
chases, although  they  endeavoured  to  do  it, 
as  people  were  averse  to  sell  for  paper 
money.  That  Taliaferro  and  Woodford 
threatening  to  tender  the  money,  it  was 
received;  which  being  insufficient  to  make 
purchases,  part  was  deposited  in  the  loan 
office,  under  the  act  for  funding  paper 
money,  and  the  other  part  paid  to  Mildred's 
grandfather  one  of  the  trustees,  in  order  to 
be  invented  in  land  warrants,  but  the  in- 
vestiture was  not  made.  That  the  trustees 
received  no  benefit  from  the  loss,  which 
was  owing  to  the  situation  of  the  times, 
and  not  to  any  fault  in  the  trustees.  That 
in  making  the  deeds,  land  equal  to  one- 
fourth  of  the  purchase  money  was  conveyed 
to  both  Mrs.  Woodford  and  Mrs.  Taliaferro ; 
and,  the  residue  was  conveyed  to  Taliaferro 
and  Woodford  in  their  own  rights  respec- 
tively. 

The  other  trustees  refer  to  this  answer, 
and  say  the  lands  were  considered  at  the 
time  of  sale  as  having  been  sold  at  a  very 
great  price. 

Taliaferro's  answer  states,  that  he  bought 
at  a  high  price;  that  Mildred's  father  was 
urged  to  bpy,  and  refused,  saying  that  bet- 
ter lands  could  be  procured  beyond  the  Blue 
Ridge.     That  the  purchasers  met  at   Fred- 


ericksburg, on  the  day  appointed  by  the 
trustees  for  making  payment,  each  carry- 
ing 40001.  cash ;  and,  slaves  to  sell  for  ready 
money,  to  make  up  the  balance.  That  the 
sale  was  disappointed,  by  the  trustees  tell- 
ing them  they  might  retain  the  money ; 
which  would  be  as  well  in  their  hands  as 
those  of  the  trustees,  until  purchases  could 
be  procured;  that  besides  this,  the  pur- 
chasers had  some  apprehensions  about  the 
emissions  of  money.  That  their  proposi- 
'tions  were  disliked  by  the  purchasers,  who 
objected  at  first;  but,  on  Mildred's  father, 
as  well  as  the  plaintiff  Thornton's  father 
saying  it  was  their  desire  that  it  should  be 
retained,  the  purchasers   paying   in- 

527  terest,  *it  was  agreed  to  on  those 
terms.  That  the  purchasers  after- 
wards sold  their  slaves  and  paid  the  money. 
And  in  other  respects  it  agrees  with  Tay- 
lor's answer. 

The  heirs  of  Woodford  answer  as  far  as 
they  know,  and  to  the  same  effect  with 
Taliaferro. 

There  are  some  depositions  as  to  the 
value  of  the  lands,  and  whether  they  sold 
for  sufficient  prices;  the  current  of  which 
prove  that  they  sold  for  about  their  value : 
though  one  or  two  persons  declined  bidding, 
because  they  understood  that  it  was  a  sale 
for  cash.  The  crier  and  another  witness, 
said  it  was  proclaimed  at  the  sale  that  there 
would  be  a  survey,  to  ascertain  the  amount 
of  the  money  to  be  paid  for  the  lands,  which 
Vere  sold  by  the  acre. 

The  father  of  the  plaintiff  Mildred  says, 
that  the  tract  of  land  spoken  of  in  the  an- 
swer of  James  Taylor  was  offered,  if  the 
money  could  be  raised  in  ten  days;  but  as 
he  knew  the  purchasers  had  it  not  by  them, 
and  must  sell  slaves  to  raise  it,  and  that 
Woodford  was  from  home,  he  declined  all 
thoughts  thereof.  That  he  afterwards  men- 
tioned the  land  warrants  as  the  only  proba- 
ble means  of  preventing  further  loss.  That 
he  once  offered  to  take  his  daughter's  pro- 
portion, if  paid  immediately,  but  the  same 
was  not  done.  Another  witness  proves, 
that  Taliaferro  offered  to  sell  one  of  the 
tracts  he  had  purchased,  to  Mildred's  father, 
saying  it  would  suit  his  daughter;  but  that 
the  father  refused. 

In  other  respects,  the  testimony  agrees 
pretty  much  with  the  answers. 

The  High  Court  of  Chancery  decreed, 
'Hhat  Taliaferro  and  the  heirs  of  Woodford 
should  convey  to  the  complainants  their 
purparties  of  the  said  lands,  to  be  held  in 
the  same  manner  as  if  the  act  of  Assembly 
had  not  been  made;"  and  should  account 
for  the  profits.  From  which  decree,  the 
defendants  appealed  to  this  Court. 

528  *The  petition  to  the  House  of  Del- 
egates for  the  private  act  of  Assem- 
bly, was  preferred  by  Woodford,  Taliaferro, 
Lewis,  (the  father  of  Mildred,)  and  Wash- 
ington, the  father  of  the  plaintiff  Thorn- 
ton. 

Wickham,  for  the  appellant. 

There  was  no  necessity  for  a  survey 
previous  to  the  sale ;  and  it  was  almost  im- 
practicable to  have  it  made  before,  consist- 
ent with  the   idea  of  a  sale  at  a  reasonable 
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period :    Which,    in  practice,    is  always   at 
the  beginning  of  a  year ;  and  that  time  is 
most  convenient  to  sellers  and  purchasers ; 
because,  the  first  loses  nothing  on  a  growing 
crop,  and  the  latter  has  an  opportunity  of 
preparing  for  a  crop.     The  purchasers  had 
no  advantage  from  the  manner  of  the  sale, 
which,    in   fact,   was  a  ready  money  sale; 
because  the  trustees  might  have  demanded 
the     money    at    any     time,    on     complet- 
ing the    survey   and   tendering   a   convey- 
ance.    So,    that   it   was   as   much   a  ready 
money  sale  as  any  sale  of  lands  is ;  because 
it  rarely,  perhaps  never  happens,  that   the 
conveyance  is  made  and  the  money  received 
on  the  day  of  sale ;  but  a  few  days  always 
elapse   before   the   business   is   completed. 
It  was  impossible  to  foresee  the  subsequent 
depreciation ;  for,  because  it   had  depreci- 
ated, it  did  not  follow    in    the   opinion   of 
men,  that  it  would  continue    to  depreciate. 
If  that  idea  had   prevailed,  it   would   have 
sunk   altogether,   and  gone  entirely  out  of 
circulation.     If  the  money  had   been   paid, 
it   would  have  depreciated  in  the  hands  of 
the  trustees  as  much  as  it  did  in  the  hands 
of  the  purchasers,  with  this  difference,  that 
in  the  latter  case  there  was  interest  accru- 
ing on    it,    whereas   in   the   former   there 
would  have  been  none.     There  was  no  obli- 
^tion  to  postpone  the  sale,  until  there  were 
probable   grounds   that   other  lands  might 
be  bought  for  the  infants  because  everybody 
knows,  that  in   this  country,  lands  may  al- 
way,  be  bought  for  money.     Besides,  it  was 
impossible  for  them  to  know  what  purchases 
to  look   out    for,    until   the  amount  of  the 
sale   should    be   known.     It   is    a    strange 

position    to  say,  that   the  purchasers 
529      were  bound  to  look  out  for  *purc bases ; 

for,  they  were  not  the  proper  persons, 
and  indeed,  had  nothing  to  do  with  it.  The 
purchasers  have  complied  substantially  with 
the  terms  of  the  sale :  and,  therefore,  should 
have  the  benefit  of  their  contract.  It  is 
not  true,  that  the  trustees  were  bound  to 
refuse  a  conveyance.  For,  the  question  is 
not,  what  a  Court  of  Equity  would  do  now, 
but  what  a  Court  of  Bk)uit>'  would  have 
done  then.  Now,  there  can  be  no  question 
bat  a  Court  of  Equity  at  that  time  would 
have  compelled  a  conveyance  on  payment 
of  the  money;  and  it  would  have  been 
strange  if  they  had  refused;  because  the 
law  made  it  penal  to  refuse  the  money,  and 
had  declared  it  a  legal  tender.  Besides,  the 
contract  t>eing  for  paper  mone3%  it  was 
impossible  to  refuse  a  specific  perform- 
ance, when  paper  money  was  tendered  ac- 
cording to  the  contract.  The  trustees, 
therefore,  were  not  only  justifiable  in  re- 
ceiving the  money  and  making  a  convey- 
ance, but  absolutelv  compellable  thereto; 
and,  if  they  had  refused  and  any  accident 
had  happened  to  the  debt,  they  must  have 
borne  the  loss  themselves.  If  this  transac- 
tion be  unravelled,  none  of  that  day  can 
stand;  for,  it  was  not  a  transaction  with 
infants,  but  with  the  trustees,  who  were  of 
fall  age.  There  was  no  breach  of  trust  in 
the  trustees,  and,  therefore,  they  are  not 
liable  in  any  shape.  If  it  be  said,  that  the 
whole  purchase  money  was  not  paid,  it  will 


make  no  difference ;  because,  the  purchasers 
were  entitled  to  the  other  half  themselves ; 
and,  consequently,  were  not  bound  to  pay 
it,  in  order  that  they  might  receive  it  back 
again.  So,  that  the  whole  transaction  was 
complete,  notwithstanding  only  half  the 
money  was  actually  paid. 

Marshall,  contra. 

The  trustees  were  bound  to  pursue  the 
power;  and,  if  they  departed  from  it,  it 
was  a  breach  of  trust  which  cannot  be 
justified.  The  Legislature  must  have 
meant  that  they  should  sell  for  ready 
money,  as  the  then  currency  had  already 
depreciated  greatly,  and  was  daily  depre- 
ciating   still  more.     Of  course,    the 

530  trustees,  *by  allowing  the  credit,   de- 
parted from  the  power ;  and,  therefore, 

their  act  was  not  obligatory.  At  least,  it 
will  not  avail  purchasers  with  notice, 
especially  where  the  interests  of  infant 
children  are  to  be  destroyed  by  it.  The 
trustees  ought  to  have  surveyed  before  they 
sold,  which  would  have  avoided  the  difS- 
culty ;  because,  they  might  then  have  re- 
ceived  the  money  on  the  day  of  sale.  It  is 
singular  too,  that  to  some  bidders  it  should 
have  appeared  a  sale  for  ready  money,  and 
to  others  that  it  should  have  been  known 
to  be  other^vise.  This  was  not  putting 
bidders  on  an  equal  footing:  and  must, 
consequently,  have  injured  the  sales. 

This  being  a  power  created  by  the  Legis- 
lature, and  not  by  the  decedent,  ought  to 
have  been  the  more  rigidly  observed,  as 
it  was  not  a  confidence  reposed  by  the  own- 
ers in  the  trustees.  Although,  the  trustees 
had  an  indefinite  latitude  as  to  the  sale  it- 
self, they  had  not  as  to  the  manner;  but, 
were  bound  to  a  providential  regard  for  the 
interest  of  the  infants.  Now,  it  is  evident 
that  a  purchase,  for  the  infants,  could  not 
be  made  upon  as  good  terms,  when  the 
money  was  standing  out,  as  if  it  had  been 
in  hand  and,  accordingly,  Lewis  could  not 
make  a  contract,  because  he  was  uncertain 
whether  the  money  could  be  received  in 
time.  There  was  no  probability  of  the 
trustees  sustaining  an  injury,  by  not  re- 
ceiving the  money  and  they  ought  not  to 
have  gone  on  to  complete  the  sale  and  make 
conveyances  to  the  purchasers.  The  latter, 
therefore,  cannot  derive  any  benefit  from 
it;  because,  having  purchased  with  notice, 
they  became  trustees  themselves.  But,  one 
argument  against  the  purchasers  is  partic- 
ularly strong,  that  is  to  say,  that  the  whole 
purchase  money  was  not  actually  paid,  nor 
any  express  appropriation  of  that  which 
was  retained  by  the  purchasers;  for,  the 
deeds  appear  to  have  been  made  to  the  pur- 
chasers and  not  to  their  wives.  Of  course, 
the  matter  remains  in  fieri,  and  the  con- 
tract has  not  been  completed,  but  is  still 
open  as  to  that  part.     Thef'efore,  with 

531  ^regard    to    this    part    of    the  cause, 
there  can  be  no  doubt,    but    that    the 

complainants  were  entitled  to  relief. 

Randolph,  in  reply. 

If  this  transaction  is  unravelled,  all  paper 
money  cases  must  be  broken  up  and  opened 
again.     The  appellants  had  the  legal  title, 
and  therefore  did  not  come  into  Court  to  ask 
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a  favor,  so  as  to  put  it  in  the  power  of  the 
Chancellor  to  impose  terms.  It  was,  in 
fact,  a  sale  for  ready  money ;  but,  if  it  had 
not  been,  that  would  have  made  no  differ- 
ence: For,  the  act  of  Assembly  had  not 
prescribed  it ;  and,  a  sale  upon  credit  may 
be  as  fair  as  a  sale  for  ready  money.  The 
act  supposes  a  conveyance,  before  the  pay- 
ment of  the  purchase  money.  But  the 
money  was,  in  fact,  offered  before  the  deeds ; 
which,  in  equity,  was  equal  to  actual  pay- 
ment. It  is  no  objection,  that  the  money 
had  depreciated ;  for,  the  Court  has  allowed 
of  payments  in  paper  money,  by  executors 
to  themselves,  for  debts  due  to  the  estates 
of  their  testators.  In  short,  it  was  one  of 
those  transactions  which  sprang^  out  of  the 
times,  and  which  cannot  be  disturbed,  with- 
out laying  open  more  wounds  than  it  heals. 

LYONS,  Judge,  delivered  the  resolution 
of  the  Court,  to  the  following  effect : 

It  was  objected,  that  the  trustees  sold 
upon  credit,  and  not  for  ready  money :  but 
this,  at  best,  is  doubtful;  and  we  think, 
under  the  circumstances  of  the  case,  ought 
not  to  have  been  insisted  on:  for,  they 
acted  with  the  general  approbation  of  the 
parties  concerned;  had  no  interest  in  the 
transaction  themselves;  and  appear  to  have 
only  wished  to  give  satisfaction  to  those 
who  had. 

No  question  would  have  arisen  in  the 
case,  if  the  parties  having  an  interest  in 
the  subject,  had  not  become  purchasers. 
But,  if  the  sale  was  fair,  and  the  purchase 
honest,  why  should  that  circumstance  affect 
the  case?  Especially,  as  their  bidding,  by 
creating  a  competition,  must  have  enhanced 
the  sale,  and  increased  the  price. 

532  *The  purchasers  were  not  to  blame, 
that    the    money    was    not     received 

sooner ;  they  were  ready  to  have  made  pay- 
ment, but  it  was  postponed  by  consent,  on 
their  agreeing  to  pay  interest. 

The  sale  was  made,  when  paper  money 
was  current,  and  it  was  current,  also,  when 
the  money  was  paid :  So  that  what  they 
had  agreed  to  give,  they  actually  paid; 
and  thus  strictly  performed  their  contract. 

The  purchasers  in  this  case  asked  no 
favor,  BO  as  to  give  the  Court  of  Equity 
power  of  imposing  terms,  as  was  done  in 
the  case  of  White  v.  Atkinson,  2  Wash.  [94,] 
for  in  that  case,  there  was  no  payment  of 
the  purchase  money.  But,  if  the  money  had 
been  actually  paid,  there  can  be  no  doubt, 
that  a  conveyance  would  have  been  decreed. 

The  doctrine,  that  the  purchasers  in  the 
present  case  were  bound  to  see  to  the  appli- 
cation of  the  purchase  money,  cannot  be 
maintained;  and,  upon  the  whole,  the 
Court  is  of  opinion,  that  the  decree  of  the 
High  Court  of  Chancery  is  erroneous  and 
ought  to  be  reversed. 

533  *Hackett  v.  Aicock. 

[Tuesday,  April  16,  1799.] 

Bond— Relief  In  Equity.*— Relief  aeralnst  a  bond,  firiven 
to  secure  a  title  to  lands  alttaouffh  the  considera- 
tion was  not  expressed  in  tbe  bond. 

*Bond— Relief  In  Equity.— See  monog^rapliic  note  on 
"Bonds"  appended  to  Ward  v.  Churn,  18  Gratt  801. 


Equity  Practice— Relief  airalnst  Peoalty.t— [  A  Court  of 
Equity  will  always  relieve  acrainst  a  penalty, 
where  compensation  can  be  made.] 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery,  affirming  a  decree 
of  the  County  Court  of  Caroline.  The  bill 
states,  that  Hackett,  the  plaintiff,  being 
entitled  to  a  tract  of  land,  after  the  death 
of  his  relation,  Martin  Hackett,  and  for 
which  he  had  a  deed,  agreed  with  Aicock 
to  give  him  a  title  thereto;  provided  he 
would  clear  him  of  the  legion,  in  which  he 
had  enlisted.  That,  in  pursuance  of  the 
agreement,  he  assigned  Aicock  his  deed; 
who,  pretending  not  to  be  satisfied  with  it, 
required  the  plaintiff  to  give  his  bond  for 
a  further  title,  in  case  it  should  be  neces- 
sary. That  Aicock  drew  a  bill  penal  for 
19,400lbs.  of  tobacco  and  51.  3s.,  without 
inserting  any  condition  for  a  conveyance: 
which  the  plaintiff,  who  is  ignorant  of  such 
things,  executed;  having  first  called  upon 
witnesses  to  attend  to  the  meaning  of  the 
parties.  That  Aicock  afterwards  brought 
suit  on  this  penal  bill,  although  the  plain- 
tiff had  offered  to  make  a  further  convey- 
ance; but  afterwards  agreed  to  dismiss  it, 
and  said  he  would  have  a  deed  drawn.  Not- 
withstanding which,  that  he  fraudulently 
continued  the  suit,  and  obtained  judgment 
against  the  plaintiff,  for  the  full  amount 
of  the  said  bill  penal.  To  which  judg- 
ment, the  bill  prayed  an  injunction ;  which 
was  granted. 

The  answer  states,  that  the  plaintiff 
often  asked  the  defendant  to  clear  him  of 
the  legion,  for  the  land ;  but,  that  he  had 
refused  to  do  so.  At  length,  however,  the 
defendant  having  a  female  slave  for  sale, 
the  plaintiff  offered  him  the  land  and  thirty 
dollars  for  her:  which  the  defendant  agreed 
to.  That  afterwards,  on  the  same  <lay,  the 
plaintiff  informed  him,  he  had  procured  a 
man  to  take  his  place  in  the  legion ;  for 
which  he  was  to  give  him  3,0001bs. 
534  *of  tobacco  in  hand:  and  requested 
the  defendant  to  lend  it  to  him.  That 
the  defendant  told  him,  it  was  not  in  his 
power.  That  the  plaintiff  soon  afterwards 
returned,  and  said  that  Johnston  had  two 
hogsheads,  which  he  could  get,  if  the  de- 
fendant would  pass  his  word  to  see  it  paid. 
That  the  defendant  did  so,  and  lent  him  a 
third.  That  the  defendant  procured  a  deed 
to  be  wrote,  in  September,  1782,  for  con- 
veying the  land,  (reserving  the  said  Mar- 
tin Hackett's  life  therein);  which  the 
plaintiff  refused  to  sign.  Whereupon,  the 
defendant  demanded  security  for  the  prop- 
erty he  had  given  for  the  land;  which 
the  plaintiff  agreed  to,  and  gave  the  bill 
penal,  estimating  the  slave  at  16,0001bs.  of 
tobacco,  and  including  the  three  hogsheads 
above  mentioned,  and  51.  3s.  That  the  de- 
fendant then  told  him,  if,    by  the  time  the 

tEquity    Practice— Relief   against  Porfeltares.  —  in 

Nelson  v.  Carringrton,  4  Munf.  843,  the  court  re- 
marked that  equity  is  not  fond  of  takinr  advantage 
of  forfeitures  arising  merely  from  a  lapse  of  the 
time  specified;  and  that  it  is  the  constant  course  of 
courts  of  equity  to  relieve  acrainst  such  forfeitures 
on  makinir  adequate  compensation. 
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bond  fell  due,  he  would  pay  him  the  tobacco 
lent,  and  make  him  a  good  title  to  the 
land,  (the  old  man's  life  therein,  only,  ex- 
cepted) the  bond  should  be  void;  but, 
otherwise,  that  it  should  be  obligatory. 
That,  some  time  after  the  bond  became 
due,  the  plaintiff  informed  him  he  was 
willing  to  execute  a  deed  for  the  land ;  when 
the  defendant  told  him,  if  he  would  go  to 
the  office  and  get  a  sufficient  evidence  of 
his  right  to  the  same,  he  would  settle  it. 
That  the  defendant  was,  shortly  afterwards, 
informed,  that  the  plaintiff  had  searched 
the  records,  and  found  that  Martin  Hackett 
the  elder  had  a  prior  right:  On  which  in- 
formation, the  defendant  brought  suit  on 
the  bond.  That,  afterwards,  the  plaintiff 
produced  a  certificate,  from  the  Clerk  of 
Albemarle,  that  the  deed  to  the  plaintiff 
was  recorded;  which  satisfied  the  defend- 
ant, that  the  plaintiff's  title  was  good,  if 
there  was  no  older  one :  and,  therefore,  he 
told  the  plaintiff  to  get  copies  of  all  the 
deeds,  and,  in  the  mean  time,  that  he  would 
endeavor  to  suspend  the  suit.  That  he, 
accordingly,  directed  the  Sheriff  not  td  re- 
turn the  writ  till  further  orders,  (meaning, 
thereby,  to  give  the  plaintiff  a  reasonable 
time  to  procure  documents  of  his  title ;) 
535  but  the  Sheriff  returned  the  *writ, 
and  the  judgment  was  obtained.  That 
the  plaintiff  never  produced  any  other  evi- 
dences of  his  title;  which  is  questioned 
and  doubtful. 

A  witness  deposed,  that  he  saw  Alcock  re- 
fuse to  sign  a  deed,  which  he  believes  is  the 
one  produced.  A  second  witness,  deposed 
to  the  same  effect ;  and,  further,  that  in  the 
year  1782,  the  defendant  presented  a  deed 
to  the  plaintiff  to  sign,  which  he  refused ; 
and,  thereupon,  a  bond  was  written ;  which 
the  plaintiff  was  to  pay  off:  he  did  not 
make  the  defendant  a  title.  A  third  wit- 
ness deposed,  that  in  1782,  the  defendant 
asked  him  to  go  and  witness  a  bond,  from 
the  plaintiff,  for  a  title  to  the  land.  That 
after  it  was  executed,  the  defendant  told 
the  plaintiff,  he  might  have  his  choice, 
either  to  pay  the  amount  of  the  bond  or 
make  him  a  title.  That  the  plaintiff  said 
he  would  not  sign  the  bond,  for  any  other 
purpose,  than  to  secure  the  title:  Which  the 
plaintiff  said  was  all  he  intended  by  the 
bond.  Another  witness  deposed,  that  per- 
sons were  called  on  to  take  notice  that  such 
was  the  object  of  the  bond.  Another  wit- 
ness says,  he  informed  the  defendant,  that 
he  the  said  deponent  claimed  the  land: 
Which  he  still  does. 

Other  witnesses  proved  that  the  bond  was 
given  for  the  title,  and  one  related  the  cir- 
cumstances relative  to  the  original  contract 
concerning  the  land  and  the  woman  slave, 
the  tobacco,  Ac. 

The  deed  spoken  of  by  the  first  witness, 
reciting  that  the  land  had  been  conveyed 
to  Martin  Hackett  the  elder,  for  life,  and 
afterwards  to  the  plaintiff;  and,  that  the 
plaintiff  had  agreed  to  sell  and  confirm  the 
lands  to  the  defendant,  it  then  proceeds  to 
convey  them  to  the  defendant,  immediately ; 
without  postponing  the  possession,  until 
after  the  death  of  Martin  Hackett  the  elder: 


Of  whom,  the  operative  parts  of   the  deed 
take  no  notice. 
The  County  Court   dissolved  the   injunc- 
tion and  dismissed  the  bill  with  costs ; 

536  the  High  Court  of  ^Chance^'y  affirmed 
that   decree ;  and   from   the  decree  of 

affirmance  Hackett  appealed  to  this  Court. 

Marshall,  for  the  appellant. 

It  is  clearly  proved,  that  the  bond  was 
only  given,  as  a  security  for  convejung  a 
title  to  the  lands.  The  appellee  was  there- 
fore bound  to  accept  the  conveyance  and 
give  up  the  bond.  His  insisting  to  compel 
payment  of  the  penalty,  because  the  con- 
sideration of  the  bond  is  not  inserted  in 
the  condition,  is  a  fraud ;  against  which 
the  Court  of  Equity  ought  to  relieve.  It  is 
like  the  case  of  an  absolute  conveyance  be- 
ing taken  by  the  creditor,  when  nothing 
more  than  a  mortgage  was  intended.  The 
case  is  the  stronger,  because  the  appellee 
actually  promised  to  accept  the  deed  after 
he  had  brought  his  suit ;  and,  thereby,  pre- 
vented the  appellant  from  defending  him- 
self at  law.  The  conveyance  was  only  to 
have  been  of  the  remainder;  whereas  the 
deed  which  was  tendered  by  the  appellee, 
was  for  an  immediate  conveyance;  and, 
was  therefore  properly  rejected  by  the  ap- 
pellant. 

Warden,  for  the  appellee. 

Insisted  that  the  appellant  not  having 
performed  the  condition,  the  appellee  be- 
came entitled  to  the  money. 

Cur.  adv.  vult. 

PENDLETON,  President,  delivered  the 
resolution  of  the  Court  to  the  following 
effect : 

That  the  bond  was  given  to  secure  a  title 
to  the  land,  and  was  to  be  void  upon  mak- 
ing a  conveyance,  is  proved  by  three  wit- 
nesses present  and  not  contradicted.  They 
speak  of  the  whole  tobacco,  as  on  the  same 
footing  with  the  contract  for  the  land; 
which  probably  proceeded  from  inattention 
of  the  parties  at  the  time. 

It  is  stated  in  the  answer  and  supported 
by  Livingston,  that  the  slave  valued  at 
16,0001bs.  of  tobacco  was  given  for  the  land, 
and  that  3,400  were  lent  and  to  be  re-paid. 
The  Court,  therefore,  are  of  opinion,  that 
the  3,400  are  an  independent  demand,  un- 
connected with  the  land. 

537  *As  to  the  deed  tendered,  there  was 
a  diversity  of  opinion,  whether  it  was 

a  proper  one;  since,  although  it  recited  the 
estate  for  life  of  Martin,  the  elder,  it  con- 
veyed the  land  immediately,  (and  not  in 
remainder  at  his  death,)  with  a  general 
warranty  against  all  persons ;  not  excepting 
the  tenant  for  life. 

But,  this  was  thought  unnecessary  to 
be  decided ;  as  a  majority  of  the  Judges  are 
of  opinion  that  without  holding  parties  to 
strict  time,  a  Court  of  Equity  will  always 
relieve  against  a  penalty,  where  compensa- 
tion can  be  made,  placing  the  party  in  as 
good  a  condition,  as  if  the  land  had  been 
conveyed ;  as  is  proved,  by  many  cases  in 
this  Court,  as  well  as  in  the  Courts  of  that 
country,  from  whence  we  draw  our  princi- 
ples of  jurisprudence.  That  this  is  a  case, 
which    admits  of   compensation ;  and    that 
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the  interest  of  the  16,0001bs.  of  tobacco  in 
lieu  of  rents  or  profits,  will  be  a  proper 
compensation. 

Therefore,  the  decree  is  to  be  reversed 
with  costs,  and  the  injunction  dissolved  as 
to  the  3,4001bs.  of  tobacco  with  interest: 
and  upon  the  appellant's  executing  a  deed 
for  the  land,  with  warranty,  and  acknowl- 
edging or  procuring  to  be  recorded  at  the 
expense  of  the  appellee,  and  paying  to  him 
SOOlbs.  of  tobacco  per  annum,  from  the  death 
of  Martin  Hackett  the  elder,  till  payment, 
with  the  costs  in  law  and  equity  within 
six  months  from  the  time  of  entering  the 
final  decree  in  the  Court  of  Chancery,  the 
injunction  is  to  be  made  perpetual ;  but,  if 
the  appellant  should  fail  to  do  so  within 
that  time,  the  whole  injunction  is  to  be  dis- 
solved.   

538        *Shelton  and  Others  v.  Ward. 

[FHday.  May  8. 1799.] 
Sheriff  —  Motion  apUnst  Deputy  —  Evldonce.*  —  Tlie 

Hiffh  Sheriff  may  give  oral  testimony  in  a  motion 
affainst  bis  deputy,  that  tbe  recovery  against  him- 
self was  grounded  on  the  misconduct  of  the 
deputy. 
Same— Same.— A  motion  in  such  a  case,  will  lie 
against  the  deputy  Sheriff  under  the  act  of  1798. 

This  was  a  motion  made  by  Ward,  in 
April,  1798,  in  the  District  Court  of  New 
L/ondon,  *^for  a  judgment,  for  the  amount 
of  a  judgment  obtained  by  John  Wilson  and 
George  Adams,  against  the  said  William 
Ward,  in  September,  1797,  for  a  trespass 
offered  the  said  John  Wilson  and  George 
Adams,  by  the  said  Daniel  Tompkins, 
acting  as  deputy  Sheriff  under  the  plain- 
tiff." The  motion  was  continued  until 
September  Court,  1798,  when  it  was  de- 
termined. Upon  the  trial  of  the  cause, 
the  defendants  filed  a  bill  of  exceptions  to 
the  Court's  opinion,  which  stated,  *'that  the 
plaintiff  introduced  a  bond,  executed  by 
Daniel  Tompkins,  sen.  deceased,  and  the 
present  defendants,  his  securities,  condi- 
tioned for  the  said  Daniel  Tompkins's  per- 
formance of  his  duty  as  deputy  Sheriff  of 
the  plaintiff ;  also  a  record  of  a  judgment  ob- 
tained against  him  by  John  Wilson  and 
George  Adams  in  the  District  Court  of  New 
London.  Also  a  witness,  who  swore  he 
had  been  examined  on  the  trial  betwixt  the 
parties  aforesaid,  and  that  the  judgment 
was  obtained  against  the  present  plaintiff 
on  account  of  the  default  of  Daniel  Tomp- 
kins, the  then  deputy  of  the  plaintiff.  That 
the  defendants  excepted  to  this  evidence, 
alleging,  that  it  ought  to  appear  of  record, 
the  judgment  aforesaid  against  the  plain- 
tiff was  obtained  for  his  said  deputy's  de- 
fault ;  and  rhat  the  same  did  not  appear  by 
the  declaration  or  any  other  process  sub- 
scribed by  the  said  deputy,  and  that  proof 
thereof  could  not  be  supplied  by  oral  testi- 
mony. ' *  The  Court  overruled  the  exceptions 
and  gave  judgment  for  the  plaintiff.  From 
which  judgment  the  defendants  appealed  to 
this  Court. 

*The  principal  case  is  cited  in  Jacobs  v.  Hill,  2 
Leiffh  400.  See  Weaver  v.  Skinker,  4  Gratt.  160,  and 
noU. 


539  *The   declaration     in    the    suit   of 
Adams     and     Wilson,     was    against 

Ward,  ''late  Sheriff  of  the  county,  Ac."  and 
charged  that  the  defendant  ''under  color  of 
his  office  did  seize  and  take  into  his  pos- 
session, and  seized  and  caused  to  be  seized 
and  taken  into  his  possession,  the  plain- 
tiff*s  slaves,  to  wit,  Will,  &c, ;  and  did  un- 
lawfully sell  and  dispose  thereof  so  that 
they  have  wholly  lost  the  same." 

PENDLETON,  President.  Delivered  the 
resolution  of  the  Court  to  the  following 
effect : 

The  single  question  upon  the  bill  of  ex- 
ceptions, is,  whether  the  High  Sheriff  could 
be  permitted  upon  the  motion,  to  give  oral 
testimony,  that  the  recovery  in  the  record 
was  for  the  trespass  of  his  under-sheriff 
acting  as  his  deputy?  Or,  whether  it  can 
be  proved  by  the  record  only,  shewing  it 
to  be  his  transaction? 

Formerly,  returns  were  made  in  the  name 
of  the  High  Sheriff ;  and  of  course,  in  that 
case,  evidence  that  it  was  the  act  of  the 
under-sheriff  must  be  oral.  The  law  directs 
the  under-Sheriff  to  sign  his  own  name  as 
well  as  that  of  the  principal.  [Mav,  1763, 
c.  7,  J  3,  7  Stat.  Larg.  649;  c.  78,  |  31,  R. 
C.  ed.  1819.]  Now,  suppose  he  omits  his 
own  name,  must  he  not  be  charged  by  oral 
testimony?  Here  was  no  return  as  to  Ward. 
The  slaves  were  unlawfully  seized  and  sold ; 
and,  therefore,  there  was  no  process  to  be 
returned.  The  notice  gave  the  defendants 
an  opportunity  of  contesting  the  deputy's 
being  concerned;  and,  upon  the  whole,  the 
Court  has  no  doubt  with  regard  to  the  pro- 
priety of  admitting  the  evidence.  A  diffi- 
culty occurred  at  first,  whether  the  High 
Sheriff  could  recover  on  motion,  or  was  put 
to  his  action  in  such  a  case  as  this?  But 
we  find  the  motion  justified  by  an  act  of 
1793,  [c.  161,  R.  C.  314,  ed.  1803]. 

Judgment  affirmed. 

540  *Ro8e  V.  Shore. 

[Tuesday,  May  14. 1790.] 

Prisoner— Prison  Foes— Payment  of.*— If  the  debtor 
be  able  to  pay  his  own  prison  fees,  tbe  Jailor  can- 
not demand  them  of  tbe  creditor. 

Same— Same— Same.t— [And  tbe  presumption  is,  that 
tbe  debtor  is  able  to  pay  tbem.  until  tbe  contrary 
be  sbewn  by  tbe  Jailor.] 

^Prisoner— Prison  Pees— 5ecarlty  for  Payment  of.— 

Tbe  creditor  of  an  insolvent  prisoner,  wbo  bas  tbe 
liberty  of  tbe  rules,  is  bound  to  ffive  security  for 
tbe  prison  fees :  but  tbe  sberiff  cannot  leirally  dis- 
cbarffe  bim,  unless  be  be  actually  insolvent^  and 
"being  so,  tbe  plaintiff  bavincr  notice  thereof,  re- 
fused to  pay  bis  fees,  or  to  give  bond  for  tbe  pay- 
ment thereof.  Mereditb  v.  Duval.  1  Munf .  70,  citing, 
witb  approval,  tbe  principal  case. 

tPublic  Officers- Extortion  of  Money  for  Pees  of 
Office.— Tbe  principal  case  is  cited  in  Mayor  of  Rlcb- 
mond  V.  Judab.  5  Leiffb  818,  for  tbe  proposition  tbat, 
if  money  be  extorted  by  one  boldiuff  an  official  sta» 
tion  for  fees  of  office  wbicb  are  not  due  in  law,  it 
may  be  recovered  back:  because  it  is  a  part  of  tbe 
policy  of  tbe  law,  to  discountenance  tbe  extortion 
I  of  its  officers,  by  conslderiuff  as  void  any  payment 
{ wbicb  is  made  to  tbem.  in  compliance  witb  tbeir 
unlawful  demands. 
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This  was  an  action  for  money  had  and 
received  to  the  plaintiif's  use,  brought  by 
Shore  against  Rose,  in  the  District  Court  of 
Richmond.  Plea,  non  assumpsit ;  and  issue. 
Upon  the  trial  of  the  cause,  the  jury  found 
a  special  verdict,  which  stated,  ^^That  the 
plaintiff  sued  out  a  writ  of  capias  ad  satis- 
faciendum against  William  Claiborne,  who 
was  taken  thereon,  and  upon  the  8th  of 
March,  1790,  committed  to  the  District  jail, 
of  which  the  defendant  is  the  keeper. 
That,  on  the  13th  of  the  same  month,  Clai- 
borne gave  a  bond  for  the  prison  rules  ac- 
cording to  law ;  and,  thereupon,  was  let  out 
of  prison.  That  he  took  a  house  within  the 
prison  roles;  but  the  same  was  not  in  the 
possession  of  the  Jailor,  and  did  not  form 
any  part  of  the  prison.  That,  on  the  22d  of 
March,  1790,  the  plaintiff  executed  a  bond 
with  William  E^enwick  his  security,  to  the 
defendant ;  the  condition  of  which  was,  that 
whereas  Claiborne  was  confined  in  the  pub- 
lic jail  in  the  city  of  Richmond,  having  re- 
moved his  body  there,  by  a  writ  of  habeas 
corpus,  from  the  county  of  Chesterfield, 
where  he  was  taken  on  a  ca.  sa.  issued  from 
the  Court  of  Prince  George  county,  on  a 
judgment  obtained  there,  by  the  said  Shore ; 
therefore,  if  Shore  and  Fen  wick  should  pay 
the  said  Rose  all  the  legal  prison  fees  and 
charges  for  the  maintenance  of  the  said 
Claiborne*  whilst  he  remained  confined, 
the  bond  was  to  be  void.  That  the  defend- 
ant, from  time  to  time,  demanded  and  re- 
ceived of  the  plaintiff  Is.  3d.  per  diem,  as 
prison  fees  for  maintaining  the  said  Clai- 
borne, from  the  13th  of  March,  1790,  to  the 
29th  of  June,  1791  which  he  paid  over  to 
Claiborne.  That  Claiborne  was,  during  all 
that  time,  possessed  of  sufficient    property 

and     able    to    maintain    himself    in 
541      prison,  without   the  aid  *of  the  said 

fees ;  and  that  he  was  not  maintained 
by  the  defendant. 

The  District  Court  gave  judgment  for  the 
plaintiff;  and  Rose  appealed  to  this  Court. 

Duval,  for  the  appellant. 

It  does  not  appear  that  the  Jailor  knew 
the  debtor  was  able  to  maintain  himself; 
and  at  first  sight  the  creditor  was  t>ound  to 
pay  the  fees.  R.  C.  [ed.  1803,  c.  151,]  {  44, 
45,  46.  The  verdict  finds  that  the  Jailor 
paid  the  fees  over  to  the  prisoner;  and, 
they  were  as  necessary  for  his  subsistence 
in  the  bounds,  as  if  he  had  been  confined 
in  close  jail.  Besides,  Shore  was  not  com- 
pelled by  any  act  of  the  Jailor,  to  pay  the 
money ;  but,  it  was  voluntary  in  him,  and 
the  Jailor  being  an  innocent  man  should 
not  suffer. 

Wickham,  for  the  appellee. 

The  verdict  finds  the  prisoner  was  not 
maintained  by  the  Jailor;  and  all  the  acts 
of  Assembly,  from  the  fee  bill  in  the  old 
edition  of  the  laws  down  to  the  act  of  Oc- 
tober, 1788,  shew  that  the  Jailor  is  only 
entitled  to  fees  for  actual  maintenance  of  a 
debtor,  unable  to  maintain  himself.  If  the 
debtor  actually  lived  on  the  maintenance 
afforded  him  by  the  Jailor,  it  would  be  an 
inference,  that  he  was  unable  to  maintain 
himself;    but,    it   is   certainly    otherwise. 


where  he  gives  security  for  the  bounds  and 
takes  a  house ;  because,  that  affords  a  strong 
presumption,  that  he  is  able  to  maintain 
himself ;  and  the  verdict  finds,  that  he  had 
sufficient  property  for  that  purpose.  That 
the  money  was  paid  over,  makes  no  differ- 
ence; for,  still  the  Jailor  had  received  it 
without  authority ;  and  the  law  did  not  re- 
quire him  to  pay  it  over.  That  Shore  gave 
a  bond,  is  not  material;  because,  he  did 
not  know  the  debtor's  situation,  as  well 
as  the  Jailor  did ;  and,  if  the  fees  were 
illegally  demanded,  the  bond  was  void. 

Marshall,  in  reply. 

It  is  not  true  that  the  Jailor  cannot  de- 
mand fees,  unless  he  actually  maintains 
the  debtor.  For,  a  man  may  do  by  another, 
what  he  may  do  himself;  and,  if  he  might 
employ     another      to      procure     the 

542  debtor's  maintenance,  *he    may    em- 
ploy the  debtor  himself.     It  can  never 

be  material  whether  the  Jailor  pays  the 
fees  to  the  debtor,  or  buys  provision  with 
them  himself.  But,  it  is  said,  that  the 
debtor  should  be  in  actual  jail.  This,  how- 
ever, is  not  prescribed  by  the  act;  and, 
in  the  notion  of  law,  the  prisoner  is  as 
much  in  custody,  when  he  has  given  secu- 
rity for  the  prison  bounds,  as  if  he  was  in 
actual  jail.  And,  there  is  the  same  reason 
for  maintenance  in  the  one  case  as  in  the 
other.  The  Jailor  has  no  means  of  know- 
ing the  debtor's  ability ;  and,  therefore,  he 
and  the  plaintiff  stand  upon  the  same  foot- 
ing, in  that  respect.  So,  that  in  order  to 
<*.harge  the  Jailor,  the  verdict  should,  at 
least,  have  found  that  he  knew  the  debtor 
was  able  to  maintain  himself.  The  Jailor 
innocently  received  and  paid  the  fees  over 
to  the  debtor;  and  gets  nothing  by  the 
transaction.  Consequently,  the  plaintiff 
cannot  recover  against  him  in  an  action  on 
the  case  for  money  had  and  received  to  the 
plaintiff's  use;  which  is  an  equitable 
action,  and  cannot  be  sustained,  unless  ex 
aequo  et  bono,  the  defendant  ought  not  to 
retain  the  money. 

Randolph,  on  the  same  side.  The  Jailor 
cannot  tell  what  are  the  circumstances  of 
the  debtor,  so  well  as  the  creditor  can ;  be- 
cause, the  latter  has  had  a  previous  con- 
nection with  him,  whereas  the  Jailor  has 
not.  When  the  fees  were  demanded.  Shore 
should  have  answered  that  the  debtor  was 
able  to  pay  them  himself;  but,  instead  of 
this,  he  pays  those  in  arrear  and  gives  bond 
for  the  residue:  Which  served  to  strengthen 
the  Jailor's  delusion ;  and  was  an  ac- 
knowledgment of  the  debtor's  inability  to 
maintain  himself.  This  was  not  ignorance 
of  the  law  in  the  Jailor;  but  ignorance  of 
fact,  and  that  will  excuse  him.  Besides, 
the  public  officer  should  be  protected  in  a 
case  of  this  kind ;  where  the  sufferings  of 
an  individual  were  concerned.  If  a  suit 
for  extortion  had  been  brought,  it  would 
not  have  lain ;  although,  the  Jailor  had  no 
right  to  the  fees:  Because,  the  money  was 
received  under  mistake,  and  therefore  in- 
nocently. 

543  "^Wickham.     Although  an  action  for 
extortion  would  not  lie,  yet  this  will. 

Indeed,  it  is  rather  an   argument   in    favor 
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of  the  action,  that  a  suit  for  extortion  could 
not  be  maintained. 

Cur.  adv.  vult. 

ROANE,  Judge.  The  question  in  this 
cause  turns  upon  the  legality  of  the  demand 
and  receipt  of  the  fees,  which  are  found  by 
the  special  verdict  to  have  been  paid  by  the 
appellee  to  the  appellant. 

It  is  certainly  a  general  principle,  run- 
ning through  our  code  of  laws,  that  an  im- 
prisoned debtor  shall  himself  bear  the 
charges  of  his  maintenance. 

This  principle,  however,  admits  of  ex- 
ceptions. For  instance,  by  the  District 
Court  law  of  1788,  c.  67,  J  98,  [12  Stat.  Larg, 
756,]  it  is  provided,  that  the  maintenance 
of  an  insolvent  debtor  imprisoned  by  proc- 
ess of  the  District  Court,  shall  be  borne 
by  the  public.  It  is  also  enacted,  as  a 
general  exception  from  the  principle,  that 
the  fees  of  an  insolvent  debtor  shall  be 
paid  by  the  creditor.  But,  in  either  case, 
it  is  incumbent  on  a  party  claiming  an  ex- 
emption from  the  general  principle,  to  be 
able  to  sustain  it  by  a  fair  construction  of 
the  laws. 

As  it  appears  by  the  bond  found  by  the 
verdict,  that  the  prisoner  Claiborne  was 
imprisoned  by  the  District  Court  of  Rich- 
mond, on  the  return  of  a  habeas  corpus  di- 
rected to  the  Jailor  of  Chesterfield,  perhaps 
this  case  might  more  properly  fall  within 
the  iirst  exception  above  stated;  and,  then 
the  charges  would  in  no  event  be  payable 
by  the  creditor.  But,  I  will  consider  it  on 
the  ground  on  which  it  was  placed  by  the 
counsel. 

In  this  view,  the  exception  is  set  up  under 
the  act  of  1772,  c.  13,  {  1,  [8  Stat.  Larg. 
527,]  (since  re-enacted)  [c.  134,  {  42,  R.  C. 
ed.  1819,]  declaring,  that  where  any  person 
shall  be  committed  to  prison,  and  shall  not 
be  able  to  satisfy  and  pay  his  ordinary 
prison -fees,  the  Sheriff  or  Jailor  may 
544      ^^ 


demand  and  receive  of  the  party  or 
parties,  at  whose  suit  such  insolvent 
person  shall  be  imprisoned,  all  such  fees  as 
shall  become  due,  until  such  creditor  shall 
agree  to  release  such  prisoner.  It  is  clear 
that  the  word  insolvent  here,  is  not  to 
be  taken  in  the  sense  of  insolvency,  by 
having  taken  the  oath  prescribed  by  law; 
because,  after  that,  the  prisoner  cannot  be 
detained  at  all.  But,  it  is  equally  clear, 
that  this  clause  extends  only  to  such  pris- 
oners as  are  unable  to  pay  their  ordinary 
prison-fees.  And  the  clause  in  the  act  of 
1789,  providing  for  the  case  of  a  prisoner 
detained  on  several  executions,  is  only  in- 
tended to  meet  that  particular  case ;  and 
not  to  change  or  enlarge  the  exception  be- 
fore stated. 

If,  then,  the  provision  only  extends  to 
charge  a  creditor,  where  his  debtor  is  not 
able  to  pay  the  fees,  ought  a  jury  to  justify 
a  Jailor  in  demanding  them,  where  the 
prisoner  is  proved  to  them  to  be  able  to 
pay  the  fees  himself?  Or,  ought  a  Court 
to  exonerate  the  Jailor,  on  a  special  verdict 
finding  that  the  prisoner  was  able  to  pay 
the  fees? 

The  arguments  of  the  appellant's  counsel, 


by  the  construction  adopted  by  the  District 
Court  in  this  instance,  would  be  properly 
addressed,  if  any  where,  to  the  Legisla- 
ture. But,  there  may  also  be  hardship  on 
the  other  side ;  and,  it  is  clear,  that  if  the 
discretion  now  asserted  on  behalf  of  the 
Jailor  be  sustained,  it  may  operate  as  a  re- 
peal of  the  act,  so  far  as  it  respects  the  in- 
ability of  the  debtor;  and,  throw  upon  a 
creditor,  in  any  case,  a  burthen  which  is 
only  imposed  on  him  by  law,  in  the  event 
of  his  debtor's  being  unable  to  support 
himself  in  prison. 

But,  what  is  the  hardship  now  complained 
of?  It  is  only  imposing  on  a  public  officer, 
who  is  paid  for  his  duties,  a  peril  of  which 
there  are  a  thousand  analogous  instances 
in  the  law;  and,  it  is  surely  better  to  hold 
him  to  a  strict  responsibility  in  this  in- 
stance, than  to  adopt  a  construction  which 
breaks  down  a  barrier  established  by 
545  law,  and  ^enables  him  to  impose  a 
charge,  at  his  discretion,  upon  a  third 
person,  whose  interest  in  this  particular, 
the  law  has  designed  to  protect. 

The  money  in  question,  therefore,  having 
been  illegally  demanded  and  received  by 
the  appellant,  from  the  appellee,  was  so 
much  money  received  to  the  use  of  the 
plaintiff;  and,  consequently,  the  judgment 
of  the  District  Court  ought   to  be  affirmed. 

FLEMING  and  CARRINGTON,  Judges. 
Both  concurred,  that  the  judgment  ought 
to  be  affirmed. 

LYONS,  Judge.  It  is,  indeed,  a  hard 
case,  upon  the  Jailor;  but  still  the  law 
must  prevail.  If  the  Jailor  had  brought 
an  action  against  the  appellee  for  the  fees, 
in  order  to  recover,  he  must  have  averred 
and  proved  that  the  debtor  was  unable  to 
pay  them ;  and  the  principle  is  the  same, 
whether  he  be  plaintiff  or  defendant.  The 
insolvency  of  the  debtor  is  absolutely  neces- 
sary to  be  shewn,  in  either  case.  The 
Court  is,  therefore,  unanimously  of  opin- 
ion, that  the  judgment  of  the  District  Court 
should  be  affirmed. 

Judgment  affirmed. 


546  »Terrell  v.  Dick. 

[Tuesday,  April  16, 1799.] 

Equity  Jaiisdlcttoii— Relief.*— After  a  cause  has  been 
once  fully  decided,  by  a  Court  of  Common  Law, 
Equity  will  not  grant  relief. 

*Bquity  Jurisdiction— Relief.— Where  a  cause  has 
been  once  fully  heard  and  decided  in  a  court  of 
common  law,  having  competent  Jurisdiction  of  tbe 
case,  a  court  of  equity  ouffht  not  to  interfere,  unless 
fraud  or  surprise  be  suffffested  and  proved,  or  some 
material  adventitious  circumstance  had  arisen, 
which  could  not  hav6  been  foreseen,  or  guarded 
ag-ainst.  Fenwick  v.  McMurdo,  2  Munf.  258.  cttinff 
the  principal  case:  Turpln  v.  Thomas,  2  Hen.  A,  M. 
189;  Morris  v.  Ross,  2  Hen.  &  M.  406;  Syme  t. 
Montaffue,  4  Hen.  &  M.  180:  De  Lima  ▼.  Glassell,  4 
Hen.  &  M.  869.  In  this  connection,  the  principal 
case  is  cited  with  approval  in  Turpin  v.  Thomas,  2 
Hen.  &  M.  146;  Morris  v.  Ross.  2  Hen.  &  M.  412: 
Alderson  v.  Big-gars.  4  Hen.  &  M.  472:  Mason  v. 
Peter,  I  Munf.  446:  Meredith  v.  Benniuff,  1  Hen.  A  M. 
shewing  the  hardship  imposed  on  the  Jailor   506;  Lipscomb  v.  Littlepa^e,  1  Hen.  &  M.  461;  West 
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The  bill  stated,  that  Alexander  M'Cauly, 
George  Brackenridge,  Harden  Burnley  and 
George  Pottie,  were  merchants  under  the 
firm  of  Alexander  M*Caulj  &  Co.,  and  that 
thej  all  lived  in  the  counties  of  Hanover 
and  Louisa.  That  on  the  13th  of  August, 
1778,  Pottie,  at  the  request  and  solicitation 
of  Richard  Terrell  and  Frederick  Harris, 
lent  them  5001.  of  the  then  current  money  of 
Virginia,  belonging  to  the  company.  That 
Terrell  and  Harris  expressly  undertook  and 
bound  themselves  to  pay  the  same,  with 
interest,  to  the  firm.  That  the  company 
brought  suit,  in  the  County  Court  of 
Louisa,  on  the  writing  obligatory,  and  at 
the  trial  the  defendants  (having  great  in- 
flaencein  the  said  county)  ^ ^prevailed  upon 
the  jury  who  tried  the  cause,  under  the 
pretence  that  it  was  a  British  debt  to  find 
a  verdict  for  the  defendants,  without  pre- 
tending that  any  part  thereof  had  been 
paid"  to  the  plaintiffs:  **By  which  means 
(the  bill  stated)  the  plaintiffs  were  most 
unjustly  deprived  of  their  money."  That 
M'Cauly,  Brackenridge  and  Burnley,  con- 
sidered themselves  as  citizens  of  this  State. 
That  Pottie  never  was  a  British  subject,  but 
always  was  a  citizen  of  this  Common- 
wealth. Therefore,  the  bill  prayed  relief, 
and  that  the  defendants  might  be  decreed 
to  pay  the  money  lent,  and  interest,  together 
with  the  costs  at  Common  Law.  The  de- 
fendants plead  the  judgment  at  law,  in  bar 
to  the  snit :  and  demurred  to  the  jurisdic- 
tion of  the  Court. 

The  Court  of  Chancery  over-ruled  the  de- 
murrer, and  saved  the  benefit  of  the  plea  to 
the  defendants  at  the  hearing ;  directing, 
that  it  should  stand  partly  for  an  answer ; 
and  ordered  the  defendants  to  answer  the  al- 

leg^ations  of  the  bill. 
547     '   *There  was  an  answer  accordingly 

T.  Logwood,  6  Mnnf.  496;  Tomkies  v.  Downman,  6 
Honf.  668:  Bieme  v.  Mann,  5  Leiffh  869:  Collins  y. 
Jones,  6  Call  581 :  Goddin  t.  Bland.  87  Va.  708,  18  S.  E. 
Bep.  145;  Grafton  &  G.  R.  Co.  v.  Davisson.  46  W.  Va. 
U,  29  &  £.  Rep.  1089:  Pollard  v.  Patterson,  8  Hen.  A 
X.  79.  The  principal  case  is  distinirnished  in  Tnrpin 
▼.  Thomas,  8  Hen.  A  M.  146:  and  In  West  v.  LoffWood, 
6  Mauf.  490  et  teq.,  the  principal  case  is  discussed 
and  reconciled  with  the  decision  in  Price  ▼.  Faqaa. 
4  Mnnf.  66,  and  the  decisions  snbseqaent  to  it 

The  principal  case  is  cited  in  Tnrpin  v.  Thomas,  2 
Hen.  A  M.  148,  for  the  proposition  that,  a  conrt  of 
tqvdiy  win  not  Interfere  in  a  case  purely  of  a  Itgsd 
nature,  on  the  ffronnd  that  the  jndffment  at  law 
was  erroneous,  where  neither  frand  nor  surprise 
are  sof  jested,  nor  any  adventitious  circumstance 
had  arisen. 

The  principal  case,  and  Turpin  t.  Thomas,  2  Hen. 
&M.  1J9,  are  cited  in  Nlcolson  t.  Hancock,  4  Hen.  & 
M.  491.  as  authorities  for  the  proposition  that,  the 
errors  of  a  competent  tribunal  at  law,  which  can  or 
mistat  have  been  corrected  there,  affords  no  ground 
for  relief  in  equity:  but  they  must  be  corrected  by 
a  superior  court  in  the  mode  pointed  out  by  law. 

If  a  party  prosecute  his  action  at  law,  and  there 
be  a  decision  of  an  inferior  court  arainst  him,  from 
irbicli  he  takes  an  appeal,  but  does  not  prosecute  it, 
be  cannot  come  into  equity  for  relief,  on  the  same 
Mbject-matter.  Saunders  t.  Marshall,  4  Hen.  &  M. 
tt.  456,  dtlnff,  as  antliority,  tlie  principal  case. 


put  in,  which  stated  that,  on  the  13th 
of  August,  1778,  the  defendant  borrowed 
5001,  paper  money  of  the  plaintiffs,  through 
their  factor,  to  be  re-paid  in  12  months. 
That,  at  the  end  of  the  said  12  months,  the 
factor  of  the  plaintiffs  agreed  to  receive  it 
within  a  day  or  two ;  and,  on  the  succeed- 
ing day,  that  the  defendant  offered  the 
money,  and  interest,  to  the  factor,  who  re- 
fused to  receive  it.  That  in  consequence 
of  this,  the  defendant,  not  knowing  to 
whom  else  to  pay  it,  was  referred  by  the 
factor  to  Pottie,  who  had  the  bond.  Where- 
upon, the  defendant  offered  the  money  and 
interest  to  him  also;  but  he,  likewise,  re- 
fused to  receive  it.  That  the  money  was 
not  lent,  as  a  favor  to  the  defendant,  but 
for  the  benefit  of  the  firm.  That  M'Cauly, 
Brackenridge  and  Burnley,  were  here  before 
the  Revolution;  but,  after  the  commence- 
ment of  hostilities,  withdrew  and  lived  un- 
der the  British  government ;  and,  therefore, 
the  defendant  does  not  know  how  they  be- 
came citizens,  nor  does  he  believe  they  were. 
He  admits,  however,  that  M'Cauly  lived 
here,  when  the  suit  in  the  County  Court 
was  commenced;  and,  denying  the  influ- 
ence charged  in  the  bill,  states  that,  upon 
a  fair  trial,  there  was  a  verdict  for  the  de- 
fendants, on  a  plea  that  it  was  a  British 
debt,  upon  which  a  judgment  was  accord- 
ingly rendered.  To  this  answer  there  was 
a  general  replication,  but  no  testimony  or 
exhibit  appears  in  the  cause. 

The  Court  of  Chancery  decreed,  that  the 
defendants  should  pay  to  the  plaintiffs  1001. , 
the  value  of  the  5001.  by  the  scale,  with  in- 
terest  from  the  13th  of  August,  1778.  From 
which  decree,  the  defendants  appealed  to 
this  Court. 

Call,  for  the  appellants. 

There  having  been  a  full  trial  at  law, 
without  any  surprise  or  any  new  fact  sug- 
gested, it  was  a  complete  bar  to  the  present 
suit.  The  influence  stated  in  the  bill  is 
denied,  and  no  evidence  in  .support  of  it  is> 
offered. 

The  plaintiffs  should  have  moved  for  a 
new  trial,  or  suffered  a  non-suit ;  but,  fail- 
ing to  do  so,  they  must  now  be  taken 
548  to  have  submitted  to  the  *judgment ; 
and  cannot  be  received  to  impeach 
it  here.  Tarpley's  admr.  v.  Dobyns,  1 
Wash.  185. 

Wickham,  for  the  appellee. 

Although  the  English  books  may  appear 
to  countenance  the  argument  of  the  appel- 
lant's counsel,  yet  a  different  rule  has  cer- 
tainly obtained  here;  and  properly,  too, 
when  the  difference  between  the  systems  of 
jurisprudence  in  the  two  countries  is  con- 
sidered. In  England,  the  trial  is  always 
had  under  the  direction  of  able  Judges,  who 
can  explain  the  law  fully  to  the  jury;  but 
here  it  is,  for  the  most  part,  before  County 
Courts,  who  are  not  acquainted  with  the 
law ;  and,  therefore,  the  judgment  is  fre- 
quently contrary  to  plain  principles  of 
law.  All  the  points  made  by  the  appellant's 
counsel,  with  all  the  learning  on  them,  were 
fully  considered  and  digested  in  this  Court, 
in  the  case  of  Floyd  v.  Barret,  [post,  3  vol. 
531,]  in  which  the   Court  decided,  that   the 
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Court  of  Chancery  might  relieve,  notwith- 
standing the  whole  merits  had  been  dis- 
cussed and  decided  on  in  the  Court  of 
Common  Law.  Branch  v.  Burnley,  ante, 
[147]  was  also  a  case  of  the  same  kind ;  for, 
in  that,  the  whole  matters  stated  in  the 
Chancery  were  spread  upon  the  record  at 
law,  and  yet  the  Court  gave  relief,  although 
the  plaintiff  in  Equity  might  have  had  re- 
dress by  an  appeal.  Indeed,  the  precedents 
of  that  kind  in  this  Court  are  very  numer- 
ous, Picket  V.  Morris,  2  Wash.  [2S5,]  and 
Ambler  v.  Wyld,  2  Wash.  [36,]  with  several 
others,  confirm  the  general  doctrine.  It  is 
not  denied,  that  the  debt  is  still  justly  due ; 
and  the  answer  has  confessed  the  allega- 
tions of  the  bill ;  after  which,  it  is  too  late 
to  except  to  the  jurisdiction,  as  has  been 
often  decided.  There  can  be  no  magic  in 
the  words  *new  trial,'  and,  of  course,  there 
was  no  necessity  for  pursuing  that  mode. 
At  the  time  of  the  judgment,  in  the  County 
Court,  it  had  not  been  settled,  that  British 
debts  were  recoverable. 

Call,  in  reply. 

In  all  the  cases  cited,  there  were  new  cir- 
cumstances ;  and  none  of  them  were  like  the 
present,  in  which  there  is  no  suggestion  of 
any  additional  fact.  As  to  the  ad- 
549  mission  in  the  *answer,  it  is  doubtful 
whether  any  case  has  carried  the  doc- 
trine so  far,  as  the  appellee's  counsel  con- 
tended for,  even  in  the  case  of  a  voluntary 
admission.  But,  if  it  has,  the  argument 
will  not  hold  in  this  case ;  because,  the  plea 
and  demurrer  have  been  disregarded  by  the 
Court  of  Chancery,  and  the  defendants 
compelled  to  answer. 

ROANE,  Judge.  This  was  a  bill  pray- 
ing to  be  relieved  against  a  verdict  and 
judgment  for  the  appellant,  and  to  have  a 
new  trial  granted,  or  that  he  should  be  de- 
creed to  pay  the  money  due  upon  the  bond, 
on  which  the  suit  at  law  was  founded,  in 
due  proportions. 

The  case  made  by  the  record  of  Louisa 
Court,  (which  I  understand  to  be  introduced 
into  the  cause  by  consent)  is,  that  of  an 
action  of  debt  upon  a  bond,  and  a  verdict 
and  judgment  for  the  defendant  upon  an 
issue  joined  -upon  the  plea  of  British  debt. 
After  the  verdict,  a  motion  was  made  for  a 
new  trial;  but  it  was  over-ruled  in  conse- 
quence of  an  equal  division  of  the  Court. 
The  additional  case  made  by  the  bill  in 
Chancery  is,  that  the  verdict  was  obtained 
by  the  undue  influence  of  the  appellee. 
But,  this  is  denied  by  the  answer,  and  is 
not  proved  by  the  appellant.  So,  that  it 
may  be  thrown  entirely  out  of  the  case, 
which  may  be  considered  to  be  as  naked  as 
I  have  stated  it. 

On  a  demurrer  to  the  jurisdiction  of  the 
Court  of  Chancery,  and  a  plea  of  the  above 
judgment  in  bar,  the  Court  over-ruled  the 
demurrer,  and,  at  the  hearing,  decreed  the 
present  appellant  to  pay  the  money. 

If  the  jurisdiction  of  the  Court  of  Chan- 
cer3'  was  sustainable,  it  must  be  on  the 
ground  either  of  the  judgment  of  the  County 
Court  being  erroneous  in  point  of  law,  or 
of  some  extriasic  circumstance  affecting 
the  fairness  of  the  trial,  or  at  least  some  cir- 


cumstance    varying    the    case    from    that 
which    Was   decided   upon   by  the  Court  of 
Law. 

550  *A8   to    the    first,    T   consider  that 
there  is  no  question    more  completely 

and  exclusively  proper  for  the  decision  of  a 
Court  of  Law,  than  the  one  whether  British 
debts  were  recoverable  or  not,  under  the 
laws  of  the  Commonwealth?  And,  if  an 
erroneous  judgment  has  been  given  by  a 
subordinate  Court  upon  the  subject,  it  could 
properly  be  corrected  by  an  appellate  Court 
of  Law,  and  by  that  only.  In  order  to  save 
time,  I  beg  leave  to  refer,  in  support  of 
this  opinion,  to  the  observations  I  UKd  upon 
this  point,  in  the  case  of  Branch  v.  Burn- 
ley ;  and  to  remark,  that  upon  mature  re- 
flection since,  I  have  not  seen  cause  to 
change  my  opinion  upon  the  subject.  Nor 
do  I  believe  that  there  is  a  single  decision 
of  this  Court,  or  of  the  Courts  in  England, 
which  will  justify  the  interference  of  a 
Court  of  Equity,  in  a  case  purely  of  a  legal 
nature,  merely  on  the  ground  that  the  judg- 
ment of  the  Court  of  Law  was  erroneous. 
In  Branch  v.  Burnley,  I  understood  the 
doctrine  to  have  been  admitted  by  the 
Court;  but  the  jurisdiction  there  was  sus- 
tained on  the  ground,  as  a  majority  of  the 
Court  supposed,  of  the  case  presented  to  the 
Chancery  being,  as  relative  to  that  before 
the  Court  of  Law,  a  new  case;  on  account 
of  the  circumstances  exhibited  in  the  suit 
in  equity,  which  made  no  part  of  the  case 
at  law.  In  Picket  v.  Morris,  I  understood 
the  jurisdiction  was  sustained  on  the  ground 
of  improper  conduct  in  the  Court  of  Law ; 
and  of  one  of  the  parties  diverting  the  other 
from  persevering  in  an  application  for  a  new 
trial,  (the  proper  channel  for  obtaining  re- 
dress,) by  giving  him  time  to  apply  for  an 
injunction;  and  then  unconscientiously 
opposing  him  on  the  ground  of  jurisdiction. 
At  least,  these  were  the  grounds  on  which 
my  opinion  was  founded.  In  Ambler  v. 
Wyld,  I  understand  the  -relief  to  have  been 
given  on  the  ground  of  the  trial  not  being 
fair  and  equal,  and  of  some  of  the  evidence 
having  been  rejected,  without  reason.  2 
Wash.  41. 
Therefore,  without  adverting  to  other 
cases,  I  believe   I   am   warranted    in 

551  saying,  that  no  ^decision    has    taken 
place,  of  the   interference   of  a  Court 

of  Equity,  in  a  question  purely  legal,  and 
where  the  case  was  precisely  the  same  as 
that  decided  on  by  the  Court  of  Law,  on 
the  ground  that  the  decision  of  the  Court 
of  Law  was  erroneous. 

2dly.  Are  there  any  extrinsic  circum- 
stances in  the  case,  such  as  existed  in  the 
cases  just  mentioned,  tending  to  impeach 
the  fairness  of  the  verdict  and  judgment, 
as  to  the  manner  of  obtaining  them?  None 
such  are  pretended. 

And  as  I  cannot,  sitting  as  a  Chancellor 
in  the  present  case,  (although  my  opinion 
may  be  that  the  County  Court  erred  in  point 
of  law,  in  giving  the  judgment  in  ques- 
tion,) undertake  so  to  decide  for  want  of 
jurisdiction  in  the  cause,  so  neither  can  I 
say,  that  in  point  of  fact  the  jury  were 
mistaken ;  especially    as   their  opinion  has 
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been  corroborated  by  that  of  a  moietj  of 
the  Court  refusing  a  new  triaL  Nor  can 
we  saj,  that  any  act  of  unfairness  existed 
in  conducting  the  trial.  We  cannot  make 
the  appellee's  case  better,  than  he  himself 
has  made  it. 

Upon  the  whole,  I  do  not  see  any  ground 
for  the  interference  of  a  Court  of  Ekiuity. 
Otherwise,  I  do  not  discover  that  we  can 
disclaim  cognizance  of  any  case  whatever, 
which  the  party  may  chuse  to  bring  before 
the  Chancellor,  after  it  has  been  determined 
in  a  Court  of  Law. 

I  am,  therefore,  for  reversing  the  decree, 
because  the  demurrer  ought  to  have  been 
allowed. 

FLEMING,  Judge.  Declined  giving  any 
opinion. 

CARRINGTON,  Judge.  If  there  had 
been  any  circumstances  to  vary  the  case  in 
equity  from  what  it  was  at  law,  I  should 
have  been  willing  to  have  afforded  the 
plaintiff  an  opportunity  of  having  his  case 
re-considered,  as  was  done  in  the  cases  of 
Ambler  v.  Wyld,  Picket  v.  Morris,  and 
Branch  v.  Burnley.  But  there  are  none. 
For,  no  new  fact  or  other  matter  ap- 

552  pears  to  give  the  Court  of  ^Chancery 
jurisdiction,  and  to  be  the  foundation 

for  relief  in  equity ;  since  the  influence  is 
denied ;  and  that  was  the  only  one  alleged. 
It  is,  then,  precisely  the  same  case  now, 
(without  any  addition,)  that  it  was  in  the 
County  Court :  And,  therefore,  whether  the 
judgment  was  right  or  wrong,  it  must  pre- 
vail. 

The  consequence  is,  that  the  application 
tea  Conrt  of  Equity  cannot  be  maintained; 
and,  therefore,  I  think  the  decree  must  be 
reversed,  and  the  bill  dismissed. 

PENDLETON,  President.  The  prayer 
of  the  bill. is,  that  the  verdict  and  judgment 
should  be  set  aside,  and  a  new  trial 
awarded;  or,  that  there  should  be  a  decree 
for  principal  and  interest. 

The  Chancellor  has  chosen  the  latter  al- 
ternative, in  which  I  differ  in  opinion; 
since  the  matter  being  originally  triable  at 
law  by  a  jury,  it  seems  to  me  improper  to 
change  the  mode  of  trial  by  a  final  decree ; 
and  that  to  award  a  new  trial,  is  as  far,  as 
Courts  of  Equity  have  gone  on  these  occa- 
sions. 

The  ground,  upon  which  a  Court  of  Equity 
interposes,  is  this:- 

New  trials  at  law  can  only  be  granted  by 
the  Court  who  sit  on  the  trial;  since,  none 
others  can  judge  of  the  reasons  on  which 
they  are  founded;  and  because,  when  judg- 
ment is  entered,  that  Court  have  no  more 
power  over  the  cause,  and  a  Superior  Court 
cannot  award  a  new  trial,  unless  the  reasons 
appear  in  the  record :  at  all  times  difficult, 
and  utterly  impossible,  where  they  arise 
from  something  discovered  afterwards. 

An  Unjust  judgment  must,  therefore,  stand 
against  the  parties,  or  a  Court  of  Equity 
must  interpose  its  aid,  and  supply  the  defect 
consequent  upon  legal  forms.  In  this  sit- 
uation, no  one  can  doubt  which  alternative 
ought  to  prevail. 

553  ^he  nature  of  our   County  Courts 
furnishes  additional   reasons    in  sup- 


port of  this  Chancery  jurisdiction ;  which 
has,  accordingly,  been  sustained  by  the 
opinion  of  this  Court,  in  several  instances, 
where  sufficient  reasons  have  appeared  for 
awarding  the  new  trial. 
-    Those  reasons  are  many : 

Accident  or  surprise,  by  which  a  party  is 
deprived  of  a  fair  trial,  tampering  with  a 
jury  or  witnesses,  or  other  unfair  practices ; 
the  finding  excessive  damages,  or  against 
evidence,  and  many  others :  the  precedents 
for  which  are  numerous.  Thus,  for  instance, 
in  Ross  V.  Pynes,  [Wythe's  R.  71,]  a  witness 
was  sick  and  absent;  but  this  circumstance 
was  not  known  at  the  time  of  the  trial :  In 
Ambler  v.  Wyld,  the  Court  at  law  refused  to 
admit  evidence,  which  appeared  in  equity 
to  be  material:  In  Cochran  v.  Street,  [I 
Wash.  79,]  the  verdict  was  given  upon  a 
mistake  in  the  jury :  and  in  Lee  v.  Foushee, 
the  verdict  was  given  late  in  the  evening, 
and  a  motion  for  a  new  trial  made  next 
morning ;  which  could  not  be  heard,  because 
the  members  of  the  Court  were  changed ; 
and,  therefore,  equity  awarded  a  new  trial. 

In  the  present  case,  none  of  the  reasons 
appear.  The  plaintiffs  suggest  none  other, 
than  the  influence  of  the  defendants,  and  a 
general  prejudice  against  British  mer- 
chants. The  defendant  says  he  was  not 
conscious  of  that  influence,  and  that  the 
trial  was  fair. 

A  motion  was  made  for  a  new  trial,  and 
the  Court  divided  in  opinion.  No  reasons 
appear  in  the  record,  nor  in  the  proof.  It 
only  can  be  presumed,  therefore,  that  the 
motion  was  founded  on  what  was  within 
the  knowledge  of  the  Court  to  decide ;  that 
is,  that  the  verdict  was  against  evidence. 

This  was  matter  of  opinion ;  and  although 
at  law  the  consequence  was  unavoidable, 
that  the  negative  must  prevail ;  yet,  since 
in  ^act  it  was  equal,  whether  it  was  or  was 
not  against  evidence,  it  is  worthy  of  con- 
sideration, whether  the  consequent 
554  ^convenience  or  inconvenience  ought 
not  in  equity  to  turn  the  scale. 

On  one  side,  is  a  creditor  who  may  be 
barred  by  the  mistake  of  the  jury  and  part 
of  the  Court.  On  the  other,  the  trial  is  to 
be  at  the  costs  of  the  plaintiff.  If  justice 
is  with  the  defendant,  he  will,  no  doubt, 
prevail  on  the  second  trial ;  and  this  trouble 
will  be  the  only  inconvenience.  On  this 
ground,  I  suppose  it  is,  that  liberality  in 
granting  new  trials  is  practised,  in  both 
Courts  of  Law  and  Equity.  There  is  an- 
other circumstance  which,  perhaps,  may 
deserve  weight.  It  appears  to  me,  that  the 
issue  tried  was  an  immaterial  one ;  that  a 
repleader  should  have  been  entered  instead 
of  a  final  judgment ;  and  that  on  an  appeal, 
it  would  have  been  reversed. 

But,  whilst  he  has  been  prosecuting  this 
suit,  his  time  has  elapsed,  and  the  door  for 
that  remedy  shut  by  the  act  of  Assembly. 
The  question,  therefore,  is,  whether  the 
Court  will  relieve  him  on  account  of  his 
mistake  in  that  respect?  I  have  given  the 
case  the  strongest  view  in  which  my  mind 
could  place  it,  from  a  wish  to  support  the 
Chancery  jurisdiction,  and  to  avoid  the 
possible  risque  of  a  creditor's  losing  a  just 
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debt,  from  a  mistake  in  legal  proceedings. 
But,  the  result  of  mature  consideration 
is,  an  opinion  that  we  cannot  sustain  the 
jurisdiction  in  this  case,  without  fixing  a 
dangerous  precedent,  wholly  destructive  of 
all  distinction  in  the  Common  Law  and 
Chancery  jurisdiction  ;  and  that,  whatever 
injury  may  arise  to  the  party,  it  has  pro- 
ceeded from  his  own  neglect:  1st.  In  tak- 
ing issue  upon,  and  not  demurring  to,  the 
immaterial  plea.  2d.  In  not  applying  to 
a  Superior  Court  of  Law  to  correct  the 
error,  in  entering  judgment  for  the  defend- 
ant, instead  of  awarding  a  repleader.  3d. 
In  not  stating  on  the  record  at  law,  or 
proving  to  the  Court  of  Equity,  any  reasons 
on  which  his  application  for  a  new  trial  in 

either  Court  was  founded. 
SSS         *I,  therefore,  concur  with   the  two 

Judges  in  opinion,  that  the  decree 
should  be  reversed,  and  the  bill  dismissed 
with  costs.  

Jones  V.  The  Commonwealth. 

[Monday.  April  22, 1799.] 
ABMult-lndlctiiieiit  apilnst  Several— Joint  Judgmeat 
—Effect.*— In  an  indictment  for  an  assault  against 
several,  a  Joint  award  of  one  fine  against  all,  is 
erroneous;  it  should  have  been  several  arainst 
each  defendant. 

Four  persons  were  jointly  indicted  for  an 
assault  upon  a  Magistrate  in  the  execution 
of  his  office.  The  defendants  appeared  and 
traversed  the  indictment.  Before  the  trial, 
one  of  them  died ;  and,  as  to  him  the  prose- 
cution abated.  A  jury  were  afterwards 
sworn  to  try  the  issue  as  to  the  other  three ; 
and  they  brought  in  a  joint  verdict  against 
the  whole,  and  assessed  a  joint  fine  of  1061. 
against  them :  Kor  which  the  District  Court 
rendered  a  joint  judgment;  and  to  that 
judgment  the  defendants  obtained  a  writ  of 
supersedeas  from  this  Court. 

The  single  question  made  in  the  cause 
was,  whether,  in  a  joint  indictment  against 
several  for  an  assault  and  battery,  the  jury 
can  assess  and  the  Court  give  judgment  for 
a  joint  fine?    Or,  in   other  words,   whether 


«CiiiBiiial  Law— Joint  Indictment— Jadffnient.—The 

principal  case  holds  that  in  an  indictment  against 
several,  a  Joint  award  of  one  fine  asrainst  all  is  erro- 
neous. It  is  cited  and  distinffuished  in  Ammonett 
V.  Harris,  1  Hen.  &  M.  490.  which  holds  that  the  rnle 
does  not  apply  in  civil  cases.  See  monosraphic 
note  on  "Indictments,  Informations  and  Present- 
ments** appended  to  Boyle  v.  Com.,  UGratt.  674. 

5anie— Excessive  Pines.— In  Bullock  v.  Qoodall,  8 
Call  89.  the  principal  case  is  cited  to  the  point  that 
excessive  fines  are  unconstitutional  and  are  not  to 
be  allowed. 

Appeals— Juri«dlctlon.—ln  Mackey  v.  Bell,  8  Hen.  A 
M.  212,  it  is  said :  "Whoever  compares  the  cases  of 
Jones  V.  The  Commonwealth,  1  CaU  556,  with  that  of 
Bedinffer  v.  The  Commonwealth,  8  Call  461,  will 
readily  discover  in  the  latter,  that  however  this 
court  may  have  mistaken  its  jurisdiction  on  the  for- 
mer occasion,  it  was  ready  to  relinquish  it  on  the 
latter."  See  also,  citing  the  principal  case.  Billiard 
V.  Tomlinson,  1  Munf.  199. 

Verdicts -Effect.— The  principal  case  is  cited  in 
Steffar  v.  Effirleston,  5  Call  466. 


the  jury  ought  not  to  have  assessed  and 
the  Court  rendered  judgment  for  separate 
fines  against  each  of  them? 

Wickham,  for  the  plaintiff. 

If  a  joint  fine  be  assessed  against  several 
defendants,  it  is  error;  for,  each  is  only 
liable  for  his  own  act.  [Godfrey's  Case,  J 
Co.  42;  2  Hawk.  B.  2,  c.  48,  {  18,  p.  633. 

Brooke,  Attorney  General,  contra. 

Although  that  may  be  the  rule  in  Eng- 
.  land,  yet  it  will  not  hold  here;  where 

556  the  jury   assess   the  damages  on  *a 
joint  process.     So,  that  it  resembles 

an  action,  in  which  joint  damages  may  be 
clearly  found. 

Wickham,  in  reply. 

The  authorities  will  not  warrant  the  dis- 
tinction ;  for  the  damages  operate  as  a  pen- 
alty: and,  therefore,  the  case  is  precisely 
within  the  English  rule. 

Cur.  adv.  vnlt. 

ROANE,  Judge.  The  only  question  in 
this  case  is,  whether  a  judgment  for  a  fine 
assessed  by  the  jury  jointly  against  several 
defendants  in  an  indictment  for  an  assault, 
be  sustainable?  In  2  Hawk.  c.  48,  {  17,  it 
is  laid  down,  that  where  there  are  several 
defendants,  a  joint  award  of  one  fine 
against  all  is  erroneous,  as  it  ought  to  be 
several  against  each  defendant ;  for,  other- 
wise, he  who  hath  paid  his  proportionable 
part  might  be  continued  in  prison,  until  all 
the  others  had  paid  theirs:  which  would  be, 
in  fact,  to  punish  him  for  the  offence  of 
another. 

To  support  this  opinion,  he  cites  God- 
frey's Case,  11  Co.  43,  in  which  it  was 
unanimously  resolved,  that  a  fine  assessed 
upon  jurors  jointly,  for  refusing  to  present, 
&c.  was  not  lawfully  imposed,  but  ought  to 
have  been  assessed  severally;  and,  espe- 
cially, in  the  case  where  what  produced  the 
fine  was  several.  Now,  here,  the  proposi- 
tion is  laid  down  as  a  general  one ;  and  it  is  a 
fortiori  in  this  particular  case ;  because  the 
offence  was,  in  itself,  several.  The  general 
tenor  of  that  case  (which  is  a  long  one) 
seems  to  establish  the  doctrine,  and  is  bot- 
tomed upon  an  article  of  magna  charta,  that 
fines  be  imposed  secundum  quantitatem  de- 
licti salvo  contenemento.     [2  Inst.  27.] 

In  this  country,  I  consider  the  construc- 
tion as  fortified  not  only  by  the  principles 
of  natural  justice,  which  forbid  that  one 
man  should  be  punished  for  the  fault  of 
another,  but,  also,  by  the  clause  of  the  Bill 
of  Rights,  prohibiting  excessive  fines, 

557  and  *the  act  of  [Oct.  J  1786,  [c.  65,  12 
Stat.     L/arg.    355,]     founded   on    the 

spirit  of  it,  and  providing,  that  the  fine 
should  be  according  to  the  degree  of  the 
fault  and  the  estate  of  the  offender.  But, 
it  is  most  unreasonable,  and  directly  in 
the  teeth  of  the  act,  that  one  man  should 
suffer  the  punishment  imposed  by  the  jury 
upon  all  who  may  chance  to  be  witlf  him ; 
and  who  were  all  in  the  contemplation  of 
the  jury,  who  assessed  the  fine. 

This  is  so  unjust  and  contrary  to  the 
spirit  of  the  Bill  of  Rights,  that  even  if  it 
were  established  by  adjudged  cases  to  be 
the  law,  nay  even  if  an  act  of  Assembly 
should     pass    authorising    it,    in    express 
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terms,  I  should  most  probably  be  of  opin- 
ion, that  the  one  should  be  exploded,  and 
the  other  declared  unconstitutional  and  not 
law. 

I  think,  therefore,  that  the  judgment  of 
the  District  Court  establishing  the  joint 
fine  was  erroneous,  and  ought  to  be  re- 
versed. 

CAJRRINGTON,  Judge.  :Four  persons 
were  indicted  jointly  for  an  assault  upon  a 
Magistrate  in  the  execution  of  his  office. 
One  of  the  defendants  died  before  the  trial, 
and  the  prosecution  was  abated  as  to  him. 
Upon  the  trial  of  the  cause,  the  jury  found 
a  verdict  against  the  other  three,  and  as- 
sessed a  joint  fine  against  them.  Upon 
this  statement,  the  single  point  to  be  de- 
cided is,  whether  it  was  right  to  assess  the 
fine  jointly,  or  whether  it  ought  not  to  have 
been  so  assessed,  that  each  offender  should 
pay  for  his  own  offence  only,  and  not  for 
that  of  the  other  people? 

By  the  Bill  of  Kights  it  is  declared,  'Hhat 
excessive  bail  ought  not  to  be  required, 
nor  excessive  fines  imposed,  nor  cruel  and 
unusual  punishments  inflicted ;"  and  by  the 
act  of  Assembly,  R.  C.  112,  ted.  1794J.  It 
is  said,  that  in  every  information  or  indict- 
ment, the  fine  or  amercement  ought  to  be 
according  to  the  degree  of  the  fault,  and 
the  estate  of  the  defendant.  From  which 
it  is  clear,  that  the  makers  of  the 
558  *Bill  of  Rights,  as  well  as  the  Legisla- 
ture, contemplated,  that  no  addition, 
under  any  pretext  whatever,  was  to  be  im- 
posed upon  the  offender,  beyond  the  real 
measure  of  his  own  offence.  But  it  is  man- 
ifest, that  if  the  judgment  be  so  rendered 
that  he  may  in  event,  by  the  death,  insol- 
vency or  escape  of  the  other  defendants,  be 
made  to  endure  a  longer  confinement,  or 
to  pay  a  greater  sum  than  his  own  propor- 
tion of  the  fine,  that  both  the  Bill  of  Rights 
and  the  act  of  Assembly  are  contravened 
by  the  decision.  Of  course,  a  joint  fine 
which  necessarily  involves  these  conse- 
quences must  be  illegal,  as  contrary  to 
the  spirit  and  meaning  of  them  both. 

This  doctrine,  however,  is  not  new ;  but 
is  co-eval  with  the  common  law.  For,  in  2 
Hawk.  c.  48,  {  18,  633,  it  is  laid  down, 
^^that  where  there  are  several  defendants, 
a  joint  award  against  them  all  is  errone- 
ous ;  for,  it  ought  to  be  served  against  each 
defendant;  for,  otherwise,  one  who  hath 
paid  his  proportionate  part,  might  be  con- 
tinued in  prison  till  all  the  others  have  also 
paid  theirs,  which  would  be  in  effect  to 
punish  him  for  the  offence  of  another." 

This  accords  expressly  with  the  observa- 
tions I  have  made  upon  the  Bill  of  Rights 
and  the  act  of  Assembly ;  and  proves,  that 
separate  fines  ought  to  be  imposed  in  every 
case  of  this  kind,  in  order  to  avoid  the 
inconveniences  already  enumerated. 

If  the  case  be  considered  upon  principle, 
the  injustice  of  a  contrary  doctrine  will  be 
rendered  more  obvious.  Where  several  per- 
sons are  concerned  in  a  trespass,  the  prob- 
ability is,  that  some  one  of  them  is  either 
from  wealth,  situation  or  talents,  a  man  of 
more  influence  than  the  rest;    and,    there- 


circumstances,  prevail  upon  the  others  to* 
unite  with  him  in  it.  Now,  in  such  a 
case  as  that,,  would  it  not  be  the  highest 
injustice  to  oblige  one  of  the  others  of  less 
capacity,  poorer  circumstances,  and,  there^ 
fore,  liable  to  all  the  influence  of  his  com^ 
panion,  to  undergo  as  severe  punish- 
559  ment  as  him  who  was  more  *guilty, 
and  perhaps  in  event  a  greater?  It 
strikes  me,  that  nothing  could  be  more  un- 
reasonable; and,  therefore,  I  shall  be  very 
loth  to  yield  my  assent  to  such  a  position. 
To  make  this  the  stronger,  perhaps  in 
the  very  case  now  before  the  Court,  the 
person  who  is  dead,  might  from  his  wealth, 
his  weight  of  character,  and  influence  in 
his  neighborhood,  have  been  the  princi- 
pal mover  in  all  this  business,  and  that 
the  rest  may  have  been  poor  and  indigent, 
and  led  on  by  the  influence  of  his  ex- 
ample. In  such  a  case,  would  it  not  be 
contrary  to  every  principle  of  propriety,  that 
the  three  indigent  men  should  pay  not  only 
for  their  own  transgression,  but  for  that 
of  their  more  wealthy  and  culpable  com- 
panion? Every  person  who  hears  me,  must 
answer  in  the  affirmative ;  and,  declare  that 
one  man  ought  not  to  suffer  for  the  fault 
of  another. 

Therefore,  whether  I  consider  the  case 
upon  principle,  the  doctrines  of  the  com- 
mon law,  or  the  spirit  of  the  Bill  of  Rights 
and  the  act  of  Assembly,  I  am  equally 
clear  in  my  opinion,  that  the  District  Court 
should  have  required  the  jury  to  discrim- 
inate; and,  having  failed  to  do  so,  that 
their  judgment  is  erroneous,  and  must  be 
reversed. 

PENDLETON.  President.  I  differ  from 
the  rest  of  the  Court;  and,  think  neither 
the  authorities  or  principles  mentioned  ex- 
actly apply.  With  respect  to  the  first. 
The  11  Co.  42,  was  the  case  of  a  custom 
for  the  jury  at  a  Court  leet  to  present 
themselves  to  pay  to  the  Lord  of  the  manor 
10s.  for  chief  silver  and  certainty  of  leet. 
That  a  jury  sworn  at  a  Court  leet,  con- 
temptuously refused  to  present,  and  to  pay 
the  10s.  each,  upon  which  the  steward  im- 
posed a  fine  upon  them  jointly  of  61.,  and 
on  a  distress  for  the  fine,  a  writ  of  replevin 
was  brought,  and  the  defendant  avowed  the 
distress  for  the  fine.  To  which  there  was 
a  demurrer ;  and  judgment  was  unanimously 
given    for  the   plaintiff,   because  the    fine 

was  joint  and  not  several. 
560  *The  objection  as  to  that  case  was, 
that  the  refusal  of  one  was  not  that 
of  another;  since  some  might  have  been 
willing  though  others  were  not,  and  that 
the  defaulters  only  should  be  fined. 

The  general  principle  is,  '*that  no  man 
shall  be  punished  for  another's  fault,  to 
which  he  is  not  party,  privy,  consenting  or 
assenting:"  On  the  authority  of  that  case, 
it  is  said  in  2 Hawk.  633,  *^that  a  joint  fine 
against  several  defendants  is  erroneous.; 
because,  one  defendant  having  paid  his 
proportionable  part,  might  be  detained  in 
prison  for  the  part  of  the  other;  which 
would  be  in  effect  to  punish  him  for  the 
fault  of  another.  * '    This  reasoning  was  just 


fore,  that  he   does,    by   these   adventitious  as  to  the  case   referred   to,  where  the  jury 
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were  to  pay  10s.  each ;  but,  not  correct  as 
to  the  present  case;  for,  how  shall  the 
Court  apportion  the  guilt  or  punishment  of 
four  men,  who  have  jointly'  committed  a 
breach  of  the  peace;  and,  who  are  involved 
equally  in  the  guilt  and  punishment? 

It  is  true,  that  the  jury  may  distinguish 
between  them ;  and,  the  act  giving  them  to 
assess  the  fine,  gives  them,  at  the  same 
time,  a  direction  to  regard  the  degree  of 
offence  and  the  ability  to  pay.  Therefore, 
where  there  are  several  defendants,  who 
differ  in  the  degree  of  offence  or  ability  to 
pay,  the  jury  may  sever  them ;  but,  if  they 
are  equal  in  guilt  and  ability  to  pay,  they 
may  involve  them  in  a  common  punish- 
ment, as  is  the  case  in  civil  suits.  If  the 
jury  do  wrong  in  this  respect,  a  motion  may 
be  made  by  the  defendants  for  a  new  trial ; 
which  is  the  proper  remedy :  and,  as  it  was 
not  applied  for  in  the  present  case,  I  pre- 
sume the  jury  acted  rightly. 

My  opinion,  therefore,  is,  that  the  judg- 
ment ought  to  be  affirmed;  but,  as  a  ma- 
jority of  the  Court  differ  from  me,  it  must 
be  reversed.  

561      *Bogte,  9omerville  &  Co.  v.  Sullivant 

[Friday.  April  26, 1799.  ] 

Evidence— Suffictoncy—Non    Est  Pectuin.*— [On    the 

plea  of  noQ  est  factum,  proof  of  the  hand-wrltlnff 
of  tlie  subscribing  witnesses,  and  that  they  are 
dead,  will  be  sufficient  to  submit  the  case  to  the 

jury.] 

Same— Admistlblllty—Welirht— Province  of  Court,  of 
Jury.— It  is  the  province  of  the  Court  to  decide  on 
the  admissibility  of  testimony;— and  of  the  jury  to 
decide  on  its  weight. 

This  was  an  action  of  debt  brought  in 
the  District  Court  by  Bogle  &  Co.  against 
Sullivant,  upon  a  bond.  The  defendant 
plead  non  est  factum;  and  the  plaintiffs 
took  issue.  Upon  the  trial  of  the  cause, 
the  plaintiffs  filed  a  bill  of  exceptions 
to  the  Court's  opinion;  which  stated,  ^^that 
the  plaintiffs  offered  in  evidence  to  the 
jury,  proof  of  the  hand-writing  of  the  sub- 
scribing witnesses  to  the  bond;  and  that 
the  said  witnesses  were  dead.  That  the 
plaintiff  moved  the  Court  to  instruct  the 
jury,  that  the  said  testimony  was  sufficient 
proof  of  the  execution  and  delivery  of  the 
bond ;  but,  that  the  Court  were  of  opinion 
and  did  instruct  the  jury,  that  the  said 
testimony  was  not  conclusive  evidence  to 
maintain  the  issue  on  the  part  of  the 
plaintiffs;  but  left  it  to  the  jury  to  deter- 
mine the  weight  of  such  evidence." 

Verdict  and  judgment  for  the  defendant. 


♦Evidence— Wclifht— Province  of  Jury.— The  princi- 
pal case  Is  cited  with  approval  in  Dabney  v.  Talia- 
ferro, 4  Rand.  268;  Brooke  v.  Yonnff,  8  Rand.  114; 
McVeigh  T.  Allen,  29  Gratt.  594;  Lloyd  v.  Scott,  Fed. 
Cas.  No.  8.434. 15  Fed.  Cas.  p.  726. 

See  Ross  v.  Gill.  1  Wash.  87;  Keel  v.  Herbert,  1 
Wash.  203;  Bllncoe  v.  Berkeley,  1  Call  412;  Martin  v. 
Stover.  2  Call  514;  Fisher  v.  Duncan,  1  K.  &  M.  568; 
Crabtree  v.  Horton,  4  Munf.  59;  Fowler  v.  Lee,  4 
Munf.  378;  Whitacre  v.  M'llhaney,  4  Munf.  810. 

Sec  also,  cases  cited  In  foot-note  to  McDowell  v. 
Crawford,  11  Gratt  877. 
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And  now  Bogle,  Somerville  &  Co.  peti- 
tioned this  Court  for  a  writ  of  supersedeas 
to  that  judgment. 

Randolph,  for  the  petitioner. 

The  Court  ought  to  have  instructed  the 
jury,  according  to  the  application;  which 
went  only  to  request  their  opinion  upon 
the  ^  sufficiency  of  such  testimony  in  law. 
Besides,  as  no  other  evidence  appears  to 
have  been  given,  they  might  have  told  the 
jury,  that  it  was  the  best  testimony  which 
the  nature  of  the  case  would  admit  of,  if 
it  was  believed  by  them. 

Cur.  adv.  vult. 

PKNDLETON,  President.  Delivered  the 
resolution  of  the  Court  to  the  following 
effect : 

The  Court  sees  no  difference  between  this 
and  other  cases,  where  the  evidence  is  ad- 
mitted, and  the  weight  which  it  ought  to 
have  is  left  to  the  jury,  who  have  a  right 
to  decide  it.  We,  therefore,  discover  no  er- 
ror in  the  judgment;  and,  consequently, 
deny  the  motion  for  a  writ  of  supersedeas. 


562  *Smith  v.  Dyer. 

[Saturday,  April  27,  1799.] 

Clerk  of  Court— Resignation.*— What  shall  be  a  res- 
Ifirnation  of  his  office,  by  a  Clerk  of  a  Court. 

This  was  an  appeal  from  an  order  of  the 
District  Court,  awarding  a  peremptory 
writ  of  mandamus  to  the  County  Court  of 
Pendleton,  to  restore  Dyer  into  the  office  of 
Cleric  of  the  Court  of  that  County. 

The  case  was,  that  of  the  first  day  of 
May,  1797,  Gawin  Hamilton,  Clerk  of  the 
Court,  wrote  a  letter  to  the  Court  of  Pen- 
dleton county,  in  these  words:  '*Your 
worships  will  please  to  take  notice,  I  do 
intend  to  leave  my  resignation  of  my 
Clerk's  office  in  this  county.  I  therefore, 
notify  you  to  prepare  to  chuse  you  a  Clerk 
in  my  room  at  the  next  Court,  as  I  shall 
continue  in  office  no  longer  after  that  da j. " 
Signed  ** Gawin  Hamilton,"  and  directed 
to  **the  Justices  of  Pendleton  county."  At 
June  Court,  1797,  the  Court  made  this  entry 


*Maadamas— Clerk— Restoration  to  Office.— The  writ 
of  mandamus  Is  the  proper  remedy  to  restore  a 
clerk  ousted  from  his  office  by  the  illegal  appoint- 
ment of  another  person.  Dew  v.  The  Judges.  3  Hen. 
&  M.  1,  3  Am.  Dec.  689. 

In  Booker  ▼.  Young-,  12  Oratt  806,  the  court  said : 
"The  proceeding  by  way  of  mandamus  seems  to  nae 
to  be  a  fair,  convenient  and  ready  mode  of  litisrat- 
inir  and  decidlnff  upon  questions  such  as  those  pre~ 
sen  ted  by  the  record  of  this  case.  The  propriety  of 
resortlng^  to  it  In  cases  of  the  like  kind  is,  I  think, 
fully  sanctioned  in  Smith  v.  Dyer,  1  Call  562,  and  in 
Dew  V.  The  Judres  of  the  Sweet  Sprlnfirs,  S  Hen.  & 
M.  1.  I  am  not  aware  that  the  authority  of  these 
precedents  has  been  questioned  in  any  subsequent 
decision  of  this  court ;  and  they  furnish,  in  my  opin  - 
ion,  a  satisfactory  answer  to  the  objections  made 
here  to  the  remedy  selected  by  the  petitioner." 
Upon  this  subject  of  mandamus,  the  principal  case 
is  further  cited  in  Fishery.  Charleston,  17  W.  Va. 
610  ;  Cross  v.  West  Va.  Cent.  &  P.  Ry.  Co.,  85  W.  Va. 
181,  12  S.  E.  Rep.  1078.  See  foot-note  to  Morris,  Sua 
parte,  11  Gratt.  292. 
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on  their  records,  '*the  Court  are  of  opinion 
from  a  letter  received  from  Gawin  Hamil- 
ton, in  open  Court  at  the  last  term,  (and 
from  his  verbal  declaration  to  them  at  that 
time,)  that  he  would  not  continue  in  office, 
as  Clerk  of  this  County  long^er  than  this 
term,  that  he  the  said  Hamilton,  hath 
thereby  resij^ned  his  said  office  as  Clerk 
aforesaid ;  they,  therefore,  proceed  to  chuse 
another  Clerk  for  the  said  County,  and 
order,  that  the  Clerk  that  may  be  so  ap- 
pointed, take  upon  himself  and  execute  the 
duties  of  Clerk  of  the  said  County  immedi- 
ately after  the  expiration  of  this  term:  And 
that  the  said  Hamilton  be  notified  to  appear 
at  the  next  Court,  to  be  held  for  this 
County,  at  the  Court-house,  to  deliver  up 
the  records  of  said  County  to  the  person 
who  may  be  chosen  Clerk  as  aforesaid." 
The  Court,  at  the  time  of  making  the  said 
entry,  consisted  of  ten  members ;  four  of 
whom  the  record  states  objected  thereto, 
because  the  said  letter  and  verbal  declara- 
tion did  not  warrant  the  appointment 

563  *of  a  Clerk  at  that  time;  as  Hamilton 
was    not  present  and  had  not  written 

any  further  to  the  Court.  The  record  then 
states,  that  Dyer  was  immediately  appointed 
Clerk;  he  having*  six  votes,  and  the  four 
who  objected  as  above  having  refused  to 
vote. 

At  July  Court,  1797,  the  same  ten  mem- 
bers were  in  Court,  a  new  commission  of 
the  peace  was  produced,  and  three  new  Jus- 
tices qualified  under  it,  against  the  opinion 
of  the  above-mentioned  six;  because  the 
recommendation  was  made  at  the  last  Court, 
and  the  copy  of  the  order  was  not  attested 
and  sent  to  the  Governor  by  Dyer ;  and  be- 
cause too,  **the  three  new  Magistrates 
aforesaid  were  qualified  by  the  deputy 
Clerk  of  Gawin  Hamilton."  Then  follows 
an  entry  in  these  words,  * 'Gawin  Hamilton, 
Clerk  of  this  County,  came  into  Court  and 
resigned  his  office  as  Clerk  of  this  County, 
whereupon  Abraham  Smith  having  seven 
votes  was  duly  elected  Clerk  of  this 
County."  The  above-named  six  members 
objected  to  this  appointment,  as  they  con- 
ceived Dyer  to  have  been  legally  appointed, 
and  he  had  qualified  and  given  bond  at  the 
last  Court. 

The  District  Court  first  granted  a  rule 
Qpon  the  Clerk  and  Justices,  to  shew  cause 
trhy  Dyer  should  not  be  reinstated  in  the 
office. 

Several  depositions  were  taken  in  the 
District  Court,  which  stated,  that  Hamilton 
came  into  the  County  Court  at  the  May 
term  and  held  a  paper  in  his  hand  which 
the  Court  considered  as  his  resignation. 
That  he  gave  the  paper  to  the  Court,  and 
told  them  it  was  his  resignation.  That 
one  of  the  Justices  objected  to  the  form  of 
it,  but  Hamilton  said  no  advantage  was 
intended;  but  that  he  meant  it  as  his  res- 
ignation. That,  if  the  Court  supposed  he 
had  any  design,  he  would  give  up  the  office 
then,  but  that  he  wished  to  keep  it  until 
the  next  Court,  that  the  young  man  mi^ht 
get  the  paper  in  order.  That  the  Court 
might  proceed  to  appoint  another  Clerk 

564  at    the    next  Court,  for  he  *would  be 


their  Clerk  no  longer.  And  that  Ham- 
ilton gave  the  Court  no  further  infor- 
mation until  the  succeeding  July  term. 

The  first  writ  of  mandamus  to  restore  or 
shew  cause,  not  being  returned  by  the  Jus- 
tices, a  second  issued,  with  a  direction  in 
the  order,  that  it  should  be  delivered  to  the 
**  Justices,  or  such  of  them  as  shall  be  sit- 
ting in  open  Court,"  &c. 

To  this  latter  writ,  six  of  th**  Justices 
who  stated  themselves  to  be  then  sitting, 
and  composing  part  of  the  Court  on  the  6th 
of  June,  1798,  returned  that  **Dyer  was 
never  duly  elected  and  sworn,  but  that  the 
office  from  May  to  July,  was  filled  by  Ham- 
ilton :  Who  then  resigned,  and  Smith  was 
duly  elected,  sworn  and  admitted,  &c." 
But  seven  other  Justices  being  the  residue 
of  the  Court  then  siting,  returned,  *'that 
Hamilton  resigned  at  May  Court,  and  Dyer 
was  elected,  qualified  and  admitted  in  June, 
1797,  and  acted  as  Clerk  till  July,  1797; 
when,  in  consequence  of  an  appointment 
of  Smith  as  above-mentioned,  (reciting  the 
circumstances  as  already  related,)  he  got 
the  possession  and  acts  as  Clerk,  &c." 

Upon  his  return,  the  District  Court 
awarded  a  peremptory  mandamus  to  restore 
Dyer;  and  from  that  order  Smith  appealed 
to  this  Court. 

Call,  Randolph  and  Nicholas,  for  the 
plaintiff. 

Contended  that  Dyer  was  not  duly  elected ; 
because,  at  the  time  of  his  election,  Hamil- 
ton, the  preceding  Clerk,  had  not  resigned. 
For,  the  letter  was  not  an  actual  resig- 
nation, but  a  mere  declaration  of  an 
intention  to  resign,  which  he  might  or 
might  not  carry  into  effect,  as  he  thought 
proper.  Therefore,  as  he  had  done  no 
further  act  of  resignation,  when  Dyer's 
election  took  place,  the  office  was  no^  then 
vacant,  and,  consequently,  the  election  was 
void.  That  the  County  Court  could  not 
grant  an  office  to  take  effect  in  occupation 
at  a  future  day,  as  the  King  of  England 
can  ;  because  the  constitution  required 
565  an  actual  vacancy,  and  as  *there  was 
no  vacancy  here  at  the  time,  the 
election  conferred  no  right.  That  it  ap- 
peared by  the  record,  that  the  Court  did  not 
consider  Hamilton's  resignation  as  per- 
fected at  the  time  of  the  election ;  for. 
Dyer  is  elected  to  occupy  the  office,  after 
the  expiration  of  that  term  of  the  Court ;  and 
at  a  subsequent  term,  it  is  stated,  that 
Hamilton  came  in  and  resigned.  That  the 
return  to  the  mandamus  was  not  conclusive ; 
for,  it  is  not  so  only  against  the  party 
praying  it;  and,  therefore,  the  statute  of 
Anne  only  gives  a  traverse  to  him  who 
prays  it. 

That  where  there  was  so  nice  a  division 
of  the  sitting  members  of  the  Court,  as 
there  was  in  this  case,  when  the  return 
was  made,  and  where  too  the  members  pres- 
ent at  the  elections  were  equally  divided, 
and  the  Magistrate  who  made  the  majority 
was  not  present  at  either,  whilst  one  of 
those  who  was  present  at  both  elections, 
and  had  divided  in  favor  of  Smith,  was 
absent  when  the  return  was  made,  a  peremp- 
tory mandamus   ought  not  to   have  gone. 
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until  a  feigned  issue  had  been  offered  and 
rejected,  as  was  done  in  [Rex  v.  Barker  et 
al.]  3  Burr.  [1268].  For,  it  was  but  a  de- 
cent respect  due  to  the  minority  in  a 
doubtful  question  of  this  kind,  and  where 
accident  alone,  perhaps,  had  produced  the 
return :  Because,  if  there  had  been  a  full 
Court,  or  if  the  absent  Justice  before  spoken 
of  had  been  present,  instead  of  the  other 
who  was  not  at  the  elections,  a  very  diflfer- 
ent  return  would  possibly  have  been  made. 
That  it  did  not  appear  that  the  mandamus 
was  served  upon  all  the  Justices  of  the 
Court,  and  yet  all  had  an  equal  interest 
in  the  business.  For  which  reason,  the 
order  of  the  District  Court,  directing  that 
the  mandamus  should  be  served  upon  the 
members  in  Court  only,  was  clearly  wrong ; 
because  it  was  subjecting  the  decision  to 
chance  and  accident.  For,  if  there  should 
have  happened  to  have  been  a  mere  quorum 
in  Court,  and  that  quorum  had  consisted 
of  the  members  who  voted  for  either  of  the 
candidates,  the  return  would  be  according  to 
their  own  opinions;  which,  it  is  not 
566  to  be  presumed,  they  would  *have 
changed  after  the  decisions  which 
they  had  made  upon  record  relative  to  the 
elections.  Of  course,  the  only  proper  mode 
would  have  been,  to  have  directed  that  all 
the  Justices  should  be  served ;  and,  conse- 
quently, that  the  District  Court  had  erred 
in  the  manner  which  they  had  prescribed. 

Wickham  and  Marshall,  for  the  appellee. 

Contended,  that  there  was  an  actual  va- 
cancy of  the  oflHce  at  the  time  of  Dyer's 
election ;  because,  the  resignation  of  Ham- 
ilton had  been  accepted  by  the  Court,  and 
was  now  complete  by  efflux  of  time.  [Rex 
V.  The  Mayor  &c.  of  Rippon,]  1  Salk.  433. 
That  no  set  form  of  words  was  necessary 
to  constitute  a  resignation,  but  that  any 
thing  tantamount  was  sufficient.  There- 
fore, as  Hamilton  in  this  case  had  shewn  a 
clear  intention  to  divest  himself  of  the 
office,  it  was  enough.  But,  at  all  events, 
the  return  to  the  mandamus  was  conclusive. 
3  Blac.  Com.  Ill ;  [Bagg's  Case,  11]  Co.  99. 
For,  there  was  no  ground  for  the  supposed 
distinction  between  the  person  applying  fot 
the  mandamus  and  any  other  person.  That 
a  feigned  issue  was  not  necessary,  in  a  case 
where  the  right  was  clear.  That  it  did  not 
appear  that  all  the  Justices  were  not  served 
with  the  writ.  But,  it  was  not  necessary 
that  it  should  be  served  upon  all ;  for  serv- 
ice on  the  sitting  members  of  the  Court 
was  sufficient,  because  they  were  to  do  the 
act. 

The   Court  affirmed   the  judgment  of  the 
District  Court. 


567      *Hammitt  v.  Bullett's  Executors. 

[Wednesday.  April  17,  1799.] 

Bonds— How  Declared  on— Qiuere.*— If  a  specialty  be 
for  payment  of  money,  with  Interest,  how  plain- 
tiff should  declare? 

*Pleadinirs— Brrort— When  Objection  Not  Allowed.— 

The  defendant  will  not  be  allowed  to  object  to  errors 
in  pleading:  which  are  for  his  benefit.    Tbis  proposi- 1 
tion  of  the  principal  case  is  cited  and  approved  in 


Pleadings— Errors— When    Ol^lectlon    Not    Allowed.— 

Defendant  shall  not  be  received  to  object  to  errors 
in  pleadinffs  which  are  for  his  benefit. 
Bonds— Conditions  Performed— Effect.t— Flea  of  condi- 
tions performed,  to  an  action  of  debt  for  money, 
equivalent  to  plea  of  payment 

The  declaration  in  this  case  was  as  fol- 
lows: *^  Thomas  Harrison  and  Thoma& 
BuUett,  acting  executors  of  the  last  will 
and  testament  of  Cuthbert  Bullett,  de- 
ceased, complain  of  John  Hammitt,  that 
he  render  unto  them  the  sum  of  one  hun- 
dred and  twenty  pounds,  specie,  which 
from  them  he  unjustly  detains;  for  that 
the  said  defendant,  on  the  15th  of  October^ 
in  the  year  of  our  Lord  1788,  at  the  county 
aforesaid,  by  his  certain  writing  obligatory 
here  to  the  Court  shewn,  sealed  with  his 
seal,  and  dated  the  day  and  year  aforesaid, 
agreed,  in  consideration  of  a  lot  of  land  in 
the  town  of  Newport,  known  and  distin- 
guished by  number  thirteen,  together  with 
the  improvements  on  the  same,  to  pay  the 
said  Cuthbert  1251.  specie,  on  or  before  the 
first  day  of  April  then  next  ensuing  the  date 
of  the  said  obligation,  with  interest  thereon 
from  the  first  day  of  January  then  next  en- 
suing the  date  of  the  said  obligation. 
Nevertheless,  the  said  defendant,  though 
often  requested,  did  not  pay  to  the  said 
Cuthbert,  in  his  life-time,  the  aforesaid 
sum  of  money,  or  any  part  thereof,  but  the 
same  to  pay  refused,  and  still  refuses  to  pay 
the  same  to  the  plaintiffs,  to  the  damage  of 
the  plaintiffs  2001.,  and  therefore  they  brings 
suit,  &c."  Plea,  conditions  performed; 
and  the  plaintiff  took  issue.  The  suit  was 
then  referred;  and  afterwards,  at  a  subse- 
quent Court,  the  record  proceeds  thus: 
**  October,  1795,  order  reference  set  aside 
and  continued."  On  the  trial  of  the  issue, 
the  defendant  filed  a  bill  of  exceptions  to 
the  Court's  opinion,  which  stated,  that  the 
plaintiffs  offered  in  evidence  to  the  jury  an 
agreement  in  these  words:  ** Agreement 
between  Mr.  John  Hammitt  and  Cuthbert 
Bullett:  Cuthbert  Bullett  sells  Mr.  Ham- 
mitt lot  number  thirteen,  in  the  town 
of  Newport,  with  the  improvements, 
568  *for  one  hundred  and  twenty-five 
pounds,  specie,  payable  with  interest 
from  the  first  day  of  January,  on  the  first 
day  of  next  April,  and  rents  him  both  his 
ferries  during  the  said  Bullett' s  life,  at 
fifteen  pounds,  specie,  per  annum,  for  the 
first  four  years,  and  after,  during  the  re- 
mainder of  the  term,  at  the  annual  rc^nt  of 
twenty-five  pounds  per  annum;  the  said 
Bullett  is  to  have  and  retain  the  rent  for 
the  present  year.  Witness  their  hands 
and  seals,  this  15th  day  of  October,  1788. 

John  Hammitt.         (Seal.) 
Cuthbert  Bullett.       ( Seal. ) 
Teste. 

William  Davis. 

Burwell  Bullett." 

That  the   defendant  objected  to  the  same 

Lonff  V.  Campl>ell,  »7  W.  Va.  672,  17  S.  E.  Rep.  199 : 
Kirtley  v.  Deck.  3  Hen.  &M.  388;  Stefirer  y.  Efirsrlestoxi, 
5  Call  457.  See  also,  Smitb  v.  Harmanson.  1  Wash.  6. 
tBondt.— See  monofirrapblc  note  on  "Bonds"  ai>- 
pended  to  Ward  v.  Churn,  18  Qratt.  801. 
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going  in  evidence  to  the  jury,  as  being 
variant  from  the  writing  declared  on ;  but 
that  the  objection  was  over-ruled  by  the 
Court,  who  permitted  the  said  writing  to  go 
in  evidence  to  the  jury. 

Verdict  that  the  defendant  hath  not  per- 
formed the  conditions  in  the  declaration 
mentioned,  as  the  plaintiffs  by  replying 
have  alleged,  and  assessed  the  damages  to 
611.  5s.  9d.  Judgment  for  the  plaintiff  tor 
1251.  specie,  the  debt  in  the  declaration  men- 
tioned, together  with  the  damages  afore- 
said, and  costs.  ^ 

Botts,  for  the 'petitioner. 

The  plaintiff  should  have  demanded  in- 
terest in  his  declaration  upon  the  1251.,  as 
it  appears  by  the  record  that  it  was  due ; 
and  for  want  of  it,  there  is  a  variance  be- 
tween the  evidence  and  the  declaration. 
The  breach  laid  is,  that  the  defendant  had 
not  paid  the  aforesaid  sum  of  money ;  with- 
out distinguishing,  whether  it  was  the 
1251.  only,  or  that  sum  with  interest :  and, 
therefore,  the  declaration  in  that  respect  is 
uncertain.  The  issue  is  taken  on  a  plea  of 
conditions  performed,  ^and  the  verdict  is, 
that  the  plaintiff  had  not  performed  the 
conditions  in  the  plaintiff's  declaration 
mentioned ;  which  is  senseless  and  immate- 
rial, as  there  was  nothing  like  a  condition 
stated  in  the  declaration ;  but,  a  charge 
569  founded  on  a  positive  ^stipulation ; 
and  therefore,  the  issue  being  immate- 
rial, the  judgment  is  erroneous.  The  order 
of  reference  appears  to  have  been  set  aside, 
upon  the  motion  of  the  plaintiff  merely,  and 
without  any  consent  thereto  obtained  from 
the  defendant ;  although  no  reason  for  this 
extraordinary  interference  appears  on  the 
record.  This  was  an  assumption  of  power 
which  did  not  belong  to  the  Court,  who 
ought  to  have  suffered  the  order  of  refer- 
ence to  stand  until  it  was  acted  on ;  unless 
the  parties  had  consented  to  rescind  it,  or 
some  other  proper  cause  had  been  shewn 
for  their  interposition.  But,  there  is  a 
further  variance  between  the  writing  pro- 
duced and  that  declared  on :  For,  the  dec- 
laration is,  that  the  defendant  would  pay, 
on  or  before  the  1st  day  of  April,  whereas 
the  agreement  produced  was,  that  the  money 
was  payable  with  interest  from  the  first 
day  of  January  on  the  first  day  of  next 
April.  Besides,  the  writing  contains  other 
stipulations,  of  which  no  notice  is  taken 
in  the  declaration  ;  and,  therefore  it  does  not 
necessarily  appear  to  be  the  same,  on  which 
the  suit  is  brought.  The  judgment  varies 
from  the  verdict ;  for,  the  latter  finds  dam- 
ages only :  whereas,  the  judgment  is  for 
the  1251.  and  the  damages  also. 

PENDLETON,  President.  Delivered  the 
resolution  of  the  Court  to  the  following 
effect: 

The  plaintiff's  counsel  seems  to  have 
thought,  that  as  there  was  no  penalty  to 
cover  the  interest,  it  could  not  be  recovered 
under  the  act  of  Assembly,  although  the 
interest  was  promised ;  but,  could  only  be 
fiven  in  damages;  and  so  declares  for  the 
debt,  and  lays  his  damages  for  nonpayment. 
Whether  he  was  mistaken  or  not,  is  doubt- 
ful; though  the   practice   is,    to  claim  and 


recover  the  interest  with  the  principal. 
Yet,  since  the  defendant  is  not  injured,  but 
benefited  by  the  alteration,  he  has  no  right 
to  complain  of  it  as  an  error,  if  it  be  one. 

Conditions  performed,  to  a  specialty  for 
payment  of  money,  amounts  to  the  general 
issue  of  payment. 

Supersedeas  denied. 


570  *  Wood  son  v.  Payne. 

[Tuesday,  November  6,  1799.] 
Trustee*— A|»pllcstion  of  Trost— Fund.— Trustee  of  a 

certificate  for  a  particular  purpose,  cannot  apply 
it  in  discharge  of  other  demands  due  himself. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery.  The  bill  states* 
that  Thomas  Payne,  in  November,  1784, 
requested  the  appelant  to  take  charge  of  a 
final  settlement  or  commutation  certificate, 
amounting  to  6281. ,  and  to  keep  the  same 
for  him,  as  a  friend ;  and  furnish  him  with 
certificates  or  money  for  his  purposes. 
That  such  certificates  were  then  of  little 
value.  That,  in  the  same  month  and  year, 
the  appellant  ps^id  2901.  in  certificates,  of 
the  like  kind,  for  Payne ;  and,  on  the  19th 
of  January,  the  further  sum  of  2241.  in  cer- 
tificates; leaving  a  balance  of  1141.  in  cer- 
tificates, in  favor  of  Payne :  On  which  the 
appellant  drew  indents.  That,  in  March, 
May  and  July,  1786,  the  appellant  paid  for 
the  appellee,  at  his  request,  221.  3s.  9^ 
specie,  which  was  equal  to  1391.  19s.  in  cer- 
tificates ;  leaving  a  balance  of  291.  198»  cer- 
tificates in  favor  of  the  appellant.  That  the 
appellee  admitted  these  debits,  but  sued 
the  appellant  for  a  supposed  balance;  and 
the  jury,  through  mistake,  found  a  verdict 
for  2151.  specie.  That  the  mistake  arose 
from  the  appellant  being  unable  to  prove 
upon  the  trial,  that  the  221.  3s.  9^  specie 
was  equal  to  1391.  19s.  certificates.  That 
the  appellant  moved  for  a  new  trial ;  which 
the  County  Court  refused,  and  gave  judg- 
ment for  the  verdict.  The  bill,  therefore, 
prayed  an  injunction,    which  was  awarded. 

The  answer  admits  the  deposit  for  safe- 
keeping of  the  certificate  for  6281. ;  having 
an  interest  due  thereon,  from  the  22d  of 
March,  1783.  That  it  was  delivered,  in 
order  to  be  appropriated  as  the  appellee 
should  direct.  That  the  appellee  afterwards 
appropriated  1501.  for  the  purchase  of  a 
horse    from    the    appellant,    for  one 

571  Ligon.     That  ♦he    also  drew   for  501. 
in  favor  of  Pollock,  and  801.  in  favor 

of  Duke ;  making  in  all  2801.  That  on  the 
19th  of  January,  1785,  the  appellant  paid 
Wade  Woodson  1701. ;  and  John  Shelton  541. ; 
all  together  making  5041. ;  and  leaving  a 
balance  in  favor  of  the  appellee  of  1341., 
exclusive  of  interest.  That  the  charges  in 
the  bill  relative  to  the  specie  account,  were 
chiefly  for  goods  and  merchandize;  for 
which  the  appellant  was  to  take  pay>  out 
of  the  interest  of  the  certificate.  That  the 
appellee  on  the  trial  at  law,  admitted  all 
the  appellant's  offsets ;  but,  contested  their 
application ;  and  the  jury  after  a  fair  trial, 
found  for  the  appellant ;  that  the  sum  al- 
lowed by  the  jury,  was  not  quite  as  much 
as  the  appellee  was  entitled  to. 
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higon  proves  the  payment  to  himself. 
Pickett  proves  that  the  price  of  final  set- 
tlement certificates  in  1784  and  1785,  was 
2s.  6d.  and  in  1786,  from  2s.  9d.  to  Ss. 
6d. ;  with  the  interest  due  thereon  given 
up.  Crouch  proves,  that  the  appellant  had 
credit  with  him  in  1786,  for  101.  or  121.  of 
indents  at  par. 

The  High  Court  of  Chancery  dismissed 
the  bill  with  costs ;  and  Woodson  appealed 
to  this  Court. 

Duval  and  Randolph,  for  the  appellants. 

The  intention  was,  that  the  certificate 
should  indemnify  all  advances  and  accruing 
claims  against  Payne ;  who  ought  not  to  be 
received  to  say,  that  the  certificate  was  to 
lie,  for  the  advantage  of  a  rise  in  value, 
whilst  his  creditor  was  kept  out  of  his 
money;  and  left  to  rely  only,  upon  the 
general  credit  of  the  debtor.  [Henriques 
V.  Franchise,]  2  Eq.  Ca.  Abr.  740;  [Prec. 
Ch.  205,  S.  C.J  The  long  acquiescence  of 
Payne,  argues  a  consciousness  upon  his 
part,  that  he  thought  this  the  fund  out  of 
which  the  advances  and  claims  were  to  be 
paid;  and,  that  he  has  only  come  forward 
now,  in  consequence  of  the  rise  in  value. 
The  price  at  which  they  are  credited  by 
Woodson,  is  just,  and  conformable  to  the 
opinion  of  the  Court  in  the  case  of  Groves 
V.  Graves,  1  Wash.  1.  At  any  rate,  the 
Court  will  allow  them  to  be  restored  in 
specie,  or  settled  at  the  true  current  price 
of  the  time,  according  to  that  case. 

572         *M'Craw,  for  the  appellee. 

The  certificate  was  deposited  for 
safe-keeping;  and  only  the  interest  was  to 
be  applied  by  Woodson.  Of  course,  he  could 
not  appropriate  the  certificate  itself,  for 
advances  or  future  claims.  If  ihe  certifi- 
cate had  sunk  in  value,  it  would  have  been 
Payne's,  and  not  Woodson's  loss.  It  is 
fairly  to  be  inferred,  that  Woodson  now 
holds  the  certificate ;  and  has  never  actually 
parted  with  it  at  any  price.  Of  course,  he 
was  liable  to  restore  it  to  us  upon  equitable 
terms.  The  case  in  2  Eq.  Ca.  Abr.  turned 
upon  the  imposition ;  but  here  was  none 
in  Payne:  Who,  though  ready  to  do  jus- 
tice, has  been  kept  out  of  his  property  by 
Woodson;  and,  therefore,  the  latter  is  justly 
liable,  for  the  rise  in  value. 

ROANE»  Judge.  If  the  agreement,  stated 
in  the  answer  of  the  appellee,  was  rightly 
interpreted  by  the  jury,  who  found  the  ver- 
dict in  question,  and  there  was  no  fraud 
used,  or  any  improper  conduct  in  the  jury, 
which  is  not  pretended,  their  verdict  and 
the  judgment  upon  it  ought  not  to  be  dis- 
turbed. 

The  substance  of  the  agreement,  as  dis- 
closed in  the  answer  of  the  appellee,  and 
not  disproved  by  any  testimony,  was  **that 
the  appellant  should  in  November,  1784, 
take  into  his  custody  and  safe-keeping  a 
final  settlement  certificate  for  6281.  having 
interest  due  thereon  from  the  22d  of  March, 
1783,  to  be  thereafter  appropriated  agree- 
able to  the  directions  of  the  appellee." 
Every  appropriation,  therefore,  made  by 
order  of  the  appellee,  (which  includes  all 
the  advances  in   certificates   stated  by  the 


appellant,  and  admitted  in  the  report  of 
the  commissioner,)  was  in  pursuance  of 
the  agreement;  and  made  the  appellant  a 
proprietor  of  the  like  sum  in  the  certificate 
then  in  custody.  But,  with  respect  to  his 
ulterior  account,  stated  in  specie,  he  was 
not  only  not  warranted  by  the  agreement  to 
set  off  the  balance  of  the  certificate  at  the 
then  current  price  as  payment  thereof, 
but  it  is  expressly  stated  in  the  answer, 
and  not  disproved,  that  the  chief  of  the 
charges  were  for  goods,  wares,  and  mer- 
chandizes ;  and,    that  before   he  took 

573  one  of  those   articles,    the  ^appellant 
gave    him    to     understand,     that    he 

would  receive  payment  therefor  out  of  the 
interest  on  the  certificate.  The  appropria- 
tion, then,  of  this  balance  of  the  appellee's 
certificate,  without  his  consent  and  in  vio- 
lation of  the  agreement  thus  stated,  was 
rightly  estimated  by  the  jury;  and  the 
principles,  upon  which  their  verdict  was 
founded,  are  not  improper. 

With  respect  to  the  101.  difference  in  the 
price  of  the  horse,  as  resulting  from  the 
answer  of  the  appellee  in  opposition  to 
Ligon's  testimony,  the  answer  in  this  re- 
spect ought  not  to  avail  him.  For,  admit- 
ting that  answer  in  this  instance  to  be 
positive,  the  deposition  of  Ligon  is  equally 
so ;  and  is  supported  by  the  following  cir- 
cumstances: 1st.  That  this  charge  was 
not  objected  to  before  the  commissioner ; 
although  the  appellee  was  personally  pres- 
ent. ^.  That  he  says  in  another  part  of 
his  answer,  ''that  he  admitted  at  the  trial 
at  law,  all  the  offsets  which  the  appellant 
contended  for,  and  now  contends  for;'* 
among  which  is  comprehend^  the  101.  now 
in  question. 

As  then,  it  does  not  appear,  from  the 
present  case,  that  the  jury  interpreted  this 
agreement  otherwise  than  is  right;  as  it  is 
not  shewn  that  their  calculations  under 
this  principle  were  erroneous,  there  is  no 
ground  to  impeach  the  verdict.  There  is 
no  ground  to  say,  from  the  case  before  us, 
that  they  did  not  take  into  consideration, 
in  assessing  the  dapiages,  the  circumstances 
that  a  part  of  this  certificate,  if  funded, 
would  have  constituted  what  is  called  de- 
ferred stock. 

If,  indeed,  it  now  appeared  to  us,  that 
this  was  not  the  case;  if  this  could  be  de- 
duced with  any  certainty,  from  any  testi- 
mony in  the  record,  going  to  the  value  of 
these  certificates  about  the  time  of  the  de- 
mand, or  from  other  circumstances,  it  might 
be  material  to  give  relief  in  this  respect. 
So,  if  the  appellant  had  shewn  that  the 
price  of  certificates,  by  which  the  jury- 
went,  in  assessing  the  damages,  was  not 
the  price  at  the  time  of   the  demand » 

574  (which  for  *want  of  other  testimony, 
we    must  fix  to  be  that  of   bringing 

the  suit,  which  time  likewise  is  not  men- 
tioned in  the  proceedings,)  but  a  higher 
price  at  some  anterior  period,  this  circum- 
stance also  might  be  a  substantial  ground 
of  relief.  But,  we  cannot  make  the  appel- 
lant's case  better  than  he  himself  has  made 
it;  and,  we  must  not  upon  surmise  and  con- 
jecture, overturn  the  verdict  of  a  jury. 
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Therefore,  I  think  the  decree  must  be 
affirmed. 

CARRINGTON,  Judge.  The  judgment 
at  law  was  probably  unjust;  but  I  cannot 
interfere  without  testimony ;  and  the  appel- 
lant has  furnished  none.  I  am,  therefore, 
constrained  to  concur  in  affirming  the  de- 
cree, upon  the  principles  mentioned  by 
Judge  Roane,  although  I  fear  injustice  is 
done  by  it. 

PBNDI^ETON,  President.  The  certifi- 
cate for  6281.  was  delivered  by  Payne  to 
Woodson,  as  bank  stock,  to  be  drawn  for 
as  Payne  wanted  it ;  and  Woodson  paid  for 
Payne  at  different  times  5141.  In  conse- 
quence of  which,  he  became  entitled  to  so 
much  in  the  stock  and  interest ;  and  Payne 
to  the  balance  of  1141.  Woodson  drew  661. 
12s.  in  specie,  for  the  whole  certificate ;  and 
was  accountable  to  Payne,  for  his  propor- 
tion as  5141.  is  to  1141. ;  amounting  to  121. 
Is.  9d.  Woodson,  before  and  soon  after, 
paid  for  Payne,  in  specie  221.  3s.  9d. ; 
leaving  a  balance  due  to  Woodson  in  specie, 
to  be  changed  into  certificates  at  3s.  6d.  of 
101.  2s.  equal  to  571.  10s.  Which  left  due  to 
Payne,  in  certificates,  the  sum  of  561.  9s. 
lid. ;  worth  then,  something  less  than  101. 
And  the  verdict  is  for  2021.  16s.  7d.  specie, 
on  account  of  the  aforesaid  balance  of  1141. 
certificates. 

It  is,  therefore,  very  probable,  that  the 
verdict  is  unjust,  but  the  appellant  has  not 
made  ont  a  case  for  the  interference  of  a 
Court  of  Equity ;  and,  therefore,  the  decree 
must  be  affirmed.  The  appellant  oughi  to 
have  shewn  the  period  when  the  certificate 
ought  to  be  turned  into  money,  in  conse- 
quence of  the  conversion. 

The  decree  was  affirmed  without  prej- 
udice.   

575  *Macon  v.  Crump. 

[Wednesday.  May  15, 1799.] 

Variance— Demurrer— Profert  and  Oyer.*— Qaaere.— 
If  there  be  no  profert  of  the  deed,  and  the  defend- 
ant takes  oyer,   he  can    take   advantage  of   a 

variance  by  demurrer? 
Awards— Co-executors— SalMiil5sion.—If  one   or  two 

executors  refer  a  matter  in  his  own  riffht*  and 
one  in  ri^ht  of  his  testator,  and  the  referees 
award  thereon  a  snm  of  money  to  himself,  and 
another  to  him  and  his  co-executor,  the  award  Is 
ipood. 

Saae-Sa^e— Suit— Variance.— Ic  such  a  case,  he 
may  sue  upon  the  covenant  in  his  own  name: 
and  there  will  be  no  variance. 

Saae— Costa  of  Suit.— An  award  that  defendant 
shall  pay  the  costs  of  a  suit,  food,  without  ascer- 
taining them. 

Crump  brought  an  action  of  covenant 
against  Macon,  in  the  County  Court  of 
New-Kent,  and  declared  that  the  defendant 
by   his    certain    writing,    sealed   with   his 

*VartaiBce  —  Dcnnrrer  —  Oyer.  —  Upon  demurrer, 
where  the  defendant  has  taken  oyer,  he  may  take 
advantare  of  the  variance.  Bennett  v.  Loyd,  6 
Leif  h  816,  citins^  the  principal  case. 

See  the  principal  case  cited  in  Moore  v.  Fenwick, 
Gilm.  216;  Reynolds  v.  Hnrst,  18  W.  Va.  0&4,  and  note 
to  Crawford  v.  Dalsrh,  2  Va.  Cas.  621. 


seal,  and  to  the  Court  now  here  shewn,  &c. 
covenanted  and  agreed  with  the  plaintiff, 
to  refer  all  accounts  and  agreements  ex- 
isting between  the  parties  in  their  own 
rights  and  the  said  Crump,  as  executor  of 
William  Clopton,  as  well  in  suit  as  other- 
wise, to  the  consideration,  and  determina- 
tion of  William  Clayton,  William  Hopkins 
and  Ekiward  Williamson,  or  any  two  of 
them.  That  the  referees  made  their  award, 
and  thereby,  on  the  dispute  between  the 
parties,  relative  to  the  contract  for  building 
a  dwelling-house,  the  sum  of  641.  5s.  lOd. 
and  costs  of  suit  were  awarded  to  the  plain- 
tiff; and,  in  dispute  between  the  defendant 
and  the  said  plaintiff,  as  executor  of  Clop- 
ton, S331.  with  interest  from  the  month  of 
September,  1783,  and  the  costs  of  suit,  were 
awarded  to  the  plaintiff.  The  declaration 
then  avers  performance  of  all  things  on  the 
part  of  the  plaintiff,  and  assigns  for 
breaches  of  the  covenant,  on  the  part  of 
the  defendant,  that  the  defendant  had  not 
performed  the  award,  and  had  refused  to 
pay  the  said  several  sums  of  money  and 
costs;  and  still  refused  to  the  plaintiffs 
damage  10001.  The  defendant  prayed  oyer 
of  the  declaration,  covenant  and  award ; 
and  demurred  specially.  1.  Because  the 
award  was  not  mutual,  in  that  it  makes  no 
allowance  to  the  defendant,  for  his  charges 
against  the  plaintiff;  and  that  no  release  is 
awarded.  2.  Because  the  award  directed 
the  defendant  to  pay  the  costs  of  the  suit ; 
and  did  not  direct  the  suit  to  be  dismissed. 

3.  Because  the  award  directs  the  de- 
.')76      fendant    to    pay   a  sum  of  money  *to 

thejplaintiff  and  one  Parkeson  jointly : 
whereas  Parkeson  was  no  party  to  the  sub- 
mission. 4.  Because  the  defendant  was 
awarded  to  pay  331.  immediately ;  although 
by  the  award,  the  same  did  not  appear  to 
be  due,  until  a  future  day.  5.  Because  the 
defendant  is  awarded  to  pay  to  the  plaintiff 
and  Parkeson  the  costs  of  suit ;  which  is 
uncertain,  as  it  is  not  said  what  suit. 

The  award  is  in  these  words,  '*  Whereas 
Benedict  Crump  and  William  H.  Macon 
having,  by  their  arbitration  bond,  entered 
into  the  fifteenth  day  of  May,  1793,  referred 
to  our  determination  certain  matters,  rela- 
tive to  the  building  of  a  dwelling-house  and 
other  work  to  be  built  and  done  by  the  said 
Crump,  for  the  said  Macon ;  and  having 
heard  the  parties,  and  duly  considered  the 
same,  are  of  opinion,  that  the  said  William 
H.  Macon  ought  to  pay  unto  the  said  Ben- 
edict Crump,  for  the  balance  due  for  the 
said  work,  the  sum  of  sixty-four  pounds, 
five  shillings  and  ten  pence ;  and  that  the 
said  .  Macon  pay  the  costs  of  the  suit, 
brought  by  the  said  Crump  against  the  said 
Macon,  and  now  depending  in  the  County 
Court  of  New  Kent.  Given  under  our 
hands  this  11th  day  of  July,  1793. 

William  Clayton. 

William  Hopkins. 

Edward  Williamson. 


1782.  Col.  William  H.  Macon, 

To  Benedict  Crump  and  Joseph 
Parkeson,  Executors  of  Wil- 
liam Clopton. 


Dr. 


215 


I  CALL 


Virginia  Rbports,  Annotated. 


677-679 


March.  To  one  negro  man  Sam, 
purchased  of  the  exec- 
utors,    payable     Sep- 
tember, 1783,  ;f  33  0  0 
To    interest  on    thirty- "I 

three  pounds  from  Sep-  >    £ 

tember,  1783,  till  paid,  J 

577  *^We,    the   subscribers,     think   this 
account   just;  and    that    Wil^liam    H. 

Macon  ought  to  pay  to  the  said  executors 
the  sum  of  331.,  with  interest  from  Septem- 
ber, 1783,  till  paid,  and  the  costs  of  suit. 
Given  under  our  hands,  this  eleventh  day 
of  July,  1793. 

William  Clayton. 
William  Hopkins. 
Edward  Williamson." 

The  plaintiff  joined  in  demurrer.  The 
County  Court  over-ruled  the  demurrer,  and 
gave  judgment  for  the  plaintiff.  The  de- 
fendant appealed  to  the  District  Court  of 
Williamsburg ;  where  the  judgment  of  the 
County  Court  was  affirmed.  To  which 
judgment  of  the  District  Court,  Macon  ob- 
tained a  writ  of  supersedeas  from  this 
Court. 

Wickham,  for  the  plaintiff  in  super- 
ted  eas. 

The  plaintiff  ought  to  have  averred  a 
profert  of  the  award;  because,  it  was  the 
gist  of  his  action.  For,  it  is  an  invariable 
rule,  that  wherever  the  defendant  relies 
upon  a  writing  as  the  foundation  of  his 
suit,  he  must  state  a  prof ert ;  and,  although 
the  act  of  Jeofails  says,  the  want  of  a  pro- 
fert shall  not  be  cause  of  error,  after  ver- 
dict; still,  that  does  not  take  away  the 
defendant's  right  to  oyer,  in  a  case  where 
it  is  originally  demandable.  Nor,  could 
the  plaintiff  refuse  it,  by  his  having  omitted 
to  aver  a  profert.  Indeed,  the  plaintiff,  by 
giving  oyer,  has  admitted  the  defendant's 
right  to  it :  For,  there  is  a  distinction  be- 
twixt averring  and  making  a  profert.  The 
latter  is  the  act  of  bringing  the  writing 
into  Court :  and,  if  it  appears  upon  the  oyer, 
the  writing  when  incorporated  into  the  rec- 
ord, did  not  authorise  the  declaration,  it 
becomes  a  proper  cause  of  demurrer.  For, 
if  the  variance  appears,  it  may  be  taken 
advantage  of,  in  that  or  any  other  way; 
because,  it  appears  that  the  plaintiff  has 
not  pursued  his  claim,  according  to  the 
terms  of  it. 

The  question,  then,  is,    whether  there  is 

a  variance  betwixt  the   award  and  declara< 

tion?  and,  if  so,  whether  (as  it  appears 

578  on    the  record)   it    was  necessary  *to 
plead    it  in  abatement,   or  we  might 

not  take  advantage  of  it  by  way  of  de- 
murrer? Now,  I  hold,  that  it  is  never  nec- 
essary to  plead  what  appears  of  record ;  for, 
the  end  of  all  pleading  is  only  to  inform 
the  Court  of  the  nature  of  the  case ;  but, 
this  cannot  be  necessary,  where  it  is  already 
apparent.  Such  an  act  would  be  useless 
and  improper.  Thus,  if  there  be  a  variance 
betwixt  the  writ  and  declaration,  the  de- 
fendant may  crave  oyer  and  demur,  as  well 
as  plead  it  in  abatement.  [Hole  v.  Finch,] 
2  Wils.  394;  [Roberts  v.  Harnage,]  Salk. 
659;  21  Vin.  Abr.  538.  All  which  cases 
serve  to  explain  the   general  doctrine  upon 


these  subjects ;  and  there  must  be  the  same 
reason,  for  allowing  a  demurrer  on  account 
of  a  variance  between  the  declaration  and 
the  instrument  declared  on,  as  for  a  varia- 
tion between  the  writ  and  declaration. 
But,  there  is  a  manifest  variance  in  this 
case,  between  the  award  and  declaration : 
for,  the  award  is,  that  the  money  should  be 
paid  to  the  plaintiff  and  another;  whereas, 
the  declaration  is  upon  an  award  in  favor 
of  the  plaintiff  only.  Besides,  it  is  a  rule 
that  an  award  must  not  extend  to  a  peraon 
who  is  no  party  to  the  submission,  Kyd  on 
Awd.  103.  But,  here,  Parkeson  was  not  a 
party  to  the  submission;  and,  therefore, 
according  to  the  authority,  he  is  not  bound 
by  it. 

But,  further  still,  the  declaration  should 
have  set  forth  the  amount  of  the  costs. 
For,  although  the  award  may  be  made  good, 
without  expressing  it;  yet,  in  declaring 
upon  the  award,  the  amount  should  be 
kverred,  in  order  that  the  other  side  may 
have  an  opportunity  of  traversing  it.  Kyd 
on  Awd.  138 ;  2  Vent.  242.  It  is  like  a 
quantum  meruit  for  work  and  labor  done 
and  performed ;  in  which,  it  is  absolutely 
necessary  to  state  the  value  of  the  labor. 
So,  if  there  be  a  suit  between  two  men,  and 
the  defendant  agrees  to  pay  the  plaintiff 
the  costs  upon  condition  that  he  will  dis- 
miss the  suit;  in  an  action  for  the  coats 
upon  this  agreement,  the  plaintiff  must 
aver  the  amount.  In  short,  the  case  falls 
within  the  principle  of  Chichester  v.  Vass 
in  this  Court;  ante  [83,]  in  which  all  es- 
sential averments  were  holden  to  be  abso- 
lutely necessary,    notwithstanding   the  act 

of  Jeofails. 
579         ^Marshall,  contra. 

There  are  two  questions  in  the 
case:  1.  Whether,  admitting  that  a  mate- 
rial variance  and  other  defects  spoken  of 
by  the  appellant's  counsel  do  exist,  ad- 
vantage could  be  taken  of  them  upon  the 
demurrer?  2.  If  so,  whether  there  be  any 
material  variance  or  actual  defect  in  the 
proceedings? 

As  to  the  first,  the  declaration  states  the 
substance  of  an  award  which,  according  to 
the  terms  of  the  declaration,  would  be 
good;  and  there  is  no  profert.  So  that,  if 
there  be  any  variance,  it  does  not  appear 
by  the  plaintiff's  pleading.  Now,  the  rule 
is,  that  the  demurrer  admits  the  allegation 
of  the  pleading  demurred  to;  and,  there- 
fore, as  the  declaration  sets  out  a  good 
award,  the  plaintiff  should  have  judgment. 
The  difference  is  very  material  where  there 
is  a  profert  and  where  there  is  not.  In  the 
first  case,  oyer  makes  the  instrument  de- 
clared on  part  of  the  declaration ;  but  it  is 
otherwise,  where  there  is  no  profert.  The 
case,  therefore,  stands  upon  the  declaration 
and  demurrer:  under  which  view,  it  is 
clearly  in  favor  of  the  plaintiff;  and  if  the 
defendant  thought  the  variance  material, 
he  should  have  excepted  to  the  award,  upon 
the  trial  of  the  issue.  The  authorities 
cited  upon  the  other  side  only  prove,  at 
most,  that  where  there  is  a  profert,  ad- 
vantage may  be  taken  of  a  variance  upon 
a  demurrer.     But,  if  my  position  is  right. 
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they  do  not  affect  the  decision;  because, 
there  was  no  profert  in  this  case.  The 
statute  of  Jeofails  is  very  material;  be- 
cause, that  act  prohibits  any  advantage  to 
be  taken  of  the  want  of  form  in  the  case  of 
a  special  demurrer,  except  those  defects 
which  are  specially  assigned  as  causes  of 
demurrer;  and  under  the  spirit  of  that  act, 
as  the  variance  spoken  of  is  not  specially 
assigned,  I  contend  the  defendant  cannot 
now  insist  upon  it. 

But  the  award  is  good,  and  would  have 
been  sufficient  under  the  plea  of  no  award. 
1  Bac.  Abr.  152.  For,  the  plaintiff  was  a 
co-executor,  and  the  receipt  of  either  would 
have  been  good.  The  passage  cited  from 
Kyd  on  Awd.  103,  is  not  important;  be- 
cause, at  most,  it  would  only  prove  the 
award  to  be  void  as  to  Parkeson.     But, 

580  an  award    may   be  good  in  part  *and 
bad  in  part;  and,  therefore,  although 

it  may  not  be  good  as  to  Parkeson,  it  is  so 
as  to  the  plaintiff;  which  strengthens  the 
argument  on  the  declaration. 

The  costs  were  reducible  to  certainty; 
and  the  plaintiff,  under  the  terms  of  his 
declaration «  might  proceed  to  prove  their 
amount;  and,  without  doing  so,  he  could 
not  have  obtained  a  verdict :  Which  brings 
it  precisely  within  the  statute  of  Jeofails. 
Besides,  the  demurrer  does  not  state  the 
want  of  this  averment,  as  a  cause  for  de- 
murring ;  but,  as  ii  is  clearly  a  formal  defect, 
it  was  necessary  to  have  assigned  it,  or  the 
defendant  could  not  take  advantage  of  it 
at  all.  So  that,  under  that  view  of  the 
case,  too,  the  defects  are  cured. 

Awards  are  more  liberally  expounded 
sow  than  formerly,  and  the  Court  will  not 
labor  to  set  them  aside. 

Wickham,  in  reply. 

The  difference  is  t>etween  substance  and 
form.  In  the  latter  case,  you  can  take  no 
exception  which  is  not  specially  assigned 
as  a  cause  of  demurrer ;  but,  in  the  other 
case,  jon  may;  for,  the  Court  will  not  give 
judgment  for  the  plaintiff  against  right, 
merely  because  the  defendant  has  assigned 
a  wrong  cause  of  demurrer.  Hence,  it  is  a 
rale,  that  whatever  would  be  bad  upon  a 
general  demurrer,  you  may  take  advantage 
of,  thong^h  not  assigned  as  one  of  the  causes 
of  the  special  demurrer.  The  failure  to 
state  the  amount  of  the  costs,  therefore, 
was  a  substantial  defect;  and,  of  course, 
the  error  may  be  insisted  on,  though  not 
specially  assigned  as  cause  of  demurrer. 
Although  awards  are  construed  liberally, 
that  does  not  prove  that  a  bad  declaration 
may  be  supported. 

Cur.  adv.  vult. 

ROANE/,  Judge.  This  is  an  action  of 
covenant  founded  on  an  agreement  under  a 
penalty,  conditioned  to  abide  by  an  award, 
and  upon  an  award  made  in  pursuance 
thereof.  The  declaration  states  a  profert 
of  the  agreement ;  but  does  not  state 

581  a  *profert   of   the    award;    which    is 
equally  necessary,  with   the  deed,  to 

make  out  the  cause  of  action. 

Oyer  was  prayed  and  granted,  both  of  the 
agreement  and  the  award;  which  being  set 
out,  the  defendant  demurred  to  the  declara- 


tion ;  because  the  declaration  and  award 
and  the  matter  therein  contained,  are  not 
sufficient  in  law  to  maintain  the  plaintiff's 
action,  and  assigned  the  causes  of  demurrer 
according  to  the  directions  of  the  statute. 
Upon  a  joinder  to  the  demurrer,  the  judg- 
ment of  the  County  Court  was  in  favor  of 
the  plaintiff,  and  on  an  appeal  taken  to  the 
District  Court,  that  judgment  was  affirmed. 

It  is  admitted,  that  if  there  is  a  profert 
made  of  the  deed,  and  upon  oyer  the  deed 
is  set  out,  it  is  competent  to  the  adverse 
party  to  shew  a  variance  between  the  deed 
produced,  and  that  stated  in  the  declaration. 
But,  it  is  contended,  that  this  rule  does  not 
extend  to  cases  where  no  profert  is  made, 
although,  in  fact  oyer  has  been  planted. 
I  think,  however,  that  this  rule  is  not  so 
restricted.  I  consider  that  this  competency 
of  exception  for  a  variance  equally  exists 
in  cases  where  no  profert  Is  made;  but 
where  in  fact  oyer  has  been  granted.  This 
doctrine  seems  admitted  in  the  case  of 
Jeffery  v.  White,  Dougl.  476,  which  was 
trespass  for  taking  cattle.  Plea,  that  they 
were  taken  damage  feasant.  Replication, 
stating  a  right  of  common :  Rejoinder, 
stating  part  of  a  private  act  of  Parliament, 
for  enclosing  the  common,  and  an  allotment 
by  the  commissioners  of  the  locus  in  quo  to 
the  defendant,  and  traversing  the  right  of 
common.  Oyer  was  prayed  of  this  act,  and 
granted ;  the  whole  case  set  out  and  then  a 
demurrer  to  the  rejoinder,  and  the  cause 
assigned,  was,  that  it  was  not  shewn  by 
the  rejoinder,  that  the  allotment  was  made 
according  to  the  directions  of  the  act  as 
set  forth.  On  a  joinder  to  this  demurrer, 
the  Court  gave  judgment  for  the  plaintiff, 
although  it  was  argued  for  the  defendant, 
that  a  party  is  not  entitled  to  oyer  of  acts 
of  Parlfament;  and  that  it  could  not 
582  be  granted,  because  it  was  not  *in 
the  power  of  the  Court :  And  for  a 
similar  reason,  the  party  who  relies  on 
them  cannot  make  a  profert,  because  he 
has  them  not  to  produce.  That,  therefore, 
the  Court  ought  to  consider  the  oyer  and 
recital  of  the  act  as  a  mere  nullity,  and 
that  upon  what  appeared  in  the  defendant's 
rejoinder  the  allotment  was  regular.  In 
this  case  then,  the  act  of  Parliament  being 
set  out  upon  oyer,  (although  oyer  might  not 
have  been  properly  demandable, )  was  held 
to  destroy  the  defence'  set  up  in  the  re- 
joinder; which,  but  for  the  act  thus  set  out, 
would  have  been  sustainable.  It  is  true,  a 
silent  judgment  only  appears  to  have  been 
given  in  the  case  by  the  Court ;  but  it  is 
founded  upon,  and  I  think,  fully  supported 
by  the  case  of  Smith  v.  Yeomans,  1  Saund. 
316,  which  it  is  unnecessary  to  state. 

These  cases  also  shew,  (as  well  as  those 
cited, )  that  a  demurrer  is  a  proper  mode  to 
take  advantage  of  a  variance,  between  the 
case  stated  in  the  declaration,  and  the  deed 
which  may  be  set  out  upon  oyer. 

The  first  variance  which  occurs  in  the 
present  case,  is  this ;  the  declaration  states, 
that  in  the  dispute  between  Macon  and 
Crump,  executor  of  Clopton,  the  sum  of 
331.  with  interest,  from  September,  1783, 
and  the  costs  of  suit,  were   awarded   to  the 
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plaintiff;  and  the  award  exhibited  upon 
oyer  is  of  the  said  sum,  and  costs  to  Crump 
and  Parkeson,  executors  of  Clopton.  The 
answer  to  this  objection  is,  that  the  decla- 
ration need  not  be  according*  to  the  letter 
of  the  award,  but  according  to  the  operation 
of  the  law  thereupon.  Thus,  in  Roberts 
V.  Harnage,  6  Mod.  228.  The  declaration 
was  on  a  bond  for  payment  to  him,  his  at- 
torney or  assigns;  and  the  bond  set  out 
upon  oyer,  was,  to  his  attorney  or  assigns, 
omitting  the  word  him;  and  an  exception 
for  this  variance  was  taken  by  demurrer 
and  over-ruled  upon  the  principle  before- 
mentioned;  a  payment  to  a  man's  attorney 
being  a  payment  to  himself.  8o^  in  the 
present  case,  an  award  to  pay  to  Crump 
and  Parkeson  as  executors,  is  in  legal  oper- 
ation, an  award  to  pay  to  the  executors 

583  of  Clopton ;  *for,  certainly  a  payment 
to   both    executors,    is  a  payment    to 

each  executor;  and,  therefore,  the  declara- 
tion is  sufficient. 

I  will  next  consider  the  award  in  this 
particular,  with  reference  to  the  submission 
and  independently  of  the  declaration.  The 
submission  is  in  this  respect  of  a  matter 
between  Macon,  and  Crump,  as  executor  of 
Clopton ;  the  award  is  to  pay  to  Crump  and 
Parkeson,  executors  of  Clopton.  In  gen- 
eral, an  award  to  pay  to  a  stranger  to  a 
submission  is  void ;  but,  this  is  understood 
to  hold  only  when  such  payment  can  be  of 
no  benefit  to  the  other  party ;  for,  an  award 
to  pay  the  creditor  of  a  party  in  discharge 
of  a  debt  due  by  him  to  that  creditor  is 
good.  So,  is  an  award  to  pay  to  a  party's 
solicitor,  if  it  appear  to  be  for  his  benefit. 
This  doctrine  which  appears  to  me  to  be 
sound,  and  which  I  therefore  adopt,  is  to 
be  found  in  Kyd  on  Awd.  104.  It  applies 
forcibly  to  the  above-mentioned  objection; 
and  is  founded  upon  the  same  principles 
which  I  have  just  resorted  to,  to  justify  the 
declaration  with  reference  to  the  award. 

It  is  also  laid  down  in  Kyd  on  Awd.  160, 
that  if  the  parties,  comprehended  in  the 
award,  were  in  the  contemplation  of  the 
submission,  though  not  directly  parties  to 
it,  yet  the  award  is  good ;  and,  there  can 
in  this  instance  exist  no  doubt,  but  that  all 
the  executors  of  Clopton  were  in  contempla- 
tion, when  an  account  was  to  be  adjusted 
in  which  the  interest  of  his  estate  was  in- 
volved. 

An  objection  is  made  to  the  award  as  be- 
ing uncertain  as  to  the  suit,  the  costs 
whereof  are  awarded  to  the  plaintiff.  This 
objection  does  not  apply  to  that  part  of  the 
award  which  respects  Macon's  private  debt, 
as  the  suit  is  partly  specified;  and,  that 
part  which  respects  Clopton 's  debt,  I  think 
on  a  liberal  interpretation  may  be  taken  to 
mean  a  suit  then  depending  respecting  that 
matter;  and,  if  it  be  said,  that  there  is  an 
utter  uncertainty  as  to  the  Court  in  which 
it  may  be  depending,  I  answer,  that 
this  objection   was  over-ruled  in  the 

584  *case  of  Fox  v.  Smith,  2  Wils.  267. 
The  costs  of  suit  too,  have  been  as- 
certained and  established  by  law.  I  think 
an  award  of  such  costs  should  be  considered 
in  the  same  light,    as    if   it   had  expressly 


ascertained  and  specified  the  amount  thereof 
in  the  body  of  it.  As  to  their  amount, 
then,  there  is  no  uncertainty,  and  conse- 
quently, no  need  of  an  averment  to  render 
it  certain,  as  in  the  case  put  in  the  argu- 
ment of  an  award  Of  so  much  money  as  had 
been  expended  in  a  suit. 

It  is  also  stated  as  an  objection  to  the 
judgment  in  this  case,  that  it  is  in  the 
plaintiff's  own  right,  for  a  sum  compounded 
of  two  sums,  whereof  one  is  due  to  him  in 
the  character  of  executor.  The  answer  is, 
that  the  action  is  on  a  covenant  made  to 
the  plaintiff  in  his  own  right;  on  breach 
of  which  an  action  accru^  to  him;  and 
his  character  of  executor,  is  no  otherwise 
involved  in  the  action  than  that  he  sub- 
mitted a  matter  in  which  he  was  concerned 
as  executor.  The  defendant  might  have 
saved  his  covenant,  by  paying  a  sum  of 
money  to  him  (amongst  other  things)  in 
that  character. 

These  are  the  most  material  objections 
which  have  been  made  in  the  present  case ; 
none  of  which  are,  I  think,  sustainable  to 
arrest  the  judgment  of  the  District  Court* 
affirming  that  of  the  County  Court. 

FLEMING,  Judge.  As  to  the  error  as- 
signed, that  the  award  was  not  mutual,  I 
shall  only  observe  that  awards  are  more 
liberally  expounded  now  than  formerly ; 
and,  there  cannot  be  a  doubt,  but  the  pres- 
ent award  and  the  judgment  rendered  on 
it,  will  be  a  bar  to  any  future  claim  in  re- 
spect of  any  thing  embraced  in  the  award ; 
for,  the  parties  were  present,  and  their  re- 
spective claims  were  all  considered.  After 
which,  neither  would  be  allowed  to  insist 
upon  any  of  the  matters  which  had  been 
awarded  on.  To  prevent  which,  is  the  only 
object  of  the  mutuality    spoken    of  in    the 

old  books. 
585  '^As  to  the   exception,    that  awards 

ought  not  to  extend  to  any  person  not 
a  party  to  them  according  to  the  doctrine 
in  5  Co.  77,  I  shall  remark,  that  there  is  a 
difference  between  an  award  of  an  act  to  be 
done  by  a  stranger,  and  one  to  be  done  to 
a  stranger.  Kyd  on  Awd.  160.  For,  in  the 
first  case,  there  is  no  compulsion  on  the 
stranger,  but  in  the  latter  the  party  to 
the  award  derives  a  benefit  by  an  act  to  be 
performed;  and,  therefore,  there  is  the 
same  reason  for  supporting  the  award  as  if 
it  was  to  be  performed  to  the  party  him- 
self. This  reasoning  applies  to  the  pres- 
ent case  expressly;  for,  here  Parkeson 
might  have  given  a  discharge,  as  it  was 
for  the  benefit  of  the  estate. 

With  respect  to  the  objection  about  the 
costs,  there  appears  to  be  no  ground  for  it ; 
as  that  part  of  the  award  necessarily  re- 
ferred to  the  costs  of  that  particular  suit ; 
which  were  ascertained  by  law  and  only 
required  a  calculation  by  the  Clerk. 

I  do  not  think,  that  the  variance  insisted 
on  was  material ;  but,  that  the  declaration 
has  substantially  pursued  the  reference  and 
award.  For,  the  action  is  founded  on  a 
covenant,  made  to  the  plaintiff  in  his  own 
right,  and  upon  the  breach  he  became  en- 
titled to  an  action ;  all  which  is  suggested 
in  the  declaration  with   perfect    precision ; 
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aad,  that  is  all  which  is  requisite.  There- 
fore, I  see  no  reason  for  disturbing  the 
judgment;  but,  think  it  ought  to  be 
affirmed. 

CARRINGTpN,  Judge.  Concurred  that 
the  judgment  ought  to  be  affirmed. 

LYONS,  Judge.  The  Judges  have  al- 
ready stated  the  general  doctrines  on  the 
sobject  now  before  the  Court ;  and,  I  concur 
with  them  in  opinion  concerning  most  of 
them.  But,  perhaps  there  may  be  a  differ- 
ence where  a  profert  is  made  by  the  plain- 
tiff, and  then  oyer  is  taken  by  the  defendant 
so  as  to  incorporate  the  deed  into  the  dec- 
laration; and,  where  oyer  only  is  taken 
without  any  profert  made  by  the  plaintiff. 
For,  in  the  first  case  a  demurrer  would 
clearly  be  sustained ;  but,  possibly  the 
586  latter  may  *admit  of  some  doubt. 
The  usual  method,  and  probably  the 
safest  is,  to  plead  the  variance ;  for,  then 
the  very  fact  is  put  in  issue ;  the  plaintiff 
mnst  see  to  the  correspondence  between  his 
evidence  and  his  pleadings ;  and,  proceeds 
to  trial  at  his  peril,  if  there  should  be  any 
difference  between  them.  So,  that  if  this 
method  be  pursued,  the  case  is  clear  of  diffi- 
culty; whereas  the  other,  as  before  ob- 
ser\''ed,  may  admit  of  some  doubt.  But,  it 
is  not  necessary  to  go  into  the  considera- 
tion of  that  point  now ;  because,  I  think 
the  others  are  against  the  appellant. 

It  is  a  rule,  that  awards  may  be  good  in 
part  and  bad  in  part ;  and,  therefore,  what- 
ever is  good  in  the  award  now  before  the 
Court  ought  to  be  supported. 

As  far  as  it  reipects  Crump  in  his  own 
right,  it  is  clearly  within  the  terms  of  the 
submission ;  and,  therefore,  no  dispute 
arises  about  its  sufficiency  so  far.  But,  I 
think  it  as  clear,  that  what  respects  the 
executors  is  likewise  within  the  submis- 
sion; and,  therefore  is  equally  as  good. 
For,  payment  to  the  plaintiff  would  have 
been  a  bar  to  any  future  demand  by  Parke- 
son :  Because,  a  release  by  one  executor  is 
good;  and,  therefore,  his  receipt  against 
the  award  would  have  been  a  discharge  of 
the  old  demand :  Which,  as  the  representa- 
tive of  his  testator,  he  might  submit  to 
arbitration.  It  was  then  a  matter  of  con- 
troversy between  him  and  the  debtor;  and, 
therefore,  properly  enough  adjusted  under 
the  submission. 

There  is  no  weight  in  the  objection,  that 
the  award  contains  matter  ip  be  performed 
to  a  person  who  was  a  stranger  to  the  sub- 
mission. 

For,  Parkeson  had  an  interest,  and  was 
no  stranger.  Because,  this  part  of  the 
award  related  to  their  right  as  executors; 
and,  had  no  other  effect  than   to   ascertain 


the  amount,  leaving  the  mode  of  discharge 
and  the  power  of  releasing  as  they  were 
before.  So,  that  each  of  the  executors 
might  still  have  received  the  money  and 
granted  a  discharge;  and,  the  money  when 
received,    would    have    been    for    the 

587  joint  ^benefit   of    both.      Of    course, 
Parkeson    had    such    an    interest    as 

made  it  proper  to  extend  the  order  for  pay- 
ment to  him,  and,  therefore,  he  cannot  be 
considered  as  a  stranger. 

That  part  of  the  award  which  relates  to 
costs,  is  subject  to  as  little  exception :  For, 
it  is  certain  to  a  common  intent;  as  it  must 
relate  to  the  costs  of  the  suit  then  pending : 
and  certainty  to  a  common  intent  is  suffi- 
cient. [Hawkins  v.  Colclough,]  1  Burr. 
274.  Besides,  it  is  a  rule,  that  that  is  cer- 
tain which  can  be  rendered  so :  Which  ap- 
plies to  the  present  case.  For,  when  the 
arbitrators  use  the  word  costs,  they  mean 
the  legal  costs;  which  only  require^ to  be 
enumerated  by  the  officer  of  the  Court*;  for, 
the  items  themselves  are  certain  and  to  be 
collected  from  the  record. 

I  have  no  difficulty,  therefore,  in  pro- 
nouncing that  the  award  is  good. 

Then,  as  to  the  point  concerning  the 
variance ;  upon  which  it  is  sufficient  to  ob- 
serve, that  m  covenant  the  plaintiff  need 
not  set  forth  more  of  the  writing  declared 
on,  than  is  necessary  to  shew  his  own 
title;  which  is  sufficiently  done  in  the 
present  case :  And,  from  what  has  been  al- 
ready said  it  is  clear,  that  there  is  no  sub- 
stantial difference  between  the  covenant  set 
forth  and  that  produced.  For,  I  have 
shewn  that  Crump  had  a  right  to  receive 
the  money;  and,'  consequently,  he  must  be 
entitled  to  sue  in  his  own  name  for  recov- 
ery of  it ;  as  the  covenant  was  personally 
with  himself.  So  that,  in  fact,  the  al- 
legata and  probata  may  be  fairly  said  to 
agree  together. 

The  same  doctrine  applies  to  the  case  of  , 
awards.  Consequently,  it  was  not  neces- 
sary for  the  plaintiff  in  the  present  case  to 
have  stated  more  of  that  either  than  was 
essential  to  shew  his  title  to  recover.  This 
he  has  done;  and  the  award  agrees  with 
the  recital.  So  that  there  is  no  cause  for 
objection  upon  that  ground. 

588  *Thus,  then,  it  appears,  that  every 
objection  with  regard  to  the  variance 

is  removed,  as  well  as  those  with  regard  to 
the  insufficiency  of  the  award ;  and,  conse- 
quently, that  the  case  stands  clear  of  ex- 
ception. I  agree,  therefore,  with  the  rest 
of  the  Court,  that  the  judgment  should  be 
affirmed. 

Judgment  affirmed. 
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ABATEMENTS. 

1.  If  the  parties  consent  that  the  suit  shall 
not  abate  by  the  death  of  the  plaintiff  or  defend- 
ant ;  this  agreement  is  obligatory  and  operates 
like  a  release  of  errors. 

Garlinffton  y.  Glutton,  680 

2.  Therefore  a  plea  staUnff  the  death  of  the  de- 
fendant before  verdict,  though  informally  replied 
to,  will  not  impede  the  Jndsrment  580 

8.  If  the  declaration  and  the  deed  differ  and  no 
profert  of  the  deed  be  made  :  quere  whether  the 
defendant  can  crave  oyer  and  demur,  or  should 
plead  the  variance  in  abatement? 

Macon  v.  Crump.  675 

ACTIONS. 

1.  One  deprived  of  a  beneficial  office  may  main- 
tain an  action  against  him  who  deprives  him  of  it. 

FnliTham  v.  Ldffhtfoot,  286 

2.  And  therefore  an  inspector  of  lumber  can,     256 
8.  The  proper  mode  of  declaring  in  such  cases. 


ACTS  OF  ASSEMBLY. 

1.  The  act  of  1748,  relative  to  bilU  of  exchange, 
did  not  cease  until  Nov.  1798,  notwlthstandinff  the 
act  of  *08,  upon  that  subject. 

Proudflt  V.  Murray,  804 

2.  Which  did  not  repeal  the  act  of  1748:  because  all 
the  suspended  acts  of  that  session,  as  well  as  the 
ffeneral  suspending  law.  related  to  the  first  day 
thereof ;  and  there  was  no  time  during  the  session, 
in  which  the  suspended  acts  operated.  804 

ADMINISTRATION. 

The  person  entiUed  to  distribution,  is  entitled 
to  the  administration  also. 

Cutchin  V.  Wilkinson.  1 

ADMINISTRATORS. 
Vide  Ez'rs  A  Administrators. 

AGENT. 

• 

1.  A  principal  in  Enffland  appoints  an  affentin 
Virginia  to  buy  ffrain,  and  srlves  him  power  to 
draw  bills  on  the  principal  for  payment ;  the  affent 
buys  tobacco  and  gives  bills  on  the  principal  who 
refuses  payment :  the  seller  of  the  tobacco  cannot 
recover  the  money  of  the  principal. 

Hopkins  V.  Blane,  861 

2.  In  such  cases  notice  of  the  bills  should  be  given 
to  the  principal  in  convenient  time.  861 

8.  And  they  ought  to  express  that  they  were  drawn 
for  grain,  861 

2  ^AGREEMENT. 

1.  If  A.  promise  B.  that  if  he  and  A.'s  daugh- 
ter marry,  that  he  will  do  her  equal  Justice  with 
the  rest  of  his  daughters,  A.  has  his  lifetime  to  per- 
form it  in. 

Chichester  v.  Vass,  88 

2.  Quere.  If  a  grant  of  lands  in  such  case  to  the 
wife  in  fee,  would  not  have  been  sufficient;  and 
whether  she  ought  not  to  Join  in  the  action,  88 

8.  A  public  officer  contracting  on  the  part  of  gov- 
ernment Is  not  personally  liable. 

Syme  v.  Aylett,  105 

4.  If  the  vendor  sell  and  the  vendee  buys  a  tract 
of  land  for  so  many  acres  more  or  less,  &  it  turns 
out  upon  a  survey  that  there  is  less  than  the  esti- 
mated quantity,  the  buyer  shall  not  be  relieved  In 
equity. 

JoUiffe  V.  Hite,  801 

5.  In  all  contracts  the  purchaser  takes  on  himself 
usual  and  ordinary  risks,  as  the  variation  of  the 
compass  &c.  but  not  greater  defalcations,  801 

6.  All  communications  concerning  a  contract  are 
to  be  considered  as  the  basis  of  it ;  and  therefore 
an  advertisement  is  to  be  taken  into  considera- 
tion, 801 

7.  The  representations  of  facts  should  be  fair  and 
true,  801 

8.  The  general  rule  in  such  cases  is.  that  if  there 
be  not  a  full  knowledge  of  all  the  circumstances,  it 
is  ground  for  avoiding  the  contract.  801 

9.  An  abatement  or  rescission  of  the  contract 
should  be  recently  demanded,  801 

10.  If  there  be  an  agreement  for  payment  in  bonds. 


and  the  debtor  lets  the  time  pass,  he  most  pay 
money. 

Graves  v.  M'Caul,  418 

AMENDMENTS  A  JEOFAILS. 

1.  Nothing  will  be  presumed  after  verdict,  but 
what  must  have  been  necessarily  proved  on  the 
trial  from  the  matter  stated  in  the  declaration :  and 
therefore  the  total  want  of  an  averment  of  a  fact, 
which  constitutes  the  gist  of  the  action,  will  not  be 
cured  after  verdict  by  our  act  of  Jeofails. 

Chichester  v.  Vass,  83 

2.  What  defects  in  a  declaration  are  cured  after 
verdict 

Fulgham  V.  Llghtfoot,  256 

8.  The  distinction  is  between  necessary  facts  not 

stated  at  all  and  being  Imperfectly  stated. 

Fulgham  v.  Llghtfoot, 


ANSWER. 

1.  If  an  answer  in  Chancery  be  contradicted  in 
several  instances,  it  destroys  its  weight. 

Countz  V.  Geyger,  191 

2.  The  answer  of  the  defendant  when  responsive 
to  the  bill,  is  conclusive,  unless  disproved. 

Maupln  V.  Whiting, 


8.  When  a  bill  asks  a  discovery,  the  answer  is  en- 
tiUed to  credit,  286 
8           Answer  in  Chancery  must  *be  disproved  by 
two  witnesses,  or  one  witness  A  strong*  circum- 
stances. 

Pryor  v.  Adams,  890 

APPEALS. 

1.  If  the  appellant  let  2  terms  expire  after  the 

appeal  has  been  granted,  the  appellee  may  bring  up 

the  record,  and  have  the  appeal  dismissed   with 

costs ;  but  he  cannot  have  the  Judgment  affirmed. 

Mills  V.  Black,  841 

ASSIGNBIENTS. 

1.  A.  assigns  to  B.  a  debt  due  from  C.  and  promises 
to  pay  the  amount  to  B.  if  he  does  not  recover  it  of 
C,  after  pursuing  the  legal  method  for  obtaining 
the  same:  If  B.  brings  a  suit  in  the  name  of  A. 
obtains  Judgment  and  issues  a  fl.  fa.  which  is  re- 
turned no  effects.  It  is  a  sufficient  performance;  & 
he  is  entitled  to  an  action  against  A.  for  the  money. 

Mlnnis  V.  Pollard.  226 

2.  If  A.  in  a  letter  to  B.  acknowledge  that  he 
owes  money  to  C.  and  C.  assigns  this  paper  to  D.  no 
action  can  properly  be  maintained  on  it  by  D.  in 
his  own  name  against  A.  but  he  must  bring  suit  in 
the  name  of  C. 

Mennis  v.  Pollard.  227 

8.  What  a  reasonable  period  for  bringing  salt  in 
this  case  by  D.  against  A.  in  order  to  entitle  him  to 
charge  the  assignor. 

Mennis  v.  Pollard.  227 

4.  Quere.    Whether  assumpsit  lies  by  the  indorsee 
against  the  Indorsor  of  a  bill. 
Wood  V.  Luttrel. 


h.  Assignee  of  a  note  of  hand  given  by  A.  to  B. 
negotiable  at  the  bank  of  Alexandria  must  sue  the 
maker  before  he  can  resort  to  the  assignor. 

Lee  V.  Love  A  Co.,  497 

ATTORNIBS. 

1.  An  attorney  may  receive  the  money  recovered 
from  the  defendant;  and  his  receipt  will  discharge 
the  Judgment 

Branch  v.  Burnley,  147 

AWARDS. 

1.  Quere.  If  the  act  of  Assem  bly  applies  to  a  refer- 
ence by  order  of  the  Court  during  the  progress  of  a 
cause. 

Mitchell  V.  Kelly,  379 

2.  Not  necessary  that  the  award  should  be 
in  Court  two  terms  before  Judgment  where  the 
party  makes  his  exceptions  before  ;  for  that  is  a 
waiver,  879 

8.  If  one  of  two  executors  refer  a  matter  in  bis 
own  right  and  one  in  right  of  his  testator,  and  the 
referees  thereon  award  a  sum  of  money  to  himself. 
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and  anotber  to  him  and  his  co-executor  the  award 
Is  food. 

Macon  ▼.  Crump,  675 

4.  In  such  a  case  he  may  sue  upon  the  covenant  of 
submission  in  his  own  name  and  no  variance,      576 

&  An  award,  that  defendant  shall  pay  the  costs 
of  suit,  without  ascertaining  them,  is  srood.  875 

4  *BARON  AND  FEME. 

1.  If  a  feme  sole  devisee  having  a  ri^rht  to 
lands  in  Ix>rd  Fairfax's  boundaries,  marries  and 
ber  hosband  by  force  and  menaces  £rain  her  con- 
sent, that  a  patent  should  issue  in  her  own  name, 
ber  heir  at  law  shall  have  a  conveyance  of  them. 
Gountzv.  Oeiffer,  190 

t  A  feme  covert  must  relinquish  her  equitable 
as  wtell  as  leffal  riffht  separately    from  her  hus- 
band. 190 
BILLS  OF  EXCHANGE. 

1.  If  the  endorsee  neglects  to  give  timely  notice  of 
the  protest,  to  the  indorsor.  the  latter  is  discharged. 

Wood  V.  Luttrel.  ttt 

2.  Vid.  acts  of  Assembly. 

5.  If  the  declaration  state  that  the  bill  was  for 
current  money  here  received,  without  naming  the 
sum  of  current  money,  the  plaintiff  can  only  re- 
cover current  money. 

Proudflt  V.  Murray,  894 

4.  Qoere:  Whether  the  bill  should  be  presented 
protested,  in  order  to  entitle  the  plaintiff  to  10  per 
cent  ?  894 

BILL  OF  EXCEPTIONS. 

1.  If  the  bill  of  exceptions  state,  that  there  was  no 
other  proof,  except  what  went  to  prove  the  bond, 
saed  on,  paid,  the  Court  will  not  enquire  whether 
any  other  evidence  was  improperly  rejected. 

Smith  V.  Walker,  28 

5.  Judgment  reversed,  because  the  bill  of  excep- 
tions stated  the  facts  imperfectly. 

Barrett  ▼.  Tazewell,  915 

BONDS. 

1.  On  a  bond  with  collateral  condition  judgment 
vas  given  for  the  sum  assessed  by  the  Jury :  and 
leave  reserved  to  sue  scire  facias  for  future 
breaches. 

Call  V.  Buffln.  886 

2L  A  bond  with  collateral  condition  was  not  as- 
signable before  the  act  of  1996 ;  and  therefore  the 
assignee  of  such  a  bond  could  not  maintain  an  ac- 
tion on  it. 

Craig  V.  Craig,  488 

3.  Belief  against  a  bond,  given  to  secure  a  title  to 
lands,  although  the  consideration  was  not  expressed 
fn  the  bond. 

Hackett  v.  Alcock,  588 

CASES  AGREED. 

I.  If  a  case  agreed  be  too  imperfectly  stated  for 
tbe  Court  to  proceed  to  Judgment,  it  will  be  set 
aside  ;  and  new  proceedings  ordered. 

Brewer  v.  Opie,  21 

CEKTIFICATES. 
Vid.  Military  certificates. 

Trustkx. 

CHANCERY,  HIGH  COURT  OF. 

1.  If  in  an  Injunction  to  a  judgment  at  law,  the 
Ooart  of  Chancery  grants  a  new  trial  in  the  suit  at 
common  law,  to  be  had  in  the  same  Court, 
5  where  the  cause  at  law  was  *tried,  it  may  di- 
rect the  verdict  to  be  certified  into  the  Chan- 
cery, and  proceed  to  make  a  final  decree  in  the 
canse. 

Wilson  V.  Rucker.  500 

1  In  snch  a  case,  if  the  Court  of  law  proceeds  to 
judgment  on  the  verdict,  it  will  be  error. 

Wilson  V.  Rucker,  500 

Vid-  Courts  of  Equity. 

CLERKS  OF  COURTS. 

1.  The  Clerk  of  a  Court  is  not  liable  for  money 
paid  to  his  deputy  (without,  the  intervention  of  the 
Court)  by  a  defendant  who  is  sued. 

Stuart  V.  Madison.  481 

2.  In  snch  a  case,  if  the  money  had  been  paid  to 
tbe  Clerk  himself,  he  would  have  been  personally 
liable :  but  his  sureties  would  not,  481 

What  shall  be  a  resignation  of  his  oflice  by  a  clerk 
of  a  Court. 

Smith  V.  Dyer,  602 

Vid.  Limitation  of  Suits  No  3. 


CONSTITUTION. 
Unconfttitntional  law  void. 


wr 


CONVEYANCES. 

1.  A  lease  and  release  with  warranty  only  conveys 
what  the  grantor  may  lawfully  convey. 

Carter  v.  Tyler.  174 

COVENANT. 

In  covenant  it  is  sufllcient  to  set  forth  so  much  of 
the  instrument  as  is  necessary  to  shew  the  plaintiff's 
title. 

Macon  v.  Crump.  587 

COURTS  OF  EQUITY. 

1.  A  Court  of  Equity  may  relieve  although  the 
complainant  might  have  reversed  the  Judgment  by 
a  writ  of  error  or  supersedeas. 

Branch  v.  Burnley,  147 

2.  Has  Jurisdiction  in  all  cases  where  a  discovery 
is  wanting. 

Pryor  v.  Adams,  882 

8.  Mode  of  proceeding  on  the  part  of  the  defend- 
ant, where  a  merely  coulourable  suggestion  is  made, 
in  order  to  give  the  Court  of  Chancery  Jurisdic- 
tion, 882 

4.  The  court  of  chancery  should  Judge  on  the 
proofs  before  it ;  and  not  send  the  cause  to  a 
jury.  882 

5.  Plea  to  the  Jurisdiction  of  a  court  chancery, 
how  tried.  882 

CUSTOM. 

1.  It  has  become  a  custom  of  the  country  for  at- 
tomies  to  receive  their  clients  *  money :  and  grant 
discharges. 

Branch  v.  Burnley.  147 

2.  How  a  custom  becomes  a  law,  iis» 

DEBT. 

Quere.  How  the  plaintiff  should  declare  in  debt 
upon  a  specialty  for  payment  of  money  with  inter- 
est. 

Hammitt  v.  Bullitt,  507 

DEVISES. 
1.  What  words  pass  a  fee  in  a  will.  7 

0  2.  The  testator  devises  that  if  *I.  G.  should 

have  his  land,  and  if  he  should  sell  it,  then 
R.  G.  should  have  half  the  purchase,  or  if  other 
lands  should  descend  to  I.  G.  then  that  R.  G.  should 
have  them,  or  those  devised  ;  In  this  case,  I.  G. 
takes  a  fee  in  the  devised  lands,  and  on  other  lands 
descending  to  him  and  his  entering  thereon,  the 
devised  lands  go  over  to  R.  G. :  who  takes  by  way 
of  executory  devise. 

Guthrie  v*  Guthrie.  7 

8,  Power  to  sell  gives  a  fee.  Ibid,       7 

4.  What  words  pass  a  fee  in  a  will.  127 

5.  The  word  estate  may  be  transposed  from 
different  parts  of  the  will  and  coupled  with  the  de  - 
vise,  so  as  to  give  a  fee. 

Davis  V.  Miller,  137 

0.  Whether  the  act  of  1702  enables  the  testator  to 
devise,  lands  of  which  he  is  not  in  possession  ? 

Davis  V.  Miller,  127 

7.  Devise  of  the  testator's  whole  estate  to  his  son 
A,  and  if  he  die  before  21,  or  lawful  heir,  then  over 
to  the  children  of  B.  and  O.  :.  the  word  or  is  to  be 
taken  copulatlvely  and  both  contingencies  must 
happen  before  these  in  remainder  are  entitled. 

Brewer  v.  Opie,  212 

8.  But  as  the  death  of  A.  will  determine  both 
events,  the  limitation  over  will  be  good,  as  an  exec- 
utory devise. 

Brewer  v.  Opie,  212 

9.  But  as  those  in  remainder  must  take  as  persons 
described,  it  is  confined  to  children  of  B.  and  O.  in 
esse  at  the  testator's  death ;  who  take  per  capita 
and  not  per  stirpes. 

Brewer  v.  Opie,  212 

10.  Residuary  clause  in  a  will  does  not  carry  a 
remainder,  if  there  be  sufllcient  estate  for  the  resid- 
uary clause  to  operate  on. 

Hord  V.  M'Roberts.  837 

11.  Devise  of  slaves  to  W,  and  his  heirs  forever, 
but  if  he  dies  and  leave  no  issue  then  to  C,  this 
limitation  to  C  tsgood  and  not  too  remote. 

Dunn  V.  Bray,  838 

12.  If  there  be  a  devise  that  executors  may  sell, 
such  of  them  as  qualify,  may  convey. 

Shaw  V.  Clements,  438 

18.  What  was  a  contingent  remainder  before  pass- 
ing the  act  of  1776,  is  not  by  that  statute  turned  into 
an  executory  devise. 

Carter  v.  Tyler.  166 

DISTRINGAS. 

1.  No  distringas  lies  again.«t  tbe  executors  of  tbe  old 
Sheriff,  to  oblige  him  to  sell  property  taken  by  him 
in  his  lifetime,  under  a  writ  of  fieri  facias. 

Harrison  &  Co.  v.  Tompkins,  295 
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Vld.  Verdict. 


EJECTMENT. 


EQUITY. 


1.  If  the  defence  be  purely  le^al.  it  should  be 
made  on  the  trial  at  law. 

Maupin  V.  Wbitinff.  S24 

7  *2.  After  a  cause  has  been  once  fully  decided 
by  a  court  of  common  law.  equity  will  not 

errant  relief. 

Terrell  v.  Dick,  B46 

ERROR. 

1.  Quere  whether  a  writ  of  error  in  fact  will  lie 
from  a  district  court  to  a  Judgment  in  the  county 
court?  680 

2.  No  writ  of  error  lies  to  a  Judgment  of  the  gen- 
eral court  after  Ave  years  from  the  rendition 
thereof. 

Gaskins  v.  Commonwealth,  194 

EVIDENCE. 

1.  Propositions  on  either  side  made  by  parties,  on 
a  treaty  for  compromising  their  differences,  which 
prove  ineffectual,  are  not  to  operate  as  evidence  in 
a  future  contest  in  court,  36 

2.  If  a  deed  be  proved  by  one  witness  a  copy 
merely,  with  the  clerk*s  certificate  of  such  probate, 
will  not  be  evidence  in  an  action  founded  on  the 
deed;  altho  the  court  has  admitted  it  to  record, 
and  altJbo  the  lessee  is  proved  to  have  been  in 
possession  of  the  original ;  but  the  copy  must  be 
proved  to  be  a  true  copy. 

'  MaxweU  v.  Llffht,  117 

8.  In  a  suit  ag-ainst  the  endorser  of  a  bond,  the 
hand  writinflr  of  the  endorsers  prior  to  his  own  need 
not  be  proved. 

M'Williams  v.  Smith,  128 

4.  The  bond  and  endorsement  in  such  a  case  are 
evidence  on  the  money  counts,  128 

&  However  a  plaintiff  ffets  possession  of  the  bond, 
in  such  case,  it  Is  admissible  evidence,  125 

0.  If  the  jury  submit  it  to  the  court,  whether 
evidence  annexed  to  their  verdict  supports  either 
count  in  the  declaration?  and  it  appears  that  the 
plaintiff  has  not  a  risrht  to  the  money  claimed, 
Judsrment  shall  be  ffiven  asrainst  him  on  the  merits, 
whether  the  evidence  was  admissible  under  that 
form  of  declaring  or  not 

Wood  V.  Luttrell,  282 

7.  It  is  error  to  permit  the  deposition  of  a  witness 
resident  abroad,  and  taken  under  a  commission 
Issued  without  notice  of  the  application  for  it,  to  be 
read  on  the  trial  of  the  cause. 

Blincoe  v.  Berkely,  406 

8.  In  such  a  case  the  appearance  of  the  adverse 
party  at  the  takinsr  of  the  deposition.  Is  no  waiver 
of  the  objection,  406 

9.  An  execution  of  the  same  court,  used  as  evi- 
dence upon  the  trial  of  the  cause,  will  be  regarded 
by  this  court  as  part  of  the  record,  without  a  certio- 
rari. 

Preston  v.  The  Auditor,  471 

10.  Depositions  taken  in  a  cause,  relative  to  the 
same  subject  but  not  between  the  same  parties, 
cannot  be  read  in  evidence  in  a  subsequent  suit 

Rowe  V.  Smith.  487 

11.  Depositions  taken  in  a  suit  with  the  fac- 

8  tor,  may  be  read  in  a  suit  with  the  principal  *f or 
the  same  cause. 

Ritchie  &  CO.  V.  Lyne,  488 

EXECUTION. 

1.  If  property  be  taken  under  a  writ  of  fl.  fa.  and 
restored  to  the  defendant  by  order  of  the  plaintiff, 
no  new  execution  can  be  issued  on  the  Judgment. 

Baird  v.  Rice,  18 

2.  If  the  sheriff  takes  disputed  property,  under  a 
writ  of  fl.  fa.  he  may  file  a  bill  of  interpleader  asralnst 
the  contending  parties,  22 

3.  If  the  plaintiff  has  Judgment  ag'ainst  the  prin- 
cipal &  his  surety,  on  which  fl.  fa.  issues,  and  property 
is  taken,  the  title  to  which  is  disputed,  the  plaintiff  is 
not  bound  to  indemnify  the  sheriff  in  order  to 
force  a  sale,  52 

4.  Vide  Slaves. 

5.  If  the  plaintiff  sues  out  a  second  execution 
before  the  property  taken  under  the  first  is  disposed 
of,  he  waives  the  first,  and  destroys  the  lien  on  the 
property  taken  under  it. 

Echols  V.  Graham,  493 

8.  The  high  sheriff  may  give  parol  testimony.  In  a 
motion  ag'ainst  his  deputy,  that  the  recovery 
asrainst  himself  was  founded  on  the  misconduct  of 
the  deputy. 

Shelton  v.  Ward,  588 


EXECUTORS  AND  ADMINISTRATORS. 

1.  No  suit  lies  on  an  executor's  bond  until  a  pre- 
vious suit  Is  brought  affainst  the  executor. 

Call  V.  Rufiln,  384 

2.  In  a  suit  on  an  administration  bond,  if  the 
declaration  does  not  state,  that  the  plaintiffs  sue 
as  Justices,  it  is  a  fatal  variance  :  and  the  adminis- 
tration bond  cannot  be  given  in  evidence. 

Cabell  V.  Hardwlcke,  345 

8.  la  such  a  case  the  pleadings  ouffht  to  state,  for 

whose  benefit  the  suit  was  brought,  345 

FINES. 

If  in  an  indictment  against  4  for  an  assault,  one 
dies,  and  the  Jury  assess  the  fine  jointly,  it  Is  error. 

Jones  V.  The  Commonwealth,  5fi6 

FORTHCOMING  BOND. 

1.  If  a  forthcoming  bond  be  taken  for  more  than 
the  sum  due  by  the  execution,  and  the  plaintiff  re- 
lease the  excess,  the  bond  will  support  a  Judgment. 

Scott  V.  Hornsby,  41 

2.  If  a  forthcominff  bond  include  an  excess  and 
the  plaintiff  (after  Judgment,  but  during  the  same 
term)  release  the  excess,  the  defect  is  thereby 
cured  and  the  Judgment  rendered  valid. 

Bell  V.  Marr,  47 

8.  If  before  the  act  of  *94,  the  sheriff  in  taking  a 
forthcoming  bond,  included  his  commissions  on  the 
debt,  it  was  erroneous:  but.  in  such  case,  the  bond 
is  not  void:  and  judgment  shall  be  entered  for  the 
sum  due,  without  the  commissions. 

Worsham  v.  Effgleston.  48 

9  *4.  If  in  a  forthcoming  bond,  the  Teneri  be 

rig-ht,  thouR-h  the  Solvendum  be  wron^,  it  will 
not  vitiate:  but  the  bond  is  g-ood. 

Williamson  v.  M'LiOcklin,  49 

5.  If  a  forthcoming  bond  be  taken  payable  to  the 

sheriff,  he  may  maintain  an  action  of  debt  upon  it. 

Beale  v.  Downman,  840 

GUARDIAN  &  WARD. 

1.  Action  lies  against  the  security  to  a  smard- 
lan's  bond,  without  any  previous  suit  against  the 
principal. 

Call  V.  Rufiln,  333 

2.  If  the  condition  of  the  bond  do  not  state  the 
appointment  of  the  ruardian,  it  is  neverthelesjs 
sufficient,  833 

8.  One  guardian's  bond  may  be  taken  for  two 
orphans,  3S3 

HABEAS  CORPUS. 

1.  Must  be  served  on  the  court  or  delivered  to 
the  sheriff. 

Fleming  v.  Bradley,  203 

HEIR. 

1.  The  same  person  may  be  ch^ryed  as  heir  and 
devisee  in  one  action. 

Baird  V.  Mattox,  S72 

2.  To  oust  the  heir,  an  actual  devise  must  be 
found,  430 

JEOFAILS. 

1.  Vide  amendment. 

INT  AILS. 

1.  By  the  act  of  1776,  for  docking  Intalls,  all  re- 
mainders as  well  contingent  as  vested,  are  utterly 
barred:  whether  the  in  tall  be  created  before  or 
after  passing  of  the  act. 

Carter  v.  Tyler,  105 

2.  Nor  will  the  court  in  order  to  avoid  this  effect, 
construe  that  to  be  an  executory  devise,  which 
before  would  have  been  held  to  be  a  contingent 
remainder. 

Carter  v.  Tyler.  IQ5 

8.  The  act  of  1770,  for  docking  intalls.  is  not 
unconstitutional. 

Carter  v.  Tyler.  1Q5 

INTEREST. 

1.  Evidence  may  be  given  to  the  Jury,  on  the  plea 
of  payment  to  a  bond,  that  the  plaintiff  was  absent, 
in  forelffu  parts  beyond  seas,  in  order  to  extin- 
guish the  interest. 

M'Call  V.  Turner,  133 

2.  A  forthcoming  bond  taken  for  a  debt  orlsrinai- 
ing  before  the  late  act  allowing  six  per  cent,  only 
bears  an  interest  of  five  per  cent 

Brook  V.  Roane,  2O6 

8.  Qu.  If  in  an  action  of  debt  upon  a  bond,  the 
defendant  brings  in  the  principal  and  a  lesser  sum. 
than  is  calculable  on  the  face  of  the  bond,  with  the 
costs:  and  the  plaintiff  refuses  to  accept  it  the 
court  can  on  motion  decide,  whether  more  interest 


222 


tCALL 


ViRGnoA  Rbpokts,  Anhotatbd. 


INDEX 


Is  due?  or  whether  there  ouffht  not  to  be  an  Issne 
and  a  trial  by  jnry? 

Barret  y.  Tazewell,  115 

JUDGMENTS. 

1.  Jndffment  cannot  be  entered  for  certifl- 

10  cates  in  an  action  *at  common  law. 

Graves  V.  Webb,  448 

Vide  Eyldence,  No.  6 

JURISDIC5TION. 

1.  No  appeal  lies  from  an  interlocutory  decree  of 
the  high  court  of  chancery. 

Grymes  y.  Pendleton.  54 

&  Not  even  if  the  parties  consent  to  the  appeal. 

M'Canl  y.  Peachey.  66 

Vide  Equity,  No.  2 

LANDS. 

1.  A  reasonable  degree  of  strictness  is  necessary 
in  entries  for  land. 

Banter  v.  Hall.  200 

SL  Dismission  of  a  caveat  unless  it  be  on  the 
merits*  is  not  binding.  206 

3.  Juries  generally  and  wisely  establish   reputed 
boundaries,  disregarding  mistaken  descriptions. 
Sbaw  V.  Clements,  438 

4  Inclusive  patent  to  three,  creates  a  Jointenancy. 
Jones  V.  Jones.  488 

&  A  father  and  three  sons  obtain  separate 
patents  for  400  acres  of  land,  each  adjoining  to  the 
other:  and  the  father  obtains  a  patent  for  another 
400  acres:  afterwards  the  three  take  one  inclusive 
patent  for  all  the  tracts  and  another  tract  of  1188 
acres:  this  destroys  the  separate  estates  in  the 
first  three  tracts:  and  creates  a  Jointenancy  in  the 
whole  V9i  acres  comprized  in  the  patent,  468 

&  Surrenders  depend  on  the  concurring  will  of 
the  parties,  466 

7.  It  has  been  decided  that  in  cases  of  interfer- 
ing bounds  upon  inclusive  patents,  lapsed  patents 
and  patents  for  surplus  lands,  priori^  shall  refer  to 
the  date  of  the  old  patent,  400 

Vide  Northern  Neck. 

LIEN. 

1.  If  L  give  a  mortgage  on  lands  to  B  &  co.  and 
then  the  arent  of  B  &  co,  and  I  agree  to  convey 
to  B.  on  his  securing  the  mortg-a^e  money:  after 
vhlch  H  gives  a  deed  of  trust  on  sundry  slaves,  for 
that  and  other  debts  to  a  succeeding  agent  of  B  & 
CO.  The  first  mortgage  is  discharged,  asa^ralnst  the 
pnrchaser.  though  B  &  co.  never  conveyed  to  H. 
Towler  v.  Buchanan.  188 

1  But  in  snch  a  case  if  the  lands  had  remained  in 
the  hands  of  H,  tbey  would  have  continued  lia- 
ble. 180 

3.  Leave  grlven  the  vendor  to  pnrsue  lands  in  the 
hands  of  a  purchaser,  with  notice  from  the  vendee 
for  balance  of  the  purchase  money. 

Graves  v.  M'Caul.  414 

LIMITATION  OP  SUITS. 

1.  Buns  in  equity  as  well  as  at  law  in  favour  of  an 
adrerse  possession. 

Harrison  v.  Harrison.  419 

1  Motions  are  included  in  the  terms  suits  and 
actions  in  the  act  of  1780  for  limitations  of  suits, 
ipon  penal  statutes. 

The  Anditor  v.  Graham,  475 

I  And  no  motion  lies,  after  the  period  pre- 

11  scribed  by  that  *act,  against  the  clerk  of  a 
court  for  a  fine  for  failing  to  return  an  account 

of  fees  chargred  by  him,  475 

MANDAMUS. 


How  to  be  served. 
Smith  V.  Dyer. 


MILLS. 


602 


1  Qnere.  If  in  a  petition  for  a  mill,  the  Ck)urt 
can  try  the  title  of  the  parties  to  the  land,  without 
liie  interven  tJon  of  a  j  ury  ? 

Wood  V.  Bonghan.  829 

1  If  the  Court  direct  an  issue  in  such  case,  in 
order  to  try  the  title,  it  will  not  be  error:  because 
::  is  still  open  for  discussion,  on  the  merits,  880 

3l  If  an  Inquisition  be  improperly  quashed,  the 
plaintiff  should  pray  a  new  writ  or  except  to  the 
Conn's  opinion. 

Noel  V.  Sale.  496 

i  The  deputy  sheriff  may  take  an  inquisition,    496 

MILITARY  CBBTIPIOATES. 

1-  Vid.  Certificates. 

i  11  a  military  certificate  be  lost:  and  afterwards 
^\&  to  a  bona  fide  purchaser,  without  notice,  still 
the  original  owner  may  maintain  trover  for  it, 
against  the  innocent  vendee. 

Wilson  V.  Bncker.  600 

Vide  Trustee. 


MORTGAGES. 

1.  What  shall  be  considered  a  conditional  sale  and 
not  a  mortgage. 

Chapman  v.  Turner,  280 

2.  If  C.  gives  an  instrument  of  writing  to  T.,  stating 
that  he  had  received  £80  and  had  put  a  slave  into 
the  hands  of  T.  as  a  security :  and  that  if  the  money 
was  not  repaid  on  or  before  a  certain  day,  T.,  was  to 
have  the  slave  for  £80,  this  is  a  conditional  sale,  and 
not  a  mortgage. 

Chapman  v.  Turner,  280 

8.  And  on  failure  to  pay  the  £30,  on  the  appointed 
day,  the  sale  becomes  absolute. 

Chapman  v.  Turner,  280 

4.  The  act  of  a  scrivener  shall  not  turn  a  mortg-age 
into  a  sale  and  prevent  a  redemption. 

Cnapman  v.  Turner.  280 

NORTHERN  NECK. 

1.  Lord  Fairfax  had  a  right  to  establish  rules  for 
issuing  grants,  and  applicants  were  bound  to  con- 
form to  them. 

Countz  V.  Geiger,  190 

Vid.  Lands. 

NOTICE. 

1.  If  a  notice,  which  is  the  act  of  the  party  and 
not  of  counsel,  be  general.  It  is  to  be  favorably 
expounded,  and  applied  to  the  truth  of  the  case  as 
far  as  it  will  bear:  but,  if  it  descends  to  particulars, 
it  must  be  correct  with  regard  to  them. 

Drew  V.  Anderson,  51 

2.  If  the  notice  be  sufficient  to  apprize  the  defend- 
ant, of  the  ground  of  the  motion,  it  is  sufficient. 

Graves  v.  Webb.  448 
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•PAPER  MONEY. 


1.  Although  parol  evidence  cannot  regularly 
be  admitted  to  shew  a  fact  not  contained  in  the 
bond,  yet  there  is  a  diversity  of  sentiment,  amongst 
the  judges,  whether  it  may  be  done  In  paper  money 
bonds  under  the  scaling  act. 

Smith  V.  Walker,  28 

2.  The  circumstances  to  be  enquired  into,  under 
the  act  for  scaling  paper,  must  be  such  as  arise 
in  the  contract  sued  on.  shewing  that  the  parties 
at  that  time,  contracted  on  the  idea  of  no  depre- 
ciation at  all,  or,  one  different  from  the  legal  scale. 

Bogle  V.  Vowles,  244 

8.  In  the  case  of  bonds  the  circumstances,  if  ad- 
mitted at  all,  must  be  very  strong  to  induce  a 
departure. 

Bogle  V.  Vowles,  244 

4.  Penalty  of  a  guardian's  bond  taken  in  paper 
money,  reduced  by  the  scale. 

Call  V.  Ruffln.  884 

5.  Payments  in  paper  money  for  debt  due  before 
1774,  good. 

Pryor  v.  Adams,  882 

6.  A  Private  act  of  Assembly,  for  sale  of  lands 
(part  of  which  belonged  to  infants)  and  the  sale 
being  for  ready  money,  the  payment  was  postponed, 
with  consent  of  the  trustees  appointed  by  the  act 
to  make  sale  of  the  lands,  during  which  the  paper 
money  depreciated,  but  payment  was  afterwards 
actually  made  in  paper  money,  and  a  conveyance 
made  by  the  trustees  to  the  purchasers,  who  were 
adult  co-parceners  :  the  sale  and  conveyance  are 
good,  and  the  purchasers  shall  not  be  affected  by 
the  depreciation. 

Taliaferro  v.  Minor,  624 

PARTIES  TO  SUITS. 

1.  The  executors  of  a  mortgagee  of  slaves,  and  not 
the  heir  should  bring  the  bill  to  foreclose. 

Harrison  v.  Harrison,  419 

8.  And  if  there  be  no  executors  or  administrators 
it  should  be  suggested  :  and  the  children  of  the 
mortgagee  should  be  made  parties,  419 

PAWNS. 

1.  If  foods  be  pawned,  without  a  day  of  redemp- 
tion fixed,  he  who  pawns  has  time  during  his  own 
life  to  redeem  :  but  his  executors  cannot  290 

PLEADINGS. 

1.  Whether  the  plaintiff  may  not  take  Judgment 
by  nil  dicit  as  to  that  part  of  his  demand  which  re- 
mains unanswered  by  the  plea. 

Baird  v.  Mattox,  270 

8.  Defendant  shall  not  be  received  to  object  to 
errors,  in  pleadings,  which  are  for  his  benefit 

Hammlt  v.  BuUit  607 

8.  Plea  of  conditions  performed  to  an  action  of 

debt  for  money  is  equivalent  to  the  plea  of  pay- 

I  ment  607 

Vide  variance. 
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POINTS  OF  LAW. 

18  1.  If  a  point  of  law  arise  in  *tlie  caase  the 

party  shoald  demur,  move  the  court  to  instruct 
the  Jury,  or  present  notes  for  a  special  verdict 
Syme  v.  Aylett,  106 

2.  If  the  evidence  be  partly  written  and  partly 
oral,  it  is  riffht  to  leave  It  to  the  Jury,  112 

8.  The  final  direction  of  the  court,  and  not  the  opin- 
ion of  one  Judffe,  is  to  be  considered  as  the  opin- 
ion of  the  court  to  the  Jury.  112 

4.  If  a  party  srets  the  opinion  of  the  court  upon  a 
poiqt  of  law  in  one  sbape,  he  shall  not  be  permitted 
to  object,  that  it  was  not  sriven  him  in  another. 

M*  Williams  v.  Smith,  128 

5.  Thouffh  the  opinion  of  the  court  below,  appears 
to  be  confined  to  one  point,  yet  if  it  appears,  upon 
the  whole  record,  that  the  Judarment  is  sulAtan- 
tially  risrht,  it  must  be  affirmed. 

Davies  V.  Miller.  127 

6.  The  Jury  have  a  right  to  decide  on  the  weight 
of  the  testimony:  and  the  court  only  decides 
whether  it  is  admissible? 

Bogle  V.  Sullivan t,  561 

PRISONERS. 

1.  If  the  debtor  be  able  to  pay  his  own  prison  fees, 
the  Jailor  cannot  demand  them  of  the  creditor. 

Rose  V.  Shore,  640 

2.  And  in  such  a  case,  if  the  creditor  has  paid  the 
fees  to  the  Jailor,  he  may  recover  them  back  in  an 
action  for  money  had  and  received  although  he  had 
given  a  bond  for  payment  of  them,  540 

PROCESS. 

A  writ  cannot  issue  from  one  district  court  into 
another  district:  although  it  be  against  Joint  de- 
fendants. 

M'Gall  V.  Turner,  188 

PUBLIC  DEBTORS. 

Interest  is  not  due  upon  the  damages,  until  after 
Judgment  against  a  public  collector. 

Gaskins  v.  The  Commonwealth,  194 

REPLEADER. 

1.  If  the  defendant  is  sued  as  heir  and  devisee, 
and  pleads  that  he  has  no  assets  by  descent,  on 
which  the  plaintiff  takes  issue,  and  a  verdict  be 
found  for  the  defendant,  a  repleader  shall  be 
awarded:  because  the  issue  has  only  tried  the  right 
to  the  descent,  and  not  to  the  devise. 

Baird  v.  Mattoz,  267 

2.  A  repleader  is  to  be  awarded  in  every  case 
where  the  right  has  not  been  decided,  268 

8.  And  this  although  no  motion  is  made  in  the 
court  below. 

Baird  v.  Mattox,  267 

4.  No  repleader  will  be  awarded  where  the  plead- 
ings do  not  shew  a  cause  of  action  in  the  plaintiff. 
Cabell  V.  Hardwlcke,  846 

REPLEVIN  WRIT  OP. 

1.  The  court  may  hear  evidence  after  verdict,  in 
case  of  a  replevin,  in  order  to  shew  that  the  land- 
lord distrained  for  more  rent  than  was  due, 

14      and  to  confine  the  Judgment  to  the  *rent  only. 
Maxwell  V.  Light,  117 

2.  Quere.  If  the  defendant  prays  a  retorno  ha- 
bendo  in  replevin,  he  can  claim  a  Judgment  for 
double  rent. 

Blincoe  v.  Berkeley,  404 

REPLEVY  BOND. 

1.  Executors  may  maintain  an  action  of  debt, 
upon  a  three  months  replevy  bond,  payable  to  their 
testator. 

Booker  v.  M'Roberts,  248 

RIGHT  WRIT  OF. 

1.  A  Special  verdict  may  be  found  in  a  writ  of 
right 

Shaw  V.  Clements,  429 

2.  The  Jury  may  assess  damages  in  a  writ  of  right 
Shaw  V.  Clements.  429 

8.  Proceedings,  In  a  writ  of  right  may  be  had  at 
rules. 

Shaw  V.  Clements,  429 

4.  If  the  demandant  in  a  writ  of  right,  neglects  to 
set  forth  the  boundaries  in  his  count,  it  will  be  er- 
ror after  verdict. 

Beverley  v.  Fogg.  484 

SHERIFF. 

1.  If  there  be  a  judgment,  for  too  much  money, 
against  the  Sheriff,  on  account  of  moneys  received 
by  his  deputy  on  an  execution,  he  cannot  recover 
the  amount  of  that  Judgment  against  his  deputy; 


for  he  shall  not  by  submitting  to  an  erroneous 
Judgment  saddle  the  deputy  with  it 

Drew  V.  Anderson,  51 

2.  If  to  an  execution  against  a  former  Sheriff,  the 
new  Sheriff  returns  that  he  has  taken  lands,  which 
were  claimed  by  another  person:  that  he  had  sum- 
moned two  Juries  on  the  title,  who  disagreed  and 
therefore  rendered  no  verdict :  that  not  having  aoy 
directions  from  the  agent  he  had  proceeded  no 
farther :  and  that  he  could  find  no  other  property : 
This  is  not  sufficient  to  prove  the  inability  of  the 
sheriff,  so  as  to  ground  a  Judgment  against  his  se- 
curity. 

Preston  v.  The  Auditor,  471 

8.  The  high  sheriff  against  whom  Judgment  has 
been  obtained,  on  account  of  the  misconduct  of  his 
deputy,  may  maintain  a  motion  against  his  deputy, 
under  the  act  of  1798. 

Shelton  v.  Ward.  688 

Vide  Evidence.  No.  6 

SLAVES. 

1.  In  order  to  annex  slaves  to  lands,  it  was  neces- 
sary that  co-extensive  estates  should  be  given  In 
both. 

Dunn  V.  Bray. 


2.  Names  of  slaves  taken  under  execution  should 
be  endorsed  on  the  writ 

Echols  V.  Graham.  492 

STATUTES. 

Are  to  be  construed,  as  near  the  reason  of  the 
common  law  as  may  be.  102 

STERLING  DEBT. 

A  sterling  Judgment  may  be  reduced  into 
16      currency  at  *the  time  of  entering  Judgment  on 
the  forthcoming  bond. 
Scott  V.  Hornsby,  42 

SURETY. 

Vide  Execution. 

1.  If  the  plaintiff  has  Judgment  against  a  principal 
and  security,  on  which  a  fl.  fa.  issues  and  property 
is  taken,  if  the  plaintiff  release  the  property  and 
gives  a  further  day  to  the  principal,  against  the 
consent  of  the  surety,  the  surety  is  discharged. 

Baird  v.  Rice,  18 

2.  The  security  la  entitled  to  Judgment  against 
the  principal  for  the  same  specific  thing,  which  he 
has  been  adjudged  to  pay  himself. 

Graves  v.  Webb,  448 

TRUSTEES. 

Trustee  of  a  certificate,  for  a  particular  pur- 
pose, cannot  apply  it  in  discharge  of  other  demands 
due  himself. 

Woodson  V.  Payne,  wo 

USURY. 

1.  A  being  indebted  by  bond  to  B.  in  £446:  11:  2d 
sterling,  on  the  17th  day  of  December  1787  assigns 
him  C.*s  boDd  for  £780  currency  at  the  agreed  value 
of  £882:  8:  2d  sterling  and  gives  a  new  bond  with  two 
securities  for  £106:  17:  2  sterling,  payable  in  March 
following:  this  is  usury. 

Gibson  V.  Frlstoe,  ^  fi» 

2.  In  such  a  case  it  Is  sufficient  if  the  verdict  flnd» 
facts  amounting  to  usury:  altho'  the  Jury  do  not 
find  the  corrupt  agreement  In  technical  words. 

Gibson  V.  Frlstoe,  d^ 

VARIANCE. 

1.  Where  the  declaration  was  for  £126  on  or  before 
the  first  day  of  April  then  next  ensuing  the  date  of 
the  obligation  with  Interest  from  the  1st  day  of 
January  then  next  ensuing  the  date  of  the  obliga- 
tion; and  the  obligation  was  for  payment  of  £125 
with  interest  from  the  1st  of  January  on  the  first  of 
April  next,  this  was  held  no  variance. 

Hammett  v.  Bullitt's  Exrs.  56B 

2.  Quere.  If  there  be  no  profert  of  the  deed  and 
the  defendant  takes  oyer,  he  can  take  advantage  of 
a  variance  by  demurrer,  or  should  plead  the  vari- 
ance? 

Macon  V.  Crump,  S75 

8.  If  one  of  two  executors  refer  a  matter  in  his 
own  right  and  one  in  right  of  his  testator:  and  the 
referees  thereon,  award  a  sum  of  money  to  himself, 
and  another  to  him  and  his  co-executor,  the  award 
is  good;  and  he  may  sue  upon  the  covenant  In  his 
own  name,  and  there  will  be  no  variance,  575 

VERDICT. 
1.  If  the  agreement  of  the  ^parties,  that  the 
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jory  may    render   a    privy   verdict,  be  substan- 
tially performed.  It  Is  snfflclent. 

M'Murray  v.  Oneal.  246 

&  If,  in  ejectment,  the  jury  find  for  the  plalnilfF 
one  cent  damasres  the  coart  may  extend  the  verdict 
and  make  it  read.  We  of  the  Jory  find  for  the  plain- 
tiff tbe  lands  in  the  declaration  mentioned  and  one 
cent  damages,  246 

3.  If  the  counsel  on  both  sides  asrree  to  certain 
facts  to  be  found  specially,  and  the  Jury  notwlth- 
staadinff  find  a  general  verdict,  it  is  a  srood  cause  to 
more  for  a  new  trial :  and  if  omitted,  in  the  court 
of  law.  it  will  be  a  proper  ground  for  an  injunction. 

Wilson  V.  Rucker,  500 

WILLS. 

I.  A  will  of  personal  estate  revoked  by  a  subse- 
qnent  will,  not  written  or  subscribed  by  the  testator, 
bat  which  was  proved  by  one  witness  only  to  have 
l)eea  prepared  by  the  testator's  directions,  corrected 


by  his  order,  and  which  he  afterwards  declared  to 
be  his  last  will. 

Glasscock  V.  Smither.  479 

2.  Quere,  if  there  be  several  clauses  in  a  will,  and 
some  of  them  devisinsr  lands  are  written  in  the  tes- 
tator's own  hand,  although  the  others  are  not,  the 
devise  of  the  land  will  be  good  without  two  wit- 
nesses ? 

Beverley  v.  Fow,  484 

WORDS. 

The  same  words  used  in  different  parts  of  the  will, 
have  the  same  meaning,  13 

WILLIAM  &  MARY  COLLEGE. 

1.  The  decision  on  the  motion  for  the  mandamus, 
was  upon  the  merits ;  and  therefore  as  Bracken 
had  no  right  to  the  office,  he  had  no  title  to  the 
salary. 

Bracken  v.  William  &  Mary  College,  16t 

Quere.  If  this  College  is  not  upon  a  public 
establishment,  161 
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To  the  Honorable  EDMUND  PENDLETON  Esquire,  President  of  the  Court  of  Appeals, 

Sir, 

The  gratitude  of  a  young  Author  for  a  Friend  and  Benefactor,  who  had  directed 
his  early  studies,  naturally  led  me  to  address  the  former  volume  of  this  work  to  the  Gentle- 
man whose  name  is  prefixed  thereto.  The  share  you  have  had  in  the  decisions  contained 
in  both,  independent  of  the  high  marks  of  confidence  and  approbation  which  you  have 
received  from  your  Country,  during  the  course  of  a  well  spent  Life,  obviously  points  yott 
out  as  the  person  to  whom,  above  all  others,  I  ought  to  inscribe  the  present  publication  : 
In  which  fidelity  has  been  my  chief  object ;  and,  through  the  politeness  of  the  Judges,  I 
hope  I  have  been  able  to  attain  it.  That  you  may  long  continue  to  occupy  the  great  Sta- 
tion, which  you  hath  hitherto  filled  with  such  distinguished  reputation  to  yourself  and 
benefit  to  the  Commonwealth,  is  the  sincere  wish  of.  Sir, 


Richmond, 

August  28th,  1802. 


Your  most  ob't  Servant, 


DANIEL  CALL. 
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ARGUBD  AND  DBTHRMINKD  IN  THB 

Court  of  Appeals  of  Vir([inia. 


OCTOBER  TERM,  1799. 


Fox  &  al.  V.  Cosby. 

[October  Term,  17W.] 

PlMdiiv— LMve  to  Amend  Plea— Bffect  Where  Plea 
b  Not  Aawnded.— If  defendant  obtains  leave  to 
amend  his  plea,  he  may  elect  to  make  the  amend- 
ment or  not  as  he  pleases:  and  if  he  fails  to  do  so, 
tbe  former  plea  is  not  withdrawn  bat  the  issue  on 
ic  sbonld  be  tried. 

iaiuts— How  Compelled  to  Appear.— Qner.  What 
proceeding  should  be  used  in  order  to  compel  an 
infant  defendant  to  appear  and  plead? 

Sume-Judgmtnt  by  Delaolt— Effect *^- It  is  error 
to  take  Judsment  against  an  infant  defendant  by 
default,  when  he  has  not  been  arrested,  or 
appeared  by  his  guardian,  notwithstanding  one 
ha.s  been  appointed,  by  the  court,  to  defend  him 
in  the  suit. 

Cosby  and  Gregory  as  surviving  partners 
of  James  Mills  A  Co.  brought  suit  in  the 
District  Court,  against  John  Fox  the  heir 
at  law  of  John  Fox  deceased,  and  Ann  Fox, 
William  Fox,  Thomas  Booth  Fox  and  Henry 
Fox  his  devisees,  upon  a  bond  given  by 
the  said  John  Fox  deceased,  wherein  he 
bound  himself  and  his  heirs  for  payment  of 
the  sum  of  ;f444.  4.  9}4.  The  writ  was 
executed  on  John  Fox,  Ann  Fox,  William 
Fox,  and  Thomas  B.  Fox,  and,  upon  their 
failing  to  appear,  the  conditional  order  was 
confirmed  against  them,  in  the  clerk's  oflSce. 
At  the  next  court  the  following  entry  was 
made  ^'on  the  motion  of  the  defendants  by 
their  attorney,  who  pleaded  payment  made 
bj  their  ancestor  and  testator ;  to  which 
the  plaintiff  replied  generally.  It  is  ordered 
that  the  judgment  obtained  in  the  office 
against  them  be  set  aside.'*  At  the  next 
court,  John  Fox,  on  the  plaintiff's  motion, 
was  appointed  guardian  to  the  defendant 
Henry  Fox;  and,  as  to  him,  the  plea  of 
payment  was  withdrawn,  and  the  cause 
sent  back  to  the  rules  for  further  proceed- 
ings to  be  had  therein,  with  leave  to  the 
other  defendants  to  plead  a  new  plea  set- 
ting forth  or  denying  assets.  A  rule  to 
plead,  was  afterwards  given,  in  the  clerk's 
office,  to  the  defendants;  who  failing  to 
comply     therewith,      the     plaintiff     at    a 

subsequent  rule  day,  took  judgment 
2        *by  nil  dicit;    which    not   being   set 

aside,  at  the  succeeding  term,  stood 
confirmed. 

*ifllsat»— Appolntaiaat  of  Oaardlan  Ad   Liteni.— In 

Campbell  ▼.  Huffhes,  12  W.  Va.  806,  it  is  said:  "It  is 
Tight  and  proper  that  guardian  ad  litem  should  be 
appointed  for  infant  defendants  in  ejectment  at 
ttie  proper  time:  and  the  plaintiff  In  such  action 
sbonld  see  that  such  iruardian  ad  litem  is  appointed 
at  the  proper  time,  and  the  infant  should  appear 
and  defend  by  gnardian  ad  litem.  See  1  Rob.  Prac. 
<old):  172.  178:  Fox  et  al.  v.  Cotby,  2  Call  1:  Roberts 
T.  Stanton,  SMunf.  129:  Brown  v.  McRae's  Ez'ors,  4 
Manf.  i»:  Beverleys  y.  Miller,  6Munf .  90. "  See  also, 
citing  the  principal  case.  Wells  v.  Winfree.  2  Munf. 
311  See  moaoffraphic  iftote  on  "Infants"  appended 
toCaperton  t.  Gregory.  11  Oratt  606. 


The  defendants  afterwards  petitioned  this 
court  for  a  writ  of  supersedeas;  and  for 
cause  assigned,  *'that  the  judgment  was 
entered  finally  against  all  the  defendants, 
although  the  plea  of  payment  had  only  been 
withdrawn  as  to  one  of  them ;  whereas  no 
judgment  could  legally  have  been  entered 
until  the  plea  of  payment  had  been  tried, 
and  a  verdict  found  thereon." 

Wickham,  for  the  plaintiff.  Made  two 
points,  1.  That  an  order  was  taken  at  the 
rules  against  an  infant  defendant ;  which 
he  submitted  could  not  be  done.  2.  That 
the  judgment  at  the  rules  was  against  all 
the  defendants;  which  he  insisted  was 
wrong,  as  three  of  the  defendants  had 
plead  payment,  and  the  plea  not  being 
withdrawn,  ought  to  have  been  tried,  as  to 
those  defendants.  For  the  leave  to  plead 
a  new  plea,  if  not  exercised,  was  no  waiver 
of  the  first  plea. 

Call,  contra.  It  is  the  constant  course  in 
all  the  courts  to  take  orders  at  the  rules 
against  infant  defendants  as  well  as  against 
adults;  and  no  distinction  in  point  of  prac- 
tice is  ever  made  between  them.  The  leave 
taken,  by  the  other  defendants,  to  plead  a 
new  plea  was  a  waiver  of  their  former 
plea.  But  if  this  be  not  so,  the  judgment 
is  certainty  right  as  to  the  infant  defend- 
ant. Because  the  judgment,  at  rules,  is  in 
that  case  to  be  considered,  as  only  applica- 
ble to  him.  For  the  addition  of  the  letter 
S,  to  the  word  defendant,  is  only  a  mis- 
prision of  the  clerk;  (as  the  setting  aside 
the  office  judgment  could  not  apply  to  the 
infant  defendant,  for  none  had  been  given 
against  him ;  and  therefore  the  entry  could 
only  relate  to  those  against  whom  the  office 
judgment  had  been  rendered,)  which  being 
apparent  upon  the  record,  the  court  will  not 
regard  it ;  but  will  consider  the  case  in  the 
same  manner,  as  if  the  letter  S  had  not 
been  added;  and  then  it  will  be  a  judg- 
ment against  the  infant  defendant 
3  only;  and  *the.  cause  will  remain, 
upon  the  issue  docket,  as  to  the  other 
defendants;  and  as  to  them  may  be  tried 
hereafter,  if  it  is  found  necessary. 

Wickham,  in  reply.  The  order  at  rules 
is  certainly  against  all  the  defendants, 
which  for  the  reasons  before  given  was 
clearly  wrong.  If  the  contrary  were  true, 
and  the  cause  as  to  the  defendants  who 
plead  payment  was  still  on  the  issue  docket, 
it  might  be  made  to  appear  by  writ  of  cer- 
tiorari. But  the  reverse  is  unquestionably 
the  case;  and  the  whole  cause  has  been 
decided  on  by  the  order,  at  rules,  notwith- 
standing there  was  a  good  plea  for  some  of 
the  defendants. 

Cur.  adv.  vult. 
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To  the  Honorable  EDMUND  PENDLETON  Esguire,  President  of 


The  gratitude  of  a  joung  Author  for  a  Friead  and  Benefa 
bia  early  studies,  iiaturall  j  led  me  to  address  the  former  volume  of  t 
man  whose  name  is  pretiied  thereto.     The  share  you  have  had  in  t 
In  t>oth,  independent  of  the  high  marks  of  confidence  and   appro) 
received  from  your  Country,  during'  the  course  of  a  well  spent  Lif 
out  as  the  person  to  whom,  above  all  others,  I  oug'ht  to  inscribe  t 
In  which  fidelity  has  been  my  chief  object ;  and,  through  the   poli  '•■. 
hope  I  have  been  able  to  attain  it.     That  you  may  long-  continue         i 
tion,  which  you  hath  hitherto  filled  with  such  disting'uished  re' 
benefit  to  the  Commonwealth,  is  the  sincere  wish  of,  Sir, 

Your  moat  ob't  Serv:- 


JUDGES 

OF  TEE 

COURT     OF     APPr 

DURING  XHK  tlUS  OF  THBSB  XBPO' 

Edmund  PBifDunoN,  Esq. 
Petbr  Lyons,  Esq. 
Paul  Carrington,  Esq. 
WiLLuu  Plbuino,  Esq. 
Sfbncsr  Boame,  Esq. 

Attorney  General. 
BoBBKT  Brooke,  Esq. 
Phii,ip  Norbornb  Nich 
Appointed  December  4,  1800,  to  fill  the  vacancy  occas^ 


TABLE  OF  CASES  RE 


Allen  T.  Minor 

Anderson  v.  Anderson 
Alexander  V.  Herbert..!"." 
Brookev.  Gordon  

B?S*n^rj2Sr™?"""'' ■■■- 

bSS?'' SaS's  "■  '^''«rrtUeA  al'./.X 

^S"'."'?  *■■    "aJewn. .v. '.■.■.■.■. 

Dunlopr.  CommoaffealUi        

Deanea  v.  Scrlba  A  J   _. 

m-nmrnonij  V,  Sated  

FlemfQfST.  wmta..   - 

Fleldy.  Culbreath -  -   . 

Querranlv.  Tayloe..      -    -  , 

Graliamv.  Woodson.. -  , 

S"""."-- ^VIJJIaajaoD,;; -   -  " 

gfoS.'S'e%^?.,^'„^°Sk- /.-,-_-_- 

Hepburn  V.  Lewis.    ^ -  -   _ 

Som"'hc"i?i°'''-''"-'-'-'-'.\ : :  - ' 
■S««v'^i.'ia^r.v."' ■■■■■■■"■" -" -'  -  r .- 


■  70  ,  Jame^ "' 

■  ««    JoUnst" 

■  B08    Knoi  ^ 

■  812    Ker'  " 

■  -  BBO  Ma: 
. .  4W,  M-C 

..  biD  Ma 

. .     Its  M3 


npe:'*    '- 

.^  mm  r«tt  =»"*° 

liiiB^hi  of  Btoo- 

Th^  tterr  i*  ' 

een     tte    original 


,pe   IkU  diBtiact 


'I 


.-".ill  •.^aio*'' 


7-9 


•^ASKv^ 


i«;  : 


••'  .^  • 


■<  ■ 


m  tf  rnfi,i, 


•       fr    i 


'irn**f 


il 

•y 

•n- 

re- 

r  in 

the 

That 

ampe 

took 

ought 

:  until 

years. 

«r    was 
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•ther   the 

■II    in  the 

)e  consid- 
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■art  carried 

^session  of 

idse   of  the 
that  one  of 
^t  mentioned 
;c    tract,    on 
•  rsided,  called 
T  her  two  tracts 
-'parated  from 
and    from    the 
I  Lamb's  creek 
quarters  of  a 
miles   from    the 
lid  John  Champe 


'  f 


settled  a  quarter  and    ne- 
>on  after  the   purchase  and 
riage   articles.     That  from 
.ling  the  quarter  it  was  dis- 
n  the  manor   plantation    by 
he  Farm.     That  the   defend- 
mit  any  mistake  or  ambiguity 
lage  articles;    but   the   words 
ijoining    distinguish  the  tract 
ned,    in    Bronaugh's    deed   as 
from    the    other  two  called  the 
it    great   inconveniences  would 
m    receiving    parol  evidence  to 
deed   and  extend    its  operation, 
to   what   the   plain  words   would 
That  the  defendants  admit,  that 
ampe    jr.    took    possession  of  the 
ict,    which   he   held  for  sometime ; 
V  long   they  do  not  know;  perhaps 
s  death ;  they  presume  however  that 
.s  owing  to  William  Champe's  being 
nt   of  his  rights.     That  the  defend- 
dmit   the  devise   by  the  said  William 
pe  to  themselves.    To  this  answer  the 
tiffs  replied  generally, 
e  deposition    of  Chadwell    states,  that 
was  in  the  employ  of  John  Champe  the 
r ;  that  the  land  on  which  the  mansion 
ise  stood  and  that    bought  of  Bronaugh 
the  South  side  of  the  run   were  consid- 
vid  as  the  same  plantation,  overlooked  by 
1    overseer,    who   resided    at   the   manor 
lantation ;  that  the  two  tracts  were   only 
eparated  by  a  creek  and  run ;  and  that  the 
run    touches  the  farm  plantation ;  that  the 
farm   is  not  more  than  three  quarters  of  a 
mile   from  the   Lamb's  creek  tract.     That 
William   Champe  never  claimed  the  farm 
tract  till  a  little  before  his  death.    The  dep- 
osition of  Bruce  is  to  the  same  effect. 

Jones  states,  that  he  drew  the  articles. 
That  the  instructions  were  furnished  by 
John  Champe  and  (to  the  best  of  the  depo- 
nent's recollection)  in  his  own  hand  writ- 
ing. That  the  said  Charles  Carter 
9  called  at  his  house  for  the  articles  *and 
when  the  deponent  read  them  over  he 
objected  *4o  the  description  of  Bronaugh's 
land,  as  adjoining  to  the  Lamb's  creek 
tract;  saying  he  apprehended  the  tract  of 
land  called  the  farm,  which  was  intended  to 
be  settled  on  Mr.  Champe  by  his  father, 
was  not  adjoining  thereto,  and  would  not 
be  comprehended  by  the  description."  To 
which  the  deponent  replied,  that  the  deed 
was  drawn  agreeable  to  Col.  Champe's 
memorandum,  and  if  any  doubt  existed  re- 
specting the  farm  tract  of  land  it  should 
be  mentioned  to,  and  explained  by  Col. 
Champe.  Jordan,  states  that  all  the  lands 
on  both  sides  Lamb's  creek  were  considered 
as  one  plantation,  worked  by  the  same 
hands,  and  overlooked  by  the  same  over- 
seer. The  deposition  of  Robinson,  states, 
that  he  was  called  on  to  witness  the  mar- 
riage articles ;  that  Charles  Carter  **  objected 
to  some  words;  which  he  said  did  not  fully 
mention  the  lands  promised.  That  the  said 
John  Champe  the  elder  answered,  that  there 
was  no  occasion  for  an    alte**"  *  '  -  Hir 

meaning  was  to  give  h' 
plantation  and  all  his  la 
swamp,  and  also  the  Ian 
Jeremiah  Bronaugh,  ment 
riage  settlement;  and  ah 
that   should  be  on   the  fs 
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POINTS  OF  LAW. 

18         1.  If  a  point  of  law  arise  in  *the  cause  the 
party  should  demur,  move  the  court  to  Instruct 
the  jury,  or  present  notes  for  a  special  verdict. 
Syme  v.  Aylett,  106 

8.  If  the  evidence  be  partly  written  and  partly 
oral,  it  is  rifirht  to  leave  It  to  the  Jury.  118 

8.  The  final  direction  of  the  court  and  not  the  opin- 
ion of  one  Judffe,  is  to  be  considered  as  the  opin- 
ion of  the  court  to  the  Jury,  118 

4.  If  a  party  sets  the  opinion  of  the  court  upon  a 
poiqt  of  law  in  one  shape,  he  shall  not  be  permitted 
to  object,  that  it  was  not  ffiven  him  in  another. 

M' Williams  v.  Smith,  128 

5.  Thouffh  the  opinion  of  the  court  below,  appears 
to  be  confined  to  one  point,  yet  if  it  appears,  upon 
the  whole  record,  that  the  Judgment  is  sulfttan- 
Ually  right  it  must  be  affirmed. 

Davies  v.  Miller,  127 

0.  The  Jury  have  a  right  to  decide  on  the  welirht 
of  the  testimony:  and  the  court  only  decides 
whether  it  is  admissible? 

Boffle  V.  Sullivan t,  661 

PRISONERS. 

1.  If  the  debtor  be  able  to  pay  his  own  prison  fees, 
the  Jailor  cannot  demand  them  of  the  creditor. 

Rose  V.  Shore.  640 

8.  And  in  such  a  case,  if  the  creditor  has  paid  the 

fees  to  the  Jailor,  he  may  recover  them  back  in  an 

action  for  money  had  and  received  although  he  had 

given  a  bond  for  payment  of  them,  640 

PROCESS. 

A  writ  cannot  issue  from  one  district  court  into 
another  district;  although  it  be  against  Joint  de- 
fendants. 

M'Call  V.  Turner,  188 

PUBLIC  DEBTORS. 

Interest  is  not  due  upon  the  damages,  until  after 
Judgment  against  a  public  collector. 

Qaskins  v.  The  Commonwealth,  194 

REPLEADER. 

1.  If  the  defendant  is  sued  as  heir  and  devisee, 
and  pleads  that  he  has  no  assets  by  descent  on 
which  the  plaintiff  takes  issue,  and  a  verdict  be 
found  for  the  defendant  a  repleader  shall  be 
awarded:  because  the  issue  has  only  tried  the  right 
to  the  descent,  and  not  to  the  devise. 

Baird  V.  Mattox,  867 

8.  A  repleader  is  to  be  awarded  in  every  case 
where  the  right  has  not  been  decided,  808 

8.  And  this  although  no  motion  is  made  in  the 
court  below. 

Baird  v.  Mattox,  257 

4.  No  repleader  will  be  awarded  where  the  plead- 
ings do  not  shew  a  cause  of  action  In  the  plaintiff. 
Cabell  V.  Hardwicke,  846 

REPLEVIN  WRIT  OF. 

1.  The  court  may  hear  evidence  after  verdict.  In 
case  of  a  replevin,  in  order  to  shew  that  the  land- 
lord distrained  for  more  rent  than  was  due, 

14      and  to  confine  the  Judgment  to  the  *rent  only. 
Maxwell  v.  Light  117 

2.  Quere.  If  the  defendant  prays  a  retorno  ha- 
bendo  in  replevin,  he  can  claim  a  Judgment  for 
double  rent 

Blincoe  V.  Berkeley.  404 

REPLEVY  BOND. 

1.  Executors  may  maintain  an  action  of  debt 
upon  a  three  months  replevy  bond,  payable  to  their 
testator. 

Booker  v.  M'Roberts,  348 

RIGHT  WRIT  OF. 

1.  A  Special  verdict  may  be  found  In  a  writ  of 
right 

Shaw  V.  Clements,  429 

2.  The  Jury  may  assess  damages  In  a  writ  of  right 
Shaw  V.  Clements,  429 

8.  Proceedings,  in  a  writ  of  right  may  be  had  at 
rules. 

Shaw  V.  Clements,  429 

4.  If  the  demandant,  in  a  writ  of  right  neglects  to 
set  forth  the  boundaries  in  his  count  it  will  be  er- 
ror after  verdict. 

Beverley  v.  Fogg.  484 

SHERIFF. 

1.  If  there  be  a  Judgment  for  too  much  money, 
against  the  Sheriff,  on  account  of  moneys  received 
by  his  deputy  on  an  execution,  he  cannot  recover 
the  amount  of  that  Judgment  against  his  deputy; 


for  he  shall  not  by  submitting  to  an  erroneous 
Judgment  saddle  the  deputy  with  it 

Drew  V.  Anderson,  51 

2.  If  to  an  execution  against  a  former  Sheriff,  tbe 
new  Sheriff  returns  that  he  has  taken  lands,  which 
were  claimed  by  another  person:  that  he  had  sum- 
moned two  Juries  on  the  title,  who  disagreed  and 
therefore  rendered  no  verdict ;  that  not  having  any 
directions  from  the  agent  he  had  proceeded  no 
farther  :  and  that  he  could  find  no  other  property  : 
This  is  not  sufficient  to  prove  the  inability  of  the 
sheriff,  so  as  to  ground  a  Judgment  against  his  se- 
curity. 

Preston  v.  The  Auditor,  471 

8.  The  high  sheriff  against  whom  Judgment  has 
been  obtained,  on  account  of  the  misconduct  of  bis 
deputy,  may  maintain  a  motion  against  his  deputy, 
under  the  act  of  1793. 

Shelton  v.  Ward,  538 

Vide  Evidence.  No.  5 

SLAVES. 

1.  In  order  to  annex  slaves  to  lands.  It  was  neces- 
sary that  co-extensive  estates  should  be  given  lu 
both. 

Dunn  V.  Bray, 


2.  Names  of  slaves  taken  under  execution  should 
be  endorsed  on  the  writ 

Echols  V.  Oraham,  498 

STATUTES. 

Are  to  be  construed,  as  near  the  reason  of  the 
common  law  as  may  be.  108 

STERLING  DEBT. 

A  sterling  Judgment  may  be  reduced  into 
16      currency  at  *the  time  of  entering  Judgment  on 
the  forthcoming  bond. 
Scott  V.  Hornsby,  48 

SURETY. 

Vide  Execution. 

1.  If  the  plaintiff  has  Judgment  against  a  principal 
and  security,  on  which  a  fl.  fa.  issues  and  property 
is  taken,  if  the  plaintiff  release  the  property  and 
gives  a  further  day  to  the  principal,  against  the 
consent  of  the  surety,  the  surety  is  discharged. 

Baird  v.  Rice.  18 

2.  The  security  is  entitled  to  Judgment  aga.inst 
the  principal  for  the  same  specific  thing,  which  he 
has  been  adjudged  to  pay  himself. 

Graves  v.  Webb,  44S 

TRUSTEES. 

Trustee  of  a  certificate,  for  a  particular  pur- 
pose* cannot  apply  it  in  discharge  of  other  demands 
due  himself. 

Woodson  V.  Payne,  &70 

USURY. 

1.  A  being  indebted  by  bond  to  B.  in  £446:  II:  8d 
sterling,  on  the  I7th  day  of  December  1787  assigns 
him  C's  bond  for  £780  currency  at  the  agreed  value 
of  £382:  8:  2d  sterling  and  gives  a  new  bond  with  two 
securities  for  £106:  17:  2  sterling,  payable  in  March 
following;  this  is  usury. 

Gibson  V.  Frlstoe,  ^  tt> 

2.  In  such  a  case  it  Is  sufficient  if  the  verdict  flnd» 
facts  amounting  to  usury:  altho'  the  Jury  do  not 
find  the  corrupt  agreement  in  technical  words. 

Gibson  V.  Frlstoe,  ez 

VARIANCE. 

1.  Where  the  declaration  was  for  £126  on  or  before 
the  first  day  of  April  then  next  ensuing  the  date  of 
the  obligation  with  interest  from  the  Ist  day  of 
January  then  next  ensuing  the  date  of  the  oblig-a- 
tion;  and  the  obligation  was  for  payment  of  £I2& 
with  interest  from  the  1st  of  January  on  the  first  of 
April  next  this  was  held  no  variance. 

Hammett  v.  Bullitt's  Exrs.  bcs 

8.  Quere.    If  there  be  no  profert  of  the  deed  and 
the  defendant  takes  oyer,  he  can  take  advantaire  of 
a  variance  by  demurrer,  or  should  plead  the  vari- 1 
ance?  I 

Macon  v.  Crump,  575 

8.  If  one  of  two  executors  refer  a  matter  ia  bis 
own  right  and  one  in  right  of  his  testator:  and  the 
referees  thereon,  award  a  sum  of  money  to  himself, 
and  another  to  him  and  his  co-executor,  the  award 
is  good;  and  he  may  sue  upon  the  covenant  in  his 
own  name,  and  there  will  be  no  variance,  57s 

VERDICT. 
16  1.  If  the  agreement  of  the  ^parties,  tbat  the;, 


224 


I  CALL 


Virginia  Rbposts,  Annotatbd. 


INDEX 


jury  may    render   a    privy   verdict,  be  substan- 
tially performed.  It  is  sufficient 

M'Mnrray  t.  Oneal,  2M 

SL  If.  in  ejectment,  the  jury  find  for  the  plaintiff 
one  cent  damages  the  court  may  extend  the  verdict 
and  make  it  read.  We  of  the  jury  find  for  the  plain- 
tiff tlie  lands  in  the  declaration  mentioned  and  one 
cent  dama^res,  246 

I  If  the  counsel  on  both  sides  aarree  to  certain 
facts  to  be  found  specially,  and  the  jury  notwith- 
&taadinir  find  a  sreneral  verdict,  it  Is  a  rood  cause  to 
more  for  a  new  trial :  and  If  omitted.  In  the  court 
of  law.  It  will  be  a  proper  ground  for  an  Injunction. 


Wilson  V.  Rucker. 


500 


WILLS. 


1.  A  will  of  personal  estate  revoked  by  a  subse- 
quent will,  not  written  or  subscribed  by  the  testator, 
bat  whlcli  was  proved  by  one  witness  only  to  have 
been  prepared  by  the  testator's  directions,  corrected 


by  his  order,  and  which  he  afterwards  declared  to 
be  his  last  will. 

Glasscock  V.  Smlther.  479 

2.  Quere,  If  there  be  several  clauses  in  a  will,  and 
some  of  them  devlsinsr  lands  are  written  In  the  tes- 
tator's own  hand,  althousrh  the  others  are  not,  the 
devise  of  the  land  will  be  good  without  two  wlt- 
nes-ses  ? 

Beverley  v.  Fogg,  4M 

WORDS. 

The  same  words  used  In  different  parts  of  the  will, 
have  the  same  meaning.  13 

WILLIAM  Sl  MARY  COLLEGE. 

1.  The  decision  on  the  motion  for  the  mandamus, 
was  upon  the  merits :  and  therefore  as  Bracken 
had  no  rlsrht  to  the  office,  he  had  no  title  to  the 
salary. 

Bracken  v.  William  ft  Mary  Colleire,  101 

Quere.  If  this  Colleire  Is  not  upon  a  public 
establishment.  101 


V  R.  1  Call— IS 
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To  the  Honorable  EDMUND  PENDLETON  Esquire  y  President  of  the  Court  of  Appeals, 

Sir, 

The  gratitude  of  a  young  Author  for  a  Friend  and  Benefactor,  who  had  directed 
his  early  studies,  naturally  led  me  to  address  the  former  volume  of  this  work  to  the  Gentle- 
man whose  name  is  prefixed  thereto.  The  share  you  have  had  in  the  decisions  contained 
in  both,  independent  of  the  high  marks  of  confidence  and  approbation  which  you  have 
received  from  your  Country,  during  the  course  of  a  well  spent  Life,  obviously  points  you 
out  as  the  person  to  whom,  above  all  others,  I  ought  to  inscribe  the  present  publication : 
In  which  fidelity  has  been  my  chief  object ;  and,  through  the  politeness  of  the  Judges,  I 
hope  I  have  been  able  to  attain  it.  That  you  may  long  continue  to  occupy  the  great  Sta- 
tion, which  you  hath  hitherto  filled  with  such  distinguished  reputation  to  yourself  and 
benefit  to  the  Commonwealth,  is  the  sincere  wish  of.  Sir, 


Your  most  ob't  Servant, 


Richmond, 

August  28th,  1802. 
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ARGUED  AND  DKTKRMINBD  IN  THB 

Court  of  Appeals  of  Vir([inia. 


OCTOBER  TERM,  1799. 


Fox  &al.  V.  Cosby. 

[October  Term.  17W.] 

PteMHiig-LMve  to  Amend  Plea-Bffect  Where  Plea 
b  Not  Aawiided.^If  defendant  obtains  leave  to 
amend  Ms  plea,  he  may  elect  to  make  the  amend- 
ment or  not  as  he  pleases;  and  if  he  fails  to  do  so, 
tbe  former  plea  is  not  withdrawn  bat  the  issue  on 
it  should  be  tried. 

lofaats— How  ConipeUed  to  Appear.— Quer.  What 
proceeding  shonld  be  nsed  in  order  to  compel  an 
infant  defendant  to  appear  and  plead? 

S&mt-Jvtdgmtnt  by  Detanit— Bffect*^"It  is  error 
to  take  Jadgment  against  an  infant  defendant  by 
default,  when  he  has  not  been  arrested,  or 
appeared  by  his  ffnardian,  notwithstanding  one 
hat  been  appointed,  by  the  court,  to  defend  him 
in  the  suit. 

Cosby  and  Gregory  as  surviving  partners 
of  James  Mills  A  Co.  brought  suit  in  the 
Di.^trict  Court,  against  John  Fox  the  heir 
at  law  of  John  Fox  deceased,  and  Ann  Fox, 
William  Fox,  Thomas  Booth  Fox  and  Henry 
Fox  his  devisees,  upon  a  bond  given  by 
the  said  John  Fox  deceased,  wherein  he 
bound  himself  and  his  heirs  for  payment  of 
the  sum  of  £i44,  4.  9}4.  The  writ  was 
executed  on  John  Fox,  Ann  Fox,  William 
Fox,  and  Thomas  B.  Fox,  and,  upon  their 
failing  to  appear,  the  conditional  order  was 
confirmed  against  them,  in  the  clerk's  oflSce. 
At  the  next  court  the  following  entry  was 
made  **on  the  motion  of  the  defendants  by 
their  attorney,  who  pleaded  payment  made 
bj  their  ancestor  and  testator ;  to  which 
the  plaintiff  replied  generally,  It  is  ordered 
that  the  judgment  obtained  in  the  office 
&g^inst  them  be  set  aside."  At  the  next 
court,  John  Fox,  on  the  plaintiff's  motion, 
was  appointed  guardian  to  the  defendant 
Henry  Fox;  and,  as  to  him,  the  plea  of 
payment  was  withdrawn,  and  the  cause 
sent  back  to  the  rules  for  further  proceed- 
ings to  be  had  therein,  with  leave  to  the 
other  defendants  to  plead  a  new  plea  set- 
ting forth  or  denying  assets.  A  rule  to 
plead,  was  afterwards  given,  in  the  clerk's 
oflBce,  to  the  defendants;  who  failing  to 
comply     therewith,      the     plaintiff     at    a 

subsequent  rule  day,  took  judgment 
2        *by  nil  dicit;    which    not   being   set 

aside,  at  the  succeeding  term,  stood 
confirmed. 

lofiiits— AppolataieBt  of  Qnardlan  Ad   Litem.— in 

Campbell  y.  Huffhes,  IS  W.  Va.  200.  it  Is  said:  "It  is 
riffbt  and  proper  that  irnardian  ad  litem  should  be 
appointed  for  infant  defendants  in  ejectment  at 
the  proper  time:  and  the  plaintiff  in  such  action 
should  see  that  such  iruardian  ad  litem  is  appointed 
at  tbe  proper  time,  and  the  infant  should  appear 
and  defend  by  ffuardian  cut  litem.  See  1  Rob.  Prac. 
<old);  ITS,  173:  Fox  tt  td.  v.  Cotby,  2  Call  1:  Roberts 
T.  Stanton,  2  Mnnf.  120:  Brown  v.  McRae's  £x*ors,  4 
Manf.  4»:  Beverleys  v.  Miller,  6Munf.  90/'  See  also, 
dUag  the  principal  case.  Wells  v.  Winfree.  2  Munf. 
3it  See  monogrraphic-iftote  on  ^'Infants"  appended 
toCaperton  ▼.  Gregory.  11  Gratt.  506. 


The  defendants  afterwards  petitioned  this 
court  for  a  writ  of  supersedeas ;  and  for 
cause  assigned,  *'that  the  judgment  was 
entered  finally  against  all  the  defendants, 
although  the  plea  of  payment  had  only  been 
withdrawn  as  to  one  of  them ;  whereas  no 
judgment  could  legally  have  been  entered 
until  the  plea  of  payment  had  been  tried, 
and  a  verdict  found  thereon." 

Wickham,  for  the  plaintiff.  Made  two 
points,  1.  That  an  order  was  taken  at  the 
rules  against  an  infant  defendant;  which 
he  submitted  could  not  be  done.  2.  That 
the  judgment  at  the  rules  was  against  all 
the  defendants;  which  he  insisted  was 
wrong,  as  three  of  the  defendants  had 
plead  payment,  and  the  plea  not  being 
withdrawn,  ought  to  have  been  tried,  as  to 
those  defendants.  For  the  leave  to  plead 
a  new  plea,  if  not  exercised,  was  no  waiver 
of  the  first  plea. 

Call,  contra.  It  is  the  constant  course  in 
all  the  courts  to  take  orders  at  the  rules 
against  infant  defendants  as  well  as  against 
adults;  and  no  distinction  in  point  of  prac- 
tice is  ever  made  between  them.  The  leave 
taken,  by  the  other  defendants,  to  plead  a 
new  plea  was  a  waiver  of  their  former 
plea.  But  if  this  be  not  so,  the  judgment 
is  certainty  right  as  to  the  infant  defend- 
ant. Because  the  judgment,  at  rules,  is  in 
that  case  to  be  considered,  as  only  applica- 
ble to  him.  For  the  addition  of  the  letter 
S,  to  the  word  defendant,  is  only  a  mis- 
prision of  the  clerk ;  (as  the  setting  aside 
the  office  judgment  could  not  apply  to  the 
infant  defendant,  for  none  had  been  given 
against  him ;  and  therefore  the  entry  could 
only  relate  to  those  against  whom  the  office 
judgment  had  been  rendered,)  which  being 
apparent  upon  the  record,  the  court  will  not 
regard  it ;  but  will  consider  the  case  in  the 
same  manner,  as  if  the  letter  S  had  not 
been  added ;  and  then  it  will  be  a  judg- 
ment against  the  infant  defendant 
3  only;  and    *the    cause    will    remain, 

upon  the  issue  docket,  as  to  the  other 
defendants;  and  as  to  them  may  be  tried 
hereafter,  if  it  is  found  necessary. 

Wickham,  in  reply.  The  order  at  rules 
is  certainly  against  all  the  defendants, 
which  for  the  reasons  before  given  was 
clearly  wrong.  If  the  contrary  were  true, 
and  the  cause  as  to  the  defendants  who 
plead  payment  was  still  on  the  issue  docket, 
it  might  be  made  to  appear  by  writ  of  cer- 
tiorari. But  the  reverse  is  unquestionably 
the  case;  and  the  whole  cause  has  been 
decided  on  by  the  order,  at  rules,  notwith- 
standing there  was  a  good  plea  for  some  of 
the  defendants. 

Cur.  adv.  vult. 
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Virginia  Reports,  Annotated. 


PENDLETON,  President,  delivered  the 
resolution  of  the  court  to  the  following 
effect. 

There  is  clearly  error  as  to  the  four  de- 
fendants who  are  adults.  Their  plea  of 
payment  is  not  waived.  The  leave  to  plead 
additional  matter  prescribed  in  the  order, 
left  it  optional  in  them  to  make  use  of  it  or 
not  as  they  thought  proper;  and  therefore 
they  could  not  be  in  default,  for  not  availing 
themselves  of  the  privilege :  But  on  their 
failing  to  file  a  further  plea,  the  issue  on 
the  former,  should  have  been  tried  in  court. 

The  case  of  the  infant  defendant  has 
some  difficulty ;  but  since  it  does  not  appear, 
that  he  was  arrested,  or  ever  appeared  to 
the  action  (for  if  the  plea  for  the  defend- 
ants generally,  comprehends  him,  which  is 
doubtful,  that  appearance,  being  by  attor- 
ney* was  certainly  error  and  rectified  af- 
terwards,) a  guardian  was  appointed  by 
the  court  on  the  motion  of  the  plaintiffs ; 
but  it  is  not  shewn  that  he  acted,  or  ever 
had  notice  of  the  appointment.  The  ap- 
pearance of  the  infant  by  him,  at  the  rules, 
is  not  stated,  but  a  general  rule  to  plead 
given  against  all ;  and  at  the  next  rules, 
the  judgment  by  default  is  entered.  In- 
stead of  which,  the  clerk  should  have  cer- 
tified, that  upon  the  rule  to  plead  no 
4  plea  had  been  filed  *for  the  adults,  nor 

any  appearance  entered  for  the  in- 
fant, by  his  guardian.  Upon  which  the 
court  would  have  proceeded  to  try  the  issue 
as  to  the  former,  and  have  taken  steps  to 
compel  the  guardian  to  defend  the  infant, 
if  they  had  power  to  do  so,  or  have  assigned 
another  guardian  for  the  purpose.  The 
judgment  therefore  is  to  be  reversed,  and 
the  cause  remanded  to  the  District  Court 
for  further  proceedings  to  be  had  therein. 

The  judgment  was  as  follows, 

*  *The  court  is  of  opinion  that  there  is 
error  in  the  said  judgment  as  to  John,  Ann, 
William  and  Thomas  Booth  Tox  defendants 
in  the  original  suit,  in  this,  that  their  plea 
of  payment  not  having  been  waived,  al- 
though they  had  leave  to  plead  at  the  rules 
further  matter  prescribed  by  the  court,  the 
permission  was  optional  in  them,  and  they 
could  not  be  in  default  for  not  availing 
themselves  of  it,  but  on  their  failing  to 
file  a  further  plea,  the  cause  should  have 
been  tried  in  court  upon  the  former  issue 
joined.  And  that  there  is  also  error  in  the 
said  judgment  as  to  Henry  Fox  the  other 
defendant  in  the  said  suit,  who  being  an 
infant  is  not  stated  in  the  record  to  have 
appeared  by  his  guardian  to  defend  the  suit, 
nor  does  it  appear  that  the  guardian  ap- 
pointed by  the  Court,  on  the  motion  of  the 
defendants  ever  acted  under,  or  even  had 
notice  of  such  appointment,  and  therefore 
instead  of  the  judgment  by  default  entered 
at  the  rules  against  the  infant,  a  motion 
should  have  been  made  to  the  court  for  pro- 
ceeding against  that  guardian,  or  the  ap- 
¥)intment  of  another  for  the  defence, 
herefore  it  is  considered  that  the  said 
judgment  be  reversed  and  annulled  and 
that  the  plaintiffs  recover  against  the  de- 
fendants their  costs  by  them  expended  in 
the  prosecution  of  their  writ  aforesaid  here. 
And  it  is  ordered  that  the  cause  be  re- 
manded to  the  said  District  Court  for  fur- 
ther proceedings  to  be  had  therein." 


5  *Fleming8  v.  Willis. 

[October  Term,  17W.] 
Marriage  Artldea— Parol  Bvldence  to  Bxplaln.*— Parol 
evidence  admitted  to  explain  the  meaning  of  the 
parties,  in  marriage  articles,  when  a  conveyance 
is  called  for. 

Lewis  Willis  and  Anne  his  wife  and  John 
Taliaferro  brought  a  bill,  in  the  High 
Court  of  Chancery,  stating,  that  on  the  17 th, 
of  April  1762,  the  plaintiff  Anne,  daughter 
of  Charles  Carter,  being  about  to  inter- 
marry with  John  Champe  jr.,  son  of  John 
Champe,  it  was  agreed  between  the  fathers, 
that  the  said  Charles  Carter  should  pay  the 
said  John  Champe,  jr.  ;flOOO;  and  that  the 
said  John  Champe,  the  father,  should  give 
to  his  said  son  John  Champe  jr.  (amongst 
other  things)  in  fee  simple,  all  the  lands 
which  he  held  in  the  county  of  King  George 
above  Poplar  Swamp,  and  which  he  had 
purchased  of  Jeremiah  Bronaugh.  That 
notwithstanding  this  agreement  by  inden- 
ture, of  the  same  date,  it  was  stipulated 
among  other  things,  that  in  case  the  mar- 
riage took  effect,  the  said  John  Champe 
and  his  heirs  should  convey  to  his  said  son 
John  Champe  jr.  and  his  heirs,  all  that 
part  of  the  said  John  Champe' s  tract  of 
land,  whereon  he  then  lived,  lying  above 
the  eastern  branch  of  the  old  mill  run  called 
Lambs  creek,  and  the  land  bought  of  Bron- 
augh thereto  adjoining.  That  there  ia  a 
material  variance,  between  the  original 
agreement  and  the  said  indenture,  in  this, 
'4hat  the  said  John  Champe  held  distinct 
tracts  of  land  bought  of  Jeremiah  Bronaugh 
and  lying  above  Poplar  Swamp,  in  the 
county  of  King  George  aforesaid,  and  all 
of  them  except  one  called  the  farm  contain- 
ing by  estimation  acres  of  land  ad- 
joining to  the  said  tract  on  which  the  said 
John  Champe  lived  on  the  day  of  the  date 
of  the  said  Indenture ;  and  by  the  aforesaid 
description  of  Bronaugh 's  land  thereon, 
the  said  farm  although  distant  from  the 
manor  tract,  only  a  quarter  of  a  mile  and 
separated  only  by  a  small  slip  of  land 

6  of  *'*  William  Bronaugh,  is  omitted.'' 
That  John  Champe   the   father  died, 

leaving  William  Champe  his  eldest  son  and 
heir  at  law,  without  having  executed  a 
deed  agreeable  to  the  original  agreement 
or  even  according  to  the  said  Indenture, 
but  after  having  devised  an  estate  tail  only 
in  all  the  lands  above  Poplar  Swamp.  That 
the  said  John  Champe  jr.  also  departed  this 
life  in  1774,  and  by  his  last  will  devised 
the  whole  of  his  estate  real  and  personal 
to  the  plaintiff  Anne  for  life,  with  a  re- 
mainder in  tail  male  in  the  Farm  aforesaid 
to  John  Taliaferro. 

That  the  plaintiffs  applied  to  the  said 
William  Champe,  after  the  death  of  the 
said  John  Champe,  for  a  deed;  which  he 
always  refused,  and  died  in  1784;  having 
by  his  last  will  devised  the  omitted  tract 
called  the  Farm  as  aforesaid  to  Caroline, 
Jane,  Lucy  and  Mary  Fleming ;  to  whom 
the  plaintiffs  have  likewise  applied  to  exe- 


•Written  Contracts— When  Parol  Evidence  Admissi- 
ble to  Explain.— TilfiTbam  t.  Tilirbam.  28  Fed.  Cas.  1:254. 
it  Is  said,  written  contracts,  in  tbe  absence  of  f  rand, 
mistake,  ignorance  or  latent  ambiffnity,  cannot  be 
varied,  impaired  or  explained,  by  parol  evidence. 
Citing  FUndnof  v.  WillU,  2  Call  12:  Tabb  v.  Archer, 
8  H.  &  M.  416,  417,  which  latter  case  also  cites  the  prin- 
cipal case  at  paares  421,  429, 484.  Tbe  principal  case  is 
also  cited  in  Gatewood  v.  Burrus.  8  CSill  198. 
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cnte  a  deed  according  to  the  true  intent 
and  meaning  of  the  said  Charles  Carter  and 
John  Champe,  and  the  will  of  the  said  John 
Cbampe  jnnior ;  but  that  they  also  have  re- 
fused, alleging  that  the  said  Indenture  can- 
celled all  contracts  preceding  it:  Whereas 
the  plaintiffs  charge,  *^  that  before  the  sign- 
ing of  the  Indenture  aforesaid,  the  said 
Charles  Carter  objected  to  the  expression 
thereto  adjoining,  as  excluding  the  Farm 
aforesaid,  and  that  they  asked  the  said  John 
Champe  what  he  meant  by  Bronaugh's 
lands,  who  replied,  all  the  land  in  King 
George  county  above  Poplar  Swamp,  and 
that  the  said  Charles  Carter  immediately 
and  openly  desired  a  certain  John  Robinson 
who  was  present  at  signing,  to  take  notice 
of  what  then  passed."  The  bill  therefore 
prays  a  conveyance,  according  to  the  orig- 
inal agreement,  and  the  will  ot  the  said 
John  Champe  jr.  that  is  to  say,  for,  not 
only  the  tracts  of  Bronaugh  in  the  said 
Indenture  mentioned,  but  for  the  Farm 
tract  also. 

7  *There    is    a    second    bill,    which 
agrees  in   substance  with   the  first, 

bat  states  further,  that  the  said  John 
Champe  the  father  bought  of  Bronaugh 
three  tracts  of  land,  one  of  which  actually 
adjoined  to  the  tract  on  which  the  said  John 
Champe  lived,  and  the  other  two  were  only 
separated  therefrom  by  a  small  slip  of 
land,  not  more  than  four  hundred  yards 
wide.  That  the  whole  of  the  said  three 
tracts  only  contained  439  acres,  and  were 
always  considered  as  appendages  belonging 
to  and  a  part  of  the  manor  plantation  of 
the  said  John  Champe  the  elder,  and  were 
never  spoken  of  as  distinct  estates  from  the 
same.  That  an  attorney  was  directed  to 
draw  the  articles,  agreeable  to  the  original 
agreement,  which  being  drawn  and  ready 
to  be  executed,  on  the  day  of  the  marriage, 
the  said  Charles  Carter  objected  as  is  men- 
tioned in  the  first  bill  to  the  words  there- 
unto adjoining ;  and  received  the  answer  in 
the  said  first  bill  stated.  Of  which  the 
company  were  desired  to  take  notice.  That 
after  the  death  of  the  said  John  Champe 
the  elder,  the  said  John  Champe  jr.  took 
possession  of  the  whole  of  the  land  bought 
of  Bronaugh,  which  he  quietly  held  until 
his  death ;  comprizing  a  period  of  17  years. 
That  the  said  William  Champe  never  was 
possessed  of  the  said  lands  bought  of  Bron- 
augh; and  that  his  claim  was  only  founded 
on  the  mistake,  in  the  letter  of  the  mar- 
riage articles.  That  therefore  either  the 
explanation  of  the  articles  given  in  the 
bill  should  be  admitted,  or  should  be  consid- 
ered as  a  new  and  additional  marriage 
agreement,  which  had  been  in  part  carried 
into  execution,  by  the  long  possession  of 
the  said  John  Champe  jr. 

The  answer  admits  the  purchase  of  the 
three  tracts  from  Bronaugh;  that  one  of 
them  (to  wit,  that  which  is  first  mentioned 
in  Bronaugh's  deed)  joins  the  tract,  on 
which  the  said  John  Champe  resided,  called 
Lamb's  creek ;  but  that  the  other  two  tracts 
which  adjoin  each  other  are  separated  from 
the  first  mentioned  tract  and  from  the 
nearest  part  of  the  old  L^amb's  creek 

8  tract,  more  than  *three  quarters  of  a 
mile,  and  full   three  miles   from    the 

mansion  house  where  the  said  John  Champe 


dwelt.  That  he  settled  a  quarter  and  ne- 
groes thereon  soon  after  the  purchase  and 
before  the  marriage  articles.  That  from 
the  time  of  settling  the  quarter  it  was  dis- 
tinguished from  the  manor  plantation  by 
the  name  of  the  Farm.  That  the  defend- 
ants do  not  admit  any  mistake  or  ambiguity 
in  the  marriage  articles;  but  the  words 
thereunto  adjoining  distinguish  the  tract 
first  mentioned,  in  Bronaugh 's  deed  as 
aforesaid,  from  the  other  two  called  the 
Farm.  That  great  inconveniences  would 
result,  from  receiving  parol  evidence  to 
explain  a  deed  and  extend  its  operation, 
contrary  to  what  the  plain  words  would 
warrant.  That  the  defendants  admit,  that 
John  Champe  jr.  took  possession  of  the 
farm  tract,  which  he  held  for  sometime ; 
but  how  long  they  do  not  know ;  perhaps 
until  his  death ;  they  presume  however  that 
this  was  owing  to  William  Champe's  being 
ignorant  of  his  rights.  That  the  defend- 
ants admit  the  devise  by  the  said  William 
Champe  to  themselves.  To  this  answer  the 
plaintiffs  replied  generally. 

The  deposition  of  Chadwell  states,  that 
he  was  in  the  employ  of  John  Champe  the 
elder ;  that  the  land  on  which  the  mansion 
house  stood  and  that  bought  of  Bronaugh 
on  the  South  side  of  the  run  were  consid- 
ered as  the  same  plantation,  overlooked  by 
an  overseer,  who  resided  at  the  manor 
plantation ;  that  the  two  tracts  were  only 
separated  by  a  creek  and  run ;  and  that  the 
run  touches  the  farm  plantation  ;  that  the 
farm  is  not  more  than  three  quarters  of  a 
mile  from  the  Lramb's  creek  tract.  That 
William  Champe  never  claimed  the  farm 
tract  till  a  little  before  his  death.  The  dep- 
osition of  Bruce  is  to  the  same  effect. 

Jones  states,  that  he  drew  the  articles. 
That  the  instructions  were  furnished  by 
John  Champe  and  (to  the  best  of  the  depo- 
nent's recollection)  in  his  own  hand  writ- 
ing. That  the  said  Charles  Carter 
9  called  at  his  house  for  the  articles  *and 
when  the  deponent  read  them  over  he 
objected  *'to  the  description  of  Bronaugh*s 
land,  as  adjoining  to  the  I^amb's  creek 
tract;  saying  he  apprehended  the  tract  of 
land  called  the  farm,  which  was  intended  to 
be  settled  on  Mr.  Champe  by  his  father, 
was  not  adjoining  thereto,  and  would  not 
be  comprehended  by  the  description."  To 
which  the  deponent  replied,  that  the  deed 
was  drawn  agreeable  to  Col.  Champe's 
memorandum,  and  if  any  doubt  existed  re- 
specting the  farm  tract  of  land  it  should 
be  mentioned  to,  and  explained  by  Col. 
Champe.  Jordan,  states  that  all  the  lands 
on  both  sides  I^amb's  creek  were  considered 
as  one  plantation,  worked  by  the  same 
hands,  and  overlooked  by  the  same  over- 
seer. The  deposition  of  Robinson,  states, 
that  he  was  called  on  to  witness  the  mar- 
riage articles ;  that  Charles  Carter  *' objected 
to  some  words;  which  he  said  did  not  fully 
mention  the  lands  promised.  That  the  said 
John  Champe  the  elder  answered,  that  there 
was  no  occasion  for  an  alteration ;  for  his 
meaning  was  to  give  his  son  his  manor 
plantation  and  all  his  lands  above  Poplar 
swamp,  and  also  the  lands  he  bought  of 
Jeremiah  Bronaugh,  mentioned  in  the  mar- 
riage settlement;  and  also  all  the  negroes 
that    should  be  on    the  farm  plantation  at 
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the  time  of  his  death."  That  John  Champe 
jr.  took  possession  after  the  death  of  his 
father  and  mother.  That  he  never  heard 
that  William  Champe  ever  claimed  the  dis- 
puted lands ;  and  that  the  farm  plantation  is 
about  the  half  of  a  mile  from  I^amb's 
creek. 

Chadwell's  second  deposition  is  substan- 
tially the  same  as  the  first,  but  adds  that  the 
farm  is  not  more  than  600  yards  from 
Lamb's  creek  tract.  That  the  land  sold  by 
William  Champe  to  his  brother  John, 
called  Grant's  land,  lies  near  the  middle 
of  the  farm  land.  That  the  farm  land  does 
not,  in  any  part,  join  the  land  reserved  by 
Col.  John  Champe  for  his  son  William ;  but 
lies  most  convenient   to   the   Iamb's 

10  creek   tract  given  *to  John  Champe. 
That  without  the  farm  plantation  and 

slaves  John's  part  would  not  be  equal  to 
William's.  That  it  was  never  called  the 
farm  till  Champe  bought  it  of  Bronaugh 

The  deed  from  Bronaugh  to  Champe  is 
for  three  tracts  of  land  in  King  George,  to 
wit :  one  of  153  acres  bounded  by  Rappa- 
hannock river,  Lamb's  creek,  and  the  main 
road.  One  other  of  151  acres  bounded  by 
the  lands  of  Col.  William  Thornton  dec'd 
and  John  Grant ;  and  the  third  of  135  acres 
known  by  the  name  of  the  Hill's  tract 
bounded  by  the  lands  of  William  Rowley, 
John  Grant  and  Daniel  Grant. 

The  marriage  articles  are  for  **all  that 
part  of  his  the  said  John  Champe's  tract 
of  land,  whereon  he  now  lives,  lying  above 
the  eastern  branch  of  the  old  mill  run, 
called  Lamb's  creek  tract,  and  the  land 
bought  of  Bronaugh  thereunto  adjoining; 
together  with  all  the  negroes  now  on  the 
said  land    and  their   future  increase,  &c." 

The  deed  from  William  Champe  to  his 
brother  John  Champe  is  for  93^  acres, 
bounded  by  the  lands  of  Daniel  Grant's 
orphans,  and  side  line  of  the  said  John 
Champe;  thence  to  three  saplins,  joining 
the  lands  of  said  John  Champe ;  thence  to 
a  small  oak,  joining  still  to  the  said 
Champe's  land ;  thence,  joining  the  land  of 
Daniel  Grant's  orphans,  to  the  beginning. 

Marshall,  for  the  Appellants.  Two  ques- 
tions occur  in  this  cause;  1.  Whether  parol 
evidence  is  admissible  at  all?  2.  Whether, 
if  admissible,  the  evidence  produced  is 
sufficient  to  maintain  the  relief  sought  by 
the  bill? 

1.  The  cases  on  the  first  point  are  numer- 
ous. In  some  it  is  laid  down  as  a  clear 
principle  that  parol  evidence  can  in  no  case 
be  received  to  contradict  a  deed;  and  that 
it  can  only  be  received  to  rebut  an  equity. 
In  others  again  it  is  admitted,  that  where 
there  has  been  fraud,  or  a  clear  mistake, 
or  a  secret  trust,  there  parol  evidence 

11  may    also    be  'received    to    shew    it. 
But  in  all  it  has   been  received  with 

great  caution ;  and  none  of  them  has  gone 
so  far  as  the  present.  Cheney's  case  in  5 
Co.  68,  and  Altban's  case,  8  Co.  155,  are  the 
oldest  cases  upon  the  subject,  and  fully 
prove  the  rule.  But  amongst  the  modern 
cases  1  Wils.  34,  is  express.  F^or  there 
was  no  attempt  in  that  case  to  contradict 
the  deed,  and  yet  parol  evidence  was  re- 
jected. The  case  of  Meres  v.  Ansel  in  3 
Wils.  275  is  precisely  apposite  and  needs  no 
-^ent.     That  of  Brown  v.  Selwyn  Cas. 


Temp.  Talb.  240,  is  very  much  to  my  pur- 
pose. For  although  that  was  the  case  of  a 
will,  the  circumstances  were  much  stronger 
than  in  our  case;  and  yet  the  parol  evi- 
dence was  not  permitted.  The  general 
doctrine  is  confirmed  in  1  Bro.  M ;  and 
upon  a  full  review  of  all  the  cases  I  con- 
clude, the  rule  to  be  fixed,  that  parol  evi- 
dence shall  not  be  received  to  contradict  or 
vary  the  terms  of  a  deed;  unless  it  be  in 
some  of  the  instances  which  I  have  before 
mentioned.  For  example,  in  the  case  of  a 
latent  mortgage  not  inserted  in  the  deed ; 
but  that  case  turns  upon  the  fraud :  So  in 
the  case  of  a  secret  trust,  because  that 
affects  the  conscience  of  the  trustee ;  or 
lastly,  in  cases  of  oppression  imposition 
or  mistake;  which  are  circumstances  nec- 
essarily to  be  shewn  by  parol  evidence,  or 
the  relief  could  not  be  afforded.  But  xio 
case  can  be  produced,  which  goes  the 
length  of  deciding,  that  property  not  con- 
veyed by  the  terms  of  the  deed,  can  be 
comprehended  therein  by  the  aid  of  parol 
evidence,  unless  some  of  the  ingredients, 
just  mentioned,  existed  in  the  cause. 

2.  But  if  the  testimony  were  admissible, 
that  offered  is  nevertheless  not  competent 
to  establish  the  claim  of  the  plaintiffs. 
That  of  Jones  is  only  that  he  drew  the  ar- 
ticles according  to  Champe's  instructions ; 
which  so  far  from  supporting,  the  bill  goes 
to  defeat  it ;  because  it  aifords  a  presump- 
tion that  the  articles  correspond  with  tlie 
views  of  the  parties.  The  testimony  of 
Robertson  leaves  the  matter  doubtful, 
12  and  according  to  one  way  *of  consid- 
ering his  words,  the  declarations  of 
Champe  are  consistent  with  the  deed.  The 
reference  to  the  articles  seems  rather  to 
confine  his  meaning  to  the  lands  therein 
expressed.  At  most  his  testimony  is  nn- 
certain ;  and  therefore  can  never  be  a  proper 
foundation  for  overturning  a  fixed  rule  of 
law.  For  if  evidence,  liable  to  conjectures 
and  doubt,  be  introduced  into  questions, 
relative  to  the  construction  of  written  in- 
struments, then  all  the  dangers  of  parol 
evidence,  which  the  law  has  so  anxiously 
endeavored  to  guard  against,  will  be  in- 
creased. 

Randolph  contra.  The  case  of  Ross  v. 
Norvell,  1  Wash.  14,  goes  the  full  length, 
of  deciiding  the  principle,  we  contend  for, 
in  this.  It  proves  clearly  that  the  circum- 
stances of  each  case  are  to  determine, 
whether  parol  evidence  shall  be  received  or 
not?  The  addition  to  the  contract  actually 
made  by  the  evidence  there,  was  as  great 
as  that  which  is  desired  here.  The  3  Atk. 
388,  shews,  that  either  fraud  or  mistake  are 
proper  grounds,  for  the  introduction  of  this 
kind  of  testimony.  All  the  cases,  upon  the 
subject,  are  brought  together  by  Powell,  in 
his  book  of  devises ;  and  from  them  it  ap- 
pears, that  the  courts,  in  England,  are 
relaxing  from  the  former  strictness  of  the 
rule,  in  order  to  attain  the  justice  of  the 
case.  The  case  in  Wils.  is  repugnant  to 
that  in  Vern.  cited  by  the  court  in  Ross  v. 
Norvell;  and  the  effect  of  the  other  cases 
cited  by  Mr.  Marshall,  is  fully  considered 
by  the  court  in  that  case,  which  may  now 
be  considered  as  having  established  the 
rule. 

Advert  therefore   to    the  circumstances. 
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The  cotmsers  draft  was  objected  to  by  Car- 
ter, at  the  time  when  the  articles  were 
about  to  be  signed ;  and  Champe,  instead 
of  denying  that  they  were  wrong,  rather 
admits  it,  saying  he  meant  to  give  the 
whole  tract ;  and  therefore  that  it  was  un- 
necessary to  alter  them.  Consequently,  if 
he  did  not  mean  to  include  the  whole,  his 
expression  was  a  fraud;  because  it 
13  was  calculated  to  delude  those  *to 
whom  it  was  addressed.  Besides  the 
evidence  is,  that  all  these  lands  were  con- 
sidered as  forming  one  entire  tract;  and 
therefore  the  expression  was  calculated  to 
embrace  them.  But  what  8tr<*ngthens  this 
opinion  is,  that  William  suffered  John  to 
enjoy  them  unmolested:  although,  as  heir 
at  law,  he  might  have  entered  into  and  oc- 
cupied them  himself,  had  he  not  been  con- 
scious, that  they  were  included  in  the 
articles.  Robertson's  deposition  is  not 
liable  to  the  interpretation  contended  for; 
but  expressly  proved  the  objection  of  Car- 
ter, and  the  acknowledgment  of  Champe 
as  already  mentioned. 

Marshall,  in  reply.     I  admitted  the  prin- 
ciple in  Ross  v.  Norvell;  which  only  estab- 
lishes the   case  of   a  latent  mortgage ;  and 
the  circumstances    there   were    extremely 
flagrant.     But  that  case  proves  nothing,  in 
the  present  controversy;  because  here  it  is 
said  that  other  property,  than  has  actually 
passed,  was  meant  to  be  conveyed  by  these 
articles;    and  parol  evidence  is  offered    in 
support  of  it.     But  the  cases  which  I  cited, 
prove   that    It  cannot   be  done.      That  in 
Wills,    was  an  attempt  to  prove  that   other 
property    was   included  in    the   grant;  but 
the  attempt  did  not  succeed.     It  is  said  that 
the    circumstances     here    are    important; 
because  the  lands   were  all  conveyed  to  old 
Champe,  by  one  conveyance :  and  therefore 
that  they  were  meant  to   be   comprehended 
by  the  articles.    But,   although  they  were 
all  included  in  one  conveyance,   still  they 
were   different    tracts;  for   they    were  at  a 
considerable    distance    asunder.      It     was 
asked,    if  the  parties   did  not  mean    to   in- 
clude them  all  in  the  articles,  why  did  Wil- 
liam suffer  John   to  occupy  them?    and   I, 
in  my  turn,  ask,  why  if  they  did  consider 
them  as  included  did  William  undertake  to 
devise   them?    These  circumstances  prove 
nothing.     At  most  they  only  shew  that  at 
one  time   he   misapprehended  the  articles, 
and  at  another,  that  he  had  informed  him- 
self, upon  them.     I   repeat   again,    that   if 
parol  evidence  is  admitted  at  all,  it  should 
be  clear,  distinct  and  pointed ;  but  here  the 
testimony   offered   is    equivocal   and 
W       uncertain.    'It  may  be  reconciled  with 
the    articles.      For  if     old    Champe 
meant   to    include    the  whole    why    did  he 
particularize  them  by  the  words,   the  lands 
purchased  of  Bronaugh   in    the  settlement? 
It  would  have  been  enough   if  he  said,  the 
lands  bought  of  Bronaugh ;  and  it  was  not 
necessary  1o  have  added  the   other  words. 
That  addition  seems  to  tie  up  the  meaning; 
and  confines  it  to  the  articles  expressly. 
Cur.  adv.  vult. 

PENDI^ETON,  President,  delivered  the 
resolution  of  the  court  as  follows. 

This  is  a  bill  for  a  specific  execution  of  a 
marriage  agreement,  in  which  we  are  per- 
mitted by  reason    and  authority   (notwith- 


standing the   agreement    was    reduced    to 

writing,)  to  hear  parol  proof,  of  what  was 
the  real  intention  of  the  parties ;  the  govern- 
ing principle  of  the  decree. 

Col.  Champe  had  acquired  a  large  tract  of 
land  where  he  lived;  and  Poplar  swamp 
running  through  it,  he  had  fixed  upon  that, 
as  a  proper  line  of  division,  between  his 
two  sons  William  and  John.  By  his  will, 
in  1759,  he  devised  to  William  all  his  lands, 
in  King  George,  below,  and  to  John  all 
above  Poplar  swamp;  clearly  giving,  to  the 
latter,  the  farm  plantation  in  dispute. 

It  is   obvious   that   he    did  not   mean    to 
change  this  land  provision  for  John,  when 
he  was  about  to  marry  in  1762;  by  taking, 
from  him  this  small  farm  of  286  acres,  con- 
venient to  John,    but   separated  from  Wil- 
liam's land,  by  John's  whole  tract.     There 
was   another  diflBculty   occurred.     If    I   do 
not    mistake   the  position  of  the  land,  pur- 
chased of   Bronaugh    which    (according   to 
the  depositions  of  Chadwell  and  Bruce  and 
the  deed  of  Bronaugh)    adjoined,  it  lay  be- 
low   Poplar   swamp;   and    under    the    will 
would    have   passed  to   William :  To  secure 
this    to  John,    was   the   true   reason,    why 
Bronaugh*s    name    was    mentioned  at  all; 
and  although  Champe,  in  his  instruc- 
15        tions,  or  the  draftsman,  *in  pursuing 
them,    might  embarrass     the    literal 
sense,  the  intention  was,    that  John  should 
have  all   the    land    above    Poplar   swamp, 
comprehending  the  farm;  and   should   also 
have  the  tract  below,    purchased  of  Bron- 
augh :     Which  makes  Robinson's  deposition 
perfectly  intelligible.     It  was  thus,  Champe 
explained  it  to  Carter,   who  so   understood 
it,    and    was   satisfied.     The  same  opinion 
was    entertained    by    Mrs.    Champe;    who 
having  a  right,  for  life,  to  John's  land,  and 
not  to  William's,  possessed  the  farm   until 
her   death,  in  1767.     How  did  William    un- 
derstand   it?    He    suffered    his    mother    to 
hold  it  as  John's;  he  afterwards  permitted 
John  himself  to  possess  it  till  his  d«*ath,  in 
1774;  and  then   let  his  devisees   hold  it  till 
1783;  when    he  brought   suit.     But  a  more 
direct    proof,  of  his  opinion,  appears  from 
his  deed  to   his   brother,    in  1774,    for   93% 
acres   of  land ;  which  the   father   had   pur- 
chased of  John   Grant,    after   the  marriage 
agreement;  and   which   descended   to  Wil- 
liam as  heir:    In  the  bounds,  of  which,  he 
calls  the  farm  John's   land.     Can  it  be  im- 
agined, that  if  he  had  considered  the   farm 
(a  small  tract  of  286  acres  detached    from 
his    other   land)  as  belonging  to  him,  that 
he  would  not  have  preserved  these   adjoin- 
ing 93  acres  to  increase  it? 

It  is  urged  however  that  he  might  be 
ignorant  of  his  title.  But  is  it  reasonable 
to  suppose,  that  he  did  not  understand  his 
rights  as  well  in  1763  as  in  1783?  He  was 
probably  the  eldest  son,  at  his  brother's 
wedding;  where  he  heard  the  conversation 
between  the  two  fathers,  and  it  is  most 
likely  he  had  heard  his  father,  at  other 
times,  speaking  on  the  same  subject. 

Upon  the  whole,  the  decree  is  a  very  just 
one ;  and  is  to  be  affirmed. 


16        ♦Ozwald,  Deniston,  &  Co.  v.  Dickin- 

son's  Ex'rs. 
[October  Term,  1799.] 
Factor— NalBM  off— DecUiratl<Mi.— Where  g-oods  are  » 
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by  a  factor  in  Vlrgrinia  for  merchants  In  Britain. 

It  is  necessary  to  state  tbe  name  of  the  factor  in 

the  declaration. 
Same— Same— 5«nie.— So  If  some  of  the  partners  re- 
side in  Gr.  Britain  and  some  in  Maryland  in  Amer- 

lea 
Same— Same— Same— Dismissal  of  SulL-^And  a  suit  of 

this  kind  will  be  dismissed  after  issue  joined  upon 

the  merits,  if  the  fact  appear    on   the   trial  of 

th^  cause 
Same— Same— Same— Same.— And  it  will  not  prevent 

the  dismission,  that  there  are  money  counts  in  the 

declaration. 

This  was  indebitatus  assumpsit  brought, 
by  Ozwald,  Deniston  and  Company,  against 
Dickinson's  executors  in  the  county  court. 
The  declaration  contained  four  counts  1. 
For  goods,  wares  and  merchandizes  sold 
and  delivered  to  the  testator.  2.  A  quan- 
tum valebat  for  the  same.  3.  For  money 
paid  and  advanced  for  the  use  of  the  tes- 
tator. 4.  For  money  had  and  received  by 
the  testator  to  the  use  of  the  plaintiffs. 
Plea  non  assumpsit;  and  issue.  Upon  the 
trial  of  the  cause  the  court,  on  the  motion 
of  the  defendant's  attorney,  ordered  the  jury 
to  be  discharged  from  giving  a  verdict,  and 
the  suit  to  be  dismissed,  at  the  costs  of  the 
plaintiffs.  To  which  opinion  of  the  court 
the  plaintiffs  filed  a  bill  of  exceptions,  stat- 
ing, that  **on  the  trial  of  the  cause,  it  was 
given  in  evidence,  that  the  goods,  wares 
and  merchandizes  mentioned  in  the  dec- 
laration were  sold  and  delivered  to  the 
defendant's  testator,  by  John  Murray  factor 
for  the  plaintiffs ;  and  that  at  the  time  of 
said  sale  or  delivery,  the  house  of  Ozwald, 
Deniston  &  Co.  consisted  of  George  and 
Alexander  Ozwald.  Deniston  who  resided 
in  Great  Britain,  and  Robert  Dick  who 
resided '  in  the  state  of  Maryland ;  and  at 
the  time  of  bringing  the  suit  all  the  sur- 
viving partners  of  the  said  house  resided 
in  Great  Britain.  That  thereupon  the  de- 
fendant's counsel  moved  the  court  to  dis- 
miss the  suit,  because  it  was  not  stated  in 
the  declaration  that  the  goods,  wares  and 
merchandizes  were  sold  and  delivered  to 
the  defendant's  testator,  by  John  Murray 
as  factor  for  the  plaintiffs;  and  that  the 
court  accordingly  ordered  the  suit  to  be 
dismissed,  and  the  jury  to  be  dis- 
charged," 
17  *There    is    an    account    which  the 

clerk  of  the  County  Court  has  copied 
into  the  record  and  certifies  was  filed  in 
the  cause ;  but  which  was  not  made  part  of 
the  record,  by  any  act  in  the  County  Court ; 
in  this  account  the  plaintiffs  charge  the 
testator,  with  various  articles  of  merchan- 
dize, and  several  sums  in  cash,  (the  whole 
account,  of  debits  for  cash  and  merchan- 
dizes amounting  to  ;^245.  11,)  and  give 
credit  for  sundry  hogsheads  of  tobacco  and 
a  few  small  sums  in  cash ;  the  whole  amount 
of  credits,  for  cash  and  tobacco,  being 
;^121.  10.  3. ;  thus  leaving  a  balance  due  the 
plaintiffs  of  ;f  124.  0.  9. 

The  plaintiffs  appealed  from  the  judg- 
ment of  the  County  Court,  to  the  District 
Court;  where  the  judgment  was  affirmed, 
and  from  the  judgment  of  affirmance,  the 
plaintiffs  appealed  to  this  court. 

Call,  for  the  appellant.  The  District 
Court  in  affirming  the  judgment  of  the 
County  Court  erred  in  two  respects.  1.  Be- 
cause the  act  of  Assembly  only  relates  to 
cases,  where  all  the  partners  lived  in  great 
Britain    and  Ireland;  but  here   the   bill  of 


exceptions  states  that  one  resided  in  the 
state  of  Maryland;  and  this  being  a  mere 
positive  law,  relating  only  to  matter  of 
form  will  be  construed  strictly.  2.  Be- 
cause there  were  two  money  counts  in  tbe 
declaration,  and  the  exhibits  copied  into 
the  record  shew  that  there  was  a.  demand 
for  cash  advances:  Therefore  at  most,  the 
court  ought  only  to  have  directed  the  jury 
to  disregard  the  counts  for  merchandize, 
and  to  confine  themselves  to  those  for 
money  only.  Instead  of  which,  they  have 
dismissed  the  whole  suit;  which  they  had 
no  authority  to  do ;  as  the  plaintiffs  had  a 
right  clearly,  to  proceed  upon  the  money 
counts. 

Wickham  and  Botta,  contra.  The  act  of 
1755,  chap.  2,  Sect.  7,  is  express,  that  the 
name  of  the  factor  shall  be  inserted,  under 
pain  of  having  the  suit  dismissed  with 
costs;  and  of  course  the  plaintiffs,  by 
omitting  to  insert  it   in    the   present 

18  *case,    subjected    themselves   to   the 
inconvenience  of  a  dismission.     That 

the  objection  was  not  taken  till  the  trial  of 
the  issue  makes  no  difference ;  because  the 
defendant  could  not  tell  for  what  the  suit 
was  brought,  until  it  was  made  known  upon 
the  trial  of  the  cause?  and  therefore  it  is 
within  the  reason  of  the  case  of  Corrie's 
exrs.  V.  Campbell,  1  Wash.  153.  That  one 
of  the  partners  lived  in  Maryland  will  not 
alter  the  case ;  because  he  might  have  been 
a  secret  partner  only,  and  in  point  of  foct 
it  does  not  appear  that  he  was  known  to 
the  defendant,  until  the  trial  of  the  cause. 
So  that  if  this  construction  should  prevail, 
the  law  which  was  beneficial  to  the  citi- 
zens might  be  totally  evaded.  What  we 
contend  for  has  been  decided  in  the  Federal 
Court,  upon  a  serious  argument,  in  a  case 
where  a  verdict  was  found  subject  to  the 
opinion  of  the  Court  upon  this  very  point. 
The  objection  that  there  are  counts  for 
money,  as  well  as  merchandize,  has  no 
weight  in  it.  Because  by  reference  to  the 
exhibits  it  appears  that  there  were  pay- 
ments in  tobacco  and  other  things  equal  to 
the  money  advances ;  and  therefore,  setting 
those  against  each  other,  the  remainder  will 
be  goods  and  merchandizes  only ;  and  so, 
the  case  will  be  a  suit  for  goods  actually 
sold  and  delivered  here,  by  the  factor  of 
the  plaintiffs;  which  brings  it  precisely 
within  the  words  of  the  act  of  Assembly. 
Besides  the  whole  scope  of  the  record 
shews  evidently,  that  to  have  been  the 
true  nature  of  the  suit ;  and  that  the  money 
counts  were  not  intended  to  be  relied  upon. 
The  declaration  does  not  recite  the  names 
of  all  the  partners ;  and  therefore  the  evi- 
dence, which  went  to  shew  that  the  debt 
was  due  to  others,  as  well  as  those  actually- 
named  in  the  declaration,  was  irrelevant 
and  improper. 

Call  and  Warden,  in  reply.  Bither  the 
exception  should  have  been  taken  by  mo- 
tion, before  plea  pleaded,  or  it  should  have 
been  pleaded  in  abatement.  For  it  was  too 
late  to  insist  upon  it,  after  issue  had  been 
joined     upon     the     merits,    and    the 

19  *cause  was  actually  under  trial.     It  is 
no  excuse  to  say,  that   the  defendant 

could  not  foresee  what  would  be  the  charg^es 
against  her,  and  therefore  could  not  be 
prepared  to    make   the   objection,  until  she 
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was   informed  thereof  upon    the   trial ;  be- 
cause she  might  have  refused  to  plead  until 
the  plaintiffs  furnished  her  with  a  sight  ot 
the  account ;  in  which  case  the  court  would 
have   staid   proceedings  until  it  was  done, 
or  else  she  might  have  admitted   that  these 
articles  were  sold  to  her  testator,  and  aver- 
ring that  they  were  sold  by  a  factor,   have 
denied  that   the   plaintiffs   sold   any  other 
goods   to    the   decedent.      By    both    which 
methods,  the  objection,    might   have   been 
made,  at  an  earlier  stage  of  the  cause ;  and 
consequently  ought  to  have  been  urgad  be- 
fore :    Especially  as   the  exception  is  but  a 
mere  dilatory,,  tending  to  delay  justice ;  and 
therefore    not  to  be  favored.     At  any   rate, 
the  plaintiffs   had   a  right   to   go  to  trial 
Qpon  the  money  counts.     This   was  a  right 
which  the  county  court  could  not  take  from 
them;  although  they  had   not   produced    a 
title   of   evidence    to  support  these  counts. 
For  still,  they  had  a  right  to  submit   their 
case  to  the  jury ;  who  could  only  find  a  ver- 
dict against  them,   in    case    they    had    no 
evidence.     Therefore  the  County  Court,   by 
arresting  the  proceedings   and   dismissing 
the   suit,  exercised  a  power  which  did  not 
belong  to  them.     But,  in  point  of   fact,  it 
appears  that  there  was  testimony  upon  those 
counts;    and  the  motion,   contended  for  on 
the  other  side,  that  as  there  had  been  pay- 
ments, which   if  opposed   to   the  cash  ad- 
vances,   would   counterbalance     them    and 
leave  only  the  goods,  ought  not  to  influence 
the   case    in    the    slightest    degree.      For 
why   garble    the    account    for  the  sake  of 
operating   injustice    and  delay?  and,   if  it 
was  to  be  garbled  at   all,    why   not   oppose 
the  payments  to  the  goods,    as   well  as    to 
the  cash?    For  there  is  surely  as  much  rea- 
son  for   the   one    as    the  other.     No  such 
attempts   however    should    be    made;   but 
the  account   should  stand    as   it   was;  and 
then  there    was   a  clear  demand   for  cash 
advanced;    which     applied      to     the 
20        ^^money  counts:    And    therefore   the 
plaintiffs  ought  to   have   been    heard 
upon  them.     The  act    does  not   in   terms, 
provide  for  a  case  like  this,  where   some  of 
the  partners  lived    in    Great   Britain,    and 
some    in    America:  Therefore,    as    it   is  a 
law,  whose  operation   tends   to  prevent  the 
speedy  attainment  of  justice,  upon   a   mere 
matter  of  form,  it  ought  not  to  be  taken  by 
equity ;  so    as   to   affect  cases    not  within 
the  express  letter  of  the  statute. 
Cur.  adv.   vult. 

PENDI^KTON,  President,  delivered  the 
resolution  of  the  court  as  follows. 

Much  unnecessary  time  was  employed  in 
the  argument  of  this  plain  case. 

1.  The  time  and  mode  of  making  the 
objection  are  excepted  to;  and  it  was  said 
that  the  defendant  should  either  have 
pleaded  in  abatement,  or  demurred,  or 
moved  for  the  dismission  at  an  earlier 
period. 

Whereas  it  is  obvious  that  the  Legisla- 
ture did  not  intend  there  should  be  any 
pleading  on  the  occasion,  but  that  when 
the  case  appeared,  a  dismission  should  take 
place. 

A  plaintiff  could  scarcely  be  supposed  to 
state  a  case  in  his  declaration  which  would 
subject  his  suit  to  a  dismission  on  view  of 
it.    But  on    the   trial   he   must   prove    the 


real  case,  which  then,  and  not  before, 
appearing  to  be  within  the  act,  it  was  the 
proper   and  only  time  to  move  for  the  dis- 


mission. 


2.  It  was  said  the  account  was  of  mixed 
articles  consisting  of  cash  and  goods ;  that 
the  declaration  has  two  counts  for  goods, 
and  two,  for  money  lent,  and  for  money 
received  to  the  use  of  the  plaintiffs;  and 
therefore  that  the  court  should  not  have 
dismissed  the  suit  entirely,  but  suffered  the 
plaintiffs  to  give  evidence  as  to  the  cash 
articles,  which  are  not  within  the  act  of 
Assembly. 

In  answer  to  which,  it  was  said  by 
21  the  counsel  *for  the  appellee,  and 
perhaps  correctly,  that  if  the  declara- 
tion was  for  goods  sold  by  a  factor  here, 
for  a  resident  in  Great  Britain,  and  the 
factor  was  not  named,  the  dismission  must 
take  place,  although  there  were  ever  so 
many  other  demands  in  the  declaration. 

But  suppose  a  partial  dismission  admissi- 
ble, and  the  goods  be  taken  from  the  decla- 
ration and  account,  then  the  plaintiffs  will 
be  found  indebted  £A'7.  11.  9.  for  so  much 
the  credits  exceed  the  other  articles.  How- 
ever the  plaintiffs  themselves  consider 
their  demand  to  be  for  goods,  and  so  they 
state  it  in  their  bill  of  exceptions. 

3.  A  third  objection  was  that  all  the  part- 
ners do  not  reside  in  Britain,  but  Dick, 
one  of  them,  in  a  sister  state  in  America. 
The  name  of  this  partner  does  not  appear 
in  the  ostensible  firm  of  the  company ;  but 
he  is  what  is  called  a  latent  or  secret  part- 
ner, unknown  to  be  one  perhaps  by  every 
person,  but  the  company  themselves,  and 
therefore  not  usually  to  be  regarded  in 
questions  of  this  sort,  between  the  company 
and  others. 

Again  a  factor  dealing  for  a  resident  in 
Maryland  is  equally  within  the  mischief 
intended  to  be  remedied,  by  considering  it 
as  a  dealing  with  the  factor  himself. 
Among  others,  one  important  effect  is  to 
take  the  case  out  of  the  saving,  in  the  act 
of  limitations,  in  favour  of  persons  out  of 
the  country ;  which  extended  to  the  part- 
ner in  Maryland  as  well  as  to  those  in 
Britain. 

And  since  the  exceptions  state,  that  at 
the  time  of  commencing  the  suit  all  the 
surviving  partners  resided  in  Great  Britain, 
it  is  strictly  within  the  letter  of  the  act, 
which  describes  the  residence  of  the  per- 
son or  persons  in  whose  names  the  suit  is 
brought. 

The  judgment  is  unanimously  and  with- 
out difficulty  affirmed. 


22 


*Eppe8  V.  Demoville. 
[October  Term.  1799.] 


Debt— Bond  for  Quiet  BnJoyiBeiit— Heir.*— The  heir 
may  maintain  an  action  of  debt  on  a  bond  to  bis 
ancestor  conditioned  for  qaiet  enjoyment  of  lands, 
where  the  breach  has  happened  since  the  death 
of  the  ancestor. 

*Plea— Declaration  Amended— Effect.— Where  there 
is  a  plea  to  one  declaration,  and  then  the  plaintiff 
files  an  amended  declaration,  to  which  the  plea 
pleaded  to  the  first  is  applicable,  and  that  plea  never 
withdrawn,  it  will  stand  as  a  plea  to  the  new  declara- 
tion. Roderick  v.  Railroad  Co.,  7  W.  Va.  66;  Power 
V.  Ivle,  7  Leifirh  151,  both  citing*,  with  approval,  the 
principal  case. 

See  the  principal  case  cited  in  Terrell  v.  Pag-e,  3 
H.  &  M.  123. 
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Royal  as  executor  of  Peter  Eppes  deceased 
brought  suit  against  Demoville  as  admin- 
istratur  of  Temple  Bppes  deceased,  upon  a 
bond  given  by  the  said  Temple  Bppes  to 
the  said  Peter  Eppes  deceased,  conditioned 
for  the  quiet  holding  and  enjoying  a  plan- 
tation devised  to  the  said  Peter  Eppes  de- 
ceased, by  his  father  Lewellen  Eppes.  The 
defendant  plead  payment  by  his  decedent ; 
and  fully  administered,  except  as  to 
;{;86.  15.  lOM-  The  plaintiff  took  issue; 
and  at  a  subsequent  court  by  consent  of 
the  parties,  the  declaration  was  withdrawn  ; 
and  a  declaration  upon  the  same  bond  was 
filed  in  the  name  of  Peter  Eppes  son  and 
heir  at  law  and  devisee  of  Peter  Eppes  de- 
ceased: Which  assigned  for  breach  of  the 
condition,  a  recovery  and  eviction,  by 
Demoville  and  his  wife,  who  was  grand 
daughter  and  heir  of  the  said  Temple  Eppes 
deceased.  Whereupon  without  any  other 
pleadings  a  jury  were  charged,  who  found 
a  verdict  for  the  plaintiff,  which  was  set 
aside  on  the  defendant's  motion  and  a  new 
trial  awarded.  At  a  future  term  another 
jury  were  charged,  without  any  further 
pleadings,  who  returned  a  verdict  for  the 
plaintiff  **for  the  debt  in  the  declaration 
mentioned  to  be  discharged  by  the  payment 
of  six  hundred  and  seventy  nine  pounds  and 
one  penny  damages  the  value  of  the  assets 
in  ihe  hands  of  the  defendant."  The  de- 
fendant moved  to  arrest  the  judgment,  and 
for  cause  assigned,  that  the  action  of  the 
plaintiff  *'i8  founded  on  a  bond  given  to  his 
ancestor,  whereas  by  law  no  such  action  is 
maintainable  by  the  heir  on  a  penalty.  The 
penalty  of  the  bond  being  a  sum  in  gross 
which  after  the  death  of  the  original  obligee 
could  only  be  sued  for  by  his  personal 
representative."       The       District      Court 

^ave    judgment    for    the   defendant; 
23        *from    which  judgment    the  plaintiff 

appealed  to  this  court. 
Marshall  for  the  appellant.  It  is  clear 
that  an  action  of  covenant  would  have  lain 
for  the  heir  on  account  of  the  eviction, 
which  happened  in  his  own  time  and  not  in 
that  of  his  ancestor.  But  there  is  no  real 
difference  between  an  action  of  debt  and  an 
action  of  covenant  in  a  case  like  this.  For 
whatever  form  the  instrument  may  wear, 
it  is  still  a  covenant;  and  an  action  of  debt 
founded  on  it,  is  substantially  an  action  of 
covenant :  because  by  the  act  of  Assembly 
the  plaintiff  cannot,  by  bringing  an  action 
of  debt,  have  his  penalty :  he  can  only  have 
the  damages  assessed  by  the  jury ;  which 
puts  him  in  that  respect  in  the  same  situa- 
tion, as  if  he  had  brought  an  action  of 
covenant :  But  to  put  him  completely  so,  in- 
stead of  being  confined  to  one  breach  only, 
as  formerly,  he  is  at  liberty  to  assign  as 
many  as  he  thinks  proper,  and  he  is  to  have  a 
scire  facias  for  new  causes  of  action  as  they 
arise.  In  all  which  respects  it  exactly  re- 
sembles covenant.  So  that,  in  fact,  it  is 
substantially  an  action  to  recover,  not  a 
stipulated  certain  sum,  but  uncertain  dam- 
ages for  the  violation  of  the  contract,  in 
proportion  to  the  loss  sustained :  Which  is 
the  essence  of  an  action  of  covenant.  It  is 
therefore  an  action  of  debt  in  name,  but  of 
covenant  in  effect.  It  is  an  action,  which 
in  form,  affects  to  assert  the  penalty,  but 
which  in  substance  can  only  enforce  dam- 


ages commensurate  to  the  injury.  The  dif- 
ference therefore  between  the  two  actions, 
in  cases  of  this  kind,  is  imaginary,  and  not 
real. 

The  bond,  in  this  case,  was  a  covenant 
which  ran  with  the  land,  for  the  benefit  of 
the  heir;  and  there  is  nothing  personal  in 
it:  But  the  owner  of  the  land  is  entitled  to 
all  advantages  arising  from  it.  The  dam- 
ages are  in  lieu  of  the  land ;  which  belonged 
to  the  heir,  and  were  never  personal  as- 
sets: but  the  condition  being  broken  in  the 
time  of  the   heir,    and  not  in  the  life 

24  time  of  his  ^father,  the  heir  was  the 
only  person  entitled   to  redress,   and 

the  executor  had  no  cause  of  action.  For  the 
covenant  being  knit  to  the  estate,  according 
to  the  expression  of  legal  writers,  descended 
on  the  heir;  and  he  alone  could  take  advan- 
tage of  it.  3  Bac.  ab.  20 ;  2  Lev.  92 ;  1 
Ventr.  175. 

The  analogy  between  the  case  of  a  Nomine 
Poenae  put  in  Bacon  (ub.  sup.)  and  the 
case  at  bar  is  particularly  strong.  For  that 
is  a  penalty  as  well  as  this ;  that  is  a  sum 
certain,  and  so  is  this;  that  is  a  security 
for  payment  of  a  descendible  rent,  this  of 
a  descendible  title;  that  goes  to  the  heir 
as  incident  to  the  inheritance,  and  this 
upon  the  same  principle  must  go  to  the 
heir  also,  as  being  equally  annexed  to  the 
inheritance.  But  it  would  be  idle  to  say, 
that  he  should  have  the  right  and  not  the 
remedy  to  assert  it. 

Upon  principle  therefore  nothing  is  more 
clear,  than  that  the  action  is  sustainable ; 
and  if  there  be  no  precedent  of  an  action 
of  debt  brought  by  an  heir  in  such  a  case, 
it  is  believed  that  no  decision  to  the  con- 
trary can  be  produced.  In  which  case  the 
principle  surely  ought  to  prevail. 

Wickham  contra.  The  heir  cannot  bring 
debt  on  a  bond  to  the  ancestor,  although 
the  condition  may  respect  lands.  For  it  is 
a  chose  in  action,  and  vests  in  the  executor, 
as  the  obligation  is  for  a  sum  in  gross,  and 
the  condition  is  for  the  benefit  of  the 
obligor.  It  is  therefore  debitum  in  praesenti. 
Ltitt.  Sect.  512;  and  a  release  of  a  personal 
action  would  discharge  it,  Co.  Litt.  292 
(b).  The  mere  right  to  the  damages,  if  it 
be  admitted  that  they  belong  to  the  heir, 
will  not  alter  the  rule,  and  give  him  an 
action  of  debt  upon  the  bond.  For  there 
can  be  no  doubt  that  the  executor  is  en- 
titled to  the  money  due  on  a  mortgage,  and 
yet  he  cannot  bring  ejectment  for  the 
lands;  but  the  heir  must  do  it:  Which 
clearly  provep  that  the  legal  distinctions 
are  preserved. 

25  *If  a  bond  be  given  to  A,  with  con- 
dition to  enfeoff  B,  and  the  condition 

is  broken,  B,  cannot  sue  upon  the  bond  al- 
though the  condition  is  for  his  benefit.  So 
if  there  be  a  bond  to  A,  for  payment 
of  a  sum  of  money  to  B,  the  latter 
cannot  sue  upon  the  bond  at  law,  but 
would  be  driven  into  a  Court  of  Equity ; 
and  yet  hie  may  release  the  debt.  Bro. 
Olig.  pi.  72.  It  was  upon  this  idea, 
that  the  case  of  Peter  v.  Cocke,  1  Wash. 
257  proceeded.  The  argument,  that  it  was 
a  covenant  running  with  the  land  proves 
nothing.  For  if  that  circumstance  enabled 
the  heir  to  sue  upon  the  bond,  then  an  as- 
signee   of   the  bond   might  likewise.     But 
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that  the  latter  could  not  maintain  an  action 
on  it  before  the  act  of  1795,  was  settled  by 
the  case  of  Craig  v.  Craig,*  in  this  court 
at  the  last  term.  The  doctrine,  contended 
for,  would  create  confusion  and  embarrass- 
ment. For  suppose  one  breach  in  the  life- 
time of  the  ancestor,  and  another  in  the 
time  of  the  heir;  if  the  latter  can  sue,  the 
former  will  lose  his  action:  Because 
the  judgment  is  to  stand  as  a  security,  for 
future  breaches ;  and  the  executor  could  not 
sue  a  scire  facias  upon  a  judgment  in 
favour  of  the  heir.  Besides,  it  is  an  argu- 
ment of  some  weight,  that  no  action  of  debt 
was  ever  brought  by  an  heir  on  a  bond  to 
his  ancestor.  Perhaps  it  may  be  question- 
able, whether  an  action  of  covenant  would 
lie,  for  an  heir,  upon  a  bond  to  his  ancestor? 
and  probably,  the  only  case,  where  the  heir 
could  maintain  such  an  action,  is  where 
the  breach  arises  out  of  a  covenant  con- 
tained in  the  conveyance  for  the  land. 
However,  be  that  is  it  may,  this  is  not 
covenant  but  debt;  and  the  latter  cannot 
be  maintained  by  the  heir.  For  the  form 
of  actions  is  not  to  be  departed  from.  This 
was  settled  in  Byrd  v.  Cocke,  1  Wash.  232; 
and  the  act  of  Assembly  does  not  confound 
actions  of  covenant  and  debt  together. 
26  The  cases  from  3  Bac.  *and  2  Lev. 
prove  indeed^  that  the  heir  majr  have 
the  benefit  of  covenants  real,  which  run 
with  the  land;  but  they  decide  nothing  in 
the  present  case.  The  case  of  a  nomine 
poenae  is  anomalous ;  but  at  any  rate  it  will 
not  disprove  the  doctrine  which  we  contend 
for:  Kspecially,  as  the  book  does  not  dis- 
tinguish whether  the  heir  may  bring  debt 
or  covenant. 

The  declaration  does  not  state  that  the 
eviction  was  by  one  entering  as  heir  to 
Temple  Kppes ;  and  therefore  is  not  certain 
enough. 

There  is  no  issue  in  the  cause.  For  the 
first  declaration  was  withdrawn,  and  no 
new  plea  entered  to  the  second.  Which 
consequently  was  never  plead  to  at  all ;  and 
therefore,  the  parties  never  were  at  issue 
on  it.  For  the  pleas  to  the  first  deglaration 
do  not  apply  to  it. 

Randolph,  in  reply.  The  equity  of  the 
case  is  clearly  on  our  side,  and  therefore 
the  law  must  be  very  pointed,  to  make  us 
lose  the  benefit  of  our  judgment,  on  a  mere 
technical  exception.  There  is  no  ground 
for  the  objection,  that  the  eviction  is  not 
sufBciently  stated  in  the  declaration,  as  the 
averment  is  exactly,  what,  Mr.  Wickham 
says,  it  oufirht  to  be.  For  the  declaration 
states  the  whole  matter  specially,  and  that 
the  heir  of  Temple  Eppes  sued  the  plaintiff, 
and  turned  him  out  of  possession. 

Although  debt  cannot  be  brought  by  the 
heir  on  money  bonds  payable  to  the  an- 
cestor, it  is  otherwise,  as  to  bonds  which 
concern  lands;  and  in  this  case  the  heir  is 
named  expressly,  for  the  bond  is  payable 
to  the  ancestor,  his  heirs,  .&c. ;  which  was 
proper,  as  it  was  for  his  benefit;  and  he  is 
now  the  only  person  to  whom  compensation 
for  the  loss  is  due.  If  there  be  a  bond  for 
payment  of  rent,  and  there  is  a  breach  in 
the  testator's  lifetime,  the  executor  shall 
bring  the  suit;  because  the  rent,    incurred 

1  Call's  rep.  483. 


in  the  ancestors  lifetime,  was  part  of 

27  his  personal  estate.     But  where  *the 
breach  does  not  happen  until  after  the 

ancestor's  death  the  heir  shall  have  the  ac- 
tion ;  because  the  rent  was  issuing  out  of, 
and  concerned  the  lands.  Although  the  con- 
dition is,  generally  speaking,  for  the  benefit 
of  the  obligor,  and  the  penalty,  for  the 
benefit  of  the  obligee,  as  has  been  said,  yet 
that  will  not  make  any  difference,  in  this 
case;  because,  in  all  cases  of  this  kind,  the 
connection,  between  the  penalty  and  the 
condition,  is  so  great,  that  it  is  impossible 
to  separate  them.  So  that  the  condition  is 
as  much  for  the  benefit  of  the  obligee  as 
the  penalty  is ;  and  substantially  the  obligor 
only  covenants  for  the  terms  in  the  condi- 
tion. It  was  said,  that  the  penalty  goes  to 
the  executors,  and  not  to  the  heir;  but  no 
case  to  that  effect  is  produced.  It  was  also 
said  that  the  forms  of  actions  were  not  to 
be  departed  from,  and  that  Byrd  v.  Cocke 
had  in  effect  decided,  that  the  difference, 
contended  for,  between  debt  and  covenant 
ought  to  be  observed.  But  the  cases  are 
not  alike;  for  debt  and  case  do  not  sub- 
stantially unite  together,  in  the  same  man- 
ner as  covenant  and  debt  upon  bonds  of 
this  kind.  The  case  of  ejectment  upon  a 
mortgage  does  not  apply ;  because  the  estate 
is  absolute  on  non-payment  of  the  money, 
and  it  is  the  Court  of  Equity  and  not  the 
law  which  gives  the  money  to  the  executor. 
For  the  law  does  not  recognize  the  execu- 
tor's right  at  all.  But  here  the  bond  is  not 
for  payment  of  money,  nor  was  it  intended 
to  swell  the  personal  estate  at  all,  but  it 
was  merely  <i:iven  for  the  benefit  of  the  heir. 
Who  may  always  sue  where  he  is  the  per- 
son actually  interested.  The  reason  why, 
the  cestui  que  use  cannot  sue  upon  the  bond 
to  the  trustee,  is  for  want  of  privity.  It  is 
not  true,  that  an  assignee  of  the  land  would 
not  be  entitled  to  sue  on  this  bond ;  for  if 
he  and  the  executor  were  contending  about 
the  bond,  the  assignee  would  be  preferred ; 
but,  if  he  has  a  right  to  the  bond  he  would 
also  have  a  right  to  the  action,  to  enforce 
the  contents  of  it.     It  is  exactly  like 

28  the  '^case  of  a  covenant  for  quiet  en- 
joyment; in    which   case    either    the 

heir  or  assignee  may  sue.  The  case  of  the 
nomine  poenae  for  rent  is  exactly  like  this 
in  principle.  For  that  is  a  penalty,  and 
so  is  this:  Therefore  the  same  rule  will 
apply  to  both  cases. 

It  is  not  correct  to  say,  that  there  was  no 
issue  in  the  cause.  For  as  the  first  pleas 
were  not  withdrawn  they  stood  as  pleas  to 
the  new  declaration.  But  at  any  rate  that 
objection  would  not  go  to  destroy  the  action 
altogether;  it  could  at  most  only  produce  a 
repleader. 

Cur.  adv.  vult. 

ROANE,  Judge.  This  is  an  action  of 
debt  on  a  penalty  conditioned  for  the  per- 
formance of  covenants,  that  is  to  say,  a 
covenant  for  quiet  enjoyment  of  a  tract  of 
land ;  it  is  brought  by  the  heir  of  the  orig- 
inal obligee;  and  the  grounds,  on  which 
he  sets  up  his  right,  are  1.  That  the  bond 
is  payable  to  Peter  Eppes,  his  heirs,  ex- 
ecutors and  administrators.  2.  That  the 
eviction  is  alleged  to  have  been  since  the 
descent  of  the  land  to  the  heir. 

It  is  certainly  a    general   principle,  that 
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an  executor  is  the  proper  party  to  recover 
debts  due  to  the  testator;  and  I  have  not 
been  able  to  find  a  single  instance  of  an 
action  of  debt  being  brought  by  the  heir. 

It  is  admitted  that  an  heir  may  bring  an 
action  of  covenant,  upon  a  covenant  run- 
ning with  the  land,  for  a  breach  in  his 
own  time ;  and  the  executor  may  also  bring 
the  same  action  for  a  breach  committed  in 
the  lifetime  of  the  testator ;  And  it  is  al- 
leged by  the  counsel  for  the  appellant  that 
under  our  act  of  Assembly  this  action  is 
substantially  an  action  of  covenant. 

If  this  position  were  true,  it  would  per- 
haps materially  vary  the  opinion  I  have 
formed  upon  the  subject. 

29  ^Covenants,  the  performance  whereof 
is  secured  by  a  penalty,  are  susceptible 

of  a  two  fold  remedy  1.  An  action  of  debt 
for  the  penalty,  after  the  recovery  of  which 
the  plaintiff  cannot  resort  to  the  covenant ; 
because  the  penalty  is  a  satisfaction  for 
the  whole.  2.  An  action  of  covenant,  in 
which  the  plaintiff,  waiving  the  penalty, 
proceeds  on  the  covenants,  and  may  recover 
more  or  less  than  the  penalty  toties  quoties, 
Lowe  V.  Peers,  4  Burr.  2225.  The  party 
therefore  has  his  election ;  and,  in  the  pres- 
ent case,  the  plaintiff  has  elected  to  bring 
an  action  of  debt  for  the  penalty. 

A  judgment  in  this  action  of  debt  will  be 
in  favor  of  the  plaintiff  for  the  whole  pen- 
alty, altho*  he  cannot  (without  a  scire 
facias  assigning  new  breaches)  sue  out  ex- 
ecution for  more,  of  that  penalty,  than  is 
recovered,  as  a  compensation  for  the 
breaches  rightly  assigned.  One  action  is 
all  that  can  be  brought  upon  the  penalty, 
proceeding  by  way  of  action  of  debt ;  but 
proceeding  by  action  of  covenant,  and 
waiving  the  penalty,  ever  so  many  actions 
may  be  brought,  and  separate  judgments 
will  be  given,  in  each,  for  the  damages 
respectively  sustained.  I  am  therefore 
warranted  in  saying,  that  the  position,  that 
this  action  is  substantially  an  action  of 
covenant,  is  incorrect. 

This  opinion  is  further  confirmed  by  con- 
sidering the  end  and  object  of  making  our 
act  relative  to  the  assignment  of  breaches. 

At  common  law,  before  that  act,  in  such 
an  action  as  the  present  the  plaintiff  could 
only  assign  a  single  breach ;  but,  for  that 
breach,  he  could  recover  judgment  and  sue 
execution,  for  the  whole  penalty;  which 
often  exceeded  the  real  damage ;  and  there- 
fore the  defendant  was  driven  into  equity 
for  relief.  It  was  to  prevent  that  resort  to 
a  Court  of  Kquity,  and  attain  the  same 
purpose  in  a  court  of  common  law,  that  the 
act    of   Assembly   was  made.     But  it 

30  never   was  intended,  nor  does  *it  op- 
erate, to  convert   the   action   of   debt 

into  an  action  of  covenant. 

If  then  this  be  not,  even  in  substance, 
an  action  of  covenant,  but  entirely  an 
action  of  debt,  it  is  not  enough  to  support 
it,  for  the  plaintiff  to  shew,  that  the  heir 
may  take  the  benefit  of  a  covenant,  as  ap- 
pertaining to  his  inheritance,  but  he  must 
proceed  in  that  action  which  the  law  gives 
him :  And  the  cases  cited  on  this  part  of 
the  subject  all  have  reference  clearly  to  an 
action  of  covenant. 

If  this  action  is  sustainable,  it  vests  a 
right  in  the  present  plaintiff   to   the  whole 


penalty  (subject  to  his  future  assignment  of 
breaches;)  after  which  no  resort  can  be  had 
to  the  covenant  itself.  The  consequence  of 
which  is  that  the  executor  is  excluded  from 
his  for  a  breach  committed  in  the  testator's 
lifetime ;  whereas,  by  confining  the  heir  to 
sue  his  action  of  covenant,  the  executor 
may  also  sue  his  action  of  covenant,  and 
each  of  them  respectively  recover  the  dam- 
ages to  which  they  are  entitled. 

If  it  be  said,  on  the  other  hand,  that  this 
action  of  debt  upon  the  penalty,  if  sued  by 
the  executor,  would,  on  his  obtaining  a 
judgment,  equally  exclude  the  heir  from 
injuries  done  in  his  time,  I  answer  that  the 
executor  is  the  proper  representative  of  the 
testator  as  to  bringing  actions  of  debt; 
that  he  can  have  no  judgment  without  a 
breach ;  that,  if  he  gets  a  judgment  at  all, 
it  must  be  for  the  whole  penalty ;  and  that 
this  is  a  consequence  growing  out  of  the  na- 
ture of  the  security  the  testator  has  taken. 
Nevertheless,  it  may  be  that  the  executor 
would,  in  that  case,  be  a  trustee  in  Kquity, 
for  the  damages  sustained  by  the  heir.  But 
the  only  question  now  before  us,  is  whether 
the  heir  has  a  legal  right  to  sue  an  action 
of  debt  upon  this  penalty? 

I  beg  it  may  be  understood  how- 
ever, that  I  have  formed  no  opinion  (as 
being  unnecessary  in  the  case  before  us,) 
whether  the  present  covenant  is, 
31  *or  is  not,  such  an  one  as  the  heir 
may  sue  upon,  by  action  of  covenant 
for  an  eviction  in  his  time. 

There  is  no  ground,  whatever,  for  the 
position,  that  the  heir  has  a  right  to  sue  in 
consequence  of  the  word  heirs  being  inserted 
in  the  Teneri  of  the  bond,  nor  has  a  single 
authority  been  cited  to  support  it. 

I  am  therefore  of  opinion  that  the  judg- 
ment of  the  District  Court  ought  to  be 
affirmed. 

FLEMING,  Judge.  The  single  question 
is  whether  the  heir  could  bring  an  action  of 
debt  upon  this  bond?  Every  decedent 
leaves  two  representatives;  the  executor, 
who  represents  his  personal  rights;  and 
the  heir,  who  represents  his  real  rights.  It 
is  the  duty  of  the  executor  to  collect  to- 
gether the  personal  estate ;  of  which  he  is 
a  trustee  for  payment  of  debts  and  legacies ; 
and  therefore  is  entitled  to  sue  all  actions 
which  relate  to  the  personalty;  because  he 
alone  is  entitled  to  the  possession  of  the 
personal  assets,  for  the  purposes  just  men- 
tioned. But  the  heir  is  entitled  to  the 
realty;  and  therefore  every  action,  re- 
specting that  property,  belongs  to  him. 
Now  the  bond  in  question,  related  to  the 
lands  altogether,  and  therefore  constituted 
no  part  of  the  personal  estate  of  the  testa- 
tor; as  no  breach  had  happened,  or  for- 
feiture incurred  during  his  lifetime,  so  as 
to  entitle  the  executor  to  a  recompence  for 
the  damages  which  the  testator  had  sus- 
tained: Consequently,  the  property  in  the 
bond  belonged  to  the  heir,  as  appertaining- 
to  the  inheritance,  which  it  was  intended 
to  secure.  For  conditions  and  covenants 
real,  or  such  as  are  annexed  to  estates,  de- 
scend to  the  heir,  and  he  alone  can  take 
advantasre  of  them.  3  Bac.  ab.  20,  cites 
1  And.  55.  If  the  bond  had  been  condi- 
tioned for  building  a  house  upon  the  land, 
and  the  forfeiture  had  happened  after    the 
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death   of    the    testator,    it  would  surely  be 

more   consistent    with    reason   and  justice 

that  the  heir,  who  was  to  be  benefited 

32  by   *the   building*,    should   have    the 
remedy  whatever  it  was,  in    his   own 

power,  than  that  it  should  belong  to  the 
executor;  who,  having  no  interest  in  the 
matter,  would  not  be  concerned,  whether 
the  house  was  built  or  not.  The  case  of  the 
nomine  poenae  mentioned  in  Co.  Litt.  162, 
is  expressly  applicable ;  and  shews  that  the 
interest,  in  conditions  and  covenants  of 
this  kind,  vests  in  the  heir.  All  the  fore- 
going principles  more  strongly  apply  in  a 
case  like  the  present,  where  the  land  has 
been  lost  altogether ;  and  the  money  recov- 
ered is  to  be  in  lieu  of  it.  In  such  a  case  it 
would  be  strange  if  the  law  were  to  estab- 
lish the  useless  circuity,  of  a  suit  first  by 
the  executor  against  the  obligor,  and  then 
of  a  suit  by  the  heir  against  the  executor. 
It  is  certainly  better  to  say,  at  once,  that 
he  who  has  the  right,  has  the  remedy  to 
assert  it.  There  is  a  passage  in  Went- 
worth's  office  of  executors  which  may  be 
thought  to  militate  against  this  doctrine. 
But  the  author  appears  to  me  to  have  had 
no  fixed  opinion  concerning  it.  For  in  one 
place  he  says,  the  money  when  recovered 
by  the  executor  is  assets,  and  in  another 
that  he  is  trustee  for  the  heir.  Both  of 
which  cannot  be  true.  But  they  serve  to 
shew  however,  the  oscillation  of  his  own 
mind  upon  the  subject ;  and  therefore  but 
little  weight  is  attached  to  his  observations 
with  respect  to  the  point.  It  is  said  that 
there  is  no  case  produced  of  such  an  action 
having  ever  been  brought  by  an  heir ;  but 
that  argument  will  perhaps  apply  both 
ways;  for  neither  has  any  authority  been 
produced,  of  its  having  ever  been  decided, 
that  the  action  must  be  brought  by  the  ex- 
ecutor: Which  leaves  it  equally  as  uncer- 
tain, whether  an  action,  by  the  executor, 
could  be  maintained;  and  that  very  uncer- 
tainty is  of  itself,  a  reason,  with  me,  for 
not  sending  the  plaintiff  back  to  explore 
the  difficulty.  Upon  the  whole,  I  am  for 
reversing  the  judgment  of  the  District 
Court,  and  entering  judgment  for  the  plain- 
tiff. 

33  ♦CARRINGTON,  Judge.     I    concur 
with  the  Judge,    who   last   delivered 

bis  opinion ;  which  if  not  supported  by 
strict  law,  is,  at  least,  agreeable  to  the 
soundest  principles  of  justice  and  good 
sense. 

But  the  law  is  certainly  with  the  opinion. 
In  2  Bac.  421,  it  is  said,  that  rents  in  lieu 
of  profits,  charters  and  writings  relating 
to  lands  go  to  the  heir;  and  in  the  passage 
cited  from  3  Bac.  20,  conditions  and  cove- 
nants real,  such  as  are  annexed  to  real 
estates,  go  to  the  heir  also.  So  that  the 
title  to  the  security  seems  to  be  clearly 
vested  in  the  heir:  And  it  is  admitted  that 
an  action  of  covenant  would  have  lain  for 
him.  But,  I  cannot  discover  any  reason- 
able distinction  between  debt  and  covenant 
in  such  a  case.  For  in  both  the  object  is 
to  recover  compensation  for  a  specific  in- 
jury done  to  the  inheritance,  or  in  other 
words  to  the  heir;  and  why  the  recovery 
should  in  one  action  enure  to  the  heir,  and 
in  the  other  to  the  executor,  is  very  diffi- 
cult to  conceive. 


The  bond  in  the  present  case,  upon  the 
very  face  of  it,  imports  that  it  could  not 
form  any  part  of  the  personal  assets.  For 
it  respected  the  title  to  the  inheritance 
only,  to  which  it  was  an  appendage.  The 
heir  therefore  had  a  right  to  it  as  one  of 
the  muniments  of  his  title;  and,  as  the 
breach  happened  in  his  own  time,  he  had  a 
right  to  sue  upon  it;  and  might  bring  debt 
or  covenant  at  his  election.  For  if  the  cov- 
enant binds  the  obligor  and  his  representa- 
tives to  the  heir,  the  contents  of  it  must 
belong  to  the  heir  likewise;  and  the  sum 
being  certain  an  action  of  debt  to  recover 
it  was  properly  brought. 

Indeed  the  conduct  of  the  defendant  ad- 
mits the  propriety  of  the  action.  For, 
instead  of  excepting  to  the  form  of  the 
action,  he  has  plead  over,  and  stated  assets 
to  a  certain  amount.  On  which  plea  an 
issue  was  taken ;  and  on  the  trial  a  verdict 
passed  for  the  plaintiff.  After  which  it 
would  be  too  much  to  allow  an  excep- 

34  tion  to  the  action,  *  without  clear 
principles,  or  the  most  decisive  au- 
thorities require  it.  But,  as  there  are 
neither  in  the  present  case,  I  think  the 
judgment  of  the  District  Court  should  be 
reversed;  and  that  judgment  should  be 
entered  for  the  plaintiff. 

LYONS,  Judge.  This  is  a  suit  at  Com- 
mon Law,  and  must  be  decided  according 
to  the  rules  and  principles  of  the  Common 
Law. 

By  the  Common  Law  all  charters  and 
writings  relating  to  the  freehold  and  in- 
heritance, that  is  to  say,  deeds  and  cove- 
nants conveying  lands,  which  can  be 
transferred  as  I  understand  it,  follow  the 
interest  of  the  land  and  belong  to  the  heir 
to  protect  his  title.  But  leases,  mortgages, 
judgments  and  bonds  for  payment  of  money, 
belong  to  the  executor  and  are  assets. 

Leases,  made  by  the  ancestor,  reserving 
rent  to  the  heir  and  executor,  go  to  the 
heir;  the  rent  being  incident  to  the  rever- 
sion :  But  mortgages,  bonds  payable  to  the 
ancestor  and  heir  for  money,  or  in  a  penal 
sum  go  to  the  executor;  for  the  executor 
shall  take  advantage  of  covenants  in  gross. 
1  Ventr.  175. 

A  bond  for  conveying:  of  land  or  for  fur- 
ther assurances,  conveys  no  estate  at  Com- 
mon Law,  nor  can  any  estate  be  recovered 
by  suit  upon  it.  Such  a  bond  will  not  en- 
able the  heir  to  recover  or  defend  at 
law ;  it  is  not  assignable  at  Common  Law, 
and  cannot  be  transferred  to  a  purchaser: 
It  is  therefore  useless  to  the  heir  in  that 
respect.  Money  and  not  land  is  to  be  re- 
covered on  it;  and  the  whole  penalty  is 
forfeited  by  a  single  breach.  It  is  true 
that  either  party  may  have  recourse  to  a 
Court  of  Equity ;  the  obligee  for  a  specific 
performance  of  the  condition,  and  the 
obligor  to  be  relieved  against  the  penalty, 
on  making  compensation.  But  at  law  the 
action  must  be  for  the  penalty  only,  and 
as  that  is  money  and  a  gross  sum,  the  suit 
must  be  brought  by  the  executor  as  legal 
representative  of  the  personal  estate. 

35  *In  Wen tworth's  office  of  executors, 
it  is  said,  *'If  A.  be   bound    to  B.  by 

bond,  statute  or  recognizance  for  assurance 
of  land,  B.  dieth,  and  the  land  descend  to 
the  heir;  or  be  it  that   B.  sold   the   land  to 
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C,  and  assig'ned  to  him  the  bond  &c.  yet 
must  the  suit  &c.  be  in  the  name  of  the 
executor  of  B.  and  neither  of  the  heir  or 
assignee ;  and  that  which  is  recovered  will 
be  assets  in  law  to  charg-e  the  executor  as  I 
take  it;  yet  in  equity  it  pertains  to  the  heir 
or  assignee.  Quere,  If  the  executor  meddle 
not,  but  only  suffer  his  name  to  be  used," 
Wentworth  off.  Ex.  74.  In  another  place, 
he  has  a  passage  to  this  effect,  *  *  Many  have 
bonds,  statutes,  or  recognizances  for  war- 
ranty or  enjoying  of  land,  or  freeing  Ac. 
from  incumbrances  in  general,  or  particu- 
lar. Now  he  which  hath  these,  selling  the 
land,  may  by  letter  of  attorney  lawfully* 
assign  them  to  the  party  who  buyeth  land 
or  lease :  but  this  notwithstanding,  the  in- 
terest remains  in  him  who  selleth,  and  by 
his  outlawry  they  may  be  forfeited,  or  by 
himself  released,  any  bond  to  the  contrary 
notwithstanding ;  and  if  he  die,  the  inter- 
est in  law  will  be  in  and  go  to  his  execu- 
tors, and  in  their  names  only  suit  or 
execution  may  be  had  or  maintained.  But 
if  the  vendor  besides  assignment  makes  as 
to  the  obligation  &c.  only  the  vendee  ex- 
ecutor, by  this  the  interest  after  the  death 
of  the  party  will  be  in  him  actually  &c. 
since  none  but  he  can  release  or  discharge, 
nor  any  other  name  need  to  be  used  to  sue 
or  take  benefit  thereof."     Ibid.  12. 

These  passages  prove,  that  bonds  for  con- 
veyances, and  assurances  do  not,  like  cove- 
nants in  conveyances,  run  with  the  land, 
and  become  the  property  of  the  heir;  but 
belong  to  the  executor,  and  if  so,  the  nam- 
ing of  the  heir  is  mere  surplusage,  and 
gives  him  no  right  of  action. 

This  doctrine  is  attended  with  no  incon- 
venience to  the  heir,  whether  the  breach 
be  before  or  after  the  ancestor's  death : 
36  If  before;  the  executor  *will  recover 
damages  for  that  breach,  and  a  scire 
facias  for  future  breaches  may  be  brought 
in  his  name  upon  the  judgment,  until  the 
whole  penalty  is  exhausted ;  which  like  the 
Governor,  Justices  and  other  public  officers 
he  would  not,  perhaps,  be  allowed  to  re- 
lease. If  after;  the  heir  must,  indeed, 
make  use  of  the  executor's  name  in  bringing 
the  suit,  but  the  recovery  will  be  for  his 
own  benefit.  So  that  his  interest  is  suffi- 
ciently protected. 

It  was  said  that  the  nomine  poenae  in  a 
lease  may  be  sued  for,  and  recovered  by  the 
heir  in  his  own  name ;  which  the  appellee's 
counsel  insists  is  analogous  to  the  present 
case.     But  that  is  not  so. 

For  the  nomine  poenae  like  the  rent,  it  is 
incident  to  the  reversion,  and  descends  to 
the  heir  at  Common  Law.  It  waits  on  the 
rent,  and  cannot  be  released  until  the  rent 
is  behind:  Nonpayment  makes  it  a  duty. 
Yelv.  215 ;  4  Bac.  285. 

The  argument,  that  the  act  of  Assembly 
by  declaring  that  the  penalty  shall  be  dis- 
charged by  payment  of  the  damages  found, 
does  in  effect  destroy  the  distinction  be- 
tween debt  and  covenant,  has  no  weight 
with  me.  For  that  act  does  not  alter  the 
nature  of  the  action,  but  the  same  judg- 
ment for  the  penalty  is  still  preserved  by 
the  act,  and  a  collateral  relief  only  given, 
in  order  to  prevent  the  necessity  of  applying 
to  a  Court  of  Equity.  So  that  the  act,  in- 
stead    of     confounding     the      distinction 


between  them,  does  in   express  terms  sup- 
port it. 

There  must  have  been  many  bonds  for 
conveyances  and  assuring  of  title  in  Eng- 
land, yet  there  is  no  precedent  of  any  suit 
or  declaration,  by  an  heir,  upon  such  a 
bond ;  and  if  no  such  precedent  can  be 
shewn,  then,  according  to  Littleton's  rule, 
it  is  a  good  argument,  that  an  action  lies 
not,  because  one  was  never  brought. 

37  *I  am  therefore  of  opinion  that  there 
is  no  error;  and   that    the   judgment 

ought  to  be  affirmed. 

PENDLETON,  President.  The  bond  is 
to  Peter  Eppes,  his  heirs  or  executors,  to 
operate  in  succession,  and  not  to  any  two 
at  the  same  time ;  to  Peter  during  hia  life, 
in  which  no  breach  was  made,  and  at  his 
death  it  became  payable  to  one  of  his  two 
legal  representatives,  and  not  to  both.  So 
that  the  objection  that  the  obligee  was  lia- 
ble, at  the  same  time,  to  be  sued  by  two 
different  persons,  does  not  seem  to  have 
any  force.  The  paper  and  the  remedy  can 
belong  only  to  one ;  and  the  question  is,  to 
which?  The  heir  is  as  much  the  legal  rep- 
resentative of  the  testator  as  to  the  real 
estate,  as  the  executor  is  as  to  the  per- 
sonal ;  and,  with  the  land,  the  heir  takes 
all  deeds,  and  writings  relating  to  them, 
whether  for  conveying  the  title  or  protect- 
ing his  quiet  enjoyment;  with  none  of 
which  could  the  executor  intermeddle,  as  it 
is  laid  down  by  Bacon  in  his  second  volume 
421  (from  Roll's  abr.  919,  and  Wentw.  63,) 
where  he  is  professedly  treating  of  the  dis- 
tinct rights  of  the  heir  and  executor. 

The  same  author  in  his  3d  vol.  20,  treat- 
ing of  the  rights  of  the  .heir  to  take  ad- 
vantage of  the  conditions  or  covenants 
made  to  the  ancestor,  lays  down  this  gen- 
eral principle,  ^^conditions  and  covenants 
real,  or  such  as  are  annexed  to  estates, 
shall  go  to  the  heir  and  he  alone  shall  take 
advantage  of  them."  In  a  note  he  makes 
this  obvious  distinction  that  in  case  of  a 
breach  in  the  testator's  lifetime  it  shall  g-o 
to  the  executor;  the  land  being  gone  and 
the  substitute  money. 

But  we  are  embarrassed  by  the  term  pen- 
alty ;  which  is  money ;  was  a  debt  from  the 
date  of  the  bond ;  and  therefore,  at  law« 
must  go  to  the  executor.  This,  if  it  could 
be  true,  would  wholly  derange  the  princi- 
ples laid  down  by  Bacon :  And  how  is  it 
proved?  I  consider  it  to  be  the  same  as 
timber  on  the  land ;  if  severed  in  the 

38  testator's  life  *time  it  will  go  to  the 
executor;  if  growing  it  will  belong- 
to  the  heir.  It  is  laid  down  in  Co.  L«itt. 
292,  that  if  a  man  be  bound  by  deed  to  pay 
another  a  sum  of  money  at  a  future  day,  a 
release  of  all  actions  before  the  day  shall 
be  a  bar;  because  the  debt  was  a  thing-  in 
action,  and  although  he  could  not  sue,  be- 
cause it  was  debitum  inpraesenti,  solvendum 
in  futuro,  yet  since  the  right  of  action  was 
in  him,  a  release  of  all  actions  was  a  dis- 
charge of  the  debt. 

Penalties  in  their  nature  follow  the  sul>- 
ject  they  are  intended  to  inforce :  And  the 
case  put  of  a  nomine  poenae  3d  Bacon  20« 
applies  directly,  in  terms;  since  he  states 
the  case  of  a  penalty  to  inforce  the  pa.y- 
mentof  rent;  which  (that  is  the  penalty) 
he  says  ought  in   reason   to  go  to  him  iirlio 
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has  a  right  to  the  rent.  So,  in  the  present 
case,  the  penalty  is  to  go  to  him  who  lost 
the  land  intended  to  be  protected  by  it. 
Bnt  it  is  said  that  there  is  no  instance  of  a 
suit  by  the  heir  for  a  penalty.  I  have  not 
searched  for  the  precedent;  but  believe  it 
would  be,  at  least,  as  difficult  to  produce 
one,  of  an  executors  suing  for  the  penalty 
of  a  bond,  which  had  a  condition  for  quiel 
enjoyment  of  land  annexed  to  it,  and  the 
condition  not  broken  at  the  testators  death. 

In  this  case  the  heir  has  sustained  the 
loss  to  be  recompensed ;  he  is  named  as 
obligee  in  the  bond ;  has  rightfully  the  pos- 
session of  it;  and  I  can  iindno  principle  of 
the  most  rigid  law  to  prevent  his  recovery 
in  the  mode  he  has  pursued. 

A  majority  of  the  Court  therefore  is  of 
opinion  that  the  errors  assigned  to  arrest 
the  judgment  are  insufficient  for  the  pur- 
pose ;  and  consequently  that  the  judgment 
of  the  District  Court  is  erroneous:  It  is 
therefore  to  be  reversed,  and  judgment  en- 
tered for  the  plaintiff. 


39  *Cooke  v.  Simms. 

[October  Term,  17W.] 

Actiea  on  Note— Plendliv  by  Way  of  Recltsl—Bffect.*— 

In  an  action  on  the  case  apon  a  note  of  hand,  there 
mast  be  an  express  assampsU  laid  in  the  declara- 
tion: and  merely  recitinr  the  note  of  hand  in  haec 
verba  is  not  sufficient. 

In  an  action  on  the  case,  brought  by 
Simms  in  the  Hustings  Court  of  Alexandria 
against  Cooke;  the  declaration  contained 
four  counts.  The  first  charged,  ''That  the 
defendant  made  his  certain  writing  sub- 
scribed with  his  hand  in  the  words  and 
figures  following,  to  wit,  Alexandria  Jan- 
nary  12th,  1792,  Whereas  Jesse  Simms  of 
Alexandria  has  this  day  given  me  his  obli- 
gation promising  to  assign,  transfer  and 
deliver  to  me  or  my  order  on  the  fifteenth 
day  of  Jane  next  ensuing  the  sum  of  five 
thousand  dollars  of  the  funded  debt  of  the 
United  States  of  America  t>earing  an  an- 
nual interest  of  six  per  centum,  commonly 
called  six  per  cent,  stock,  I  do  hereby  prom- 
ise on  receiving  of  the  said  sum  of  five 
thousand  dollars  of  the  funded  debt  of  the 
Hnited  States  of  America,  bearing  an  an- 
nnal  interest  of  six  per  centum,  agreeably 
to  hia  said  obligation,  to  pay  the  said  Jesse 
Simms  or  his  order  the  sum  of  six  thousand 
Spanish  milled  dollars  or  the  value  thereof 
in  gold,  as  witness  my  hand. 

''Stephen  Cooke. 

Witness,  James  Gillies. 

''And  in  fact  the  plaintiff  saith  that  he 
offered  to  perform  all  things  on  his  part 
necessary  to  be  done  and  performed. ' '  The 
second  count  was  for  money  laid  out  and 
expended,  by  the  plaintiff,  for  the  use  of 
the  defendant.  The  third  for  money  had 
and  received  by  the  defendant  to  the  use  of 

•Actioa  OB  Note— Pleadinc  by  Way  of  Recital.— In  an 

action  on  the  case  upon  a  note,  there  must  be  an  ex- 
press assumpsit  laid  in  the  declaration  and  a  mere 
recital  in  kac  verba  is  not  sufflcienL  For  this  prop- 
widon  the  principal  case  is  cited  and  approved  in 
tbe  foUowinr :  Syme  v.  Griffin,  4  H.  &M.  280:  Wooddy 
T.  Floumoy.  fl  Mnnf.  509:  Farmers'  Bank  v.  Clarke. 
iLelirheW:  Burton  v.  Hansford.  10  W.  Va.  474,  477; 
Quanier  ▼.  Peabody.  10  W.  Va.  687;  Heirs  of  Hite  v. 
Wilson,  2  H.  &  M.  286:  Grlffle  v.  McCoy,  8  W.  Va.  206; 
Sj»lkcr  V.  Bohrer.  37  W.  Va.  203.  It  S.  E.  Rep.  677.  See 
monographic  »oU  on  "Assumpsit  *'  appended  to  Ken- 
aalrd  t.  Jones,  9  Qratt  188. 


the  plaintiff.    The   fourth  count   charged, 

that    the   defendant    in   consideration  that 

the  plaintiff  ^*had  given  unto  him  an 

40  obligation  to  him  the  ^plaintiff,  prom- 
ising to  assign,    transfer  and  deliver 

to  the  said  defendant  or  his  order  on  the 
fifteenth  day  of  June  in  the  same  year  the 
sum  of  five  thousand  dollars  of  the  funded 
debt  of  the  United  States  of  America,  bear- 
ing an  annual  interest  of  six  per  centum 
commonly  called  six  per  cent,  stock,  under- 
took and  faithfully  promised,  on  receiving 
the  said  sum  of  five  thousand  dollars  of  the 
funded  debt  of  the  United  States  of  Amer- 
ica bearing  an  annual  interest  of  six  per 
centum  agreeably  to  the  obligation  afore- 
said, to  pay  to  the  said  plaintiff  or  his  order 
the  sum  of  six  thousand  Spanish  milled  dol- 
lars or  the  value  thereof  in  gold ;  and  the 
plaintiff  in  fact  saith,  that  he  on  the  said 
fifteenth  day  of  June  in  the  year  aforesaid, 
at  the  town  aforesaid,  offered  to  the  said 
defendant  the  said  sum  of  five  thousand 
dollars  of  the  funded  debt  of  the  United 
States  of  America,  bearing  an  annual  in- 
terest of  six  per  centum  per  annum,  agree- 
able to  the  obligation  aforesaid,  and  offered 
that  the  same  should  be  assigned  and 
transferred  to  him  or  his  order,  and  required 
him  to  perform  his  promise  aforesaid,  and 
the  said  defendant  then  and  there  refused 
to  receive  the  said  sum  of  five  thousand 
dollars  six  per  cent,  stock  aforesaid,  and 
refused  that  the  same  should  be  transferred 
to  him.'*  The  declaration  then  concludes 
with  assigning  a  general  breach  in  the  fol- 
lowing words.  ^'Nevertheless  the  said  de- 
fendant though  often  afterwards,  required 
to  perform  his  said  several  promises 
aforesaid  and  still  doth  refuse  to  perform 
them  and  each  of  them,  to  his  damage  three 
hundred  pounds,  and  therefore  he  brings 
suit,  and  so  forth. 

The  defendant  prayed  oyer  of  the  writ- 
ing, and  then  plead  non  assumpsit  to  the 
first,  second,  and  third  counts;  on  which 
the  plaintiff  took  issue.  And  as  to  the  first 
count,  the  defendant  further  plead,  **that 
the  plaintiff  did  not  assign,  transfer  and 
deliver  to  him  or  his  order  the  sum  of  five 
thousand    dollars   of   the  funded  debt 

41  of    the    United  *States    of    America, 
bearing  an  annual  interest  of  six  per 

centum  per  annum,  commonly  called  six 
per  cent,  stock  agreeably  to  his  said  obli- 
gation." And  as  to  the  fourth  count  the 
defendant  demurred,  1.  Because  the  plain- 
tiff did  not  allege  that  he  offered  to  as- 
sign and  transfer  the  said  5000  dollars 
of  the  funded  debt  at  the  Treasury  of 
the  United  States  or  at  the  Ofifice  of  the 
Commissioner  of  Loans.  2.  Because  the 
tender  set  forth  in  the  declaration  was  in- 
formal and  insufiicient.  3.  Because  it  is 
not  averred  that  the  plaintiff  had  a  right  to 
assign  and  transfer  the  said  5000  dollars  of 
the  funded  debt. 

The  plaintiff  as  to  the  second  plea  to  the 
first  count  says,  that  he  on  the  15th  of  June 
1792,  at  the  town  aforesaid  offered  to  the 
defendant,  **the  said  sum  of  five  thousand 
dollars  of  the  funded  debt  of  the  United 
States  of  America  bearing  an  annual  in- 
terest of  six  per  centum,  agreeable  to  the 
obligation  aforesaid,  and  offered  that  the 
same  should  be  assigned  and  transferred  to 
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him  or  his  order,  and  then  and  there  re- 
quired the  defendant  to  perform  his  promise 
aforesaid;  and  the  defendant  then  and 
there  refused  to  receive  the  said  sum  of 
live  thousand  dollars  six  per  cent,  stock 
aforesaid,  and  refused,  that  the  same  should 
be  transferred  to  him."  Then  follows  an 
entry  in  these  words,  by  *^ consent  of  the 
parties^  the  declaration  is  amended  to  the 
fourth  count,*  and  the  demurrer  filed  with- 
drawn." 

The  defendant  demurred  to  the  plaintiffs 
replication  aforesaid  to  the  second  plea  to 
the  first  count.  1.  Because  it  appeared  by 
the  plaintiffs  own  shewing^,  that  the  offer 
to  transfer  was  made  at  the  town  of  Alex- 
andria, and  not  at  the  Treasury  of  the 
United  States,  or  at  the  ofiice  of  the  Com- 
missioner of  Loans.  2.  Because  it 
42  appears  by  *the  plaintiffs  own  shew- 
ing, that  he  hath  not  performed  what 
he  ought  to  have  done  in  order  to  entitle 
him  to  his  action  against  the  defendant. 
3.  That  it  is  not  averred,  that  the  plaintiff 
had  a  right  to  transfer  the  said  5000  dollars 
of  the  funded  debt.  The  plaintiff  joined 
in  the  demurrer.  The  Hustings  Court  de- 
cided in  favor  of  the  plaintiff,  upon  the 
demurrer ;  and  awarded  a  writ  of  enquiry 
of  damages.  The  jury  found  ;^159  damages ; 
and  the  Hustings  Court  gave  judgment  for 
the  same. 

The  defendant  appealed  to  the  District 
Court;  where  the  judgment  of  the  Hustings 
Court  was  afifirmed ;  and  from  the  judgment 
of  affirmance  the  defendant  appealed  to  this 
Court. 

The  case  was  argued  at  a  former  term, 
by  Marshall  for  the  appellant  and  Lee  for 
the  appellee.  When  the  judgment  of  the 
District  Court  was  reversed ;  but  that  judg- 
ment was  set  aside  during  the  same  term, 
and  the  cause  continued  for  another  argu- 
ment. 

Marshall,  for  the  appellant.  The  decla- 
ration does  not  shew  a  sufficient  cause  of 
action.  It  does  not  shew,  with  sufficient 
certainty,  that  the  defendant  accepted  the 
plaintiffs  obligation ;  without  which  there 
was  no  consideration.  But,  if  it  did,  still 
the  plaintiff  has  not  entitled  himself  to 
what  he  claims.  For  the  mere  offer  to 
transfer  was  not  enough.  1  Ld.  Raym. 
440,  686,  12  Mod.  529.  Therefore  the  plain- 
tiff, having  omitted  to  shew  a  performance 
on  his  part,  has  not  stated  a  sufficient 
ground  of  action  against  the  defendant. 
But  the  declaration  must  shew  a  sufficient 
cause  of  action,  or  the  plaintiff  cannot  re- 
cover.    4  Bac.  abr.  6. 

Nothing  then  can  sustain  the  declaration 
unless  the  replication  has  aided  it;  which 
has  been  supposed,  inasmuch  as  it  is  said 
that  the  declaration  and  replication  may  be 
incorporated    together,    so  as   to  make  one 

plea.  But  this  cannot  be  done 
43        'because  it  would  be  a  departure.    For 

it  is  a  distinct  matter  which  is  set 
forth  in  the  replication,  from  that  which 
is  contained  in  the  declaration ;  and  this 
according  to  all  the  authorities  is  a  de- 
parture. It  is  a  variation  from  the  title, 
which  the  plaintiff  had   once    insisted   on ; 


*It  does  not  appear  in  the  record,  that  anytliing- 
f urther  was  ever  done,  as  to  tbe  amendment 


and  therefore  is  expressly  within  the  defi- 
nition and  principles  laid  down  in  3  Black. 
Com.  310,  and  4  Bac.  abr.  122.  The  in- 
stances there  put  illustrate  and  confirm  it. 
Thus  in  the  case  of  the  assize,  where  the 
tenant  pleads  a  descent  from  his  father 
and  gives  colour,  the  demandant  entitles 
himself  by  a  feoffment  from  the  tenant 
himself,  the  tenant  cannot  say  that  tbe 
feoffment  was  on  condition  and  shew  the 
condition  broken ;  for  it  would  be  a  de- 
parture, as  containing  matter  new  and  sub- 
sequent to  that  of  his  bar :  Which  is  a  case 
in  point,  and  proves  that  the  subsequent 
matter  contained  in  the  replication,  was  a 
departure  in  the  present  case.  This  doc- 
trine is  supported  by  2  Wils.  98;  and,  in 
short,  there  is  not  a  single  authority  which 
does  not  go  to  shew  the  same  thing ;  and 
to  prove  incontestibly,  that  the  new  matter, 
introduced  into  the  replication  here,  was  a 
departure  from  the  declaration. 

So  that  if  it  were  even  true,  that  a  decla- 
ration and  replication  can  be  incorporated, 
it  would   not  assist   in    the    present    case. 
But  there  is   no  case   which  goes  to  prove 
that  such  incorporation  can  be  made.     For 
that  would  be   to  allow  every   bad  and  in- 
sufficient declaration  to  be  amended  by  the 
replication;  and  in  short   every   bad    prior 
plea  to  be  amended  by  the  subsequent.     So 
that   the   series   would  be  infinite;  and  the 
endless  altercation,  spoken  of  by  the  books, 
and    which   the   doctrine   of  departure  was 
established  to  prevent,  would  be  introduced. 
But     there    is     another     fatal  objection 
in  this  case;  namely,  that   no  assumpsit  is 
laid  in  the  declaration.     For   the  mere  re- 
cital   of  the   note  was  not  sufficient.     The 
assumpsit,     which     the    law    raised, 
44        *ought  to  have  been  averred :  Because 
the   promise    is    the    very   git  of  the 
action,  and  therefore   should  be  stated.     1 
Lev.  164;  2  Ld.  Raym.    1516;  2  Wash.  187. 
Which  last  case  is  an   express  authority  in 
the  very  point;  and  the  same  doctrine  was 
afterwards  held  in  the   case    of   Chichester 
V.    Vass*   in    this    court.     If   the    English 
books  of  practice  be  consulted,  no  form  will 
be  found  which  omits   an    averment  of  the 
implied  promise.     So  that  as  well  upon  the 
authority    of     adjudged     cases,     as    upon 
the  forms  in  use,  it  is  clear  that  the  failure 
to  state  the  assumpsit  is  an  incurable  error. 
But  the  judgment  is  erroneous   upon  an- 
other ground.     There  were  two  pleas  to  the 
first  count ;  the  first  a  general  plea  of  non 
assumpsit,  and  the   second   a   special  plea. 
Upon  the  former  the  parties  were  at  issue ; 
and   notwithstanding   this,    the   court,    on 
overruling  the  demurrer,  have  proceeded  to 
enquire  of  the  damages,  without  trying,  or 
otherwise  disposing  of  the  issue  upon  a  good 
and    sufficient    bar.       Which    is    manifest 
error;  because  the  defendant  had  a  right  to 
insist  on  having  his  plea  tried. 

Call,  contra.  The  declaration  and  repli- 
cation may  be  incorporated  together  and 
taken  as  one  plea.  For  all  the  pleadin^^s 
of  the  party  is  but  one  exposition  of  his 
case.  The  replication  operated  like  an 
amendment  to  the  declaration,  and  mig^bt 
supply  the  omissions  and  deficiencies  in 
that.  Yelv.  18. 
The  replication  is  not   a   departure  from 


*1  Call's  rep.  83. 
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the  declaration :  Because  it  is  every  way 
consistent  with  it;  and  may  be  said  to 
grow  out  of  it.  For  the  declaration  charges 
a  general  offer  of  performance  on  the  part 
of  the  plaintiff;  and  the  replication  only 
extends  the  allegation  and  shews  how  he 
offered    to    perform.     It    is    therefore 

45  within  *the    reason    of  all    the  cases 
upon  pleadings;  which  admit  that  the 

replication  may  explain  the  generality  of 
the  count.  5  Com.  Dig.  438.  Besides  the 
plea  here  rendered  the  replication  necessary, 
because  it  denied  the  transfer;  which  de- 
nial was  true;  and  therefore  the  plaintiff 
was  obliged  to  confess  and  avoid,  or  the 
bar  would  have  precluded  him.  It  is  there- 
fore within  the  reason  of  the  doctrine  of 
new  assignments :  Which  were  never  held 
to  be  a  departure  merely  because  they  stated 
a  new  fact. 

It  is  not  true  that  because  additional  mat- 
ter is  added  it  is  therefore  necessarily  a 
departure.  On  the  contrary  even  surplus- 
age, although  containing  additional  mat- 
ter, is  not.  3  Term.  Rep.  376.  Which 
shews  that  every  thing  consistent  with  the 
declaration  may  be  united  to  it,  and  the 
rest  rejected.  The  case  in  2  Wils.  8,  ex- 
plains the  nature  of  departures,  and  was  a 
stronger  case  than  this ;  because  there  the 
defendant  might  have  taken  issue  on  the 
replication ;  but  here  it  was  absolutely  nec- 
essary to  answer  the  defendants  bar;  and 
a  necessary  answer  to  the  opposite  plea  is 
never  considered  as  a  departure.  5  Com. 
Dig.  438. 

The  replication  contains  a  sufficient 
cause  of  action :  Because  the  offer  to 
transfer  was  enough,  when  the  defendant 
refused  to  accept.  For  the  case  is  very 
different  from  that  in  Ld.  Raym.  441 ;  be- 
cause here  the  offer  was  to  the  defendant 
himself,  which  the  court  in  that  case  al- 
lowed would  have  been  sufficient. 

There  is  a  sufficient  assumpsit  laid;  be- 
cause the  note  itself  contains  an  express 
promise;  and  it  is  immaterial  how  the 
promise  is  stated,  provided  it  be  laid  at 
all.  For  the  only  object,  in  stating  it,  is  to 
shew  that  there  was  an  agreement  to  pay. 
But  no  particular  set  of  words  is  required. 
It  is  wholly  immaterial  what  expressions 
are  used,  if  the  agreement  be  actually 
shewn.     But  you   cannot    render    the 

46  agreement  more  certain  by  an3^  *other 
form,    than    by  a   recital  of  the  very 

words  of  it;  which,  as  the  end  of  all  plead- 
ing is  only  to  inform  the  adversary  with 
what  he  is  charged,  is  the  least  exception- 
able mode,  and  most  certainly  effects  the 
desired  object.  The  case  of  Buckler  v. 
Angel,  1  Lev.  164,  does  not  oppugn  these 
observations;  because  in  that  case  there 
was  no  express  promise  stated;  »nd  for 
want  of  it,  the  declaration  was  nonsense. 
The  same  observation  applies  to  2  Ld. 
Raym.  1516;  and  perhaps,  in  both  cases, 
the  omission,  at  this  day,  would  be  consid- 
ered as  a  mere  vitinm  clerici,  not  affecting 
the  judgment.  There  is  probably  some 
omission  in  the  statement  of  the  case  of 
Winston  v.  Francisco,  2  Wash.  187;  but  at 
any  rate,  there  was  no  recital  of  an  express 
promise  in  that  case,  as  there  is  in  this; 
nor  did  the  replication  there  repeat  the 
promise  an  it  does  here.    For  if  it  had  the 


recital  would  have  been  sufficient,  Buers 
plead.  45.  As  to  the  case  of  Chichester  v. 
Vass,  the  failure  to  lay  an  assumpsit  was 
not  the  ground  of  decision  there;  but  the 
omission  to  aver  what  sum  the  other  daugh- 
ters received.  In  short,  after  stating  the 
express  promise,  it  never  can  be  necessary 
to  repeat  the  assumpsit  which  the  law 
raises.  For  what  purpose  should  this  be 
done?  No  use  can  result  from  it;  and  it 
would  only  tend  to  create  a  redundancy  of 
words,  and  to  fill  the  record  with  needless 
repetition. 

As  to  the  last  point,  relative  to  the  en- 
quiry of  damages  without  trying  the  issue; 
it  does  not  appear  that  the  defendant  asked 
for  a  trial;  and  his  omission  to  do  so, 
must  be  considered  as  a  waiver  of  the  plea 
of  non  assumpsit. 

Marshall,  in  reply.  The  case  in  Yelv.  18, 
does  not  apply,  because  the  replication 
there  would  have  pursued  the  declaration ; 
but  here  the  foundation  of  the  action  is  the 
refusal  in  the  defendant  to  take  the  stock ; 
and  that  is  no  where  stated  before  in  the 
declaration.  For  the  declaration  merely 
is,  that  the  plaintiff  offered  to  per- 
47  form  *all  the  things  on  his  part  to  be 
performed,  and  says  nothing  of  the 
refusal.  Which  is  not  drawn  forth  in  the 
replication  by  any  thing  contained  in 
the  plea  of  the  defendant;  which  in  fact 
was  but  a  mere  denial  of  the  declaration. 
None  of  the  cases  cited  by  the  appellees 
counsel  come  up  to  his,  which  was  a  clear 
departure.  For  it  introduced  new  matter, 
without  any  necessity  for  it  from  the  ad- 
versary pleadings.  The  form  of  declaring 
in  England  is,  to  state  4he  promise  which 
the  law  raises,  although  the  promise  in  the 
contract  be  previously  stated.  1  Rich, 
prac.  K.  B.  119.  And  the  cases  cited  be- 
fore, particularly  that  of  Winston  v.  Fran- 
cisco, 2  Wash,  completely  prove  that  it 
must  be  so  laid.  There  was  no  necessity 
for  the  defendants  asking  for  a  trial  of 
the  issue ;  because  the  plea  stood  upon  the 
record  and  the  court  ought  to  have  taken 
notice  of  it. 

Call.  In  the  form  in  1  Rich.  prac.  it 
was  necessary  to  lay  the  second  promise, 
as  the  plaintiff  counted  on  the  statute ;  for, 
if  he  had  counted  at  Common  Law,  he  must 
have  shewn  the  consideration  of  the  note. 
Therefore  the  second  promise  laid  in  that 
declaration  was  the  assumpsit  which  the 
statute  raised;  and  without  which  he  could 
not  have  recovered.  But  here  was  not  the 
same  necessity ;  because  there  is  a  good  con- 
sideration expressed  in  the  note  itself. 

Cur.  adv.  vult. 

PENDLETON,  President,  delivered  the 
resolution  of  the  Court. 

The  objection  to  the  declaration  for  want 
of  laying  a  promise  directly,  if  stirred  by 
the  counsel  on  the  former  argument  does 
not  appear  in  our  notes.  We  know  it  was 
not  considered  by  the  court ;  but  the  case 
was  decided  upon  other,  points  which  are 
unnecessary    to    be   considered    if   this  be 

against  the  plaintiff. 
48  *The  declaration   is,    that    the   de- 

fendant made  the  note,  which  it  re- 
cites in  Haec  Verba,  without  alleging  any 
other  promise  than  that  contained  in  the 
note   itself;  and  the  question  is,  whether. 
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independent  of  the  act  of  parliament  in 
England  and  of  our  act  of  Assembly  (neither 
of  which  apply, )  an  action  on  the  case  will 
lie  on  a  promissory  note  singly,  without 
adding  a  promise? 

The  cases  produced,  and  two  others  com- 
ing more  directly  to  the  point  Clerk  v. 
Martin.  2d  Ld.  Raym.  757,  and  Burton  v. 
Souter  in  the  same  book  774,  prove  that  it 
will  not :  but  that  the  declaration  must  lay 
an  indebitatus  assumpsit  according  to  the 
form  in  the  attorney's  practice  in  the  K.  B 
and  give  the  note  in  evidence. 

Although  it  is  difficult  to  justify  the 
rationality  of  this  opinion,  yet  since  it  is 
the  law,  and  as  such  has  been  recognised 
by  this  Court  in  former  cases,  it  ought  not 
to  be  stirred  again.  For  my  own  part  I 
can  yield  to  it,  without  reluctance,  as  a 
point  of  little  consequence  in  this  country, 
where  an  action  of  debt  is  usually  brought. 

This  count  in  the  declaration  then  is  bad ; 
and  judgment  is  to  be  entered  for  the  de- 
fendant upon  the  demurrer.  But  what  is 
to  be  the  consequence?  Is  a  final  judgment 
to  be  entered  for  the  defendant,  as  if  this 
was  the  only  count,  when  there  are  three 
others,  on  which  there  has  been  no  decision 
by  court  or  jury?  Or  shall  our  entry  be, 
that  the  plaintiff  take  nothing  by  this 
count,  but  the  defendant  as  to  that,  go 
without  day,  and  recover  his  costs  occa- 
sioned thereby ;  and  that  the  cause  be  re- 
manded for  further  proceedings  on  the 
other  three  counts,  so  as  to  enable  the 
plaintiff  to  recover,  if  he  can  support  his 
action  upon  either  of  them? 

Our  present  impressions  are  that  the  lat- 
ter is  the  proper  mode. 
49  *The  following  judgment  was  after- 

wards entered. 

**The  court  is  of  opinion  that  the  judg- 
ment of  the  said  District  Court  is  errone- 
ous. Therefore  it  is  considered  that  the 
same  be  reversed  and  annulled  &c.  and  this 
court  proceeding  to  give  such  judgment  as 
the  said  District  Court  ought  to  have  given, 
is  of  opinion  that  the  judgment  of  the  said 
Court  of  Hustings  is  erroneous,  in  this, 
that  the  law  is  for  the  appellant  on  the  de- 
murrer joined  to  the  replication  of  the  ap- 
pellee, to  the  appellants  plea  put  in  to  the 
first  count  in  the  appellees  declaration, 
which  as  to  that  count  is  insufficient  to 
maintain  the  appellees  action.  Therefore 
it  is  further  considered  that  the  said  judg- 
ment be  also  reversed  and  that  the  appellee 
take  nothing  by  the  said  first  count,  Ac. 
And  the  cause  is  remanded  to  the  said  Dis- 
trict Court  for  further  oroceedings  to  be 
had  therein  as  to  the  other  counts  contained 
in  the  declaration." 

Hunt  V.  Wilkinson. 

[October  Term,  1799.] 

Plea— Puis   Darrein    Continttance— Office    Judgment.* 

—Plea   puis  darrein  continuance  may  be  pleaded 

*Plca  in  AlMtement— Nature  of  Plea.— A  plea  in  abate- 
ment is  not  an  issuable  plea  or  a  "plea  to  issue," 
whicb  can  be  filed  to  set  aside  an  office  judginenL 
Hinton  V.  Ballard,  8  W.  Va.  586.  citing  2  Tucker's  Com. 
354  :  ffunt  V.  Wilkinson,  2  Call  49  :  Wyche  v.  Macklin. 
2  Rand.  426  :  Dearden  v.  Holden,  1  Burrows  605.  For 
this  proposition,  the  principal  case  is  also  cited  and 
approved  in  Bradley  v.  Welch.  1  Munf.  286,  but  dis- 
tinguished by  Judge  Fleming  on  page  287  of  the 

same  case. 
Same— i>efectlve  Return.— It  was  held  in  Hinton  v. 


after  office  Judgment,  and  before  the  end  of  the 
next  quarterly  term. 
Administratrix     Cum     Testamento     Annexot—  How 

Sued.— Administratrix,  with  the  will  annexed 
must  be  sued  in  that  character :  and  if  sued  as 
administratrix  onb'  without  the  addition  of  the 
words,  with  the  will  annexed,  she  may  plead  in 
abatement. 

Wilkinson  brought  debt,  in  the  County 
Court  of  York,  against  Hunt,  as  adminis- 
tratrix of  Charles  Hunt  deceased,  and  at 
the  June  rules  obtained  an  ofBce  judgment. 
At  the  succeeding  Quarterly  Court,  on  the 
motion  of  the  defendant  the  office  judgment 
vvas  set  aside,  and  she  was  permitted  to 
plead.  After  which  the  record  proceeds 
thus,  *^  Whereupon  by  her  said  attorney, 
she  comes  and  defends  the  force  and  injury* 
&c.  and  saith,  That  since  the  institution 
of    this    suit,    and    during    the    pendency 

thereof,  and  since  the  last  continuance 
So        thereof,  to  wit,  *on  the  twentieth  day 

of  July  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  ninety-fiTe, 
the  will  of  Charles  Hunt  deceased,  duly 
authenticated  and  proved,  according  to  the 
form  prescribed  in  England,  one  of  the 
countries  out  of  the  limits  of  the  Common- 
wealth of  Virginia,  was  committed  to  rec- 
ord by  this  worshipful  Court  of  York 
County,  and  by  the  said  Court  adminis- 
tration with  the  said  will  annexed  was  to 
this  defendant,  in  due  form  of  law,  com- 
mitted ;  whereby  she  became  bound  to  sur- 
render her  letters  of  administration,  granted 
to  her  by  the  Court  of  Hustings  for  the  ci  ty 
of  Williamsburg  before  the  appearance  of 
the  said  will ;  in  which  case  she  ought  to 
be  sued  as  administratrix  with  the  will 
annexed  of  Charles  Hunt  deceased,  and  not 
as  administratrix,  as  in  the  plaintiffs  writ 
and  declaration  is  alleged;  and  which  i& 
according  to  the  letters  of  administration 
committed  to  her  by  the  said  Court  of  Hus- 

Ballard.  8  W.  Va.  685.  citinff  the  principal  case,  that 
a  defendant  can  only  take  advantage  of  a  defective 
return  on  a  summons  by  a  plea  in  abatement.  See 
monographic  notf  on  "Abatement  Pleas  In"  ap~ 
pended  to  Warren  v.  Saunders,  S7  OratL  280. 

Office  Judgment.— An  office  Judgment  is  not  to  be 
considered  as  a  judgment  till  the  ensuing*  quarterly 
term  has  elapsed.  Dig'ires  t.  Dunn,  1  Munf.  S6.  (K>. 
citing-  the  principal  case. 

Same— Plea  to  Set  Aside.— When  a  plea  is  offered  to 
set  aside  an  office  judgment,  thouffh  the  court  is  to 
look  only  to  the  matter  of  the  plea,  it  should  receive 
none  (if  objected  to)  that  does  not  go  to  the  merits 
of  the  action.  It  should  reject  all  that  contain  no 
frrounds  of  legal  defence.  Wyche  v.  Macklin.  2 
Rand.  420.    See  4  Mln.  Inst.   (4th  Ed.)  729.  1273.   I27«. 

But  in  Downman  v.  Downman.  1  Wash.  S6.  it  was 
held  that,  after  office  Judirment,  the  court  has  a 
discretionary  power  to  admit  any  plea  which  ap- 
pears necessary  for  the  defendant's  defence,  thougrh 
not  issuable,  and  should  refuse  it  only  where  delaj' 
seems  to  be  intended.  The  principal  case  is  cited 
in- this  connection  in  Johnston  v.  Bank.  41  W.  Va.  5f>7. 
28  S.  E.  Rep.  519.  See  mouofrraphlc  note  on  **Judff- 
ments*'  appended  to  Smith  v.  Charlton,  7  Oratt  4S5. 

tOfifflnal  Administrator— Riff ht  to  Notice— Revocation 
of  Administration.— In  Hutcheson  v.  Prlddy.  12  Grait. 
94,  the  court  said  :  "The  original  administrator  is 
like  a  curator  :  or  an  administrator  durante  minori 
aetate,  or  durante  absentia :  and  his  powers  termi- 
nate on  the  qualification  of  the  rig-htful  administra- 
tor. Surely,  if  a  will  be  afterwards  admitted  to 
record,  and  the  executor  obtain  probat.  there  Is  no 
necessity  for  citing  the  original  administrator,  nor 
expressly  revoking*  his  grant  of  administration. 
This  was  decided  in  the  case  of  HutU  v.  WiUrinson. 
2  Call  49.'' 

Grant  of  Administration  to  Distributee— Discretion 
of  Court.— It  is  not  imperative  on  the  county  court 
to  grant  administration  to  a  distributee  after  the 
estate  has  been  committed  to  the  sheriff  :  but  there 
is  a  legal  discretion  in  the  courL  Hutcheson  v. 
Priddy.  12  Gratt  85,  95.  citinff  and  dlscusslnsr  the 
principal  case. 
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tinges;  and  this  she  is  ready  to  verify: 
Wherefore  she  prays  judgement  of  the  said 
writ  and  declaration,  and  that  the  same 
may  be  quashed. 

The  plaintiff  objected  that  the  plea  ought 
not  to  be  received;  but  was  overruled  by 
the  Court,  and  thereupon  he  filed  a  bill  of 
exceptions  to  the  Courts  opinion,  and  then 
demurred  to  the  plea.  The  defendant  joined 
in  demurrer,  and  the  County  Court  gave 
judgment  for  the  defendant,  ^^that  the 
plaintiff  should  take  nothing  by  his  bill, 
but  for  his  false  clamour  be  in  mercy  &c. 
and  that  the  defendant  should  go  thereof 
without  day  and  recover  her  costs." 

The  District  Court  were  of  opinion,  that 
the  judgment  of  the  County  Court  was  er- 
roneous, 1.  because  that  court  permitted 
the  defendant  to  set  aside  the  office  judg- 
ment, obtained  by  the  plaintiff  against  the 
defendant,  by  filing  a  plea  in  abatement  of 
the  writ;  which  delayed  the  plaintiffs 
action,    and,    as    a   plea  puis  darrein 

51  continuance,  *was  inadmissible;  the 
defendant  not  having  previously  filed 

any  plea,  and  the  suit  not  having  been  con- 
tinned.  2.  Because  the  office  judgment  could 
not  be  set  aside,  under  the  act  of  Assembly 
establishing  District  Courts,  without  filing 
such  an  issuable  plea,  as  would  bring  the 
merits  of  the  case  before  the  court.  They 
therefore  reversed  the  judgment,  set  aside 
the  plea  and  all  proceedings  subsequent  to 
the  office  judgment,  and  remitted  the  cause 
to  the  County  Court,  for  other  proceedings 
to  be  had  therein ;  with  directions,  not  to 
permit  the  defendant  to  set  aside  the  office 
judgment,  unless  she  filed  such  a  plea,  as 
would  not  delay  the  plaintiff  in  the  prose- 
cntion  of  his  suit,  and  would  bring  the 
canse  t>efore  the  court  upon  its  merits. 

From  which  judgment  the  plaintiff  ap- 
pealed to  this  court. 

Wickham  for  the  appellant.  1.  If  the 
plea  was  a  good  one  the  County  Court  did 
right  in  receiving  it.  For  a  plea  in  abate- 
ment may  be  filed  puis  darrein  continuance ; 
and  the  act  of  Assembly,  relative  to  setting 
aside  office  judgments,  does  not  take  away 
the  right.  Like  all  other  rules  it  has  its 
exceptions,  and  its  operation  is  to  be  regu- 
lated by  circumstances.  As  if  the  parties 
or  either  of  them  die ;  or  their  functions 
cease,  as  in  this  case;  or,  in  short,  if  any 
thing  happen,  which  may  render  the  plea 
essential  to  justice. 

2.  The  plea  was  good.  .  For  the  Court  of 
Hnstingsr  had  no  authority  to  grant  the  ad- 
ministration at  the  time,  as  a  will  after- 
wards appeared ;  because  the  probat  relates 
back  to  the  death  of  the  testator  and  avoids 
the  prior  administration,  so  that  a  judg- 
ment obtained  by  the  administrator  is  ut- 
terly void;  although  such  administrator, 
for  any  thing  rightly  done  by  him,  may 
recoup  in  damages.  2  Bac.  ab.  411,  cites 
Graysbrook  and  Fox,  Plowd.  277,  279.  If 
a  suit  is  brought  against  the  first  adminis- 
trator, and  afterwards  a  second  adminis- 
tration is  granted   pending   the  suit, 

52  the  *writ  will  abate.  11  Ven.  abr. 
14.  And  the  rule  ought  to  be  recipro- 
cal. If  an  executor  is  sued  as  administrator 
he  may  plead  in  abatement;  because  the 
will  may  change  the  disposition  of  the  as- 
sets: And  the  same   argument  holds    here. 


But  another  reason  why  the  suit  should 
abate  is,  that  it  may  affect  the  securities  to 
the  first  administration,  and  render  them 
liable,  for  the  conduct  of  the  defendant  un- 
der the  second. 

Call  contra.  1.  The  second  administra- 
tion, by  the  County  Court  of  York,  did  not 
controul  or  rescind  the  first  by  the  Court  of 
Hustings.  For  one  concurrent  court  cannot 
repeal  the  acts  of  another,  Wooldridge  v. 
Wooldridge  in  this  court.  Therefore  the 
application  should  either  have  been  to  the 
Hustings,  the  District,  or  the  General 
Court. 

This,  which  is  true  upon  principle,  is 
more  consistent  with  public  convenience, 
and  avoids  infinite  difficulties.  For  other- 
wise, if  there  be  a  contest  about  an  admin- 
istration in  one  court,  and  it  is  there 
granted  to  the  proper  person,  the  party 
failing  may  apply  to  another  court  without 
notice  and  obtain  it;  by  which  means,  ac- 
cording to  the  doctrine  contended  for,  he 
will  repeal  the  first.  So  if  a  wife  or  dis- 
tributee refuse  in  one  court,  and  adminis- 
tration is  thereupon  granted  to  a  creditor, 
they  may  afterwards  apply  to  another  and 
obtain  it,  to  the  repeal  of  the  first  letters ; 
or  at  least,  there  will  be  the  absurdity  of 
two  administrators  of  the  same  estate,  de- 
riving their  authority  from  different  courts, 
and  each  claiming  the  exclusive  right  to 
administer.  Which  inconvenience  cannot 
happen,  if  the  application  is  confined  to 
the  same  or  a  Superior  Court;  because 
either  may  grant  a  supersedeas  to  the  first 
letters. 

2.  But  if  the  application  to  York  court 
was  regular,  yet  the  second  administration 
did  not  abate  the  writ.  Because  a  writ 
shall  never  abate,  unless  the  matter,  set 
forth  in  the  plea,  proves  that  the  condition 
of  the  party  would  be  changed.  But 
53  *here  it  would  not;  tot  she  could 
make  the  same  defence  to  this  suit, 
that  she  could  to  a  new  action.  Therefore 
the  law  will  not  turn  the  plaintiff  round, 
for  the  mere  addition  of  the  words,  with 
the  will  annexed.  Besides  it  is  a  rule,  that 
a  suit  shall  not  abate,  by  subsequent  mat- 
ter, without  the  plaintiffs  fault:  as  if  a 
feme  sole  marries;  the  defendant  is 
knighted;  or  an  executor  de  son  tort  be- 
comes administrator  during  the  progress  of 
the  suit,  Williamson  v.  Norwick,  'Styles 
337.  The  second  administration  therefore 
did  not  abate  the  writ  in  the  present  case, 
where  there  was  no  fault  on  the  part  of  the 
plaintiff;  whose  suit  was  rightly  begun. 

It  is  a  rule,  that  every  plea  in  abatement 
must  give  the  plaintiff  a  better  writ.  But 
this  does  not:  for,  if  a  suit  (brought 
against  the  defendant  to  day)  should  call 
her  administratrix  only,  without  the  addi- 
tion of  cum  testamento  annexe,  it  would  be 
good.  So  that  the  only  effect  of  the  plea 
would  be  to  take  this  suit  off  the  docket, 
and  put  the  plaintiff  to  bring  another  in 
the  very  same  form,  without  any  reason 
for  it. 

By  analogy  to  other  cases,  the  point  is 
clearly  in  favor  of  the  plaintiff;  because 
the  law  frequently  allows  defective  process 
to  be  made  good,  by  subsequent  events:  As 
in  the  case  of  Humphries  v.  Humphries,  3 
Wms.  where  a  suit  was  brought  by  one  as 
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administrator,  who  at  the  time  of  suing 
out  the  writ  was  not  administrator,  but  af- 
terwards qualified  as  such;  and  this  was 
held  to  sustain  the  writ.  So  in  the  case  of 
a  suit  by  a  feme  sole  who  marries,  which 
by  law  abates  the  suit,  yet  if  the  husband 
dies  before  the  return  day  of  the  writ,  its 
capacities  are  restored,  and  the  suit  sus- 
tainable. Brook  ab.  108,  pi.  134.  Therefore, 
if  the  appellants  counsel  was  right  in  his 
position,  that  the  first  administration  was 
void,  yet  the  subsequent  grant  of  admin- 
istration by  York  Court  sustains  the 
writ. 

54  *Again    the    Court    never    turns    a 
party  round  for  the  sake  of  form ;  but, 

if  no  inconvenience  will  result  from  it, 
they  will  do  justice,  in  the  first  instance, 
without  regard  to  technical  mistakes.  Now 
in  the  present  case,  if  the  suit  were  abated, 
it  might  instantly  be  revived  by  a  writ  of 
Journeys  accounts ;  and  the  defendant  would 
be  obliged  to  plead  ful^y  administered  upon 
the  day  of  the  first  writ  purchased,  and 
not  upon  the  day  of  purchasing  the  writ  of 
Journeys  accounts.  1  Bro.  abr.  16,  pi.  14. 
Of  course  the  Court  will  not  abate  the  writ, 
merely  for  the  sake  of  putting  the  plaintiff 
to  the  formality  of  suing  his  writ  of 
Journeys  accounts. 

With  respect  to  the  argument  drawn  from 
the  case  of  Graysbrook  v.  Fox,  if  it  proves 
any  thing,  it  will  conclude  against  the  de- 
fendant. Because,  according  to  that  case, 
the  probat  establishes  the  right  of  the  ex- 
ecutor against  every  body ;  and  therefore, 
as  the  plea  does  not  state  the  renunciation 
of  the  executor,  the  second  letters  are  as 
void  as  the  first.  Consequently  the  attempt 
of  the  defendant,  to  avoid  one  void  act  by 
another,  will  not  prevail. 

Wickham  in  reply.  The  County  Court  of 
York  might  properly  grant  administration ; 
and  no  express  revocation  of  the  prior  ad- 
ministration was  necessary.  Which  shews, 
the  fallacy  of  the  argument  on  the  other 
side,  because  that  proceeds  upon  the  idea 
of  an  express  revocation  being  requisite. 
The  matter  set  forth  in  the  plea  did  change 
the  condition  of  the  defendant ;  and  there- 
fore was  proper  to  be  plead  in  abatement 
of  the  writ.  The  subsequent  act,  which 
abated  the  writ,  was  not  the  act  of  the  de- 
fendant; but  it  was  a  consequence  of  law 
drawn  from  the  probat  of  the  will.  It  is 
not  correct  to  say,  that  a  writ  against  the 
defendant,  as  administratrix  merely,  with- 
out adding  the  words,  with  the  will  an- 
nexed, would  be  good.  For  that  addition 
is  absolutely  necessary.  It  was  not  requi- 
site to  state  the  renunciation   of    the 

55  executors;  for   that  is  presumed,  *in 
favor   of    the    judgment   of   a  Court, 

until  the  contrary  is  shewn. 

ROANE,  Judge,  Was  of  opinion,  that  the 
judgment  of  the  District  Court  ought  to  be 
affirmed. 

FLEMING,  Judge.  There  are  two  ques- 
tions in  this  case.  1.  Whether  such  a  plea 
as  this  will  abate  a  suit  at  all?  And  if  so, 
2,  whether  it  could  be  pleaded  after  an  office 
judgment? 

With  regard  to  the  first  question,  it  seems 
to  me  to  stand  precisely  on  the  same 
ground,  as  if  the  administration,  with  the 
will  annexed,    had    been    granted   to    some 


other  person ;  and  in  that  case,  I  think  it 
clear  that  it  would  have  abated  the  suit. 
Because  in  her  first  character  of  general 
administratrix  she  was  bound  to  administer 
and  make  distribution  according  to  the 
directions  of  the  statute;  but  when  the  will 
was  annexed  to  the  second  administration 
it  was  necessary  to  conform  to  that,  as  far 
as  the  nature  of  things  would  admit  of.  In 
addition  to  which,  the  securities  to  the  first 
administration  would  continue  liable  for 
the  result  of  this  suit,  although  the  func- 
tions of  the  defendant,  as  general  adminis- 
tratrix, had  actually  ceased.  Which  never 
could  be  right.  I  think,  therefore,  that 
there  was  such  a  change  produced  by  the 
second  administration,  as  ought  to  have 
abated  a  suit  brought  against  the  defendant 
under  her  first  character.  For  as  to  the 
objection  that  the  second  administration 
was  granted  by  a  concurrent  court,  there 
is  no  weight  in  it.  Because  the  probat  of 
the  will  ip.so  facto  repealed  it;  and  the  act 
of  Assembly  directs,  that  if,  after  admin- 
istration has  been  granted,  any  will  shall 
be  produced,  and  proved  by  the  executors, 
or  the  wife  or  other  distributee,  who  shall 
not  have  before  refused,  shall  apply  for  the 
administration,  the  same  shall  be  granted, 
in  like  manner  as   if   the    former   had    not 

been  obtained. 
56  *So  that  the  second   administration 

with  the  will  annexed  was  a  complete 
supersedeas  to  the  first,  by  the  necessary 
construction  of  the  act  of  Assembly.  Un- 
der every  view  of  the  case  therefore  I  think 
the  matter  was  sufficient   to  abate  the  suit. 

But  as  it  happened  after  the  office  judg- 
ment and  before  the  end  of  the  succeeding 
Quarterly  Court,  it  could  only  be  pleaded 
in  the  form  of  a  plea  puis  darrein  continu- 
ance. For,  as  it  did  not  exist  at  the  time 
of  the  office  judgment,  it  could  not  then  be 
pleaded ;  and  of  course,  unless  it  could  be 
pleaded  in  this  form,  it  could  not  be  taken 
advantage  of  any  how;  although  we  have 
seen  that  such  matter  would  abate  the  suit. 

Upon  the  whole  I  think  the  judgment  of 
the  County  Court  was  right;  and  conse- 
quently that  the  judgment  of  the  District 
Court  was  erroneous,  and  ought  to  be  re- 
versed, and  that  of  the  County  Court 
affirmed. 

CARRINGTON,  Judge.  It  has  been 
rightly  stated  that  there  are  two  questions 
in  this  case. 

1.  Whether  a  plea,  in  abatement  could  be 
received  after  an  office  judgment  and  before 
the  last  day  of  the  succeeding  Quarterly 
Court,  so  as  to  abate  the  suit  and  put  the 
plaintiff  to  a  new  action? 

2.  Whether  the  plea,  tendered  in  York 
court,  was  such  a  plea  as  ought  to  have 
been  received  to  abate  the  suit  at  that  stage 
of  the  proceedings? 

As  to  the  first, 

I  am  clearly  of  opinion  that  a  suit  is 
abateable  at  that  stage  of  the  proceedings ; 
because  the  suit  was  pending  until  the  last 
day  of  the  succeeding  quarterly  term.  At 
which  time  there  must  be  a  plaintiff  and 
defendant  in  existence;  that  is  to  say,  the 
original  plaintiff  and  defendant  in  their 
primary  characters  must  still  exist,  or  the 
judgment  cannot  be  confirmed,  and  execu- 
tion had. 
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57  ^Suppose  a  feme  sole  brings  a  suit, 
and  afterwards  marries  between  the 

judgment  at  the  rules  and  the  end  of  the 
succeeding  term,  a  plea  to  that  effect  would 
abate  the  suit ;  because  there  would  then  be 
no  such  person  in  existence  as  that  named 
in  the  writ.  So  if  either  party  dies,  this  fact 
ma  J  be  plead  in  abatement,  for  the  same 
reason. 

Nothing  therefore  can  be  clearer  in  my 
judgment,  than  that  a  plea  of  matter  of 
abatement  happening  between  the  day  of 
the  office  judgment,  and  the  last  day  of  the 
succeeding  quarterly  term,  may  be  plead. 

Which  brings  me  to  the  second  question ; 

In  this  case  at  the  time  of  the  office  judg- 
ment, Mrs.  Hunt  was  defendant  in  her 
character  of  general  administratrix;  but, 
before  the  end  of  the  next  term,  that  char- 
acter had  ceased,  and  all  her  powers  in  that 
capacity  were  done  away  and  destroyed  by 
the  production  and  proof  of  the  will.  So 
that  she  was  no  longer  general  administra- 
trix, but  was  then  acting  in  a  character 
correspondent  to  that  of  executrix,  charged 
with  the  execution  of  the  will,  instead  of 
the  statutory  administration :  And  the  will 
might  have  contained  a  very  different  pro- 
vision for  the  payment  of  debts,  than  that 
directed  by  law  in  the  case  of  an  intestacy. 

Besides,  upon  all  judgments  an  execution 
necessarily  follows,  or  the  judgment  would 
be  of  no  use  to  the  plaintiff.  Now,  in  the 
present  case,  if  a  judgment  were  rendered, 
how  would  the  execution  issue?  Not 
against  the  estate  in  the  hands  of  the  gen- 
eral administratrix  to  be  'administered, 
because  there  would  be  no  such  character 
in  existence,  conversant  in  the  administra- 
tion. In  such  a  case  the  officer  would  not 
and  could  not  have  obeyed  the  precept. 
Neither  could  it  have  issued  against  the 
estate,  in  her  hands  to  be  administered,  as 
administratrix  with  the  will  annexed. 
Because  the  execution  must  have  pur- 

58  sued  the  writ,  *and  the  clerk   neither 
would,  or   could   have   varied  it  from 

the  terms  of  the  record.  The  judgment 
therefore  would  have  been   wholly    useless. 

Under  every  point  of  view  then,  I  think 
the  proceedings  of  York  court  were  correct, 
and  that  those  of  the  District  Court  were 
erroneous.  Of  course  I  am  of  opinion 
that  the  latter  should  be  reversed,  and  the 
former  affirmed. 

LYONS,  Judge.  Concurred  that  the  mat- 
ter of  the  plea  might  be  pleaded  after  the 
office  judgment  and  before  the  end  of  the 
next  term ;  and  added  that  if  an  executor 
were  confined  to  the  strict  words  of  the  act 
he  might  be  ruined. 

PENDLETON,  President.  The  first  ques- 
tion is,  whether  under  the  act  of  Assembly, 
which  annexes  a  condition  that  the  defend- 
ant shall  plead  to  issue  immediately,  an 
office  judgment  can  be  set  aside  upon  a  plea 
in  abatement? 

On  this  point,  I  am  of  opinion,  that  a 
plea  in  abatement  may  literally  answer  the 
description,  as  well  as  a  plea  in  bar;  and 
that  the  intention  of  the  law  was  to  leave 
a  discretionary  power,  in  the  court,  to  stop 
all  dilatory  and  frivolous  pleas  calculated 
for  delay ;  but  to  admit  all  fair  ones  either 
in  bar  or  abatement :  and  such  have  been 
the  sentiments  of   this    court    on    former 


occasions.  In  Downman  v.  Downman's 
ex*rs,  1  Wash,  the  plea  was  of  a  former  ten- 
der, of  money  generally,  and  not  of  paper 
whilst  it  was  lawful  money,  as  it  should 
have  been ;  but  as  the  plea  was  not  to  be 
received  without  the  money,  and  the  defend- 
ant offered  in  support  of  the  plea  paper  not 
then  lawful  money,  it  was  the  same  as  if 
he  had  offered  leather  or  pebbles.  On  that 
account  the  court  refused  to  receive  the 
plea;  which  this  court  affirmed.  In  the 
case  of  Kilwick  v.  Maidman,  1  Burr.  59, 
the  legal  day  of  pleading  was  past,  and  no 
plea  could  be  received,  but  by  favour  of 
the  Judge;  who  had  a  right  to  impose 

59  his  own  terms,  *and   to  judge,  after- 
wards, whether  his  intention  had  been 

complied  with. 

But  in  the  case  now  under  consideration, 
the  defendant  at  the  proper  time  claimed  a 
legal  right,  and  was  not  asking  a  favour ; 
the  cases  are  therefore  perfectly  distin- 
guishable. 

Every  argument  for  receiving  pleas  in 
abatement  in  general,  where  they  are  fair, 
applies  a  fortiori  to  such  as  are  of  facts 
happening  since  the  last  continuance;  as 
they  could  not  have  been  pleaded  at  any 
prior  day. 

This  plea  was  therefore  properly  ad- 
mitted, by  the  County  Court  of  York ;  and 
we  come  upon  the  demurrer  to  consider  the 
second  question:  which  is,  whether  the 
matter  pleaded  abated  the  suit? 

II.  If  the,  administration  with  the  will 
annexed  had  been  granted  to  a  third  per- 
son, there  could  have  been  no  doubt;  since, 
her  authority  being  at  an  end,  all  pending 
suits,  against  her  as  administratrix,  must 
have  ceased  with  it ;  but  the  difficulty  arises 
from  the  second  administration  having 
been  granted  to  herself ;  as  she  is  to  be  still 
sued,  although  in  a  different  character. 

Does  this  make  any  essential  difference? 
It  was  said,  by  the  counsel,  that  she  might 
still  be  declared  against  as  general  admin- 
istratrix, without  adding  the  words,  with 
the  wili  annexed;  and  if  he  could  have 
maintained  that  position,  he  probably  would 
have  succeeded ;  since  a  suit  ought  not  to 
abate,  when  the  same  declaration  may  be 
filed  in  a  new  suit  unless  the  cause  of  action 
arose  after  the  suit  was  brought*  No  au- 
thority is  produced;  and  upon  principle, 
she  ought  to  be  declared  against  in  her  true 
character. 

The     grant     of     administration     being 

founded  on  a  supposition  of  intestacy,  when 

a  will  appears  the  administration    is    void 

ab  initio.     Upon    legal    grounds,    how  far 

mesne     acts     are     to    be    confirmed 

60  *need  not  now    be  considered,  as  not 
concerned    in    the    present    dispute: 

which  is  only  how  the  creditors  shall  pro- 
ceed against  this  administratrix?  Every 
reflection  on  the  law  and  reason  of  the  case 
produces  a  conviction  on  my  mind,  that  she 
ought  to  be  sued  in  her  new  and  real  char- 
acter. 

She  is  a  substitute  for  the  executor;  takes 
the  same  oath  to  perform  the  will;  and 
gives  the  same  bond  with  new  security. 
By  which  the  first  sureties  were  discharged : 
But  who  might  be  still  involved,  if  creditors 
might  proceed  upon  that  administration. 

The  result    is,    that    the    District   Court 
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erred ;  Their  judgement  therefore  is  to  be 
reversed,  and  that  of  the  County  Court 
affirmed. 

On  a  subsequent  day  of  the  same  term, 
Randolph  for  the  appellee  solicited  another 
arg^ument  of  the  cause;  whereupon  the 
judgment  was  set  aside,  and  the  cause  con- 
tinued until  this  term: 

Wickham,  for  the  appellant.  Said  he 
relied  upon  the  arguments  he  had  used,  and 
the  authorities  he  had  cited  at  the  former 
hearing,  and  hoped  that  they  would  be  suffi- 
cient to  reverse  the  judgment  of  the  District 
Court. 

Randolph,  for  the  appellee.  It  is  perfectly 
clear  that  the  second  administration  pro- 
duced no  alteration  in  the  condition  of  the 
defendant;  because  an  administrator  with 
the  will  annexed  may  make  the  same  de- 
fences and  do  every  thing  which  a  mere 
administrator  may  do.  The  addition  of  the 
words  with  the  will  annexed  are  therefore 
immaterial,  and  surplusage.  Accordingly 
amongst  all  the  books  of  entries  no  prece- 
dent is  found,  where  the  defendant  is  called 
administrator  with  the  will  annexed; 
neither  Rastall  or  Lilly  has  such  a  form ; 
although  there  are  some,  where  the  plain- 
tiff is  called  so.  Which  perhaps  is  neces- 
sary in  order  that  he  may  shew  his  letters 
testamentary.  There  is  a  strong  case  in 
11  Vin.  334,  pi.  41,  to  shew  that  call- 
61  ing  the  defendant  administrator  *only 
is  sufficient  to  cover  the  letters  testa- 
mentary;  and  although,  in  Moor.  618,  it 
was  doubted,  whether  if  the  real  adminis- 
trator return  during  the  pendency  of  a  suit 
with  the  administrator  durante  absentia, 
the  suit  shall  abate,  yet  it  was  afterwards 
decided  that  it  should  not.  Doctr.  placit- 
andi,  (new  edition)  502.  Which  serves  to 
shew  the  privity  between  the  first  and  sec- 
ond administration :  A  point  more  fully 
illustrated  in  3  Bulstrod.  112;  in  which 
Doddridge  Justice  relied,  very  much,  upon 
the  distinction,  between  the  case,  where 
the  administration  comes  to  the  same  per- 
son, and  where  it  comes  to  a  different  per- 
son. The  5  Vin.  ab.  107,  pi.  4,  and  the 
same  book  119,  are  also  strong,  upon  the 
general  doctrine.  The  principle  of  the  de- 
cision in  Salk.  2%,  deserves  to  be  consid- 
ered; and  6  Co.  19,  has  reasoning  very 
applicable  to  this  case,  and  strongly  mark- 
ing the  privity  betwixt  the  first  and  second 
administration.  The  situation  of  the  se- 
curities to  the  first  administration  is  not 
affected ;  especially  with  regard  to  creditors. 
Because  the  testator  cannot  vary  the  rights 
of  creditors  by  his  will.  So  that  every 
fair  transaction  for  the  benefit  of  creditors 
done  under  the  first  administration  will  be 
justified  and  maintained  by  the  law:  As 
therefore  it  is  manifest  that  no  injury  can 
result  to  any  person,  the  judgment  of  the 
District  Court  ought  to  be  affirmed. 

Wickham,  in  reply.  The  words  with  the 
will  annexed  were  not  conceived  by  the 
court  at  the  last  term  to  be  immaterial  and 
surplusage.  It  was  said  then,  by  Mr.  Call, 
that  the  defendant  pleading  in  abatement 
must  give  the  plaintiff  a  better  writ;  and 
that  could  not  be  done  here,  because  a  suit 
against  her  as  administratrix  would  be  good 
now.  But  the  rule  of  law  is  not  that  the 
defendant  should  give  the  plaintiff  a  better 


form  of  a  writ,  but  merely  that  he  should 
give  the  plaintiff  a  better  writ.  Which  the 
defendant  did  here;  because  a  new  writ 
against  her  after  the  second  administration, 
when  she  became  invested    with    the 

62  authority  *of  the    will,    was  a  better 
writ.     It  is  clear  law,  and  was  fully 

proved  by  the  authorities  cited  at  the  former 
argument,  that  the  subsequent  probat  of  a 
will  rendered  the  prior  administration  void 
ab  initio.  Which  expressly  applies  and 
shews  that  the  functions  of  the  administra- 
trix under  the  first  letters  were  totally 
superseded ;  and  of  course  that  no  suit  conld 
proceed  against  her.  As  to  the  argument, 
that  there  is  no  alteration  of  situation  with 
respect  to  the  creditors,  because  the  testa- 
tor cannot  by  his  will  vary  their  rights,  the 
very  same  doctrine  would  apply  to  the  case 
of  every  administration  revoked  by  a  sub- 
sequent qualification  of  an  executor;  and 
yet  it  never  was  contended  but  that  the 
executor  in  that  case  might  plead  in  abate- 
ment. And  the  rule  is  right  too;  because 
there  may  be  special  provisions  under  the 
will  even  with  respect  to  creditors  which 
the  executor  or  administrator  with  the  will 
annexed  may  be  bound  to  observe.  It  is 
not  enough  for  the  appellees  counsel  to  say 
he  has  not  found  a  form  of  a  declaration 
against  an  administrator  with  the  will  an- 
nexed; But  he  should  shew,  where  it  ever 
was  decided,  that  it  was  unnecessary  to 
add  those  words.  As  to  11  Vin.  334,  pi. 
41,  it  does  not  appear,  when  the  exception 
was  taken ;  and  perhaps  it  was  after  verdict. 
If  Moor.  618  had  been  decided  it  would  have 
had  no  influence ;  because  it  was  the  case  of 
a  rightful  administration ;  and  therefore  not 
void  ab  initio  as  in  this  case.  Doctr.  plac. 
502  admits  of  the  same  answer;  and  per- 
haps the  law  of  that  case  may  be  doubted. 
What  is  said  in  3  Bulstrod.  112,  was  mere 
conversation  between  the  judges;  the  case 
was  never  determined ;  but  was  ultimately 
compromised.  Besides,  in  that  case,  the 
sheriff  had  levied  the  money,  and  therefore 
owed  it  to  the  plaintiff.  The  case  in  11 
Vin.  107,  pi.  4,  was  that  of  a  rightful  ad- 
ministration and  therefore  the  second  ad- 
ministration was  only  a  continuance  of  the 
first :  The  same  book  119,  only  proves  that 
acts  already  performed  by  a  rightful 

63  administrator  remain  good;  *andtfae 
whole  difference  is  between  an  ad- 
ministration rightfully  or  wrongfully 
granted.  Salk.  2%  only  decides  that  the 
plea  should  have  been  in  abatement  instead 
of  bar;  and  6  Co.  19,  was  a  case  of  a 
rightful  administration ;  So  that  the  subse- 
quent administration,  did  not  render  it 
void  ab  initio,  as  the  probat  did  here. 

This  doctrine  is  not  attended  with  any 
inconvenience  to  administrators  before 
probat;  because  they  may  recoup  in  dam- 
ages, and  thus  are  in  no  danger  of  suffering. 

Randolph.  The  first  administration  was 
lawful  by  the  act.of  Assembly,  and  there- 
fore all  arguments,  drawn  from  its  being 
a  wrongful  administration,  are    irrelevant. 

Wickham.  The  act  of  assembly  makes  no 
difference ;  it  does  not  alter  the  common  law 
and  legalize  mesne  acts.  Cowp.  371,  has  a 
case  against  an  administrator  with  the  will 
annexed ;  which  shews  the  practice  there  is 
to  add  those  words. 
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ROANK»  Judg^e.  There  are  two  questions 
in  this  case  1.  Whether,  this  action, 
against  the  appellee  as  administratrix,  is 
abateabie  by  pleading",  at  any  time,  her 
subsequent  qualification  as  administratrix 
with  the  will  annexed?  2.  Whether  a  plea 
of  this  kind  is  admissible  on  setting  aside 
ao  office  judgment? 

The  first  question  is  difficult,  and  I  am 
not  prepared  to  decide  it:  Indeed  it  is  not 
necessary  to  be  now  decided;  since  I  am 
clearly  of  opinion  that  the  plea  in  ques- 
tion, be  the  other  point  as  it  may,  was  not 
a  sufficient  plea,  at  the  time,  and  for  the 
purpose  for  which  it  was  offered. 

The  act  establishing  County  Courts  (Rev. 
Cod.  page  95,  {  29)  directs  that  where  any 
final  judgment  shall  be  entered  up  in  the 
office,  against  any  defendant  or  defendants 
or  their  securities,  or  against  any  de- 
fendant  or   defendants    and     sheriff 

64  *or  other  officer  by  default,  execution 
may   issue   thereon,    after    the   next 

succeeding  Quarterly  Court,  unless  the 
same  shall  be  set  aside,  during  such  Court, 
in  like  manner  as  office  judgments  in  the 
District  Courts  may  be  set  aside. 

And  by  the  District  Court  law  (Rev.  Cod. 
page  85,  {  29}  every  judgment  entered  in 
the  office  against  a  defendant  and  bail,  or 
against  a  defendant  and  sheriff,  shall  be 
set  aside,  if  the  defendant  at  the  succeeding 
court  shall  be  allowed  to  appear  without 
bail,  put  in  good  bail,  being  ruled  so  to 
do,  or  surrender  himself  in  custody,  and 
shall  plead  to  issue  immediately  &c.  Upon 
the  construction  of  these  two  clauses,  the 
decision   of  this  question  will  depend. 

By  the  first  clause  it  is  provided,  that  an 
eiecution  may  issue  upon  an  office  ludg- 
ment,  after  the  succeeding  Quarterly  Court, 
unless  set  aside  during  such  Court.  This 
proves  that  the  office  judgment  is,  in  itself, 
a  complete  judgment,  and  that  no  subse- 
quent act  is  necessary  to  perfect  it ;  although 
the  Court  has  power  to  revoke  it,  during 
the  ensuing  term,  upon  the  terms  prescribed 
by  the  act.  One  of  which  is  that  the  de- 
fendant shall  plead  to  issue  immediately. 

Keeping  out  of  view,  for  the  present, 
that  the  matter  of  abatement,  now  set  up, 
happened  after  the  office  judgment,  in  the 
present  case,  and  arguing  as  if  it  had  hap- 
pened before,  would  it  have  been  pleadable 
in  abatement,  on  setting  aside  the  office 
judgment?  This  question  will  be  solved, 
bj  considering  the  nature  and  effect  of  the 
plea.  Its  effect  would  be,  not  to  try  the 
right  to  the  money  claimed,  by  the  plain- 
tiff, in  this  action ;  not  to  put  in  issue  the 
matter  alleged  in  the  declaration;  finally 
not  to  make  an  end  of  the  cause ;  but  to 
delay  the  plaintiff,  and,  if  found  for  the 
defendant,  to  turn  the  plaintiff  round  to 
bring  another  action  against  the  same  de- 
fendant, in  another  character. 

65  *Upon  principle,  this  would  seem 
to  he  unreasonable,  after .  the  defend- 
ant has  lain  by,  and  suffered  the  plaintiff 
to  obtain  a  judgment  in  the  office.  It  is 
the  spirit  of  this  principle  which  induces 
the  English  Courts  to  refuse  to  set  aside  a 
regular  judgment,  unless  the  defendant  is 
to  plead  to  the  merits,  and  the  plaintiff  is 
not  to  lose  a  term,  2  Stra.  1242.  It  was  the 
same  principle   which   induced  our  legisla- 


ture to  enact,  in  the  act  constituting  the 
High  Court  of  Chancery,  (Rev.  Cod.  page 
72,  {  29,)  that  ^ 'after  answer  filed,  and  no 
plea  in  abatement  to  the  jurisdiction  of  the 
Court,  no  exception  for  want  of  jurisdic- 
tion shall  ever  after  be  made''  &c. 

But  without  citing  particular  instances,  I 
may  say  in  general,  that  the  whole  system 
of  pleading  is  founded  upon  a  similar  prin- 
ciple; and  as  it  were,  upon  a  gradation  in 
the  dignity  of  defence ;  so  that,  by  a  resort 
to  a  defence  of  a  higher  nature,  an  inferior 
one  is  impliedly  waived.  I  need  not  speak 
more  particularly,  upon  this  point,  to  the 
gentlemen  of  the  bar.  May  not  then,  the 
provision  of  the  act,  upon  setting  aside 
office  judgments,  have  been  formed  upon 
the  spirit  of  the  system  of  pleading ;  and 
by  analogy  to  the  reasonable  principle 
above  stated? 

Thus  much  upon  general  reasoning ;  but 
to  come  to  the  clause  in  question.  The 
terms  are,  that  the  defendant  shall  plead 
to  issue  immediately.  Now  the  term  imme- 
diately, of  itself,  seems  strongly  to  imply, 
that  the  plea  is  not  to  be  a  dilatory  one. 

It  is  not  now  necessary  to  decide  the  pre- 
cise extent  of  the  terms  pleading  to  issue. 
But  they  seem  clearly  to  exclude  a  plea, 
which,  so  far  from  putting  the  plaintiffs 
allegations  in  issue,  shews  a  reason  why 
he  ought  not  to  be  answered. 

It  is  held  in  Kilwick  v.  Maidman,  1  Burr. 
59,  that  when  time  is  given  to  plead  by  a 
judges  order  (after  the  proper  term 
66  for  pleading  has  expired)  *on  the  usual 
terms  of  pleading  issuably,  that  a 
plea  of  tender  was  issuable  within  the 
meaning  of  such  order,  but  not  a  plea  in 
abatement  (notwithstanding  in  strictness 
it  is  issuable;)  because  it  tended  to  delay 
the  plaintiff.  And,  in  2  Burr.  782,  Foster 
V.  Snow,  pleading  isauably  is  held  to  mean 
such  a  plea,  as  the  plaintiff  may  go  to  trial 
on :  but  in  1  Burr.  605,  the  defendant  is 
confined  to  plead  the  general  issue. 

Resorting  to  these  cases  therefore,  as  a 
standard,  a  plea  in  abatement  is  excluded 
in  the  present  case;  and  yet  it  is  evident 
the  terms  of  our  act  are  stronger,  in 
favour  of  such  exclusion,  than  those  of  the 
Judges  order,  in  the  cases  just  mentioned. 
That  I  am  warranted,  in  resorting  to  this 
standard,  is  evident  from  the  case  of  Down- 
man  V.  Downman's  ex'rs,  1  Wash.  26; 
where,  upon  the  construction  of  this  act, 
the  court  resorted  to  similar  cases  in  order 
to  prove,  that  a  plea  of  tender  was  an  is- 
suable plea.  It  would  seem  too,  that  this 
construction,  in  the  English  books,  would 
hold  a  fortiori  in  the  present  case,  where 
judgment  has  been  regularly  obtained  in 
the  office. 

I  have  so  far  considered  this  plea,  as  if 
the  matter  of  the  plea  had  arisen  before  the 
office  judgment  was  confirmed:  But,  in 
fact,  it  arose  afterwards;  and  the  question 
is,  whether  that  circumstance  will  alter  the 
case?  It  certainly  cannot,  unless  we  make 
the  time  when  the  fact  happened,  and  not 
the  nature  and  effect  of  the  plea,  to  be  the 
criterion  of  its  competency.  In  support  of 
which,  there  is  not,  even  a  plausible  reason 
growing  out  of  the  act  of  Assembly.  Nor 
does    the   defence  derive   any  aid  from  the 
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general  doctrine  of  pleas  puis  darrein  con- 
tinuance. 

For  that  doctrine  relates  to  a  stage  of  the 
cause  prior  to  a  judgment.  Nay  it  is  held 
that  although  such  plea  may  be  pleaded, 
after  the  jury  have  gone  from  the  bar, 
yet  it  may  not,  after  they  have  given  a 
verdict.       Bull.    nis.    pr.    310.       And 

67  *again  if  a  release  be  given,  after  the 
verdict   and    before   the  day  in  bank, 

the  defendant  cannot  plead  it  (although  in 
bar  of  the  action;)  because  there  is  a  ver- 
dict already  given  in  the  cause,  and  upon 
another  plea;  and  therefore  the  cause  is 
determined.  So  that  the  defendant  is  put 
to  his  audita  querela  to  prevent  execution 
of  the  judgment,  4  Bac.  143.  These 
cases,  giving  to  an  office  judgment  the 
effect  of  a  verdict  only,  seem  analogous  to 
that  ^before  us.  The  difficulty  is,  that  the 
act  of  Assembly  has  authorized  setting 
aside  office  judgments  without  assigning 
any  reasons ;  but  it  can  only  be,  on  the 
terms  prescribed  by  the  act. 

What  I  have  here  said  does  not  appear  to 
me  to  conflict  with  the  decision  of  this 
court  in  the  case  of  Downman  v.  Down- 
man's  ez'rs,  1  Washb.  or  any  other  which 
has  come  to  my  knowledge.  Otherwise,  the 
respect  I  hold  for  the  authority  of  this 
court,  and  the  better  judgment  of  my 
brethren,  would  induce  me  readily  to  ac- 
quiesce. I  do  not  hold  myself  concluded  by 
the  decision  in  Downman  v.  Downman 's 
ex'rs;  because  the  construction  of  the  act, 
in  that  case,  was  not  relative  to  a  plea  in 
abatement,  but  to  a  plea  of  tender;  because 
too,  no  decision  was  given,  even  upon  the 
plea  of  tender,  but  the  cause  was  decided 
upon  another  point;  and  therefore  I  do  not 
consider  it  a  binding  authority  in  the  pres- 
ent case. 

Thus  considering  that  decision,  I  have 
not  estimated  the  doctrine  there  laid  down ; 
but  hold  myself  free  for  the  reasons  about 
given,  to  deliver  my  sentiments  on  this 
question :  And  my  conclusion  is  that  the 
judgment  of  the  District  Court  ought  to  be 
affirmed. 

FLEMING,  Judge.  I  have  heard  nothing 
which  induces  me  to  change  my  former 
opinion ;  and  therefore,  I  am  still  for  re- 
versing the  judgment  of  the  District 
Court,  and  affirming  that  of  the  County 
Court. 

68  ♦CARRINGTON,     Judge.      Having 
given    my    opinion    fully,    upon  this 

case,  at  the  former  hearing,  I  shall  at  pres- 
ent take  up  little  more  of  the  time  of  the 
court,  than  merely  to  declare,  that  I  have 
heard  no  argument  to  induce  me  to  alter 
that  opinion. 

The  defendant  had  a  day  in  court  at  the 
time  of  her  plea,  and  it  was  proper  then  to 
receive  it.  Suppose  either  party  had  died, 
between  the  day  of  entering  judgment,  in 
the  clerks  office,  and  the  next  term  of  the 
court,  this  certainly  would  have  abated  the 
suit,  and  might  have  t>een  taken  advan- 
tage of  by  plea  in  abatement.  Or  if 
omitted,  and  a  scire  facias  to  revive  were 
brought,  the  defendant  might  have  shewn 
cause  against  its  being  revived.  In  the 
present  case,  if  the  administratrix  had 
been  plaintiff  in  her  first  character,  the 
defendant  might  have  abated  her  suit ;  and. 


if  she  had  obtained  a  judgment,  she  could 
not  have  taken  out  execution,  after  the 
establishment  of  the  will.  But  if  the  suit 
would  abate  had  she  been  plaintiff  *  it 
ought  when  she  is  defendant.  This,  being 
the  case  of  an  administration  revoked  by 
the  subsequent  probat  of  a  will,  is  different 
from  the  case  in  11  Vin.  119,  cited  for 
the  appellee.  An  administrator  covenants 
by  his  bond  to  surrender  his  letters  of  ad- 
ministration upon  the  appearance  and  es- 
tablishment of  a  will.  But,  when  this 
authority  is  surrendered  up  and  gone,  he 
is  no  longer  administrator,  and  suits,  for, 
or  against  him,  can  have  no  further  opera- 
tion. I  am  therefore  of  opinion,  as  I  was 
before,  that  the  judgment  of  the  District 
Court  should  be  reversed ;  and  that  of  the 
County  Court  affirmed. 

LYONS,  Judge.  The  English  authorities, 
upon  the  questions  made  in  this  cause,  are 
not  easily  reconciled  with  each  other:  And 
therefore  I  had,  at  first  sight,  some  doubts 
upon  the  subject. 

They  seem  however  to  agree,  that  where 
there  is  an  actual  citation  of  the  ex- 
69  ecu  tor,  all  lawful  *act8  done  by  the 
administrator  bind,  2  Wentw.  off.  ex. 
140.  And  if  so,  our  act  of  Asbembly  has 
removed  the  difficulty,  by  fixing  a  time  for 
the  executor  to  bring  in  the  will;  which  is 
equal  to  an  actual  citation,  as  he  is  bound 
to  know  the  law.  He  may  afterwards  bring 
in  the  will  and  prove  it,  but  all  lawful 
acts,  done  before  by  the  administrator, 
bind  as  much  here  under  our  law,  as  in 
England  after  citation.  The  character  of 
the  defendant  in  this  case  may  therefore  be 
considered  as  changed,  without  any  incon- 
venience resulting  from  it.  Whereas  a  con- 
trary doctrine  might  involve  the  first 
securities  and  create  mischief. 

But  if  her  character  be  entirely  changed, 
and  the  estate  by  operation  of  law  trans- 
ferred to  her  in  her  new  character,  it  seems 
to  me  that  it  must  necessarily  abate  the 
suit;  as  a  change  of  character,  without  any 
fault  in  the  defendant,  constantly  has  that 
effect.  Thus  all  suits  cease,  when  admin- 
istration during  minority  ceases ;  and  so  do 
the  actions  against  such  administrator  ac- 
cording to  the  rule  in  Pigots  case.  Brown- 
head  V.  Spencer,  2  Brownl.  247,  2  Wentw. 
138.  If  the  administration  is  repealed,  the 
administrator  cannot  take  out  execution, 
because  his  title  is  taken  away.  Yelv.  82, 
2  Wentw.  137.  An  executor  cannot  found 
an  action  on  what  he  did  as  administrator, 
although  he  be  the  same  person  and  might 
have  released ;  for  he  ought  not  to  have  an 
action  in  this  manner,  Cro.  Jac.  394,  5  Co. 
933.  These  cases  are  in  principle  the  s^me 
with  that  at  bar,  and  therefore  appear  to 
me  to  decide  the  question. 

It  was  objected  that  the  plea  should  have 
been  sooner  filed.  But  to  this  I  answer 
that  the  defendant  had  no  day  in  Court,  as 
the  fact  had  happened  since  the  last  con- 
tinuance as  it  were;  and  therefore  was 
pleadable  at  that  time. 

For  whenever  the  cause  of  abatement  hap- 
pens after  the  last  continuance  of  the  suit 
it  may  be  plead  in  that  manner;  because 
the  defendant  has  no  day,  in  Court,  to 
plead  it  in  any  other  form :  And  the  reason 
is     the     same,   where    the    fact     happens 
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70  after  *the  judgment  in  the  clerks 
office ;  for  the  defendant  should  have 
an  opportunity  of  shewing^  the  change  in 
his  situation ;  but  as  this  cannot  be  done, 
where  it  takes  place  after  the  judgment  in 
the  office,  he  should  be  allowed  to  do  it  af- 
terwards ;  that  is  to  say,  before  the  end  of 
the  next  term. 

Upon  the  whole  I  think  the  judgment  of 
the  District  Court  should  be  reversed  and 
that  of  the  County  Court  affirmed. 

PENDLETON,  President.  I  believe  I 
said,  upon  the  former  argument,  that  all 
mesne  acts  of  the  administrator  betwixt  the 
date  of  his  letters  and  the  probat  of  the 
will  were  void.  But  I  am  now  satisfied 
that  I  was  mistaken  in  the  position;  and 
that  our  act  of  Assembly  affirms  all  legal 
acts  done  by  him  during  that  period.  In 
other  respects  I  am  satisfied  with  my  former 
opinion;  and  concur,  with  the  three  last 
judges,  that  the  judgment  of  the  District 
Court  should  be  reversed  and  that  of  the 
County  Court  affirmed. 

Judgment  of  the  District  Court  reversed 
and  that  of  the  County  Court  affirmed. 


Allen  V.  Minor. 

[October  Term,  17W.] 

Infanta— 5arety  lo  Bond— Bona  Fide  Asalpiee— Injnnc 
tkm.*— If  an  infant  becomes  security  in  a  12  months 
replevy  bond,  a  court  of  equity  will  grant  a  per- 
petual injunction  even  airainst  an  assignee  with- 
out notice. 

5mm— Equity  Practice.— For  the  infant  in  such  case 
haviDff  no  day  in  the  court  of  law,  the  application 
to  the  court  of  equity  is  regular. 

Allen  brought  a  bill  in  the  High  Court  of 
Chancery  to  be  relieved  against  a  twelve 
months  replevy  bond,  and  stated  that  upon 
the  29th  of  October  1788,  he  became  security 
for  Joseph  Watson  and  Daniel  Hawes  in  a 
twelve  months  bond  to  Payne  who  was  as- 
signee of  Durracott  administrator  of  Coles. 
That  at  the  time  of  entering  into  the 
71  said  bond  the  plaintiff  was  an  *infant 
under  the  age  of  twenty  one  years, 
to  wit,  only  18  or  19  years  of  age ;  and  there- 
fore that  the  said  bond  was  void  as  to  him. 
That  Payne  had  assigned  the  bond  to 
Minor;  who  had  sued  execution  on  it. 

The  answer  of  Minor  states,  that  he  as 
attorney  for  Payne  obtained  the  judgment 
on  which  the  said  twelve  months  bond  was 
given ;  that  the  right  to  the  same  soon  after 
devolved  on  Middleton  and  Craughton,  and 
Payne  having  removed  out  of  the  state,  the 
defendant  as  his  attorney  assigned  the  bond 
to  a  third  person ;  who  re-assigned  to  him, 
in  order  to  enable  the  defendant  to  make 
the  necessary  affidavit  for  obtaining  the 
execution.  That  he  knows  nothing  of  the 
plaintiff;  and  therefore  cannot  say  whether 
he  be  of  full  age  or  not. 

The  infancy  of  the  plaintiff  at  the  time 
of  giving  the  bond  was  proved.  The  Court 
of  Chancery  dismissed  the  bill  with  costs ; 
and  the  plaintiff  appealed  to  this  court. 

Duval,  for  the  appellant.  The  plaintiff 
was  an  infont  at  the  time  of  executing  the 
bond,  and  therefore  was  not  bound  by  it 
unless  some  fraud  had  appeared ;  and  there 
is   no  proof  of  any.     It  will   be   no   excuse 


that  the  sheriff  did  not  know  his  age,  be- 
cause it  was  his  duty  to  have  enquired  and 
informed  himself.  At  all  events  his  igno- 
rance will  not  be  allowed  to  prejudice  the 
infant.  The  appellant  came  rightly  into 
the  Court  of  Equity  for  relief;  for  the 
twelve  months  having  elapsed,  the  plaintiff 
could  have  sued  execution  on  his  own  affi- 
davit, without  application  to  the  Court,  and 
therefore  a  bill  in  equity  was  his  only  re- 
lief. 

Appellees  counsel.  Although  an  infant 
is  not  generally  bound  by  his  acts  under 
age,  yet  he  is  in  all  cases  of  fraud  and  de- 
ception ;  for  his  age  should  be  considered 
as  a  shield  for  his  defence,  and  not  as  a 
sword  for  destruction :  Therefore,  although 
he  may,  by  this  plea,  protect  himself 
72  from  injury ;  yet  *he  cannot  use  it  for 
the  purposes  of  injustice  towards 
others.  His  obtruding  himself  in  the  pres- 
ent case,  upon  the  public  officer,  as  a 
person  of  competency  to  contract,  in  order 
to  hinder  justice  and  procure  a  restitution 
of  the  property  to  the  prejudice  of  others, 
was  a  fraud  and  deception  which  renders 
him  liable  on  the  bond ;  especially  to  in- 
nocent assignees  and  others  unacquainted 
with  his  age ;  and  who  therefore  are  in  no 
fault. 

Cur.  adv.  vult. 

PENDLETON,  President.  Delivered  the 
resolution  of  the  Court. 

That  as  the  plaintiff  had  no  day  in  the 
Court  of  Law,  his  application  to  a  Court  of 
Equity  was  perfectly  regular;  and  the  juris- 
diction being  admitted,  there  could  be  no 
question  upon  the  merits:  Which  clearly 
entitled  the  plaintiff  to  relief.  That  there- 
fore the  decree  was  to  be  reversed,  and  a 
perpetual  injunction  awarded. 


.—The  principal  case  is  cited  in  Saum  v. 
Coffelt,  79  Va.  &10.  See  monographic  imU  on 
"Infants"  appended  to  Oapertun  v.  Greg-ory,  11 
GrattSOS. 


Selden  v.  King. 

[October  Term.  17W.] 

Wills-Construction-  Estates  Tail.*— What  shall  be 
construed  an  estate  tail,  and  not  an  executory 
devise* 

Same— siune—dame— Case  at  Bar.— Testator  devises, 
that  if  his  wife  be  with  child  and  said  child  lives 
and  pro7e  a  male  child  and  lives  to  %\  years  of 
aee,  a  house  shall  be  built  on  his  land,  and  that 
he  shall  have  the  privilege  of  part  of  the  pasture 
and  woodland  and  shall  enjoy  the  same  peaceably ; 
and  after  the  decease  of  his  mother,  then  he  gives 
him  and  the  heirs  of  his  body  all  his  lands,  houses 
and  appurtenances,  both  real  and  personal,  for- 
ever: but  if  the  child  proves  a  female  and  lives 
till  21  or  marriage,  she  shall  have  one  half  his 
personal  estate,  and  all  his  lands  to  her  and  the 
heirs  of  her  body  forever:  But  if  the  said  child 
should  die.  then  he  gives  to  his  wife  and  her  heirs 
forever,  all  his  lands,  slaves,  stocks  of  cattle.  &c. : 
and  appoints  her  and  her  father  executors  of  his 
will.  The  child  proved  to  be  a  daughter.  On  her 
birth  she  had  a  vested  remainder  in  tail,  with 
remainder  In  fee  to  the  testator's  wife. 

In  ejectment  the  jury  find,  **That  Joseph 
Achilly,  being  seized  in  his  demesne 
73  as  of  fee  *of  the  premises  in  the  dec- 
laration mentioned,  did,  on  the  11th 
day  of  March  1699-1700,  duly  make  and  pub- 
lish his  last  will  and  testament,  wherein 
he  devised  in  manner  and  form  following  to 
wit.  And  as  for  what  worldly  goods,  my  God 
hath  been  pleased  to  bless  me  withall,  and 
after  my  just  debts  and  funeral  charges 
and  expenses  are  fully  satisfied  contented 
and    paid,  I  give  and  dispose  of  the  same 

*Wllls— Construction.— The  principal  case  is  cited 
in  Hayes  v.  Qoode,  7  Leigh  400. 
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as  foUoweth :  I  give  and  bequeath  unto  my 
dear  and  loving  wife  Mary  Achilly  and  her 
heirs  forever,  in  manner  as  foUoweth,  that 
is  to  say,  if  my  said  wife  be  with  child  arid 
the  said  lives  and  prove  a  male  child  and 
lives  to  the  ag^e  of  twenty  one  years  my 
will  and  desire  is  that  there  be  built  out  of 
m3'  estate  a  good  forty  foot  dwellings  house 
of  brick  upon  the  land  near  a  mulberry  tree 
standing  between  my  now  dwelling  house 
and  the  river  side  and  that  he  shall  have 
a  free  privilege  of  part  of  the  pasture  as 
also  privilege  of  the  wood  land  ground  for 
fencing  and  fire  wood  and  he  to  enjoy  the 
same  peaceably  and  after  the  decease  of  his 
mother  then  I  give  and  bequeath  unto  him 
and  the  heirs  of  his  body  lawfully  begotten 
forever  all  my  lands  houses  and  appurte- 
nances both  real  and  personal ;  and  it  is  my 
further  will  and  desire  that  the  child  where- 
with my  wife  goes  with  all  proves  to  be  a 
female  and  shall  live  till  she  attains  of 
lawful  age  or  married  that  then  she  shall 
have  the  one  half  of  my  personal  estate 
and  after  the  decease  of  her  mother  she 
shall  enjoy  all  my  lands  houses,  tenements 
and  appurtenances  to  her  and  to  the  heirs 
of  her  body  lawfully  begotten  forever. 
Item  it  is  my  further  will  and  pleasure  that 
if  the  child  should  die  wherewith  my  wife 
now  goes  withall  then  I  give  and  bequeath 
unto  my  said  dear  and  loving  wife  Mary 
Achilly  and  her  heirs  forever,  all  my  lands 
nouses  negroes  stocks  of  cattle,  horses, 
sheep,  goods  and  chattels  moveable  and  im- 
moveable, also  all  my  debts  that  is  due 
74  owing  *and  belonging  to  me  in  this 
county  or  in  any  other  part  or  place 
whatsoever.  Item  it  is  my  further  will  and 
desire  that  none  of  my  negroes  be  removed 
o£F  or  carried  away  from  the  plantation 
whereon  I  now  live  but  that  they  shall  live 
and  be  together,  and  lastly  it  is  my  will 
and  desire  that  my  dear  and  loving  wife 
with  her  father  be  my  whole  and  sole  exec- 
utors of  this  my  last  will  and  testament. 

'*That  the  premises  in  the  declaration 
mentioned  are  the  lands  devised  by  the 
said  will. 

*  *  That  the  said  Joseph  Achilly  died  seized 
as  aforesaid,  before  the  12th  day  of  April 
1700,  without  revoking  or  altering  the  said 
will. 

''That,  at  the  time  of  his  death,  his  wife 
Mary  Achilly  was  pregnant,  and  soon  after 
was  delivered  of  a  daughter  who  was  named 
Achilly  Achilly;  that  the  said  Joseph 
Achilly  had  no  other  issue;  and  that  she 
was  his  heir  at  law. 

'^That  Mary,  the  wife  of  the  said  Joseph, 
entered  upon,  and  was  possessed  of  the 
premises  in  the  declaration  mentioned, 
under  the  said  will;  that  being  so  possessed 
of  the  estate  thereby  devised  to  her,  she 
intermarried  with  a  certain  John  King,  by 
whom  she  had  issue  a  son  named  John 
grandfather  of  the  defendant :  who  is  heir 
at  law  to  the  said  Mary  Achilly,  and  to  the 
said  John  King  her  son.  That  Achilly 
Achilly  the  daughter  intermarried  with  a 
certain  Bartholomew  Selden  ;  who  was  pos- 
sessed, in  her  right,  under  the  will,  of  the 
premises  in  the  declaration  mentioned. 

**That  being  so  possessed,  the  said  Bar- 
tholomew and  Achilly  his  wife  by  deeds  of 
lease  and  release    indented,    conveyed    the 


said   lands  to  Joseph    Selden;    which   said 
lease  bears  date  on  the  twenty  second,    and 
the  said  deed  of  release  on  the  twenty  third 
day  of  May  1722. 

75  **'  'That  the  said  deeds  of  lease  and 
release   are   in     these  words.     'This 

Indenture  &c.     (setting  them  forth.') 

That  the  relinquishment  of  the  said 
Achilly  the  wife,  to  the  said  deed  of  release 
is  in  these  words.  '*At  a  court  held  for 
Nansemond  county  May  the  23d  1722,  Bar- 
tholomew Seldon  and  Achilly  his  wife  came 
into  court  and  acknowledged  the  above  deed 
of  release  for  lands  Ac,  unto  Joseph  Selden, 
which  on  his  motion  is  admitted  to  record ; 
also  the  said  Achilly  being  first  privately 
examined,  came  into  court  and  relinquished 
all  her  right,  title  and  interest  of  in  and  to 
the  said  lands  which  is  also  admitted  to 
record. 

''That  the.  said  Joseph  Selden  on  the 
twenty  third  and  on  the  twenty  fourth  days 
of  July  1722,  reconveyed  the  premises  in 
the  declaration  mentioned  to  Bartholomew 
Selden  aforesaid  by  deeds  of  lease  and  re- 
lease, indented  in  these  words.  This  In- 
denture, &c.  (setting  them  forth.) 

'*That  the  said  Achilly  Selden  died  about 
the  year  1722;  having  never  had  issue. 
That  shortly  afterwards,  the  said  Bartholo- 
mew Selden  intermarried  with  a  certain 
Sarah  Hilliard. 

"That  the  said  Bartholomew  Selden,  being 
possessed  of  the  premises  in  the  declaration 
mentioned  under  the  conveyance  last  afore- 
said, did  on  the  fourth  day  of  January 
1726-1727  duly  execute  and  publish  his  last 
will  and  testament  in  writing,  wherein  he 
devised  as  follows.  As  touching  all  my 
temporal  estate,  and  the  disposition  of  it, 
I  give  and  dispose  thereof  as  foUoweth. 
Imprimis,  I  wiU  that  my  debts  and  fun- 
eral charges  shall  be  paid  and  discharged. 
Item.  I  give  unto  my  beloved  wife  the 
land  I  now  live  on,  and  my  land  that  is  at 
Hampton  during  her  life;  but,  if  she  proves 
with  child,  as  I  expect  she  is,  my  will  is, 
that  the  child,  lawfully  begotten  of  my 
body,  to   inherit   the   land  after   her 

76  ^decease,  to  him  or  her  heirs  forever. 
Item  it  is  my   will   that   if   my    wife 

should  not  prove  with  child,  I  give  all 
my  fore-mentioned  land,  after  her  decease, 
to  my  brother  John  Selden  to  him  and  his 
heirs  forever.  Item.  I  give  to  my  beloved 
wife  two  negroes  called  Buckroe  Tony, 
and  old  Tony,  likewise  two  children  called 
Betty  and  Nanny.  All  the  rest  and  residue 
of  my  personal  estate,  goods  and  chattels 
whatsoever,  I  give  and  bequeath  to  my 
loving  wife,  making  her  my  full  and  whole 
executrix  of  this  my  last  will  and  testa- 
ment. 

"That  the  premises  in  the  declaration 
mentioned  are  described  in  the  said  will  by 
these  words,  the  land  I  now  live  on. 

"That  the  said  Bartholomew  departed  this 
life,  so  as  aforesaid  possessed  of  the  prem- 
ises aforesaid,  a  few  days,  after  the  exe- 
cution of  this  said  will;  that  he  had  no 
lawful  issue,  and  that  his  said  wife  Sarah, 
who  is  named  in  the  will,  survived  him, 
and  lived  until  the  twelfth  day  of  June  in 
the  year  of  our  Lord  1778:  That  she  was 
possessed  of  the  land  in  the  declaration 
mentioned,  and   parted   with   her   right    to 
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one  James  Kirby,  who  was  possessed  of 
the  same;  and  John  King  son  of  Mary, 
sneing'  a  forcible  detainer,  an  agreement 
was  made  between  them  in  these  words. 
'Indented  articles  of  agreement  made  this 
27th  day  of  January  1727,  between  James 
Kirby  and  John  King  both  of  the  upper 
parish  of  Nansemond  county,  witnesseth 
that  the  parties  above  mentioned,  for  a 
final  determination  of  all  difiPerences  and 
law  suits  now  depending  between  them, 
have  ag^reed,  in  manner  and  form  follow- 
ing, that  is  to  say,  to  withdraw  a  juror,  on 
the  forceable  inquest  now  depending ;  and 
the  said  Kirby  quits  claim,  and  now, 
bj  the  delivery  of  the  key  of  the  Mansion 
house  door,  delivers  in  name  of  possession 
of  the  said  house  and  lands,  that  were  Bar- 
tholomew Selden's  at    the    time    of 

77  his  death,    quiet   and  ^peaceable  pos- 
session  to    the    said   King;  and   the 

said  King  is  to  pay  unto  the  said  Kirby 
ten  pounds  current  money,  on  demand,  and 
to  finish  for  the  said  Kirby  the  tobacco 
house,  now  raised  by  the  first  of  May  next ; 
Kirby  to  find  nails  and  the  said  Kirby's  to 
have  the  use  of  the  hall  and  parlour  cham- 
ber, until  the  said  first  of  May;  and  the 
said  Kirby's  to  have  the  fifth  hogshead  of 
cjder  made  on  the  said  land,  during  his 
life,  the  said  Kirby  beating  the  same  with 
his  servants;  and  the  said  Kirby' s  to  have 
common  of  pasture,  in  the  said  lands,  for 
thirty  head  of  cattle  and  horses,  during 
his  life ;  and  both  parties  are  to  keep  the 
pasture  fence  in  repair,  in  proportion  to 
the  number  of  hands  each  shall  yearly  em- 
ploy on  the  same;  and  the  said  Kirby 's  to 
have  liberty  to  tend  and  inclose  as  much 
land,  contiguous  to  the  said  tobacco  house, 
as  he  can  work  with  four  hands,  and  no 
more,  paying  yearly  and  every  year  when 
lawfully  demanded  one  ear  of  com  rent. 
In  witness  whereof  the  parties  above  named 
have  hereunto  set  their  hands  and  fixed 
their  seals  the  day  and  year  above  written 
and  agree  this  concord  shall  be  recorded  at 
equal  costs  of  the  parties.'  " 

his 
James  h  Kirby,  (L.  S.) 
mark 
John  King.  (L,  S.) 
(Witnesses. ) 
Daniel  E^lbank, 
James  Kverard, 
Andrew  Meade, 
Davi«i  Oaheal. 

**That  John  King,  son  of  the  said  Mary 
Achilly,  entered  upon  the  premises,  in  the 
declaration  mentioned,  in  the  month 
of  January  1727,  under  the  said  agree- 
ment and  as  heir  at  law  to  the  said 
Mary    Achilly,    and    died    possessed 

78  ^thereof,    and    that,    from    him,    the 
possession  thereof  hath   come   to  the 

defendant,  who  now  holds  them,  as  his 
heir,  and  as  the  heir  of  the  said  Mary 
Achilly. 

''That  the  said  John  King,  the  son  of  Mary 
and  those  that  held  under  him,  always 
claimed,  and  that  the  defendant  claims  title 
in  fee  simple  to  the  premises  as  heir  to  the 
said  Mary  Achilly  and  John  King.  That 
the  said  Kirby  died  about  sixty  years  be- 
fore the  bringing  the  suit. 

*' That  John  Selden,  mentioned  in  the  will 


of  Bartholomew,  survived  him;  and  made 
his  last  will  and  testament,  in  writing, 
bearing  date  the  27th  of  December  1754; 
wherein  he  devised  in  manner  and  form 
following,  to  wit:  'I  give  untor  my  son 
Joseph  Selden  my  plantation  and  tract  of 
land,  lying  and  being  in  the  county  of 
Nansemond  and  late  in  the  possession  of 
Bartholomew  Selden,  to  him  my  said  son 
and  his  heirs  forever;  he  paying  and  dis- 
charging my  bond  to  Major  Robert  Arm- 
istead  for  one  hundred  and  fourteen 
pounds." 

'^That  the  said  John  Selden  died  soon 
after,  and  that  he  was  not  possessed  of  the 
premises  in  the  declaration  mentioned, 
either  at  the  time  of  making  his  said  will, 
or  at  his  death. 

**That  his  said  son  Joseph  Selden  sur- 
vived him,  and  paid  off  the  bond  to  Arm- 
istead  in  the  will  mentioned. 

**That  Joseph  Selden,  last  mentioned,  not 
being  possessed  of  the  said  land,  did  on  the 
23d  day  of  December  1774,  seal  and  execute 
a  deed  of  bargain  and  sale,  whereby  in  con- 
sideration of  the  sum  of  six  hundred  pounds 
current  money  of  Virginia,  he  granted  bar- 
gained and  sold  unto  John  Selden  and  his 
heirs,  all  that  tract  or  parcel  of  land  situ- 
ated, lying  and  being  in  the  county  of 
Nansemond  and  now  in  the  possession  and 
occupation  of  Doctor  John  King  and  is  the 
said  lands  mentioned  in  the  will  of 
79  Joseph  *Achilly,  bearing  date  the 
eleventh  day  of  March  1699-1700  and 
therein  devised  to  the  child  the  wife  of  the 
said  Joseph  was  then  big  withal,  which 
said  child  proved  a  female  called  Achilly 
Achilly,  and  intermarried  with  Bartholo- 
mew Selden,  who  thereupon  being  in  posses- 
sion of  the  said  lands  together  with  his  wife 
Achilly  by  their  deeds  of  lease  and  release 
bearing  dates  the  22d  and  23d  days  of  May 
in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  twenty  two,  did  convey  all 
their  estate  right,  title,  interest,  claim  and 
demand  of  in  and  to  the  said  lands  to  Joseph 
Selden  of  the  parish  and  county  of  Eliza- 
beth city  gentleman  and  to  his  heirs  and 
assigns  forever,  who  afterwards  reconveyed 
the  same  to  the  said  Bartholomew  and  his 
heirs  forever,  by  deeds  of  lease  and  release 
bearing  dates  the  23d  and  24th  days  of  July 
1722,  who  thereupon  being  seized  and  pos- 
sessed devised  the  same  by  his  last  will  and 
testament  bearing  date  the  fourth  day  of 
January  1726-1727  to  his  brother  John  Sel- 
den and  his  heirs  forever,  having  previously 
given  therein  to  his  wife  the  same  for  life, 
whereby  the  said  John  Selden  being  entitled 
to  the  said  tract  or  parcel  of  land  after- 
wards to  wit,  the  27th  of  December  1754,  by 
his  last  will  and  testament  did  amongst 
other  things  devise  to  Joseph  Selden  party 
to  these  presents  as  follows  the  said  tract 
or  parcel  of  land :  Item,  I  give  unto  my  son 
Joseph  Selden  my  plantation  and  tract  of 
land  lying  and  being  in  the  county  of 
Nansemond  and  late  in  possession  of  Bar- 
tholomew Selden  to  him  my  said  son  and 
his  heirs  forever,  he  paying  and  discharg- 
ing my  bond  to  Major  Robert  Armi  stead  for 
one  hundred  and  fourteen  pounds. 

''That  the  said  John  Selden  died  in  March 
1775  intestate;  and  that  the  lessor  of  the 
plaintiff  is  his  heir  at  law. 
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80  *They    find    the    lease    entry     and 
ouster  in  the   declaration  mentioned ; 

and  if  upon  the  whole  matter,  the  law  be 
for  the  plaintiff,  then  they  find  for  the 
plaintiff ;' and  if  for  the  defendant,  then 
they  find  for  the  defendant." 

The  District  Court  gave  judgment  for  the 
defendant;  and  the  plaintiff  appealed  to 
this  Court. 

Call,  for  the  appellant.  Made  three 
points : 

I.  This  was  not  a  remainder  in  the  mother, 
after  the  previous  estate  tail  to  the  daugh- 
ter. 

A  contrary  construction  would  not  have 
consisted  with  the  general  intention  of  the 
testator,  but  would  have  entirely  disap- 
pointed it  in  several  events  which  might  be 
named.  Thus  if  the  wife  had  had  twins 
they  would  have  been  disinherited.  For 
there  is  no  provision  for  such  a  case ;  and 
therefore,  the  previous  estates  being  all 
removed,  the  wife  would  have  taken  imme- 
diately. So  if  a  son  had  been  born,  had 
married  and  died  under  age  leaving  issue, 
that  issue  would  not  have  taken,  but  the 
wife;  as  in  that  case,  there  is  no  provision 
for  the  son's  issue. 

Besides,  if  the  child  had  proved  a  son, 
the  wife  would  not  have  had  a  fee,  in  the 
event  of  his  attaining  21,  and  then  dying 
without  issue;  for  the  remainder  is  only 
limited  on  the  estate  of  the  daughter,  and 
not  on  that  of  the  son. 

Again  the  wife,  according  to  that  con- 
struction, was  not  entitled  to  the  personal 
estate ;  for  it  was  a  limitation  after  failure 
of  issue  in  the  daughter;  who  consequently 
took  the  whole  interest,  which  on  the  mar- 
riage vested  in  the  husband.  But  if  the 
child  had  proved  a  son  she  would  not  have 
been  entitled  thereto,  because  no  provision 
is  made  for  her  as  to  the  personal  estate 
in  that  case. 

Lastly,  it  is  wholly  improbable,   that  the 

testator  would  have  given  his   wife,    after 

her  death,  a   remote   interest  of  this 

81  kind,  in    preference    to     his    *child, 
whom  he  had  all   along   preferred,  in 

disposing  of  the  immediate  interest. 

II.  That  it  was  an  executory  devise  to 
the  wife,  to  take  effect  on  the  child's  being 
born  dead,  which  event  not  having  hap- 
pened, the  reversion  in  fee  descended  on 
the  daughter,  as  heir  at  law  to  the  testator. 

The  word  die,  in  the  concluding  part  of 
the  devise,  is  to  be  set  in  opposition  to  the 
first  word  lives,  in  the  beginning  of  it. 
For  the  word  lives,  is  twice  repeated  in  the 
beginning,  and  should  be  taken  in  two 
different  senses,  or  else  some  ot  the  words 
must  be  rejected ;  contrary  to  the  known 
rule  of  construction,  that  effect  is  to  be 
given  to  every  word,  if  possible.  There- 
fore in  the  beginning,  the  first  word  lives, 
is  to  be  taken  in  the  sense  of  born  alive; 
and  the  second,  in  the  sense  of  continuing 
to  live  till  twenty-one,  in  the  case  of  a  son, 
or  till  21  or  marriage  in  the  case  of  a 
daughter;  and  it  is  to  the  first  of  these 
senses,  that  is  to  say  born  alive,  that  the 
word  die,  in  the  conclusion  of  the  devise, 
is  to  be  set  in  opposition. 

The  testator  therefore  had  three  contin- 
gencies in  view,  at  the  time  of  making  his 
will ;    that    is    to    say.     1.  The  birth  of  a 


living  child.  2.  Its  arriving  to  the  age  of 
maturity.  3.  The  death  of  that  child  be- 
fore its  birth. 

With  the  two  first  of  these  contingencies 
in  mind,'  he  considered  how  he  should  dis- 
pose of  the  estate,  first,  in  case  the  child 
should  be  born  alive,  and  prove  to  be  a 
son ;  secondly,  in  case  it  should  be  born 
alive,  and  prove  to  be  a  daughter:  In  both 
cases  predicating  the  disposition  upon  its 
being  bom  alive.  His  reasoning  was  thus ; 
if  my  child  should  be  born  alive,  and  should 
prove  to  be  a  son,  then  I  give  my  estate 
this  way ;  but  if  it  should  be  bom  alive, 
and  should  prove  to  be  a  daughter,  then 
I    give   it     that    way;    making    the 

82  ^limitation    in   both    instances  to  de- 
pend on  the  first  word   lives,    in    the 

commencement  of  the  devise. 

But,  having  provided  for  all  the  cases 
should  the  child  be  born  alive,  he  next  de- 
termines, what  should  be  done  with  hia 
estate,  in  case  the  child  should  die  before 
its  birth.  In  this  case,  having  no  dearer 
object  to  provide  for,  he  gives  the  whole 
estate  to  his  wife.  So  that,  according  to 
this  construction,  all  the  leading  contin- 
gencies which  he  had  in  view  are  provided 
for;  and  the  interest  of  his  family  pre- 
served, with  a  prudent  regard  to  events. 

This  mode  of  considering  the  subject  is 
the  most  obvious,  and  results  necessarily 
from  the  intention  of  the  testator;  who  in 
the  last  limitation  was  not  contemplating 
the  failure  of  the  issue  of  his  daughter, 
but  of  himself;  and  was  providing  for  the 
latter  event  only.  But  the  interpretation 
receives  additional  force,  from  the  manner 
of  the  expression.  For  the  words  used  are 
unapt,  and  not  so  obvious  as  many  others, 
for  disposing  of  the  remainder;  So  that 
they  appear  to  have  been  anxiously  used  in 
order  to  distinguish  it  from  a  limitation, 
on  the  daughters  estate. 

Consequently,  in  the  events  which  have 
happened,  the  wife  took  nothing  in  the 
lands,  after  her  daughters  death  without 
issue ;  because  she  was  only  to  take  the  fee 
in  case  the  child  died  before  its  birth ;  and 
therefore  her  only  interest  was  an  estate 
for  life  by  implication,  although,  as  before 
mentioned,  if  the  child  had  died  under  21, 
and  before  marriage  she  would  have  taken 
the  fee,  upon  the  rule  in  executory  devises, 
that  where  the  prior  estates  are  removed, 
the  devisee  takes  presently;  Because  the 
events,  on  which  the  remainder  was  limited 
would,  in  that  case,  never  have  com- 
menced. 

This  construction  is  preferable  to  the 
other;  because  it  avoids  the  inconven- 
iences which  have  been    enumerated. 

83  For  if  a  child  was  born,  and  *lived 
to  the  prescribed  period,  it  was  pro- 
vided for;  and  a  comfortable  disposition 
made  for  the  mother  also:  If  a  son  had 
been  born,  had  married,  had  issue,  and 
died  under  21,  he  would  have  taken ;  So  in 
the  case  of  twins :  And,  if  no  child  at  all 
had  been  born,  the  wife  would  have  taken 
the  whole. 

In  short  by  this  construction  the  testator 
is  not  made  to  violate  nature,  and  act  in- 
consistently with  himself,  in  giving  away 
the  remainder  from  the  issue  of  his  blood, 
for  whom  in  every  other  instance  he  shews 


254 


2  CALL 


Sbi«dbn  V,  King. 


84-86 


a  preference  in  order  to  bestow  it  upon 
strangers.  For  to  strangers  it  must  prob- 
ably have  gone;  as  the  daughter  was  not 
to  take  until  the  mothers  death ;  and  there- 
fore it  was  most  likely  that  the  ultimate 
limitation  would  be  enjoyed  by  the  mothers 
representatives,  and  not  by  the  mother  her- 
self. 

III.  That  if  the  last  construction  be  re- 
jected, then  the  word  die  in  the  conclusion 
of  the  devise  is  to  be  contrasted  with  the 
words  shall  live  till  she  attains  of  lawful 
age  or  married,  in  the  clause  immediately 
preceding;  and  then  it  will  be  a  contingent 
remainder  to  the  wife,  if  the  daughter 
should  die  unmarried  before  21 :  which  con- 
tingency never  having  happened,  the  re- 
mainder never  vested;  and  therefore 
descended  on  the  heir  at  law. 

Wickham  contra.  Contended  that  it  was 
a  devise  to  the  wife  for  life  by  implication, 
remainder  to  the  daughter  in  tail,  remain- 
der to  the  wife  in  fee.  The  word  die  is  to 
be  understood  as  a  dying  without  issue, 
which  words  the  court  will  supply,  in  order 
to  effectuate  the  general  intention  of  the 
testator.  This  is  the  interpretation  which 
a  plain  man  would  put  upon  the  case ;  and 
the  meaning  put  upon  the  words  by  the  ap- 
pellants counsel  is  artificial  altogether. 
That  the  court  may  supply  the  words  with- 
out issue  is  proved  by  many  of  the  English 
cases  Spalding  v.  Spalding,  Cro.  Car.  185, 
1  WiU.  427,  234,  2  Vez.  194;  8  Mod.  59. 
But  supply  those  words,  and  then  it 
84  *is  but  the  common  case  of  a  plain 
vested  remainder  after  the  death  of 
tenant  in  tail  without  issue.  As  to  the 
inconveniences  mentioned,  from  supposed 
cases  which  might  have  happened,  they 
never  were  contemplated  by  the  testator, 
and  therefore  cannot  t>e  argued  from.  But 
the  consequences  which  arc  contended  for, 
would  not  have  followed  from  those  cases. 
Thus  in  the  case  of  the  twins  it  would  have 
been  considered  as  a  casus  omissus,  and 
therefore  the  will  would  have  been  rejected 
in  favor  of  them.  So  in  the  case  of  a  son 
being  born,  marrying  and  dying  under  the 
age  of  21  leaving  issue ;  for  the  issue  would 
have  taken  on  the  same  ground.  But  in 
fact  the  son  would  have  taken  an  immediate 
estate  on  his  birth ;  for  the  contingency  of 
his  arriving  to  the  age  of  21  only  applies 
to  the  privileges  which  he  was  then  to  have 
out  of  the  estate,  1  Burr.  228;  Jones  v. 
Westcomb,  Prec.  ch.  316. 

The  argument  drawn  from  the  personal 
estate  has  no  influence :  for  at  most  it  only 
proves  the  testator  to  have  attempted  to 
create  a  perpetuity.  But  a  difiPerence  of 
construction  may  be  applied  to  the  words 
as  relative  to  the  real  and  personal  estate. 
Forth  v.  Chapman,  1  Will.  663. 

The  construction  contended  for,  on  the 
other  side  would  go  to  establish,  that  there 
might  be  an  executory  devise  after  an 
estate  tail;  contrary  to  a  known  rule  of 
law.  Besides  the  idea,  of  leaving  the  fee 
to  descend  upon  the  heir  at  law,  is  repug- 
nant to  the  intention  of  the  testator;  who, 
in  the  preamble  to  his  will,  professes  a  de- 
sign to  devise  his  whole  estate. 

But  if  the  construction  of  the  will  were 
against  us,  still  the  plaintiff  could  not  re- 
cover; because  the  lease  and  release  did  not 


convey  the  estate;  for  the  wife  was  not 
examined  as  to  the  lease.  Those  convey- 
ances however,  operate  merely  on  the  pos- 
session ;  but  here  was  none ;  and  there  is 
no  privity  between  the  relessor  and  re- 
lessee. 

85  *The  length  of   time   is  a  bar;  for 
the  defendants  and  those  under  whom 

they  claim  have  been  in  possession  70 
years.  Sarah  Hilliards  life  estate  make  no 
difference;  for  she  parted  with  it,  before 
the  year  1727.  The  defendants  ancestor,  if 
he  had  no  title  under  the  will,  was  a  dis- 
seissor;  and  the  disseisin  of  tenant  for  life 
is  the  disseisin  of  him  in  remainder,  Co. 
Ivit.  250  (b.)  9  Rep.  105.  Besides  the  ac- 
cord here  was  a  forfeiture  of  Kirbys  estate ; 
and  from  that  time,  the  remainderman 
might  have  entered,  Co.  Lit.  252.  (a. ) 

Again  there  was  a  dying  seized  which 
toll^  the  entry ;  and  several  of  the  convey- 
ances, under  which  the  plaintiff  makes  his 
title,  were  by  persons  out  of  possession ; 
who  therefore  were  unable  to  convey :  Par- 
ticularly by  bargain  and  sale;  which  al- 
ways supposes  possession,  2  Black,  com. 
332. 

Call  in  reply.  The  child  could  not  have 
taken  before  21 ;  for  the  contingency  is  ex- 
press and  runs  through  the  whole  devise ; 
and  therefore  no  estate  in  the  child,  upon 
that  limitation,  could  come  into  existence 
until  the  event  had  happened..  The  case 
from  1  Bur.  228,  was  a  case  upon  the  known 
doctrine  of  an  exception  out  of  the  general 
devise,  Feam.  438;  and  therefore  will  not 
apply  to  the  case  under  consideration.  For 
the  devise  in  the  present  instance  was  not 
an  exception,  but  an  express  condition  ;  and 
therefore  necessary  to  be  performed,  before 
the  estates  could  arise,  Feam.  438-9.  The 
argument  that  there  can  be  no  executory 
devise  after  an  estate  tail  proves  nothing. 
Because  although  that  is  true  where  the 
attempt  is  to  create  an  executory  devise, 
upon  the  preceding  limitation  in  tail,  yet 
we  do  not  contend  for  this  here ;  but  that 
it  arises  upon  an  event  independent  of  the 
estate  tail,  having  no  connection  with  it, 
and  which  may  happen  before  it.  In  short 
it  is  a  mere  alternative  devise  altogether. 
If  a  child  was  born  and  lived  till  21  in  the 
case  of  a  son,  or  of  21  or  marriage  in 

86  case  of  a  ^daughter,  then  the  estate 
tail  was  to  arise ;  which  is  one  alter- 
native: But  if  no  child  was  born,  then  in 
that  event,  which  is  the  other  alternative, 
the  executory  devise  to  the  mother  was  to 
take  place.  It  is  admitted  that  the  remarks 
relative  to  the  personal  estate  are  correct, 
but  then  it  said  that  ought  not  to  prevent 
her  taking  the  real  estate.  This  however 
only  proves  what  I  contended  for,  that  the 
construction  goes  to  disappoint  the  will  of 
the  testator. 

The  lease  and  release  was  a  sufficient 
conveyance.  For  the  recital  of  the  lease  in 
the  release  made  both  of  them  the  wifes 
deed.  Besides  the  tenant  was  rightly  in 
under  the  husband,  and  therefore  the  release 
operated  to  enlarge  the  estate:  Or  if  the 
husband  had  no  authority,  then  it  was  a 
discontinuance,  and  the  release  past  the 
right. 

The  reversion  was  well  conveyed  by  Jo- 
seph Selden  to  John ;  for  the  bargain    and 
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sale  passed  it.  1  Bac.  abr.  275 ;  2  Black. 
Com.  290;  Plowd.  154;  and  that  another 
was  in  possession  will  make  no  difference, 
unless  it  had  been  adverse  to  the  remain- 
derman himself.  The  passages  from  Coke 
prove  nothing  to  the  contrary,  as  they 
only  shew,  that  the  remainderman  may 
consider  himself  as  disseised,  if  he  will ; 
but  they  do  not  oblige  him  to  enter.  The 
opinions,  there  stated,  were  introduced 
merely  for  the  sake  of  the  assize  of  novel 
desseisin ;  and  therefore  it  was  expressly 
held,  in  Tayior  v.  Hord,  Cowp.  689,  703,  that 
the  remainderman  might  elect  to  consider 
himself  disseised  or  not.  Besides  there 
could  be  no  disseisen  here,  as  the  verdict 
states,  that  Sarah  Billiard  parted  with  her 
right  to  Kirby,  and  that  he  parted  with  his 
to  King ;  so  that  King  was  lawfully  in  pos- 
session and  therefore  could  be  no  disseisor. 
That  a  descent  was  cast  makes  no  differ- 
ence; for  that  doctrine  only  applies  against 
one  having  a  right  of  entry ;  which  the  re- 
mainderman here  had  not.    Therefore 

87  the  remainder,    in   the  present  *case, 
was  well  conveyed ;  and  the  right  is 

not  barred  by  the  statute  of  limitations. 

Cur.  adv.  vult. 

ROANK,  Judge.  This  case  depends  upon 
the  construction  of  the  will  of  Joseph 
Achilly  dated  on  the  11th  of  March  1699-1700. 
And,  before  I  go  into  this  construction,  I 
will  mention  two  or  three  principles,  which 
I  hold  to  be  incontestible,  and,  under  the 
influence  of  which,  I  think  that  construc- 
tion ought  to  be  made. 

1.  Then  it  is  a  rule,  that  in  construing  a 
will  the  intention  of  the  testator  should  be 
collected  from  the  whole  instrument  taken 
together;  every  expression  should  have  its 
due  weight;  and,  as  is  some  where  said, 
every  string  should  give  its  proper  sound. 

2.  It  is  also  a  rule,  that  the  construction 
ought  to  be  made  as  at  the  time  of  the  death 
of  the  testator ;  and  ought  not  to  be  differed 
in  consequence  of  a  contingency,  therein 
contemplated  (but  the  event  of  which  was 
unknown  to  the  testator  at  the  time,)  hav- 
ing afterwards  happened  the  one  way  or 
the  other.  This  principle  will  take  into  the 
consideration  of  the  present  case  the  devise 
to  the  son  (although  none  was  in  fact 
born,)  and  the  consequences  resulting 
therefrom ;  which  must  be  supposed  to  have 
been  in  the  contemplation  of  the  testator. 

3.  That  where  the  testator  does  not  use 
proper  technical  words  to  express  his 
meaning,  the  court  may  supply  them,  in 
order  to  effectuate  the  manifest  intention 
of  the  testator;  and  for  such   purpose  only. 

Under  the  influence  of  these  principles  a 
difficulty  arises,  as  to  the  words  which  are 
to  be  supplied  after  the  words,  if  the  child 
should  die,  in  the  ultimate  devise  to  the 
wife ;  it  being  evident  that  some  must  be 
supplied,  as  a  dying  simply  is  not  a  con- 
tingent event,  but  naturally  certain. 

88  *The   words,    **without   issue;*'    and 
**under  the  age  of  twenty  one;"  or  in 

the  event  of  there  being  a  daughter  **  before 
marriage,"  have  all  been  assumed;  and  the 
question  is,  which  of  them  shall  be  adopted? 
In  the  devise  to  the  son,  if  the  words, 
live  to  the  age  of  twenty  one  years,  be  con- 
sidered as  only  extending  to  the  time,  when 
the  privilege,  as  to  the   house  and  part  of 


the  land,  is  to  commence  (notwithstand- 
ing the  mother  may  be  alive,)  but  not  as  a 
condition  precedent  to  the  vesting  of  his 
interest  in  the  land  on  the  death  of  the 
mother,  the  words  in  the  same  clause  '*and 
after  the  decease  of  his  mother  then"  will 
have  their  full  effect ;  whereas  by  a  contrary 
construction  those  words  will  have  no 
effect,  in  case  of  the  son  being  under  age 
at  the  time  of  the  death  of  the  mother. 
For,  notwithstanding  her  death,  he  could 
not  have  succeeded  under  that  construction ; 
because  not  of  the  age  of  twenty  one  years. 

But  it  would  be  improper  to  construe  a 
provision  in  his  favour,  predicated  upon  the 
event  of  his  mother  being  alive  at  the  time 
of  his  coming  of  age,  to  narrow  a  right 
given  by  the  same  clause  to  succeed  to  the 
whole  land,  upon  the  death  of  his  mother. 

The  intention  of  the  testator  relative  to 
both  his  son  and  daughter  (for  the  material 
words  in  both  the  devises  are  substantially 
alike  as  far  as  concerns  the  present  ques- 
tion) is  to  give  a  provision  by  way  of  sup- 
port, when  they  respectively  arrive  to 
lawful  age,  or  the  daughter  marries;  but 
he  never  could  have  meant,  nor  can  we  so 
expound  the  will,  without  rejecting  some 
of  his  words  as  above,  that  their  interest 
in  the  lands,  after  the  death  of  the  mother, 
should  be  postponed  to  the  same  period; 
and,  in  the  event  of  their  not  attaining  to 
lawful  age,  be  lost.  This,  in  the  case  of 
the  son,  would  be  to  pretermit  his  children, 
if  he  died  under  age  leaving  any,  in 
89  *favour  of  the  heirs  of  the  testators 
wife  (perhaps  by  another  husband;) 
which  it  is  presumed  the  testator  cannot  be 
supposed  to  have  intended:  Especially  as 
the  wife,  on  my  construction,  has  a  present 
interest  for  life  in  the  whole  land,  and  a 
remainder  in  fee  expectant  upon  the  ex- 
tinction of  the  testators  lineal  descendants. 

Besides  I  hold  it  to  be  a  circumstance  of 
some  weight,  in  ascertaining  the  testators 
intention,  that  my  construction  of  it  con- 
forms to  a  very  usual  mode  of  settlement, 
limiting  an  estate  for  life,  remainder  in 
tail,  remainder  in  fee. 

With  respect  to  the  operation  of  condi- 
tional words,  by  way  of  condition,  prece- 
dent or  otherwise,  it  is  not  necessary  to  go 
into  that  doctrine :  as,  in  this  case,  the  in- 
tention of  the  testator  restricts  the  condi- 
tional words  to  the  privileges  contemplated, 
and  does  not  extend  them  to  affect  the  right 
to  the  land,  on  the  death  of  the  mother: 
But  if  so,  then  upon  the  birth  of  the 
daughter,  she  had  a  vested  remainder  in 
tail,  remainder  in  fee  to  the  wife ;  and  upon 
the  death  of  the  daughter,  without  issue, 
the  wife,  and  the  defendant  claiming  under 
her,  became  entitled  to  the  land  in  ques- 
tion. Therefore  I  think  the  judgment  ought 
to  be  affirmed. 

CARRINGTON,  Judge,  In  the  construc- 
tion of  wills,  the  testators  intention  should 
be  the  rule  of  decision.  By  that  standard, 
courts  should  be  governed,  and  the  inten- 
tion should  be  pursued,  as  far  as  the  rules 
of  law  will  permit. 

To  effect  this  object,  the  words  of  the  will 
are  in  general  to  be  attended  to;  but  it  is 
sometimes  necessary,  in  order  to  fulfil  the 
manifest  general  intention  of  the  testator, 
to  supply  such   words,  as,  from  the  general 
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complexion  of  the  will,  compared  with  the 
situation  of  the  testator,  and  of  the  legatees 
and  objects  of  his  bounty,  are  absolutely 
necessary  to  effectuate  the  purposes  and 
dispositions  intended  by  him. 

90  *In  doing  this,  too  great  latitude  of 
construction    on    one  hand,    and  too 

scrupulous  a  regard  to  the  strict  limits  of 
le^al  rules  on  the  other,  are  equally  to  be 
avoided,  and  a  iust  medium  observed. 

In  the  present  case,  the  testator,  a  cen- 
tury ago,  being  possessed  of  an  estate  both 
real  and  personal,  and  probably  without 
relations,  but  having  a  wife  supposed  to  be 
pregnant,  made  his  will;  and  thereby, 
after  reciting  that  he  means  to  dispose 
of  all  his  temporal  estate,  manifests  an 
intention  to  make  provision  for  his  wife, 
during  life  in  the  first  place;  next  to  pre- 
serve his  estate  to  the  heirs  of  his  own 
body;  and,  failing  those,  to  give  the  whole 
to  his  wife ;  who,  next  to  his  own  issue, 
was  the  favourite  object  of  his  bounty. 

Let  us  consider  the  mode  by  which  he 
intended  to  effect  this : 

First  then,  I  am  of  opinion  that  the  son, 
if  one  had  been  born,  would  have  been  en- 
titled to  a  vested  remainder  in  tail  at  his 
birth,  to  take  effect,  in  possession,  upon 
the  death  of  his  mother.  But  he  would,  in 
the  mean  time,  on  his  coming  to  the  age  of 
twenty  one,  have  had  a  right  to  the  use 
of  part  of  the  lands,  during  the  lifetime  of 
his  mother.  Any  other  construction  would 
have  disinherited  the  issue  of  the  son ; 
which  never  could  have  been  intended,  by 
the  testator. 

In  like  manner  I  think  the  daughter,  by 
the  same  rule  of  construction ,  likewise  took 
a  vested  estate  tail  at  her  birth  to  take 
effect,  in  possession  on  the  death  of  her 
mother.  But,  as  she  married  and  died 
without  issue,  a  doubt  arises  as  to  the 
meaning  of  the  testator  by  the  words,  if 
the  child  die  &c.,  in  the  subsequent  clause 
of  the  will. 

The  question  is  whether  he  meant  a  dying 
generally?  or  before  his  age  of  twenty  one, 
if  a  son,  or  marriage,  if  a  daughter?  or, 
as  Mr.  Call  supposed,  before  the  birth  of 
the  child?  or  lastly  without  heirs  of  the 
body? 

91  *He  could  not  have  meant  the  first, 
because  he  knew   death  was  certain : 

nor  the  second,  because  the  sons  issue  would 
have  been  disinherited,  as  before  observed, 
if  he  had  died  before  twenty  one ;  nor  the 
third,  because  the  general  tenor  of  his  will 
shews  he  contemplated  the  childs  being 
bom  alive :  Therefore  he  must  have  meant 
the  last. 

According  to  which  idea,  the  true  con- 
struction is,  that  the  testator  by  the  latter 
words,  if  the  child  should  die,  referred  to 
the  preceding  devise  to  the  daughter  in  tail, 
and  meant  to  add  the  words,  without  heirs 
of  her  body,  but  inadvertently  omitted 
them.  Therefore,  in  order  to  fulfill  his  in- 
tention, and  carry  the  dispositions,  he  was 
making,  into  effect,  it  is  necessary  to  sup- 
ply those  words:  And  then,  upon  the  death 
of  the  daughter  without  issue,  the  re- 
mainder in  fee  took  effect  in  possession  in 
the  wife. 

Being  of  this  opinion,  it  is  unnecessary 
to  trace  the  title  of  the   plaintiff  any   fur- 


ther; or  that  of  the  defendant  at  all.  For 
the  defendant  being  in  possession  must  re- 
main so,  until  a  better  title  is  shewn.  But 
I  will  add,  that  the  defendant  and  his  an- 
cestors having  been  so  long  in  possession, 
I  should  be  extremely  unwilling  to  disturt) 
it,  unless  compelled  thereto  by  positive  law. 

I  am  for  affirming  the  judgment  of  the 
District  Court. 

LYONS,  Judge,  concurred  that  the  Judg- 
ment should  be  affirmed. 

PENDLETON,  President.  We  are  all 
agreed,  that  death  being  certain  and  not 
contingent  the  testator  must  be  supposed 
to  have  meant  some  other  event  added  to 
the  death,  which  was  really  contingent,  and 
which  the  Court  in  construction  must  sup- 
ply ;  but  we  differ  about  the  extent  of  that 
supplement.  I  think  he  meant,  the  con- 
tingency of  the  sons  dying  under  twenty 
one  without  leaving  issue,  or  a  daughters 
dying  under  that  age,  not  having  been 
married.     My  worthy  brethren   add  a 

92  *f urther  contingency ;  namely  that  of 
a  general  failure  of  issue  of  the  chil- 
dren, which  does  not   appear  to  me  to  have 
been  contemplated  by  him. 

I  would  observe,  that,  in  supplying  words 
on  such  occasions,  we  are  not  at  liberty  to 
form  guesses  or  conjectures  of  what  we 
would  have  intended  in  such  a  case,  but  to 
supply  the  omitted  words,  as  necessary  from 
the  complexion  of  the  whole  will,  as  is  said 
by  Ld.  Mansfield  in  Watson  v.  Sheppard, 
Doug].  28.  On  this  view,  I  have  formed 
my  opinion. 

As  there  was  no  son,  but  a  daughter 
only,  I  disregard  the  clause  for  that  event, 
as  a  supposed  case  which  never  happened ; 
altho*  there  is  no  material  difference,  ex- 
cept that  the  devise  to  the  son  is  upon 
condition,  that  he  attain  the  age  of  twenty- 
one,  and  that  to  the  daughter,  of  her  at- 
taining that  age,  or  being  married. 

The  case  of  a  son  was  mentioned,  for  the 
sake  of  observing,  that  if  the  limitation  to 
the  wife  was  upon  the  son's  attaining  21, 
and  he  had  died  under  age  leaving  issue, 
they  would  be  disinherited,  contrary  no 
doubt  to  his  apparent  intention.  I  answer, 
that  if  that  case  had  happened,  from  the 
plain  intention  to  provide  for  the  issue,  I 
would  have  interposed  the  words  in  the  lim- 
itation to  the  wife,  if  my  son  die  under  21 
without  leaving  issue ;  confining  it  to  the 
event  at  that  period,  and  not  extending  it 
to  a  general  failure  of  issue. 

But  however  necessary  this  might  be  in 
the  case  of  the  son,  it  could  not  be  so  in 
the  case  of  a  daughter,  who  could  not  have 
issue  before  her  marriage;  which  was  a 
performance  of  the  condition. 

That  the  daughters  attaining  full  age, 
or  her  marriage  was  a  condition  precedent 
to  the  vesting  of  any  estate  in  her,  appears 
to  me  evident;  since  although  the  cases 
shew,  that  the  words  when  and  as  may  be 
applied  to  the  ^ime  of  possession,  and  not 
to  the  vesting,  I  believe  it  never  was,  nor 
can  be  doubted,  but  that  the  word  if  must 
make  such  condition. 

93  *Upon  the  will  in    the   case    before 
us,    the     condition     applies     to    the 

whole;  as  well  the  remainder  in  tail  after 
the  death  of  the  wife,  as  the  moiety  of  the 
personal  estate  she   was  to   have  on  mar- 
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riage  or  coming  of  age,  being  coupled  to- 
gether by  the  word  and.  Thus  making 
both  to  depend  on  the  same  condition, 
though  to  come  into  possession  at  different 
periods.  So  that  the  daughter  on  her  com- 
ing of  age,  took  a  vested  interest  in  half 
the  personal  estate  in  possession,  and  a 
vested  remainder  in  tail  in  the  real  estate 
after  the  death  of  the  wife.  So  far  the  re- 
version in  fee  is  undisposed  of;  and,  if 
the  will  had  stopped  there,  would  unques- 
tionably have  descended  to  the  daughter. 
We  come  then  to  the  enquiry  whether  that 
reversion  is  disposed  of  to  the  wife  in  the 
next  clause.  That  a  man  may  devise  to  A 
for  life,  remainder  to  B  in  tail,  remainder 
to  A  in  fee,  is  not  questioned;  but  the  true 
question  is,  whether  this  testator  designed 
to  make  such  a  disposition? 

That  he  intended  his  wife  should  have 
his  whole  estate,  in  case  a  child  should  be 
born,  and  die  under  age  and  unmarried,  is 
apparent;  for  this  might  be  beneficial  to 
her  whom  he  preferred  to  any  other,  hav- 
ing no  collateral  relations  of  his  own :  But 
that  he  looked  forward  to  the  remote  possi- 
bility of  a  failure  of  issue,  at  any  time 
after,  is  what  I  cannot  discover  a  hint  of, 
in  this  will;  and  therefore,  although  he 
might  have  made  such  a  limitation,  and  if 
he  had  done  so,  the  court  could  not  have 
controuled  it,  the  case  is  quite  altered,  when 
we  are  to  supply  words,  supposed,  from 
apparent  intention,  to   have  been  omitted. 

I  can  easily  conceive  that  although  he 
meant  to  provide  for  the  case  of  his  children 
dying  in  their  infancy,  when  they  could 
not  make  any  disposition  of  their  estates, 
yet  when  they  came  of  age  and  had  families 
of  their  own,  they  should  take  the  estate 
in  tail  with  the  remainder  in  fee,  subject 
to  all  the  legal  consequences  of  such  an  in- 
terest; that  is  to  say,  they  could  not 
94  alien  in  ^prejudice  of  their  issue, 
unless  by  a  legal  mode  the  estate  tail 
was  defeated,  but  might  do  so  if  their  issue 
failed. 

As  death  is  naturally  opposed  to  life,  there 
was  great  force  in  Mr.  Call's  observation, 
that  the  testator  used  the  word  die  in  op- 
position to  living;  that  is,  if  the  child  die 
before  the  time  I  have  required  it  should 
live  to  be  entitled  to  my  estate,  then  I  give 
it  to  my  wife. 

My  interpretation  will  make  the  two 
clauses  consistent,  but  the  other  will  pro- 
duce inconsistency.  For  the  half  of  the 
personal  estate  is  given  to  the  daughter 
absolutely,  not  to  her  and  the  heirs  of  her 
body ;  but  the  limitation  over  to  the  wife 
comprehends  the  whole  personal  estate  with 
the  lands,  and  if  he  meant  the  limitation 
to  be  on  a  general  failure  of  issue,  it  would 
have  contradicted  the  devise  of  the  personal 
estate.  If  he  had  expressly  so  limited  it, 
then  it  would  have  either  been  good  as  to 
the  land,  and  void  as  to  the  personals,  or 
good  as  to  both  by  applying  them  to  each 
in  different  meanings.  But  let  it  still  be 
remembered,  that  we  are  supplying  words 
for  him,  and  should  not  make  him  contra- 
dict himself. 

A  question  was  asked,  could  the  testator 
mean  if  his  daughter  died  the  day  after 
marriage  that  his  wife  should  not  have  the 
estate?    I  answer,  he  has  fixed  her  marriage 


for  vesting  the  estate  in  her,  without  hint- 
ing a  difference  in  her  interest,  whether  she 
lived  a  day  or  an  hundred  years.  But  I 
think  I  am  warranted  by  the  will,  in  say- 
ing, that  if  the  testator  had  been  asked, 
whether  if  his  child  had  issue  and  that 
issue  failed  a  thousand  years  after,  the 
estate  should  go  to  the  heirs  of  his  wife, 
(the  consequence  of  the  limitation  on  a 
general  failure  of  issue,)  or  to  those  claim- 
ing under  his  child  or  issue?  He  would 
have  answered,  that  he  cared  nothing 
about  it. 

Upon    the    whole,    the   only  supplement, 

which  I  think  myself  at  liberty  to 
95        make,    will   leave  the  ^clause  to  read 

thus  ^*Item,  it  is  my  further  will  and 
pleasure,  that  if  the  child,  wherewith  my 
wife  now  goes  withal,  die  (if  a  male  before 
he  attains  the  age  of  twenty -one  or  have 
issue,  or  if  a  female  before  she  shall  attain 
that  age  or  be  married, )  then  I  give  and 
bequeath  to  my  said  dear  and  loving  wife 
Mary  Achilly  and  her  heirs,  all  my  lands, 
houses,  negroes,  stocks,  goods  and  chattels 
and  debts  due:"  Making  it  an  executory 
devise  of  the  fee  to  the  wife,  upon  the  con- 
tingency of  the  sons  dying  without  issue 
under  age,  or  a  daughter  dying  under  age 
unmarried,  which  I  conscientiously  believe 
was  his  intention. 

However   as    the    other   Judges   are  of  a 
contrary   opinion,    the   judgment   must  be 
affirmed. 
Judgment  affirmed. 


Lawrason  v.  Davenport. 

[October  Term,  1799.] 

Exectttora  and  Adminlttratora— Settliiv  Estate— LJa- 
Wllty.*— Adm'r  selling  a  larcre  certlllcate  to  pay  a 
small  debt,  not  liable  for  what  tbe  certificate 
would  bave  sold  for  if  kept  but  for  the  market 
price  at  his  own  residence,  at  the  time  of  the  sale. 

Davenport  and  others  brought  a  suit  in 
the  High  Court  of  Chancery  against  I^aw- 
rason  administrator  of  Brown.  The  bill 
among  other  things  stated,  that  Brown, 
who  was  but  little  indebted,  died  possessed 
of  some  personal  property,  and  entitled  to 
compensation  for  his  services  as  an  officer 
during  the  war;  which  was,  after  his  death, 
paid  to  the  defendant  Lawrason  in  certifi- 
cates and  warrants  for  the  interest  thereof, 
to  the  amount  of  ;f  1260.  for  certificates,  and 
£581,  1.  4.  in  warrants;  besides  some  mili- 
tary certificates  issued  to  Brown  himself. 
That  Brown  died  intestate  without 
%  children,  leaving  the  wife  of  *Daveii- 
port  and  the  other  plaintiffs,  Daniel, 
Charity  and  Robert  Daugherty,  his  next  of 
kin  and  legal  representatives.  That  Brown 
was  a  native  of  Ireland  as  well  as  the 
plaintiffs  who  are  ignorant  of  matters  in 
Virginia;  which  was  known  to  Brown,  who 
has  disposed  of  the  effects,  certificates  and 
warrants  aforesaid  without  sufficient  cause, 
and,  except  the  pittance  paid  to  the  plain- 
tiff Robert  Daugherty,  the  whole  remains 
in  his  hands.  That  when  he  sold  the  £1260. 
in  certificates,  and  the  £SS1.  1.  4.  in  war- 
rants, during  the  month  of  August  1791, 
there  was  no  debt  due  from  the  estate, 
which  rendered  it  proper,  as  public  credit 
was  then  rising.     Therefore  the  bill  prays 


*See  monofixaphic  note  on  **£zecator8  and  Admin- 
istrators" appended  to  Rosser  v.  Deprlest,  5  Qratt.  e. 
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for  satisfaction,  with  an  account  of  the  ad- 
ministration, and  for  general  relief. 

The  answer  admits  Brown's  death,  and 
that  administration  de  bonis  non  has  t>een 
granted  to  the  plaintiff.  States  that  the 
certificates  for  ^^1260.  commutation,  and 
the  ;fS81.  1.  4.  interest  thereon  never  came 
to  the  hands  of  the  defendant,  nor  did  he 
know  that  as  administrator  he  was  entitled 
to  the  same,  until  after  the  said  Robert 
Daughertj  and  a  certain  John  Wise  (who 
the  defendant  is  informed  is  attorney  in 
fact  for  the  plaintiffs)  had  entered  into  an 
agreement  concerning  the  commutation 
aforesaid ;  and  until  Wise,  under  pretence 
that  he  knew  of  a  debt  due  the  estate  in 
Richmond  which  he  thought  he  could  re- 
ceive, procured  a  power  of  attorney  from 
the  defendant.  That  the  defendant  con- 
tinned  still  ignorant  of  it  until  after  Wise 
had  contracted  for  a  sale  of  the  certificates 
with  Finlay.  When  the  power  of  attorney 
proving  insuflSnient  and  Wise  and  Finlay 
disagreeing,  Finlay  informed  the  defendant 
of  his  title  to  the  commutation  certificate; 
bnt  the  defendant  knows  not  the  amount. 
That  Finlay  proposed  to  give  Robert 
Daugherty  as  much  for  the  certificates,  as 
he  was  to  give  Wise  for  them ;  and  the  de- 
fendant believing  Wise  knew  the  value  of 
the  certificates,  as  he  had  understood  he 
had  dealt  considerably  in  certificates, 
97  *agreed  to  the  proposal,  and  gave  a 
power  of  attorney ;  that  the  price  re- 
ceived for  them  was  ;f650.,  and  the  defend- 
ant believes  that  to  have  been  as  much  as 
conld  have  t>een  gotten  for  them  at  the 
time.  That  the  defendant  had  no  suffi- 
cient effects  in  his  hands  to  discharge  a 
note  given  by  Brown  amounting  with  in- 
terest to  ;f29.  14.  5.  That  the  defendant 
thought  himself  more  justifiable  in  giving 
the  power  as  Robert  Daugherty  who  was 
the  only  relation  of  Brown  in  America,  and 
who  claimed  the  whole,  was  desirous  that 
the  certificates  should  be  disposed  of.  That 
the  defendant  knows  of  no  debts  due  to  the 
estate,  except  some  partnership  accounts, 
which  are  not  likely  to  produce  any  thing. 

Three  witnesses  speak  as  to  the  relation- 
ship of  the  plaintiffs  to  the  intestate.  A 
fourth  proves  that  he  was  concerned  a 
moiety  in  the  purchase  of  the  certificates 
which  he  believes  were  worth  about  eleven 
shillings  in  the  pound:  Does  not  know 
when  or  for  what  price  he  sold  them ;  that 
only  four  certificates  issued  for  the  ;f  1260. , 
they  being  all  that  were  asked  for ;  although 
it  was  probable  that,  if  requested,  more 
might  have  been  obtained,  as  the  Auditor 
was  usually  accommodating  in  dividing 
certificates  into  convenient  sums. 

A  fifth  witness  proves  what  would  have 
been  the  value  of  the  certificates  in  Sep- 
tember 1796,  had  they  been  funded  by  the 
defendant. 

The  Court  of  Chancery  at  the  September 
term  of  1796,  being  of  opinion,  that  the 
disposition  by  the  defendant  of  the  military 
certificates  and  interest  warrants,  to  which 
his  intestate  had  been  entitled,  was  not 
justifiable,  the  articles  sold  not  being  com- 
prized, as  that  Court  supposed,  in  the  terms 
of  the  act  of  the  general  assembly,  directing 
executors  and  administrators  to  sell  such 
goods  as  are  liable  to  perish,   to  be  con- 


sumed, or  to  be  the  worse  for  keeping,  and 
the    sale    not     being    necessary    for    pay- 
ment   of    debts,      nor     having    been 

98  *made  by  public   auction,  decreed  the 
defendant  to  pay  to  the  plaintiffs  1887 

dollars  55  cents ;  which  would  have  been 
the  then  ptesent  value  of  the  certificates 
and  warrants  aforesaid  if  they  had  been 
funded,  with  interest  on  4320  dollars  46 
cents  from  the  1st  day  of  the  preceding 
July;  after  deducting  therefrom  the 
£79.  14.  5.  with  interest  from  the  first  of 
December  1791. 

From  which  decree  the  defendant  appealed 
to  this  Court. 

Call  for  the  appellant.    Made  three  points. 

1.  Whether  the  plaintiffs  had  proved  them- 
selves entitled  to  the  estate  of  the  decedent? 

2.  Whether  the  payment  to  Wise  the  attor- 
ney of  Daugherty,  who  was  the  only  known 
relation  of  the  decedent  was  not  a  discharge 
for  so  much?  3.  Whether  the  administrator 
could  be  rendered  liable  for  more  than  the 
certificate  actually  sold  for?  Upon  the  first 
he  denied  that  the  evidence  was  suflScient. 
Upon  the  second  he  insisted  that  the  pay- 
ment was  good.  Because  the  law  would 
presume  that  there  were  no  other  relations, 
than  those  in  this  country,  if  the  contrary 
was  not  shewn ;  and  therefore  payment  by 
the  administrator  to  the  only  known  relation 
here,  and  who  was  proved  in  a  Court  of 
Justice  to  be  the  decedents  heir  at  law, 
would  be  a  sufficient  exoneration ;  unless  it 
could  be  proved  that  he  knew  there  were 
other  relations.  For  he  was  not  bound  to 
seek  throughout  all  nations  and  countries 
for  the  kinsfolk  of  the  deceased.  Therefore 
as  no  knowledge  of  any  other  relation  was 
proved  at  the  time  of  the  payment  to  Wise, 
that  was  a  sufficient  defence.  Upon  the 
third,  he  contended  that  he  could  not  be 
made  liable  according  to  the  case  of  Graves 
V.  Groves,  1  Wash,  and  Woodson  v.  Payne, 
in  this  court.* 

Marshall  contra.     The  point   relative   to 
the  title  of  the   plaintiffs    rests   upon    the 
proofs  in  the  cause,  which  are  conceived  to 
be  sufficient. 

99  *As  to  the   second   point    made    by 
Mr.  Call,  the  law   does   not   presume 

that  there  are  no  other  relations,  except 
what  are  in  this  country.  There  might  be 
some  pretext  for  such  a  presumption  per- 
haps in  the  case  of  a  native ;  but  there  can 
be  none  in  case  of  a  foreigner.  The  ad- 
ministrator in  this  case  had  a  reasonable 
ground  to  believe  there  were  other  relations ; 
and  therefore  he  ought  to  have  inquired 
and  informed  himself.  He  ought  either  to 
have  demanded  security,  or  waited  for  a 
decree  of  a  Court  of  Justice,  before  he  pro- 
ceeded to  make  any  distribution.  The 
payment  therefore  was  premature  and  un- 
justifiable. 

But  if  he  be  liable  at  all,  it  must  be  to 
the  full  value  of  the  certificate ;  that  is  to 
say,  the  plaintiffs  are  entitled  to  the  cer- 
tificate itself  or  the  value  at  the  time  of 
pronounci ng  the  decree.  The  case  of  Graves 
V.  Groves  proves  nothing  to  the  contrary. 
For  that  was  the  case  of  a  contract  and  de- 
cided on  circumstances :  At  most,  it  only 
proves  that  the  debtor  could  only  be  charcred 

•1  Call's  rep.  670. 
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with  the  value  of  the  certificates,  which  he 
had  promised  to  deliver,  upon  the  day  on 
which  they  ought  to  have  been  delivered. 
But  here  the  administrator  was  a  trustee 
of  the  article,  which  he  ought  to  deliver  in 
specie  or  pay  its  value  at  the  time  of  the 
decree.  As  to  the  case  of  Woodson  v. 
Payne,  I  am  not  acquainted  with  it,  and 
therefore  am  unable  to  make  any  remarks 
upon  it.  Upon  the  whole  the  administrator 
should  not  have  sold  more  of  the  certificates 
than  was  necessary  for  payment  of  the 
;£29.  especially  as  it  is  proved  he  might 
have  divided  it;  and  therefore,  having  done 
otherwise,  he  is  clearly  liable  for  the  full 
value  at  the  time  of  the  decree. 

Call,  in  reply.  If  Graves  v.  Groves  be 
laid  aside  altogether,  yet  that  of  Woodson 
V;  Payne  will  completely  decide  this  case. 
For  the  holder  of  the  certificate  there  was  a 
trustee  as  much  as  the  administrator  here. 
There  the  trustee  having  a  right  to 
100  apply  a  part  disposed  of  the  *whole; 
which  was  the  case  here ;  because  the 
administrator  had  a  right  to  sell  for  pay- 
ment of  the  ;f 29.  If  therefore  the  trustee 
in  that  case  was  not  liable  for  more  than 
the  value  at  the  time  of  sale,  no  more  is 
the  administrator  here.  Besides,  if  the 
administrator  had  actually  known  that  the 
Auditor  would  have  divided  the  certificate, 
there  was  no  obligation  on  him  to  ask  it. 
But  there  is  no  proof  of  ^ny  such  knowl- 
edge; and  it  is  far  from  being  certain  that 
the  Auditor  would  have  done  so.  For  it 
does  not  follow,  that  because  he  would 
have  accommodated  Mr.  Pollard,  an  ac- 
quaintance, in  that  way,  that  he  would 
have  extended  the  same  kindness  to  every 
body,  who  asked  it.  For  that  might  be  at- 
tended with  infinite  trouble. 
Cur.  adv.  vult. 

PENDLETON,  President,  after  stating 
the  case  delivered  the  resolution  of  the 
Court. 

There  is  no  question  upon  the  liability  of 
the  administrator  to^  pay  the  plaintiffs 
their  due  shares,  though  he  paid  the  whole 
to  Robert  without  notice ;  since  that  pay- 
ment was  at  his  peril  and  he  might  have 
secured  himself,  and  perhaps  did,  by  taking 
security  for  Robert  to  indemnify  him. 

The  only  question  is,  for  what  sum  he 
shall  be  liable?  whether  for  what  the  cer- 
tificates were  really  sold  for?  or  for  the 
current  market  price  of  such  at  the  time? 
or  what  they  would  be  now  worth,  if  they 
had  been  preserved,  had  been  subscribed 
into  the  continental  loan  office,  and  had 
remained  in  that  state? 

The  opinion  of  the  court,  with  the  rea- 
sons on  which  it  is  founded,  will  appear  in 
the  decree  formed,  and  therefore  are  not 
anticipated. 

**The  Court  is  of  opinion,  that  the  appel- 
lant was  liable  to  pay  the  appellees  their 
distributive  shares  of  the  intestates  estate, 
notwithstanding  his  having  paid  the  whole 
to  Robert  Daugherty  without  notice 
101  of  there  being  other  relations,  *since 
such  payment  was  at  his  peril,  and  he 
either  did  take,  or  might  have  required  a 
bond  from  Robert  with  security  for  his  in- 
demnity. That  the  appellant  is  not  liable 
for  what  the  certificates,  if  preserved,  would 
in  event  have  produced  now,  by  operations 


which  he  wa&  not  obliged,  if  he  had  power, 
to  pursue,  and  which,  if  he  had  pursued, 
might  in  a  contrary  event  of  things,  have 
reduced  them  to  nothing :  He  had  not  only 
power  to  sell  the  certificates  as  an  article 
which  might  grow  worse,  of  which  he, 
acting  fairly,  was  the  judge,  but  was  com- 
pelled to  do  so,  to  raise  as  well  the  debt  of 
twenty  nine  pounds  fourteen  shillings  and 
five  pence,  as  the  distributive  share  of 
Robert  Daugherty,  a  more  considerable 
sum ;  but  the  administrator  ought  to  be  ac- 
countable for  the  value  of  th^  certificateB 
at  the  time,  according  to  the  then  market 
price  at  Alexandria  where  the  intestate  died, 
and  where  the  administrator  lived;  as  to 
which  the  answer  is,  that  the  administrator 
was  induced  to  assent  to  the  sale  made  by 
Robert  Daugherty  to  Finlay,  from  his  opin- 
ion of  the  judgment  of  Wise,  a  considerable 
dea)er  in  certificates,  and  who,. when  those 
in  question  were  supposed  to  be  his  prop- 
erty, had  agreed  to  sell  them  to  Finlay  for 
the.  same  price  which  the  latter  was  to  give 
Daugherty ;  and  adds  that  he  still  believes 
that  they  were  sold  for  as  much  as  could 
have  been  got  for  them  at  that  time  and 
place,  tendering  a  fair  issue  for  enquiry, 
whether  the  market  price  at  that  time  and 
place  exceeded  the  sales;  to  this  the  ap- 
pellees have  made  no  proofs  the  price  at 
Richmond,  being  foreign  and  unimportant, 
and  the  answer,  being  responsive  to  the 
bill,  is  uncontradicted;  for  which  reason, 
and  since  the  whole  transaction  appears  to 
have  been  fair,  without  any  view  to  benefit 
the  administrator  or  purchaser,  and  had  the 

approbation,  or  rather  was  the  con- 
ICQ      tract  of  Robert  ♦Daugherty   the  only 

relation  then  known  to  the  adminis- 
trator, without  deciding  whether  the  ad- 
ministrator should  have  sold  the  certificates 
at  auction  upon  due  notice,  or  have  en- 
quired further  of  the  current  price  than  of 
Wise. 

**The  Court  is  of  opinion,  under  all  the 
circumstances  of  this  case,  that  the  real 
sale  ought  to  stand  as  the  market  value, 
and  the  appellant  to  account  accordingly ; 
and  that  the  decree  aforesaid  is  erroneous. 
Therefore  it  is  decreed  and  ordered  that  the 
same  be  reversed  and  annulled,  and  that 
the  appellees  pay  to  the  appellant  his  costs 
by  him  expended  in  the  prosecution  of  his 
appeal  aforesaid  here,  and  the  cause  is  re- 
manded to  the  said  High  Court  of  Chancery 
for  an  account  to  be  taken  and  a  decree  ac- 
cording to  the  principles  of  this  decree." 


Jones  V.  Williams. 

[October  Term,  1799.] 
Executors*— Account  of  Administration— Case  at  Bar. 

— Ex'rs  who  appear  to  have  made  do  advantae'e 
by  It.  will  not  be  denied  justice  for  having  failed 
to  make  up  an  account  of  their  administration^ 
tho'  strictly  speaking  it  is  perhaps  their  duty. 


'Executors -Balance  Due— Interest.— in  Miller  v 
Beverleys,  4  H.  &  M.  416,  the  principal  case  Is  cited  a» 
authority  for  the  proposition  that  an  executor 
should  be  allowed  interest  upon  a  balance  due  bim. 
on  his  administration  account;  because  it  is  natiira.1 
Justice,  thai  he  who  has  the  use  of  another's  money- 
should  pay  interest  for  it.  For  this  proposition  ibe 
principal  case  is  cited  in  the  following:  Whiteliom 
V.  Hines,  1  Munf.  587;  Davis  v.  Newman.  2 Rob.  668- 
Tazewell  t.  Saunders,  ISGratt  868;  McVeigh  v.  How. 
ard,  87  Va.  601.  13  S.  E.  Rep.  81:  Stuart  v.  Hurt.  88  Va. 
.346,  13  S.  K.  Rep.  488.  The  principal  case  is  cited  in. 
Hurst  V.  Morgan,  31  W.  Va.  581,  8  S.  E,  Rep.  891. 
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Execator  •  Lqratee—ConnilAsloiis.t— Commissions 
disallowed  an  executor  where  a  legacy  is  ffiven 
bim. 

^arvivins  Joint  Tenant  —  Quitrents.  —  Quitrents 
allowed  ag-ainst  the  representatives  of  a  surviving 
joint  tenant  under  the  circumstances. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery  in  a  cause  removed 
thither  from  the  County  Court  of  Nottoway, 
by  writ  of  certiorari.  The  bill  states  that 
William  Watson  made  his  will  and  appointed 
several  executors;  but  that  Kdward  Jones 
was  the  actings  executor.  Who  dyingf, 
Richard  Jones  became  the  acting*  executor. 
That  Watson  left  four  daughters  to  whom 
he  devised  a  tract  of  2650  acres  of  land. 
That  Thomas  Williams  the  defendant  inter- 
married   with    Elizabeth    one   of  the 

103  *said    daughters,     and    received    the 
whole    of     his    wifes   proportion     of 

the  said  Watson's  estate,  except  of  the  cash 
supposed  to  be  in  the  hands  of  the  said 
Richard  Jones,  which  was  unsettled.  That 
in  the  year  1764  the  said  Richard  Jones 
paid  the  defendant  £7*7,  15.,  through  the 
hands  of  Nei.  Buchanan.  That  afterwards 
the  defendant  requested  ;^100. ,  but  was  told 
he  had  no  title  to  it,  whereupon  he  .  pro- 
posed that  it  should  be  lent  him,  and  that 
he  would  refund  it,  if  on  settlement  it 
should  appear  that  he  had  no  title.  That 
the  loan  took  place  accordingly,  and  a  bond 
for  the  money  was  given  in  conformity 
thereto,  which  with  other  papers  has  been 
lost.  That  the  said  Richard  Jones  is  since 
dead,  and  the  plaintiffs  are  his  executors. 
That  since  his  death,  an  order  of  Amelia 
County  Court  was  made  by  consent  of  the 
legatees  of  the  said  William  Watson  and 
the  plaintiffs  for  settling  the  accounts  of 
the  administration.  That  the  commis- 
sioaera  made  a  report,  whereby  it  appears 
that  Watson '»  estate  is  indebted  to  the 
estate  of  the  said  Richard  Jones.  That  ac- 
cording to  thai  report,  the  defendant  will 
be  found  to  owe  £20,  4. 1 4.  exclusive  of  the 
/ 100.  which  he  refuses  to  pay.  Therefore 
the  bill  prays  a  decree  for  payment  and 
general  relief. 

The  answer  admits  that  the  defendant 
has  received  all  his  proportion  of.  Watsons 
estate  except  the  unsettled  account;  denies 
the  charges  of  the  bill  relative  to  the 
/77.  15. ;  and  says  that  the  defendant  has 
a  fair  copy  of  all  his  dealings  with  Neil 
Buchanan,  and  there  is  no  credit  therein  for 
the  same ;  admits  that  the  defendant  re- 
ceived the  j^lOO. ,  for  which  he  gave  a  receipt, 
as  for  part  of  his  wifes  portion ;  but  denies 
that  he  gave  any  bond  to  refund;  although 
he  told  the  said  Richard  Jones,  if  he  *  had 
received  more  than  his  proportion,  that  he 
would  refund;  states  that  he  had  often  re- 
quested the  said  Richard  Jones  to  come  to 
a  settlement,  as  he  believed  there  was  a 
balance  due  him:  That  the  said  Richard 
Jones  lent  Krskine,  who  married  one  of 
the     daughters     of     Watson      about 

104  *;f200.,  which  he  afterwards   told  the 
defendant    he    was   afraid    would    be 

lost,  and  asked  him  what  he  had  best  do, 
with    respect   thereto ;  That    the  defendant 


-tExecutor  a  Legatee— C«ainilMloQs.— Commissions 
are  disallowed  an  executor  when  a  legacy  is  sriven 
him.  Anderson  v.  Plercy,  20  W.  Va.  299,  citiog-  Jones 
r.  WUHams  t  Coil  lOS.  See  monographic  note  on 
"Executors  and  Administrators''  appended  to  Ros- 
ser  7.  Depriest,  5  GratL  6. 


told  Jones  there  would  be  some  small  estate 
of  Ersktne's  after  paying  a  mortgage  to 
Speirs  A  Co.  but  Jones  said  he  was  un- 
willing to  distress  Mrs.  Krskine;  admits 
the  order  of  Amelia  Court,  but  says  that 
the  defendant  was  not  present  at  the  settle- 
ment, and  calls  on  the  plaintiff  to  support 
his  allegations  by  legal  evidence. 

The  evidence  as  to  the  ;f  77.  IS.  was  chiefly 
circumstantial,  and  there  was  a  variety  of 
evidence  as  to  the  other  parts  of  the  case. 
The  commissioner  debited  the  defendant 
with  a  proportion  of  the  quitrents, , and  dis- 
allowed the  ;f77.  IS. 

The  defendant  objected  to  the  quitrents, 
but  the  Court  of  Chancery  allowed  them; 
and  approved  of  the  commissioners  disal- 
lowance of  the  ;f77.  15. 

The  plaintiff  appealed  from  the  decree  of 
the  Court  of  Chancery  to  this  court. 

PENDLBTON,  President,  delivered  the 
resolution  of  the  court. 

This  is  truly  stated  to«  be  a  stale  trans- 
action, commencing  in  1752:  It  was  the  ad- 
ministration of  a  small  estate  which  was 
devised  in  1765,  and  yet  no  account  is  set- 
tled by  the  executors  till  after  all  their 
deaths  in  1786,  when  a  partial  one  is  made 
up  by  the  executors  of  the  survivor. 

This  had  a  bad  aspect  respecting  the  ex- 
ecutors; but  since  no  fraud  or  misconduct 
is  imputed  to  them  in  the  management  of 
the  estate,  nor  any  apparent  advantage, 
which  they  could,  or  did  derive  to  them- 
selves from  the  omission,  but  on  the  con- 
trary a  probable  disadvantage,  iti  having 
articles  disallowed  for  defect  in  the  proof, 
which  they  might  have  justified  at  an  ear- 
lier period,  we  inclined  to  attribute  it 
105  to  inattention  in  them,  *and  confi- 
dence on  the  part  of  the  legatees  in 
their  integrity,  rather  than  to  any  impure 
motives,  and  therefore  think  it  would  be 
too  severe  to  deny  them  justice  on  account 
of  that  omission  of  a  duty;  for  such  per- 
haps it  is,  although  the  law  only  directs 
them  to  render  accounts  when  desired. 

When  the  children  came  of  age,  they 
might  make  private  adjustments  of  the  ac- 
counts with  the  executors,  to  their  satisfac- 
tion, without  reducing  them  to  form.  This 
appear^  to  have  been  the  case  as  to  Edward 
Jones  the  principal  acting  executor,  from 
1752  to  1758,  who  never  made  up  any  ac- 
count with  the  court,  yet,  till  before  the 
Auditor's  in  17%,  we  hear  of  no  complaint 
on  that  head ;  on  the  contrary,  the  defend- 
ant acknowledges  that  he  received  all  his 
wifes  part  of  the  estate,  except  any  money 
which  might  appear  to  be  in  the  hands  of 
Richard  Jones. 

With  these'  impressions,  the  court  pro- 
ceeded to  examine  the  justice  of  the  case, 
and  think  the  decree  right  as  to  the  two 
articles  discussed  in  court,  disallowing  the 
;f77.  15.,  as  not  sufficiently  proved,  though 
probably  just  and  allowing  the  items  for 
the  quitrents. 

Mr.  Wickham  was  right  in  his  position 
that  joint  obligations  survive  as  well  as 
joint  rights,  but  it  does  not  apply ;  since 
here  was  no  existing  obligation,  when  the 
survivorship  took  place. 

The  testator  provided  a  fund  in  the  hands 
of  his  exectttors  to  pay  these  quitrents, 
which  they  yearly  applied  accordingly,  and 
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are  allowed  those  payments  as  a  set  off 
against  that  fund;  to  the  surplus  of  which, 
the  defendant  was  entitled  one-fourth. 

We  then  considered  the  claim  of  the  ex- 
ecutors for  commissions  and  interest  on  his 
balance. 

The  commissions  are  disallowed,  because 
a  reward  is  devised  to  the  executors  by  the 

will. 
106  *But  interest  is  allowed,  because  it 

is  natural  justice  that  he  who  has  the 
use  of  another's  money  should  pay  interest 
for  it.    - 

It  was  objected  that  the  executor  had  the 
use  of  the  money  previous  to  1774  without 
accounting  for  interest;  a  just  objection, 
if  true.  We  examined  the  account  from 
1759,  when  Richard's  administration  com- 
menced, to  1762,  when  Williams  married ; 
the  balance  then  in  Richard's  hands  was 
£12S.  14.  10. ;  he  paid  £S3.  15.  3.,  and  from 
that  time  the  estate  was  in  his  debt  to  1774. 
It  is  true  the  disaHowance  of  articles  now 
turns  that  balance  against  him,  so  as  to 
reduce  the  ;^100.  advanced  in  1774  to 
£S3,  13.  4.,  on  that  balance  as  an  agreed 
loan,  the  plaintiff  ought  to  have  interest. 
There  is  therefore  error  in  not  allowing 
that  interest.  And  the  decree  must  be  re- 
versed with  costs.  And  a  decree  entered 
for  £SZ,,  and  interest  from  July  29th  1774, 
and  the  other  reservations  in  the  decree. 


Coupland  v.  Anderson. 

[October  Term,  17W,] 

Arbitration  and  Award— Majority  Award.*— If  there 
be  a  reference  by  rule  of  court  in  a  suit  depending 
to  4  arbitrators,  or  any  three,  and  afterwards  2 
others  are  added ;  If  two  of  the  first  named  arbi- 
trators &  one  of  the  last  make  an  award  it  is  suffi- 
cient and  a  majority  of  the  whole  Is  not  required. 

Saan— 5tyle  of  Proceedlnirf.— In  such  a  case  if  the 
rule  mentions  that  the  money  awarded  is  to  be 
paid  to  the  sheriff  for  the  benefit  of  the  plaintiff's 
creditors;  the  subsequent  proceedinsrs  must  be  in 
that  stvle  Also 

Same~Bail.— If  the  plalirtiff  be  ball  for  the  defend- 
ant at  the  time  of  reference  in  a  depending  suit, 
the  failure  of  the  arbitrators  to  award  concerning 
that  undertaking  will  not  vitiate  the  award. 

Same— Costs.— The  court  may  srive  costs,  tho*  the 
award  does  not  mention  them. 

This  was  a  writ  of  supersedeas  to  a  judg- 
ment of  the  District  Court  of  Prince  Ed- 
ward. The  petition  stated,  that  Anderson 
instituted  one  suit  against  the  petitioner, 
and  the  petitioner  two  against  Anderson 
in  the  County  Court.  That  all 
107  *three  were  by  rule  of  court  referred 
to  four  arbitrators,  or  any  three  of 
them;  and  that  the  money  awarded  to  the 
said  Anderson,  if  any,  was  to  be  paid  to 
the  sheriff,  for  the  benefit  of  his  creditors. 
That,  at  a  subsequent  court,  two  other 
referees  were  added  to  the  former.  That 
an  award  was  afterwards  made  by  three  of 
the  referees,  that  is  to  say,  two  of  those 
first  appointed,  and  one  of  those  who  were 
last  appointed;  whereby  it  was  awarded 
that  the  petitioner  was  justly  indebted  to 
the  said  Anderson  in  the  sum  of  ;f205.  19.  8., 
exclusive  of  a  claim  that  the  said  Anderson 
had  against  the  petitioner  as  common  bail 
to  Gadberry.  That  the  County  Court  gave 
judgment  for  Anderson,  according  to  this 
award,  with  costs.     That  the  petitioner  ap- 

*See  monofirraphlcno<«on  "Arbitration  and  Award" 
appended  to  Bassett  v.  Cunnlnffham,  9  Gratt.  684. 


pealed  to  the  District  Court,  where  the 
judgment  was  affirmed.  That  an  execution 
issued,  on  the  district  court  judgment :  and 
the  petitioners  gave  a  forthcoming  bond, 
which  he  forfeited;  and  judgment  has  been 
entered  on  it  against  him.  That  these  pro- 
ceedings were  erroneous.  1.  Because  the 
award  was  not  legall^^  made,  or  in  pursuance 
of  the  authority  given  the  said  arbitrators; 
it  being  made  up  by  only  two  of  the  first 
named  arbitrators  and  one  of  those  last 
named.  2.  Because  the  award  was  not  final ; 
as  it  appeared  there  was  a  matter  in  con- 
troversy between  the  parties,  which  was 
not  settled  by  the  said  arbitrators.  3.  Be- 
cause the  court  in  rendering  judgment  gave 
costs,  although  none  were  awarded  by  the 
arbitrators.  4.  Because  the  execution  and 
all  subsequent  proceedings  were  in  the 
name  of  George  Anderson,  without  men- 
tioning the  sheriff,  to  whom  the  money  was 
to  be  paid  for  the  benefit  of  the  creditors, 
according  to  the  order  of  reference. 

The  award  after  reciting  the  suits  Ac. 
proceeds  thus  *^We  are  of  opinioii,  and  do* 
award  accordingly,  that  the  said  Coupland 
is  justly  indebted  to  the  said  Anderson  in 
the  sum  of  two  hundred  and  five  pounds, 
nineteen  shillings  and  eight  pence;  which 
will  more  fully  appear  by  referring* 
108  .  *to  the  above  statement  of  their  ac- 
counts, exclusive  of  a  claim  that  An- 
derson has  against  Coupland,  as  common 
bail  for  William  Gadberry,  now  pending  in 
the  District  Court  of  Prince  Edward.  Given 
under  our  hands,  Ac." 

The  entry  of  the  judgment  of  the  County 
Court  upon  the  award  is  as  follows.  ''In 
consideration  whereof  it  is  the  opinion  of 
the  court,  that  the  plaintiff  recover  against 
the  defendant  the  aforesaid  sum  of  two 
hundred  and  five  pounds  nineteen  shillings 
and  eight  pence,  and  his  costs  by  him  in 
this  behalf  expended;  to  be  paid  to  the 
sheriff,  for  the  benefit  of  George  ^ndeTson^& 
creditors,  so  far  as  just  claims  against  the 
plaintiff  may  appear:  To  which  opinion  of 
the  court  the  defendant  by  his  attorney  ob- 
jected, because  the  submission  of  the  three 
suits  aforesaid  are  made  in  one  award  and 
blended  together,  when  they  ought  to  have 
appeared  distinct  and  separate ;  and  because 
the  suit  brought  against  the  defendant,  in 
the  name  of  George  Anderson  is  improper, 
he  having  become  an  insolvent  debtor  be- 
fore the  commencement  of  the  action." 

The  execution  is,  that  the  sheriff  should 
make  of  Coupland's  goods  and  chattels 
£20S.  1^.  8.  *' Which  George  Anderson  re- 
covered against  him." 

The  forthcoming  bond  is  payable  to 
George  Anderson ;  and  the  judgment,  on 
it,  is  rendered  in  favour  of  George  Ander- 
son, without  mentioning  his  creditors. 

Wickham  for  the  plaintiff.  Objected  1. 
That  by  the  first  order  of  reference  four 
referees  were  appointed;  and  then  it  was 
agreed  that  any  three  might  make  an 
award.  But  as  two  others  were  afterwards 
added,  this  altered  that  agreement;  and 
therefore  from  that  time  three  were  not 
enough.  For  it  is  apparent  that  it  was  the 
intention    of    the    parties    that   a  majority 

should  decide. 
109         *2,  The  submission  was  of  all  mat- 
ters in  dispute  between    the  parties ; 
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but  the  referees  have  not  included  the  claim 
concerning  the  responsibility  as  ball. 

3.  The  referees  did  not  award  costs,  and 
yet  the  court  has  given  them. 

4.  The  execution  and  subsequent  proceed- 
ings are  in  the   name  of  George  Anderson 

only. 

Randolph,  contra.  Awards  are  construed 
more  liberally  than  formerly.  The  addi- 
tion of  the  other  two  did  not  alter  the  first 
consent  that  three  might  decide.  That 
consent  is  not  taken  away  by  express 
words,  and  there  is  nothing  which  implies 
it.  On  the  contrary  the  last  order  refers  to 
the  first;  and  the  agreement  there  extends 
to  t)oth.  For  the  last  order  is  but  a  com- 
ponent part  of  the  first. 

As  to  the  case  of  the  bail,  it  never  was 
contemplated  by  the  parties  that  the  sub- 
mission should  extend  to  that.  For  that 
claim  was  too  contingent  and  uncertain, 
whether  any  liability  ^  would  ever  attach  or 
not.  Kyd.  aw.  91,  has  an  excellent  gen- 
eral rule  on  subjects  of  this  kind;  and 
proves  the  impropriety  of  extending  sub- 
missions beyond  the  intention  of  the  par- 
ties. The  defendant  has  shewn  his  own 
idea  on  this  point;  for,  when  the  award 
was  presented  into  Court  no  exception  was 
taken  upon  that  ground. 

As  to  the  costs,  if  wrongly  given,  no 
supersedeas  or  appeal  will  be  sustained  on 
that  gronnd  merely.  But  the  court  had 
power  to  give  them. 

For  originally  the  arbitrators  could  not ; 
and  their  authority  to  award  them  was  at 
last  founded  on  the  permission  for  that 
purpose  given  by  the  rule  of  Court,  Kyd 
100.  But  the  court  always  had  a  right  to 
grant  costs ;  and  plaintiffs  were  entitled  to 
them  at  common  law. 

That  the  execution  and   subsequent   pro- 
ceedings were  in  the  name  of  George 
110      Anderson    without   ^mentioning    the 
sheriff  to  whom  the   money  was  to  be 
paid,  is  no  objection.     For  the  words  of  the 
judgment  are  that  they  shall  be  paid  to  the 
sheriff,     which    controuls   the    subsequent 
proceedings. 
Per  Cur. 

* 'The  Court  is  of  opinion  that  the  said 
judgment  is  erroneous  in  this,  that  it  was 
omitted  to  be  entered  therein,  that  the 
money  was  to  be  paid  to  the  sheriff  for  the 
benefit  of  the  creditors  of  the  defendant,  so 
far  as  just  claims  against  him  might  ap- 
pear. Therefore  it  is  considered  that  the 
same  be  reversed  &c.  and  this  Court  pro- 
ceeding to  give  such  judgment  as  the  said 
District  Court  ought  to  have  given.  It  is 
farther  considered  that  the  defendant  re- 
cover against  the  plaintiff  four  hundred  and 
fifty  seven  pounds  five  shillings  and  eight 
pence,  the  penalty  of  the  forthcoming  bond 
in  the  proceedings  mentioned,  and  his  costs 
in  the  said  District  Court  expended,  to  be 
paid  to  the  sheriff  for  the  benefit  of  the 
creditors  of  the  defendant,  so  far  as  just 
claims  against  him  may  appear ;  But  to  be 
discharged  by  the  payment  of  ;f 228.  12.  10. 
with  interest  thereon  to  be  computed  after 
the  rate  of  five  per  centum  per  annum  from 
the  16th  day  of  April  17%  till  payment 
and  the  coats." 


Price,  &c.  v.  Campbell. 

[October  Term,  1799.] 

Usury— What  Constitutes.*- In  order  to  constitute 
usury,  botb  parties  must  be  cousentlnsr  to  tbe  un- 
I     lawful  interest:  tbat  is  to  say,  the  lender  to  ask, 
and  tbe  borrower  to  give. 

toie— 5uaiet— Case  at  Bar.— Tberefore  If  a  bill  of  ex- 
cbanffe  is  drawn  upon  an  obscure  man  in  Scotland, 
altbo'  tbe  payee  may  expect  it  will  be  protested, 
yet  if  tbere  was  no  affreement  between  bim  and 
tbe  drawer,  tbat  it  should  be  protested,  tbe  trans- 
action is  not  usurious. 

-Same,$— Tbere  must  be  proof  of  a  lending  and 
borrowing  to  constitute  usury. 

This  was  an  appeal  from  a  decree  from 
the  High  Court  of  Chancery,  where  Camp- 
bell as  assignee  of  his  father  Robert  Camp- 
bell, brought  a  bill  stating,  that  the  said 
Robert  Campbell  purchased  divers  bills  of 
exchange  drawn  by  Carter  Braxton  on  sun- 
dry persons  in  Britain,  payable  to  the 
111      said  *Robert    Campbell,    to   wit,  one 

for  ;f200.  sterling  drawn  on 
One  drawn  on  Kdward  Harford  for  ;f 200 
sterling;  another  on  Robert  Young  for 
;fl811.  3.  11.  sterling;  another  on  Robert 
Cary  and  Company  for  ;f400.  sterling, 
amounting  in  the  whole  to  ;f2611.  3.  11. 
sterling,  and  as  great  part  of  Campbell's 
fortune,  who  was  about  to  return  to  Great 
Britain,  depended  upon  payment  of  the 
bills,  and  that  drawn  on  Young  was  for  so 
large  a  sum  that  a  failure  would  have  been 
ruinous,  it  was  stipulated  that  the  amount 
of  it  in  case  of  protest  should  be  ultimately 
secured  in  Virginia.  That  in  pursuance 
of  that  stipulation,  a  deed  was  given  by 
Braxton  to  the  said  Robert  Campbell,  for  a 
tract  of  land  called  Broadneck  and  another 
called  Fosters  with  sundry  slaves,  with 
proviso  that  if  the  bill  for  £isn,  3.  11. 
should  be  protested,  and  Braxton  should 
afterwards  pay  the  amount,  with  interest, 
that  the  deed  should  be  void.  That  the  bill 
on  Cary  A  co.  for  ;f 400. ,  and  that  on  Young 
for    ;fl811.  3.  11.    were    protested    for    non 

§ayment;  of  which  Braxton  had  notice, 
^hat  he  made  some  payments  towards  the 
same,  reducing  the  balance  to  ;£^1960.  0.  3, 
sterling  as  appears  by  an  account  made  up, 
by  two  persons  for  that  purpose  chosen, 
who  have  subscribed  their  names  to  their 
award  or  report  thereon.  That  the  said 
Robert  Campbell  afterwards  being  dissatis- 
fied with  the  security  and  requiring  other, 
Aylett   and  Brooke  entered   into  an  obliga- 

♦Usury— What  Constitutes.— In  order  to  constitute 
usury,  tbere  must  be  a  corrupt  intent  on  the  part 
of  both  the  contracting  parties.  In  support  of  this 
rule,  the  principal  case  is  cited  in  Whitworth  v. 
Adams,  5  Rand.  361,  428;  Skipwltb  v.  Gibson,  4  H.  & 
M.  490;  Watkins  v.  Taylor,  2  Munf.  436;  Call  v.  Scott, 
4  Call  409. 

See  the  principal  case  cited  in  Watkins  v.  Taylor, 
2  Munf.  440. 

tSaoM -Same.— The  principal  case  is  cited  with  ap- 
proval in  Sway  ne  v.  Riddle,  37  W.  Va.  2i)5,  16  S.  E. 
Rep.  513,  for  the  proposition  tbat,  to  constitute  usury 
tbere  must  be  a  borrowiner  and  lendingr,  with  an 
Intent  to  exact  more  interest  than  is  allowed  by  law, 
or  a  forbearance  in  consideration  of  such  interest 
being  paid. 

t Same- Same- Accomnodatlon  Paper.- The  princi- 
pal case  is  cited  in  Whitworth  v.  Adams,  5  Rand.  :^85, 
for  the  proposition  tbat,  an  ordlnarj'  note  or  bond 
may  be  purchased  at  a  greater  discount  than  legral 
interest,  without  imputations  of  usury,  altboufib 
such  bond  or  note  be  i^lven  for  accommodation,  tbe 
purchaser  being"  ignorant  of  that  fact.  Th^*  princi- 
pal case    is  cited  in  Taylor    v.  Bruce.   Gilm.    168. 

See  foot-note  to  Gibson  v.  Fristoe.  1  Call  62.  and 
monographic  note  on  'Usury"  appended  to  Cotfman 

6  Bruffy  V.  Miller.  26  Gratt  698. 

See  the  principal  case  cited  in  Nelson  v.  Fotterall, 

7  LeifiTb  208. 
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tion  in  writing,  as  securities  for  whatever 
sum  Braxton  mig^ht  then  owe  Campbell; 
That  this  obligation  was  by  some  accident 
destroyed,  and  that  Aylett  and  Brooke,  be- 
ing informed  thereof,  afterwards  gave  a 
writing  acknowledging  the  former,  and 
obliging  themselves  anew.  That  for  rea- 
sons unknown  to  the  plaintiff,  Robert 
Page  afterwards  placed  himself  in  Ayletts 
stead,  by  an  indorsement  on  the  said  last 
named  writing.  That,  the  securities  after- 
wards growing  uneasy,  Braxton,  for  dis- 
charging the  debt  and  indemnifying  the 
securities,  gave  a  deedtoDrury  Rags- 

112  dale  *and  George  Braxton  for  a  tract 
of  land  in    Hallifax,  two  lots  at  West 

Point,  and  sixty  slaves.  In  trust  to  sell 
the  same  if  necessary,  for  satisfying  that 
and  other  debts  and  indemnifying  the  secu- 
rities aforesaid.  That  Braxton  for  further 
securing  Page,  and  for  securing  White,  who 
was  his  security  in  a  debt  due  Govan,  gave 
another  deed  to  Page  and  White  for  76 
negroes  and  other  property,  in  trust  to  sell 
them,  if  necessary,  for  their  indemnity. 
The  bill  therefore  prays  relief  against  Price 
executor  of  Brooke,  George  Braxton,  Drury 
Ragsdale,  Carter  Braxton,  the  administra- 
tor of  White,  and  the  other  creditors  stated 
in  the  first  of  the  above  mentioned  deeds  of 
indemnity ;  and  that  the  lands  slaves  and 
property  in  the  said  trust  deeds  contained, 
might  (except  the  lands  released  by  Robert 
Campbell)  be  sold  for  satisfaction  of  the 
plaintiffs  claim. 

The  answer  of  Braxton  states,  that  Rob- 
ert Campbell  then  of  Virginia  was  possessed 
of  two  bonds  the  one  for  ;^1335.  sterling, 
the  other  for  ;f  1200.,  liable  to  a  deduction  of 
;f61.  That  the  first  he  was  not  likely  to 
receive  for  a  long  time,  and  the  second  was 
not  to  be  paid  till  the  estate  of  the  obligor 
could  raise  it.  That  the  defendant  nego- 
tiated for  those  bonds,  and  purchased  them, 
without  recourse  on  Campbell.  That  this 
purchase  was  the  only  consideration  for  the 
bills.  That  Robert. Campbell  demanded  in- 
terest at  the  rate  of  10  per  cent  upon  the 
loan  of  the  two  debts,  and  took  the  bills  of 
exchange  to  legalize  the  transaction,  if  he 
could.  That  Young  the  drawee  of  the  bill 
for  ;f  1011.  3.  11.,  was  a  friend  and  relation 
of  Campbell's  in  Scotland;  a  Clergyman, 
not  engaged  in  commercial  business,  and 
unknown  to  the  defendant,  who  had  never 
heard  of  him  before:  that  the  defendant 
does  not  recollect  when  he  received  notice 
of  the  protests.  That  Campbell  not  content 
with  the  mortgage,  made  the  defendant 
give  the  personal  security  mentioned  in  the 
bill:  Upon  which  he  engaged  to  relinquish 
the  mortgaged  premises.  After  which 
the     defendant    sold    the    mortgaged 

113  *lands  and  most  of  the  slaves.     That 
Campbell    in  July  1777  wrote  a  letter 

in  which  he  declares  the  defendant  is  to  pay 
6  per  cent  interest,  from  the  expiration  of 
the  deed  to  that  time;  but  notwithstanding 
this,  he  afterwards  stated  his  account  at  10 
per  cent.  That  the  settled  account  stated 
in  the  bill  was  not  intended  to  be  conclu- 
sive, but  was  done  merely  to  ascertain  the 
payments  made  by  the  defendant.  Insists 
that  the  contract  is  usurious;  and  claims 
the  benefit  of  the  act  of  limitations. 
The    answer   of    Price.      Insists   on    the 


usury ;  and  claims  the  benefit  of  the  act  of 
limitations:  Prays,  that  if  his  testator 
should  be  considered  as  liable,  the  mort- 
gaged property  may  be  first  applied. 

The  commissioner  reported  ;^2498.  1.  2^2. 
sterling  to  be  due  in  March  1784;  of  which 
£IS47,  17.  6  to  carry  10  per  cent  interest 
until  paid. 

The  suit  abated  as  to  Page,  and  was  re- 
vived against  his  administrators.  Who  in- 
sist on  the  usury  and  act  of  limitations, 
and  suggest  the  uncertainty  of  assets. 

The  answer  of  George  Braxton,  says  he 
never  was  in  possession  of  the  trust  prop- 
erty. 

The  deposition  of  a  witness  says,  that  he 
heard  Robert  Campbell  say  he  had  lent 
Braxton  a  large  sum  of  money,  but  does 
not  know  whether  it  was  in  bonds  or  money ; 
thinks  as  well  as  he  can  recollect,  that  he 
has  heard  the  said  Robert  Campbell  say  the 
debt  due  him  from  Braxton  was  in  bills  of 
exchange,  but  does  not  know  it  was  for 
the  sake  of  obtaining  10  per  cent  interest ; 
alt  ho'  that  was  a  mode,  much  practised  in 
those  days,  of  obtaining  ten  per  cent  in- 
terest. That  he  knows  Broadneck  and 
some  slaves  were  mortgaged  to  Campbell ; 
and  believes  it  was  on  account  of  the  said 
loan.  Has  understood  that  Campbell  •  re- 
leased part  of  the  mortgaged  premises, 
114  and  took  personal  ^security.  Being 
interrogated,  says  that  he  is  not  pos- 
itive, whether  the  debt  was  contracted  by 
loan  or  otherwise. 

A  second  witness  says,  that  he  understood 
Campbell  had  let  Braxton  have  the  bonds, 
and  that  bills  of  exchange  were  given  ;  but 
knows  not  the  terms  as  to  either.  That  he 
understood  a  plantation  was  mortgaged  to 
secure  the  debt.  That  Campbell  soon  after 
went  to  Scotland. 

Two  other  depositions  speak  of  taking 
slaves  in  execution ;  and  the  sales  being 
forbid  by  White  and  Page. 

There  are  among  the  papers  the  several 
exhibits  spoken  of  in  the  bill  and  answer, 
to  wit,  the  mortgage,  the  two  deeds  of  in- 
demnity, the  second  obligation  of  Aylett 
and  Brooke,  with  Page's  indorsement. 
Campbell's  settled  account,  spoken  of  in 
the  bill,  charged  Braxton  with  the  two 
bonds,  and  credited  the  bills  of  exchangee ; 
but  debited  him  anew  with  the  bills  and 
credited  the  payments,  leaving  the  alleged 
balance  of  ;^1960.  0.  3.  In  this  settlement 
the  amount  of  the  bonds  at  the  time  of  the 
transaction  is  made  to  be  £2SS1,  2.  11. 
And  the  amount  of  the  bills  of  exchange 
is  made  to  be  ;^2611.  3.  11.  which  makes 
a  difference  of  £60,  1.  And  this  the 
referees  credit  as  a  balance  due  to  Brax- 
ton at  the  time  of  giving  the  bills ;  and  the 
commissioner  in  his  report  charges  it  thus, 
**To  balance  overpaid  at  this  date  ;f60.  1." 
There  are  several  letters  in  the  record 
between  Braxton  and  Campbell,  on  the 
subject  of  payment ;  and  particularly  that 
spoken  of  in  Braxton's  answer.  Which  ap- 
pears to  have  been  written  after  November 
1778  instead  of  July  1777  as  Braxton's  an- 
swer supposes.  Wherein  after  some  re- 
marks on  the  subject  of  a  tender  by  Aylett, 
Campbell  adds  *4o  put  an  end  to  the  most 
troublesome  affair  ever  man  was  concerned 
with,  I  now  inform   you    that   if   you    will 
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brings  the  money  to  New  Castle  or  to  Han- 
over town  the  day  of  Mr.  Jones's  sale, 
115  will  receive  it,  you  paying  *the  six 
per  cent  from  the  expiration  of  the 
deed,  the  above  is  a  just  and  true  state  of 
the  affair  between  yon  and  you  humble 
servant." 

There  is  another  letter,  nearly  in  the 
same  words,  not  directed  to  any  person  or 
dated;  to  which  there  is  a  postscript  in 
these  words  '^Instead  of  bringing  or  send- 
ing the  money  you  sent  Mr.  Clark  for  my 
answer,  which  was,  that  as  you  had  not 
complied  in  bringing  or  sending  the  money 
to  the  time,  but  desired  I  might  call  or  send 
some  person  in  my  stead  for  it,  I  was  now 
of  another  opinion,  for  that  as  I  intended 
home  first  opportunity,  in  that  case  this 
currency  could  be  of  no  use  to  me,  but  would 
take  it  in  different  payments,  two,  three  or 
four  years  hence — interest,  to  which  no 
answer." 

In  a  letter  from  Campbell  to  Braxton 
dated  in  July,  67,  which  was  prior  to  the 
assignment  of  the  bonds,  in  July  1768, 
Campbell  says,  ''Being  obliged  to  sepa- 
rate my  bonds,  thought  myself  under  an 
obligation  in  consequence  of  what  had 
passed  between  us  on  that  subject,  to  re- 
serve one  until  you  return  ;  and  shall  want 
to  know  by  the  bearer  if  I  am  to  dispose  of 
it  or  not." 

In  another  of  the  6th,  of  August  67  he 
says,  <'I  suppose  you  know  by  this  time  that 
it  is  Major  Gaines'   bond,  I  have  still  by 
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sie. 

In  another  of  the  29th,  October  67,  he 
says,  '*!  shall  send  down,  by  Mr.  Sample, 
Major  Gaines's  bond,  and  if  you  can  get 
the  late  speaker's  administrators  in  the 
humor  to  discount  I  am  willing  to  transfer 
the  same,  though  am  well  satisfied  that 
money  cannot  be  better  secured." 

In  another  of  the  17th,  of  February  68, 
addressed  to  Carter  Braxton  Esq. ,  Williams- 
burg he  says,  ''I  received  yours  last  night, 
which  shall  fully  answer  in  a  few  days, 
probably  call  on  you  to  have  the  affairs 
finished  one  way  or  other,  I  do  not 
116  *want  any  advance  so  much  as  the 
money,  and  that  in  good  bills,  or 
could  have  disposed  of  the  bonds  without 
asking  consent  of  any  person  before  this 
time. 

"Should  you  hear  of  my  purchasing  Boss's 
land  which  I  hope  will  go  no  further,  until 
that  affair  is  over  and  the  old  informer  cast 
up,  it  shall  in  no  ways  affect  your  bargain, 
as  to  the  gentleman  not  making  himself 
liable  to  me  on  your  account,  I  knew  that 
some  time  ago,  but  there  are  many  I  should 
prefer  to  him  on  sundry  accounts,  the  ex- 
change falling  will  certainly  be  an  ad- 
vantage to  you,  and  whether  my  notions 
may  be  chimerically  founded  or  not,  time 
only  can  tell,  though  I  think  and  wish 
should  we  agree  that  you  may  come  off  with 
paying  2^  per  cent  instead  of  I  have 

had  no  account  froni  your  quarter  for  a  long 
time,  nor  can  I  tell  whether  London  is  in 
being  or  not.  I  am  Sir,  your  humble  serv- 
ant. 

Robert  Campbell. 

February  7,  68, 

*'Tou  may  depend  on  the  affair  trans- 
pirxncT  from.  R.  C." 


The  Court  of  Chancery  decreed  payment 
of  >^2498.  1.  2.  currency  with  interest  at  the 
rate  of  10  per  cent  to  the  time  of  pronouncing 
the  decree,  and  five  per  cent  interest  on 
both  from  the  time  of  the  decree  until  pay- 
ment, and  in  default  thereof,  that  the  mort- 
gaged slaves  should  be  sold  for  satisfaction, 
and  if  they  should  prove  insufficient,  that 
the  administrator  of  Brooke  and  the  execu- 
tors of  Page  should  out  of  the  estates  of  their 
decedents  pay  the  balance.  And  dismissed 
the  bill  without  costs,  as  to  the  other  de- 
fendants. From  which  decree  Braxton  and 
the  other  defendants  against  whom  the  de- 
cree for  payment  was  made,  appealed  to  this 
Court. 

Warden  and  Marshall,  for  the  appellants, 
contended, 

117  *1.  That  the  contract  was  usurious. 
For  the  real  substance  of  the  agree- 
ment was  a  loan,  and  the  bills  were  but  a 
mere  device  to  take  the  case  out  of  the 
statutes.  Kvery  circumstance  shews  that 
it  was  clearly  understood  betwixt  the  parties 
that  the  bills  would  come  back  protested. 
That  on  Young  was  not  drawn  on  a  mer- 
chant of  character,  trading  to  America, 
and  therefore  likely  to  have  funds  in  his 
hands  to  answer  it ;  but  upon  an  obscure 
clergyman,  not  ev^n  inhabiting  in  a  trad- 
ing town,  but  residing  in  the  interior  of 
Scotland ;  and  not  shewn  to  have  had  any 
connection  whatever '  with  Braxton.  The 
bills  were  given  for  bonds  at  par.  The 
mortgage  is  for  the  payment  of  the  money 
by  installments,  which  would  not  have  been 
the  case  if  it  had  been  a  purchase  instead 
of  a  loan :  Neither  would  it  have  been  the 
case  in  a  security  for  a  bill  expected  to  be 
paid;  but  it  was  very  likely  to  be  done  in 
the  case  of  a  bill  which  it  was  supposed 
would  not  be  paid. 

2.  That  Campbell's'  claim  was  barred  by 
the  statute  of  limitations:  For  Braxton's 
letters  were  not  written  within  five  years ; 
and  Page's  engagement  was  not  under 
seal. 

3.  That  the  debt  at  most  ought  only  to 
carry  simple  interest.  For  the  bill  was 
merged  in  the  mortgage ;  and  if  a  suit  was 
brought  at  law,  upon  the  covenants,  a  jury 
would  only  give  five  per  cent.  The  secu- 
rities were  bound  for  a  sum  certain,  and  not 
as  Indiirsers  of  the  bills ;  on  which  no  ac- 
tion can  be  maintained  against  them. 

Randolph  A  Wickham,  contra. — Contended 
that  the  contract  was  not  usurious.  That 
there  was  nothing  which  shewed  Campbell's 
knowledge  that  the  bills  would  be  protected 
when  he  took  them ;  and  although  privately 
there  might  have  been  such  an  expectation 
in  the  parties,  these  circumstances  will  not 
affect  the  case,  unless  it  was  part  of  the 
agreement  that  there  were  no  funds  in  the 
drawees  hands,  and  that  the  bills  should 
be  protested.     That    the    person    on 

118  whom  they  were  *drawn  afforded    no 
knowledge    of   any  such  agreement; 

because  Braxton  might  have  money  in  his 
hands  to  answer  th^  demand,  by  remitting 
in  time,  or  by  various  other  means.  So 
that  it  was  contingent  whether  they  would 
be  protested  or  not,  and  Braxton  had  it  in 
his  power  to  avoid  the  ten  per  cent;  which 
took  it  out  of  the  statute.  That  it  did  not 
appear  that  he  affected  to   assert   that   the 
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contract  was  for  a  lending  and  usurious, 
until  long  after  the  transaction.  That  the 
mortgage  was  taken  merely  in  the  room  of 
an  Indorsor,  which  was  the  customary 
mode;  and  therefore  no  unfavorable  infer- 
ence could  be  drawn  from  that  circumstance. 
That  the  act  of  limitations  did  not  apply, 
as  the  deed  of  trust  protected  the  claim. 
That  the  deed  being  a  collateral  security 
for  the  money  due  on  the  bills,  it  was  the 
bills  themselves  which  were  to  ascertain 
the  amount  due  to  the  creditor ;  and  as  they 
bore  ten  per  cent,  interest,  that  rate  of  in- 
terest was  to  be  paid  out  of  the  trust  prop- 
erty. 

Cur.  adv.  vult. 

ROANE,  Judge.  This  case  viewed  in  its 
proper  light,  is  really  a  very  short  one,  and 
as  I  think  a  very  plain  one.  It  has  but 
two  real  questions  in  it.  1.  Whether  the 
contract  was  usurious?  2.  Whether  the 
claim  is  barred  by  the  statute  of  limitations? 

In  order  to  simplify  the  case,  I  may  throw 
out  of  it  some  points  which  are  too  plain 
for  discussion.  As  first  whether  the  mort- 
gage extinguished  the  bill  of  exchange? 
2.  whether  the  securities  Brooke  and  Aylett 
became  bound,  by  their  agreement,  to  pay 
10  per  cent  interest,  in  the  event  of  the 
bills  being  or  having  been  protested?  As 
to  the  first,  it  is  clear  that  the  mortgage 
recognized  the  bill  of  exchange,  as  an  ex- 
isting one;  and  so  far  from  extinguishing 
it,  creates  an  additional  security  for  its 
payment.  The  bill  of  exchange  therefore, 
and  not  the  mortgage,  is  the  contract 
119  which  determines  the  rate  of  interest 
to  be  paid,  and  is  the  contract  really 
sued  upon.  As  to  the  second,  the  general 
agreement  of  the  parties  will  extend  as 
well  to  the  nature  as  to  the  amount  of  the 
debt  due  from  Braxton  to  Campbell;  and 
the  nature  of  the  debt  due  by  bill  of  ex- 
change, determines  the  rate  of  interest  to 
be  paid  by  them  on  protest  to  be  10  per  cent 
per  annum. 

The  question  of  usury  is  rather  more  diffi- 
cult; but  I  think  nevertheless  sufficiently 
clear.  I  admit  that,  on  questions  of  this 
kind  we  are  at  liberty  to  infer  usury  from 
the  circumstances  of  the  transaction  itself. 
Otherwise  it  would  be  generally  impossible 
to  detect  it.  But  in  making  this  inference, 
we  are  confined  to  the  enquiry,  whether 
there  is  a  corrupt  contract  or  agreement  for 
usurious  interest?  Now  such  a  contract  or 
agreement  presupposes  the  consent  of  both 
borrower  and  lender  to  this  effect;  and 
without  it  there  is  no  usurious  contract; 
whatever  may  be  the  hopes,  wishes,  or  ex- 
pectations of  either  party.  Thinking  this 
principle  to  be  almost  self  evident,  I  shall 
proceed  to  examine  the  present  question  by 
it. 

The  contract,  by  which  Braxton  trans- 
ferred a  right  to  money  in  Scotland  to 
Campbell,  for  a  valuable  consideration,  as 
evidenced  by  the  bill  of  exchange,  was  a 
lawful  contract ;  and  it  had  the  concurrence 
of  both  parties  thereto.  It  is  no  objection, 
to  the  legality  of  such  contract,  that  the 
drawee  is  a  stranger  to  the  drawer ;  that 
the  latter  has  no  funds  in  the  hands  of  the 
former ;  or  that  the  drawee  is  in  a  line  of 
life  other  than  commercial.  This  contract 
is    for   the    payment   of  money  in  another 


country  (not  in  this) ;  and  for  the  injury 
arising  from  a  disappointment,  the  law  has 
allowed  an  interest  of  10  per  cent  per  an- 
num ;  and  so  far  operates  as  an  exception 
to  the  general  act  of  usury. 
This  contract  is  to  be  considered  as  the 
real  contract  between  the  parties,  un- 

120  less  it  be  subsequently  *^changed,  or  it 
has  been  previously  agreed  that  the 

bill  is  not  to  be  paid,  but  to  be  protested ; 
and  the  money  paid  here.  In  the  last  case 
th<^  bill  would  be  considered  as  a  shift  to 
evade  the  statute  of  usury,  and  conceal  the 
real  agreement  of  the  parties. 

However  strong  the  answer  of  Braxton 
is  to  shew  an  usurious  tendency  and  dis- 
position in  Doctor  Campbell,  as  evidenced 
by  the  unusual  circumstance  of  his  procur- 
ing Braxton  to  draw  on  a  stranger,  a  cler- 
gyman, and  a  person  having  no  funds  of 
the  drawer;  Yet  he  does  not  state  any 
consent  on  his  part  to  waive  his  right  to 
consider  this  as  a  legal  bill  and  to  procure 
it  to  be  honored.  He  does  not  state  any 
agreement  on  his  part,  subsequent  to  the 
drawing  of  the  bill,  that  it  should  not  be 
paid ;  or  any  previous  agreement  that  the 
money  was  really  to  be  paid  here,  and  con- 
sequently, that  the  bill  is  a  mere  shift  to 
evade  the  statute. 

The  question  then  is  reduced  to  this  short 
point.  There  is  a  complete  agreement  of 
both  parties  evidenced  by  the  bill  of  ex- 
change, that  the  money  should  be  paid  in 
Scotland.  There  is  a  hope,  an  expectation, 
and  even  a  contrivance  in  the  party,  and 
probably  an  expectation  in  both,  that  the 
money  should  not  be  paid  in  that  country, 
but  in  this ;  but  there  is  no  agreement,  car- 
rying this  expectation  into  efiPect,  barrios' 
the  right  of  Braxton  to  consider  the  con- 
tract as  a  real  bill  of  exchange  and  to 
procure  a  payment  in  Scotland,  and  con- 
verting the   contract  into  an  usurious  one. 

With  respect  to  the  plea  of  the  act  of  lim- 
itations, there  is  no  doubt,  that  laying  out 
of  the  case  the  previous  acknowledgments, 
but  the  deed  of  Braxton  to  Page  and  White 
is  an  acknowledgment  which  will  prevent 
its  operation.  That  deed  refers  to  the  debt 
to  Campbell  as  an  existing  one ;  and  when 
it  speaks  of  ;f2000,  it  is  only  as  being  the 
amount  of  it  as  supported  by  Campbell's 
representatives:    and   the  license   of 

121  Page  and  *  White  of  the  14th  of  April 
1793  to  the  sheriff  to  sell  some  of  the 

negroes,  recognizes  and  refers  to  that  mort- 
gage. I  think  therefore  the  decree  ought 
to  be  affirmed. 

But  Mr.  Randolph  asks  to  correct  it.  1. 
In  decreeing  that  the  slaves  sold  to  Adams 
by  Page's  consent  should  be  accounted  for. 
And  2,  that  liberty  should  be  reserved  to 
the  appellee  to  proceed  against  the  distrib- 
utees of  Brooke's  property. 

As  to  the  first,  I  answer  that  such  of 
Brooke's  slaves  mortgaged  to  Page  and 
White,  as  were  comprehended  in  the  deed 
of  mortgage  from  Brooke  to  Campbell,  are 
now  liable  to  Campbell,  by  the  decree  into 
whose  hands  soever  they  may  have  come, 
and  that  Campbell  has  no  lien  upon  the 
slaves  not  so  comprehended,  but  the  lien  as 
to  them  was  only  in  favour  of  Page  and 
White,  who  have  released  it. 

And  as  to  the  second,  that  the  distributees 
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of  Brooke  havinfi^  given  or  being  liable  to 
give  bond  to  the  executor  to  refund,  are 
completely  entitled  to  their  distributorj 
shares  exempt  from  any  claim,  except  such 
as  is  supported  by  a  specific  lien  on  such 
property,  which  in  this  case  is  not  I  believe 
pretended. 

FLEMING,  Judge.  The  counsel  for  the 
appellant  made  three  points  in  this  case. 
1.  They  contended  that  the  contract  was 
usurious,  and  therefore  void.  2.  That  the 
act  of  limitations  applied  in  favor  of  the 
securities.  3.  That  the  nature  of  the  debt 
was  altered,  by  security  being  given ;  from 
which  time  the  contract  was  changed,  and 
carried  only  5  per  cent  interest. 

As  to  the  first,  I  observe,  that  in  order  to 
constitute  usury,  there  must  be  a  borrow- 
ing and  a  lending,  with  an  intent  to  exact 
exorbitant  interest  beyond  what  is  allowed 
by  law,  or  a  forbearance  in  consideration 
of  such  interest  being  paid.  But  there  ap- 
pears no  conclusive  evidence  that  such 
122  *was  the  case  in  the  contract  now 
under  consideration.  There  are  in- 
deed several  suspicious  circumstances  re- 
specting the  bill  drawn  on  Young ;  but  it  is 
unnecessary  to  repeat  them,  as  they  are  not 
sufficient,  in  my  mind,  to  bring  the  case 
within  the  statute  of  usury. 

As  to  the  point  of  the  act  of  limitations,  I 
think  the  undertaking  of  the  securities  in 
Decemt>er  1775  under  seal,  excludes  them 
from  the  benefit  of  that  act;  and  that 
Page's  undertaking  to  stand  in  the  place  of 
Aylett  and  to  perform  e'very  engagement 
of  his  (although  not  under  seal)  bound  him 
to  abide  by  every  consequence,  which  was 
to  follow  from  Aylett's  suretyship.  In  ad- 
dition to  this.  Page  afterwards  accepted  a 
deed  of  trust  from  Braxton  as  an  indem- 
nity: Which,  with  the  other  circumstances 
just  mentioned,  certainly  removes  all  pre- 
tence for  the  plea. 

With  respect  to  the  third  point,  that  the 
taking  of  the  mortgage  for  security  of  the 
debt,  changed  the  nature  of  the  contract, 
and  made  the  debt  bear  five  per  cent  in- 
terest only,  it  is  sufficient  to  observe,  that 
the  consideration  of  the  mortgage  expressly 
is,  to  secure  the  repayment  of  the  money 
paid  by  the  mortgagee  for  a  set  of  bills  of  ex- 
change therein  described,  if  they  should  be 
protested ;  which  in  that  case  would  by  law 
carry  an  interest  of  10  per  cent  per  annum. 
So  that  Campbell's  accepting  the  mortgage 
did  not  change  the  nature  of  the  debt,  but 
was  considered  merely  as  an  auxiliary  se- 
curity for  the  payment. 

Mr.  Randolph  thought  there  was  error  in 
the  decree  in  not  allowing  the  appellee  to 
proceed  against  the  legatees  of  Mr.  Brooke 
for  the  slaves  in  their  possession,  and  to 
pursue  the  mortgaged  slaves  purchased  by 
Adams.  But,  besides  'the  answer  already 
?iven  to  these  objections,  it  is  sufficient  to 
observe  that  those  parties  are  not  before 
the  court,  and  consequently,  we  can  make 
no  decision  affecting  them.  I  am  therefore 
for  affirming  the  decree  altogether. 

123  ♦CARRINGTON,  Judge.  Three  ex- 
ceptions have  been  taken  to  the 
decree  of  the  Court  of  Chancery  in  this 
cause.  1.  That  the  contract  was  usurious 
and  void.     2.  That  the  plaintiffs  claim  was 


barred  by  the  statute  of  limitations.  3. 
That  the  10  per  cent  ceased  on  taking  the 
mortgage,  and  that  only  five  per  cent  could 
be  demanded  after  that  period. 

As  to  the  first,  it  is  said  that  the  contract 
is    usurious,    and    therefore    void.     But  to 
constitute    usury    there  must  be  a   loan    or 
forbearance;  and   there  are  no  features    of 
either  discoverable  in  this  cause.     Braxton 
in  his  answer,  calls  the  transaction    a  sale 
and  purchase  of  two  bonds   for  which    the 
bills  in  question  were  drawn ;  and  although 
he  afterwards  speaks  of  them  as  a  loan,  yet 
from    the   nature   of  the  thing  in  question 
(namely    bonds)    they  could  not  have  been 
intended    to   be  returned :  Because   in  that 
case  they  would  have  been  of  no  use  to  the 
borrower ;  who  contracted  for   them  for  the 
purpose  of  negotiating  them  in  payment  of 
his  debts  to  others ;  and  the3'  were  certainly 
drawn  as  a  consideration  for  the  purchase. 
As  to  the  shift  which  has  been  alleged,    it 
is   possible  that  the  intention  of  Campbell 
was  to  make   greater   profit   than   five   per 
cent,    but   such    intention    is   not    proved. 
Braxton    indeed  states  it   in    his   answer; 
but  the  answer    is   not    responsive   to   the 
bill,    and   is    unsupported     by     testimony. 
Besides  altho'  Braxton  states  that  to  have 
been  Campbell's  intention,  he  does  not  say 
that  he  himself  consented  to  it,  which  was 
necessary    to   form    the   contract  between 
them.     In  short  I  discover  no  trace  in    the 
transaction  so  conclusive  as  to  justify  me 
in  criminating  Campbell  and  depriving  his 
representatives  of  their  debt.     For  there  is 
nothing  in  the  case  out  of  the  usual  course 
of  that  kind  of  business;  which  was    thus, 
the  debtor  drew    bills  of  exchange  payable 
to  his  creditor,  but  in  case  of  the   possibil- 
ity of  non  acceptance  an  indorsor  was  gen- 
erally required.     In  the  present  case   how- 
ever, in  lieu  of  an  indorsor,  Braxton 
124      conveyed  an  estate  *as  a  security  for 
the  large  bill  on  Young.     In  this  view 
it  was  a  fair   transaction,    and   not   justly 
liable  to  any  objection.     But  added  to  this, 
Braxton's   defence  is  materially  weakened 
by  his  lying   quiet   so   long,    and   making 
considerable  payments,  without   any   com- 
plaint. 

Upon  the  whole,  I  consider  the  case  as 
not  coming  within  the  statute  of  usury; 
and  that  the  security  taken  was  intended  to 
strengthen  and  not  to  injure  the  plaintiffs 
legal  rights  under  the  bills  of  exchange. 

The  second  exception  was  that  the  claim 
is  barred  by  the  act  of  limitations.  But 
there  is  no  ground  for  the  objection ;  be- 
cause the  claim  has  been  preserved,  from 
the  operation  of  that  act,  by  various  trans- 
actions down  to  the  year  1792,  when  the  suit 
was  brought. 

The  third  exception,  taken  by  the  appel- 
lants counsel,  has  been  already  anticipated ; 
and  I  shall  only  add  that  I  think  there  is 
no  weight  in  it. 

As  to  the  corrections  asked  for  by  the 
appellees  counsel,  it  is  sufficient  to  observe 
that  Brooke's  representatives  are  not  before 
the  court,  and  therefore  we  can  make  no 
decree  against  them. 

Upon  the  whole,  I  concur  in  opinion  with 
the  other  Judges,  that  the  decree  was  pro- 
nounced on  just  principles  and  ought  to  be 
affirmed. 
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*Eppes  &  al.  ^xVs  of  Wayles  v. 
Randolph. 

[October  Term,  1799.] 

Deeds  —  Reacknowledgment  —  Effect.*  —  Deed  reac- 
kDowledffed  witbia  8  months,  from  its  date,  and 
recorded  within  4  months  from  the  reacknowledff- 
ment  is  ffood  from  the  date  of  the  reacknowledcr- 
ment,  altho*  there  are  more  than  8  months 
between  the  time  when  the  deed  was  first  executed 
and  the  day  of  recording  It. 

.Saoic— Consideration— Failure  of  Deed  to  Mention— 
Proolt-Althoufirh  the  deed  does  not  mention,  that 
it  was  made  in  consideration  of  a  marriage  con- 
tract, the  party  may  aver  and  prove  it. 

Judflrments— Liniitatlon.t-Judgments  do  not  bind 
lands  after  12  months  from  the  date  unless  execu- 
tion be  taken  out  within  that  time,  or  an  entry  of 
eleirit  be  made  on  the  record. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery,  in  a  suit  wherein 
the  executors  of  Wayles  were  plaintiffs 
against  David  Meade  Randolph,  Rich- 
ard Randolph,  Ryland  Randolph  and  Brett 
Randolph  sons  and  devisees  of  Richard 
Randolph,  deceased;  the  bill  stated,  that 
in  December  1772  the  said  Richard  Ran- 
dolph, deceased,  being  indebted  to  Bevins  in 
jf740.  sterling,  executed   his    bond  binding 

*Deeds— Reacknowledirnent— See,  citinff  the  princi- 
pal case,  Koanes  v.  Archer,  4  Leiffh  567,  568,  660,  501, 
663,  504,  507.  See  monographic  note  on  "Deeds" 
appended  to  Fiott  v.  Com..  12  Gratt.  564. 

t5aaie  —Marrtaire— Consideration— Proof . —In  Hord 
V.  Dishman,  5  Call  291.  it  is- said,  in  Eppet  v.  Bandolph, 
2  Call  180,  in  a  deed,  the  consideration  whereof  was 
expressed  to  be  natural  iQve  and  affection,  the 
grjLutee  was  nevertheless  allowed  to  aver  and  prove 
the  real  consideration  to  have  been  marriage, 
thereby  g1vin«r  a  new  and  overreachinir  influence  to 
the  aeed.  For  this  proposition  the  principal  case  is 
also  cited  in  Duval  v.  Bibb,  4  H.  &  M.  121 ;  Harvey  v. 
Alexander,  1  Hand.  234'.  That  marriage  is  a  valU' 
able  consideration  sufficient  to  support  conveyance 
of  property  even  against  creditors,  the  principal 
case  is  cited  with  approval  in  Herring  v.  Wick  ham, 
29. Gratt.  687,  and  foot-note;  note  to  Hopkirk  yi  Ran- 
dolph. IS  Fed.  Cas.  521. 

tJHdiriiients— Llmluitlon.— The  principal  case  holds 
that  Judgments  do  not  bind  lands  after  twelve 
months  from  the  date  unless  execution  be  taken 
out  within  that  time  or  entry  of  eleffit  be  made  on 
the  record.  For  this  proposition  the  principal  case 
is  cited  In  Tinsley  v.  Anderson.  8  Call  888;  NImmo  v. 
Com.,  4  H.  &  M.  08;  Claiborne  v.  Gross,  7  Leiffh  841, 
845:  note  to  Lane  v.  Ludlow,  14  Fed.  Cas.  1062. 

In  the  third  headnote  of  Taylor  v.  Spindle,  8 
GratL  44,  it  is  said,  the  dictum  of  the  judge,  deliver- 
ing the  opinion  of  the  court  in  Eppee  v.  Randolph^  8 
Call  124,  "That  a  judgment  revived  by  9Cire  fadoB 
only  operates  prospectively,  so  as  to  give  a  lien 
from  the  time  of  its  revival,  and  has  no  retrospec- 
tive effect  so  as  to  avoid  mesne  alienations."  ex- 
amined and  disapproved.  See  also,  Coleman  v. 
Cocke,  6  Rand.  628;  Werdenbaugh  v.  Reld,  20  W.  Va. 
590;  Bank  of  United  SUtes  v.  Winston,  8  Fed.  Cas. 
743. 

In  Smith  V.  Charlton,  7  Gratt  425,  Danisl.  J.,  says: 
*'Yet  I  presume  it  has  not  been  doubted  since  the  de- 
cisions in  Eppea  v.  Randolph,  2  Call  186,  and  Nowland  v. 
Cromwell,  0  Munf .  185,  that  this  one  year's  limitation 
could  not  avail  a  defendant  where  there  had  been 
a  stay  of  execution  by  his  own  agreement,  or  by 
force  of  an  injunction  obtained  athisown  instance." 
See  also,  citing  the  principal  case.  HutsonpiUer  v. 
Stover,  12  Gratt  581:  note  to  Alston  v.  Munford,  1 
Fed.  Cas.  681.  See  monographic  note  on  "Judg- 
ments" appended  to  Smith  V.  Charlton.  7  Gratt  425. 

PrlncifNU  and  Surety— Subrogation.— In  Tompkins 
V.  Mitchell,  2  Rand.  429,  it  is  said:  "It  is  a  settled 
rule,  that  a  surety  is  entitled  to  every  remedy 
which  the  creditor  has  against  the  principal  debtor, 
to  enforce  every  security:  in  short,  to  stand  com- 
pletely in  the  place  of  the  creditor.  Parsons  v. 
Briddock  et  al.,  2  Vem.  608;  2  Ves,  622:  2  Meriv.  437; 

10  Ves.  412:  Wright  v.  Morley.  11  Ves.  22:  14  Ves.  162; 
1  Johns.  Ch.  Rep.  412;  2  Johns.  554:  4  Johns.  130;  Tins- 
ley  V.  Anderson.  3  Call  329;  Eppts  v.  Randolph,  2  CaU 
125;  Hatcher's  adm'r  v.  Hatcher's  ex'r.  1  Rand.  53." 
See  also,  citing  the  principal  case.  McMahon  v.  Faw- 
cett  2  Rand.  .S33:  Watts  v.  Kinney.  3  Leigh  293,  296; 
Tennent  v.  Pattons.  6  Leigh  220:  Powell  v.  White, 

11  Leigh  316. 325.  and  note  on  p.  332;  Hunters  v.  Waite. 
8 Gratt  54.  See  also,  citing  principal  case,  Cou'tts  v. 
Greenhow.  2  Munf.  868,  370,  372,  378,  378;  Gholson  v. 
Kendall.  4  Leigh  615. 


himself,  his  heirs  &c.  for   payment   of  the 
same;    that    Wayles   was   security   to   this 
bond.     That  Bevins  going  out  of  this  state 
left    the  bond    with   Wayles,    who   died    in 
possession    of  it;  no   part   thereof  having 
been    paid;  that  Bevins  brought   suit    and 
obtained  a  decree,  in  Chancery  in  the  Fed- 
eral Court,  against   Skipwith  and  his  wife 
executrix   of    Wayles   for   the    said    ;^40. 
with  interest;  that  the  plaintifiPs  have  paid 
off   great  part  of  the  said   decree,   and   are 
going   on  to  discharge  the   residue.     That 
the    said  Richard   Randolph,    deceased,    by 
his   will,    after  several   devises,    gave   the 
residue  of  his  estate,  to  his  four  sons  above 
mentioned,  whom  he  made  executors:  That 
he  died  largely  indebted,  and  the  executors 
allege  a  want  of  assets  to  pay    his  cred- 
itors :    That  on  tKe  11th  of  October  1780,  the 
said    Richard  Randolph,    deceased,    being 
indebted  on  the    bond  aforesaid  and  other- 
wise to  an  amount  equal  to  the  whole  of  his 
estate,  executed  a  deed  for  a  tract  of   land 
in  Bermuda  Hundred,  Chesterfield  county, 
with  the  stocks  thereon,  and  19  slaves  to  his 
son  David  M.  Randolph,  for  and  in  consid- 
eration of  his  natural  love  and  affection  for 
his   said    son,   and  for  his  advancement  in 
life;  that  the  said  Richard   Randolph,    de- 
ceased, being  indebted  as  aforesaid, 
126      did  *on   the   20th   day   of   September 
1785   execute    a    deed  for   his   estate 
called  Curies  to  his  son  Richard  Randolph, 
after  the  death  of   the   s^id   Richard   Ran- 
dolph, deceased,  and  Anne  his  wife,  ^*The 
consideration,    expressed  in  the   said  deed, 
being   a    marriage   shortly   to   be  had  and 
solemnized,    between  the  said  Richard  the 
son  and  Miss  Maria  Beverly   the  daughter 
of    Robert    Keverly;"    but    that    the    said 
Maria  'was  not   a    party  to  the  said    deed. 
That  the  said  deed  was  not  recorded    until 
the  third  day  of  July   1786:  That   the   said 
Richard  Randolph,    deceased,    was  at    the 
time  of  making  his  will  and   at  his   death 
seised    in  fee  simple  of  two   tracts  of  land 
in  the  counties  of  Cumberland   and   Prince 
Edward;  one  called  Sandy  Ford,  the   other 
Clover  Forest,  also  of  a  mill   and        acres 
of  land  in  Prince  Edward,  and  of  two  other 
tracts   of    130  acres    each   in     Chesterfield 
county,  one    of  which   was  called   Klams. 
That    he    devised   Sandy   Ford  to   his    son 
Brett,    and  Clover   Forest,  with  one  of  the 
130  acre  tracts  in  Chesterfield,    to    bis    son 
Ryland ;  that  he   devised   the   mill   and    50 
acres  of  land  adjoining  it  to  his  sons  Brett 
and    Ryland,    and  Elams  to  his  son    David 
M.    Randolph.     That   the  said  Richard  the 
son    is   heir  at   law    to  his  father  the  said 
Richard  Randolph  deceased.     That  the  said 
deeds   were    made,      by   the  said  Richard 
Randolph,    deceased,   when  he    well    knew 
that   his  estate,  in  possession,  was   insuffi- 
cient to  pay  his  debts,    and   that   the    said 
deeds  were  made  with  a  view  to  defraud  his 
creditors:    That  they  are  void  as  to  cred- 
itors not  only  for  that    reason,  but  because 
the  conveyance  to  David  M.    Randolph  was 
not  made  on    consideration   good   in     law 
against  creditors,   and  that  to  Richard  was 
not    recorded  in  due  time  according  to     the 
act  of  Assembly.     That,  if  there  be  no  per- 
sonal assets,  the   plaintiffs   are  entitled  to 
satisfaction    out   of  all   the   said  lands,  or 
any    other   real  estate  of  the  said  Richard 
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Randolph,    deceased,    as  they  have  a  right 

to  stand  in    the    place    of    Bevins,    and    of 

any     other    creditors     by    specialty, 

127  *^who  have  been  paid  their  debts,  out 
of  the  assets  in  the  hands  of  the  ex- 
ecutors; and  that  Richard  the  son  has 
mortgaged  Carles  to  Singleton  and  Heath : 
The  bill  therefore  prays  a  discovery  of  the 
personal  estate ;  and,  if  that  should  prove 
insufficient,  that  the  plaintiffs  may  have 
satisfaction  as  well  out  of  the  said  lands 
mentioned  in  the  deeds,  as  out  of  those 
devised  by  the  will ;  and  for  general  relief. 

The  answer  of  David  Meade  Randolph  as 
acting  executor  says,  that  he  knows  noth- 
ing of  his  own  knowledge  relative  to  the 
bond:  That  the  testator  died  greatly  in- 
debted by  judginents,  bills  of  exchange, 
bonds,  notes  and  simple  contracts  to  a 
greater  amount  than  the  assets  which  have 
come  to  his  hands:  That  the  assets  will 
not  be  sufficient  to  pay  the  debts  of  higher 
dignity :  He  also  demurs  to  that  part  of  the 
bill  which  prays,  that  the  plaintiffs  may 
be  put  in  the  place  of  the  bond  creditors, 
because  the  plaintiffs  by  their  own  shew- 
ing are  not  bond,  but  simple  contract  cred- 
itors. In  his  own  right  he  pleads  that  he 
took  no  lands  or  slaves  by  the  devise,  ex- 
cept the  tract  of  130  acres  in  the  cotinty  of 
Chesterfield  called  Klams;  which  he  did 
not  take  to  his  own  use,  but  has  sold  it, 
and  applied  the  money  to  the  use  of  the 
testators  estate:  That,  in  the  year  1780, 
the  defendant,  having  made  -  proposals  of 
marriage  to  Mary  the  daughter  of  Thomas 
Mann  Randolph,  the  latter  wrote  a  letter 
to  the  said  Richard  Randolph  the  defend- 
ants father,  consenting  to  the  marriage, 
provided  the  said  Richard  would  give  the 
defendant  a  decent  and  competent  fortune, 
and  put  him  in  possession  of  it;  that  this 
letter  was  delivered  open  to  this  defendant, 
to  be  presented  to  his  father  the  said  Rich- 
ard Randolph  the  elder;  which  the  defend- 
ant did :  That  it  has  been  since  lost,  but 
the  contents  can  be  proved :  That,  in  con- 
sequence of  the  said  letter  and  the  intended 
marriage,  the  said  Richard  Randolph  the 
elder,  upon  the  8th  of  August  1780,  wrote 
a  letter  to  the  defendant,  to  be  shewn 

128  to  *tbe  said  Thomas  M.  Randolph, 
in  which  he  promised,  in  considera- 
tion of  the  marriage  taking  place,  to  give 
the  defendant  a  fee  simple  estate  in  all  his 
Bermuda  Hundred  lands,  and  a  tract  of 
1000  acres  situate  upon  Dry  creek  in  the 
county  of  Cumberland,  with  the  slaves  and 
stocks  thereon,  and  two  negro  carpenters. 
That  th6  marriage  afterwards  took  effect ; 
but  a  little  before  the  celebration  thereof, 
to  wit,  on  the  11th  of  October  1780,  in  con- 
sideration of  the  said  intended  marriage, 
the  said  Richard  Randolph  the  elder  con- 
veyed to  the  defendant  the  Burmuda  Hun- 
dred lands  in  Chesterfield  with  19  slaves 
thereon ;  and  as  he  had  not  the  legal  estate 
in  him,  be  gave  the  defendant  a  letter  of 
attorney  to  sue  for  and  obtain  a  conveyance 
from  the  Royall's  of  whom  the  said  Rich- 
ard the  elder  had  purchased  it;  by  virtue 
of  which  letter  of  attorney  the  defendant 
obtained  a  decree  for  a  conveyance  against 
the  heir  of  the  Royall's;  and  a  deed  hath 
been  accordingly  executed  to  him.  That 
the  said  Richard,    in   compliance   with  his 


letter  aforesaid,  conveyed  to  the  defendant 
the  Cumberland  estate  also.  That,  owing 
to  a  mistake  in  the  attorney  who  drew  the 
deed,  the  marriage  is  not  expressed  as  the 
consideration ;  although  it  was  the  real 
consideration. 

Richard  Randolph  in  his  own  right  pleads, 
that  he  took  no  lands  or  slaves  by  devise ; 
and  demurs  to  that  part  of  the  bill  which 
prays  that  the  plaintiffs  may  stand  in  the 
room  of  the  bond  creditors,  as,  by  their 
own  shewing,  they  are  not  bond  creditors : 
By  way  of  answer,  he  says  that  he  knows 
nothing  of  Bevins  bond  of  his  own  knowl- 
edge ;  ana  states  the  want  of  assets  to  pay 
debts  of  superior  dignity. 

The  answer  of  Brett  Randolph  states, 
that  he  knows  nothing  of  Bevins'  debt 
mentioned  in  the  bill;  admits  his  father's 
will,  but  says  that  he  never  qualified  as 
executor:  It  likewise  admits  the  devise  to 
him  of  Sandy  Ford  lands  and  a  moiety 

129  *of    the    mill.     Of     which      he     had 
sold        acred  including  a  moiety  of  the 

mill,  for  the  sum  of  £  .  That  the  testa- 
tor was  indebted  by  bond  to  Pleasants  in 
£  who  has  brought  suit  and  obtained 
judgment  thereon  against  him  and  the  said 
Ryland  as  devisees  as  aforesaid ;  of  which 
judgment  the  defendant  is  bound  in  law  to 
satisfy  a  moiety:  That  the  testator  was 
likewise  indebted  by  bond,  to  Benjamin 
Harrison  jr.  and  company    in  £  ;  who 

have  also  obtained  judgment  against  him 
and  the  said  Ryland  as  devisee ;  and  have 
sued  out  execution  against  the  whole  of 
the  residue  of  the  devised  lands  unsold  by 
the  said  Brett;  that  the  said  residue  was 
naked  and  unimproved  at  the  time  of  the 
testators  death;  but  has  been  improved  by 
the  said  Brett,  which  has  increased  its 
value;  That,  after  the  execution  aforesaid 
issued;  the  defendant  let  the  said  Benjamin 
Harrison  have  the  said  residue,  at  a  fair 
valuation,  in  discharge  of  part  of  the  sum 
due  by  the  said  execution :  That  he  was 
also  obliged  to  purchase  of  Jackson  (wha 
had  the  fee  simple  therein)  371  acres  of  the 
Sandy  Ford  tract  at  £  ;  which  should  be 
allowed,  or  the  said  371  acres  should  not 
be  considered  as  any  part  of  the  devise ; 
That  these  sums,  to  wit,  for  Pleasants 
judgment,  that  for  the  improvements,  and 
that  for  the  purchase  of  Jackson's  lands, 
are  of  greater  amount  than  the  alienations 
made  by  the  defendant. 

The  sinswer  of  Ryland  Randolph  is  to- 
the  same  effect  with  Bretts  respecting  the 
plaintiffs  debt,  the  executorship,  the  de- 
vises to  the  defendant,  the  judgment  of 
Pleasants,  that  of  Harrison  A  Co.  and  the 
issuing  of  the  execution  by  the  latter ;  that 
the  defendant  sold  the  Chesterfield  tract  for 
;f371.  16.  and  74  acres  of  Clover  Forest  for 
;£'76.  15.  That  Harrison  A  Co.  have  taken 
the  mill  and  all  the  lands  unsold  by  the  de- 
fendant in  execution,  which  were  not  suffix 
cient  to  pay  the  interest  of  the  defendants 
proportion  of  that  judgment,  whereby 
Harrison  A   Co.  obtained  a   perpetual 

130  *title  thereto;    That   the    defendant, 
after  the  testators  death,  was  obliged 

to  pay  an  arrearage  of  taxes  due  on  the 
testators  several  tracts  of  land  in  Cumber- 
land; That  the  defendant  had  bought 
Brett's  moiety  of  the  mills,  which  was  also 
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included  in  the  extent  on  the  execution. 
Which  together  with  the  defendants  moiety 
of  Pleasants  judgment  exceeds  the  amount 
of  his  alienations. 

The  deed  from  Richard  Randolph  the 
father  to  Richard  Randolph  the  son  was 
dated  on  the  twentieth  day  of  September 
1785 ;  was  re-acknowledged  on  the  21st  of 
March  1786 ;  and  was  recorded  on  the  3d  of 
July  1786.  The  consideration  is  expressed 
to  be,  ^'for  the  purpose  of  advancing  him 
the  said  Richard  Randolph  the  younger, 
and  for  and  in  consideration  of  a  marriage 
intended  shortly  to  be  had  and  solemnized 
between  him  and  Miss  Maria  Beverley  the 
eldest  daughter  of  Robert  Beverley  of  Bland - 
field,  and  also,  for  and  in  consideration  of 
the  sum  of  five  pounds  to  the  said  Richard 
Randolph,  by  the  said  Richard  Randolph 
the  younger,  in  hand  paid." 

The  deed  from  Richard  Randolph  the 
elder  to  his  son  David  Meade  Randolph  for 
the  Bermuda  Hundred  lands  is  dated  on  the 
11th  of  October  1780;  and  the  considera- 
tion is  expressed  to  be,  ^*the  natural  love 
and  affection  which  he  beareth  to  his  son 
the  said  David  Meade  Randolph  and  for  his 
better  advancement  in  life."  And  that  for 
the  Dry  Creek  land  in  Cumberland,  ex- 
presses to  be  made,  *'for  and  in  considera- 
tion of  the  natural  love  and  affection  which 
the  said  Richard  Randolph  beareth  unto 
his  son  the  said  David  M.  Randolph  and 
for  his  advancement  in  life." 

There  is  a  letter  from  Richard  Randolph 
the  elder  to  his  son  David  Meade  Randolph 
in  the  following  words. 

**Dear  Davy, 
**Ever  since  you  informed  me,  you  had 
a  prospect  of  forming  a  connection  so 
131  very  agreeable  *to  your  friends  here, 
I  have  exerted  myself,  to  little  pur- 
pose, to  procure  you  a  seat  to  carry  a  wife 
to,  as  it  never  was  consonant  to  my  no- 
tion of  things,  any  man  should  think  of 
marrying  until  he  had  a  home  (let  it  be 
ever  so  indifferent)  to  present  those  with, 
that  ought  to  be  most  dear  to  him :  Which, 
I  flatter  myself,  is  the  sole  motive  that  in- 
duced you  to  engage  in  a  business  so  seri- 
ous; because  you  may  be  assured  without 
such  honorable  intentions,  there  is  little 
happiness  to  be  expected  from  such  a 
measure ;  and  having  not  the  least  doubt  of 
your  plans  being  on  the  most  noble  princi- 
ples! shall  think  it  a  duty  incumbent  on  me 
to  enable  you  to  carry  them,  without  delay 
into  execution :  Which  I  shall  do  cheerfully, 
as  I  wish  to  live  now,  altogether  for  the 
sake  of  my  children,  having  lost  my  relish 
for  almost  every  thing  else. 

**  When  I  furnished  your  Uncle  with  twelve 
thousand  pound  for  the  reversion  of  Turkey 
Island,  it  was  with  a  view  of  securing  it 
for  you ;  but  as  your  present  situation  may 
make  it  inconvenient  to  you  to  wait  for 
dead  mens  shoes,  instead  thereof  I  am  very 
willing,  in  consequence  of  your  marriage 
taking  place  with  Col.  T.  M.  Randolph's 
daughter  Polly,  to  give  you  a  fee  simple 
estate ;  in  all  the  lands  I  have  in  Bermuda 
Hundred,  one  thousand  acres  in  Cumberland 
county',  called  and  known  by  the  name  of 
Dry  Creek,  together  with  all  the  slaves  and 
stocks  thereon  of  every  kind  whatsoever, 
with    two  negro  carpenters,   mulatto   Peter 


and  Mingo;  so  that,  should  this  proposal  be 
agreeable  to  all  concerned,  I  shall  hold  my- 
self in  readiness  to  ratify  it  any  moment, 
and  am  with  love  to  the  good  family,  your 
loving  father. 

Richard  Randolph." 
Curies,  Aug.  8,  1780. 

Curry  a  witness  to  the  re-acknowledgment 
of  the  deed,  states :  That  both   Rich- 

132  ard   Randolph  *the  father  and    Rich- 
ard Randolph  the  son  re-acknowledged 

the  deed  from  the  former  to  the  latter, 
when  he  attested  it  as  a  witness. 

There  are  several  depositions,  proving  the 
amount  of  the  value  and  improvements  pat 
by  Brett  on  Sandy  Ford ;  the  sales  made  by 
him;  and  the  valuation  at  which  the  resi- 
due was  taken  by  Harrison. 

The  deposition  of  Richard  Randolph  the 
son  states,  that  in  the  year  1780,  }ie  heard 
his  father  read  a  letter  from  Thomas  M. 
Randolph,  which  was  said  to  be  a  joint 
letter,  and  requiring  a  settlement  of  prop- 
erty to  a  certain  amount,  previous  to  their 
consenting  to  the  marriage  of  their  daugh- 
ter Molly  to  David  M.  Randolph ;  in  conse- 
quence of  which  the  said  Richard  Randolph 
the  elder  agreed  to  make  provision  and 
actually  gave  Presque  Isle*  and  Dry  Creek 
to  the  said  David  M.  Randolph. 

Harry  Randolph's  deposition  states,  that 
the  marriage  of  David  M.  Randolph  was 
postponed,  only  on  account  of  Col.  Richard 
Randolph  not  having  given  his  son  David 
Meade  Randolph  certain  property  in  fee 
simple  in  lands,  &c. ;  and  which  the  depo- 
,nent  understood  was  to  be  partly  in  or  about 
Bermuda  Hundred.  That  the  deponent 
remembers  seeing  a  letter,  signed  by  Col- 
onel Thomas  Mann  Randolph,  demanding 
a  settlement  prior  to  the  said  marriag'e; 
and  this  deponent  understood  that  such  a 
settlement  was  made. 

Pending  the  suit,  Hanbury  as  surviving 
partner  of  Capel  and  Ozgood  Hanbury,  and 
Main  as  executor  of  Hyndman  surviving 
partner  of  James  Buchanan  &  Co.  were 
admitted  plaintiffs,  and  filed  their  bill 
charging  that  the  said  Capel  and  Ozgx>od 
Hanbury  had  obtained  three  judgments  of 
>fl039.  0.  8.  sterling  each,  against  the 

133  said    Richard   ^Randolph    the   elder, 
in  the  County    Court  of  York,  on    the 

sixteenth  of  July  1770:  That  the  said 
Richard  the  elder  was  indebted  to  the  sur- 
viving partners  of  the  said  James  Buch- 
anan &  Co.  by  bond,  in  a  balance  of  £23SS. 
11.  3.  on  the  5th  of  July  1775;  For  which 
sums  the  plaintiffs  respectively  ask  relief, 
having  regard  to  the  dignity  of  their  debts. 
The  following  agreement  was  entered 
into: 

**It  is  agreed  in  this  cause  that  the  judg- 
ment creditors  are  not  to  be  considered  as 
subject  to  the  disadvantage  attendant  on 
their  being  plaintiffs  in  equity,  with  the 
admission  of  their  having  no  legal  title : 
nor  are  the  defendants  to  be  understood  as 
admitting  that  they  have  a  legal  title;  but 
it  is  agreed  that  the  claim  and  defence  are 
to  be  first  considered  as  they  would  stand 
at  law,  and  if  the  defendants  have  a  de- 
fence at  law  they  are  to  receive  the  benefit 
of  it:    If,  on  the  contrary,  it  is  the  opinion 

*niis  is  the  name  of  the  Bnrmnda  Hundred  lands. 
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of  the  court  that  the  plaititifFs  ought  to  suc- 
ceed at  law,  then  it  is  agreed  that  the  case 
shall  be  so  considered,  and  the  defence  of 
the  defendants,  as  well  legal  as  equitable, 
shall  be  estimated  as  it  would  be,  if  they 
were  now  praying  to  be  relieved  against 
those  judgments.  Any  issue  which  the 
court  may  deem  necessary  may  be  directed 
nowithstanding  this  agreement.  It  is  fur- 
ther understood  that  nothing  in  this  agree- 
ment shall  bar  the  court,  if  the  right  be 
determined  in  favor  of  the  complainants, 
from  extending  the  remedy  according  to  the 
principles  of  equity." 

Pleasants  as  executor  of  Robert  Pleasants 
also  filed  a  bill  for  the  amount  of  a  judg- 
ment of  ;C^*  obtained  against  Richard 
Randolph  the  elder,  in  his  lifetime,  in  the 
County  Court  of  Henrico. 

There  is  also  a  claim  on  behalf  of  Byrd's 
trustees  upon  a  judgment  of  Henrico 
124  Court  against  *the  said  Richard 
Randolph  deceased,  on  the  6th  day  of 
July  1784 ;  on  which  a  writ  of  fieri  facias 
issued,  and  was  satisfied,  except  as  to  £394, 
15.  9.  which  was  enjoined  by  the  said  Rich- 
ard the  elder,  but  the  judgment  was 
revived,  by  scire  facias,  against  his  execu- 
tors in  the  year  1788,  as  to  the  Enjoined  sum. 

To  these  bills  the  defendant  Richard 
Randolph  and  David  Meade  Randolph  by 
answer  deny  any  knowledge  of  Hanbury's 
judgments  until  after  the  death  of  Richard 
Randolph ;  that  they  are  respectively  pur- 
chasers for  valuable  consideration ;  and 
therefore  they  severally  pray  that  their 
respective  purchases  may  be  saved  to  them, 
in  the  same  manner  as  if  specially  pleaded; 
that,  at  the  time  of  rendering  those  judg- 
ments, the  said  Richard  Randolph  the  elder 
lived  in  Henrico  County ;  that  they  believe 
the  said  judgments  have  been  in  the  whole 
or  in  great  part  paid ;  and  rely  upon  the 
presumption    arising   from  length  of  time. 

The  defendant  Richard  Randolph,  by  way 
of  amendment  to  his  answer  says,  that  on 
the  21st  of  March  1786  the  said  Richard 
Randolph  the  elder  lay  ill  of  the  sickness  of 
which  he  died  on  the  5th  of  June  1786; 
That  the  portion  of  ;fl200.  sterling  promised 
by  Robert  Beverley  in  consideration  of  the 
marriage,  between  his  daughter  and  the 
respondent,  has  been  paid;  that  the  execu- 
tors of  Wayles  knew  of  the  deed  to  the  de- 
fendant, shortly  after  it  was  executed ;  that 
the  deed  was  executed  in  consideration  of 
the  marriage  contract ;  and  that  the  defend- 
ant has  mortgaged  to  Singleton  and  Heath. 

The  answer  of  Heath  states,  that  the 
mortgage  was  made  to  him  by  the  defend- 
ant Richard  Randolph,  who  had  a  convey- 
ance from,  and  was  heir  at  law  to  the  said 
Richard  Randolph  deceased;  and  that  he 
is  a  purchaser  without  notice. 

The     answer    of    Singleton's     executors 

states    that    the    defendant    Richard 

135      Randolph     being    seized    ""either   by 

descent    or    purchase    mortgaged    to 

their  testator. 

The  executor  of  Hanbury  replies,  that  he 
was  a  British  subject;  that  the  debts 
claimed  are  within  the  treaty  of  peace;  that 
the  defendant  David  Meade  Randolph  had 
notice  of  the  judgments  on  or  before  the  1st 
of  June  1791 ;  that  the  plaintiff  and  the  said 
Capel  &  Osgood  Hanbury  have  always  re- 


sided in  parts  beyond  sea,    and  out   of   the 
limits  of  Virginia. 

Amongst  the  exhibits  are  copies  of  Han- 
bury's judgments;  the  bond  of  Richard 
Randolph  the  elder  to  Hyndman  as  surviv- 
ing partner  of  James  Buchanan  &  Co.  and 
that  to  Bevins ;  the  exhibits  spoken  of  in 
the  answers  of  Brett  and  Ryland  Randolph ; 
and  the  will  of  Richard  Randolph  the  elder. 

The  Court  of  Chancery  directed  one  of 
the  commissioners  to  take  an  account  of 
the  lands,  tenements  and  hereditaments, 
whereof  the  said  Richard  Randolph  the 
elder  was  seized  on  the  16th  of  July  1770, 
and  which  descended  to  his  heir  at  law, 
and  also  which  were  settled  upon,  or  de- 
vised to  any  of  his  sons :  and  also  to  take  an 
account  of  such  parts  thereof  as  had  been 
conveyed,  or  otherwise  disposed  of  by  the 
said  heir  and  devisees  respectively,  with 
the  considerations  paid,  or  secured  to  be 
paid  for  the  same ;  and  also  an  account  of 
the  permanent  improvements,  upon  any  of 
the  said  lands,  tenements  and  heredita- 
ments, made  by  the  said  devisees. 

Upon  the  coming  in  of  the  report,  the 
Court  of  Chancery  delivered  its  opinion, 
that  the  deeds  from  Richard  Randolph  the 
father  to  David  M.  Randolph  the  son,  said 
to  be  one  **for  his  advancement  in  life," 
and  the  other  ''for  his  better  advancement 
in  life,"  might  be  averred  to  have  been  in 
consideration  of  the  marriage,  being  con- 
gruous with  the  consideration  mentioned 
in  the  deeds.  That  the  judgments  of 
136  Hanbury,  and  of  *Byrd's  trustees,  if 
revived  against  the  heir  of  Richard 
Randolph  the  father,  would  not  by  relation 
defeat  or  impair  lawful  mesne  acts,  such  as 
those  deeds,  and  the  judgments  and  pro- 
ceedings against  Brett  and  Ryland :  That 
the  de^  to  the  defendant  Richard  Randolph 
the  son,  if  it  had  been  cancelled  and  re-ex- 
ecuted in  March  1786,  and  had  been  altered 
in  another  part,  would  have  been  an  act  of 
that  day,  in  the  same  manner  as  if  another 
conveyance  had  been  then  executed ;  and, 
having  been  proved  within  eight  months 
from  that  time,  would  have  been  good 
against  the  creditors  of  the  father;  al- 
though the  marriage  of  the  son  and  Maria 
Beverley,  in  consideration  of  which  the 
conveyance  was  executed,  had  preceded; 
because  marriage  is  a  consideration  con- 
tinuing. But  the  said  deed  being  only 
acknowledged  before  the  witnesses  who 
proved  it,  which  could  mean  nothing  more 
than  an  acknowledgment  that  the  deed  had 
been  sealed  and  delivered  on  the  day  of  its 
date,  and  the  said  deed  being  stated  to 
have  been  made  in  consideration  of  a  mar- 
riage to  be  had  and  solemnized,  whereas  the 
tharriage  had  been  actually  solemnized  be- 
fore, could  not  be  considered  as  an  act  of 
the  day  when  it  was  do  acknowledged,  and 
consequently  not  having  been  proved  within 
eight  months  from  the  sealing  and  delivery 
thereof,  was  void  against  creditors,  by  the 
words  of  the  act  of  Assembly.  That  there 
fore,  if  the  judgments  of  Hanbury  had 
been  revived  against  Richard  the  father,  or 
his  heir  and  devisees,  writs  of  elegit  or 
levari  facias  might,  by  the  act  of  1772,  have 
been  lawfully  directed  to  the  sheriff  of  any 
county,  and,  in  that  case,  must  have  been 
first  satisfied :    But,    not  having  been   re- 
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vived,  they  were  not  entitled  to  a  priority 
ag-ainst  creditors  of  equal  dignity.  That, 
if  Way  lea'  executors  had  taken  an  assign- 
ment to  their  trustee  of  Bevins's  bond,  they 
\vould,  in  his  name,  have  been  entitled  to 
the  same  relief  that  Bevins  himself  would ; 
and  that  a  court  of  fk^uity  would  have  en- 
joined the  heir  of    Richard  Randolph 

137  ^deceased  from  pleading   payment  by 
the    sureties   executors:    That    they 

ought  to  have  the  same  remedy  as  if  such 
assig-nment  had  been  made ;  and  that  they 
had  an  equal  right,  with  the  judgment 
creditors,  as  the  heirs  were  specially  bound 
by  the  bond.  Therefore  that  court  dis- 
missed the  bill  as  to  David  Meade  Ran- 
dolph; and,  declaring  the  lands,  conveyed 
to  the  defendant  Richard  Randolph  the 
son,  liable  to  the  creditors,  deducting  the 
improvements  made  thereon,  by  him,  or- 
dered a  sale  by  commissioners.  And  pro- 
nounced the  lands  devised  to  Brett  and 
Ryland,  and  which  had  been  extended  and 
sold  for  payment  of  the  testators  debts,  to 
be  exonerated  from  the  lien,  to  which  they 
would  otherwise  have  been  subject.  From 
this  decree  Richard  Randolph  appealed  to 
this  court. 

On  the  day  of  pronouncing  the  decree,  the 
following  agreement  was  entered  into, 
^'The  plaintiffs  counsel  agree  that  a  suit, 
which  is  contemplated  to  be  brought  on  be- 
half of  Robert  Beverly  and  Maria  Randolph 
his  daughter,  in  order  to  obtain  a  specific 
performance  of  the  marriage  contract  in 
this  suit  alleged  to  have  been  made,  for 
settling  Curies  estate  on  the  marriage  of 
the  defendant  Richard  Randolph  and  the 
said  Maria,  shall  not  be  prejudiced  by  the 
decree  in  this  cause  having  been  entered 
before  such  suit  is  instituted;  but  that  the 
plaintiffs,  in  such  ^uit,  shall  have  the  same 
benefit  therefrom,  as  if  the  suit  had  been 
instituted  prior  to  the  pronouncing'  of  the 
decree  in  this  cause,  provided  that  the  said 
suit  shall  not  be  unnecessarily  retarded,  by 
the  complainants  in  the  said  suit." 

The  bill  by  Robert  Beverly  and  his 
daughter  was  against  the  plaintiffs  in  the 
other  suit,  and  against  Richard  Randolph 
the  son,  and  the  executors  of  Richard  Ran- 
dolph deceased.  It  stated,  that,  in  1785, 
Richard  Randolph,  the  son,  applied  to  the 
said  Robert  Beverly  for  permission  to  ad- 
dress    his    daughter,     the     plaintiff 

138  Maria,    in    the    *way    of   marriage: 
That  the  said   Robert   informed    him 

he  should  g'ive  his  daughter  a  portion  of 
;f  1200.  sterling,  in  addition  to  a  legacy  of 
;f500.  sterling,  upon  which  a  considerable 
interest  had  accumulated;  and  therefore 
should  expect  that  the  said  Richard  Ran- 
dolph the  father  would  make  a  comfortable 
provision  for  his  said  daughter,  and  when 
this  was  properly  done  he  should  have  no 
objection  to  the  proposed  marriage :  That, 
in  a  short  time  after,  the  said  Richard  the 
son  returned  with  the  following  letter  from 
his  said  father.  ^^Sir,  the  connection  my 
son  Richard  is  about  to  form,  with  your 
amiable  daughter  Maria,  is  perfectly  agree- 
able to  all  his  friends  upon  James  river; 
and  you  may  be  assured,  on  so  desirable  an 
event  taking  place,  I  shall  prepare  for  mak- 
ing the  best  provision,  my  situation  will 
admit  of,    for   their  accommodation.     The 


place  where  I  now  live,  known  by  the  name 
of  Curies,  in  Henrico  county,  is  what  I 
intend  for  him,  at  the  death  of  his  mother 
and  myself,  with  forty  slaves ;  that  is  to 
say,  eight  men,  six  women,  six  plough 
boys  and  twenty  children ;  together  with 
the  use  of  Turkey  Island  plantation,  during- 
the  lives  of  Richard  and  Anne  Randolph, 
when  it  is  to  revert  to  my  estate  again ; 
and  am  with  a  tender  of  our  compliments 
to  the  family,  your  most  obedient  servant. 
Richard  Randolph.  Curies  July  20th, 
1785."  That  the  said  Robert  Beverley, 
thereupon,  assented  to  the  marriage,  which 
accordingly  took  effect;  and  the  plaintiff 
Robert  hath  paid  the  portion  and  leg-acy 
aforesaid :  That  the  said  Richard  Randolph 
the  father,  intending  to  execute  his  prom- 
ise aforesaid,  made  a  deed  to  Richard  the 
son  for  the  Curies  estate,  upon  the  20th 
day  of  September  1785,  which  was  before 
the  marriage.  That  the  said  Richard 
the  father  being  ill  of  the  sickness  of 
which  he  died,  and  finding  that  he  would 
be  unable  to  go  to  court  to  acknowledg-e 
the  deed  re-acknowledged  it  before  three 
other  witnesses,  on  the  21st  of  March 
1786,  and  the  same  was  recorded  in 
139  July  following.  *That  the  deed  varies 
from  the  articles,  as  to  the  interest 
which  ought  to  have  been  granted.  That 
the  defendants  have  set  up  claims  against 
the  estate,  alleging  that  the  deed  was  not 
recorded  in  time.  That  the  re-acknowledg^- 
ment,  if  not  equal  to  a  re-execution  of  the 
deed,  was  agreeable  to  the  construction  of 
the  act  of  1748:  That  the  original  articles 
may  now  be  enforced ;  and  that  compensa- 
tion should  be  made  for  the  loss  of  the  in- 
terest in  Turkey  Island ;  the  sales  of  which 
are  in  the  hands  of  the  defendant  David 
M.  Randolph  as  executor  of  the  said  Rich- 
ard the  elder.  Therefore  the  bill  prays  that 
the  deed  may  be  established  as  far  as  it 
consists  with  the  articles;  that  compensa- 
tion may  be  made  for  Turkey  Island ;  and 
that  the  plaintiffs  may  have  general  re- 
lief. 

The  answer  of  the  creditor  defendants 
admits  the  letter  of  the  said  Richard  Ran- 
dolph the  father  to  the  plaintiff  Robert 
Beverley,  previous  to  the  marriage,  but 
relies  upon  th^ir  rights  as  explained  in  the 
former  proceedings  and  decree. 

There  was  a  narrative  signed  by  the  said 
Robert  Beverley,  which  was  admitted  to 
be  read  in  the  cause,  and  is  as  follows. 
*^When  Mr.  Richard  Randolph  jr.,  applied 
to  me  in  1785,  for  permission  to  address 
my  daughter  Maria,  I  observed  to  him,  that 
as  I  should  give  my  daughter  twelve  hun- 
dred pounds  sterling,  and  Mr.  Mills  had 
left  her  five  hundred  more,  upon  which  had 
accumulated  a  considerable  interest,  I 
should  expect  that  his  father  should  make 
a  comfortable  provision  for  him  and  that 
when  this  was  properly  done,  I  should  have 
no  objection  to  the  marriage.  In  a  short 
time  after  this  was  done  he  returned  with 
the  following  letter.  (Here  follows  the  let- 
ter recited  in  the  bill  addressed  to  Mr.  R. 
Beverley.) 

1  Deeming  the  provision  above  specified 
adequate  to  the  fortune  I  should  give  tny 
daughter,  and  supposing  that  Col.  Richard 
Randolph   had   a   right   to   make   the    pro- 
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posal,    I   told   Mr.  Richard  Randolph 

140  *junior    the    marriage     might     take 
place,  but  that  without  such  a  provi- 
sion I  should  not  have  consented  to  it. 

Robert  Beverley." 

Blandfield  March  4,  1797. 

The  Court  of  Chancery,  for  the  reasons 
explained  in  the  proceedings  in  the  former 
cause  dismissed  the  bill  with  costs.  From 
which  decree  the  plaintiffs  appealed  to  this 
Court. 

Both  canses  came  on  to  be  heard  together 
in  this  court. 

Call  for  the  appellants.  There  are  four 
qaestions  to  be  considered  on  the  part  of 
the  appellants  in  these  causes;  1.  Whether 
the  judg'ments  bind  the  lands,  in  the  hands 
of  the  lienees?  2.  Whether  the  re-acknowl- 
edgment of  the  deed,  from  Richard  Ran- 
dolph the  father  to  Richard  Randolph  the 
son,  was  effectual  to  convey  the  estate  out 
of  the  grantor,  from  the  date  of  the  re-ac- 
knowledgment, so  as  to  defeat  the  rights 
of  creditors?  3.  Whether  if  the  re-ac- 
knowledgment be  insufficient,  the  original 
agreement,  on  account  of  the  fraudulent  ex- 
ecution of  it,  may  not  now  be  enforced 
according  to  the  first  intention  of  the  par- 
ties? 4.  Whether  if  the  deed,  from  Richard 
the  father  to  Richard  the  son,  be  void, 
the  mortgagees,  as  deriving  title  under  the 
heir  at  law,  will  not  be  preferred  to  the 
other  creditors? 

I.  The  judgments  do  not  bind  the  lands 
in  the  hands  of  the  alienees ;  because  no 
executions  were  sued  within  a  year  from 
the  rendition  thereof;  and  therefore  the 
lien,  if  there  ever  was  one,  expired. 

For  the  reason  why  judgments  bind  lands 
at  all,  is  not  that  the  statute  says  they  shall 
t>e  t>ound  in  so  many  words;  but  it  is 
merely  a  consequence  which  the  court 
draws  from  the  statute,  by  holding  pur- 
chasers to  constructive  notice  of  the  judg- 
ment.   So  that  the  lien  is  created  not 

141  by  the  statute,  *but  by  the  knowledge 
which   the  court   presumes   the   pur- 
chaser to  have  had  of  the  judgment. 

But  there  is  also  a  rule  of  law,  that, 
after  twelve  months  and  a  day  have  expired, 
the  jndgment  shall  be  presumed  to  be  satis- 
fied, 3  Black.  Com.  421.  So  that  after 
twelve  months  and  a  day  have  elapsed, 
without  any  execution,  the  plaintiff  is 
driven  to  the  necessity  of  removing  the 
presumption,  before  he  can  make  his  judg- 
ment effectual. 

Thus  then  it  appears,  that  there  are  two 
prestiinptions  against  each  other,  1.  The 
presumption  of  notice ;  2.  The  presumption 
of  payment :  Of  which,  the  presumption  of 
payment  is,  at  least,  as  strong  as  that 
of  notice ;  and  therefore  is  entitled  to  the 
same  vreight  in  the  present  discussion. 

But  if  there  be  a  presumption  of  payment, 
as  well  as  a  presumption  of  notice,  and  the 
equity  of  the  parties  be  equal,  the  purchaser 
ought  to  prevail.  For  he  had  a  right  to 
make  the  same  presumption  of  payment, 
which  the  law  did ;  and  therefore  was  guilty 
of  no  fault :  Whereas,  it  was  gross  negli- 
gence, in  the  creditors,  to  suffer  their  judg- 
ments to  sleep  so  long,  without  actually 
suing'  executions,  or  continuing  the  award 
of  them  upon  the  roll;  so  as  to  put  pur- 
chasers on  their  guard.     For  it  operated  as 


a  fraud  upon  the  purchasers,  which  shall 
give  them  priority.  It  is  like  the  case  of 
an  execution  delivered  to  the  sheriff  and 
the  proprety  taken,  but  not  sold,  at  the  in- 
stance of  the  plaintiff;  which  will  be  post- 
poned to  a  subsequent  judgment  and  execu- 
tion at  the  suit  of  another  creditor.  1  Vez.. 
245. 

Thus  far  upon  principle;  but  a  great 
writer  states  the  very  case,  now  under  con- 
sideration ;  and  decides  against  the  lien. 
I  mean  the  I^ord  Chief  Baron  Gilbert  wha 
in  his  book  upon  the  law  of  executions,, 
after  having  shewn,  in  the  preceding  pages, 
the  time  in  which  judgments,  in  personal 
actions,  were  to  be  executed,  at  com- 

142  mon  law,  and  that  *a  judgment  gave 
an  authority  to  the  party  to  sue  exe- 
cution within  a  year  and  day;  but  if  he  did 
not  do  it  within  that  time,  that  it  was  pre- 
sumed to  be  paid,  adds,  ^  ^This  time  of  lim- 
itation of  judgment,  was  not  only  in  per- 
sonal but  real  actions;  for  though  the 
judgment  on  a  real  action  settled  the  right 
of  the  land  forever,  as  in  the  personal  it 
did  the  right  of  the  thing  in  demand,  yet 
that  judgment  could  not  lie  dormant  for- 
ever, to  be  executed  at  any  time ;  for  then 
dormant  judgments  would  over-reach  con- 
veyances between  the  parties,  and  therefore 
there  was  but  a  years  time  to  execute  such 
judgments,  which  judgment,  over-reached 
all  conveyances,  and  forced  the  party  to 
an  audita  querela;  but  after  the  year,  the 
judgment  over-reached  nothing ;  but  he  was 
put  to  his  scire  facias  on  that  judgment,  and 
not  to  his  action,  for  the  right  of  the  land 
had  been  already  determined,  and  therefore 
it  was  only  to  revive  the  determination 
touching  the  lands,  unless  something  had 
been  done  by  intermediate  conveyances, 
Gilb.  law  Ex.  12." 

This  passage  establishes  all  that  I  have 
been  contending  for;  It  shows  the  genius 
of  the  law  upon  subjects  of  this  kind;  and 
proves  that  the  judgments  do  not  over- 
reach the  conveyances  in  the  present  case. 
For  it  would  be  difficult  to  conceive  why  a 
judgment  should  over-reach  mesne  convey- 
ances in  personal,  and  not  in  real  actions; 
why,  in  a  real  action,  where  the  land  itself 
is  demanded  it  should  not  disturb  the  pur- 
chaser, and  in  a  personal  action,  where  the 
land  itself  is  not  specifically  sued  for,  it 
should;  why  in  a  real  action,  where  the 
land  itself  is  actually  recovered,  the  convey- 
ance should  not  be  postponed,  and  in  a  per- 
sonal action  where  money  only  is  recovered 
and  payment  may  be  made  various  ways, 
that  it  should;  finally,  why  in  a  real  ac- 
tion, where  the  execution  can  only  go 
against  the  lands,  the  purchase  should  be 
protected,  and  in  a  personal  action,  where 
the  Execution  is  usually  issued  against  the 
person  and  effects  in  the  first  instance 

143  and    the  *lands   are   seldom   resorted 
to,  until  all  other  means  have   failed, 

the  purchase  should  be  avoided. 

Perhaps  it  will  be  said  that  as  the  stat- 
ute has  now  given  a  scire  facias  in  personal 
actions  a  different  rule  will  result ;  for  the 
judgments  might  have  been  revived  by  writs 
of  scire  facias;  and  that  when  revived  thev 
would  have  related  back  to  the  day  of  tho 
first  rendition.  That,  however,  would  not 
be   correct.     1.    Because   relations,     which 
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are    legal    fictions    only,    never  have  that 
effect :    For  they  are  created  rather  for  ne- 
cessity at  res  magis  valeat  quam  pereat ;  and 
thferefore,    they    extend    only   between  the 
same  parties,  and  are  never  strained  to  the 
prejudice  of  innocent  persons.     2.  Because 
that   argument   is  directly  contrary  to  the 
doctrine  laid  down  in  the  passage    just   re- 
cited.    For  the  author  expressly  says  that 
a    scire    facias   lay   at  common   law;    and 
therefore,    in   this  respect,    the   cases   are 
alike :    But  when    he   speaks  of  an  expired 
judgment,  and  says  it  will  not  over-reach, 
it  is  plain,  that  he  must  mean    after   it   is 
revived;  for  until  revived,  it  could  not   be 
enforced.     So  that  in  fact  he  puts  the  case 
of  an  expired   judgment   revived  by  scire 
facias;  and   decides  that  it   will   not  over- 
reach.    For  it  would    have  been   nugatory, 
to  have  peremptorily  said,    that   the  judg- 
ment would  not  over-reach,    without   men- 
tioning,   because    not    revived,     if    by    a 
subsequent  process,  it  could  have  been   re- 
vived, and  made  to  over-reach  by  relation. 
But  if,  as  was  argued  in  3   Mod.  189,  the 
scire  facias  be  a   distinct  action,    and    the 
judgment  on  it  a   new  judgment,  it  is  con- 
clusive that  the  judgment  on   it  does  not 
relate   back    to   the  first,    so    as   to    avoid 
mesne  purchases;  because,  in  that  case,  it 
would  be  the  second  judgment  which  would 
bind,    and   not   the    first;  as   it  is  only  by 
considering  the  first   as  the  real  judgment, 
and  the  second  merely  as  an  award  of  exe- 
cution on  the  first,  that  the  lien  can  be  pre« 
served.     For  the   statute   gives    the   elegit 
on  judgments  upon  which  executions 
144      may  issue ;  *but   if   the   second    be  a 
new   judgment,    then    the   execution 
issues  upon  that;  and  of  course  the   elegit 
could  only   issue  upon  the  judgment  in  the 
new    action    or   scire   facias;  which  would 
create  a  new  obligation,  and  would   be  the 
point  from  whence  the  lien   would   recom- 
mence.    Accordingly   in   the  case  in  the  3 
Mod.  where  judgment  was  obtained  against 
a  feme   sole,  who  afterwards  married,  and 
then  a  scire  facias  was  brought  against  hus- 
band   and    wife,  and,  upon  two  nibils  re- 
turned, judgment  obtained   against   them; 
after   which   the    wife    died,    and  a  second 
scire  facias  was  brought  against   the   hus- 
band alone;  and  it  was   held    that   it   lay: 
Which  could  not  have  been  the  case,  unless 
the  judgment    upon    the   first   scire   facias 
had  been    considered  a  new  judgment  alto- 
gether; for  if  it  had    related    back   to    the 
first,   that     was   a   judgment   against     the 
wife  only  before  the  marriage,    and   there- 
fore would   not    have    bound    the    husband 
after  her  death. 

This  reasoning  is  strengthened  by  the 
act  of  Assembly  concerning  executions, 
which  recites  that  the  plaintiff  may  take 
execution  within  a  year  after  the  judgment; 
and  therefore  impliedly,  that  he  cannot 
have  it  afterwards.  But,  when  he  can  no 
longer  have  execution,  the  lien  which  arises 
from  it  must  expire.  For  if  the  lien  is 
created  by  the  Court  merely  because  the 
plaintiff  has  a  right  to  sue  execution,  it 
must  follow,  that  when  he  has  no  longer  a 
right  to  the  execution,  there  can  be  no  lien. 
Because  the  lien,-  when  the  right  to  execu- 
tion expired,  lost  its  support ;  and  to  use  i 
the  language  of  lord  Coke  on  another  occa-  ■ 


sion,  became  a  flower  fallen  from  the  stock, 
without  any  thing  to  nourish  and  keep  it 
alive. 

These  arguments  are  the  stronger  in 
Hanbury's  case,  when  it  is  considered  that 
at  the  time  of  the  conveyances  no  scire 
facias  could  have  issued  on  those  judgments, 
without  special  leave  of  the  court,  on  ac- 
count of  the  length  of  time  which  had 
elapsed;   because  that   increased    the 

145  presumption  *of  payment  and   more 
completely    justified    the   purchaser. 

For  where  the  plaintiff  could  not  make  use 
of  the  process  of  the  Court  ex  debito  jasti- 
tiae,  it  rendered  the  presumption  greater 
that  the  right  was  extinguished. 

But  there  is  another  objection  to  those 
judgments,  namely,  that  at  the  time  of 
the  rendition  of  them  no  execution  could 
have  been  sued  upon  them  into  another 
county.  But  if  the  lands  are  only  bound 
because  execution  might  be  sued  against 
them,  it  follows,  necessarily,  that  where  no 
execution  could  issue  against  those  lands, 
they  could  not  be  bound.  For  how  absurd 
would  it  be  to  say  that  lauds  could  be 
affected  by  a  judgment,  upon  which  no  ex- 
ecution, that  would  reach  them,  could  issue. 
It  is  like  the  case  of  judgments  in  the 
Federal  Courts,  which  do  not  bind  the  lands 
in  any  other  state  than  that  where  the 
judgments  are  given ;  because  an  execution 
cannot  issue  into  any  other  state. 

Nor  does  it  alter  the  case,  that,  by  the 
subsequent  act  of  1772,  an  execution  against 
lands  might  be  issued  into  any  other  county 
upon  a  judgment  in  a  County  Court.  For 
the  Legislature  could  not  intend  that  it 
should  relate  to  expired  judgments,  which 
could  not  be  enforced  without  new  process. 
The  words  of  the  act  are  opposed  to  that 
idea.  For  they  give  the  clerk  power  to 
issue  execution ;  which  supposes  the  judg- 
ment to  be  capable  of  affording  an  execu- 
tion, without  any  new  act  to  be  done.  But 
when  no  execution  could  issue,  it  necessa- 
rily followed  that  it  was  not  a  case  contem- 
plated by  the  Legislature ;  And  the  Court 
will  not  extend  the  construction,  in  favor 
of  a  negligent  creditor,  to  the  injury  ot 
fair  purchasers,  who  are  seeking  to  avoid 
loss,  in  a  case  where  they  have  honestly 
laid  out  their  money,  upon  this  specific 
property;  whereas  the  creditor  is  seeking 
to  make  gain  out  of  property  which  he  did 
not  particularly  hazard  his  money  on  : 

146  and  the  *principle  of  universal  justice 
in  such  cases  is,  that   his   condition, 

who  seeks  to  avoid  loss,  is  better,  than 
his,  who  seeks  to  make  gain. 

But  as  the  judgment  only  binds  in  respect 
of  the  constructive  notice,  which  is  a  lesral 
fiction  and  a  creature  of  the  court.  The 
court,  by  analogy  to  the  record  laws,  will 
confine  the  lien  to  the  same  jurisdictions, 
and  limits,  as  the  recording  of  conveyances 
is  confined  to:  Which  will  be  no  incon- 
venience to  any  body,  as  the  creditor  will 
have  his  lien  over  reasonable  limits:  and 
the  purchaser  will  be  exposed  to  no  greater 
difBculty  in  enquiring  for  judgments,  Uian 
he  will  for  conveyances.  Whereas  the  in- 
conveniences, from  a  general  lien  all  over 
the  state,  will  be  incalculable,  and  intoler- 
able. For  there  are  ninety  County  Courts, 
six   Corporation   Courts,  and  eighteen  Dis- 
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trict  Courts ;  besides  the  Courts  of  gfeneral 
jnrisdiction.  So  that  the  labour  of  the  pur- 
chaser would  be  endless,  and  he  would  sooner 
relinquish  the  purchase  than  encounter  the 
difficulties. 

But,  in  addition  to  this,  the  opportunities 
of  frand,  which  it  would  afford,  would  be 
infinite ;  for  it  would  put  it  in  the  power  of 
the  debtor  and  creditor  to  deceive  all  man- 
kind. Thus  a  man  living'  in  Henrico  may 
have  a  judgment  rendered  against  him  over 
the  Allegrany ;  and  seven  and  twenty  years 
afterwards,  this  dormant  judgment  may  be 
tramped  up,  in  order  to  defeat  a  fair  pur- 
chaser, who  has  honestly  paid  his  money 
without  the  least  suspicion  of  any  incum- 
brance. An  observation  which  is  particu- 
larly applicable  to  the  present  case. 
Because  here  were  judg'ments  obtained,  in 
York,  27  years  before  the  commencement  of 
the  present  suit ;  and  it  is  now  sought  to 
charge  them  on  lands  in  Prince  Bd ward  and 
Cumberland.  Although  no  purchaser  of 
those  lands  would  ever  have  had  the 
slightest  suspicion  that  they  were  bound 
by  a  judgment  in  York. 

But  for  other  reasons,  the  judgments  in 
York  do  not  bind  these  lands. 

147  *1.  Because  at  the  time  of  the  con- 
veyances    no     scire    facias    from    a 

County  Court  ran  into  another  county 
against  the  terretenants,  who  must  be 
actually  summoned  in  person  or  upon  the 
lands ;  nor  can  it  even  now  run  into  another 
county,  upon  such  judgments.  For  the 
scire  facias  into  other  counties,  given  by 
the  act  of  Assembly,  is  only  against  parties 
to  the  judgments  and  their  representatives, 
and  not  against  other  persons.  So  that  if 
the  judgments  were  revived  by  scire  facias 
against  the  executors,  they  would  not  be 
effectual  against  the  purchasers. 

2.  Because  the  scire  facias,  as  between 
the  plaintiff  and  the  terretenant,  is  an  en- 
tire new  proceeding  altogether;  and,  being 
an  action  concerning  the  realty,  the  venue 
must  be  laid  in  the  county  where  the  lands 
lie,  as  necessarily  as  in  an  ejectment  or 
writ  of  right;  and  therefore  the  County 
Court  of  York,  having  no  jurisdiction  of 
lands  in  another  county,  could  not  try  the 
issue,  which  the  terretenant  might  think 
proper  to  make.  So  that  the  terretenant,  if 
accidentally  summoned  in  the  County  Court 
of  York,  might  plead  to  the  jurisdiction  of 
the  court ;  or,  failing  to  do  so,  he  might 
state  any  matter  in  bar  of  the  plaintiffs 
right,  and  then  the  Court  of  York,  not  hav- 
ing jurisdiction  of  the  subject  matter,  must 
desist  from  further  proceedings  in  the 
cause,  in  the  same  manner  as  every  court 
of  limited  jurisdiction  must  do,  whenever 
it  appears  that  the  question  is  beyond  the 
bounds  of  their  authority. 

Therefore,  under  every  point  of  view,  it 
may  be  affirmed  that  the  lien  was  at  an  end, 
and  that  Richard  Randolph  the  elder  might 
lawfully  convey. 

II.  The  re-acknowledgment  of   the  deed 
was  effectual  to  convey   the  estate  out  of 
the   grantor   from   the   date   of   the  re-ac- 
knowledg^ent,      so     as      to    defeat    cred- 
itors. 

148  *This  clearly  consists  with  the  view 
of  the  I#egislature ;  for  that  was  only 

to  enable  creditors  and   purchasers   to  en- 


quire for  the  title  and  to  find  out  the  true 
owner  of  the  estate :  Which,  is  as  effectually 
done  by  a  re-acknowledged  deed,  if  recorded, 
as  by  an  original  deed. 

But  then  a  technical  reason  is  urged 
against  it;  namely,  that  the  deed  being 
good  between  the  parties,  the  grantor  had 
nothing  to  dispose  of,  at  the  time  of  the 
re-acknowledgment';  and  therefore  the  re- 
acknowledgment  is  void.  That  argument 
however  is  not  found.  For  if  the  mere  ex- 
ecution of  the  deed  passed  the  estate  out  of 
the  grantor,  as  against  creditors  and  pur- 
chasers, then  the  giving  up  the  deed 
again  to  the  grantor  destroyed  the  grantees 
evidence  of  his  title;  and  therefore  the 
grantor  might  regrant  either  to  the  same 
or  another  person,  Litt.  Sect.  377:  Where 
it  is  said  **If  the  feoffee  granteth  the  deed 
to  the  feoffor  such  grant  shall  be  good, 
and  then  the  deed  and  the  property  thereof 
belongeth  to  the  feoffor  Ac, ,  and  when  the 
feoffor  hath  the  deed  in  hand,  and  is  pleaded 
to  the  court  it  shall  be  rather  intended  that 
he  Cometh  to  the  deed  by  lawful  means» 
than  by  a  wrongful  mean:"  Upon  which 
Lord  Coke  observes  **  Hereby  it  appeareth 
that  a  man  may  give  or  grant  his  deed  to 
another;  and  such  a  grant  by  parol  is 
good.  Co.  Litt.  232  (a)."  These  passages 
decide  the  very  poi^t;  and  shew  that  the 
grantee  may  give  up  his  deed  to  the 
grantor,  and  that  the  latter  may  avail  him- 
self of  the  benefit  of  it.  Of  course  it  fol- 
lows, that  he  may  grant  to  whomsoever  he 
pleases  ^afterwards. 

Nor  could  the  grantee  resume  his  title ; 
for,  as  by  statutory  conveyances  the  estate 
only  passes  by  the  deed  and  not  by  trans- 
mutation of  possession,  it  follows  that, 
when  the  grantee  cannot  shew  a  deed,  he 
can  claim  nothing  in  the  land.  Because  to 
recover  at  law,  he  must  produce  the  deed : 
But  this  he  cannot  do,  when  he  has 
149  not  the  possession  *^of  it ;  and  a  Court 
of  Equity  would  not  assist  him 
against  his  own  voluntary  surrender  of  the 
deed:  Whereas  the  second  grantee  would 
always  have  it  in  his  power  to  shew  proper 
title  papers;  and  consequently  his  right 
could  not  be  disturbed. 

It  is  therefore  like  the  case  of  a  deed  that 
is  cancelled  and  afterwards  re-delivered 
(which  is  admitted  to  be  good;)  because  it 
is  precisely  the  same  thing,  in  principle, 
by  whatever  means  the  property  in  the 
deed  is  lost;  for  it  cannot  be  material 
whether  it  is  lost  by  this  or  that  mode. 

But  the  re-acknowledgment  would  pass 
an  interest,  if  the  estate,  as  between  the 
grantor  and  grantee,  was  actually  trans- 
ferred. For  if  it  was  after  the  eight  months, 
then  it  would  pass  the  right,  which  had  re- 
sulted to  the  grantor  for  the  benefit  of  cred- 
itors and  purchasers:  And  if  it  was  before, 
then  it  passed  the  possibility  of  such  re- 
verter, as  it  is  now  clearly  held  that  a  pos- 
sibility is  assignable.  3  Term  Rep.  88; 
For,  the  grantee  being  in  possession  under 
the  grantor,  the  re-acknowledgment  would 
operate  either  as  a  confirmation  or  release 
of  the  interest. 

These  observations  have  been  made  upon 
the  supposition  that  the  whole  interest 
passed  out  of  the  grantor  upon  the  first  de- 
livery  of  the  deed.     But  in  truth  the  deed 
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passes  nothing,  as  to  creditors  and  pur- 
chasers, until  it  is  recorded.  For,  as 
against  creditors  and  purchasers,  the  act 
of  Assembly  makes  four  things  necessary 
to  be  done,  in  order  to  perfect  the  convey- 
ance. 1.  Writing;  2.  Indenting;  3.  Seal- 
ing; 4.  Recording.  For  the  words  are 
**That  no  lands  Ac.  shall  pass,  alter  or 
change  from  one  to  another  Ac.  by  bargain 
and  sale,  lease  and  release,  deed  of  settle- 
ment to  uses,  of  feoffment,  or  other  instru- 
ment, unless  the  same  be  made  by  writing, 
indented,  sealed  and  recorded  &c.'*  So  that 
all  four  are  absolutely  requisite  against 
creditors  or  purchasers;  and  the  absence  of 
either  of  those  things,  will  leave  the  estate, 

as  to  them,  in  the  grantor  still. 
150  *It  is  therefore,  as  to  creditors  and 
purchasers,  exactly  like  the  case  of 
.  the  statute  of  enrollments  in  England, 
passed  in  the  27  H.  8,  Cap.  16 :  From  which 
9ur  act  of  Assembly  appears  to  have  been 
copied;  as  the  words  are  nearly  the  same, 
except  that,  that  statute,  although  it  says 
no  estate  shall  pass  without  enrollment, 
does  not  declare,  in  so  many  words,  that 
the  conveyance  shall  be  good  between  the 
parties  to  the  deed,  as  our  act  of  Assembly 
does:  But,  in  practice,  the  courts,  there, 
have  put  the  same  construction  on  it. 

Now  it  has  always  ^been  held  under  the 
statute  of  enrollments,  that,  until  the  en- 
rollment is  actually  made,  the  estate  abides 
in  the  grantor  against  creditors  and  pur- 
chasers: So  here,  the  deed,  until  it  is 
actually  recorded,  has  no  efiFect  against 
either  creditors  or  purchasers;  but,  as  to 
them,  the  estate  remains  in  the  grantor. 
For  the  right  of  the  creditors  and  pur- 
chasers is  more  than  an  estoppel ;  it  is  an 
actual  beneficial  interest,  which  the  act 
prevents  from  passing  out  of  the  grantor 
at  all,  unless  the  prescribed  regulations  are 
observed.  So  that  the  deed  before  it  is  re- 
corded only  passes  part  of  the  interest  out 
of  the  grantor  and  not  the  whole ;  like  the 
case  of  a  conveyance  of  an  estate  tail  or 
any  lesser  interest  out  of  the  fee. 

But  then  perhaps,  it  will  be  said  that   ac- 
cording to  this  construction  a  man  would 
lose  his  estate,  against  creditors  and  pur- 
chasers, on  the  next  day  after  his  deed  was 
executed,    provided  it   was   not   previously 
recorded ;  although  it  might  actually  be  re- 
corded within   eight     months    afterwards. 
This  however   would  not  be   correct.     For 
when  it  has  been  recorded  it  is  good  by  rela- 
tion from  the  day  of  the  date.     2  Inst.  674. 
Because  when  several  things  are  necessary 
to  be  done,  in  order  to  perfect  any  act,  when 
the  last  is  done  it  relates   back  to  the  first; 
and  the  whole   are   good  ab  initio.    1  Wils. 
212;  Hob.  22;  Ventr.360.  Therefore  although 
the  deed  is  not  good,    as   to  creditors 
151      and  ^purchasers,  before  it  is  recorded, 
yet  after  it  has    been   recorded   it  re- 
lates back  to  the   delivery,    and   avoids  the 
rights  of  all  other  persons  indiscriminately ; 
because  the   grantee,    having  by  law  eight 
months    allowed    him    to   record  it  in,  was 
guilty  of  no  fault  in   not    doing  it  sooner; 
and  as  he  had  made   the   first   contract,  he 
had  the  first   right  in   conscience.     So  that 
the    relation    in   such    a   case   wrought   no 
injustice.  I 

Bui  if  nothing  passed   against   creditors  > 


and  purchasers  by  the  first  delivery,  then 
the  grantor  had  an  interest  to  pass  by  the 
re-acknowledgment.  For  he  had  that  por- 
tion of  the  estate  which  remained  in  him  for 
the  benefit  of  creditors  and  purchasers; 
and  this  interest  he  might  well  grant  not- 
withstanding the  de«*d.  Hinds  case,  4  Co. 
71 :  Where,  Ha  we  bargained  and  sold  lands 
to  Libbe,  and  before  enrollment,  levied  a 
fine  to  him ;  and  it  was  held  that  the  fee 
passed  by  the  fine.  Which  proves  two 
things  expressly,  1.  That  the  estate  re- 
mains in  the  grantor  until  the  enrollment; 
2.  That  the  grantor  may  pass  that  estate  to 
his  own  lirrantee.  So  that  it  is  precisely 
our  case,  as  far  as  respects  creditors  and 
purchasers;  and  proves  that,  as  to  them, 
the  land  is  considered  as  remaining  in  the 
grantor  until  the  deed  is  recorded ;  but  that 
when  it  is  recorded,  it  takes  effect  from  the 
delivery  by  relation,  and  destroys  the  rights 
of  the  creditors  and  purchasers. 

An3*  other  construction  produces  incon- 
sistency in  the  effects  of  the  act.  For  if 
the  deed  ipso  facto,  by  the  first  acknowl- 
edgment, passed  the  whole  estate  into  the 
grantee,  it  would  be  difficult  to  conceive  how 
it  would  revest  in  the  grantor,  for  the  ben- 
efit of  creditors  and  purchasers,  after  the 
eight  months  had  elapsed.  Because  the  act 
does  not  declare  that  the  estate  shall  re- 
vest, but  that  the  deed  shall  be  void  only. 
Now  the  deed  might  be  void,  and  yet  the 
estate,  once  vested  in  the  grantee,  would 
remain  there,  and  could  not  revest 
152  *in  the  grantor,  by  the  words  of  the 
act  of  Assembly,  without  a  new  deed. 
But  then  it  will  be  said  that  admitting 
this  construction  to  be  right,  this  was  not 
a  new  deed,  but  a  mere  re-acknowledgment 
of  the  old  one;  which  according  to  the 
Chancellors  reasoning  can  mean  nothing 
more  than  an  acknowledgment  that  it  was 
delivered  the  day  of  its  first  date.  This 
position  is  never  true;  because  when  it  is 
re-acknowledged,  the  grantor  repeats  the 
ceremony,  and  says  in  the  presence  of  the 
witnesses  that  he  acknowledges  it  to  be  his 
seal,  and  delivers  it  as  his  act  and  deed. 
So  that  it  is  in  fact  always  an  act  of  the 
day  of  its  re-acknowledgment.  But  how- 
ever true  the  position  may  be  in  general,  it 
is  certainly  not  so  in  this  particular  case.  ' 
Because  the  grantor  here  has  actually  | 
caused  the  real  date  of  the  re-acknowiedg-  i 
ment  to  be  noted  by  the  witnesses;  thereby  I 
manifesting  his  design  that  it  should  be 
considered  as  an  act  of  that  day. 

Nor  is  it  a  circumstance  of  small  weight 
that  the  general  custom  and  practice  of  the 
country  is  conformable  to  the  exposition 
which  we  contend  for.  Many  deeds,  soon 
after  the  act  of  Assembly  was  first  made, 
were  re-acknowledged  and  recorded  in  the 
proper  Courts ;  and  the  practice  has  been 
continued  in  various  instances  down  to  the 
present  day.  So  that  the  proportion  of 
estates,  held  under  deeds  in  that  situation, 
is  probably  very  great.  Therefore  admit- 
ting the  construction  to  have  been  mistaken 
at  first,  it  is  certainly  better  that  it  should 
be  adhered  to,  upon  the  principle,  that  com- 
mon error  makes  the  law,  than  that  a  third 
part  perhaps  of  all  the  titles  in  the  state 
should  be  overturned. 
It  is  upon  this  principle  that  if  a  decision    | 
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of  a  Court  is  against  a  statute,  the  decision, 
though  wrong,  will  always  after  be  adhered 
to.  Vet  the  decision  no  more  repeals  the 
act,  than  the  custom  of  the  people ;  but  the 
court  adheres  to  it  as  a  less  evil  than  un- 
certainty in  the  law. 

153  *  Accordingly     instances     are     not 
wanting,  both  in  England  and  in  this 

country,  where  men  acting  under  a  com- 
mon delusion  with  respect  to  the  law  have 
been  protected.  Thus  in  the  case  of  Long 
T.  The  Deane  and  Chapter  of  Bristow,  1  Roll, 
ab.  378.  Where  a  lease  was  raad<*,  by  the 
Deane  and  Chapter,  at  a  time  when  it  was 
supposed  that  the  statute  of  Eliz.  did  not 
bind  the  King,  and  afterwards  it  was  held 
that  it  did;  yet  because  the  law  had  been 
mistaken  the  lease  was  supported.  So  in 
this  court  in  the  case  of  Currie  v.  Donald,  2 
Wash.  63,  the  custom  of  the  country  was 
mentioned  as  a  circumstance  of  weight: 
And  Branch  v.  Burnley*  Nov.  1799,  was  ex- 
pressly decided  upon  the  ground  of  the  cus- 
tom. The  language  of  one  of  the  Judges 
in  that  case,  after  stating  the  situation  of 
the  law  record  was,  *^In  equity  the  custom 
is  set  forth,  and  though,  as  stated  in  the 
demurrer  it  was  illegal,  yet  since  the  prac- 
tice had  impressed  on  the  minds  of  the 
people,  an  idea  of  its  legality,  and  under 
that  idea  the  payment  was  made,  he  ought 
in  this  court  to  have  the  benefit  of  it." 
Now  there  can  be  no  difference  whether  the 
custom  is  illegal  by  common  law  or  statute. 
For  the  law  is  equally  binding  in  either 
case,  and  therefore,  if  custom  can  sanctify 
a  mistake  with  regard  to  the  one,  it  may 
with  regard  to  the  other. 

There  is  nothing  in  the  objection  that  the 
marriage  was  already  had.  before  the  deed 
was  re-acknowledged;  because  the  recital 
should  be  considered  as  surplusage,  and 
then  the  consideration  of  the  money  and 
blood  was  sufficient  to  pass  the  estate; 
which  could  not  be  avoided,  because  the 
marriage  contract  would  prevent  the  convey- 
ance from  being  considered  as  voluntary, 
in  the  same  manner  as  if  a  deed  is  ex- 
pressed to  be  made  for  the  consideration  of 
live  shillings,    when    full   value    was 

154  ^actually  paid,  the   estate  passes  and 
the  true  sum   paid  will   secure   it    to 

the  grantee. 

The  result  is,  that  the  re-acknowledgment 
was  sufficient ;  and,  as  the  deed  was  recorded 
within  eight  months  afterwards,  it  is  good 
against  creditors. 

III.  But  if  the  deed  is  void  because  not 
recorded  within  the  eight  months,  then  the 
contract  was  not  well  executed ;  and  there- 
fore on  account  of  the  fraud  may  now  be 
enforced. 

For  the  contract  was  not  merged  in  the 
deed;  because  Beverley  was  no  party  to  it; 
and  did  not  even  known  that  it  had  been 
made  until  long  after  the  eight  months  had 
expired.  It  was  therefore  a  transaction  be- 
tween other  persons  without  his  privity  or 
consent;  and  consequently  could  not  affect 
his  contract,  which  he  had  a  right  to  have 
effectually  fulfilled. 

The  4  sect,  of  the  act  of  Assembly  makes 
no  difference;  1.  Because  that  means  the 
actual    settlement    itself  and  not  the  mere 
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agreement  for  it.  2.  Because  that  was  in- 
tended to  operate  on  the  claims  of  the  hus- 
band and  wife  or  their  trustees  only,  and 
not  upon  those  of  third  persons.  3.  Because 
Beverley  was  a  purchaser  for  money  actually 
paid ;  and  therefore  it  does  not  stand  on  the 
common  footing  of  a  marriage  contract.  4. 
Because  the  execution  was  a  fraud  upon 
Beverley.  For  the  father  and  son,  who 
pretended  to  have  the  articles  executed  and 
did  not  do  it  effectually,  were  guilty  of  a 
fraud,  in  the  same  manner  as  in  the  case 
of  an  underhand  agreement  to  pay  back 
money,  contrary  to  the  tenor  of  the  con- 
tract. 2  Pow.  Contr.  164.  Others,  there- 
fore, will  not  be  allowed  to  take  advantage 
of  the  omission  to  record ;  for  that,  on  ac- 
count of  the  fraud  can  create  no  right :  But 
Beverley  is  left,  at  liberty,  to  avoid  what 
has  been  done,  and  to  assert  his  contract. 
2  Pow.  Contr.  55. 

But  if  the  contract  remains,  then  it 
specifically  binds  the  lands;  for  the  act  does 
not  avoid  the  contract  but  only  the  deed. 
So  that  if  the  contract  was  never 
155  merged  it  remained  with  all  its  *con- 
sequences,  and  formed  a  lien  on  the 
lands  even  against  judgments.  2  Pow. 
Contr.  58. 

IV.  If  the  deed  be  not  good,  and  the 
marriage  contract  cannot  now  be  carried 
into  effect,  still  as  the  judgments  are  no 
lien  on  the  estate,  the  mortgagees  will  be 
preferred. 

Because  they  have  the  title  of  the  heir  at 
law ;  and  being  purchasers  they  have,  at 
least,  an  equal  equity  with  the  creditors; 
Therefore  having  got  the  legal  estate  from 
the  heir,  they  must  prevail  against  the 
creditors. 

Nor  does  the  deed  alter  the  case ;  because 
the  resulting  interest  for  creditors  and  pur- 
chasers descended  on  the  heir,  who  might 
lawfully  convey  it:  For  the  mortgage, 
which  is  a  sale  pro  tanto,  is  good,  although 
the  heir  will  be  liable  to  the  creditors  for 
the  value  of  the  alienations.  This  posi- 
tion, evident  in  itself,  is  particularly  true 
in  the  present  case;  Because  it  is  in  his 
character  of  heir  that  Richard  Randolph  is 
sued.  Which  indeed  was  absolutely  neces- 
sary; for  in  any  other  mode  he  would  not 
have  been  liable;  nor  could  a  suit  in  any 
other  form  have  been  maintained  against 
him ;  because  the  statute  only  renders  dev- 
isees liable;  and  as  he  was  not  a  devisee, 
if  the  deed  be  void,  and  the  same  as  if 
never  made,  he  must  be  liable  as  heir  or 
not  at  all. 

The  mortgagees  therefore  have  got  the 
legal  estate;  and  the  Court  will  not  take  it 
away,  from  them,  in  favour  of  the  other 
creditors  who  have  no  superior  equity. 

Duval  on  the  same  side  contended  that 
Richard  Randolph  the  son  was  a  bona  fide 
purchaser  of  the  estate,  and  therefore  would 
not  be  affected  by  implied  notice  of  the 
judgments:  1  Ek).  cas.  ab.  354;  2  Eq.  cas. 
ab.  682 ;  1  Ca.  ch.  37.  That  the  re-acknowl- 
edgment of  the  deed  was  sufficient;  or  if 
not,  still  it  would  operate  as  a  covenant  to 
convey ;  or  if  the  deed  was  void,  that 
156  the  fee  ^descended  on  the  son,  who 
might  fence  against  the  creditors 
with  the  equity  arising  out  of  the  contract. 
Upon    which    points   he   cited    Shep.  Kpit. 
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273,  407;  Cro.  Eliz.  217;  2  K(^.  cas.  ab.  683;  1 
£q.  cas.  ab.  358.  That  the  judgments  were 
not  a  lien  after  the  year  and  day;  for  the 
negligence  of  the  creditors  will  postpone 
them.  Besides,  as  to  some  of  the  lands  the 
judgments  never  did  afiFect  them ;  because 
they  were  purchased  by  Richard  Randolph 
the  elder,  after  the  rendition  of  the  judg- 
ments. In  support  of  these  propositions 
he  referred  to  2  Eq.  cas.  ab.  684,  362 ;  3  Atk. 
273,  357;  2  Inst.  470;  2  Salk.  598;  2  Bac.  ab. 
343,  362,  364,  596;  Rol.  470;  Cro.  Jac.  424, 
477 ;  2  Hugh  ab.  790,  893 ;  2  Mo.  Ent.  390,  391. 

Hay  for  the  appellees.  Made  four  points. 
1.  That  Wayles*  executors  were  creditors 
by  bond.  2.  That  the  judgments  were  a 
lien  on  the  lands.  3.  That  the  deed  was 
void  as  to  creditors.  4.  That  the  deed  to 
David  Meade  Randolph  was  not  for  a  valu- 
able consideration.  Which  observation,  he 
said,  also  applied  to  that  of  Richard  Ran- 
dolph junior,  for  the  Curies  estate. 

As  to  the  first  point : 

The  effect  is  the  same,  as  if  Bevins  him- 
self had  sued ;  for  the  debt  was  originally 
due  by  bond;  and  if  the  money  had  been 
paid  by  a  person  not  security  thereto,  and 
he  had  taken  an  assignment  of  it,  he  would 
have  been  a  bond  creditor.  So  if  the  ex- 
ecutors of  Wayles  had  had  it  assigned  to  a 
third  person  for  their  use ;  because  a  Court 
of  £«quity  would  not  have  permitted  the 
defendants  to  plead  the  payment.  If  bond 
creditors  are  satisfied  out  of  the  personal 
estate,  the  simple  contract  creditors  shall 
have  payment  out  of  the  real:  Which  is 
more  than  what  is  contended  for  here.  Be- 
cause there  the  satisfied  bond  is  revived  in 
favor  of  another  person ;  but  here  it  is  only 
asked  that  the  same  bond  may  be  made 
effectual  in  favor  of  the  representa- 
157  tives  of  one  who  was  origiiially  *a 
party  to  it;  and  this  for  the  benefit 
of  the  security  too,  which  is  a  favorable 
case. 

As  to  the  second  point: 

If  the  judgments  gave  a  lien,  when  in 
force,  they  will  when  revived.  There  is  no 
necessity  for  taking  out  execution,  but  the 
plaintiff  may  continue  the  entry  on  the  rec- 
ord, 2  Bac.  ab.  362;  and  therefore  the 
lien  attached  notwithstanding  the  subse- 
quent alienation  of  the  land.  The  Stat.  13 
E&.  1,  which  gave  the  scire  facias  makes  no 
other  difference  in  the  common  law,  than 
merely  to  continue  the  execution,  and  en- 
able the  plaintiff  to  carry  the  judgment 
into  effect  at  a  later  time  than  he  could 
have  done  at  common  law.  So  that,  upon 
this  statute  execution  may  go  at  any  time, 
if  the  notice  mentioned  in  the  act  is  given  ; 
and  therefore,  upon  Mr.  Call's  own  ground, 
the  lien  continued  as  the  execution  might 
be  issued.  If  the  plaintiff  sues  an  elegit, 
although  he  never  executes  it,  or  makes  an 
entry  on  the  roll,  the  lien  will  continue 
and  he  may  defeat  a  future  sale.  There- 
fore the  argument,  on  the  other  side,  goes 
to  prove,  that  there  is  a  difference  between 
a  judgment  revived  by  the  law,  and  one 
kept  alive  by  the  party  himself;  which 
cannot  be  true.  The  scire  facias  is  but  a 
mere  judicial  writ;  and  the  entry  is,  that 
the  plaintiff  may  have  execution  of  the 
judgment;  upon  which  no  damages  are 
given.     So  that   to  every  intent  it  is  but  a 


mere  restitution  of  the  original  judgment 
and  its  consequences.  Of  course,  if  it  ever 
was  a  lien  on  the  land,  which  is  admitted, 
that  lien  remains  unimpaired. 

As  to  the  third  question : 

The  deed  not  having  been  recorded  within 
the  time  prescribed  by  law  is  absolutely 
void;  or  else  the  ways  of  law,  like  The 
ways  of  Heaven,  are  dark  and  intricate, 
puzzled  with  mazes,  and  perplexed  with 
errors.  The  re-acknowledgment  has  not 
the   effect  which  has  been  contended 

158  for ;  because  *the   act   is  that  the  re- 
cording of  the   deed    shall  take  place 

within  eight  months  from  the  sealing  and 
delivery ;  which  means  the  original  sealing 
and  delivery,  and  the  subsequent  re-ac- 
knowledgment is  vain  and  ineffectual* 
Shep.  touch.  69.  If  the  deed  had  been  de- 
livered up  to  be  cancelled,  it  would  have 
been  good;  but  this  was  not  done  in  point 
of  fact;  and  therefore  the  defendants  must 
contend,  that  it  was  a  surrender  of  the  old 
deed  to  be  cancelled.  But  that  position 
cannot  be  maintained ;  for  the  fact  is  not 
so;  and  the  re-acknowledgment  only 
amounts  to  a  confession  that  he  delivered 
it  on  the  day  of  the  original  date :  Whereas 
a  new  deed  implies  the  contrary;  for  a 
new  deed  respects  time  future  only,  but  the 
old  deed  comprehends  also  the  interval  of 
time  between  the  date  of  the  old  deed  and 
the  re-acknowledgment.  That  the  re-ac- 
knowledgment is  vain  is  clear  from.  Perkins 
Sect.  154,  who  savs,  ''It  is  to  be  known  that 
a  deed  cannot  have  effect  at  every  delivery 
as  a  deed;  for  if  the  first  delivery  take 
effect,  the  second  delivery  is  void.  As  in 
case  an  infant,  or  a  man  in  prison,  makes 
a  deed,  and  deliver  the  same  as  his  deed, 
&c.  and  afterwards  the  infant  when  he 
Cometh  to  his  full  age,  deliver  again  the 
same  deed  as  his  deed  which  be  delivered 
before  as  his  deed,  this  second  delivery  is 
void.  But  if  a  married  woman  deliver  a 
bond  unto  me,  or  other  writing  as  her  deed, 
this  delivery  is  merely  void ;  and  therefore 
if  after  the  death  of  her  husband  she  being* 
sole,  deliver  the  same  deed  again  unto  me 
as  her  deed,  the  second  delivery  is  good  and 
effectual.'*  This  doctrine,  which  is  con- 
firmed by  Lord  Mansfield  in  Goodright  v. 
Straphan,  Cowp.  204,  proves,  clearly,  that 
a  re-acknowledgment,  where  the  first  deliv- 
ery has  actually  had  effect,  has  no  opera- 
tion. But  in  the  present  case  the  original 
execution  and  delivery  of  the  deed  had  full 
effect,  and  therefore  the  subsequent  re-ac- 
knowledgment was  void.  It  is  said,  in- 
deed, that  no  estate  passed  until   the 

159  deed   was   recorded ;  but,  *by  the  ex- 
press   words   of   the   act,   the  deed  is 

good  between  the  parties:  Which  completely 
answers  the  argument.  When  the  deed  was 
re-acknowledged  the  estate  was  already  in 
the  grantee,  and  therefore  the  only  effect 
of  the  doctrine,  contended  for  on  the  other 
side,  would  be  to  give  a  longer  time  for  re- 
cording the  deed  than  the  law  allows.  But 
if  the  re-acknowledgment  would  have  been 
good,  between  the  parties  themselves,  as  a 
new  deed;  yet,  the  positive  words  of  the 
law  had  already  operated  on  the  old  one,  so 
as  to  avoid  it  in  favour  of  the  creditors ; 
and  had  put  it  out  of  the  power  of  the  par- 
ties to  defeat  them  by  any  act  of  theirs. 
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As  to  the  fourth  point: 

The  question  is  if  this  princely  provision 
by  a  father  for  his  son  shall  be  good  against 
creditors?  There  is  no  decision  in  this 
state  which  supports  the  claim  set  up  in 
favor  of  the  son ;  and  the  welfare  of  the 
country  is  certainly  opposed  to  it.  The 
deed  itself  shews  him  to  be  a  mere  vol- 
unteer, and  if  it  was  for  a  valuable  consid- 
eration he  ought  to  prove  it.  Even  mar- 
riage is  not  shewn  to  be  the  consideration. 
The  letter  of  Thomas  Mann  Randolph, 
which  says  that  he  would  consent,  if  Rich- 
ard Randolph  the  father  would  give  his 
son  David  Meade  Randolph  an  estate  and 
put  him  into  possession  of  it,  does  not  alter 
the  case.  For  if  a  father  conveys  an  estate 
to  his  son,  without  any  previous  treaty  it 
would  be  clearly  void ;  and  then  the  ques- 
tion is,  whether  there  was  a  sufficient  com- 
munication in  the  present  case?  The  letter 
states  that  the  writer  will  consent,  if  the 
estate  is  given;  but  it  does  not  appear  that 
Richard  Randolph  the  father  was  at  all 
moved  thereby.  For  in  his  letter  to  his 
son  David  he  takes  no  notice  of  it,  but  ap- 
pears to  have  acted  from  parental  tender- 
ness only.  His  language  is,  that  he  had 
long  intended  to  give  him  the  estates.  So 
that  he,  in  fact,  only  gave  it  at  one  time 
instead  of  another.  The  deed  was  written 
under  the  direction  of  Richard 
160  ^Randolph  and  only  states  affection 
and  advancement.  Thereby  plainly 
proving,  that  he  did  not  act  under  the  idea 
of  a  contract,  but  from  motives  of  affection 
only.  Consequently  unless  it  could  be 
shewn,  that  if  a  father  makes  a  conveyance 
because  his  son  is  about  to  be  married,  it 
will  be  good  against  creditors,  the  defence 
in  the  present  case  cannot  be  supported. 
For  it  makes  no  difference  that  Thomas  M. 
Randolph  required  it  as  a  condition ;  since 
it  does  not  appear  that  the  requisition  had 
any  effect,  upon  the  mind  of  Richard  Ran- 
dolph. Besides,  the  letter  did  not  ask  a 
settlement  on  the  wife;  but  merely  on 
David  himself ;  so  that  the  interest  of  the 
wife  does  not  appear  to  have  been  contem- 
plated. If  it  had  required  a  settlement  on 
the  husband  and  wife,  and  the  conveyance 
had  pursued  the  requisition  it  might  be 
argued  from ;  but  here  was  nothing  to  shew 
that  any  regard  was  paid  to  the  wife;  and 
although  Thomas  M.  Randolph  might  have 
intended  her  benefit,  he  did  not  say  so; 
and,  Richard  Randolph  was  not  bound 
thereby,  if  he  had.  Richard  Randolph  was 
largely  indebted  at  the  time,  and  Thomas 
M.  Randolph,  who  was  his  security  in  one 
instance,  knew  It.  His  object  therefore, 
was  to  put  the  property  out  of  the  reach  of 
the  creditors;  and  consequently,  as  to  them 
the  transaction  was  void.  But,  if  that  was 
not  the  motive,  still  it  was  voluntary,  and 
therefore  of  no  effect  against  creditors.  So 
that  either  way  the  conveyance  forms  no 
defence  against  the  creditors.  Richard 
Randolph  perhaps  acquired  credit  on  this 
very  property;  and  therefore  the  creditors 
ought  to  be  satisfied  out  of  it :  Bspecially  as 
David  shews  no  settlement ;  but  may  do  as 
he  pleases  with  it  under  the  deed,  and  may 
totally  deprive  the  wife  and  children  of  it. 
Therefore,  if  marriage  be  a  sufficient  con- 
sideration against  fair  creditors  at  all,  yet. 


as  it  is  not  shewn  to  have  5een  the  consid- 
eration of  the  present  deed,  it  will  not  avail 

the  defendants  in  the  esse  before  the 
161      Court;  but  this  ^property   as   well  as 

Curies,  will  be  declared  subject  to  the 
demands  of  the  creditors. 

Warden,  contra.  Spoke  to  the  same  effect 
with  Call,  and  cited  in  addition  Com.  Dig. 
63-4;  Cro.  Jac.  52. 

Marshall,  for  the  appellants.  1.  The  ex- 
ecutors of  Wayles  are  not  specially  cred- 
itors. For  the  original  debt  has  been  paid 
to  the  obligee  and  no  action  to  recover  it, 
is  sustainable  at  common  law ;  because  the 
bond  having  been  paid  off,  and  not  as- 
signed, lost  its  obligation.  It  is  not  true 
that  the  executors  are  in  the  place  of  an 
assignee ;  for  the  assignment  preserves  the 
bond,  but  the  payment  destroys  it. 

The  principle  that  the  court  goes  on,  in 
the  case  of  marshalling  assets,  is  not  cor- 
rectly stated,  by  the  opposite  counsel ;  for 
it  is  not  that  the  specialty  debt,  is  revived 
in  favor  of  the  simple  contract  creditor, 
but  that  the  specialty  creditor,  having  two 
funds,  has  contrary  to  equity,  taken  the 
personal  estate  from  the  simple  contract 
creditor,  and  thereby  let  the  real  estate 
which  ought  to  have  contributed,  go  quit 
of  bearing  any  proportion  of  the  debts. 
An  act  which  operates  as  a  fraud;  because 
it  relieves  the  land  that  was  justly  bound, 
to  the  prejudice  of  a  fair  creditor,  contrary 
to  the  rule  of  equity,  which  uniformly 
compels  the  party,  having  two  funds,  to 
resort  to  that,  which  does  not  interfere 
with  the  claim  of  him,  who  has  but  one. 
But  that  is  not  our  case;  For  this  is  not  a 
question  concerning  the  unjust  exercise  of 
a  right  against  two  funds:  but  whether 
a  man,  who  has  paid  off  anothers  debt, 
without  taking  an  assignment  of  it,  shall 
be  permitted  to  the  prejudice  of  third  per- 
sons, to  revive  the  debt  which  had  been 
extinguished  by  his  own  act?  It  is  there- 
fore not  within  the  principle  of  marshalling 
assets. 
Moreover  that  principle   is  never  applied 

to  affect  a  purchaser;  because  he  has 
162      as  much  equity  as  *the  claimant,  and 

he  has  the  law  besides.  But,  in  this 
case,  a  Court  of  Ek^uity  is  called  on  to  assert, 
to  the  injury  of  fair  purchasers,  a  principle 
invented  for  the  sake  of  effecting  justice. 
An  attempt  contrary  to  the  nature  of  that 
court;  which  always  refuses  to  act  when  in- 
justice would  fo]low  from  it.  But  in  the 
present  case  the  plaintiffs  had  at  most  only 
an  equitable  claim ;  and  therefore  it  would 
be  monstrous  to  set  it  up,  after  it  had  been 
extinguished,  in  order  to  avoid  the  mesne 
acts  of  others. 

The  question  has  a  great  resemblance,  in 
principle,  to  the  case  of  old  incumbrances 
in  the  doctrine  of  mortgages.  For,  there, 
an  old  incumbrance  will  protect  a  latter 
mortgage,  if  it  has  not  lost  its  legal  force ; 
but,  if  it  has  lost  its  legal  effect,  it  will 
not,  Pow.  Mortg.  215.  So  in  this  case  the 
bond,  if  it  had  not  lost  its  legal  effect, 
might  have  availed  the  plaintiffs;  but  hav- 
ing been  paid  off,  by  one  of  the  obligors, 
its  legal  force  is  gone;  and  therefore  the 
executors  can  only  be  considered  as  simple 
contract  creditors. 
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2.  The  judgments  are  not  specific  liens 
on  the  lands. 

At  common  law  lands  were  not  bound, 
and  the  lien  is  only  in  consequence  of  the 
statute ;  which  does  not  bind  them,  in  ex- 
press terms,  but  only  by  implication.  The 
lien  is  a  mere  creature  of  the  Court,  result- 
ing by  construction  from  the  election  given 
to  the  creditor  by  the  statute ;  and  therefore 
the  Court  will  never  extend  it  beyond  the 
limits  of  public  convenience.  No  case  has 
been  produced  where  lands  conveyed  after 
the  year  and  day  were  held  to  be  bound ; 
nor  indeed  can  such  an  inference  be  fairly 
drawn,  when  there  is  no  right  to  take  an 
execution.  For  the  lien  is  predicated  on, 
and  is  only  co-extensive  with  the  right  to 
take  execution.  If  the  case  be  taken  by 
analogy  to  real  actions  it  is  clear.  For  in 
those  the  lien  is  gone  when  the  right 

163  to  take  *execution   ceases;  which    is 
the  same  principle  contended  for,    in 

the  case  now  before  the  Court. 

It  is  said  that  the  scire  facias  revives 
every  thing.  But  that  can  only  be  where 
the  right  is  continuing;  for  it  cannot 
retroact  upon  a  mesne  act,  where  the  right 
has  ceased.  The  statute  which  gave  the 
scire  facias  does  not  say  it  shall  overreach 
mesne  acts;  and  the  lien  is  gone  before  the 
scire  facias  becomes  neces^ry. 

The  argument,  that  the  scire  facias  i^  a 
judicial  writ,  and  that  a  release  of  the  ex- 
ecution will  discharge  it,  proves  nothing ; 
for  it  will  also  be  released  by  a  release  of 
all  actions;  and  therefore  it  may  as  well 
be  called  an  action  as  an  execution.  Rela- 
tion is  fair  between  the  parties;  but  it 
would  be  iniquitous,  that  it  should  have 
effect,  against  third  persons;  and  accord- 
ingly it  never  does,  unless,  in  favour  of  one 
who  has  a  superior  equitable  or  legal  right. 
Suppose  a  legal  title  extinguished  and  af- 
terwards revived,  would  this  revival  avoid 
the  mesne  act  against  a  third  person,  who 
had  innocently  acquired  a  title  in  the  mean 
time?  It  would  be  shocking  that  it  should ; 
and  the  law  would  never  countenance  such 
injustice.  Yet  that  is  the  amount  of  the 
principle  contended  for,  on  the  other  side. 

It  is  said  that  since  the  statute,  if  notice 
is  given,  execution  may  go  at  any  time. 
But  this  is  contrary  to  all  practice;  the 
statute  never  was  so  understood ;  and  the 
mischiefs  of  such  a  doctrine,  to  creditors 
and  purchasers,  would  be  incalculable. 

It  is  not  true  that  there  is  no  difference 
between  the  case  at  bar,  aind  one  where  the 
plaintiff  continues  his  elegit  on  the  roll. 
For  the  continuance  is  a  notice  to  the 
world,  as  much  as  the  original  judgment, 
and  of  itself  imports  that  the  judgment 
has  not  been  satisfied ;  whereas,  when  no 
further  steps  are  taken,  it  affords  a  pre- 
sumption that  the  judgment  has  been 

164  satisfied.     This  ^doctrine   is  applica- 
ble   to   all   the  judgments;  but  as  to 

those  of  York  Court  it  is  entitled  to  still 
greater  weight.  ■  For,  as  it  is  the  case  of  a 
lien  by  implication  merely,  it  will  not  be 
extended,  by  the  court,  to  all  judgments 
indiscriminately. 

Generally  speaking  when  the  law  obliges 
a  man  to  take  notice  of  any  act,  it  affords 
the  means  of  doing  it.  But  how  can  that 
take    place,    in    the   case   of   County  Court 


judgments?  For  the  County  Courts  are  so 
numerous  that  no  prudence  or  industry 
could  enable  a  purchaser  to  guard  against 
them.  No  matter  how  many  transfers  may 
have  taken  place;  no  matter  how  many 
years  may  have  elapsed  since  the  judgment 
was  rendered  ;  no  matter  how  many  precau- 
tions may  have  been  taken  to  guard  against 
injury^,  the  judgment  would  overreach  them 
all,  and  bind  the  lands  in  the  hands  of  the 
innocent  purchaser.  So  that  the  shackles 
on  property  would  be  infinite;  especially, 
when  it  is  considered  that  judgments  are 
always  docketed  in  the  names  of  the  plain- 
tiffs and  not  of  the  defendants :  A  purchaser 
therefore,  before  he  could  venture  to  con- 
tract, would  be  obliged  to  search  through 
all  the  judgments  of  all  the  courts  in  the 
countrv.  A  labour  which  would  be  endless, 
and  the  pursuit  intolerable. 

The  true  idea  therefore  is,  that  the  lien 
should  be  confined  to  the  same  courts,  which 
the  law  requires  the  recording  of  deeds  to 
be  confined  to.  So  that  a  man  should  not 
be  obliged  to  search  further  for  a  judgment 
than  for  a  deed :  ^specially  as  the  L/egisla- 
ture  by  the  record  laws  meant  to  favour  and 
secure  purchasers;  and  therefore  the  court 
ought  not,  by  mere  construction  and  impli- 
cation, to  raise  up  an  inference,'  entirely 
contrary  to  the  spirit  and  intent  of  those 
laws ;  but  on  the  contrary  should  promote 
the  object  of  the  Legislature  as  mnch  as 
possible.  It  is  not  to  be  believed,  that  the 
Legislature  could  intend  that  the  implied 
lien  should  extend  every  where,  when  the 
express  lien  was  confined  to  certain 
165  limited  jurisdictions.  ^Because  the 
danger  from  implied  liens,  was  much 
greater  thari  from  express  liens,  and  there- 
fore more  to  be  discouraged. 

But  the  necessity  of  a  scire  facias  against 
the  terretenants  is  decisive;  for  there  could 
be  no  such  proceeding  where  the  lands  lay 
in  another  county ;  and  therefore  as  the 
tierretenant  could  not  be  brought  before  the 
court,  the  lien  could  not  be  revived  by 
the  scire  facias.  In  such  a  case  there  can 
be  no  inference  of  notice ;  because  the  lands 
could  not  be  reached  in  the  hands  of  the 
terretenants,  between  whom  and  the  cred- 
itor there  is  no  privity ;  although  it  may 
be  otherwise  as  to  the  heir  on  account  of 
the  privity  between    him   and  the  creditor. 

Therefore  whether  the  principles  of  the 
common  Taw,  the  object  of  the  Legislature, 
or  the  reason  and  convenience  of  mankind 
be  consulted,  it  will  be  found  to  be  true, 
that  the  judgments  constitute  no  lien  upon 
the  lands  in  the  present  case. 

3.  There  is  no  question,  but  that  the  pol- 
icy of  the  record  laws  may  be  as  well  an- 
swered, by  allowing  a  re-acknowledged  deed 
to  prevail,  from  the  time  of  its  re-acknowl- 
edgment, as  by  allowing  an  entire  new 
deed  to  have  effect  from  its  date.  This 
position  has  been  stated  by  us,  and  has  not 
been  answered  by  the  counsel  for  the  ap- 
pellees. Nor  indeed  can  any  just  answer 
be  given  to  it.  For,  in  both  cases,  not 
more  than  eight  months  will  elapse  be- 
tween the  acknowledgment  and  the  record- 
ing of  the  deed ;  and  that  is  all  which  the 
policy  of  the  law  appears  to  have  required. 

But,  forsaking  this  point,  the  counsel  for 
the  appellees  insists  that  the  act  of  Aasem- 
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blj  is  express,  that  it  shall  be  recorded 
within  eight  months  from  the  execution  of 
the  deed,  and  that  a  plain  man  would  nec- 
essarily so  understand  it :  Therefore  he  con- 
cludes that  a  second  acknowledgment  will 
not  supply  the  omission.     He  admits 

166  however,  that  if  *the   deed    had  been 
given  up  to  be  cancelled  and  then  had 

been  re-acknowledged,  it  would  have  oper- 
ated as  a  new  deed :  Which  is  not  very  con- 
sistent with  the  other  position  contended 
for  by  him,  that  nothing  could  pass  by  a 
subsequent  deed;  or  with  the  words  of  the 
act  of  of  Assembly,  according  to  the  con- 
struction which  he  puts  upon  them.  For 
how,  in  the  case  he  supposes,  would  the 
estate  get  back  to  the  grantor,  or  how  could 
he  have  any  thing  for  the  second  delivery 
to  operate  on,  if  the  whole  was  out  of  him? 
This  very  admission  necessarily  proves  that 
the  grantor  has  an  interest,  which  be  may 
grant,  so  as  to  be  effectual  against  creditors 
from  the  second  delivery;  or  else  the  new 
deed  would  have  no  effect  at  all ;  which  is 
contrary  to  the  terms  of  the  admission. 

It  is  said  however,  that  the  re-acknowl- 
edgment was  no  delivery.  But  for  what 
purpose  was  it  made  then?  Certainly  the 
intention  was  to  deliver;  and  here  the  evi- 
dence is  express  that  it  was  delivered  on 
the  date  of  the  last  acknowledgment.  Be- 
sides there  ought  to  be  positive  evidence  of 
the  first  execution  of  the  deed ;  and  I  sub- 
mit it  to  the  court  whether  that  be  proved 
or  not. 

But  it  is  argued  that  if  the  re-acknowl- 
edgment be  a  second  delivery,  that  still  the 
second  delivery  was  void  and  Perkins  and 
Cowper  are  cited  in  support  of  the  position. 

The  case  in  Cowper  was  that  of  a  re-de- 
livery by  one,  who  was  a  feme  covert  at 
the  time  of  the  original  delivery,  but  sole 
at  the  time  of  the  re-delivery ;  and,  if  it 
proves  any  thing,  it  rather  supports  what 
we  contend  for;  because  it  was  decided 
there,  that  the  re-delivery  amounted  to  a 
confirmation,  and  that  circumstances  might 
amount  to  a  re-delivery.  The  same  argu- 
ment would  apply,  with  equal  force,  in  the 
present  case,  as  the  first  delivery  has  been 
rendered  void,  as  to  creditors  and  pur- 
chasers, by  the  statute. 

167  *The    i>assage    in    Perkins    is   of  a 
cacte   where    the    first  delivery   takes 

effect;  but  we  insist  that  the  estate  in  the 
present  case  remained  in  the  grantor,  as 
to  creditors  and  purchasers ;  and  therefore 
that  the  second  delivery  did  operate.  For 
our  law  is  like  the  English  statute  of  enrol- 
ments, and  therefore  as  against  creditors 
and  purchasers  the  estate  does  not  pass  out 
of  the  grantor  until  the  deed  is  recorded. 
Bat  it  is  said  that  the  4th  section  makes  a 
difference;  because  by  that  the  deed  is  to 
be  good  between  the  parties.  The  cases 
cited  though,  prove,  that  to  be  nothing 
more  than  the  English  Judges  had,  by  con- 
struction implied  before;  and  it  was  proba- 
bly inserted,  in  our  statute,  in  conformity 
to  their  decisions.  The  only  difference 
therefore  is,  that  in  England  the  Judges 
declared  it  to  be  good,  between  the  parties, 
upon  principle  and  construction  ;  but  in  this 
country  the  act  of  Assembly,  pursuing  the 
course  of  their  decision,  has  declared  it  so 
in  express  words.     If  this  reasoning  be  cor- 


rect, then  Hindes  case  4  Co.  shews  that 
there  may  be  a  second  delivery,  which  will 
not  only  confirm  the  estate  between  the 
parties  themselves,  but  will  be  effectual  as 
to  every  other  purpose.  Indeed  the  contrary 
doctrine  would  be  intolerable ;  as,  according 
to  that  idea,  a  defective  deed  could  not  be 
made  effectual  by  any  conveyance.  There 
is  no  similitude  therefore  between  the  case 
in  Perkins  and  that  under  consideration. 
For  Perkins  supposes  a  case,  where  nothing 
remained  in  the  grantor;  but  here  we  prove 
an  existing  interest  which  he  might  part 
with ;  and  if  he  could  grant  it  at  all ;  he 
might  as  well  convey  it  to  his  own  grantee, 
as  to  any  other  person. 

It  was  said  that  according  to  this  argu- 
ment a  judgment  between  the  date  and  re- 
cording of  the  deed  would  be  good  against 
the  grantee;  although  the  deed  should  be 
actually  recorded  within  eight  months  from 
its  original  date.  But  that  position  is  not 
found;  for  the  judgment  would  by  relation, 
be  over-reached   by  the   recording  of 

168  the  deed  ^according  to  the  doctrine  in 
Hindes  case,  as  there  would  be  no  in- 
justice in  it.  For  as  the  first  purchaser 
would  have  the  first  right  in  equity,  no  in- 
jury would  be  done  to  those  whose  rights 
were  subsequent  to  his.  From  all  this,  it 
follows,  that  the  re-acknowledgment  was 
clearly  good ;  and  therefore  that  the  cred- 
itors cannot  affect  the  lands. 

4.  But  the  mortgagees  have  clearly  the 
first  right ;  because  they  had  both  titles, 
that  is  to  say,  the  title  under  the  deed,  and 
that  by  descent. 

For  1.  Their  case  resembles  that  of  the 
alienee  of  a  devisee,  whose  right  will  be 
good  against  creditors,  although  the  devisee 
himself  continues  liable  to  them.  For  the 
statute  of  3  W.  and  M.  like  our  act  for 
recording  deeds,  expressly  declares  that  the 
devise  shall  be  void  against  creditors;  but 
nevertheless  the  title  of  the  alienee  of  the 
devisee  is  good,  and  the  estate  cannot  be 
touched  in  his  hands,  Mathews  v.  Jones,  2 
Anstr.  Rep.  506.  In  that  case  it  was  ex- 
pressly argued,  that  the  devise  being  void 
as  to  creditors,  nothing  passed  by  it,  as 
against  them ;  and  of  course  that  the  dev- 
isee could  convey  no  estate  to  their  preju- 
dice. But  the  Court  unanimously  held, 
that  the  devise  did  pass  the  estate  so  as  to 
enable  the  devisee  to  alien,  and  that  he 
would  only  be  personally  liable.  The  same 
doctrine  applies  to  this  case;  For  the  con- 
veyance here  will  be  good  except  against 
creditors,  and  the  alienation  by  the  grantee 
will  be  good,  altho'  the  grantee  will  be  per- 
sonally liable  to  the  creditors.  For  the  two 
statutes  are  equally  strong  and  the  princi- 
ples precisely  the  same.  Before  the  record 
laws  in  this  country,  the  alienation  would 
have  withdrawn  the  land  from  the  creditors 
here,  in  the  same  manner  as  the  devise  there ; 
and  of  course,  if  the  alienation  of  the  dev- 
isee th^re  will  prevail,  so  will  the  aliena- 
tion of  the  grantee  here. 

But  2.  •  If  this  doctrine  were  not  true,  then 

the  consequence   inevitably    would   be  that 

the  title  of  the  mortgagees   under  the  lien 

must    prevail.     For    if   the    conveyance  is 

void      altogether,      then      it     is    the 

169  *same  thing  as  if  it   had   never  been 
m^de»  and  in  that  case  Richard  Ran- 
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dolph  must,  as  to  the  creditors,  take  as  heir 
necessarily.  But,  if  he  took  as  heir,  then 
the  mortg^ages  by  him  are  certainly  good. 
Because  alienations  by  an  heir  are  good, 
although  he  is  liable  to  the  creditor  for  the 
value.  But  a  mortgage  is  so  far  an  aliena- 
tion ;  and  therefore  necessarily  good. 

5.  The  conveyance  to  David  Meade  Ran- 
dolph is  not  liable  to  exception. 

It  is  in  vain  to  argue,  that  a  considerable 
property  has  been  conveyed,  without  any 
valuable  consideration  paid  for  it.  Such 
an  argument  may  be  proper  to  the  Legisla- 
ture, but  not  to  the  Court :  As  it  is  no  longer 
a  question,  whether  a  conveyance,  in  con- 
sideration of  marriage,  be  sustainable  or 
not.  For  the  law  is  settled,  that  such  a 
conveyance  is  good. 

But  it  is  said,  that  a  voluntary  conveyance 
to  a  son,  about  to  be  married,  is  void.  As 
that  however,  is  not  the  present  case  I  will 
not  say  whether  the  position  be  correct  or 
not ;  but  there  are  some  cases  which  might 
make  it  very  doubtful.  As  for  instance  in 
the  case  of  the  East  India  Company  v. 
Clavel,  2  Bac.  abr.  607 ;  Prec.  ch.  377,  where 
A,  agreed  with  the  East  India  Company  to 
go  as  president  to  Bengal,  and  entered  into 
a  bond  of  jf 2000.  for  performance  of  articles ; 
but  before  he  set  out  he  made  a  settlement 
of  his  estate,  and  among  other  things  he 
declared  the  trust  of  a  term  of  1000  years 
to  be  for  the  raising  of  ;^5000.  as  a  portion 
for  his  daughter,  who  afterwards  married 
I.  S.  a  gentleman  of  j(f700.  per  annum,  who 
before  the  marriage,  was  advised  by  coun- 
sel that  the  portion  was  sufficiently  secured, 
and  who  afterwards  on  her  death,  had  at 
her  request  expended  ;f400.  on  her  funeral, 
but  never  made  any  settlement  on  her ;  and 
A.  having  embezzled  the  goods  and  stock  of 
the  company  to  a  considerable  value, 
170  the  question  *was,  whether  this  set- 
tlement was  voluntary  and  fraudulent 
as  to  them ;  and  it  was  held  to  be  a  prudent 
and  honest  provision,  without  any  colour  of 
fraud;  and  though  in  its  creation  it  was 
voluntary,  yet  being  the  motive  and  in- 
ducement to  the  marriage,  it  made  it  valu- 
able. This  case  and  others  which  might  be 
mentioned  seem  to  refute  the  position  ad- 
vanced on  the  other  side ;  but,  deeming  it 
altogether  unnecessary,  I  shall  not  go  into 
the  argument  of  that  point  now.  Because 
an  express  marriage  contract  has  been 
proved  in  our  case.  The  letter  of  Thomas 
Mann  Randolph  and  the  depositions  of 
Richard  and  Harry  Randolph,  shew  that 
the  marriage  was  suspended  until  the  con- 
veyance was  made.  The  letter  of  Richard 
Randolph  the  father  to  David  was  clearly 
intended  as  an  answer  to  that  of  Thomas 
Mann  Randolph.  For,  in  it  he  says  that 
he  had  been  looking  out  for  an  estate,  ever 
since  he  heard  of  his  addressing  the  lady; 
and  that,  in  consideration  of  the  marriage, 
he  would  give  the  property.  The  convey- 
ance was  the  real  ground  upon  which  the 
consent  of  the  lady's  parents  was  obtained; 
and  without  it,  the  marriage  would  not 
have  taken  place.  So  that  it  is  much 
stronger  than  the  case  of  the  India  Com- 
pany V.  Clavel ;  because  here  was  an  actual 
treaty  for  the  property,  but  there  was  none 
in  that  case.  To  which  may  be  added  that 
without   the  marriage  David  Meade  Ran- 


dolph could  not  have  compelled  a  convey- 
ance. 

It  is  objected  though,  that  be  also  says, 
he  intended  to  give  him  the  same  property 
before.  But  can  that  destroy  the  claim 
arising  from  the  marriage?  Surely  not ;  for 
it  is  saying  no  more  than  was  necessarily 
implied:  because,  before  he  would  enter 
into  the  agreement,  he  must  have  been  pre- 
viously disposed  to  give  the  property.  So 
that  the  objection  does  in  fact  amount  to 
no  more  than  this,  that  a  man  who  is  dis- 
posed to  make  an  agreement  ought  not  to 
make  It,  because  he  was  previously  disposed 
to  do  so. 

171  *It  is  said  however  that   the    letter 
from  Richard   Randolph  to  David  M. 

Randolph  does  not  refer  to  that  of  Thomas 
Mann  Randolph.  But  the  contrary  is  ex- 
pressly proved.  Besides,  if  it  removed  the 
objections  of  Thomas  Mann  Randolph,  it 
was  the  same  thing. 

Another  objection  raised  is,  that  the 
conveyance  is  to  David  Meade  Randolph, 
and  not  to  his  wife.  But  so  was  that  in 
the  case  of  the  East  India  Company  v. 
Clavel;  and  yet  the  settlement  was  held 
good.  Besides  the  estate  contributes  to  the 
benefit  of  the  wife  and  her  family;  and  the 
husband  cannot  deprive  her  of  her  rig^ht  of 
dower  in  it.  So  that  she  in  fact  is  benefited 
by  it.  In  the  common  cases  of  settlements 
on  marriage  the  remainder  is  generally 
limited  to  the  husband  and  his  heirs; 
Which,  according  to  the  doctrine  contended 
for  by  the  opposite  counsel,  would  be  void ; 
but  the  marriage  has  always  been  considered 
as  protecting  the  whole  settlement. 

It  is  urged,  that  it  is  mockery  to  say, 
that  the  letter  turned  him  into  a  purchaser. 
But  in  point  of  law  it  does;  and  althoug^h 
he  may  afterwards  defeat  the  provision, 
by  squandering  or  alienating  it  away,  that 
will  not  alter  the  case.  For  there  is  a  con- 
fidence that  he  will  keep  it ;  and  as  the  ob- 
ject was  the  ease  and  comfort  of  the 
daughter  and  children,  that  end  was  thoug^ht 
to  be  sufficiently  attained  by  the  convey- 
ance to  the  husband. 

But  a  singular  objection  is  raised,  namely, 
that  Thomas  Mann  Randolph  must  have 
known  of  the  embarrassment,  under  which 
the  affairs  of  Richard  Randolph  were,  at 
that  time.  Now,  besides  that  such  knowl- 
edge is  not  necessarily  to  be  inferred,  from 
any  proofs  in  the  cause,  it  cannot  be  con- 
tended that  that  circumstance  would  make 
any  difiPerence  in  law.  For  most  marriag^e 
settlements  originate  from  apprehensions 
of  that  kind ;  and  therefore  the  knowledg-e 
instead  of  operating  against  the  convey- 
ance would  rather  strengthen  it.  Because 
Thomas    Mann  Randolph   would    not 

172  have  *permitted  the  marriage  without 
it,  and  the  testimony  expressly  proves 

that  to  have  be^n  the  consideration  of  the 
conveyance.  The  words  of  the  statute  of 
Eliz.  are  not  opposed  to  this  doctrine;  in 
which  nothing,  relative  to  such  a  case,  is 
said :  Nor  indeed  does  that  statute  render 
even  mere  voluntary  conveyances  void,  un- 
less made  to  deceive  and  defraud  creditors. 
1  Eq.  cas.  ab.  149.  But  that  is  not  impor- 
tant to  be  inquired  into  in  the  present  case; 
because  here  was  a  sufficient  consideration 
in  law  to  support  the  conveyance. 
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As  to  the  form  of  the  deed,  it  is  to  be 
remembered,  that  Richard  Randolph  the 
father  had  not  got  the  legal  estate  conveyed 
to  him,  as  to  part  of  the  lands,  when  the 
marriage  contract  was  entered  into,  but 
David  procured  it  afterwards ;  and  therefore 
the  argument  contended  for,  with  respect 
to  the  form,  does  not  apply,  as  to  that  part. 
But,  independent  of  that,  if  the  deed  does  not 
secure  the  estate  according  to  the  terms  of 
the  agreement,  then  it  is  contrary  to  the 
contract,  which  the  court  will  consider  as 
still  standing,  and  controuling  the  deed. 

Randolph  on  the  same  side,  before 
Wickham  began,  stated  that  articles  in  the 
form  of  a  deed  would  be  good.  1  Wms.  339 ; 
Pow.  Contr.  432,  334.  That  if  the  deed  was 
improperly  recorded  the  court  might  still 
order  it  to  be  done  so  as  to  have  the  effect 
intended ;  and  that  the  consideration  might 
be  averred  in  the  case  of  David  Meade 
Randolph.  Upon  these  points  he  cited,  1 
Wms.  339 ;  Pow.  Contr.  432,  334 ;  3  Term  rep. ; 
1  Gb.  cas.  37. 

Wickham  for  the  appellees.  The  judg- 
ments bind  the  lands;  for  all  judgments 
give  a  lien ;  and  it  is  not  important  whether 
this  be  a  rule  of  the  common  or  statute  law : 
Although  it  may  perhaps  be  afiBrmed  that 
the  lien  existed  before  the  statute ;  as  there 
was  a  levari  facias  against  the  issues,  which 
Lord  Coke  says  are  the  land  itself.  How- 
ever, whether  it  proceeds  from  the 
173  common  *or  the  statute  law,  it  is 
equally  clear,  that  it  extends  to 
all  the  lands;  as  well  those,  owned 
at  the  time  of  rendering  the  judgments, 
as  those  acquired  afterwards.  10  Yin. 
ab.  563.  But  it  is  said  that  the  judg- 
ment only  binds  for  a  year;  and  Gilb. 
law  exns.  12  is  relied  upon.  That  book 
though,  speaks  of  the  law  before  the 
statute  which  gave  the  scire  facias;  and  in 
a  subsequent  page  it  states  a  different  rule. 
It  is  said  that  there  is  no  instance  of  a  lien 
where  more  than  a  year  has  elapsed.  But 
the  argument  of  Mr.  Hay  is  just,  that  the 
scire  facias  merely  revives  the  judgment 
itself.  The  precedents,  to  that  effect,  are 
numerous ;  and  the  general  doctrine  is  con- 
tained in  3  Co.  13,  (b).  And  if  analogy  be 
attended  to,  it  will  be  perfectly  clear,  f^or 
instance,  if  the  debtor  die,  still  the  lands 
are  bound  in  the  hands  of  the  heir,  not- 
withstanding the  necessity  of  a  scire 
facias.  Of  which  many  cases  may  be  pro- 
daced ;  and  although  writs  of  a  scire  facias, 
to  ground  the  elegit  in  the  debtors  life-time 
are  more  rare,  this  is  owing  to  there  being 
no  necessity  for  actually  issuing  the  elegit 
in  that  case.  4Bac.  abr.  412.  But  if  there 
be  a  lien  notwithstanding  the  necessity 
of  a  scire  facias  in  one  case,  why  not 
in  another?  Perhaps  it  will  be  said 
that  the  election  should  be  made  within 
the  year.  But  that  is  not  so ;  for  he  may 
do  it  when  he  will.  Against  the  heir 
clearly;  and  therefore  against  the  terre- 
tenant.  Because  a  scire  facias  may  issue 
a^inst  the  heir  and  terretenant  jointly ;  4 
Bac.  ab.  418.  It  is  said  that  the  scire  facias 
is  necessary,  because  the  judgment  is  pre- 
sumed to  be  satisfied.  But  that  is  only 
prima  facie ;  and  therefore,  when  the  writ 
has  issued,  the  defendant  must  plead  and 
prove   payment.     The   right   to   execution 


exists  at  the  time  of  the  scire  facias,  for 
the  very  writ  supposes  it;  and  the  issuing 
of  it  is  only  required,  in  order  to  give  the 
defendant  an  opportunity  of  proving  the 
payment.  It  is  said  that  a  scire  facias  is 
released  by  a  release  of  all  actions;  but  a 
release  of  all  executions  has  the  same 

174  effect.     *Which   proves  that  the  judg- 
ment is  the   principal,    and   that  the 

scire  facias  is  but  auxiliary,  and  partakes 
more  of  the  nature  of  an  execution.  The 
case  cited  from  Vez.  is  not  material ;  be- 
cause possession  is  evidence  of  property ; 
and  therefore  creditors  and  purchasers  are 
liable  to  be  deceived ;  but  lands  always  de- 
pend upon  title,  and  igrorance  of  the  plain- 
tiffs right  is  no  defence.  That  the  lands 
lay  in  another  county  will  make  no  differ- 
ence ;  for  still  they  are  bound ;  in  the  same 
manner,  as  in  the  case  of  a  fieri  facias;  by 
which  the  property  is  bound  from  delivery 
of  the  writ  to  the  officer,  although  the  goods 
be  in  another  county.  The  inconvenience 
of  the  doctrine  has  no  weight  in  a  Court  of 
Justice,  however  proper  it  may  be  to  the 
legislature ;  for  inconvenience  never  is  al- 
lowed to  do  away  a  positive  right.  Wilson 
V.  Rucker*  in  this  court  the  other  day,  waa 
a  strong  case  to  that  effect.  As  to  the 
charge  of  neglect  it  ought  to  have  no  oper- 
ation on  the  question.  For  the  judgments 
were  originally  entered  as  a  security  for 
the  money,  and  that  payment  was  urged 
appears  by  the  letters:  Besides  that,  the 
fee  bill  soon  after  expired,  and  some  of 
the  plaintiffs  were  British  creditors  and 
could  not  sue.  It  is  said  that  there  could 
be  no  scire  facias  into  another  county ;  but 
there  is  a  difference  between  issuing  and 
serving  of  the  writ.  For  a  return  of  two 
nihils  would  be  sufficient;  and  no  venue 
was  necessary,  as  was  supposed.  Neither 
is  there  any  difference,  in  law,  between  the 
case  of  one  who  seeks  to  make  gain,  and 
one  who  seeks  to  avoid  loss.  There  is  no 
reason  for  confining  the  lien,  according  to 
the  restrictions  of  the  record  laws.  For  al- 
though it  may  be  difficult,  for  the  purchaser 
to  know,  whether  there  be  any  judgments 
against  the  debtor,  it  is  not  impossible; 
and  therefore  the  rule  of  caveat  emptor  ap- 
plies. For  he  should  buy  of  one  who  is 
able  to  give  a  good  title,  or  a  sufficient 
warranty.     The  case  from  1  Ch.  cas. 

175  does  *not  apply ;  because  that  was    a 
case  in  equity ;  but   the  present   case 

is  to  be  considered,  as   if   it  was  in  a  court 
of  common  law. 

Wayles's  executors  are  bond  creditors. 
For  at  the  time  of  bringing  the  suit  the 
bond  was  not  satisfied;  and  therefore  the 
obligation  was  then  actually  subsisting.  It 
is  said  however,  that  the  principle  of 
marshalling  assets  depends  upon  the 
specialty  creditor  having  two  funds,  and 
being,  therefore  bound  in  conscience  to  go 
against  the  realty,  in  order  that  the  simple 
contract  creditor  might  be  satisfied  out  of 
the  personal  estate.  But  specialty  creditors 
may  resort  to  which  ,f und  they  please ;  and 
equity  puts  the  simple  contract  claimants 
in  their  stead,  if  they  go  against  the  per- 
sonal estate  instead  of  the  lands.  Of 
course,  if  the  deed  is   void,    the   executors, 

♦1  Call's  rep.  600. 
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as  specialty  creditors,  may  charge  the 
lands.  For  the  court  can  with  the  same 
propriety  put  them  in  the  place  of  Bevins, 
as  the  simple  contract  creditors  in  the  place 
of  the  bond  creditors  in  the  other  case.  If 
there  be  a  difference  it  would  seem  to  be  in 
favour  of  the  executors  in  the  present  case ; 
because  of  the  privity  between  the  parties. 
The  deed  for  the  Curies  estate  is  clearly 
void  against  creditors.  The  words  of  the 
law  are  express  and  clear;  and  no  abstract 
reasoning  is  either  necessary  or  proper  in 
order  to  explain  it.  The  policy  of  the  law 
was  to  prevent  secret  conveyances;  but  the 
construction  contended  for,  on  the  other 
side,  tends  to  encourage  them  and  to  elude, 
the  law.  The  second  delivery  of  the  deed 
was  clearly  void  Shep.  Touch.  72,  60 ;  and, 
if  there  be  no  proof  to  the  contrary,  the 
inevitable  presumption  is,  that  it  was  ex- 
ecuted upon  the  day  on  which  it  bears  date. 
Here  then  was  a  complete  delivery,  and 
from  that  time  the  whole  estate  was  out  of 
the  grantor,  who  had  nothing  to  grant 
after  that ;  and  therefore,  according  to  the 
authority,  the  second  delivery  was  merely 
void.     There  is  a  wide  difference  be- 

176  tween    a  re-acknowledgment,  *and    a 
new  deed  after  the  first  is  cancelled ; 

for  in  the  latter  case  the  estate  is  gone,  back 
from  the  grantee,  who  no  longer  hath  any 
thing  in  the  land ;  but  in  the  other  case  he 
has  the  whole  estate  in  him  still.  The  case 
is  not  like  the  statute  of  enrollments  in 
Kngland;  because  there  the  statute  is  posi- 
tive; that  the  estate  shall  not  pass  until 
the  enrollment.  2  Bac.  abr.  338.  But  our 
act  of  Assembly  is  expressly  otherwise; 
and,  in  effect,  declares  that  the  estate  shall 
instantly  pass  to  the  grantee.  As  to  the 
argument  derived  from  what  is  called  the 
custom  of  the  country,  it  is  entitled  to  no 
weight;  for  a  custom,  however  general, 
cannot  change  a  positive  law ;  but  the  truth 
is,  that  the  custom  spoken  of  is  more  gen- 
eral in  the  case  where  the  eight  months 
have  actually  expired,  than  where,  as  in 
this  case,  the  re-acknowledgment  was  be- 
fore the  expiration  of  the  eight  months. 

Beverley's  articles  will  not  help  the  ap- 
pellants. Such  a  decision  would  repeal  the 
act  of  Assembly,  which  expressly  requires 
that  all  such  contracts  shall  be  recorded ; 
and  although  the  two  Randolphs  may  have 
practiced  a  fraud  upon  him,  that  will  not 
alter  the  case,  or  destroy  the  effect  of  the  act. 

The  claim  of  the  mortgagees  is  no  better 
than  that  of  the  other  appellants.  To  en- 
title them  to  any  preference  they  should 
have  been  purchasers  without  notice ;  which 
must  be  plead  and  cannot  be  affirmed  at 
the  hearing,  Mitf.  Plead.  215;  1  Atk.  571; 
1  Bro.  Chy.  353.  That  Richard  Randolph 
was  heir  to  his  father,  makes  no  difference ; 
because  the  descent  was  broken.  The  case 
cited  from  Anstruth.  proves  nothing  in  favor 
of  the  appellants.  For  before  the  statute, 
the  heir  was  only  liable  for  the  lands  re- 
maining in  his  possession  at  the  time  of 
the  suit,  but  as  to  those  previously  aliened 
he  was  exonerated;  and  as  the  statute  only 
put  the  devisee  on  the  same  footing  with 
the  heir,  it  followed,    that  the    lands 

177  which  were  aliened,  *before  the  suit 
brought,  did  not  remain  liable  in  the 

hands  of  the  alienee. 


As  to  the  case  of  David  Meade  Randolph, 
it  is  on  the  face  of  the  deed  a  voluntary 
contract;  and  as  the  evidence  is  not  posi- 
tive we  must  recur  to  the  deed  itself;  es- 
pecially as  the  deed  and  evidence  do  not 
agree  together.  The  case  cited  from  2  Bac. 
607,  was  different  from  this ;  because  there 
the  father  was  not  indebted  at  the  time  of 
the  settlement,  as  was  the  case  in  the 
present  instance.  The  deed  was  before  the 
marriage,  and  yet  the  wife  is  not  made  a 
party,  which  increases  the  difficulty  of  ad- 
mitting that  the  marriage  was  the  founda- 
tion of  the  conveyance.  For  there  was 
nothing  to  protect  the-  wife's  interest,  and 
the  husband  might  have  sold  the  estate  be- 
fore the  marriage,  so  that  she  could  not 
even  have  been  endowed.  The  case  in  1 
Eq*  cas.  ab.  149,  cannot  be  law,  according 
to  Mr.  Marshall's  construction;  but  per- 
haps it  was  only  a  mere  abstract  principle 
advanced  by  the  court.  These  lands  there- 
fore, as  well  as  the  others,  are  liable  to  the 
creditors. 

Randolph  in  reply.  The  deed  to  Richard 
Randolph  is  good.  For  marriage  is  a 
favorite  consideration  in  law;  and  when 
the  grantor  made  the  deed  he  supposed  him- 
self in  affluence :  To  which  I  add  that  his 
will  shews  he  possessed  a  very  large  estate 
still.  It  is  no  objection  that  an  express 
estate  is  not  given  to  the  wife,  by  the  deed ; 
because  it  is  all  that  Mr.  Beverley  de- 
manded. Besides  the  right  of  dower,  with 
the  comforts  resulting  from  the  affluence  of 
the  husband,  were  real  advantages  to  the 
wife;  and  the  deed  contains  a  restriction 
as  to  alienation,  in  case  of  no  heirs,  that 
looks  as  if  the  children  were  contemplated. 
In  addition  to  which  there  was  a  real 
monied  consideration.  All  which  puts  the 
motive  for  the  deed  beyond  all  question. 

But  then  it  is  said,  that  the  deed  was  not 
recorded  within  eight  moaths  fro|n  its  orig- 
inal delivery;  and  that  the  re-ac- 
178  knowledgment  only  amounts  *to  a 
confession,  that  he  had  originally 
delivered  it,  but  does  not  operate  as  a  new 
delivery.  This  however  would  be,  to  sup- 
pose that  the  parties  meant  a  weak  and 
absurd  thing;  and  therefore  no  such  pre- 
sumption will  be  made;  but  it  will  be  con- 
sidered as  a  new  delivery  altogether. 

It  is  said  though  that  there  cannot  be  a 
double  delivery  of  the  same  deed.  But  no 
substantial  reason  is,  or  can  be  offered  for 
the  position;  because  there  is  nothing 
which  prevents  the  grantee  from  giving  up 
his  de^,  and  the  grantor  from  regranting 
the  estate  to  him.  The  doctrine  from  Shep- 
herd and  Perkins  is  not  against  us ;  because 
those  authors  proceed  upon  the  idea  of  a 
re-delivery  only.  But  there  is  a  very  ma- 
terial distinction,  according  to  the  opinion 
of  Lord  Mansfield  in  the  case  cited  from 
Cowp.  204,  between  a  mere  re-delivery  and 
a  re-execution  of  the  deed.  In  the  present 
case,  there  was  not  only  a  re-delivery,  but 
a  re-attestation  and  re-execution  also.  For 
the  time  of  the  re-delivery  is  expressly 
noted  on  the  deed,  by  the  witnesses,  in 
order  to  shew  when  the  attestation  and  re- 
execution  took  place;  so  as  to  remove  all 
doubt,  that  it  was  intended  to  operate  as  a 
new  deed.  Put  the  case  that  the  old  date 
in  the  deed  had  been   erased   and   the    new 
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date  inserted  in  its  room,  it  would  clearly 
have  been  f^ood.  But  what  was  done,  was 
essentially  the  same  thing.  Let  us  suppose 
a  case  which  may  and  does  very  frequently 
happen,  that  all  the  witnesses  do  not  attest 
at  the  same  time :  In  that  case,  according 
to  this  doctrine  about  double  delivery,  the 
deed  would  not  be  well  proved.  But  surely 
the  court  would  not  endure  such  a  position. 
Shepherd  pats  three  technical  cases,  which 
he  probably  took  up  from  mistake ;  and  one 
of  the  year  books  does  not  warrant  his  in- 
ference. A  circumstance  tending  greatly 
to  weaken  his  authority.  Besides  the  doc- 
trine was  before  the  statute  of  enrollments, 
and  no  instance  is  produced  since.  If  any 
circumstance  prevents  the  grantee  from 
having  his  deed  recorded,  he  may  file 
179  a  bill  in  ^equity  and  compel  the 
grantor  to  make  a  new  deed ;  which 
will  be  good  against  subsequent  purchasers, 
and  all  creditors  who  had  not  made  their 
claims  effectual,  before  the  institution  of 
the  suit.  But  if  he  may  be  compelled  to 
re-ezecnte,  why  may  he  not  do  it  volun- 
tarily? 

The  case  is  peculiar  to  Virginia,  and  con- 
sequently the  custom  is  very  material.  For 
it  is  a  custom  known  to  every  body ;  and 
in  practice  every  where.  Such  universal 
Qsage  should  therefore  make  the  law ;  and 
in  fact  the  question  never  was  made  before, 
but  the  practice  considered,  by  all  ranks  of 
men,  as  founded  in  the  law  of  the  land. 
It  is  therefore  like  the  case  of  the  scroll 
instead  of  the  seal,  or  th^t  of  omitting  to 
indent,  or  many  of  the  decisions  of  our 
courts  upon  the  law  concerning  the  office 
of  executors  and  administrators:  None  of 
which  have  any  better  foundation  perhaps, 
than  the  long  established  practice  of  the 
country;  which  the  case,  cited  from  Rolls 
abridgment,  proves  should  give  the  rule  in 
sQch  cases.  Besides  it  is  remarkable  that 
this  practice  was  in  use  at  the  time  of 
IBssing  the  law;  and  therefore  the  pre- 
sumption is  that  the  I^egislature  intended 
to  conform  to  it. 

There  is  no  weight  in  the  objection  that 
the  re-acknowledgment  was  before  the  ex- 
piration of  the  eight  months;  for  it  does 
not  open  any  door  to  fraud  as  the  opposite 
counsel  supposes:  Because  that  is  more 
presumable  in  the  case  of  a  re-acknowledg- 
ment after  the  eight  months  have  expired ; 
whereas  the  other  shews  an  honest  inten- 
tion, by  making  use  of  a  timely  precaution. 
In  the  present  case,  it  was  particularly  so ; 
1.  Because  it  was  on  the  day  the  grantor 
made  his  will,  and  when  he  lay  ill  and 
feared  he  could  not  be  got  to  court.  2.  Be- 
cause it  was  discovered  that  the  witnesses 
could  not  be  produced  at  court,  within  the 
eight  months.  So  that  there  was  a  neces- 
sity for  it  from  both  causes ;  and  conse- 
quently, there  is  not  the  least  room  to 
180  suspect  a  fraud.  The  cause  *there- 
fore  stands  in  the  same  situation,  as 
if  the  old  deed  had  been  destroyed,  and  a 
new  one  made ;  in  which  case,  as  the  title 
on  the  destruction  of  the  old  deed  would 
have  been  in  the  grantor,  he  might  un- 
questionably have  regranted  it  by  the  new 
one  to  whomsoever  he  pleased. 

That   the  marriage   was  prior  to  the  re- 
acknowledgment   makes  no  difference ;  be- 


cause the  old  consideration,  which  was  the 
motive  to  the  deed,  continued.  Indeed,  in 
support  of  the  real  justice  .of  the  case,  the 
court  would  now  permit  it  to  be  recorded 
nunc  pro  tunc.    1  Wras.  140 ;  2  Vern.  234,  564. 

The  deed  to  David  Meade  Randolph  can- 
not be  impeached.  E^or  there  was  an  im- 
mediate communication  between  Thomas 
Mann  Randolph,  the  father  of  the  lady,  and 
Richard  Randolph,  the  father  of  the  hus- 
band ;  in  consequence  of  which  the  letter  to 
David  M.  Randolph  was  written.  So  that 
the  marriage  was  the  positive,  pointed  con- 
sideration  of  the  deed.  It  is  not  material 
that  Thomas  M.  Randolph  did  not  ask  for 
any  specific  property;  for  he  required  a 
competent  provision  for  the  son,  so  as  to 
enable  him  to  maintain  his  daughter  in 
comfort;  and  that  was  given. 

Nor  was  the  act  fraudulent  either  upon 
intention,  or  upon  the  principles  of  law. 
Not  upon  intention ;  because  at  the  time  the 
grantor  thought  himself  rich ;  and  there  is. 
not  a  syllable  of  testimony  to  shew  that 
the  two  fathers  meditated  any  fraud.  On 
the  contrary  it  is  not  even  shewn,  that 
Thomas  Mann  Randolph  knew  of  the  de- 
clining circumstances  of  Richard  Randolph. 
But  suppose  he  had,  it  would  not  influence 
the  question.  For  he  would  still  have  had 
a  right  to  have  insisted  on  a  settlement : 
Indeed  prudence  would  have  the  more 
strongly  dictated  it  upon  that  account ;  and 
that,  in  fact,  is  very  often  the  reason,  why 
settlements  are  demanded.  Therefore  upon 
no  legal  principle  can  a  fraud  be  inferred  ; 
but  as  the  letter,  which  is  expressly 
181  proved  by  the  witnesses,  •demon- 
strates, most  clearly,  what  was  the  true 
consideration  of  the  deed,  it  will  be  received 
in  support  of  it. 

The  judgments  do  not  constitute  a  lien 
upon  any  of  the  lands.  For  at  common 
law  judgments  did  not  create  a  lien ;  and 
the  levari  facias  docs  not  prove  any  thing 
to  the  contrary ;  for  that  writ  had  other 
objects.  The  lien  therefore  was  the  mere 
consequence  of  the  statute  of  Westminster 
which  confined  the  Elegit  to  the  Kings 
Courts ;  and  therefore  to  courts  of  general 
jurisdiction,  like  our  old  General  Court.  So 
that  a  County  Court  judgment  is  not  within 
the  reason  of  the  rule.  Indeed  any  other 
construction  would  be  intolerable:  It  would 
introduce  inconveniences  too  great  to  be 
borne;  and  as  there  is  no  positive  law 
which  says  that  there  shall  be  a  lien  created 
by  such  judgments,  there  can  be  no  reason 
for  abiding  by  a  rule  which  was  intended  to 
apply  to  the  judgments  of  Courts  of  another 
kind. 

But  it  is  said  that  the  act  of  1772  giving 
a  general  execution  produces  the  same  con- 
sequences. 

This  however  is  not  correct  in  any  case ; 
and  certainly  not  in  this.  For  no  applica- 
tion appears  to  have  been  made  for  execu- 
tions, and  the  act  clearly  supposes  that  to  be 
necessary.  However,  be  that  as  it  may,  the 
neglect  forfeited  the  right,  if  the  plaintiffs, 
in  the  judgments,  ever  had  any.  For  the 
judgments  were  suffered  to  expire,  without 
any  excuse  being  made  for  it;  and  there- 
fore they  ought  not  afterwards  to  affect  the 
rights  of  third  persons.  Gilb.  1.  Kx.  12,  is 
extremely    applicable.     For   the    case  of  a 
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judgment  in  a  real  action  is  stronger  in- 
finitely, than  a  judgment  for  debt ;  because 
in  the  former  the  land  is  specifically  re- 
covered, and  therefore  the  purchaser  more 
bound,  in  conscience,  to  enquire  concerning 
it.  The  negligence  in  the  present  case  has 
been  gross;  and  therefore  ought  not  to 
affect  innocent  purchasers  who  had  no 
cause  to  suspect  a  lien ;  because  it  is  con- 
trary to  natural  justice  that  such  neg- 
182  ligence  ^should  be  encouraged,  Chan, 
cas.  36.  The  case  cited  from  Vez. 
contains  a  very  just  principle;  and  there 
can  be  no  difference  between  real  and  per- 
sonal property  in  that  respect.  For  in  both 
instances  the  delay  was  equally  prejudicial ; 
and  therefore  the  rule  as  to  one,  will  hold 
with  regard  to  the  other. 

The  case  cited  from  Bacons  abridgment, 
relative  to  taking  an  Elegit,  nunc  pro  tunc, 
does  not  apply ;  because  it  is  a  mere  fiction 
of  law,  which  never  is  allowed  to  produce 
an  injury  to  those  who  have  acted  fairly,  if 
the  others  have  no  superior  equity.  The 
scire  facias  is  only  a  substitute  for  the 
action  of  debt  which  was  the  common  law 
proceeding,  and  as  the  lands  would  only 
have  been  bound  from  the  last  judgment  in 
the  action  of  debt,  no  more  would  they  in  a 
scire  facias.  If  all  County  Court  judgments 
are  to  bind,  the  impossibility  of  getting 
notice,  will  create  a  disability,  which  will 
clog  all  alienation. 

Wayles'  executors  are  not  bond  creditors ; 
but  if  they  were  we  have  at  least  articles 
under  seal  for  the  property ;  and  the  court 
will  not  allow  it  to  be  taken  from  us  by 
those  having  no  greater  equity. 

But  at  an3'  rate  the  mortgagees  have  a 
clear  equity  whether  the  deed  be  good  or 
not.  For  the  purchase  was  from  the  heir, 
whom  the  plaintiffs  sue  in  that  character. 
The  mortgagees  knew  nothing  of  the  debts, 
and  therefore  are  purchasers  without  notice. 
So  that  as  the  law  allows  the  heir  to  alien 
before  action  brought;  and  the  mortgagees 
have  fairly  ventured  their  money  on  the 
estate,  they  ought  not  to  be  postponed  to 
dormant  claims  in  favor  of  negligent  cred- 
itors. Therefore  if  the  conveyance  be 
considered  as  absolutely  void,  then  the  mort- 
gagees have  the  title  of  the  heir;  and  if  it 
be  considered  as  passing  the  estate,  then 
like  an  alienation  by  a  devisee,  they  will 
still  be  entitled,  although  Richard  Randolph 
will  be  personally  liable,  for  so  much, 
183  to  the  creditors.  These  *  views  of  the 
subject  are  completely  supported  by 
the  case  cited  from  Anstruthers  reports ;  and 
by  2  Bac.   abr.  607,  (a)  1  Eq.  cas.  ab.  105. 

Cur.  adv.  vult. 

PENDLBTON,  President.  (After  stat- 
ing the  case,  and  mentioning  that  the  Court 
were  unanimous  as  to  their  judgment  and 
the  principles  on  which  it  was  founded.) 
Delivered  the  resolution  of  the  Court  as 
follows : 

We  lay  down  this  general  proposition,  that 
where  a  creditor  takes  no  specific  security 
from  his  debtor,  he  trusts  him  upon  the 
general  credit  of  his  property,  and  a  con- 
fidence that  he  will  not  diminish  it  to  his 
prejudice.  He  has  therefore  a  claim  upon 
all  that  property,  whilst  it  remains  in  the 
hands  of  the  debtor;  and  may  pursue  it 
into  the  possession   of  a   mere   volunteer; 


but,  not  having  restrained  the  debtors  power 
of  alienation,  if  he  or  his  volunteer  con- 
vey to  fair  purchasers,  they,  having  the  law 
and  equal  equity,  will  be  protected  against 
the  creditors. 

We  then  proceed  to  consider  whether  the 
sons  Richard  and  David  were  such  pur- 
chasers for  a    valuable   consideration? 

1.  As  to  Richard. 

There  can  be  no  objection  to  his  consid- 
eration ;  It  is  natural  affection,  marriage, 
and  money  paid.  But  the  objection  is,  that 
the  deed  was  not  recorded  within  eight 
months  from  the  sealing  and  delivery 
thereof ;  and  therefore,  by  the  express  words 
of  the  act  of  Assembly,  is  void  as  to  cred- 
itors. If  the  fact  be  so,  the  operation  of 
the  law  is  positive,  since  it  comprehends  all 
creditors;  although  in  reason,  the  recording 
would  seem  to  affect  only  mesne  creditors, 
between  the  date  and  recording. 

We  consider  this  deed  to  have  been  sealed 
and    delivered    on    the  21at  of  March 

184  1786,  and  that  '^the  recording,  within 
four     months    afterwards,     complied 

strictly  with  the  law.  The  term  re-ac- 
knowledgment seems  to  have  produced,  in 
the  mind  of  the  Chancellor,  mistaken  ideas. 
He  understands  it  as  meaning  no  more,  than 
that  Richard  the  father,  on  the  21st  of 
March,  acknowledged  that  he  had,  on  the 
20th  of  September  before,  sealed  and  deliv- 
ered that  deed.  A  mistake,  which  informa- 
tion from  our  clerk  would  correct.  It  would 
be,  that  when  a  man  comes  into  Court  to 
acknowledge  a  deed,  the  question  put  to  him 
is  not,  whether,  he  delivered  the  deed  at  the 
date?  but  whether,  he  then  acknowledg^es 
the  indenture  to  be  his  act  and  deed?  So  the 
oath  to  the  witnesses  is,  that  they  saw  the 
bargainor  seal  and  deliver  the  paper  as  his 
act  and  deed.  Such  was  the  oath  adminis- 
tered to  Currie  and  the  other  witnesses  to 
this  deed.  When  did  they  see  it  sealed  and 
delivered?  Not  on  the  20th  of  September 
178S;  (for  then  they  were  not  present,  and 
other  witnesses  attested  that  delivery ;)  but 
on  the  21st  of  March  when  they  subscribed 
it,  noting,  upon  the  paper,  the  day  of  the 
delivery  which  they  attested. 

It  is  admitted,  by  the  Chancellor,  that  if 
this  deed  had  been  cancelled  and  a  new 
one  made,  it  would  have  been  good.  This 
the  council  also  admit;  but  pursuing  the 
Chancellors  idea,  they  have  produced  a 
number  of  cases,  some  stating  that,  t>etween 
the  date  and  recording,  the  estate  is  in  the 
bargainor;  others  that  it  is  in  the  bar- 
gainee ;  and  others  still,  that  it  is  in  sus- 
pense. 

Leaving  it  to  others  to  reconcile  this 
clashing  jargon,  we  consider  what  would 
be  the  opinion  of  a  plain  man  on  the  occa- 
sion? It  would  be,  that  the  estate  was  in 
the  bargainee  whilst  he  held  the  deed,  which 
was  the  evidence  of  it;  but,  when  he  sur- 
rendered that  deed  to  the  bargainor,  his 
legal  title  ceased,  and  the  other  was  at  lib- 
erty to  convey  to  him,  or  any  other:  And 
if  to  him,  might  either  destroy  that 

185  deed  and  make   a   new  ""one,  or,  by  a 
re-execution  of  the  same   paper,  g^ive 

it  force,  as  a  new  deed  from  that  period. 

The  reason  mentioned  for  such  re-execu- 
tion, to  increase  the  number  of  witnesses, 
applies  in  this  case,  and  repels  a  suspicion 
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of  fraud.  The  deed  was  to  be  recorded  in 
Richmond,  where  all  the  courts  were  held  ' 
for  its  admission ;  the  eight  months  were  | 
near  expiring,  and  only  three  witnesses  to 
the  deed ;  two  of  which  resided  at  a  con- 
siderable distance,  and  might  not  be  had 
in  time,  the  eight  months  being  nearly 
run  out. 

What  difference  can  it  possibly  make, 
between  a  new  deed  and  the  old  one  re-ex- 
ecuted? Mr.  Wickham  stated  two;  in  both 
of  which  the  old  deed  is  best. 

First,  he  justly  complained  of  the  prac- 
tice of  renewing  deeds  from  time  to  time, 
and  keeping  them  secret ;  by  which  means, 
creditors  and  purchasers  may  be  deceived, 
and  against  which  Chancery  will  relieve  as 
a  fraud.  But  this  will  apply  equally  with 
respect  to  both  cases;  with  this  difiFerence, 
that  in  case  of  new  deeds  each  time,  it 
might  be  difficult  to  prove  the  renewals; 
whereas  the  old  deeds  re-executed  shew  the 
progress  from  the  first  date  and  is  more 
beneficial  to  the  creditors. 

The  same  observation  applies  to  his  other 
case.  That  of  a  mesne  purchaser  from  the 
bargainee;  since  the  renewed  deed  would 
shew  an  existing  title,  at  the  time  of  his 
purchase. 

Upon  the  whole  we  are  of  opinion,  that 
the  deed  is  to  be  considered,  to  every  intent 
and  purpose,  as  a  deed  of  the  21st  of  March 
1786  and  not  before ;  that  it  was,  therefore 
recorded,  in  due  time;  and  that  Richard  is 
to  be  considered  as  a  purchaser  for  a  valu- 
able consideration. 

2.  As  to  David; 

Being  at  liberty  to  aver  and  prove  the 
real  consideration,  he  has  satis- 
186  factorily  proved  the  deeds  *to  have 
been  in  consequence  of  a  marriage 
agreement  between  the  fathers  of  himself 
and  his  lady ;  and  he  is  to  be  considered  as 
a  purchaser  for  a  valuable  consideration 
also: 

It  therefore  only  remains  to  enquire, 
whether  at  the  time  of  their  purchase,  there 
was  such  a  lien  upon  the  land,  by  the  judg- 
ment, as  restrained  the  alienation  of  Rich- 
ard the  elder? 

Hansbury's  judgments  are  the  great  sub- 
ject of  controversy.  They  were  entered  in 
Jaly  1770,  when  an  elegit  could  not  issue 
upon  them,  into  any  other  county  than 
York;  and  therefore  in  reason  and  justice 
could  only  bind  the  lands  in  that  county : 
And  this  is  not  contradicted  by  authority 
shewing,  that  judgments  in  England,  en- 
tered in  the  Courts  of  General  Jurisdiction 
over  the  whole  nation,  bind  the  lands 
throng'hoat. 

The  act  of  1772,  however,  changed  the 
principle,  and  by  permitting  the  elegit  to 
run  into  other  counties,  is  supposed  at 
present,  but  not  decided,  to  extend  the  lien 
to  all  the  lands  in  the  country ;  and  that 
Hanbnry  had  a  right,  in  July  1772,  (that 
being  the  last  day  to  which  the  executions 
were  to  be  staid,)  to  sue  out  an  elegit,  on 
those  judgments,  into  any  other  county. 

We  are  then  to  enquire,  what  he  was  to 
do,  in  order  to  preserve  his  lien? 

He  was  either  to  issue  his  elegit  within 
a  year,  which  expired  in  July  1773,  or  to 
enter  upon  the  roll  in  England,  or  in  the 
record  book  here,  that  he  elected  to  charge 


the  goods  and  half  the  lands ;  which  would 
be  equal  to  issuing  the  elegit.  If  he  did 
neither,  he  might,  on  motion,  be  allowed 
to  enter  the  election  nunc  pro  tunc ;  but,  in 
the  latter  case,  if  there  had  been  an  inter- 
vening purchaser,  the  motion  would  have 
been  denied,  upon  the  principles  of  rela- 
tion :  Which  being  a  legal  fiction,  contrived 
to  support  justice,  is  never  to  be  admitted 
to  do  an  injury  to  a  third  person. 

187  *But  the  creditor  here  has  taken  no 
steps ;  he  has  sued   out  no  execution ; 

has  made  no  election  upon  record.  The 
judgments  have  long  since  expired ;  and  no 
scire  facias  taken  out  to  renew  them.  If 
he  had  done  so.  the  lien  would  have  been 
revived ;  but  to  operate  prospectively,  and 
not  to  have  a  retrospective  effect,  so  as  to 
avoid  mesne  alienations. 

So  that  we  can  with  great  propriety,  say, 
in  the  language  of  Chief  Baron  Gilbert, 
that  these  judgments  over-reached  nothing; 
and  did  not  prevent  the  fair  purchases  of 
the  sons  in  1780  and  1786,  unless  the  causes, 
assigned  in  the  replication,  should  be  a 
sufficient  excuse  for  the  delay. 

Presuming  that  if  this  constructive  no- 
tice from  dormant  judgments  will  bind  a 
purchaser  at  all  (contrary  to  what  is  said 
in  3  Bac.  645  and  646,  that  express  notice 
is  necessary,)  it  ought  to  be  taken  strictly 
and  not  expended  by  equity,  we  proceed  to 
enquire  into  the  facts. 

From  July  1772  to  April  1774,  there  is  no 
excuse.  This  is  21  months,  during  which 
the  judgments  expired  and  the  lien  was  at 
an  end :  if  it  could  be  revived  by  a  scire 
facias  on  the  judgment  which  has  never 
been  issued. 

Admitting  his  excuses  to  be  good,  from 
April  1774  to  1791,  they  ceased  to  operate 
from  the  latter  period.  At  that  time,  if  he 
had  sued  out  his  scire  facias,  there  were 
lands  in  the  hands  of  the  devisees,  which 
he  might  have  charged  in  exoneration  of 
the  purchases.  But  by  lying  bye,  until 
1797,  he  suffered  them  to  be  exhausted,  by 
other  creditors,  by  bond  (for  the  proceed- 
ings against  them  are  all  subsequent  to 
1791 ;)  and  now  comes  into  equity  to  set  up 
his  lien  against  purchasers.  This  appears, 
to  me,  to  be  contrary  to  every  principle  of 
law  and  equity. 

The  other  judgment  creditors  are  liable 
to  the  same  objection,  of  not  having  kept 
their  liens  alive,  by  the  means  before 
stated. 

188  *The  decree  of  the  Chancellor  ought 
therefore   to  be  reversed,  so  far  as  it 

concerns  the  conveyance  to  Richard  Ran- 
dolph the  son,  and  he  and  those  claiming 
under  him  are  to  hold  the  estate  according 
to  the  deed ;  But  the  decree  is  to  be  affirmed 
as  to  the  residue;  with  this  reservation,  as 
to  the  claim  of  Wayles's  executors,  that 
they  are  to  be  considered  as  bond  creditors, 
standing  in  the  place  of  Bevins,  so  far  as 
may  affect  the  distribution  of  assets  re- 
maining; but  not  so,  as  to  charge  the 
executors  with  a  devastavit,  on  account  of 
payments,  or  judgments  to  simple  contract 
creditors. 

The  decree  was  as  follows : 

^*The  court  is  of  opinion,  that  the  deed, 
from  Richard  Randolph  the  elder  to  Richard 
the  younger,  was  made  upon  good  and  valu- 
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able  consideration,  and  was  binding  upon 
the  creditors  of  the  father,  having  been 
duly  recorded  within  eight  months  from 
the  twenty  first  day  of  March  1786;  when 
the  said  deed  was  re-executed  by  sealing 
and  delivery  and  attested  by  new  sub- 
scribing witnesses,  and  ought  to  be  consid- 
ered, to  every  intent  and  purpose,  as  a  new 
deed  of  that  date.  That,  although,  the 
deeds  for  David  Meade  Randolph  expressed 
the  considerations  to  be  for  natural  affec- 
tion and  advancement  in  life,  he  was,  never- 
theless, at  liberty  to  aver  and  prove  an 
additional  consideration ;  and  having  es- 
tablished, by  satisfactory  proof,  that  the 
said  deeds  were  made  in  consequence  of  a 
treaty  of  marriage  between  the  fathers  of 
him  and  his  lady,  he  is  to  be  considered  as 
a  bona  fide  purchaser  of  the  estates.  That 
the  said  purchasers  are  not  to  be  affected 
by  the  supposed  lien  upon  the  lands  from 
the  judgments  in  the  proceedings  men- 
tioned, such  lien  not  existing  at  the  time 
of  their  respective  purchases,  for  the  rea- 
sons stated  in  the  decree  of  the  said  High 
Court  of  Chancery.  That  the  appellees, 
executors  of  John    Wayles,   ought   to 

189  stand  in  the  *place  of  James  Bevins, 
and  be  considered  as  bond  creditors, 

so  far  as  may  affect  the  distribution  of 
remaining  assets;  but  not  so  as  to  charge 
the  executors  with  a  devastavit  on  account 
of  payments  or  judgments  to  simple  con- 
tract creditors ;  and  that  there  is  error  in 
so  much  of  the  decree  aforesaid  as  declares 
the  deed  to  Richard  Randolph  the  son  void 
as  to  creditors,  and  directs  a  sale  of  the 
lands  by  commissioners,  and  the  applica- 
tion of  the  money  to  the  benefit  of  the  ap- 
pellees, and  as  to  so  much  as  subjects  the 
money  for  which  the  land  called  Klams* 
devised  by  Richard  Randolph  the  father  to 
his  son  David  Meade  Randolph  hath  been 
sold  by  him,  to  the  payment  of  the  demand 
of  the  appellees,  the  court  being  of  opin- 
ion, that  the  money,  for  which  the  said 
land  was  sold,  is  only  liable  to  the  demand 
of  the  appellees,  if  it  has  not  already  been 
applied  to  the  payment  of  debts  which 
bound  the  devisee.  Therefore  it  is  decreed 
and  ordered,  that  so  much  of  the  said  de- 
cree as  is  herein  stated  to  be  erroneous  be 
reversed  and  annulled,  that  the  bill  be  dis- 
missed as  to  the  appellants;  that  the  resi- 
due of  the  said  decree  be  affirmed,  with 
the  reservation  herein  before  stated,  as  to 
the  executors  of  John  Wayles ;  and  that  the 
appellees  pay  to  the  appellants  the  costs 
expended  in  the  prosecution  of  the  appeal 
aforesaid  here." 
In  the  suit  of  Beverley  v.  Eppes  the  de- 
cree was  as  follows. 

190  ***The  court  is  of  opinion    that  the 
said  decree   is  erroneous.     Therefore 

it  is  decreed  and  ordered  that  the  same  be 
reversed  &c.  and  this  court  proceeding  to 
make  such  decree  as  the  said  High  Court  of 

•The  decree  of  the  CJourt  of  Chancery  as  to  this 
part  of  the  case  was  In  the  foUowinfir  words.  "The 
money  for  which  the  land  called  Elams,  which  was 
devised  by  Richard  Randolph  the  father  to  his  son 
David  Meade  Randolph,  hath  been  sold  by  him.  is 
liable  to  the  plaintiffs  demands/* 

And  the  devise  to  David  Meade  Randolph  was  in 
the  foUowlnar  words,  "I  give  to  my  son  David  Meade 
Randolph  and  to  his  heirs  forever,  my  tract  of  land 
called  Elams.  in  the  county  of  Chesterfield,  contain - 
luff  by  estimation  one  hundred  and  thirty  acres." 


Chancery  ought  to  have  pronounced.  It  is 
further  decreed  and  ordered  that  the  deed 
from  Richard  Randolph  the  father  to  Rich- 
ard Randolph  the  son,  mentioned  in  the 
proceedings,  be  established.  And  the 
cause  is  remanded  to  the  said  High  Court 
of  Chancery,  for  the  appellants  to  proceed 
further  therein  for  the  compensation  prayed 
in  their  bill,  if  they  shall  think  proper." 

Taliaferro  v.  Minor 

[October  Term,  1799.) 

Paper  Money  —  Administrator— Rccetpte  and  Pay- 
ments by.* -Receipts  and  payments  by  an  adminis- 
trator ouirht  not  to  be  reduced  to  specie  by  the 
lefiral  scale  of  depreciation;  but  should  be  stated 
in  paper  money. 

Same— Act  of  Assembly.— The  act  of  Assembly  de- 
clares that  all  actual  payments  made  In  paper 
money  in  discharge  of  debts  or  contracts  should 
stand  at  their  nominal  amount  without  belncr 
scaled;  nor  are  such  payments  within  the  proviso 
empowerlnir  the  courts  to  vary  the  scale  upon 
equitable  circumstances. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery,  where  William 
Minor  and  Mildred  his  wife,  and  L#awrence 
Washington  executor  and  Griffin  Stith  and 
Frances  his  wife,  executrix  of  Thornton 
Washington  deceased,  brought  a  bill  stat- 
ing, that  John  Thornton  died  intestate  in 
1777,  and  that  his  personal  estate  devolved 
on  his  daughters  Mary,  the  wife  of  Wood- 
ford, Betty  the  wife  of  Taliaferro,  on 
Thornton  Washington  his  grandson,  and 
his  granddaughter  Mildred  the  plaintiff. 
That  Taliaferro  and  Woodford  took  admin- 
istration on  the  estate;  and  that  the  plain- 
tiffs William  and  Mildred  have  intermarried. 

The  bill  therefore  prays  an  account  and 
distribution  of  the  personal  estate,  and  for 

general  relief. 
191  *The  answer  of   Taliaferro    states, 

that  manv  of  the  debts  due  the  dece- 
dent were  paid  in  paper  money.  That  all 
the  personal  estate  was  sold  by  the  admin- 
istrators, amounting,  with  a  crop,  to 
;^13848.  4.  aif .  That  £A1Z9.  13.  4.  came  to 
the  hands  of  the  defendant;  who  received 
also  sundry  debts  of  the  intestate  to  the 
amount  of  £AQO.  That,  out  of  the  monies 
received  for  the  sales  of  the  estate  and  on 
other  accounts,  several  debts  due  from  the 
intestate  have  been  paid.  That  in  July 
1779  there  was  paid  to  John  Lewis  father 
of  the  plaintiff  Mildred  the  sum  of  ;f4111. 
9.  7.,  and  to  Thornton  Washington,  by  a 
written  order  from  his  father,  the  sum  of 
;f4200.  18.  0. ;  which  were  the  amount  of 
their  shares  after  the  proper  deductions 
were  made;  and  for  these  sums  he  took 
receipts  from  the  said  John  Lewis  and 
Thornton  Washington.  That  the  sair* 
Thornton  Washington  and  the  said  John 
Lewis  father  of  the  plaintiff  Mildred  were 
present  at  the  sales  of  the  personal  estate, 
and  purchased  several  articles  respectively. 
That  the  defendant  has  been  sued  for  a 
considerable  debt  claimed  of  the  said  John 
Thornton ;  which  suit  is  yet  depending. 
That   after   Woodford   went  into  the  army. 


*Paper  Honey  -Ouatdlan— Recelfitsand  Payments  by. 

—See  the  principal  case  cited  in  Hooper  v.  Royster, 
1  Munf.  129.  and  point  10  of  syllabus  to  M*Call  v. 
Peachy,  3  Munf.  289. 

Chancery  Practice— Decree  between  Co-defondnnts.— 
See  foot-notes  to  Mundy  v.  Vawter.  8  Gratt.  518:  Allen 
V.  Morgran,  8  Gratt.  60;  Blair  v.  Thompson,  11  Gratt. 
442.  The  principal  case  is  cited  in  Blair  v.  Thomp- 
son, 11  Gratt.  447. 
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the  administration   was   conducted  by  the 
defendant. 

The  answer  of  Woodford's  executrix, 
speaks  of  the  sales  of  the  estate,  and  that, 
after  Woodford  went  into  the  army,  the 
administration  was  conducted  by  Talia- 
ferro. 

The  Court  of  Chancery  referred  the  ac- 
counts to  a  commissioner ;  who  credited  the 
estate  with  the  money  for  the  sales  of 
the  personal  estate,  upon  the  days  when  the 
sales  respectively  took  place;  which  were 
on  the  19th  of  May  1778,  the  1st  of  De- 
cember 1778,  and  the  2d  of  January  1779. 
He  also  credited  the  estate,  on  the  5th  of 
June  1779,  with  four  loan  office  certiiicates 
paid  to  John  L/ewis,  for  his  daughter  Mil- 
dred the  plaintiff,  viz.  One  of  300  dollars, 
dated  5th  of  March  1777,  with  interest 
to  the  5th  of  June  aforesaid; 
192  *when  it  was  paid  to  Lewis,  as 
above  mentioned;  a  second  of  1800 
dollars,  dated  17th  of  March  1778,  with  in- 
terest as  above ;  a  third  of  2333^^  dollars, 
dated  1st  of  March  1778,  with  interest  as 
above ;  and  a  fourth  of  1500  dollars,  dated 
6th  of  November  1778,  with  interest  as 
above.  He  also  credited  the  estate,  at  the 
same  time,  with  ;fl347.  12.  continental  cer- 
tificates for  emissions  of  April  and  May 
paper  money;  to  which  no  date  being 
afBxed,  the  date  of  payment  to  Lewis  was 
assumed.  He  also  on  the  5th  of  July  1779, 
credits  the  estate  with  a  loan  office  certifi- 
cate of  4333,^  dollars  dated  5th  of  December 
1777,  with  interest  to  the  said  5th  of  July ; 
when  it  was  paid  to  Thornton  Washington. 
He  likewise  credits  the  estate  with  monies 
collected.  After  which  he  debits  the  estate 
with  sundry  disbursements;  but  leaving 
due  from  John  Taliaferro,  as  administrator 
of  John  Thornton  deceased,  a  balance  of 
jfl58.  9.  2.  to  the  estate  of  Thornton  Wash- 
ington ;  and  to  ;f361.  18.  7%.  to  the  estate 
of  Woodford  the  other  administrator. 

In  this  report  the  commissioner,  being 
uncertain  whether  the  monies  paid  Thorn- 
ton Washington  by  William  Woodford  were 
included  in  any  of  the  payments  made  by 
John  Taliaferro,  considered  the  separate 
receipts  as  separate  and  distinct  payments. 
He  added,  that  as  the  payments  of  the  5th 
of  July  1779  were  included  in  one  receipt, 
without  specifying  the  particulars,  except 
the  certificate,  the  purchases  at  the  sales 
with  the  certificate  and  as  much  paper 
money  as  made  up  the  ;^3800.  were  taken 
together  for  Thornton  Washingtons  share, 
and  that  as  the  sales  were  all  made  for 
ready  money,  and  few  debts  to  pay,  two 
and  a  half  per  cent  commission,  only,  were 
allowed  the  defendant. 

The  defendant  John  Taliaferro  excepted 
to  the  report,  for  the  following  reasons, 
amongst  others.  1.  That  the  certificates 
for  the  emissions  of  paper  money  in  April 
and  May  1778,  being  for  paper 
193  *money  received  at  the  sales  of  the 
estate  and  funded  ought  to  be  consid- 
ered as  part  of  the  sales ;  and  therefore  as 
the  whole  amount  of  the  sales  was  credited, 
the  said  certificates  ought  not  to  be  made  a 
separate  charge  again ;  for  by  that  means 
the  defendant  was  twice  charged  with  the 
same  thing.  But  if  the  certificates  had 
been   a    proper    charge     the    depreciation 


ought  to  be  calculated  from  the  time  the 
certificates  were  received  by  him,  and  not 
from  the  time  they  were  paid  to  Lewis. 
2.  That  the  commissioner  in  charging  the 
disbursements  and  payments  by  the  defend- 
ant, had  made  him  liable  for  the  deprecia- 
tion, between  the  dates  of  the  receipts  and 
those  of  the  payments;  whereas  if  the 
scale  was  to  be  applied  at  all  the  defendant 
ought  not  to  be  answerable  for  the  loss 
arising  from  the  intervening  depreciation : 
But  that  according  to  the  act  of  Assembly 
all  payments  in  paper  money  ought  to 
stand  at  their  nominal  amount.  3.  That 
2%  per  cent  was  not  a  sufficient  commission 
for  his  administration  on  the  estate. 

On  these  exceptions  the  commissioner  re- 
marked that  the   certificate   for   the   April 
and  May  money  could  not   be   included   in 
the  sales  already  made,  because  it  is   cred- 
ited by  the  defendant  over  and   above    the 
sales  of  the  estate.     So  that  the  only  ques- 
tion is  whether  the  value  is  rightly  ascer- 
tained?     To    which    there    could     be     no 
objection;    because   the   defendant    is    not 
made  answerable  for  more,  on  that  ground, 
than    he  has  credit  for  in  the   accounts  of 
Minor    and     Washington.      In    which    the 
debits  of  the   certificates,    with  interest  in 
their  accounts,  correspond  with  the   credit 
to  the  estate  in  the   account  current;  upon 
which  statement  of  the  certificates,  he   ob- 
served the  defendants  exception  vanished  ; 
because  he  paid  the  same  value  that    be  re- 
ceived.    That  as  to  the  exception   concern- 
ing the  disbursements,  and  payments  made 
by  the  defendant  he  thought   himself   war- 
ranted under  the  decretal  order  of  the  court 
to   do  the    parties    material   and   complete 
justice    as    far    as    their  respective   cases 
would  admit ;  and  that  the  act  of  Assembly 
did    not  prevent   a   fair   adjustment, 
194      *of  the  accounts  of  executors,  admin- 
istrators,   guardians,    or   other    trus- 
tees.    That  the  act  directs,  **that  debts  and 
contracts,    are  to   be  reduced   to   the    true 
value   in    specie   at    the  days  or  times  the 
same    were  incurred   or   entered   into.     A, 
buys  a  horse  of  B,  for  two  hundred  pounds 
in  January  1778  payable  January  1779,    but 
he  fails  to  pay  for  him  until  January  1782, 
when  pape**  money  ceased  to  be  a   circulat- 
ing medium :    When  the  contract   was   en- 
tered into,  the  scale  was   four  for  one,  and 
therefore  A  must  owe  to  B,  £50.  with  £T. 
10  for  three  years  interest  thereon    making 
the  sum  of  £S7,  10.    whereas   if    the   term 
incurred    is  applied  to   the  debt  at  the  day 
of  payment,  when  the  scale  was   eight  for 
one,    he   will   only   have    to   pay  half  that 
sum.     That    the   last   is   not   the  sense,  in 
which  the  Legislature   used   the   term   in- 
curred, appears  clearly  from  the  proviso  in 
the   second   section  of  the  act;  where  it  is 
provided,  that  actual  payments  made  in  the 
then  current  paper   currency  should  not  be 
scaled.     The  injustice  done  to   the    debtor, 
by  scaling  the  debtor  contract  at   the   time 
it  was  incurred  or  entered  into,  and  not  at 
the  date  of  payment,  is  here  transferred  to 
the  creditor,  with  accumulated  force.     And 
altho'  the  debtor  under  the  terms  of  the  act 
in  the  case  propounded,  would    pay  double, 
yet,  if  he  paid  the  creditor  with  interest  on 
the  last  day  of  December  1781,    to  wit,  two 
hundred  and  thirty  pounds   reduced  b3'  the 
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scale  of  one  thousand  for  one  making  four 
shillings  and  seven  pence,  he  would  pay 
him  with  about  the  two  hundred  and  fiftieth 
part  of  his  debt.  The  last  clause  of  the 
act  proves,  that  the  Assembly  foresaw  that 
gross  injustice  would  be  done  by  a  rigid 
adherence  to  the  scale,  or  to  the  payments 
made  by  debtors  and  therefore  a  discretion- 
ary power  was  vested  in  the  courts.  Under 
this  opinion  your  commissioner  has,  in 
every  instance  referred  to  him  by  the 
Court,  endeavored  to  do  justice  to  both 
debtors  and  creditors.  In  some  cases 
where  the  credits  to  an  estate  arose 
195  from  sales  on  credit,  *and  the  col- 
lections of  debts  due  to  the  testator 
or  intestate,  which  are  not  always  punctu- 
ally paid,  he  hath  reduced  the  paper  money 
credits  by  a  medium  scale,  and  used  the 
same  rule  for  disbursements.  In  others 
where  the  sales  were  made  for  ready  money 
and  no  debts  to  collect,  and  few  or  no  de- 
mands t^  satisfy  but  the  claims  of  dis- 
tributees, he  hath  applied  the  scale  accord- 
ing to  the  dates.  This  last  rule  was  applied 
to  the  case  under  consideration,  it  appear- 
ing to  your  commissioner  that  the  adminis- 
trator had  no  debts  of  any  consequence  to 
pay,  which  could  retard  the  distribution." 

**That  the  whole  of  the  disbursements 
were  of  such  a  nattire  as  made  them  nec- 
essarily known  to  the  defendant,  and  it 
was  therefore  his  duty  to  have  paid  them 
directly,  as  he  had  money  on  hand  for  that 
purpose." 

The  Court  of  Chancery  overruled  the  ex- 
ceptions, and  decreed  payment  of  the 
>f  158.  9.  2.  to  the  estate  of  Washington,  and 
of  the  ;f361.  18.  7J^.  to  Woodford,  with  in- 
terest on  each  sum  from  the  5th  day  of 
July  1779. 

From  which  decree  Taliaferro  appealed 
to  this  court. 

Randolph  for  the  appellant.  Sallee  v. 
Yates*  and  Cranberry  v.  Gran  berry  t  con- 
tain the  general  doctrines  of  the  court  upon 
paper  money,  which  ought  to  influence  this 
case;  and  prove  that  the  appellant  ought 
only  to  be  charged  according  to  the  scale 
value,  as  that  was  the  real  value  of  the 
subject  in  his  hands.  For  there  was  no 
default  in  him,  and  he  was  ready  to  pay  the 
shares  of  the  other  distributees  when  de- 
manded. 
Marshall,  contra.  Relied  on  the  reason- 
ing of  the  commissioner  upon  the 
1%  subject;  and  added  that  *as  the 
money  was  not  retained  for  payment 
of  debts,  that  the  appellants  might  have 
paid  it  over  to  the  guardians  of  the  infants 
at  an  earlier  period. 

Randolph,  in  reply.     It   does  not  appear 
that  the  guardians  ever  demanded  it. 
Cur,  adv.  vult. 
Per.  Cur. 

^^The  court  is  of  opinion  that  the  receipts 
and  payments  of  the  administrator  to  the 
end  of  the  year  1779  ought  not  to  have  been 
reduced  to  specie,  by  the  legal  scale  of  de- 
preciation, but  to  have  been  stated  in  paper, 
in  which  the  receipts  and  payments  were. 
The  reasoning  of  the  master  commissioner, 
on    the  subject,  tends   to  illustrate  some  of 

*1  Wash.  220. 
tl  Wash.  348. 


the  evil  effects  of  paper;  but  it  belonged  to 
the  Legislature,  and  not  to  the  Courts  of 
Justice,  to  fix  the  mode  of  winding  up  that 
unhappy  affair,  so  as  to  subject  individuals, 
on  the  whole,  to  the  least  of  unavoidable 
evils.  Which  was  done  by  the  act  of  1781 : 
Amongst  other  regulations,  it  is  declared 
that  all  actual  payments,  made  in  paper  in 
discharge  of  debts  or  contracts,  should 
stand  at  their  nominal  amount  and  not  be 
scaled :  Nor  is  the  case  of  such  payments 
within  the  proviso  empowering  the  courts 
to  vary  the  scale  upon  equitable  circum- 
stances. Perhaps  the  conduct  of  this  ad- 
ministrator is  less  exceptionable,  than 
almost  any  which  hath  been  brought  before 
a  court;  since,  in  the  next  year  after  the 
intestates  death,  he  paid  the  two  complain- 
ing distributees  all,  nearly  all,  or  probably 
over,  their  proportions  of  the  estate  to  that 
period.  The  account  ought  to  be  stated 
in  paper  to  the  time  of  the  last  payment  to 
them,  and  the  balance,  either  way,  reduced 
by  the  scale  of  that  month,  carried  to  the 
account  of  subsequent  specie  articles,  and 
interest  allowed  against   the  debtor  from 

time  to   time   thereafter.    The   court 
197      is  further  of  opinion  the  *admini8tra- 

tor  ought  to  be  allowed  five  per  cent 
commissions  on  the  amount  of  the  sales 
and  debts  received  by  himself  (but  not  on 
the  loan  oflSce  certificates  or  debts  collected 
by  Day,  who  probably  retained  a  commis- 
sion ;)  that  allowance  not  being  too  great 
for  selling  and  receiving,  paying  and  ac- 
counting for  the  money,  and  risqueing  the 
receipt  of  counterfeit  paper;  an  instance  of 
which  appears  to  have  happened  to  his 
loss.  Amongst  the  loan  certificates  is  a 
continental  one  for  one  thousand  three 
hundred  and  forty  seven  pounds  twelve 
shillings  emissions  of  April  and  May 
money  1778,  which  the  administrator  is 
charged  with,  because  it  is  part  of  four 
thousand  seven  hundred  and  thirty  nine 
pounds,  thirteen  shillings  and  four  pence 
credited  in  his  account  for  the  certificates, 
besides  a  credit  for  the  amount  of  the  whole 
sales :  This  he  states  in  l^s  exceptions  to 
have  been  a  mistake  as  to  the  certificates 
in  question ;  which  were  taken  for  paper 
money  received  for  the  sales  and  funded 
by  him ;  and  so  a  double  charge.  Which, 
tho*  not  proved,  is  very  probable;  since 
the  certificates,  being  after  the  intestates 
death,  must  have  been  for  paper  found  in 
the  house  or  received  by  the  administrator 
for  sales  or  debts :  Of  the  former  eighty 
pounds  six  shillings  and  six  pence  is  ac- 
counted for,  which  it  is  presumed  was  all. 
It  is  remarkable  that  a  like  mistake  was 
made  by  the  administrator  in  the  case  of 
Armistead*s  certificates  which  was  corrected 
by  the  commissioner.  This  article,  there- 
fore, of  one  thousand  three  hundred  and 
forty  seven  pounds  twelve  shillings  ought 
to  be  open  for  enquiry  and  adjustment  on 
taking  the  new  account.  The  decree  in 
favour  of  the  representatives  of  William 
Woodford  the.  co-administrator  seems  im- 
proper, since  no  contest,  between  them  and 
the  appellee,  appears  in  the  record,  nor  any 
account  of  their  separate  transactions,  ex- 
cept in  the  state   of    the    accounts    by    the 

commissioner;  unless   that  was  done 
198      by  consent,  *  which   would  justify  it. 
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And  that  the  decree  aforesaid  is  erro- 
neous. Therefore  it  is  decreed  and  ordered 
that  the  same  be  reversed  and  annulled; 
and  that  the  appellees  pay  to  the  appellant 
bis  costs  by  him  expended  in  the  prosecu- 
tion of  his  appeal  aforesaid  here ;  and  the 
caase  is  remanded  to  the  said  High  Court 
of  Chancery,  for  that  court  to  have  the 
account,  between  the  plirties,  reformed ;  and 
a  decree  entered,  according^  to  the  princi- 
ples of  this  decree.'* 


Anderson  v.  Anderson. 

[October  Term,  1799.] 

Appeal— Power  of  Chancery  Court  Over.— The  power 
of  the  court  of  chancery,  over  an  appeal  to  this 
coart.  ceases  on  the  first  day  of  the  next  term, 
after  the  decree  was  pronounced. 

Sum— Same  — Security  Gtvoo  In  VfMatlon.  —  And 
therefore  if  security  be  ffiven  in  the  vacatloA  that 
court  cannot  disallow  the  appeal  because  the  ap- 
pellant does  not  irive  other  security. 

Marriage  Settlement  —  Recordation.*— Marriasre  set- 
tlement must  be  recorded,  within  eisrht  months,  or 
it  will  be  void  acrainst  prior  creditors. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery,  in  a  suit  broug^ht 
bj  Jane  Anderson  by  her  next  friend 
against  George  Anderson  and  others.  The 
bill  states  that  the  plaintiff,  before  her 
marriag^e  with  George  Anderson,  was  enti- 
tled to  the  remainder  in  certain  slaves  after 
the  death  of  her  mother  Rebecca  Tucker. 
That,  in  the  year  1787,  she  agreed  to  marry 
the  said  George  Anderson,  who  was  at  the 
time  indebted  beyond  his  fortune;  but 
that  circumstance  was  unknown  to  the 
plaintiff.  That  her  friends  thinking  it 
advisable,  a  marriage  contract,  to  secure 
her  property  from  his  creditors,  was  ag^teed 
upon ;  and  the  friends  of  the  plaintiff  rec- 
ommended, that  Colonel  Greorge  Nicholas, 
an  eminent  practitioner  of  the  law,  should 
draw  it:  to  which  the  said  Greorge  Anderson 
objected,  because  he  said  his  brother,  who 
was  a  lawyer,  would  draw  it  without  ex- 
pense. This,  the  plaintiff  and  her  friends, 
who  confided  in  the  said  George,  could  not 
refuse;  and,  accordingly,  he  was  requested 
to  get  his  brother  to  draw    proper  articles, 

•.Vlarriage  Settlement— Recordation  —  ^'Creditors**- 
Goa«tnictlon  of  Statute.— The  principal  case  is  cited 
vith  approval  in  Dickinson  v.  Sizer,  4  Rand.  115 :  Gil- 
liam T.  AUen.  4  Rand.  SOO :  Land  v.  Jeffries,  5  Rand. 
:4S :  but  the  principal  case  is  distinsruished  and  ex- 
plained by  JuDGB  Cabb.  in  Land  v.  Jeffries.  B  Rand. 
22S.  and  the  decision  in  Pierce  v.  Turner,  5  Cranch 
1.>|,  reviewed  and  approved. 

Subsequently,  however.  In  Thomas  v.  Oaines,  1 
GratL  347.  357.  the  decision  in  Pierce  v.  Turner,  B 
Cranch  1M  :  and  the  opinions  of  Judobs  Cabr,  Coav- 
TEB  and  Bbookb,  in  Land  v.  Jeffries.  5  Rand.  211, 
were  overruled,  and  It  was  held,  in  conformity  with 
the  decision  in  the  principal  case,  that  a  deed  of 
marrfaire  settlement  made  before  the  marriage, 
conveylnff  the  property  of  the  wife,  and  in  which 
ihe  intended  husband  joined,  is  fraudulent  and  void 
as  to  subsequent  purchasers  from  the  husband, 
without  notice,  unless  duly  recorded. 

The  principal  case  is  cited  in  this  connection  in 
McCandllsh  v.  Keen.  13  Gratt  687. 

BDt  all  doubt  as  to  the  construction  of  the  words 
'creditors"  and  "purchasers,"  used  in  the  recording 
acLs  bas  been  put  at  rest  by  Va.  Code  1887,  sec.  2472, 
in  which  these  words  are  defined  and  explained. 
Iq  Rarman  v.  Oberdorfer,  83  Gratt.  608,  the  court, 
in  referrlnir  to  a  similar  section  in  the  Va.  Code  of 
1873.  said :  "This  section  was  reported  by  the  re- 
Tlsors  and  its  adoption  recommended  'to  put  an  end 
to  the  judicial  strife'  exhibited  in  Anderton  v.  Ander- 
*on,  2  CaU  198  :  Pierce  v.  Turner,  5  Cranch  154 ;  Land 
V.  Jeffries,  5  Rand.  211  ;  Thomas  v.  Gaines.  1  Gratt. 
317.   See  McCandlish  v.  Keen,  13  Gratt.  637. 

The  principal  case  is  cited  in  Slater  v.  Moore,  86 
Va.  S.  9  S.  E.  Rep.  419. 


for    securing'    the    property.      That, 

199  *a  short  time  before  the  marriage,  the 
said  George  produced  a  paper,  which 

he  said  was  such  an  one  as  would  answer 
the  intended  purpose;  but  the  plaintiifs 
friends  were  not  satisfied,  and  an  addition 
was  made:  which  thej  (who  were  ignorant 
of  law,  and  no  counsel  could  be  had)  sup- 
posed to  be  sufficient.  That  the  marriage 
afterwards  took  effect;  and  the  plaintiff  has 
since  discovered,  that  the  debts  of  the  said 
George,  contracted  before  marriage,  are 
more  than  sufficient  to  swallow  up  the 
whole  estate.  That  the  marriage  contract 
has  been  supposed  insufficient  to  protect 
the  property  from  former  creditors  and  that 
the  brother  of  the  said  George  has  since 
declared  he  intended  it  should  be  insuffi- 
cient, the  creditors  being  chiefly  his  rela- 
tions. That  the  creditors  have  taken  the 
slaves  in  execution ;  although  they  did  not 
trust  him  on  the  faith  of  the  same.  That 
the  intention  of  the  plaintiff  and  her 
friends  was  to  secure  the  property  to  her- 
self and  children.  The  bill  therefore  prays 
that  the  said  Greorge  and  his  creditors  may 
be  made  defendants;  that  the  creditors 
may  be  enjoined;  that  the  slaves  may  be 
settled  agreeable  to  the  marriage  contract; 
and  that  •  the  plaintiff  may  have  general 
relief. 

The  answer  of  George  Anderson  admits 
the  plaintiffs  right  to  the  remainder  in  the 
slaves;  That  the  marriage  contract  was 
proposed  in  order  to  protect  the  property 
from  the  creditors  of  the  defendant ;  and 
that  Colonel  Nicholas  should  draw  it.  That 
the  defendant  objected  and  proposed  his 
brother  should  draw  it ;  but  that  this  was 
not  done  with  any  improper  motive.  That 
he  applied  to  his  brother,  and  requested 
him  to  draw  the  contract  according  io  the 
agreement  with  the  plaintiff  and  her 
friends.  That  his  brother  drew  a  writing, 
which  he  delivered  to  the  defendant  as 
sufficient ;  but  Colonel  Coles  with  whom  the 
plaintiff  then  lived,  after  shewing  it  to  the 
plaintiff  and  her  mother,  objected  to  its 
sufficiency;  and  thereupon  the  addition 
was  made.  That  he  'believes  his  brother 
was   actuated  by  unworthy   motives, 

200  *but  this  was  not  known  or  suspected 
by  the  defendant  until  after  the  mar- 
riage. 

The  creditors  say  they  know  nothing  of 
the  fraud,  if  there  was  any. 

The  depositions  prove  that  the  debts  ex- 
isted prior  to'  the  marriage,  that  a  marriage 
contract  was  stipulated  for;  and  Anderson's 
brother  says  he  wrote  one.  That  he  con- 
sidered it  immaterial  at  the  time,  in  what 
manner  it  was  drawn,  as  the  said  George 
informed  him  it  was  only  to  satisfy  the 
plaintiffs  mother,  and  that  it  would  be  de- 
stroyed afterwards. 

The  marriage  contract  is  in  the  words 
following,  ^^This  indenture  made  the  24th 
of  March  1787,  between  George  Anderson 
of  the  city  of  Richmond  of  the  one  part, 
and  Jane  Tucker  of  the  county  of  Albe- 
marle and  parish  of  St.  Ann  of  the  other 
part  witnesseth,  that  whereas  a  marriage 
is  about  to  be  solemnized  between  the  said 
parties,  and  for  the  greater  ease,  satisfac- 
tion and  assurance  of  the  said  Jane,  the 
said   George  doth  hereby  agree  on  his  part 
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that  in  case  he  should  have  no  issue  on  the 
body  of  the  said  Jane  and  in  case  the  said 
Jane  should  survive  the  said  George  that 
then  and  in  that  case  the  said  George  doth 
agree  to  relinquish  and  announce  all  claims 
and  demand  to  all  the  slaves  now  in  pos- 
session of  the  said  Jane  or  all  the  slaves 
that  are  now  her  property,  that  may  ac- 
crue to  him  the  said  George  by  the  union 
aforesaid,  and  by  the  laws  of  the  land,  and 
the  said  George  doth  further  agree  that  in 
case  he  should  leave  no  issue  by  the  said 
Jane  and  in  case  she  should  survive  him, 
that  then  and  in  that  case,  the  said  Jane 
may  dispose  of  by  will,  deed  or  any  other 
conveyance,  whatever  all  the  slaves  now  in 
her  possession  with  their  future  increase  or 
that  are  now  her  property  to  any  person  or 
persons  as  she  may  think  fit.  In  wit- 
201  ness  whereof  I  have  hereunto  *set  ray 
hand  and  affixed  my  seal  the  day  and 
year  above  written. 

George  Anderson. 

Signed  sealed  and  delivered  in  the  pres- 
ence of 

John  Coles. 

*'It  is  also  agreed  by  the  said  George 
Anderson  that  none  of  the  slaves  above 
mentioned  or  that  may  accrue  to  him  by 
the  union  before  named  or  their  future  in- 
crease shall  be  given  to  any  other  than  the 
issue  of  the  said  Jane,  or  shall  they  or  any 
of  them  be  sold  on  any  account  whatever, 
without  the  consent  of  the  said  Jane. 

George  Anderson.** 

John  Coles. 

At  Albemarle  September  Court  1788  it 
was  acknowledged  by  George  Anderson  and 
ordered  to  be  recorded ;  and  at  Albemarle 
May  Court  1791,  it  was  proved  by  John 
Coles  the  witness  thereto. 

The  Court  of  Chancery  on  the  Sth  of  June 
1794  dismissed  the  bill ;  and  the  plaintiff 
prayed  an  appeal  to  this  Court,  which  was 
allowed  on  her  giving  bond  within  two 
months.  This  she  failed  to  do ;  and  after- 
wards, that  is  to  say  on  the  26th  of  August 
1794,  petitioned  the  Chancellor  out  of  court 
to  be  allowed  to  give  bond  and  prosecute 
the  appeal,  as  she  had  been  prevented  by 
accident  from  giving  it  before;  The  Chan- 
cellor allowed  the  petition,  and  the  plaintiff 
gave  bond ;  but  at  the  September  term  fol- 
lowing the  Court  of  Chancery  set  aside  the 
allowance  of  the  appeal,  unless  the  plain- 
tiff by  the  26th  of  that  month,  gave  such 
security  as  should  be  approved  of  by  the 
Court.  In  March  1797,  the  plaintiff  having 
failed  to  give  the  last  mentioned  security, 
the  Court  of  Chancery  allowed  her  to  give 
bond    within    two    months,  if  the  Court  of 

Appeals   should   be   of    opinion   that 
202      *the    Court    of    Chancery    then    had 

power  to  grant  the  appeal. 

Randolph  for  the  appellant.  Made  two 
points.  1.  That  the  appeal  was  regularly 
depending  in  this  court.  2.  That  the  fraud 
would  protect  the  estate  for  the  benefit  of 
the  plaintiff. 

As  to  the  first; 

After  the  appeal  had  once  been  allowed, 
the  Court  of  Chancery  had  no  further  con- 
troul  over  it;  and  the  situation  of  the  ap- 
pellant will  induce  the  court,  who  are  not 
"onfined  to  any  limited    time  for  allowing 


the  security,  to  extend    the   period   farther 
in  this,  than  ordinary  cases. 
As  to  the  second : 

If  George  Anderson  only  were  concerned* 
there  could  be  no  question  about  it ;  for  it 
is  clear  that  relief  would  be  given :  But 
his  creditors  ought  not  to  be  in  a  better 
situation  than  himself,  as  they  can  only 
have  the  same  rights  which  he  has.  Nor 
will  the  failure  to  record,  within  the  eight 
months,  help  their  case;  because  it  was 
owing  to  George  Anderson  himself,  whose 
neglect  was  a  fraud,  which  ought  not  to 
injure  the  rights  of  the  wife. 

Wickham  contra.  The  act  of  Assembly 
is  express,  that  the  deed  not  having  been 
recorded  within  the  eight  months,  is  void 
against  the  creditors.  So  that  it  is  as  if 
there  had  been  no  settlement :  But  if  there 
had  been  none,  then  the  law  would  have 
vested  the  property  in  the  wife;  and  as 
the  deed  was  not  recorded,  the  presumption 
was  that  it  had  vested  by  the  intermar- 
riage. The  alleged  fraud  can  make  no 
difference.  For  if  one  man  gets  posses- 
sion of  anothers  estate,  and  sells  to  a  third 
person,  without  notice,  it  is  good:  And 
the  case,  in  effect,  is  the  same  here.  It 
makes  no  difference  whether  the  debts 
originated  before  or  after  the  marriage; 
for,  as  the  settlement  was  not  recorded 
within  the    eight    months,    the    act   would 

equally  affect  them  in  either  case. 
203  *Warden    on    the   same   side.     The 

settlement  is  extremely  defective. 
For  proper  trusts  and  limitations  to  pre- 
serve the  estate  are  not  inserted:  And 
upon  that  ground  also  the  creditors  must 
prevail. 

Marshall  on  the  same  side.  If  any  fraud 
has  been  committed,  the  creditors  were  not 
concerned  in  it;  and  therefore  it  cannot  be 
objected  against  them.  It  is  no  objection 
to  say,  that  they  did  not  trust  Anderson 
upon  the  credit  of  this  property;  for  the 
act  includes  them,  nevertheless,  as  it  ren- 
ders the  deed  void  against  all  creditors.  In 
which  respect  the  act  makes  a  difference 
between  creditors  and  purchasers.  Of 
course,  if  the  creditors  have  been  guilty  of 
no  fraud,  it  follows  that  the  settlement 
cannot  operate  against  them;  but  they 
have  the  same  rights  which  they  would 
have  had,  if  the  settlement  had  not  been 
made. 

Randolph  in  reply.  Recording  the  deed 
in  September  1788  was  sufficient  by  rela- 
tion. That  is  the  principle  with  regard  to 
the  enrollment  of  deeds  of  bargain  and  sale 
in  England.  By  the  act  of  1785,  for  regu- 
lating conveyances,  property,  moving  from 
the  covenantor  only,  is  contemplated ;  and 
therefore  that  law  does  not  apply  to  the 
present  case,  where  the  property  belonged 
to  the  wife.  For  the  covenants  here  are 
all  on  the  part  of  the  husband.  The  word 
creditors  in  the  act  is  to  be  understood 
with  an  exception  of  the  wife's  interest.  It 
is  used  more  strongly  in  the  statute  of  Kliz- 
abeth,  than  in  our  act;  and  yet  it  has 
always  been  taken  there  in  a  sense  accord- 
ing to  the  rule  in  the  Bankrupt  laws,  which 
excepts  the  rights  of  the  wife,  although 
the  terms  in  those  laws  are  stronger  than 
the  words  of  our  act.  1  Atk.  190;  2  Atk. 
562;  3  Atk.  399.     It  was  the  culpable   neg- 
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lect  of  the  husband,  to  whom  it  was  con- 
fided, that  prevented  the  deed  from  being 
recorded  within  the  eight  months;  and 
that  was  a  fraud,  which  will  take  the  case 
out  of  the    operation    of  the    statute. 

204  For  the  court  Avill  supply  the  *omis- 
sion   to  record.     2  Vern.  564.     George 

Anderson  was  a  trustee  for  his  wife ;  whose 
interest  was  prevented,  by  the  contract, 
from  vesting  in  him ;  and  therefore  his 
creditors  can  have  no  right.  2  Vez.  655: 
He  could  not,  by  any  act  of  his.  bar  her 
equity.  4  Bro.  Ch.  cas.  326;  1  Wms.  459. 
Of  course,  as  the  creditors  attempt  to 
charge  the  estate  merely  by  the  operation 
of  law,  it  is  competent  to  the  wife  to  rebut 
that  operation,  by  shewing  the  fraud  and 
its  effects  in  preventing  the  proper  steps 
from  being  taken  for  her  security. 

Wickham.  As  the  deed  was  not  recorded 
the  creditors  relied,  that  this  was  the  prop- 
erty to  George  Anderson,  and  gave  faith  to 
it  accordingly.  So  that,  if  he  be  a  trustee 
for  the  wife,  still,  the  deed,  not  having 
been  recorded,  is  void  against  the  creditors ; 
for  whether  trustee  or  not,  it  will  make  no 
difference  in  that  respect,  as  he  has  the 
legal  estate  in  him,  and  the  deed  is  void  by 
the  act  of  Assembly.  The  arguments  drawn 
from  the  statute  of  Klizabeth  are  irrelevant ; 
because  here  was  no  intention  to  defraud. 
But  if  there  was,  and  the  creditors  were  not 
concerned  in  it,  they  would  not  be  affected 
by  it.  There  is  no  foundation  for  the  dis- 
tinction taken  between  the  property  of  the 
wife  and  that  of  the  husband;  for  settle- 
ments are  more  frequently  made  of  the 
property  of  the  wife,  than  of  that  of  the 
husband ;  and  the  construction  contended 
for  on  the  other  side  would  repeal  the  law. 
As  the  deed  contained  no  settlement  of 
lands,  recording  it  in  Albemarle  Court 
would  not  have  been  sufficient;  for  that  is 
expressly  against  the  words  of  the  act  of 
Assembly. 

Randolph.  The  deed  was  executed  in 
Albemarle  county;  and  therefore  that  was 
the  proper  court  to  record  it  in. 

Cur.  adv.  vult. 

LYONS,   Judge,   after  stating   the   case, 
delivered    the   resolution    of   the  Court     as 
follows* 

205  *The  first  question  is,    whether  the 
appeal  is  properly  brought  up? 

We  are  of  opinion,  that  the  power  of  the 
Court  of  Chancery  ceased  on  the  10th  of 
September  1794;  when  the  next  term  after 
the  making  of  the  decree  commenced;  and, 
from  that  period,  that  it  belonged  to  this 
Court  only  to  determine  on  the  sufficiency 
of  the  security ;  as  the  cause  was  then  here, 
and  the  Court  of  Chancery  had  no  longer 
any  control  over  it.  For  the  authority  of 
that  Court,  according  to  the  true  construc- 
tion of  the  act  of  Assembly,  expired  with 
the  vacation,  which  followed  the  decree ; 
and  therefore  its  subsequent  proceedings 
were  altogether  void.  Of  course  the  appeal 
having  been  granted  in  August  1794,  and 
sccnrity  given  according  to  law,  it  must 
stand. 

The  next  question  is,  whether  a  Court  of 
Equity  can  supply  the  omission  and  defect 
in  not  recording  the  marriage  articles, 
within   eight  months,  according  to  the  act 


of   Assembly  for  regulating    conveyances? 

Chancellors  in  Kngland  have  gone  great 
lengths  in  supplying  defects  in  convey- 
ances, as  appears  from  the  case  of  Taylor 
V.  Wheeler,  2  Vern.  564,  and  other  cases 
cited  at  the  bar ;  but  we  do  not  know  what 
provisions  or  reservations  there  might  have 
been  in  the  act  of  Parliament  or  custom 
referred  to  in  those  cases,  or  in  the  bank- 
rupt laws  of  that  country  alluded  to  in  the 
argument. 

The  act  of  Assembly,  for  regulating  con- 
veyances in  this  state,  was  made  to  protect 
creditors  and  purchasers  against  secret 
trusts  and  latent  titles ;  and  for  that  pur- 
pose only:  Since  it  contains  a  proviso, 
that  the  deed,  although  not  proved  within 
eight  months,  shall  be  binding  between 
the  parties,  as  it  was  at  common  law; 
and  the  proviso  is  an  exception  which  proves 
the  rule,  that  is  to  say,  that  the  deed  shall 
not  bind  any  but  the  parties  them- 
selves. 

206  *But  when  a  statute  says  expressly, 
that  a  conveyance  shall  not  bind,  can 

a  Court  of  Equity  say  that  it  shall?  Surely 
that  would  be  to  repeal  the  act ;  and  there- 
fore equity  will  not  interpose  in  such  cases, 
notwithstanding  accident  or  unavoidable 
necessity.  For  the  power  of  a  statute  is  so 
great,  that  it  has  been  said,  that  even  in- 
fants would  have  been  bound  by  the  act  of 
limitations,  if  there  had  been  no  exception 
with  regard  to  them,  contained  in  the 
statute  itself. 

It  is  true  that  there  are  no  negative  words, 
in  the  act  of  Assembly,  to  exclude  the  ju- 
risdiction of  a  Court  of  Equity  in  the  pres- 
ent case.  But  a  Court  of  Equity  must 
consult  the  intention  of  the  L/egislature  as 
well  as  Courts  of  Law ;  and  when  the  Leg- 
islature have  determined  a  matter  with  its 
circumstances,  a  Court  of  Equity  cannot 
intermeddle,  or  relieve  against  the  ex- 
press provisions  of  the  statute. 

Fraud,  however,  is  still  left  open  for  a 
Court  of  Equity  \o  act  upon ;  and  if  a 
creditor  or  purchaser  has  been  guilty  of  a 
fraud,  by  preventing  the  deed  from  being 
recorded,  or  otherwise,  Eiquity  may  still 
relieve;  as  no  person  ought  to  take  advan- 
tage of  his  own  fraud  and  obtain  the  benefit 
of  the  statute  by  undue  means.  For  the 
act  was  intended  only  to  secure  fair  and 
honest  creditors  and  purchasers ;  and  not  to 
protect  the  fraud  and  circumvention  of 
either  of  them. 

But  as  the  appellees,  in  this  case,  do  not 
appear  to  have  been  parties  or  privies  to 
any  fraud,  nor  are  even  charged  with  it  in 
the  bill,  they  certainly  are  entitled  to  the 
full  benefit  of  the  act  for  securing  their 
just  debts;  and  the  marriage  agreement 
cannot  now  be  set  up  in  equity  to  defeat 
them :  Especially  as  no  excuse,  for  keep- 
ing up  the  marriage  articles  so  long,  is 
even  alleged ;  if  any  could  be  admitted. 

Rebecca  Tucker  does  not  shew   any    title 
to  the  slaves  she  claims;  and,    if  she    has 
any,  she  may  recover  at  law. 

207  *The  other  questions   made  are  not 
now  necessary  to  be  determined:  and 

therefore  they  are  reserved  for   future   dis- 
cussion. 

The  decree  of  the  Court  of   Chancery   is 
to  be  affirmed. 


TQH 


2  CALL 

208 


Virginia  Rbports,  Annotatkd. 


208-21I 


♦APRIL  TERM.  1800. 


Querrant  v.  Tayloe. 

Sheriff— Judgment  against— Damages— Appeal— Effect. 

—If  there  be  Judfirtnent  asralnst  a  sberlff.  for  the 
amount  of  money  levied  on  an  execution  with  the 
15  p.  cent  interest  and  he  appeals.  The  appellee, 
by  waiviufiT  the  10  per  ct.  damages  for  retarding 
the  execution  and  takinsr  a  simple  affirmance  of 
the  judfirment,  may  still  have  bis  16  per  cent  dam- 
asres,  according  to  the  judgment  of  the  Court 
below. 

The  appellant  was  sheriff  of  the  county 
of  Goochland,  and  had  levied  the  amount 
of  an  execution,  which  had  been  put  into 
his  hands  by  the  appellee ;  but  had  failed 
to  pay  over  the  money.  Upon  which  the 
appellee  moved  for  and  obtained  judgment 
in  the  District  Court,  for  the  amount  of  the 
money  levied  with  the  15  per  cent  damages. 
From  which  judgment  the  appellant  ap- 
pealed to  this  court. 

Wickham  for  the  appellee.  After  observ- 
ing that  there  was  no  error  in  the  judg- 
ment, said  that  the  appellee  was  entitled 
to  the  15  per  cent  damages,  notwithstand- 
ing the  act  of  Assembly  which  gives  10  per 
cent  damages  only  in  case  of  appeals.  That 
this  case  of  the  sheriff  was  an  exception  to 
the  general  rule;  for  the  sheriff  would 
otherwise  be  a  irainer  instead  of  a  loser  by 
the  appeal ;  because  by  delaying  the  execu- 
tion of  the  juctgment  he  lessened  the  in- 
terest. At  any  rate  the  appellee  may  relin- 
quish the  damages  in  this  court,  and  take 
a  simple  affirmance  of  the  judgment  with- 
out the  10  per  cent  damages,  and  then 
209  by  the  terms  *of  the  judgment  which 
is  strictly  conformable  to  the  direc- 
tions of  the  act  of  Assembly,  the  appellee 
will  be  entitled  to  the  15  per  cent  damages. 

ROANE,  Judge.  Are  you  contented  to 
take  a  simple  affirmance  without  any  dam- 
ages for  retarding  the  execution? 

Wickham.     Yes. 

Per  Cur.  Affirm  the  judgment  then, 
without  any  damages. 


Spotswood  V.  Pendleton. 

[April  Term,  1800.1 
Assonpslt— Promise— Dlsnlsaal    of    Appeal.*— If  the 

appellant  promise  the  appellee,  that  if  the  latter 
will  agree  to  have  the  appeal  dismissed  the  appel- 
lant will  pay  him  the  full  amount  of  the  debt,  dam- 
ages and  costs  then  due  upon  the  appeal,  and  the 
appellee  consents  thereto  and  the  appeal  is  dis- 
mis.sed  agreed,  the  appellee  may  maintain  assump- 
sit on  this  promise. 
Seme —Same —Same —Damages.  —  The  Court  may 
leave  the  question  of  damages  in  such  a  case  to 
the  jury. 

In  an  action  on  the  case,  brought  by  Pen- 
dleton against  Spotswood  in  the  District 
Court,  the  declaration  was  as  follows, 
*' Benjamin  Pendleton  complains  of  Alex- 
ander Spotswood  in  custody  &c.  of  this,  to 
wit,  that  whereas,  first  day  of  October  1790 
there  was  an  appeal  from  a  judgment  of 
the  County  Court  of  Spotsylvania,  depend- 
ing in  the  District  Court  holden  at  Fred- 
ericksburg, in  which  appeal  the  said 
Alexander  Spotswood  was  appellant,  and 
the  said  Benjamin  was  appellee,  when  and 
where  it  was  agreed  by  said  Alexander 
Spotswood  that  if  the  said  Benjamin  Pen- 
dleton would  agree  to  have  the  said  appeal 
dismissed,  that  he  the  said  Alexander  would 
pay  him  the  full  amount  of  the  debt,  dam- 


*See  monographic  note  on  "Assumpsit"  appended 
to  Kennaird  v.  Jones,  9  Gratt.  183. 


ages  and  costs  then  due  on  said  appeal, 
and  the  said  Benjamin  avers  that  he  did 
agree  to  have  the  said  appeal  dismissed 
and  it  was  in  consequence  dismissed,  and 
he  doth  moreover  aver  that  the  amount 

210  of  the  debt,  damages  *^and  costs  then 
due  upon  the  appeal  was  £222,  5.  7^^. 

Of  which  the  said  defendant  had  notice,  by 
reason  of  all  which  premises  the  said 
defendant  became  liable  to  pay  to  the  said 
plaintiff  the  said  £222,  5.  7}^. ;  and  being  so 
liable  he  afterwards,  to  wit,  on  the  day 
and  year  last  mentioned,  at  the  county 
aforesaid,  in  consideration  thereof,  under- 
took and  faithfully  promised  that  he  would 
pay  the  said  £222,  5.  7^^.  to  the  said  Ben- 
jamin whenever  he  should  be  afterwards 
thereto  required.  Nevertheless  the  said 
Alexander,  altho'  often  required  hath  not 
yet  paid  the  said  £222,  5.  7^.  to  the  said 
Benjamin,  but  hitherto  to  pay  the  same 
hath  refused  and  still  doth  refuse  to  the 
damage  of  the  said  plaintiff  of  sixty  pounds 
and  therefore  he  brings  suit  Ac."  Plea 
non  assumpsit;  and  issue.  Upon  the  trial 
of  the  cause  the  defendant  filed  a  bill  of 
exceptions  which  stated  that,  *  'The  defend- 
ant moved  the  court  to  instruct  the  jury, 
that  the  10  per  cent  before  the  appeal  was 
dismissed  was  not  due,  and  was  not  in- 
cluded in  the  contract  stated  in  the  decla- 
ration. It  appearing  also,  from  the  record, 
that  the  appeal  mentioned  in  the  declara- 
tion was  dismissed  in  the  year  1791 ;  but 
the  court,  being  divided,  did  not  instruct 
the  jury,  for  the  following  reasons,  because 
it  depended  upon  the  evidence,  what  the 
parties  agreed  was  due,  at  the  time  the  con- 
tract was  made  for  the  dismission,  and 
because  the  jury  were  the  judges  of  the 
sa,id  contract,  which  was  verbal." 

There  is  a  copy  of  the  order  for  dismiss- 
ing the  appeal,  copied  by  the  clerk  into 
the  record,  which  is  in  these  words,  ''Fred- 
ericksburg District  Court  April  30th  1791. 
Alexander  Spotswood  appellant  against 
Benjamin  Pendleton  appellee,  upon  an 
app<*.al.  This  suit  being  agreed  between 
the  parties,  it  is  dismissed." 

There  was   a   verdict   and   judgment    for 
the    plaintiff;  and  the  defendant    appealed 
to  this  court. 

211  *Wickham  for  the  appellant.  The 
judgment  is  not  described  with  suffi- 
cient precision,  as  it  is  the  foundation  and 
git  of  the  action.  But  if  it  was,  stiU  the 
action  could  not  be  maintained;  because  it 
is  assumpsit  for  matter  of  record.  Which 
will  not  lie,  as  the  party  has  a  higher  rem- 
edy; Consequently  if  it  were  true  that  it 
lay  for  the  damages,  it  would  not  for  the 
judgment  itself.  Besides  the  Court  left 
the  question  of  damages  to  the  jury  improp- 
erly: 1.  Because  the  evidence  did  not  cor- 
respond with  the  declaration ;  which  ought 
to  have  stated  the  amount  of  the  damages : 
2.  Because  the  amount  of  the  damages  was 
a  question  of  law;  and  therefore  should 
have  been  decided  by  the  Couft. 

Randolph  contra.  The  justice  of  the 
case  has  certainly  been  attained,  and  there- 
fore every  thing  is  to  be  presumed  in 
favour  of  the  judgment.  The  assumpsit 
was  not  in  consideration  of  the  judgment, 
but  of  the  dismission;  and  the  judgment 
was  gone  b^^  the  appeal,  having  been  dis- 
missed agreed.     The  description  is  partic- 
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ttlar  enong-h ;  becaase  it  is  suflScient  notice 
to  the  defendant.  The  evidence  does  cor- 
respond with  the  declaration ;  for  it  is 
averred,  that  the  defendant  promised  to 
pay  the  amount  of  the  damages,  in  consid- 
eration that  the  plaintiff  would  suffer  a  dis- 
mission of  the  appeal. 

There  was  nothing  improper  in  leaving 
the  question,  concerning  the  damages,  to 
the  jury ;  because  it  was  a  matter  of  calcu- 
lation, more  than  of  law. 

Wickham  ki  reply.  It  is  not  true  that  the 
former  judgment  was  gone  by  the  dismis- 
sion ;  for  that  only  means  that  the  parties 
relinquished  the  question  concerning  the 
errors,  but  the  judgment  remained. 

Cnr.  adv.  vult. 

LYONS,  Judge.  Delivered  the  resolution 
of  the  Court,  that  there  was  no  error 
212  in  the  judgment.  *That  the  consid- 
eration of  the  assumpsit  was  suffi- 
cient, and  well  enough  laid.  That  the 
evidence  was  proper  upon  the  declaration. 
And  that  there  was  no  impropriety  in  leav- 
ing the  question  concerning  the  damages  to 
the  jury. 

Jndgment  affirmed. 


Brooke  v.  Gordon. 

[April  Term.  1800.] 

iBterest— Dcdsrstloa.*— If  tbe  declaration  does  not 
demand  interest,  and  the  defendant  waives  his 
plea  the  CX>iirt  cannot  fflve  Jndirment  for  interest. 

B.  and  S.  Gordon  brought  an  action  of 
debt  in  the  County  Court  upon  a  promissory 
note,  for  £^0, ;  The  declaration  demanded 
the  seventy  pounds  only,  without  any  men- 
tion of  interest  and  concluded  to  the  plain- 
tiffs damage  thirty  dollars.  The  defendant 
took  oyer  of  the  note  which  was  in  these 
words,  ** Messrs.  Samuel  and  Bazil  Gdrdon, 
Falmouth,  Gentlemen,  I  will  ninety  days 
after  date  hereof  pay  to  you  or  order  sev- 
enty pounds  for  value  received  of  Robert 
B.  Voss,  John  T.  Brooke,  December  23d, 
1795."  The  defendant  plead  payment. 
Which  he  waived  at  a  subsequent  Court ;  and 
thereupon  the  County  Court  gave  judgment 
for  the  plaintiff  for  ;f70.,  with  interest  from 
the  23d  of  December  1796  till  payment,  and 
the  costs.  From  which  judgment  the  de- 
fendant appealed  to  the  District  Court; 
where  the  said  judgment  was  reversed  with 
costs;  and  the  District  Court  proceeding  to 
give  such  judgment  as  the  County  Court 
ought  to  have  given,  entered  judgment  for 
the  ;^0.  only,  and  the  costs  in  the  County 
Court. 

From  which  judgment  the  defendant  ap- 
pealed to  this  Court. 
213         ^Williams   for     the    appellee.     The 
jndgment  of    the   District    Court    is 
right  according  to  the  decision  of  this  Court 
in  the  case  of  Hubbard  v.  Blow.f 

Per.  Cur.     Affirm  the    Judgment   of  the 
District  Court.      

Wilson  V.  Stevenson's  Administrators. 

[April  Term.  1800.1 
FortlMoaiiiiir    Bond— Two    OMIsfors— Joint  Notice.t— 

Quere.  If  there  be  a  joint  notice  ffiven  on  a  f  orth- 


*See  monographic  noU  on  "Interest"  appended  to 
Fred  V.  Dtxon.  «7  Gralt.  641. 

♦April  term.  1792. 

tFortiicofliliig  Bond— Forfeiture— Iftsusnce  of  Injunc- 
tloiH-PeMlty.-ln  Hull  v.  Bloss.  27  W.  Va.  666,  the 


cominsT  bond,  to  both  obllffors  the  plaintiff  can  take 
judsrment  airainst  one  of  them  only? 
5une— Forfeiture— Issuance    of    Injunction- Penalty .| 

—If  the  forthcoming  bond  be  not  forfeited  at  the 
time  when  the  injunction  issues  the  penalty  is 
saved:  but  it  is  otherwise,  if  the  bond  be  forfeited 
before  the  injunction  issues. 

Stevenson's  administrator  gave  the  fol- 
lowing notice  on  a  forthcoming  bond, 
''Dumfries  October  9  1797,  Gentlemen, 
Please  take  notice  that  on  the  fifth  day  of 
the  next  District  Court  to  be  held  at  Dum- 
fries, or  so  soon  thereafter  as  counsel  can 
be  heard,  a  motion  will  be  made  for  judg- 
ment on  a  bond  granted  by  Richard  Graham 
(now  deceased)  and  Cumberland  Wilson  to 
John  Stevenson  administrator  of  William 
Stevenson,  dated  the  seventeenth  day  of 
December  seventeen  hundred  and  ninety 
five,  for  the  sum  of  eleven  hundred  and  two 
pounds,  eleven  shillings  and  four  pence, 
conditioned  for  the  delivery  at  the  court- 
house of  Dumfries  on  the  fifteenth  day  of 
February  1796,  of  eighteen  slaves  given  up 
to  George  Lane  deputy  sheriff  of  Prince 
William  county  in  lieu  of  the  body  of  the 
said  Richard  Graham,  taken  by  said  George 
Lane  deputy  sheriff  by  virtue  of  a  capias 
ad  satisfaciendum  issued  from  the  said 
District  Court  on  a  judgment  obtained  there 
at  the  suit  of  the  said  John  Stevenson  as 
administrator  of  the  said  William  Steven- 
son for  the  non  performance  of  debt  and 
costs,  balance  then  due,  amounting  to  five 
hundred  and  fifty  one  pounds  five 
214  shillings  and  eight  *pence.  James 
Smith  attorney  in  fact  of  John  Ste- 
venson administrator  of  William  Stevenson 
deceased.  To  Mr.  Cumberland  Wilson  and 
George  Graham  administrator  or  executor 
of  Richard  Graham  deceased."  This  no- 
tice was  served  upon  Graham  and  Wilson 
both. 

After  reciting  the  said  notice,  and  the 
appearance  of  Wilson  and  Graham  by  their 
attorney,  with  a  continuance  of  the  cause 
from  day  to  day  for  several  days  during  the 
term,  the  record  proceeds  thus, 

''John  Stevenson  administrator  of  Wil- 
liam Stevenson,  Plaintiff,  v.  Cumberland 
Wilson  A  George  Graham  administrator  or 
executor   of  Richard   Graham  Defendants. 

"Upon  a  motion  for  judgment  on  a  bond 
executed  by  Richard  Graham  deceased  and 
Cumberland   Wilson    to   the    plaintiff,    for 

court  said:  "In  Wilson  v.  SteceMon,  2  Call  213,  the 
court  decided.  'That  if  the  forthcoming  bond  be  not 
forfeited,  at  the  time  when  the  injunction  issaes. 
the  penalty  is  saved:  because  the  compliance  with 
the  condition  would  be  useless,  as  the  property 
must  be  restored  immediately  that  it  was  delivered 
to  the  sheriff:  and  therefore  the  law  would  dispense 
with  it  But.  if  the  forthcoming-  bond  is  forfeited 
before  the  injunction  issues,  the  injunction  does  not 
discharire  it.  but  the  oblisrors  continue  liable  still.* 
The  same  effect  wasglventoasupersedeas-bondin 
Rucker  v.  Harrison,  6  Munf.  181."  The  principal  case 
is  cited  in  Steele  v.  Boyd.  6  Leigh  K8;  Hudffins  v. 
Marchant,  28  QratL  183. 

It  was  held  in  Hull  v.  Bloss.  27  W.  Va.  664.  that 
where  a  forthcoming  bond  is  given  for  the  delivery 
of  property  levied  upon  by  virtue  of  an  execution, 
the  failure  to  deliver  such  property  on  the  day  of 
sale  will  not  cause  a  forfeiture  of  such  bond,  if 
before  that  day  an  injunction  is  obtained  and  is 
then  in  force  ag-ainst  tbe  enforcement  of  the  execu- 
tion. 

SSane— Same— Supersedeas  to  Judgment  before  Day 
of  Sale.— It  was  held  in  Rucker  v.  Harrison,  6  Munf. 
181.  that  if  a  supersedeas  to  a  judg-ment  (execution 
being-  levied  and  a  forthcoming-  bond  taken),  be 
levied  before  the  day  of  sale,  and  thereupon  the 
property  be  not  forthcoming,  the  penalty  of  the 
'  bond  is  saved,  and  no  motion  lies  upon  it 


nng 


2  CALL 


Virginia  Rbforts,  Annotatbd. 


216-217 


the  forthcoming  of  property  given  up  by 
the  said  Richard  Graham  in  lieu  of  his  body 
taken  by  virtue  of  an  execution  issued  from 
this  Court,  at  the  suit  of  the  said  plain- 
tiff. 

This  day  came  the  parties  by  their  attor- 
neys and  their  arguments  having  been  fully 
heard  and  mature  deliberation  thereon  had, 
it  is  considered  by  the  Court  that  the  plain- 
tiff recover  against  the  defendant  Cumber- 
land Wilson  eleven  hundred  and  two  pounds 
eleven  shillings  and  four  pence  the  debt  in 
the  said  bond  mentioned  &c.  And  the 
plaintiff  has  leave  to  discontinue  his  mo- 
tion against  the  other  defendant." 

The  bond  is  joint  and  several.  On  the 
execution  is  endorsed  * 'Executed  and  eight- 
een slaves  gfven  up  in  lieu  of  his  body 
and  injoined  in  the  High  Court  of  Chancery 
before  the  day  of  sale  mentioned  in  the 
within  bond  for  their  delivery." 

There   is  a  copy   of  the  injunction   bond 
copied  into  the  record. 

215  ^Wilson   appealed,    from    the  judg- 
ment of  the   District  Court,    to   this 

Court. 

Wickham  for  the  appellant.  The  notice 
is  that  the  plaintiff  will  move  for  a  joint 
judgment  against  the  surviving  obligor 
and  the  representatives  of  the  decedent, 
which  could  not  be  rendered;  but,  if  it 
could,  the  plaintiff  has  only  taken  judg- 
ment against  the  surviving  obligor,  and  dis- 
continued against  the  administrator.  Which 
is  erroneous;  because  the  judgment  does 
not  pursue  the  notice.  Such  a  declaration 
would  have  been  bad ;  and  a  notice,  which 
is  in  the  nature  of  a  declaration,  stands 
upon  the  same  ground.  So  that  what  is 
requisite  in  the  one,  is  necessary  in  the 
other  also;  and  it  is  right  it  should  be  so, 
or  otherwise  the  defendant  does  not  know 
how  to  defend  himself. 

But,  upon  the  merits,  the  plaintiff  was 
not  entitled  to  judgment;  because  the  in- 
junction, having  issued  prior  to  the  day  of 
sale,  discharged  the  obligors  from  perform- 
ing the  conditions  of  the  forthcoming  bond. 
For,  if  the  sheriff  had  had  the  property  in 
custody,  he  must  have  discharged  it ;  and 
the  forthcoming  bond  was  but  a  substitu- 
tion for  the  property.  Therefore  if  the 
property  was  liable  to  be  restored,  the  bond 
ought  to  have  been  given  up.  For  the  law 
does  not  require  a  vain  thing  to  be  done ; 
that  is  to  say,  that  the  obligors  should  de- 
liver the  property  and  take  up  their  bond, 
in  order  that  the  sheriff  might  return  the 
property  the  next  moment.  It  is  like  the 
case  of  one  who  is  special  bail  for  another, 
and  the  principal  is  made  a  peer  or  enlists 
as  a  soldier;  in  which  cases,  the  court  will 
order  an  exoneretur  to  be  entered  at  once, 
without  requiring  that  the  body  should  be 
first  rendered ;  because  it  would  be  dis- 
charged immediatel3%  if  it  were.  This, 
which  is  clear  upon  principle,  receives 
additional  weight  from  the  act  of  Assem- 
bly, directing  the  money  made  on  the  execu- 
tion, to  be  restored  to  the  defendant  at  law, 
upon    the  emanation    of   the    injunc- 

216  tion  ;  which  *looks  as  if  the  Legisla- 
ture meant    to    prescribe    a    general 

principle,  applicable  to  all  stages  of  the 
execution ;  for  there  can  be  no  reason,  why 


the    money    should     be   restored,    and   the 
property  not. 

Botts   and    Call   contra.     The   notice    is 
sufficient.     These  proceedings   are  not  like 
those  at  common  law ;  and  therefore  do  not 
require  the  same  precision.     It  is  sufficient, 
if  the   defendant  is  substantially  informed 
of    the   nature   of   the  motion ;  which  is  as 
effectually    done  by  a-  joint    as    a    several 
notice;  because  he  is  equally  as   well   in- 
formed, as*  to  the  merits  of    the   claim,    by 
the    one  as  the  other.     The  case   does   not 
resemble  that  of  a   joint  declaration,  upon 
a  several    contract,    at   common   law.     For 
there  the  plaintiff  fails  in  the  proof  of  the 
contract,  as  he   declares   on   one   contract, 
and  proves  another;  so  that   the  defendant 
could    not   be   prepared    to   meet  the  testi- 
mony.    But  it  is  still  the  same  forthcoming 
bond,    whether  the  notice  be  joint  or  sev- 
eral ;  and  therefore  there  is   no   failure    of 
the  evidence  or  mistake  as  to  the  nature  of 
the  claim.     Thus  then  it  appears  that  even 
if  a  joint  judgment  could  have  been  taken, 
the  notice  was  insufficient.     But  the  argu- 
ment is  a  fortiori   where  a  joint  judgment 
could  not  be  taken  ;  because  there  the  notice 
must     operate     severally     or    not    at    all. 
Therefore  the  entry  of  the  discontinuance, 
as    to  the  administrator,    cannot   prejudice 
the   cause;  for   it  was  a  work   of  superero- 
gation, and  no  more   than   the   law    would 
have    done    without.      For    as    the    notice 
operated  severally,  and  distinct  judgments 
were   to  be  taken,  that  part  of  it  which  re- 
lated to  Graham's  representatives  was  sur- 
plusage merely ;  and  therefore  the  entry  of 
a   discontinuance   as  to   that  has  no    effect 
one  way  or  the  other.     Besides   when    the 
plaintiff    followed   up  his  notice  only  as  to 
one    of    the    defendants,      he    necessarily 
waived  it  is  to  the  other. 

The  forthcoming  bond  was  a  discharge 
of  the  judgment,  1  Wash.  92;  and  there- 
fore absolute  compliance  with  the 
217  conditions  of  the  bond  was  *requi site. 
It  is  generally  true,  that  an  injunc- 
tion leaves  things  as  they  were;  that  is 
to  say,  the  plaintiff  for  sheriff  cannot  pro- 
ceed to  a  sale,  but  still  it  is  the  duty  of  the 
obligor  to  perform  his  condition ;  because 
it  was  inserted  for  his  benefit;  and  he  can- 
not save  his  penalty  without  fulfilling  it. 
But,  it  is  a  clear  principle  of  law,  that  a 
man  cannot  excuse  himself,  from  the  per- 
formance of  a  condition,  by  his  own  act, 
Yelv.  207;  and  as  the  injunction  is  of  the 
obligors  own  seeking,  he  ought  not  to  be 
received  to  object  it  against  the  compliance 
with  his  bond.  Which  argument,  in  the 
present  case,  is  just  as  applicable  to  the 
security,  as  to  the  principal;  for  the  same 
person  who  is  security  to  the  injunction 
bond,  is  security  to  the  forthcoming  bond, 
likewise.  So  that,  having  enabled  the 
principal  to  sue  the  injunction,  he  oug^ht 
no  more  to  be  allowed  to  object  that  cir- 
cumstance, than  the  principal  himself. 

Cur.  adv.  vult. 

LYONS,  Judge.  Delivered  the  resolution 
of  the  court  to  the  following  effect.  Thai, 
if  the  forthcoming  bond  be  not  forfeited,  at 
the  time,  when  the  injunction  issues,  the 
penalty  is  saved;  because  the  compliance 
with  the  condition  would  be  useless,  as  the 
property  must  be  restored  immediately,  that 
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it  was  delivered  to  the  sheriff ;  and  there- 
fore the  law  would  dispense  with  it.  But, 
if  the  forthcoming  bond  is  forfeited  before 
the  injunction  issues,  the  injunction  does 
Dot  discharge  it,  but  the  obligors  continue 
liable  still.  That  as  the  court  were  clear 
upon  this  point,  they  left  that  relative  to 
the  notice  undecided. 
Judgment  of  the  District  Court  reversed. 


218  *Buck  &  Brander  v.  Copland. 

[April  Term,  1800.] 

Affeat— To  Sell -Becomes  Himself  Parchaaer— Case 
at  Bar.— A  empowers  C  to  purchase  landR  for  him ; 
M  emxjowers  B  to  sell  lands  for  him.  with  direc- 
tions to  firive  C  a  refusal.  A  informs  B  that  he  and 
C  are  tlie  same  person,  and  offers  2s.  sayinsr 
if  M  will  not  take  that  price  he  will  g-ive  more 
than  any  other  person.  B  promises  C  and  A  a  re- 
fusal :  but  afterwards,  without  informing  M  of 
their  offers,  purchases  for  himself:  A  court  of 
eqoity  will  not  decree  the  benefit  of  this  transac- 
tion to  A«  but  if  tbe  trust  was  proved,  would  set 
aside  the  sale  in  favour  of  M;  who  ousrht  to  be 
made  a  party  to  the  snit 

Saaie-5B»e— Same— Statute  of  Prauda.- In  such  a 
case  as  the  transactions  between  A.  C  and  B  were 
not  in  writinsr,  B,  may  plead  the  act,  to  prevent 
fraads  and  perjuries. 

The  bill  states,  that  Copland  being  dis- 
posed to  lay  out  some  money,  which  he  had 
by  him,  in  the  fall  of  1795,  he  mentioned 
it  to  Hicks  and  Campbell,  and  told  them, 
if  they  would  purchase  some  military  lands 
for  him  out  of  his  own  money,  that  he 
would  allow  them  a  commission  of  5  per 
cent.  That  ^hey  afterwards  told  him,  that 
Benjamin  Mosely  wished  to  sell;  and  that 
thej  had  offered  him  28,  which  he  had 
refused;  but  said  that  he  would  authorise 
the  defendants  to  sell;  and  that  they  had 
spolien  to  the  defendant  Brander  who  had 
promised  them  the  refusal.  That  in  a  few 
days  afterwards,  the  plaintiff  enquired  of 
Hicks  and  Campbell,  whether  they  had 
heard  any  more  of  the  matter?  That  they 
answered  they  had  not,  and  advised  the 
plaintiff  to  apply  to  the  defendants.  That 
the  plaintiff  applied  to  Buck  &  Brander 
accoMingly,  between  the  1st  and  16th  of 
November;  Told  them  that  Hicks  and 
Campbell  were  purchasing  for  him,  and 
offered  2s.  That  the  defendants  said,  they 
had  been  authorized  by  Mosely  to  sell,  in 
order  to  pay  a  debt  due  themselves ;  but  he 
had  desired  them  not  to  take  2s,  until  he 
bad  advised  with  them ;  That  they  would 
write  to  him  mentioning  the  plaintiffs 
offer,  and  in  the  mean  time  would  enquire 
of  the  value.  That  the  plaintiff  told  them, 
if  Mosely  would  not  take  that  price  to  let 
him  have  the  refusal,  as  he  would  give  as 
much,  or  more,  than  any  other  person, 

219  for  it.  That  the  defendants  ♦prom- 
ised to  do  so;  and  one  of  them,  after- 
wards, told  the  plaintiff  that  he  had  written, 
but  no  answer  had  come  to  hand.  That  the 
plaintiff  again  offered  2s ;  which  that  de- 
fendant said  he  believed  was  the  price, 
and,  if  Mosely  would  take  it  the  plaintiff 
should  have  the  lands.  That  he  would  let 
the  plaintiff  know,  when  he  heard  from 
him.  That  the  plaintiff  had,  from  the  com- 
mencement, resolved  to  give  2s  6,  if  he  could 
not  get  the  lands   for  less.     That   all   this 

See  Hoseley  v.  Buck.  8  Munf.  238,  and  mono- 
srapbic  note  on  "Agencies"  appended  to  Silliman  v. 
FrederlckRburfir.  etc.,  R.  R.  Co.,  27  Gratt.  119. 

See  foot^tMtes  to  Shurtz  y.  Johnson.  28  Gratt.  667: 
Griffin  r.  Cunningham,  19  Gratt.  572. 


related  to  two  surveys  only,  of  1000  acres 
each ;  for  the  plaintiff  did  not  know  that 
Mosely  owned  more.  That  the  defendant 
Brander,  afterwards,  told  the  plaintiff, 
there  were  upwards  of  2600  acres,  and*  that 
Anderson  the  surve^'or  had  a  claim  for  his 
fees,  or  for  a  proportion  of  the  lands,  and 
asked  the  plaintiffs  opinion,  which  would 
be  best.  That  the  plaintiff  advised  him  to 
pay  the  fees;  and  offered  to  advance  the 
money,  and  take  the  whole  lands,  at  2s,  de- 
ducting the  fees.  That  the  plaintiff  con- 
tinued to  apply  to  the  defendants  to  know 
if  they  had  heard  from  Mosely ;  and  was 
always  told  that  they  had  not ;  although 
they  had  written  him  several  times.  That 
the  plaintiff  was  bound  by  his  offer,  if  the 
lands  had  fallen  in  value,  and  always  kept 
the  money  ready.  That  he  dM  not  appre- 
hend any  unfair  dealings  in  the  defendants 
with  whom  he  was  intimate ;  but  relied  on 
their  integrity;  and  never  suspected  that 
they  wished  to  buy  themselves.  That  the 
defendant  Buck,  at  length,  told  the  plaintiff, 
that  he  believed  Brander  had  a  letter  from 
Mosely,  who  consented  to  take  2s ;  but  that 
there  was  some  difficulty  with  respect  to  an 
overcharge  for  the  surveyors  fees.  That 
the  plaintiff  answered,  that  circumstances 
should  make  no  difference;  for  he  would 
look  to  the  surveyor  himself;  and  desired 
Buck  to  tell  Brander  so.  That  Buck,  at  go- 
ing off  said,  for  the  first  time,  that  he  be- 
lieved Brander  intended  to  keep  the  lands. 
That  the  plaintiff  went  to  Brander  and  in- 
sisted on  the  contract;  but  Brander  re- 
fused, saying  all  that   he  had   promised  to 

the  plaintiff  was,  that  the  plaintiff 
220   .  ^should  have   the   refusal;    and    that 

Kinkaid  had  bargained  for  the  land 
for  Buck  and  Brander;  who  had  written 
him  to  do  so.  That  the  plaintiff  replied, 
that  the  defendant  had  always  informed 
him,  that  he  had  written  to  Mosely  which 
he  admitted;  but  said,  it  was  only  a  differ- 
ence in  names,  and  not  in  substance.  That 
the  plaintiff  mentioned  what  Buck  had 
said;  relative  to  the  overcharge  for  survey- 
ors fees;  but  Brander  said  Buck  was  mis- 
taken ;  for  only  the  legal  fees  were  paid. 
That  the  plaintiff  then  offered  2s  6,  the  price 
he  first  intended  to  go  to,  if  Mosely  had 
refused  2s.  But  the  defendants  refused; 
npon  which  the  plaintiff  tendered  the  money 
for  the  said  2000  acres  at  2s.  The  bill 
therefore  prays  a  conveyance  of  the  2000 
acres  and  for  general  relief. 

Buck  and  Brander  the  defendants  plead 
the  act  of  General  Assembly,  to  prevent 
frauds  and  perjuries,  to  the  discovery ;  and 
by  answer  they  state.  That  they  were  in- 
terested in  two  concerns,  one  in  Manches- 
ter, and  the  other  in  Buckingham.  In 
which  last  Robert  Kinkaid  was  a  partner. 
That  both  were  dissolved,  previous  to  any 
of  the  transactions  in  the  bill  mentioned. 
That  Brander  settled  the  affairs  of  the 
Manchester  business  and  Kinkaid  those 
of  the  Buckingham  business.  That  Mosely 
owed  the  firm  of  Kinkaid  &  Co.  £3SS,  19.  3. 
(on  which  judgment  had  been  obtained;) 
and  Kinkaid  and  Co.  were  indebted  to  Buck 
and  Brander.  That  Mosely  told  the  defend- 
ants, he  had  2666  acres  of  land ;  but  expected 
666  acres  would  go  to  pay  the  surveyor. 
That    he    had   offered   the   balance  of  2000 
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acres  to  Hicks  and  Campbell,  who  offered 
him  2s,  per  acre;  but  from  their  anxiety 
to  purchase,  he  thought  they  would  give 
more^  That  he  asked  the  defendants  to 
apply  to  Anderson  the  surveyor,  pay  him 
his  fees,  and  endeavour  to  sell  the  lands  to 
the  best  advantage,  or  retain  them  to  the 
use  of  Buck  and  Brander;  in  either  case 
crediting  his  account  with  the  amount 
of    the     sales;    But    added,    at    the 

221  *same  time    that    if  the    defendants 
should  sell   the  lands,  he  hoped  they 

would  give  Hicks  and  Campbell  the  refusal, 
as  he  had  promised  the  same  to  them. 
That  at  this  time.  Buck  was  from  home, 
and  Brander  wanted  to  consult ;  or  the 
bargain  might  perhaps,  have  been  then 
made :  But,  as  it  was,  Brander  only  said 
that  he  woul&  endeavour  to  sell  the  lands 
for  the  best  price  that  could  be  gotten,  and 
would  correspond  with  Kinkaid  concern- 
ing them.  That  Brander  conversed  with 
several,  but  found  none  willing  to  give  as 
much  as  Hicks  and  Campbell ;  although  he 
learnt  from  Quarles  that  the  lands  would 
rise  in  value.  That,  upon  Bucks  return, 
the  defendants  resolved  to  take  the  lands, 
and  thereupon  a  correspondence  was  opened 
with  Kinkaid,  about  them.  That  one  part 
of  the  contract  with  Mosely,  was  that  he 
should  have  a  further  stay  of  execution,  for 
the  balance  of  the  money.  That,  between 
the  time  that  the  defendant  was  entrusted 
to  sell,  and  the  purchase  of  Mosely,  the 
plaintiff  frequently  threw  himself  in  the 
way  of  the  defendants,  and  conversed  about 
the  lands.  Once  at  Hicks  and  Campbells ; 
who  followed  the  defendant  Brander  and 
said,  if  more  was  offered  than  they  had 
offered,  they  would  give  as  much  as  any 
man;  and  asked  the  refusal;  which  the 
defendant  promised.  That,  from  conversa- 
tion with  the  plaintiff  on  the  subject,  the 
defendant  found  out,  that  giving  a  prefer- 
ence to  Hicks  and  Campbell  and  to  the 
plaintiff  was  the  same  thing.  Perhaps,  at 
other  tim«*s,  the  defendant  might  have 
promised  the  refusal  to  the  plaintiff;  Knows 
that  under  the  impression,  that  Hicks  and 
Campbell  and  the  plaintiff  were  all  one,  the 
defendant  did  make  the  promise  of  a  re- 
fusal to  him.  That  the  defendant  never 
offered  the  land  to  the  plaintiff,  but,  having 
from  the  first  determined  to  buy  himself, 
he  wished  to  avoid  the  plaintiff;  who  he 
feared,  might  take  some  unfair  advantage 
of  him,  with  Mosely.  Possibly  the  defend- 
ant might  have  mentioned  Mosely's  name 
to  the  plaintiff;  but  supposes,  it  was  in 
such  a    way,  as    to    shew   the   corre- 

222  spondence  *was  carried  on,    through 
the  medium  of  Kinkaid.     Admits  the 

tender,  after  the  plaintiff  knew  that  the 
defendants  intended  to  take  the  lands  them- 
selves. That  the  defendants  did  not  pay 
the  fees,  on  the  first  interview  with  Ander- 
son :  That  the  plaintiff  advised  him  to  pay 
them ;  and  said  that  he  would  advance  the 
money,  and  take  the  whole  deducting  the 
fees.  To  which  the  defendant  made  no  re- 
ply. That  the  plaintiff  once  said  to  Buck, 
that  he  would  give  more,  than  2s ;  and  that 
he  and  Hicks  and  Campbell  were  the  same 
thing.  That  from  the  first  application  to 
the  defendant  Buck,  the  plaintiff  was  told 
the  land  was  to  be  sold  to  pay  a  debt  due  to 


Kinkaid  &  Co.  that  Buck  and  Brander  were 
to  have  the  money ;  and  that  he  did  not 
know  that  the  lands  would  be  for  sale, 
which  might  have  induced  a  belief,  that  the 
defendants  intended  to  take  them.  That  the 
defendant  Buck  never  made  any  contract 
with  the  plaintiff,  or  promised  him  the  re- 
fusal. 

Amongst  the  exhibits  filed  in  the  cause, 
are,  the  agreement  between  Mosely  and  the 
defendants  for  the  purchase  of  the  lands. 
An  acknowledgment  by  Hicks  and  Camo- 
bell,  that  they  were  treating  for  the  benefit 
of  the  plaintiff.  A  letter  from  the  defend- 
ant Brander  to  Kinkaid  (referred  to  in  the 
answer,)  mentioning  that  Mosely  had  au- 
thorized the  defendants  to  sell.  That, 
agreeable  to  his  instructions  they  had 
offered  2000  acres  for  sale,  giving  as  he 
wished  a  preference  to  Hicks  and  Campbell ; 
who  seemed  steady,  as  to  price,  and  offered 
no  more  than  2s.  That  he  afterwards  ap- 
plied to  Pickett,  Fen  wick,  Quarles  and 
Anderson ;  but  none  of  them  would  give  as 
much  as  Hicks  and  Campbell.  That,  find- 
ing the  above  price  might  be  got  any  day, 
he  wished  Kinkaid  to  mention  it  to  Mosely, 
and  ask  his  concurrence  in  a  sale.  That  it 
was  probable,  if  Buck  and  Brander  conld 
spare  the  money,  they  might  take ;  and  ttiat 
he  supposed  a  sale,  to  them,  might  be  as 
agreeable,  as  to  Mosely.  That,  if 
223  Mosely  *^agreed  to  the  sale,  he  might 
credit  him  for  the  same  by  Buck  and 
Brander. 

Another  letter  from  Kinkaid  to  Brander. 
Informing  him,  that  Mosely  will  let  him 
have  the  lands ;  although  he  had  hoped  for, 
and  expected  something  better.  A  third 
letter  &om  Brander  to  Kinkaid.  Stating, 
that  he,  as  well  as  Mosely,  had  once  hoped 
to  get  more  from  Hicks  and  Campbell,  £rom 
their  anxiety  to  purchase  of  Mosely,  or  at 
all  events  to  have  a  preference,  from  whom 
he  should  empower  to  sell  the  land.  A 
promise  which  they  said  they  had  obtained, 
and  he  believed  that  they  had  promised 
Mosely,  if  any  body  would  give  more,  that 
they  would  come  up  to  it :  But  he  believed, 
it  was  only  to  gain  their  object;  as  they 
were  the  highest  bidders  in  the  market  by 
a  third.  That  it  was  not  till  after  two  ap- 
plications to  Hicks  and  Campbell  (who  were 
steady  in  the  price  of  28, )  that  he  thought 
of  taking  the  lands  on  account  of  Buck  and 
Brander.  That  if  Mosely  was  dissatisfied 
he  was  at  liberty  to  make  the  moat  of  the 
lands. 

The  Court  of  Chancery  was  of  opinion, 
that  the  act  of  Assembly,  to  prevent  frauds 
and  perjuries,  was  not  pleadable  by  the  de- 
fendants; but  that  they  were  trustees  for 
Copland ;  and  ordered  a  conveyance,  upon 
payment  of  the  money,  or  a  tender  thereof. 
From  which  decree  Buck  and  Brander  ap- 
pealed to  this  court. 

Warden  for  the  appellants.  The  act  of 
Assembly  is  express,  that  no  suit  can  be 
maintained  on  a  parol  agreement;  and  at 
law  no  action  would  have  lain.  Courts  of 
Equity  have  been  extremely  cautious  not 
to  depart  from  the  principle  of  the  statute 
which  is  a  beneficial  one,  and  ought  to  be 
adhered  to.  1  Wms.  618,  770;  Pow.  Contr. 
281 :  But  our  act  of  Assembly  is  more  ex- 
tensive   in  its  operation    than    the   act    of 
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Parliament  in  Eng-land.  f^or  the  recital  of 
the  preamble,  in  the  British  statute,  seems 
to  countenance  the  idea,  that  particular 
cases  only  were  intended  to  be  pro- 
224  vided  for ;  *but  our  act  was  manifestly 
intended  to  include  all  cases  of  parol 
agreements  not  particularly  excepted  by  the 
words  of  the  statute. 

Nor  will  the  admission  in  the  answer  help 
the  plaintiffs  case;  because  the  act  of 
Assembly  has  been  plead  and  insisted  on. 
1  Fonbl.  Eki.  165.  Besides  the  answer  does 
not  admit  any  precise  ag^reement;  nor  does 
the  bill  charge  one,  but  merely  a  promise  of 
refusal;  and  Copland  had  not  agreed  on 
any  particular  price,  nor  could  have  been 
forced  to  give  the  best  price,  in  the  market. 

Call  and  Wickham  contra.  As  the  de- 
fendants have  confessed  the  agreement  in 
their  answer  a  performance  may  be  decreed. 
Ambl.  586;  1  Black.  600;  3  Atk.  3.  This 
rule  has  no  exception,  where  there  is  an 
express  confession  of  the  contract.  For 
the  distinction  is,  where  the  statute  is  plead 
and  the  agreement  denied,  and  where  the 
statute  is  plead  and  the  agreement  con- 
fessed. In  the  first  case,  you  cannot  resort 
to  evidence  to  disprove  the  answer;  but 
in  the  other,  you  may  hold  the  defendant 
to  his  confession.  Because  there  is  no 
danger  of  either  fraud  or  perjury,  the  two 
evils  which  the  statute  was  intended  to 
guard  against.  It  is  like  a  declaration  at 
law,  which  need  not  state,  that  the  agree- 
ment was  in  writing,  but  it  is  suflScient  to 
prove  it  on  the  trial ;  and,  if  the  defendant 
confesses  the  action,  judgment  will  be  ren- 
dered against  him. 

The  doctrine  in  1  Fonbl.  165,  does  not 
overthrow  this  reasoning.  1.  Because  that 
was  but  the  solitary  dictum  of  a  single 
Judge,  in  a  case,  where,  it  appears,  the 
plea  was  overruled.  2.  Because  the  ground, 
he  put  it  on,  is  not  the  true  one;  and  never 
was  assumed  in  any  case  before.  For  a 
man,  by  omitting  to  plead  a  general  stat- 
ute, does  not  lose  the  benefit  of  it :  Which 
is  proved  by  the  cases  at  common  law, 
where  the  defendant  does  not  plead  the 
statute,  but  takes  exception  at  the  trial. 
The  rule  on  the  act  of  limitations  is  no  an- 
swer; for  that  proceeds  upon  a  differ- 
225  ent  ground;  *namely,  that  there  are 
exceptions  in  the  statute,  as  infancy, 
coverture  antt  absence  beyond  seas ;  which 
the  plaintiff  ought  to  have  an  opportunity 
of  shewing.  So  that  the  difference  is, 
where  the  plaintiff  has  a  eight  to  be  in- 
formed of  the  nature  of  the  defence,  and 
where  he  has  not.  But  as  the  statute  of 
frauds  contains  no  exceptions,  the  defend- 
ant is  not  bound  to  plead  it ;  because  the 
plaintiff  stands  in  no  need  of  the  informa- 
tion. Hence  the  reason,  given  in  the 
dictum,  is  not  only  unfounded  in  principle, 
but  is  not  the  ground  of  any  decision.  3. 
Because  Lord  Thurlow  does  not  adopt  that 
reason,  in  the  opinion  which  he  afterwards 
deliver^ ;  which,  if  it  had  been  considered 
as  found,  he  certainly  would  have  .  done ; 
because  it  would  have  relieved  him,  ifrom  a 
great  deal  of  nice  discussion. 

The  cases  therefore  may  all  be  resolved 
into  Lord  Thurlow's  distinction.  That  the 
plaintiff  shall  not  produce  evidence  aliunde 
to  disprove  the  answer;  but  if  the  answer 


does  confess  the  agreement,  as  the  plaintiff 
has  no  occasion  to  resort  to  evidence,  the 
defendant  shall  be  held  to  his  confession. 
2  Bro.  Cas.  Ch.  567. 

Nor  is  it  material  that  the  plea  in  that 
case  was  ultimately  allowed.  For  the  last 
decree  did  not  decide  against  the  ground 
taken  in  the  first,  but  turned  on  quite  dis- 
tinct principles ;  namely,  1.  The  difference 
between  the  contract  stated  in  the  bill, 
and  that  confessed  in  the  answer.  2.  The 
original  incompleteness  of  the  contract; 
which  was  not  definitive,  but  left  a  locus 
paenitentiae :  Therefore  the  court,  so  far 
from  overruling  the  doctrine,  clearly  ad- 
mits that  it  will  prevail ;  and  consequently 
ought  to  be  understood  as  having  decided 
upon  the  circumstances  of  that  particular 
case.  Of  course,  as  the  defendants  have, 
substantially,  admitted  all  the  allegations 
of    the  bill    in  the    present   case,    they  are 

bound  by  their  confession ;  and  the 
226      more  especially,  as  it  is  the  case  of  *a 

trust.  2  Atk.  156.  For  the  rule  is, 
that  the  statute  never  shall  be  interposed 
to  cover  and  protect  a  fraud.  1  Fonbl.  171 : 
And -as  the  defendants  were  the  agents  of 
both  parties,  and  had,  in  effect,  undertaken 
to  procure  the  lands  for  the  plaintiff,  they 
will  not  be  allowed  to  disappoint  him,  and 
take  the  purchase  to  themselves,  under  a 
pretence,  that,  as  the  agreement  was  not 
in  writing,  it  cannot  be  carried  into  effect. 
2    Ekj.  cas.  ab.  50,  pi.  26;  Mosely  rep.  39. 

Randolph  in  reply.  This  is  probably  the 
first  case  on  our  statute,  and  the  English 
decisions  proceed  upon  false  principles. 
The  doctrine,  in  effect,  goes  so  far  as  to 
say,  if  a  man  is  honest  and  tells  the  truth 
he  is  gone ;  but  if  he  will  be  base  enough 
to  tell  a  falsehood,  and  deny  the  truth  he 
is  safe.  However,  even  upon  the  English 
cases,  the  plaintiff  cannot  succeed.  For, 
the  distinction  is,  where  only  the  plea 
states  the  statute,  and  where,  the  plea  and 
answer  both  state  it :  Prec.  Ch.  208.  But 
in  this  case  the  answer  expressly  insists 
upon  the  benefit  of  the  statute ;  and  there- 
fore it  does  not  fall  within  the  principles 
of  those  decisions.  The  case  of  Whit- 
church V*  Bevis,  2  Bro.  cas.  Ch.  567,  was 
ultimately  decided  upon  the  authority  of 
Whaley  v.  Bagenal  in  the  House  of  Lords, 
6  Bro.  Pari.  cas. ;  which  appears  to  have 
exploded  the  doctrine,  that  a  confession  in 
the  answer  would  avoid  the  plea  of  the 
statute. 

But,  be  that  as  it  may,  the  plaintiff,  upon 
his  own  shewing,  was  not  entitled  to  re-- 
cover.  For  he  does  not  state  (and  much 
less,  does  the  answer  confess)  any  positive 
agreement.  It  was  merely  a  promise  of  the 
refusal,  and  not  an  undertaking  to  procure 
the  lands  for  the  plaintiff.  Therefore  he 
might  decline  taking  them,  when  they  were 
offered.  Indeed  the  very  promise  of  a  re- 
fusal, implies  a  right  to  reject  the  offer. 
But  both  parties  must  be  bound  or  neither. 
Cook  V.  Oxley,  3  Terra  rep.  653.  Which  is 
consistent  with  the  doctrine  laid  down 
227  by  the  court  in  the  latter  part  of  *the 
case  of  Whitchurch  v.  Bevis,  Bro. 
cas.  Ch.  There  was  consequently  no  con- 
tract, which  could  be  the  foundation  of  an 
action ;  and  therefore  the  plaintiff  was 
clearly  not  entitled  to  relief. 
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But  the  decree  is  erroneous  upon  another 
ground ;  namely,  that  Moselj  was  no  party 
to  the  suit.  Because  he  was  essentially  in- 
terested in  the  question;  and  the  rule  is, 
that  all  parties,  having  any  interest  in  the 
matter  to  be  decided,  ought  to  be  plaintiffs 
or  defendants  to  the  suit.  Harr.  Ch.  pract. 
378,  14.  Therefore,  as  Buck  and  Brander 
have  not  the  legal  title,  but  merely  posses- 
sion of  the  surveys,  a  decision  between 
them  and  Copland,  may  eventually  affect 
the  interest  of  Mosely ;  who  ought  conse- 
quently to  have  an  opportunity  of  defend- 
ing his  own  interests. 

There  is  no  pretext  for  saying  that  Buck 
and  Brander  were  the  agents  of  Copland. 
No  evidence  shews  that  they  undertook  to 
perform  any  thing  for  him ;  and  they  ex- 
pressly deny  that  they  were  agents. 

Call  contra.  The  case  of  Whaley  v.  Bag- 
enal  is  probably  inaccurately  stated  in  the 
report  of  Whitchurch  v.  Bevis;  which  is 
the  only  account  we  have  been  able  to  pro- 
cure of  it,  at  this  place.  But,  at  any  rate, 
that  case  affords  nothing  contrary  to  the 
doctrine  we  contend  for.  Because  it  ap- 
pears, that  there  was  no  answer  in.  the 
cause;  and  therefore  there  could  have  been 
no  decision  upon  the  point  of  confession, 
whatever  the  abridgment  of  the  case  may 
state.  For  the  Lords  never  give  any  rea- 
sons for  their  judgment ;  but  content  them- 
selves with  a  silent  vote. 

The  case  of  Cook  v.  Oxley,  3  Term  rep. 
is  a  strange  one ;  and  seems  contrary  to  an 
opinion  in  the  year  books,  5  Vin.  ab.  515 ; 
pi.  10,  11.  But,  at  any  rate,  it  will  not 
affect  the  present  case,  because  here  was 
an  absolute  agreement  to  take  at  two  shil- 
lings; and  Copland  was  positively 
228  bound  '^for  that  sum.  Therefore  the 
refusal  only  applied  to  the  case,  of 
more  than  two  shillings  being  offered  by 
some  other  person  ;  and  it  is  to  the  latter 
event  only,  that  the  case  of  Cook  v.  Oxley 
will  bear  any  application. 

There  was  no  necessity  for  making  Mosely 
a  party ;  because  no  conveyance  of  the  lands 
from  him  to  the  defendants  was  necessary ; 
the  assignment  of  the  survey  and  papers 
was  sufficient.  So  that  the  defendants  are 
in  possession  of  a  title  which  they  can 
make  effectual,  without  any  further  act 
from  Mosely :  And  that  will  enable  us  to 
proceed  against  them. 

Cur.  adv.  vult. 

LYONS,  Judge.  Delivered  the  resolution 
of  the  Court  as  follows. 

The  Court  after  mature  considerations, 
does  not  discover  that  Mr.  Copland  is  enti- 
tled to  the  relief  which  he  sought  by  his 
bill. 

Indeed  such  a  suit,  in  a  Court  of  Equity, 
appears  to  be  a  little  extraordinary.  For  if 
we  understand  the  nature  of  it,  as  stated 
in  the  bill,  it  is  to  obtain  the  transfer  of  a 
fraudulent  contract,  supposed  to  have  been 
made  by  Buck  and  Brander,  as  trustees  for 
Copland,  with  Mosely;  without  allowing 
the  latter  any  satisfaction  for  the  injury, 
or  even  making  him  a  party  to  the  suit; 
although  he  was  original  owner  of  the  land, 
and  the  person  on  whom  the  fraud  was  first 
and  principally  committed:  Since  it  is 
charged,  that  Buck  and  Brander  concealed 
from  him,  the  offer  by  Mr.  Copland  of  two 


shillings  per  acre,  and  of  more  than  any 
other  person  would  give  for  the  land.  So 
that  according  to  that  statement,  Mosely 
had  a  right  to  set  aside  the  contract  with 
Buck  and  Brander,  and  to  have  the  land  re- 
stored to  him  again :  And  as  Copland  had 
made  no  contract  with  him,  he  could  derive 
no  claim  from  the  sale  to  the  others. 

229  *But  Mr.   Copland   insists,  that    he 
confided  in  Buck  and  Brander  to  make 

the  purchase  for  him;  that,  by  promising 
to  write  to  Mosely  on  his  behalf,  they 
thereby  became  invested  with  a  fiduciary 
character;  and  were  converted  into  trustees 
for  him,  as  well  as  for  Mosely :  that,  acting 
as  trustees  for  Mosely,  they  had  promised 
him  a  refusal  of  the  land,  and,  therefore, 
ought  not  to  have  purchased  for  themselves 
without  his  consent:  that,  such  trusts  are 
not  within  the  statute  of  frauds,  but  a 
Court  of  Equity  will  enforce  an  execution 
of  them ;  and,  therefore,  that  the  plea  in  the 
present  case  will  not  avail  the  defendants, 
who  being  in  possession  of  the  lands  and 
title  papers,  are  not  entitled  to  hold  them ; 
but  ought  to  convey  them  to  him,  and  not 
enjoy  the  benefit  arising  from  their  own 
misconduct. 

But  how  is  the  trust  proved?    Buck    and 
Brander  deny  it.     They  aver  that  they  had 
power  from  Mosely  either  to  sell   the  lands 
or  retain  them  to  their  own  use,  in  part  of 
the  debt  due  to  them ;  and   that   they    only 
promised  a  refusal  to  Copland,  in  case  they 
should    sell.    They   deny,    that  they   ever 
wrote,  or  engaged  to  write  to  Mr.  Mosely, 
for  or  on  behalf   of  Copland,  or  made  any 
other  promise,  than  a  refusal,  in  case  more 
than  two  shillings  per  acre  should  be  of- 
fered ;  finally,  they  deny,  that  they  ever  had 
any  offer  made  to  them,  by  Copland  or  any 
other  person,  of  more  tban  two  shillings  per 
acre,    until  after  the  agreement   was  made 
with  Mr.  Mosely,  for  the  purchase  on  their 
own  account ;  although  they  admit  that  Mr. 
Copland,  (who,  according  to  his  own  state- 
ment, at  last  only  tendered  two  shilling's,) 
sometimes  stated  that  he  would  give  more, 
but   did  not  say  how  much.     In   all    which 
respects    the  answer  is   not    contradicted, 
or  disproved  by  any  testimony  in  the  cause ; 
and,  as  it  is  responsive  to  the  bill,  the  facts 
as  therein  stated,  must  be  taken  to  be  true. 
So,  that  the  trust  is  so  far  from  being  con- 
fessed* that  it   is   positively    denied, 

230  and  the    plaintiff   produces    *no    evi- 
dence   to  establish  it.     Of  course  the 

arguments  bottomed  on  the  trust  all  vanish  ; 
and  the  plaintiff  had  no  foundation  for  re- 
lief upon  that  ground. 

But,  if  the  trust  was  established,  yet 
Mosely,  who  was  so  much  interested,  and  is 
said  to  have  been  injured  by  the  transac- 
tion, ought  to  have  been  made  a  party.  Kor, 
surely  a  Court  of  equity  would  not  decree 
all  the  benefit  of  the  fraud,  if  one  was  com- 
mitted, to  the  plaintiff  only ;  and  give  Him 
the  whole  gain  arising  from  the  miscon- 
duct of  his  own  trustees.  On  the  contrary, 
we  suppose,  that  in  such  a  case,  a  Court  of 
Equity  would  set  aside  the  sale  to  Suck 
and  Brander;  and  (as  the  promise  to  Mr. 
Copland  was  only  of  a  refusal  of  the  land, 
so  that  he  might  perhaps  be  allowed  to  take 
it  or  not  as  he  pleased,)  direct  a  new  sale. 
By  which   means   Copland   would  have    an 
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opportnnity  of  bidding  for  it,  and  bj  a 
fair  public  sale,  justice  would  be  done  to 
Mosely,  the  party  most  injured  in  the  busi- 
ness; and  who  was  conscientiously  entitled 
to  the  best  price  that  could  be  gotten  for 
the  land. 

But  as  no  trust  is  proyed,  and  no  agree- 
ment in  writing  shewn,  Mr.  Copland  has 
no  equity ;  but  was  completely  barred  by 
the  plea. 

The  decree  of  the  Court  of  Chancery, 
therefore,  is  to  be  reversed,  and  the  bill 
dismissed  with  costs* 


231  *  Meade  v.  Tale. 

[April  Term,  1800.] 
Witness— CMnpeteiicy-liiterMt*-C«M  at  Bar.— A  wit- 
ness received  to  prove  tbat  he  paid  a  sum  of 
money  for  the  defendant  to  the  affent  of  the 
plaint1ff*s  assiernors  in  discharire  of  the  obligation 
npon  wbich  the  salt  was  broasrht 

Tate  assignee  of  William  and  James 
Donald  and  company,  brought  debt  in  the 
County  Court  against  Nicholas  Meade,  upon 
a  penal  bill.  The  defendant  plead  pay- 
ment. And  on  the  trial  of  the  issue  the 
plaintiff  filed  a  bill  of  exceptions  stating, 
that  the  defendant  introduced  the  deposi- 
tion of  William  Meade,  who  said,  that  some 
time  before  the  above  company's  agent 
Robert  Montgomerie  left  the  county  of 
Bedford,  the  deponent  paid  him  a  sum  of 
money,  he  thinks  about  thirty  pounds,  per- 
haps a  little  more  or  less,  in  discharge  of  a 
debt  due  by  Nicholas  Meade  the  defendant 
to  the  said  company,  for  which  they  had 
his  the  said  Nicholas's  bond  or  note,  which 
when  applied  for,  the  deponent  was  in- 
formed by  the  said  Montgomerie,  that  it 
had  been  sent  off  with  the  books  of  the 
company,  and  in  lieu  thereof  he  obtained  a 
receipt  in  full  of  the  debt  aforesaid.  Which 
receipt  is  either  lost  or  mislaid.  That  the 
money  so  paid  was  not  in  discharge  of 
aught  that  was  due  from  the  deponent  to  the 
said  Nicholas,  but  was  paid  by  the  deponent 
at  the  special  request  of  the  said  Nicholas, 
who  thereby  became  indebted  to  the  depo- 
nent in  the  sum  so  paid.  That  the  defend- 
ant also  introduced  a  witness  who  said, 
that  William  Meade  was  heard  to  say,  that 
Nicholas  had  paid  him  the  money  he  had 
advanced  to  William  and  James  Donald  and 
company,  before  the  bringing  of  the  suit. 
That  the  plaintiff  objected  to  reading  of 
the  deposition  aforesaid,  as  illegal  evi- 
dence; but  that  he  was  overruled  by  the 
court. 

Verdict  and  judgment  for  the  defendant. 
Whereupon  the  plaintiff  appealed  to  the 
District  Court. 

The  District  Court  was  of  opinion  that 
the  judgment   was  erroneous,  in  this, 

232  *'That  the  *County   Court    permitted 

•WifaeM  —  Competency  —  interest.  —  The  principal 
»«e  is  cited  with  approval  in  Kerr  v.  Dixon,  2  Call 


See  Stnmp  v.  Roberts.  Fed.  Cas.  No.  18,M1 ;  Cor- 
bill  T.  CoffbiU.  2  H.  AM.  407:  Harvey  v.  Alexander, 
1  Rand.  210. 10  Am.  Dec.  619;  Taylor  v.  Moore,  2  Rand. 
Sffl:  Jones  v.  Raine.  4  Rand.  386:  Eacho  v.  Cosby.  26 
Gratt-  112:  Grayson  v.  Georsre.  86  Va.  908.  9  S.  E.  Rep. 
!3:  Radford  V.  Fowlkes.  86  Va.  820.  8  S.  E.  Rep.  817: 
Trowbridge  v.  Stone,  42  W.  Va.  454,  26  S.  E.  Rep.  S68: 
Fanners'  Bank  v.  Gould,  42  W.  Va.  182.  24  S.  E.  Rep. 
547.  See  monographic  note  on  "Husband  and  Wife" 
appended  to  Cleland  v.  Watson,  10  Gratt  169.  Tbe 
principal  case  is  cited  in  Staffer  v.  Eggleston,  6 
Cail45& 


the  deposition  of  William  Meade  who 
wa&  interested  in  the  event  of  this  suit  to 
go  as  evidence  to  the  jury.'*  It  therefore 
reversed  the  judgment,  with  costs;  set 
aside  the  proceedings  subsequent  to  the 
issue;  and  sent  the  cause  back  to  the 
County  Court  for  further  proceedings  to  be 
had  therein.  Meade  appealed  from  the 
judgment  of  the  District  Court  to  this 
court. 

Randolph  for  the  appellant  contended  that 
the  witness  was  not  interested,  and  there- 
fore that  the  judgment  of  the  District  Court 
was  erroneous. 

Per.  Cur.  Reverse  the  judgment  of  the 
District  Court;  and  afBrm  that  of  the 
County  Court.       

■ 

Henderson,  &c.  v.  Hepburn,  &c. 

[April  Term,  1800.] 

Bond-ColtatonI  Condition*— Action  In  Name  of  As* 
•Iffnco.— An  action,  in  the  name  of  the  assifirnee  of 
a  bond  with  a  collateral  condition  dated  iu  1774.  is 
not  maintainable. 

Samo-SnuM.— What  a  bond  with  a  collateral  condi- 
tion. 

Hepburn  and  Dundas  assignees  of  May- 
nadeer  administrator,  &c.  of  Murray 
brought  debt  against  Henderson  Si  others 
executors  of  Kirkpatrick,  upon  a  bond  with 
a  collateral  condition,  given  by  Kirkpatrick, 
June  9th  1774,  to  Murray.  The  condition  of 
the  bond  was  as  follows,  ^*  Whereas  the 
above  bound  Thomas  Kirkpatrick  hath  this 
day  by  indentures  of  lease  and  release, 
bearing  date  the  eighth  and  ninth  days  of 
this  instant  June,  bargained  and  sold  a 
tract  of  land,  situate  in  the  county  of  f^air- 
fax  aforesaid,  supposed  to  contain  nine 
hundred  and  forty  six  acres,  to  the  above 
named  James  Murray,  for  the  sum  of  one 
thousand  pounds,  Virginia  currency :  And 
whereas  it  is  doubted  whether  some  older 
patents  and  tracts  of  land  do  not  in- 
233  terfere  *^with  the  said  land  so  bar- 
gained and  sold  and  take  part  of  it 
away;  and  it  is  proposed,  that  the  same 
shall  be  surveyed  and  plotted,  to  ascertain 
the  true  number  of  acres  contained  in  the 
said  land,  free,  clear  and  exclusive  of  all 
and  every  other  elder  patents  and  surveys, 
and  that  there  shall  be  a  proportionable  de- 
duction and  abatement,  from  the  said  sum 
of  one  thousand  pounds,  for  such  quantity 
of  the  said  land  as  may  appear  to  be  want- 
ing and  deficient  after  making  such  survey 
and  plott,  occasioned  by  any  older  patents 
and  surveys,  or  otherwise.  Now  the  condi- 
tion of  the  above  obligation  is  such,  that  if 
the  above  bound  Thomas -Kirkpatrick  shall 
cause  the  said  land  to  be  accurately  sur- 
veyed on  or  before  the  fifteenth  day  of  No- 
vember next  ensuing,  at  the  joint  and  com- 
mon expense  and  charge  of  the  said  Thomas 
and  the  said  James  Murray,  and  shall,  in 
case  any  deficiency  shall  appear  to  be  in 
the  said  quantity  of  nine  hundred  and  forty 
six  acres  after  such  survey,  allow  an  abate- 
ment and  deduction  for  such  deficiency 
from  the  said  sum  o^  one  thousand  pounds, 
according  to  the  proportion  that  the  said 
sum  of  one  thousand  pounds  bears  and  hath 
to  nine  hundred  and  forty  six  acres;  or  in 
case    that    the    said    sum   of   one  thousand 

*The  principal  case  is  cited  in  Metcalfe  v.  Bat- 
taile,  Gilmer  194. 
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pounds  shall  be  paid  before  the  said  de- 
ficiency shall  be  ascertained,  if  the  said 
Thomas  shall  repay  and  refund  to  the  said 
James  Murray,  his  heirs  or  assigns  such 
sum  as  he  or  they  may  and  shall  be  entitled 
to  for  such  deficiency  according  to  the  pro- 
portion aforesaid.  That  then  and  in  such 
case  the  above  obligation  shall  be  void, 
otherwise  that  it  shall  be  and  remain  in 
full  force  and  virtue." 

The  plaintiffs  assigned  for  breaches  of 
the  condition,  '^That  neither  the  testator 
of  the  defendants  in  his  life-time  nor  the 
said  defendants  since  his  death  have  re- 
funded to  the  said  James  Murray  or  any 
person  claiming  under  'the  said 
234  ^James  Murray,  or  the  said  plaintiffs 
for  the  deficiency  of  the  land  men- 
tioned in  the  condition  of  the  bond,  so 
much  money  as  they  were  entitled  to  receive 
for  the  deficiency  aforesaid,  according  to 
the  proportions  mentioned  in  the  said 
bond." 

The  defendant  plead  conditions  per- 
formed; and  the  plaintiff  took  issue.  The 
jury  found  a  verdict  for  the  plaintiff  for 
;^269.  4.  6.  damages;  and  the  defendant 
moved  to  arrest  the  judgment  for  the  fol- 
lowing reasons.  1.  Because  the  bond  in 
the  declaration  mentioned  was  not  assign- 
able. 2.  Because  the  plaintiff,  in  assigning 
breaches,  did  not  state  there  was  any  or 
what  deficiency  in  the  land,  occasioned  by 
the  interference  of  older  patents  or  surveys ; 
or  the  sum  to  which  the  plaintiff  was  en- 
titled on  account  thereof. 

There  are  amongst  the  papers  copied  into 
the  record,  a  copy  of  a  survey  made  in  pur- 
suance of  an  order  of  the  court,  whereby 
the  true  quantity  of  the  land  appears  to  be 
820  acres.  The  notice  of  making  the  said 
survey  is  accepted  by  Wilson  who  states 
himself  to  be  attorney  for  the  executors. 

The  District  Court  gave  judgment  for  the 
plaintiff;  and  the  defendants  appealed  to 
this  court. 

Call  for  the  appellant.  The  bond,  being 
dated  in  1774,  was  not  assignable,  Craig  v. 
Craig*  in  this  Court ;  and  perhaps  the  plain- 
tiffs have  no  title  for  another  reason, 
namely,  that  the  assignment  is  made  by 
the  executors  when  the  bond  belonged  to 
the  heir,  Kppes  v.  Demovillef  in  this  Court. 
The  condition  of  the  bond  is  in  the  alterna- 
tive ;  that  is  to  say,  that,  if  the  purchase 
money  is  paid  before  the  survey,  then  the 
obligor  will  refund ;  but  if  not,  then  that  he 
will  rebate  in  proportion  to  the  deficiency. 
Now  it  does  not  appear,  from  the  manner 
in  which  the  breaches  are  assigned, 
235  *  whether  there  ever  was  any  rebate- 
ment  or  not;  and  consequently  the 
assignment  is  in  the  nature  of  a  negative 
pregnant ;  for  although  no  money  had  been 
refunded,  yet  it  might  have  been  rebated. 
Which  argument  is  the  stronger,  when  it 
is  recollected,  that  it  is  not  stated,  whether 
the  purchase  money  was  ever  paid  or  not; 
and  if  it  never  was,  then  the  plaintiffs 
claim,  at  most,  was  only  for  a  rebatement, 
and  not  for  repayment.  In  which  case,  he 
would  not  have  stated  a  title  to  recover. 
But,  at  any  rate,  the  omission  to  state  the 
quantity    of   land,    in   which  the  tract  was 

*I  Call's  Rep.  p.  488. 
t  Ante  22. 


deficient,  is  fatal;  for  that  was  necessary 
in  order  to  apprize  the  defendants  with  what 
they  were  charged,  so  that  they  might  come 
prepared  to  defend  themselves.  Chichester 
V.  Vass*  and  Cabell  v.  Hardwicket  in  this 
Court:  which  last  case  was  a  decision  in 
the  very  point. 

Wickham  contra.  Craig  v.  Craig  is  not 
applicable  to  this  case;  because  that  was 
the  case  of  a  bond  for  the  title,  and  not  a 
bond  for  payment  of  money  as  this  is;  for 
the  repayment  was  to  bear  an  exact  propor- 
tion to  the  deficiency.  Now  that  is  certain 
which  may  be  rendered  certain ;  and  this 
was  capable  of  being  reduced  to  certainty, 
by  mathematics  and  arithmetic.  Taking 
it  then,  as  a  money  bond,  and  the  case  is 
clear;  because  the  act  of  Assembly,  passed 
in  the  year  1748  ch.  27,  is  express  that 
bonds  for  payment  of  money  or  tobacco  may 
be  assigned,  old  edition  Virginia  laws  249. 
The  case  of  Eppes  v.  Demoville,  was  a  bond 
for  title;  and  therefore  no  argument  can 
be  derived  from  it  in  favour  of  the  appel- 
lants. Besides  that  case  turned  on  the  form 
of  the  action.  The  defendants  cannot  ex- 
cept to  the  assignment  of  breaches,  after 
the  plea  of  conditions  performed  and  issue 

on  it,  with  a  verdict  in  favour  of  the 
236      plaintiff;  becaude  the  plaintiff  *ixiii8t 

have  proved  a  deficiency  upon  the 
trial,  or  he  could  not  have  obtained  a  ver- 
dict. Cabell  V.  Hardwicke  turned  on  the 
omission  to  state  for  whose  benefit  the 
suit  was  brought;  and  therefore  is  not  like 
this  case.  In  Call  v.  Ruffing  the  breaches 
were  as  imperfectly  stated  as  in  this  case ; 
but  yet  the  Court  thought  them  sufficient 
after  verdict.  The  judgment  in  this  case, 
will  be  a  perpetual  bar  to  all  future  actions 
on  the  same  bond.  Besides  the  defendants 
consented  to  a  survey;  and  thereby  have 
agreed,  that  what  was  dubious  before, 
should  be  reduced  to  certainty.  This  is  an 
action  of  debt  which  is  less  strict  than  cov- 
enant; and  therefore  there  was  less  neces- 
sity to  be  particular  in  assigning  the 
breaches. 

Call  in  reply.     Independent  of   the    deci- 
sion in  Craig  v.  Craig,  it  is  a  general  prin- 
ciple  of   the    common    law   that  no    paper 
given  for  a  contingent  or  uncertain  demand 
is  assignable.     Thus  a  bill   of  exchangee  or 
a  note  for  payment  of  money  is  not  neg-oti- 
able,  if  the  payment  depends   upon  a  con- 
tingency.    This  was  clearly  a  bond  with  a 
collateral  condition ;  for  first,   it   was  to  be 
ascertained,  whether  there  were   any  older 
or   interfering  titles,  and  then,  what  defi- 
ciency they  produced,    before  the  plaintiff 
was  entitled  either   to   a  rebatement  or  to 
have  any  thing  refunded  to  him.    Therefore, 
in  order  to  maintain  the  action,  it  was  essen- 
tial to  state  in  the  declarjition,  either    that 
there  had  been  a  survey  and  deficiency  as- 
certained, notwithstanding  which  the  testa- 
tor and  his  executors   refused  to   rebate  or 
refund,  as  the  case  might  be,  or  else  that  the 
testator  had  failed  to  have  the  survey  made, 
within  the  stipulated  period;  in  which  lat- 
ter case,  the  damage   would  have  been  the 
loss  of  the  rebatement  or  refunding,  ^vhich 
had  not  been   ascertained    for   want  of  the 

•1  Call's  Rep.  p.  88. 
tl  Call's  Rep.  p.  84S. 
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survey.     The  case   of  Cabell  v.  Hardwicke 

did  not  turn,  merely  upon    the  omission  to 

insert  the  name  '>f   the   person    for    whose 

benefit    the    suit   was    brought,    but 

237  *the    insufficiency   in  the  assignment 
of     breaches    was    also    one    of    the 

grounds,  expressly,  on  which  the  Court 
proceeded.  The  plea  of  conditions  per- 
formed, makes  no  difference ;  for  that  was 
the  plea  in  Cabell  v.  Hardwicke ;  and  yet 
it  was  not  thought  sufficient  to  maintain 
the  declaration.  The  order  for  the  survey, 
stated  in  the  record  to  be  made  by  consent, 
does  not  assist  the  plaintiff;  because  it 
forms  no  part  of  the  pleadings;  and  it  is 
not  asserted,  on  the  record,  that  the  object 
was  to  supply  the  defects  in  the  prior  pro- 
ceedings. 

Wickham.  Bonds  are  assignable,  under 
the  act  of  Assembly,  in  some  cases  where 
bills  of  exchange  are  not ;  and  it  never  has 
been  admitted  in  any  case,  that  with  respect 
to  negotiability  there  was  any  great  simil- 
itude between  bonds  and  bills. 

Call  and  Botts.  If  that  argument  be  cor- 
rect, then  every  manner  of  bond  is  assigna- 
ble ;  because  money  or  tobacco  is  recoverable 
on  all  t>onds. 

Cur.  adv.  vult. 

LYONS,  Judge.  Delivered  the  resolution 
of  the  Court,  that  the  bond  was  clearly  a 
bond  with  a  collateral  condition,  and  there- 
fore not  assignable  within  the  act  of  1748. 
Consequently  that  the  judgment  of  the  Dis- 
trict Court  was  to  be  reversed ;  and  judg- 
ment on  the  verdict  arrested. 

Judgment  Reversed. 

N.  B.  Judge  Roane  was  confined  to  his 
room  by  indisposition,  upon  the  day  on 
which  the  Court  gave  judgment ;  and  there- 
fore was  not  present  when  the  resolution  of 
the  Court  was  given,  but  he  has  favored  me 
with  a  copy  of  the  notes  of  the  argument 
he  intended  to  have  delivered,  which  were 
as  follows. 

''The  first  and  principal  question,  in  this 
case,    is,    whether  the  bond,  declared 

238  upon,  is  such  a  *bond,    as   under  the 
act   of    Assembly    will   authorize  an 

assignee  thereof  to  bring  suit  upon  it,  in 
bis  own  name? 

The  bond  is  dated  on  the  4th  of  June  1774, 
and  assigned  the  17th  of  November  1791. 
It  will  therefore  be  governed  by  the  act  of 
October  1786  Chap.  29 ;  and  in  the  new  code 
the  clanse  of  the  act  now  in  question  is,  as 
follows,  ''Assignments  of  bonds,  bills  and 
promissory  notes  and  other  writings  obliga- 
tory for  payment  of  money  or  tobacco  shall 
be  valid  &c."  So  that  the  question  is, 
whether  the  t>ond,  before  us,  is  a  bond  for 
the  payment  of  money  within  the  meaning 
of  this  clause?  and  this  question  may  be 
elucidated,  if  not  resolved,  by  considering 
what  t>onds  are  considered  as  bonds  for  the 
payment  of  money,  in  other  and  clearer 
passages  in  our  laws? 

By  the  act  of  1748,  re-enacted  in  1792  Rev. 
Cod.  118,  it  is  enacted  that  in  actions  which 
shall  be  brought  on  a  bond  or  bonds  for  the 
payment  of  money,  judgment  is  to  be  en- 
tered for  the  principal  sum  due  thereon  and 
interest.  The  bonds,  here  intended,  are 
clearly  such  as  if  not  single  bonds  are  to 
be  defeazanced  by  the  payment  of  a  lesser 
ascertaine4  sum,  called   the   principal,  and 


which  no  assessment  by  a  jury  is  necessary 
to  calculate  and  render  certain ;  bonds, 
which  when  declared  on,  do  not  require  par- 
ticular breaches  to  be  assigned;  and  in 
which  a  recovery  is  had,  as  of  the  debt 
due  by  the  bond,  and  not  as  of  damages  to 
be  ascertained  by  a  jury. 

Such  is  clearly  the  nature  of  a  bond,  for 
the  payment  of  money,  in  the  clause  just 
referr^  to;  and  if,  in  the  clause  immedi- 
ately in  question,  the  same  words  are  found, 
as  descriptive  of  assignable  bonds,  the 
former  clause  may  be  resorted  to,  as  a  key 
for  the  understanding  thereof. 

But,    by   the   same   clause  of  the  act  of 

1792,  in  actions  on  bonds,  for  performance 

of  covenants,  particular  breaches  must 

239  be  assigned ;  and  a  jury  *are  to  assess, 
and  the  court   to   give  judgment,  for 

damages,  instead  of  any  lesser  ascertained 
sum  in  the  condition. 

The  distinguishing  criterion  then,  be- 
tween these  two  descriptions  of  bonds,  is 
plainly  marked  out  by  the  act  of  1792. 
That  criterion  existed  in  our  laws,  before 
the  period  in  which  it  was  transferred  into 
the  new  code,  from  the  acts  of  1748;  and 
must  be  supposed  to  have  been  in  the  mind 
of  the  Legislature^  when  it  enacted  the 
cause  allowing  assignments. 

By  that  criterion,  whenever  a  bond  ap- 
pears, with  a  smaller  specific  sum,  men- 
tioned in  the  defeasance,  or  the  bond  shall 
be  single ;  whenever  judgment  is  to  be  given 
for  that  sum  with  interest,  and  not  for 
damages  to  be  ascertained  by  a  jury;  and 
whenever  particular  breaches  are  not  neces- 
sary to  be  assigned,  a  bond  of  this  descrip- 
tion is  a  bond  for  the  payment  of  money, 
within  the  meaning  of  the  clause  in  ques- 
tion. But  if  there  be  no.  ascertained  prin- 
cipal sum,  for  which  judgment  can  be 
rendered ;  if  the  intervention  of  a  jury  be 
necessary  to  ascertain  what  is  due  by  way 
of  damages ;  and  if  the  defendant  must  be 
notified,  by  a  particular  assignment  of 
breaches,  wherefore  the  action  is  brought 
against  him,  such  a  bond  is  not  to  be  con- 
sidered as  a  bond  for  the  payment  of  money, ' 
under  the  act  in  question. 

To  test  the  bond,  before  us,  by  this  cri- 
terion. It  is  a  bond  to  be  defeazanced,  if 
the  obligor  shall  survey  the  land  by  a  cer- 
tain time,  and  refund  or  abate  money,  as 
the  case  may  be,  if  the  obligee  should  be 
found  to  be  injured  by  the  interference  of 
older  surveys.  It  is  a  bond  whereby  the 
obligor  covenants,  both  to  survey,  by  a 
certain  time,  and  to  make  good  the  de- 
ficiency, if  any.  The  obligee  has  his  action 
against  him  for  the  failure  of  one  or  the 
other;  and  this  observation,  it  is  supposed, 
is  decisive  of  its  not  being  a  bond,  for  the 
payment   of    money,    only.     It   is    a 

240  bond  neither  *single,    nor    to  be  de- 
feazanced by  the  payment  of  a  lesser 

certain  sum,  called  the  principal;  a  bond, 
in  which,  a  particular  assignment  of 
breaches  is  absolutely  necessary;  and,  as 
to  which,  no  judgment  can  be  given,  with- 
out the  intervention  of  a  jury,  ascertaining 
the  damages  sustained,  by  the  obligee. 

Is  this  boad,  therefore,  to  be  considered, 
as  a  bond  for  payment  of  money,  in  the 
face  of  those  prominent  distinctions,  which 
I  have  just  mentioned? 
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It  is  said  to  be  such  a  bond,  because 
money  is  to  be  paid,  in  the  event  of  a  de- 
ficiency of  the  land ;  and  that  mathematics 
and  arithmetic  may  render  the  sum  to  be 
paid  absolutely  certain.  But  my  answer  is, 
that  this  differs  from  the  common  case  of  a 
general  covenant  to  make  good  a  deficiency, 
only  in  this,  that  here  the  parties,  by  pre- 
vious agreement,  have  given  a  rule  to  the 
jury  in  assessing  damages  if  any ;  but  that, 
exception  in  this  particular,  the  case  is  the 
common  case  of  a  bond,  for  the  performance 
of  covenants,  in  every  respect.  The  only 
difference  is,  that  here  an  arbitrary  assess- 
ment of  damages  is  prevented,  by  the  con- 
sent of  the  parties,  and  the  general  power 
of  juries,  in  respect  to  damages,  is  in  this 
instance  abridged ;  as  it  was  in  the  case  of 
I-#owe  V.  Peers,  4  Burr.  2229.  Where  it 
was  agreed  by  Peers,  that  if  he  did  not 
marry  Lowe,  that  he  would  pay  her  ;f  1000. 
And  it  was  held  that  the  jury,  in  ascertain- 
ing damages,  would  be  Qon fined  to  the 
;flOOO.  as  the  precise  sum  fixed  and  ascer- 
tained, by  the  parties. 

Mr.  Wickham  likens  the  case,  to  that  of 
a  bond  conditioned  to  pay  ;f  1000,  but  at- 
tended with  an  agreement,  that  it  shall  be 
liable  to  be  affected,  by  the  real  estate  of 
the  accounts,  between  the  two  parties.  To 
which  I  answer,  that  there  is  no  similitude 
between  the  cases:  for  such  a  bond,  as 
that,  would  fall,  strictly,  within  the 
241  description  *of  bonds,  for  payment  of 
money,  as  to  the  manner  of  declaring 
and  the  nature  of  the  judgment  to  be  given. 
Although,  in  consequence  of  the  agreement 
entered  into,  it  may  happen,  that  nothing 
may  be  really  due  them. 

Upon  the  whole,  I  am  clearly  of  opinion ; 
that  the  present  is  not  an  assignable  bond, 
within  the  meaning  of  the  act  of  Assembly. 

This  view  of  the  case  precludes  the  neces- 
sity of  my  considering  the  legality  of  the 
assignment  of  breaches;  although  my  pres- 
ent opinion  is,  that  they  are  insufficiently 
assigned. 

Knox  V.  Garland. 

[April  Term,  1800.] 

Demurrer  to  Evidence— Shows  That  Plelotlfff  C«niiot 
Recover— Practice.— It  the  demurrer  to  evidence 
shews  that  the  plaintiff  oaffht  not  to  recover,  the 
court  cannot  set  it  aside  and  award  a  new  trial, 
but  ouffht  to  enter  judgment  for  the  defendant 

Same— Bvldeace  Defective.— Where  the  plaintiffs  evi- 
dence is  not  doubtful  and  uncertain  but  defective 
only,  the  defendant  may  demur. 

Same— Same— Appeal  by  Defendaot.— In  such  a  case, 

•Appellate  Practice— Two  Trials— Judgment  on  First 

Vertuct.— Where  a  case  is  tried  and  the  verdict  is 
rendered,  which  is  set  aside  by  the  court,  and  a 
new  trial  is  granted,  and  on  the  second  trial  the 
verdict  is  for  the  other  party,  and  judarment  Is  ren- 
dered thereon,  to  which  a  writ  of  error  is  obtained, 
the  appellate  court  will  look  to  the  proceedlnsrs  on 
both  trials,  and  If  the  court  below  erred  in  setting 
aside  the  first  verdict,  the  appellate  court,  without 
considerinsT  the  subsequent  proceedinars  in  the  case, 
will  reverse  the  Judflrment  and  enter  final  Judgment 
on  the  first  verdict.  Johnson  v.  McClunsr,  26  W.  Va. 
661,  citinsrand  approving  the  principal  case:  Pleas- 
ants V.  Clements.  2  Leiffh  474:  Briscoe  v.  Clarke.  1 
Rand.  213:  Tyler  v.  Taylor,  21  Gratt.  700.  For  this 
proposition,  the  principal  case  is  cited  with  appro- 
val in  Tyler  v.  Taylor,  21  Gratt  703. 

Same— Judgment  Twice  Reversed —Second  Appeal.— 
Where  a  Judg-ment  of  a  county  court  is  appealed 
from,  and  reversed  and  sent  back  for  a  new  trial, 
by  the  superior  court,  from  which  judgment  of 
reversal,  there  is  an  appeal  to  the  court  of  appeals: 
and  before  bond  and  security  are  given  on  this 
appeal  the  cause  sroes  back  to  the  county  court,  and 


if    the  Court  does  set  aside  the  demurrer  and 
award  a  new  trial,  the  defendant  may  appeal. 
Same— Same  — Same  — Appeal    Refused  —  Reversal  off 

Judgment.*— And  if  the  defendant  offers  to  appeal 
and  the  court  refuses  It.  this  court  will  reverne 
the  judsrment  notwithstanding'  there  was  a  con- 
tinuance by  consent  at  a  subsequent  term,  and 
after  that  a  verdict  and  judgment  for  the  plaintiff. 

Garland  brought  an  action  on  the  case  in 
the  District  Court  against  Knoz.  The 
declaration  contained  3  counts  1.  Forgoods» 
wares  and  merchandizes  sold  and  delivered. 
2.  A  quantum  valebat  for  goods,  wares  and 
merchandizes,  sold  and  delivered.  3.  For 
money  had  and  received  to  the  plaintiffs 
use.  Plea  non  assumpsit ;  and  issue.  Upon 
the  trial  the  defendant  filed  the  following 
demurrer  to  the  evidence.  Memorandum, 
that  upon  the  trial  of  the  issue  in  this  cause, 
the  plaintiff  to  maintain  the  issue  on 
242  his  part,  produced  ^four  papers  pur- 
porting to  be  public  securities  in  these 
words. 
;f  12.  10.  3.  specie. 

Commissioners  office  June  15th  1783. 
Sir, 

Pay  to  Nathaniel  Harrison  the  sum 
of  twelve  pounds  ten  shillings  and  three 
pence  specie  for  beef  and  corn  furnished 
com.  pro.  law,  in  Buckingham  as  per  cer- 
tificate  allowed  by  the  court  of  claims  in 
the  said  county. 

M.  Carrington. 
Samuel  Jones. 
Mr.  Treasurer,  Forged. 

Endorsed        Treasury  5th  March,  1792. 
There  is  no  mention  of  any  such  certifi- 
cate as  the  within,  in  the   returns  made  to 
this  office  by  the  commissioners,  and  there- 
fore it  is  pronounced  a  counterfeit. 

J.  Ambler. 
£S.  10,  Specie. 

Commissioners  office  June  12,  1783. 
Sir, 
Pay  to  John  Clopton  the  sum  of  five 
pounds  ten  shillings  specie  for  beef  fur- 
nished the  Com.  pro.  law  in  Augusta,  as 
per  certificate  allowed  by  the  court  of  claims 
in  the  said  county. 

M.  Carrington. 
Samuel  Jones. 
Mr.  Treasurer  Forged 

Endorsed  Treasury  5,  March  1792. 

is  affain  reversed  by  the  superior  court  and  a  sec- 
ond appeal  taken  to  the  court  of  appeals,  on  this 
last  appeal,  it  is  competent  for  the  court  to  enquire 
into  the  propriety  of  the  first  Judgment  of  reversal. 
Jones  V.  Raine,  4  Rand.  880.  380,  citlnsr  the  principal 
case;  Robinson  v.  Oaines.  8  Call  243;  Biffsrers  v. 
Alderson.  1  H.  &  M.  54;  Fisher  v.  Duncan,  1  H.  &  Id. 
563:  Lyons  v.  Oregory.  8  H.  &  M.  287. 

Same-Review— uranttiiff  or  Refuslag  New  Trials. — 
As  an  appellate  court  will  review  an  order  of  an 
Inferior  court  overruling  the  motion  for  a  new- 
trial,  and  reverse  the  proceediuffs  of  a  new  trial 
improperly  n^fused,  so  it  will  review  an  order  arant- 
ina  a  new  trial,  and  reverse  proceedings  If  improp- 
erly granted.  Pleasants  v.  Clements,  2  Lieiffh  474. 
481.  citiufiT  the  principal  case:  and  Briscoe  v.  Clarke, 
1  Rand.  218.  The  court  said :  "It  seems  to  me  impos- 
sible to  disting-uish.  in  point  of  principle,  the  case 
where  a  new  trial  has  been  improperly  oronu^d^ 
from  the  case  where  it  has  been  improperly  r^fffedi 
and  1  consider  it  to  hare  been  settled  by  the  cases 
of  Knox  V.  Garland.  2  Call  241 ;  and  Briscoe  v.  Clarke, 
1  Rand.  218,  that  the  power  of  this  court  extends 
alike  to  both  cases.'*  The  principal  case  is  also 
cited  in  Tompkins  v.  Stephens.  10  W.  Va.  187,  for 
the  proposition  that  the  court  of  appeals  ot  West 
Virginia  may  review  the  action  of  the  circuit  court 
in  either  granting  or  refusing  a  new  trial  in  a  com- 
mon law  suit.  See  monographic  note  on  "Demurrer 
to  the  Evidence"  appended  to  Tutt  v.  Slaug^liter.  & 
Gratt.  864. 
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There  is  no  mention  of  any  such  certifi- 
cate as  the  within  in  the  returns  made  to 
this  office  by  the  commissioners,  and  there- 
fore it  is  pronounced  a  counterfeit. 

J.  Ambler. 
£A.  14.  Specie. 

243  ^Commissioners  office  June  9th  1783. 
Sir, 

Pay  to  Edward  Oldham  the  sum  of 
four  pounds  fourteen  shilling's  specie  for 
beef  furnished  the  Com.  pro.  law,  in 
Berkeley,  as  per  certificate  allowed  by  the 
court  of  claims  in  the  said  county. 

M.  Carring-ton. 
Samuel  Jones. 
Mr.  Treasurer.  Forg-ed 

Kndorsed  Treasury  5  March  1792. 
There  is  no  mention  of  any  such  certifi- 
cate as  the  within  in    the   returns   made  to 
this  office  by  the  commissioners,  and  there- 
fore it  is  pronounced  a  counterfeit. 

J.  Ambler. 
£\AO.  Specie. 

Commissioners  office  July  17,  1783. 
Sir, 

Pay  to  James  Knight  the  sum  of  one 
hundred  and  forty  pounds  specie  for  a 
waggon  and  four  horses  furnished  the  Com. 
pro.  law,  in  Augusta  as  per  certificate  al- 
lowed by  the  court  of  claims  in  the  said 
county. 

M.  Carrington. 
Samuel  Jones. 
Mr.  Treasurer.  Forged. 

Endorsed  Treasury  5th,    of  March  1792. 
There  is  no  mention  of  any   such   certifi- 
cate, as  the  within  in  the   returns   made  to 
this  office  by  the  commissioners,  and  there- 
fore it  is  {ironounced  a  counterfeit. 

J.  Ambler. 

He  also  offered  in   evidence    to   the   jury 

an  endorsement  on  each   of  the  said  papers 

and  on  the  face  of  each   of  the  said  papers 

the  word    forged,    which    were    proved    to 

be    the    hand     writing    of    Jaquelln 

244  *  Ambler  the  treasurer  of    this    Com- 
monwealth, and  to  have  been  written 

in  consequence  of  the  said  certificates  being 
presented  at  the  treasury  office  of  the  Com- 
monwealth after  the  plaintiff  bought  them. 
The  plaintiff  also  proved  by  John  Wilder, 
that  he  John  Wilder  lived  in  the  store  of 
the  defendant  in  the  month  of  April  1790, 
and  bought  a  paper  of  one  Jesse  Woodward 
which  purported  to  be  a  public  certificate 
signed  by  Mayo  Carrington  and  Samuel 
Jones  as  commissioners  for  ;^140.  for  a 
waggon  and  horses,  which  he  afterwards 
sold  on  account  of  the  defendant  to  the 
plaintiff  but  put  no  mark  on  it  by  which  he 
can  know  it  to  be  the  same  that  he  sold  to 
said  plaintiff;  neither  does  he  know  if 
either  of  those  now  produced  is  the  same. 
That  he  the  said  Wilder  acting  for  the  de- 
fendant, also  sold  to  the  plaintiff  three  or 
four  other  certificates  of  the  said  descrip- 
tion, all  of  which  amounted  to  one  hundred 
and  sixty  four  pounds  and  some  shillings, 
for  which  he  was  paid  at  the  rate  of  5s  6  in 
the  pound,  by  the  plaintiff.  That  he  does 
not  know  whether  any  of  the  said  certifi- 
cates so  sold  as  last  aforesaid,  are  either  of 
the  said  papers  now  produced.  The  de- 
fendant then  proved  by  said  Wilder  that 
before  he  bought  the  said  certificate  of 
/140.  of  Woodward,  he  applied  to    William 


Haxall  to  know  if  the  same  was  counterfeit. 
That  the  plaintiff  was  there  at  the  time. 
That  Haxall  gave  it  as  his  opinion  that  the 
same  was  not  counterfeit.  That  the  plain- 
tiff on  the  same  day,  and  before  he  bought 
the  last  mentioned  certificate  told  the  depo- 
nent that  he  the  plaintiff  would  give  5s  6 
per  pound' to  the  deponent  for  the  same  if 
the  deponent  bought  it.  That  after  the 
deponent  had  bought  it,  which  was  on  the 
same  day  aforesaid  the  plaintiff  did  apply 
on  that  day,  once  or  twice  to  deponent,  to 
know  if  he  would  sell  it  him  for  5s  6.  That 
he  did  afterwards  sell  it  to  the  plaintiff  for 
the  sum  of  5s  6  in  the  pound,  and  received 
the  purchase  money  accordingly,  and  this 
being  all  the  evidence  which  the  plaintiff 
and    defendant   offered    to    the  jury, 

245  *the  defendant  demurs  to  the  same  as 
insufficient    in    law    to   maintain  the 

plaintiffs  action,  and  says  that  he  is  not, 
neither  is  he  bound  by  the  law  of  the  land 
to  make  any  further  or  other  answer 
thereto,  and  this  he  is  ready  to  verify : 
Wherefore  he  prays  judgment  and  his  costs 
in  his  behalf  expended  to  be  adjudged  to 
him.  And  the  plaintiff  doth  aver  that  the 
same  evidence  is  sufficient  in  law  to  main- 
tain his  said  action  and  prays  judgment 
and  his  damages  aforesaid  to  be  adjudged 
to  him  together  with  his  costs  about  his 
suit  in  this  behalf  expended. 

The  District  Court  overruled  the  demurrer 
to  the  evidence;  and  setting  aside  the  ver- 
dict and  proceedings  subsequent  to  the 
issue,  awarded  a  new  trial.  The  record 
then  states,  that  the  defendant  prayed  an 
appeal;  which  the  court  refused  to  grant, 
because  as  yet  they  have  rendered  no  final 
judgment  in  this  cause.  At  a  subsequent 
court,  the  suit  was  continued,  by  consent 
of  parties.  And  at  a  future  court,  the  rec- 
ord proceeds  thus,  *^This  day  came  the 
parties  by  their  attomies,  and  thereupon 
came  also  a  jury  &c.  who  being  elected  &c. 
say  that  the  defendant  did  assume  upon 
himself  in  manner  and  form  as  the  plaintiff 
against  him  hath  declared,  and  they  do 
assess  the  plaintiffs  damages  by  occasion 
of  the  non  performance  of  that  assumption 
to  sixty-three  pounds  six  shillings,  besides 
his  costs."  Therefore  it  is  considered  by 
the  court  that  the  plaintiff  recover  against 
the  defendant  his  damages  aforesaid,  in 
form  aforesaid  assessed,  and  his  costs  by 
him  about  his  suit  in  this  behalf  expended, 
and  the  said  defendant  in  mercy  &c. 

To  this  judgment  the  defendant  obtained 
a  writ  of  supersedeas  from  this  court. 

Call  for  the  plaintiff  in  the  supersedeas. 
Contended ; 

1.  That  the  District  Court   erred  in  over- 
ruling the  demurrer   and    awarding  a    new 
trial,  as  the   demurrer   clearly   disclosed    a 
sufficient  bar  to  the  plaintiffs  action. 

246  *For  the  plaintiff  did  not  shew,  that 
the    papers   were    forged.      His   only 

evidence,  as  to  that,  is,  that  he  applied  to  the 
Treasurer;  and  he  has  neither  summoned 
the  commissioners,  or  taken  the  common 
precaution  of  applying  at  the  Auditors 
office.  He  has  therefore  precipitated  his 
case,  without  the  proofs  necessary  to  sup- 
port his  action.  Besides  Knox  was  an  in- 
nocent purchaser,  in  the  fair  course  of  his 
business,  of  the   papers   in    question,    and 
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therefore  he  ia  not  liable  to  refund  the 
money*  which  he  afterwards  sold  them  to 
the  defendant  for,  without  any  knowledge 
of  their  bein^counterfeit.  Price  v.  Neal,  3 
Burr.  1354.  The  reasoning  of  Lord  Mans- 
field, in  which  case,  expressly  applies  to 
that  before  the  court.  For  whatever  neglect 
there  was,  in  the  present  case,  was  upon 
the  side  of  Garland ;  as  the  defendant  had 
actual  encouragement  from  him,  and  bona 
iide  paid  the  whole  value  to  Woodward.  So 
that  it  is  a  misfortune  which  has  happened, 
without  the  defendants  fault  or  neglect,  but 
if  there  be  any  fault  or  negligence,  it  was 
on  the  part  of  the  plaintiff  as  already  ob- 
served. Consequently,  there  is  no  reason 
for  throwing  off  the  loss  from  one  innocent 
man,  upon  another  innocent  man. 

2.  That  the  demurrer  to  evidence  was  a 
proper  mode  of  bringing  the  case  before 
the  court. 

Whenever  the  plaintiffs  evidence  does  not 
maintain  his  action,  the  defendant  may 
demur  and  refer  it  to  the  court  to  decide 
whether  the  plaintiff  can  recover  or  not. 
For  he  is  not  obliged  to  risque  the  law  of 
his  case  with  the  jury,  but  has  a  right  to 
draw  it  ad  aliud  ezamen  Cocksedge  v. 
Fanshaw,  Ek>ugl.  114 ;  Stephens  v.  White,  2 
Wash.  230.  The  demurrer  therefore  ought 
to  have  been  sustained,  and  judgment  en- 
tered on  it  in  favour  of  the  defendant  in 
the  court  below.   . 

3.  That  the  subsequent  proceedings  make 
no  difference,  and  were  no   waiver   of    the 

defendants  right. 
247  *For  the  defendant  offered  to  ap- 
peal ;  and  as  he  had  a  sufficient  case 
upon  the  record  to  entitle  him  to  judgment, 
the  refusal  of  the  District  Court  to  allow 
the  appeal  ought  not  to  prejudice  him ;  and 
all  the  subsequent  proceedings,  there,  ought 
to  be  considered  as  in  invitum.  Of  course 
no  inference  from  thence  is  to  be  drawn 
a^rainst  him. 

M*Craw  contra.  The  justice  and  law  of 
the  case  are  both  in  favour  of  the  plaintiff 
in  the  court  below;  for  whenever  a  man 
has  paid  money  to  another  upon  a  consid- 
eration, which  happens  to  fail,  he  is  entitled 
to  recover  it  back  in  an  action  for  money 
had  and  received.  But  the  demurrer  to  evi- 
dence was  clearly  improper.  For  the  de- 
fendant, thereby,  prevented  the  jury  from 
inferring,  from  the  evidence,  the  very  facts, 
which  his  counsel  now  insists  were  not 
proved.  But  this  he  could  not  do;  for  he 
was  bound  either  to  have  admitted  the 
facts,  or  suffered  the  cause  to  have  remained 
with  the  jury.  Bull.  nis.  pr.  313.  Besides 
the  defendant  has,  by  his  subsequent  con- 
duct, waived  the  objection.  For,  at  a  suc- 
ceeding term,  he  consented  to  a  continuance 
of  the  cause ;  and  finally  went  into  the  sec- 
ond trial,  without  taking  any  exception. 
He  ought  not,  therefore,  to  be  allowed  to  do 
it  now.  If,  contrary  to  what  is  the  fact, 
the  evidence  stated  in  the  demurrer  was 
insufficient  to  have  enabled  the  jury  to  make 
the  necessary  inferences,  the  presumption 
is,  that  every  essential  proof  was  supplied 
upon  the  second  trial. 

Call  in  reply.  There  is  nothing,  which, 
ex  aequo  et  bono,  entitles  the  plaintiff  to 
recover  of  the  defendant;  who  was  an  in- 
nocent person,  acting  in  the  regular  course 


of  his  business,  and  guilty  of  no  fault. 
Whether  the  defendant  was  liable  or  not, 
was  a  question  of  law  proper  for  the  con- 
sideration of  the  court,  and  not  of  the  jury. 
The  demurrer  therefore,  was,  clearly, 
proper.  For  the  jury  could  not  have  made 
any  such  inferences  from  the  evidence,  as 
is  contended  for,  on  the  other  side.  There 
was  nothing  in  the  testimony 
248  *which  inevitably  led  to  such  con- 
clusions. But  the  inferences  ought 
to  be  inevitable,  or  the  jury  can,  no  more, 
make  them,  than  the  court;  and,  where 
they  are  inevitable,  the  court  may,  as  well, 
make  them,  as  the  jury.  This  is  the  spirit 
of  the  decisions  in  Cocksedge  v.  Fanshaw 
and  Stephens  v.  White.  No  waiver  ought 
to  be  presumed.  Because  the  defendant 
offered  to  appeal,  which  operated  like  a  bill 
of  exceptions.  The  defendant  was  obliged 
to  submit  to  the  second  trial;  for  the  au- 
thority of  the  court,  in  awarding  it,  could 
not  be  resisted,  as  they  would  not  allow 
his  appeal,  but  obliged  him  to  remain  where 
he  was.  It  is  no  answer  to  say,  that  the 
defendant  ought  to  have  made  another  ex- 
ception at  the  second  trial.  For  it  would 
have  been  nugatory  and  disrespectful,  to 
the  District  Ck>urt,  to  have  presented  the 
same  demurrer  again.  Besides,  the  parties 
would,  by  that  means,  have  forever  run 
round  in  a  circle ;  and  the  cause  could  never 
have  been  ended. 

Per.  Cur.  The  court  is  of  opinion,  that 
the  judgment  of  the  District  Court  is  erro- 
neous, in  this.  That  they  overruled  the  de- 
murrer to  evidence,  after  it  had  been  joined 
by  the  parties,  and  set  aside  the  proceed- 
ings, in  the  cause,  subsequent  to  the  issue, 
without  the  consent  of  the  parties:  Al- 
though the  evidence  on  the  part  of  Garland 
was  fully  set  forth  in  the  demurrer ;  and 
there  does  not  appear  to  be  any  thing  un- 
certain or  doubtful  in  the  evidence,  so  set 
forth,  to  prevent  the  court,  from  deter- 
mining the  sufficiency  thereof,  to  maintain 
the  issue  joined.  Therefore  the  judgment 
and  proceedings,  subsequent  to  the  first  ver- 
dict, are  to  be  reversed  and  annulled,  with 
costs:  And  this  court,  proceeding  to  g'ive 
such  judgment  as  the  District  Court  ought 
to  have  given,  is  of  opinion,  that  the  evi- 
dence, stated  in  the  demurrer,  is  not  suffi- 
cient, in  law,  to  maintain  the  issue  joined 
on  the  part  of  Garland ;  but  Knox  is  to  go 
thereof,  without  day,  and  to  recover  his 
costs  in  that  court  also. 


249 


*Qraham  v.  Woodson. 


[April  Term.  1800.] 

Les^e  for  Years— I>evl«e  of  Rents  and  Preetaotd—Siir* 
render  of  Lease.— A  leases  to  B  for  20  years  :  ^vith 
liberty  to  B  of  surrenderlnsr  the  lease  at  any  time 
before  on  payment  of  5  shlUinsrs.  A  devises  the 
rents  daring  the  lease  to  his  five  danffhters  and 
the  fee  simple  afterwards  to  his  son  P  who  sells  to 
A  who  surrenders  the  lease  :  this  surrender  shall 
not  disappoint  the  daughters  legacies  :  bat  A  will 
be  decreed  to  pay  the  rents. 

Same  —  Arreara^  of  Rent*  —  Interest.  —  Interest  al- 
lowed upon  arrearage  of  rents,  upon  circnm- 
stances. 

*Rent  in  Arrears  —In  Cooke  v.  Wise,  8  H.  &  M.  401. 
it  is  said  :  "In  Graham  v.  Woodson.  2  CaUZ4»,  interest 
was  allowed  by  the  hisrh  conrt  of  chancery  on  the 
rents  in  arrear,  and  that  case  was  affirmed  in  this 
court  But  there  the  court  evidently  proceeded  npon 
the  ground  of  the  unconscientious  conduct  of  the  de- 
fendant, Oraham.  'in  endeavorinff  to  defeat  the 
rents  altogether*,  by  first  purchasing  the  reversion 
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This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery.  Where  Josiah 
Woodson  and  wife  and  others  brought  a 
bill  against  Graham  and  Philip  Woodson. 
Stating,  that  Mathew  Woodson  leased  to 
Graham  some  coal  mines  in  Goochland  for 
the  term  of  20  years ;  in  which  lease  there 
is  a  proviso,  that  if  Graham  should  think 
fit  to  surrender  the  lease  before  the  expira- 
tion of  the  term  he  should  have  liberty  to 
do  so  on  paying  the  sum  of  five  shillings. 
That  this  lease  was  made  for  the  sole  ob- 
ject of  providing  more  competently  for  the 
lessors  daughters;  and  was  subsisting  at 
the  death  of  Mathew  Woodson ;  who  devised 
the  same,  or,  which  is  the  same  thing,  the 
money's  arising  therefrom  to  his  daughters 
the  plaintifiFs.  That  the  defendant  P. 
Woodson  being  entitled  by  devise  from  the 
said  M.  Woodson  to  the  reversion  of  the  said 
coal  mines,  after  the  expiration  of  Graham's 
lease,  the  said  Graham,  after  the  death  of 
Mathew  Woodson,  purchased  the  said  re- 
versionary interest;  and  thereupon  sur- 
rendered the  lease,  and  gave  notice  thereof 
to  the  executrix  and  devisees  aforesaid  of 
Mathew  Woodson.  That  this  was  done  by 
Graham  to  obtain  the  land  for  less  than  its 
value.  That  by  this  means  th^  rights  of 
the  plaintiffs  will  be  defeated,  if  the  sur- 
render should  be  allowed  to  prevail  against 
them ;  which  they  insist  it  ought  not,  as 
the  plaintiffs  are  entitled  either  to  the 
money,  or  to  the  unexpired  term  of  years 
in  the  land  itself.  The  bill  therefore  prays 
an  account  and  payment  of  the  rent  till  the 
regular  expiration  of  the  lease  by  effiux  of 
time ;  or  otherwise,  that  he  may  deliver 
possession  of  the  lands  to  the  plaintiff  dur- 
ing the  residue  of  the  term  for  which  the 
lease  was  granted,  and  for  general  re- 
lief. 

250  *The    answer    of   Graham,    admits 

the  lease,  and  devise.  Insists  upon 
his  right  to  surrender  under  the  express 
words  of  the  lease ;  and  that  it  was  on  ac- 
count of  the  right  to  do  so,  that  he  had 
agreed  to  give  so  high  a  rent.  That  the 
lease  being  defeasible  in  its  nature,  those 
claiming  the  benefits,  were  subject  to  the 
disadvantages  of  it.  That  the  uncertainty, 
of  its  duration,  was  frequently  spoken  of 
in  conversations  between  the  defendant 
and  the  said  M.  Woodson.  That  after 
searching  for  coal  for  some  time  without 
any  competent  success,  the  defendant  in  the 
life-time  of  the  said  M.  Woodson  had  de- 
termined to  annul  the  lease,  unless  he 
should  in  a  short  time  find  a  body  of  coal 
which  promised  more.  That  things  were 
in  this  state  when  the  said  M.  Woodson 
died ;  and  in  a  short  time  afterwards  the 
apprehensions  of  the  lease  being  ruinous  to 
him  increasing,  he  determined  to  abandon, 
when  he  was  informed  that  the  defendant 
P.  Woodson  would  sell,  and  conceiving  that 
a  purchase  would  be  the  best  means  of  re- 
covering his  expenditures  already  made 
upon  the  lease,  he  bought  the  fee  simple. 
That  this  circumstance  induced  him  to 
make  greater  exertions  in  seeking  for  coal ; 
which  after  great  expense  he  hath  at  length 

at  an  under  rate,  and  then  surrenderinsr  the  lease, 
and  tbereby  delayinsr  the  payment"  See  aI8o,/(0o^ 
not€  to  MnlUday  v.  Machir,  4  Qratt.  1 ;  Marshall  v. 
Conrad.  SCaU  400. 


found  in  such  a  degree  as  to  promise  suc- 
cess. Yet  notwithstanding  these  prospects 
he  is  willing  to  relinquish  his  interest  in 
the  coal  lands,  on  receiving  his  expendi- 
tures without  interest,  and  a  reasonable 
hire  for  the  slaves  which  have  been  em- 
ploved  on  them. 

The  answer  of  Woodson  says,  Graham 
during  the  treaty  for  the  reversion,  fre- 
quently told  him,  he  would  give  up  the  lease 
to  his  sisters  so  as  to  prevent  the  defendant 
from  receiving  any  benefit  from  it.  That 
he  sold  his  right  to  Graham,  without  any 
intention  of  defrauding  the  plaintiffs. 

The  depositions  prove  M.  Woodson's  in- 
tention of  providing  for  his  daughters  by 
the  lease.  That  Graham  when  he  bought 
the  fee  simple,  secured  ;^100.  each  to  the 
two    youngest     daughters     if     they 

251  *were  satisfied.     And  one  of  the  wit- 
nesses says,  that   after  the  purchase, 

Graham,  in  a  conversation,  said  to  the  de- 
fendant Philip,  that  if  he  had  thrown  up  the 
lease,  he  should  have  done  it  in  favour  of 
the  legatees,  and  not  of  Philip,  as  that 
seemed  to  be  his  fathers  will. 

The  Court  of  Chancery  decreed  the  de- 
fendant Graham  to  pay  the  rents  with  in- 
terest, and  if  he  should  chuse  afterwards  to 
abandon  the  lease,  to  deliver  the  posses- 
sion of  the  lands  during  the  unexpired  term 
thereof  to  the  plaintiffs.  From  which  de- 
cree Graham  appealed  to  this  court. 

Call  and  Wickham  for  the  appellants. 
Insisted,  that  it  was  like  the  case  of  a 
specific  devise ;  the  devisee  of  which  is  lia- 
ble to  all  the  casualties,  which  may  attend 
the  thing  bequeathed.  Thus,  if  there  be 
a  devise  of  a  debt,  and  the  debtor  becomes 
insolvent  or  the  testator  releases  the  debts 
the  legatee  loses  it  altogether,  and  cannot 
claim  satisfaction  out  of  the  other  estate  of 
the  testator.  That  the  lease  in  the  present 
case  was  in  its  creation  liable  to  be  surren- 
dered, and  therefore  if  the  testator  did  not 
make  provision  for  that  event  he  meant 
that  the  interest  of  the  daughters  should 
depend  upon  the  contingency  in  the  lease 
and  determine  with  it,  if  the  lease  should  be 
surrendered.  Consequently  the  daughters 
could  no  more  claim  compensation  for  the 
loss  in  this  case,  than  the  legatee  of  a  debt 
could  in  the  other.  That  the  contingency 
of  the  surrender  was  a  benefit  which  be- 
longed to  the  remainderman ;  and,  if  for- 
tune threw  it  in  his  way,  the  daughters 
could  not  complain ;  because  they  had  the 
devise  as  the  testator  gave  it  to  them.  For 
he  bequeathed  it  subject  to  be  destroyed  at 
the  election  of  the  lessee,  who  was  at  lib- 
erty to  exercise  the  right,  when  he  pleased ; 
and  the  daughters  had  no  authority  to  con- 
troul  him,  because  the  lease  itself  expressly 
bestowed  the  power  on  him.  That  it  was 
strange  reasoning  to  say,  that  the  daugh- 
ters were  injured  by  the  lessee's  exercising 
a  right  which  he  had  over  the  estate,  and 
which  right  he  had  stipulated  for  in 

252  express    *term8.      Consequently     the 
principles  of  the  decree  were  wholly 

erroneous,  and  the  bill  should  have  been 
dismissed. 

But  if  it  were  true,  that  the  plaintiffs 
were  entitled  to  the  rents,  which  they  by 
no  means  admitted,  still  the  decree  for  in- 
terest was  clearly   wrong;  because  that   is 
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never  given  on  rents  unless  there  be  a  pen- 
alty.    2   Vez.  jr.  163;  Cas.  Temp.  Talb.   2. 

Randolph  contra.  Contended,  that  the 
surrender  was  a  stratagem  to  defeat  the  in- 
terest of  the  daughters  which  would  not  be 
supported  in  a  Court  of  E^quity ;  because 
they  were  not  to  be  ousted  of  their  rights 
by  a  contrivance  between  the  lessee  and 
remainderman.  That  there  was  less  reason 
for  it,  in  this  case,  than  in  others :  because 
the  defendant  had  in  fact  bought  the  estate 
himself  before  the  surrender;  which  was  a 
device,  afterwards,  made  use  of  to  defeat 
the  legacies  of  the  daughters;  although 
their  claim  had  enabled  him  to  buy  the  re- 
mainder, at  an  under  rate.  That  a  devise 
of  the  rents,  and  a  devise  of  the  term  itself, 
were  substantially  the  same;  and  the  true 
exposition  of  the  will  was,  that  he  intended 
them  to  have  the  emoluments  of  the  land, 
during  the  term  of  the  lease.  That  therefore 
the  change  of  owners  would  not  affect  their 
interest.  For  whether  the  possession  of 
the  land  was  with  the  remainderman  or  the 
lessee,  their  claim  was  still  the  same.  So 
that  if  the  remainderman  had  retained  the 
lands,  he  would  after  the  surrender,  have 
been  liable  for  the  rents,  or  else  he  must 
have  yielded  possession  to  the  daughters; 
and  therefore  the  defendant  who  had  less 
equity  must  do  the  same.  That  the  rents 
being  for  a  liquidated  sum,  ought  to  carry 
interest ;  for  the  uncertainty  of  the  amount 
is  the  only  reason  why  interest  is  not  gen- 
erally allowed. 

Cur.  adv.  vult. 

LYONS,  Judge.  Delivered  the  resolution 
of  the  Court,  that  there  was  no  error  in  the 
decree  upon  the  merits;  and  as  to  the 
253  interest  that  it  was  discretionary  in 
the  Court  to  allow  it  or  not.  But  in 
this  case  the  defendant  had  no  title  to  have 
it  taken  off,  as  he  had  endeavoured  to  de- 
feat the  rents  altogether,  and  thereby  de- 
layed the  payment. 

Decree  affirmed. 

Skipwith  V.  Clinch. 

[April  Term,  1800.] 

Lease  — Rents— Scale  of  Depreciation.*— A  takes  a 
lease  of  B  in  May  T?  for  21  years.  In  Aug-ust  1778  a 
similar  lease  of  the  same  estate  is  executed.  Tbe 
rents  are  to  be  settled  by  the  scale  of  May  1777. 

Interest— Rents.t— Interest  upon  the  rents  refused. 

This  was  an  appeal   from  a  decree  of  the 
High  Court  of  Chancery.     Where  Clinch  as 

*Paper  Money— Scale  of  Depreciation —The  princi- 
pal case  is  cited  in  Meredith  v.  Salmon,  21  Gratt.  774. 

tlnterest— Upon  Rent  Arrear.— The  principal  case  is 
cited  with  approval  in  Newton  v.  Wilson,  3  H.  &  M. 
491.  499 ;  Mickie  y.  Wood,  5  Rand.  578 ;  Deans  v. 
Scriba,  2  Call  419.  See  Cooke  v.  Wise,  3  H.  &  M.  488 ; 
Dow  y.  Adam,  .*>  Munf.  21. 

Same— Discretion  of  Court.— The  principal  case  Is 
cited  approvingly  in  Newton  v.  Wilson.  3  H.  &  M. 
496,  for  tbe  proposition  tbat  a  court  of  cbancery,  in 
its  discretion,  and  under  circumstances,  may  grlve 
or  refuse  interest  on  rents.  See  Qraham  y.  Wood- 
son. 2  Call  2fi3.  _ 

Same— Claim  Doubtful.— The  principal  case  is  cited 
in  Stearns  y.  Mason.  34  Gratt.  494,  for  the  proposi- 
tion that  the  court  ought  not  to  allow  interest  when 
the  claim,  thousrh  just,  is  doubtful,  or  where  the 
amount  is  unliquidated  and  uncertain.  See  Kerr 
V.  Lioye,  1  Wash.  172  ;  McConnico  v.  Curzen,2Call  358  : 
Rootes  y.  Stone,  2  Leigrh  650 ;  Auditor  v.  Duggrer,  8 
Leisrh  241,  and  monogrraphic  note  on  "Interest"  ap- 
pointed to  Fred  v.  Dixon,  27  Gratt.  541. 

Principal   Case.— In   Skipivith  v.   Clinch,  2  Call  253, 

interest  on  the  rents  was  denied,  althousrh  the  rent 

had  been  20  years  due ;  because  there  was  on  the 

''^ased  estate,  abundant  property  of  the   tenant, 

^reof  distress  might  have  been  made. 


executor  of  Holt  together  with  the  children 
of  Holt  brought  a  bill  against  Skipwith 
stating,  that  on  the  23d  of  May  1777  Skip- 
with leased  of  Holt  an  estate  for  twenty 
years  at  jfl^O.  per  annum,  with  a  proviso 
for  payment  of  the  further  sum  of  £^.  per 
annum  provided  there  should  be  peace  be- 
tween G.  Britain  and  America,  the  said 
£50,  to  commence  with  the  peace.  That 
another  lease  was  afterwards  executed  be- 
tween the  said  parties,  in  every  respect  like 
the  former,  except  that  the  latter  is  dated 
on  the  31st  of  August  1778  instead  of  the 
23d  of  May  1777.  That  the  only  reason  for 
executing  the  second  lease  was,  that  the 
first  had  not  been  recorded.  That  the  plain- 
tiffs can  prove  that  specie  and  not  paper 
money  was  contemplated  in  the  said  lease. 
The  bill  states  the  plaintiffs  rights  to  the 
rents  under  the  lease;  the  deed  for  which 
it  states  to  have  been  lost.  And  prays  that 
the  defendant  may  be  compelled  to  pay  the 
rents  and  perform  the  other  covenants  in 
the  lease,  and  for  general  relief. 

The  answer  admits  the  two  leases ;  but 
states  that  the  second  was  a  new  con- 
254  tract,  as  there  had  *been  a  misunder- 
standing between  the  parties  relative 
to  the  first.  Denies  that  it  was  a  specie 
contract:  and  says  it  would  not  have  been 
worth  above  a  fourth  or  third  of  the  nominal 
rent,  had  it  been  payable  in  specie.  States 
that  the  taxes,  owing  to  the  unjust  valua- 
tion of  the  land  by  the  commissioners,  are 
excessively  high,  with  other  circumstances 
and  difficulties,  which  have  attended  the 
contract. 

The  deposition  of  a  witness  states,  that 
Skipwith  informed  him  there  was  a  lease 
of  a  date  prior  to  that  of  August  1778,  but 
that  the  last  had  been  executed  at  the  par- 
ticular request  of  Holt;  although  there  was 
very  little  variance  between  them. 

Another  witness  says,  he  understood  from 
all  he  could  learn  from  either  party,  that 
the  rent  was  to  be  paid  in  specie,  or  (what 
he  understood  by  that  expression)  good 
money. 

Another  witness  says  he  witnessed  the 
original  lease,  which  he  has  lately  seen  ;  and 
at  the  bottom  was  a  note  in  the  hand  writ- 
ing of  Holt  as  the  deponent  was  informed* 
in  these  words,  **This  lease  renewed  the  31st 
of  August  1778,*'  but  that  the  deponent, 
knows  nothing  of  the  last  mentioned  lease. 

Another  witness  says  the  plaintiff  Clinch 
told  him  that  the  defendant  had  paid  Holt 
the  first  years  rent  in  paper  money,  as  ap- 
peared by  Holt's  books;  and  that  he  be- 
lieved the  reason  why  he  did  not  annually 
pay  it,  to  have  been  because  Holt  would 
not  receive  it. 

Another  witness  says  he  lived  with  the 
defendant  in  1778  and  wrote  the  last  lease, 
which  he  attested  as  a  witness. 

The  two  deeds  appear  to  be  the  same,  ex- 
cept as  to  their  dates. 

The  Court  of  Chancery  was  of  opinion, 
that  the  rents  were  payable  according' 
255  to  the  value  of  *money  at  the  date  of 
the  first  lease,  and  that  the  plaintiffs 
were  entitled  to  the  same  benefits  under  the 
last  lease  as  if  it  had  been  executed  on  the 
date  of  the  first.  That  court  therefore  de- 
creed, the  defendant  to  pay  to  the  plaintiffs 
;^300.  of  the  present   current  money  of  Vir- 
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ginia.  for  the  arrearages  of  the  rents  on  the 
1st  of  January  1784,  (taken  for  the  date  of 
the  peace) ;  and  ;tl044.  of  like  money  for 
the  arrearages  to  the  1st  of  January  1797, 
with  liberty  to  sue  writs  of  scire  facias  from 
time  to  time  to  recover  future  arrears,  and 
that  upon  all  trials  at  law  the  defendant 
should  admit  the  deed  of  the  31st  of  August 
1778  to  be  of  like  force,  as  if  executed  in 
May  1777.  From  which  decree  Skipwith 
appealed  to  this  court.  And  the  plaintiff 
likewise  petitioned  for  an  appeal,  because 
the  court  had  scaled  the  rents  instead  of 
decreeing'  them  in  specie;  and  because  in- 
terest was  not  allowed  upon  the  rents. 

Randolph  for  the  appellant.     There  is  no 
pretext  for  considering  this  as  a  specie  con- 
tract ;  as  there  is  in   fact  nothing   to  shew 
that  it  was   meditated    by   the  parties,  and 
the  answer  denies  that  it  wad  a  specie  con- 
tract.    The  true  way  is   tp  consider  it  as  a 
contract  of  the  date  of   the  last  deed,  and 
subject  to  the  scale  of  that  period.     That  is 
the  only  legal  notion,  and  the  circumstances 
lead  to  a  belief  that  the  parties  intended  it 
as  a  new  substantive  contract  of  that  date. 
Consequently  the  depreciation  is  to  be  settled 
by  the  scale  at  that  time ;  and  none  of  the 
cases  in  this  court  are  against  us.     Pleas- 
ants V.    Bibb,  1   Wash.   8,  is   rather  in  our 
favor ;  because  the  principle  which  it  estab- 
lishes is,  that  you  cannot  antedate  the  period 
of  depreciation,  unless   there  is  something 
upon  the  face  of  the  instrument  to  authorize 
it;  but  here  there   is  nothing.     The   same 
doctrine  was  held  by  the  court   in  stronger 
and  more  explicit  language  in  Bogle  Somer- 
ville  &  CO.  V.  Vowles  ;*  and  there,  evidence 
of   the  date  of   the  original   contract 
256      was  actually  *ref  used.     Which  was  an 
express  determination    in     the   very 
point    contended  for   by  us;  because  there 
is  nothing  particular  in  our  case  to  take  it 
out    of    the     common     rule.      Finally    the 
principles  laid  down  by  the  Court  in  Watson 
V.  Alexander,!  instead  of  militating  against 
the   position  we   contend  for,    will  on   due 
examination,    be    found    to    be    consistent 
with  it.     Interest  was    properly  disallowed 
by    the    Court  of  Chancery   under  all   the 
circumstances   of   the   case;    for   the    full 
value  of  the  rent  was  agreed  to    be    given, 
had    there    been    no  change    in    the    prop- 
erty; and    in   event    it   has   proved   a  very 
hard  bargain. 

Wickham  contra.  The  stile  of  the  last 
deed  evidently  shews  that  the  drawer  had 
the  first  before  him ;  and  that  the  latter  was 
intended  merely  as  a  renewal  of  the  first, 
the  time  for  recording  of  which  had  expired. 
Consequently  Pleasants  v.  Bibb,  1  Wash.  8, 
cited  by  the  appellants  counsel  operates 
against  him,  and  in  every  point  applies  in 
our  favor.  For  the  last  deed  is  for  payment 
of  rent  from  a  day  anterior  to  the  date. 
The  case  of  Bogle  Somerville  &  co.  v. 
Vowles  is  very  different  from  this,  and  can- 
not affect  it;  because  there  was  nothing,  in 
that  case,  to  form  a  ground  of  enquiry  into 
the  date:  for  it  was  a  naked  case,  unat- 
tended with  circumstances.  As  to  Watson 
V.  Alexander,  the  spirit  of  that  determina- 
tion is  clearly  in  our  favor.  Besides  all 
those  were  cases  at  common  law  where  more 

•1  Call's  Rep.  p.  244. 

ti  ^IV'asMnffton's  Rep.  340. 


strictness  obtains;  but  this  is  a  case  origi- 
nating in  the  Court  of  Chancery,  and  there- 
fore to  be  governed  by  the  principles  of 
£k)uity.  At  the  least  we  are  entitled  to  the 
value  of  the  money  at  the  date  of  the  first 
deed.  But  there  is  strong  ground  to  infer 
that  specie  was  intended  by  the  parties; 
for  the  lease  was  a  long  one,  and  probably 
to  last  beyond  the  period  of  the  war:  and 
at  the  close  of  that  the  rent  was  to  be  in- 
creased. All  which  circumstances  lead  to 
a  belief  that  specie  was  the  object  of 
257  the  parties.  ^Interest  ought  to  be 
allowed  upon  the  rents ;  because  they 
were  liquidated  and  certain ;  in  which  case, 
and  especially  where  there  have  been  long 
delays,  interest  has  been  given.  1  Wms. 
542 ;  2  Vez.  170 ;  3  Alk.  579 ;  2  Wms.  163. 

Randolph  in  reply.  Pleasants  v.  Bibb 
was  fully  considered  in  Bogle  Somerville 
and  company  v.  Vowles;  which  makes  the 
authority  of  the  latter  more  conclusive. 
That  those  were  cases  at  common  law  does 
not  alter  the  rule ;  because  the  act  makes 
no  difference  between  a  Court  of  Law  and 
a  Court  of  Equity  in  this  respect.  On  the 
contrary  it  gives  equal  power  to  both  Courts 
to  decide  according  to  Equity.  The  cir- 
cumstances of  this  case  are  particularly 
hard;  and  therefore  interest  ought  not  to 
be  allowed. 

Cur.  adv.  vult. 

LYONS,  Judge,  Delivered  the  resolution 
of  the  Court,  that  there  was  no  error  in  the 
decree  in  establishing  the  date  of  the  con- 
tract ;  and  as  to  the  interest  that  the  plain- 
tiffs were  not  entitled  to  it.  Because  if  it 
was  certain  they  might  have  distrained, 
and  therefore  should  not  have  lain  by  and 
suffered  the  interest  to  accumulate ;  and  if 
it  was  uncertain  (as  they  themselves  plainly 
shewed  it  was,  by  contending,  at  one  time, 
that  it  was  specie,  and  at  another,  that  .the 
lease  was  to  be  considered  as  of  a  different 
date  from  that  admitted  by  the  defendant, 
and  therefore  they  did  not  venture  to  dis- 
train) then,  according  to  the  very  cases  re- 
lied on  by  the  plaintiff's  counsel,  interest 
was  not  demandable.  Nor  ought  the  plain- 
tiffs to  have  interest  from  the  time  of  the 
decree;  because  they  had  themselves  ap- 
pealed as  well  as  Skipwith,  and  therefore 
contributed  to  rendering  the  amount  uncer- 
tain and  undetermined  still. 

Decree  affirmed. 


258      ^Taliaferro  v.  Robb  and  al.  Ex'rs 

of  Gilchrist. 

[April  Term.  1800.] 

Declarstlon— Intufficient  Avermenl*— What  an  insaffl- 
clent  averment  in  a  declaration. 

Awumpsit— Consideration.— What  a  sufficient  con- 
sideration to  support  an  assumpsit. 

5«nie— 5«nie-Ca«e  at  Bar.— A  executor  of  B.  writes 
to  C.  a  creditor  of  B.  that  as  soon  as  he  is  able  to 
dispose  of  his  crops  he  will  pay  the  claim,  or  will 
let  him  have  any  property  in  his  possession  at  a 
moderate  valaation.  this  will  not  bind  A  in  his 
own  riffht  without  an  averment  of  assets,  or  a 
forbearance  to  sue,  or  of  some  other  considera- 
tion. 

The  executors  of  Robert  Gilchrist  brought 
an  action  on  the  case  in  the  District  Court 
against  Taliaferro,  and  declared  for  this  to 
wit,  **That   whereas   John    Taliaferro    de- 

*See  monographic  no^0  on  "Assumpsit* '  appended 
to  Kennaird  r.  Jones,  9  Gratt  188. 
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ceased,  in  his  life-time,  to  wit,  on  the 
17th  day  of  June  1787,  by  his  certain  writ- 
ing obligatory  sealed  with  his  seal,  did  ac- 
knowledge himself  to  be  held  and  firmly 
bound  unto  James  Robb  in  the  sum  of  three 
hundred  and  thirty  pounds  fourteen  shil- 
lings and  four  pence,  conditioned  to  pay 
the  sum  of  £16S,  7.  2.  on  or  before  the  first 
day  of  January  then  next  ensuing,  which 
said  writing  obligatory  was  afterwards  as- 
signed by  the  said  James  Robb  to  the  said 
Robert  Gilchrist,  and  the  said  John  Talia- 
ferro departed  this  life  without  discharging 
the  said  debt,  and  the  said  John  Taliaferro 
junior  sued  out  administration  on  his 
estate,  and  so  having  the  administration 
made  a  certain  note  or  letter  in  writing  ad- 
dressed to  the  said  Robert  Gilchrist,  which 
said  letter  is  in  the  words  and  figures  fol- 
lowing, **Sir,  I  received  your  letter  and  am 
sorry  that  it  is  not  in  my  power  to  discharge 
my  fathers  bond  in  your  possession,  nor 
can  I,  as  the  uncertainty  of  collection  is  so 
great,  fix  on  any  final  adjustment  with 
punctuality,  I  have  by  me  a  considerable 
quantity  of  Indian  corn  and  the  expectation 
of  a  fine  crop  of  wheat,  so  soon  as  I  shall 
be  able  to  dispose  of  either  of  these  crops 
you  may  rely  on  the  payment  of  a  great 
part,  if  not  the  whole  of  your  claim,  or 
should  any  other  property  in  my  possession 
suit  you,  I  will  readily  accommodate  you 
with  it  at  a  moderate  valuation,  hoping 
that  you  will  take    into   consideration    the 

difificulty  of  the  times,  I  am  Sir  your 
259      obedient  ^servant.      John    Taliaferro 

jr.  Hays  16th  January  1790."  And 
the  said  plaintiffs  aver  that  the  bond  above 
mentioned  and  to  the  court  now  produced 
was  then  in  the  possession  of  the  said  Rob- 
ert, and  that  no  other  bond  of  the  said  John 
Taliaferro's  deceased,  was  at  that  time  in 
his  possession ;  and  they  moreover  aver, 
that  the  said  John  Taliaferro  wa«  after- 
wards able  to  sell  his  crop  of  Indian  corn  and 
wheat,  by  reason  of  all  which  premises  the 
said  John  Taliaferro  jr.  became  liable  to  pay 
to  the  said  Robert  Gilchrist  all  or  a  great 
part  of  the  money  due  on  said  bond,  and 
being  so  liable,  he  the  said  John  Taliaferro 
jr.  afterwards  to  wit,  on  the  day  of 
1790  in  consideration  thereof  undertook  and 
then  and  there  faithfully  promised  to  pay 
the  same  to  the  said  Robert  Gilchrist  when- 
ever he  should  be  thereto  afterwards  re- 
quired. Yet  the  said  John  Taliaferro  jr. 
although  often  required  hath  not  yet  paid 
all  or  any  part  of  said  bond  to  the  said 
Robert  Gilchrist  in  his  life-time  or  to  the 
said  executors  or  either  of  them  since  his 
death,  but  hitherto  to  pay  the  same  hath 
refused,  and  still  doth  refuse  to  the  damage 
of  the  said  plaintiffs ;f 240.,  and  therefore 
they  bring  suit  Ac." 

Plea  non  assumpsit  and  issue.  Verdict 
for  the  plaintiff  for  ;f217.  14.  5.  The  de- 
fendant moved  to  arrest  the  judgment  for 
the  following  reasons.  *^For  that  the  only 
evidence  given  in  the  said  cause  is  the 
letter  recited  in  the  plaintiffs  declaration, 
and  no  legal  consideration  to  found  an  as- 
sumpsit on  the  part  of  the  defendant  either 
to  the  plaintiffs  testator,  or  to  the  said 
plaintiff  is  stated,  as  appears  in  the  said 
declaration."      The    District    Court    gave 


judgment  in  favour  of  the  plaintiffs;  and 
the  defendant  appealed  to  this  court. 

Wickham    for    the    appellant.     This   is  a 

new  attempt  to  charge  an  executor,  out  of 

his  own  estate.     The  letter  is  in  the 

260  usual  stile  of  a  letter  *from   an  exec- 
utor   to    a    creditor   of    the    testators 

estate ;  and  there  is  nothing  to  shew,  that 
he  meant  to  bind  himself  personally.  No 
part  of  it  contains  any  actual  assumpsit  in 
his  own  right ;  for  as  to  the  propositions, 
concerning  the  sale  of  the  corn  and  the  event 
of  the  crop,  they  at  most  only  mean,  that 
he  would  apply  as  much  of  his  own  money 
as  the  amount  of  the  assets,  which  probably 
would  not,  so  speedily,  have  commanded 
money.  But  if  more  was  thereby  intended, 
they  were  offers  which  do  not  appear  to 
have  been  accepted ;  and  therefore  are  not 
obligatory.  For  if  an  executor  offers  to 
pay  a  debt,  it  does  not  oblige  him,  unless 
there  be  some  new  consideration ;  as  for- 
bearance, or  assets,  or  something  else  of 
that  kind.  But,  here,  there  does  not  appear 
to  have  been  any  new  consideration,  at  all: 
for  it  is  not  alleged,  in  the  declaration, 
that  there  was  a  forbearance  in  consequence 
of  the  offers;  or  that  the  defendant  had 
assets  sufificient  to  pay ;  or  any  qther  con- 
sideration to  support  the  promise,  which 
was  therefore  a  mere  nudum  pactum.  But 
the  averment  is  wholly  insufficient,  both 
as  to  the  sum  and  the  proportion  of  the 
crop,  for  which  the  defendant  was  liable. 
For  the  declaration  does  not  state  the  sum 
certainly,  or  the  amount  and  proportion  of 
the  crop,  for  which  the  defendant  was  liable ; 
but  the  averment  is,  only,  that  the  defendant 
was  liable  for  the  whole  or  a  g^eat  part ; 
and  the  assumpsit,  which  is  in  the  words 
of  the  averment,  is  just  as  uncertain ;  and 
therefore  void. 

Warden  contra.  The  letter  contains  a 
clear  assumpsit ;  for  it  is  as  soon  as  the 
com  is  sold,  or  the  crop  should  come  in ; 
and  when  he  speaks  of  difficulties,  it  is  a 
plain  solicitation,  that  Gilchrist  would  not 
distress  him  with  a  suit,  and  is  tantamount 
to  a  request  of  forbearance,  which  was  a  goud 
consideration.  Pow.  contr.  354.  It  was  in 
fact  a  clear  acknowledgment  of  his  oblig'a- 
tion  to  pay.  Cowp.  289,  is  a  strong  authority 
in  our  favor;  for  the  letter  here  amounted 
to   an    admission  of  assets;  and  that 

261  according  to  the  case  *in  Cowper,  vras 
a  good  foundation  for  an  assumpsit. 

The  averment,  in  the  declaration,  is  suffi- 
cient ;  for  it  is,  in  consideration  of  all  the 
preceding  matters,  which  had  been  stated* 
that  the  defendant  is  said  to  have  assumed. 
Therefore  if  any  of  the  uncertainties,  in- 
sisted on  by  the  opposite  counsel,  do  in 
fact  exist,  they  may  be  rejected  as  surplus- 
age, and  the  proper  foundations  of  the  as- 
sumpsit only  relied  on. 

Randolph  on  the  same  side.  There  was 
probably  other  evidence  in  the  cause,  and 
after  verdict  the  Court  will  intend  that 
every  thing  necessary  to  support  the  action 
was  proved.  No  set  words  are  necessary 
to  constitute  an  assumpsit ;  but  if  the  whole 
spirit  of  the  agreement  amounts  to  it,  that 
is  sufficient.  The  object  of  the  letter 
plainly  was,  to  obtain  forbearance;  and  by 
assuring  Gilchrist  that  the  debt  was  ulti- 
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mately  safe,  to  obtain  it.  Therefore,  if 
there  was  any  design  at  bottom  it  will  not 
avail  the  defendant,  who  should  be  bound 
by  the  terms  held  out  in  the  letter.  The 
uncertainty  of  the  time,  when  the  com 
would  be  sold,  or  the  crop  would  be  reaped, 
necessarily  proves  that  he  was  soliciting 
forbearance;  because  Gilchrist,  in  waiting 
for  either,  was  inevitably  to  be  delayed. 
But  forbearance  was  itself  a  sufficient  con- 
sideration, and  therefore  the  promise  was 
obligatory.  The  averment  is  sufficient. 
For  the  offer  was  accepted  by  the  defend- 
ants waiting  for,  and  betaking  himself  to 
the  fnnd  proposed,  which  rendered  a  more 
explicit  averment  unnecessary.  But  there 
was  no  occasion,  for  any  particular  consid- 
eration to  be  alleged,  in  the  present  case ; 
because  the  assumpsit  was  in  writing; 
which  superseded  the  necessity  of  averring 
or  proving  any  particular  consideration.  3 
Burr  1670.  For  where  there  is  a  written 
agreement,  the  defendant  should  shew  that 
there  was  no  consideration ;  and  it  is  not 
necessary  for  the  plaintiff  to  prove  there 
was.  If  the  executor  acknowledges  he  has 
effects  enough  to  pay,  it  is  sufficient  to 
support  an  assumpsit,  Cowper  284 ;  and  here 
the  letter  was  tantamount;  for  no 
262  *other  inference  could  be  drawn  from 
it.  The  letter  was  written  with  a 
knowledge  of  the  testators  estate,  and  that 
is  sufficient  to  oblige  him ;  especially  as  it 
is  in  writing,  1  Ves.  124.  The  averment  is 
in  the  terms  of  the  contract ;  which  is  all 
that  was  requisite.  For  the  certainty  was 
to  be  made  out  in  evidence ;  and,  as  before 
observed,  it  is  to  be  presumed,  that  it  was 
done,  as  the  jury  could  not  have  found  the 
verdict  without. 

Wickham  in  reply.  The  last  argument 
would  support  every  declaration,  however 
defective;  and  is  expressly  repugnant  to 
Chichester  v.  Vass*  in  this  court ;  which 
established  that  the  court  can  only  infer 
what  is  made  absolutely  necessary  to  be 
proved  by  the  declaration.  The  letter  only 
amounted  to  an  offer,  and  not  to  a  promise. 
The  forbearance  should  be  stated,  as  gen- 
eral, or  for  a  particular  period.  Pow. 
Contr.  354:  but  here  neither  is  averred. 
The  case  in  €k>wper  is  of  the  first  impres- 
sion ;  and  carries  the  doctrine  farther,  than 
good  sense  warrants.  Unless  the  contrary 
is  expressly  shewn,  an  executor  is  always 
considered,  as  promising  in  his  fiduciary 
character. 

If  the  plaintiff  proceeded  on  the  idea  of 
an  admission  of  assets,  he  should  have 
averred  it.  The  uncertainties  which  I  spoke 
of  before,  cannot  be  rejected  as  surplusage ; 
and  the  truth  is,  there  was  no  promise 
made.  If  the  plaintiff  had  averred  for- 
bearance, assets,  Ac.  we  might  have  tra- 
versed it;  but,  as  it  is,  we  could  not  come 
prepared  to  controvert  his  evidence,  on 
those  points,  which  we  could  not  foresee 
he  would  endeavour  to  establish.  The 
plaintiff  should  have  alleged  the  price  the 
corn  sold  for,  or  the  amount  of  the  crop ; 
for  the  averment,  in  the  words  of  the  letter 
is  not  enough ;  but  he  should,  as  he  might 
have  done,  have  alleged  it  with  certainty. 
That  the  offer   was    in   writing    makes    no 
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difference;    for    the    passage    from    Burr: 
is   the    solitary    opinion  of  a    single 

263  *judge,  and  a  like  position  is  to    be 
found    no  where    else.     Pow.    Contr. 

334,  shews  that  if  you  declare  in  an  action  on 
the  case  upon  a  note  of  hand,  and  do  not 
allege  a  consideration  it  is  nudum  pactum. 
The  case  in  1  Vez.  instead  of  being  against 
us,  is,  in  fact,  for  us;  because  it  is  there 
said  that  the  defendant  was  liable  in  his 
fiduciary  character. 

Cur.  adv.  vult. 

LYONS,  Judge.  Delivered  the  resolution 
of  the  court,  that,  in  order  to  render  the 
defendant  liable,  it  ought  to  have  been 
averred,  in  the  declaration,  that  the  de- 
fendant had  assets,  or  that  the  plaintiff 
forbore,  or  that  there  was  some  other  con- 
sideration. But  this  having  been  omitted, 
that  the  judgment  was  erroneous,  and  to 
be  reversed;  and  judgment  on  the  verdict 
arrested,  on  account  of  the  insufficiency  of 
the  declaration.    _j 

•  Ware  v.  Gary. 

[April  Term,  1800.] 
HusbaiMl  sad  Wife— Conveyance  to  Husband— Consid* 

eratlon.*— Deed  in  wbich  an  estate  for  life  is  fflven 
tbe  husband,  made  by  bosband  and  wife  of  tbe 
wifes  lands  to  a  trustee,  will  pass  tbe  estate  al- 
tboojrb  no  consideration  be  expressed  tberein.— 
Particnlarly  if  tbe  verdict  finds  tbat  it  was  for  tbe 
pnrpose  of  settling  it  in  tbe  wifes  family. 

In  ejectment  brought  by  Ware  against 
Cary  in  the  District  Court  the  jury  found 
the  following  special  verdict.  **We  find 
that  on  the  19th  day  of  June  1744  Judith  Ware 
purchased  of  Thomas  Walton  200  acres  of 
land  lying  on  the  fourth  side  of  the  Flu- 
vanna river  opposite  the  seven  Islands,  for 
forty  pounds,  by  a  deed  of  bargain  and 
sale,  indented  and  recorded  in  Goochland 
County  Court  on  the  21st  of  August  1744, 
with  a  memorandum  of  livery  and  seisen 
thereon  endorsed  which  appears  in  these 
words,  this  indenture,  Ac.  (setting  it 
forth). 

264  *We  find  that  the  said  land  then  lay 
in  the   countv  of  Goochland,  but  now 

in  the  county   of   Buckingham,    within  the 


•Acknowledgments-Certificate— Official  Character  of 
PersonsTaking.— itis  not  essential  tbat  tbe  official 
cbaracterof  tbe  persons  taking  tbe  acknowledsr- 
ment  of  a  deed  sbould  appear  in  tbe  certificate,  for 
it  will  be  presumed  tbat  tbe  acknowledsrment  was 
made  before  officers  autborized  to  take  it  Harvey 
V.  Borden,  2  Wasb.  156;  Ware  v.  Can/,  2  Call  asS: 
Lanffborne  v.  Hobson,  4  Leigb  284.  But  in  Uarst  v. 
Leckie,  97  Va.  56S,  34  S.  £.  Rep.  464.  tbe  conrt.  in 
reference  to  tbe  above  cases,  said:  "Tbese  cases, 
bowever,  arose  before  tbe  enactment  of  tbe  statute 
prescribing  tbe  form  of  tbe  certificate  of  acknowl- 
edg-ment.  wbicb  bad  tbe  effect  to  cbanffe  tbe  law  in 
tbis  respect.  Acts  1813,  cb.  10,  sec.  2,  p.  85;  1  Rev. 
Code  1819,  p.  368." 

See  tbe  principal  case  cited  in  Tod  v.  Baylor,  4 
Lelffb  514. 

Sane— Married  Women— Requisitions  of  Statute- 
Compliance  with.— It  was  beld  in  Lanfirborne  v.  Hob- 
son,  4  Leiffb  224.  tbat  in  tbe  commission  for  tbe 
privy  examination  of  a.  feme  covert  toucbinsr  a  deed 
executed  by  busband  and  wife,  and  in  tbe  certifi- 
cate of  tbe  privy  examination  and  acknowledgment 
of  tbe  wife,  under  tbe  statute  of  1792,  1  Old  Rev. 
Code,  cb.  90,  sec.  6,  it  Is  not  necessary,  tbat  tbe 
requisitions  of  the  statute  be  literally  followed,  to 
make  tbe  deed  bindinsr  on  tbe  wife,  it  is  enousrb  if 
tbey  be  substantially  compiled  witb.  For  tbis  prop- 
osition tbe  principal  case  is  cited  in  Grove  v. 
Zumbro,  14  Gratt.  514.  See  foot-note  to  Grove  v. 
Zumbro.  14  Gratt.  501. 

See    monog-rapbic  note   on   "Acknowledsrments*' 
appended  to  Taliaferro  v.  Pryor,  12  Gratt  277,  and 
monoffrapbic  »o<0  on  "Husband  and  Wife"  appended 
'  to  Cleland  v.  Watson,  10  Gratt.  160. 
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jurisdiction  of  this   court,    and  is  the  same 
land  now  in  question  : 

We  find,  that,  after  the  deed  aforesaid, 
the  said  Judith  Ware  intermarried  with 
Samuel  Jordan.  We  find  that  the  said 
Samuel  Jordan  and  Judith  his  wife  in  order 
to  settle  in  the  family  of  the  said  Judith 
the  said  land,  bj  their  indenture  of  feoff- 
ment bearing  date  the  14th  day  of  March 
1781,  conveyed  the  said  land  to  John  Nich- 
olas his  heirs  and  assigns  in  trust,  for  the 
purposes  in  the  said  deed  expressed,  which 
said  deed  of  feoffment  is  in  these  words. 

This  indenture  made  this  fourteenth  day 
of  March  in  the  year  of  our  I^ord  one 
thousand  seven  hundred  and  eighty  one  be- 
tween Samuel  Jordan  of  the  county  of 
Buckingham  gentleman  and  Judith  his  wife 
of  the  one  part  and  John  Nicholas  of  the 
other  part,  whereas  the  said  Samuel  Jordan 
and  the  said  Judith  are  seized  in  right  of 
the  said  Judith  of  and  in  one  certain  tract 
of  land  conveyed  by  Thomas  Walton  to  her 
the  said  Judith  when  sold  by  a  certain  deed 
recorded  in  the  County  Court  of  Goochland, 
containing  two  hundred  acres  more  or  less, 
lying  and  being  on  the  fourth  side  of  Flu- 
vanna river  in  Buckingham  county  formerly 
Goochland,  joining  the  lands  of  John  Nich- 
olas formerly  the  land  of  George  Nicholas. 
This  indenture  therefore  witnesseth  that 
for  settling  the  said  land  and  to  such  uses 
and  in  such  manner  as  is  hereafter  in  these 
presents  expressed  and  declared  and  for  en- 
abling the  said  Judith  to  dispose  of  and 
grant  the  said  land  and  premises  in  such 
manner  and  form,  and  according  to  the 
power  and  authority  to  her  hereafter  in 
these  presents  reserved,  and  for  other  good 
causes  and  considerations  them  the  said 
Samuel  Jordan  and  Judith  his  wife  there- 
unto moving,  they  the  said  Samuel  Jordan 
and  Judith  his  wife   do   give,  grant,  alien, 

enfeoff  and  confirm  unto  the  said  John 
265      Nicholas    his   heirs  *and  assigns  the 

said  tract  of  land  and  premises  with 
the  appurtenances  thereunto  belonging.  To 
have  and  to  hold  the  said  tract  of  land  and 
premises  with  the  appurtenances  unto  the 
said  John  Nicholas  his  heirs  and  assigns 
forever,  to  the  uses  and  purposes  hereafter 
in  these  presents  expressed  and  declared; 
that  is  to  say,  to  the  use  of  the  said  Samuel 
Jordan  and  Judith  his  wife  for  and  during 
the  term  of  the  natural  lives  of  the  said 
Samuel  and  Judith  without  iinpeachment  of 
waste  and  after  the  death  of  the  said  Sam- 
uel Jordan  and  Judith  his  wife  to  the  use 
and  behoof  of  such  person  as  the  said  Judith 
by  her  last  will  and  testament  in  writing 
by  her  to  be  subscribed  with  her  own  hand 
and  sealed  with  her  seal  in  presence  of  two 
or  more  witnesses,  or  by  any  other  writing 
to  be  b3'  her  subscribed  and  sealed  in  pres- 
ence of  three  or  more  witnesses,  shall  nom- 
inate declare  and  appoint,  upon  this  hope, 
trust  and  confidence  that  the  said  John 
Nicholas  his  heirs  and  assigns  after  the 
ending  of  the  estate  of  the  said  Samuel 
Jordan  and  Judith  his  wife  of  and  in  the  said 
land  and  premises  to  them  above  limited, 
make  such  conveyance  and  dispose  of  the 
same  to  such  person  in  such  manner  as  the 
said  Judith  by  her  last  will  and  testament, 
or  by  any  other  writing  as  aforesaid  shall 
appoint,    and    for   and   in    default  of  such 


nomination  or  appointment,  then  that  the 
said  John  Nicholas  his  heirs  and  assigns 
shall  convey  and  assure  the  said  land  and 
premises  to  the  right  heirs  of  the  said 
Judith  forever.  In  witness  whereof  the 
said  Samuel  Jordan  and  Judith  his  wife 
have  hereunto  set  their  hands  and  seals  the 
day  and  year  above  written. 

Samuel  Jordan.  [I/.  S.l 
Judith  Jordan.     [L#.  8.  J 
In  presence  of 

Charles  Rose, 

Henry  Bell, 

Charles  May, 

John  Nicholas,  junr. 

266  .        *With  a  certificate  of  the  record  of 

the  said  deed  in  the  County  Court    of 
Buckingham,  which  is  in  these  words: 

At  a  court  held  for  Buckingham  county 
the  9th  day  of  April  1781. 

This  indenture  was  proved  by  the  oath 
of  Henry  Bell  one  of  the  witnesses  thereto, 
and  at  another  court  held  for  the  said 
county  the  8th  day  of  October  1781.  This 
indenture  was  further  proved  by  the  oath 
of  John  Nicholas  junior  another  witness 
thereto,  and  at  another  court  held  for  the 
said  county  the  12th  day  of  August  1782. 
This  indenture  on  the  motion  of  John 
Nicholas  was  ordered  to  be  recorded. 

(Teste,)  Rolfe  Eldridge,  c.  c. 

A  copy,  teste,  Rolfe  Bldridge,  c.  c. 

We  find  that  as  the  said  Judith  was  under 
coverture  a  commission  not  directed  to 
any  person  by  name  on  the  14th  of  March 
1781,  was  issued  by  the  clerk  of  Buckingham 
in  these  words.  Buckingham  sc. — The  Com- 
monwealth of  Virginia  to  gentlemen 
greeting:  Whereas  Samuel  Jordan  and 
Judith  his  wife  by  their  certain  indenture 
of  feoffment  bearing  date  the  14th  day  of 
March  1781,  and  hereto  annexed,  have  sold 
and  conveyed  unto  John  Nicholas  the  fee 
simple  estate  of  and  in  a  certain  tract  or 
parcel  of  land,  containing  two  hundred 
acres  of  land  more  or  less  lying  and  being 
in  the  county  of  Buckingham  on  the  south 
side  of  Fluvanna  river,  and  whereas  the 
said  Judith  cannot  conveniently  travel  to 
the  said  County  Court  of  Buckingham  to 
make  acknowledgment  of  the  said  convey- 
ance, you  or  any  two  of  you  are  therefore 
commanded  to  go  to  the  said  Judith  and 
receive  her  acknowledgment  of  the  same, 
and  examine  her  privily  and  apart  from 
the  said  Samuel  Jordan  her  husband, 
whether  she  doth  the  same  freely  and  vol- 
untarily without  the  persuasions  or  threats 
of  her  said  husband,  and  whether  she  be 
willing  that  the  same  should   be   re- 

267  corded  *in  our  said  County  Court,  and 
when  you  have  received  her  ac- 
knowledgment and  examined  her  as  afore- 
said that  you  distinctly  and  plainly  certify 
the  same  to  the  said  County  Court  under 
your  hands  and  seals  sending  then  there 
the  said  indenture  and  this  writ.  Witness 
Rolfe  Eldridge  clerk  of  our  said  court  at  the 
courthouse  the  14th  day  of  March  in  the 
5th  year  of  the  Commonwealth. 

Rolfe  Bldridge. 
And  returned  executed  by  Charles  May 
and  Henry  Bell  who  were  Justices  of  the 
peace  at  that  time  for  the  said  county  of 
Buckingham,  and  that  a  certificate  of  the 
execution    of  the    said    commission     is    in 
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these  words.  Bnckingham  county  to  wit: 
By  virtue  of  this  commission  hereunto  an- 
nexed, we  the  subscribers  have  personally 
applied  to  the  within  named  Judith  Jordan, 
and  have  examined  her  privately  and  apart 
from  the  said  Samuel  Jordan  her  husband, 
do  certify  that  she  declares  that  she  freely 
and  voluntarily  acknowledges  the  convey- 
ances contained  in  the  said  indenture, 
which  is  hereto  annexed,  without  the  threats 
or  persuasions  of  her  husband,  and  that  she 
is  willing  and  desirous  the  same  should  be 
recorded  in  the  County  Court  of  Bucking- 
ham. Given  under  our  hands  and  seals  this 
fourteenth  day  of  March  one  thousand  seven 
hundred  and  eighty  one,  in  the  5th  year  of 
the  Commonwealth. 

Charles  May.  [L.  S.l 
Henry  Bell.     [L.  S.J 
Which  with  the  commission   appears   to 
have   been    recorded    in  the    said    County 
Court  by  a  certificate  in  these  words. 

At  a  court  held  for  Buckingham  county 
the  12th  day  of  August  1782.  This  com- 
mission and  the  certificate  of  the  execution 
thereof  was  returned  and  ordered  to  be 
recorded.— 'Teste,    Rolfe    Eldridge,    c.  c. — 

A  copy,  teste,  Rolfe  Bldridge,  c.c. 
268         *We  find  that   Samuel   Jordan   and 
Judith  his  wife  by  a  deed  poll  dated 
the  day   of  1785,    did    appoint 

that  the  said  John  Nicholas  his  heirs 
and  assigns  should  convey  the  said  lands 
to  Robert  Cary  and  Judith  his  wife,  and  to 
the  heirs  of  the  said  Judith  in  fee  simple, 
which  deed  is  in  these  words. 

To  all  to  whom  these  presents  shall  come 
we  Samuel  Jordan  and  Judith  Jordan  send 
greeting :  Know  ye  that  by  virtue  of  the 
powers  received  to  me  the  said  Judith,  by 
a  certain  indenture  bearing  date  the  four- 
teenth day  of  March  one  thousand  seven 
hundred  and  eighty  one  between  the  said 
Samuel  Jordan  and  myself  of  the  one  part 
and  John  Nicholas  of  the  other  part  for 
conveying  two  hundred  acres  of  land  in 
the  county  of  Buckingham  in  trust  for  such 
uses  as  I  should  declare  and  appoint,  as  by 
the  said  indenture  may  appear,  and  for  the 
affection  which  I  bear  to  my  granddaugh- 
ter Judith  Cary  wife  of  Robert  Cary,  I  the 
said  Judith  Jordan  with  the  consent  of  the 
said  Samuel  Jordan  do  nominate  declare 
and  appoint  that  the  use  of  the  said  two 
hnndr^  acres  of  land  shall  be  to  the  said 
Robert  Cary  and  Judith  his  wife,  and  to 
the  heirs  of  the  said  Judith  Cary  forever, 
and  for  that  purpose,  do  appoint  that  the 
said  John  Nicholas  his  heirs  and  assigns 
do  convey  the  said  land  and  premises  to  the 
said  Robert  Cary  and  Judith  his  wife  in 
manner  aforesaid,  agreeable  to  the  inden- 
ture aforesaid.  In  witness  whereof  we 
have  hereunto  set  our  hands  and  seals  the 
day  of  one  thousand   seven  hun- 

dred and  eighty  five. 

Samuel  Jordan.  [L.  S.] 
Judith  Jordan.     [L.  S.J 
Sealed  and  delivered  in  presence  of 
Sdward  Winston. — William  Sio  Crawford. 
—-Charles   Rose. — Thomas  Miller. — Samuel 

I.  Cabell.— William  Hon  ley. 
269  'And   which   was  recorded   in    the 

said    County    Court  as  appears  by  a 
certificate  in  these  words. 
At  a  Court  held  for  Buckingham   county 


the  15th  day  of  March  1785,  this  indenture 
was  proved  by  the  oaths  of  Edward  Winston 
and  Thomas  Miller  two  of  the  witnesses 
thereto,  and  at  another  Court  held  for  the 
said  County  11th  day  of  October  1790,  this 
indenture  was  proved  by  the  oath  of  Wil- 
liam Honley  another  witness  thereto  and 
ordered  to  be  recorded. 
(Teste,)  Rolfe  Eldridge,  c.  c. 

A  copy,  teste,  Rolfe  Eldridge  c.  c. 

We  find  that  while  the  said  Judith  was 
under  coverture  with  the  said  Samuel  Jor- 
dan she  after  reciting  the  said  second  in- 
denture of  feoffment  devised  the  said  land 
to  the  said  Judith  Cary  and  her  heirs  and 
directed  the  said  John  Nicholas  to  convey 
it  accordingly  by  her  will:  We  find  that 
the  said  Judith  Cary  was  the  granddaugh- 
ter of  the  said  Judith  Jordan,  and  that  the 
said  Judith  Cary  died  in  the  year  1788,  sur- 
vived by  only  one  child  a  daughter  from 
her  body  issuing,  who  died  an  infant  of 
tender  years  in  the  year  1788,  and  that  the 
defendant  Robert  Cary  is  the  heir  at  law  of 
the  said  infant  daughter.  We  find  that  the 
said  Judith  Jordan  died  September  or  Oc- 
tober 1785,  and  that  her  husband  the  said 
Samuel  Jordan  died  in  the  year  1789.  We 
find  that  the  said  Samuel  and  Judith  Jor- 
dan from  the  time  of  their  marriage  to  the 
time  of  their  respective  deaths  were  in 
possession  of  the  said  land. 

We  find  that  the  defendant  at  this  time  is 
in  possession  of  the  said  land.  We  find  the 
lease  entry  and  ouster  in  the  declaration 
mentioned.  We  find  that  John  Ware  the 
lessor  of  the  plaintiff  is  the  only  son  and 
heir  at  law  of  the  said  Judith  Jordan  and  if 
upon  the  whole  of  these  facts  the  law  be 
for  the  plaintiff,  we  find  for  the  plaintiff 
the  lands  in  the  declaration  men- 
270  tioned,  and  assess  *the  plaintiffs 
damages  to  one  penny.  But  if  the 
law  be  for  the  defendant  then  we  find  for 
the  defendant.'* 

The  District  Court  gave  judgment  in 
favor  of  the  defendant  Cary ;  and  Ware  ap- 
pealed to  this  Court. 

Wickham  for  the  appellant.  The  deed 
from  Judith  Jordan  and  her  husband  to 
Nicholas  purports  to  be  a  feoffment;  and 
as  there  is  no  livery  of  seizen,  it  passed 
no  estate.  Co.  Lit.  56,  (b).  Nor  can  it  be 
taken  as  a  conveyance  upon  the  statute; 
because  the  parties  appear  to  have  clearly 
intended,  that  it  should  operate,  as  a  com- 
mon law  conveyance.  But  it  cannot  oper- 
ate as  a  statutory  conveyance,  for  another 
reason ;  namely  because  there  is  not  a  suffi- 
cient consideration,  there  being  neither 
money  or  blood  expressed.  For  the  finding 
of  the  jury  that  the  deed  was  made,  for  the 
purpose  of  settling  it  in  her  family,  does 
not  supply  the  want  of  a  consideration ;  es- 
pecially as  the  plaintiff  (who  is  the  son) 
was  as  near  and  nearer  in  blood  than  the 
defendants  wife,  who  was  only  the  grand- 
daughter of  Mrs.  Jordan.  But  another  ob- 
jection to  the  deed  is,  that  the  wife  was 
not  privily  examined,  as  the  act  of  1748, 
requires.  For  the  commission  issued  in 
blank,  instead  of  being  directed  to  Jus- 
tices ;  and  it  does  not  appear,  that  it  was 
sent  to  the  county,  in  which  Mrs.  Jordan 
resided.  But  if  there  was  a  sufficient  con- 
sideration and    the    wife    had    duly  relin- 
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qnished,  still  the  defendants  title  would 
have  been  defective ;  becanse,  by  the  deed, 
she  had  no  power  to  convey  a  fee,  but 
merely  a  life  estate.  For  the  deed  does  not 
give  her  power  to  convey  the  whole  inter- 
est ;  but  it  merely  gives  her  power  to  ap- 
point to  such  persons,  as  she  thinks  proper, 
without  naming  any  estate  in  particular; 
which  in  contemplation  of  law,  only  gave 
her  power  to  convey  an  estate  for  life,  to 
the  appointee. 
Call  contra.  The  finding  of  the  jury, 
that  Mrs.  Jordan   made    the  convey- 

271  ance,  in  order  to  settle  *the  estate  in 
her  family,  is  a  sufficient  considera- 
tion. 5.  Bac.  abr.  366,  cites  Ld.  Bac.  Read, 
on  Stat,  of  uses  310;  and  the  defendant 
might  aver  and  prove  the  consideration. 
Randolph  v.  Kppes*  in  this  court.  But  the 
connection,  between  husband  and  wife,  or 
wife  and  husband,  is  a  sufficient  considera- 
tion to  raise  a  use  and  support  a  convey- 
ance ;  and  as  it  appears,  in  the  deed,  that 
that  connection  subsisted  between  the 
donors  in  the  present  case ;  and  that  the 
husband,  instead  of  a  chance  to  be  tenant 
by  the  curtesy,  which  is  an  estate  liable  to 
impeachment  of  waste,  was  to  have  an 
estate  for  life  certain,  without  any  im- 
peachment of  waste,  there  was  clearly  a 
sufficient  consideration  to  sustain  the  deed. 
Because  '*a  man  may  covenant  to  stand 
seized  to  the  use  of  A.  his  wife,  and  the 
consideration,  that  she  is  his  wife  will 
raise  a  good  estate  to  her;  for  this  is  a 
good  consideration  in  law."  5  Bac.  abr. 
366,  367;  7  Co.  40;  Beadles  case;  Owen, 
855 ;  Plow.  368.  And  as  the  reason  is  the 
same  the  converse  of  the  proposition  must 
be  equally  true.  Therefore  the  deed  in  the 
present  case  operating  as  a  covenant  to 
stand  seized  to  the  use  of  the  husband,  that 
consideration  was  sufficient  to  raise  an 
estate  in  him.  Because  the  estate,  which 
he  was  to  take,  under  the  deed  was  more 
beneficial  than  that,  which  he  would  have 
been  entitled  to  without.  It  is  not  neces- 
sary to  consider  the  conveyance  as  at  com- 
mon law;  because  most  clearly,  as  there 
were  sufficient  considerations,  it  operated 
as  a  covenant  to  stand  seized  to  uses.  For 
the  object  plainly  was  that  the  land  should 
pass  one  way  or  another ;  and  therefore  it 
may  be  good  either  way,  without  adhering 
to  any  particular  kind  of  way,  or  any  par- 
ticular mode  or  form  of  conveyance.  2 
Wils.  75.  Which  case  is  an  express  answer 
to  the  argument  that  it  could  not  be  con- 
sidered as  a  statutory  conveyance,  because 
the  parties  intended  a  conveyance  at  com- 
mon law. 

272  *^The  deed  was  sufficient   to  enable 
Mrs.  Jordan  to  convey   a   fee    simple 

to  her  appointee.  For  the  trustee  was  to 
convey  in  any  manner  she  might  think 
proper,  and  it  was  clearly  the  general  in- 
tent to  enable  her  to  dispose  of  the  absolute 
property.  Besides  the  deed  amounted  to  a 
consent,  on  the  part  of  the  husband,  that 
the  wife  might  make  a  will,  and  the  verdict 
finds  that  she  devised  it  in  fee. 

The  relinquishment  was  well  taken.  Be- 
cause the  commissioners  are  stated  to  have 
been  Justices  of  the  peace ;  and  although 
the  verdict  finds  that  the  commission  issued 


blank,  it  does  not  state,  that  it  was  re- 
turned blank.  But  the  practice  is  to  issue 
them  blank,  and  the  Justices  who  take  the 
relinquishment  fill  them  up:  Which  for 
aught  that  appears  to  the  contrary  might 
have  been  the  case  here.  Besides,  unless 
the  contrary  be  expressly  found,  it  is  too 
much  to  say,  that  after  the  commission 
has  been  received  and  recorded  by  the 
court,  that  it  shall  be-  supposed  to  have 
been  improperly  executed.  The  deed  ex* 
pressly  states  that  Mrs.  Jordan  was  an  in- 
habitant of  Buckingham ;  and  therefore  the 
verdict  does  in  effect  find,  that  the  commis- 
sion went  to  the  proper  county.  So  that 
that  objection  is  obviated  by  the  express 
finding  in  the  verdict ;  if  indeed  it  be  nec- 
essary that  the  Feme  should  be  an  inhabit- 
ant of  the  county  into  which  the  commis- 
sion goes;  which  may  perhaps  admit  of 
some  doubt,  as  the  words  in  the  act  are, 
where  the  wife  resides;  which  expression 
may  be  satisfied  by  a   temporary   resident. 

Randolph  in  reply.  It  was  a  rule,  at 
that  time,  that  an  heir  at  law  should  not 
be  disinherited  by  implication,  unless  ab- 
solutely necessary ;  and  therefore  the  court 
will  require  the  observance  of  the  general 
forms  prescribed  by  the  law.  Here  there 
was  neither  money  or  blood;  and  without 
one  there  was  no  consideration  to  raise  an 
use.  Mrs.  Jordan  does  not  appear  to  have 
had  her  own  blood  in  view ;  because 
273  the  deed  purports  to  give  *her  an 
unlimited  power  of  appointing ;  so 
that  she  might  have  given  it  to  a  stranger 
if  she  thought  proper;  and  in  fact  she  did 
so;  for  the  limitation,  to  the  defendant,  was 
a  limitation  to  a  stranger,  as  there  was  no 
blood  between  him  and  herself.  Mrs.  Jor- 
dan could  not  convey  a  fee  under  the  first 
deed ;  which  only  gives  a  power  to  convey  a 
life  estate ;  for  there  are  no  words  of  per- 
petuity and  if  the  will  is  relied  on,  it  ought 
to  have  been  found.  The  blank  commis- 
sion was  void ;  as  the  statute  expressly  re- 
quires, that  it  should  be  issued  to  Justices 
of  the  peace. 

Cur.  adv.  vult. 

LYONS,  Judge.  Delivered  the  resolution 
of  the  court ;  that  there  was  no  error  in  the 
judgment  of  the  District  Court;  and  that  it 
was  to  be  affirmed. 

Judgment  Affirmed. 


♦Ante  126. 


James  v.  M'Cubbin. 

[April  Term.  180a] 

linproper  Conduct  of  Depaty— LiaMlity  of  5liorlff« — 
Cmsp  at  Bar.— If  the  sheriffs  deputy  drive  or  cause 
to  be  driven  one  man's  property  on  the  lands  of 
another  in  order  that  he  may  levy  a  distress  war- 
rant on  it  which  he  accordingiy  does  an  action 
will  lie  asraint  the  sheriff  for  it 

«Sherifffs— When  Liable  for  Actsof  Deputy.— In  Lncas 
V.  Locke,  II  W.  Va.  89,  it  is  said:     "In  James t.  Mc- 
Cubbin.  2  Call  278,  a  depaty  drove  one  man's  property 
on  the  land  of  another,  in  order  that  he  miirht  levy 
a  distress  warrant  on  It,  which  he  did.    Trespass  rt 
et  armis  was  brought  against  the  sheriff  therefor, 
and  was  nnanimousiy  sustained  by  the  court.    What 
more  willful  and  unauthorized  act  than  this  could 
have  been  done  by  a  deput>'?    In  Mosby's  AdmT 
et  al.  V.  Mosby's  Adm'r,  Judgb  Moncubb  says  with 
reference  to  that  case  :     There  is  another  principle 
on  which  I  think  Miller  is  liable  for  the  rents  re- 
ceived bv  his  deputies,  and  that  is,  that  a  sheriff  Is 
held  civiliter.  though  not  criminaliter,  for  all  the  acta 
of  his  deputies  colore  officii/    And  the  same  learned 
judge,  in  the  case  before  cited  of  Sangster  et  al.  v. 
The  Commonwealth  says  :    'There  is  no  proposition 
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James  brought  trespass  in  the  County 
Court  against  M*Cubbin,  and  declared,  that 
the  defendant  on  the  11th  of  March  1790 
swore  in  as  sheriff  of  Hampshire  county  be- 
ing first  legally  appointed.-  That  after- 
wards, to  wit  on  the  13th  of  November  1790, 
the  defendant  appointed  Jonathan  Purcell 
of  the  said  county  one  of  his  deputies. 
That  the  said  Purcell  on  the  13th  of  No- 
vember took  the  oath  of  office  as  deputy 
sheriff  for  the  defendants,  who  thereby  be- 
came liable  for  his  conduct  as  deputy  sher- 
iff. That  the  said  Purcell  afterwards  on 
the  lat  of  January  1792,  in  order  to  injure 
the  plaintiff,  at  the  county  aforesaid, 

274  sundry  *horses,  the    property   of  the 
plaintiff   of    fifty    pounds,    drove  or 

procured  them  to  be  driven  upon  the  land 
of  James  Mercer,  where  Samuel  Bonnifield 
then  lived  as  tenant,  in  order  that  he  the 
said  Jonathan  might  levy  a  distress  war- 
rant upon  the  said  property  as  deputy 
sheriff,  which  he  did,  and  afterwards,  to 
wit,  on  the  day  and  year  last  mentioned 
sold  the  said  horses,  the  property  of  the 
plaintiff  of  the  value  aforesaid,  to  the 
plaintiffs  damage  ;flOO. 

The  defendant  plead  not  guilty ;  and  issue. 
Verdict  for  ;f30,  and  the  Court  gave 
judgment  accordingly.  The  plaintiff  then 
released  lOs  of  the  damages ;  and  thereupon, 
the  defendant  filed  a  plea  in  arrest  of  judg- 
ment, which  assigned  the  following  rea- 
sons. 1.  Because  the  defendant  was  not 
sued  as  late  high  sheriff.  2.  Because  the 
defendant  is  not  legally  liable  as  sheriff 
for  the  conduct  of  Purcell.  The  County 
Court  overruled  the  plea  in  arrest  of  judg- 
ment, and  confirmed'  their  first  judgment. 
The  defendant  offered  to  appeal  to  the  Dis- 
trict Court ;  but  the  County  Court  refused 
to  permit  him  to  do  so. 

The  District  Court  granted  a  writ  of 
supersedeas  to  the  judgment;  and  totally 
reversed  it. 

Whereapon  James  appealed  to  this  Court. 

Williams  for  the  plaintiff.  The  first 
point  stated  in  the  petition  for  the  super- 
sedeas is  very  clear  against  the  defendant ; 
and  the  second  is  equally  so.  It  is  a  rule 
that  the  sheriff  shall  answer  civilly  for  all 
the  acts  of  his  deputy.  6  Com.  Dig.  416 ; 
2  Term.  Rep.  156.  In  this  case,  the  deputy 
acted  as  deputy,  when  he  drove  the  property 
on  the  land,  in  order  to  make  distress ;  for 
it  was  like,  taking  one  mans  goods,  under 
an  execution  against  another.  3  Wils.  309, 
^7;  Dougl.  40.  The  act  of  1748  directs, 
that  the  sheriff  shall  advertise,  in  order 
that  the  owner  may  claim ;  but  here  it  was 
omitted  and  the  deputy  sold  the  prop- 

275  erty   on  the   same  day,  on  *which  he 
took  it.     This  was  expressly  contrary 

to  the    act   of   Assembly;   which   requires 
that  the  property  shall  be  sold  in  the  same 
manner  as  if  it  had  been  taken  under  a  fieri 
facias. 
Cur.  adv.  vult. 

LYONS,  Judge,  delivered  the  resolution  of 

better  settled,  and  especially  In  this  state,  than  that 
a  «lierlff  Is  liable  citiliter,  though  not  criminaWer.  for 
all  the  actH  of  his  deputies  colore  officii,  and  Is  liable 
Uierefore  in  the  same  form  of  action  as  if  they  bad 
been  actually  committed  by  himself.* "  See  also, 
citinsr  the  principal  case,  Garrett  v.  Hutchinson,  86 
Va.  895,  n  S.  E.  Rep.  406 ;  Moore  v.  Dawney,  3  H.  & 
M.  \tL    See  also.  White  y.  Johnson,  1  Wash.  160. 


the  Court,  that  the  judgment  of  the  District 
Court  should  be  reversed,  and  that  of  the 
County  Court  affirmed. 


Walthall   V.   Johnston. 

fAprll  Term,  1800.] 
EvMence—Admlsslblllty— Declarations  by  Mortgagee. 

—Declarations  by  the  mortgaffee.  under  whom 
the  defendant  claims  that  the  mortgaffe  was  paid 
off,  are  admissible  evidence  on  the  part  of  tbe 
plaintiff. 

Johnston  brought  detinue  for  a  slave  by 
the  name  of  James  against  Walthall  in  the 
District  Court.  Plea  non  detinet ;  and  is- 
sue. Upon  the  trial  of  the  cause  the  de- 
fendant filed  a  bill  of  exceptions  stating, 
that  **It  was  objected  by  the  attorney  for 
the  defendant,  that  a  declaration  made  by 
Kllender  Willis  under  whom  the  defendant 
claims,  after  the  negro  in  the  writing  an- 
nexed mentioned,  had  been  sent  by  her  to 
be  sold  to  the  defendant,  that  nothing  was 
due  thereon,  should  not  go  to  the  jury  as 
evidence  to  prove,  that  nothing  was  due 
under  the  defeazance  thereon  indorsed :  but 
the  court  considered  it,  as  admissible, 
though  not  conclusive  evidence." 

The  writing  referred  to,  is  in  form  a  bill 
of  sale,  from  Bough  to  the  said  Kllender 
Willis  for  the  negro  James ;  but  there  is  an 
indorsement  on  it  signed  by  the  said  Kllen- 
der Willis,  which  states,  that  Bough  shall 
have  the  negro  at  any  time  on  or  before 
the  1st  of  September  1793,  by  paying 
276  *what  is  and  shall  appear  justly  due 
to  the.  said  Kllender  Willis.  This 
indorsement  bears  the  same  date  with  the 
bill  of  sale. 

Verdict  and  judgment  for  the  plaintiff; 
whereupon  Walthall  appealed  to  this  court. 

Randolph  for  the  appellant.  Contended 
that  the  witness  was  interested;  and  there- 
fore that  the  judgment  of  the  District  Court 
was  erroneous. 

Per  Cur.  There  was  nothing  improper 
in  submitting  the  evidence  to  the  jury: 
But  it  might  have  been  otherwise,  if  it  had 
been  gaming,  usury  or  any  other  thing  of 
that  nature,  which  was  to  have  been  proved. 

Judgment  Affirmed. 


Mayo  V.  Clark. 

[April  Term,  1800.] 
SMperacdeas— Refusal  to  Grant -Mandamus.*— If  the 

District  Court  ref  ase  to  arrant  a  supersedeas  to  a 
judgment  of  the  County  Court,  and  enter  the  re- 
fusal on  record  this  court  will  not  srrant  a  manda- 
mus, but  will  award  a  supersedeas  to  the  order  of 
the  District  Court 

Mayo  had  petitioned  the  District  Court  of 
Richmond  for  a  writ  of  supersedeas  to  an 
order  of  Powhatan  County  Court  con- 
cerning a  road ;  which  the  District  Court 
refused;  and  entered  their  refusal  on 
record. 

Randolph,  moved  a  few  days  ago  for  a 
rule  upon    the  Judges  of  the  District  Court 

*5uperiiedeas— Refusal  to  Orant— Mandamus.— The 

principal  case  is  cited  and  approved  in  Welch  v. 
County  Court,  20  W.  Va.  78.  81.  1  S.  E.  Rep.  348,  851  : 
Wingfleld  v.  Crenshaw,  8  Hen.  &  M.  254,  257.  See 
foot-note  to  Morris.  Ex  parte,  11  Gratt.  202. 

Same— 5ame- Same— Relief  Obtainable  In  Superior 
Court.— Mandamus  will  not  lie  to  compel  the  errant- 
ingr  of  a  supersedeas  when  the  court  to  wbich  the 
application  is  made  for  the  writ  of  mandamus  can 
itself  ffrant  the  supersedeas.  IS  Enc.  PI.  &  Pr.,  p.  587, 
citinff  the  principal  case. 
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to  shew  cause  why  a  writ  of  mandamus 
should  not  issue  to  compel  them  to  grant 
the  writ  of  supersedeas?    And  to  day. 

LYONS,  Jud^e,  informed  him,  that  the 
court  was  of  opinion  that  a  mandamus  was 
not  a  proper  remedy.  That  they  did  not 
pretend  to  prescribe  what  mode  he  should 
pursue;  because  it  was  sufficient 
277  *for  them  to  say  that  his  present  ap- 
plication was  improper. 

Whereupon,  Randolph  moved  for,  and 
obtained  a  writ  of  supersedeas. 


Skipwith  V.  Morton  &  Company. 

[April  Term.  1800.] 

Suit  upon  BlU  of  Bxchanffe— Plea  of  Tender  of  Inter- 
est in  Paper  Money— Case  at  Bar.— If  to  a  salt  upon 
a  bill  of  exchange  dated  in  1776,  tlie  defendant 
pleads  tbat  be  tendered  the  interest  In  paper 
money  without  confessing  the  action  as  to  the 
principal  or  saying  any  thing  in  bar  of  it,  the 
plea  is  bad, 

3ame— Same— Plea  of  Payment— Evidence.— The  de- 
fendant may  give  such  tender  In  evidence  to  extin- 
guish the  interest  on  the  plea  of  payment 

Same-Same -Same— Withdrawal- Effect.  —  But  if 
he  withdraws  the  plea  of  payment  he  relinquishes 
the  eirldence 

Same— Same— Demurrer.-And  therefore  if  there 
be  a  demurrer  to  the  plea  of  tender  final  judg- 
ment win  be  rendered  for  the  plaintiff. 

Morton  and  company  brought  an  action 
of  debt  against  Skipwith  in  the  District 
Court,  upon  a  bill  of  exchange,  for  ;f  100 
sterling  dated  June  15th  1775.  The  defend- 
ant plead  payment,  and  the  plaintiff  took  is- 
sue. On  the  next  day  on  the  motion  of  the 
defendant,  he  was  allowed  by  the  court  to 
withdraw  the  plea  of  payment ;  and  there- 
upon he  filed  the  following  plea,  **  James 
Morton  &  Co.  for  the  benefit  of  Alexander 
Boyd  plaintiff  against  Sir  Peyton  Skip- 
with defendant.  And  the  said  Skipwith 
comes  and  defends  the  force  and  injury 
when  i&c.  and  saith  that  the  plaintiffs  ought 
not  to  have  or  maintain  their  said  action 
against  him  because  he  saith  that  he  hath 
paid  to  the  plaintiffs  the  debt  in  the  decla- 
ration mentioned  and  this  he  is  ready  to 
verify.  And  the  said  Skipwith  for  farther 
plea  saith  according  to  the  act  of  Assembly 
in  that  case  made  and  provided,  saith  that 
the  plaintiffs  ought  not  to  have  or  main- 
tain their  said  action  against  him,  because 
he  saith  that  in  the  year  of  our  lyord  177  a 
certain  medium  or  kind  of  money  called 
paper  money  was  made,  issued  and  estab- 
lished by  act  of  General  Assembly  passed 
and  enacted  in   the   said   year  177      which 

said  paper  money  was  by  the  said  act 
278      of  Assembly  ^declared  to  be  a  lawful 

tender  in  discharge  of  all  debts  con- 
tracted or  due  before  that  time.  And  that 
the  said  tender  if  refused  should  operate  as 
an  extinguishment  of  interest.  And  the 
said  Skipwith  in  fact  saith  that  on  the 
sixth  day  of  May  in  the  year  1778,  the  said 
Skipwith  did  in  pursuance  of  the  said  law 
tender  and  offer  to  pay  to  the  plaintiffs  the 
full  amount  of  the  debt,  in  the  said  decla- 
ration mentioned,  together  with  interest 
after  the  rate  of  ten  per  centum  per  annum 
from  the  date  of  the  bill  of  exchange  men- 
tioned in  the  declaration,  and  also  the  full 
charges  of  protest  of  the  said  bill  in  bills 
of  the  said  medium  or  currency  called 
paper  money  which  was  by  law  estab- 
lished as  aforesaid.  And  the  defendant 
farther    avers     that    the     said     plaintiffs 


on  the  day  and  year  aforesaid  did  re- 
fuse to  receive  or  accept  the  said  paper 
money  in  discharge  of  the  said  debt,  inter- 
est and  charges  as  aforesaid.  Whereby  by 
force  of  the  said  act  of  Assembly  all  right 
in  the  said  plaintiffs  to  recover  of  the  said 
Skipwith  any  interest  on  the  debt  in  the 
declaration  mentioned  from  the  day  of  the 
said  tender  is  forfeited :  All  which  the  said 
Skipwith  is  ready  to  verify,  and  therefore 
he  prays  judgment  if  the  plaintiffs  ought 
to  have  or  maintain  their  said  action 
thereof  against  him."  The  cause  was 
thereupon  sent  back  to  the  rules  for  an  is- 
sue to  be  made  up  therein. 

And  at  the  rules  the  plaintiffs,    as  to  the 
first  plea  of  the  said   Skipwith    in    manner 
and  form  by  him   pleaded,   replied  that  the 
said  Skipwith  had  not  paid  the  debt  in  the 
declaration  mentioned ;  and  as  to   the   sec- 
ond plea,    they  demurred;  and   for  causes 
stated,    Ist.     That    the    said    second    plea 
does   not   sufficiently    set    forth   the  act  of 
General   Assembly   in   the   said  plea  men- 
tioned, the  time  of  making,  nor  the  purport 
thereof.     2d.  That  the  said  second  plea  does 
not  sufficiently  set  forth  in    what   bills    or 
species  of  paper  medium  the  tender  or  offer 
of  payment  was  made.     3d.  That  the   said 
second  plea  does  not  shew  that  the  defend- 
ant has  always  been  ready,  since  the 
279      cause  of  action  accrued  *orever  since 
the    time  of   making    the   pretended 
tender  aforesaid,  to  pay,  the  debt  and   in- 
terest accruing  before  the   time  of  making 
the    tender    and    the   charges  of  protest  in 
the  declaration  mentioned,  to  the  plaintiffs. 
4th.  That   the   said   second   plea   does   not 
aver  and  shew  that  the  said  defendant  still 
is  ready  to  pay  to  the   plaintiffs  the    debt, 
interest  and  charges  so  by   him    pretended 
to  have   been   tendered   and  offered.     5th. 
That  the  said  defendant  in  his  said  second 
plea  does  not  make   a   profert   in    curia   of 
the    said  debt,  interest  and  charges  that  is 
over.     6th.  That   the   said   second    plea    is 
contradictory,  that  it  states  the   act  of  As- 
sembly  aforesaid    to    extinguish     interest 
from  the  time  of  making   the   tender,    and 
also  states  that  the  plaintiffs   right    to   re- 
cover interest,  from  the  said  defendant  from 
the  time  of   the   pretended   tender,    is    for- 
feited,   yet   begins    by    averring,  that    the 
plaintiffs   ought   not  to  maintain  their  ac- 
tion, and   concludes   by   praying,    whether 
the    plaintiffs  ought   to   have   or  maintain 
their  action  &c.    7th,  and  lastly.    That  the 
said  second  plea  of  the  defendant  is    uncer- 
tain and  wants  form. 

The  record  then  proceeds  thus,  ''And  at 
another  day  to  wit,  at  a  Court  held  for  the 
District  aforesaid  the  29th  day  of  April 
1796  came  the  parties  by  their  attornies  and 
the  plaintiffs  demurrer  to  the  defendants 
plea  of  tender  was  argued  and  it  was  con- 
sidered by  the  Court  that  the  plea  and  mat- 
ters therein  contained  were  not  safiScient 
in  law  to  bar  the  plaintiffs  action  and  it 
was  farther  considered  by  the  Court  that 
the  cause  be  continued  till  the  next  Court 
for  the  trial  of  the  issue  on  the  plea  of 
payment.  * ' 

''And  at  another  day  to  wit  at  a  Court 
held  for  the  District  aforesaid  Septem- 
ber 29,  17%  came  the  parties  aforesaid 
by  their  attornies  aforesaid  and  the    attor- 
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ney   for   the    defendant    relinquished     the 
former  plea  of  the  said  defendant.     There- 
fore it  is  considered  by  the  Court  that   the 
plaintiffs  should  recover  against   the 

280  said   defendant    three   ^hundred   and 
two  pounds  sixteen  shillings  sterling 

being  the  principal  interest  and  charges  of 
protest  of  the  bill  of  exchange  in  the  dec- 
laration mentioned  together  with  interest 
thereon  to  be  computed  after  the  rate  of 
five  per  centum  per  annum  from  this  day 
to  the  time  of  payment  and  their  costs  by 
tbem  about  their  suit  in  this  behalf  ex- 
pended and  the  defendant  in  mercy  &c. 
Bat  the  said  sterling  money  may  be  dis- 
charged by  twenty  eight  per  cent  difference 
of  exchange. " 

To  this  judgment  Skipwith  obtained  an 
order  from  a  judge  of  this  court  for  a  writ 
of  supersedeas.  The  petition  stated,  that 
Moreton  A  Co.  instituted  an  action  of  debt 
against  the  petitioner  for  ;flOO.  sterling  on 
a  protested  bill  of  exchange ;  that  to  this 
action  the  petitioner  filed  a  plea  of  a  tender 
of  paper  money ;  to  which  plea  a  demurrer 
haying  been  filed,  the  said  plea  was  over- 
ruled ;  that  the  petitioner  is  advised,  that, 
let  the  reasons  assigned,  in  the  said  plea, 
be  even  valid,  (which  he  in  no  manner 
admits)  they  are  founded  upon  the  principle 
of  a  tender  at  common  law :  Whereas  the 
petitioner  is  advised,  that  under  an  act  of 
the  October  session,  1787,  when  paper 
money  was  about  to  expire,  he  was  at  lib- 
erty to  offer  in  evidence,  any  circumstances 
for  the  purpose  of  rendering  a  judgment 
more  equitable  in  cases  where  the  non  pay- 
ment was  owing,  as  in  this  case,  to  the 
creditor;  that  this  overruling  of  the  said 
plea  did  in  fact  preclude  the  petitioner  from 
offering  that  evidence. 

Randolph  for  the  plaintiff  in  the  superse- 
deas. Although  the  plea  would  be  bad, 
upon  mere  common  law  principles,  it  is 
nevertheless  sufficient  under  the  acta  of 
Assembly,  passed  in  the  years  1777  and  1781. 
For  by  the  first,  it  is  expressly  declared 
that  a  tender  and  refusal  shall  operate  an 
extingnishment  of  interest ;  and  by  the  lat- 
ter the  Court  in  such  case  are  to  adjust  the 
claim  according  to   the  principles   of 

281  equity.      The    defendant     ^therefore 
ought  to  have  had  an  opportunity  of 

proving  the  tender,  and  extinguishment  of 
the  interest;  which  he  was  prevented  from 
doing,  by  the  courts  overruling  the  plea. 

Call  contra.  The  plea  unquestionably 
was  not  sustainable  upon  any  principle  of 
common  law,  Downman  v.  Downman's  ex- 
ecutors, 1  Wash.  26;  which  case  expressly 
overrules  the  plea ;  and  it  is  therefore  prop- 
erly abandoned  as  a  common  law  plea  by 
the  opposite  counsel. 

Neither  can  it  be  supported  upon  the  acts 
of  Assembly.  Because  it  is  not  an  answer 
to  the  whole  demand ;  since  it  merely  offers 
a  bar  to  the  interest  subsequent  to  the 
tender,  and  neither  says  or  claims  any 
thing,  in  bar  of  the  principal  debt  and  in- 
terest»  prior  to  the  tender.  For  the  rules, 
laid  down  in  Downman  v.  Downman 's  exrs. 
not  having  been  pursued,  the  tender  itself 
was  no  bar  to  the  debt,  and  interest  prior 
to  the  time  of  making  the  tender.  So  that 
the  plea  is  plainly  a  partial  answer  only  to 
the  demand,  and  therefore  cannot  be   sup- 


ported. For  if  a  declaration  demand  j^lOO. 
and  the  plea  is  that  the  defendant  has  paid 
;£'50.  without  saying  any  thing  as  to  the 
residue  it  is  clearly  bad.  So  if  in  trespass 
for  damage  done  in  two  closes,  the  defend- 
ant justifies  the  trespass  in  one,  without 
saying  any  thing  as  to  the  other,  the  plea 
is  insufficient.  The  principles  of  these 
cases  are  all  fully  weighed  and  considered 
by  the  Court  in  the  case  of  Baird  v.  Mat- 
tox;*  in  which  it  was  determined,  that  if 
the  defendant  be  sued  both  as  heir  and  dev- 
isee, and  pleads  nothing  by  descent,  with- 
out saying  any  thing  as  to  the  devise,  that 
the  plea  is  bad.  Which  case  comes  up  to 
the  present  in  all  its  parts ;  and  proves  t>e- 
yondall  contradiction,  that  the  plea  in  this 
case  was  properly  overruled. 

282  *The  defendant,  therefore,  if  he 
only  meant  to  insist  on  an  extin- 
guishment of  the  interest  from  the  date  of 
the  tender,  ought  to  have  pleaded  in  the 
manner  in  which  offsets  are  frequently 
plead  in  Kngland,  that  is  to  say,  he  should 
in  his  plea  have  acknowledged  the  plain- 
tiffs right  of  action,  for  the  principal  debt 
and  interest  to  the  day  of  the  tender ;  and 
then  gone  on  and  stated  the  tender  and 
consequent  extinguishment  of  the  future 
interest,  under  the  act  of  Assembly :  Which 
would  have  been  an  answer  to  the  whole 
declaration,  but  having  omitted  to  do  so, 
his  plea  was  ill ;  and  therefore  rightly  over- 
ruled by  the  Court  below.^ 

But  if  the  defendant  was  entitled  to  any 
deduction,  under  the  acts  of  Assembly  he 
ought  either  to  have  given  the  circum- 
stances in  evidence,  under  the  plea  of  pay- 
ment (which  he  might  do  according  to 
the  decision  of  this  Court  in  M'Call  v. 
Turner  ;t)  or  else  he  should  have  offered 
them  to  the  Court,  after  the  verdict  was 
rendered.  Having,  however,  declined  all 
these  modes,  the  fair  presumption  is,  that 
he  had  no  circumstances  to  offer,  or  tender 
to  prove.  But,  if  he  had,  he,  as  every 
other  defendant,  was  bound  to  shew  his 
circumstances,  or  plead  his  tender,  accord- 
ing to  the  forms  and  manner  prescribed  by 
the  law.  Instead  of  this  however  he  after- 
wards withdrew  his  plea  of  payment,  and 
gave  judgment  for  the  amount  of  the  plain- 
tiffs demand ;  thereby^  plainly  shewing,  that 
he  had  no  circumstances  to  offer,  or  tender 
to  prove ;  at  the  same  time,  that  he  shut 
the  door  against  all  exceptions  to  the  pro- 
ceedings; because  the  confession  of  judg- 
ment was  equal  to  a  release  of  error,  under 
the  act  of  Jeoffails. 

Randolph  in  reply.  If  the  defendant  had 
plead  generally  to  the  whole  demand,  his 
defence  would  have  been  untrue ;  and  there- 
fore the  doctrine,  contended  for,  goes  to 
prove,  that  it  is  necessary  for  the  defend- 
ant to  plead  an  untruth,  in  order  to  avail 
himself  of  what   is   true.     Although 

283  *the    defendant    might    have    given 
the  tender  in  evidence,  under  the  plea 

of  payment,  that  did  not  preclude  him  from 
a  right  to  plead  it  specially,  if  he  chose  to 
do  so.  No  common  law  rules  of  pleading 
apply  to  the  case  of  paper  money ;  which 
stands  upon  its  own  bottom ;  and  all  the  de- 
cisions of  the  courts   proceed   on  that  idea. 
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The  withdrawing  of  the  plea  of  payment 
did  not  alter  the  merits  of  the  case,  under 
the  other  plea ;  which  admitted  the  residue 
of  the  demand,  by  omitting  to  answer  it. 

Call  contra.  The  last  position  does  not 
satisfy  the  objection  to  the  plea,  on  account 
of  its  offering  only  a  partial  answer,  to 
the  demand  set  forth  in  the  declaration; 
because  it  makes  the  issue  immaterial,  and 
produces  the  necessity  of  a  repleader;  as 
happened    in  the  case  of  Baird  v.  Mattox. 

Cur.  adv.  vult. 

I/YONS,  Judge.  Delivered  the  resolution 
of  the  court,  that  the  plea  was  clearly  bad, 
in  point  of  form ;  and   therefore   was  very 

?roperly  overruled  by  the  District  Court. 
*hat  the  defendant  might  have  given  the 
tender  in  evidence,  under  the  plea  of  pay- 
ment in  order  to  have  extinguished  the  in- 
terest, subsequent  to  the  tender;  but  having 
omitted  to  do  so,  and  having  withdrawn 
his  plea  of  payment,  he  had  relinquished 
the  evidence,  and  could  not  now  be  received 
to  make  an  objection  upon  the  ground  of  a 
right  which  he  had  voluntarily  waived. 

ROANB,  Judge.  The  last  clause  in  the 
act  of  1781,  appears  applicable  only  to  debts 
contracted  during  the  existence  of  paper 
money;  and  not  to  such  as  this  which 
existed  long  before. 
Judgment  Affirmed. 


284      '^Dunlop  v.  The  Commonwealth. 

[April  Term,  1800.] 

Escheat  for  Wsnt  of  Heirs— Inqultltioo— Requisites— 

Quaere.— Quere,  Whether  an  Inquisition  finding  an 
escheat  for  want  of  heirs,  should  not  say  in  ex- 
press words  that  the  deceased  died  without  heirs? 

Same— Same— When  Amicus  CurUe  Moves  to  Quash. 
—An  amicus  curiae  cannot  move  to  quash  an  inqui- 
sition of  escheat  unless  he  either  has  an  interest 
himself  or  represents  somebody  who  has. 

Same— Amicus  Curlie— Right  to  Appeal.*— An  ami- 
cus curiae  cannot  appeal. 

This  was  an  inquisition  of  escheat,  for 
the  want  of  heirs,  dated  26th  July  1796.  It 
finds  that  Thomas  Jackson  was  in  his  life 
time  seized  of  the  premises,  and  that  he 
died  in  17  without  will,  *'Or  in  any  other- 
wise disposing  of  the  said  land,  and  that 
no  person  hath  ever  since  claimed  the  said 
land  either  as  a  lineal  or  collateral  heir  to 
the  said  Thomas  Jackson  deceased." 

In  April  1796  Dunlop  as  amicus  curiae 
moved  the  District  Court  to  quash  the  in- 
quisition which  they  refused.  The  court 
not  having  jurisdiction  thereof.  Where- 
upon he  filed  a  bill  of  exceptions  which 
stated  the  inquisition,  and  motion  to  quash 
it ;  because  the  clerk  of  the  court  had  issued 
no  certificate  to  the  escheator  respecting 
the  said  inquest;  but  that  the  motion  was 
opposed,  1.  Because  the  inquisition  had 
been  duly  returned  into  the  clerks  office  and 

•Amicus  Curiae- Right  to  Appeal.— That  an  amicus 
curia!  is  not  entitled  to  an  appeal,  the  principal  case 
is  cited  and  approved  in  Board  of  Supervisors  v. 
Gorrell,  20  Gratt.  622,  and  note\  French  v.  Com.,  6 
Leigh  517,  518:  Say  re  v.  Grymes,  1  H.  &  M.  407. 

And  in  Williamson  v.  Hays,  26  W.  Va.  616,  citing  the 
principal  case,  it  is  said,  the  court  ousrht  not  to  per- 
mit any  person  to  be  made  a  party  defendant,  so 
as  to  ffive  him  the  riffht  to  obtain  a  writ  of  error 
to  the  judgment  of  the  court,  if  such  person  have 
no  Interest  in  the  subject-matter  before  the  court, 
except  such  interest  as  he  has  in  common  with  all 
other  members  of  the  community.  See  mono- 
srraphic  note  on  ^'Appeals." 


had  remained  there  ever  since,  without  any 
person  having  traversed  it,  or  put  in  or 
shewn  any  monstrans  de  droit,  or  petition 
of  right  within  six  months  next  after  the 
time  of  finding  the  said  inquest.  2.  Be- 
cause the  court  had  no  jurisdiction  of  the 
cause,  unless  brought  before  them  by  a 
traverse  of  office,  monstrans  de  droit,  or 
petition  of  right.  And  that  the  court  being 
divided,  the  motion  was  overruled. 

Dunlop  appealed  from,  the  judgment  of 
the  District  Court  to  this  Court. 

Randolph  for  the  appellant.  The  inquisi- 
tion, having  omitted  to  state  that  the  de- 
cedent died  without  heirs,  is  clearly  bad; 
and  an  amicus  curiae  might  suggest  it  to  the 
court,  in  order  that  it  might  be  quashed 
and  a  new  one  taken,    so   as   to   pre- 

285  vent  *its  being  set  aside  at  a  future 
day,  and  purchasers,  under  the  com- 
monwealth, from  being  injured.  The  lapse 
of  time  made  no  difference ;  as  no  certifi- 
cate had  been  granted  by  the  clerk,  and 
therefore  it  was  in  the  nature  of  a  matter 
still  depending  before  the  court,  who  had 
a  right  to  controul  the  granting  of  the  cer- 
tificate prior  to  its  emanation.  Besides  it 
never  could  have  been  the  intention  of  the 
legislature  to  bar  the  claim  of  men  who 
were  not  informed  of  their  rights.  Else  a 
man,  who  happened  to  be  out  of  the  state 
on  the  day  of  taking  the  inquisition  and 
who  did  not  return  until  a  few  days  after 
six  months,  would  be  precluded  from  as- 
serting his  claim,  although  he  had  no  op- 
portunity of  being  informed  of  it. 

Nicholas  Attorney  General  contra.  The 
inquisition  finds  facts  tantamount  to  dying 
without  heirs ;  for  it  states  that  the  lands 
escheated  and  no  set  form  of  words  is  nec- 
essary. But  the  six  months  having  elapsed 
is  decisive ;  for  the  act  expressly  precludes 
all  objections  afterwards.  Nor  is  it  mate- 
rial that  no  certificate  had  issued;  because 
that  was  the  omission  of  the  clerk,  which 
ought  not  to  prejudice  the  commonwealth. 
However,  at  any  rate,  an  amicus  curiae 
could  not  move  the  exception,  as  he  had  no 
interest  in  the  question  himself,  nor  made 
a-  suggestion  on  behalf  of  any  person  who 
was  before  the  Court  and  concerned  in  in- 
terest. Much  less  could  he  appeal ;  because 
he  sustained  no  injury,  and  therefore  could 
not  be.  aggrieved  by  the  Courts  not  heark- 
ening to  his  advice,  or  deciding  against  his 
opinion. 

Randolph  in  reply.  There  is  nothing 
tantamount  to  dying  without  heirs  found 
(even  if  that  were  sufficient,  which  it  is 
not;)  for  the  inference  drawn  by  the  jury 
was  not  warranted  by  the  facts  which  they 
had  previously  stated.  Any  person  may 
give  an  appeal  bond ;  and  the  court  will 
presume  that  the  amicus  curiae  either  had  an 
interest  himself  or  represented  somebody 
who  had. 

286  ♦LYONS,  Judge.  Delivered  the 
resolution  of  the  Court,  that,  the  ap- 
peal should  be  dismissed ;  because  it  had 
been  improperly  granted;  and  that  the 
amicus  curiae  could  not  move  to  quash  an 
inquisition,  when  it  did  not  appear  that  he 
had  any  interest  himself,  or  represented 
any  person  who  had. 

Appeal  Dismissed. 
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Nelson  v.  Anderson. 


[April  Term.  180a] 

Appeal  Botid  — Secartty— Bzooeration.— M.  appeals 
from  a  Judg-ment  obtained  asratust  him  by  A.  In 
the  county  court;  N.  Joins  M.  In  tbe  appeal  bond: 
Then  M.  dies  and  the  appeal  abates,  without  bein«r 
revived.    N.  Is  exonerated. 

Anderson  brought  actions  of  debt  in  the 
District  Court  against  Nelson   as   security 
to  Maury  upon  two  appeal  bonds  dated  De- 
cember 1st  1786.     The  conditions  of  which, 
after  reciting*  the  judgments  appealed  from, 
proceeded  thus.     ** Now  if  the  said    Walker 
Maury  shall  effectually  prosecute  the  said 
appeal,  perform  the  judgment  of   the   Gen- 
eral Court,  and  pay  all  costs  and   damages 
which    shall     be     awarded    by     the     said 
General     Court,     in    case     the     judgment 
aforesaid  shall  be  affirmed,  then  the  above 
obligation    to  be  void  otherwise   to  remain 
in  full    force    and    virtue."    The  plaintiff 
assigned    for    breaches    of  the  conditions, 
*'That  Walker  Maury    named    in    the   said 
condition    did  not  effectually  prosecute  the 
appeal   mentioned    in     the  said   condition 
according  to  the  form  and  effect  thereof." 
The  defendant  took  oyer  of  the  bond  and 
condition;    and    plead,    **That     the     said 
Walker  Maury  departed  this  life  before  the 
trial  of  the  appeal,  for  the  effectual   prose- 
cution of  which,  this  defendant  is  charged 
by    the    plaintiffs     declaration     to     have 
bound  himself,  and  the  failure  in  the 
287      *^same,  on  the  part  of  the  said  Walker 
Maury  is  assigned   as   the   breach  of 
the  condition  of  the  writing  obligatory    in 
the       plaintiffs      declaration      mentioned, 
whereby  an  abatement  of  the   said  appeal 
was    adjudged    by  the  court,   before  whom 
the    said  appeal  was  depending  on  the  fifth 
day  of  May  1790,  at  which    time  and  at  all 
times  since,    no   revival  of  the  said  appeal 
has    been  adjudged  or  effected.     Wherefore 
he  says  that  he  ought  not  to  be  charged  &c. 
All  which  he  is  ready  to  verify ;  wherefore 
he  prays  judgment   Ac."    General   demur- 
rer thereto  by  the  plaintiff;  and  joinder. 

The  second  bond,  the  pleadings,  demur- 
rer and  joinder  are  in  all  respects  the  same 
as  the  first,  except  that  in  the  plea  the 
words  ^*and  the  failure  in  the  same,  on  the 
part  of  the  said  Walker  Maury  is  assigned 
as  the  breach  of  the  condition  of  the  writ- 
ing obligatory  in  the  plaintiffs  declaration 
mentioned,"  are  omitted. 

The  District  Court  gave  judgment  for 
the  plaintiff;  and  Nelson  appealed  to  this 
court- 
Call  for  the  appellant.  It  is  generally 
true  that  the  act  of  God  excuses  the  per- 
formance of  a  condition ;  and  there  is  the 
same  reason  for  it  in  this  as  in  other  cases ; 
because  it  was  no  more  practicable  for  the 
obligor  to  have  done  the  act  in  this  than 
in  any  other  case.  If  a  bond  be  given  to 
appear  and  defend  a  suit,  and  the  de- 
fendant dies  before  the  appearance  day 
the  securities  are  discharged ;  and  the  rea- 
son is  the  same  here,  for  the  undertaking  is 
personal,  that  he  will  prosecute  the  appeal, 
and  not  suffer  a  voluntary  nonsuit.  The 
appellees  should  have  sued  a  scire  facias, 
to  revive  the  appeal,  and,  not  having  done 
so,  they  waived  the  benefit  of  the  security. 
For  in  principle  it  stands  upon  the  same 
ground,  as  an  appeal  not  brought  up  in  two 
terms;  in    which   case    the   appellee,    who 


might  have  brought  it  up  and  had  dam- 
ages, cannot  afterwards  pray  them ;  because 
said  the  court  he  has  his  advantages 
288  in  not  doing  *so,  as  the  delay  has 
prevented  a  supersedeas  or  writ  of 
error;  and  similar  motives  might  have 
actuated  the  appellee  in  this  case.  If  the 
appellee  meant  to  insist  on  his  security,  it 
was  his  duty  to  have  sued  out  a  scire 
facias ;  because  the  executor  might  not  have 
known  of  the  judgment.  The  case  resem- 
bles that  of  bail  in  error,  who  are  not  liable 
if  the  principal  dies  before  the  decision  in 
the  court  of  error.  S  Vin.  ab.  528 ;  Roll, 
rep,  329.  The  like  principle  was  asserted 
in  this  court  in  Keel  v.  Herberts  ex'rs,  1 
Wash.  138.  Which  expressly  decides,  that 
the  non  continuance  of  the  suit  after  the 
death  of  one  of  the  parties  does  not  forfeit 
the  bond.  For  if  so,  the  executors  might 
have  brought  suit  upon  the  bond  in  that 
case.  The  same  idea  is  pursued  by  the 
court  in  12  Mod.  380;  where  it  is  said,  that 
nothing  but  an  actual  determination  of  the 
cause  by  the  voluntary  act  of  the  party, 
or  the  judgment  of  the  court  will  render 
the  securities  liable. 

Wickham  contra.  The  rule  that  the  act 
of  God  shall  excuse  the  performance  of  the 
condition,  only  applies  in  those  cases, 
where  the  executors  cannot  do  the  act  which 
is  stipulated  for,  as  in  the  case  of  the  bond 
for  appearance ;  but  wherever  the  act  may 
be  performed  by  the  executor,  it  is  neces- 
sary that  he  do  it,  or  the  bond  is  forfeited. 
Now  here  the  executor  might  have  pros- 
ecuted the  appeal;  and  having  failed  to 
do  so,  the  condition  of  the  bond  is  broken. 
The  case  of  the  appeal,  which  has  not  been 
brought  up  within  two  terms,  does  not 
apply ;  because  the  appellee  could  have  no 
such  advantages  here  as  in  that  case,  inas- 
much as  the  executors,  if  there  was  any  er- 
ror, might,  notwithstanding  the  abatement, 
have  obtained  a  supersedeas  or  writ  of  er- 
ror. Nor  Was  it  necessary  for  the  appellee 
to  have  sued  a  scire  facias  in  order  to  have 
apprized  them  of  the  appeal,  for  the  law 
does  not  admit  them  to  have  been  ignorant 
of  it.  And  if  the  debtor  had  died  insolvent 
so  that  no  body  would  administer  on  his 
estate,  then  the  appeal  could  not  have 
289  been  renewed.  *The  case  of  Keel  v. 
Herberts  ex*rs,  was  decided  without 
argument;  but,  in  addition  to  that,  the 
first  supersedeas  was  not  served,  and  so  no 
hindrance  to  the  execution.  Two  objec- 
tions appear  to  have  been  taken  in  the  case 
in  Roll,  one  was  decided  against  the  se- 
curity, and  the  other  merely  given  up  by 
the  court.  The  case  in  12  Mod.  does  not 
apply;  because,  there,  the  suit  died  with 
the  party,  and  could  not  be  revived,  in  the 
name  of  the  executors. 

Call  in  reply.  It  was  expressly  decided 
in  the  case  in  Roll,  that  the  death  of  the 
principal  was  a  discharge  of  the  security ; 
but  the  cause  went  off,  upon  the  point  of 
prior  delay,  which  was  disclosed  by  the 
plea. 

Cur.  adv.  vult. 

LYONS,  Judge.  Delivered  the  resolution 
of  the  Court,  That  conditions  of  this  kind, 
where  the  act  was  to  be  performed  person- 
ally by  one  of  the  parties,  were  for  the 
benefit  of  the  obligors;  who  stood  excused, 
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when  the  act  of  Grodorof  the  law  prevented 
the  performance.  Laughters  case,  5  Co. 
That  it  rested  on  the  same  footing  as  costs; 
which  are  not  recoverable,  where  the  party 
dies  and  the  suit  abates,  unless  it  be  re- 
vived. That  the  party  here,  who  was  to 
perform,  being  dead,  it  was  impossible, 
that  the  stipulated  act  could  be  done  by 
him,  which  therefore  excused  the  security. 
But  as  the  condition  of  the  bond,  also,  was, 
that  he  should  pay  the  debt,  in  case  the 
judgment  should  be  affirmed,  if  an  affirm- 
ance had  taken  place  after  the  death  of  the 
principal,  the  securities  would  have  been 
liable ;  and  it  was  in  the  power  of  the  ap- 
pellee to  have  sued  a  scire  facias  and  ob- 
tained a  judgment  of  affirmance,  if  there 
was  no  error:  whereas,  it  was  not  in  the 
power  of  the  security  to  have  done  this ; 
neither  could  he  have  compelled  the  execu- 
tor to  have  sued  a  scire  facias  and  revived 

the    appeal.     That    consequently,   as 
290      *the  appellee  might  have  done  it,  and 

the  security  could  not,  it  was  more 
reasonable,  that  the  appellee  should  suffer 
for  the  neglect,  than  that  the  security 
should :  E^specially  when  it  was  considered, 
that  if  he  had  actually  sued  a  scire  facias, 
the  judgment  might,  perhaps,  have  been 
reversed.  So  that  although  the  security 
was  not  in  danger,  if  the  cause  had  been 
brought  to  a  hearing  in  the  Appellate  Court, 
he  might  be  rendered  liable  in  consequence 
of  the  neglect  to  obtain  the  scire  facias. 
Which  never  could  be  right.  That  the 
Court  was  therefore  of  opinion,  that  the 
judgment  should  be  reversed,  and  judgment 
entered  for  the  appellant  upon  the  demur- 
rer. 
Judgment  Reversed. 


Winston  v.  The  Commonwealth. 

[April  Term,  1800.] 

Porthcomloff  Bond— Several  Executions.*— One  forth- 
cominer  bond  taken  on  several  executions. 

Same— Two  Separate  Bonds.— Two  separate  bonds 
may  be  Included  In  one  instrument. 

William  Overton  Winston  late  Sheriff  of 
the  county  of  Hanover,  John  Winston, 
Bickerton  Winston  and  James  Overton  se- 
curities for  the  said  William  O.  Winston ; 
and  Cecilia  Anderson  administratrix  of 
William  Anderson  deceased,  who  was  like- 
wise late  sheriff  of  the  county  aforesaid, 
and  Robert  Page  and  Mathew  Anderson, 
securities  for  the  said  Cecilia  Anderson, 
gave  a  bond  dated  the  26th  day  of  October 
1792  to  Parke  Goodall  then  present  sheriff 
of  the  said  county  in  the  penalty  of 
;^1S,896.  5.  10.;  **That  is  to  say,  the  said 
William  Overton  Winston  and  his  securi- 
ties aforesaid  in  the  sum  of  ten  thousand 
one  hundred  and  iifty  eight  pounds  fifteen 
shillings  and  the  said  Cecilia  '  Anderson 
and  her  securities  in  the  sum  of  five  thou- 
sand seven  hundred  and  thirty  seven 
291  pounds,  ten  ^shillings  and  ten  pence. 
To  the  payment  whereof  well  and 
truly  according  to  our  obligation  aforesaid, 
for  the  use  of  the  Commonwealth  of  Vir- 
ginia, We  bind  ourselves  our  heirs  executors 
and    administrators   jointly   and   severally 

•The  principal  case  Is  cited  and  approved  In  Wins- 
low  V.  Com.,  2  H.  &  M.  461.  See  monosrraphic  note  on 
"Statutory  Bonds"  appended  to  Goolsby  v.  Strotlier, 
21  Gratt.  107. 


firmly  by  these  presents."    The  condition 
was,     ''That     whereas     the     said     Parke 
Goodall  as    present   sheriff   of   the   county 
aforesaid    by  virtue  of   two   writs    of    fieri 
facias  sued  out  from  the   General  Court  of 
this    state,  on  the  19th  day  of  June  1792  on 
behalf   of   the  Commonwealth  against  the 
estate    of  the  said  William  O.  Winston,    as 
former   sheriff   of  the  said  county   of  Han- 
over hath  seized  and  taken  into  his   hands 
certain    property    belonging   to    the     said 
William  O.  Winston  to  satisfy  the  common- 
wealth the  sum  of  one  thousand  three  hun- 
dred and  thirty  pounds  fourteen    shillings 
and  seven  pence  halfpenny,  for  the  revenue 
taxes,    the    interest    and  damages  thereon 
and  the  costs  due  from  the  said  William  O. 
Winston  as  late  sheriff  of  the  county  afore- 
said for  the  year  1787.     And  also  the   sum 
of    three   thousand    six   hundred  and  forty 
three    pounds    three    shillings     and    three 
pence  for  the  revenue   taxes,    the   interest 
and    damages  thereon,    and   the   costs   due 
from  the  said  William  O.  Winston,   as    late 
sheriff  of  the  county  aforesaid  for  the  year 
1788,    which  property  consists,     (setting  it 
forth,)  and  whereas  the  said  Parke  Goodall 
as   present  sheriff  as   aforesaid,    by  virtue 
of  two   other   writs  of  fieri  facias  sued  out 
from  the  court  aforesaid,  on  the  9th  day  of 
July  17^,  on  behalf  of  the   commonwealth 
aforesaid    against    the    estate  of    the    said 
William   Anderson  as  former  sheriff  of  the 
said  county,  hath  seized  and  taken  into  his 
hands  certain  property  of  the  estate    of  the 
said     William    Anderson,    to    satisfy    the 
commonwealth,    the   sum  of  two  thousand 
three  hundred  and  sixty  three  pounds,  thir- 
teen shillings  and  ninepence,   for  the  Rev- 
enue     Taxes     the    interest    and    damaces 
thereon,    and    the     costs     due     from     the 

said  William  Anderson  as  late  sheriff 
292     ,*of  the  county  aforesaid  for  the   year 

1789.     And  also  the  sum  of  four  hun- 
dred and  forty  four   pounds   nineteen    shil- 
lings and  ten  pence  for  the  revenae  taxes, 
the    interest  and  damages  thereon  and  the 
costs  due  from  the  said   William   Anderson 
as    late   sheriff  of  the  county  aforesaid  for 
the  year  1790,  which  property  consists  (set- 
ting it    forth)   and  whereas  by  an   act   of 
the  commonwealth  aforesaid  passed  on  the 
day  of  this  present  month  October,  the 
said  executions  are  suspended  until  the  first 
day   of    December,    which  shall  be  in  the 
year  1793,  provided  the   aforesaid    William 
O.  Winston  and  Cecilia  Anderson,    admin- 
istratrix as  aforesaid,  shall  give  bond  with 
approved    security    to    the    sheriff    of    the 
county    aforesaid,    for  the   forthcoming;'    of 
their  property  (by  him  taken  in  execution) 
on    the  said   first  day  of  December,    1793. 
Now  if  the  said  William  O.  Winston  shall 
on  the  said  first  day  of  December  1793,     de- 
liver at  Hanover  courthouse  unto   the  said 
Parke    Goodall,  as  sheriff  as  aforesaid,   the 
property  taken  for  him  as   aforesaid,     then 
the    above  obligation  (so   far   as  relates  to 
him)    the  said   William  O.  Winston  and  his 
securities  shall   be   void,    otherwise   to    re- 
main in  full  force  and  virtue.     And  also  if 
the  said  Cecilia  Anderson  &c."  in  the  same 
manner  as  in  the  case  of  Winston. 

Upon  this  bond  the  Auditor  gave  William 
O.  Winston  notice  that  he  should  move  for 
judgment     against    him,    John     Winston « 
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Joseph  Winston,  Bickerton  Winston,  and 
James  Overton  *  'on  a  bond  dated  the  twenty 
sixth  of  October  1792,  conditioned  for  the 
forthcoming'  of  certain  property  therein 
mentioned  seized  and  taken  by  Parke  Good- 
all  sheriff  of  Hanover,  by  virtue  of  two 
fieri  facias 's  issued  from  the  Greneral  Court 
clerk's  office  agfainst  your  estate.'* 

Similar    notices    were    given    to  Joseph 
Winston,  Bickerton  Winston,  James  Overton 
and  John  Winston. 

293  *The  General  Court  gave  judgment, 
upon  the  bond  and  notices  aforesaid, 

against  the  defendants,  who  obtained  a 
writ  of  supersedeas  thereto  from  this  Court. 

Warden  and  Randolph  for  the  plaintifiFs 
in  the  supersedeas.  The  notice  is  insuffi- 
cient, as  it  does  not  state  that  the  execu- 
tions issued  at  the  suit  of  the  common- 
wealth, or  at  whose  instance  the  motion 
was  to  be  made.  Neither  does  it  mention 
the  penalty  or  the  sum  in  the  condition,  nor 
the  names  of  all  the  obligors,  or  to 
whom  the  bond  was  payable.  One  forth- 
coming bond  cannot  be  taken  on  two  or 
more  executions;  and  therefore  a  summary 
judgment  could  not  regularly  be  entered  on 
it.  The  penalty  of  the  bond  involves  un- 
certainty, for  first  the  whole  ;f  15,8%.  5.  10. 
is  stated,  and  then  the  obligors  are  bound 
in  separate  parcels,  and  lastly  the  aggre- 
gate sum  is  taken  again.  The  act  of  As- 
sembly concerning  forthcoming  bonds  says 
they  shall  be  payable  to  the  creditor.  But 
here  the  commonwealth  was  creditor,  and 
yet  the  bond  is  payable  to  Goodall ;  and  al- 
though it  is  afterwards  said  to  the  use  of 
the  commonwealth  that  will  not  satisfy  the 
law.  The  day  appointed  in  the  condition 
of  the  bond  for  the  sale  of  the  property 
was  Sunday ;  which  is  not  a  juridical  day ; 
and  a  performance  of  the  condition  would 
have  been  illegal. 

Nicholas,  Attorney  General,  contra.  The 
notice  is  good,  for  all  that  is  required  is, 
that  the  defendants  should  know  on  what 
bond  the  motion  will  be  made,  and  any  de- 
scription answering  that  end  is  enough. 
Here  the  defendants  were  sufficiently  ap- 
prized of  the  bond  on  which  the  Auditor 
intended  to  move;  for,  from  the  various 
particulars  mentioned,  it  was  impossible 
for  them  to  mistake.  As  to  the  objection 
that  one  bond  was  taken  on  two  executions 
it  has  no  weight  in  the  present  case ;  be- 
cause the  act  of  Assembly,  passed  for  that 
purpose  only,  expressly  makes  use  of  the 
word    bond    and    not    bonds;    which 

294  seems  necessarily  *to  require  that  one 
bond  only  should  be  taken.  The  Au- 
ditor, aa  taking  care  of  this  department  of 
the  public  affairs,  was  the  proper  person  to 
give  the  notice,  and  not  the  sheriff.  That 
the  property  was  to  be  delivered  on  a  Sun- 
day makes  no  difference;  because  that  was 
formerly  a  legal  day,  and  it  is  held,  in  3 
Burr.  1601,  that  a  ministerial  act  may  still 
be  done  on  that  day.  But  what  is  decisive 
is,  that  the  act  of  Assembly  declares  it 
may  be  done  upon  that  day. 

Cur-  adv.  vult. 

ROANE,  Judge.  The  bond,  on  which  the 
motion  is  founded,  is  to  be  considered  as 
one  of  two  several  obligations  entered  into 
on  the  part  of  the  two  several  sheriffs  and 
their    respective   securities,    although  con- 


solidated in  the  same  instrument.  This 
construction  arises  not  only  from  its  being* 
stated  in  the  obligation  that  Winston  and 
his  securities  are  bound  in  the  sum  of 
;fl0,158.  15.,  and  Cecilia  Anderson  and  her 
securities  in  the  sum  of  ;£'5,737.  10.  10.,  but 
also  from  the  terms  therein  used,  that  the 
obligors  are  bound  for  the  payment '* Ac- 
cording to  our  obligation  aforesaid. ' '  What 
is  mentioned  of  the  amount  of  the  aggre- 
gate sum  does  not  vary  the  construction, 
and  is  only  as  a  memorandum  of  the  amount 
of  both  bonds  taken  together. 

Considering  this  instrument  however  as 
containing  either  one  bond,  or  two  several 
bonds,  a  question  arises,  whether  as  it  is 
subscribed  by  all  the  obligors  they  are  not 
all  liable  for  the  whole  amount?  And  that 
they  are  so  liable  derives  some  colour  from 
its  being  stated  in  the  obligation  that  the 
obligors  are  bound  jointly  and  severally ; 
but  this  construction  is  done  away  by  that 
part  of  the  condition  which  states  that  on  a 
delivery  by  each  set  of  obligors,  the  bond 
is  void  as  to  them,  which  would  not  be  the 
case  if  each  set  of  obligors  were  bound  for 
the  other. 

295  *The   words   jointly   and  severally 
therefore  in  the  obligation   are  to  be 

taken  reddenda  singula  singulis,  to  extend 
to  each  set  of  obligors  and  to  each  several 
obligation,  and  not  to  all  the  obligors  with 
reference  to  both  obligations. 

If  this  be  a  separate  bond,  though  con- 
tained in  the  same  instrument,  with  an- 
other bond,  most  of  the  objections  to  the 
bond  and  to  the  notice  will  fall  to  the 
ground. 

Indeed  the  bond  seems  taken  agreeably 
to  the  act  of  Assembly  which  has  been  cited 
relating  thereto,  and  the  notice  is  suffi- 
ciently particular  and  descriptive  to  warn 
the  defendant  of  what  he  is  to  answer.  The 
Auditor  having  signed  the  notice,  its  being 
dated  at  the  Auditor's  office,  and  stating 
that  instructions  will  be  given  the  Attorney 
General,  are  circumstances  clearly  indica- 
tive of  its  being  a  public  bond  which  was 
to  be  moved  upon :  And  when  in  addition  to 
this,  it  is  recollected  that  the  notice  further 
states,  all  the  obligors  except  a  deceased 
one;  as  well  as,  the  date  of  the  bond;  its 
being  a  bond  for  the  forthcoming  of  prop- 
erty ;  the  particular  sheriff  by  whom  taken ; 
and  that  the  property  therein  mentioned, 
was  taken  in  execution  by  virtue  of  two 
writs  of  fieri  facias  issued  from  the  Clerk's 
office  of  the  General  Court,  there  is  a  rea- 
sonable degree  of  certainty,  as  to  the  very 
bond,  which  was  to  be  moved  upon :  And  I 
believe  that  very  many  judgments  have 
been  affirmed  in  this  court,  upon  notices 
not  more  particular.  I  am  therefore  for 
affirming  the  judgment. 

CARRINGTON,  Judge.  As  the  counsel 
for  the  plaintiffs  in  the  supersedeas  have 
insisted  on  their  exceptions  with  great 
earnestness,  I  shall  consider  them  in  the 
order  in  which  they  were  made,  and  give 
an  answer  to  each  of  them. 

The  first  exception  is,  that  the  notice  does 

not  state  that  the  motion  would  be  made  at 

the  instance  of  the  commonwealth,  or 

296  designate    the   parties  *to   the  bond, 
but    merely    that   a   motion  would  be 

made  on  a  bond  payable  to  Parke  Goodall. 
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The  date  of  the  bond  however  is  men- 
tioned, and  that  the  condition  was  for  the 
delivery  of  property  taken  by  Parke  Goodall, 
sheriff  of  Hanover,  by  virtue  of  two  writs 
of  fieri  facias  issued,  from  the  office  of  the 
General  Court,  against  the  estate  of  the 
defendant  Winston ;  which  was  sufficiently 
descriptive  of  the  bond:  And  if  the  de- 
fendants had  given  any  other  bond  of  the 
same  date,  under  the  like  writs,  so  as  to 
render  it  uncertain  which  was  meant  they 
might  have  shewn  it.  But,  as  none  such  is 
suggested,  the  fair  presumption  is,  that 
none  such  existed. 

The  next  objection  is,  that  neither  the 
penalty  or  the  sum  due  is  mentioned. 

The  answer  to  the  last  objection  is  an 
answer  to  this  also. 

The  third  objection  is,  that  all  the 
obligors  are  not  mentioned,  nor  the  person, 
to  whom  the  bond  is  payable,  sufficiently 
described. 

But  as  the  defendants  were  all  obligors 
and  the  motion  not  intended  to  be  made 
against  any  other ;  as  too  the  bond  was  joint 
and  several ;  and  Parke  Goodall  the  obligee 
expressly  named,  there  was  no  occasion  to 
be  more  particular,  as  those  circumstances 
gave  the  defendants  full  notice  of  the  bond 
on  which  the  motion  would  be  made. 

The  fourth  exception  is,  that  one  bond 
was  taken  on  two  executions. 

This  indeed  is  not  common ;  but  it  does 
not  follow  from  thence  that  the  bond  is 
void.  No  disadvantage  could  result  to 
Winston  from  it,  as  he  was  not  thereby 
subjected  to  more  than  he  owed  himself; 
for  care  is  taken  to  prevent  that.  Besides 
it  seems  agreeable  to  the  directions  of  the 
act  of  Assembly;  which  rather  points  at 
one  bond  only. 

297  *The  fifth    objection    is,    that    two 

separate   debtors   are   included  in  the 
same  bond. 

• 

This  is  nearly  the  same  idea  with  that  in 
the  last  exception;  and  may  receive  the 
same  answer.  For  the  condition  designates 
the  debt  of  each ;  and  provides  for  the  dis- 
charge of  each.  So  that  neither  is  in  dan- 
ger of  sustaining  any  damage  from  the 
other. 

The  sixth  error  assigned  is,  that  the  bond 
should  have  been  made  payable  to  the  cred- 
itor. 

But  that  was  not  necessary  in  this  case ; 
because  the  act  of  Assembly  directed  that 
it  should  be  taken  to  the  sheriff  for  the  use 
of  the  commonwealth. 

The  last  exception  is,  that  the  day  on 
which  the  property  was  to  be  delivered  was 
Sunday. 

But  this  surely  could  be  no  objection  in 
this  case ;  because  the  act  of  Assembly  had 
expressly  directed  it;  and  therefore  if  it  be 
true  that  it  was  contrary  to  law  in  common 
cases,  it  clearly  was  not  so  in  this.  For 
the  sheriff  stood  justified  by  the  act. 

Upon  the  whole  the  exceptions  taken  by 
the  plaintiffs  counsel  seem  to  me  untenable : 
and  therefore  I  am  for  affirming  the  judg- 
ment. 
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LYONS,  Judge.     Concurred. 
Judgment  Affirmed. 


[April  Term,  I80a] 
Locstlon  of  Land  Orsnts*— Csje  at  Bar.— S  acrees  to 
locate  certain  lands  for  W,  B  and  N,  in  the  comity 
of  R,  afterwards  he  agrees  to  locate  the  same 
lands  for  M;  and  haviaff  received  land  warrants 
from  M  for  that  purpose,  he  accordingly  locates 
the  lands.  After  this,  B  and  N  abandon  their 
contract  to  W  who  renews  the  contract  with  S, 
who  thereupon  transfers  the  entries  of  M  from 
the  county  of  R  to  the  county  of  L.  This  shall  not 
disappoint  M  bat  the  lands  in  R  will  be  decreed 
him.  on  his  releastnsr  S  from  his  covenants,  and 
payinff  the  fees  of  locating  and  surveying. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery  where  Swan  and 
M'Rae  brought  a  bill  against  Walcott, 
Smyth  and  Price,  the  Register  of  the  L/and 
Office,  stating,  That  on  the  21st  day  of  July 
1795,  the  plaintiffs  entered  into  a  contract, 
concerning  the  location  of  certain  lands; 
That  Smyth,  stated  to  the  plaintiff  M'Rae 
a  particular  tract  of  country,  lying  in 
Russel  County  as  answering  the  description 
of  the  lands  agreed  to  be  located,  by  the 
plaintiff  M'Rae  for  the  plaintiff  Swan. 
That  after  some  conversation,  on  this  anb- 
ject,  the  plaintiff  M'Rae  entered  into  the 
annexed  contract  with  the  said  Smyth. 
That  under  the  said  contract,  the  plaintiff 
M'Rae  delivered  to  the  said  Smyth  land 
warrants  amounting  to  300,000  acres,  for 
which  he  took  his  receipt,  dated  the  14th  of 
September  1795.  That  these  warrants  vrere 
located  by  the  said  Smyth  in  Russel  county, 
on  the  very  lands  the  plaintiff  M'Rae  be- 
lieves which  had  been  described  by  him,  and 
which  he  had  stipulated  to  locate.  That 
after  this,  the  defendant  Walcott  applied 
to  the  said  Smyth,  and  gave  him  a  consid- 
erable sum  of  money;  in  consideration  of 
which  he  assigned  to  the  said  Walcott  the 
warrants  aforesaid,  and  the  entries  made  for 
the  plaintiffs;  and  took  in  exchange  a  loca- 
tion, which  was  made  for  the  said  Walcott 
in  the  county  of  Lee,  on  lands  not  answer- 
ing, as  the  plaintiff  M'Rae  believes  the 
description  of  his  contract,  and  of  value 
considerably  inferior  to  that,  which  was 
actually  located,  for  the  plaintiffs  under 
their  contract.  That  these  lands  have  been 
included,  in  a  large  survey  of  650,000  acres, 
made  for  the  said  Walcott,  and  returned  to 

the  Register;  who,  if  not  prevented, 
299      *will  issue  a   patent  therefor    to   the 

said  Walcott.  That  the  said  Smyth 
had  no  authority  to  dispose  of  the  plaintiffs 
locations,  after  having  made  them;  and 
that,  if  he  even  possessed  such  power,  the 
motives  for  his  conduct  were  such  as  would 
render  the  act  totally  void.  The  bill  there- 
fore prays  that  the  Register  may  be  en- 
joined, from  issuing  the  said  patent  to  the 
said  Walcott ;  and  be  decreed  to  issue  300,000 
acres  thereof,  to  the  plaintiff  Swan;  or 
that  the  said  Walcott  may  be  decreed  to  as- 
sign, that  part  of  his  said  survey,  which 
was  originally  entered  on  the  warrants  of 
the  plaintiff  Swan,  to  him  the  said  Swan; 
and  that  the  plaintiffs  may  have  general 
relief. 

The  answer  of  Walcott  states,  sometime 
in  or  about  the  month  of  June  1796,  that 
defendant  together  with  Booth  and  Nich- 
ols all  of  Connecticut,  were  in  the  county 
of  Montgomery  in  Virginia,  where  they 
met   with    the    defendant   Smyth.      That, 

I     *See  Walcott  v.  Swan,  4  Call  472. 
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after  some  conversation,  respecting-  the 
unappropriated  lands  in  Virginia,  the  said 
Sm3  th  proposed  to  locate  and  survey,  for 
them,  a  tract  of  country  on  the  waters  of 
the  Big-  Sandy  River,  between  the  eastern 
and  the  main  branches  of  the  said  river 
{and  which  the  defendant  avers  to  be  the 
land  in  question)  upon  certain  terms,  which 
were  acceded  to  by  them.  In  consequence 
of  which,  articles  of  agreement  were  en- 
tered into,  between  the  said  Smyth ;  of  the 
one  part ;  and  the  defendant,  the  said  Booth 
and  Nichols  on  the  other:  Whereby,  the 
latter  parties  stipulated  to  return  to  Con- 
necticut, and  to  procure  the  money  which 
might  be  necessary  to  carry  the  contract 
into  effect  on  their  part,  and  to  meet  the 
said  Smyth  in  the  city  of  Richmond  on  the 
20th  of  September  following,  for  the  pur- 
pose of  delivering  him  land  warrants,  from 
half  a  million  to  a  million  and  a  half  of 
acres,  and  of  paying  down  such  sums  as 
they  stipulated  Jto  advance,  towards  com- 
pleting the  business:  On  the  other  hand, 
the  said  Smyth  agreed  to  locate  the  said 
warrants,  upon  the  lands  above   described, 

to     meet     the     defendant    and     his 
300      ^partners    before    mentioned,    at  the 

city  of  Richmond,  on  the  said  20th  day 
of  Septemt>er ;  and  in  the  mean  time  to  enter 
into  no   negotiations   for  locating  the  said 
lands,    with  any  other  persons.     That  the 
said  Smyth  also  agreed  to  warrant  the  title 
of  the  said  land  against  all  prior  claims,  ex- 
cept such  as  might   be    ascertained   by  the 
estate    of    Kentucky;  it  being  questioned, 
whether  the  said  lands,  or  some  part  thereof 
did  not  lie,  within  the  limits  of  that  state. 
That  in    consequence  of   this  contract,  the 
defendant  and  the  said  Booth   and   Nichols 
returned  to  Connecticut,  and   succeeded   in 
raising-  a  sum  of  money,  sufficient  to  enable 
them  to  comply  fully  with  their  agreement 
to  the  extent  of  1,500,000  acres  of  land.     But 
to  do  this,  so  far  as  concerned  the  interest  of 
the  defendant,  he  was  under  the  necessity, 
of  entering  into  contracts  with  several  per- 
sons in  that  state,  obliging  himself  to  pro- 
cure    for    them    upon    the     contingencies 
expressed  in  his  agreement  with   the    said 
Smyth,  so  much  of  those  lands  as  amounted 
to  the  defendants  interest  in  the  said  con- 
tract.    That  the   defendant  together  with 
the    said    Booth    and   Nichols,    returned  to 
Richmond,  by  the  time  appointed,  prepared 
to    perform   their  part  of  the  contract,  en- 
tered into  with  Smyth ;  and  were  much  dis- 
appointed, on    finding  that  the  said  Smyth 
had  left  that  place  a  few   days  prior  to  the 
said  20th  of  September.     That  in  this  situ- 
ation of  things,  the  said  Booth  and  Nichols 
relinquished  to  the  defendant  all   their  in- 
terest   in    the   said  contract :  which  he  ac- 
cepted,   and   determined  to  improve.     For 
which  purpose,  he  determined   to  purchase 
warrants,    to   the    amount   of  500,000  acres 
(although    he   came    prepared    to    take    up 
850,000    acres)    intending    to    procure     as 
many    warrants,    as  would  cover    the   last 
mentioned  quantity,    if  so  much  could   be 
fonnd  unappropriated.     That  the  defendant 
went  immediately  to  the   house  of  the  said 
Smyth;  who    informed   him,    that,   having 
understood,  before   he   left  Richmond  that 
the      defendant     and     his     partners     had 
abandoned      the     intention     of     meeting 


301  *him    at   the   time    appointed,   or  of 
proceeding,  farther  with  the  contract, 

he  had  supposed  it  unnecessary  to  continue 
longer,  at  that  place;  and  had  therefore 
entered  300,000  acres  of  the  land,  mentioned 
in  that  contract  in  the  name  of  the  com- 
plainant Swan :  But  he  acknowledged  the 
prior  obligation,  under  which  he  was,  to 
comply  with  the  contract  he  had  made  with 
the  defendant;  and  affirming,  that  he  had 
entered  into  no  engagements  with  the  com- 
plainant Swan,  which  obliged  him  to 
locate,  for  the  said  Swan,  the  land  in  ques- 
tion, he  for  these,  as  well  as  for  other 
reasons  to  be  mentioned,  entered  into  a  new 
agreement  with  the  defendant  to  locate 
and  survey,  for  the  defendant  850,000  acres 
of  the  land  mentioned  in  the  first  contract, 
upon  the  same  conditions,  and  terms,  as 
were  therein  mentioned ;  so  far  as  they  re- 
ispected  the  warranty  of  said  Smyth,  the 
sums  to  be  paid  by  the  defendants,  and  the 
times  of  payment;  That  Smyth  also  stipu- 
lated, to  withdraw  the  above  entry  for 
300,000  acres,  and  to  locate  and  survey  the 
same  for  the  defendant.  That  the  ilddi- 
tional  reasons,  stated  by  the  said  Smyth, 
for  withdrawing  the  said  entry  and  trans- 
ferring the  same  to  the  defendant  were  such 
as  convinced  the  defendant  that  the  said 
Smyth  possessed,  not  only  the  power  to  do 
so,  but  that  it  was  also  his  duty.  That  he 
informed  the  defendant  that  he  was  bound 
to  procure  for  the  said  Swan,  lands  of  a 
particular  character,  and  had  also  agreed 
to  warrant  them  generally,  and  without  ex- 
ception. That  he  knew  of  a  tract  of  unap- 
propriated land  in  the  county  of  Lee,  which, 
in  his  opinion,  would  better  correspond 
with  the  description  mentioned  in  his  con- 
tract; and  above  all,  that  this  last  men- 
tioned tract  was  not  involved  in  the 
question,  whether  the  lands  on  Sandy  River 
are  within  the  territorial  limits  of  Virginia 
or  not?  A  risk  which  he  had  not  taken 
upon  himself,  in  his  contract  with  the  de- 
fendant and  to  which  he  did  not  wish  to 
subject  himself,  or  the  complainant.  That 
the   tract    of    land    in    L/ee    county, 

302  *was    more    valuable,    both  as  to  soil 
and  its  vicinity  to  the  settled  parts  of 

the  state,  than  that  in  Russel  county.  That 
in  consequence  of  this  last  contract,  entered 
into  with  the  defendant  the  said  Smyth  did, 
afterwards,  transfer  to  the  defendant  the 
entry  made  for  the  complainant  Swan,  and 
did  locate  and  survey  an  equal  quantity  of 
better  land,  for  the  said  Swan,  or  for  the 
complainants,  in  the  county  of  Lee.  That 
the  said  Smyth  surveyed  for  the  defendant 
650,000  acres  of  land  in  Russel  county,  con- 
formably with  his  contracts,  including  the 
above  entry  of  said  Swan's;  the  plat  and 
certificate  of  which,  have  been  returned  to 
the  Registers  Office,  a  sufficient  length  of 
time  for  a  grant  to  issue  thereon.  That 
the  said  Smyth  has  not  located  any  lands 
for  him,  in  the  county  of  Lee,  or  elsewhere ; 
and  if  he  had,  the  defendant  was  not  bound, 
by  his  agreement  with  the  said  Smyth,  nor 
could  he  consistently  with  his  contracts  in 
Connecticut,  before  spoken  of,  have  con- 
sented to  take  lands  in  Lee  county ;  although 
they  were  more  viiluable,  than  those  in 
Russell.  For  the  defendant,  having  ex- 
pressly stipulated  with  those  who  advanced 
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him  money,  to  procure  for  them  the  very 
lands  described  in  the  said  Smyth's  con- 
tract, could  not  have  ventured  to  exchange 
them,  for  others.  That  Smyth  was  not 
induced  by  any  unfair  or  improper  conduct 
of  the  defendant  or  by  any  pecuniary  con- 
sideration, other  than  is  before  mentioned, 
to  transfer  the  said  entry  to  the  defend- 
ant. On  the  contrary  he  believen,  and  did 
then  believe,  that  the  said  Smyth  had,  as 
the  necessary  consequence  of  his  contract 
with  the  complainant,  a  perfect  power  to 
act  as  he  did ;  that  he  meant  to  act  fairly 
towards  all  the  parties ;  and  that  he  was 
influenced  by  no  other  motives  than  a  re- 
gard to  the  real  interest  of  the  complainant 
and  himself;  and  a  desire  to  fulfil,  with 
good  faith,  his  contracts  with  all  parties. 
That  to  do  this,  it  was  necessary  to  re- 
move the  location   of   the   said  Swan  from 

lands,  which  did  not,  so  well  answer 
303      the  description   of  the  contract,  *and 

were  besides,  entangled  in  a  question 
of  much  difficulty,  as  to  the  title.  On  the 
other  hand  he  had  identified  this  very  land 
to  the  defendant;  who,  with  a  knowledge 
of  the  claim  of  Kentucky  had,  notwith- 
standing consented  to  take  it  up ;  and  to 
take,  upon  himself,  the  risk  of  this  claim. 
That  the  defendant  is  advised,  that,  if  the 
said  Smyth  hath  violated  any  engagements 
which  he  hath  made  with  the  complainants, 
he  is  answerable  to  them ;  but  that  all  acts 
performed  by  him,  as  their  agent,  if  fair 
(as  in  this  case  they  certainly  were,)  are 
binding  upon  the  complainants  in  law  and 
equity.  That  the  defendant  had  a  prior 
equity  to  that  of  the  complainants  to  the 
land,  in  question ;  which  was  known  to 
their  agent  Smyth ;  which  he  was  bound, 
to  protect ;  and  which  he  could  not  have 
defeated,  if  such  had  been  his  wish. 

The  answer  of  Smyth  states,  that  some 
time  in  the  Summer  of  1795,  the  defendant 
fell  in  company  with  Walcott,  Booth  and 
Nichols,  at  the  surveyor's  office  in  Mont- 
gomery; who  being  engaged  in  acquiring 
lands,  the  defendant  described  to  them  a 
tract  of  country,  lying  between  the  branches 
of  Sandy  river,  respecting  which,  doubts 
were  entertained,  whether  it  lay  in  Ken- 
tucky or  Virginia?  And  having  apprized 
them  of  the  nature  of  the  question,  entered 
into  a  contract  with  them  to  locate  and 
have  surveyed  the  said  lands,  as  lying  in 
Russell  county ;  they  taking  the  risque  of 
the  Kentucky  right  upon  themselves.  That 
by  the  contract,  the  defendant  was  to  meet 
the  said  Walcott,  Booth  and  Nichols  in 
Richmond,  on  the  20th  September  ensuing, 
to  receive  land  warrants,  and  so  much 
money,  as  was  necessary  to  carry  the  con- 
tract into  effect ;  but  it  was  verbally  agreed 
by  Nichols  and  the  defendant  to  meet  a 
week  earlier,  than  the  time  mentioned  in 
the  agreement.  The  the  defendant  pro- 
ceeded to  Richmond  by  the  time  appointed ; 
but  received  information,    from  a    person, 

whom  he  supposed  entitled  to  his  con- 
304      fidence,  that  the  said  Walcott  *and  his 

partners  had  abandoned  the  undertak- 
ing on  their  part ;  and  having  remained,  at 
Richmond,  until  the  arrival  of  the  stage, 
by  which  he  expected  the  said  Nichols,  and 
hearinir  nothing  from  him,  the  defendant 
nted,    the   information    which 


had  been  given  him,   and  offered  to  locate 
the  lands  in  question    for  others.    That  he 
was  introduced  to  the  plaintiff  M'Rae,  and 
proposed    to  contract,    to  locate,    for  him, 
the    particular   lands   in    question;  but  he 
declined  accepting  the  offer  made  him ;  not 
choosing  to  contract,  unless  for  lands  war- 
ranted within  the  limits  of   Virginia,    and 
of  a  particular   description.     That  the   de- 
fendant had  been    misled    to   suppose,  and 
then    actually   did  suppose,    the   lands    in 
question  to  approach,  nearer  to  the  descrip- 
tion required,  than  any   other  unappropri- 
ated lands  he  had  heard  of  in  Virginia,  and 
therefore  took  the  opinion  of  counsel  rela- 
tive to  the  right  of  Virginia  to  those  lands ; 
which,  founded  on    the    information    then 
given,    was   more   favorable  than  his  ovrn. 
After  which  he  entered  into  a  contract  with 
the  plaintiff  M'Rae;  but  did   not    therein, 
stipulate  to  locate  the  lands  in  question  for 
Swan.     On  the  contrary,    as  he   stipulated 
to  procure  lands  within    th^  limits  of  Vir- 
ginia, and  not   mountainous,    to  have  pro- 
cured the  lands  on  Sandy,  would  have  been 
a  direct  violation  of  that  stipulation.     That, 
having  received  300,000  acres  of  land  war- 
rants, from  the  said  M'Rae,  and  100  dollars 
to  bear  incidental  charges,    the   defendant 
left  Richmond,  about   the    16th  of  Septem- 
ber, and  went  to  Russell,  and  made  an  en- 
try of  300,000  acres  of  the  land  in  question  ; 
but  information   then    received,    while    on 
the  frontier,  materially  changed  his  opin- 
ion of  those  lands,    and   caused   him  to  re- 
pent  of    his    contract,    and    to   despair   of 
fulfilling  it,  unless   by  locating  those  war- 
rants  on    some  other  lands.     That,  on  the 
arrival   of  the   said  Walcott,    in  Wythe,  in 
October  following,  the  defendant,  who  had 
become  convinced,  that  surveying  the  lands 
on  Sandy  for  Swan,  would  ruin  him- 
305      self  and  M'Rae,    renewed  *his  agree- 
ment to  locate  and  survey  those  lands 
for   Walcott;  who    took    the  risque    of  the 
Kentucky  right  upon   himself:  And  in  the 
contract,  then  entered   into,  it   was    stipu- 
lated, that  the  defendant  should  locate  Wal- 
cott's  warrants  according  to  the  words  of  a 
location,  made  for  Swan,  which  said  Snayth 
has  determined  to  remove,    it    not    having- 
been    then    contemplated,     reciprocally     to 
transfer  entries  or  warrants   of  one  to  an- 
other, by*  way  of  ejrchange.     That  the  de- 
fendant did  not  in  consideration    of  a  sum 
of  money   assign    to  Walcott  the  warrants 
of  Swan  and  the  entries  made  thereon  ;   but 
the    reason    for    the    reciprocal    transfers, 
was,  as  follows,   upon   receiving   the    war- 
rants of  Walcott  to   the   amount  of  500,000 
acres,  the  defendant  sent  the  whole  of  them 
to   the    office   of    the  surveyor  of  Russell ; 
where    they   were    lodged;  it   being  meant 
they  should  be  there  finally  executed.      Hut 
only  200,000  acres  were  entered,    adjoining 
the  entry  made  in  Swan's  name.     The  cer- 
tificate of   the    surveyor  that  300,000  acres 
thereof  were  unappropriated,  was  forwarded 
to  Lee,  in  order  to  found  an  entry,  to  secure 
vacant    lands,    in    that  county.     That,   the 
defendant   cannot    now    ascertain   at  wHat 
time,  he  determined  to  adopt  the   mode  of 
reciprocal  transfers  of  the  entries;  nor  does 
he    suppose    it    material.     That   it   was  an 
unfortunate  plan,  as   now  appears,    and  l>y 
no  means  necessary   to  effect   the    object. 
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That  when  the  defendant  sent  Walcott's 
warrants  to  Russell,  had  he  then  ordered 
Swan's  to  have  been  withdrawn,  and 
founded  each  person's  surreys  on  the  war- 
rants issued  to  him,  the  present  difficulty 
would  have  been  avoided;  and  he  would 
have  been  thus  cautious,  had  he  suspected 
Swan  or  M'Rae  of  base  principles,  or  sup- 
posed they  would  have  ascribed  such  prin- 
ciples to  him.  That  when  he  went  to 
survey  the  lands,  in  December  following, 
he  might  still  have  withdrawn  the  different 
entries,  and  removed  the  warrants  of  each 
person   to  the  land  intended  for  him : 

306  But  to  this  '*plan    the  following    ob- 
jections occurred ;  had  the  entry  made 

in  Swan's  name  in  September  been  with- 
drawn, that  might  possibly  have  let  in 
some  younger  claim  to  the  same  lands,  by 
entry  in  Kanawa ;  and,  if  not,  as  the  lands 
must  have  been  left  uncovered  by  an  entry 
in  Russell,  until  the  defendant  could  have 
travelled  to  L#ee,  withdrawn  the  entry  there 
made  in  Walcott's  name,  and  returned, 
some  other  person  iiiight  have  covered  the 
lands*  by  entry  in  Russell  or  Kanawa, 
within  that  period.  That  to  prevent  these 
consequences,  and  save  himself  a  disagree- 
able ride  of  near  300  miles,  and  with  no 
other  motive,  the  defendant  determined  to 
transfer  the  entry  on  Swan's  warrants  to 
Waicott  on  the  surveyor's  entry  book,  in 
exchange  for  the  entry  on  Waicott' s  war- 
rants in  I^ee  of  like  amount ;  and  endorsed 
a  memorandum  thereof  on  all  the  war- 
rants. After  which,  those  300,000  acres 
(the  entry  of  which  was  thus  transferred) 
and  350,000  acres  entered,  adjoining  in 
Waicott' 8  own  name,  were  re-entered  in 
his  name,  by  way  of  amendatory  entry  and 
then  surveyed.  That,  had  it  not  been  for 
the  confidence  the  defendant  placed  in  the 
complainants,  a  doubt  might  possibly  have 
suggested  itself  as  to  the  propriety  and 
validity  of  the  mode  of  proceeding,  adopted 
by  him.  But,  as  a  confi<^ence  existed,  and 
as  it  is  not  an  uncommon  practice  for  per- 
sons entrusted  with  warrants,  not  assigned 
to  them,  surveyors,  and  others  to  make 
transfers  of  entries  thereon ;  and  as  the  de- 
fendant was  more  than  a  common  agent, 
being  a  joint  proprietor  of  the  lands  to  be 
acquired  in  Swan's  name,  he  had  no  sus- 
picion, nor  does  he  admit,  that  he  exceeded 
his  powers,  particularly  as  the  transaction 
was  not  to  the  detriment,  but  for  the  ad- 
vancement of  the  complainant's  interest, 
and  tended  to  the  fulfillment  of  both  the 
defendants  contracts.  That,  in  order,  that 
the  return  of  Swan's  plats  should  not  be 
delayed,  the  defendant  advanced  the  sur- 
veyor's fees  out  of  his  own  pocket,  without 
having  received  them,   and  being  in- 

307  formed,    that  a  dispute  *would  arise 
respecting  the  lands,  he  wrote  to  the 

complainant  M'Rae  a  letter,  in  which  was 
the  following  passage;  ** Whatever  may  be 
your  determination  or  its  consequences,  it 
is  plain  you  ought  to  pay  fees  on  300,000 
acres  of  land,  if  you  are  entitled  to  so  much 
of  the  lands  surveyed  for  Mr.  Waicott,  he 
is  entitled  to  the  lands  surveyed  for  Mr. 
Swan,  and  the  tatter  ought  to  be  registered 
at  your  expense,  as  the  former  was  at  his. 
I  therefore  trust  you  will  pay  Mr.  Price 
the  Register's  fees  on  300,000  acres.     It  may 


be  so  done  I  presume  as  to  have  no  effect 
on  the  question,  if  you  make  one;  which  I 
hope  you  will  not.  I  have  also  a  right  to 
the  surveyor's  fees,  which  in  confidence  of 
being  re-imbursed,  I  have  advanced  out  of 
my  own  pocket."  That  the  complainants 
have  withheld  the  Register's  and  Surveyor's 
fees ;  although  they  ask,  that  300,000  acres 
of  land,  surveyed  and  registered  at  the 
charge  of  Waicott,  may  be  granted  to 
Swan.  That,  the  transfer  was  not  inju- 
rious to  the  complainants,  having  regard 
to  the  intrinsic  value  of  the  different  tracts 
of  land  surveyed;  and  the  defendant  be- 
lieves, that  the  land,  acquired  in  Lee 
county,  is,  to  its  quantity,  among  the  most 
valuable  acquisitions  made  in  this  state ; 
since  the  last  opening  of  the  Land  Office: 
It  being  chiefly  land  susceptible  of  cultiva- 
tion, left  by  settlers  of  little  foresight,  and 
who  surveyed  small  dispersed  farms.  On 
the  contrary,  the  tract  in  the  fork  of  Sandy, 
is,  as  the  defendant  is  informed,  and  be- 
lieves an  assemblage  of  steep  hills ;  among 
which,  on  creeks,  are  some  narrow  bottoms 
covered  with  prior  claims.  That  to  satisfy 
the  complainants  of  the  attention  of  the 
defendant  to  their  interests,  an  affidavit,  to 
this  effect,  of  a  surveyor,  who  had  surveyed 
a  large  quantity  of  those  prior  claims,  en- 
tered in  the  office  of  Bourbon  in  Kentucky 
by  the  surveyor  of  Russell,  himself,  was 
transmitted  by  the  defendant  to  Pollard 
their  agent.  That,  the  complainants  haye 
been  deaf  to  the  information  given 
306  by  the  defendant.  Although  *the 
lands  lie  in  Kentucky  as  the  de- 
fendant is  convinced;  and  he  gives  his  rea- 
sons for  thinking  so.  That  no  part  of  the 
defendants  conduct  towards  any  of  the  par- 
ties has  been  unfair,  or  unjust:  That,  in 
making  the  transfer  called  in  question,  he 
was  actuated  by  no  improper  motive ;  and 
only  substituted  an  easy  mode  of  affecting 
an  object,  in  itself  uncensurable  in  place 
of  a  troublesome  mode  of  effecting  the  same 
object.  That  the  object,  thus  effected,  was 
beneficial  to  those  who  complain,  if  they 
mean  no  unfair  advantage  of  any  other 
person ;  and  that  therefore  and  because  of 
the  usage  in  this  respect,  and  of  his  inter- 
est in  the  thing  transferred,  the  said 
transfer  ought  to  be  held  valid  and  the  in- 
junction dissolved.  But,  if  the  court  should 
be  of  opinion,  to  decree  the  lands  to  the 
complainants,  the  defendant  prays,  they 
may  be  compelled  to  take  them  as  a  com- 
plete satisfaction  of  his  contract  with 
them ;  and  that  he  may  be  exonerated  from 
any  responsibility  for  the  title  or  descrip- 
tion of  the  lands  in  question ;  as  they  are 
not  the  lands  he  has  procured  for  the  com- 
plainants. 
The  deposition  of  Pollard  is  as  follows, 
Sometime  in  the  month  of  September 
1795,  Alexander  Smyth  of  Wythe  county 
applied  to  me  and  informed  me  that  he 
knew  of  a  valuable  tvact  of  waste  and  un- 
appropriated land,  which  he  wished  to  ob- 
tain warrants  to  locate  on,  but  had  not  the 
means  of  procuring  them  and  therefore 
would  gladly  interest  me  in  the  business,  if 
I  would  furnish  warrants,  and  proceeded 
to  describe  the  lands  and  the  part  of  the 
country  in  which  they  lay,  in  confidence 
that  I    would    not   discover  it  to  any  of 
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to  shew  cause  why  a  writ  of  mandamus 
should  not  issue  to  compel  them  to  grant 
the  writ  of  supersedeas?    And  to  day. 

LYONS,  Judg-e,  informed  him,  that  the 
court  was  of  opinion  that  a  mandamus  was 
not  a  proper  remedy.  That  they  did  not 
pretend  to  prescribe  what  mode  he  should 
pursue;  because  it  was  sufficient 
277  ^for  them  to  say  that  his  present  ap- 
plication was  improper. 

Whereupon,  Randolph  moved  for,  and 
obtained  a  writ  of  supersedeas. 


Skipwith  V.  Morton  &  Company. 

[April  Term,  1800.] 

Suit  upon  BUI  of  Bzchsnge— Plea  of  Tender  of  Inter- 
est In  Paper  Money— Case  at  Bar.— If  to  a  suit  upon 
a  bill  of  exchange  dated  in  1776.  the  defendant 
pleads  that  he  tendered  the  interest  in  paper 
money  without  confessing  the  action  as  to  the 
principal  or  saying  any  thing  in  bar  of  it,  the 
plea  is  bad, 

5ame— Same— Plea  of  Payment— Evidence.— The  de- 
fendant may  fflve  such  tender  in  evidence  to  eztin- 
firulsh  the  Interest  on  the  plea  of  payment 

Same— Same -5ame— Withdrawal— Effect.-  But  if 
he  withdraws  the  plea  of  payment  he  relinquishes 
the  evidence. 

Same— Same— Demurrer.— And  therefore  if  there 
be  a  demurrer  to  the  plea  of  tender  final  Judg- 
ment will  be  rendered  for  the  plaintiff. 

Morton  and  company  brought  an  action 
of  debt  against  Skipwith  in  the  District 
Court,  upon  a  bill  of  exchange,  for  ;(^100 
sterling  dated  June  15th  1775.  The  defend- 
ant plead  payment,  and  the  plaintiff  took  is- 
sue. On  the  next  day  on  the  motion  of  the 
defendant,  he  was  allowed  by  the  court  to 
withdraw  the  plea  of  payment ;  and  there- 
upon he  filed  the  following  plea,  ^^  James 
Morton  A  Co.  for  the  benefit  of  Alexander 
Boyd  plaintiff  against  Sir  Peyton  Skip- 
with defendant.  And  the  said  Skipwith 
comes  and  defends  the  force  and  injury 
when  &c.  and  saith  that  the  plaintiffs  ought 
not  to  have  or  maintain  their  said  action 
against  him  because  he  saith  that  he  hath 
paid  to  the  plaintiffs  the  debt  in  the  decla- 
ration mentioned  and  this  he  is  ready  to 
verify.  And  the  said  Skipwith  for  farther 
plea  saith  according  to  the  act  of  Assembly 
in  that  case  made  and  provided,  saith  that 
the  plaintiffs  ought  not  to  have  or  main- 
tain their  said  action  against  him,  because 
he  saith  that  in  the  year  of  our  Irord  177  a 
certain  medium  or  kind  of  money  called 
paper  money  was  made,  issued  and  estab- 
lished by  act  of  General  Assembly  passed 
and  enacted  in   the   said  year  177      which 

said  paper  money  was  by  the  said  act 
278      of  Assembly  '^declared  to  be  a  lawful 

tender  in  discharge  of  all  debts  con- 
tracted or  due  before  that  time.  And  that 
the  said  tender  if  refused  should  operate  as 
an  extinguishment  of  interest.  And  the 
said  Skipwith  in  fact  saith  that  on  the 
sixth  day  of  May  in  the  year  1778,  the  said 
Skipwith  did  in  pursuance  of  the  said  law 
tender  and  offer  to  pay  to  the  plaintiffs  the 
full  amount  of  the  debt,  in  the  said  decla- 
ration mentioned,  together  with  interest 
after  the  rate  of  ten  per  centum  per  annum 
from  the  date  of  the  bill  of  exchange  men- 
tioned in  the  declaration,  and  also  the  full 
charges  of  protest  of  the  said  bill  in  bills 
of  the  said  medium  or  currency  called 
paper  money  which  was  by  law  estab- 
lished as  aforesaid.  And  the  defendant 
farther    avers     that    the     said     plaintiffs 


on  the  day  and  year  aforesaid  did  re- 
fuse to  receive  or  accept  the  said  paper 
money  in  discharge  of  the  said  debt,  inter- 
est and  charges  as  aforesaid.  Whereby  by 
force  of  the  said  act  of  Assembly  all  rif^ht 
in  the  said  plaintiffs  to  recover  of  the  said 
Skipwith  any  interest  on  the  debt  in  the 
declaration  mentioned  from  the  day  of  the 
said  tender  is  forfeited :  All  which  the  said 
Skipwith  is  ready  to  verify,  and  therefore 
he  prays  judgment  if  the  plaintiffs  ought 
to  have  or  maintain  their  said  action 
thereof  against  him."  The  cause  was 
thereupon  sent  back  to  the  rales  for  an  is- 
sue to  be  made  up  therein. 

And  at  the  rules  the  plaintiffs,  as  to  the 
first  plea  of  the  said  Skipwith  in  manner 
and  form  by  him  pleaded,  replied  that  the 
said  Skipwith  had  not  paid  the  debt  in  the 
declaration  mentioned ;  and  as  to  the  sec- 
ond plea,  they  demurred;  and  for  causes 
stated,  1st.  That  the  said  second  plea 
does  not  sufficiently  set  forth  the  act  of 
General  Assembly  in  the  said  plea  men- 
tioned, the  time  of  making,  nor  the  purport 
thereof.  2d.  That  the  said  second  plea  does 
not  sufficiently  set  forth  in  what  bills  or 
species  of  paper  medium  the  tender  or  o£Fer 
of  payment  was  made.  3d.  That  the  said 
second  plea  does  not  shew  that  the  defend- 
ant has  always  been  ready,  since  the 
279  cause  of  action  accrued  *or  ever  since 
the  time  of  making  the  pretended 
tender  aforesaid,  to  pay,  the  debt  and  in- 
terest accruing  before  the  time  of  making 
the  tender  and  the  charges  of  protest  in 
the  declaration  mentioned,  to  the  plaintiffs. 
4th.  That  the  said  second  plea  does  not 
aver  and  shew  that  the  said  defendant  still 
is  ready  to  pay  to  the  plaintiffs  the  debt, 
interest  and  charges  so  by  him  pretended 
to  have  been  tendered  and  offered.  5th. 
That  the  said  defendant  in  his  said  second 
plea  does  not  make  a  profert  in  curia  of 
the  said  debt,  interest  and  charges  that  is 
over.  6th.  That  the  said  second  plea  is 
contradictory,  that  it  states  the  act  of  As- 
sembly aforesaid  to  extinguish  interest 
from  the  time  of  making  the  tender,  and 
also  states  that  the  plaintiffs  right  to  re- 
cover interest,  from  the  said  defendant  from 
the  time  of  the  pretended  tender,  is  for- 
feited, yet  begins  by  averring,  that  the 
plaintiffs  ought  not  to  maintain  their  ac- 
tion, and  concludes  by  praying,  v^hether 
the  plaintiffs  ought  to  have  or  maintain 
their  action  &c.  7th,  and  lastly.  That  the 
said  second  plea  of  the  defendant  is  uncer- 
tain and  wants  form. 

The  record  then  proceeds  thus,  **And  at 
another  day  to  wit,  at  a  Court  held  for  the 
District  aforesaid  the  29th  day  of  April 
1796  came  the  parties  by  their  attornies  and 
the  plaintiffs  demurrer  to  the  defendants 
plea  of  tender  was  argued  and  it  was  con- 
sidered by  the  Court  that  the  plea  and  mat- 
ters therein  contained  were  not  sufficient 
in  law  to  bar  the  plaintiffs  action  and  it 
was  farther  considered  by  the  Court  that 
the  cause  be  continued  till  the  next  Court 
for  the  trial  of  the  issue  on  the  plea  of 
payment." 

^^And  at  another  day  to  wit  at  a  Court 
held  for  the  District  aforesaid  Septem- 
ber 29,  17%  came  the  parties  aforesaid 
by  their  attornies  aforesaid  and   the   attor- 
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nej  for   the   defendant    relinquished     the 
former  plea  of  the  said  defendant.     There- 
fore it  is  considered  by  the  Court  that   the 
plaintiffs  should  recover  against   the 

280  said   defendant    three  *hundred   and 
two  pounds  sixteen  shillings  sterling 

being  the  principal  interest  and  charges  of 
protest  of  the  bill  of  exchange  in  the  dec- 
laration mentioned  together  with  interest 
thereon  to  be  computed  after  the  rate  of 
five  per  centum  per  annum  from  this  day 
to  the  time  of  payment  and  their  costs  by 
them  about  their  suit  in  this  behalf  ex- 
pended and  the  defendant  in  mercy  Ac. 
But  the  said  sterling  money  may  be  dis- 
charged by  twenty  eight  per  cent  difiPerence 
of  exchange." 

To  this  judgment  Skipwith  obtained  an 
order  from  a  judge  of  this  court  for  a  writ 
of  supersedeas.  The  petition  stated,  that 
Moreton  St  Co.  instituted  an  action  of  debt 
against  the  petitioner  for  ;f  100.  sterling  on 
a  protested  bill  of  exchange ;  that  to  this 
action  the  petitioner  filed  a  plea  of  a  tender 
of  paper  money ;  to  which  plea  a  demurrer 
having  been  filed,  the  said  plea  was  over- 
ruled ;  that  the  petitioner  is  advised,  that, 
let  the  reasons  assigned,  in  the  said  plea, 
be  even  valid,  (which  he  in  no  manner 
admits)  they  are  founded  upon  the  principle 
of  a  tender  at  common  law :  Whereas  the 
petitioner  is  advised,  that  under  an  act  of 
the  October  session,  1787,  when  paper 
money  was  about  to  expire,  he  was  at  lib- 
erty to  offer  in  evidence,  any  circumstances 
for  the  purpose  of  rendering  a  judgment 
more  equitable  in  cases  where  the  non  pay- 
ment was  owing,  as  in  this  case,  to  the 
creditor;  that  this  overruling  of  the  said 
plea  did  in  fact  preclude  the  petitioner  from 
offering  that  evidence. 

Randolph  for  the  plaintiff  in  the  superse- 
deas. Although  the  plea  would  be  bad, 
npon  mere  common  law  principles,  it  is 
nevertheless  sufficient  under  the  acts  of 
Assembly,  passed  in  the  years  1777  and  1781. 
For  by  the  first,  it  is  expressly  declared 
that  a  tender  and  refusal  shall  operate  an 
extinguishment  of  interest ;  and  by  the  lat- 
ter the  Court  in  such  case  are  to  adjust  the 
claim  according  to  the  principles   of 

281  equity.      The    defendant     *therefore 
ought  to  have  had  an  opportunity  of 

proving  the  tender,  and  extinguishment  of 
the  interest;  which  he  was  prevented  from 
doing,  by  the  courts  overruling  the  plea. 

Call  contra.  The  plea  unquestionably 
was  not  sustainable  upon  any  principle  of 
common  law,  Downman  v.  Downman's  ex- 
ecutors, 1  Wash.  26;  which  case  expressly 
overrules  the  plea ;  and  it  is  therefore  prop- 
erly abandoned  as  a  common  law  plea  by 
the  opposite  counsel. 

Neither  can  it  be  supported  upon  the  acts 
of  Assembly.  Because  it  is  not  an  answer 
to  the  whole  demand ;  since  it  merely  offers 
a  bar  to  the  interest  subsequent  to  the 
tender,  and  neither  says  or  claims  any 
thing,  in  bar  of  the  principal  debt  and  in- 
terest, prior  to  the  tender.  B*or  the  rules, 
laid  down  in  Downman  v.  Down  man's  exrs. 
not  having  been  pursued,  the  tender  itself 
was  no  bar  to  the  debt,  and  interest  prior 
to  the  time  of  making  the  tender.  So  that 
the  plea  is  plainly  a  partial  answer  only  to 
the  demand,  and  therefore  cannot   be   sup- 


ported. For  if  a  declaration  demand  ;f  100. 
and  the  plea  is  that  the  defendant  has  paid 
£S0.  without  saying  any  thing  as  to  the 
residue  it  is  clearly  bad.  So  if  in  trespass 
for  damage  done  in  two  closes,  the  defend- 
ant justifies  the  trespass  in  one,  without 
saying  any  thing  as  to  the  other,  the  plea 
is  insuflSctent.  The  principles  of  these 
cases  are  all  fully  weighed  and  considered 
by  the  Court  in  the  case  of  Baird  v.  Mat- 
tox  ;*  in  which  it  was  determined,  that  if 
the  defendant  be  sued  both  as  heir  and  dev- 
isee, and  pleads  nothing  by  descent,  with- 
out saying  any  thing  as  to  the  devise,  that 
the  plea  is  bad.  Which  case  comes  up  to 
the  present  in  all  its  parts;  and  proves  be- 
yond all  contradiction,  that  the  plea  in  this 
case  was  properly  overruled. 

282  *The  defendant,  therefore,  if  he 
only  meant  to  insist  on  an  extin- 
guishment of  the  interest  from  the  date  of 
the  tender,  ought  to  have  pleaded  in  the 
manner  in  which  offsets  are  frequently 
plead  in  England,  that  is  to  say,  he  should 
in  his  plea  have  acknowledged  the  plain- 
tiffs right  of  action,  for  the  principal  debt 
and  interest  to  the  day  of  the  tender ;  and 
then  gone  on  and  stated  the  tender  and 
consequent  extinguishment  of  the  future 
interest,  under  the  act  of  Assembly :  Which 
would  have  been  an  answer  to  the  whole 
declaration,  but  having  omitted  to  do  so, 
his  plea  was  ill ;  and  therefore  rightly  over- 
ruled by  the  Court  below. 

But  if  the  defendant  was  entitled  to  any 
deduction,  under  the  acts  of  Assembly  he 
ought  either  to  have  given  the  circum- 
stances in  evidence,  under  the  plea  of  pay- 
ment (which  he  might  do  according  to 
the  decision  of  this  Court  in  M'Call  v. 
Turner  ;t)  or  else  he  should  have  offered 
them  to  the  Court,  after  the  verdict  was 
rendered.  Having,  however,  declined  all 
these  modes,  the  fair  presumption  is,  that 
he  had  no  circumstances  to  offer,  or  tender 
to  prove.  But,  if  he  had,  he,  as  every 
other  defendant,  was  bound  to  shew  his 
circumstances,  or  plead  his  tender,  accord- 
ing to  the  forms  and  manner  prescribed  by 
the  law.  Instead  of  this  however  he  after- 
wards withdrew  his  plea  of  payment,  and 
gave  judgment  for  the  amount  of  the  plain- 
tiffs demand ;  thereby^  plainly  shewing,  that 
he  had  no  circumstances  to  offer,  or  tender 
to  prove ;  at  the  same  time,  that  he  shut 
the  door  against  all  exceptions  to  the  pro- 
ceedings; because  the  confession  of  judg- 
ment was  equal  to  a  release  of  error,  under 
the  act  of  Jeoffails. 

Randolph  in  reply.  If  the  defendant  had 
plead  generally  to  the  whole  demand,  his 
defence  would  have  been  untrue ;  and  there- 
fore the  doctrine,  contended  for,  goes  to 
prove,  that  it  is  necessary  for  the  defend- 
ant to  plead  an  untruth,  in  order  to  avail 
himself  of  what   is   true.     Although 

283  *the    defendant    might    have    given 
the  tender  in  evidence,  under  the  plea 

of  payment,  that  did  not  preclude  him  from 
a  right  to  plead  it  specially,  if  he  chose  to 
do  so.  No  common  law  rules  of  pleading 
apply  to  the  case  of  paper  money ;  which 
stands  upon  its  own  bottom;  and  all  the  de- 
cisions of  the  courts   proceed   on  that  idea* 

•1  Call's  Rep.  257. 

tl  Call's  Reports  p.  182. 
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The  withdrawing-  of  the  plea  of  payment 
did  not  alter  the  merits  of  the  case,  under 
the  other  plea ;  which  admitted  the  residue 
of  the  demand,  by  omitting  to  answer  it. 

Call  contra.  The  last  position  does  not 
satisfy  the  objection  to  the  plea,  on  account 
of  its  offering  only  a  partial  answer,  to 
the  demand  set  forth  in  the  declaration; 
because  it  makes  the  issue  immaterial,  and 
produces  the  necessity  of  a  repleader;  as 
happened    in  the  case  of  Baird  v.  Mattoz. 

Cur.  adv.  vult. 

LYONS,  Judge.  Delivered  the  resolution 
of  the  court,  that  the  plea  was  clearly  bad, 
in  point  of  form ;  and   therefore   was   very 

?roperly  overruled  by  the  District  Court, 
'hat  the  defendant  might  have  given  the 
tender  in  evidence,  under  the  plea  of  pay- 
ment in  order  to  have  extinguished  the  in- 
terest, subsequent  to  the  tender;  but  having 
omitted  to  do  so,  and  having  withdrawn 
his  plea  of  payment,  he  had  relinquished 
the  evidence,  and  could  not  now  be  received 
to  make  an  objection  upon  the  ground  of  a 
right  which  he  had  voluntarily  waived. 

ROANE,  Judge.  The  last  clause  in  the 
act  of  1781,  appears  applicable  only  to  debts 
contracted  during  the  existence  of  paper 
money;  and  not  to  such  as  this  which 
existed  long  before. 
Judgment  Affirmed. 


284      i^Dunlop  v.  The  Commonwealth. 

[April  Term.  1800.] 

EKheat  for  Want  of  Heira— Inquisition— Requisites— 

Quiere.— Qaere,  Whether  an  Inqalsitlon  flndinff  an 
escheat  for  want  of  heirs,  should  not  say  in  ex- 
press words  that  the  deceased  died  without  heirs? 

Sttme— Same— When  Amicus  Cuiite  Moves  to  Quash. 
—An  amicus  curiae  cannot  move  to  quash  an  inqui- 
sition of  escheat  unless  he  either  has  an  interest 
himself  or  represents  somebody  who  has. 

Same— Amicus  Curlie— Rlffht  to  Appeal.*— An  ami- 
cus curiae  cannot  appeal. 

This  was  an  inquisition  of  escheat,  for 
the  want  of  heirs,  dated  26th  July  1796.  It 
finds  that  Thomas  Jackson  was  in  his  life 
time  seized  of  the  premises,  and  that  he 
died  in  17  without  will,  **Or  in  any  other- 
wise disposing  of  the  said  land,  and  that 
no  person  hath  ever  since  claimed  the  said 
land  either  as  a  lineal  or  collateral  heir  to 
the  said  Thomas  Jackson  deceased." 

In  April  1798  Dun  lop  as  amicus  curiae 
moved  the  District  Court  to  quash  the  in- 
quisition which  they  refused.  The  court 
not  having  jurisdiction  thereof.  Where- 
upon he  filed  a  bill  of  exceptions  which 
stated  the  inquisition,  and  motion  to  quash 
it;  because  the  clerk  of  the  court  had  issued 
no  certificate  to  the  escheator  respecting 
the  said  inquest ;  but  that  the  motion  was 
opposed,  1.  Because  the  inquisition  had 
been  duly  returned  into  the  clerks  office  and 

*  Amicus  Curiae- Right  to  Appeal.— That  an  amicus 
curiae,  is  not  entitled  to  an  appeal,  the  principal  case 
is  cited  and  approved  in  Board  of  Supervisors  v. 
Qorrell.  20  Oratt.  522,  and  note\  French  v.  Com.,  5 
LeiiTh  517,  518:  Sayre  v.  Grymes,  1  H.  &  M.  407. 

And  in  Williamson  v.  Hays,  25  W.  Va.  616.  citing  the 
principal  case,  it  is  !«aid,  the  court  ought  not  to  per- 
mit any  person  to  be  made  a  party  defendant,  so 
as  to  give  him  the  right  to  obtain  a  writ  of  error 
to  the  judgment  of  the  court,  if  such  person  have 
no  interest  in  the  subject-matter  before  the  court, 
except  such  interest  as  he  has  in  common  with  all 
other  members  of  the  community.  See  mono- 
graphic not€  on  "Appeals." 


had  remained  there  ever  since,  without  any 
person  having  traversed  it,  or  pnt  in  or 
shewn  any  monstrans  de  droit,  or  petition 
of  right  within  six  months  next  after  the 
time  of  finding  the  said  inquest.  2.  Be- 
cause the  court  had  no  jurisdiction  of  the 
cause,  unless  brought  before  them  by  a 
traverse  of  office,  monstrans  de  droit,  or 
petition  of  right.  And  that  the  court  being 
divided,  the  motion  was  overruled. 

Dun  lop  appealed  from,  the  judg'ment  of 
the  District  Court  to  this  Court. 

Randolph  for  the  appellant.  The  inquisi- 
tion, having  omitted  to  state  that  the  de- 
cedent died  without  heirs,  is  clearly  bad; 
and  an  amicus  curiae  might  su/^gest  it  to  the 
court,  in  order  that  it  might  be  quashed 
and  a  new  one  taken,    so  as   to   pre- 

285  vent  *its  being  set  aside  at  a  future 
day,  and  purchasers,  under  the  com- 
monwealth, from  being  injured.  The  lapse 
of  time  made  no  difference ;  as  no  certifi- 
cate had  been  granted  by  the  clerk,  and 
therefore  it  was  in  the  nature  of  a  matter 
still  depending  before  the  court,  who  had 
a  right  to  controul  the  granting  of  the  cer- 
tificate prior  to  its  emanation.  Besides  it 
never  could  have  been  the  intention  of  the 
legislature  to  bar  the  claim  of  men  who 
were  not  informed  of  their  rights.  Else  a 
man,  who  happened  to  be  out  of  the  state 
on  the  day  of  taking  the  inquisition  and 
who  did  not  return  until  a  few  days  after 
six  months,  would  be  precluded  from  as- 
serting his  claim,  although  he  had  no  op- 
portunity of  being  informed  of  it. 

Nicholas  Attorney  General  contra.  The 
inquisition  finds  facts  tantamount  to  dying 
without  heirs;  for  it  states  that  the  lands 
escheated  and  no  set  form  of  words  is  nec- 
essary. But  the  six  months  having  elapsed 
is  decisive ;  for  the  act  expressly  precludes 
all  objections  afterwards.  Nor  is  it  mate- 
rial that  no  certificate  had  issued ;  because 
that  was  the  omission  of  the  clerk,  which 
ought  not  to  prejudice  the  commonwealth. 
However,  at  any  rate,  an  amicus  curiae 
could  not  move  the  exception,  as  he  had  no 
interest  in  the  question  himself,  nor  made 
SL  suggestion  on  behalf  of  any  person  who 
was  before  the  Court  and  concerned  in  in« 
terest.  Much  less  could  he  appeal ;  because 
he  sustained  no  injury,  and  therefore  could 
not  be.  aggrieved  by  the  Courts  not  heark- 
ening to  his  advice,  or  deciding  against  his 
opinion. 

Randolph  in  reply.  There  is  nothing 
tantamount  to  dying  without  heirs  found 
(even  if  that  were  sufficient,  which  it  is 
not;)  for  the  inference  drawn  by  the  jury 
was  not  warranted  by  the  facts  which  they 
had  previously  stated.  Any  person  may 
give  an  appeal  bond;  and  the  court  will 
presume  that  the  amicus  curiae  either  had  an 
interest  himself  or  represented  somebody 
who  had. 

286  *LYONS,  Judge.  Delivered  the 
resolution  of  the  Court,  that,  the  ap- 
peal should  be  dismissed;  because  it  had 
been  improperly  granted;  and  that  the 
amicus  curiae  could  not  move  to  quash  an 
inquisition,  when  it  did  not  appear  that  he 
had  any  interest  himself,  or  represented 
any  person  who  had. 

Appeal  Dismissed. 
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Nelson  v.  Anderson. 


[April  Term,  1800.] 
Appeal  Bond  —  Security  —  Bzoaeration.  — M.  appeals 
from  a  Judgment  obtained  affalnst  him  by  A.  in 
tbe  connty  court :  N.  joins  M.  In  tbe  appeal  bond: 
Tben  M.  dies  and  the  appeal  abates,  without  belnff 
revived.    N.  is  exonerated. 

Anderson  brought  actions  of  debt  in  the 
District  Court  against  Nelson  as  security 
to  Manrj  upon  two  appeal  bonds  dated  De* 
cember  1st  1786.  The  conditions  of  which, 
after  reciting  the  judgments  appealed  from, 
proceeded  thus.  ^*Now  if  the  said  Walker 
Maury  shall  effectually  prosecute  the  said 
appeal,  perform  the  judgment  of  the  Gen- 
eral Court,  and  pay  all  costs  and  damages 
which  shall  be  awarded  by  the  said 
General  Court,  in  case  the  judgment 
aforesaid  shall  be  aflSrmed,  then  the  above 
obligation  to  be  void  otherwise  to  remain 
in  full  force  and  virtue."  The  plaintiff 
assigned  for  breaches  of  the  conditions, 
''That  Walker  Maury  named  in  the  said 
condition  did  not  effectually  prosecute  the 
appeal  mentioned  in  the  said  condition 
according  to  the  form  and  effect  thereof.*' 

The  defendant  took  oyer  of  the  bond  and 
condition;  and  plead,  **That  the  said 
V^alker  Maury  departed  this  life  before  the 
trial  of  the  appeal,  for  the  effectual  prose- 
cution of  which,  this  defendant  is  charged 
by  the  plaintiffs  declaration  to  have 
bound  himself,  and  the  failure  in  the 
287  'same,  on  the  part  of  the  said  Walker 
Maury  is  assigned  as  the  breach  of 
the  condition  of  the  writing  obligatory  in 
the  plaintiffs  declaration  mentioned, 
whereby  an  abatement  of  the  said  appeal 
was  adjudged  by  the  court,  before  whom 
the  said  appeal  was  depending  on  the  fifth 
day  of  May  1790,  at  which  time  and  at  all 
times  since,  no  revival  of  the  said  appeal 
has  been  adjudged  or  effected.  Wherefore 
he  says  that  he  ought  not  to  be  charged  &c. 
All  which  he  is  ready  to  verify ;  wherefore 
he  prays  judgment  &c."  General  demur- 
rer thereto  by  the  plaintiff;  and  joinder. 

The  second  bond,  the  pleadings,  demur- 
rer and  joinder  are  in  all  respects  the  same 
as  the  first,  except  that  in  the  plea  the 
words  '*and  the  failure  in  the  same,  on  the 
part  of  the  said  Walker  Maury  is  assigned 
as  the  breach  of  the  condition  of  the  writ- 
ing obligatory  in  the  plaintiffs  declaration 
mentioned,"  are  omitted. 

The  District  Court  gave  judgment  for 
the  plaintiff;  and  Nelson  appealed  to  this 
court. 

Call  for  the  appellant.  It  is  generally 
true  that  the  act  of  God  excuses  the  per- 
formance of  a  condition ;  and  there  is  the 
same  reason  for  it  in  this  as  in  other  cases ; 
because  it  was  no  more  practicable  for  the 
obligor  to  have  done  the  act  in  this  than 
in  any  other  case.  If  a  bond  be  given  to 
appear  and  defend  a  suit,  and  the  de- 
fendant dies  before  the  appearance  day 
the  securities  are  discharged ;  and  the  rea- 
son is  the  same  here,  for  the  undertaking  is 
personal,  that  he  will  prosecute  the  appeal, 
and  iiot  suffer  a  voluntary  nonsuit.  The 
appellees  should  have  sued  a  scire  facias, 
to  revive  the  appeal,  and,  not  having  done 
so,  they  waived  the  benefit  of  the  security. 
For  in  principle  it  stands  upon  the  same 
ground,  as  an  appeal  not  brought  up  in  two 
terms;  in    which   case    the   appellee,   who 


might  have  brought   it   up  and   had  dam- 
ages, cannot  afterwards  pray  them ;  because 
said  the  court  he  has  his  advantages 

288  in  not  doing  *80,    as   the   delay   has 
prevented   a  supersedeas    or   writ   of 

error;  and  similar  motives  might  have 
actuated  the  appellee  in  this  case.  If  the 
appellee  meant  to  insist  on  his  security,  it 
was  his  duty  to  have  sued  out  a  scire 
facias ;  because  the  executor  might  not  have 
known  of  the  judgment.  The  case  resem- 
bles that  of  bail  in  error,  who  are  not  liable 
if  the  principal  dies  before  the  decision  in 
the  court  of  error.  S  Vin.  ab.  528 ;  Roll, 
rep.  329.  The  like  principle  was  asserted 
in  this  court  in  Keel  v.  Herberts  ex'rs,  1 
Wash.  138.  Which  expressly  decides,  that 
the  non  continuance  of  the  suit  after  the 
death  of  one  of  the  parties  does  not  forfeit 
the  bond.  For  if  so,  the  executors  might 
have  brought  suit  upon  the  bond  in  that 
case.  The  same  idea  is  pursued  by  the 
court  in  12  Mod.  380;  where  it  is  said,  that 
nothing  but  an  actual  determination  of  the 
cause  by  the  voluntary  act  of  the  party, 
or  the  judgment  of  the  court  will  render 
the  securities  liable. 

Wickham  contra.  The  rule  that  the  act 
of  God  shall  excuse  the  performance  of  the 
condition,  only  applies  in  those  cases, 
where  the  executors  cannot  do  the  act  which 
is  stipulated  for,  as  in  the  case  of  the  bond 
for  appearance ;  but  wherever  the  act  may 
be  performed  by  the  executor,  it  is  neces- 
sary that  he  do  it,  or  the  bond  is  forfeited. 
Now  here  the  executor  might  have  pros- 
ecuted the  appeal;  and  having  failed  to 
do  so,  the  condition  of  the  bond  is  broken. 
The  case  of  the  appeal,  which  has  not  been 
brought  up  within  two  terms,  does  not 
apply ;  because  the  appellee  could  have  no 
such  advantages  here  as  in  that  case,  inas- 
much as  the  executors,  if  there  was  any  er- 
ror, might,  notwithstanding  the  abatement, 
have  obtained  a  supersedeas  or  writ  of  er- 
ror. Nor  was  it  necessary  for  the  appellee 
to  have  sued  a  scire  facias  in  order  to  have 
apprized  them  of  the  appeal,  for  the  law 
does  not  admit  them  to  have  been  ignorant 
of  it.  And  if  the  debtor  had  died  insolvent 
so  that  no  body  would  administer  on  his 
estate,  then  the  appeal  could  not  have 

289  been  renewed.     *The  case  of  Keel  v. 
Herberts  ex'rs,    was  decided   without 

argument;  but,  in  addition  to  that,  the 
first  supersedeas  was  not  served,  and  so  no 
hindrance  to  the  execution.  Two  objec- 
tions appear  to  have  been  taken  in  the  case 
in  Roll,  one  was  decided  against  the  se- 
curity, and  the  other  merely  given  up  by 
the  court.  The  case  in  12  Mod.  does  not 
spply;  because,  there,  the  suit  died  with 
the  party,  and  could  not  be  revived,  in  the 
name  of  the  executors. 

Call  in  reply.  It  was  expressly  decided 
in  the  case  in  Roll,  that  the  death  of  the 
principal  was  a  discharge  of  the  security; 
but  the  cause  went  off,  upon  the  point  of 
prior  delay,  which  was  disclosed  by  the 
plea. 

Cur.  adv.  vult. 

LYONS,  Judge.  Delivered  the  resolution 
of  the  Court,  That  conditions  of  this  kind, 
where  the  act  was  to  be  performed  person- 
ally by  one  of  the  parties,  were  for  the 
benefit  of  the  obligors;  who  stood  excused, 
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when  the  act  of  Grodorof  the  law  prevented 
the  performance.  Laughters  case,  5  Co. 
That  it  rested  on  the  same  footing  as  costs; 
which  are  not  recoverable,  where  the  party 
dies  and  the  suit  abates,  unless  it  be  re- 
vived. That  the  party  here,  who  was  to 
perform,  being  dead,  it  was  impossible, 
that  the  stipulated  act  could  be  done  by 
him,  which  therefore  excused  the  security. 
But  as  the  condition  of  the  bond,  also,  was, 
that  he  should  pay  the  debt,  in  case  the 
judgment  should  be  affirmed ,  if  an  affirm- 
ance had  taken  place  after  the  death  of  the 
principal,  the  securities  would  have  been 
liable ;  and  it  was  in  the  power  of  the  ap- 
pellee to  have  sued  a  scire  facias  and  ob- 
tained a  judgment  of  affirmance,  if  there 
was  no  error:  whereas,  it  was  not  in  the 
power  of  the  security  to  have  done  this; 
neither  could  he  have  compelled  the  execu- 
tor to  have  sued  a  scire  facias  and  revived 

the    appeal.     That    consequently,   as 
290      *the  appellee  might  have  done  it,  and 

the  security  could  not,  it  was  more 
reasonable,  that  the  appellee  should  suffer 
for  the  neglect,  than  that  the  security 
should :  Especially  when  it  was  considered, 
that  if  he  had  actually  sued  a  scire  facias, 
the  judgment  might,  perhaps,  have  been 
reversed.  So  that  although  the  security 
was  not  in  danger,  if  the  cause  had  been 
brought  to  a  hearing  in  the  Appellate  Court, 
he  might  be  rendered  liable  in  consequence 
of  the  neglect  to  obtain  the  scire  facias. 
Which  never  could  be  right.  That  the 
Court  was  therefore  of  opinion,  that  the 
judgment  should  be  reversed,  and  judgment 
entered  for  the  appellant  upon  the  demur- 
rer. 
Judgment  Reversed. 


Winston  v.  The  Commonwealth. 

[April  Term,  1800.] 

Porthcomlnfl: Bond— Several  Executions.*— One  forth- 
cominfiT  bond  taken  on  several  executions. 

Same— Two  Separate  Bonds.— Two  separate  bonds 
may  be  included  in  one  instrument. 

William  Overton  Winston  late  Sheriff  of 
the  county  of  Hanover,  John  Winston, 
Bickerton  Winston  and  James  Overton  se- 
curities for  the  said  William  O.  Winston ; 
and  Cecilia  Anderson  administratrix  of 
William  Anderson  deceased,  who  was  like- 
wise late  sheriff  of  the  county  aforesaid, 
and  Robert  Page  and  Mathew  Anderson, 
securities  for  the  said  Cecilia  Anderson, 
gave  a  bond  dated  the  26th  day  of  October 
1792  to  Parke  Goodall  then  present  sheriff 
of  the  said  county  in  the  penalty  of 
;f  15,896.  5.  10.;  **That  is  to  say,  the  said 
William  Overton  Winston  and  his  securi- 
ties aforesaid  in  the  sum  of  ten  thousand 
one  hundred  and  fifty  eight  pounds  fifteen 
shillings  and  the  said  Cecilia  '  Anderson 
and  her  securities  in  the  sum  of  five  thou- 
sand seven  hundred  and  thirty  seven 
291  pounds,  ten  ^shillings  and  ten  pence. 
To  the  payment  whereof  well  and 
truly  according  to  our  obligation  aforesaid, 
for  the  use  of  the  Commonwealth  of  Vir- 
ginia, We  bind  ourselves  our  heirs  executors 
and    administrators  jointly   and   severally 

*The  principal  case  is  cited  and  approved  in  Wins- 
low  V.  Com.,  2  H.  &  M.  464.  See  monoerraphic  note  on 
"Statutory  Bonds*'  appended  to  Goolsby  v.  Strother, 
21  Qratt  107. 


firmly  by  these  presents.''  The  condition 
was,  **That  whereas  the  said  Parke 
Goodall  as  present  sheriff  of  the  county 
aforesaid  by  virtue  of  two  writs  of  fieri 
facias  sued  out  from  the  General  Court  of 
this  state,  on  the  19th  day  of  June  1792  on 
behalf  of  the  Commonwealth  against  the 
estate  of  the  said  William  O.  Winston,  as 
former  sheriff  of  the  said  county  of  Han- 
over hath  seized  and  taken  into  his  hands 
certain  property  belonging  to  the  said 
William  O.  Winston  to  satisfy  the  common- 
wealth the  sum  of  one  thousand  three  hun- 
dred and  thirty  pounds  fourteen  shillings 
and  seven  pence  halfpenny,  for  the  revenue 
taxes,  the  interest  and  damages  thereon 
and  the  costs  due  from  the  said  William  O. 
Winston  as  late  sheriff  of  the  county  afore- 
said for  the  year  1787.  And  also  the  sum 
of  three  thousand  six  hundred  and  forty 
three  pounds  three  shillings  and  three 
pence  for  the  revenue  taxes,  the  interest 
and  damages  thereon,  and  the  costs  due 
from  the  said  William  O.  Winston,  as  late 
sheriff  of  the  county  aforesaid  for  the  year 
1788,  which  property  consists,  (setting  it 
forth,)  and  whereas  the  said  Parke  Go<klall 
as  present  sheriff  as  aforesaid,  by  virtue 
of  two  other  writs  of  fieri  facias  sued  out 
from  the  court  aforesaid,  on  the  9th  day  of 
July  1792,  on  behalf  of  the  commonwealth 
aforesaid  against  the  estate  of  the  said 
William  Anderson  as  former  sheriff  of  the 
said  county,  hath  seized  and  taken  into  his 
hands  certain  property  of  the  estate  of  the 
said  William  Anderson,  to  satisfy  the 
commonwealth,  the  sum  of  two  thousand 
three  hundred  and  sixty  three  pounds,  thir- 
teen shillings  and  ninepence,  for  the  Rev- 
enue Taxes  the  interest  and  damaees 
thereon,    and    the     costs     due     from     the 

said  William  Anderson  as  late  sheriff 
292     .*of  the  county  aforesaid  for  the   year 

1789.  And  also  the  sum  of  four  hun- 
dred and  forty  four  pounds  nineteen  shil- 
lings and  ten  pence  for  the  revenue  taxes, 
the  interest  and  damages  thereon  and  the 
costs  due  from  the  said  William  Anderson 
as  late  sheriff  of  the  county  aforesaid  for 
the  year  1790,  which  property  consists  (set- 
ting it  forth)  and  whereas  by  an  act  of 
the  commonwealth  aforesaid  passed  on  the 
day  of  this  present  month  October,  the 
said  executions  are  suspended  until  the  first 
day  of  December,  which  shall  be  in  the 
year  1793,  provided  the  aforesaid  William 
O.  Winston  and  Cecilia  Anderson,  admin- 
istratrix as  aforesaid,  shall  give  bond  with 
approved  security  to  the  sheriff  of  the 
county  aforesaid,  for  the  forthcoming-  of 
their  property  (by  him  taken  in  execution) 
on  the  said  first  day  of  December,  1793. 
Now  if  the  said  William  O.  Winston  shall 
on  the  said  first  day  of  December  1793,  de- 
liver at  Hanover  courthouse  unto  the  said 
Parke  Goodall,  as  sheriff  as  aforesaid,  the 
property  taken  for  him  as  aforesaid,  then 
the  above  obligation  (so  far  as  relates  to 
him)  the  said  William  O.  Winston  and  his 
securities  shall  be  void,  otherwise  to  re- 
main in  full  force  and  virtue.  And  also  if 
the  said  Cecilia  Anderson  &c. ' '  in  the  same 
manner  as  in  the  case  of  Winston. 

Upon  this  bond  the  Auditor  gave  William 
O.  Winston  notice  that  he  should  move  for 
judgment     against    him,    John     Winston, 
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Joseph  Winston,  Bickerton  Winston,  and 
James  Overton  *  *on  a  bond  dated  the  twenty 
sixth  of  October  1792,  conditioned  for  the 
forthcoming'  of  certain  property  therein 
mentioned  seized  and  taken  by  I^irke  Good- 
all  sheriff  of  Hanover,  by  virtue  of  two 
fieri  facias 's  issued  from  the  Greneral  Court 
clerk's  ofBce  against  your  estate." 

Similar    notices    were    given    to  Joseph 
Winston,  Bickerton  Winston,  James  Overton 
and  John  Winston. 

293  *The  General  Court  gave  judgment, 
upon  the  bond  and  notices  aforesaid, 

asfainst  the  defendants,  who  obtained  a 
writ  of  supersedeas  thereto  from  this  Court. 

Warden  and  Randolph  for  the  plaintiffs 
in  the  supersedeas.  The  notice  is  insuffi- 
cient, as  it  does  not  state  that  the  execu- 
tions issued  at  the  suit  of  the  common- 
wealth, or  at  whose  instance  the  motion 
was  to  be  made.  Neither  does  it  mention 
the  penalty  or  the  sum  in  the  condition,  nor 
the  names  of  all  the  obligors,  or  to 
whom  the  bond  was  payable.  One  forth- 
comings bond  cannot  be  taken  on  two  or 
more  executions;  and  therefore  a  summary 
jndgment  could  not  regularly  be  entered  on 
it.  The  penalty  of  the  bond  involves  un- 
certainty, for  first  the  whole  ;f  15,8%.  S.  10. 
is  stated,  and  then  the  obligors  are  bound 
in  separate  parcels,  and  lastly  the  aggre- 
gate sum  is  taken  again.  The  act  of  As- 
sembly concerning  forthcoming  bonds  says 
they  shall  be  payable  to  the  creditor.  But 
here  the  commonwealth  was  creditor,  and 
yet  the  bond  is  payable  to  Goodall ;  and  al- 
though it  is  afterwards  said  to  the  use  of 
the  commonwealth  that  will  not  satisfy  the 
law.  The  day  appointed  in  the  condition 
of  the  bond  for  the  sale  of  the  property 
was  Sunday ;  which  is  not  a  juridical  day ; 
and  a  performance  of  the  condition  would 
have  been  illegal. 

Nicholas,  Attorney  General,  contra.  The 
notice  is  good,  for  all  that  is  required  is, 
that  the  defendants  should  know  on  what 
bond  the  motion  will  be  made,  and  any  de- 
scription answering  that  end  is  enough. 
Here  the  defendants  were  sufficiently  ap- 
prized of  the  bond  on  which  the  Auditor 
intended  to  move;  for,  from  the  various 
particulars  mentioned,  it  was  impossible 
for  them  to  mistake.  As  to  the  objection 
that  one  bond  was  taken  on  two  executions 
it  has  no  weight  in  the  present  case ;  be- 
cause the  act  of  Assembly,  passed  for  that 
purpose  only,  expressly  makes  use  of  the 
word    bond    and    not    bonds;    which 

294  seems  necessarily  *to  require  that  one 
bond  only  should  be  taken.  The  Au- 
ditor, as  taking  care  of  this  department  of 
the  public  affairs,  was  the  proper  person  to 
give  the  notice,  and  not  the  sheriff.  That 
the  property  was  to  be  delivered  on  a  Sun- 
day makes  no  difference ;  because  that  was 
formerly  a  legal  day,  and  it  is  held,  in  3 
Burr.  1601,  that  a  ministerial  act  may  still 
be  done  on  that  day.  But  what  is  decisive 
is,  that  the  act  of  Assembly  declares  it 
may  be  done  upon  that  day. 

Cur.   adv.  vult. 

ROANE,  Judge.  The  bond,  on  which  the 
motion  is  founded,  is  to  be  considered  as 
one  of  two  several  obligations  entered  into 
on  the  part  of  the  two  several  sheriffs  and 
their   respective   securities,    although  con- 


solidated in  the  same  instrument.  This 
construction  arises  not  only  from  its  being 
stated  in  the  obligation  that  Winston  and 
his  securities  are  bound  in  the  sum  of 
;£'10,158.  15.,  and  Cecilia  Anderson  and  her 
securities  in  the  sum  of  £5,737.  10.  10.,  but 
also  from  the  terms  therein  used,  that  the 
obligors  are  bound  for  the  payment '* Ac- 
cording to  our  obligation  aforesaid. '  *  What 
is  mentioned  of  the  amount  of  the  aggre- 
gate sum  does  not  vary  the  construction, 
and  is  only  as  a  memorandum  of  the  amount 
of  both  bonds  taken  together. 

Considering  this  instrument  however  as 
containing  either  one  bond,  or  two  several 
bonds,  a  question  arises,  whether  as  it  is 
subscribed  by  all  the  obligors  they  are  not 
all  liable  for  the  whole  amount?  And  that 
they  are  so  liable  derives  some  colour  from 
its  being  stated  in  the  obligation  that  the 
obligors  are  bound  jointly  and  severally ; 
but  this  construction  is  done  away  by  that 
part  of  the  condition  which  states  that  on  a 
delivery  by  each  set  of  obligors,  the  bond 
is  void  as  to  them,  which  would  not  be  the 
case  if  each  set  of  obligors  were  bound  for 
the  other. 

295  *The    words   jointly   and  severally 
therefore  in  the  obligation   are  to  be 

taken  reddenda  singula  singulis,  to  extend 
to  each  set  of  obligors  and  to  each  several 
obligation,  and  not  to  all  the  obligors  with 
reference  to  both  obligations. 

If  this  be  a  separate  bond,  though  con- 
tained in  the  same  instrument,  with  an- 
other bond,  most  of  the  objections  to  the 
bond  and  to  the  notice  will  fall  to  the 
ground. 

Indeed  the  bond  seems  taken  agreeably 
to  the  act  of  Assembly  which  has  been  cited 
relating  thereto,  and  the  notice  is  suffi- 
ciently particular  and  descriptive  to  warn 
the  defendant  of  what  he  is  to  answer.  The 
Auditor  having  signed  the  notice,  its  being 
dated  at  the  Auditor's  office,  and  stating 
that  instructions  will  be  given  the  Attorney 
General,  are  circumstances  clearly  indica- 
tive of  its  being  a  public  bond  which  was 
to  be  moved  upon :  And  when  in  addition  to 
this,  it  is  recollected  that  the  notice  further 
states,  all  the  obligors  except  a  deceased 
one;  as  well  as,  the  date  of  the  bond;  its 
being  a  bond  for  the  forthcoming  of  prop- 
erty ;  the  particular  sheriff  by  whom  taken ; 
and  that  the  property  therein  mentioned, 
was  taken  in  execution  by  virtue  of  two 
writs  of  fieri  facias  issued  from  the  Clerk's 
office  of  the  General  Court,  there  is  a  rea- 
sonable degree  of  certainty,  as  to  the  very 
bond,  which  was  to  be  moved  upon :  And  I 
believe  that  very  many  judgments  have 
been  affirmed  in  this  court,  upon  notices 
not  more  particular.  I  am  therefore  for 
affirming  the  judgment. 

CARRINGTON,  Judge.  As  the  counsel 
for  the  plaintiffs  in  the  supersedeas  have 
insisted  on  their  exceptions  with  great 
earnestness,  I  shall  consider  them  in  the 
order  in  which  they  were  made,  and  give 
an  answer  to  each  of  them. 

The  first  exception  is,  that  the  notice  does 

not  state  that  the  motion  would  be  made  at 

the  instance  of  the  commonwealth,  or 

296  designate    the   parties  *to   the  bond, 
but    merely    that   a   motion  would  be 

made  on  a  bond  payable  to  Parke  Goodall. 


V  R,  2  CaU— 21 
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when  the  act  of  God  or  of  the  law  prevented 
the  performance.  Laug^hters  case,  5  Co. 
That  it  rested  on  the  same  footing  as  costs; 
which  are  not  recoverable,  where  the  party 
dies  and  the  suit  abates,  unless  it  be  re- 
vived. That  the  party  here,  who  was  to 
perform,  being  dead,  it  was  impossible, 
that  the  stipulated  act  could  be  done  by 
him,  which  therefore  excused  the  security. 
But  as  the  condition  of  the  bond,  also,  was, 
that  he  should  pay  the  debt,  in  case  the 
judgment  should  be  affirmed,  if  an  affirm- 
ance had  taken  place  after  the  death  of  the 
principal,  the  securities  would  have  been 
liable ;  and  it  was  in  the  power  of  the  ap- 
pellee to  have  sued  a  scire  facias  and  ob- 
tained a  judgment  of  affirmance,  if  there 
was  no  error:  whereas,  it  was  not  in  the 
power  of  the  security  to  have  done  this; 
neither  could  he  have  compelled  the  execu- 
tor to  have  sued  a  scire  facias  and  revived 

the    appeal.     That    consequently,   as 
290      *the  appellee  might  have  done  it,  and 

the  security  could  not,  it  was  more 
reasonable,  that  the  appellee  should  suffer 
for  the  neglect,  than  that  the  security 
should :  Especially  when  it  was  considered, 
that  if  he  had  actually  sued  a  scire  facias, 
the  judgment  might,  perhaps,  have  been 
reversed.  So  that  although  the  security 
was  not  in  danger,  if  the  cause  had  been 
brought  to  a  hearing  in  the  Appellate  Court, 
he  might  be  rendered  liable  in  consequence 
of  the  neglect  to  obtain  the  scire  facias. 
Which  never  could  be  right.  That  the 
Court  was  therefore  of  opinion,  that  the 
judgment  should  be  reversed,  and  judgment 
entered  for  the  appellant  upon  the  demur- 
rer. 
Judgment  Reversed. 


Winston  v.  The  Commonwealth. 

[April  Term,  1800.] 

Porthcomlofl:  Bond— Seversl  Executions.*— One  forth - 
com  in  fir  bond  taken  on  several  executions. 

Same— Two  Separate  Bonds.— Two  separate  bonds 
may  be  included  in  one  Instrument. 

William  Overton  Winston  late  Sheriff  of 
the  county  of  Hanover,  John  Winston, 
Bickerton  Winston  and  James  Overton  se- 
curities for  the  said  William  O.  Winston ; 
and  Cecilia  Anderson  administratrix  of 
William  Anderson  deceased,  who  was  like- 
wise late  sheriff  of  the  county  aforesaid, 
and  Robert  Page  and  Mathew  Anderson, 
securities  for  the  said  Cecilia  Anderson, 
gave  a  bond  dated  the  26th  day  of  October 
1792  to  Parke  Goodall  then  present  sheriff 
of  the  said  county  in  the  penalty  of 
;^15,896.  5.  10.;  **That  is  to  say,  the  said 
William  Overton  Winston  and  his  securi- 
ties aforesaid  in  the  sum  of  ten  thousand 
one  hundred  and  fifty  eight  pounds  fifteen 
shillings  and  the  said  Cecilia  '  Anderson 
and  her  securities  in  the  sum  of  five  thou- 
sand seven  hundred  and  thirty  seven 
291  pounds,  ten  ^shillings  and  ten  pence. 
To  the  payment  whereof  well  and 
truly  according  to  our  obligation  aforesaid, 
for  the  use  of  the  Commonwealth  of  Vir- 
ginia, We  bind  ourselves  our  heirs  executors 
and    administrators   jointly   and   severally 

*Tbe  principal  case  is  cited  and  approved  In  Wins- 
low  V.  Com.,  2  H.  &  M.  464.  See  monographic  note  on 
"Statutory  Bonds"  appended  to  Goolsby  v.  Strother, 
21  Gratt  107. 


firmly  by  these  presents."  The  condition 
was,  ^^That  whereas  the  said  Parke 
Goodall  as  present  sheriff  of  the  county 
aforesaid  by  virtue  of  two  writs  of  fieri 
facias  sued  out  ftrom  the  General  Court  of 
this  state,  on  the  19th  day  of  June  1792  on 
behalf  of  the  Commonwealth  against  the 
estate  of  the  said  William  O.  Winston,  as 
former  sheriff  of  the  said  county  of  Han- 
over hath  seized  and  taken  into  his  hands 
certain  property  belonging  to  the  said 
William  O.  Winston  to  satisfy  the  common- 
wealth the  sum  of  one  thousand  three  hun- 
dred and  thirty  pounds  fourteen  shillings 
and  seven  pence  halfpenny,  for  the  revenue 
taxes,  the  interest  and  damages  thereon 
and  the  costs  due  from  the  said  William  O. 
Winston  as  late  sheriff  of  the  county  afore- 
said for  the  year  1787.  And  also  the  sum 
of  three  thousand  six  hundred  and  forty 
three  pounds  three  shillings  and  three 
pence  for  the  revenue  taxes,  the  interest 
and  damages  thereon,  and  the  costs  due 
from  the  said  William  O.  Winston,  as  late 
sheriff  of  the  county  aforesaid  for  the  year 
1788,  which  property  consists,  (setting  it 
forth,)  and  whereas  the  said  Parke  Goodall 
as  present  sheriff  as  aforesaid,  by  virtue 
of  two  other  writs  of  fieri  facias  sued  out 
from  the  court  aforesaid,  on  the  9th  day  of 
July  1792,  on  behalf  of  the  commonwealth 
aforesaid  against  the  estate  of  the  said 
William  Anderson  as  former  sheriff  of  the 
said  county,  hath  seized  and  taken  into  his 
hands  certain  property  of  the  estate  of  the 
said  William  Anderson,  to  satisfy  the 
commonwealth,  the  sum  of  two  thousand 
three  hundred  and  sixty  three  pounds,  thir- 
teen shillings  and  ninepence,  for  the  Rev- 
enue Taxes  the  interest  and  damacres 
thereon,    and    the    costs     due     from     the 

said  William  Anderson  as  late  sheriff 
292     .*of  the  county  aforesaid  for  the   year 

1789.  And  also  the  sum  of  four  hun- 
dred and  forty  four  pounds  nineteen  shil- 
lings and  ten  pence  for  the  revenue  taxes, 
the  interest  and  damages  thereon  and  the 
costs  due  from  the  said  William  Anderson 
as  late  sheriff  of  the  county  aforesaid  for 
the  year  1790,  which  property  consists  (set- 
ting it  forth)  and  whereas  by  an  act  of 
the  commonwealth  aforesaid  passed  on  the 
day  of  this  present  month  October,  the 
said  executions  are  suspended  until  the  first 
day  of  December,  which  shall  be  in  the 
year  1793,  provided  the  aforesaid  Williant 
O.  Winston  and  Cecilia  Anderson,  admin- 
istratrix as  aforesaid,  shall  give  bond  with 
approved  security  to  the  sheriff  of  the 
county  aforesaid,  for  the  forthcoming-  of 
their  property  (by  him  taken  in  execution) 
on  the  said  first  day  of  December,  1793. 
Now  if  the  said  William  O.  Winston  shall 
on  the  said  first  day  of  December  1793,  de- 
liver at  Hanover  courthouse  unto  the  said 
Parke  Goodall,  as  sheriff  as  aforesaid,  the 
property  taken  for  him  as  aforesaid,  then 
the  above  obligation  (so  far  as  relates  to 
him)  the  said  William  O.  Winston  and  his 
securities  shall  be  void,  otherwise  to  re- 
main in  full  force  and  virtue.  And  also  if 
the  said  Cecilia  Anderson  &c."  in  the  same 
manner  as  in  the  case  of  Winston. 

Upon  this  bond  the  Auditor  gave  William 
O.  Winston  notice  that  he  should  move  for 
judgment     against    him,    John     Winston, 
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Joseph  Winston,  Bickerton  Winston,  and 
James  Overton  *  *on  a  bond  dated  the  twenty 
sixth  of  October  1792,  conditioned  for  the 
forthcoming  of  certain  property  therein 
mentioned  seized  and  taken  by  Parke  Good- 
all  sheriff  of  Hanover,  by  virtue  of  two 
fieri  facias's  issued  from  the  General  Court 
clerk's  office  against  your  estate." 

Similar    notices    were    given    to  Joseph 
Winston,  Bickerton  Winston,  James  Overton 
and  John  Winston. 

293  *The  General  Court  gave  judgment, 
upon  the  bond  and  notices   aforesaid, 

against  the  defendants,  who  obtained  a 
writ  of  supersedeas  thereto  from  this  Court. 

Warden  and  Randolph  for  the  plaintiffs 
in  the  supersedeas.  The  notice  is  insufB- 
dent,  as  it  does  not  state  that  the  execu- 
tions issued  at  the  suit  of  the  common- 
wealth, or  at  whose  instance  the  motion 
was  to  be  made.  Neither  does  it  mention 
the  penalty  or  the  sum  in  the  condition,  nor 
the  names  of  all  the  obligors,  or  to 
whom  the  bond  was  payable.  One  forth- 
coming bond  cannot  be  taken  on  two  or 
more  executions ;  and  therefore  a  summary 
judgment  could  not  regularly  be  entered  on 
it.  The  penalty  of  the  bond  involves  un- 
certainty, for  first  the  whole  ;f  15,8%.  S.  10. 
is  stated,  and  then  the  obligors  are  bound 
in  separate  parcels,  and  lastly  the  aggre- 
gate sum  is  taken  again.  The  act  of  As- 
sembly concerning  forthcoming  bonds  says 
they  shall  be  payable  to  the  creditor.  But 
here  the  commonwealth  was  creditor,  and 
yet  the  bond  is  payable  to  Goodall ;  and  al- 
though it  is  afterwards  said  to  the  use  of 
the  commonwealth  that  will  not  satisfy  the 
law.  The  day  appointed  in  the  condition 
of  the  bond  for  the  sale  of  the  property 
was  Sunday ;  which  is  not  a  juridical  day ; 
and  a  performance  of  the  condition  would 
have  been  illegal. 

Nicholas,  Attorney  General,  contra.  The 
notice  is  good,  for  all  that  is  required  is, 
that  the  defendants  should  know  on  what 
bond  the  motion  will  be  made,  and  any  de- 
scription answering  that  end  is  enough. 
Here  the  defendants  were  sufficiently  ap- 
prized of  the  bond  on  which  the  Auditor 
intended  to  move;  for,  from  the  various 
particulars  mentioned,  it  was  impossible 
for  them  to  mistake.  As  to  the  objection 
that  one  tK>nd  was  taken  on  two  executions 
it  has  no  weight  in  the  present  case ;  be- 
cause the  act  of  Assembly,  passed  for  that 
purpose  only,  expressly  makes  use  of  the 
word    bond    and    not    bonds;    which 

294  seems  necessarily  *to  require  that  one 
bond  only  should  be  taken.  The  Au- 
ditor, as  taking  care  of  this  department  of 
the  public  affairs,  was  the  proper  person  to 
give  the  notice,  and  not  the  sheriff.  That 
the  property  was  to  be  delivered  on  a  Sun- 
day makes  no  difference ;  because  that  was 
formerly  a  legal  day,  and  it  is  held,  in  3 
Burr.  1601,  that  a  ministerial  act  may  still 
be  done  on  that  day.  But  what  is  decisive 
is,  that  the  act  of  Assembly  declares  it 
may  be  done  upon  that  day. 

Cur-  adv.  vult. 

ROANE,  Judge.  The  bond,  on  which  the 
motion  is  founded,  is  to  be  considered  as 
one  of  two  several  obligations  entered  into 
on  the  part  of  the  two  several  sheriffs  and 
their    respective   securities,    although  con- 


solidated in  the  same  instrument.  This 
construction  arises  not  only  from  its  being 
stated  in  the  obligation  that  Winston  and 
his  securities  are  bound  in  the  sum  of 
;fl0,158.  15.,  and  Cecilia  Anderson  and  her 
securities  in  the  sum  of  ;£'5,737.  10.  10.,  but 
also  from  the  terms  therein  used,  that  the 
obligors  are  bound  for  the  payment  ^*  Ac- 
cording to  our  obligation  aforesaid. ' '  What 
is  mentioned  of  the  amount  of  the  aggre- 
gate sum  does  not  vary  the  construction, 
and  is  only  as  a  memorandum  of  the  amount 
of  both  bonds  taken  together. 

Considering  this  instrument  however  as 
containing  either  one  bond,  or  two  several 
bonds,  a  question  arises,  whether  as  it  is 
subscribed  by  all  the  obligors  they  are  not 
all  liable  for  the  whole  amount?  And  that 
they  are  so  liable  derives  some  colour  from 
its  being  stated  in  the  obligation  that  the 
obligors  are  bound  jointly  and  severally ; 
but  this  construction  is  done  away  by  that 
part  of  the  condition  which  states  that  on  a 
delivery  by  each  set  of  obligors,  the  bond 
is  void  as  to  them,  which  would  not  be  the 
case  if  each  set  of  obligors  were  bound  for 
the  other. 

295  *The   words   jointly  and  severally 
therefore  in  the  obligation  are  to  be 

taken  reddenda  singula  singulis,  to  extend 
to  each  set  of  obligors  and  to  each  several 
obligation,  and  not  to  all  the  obligors  with 
reference  to  both  obligations. 

If  this  be  a  separate  bond,  though  con- 
tained in  the  same  instrument,  with  an- 
other bond,  most  of  the  objections  to  the 
bond  and  to  the  notice  will  fall  to  the 
ground. 

Indeed  the  bond  seems  taken  agreeably 
to  the  act  of  Assembly  which  has  been  cited 
relating  thereto,  and  the  notice  is  suffi- 
ciently particular  and  descriptive  to  warn 
the  defendant  of  what  he  is  to  answer.  The 
Auditor  having  signed  the  notice,  its  being 
dated  at  the  Auditor's  office,  and  stating 
that  instructions  will  be  given  the  Attorney 
General,  are  circumstances  clearly  indica- 
tive of  its  being  a  public  bond  which  was 
to  be  moved  upon :  And  when  in  addition  to 
this,  it  is  recollected  that  the  notice  further 
states,  all  the  obligors  except  a  deceased 
one;  as  well  as,  the  date  of  the  bond;  its 
being  a  bond  for  the  forthcoming  of  prop- 
erty ;  the  particular  sheriff  by  whom  taken ; 
and  that  the  property  therein  mentioned, 
was  taken  in  execution  by  virtue  of  two 
writs  of  fieri  facias  issued  from  the  Clerk's 
office  of  the  General  Court,  there  is  a  rea- 
sonable degree  of  certainty,  as  to  the  very 
bond,  which  was  to  be  moved  upon :  And  I 
believe  that  very  many  judgments  have 
been  affirmed  in  this  court,  upon  notices 
not  more  particular.  I  am  therefore  for 
affirming  the  judgment. 

CARRINGTON,  Judge.  As  the  counsel 
for  the  plaintiffs  in  the  supersedeas  have 
insisted  on  their  exceptions  with  great 
earnestness,  I  shall  consider  them  in  the 
order  in  which  they  were  made,  and  give 
an  answer  to  each  of  them. 

The  first  exception  is,  that  the  notice  does 

not  state  that  the  motion  would  be  made  at 

the  instance  of  the  commonwealth,  or 

296  designate    the   parties  *to   the  bond, 
t)ut    merely    that   a   motion  would  be 

made  on  a  bond  payable  to  Parke  Goodall. 
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The  date  of  the  bond  however  is  men- 
tioned, and  that  the  condition  was  for  the 
delivery  of  property  taken  by  Parke  Goodall, 
sheriff  of  Hanover,  by  virtue  of  two  writs 
of  fieri  facias  issued,  from  the  office  of  the 
General  Court,  against  the  estate  of  the 
defendant  Winston ;  which  was  sufficiently 
descriptive  of  the  bond:  And  if  the  de- 
fendants had  given  any  other  bond  of  the 
same  date,  under  the  like  writs,  so  as  to 
render  it  uncertain  which  was  meant  they 
might  have  shewn  it.  But,  as  none  such  is 
suggested,  the  fair  presumption  is,  that 
none  such  existed. 

The  next  objection  is,  that  neither  the 
penalty  or  the  sum  due  is  mentioned. 

The  answer  to  the  last  objection  is  an 
answer  to  this  also. 

The  third  objection  is,  that  all  the 
obligors  are  not  mentioned,  nor  the  person, 
to  whom  the  bond  is  payable,  sufficiently 
described. 

But  as  the  defendants  were  all  obligors 
and  the  motion  not  intended  to  be  made 
against  any  other ;  as  too  the  bond  was  joint 
and  several ;  and  Parke  Goodall  the  obligee 
expressly  named,  there  was  no  occasion  to 
be  more  particular,  as  those  circumstances 
gave  the  defendants  full  notice  of  the  bond 
on  which  the  motion  would  be  made. 

The  fourth  exception  is,  that  one  bond 
was  taken  on  two  executions. 

This  indeed  is  not  common ;  but  it  does 
not  follow  from  thence  that  the  bond  is 
void.  No  disadvantage  could  result  to 
Winston  from  it,  as  he  was  not  thereby 
subjected  to  more  than  he  owed  himself; 
for  care  is  taken  to  prevent  that.  Besides 
it  seems  agreeable  to  the  directions  of  the 
act  of  Assembly ;  which  rather  points  at 
one  bond  only. 

297         *The  fifth    objection    is,    that    two 
separate   debtors  are   included  in  the 
same  bond. 

« 

This  is  nearly  the  same  idea  with  that  in 
the  last  exception ;  and  may  receive  the 
same  answer.  For  the  condition  designates 
the  debt  of  each  ;  and  provides  for  the  dis- 
charge of  each.  So  that  neither  is  in  dan- 
ger of  sustaining  any  damage  from  the 
other. 

The  sixth  error  assigned  is,  that  the  bond 
should  have  been  made  payable  to  the  cred- 
itor. 

But  that  was  not  necessary  in  this  case; 
because  the  act  of  Assembly  directed  that 
it  should  be  taken  to  the  sheriff  for  the  use 
of  the  commonwealth. 

The  last  exception  is,  that  the  day  on 
which  the  property  was  to  be  delivered  was 
Sunday. 

But  this  surely  could  be  no  objection  in 
this  case;  because  the  act  of  Assembly  had 
expressly  directed  it ;  and  therefore  if  it  be 
true  that  it  was  contrary  to  law  in  common 
cases,  it  clearly  was  not  so  in  this.  For 
the  sheriff  stood  justified  by  the  act. 

Upon  the  whole  the  exceptions  taken  by 
the  plaintiffs  counsel  seem  to  me  untenable : 
and  therefore  I  am  for  affirming  the  judg- 
ment. 

LYONS,  Judge.     Concurred. 
Judgment  Affirmed. 
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*Walcott  &  al.  V.  Swan  &  at. 

[April  Term,  I80a] 
Location  of  Land  Orants*— Cajo  at  Bar— S  asrees  to 
locate  certain  lands  for  W.  B  and  N.  in  the  county 
of  R.  afterwards  he  agrees  to  locate  tbe  same 
lands  for  M;  and  bavinff  received  land  warrants 
from  M  for  that  purpose,  he  accordingly  locates 
the  lands.  After  this.  B  and  N  abandon  tbeir 
contract  to  W  who  renews  the  contract  wlcb  S. 
who  thereupon  transfers  the  entries  of  M  from 
the  county  of  R  to  the  county  of  L.  This  shall  not 
disappoint  M  bat  the  lands  in  R  will  be  decreed 
him.  on  his  releasing  S  from  his  covenants,  and 
paying  the  fees  of  locating  and  surveying. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery  where  Swan  and 
M'Rae  brought  a  bill  against  Walcott, 
Smyth  and  Price,  the  Register  of  the  L#and 
Office,  stating.  That  on  the  2l8t  day  of  July 
1795,  the  plaintiffs  entered  into  a  contract, 
concerning  the  location  of  certain  lands; 
That  Smyth,  stated  to  the  plaintiff  M'Rae 
a  particular  tract  of  country,  lying  in 
Russel  County  as  answering  the  description 
of  the  lands  agreed  to  be  located,  by  the 
plaintiff  M'Rae  for  the  plaintiff  Swan. 
That  after  some  conversation,  on  this  sub- 
ject, the  plaintiff  M'Rae  entered  into  the 
annexed  contract  with  the  said  Smyth. 
That  under  the  said  contract,  the  plaintiff 
M'Rae  delivered  to  the  said  Smyth  land 
warrants  amounting  to  300,000  acres,  for 
which  he  took  his  receipt,  dated  the  14th  of 
September  1795.  That  these  warrants  vrere 
located  by  the  said  Smyth  in  Russel  county, 
on  the  very  lands  the  plaintiff  M'Rae  be- 
lieves which  had  been  described  by  him,  and 
which  he  had  stipulated  to  locate.  That 
after  this,  the  defendant  Walcott  applied 
to  the  said  Smyth,  and  gave  him  a  consid- 
erable sum  of  money ;  in  consideration  of 
which  he  assigned  to  the  said  Walcott  the 
warrants  aforesaid,  and  the  entries  made  for 
the  plaintiffs ;  and  took  in  exchange  a  loca- 
tion, which  was  made  for  the  said  Walcott 
in  the  county  of  Lee,  on  lands  not  answer- 
ing, as  the  plaintiff  M'Rae  believes  the 
description  of  his  contract,  and  of  value 
considerably  inferior  to  that,  which  was 
actually  located,  for  the  plaintiffs  under 
their  contract.  That  these  lands  have  t>een 
included,  in  a  large  survey  of  650,000  acres, 
made  for  the  said  Walcott,  and  returned  to 

the  Register;  who,  if  not  prevented, 
299      *will  issue  a   patent  therefor    to   the 

said  Walcott.  That  the  said  Smyth 
had  no  authority  to  dispose  of  the  plaintiffs 
locations,  after  having  made  them;  and 
that,  if  he  even  possessed  such  power,  tbe 
motives  for  his  conduct  were  such  as  would 
render  the  act  totally  void.  The  bill  there- 
fore prays  that  the  Register  may  be  en- 
joined, from  issuing  the  said  patent  to  the 
said  Walcott ;  and  be  decreed  to  issue  300,000 
acres  thereof,  to  the  plaintiff  Swan ;  or 
that  the  said  Walcott  may  be  decreed  to  as- 
sign, that  part  of  his  said  survey,  which 
was  originally  entered  on  the  warrants  of 
the  plaintiff  Swan,  to  him  the  said  Swan; 
and  that  the  plaintiffs  may  have  general 
relief. 

The  answer  of  Walcott  states,  sometime 
in  or  about  the  month  of  June  1795,  that 
defendant  together  with  Booth  and  Nich- 
ols all  of  Connecticut,  were  in  the  county 
of  Montgomery  in  Virginia,  where  they 
met    with    the    defendant    Smyth.      That, 

*See  Walcott  v.  Swan,  4  Call  472. 
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after  some  conversation,  respecting-  the 
unappropriated  lands  in  Virginia,  the  said 
Sm3  th  proposed  to  locate  and  survey,  for 
them,  a  tract  of  country  on  the  waters  of 
the  Big  Sandy  River,  between  the  eastern 
and  the  main  branches  of  the  said  river 
fand  which  the  defendant  avers  to  be  the 
land  in  question)  upon  certain  terms,  which 
were  acceded  to  by  them.  In  consequence 
of  which,  articles  of  agreement  were  en- 
tered into,  between  the  said  Smyth ;  of  the 
one  part ;  and  the  defendant,  the  said  Booth 
and  Nichols  on  the  other:  Whereby,  the 
latter  x>arties  stipulated  to  return  to  Con- 
necticut, and  to  procure  the  money  which 
might  be  necessary  to  carry  the  contract 
into  effect  on  their  part,  and  to  meet  the 
said  Smyth  in  the  city  of  Richmond  on  the 
20th  of  September  following,  for  the  pur- 
pose of  delivering  him  land  warrants,  from 
half  a  million  to  a  million  and  a  half  of 
acres,  and  of  paying  down  such  sums  as 
they  stipulated  jko  advance,  towards  com- 
pleting the  business :  On  the  other  hand, 
the  said  Smyth  agreed  to  locate  the  said 
warrants,  upon  the  lands  above   described, 

to     meet     the     defendant    and     his 
300      'partners    before    mentioned,    at  the 

city  of  Richmond,  on  the  said  20th  day 
of  September ;  and  in  the  mean  time  to  enter 
into   no  negotiations   for  locating  the  said 
lands,    with  any  other  persons.     That  the 
said  Smyth  also  agreed  to  warrant  the  title 
of  the  said  land  against  all  prior  claims,  ex- 
cept snch  as  might   be   ascertained   by  the 
estate    of    Kentucky;  it  being  questioned, 
whether  the  said  lands,  or  some  part  thereof 
did  not  lie,  within  the  limits  of  that  state. 
That  in   consequence  of  this  contract,  the 
defendant  and  the  said  Booth   and   Nichols 
returned  to  Connecticut,  and   succeeded   in 
raisin;?  a  sum  of  money,  sufficient  to  enable 
them  to  comply  fully  with  their  agreement 
to  the  extent  of  1,500,000  acres  of  land.     But 
to  do  this,  so  far  as  concerned  the  interest  of 
the  defendant,  he  was  under  the  necessity, 
of  entering  into  contracts  with  several  per- 
sons in  that  state,  obliging  himself  to  pro- 
cure    for    them    upon    the     contingencies 
expressed  in  his  agreement   with    the    said 
Smyth,  so  much  of  those  lands  as  amounted 
to  the  defendants  interest  in  the  said  con- 
tract.    That  the   defendant  together  with 
the    aaid    Booth    and   Nichols,    returned  to 
Richmond,  by  the  time  appointed,  prepared 
to    perform   their  part  of  the  contract,  en- 
tered into  with  Smyth ;  and  were  much  dis- 
appointed, on   finding  that  the  said  Smyth 
had  left  that  place  a  few   days  prior  to  the 
said  20th  of  September.     That  in  this  situ- 
ation of  things,  the  said  Booth  and  Nichols 
relinquished  to  the  defendant  all   their  in- 
terest   in    the   said  contract :  which  he  ac- 
cepted,   and   determined  to  improve.     For 
which  purpose,  he  determined   to   purchase 
warrants,    to   the    amount   of  500,000  acres 
(although    he   came    prepared    to    take    up 
S50,000     acres)    intending    to    procure     as 
many    vrarrants,    as  would  cover    the   last 
mentioned  quantity,    if  so   much  could   be 
found  unappropriated.     That  the  defendant 
went  immediately  to  the   house   of  the  said 
Smyth ;  who   informed   him,    that,   having 
understood,  before   he   left .  Richmond  that 
the      defendant     and     his     partners     had 
abandoned      the     intention     of     meeting 


301  *^him    at   the    time   appointed,  or  of 
proceeding,  farther  with  the  contract, 

he  had  supposed  it  unnecessary  to  continue 
longer,  at  that  place;  and  had  therefore 
entered  300,000  acres  of  the  land,  mentioned 
in  that  contract  in  the  name  of  the  com- 
plainant Swan :  But  he  acknowledged  the 
prior  obligation,  under  which  he  was,  to 
comply  with  the  contract  he  had  made  with 
the  defendant ;  and  affirming,  that  he  had 
entered  into  no  engagements  with  the  com- 
plainant Swan,  which  obliged  him  to 
locate,  for  the  said  Swan,  the  land  in  ques- 
tion, he  for  these,  as  well  as  for  other 
reasons  to  be  mentioned,  entered  into  a  new 
agreement  with  the  defendant  to  locate 
and  survey,  for  the  defendant  850,000  acres 
of  the  land  mentioned  in  the  first  contract, 
upon  the  same  conditions,  and  terms,  as 
were  therein  mentioned ;  so  far  as  they  re- 
spected the  warranty  of  said  Smyth,  the 
sums  to  be  paid  by  the  defendants,  and  the 
times  of  payment;  That  Smyth  also  stipu- 
lated, to  withdraw  the  above  entry  for 
300,000  acres,  and  to  locate  and  survey  the 
same  for  the  defendant.  That  the  alddi- 
tional  reasons,  stated  by  the  said  Smyth, 
for  withdrawing  the  said  entry  and  trans- 
ferring the  same  to  the  defendant  were  such 
as  convinced  the  defendant  that  the  said 
Smyth  possessed,  not  only  the  power  to  do 
so,  but  that  it  was  also  his  duty.  That  he 
informed  the  defendant  that  he  was  bound 
to  procure  for  the  said  Swan,  lands  of  a 
particular  character,  and  had  also  agreed 
to  warrant  them  generally,  and  without  ex- 
ception. That  he  knew  of  a  tract  of  unap- 
propriated land  in  the  county  of  Lee,  which, 
in  his  opinion,  would  better  correspond 
with  the  description  mentioned  in  his  con- 
tract; and  above  all,  that  this  last  men- 
tioned tract  was  not  involved  in  the 
question,  whether  the  lands  on  Sandy  River 
are  within  the  territorial  limits  of  Virginia 
or  not?  A  risk  which  he  had  not  taken 
upon  himself,  in  his  contract  with  the  de- 
fendant and  to  which  he  did  not  wish  to 
subject  himself,  or  the  complainant.  That 
the   tract    of    land    in    Lree    county, 

302  *was    more    valuable,    both  as  to  soil 
and  its  vicinity  to  the  settled  parts  of 

the  state,  than  that  in  Russel  county.  That 
in  consequence  of  this  last  contract,  entered 
into  with  the  defendant  the  said  Smyth  did, 
afterwards,  transfer  to  the  defendant  the 
entry  made  for  the  complainant  Swan,  and 
did  locate  and  survey  an  equal  quantity  of 
better  land,  for  the  said  Swan,  or  for  the 
complainants,  in  the  county  of  Lee.  That 
the  said  Smyth  surveyed  for  the  defendant 
650,000  acres  of  land  in  Russel  county,  con- 
formably with  his  contracts,  including  the 
above  entry  of  said  Swan's;  the  plat  and 
certificate  of  which,  have  been  returned  to 
the  Registers  Office,  a  sufficient  length  of 
time  for  a  grant  to  issue  thereon.  That 
the  said  Smyth  has  not  located  any  lands 
for  him,  in  the  county  of  Lee,  or  elsewhere; 
and  if  he  had,  the  defendant  was  not  bound, 
by  his  agreement  with  the  said  Smyth,  nor 
could  he  consistently  with  his  contracts  in 
Connecticut,  before  spoken  of,  have  con- 
sented to  take  lands  in  Lee  county ;  although 
they  were  more  valuable,  than  those  in 
Russell.  For  the  defendant,  having  ex- 
pressly stipulated  with  those  who  advanced 
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him  money,  to  procure  for  them  the  very 
lands  described  in  the  said  Smyth's  con- 
tract, could  not  have  ventured  to  exchange 
them,  for  others.  That  Smyth  was  not 
induced  by  any  unfair  or  improper  conduct 
of  the  defendant  or  by  any  pecuniary  con- 
sideration, other  than  is  before  mentioned, 
to  transfer  the  said  entry  to  the  defend- 
ant. On  the  contrary  he  believes,  and  did 
then  believe,  that  the  said  Smyth  had,  as 
the  necessary  consequence  of  his  contract 
with  the  complainant,  a  perfect  power  to 
act  as  he  did ;  that  he  meant  to  act  fairly 
towards  all  the  parties ;  and  that  he  was 
influenced  by  no  other  motives  than  a  re- 
gard to  the  real  interest  of  the  complainant 
and  himself;  and  a  desire  to  fulfil,  with 
good  faith,  his  contracts  with  all  parties. 
That  to  do  this,  it  was  necessary  to  re- 
move the  location  of  the  said  Swan  from 
lands,  which  did  not,  so  well  answer 
303  the  description  of  the  contract,  *and 
were  besides,  entangled  in  a  question 
of  much  difficulty,  as  to  the  title.  On  the 
other  hand  he  had  identified  this  very  land 
to  the  defendant;  who,  with  a  knowledge 
of  the  claim  of  Kentucky  had,  notwith- 
standing consented  to  take  it  up;  and  to 
take,  upon  himself,  the  risk  of  this  claim. 
That  the  defendant  is  advised,  that,  if  the 
said  Smyth  hath  violated  any  engagements 
which  he  hath  made  with  the  complainants, 
he  is  answerable  to  them ;  but  that  all  acts 
performed  by  him,  as  their  agent,  if  fair 
(as  in  this  case  they  certainly  were,)  are 
binding  upon  the  complainants  in  law  and 
equity.  That  the  defendant  had  a  prior 
equity  to  that  of  the  complainants  to  the 
land,  in  question;  which  was  known  to 
their  agent  Smyth ;  which  he  was  bound, 
to  protect ;  and  which  he  could  not  have 
defeated,  if  such  had  been  his  wish. 

The  answer  of  Smyth  states,  that  some 
time  in  the  Summer  of  1795,  the  defendant 
fell  in  company  with  Walcott,  Booth  and 
Nichols,  at  the  surveyor's  office  in  Mont- 
gomery; who  being  engaged  in  acquiring 
kinds,  the  defendant  described  to  them  a 
tract  of  country,  lying  between  the  branches 
of  Sandy  river,  respecting  which,  doubts 
were  entertained,  whether  it  lay  in  Ken- 
tucky or  Virginia?  And  having  apprized 
them  of  the  nature  of  the  question,  entered 
into  a  contract  with  them  to  locate  and 
have  surveyed  the  said  lands,  as  lying  in 
Russell  county ;  they  taking  the  risque  of 
the  Kentucky  right  upon  themselves.  That 
by  the  contract,  the  defendant  was  to  meet 
the  said  Walcott,  Booth  and  Nichols  in 
Richmond,  on  the  20th  September  ensuing, 
to  receive  land  warrants,  and  so  much 
money,  as  was  necessary  to  carry  the  con- 
tract into  effect ;  but  it  was  verbally  agreed 
by  Nichols  and  the  defendant  to  meet  a 
week  earlier,  than  the  time  mentioned  in 
the  agreement.  The  the  defendant  pro- 
ceeded to  Richmond  by  the  time  appointed ; 
but  received  information,  from  a  person, 
whom  he  supposed  entitled  to  his  con- 
304  fidence,  that  the  said  Walcott  *and  his 
partners  had  abandoned  the  undertak- 
ing on  their  part ;  and  having  remained,  at 
''ichmond,  until  the  arrival  of  the  stage, 
which  he  expected  the  said  Nichols,  and 
ring  nothing  from  him,  the  defendant 
',  for  granted,    the   information    which 


had  been  given  him,    and  offered  to  locate 
the  lands  in  question   for  others.     That  he 
was  introduced  to  the  plaintiff  M'Rae,  and 
proposed    to  contract,    to   locate,    for  him, 
the    particular   lands   in    question ;  but  he 
declined  accepting  the  offer  made  him ;  not 
choosing  to  contract,  unless  for  lands  war- 
ranted within  the  limits  of   Virginia,    and 
of  a  particular   description.     That  the   de- 
fendant had  been    misled   to  suppose,  and 
then    actually   did  suppose,    the   lands    in 
question  to  approach,  nearer  to  the  descrip- 
tion required,  than  any   other  unappropri- 
ated lands  he  had  heard  of  in  Virginia,  and 
therefore  took  the  opinion  of  counsel  rela- 
tive to  the  right  of  Virginia  to  those  lands ; 
which,  founded  on    the    information    then 
given,    was   more   favorable  than  his  own. 
After  which  he  entered  into  a  contract  with 
the  plaintiff  M'Rae;  but  did   not    therein, 
stipulate  to  locate  the  lands  in  question  for 
Swan.     On  the  contrary,    as  he    stipulated 
to  procure  lands  within   th^  limits   of  Vir- 
ginia, and  not   mountainous,    to  have  pro- 
cured the  lands  on  Sandy,  would  have  been 
a  direct  violation  of  that  stipulation.     That, 
having  received  300,000  acres  of  land  war- 
rants, from  the  said  M'Rae,  and  100  dollars 
to  bear  incidental  charges,    the   defendant 
left  Richmond,  about   the    16th  of  Septem- 
ber, and  went  to  Russell,  and  made  an  en- 
try of  300,000  acres  of  the  land  in  question ; 
but  information   then   received,    while    on 
the  frontier,  materially  changed  his  opin- 
ion of  those  lands,    and   caused   him  to  re- 
pent  of    his   contract,    and    to   despair  of 
fulfilling  it,  unless   by  locating  those  war- 
rants  on    some  other  lands.     That,  on  the 
arrival   of  the   said  Walcott,    in  Wythe,  in 
October  following,  the  defendant,  who  had 
become  convinced,  that  surveying  the  lands 
on  Sandy  for  Swan,   would  ruin  him- 
305      self  and  M'Rae,    renewed  *his  agree- 
ment to  locate  and  survey  those  lands 
for    Walcott;  who    took    the  risque   of  the 
Kentucky  right   upon   himself:  And  in  the 
contract,  then  entered   into,  it   was   stipu- 
lated, that  the  defendant  should  locate  Wal- 
cott's  warrants  according  to  the  words  of  a 
location,  made  for  Swan,  which  said  Smyth 
has  determined  to  remove,    it    not    having 
been    then    contemplated,     reciprocally    to 
transfer  entries  or  warrants   of  one  to  an- 
other, by"  way   of  exchange.     That  the  de- 
fendant did  not  in  consideration    of  a  sum 
of  money   assign    to  Walcott  the  warrants 
of  Swan  and  the  entries  made  thereon ;  but 
the    reason    for    the    reciprocal    transfers, 
was,  as  follows,   upon   receiving   the    war- 
rants of  Walcott  to   the   amount   of  500,000 
acres,  the  defendant  sent  the  whole  of  them 
to   the    office   of   the  surveyor  of  Russell ; 
where    they    were    lodged;  it   being  meant 
they  should  be  there  finally  executed.     But 
only  200,000  acres  were  entered,    adjoining 
the  entry  made  in  Swan's  name.     The  cer- 
tificate of   the    surveyor   that  300,000  acres 
thereof  were  unappropriated,  was  forwarded 
to  hee,  in  order  to  found  an  entry,  to  secure 
vacant    lands,    in    that  county.     That,  the 
defendant   cannot    now    ascertain   at  what 
time,  he  determined  to  adopt  the   mode  of 
reciprocal  transfers  of  the  entries;  nor  does 
he    suppose    it    material.     That   it  was  an 
unfortunate  plan,  as   now  appears,    and  by- 
no  means  necessary    to  effect   the    object. 
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That  when  the  defendant  sent  Walcott's 
warrants  to  Russell,  had  he  then  ordered 
Swan's  to  have  been  withdrawn,  and 
founded  each  person's  surveys  on  the  war- 
rants issued  to  him,  the  present  difficulty 
would  have  been  avoided;  and  he  would 
have  been  thus  cautious,  had  he  suspected 
Swan  or  M'Rae  of  base  principles,  or  sup- 
posed they  would  have  ascribed  such  prin- 
ciples to  him.  That  when  he  went  to 
survey  the  lands,  in  December  following, 
he  mig-ht  still  have  withdrawn  the  different 
entries,  and  removed  the  warrants  of  each 
person   to  the  land  intended  for  him : 

306  Bnt  to   this'*plan    the  following    ob- 
jections occurred ;  had  the  entry  made 

in  Swan's  name  in  September  been  with- 
drawn, that  might  possibly  have  let  in 
some  younger  claim  to  the  same  lands,  by 
entry  in  Kanawa ;  and,  if  not,  as  the  lands 
must  have  been  left  uncovered  by  an  entry 
in  Russell,  until  the  defendant  could  have 
travelled  to  I^ee,  withdrawn  the  entry  there 
made  in  Walcott's  name,  and  returned, 
some  other  person  might  have  covered  the 
lands*  by  entry  in  Russell  or  Kanawa, 
within  that  period.  That  to  prevent  these 
consequences,  and  save  himself  a  disagree- 
able ride  of  near  300  miles,  and  with  no 
other  motive,  the  defendant  determined  to 
transfer  the  entry  on  Swan's  warrants  to 
Walcott  on  the  surveyor's  entry  book,  in 
exchange  for  the  entry  on  Walcott's  war- 
rants in  Ltee  of  like  amount ;  and  endorsed 
a  memorandum  thereof  on  all  the  war- 
rants. After  which,  those  300,000  acres 
(the  entry  of  which  was  thus  transferred) 
and  350,000  acres  entered,  adjoining  in 
Walcott's  own  name,  were  re-entered  in 
his  name,  by  way  of  amendatory  entry  and 
then  surveyed.  That,  had  it  not  been  for 
the  confidence  the  defendant  placed  in  the 
complainants,  a  doubt  might  possibly  have 
snggested  itself  as  to  the  propriety  and 
validity  of  the  mode  of  proceeding,  adopted 
by  him.  But,  as  a  confi<^ence  existed,  and 
as  it  is  not  an  uncommon  practice  for  per- 
sons entrusted  with  warrants,  not  assigned 
to  them,  surveyors,  and  others  to  make 
transfers  of  entries  thereon ;  and  as  the  de- 
fendant was  more  than  a  common  agent, 
being  a  joint  proprietor  of  the  lands  to  be 
acquired  in  Swan's  name,  he  had  no  sus- 
picion, nor  does  he  admit,  that  he  exceeded 
his  powers,  particularly  as  the  transaction 
was  not  to  the  detriment,  but  for  the  ad- 
vancement of  the  complainant's  interest, 
and  tended  to  the  fulfillment  of  both  the 
defendants  contracts.  That,  in  order,  that 
the  return  of  Swan's  plats  should  not  be 
delayed,  the  defendant  advanced  the  sur- 
veyor's fees  out  of  his  own  pocket,  without 
having  received  them,   and  being  in- 

307  formed,    that  a   dispute  *would  arise 
respecting  the  lands,  he  wrote  to  the 

complainant  M'Rae  a  letter,  in  which  was 
the  following  passage;  *' Whatever  may  be 
your  determination  or  its  consequences,  it 
is  plain  you  ought  to  pay  fees  on  300,000 
acres  of  land,  if  you  are  entitled  to  so  much 
of  the  lands  surveyed  for  Mr.  Walcott,  he 
is  entitled  to  the  lands  surveyed  for  Mr. 
Swan,  and  the  latter  ought  to  be  registered 
at  your  expense,  as  the  former  was  at  his. 
1  therefore  trust  you  will  pay  Mr.  Price 
the  Register's  fees  on  300,000  acres.     It  may 


be  so  done  I  presume  as  to  have  no  effect 
on  the  question,  if  you  make  one ;  which  I 
hope  you  will  not.  I  have  also  a  right  to 
the  surveyor's  fees,  which  in  confidence  of 
being  re-imbursed,  I  have  advanced  out  of 
my  own  pocket."  That  the  complainants 
have  withheld  the  Register's  and  Surveyor's 
fees ;  although  they  ask,  that  300,000  acres 
of  land,  surveyed  and  registered  at  the 
charge  of  Walcott,  may  be  granted  to 
Swan.  That,  the  transfer  was  not  inju- 
rious to  the  complainants,  having  regard 
to  the  intrinsic  value  of  the  different  tracts 
of  land  surveyed ;  and  the  defendant  be- 
lieves, that  the  land,  acquired  in  Lee 
county,  is,  to  its  quantity,  among  the  most 
valuable  acquisitions  made  in  this  state ; 
since  the  last  openinp"  of  the  Land  Office : 
It  being  chiefly  land  susceptible  of  cultiva- 
tion, left  by  settlers  of  little  foresight,  and 
who  surveyed  small  dispersed  farms.  On 
the  contrary,  the  tract  in  the  fork  of  Sandy, 
is,  as  the  defendant  is  informed,  and  be- 
lieves an  assemblage  of  steep  hills ;  among 
which,  on  creeks,  are  some  narrow  bottoms 
covered  with  prior  claims.  That  to  satisfy 
the  complainants  of  the  attention  of  the 
defendant  to  their  interests,  an  affidavit,  to 
this  effect,  of  a  surveyor,  who  had  surveyed 
a  large  quantity  of  those  prior  claims,  en- 
tered in  the  office  of  Bourbon  in  Kentucky 
by  the  surveyor  of  Russell,  himself,  was 
transmitted  by  the  defendant  to  Pollard 
their  agent.     That,  the  complainants  haye 

been    deaf  to  the  information  given 
308      by     the    defendant.     Although     *the 

lands  lie  in  Kentucky  as  the  de- 
fendant is  convinced ;  and  he  gives  his  rea- 
sons for  thinking  so.  That  no  part  of  the 
defendants  conduct  towards  any  of  the  par- 
ties has  been  unfair,  or  unjust:  That,  in 
making  the  transfer  called  in  question,  he 
was  actuated  by  no  improper  motive ;  and 
only  substituted  an  easy  mode  of  affecting 
an  object,  in  itself  uncensurable  in  place 
of  a  troublesome  mode  of  effecting  the  same 
object.  That  the  object,  thus  effected,  was 
beneficial  to  those  who  complain,  if  they 
mean  no  unfair  advantage  of  any  other 
person ;  and  that  therefore  and  because  of 
the  usage  in  this  respect,  and  of  his  inter- 
est in  the  thing  transferred,  the  said 
transfer  ought  to  be  held  valid  and  the  in- 
junction dissolved.  But,  if  the  court  should 
be  of  opinion,  to  decree  the  lands  to  the 
complainants,  the  defendant  prays,  they 
may  be  compelled  to  take  them  as  a  com- 
plete satisfaction  of  his  contract  with 
them ;  and  that  he  may  be  exonerated  from 
any  responsibility  for  the  title  or  descrip- 
tion of  the  lands  in  question ;  as  they  are 
not  the  lands  he  has  procured  for  the  com- 
plainants. 
The  deposition  of  Pollard  is  as  follows, 
Sometime  in  the  month  of  September 
1795,  Alexander  Smyth  of  Wythe  county 
applied  to  me  and  informed  me  that  he 
knew  of  a  valuable  tvact  of  waste  and  un- 
appropriated land,  which  he  wished  to  ob- 
tain warrants  to  locate  on,  but  had  not  the 
means  of  procuring  them  and  therefore 
would  gladly  interest  me  in  the  business,  if 
I  would  furnish  warrants,  and  proceeded 
to  describe  the  lands  and  the  part  '''  " 
country  in  which  they  lay,  in  cc 
that  I    would   not   discover  it  to  i 
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person,  if  I  did  not  become  interest  mjaelf , 
on  having  my  assurance  that  I  would  not, 
he  informed  me  that  the  lands  lay  within 
the  forks  of  Sandy  river,  and  were  of  a  su- 
perior quality  to  any  that  had  been  taken 
up  for  a  considerable  length  of  time  and 
were  of  consequence  a  great  object  to  any 
person  who  had  the   means  of  adven- 

309  turing  in  ^business,  that  the  cause  of 
their  remaining  so  long  vacant  was 

owing  to  an  opinion  being  generally  had 
that  they  were  within  the  state  of  Kentucky, 
but  that  he  had  been  at  considerable  pains 
to  investigate  the  various  laws  which  es- 
tablished and  described  the  boundary  line 
between  Virginia  and  Kentucky  and  was 
fully  satisfied  that  the  land«  ^ere  within 
the  former  State. 

It  not  being  convenient  for  me  to  engage 
in  the  business,  and  knowing  that  a  large 
quantity  of  land  warrants  had  been  issued 
in  the  name  of  James  Swan  which  were  in 
the  hands  of  Alexander  M'Rae,  unlocated, 
I  informed  Mr.  Smyth  that  I  would  mention 
the  subject  to  a  friend  of  mine  who  I  knew 
had  warrants,  and  if  he  discovered  an  in- 
clination to  treat  I  would  then  introduce 
him,  which  Mr.  Smyth  consented  to.  On 
the  subject  being  mentioned  to  M'Rae  he 
desired  an  interview  with  the  other  imme- 
diately, and  after  being  together  some 
short  time,  Smyth  returned  and  informed 
me  that  M'Rae  would  noW  contract  with 
h^m  unless  he  would  give  a  general  war- 
rantee title  to  the  land,  and  although  he 
was  well  satisfied  in  his  own  mind  that  the 
title  would  be  good  he  had  determined  to 
take  counsel  before  he  would  bind  himself 
to  give  such  a  one  as  was  required,  he  ac- 
cordingly went  off  and  returned  in  some 
time  after,  informed  me  that  the  gentleman 
or  gentlemen  with  whom  he  had  advised 
after  examining  the  laws  on  the  sub- 
ject conceived  with  him  that  the  lands 
were  clearly  within  the  commonwealth 
of  Virginia,  and  that  he  had  determined 
to  engage  with  Mr.  M'Rae  on  the  terms  he 
had  proposed,  June  5th  1797. 

Another  witness  says  that  Walcott  ac- 
knowledged that  he  gave  the  other  defend- 
ant Smyth  four  cents  per  acre  inclusive  of 
land  warrants,  surveyors  and  registering 
fees,  for  all  the  land  in  dispute,  between 
the  above  parties  and  the  rest  of  the  land 
taken  up  by  the  said  Walcott  in  the  forks 
of  the  Sandy. 

310  '^here  are  amongst  the  exhibits  the 
agreement   between    Walcott,   Boothe 

and  Nichols;  that  between  M'Rae  and 
Smyth,  and  that  between  Walcott  and 
Smyth  together  with  copies  of  the  land 
warrants  indorsements,  transfers  &c. 

The  Court  of  Chancery  delivered  the  fol- 
lowing opinion.  '"That  from  the  agree- 
ment of  June  in  the  year  one  thousand 
seven  hundred  and  ninety  five,  between  the 
defendant  Alexander  Walcott  David  Booth 
for  himself  and  as  attorney  fcr  several  other 
people,  and  Austin  Nichols  of  the  one  part 
and  Alexander  Smyth  of  the  other  part, 
the  defendant  Alexander  Wolcott  and  his 
associates  derived  no  right  to  the  land  in 
controversy;  because  the  defendant  Alex- 
ander Smyth  had  no  such  right,  but  it  was 
in  the  commonwealth  until  it  should  be 
regularly  appropriated.     That   in   the  land 


office  treasury  warrants  which  authorized 
the  surveying  and  laying  off  land  for  the 
plaintiff  James  Swan,  the  words  ''this 
warrant  is -executed  H.  Smyth  8.  R.  C." 
were  a  legal  entry  of  the  land  in  contro- 
versy, for  the  benefit  of  that  plaintiff,  and 
gave  to  him  an  equitable  title  against  the 
commonwealth,  and  every  posterior  claim- 
ant under  it,  in  that  identical  land;  and 
that  the  surveyor  could  not  transfer  that 
right,  nor  could  the  defendant  Alexander 
Smyth,  transfer  it  except  as  to  his  own  in- 
terest in  one  sixth  part  of  the  said  land, 
without  authority  from  his  constituents. 
The  agreement  between  him  and  the  plain- 
tiff Alexander  M'Rae  of  September  in  the 
year  one  thousand  seven  hundred  and  ninety 
five,  did  not  in  terms  confer  that  authority, 
nor  is.  such  authority  implied  in,  nor  doth 
it  show  from  the  nature  of  the  agents  office, 
as  the  defendant's  counsel  insisted:  And 
therefore  the  Court  doth  adjudge  order  and 
decree,  that  the  defendant  Alexander  Wal- 
cott do  assign,  to  the  plaintiff  James  Swan, 
all  that  defendants  right  and  title  in  and 
to  three  hundred  thousand  acres  of  land, 
part  of  the  six  hundred  and  fifty  thousand 
acres  of  land  certified  to  have  been  sur- 
veyed for  him,  and  completed  the 
311  seventeenth  *day  of  December  one 
thousand  seven  hundred  and  ninety 
five  by  the  surveyor  of  Russell  county;  and 
that  the  defendant  William  Price,  or  the 
Register  of  the  Land  Office,  for  the  time 
being,  do  make  out  in  due  form  the  letters 
patent  of  the  Commonwealth,  to  be  pre- 
sented to  the  Grovernor  for  signature,  grant- 
ing, to  the  plaintiff  James  Swan,  the  said 
three  hundred  thousand  acres  of  land,  to  be 
holden  by  him  for  the  use  of  the  persons 
entitled  thereto,  by  the  articles  of  agree- 
ment, between  the  plaintiff  Alexander 
iSi'Rae  of  the  one  part,  and  the  defendant 
Alexander  Smyth  of  the  other  part,  of  the 
fourteenth  day  of  September  in  the  year 
one  thousand  seven  hundred  and  ninety- 
five."  That  Court  therefore  appointed 
commissioners,  **for  laying  off,  with  any 
surveyor  or  surveyors  whom  the  plaintiffs 
shall  think  fit  to  employ,  the  said  three 
hundred  thousand  acres  of  land,  in  the 
place  in  which  they  ought  to  have  been 
laid  off  by  virtue  of  the  entry,  for  the 
plaintiff  James  Swan,  if  the  defendant  Al- 
exander Smyth  had  not  undertaken  to 
transfer  the  entry  to  the  other  defendant ; 
and  in  such  manner  as  to  exclude,  in  cal- 
culating and  casting  up  the  contents  of  the 
area  of  the  plat,  all  prior  legal  claims:" 
And  decreed,  ''that  the  plaintiff  James 
Swan  should  within  two  months  from  that 
date,  release  all  his  right  and  title  in  and 
to  the  lands  entered  for  him  in  the  county 
of  lyee  by  the  defendant  Smyth."  Prom 
which  decree  the  defendant  Walcott  prayed 
an  appeal  to  this  Court. 

This  court  made  the  following  decree. 
"This  day  came  the  parties  by  their  coun- 
sel and  the  court  having  maturely  consid- 
ered the  transcript  of  the  record  and  the 
arguments  of  the  counsel,  is  of  opinion 
that  so  much  of  the  decree  aforesaid,  as  di- 
rects the  appellant  to  assign  to  the  appellee 
James  Swan  all  the  appellants  right  and 
title  to  the  lands  in  the  county  of  Russell, 
in  the  decree  mentioned,   before  the  appeK 
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lees  pay  to  the  appellant   the  money 

312  advanced  by  him  for  ^surveyor's  and 
register's  fees  on  account  of  the  said 

land,  is  erroneous:  And  that  the  said  de* 
cree  is  also  erroneous,  in  not  directing  the 
appellees,  on  receiving  the  assignment 
aforesaid,  to  release  and  discharge  Alexan- 
der Smyth,  in  the  proceedings  named,  from 
all  covenants  and  agreements  on  his  part, 
contained  in  the  articles  entered  into  by 
him  with  the  appellee  Alexander  M'Rae  on 
the  fourteenth  of  September  1795,  referred 
to  in  the  decree,  so  far  as  the  said  articles 
relate  to  the  quantity,  title,  soil,  or  de- 
scription of  the  lands  covenanted  to  be  lo- 
cate and  surveyed  for  the  appellees,  by 
the  said  Alexander  Sm^th.  But  that  there 
is  no  error  in  the  residue  of  the  said  de- 
cree. Therefore  it  is  decreed  and  ordered, 
that  so  much  of  the  said  decree,  as  is 
herein  stated  to  be  erroneous,  be  reversed 
and  annulled.  That  an  account  be  taken 
of  the  money  advanced  by  the  appellant 
and  Alexander  Smyth,  or  either  of  them, 
for  surveyor's  and  register's  fees:  and 
that,  on  payment  thereof  with  interest,  the 
appellant  assign,  to  the  appellee  James 
Swan,  all  the  appellants  right  and  title  in 
and  to  the  three  hundred  thousand  acres  of 
land,  part  of  the  six  hundred  and  fifty 
thousand  acres  of  land,  certified  to  have 
been  surveyed  for  him  and  completed  the 
seventeenth  day  of  December  1795  by  the 
surveyor  of  Russell  county:  And  that  after 
such  assifirnment  shall  have  been  duly  made, 
and  approved  by  the  Court  of  Chancery, 
that  the  appellees  release  to  Alexander 
Smyth  all  actions  and  suits,  and  fully  dis- 
charge him  from  all  his  covenants  contained 
in  the  agreement,  made  between  him  and 
the  appellee  Alexander  M'Rae  on  the  four- 
teenth of  September  1795,  before  mentioned, 
so  far  as  the  articles  relate  to  the  quantity, 
title,  soil,  or  description  of  the  lands  cove- 
nanted to  be  located  and  surveyed  for  the 
appellees  by  the  said  Alexander  Smyth, 
within  such  time  as  the  Court  of  Chancery 
shall  direct :  And  that  the  same  time 

313  be  allowed  the  appellee  *  James  Swan 
to    release   his   right  and  title  to  the 

lands  in  the  county  of  Lee,  according  to 
the  decree  of  the  said  Court  of  Chancery. 
That  the  residue  of  the  said  decree  be 
affirmed ;  and  that  the  appellees  pay  to  the 
appellant  his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  aforesaid  here." 


Higgenbotham  v.   Rucker. 

[April  Term,  180a] 
Exeartory    Umltstton— **Dyliiff  without    Issue.*'*— A 

man  malces  a  flft  of  slaves  to  his  dausrhter  and 
tbe  heirs  of  her  hody.  and  in  case  she  died  without 
issue,  that  is  children  of  her  body,  the  said  slaves 
to  return  to  the  grantor,  this  limitation  is  not  too 
remote  and  therefore  is  good. 

•Cxecotory    Uinltatlon— **Dyla|r    without  Issue.'*— 

The  principal  case  is  cited  with  approval  in  Bradley 
T.  Mosby,  3  Call  6B:  Wilklns  r.  Taylor.  5  Call  155: 
Griffith  ▼.  Thomson,  1  Lelfirh  Sfi;  Hill  v.  Burrow,  8 
Call  351.  Tbe  principal  case  is  distinffuished  in 
Bradley  V  Mosby,  S  Call  61. 

Tbe  principal  case  is  cited  in  Willcins  v.  Taylor,  5 
Call  IS6.  for  the  proposition  that,  a  limitation  over 
in  remainder  to  A.  after  the  death  of  B.  without 
issue.  Is  void,  as  being  too  remote.  The  principal 
ca.o«  is  cited  in  this  connection  in  Newby  v.  Blakey. 
SHen.  &M.  6a 

Saae—S«fiie—Restrlctloii— Personalty.— It  has  been 
held  that  tbe  fact  of  the  subsequent  limitation  be- 
ing made  to  the  j^riy  himself,  omitting,  words  of 


Detinue— Verdict  Plndluff   Joint    Vainest— Effect.— If 

in  a  declaration  for  several  slaves  laying  separate 
values,  the  jury  find  a  Joint  value  it  is  error,  and 
as  to  that  a  venire  facias  de  novo  will  be  awarded 
under  the  act  of  Assembly  in  order  to  ascertain 
the  separate  values. 

Higgenbotham  brought  detinue  in  the 
County  Court  against  Rucker  for  four 
slaves.  Plea  non  detinet  and  issue.  The 
jury  found  the  following  special  verdict, 
'*We  of  the  jury  fin^  that  in  January  1793 
the  plaintiff  was  possessed  of  the  slaves  in 
the  declaration  mentioned,  as  his  own 
proper  slaves.  We  also  find  that  on  the 
thirtieth  day  of  January  1793  the  defendant 
intermarried  with  the  plaintiffs  daughter, 
after  which  time  the  plaintiff  gave  to  his 
daughter  the  wife  of  the  defendant  the 
negroes  in  the  declaration  mentioned,  to 
her  and  the  heirs  of  her  body,  and  in  case 
she  died  without  issue,  that  is  children  of 
her  body,  the  said  negroes  to  return  to  the 
plaintiff.  We  also  find  that  in  less  than 
twelve  months,  after  the  gift  and  intermar- 
riage, the  plaintiffs  daughter  departed  this 
life  without  issue.  We  also  find  that  since 
the  n^^oes  in  the  declaration  mentioned, 
came  into  the  defendants  possession  they 
have  increased  one  in  number.  We  of  the 
jury  find  for  the  plaintiff  the  negroes  in 
the  declaration  mentioned,  in  case  the  law 
be  for  the  plaintiff,  if  to  be  had,  if  not  one 
hundred     and    fifty    pounds    damages;    if 

the  law  be  for  the  defendant  we  find 
314      *for   the    defendant."     The    County 

Court  gave  judgment  in  favour  of  the 
plaintiff,  for  the  slaves  and  damages. 

The  defendant  thereui>on  filed  a  bill  of 
exceptions  stating,  '*That  upon  the  courts 
deciding  the  question  of  law,  the  defend- 
ant, by  his  attorney,  moved  the  court  to 
award  a  venire  facias  de  novo,  because  he 
saith  that  the  verdict  rendered  by  the  jury 
in  this  case  is  so  defective  that  a  judgment 
ought  not  to  be  rendered  thereupon  inas- 
much as  the  jury  hath  not  severed  the  value 
of  the  several  negroes  in  the  declaration 
and  verdict  mentioned,  but  was  overruled 
by  the  court." 

The  defendant  appealed  from  the  judg- 
ment of  the  County  Court  to  the  District 
Court;  where  the  judgment  of  the  County 
Court'  was  reversed  with  costs:  And  from 
the  judgment  of  reversal  Higgenbotham 
appealed  to  this  court. 

Randolph  for  the  appellant.  The  obvious 
intention  of  the  donor  was  to  give  an  estate 
determinable  on  the  death  of  his  daughter 
without  any  issue  then  alive;  which  is  a 
reasonable  period  of  time,  and  therefore 
the  limitation  is  not  too  remote.  For  the 
jury  expressly  find  that  by  issue  he  meant 
children ;  which  confines  and  ties  up  the 
preceding  words,  heirs  of  her  body,  to  the 
time  of  her  own  death.  But  under  another 
point  of  view  the  limitation  over  is  good ; 
for  the  children  were  purchasers,  and  there- 
fore the  daughters   interest   was  merely  an 


limitation  (e.  g.,  heirs,  or  executors,  etc.).  Is  a  saffl- 
clent  restriction  in  case  of  ptrsonaltv-  2  Min.  Inst. 
(4th  Ed.)  443.  citing  the  principal  case:  Timberiake 
V.  Graves.  6  Munf.  174:  Greshams  v.  Gresham,  6 
Munf.  187:  James  v.  Mc Williams.  6  Munf.  301 :  Cordle 
V.  Cordle,  6  Munf.  4.5n:  Didlake  v.  Hooper.  Gilm.  194. 
The  principal  case  is  cited  in  this  connection  in 
Bradley  v,  Mosby,  3  Call  69. 

tSee  monographic  note  on  "Detinue  and  Replevin,'* 
appended  to  Hunt  v.  Martin,  8  Gratt.  578. 


327 


3  CALL 


Virginia  Rbports,  Annotatbd. 


816-318 


estate  for  life,  which  expired  at  her  death 
without  issue. 

The  joint  assessment  of  the  value  of  the 
slaves  is  not  erroneous.  Jenk.  Cent.  112; 
Lees  cas.  283,  5  Mod.  77;  or  if  wrong,  yet 
there  being  no  certainty,  whether  it  applied 
to  the  damages  for  detention  or  the  value, 
that  part  of  the  finding  is  nugatory ;  and 
therefore  under  the  act  of  Assembly  the 
court  may  award  a  writ  of  enquiry  to  assess 
the  value. 

315  *^Call   contra.     Submitted  the  ques- 
tion whether  it  had   not  been  already 

settled  both  in  England  and  this  country, 
that  the  joint  assessment  of  the  value  was 
erroneous. 

And  as  to  the  merits,  it  never  has  been 
doubted  that  such  a  limitation  as  this  was 
too  remote.  All  the  cases  both  in  Eng- 
land and  this  country  establish  it  beyond 
all  controversy.  Goodwin  v.  Taylor,  2 
Wash.  74.  Nor  has  it  ever  been  decided, 
in  any  case,  that  if  there  be  a  limitation 
to  one  and  the  heirs  or  issue  of  his  body, 
and  if  he  die  without  issue  remainder  over, 
that  the  remainder  is  good,  unless  there  be 
some  circumstance  or  expression  to  tie  it 
up  and  abridge  the  generality  of  the  first 
words,  2  Fonbl.  Eq.  327.  Neither  will  lit- 
tle circumstances  or  slight  expressions  be 
suflGicient;  but  they  must  be  such  as  afford 
a  fair  and  clear  demonstration.  1  Bro.  ca. 
Chy.  190.  Children  is  no  more  than  issue, 
and  issue  than  children.  Particularly 
where  no  child  was  born  at  the  time  of  the 
gift ;  and  therefore  the  insertion  of  that 
word  in  the  verdict  is  not  material.  Be- 
sides this  was  the  case  of  a  gift  in  the  life 
time,  and  therefore  less  latitude  is  to  be 
allowed,  than  in  the  case  of  a  will ;  which 
being  made  in  extremis,  the  court  makes 
some  allowance  for  the  testators  situation. 
Whereas  a  disposition  in  the  life  time  of 
the  donor  is  taken  to  be  made  with  more 
caution ;  because  the  grantor  might  have 
had  counsel  if  he  had  chosen  it. 

Randolph  in  reply.  I  admit  the  rule  as 
laid  down  by  Mr.  Call,  that  there  must  be 
something  to  confine  the  limitation  to  a 
reasonable  period  of  time;  but  I  contend 
that  this  is  done  in  the  present  instance ; 
for  the  word  children  does  it.  Especially 
as  that  is  a  word  of  purchase  and  particu- 
larly in  a  deed ;  so  that  the  difference  in- 
sisted on  is  in  our  favour.  The  court  will 
the  more  readily  adopt  my  construction ; 
because  the  intention  of  the  donor  was  rea- 
sonable. For  if  his  daughter  had  issue  he 
intended  they  should  have  the  benefit 

316  *of  the  estate;  but  if  not,  then,  in- 
stead of  its  going  to  strangers,  he  in- 
tended it  should  return  to  his  own  family 
again.  The  case  of  Dunn  v.  Bray  (1  Call's 
rep.  338),  in  this  court  contains  reasoning 
expressly    apposite    to  what  I  contend  for. 

Call.  That  case  was  determined  on  the 
authority  of  Pinbury  v.  Elkin  and  other 
cases  in  P.  Wms.  But  not  one  of  those 
cases  resembles  the  present. 

Cur,  adv.  vult. 

ROANE,  Judge.  The  first  question  I 
shall  consider  in  this  cause  is  upon  the  title 
to  the  slaves  mentioned  in  the  declaration. 

This  question  depends  upon  the  limita- 
tion over  to  Higgenbotham  as  found  by  the 
special  verdict.     The  clause  on   which    the 


question  depends  is  as  follows,  ^  'That  on 
the  30th  of  January  1793  the  defendant 
married  the  plaintiffs  daughter,  after  which 
the  plaintiff  gave  her  the  negroes  in  ques- 
tion to  her  and  the  heirs  of  her  body,  and 
in  case  she  died  without  issue,  that  is, 
children  of  her  body,  the  said  negroes  to 
return  to  the  plaintiff." 

It  is  a  clear  principle  that  a  limitation  of 
personal  estate  after  an  indefinite  failure 
of  issue  is  void,  as  tending  to  a  perpetuity ; 
but  it  is  also  a  principle  that,  with  respect 
to  personal  estate,  the  courts  incline  to  lay 
hold  of  any  words  which  tend  to  restrict 
the  generality  of  the  words  **dying  with- 
out issue,"  to  mean  *' dying  without  issue 
living  at  the  death." 

Thus  a  limitation  to  a  person  in  esse  for 
life,  after  a  dying  without  issue  is  good ; 
because  the  contingency  must  happen,  if 
at  all,  in  the  life  time  of  the  remainder- 
man; and  the  limitation  to  him  for  life 
restrains  the  generality  of  the  words  "dy- 
ing without  issue."  Otherwise  if  the  lim- 
itation had  been  to  him  in  fee  or  in  tail ;  in 
that  case  there  would  be  no   such   re- 

317  striction     and   the   limitation    *over 
would  be  void.     My  opinion  upon  the 

particular  principle,  formed  on  thorough 
investigation,  was  expressed  in  this  court 
in  the  case  of  Pleasants  v.  Pleasants;  * 
and  that  opinion  I  now  wish  to  be  under- 
stood to  refer  to  and  adopt. 

There  is  a  circumstance  in  this  case 
which  appears  to  me  to  have  this  restric- 
tive operation ;  that  is  to  say,  that  the 
negroes  are  to  return  back  to  the  plaintiff 
in  the  event  of  the  daughters  dying  with- 
out children. 

It  is  here  to  be  observed,  that  the  limita- 
tion is  to  the  plaintiff  himself.  It  is  not 
to  his  heirs  or  re  pre  sen  tat  iv^^,  and  it  can- 
not reasonably  be  inferred  to  have  been 
the  donors  intention  that  the  negroes 
should  revert  to  his  representatives  at  a 
remote  distance  of  time.  This  limitation 
then  is  similar  to  the  limitation  for  life 
before  spoken  of;  and  restrains  the  gen- 
erality of  the  words  "issue  of  her  body," 
to  an  event  within  the  period  of  a  life  in 
being. 

Without  resorting  further  to  the  standard 
of  general  principles  for  the  decision  of  this 
point,  there  is  a  case  from  1  Wms.  534; 
Hughes  V.  Sayer,  which  seems  decisive  of 
this  case ;  where  C  having  two  nephews  A 
an'd  B,  divised  his  personal  estate  to  them, 
and  if  either  die  without  children  then  to 
the  survivor.  Here  dying  without  children 
was  restrained  to  mean  without  children 
then  living ;  because  the  immediate  limita- 
tion over  was  to  the  surviving  devisee, 
as  in  the  case  at  bar  the  immediate  limita- 
tion over  was  to  the  surviving  father;  and 
the  case  of  Nichols  v.  Skinner,  Prec.  Ch. 
528,  is  upon  the  same  principle,  and  is  per- 
haps still  stronger,  as  the  word  issue  is 
there  restrained  on  the  same  reason  with 
the  word  children  in  the  case  just  mentioned 
from  Peerc  Williams. 

My  opinion  then  is  that  the  title   of   the 
slaves  in  question  is  in  the  present   appel- 
lant. 

318  *But     the   verdict   of   the    jury    is 


♦Vid.  The  next  case. 
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erroneous,  in  finding  the  value  of  the 
slaves  aggregately,  which  was  certainly 
meant  to  be  done  here  under  the  word 
''damages.'*  The  judgment  of  the  County 
Court  is  therefore  erroneous  as  to  this 
point;  and  in  not  awarding  a  venire  facias 
de  novo  to  ascertain  the  separate  value  of 
the  slaves.  Consequently  I  think  that 
the  judgment  of  the  District  Court  revers- 
ing that  of  the  County  Court  in  toto  ought 
to  be  reversed,  and  a  judgment  agreeable 
to  the  ideas  above  mentioned  entered. 

FLEMING  and  CARRINGTON,  Judges. 
Of  the  same  opinion. 

LYONS,  Judge.  The  intention  clearly 
was  that  the  slaves  should  return  to  the 
grantor  in  the  event  of  the  daughters  dying 
without  leaving  any  children ;  which  was 
a  reasonable  period,  and  if  a  Court  of  Ekjuity 
had  been  called  upon  to  execute  the 
agreement  the  conveyance  would  have  been 
in  that  form.  The  intention  was  rational, 
and  the  limitation  confined  within  proper 
limits.  Therefore  there  is  no  question 
upon  the  title.  But  there  ought  to  have 
been  a  new  writ  of  enquiry  in  order  to  as- 
certain the  values  of  the  slaves.  I  think 
therefore  that  the  judgment  of  the  District 
Court  should  be  reversed ;  and  that  of  the 
County  Court  affirmed  as  to  the  title,  but 
reversed  also  as  to  the  damages ;  and  that 
a  new  writ  of  enquiry  should  be  awarded 
to  ascertain  the  values  of  the  slaves. 

Per  Cur.  The  Court  is  of  opinion,  that 
the  judgment  of  the  District  Court  is  erro- 
neous. Therefore,  it  is  to  be  reversed  with 
costs;  and  this  Court,  proceeding  to  give 
such  judgment  as  the  said  District  Court 
ought  to  have  given,  is  of  opinion,  that  the 
judgment  of  the  County  Court  is  erroneous, 
in  not  awarding  a  writ  of  enquiry  to  ascer- 
tain the  separate  prices  or  values  of  the 
slaves  in  the  declaration  mentioned,  the 
jury  having  found  the  value  of  all  the  slaves 
in  a  gross  sum.  Therefore  that  judg- 
319  ment  is  also  to  be  reversed ;  *and  the 
snit  is  to  be  remanded  to  the  County 
Court,  for  a  writ  of  enquiry  to  be  awarded, 
to  ascertain  the  separate  prices  of  the 
slaves;  and  after  the  execution  of  such 
writ  of  enquiry,  for  judgment  to  be  en- 
tered, for  the  appellant,  for  the  slaves,  or 
their  respective  prices. 


Pleasants  v.  Pleasants. 

[April  Term.  1800.] 

PerfMtultlcsaiHl  Executory  Umltstloiis.*— The  doc- 
trine of  perpeiuities  and  executory  limitations 
considered. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery  in  a  suit  brought 
by  Robert  Pleasants  son  and  heir  of  John 
Pleasants  deceased  against  Charles  Logan, 

^Ezccotory  Limitation— Dytag  withoat  Imoo.— In 
Hieffenbotbam  ▼.  Rncker,  2  Call  816.  the  opinion  in 
tbe  principal  case  is  adopted  as  authority  for  the 
followtnir  proposition,  a  limitation  to  a  person  in 
iu*  for  life,  after  dyinsr  without  issue  is  srood, 
hecaose  the  continffency  must  happen,  if  at  all.  in 
Che  lifetime  of  the  remainderman;  and  the  limita- 
tion to  him  for  life  restrains  the  generality  of  the 
words  "dyin^  withoat  issne.**  It  is  otherwise  if  the 
limitation  is  to  him  in  fee  or  in  tail:  in  that  case 
there  will  be  no  such  restriction  and  the  limitation 
OTer  will  be  void.  See  also,  citing  the  principal 
ca&e.  for  this  proposition,  Royall  ▼.  Eppes.  2  Munf. 
tfl:  Wilkins  v.  Taylor,  6  Call  156,  where  it  is  said 
a  limitation  over  in  remainder  to  A.  after  the  death 
of  B.  without  issue,  is  void,  as  beinsr  too  remote. 


Samuel  Pleasants  junior  Isaac  Pleasants 
and  Jane  his  wife,  Thomas  Pleasants  junior 
and  Margaret  his  wife,  Elizabeth  Pleas- 
ants, Robert  Langley  and  Elizabeth  his 
wife,  Margaret  Langley,  Elizabeth  Langley 
the  younger,  and  Anne  May.  The  bill 
states,  that  the  said  John  Pleasants  by  his 
last  will  devised  as  follows,  ^  *my  further  de- 
sire is,  respecting  my  poor  slaves,  all  of 
them  as  I  shall  die  possessed  with  shall  be 
free  if  they  chuse  it  when  they  arrive  to 
the  age  of  thirty  years,  and  the  laws  of  the 
land  will  admit  them  to  be  set  free  without 
their  being  transported  out  of  the  country. 
I  say  all  my  slaves  now  born  or  hereafter 
to  be  born,  whilst  their  mothers  are  in  the 
service  of  me  or  my  heirs,  to  be  free  at  the 
age  of  thirty  years  as  above  mentioned,  to 
be  adjudged  of  by  my  trustees  their  age." 
That  the  said  John  Pleasants  in  a  subse- 
quent part  of  his  will  devised  to  the  plain- 
tiff eight  of  the  said  slaves  upon  the  same 
condition,  that  he  should  allow  them  to  be 
free  if  the  laws  of  the  land  would  admit  of 

it.  That  the  testator  then  devised  to 
320      his  grandson  Samuel  Pleasants  *one- 

third  part  of  his  slaves  not  otherwise 
disposed  of,  on  the  same  conditions  on 
which  he  devised  the  said  eight  slaves  to 
the  plaintifiP.  That  the  testator  devised  to 
his  daughters  Elizabeth  Langley  the  use 
of  all  the  slaves  conveyed  to  him  by  Robert 
Langley  and  also  the  slaves  sold  by  the 
said  Robert  lUangley  to  John  Hunt  or  Sam- 
uel Gordon  during  the  term  of  her  natural 
life,  and  after  her  death  to  her  children 
upon  the  same  limitations  and  conditions 
relative  to  their  freedom,  as  are  mentioned 

Slaves  — Piitnro    Enuiaclpstlon— Validity.— In    the 

principal  case  a  testator  devised  certain  slaves  on 
condition  that  the  legatees  should  manumit  them 
whenever  the  laws  would  permit  manumission,  and 
it  was  held  that  tbe  legatees  took  an  estate  in  the 
slaves  liable  to  be  defeated  by  such  continflrency. 
Upon  this  question  of  the  future  emancipation  of 
slaves  the  principal  case  is  cited  and  approved  in 
Manns  v.  Oivens.  7  Leirh  715:  Wood  v.  Humphreys. 
ISQratt  841.  842.  846,  847.  861.  866.  860.  361;  Osborne  v. 
Taylor.  12  Qratt.  182:  Charles  v.  Hunnicutt,  5  Call  817. 
818,  827.  828,  880.  which  case  holds  that  a  devise  by  a 
Quaker,  in  1781.  of  his  slaves  to  the  monthly  meet- 
luflT.  of  which  he  was  a  member,  to  be  manumitted 
by  such  persons  as  they  should  appoint,  was  a  ffood 
devise. 

In  the  second  headnote  of  Moses  v.  Denisrree,  6 
Rand.  560,  it  is  said,  the  devise  in  PUatanU  v.  PUm- 
ants,  was  supported,  because  the  testator  did  not  at- 
tempt to  vest  a  riflrht  to  freedom  in  violation  of  law. 
but  directed  that  his  slaves  should  have  their 
freedom,  whenever  the  laws  would  permit  it.  and 
created  a  trust  to  support  it:  and  that  case  has  car- 
ried the  doctrine  far  enough.  But,  where  either  a 
deed  or  will,  made  before  May,  1782,  emancipates  a 
slave  absolutely  and  without  condition,  although 
the  freedom  is  to  take  effect  at  a  future  time,  it  is 
unlawful,  and  therefore  void. 

Some— 5«ne—lBcre«se.— The  question  as  to  whether 
the  increase  of  slaves  who  are  manumitted  infuiuro 
are  also  entitled  to  their  freedom,  seems  to  depend 
upon  the  intention  of  the  testator.  See.  cltiufir  the 
principal  case,  Maria  v.  Surbausrh,  2  Rand.  282,  244. 
246;  Osborne  v.  Taylor,  12  Gratt  128  (see  note); 
Hunter  v.  Humphreys.  14  Gratt  297:  foot-note  to 
Binford  V.  Robin.  1  Gratt.  827. 

Same- 3filt  for  Freedom.  —  Negroes  recovering 
freedom  by  suit  in  forma  pauperis,  cannot,  in  any 
case  recover  profits  or  damages.  Paup  v.  Minsro.  4 
Leiffh  163.  citlnff  the  principal  case  at  pp.  176.  184. 
See  also,  cltinsr  the  principal  case,  Osborne  v.  Taylor, 
12  Gratt.  180;  foot-note  to  Peter  v.  Harg-rave,  6 
Gratt  12. 

Some- Bmsnclpstlon— Election  by  Slave.— See  the 
principal  case  cited  in  Bailey  v.  Poindexter,  14 
Gratt  198, 104:  dlssentln?  opinion  of  Moncurb,  J.,  in 
the  same  case.  pp.  204, 206  (see  foot-note) :  Williamson 
V.  Coalter.  14  Gratt  404.  See  principal  case  cited  in 
Gregory  v.  Bausrh.  2  Leisrh  601. 
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The  withdrawing  of  the  plea  of  payment 
did  not  alter  the  merits  of  the  case,  under 
the  other  plea ;  which  admitted  the  residue 
of  the  demand,  by  omitting  to  answer  it. 

Call  contra.  The  last  position  does  not 
satisfy  the  objection  to  the  plea,  on  account 
of  its  offering  only  a  partial  answer,  to 
the  demand  set  forth  in  the  declaration; 
because  it  makes  the  issue  immaterial,  and 
produces  the  necessity  of  a  repleader;  as 
happened    in  the  case  of  Baird  y.  Mattox. 

Cur.  adv.  vult. 

LYONS,  Judge.  Delivered  the  resolution 
of  the  court,  that  the  plea  was  clearly  bad, 
in  point  of  form ;  and   therefore   was   very 

?roperly  overruled  by  the  District  Court, 
^hat  the  defendant  might  have  given  the 
tender  in  evidence,  under  the  plea  of  pay- 
ment in  order  to  have  extinguished  the  in- 
terest, subsequent  to  the  tender ;  but  having 
omitted  to  do  so,  and  having  withdrawn 
his  plea  of  payment,  he  had  relinquished 
the  evidence,  and  could  not  now  be  received 
to  make  an  objection  upon  the  ground  of  a 
right  which  he  had  voluntarily  waived. 

ROANE,  Judge.  The  last  clause  in  the 
act  of  1781,  appears  applicable  only  to  debts 
contracted  during  the  existence  of  paper 
money;  and  not  to  such  as  this  which 
existed  long  before. 
Judgment  Affirmed. 


284      '^Dunlop  v.  The  Commonwealth. 

[April  Term.  1800.1 

Escheat  for  Want  of  Heirs— Inqutoitlon— Requisites— 
Quaere.— Quere,  Whether  an  iDqniaition  finding-  an 
escheat  for  want  of  heirs,  shonld  not  say  in  ex- 
press words  that  the  deceased  died  without  heirs? 

Some— Same— When  Amicus  Curtae  Moves  to  Quash. 
—An  amicus  cnrlae  cannot  move  to  quash  an  Inqui- 
sition of  escheat  unless  he  either  has  an  interest 
himself  or  represents  somebody  who  has. 

Same— Amicus  Curtae— Rl^rht  to  Appeal.*— An  ami- 
cus curiae  cannot  appeal. 

This  was  an  inquisition  of  escheat,  for 
the  want  of  heirs,  dated  26th  July  17%.  It 
finds  that  Thomas  Jackson  was  in  his  life 
time  seized  of  the  premises,  and  that  he 
died  in  17  without  will,  **Or  in  any  other- 
wise disposing  of  the  said  land,  and  that 
no  person  hath  ever  since  claimed  the  said 
land  either  as  a  lineal  or  collateral  heir  to 
the  said  Thomas  Jackson  deceased." 

In  April  1796  Dun  lop  as  amicus  curiae 
moved  the  District  Court  to  quash  the  in- 
quisition which  they  refused.  The  court 
not  having  jurisdiction  thereof.  Where- 
upon he  filed  a  bill  of  exceptions  which 
stated  the  inquisition,  and  motion  to  quash 
it ;  because  the  clerk  of  the  court  had  issued 
no  certificate  to  the  escheator  respecting 
the  said  inquest;  but  that  the  motion  was 
opposed,  1.  Because  the  inquisition  had 
been  duly  returned  into  the  clerks  office  and 

*Amlcus  Curiae- Riffht  to  Appeal.— That  an  amicus 
curia  is  not  entitled  to  an  appeal,  the  principal  case 
is  cited  and  approved  in  Board  of  Supervisors  v. 
Gorrell.  SO  Gratt.  522.  and  note-,  French  v.  Com.,  5 
Leifirh  517,  518:  Sayre  v.  Grymes,  1  H.  &  M.  407. 

And  in  Williamson  v.  Hays,  25  W.  Va.  616.  ciUn?  the 
principal  case,  it  is  said,  the  court  oug-ht  not  to  per- 
mit any  person  to  be  made  a  party  defendant,  so 
as  to  ffive  him  the  riffhtto  obtain  a  writ  of  error 
to  the  Judsrment  of  the  court,  if  such  person  have 
no  Interest  in  the  subject-matter  before  the  court, 
except  such  interest  as  he  has  in  common  with  all 
other  members  of  the  community.  See  mono- 
flrraphic  note  on  "Appeals.** 


had  remained  there  ever  since,  without  any 
person  having  traversed  it,  or  put  in  or 
shewn  any  monstrans  de  droit,  or  petition 
of  right  within  six  months  next  after  the 
time  of  finding  the  said  inquest.  2.  Be- 
cause the  court  had  no  jurisdiction  of  the 
cause,  unless  brought  before  them  by  a 
traverse  of  office,  monstrans  de  droit,  or 
petition  of  right.  And  that  the  court  being 
divided,  the  motion  was  overruled. 

Dunlop  appealed  from,  the  judgment  of 
the  District  Court  to  this  Court. 

Randolph  for  the  appellant.  The  inquisi- 
tion, having  omitted  to  state  that  the  de- 
cedent died  without  heirs,  is  clearly  bad; 
and  an  amicus  curiae  might  suggest  it  to  the 
court,  in  order  that  it  might  be  quashed 
and  a  new  one  taken,    so  as   to   pre- 

285  vent  *its  being  set  aside  at  a  future 
day,  and  purchasers,  under  the  com- 
monwealth, from  being  injured.  The  lapse 
of  time  made  no  difference;  as  no  certifi- 
cate had  been  granted  by  the  clerk,  and 
therefore  it  was  in  the  nature  of  a  matter 
still  depending  before  the  court,  who  had 
a  right  to  controul  the  granting  of  the  cer- 
tificate prior  to  its  emanation.  Besides  it 
never  could  have  been  the  intention  of  the 
legislature  to  bar  the  claim  of  men  who 
were  not  informed  of  their  rights.  Else  a 
man,  who  happened  to  be  out  of  the  state 
on  the  day  of  taking  the  inquisition  and 
who  did  not  return  until  a  few  days  after 
six  months,  would  be  precluded  from  as- 
serting his  claim,  although  he  had  no  op- 
portunity of  being  informed  of  it. 

Nicholas  Attorney  General  contra.  The 
inquisition  finds  facts  tantamount  to  dying 
without  heirs ;  for  it  states  that  the  lands 
escheated  and  no  set  form  of  words  is  nec- 
essary. But  the  six  months  having  elapsed 
is  decisive ;  for  the  act  expressly  precludes 
all  objections  afterwards.  Nor  is  it  mate- 
rial that  no  certificate  had  issued ;  because 
that  was  the  omission  of  the  clerk,  which 
ought  not  to  prejudice  the  commonwealth. 
However,  at  any  rate,  an  amicus  curiae 
could  not  move  the  exception,  as  he  had  no 
interest  in  the  question  himself,  nor  made 
a  suggestion  on  behalf  of  any  person  who 
was  before  the  Court  and  concerned  in  in- 
terest.  Much  less  could  he  appeal ;  because 
he  sustained  no  injury,  and  therefore  could 
not  be.  aggrieved  by  the  Courts  not  heark- 
ening to  his  advice,  or  deciding  against  his 
opinion. 

Randolph  in  reply.  There  is  nothing 
tantamount  to  dying  without  heirs  found 
(even  if  that  were  sufficient,  which  it  is 
not;)  for  the  inference  drawn  by  the  jury 
was  not  warranted  by  the  facts  which  they 
had  previously  stated.  Any  person  may 
give  an  appeal  bond;  and  the  court  will 
presume  that  the  amicus  curiae  either  had  an 
interest  himself  or  represented  somebody 
who  had. 

286  *IyYONS,  Judge.  Delivered  the 
resolution  of  the  Court,  that,  the  ap- 
peal should  be  dismissed ;  because  it  had 
been  improperly  granted;  and  that  the 
amicus  curiae  could  not  move  to  quash  an 
inquisition,  when  it  did  not  appear  that  he 
had  any  interest  himself,  or  represented 
any  person  who  had. 

Appeal  Dismissed. 
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Nelson  v.  Anderson. 


[April  Term,  180a] 

Appeal  Bond— Secniity— Bxoiierattoii.~M.  appeals 
from  a  Judarment  obtained  aflraiust  bim  by  A.  in 
tbe  county  conrt:  N.  Joins  M.  in  tbe  appeal  bond: 
Then  M.  dies  and  the  appeal  abates,  without  beinff 
revired.    N.  is  exonerated. 

Anderson  brought  actions  of  debt  in  the 
District  Court  against  Nelson  as  security 
to  Maury  upon  two  appeal  bonds  dated  De- 
cember 1st  1786.  The  conditions  of  which, 
after  reciting  the  judgments  appealed  from, 
proceeded  thus.  **Now  if  the  said  Walker 
Maury  shall  effectually  prosecute  the  said 
appeal,  perform  the  judgment  of  the  Gen- 
eral Court,  and  pay  all  costs  and  damages 
which  shall  be  awarded  by  the  said 
General  Court,  in  case  the  judgment 
aforesaid  shall  be  affirmed,  then  the  above 
obligation  to  be  void  otherwise  to  remain 
in  full  force  and  virtue."  The  plaintiff 
assigned  for  breaches  of  the  conditions, 
''That  Walker  Maury  named  in  the  said 
condition  did  not  effectually  prosecute  the 
appeal  mentioned  in  the  said  condition 
according  to  the  form  and  effect  thereof." 

The  defendant  took  oyer  of  the  bond  and 
condition;  and  plead,  ''That  the  said 
Walker  Maury  departed  this  life  before  the 
trial  of  the  appeal,  for  the  effectual  prose- 
cution of  which,  this  defendant  is  charged 
by  the  plaintiffs  declaration  to  have 
•  bound  himself,  and  the  failure  in  the 
287  *same,  on  the  part  of  the  said  Walker 
Maury  is  assigned  as  the  breach  of 
the  condition  of  the  writing  obligatory  in 
the  plaintiffs  declaration  mentioned, 
whereby  an  abatement  of  the  said  appeal 
was  adjudged  by  the  court,  before  whom 
the  said  appeal  was  depending  on  the  fifth 
day  of  May  1790,  at  which  time  and  at  all 
times  since,  no  revival  of  the  said  appeal 
has  been  adjudged  or  effected.  Wherefore 
he  says  that  he  ought  not  to  be  charged  &c. 
All  which  he  is  ready  to  verify ;  wherefore 
he  prays  judgment  Ac."  General  demur- 
rer thereto  by  the  plaintiff;  and  joinder. 

The  second  bond,  the  pleadings,  demur- 
rer and  joinder  are  in  all  respects  the  same 
as  the  first,  except  that  in  the  plea  the 
words  '*and  the  failure  in  the  same,  on  the 
part  of  the  said  Walker  Maury  is  assigned 
as  the  breach  of  the  condition  of  the  writ- 
ing obligatory  in  the  plaintiffs  declaration 
mentioned,"  are  omitted. 

The  District  Court  gave  judgment  for 
the  plaintiff;  and  Nelson  appealed  to  this 
court. 

Call  for  the  appellant.  It  is  generally 
true  that  the  act  of  God  excuses  the  per- 
formance of  a  condition ;  and  there  is  the 
same  reason  for  it  in  this  as  in  other  cases ; 
because  it  was  no  more  practicable  for  the 
obligor  to  have  done  the  act  in  this  than 
in  any  other  case.  If  a  bond  be  given  to 
appear  and  defend  a  suit,  and  the  de- 
fendant dies  before  the  appearance  day 
the  securities  are  discharged ;  and  the  rea- 
son is  the  same  here,  for  the  undertaking  is 
personal,  that  he  will  prosecute  the  appeal, 
and  not  suffer  a  voluntary  nonsuit.  The 
appellees  should  have  sued  a  scire  facias, 
to  revive  the  appeal,  and,  not  having  done 
«o.  they  waived  the  benefit  of  the  security. 
For  in  principle  it  stands  upon  the  same 
ground,  as  an  appeal  not  brought  up  in  two 
terms;  in    which   case    the   appellee,    who 


might  have  brought  it  up  and  had  dam- 
ages, cannot  afterwards  pray  them ;  because 
said  the  court  he  has  his  advantages 
288  in  not  doing  *so,  as  the  delay  has 
prevented  a  supersedeas  or  writ  of 
error;  and  similar  motives  might  have 
actuated  the  appellee  in  this  case.  If  the 
appellee  meant  to  insist  on  his  security,  it 
was  his  duty  to  have  sued  out  a  scire 
facias ;  because  the  executor  might  not  have 
known  of  the  judgment.  The  case  resem- 
bles that  of  bail  in  error,  who  are  not  liable 
if  the  principal  dies  before  the  decision  in 
the  court  of  error.  5  Vin.  ab.  528;  Roll. 
rep.  329.  The  like  principle  was  asserted 
in  this  court  in  Keel  v.  Herberts  ex'rs,  1 
Wash.  138.  Which  expressly  decides,  that 
the  non  continuance  of  the  suit  after  the 
death  of  one  of  the  parties  does  not  forfeit 
the  bond.  For  if  so,  the  executors  might 
have  brought  suit  upon  the  bond  in  that 
case.  The  same  idea  is  pursued  by  the 
court  in  12  Mod.  380;  where  it  is  said,  that 
nothing  but  an  actual  determination  of  the 
cause  by  the  voluntary  act  of  the  party, 
or  the  judgment  of  the  court  will  render 
the  securities  liable. 

Wickham  contra.  The  rule  that  the  act 
of  God  shall  excuse  the  performance  of  the 
condition,  only  applies  in  those  cases, 
where  the  executors  cannot  do  the  act  which 
is  stipulated  for,  as  ia  the  case  of  the  bond 
for  appearance ;  but  wherever  the  act  may 
be  performed  by  the  executor,  it  is  neces- 
sary that  he  do  it,  or  the  bond  is  forfeited. 
Now  here  the  executor  might  have  pros- 
ecuted the  appeal;  and  having  failed  to 
do  so,  the  condition  of  the  bond  is  broken. 
The  case  of  the  appeal,  which  has  not  been 
brought  up  within  two  terms,  does  not 
apply ;  because  the  appellee  could  have  no 
such  advantages  here  as  in  that  case,  inas- 
much as  the  executors,  if  there  was  any  er- 
ror, might,  notwithstanding  the  abatement, 
have  obtained  a  supersedeas  or  writ  of  er- 
ror. Nor  was  it  necessary  for  the  appellee 
to  have  sued  a  scire  facias  in  order  to  have 
apprized  them  of  the  appeal,  for  the  law 
does  not  admit  them  to  have  been  ignorant 
of  it.  And  if  the  debtor  had  died  insolvent 
so  that  no  body  would  administer  on  his 
estate,  then  the  appeal  could  not  have 
289  been  renewed.  *The  case  of  Keel  v. 
Herberts  ex'rs,  was  decided  without 
argument;  but,  in  addition  to  that,  the 
first  supersedeas  was  not  served,  and  so  no 
hindrance  to  the  execution.  Two  objec- 
tions appear  to  have  been  taken  in  the  case 
in  Roll,  one  was  decided  against  the  se- 
curity, and  the  other  merely  given  up  by 
the  court.  The  case  in  12  Mod.  does  not 
apply;  because,  there,  the  suit  died  with 
the  party,  and  could  not  be  revived,  in  the 
name  of  the  executors. 

Call  in  reply.  It  was  expressly  decided 
in  the  case  in  Roll,  that  the  death  of  the 
principal  was  a  discharge  of  the  security ; 
but  the  cause  went  off,  upon  the  point  of 
prior  delay,  which  was  disclosed  by  the 
plea. 

Cur.  adv.  vult. 

LYONS,  Judge.  Delivered  the  resolution 
of  the  Court,  That  conditions  of  this  kind, 
where  the  act  was  to  be  performed  person- 
ally by  one  of  the  parties,  were  for  the 
benefit  of  the  obligors ;  who  stood  excused, 
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when  the  act  of  God  or  of  the  law  prevented 
the  performance.  Laughters  case,  5  Co. 
That  it  rested  on  the  same  footing  as  costs ; 
which  are  not  recoverable,  where  the  party 
dies  and  the  suit  abates,  unless  it  be  re- 
vived. That  the  party  here,  who  was  to 
perform,  being  dead,  it  was  impossible, 
that  the  stipulated  act  could  be  done  by 
him,  which  therefore  excused  the  security. 
But  as  the  condition  of  the  bond,  also,  was, 
.  that  he  should  pay  the  debt,  in  case  the 
judgment  should  be  affirmed,  if  an  affirm- 
ance had  taken  place  after  the  death  of  the 
principal,  the  securities  would  have  been 
liable ;  and  it  was  in  the  power  of  the  ap- 
pellee to  have  sued  a  scire  facias  and  ob- 
tained a  judgment  of  affirmance,  if  there 
was  no  error:  whereas,  it  was  not  in  the 
power  of  the  security  to  have  done  this; 
neither  could  he  have  compelled  the  execu- 
tor to  have  sued  a  scire  facias  and  revived 

the    appeal.     That    consequently,   as 
290      ''^the  appellee  might  have  done  it,  and 

the  security  could  not,  it  was  more 
reasonable,  that  the  appellee  should  suffer 
for  the  neglect,  than  that  the  security 
should :  Especially  when  it  was  considered, 
that  if  he  had  actually  sued  a  scire  facias, 
the  judgment  might,  perhaps,  have  been 
reversed.  So  that  although  the  security 
was  not  in  danger,  if  the  cause  had  been 
brought  to  a  hearing  in  the  Appellate  Court, 
he  might  be  rendered  liable  in  consequence 
of  the  neglect  to  obtain  the  scire  facias. 
Which  never  could  be  right.  That  the 
Court  was  therefore  of  opinion,  that  the 
judgment  should  be  reversed,  and  judgment 
entered  for  the  appellant  upon  the  demur- 
rer. 
Judgment  Reversed. 


Winston  v.  The  Commonwealth. 

[April  Term,  1800.] 

PorthcoBilnfl:  Bond— Several  Executions.*— One  forth- 
cominsr  boDd  taken  on  several  executions. 

Same— Two  Separate  Bonds.— Two  separate  bonds 
may  be  Included  In  one  Instrument. 

William  Overton  Winston  late  Sheriff  of 
the  county  of  Hanover,  John  Winston, 
Bickerton  Winston  and  James  Overton  se- 
curities for  the  said  William  O.  Winston ; 
and  Cecilia  Anderson  administratrix  of 
William  Anderson  deceased,  who  was  like- 
wise late  sheriff  of  the  county  aforesaid, 
and  Robert  Page  and  Mathew  Anderson, 
securities  for  the  said  Cecilia  Anderson, 
gave  a  bond  dated  the  26th  day  of  October 
1792  to  Parke  Goodall  then  present  sheriff 
of  the  said  county  in  the  penalty  of 
£15,S96.S,  10.;  **That  is  to  say,  the  said 
William  Overton  Winston  and  his  securi- 
ties aforesaid  in  the  sum  of  ten  thousand 
one  hundred  and  fifty  eight  pounds  fifteen 
shillings  and  the  said  Cecilia  '  Anderson 
and  her  securities  in  the  sum  of  five  thou- 
sand seven  hundred  and  thirty  seven 
291  pounds,  ten  *^shillings  and  ten  pence. 
To  the  payment  whereof  well  and 
truly  according  to  our  obligation  aforesaid, 
for  the  use  of  the  Commonwealth  of  Vir- 
ginia, We  bind  ourselves  our  heirs  executors 
and    administrators   jointly   and   severally 

♦The  principal  case  is  cited  and  approved  in  Wins- 
low  V.  Com.,  2  H.  &  M.  464.  See  monofirraphic  note  on 
"Statutory  Bonds"  appended  to  Goolsby  v.  Strother, 
21  Gratt.  107. 


firmly  by  these  presents."  The  condition 
was,  **That  whereas  the  said  Parke 
Goodall  as  present  sheriff  of  the  county 
aforesaid  by  virtue  of  two  writs  of  fieri 
facias  sued  out  from  the  General  Court  of 
this  state,  on  the  19th  day  of  June  1792  on 
behalf  of  the  Commonwealth  against  the 
estate  of  the  said  William  O.  Winston,  as 
former  sheriff  of  the  said  county  of  Han- 
over hath  seized  and  taken  into  his  hands 
certain  property  belonging  to  the  said 
William  O.  Winston  to  satisfy  the  common- 
wealth the  sum  of  one  thousand  three  hun- 
dred and  thirty  pounds  fourteen  shillings 
and  seven  pence  halfpenny,  for  the  revenue 
taxes,  the  interest  and  damages  thereon 
and  the  costs  due  from  the  said  William  O. 
Winston  as  late  sheriff  of  the  county  afore- 
said for  the  year  1787.  And  also  the  sum 
of  three  thousand  six  hundred  and  forty 
three  pounds  three  shillings  and  three 
pence  for  the  revenue  taxes,  the  interest 
and  damages  thereon,  and  the  costs  due 
from  the  said  William  O.  Winston,  as  late 
sheriff  of  the  county  aforesaid  for  the  year 
1788,  which  property  consists,  (setting-  it 
forth,)  and  whereas  the  said  Parke  Goodall 
as  present  sheriff  as  aforesaid,  by  virtue 
of  two  other  writs  of  fieri  facias  sued  out 
from  the  court  aforesaid,  on  the  9th  day  of 
July  1792,  on  behalf  of  the  commonwealth 
aforesaid  against  the  estate  of  the  said 
William  Anderson  as  former  sheriff  of  the 
said  county,  hath  seized  and  taken  into  his 
hands  certain  property  of  the  estate  of  the 
said  William  Anderson,  to  satisfy  the 
commonwealth,  the  sum  of  two  thousand 
three  hundred  and  sixty  three  pounds,  thir- 
teen shillings  and  ninepence,  for  the  Rev- 
enue Taxes  the  interest  and  damasres 
thereon,    and    the     costs     due     from     the 

said  William  Anderson  as  late  sheriff 
292     ,*of  the  county  aforesaid  for  the    year 

1789.  And  also  the  sum  of  four  hun- 
dred and  forty  four  pounds  nineteen  shil- 
lings and  ten  pence  for  the  revenue  taxes, 
the  interest  and  damages  thereon  and  the 
costs  due  from  the  said  William  Anderson 
as  late  sheriff  of  the  county  aforesaid  for 
the  year  1790,  which  property  consists  (set- 
ting it  fortb)  and  whereas  by  an  act  of 
the  commonwealth  aforesaid  passed  on  the 
day  of  this  present  month  October,  the 
said  executions  are  suspended  until  the  first 
day  of  December,  which  shall  be  in  the 
year  1793,  provided  the  aforesaid  William 
O.  Winston  and  Cecilia  Anderson,  admin- 
istratrix as  aforesaid,  shall  give  bond  with 
approved  security  to  the  sheriff  of  the 
county  aforesaid,  for  the  forthcoming  of 
their  property  (by  him  taken  in  execution) 
on  the  said  first  day  of  December,  1793. 
Now  if  the  said  William  O.  Winston  shall 
on  the  said  first  day  of  December  1793,  de- 
liver at  Hanover  courthouse  unto  the  said 
Parke  Goodall,  as  sheriff  as  aforesaid,  the 
property  taken  for  him  as  aforesaid,  then 
the  above  obligation  (so  far  as  relates  to 
him)  the  said  William  O.  Winston  and  his 
securities  shall  be  void,  otherwise  to  re- 
main in  full  force  and  virtue.  And  also  if 
the  said  Cecilia  Anderson  Ac."  in  the  same 
manner  as  in  the  case  of  Winston. 

Upon  this  bond  the  Auditor  gave  William 
O.  Winston  notice  that  he  should  move  for 
judgment     against    him,    John     Winston, 
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Joseph  Winston,  Bickerton  Winston,  and 
James  Overton  **on  a  bond  dated  the  twenty 
sixth  of  October  1792,  conditioned  for  the 
forthcoming  of  certain  property  therein 
mentioned  seized  and  taken  by  Parke  Good- 
all  sheriff  of  Hanover,  by  virtue  of  two 
fieri  facias' s  issued  from  the  Greneral  Court 
clerk's  ofiBce  against  your  estate." 

Similar    notices    were    given    to  Joseph 
Winston,  Bickerton  Winston,  James  Overton 
and  John  Winston. 

293  *^The  General  Court  gave  judgment, 
upon  the  bond  and  notices   aforesaid, 

against  the  defendants,  who  obtained  a 
writ  of  supersedeas  thereto  from  this  Co  art. 

Warden  and  Randolph  for  the  plaintiffs 
in  the  supersedeas.  The  notice  is  insuffi- 
cient, as  it  does  not  state  that  the  execu- 
tions issued  at  the  suit  of  the  common- 
wealth, or  at  whose  instance  the  motion 
was  to  be  made.  Neither  does  it  mention 
the  penalty  or  the  sum  in  the  condition,  nor 
the  names  of  all  the  obligors,  or  to 
whom  the  bond  was  payable.  One  forth- 
coming bond  cannot  be  taken  on  two  or 
more  executions ;  and  therefore  a  summary 
judgment  could  not  regularly  be  entered  on 
it.  The  penalty  of  the  bond  involves  un- 
certainty, for  first  the  whole  jf  15,8%.  S.  10. 
is  stated,  and  then  the  obligors  are  bound 
in  separate  parcels,  and  lastly  the  aggre- 
gate sum  is  taken  again.  The  act  of  As- 
sembly concerning  forthcoming  bonds  says 
they  shall  be  payable  to  the  creditor.  But 
here  the  commonwealth  was  creditor,  and 
yet  the  bond  is  payable  to  Good  all ;  and  al- 
though it  is  afterwards  said  to  the  use  of 
the  commonwealth  that  will  not  satisfy  the 
law.  The  day  appointed  in  the  condition 
of  the  bond  for  the  sale  of  the  property 
was  Sunday ;  which  is  not  a  juridical  day ; 
and  a  performance  of  the  condition  would 
have  been  illegal. 

Nicholas,  Attorney  General,  contra.  The 
notice  is  good,  for  all  that  is  required  is, 
that  the  defendants  should  know  on  what 
bond  the  motion  will  be  made,  and  any  de- 
scription answering  that  end  is  enough. 
Here  the  defendants  were  sufficiently  ap- 
prized of  the  bond  on  which  the  Auditor 
intended  to  move;  for,  from  the  various 
particulars  mentioned,  it  was  impossible 
for  them  to  mistake.  As  to  the  objection 
that  one  bond  was  taken  on  two  executions 
it  has  no  weight  in  the  present  case ;  be- 
cause the  act  of  Assembly,  passed  for  that 
purpose  only,  expressly  makes  use  of  the 
word    bond    and    not    bonds;    which 

294  seems  necessarily  ''^to  require  that  one 
bond  only  should  be  taken.  The  Au- 
ditor, as  taking  care  of  this  department  of 
the  public  affairs,  was  the  proper  person  to 
give  the  notice,  and  not  the  sheriff.  That 
the  property  was  to  be  delivered  on  a  Sun- 
day makes  no  difference ;  because  that  was 
formerly  a  legal  day,  and  it  is  held,  in  3 
Burr.  1601,  that  a  ministerial  act  may  still 
be  done  on  that  day.  But  what  is  decisive 
is,  that  the  act  of  Assembly  declares  it 
may  be  done  upon  that  day. 

Cur.  adv.  vult. 

ROANE,  Judge.  The  bond,  on  which  the 
motion  is  founded,  is  to  be  considered  as 
one  of  two  several  obligations  entered  into 
on  the  part  of  the  two  several  sheriffs  and 
their  respective    securities,    although  con- 


solidated in  the  same  instrument.  This 
construction  arises  not  only  from  its  being 
stated  in  the  obligation  that  Winston  and 
his  securities  are  bound  in  the  sum  of 
;fl0,l58.  15.,  and  Cecilia  Anderson  and  her 
securities  in  the  sum  of  j^5,737.  10.  10.,  but 
also  from  the  terms  therein  used,  that  the 
obligors  are  bound  for  the  payment  *^ Ac- 
cording to  our  obligation  aforesaid. ' '  What 
is  mentioned  of  the  amount  of  the  aggre- 
gate sum  does  not  vary  the  construction, 
and  is  only  as  a  memorandum  of  the  amount 
of  both  bonds  taken  together. 

Considering  this  instrument  however  as 
containing  either  one  bond,  or  two  several 
bonds,  a  question  arises,  whether  as  it  is 
subscribed  by  all  the  obligors  they  are  not 
all  liable  for  the  whole  amount?  And  that 
they  are  so  liable  derives  some  colour  from 
its  being  stated  in  the  obligation  that  the 
obligors  are  bound  jointly  and  severally ; 
but  this  construction  is  done  away  by  that 
part  of  the  condition  which  states  that  on  a 
delivery  by  each  set  of  obligors,  the  bond 
is  void  as  to  them,  which  would  not  be  the 
case  if  each  set  of  obligors  were  bound  for 

the  other. 
295  *The  words  jointly  and  severally 
therefore  in  the  obligation  are  to  be 
taken  reddenda  singula  singulis,  to  extend 
to  each  set  of  obligors  and  to  each  several 
obligation,  and  not  to  all  the  obligors  with 
reference  to  both  obligations. 

If  this  be  a  separate  bond,  though  con- 
tained in  the  same  instrument,  with  an- 
other bond,  most  of  the  objections  to  the 
bond  and  to  the  notice  will  fall  to  the 
ground. 

Indeed  the  bond  seems  taken  agreeably 
to  the  act  of  Assembly  which  has  been  cited 
relating  thereto,  and  the  notice  is  suffi- 
ciently particular  and  descriptive  to  warn 
the  defendant  of  what  he  is  to  answer.  The 
Auditor  having  signed  the  notice,  its  being 
dated  at  the  Auditor's  office,  and  stating 
that  instructions  will  be  given  the  Attorney 
General,  are  circumstances  clearly  indica- 
tive of  its  being  a  public  bond  which  was 
to  be  moved  upon :  And  when  in  addition  to 
this,  it  is  recollected  that  the  notice  further 
states,  all  the  obligors  except  a  deceased 
one ;  as  well  as,  the  date  of  the  bond ;  its 
being  a  bond  for  the  forthcoming  of  prop- 
erty ;  the  particular  sheriff  by  whom  taken ; 
and  that  the  property  therein  mentioned, 
was  taken  in  execution  by  virtue  of  two 
writs  of  fieri  facias  issued  from  the  Clerk's 
office  of  the  General  Court,  there  is  a  rea- 
sonable degree  of  certainty,  as  to  the  very 
bond,  which  was  to  be  moved  upon :  And  I 
believe  that  very  many  judgments  have 
been  affirmed  in  this  court,  upon  notices 
not  more  particular.  I  am  therefore  for 
affirming  the  judgment. 

CARRINGTON,  Judge.  As  the  counsel 
for  the  plaintiffs  in  the  supersedeas  have 
insisted  on  their  exceptions  with  great 
earnestness,  I  shall  consider  them  in  the 
order  in  which  they  were  made,  and  give 
an  answer  to  each  of  them. 

The  first  exception  is,  that  the  notice  does 

not  state  that  the  motion  would  be  made  at 

the  instance  of  the  commonwealth,  or 

2%      designate   the  parties  *to  the  bond, 

but    merely   that   a   motion  would  be 

made  on  a  bond  payable  to  Parke  Goodall. 
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The  date  of  the  bond  however  is  men- 
tioned, and  that  the  condition  was  for  the 
delivery  of  property  taken  by  Parke  Goodall, 
sheriff  of  Hanover,  by  virtue  of  two  writs 
of  fieri  facias  issued,  from  the  office  of  the 
General  Court,  against  the  estate  of  the 
defendant  Winston ;  which  was  sufficiently 
descriptive  of  the  bond:  And  if  the  de- 
fendants had  given  any  other  bond  of  the 
same  date,  under  the  like  writs,  so  as  to 
render  it  uncertain  which  was  meant  they 
might  have  shewn  it.  But,  as  none  such  is 
suggested,  the  fair  presumption  is,  that 
none  such  existed. 

The  next  objection  is,  that  neither  the 
penalty  or  the  sum  due  is  mentioned. 

The  answer  to  the  last  objection  is  an 
answer  to  this  also. 

The  third  objection  is,  that  all  the 
obligors  are  not  mentioned,  nor  the  person, 
to  whom  the  bond  is  payable,  sufficiently 
described. 

But  as  the  defendants  were  all  obligors 
and  the  motion  not  intended  to  be  made 
against  any  other ;  as  too  the  bond  was  joint 
and  several ;  and  Parke  Goodall  the  obligee 
expressly  named,  there  was  no  occasion  to 
be  more  particular,  as  those  circumstances 
gave  the  defendants  full  notice  of  the  bond 
on  which  the  motion  would  be  made. 

The  fourth  exception  is,  that  one  bond 
was  taken  on  two  executions. 

This  indeed  is  not  common ;  but  it  does 
not  follow  from  thence  that  the  bond  is 
void.  No  disadvantage  could  result  to 
Winston  from  it,  as  he  was  not  thereby 
subjected  to  more  than  he  owed  himself; 
for  care  is  taken  to  prevent  that.  Besides 
it  seems  agreeable  to  the  directions  of  the 
act  of  Assembly ;  which  rather  points  at 
one  bond  only. 

297  ♦The  fifth    objection    is,    that    two 

separate   debtors   are   included  in  the 
same  bond. 

• 

This  is  nearly  the  same  idea  with  that  in 
the  last  exception;  and  may  receive  the 
same  answer.  For  the  condition  designates 
the  debt  of  each ;  and  provides  for  the  dis- 
charge of  each.  So  that  neither  is  in  dan- 
ger of  sustaining  any  damage  from  the 
other. 

The  sixth  error  assigned  is,  that  the  bond 
should  have  been  made  payable  to  the  cred- 
itor. 

But  that  was  not  necessary  in  this  case; 
because  the  act  of  Assembly  directed  that 
it  should  be  taken  to  the  sheriff  for  the  use 
of  the  commonwealth. 

The  last  exception  is,  that  the  day  on 
which  the  property  was  to  be  delivered  was 
Sunday. 

But  this  surely  could  be  no  objection  in 
this  case ;  because  the  act  of  Assembly  had 
expressly  directed  it;  and  therefore  if  it  be 
true  that  it  was  contrary  to  law  in  common 
cases,  it  clearly  was  not  so  in  this.  For 
the  sheriff  sto(>d  justified  by  the  act. 

Upon  the  whole  the  exceptions  taken  by 
the  plaintiffs  counsel  seem  to  me  untenable : 
and  therefore  I  am  for  affirming  the  judg- 
ment. 
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LYONS,  Judge.     Concurred. 
Judgment  Affirmed. 


[April  Term,  180a] 

Location  of  Land  Qrwits*— Case  at  Bar.— S  agrees  to 
locate  certain  lands  for  W.  B  and  N,  in  the  conn ty 
of  R.  afterwards  he  agrees  to  locate  the  same 
lands  for  M:  and  havinir  received  land  warrants 
from  M  for  that  purpose,  he  accordingly  locates 
the  lands.  After  this,  B  and  N  abandon  their 
contract  to  W  who  renews  the  contract  with  S. 
who  thereupon  transfers  the  entries  of  M  from 
the  county  of  R  to  the  connty  of  L.  This  shall  not 
disappoint  M  bat  the  lands  in  R  will  be  decreed 
him.  on  his  releasing*  S  from  his  covenants,  and 
payinff  the  fees  of  locating  and  sarveying'. 

This  was  an  appeal   from  a  decree  of  the 
High  Court  of  Chancery  where   Swan    and 
M'Rae    brought    a    bill    against    Walcott, 
Smyth  and  Price,  the  Register  of  the  L/and 
Office,  stating.  That  on  the  2l8t  day  of  July 
1795,  the  plaintiffs  entered  into  a  contract, 
concerning  the  location   of  certain   lands; 
That  Smyth,  stated  to  the  plaintiff  M'Rae 
a    particular   tract   of    country,    lying-    in 
Russel  County  as  answering  the  description 
of   the    lands   agreed   to  be  located,  by  the 
plaintiff    M'Rae    for   the    plaintiff     Swan. 
That  after  some  conversation,  on  this  sub- 
ject, the  plaintiff  M'Rae  entered    into    the 
annexed   contract   with    the   said    Smyth. 
That  under  the  said  contract,   the  plaintiff 
M'Rae  delivered  to   the   said    Smyth    land 
warrants  amounting    to  300,000  acres,    for 
which  he  took  his  receipt,  dated  the  14th  of 
September  1795.     That  these  warrants  were 
located  by  the  said  Smyth  in  Russel  county, 
on  the  very  lands   the  plaintiff  M'Rae    be- 
lieves which  had  been  described  by  him,  and 
which    he   had   stipulated   to  locate.     That 
after  this,  the  defendant    Walcott   applied 
to  the  said  Smyth,  and  gave  him  a  consid- 
erable sum  of   money;  in  consideration    of 
which  he  assigned  to  the   said  Walcott  the 
warrants  aforesaid,  and  the  entries  made  for 
the  plaintiffs ;  and  took  in  exchange  a  loca- 
tion, which  was  made   for  the  said  Walcott 
in  the  county  of  Lee,  on  lands  not  answer- 
ing,   as    the    plaintiff   M'Rae  believes  the 
description    of   his   contract,    and  of  value 
considerably   inferior   to    that,    which  was 
actually    located,    for   the   plaintiffs  under 
their  contract.     That  these  lands  have  been 
included,  in  a  large  survey  of  650,000  acres, 
made  for  the  said  Walcott,  and  returned  to 
the  Register;  who,  if  not   prevented, 
299      *will  issue  a   patent   therefor    to   the 
said  Walcott.     That   the   said  Smyth 
had  no  authority  to  dispose  of  the  plaintiffs 
locations,    after    having    made   them;  and 
that,  if  he  even  possessed  such  power,  the 
motives  for  his  conduct  were  such  as  would 
render  the  act  totally  void.     The  bill  there- 
fore  prays    that  the    Register   may  be  en- 
joined, from  issuing  the  said  patent  to  the 
said  Walcott ;  and  be  decreed  to  issue  300,000 
acres   thereof,    to   the   plaintiff   Swan ;    or 
that  the  said  Walcott  may  be  decreed  to  as- 
sign, that  part  of  his   said    survey,    which 
was  originally  entered  on   the   warrants  of 
the  plaintiff  Swan,  to  him  the  said  Swan; 
and  that  the  plaintiffs   may   have    general 
relief. 

The  answer  of  Walcott  states,  sometime 
in  or  about  the  month  of  June  1795,  that 
defendant  together  with  Booth  and  Nich- 
ols all  of  Connecticut,  were  in  the  county 
of  Montgomery  in  Virginia,  where  they 
met   with    the    defendant    Smyth.      That, 

I    ♦See  Walcott  v.  Swan,  4  Call  472. 
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after  some  conversation,  respecting:  the 
unappropriated  lands  in  Virginia,  the  said 
Sin3  th  proposed  to  locate  and  survey,  for 
them,  a  tract  of  country  on  the  waters  of 
the  Big  Sandy  River,  between  the  eastern 
and  the  main  branches  of  the  said  river 
(and  which  the  defendant  avers  to  be  the 
land  in  question]  upon  certain  terms,  which 
were  acceded  to  by  them.  In  consequence 
of  which,  articles  of  agreement  were  en* 
tered  into,  between  the  said  Smyth ;  of  the 
one  part ;  and  the  defendant,  the  said  Booth 
and  Nichols  on  the  other:  Whereby,  the 
latter  parties  stipulated  to  return  to  Con- 
necticut, and  to  procure  the  money  which 
might  be  necessary  to  carry  the  contract 
into  effect  on  their  part,  and  to  meet  the 
said  Smyth  in  the  city  of  Richmond  on  the 
20th  of  September  following,  for  the  pur- 
pose of  delivering  him  land  warrants,  from 
half  a  million  to  a  million  and  a  half  of 
acres,  and  of  paying  down  such  sums  as 
they  stipulated  jko  advance,  towards  com- 
pleting the  business:  On  the  other  hand, 
the  said  Smyth  agreed  to  locate  the  said 
warrants,  upon  the  lands  above    described, 

to     meet     the     defendant    and     his 
300      *partners    before    mentioned,    at   the 

city  of  Richmond,  on  the  said  20th  day 
of  September ;  and  in  the  mean  time  to  enter 
into  no  negotiations   for  locating  the  said 
lands,    with  any  other  persons.     That  the 
said  Smyth  also  agreed  to  warrant  the  title 
of  the  said  land  against  all  prior  claims,  ex- 
cept such  as  might   be   Ascertained   by  the 
estate    of    Kentucky;  it  being  questioned, 
whether  the  said  lands,  or  some  part  thereof 
did  not  lie,  within  the  limits  of  that  state. 
That  in    consequence  of   this  contract,  the 
defendant  and  the  said  Booth   and   Nichols 
returned  to  Connecticut,  and   succeeded   in 
raising  a  sum  of  money,  sufificient  to  enable 
them  to  comply  fully  with  their  agreement 
to  the  extent  of  1,500,000  acres  of  land.     But 
to  do  this,  so  far  as  concerned  the  interest  of 
the  defendant,  he  was  under  the  necessity, 
of  entering  into  contracts  with  several  per- 
sons in  that  state,  obliging  himself  to  pro- 
cure    for    them    upon    the     contingencies 
expressed  in  his  agreement   with    the    said 
Smyth,  so  much  of  those  lands  as  amounted 
to  the  defendants  interest  in  the  said  con- 
tract.    That  the   defendant  together  with 
the    said    Booth    and   Nichols,    returned  to 
Richmond,  by  the  time  appointed,  prepared 
to    perform   their  part  of  the  contract,  en- 
tered into  with  Smyth ;  and  were  much  dis- 
appointed, on    finding  that  the  said  Smyth 
had  left  that  place  a  few   days   prior  to  the 
said  20th  of  September.     That  in  this  situ- 
ation of  things,  the  said  Booth  and  Nichols 
relinquished  to  the  defendant  all   their  in- 
terest   in    the   said  contract :  which  he  ac- 
cepted,   and   determined   to  improve.     For 
which  purpose,  he  determined   to  purchase 
warrants,    to   the    amount    of  500,000  acres 
(although    he   came    prepared    to    take    up 
S50,000    acres)    intending    to    procure     as 
many   warrants,    as  would  cover    the    last 
mentioned  quantity,    if  so  much  could   be 
found  unappropriated.     That  the  defendant 
went  immediately  to  the   house  of  the  said 
Smyth;  who    informed   him,    that,   having 
understood,  before   he   left  Richmond  that 
the      defendant     and     his     partners     had 
abandoned      the     intention     of     meeting 


301  *him    at   the   time   appointed,  or  of 
proceeding,  farther  with  the  contract, 

he  had  supposed  it  unnecessary  to  continue 
longer,  at  that  place;  and  had  therefore 
entered  300,000  acres  of  the  land,  mentioned 
in  that  contract  in  the  name  of  the  com- 
plainant Swan :  But  he  acknowledged  the 
prior  obligation,  under  which  he  was,  to 
comply  with  the  contract  he  had  made  with 
the  defendant;  and  affirming,  that  he  had 
entered  into  no  engagements  with  the  com- 
plainant Swan,  which  obliged  him  to 
locate,  for  the  said  Swan,  the  land  in  ques- 
tion, he  for  these,  as  well  as  for  other 
reasons  to  be  mentioned,  entered  into  a  new 
agreement  with  the  defendant  to  locate 
and  survey,  for  the  defendant  850,000  acres 
of  the  land  mentioned  in  the  first  contract, 
upon  the  same  conditions,  and  terms,  as 
were  therein  mentioned ;  so  far  as  they  re- 
spected the  warranty  of  said  Smyth,  the 
sums  to  be  paid  by  the  defendants,  and  the 
times  of  payment;  That  Smyth  also  stipu- 
lated, to  withdraw  the  above  entry  for 
300,000  acres,  and  to  locate  and  survey  the 
same  for  the  defendant.  That  the  itddi- 
tional  reasons,  stated  by  the  said  Smyth, 
for  withdrawing  the  said  entry  and  trans- 
ferring the  same  to  the  defendant  were  such 
as  convinced  the  defendant  that  the  said 
Smyth  possessed,  not  only  the  power  to  do 
so,  but  that  it  was  also  his  duty.  That  he 
informed  the  defendant  that  he  was  bound 
to  procure  for  the  said  Swan,  lands  of  a 
particular  character,  and  had  also  agreed 
to  warrant  them  generally,  and  without  ex- 
ception. That  he  knew  of  a  tract  of  unap- 
propriated land  in  the  county  of  Lee,  which, 
in  his  opinion,  would  better  correspond 
with  the  description  mentioned  in  his  con- 
tract; and  above  all,  that  this  last  men- 
tioned tract  was  not  involved  in  the 
question,  whether  the  lands  on  Sandy  River 
are  within  the  territorial  limits  of  Virginia 
or  not?  A  risk  which  he  had  not  taken 
upon  himself,  in  his  contract  with  the  de- 
fendant and  to  which  he  did  not  wish  to 
subject  himself,  or  the  complainant.  That 
the   tract    of    land    in    Lee    county, 

302  *was    more    valuable,    both  as  to  soil 
and  its  vicinity  to  the  settled  parts  of 

the  state,  than  that  in  Russel  county.  That 
in  consequence  of  this  last  contract,  entered 
into  with  the  defendant  the  said  Smyth  did, 
afterwards,  transfer  to  the  defendant  the 
entry  made  for  the  complainant  Swan,  and 
did  locate  and  survey  an  equal  quantity  of 
better  land,  for  the  said  Swan,  or  for  the 
complainants,  in  the  county  of  Lee.  That 
the  said  Smyth  surveyed  for  the  defendant 
650,000  acres  of  land  in  Russel  county,  con- 
formably with  his  contracts,  including  the 
above  entry  of  said  Swan's;  the  plat  and 
certificate  of  which,  have  been  returned  to 
the  Registers  Office,  a  sufficient  length  of 
time  for  a  grant  to  issue  thereon.  That 
the  said  Smyth  has  not  located  any  lands 
for  him,  in  the  county  of  Lee,  or  elsewhere ; 
and  if  he  had,  the  defendant  was  not  bound, 
by  his  agreement  with  the  said  Smyth,  nor 
could  he  consistently  with  his  contracts  in 
Connecticut,  before  spoken  of,  have  con- 
sented to  take  lands  in  Lee  county ;  although 
they  were  more  viiluable,  than  those  in 
Russell.  For  the  defendant,  having  ex- 
pressly stipulated  with  those  who  advanced 
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him  monej,  to  procure  for  them  the  very 
lands  described  in  the  said  Smyth's  con- 
tract, could  not  have  ventured  to  exchange 
them,  for  others.  That  Smyth  was  not 
induced  by  any  unfair  or  improper  conduct 
of  the  defendant  or  by  any  pecuniary  con- 
sideration, other  than  is  before  mentioned, 
to  transfer  the  said  entry  to  the  defend- 
ant. On  the  contrary  he  believes,  and  did 
then  believe,  that  the  said  Smyth  had,  as 
the  necessary  consequence  of  his  contract 
with  the  complainant,  a  perfect  power  to 
act  as  he  did;  that  he  meant  to  act  fairly 
towards  all  the  parties ;  and  that  he  was 
influenced  by  no  other  motives  than  a  re- 
gard to  the  real  interest  of  the  complainant 
and  himself;  and  a  desire  to  fulfil,  with 
good  faith,  his  contracts  with  all  parties. 
That  to  do  this,  it  was  necessary  to  re- 
move the  location   of   the  said  Swan  from 

lands,  which  did  not,  so  well  answer 
303  the  description  of  the  contract,  *and 
were  besides,  entangled  in  a  question 
of  much  difficulty,  as  to  the  title.  On  the 
other  hand  he  had  identified  this  very  land 
to  the  defendant;  who,  with  a  knowledge 
of  the  claim  of  Kentucky  had,  notwith- 
standing consented  to  take  it  up;  and  to 
take,  upon  himself,  the  risk  of  this  claim. 
That  the  defendant  is  advised,  that,  if  the 
said  Smyth  hath  violated  any  engagements 
which  he  hath  made  with  the  complainants, 
he  is  answerable  to  them ;  but  that  all  acts 
performed  by  him,  as  their  agent,  if  fair 
(as  in  this  case  they  certainly  were,)  are 
binding  upon  the  complainants  in  law  and 
equity.  That  the  defendant  had  a  prior 
equity  to  that  of  the  complainants  to  the 
land,  in  question;  which  was  known  to 
their  agent  Smyth ;  which  he  was  bound, 
to  protect ;  and  which  he  could  not  have 
defeated,  if  such  had  been  his  wish. 

The  answer  of  Smyth  states,  that  some 
time  in  the  Summer  of  1795,  the  defendant 
fell  in  company  with  Walcott,  Booth  and 
Nichols,  at  the  surveyor's  office  in  Mont- 
gomery; who  being  engaged  in  acquiring 
lands,  the  defendant  described  to  them  a 
tract  of  country,  lying  between  the  branches 
of  Sandy  river,  respecting  which,  doubts 
were  entertained,  whether  it  lay  in  Ken- 
tucky or  Virginia?  And  having  apprized 
them  of  the  nature  of  the  question,  entered 
into  a  contract  with  them  to  locate  and 
have  surveyed  the  said  lands,  as  lying  in 
Russell  county ;  they  taking  the  risque  of 
the  Kentucky  right  upon  themselves.  That 
by  the  contract,  the  defendant  was  to  meet 
the  said  Walcott,  Booth  and  Nichols  in 
Richmond,  on  the  20th  September  ensuing, 
to  receive  land  warrants,  and  so  much 
money,  as  was  necessary  to  carry  the  con- 
tract into  effect ;  but  it  was  verbally  agreed 
by  Nichols  and  the  defendant  to  meet  a 
week  earlier,  than  the  time  mentioned  in 
the  agreement.  The  the  defendant  pro- 
ceeded to  Richmond  by  the  time  appointed ; 
but  received  information,    from  a    person, 

whom  he  supposed  entitled  to  his  con- 
304      fidence,  that  the  said  Walcott  *and  his 

partners  had  abandoned  the  undertak- 
ing on  their  part ;  and  having  remained,  at 
Richmond,  until  the  arrival  of  the  stage, 
by  which  he  expected  the  said  Nichols,  and 
hearing  nothing  from  him,  the  defendant 
took,  for  granted,    the   information    which  | 


had  been  given  him,    and  offered  to  locate 
the  lands  in  question   for  others.    That  he 
was  introduced  to  the  plaintiff  M'Rae,  and 
proposed    to  contract,    to  locate,    for  him, 
the    particular   Lands   in    question ;  but  he 
declined  accepting  the  offer  made  him;  not 
choosing  to  contract,  unless  for  lands  war- 
ranted within  the  limits  of   Virginia,    and 
of  a  particular   description.     That  the  de- 
fendant had  been    misled   to  suppose,  and 
then    actually  did  suppose,    the   lands    in 
question  to  approach,  nearer  to  the  descrip- 
tion required,  than  any   other  unappropri- 
ated lands  he  had  heard  of  in  Virginia,  and 
therefore  took  the  opinion  of  counsel  rela- 
tive to  the  right  of  Virginia  to  those  lands; 
which,  founded  on    the    information    then 
given,    was   more   favorable  than  his  own. 
After  which  he  entered  into  a  contract  with 
the  plaintiff  M'Rae ;  but  did   not    therein, 
stipulate  to  locate  the  lands  in  question  for 
Swan.     On  the  contrary,    as  he    stipulated 
to  procure  lands  within   th^  limits  of  Vir- 
ginia, and  not  mountainous,    to  have  pro- 
cured the  lands  on  Sandy,  would  have  been 
a  direct  violation  of  that  stipulation.     That, 
having  received  300,000  acres  of  land  war- 
rants, from  the  said  M'Rae,  and  100  dollars 
to  bear  incidental  charges,    the   defendant 
left  Richmond,  about   the   16th  of  Septem- 
ber, and  went  to  Russell,  and  made  an  en- 
try of  300,000  acres  of  the  land  in  question  ; 
but  information   then   received,    while    on 
the  frontier,  materially  changed  his  opin- 
ion of  those  lands,    and  caused   him  to  re- 
pent  of   his   contract,    and    to   despair  of 
fulfilling  it,  unless   by  locating  those  war- 
rants  on    some  other  lands.    That,  on  the 
arrival   of  the  said  Walcott,    in  Wythe,  in 
October  following,  the  defendant,  who  had 
become  convinced,  that  surveying  the  lands 
on  Sandy  for  Swan,  would  ruin  him- 
305      self  and  M'Rae,    renewed  *his  agree- 
ment to  locate  and  survey  those  lands 
for   Walcott;  who    took    the  risque   of  the 
Kentucky  right   upon   himself :  And  in  the 
contract,  then  entered   into,  it  was    stipu- 
lated, that  the  defendant  should  locate  Wal- 
cott's  warrants  according  to  the  words  of  a 
location,  made  for  Swan,  which  said  Smyth 
has  determined  to  remove,    it    not    having* 
been    then    contemplated,    reciprocally    to 
transfer  entries  or  warrants   of  one  to  an- 
other, by  way  of  exchange.     That  the  de- 
fendant did  not  in  consideration    of  a  sum 
of  money  assign    to  Walcott  the  warrants 
of  Swan  and  the  entries  made  thereon  ;  but 
the   reason    for    the    reciprocal    transfers, 
was,  as  follows,   upon   receiving   the    war- 
rants of  Walcott  to   the   amount   of  500,000 
acres,  the  defendant  sent  the  whole  of  them 
to   the   office   of   the  surveyor  of  Russell ; 
where    they    were    lodged;  it   being  meant 
they  should  be  there  finally  executed.     But 
only  200,000  acres  were  entered,    adjoining- 
the  entry  made  in  Swan's  name.     The  cer- 
tificate of   the    surveyor  that  300,000  acres 
thereof  were  unappropriated,  was  forwarded 
to  Lee,  in  order  to  found  an  entry,  to  secure 
vacant   lands,    in   that  county.     That,  the 
defendant   cannot   now    ascertain   at  what 
time,  he  determined  to  adopt  the   mode  of 
reciprocal  transfers  of  the  entries ;  nor  does 
he    suppose   it   material.     That   it  was  an 
unfortunate  plan,  as   now  appears,    and  by- 
no  means  necessary    to  effect  the    object. 
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That  when  the  defendant  sent  Walcott*s 
warrants  to  Russell,  had  he  then  ordered 
Swan's  to  have  been  withdrawn,  and 
founded  each  person's  surveys  on  the  war- 
rants issued  to  him,  the  present  difficulty 
would  have  been  avoided;  and  he  would 
have  been  thus  cautious,  had  he  suspected 
Swan  or  M'Rae  of  base  principles,  or  sup- 
posed they  would  have  ascribed  such  prin- 
ciples to  him.  That  when  he  went  to 
survey  the  lands,  in  December  following, 
he  mig'ht  still  have  withdrawn  the  different 
entries,  and  removed  the  warrants  of  each 
person   to  the  land  intended  for  him : 

306  But  to   this  *plan    the  following    ob- 
jections occurred ;  had  the  entry  made 

in  Swan's  name  in  September  been  with- 
drawn, that  might  possibly  have  let  in 
some  younger  claim  to  the  same  lands,  by 
entry  in  Kanawa ;  and,  if  not,  as  the  lands 
must  have  been  left  uncovered  by  an  entry 
in  Russell,  until  the  defendant  could  have 
travelled  to  I#ee,  withdrawn  the  entry  there 
made  in  Walcott's  name,  and  returned, 
some  other  person  might  have  covered  the 
lands,  by  entry  in  Russell  or  Kanawa, 
within  that  period.  That  to  prevent  these 
consequences,  and  save  himself  a  disagree- 
able ride  of  near  300  miles,  and  with  no 
other  motive,  the  defendant  determined  to 
transfer  the  entry  on  Swan's  warrants  to 
Walcott  on  the  surveyor's  entry  book,  in 
exchange  for  the  entry  on  Walcott' s  war- 
rants in  L/ee  of  like  amount ;  and  endorsed 
a  memorandum  thereof  on  all  the  war- 
rants. After  which,  those  300,000  acres 
(the  entry  of  which  was  thus  transferred) 
and  350,000  acres  entered,  adjoining  in 
Walcott*s  own  name,  were  re-entered  in 
his  name,  by  way  of  amendatory  entry  and 
then  surveyed.  That,  had  it  not  been  for 
the  confidence  the  defendant  placed  in  the 
complainants,  a  doubt  might  possibly  have 
suggested  itself  as  to  the  propriety  and 
validity  of  the  mode  of  proceeding,  adopted 
by  him.  But,  as  a  confi^^ence  existed,  and 
as  it  is  not  an  uncommon  practice  for  per- 
sons entrusted  with  warrants,  not  assigned 
to  them,  surveyors,  and  others  to  make 
transfers  of  entries  thereon ;  and  as  the  de- 
fendant was  more  than  a  common  agent, 
being  a  joint  proprietor  of  the  lands  to  be 
acquired  in  Swan's  name,  he  had  no  sus- 
picion, nor  does  he  admit,  that  he  exceeded 
his  powers,  particularly  as  the  transaction 
was  not  to  the  detriment,  but  for  the  ad- 
vancement of  the  complainant's  interest, 
and  tended  to  the  fulfillment  of  both  the 
defendants  contracts.  That,  in  order,  that 
the  return  of  Swan's  plats  should  not  be 
delayed,  the  defendant  advanced  the  sur- 
veyor's fees  out  of  his  own  pocket,  without 
having  received  them,   and  being  in- 

307  formed,    that  a  dispute  *^would  arise 
respecting  the  lands,  he  wrote  to  the 

complainant  M'Rae  a  letter,  in  which  was 
the  following  passage;  ** Whatever  may  be 
your  determination  or  its  consequences,  it 
is  plain  you  ought  to  pay  fees  on  300,000 
acres  of  land,  if  you  are  entitled  to  so  much 
of  the  lands  surveyed  for  Mr.  Walcott,  he 
is  entitled  to  the  lands  surveyed  for  Mr. 
Swan,  and  the  latter  ought  to  be  registered 
at  your  expense,  as  the  former  was  at  his. 
I  therefore  trust  you  will  pay  Mr.  Price 
the  Register's  fees  on  300,000  acres.     It  may 


be  so  done  I  presume  as  to  have  no  effect 
on  the  question,  if  you  make  one ;  which  I 
hope  you  will  not.  I  have  also  a  right  to 
the  surveyor's  fees,  which  in  confidence  of 
being  re-imbursed,  I  have  advanced  out  of 
my  own  pocket."  That  the  complainants 
have  withheld  the  Register's  and  Surveyor's 
fees;  although  they  ask,  that  300,000  acres 
of  land,  surveyed  and  registered  at  the 
charge  of  Walcott,  may  be  granted  to 
Swan.  That,  the  transfer  was  not  inju- 
rious to  the  complainants,  having  regard 
to  the  intrinsic  value  of  the  different  tracts 
of  land  surveyed;  and  the  defendant  be- 
lieves, that  the  land,  acquired  in  Lee 
county,  is,  to  its  quantity,  among  the  most 
valuable  acquisitions  made  in  this  state; 
since  the  last  opening  of  the  Land  Office : 
It  being  chiefl3*  land  susceptible  of  cultiva- 
tion, left  by  settlers  of  little  foresight,  and 
who  surveyed  small  dispersed  farms.  On 
the  contrary,  the  tract  in  the  fork  of  Sandy, 
is,  as  the  defendant  is  informed,  and  be- 
lieves an  assemblage  of  steep  hills ;  among 
which,  on  creeks,  are  some  narrow  bottoms 
covered  with  prior  claims.  That  to  satisfy 
the  complainants  of  the  attention  of  the 
defendant  to  their  interests,  an  affidavit,  to 
this  effect,  of  a  surveyor,  who  had  surveyed 
a  large  quantity  of  those  prior  claims,  en- 
tered in  the  office  of  Bourbon  in  Kentucky 
by  the  surveyor  of  Russell,  himself,  was 
transmitted  by  the  defendant  to  Pollard 
their  agent.  That,  the  complainants  haye 
been  deaf  to  the  information  given 
308  by  the  defendant.  Although  *the 
lands  lie  in  Kentucky  as  the  de- 
fendant is  convinced;  and  he  gives  his  rea- 
sons for  thinking  so.  That  no  part  of  the 
defendants  conduct  towards  any  of  the  par- 
ties has  been  unfair,  or  unjust:  That,  in 
making  the  transfer  called  in  question,  he 
was  actuated  by  no  improper  motive ;  and 
only  substituted  an  easy  mode  of  affecting 
an  object,  in  itself  uncensurable  in  place 
of  a  troublesome  mode  of  effecting  the  same 
object.  That  the  object,  thus  effected,  was 
beneficial  to  those  who  complain,  if  they 
mean  no  unfair  advantage  of  any  other 
person ;  and  that  therefore  and  because  of 
the  usage  in  this  respect,  and  of  his  inter- 
est in  the  thing  transferred,  the  said 
transfer  ought  to  be  held  valid  and  the  in- 
junction dissolved.  But,  if  the  court  should 
be  of  opinion,  to  decree  the  lands  to  the 
complainants,  the  defendant  prays,  they 
may  be  compelled  to  take  them  as  a  com- 
plete satisfaction  of  his  contract  with 
them ;  and  that  he  may  be  exonerated  from 
any  responsibility  for  the  title  or  descrip- 
tion of  the  lands  in  question ;  as  they  are 
not  the  lands  he  has  procured  for  the  com- 
plainants. 
The  deposition  of  Pollard  is  as  follows. 
Sometime  in  the  month  of  September 
1795,  Alexander  Smyth  of  Wythe  county 
applied  to  me  and  informed  me  that  he 
knew  of  a  valuable  tvact  of  waste  and  un- 
appropriated land,  which  he  wished  to  ob- 
tain warrants  to  locate  on,  but  had  not  the 
means  of  procuring  them  and  therefore 
would  gladly  interest  me  in  the  business,  if 
I  would  furnish  warrants,  and  proceeded 
to  desr.ribe  the  lands  and  the  part  of  the 
country  in  which  they  lay,  in  confidence 
that  I    would   not   discover  it  to  any  othe^ 
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person,  if  I  did  not  become  interest  myself, 
on  having  my  assurance  that  I  would  not, 
he  informed  me  that  the  lands  lay  within 
the  forks  of  Sandy  river,  and  were  of  a  su- 
perior quality  to  any  that  had  been  taken 
up  for  a  considerable  length  of  time  and 
were  of  consequence  a  great  object  to  any 
person  who  had  the   means  of  adven- 

309  turing  in  ^business,  that  the  cause  of 
their  remaining  so  long  vacant  was 

owing  to  an  opinion  being  generally  had 
that  they  were  within  the  state  of  Kentucky, 
but  that  he  had  been  at  considerable  pains 
to  investigate  the  various  laws  which  es- 
tablished and  described  the  boundary  line 
between  Virginia  and  Kentucky  and  was 
fully  satisfied  that  the  lands  ^ere  within 
the  former  State. 

It  not  being  convenient  for  me  to  engage 
in  the  business,  and  knowing  that  a  large 
quantity  of  land  warrants  had  been  issued 
in  the  name  of  James  Swan  which  were  in 
the  hands  of  Alexander  M'Rae,  unlocated, 
I  informed  Mr.  Smyth  that  I  would  mention 
the  subject  to  a  friend  of  mine  who  I  knew 
had  warrants,  and  if  he  discovered  an  in- 
clination to  treat  I  would  then  introduce 
him,  which  Mr.  Smyth  consented  to.  On 
the  subject  being  mentioned  to  M'Rae  he 
desired  an  interview  with  the  other  imme- 
diately, and  after  being  together  some 
short  time,  Smyth  returned  and  informed 
me  that  M'Rae  would  not^  contract  with 
h^m  unless  he  would  give  a  general  war- 
rantee title  to  the  land,  and  although  he 
was  well  satisfied  in  his  own  mind  that  the 
title  would  be  good  he  had  determined  to 
take  counsel  before  he  would  bind  himself 
to  give  such  a  one  as  was  required,  he  ac- 
cordingly went  off  and  returned  in  some 
time  after,  informed  me  that  the  gentleman 
or  gentlemen  with  whom  he  had  advised 
after  examining  the  laws  on  the  sub- 
ject conceived  with  him  that  the  lands 
were  clearly  within  the  commonwealth 
of  Virginia,  and  that  he  had  determined 
to  engage  with  Mr.  M'Rae  on  the  terms  he 
had  proposed,  June  Sth  1797. 

Another  witness  says  that  Walcott  ac- 
knowledged that  he  gave  the  other  defend- 
ant Smyth  four  cents  per  acre  inclusive  of 
land  warrants,  surveyors  and  registering 
fees,  for  all  the  land  in  dispute,  between 
the  above  parties  and  the  rest  of  the  land 
taken  up  by  the  said  Walcott  in  the  forks 
of  the  Sandy. 

310  '^here  are  amongst  the  exhibits  the 
agreement   between    Walcott,   Boothe 

and  Nichols;  that  between  M'Rae  and 
Smyth,  and  that  between  Walcott  and 
Smyth  together  with  copies  of  the  land 
warrants  indorsements,  transfers  &c. 

The  Court  of  Chancery  delivered  the  fol- 
lowing opinion.  **That  from  the  agree- 
ment of  June  in  the  year  one  thousand 
seven  hundred  and  ninety  five,  between  the 
defendant  Alexander  Walcott  David  Booth 
for  himself  and  as  attorney  for  several  other 
people,  and  Austin  Nichols  of  the  one  part 
and  Alexander  Smyth  of  the  other  part, 
the  defendant  Alexander  Wolcott  and  his 
associates  derived  no  right  to  the  land  in 
controversy;  because  the  defendant  Alex- 
ander Smyth  had  no  such  right,  but  it  was 
in  the  commonwealth  until  it  should  be 
regularly  appropriated.     That   in   the  land 


office  treasury  warrants  which  authorized 
the  surveying  and  laying  ofiP  land  for  the 
plaintiff  James  Swan,  the  words  ''this 
warrant  is -executed  H.  Smyth  S.  R.  C." 
were  a  legal  entry  of  the  land  in  contro- 
versy, for  the  benefit  of  that  plaintiff,  and 
gave  to  him  an  equitable  title  against  the 
commonwealth,  and  every  posterior  claim- 
ant under  it,  in  that  identical  land;  and 
that  the  surveyor  could  not  transfer  that 
right,  nor  could  the  defendant  Alexander 
Smyth,  transfer  it  except  as  to  his  own  in- 
terest in  one  sixth  part  of  the  said  land, 
without  authority  from  his  constituents. 
The  agreement  between  him  and  the  plain- 
tiff Alexander  M'Rae  of  September  in  the 
year  one  thousand  seven  hundred  and  ninety 
five,  did  not  in  terms  confer  that  authority, 
nor  is.  such  authority  implied  in,  nor  doth 
it  show  from  the  nature  of  the  agents  office, 
as  the  defendant's  counsel  insisted:  And 
therefore  the  Court  doth  adjudge  order  and 
decree,  that  the  defendant  Alexander  Wal- 
cott do  assign,  to  the  plaintiff  James  Swan, 
all  that  defendants  right  and  title  in  and 
to  three  hundred  thousand  acres  of  land, 
part  of  the  six  hundred  and  fifty  thousand 
acres  of  land  certified  to  have  been  sur- 
veyed for  him,  and  completed  the 
311  seventeenth  *day  of  December  one 
thousand  seven  hundred  and  ninety 
five  by  the  surveyor  of  Russell  county ;  and 
that  the  defendant  William  Price,  or  the 
Register  of  the  Land  Office,  for  the  time 
being,  do  make  out  in  due  form  the  letters 
patent  of  the  Commonwealth,  to  be  pre- 
sented to  the  Grovemor  for  signature,  grant- 
ing, to  the  plaintiff  James  Swan,  the  said 
three  hundred  thousand  acres  of  land,  to  be 
holden  by  him  for  the  use  of  the  persons 
entitled  thereto,  by  the  articles  of  agree- 
ment, between  the  plaintiff  Alexander 
iSi'Rae  of  the  one  part,  and  the  defendant 
Alexander  Smyth  of  the  other  part,  of  the 
fourteenth  day  of  September  in  the  year 
one  thousand  seven  hundred  and  ninety- 
five."  That  Court  therefore  appointed 
commissioners,  '*for  laying  off,  with  any 
surveyor  or  surveyors  whom  the  plaintiffs 
shall  think  fit  to  employ,  the  said  three 
hundred  thousand  acres  of  land,  in  the 
place  in  which  they  ought  to  have  been 
laid  off  by  virtue  of  the  entry,  for  the 
plaintiff  James  Swan,  if  the  defendant  Al- 
exander Smyth  had  not  undertaken  to 
transfer  the  entry  to  the  other  defendant ; 
and  in  such  manner  as  to  exclude,  in  cal- 
culating and  casting  up  the  contents  of  the 
area  of  the  plat,  all  prior  legal  claims :'' 
And  decreed,  'Hhat  the  plaintiff  James 
Swan  should  within  two  months  from  that 
date,  release  all  his  right  and  title  in  and 
to  the  lands  entered  for  him  in  the  county 
of  Ltee  by  the  defendant  Smyth."  From 
which  decree  the  defendant  Walcott  prayed 
an  appeal  to  this  Court. 

This  court  made  the  following  decree. 
"This  day  came  the  parties  by  their  coun- 
sel and  the  court  having  maturely  consid- 
ered the  transcript  of  the  record  and  the 
arguments  of  the  counsel,  is  of  opinion 
that  so  much  of  the  decree  aforesaid,  as  di- 
rects the  appellant  to  assign  to  the  appellee 
James  Swan  all  the  appellants  right  and 
title  to  the  lands  in  the  county  of  Russell, 
in  the  decree  mentioned,   before  the  appel- 
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lees  pay  to  the  appellant  the  money 

312  advanced  bj  him  for  *suryejor's  and 
register's  fees  on  account  of  the  said 

land,  is  erroneons:  And  that  the  said  de- 
cree is  also  erroneous,  in  not  directing  the 
appellees,  on  receiving  the  assignment 
aforesaid,  to  release  and  discharge  Alexan- 
der Smyth,  in  the  proceedings  named,  from 
all  covenants  and  agreements  on  his  part, 
contained  in  the  articles  entered  into  by 
him  with  the  appellee  Alexander  M'Rae  on 
the  fourteenth  of  September  1795,  referred 
to  in  the  decree,  so  far  as  the  said  articles 
relate  to  the  quantity,  title,  soil,  or  de- 
scription of  the  lands  covenanted  to  be  lo- 
cated and  surveyed  for  the  appellees,  by 
the  said  Alexander  Smyth.  But  that  there 
is  no  error  in  the  residue  of  the  said  de- 
cree. Therefore  it  is  decreed  and  ordered, 
that  so  much  of  the  said  decree,  as  is 
herein  stated  to  be  erroneous,  be  reversed 
and  annulled.  That  an  account  be  taken 
of  the  money  advanced  by  the  appellant 
and  Alexander  Smyth,  or  either  of  them, 
for  surveyor's  and  register's  fees:  and 
that,  on  payment  thereof  with  interest,  the 
appellant  assign,  to  the  appellee  James 
Swan,  all  the  appellants  right  and  title  in 
and  to  the  three  hundred  thousand  acres  of 
land,  part  of  the  six  hundred  and  fifty 
thousand  acres  of  land,  certiiied  to  have 
been  surveyed  for  him  and  completed  the 
seventeenth  day  of  December  1795  by  the 
surveyor  of  Russell  county:  And  that  after 
such  assiirnment  shall  have  been  duly  made, 
and  approved  by  the  Court  of  Chancery, 
that  the  appellees  release  to  Alexander 
Smyth  all  actions  and  suits,  and  fully  dis- 
charge him  from  all  his  covenants  contained 
in  the  agreement,  made  between  him  and 
the  appellee  Alexander  M'Rae  on  the  four- 
teenth of  September  1795,  before  mentioned, 
so  far  as  the  articles  relate  to  the  quantity, 
title,  soil,  or  description  of  the  lands  cove- 
nanted to  be  located  and  surveyed  for  the 
appellees  by  the  said  Alexander  Smyth, 
within  such  time  as  the  Court  of  Chancery 
shall  direct :  And  that  the  same  time 

313  be  allowed  the  appellee  *Jame8  Swan 
to   release   his   right   and  title  to  the 

lands  in  the  county  of  Lee,  according  to 
the  decree  of  the  said  Court  of  Chancery. 
That  the  residue  of  the  said  decree  be 
affirmed;  and  that  the  appellees  pay  to  the 
appellant  his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  aforesaid  here." 


Higgenbotham  v.   Rucker. 

[April  Term.  180a] 
Execotory    Limitation— ''Dylnff  witliont    lMae.***-A 

man  makes  a  sift  of  slaves  to  his  daughter  and 
the  heirs  of  her  body,  and  in  case  she  died  without 
issne.  that  is  children  of  her  body,  the  said  slaves 
to  return  to  the  grantor,  this  limitation  is  not  too 
remote  and  therefore  is  srood. 

•Executory    Umitatioii— **DylBff    without  issue."— 

The  princii>al  case  is  cited  with  approval  in  Bradley 
T.  Mosby.  3  Call  66:  Wilklns  v.  Taylor.  5  Call  155: 
Griffith  ▼.  Thomson.  1  Leiorh  885;  Hill  v.  Barrow.  8 
Call  361.  The  principal  case  is  distinirnished  in 
Bradley  V  Mosby,  3  Call  81. 

The  principal  case  is  cited  in  Wilkins  v.  Taylor.  5 
Call  1S6.  for  the  proposition  that,  a  limitation  over 
In  remainder  to  A.  after  the  death  of  B.  without 
issue.  Is  void,  as  beinsr  too  remote.  The  principal 
case  is  cited  in  this  connection  in  Newby  v.  Blakey. 
3  Hen.  A  M.  60. 

Souw— Saac— Restrtctios—Personalty.— It  has  been 
held  that  the  fact  of  the  subsequent  limitation  be- 
ioff  made  to  the  jMirfy  Idnutlf^  omitting,  words  of 


Detinne— Verdict  Plnding   Joint    Vainest— Effect.— if 

in  a  declaration  for  several  slaves  laying  separate 
values,  the  jury  find  a  joint  value  it  is  error,  and 
as  to  thai  a  venire  facias  de  novo  will  be  awarded 
under  the  act  of  Assembly  in  order  to  ascertain 
the  separate  values. 

Higgenbotham  brought  detinue  in  the 
Count  J  Court  against  Rucker  for  four 
slaves.  Plea  non  detinet  and  issue.  The 
jury  found  the  following  special  verdict, 
'*We  of  the  jury  fin^  that  in  January  1793 
the  plaintiff  was  possessed  of  the  slaves  in 
the  declaration  mentioned,  as  his  own 
proper  slaves.  We  also  find  that  on  the 
thirtieth  day  of  January  1793  the  defendant 
intermarried  with  the  plaintiffs  daughter, 
after  which  time  the  plaintiff  gave  to  his 
daughter  the  wife  of  the  defendant  the 
negroes  in  the  declaration  mentioned,  to 
her  and  the  heirs  of  her  body,  and  in  case 
she  died  without  issue,  that  is  children  of 
her  body,  the  said  negroes  to  return  to  the 
plaintiff.  We  also  iind  that  in  less  than 
twelve  months,  after  the  gift  and  intermar- 
riage, the  plaintiffs  daughter  departed  this 
life  without  issue.  We  also  iind  that  since 
the  negroes  in  the  declaration  mentioned, 
came  into  the  defendants  possession  they 
have  increased  one  in  number.  We  of  the 
jury  iind  for  the  plaintiff  the  negroes  in 
the  declaration  mentioned,  in  case  the  law 
be  for  the  plaintiff,  if  to  be  had,  if  not  one 
hundred     and    fifty    pounds    damages;    if 

the  law  be  for   the  defendant  we  find 
314      ♦for   the    defendant."     The    County 

Court  gave  judgment  in  favour  of  the 
plaintiff,  for  the  slaves  and  damages. 

The  defendant  thereupon  filed  a  bill  of 
exceptions  stating,  '  ^That  upon  the  courts 
deciding  the  question  of  law,  the  defend- 
ant, by  his  attorney,  moved  the  court  to 
award  a  venire  facias  de  novo,  because  he 
saith  that  the  verdict  rendered  by  the  jury 
in  this  case  is  so  defective  that  a  judgment 
ought  not  to  be  rendered  thereupon  inas- 
much as  the  jury  hath  not  severed  the  value 
of  the  several  negroes  in  the  declaration 
and  verdict  mentioned,  but  was  overruled 
by  the  court." 

The  defendant  appealed  from  the  judg- 
ment of  the  County  Court  to  the  District 
Court;  where  the  judgment  of  the  County 
Court  was  reversed  with  costs:  And  from 
the  judgment  of  reversal  Higgenbotham 
appealed  to  this  court. 

Randolph  for  the  appellant.  The  obvious 
intention  of  the  donor  was  to  give  an  estate 
determinable  on  the  death  of  his  daughter 
without  any  issue  then  alive;  which  is  a 
reasonable  period  of  time,  and  therefore 
the  limitation  is  not  too  remote.  For  the 
jury  expressly  find  that  by  issue  he  meant 
children ;  which  confines  and  ties  up  the 
preceding  words,  heirs  of  her  body,  to  the 
time  of  her  own  death.  But  under  another 
point  of  view  the  limitation  over  is  good ; 
for  the  children  were  purchasers,  and  there- 
fore the  daughters  interest   was  merely  an 

limitation  (e.  jf.,  heirs,  or  executors,  etc.).  Is  a  saffl- 
cient  restriction  In  case  of  pfrsonaUv.  2  Min.  Inst. 
(4th  Ed.)  443.  citing  the  principal  case;  Timberlake 
V.  (Graves,  6  Munf.  174:  Greshams  v.  Greshara,  6 
Munf.  187:  James  v.  Mc Williams,  6  Munf.  301 :  Cordle 
V.  Cordle,  fi  Munf.  45»:  Dldlake  v.  Hooper.  Gilm.  194. 
The  principal  case  is  cited  In  this  connection  in 
Bradley  v.  Mosby,  3  Call  09. 

"^See  monog^raphic  note  on  "Detinue  and  Replevin,'* 
appended  to  Hunt  v.  Martin,  8  Gratt.  578. 
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estate  for  life,  which  expired  at  her  death 
without  issue. 

The  joint  assessment  of  the  value  of  the 
slaves  is  not  erroneous.  Jenk.  Cent.  112; 
L/ees  cas.  283,  5  Mod.  77 ;  or  if  wrong,  yet 
there  being  no  certainty,  whether  it  applied 
to  the  damages  for  detention  or  the  value, 
that  part  of  the  finding  is  nugatory ;  and 
therefore  under  the  act  of  Assembly  the 
court  may  award  a  writ  of  enquiry  to  assess 
the  value. 

315  *Call   contra.     Submitted  the  ques- 
tion whether  it  had   not  been  already 

settled  both  in  England  and  this  country, 
that  the  joint  assessment  of  the  value  was 
erroneous. 

And  as  to  the  merits,  it  never  has  been 
doubted  that  such  a  limitation  as  this  was 
too  remote.  All  the  cases  both  in  Eng- 
land and  this  country  establish  it  beyond 
all  controversy.  Goodwin  v.  Taylor,  2 
Wash.  74.  Nor  has  it  ever  been  decided, 
in  any  case,  that  if  there  be  a  limitation 
to  one  and  the  heirs  or  issue  of  his  body, 
and  if  he  die  without  issue  remainder  over, 
that  the  remainder  is  good,  unless  there  be 
some  circumstance  or  expression  to  tie  it 
up  and  abridge  the  generality  of  the  iirst 
words,  2  Fonbl.  Eq.  327.  Neither  will  lit- 
tle circumstances  or  slight  expressions  be 
sufficient;  but  they  must  be  such  as  afford 
a  fair  and  clear  demonstration.  1  Bro.  ca. 
Chy.  190.  Children  is  no  more  than  issue, 
and  issue  than  children.  Particularly 
where  no  child  was  born  at  the  time  of  the 
gift;  and  therefore  the  insertion  of  that 
word  in  the  verdict  is  not  material.  Be- 
sides this  was  the  case  of  a  gift  in  the  life 
time,  and  therefore  less  latitude  is  to  be 
allowed,  than  in  the  case  of  a  will ;  which 
being  made  in  extremis,  the  court  makes 
some  allowance  for  the  testators  situation. 
Whereas  a  disposition  in  the  life  time  of 
the  donor  is  taken  to  be  made  with  more 
caution ;  because  the  grantor  might  have 
had  counsel  if  he  had  chosen  it. 

Randolph  in  reply.  I  admit  the  rule  as 
laid  down  by  Mr.  Call,  that  there  must  be 
something  to  confine  the  limitation  to  a 
reasonable  period  of  time;  but  I  contend 
that  this  is  done  in  the  present  instance ; 
for  the  word  children  does  it.  Especially 
as  that  is  a  word  of  purchase  and  particu- 
larly in  a  deed;  so  that  the  difference  in- 
sisted on  is  in  our  favour.  The  court  will 
the  more  readily  adopt  my  construction ; 
because  the  intention  of  the  donor  was  rea- 
sonable. For  if  his  daughter  had  issue  he 
intended  they  should  have  the  benefit 

316  *of  the  estate ;  but  if  not,  then,  in- 
stead of  its  going  to  strangers,  he  in- 
tended it  should  return  to  his  own  family 
again.  The  case  of  Dunn  v.  Bray  (1  Call's 
rep.  338),  in  this  court  contains  reasoning 
expressly    apposite    to  what  I  contend  for. 

Call.  That  case  was  determined  on  the 
authority  of  Pinbury  v.  Elkin  and  other 
cases  in  P.  Wms.  But  not  one  of  those 
cases  resembles  the  present. 

Cur.  adv.  vult. 

ROANE,  Judge.  The  first  question  I 
shall  consider  in  this  cause  is  upon  the  title 
to  the  slaves  mentioned  in  the  declaration. 

This  question  depends  upon  the  limita- 
tion over  to  Higgenbotham  as  found  by  the 
special  verdict.    The  clause  on   which    the 


question  depends  is  as  follows,  ''That  on 
the  30th  of  January  1793  the  defendant 
married  the  plaintiffs  daughter,  after  which 
the  plaintiff  gave  her  the  negroes  in  ques- 
tion to  her  and  the  heirs  of  her  body,  and 
in  case  she  died  without  issue,  that  is, 
children  of  her  body,  the  said  negroes  to 
return  to  the  plaintiff.*' 

It  is  a  clear  principle  that  a  limitation  of 
personal  estate  after  an  indefinite  failure 
of  issue  is  void,  as  tending  to  a  perpetuity ; 
but  it  is  also  a  principle  that,  with  respect 
to  personal  estate,  the  courts  incline  to  lay 
hold  of  any  words  which  tend  to  restrict 
the  generality  of  the  words  * 'dying  with- 
out issue,"  to  mean  "dying  without  issue 
living  at  the  death." 

Thus  a  limitation  to  a  person  in  esse  for 
life,  after  a  dyin^  without  issue  is  good ; 
because  the  contingency  must  happen,  if 
at  all,  in  the  life  time  of  the  remainder- 
man; and  the  limitation  to  him  for  life 
restrains  the  generality  of  the  words  "dy- 
ing without  issue."  Otherwise  if  the  lim- 
itation had  been  to  him  in  fee  or  in  tail ;  in 
that  case  there  would  be  no   such    re- 

317  striction     and   the   limitation    *over 
would  be  void.     My  opinion  upon  the 

particular  principle,  formed  on  thorough 
investigation,  was  expressed  in  this  court 
in  the  case  of  Pleasants  v.  Pleasants ;  * 
and  that  opinion  I  now  wish  to  be  under- 
stood to  refer  to  and  adopt. 

There  is  a  circumstance  in  this  case 
which  appears  to  me  to  have  this  restric- 
tive operation;  that  is  to  say,  that  the 
negroes  are  to  return  back  to  the  plaintiff 
in  the  event  of  the  daughters  dying  with- 
out children. 

It  is  here  to  be  observed,  that  the  limita- 
tion is  to  the  plaintiff  himself.  It  is  not 
to  his  heirs  or  representatives,  and  it  can- 
not reasonably  be  inferred  to  have  been 
the  donors  intention  that  the  negroes 
should  revert  to  his  representatives  at  a 
remote  distance  of  time.  This  limitation 
then  is  similar  to  the  limitation  for  life 
before  spoken  of;  and  restrains  the  gen- 
erality of  the  words  "issue  of  her  body," 
to  an  event  within  the  period  of  a  life  in 
being. 

Without  resorting  further  to  the  standard 
of  general  principles  for  the  decision  of  this 
point,  there  is  a  case  from  1  Wms.  534; 
Hughes  V.  Sayer,  which  seems  decisive  of 
this  case;  where  C  having  two  nephews  A 
and  B,  di vised  his  personal  estate  to  them, 
and  if  either  die  without  children  then  to 
the  survivor.  Here  dying  without  children 
was  restrained  to  mean  without  children 
then  living ;  because  the  immediate  limita- 
tion over  was  to  the  surviving  devisee, 
as  in  the  case  at  bar  the  immediate  limita- 
tion over  was  to  the  surviving  father;  and 
the  case  of  Nichols  v.  Skinner,  Prec.  Ch. 
528,  is  upon  the  same  principle,  and  is  per- 
haps still  stronger,  as  the  word  issue  is 
there  restrained  on  the  same  reason  with 
the  word  children  in  the  case  just  mentioned 
from  Peere  Williams. 

My  opinion  then  is  that  the  title  of   the 
slaves  in  question  is  in  the  present   appel- 
lant. 

318  *But     the   verdict  of   the    jury     is 

♦Vld.  The  next  case. 
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erroneous,  in  finding  the  value  of  the 
slaves  aggregately,  which  was  certainly 
meant  to  be  done  here  under  the  word 
''damages.'*  The  judgment  of  the  County 
Court  is  therefore  erroneous  as  to  this 
point ;  and  in  not  awarding  a  venire  facias 
de  novo  to  ascertain  the  separate  value  of 
the  slaves.  Consequently  I  think  that 
the  judgment  of  the  District  Court  revers- 
ing that  of  the  County  Court  in  toto  ought 
to  be  reversed,  and  a  judgment  agreeable 
to  the  ideas  above  mentioned  entered. 

FLEMING  and  CARRINGTON,  Judges. 
Of  the  same  opinion. 

LYONS,  Judge.  The  intention  clearly 
was  that  the  slaves  should  return  to  the 
grantor  in  the  event  of  the  daughters  dying 
without  leaving  any  children;  which  was 
a  reasonable  period,  and  if  a  Court  of  Equity 
had  been  called  upon  to  execute  the 
agreement  the  conveyance  would  have  been 
in  that  form.  The  intention  was  rational, 
and  the  limitation  confined  within  proper 
limits.  Therefore  there  is  no  question 
upon  the  title.  But  there  ought  to  have 
been  a  new  writ  of  enquiry  in  order  to  as- 
certain the  values  of  the  slaves.  I  think 
therefore  that  the  judgment  of  the  District 
Court  should  be  reversed ;  and  that  of  the 
County  Court  affirmed  as  to  the  title,  but 
reversed  also  as  to  the  damages;  and  that 
a  new  writ  of  enquiry  should  be  awarded 
to  ascertain  the  values  of  the  slaves. 

Per  Cur.  The  Court  is  of  op*nion,  that 
the  judgment  of  the  District  Court  is  erro- 
neous. Therefore,  it  is  to  be  reversed  with 
costs;  and  this  Court,  proceeding  to  give 
such  judgment  as  the  said  District  Court 
ought  to  have  given,  is  of  opinion,  that  the 
judgment  of  the  County  Court  is  erroneous, 
in  not  awarding  a  writ  of  enquiry  to  ascer- 
tain the  separate  prices  or  values  of  tne 
slaves  in  the  declaration  mentioned,  the 
jury  having  found  the  value  of  all  the  slaves 
in  a  gross  sum.  Therefore  that  judg- 
319  ment  is  also  to  be  reversed ;  *and  the 
suit  is  to  be  remanded  to  the  County 
Court,  for  a  writ  of  enquiry  to  be  awarded, 
to  ascertain  the  separate  prices  of  the 
slaves;  and  after  the  execution  of  such 
writ  of  enquiry,  for  judgment  to  be  en- 
tered, for  the  appellant,  for  the  slaves,  or 
their  respective  prices. 


Pleasants  v.  Pleasants. 

[April  Term,  1800.] 

Perpetuities  and  Bxecutoiy  Umltatioiu.*— The  doc- 
trine of  perpetuities  and  executory  limitations 
considered. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery  in  a  suit  brought 
by  Robert  Pleasants  son  and  heir  of  John 
Pleasants  deceased  against  Charles  Logan, 


•Ejcecntory  Llmitetlon— Dylny  withoat  iMae.— in 
EiflTffenbotliam  ▼.  Rucker,  2  Call  816.  the  opinion  in 
the  principal  case  is  adopted  as  authority  for  the 
foUowtnF  proposition,  a  limitation  to  a  person  in 
eMM  for  life,  after  djrlnff  withoat  issue  is  rood, 
hecanse  the  contingency  must  happen,  if  at  all,  in 
the  lifetime  of  the  remainderman;  and  the  limita- 
tion to  him  for  life  restrains  the  (generality  of  the 
words  *Mylntf  withoat  Isnue."  It  is  otherwise  if  the 
limitation  is  to  him  in  fee  or  in  tail:  in  that  case 
there  will  be  no  such  restriction  and  the  limitation 
over  will  be  Toid.  See  also,  citing  the  principal 
ca»e.  for  this  proposition.  Royall  v.  Eppes.  8  Munf. 
tfl:  Wilkins  t.  Taylor,  6  Call  156,  where  it  is  said 
a  limitation  over  ia  remainder  to  A.  after  the  death 
of  B-  withoat  issue,  is  void,  as  beinr  too  remote. 


Samuel  Pleasants  junior  Isaac  Pleasants 
and  Jane  his  wife,  Thomas  Pleasants  junior 
and  Margaret  his  wife,  Elizabeth  Pleas- 
ants, Robert  Langley  and  Elizabeth  his 
wife,  Margaret  Langley,  Elizabeth  Langley 
the  younger,  and  Anne  May.  The  bill 
states,  that  the  said  John  Pleasants  by  his 
last  wi  U  devised  as  follows,  ^  ^  my  further  de- 
sire is,  respecting  my  poor  slaves,  all  of 
them  as  I  shall  die  possessed  with  shall  be 
free  if  they  chuse  it  when  they  arrive  to 
the  age  of  thirty  years,  and  the  laws  of  the 
land  will  admit  them  to  be  set  free  without 
their  being  transported  out  of  the  country. 
I  say  all  my  slaves  now  born  or  hereafter 
to  be  born,  whilst  their  mothers  are  in.  the 
service  of  me  or  my  heirs,  to  be  free  at  the 
age  of  thirty  years  as  above  mentioned,  to 
be  adjudged  of  by  my  trustees  their  age." 
That  the  said  John  Pleasants  in  a  subse- 
quent part  of  his  will  devised  to  the  plain- 
tiff eight  of  the  said  slaves  upon  the  same 
condition,  that  he  should  allow  them  to  be 
free  if  the  laws  of  the  land  would  admit  of 

it.  That  the  testator  then  devised  to 
320      his  grandson  Samuel  Pleasants  *one- 

thifd  part  of  his  slaves  not  otherwise 
disposed  of,  on  the  same  conditions  on 
which  he  devised  the  said  eight  slaves  to 
the  plaintiff.  That  the  testator  devised  to 
his  daughters  Elizabeth  Langley  the  use 
of  all  the  slaves  conveyed  to  him  by  Robert 
Langley  and  also  the  slaves  sold  by  the 
said  Robert  Langley  to  John  Hunt  or  Sam- 
uel Gordon  during  the  term  of  her  natural 
life,  and  after  her  death  to  her  children 
upon  the  same  limitations  and  conditions 
relative  to  their  freedom,  as  are  mentioned 

SIsvM  — Putnre    Bsumdpatloa  ~  Vslldlty.— in    the 

principal  case  a  testator  devised  certain  slaves  on 
condition  that  the  legatees  should  manumit  them 
whenever  the  laws  would  permit  manumission,  and 
it  was  held  that  the  legatees  took  an  estate  in  the 
slaves  liable  to  be  defeated  by  such  contingency. 
Upon  this  question  of  the  future  emancipation  of 
slaves  the  principal  case  is  cited  and  approved  in 
Manns  v.  Givens,  7  Leiorh  716;  Wood  v.  Humphreys. 
ISGratt  S41,  842.  846,  847,  861.  866.  860.  801;  Osborne  v. 
Taylor.  12  Gratt  182:  Charles  v.  Hunnicutt.  6  Call  817. 
818,  827.  828.  880.  which  case  holds  that  a  devise  by  a 
Quaker,  in  1781,  of  his  slaves  to  the  monthly  meet- 
ing, of  which  he  was  a  member,  to  be  manumitted 
by  such  persons  as  they  should  appoint,  was  a  orood 
devise. 

In  the  second  headnote  of  Moses  v.  Deniffree,  6 
Rand.  660,  it  is  said,  the  devise  in  Pltatanta  t.  PU<u- 
anta,  was  supported,  because  the  testator  did  not  at- 
tempt to  vest  a  riffht  to  freedom  in  violation  of  law. 
but  directed  that  his  slaves  should  have  their 
freedom,  whenever  the  laws  would  permit  it,  and 
created  a  trust  to  support  it:  and  that  case  has  car- 
ried the  doctrine  far  enough.  But  where  either  a 
deed  or  will,  made  before  May,  1782.  emancipates  a 
slave  absolutely  and  without  condition,  although 
the  freedom  is  to  take  effect  at  a  future  time,  it  is 
unlawful,  and  therefore  void. 


-increase.— The  question  as  to  whether 
the  increase  of  slaves  who  are  manumitted  in/iUuro 
are  also  entitled  to  their  freedom,  seems  to  depend 
upon  the  Intention  of  the  testator.  See,  citing  the 
principal  case,  Maria  v.  Surbauorh,  2  Rand.  282,  244, 
246:  Osborne  v.  Taylor,  12  Gratt.  128  (see  noU): 
Hunter  v.  Humphreys.  14  Gratt  207;  foot-note  to 
Binford  v.  Robin.  1  Gratt  827. 

Same— Suit  tor  Preedom.  —  Negroes  recovering 
freedom  by  suit  in  forma  pauperia.  cannot  in  any 
case  recover  profits  or  damages.  Paup  v.  Min^o,  4 
Leiffh  163,  citing  the  principal  case  at  pp.  176,  184. 
See  also,  citing  the  principal  case.  Osborne  v.  Taylor. 
12  Gratt  180;  foot-note  to  Peter  v.  Harffrave.  5 
Gratt  12. 

Same— Emancipation— Election  by  Slave.— See  the 
principal  case  cited  in  Bailey  v.  Poindexter.  14 
Gratt  108.  104:  dissenting  opinion  of  Moncubs.  J.,  in 
the  same  case.  pp.  204, 206  (see  foot-note) :  Williamson 
V.  Coalter.  14  Gratt  404.  See  principal  case  cited  in 
Gregory  v.  Bausrh.  2  Leiffh  601. 
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in  the  other  bequests.  That  the  said  tes- 
tator then  devised  to  his  son  Jonathan 
Pleasants,  when  he  should  attain  the  age 
of  21,  one  third  part  of  all  the  slaves  not 
otherwise  disposed  of  by  that  will  includ- 
ing his  mothers  jointure  negroes  and  those 
given  to  her  by  her  father  to  be  reckoned 
as  part  of  the  share  or  third  part  of 
the  said  Jonathan  Pleasants  in  the 
share  of  the  said  slaves.  That  the  tes- 
tator devised  to  his  grand  daughter  Jane 
Pleasants  a  negro  girl  named  Jennj  upon 
condition,  in  addition  to  the  general  condi- 
tion first  mentioned  respecting  the  freedom 
of  the  said  slaves,  that  she  the  said  Jane 
as  .one  of  the  children  of  her  deceased 
father  John  Pleasants  should  release  all 
claim  to  any  dividend  in  a  copartnership 
mentioned  in  the  said  will.  That  he  de- 
vised four  slaves  to  his  daughter  Mary 
Pleasants ;  to  his  grand  daughter  a  negro 
woman  named  Pender  and  her  children ; 
and  to  Elizabeth  Pleasants  wife  of  Joseph 
Pleasants  a  mulatto  woman  named  Tabb 
and  her  child  Syphax.  That  the  said  tes- 
tator then  devised  as  follows.  *  *Item  I  give 
and  bequeath  unto  my  son  Thomas  Pleas- 
ants the  remaining  third  part  of  my  ne- 
groes, before  directed  to  be  equally  divided 
between  my  grandson  Samuel  Pleasants 
and  son  Jonathan,  with  the  same  proviso 
and  limitations  respecting  their  freedom 
as  is  before  mentioned  and  intended  to- 
wards the  whole  by  this  will  given  or 
devised."  That  the  several  devisees  be- 
came possessed  under  the  will  aforesaid, 
and  the  said  Jonathan  Pleasants  in  the 
year  1777  by  his  last  will,  made 
321  *the  following  devise  **And  first  be- 
lieving that  all  mankind  have  an 
undoubted  right  to  freedom  and  commis- 
serating  the  situation  of  the  negroes  wh  ch 
by  law  I  am  invested  with  the  property  of, 
and  being  willing  and  desirous  that  they 
may  in  a  good  degree  partake  of  and  enjoy 
that  inestimable  blessing,  do  order  and  di- 
rect, as  the  most  likely  means  to  fit  them 
for  freedom,  that  they  be  instructed  to 
read,  at  least  the  young  ones  as  they  come 
of  suitable  age,  and  that  each  individual 
of  them  that  now  are  or  may  hereafter 
arrive  to  the  age  of  thirty  years  may  enjoy 
the  full  benefit  of  their  labour  in  a  manner 
the  most  likely  to  answer  the  intention  of 
relieving  from  bondage.  And  whenever 
the  laws  of  the  country  will  admit  absolute 
freedom  to  them,  it  is  my  will  and  desire 
that  all  the  slaves  I  am  now  possessed  of, 
together  with  their  increase,  shall  immedi- 
ately on  their  coming  to  the  age  of  thirty 
years  as  aforesaid  become  free,  or  at  least 
such  as  will  accept  thereof,  or  that  my 
trustees  hereafter  to  be  named,  or  a  major- 
ity or  the  successors  of  them  may  think  so 
fitted  for  freedom,  as  that  the  enjoyment 
thereof  will  conduce  to  their  happiness, 
which  I  desire  they  may  enjoy  in  as  full 
and  ample  a  manner  as  if  they  had  never 
been  in  bondage,  and  on  these  express  con- 
ditions and  no  other  I  do  make  the  follow- 
ing bequests  of  them."  That  the  testator 
then  proceeds  to  dispose  of  his  slaves 
among  the  following  persons  to  wit,  Mary 
Pleasants,  Anne  Langley,  Elizabeth  Lang- 
ley,  Mary  Langley,  Jane  Pleasants,  David 
Woodson,  Anne  Woodson,  Joseph  Pleasants, 


Samuel  Pleasants  and  the  plaintiff;  again 
expressing  in  almost  every  particular  devise 
the  same  positive  condition  in  favor  of  their 
freedom.  That  the  said  Anne  Langley  hath 
intermarried  with  May,  Margaret  Langley 
with  Teasdale,  Anne  Woodson  with  Pope, 
and  Mary  Pleasants  with  L/Ogan.  That  the 
plaintifiP  is   heir  at  law  and  executor 

322  of  the  said  John  Pleasants  ^deceased, 
as  well  as  executor  of  the  said  Jona- 
than Pleasants,  and  in  those  characters 
in  the  year  17  applied  to  the  Legislature  for 
the  manumission  of  the  said  slaves;  but 
the  Legislature  were  of  opinion  that  it  be- 
longed to  the  judiciary.  That  the  plaintiff 
hath  been  much  embarrassed  as  to  the  mode 
of  bringing  the  question  before  the  Courts, 
as  the  slaves  could  not  sue  at  common  law, 
1.  On  account  of  their  not  being  capable  of 
being  manumitted,  but  upon  the  terms 
mentioned  in  the  act  of  Assembly.  2.  As 
they  claimed  their  freedom  in  the  nature  of 
a  legacy.  That  the  devises  to  the  defend- 
ants were  only  on  condition  that  they  would 
emancipate  them  when  they  arrived  at  a 
certain  age  and  the  laws  would  permit  it. 
Of  course  that  they  have  no  title  to  them, 
but  either  the  plaintiff  is  entitled,  for  a 
breach  of  the  condition,  or  as  executor,  on 
whom  the  legal  estate  vested  to  perform  the 
will.  That  there  are  no  debts  due  from  the 
said  John  and  Jonathan  Pleasants  now 
unsatisfied.  That  the  plaintiff  hath  applied 
to  the  defendants  to  emancipate  the  said 
slaves,  but  they  refuse.  Therefore  the  bill 
prays  that  the  slaves  may  be  delivered  up 
to  the  plaintiff  to  be  holden  in  trust  for  the 
purposes  of  the  wills  of  the  said  John  and 
Jonathan  Pleasants;  that  the  Court  would 
direct  the  manner  of  their  manumission ; 
and  for  general  relief. 

The  defendant  Mary  Logan  demurred  to 
the  jurisdiction  ;  and  by  answer  says  that 
her  late  husband  died  indebted  to  several 
persons. 

Isaac  Pleasants  also  demurred  to  the  ju- 
risdiction ;  and  by  answer  says  that  the  in- 
crease of  the  slaves  devised  to  the  said  Jane 
are  under  thirty  years  of  age. 

Samuel  Pleasants  likewise  demurred  for 
want  of  jurisdiction ;  and  by  way  of  an- 
swer states,  that  some  of  those  in  his  pos- 
session are  under  30  years  of  age. 

323  ^Elizabeth     Pleasants,      says    that 
Tabb  and  her  increase  were  given  to 

the  defendant  by  the  said  John  Pleasants 
in  his  lifetime  as  by  his  letter  will  appear. 
And  that  the  will  of  John  Pleasants  doth 
not  operate  to  give  freedom  to  the  other 
slaves. 

The  defendant  Teasdale  denies  his  re- 
sponsibility to  the  plaintiff,  either  as  heir 
or  executor.  By  amended  answer  he  says, 
that  T.  Atkinson  has  by  virtue  of  a  mort- 
gage recovered  part  of  those  held  by  the 
defendant,  and  the  defendant  hath  since 
paid  him  a  valuable  consideration  for 
them. 

A  suit  was  afterwards  brought  by  Ned 
one  of  the  slaves  in  forma  pauperis  against 
Elizabeth  Pleasants  widow  of  Joseph  Pleas- 
ants, setting  forth  the  clauses  of  the  will 
of  Jonathan  Pleasants,  stating  the  act  of 
Assembly  authorizing  the  manumission  of 
slaves,  and  that  the  plaintiff  is  now  up- 
wards of  30  years  of    age ;  and  hath  so  de- 
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meaned  himself  as  to  shew  that  freedom 
woald  be  conducive  to  his  happiness.  The 
bill  therefore  prajs  the  court  to  decree  the 
defendant  to  release  him  from  slavery. 

The  Court  of  Chancery  overruled  the  de- 
marrers,  and  declared  itself  of  opinion, 
that,  in  equity,  of  the  slaves,  on  whose 
behalf  the  suit  was  instituted,  they  who 
were  thirty  years  old  or  older  in  the  year 
17S2,  when  the  act  authorizing  manumis- 
sioo  was  enacted,  were,  at  that  time,  enti- 
tled. They,  who,  bom  before  the  testators 
death,  were  not  30  years  old  at  the  time 
of  the  decree,  would,  when  they  should 
attain  the  same  age,  be  entitled  to  freedom, 
and  that  they  who  had  been  born  since  the 
statute  was  enacted,  were  at  their  birth 
entitled  to  freedom:  That  the  plaintiff 
Robert  Pleasants  heir  and  executor  as  afore- 
said, was  the  proper  party  to  vindicate  that 
freedom.  It  therefore  referred  it  to  a  com- 
missioner to  ascertain  their  ages,  and  to 
take  an  account  of  their  profits  since  their 
respective  rights  to  freedom  accrued.  From 
which  decree  the  defendants   appealed   to 

this  court. 
324  *Wickbam  for  the  appellants.  If 
the  plaintiffs  were  entitled  to  their 
freedom  it  was  either  by  the  common  law, 
or  by  statute;  and  cither  way  they  could 
have  asserted  it  at  common  law.  Conse- 
qaently  their  remedy  was  at  common  law, 
and  they  ought  not  to  have  resorted  to  the 
Court  of  Chancery. 

It  will  be  said  that  the  legatees  are  trus- 
tees; and  therefore  that  the  Court  of  Equity 
bad  jurisdiction  upon  the  ground  of  a  trust. 
But  the  history  of  uses,  which  were  in- 
vented to  avoid  the  statutes  of  mortmain, 
shews  that  a  Court  of  Kquity  only  exercises 
jurisdiction,  where  the  beneficial  interest 
is  in  one  person,  and  the  legal  in  another. 
Now  it  cannot  be  said  that  the  legatees 
have  the  legal  estate,  and  that  the  beneficial 
interest,  that  is  the  labour  of  the  slaves,  is 
in  the  slaves  themselves.  Of  course  it  is 
not  a  case  which  consists  with  the  nature 
and  foundation  of  trusts. 

Perhaps  it  will  be  said,  that  several  may 
join  in  one  suit  here ;  and  that,  that  ci  r- 
cumstance  will  give  the  jurisdiction.  But 
that  will  not  alter  the  case ;  because  sev- 
eral may  sue  at  law  also.  Coleman  v.  Dick 
and  Pat,  1  Wash.  233.  Therefore  the  Court 
of  Chancery  ought  not  to  have  sustained 
its  jurisdiction,  but  the  decree  is  erroneous, 
upon  that  ground. 

Then  as  to  the  right  of  the  plaintiffs  to 
have  their  freedom.  It  may  be  proper  to 
premise,  that,  although  it  may  be  true  that 
liberty  is  to  be  favor^,  the  rights  of  prop- 
erty are  as  sacred  as  those  of  liberty ;  and 
therefore,  that  this  cause  should  be  decided 
on  the  same  principles  of  law,  that  other 
causes  are. 

Emancipation  of  slaves  was  prohibited  by 
the  act  of  Assembly  in  1748,  p.  262,  edit. 
1769:  Which  act  was  in  force  at  the  time 
of  making  this  will;  and  therefore  the 
condition,    annexed    to    the     bequests,    is 

void. 
325  *There   is     a     distinction    in    law, 

which  is  well  known,  between  condi- 
tions precedent  and  subsequent.  The  first 
must  be  performed,  before  any  estate  at  all 
vests ;  bat  it  is  otherwise  as  to  the  latter,  be- 


cause then  the  condition  must  happen  to  de- 
stroy the  estate  which  has  already  vested. 
In  our  case  the  condition  was  precedent,  and 
it  remains  to  consider,  whether  the  title, 
depending  on  it,  could  ever  take  effect? 

This  condition  was  contrary  to  the  na- 
ture of  the  estate,  for  it  tended  to  bar  the 
alienation  of  the  property,  and  therefore 
was  void.  Shep.  touch.  129;  1  Co.  83;  1 
Inst.  223.  During  all  the  period,  between 
the  death  of  the  testator  and  the  happening 
of  the  contingency,  it  was  wholly  uncer- 
tain, whether  the  law  would  pass,  or  not ; 
and  consequently  the  condition  operated  as 
a  bar  of  alienation,  for  that  time;  which 
the  authorities  declare  will  render  it  void. 
For  it  is,  in  effect,  but  a  devise  of  the 
slaves  in  absolute  property,  with  a  con- 
dition, that  the  devisee  shall  not  alien. 
In  Co.  Litt.'224,  it  is  said,  that  a  privilege, 
inseparable  from  the  estate,  cannot  be  re- 
strained ;  and  the  right  of  alienation  is  a 
privilege  inseparable  from  the  right  of 
property. 

But  the  condition  is  void,  upon  another 
ground;  namely,  that  it  was  illegal  and 
contrary  to  the  act  of  Assembly ;  which 
having  forbid  emancipation,  every  attempt 
to  effect  it,  was  repugnant  to  the  act,  and 
therefore  void. 

If  it  be  said  that  the  act  only  respected 
absolute  and  not  conditional  emancipations, 
the  answer  is,  that  the  latter  is  compre- 
hended in  the  former,  for  every  lesser  is 
contained  in  the  greater.  So  that  this 
was  an  attempt  at  emancipation,  which 
was  void  on  account  of  its  repugnancy  to 
the  law. 

Perhaps  it  will  be  said,  that  the  law  per- 
mitted manumission  at  the  time,  when  the 
emancipation  took  effect  in  point  of  opera- 
tion, although  there  was  no  such  law 
at  the  death  of  the  testator;  and 
326  '^therefore  that  the  case  is  out  of  the 
meaning  of  the  act  of  1748.  But  this 
is  not  so;  for  there  is  no  limitation,  for 
the  happening  of  the  event ;  and  the  ques- 
tion is  not,  whether  subsequent  events  can 
make  it  lawful?  but  whether  the  devise  was 
good  upon  the  face  of  the  will?  for  posterior 
events  could  not  make  it  good,  if  it  were 
not  so  at  its  creation ;  that  is,  at  the  death 
of  the  testator.  This  is  evinced  in  the 
common  cases  of  remainders  of  personal 
estate,  where  the  events  may  actually  take 
place,  within  the  limits  allowed  "by  law, 
but  the  remainders  will,  nevertheless,  be 
void,  because  too  remote  in  their  creation. 
This  principle  was  adhered  to,  by  the  Court 
in  the  case  of  Carter  v.  Tyler;  *  in  which 
it  was  clearly  held,  that  posterior  events 
would  not  alter  the  construction  from 
what  it  ought  to  have  been,  at  the  death  of 
the  testator. 

Thus  then  it  appears,  that  during  all  the 
period  between  the  death  of  the  testator 
and  the  passing  of  the  act  of  Assembly,  the 
legatees  had  property,  to  which  there  was 
a  repugnant  and  illegal  condition  annexed; 
which  was  consequently  fruitless  and  void. 

By  the  act  of  Assembly  in  1782  for  eman- 
cipation of  slaves,  there  is  nothing  which 
either  .  manumits  the  plaintiffs  in  terms  or 
obliges    the   legatees   to   do  it;  for  the  act 

*1  Call's  Reports  p.  166. 
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has  certain  prescribed  terms,  and  the  pres- 
ent case  is  not  within  any  of  them :  But 
the  plaintiffs  must  shew,  that  they  are 
within  the  requisites  of  the  act;  and  this 
they  cannot  do. 

It  is  a  rule  that  all  acts  upon  the  same 
subject  shall  be  construed  as  one  act;  be- 
cause the  whole  are  only  parts  of  the  same 
system.  Therefore  this  act  of  Assembly 
and  that  of  1748,  are  to  be  taken  as  one 
law.  It  will  then  be  correct  to  say  in  the 
language  of  1748,  that  it  is  generally  true, 
that  there  shall  be  no  emancipation ;  but 
that  there  may   be   certain   specified 

327  emancipations,  according  to  the  *act 
of   1782.     8o   that   the   provisions  of 

the  act  of  1748  will  still  be  the  general 
principle;  and  those  of  the  act  of  1782  will 
only  operate  as  exceptions  out  of  that  of 
1748.  Therefore  any  case  which  is  not 
strictly  within  the  terms  of  the  act  of  1782 
will  come  within  the  operation  of  that  of 
1748.  Thus  if  a  man  were  to  attempt  to 
emancipate  his  slave  by  parol,  this,  not 
being  within  the  terms  of  the  act  of  1782, 
would  be  void  by  that  of  1748. 

Besides  the  act  of  1782  is  prospective, 
and  not  retrospective.  It  was  not  intended 
to  embrace  any  prior  cases. 

Again  the  act  is  permissive,  and  not 
compulsory.  So  that  the  proprietor  may 
do  it  or  not,  as  he  pleases ;  for  there  is  no 
obligation  upon  him;  and  therefore  the 
legatees  may  refuse. 

But  the  act  of  Assembly  imposes  certain 
conditions  upon  the  owner  who  emanci- 
pates, such  as  the  maintenance  of  the 
young  and  aged  slaves.  Now  this  the 
proprietor  may  do  or  not,  as  he  pleases, 
and  no  person  can  complain  if  he  will  not. 
But  the  construction  made  by  the  Court  of 
Chancery,  upon  this  will,  would  go  to  com- 
pel the  legatees  to  give  this  security ;  for  it 
cannot  be  dispen^d  with,  if  they  are 
emancipated ;  or  else  the  helpless  and  aged 
will  be  thrown  as  a  burthen  upon  the  pub- 
lic, contrary  to  the  intention  and  express 
provisions  of  the  act  of  Assembly. 

The  court  cannot  compel  the  administra- 
tors to  emancipate.  No  person  but  the 
proprietor  can  do  it  by  law,  and,  for  the 
reasons  already  given,  the  court  cannot 
force  him  to  do  it. 

The  decree  of  the  Court  of  Chancery,  does 
not  follow  the  testators  intention.  He  in- 
tended to  erect  the  slaves  into  a  distinct 
kind  of  property;  that  is  to  say,  they  were 
to  be  slaves  till  30,  and  free  men  after- 
wards: but  this  idea  is  not  pursued  by  the 
decree,  which  has  not  only  changed  the 
law,  but  the  will  too.     For  a  mother 

328  having  children  ^before  thirty,  those 
children  will   be   subject   to  the  term 

of  slavery  too.  The  word  hereafter  takes 
in  all  future  generations. 

As  the  decree  of  the  Court  of  Chancery  is 
clearly  wrong,  how  will  the  court  mould 
another?  Must  it  be,  that  the  plaintiffs  and 
their  progeny  to  all  generations  shall,  in 
succession,  be  entitled  to  freedom  at  thirty? 
This  would  be  to  allow  the  testator  to  cre- 
ate a  new  species  of  property,  subject  to 
rules  unknown  to  the  law.  But  this  is  what 
no  man  can  do. 

The  whole  amount  therefore  is,  that  the 
testator  has    wished  to  do,    what   the   law 


will  not  permit  him  to  do;  and,  conse- 
quently, the  atteinpt  is  void. 

Upon  principles  of  convenience,  the  con- 
struction of  the  plaintiffs  ought  not  to  pre- 
vail. For  suppose  Logan  had  contracted 
debts,  between  the  death  of  the  testator 
and  the  passing  of  the  law,  ought  the  cred- 
itors, who  had  trusted  him  on  a  fair  pre- 
sumption that  no  law  of  emancipation 
would  pass,  to  lose  their  debts? 

The  will  of  Jonathan  Pleasants  ought 
to  receive  the  same  construction. 

With  respect  to  the  account  of  profits, 
who  are  to  repay  the  ezpenaes.of  those  that 
were  chargeable?  It  could  scarcely  have 
been  intended  by  the  testator,  that  this 
burthen    should    be    borne  by  the  legatees. 

But  the  general  idea  of  the  country  and 
the  practice  in  the  courts  of  law  are  opposed 
to  such  a  demand ;  and  therefore  damages 
are  never  given,  in  actions  of  this  kind, 
by  the  juries  who  decide  them. 

Randolph  on  the  same  side.  By  the  act 
of  1727  i  3,  slaves  can  only  be  conveyed 
as  chattels;  and  as  such  a  limitation  of  a 
chattel  would  be  too  remote  and  there- 
fore void,    it   follows  that   this  is  so 

329  nikewise.     The  act  of  1748,    instead 
of    curtailing,    rather    extended    the 

power  of  emancipation.  For  prior  to  tbat 
law  a  man  could  not  manumit  his  slave. 

Warden  for  the  appellee.  This  was  the 
case  of  a  trust  which  gave  the  Court  of 
Chancery  jurisdiction.  The  nature  or  kind 
of  the  trust  does  not  make  any  difference, 
in  this  respect.     Saund.  trusts,  14,  18. 

This  was  a  trust  to  perform  a  certain  act, 
when  the  trustee  should  be  enabled  to  do  it: 
Which  trust  was  not  inconsistent  with  law ; 
and  the  act  of  1782,  having  enabled  the 
legatees  to  do  it,  their  conscience  is  af- 
fected, and,  consequently,  they  are  bound 
to  perform  it. 

The  application  to  the  Court  of  Chan- 
cery, therefore,  in  order  to  compel  an  ob- 
servance of  this  equitable  obligation,  was 
proper. 

The  act  of  1748  has  not  the  effect,  which 
is  contended  for,  by  the  other  side.  It  does 
not  ipso  facto  make  void  the  deed  of  eman- 
cipation. On  the  contrary,  the  right  of  the 
proprietor  is  extinguished  thereby;  al- 
though, the  freedom  of  the  slaves  is  liable  to 
determine  by  the  officers  of  Government 
exercising  the  powers  given  by  the  act  of 
Assembly,  and  selling  the  slave.  Which 
not  having  been  done  in  this  case,  and  the 
act  of  '48  being  now  repealed,  it  follows 
that  the  devise,  which,  at  first,  was  effectttal 
to  pass  the  testators  right,  continues  to  be 
effectual. 

The  decree  pursues  the  intention  of  the 
testator;  which  was,  that  all  above  thirty 
should  have  their  freedom. 

The  plaintiffs  have  a  right  to  the  profits 
of  their  labour.  The  decree,  therefore*  as 
to  this  point,  is  right;  especially,  as  it 
only  directs  the  commissioner  to  enquire 
which  of  them  are  entitled  to  their  free- 
dom, and  to  profits:  This,    in    efifect, 

330  *is  no  more,  than  instituting  an    en- 
quiry, which  of  them  came  up  to  the 

cases  contemplated  by  the  testator. 

The  notion  of  the  perpetuity,  contended 
for  by  Mr.  Wickham,  is  without  founda- 
tion.    Because,  from  a  fair  construction  of 
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the  devise,  the  conting'eucy  was   confined 
to  a  reasonable  period. 

Marshall  on  the  same  side.  As  to  the 
point  of  jnrisdiction,  there  can  be  no  ques- 
tion, but  that  the  ordinary  principles, 
founded  on  the  general  doctrines  of  trusts 
apply;  and  the  rather,  perhaps,  because, 
being  a  suit  for  freedom,  the  forms  of  pro- 
ceeding will  not  be  so  strictly  adhered  to, 
as  in  other  cases.  This  was  decided  in  the 
case  of  Coleman  v.  Dick  A  Pat,  cited  by 
Mr.  Wickham.  But  it  was  clearly  a  trust ; 
and  therefore  upon  that  ground,  the  Court 
of  Chancery  properly  sustained  its  juris- 
diction. Besides  the  difficulty  of  deciding 
the  nature  of  the  case,  as  whether  freedom 
was  actually  given,  so  as  that  there  might 
be  a  common  law  remedy?  Or,  whether  it 
was  not  rather  in  the  nature  of  a  contract 
to  be  enforced  in  equity  upon  the  happen- 
ing of  the  events?  Whether  the  property 
was  in  the  heir  or  administrator?  and 
which  of  them  should  perform  the  act?  All 
these  circumstances  rendered  the  resort  to 
the  Court  of  Chancery  proper. 

As  to  the  question  upon  the  right  to  free- 
dom. The  right  of  the  testator  clearly 
passed  by  the  will.  That  was  irrevocable ; 
although  the  slaves  would  not  have  enjoyed 
their  freedom,  had  the  officers  of  govern- 
ment chosen  to  exert  their  powers,  and  sold 
them  as  the  act  directed.  But  as  the  act  of 
1748  was  repealed,  without  this  being  done, 
on  the  part  of  the  officers  of  government, 
if  they  had  the  power  in  this  case,  the 
right  of  the  paupers  to  their  liberty  con- 
tinues. 

The  question  then  is,  whether  the  condi- 
tion shall  be  performed? 
331         *If  not,  it  must  be,  either,  because 
it  is  against  law,  or  t>ecause  it  is  an 
attempt  to  create  a  perpetuity. 

As  to  the  first  there  is  nothing  malum  in 
Be,  in  it;  and  therefore,  it  is  not  void  upon 
any  principle  of  morality:  Neither  is  it 
void,  upon  the  ground  of  the  statutory 
prohibition.  Before  the  act  of  1748,  every 
person,  who  pleased  might  have  emanci- 
pated his  slave ;  and  that  statute  does  not 
say,  that  the  testator  may  not  give  bis 
slave  liberty,  when  the  law  shall  permit. 
The  old  rule  of  devises  to  a  child  in  ventre 
sa  mere  is,  in  principle,  not  unlike  this 
case.  For,  according  to  that  rule,  an  exec- 
utory devise  to  such  a  child  by  words  de 
pnesenti  was  void;  but  it  was  otherwise, 
where  the  devise  was  future.  So  here  an 
immediate  emancipation  was  liable  to  be 
defeated  by  the  statute,  but  a  future  one, 
like  this,  was  not. 

The  great  question  therefore  is,  as  to  the 
perpetuity ;  Now  a  perpetuity  is  a  condition 
which  may  run  forever,  or  to  an  unreason- 
able time.  But  this  does  not.  For  the 
will  relates  to  several  subjects ;  and  there- 
fore may  be  construed  severally. 

For  instance  as  to  those  born,  the  devise 
is  to  be  confined  to  a  life  in  being ;  and  for 
this  purpose  it  may  be  taken  distributively : 
So  as  to  make  the  contingency  with  re- 
gard to  them,  fall  within  a  life  in  being, 
or  a  reasonable  period  afterwards.  Thus 
where  a  mother  was  born  at  the  death  of 
the  testator,  the  most  remote  limitation 
would  t>e  a  life  in  being,  and  thirty  years 
afterwards.     Which  is  a  period  not  denied 


by  any  book.  For  the  authorities  are  all 
affirmatively,  that  it  may  depend  on  a  life 
in  being  and  twenty  one  years  ifterwards; 
and  not  negatively,  that  it  shall  not  de- 
pend on  a  longer  time  than  a  life  in  being, 
and  twenty  one  years  afterwards.  There- 
fore, as  to  the  mothers  born  at  the  testators 
death,  the  bequest  is  good,  upon  the  sound- 
est principles  of  law. 
The  mothers  bom  after  the  testators 
death  may  perhaps   form   a   class   of 

332  different  cases;    but   that  *very  cir- 
cumstance shews,  that  the  account  di- 
rected by  the  Court  was  proper. 

The  act  of  1782  operated  a  clear  repeal  of 
that  of  1748;  and  therefore  the  only  im- 
pediment, which  could  be  supposed  to  exist, 
is  removed. 

If  justice  requires  it,  the  Court  may  com- 
pel the  Administrators  to  emancipate;  and 
the  legatees,  by  taking  the  legacy,  bound 
themselves  to  perform  the  trust.  Of  course 
they  may  be  compelled  io  a  specific  per- 
formance of  it.  For  if  the  testator  was 
himself  in  that  situation,  he  would  be 
decreed  to  perform ;  and  in  principle,  there 
is  no  difference. 

With  respect  to  the  argument  of  incon- 
venience, from  I/Ogans  having  contracted 
debts,  if  that  were  the  case,  the  plain  an- 
swer would  be,  that  the  creditors  having 
trusted  a  contingent  estate,  must  be  sub- 
ject to  the  contingency. 

Randolph  in  reply.  Upon  the  question  of 
jurisdiction ;  this  was  a  plain  legal  ques- 
tion, and  if  the  plaintiff  had  any  right  the^^ 
might  have  asserted  it  at  law.  The  nature 
of  the  subject  did  not  alter  the  case ;  nor 
did  the  qualities  of  the  parties  as  combin- 
ing the  rights  of  the  heir  and  trustee.  In 
a  case  concerning  lands  such  an  argument 
would  not  prevail.  You  cannot  in  equity 
join  different  rights  in  one  suit;  and  if 
you  do,  it  is  cause  of  demurrer.  The 
paupers  might  all  have  united  in  one  suit 
at  law.  Besides  numbers  alone  cannot  give 
jurisdiction  to  the  Court  of  Chancery.  If 
it  be  said,  that,  being  a  legacy,  it  was 
properly  sued  for  in  equity,  the  answer  is, 
that  the  executor  has  assented,  and,  conse- 
quently, that  the  remedy  at  law  was  sus- 
tainable. It  follows  therefore  that  the 
Court  of  Chancery  had  not  jurisdiction. 

The  law  of  1727  declares,  that  slaves  shall 
pass  as  chattels ;  and  it  is  most  clear,  that 
such  a  limitation  of  a  mere  chattel  would 
be  void,  as  tending  to  a  perpetuity. 

333  *It  is  said  that  the  act  of  1748  only 
prohibits   immediate,    and  not  future 

emancipations;  but  this  is  not  correct; 
and,  before  that  act,  it  was  not  lawful  to 
emancipate. 

That  statute  was  an  existing  prohibition, 
at  the  time  of  making  this  will ;  and,  if  a 
chattel  had  been  devised  upon  such  condi- 
tion, that  such  a  law  should  pass,  the 
bequest  would  have  been  void.  For  it 
would  have  been  a  condition  contrary  to 
law,  and  therefore  void.  2  Black.  Com. 
160. 

Executory  devises  must  take  effect  within 
a  limited  time  or  not  at  all.  Thirty  years 
is  too  long,  and  never  has  been  allowed. 
If  it  were',  you  might  go  on  to  any  extent. 
The  period  of  a  life,  or  lives,  in  being,  and 
twenty   one   years  afterwards,  is  the  fixed 
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'  le  coutingency,    the  estate    will   become 
ju:»oIute,  in  the  remaiderman. 

i  hus  a  limitation  to  one,  in  esse,  in  fee  or 
iu  lail,  after  a  dying  without  issue,  is  not 
'f^^od,  because  the  contingency,  the  dying 
.'  Ithout  issue,  is  too  remote.  But  such  a 
'Imitation  to  one,  in  esse,  for  life  is  good; 
because  the  contingency  must  happen,  if  at 
all,  so  as  to  vest  the  estate,  within  a  life 
in  being,  viz.  that  of  the  remainderman; 
that  is  to  say,  the  limitation  in  remainder 
for  life  restrains  the    previous  dispo- 

337  sition,  in  the  *same  manner,  as  if  it 
had  been  expressly  limited  to  the  re- 
mainderman, on  the   event  of  dying  with- 
oat  issue,  in  his  life  time. 

This  case  seems  directly  parallel,  with 
the  case  before  us,  the  happening  of  the 
contingency  here;  i.  e.  the  passing  a  law 
to  authorize  emancipation,  standing  sim- 
ply, is  too  remote,  as  it  may  not  happen, 
within  1000  years :  But  when  the  testator 
goes  on  further,  and  means  the  benefit  of 
it  to  persons  in  esse  (for  they  are  the  ob- 
jects of  his  bounty,  and  unless  it  happened 
within  their  lives,  it  might  as  well,  as  to 
them  not  happen,  at  all,)  this  restrains  the 
happening  of  the  contingency,  as  in  the 
case  before  put;  and  makes  the  executory 
devise  good,  at  least  as  to  all,  who  are 
within  the  legal  limits. 

Nay,  the  doctrine  is  carried  so  far,  as  to 
terms  for  years  and  personal  estates  (for  it 
is  otherwise,  with  regard  to  estates  of  in- 
heritance, in  favor  of  the  heir, )  that  Courts 
are  inclined  to  lay  hold  of  any  words,  in 
the  will,  to  restrain  the  general  words, 
'^leaving  issue,"  to  mean  leaving  issue  at 
his  death;  and  thus  to  support  the  remain- 
der. As,  in  the  case  of  Keely  v.  Fowler, 
Feame  rem.  370,  where  those  words  were 
so  restrained,  in  a  case,  where  the  estate 
was  to  return  back  to  the  executors  in  the 
event  of  dying  without  leaving  issue  and 
to  be  distributed  by  them,  and  £SXi.  were 
given  them  for  their  personal  trouble.  Here 
the  words  were  so  restrained,  in  order  to 
reconcile  the  limitation  to  the  devisee,  with 
the  nature  of  the  trust  reposed  in  the  exec- 
utors, and  to  be  executed  by  themselves,  in 
their  lives. 

The  construction,  in  this  case,  must  be, 
as  it  would  have  been,  at  the  instant  of  the 
testators  death,  Doe  v.  Fonnercau,  Cowp. 
477.  And  (the  event  put  out  of  the  ques- 
tion, at  present,  and  leaving,  for  an  after 
consideration,  the  circumstances  of  the 
contingency  having  actually  happened,  and 
its  effects  upon  the  case, )  as  upon  the 

338  will  itself,  *the  estate,  limited  on  the 
contingency  (if  I  may  so  express  it,) 

that  is  to  say,  the  right  to  freedom,  was 
good,  if  the  contingency  happened  within 
the  legal  limits,  in  favour  of  such,  as 
might  be  in  esse  to  enjoy  it,  and  void,  if  it 
happened  beyond  those  limits. 

This  brings  us  to  the  consideration, 
whether  the  limitation  can  be  sustained,  as 
on  the  construction  of  the  will  itself,  as  to 
such  as  might  be  in  esse  during  such 
limits;  although  it  may  be  void,  as  to  such 
as  might  be  born,  in  a   remote  generation? 

And  I  have  no  doubt  but  it  may. 

I  have  no  doubt  but  that  the  limitation, 
as  upon  the  will  itself,  may  be  construed 
distntmtively ;  so  as  to  be  efficacious,  as  to 


some  of  the  plaintiffs,  although  it  might 
be  void  as  to  future  claimants ;  that  is  to 
say,  such  as  claim  beyond  the  legal  limits, 
in  the  event  of  the  contingency's  happen- 
ing sooner  or  later,  as  the  case  may  be.  In 
the  case  of  Forth  v.  Chapman,  1  Wms.  663, 
there  was  a  limitation  of  freehold  and 
leasehold  lands  in  the  same  manner,  to 
wit,  '*If  the  first  devisee  die,  without 
issue. "  These  last  words,  die  without  issue, 
were  construed,  under  the  distinction  before 
taken,  to  be  tied  up  to  mean  issue  living 
at  the  death  as  to  the  leasehold  land,  and 
consequently  the  limitation  was  held  good ; 
but,  as  to  the  freehold  lands,  they  were 
not  considered  as  being  so  restrained,  and 
they  received  the  same  construction,  by 
the  Ld.  Chancellor  as  if  they  had  been  twice 
repeated. 

To  come  now  to  the  case,  before  us,  as  it 
really  is.  The  contingency  has  happened, 
within  the  limits.  The  effect  is,  that  the 
limitation  over  has  thenceforth  become 
vested,  in  interest,  in  all  the  appellees, 
then  in  esse;  and  vested  in  possession,  as 
to  all,  then,  or  as  they  might  become,  thirty 
years  of  age.  As  to  all  the  slaves,  then, 
in  esse,  but  under  thirty  years  of  age,  their 
right  to  freedom  was  complete,  but 
339  they  were  postponed  *as  to  the  time 
of  enjoyment.  They  were  in  the 
case  of  persona  bound  to  service  for  a  term 
of  years;  who  have  a  general  right  to 
freedom,  but  there  is  an  exception,  out  of 
it,  by  contract  or  otherwise. 

What  then,  after  the  passing  of  the  act, 
is  the  condition  of  the  children  bom  of 
mothers,  so  postponed  in  the  enjoyment  of 
their  freedom?  Are  they,  at  their  birth, 
entitled  to  freedom?  Or  are  they  too,  to  be 
postponed,  until  the  age  of  thirty?  The 
condition  of  the  mothers  of  such  children 
is,  that  of  free  persons,  held  to  service,  for 
a  term  of  years,  such  children  are  not  the 
children  of  slaves.  They  never  were  the 
property  of  the  testator  or  legatees,  and  he, 
or  they,  can  no  more  restrain  their  right  to 
freedom,  than  they  can  that  of  other  per- 
sons bom  free.  The  power  of  the  testator, 
in  this  respect,  has  yielded  to  the  great 
principle  of  natural  law,  which,  is  also  a 
principle  of  our  municipal  law,  that  the 
children  of  a  free  mother  are  themselves 
also  free.  The  conditions  of  the  will  then, 
as  applicable  to  such  children,  if  indeed  it 
was  intended,  or  can  be  construed  to  apply 
to  them,  is  void,  as  being  contrary  to  law ; 
it  being  an  attempt  to  detain  in  slavery, 
persons  that  are  bom  free.  Considering 
the  mothers  of  such  children,  by  analogfy 
to  others  persons  held  to  service,  it  will  be 
found,  that  a  particular  law  was  here  nec- 
essary; the  power  of  the  L/Cgislature, 
alone,  was  competent  to  subject  the  children 
of  mulatto  mothers,  held  to  service  till  the 
age  of  thirty  one,  to  serve  till  the  ages,  re- 
spectively, of  twenty  one  and  eighteen. 
But  this  case  goes  further,  and,  is  an  at- 
tempt, by  an  individual  to  hold  to  servi'** 
till  the  age  of  thirty,  persons,  who, 
ing  the  condition  of  their  mothers, 
free. 

The  view  of  the  subject  I  have  no 
(which  will  sustain  the  claim  of  tl 
tiff,  by  referring  to   the  ordinary 
of  limitations  of   personal    chatte 
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rule ;  insomuch  that  it  has  now  become  a 
canon  of  property;  and  to  alter  it,  would 
be  to  shake  titles,  and  unsettle  property. 

In  the  present  case,  the  devise  is  not  to 
take  effect  within  that  period,  and  there- 
fore the  limitation  is  too  remote.  A  law 
was  first  to  pass ;  and  when  that  should  be, 
was  wholly  uncertain.  The  posterior  event 
did  not  alter  the  nature  of  the  case  in  its 
origfin ;  it  must  be  decided,  by  the  will,  at 
the  testators  death ;  at  which  time  it  would 
have  been  determined  to  be  void,  on  account 
of  the  remoteness  of  the  contingency. 

Upon  the  whole,  the  devise  is  contrary  to 
the  policy  of  the  law,  as  tending  to  create 
a  perpetuity,  and  annexing  conditions  con- 
trary to  the  genius  and  spirit  of  the  acts 
of  Assembly.  It  is  therefore  void ;  and  of 
course  the  decree  is  erroneous,  upon  the 
general  ground. 

But,  at  any  rate,  the  account  of  profits  is 
contrary  to  practice,  and  the  equity  of  this 
case  in  particular^  because  the  defence  was 
reasonable,  and  therefore  the  defendants 
justifiable  in  making  it. 
Cur.  adv.  vult. 

334  *KOANB,    Judge.     This  is    a    bill 
brought,  by  R.  Pleasants  the  heir  and 

executor  of  John  Pleasants  deceased,  claim- 
ing title  on  behalf  of  the  negroes,  who  were 
the  property  of  the  said  Pleasants,  at  the 
time  of  his  death,  and  their  descendants. 

This  claim  is  founded  upon  the  will  of 
the  said  John  Pleasants,  dated  the  11th  of 
August  1771 ;  and  which  has  this  general 
clause,  **My  further  desire  is  respecting  my 
poor  slaves  all  of  them  as  I  shall  die  pos- 
sessed with,  shall  be  free,  if  they  chuse  it, 
when  they  arrive  to  30  years  of  age,  and 
the  laws  of  the  land  will  admit  them  to  be 
free,  without  their  being  transported  out 
of  the  country,  I  say  all  my  slaves  now 
born,  or  hereaf^^er  to  be  born,  whilst  their 
mothers  are  in  the  service  of  me  or  my 
heirs,  to  be  free  at  the  age  of  30  years,  as 
above  mentioned,  to  be  adjudged  of,  by  my 
trustees,  their  age." 

He  then  gives  his  son  Robert  the  plaintiff 
eight  negroes  **On  condition  he  allows 
them  to  be  free  at  the  age  of  30  years,  if 
the  laws  of  the  land  will  admit  of  it.*' 
And,  then,  devises  the  residue  of  the  slaves 
to  various  persons,  under  conditions  similar 
to  that  last  mentioned,  in  the  devise  to  his 
son  Robert. 

The  will  of  Jonathan  Pleasants  (who  was 
a  legatee  under  the  will  of  John  Pleasants 
of  one  third  of  his  negroes  on  the  same  con- 
dition) dated  the  5th  of  May  1776  has  a 
general  clause  respecting  the  freedom  of 
his  negrops,  as  also  particular  conditions 
annexed  to  each  bequest,  in  substance  sim- 
ilar to  those,  before  stated,  to  be  contained 
in  the  will  of  John. 

As,  however,  it  does  not  appear,  as  well 
as  I  recollect,  that  Jonathan  Pleasants  had 
any  slaves,  other  than  those  derived  from 
his  father,  as  aforesaid,  and  entitled  to  the 
benefit  of  his  will,  the  will  of  Jonathan 
may  be  thrown  out  of  the  present  case. 
But,  if  it  were  otherwise,  I  do  not  think 
it  would  make  any  material  alteration 

335  in  *any    estate,    or   in  the  decision, 
which  I  think  ought  now  to  be  given. 

After  a  demurrer  by  some  of  the  defend- 
ants, for  that  the   bill  contained  no  matter 


of  equity,  but  that  the  matter  of  it  was 
proper  for  the  cognizance  of  a  court  of  law, 
and  answers  (which  it  is  not  now  necessary 
to  specify  particularly,)  the  Chancellor,  on 
a  hearing,  overruled  the  demurrer,  and  de- 
creed in  favour  of  the  plaintiffs;  directing 
an  account,  also,  to  be  taken  of  their 
profits.  It  is  here  to  be  remarked,  that  the 
cause  with  respect  to  the  answers,  does 
not  appear,  to  have  been  matured  and  reg- 
ularly set  for  hearing;  but  as  all  parties 
were  willing  to  tr3'  it,  upon  the  general 
question,  which  most  probably  did  not,  at 
all,  depend  upon  the  particular  answers, 
and  more  especially,  one  which,  involving 
liberty  did  not  admit  of  delay,  and  cannot 
be  drawn  into  precedent,  as  applicable,  on 
the  point,  to  other  cases,  the  decision  given 
in  that  case,  as  upon  the  general  question, 
was  not  premature ;  and  the  decision,  under 
the  restrictions  now  contemplated  as  to 
subordinate  questions,  can  produce  no  in- 
jury to  any  of  the  parties. 

In  considering  the  general  question, 
growing  out  of  the  will  of  Robert  Pleasants 
as  before  stated,  I  will  first  consider  slaves 
as  a  species  of  property  recognized  and 
guaranteed  by  the  laws  of  this  country,  and 
to  be  considered,  with  respect  to  a  limita- 
tion over  (by  the  act  of  1727,)  on  the  same 
footing  with  other  chattels. 

I  will  also  consider,  in  the  first  place,  the 
claim  of  the  appellees  to  their  freedom, 
only,  as  that  of  ordinary  remainder- 
men, claiming  property  in  them,  and 
endeavouir  to  test  it  by  the  rules  of  the 
common  law,  relative  to  ordinary  cases  of 
limitations  of  personal  chattels.  And  if 
their  claim  will  be  sustained  on  this  founda- 
tion, and  by  analogy  to  ordinary  remainders 
of  chattels,  every  argument  will  hold, 
336  with  increased  force,  when  *the  case 
is  considered  in  its  true  point  of 
view,  as  one,  which  involves  human  liberty. 

The  doctrines  of  the  common  law,  rela- 
tive to  perpetuities  as  to  estates  of  inherit- 
ance, hold  a  fortiori  as  to  terms  for  years 
and  personal  chattels.  If  it  be  contrary  to 
the  policy  of  that  law,  to  render  unaliena- 
ble, for  a  long  space  of  time,  real  estates 
of  inheritance,  on  reasons  of  public  incon- 
venience and  injury  to  trade  and  com- 
merce, these  reasons  apply,  with  much 
more  force,  as  to  interests  of  short  duration 
in  lands  and  personal  chattels;  not  only, 
because  the  latter  are  better  adapted  to  the 
purposes  of  trade  than  the  former,  but  also, 
because  of  their  transitory  and  perishable 
nature. 

This  observation  goes  to  fortify  what  is 
so  fully  established  by  the  books,  as  to 
render  citation  unnecessary;  namely,  that 
the  policy  and  reason  of  the  law  leans,  at 
least,  as  strong  against  perpetuities  in  per- 
sonal as  in  real  estates. 

The  utmost  limits  allowed  by  law  for  the 
vesting  of  an  executory  devise  (or  as  Feame 
has  it,  as  applicable  to  personal  chattels,  on 
executory  bequest, )  is  the  term  of  a  life  or 
lives,  in  being,  and  twenty  one  years  after. 
This  limitation,  then,  has  become  a  fixed 
canon  of  property,  and  ought  not  to  be 
lightly  departed  from.  And  the  true  dis- 
tinction is,  where  the  event  must  happen, 
if  at  all,  within  those  limits,  the  executory 
devise  is  good ;  and  on   the   happening    of 
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the  contingency,    the  estate   will    become 
absolute,  in  the  remaiderman. 

Thns  a  limitation  to  one,  in  esse,  in  fee  or 
in  tail,  after  a  dying  without  issue,  is  not 
good,  because  the  contingency,  the  dying 
without  issue,  is  too  remote.  But  such  a 
limitation  to  one,  in  esse,  for  life  is  good ; 
because  the  contingency  must  happen,  if  at 
all,  so  as  to  vest  the  estate,  within  a  life 
in  being,  viz.  that  of  the  remainderman ; 
that  is  to  say,  the  limitation  in  remainder 
for  life  restrains  the  previous  dispo- 
337  sition,  in  the  *same  manner,  as  if  it 
had  been  expressly  limited  to  the  re- 
mainderman, on  the  event  of  dying  with- 
out issue,  in  his  life  time. 

This  case  seems  directly  parallel,  with 
the  case  before  us,  the  happening  of  the 
contingency  here;  i.  e.  the  passing  a  law 
to  authorize  emancipation,  standing  sim- 
ply, is  too  remote,  as  it  may  not  happen, 
within  1000  years:  But  when  the  testator 
goes  on  further,  and  means  the  benefit  of 
it  to  persons  in  esse  (for  they  are  the  ob- 
jects of  his  bounty,  and  unless  it  happened 
within  their  lives,  it  might  as  well,  as  to 
them  not  happen,  at  all,)  this  restrains  the 
happening  of  the  contingency,  as  in  the 
case  before  put ;  and  makes  the  executory 
devise  good,  at  least  as  to  all,  who  are 
within  the  legal  limits. 

Nay,  the  doctrine  is  carried  so  far,  as  to 
terms  for  years  and  personal  estates  (for  it 
is  otherwise,  with  regard  to  estates  of  in- 
heritance, in  favor  of  the  heir, )  that  Courts 
are  inclined  to  lay  hold  of  any  words,  in 
the  wilt,  to  restrain  the  general  words, 
^Meaving  issue,"  to  mean  leaving  issue  at 
his  death ;  and  thns  to  support  the  remain- 
der. As,  in  the  case  of  Keely  v.  Fowler, 
Feame  rem.  370,  where  those  words  were 
so  restrained,  in  a  case,  where  the  estate 
was  to  return  back  to  the  executors  in  the 
event  of  dying  without  leaving  issue  and 
to  be  distributed  by  them,  and  ;f50.  were 
given  them  for  their  personal  trouble.  Here 
the  words  were  so  restrained,  in  order  to 
reconcile  the  limitation  to  the  devisee,  with 
the  nature  of  the  trust  reposed  in  the  exec- 
utors, and  to  be  executed  by  themselves,  in 
their  lives. 

The  construction,  in  this  case,  must  be, 
as  it  would  have  been,  at  the  instant  of  the 
testators  death.  Doe  v.  Fonnercau,  Cowp. 
477.  And  (the  event  put  out  of  the  ques- 
tion, at  present,  and  leaving,  for  an  after 
consideration,  the  circumstances  of  the 
contingency  having  actually  happened,  and 
its  effects  upon  the  case, )  as  upon  the 
3^  will  itself,  *the  estate,  limited  on  the 
contingency  (if  I  may  so  express  it,) 
that  is  to  say,  the  right  to  freedom,  was 
good,  if  the  contingency  happened  within 
the  le^al  limits,  in  favour  of  such,  as 
might  be  in  esse  to  enjoy  it,  and  void,  if  it 
happened  beyond  those  limits. 

This  brings  us  to  the  consideration, 
whether  the  limitation  can  be  sustained,  as 
on  the  construction  of  the  will  itself,  as  to 
such  as  might  be  in  esse  during  such 
limits ;  although  it  may  be  void,  as  to  such 
as  might  be  born,  in  a  remote  generation? 
And  I  have  no  doubt  but  it  may. 
I  have  no  doubt  but  that  the  limitation, 
as  upon  the  will  itself,  may  be  construed 
distribttti'vely ;  so  as  to  be  efficacious,  as  to 


some  of  the  plaintiffs,  although  it  might 
be  void  as  to  future  claimants ;  that  is  to 
say,  such  as  claim  beyond  the  legal  limits, 
in  the  event  of  the  contingency's  happen- 
ing sooner  or  later,  as  the  case  may  be.  In 
the  case  of  Forth  v.  Chapman,  1  Wms.  663, 
there  was  a  limitation  of  freehold  and 
leasehold  lands  in  the  same  manner,  to 
wit,  '*If  the  first  devisee  die,  without 
issue.  * '  These  last  words,  die  without  issue, 
were  construed,  under  the  distinction  before 
taken,  to  be  tied  up  to  mean  issue  living 
at  the  death  as  to  the  leasehold  land,  and 
consequently  the  limitation  was  held  good ; 
but,  as  to  the  freehold  lands,  they  were 
not  considered  as  being  so  restrained,  and 
they  received  the  same  construction,  by 
the  Ld.  Chancellor  as  if  they  had  been  twice 
repeated. 

To  come  now  to  the  case,  before  us,  as  it 
really  is.  The  contingency  has  happened, 
within  the  limits.  The  effect  is,  that  the 
limitation  over  has  thenceforth  become 
vested,  in  interest,  in  all  the  appellees, 
then  in  esse;  and  vested  in  possession,  as 
to  all,  then,  or  as  they  might  become,  thirty 
years  of  age.  As  to  all  the  slaves,  then, 
in  esse,  but  under  thirty  years  of  age,  their 
right  to  freedom  was  complete,  but 
339  they  were  postponed  *as  to  the  time 
of  enjoyment.  They  were  in  the 
case  of  persons  bound  to  service  for  a  term 
of  years;  who  have  a  general  right  to 
freedom,  but  there  is  an  exception,  out  of 
it,  by  contract  or  otherwise. 

What  then,  after  the  passing  of  the  act, 
is  the  condition  of  the  children  bom  of 
mothers,  so  postponed  in  the  enjoyment  of 
their  freedom?  Are  they,  at  their  birth, 
entitled  to  freedom?  Or  are  they  too,  to  be 
postponed,  until  the  age  of  thirty?  The 
condition  of  the  mothers  of  such  children 
is,  that  of  free  persons,  held  to  service,  for 
a  term  of  years,  such  children  are  not  the 
children  of  slaves.  They  never  were  the 
property  of  the  testator  or  legatees,  and  he, 
or  they,  can  no  more  restrain  their  right  to 
freedom,  than  they  can  that  of  other  per- 
sons bom  free.  The  power  of  the  testator, 
in  this  respect,  has  yielded  to  the  great 
principle  of  natural  law,  which,  is  also  a 
principle  of  our  municipal  law,  that  the 
children  of  a  free  mother  are  themselves 
also  free.  The  conditions  of  the  will  then, 
as  applicable  to  such  children,  if  indeed  it 
was  intended,  or  can  be  construed  to  apply 
to  them,  is  void,  as  being  contrary  to  law ; 
it  being  an  attempt  to  detain  in  slavery, 
persons  that  are  born  free.  Considering 
the  mothers  of  such  children,  by  analogy 
to  others  persons  held  to  service,  it  will  be 
found,  that  a  particular  law  was  here  nec- 
essary; the  power  of  the  I^egislature, 
alone,  was  competent  to  subject  the  children 
of  mulatto  mothers,  held  to  service  till  the 
age  of  thirty  one,  to  serve  till  the  ages,  re- 
spectively, of  twenty  one  and  eighteen. 
But  this  case  goes  further,  and,  is  an  at- 
tempt, by  an  individual  to  hold  to  service, 
till  the  age  of  thirty,  persons,  who,  follow- 
ing the  condition  of  their  mothers,  are  born 
free. 

The  view  of  the  subject  I  have  now  taken, 
(which  will  sustain  the  claim  of  the  plain- 
tiff, by  referring  to  the  ordinary  doctrine 
of  limitations  of   personal   chattels)    will 
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supersede    the   necessity   of  a  very  delicate 
and     important     enquiry:     Namely, 

340  ^whether  the  doctrine  of  perpetuities 
is  applicable  to  cases  in  which  human 

liberty  is  challenged? 

It  is  clear,  that  the  restraints,  rightly 
imposed  on  the  alienation  of  inheritances, 
to  prevent  perpetuities  are  founded  princi- 
pally, if  not  solely,  on  considerations  of 
public  policy  and  convenience.  That  those 
restraints  have  gradually  been  extended  to 
terms  for  years  and  chattel  interests,  and 
that  the  utmost  tolerable  limits  in  such 
cases,  have  not  been  settled  till  after  much 
investigation,  and  a  considerable  lapse  of 
time.  It  is  also  clear,  that  neither  the  par- 
ticular species  of  property  now  in  question, 
nor  the  case  of  a  remainderman  (if  I  may 
so  express  it)  claiming  his  own  liberty,  were 
in  the  contemplation  of  the  judges,  who 
established  the  doctrine  on  this  subject; 
which  therefore  may«  not  apply.  But  this 
is  an  extensive  question,  and  if  it  were 
necessary  to  be  now  decided  (but  it  is  not,) 
it  would  be  proper  to  weigh  the  policy  of 
authorizing  or  encouraging  emancipation 
(a  policy  which  has  certainly  received  in 
many  instances,  and  partly  by  the  act  of 
1782,  the  countenance  of  the  Legislature, 
at  least  from  the  asra  of  our  independence, 
and  must  always  be  dear  to  every  friend  of 
liberty  and  the  human  race,)  against  those 
secondary  considerations  of  public  policy 
and  convenience;  which  appear  to  have 
supported  and  established  the  doctrine  of 
the  law,  on  the  subject  of  perpetuities,  as 
relative  to  ordinary  kinds  of  property. 

But  it  is  said  the  act  of  1782,  authorizing 
emancipation,  is  prospective  in  its  opera- 
tion, and  does  not  take  in  the  present  case. 
In  answer  to  this,  I  am  of  opinion,  that 
the  acceptance  of  the  negroes,  in  question 
on  the  condition  stated  in  the  will,  created 
in  inchoate  contract  to  emancipate  on  the 
part  of  the  devises ;  which,  on  the  passing 
of  the  act,  became  essentially  complete. 
That  an  emancipation  ought,  therefore,  to 
have   been    made;  that   the  devisees 

341  were,  thereafter,  trustees,  *for  the 
purpose  of  making  such  emancipa- 
tion ;  and  that  the  plaintiffs  are  right,  in 
coming  into  a  Court  of  Equity,  to  enforce 
the  fulfillment  of  that  trust.  And  this  is 
one  answer  to  the  objection  on  the  score  of 
jurisdiction. 

It  is  said  too,  that  as  the  will  speaks  of 
an  unqualified  emancipation,  (without  re- 
spect to  bond  and  security,  to  prevent  aged 
and  infirm  slaves  from  being  chargeable  to 
the  public, )  and  as  the  act  of  1782  has  re- 
quired that  such  security  should  be  given, 
an  act  authorizing  emancipation,  in  the 
sense  contemplated  by  the  will,  has  not  yet 
passed ;  and  therefore  the  condition  imposed 
upon  the  legatees,  is  not  obligatory. 

In  answer  to  this,  I  am  of  opinion,  that 
the  testator  cannot  reasonably  be  supposed, 
to  have  contemplated  an  act  of  emancipa- 
tion, making  no  provision  to  prevent  the 
persons  liberated  from  being  chargeable  to 
the  public.  That  therefore  the  act,  as  con- 
templated, has  substantially  taken  place; 
and,  that  a  Court  of  Equity  may  carry  the 
contract  into  execution,  if  in  no  other  man- 
ner, at  least  by  throwing  the  burthen  of 
the  indemnity,  required  by  the  act  of  1782, 


upon  the  slaves  themselves,  and  making  it 
a  lien,  upon  the  liberty  granted  them ;  and 
such  an  arrangement,  it  is  evident  would 
place  the  holders,  in  the  same,  and  no  worse 
condition,  than  if  an  unqualified  act  in 
favor  of  emancipation  had  actually  passed. 
The  necessity  of  making  such  an  arrange- 
ment, in  this  case,  shews  the  propriety  of 
applying  to  a  Court  of  Equity ;  because  no 
other  Court  has  adequate  power.  Which 
is  another  answer  to  the  want  of  jurisdic- 
tion. 

In  what  manner  the  arrangement  should 
be  made,  in  this  case,  so  as  to  comply  with 
the  act  of  1782,  requiring  an  indemnifica- 
tion against  aged  and  infirm  slaves,  be- 
coming chargeable  to  the  public,  is  a 
subject,  upon  which,  I  have  had  considera- 
ble difficulty.  But  I  am  fully  persuaded, 
that  the  powers,  of  a  Court  of  Ekiuity, 
342  which  regards  *the  substance  of 
things  more  than  forms,  are  compe- 
tent thereto;  and  I  now  beg  leave  to  refer 
to  the  project  of  a  decree,  which  I  shall  take 
the  liberty  of  stating,  presently,  as  con- 
taining the  result  of  my  deliberations,  on 
the  subject. 

Another  ground,  upon  which,  the  juris- 
diction of  the  Court  of  Equity  is  sustain- 
able, in  the  present  case,  is,  that  it  involves 
the  rights  of  a  great  number  of  claimants. 
So  that  the  joint  suit  prevents  a  great  deal 
of  litigation  and  expense;  besides  involv- 
ing, in  the  same  common  fate,  those  who 
stand  on  one  common  title.  Whereas  if 
separate  suits  were  brought,  it  might  turn 
out,  either  upon  general  or  special  verdicts, 
that  persons  having  the  same  rights,  nay 
even  children  of  the  same  mother,  might 
one  be  adjudged  to  be  free,  and  another  a 
slave.  An  enormity,  which  the  joint  pro- 
ceeding is  wisely  calculated  to  prevent. 

With  respect  to  the  slaves  claimed  by 
Elizabeth  Pleasants  and  by  Teasdel,  para- 
mount to  the  will  of  J.  Pleasants,  my  opin- 
ion, in  the  present  case,  does  not  extend  to 
them,  so  far,  as,  the  title,  thereto,  is  claimed 
paramount  to  that  will;  but  such  title 
ought  to  be  considered,  as  still  open,  if  de- 
sired for  discussion  and  decision. 

With  respect  to  the  debts  of  the  original 
testator,  if  any,  the  original  slaves  and 
their  descendants  are  clearly  liable.  But 
whether  they  are  liable  to  the  debts  of  the 
devisees  accepting  them,  or  their  right  to 
freedom  is  lost  by  a  bona  fide  sale,  if  any 
such  has  taken  place,  are  questions  which  I 
also  consider,  as  open  for  the  decision  of^ 
the  Chancellor,  if  required.  It  would  seem 
to  me,  however,  as  at  present  advised,  that 
if  the  limitation  was  good,  by  the  rules  of 
law,  the  right  thereby  created  would  not 
yield,  either,  to  the  claim  of  creditors  or 
purchasers.  But,  on  this  point,  I  give  no 
decided  opinion. 
I  have  now  gone  through,  or  touched 
upon  such  points  in  the  case,  as  ap- 
343  peared  to  me  necessary  *to  be  noticed. 
There  is  yet  one  part  of  the  Chancel- 
lor's decree,  which  I  could  have  wished  had. 
not  been  made.  I  mean  the  reference  to  a 
commissioner  to  ascertain  the.  profits  of  the 
slaves.  We  have  no  precedents,  either  of 
the  Courts  of  England,  or  this  country,  to 
guide  us.  In  the  former  country,  indeed, 
no  such  case  could   occur;  because   slavery 
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is  not  there  tolerated ;  and,  in  this  country, 
I  believe,  no  instance  can  be  produced  of 
vrofits  being  adjudgea  to  a  person  held  in 
slavery,  on  recovering*  his  liberty.  Among 
a  thousand  cases  of  palpable  violations  of 
freedom,  no  jury  has  been  found  to  award, 
and  no  court  has  yet  sanctioned  a  recovery 
of  the  profits  of  labour,  during  the  time  of 
detention.  Yet  it  must  be  admitted,  that 
juries  are  often  excellent  Chancellors.  But 
this  is  not  a  palpable  violation  of  freedom. 
To  say  the  least,  it  is  a  very  nice  question, 
whether  these  plaintiffs  be  entitled  to 
freedom  or  not?  And  ought  the  court,  in 
such  a  doubtful  case,  to  award  that,  which 
the  whole  equity  of  the  country,  flowing 
through  a  thousand  channels,  has  not  yet 
awarded,  in  a  single  instance?  It  seems  to 
be  a  solecism,  to  award  ordinary  profits  to 
recompence  the  privation  of  liberty ;  which, 
if  it  is  to  be  recompenced,  the  power  of 
money  cannot  accomplish. 

But  what,  with  me,  is  decisive  on  this 
point,  is  this,  that  as,  in  my  opinion,  all 
the  children  bom  of  the  female  negroes,  in 
question,  since  the  passage  of  the  act  of 
1782,  are,  and  were  thenceforth  entitled  to 
freedom  by  birth,  the  burthen  of  rearing 
sach  persons,  during  their  infancy  (which 
must  be  borne  by  the  legatees,)  will  form 
perhaps  not  an  unreasonable  offset  against 
the  profits  of  those,  who  were  capable  of 
gaining  profits  by  their  labour. 

I  have  thus  endeavoured  to  make  known 
the  grounds  upon  which  my  opinion  is 
founded.  I  entirely  concur  in  the  result  of 
the  Chancellor's  decree,  except  in  the 
344  particulars,  in  which,  I  *have  already 
stated  my  opinion  to  be  different. 
As  it  is  the  policy  of  the  country  to  au- 
thorize and  permit  emancipation,  I  rejoice 
to  be  an  humble  organ  of  the  law  in  decree- 
ing liberty  to  the  numerous  appellees  now 
before  the  court.  And  this  upon  grounds, 
as  I  suppose,  of  strict  legal  right,  and  not 
upon  such  grounds,  as,  if  sanctioned  by  the 
decision  of  this  court,  might  agitate  and 
convulse  the  Commonwealth   to  its  centre. 

The  general  outlines  and  substance  of  the 
decree,  which  I  think  should  be  made  in 
this  case,  are  as  follows. 

That  whensoever,  and  as  soon  as  the  ap- 
pellee Robert  Pleasants  or  any  other  re- 
sponsible person  or  persons,  shall  under 
the  direction  of  the  High  Court  of  Chancery 
enter  into  bond  with  sufficient  securities  in 
such  Court  or  Courts  under  such  penalty 
or  penalties,  as  the  said  High  Court  of 
Chancery  shall  direct,  with  condition  to 
indemnify  and  save  the  public  harmless, 
with  respect  to  all  such  of  the  slaves  in 
question  as  were  in  esse,  at  the  time  of  the 
passage  of  the  act  of  1782,  authorising 
emancipation,  and  shall  be  deemed  to  fall 
within  the  provisions  of  that  act,  relative 
to  old  age  and  infirmity,  with  an  exception 
however,  with  respect  to  such  indemnity, 
as  to  such  of  the  said  slaves  as  may  be 
under  the  age  of  thirty  and  may  be  deemed 
inffrm,  for  the  period  or  periods  of  time  it 
may  respectively  require  them  to  accomplish 
the  said  age  of  thirty  years,  and  during 
which  they  will  remain,  at  the  proper  charge 
of  the  legatees  or  holders  under  the  will 
or  willSr  in  question.  Or  whensoever,  and 
as  soon  as  the  legislature  of  this  Common- 


wealth shall,  if  it  ever  shall  remit  the  in- 
demnity above  supposed,  necessary  to  be 
given.  And  when,  in  addition  in  either 
case,  it  shall  appear  to  the  satisfaction  of 
the  said  High  Court  of  Chancery,  either 
that  there  are  no  legal  and  subsisting  debts 
of  the  said  John  Pleasants  the  testator,  or 
that  being  so,    a   sufficient   fund  has 

345  *been  raised,  by  the   common    labour, 
of    the!  said    slaves   to  discharge  the 

said  debts,  which  in  that  event,  saving  the 
right  of  the  legatees  as  aforesaid,  the  said 
Robert  Pleasants  or  any  other  trustee  to 
be  appointed  by  the  said  court  are  authorised 
to  do;  and  if  it  shall  be  found  that  the  tes- 
tator Jonathan  Pleasants  possessed,  at  his 
death,  any  slave  or  slaves  other  than  those 
derived  under  the  will  of  the  said  John  and 
now  in  question,  then  a  like  provision  to 
be  extended  to  them  in  respect  of  his  the 
said  Jonathan's  proper  debts,  if  any ;  it 
shall  be  the  duty  of  the  said  High  Court  of 
Chancery  to  emancipate  and  set  free  the 
said  slaves  respectively;  subject  neverthe- 
less to  the  rights  of  the  legatees  and  those 
claiming  under  them  to  their  labour,  until 
they  shall  severally  have  attained  the  age  of 
thirty  years,  in  like  manner  and  to  all  in- 
tents and  purposes,  as  if  they  had  been  re- 
spectively emancipated,  conformably  to  the 
said  act.  But  if  such  indemnity  be  given  - 
or  remitted,  as  the  case  may  be,  within  a 
reasonable  time,  to  be  adjudged  of  by  the 
said  Court,  it  shall  in  that  event  be  lawful, 
for  the  said  Robert  Pleasants  or  any  other 
trustee  or  trustees  to  be  appointed  by  the 
said  Court  to  possess  the  whole  of  the  said 
slaves  (subject  as  aforesaid)  in  trust,  to 
raise  a  sufficient  fund  to  answer  or  procure 
the  said  indemnity  and  satisfy  the  debts, 
if  any,  as  is  aforesaid ;  and  as  soon  as  those 
purposes  are  accomplished,  in  the  opinion 
of  the  said  Court,  it  shall  have  power  and 
is  hereby  directed  to  manumit  the  said 
slaves,  subject,  as  is  aforesaid,  in  the 
manner  above  directed;  adopting  and  pur- 
suing, in  either  case,  such  measures  as  are 
provided  by  the  said  act  of  1782,  as  far  as 
may  be,  for  preserving  the  evidences  of 
their  title  to  freedom.  Provided,  that  noth- 
ing, herein  contained,  shall  be  construed 
to  extend  to  any  of  the  slaves,  in  question, 
bom  since  the  passage  of  the  act  of  1782, 
and  who  are  entitled  to  freedom,  by  birth 
and  not  by  emancipation.  Nor  to  the  para- 
mount   titles    set    up,    by    Elizabeth 

346  Pleasants  and    Daniel  Teasdel,  *to  a 
part   of    the  said  slaves.     Nor  to  the 

question,  whether  the  said  slaves  are  liable 
to  pay  the  debts  of  the  original  legatees, 
or  those  who  claim  under  them?  Nor,  if 
sold  to  bona  fide  purchasers,  whether,  such 
sale  be  valid  to  bar  the  right  of  liberty  now 
asserted?  Nor  to  bar  or  affect  the  title  or 
titles  of  any  person  or  persons  whatever, 
other  than  the  said  testator  or  testators,  as 
the  case  may  be,  and  those  claiming  under 
them  respectively.  All  which  questions 
ought  to  be  considered,  as  open  and  unde- 
cided, as  if  the  present  decision  had  never 
been  made. 

CARRINGTON,  Judge.    I  concur  with  the 
decree  of  the  Chancellor,    so   far  as  it  goes  ' 
to  overrule  the  demurrers  of  two  of  the  ap- 
pellants,    f^or     it    was    unquestionably     a 
proper    subject    for   the   interposition  of  a 
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Court  of  Eqaitj,  and  strictly  within  its  ju- 
risdiction. I  am  also  of  opinion  with  the 
Chancellor,  that  the  plaintiff,  neither  as 
heir  at  law,  executor,  or  trustee,  could  pro- 
ceed, at  law,  as  for  a  condition  broken :  He 
having  parted  with  his  powers,  by  his 
own  assent  and  distribution  of  the  slaves 
amongst  the  legatees. 

But  I  differ  widely  from  th^  Chancellor 
with  respect  to  the  exercise  of  his  jurisdic- 
tion. Perhaps,  I  do  not  understand  the 
principles  and  reasoning,  upon  which,  he 
founds  his  decree ;  but  the  result  is,  clearly, 
contrary  to  both  law  and  Equity. 

It  is  contrary  to  law ;  because  he  has  not 
preserved  the  principles  of  the  only  law 
giving  owners  power  to  emancipate.  It  is 
contrary  to  Equity,  because  it  either  fixes, 
on  the  public,  a  certain  expense,  or  leaves  a 
number  of  these  people  to  starve,  for  want 
of  subsistence. 

Until  the  year  1748,  every  owner  of  a  slave 
had  a  right  to  emancipate  him,  upon  the 
principle  of  having  a  right  to  dispose  of 
his  own  property  as  he  pleased;  but  the 
Legislature,  conceiving  that  inconveniences 
arose  therefrom,  passed  a  law  to  prevent 
the  manumission  of  slaves,  except  for 
347  ^meritorious  services,  to  be  judged  of 
by  the  executive.  Which  law  re- 
mained unaltered,  until  the  year  1782 ;  when 
the  act  passed  allowing  emancipation  upon 
condition  that  the  public  is  indemnified 
against  loss  and  expense.  This  is  still  the 
law,  and  ought  to  have  been  attended  to  by 
the  Chancellor  in  forming  his  decree. 

I  perceive  no  difficulty  in  ascertaining 
the  meaning  and  intention  of  both  the  tes- 
tators; who  discover  a  strong  desire  to 
emancipate  their  slaves  immediately  on 
their  deaths.  But  as  the  then  existing  laws 
would  not  permit,  they  did  all  they  could 
towards  effecting  it,  by  directing,  that  it 
should  be  done,  as  soon  as  the  laws  would 
authorize  it;  and,  in  the  mean  time,  mak- 
ing temporary  devises  of  them  amongst 
their  children  and  friends,  with  a  positive 
condition  annexed,  that  the  different  dev- 
isees should  liberate  them,  as  soon  as  by 
law  it  should  be  allowable,  on  their  re- 
spectively attaining  to  the  age  of  thirty 
years.  Which  period  was  probably  fixed 
upon,  with  a  view  to  the  labour  of  the 
slaves  affording  some  compensation,  for 
the  trouble  and  expense  of  taking  care  of 
the  aged  or  infirm,  and  rearing  the  chil- 
dren. 

The  question,  then,  is,  whether  these  de- 
vises are  sustainable?  I  hold  that  they  are; 
and  not  liable  to  the  rule  respecting  chattel 
interests,  limited  on  more  remote  con- 
tingencies, than  the  law  allows.  For  the 
subjects  of  the  devises  are  difiFerent ;  inas- 
much as  in  the  devise  of  chattels,  property 
only,  is  concerned ;  but  liberty  is  devised 
in  this  case.  Both  sacred  rights  indeed ; 
but  the  rules  of  limitation  not  necessarily 
the  same  with  regard  to  them. 

In  point  of  fact,  the  contingency  actually 
happened,  within  a  very  small  space  of 
time.  For,  within  six  years,  from  the  date 
of  Jonathan  Pleasants'  will,  a  law  was 
passed  enabling  owners  to  emancipate  their 

slaves. 
348  *But,  by  this  law,    the  owner,  who 

would  manumit  his  slaves,  must  giVe 


security  to  indemnify  the  public,  against 
the  expense  of  supporting  such  as  are  aged, 
infirm,  or  infants.  A  provision  which  the 
decree  has  not  attended  to,  although  it  cer- 
tainly, ought  not  to  be  overlooked.  But  I 
do  not  think,  that  the  holders,  in  the  pres- 
ent case,  should  be  compelled  to  give  it 
themselves.  On  the  contrary,  I  think  the 
emancipation  should  be  upon  the  condi- 
tion, that  the  present  friend  of  the  appel- 
lees, or  some  other  person  or  persona,  will 
procure  the  security  required  by  law.  Which 
will  be  consistent  with  the  conduct  of  the 
Legislature  in  two  recent  instances; 
namely,  in  the  case  of  Mayo*s  slaves,  in 
which  the  executors  were  by  an  order  of 
the  Court  of  Chancery,  founded  on  the  law 
of  1787  for  emancipating  those  slaves,  di- 
rected to  rc^serve  funds  enough  for  the 
purpose.  The  other  case  was  that  of  More- 
man's  slaves.  In  which  case,  the  act  of 
Assembly,  for  emancipating  of  them,  di- 
rects, in  so  many  words,  that  the  executor, 
or  some  other  person,  should  be  bound  to 
indemnify  the  public. 

Having  mentioned  my  opinion  upon  the 
general  question  concerning  emancipation, 
I  shall  now  state  what  I  conceive  to  be  the 
periods,  at  which,  the  appellees  will  be  re- 
spectively entitled  to  their  freedom,  upon 
the  conditions  just  explained.  I  think  they 
are  to  be  emancipated  in  the  following  order. 
That  is  to  say,  all  those  now  above  the  age 
of  thirty  years  immediately ;  and  the  in- 
crease of  mothers  above  the  age  of  thirty, 
at  the  term  of  the  birth  of  the  child,  are 
also  to  be  emancipated  immediately.  But 
those  born  of  mothers,  not  thirty  years  of 
age  at  the  birth  of  the  child,  are  not  to  be 
liberated,  until  they  arrive  at  the  age  of 
thirty;  and  the  same  rules  are  to  be  ob- 
served, with  respect  to  their  progeny, 
born,  during  the  servitude  of  the  mothers. 
Which  seems  to  me  to  satisfy  the  meaainf; 
of  the  testators. 

The  decree  for  profits  is  I  think  new  and 
unprecedented.  Besides  the  acconnt, 
349  when  the  *reductions  for  the  trouble 
and  expense  of  taking  care  of  the  ag^ed 
and  infirm,  and  for  rearing  of  the  children 
is  made,  would  probably  yield  very  little. 
Under  every  point  of  view,  therefore,  I  am 
against  the  account ;  and  think  the  decree 
should  be  corrected  in  that  respect  likevrise. 

Some  other  alterations  are  wanting  still. 
For  all  the  defendants  have  not  been  fully 
heard.  Two  demurred,  and  as  to  them  the 
cause  was  properly  heard.  But  the  cause 
was  not  in  a  proper  situation  to  be  heard 
as  to  Elizabeth  Pleasants;  and,  in  the  case 
of  Ned,  there  was  no  answer,  nor  the  bill 
taken  for  confessed,  after  the  proper  previ- 
ous steps.  Therefore,  I  think,  that,  as  to 
those  parties,  the  cause  should  go  back  to 
the  Court  of  Chancery,  in  order,  that  the 
proper  proceedings  may  be  had  therein  with 
respect  to  them ;  so  that  they  may  have  an 
opportunity  of  supporting  their  titles,  if 
they  can  do  so. 

Besides  no  attention  has  been  paid  to 
creditors. 

Although  it  may  not  be  the  case,  yet  it 
is  possible,  that  John  and  Jonathan  Pleas- 
ants owed  debts,  which  are  still  unpaid.  If 
there  be  any  such  creditors  their  rights 
should  be  secured. 
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The  holders  of  the  slaves,  may  owe  debts ; 
and  it  is  expressly  said  to  have  been  the 
case  of  L/Ogan.  Perhaps  too  some  of  them 
may  have  been  mortgaged,  or  sold  to  inno- 
cent purchasers,  upon  the  faith  of  posses- 
sion, and  apparent  ownership  in  the 
legatees.  Now,  although  I  will  not  say,  at 
present,  whether  the  debts  and  contracts 
of  the  legatees  ought  or  ought  not  to  affect 
the  slaves,  because  the  case  is  not  before 
me,  yet  the  door  should  not  be  shut  to  en- 
quiry, and  such  creditors  and'  purchasers 
excluded  from  shewing,  if  they  can,  that 
they  have  an  equitable  lien.'* 

Upon  the  whole,  I  think  the  decree  should 
be  reversed ;  and  a  new  one   entered,  con- 
formable to  the  opinion,    which    I  have  de- 
livered. 
J50         *PENDLETON,      President.       On 
mature  consideration,  I  am  of  opinion, 
that  the  suit    in    Chancery  cannot   be  sus- 
tained   upon    the   ground  of  the  appellees 
claim  as  heir  at  law  to  take   the  slaves  for 
the  condition  broken,  it  being  the  practice 
of  that  court  to  relieve   against,  forfeitures 
and   not    to   aid  or  enforce  them.     Neither 
will  his  claim,  as  executor,  have  that  effect; 
because,  having  long  since  assented  to  the 
several     legacies    and    bequests    of    these 
people,    he    had    fully   executed    his  power 
over  the  subject.     At  the  same   time,  these 
characters  furnish   a   commendable   reason 
for  his  stating  the  case  of  these  paupers  to 
the  court ;  and  it  ought  to  be  heard  and  de- 
cided upon,   without    a    rigid   attention    to 
strict    legal    forms,    since   it   can  be  done, 
without  material  injury  to  the  other  parties. 
And  upon  a  view  of  the   case,    I   am  of 
opinion,  that  the   paupers    are   not  legally 
emancipated  under  the  wills  of  the  testators 
and  the  several   acts    of   Assembly ;  but  if 
they  are  entitled  to  relief,    at  all,   it  is  on 
the  ground  of  a  trust  created    by  the  wills, 
that  their  manumission    should  take  place, 
upon  a  contingent  event,    which    it    is  al- 
leged   has    essentially   happened,    but    re- 
quires an  act  to  be  done  by  the  possessors, 
who  refuse   to    perform   it,  and  a  Court  of 
Equity  can,  alone,  enforce  the  execution  of 
the  trust,  or  make  the   necessary  arrange- 
ments therein ;  and  therefore,  that  there  is 
no  error  in  so  much  of  the  decree,  as  over- 
rules the  demurrers  of  the  appellants  Mary 
Logan,  Isaac  Pleasants  and  Samuel  Pleas- 
ants jr.  for  want  of  jurisdiction.    ' 

But,  as  the  cause  was  only  set  for  hearing 
or  the  demurrers,  and  not  on  the  answers 
and  exhibits,  it  would  seem,  that,  regularly, 
that  court  could  not,  in  that  state  of  the  pro- 
ceedings, have  proceeded  to  a  hearing  and 
decree  upon  the  merits:  Nevertheless,  upon 
the  principle,  before  stated,  of  not  adher- 
ing to  strict  form,  in  this  pauper  case 
where  essential  justice  can  be  done ; 
351  (since  *the  answers  of  these  three 
defendants  put  their  defence  upon 
the  wills  and  acts  of  Assembly,  without 
alleging  any  facts  to  influence  their  con- 
struction, and  the  counsel,  on  both  sides, 
have  argued  the  merits,  at  large, )  the  court 
liave,  in  this  case,  for  convenience,  without 
xneaning  to  fix  a  precedent,  considered  and 
^determined  the  general  question ;  leaving, 
liowever,  the  claims  of  Elizabeth  Pleasants 
and  Daniel,  Teasdale  to  part  of  the  paupers, 
«iader  titles  paramount  to  the   will  of  John 


Pleasants,  and  the  question,  how  far  those 
in  the  possession  of  Mary  Logan  shall  be 
liable  to  the  debts  of  her  husband,  open  for 
discussion  in  the  Court  of  Chancery,  upon 
proper  statements  of  the  facts,  and  exhibits 
relative  thereto;  which  they  are  to  be  at 
liberty  to  introduce  in  that  Court 

Although  the  testators,  at  the  time  of 
making  their  respective  wills,  had  not  power 
to  manumit,  and  if  they  had  devised  them 
upon  condition  that  the  devisees  should 
emancipate  them  immediately,  the  condi- 
tion, being  unlawful,  would  have  been  void, 
and  the  property  vested;  yet  a  condition, 
that  they  should  become  free  when  the  law 
would  permit  it,  was  not  of  that  sort. 

To  consider  this  freedom  in  the  light  of 
a  limitation  of  the  remainder  of  a  chattel, 
upon  a  contingent  event,  it  would  seem  to 
assimilate  to  the  case  of  such  remainder, 
limited  over  upon  a  general  dying  without 
issue,  and  therefore,  void;  since  the  Leg- 
islative permission  might  never  be  given: 
might  be  afforded  one  hundred  years  after ; 
or  at  any  earlier  period.  And  the  will  in 
the  other  case,  is  allowed  to  be  the  rule  of 
judgment,  unaltered  by  the  event,  although 
the  dying  without  issue  shall  happen  in  a 
reasonable  time;  all  being  involved  in  one 
fate.  But  I  am  of  opinion,  that  it  would  be 
too  rigid  to  apply  that  rule,  with  all  its 
consequences,  to  the  present  case ;  and  that 
a  reasonable  principle  ought  to  be  adopted, 
to  suit  its  peculiar  circumstances ;  which 
is,  that,  if  the  event  happens  whilst  the 
slaves  remain  in  the  possession 
352  *of  the  family,  without  change  by 
the  intervention  of  creditors  or  pur- 
chasers, since  the  contending  parties  would 
be  those  whose  interests  had  been  con- 
templated by  the  testators,  the  bequest 
ought  to  take  place :  But  that  the  case  of 
such  intervening  claims,  not  being  in  the 
view  of  the  testators,  it  ought  to  be  consid- 
ered, how  far  they  should,  in  equity,  prevent 
the  devise  of  the  manumission  from  taking 
effect.  So  far  therefore,  as  concerns  the 
family,  I  should  have  had  no  difficulty, 
in  decreeing  in  favour  of  the  paupers,  if 
the  wills  had  directed  a  general  emancipa- 
tion, when  permitted,  and  the  Legislature 
had  permitted  it,  without  any  condition 
annexed  to  it. 

The  difficulty  arises  from  the  testators 
not  having  directed  a  general  manumission, 
when  permitted  by  law ;  but  a  limited  one, 
directing  all  future  generations  of  these 
people,  born  whilst  their  mothers  were  un- 
der thirty,  to  serve  to  that  age :  founded 
no  doubt,  upon  a  consideration  of  the  in- 
terest of  his  family,  and  that  of  the  slaves. 

On  this  middle  state  the  Legislature  have 
not  declared  their  will;  except  in  a  case, 
which  assimilates  to  this,  namely,  that  of 
mulattoes,  the  descendants  of  a  free  white 
woman  by  a  negro;  all  of  whom,  bom 
whilst  the  mother  was  under  thirty  one 
years  of  age,  were  to  serve  to  that  age,  in 
all  generations,  by  an  act  passed  at  an  early 
period,  and  continued  in  force  until  1764, 
when  it  was  repealed ;  which  is  not  conclu  • 
sive,  as  to  their  will,  upon  the  present  sub- 
ject. On  the  other  hand  the  Legislature 
have  permitted  a  voluntary  unlimited  eman- 
cipation, but  annexed  a  condition,  that  the 
person  liberating  shall  support  and  main- 
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estate  for  life,  which  expired  at  her  death 
without  issue. 

The  joint  assessment  of  the  value  of  the 
slaves  is  not  erroneous.  Jenk.  Cent.  112; 
Lees  cas.  283,  5  Mod.  77 ;  or  if  wrongf,  yet 
there  beingf  no  certainty,  whether  it  applied 
to  the  damages  for  detention  or  the  value, 
that  part  of  the  finding  is  nugatory ;  and 
therefore  under  the  act  of  Assembly  the 
court  may  award  a  writ  of  enquiry  to  assess 
the  value. 

315  *^Call   contra.     Submitted  the  ques- 
tion whether  it  had   not  been  already 

settled  both  in  England  and  this  country, 
that  the  joint  assessment  of  the  value  was 
erroneous. 

And  as  to  the  merits,  it  never  has  been 
doubted  that  such  a  limitation  as  this  was 
too  remote.  All  the  cases  both  in  Eng- 
land and  this  country  establish  it  beyond 
all  controversy.  Goodwin  v.  Taylor,  2 
Wash.  74.  Nor  has  it  ever  been  decided, 
in  any  case,  that  if  there  be  a  limitation 
to  one  and  the  heirs  or  issue  of  his  body, 
and  if  he  die  without  issue  remainder  over, 
that  the  remainder  is  good,  unless  there  be 
some  circumstance  or  expression  to  tie  it 
up  and  abridge  the  generality  of  the  iirst 
words,  2  Fonbi.  Eq.  327.  Neither  will  lit- 
tle circumstances  or  slight  expressions  be 
sufficient ;  but  they  must  be  such  as  afford 
a  fair  and  clear  demonstration.  1  Bro.  ca. 
Chy.  190.  Children  is  no  more  than  issue, 
and  issue  than  children.  Particularly 
where  no  child  was  born  at  the  time  of  the 
gift ;  and  therefore  the  insertion  of  that 
word  in  the  verdict  is  not  material.  Be- 
sides this  was  the  case  of  a  gift  in  the  life 
time,  and  therefore  less  latitude  is  to  be 
allowed,  than  in  the  case  of  a  will ;  which 
being  made  in  extremis,  the  court  makes 
some  allowance  for  the  testators  situation. 
Whereas  a  disposition  in  the  life  time  of 
the  donor  is  taken  to  be  made  with  more 
caution ;  because  the  grantor  might  have 
had  counsel  if  he  had  chosen  it. 

Randolph  in  reply.  I  admit  the  rule  as 
laid  down  by  Mr.  Call,  that  there  must  be 
something  to  confine  the  limitation  to  a 
reasonable-  period  of  time;  but  I  contend 
that  this  is  done  in  the  present  instance ; 
for  the  word  children  does  it.  Especially 
as  that  is  a  word  of  purchase  and  particu- 
larly in  a  deed ;  so  that  the  difference  in- 
sisted on  IS  in  our  favour.  The  court  will 
the  more  readily  adopt  my  construction ; 
because  the  intention  of  the  donor  was  rea- 
sonable. For  if  his  daughter  had  issue  he 
intended  they  should  have  the  benefit 

316  *of  the  estate ;  but  if  not,  then,  in- 
stead of  its  going  to  strangers,  he  in- 
tended it  should  return  to  his  own  family 
again.  The  case  of  Dunn  v.  Bray  (1  Call's 
rep.  338),  in  this  court  contains  reasoning 
expressly    apposite    to  what  I  contend  for. 

Call.  That  case  was  determined  on  the 
authority  of  Pinbury  v.  Eikin  and  other 
cases  in  P.  Wms.  But  not  one  of  those 
cases  resembles  the  present. 

Cur.  adv.  vult. 

ROANE,  Judge.  The  first  question  I 
shall  consider  in  this  cause  is  upon  the  title 
to  the  slaves  mentioned  in  the  declaration. 

This  question  depends  upon  the  limita- 
tion over  to  Higgenbotham  as  found  by  the 
special  verdict.    The  clause  on   which    the 


question  depends  is  as  follows,  '  ^That  on 
the  30th  of  January  1793  the  defendant 
married  the  plaintiffs  daughter,  after  which 
the  plaintifP  gave  her  the  negroes  in  ques- 
tion to  her  and  the  heirs  of  her  body,  and 
in  case  she  died  without  issue,  that  is, 
children  of  her  body,  the  said  negroes  to 
return  to  the  plaintiff." 

It  is  a  clear  principle  that  a  limitation  of 
personal  estate  after  an  indefinite  failure 
of  issue  is  void,  as  tending  to  a  perpetuity ; 
but  it  is  also  a  principle  that,  with  respect 
to  personal  estate,  the  courts  incline  to  lay 
hold  of  any  words  which  tend  to  restrict 
the  generality  of  the  words  **dying  with- 
out issue,*'  to  mean  "dying  without  issue 
living  at  the  death." 

Thus  a  limitation  to  a  person  in  esse  for 
life,  after  a  dying  without  issue  is  good; 
because  the  contingency  must  happen,  if 
at  all,  in  the  life  time  of  the  remainder- 
man; and  the  limitation  to  him  for  life 
restrains  the  generality  of  the  words  **  dy- 
ing without  issue."  Otherwise  if  the  lim- 
itation had  been  to  him  in  fee  or  in  tail ;  in 
that  case  there  would  be  no   such    re- 

317  striction     and   the   limitation    *over 
would  be  void.     My  opinion  upon  the 

particular  principle,  formed  on  thorough 
investigation,  was  expressed  in  this  court 
in  the  case  of  Pleasants  v.  Pleasants ;  * 
and  that  opinion  I  now  wish  to  be  under- 
stood to  refer  to  and  adopt. 

There  is  a  circumstance  in  this  case 
which  appears  to  me  to  have  this  restric- 
tive operation;  that  is  to  say,  that  the 
negroes  are  to  return  back  to  the  plaintiff 
in  the  event  of  the  daughters  dying  with- 
out children. 

It  is  here  to  be  observed,  that  the  limita- 
tion is  to  the  plaintiff  himself.  It  is  not 
to  his  heirs  or  representatives,  and  it  can- 
not reasonably  be  inferred  to  have  been 
the  donors  intention  that  the  negroes 
should  revert  to  his  representatives  at  a 
remote  distance  of  time.  This  limitation 
then  is  similar  to  the  limitation  for  life 
before  spoken  of;  and  restrains  the  gen- 
erality of  the  words  ** issue  of  her  body," 
to  an  event  within  the  period  of  a  life  in 
being. 

Without  resorting  further  to  the  standard 
of  general  principles  for  the  decision  of  this 
point,  there  is  a  case  from  1  Wms.  534; 
Hughes  V.  Sayer,  which  seems  decisive  of 
this  case ;  where  C  having  two  nephews  A 
an)d  B,  di vised  his  personal  estate  to  them, 
and  if  either  die  without  children  then  to 
the  survivor.  Here  dying  without  children 
was  restrained  to  mean  without  children 
then  living;  because  the  immediate  limita- 
tion over  was  to  the  surviving  devisee, 
as  in  the  case  at  bar  the  immediate  limita- 
tion over  was  to  the  surviving  father;  and 
the  case  of  Nichols  v.  Skinner,  Prec.  Ch. 
528,  is  upon  the  same  principle,  and  is  per- 
haps still  stronger,  as  the  word  issue  is 
there  restrained  on  the  same  reason  with 
the  word  children  in  the  case  just  mentioned 
from  Peere  Williams. 

My  opinion  then  is  that  the  title   of   the 
slaves  in  question  is  in  the  present   appel- 
lant. 

318  *But     the   verdict  of   the    jury    is 

♦Vld.  The  next  case. 
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erroDeons,  in  finding  the  value  of  the 
slaves  aggregately,  which  was  certainly 
meant  to  be  done  here  under  the  word 
"damages."  The  judgment  of  the  County 
Court  is  therefore  erroneous  as  to  this 
point ;  and  in  not  awarding  a  venire  facias 
de  novo  to  ascertain  the  separate  value  of 
the  slaves.  Consequently  I  think  that 
the  judgment  of  the  District  Court  revers- 
ing that  of  the  County  Court  in  toto  ought 
to  be  reversed,  and  a  judgment  agreeable 
to  the  ideas  at>ove  mentioned  entered. 

FLEMING  and  CARRINGTON,  Judges. 
Of  the  same  opinion* 

LYONS,  Judge.  The  intention  clearly 
was  that  the  slaves  should  return  to  the 
grantor  in  the  event  of  the  daughters  dying 
withont  leaving  any  children ;  which  was 
a  reasonable  period,  and  if  a  Court  of  Equity 
had  been  called  upon  to  execute  the 
agreement  the  conveyance  would  have  been 
in  that  form.  The  intention  was  rational, 
and  the  limitation  confined  within  proper 
limits.  Therefore  there  is  no  question 
upon  the  title.  But  there  ought  to  have 
been  a  new  writ  of  enquiry  in  order  to  as- 
certain the  values  of  the  slaves.  I  think 
therefore  that  the  judgment  of  the  District 
Court  should  be  reversed ;  and  that  of  the 
County  Court  affirmed  as  to  the  title,  but 
reversed  also  as  to  the  damages;  and  that 
a  new  writ  of  enquiry  should  be  awarded 
to  ascertain  the  values  of  the  slaves. 

Per  Cur.  The  Court  is  of  opinion,  that 
the  judgment  of  the  District  Court  is  erro- 
neous. Therefore,  it  is  to  be  reversed  with 
costs;  and  this  Court,  proceeding  to  give 
such  judgment  as  the  said  District  Court 
ought  to  have  given,  is  of  opinion,  that  the 
judgment  of  the  County  Court  is  erroneous, 
in  not  awarding  a  writ  of  enquiry  to  ascer- 
tain the  separate  prices  or  values  of  the 
slaves  in  the  declaration  mentioned,  the 
jury  having  found  the  value  of  all  the  slaves 
in  a  gross  sum.  Therefore  that  judg- 
319  ment  is  also  to  be  reversed ;  *and  the 
suit  is  to  be  remanded  to  the  County 
Court,  for  a  writ  of  enquiry  to  be  awarded, 
to  ascertain  the  separate  prices  of  the 
slaves;  and  after  the  execution  of  such 
writ  of  enquiry,  for  judgment  to  be  en- 
tered, for  the  appellant,  lor  the  slaves,  or 
their  respective  prices. 


Pleasants  v.  Pleasants. 

[April  Term,  1800.] 

Perpetaltlcsaiid  Executory  Umltatloiis.*— Tbe  doc- 
trine of  perpetuities  and  executory  limitations 
considered. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery  in  a  suit  brought 
by  Robert  Pleasants  son  and  heir  of  John 
Pleasants  deceased  against  Charles  Logan, 

•Execotory  Llmltstloo— Dytoir  without  Iwue.— in 
Hifffifenbotham  ▼.  Rucker,  2  Call  816.  the  opinion  in 
tbe  principal  case  is  adopted  as  authority  for  the 
foUowinff  proposition,  a  limitation  to  a  person  in 
t94^  for  life,  after  dyinff  without  issue  is  ffood, 
"because  the  contingency  most  happen,  if  at  all.  in 
the  lifetime  of  the  remainderman;  and  the  limita- 
tion to  him  for  life  restrains  the  generality  of  the 
words  "dyin^  without  issue.**  It  is  otherwise  If  the 
limitation  is  to  him  in  fee  or  in  tail:  in  that  case 
there  will  be  no  such  restriction  and  the  limitation 
oTcr  will  be  void.  See  also,  citlns*  the  principal 
case,  for  this  proposition,  Roy  all  v.  Eppes,  2  Munf. 
«1;  WUJcins  ▼.  Taylor.  5  Call  156.  where  it  is  said 
a  limitation  over  In  remainder  to  A.  after  the  death 
of  B-  wltliout  issue,  is  void,  as  beinff  too  remote. 


Samuel  Pleasants  junior  Isaac  Pleasants 
and  Jane  his  wife,  Thomas  Pleasants  junior 
and  Margaret  his  wife,  Elizabeth  Pleas- 
ants, Robert  Langley  and  Elizabeth  his 
wife,  Margaret  Langley,  Elizabeth  Langley 
the  younger,  and  Anne  May.  The  bill 
states,  that  the  said  John  Pleasants  by  his 
last  will  devised  as  follows,  ^*my  further  de- 
sire is,  respecting  my  poor  slaves,  all  of 
them  as  I  shall  die  possessed  with  shall  be 
free  if  they  chuse  it  when  they  arrive  to 
the  age  of  thirty  years,  and  the  laws  of  the 
land  will  admit  them  to  be  set  free  without 
their  being  transported  out  of  the  country. 
I  say  all  my  slaves  now  bom  or  hereafter 
to  be  born,  whilst  their  mothers  are  in.  the 
service  of  me  or  my  heirs,  to  be  free  at  the 
age  of  thirty  years  as  above  mentioned,  to 
be  adjudged  of  by  my  trustees  their  age.'* 
That  the  said  John  Pleasants  in  a  subse- 
quent part  of  his  will  devised  to  the  plain- 
tiff eight  of  the  said  slaves  upon  the  same 
condition,  that  he  should  allow  them  to  be 
free  if  the  laws  of  the  land  would  admit  of 

it.  That  the  testator  then  devised  to 
320      his  grandson  Samuel  Pleasants  *one- 

third  part  of  his  slaves  not  otherwise 
disposed  of,  on  the  same  conditions  on 
which  he  devised  the  said  eight  slaves  to 
the  plaintiff.  That  the  testator  devised  to 
his  daughters  Elizabeth  Langley  the  use 
of  all  the  slaves  conveyed  to  him  by  Robert 
Langley  and  also  the  slaves  sold  by  the 
said  Rot>ert  Langley  to  John  Hunt  or  Sam- 
uel Gordon  during  the  term  of  her  natural 
life,  and  after  her  death  to  her  children 
upon  the  same  limitations  and  conditions 
relative  to  their  freedom,  as  are  mentioned 

Slaves  —  Ptttoro    Bmaaclpatloa  —  Validity. —In    th  e 

principal  case  a  testator  devised  certain  slaves  on 
condition  that  the  legatees  should  manumit  them 
whenever  the  laws  would  permit  manumission,  and 
it  was  held  that  the  legatees  took  an  estate  in  the 
slaves  liable  to  be  defeated  by  such  contiuffency. 
Upon  this  question  of  the  future  emancipation  of 
slaves  the  principal  case  is  cited  and  approved  in 
Manns  v.  Oivens,  7  Leiffh  716;  Wood  v.  Humphreys. 
ISGratL  841,  842,  846,  847.  861.  856.  860.  361:  Osborne  ▼. 
Taylor.  12  Gratt  182;  Charles  v.  Hunnicutt,  6  Call  817. 
818,  827,  828,  880,  which  case  holds  that  a  devise  by  a 
Quaker,  in  1781,  of  his  slaves  to  the  monthly  meet- 
iuif,  of  which  he  was  a  member,  to  be  mannmitted 
by  such  persons  as  they  should  appoint,  was  a  irood 
devise. 

In  the  second  headnote  of  Moses  v.  Deniffree,  6 
Rand.  660,  it  is  said,  the  devise  in  FUatants  v.  FUat- 
atUs^  was  supported,  because  the  testator  did  not  at- 
tempt to  vest  a  rlffht  to  freedom  in  violation  of  law, 
but  directed  that  his  slaves  should  have  their 
freedom,  whenever  the  laws  would  permit  it,  and 
created  a  trust  to  support  it:  and  that  case  has  car- 
ried the  doctrine  far  enouirh.  But,  where  either  a 
deed  or  will,  made  before  May,  1782,  emancipates  a 
slave  absolutely  and  without  condition,  althouffh 
the  freedom  is  to  take  effect  at  a  future  time,  it  is 
unlawful,  and  therefore  void. 

Same— Same -lacreaie.— The  question  as  to  whether 
the  increase  of  slaves  who  are  manumitted  infiUaro 
are  also  entitled  to  their  freedom,  seems  to  depend 
upon  the  Intention  of  the  testator.  See,  citiufr  the 
principal  case,  Maria  v.  Surbauffh,  2  Rand.  832,  244. 
246;  Osborne  v.  Taylor.  12  Qratt  128  (see  note): 
Hunter  v.  Humphreys.  14  Oratt  207;  foot-note  to 
Binford  v.  Robin.  1  Gratt  827. 

Some— 3ult  lor  Preedom.  —  Nesfroes  recovering 
freedom  by  suit  in  forma  pauperis,  cannot,  in  any 
case  recover  profits  or  damages.  Paup  v.  Mingo.  4 
Leigh  163,  citing  the  principal  case  at  pp.  176,  184. 
See  also,  citing  the  principal  case.  Osborne  v.  Taylor, 
12  Gratt.  180;  foot-note  to  Peter  v.  Hargrave,  5 
Gratt  12. 

Same— Emancipation— Election  by  Slave.— See  the 
principal  case  cited  in  Bailey  v.  Poindexter,  14 
Gratt  103. 104;  dissenting  opinion  of  Moncubb.  J.,  in 
the  same  case,  pp.  204. 206  (see  foot-note) :  Williamson 
V.  (Salter.  14  Gratt  404.  See  principal  case  cited  in 
Gregory  v.  Baugh,  2  Leigh  691. 
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so*u. 

ir  Hif  ofVr  twjoeBti.  Tb*t  the  said  tes- 
WW«r  tlw«  Hevised  to  him  son  Jonathan 
plMtMitH.  when  he  afaonld  attain  the  mge 
o-  '>!  cnr  thin]  part  of  all  the  alaves  not 
ftthfi***  aapottA  of  by  that  will  ioclud- 
itK  hi*  molbfra  j<riiitnre  negroea  and  thoae 
firm  W  h«  by  her  father  to  be  reckoned 
i^  tun  of  the  ahare  or  third  part  of 
the  Mid  Jonathan  Pleasants  in  the 
■«h«Tc  of  thf  »W  «l«'e«.  That  the  tea- 
tstorrteviswJ  t(>  hi.  ffrtnd  danfrbter  Jane 
PlMTMnt*  a  necw-  P''  °"°^  Je°°7  "P?° 
r^ition.  in  addition  to  the  general  condi- 
Hon  tinit  mentioned  reapectmp  the  freedom 
of  thr  saifl  sJ"**-  *•"*  *^'  *^'  *^'^  ■^^"^ 
one  of  the  children  of  her  deceased 
JT.her  John  Pleasants  should  release  all 
IiJiw  tP  anv  dividend   in    a    comirtnership 

T^mr  slave,  to  his  daughter  Mary 
™!«,iits  to  hia  grand  daughter  a  negro 
_~^„  named  Pender  and  her  children ; 
p  Elisabeth  Pleasants  wife  of  Joseph 
r,„<*ntsa   mnlatto 

— 1_   hrfon  directed  to  be  equalij  divided 
C^m   grand«.n    Samuel    Pleasants 
^T^  J«i«lhan,   with  the  same  proviso 
"IS   limitationB  respecting    their  freedom 
"     ■     tafote    mentioned  and    intended  to- 
**  J!    the   whole    bj    thia    will    giyen    or 
.    .._■  ■•    That  the  several  devisees    be- 
*^™'l;,«auied  under  the   will  aforesaid, 
T^.£»id  Jonathan    Pleaaanta  in    the 
■•^  '!!,   1777   by   hia   last    will,     made 
g  devise  "And   first    be- 
all    mankind   have    an 
)  freedom  and  commis- 
loti  of  the  negroes  wh  ch 
ed  with  the  property  of, 
;-   and  deairous  that  they 
ree  partake  of  and  enjoj 
leasing,  do  order  and  di- 
ikely    means  to  fit  them 
they    be    instructed    to 
oung  ones  aa  they  come 
nd  that  each  individual 
are    or   may    hereafter 
[  thirty  yeara  may  enjoy 
:heir  labour  in  a  manner 
mawer   the   intention  of 
indage.     And    whenever 
ntry  will  admit  absolute 
t  is   my    will    and  desire 
I  am  now  possessed  of, 
'  increase,  shall  immedi- 
ng  to  the  age   of   thirty 
become  free,  or  at  least 
>t    thereof,    or    that    my 
o  be  named,  or  a  major- 
's of   them  may  think  so 
,  as   that  the  enjoyment 
ice    to    their    happiness, 
ey    may  enjoy  in  as  full 
it  as  if  they   had    never 
nd  on  these  express  con- 
:r  I  do  make  the    follow- 
■m."     That  the   testator 
dispose    of     his    slaves 
ig   persons   to  wit,  Mary 
angley,  Elizabeth  Lang- 
,  Jane  Pleasants,  David 
odaon,  Joseph  Pleasants, 
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Samuel  Pleasants  and  the  plaintiff;  again 
expressing  inalmost  every  particular  devise 
the  same  positive  condition  in  favor  of  their 
freedom.  That  the  aaid  Anne  Langley  hath 
intermarried  with  May,  Margaret  Langley 
with  Teasdale,  Anne  Woodson  with  Pope, 
and  Mary  Pleaaants  with  Logan.  That  the 
plaintiff   is    heir  at  law  and   executor 

322  of  the  said  John  Pleasants  'deceased, 
as  well  aa  executor  of  the  said  Jona- 
than Pleasants,  and  In  those  characters 
in  the  year  17  applied  to  the  Legislature  for 
the  manumisaion  of  the  said  slaves;  but 
the  Legislature  were  of  opinion  that  it  be- 
longed to  the  judiciary.  That  the  plaintiff 
hath  been  much  embarrassed  aa  to  the  mode 
of  bringing  the  question  before  the  Courts, 
as  the  slaves  could  not  sue  at  common  law, 
1.  On  account  of  their  not  being  capable  of 
being  manumitted,  but  upon  the  terms 
mentioned  in  the  act  of  Assembly.  2.  Ak 
they  claimed  their  freedom  in  the  nature  of 
a  legacy.  That  the  devises  to  the  defend- 
ants were  only  on  condition  that  they  would 
emancipate  them  when  they  arrived  at  a 
certain  age  and  the  laws  would  permit  it. 
Of  course  that  they  have  no  title  to  them, 
but  either  the  plaintiff  ia  entitled,  for  a 
breach  of  the  condition,  or  as  executor,  on 
whom  the  legal  estate  vested  to  perform  the 
will.  That  there  are  no  debts  due  from  the 
said  John  and  Jonathan  Pleasants  notv 
unsatisfied.  That  the  plaintiff  hath  applied 
to  the  defendants  to  emancipate  the  said 
slaves,  but  they  refuse.  Therefore  the  bill 
prays  that  the  slaves  may  be  delivered  up 
to  the  plaintiff  to  be  holden  in  trust  for  the 
purposes  of  the  wills  of  the  said  John  and 
Jonathan  Pleasants;  that  the  Court  would 
direct  the  manner  of  their  manumisaion ; 
and  for  general  relief. 

The  defendant  Mary  Logan  demurred  to 
the  jurisdiction;  and  by  answer  aays  that 
her   late  husband  died  indebted  to  several 

Isaac  Pleasants  also  demurred  to  the  ju- 
risdiction ;  and  by  answer  says  that  the  in- 
crease of  the  slaves  devised  to  the  said  Jane 
are  under  thirty  yeara  of  age. 

Samuel  Pleasants  likewise  demurred  for 
want  of  jurisdiction;  and  by  way  of  an- 
swer states,  that  some  of  those  in  his  pos- 
session are  under  30  years  of  age. 

323  'Elizabeth     Pleasants,      says    that 
Tabb  and  her  increase  were   given  to 

th'e  defendant  by  the  said  John  Pleasants 
in  his  lifetime  as  by  his  letter  will  appear. 
And  that  the  will  of  John  Pleasants  doth 
not   operate  to  give  freedom   to  the   other 

The  defendant  Teasdale  denies  his  re- 
sponsibility to  the  plaintiff,  either  as  heir 
or  executor.  By  amended  answer  he  says, 
that  T.  Atkinson  has  by  virtue  of  a  mort- 
gage recovered  part  of  those  held  by  the 
defendant,  and  the  defendant  hath  since 
paid    him    a     valuable     consideration    for 

A  suit  was  afterwards  brought  by  Ned 
one  of  the  slaves  in  forma  pauperis  against 
Elizabeth  Pleasants  widow  of  Joseph  Pleas- 
ants, setting  forth  the  clauses  of  the  will 
of  Jonathan  Pleasants,  stating  the  act  of 
Assembly  authorizing  the  manumiasion  of 
slaves,  and  that  the  plaintiff  is  now  up- 
warda  of  30  years  of    age;  and  hath  ao  de- 


2  CALL 


Plbasants  v.  Pleasants. 


324-820 


meaned  himself  as  to  shew  that  freedom 
woald  be  conducive  to  his  happiness.  The 
bill  therefore  prays  the  court  to  decree  the 
defendant  to  release  him  from  slavery. 

The  Court  of  Chancery  overruled  the  de- 
mnrrers,  and  declared  itself  of  opinion, 
that,  in  equity,  of  the  slaves,  on  whose 
behalf  the  suit  was  instituted,  they  who 
were  thirty  years  old  or  older  in  the  year 
1782,  when  the  act  authorizing  manumis- 
sion was  enacted,  were,  at  that  time,  enti- 
tled. They,  who,  bom  before  the  testators 
death,  were  not  30  years  old  at  the  time 
of  the  decree,  would,  when  they  should 
attain  the  same  age,  be  entitled  to  freedom, 
and  that  they  who  had  been  born  since  the 
statute  was  enacted,  were  at  their  birth 
entitled  to  freedom:  That  the  plaintiff 
Sobert  Pleasants  heir  and  executor  as  afore- 
said, was  the  proper  party  to  vindicate  that 
freedom.  It  therefore  referred  it  to  a  com- 
missioner to  ascertain  their  ages,  and  to 
take  an  account  of  their  profits  since  their 
respective  rights  to  freedom  accrued.  From 
which  decree  the  defendants   appealed   to 

this  court. 
324  *Wickbam  for  the  appellants.  If 
the  plaintifiFs  were  entitled  to  their 
freedom  it  was  either  by  the  common  law, 
or  by  statute ;  and  either  way  they  could 
have  asserted  it  at  common  law.  Conse- 
qnently  their  remedy  was  at  common  law, 
and  they  ought  not  to  have  resorted  to  the 
Court  of  Chancery. 

It  will  be  said  that  the  legatees  are  trus- 
tees; and  therefore  that  the  Court  of  £^uity 
had  jurisdiction  upon  the  ground  of  a  trust. 
But  the  history  of  uses,  which  were  in- 
dented to  avoid  the  statutes  of  mortmain, 
shews  that  a  Court  of  Equity  only  exercises 
jurisdiction,  where  the  beneficial  interest 
is  in  one  person,  and  the  legal  in  another. 
Now  it  cannot  be  said  that  the  legatees 
have  the  legal  estate,  and  that  the  beneficial 
interest,  that  is  the  labour  of  the  slaves,  is 
in  the  slaves  themselves.  Of  course  it  is 
not  a  case  which  consists  with  the  nature 
and  foundation  of  trusts. 

Perhaps  it  will  be  said,  that  several  may 
join  in  one  suit  here;  and  that,  that  cir- 
cumstance will  give  the  jurisdiction.  But 
that  will  not  alter  the  case ;  because  sev- 
eral may  sue  at  law  also.  Coleman  v.  Dick 
and  Pat,  1  Wash.  233.  Therefore  the  Court 
of  Chancery  ought  not  to  have  sustained 
its  jurisdiction,  but  the  decree  is  erroneous, 
apon  that  ground. 

Then  as  to  the  right  of  the  plaintiffs  to 
have  their  freedom.  It  may  be  proper  to 
premise,  that,  although  it  may  be  true  that 
liberty  is  to  be  favor«i,  the  rights  of  prop- 
erty are  as  sacred  as  those  of  liberty ;  and 
therefore,  that  this  cause  should  be  decided 
on  the  same  principles  of  law,  that  other 
canses  are. 

Emancipation  of  slaves  was  prohibited  by 
the  act  of  Assembly  in  1748,  p.  262,  edit. 
1769:  Which  act  was  in  force  at  the  time 
of  making  this  will;  and  therefore  the 
condition,    annexed    to    the     bequests,    is 

void. 
32&  *There  is  a  distinction  in  law, 
which  is  well  known,  between  condi- 
tions precedent  and  subsequent.  The  first 
mnst  be  performed,  before  any  estate  at  all 
▼ests ;  but  it  is  otherwise  as  to  the  latter,  be- 


cause then  the  condition  must  happen  to  de- 
stroy the  estate  which  has  already  vested. 
In  our  case  the  condition  was  precedent,  and 
it  remains  to  consider,  whether  the  title, 
depending  on  it,  could  ever  take  effect? 

This  condition  was  contrary  to  the  na- 
ture of  the  estate,  for  it  tended  to  bar  the 
alienation  of  the  property,  and  therefore 
was  void.  Shep.  touch.  129;  1  Co.  83;  1 
Inst.  223.  During  ail  the  period,  between 
the  death  of  the  testator  and  the  happening 
of  the  contingency,  it  was  wholly  uncer- 
tain, whether  the  law  would  pass,  or  not ; 
and  consequently  the  condition  operated  as 
a  bar  of  alienation,  for  that  time;  which 
the  authorities  declare  will  render  it  void. 
For  it  is,  in  effect,  but  a  devise  of  the 
slaves  in  absolute  property,  with  a  con- 
dition, that  the  devisee  shall  not  alien. 
In  Co.  Litt.*224,  it  is  said,  that  a  privilege, 
inseparable  from  the  estate,  cannot  be  re- 
strained ;  and  the  right  of  alienation  is  a 
privilege  inseparable  from  the  right  of 
property. 

But  the  condition  is  void,  upon  another 
ground;  namely,  that  it  was  illegal  and 
contrary  to  the  act  of  Assembly ;  which 
having  forbid  emancipation,  every  attempt 
to  effect  it,  was  repugnant  to  the  act,  and 
therefore  void. 

If  it  be  said  that  the  act  only  respected 
absolute  and  not  conditional  emancipations, 
the  answer  is,  that  the  latter  is  compre- 
hended in  the  former,  for  every  lesser  is 
contained  in  the  greater.  So  that  this 
was  an  attempt  at  emancipation,  which 
was  void  on  account  of  its  repugnancy  to 
the  law. 

Perhaps  it  will  be  said,  that  the  law  per- 
mitted manumission  at  the  time,  when  the 
emancipation  took  efifect  in  point  of  opera- 
tion, although  there  was  no  such  law 
at  the  death  of  the  testator;  and 
326  '^therefore  that  the  case  is  out  of  the 
meaning  of  the  act  of  1748.  But  this 
is  not  so;  for  there  is  no  limitation,  for 
the  happening  of  the  event ;  and  the  ques- 
tion is  not,  whether  subsequent  events  can 
make  it  lawful?  but  whether  the  devise  was 
good  upon  the  face  of  the  will?  for  posterior 
events  could  not  make  it  good,  if  it  were 
not  so  at  its  creation ;  that  is,  at  the  death 
of  the  testator.  This  is  evinced  in  the 
common  cases  of  remainders  of  personal 
estate,  where  the  events  may  actually  take 
place,  within  the  limits  allowed  iiy  law, 
but  the  remainders  will,  nevertheless,  be 
void,  because  too  remote  in  their  creation. 
This  principle  was  adhered  to,  by  the  Court 
in  the  case  of  Carter  v.  Tyler;  *  in  which 
it  was  clearly  held,  that  posterior  events 
would  not  alter  the  construction  from 
what  it  ought  to  have  been,  at  the  death  of 
the  testator. 

Thus  then  it  appears,  that  during  all  the 
I)eriod  between  the  death  of  the  testator 
and  the  passing  of  the  act  of  Assembly,  the 
legatees  had  property,  to  which  there  was 
a  repugnant  and  illegal  condition  annexed ; 
which  was  consequently  fruitless  and  void. 

By  the  act  of  Assembly  in  1782  for  eman- 
cipation of  slaves,  there  is  nothing  which 
either  .  manumits  the  plaintiffs  in  t 
obliges    the   legatees   to   do  it ;  fo^ 

*1  Cairs  Reports  p.  185. 
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The  date  of  the  bond  however  is  men- 
tioned, and  that  the  condition  was  for  the 
delivery  of  property  taken  by  Parke  Goodall, 
sheriff  of  Hanover,  by  virtue  of  two  writs 
of  fieri  facias  issued,  from  the  office  of  the 
General  Court,  against  the  estate  of  the 
defendant  Winston ;  which  was  sufficiently 
descriptive  of  the  bond:  And  if  the  de- 
fendants had  given  any  other  bond  of  the 
same  date,  under  the  like  writs,  so  as  to 
render  it  uncertain  which  was  meant  they 
might  have  shewn  it.  But,  as  none  such  is 
suggested,  the  fair  presumption  is,  that 
none  such  existed. 

The  next  objection  is,  that  neither  the 
penalty  or  the  sum  due  is  mentioned. 

The  answer  to  the  last  objection  is  an 
answer  to  this  also. 

The  third  objection  is,  that  all  the 
obligors  are  not  mentioned,  nor  the  person, 
to  whom  the  bond  is  payable,  sufficiently 
described. 

But  as  the  defendants  were  all  obligors 
and  the  motion  not  intended  to  be  made 
against  any  other ;  as  too  the  bond  was  joint 
and  several ;  and  Parke  Goodall  the  obligee 
expressly  named,  there  was  no  occasion  to 
be  more  particular,  as  those  circumstances 
gave  the  defendants  full  notice  of  the  bond 
on  which  the  motion  would  be  made. 

The  fourth  exception  is,  that  one  bond 
was  taken  on  two  executions. 

This  indeed  is  not  common ;  but  it  does 
not  follow  from  thence  that  the  bond  is 
void.  No  disadvantage  could  result  to 
Winston  from  it,  as  he  was  not  thereby 
subjected  to  more  than  he  owed  himself; 
for  care  is  taken  to  prevent  that.  Besides 
it  seems  agreeable  to  the  directions  of  the 
act  of  Assembly ;  which  rather  points  at 
one  bond  only. 

297         *Thc  fifth    objection    is,    that    two 
separate  debtors  are   included  in  the 
same  bond. 

This  is  nearly  the  same  idea  with  that  in 
the  last  exception ;  and  may  receive  the 
same  answer.  For  the  condition  designates 
the  debt  of  each ;  and  provides  for  the  dis- 
charge of  each.  So  that  neither  is  in  dan- 
ger of  sustaining  any  damage  from  the 
other. 

The  sixth  error  assigned  is,  that  the  bond 
should  have  been  made  payable  to  the  cred- 
itor. 

But  that  was  not  necessary  in  this  case; 
because  the  act  of  Assembly  directed  that 
it  should  be  taken  to  the  sheriff  for  the  use 
of  the  commonwealth. 

The  last  exception  is,  that  the  day  on 
which  the  property  was  to  be  delivered  was 
Sunday. 

But  this  surely  could  be  no  objection  in 
this  case;  because  the  act  of  Assembly  had 
expressly  directed  it ;  and  therefore  if  it  be 
true  that  it  was  contrary  to  law  in  common 
cases,  it  clearly  was  not  so  in  this.  For 
the  sheriff  stood  justified  by  the  act. 

Upon  the  whole  the  exceptions  taken  by 
the  plaintiffs  counsel  seem  to  me  untenable : 
and  therefore  I  am  for  affirming  the  judg- 
ment. 

LYONS,  Judge.    Concurred. 
Judgment  Affirmed. 
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[April  Term,  1800.] 

Locstlon  of  Land  Orsnts*— Csje  at  Bar.— S  a^rrees  to 
locate  certain  lands  for  W.  B  and  N,  in  the  conn ty 
of  R.  afterwards  he  a^rrees  to  locate  the  same 
lands  for  M:  and  havlnsr  received  land  warrants 
from  M  for  that  purpose,  he  accordingly  locates 
the  lands.  After  this,  B  and  N  abandon  their 
contract  to  W  who  renews  the  contract  with  S. 
who  thereupon  transfers  the  entries  of  M  from 
the  county  of  R  to  the  county  of  L.  This  shall  not 
disappoint  M  bat  the  lands  in  R  will  be  decreed 
him.  on  his  releasing  S  from  his  covenants,  and 
payinff  the  fees  of  locatioff  and  surveying. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery  where  Swan  and 
M'Rae  brought  a  bill  against  Walcott, 
Smyth  and  Price,  the  Register  of  the  l#and 
Office,  stating.  That  on  the  21st  day  of  July 
1795,  the  plaintiffs  entered  into  a  contract, 
concerning  the  location  of  certain  lands; 
That  Smyth,  stated  to  the  plaintiff  M'Rae 
a  particular  tract  of  country,  lying-  in 
Russel  County  as  answering  the  description 
of  the  lands  agreed  to  be  located,  by  the 
plaintiff  M'Rae  for  the  plaintiff  Swan. 
That  after  some  conversation,  on  this  sub- 
ject, the  plaintiff  M'Rae  entered  into  the 
annexed  contract  with  the  said  Smyth. 
That  under  the  said  contract,  the  plaintiff 
M'Rae  delivered  to  the  said  Smyth  land 
warrants  amounting  to  300,000  acres,  for 
which  he  took  his  receipt,  dated  the  14th  of 
September  1795.  That  these  warrants  were 
located  by  the  said  Smyth  in  Russel  county, 
on  the  very  lands  the  plaintiff  M'Rae  be- 
lieves which  had  been  described  by  him,  and 
which  he  had  stipulated  to  locate.  That 
after  this,  the  defendant  Walcott  applied 
to  the  said  Smyth,  and  gave  him  a  consid- 
erable sum  of  money ;  in  consideration  of 
which  he  assigned  to  the  said  Walcott  the 
warrants  aforesaid,  and  the  entries  made  for 
the  plaintiffs;  and  took  in  exchange  a  loca- 
tion, which  was  made  for  the  said  Walcott 
in  the  county  of  Lee,  on  lands  not  answer- 
ing, as  the  plaintiff  M'Rae  believes  the 
description  of  his  contract,  and  of  value 
considerably  inferior  to  that,  which  was 
actually  located,  for  the  plaintiffs  under 
their  contract.  That  these  lands  have  been 
included,  in  a  large  survey  of  650,000  acres, 
made  for  the  said  Walcott,  and  returned  to 

the  Register;  who,  if  not  prevented, 
299      *will  issue  a   patent   therefor    to    the 

said  Walcott.  That  the  said  Smyth 
had  no  authority  to  dispose  of  the  plaintiffs 
locations,  after  having  made  them;  and 
that,  if  he  even  possessed  such  power,  the 
motives  for  his  conduct  were  such  as  would 
render  the  act  totally  void.  The  bill  there- 
fore prays  that  the  Register  may  be  en- 
joined, from  issuing  the  said  patent  to  the 
said  Walcott ;  and  be  decreed  to  issue  300,000 
acres  thereof,  to  the  plaintiff  Swan ;  or 
that  the  said  Walcott  may  be  decreed  to  as- 
sign, that  part  of  his  said  survey,  which 
was  originally  entered  on  the  warrants  of 
the  plaintiff  Swan,  to  him  the  said  Swan; 
and  that  the  plaintiffs  may  have  general 
relief. 

The  answer  of  Walcott  states,  sometime 
in  or  about  the  month  of  June  1795,  that 
defendant  together  with  Booth  and  Nich- 
ols all  of  Connecticut,  were  in  the  county 
of  Montgomery  in  Virginia,  where  they 
met    with    the    defendant    Smyth.      That, 

•See  Walcott  ▼.  Swan,  4  Call  472. 
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after  some  conversation,  respecting  the 
unappropriated  lands  in  Virginia,  the  said 
8013  th  proposed  to  locate  and  survey,  for 
them,  a  tract  of  country  on  the  waters  of 
the  Big  Sandy  River,  between  the  eastern 
and  the  main  branches  of  the  said  river 
(and  which  the  defendant  avers  to  be  the 
land  in  question)  upon  certain  terms,  which 
were  acceded  to  by  them.  In  consequence 
of  which,  articles  of  agreement  were  en- 
tered into,  between  the  said  Smyth ;  of  the 
one  part ;  and  the  defendant,  the  said  Booth 
and  Nichols  on  the  other:  Whereby,  the 
latter  parties  stipulated  to  return  to  Con- 
necticut, and  to  procure  the  money  which 
might  be  necessary  to  carry  the  contract 
into  effect  on  their  part,  and  to  meet  the 
said  Smyth  in  the  city  of  Richmond  on  the 
20th  of  September  following,  for  the  pur- 
pose of  delivering  him  land  warrants,  from 
half  a  million  to  a  million  and  a  half  of 
acres,  and  of  paying  down  such  sums  as 
they  stipulated  Jto  advance,  towards  com- 
pleting the  business :  On  the  other  hand, 
the  said  Smyth  agreed  to  locate  the  said 
warrants,  upon  the  lands  above   described, 

to     meet     the     defendant    and     his 
300      'partners    before    mentioned,    at   the 

city  of  Richmond,  on  the  said  20th  day 
of  September ;  and  in  the  mean  time  to  enter 
into  no  negotiations   for  locating  the  said 
lands,    with  any  other  persons.     That  the 
said  Smyth  also  agreed  to  warrant  the  title 
of  the  said  land  against  all  prior  claims,  ex- 
cept such  as  might   be   ascertained    by  the 
estate    of    Kentucky;  it  being  questioned, 
whether  the  said  lands,  or  some  part  thereof 
did  not  lie,  within  the  limits  of  that  state. 
That  in    consequence  of  this  contract,  the 
defendant  and  the  said  Booth   and   Nichols 
returned  to  Connecticut,  and   succeeded   in 
raising  a  sum  of  money,  sufficient  to  enable 
them  to  comply  fully  with  their  agreement 
to  the  extent  of  1,500,000  acres  of  land.     But 
to  do  this,  so  far  as  concerned  the  interest  of 
the  defendant,  he  was  under  the  necessity, 
of  entering  into  contracts  with  several  per- 
sons in  that  state,  obliging  himself  to  pro- 
cure    for    them    upon    the     contingencies 
expressed  in  his  agreement   with   the    said 
Smyth,  so  much  of  those  lands  as  amounted 
to  the  defendants  interest  in  the  said  con- 
tract.    That  the   defendant  together  with 
the    said    Booth    and   Nichols,    returned  to 
Richmond,  by  the  time  appointed,  prepared 
to    perform   their  part  of  the  contract,  en- 
tered into  with  Smyth ;  and  were  much  dis- 
appointed, on   finding  that  the  said  Smyth 
had  left  that  place  a  few  days  prior  to  the 
said  2Dth  of  September.     That  in  this  situ- 
ation of  things,  the  said  Booth  and  Nichols 
relinquished  to  the  defendant   all   their  in- 
terest   in    the   said  contract :  which  he  ac- 
cepted,   and   determined  to  improve.     For 
which  purpose,  he  determined    to  purchase 
warrants,    to    the    amount    of  500,000  acres 
(although    he    came    prepared    to    take   up 
850,000    acres)    intending    to    procure     as 
many    warrants,    as  would  cover    the    last 
mentioned  quantity,    if  so   much  could   be 
fonnd  ttnappropriated.     That  the  defendant 
went  immediately  to  the   house   of  the  said 
Smyth ;  who   informed   him,    that,   having 
understood,  before   he   left  Richmond  that 
the      defendant     and     his     partners     had 
abandoned      the     intention     of     meeting 


301  *^him    at    the    time    appointed,   or  of 
proceeding,  farther  with  the  contract, 

he  had  supposed  it  unnecessary  to  continue 
longer,  at  that  place;  and  had  therefore 
entered  300,000  acres  of  the  land,  mentioned 
in  that  contract  in  the  name  of  the  com- 
plainant Swan :  But  he  acknowledged  the 
prior  obligation,  under  which  he  was,  to 
comply  with  the  contract  he  had  made  with 
the  defendant ;  and  affirming,  that  he  had 
entered  into  no  engagements  with  the  com- 
plainant Swan,  which  obliged  him  to 
locate,  for  the  said  Swan,  the  land  in  ques- 
tion, he  for  these,  as  well  as  for  other 
reasons  to  be  mentioned,  entered  into  a  new 
agreement  with  the  defendant  to  locate 
and  survey,  for  the  defendant  850,000  acres 
of  the  land  mentioned  in  the  first  contract, 
upon  the  same  conditions,  and  terms,  as 
were  therein  mentioned ;  so  far  as  they  re- 
spected the  warranty  of  said  Smyth,  the 
sums  to  be  paid  by  the  defendants,  and  the 
times  of  payment;  That  Smyth  also  stipu- 
lated, to  withdraw  the  above  entry  for 
300,000  acres,  and  to  locate  and  survey  the 
same  for  the  defendant.  That  the  Addi- 
tional reasons,  stated  by  the  said  Smyth, 
for  withdrawing  the  said  entry  and  trans- 
ferring the  same  to  the  defendant  were  such 
as  convinced  the  defendant  that  the  said 
Smyth  possessed,  not  only  the  power  to  do 
so,  but  that  it  was  also  his  duty.  That  he 
informed  the  defendant  that  he  was  bound 
to  procure  for  the  said  Swan,  lands  of  a 
particular  character,  and  had  also  agreed 
to  warrant  them  generally,  and  without  ex- 
ception. That  he  knew  of  a  tract  of  unap- 
propriated land  in  the  county  of  Lee,  which, 
in  his  opinion,  would  better  correspond 
with  the  description  mentioned  in  his  con- 
tract ;  and  above  all,  that  this  last  men- 
tioned tract  was  not  involved  in  the 
question,  whether  the  lands  on  Sandy  River 
are  within  the  territorial  limits  of  Virginia 
or  not?  A  risk  which  he  had  not  taken 
upon  himself,  in  his  contract  with  the  de- 
fendant and  to  which  he  did  not  wish  to 
subject  himself,  or  the  complainant.  That 
the   tract    of    land    in    Lee    county, 

302  *was    more    valuable,    both  as  to  soil 
and  its  vicinity  to  the  settled  parts  of 

the  state,  than  that  in  Russel  county.  That 
in  consequence  of  this  last  contract,  entered 
into  with  the  defendant  the  said  Smyth  did, 
afterwards,  transfer  to  the  defendant  the 
entry  made  for  the  complainant  Swan,  and 
did  locate  and  survey  an  equal  quantity  of 
better  land,  for  the  said  Swan,  or  for  the 
complainants,  in  the  county  of  Lee.  That 
the  said  Smyth  surveyed  for  the  defendant 
650,000  acres  of  land  in  Russel  county,  con- 
formably with  his  contracts,  including  the 
above  entry  of  said  Swan*s;  the  plat  and 
certificate  of  which,  have  been  returned  to 
the  Registers  Office,  a  sufficient  length  of 
time  for  a  grant  to  issue  thereon.  That 
the  said  Smyth  has  not  located  any  lands 
for  him,  in  the  county  of  Lee,  or  elsewhere ; 
and  if  he  had,  the  defendant  was  not  bound, 
by  his  agreement  with  the  said  Smyth,  nor 
could  he  consistently  with  his  contracts  in 
Connecticut,  before  spoken  of,  have  con- 
sented to  take  lands  in  Lee  county ;  although 
they  were  more  viiluable,  than  those  in 
Russell.  For  the  defendant,  having  ex- 
pressly stipulated  with  those  who  advanced 
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him  money,  to  procure  for  them  the  very 
lands  described  in  the  said  Smyth's  con- 
tract, could  not  have  ventured  to  exchange 
them,  for  others.  That  Smyth  was  not 
induced  by  any  unfair  or  improper  conduct 
of  the  defendant  or  by  any  i)ecuniary  con- 
sideration, other  than  is  before  mentioned, 
to  transfer  the  said  entry  to  the  defend- 
ant. On  the  contrary  he  believes,  and  did 
then  believe,  that  the  said  Smyth  had,  as 
the  necessary  consequence  of  his  contract 
with  the  complainant,  a  perfect  power  to 
act  as  he  did;  that  he  meant  to  act  fairly 
towards  all  the  parties ;  and  that  he  was 
influenced  by  no  other  motives  than  a  re- 
g'ard  to  the  real  interest  of  the  complainant 
and  himself;  and  a  desire  to  fulfil,  with 
good  faith,  his  contracts  with  all  parties. 
That  to  do  this,  it  was  necessary  to  re- 
move the  location   of   the   said  Swan  from 

lands,  which  did  not,  so  well  answer 
303  the  description  of  the  contract,  *and 
were  besides,  entangled  in  a  question 
of  much  difficulty,  as  to  the  title.  On  the 
other  hand  he  had  identified  this  very  land 
to  the  defendant ;  who,  with  a  knowledge 
of  l^e  claim  of  Kentucky  had,  notwith- 
standing consented  to  take  it  up;  and  to 
take,  upon  himself,  the  risk  of  this  claim. 
That  the  defendant  is  advised,  that,  if  the 
said  Smyth  hath  violated  any  engagements 
which  he  hath  made  with  the  complainants, 
he  is  answerable  to  them ;  but  that  all  acts 
performed  by  him,  as  their  agent,  if  fair 
(as  in  this  case  they  certainly  were,)  are 
binding  upon  the  complainants  in  law  and 
equity.  That  the  defendant  had  a  prior 
equity  to  that  of  the  complainants  to  the 
land,  in  question ;  which  was  known  to 
their  agent  Smyth ;  which  he  was  bound, 
to  protect;  and  which  he  could  not  have 
defeated,  if  such  had  been  his  wish. 

The  answer  of  Smyth  states,  that  some 
time  in  the  Summer  of  1795,  the  defendant 
fell  in  company  with  Walcott,  Booth  and 
Nichols,  at  the  surveyor's  office  in  Mont- 
gomery; who  being  engaged  in  acquiring 
lands,  the  defendant  described  to  them  a 
tract  of  country,  lying  between  the  branches 
of  Sandy  river,  respecting  which,  doubts 
were  entertained,  whether  it  lay  in  Ken- 
tucky or  Virginia?  And  having  apprized 
them  of  the  nature  of  the  question,  entered 
into  a  contract  with  them  to  locate  and 
have  surveyed  the  said  lands,  as  lying  in 
Russell  county ;  they  taking  the  risque  of 
the  Kentucky  right  upon  themselves.  That 
by  the  contract,  the  defendant  was  to  meet 
the  said  Walcott,  Booth  and  Nichols  in 
Richmond,  on  the  20th  September  ensuing, 
to  receive  land  warrants,  and  so  much 
money,  as  was  necessary  to  carry  the  con- 
tract into  effect;  but  it  was  verbally  agreed 
by  Nichols  and  the  defendant  to  meet  a 
week  earlier,  than  the  time  mentioned  in 
the  agreement.  The  the  defendant  pro- 
ceeded to  Richmond  by  the  time  appointed ; 
but  received  information,    from  a    person, 

whom  he  supposed  entitled  to  his  con- 
304      lidence,  that  the  said  Walcott  *and  his 

partners  had  abandoned  the  undertak- 
ing on  their  part;  and  having  remained,  at 
Richmond,  until  the  arrival  of  the  stage, 
by  which  he  expected  the  said  Nichols,  and 
hearing  nothing  from  him,  the  defendant 
took,  for  granted,    the   information    which 


had  been  given  him,    and   offered  to  locate 
the  lands  in  question   for  others.     That  he 
was  introduced  to  the  plaintiff  M'Rae,  and 
proposed    to   contract,    to   locate,    for  him, 
the    particular   lands   in    question ;  but  he 
declined  accepting  the  offer  made  him ;  not 
choosing  to  contract,  unless  for  lands  war- 
ranted within  the  limits  of   Virginia,    and 
of  a  particular   description.     That  the    de- 
fendant had  been    misled    to  suppose,  and 
then    actually   did  suppose,    the    lands    in 
question  to  approach,  nearer  to  the  descrip- 
tion required,  than  any   other  unappropri- 
ated lands  he  had  heard  of  in  Virginia,  and 
therefore  took  the  opinion  of  counsel  rela- 
tive to  the  right  of  Virginia  to  those  lands; 
which,  founded  on    the    information    then 
given,    was   more   favorable  than  his  own. 
After  which  he  entered  into  a  contract  with 
the  plaintiff  M*Rae;  but  did   not    therein, 
stipulate  to  locate  the  lands  in  question  for 
Swan.     On  the  contrary,    as  he    stipulated 
to  procure  lands  within   th^  limits   of  Vir- 
ginia, and  not   mountainous,    to  have  pro* 
cured  the  lands  on  Sandy,  would  have  been 
a  direct  violation  of  that  stipulation.     That, 
having  received  300,000  acres  of  land  war- 
rants, from  the  said  M'Rae,  and  100  dollars 
to  bear  incidental  charges,    the    defendant 
left  Richmond,  about   the   16th  of  Septem- 
ber, and  went  to  Russell,  and  made  an  en- 
try of  300,000  acres  of  the  land  in  question ; 
but  information   then   received,    while    on 
the  frontier,  materially  changed  his  opin- 
ion of  those  lands,    and  caused   him  to  re- 
pent  of   his   contract,    and    to   despair  of 
fulfilling  it,  unless   by  locating  those  war- 
rants  on    some  other  lands.     That,  on  the 
arrival    of  the   said  Walcott,    in  Wythe,  in 
October  following,  the  defendant,  who  had 
become  convinced,  that  surveying  the  lands 
on  Sandy  for  Swan,  would  ruin  him- 
305      self  and  M'Rae,    renewed  *his  agree- 
ment to  locate  and  survey  those  lands 
for   Walcott;  who    took    the   risque   of  the 
Kentucky  right   upon   himself:  And  in  the 
contract,  then  entered   into,  it  was   stipu- 
lated, that  the  defendant  should  locate  Wal- 
cott's  warrants  according  to  the  words  of  a 
location,  made  for  Swan,  which  said  Smyth 
has  determined  to  remove,    it    not    having- 
been    then    contemplated,    reciprocally    to 
transfer  entries  or  warrants   of  one  to  an- 
other, by'  way  of  exchange.     That  the  de- 
fendant did  not  in  consideration    of  a  sum 
of  money  assign    to  Walcott  the  warrants 
of  Swan  and  the  entries  made  thereon  ;  but 
the   reason    for    the    reciprocal    transfers, 
was,  as  follows,   upon   receiving   the    war- 
rants of  Walcott  to   the   amount   of  500,000 
acres,  the  defendant  sent  the  whole  of  them 
to   the   office   of   the  surveyor  of  Russell ; 
where    they    were    lodged;  it   being  meant 
they  should  be  there  finally  executed.     But 
only  200,000  acres  were  entered,    adjoining 
the  entry  made  in  Swan's  name.     The  cer- 
tificate of   the    surveyor   that  300,000  acres 
thereof  were  unappropriated,  was  forwarded 
to  Lee,  in  order  to  found  an  entry,  to  secure 
vacant    lands,    in   that  county.     That,  the 
defendant   cannot   now    ascertain   at  what 
time,  he  determined  to   adopt  the   mode  of 
reciprocal  transfers  of  the  entries;  nor  does 
he    suppose    it   material.     That   it  was  an 
unfortunate  plan,  as   now  appears,    and  by 
no  means  necessary    to  effect   the   object. 
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That  when  the  defendant  sent  Walcott's 
warrants  to  Russell,  had  he  then  ordered 
Swan's  to  have  been  withdrawn,  and 
founded  each  person's  surveys  on  the  war- 
rants issued  to  him,  the  present  difficulty 
would  have  been  avoided;  and  he  would 
have  been  thus  cautious,  had  he  suspected 
Swan  or  M*Rae  of  base  principles,  or  sup- 
posed they  would  have  ascribed  such  prin- 
ciples to  him.  That  when  he  went  to 
survey  the  lands,  in  December  following, 
he  mig^ht  still  have  withdrawn  the  different 
entries,  and  removed  the  warrants  of  each 
person   to  the  land  intended  for  him : 

306  But  to  this  *plan    the  following   ob- 
jections occurred ;  had  the  entry  made 

in  Swan's  name  in  September  been  with- 
drawn, that  might  possibly  have  let  in 
some  younger  claim  to  the  same  lands,  by 
entry  in  Kanawa ;  and,  if  not,  as  the  lands 
must  have  been  left  uncovered  by  an  entry 
in  Russell,  until  the  defendant  could  have 
travelled  to  Lee,  withdrawn  the  entry  there 
made  in  Walcott's  name,  and  returned, 
some  other  person  might  have  covered  the 
lands,  by  entry  in  Russell  or  Kanawa, 
within  that  period.  That  to  prevent  these 
consequences,  and  save  himself  a  disagree- 
able ride  of  near  300  miles,  and  with  no 
other  motive,  the  defendant  determined  to 
transfer  the  entry  on  Swan's  warrants  to 
Walcott  on  the  surveyor's  entry  book,  in 
exchange  for  the  entry  on  Walcott' s  war- 
rants in  I/ee  of  like  amount;  and  endorsed 
a  memorandum  thereof  on  all  the  war- 
rants. After  which,  those  300,000  acres 
(the  entry  of  which  was  thus  transferred) 
and  350,000  acres  entered,  adjoining  in 
Walcott' s  own  name,  were  re-entered  in 
his  name,  by  way  of  amendatory  entry  and 
then  surveyed.  That,  had  it  not  been  for 
the  confidence  the  defendant  placed  in  the 
complainants,  a  doubt  might  possibly  have 
suggested  itself  as  to  the  propriety  and 
validity  of  the  mode  of  proceeding,  adopted 
by  him.  But,  as  a  confi^^ence  existed,  and 
as  it  is  not  an  uncommon  practice  for  per- 
sons entrusted  with  warrants,  not  assigned 
to  them,  surveyors,  and  others  to  make 
transfers  of  entries  thereon ;  and  as  the  de- 
fendant was  more  than  a  common  agent, 
being  a  joint  proprietor  of  the  lands  to  be 
acquired  in  Swan's  name,  he  had  no  sus- 
picion, nor  does  he  admit,  that  he  exceeded 
his  powers,  particularly  as  the  transaction 
was  not  to  the  detriment,  but  for  the  ad- 
vancement of  the  complainant's  interest, 
and  tended  to  the  fulfillment  of  both  the 
defendants  contracts.  That,  in  order,  that 
the  return  of  Swan's  plats  should  not  be 
delayed,  the  defendant  advanced  the  sur- 
veyor's fees  out  of  his  own  pocket,  without 
having  received  them,  and  being  in- 

307  formed,    that  a  dispute  *would  arise 
respecting  the  lands,  he  wrote  to  the 

complainant  M'Rae  a  letter,  in  which  was 
the  following  passage;  ''Whatever  may  be 
your  determination  or  its  consequences,  it 
is  plain  you  ought  to  pay  fees  on  300,000 
acres  of  land,  if  you  are  entitled  to  so  much 
of  the  lands  surveyed  for  Mr.  Walcott,  he 
is  entitled  to  the  lands  surveyed  for  Mr. 
Swan,  and  the  latter  ought  to  be  registered 
at  your  expense,  as  the  former  was  at  his. 
I  therefore  trust  yon  will  pay  Mr.  Price 
the  Register's  fees  on  300,000  acres.     It  may 


be  so  done  I  presume  as  to  have  no  effect 
on  the  question,  if  you  make  one ;  which  I 
hope  you  will  not.  I  have  also  a  right  to 
the  surveyor's  fees,  which  in  confidence  of 
being  re-imbursed,  I  have  advanced  out  of 
my  own  pocket."  That  the  complainants- 
have  withheld  the  Register's  and  Surveyor's 
fees;  although  they  ask,  that  300,000  acres 
of  land,  surveyed  and  registered  at  the 
charge  of  Walcott,  may  be  granted  to 
Swan.  That,  the  transfer  was  not  inju- 
rious to  the  complainants,  having  regard 
to  the  intrinsic  value  of  the  different  tracts 
of  land  surveyed;  and  the  defendant  be- 
lieves, that  the  land,  acquired  in  Lee 
county,  is,  to  its  quantity,  among  the  most 
valuable  acquisitions  made  in  this  state ; 
since  the  last  openinp^  of  the  Land  Office: 
It  being  chiefly  land  susceptible  of  cultiva- 
tion, left  by  settlers  of  little  foresight,  and 
who  surveyed  small  dispersed  farms.  On 
the  contrary,  the  tract  in  the  fork  of  Sandy, 
is,  as  the  defendant  is  informed,  and  be- 
lieves an  assemblage  of  steep  hills ;  among 
which,  on  creeks,  are  some  narrow  bottoms 
covered  with  prior  claims.  That  to  satisfy 
the  complainants  of  the  attention  of  the 
defendant  to  their  interests,  an  affidavit,  to 
this  effect,  of  a  surveyor,  who  had  surveyed 
a  large  quantity  of  those  prior  claims,  en- 
tered in  the  office  of  Bourbon  in  Kentucky 
by  the  surveyor  of  Russell,  himself,  was 
transmitted  hy  the  defendant  to  Pollard 
their  agent.     That,  the  complainants  haye 

been    deaf  to  the  information  given 
308      by     the   defendant.     Although     *the 

lands  lie  in  Kentucky  as  the  de- 
fendant is  convinced ;  and  he  gives  his  rea- 
sons for  thinking  so.  That  no  part  of  the 
defendants  conduct  towards  any  of  the  par- 
ties has  been  unfair,  or  unjust:  That,  in 
making  the  transfer  called  in  question,  he 
was  actuated  by  no  improper  motive ;  and 
only  substituted  an  easy  mode  of  affecting 
an  object,  in  itself  uncensurable  in  place 
of  a  troublesome  mode  of  effecting  the  same 
object.  That  the  object,  thus  effected,  was 
beneficial  to  those  who  complain,  if  they 
mean  no  unfair  advantage  of  any  other 
person ;  and  that  therefore  and  because  of 
the  usage  in  this  respect,  and  of  his  inter- 
est in  the  thing  transferred,  the  said 
transfer  ought  to  be  held  valid  and  the  in- 
junction dissolved.  But,  if  the  court  should 
be  of  opinion,  to  decree  the  lands  to  the 
complainants,  the  defendant  prays,  they 
may  be  compelled  to  take  them  as  a  com- 
plete satisfaction  of  his  contract  with 
them ;  and  that  he  may  be  exonerated  from 
any  responsibility  for  the  title  or  descrip- 
tion of  the  lands  in  question ;  as  they  are 
not  the  lands  he  has  procured  for  the  com- 
plainants. 
The  deposition  of  Pollard  is  as  follows, 
Sometime  in  the  month  of  September 
1795,  Alexander  Smyth  of  Wythe  county 
applied  to  me  and  informed  me  that  he 
knew  of  a  valuable  tvact  of  waste  and  un- 
appropriated land,  which  he  wished  to  ob- 
tain warrants  to  locate  on,  but  had  not  the 
means  of  procuring  them  and  therefore 
would  gladly  interest  me  in  the  business,  if 
I  would  furnish  warrants,  and  proceeded 
to  describe  the  lands  and  the  part  of  the 
country  in  which  they  lay,  in  confidence 
that  I    would   not   discover  it  to  any  other 
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person,  if  I  did  not  become  interest  myself, 
on  having  my  assurance  that  I  would  not, 
he  informed  me  that  the  lands  lay  within 
the  forks  of  Sandy  river,  and  were  of  a  su- 
perior quality  to  any  that  had  been  taken 
up  for  a  considerable  length  of  time  and 
were  of  consequence  a  great  object  to  any 
person  who  had  the   means  of  adven- 

309  turing  in  ^business,  that  the  cause  of 
their  remaining  so  long  vacant  was 

owing  to  an  opinion  being  generally  had 
that  they  were  within  the  state  of  Kentucky, 
but  that  he  had  been  at  considerable  pains 
to  investigate  the  various  laws  which  es- 
tablished and  described  the  boundary  line 
between  Virginia  and  Kentucky  and  was 
fully  satisfied  that  the  lands  ^ere  within 
the  former  State. 

It  not  being  convenient  for  me  to  engage 
in  the  business,  and  knowing  that  a  large 
quantity  of  land  warrants  had  been  issued 
in  the  name  of  James  Swan  which  were  in 
the  hands  of  Alexander  M'Rae,  un located, 
I  informed  Mr.  Smyth  that  I  would  mention 
the  subject  to  a  friend  of  mine  who  I  knew 
had  warrants,  and  if  he  discovered  an  in- 
clination to  treat  I  would  then  introduce 
him,  which  Mr.  Smyth  consented  to.  On 
the  subject  being  mentioned  to  M'Rae  he 
desired  an  interview  with  the  other  imme- 
diately, and  after  being  together  some 
short  time,  Smyth  returned  and  informed 
me  that  M'Rae  would  noW  contract  with 
h^m  unless  he  would  give  a  general  war- 
rantee title  to  the  land,  and  although  he 
was  well  satisfied  in  his  own  mind  that  the 
title  would  be  good  he  had  determined  to 
take  counsel  before  he  would  bind  himself 
to  give  such  a  one  as  was  required,  he  ac- 
cordingly went  off  and  returned  in  some 
time  after,  informed  me  that  the  gentleman 
or  gentlemen  with  whom  he  had  advised 
after  examining  the  laws  on  the  sub- 
ject conceived  with  him  that  the  lands 
were  clearly  within  the  commonwealth 
of  Virginia,  and  that  he  had  determined 
to  engage  with  Mr.  M'Rae  on  the  terms  he 
had  proposed,  June  5th  1797. 

Another  witness  says  that  Walcott  ac- 
knowledged that  he  gave  the  other  defend- 
ant Smyth  four  cents  per  acre  inclusive  of 
land  warrants,  surveyors  and  registering 
fees,  for  all  the  land  in  dispute,  between 
the  above  parties  and  the  rest  of  the  land 
taken  up  by  the  said  Walcott  in  the  forks 
of  the  Sandy. 

310  *^here  are  amongst  the  exhibits  the 
agreement   between    Walcott,   Boothe 

and  Nichols;  that  between  M*Rae  and 
Smyth,  and  that  between  Walcott  and 
Smyth  together  with  copies  of  the  land 
warrants  indorsements,  transfers  &c. 

The  Court  of  Chancery  delivered  the  fol- 
lowing opinion.  **That  from  the  agree- 
ment of  June  in  the  year  one  thousand 
seven  hundred  and  ninety  five,  between  the 
defendant  Alexander  Walcott  David  Booth 
for  himself  and  as  attorney  for  several  other 
people,  and  Austin  Nichols  of  the  one  part 
and  Alexander  Smyth  of  the  other  part, 
the  defendant  Alexander  Wolcott  and  his 
associates  derived  no  right  to  the  land  in 
controversy;  because  the  defendant  Alex- 
ander Smyth  had  no  such  right,  but  it  was 
in  the  commonwealth  until  it  should  be 
regularly  appropriated.     That   in    the  land 


office  treasury  warrants  which  authorized 
the  surveying  and  laying  off  land  for  the 
plaintiff  James  Swan,  the  words  '*this 
warrant  is -executed  H.  Smyth  S.  R.  C.*' 
were  a  legal  entry  of  the  land  in  contro- 
versy, for  the  benefit  of  that  plaintiff,  and 
gave  to  him  an  equitable  title  against  the 
commonwealth,  and  every  posterior  claim- 
ant under  it,  in  that  identical  land;  and 
that  the  surveyor  could  not  transfer  that 
right,  nor  could  the  defendant  Alexander 
Smyth,  transfer  it  except  as  to  his  own  in- 
terest in  one  sixth  part  of  the  said  land, 
without  authority  from  his  constituents. 
The  agreement  between  him  and  the  plain- 
tiff Alexander  M'Rae  of  September  in  the 
year  one  thousand  seven  hundred  and  ninety 
five,  did  not  in  terms  confer  that  authority, 
nor  is.  such  authority  implied  in,  nor  doth 
it  show  from  the  nature  of  the  agents  office, 
as  the  defendant's  counsel  insisted:  And 
therefore  the  Court  doth  adjudge  order  and 
decree,  that  the  defendant  Alexander  Wal- 
cott do  assign,  to  the  plaintiff  James  Swan, 
all  that  defendants  right  and  title  in  and 
to  three  hundred  thousand  acres  of  land, 
part  of  the  six  hundred  and  fifty  thousand 
acres  of  land  certified  to  have  been  sur- 
veyed for  him,  and  completed  the 
311  seventeenth  *day  of  December  one 
thousand  seven  hundred  and  ninety 
five  by  the  surveyor  of  Russell  county ;  and 
that  the  defendant  William  Price,  or  the 
Register  of  the  Land  Office,  for  the  time 
being,  do  make  out  in  due  form  the  letters 
patent  of  the  Commonwealth,  to  be  pre- 
sented to  the  Governor  for  signature,  grant- 
ing, to  the  plaintiff  James  Swan,  the  said 
three  hundred  thousand  acres  of  land,  to  be 
holden  by  him  for  the  use  of  the  persons 
entitled  thereto,  by  the  articles  of  agree- 
ment, between  the  plaintiff  Alexander 
£l'Rae  of  the  one  part,  and  the  defendant 
Alexander  Smyth  of  the  other  part,  of  the 
fourteenth  day  of  September  in  the  year 
one  thousand  seven  hundred  and  ninety- 
five."  That  Court  therefore  appointed 
commissioners,  *'for  laying  off,  with  any 
surveyor  or  surveyors  whom  the  plaintiffs 
shall  think  fit  to  employ,  the  said  three 
hundred  thousand  acres  of  land,  in  the 
place  in  which  they  ought  to  have  been 
laid  off  by  virtue  of  the  entry,  for  the 
plaintiff  James  Swan,  if  the  defendant  Al- 
exander Smylh  had  not  undertaken  to 
transfer  the  entry  to  the  other  defendant ; 
and  in  such  manner  as  to  exclude,  in  cal- 
culating and  casting  up  the  contents  of  the 
area  of  the  plat,  all  prior  legal  claims:" 
And  decreed,  **that  the  plaintiff  James 
Swan  should  within  two  months  from  that 
date,  release  all  his  right  and  title  in  and 
to  the  lands  entered  for  him  in  the  county 
of  Ltee  by  the  defendant  Smyth."  Prom 
which  decree  the  defendant  Walcott  prayed 
an  appeal  to  this  Court. 

This  court  made  the  following  decree. 
'^This  day  came  the  parties  by  their  coun- 
sel and  the  court  having  maturely  consid- 
ered the  transcript  of  the  record  and  the 
arguments  of  the  counsel,  is  of  opinion 
that  so  much  of  the  decree  aforesaid,  as  di- 
rects the  appellant  to  assign  to  the  appellee 
James  Swan  all  the  appellants  right  and 
title  to  the  lands  in  the  county  of  Russell, 
in  the  decree  mentioned,   before  the  appel- 
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lees  pay  to  the  appellant  the  money 

312  advanced  by  him  for  ^surveyor's  and 
register's  fees  on  account  of  the  said 

land,  is  erroneous :  And  that  the  said  de- 
cree is  also  erroneous,  in  not  directing^  the 
appellees,  on  receiving  the  assig^nment 
aforesaid,  to  release  and  discharge  Alexan- 
der Smyth,  in  the  proceedings  named,  from 
all  covenants  and  agreements  on  his  part, 
contained  in  the  articles  entered  into  by 
him  with  the  api)ellee  Alexander  M'Rae  on 
the  fourteenth  of  September  1795,  referred 
to  in  the  decree,  so  far  as  the  said  articles 
relate  to  the  quantity,  title,  soil,  or  de- 
scription of  the  lands  covenanted  to  be  lo- 
cated and  surveyed  for  the  appellees,  by 
the  said  Alexander  Smyth.  But  that  there 
is  no  error  in  the  residue  of  the  said  de- 
cree. Therefore  it  is  decreed  and  ordered, 
that  so  much  of  the  said  decree,  as  is 
herein  stated  to  be  erroneous,  be  reversed 
and  annulled.  That  an  account  be  taken 
of  the  money  advanced  by  the  appellant 
and  Alexander  Smyth,  or  either  of  them, 
for  surveyor's  and  register's  fees:  and 
that,  on  payment  thereof  with  interest,  the 
appellant  assign,  to  the  appellee  James 
Swan,  all  the  appellants  right  and  title  in 
and  to  the  three  hundred  thousand  acres  of 
land,  part  of  the  six  hundred  and  fifty 
thousand  acres  of  land,  certified  to  have 
been  surveyed  for  him  and  completed  the 
seventeenth  day  of  December  1/95  by  the 
surveyor  of  Russell  county:  And  that  after 
snch  assiirnment  shall  have  been  duly  made, 
and  approved  by  the  Court  of  Chancery, 
that  the  api)ellees  release  to  Alexander 
Smyth  all  actions  and  suits,  and  fully  dis- 
charge him  from  all  his  covenants  contained 
in  the  agreement,  made  between  him  and 
the  appellee  Alexander  M'Rae  on  the  four- 
teenth of  September  1795,  before  mentioned, 
so  far  as  the  articles  relate  to  the  quantity, 
title,  soil,  or  description  of  the  lands  cove- 
nanted to  be  located  and  surveyed  for  the 
appellees  by  the  said  Alexander  Smyth, 
within  such  time  as  the  Court  of  Chancery 
shall  direct :  And  that  the  same  time 

313  be  allowed  the  appellee  *James  Swan 
to   release   his   right   and  title  to  the 

lands  in  the  county  of  Lee,  according  to 
the  decree  of  the  said  Court  of  Chancery. 
That  the  residue  of  the  said  decree  be 
affirmed;  and  that  the  appellees  pay  to  the 
appellant  his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  aforesaid  here." 


Higgenbotham  v.   Rucker. 

[April  Term,  180a] 

Execvtory    Llmlt«tloa-«*l>yiair  without    l8Mie.'**-A 

man  makes  a  irift  of  slaves  to  his  dauirhter  and 
the  heirs  of  her  body,  and  in  case  she  died  without 
Issue,  that  is  children  of  her  body,  the  said  slaves 
to  return  to  the  fixantor,  this  limitation  is  not  too 
remote  and  therefore  is  irood. 

•Executory    Limitatioa— '*Dylni:    without  Issue."— 

The  principal  case  is  cited  with  approval  in  Bradley 
V.  Mosby.  3  Call  88:  Wilkins  v.  Taylor.  6  Call  155: 
Griffith  V.  Thomson,  1  Lelffh  335:  Hill  v.  Barrow.  8 
Call  351.  The  principal  case  Is  distinfifuished  in 
Bradley  V  Mosby,  8  Call  61. 

The  principal  case  is  cited  in  WUklns  v.  Taylor,  5 
Call  156.  for  the  proposition  that,  a  limitation  over 
In  remainder  to  A-  after  the  death  of  B.  without 
issne.  is  void,  as  belnff  too  remote.  The  principal 
ca.se  is  cited  in  this  connection  in  Newby  v.  Blakey, 
3  Hen.  &  M.  oa 

Soae— Some— Restrlctloa— Personalty.— It  has  been 
held  that  the  fact  of  the  subsequent  limitation  be- 
in(f  made  to  the  party  Mmtelf,  omlttinir.  words  of 


Detinue— Verdict  Plndlnir   J<»lat    Vainest— Effect.— if 

in  a  declaration  for  several  slaves  laying  separate 
values,  the  jury  find  a  Joint  value  it  is  error,  and 
as  to  that  a  venire  facias  de  novo  will  be  awarded 
under  the  act  of  Assembly  in  order  to  ascertain 
the  separate  values. 

Hig'g'ent>otham  brougfht  detinue  in  the 
County  Court  against  Rucker  for  four 
slaves.  Plea  non  detinet  and  issue.  The 
jury  found  the  following  special  verdict, 
**We  of  the  jury  fin'*  that  in  January  1793 
the  plaintiff  was  possessed  of  the  slaves  in 
the  declaration  mentioned,  as  his  own 
proper  slaves.  We  also  And  that  on  the 
thirtieth  day  of  January  1793  the  defendant 
intermarried  with  the  plaintiffs  daughter, 
after  which  time  the  plaintiff  gave  to  his 
daughter  the  wife  of  the  defendant  the 
negroes  in  the  declaration  mentioned,  to 
her  and  the  heirs  of  her  body,  and  in  case 
she  died  without  issue,  that  is  children  of 
her  body,  the  said  negroes  to  return  to  the 
plaintiff.  We  also  find  that  in  less  than 
twelve  months,  after  the  gift  and  intermar- 
riage, the  plaintiffs  daughter  departed  this 
life  without  issue.  We  also  find  that  since 
the  negroes  in  the  declaration  mentioned, 
came  into  the  defendants  possession  they 
have  increased  one  in  number.  We  of  the 
jury  find  for  the  plaintiff  the  negroes  in 
the  declaration  mentioned,  in  case  the  law 
be  for  the  plaintiff,  if  to  be  had,  if  not  one 
hundred     and    fifty    pounds    damages;    if 

the  law  be  for  the  defendant  we  find 
314      ♦for   the    defendant."     The    County 

Court  gave  judgment  in  favour  of  the 
plaintiff,  for  the  slaves  and  damages. 

The  defendant  thereupon  filed  a  bill  of 
exceptions  stating,  '*That  upon  the  courts 
deciding  the  question  of  law,  the  defend- 
ant, by  his  attorney,  moved  the  court  to 
award  a  venire  facias  de  novo,  because  he 
saith  that  the  verdict  rendered  by  the  jury 
in  this  case  is  so  defective  that  a  judgment 
ought  not  to  be  rendered  thereupon  inas- 
much as  the  jury  hath  not  severed  the  value 
of  the  several  negroes  in  the  declaration 
and  verdict  mentioned,  but  was  overruled 
by  the  court." 

The  defendant  appealed  from  the  judg- 
ment of  the  County  Court  to  the  District 
Court;  where  the  judgment  of  the  County 
Court'  was  reversed  with  costs:  And  from 
the  judgment  of  reversal  Higgenbotham 
appealed  to  this  court. 

Randolph  for  the  appellant.  The  obvious 
intention  of  the  donor  was  to  give  an  estate 
determinable  on  the  death  of  his  daughter 
without  any  issue  then  alive;  which  is  a 
reasonable  period  of  time,  and  therefore 
the  limitation  is  not  too  remote.  For  the 
jury  expressly  find  that  by  issue  he  meant 
children ;  which  confines  and  ties  up  the 
preceding  words,  heirs  of  her  body,  to  the 
time  of  her  own  death.  But  under  another 
point  of  view  the  limitation  over  is  good ; 
for  the  children  were  purchasers,  and  there- 
fore the  daughters   interest   was  merely  an 

limitation  (e.  g.,  heirs,  or  executors,  etc),  is  a  suffi- 
cient restriction  in  case  of  personalty.  2  Min.  Inst. 
(4th  Ed.)  443.  cltlnsr  the  principal  case;  Timberlake 
V.  Graves,  6  Munf.  174:  Greshams  v.  Greshara,  fl 
Munf.  187;  James  v.  Mc Williams,  6  Munf.  301 :  Cordle 
V.  Cordle,  6  Munf.  455:  Didlake  v.  Hooper.  Gilm.  194. 
The  principal  case  is  cited  in  this  connection  in 
Bradley  v.  Mosby,  3  Call  69. 

+See  monogrraphic  note  on  "Detinue  and  Replevin," 
appended  to  Hunt  v.  Martin,  8  Gratt.  578. 
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estate  for  life,  which  expired  at  her  death 
without  issue. 

The  joint  assessment  of  the  value  of  the 
slaves  is  not  erroneous.  Jenk.  Cent.  112; 
Lees  cas.  283,  5  Mod.  77;  or  if  wrong,  yet 
there  being  no  certainty,  whether  it  applied 
to  the  damages  for  detention  or  the  value, 
that  part  of  the  finding  is  nugatory ;  and 
therefore  under  the  act  of  Assembly  the 
court  may  award  a  writ  of  enquiry  to  assess 
the  value. 

315  *Call   contra.     Submitted  the  ques- 
tion whether  it  had    not  been  already 

settled  both  in  England  and  this  country, 
that  the  joint  assessment  of  the  value  was 
erroneous. 

And  as  to  the  merits,  it  never  has  been 
doubted  that  such  a  limitation  as  this  was 
too  remote.  All  the  cases  both  in  Bug- 
land  and  this  country  establish  it  beyond 
all  controversy.  Goodwin  v.  Taylor,  2 
Wash.  74.  Nor  has  it  ever  been  decided, 
in  any  case,  that  if  there  be  a  limitation 
to  one  and  the  heirs  or  issue  of  his  body, 
and  if  he  die  without  issue  remainder  over, 
that  the  remainder  is  good,  unless  there  be 
some  circumstance  or  expression  to  tie  it 
up  and  abridge  the  generality  of  the  iirst 
words,  2  Fonbl.  Eq.  327.  Neither  will  lit- 
tle circumstances  or  slight  expressions  be 
sufficient;  but  they  must  be  such  as  afford 
a  fair  and  clear  demonstration.  1  Bro.  ca. 
Chy.  190.  Children  is  no  more  than  issue, 
and  issue  than  children.  Particularly 
where  no  child  was  born  at  the  time  of  the 
gift;  and  therefore  the  insertion  of  that 
word  in  the  verdict  is  not  material.  Be- 
sides this  was  the  case  of  a  gift  in  the  life 
time,  and  therefore  less  latitude  is  to  be 
allowed,  than  in  the  case  of  a  will ;  which 
being  made  in  extremis,  the  court  makes 
some  allowance  for  the  testators  situation. 
Whereas  a  disposition  in  the  life  time  of 
the  donor  is  taken  to  be  made  with  more 
caution;  because  the  grantor  might  have 
had  counsel  if  he  had  chosen  it. 

Randolph  in  reply.  I  admit  the  rule  as 
laid  down  by  Mr.  Call,  that  there  must  be 
something  to  confine  the  limitation  to  a 
reasonable  period  of  time;  but  I  contend 
that  this  is  done  in  the  present  instance ; 
for  the  word  children  does  it.  Especially 
as  that  is  a  word  of  purchase  and  particu- 
larly in  a  deed;  so  that  the  difference  in- 
sisted on  IS  in  our  favour.  The  court  will 
the  more  readily  adopt  my  construction ; 
because  the  intention  of  the  donor  was  rea- 
sonable. For  if  his  daughter  had  issue  he 
intended  they  should  have  the  benefit 

316  *of  the  estate ;  but  if  not,  then,  in- 
stead of  its  going  to  strangers,  he  in- 
tended it  should  return  to  his  own  family 
again.  The  case  of  Dunn  v.  Bray  (1  Call's 
rep.  338),  in  this  court  contains  reasoning 
expressly    apposite    to  what  I  contend  for. 

Call.  That  case  was  determined  on  the 
authority  of  Pinbury  v.  Blkin  and  other 
cases  in  P.  Wms.  But  not  one  of  those 
cases  resembles  the  present. 

Cur.  adv.  vult. 

ROANE,  Judge.  The  first  question  I 
shall  consider  in  this  cause  is  upon  the  title 
to  the  slaves  mentioned  in  the  declaration. 

This  question  depends  upon  the  limita- 
tion over  to  Higgenbotham  as  found  by  the 
special  verdict.     The  clause  on   which    the 


question  depends  is  as  follows,  ''That  on 
the  30th  of  January  1793  the  defendant 
married  the  plaintiffs  daughter,  after  which 
the  plaintiff  gave  her  the  negroes  in  ques- 
tion to  her  and  the  heirs  of  her  body,  and 
in  case  she  died  without  issue,  that  is, 
children  of  her  body,  the  said  negroes  to 
return  to  the  plaintiff." 

It  is  a  clear  principle  that  a  limitation  of 
personal  estate  after  an  indefinite  failure 
of  issue  is  void,  as  tending  to  a  i)erpetuity ; 
but  it  is  also  a  principle  that,  with  respect 
to  personal  estate,  the  courts  incline  to  lay 
hold  of  any  words  which  lend  to  restrict 
the  generality  of  the  words  * 'dying  with- 
out issue,"  to  mean  "dying  without  issue 
living  at  the  death." 

Thus  a  limitation  to  a  person  in  esse  for 
life,  after  a  dying  without  issue  is  good; 
because  the  contingency  must  happen,  if 
at  all,  in  the  life  time  of  the  remainder- 
man ;  and  the  limitation  to  him  for  life 
restrains  the  generality  of  the  words  "dy- 
ing without  issue."  Otherwise  if  the  lim- 
itation had  been  to  him  in  fee  or  in  tail ;  in 
that  case  there  would  be  no   such    re- 

317  striction     and    the   limitation    *over 
would  be  void.     My  opinion  upon  the 

particular  principle,  formed  on  thorough 
investigation,  was  expressed  in  this  court 
in  the  case  of  Pleasants  v.  Pleasants ;  * 
and  that  opinion  I  now  wish  to  be  under- 
stood to  refer  to  and  adopt. 

There  is  a  circumstance  in  this  case 
which  appears  to  me  to  have  this  restric- 
tive operation ;  that  is  to  say,  that  the 
negroes  are  to  return  back  to  the  plaintiff 
in  the  event  of  the  daughters  dying  with- 
out children. 

It  is  here  to  be  observed,  that  the  limita- 
tion is  to  the  plaintiff  himself.  It  is  not 
to  his  heirs  or  representatives,  and  it  can- 
not reasonably  be  inferred  to  have  been 
the  donors  intention  that  the  negroes 
should  revert  to  his  representatives  at  a 
remote  distance  of  time.  This  limitation 
then  is  similar  to  the  limitation  for  life 
before  spoken  of;  and  restrains  the  gen- 
erality of  the  words  "issue  of  her  body," 
to  an  event  within  the  period  of  a  life  in 
being. 

Without  resorting  further  to  the  standard 
of  general  principles  for  the  decision  of  this 
point,  there  is  a  case  from  1  Wms.  534; 
Hughes  V.  Sayer,  which  seems  decisive  of 
this  case ;  where  C  having  two  nephews  A 
an'd  B,  di vised  his  personal  estate  to  them, 
and  if  either  die  without  children  then  to 
the  survivor.  Here  dying  without  children 
was  restrained  to  mean  without  children 
then  living;  because  the  immediate  limita- 
tion over  was  to  the  surviving  devisee, 
as  in  the  case  at  bar  the  immediate  limita- 
tion over  was  to  the  surviving  father;  and 
the  case  of  Nichols  v.  Skinner,  Prec.  Ch. 
528,  is  upon  the  same  principle,  and  is  per- 
haps still  stronger,  as  the  word  issue  is 
there  restrained  on  the  same  reason  with 
the  word  children  in  the  case  just  mentioned 
from  Peere  Williams. 

My  opinion  then  is  that  the  title  of   the 
slaves  in  question  is  in  the  present   appel- 
lant. 

318  *But     the   verdict   of  the    jury    is 


*Vid.  The  next  case. 
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erroneous,  in  finding  the  value  of  the 
slaves  aggregately,  which  was  certainly 
meant  to  be  done  here  under  the  word 
''damages.'*  The  judgment  of  the  County 
Court  is  therefore  erroneous  as  to  this 
point;  and  in  not  awarding  a  venire  facias 
de  novo  to  ascertain  the  separate  value  of 
the  slaves.  Consequently  I  think  that 
the  judgment  of  the  District  Court  revers- 
ing that  of  the  County  Court  in  toto  ought 
to  be  reversed,  and  a  judgment  agreeable 
to  the  ideas  above  mentioned  entered. 

FLEMING  and  CARRINGTON,  Judges. 
Of  the  same  opinion^ 

LYONS,  Judge.  The  intention  clearly 
was  that  th«  slaves  should  return  to  the 
grantor  in  the  event  of  the  daughters  dying 
without  leaving  any  children ;  which  was 
a  reasonable  period,  and  if  a  Court  of  Equity 
had  been  called  upon  to  execute  the 
agreement  the  conveyance  would  have  been 
in  that  form.  The  intention  was  rational, 
and  the  limitation  confined  within  proper 
limits.  Therefore  there  is  no  question 
upon  the  title.  But  there  ought  to  have 
been  a  new  writ  of  enquiry  in  order  to  as- 
certain the  values  of  the  slaves.  I  think 
therefore  that  the  judgment  of  the  District 
Court  should  be  reversed ;  and  that  of  the 
County  Court  affirmed  as  to  the  title,  but 
reversed  also  as  to  the  damages;  and  that 
a  new  writ  of  enquiry  should  be  awarded 
to  ascertain  the  values  of  the  slaves. 

Per  Cur.  The  Court  is  of  op>nion,  that 
the  judgment  of  the  District  Court  is  erro- 
neous. Therefore,  it  is  to  be  reversed  with 
costs;  and  this  Court,  proceeding  to  give 
such  judgment  as  the  said  District  Court 
ought  to  have  given,  is  of  opinion,  that  the 
judgment  of  the  County  Court  is  erroneous, 
in  not  awarding  a  writ  of  enquiry  to  ascer- 
tain the  separate  prices  or  values  of  the 
slaves  in  the  declaration  mentioned,  the 
jury  having  found  the  value  of  all  the  slaves 
in  a  gross  sum.  Therefore  that  judg- 
319  ment  is  also  to  be  reversed ;  *and  the 
suit  is  to  be  remanded  to  the  County 
Court,  for  a  writ  of  enquiry  to  be  awarded, 
to  ascertain  the  separate  prices  of  the 
slaves;  and  after  the  execution  of  such 
writ  of  enquiry,  for  judgment  to  be  en- 
tered, for  the  appellant,  for  the  slaves,  or 
their  respective  prices. 


Pleasants  v.  Pleasants. 

[April  Term,  1800.] 
Perpctnttics  and  BMCutory  Uailtatloiis.«— The  doc- 
trine of   perpetuities  and  executory  limitations 
coDsidered. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery  in  a  suit  brought 
by  Robert  Pleasants  son  and  heir  of  John 
Pleasants  deceased  against  Charles  Logan, 

*Execatary  Limitatloa— Dylnff  withoat  Iwuc^ln 
fiigrffenbotham  v.  Rucker«  2  Call  816.  the  opinion  in 
the  principal  case  is  adopted  as  authority  for  the 
followimr  proposition,  a  limitation  to  a  person  in 
€«$€  for  life,  after  dying  without  issue  is  irood, 
becanse  the  contingency  must  happen,  if  at  all.  in 
the  lifetime  of  the  remainderman;  and  the  limita- 
tion to  him  for  life  restrains  the  generality  of  the 
words  "dyin^  without  Issue."  It  is  otherwise  if  the 
limitation  is  to  him  in  fee  or  in  tail:  iu  that  case 
there  will  he  no  such  restriction  and  the  limitation 
oTer  will  be  void.  See  also,  cltluir  the  principal 
caiNe.  for  this  proposition.  Royall  v.  Eppes.  2  Mnnf. 
•ttl:  Wllkina  ▼.  Taylor,  h  Call  150.  where  it  is  said 
a  limitation  over  in  remainder  to  A.  after  the  death 
of  B.  without  issue,  is  void,  as  beinsr  too  remote. 


Samuel  Pleasants  junior  Isaac  Pleasants 
and  Jane  his  wife,  Thomas  Pleasants  junior 
and  Margaret  his  wife,  Elizabeth  Pleas- 
ants, Robert  Liangley  and  Elizabeth  his 
wife,  Margaret  Langley,  Elizabeth  Langley 
the  younger,  and  Anne  May.  The  bill 
states,  that  the  said  John  Pleasants  by  his 
last  will  devised  as  follows,  '  *my  further  de- 
sire is,  respecting  my  poor  slaves,  all  of 
them  as  I  shall  die  possessed  with  shall  be 
free  if  they  chuae  it  when  they  arrive  to 
the  age  of  thirty  years,  and  the  laws  of  the 
land  will  admit  them  to  be  set  free  without 
their  being  transported  out  of  the  country. 
I  say  all  my  slaves  now  bom  or  hereafter 
to  be  born,  whilst  their  mothers  are  in.  the 
service  of  me  or  my  heirs,  to  be  free  at  the 
age  of  thirty  years  as  above  mentioned,  to 
be  adjudged  of  by  my  trustees  their  age." 
That  the  said  John  Pleasants  in  a  subse- 
quent part  of  his  will  devised  to  the  plain- 
tiff eight  of  the  said  slaves  upon  the  same 
condition,  that  he  should  allow  them  to  be 
free  if  the  laws  of  the  land  would  admit  of 

it.  That  the  testator  then  devised  to 
320      his  grandson  Samuel  Pleasants  *one- 

third  part  of  his  slaves  not  otherwise 
disposed  of,  on  the  same  conditions  on 
which  he  devised  the  said  eight  slaves  to 
the  plaintiff.  That  the  testator  devised  to 
his  daughters  Elizabeth  Langley  the  use 
of  all  the  slaves  conveyed  to  him  by  Robert 
Langley  and  also  the  slaves  sold  by  the 
said  Rot>ert  Langley  to  John  Hunt  or  Sam- 
uel Gordon  during  the  term  of  her  natural 
life,  and  after  her  death  to  her  children 
upon  the  same  limitations  and  conditions 
relative  to  their  freedom,  as  are  mentioned 

Staves  — Putnrs    Bnaaclpstloa  — Validity.— In    the 

principal  case  a  testator  devised  certain  slaves  on 
condition  that  the  leffatees  should  manumit  them 
whenever  the  laws  would  permit  manumission,  and 
it  was  held  that  the  legatees  took  an  estate  in  the 
slaves  liable  to  be  defeated  by  such  contingency. 
Upon  this  question  of  the  future  emancipation  of 
slaves  the  principal  case  is  cited  and  approved  in 
Manns  v.  Givens,  7  Leiffh  716;  Wood  v.  Humphreys. 
12Qratt  841.  842.  846,  847,  851.  866.  800,  861:  Osborne  v. 
Taylor,  12  Gratt  182;  Charles  v.  Hunnicutt,  5  Call  817, 
818,  827,  828.  880,  which  case  holds  that  a  devise  by  a 
Quaker,  in  1781,  of  his  slaves  to  the  monthly  meet- 
inff.  of  which  he  was  a  member,  to  be  manumitted 
by  such  persons  as  they  should  appoint,  was  a  rood 
devise. 

In  the  second  headnote  of  Moses  v.  Deniffree,  6 
Rand.  560,  it  Is  said,  the  devise  in  JPleatants  v.  FUat' 
atUs,  was  supported,  because  the  testator  did  not  at- 
tempt to  vest  a  riifht  to  freedom  in  violation  of  law. 
but  directed  that  his  slaves  should  have  their 
freedom,  whenever  the  laws  would  permit  it,  and 
created  a  trust  to  support  it:  and  that  case  has  car- 
ried the  doctrine  far  enousrh.  But.  where  either  a 
deed  or  will,  made  before  May,  1782,  emancipates  a 
slave  absolutely  and  without  condition,  althouirh 
the  freedom  is  to  take  effect  at  a  future  time,  it  is 
unlawful,  and  therefore  void. 

Ssme— 5«me-lacresfle.— The  question  as  to  whether 
the  increase  of  slaves  who  are  manumitted  infuturo 
are  also  en U tied  to  their  freedom,  seems  to  depend 
upon  the  intention  of  the  testator.  See,  citinff  the 
principal  case,  Maria  v.  Surbauirh,  2  Rand.  232,  244, 
246:  Osborne  v.  Taylor,  12  Gratt.  128  (see  note); 
Hunter  v.  Humphreys.  14  Gratt  207;  foot-note  to 
Blnford  v.  Robin.  1  Gratt.  827. 

Same— 3ult  for  Freedom.  —  Neffroes  recovering 
freedom  by  suit  in  forma  pauperis,  cannot,  in  any 
case  recover  profits  or  damages.  Paup  v.  Mlncro.  4 
Leiffh  103,  citlns*  the  principal  case  at  pp.  176,  184. 
See  also,  citing  the  principal  case,  Osborne  v.  Taylor, 
12  Gratt.  180;  foot-note  to  Peter  t.  Harffrave.  5 
Gratt  12. 

Some— Emsnclpstlon— Election  by  Slave.— See  the 
principal  case  cited  in  Bailey  v.  Polndexter,  14 
Gratt  198, 104:  dissentin?  opinion  of  Moncubb,  J.,  in 
the  same  case,  pp.  204, 208  (see  foot-note) :  Williamson 
V.  (Salter,  14  Gratt  404.  See  principal  case  cited  in 
Gregory  v.  Bauirh,  2  Leiirh  691. 
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in  the  other  bequests.  That  the  said  tes- 
tator then  devised  to  his  son  Jonathan 
PleasantS)  when  he  should  attain  the  ag^e 
of  21,  one  third  part  of  all  the  slaves  not 
otherwise  disposed  of  by  that  will  includ- 
ing his  mothers  jointure  negroes  and  those 
given  to  her  by  her  father  to  be  reckoned 
as  part  of  the  share  or  third  part  of 
the  said  Jonathan  Pleasants  in  the 
share  of  the  said  slaves.  That  the  tes- 
tator devised  to  his  grand  daughter  Jane 
Pleasants  a  negro  girl  named  Jenny  upon 
condition,  in  addition  to  the  general  condi- 
tion first  mentioned  respecting  the  freedom 
of  the  said  slaves,  that  she  the  said  Jane 
as  .one  of  the  children  of  her  deceased 
father  John  Pleasants  should  release  all 
claim  to  any  dividend  in  a  copartnership 
mentioned  in  the  said  will.  That  he  de- 
vised four  slaves  to  his  daughter  Mary 
Pleasants ;  to  his  grand  daughter  a  negro 
woman  named  Pender  and  her  children ; 
and  to  Elizabeth  Pleasants  wife  of  Joseph 
Pleasants  a  mulatto  woman  named  Tabb 
and  her  child  Syphax.  Th^it  the  said  tes- 
tator then  devised  as  follows.  *  'Item  I  give 
and  bequeath  unto  my  son  Thomas  Pleas- 
ants the  remaining  third  part  of  my  ne- 
groes, before  directed  to  be  equally  divided 
between  my  grandson  Samuel  Pleasants 
and  son  Jonathan,  with  the  same  proviso 
and  limitations  respecting  their  freedom 
as  is  before  mentioned  and  intended  to- 
wards the  whole  by  this  will  given  or 
devised.**  That  the  several  devisees  be- 
came possessed  under  the  will  aforesaid, 
and  the  said  Jonathan  Pleasants  in  the 
year  1777  by  his  last  will,  made 
321  *the  following  devise  **And  first  be- 
lieving that  all  mankind  have  an 
undoubted  right  to  freedom  and  commis- 
serating  the  situation  of  the  negroes  wh  ch 
by  law  I  am  invested  with  the  property  of, 
and  being  willing  and  desirous  that  they 
may  in  a  good  degree  partake  of  and  enjoy 
that  inestimable  blessing,  do  order  and  di- 
rect, as  the  most  likely  means  to  fit  them 
for  freedom,  that  they  be  instructed  to 
read,  at  least  the  young  ones  as  they  come 
of  suitable  age,  and  that  each  individual 
of  them  that  now  are  or  may  hereafter 
arrive  to  the  age  of  thirty  years  may  enjoy 
the  full  benefit  of  their  labour  in  a  manner 
the  most  likely  to  answer  the  intention  of 
relieving  from  bondage.  And  whenever 
the  laws  of  the  country  will  admit  absolute 
freedom  to  them,  it  is  my  will  and  desire 
that  all  the  slaves  I  am  now  possessed  of, 
together  with  their  increase,  shall  immedi- 
ately on  their  coming  to  the  age  of  thirty 
years  as  aforesaid  become  free,  or  at  least 
such  as  will  accept  thereof,  or  that  my 
trustees  hereafter  to  be  named,  or  a  major- 
ity or  the  successors  of  them  may  think  so 
fitted  for  freedom,  as  that  the  enjoyment 
thereof  will  conduce  to  their  happiness, 
which  I  desire  they  may  enjoy  in  as  full 
and  ample  a  manner  as  if  they  had  never 
been  in  bondage,  and  on  these  express  con- 
ditions and  no  other  I  do  make  the  follow- 
ing bequests  of  them.**  That  the  testator 
then  proceeds  to  dispose  of  his  slaves 
among  the  following  persons  to  wit,  Mary 
Pleasants,  Anne  Langley,  Elizabeth  Lang- 
ley,  Mary  Langley,  Jane  Pleasants,  David 
Woodson,  Anne  Woodson,  Joseph  Pleasants, 


Samuel  Pleasants  and  the  plaintiff;  again 
expressing  in  almost  every  particular  deTise 
the  same  positive  condition  in  favor  of  their 
freedom.  That  the  said  Anne  Langley  hath 
intermarried  with  May,  Margaret  Langley 
with  Teasdale,  Anne  Woodson  with  Pope, 
and  Mary  Pleasants  with  Logan.  That  the 
plaintiff   is   heir  at  law  and  executor 

322  of  the  said  John  Pleasants  ^deceased, 
as  well  as  executor  of  the  said  Jona- 
than Pleasants,  and  in  those  characters 
in  the  year  17  applied  to  the  Legislature  for 
the  manumission  of  the  said  slaves;  but 
the  Legislature  were  of  opinion  that  it  be- 
longed to  the  judiciary.  That  the  plaintiff 
hath  been  much  embarrassed  as  to  the  mode 
of  bringing  the  question  before  the  Courts, 
as  the  slaves  could  not  sue  at  common  law, 
1.  On  account  of  their  not  being  capable  of 
being  manumitted,  but  upon  the  terms 
mentioned  in  the  act  of  Assembly.  2.  As 
they  claimed  their  freedom  in  the  nature  of 
a  legacy.  That  the  devises  to  the  defend- 
ants were  only  on  condition  that  they  would 
emancipate  them  when  they  arrived  at  a 
certain  age  and  the  laws  would  permit  it. 
Of  course  that  they  have  no  title  to  them, 
but  either  the  plaintiff  is  entitled,  for  a 
breach  of  the  condition,  or  as  executor,  on 
whom  the  legal  estate  vested  to  perform  the 
will.  That  there  are  no  debts  due  from  the 
said  John  and  Jonathan  Pleasants  now 
unsatisfied.  That  the  plaintiff  hath  applied 
to  the  defendants  to  emancipate  the  said 
slaves,  but  they  refuse.  Therefore  the  bill 
prays  that  the  slaves  may  be  delivered  up 
to  the  plaintiff  to  be  holden  in  trust  for  the 
purposes  of  the  wills  of  the  said  John  and 
Jonathan  Pleasants;  that  the  Court  would 
direct  the  manner  of  their  manumission ; 
and  for  general  relief. 

The  defendant  Mary  Logan  demurred  to 
the  jurisdiction ;  and  by  answer  says  that 
her  late  husband  died  indebted  to  several 
persons. 

Isaac  Pleasants  also  demurred  to  the  ju- 
risdiction ;  and  by  answer  says  that  the  in- 
crease of  the  slaves  devised  to  the  said  Jane 
are  under  thirty  years  of  age. 

Samuel  Pleasants  likewise  demurred  for 
want  of  jurisdiction ;  and  by  way  of  an- 
swer states,  that  some  of  those  in  his  pos- 
session are  under  30  years  of  age. 

323  ^Elizabeth     Pleasants,     says    that 
Tabb  and  her  increase  were  given  to 

the  defendant  by  the  said  John  Pleasants 
in  his  lifetime  as  by  his  letter  will  appear. 
And  that  the  will  of  John  Pleasants  doth 
not  operate  to  give  freedom  to  the  other 
slaves. 

The  defendant  Teasdale  denies  his  re- 
sponsibility to  the  plaintiff,  either  as  heir 
or  executor.  By  amended  answer  he  says, 
that  T.  Atkinson  has  by  virtue  of  a  mort- 
gage recovered  part  of  those  held  by  the 
defendant,  and  the  defendant  hath  since 
paid  him  a  valuable  consideration  for 
them. 

A  suit  was  afterwards  brought  by  Ned 
one  of  the  slaves  in  forma  pauperis  against 
Elizabeth  Pleasants  widow  of  Joseph  Pleas- 
ants, setting  forth  the  clauses  of  the  will 
of  Jonathan  Pleasants,  stating  the  act  of 
Assembly  authorizing  the  manumission  of 
slaves,  and  that  the  plaintiff  is  now  up- 
wards of  30  years  of    age ;  and  hath  so  de- 
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meaned  himself  as  to  shew  that  freedom 
would  be  conducive  to  his  happiness.  The 
bill  therefore  prays  the  court  to  decree  the 
defendant  to  release  him  from  slavery. 

The  Court  of  Chancery  overruled  the  de- 
murrers, and  declared  itself  of  opinion, 
that,  in  equity,  of  the  slaves,  on  whose 
behalf  the  suit  was  instituted,  they  who 
were  thirty  years  old  or  older  in  the  year 
1782,  when  the  act  authorizing  manumis- 
sion was  enacted,  were,  at  that  time,  enti- 
tled. They,  who,  bom  before  the  testators 
death,  were  not  30  years  old  at  the  time 
of  the  decree,  would,  when  they  should 
attain  the  same  age,  be  entitled  to  freedom, 
and  that  they  who  had  been  born  since  the 
statute  was  enacted,  were  at  their  birth 
entitled  to  freedom:  That  the  plaintiff 
Robert  Pleasants  heir  and  executor  as  afore- 
said, was  the  proper  party  to  vindicate  that 
freedom.  It  therefore  referred  it  to  a  com- 
missioner to  ascertain  their  ages,  and  to 
take  an  account  of  their  profits  since  their 
respective  rights  to  freedom  accrued.  From 
which  decree  the  defendants  appealed  to 
this  court. 

324  *Wickbam    for   the    appellants.     If 
the    plaintiffs  were  entitled  to  their 

freedom  it  was  either  by  the  common  law, 
or  by  statute ;  and  either  way  they  could 
have  asserted  it  at  common  law.  Conse- 
quently their  remedy  was  at  common  law, 
and  they  ought  not  to  have  resorted  to  the 
Court  of  Chancery. 

It  will  be  said  that  the  legatees  are  trus- 
tees ;  and  therefore  that  the  Court  of  Equity 
had  jurisdiction  upon  the  ground  of  a  trust. 
But  the  history  of  uses,  which  were  in- 
vented to  avoid  the  statutes  of  mortmain, 
shews  that  a  Court  of  Equity  only  exercises 
jurisdiction,  where  the  beneficial  interest 
is  in  one  person,  and  the  legal  in  another. 
Now  it  cannot  be  said  that  the  legatees 
have  the  legal  estate,  and  that  the  beneficial 
interest,  that  is  the  labour  of  the  slaves,  is 
in  the  slaves  themselves.  Of  course  it  is 
not  a  case  which  consists  with  the  nature 
and  foundation  of  trusts. 

Perhaps  it  will  be  said,  that  several  may 
join  in  one  suit  here ;  and  that,  that  ci  r- 
cumstance  will  give  the  jurisdiction.  But 
that  will  not  alter  the  case ;  because  sev- 
eral may  sue  at  law  also.  Coleman  v.  Dick 
and  Pat,  1  Wash.  233.  Therefore  the  Court 
of  Chancery  ought  not  to  have  sustained 
its  jurisdiction,  but  the  decree  is  erroneous, 
upon  that  ground. 

Then  as  to  the  right  of  the  plaintiffs  to 
have  their  freedom.  It  may  be  proper  to 
premise,  that,  although  it  may  be  true  that 
liberty  is  to  be  favor^,  the  rights  of  prop- 
erty are  as  sacred  as  those  of  liberty ;  and 
therefore,  that  this  cause  should  be  decided 
on  the  same  principles  of  law,  that  other 
causes  are. 

Emancipation  of  slaves  was  prohibited  by 
the  act  of  Assembly  in  1748,  p.  262,  edit. 
1769:  Which  act  was  in  force  at  the  time 
of  making  this  will;  and  therefore  the 
condition,  annexed  to  the  bequests,  is 
void. 

325  *There  is  a  distinction  in  law, 
which  is  well  known,  between  condi- 
tions precedent  and  subsequent.  The  first 
must  be  performed,  before  any  estate  at  all 
vests ;  but  it  is  otherwise  as  to  the  latter,  be- 


cause then  the  condition  must  happen  to  de- 
stroy the  estate  which  has  already  vested. 
In  our  case  the  condition  was  precedent,  and 
it  remains  to  consider,  whether  the  title, 
depending  on  it,  could  ever  take  effect? 

This  condition  was  contrary  to  the  na- 
ture of  the  estate,  for  it  tended  to  bar  the 
alienation  of  the  property,  and  therefore 
was  void.  Shep.  touch.  129;  1  Co.  83;  1 
Inst.  223.  During  all  the  period,  between 
the  death  of  the  testator  and  the  happening 
of  the  contingency,  it  was  wholly  uncer- 
tain, whether  the  law  would  pass,  or  not ; 
and  consequently  the  condition  operated  as 
a  bar  of  alienation,  for  that  time;  which 
the  authorities  declare  will  render  it  void. 
For  it  is,  in  effect,  but  a  devise  of  the 
slaves  in  absolute  property,  with  a  con- 
dition, that  the  devisee  shall  not  alien. 
In  Co.  Litt.*224,  it  is  said,  that  a  privilege, 
inseparable  from  the  estate,  cannot  be  re- 
strained ;  and  the  right  of  alienation  is  a 
privilege  inseparable  from  the  right  of 
property. 

But  the  condition  is  void,  upon  another 
ground;  namely,  that  it  was  illegal  and 
contrary  to  the  act  of  Assembly ;  which 
having  forbid  emancipation,  every  attempt 
to  effect  it,  was  repugnant  to  the  act,  and 
therefore  void. 

If  it  be  said  that  the  act  only  respected 
absolute  and  not  conditional  emancipations, 
the  answer  is,  that  the  latter  is  compre- 
hended in  the  former,  for  every  lesser  is 
contained  in  the  greater.  So  that  this 
was  an  attempt  at  emancipation,  which 
was  void  on  account  of  its  repugnancy  to 
the  law. 

Perhaps  it  will  be  said,  that  the  law  per- 
mitted manumission  at  the  time,  when  the 
emancipation  took  effect  in  point  of  opera- 
tion, although  there  was  no  such  law 
at  the  death  of  the  testator;  and 
326  '^therefore  that  the  case  is  out  of  the 
meaning  of  the  act  of  1748.  But  this 
is  not  so;  for  there  is  no  limitation,  for 
the  happening  of  the  event ;  and  the  ques- 
tion is  not,  whether  subsequent  events  can 
make  it  lawful?  but  whether  the  devise  was 
good  upon  the  face  of  the  will?  for  posterior 
events  could  not  make  it  good,  if  it  were 
not  so  at  its  creation ;  that  is,  at  the  death 
of  the  testator.  This  is  evinced  in  the 
common  cases  of  remainders  of  personal 
estate,  where  the  events  may  actually  take 
place,  within  the  limits  allowed  iiy  law, 
but  the  remainders  will,  nevertheless,  be 
void,  because  too  remote  in  their  creation. 
This  principle  was  adhered  to,  by  the  Court 
in  the  case  of  Carter  v.  Tyler;  *  in  which 
it  was  clearly  held,  that  posterior  events 
would  not  alter  the  construction  from 
what  it  ought  to  have  been,  at  the  death  of 
the  testator. 

Thus  then  it  appears,  that  during  all  the 
period  between  the  death  of  the  testator 
and  the  passing  of  the  act  of  Assembly,  the 
legatees  had  property,  to  which  there  was 
a  repugnant  and  illegal  condition  annexed; 
which  was  consequently  fruitless  and  void. 

By  the  act  of  Assembly  in  1782  for  eman- 
cipation of  slaves,  there  is  nothing  which 
either  .  manumits  the  plaintiffs  in  terms  or 
obliges    the   legatees   to   do  it ;  for  the  act 

*1  Cairs  Reporte  p.  185. 
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has  certain  prescribed  terms,  and  the  pres- 
ent case  is  not  within  any  of  them :  But 
the  plaintiffs  must  shew,  that  they  are 
within  the  requisites  of  the  act ;  and  this 
they  cannot  do. 

It  is  a  rule  that  all  acts  upon  the  same 
subject  shall  be  construed  as  one  act;  be- 
cause the  whole  are  only  parts  of  the  same 
system.  Therefore  this  act  of  Assembly 
and  that  of  1748,  are  to  be  taken  as  one 
law.  It  will  then  be  correct  to  say  in  the 
language  of  1748,  that  it  is  generally  true, 
that  there  shall  be  no  emancipation ;  but 
that  there  may   be  certain   specified 

327  emancipations,  according  to  the  *act 
of   1782.     So   that   the  provisions  of 

the  act  of  1748  will  still  be  the  general 
principle ;  and  those  of  the  act  of  1782  will 
only  operate  as  exceptions  out  of  that  of 
1748.  Theref  jre  any  case  which  is  not 
strictly  within  the  terms  of  the  act  of  1782 
will  come  within  the  operation  of  that  of 
1748.  Thus  if  a  man  were  to  attempt  to 
emancipate  his  slave  by  parol,  this,  not 
being  within  the  terms  of  the  act  of  1782, 
would  be  void  by  that  of  1748. 

Besides  the  act  of  1782  is  prospective, 
and  not  retrospective.  It  was  not  intended 
to  embrace  any  prior  cases. 

Again  the  act  is  permissive,  and  not 
compulsory.  So  that  the  proprietor  may 
do  it  or  not,  as  he  pleases ;  for  there  is  no 
obligation  upon  him;  and  therefore  the 
legatees  may  refuse. 

But  the  act  of  Assembly  imposes  certain 
conditions  upon  the  owner  who  emanci- 
pates, such  as  the  maintenance  of  the 
young  and  aged  slaves.  Now  this  the 
proprietor  may  do  or  not,  as  he  pleases, 
and  no  person  can  complain  if  he  will  not. 
But  the  construction  made  by  the  Court  of 
Chancery,  upon  this  will,  would  go  to  com- 
pel the  legatees  to  give  this  security ;  for  it 
cannot  be  dispensed  with,  if  they  are 
emancipated ;  or  else  the  helpless  and  aged 
will  be  thrown  as  a  burthen  upon  the  pub- 
lic, contrary  to  the  intention  and  express 
provisions  of  the  act  of  Assembly. 

The  court  cannot  compel  the  administra- 
tors to  emancipate.  No  person  but  the 
proprietor  can  do  it  by  law,  and,  for  the 
reasons  already  given,  the  court  cannot 
force  him  to  do  it. 

The  decree  of  the  Court  of  Chancery,  does 
not  follow  the  testators  intention.  He  in- 
tended to  erect  the  slaves  into  a  distinct 
kind  of  property ;  that  is  to  say,  they  were 
to  be  slaves  till  30,  and  free  men  after- 
wards :  but  this  idea  is  not  pursued  by  the 
decree,  which  has  not  only  changed  the 
law,  but  the  will  too.     For  a  mother 

328  having  children  ^before  thirty,  those 
children  will   be   subject   to  the  term 

of  slavery  too.  The  word  hereafter  takes 
in  all  future  generations. 

As  the  decree  of  the  Court  of  Chancery  is 
clearly  wrong,  how  will  the  court  mould 
another?  Must  it  be,  that  the  plaintiffs  and 
their  progeny  to  all  generations  shall,  in 
succession,  be  entitled  to  freedom  at  thirty? 
This  would  be  to  allow  the  testator  to  cre- 
ate a  new  species  of  property,  subject  to 
rules  unknown  to  the  law.  But  this  is  what 
no  man  can  do. 

The  whole  amount  therefore  is,  that  the 
testator  has    wished  to  do,    what   the   law 


will  not  permit  him  to  do;  and,  conse- 
quently, the  atteinpt  is  void. 

Upon  principles  of  convenience,  the  con- 
struction of  the  plaintiffs  ought  not  to  pre- 
vail. For  suppose  Logan  had  contracted 
debts,  between  the  death  of  the  testator 
and  the  passing  of  the  law,  ought  the  cred- 
itors, who  had  trusted  him  on  a  fair  pre- 
sumption that  no  law  of  emancipation 
would  pass,  to  lose  their  debts? 

The  will  of  Jonathan  Pleasants  ought 
to  receive  the  same  construction. 

With  respect  to  the  account  of  profits, 
who  are  to  repay  the  expenses.of  those  that 
were  chargeable?  It  could  scarcely  have 
been  intended  by  the  testator,  that  this 
burthen    should    be   borne  by  the  legatees. 

But  the  general  idea  of  the  country  and 
the  practice  in  the  courts  of  law  are  opposed 
to  such  a  demand;  and  therefore  damages 
are  never  given,  in  actions  of  this  kind, 
by  the  juries  who  decide  them. 

Randolph  on  the  same  side.  By  the  act 
of  1727  {  3,  slaves  can  only  be  conveyed 
as  chattels ;  and  as  such  a  limitation  of  a 
chattel  would  be  too  remote  and  there- 
fore void,    it   follows   that   this  is  so 

329  nikewise.     The  act  of   1748,    instead 
of    curtailing,    rather    extended    the 

power  of  emancipation.  For  prior  to  that 
law  a  man  could  not  manumit  his  slave. 

Warden  for  the  appellee.  This  was  the 
case  of  a  trust  which  gave  the  Court  of 
Chancery  jurisdiction.  The  nature  or  kind 
of  the  trust  does  not  make  any  difference, 
in  this  respect.     Saund.  trusts,  14,  18. 

This  was  a  trust  to  perform  a  certain  act, 
when  the  trustee  should  be  enabled  to  do  it : 
Which  trust  was  not  inconsistent  with  law ; 
and  the  act  of  1782,  having  enabled  the 
legatees  to  do  it,  their  conscience  is  af- 
fected, and,  consequently,  they  are  bound 
to  perform  it. 

The  application  to  the  Court  of  Chan- 
cery, therefore,  in  order  to  compel  an  ob- 
servance of  this  equitable  obligation,  was 
proper. 

The  act  of  1748  has  not  the  effect,  which 
is  contended  for,  by  the  other  side.  It  does 
not  ipso  facto  make  void  the  deed  of  eman- 
cipation. On  the  contrary,  the  right  of  the 
proprietor  is  extingfuished  thereby;  al- 
though, the  freedom  of  the  slaves  is  liable  to 
determine  by  the  officers  of  Government 
exercising  the  powers  given  by  the  act  of 
Assembly,  and  selling  the  slave.  Which 
not  having  been  done  in  this  case,  and  the 
act  of  '48  being  now  repealed,  it  follows 
that  the  devise,  which,  at  first,  was  effectual 
to  pass  the  testators  right,  continues  to  be 
effectual. 

The  decree  pursues  the  intention  of  the 
testator;  which  was,  that  all  above  thirty 
should  have  their  freedom. 

The  plaintiffs  have  a  right  to  the  profits 
of  their  labour.  The  decree,  therefore,  as 
to  this  point,  is  right;  especially,  as  it 
only  directs  the  commissioner  to  enquire 
which  of  them  are  entitled  to  their  free- 
dom, and  to  profits:  This,    in    effect, 

330  *is  no  more,  than  instituting  an    en- 
quiry, which  of  them  came  up  to  the 

cases  contemplated  by  the  testator. 

The  notion  of  the  perpetuity,  contended 
for  by  Mr.  Wickham,  is  without  founda- 
tion.    Because,  from  a  fair  construction  of 
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the  devise,  the  contingency   was   confined 
to  a  reasonable  period. 

Marshall  on  the  same  side.  As  to  the 
point  of  jurisdiction,  there  can  be  no  ques- 
tion, but  that  the  ordinary  principles, 
founded  on  the  general  doctrines  of  trusts 
apply;  and  the  rather,  perhaps,  because, 
being  a  suit  for  freedom,  the  forma  of  pro- 
ceeding will  not  be  so  strictly  adhered  to, 
as  in  other  cases.  This  was  decided  in  the 
case  of  Coleman  v.  Dick  Sl  Pat,  cited  by 
Mr.  Wickham.  But  it  was  clearly  a  trust; 
and  therefore  upon  that  ground,  the  Court 
of  Chancery  properly  sustained  its  juris- 
diction. Besides  the  difBculty  of  deciding 
the  nature  of  the  case,  as  whether  freedom 
was  actually  given,  so  as  that  there  might 
be  a  common  law  remedy?  Or,  whether  it 
was  not  rather  in  the  nature  of  a  contract 
to  be  enforced  in  equity  upon  the  happen- 
ing of  the  events?  Whether  the  property 
was  in  the  heir  or  administrator?  and 
which  of  them  should  perform  the  act?  All 
these  circumstances  rendered  the  resort  to 
the  Court  of  Chancery  proper. 

As  to  the  question  upon  the  right  to  free- 
dom, The  right  of  the  testator  clearly 
passed  by  the  will.  That  was  irrevocable ; 
although  the  slaves  would  not  have  enjoyed 
their  fieedom,  had  the  officers  of  govern- 
ment chosen  to  exert  their  powers,  and  sold 
them  as  the  act  directed.  But  as  the  act  of 
1748  was  repealed,  without  this  being  done, 
on  the  part  of  the  officers  of  government, 
if  they  had  the  power  in  this  case,  the 
right  of  the  paupers  to  their  liberty  con- 
tinues. 

The  question  then  is,  whether  the  condi- 
tion shall  be  performed? 
331         *If  not,  it  must  be,  either,  because 
it  is  against  law,  or  because  it  is  an 
attempt  to  create  a  perpetuity. 

As  to  the  first  there  is  nothinc:  malum  in 
se,  in  it ;  and  therefore,  it  is  not  void  upon 
any  principle  of  morality:  Neither  is  it 
Toid,  upon  the  ground  of  the  statutory 
prohibition.  Before  the  act  of  1748,  every 
person,  who  pleased  might  have  emanci- 
pated his  slave ;  and  that  statute  does  not 
say,  that  the  testator  may  not  give  his 
slave  liberty,  when  the  law  shall  permit. 
The  old  rule  of  devises  to  a  child  in  ventre 
sa  mere  is,  in  principle,  not  unlike  this 
case.  For,  according  to  that  rule,  an  exec- 
ntory  devise  to  such  a  child  by  words  de 
prxsenti  was  void ;  but  it  was  otherwise, 
where  the  devise  was  future.  So  here  an 
immediate  emancipation  was  liable  to  be 
defeated  by  the  statute,  but  a  future  one, 
like  this,  was  not. 

The  great  question  therefore  is,  as  to  the 
perpetuity ;  Now  a  perpetuity  is  a  condition 
which  may  run  forever,  or  to  an  unreason- 
able time.  But  this  does  not.  For  the 
will  relates  to  several  subjects ;  and  there- 
fore may  be  construed  severally. 

For  instance  as  to  those  born,  the  devise 
is  to  be  confined  to  a  life  in  being;  and  for 
this  purpose  it  may  be  taken  distributively ; 
So  as  to  make  the  contingency  with  re- 
gard to  them,  fall  within  a  life  in  being, 
or  a  reasonable  period  afterwards.  Thus 
where  a  mother  was  born  at  the  death  of 
the  testator,  the  most  remote  limitation 
would  be  a  life  in  being,  and  thirty  years 
afterwards.     Which  is  a  period  not  denied 


by  any  book.  For  the  authorities  are  all 
affirmatively,  that  it  may  depend  on  a  life 
in  being  and  twenty  one  years  Afterwards; 
and  not  negatively,  that  it  shall  not  de- 
pend on  a  longer  time  than  a  life  in  being, 
and  twenty  one  years  afterwards.  There- 
fore, as  to  the  mothers  born  at  the  testators 
death,  the  bequest  is  good,  upon  the  sound- 
est principles  of  law. 
The  mothers  bom  after  the  testators 
death  may  perhaps  form   a   class   of 

332  different  cases;    but   that  *very   cir- 
cumstance shews,  that  the  account  di- 
rected by  the  Court  was  proper. 

The  act  of  1782  operated  a  clear  repeal  of 
that  of  1748;  and  therefore  the  only  im- 
pediment, which  could  be  supposed  to  exist, 
is  removed. 

If  justice  requires  it,  the  Court  may  com- 
pel the  Administrators  to  emancipate ;  and 
the  legatees,  by  taking  the  legacy,  bound 
themselves  to  perform  the  trust.  Of  course 
they  may  be  compelled  lo  a  specific  per- 
formance of  it.  For  if  the  testator  was 
himself  in  that  situation,  he  would  be 
decreed  to  perform;  and  in  principle,  there 
is  no  difference. 

With  respect  to  the  argument  of  incon- 
venience, trom  Logans  having  contracted 
debts,  if  that  were  the  case,  the  plain  an- 
swer would  be,  that  the  creditors  having 
trusted  a  contingent  estate,  must  be  sub- 
ject to  the  contingency. 

Randolph  in  reply.  Upon  the  question  of 
jurisdiction ;  this  was  a  plain  legal  ques- 
tion, and  if  the  plaintiff  had  any  right  they 
might  have  asserted  it  at  law.  The  nature 
of  the  subject  did  not  alter  the  case ;  nor 
did  the  qualities  of  the  parties  as  combin- 
ing the  rights  of  the  heir  and  trustee.  In 
a  case  concerning  lands  such  an  argument 
would  not  prevail.  You  cannot  in  equity 
join  different  rights  in  one  suit ;  and  if 
you  do,  it  is  cause  of  demurrer.  The 
paupers  might  all  have  united  in  one  suit 
at  law.  Besides  numbers  alone  cannot  give 
jurisdiction  to  the  Court  of  Chancexy.  If 
it  be  said,  that,  being  a  legacy,  it  was 
properly  sued  for  in  equity,  the  answer  is, 
that  the  executor  has  assented,  and,  conse- 
quently, that  the  remedy  at  law  was  sus- 
tainable. It  follows  therefore  that  the 
Court  of  Chancery  had  not  jurisdiction. 

The  law  of  1727  declares,  that  slaves  shall 
pass  as  chattels ;  and  it  is  most  clear,  that 
such  a  limitation  of  a  mere  chattel  would 
be  void,  as  tending  to  a  perpetuity. 

333  *It  is  said  that  the  act  of   1748  only 
prohibits   immediate,    and  not  future 

emancipations;  but  this  is  not  correct; 
and,  before  that  act,  it  was  not  lawful  to 
emancipate. 

That  statute  was  an  existing  prohibition, 
at  the  time  of  making  this  will ;  and,  if  a 
chattel  had  been  devised  upon  such  condi- 
tion, that  such  a  law  should  pass,  the 
bequest  would  have  been  void.  For  it 
would  have  been  a  condition  contrary  to 
law,  and  therefore  void.  2  Black.  Com. 
160. 

Executory  devises  must  take  effect  within 
a  limited  time  or  not  at  all.  Thirty  years 
is  too  long,  and  never  has  been  allowed. 
If  it  were,  you  might  go  on  to  any  extent. 
The  period  of  a  life,  or  lives,  in  being,  and 
twenty    one   years  afterwards,  is  the  fixed 
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rule ;  insomuch  that  it  has  now  become  a 
canon  of  property ;  and  to  alter  it,  would 
be  to  shake  titles,  and  unsettle  property. 

In  the  present  case,  the  devise  is  not  to 
take  effect  within  that  period,  and  there- 
fore the  limitation  is  too  remote.  A  law 
was  first  to  pass ;  and  when  that  should  be, 
was  wholly  uncertain.  The  posterior  event 
did  not  alter  the  nature  of  the  case  in  its 
origin ;  it  must  be  decided,  by  the  will,  at 
the  testators  death ;  at  which  time  it  would 
have  been  determined  to  be  void,  on  account 
of  the  remoteness  of  the  conl^ingency. 

Upon  the  whole,  the  devise  is  contrary  to 
the  policy  of  the  law,  as  tending  to  create 
a  perpetuity,  and  annexing  conditions  con- 
trary to  the  genius  and  spirit  of  the  acts 
of  Assembly.  It  is  therefore  void ;  and  of 
course  the  decree  is  erroneous,  upon  the 
general  ground. 

But,  at  any  rate,  the  account  of  profits  is 
contrary  to  practice,  and  the  equity  of  this 
case  in  particular^  because  the  defence  was 
reasonable,  and  therefore  the  defendants 
justifiable  in  making  it. 
Cur.  adv.  vult. 

334  *KOANE,    Judge.     This  is    a    bill 
brought,  by  R.  Pleasants  the  heir  and 

executor  of  John  Pleasants  deceased,  claim- 
ing title  on  behalf  of  the  negroes,  who  were 
the  property  of  the  said  Pleasants,  at  the 
time  of  his  death,  and  their  descendants. 

This  claim  is  founded  upon  the  will  of 
the  said  John  Pleasants,  dated  the  11th  of 
August  1771 ;  and  which  has  this  general 
clause,  '*My  further  desire  is  respecting  my 
poor  slaves  all  of  them  as  I  shall  die  pos- 
sessed with,  shall  be  free,  if  they  chuse  it, 
when  they  arrive  to  30  years  of  age,  and 
the  laws  of  the  land  will  admit  them  to  be 
free,  without  their  being  transported  out 
of  the  country,  I  say  all  my  slaves  now 
born,  or  hereafter  to  be  bom,  whilst  their 
mothers  are  in  the  service  of  me  or  my 
heirs,  to  be  free  at  the  age  of  30  years,  as 
above  mentioned,  to  be  adjudged  of,  by  my 
trustees,  their  age." 

He  then  gives  his  son  Robert  the  plaintiff 
eight  negroes  *'On  condition  he  allows 
them  to  be  free  at  the  age  of  30  years,  if 
the  laws  of  the  land  will  admit  of  it.** 
And,  then,  devises  the  residue  of  the  slaves 
to  various  persons,  under  conditions  similar 
to  that  last  mentioned,  in  the  devise  to  his 
son  Robert. 

The  will  of  Jonathan  Pleasants  (who  was 
a  legatee  under  the  will  of  John  Pleasants 
of  one  third  of  his  negroes  on  the  same  con- 
dition) dated  the  5th  of  May  1776  has  a 
general  clause  respecting  the  freedom  of 
his  negro<^s,  as  also  particular  conditions 
annexed  to  each  bequest,  in  substance  sim- 
ilar to  those,  before  stated,  to  be  contained 
in  the  will  of  John. 

As,  however,  it  does  not  appear,  as  well 
as  I  recollect,  that  Jonathan  Pleasants  had 
any  slaves,  other  than  those  derived  from 
his  father,  as  aforesaid,  and  entitled  to  the 
benefit  of  his  will,  the  will  of  Jonathan 
may  be  thrown  out  of  the  present  case. 
But,  if  it  were  otherwise,  I  do  not  think 
it  would  make  any  material  alteration 

335  in  *any    estate,    or   in   the  decision, 
which  I  think  ought  now  to  be  given. 

After  a  demurrer  by  some  of  the  defend- 
ants, for  that  the   bill  contained  no  matter 


of  equity,  but  that  the  matter  of  it  was 
proper  for  the  cognizance  of  a  court  of  law, 
and  answers  (which  it  is  not  now  necessary 
to  specify  particularly,)  the  Chancellor,  on 
a  hearing,  overruled  the  demurrer,  and  de- 
creed in  favour  of  the  plaintiffs;  directing 
an  account,  also,  to  be  taken  of  their 
profits.  It  is  here  to  be  remarked,  that  the 
cause  with  respect  to  the  answers,  does 
not  appear,  to  have  been  matured  and  reg- 
ularly set  for  hearing;  but  as  all  parties 
were  willing  to  try  it,  upon  the  general 
question,  which  most  probably  did  not,  at 
all,  depend  upon  the  particular  answers, 
and  more  especially,  one  which,  involving 
liberty  did  not  admit  of  delay,  and  cannot 
be  drawn  into  precedent,  as  applicable,  on 
the  point,  to  other  cases,  the  decision  given 
in  that  case,  as  upon  the  general  question, 
was  not  premature ;  and  the  decision,  under 
the  restrictions  now  contemplated  as  to 
subordinate  questions,  can  produce  no  in- 
jury to  any  of  the  parties. 

In  considering  the  general  question, 
growing  out  of  the  will  of  Robert  Pleasants 
as  before  stated,  I  will  first  consider  slaves 
as  a  species  of  property  recognized  and 
guaranteed  by  the  laws  of  this  country,  and 
to  be  considered,  with  respect  to  a  limita- 
tion over  ( by  the  act  of  1727, )  on  the  same 
footing  with  other  chattels. 

I  will  also  consider,  in  the  first  place,  the 
claim  of  the  appellees  to  their  freedom, 
only,  as  that  of  ordinary  remainder- 
men, claiming  property  in  them,  and 
endeavouiT  to  test  it  by  the  rules  of  the 
common  law,  relative  to  ordinary  cases  of 
limitations  of  personal  chattels.  And  if 
their  claim  will  be  sustained  on  this  founda- 
tion, and  by  analogy  to  ordinary  remainders 
of  chattels,  every  argument  will  hold, 
336  with  increased  force,  when  *the  case 
is  considered  in  its  true  point  of 
view,  as  one,  which  involves  human  liberty. 

The  doctrines  of  the  common  law,  rela- 
tive to  perpetuities  as  to  estates  of  inherit- 
ance, hold  a  fortiori  as  to  terms  for  years 
and  personal  chattels.  If  it  be  contrary  to 
the  policy  of  that  law,  to  render  unaliena- 
ble, for  a  long  space  of  time,  real  estates 
of  inheritance,  on  reasons  of  public  incon- 
venience and  injury  to  trade  and  com- 
merce, these  reasons  apply,  with  much 
more  force,  as  to  interests  of  short  duration 
in  lands  and  personal  chattels;  not  only, 
because  the  latter  are  better  adapted  to  the 
purposes  of  trade  than  the  former,  but  also, 
because  of  their  transitory  and  perishable 
nature. 

This  observation  goes  to  fortify  what  is 
so  fully  established  by  the  books,  as  to 
render  citation  unnecessary;  namely,  that 
the  policy  and  reason  of  the  law  leans,  at 
least,  as  strong  against  perpetuities  in  per- 
sonal as  in  real  estates. 

The  utmost  limits  allowed  bv  law  for  the 
vesting  of  an  executory  devise  (or  as  Feame 
has  it,  as  applicable  to  personal  chattels,  on 
executory  bequest,)  is  the  term  of  a  life  or 
lives,  in  being,  and  twenty  one  years  after. 
This  limitation,  then,  has  become  a  fixed 
canon  of  property,  and  ought  not  to  be 
lightly  departed  from.  And  the  true  dis- 
tinction is,  where  the  event  must  happen, 
if  at  all,  within  those  limits,  the  executory 
devise  is  good ;  and  on   the   happening   of 
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the  contingency,  the  estate  will  become 
absolute,  in  the  remaiderman. 

Thus  a  limitation  to  one,  in  esse,  in  fee  or 
in  tail,  after  a  dying  without  issue,  is  not 
good,  because  the  contingency,  the  dying 
without  issue,  is  too  remote.  But  such  a 
limitation  to  one,  in  esse,  for  life  is  good ; 
because  the  contingency  must  happen,  if  at 
all,  so  as  to  vest  the  estate,  within  a  life 
in  being,  viz.  that  of  the  remainderman ; 
that  is  to  say,  the  limitation  in  remainder 
for  life  restrains  the    previous  dispo- 

337  sition,  in  the  *same  manner,  as  if  it 
had  been  expressly  limited  to  the  re- 
mainderman, on  the   event  of  dying  with- 
out issue,  in  his  life  time. 

This  case  seems  directly  parallel,  with 
the  case  before  us,  the  happening  of  the 
contingency  here;  i.  e.  the  passing  a  law 
to  authorize  emancipation,  standing  sim- 
ply, is  too  remote,  as  it  may  not  happen, 
within  1000  years:  But  when  the  testator 
goes  on  further,  and  means  the  benefit  of 
it  to  persons  in  esse  (for  they  are  the  ob- 
jects of  his  bounty,  and  unless  it  happened 
within  their  lives,  it  might  as  well,  as  to 
them  not  happen,  at  all,)  this  restrains  the 
happening  of  the  contingency,  as  in  the 
case  before  put ;  and  makes  the  executory 
devise  good,  at  least  as  to  all,  who  are 
within  the  legal  limits. 

Nay,  the  doctrine  is  carried  so  far,  as  to 
terms  for  years  and  personal  estates  (for  it 
is  otherwise,  with  regard  to  estates  of  in- 
heritance, in  favor  of  the  heir,)  that  Courts 
are  inclined  to  lay  hold  of  any  words,  in 
the  will,  to  restrain  the  general  words, 
'leaving  issue,"  to  mean  leaving  issue  at 
his  death ;  and  thus  to  support  the  remain- 
der. As,  in  the  case  of  Keely  v.  Fowler, 
Feame  rem.  370,  where  those  words  were 
so  restrained,  in  a  case,  where  the  estate 
was  to  return  back  to  the  executors  in  the 
event  of  dying  without  leaving  issue  and 
to  be  distributed  by  them,  and  ;^50.  were 
given  them  for  their  personal  trouble.  Here 
the  words  were  so  restrained,  in  order  to 
reconcile  the  limitation  to  the  devisee,  with 
the  nature  of  the  trust  reposed  in  the  exec- 
utors, and  to  be  executed  by  themselves,  in 
their  lives. 

The  construction,  in  this  case,  must  be, 
as  it  would  have  been,  at  the  instant  of  the 
testators  death.  Doe  v.  Fonnercau,  Cowp. 
477.  And  (the  event  put  out  of  the  ques- 
tion, at  present,  and  leaving,  iot  an  after 
consideration,  the  circumstances  of  the 
contingency  having  actually  happened,  and 
its  effects  upon  the  case, )  as  upon  the 

338  will  itself,  *the  estate,  limited  on  the 
contingency  (if  I  may  so  express  it,) 

that  is  to  say,  the  right  to  freedom,  was 
good,  if  the  contingency  happened  within 
the  legal  limits,  in  favour  of  such,  as 
might  be  in  esse  to  enjoy  it,  and  void,  if  it 
happened  beyond  those  limits. 

This  brings  us  to  the  consideration, 
whether  the  limitation  can  be  sustained,  as 
on  the  construction  of  the  will  itself,  as  to 
such  as  might  t>e  in  esse  during  such 
limits;  although  it  may  be  void,  as  to  such 
as  might  be  born,  in  a   remote  generation? 

And  I  have  no  doubt  but  it  may. 

I  have  no  doubt  but  that  the  limitation, 
as  upon  the  will  itself,  may  be  construed 
distribtttively ;  so  as  to  be  efficacious,  as  to 


some  of  the  plaintiffs,  although  it  might 
be  void  as  to  future  claimants;  that  is  to 
say,  such  as  claim  beyond  the  legal  limits, 
in  the  event  of  the  contingency's  happen- 
ing sooner  or  later,  as  the  case  may  be.  In 
the  case  of  Forth  v.  Chapman,  1  Wms.  663, 
there  was  a  limitation  of  ifreehold  and 
leasehold  lands  in  the  same  manner,  to 
wit,  '*If  the  first  devisee  die,  without 
issue. "  These  last  words,  die  without  issue, 
were  construed,  under  the  distinction  before 
taken,  to  be  tied  up  to  mean  issue  living 
at  the  death  as  to  the  leasehold  land,  and 
consequently  the  limitation  was  held  good ; 
but,  as  to  the  freehold  lands,  they  were 
not  considered  as  being  so  restrained,  and 
they  received  the  same  construction,  by 
the  Ld.  Chancellor  as  if  they  had  been  twice 
repeated. 

To  come  now  to  the  case,  before  us,  as  it 
really  is.  The  contingency  has  happened, 
within  the  limits.  The  effect  is,  that  the 
limitation  over  has  thenceforth  become 
vested,  in  interest,  in  all  the  appellees, 
then  in  esse;  and  vested  in  possession,  as 
to  all,  then,  or  as  they  might  become,  thirty 
years  of  age.  As  to  all  the  slaves,  then, 
in  esse,  but  under  thirty  years  of  age,  their 
right  to  freedom  was  complete,  but 
339  they  were  postponed  *as  to  the  time 
of  enjoyment.  They  were  in  the 
case  of  persons  bound  to  service  for  a  term 
of  years;  who  have  a  general  right  to 
freedom,  but  there  is  an  exception,  out  of 
it,  by  contract  or  otherwise. 

What  then,  after  the  passing  of  the  act, 
is  the  condition  of  the  children  bom  of 
mothers,  so  postponed  in  the  enjoyment  of 
their  freedom?  Are  they,  at  their  birth, 
entitled  to  freedom?  Or  are  they  too,  to  be 
postponed,  until  the  age  of  thirty?  The 
condition  of  the  mothers  of  such  children 
is,  that  of  free  persons,  held  to  service,  for 
a  term  of  years,  such  children  are  not  the 
children  of  slaves.  They  never  were  the 
property  of  the  testator  or  legatees,  and  he, 
or  they,  can  no  more  restrain  their  right  to 
freedom,  than  they  can  that  of  other  per- 
sons bom  free.  The  power  of  the  testator, 
in  this  respect,  has  yielded  to  the  great 
principle  of  natural  law,  which,  is  also  a 
principle  of  our  municipal  law,  that  the 
children  of  a  free  mother  are  themselves 
also  free.  The  conditions  of  the  will  then, 
as  applicable  to  such  children,  if  indeed  it 
was  intended,  or  can  be  construed  to  apply 
to  them,  is  void,  as  being  contrary  to  law ; 
it  being  an  attempt  to  detain  in  slavery, 
persons  that  are  bom  free.  Considering 
the  mothers  of  such  children,  by  analogy 
to  others  persons  held  to  service,  it  will  be 
found,  that  a  particular  law  was  here  nec- 
essary; the  power  of  the  I^egislature, 
alone,  was  competent  to  subject  the  children 
of  mulatto  mothers,  held  to  service  till  the 
age  of  thirty  one,  to  serve  till  the  ages,  re- 
spectively, of  twenty  one  and  eighteen. 
But  this  case  goes  further,  and,  is  an  at- 
tempt, by  an  individual  to  hold  to  service, 
till  the  age  of  thirty,  persons,  who,  follow- 
ing the  condition  of  their  mothers,  are  born 
free. 

The  view  of  the  subject  I  have  now  taken, 
(which  will  sustain  the  claim  of  the  plain- 
tiff, by  referring  to  the  ordinary  doctrine 
of  limitations  of   personal   chattels)    will 
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supersede    the   necessity   of  a  very  delicate 
and     important     enquiry:     Namely, 

340  ^whether  the  doctrine  of  perpetuities 
is  applicable  to  cases  in  which  human 

liberty  is  challenged? 

It  is  clear,  that  the  restraints,  rightly 
imposed  on  the  alienation  of  inheritances, 
to  prevent  perpetuities  are  founded  princi- 
pally, if  not  solely,  on  considerations  of 
public  policy  and  convenience.  That  those 
restraints  have  gradually  been  extended  to 
terms  for  years  and  chattel  interests,  and 
that  the  utmost  tolerable  limits  in  such 
cases,  have  not  been  settled  till  after  much 
investigation,  and  a  considerable  lapse  of 
time.  It  is  also  clear,  that  neither  the  par- 
ticular species  of  property  now  in  question, 
nor  the  case  of  a  remainderman  (if  I  may 
so  express  it)  claiming  his  own  liberty,  were 
in  the  contemplation  of  the  judges,  who 
established  the  doctrine  on  this  subject; 
which  therefore  may-  not  apply.  But  this 
is  an  extensive  question,  and  if  it  were 
necessary  to  be  now  decided  (but  it  is  not,) 
it  would  be  proper  to  weigh  the  policy  of 
authorizing  or  encouraging  emancipation 
(a  policy  which  has  certainly  received  in 
many  instances,  and  partly  by  the  act  of 
1782,  the  countenance  of  the  Legislature, 
at  least  from  the  aera  of  our  independence, 
and  must  always  be  dear  to  every  friend  of 
liberty  and  the  human  race,)  against  those 
secondary  considerations  of  public  policy 
and  convenience;  which  appear  to  have 
supported  and  established  the  doctrine  of 
the  law,  on  the  subject  of  perpetuities,  as 
relative  to  ordinary  kinds  of  property. 

But  it  is  said  the  act  of  1782,  authorizing 
emancipation,  is  prospective  in  its  opera- 
tion, and  does  not  take  in  the  present  case. 
In  answer  to  this,  I  am  of  opinion,  that 
the  acceptance  of  the  negroes,  in  question 
on  the  condition  stated  in  the  will,  created 
in  inchoate  contract  to  emancipate  on  the 
part  of  the  devises ;  which,  on  the  passing 
of  the  act,  became  essentially  complete. 
That  an  emancipation  ought,  therefore,  to 
have    been    made;  that   the   devisees 

341  were,  thereafter,  trustees,  *for  the 
purpose  of  making  such  emancipa- 
tion ;  and  that  the  plaintiffs  are  right,  in 
coming  into  a  Court  of  Equity,  to  enforce 
the  fulfillment  of  that  trust.  And  this  is 
one  answer  to  the  objection  on  the  score  of 
jurisdiction. 

It  is  said  too,  that  as  the  will  speaks  of 
an  unqualified  emancipation,  (without  re- 
spect to  bond  and  security,  to  prevent  aged 
and  infirm  slaves  from  being  chargeable  to 
the  public, )  and  as  the  act  of  1782  has  re- 
quired that  such  security  should  be  given, 
an  act  authorizing  emancipation,  in  the 
sense  contemplated  by  the  will,  has  not  yet 
passed ;  and  therefore  the  condition  imposed 
upon  the  legatees,  is  not  obligatory. 

In  answer  to  this,  I  am  of  opinion,  that 
the  testator  cannot  reasonably  be  supposed, 
to  have  contemplated  an  act  of  emancipa- 
tion, making  no  provision  to  prevent  the 
persons  liberated  from  being  chargeable  to 
the  public.  That  therefore  the  act,  as  con- 
templated, has  substantially  taken  place; 
and,  that  a  Court  of  Equity  may  carry  the 
contract  into  execution,  if  in  no  other  man- 
ner, at  least  by  throwing  the  burthen  of 
the  indemnity,  required  by  the  act  of  1782, 


upon  the  slaves  themselves,  and  making  it 
a  lien,  upon  the  liberty  granted  them;  and 
such  an  arrangement,  it  is  evident  would 
place  the  holders,  in  the  same,  and  no  worse 
condition,  than  if  an  unqualified  act  in 
favor  of  emancipation  had  actually  passed. 
The  necessity  of  making  such  an  arrange- 
ment, in  this  case,  shews  the  propriety  of 
applying  to  a  Court  of  Equity ;  because  no 
other  Court  has  adequate  power.  Which 
is  another  answer  to  the  want  of  jurisdic- 
tion. 

In  what  manner  the  arrangement  should 
be  made,  in  this  case,  so  as  to  comply  with 
the  act  of  1782,  requiring  an  indemnifica- 
tion against  aged  and  infirm  slaves,  be- 
coming chargeable  to  the  public,  is  a 
subject,  upon  which,  I  have  had  considera- 
ble difficulty.  But  I  am  fully  persuaded, 
that  the  powers,  of  a  Court  of  £k]uity, 
342  which  regards  *the  substance  of 
things  more  than  forms,  are  compe- 
tent thereto;  and  I  now  beg  leave  to  refer 
to  the  project  of  a  decree,  which  I  shall  take 
the  liberty  of  stating,  presently,  as  con- 
taining the  result  of  my  deliberations,  on 
the  subject. 

Another  ground,  upon  which,  the  juris- 
diction of  the  Court  of  Equity  is  sustain- 
able, in  the  present  case,  is,  that  it  involves 
the  rights  of  a  great  number  of  claimants. 
So  that  the  joint  puit  prevents  a  great  deal 
of  litigation  and  expense;  besides  involv- 
ing, in  the  same  common  fate,  those  who 
stand  on  one  common  title.  Whereas  if 
separate  suits  were  brought,  it  might  turn 
out,  either  upon  general  or  special  verdicts, 
that  persons  having  the  same  rights,  nay 
even  children  of  the  same  mother,  might 
one  be  adjudged  to  be  free,  and  another  a 
slave.  An  enormity,  which  the  joint  pro- 
ceeding is  wisely  calculated  to  prevent. 

With  respect  to  the  slaves  claimed  by 
Elizabeth  Pleasants  and  by  Teasdcl,  para- 
mount to  the  will  of  J.  Pleasants,  my  opin- 
ion, in  the  present  case,  does  not  extend  to 
them,  so  far,  as,  the  title,  thereto,  is  claimed 
paramount  to  that  will;  but  such  title 
ought  to  be  considered,  as  still  open,  if  de- 
sired for  discussion  and  decision. 

With  respect  to  the  debts  of  the  original 
testator,  if  any,  the  original  slaves  and 
their  descendants  are  clearly  liable.  But 
whether  they  are  liable  to  the  debts  of  the 
devisees  accepting  them,  or  their  right  to 
freedom  is  lost  by  a  bona  fide  sale,  if  any 
such  has  taken  place,  are  questions  which  I 
also  consider,  as  open  for  the  decision  of 
the  Chancellor,  if  required.  It  would  seem 
to  me,  however,  as  at  present  advised,  that 
if  the  limitation  was  good,  by  the  rules  of 
law,  the  right  thereby  created  would  not 
yield,  either,  to  the  claim  of  creditors  or 
purchasers.  But,  on  this  point,  I  give  no 
decided  opinion. 
I  have  now  gone  through,  or  touched 
upon  such  points  in  the  case,  as  ap- 
343  peared  to  me  necessary  *to  be  noticed. 
There  is  yet  one  part  of  the  Chancel- 
lor's decree,  which  I  could  have  wished  had 
not  been  made.  I  mean  the  reference  to  a 
commissioner  to  ascertain  the.  profits  of  the 
slaves.  We  have  no  precedents,  either  of 
the  Courts  of  England,  or  this  country,  to 
guide  us.  In  the  former  country,  indeed, 
no  such  case  could   occur ;  because   slavery 
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IS  not  there  tolerated ;  and,  in  this  country, 
I  believe,  no  instance  can  be  produced  of 
profits  being  adjudgea  to  a  person  held  in 
slavery,  on  recovering  his  liberty.  Among 
a  thousand  cases  of  palpable  violations  of 
freedom,  no  jury  has  been  found  to  award, 
and  no  court  has  yet  sanctioned  a  recovery 
of  the  profits  of  labour,  during  the  time  of 
detention.  Yet  it  must  be  admitted,  that 
jnries  are  often  excellent  Chancellors.  But 
this  is  not  a  palpable  violation  of  freedom. 
To  say  the  least,  it  is  a  very  nice  question, 
whether  these  plaintiffs  be  entitled  to 
freedom  or  not?  And  ought  the  court,  in 
such  a  doubtful  case,  to  award  that,  which 
the  whole  equity  of  the  country,  flowing 
through  a  thousand  channels,  has  not  yet 
awarded,  in  a  single  instance?  It  seems  to 
be  a  solecism,  to  award  ordinary  profits  to 
recompence  the  privation  of  liberty ;  which, 
if  it  is  to  be  recompenced,  the  power  of 
money  cannot  accomplish. 

But  what,  with  me,  is  decisive  on  this 
point,  is  this,  that  as,  in  my  opinion,  all 
the  children  bom  of  the  female  negroes,  in 
question,  since  the  passage  of  the  act  of 
1782,  are,  and  were  thenceforth  entitled  to 
freedom  by  birth,  the  burthen  of  rearing 
such  persons,  during  their  infancy  (which 
must  be  borne  by  the  legatees,)  will  form 
perhaps  not  an  unreasonable  offset  against 
the  profits  of  those,  who  were  capable  of 
gaining  profits  by  their  labour. 

I  have  thus  endeavoured  to  make  known 
the  grounds  upon  which  my  opinion  is 
founded.  I  entirely  concur  in  the  result  of 
the  Chancellor's  decree,  except  in  the 
344  particulars,  in  which,  I  *have  already 
stated  my  opinion  to  be  different. 
As  it  is  the  policy  of  the  country  to  au- 
thorize and  permit  emancipation,  I  rejoice 
to  be  an  humble  organ  of  the  law  in  decree- 
ing liberty  to  the  numerous  appellees  now 
before  the  court.  And  this  upon  grounds, 
as  I  suppose,  of  strict  legal  right,  and  not 
upon  such  grounds,  as,  if  sanctioned  by  the 
decision  of  this  court,  might  agitate  and 
convulse  the  Commonwealth  to  its  centre. 
The  general  outlines  and  substance  of  the 
decree,  which  I  think  should  be  made  in 
this  case,  are  as  follows. 

That  whensoever,  and  as  soon  as  the  ap- 
pellee Robert   Pleasants  or   any    other  re- 
sponsible person    or    persons,    shall    under 
the  direction  of  the  High  Court  of  Chancery 
enter  into  bond  with  sufficient  securities  in 
such  Court   or  Courts  under   such   penalty 
or  penalties,    as  the    said    High    Court  of 
Chancery    shall   direct,    with   condition  to 
indemnify  and  save   the  public    harmless, 
with   respect    to    all    such  of  the  slaves  in 
question  as  were  in  esse,  at  the  time  of  the 
passage  of    the    act    of     1782,  authorising 
emancipation,  and   shall   be  deemed  to  fall 
within  the  provisions  of  that  act,    relative 
to  old  age  and  infirmity,  with  an  exception 
however,  with  respect   to   such  indemnity, 
as  to  such   of  the   said  slaves  as  may  be 
under  the  age  of  thirty  and  may  be  deemed 
infirm,  for  the   period  or  periods  of  time  it 
may  respectively  require  them  to  accomplish 
the  said    age    of  thirty  years,  and  during 
which  they  will  remain,  at  the  proper  charge 
of  the  legatees  or   holders  under   the    will 
or  wills,  in  question.     Or  whensoever,   and 
as  soon  as  the  I/egislature  of  this  Common- 


wealth shall,  if  it  ever  shall  remit  the  in- 
demnity above  supposed,  necessary  to  be 
given.  And  when,  in  addition  in  either 
case,  it  shall  appear  to  the  satisfaction  of 
the  said  High  Court  of  Chancery,  either 
that  there  are  no  legal  and  subsisting  debts 
of  the  said  John  Pleasants  the  testator,  or 
that  being  so,    a    sufficient   fund  has 

345  *been  raised,  by  the   common    labour, 
of    th^   said   slaves   to  discharge  the 

said  debts,  which  in  that  event,  saving  the 
right  of  the  legatees  as  aforesaid,  the  said 
Robert  Pleasants  or  any  other  trustee  to 
be  appointed  by  the  said  court  are  authorised 
to  do;  and  if  it  shall  be  found  that  the  tes- 
tator Jonathan  Pleasants  possessed,  at  his 
death,  any  slave  or  slaves  other  than  those 
derived  under  the  will  of  the  said  John  and 
now  in  question,  then  a  like  provision  to 
be  extended  to  them  in  respect  of  his  the 
said  Jonathan's  proper  debts,  if  any;  it 
shall  be  the  duty  of  the  said  High  Court  of 
Chancery  to  emancipate  and  set  free  the 
said  slaves  respectively;  subject  neverthe- 
less to  the  rights  of  the  legatees  and  those 
claiming  under  them  to  their  labour,  until 
they  shall  severally  have  attained  the  age  of 
thirty  years,  in  like  manner  and  to  all  in- 
tents and  purposes,  as  if  they  had  been  re- 
spectively emancipated,  conformably  to  the 
said  act.  But  if  such  indemnity  be  given  • 
or  remitted,  as  the  case  may  be,  within  a 
reasonable  time,  to  be  adjudged  of  by  the 
said  Court,  it  shall  in  that  event  be  lawful, 
for  the  said  Robert  Pleasants  or  any  other 
trustee  or  trustees  to  be  appointed  by  the 
said  Court  to  possess  the  whole  of  the  said 
slaves  (subject  as  aforesaid)  in  trust,  to 
raise  a  sufficient  fund  to  answer  or  procure 
the  said  indemnity  and  satisfy  the  debts, 
if  any,  as  is  aforesaid ;  and  as  soon  as  those 
purposes  are  accomplished,  in  the  opinion 
of  the  said  Court,  it  shall  have  power  and 
is  hereby  directed  to  manumit  the  said 
slaves,  subject,  as  is  aforesaid,  in  the 
manner  above  directed;  adopting  and  pur- 
suing, in  either  case,  such  measures  as  are 
provided  by  the  said  act  of  1782,  as  far  as 
may  be,  for  preserving  the  evidences  of 
their  title  to  freedom.  Provided,  that  noth- 
ing, herein  contained,  shall  be  construed 
to  extend  to  any  of  the  slaves,  in  question, 
born  since  the  passage  of  the  act  of  1782, 
and  who  are  entitled  to  freedom,  by  birth 
and  not  by  emancipation.  Nor  to  the  para- 
mount   titles    set    up,    by    Elizabeth 

346  Pleasants  and   Daniel  Teasdel,  *to  a 
part    of    the  said  slaves.     Nor  to  the 

question,  whether  the  said  slaves  are  liable 
to  pay  the  debts  of  the  original  legatees, 
or  those  who  claim  under  them?  Nor,  if 
sold  to  bona  fide  purchasers,  whether,  such 
sale  be  valid  to  bar  the  right  of  liberty  now 
asserted?  Nor  to  bar  or  affect  the  title  or 
titles  of  any  person  or  persons  whatever, 
other  than  the  said  testator  or  testators,  as 
the  case  may  be,  and  those  claiming  under 
them  respectively.  All  which  questions 
ought  to  be  considered,  as  open  and  unde- 
cided, as  if  the  present  decision  had  never 
been  made. 

CARRINGTON,  Judge.    I  concur  with  the 
decree  of  the  Chancellor,    so   far  as  it  goes  ' 
to  overrule  the  demurrers  of  two  of  the  ap- 
pellants.    For     it    was    unquestionably     a 
proper    subject    for    the   interposition  of  a 
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Court  of  Equity,  and  strictly  within  its  ju- 
risdiction. I  am  also  of  opinion  with  the 
Chancellor,  that  the  plaintiff,  neither  as 
heir  at  law,  executor,  or  trustee,  could  pro- 
ceed, at  law,  as  for  a  condition  broken :  He 
having  parted  with  his  powers,  by  his 
own  assent  and  distribution  of  the  slaves 
amongst  the  legatees. 

But  I  differ  widely  from  th^  Chancellor 
with  respect  to  the  exercise  of  his  jurisdic- 
tion. Perhaps,  I  do  not  understand  the 
principles  and  reasoning,  upon  which,  he 
founds  his  decree ;  but  the  result  is,  clearly, 
contrary  to  both  law  and  Equity. 

It  is  contrary  to  law ;  because  he  has  not 
preserved  the  principles  of  the  only  law 
giving  owners  power  to  emancipate.  It  is 
contrary  to  Equity,  because  it  either  fixes, 
on  the  public,  a  certain  expense,  or  leaves  a 
number  of  these  people  to  starve,  for  want 
of  subsistence. 

Until  the  year  1748,  every  owner  of  a  slave 
had  a  right  to  emancipate  him,  upon  the 
principle  of  having  a  right  to  dispose  of 
his  own  property  as  he  pleased ;  but  the 
Legislature,  conceiving  that  inconveniences 
arose  therefrom,  passed  a  law  to  prevent 
the  manumission  of  slaves,  except  for 
347  ^meritorious  services,  to  be  judged  of 
by  the  executive.  Which  law  re- 
mained unaltered,  until  the  year  1782 ;  when 
the  act  passed  allowing  emancipation  upon 
condition  that  the  public  is  indemnified 
against  loss  and  expense.  This  is  still  the 
law,  and  ought  to  have  been  attended  to  by 
the  Chancellor  in  forming  his  decree. 

I  perceive  no  difficulty  in  ascertaining 
the  meaning  and  intention  of  both  the  tes- 
tators; who  discover  a  strong  desire  to 
emancipate  their  slaves  immediately  on 
their  deaths.  But  as  the  then  existing  laws 
would  not  permit,  they  did  all  they  could 
towards  effecting  it,  by  directing,  that  it 
should  be  done,  as  soon  as  the  laws  would 
authorize  it;  and,  in  the  mean  time,  mak- 
ing temporary  devises  of  them  amongst 
their  children  and  friends,  with  a  positive 
condition  annexed,  that  the  different  dev- 
isees should  liberate  them,  as  soon  as  by 
law  it  should  be  allowable,  on  their  re- 
spectively attaining  to  the  age  of  thirty 
years.  Which  period  was  probably  fixed 
upon,  with  a  view  to  the  labour  of  the 
slaves  affording  some  compensation,  for 
the  trouble  and  expense  of  taking  care  of 
the  aged  or  infirm,  and  rearing  the  chil- 
dren. 

The  question,  then,  is,  whether  these  de- 
vises are  sustainable?  I  hold  that  they  are ; 
and  not  liable  to  the  rule  respecting  chattel 
interests,  limited  on  more  remote  con- 
tingencies, than  the  law  allows.  For  the 
subjects  of  the  devises  are  different;  inas- 
much as  in  the  devise  of  chattels,  property 
only,  is  concerned ;  but  liberty  is  devised 
in  this  case.  Both  sacred  rights  indeed ; 
but  the  rules  of  limitation  not  necessarily 
the  same  with  regard  to  them. 

In  point  of  fact,  the  contingency  actually 
happened,  within  a  very  small  space  of 
time.  For,  within  six  years,  from  the  date 
of  Jonathan  Pleasants'  will,  a  law  was 
passed  enabling  owners  to  emancipate  their 

slaves. 
348         *But,  by  this  law,    the  owner,  who  i 
would  manumit  his  slaves,  must  giVe  I 


security  to  indemnify  the  public,  against 
the  expense  of  supporting  such  as  are  aged, 
infirm,  or  infants.  A  provision  which  the 
decree  has  not  attended  to,  although  it  cer- 
tainly, ought  not  to  be  overlook^.  But  I 
do  not  think,  that  the  holders,  in  the  pres- 
ent case,  should  be  compelled  to  give  it 
themselves.  On  the  contrary,  I  think  the 
emancipation  should  be  upon  the  condi- 
tion, that  the  present  friend  of  the  appel- 
lees, or  some  other  person  or  persons,  will 
procure  the  security  required  by  law.  Which 
will  be  consistent  with  the  conduct  of  the 
Legislature  in  two  recent  instances; 
namely,  in  the  case  of  Mayo's  slaves,  in 
which  the  executors  were  by  an  order  of 
the  Court  of  Chancery,  founded  on  the  law 
of  1787  for  emancipating  those  slaves,  di- 
rected to  reserve  funds  enough  for  the 
purpose.  The  other  case  was  that  of  More^ 
man's  slaves.  In  which  case,  the  act  of 
Assembly,  for  emancipating  of  them,  di- 
rects, in  so  many  words,  that  the  executor, 
or  some  other  person,  should  be  bound  to 
indemnify  the  public. 

Having  mentioned  my  opinion  upon  the 
general  question  concerning  emancipation, 
I  shall  now  state  what  I  conceive  to  be  the 
periods,  at  which,  the  appellees  will  be  re- 
spectively entitled  to  their  freedom,  upon 
the  conditions  just  explained.  I  think  they 
are  to  be  emancipated  in  the  following  order. 
That  is  to  say,  all  those  now  above  the  age 
of  thirty  years  immediately ;  and  the  in- 
crease of  mothers  above  the  age  of  thirty, 
at  the  term  of  the  birth  of  the  child,  are 
also  to  be  emancipated  immediately.  But 
those  born  of  mothers,  not  thirty  years  of 
age  at  the  birth  of  the  child,  are  not  to  be 
liberated,  until  they  arrive  at  the  age  of 
thirty;  and  the  same  rules  are  to  be  ob- 
served, with  respect  to  their  progeny, 
born,  during  the  servitude  of  the  mothers. 
Which  seems  to  me  to  satisfy  the  meaning 
of  the  testators. 

The  decree  for  profits  is  I  think  new  and 
unprecedented.  Besides  the  account, 
349  when  the  *reductions  for  the  trouble 
and  expense  of  taking  care  of  the  aged 
and  infirm,  and  for  rearing  of  the  children 
is  made,  would  probably  yield  very  little. 
Under  every  point  of  view,  therefore,  I  am 
against  the  account ;  and  think  the  decree 
should  be  corrected  in  that  respect  likewise. 

Some  other  alterations  are  wanting  still. 
For  all  the  defendants  have  not  been  fully 
heard.  Two  demurred,  and  as  to  them  the 
cause  was  properly  heard.  But  the  cause 
was  not  in  a  proper  situation  to  be  heard 
as  to  Elizabeth  Pleasants ;  and,  in  the  case 
of  Ned,  there  was  no  answer,  nor  the  bill 
taken  for  confessed,  after  the  proper  previ- 
ous steps.  Therefore,  I  think,  that,  as  to 
those  parties,  the  cause  should  go  back  to 
the  Court  of  Chancery,  in  order,  that  the 
proper  proceedings  may  be  had  therein  with 
respect  to  them ;  so  that  they  may  have  an 
opportunity  of  supporting  their  titles,  if 
they  can  do  so. 

Besides  no  attention  has  been  paid  to 
creditors. 

Although  it  may  not  be  the  case,  yet  it 
is  possible,  that  John  and  Jonathan  Pleas- 
ants owed  debts,  which  are  still  unpaid.  If 
there  be  any  such  creditors  their  rights 
should  be  secured. 


338 


2  CALL 


PleBASANTS  V,  Pl^BASANTS. 


350-362 


The  holders  of  the  slaves,  may  owe  debts ; 
and  it  is  expressly  said  to  have  been  the 
case  of  LfOgan.  Perhaps  too  some  of  them 
may  have  been  mortgaged,  or  sold  to  inno- 
cent purchasers,  upon  the  faith  of  posses- 
sion, and  apparent  ownership  in  the 
legatees.  Now,  although  I  will  not  say,  at 
present,  whether  the  debts  and  contracts 
of  the  legatees  ought  or  ought  not  to  affect 
the  slaves,  because  the  case  is  not  before 
me,  yet  the  door  should  not  be  shut  to  en- 
quiry, and  such  creditors  and'  purchasers 
excluded  from  shewing,  if  they  can,  that 
they  have  an  equitable  lien." 

Upon  the  whole,  I  think  the  decree  should 
be  reversed ;  and  a  new  one  entered,  con- 
formable to  the  opinion,  which  I  have  de- 
livered. 

350  ♦PENDLETON,      President.       On 
mature  consideration,  I  am  of  opinion, 

that  the  suit  in  Chancery  cannot  be  sus- 
tained upon  the  ground  of  the  appellees 
claim  as  heir  at  law  to  take  the  slaves  for 
the  condition  broken,  it  being  the  practice 
of  that  court  to  relieve  against,  forfeitures 
and  not  to  aid  or  enforce  them.  Neither 
will  his  claim,  as  executor,  have  that  effect ; 
because,  having  long  since  assented  to  the 
several  legacies  and  bequests  of  these 
people,  he  had  fully  executed  his  power 
over  the  subject.  At  the  same  time,  these 
characters  furnish  a  commendable  reason 
for  his  stating  the  case  of  these  paupers  to 
the  court ;  and  it  ought  to  be  heard  and  de- 
cided upon,  without  a  rigid  attention  to 
strict  legal  forms,  since  it  can  be  done, 
without  material  injury  to  the  other  parties. 

And  upon  a  view  of  the  case,  I  am  of 
opinion,  that  the  paupers  are  not  legally 
emancipated  under  the  wills  of  the  testators 
and  the  several  acts  of  Assembly ;  but  if 
they  are  entitled  to  relief,  at  all,  it  is  on 
the  ground  of  a  trust  created  by  the  wills, 
that  their  manumission  should  take  place, 
upon  a  contingent  event,  which  it  is  al- 
leged has  essentially  happened,  but  re- 
quires an  act  to  be  done  by  the  possessors, 
who  refuse  to  perform  it,  and  a  Court  of 
Equity  can,  alone,  enforce  the  execution  of 
the  trust,  or  make  the  necessary  arrange- 
ments therein ;  and  therefore,  that  there  is 
no  error  in  so  much  of  the  decree,  as  over- 
rules the  demurrers  of  the  appellants  Mary 
Logan,  Isaac  Pleasants  and  Samuel  Pleas- 
ants jr.  for  want  of  jurisdiction. 

But,  as  the  cause  was  only  set  for  hearing 
or  the  demurrers,  and  not  on  the  answers 
and  exhibits,  it  would  seem,  that,  regularly, 
that  court  could  not,  in  that  state  of  the  pro- 
ceedings, have  proceeded  to  a  hearing  and 
decree  upon  the  merits:  Nevertheless,  upon 
the  principle,  before  stated,  of  not  adher- 
ing to  strict  form,  in  this  pauper  case 
where  essential   justice  can  be  done ; 

351  (since  *the    answers    of    these    three 
defendants    put    their    defence    upon 

the  wills  and  acts  of  Assembly,  without 
alleging  any  facts  to  influence  their  con- 
struction, and  the  counsel,  on  both  sides, 
have  argued  the  merits,  at  large, )  the  court 
have,  in  this  case,  for  convenience,  without 
meaning  to  fix  a  precedent,  considered  and 
determined  the  general  question ;  leaving, 
however,  the  claims  of  Elizabeth  Pleasants 
and  Daniel,  Teasdale  to  part  of  the  paupers, 
under  titles  paramount  to  the   will  of  John 


Pleasants,  and  the  question,  how  far  those 
in  the  possession  of  Mary  Logan  shall  be 
liable  to  the  debts  of  her  husband,  open  for 
discussion  in  the  Court  of  Chancery,  upon 
proper  statements  of  the  facts,  and  exhibits 
relative  thereto;  which  they  are  to  be  at 
liberty  to  introduce  in  that  Court 

Although  the  testators,  at  the  time  of 
making  their  respective  wills,  had  not  power 
to  manumit,  and  if  they  had  devised  them 
upon  condition  that  the  devisees  should 
emancipate  them  immediately,  the  condi- 
tion, being  unlawful,  would  have  been  void, 
and  the  property  vested;  yet  a  condition, 
that  they  should  become  free  when  the  law 
would  permit  it,  was  not  of  that  sort. 

To  consider  this  freedom  in  the  light  of 
a  limitation  of  the  remainder  of  a  chattel, 
upon  a  contingent  event,  it  would  seem  to 
assimilate  to  the  case  of  such  remainder, 
limited  over  upon  a  general  dying  without 
issue,  and  therefore,  void;  since  the  Leg- 
islative permission  might  never  be  given : 
might  be  afforded  one  hundred  years  after ; 
or  at  any  earlier  period.  And  the  will  in 
the  other  case,  is  allowed  to  be  the  rule  of 
judgment,  unaltered  by  the  event,  although 
the  dying  without  issue  shall  happen  in  a 
reasonable  time ;  all  being  involved  in  one 
fate.  But  I  am  of  opinion,  that  it  would  be 
too  rigid  to  apply  that  rule,  with  all  its 
consequences,  to  the  present  case ;  and  that 
a  reasonable  principle  ought  to  be  adopted, 
to  suit  its  peculiar  circumstances ;  which 
is,  that,  if  the  event  happens  whilst  the 
slaves  remain  in  the  possession 
352  *of  the  family,  without  change  by 
the  intervention  of  creditors  or  pur- 
chasers, since  the  contending  parties  would 
be  those  whose  interests  had  been  con- 
templated by  the  testators,  the  bequest 
ought  to  take  place :  But  that  the  case  of 
such  intervening  claims,  not  being  in  the 
view  of  the  testators,  it  ought  to  be  consid- 
ered, how  far  they  should,  in  equity,  prevent 
the  devise  of  the  manumission  from  taking 
effect.  So  far  therefore,  as  concerns  the 
family,  I  should  have  had  no  difficulty, 
in  decreeing  in  favour  of  the  paupers,  if 
the  wills  had  directed  a  general  emancipa- 
tion, when  permitted,  and  the  Legislature 
had  permitted  it,  without  any  condition 
annexed  to  It. 

The  difficulty  arises  from  the  testators 
not  having  directed  a  general  manumission, 
when  permitted  by  law ;  but  a  limited  one, 
directing  all  future  generations  of  these 
people,  born  whilst  their  mothers  were  un- 
der thirty,  to  serve  to  that  age:  founded 
no  doubt,  upon  a  consideration  of  the  in- 
terest of  his  family,  and  that  of  the  slaves. 

On  this  middle  state  the  Legislature  have 
not  declared  their  will ;  except  in  a  case, 
which  assimilates  to  this,  namely,  that  of 
mulattoes,  the  descendants  of  a  free  white 
woman  by  a  negro;  all  of  whom,  born 
whilst  the  mother  was  under  thirty  one 
years  of  age,  were  to  serve  to  that  age,  in 
all  generations,  by  an  act  passed  at  an  early 
period,  and  continued  in  force  until  1764, 
when  it  was  repealed ;  which  is  not  conclu  • 
sive,  as  to  their  will,  upon  the  present  sub- 
ject. On  the  other  hand  the  Legislature 
have  permitted  a  voluntary  unlimited  eman- 
cipation, but  annexed  a  condition,  that  the 
person  liberating  shall   support  and  main- 
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tain  all  such,  as  in  the  judgment  of  the 
Court  are  not  of  sound  mind  or  body  or 
above  45,  or  males,  under  the  age  of  21, 
and  females,  under  18;  to  be  levied  upon 
him,  or  his  estate,  by  order  of  the  court  in 
case  of  neglect  or  refusal.  On  these  terms 
the  testators  have  not  declared    their 

353  minds,  whether  *they  would,  or  would 
not,  have  compelled   the  devisees    to 

emancipate,  subject  to  them. 

Under  this  difficulty ;  the  Court  endeav- 
ored to  model  a  decree,  to  effect  the  purpose 
of  the  paupers,  without  essentially  violat- 
ing the  wills  or  the  laws;  and  was  of 
opinion,  that  the  limited  manumission,  ac- 
cording to  the  modifications  in  the  wills  of 
the  testators,  could,  alone,  take  place  and 
be  decreed;  and  would  have  found  no  diffi- 
culty in  making  such  a  decree,  from  the 
silence  of  the  legislature,  on  such  a  state 
of  servitude  (since  it  might  in  future  act 
upon  the  subject,  and  either  continue  or 
discontinue  it,)  but  had  insuperable  diffi- 
culty upon  the  terms  imposed  by  the  law ; 
which  may  be  important.  The  person  em- 
powered to  emancipate,  had  an  opportunity 
of  judging,  whether  he  would  do  the  act 
upon  that  condition?  In  the  present  case, 
the  devisees,  the  legal  proprietors,  oppose 
the  manumission,  and  the  question  is, 
whether  the^*  shall  be  compelled,  under  the 
wills,  to  do  the  act,  be  subject  to  new  hard- 
ships, not  imposed  on  them  by  the  wills, 
and  on  which  no  person  can  say,  what  would 
have  been  the  decision,  had  the  testators 
contemplated  the  subject? 

On  Moremans  will  an  act  passed  in  1787, 
reciting  his  will  in  1778,  by  which  he  de- 
vised certain  slaves  by  name  to  each  of  the 
different  legatees  to  enjoy  their  labor;  the 
males  to  21,  the  females  to  18,  and  then  all 
to  be  free;  except  some,  devised  to  his 
wife,  which  she  was  to  have  for  life,  and  then 
they  were  to  be  free ;  and  except  another 
parcel,  who  were  to  be  immediately  free. 
The  act  divides  them  into  four  classes. 

1.  Those  who  were  between  21  and  45. 

2.  Those  devised  to  the  mother  then  dead : 
which  two  classes,  were  to  be  immediately 
free,  as  if  born  so;  and  their  increase  were 
also  to  be  free. 

3.  All  under  21    and    18   were  to  be  free, 

when  they  attained  those  ages,    and 

354  the  increase  of  those  *to  be  free  at  a 
future    period,    were   to   be  free  with 

the  parents. 

4.  Those  above  45,  to  be  free,  when  John- 
son the  executor,  or  any  other  should  enter 
into  bonds,  with  approved  security  to  the 
County  Court,  with  condition  that  they 
should  not  become  chargeable  to  the  public. 
This  was  in  spirit  pursued  by  a  majority  of 
the  Court;  and  a  decree  has  been  formed, 
to  the  following  effect. 

''The  court  is  of  opinion,  that  thex'e  is 
no  error  in  so  much  of  the  decree  of  the  said 
High  Court  of  Chancery  as  overruleth  the 
demurrers  of  the  appellants  Mary  Pleasants, 
Isaac  Pleasants  and  Samuel  Pleasants 
junior  for  want  of  jurisdiction  in  the  said 
court,  but  that  there  is  error  in  some  of  the 
principles  on  which  the  decree  upon  the 
merits  is  founded  and  part  of  the  reason- 
ing, thereupon,  is  not  approved  by  this 
court:  Therefore  it  is  decreed  and  ordered 
that  so  much  of   the   said    decree    as   over- 


ruleth the  said  demurrers,  be  affirmed,  and 
that  the  residue  of  the  said  decree  be  re- 
versed. And  this  court,  proceeding  to  make 
such  decree  as  the  said  High  Court  of 
Chancery  should  have  pronounced,  is  of 
opinion,  that  altho'  the  testators,  at  the 
time  of  making  their  respective  wills,  had 
not  power  to  manumit,  and  if  they  had  de- 
vised them  upon  condition  that  the  devisees 
should  emancipate  them  immediately,  the 
condition,  being  unlawful,  would  have  been 
void,  and  the  property  vested;  yet  the  con- 
dition that  they  should  become  free  when 
the  law  would  permit  it,  was  not  of  that 
sort.  That  to  apply  the  rule  respecting 
the  limitation  of  the  remainder  of  a  chattel 
upon  too  remote  a  contingency,  with  all  its 
consequences,  to  the  present  case,  would  be 
too  rigid,  but  that  a  reasonable  principle 
ought  to  be  adopted  to  suit  its  peculiar  cir- 
cumstances; which  is  this,  that  if  the 
event  happens  whilst  the  slaves  remain  in 
the  possession  of  the  family,  without  change 

by    the     intervention     of     creditors 
355      *or  purchasers,  since  the  contending 
parties  would  be  those  whose  interest 
had  been  contemplated  by  the  testators,  the 
bequest  ought  to  take  place;  but   that  the 
case  of  such  intervening  claims,  not  being 
in  the  view  of  the   testators,  it  ought  to  be 
considered    how    far   they  should  in  equity 
prevent  the  devise  of  the  manumission  from 
taking  effect.     So  far  therefore  as  concerns 
the  family,    the    court  would  have  had  no 
difficulty    in    decreeing    in    favour   of    the 
paupers,  if  the  wills  had  directed  a  general 
emancipation,  when  permitted,  by  law,  and 
the    Legislature    had  permitted  it,  without 
any    condition    annexed ;    but    a    difficulty 
arises   from   the    testators    not   having  di- 
rected a  general  manumission,  when  allowed 
by    law,    but   a  limited  one,  directing  that 
all  future  generations  of  these  people,  t>orn 
whilst    their   mothers    were    under    thirty, 
should  serve  to  that  age;  founded,  no  doubt, 
upon  considerations  of  the  interest   of    his 
family,  and  that  of   the    slaves;  on    which 
middle  state  the   Legislature   have   not  de- 
clared their  will ;  and  on  the  other  hand  the 
Legislature    have   permitted    an  unlimited 
emancipation  but  annexed   a  condition  im- 
posing upon  the  person   liberating,  certain 
terms  for  the  sake  of   the    community,    of 
which  the  persons  making  voluntary  manu- 
missions might  judge,  whether  they  would 
do  the  act  upon  these   terms,   and  use  their 
pleasure,    and   on  these  terms  the  testators 
have  not  declared  their  minds,  whether  they 
would  or  would  not  have  compelled  the  dev- 
isees against  their  inclination,  to  emanci- 
pate subject  to  them.     Under  this  difficulty 
the  court  endeavoured  to  model  a  decree,  to 
effect  the  purpose   of  the   paupers,  without 
essentially   violating   the    wills;  and    is  of 
opinion  that  the   limited  manumission  ac- 
cording to  the  modifications  in  the  wills  of 
the    testators,   can  alone  take   place  and  be 
decreed,    and    that    the   terms  for  securing- 
the  public  against   the   maintenance  of  the 
aged     or     infirm,     cannot     be     equitably 

imposed  upon  the  devisees.  It  is. 
356      *theref ore  further  decreed  and  ordered 

that  all  the  slaves  of  which  the  testa- 
tors were  possessed  as  their  property  at  the 
time  of  their  respective  deaths  not  subjected 
to  the  claims  of  the  creditors  or  purchasers 
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before  stated,  and  who  are  now  above  the 
age  of  forty-five  years  and  their  increase 
born  after  their  respective  mothers  had  at- 
tained the  a^e  of  thirty  years  (so  soon  as 
Robert  Pleasants  the  executor,  the  several 
trustees,  or  any  other  person  shall  in  the 
courts  of  the  several  counties  in  which  the 
said  slaves  respectively  reside  enter  into 
bonds  with  approved  sureties  payable  to  the 
Justices  then  sitting^  in  each  court,  and 
their  successors,  with  condition  that  the 
said  slaves  shall  not  become  chargeable  to 
the  public,  or  enter  into  one  such  bond  for 
the  whole  in  the  General  Court,)  and  all 
such  as  are  now  above  thirty  and  under  the 
age  of  forty-five  years  immediately  shall 
be  emancipated  and  set  free  to  all  intents 
and  purposes,  in  like  manner  as  if  they  had 
been  born  free,  and  that  all  who  are  now 
under  the  age  of  thirty,  and  whose  mothers 
had  not  attained  that  age  at  their  birth ; 
and  all  their  future  descendants,  born 
whilst  their  mothers  are  in  such  service, 
do  serve  their  several  owners  until  they 
shall  respectively  attain  the  age  of  thirty 
Years,  and  then  be  in  like  manner  free;  and 
when  their  freedom  shall  severally  take 
effect  according  to  this  decree,  there  shall 
be  delivered  to  each  of  them,  by  their  re- 
spective masters  or  mistresses,  a  certificate 
written  or  printed,  attesting  their  freedom, 
in  such  form  as  shall  be  directed  by  the 
said  High  Court  of  Chancery.  That  no  ac- 
count ought  to  be^taken  of  profits,  it  being 
unusual  in  such  cases,  and  less  reasonable 
in  this  very  difficult  one.  And  the  cause 
is  remanded  to  the  said  High  Court  of 
Chancery  for  a  state  to  be  taken  of  the 
present  condition  of  the  several  persons, 
and  their  rights  ascertained,  according  to 
the  principles  of  this  decree ;  also  for  fur- 
ther proceedings  to  be  had,    respecting  the 

claims  of  Elizabeth  Pleasants  and 
357     *Daniel  Teasdale  to  part  of  the  slaves, 

under  titles  paramount  to  the  will  of 
John  Pleasants,  and  the  claim  of  the  cred- 
itors of  Charles  Logan,  upon  proper  state- 
ments of  the  facts  and  exhibits  relative 
thereto;  which  they  are  to  be  at  liberty  to 
introduce  in  the  said  court." 


Braxton  v.  Andrews. 

[April  Term,  IBOa] 

Appeal— Scire  Facias  to  Revlva*— Case  at  Bar  —If  the 

appellant  dies,  and  no  person  will  administer  on 
bis  estate,  so  that  the  court  orders  the  Serjeant  to 
take  possession  of  it.  no  scire  facias  to  revive 
tbe  appeal,  lies  against  the  Serjeant. 

Braxton  appealed,  from  the  Court  of 
Chancery,  to  this  court;  and  then  died.  As 
00  person  would  take  administration  on 
his  estate,  it  was  committed,  by  the  Hus- 
tings Court,  to  the  Serjeant  of  the  city, 
ag:reeable  to  the  act  of  Assembly.  Rev. 
Cod.  176,  sect.  61. 

A  scire  facias,  was  moved  for  against 
the  Serjeant,  to  revive  the  appeal. 

The  court  thought  it  was  a  case  not  pro- 
vided for,  by  the  act  of  Assembly.  And 
nothing  was  taken  by  the  motion. 

N.  B.  The  cause  lay  over  for  several 
terms;  and,  at  length,  was   finally  abated. 

*See  monographic  note  on  "Appeals." 
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Consiffoeet— Sale  on  Credit.— A  consignee,  who  re- 
ceives no  orders  to  the  contrary,  may  sell  on  the 
customary  credit  of  the  place. 

Same— Executors  oft— Liability.— The  executors  of 
a  consiffnee  will  not  be  liable  for  outstandiner 
debts,  unless  there  be  srro.s8  necrlifence. 

Same— Same— Same— Evidence  of  Due  Diligence.— 
And  the  appointment  of  a^rents  to  collect  is  prima 
facie  evidence  of  due  diligence.  So  that  the  con- 
signor must  afterwards  prove  the  netliffence. 

Evidence— Defective  as  to  Particular  Item— Decree.— 
Where  the  evidence  was  defective  as  to  a  particu- 
lar item,  no  decree  as  to  that  item  was  made. 

Interest— Unliquidated  Accounts— Interest  not  de- 
mandable  on  an  unliquidated  account. 

Specie— Nature  of  during  War.— Specie  during:  the 
war.  was  not  an  article  of  currency,  but  a  commod- 
ity at  market:  and  items  of  specie,  advanced 
durinflr  that  period,  should  be  extended,  at  the 
value,  at  the  time  of  the  advance  made. 

This  was  an  appeal  from  a  decree  of  the 
High    Court   of    Chancery,    where    Curzen 

^The  above  case  was  accidentally  omitted,  in  pub- 
llshinflT  tbe  cases  of  the  October  Term  1799.  It  is 
therefore  in.serted  now. 

tPactor— Agent  to  Collect  Debts.— An  aerent  merely 
for  coUectiner  debts,  is  not  to  be  considered  a  factor 
within  the  meaningr  of  the  Virfirinia  act  of  limita- 
tions.   Hopkirk  v.  Bell.  8  Cranch  454. 

Consignee -Authority  to  Pawn.— A  consignee  of 
ffoods  may  dispose  of  them  in  the  way  of  trade  ;  but 
he  cannot  pawn  them  for  his  own  benefit,  so  as  to 
devest  the  property  of  the  consignor.  Skinner  v. 
Dodge,  4  H.  &  M.  432.  See  Hewes  v.  Doddridge,  I 
Roh.  143.  .     .  « 

Commission  Merchant— Extension  of  Time  of  Pay- 
ment.—A  commission  merchant  who  sells  produce 
consigned  to  him.  ou  a  credit,  and  afterwards  ex- 
tends that  credit  without  the  assent  of  the  principal, 
is  responsible  for  the  loss  which  may  be  occasioned 
thereby.  Hairston  v.  Medley.  1  Qratt  W.  See  also, 
Johnson  v.  O'Hara,  5  Leigh  456. 

Factor— Buying  Up  Debts  against  Principal.— A  fac- 
tor cannot  buy  up  the  debts  of  his  principal  at  an 
under  rate,  and  claim  credit  for  their  nominal 
amount :  but,  in  such  a  case,  he  will  only  be  allowed 
what  he  actually  paid,  although  the  purchase  was 
made  after  the  factorage  had  ceased,  and  the  prin- 
cipal had  brought  suit  for  an  account.  Alexander 
V.  Morris.  S  Call  89.  _ 

Same— Obedience  to  Orders— Sto|>page  In  Transitu.— 

If  a  factor,  or  agent,  having  sold  goods  belonging 
to  his  principal,  be  ordered  by  him  while  they  are 
yet  in  transitu,  not  to  deliver  them  to  the  buyer,  of 
whose  solvency  doubts  are  entertained,  and  he  de- 
livers them  notwithstanding  such  order,  and  with- 
out demanding  security  for  his  indemnity,  the 
principal  is  entitled  to  an  action  against  him,  in 
case  the  buyer  should  prove  insolvent.  Howatt  v. 
Davis.  5  Munf.  34,  7  Am.  Dec.  681. 
Same— Same— Advances  by  Factor— Reimbursement. 

—In  ordinary  dealings  a  factor  must  obey  his  princi- 
pal's orders  as  to  prices  and  sales,  but  if  he  advances 
on  the  goods  to  the  principal,  and  demands  payment 
of  such  advances,  then,  if  his  advances  are  not 
returned,  he  has  a  right  to  sell  and  reimburse  him- 
self. George  Campbell  Co.  v.  Angus.  91  Va.  438,  22 
S.  E.  Rep.  167. 
Same— Indebtedness  to  Principal— Sale  of  Property.— 

A  factor,  indebted  to  his  principal  at  the  time,  can- 
not sell  the  property  of  the  principal,  to  pay  endorse- 
ments in  the  course  of  his  factorage.  Alexander  v. 
Morris,  8  Call  89. 

Same— Failure  to  Render  an  Account.— In  Deans  v. 
Scriba.  2  Call  41.'),  the  factor's  failure  for  five  years 
to  render  an  account  to  his  principal  of  outstanding 
indebtedness  on  his  account  was  held  to  render  him 
chargeable  with  the  amount  of  such  indebtedness. 

See  generally,  monographic  note  on  "Agencies" 
appended  to  Silliman  v.  Fredericksburg,  etc..  R.  R. 
Co..  27Qratt.  119. 

^Personal  Representatives— Liability  for  Failure  to 
Collect  Debt.— The  principal  case  is  cited  in  foot-note 
to  Tanner  v.  Bennett,  33  Gratt.  251. 

See  monographic  note  on  "Executors  and  Admin- 
istrators" appended  toRosser  v.  Depriest,  5 Gratt.  6. 

i^lnterest  —  Unliquidated  Account.  —  The  principal 
case  is  cited  in  Stearns  v.  Mason,  24  Gratt.  494,  for 
the  proposition  that,  when  accounts  are  unliquidated 
and  disputed  between  the  parties,  interest  ought 
not  to  be  allowed.  .See  Kerr  v.  Love,  1  Wash.  172  ; 
Waggoner  v.  Gray.  2  H.  &  M.  603. 

See  footnote  to  Sklpwlth  v.  Clinch.  2  Call  253  :  and 
monographic  note  on  "Interest"  appended  to  Fred 
v.  Dixon,  27  Gratt  541. 
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brought  a  bill  against  Hollo  ways  exrs. 
stating.  That  in  1780  he  consigned  the 
sloop  Hero's  revenge,  with  her  cargo,  to 
Holloway  at  Petersburg  in  Virginia,  to  be 
disposed  of  by  him;  which  he  did,  some 
time  in  the  ensuing  year,  for  ;f205,072. ;  of 
which  ;^726.  2.  4.,  by  Holloways  own  state- 
ment appears  to  be  due ;  and  that  the  plain- 
tiff is  entitled  to  receive  the  same,  in 
tobacco,  at  £70,  per  cwt.  as  will  appear  by 
Holloways  letter  of  the  19th  of  August  1781. 
That  besides  the  above  balance  the  plaintiff 
claims  an  account  for  800  weight  of  coffee 
part  of  the  said  cargo,  kept  by  himself, 
and  to  be  paid  for  in  tobacco  at  the  same 
rate.  That  the  coffee  was  then  worth  ;f  3720. 
paper  currency.  That,  on  the  18th  of  April 
1781,  Holloway  transmitted  to  the  plaintiff, 
then  resident  in  Baltimore  in  Maryland, 
notes  for  143  hhds.  of  tobacco,  amounting, 
inclusive  of  warehouse  expenses,  to 
;fll8,926.  18.  pretending  that  it  was  re- 
ceived from  the  purchasers  of  the  consign- 
ment. That  the  whole  of  this  tobacco,  was 
shortly  after,  destroyed  by  the  British ;  and 
the  plaintiff  believes  a  considerable  part  of 
it,  being  the  tobacco  of  Holloway  and 
not  of  the  plaintiff,  was  fraudulently 

359  *sent,    when    Holloway    apprehended 
the   British    would   destroy  it.     That 

in  1780,  the  plaintiff,  likewise  consigned 
to  Holloway,  the  schooner  Blossom,  with 
her  cargo;  the  nett  proceeds  of  which 
amounted  to  ;f33461.  16. ;  of  which  the 
plaintiff  has  received  33171  dollars,  conti- 
nental money,  leaving  a  balance  due  the 
plaintiff  of  ;^23510.  10.,  payable  in  tobacco, 
at  £70.  per  cwt.  The  bill  therefore  prays 
an  account,  and  payment  of  the  balance; 
and  for  general  relief. 

The  answer  admits  the  said  sum  of 
;f  7726.  2.  4.  paper  currency,  on  21st  August 
1781,  and  that  the  same  was  payable  in  to- 
bacco at  ;f 70.  per  cwt.  It  also  admits  the 
coffee  to  have  been  on  hand,  upon  the  19th 
of  August  1781 ;  but  refers  to  an  account  to 
shew  how  it  was  disposed  of.  Insists  that 
the  tobacco  notes  remitted,  were  the  property 
of  the  plaintiff,  and  not  fraudulently  sent; 
but  that  they  were  honestly  remitted,  the 
plaintiff  having  then  actually  sent  for  100 
hhds. ;  and,  at  that  time,  that  there  was  little 
or  no  prospect,  that  the  British  would  go  to 
Petersburg.  That  the  cargoes  were  sold  at 
the  customary  credit  of  the  place,  as  no  di- 
rections to  the  contrary  were  given;  and 
there  are  sundry  outstanding  debts,  due 
from  the  purchasers.  That  proper  steps 
have  been  taken  to  collect  the  same,  but 
several  of  the  defendants  have  plead  the  act 
of  limitationn. 

The  Court  of  Chancery  referred  the  ac- 
counts to  a  commissioner;  who  allowed  the 
plaintiff  the  charge  for  the  coffee  and  the 
other  debits;  but  credited  Holloway  for 
the  143  hhds.  of  tobacco  sent;  and  reported 
a  balance  of  ;f 28929.  9.  7.,  payable  in  to- 
bacco, at  ;f70.  per  cwt.  amounting  to  41,328 
lbs.  tobacco,  with  interest,  on  the  whole 
balance,  from  the  1st  of  September  1781 
until  paid.  The  commissioner  refused  to 
make  any  allowance  to  the  executors,  for 
the  outstanding  debts,  there  being,  as  he 
alleged  no  proof  of  proper  steps  taken 
to     collect      them;      and     Holloway 

360  *when  he  rendered   his  accounts  had 
not  excepted  them. 


The  plaintiff  excepted  to  the  report,  for 
having  credited  the  143  hhds.  tobacco. 

The  defendants  also  excepted  to  the  re- 
port. 1.  Because  the  outstanding  debts 
were  not  allowed,  as  the  proper  steps  to 
recover  them,  had  been  taken ;  2.  Because 
the  estate  could  at  most,  only  have  been 
liable  for  actual  ascertained  failures ;  and 
none  such  were  shewn,  on  the  contrary,  in 
one  instance,  that  of  Banister,  the  whole 
dispute  was,  whether  it  should  be  paid  in 
money,  or  the  certificate  given  for  it,  by  the 
public?  for  whose  use  the  commissioner  as 
executor  of  Banister  alleged  it  was  bought. 
3.  Because  the  commissioner  had  debited  the 
defendants  with  the  coffee.  4.  Because  the 
commissioner  had  turned  a  debit  of  20  half 
Johannes,  into  paper  money,  at  140  for 
one,  and  then  recharged  it  in  tobacco  at 
>^70.  per  cwt.  5.  Because  interest  was  al- 
lowed from  September  1781. 

The  Court  of  Chancery  disallowing  the 
plaintiffs  exception,  established  the  credit 
to  the  defendant  for  the  143  hhds  tobacco ; 
and  declared  its  opinion.  That  the  out- 
standing debts  ought  to  be  credited,  if  the 
proper  steps  were  taken  to  recover  them» 
and  they  would  now  give  a  power  of  attor- 
ney to  the  plaintiff  to  collect  them.  That 
the  half  Johannes  ought  to  stand  in  money, 
and  reserving  the  question  of  interest, 
recommitted  the  report  to  the  commis- 
sioner. 

The  commissioner  in  his  second  report  cor- 
rected the  charge  as  to  the  half  Johannes, 
stating  it  at  £A%.  specie;  but  in  other  re- 
spects he  reported  the  balance,  as  in  his 
former  report.  In  his  remarks  he  stated. 
That  the  defendants  had  filed  a  list  of  the 
outstanding  debts,  with  apower  of  attorney 
to  the  plaintiffs  to  collect  them.  That  Hollo- 
way died,  on  the  19th  of  October  1781 ;  soon 
after  which  an  agent  was  appointed  to 
361  manage  *the  estate ;  and  when  he  left 
Petersburg  another  agent  was  ap- 
pointed; both  persons  of  known  ability; 
and  therefore  that  the  defendants  insisted, 
they  had  done  all  that  was  incumbent  on 
them.  That  Banister's  debt  was  for  a  hhd. 
of  rum  bought  for  public  use,  and  that  the 
agent  would  not  accept  of  the  certificate. 
That  the  defendants  had  produced  a  memo- 
randum in  the  hand  writing  of  Stewart,  who 
is  now  dead,  but  was  a  clerk  to  Holloway, 
in  order  to  shew,  that  the  coffee  (with  many 
other  articles)  was  sent  into  the  country, 
out  of  the  way  of  the  enemy ;  and,  as  their 
testator  died  soon  after,  that  they  presume 
it  was  lost. 

Holloway's  letter,  to  Curzen,  of  August 
19th  1781,  says,  he  has  about  800  lbs.  coffee 
on  hand,  of  which  a  bag  is  kept  for  the 
plaintiff  according  to  instructions. 

Stewart's  memorandum  referred  to  in  the 
report  is  headed  as  follows. 

A  list  of  sundry  goods,  lodged  with  sun- 
dry persons  belonging  to  John  Holloway 
deceased  1781. 

And  in  it  is  an  entry  in  these  words. 

*'In  the  hands  of  Baker  and  Blow,  some 
sugar  and  coffee,  at  Wine-Oak,  belonging 
to  Richard  Curzen,  S.  I.  R.  to  be  sent  him." 

And  another  in  these  words. 

^ 'Five  bags  coffee,  belonging  to  Richard 
Curzen,  2  barrels  salt  do.  James  Wilson. 
Sold  John  Pride,  he  says." 
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There  are  various  letters,  accounts  &c.  in 
the  record. 

The  Court  of  Chancery  decreed  the  de- 
fendants to  pay  the  balance,  reported  by 
the  commissioner,  in  the  last  report,  to  be 
dne  to  the  plaintiff,  with  interest  from  the 
1st  of  September  1781,  ^^upon  payment, 
by  the  plaintiff,   to  the  defendants  of 

362  *forty  eight  pounds  of  current  money 
of    Virginia,    for    the    twenty     half 

Johannes  aforesaid,  with  interest  thereupon 
from  the  same  first  day  of  September." 

The  defendants  appealed  to  this  Court. 

Call  for  the  appellants.  Where  a  con- 
signee, who  has  no  orders  to  the  contrary, 
sells  goods  on  the  customary  credit  of  the 
place,  he  is  justifiable  by  the  known  rule  of 
mercantile  law ;  and  therefore  he  is  not  lia- 
ble for  failures  or  accidents  not  arising 
from  his  own  misconduct. 

In  the  present  case,  the  goods  were  sold 
on  the  customary  credit,  and  therefore, 
according  to  the  rule  just  mentioned,  Hol- 
loway  was  not  liable  for  future  losses,  not 
arising  from  his  misconduct;  especially 
as  it  appears,  that  the  plaintiff  actually 
approved  of  what  he  had  done. 

There  is  no  ground  for  imputing  the  sub- 
sequent losses,  if  any  have  taken  place,  to 
the  misconduct  of  the  consignee  or  his  ex- 
ecutors. Not  the  first;  because  the  sales 
were,  chiefly,  made  in  1781,  and  the  debts, 
from  the  situation  of  the  country,  could  not 
be  coQected  during  his  lifetime,  as  he  died 
in  October  1781 ;  and  therefore,  no  blame 
attached  on  him :  Not  the  second ;  because, 
if  some  little  time,  for  the  funeral,  the 
qnalifying  of  the  executors,  their  making 
themselves  acquainted  with  the  testators 
affairs,  and  for  the  inclemency  of  the  sea- 
son, is  allowed,  it  will  be  found,  that  they 
could  not  have  been  in  a  situation,  to  have 
commenced  the  collection,  until  the  spring 
of  1782;  by  which  time  the  six  months  act 
of  limitations  had  barred  the  claims ;  and 
therefore,  no  blame  attaches  on  the  execu- 
tors, either. 

But  the  fault  was  in  the  plaintiff  himself. 

For  the  executors  could  not,  regularly,  have 

proceeded  to  collect,  without  authority  from 

him;  to  whom  the  debts  belonged,  and  who 

might  have  them  collected,  or  not,  as 

363  he   thought    proper.      He    Mid    not, 
give   this   authority   though,  or  call 

for  the  debts.  But  he  ought  to  have 
done  one,  or  the  other;  and  therefore,  if 
there  has  been  any  improper  delay,  it  is 
imputable  to  himself. 

The  executors,  however,  used  as  much 
diligence  as  the  nature  of  things  would 
admit  of.  They  appointed  agents  to  man- 
age the  estate  and  collect  the  debts:  Which 
agents  proceeded  in  the  collection,  as  well 
as  they  could ;  and,  if  they  failed  in  their 
attempts,  it  was  the  misfortune  of  the 
plaintiff,  and  not  the  fault  of  the  executors ; 
who  did  more  than  their  duty  required;  and 
therefore,  instead  of  meeting  with  re- 
proach, they  have  merited  the  thanks  of 
the  plaintiff. 

Bat  it  is,  certainly,  a  proceeding  of  the 
first  impression,  to  attempt  to  subject  the 
execntors  to  a  loss  of  the  debts,  when 
the  consignor  appears  to  have  taken  no 
proper  steps,  to  recover  them.  The  princi- 
ples of  universal  justice  demand,    that   the 


debtor  should  have  been  first  discussed ;  be- 
cause he  might  have  made  satisfaction ;  and 
then  there  would  have  been  no  ground, 
even  in  pretence,  for  complaint  against  the 
consignee  or  his  executors;  who  could,  at 
most,  only  be  liable  for  culpable  negligence. 
But  the  plaintiff  does  not  venture  to  charge 
them  with  any:  Nor,  indeed,  could  he;  for 
he  was,  throughout  1781,  willing,  that  the 
balances  should  remain  in  the  hands  of  the 
debtors. 

It  is  no  argument  to  say,  that  Holloway 
did  not  in  terms  object  to  bad  debts,  when 
he  returned  the  accounts  to  the  plaintiff. 
For  that  was  unnecessary ;  because  the  law 
implied  it.  Besides,  in  his  letter  of  the 
19th  of  August  1781,  he  says,  he  cannot 
make  the  accounts  more  accurate,  owing  to 
the  confusion  his  books  and  papers  were 
in,  from  the  situation  of  the  country. 
Which  shews  he  was  merely  making  a  gen- 
eral estimate,  for  the  plaintiffs  satisfaction, 
without  meaning  to  descend  to  particulars. 
In  such  a  state  of  things,  an  exception 
364  *was  not  to  be  looked  for  by  the  one, 
nor  thought  of  by  the  other. 

The  coffee  was  clearly  an  improper  charge 
against  the  estate ;  because  the  memoran- 
dum of  Stewart  shews,  that  part  was  de- 
posited with  Baker  and  Blow,  to  be  sent  to 
the  plaintiff,  who  had  written  for  it;  and 
that  another  part  was  deposited  with  Wil- 
son in  the  country,  to  be  put  out  of  the 
reach  of  the  enemy ;  and  that  it  was  after- 
wards sold  to  Pride,  and  not  kept  by  Hollo- 
way  for  himself,  as  the  bill  supposes.  The 
conduct  of  Holloway  therefore  was  perfectly 
correct ;  and  of  course  nothing  like  miscon- 
duct, with  regard  to  it,  can  be  imputed  to 
him ;  but  this  article  stands  involved  in  the 
common  calamity  of  the  times,  which  the 
plaintiff  must  bear,  as  he  has  nothing  to 
object,  with  respect  to  it,  in  the  conduct 
either  of  the  consignee  or  his  executors. 

Nothing  can  be  more  untenable  than  the 
attempt  to  subject  the  estate  to  the  pay- 
ment of  Banisters  debt.  For  it  is  not  pre- 
tended to  be  lost,  but  the  whole  question 
was,  whether  a  certificate  or  money  should 
be  received.  Of  course  there  is  not  the 
slightest  colour  for  this  charge.  Because 
if  Banister  bought  the  rum  for  the  public, 
it  is  a  debt  due  from  the  public;  and 
therefore  the  plaintiff  must  receive  pay- 
ment in  the  mode,  in  which  other  creditors 
of  the  public  are  paid.  At  all  events,  it  is 
a  matter  between  the  plaintiff  and  the 
public,  or  the  executors  of  Banister,  and 
not  between  the  plaintiff  and  the  defend- 
ants. 

The  claim  of  interest  on  the  part  of  the 
plaintiff  cannot  be  supported.  It  is  contrary 
to  the  whole  course  of  mercantile  proceed- 
ings, to  demand  interest  upon  an  unliqui- 
dated balance,  and  a  Court  of  Equity  never 
allows  it.  On  the  contrary,  interest,  being 
entirely  in  the  discretion  of  the  Court,  is 
never  given,  unless  the  defendant,  ex  aequo 
et  bono,  ought  to  pay  it ;  which  cannot  be 
affirmed  of  the  defendants,  in  the  present 
case;  from  whom  it  does  not  appear, 
365  that  *any  demand  was  made,  until 
several  years  after  their  testators 
death.  But  what  renders  the  claim  for  it, 
more  exceptionable  is,  that  the  plaintiff 
had,  late  in  1781,  consented,  that  the  debts 
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should  remain  in  the  hands  of  the  debtors; 
of  course  it  would  b*»  extremely  unjust,  to 
allow  him  interest  upon  money,  which  has 
never  been  collected,  and  which  remained 
in  the  hands  of  those,  who  owed  it,  with 
his  own  consent.  This  too,  from  the  mo- 
ment the  account  of  sales  was  returned, 
without  allowing  a  reasonable  time  for  the 
collection ;  althoug-h  it  is  manifest,  from 
the  state  of  the  country,  as  well  as  from 
other  causes,  that,  notwithstanding  the 
debtors  might  have  continued  able  and 
willing  to  pay,  no  industry  could  have  pro- 
duced satisfaction,  until  long  afterwards. 

Whether  the  mode,  adopted  by  the  decree, 
of  settling  the  half  Johannes  be  correct  or 
not,  is  submitted  to  the  Court.  But  it  ap- 
pears unconscionable  to  say,  that  an  ad- 
vance of  that  kind  should  only  stand  at  its 
nominal  amount,  when  it  must  have  been  a 
favor,  and  the  specie  would  have  com- 
manded a  much  greater  price  in  exchange 
for  the  currency  of  the  day. 

Per  Cur.     The  court  is    of  opinion,    that 
the  appellee,  having   consigned   his   goods 
to  Holloway  for  sale,  without  particular  in- 
structions not  to  sell  upon  credit,  the  latter 
was  at  liberty  to  use  his  own  di^retion  on 
the  occasion ;  in  the  exercise   of  which,  he 
appears  to  have  acted  fairly  and  prudently, 
so  as  to  have  met    the    approbation  of  his 
principal :    And    therefore  the   outstanding 
debts  were  the  property,    and  at  the  risque 
of  the  appellee,  and   not  chargeable  to  the 
factor,  or  his  representatives ;  unless,  hav- 
ing undertaken  the    collection,    they    were 
guilty    of   such    gross   negligence,    as,   in 
equity,  ought  to  charge  them:  Which  can- 
not be  imputed  to  the  factor,   who  died    so 
soon  afterwards ;  nor  to  the  appellants,  who 
appear,  from  the  facts  stated  in  the  Masters 
second  report,  to  have  used  proper  dili- 
366      gence,  in  employing  agents  *of  ability 
and    integrity    to    make    the   collec- 
tion, and    to    have   given  probable  reasons 
for  its  failure :  And  therefore  the  appellants 
are  entitled,  at  present,  to  a  credit  for    the 
amount  of  the  outstanding  debts.     That  as 
to  the  eight  hundred  pounds  of  coifee,    the 
price  of   which  is  claimed  by   the  appellee, 
there    appears,    at    this  time,  no  ground  to 
charge  the  appellants  for  that  article;  since 
the  statement  made  by  Stewart   respecting 
it,  to   which    the  answer  refers,  is  unsatis- 
factory   for    a    decision    either    way ;    and 
therefore  that  the  claim  ought   not  now  to 
be  allowed.     That  the  credit  for  the  twenty 
half  joes  paid  Walch,    by  order   of   the  ap- 
pellee in  August  1781,    ought   not  to  stand, 
as  in  the  decree,  to  be  repaid  now  in  specie, 
with  interest;  but  ought  to   be    applied    at 
its  relative  value,  at  the  time,    towards  the 
discharge    of    the   paper  debt.     Specie,    at 
that  period,  not  being  considered,  as  a  cir- 
culating    medium,     but    a    commodity    at 
market,  the  value  of  which  was  to  be  settled 
by  contract,  or  if  none  such,  by  the  current 
value  at  that  time,  independantof  the  legal 
scale ;  nor,  in  the  present  case,  has  the  con- 
tract for  tobacco,   another  commodity,  any 
influence  on  the  question.     The  Master,  re- 
siding at  Petersburg,  is   presumed   to  have 
been  well  acquainted  with   the    value,    and 
in  his  first  report  to  have   stated  the  credit 
accordingly     (having     departed    from    the 
legal  scale  and  the   contracts   for  tobacco;) 


and  therefore  that  it  ought  to  stand  as  there 
stated  in  paper;  and  that  the  other  articles 
of  debit  and  credit  oueht  to  stand  as  stated 
in  the  last  account.  That  the  demand  being 
for  an  account  unliquidated,  in  which  there 
were  considerable  articles  in  dispute,  so 
that  it  was  uncertain  on  which  side  the  bal- 
ance would  be,  no  interest  ought  to  be  al- 
lowed on  the  balance.  The  decree  therefore 
is  to  be  reversed;  and  the  cause  remanded 
to  the  High  Court  of  Chancery,  for  that 
court  to  have  the  account  between  the  par- 
ties reformed,  and  a  decree  entered  accord- 
ing to  the  principles  of  this  opinion, 
reserving  to  the  appellee  liberty   to  make  a 

future  claim,  for  the  outstanding 
367      debts,  *or   any    of    them,    on    proper 

proof  of  the  receipt  thereof  by  the 
appellants,  or  of  gross  negligence  in  them 
in  the  collection ;  and  as  to  the  cofFee  upon 
proper  proof  to  charge  them. 
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Glassel  v.  Delima. 


Porthcomlfiff   Bond— Obligors  —  Joint  Notice.*  —  On  a 

Joint  notice  to  all  tbe  obllflrors  in  a  forthcoming 
bond,  the  plaintiff  may  take  judgment  acrainsi 
one  of  the  defendants. 

Glassel  gave  a  forthcoming  bond«  with 
James  Somerville  and  David  Blair  securi- 
ties, to  Delima.  Upon  this  forthcoming 
bond,  Delima  gave  notice  to  Glassel,  Blair 
and  the  executors  of  Somerville  jointly, 
that  he  should  move  the  District  Court  for 
judgment. 

He  took  judgment,  however,  against 
Glassel  only.  The  defendant  filed  a  bill  of 
exceptions,  reciting  the  notice  and  execu- 
tion, with  the  sheriffs  return,  in  haec  verba ; 
and  stating,  that  the  defendants  excepted 
to  the  same  as  improper,  but  that  the  Dis- 
trict Court  overruled  the  exception. 

Glassel  appealed  to  this  Court. 

Wickham  for  the  appellant.  The  ques- 
tion is,  was  the  notice  sufficient  for  the 
Court  to  give  judgment  against  the  appel- 
lant only?  A  notice  should  be  at  least  as 
particular  as  a  declaration ;  and  upon  a 
joint  declaration  the  plaintiff  could  not 
cease  to  prosecute  the  suit  against  some  of 
the  defendants,  and  take  judgment  against 
the  rest.  This  is  a  fault  which 
369  the  statute  of  Jeoffails  *wottld  not 
cure,  and  much  less  will  that  statute 
cure  the  error  on  a  motion ;  to  which  the 
statute  does  not  apply. 

Warden  for  the  appellee.  Was  stopped 
by  the  Court;  who  held  clearly  that  the 
notice  was  sufficient  to  warrant  the  judg- 
ment. 

Judgment  Affirmed. 

Stannard  v.  Graves  &  al.  Ex'rs  of 

Biaydes. 

rOctoberTerm.  1800.] 

Chancery    Practice— Issue  Out     of   Chancery— Three 

Verdicts.— After  three  verdicts  the  Court  of  Chan- 

'Forthcomlni:  Bond— Obligors— Action  against  Inter* 
mediate  Number— In  Booth  v.  Klnsey.  8  GratL  685. 
the  court  said:  *'The  rule  that  an  action  cannot  he 
maintained  aerainst  an  intermediate  number  of 
Joint  and  several  obligors,  does  not  apply  to  a 
motion  on  a  forthcomingrbond:  the  statute  author- 
izing: execution  thereon  to  be  awarded  'against  the 
obligor,  or  obligors,  or  any  of  them.'  And  this  it 
seems  may  be  done  even  where  the  notice  is  against 
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eery,  did  riflrht  in  decreeinflr  accordingr  to  the  optn- 
ioDSof  the  juries. 

Same-Same— Court  DiJMttefted  with  Verdict. -If  the 
judire  who  tried  the  cause  la  dissatisfied  with  the 
verdict  it  oufiTht  to  be  certified  or  a  bill  of  excep- 
tions taken;  else  the  omission  cannot  be  supplied 
by  affidavits,  especially  of  the  counsel,  for  it  would 
be  a  most  daneerous  precedent 

£«ine- Seme— Discretion—  Appellate  Review.*  —  The 
discretion  of  the  chancellor  is  to  be  exercised  on 
sound  principles,  of  which  this  Court  may  Judsr^ 

.This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery,  where  Stannard 
brought  a  bill,  against  Graves  and  others 
executors  of  Blaydes,  to  be  relieved  touch- 
ing judgments  upon  two  bonds  given  by 
him  to  Blaydes,  for  some  carpenters  work 
done  by  the  latter.  After  answer,  replica- 
tion, and  commissions  to  take  depositions, 
the  cause  was  heard  upon  the  bill,  an- 
swer, exhibits,  and  the  depositions,  which 
were  very  numerous.  When  the  Court  of 
Chancery  dissolved  the  injunction  as  to 
part  of  one  of  the  bonds,  and  directed, 
"issues  to  be  made  up  between  the  parties 
to  enquire  whether  the  dispute  between  the 
plaintiff  and  the  testator  concerning 
breaches  of  the  articles  of  agreement  en- 
tered into  by  them,  and  referred  to  in  the 
bill  was  adjusted  at  the  time  when  the 
plaintiff  executed  the  two  bonds,  on  which 
the  judgments  were  obtained ;  and,  if  not, 
to  enquire,  whether  the  testator  was  guilty 
of  a  breach  of  those  articles,  and  to  assess 
damages  for  such  breach ;  and  also  to  en- 
quire whether  any  agreement  was  made 
between  the  plaintiff  and  the  said  testator 

at  the  time  of  executing  those  bonds, 
370     or  before,  other  than  *the   first,    that 

the  latter  should  perform  other  work 
for  the  former,  and  whether,  such  work 
was  performed  accordingly,  and,  if  not,  to 
assess  the  damages  sustained,  by  the 
breach  of  that  agreement.'*  The  jury 
found,  '^That  the  dispute  between  the 
plaintiff  and  the  testator  of  the  defendants 
concerning  breaches  of  the  articles  of 
agreement,  entered  into  between  them  and 
referred  to  in  the  first  issue,  was  adjusted 
at  the  time  when  the  plaintiff  executed 
the  two  bonds,  on  which  the  judgments 
were  obtained.  And  that  an  agreement 
was  made  between  the  plaintiff  and  the 
testator  of  the  defendants,  before  the  time 
of  executing  the  two  bonds  mentioned  that 
the  said  testator  should  perform  other  work 
for  the  plaintiff,  and  that  the  second  agree- 
ment was  adjusted  in  the  amount  of  the 
two  bonds  aforesaid  when  executed.*' 
Upon  the  verdicts  being  certified  into  the 

ail  of  them.  Gla89d  v.  Delima,  2  Call  368/'  See  Wil- 
son T.  Stevenson.  2  Call  213.  and  monographic  note 
on  "Statutory  Bonds"  appended  to  Ooolsby  v. 
Strotber.  21  Gratt.  107. 

HiMie  Out  of  Chancery— Discretion— Appellate  Re- 
view.—The  courts  of  chancery  Jurisdiction  have  a 
legal  discretion  on  the  propriety  of  directiuGT  issues: 
iheir  action  In  resrard  thereto  may  be  reviewed  by 
an  appellate  tribunal.  The  principal  case  is  cited, 
]q  support  of  this  proposition,  in  Reed  v.  Cline,  9 
GratL  186:  Miller  v.  Wills,  06  Va.  361.  28  S.  E.  Rep.  887; 
Bererley  V.  Walden.  20  Gratt.  154:  Wise  v.  Lamb.  9 
Qratt  302:  Flshbnme  v.  Fersruson,  M  Va.  102,  4  S.  E. 
Rep.  575:  Rohrer  v.  Travers.  11  W.  Va.  154:  Mahnke 
T.  Neale,  28  W.  Va.  82.  See  Jarrettv.  Jarrett,  11  W. 
Va.  864.  See  foot-notes  to  Beverley  v.  Walden,  20 
Gratt.  147:  Ma«rill  v.  Manson.  20  Gratt  527:  Hord  v. 
Colbert  28Gratt  49;  and  monographic  note  on  "Issue 
Oat  of  Chancery"  appended  to  La  veil  v.  Gold.  26 
Gratt  473. 

CoBtiaiiaBoe— Mottott  fer— Notice  of— Calling  Defend- 

tat— The  principal  case  is  cited  with  approval  in 
Wilkinson  V.  Hendrick.  5  Call  14. 16.  but  distinflruished 
on  pag^e  13  of  the  same  case. 


Court  of  Chancery,  that  Court,  for  reasons 
appearing,  set  aside  the  verdict  and  or- 
dered a  new  trial  of  the  second  issue. 
And,  * 'setting  aside  so  much  of  the  several 
orders  as  is  inconsistent  with  what  fol- 
loweth,"  directed  a  jury  to  be  impanelled 
between  the  parties  to  enquire,  **Whether 
the  testator  of  the  defendants,  at  the  time 
of  the  execution  of  the  bonds,  on  which 
were  rendered  the  judgments  sought  to  be 
injoined,  did  agree  to  make  good  any  de- 
fects in  the  building  of  the  plaintiffs  dwell- 
ing house  mentioned  in  the  iirst  agreement 
between  the  said  testator  and  the  plaintiff : 
And  whether  such  defects  were  made  good 
accordingly,  and  if  not,  to  ascertain  the 
damages  occasioned  by  breach  of  that 
agreement:  To  enqnire  whether  the  said 
testator  did  perfbrm  the  work,  which  he  had 
agreed  to  perform  over  and  above  the  build- 
ing of  the  dwelling  house  in  a  faithful  and 
workman  like  manner;  and,  if  not  to  en- 
quire what  damages  the  plaintiff  sustained, 
by  non  performance  of  that  work  and  in- 
fidelity of  the  builder;  and  lastly  to 
enquire,    whether   the   damages   sus- 

371  tained  by  the  plaintiff,  for  either  *or 
both  of  those  breaches,  were  satisfied, 

allowed,  accounted  for,  or  otherwise  ad- 
justed between  him  and  the  said  testator, 
at  the  time  of  executing  the  forementioned 
bonds." 

Upon  these  last  issues,  the  jury  found, 
* 'That  the  testator  of  the  defendants  did 
not  agree,  at  the  time  of  the  execution  of 
the  bonds,  to  make  good  any  defects  in  the 
building  of  the  plaintiffs  dwelling  house; 
That  he  did  not  perform  all  the  work  which 
he  had  agreed  to  perform,  over  and  above 
the  dwelling  house :  But  that  there  was  a 
complete  settlement  between  the  plaintiff 
and  the  testator  of  the  defendants,  at  the 
time  of  the  execution  of  the  bonds,  and 
that  no  allowance  was  made  by  the  plain- 
tiff to  the  testator  of  the  defendants  at  the 
time  of  executing  the  said  bonds  for  any 
work,  which  was  not  done." 

Upon  this  last  verdict  being  certified  into 
the  Chancery,  the  plaintiff  moved  that  the 
verdict  might  be  set  aside,  upon  two  affi- 
davits which  he  filed;  but  the  motion  was 
rejected,  by  that  Court,  Which  decreed, 
**if  the  money  for  which  the  injunction 
was  dissolved  had  been  paid  that  the  in- 
junction as  to  so  much  should  be  perpetual, 
but  for  the  whole  of  that  money,  or  the 
part  thereof,  yet  unpaid,  the  judgment, 
which  was  to  be  discharged  by  payment  of 
;^179.,  do  remain  as  a  security,  and  the  bill 
was  to  be  dismissed  as  to  the  other  judg- 
ment." 

From  which  decree  Stannard  appealed  to 
this  Court. 

One  of  the  affidavits,  referred  to  in  the 
decree,  stated,  that  the  witness  after  the 
last  verdict  moved  the  District  Court  to 
certify  that  it  was  contrary  to  evidence; 
and  that  one  of  the  judges,  (Mr.  White,) 
after  they  had  considered  the  motion  said 
it  was  unnecessary,  as  it  would  appear  from 
the  account  stated  between  the  parties, 
which  would  be  sent  to  the  Chancery  Court, 
that  the  verdict  was  against  evidence. 

372  ♦The   other   affidavit   stated,    That 
after    the   last    verdict,    one    of    the 

jurors,  in  a  conversation  with  the  witness* 
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mentioned,  that,  as  the  said  Stannard  had 
given  his  bonds  to  Blaydes,  if  all  the  proof 
in  the  world  had  been  given  in  the  said 
Stannard' 8  favor  he  would  have  given 
judgment  against  him;  and  that  the  rest 
of  the  jury  were  led  to  give  judgment  from 
the  same  principle. 

Nicholas,  Warden  and  Wickham  for  the 
appellants,  contended,  that  the  evidence 
contained  in  the  record  was  clear;  and 
therefore  the  Chancellor  ought  to  have  de- 
cided on  it  himself.  Consequently,  that 
he  either  ought  to  have  directed  no  issue 
at  all,  (Southall  v.  M'Keand  from  the  order 
book,)  or  if  any,  that  it  ought  only  to  have 
been  an  issue  to  ascertain  the  damages. 
That  one  of  the  judges  who  tried  the  cause, 
thought  the  verdict,  wrong,  and  when 
asked,  for  a  certificate  to  •that  effect  de- 
clined it,  saying  that  the  account  would 
shew  it. 

Randolph  for  the  appellee,  contended, 
that  the  whole  was  a  question  of  fact;  and 
therefore  proper  for  the  determination  of  a 
jury.  2  Com.  316,  626.  Consequently  that 
the  issues  were  properly  directed ;  and,  after 
three  verdicts,  that  the  question  ought  to 
be  at  rest.  That  there  was  no  certificate, 
or  other  record,  of  the  opinion  of  the  judge ; 
and  no  other  evidence,  of  it,  was  admissi- 
ble. Besides,  the  reason  ascribed  to  him, 
for  the  opinion  which  he  was  said  to  have 
expressed,  was  not  sufficient. 

PENDLETON,  President,  delivered  the 
resolution  of  the  court  as  follows. 

The  first  question  made  was,  whether  the 
Chancellor  erred,  in  directing  an  issue  to 
be  tried  in  this  case  at  all ;  or,  at  least, 
other  than  to  ascertain  the  damages? 

The  appellants  counsel  were  correct  in 
stating  that  the  discretion  of  the  Chancel- 
lor, upon  this  and  all  other  occasions, 
373  is  to  be  exercised,  by  him,  *upon 
sound  principles  of  reason  and  jus- 
tice ;  and  that  this  as  an  appellate  court, 
has  a  right  to  judge,  whether  he  has  so  ex- 
ercised his  discretion,  in  the  present  case? 
But  they  are  unlucky  in  the  application. 

The  observation  urged  that  the  evidence 
was  so  plain,  the  Chancellor  ought  to  have 
been  satisfied,  might  have  been  repelled  by 
the  event,  since  two  verdicts  had  been 
given  against  this  plain  evidence.  But 
how  did  it  then  appear? 

The  points  in  dispute  had  been  submitted 
to  a  jury,  in  a  suit  on  the  bond :  Whether 
properly  or  improperly  is  immaterial: 
Most  of  the  same  witnesses  were  examined ; 
particularly  those  of  the  appellant,  Long 
and  Thorp,  the  most  material;  and  a  ver- 
dict passed  against  the  claim.  Three  jury- 
men had  sworn  they  gave  little  credit  to 
their  testimon3',  for  reasons  which  they 
were  the  judges  of;  no  matter  what.  Was 
the  Chancellor  to  shut  his  eyes  to  this 
strong  bar  against  the  claim,  and  say  with 
the  counsel,  the  evidence  was  plain,  and 
the  credibility  of  those  witnesses  not  in 
question?     Strange  supposition. 

He  might  probably  have  been  justified  in 
dismissing  the  bill,  as  the  subject  had 
passed  a  jury;  but  considering,  that  the 
jury  might  have  been  embarrassed  by  the 
bond,  he  more  wisely  directed  an  issue, 
framing  it  so  as  to  avoid  that  embarrass- 
ment. 


A  verdict  is  again  found  against  this 
plain  evidence,  as  it  is  called ;  and  the  ap- 
pellant was  indulged  with  a  third  jury, 
who  still  find  an  according  verdict:  And 
why  should  not  the  Chancellor  be  satisfied 
at  last? 

Perry  speaks  of  a  conversation  with  a 
juryman,  intimating  that  he  decided  apon 
improper  principles ;  a  conversation  prob- 
ably mistaken,  or  garbled;  and   not  to    be 

regarded,  on  any  view  of  propriety. 
374  ^Mr.  Brooke  moved  for  a  certificate, 
that  the  verdict  was  against  evidence : 
Mr.  White,  the  junior  judge,  said,  it  was 
unnecessary;  for  the  account  would  shew 
it,  and  Mr.  Brooke  acquiesces:  The  other 
judge  was  silent,  and  might  not  think  it 
against -evidence. 

The  certificate  must  appear  of  record, 
from  the  court;  or  upon  a  bill  of  excep- 
tions, if  refused,  and  is  not  to  be  supplied 
by  affidavit;  especially  of  lawyers;  a  most 
dangerous  precedent. 

Where  is  the  account,  which  justifies  Mr. 
White's  opinion?  The  private  accounts  of 
the  parties,  in  the  record,  prove  nothing, 
not  being  authenticated  themselves,  but 
mere  exparte  statements. 

The  verdict  stands  unimpeached ;  was  the 
third  upon  the  subject;  and  all  of  them 
agreeing.  It  was  therefore  high  time  the 
matter  should  be  put  at  peace.  This  is 
done  by  the  decree;  which  is  affirmed. 


Cooke  V.  SImms. 

[October  Term,  1800]    • 
Ante  99,  October  27,  17Ml 

The  first  judgment  of  the  Court  of  Ap- 
peals in  this  cause,  was  as  follows : 

**This  day  came  the  parties  by  their 
counsel,  and  the  transcript  of  the  record ; 
of  the  judgments  aforesaid,  having  been 
maturely  considered  the  court  is  of  opinion, 
that  the  judgment  of  the  said  District  Court 
is  erroneous.  Therefore  it  is  considered 
that  the  same  be  reversed  and  annulled,  and 
that  the  appellant  recover  against  the  ap- 
pellee his  costs  by  him  expended  in 
375  *the  prosecution  of  his  appeal  afore- 
said here,  and  this  Court  proceeding 
to  give  such  judgment  as  the  said  Disttict 
Court  ought  to  have  given,  being  of  opin- 
ion that  there  is  no  error  in  the  judgment 
of  the  said  Court  of  Hustings  upon  the  de- 
murrer joined,  nor  in  the  writ  of  enquiry 
executed  thereupon,  but  that  there  is 
error  in  the  final  judgment  of  the  Court  of 
Hustings  aforesaid  in  this,  that  the  appel- 
lee had  not  previously  entered,  nolle  prose- 
qui's  upon  the  three  last  counts  in  his 
declaration,  and  had  not  after  the  judgment 
entered  a  nolle  prosequi  as  to  the  issue  on 
the  first  count.  It  is  further  considered 
that  the  final  judgment  of  the  Court  of 
Hustings  aforesaid  be  also  reversed  and 
annulled,  and  that  the  appellant  recover 
against  the  appellee  his  costs  by  htm  ex- 
pended in  the  prosecution  of  his  appeal  in 
the  said  District  Court,  and  it  is  ordered 
that  the  cause  be  remanded  to  the  Court  of 
Hustings  aforesaid  for  further  proceedings 
to  be  had  therein,  from  the  execution  of 
the  writ  of  enquiry.*' 

The  order  for  setting  aside  the  judgment 
was  as  follows:     ^*On  the  motion  of  the  ap- 
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pellant,  by  his  coansel,  and  for  rea&ona  ap- 
pearing- to  the  Court,  It  is  ordered  that  the 
jadgment  rendered  in  this  cause  the  twenty 
seventh  day  of  October  last  be  set  aside, 
and  that  the  cause  be  continued  till  the 
next  Court,  and  be  then  reheard." 

It  was  thought,  that  printing  the  above, 
would  make  the  former  statement,  in  page 
42,  more  perfect. 


0^0 


*White  V.  Atkinson. 

[Ociober  Term.  1800.] 


Clmcery  Court— Altering  Decree  of  Appellate  Court.* — 

TheConrtof  Chancery  cannot  make  any  altera- 
lion  in  the  terms  of  a  decree  of  this  Court  cer- 
tified thither  in  order  that  a  final  decree  may  be 
made  in  the  cause. 

See  the  statement  and  decree  in  this  case, 
in  2  Wash.  94  to  106.  Upon  the  cause  go- 
ing back,  in  pursuance  of  the  decree  of  this 
court,  to  the  Court  of  Chancery:  That 
court,  after  the  issue  directed,  had  been 
tried,  made  the  following  decree. 

'*By  the   verdict  certified   to   have   been 
found   upon  trial  of  the  issue,    between  the 
plaintiff  and  the   defendant  Roger   Atkin- 
son, directed  by  the  decree  of  the  fourteenth 
day  of  March,    in   the  year  1796,    the   487 
acres  of  land,  mentioned  in  the  said  decree, 
appearing  to  have  been  worth    seven   shil- 
lings and  six  pence  by  the  acre,  on  the  last 
day  of  September  1779,  the  court  this  13th 
of  September  1797,  doth  adjudge,  order  and 
decree,    that   the   plaintiff  do  pay  unto  the 
defendant     Rog'er    Atkinson    ;fl67.  12.  6., 
being,  with  the   eighteen   pounds  paid   by 
the  plaintiff,  the  value  of  the  land   afore* 
said,  with    interest    thereupon  to  be   com- 
puted, after  the  rate  of  five  per  centum  per 
annum,  from  the  said  last  day  of  December 
1779,  and  that  upon  such  payment,  the   de- 
fendant Roger  Atkinson  do  seal  and  deliver, 
to  the  plaintiff,    a  sufficient  conveyance  of 
the  said  land,  with  a    covenant  for  general 
warranty  of  the  title :    The  Court  of   Ap- 
peals when  they  declared  this  court  to  have 
erred   in  decreeing  to  the  defendant  Roger 
Atkinson    the   value  of   the  money  at  the 
time  appointed  for  payment  thereof,  instead 
of  the   value  of  the  land,    at   the   time   of 
contract,  and  in  not  allowing  to  the  plain- 
tiff the  option   of  abandoning   his   claim, 
and  losing    the  eighteen  pounds,   which  he 
had  paid,  and  the  value  of   improvements, 
which  he  might  have  made,  and  when  they 
corrected    the    decree    in    both    instances, 

but  in  the  former  only,  in  case 
377     ^either  party  should  choose  at  his  own 

expense,  another  trial  to  ascertain  the 
value  of  the  land  are  supposed  not  to 
have  intended,  that  the  plaintiff  in  case  of 
abandonment,  should  make  no  satisfaction 

*Coart  of  Appeele— Decree  of —Correction. —When  the 

conn  of  appeals  makes  a  decree,  and  sends  the 
cause  back  for  further  proceedings,  there  cannot 
be  a  bill  of  review,  to  correct  the  decree  of  the 
conrt  of  appeals  for  error  apparent.  Davis  v. 
Henry,  13  W.  Va.  2S8,  cltinsr  the  principal  case: 
Price  V.  Campbell.  5  Call  115:  McCall  v.  Graham.  1 
Hen.  &  M.  18;  Campbell  v.  Price.  8  Munf.  227:  Bank 
of  Virginia  V.  Craigr.  6  Leisrh  899:  Towner  v.  Larie.  9 
Leieh  962:  Newman  v.  MoUohan.  10  W.  Va.  488: 
Western  U.  ft  M.  Co.  v.  Va.  C.  C.  Co.,  10  W.  Va.  250; 
Plnkey  v.  Jay.  12  Gill  &  J.  09. 

The  principal  case  is  cited  and  approved  in  Har- 
mon V.  Bowyer,  15  W.  Va.  M4:  Cady  v.  Gale,  ft  W.  Va. 
•W:  Campbell  v.  Campbell.  22  GratL  Mfl:  Price  v. 
Campbell.  5 Call  116. 117:  M'Call  v.  Graham,  1  Hen.  A 
M.  14:  New  York  Life  Ins.  Co.  ▼.  Clemmitt,  77  Va. 
Tii:  Prasier  v.  Prazler,  77  Va.  784. 


for  occupation  of  the  land  in  the  mean- 
time :  And  therefore  this  court  doth  fur- 
ther adjudge,  order  and  decree,  that  the 
plaintiff,  if  he  will  not  accept  the  convey- 
ance aforesaid,  do  resign  to  the  defendant 
Roger  Atkinson  possession  of  the  land  afore- 
said on  the  last  day  of  December  in  the 
present  year;  and  for  occupation  of  the 
land  aforesaid,  pay  that  defendant  the  an- 
nual interest  upon  the  said  ;fl64. 12.  6.,  to  be 
computed  from  the  said  last  day  of  Decem- 
ber 1779,  and  that  the  plaintiff  do  pay  unto 
that  defendant  the  further  costs  expended 
by  him  Ac."  Prom  which  decree  White 
appealed  to  this  court. 

Randolph  for  the  appellant.  The  Court  of 
Chancery  could  not  decree  an  account  of 
the  profits,  as  this  Court  had  made  no  pro- 
vision for  them.  Because  that  court  can 
only  execute  the  decrees  of  this  according 
to  the  letter ;  and  cannot  extend  them,  on 
a  presumption  that  this  court  would  have 
provided  for  the  additional  relief,  if  the 
supposed  necessity  of  it  had  been  foreseen. 
Perhaps  a  bill  of  review  might  lie ;  but  it 
was  clearly  out  of  the  power  of  the  Court 
of  Chancery,  as  the  proceedings  stood,  to 
afford  any  other  relief,  than  the  decree  of 
this  court  had  prescribed. 

Call  contra.  Although  the  Court  of 
Chancery  cannot  decree  against  the  direc- 
tton  of  this  court,  yet  it  may  decree  consist- 
ently with  them. 

In  the  present  case  no  direction  was 
given,  as  to  the  profits ;  and  therefore  the 
Court  of  Chancery  might  provide  for  them, 
in  consequence  of  the  new  circumstance  of 
the  abandonment  having  occurred,  t^he 
Court  of  Chancery  is  to  decree  according  to 
the  principles  of  the  decree  here;  which 
necessarily  supposes,  that  it  is  to 
378  have  power  to  'provide  for  the  unfore- 
seen contingencies  which  may  take 
place,  during  the  details  of  the  business. 
If  a  bill  of  review  would  have  lain  for  that 
purpose,  it  is  decisive;  because,  whilst  the 
cause  was  still  unfinished  and  the  parties 
in  court,  the  Chancellor  might  proceed  to 
do  effectual  justice,  without  the  formality 
of  a  bill  of  review ;  the  only  object  of  which 
is,  to  apprize   the  court  of  the  new  facts. 

Randolph.  The  difference  would  have 
been,  that  on  a  bill  of  review,  White  might 
have  rebutted  with  new  matter. 

Call;  That  would  not  be  material  in  a 
case  like  this;  because  the  parties  would 
hdve  to  go  before  a  master,  who  would  re- 
port the  special  matter. 

Per  Cur.  The  Court  is  of  opinion,  that  if 
the  provision  in  the  said  decree,  in  the  case 
of  abandonment,  had  been  proper,  it  ought 
to  have  gone  further,  and  allowed  the  ap- 
pellant the  eighteen  pounds,  paid  by  him, 
and  satisfaction  for  stable  improvements 
also ;  but  that  the  said  High  Court  of  Chan- 
cery was  precluded,  by  the  former  decree 
of  this  court  from  changing  the  terms  of 
abandonment.  Therefore,  so  much  of  the 
decree,  as  makes  such  change  is  to  be  re- 
versed with  costs ;  and  the  residue  affirmed. 


379  ♦Kerr  v.  Dixon. 

[October  Term,  1800.1 
Piesding  and  Practice— Joinder  of  issae*— "Jastlflca- 
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tion."— In  trespass.  If  the  defendant  pleads,  the 
word  justification,  only,  and  the  plaintiff  replies 
generally,  no  issue  is  joined,  in  the  cause:  and 
therefore,  after  verdict  for  the  defendant,  a  re- 
pleader will  be  awarded. 
Witness— Competency— lntereAt..t  —  Quere.  If,  in  a 
suit  between  K  and  D  concerning  lands,  R,  who  is 
Interested,  in  havlntr  a  corner  tree  fixed  at  a  cer- 
tain point,  claimed  as  the  corner  point  by  one  of 
the  parties,  be  a  competent  witness  or  not? 

Kerr  brought  trespass  quare  clausum 
f  regit  against  Dixon,  in  the  District  Court. 
Upon  the  defendants  coming  in  to  set  aside 
the  office  judgment,  the  entry  on  the  record 
is  as  follows :  ^'This  day  came  the  plaintiff 
by  his  attorney,  and  the  defendant  also  by 
his  attorney,  who  plead  justification,  to 
which  the  plaintiffs  attorney  replied  gener- 
ally. Therefore  &c.*'  in  the  usual  form, 
without  any  further  pleadings  on  either 
side.  Upon  the  trial  of  the  cause  the 
plaintiff  filed  a  bill  of  exceptions  to  the 
Courts  opinion  ;  which  stated,  *^that  the  de- 
fendant introduced  William  Robinson, 
as  a  witness  to  prove,  that  a  large  white 
oak,  on  the  plat  filed  in  this  cause,  stand- 
ing in  the  line  at  the  place  marked  on  said 
plat  No.  1  was  a  comer  of  Beverley  Manor ; 
and,  if  the  said  corner  would  stand  at  No. 
7,  on  said  plat,  where  the  plaintiff  insisted, 
the  corner  stood,  that  then,  the  witness, 
stated  that  he  would  lose  some  of  the  land, 
which  he  the  said  witness  then  held,  and 
would  hold,  if  the  corner  was  established 
at  No.  7;  to  which  evidence  the  plaintiff 
objected,  as  being  interested;  which  objec- 
tion was  overruled,  and  the  said  evidence 
was  suffered  to  go  to  the  jury,  to  judge  of 
its  credibility,  as  this  verdict  could  not  be 
evidence  in  a  suit  by,  or  against  the  wit- 
ness.** Verdict  and  judgment  for  the  de- 
fendant. Whereupon,  the  plaintiff  appealed 
to  this  Court. 

Call  for  the  appellant.     Made  two  points. 

1.  That  there  was  no  issue  in  the  cause,  as 
the  plea  contained  no  fact,  upon  which  an 
issue  could  be  joined.     2.  That  the  witness 

was  clearly  interested. 
380  ^Nicholas  contra.  The  plea 
amounts  to  the  general  issue  of 
not  guilty.  It  is  a  mere  misjoinder  of  is- 
sue ;  and  therefore  cured  by  the  statute  of 
Jeoffails.     For  the  plaintiff  ought  to    have 

diet  has  been  rendered  without  any  issue  beinff 
joined,  it  is  a  mere  nullity,  and  no  judffment  can 
properly  be  rendered  upon  it,  whether  it  be  in  a 
civil  or  criminal  action.  For  this  proposition,  the 
principal  case  is  cited  and  approved  in  Brown  v. 
Cunninffham,  28  W.  Va.  Ill;  State  v.  Doufflass,  20  W. 
Va.  777;  Ruffner  v.  Hill,  21  W.  Va.  150. 

The  principal  case  is  cited  in  this  connection  in 
Hlte  V.  Wilson,  2  H,  &  M.  286.  For  full  collection  of 
authorities  on  this  point,  see  foot-note  to  Rowans  v. 
Givens.  10  Gratt.  250;  and  monosrraphic  note  on 
"Judinnents"  appended  to  Smith  v.  Cbarlton,  7 
Gratt.  524. 

Same— Same— Plea  of  "Justification."— in  case,  for 
slander,  if  the  defendant  plead  the  word  "justifica- 
tion" only,  and  the  plaintiff  reply  greuerally,  a  ver- 
dict for  the  defendant  should  be  set  aside,  and  a 
repleader  awarded.  Kirtley  v.  Deck,  3  H.  &  M.  888. 
891,  citinfiT  and  approvinsr  the  principal  case.  In  this 
connection,  the  principal  case  is  further  cited  in 
Rice  V.  White,  4  Leiffh  481. 

tWltncAS— Competency-  Interest.— See  Richardson 
V.  Carey,  2  Rand.  87:  Barinir  v.  Reeder,  I  H.  &  M.  154; 
Richardson  v.  Hunt,  2Munf.  148;  and  cases  cited  in 
foot-note  to  Meade  v.  Tate,  2  Call  231. 

Appeal -Delay  In  Docketlnflr— Effect —  Where  an 
appeal  is  admitted  to  be  docketed  (for  good  cause 
shown)  after  the  time  within  which  the  record 
ouffht  to  have  been  Rent  up,  and  the  appellant  has 
been  sruilty  of  no  nepUct,  the  court  will  direct  it  not 
to  lose  its  place  on  the  docket.  Johnson  v.  Johnson, 
2  Munf.  804,  cltinis'  and  approvinff  the  principal  case. 


demurred ;  and  having  omitted  it,  he  shall 
not  be  received  to  take  advantage  of  his  own 
fault.  The  witness  was  not  interested ;  be- 
cause the  verdict  could  not  be  given  in  evi- 
dence, in  a  suit  against  him. 

Call  in  reply.  If  the  plea  means  any 
thing,  it  is  that  the  defendant  was  justifi- 
able in  what  he  did,  and  therefore,  instead 
of  amounting  to  the  general  issue  of  not 
guilty,  it  rather  admits  the  fact,  but  sup- 
poses an  excuse  for  it,  of  some  kind  or 
other.  However,  the  very  doubt  shews  the 
impropriety  of  the  proceeding.  For  if  the 
parties  themselves  cannot  interpret  its 
meaning,  much  less  could  the  jury,  whose 
minds  ought  to  be  drawn  to  the  considera- 
tion of  a  definite  point,  and  not  to  be  em- 
barrassed and  entangled  with  all  the 
varieties,  which  the  ingenuity  of  parties 
might  suggest  upon  the  evidence,  at  the 
trial.  It  was  not  a  mere  misjoinder  of 
issue;  which  never  happens  but  where  a 
material  fact  is  stated  in  the  plea,  but  the 
issue  is  informally  made  up,  upon  the  fact. 
In  this  case,  however,  no  fact  is  stated  in 
the  plea,  upon  which  an  issue  formal,  or 
informal,  could  he  joined ;  but  all  is  con- 
jecture and  uncertainty.  It  is  not  neces- 
sary, in  order  to  disqualify  a  witness  on 
account  of  interest,  that  the  verdict  should 
be  capable  of  being  given  in  evidence,  in 
a  suit  against  him.  It  is  sufficient,  if  his 
interest  appears  to  the  court;  and  here  it 
did  in  a  remarkable  degree.  Inasmuch  as 
the  establishing  a  general  corner  tree, 
would  be  fixing  a  land  mark,  by  which  the 
neighborhood  would  be  regulated  in  future ; 
and  from  which,  impressions  would  be 
drawn,  in  every  subsequent  trial.  For,  al- 
though, the  verdict  could  not  be  offered  in 
evidence  between  other  parties,  yet  it  would 
fix  a  repute  in  the  neighbourhood,  which 
would  have  an  influence  on  the  minds  of 
the  jurors;  who  would  be  told  of  it,  in  spite 
of  all  the  pains,  to  the  contrary,  which 
could  be  taken. 

Cur.  adv.  vult. 
381  ♦ROANE,    Judge.       After   stating 

the  case,  proceeded  as  follows: 

The  first  question  which  occurs  in  this 
case  is,  whether  the  plea  is  good  in  itself? 
And,  if  not,  then,  secondly,  whether  it  is 
cured  by  the  verdict,  under  the  statute  of 
amendment  and  jeofails? 

As  to  the  first  question,  the  general  issue, 
in  trespass,  is  not  guilty :  Which  denies 
the  trespass,  stated  in  the  declaration ;  and 
imposes  on  the  plaintiff  the  necessity  of 
proving  it;  at  the  same  time  that  it  gives 
him  an  opportunity  of  knowing  to  what 
point  to  apply  his  evidence.  On  the  con- 
trary a  plea  of  justification  admits  the 
taking,  but  sets  up  a  new  ground  shewing 
it  to  be  justifiable. 

On  general  principles  it  is  as  necessary, 
that  the  plaintiff  should  be  informed,  by 
the  plea,  of  the  particular  justification  set 
up,  in  order  that  he  may  know  how  to  re- 
but it,  as  it  is  that  the  defendant  should  be 
informed,  by  the  declaration,  of  the  par- 
ticular trespass  alleged,  in  order  that  he 
may  deny,  or  justify  it.  The  principle  end 
of  pleading  is  frustrated,  whensoever  the 
one,  or  the  other,  is  so  general  as  not  to 
shew  the  adverse  party,  the  particular 
ground  which  is  relied  on. 
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These  general  principles  are  fully  sup- 
ported by  authority.  For  the  books  uni- 
formly prove,  that,  if  a  defendant  has  a 
special  justification,  he  must  plead  it.  2 
Ksp.  1C&.  Nor  do  I  recollect,  to  have, 
any  where,  seen,  a  plea  of  justification  like 
the  present. 

The  question  then  is,  how  does  this  il- 
legal plea  stand,  upon  the  statute  of  jeo- 
&Lils?  The  words  of  the  act  are  indeed 
very  large,  as  a  verdict,  under  it,  goes  to 
core  mispleading,  insufficient  pleading, 
discontinuance,  misjoining  of  issue  &c. 

But  even  upon  the  text  of  the  statute  it- 
self, these  extensive  words,  mispleading 
and  insufficient,  might,  perhaps,  be  deemed 
to  be  restrained  to  defects,  which  do  not 
go    to     the    gist   of     the    action    or 

382  *plea,  by  being  coupled  with  discon- 
tinuance,  misjoining   of   issue,    lack 

of  warrant  of  attorney  Ac. ;  which  are  mere 
secondary  and  inferior  defects,  and,  wisely, 
not  permitted  to  prevail  after  verdict. 

This,  however,  is  on  the  mere  text  of 
the  act ;  but  on  the  reason  and  design  of  it, 
shall  a  construction  be  given,  which  will 
frustrate  the  end  of  all  pleadings,  and  au- 
thorize a  judgment,  when  it  does  not  ap- 
pear to  the  court,  that  a  judgment  ought 
to  be  rendered? 

It  has  often  been  decided  here,  that  a  ver- 
dict did  not  cure  a  declaration,  which 
omitted  to  set  out  the  git  of  the  action. 
The  same  principle  will  extend  to  the  case 
of  a  plea,  which  does  not  set  out  the  git 
of  the  defence.  In  both  cases  a  degree  of 
particularity  and  certainty  is  necessary, 
not  only,  that  the  adverse  party  may  know 
precisely  what  to  answer  (the  end  and 
object  of  special  pleading,)  but  that  the 
court  may  not  pass  judgment  in  a  case, 
which  does  not  appear  to  them,  to  war- 
rant it:  And  that,  they  may  not,  as  for 
example,  in  the  case  before  us,  discharge  a 
defendant,  on  a  plea  of  justification,  un- 
less, there  appears  a  good  justification,  in 
point  of  law. 

These  principles  have  had  the  sanction 
of  this  court,  in  the  cases  of  Winston  v. 
Francisco  ;*  Chichester  v.  Vassf  and  Baird 
T.  Mattox.t  To  the  course  of  reasoning, 
in  which  cases,  I  beg  leave  to  refer,  by 
way  of  explaining  the  ground  of  my  pres- 
ent opinion,  and  to  save  time. 

The     Court    therefore     ought     to     have 

awarded  a  repleader,  the  plea   in   question 

being    so   substantially   defective,    that    a 

final   judgment,    thereupon,    ought  not  to 

have  been  given,  for    the  defendant. 

383  *Bnt  another  point   was   made,    by 
the  plaintifiP,  and  determined  against 

him,  as  appears  by  the  bill  of  exceptions, 
relative  to  the  competency  of  a  witness. 
Which  point  is  necessary  to  be  now  decided, 
since  if  the  Court  erred  therein,  a  direction 
should  be  given  to  reject  the  witness,  on  a 
future  trial. 

It  is  necessary  to  consider  in  what  sense 
the  word  ** established"  is  used  in  the  bill 
of  exceptions,  as  relative  to  the  corner  trees 
in  question.  If  the  effect,  of  the  witness's 
testimony  would  be,  so  to  establish  it  as 
to  shut  up  the  point,  in  all  future  enquiries, 

~       "  '  ^  —        I.  -     1       11  -I  ...        ^  mam  m  __  ^_    __  i 
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on  the  subject;  so  to  <*stablish  it,  as  that 
the  verdict  could  hereafter  be  given  in  evi- 
dence, in  favor  of  the  witness,  or  his  rep- 
resentatives, then  clearly,  he  was  an 
interested  witness  and  ought  to  have  been 
rejected;  but  if  the  word  only  purported 
an  establishment  of  this  fact,  as  between 
the  then  parties  and  in  that  suit,  then  I 
think,  a  contrary  conclusion  will  follow. 

The  last  is  the  only  sense  in  which  the 
word  could  be  understood,  without  infring- 
ing the  plainest  principles  of  law.  And 
we  must  suppose  the  witness  so  understood 
it,  as  the  contrary  does  not  appear.  If  it 
did,  I  will  not  say,  how  far  his  testimony 
might  be  impeached,  in  consequence  of  hift 
thinking  himself  really  interested,  when 
in  fact  he  was  not. 

That  the  word  must  be  understood  in 
the  last  sense  seems  clearly  to  follow  from 
these  considerations.  That  a  verdict  can 
never  be  given  in  evidence,  but  between 
those  who  are  parties,  or  privies,  to  it. 
Bull  233.  If  the  present  witness  should  ever 
have  a  controversy,  concerning  his  land, 
involving  the  line  tree  in  question,  it  would 
most  probably  not  be  with  the  plaintiff, 
or  his  representatives.  It  is  not  stated,, 
that  in  that  case,  the  controversy  would  be 
with  them ;  and  we  cannot  infer  it.  If  so, 
the  opposite  party,  in  that  future 
384  *action,  would  be  an  utter  stranger 
to  the  fact,  put  in  question,  on  the 
former  trial.  It  would,  in  the  language  of 
BuUer,  be,  as  to  him,  res  nova ;  and  he 
would  be  bound  by  a  decision,  which  neither 
he,  nor  those  under  whom  he  claims,  had 
the  liberty  to  controvert ;  than  which,  says 
the  same  writer;  nothing  can  be  more  con- 
trary to  natural  justice. 

I  assume  it  then,  as  a  clear  and  incon- 
trovertible position,  that  this  verdict  could 
never  be  used  in  favor  of  the  witness, 
especially,  in  a  contest  with  those,  who  are 
strangers  to  the  present  plaintiff.  And  if 
so,  how  does  the  case  stand  with  reference 
to  the  most  approved  decisions?  In  ques- 
tions, concerning  the  bounds  of  evidences 
there  is  a  considerable  degree  of  contrariety 
and  contradiction.  I  have  examined  many 
cases  ancient  and  modern,  and  I  infer, 
that  the  modern  doctrines  entirely  sustain 
my  present  opinion ;  and  that  few,  if  any, 
of  the  ancient  cases  conflict  with  it,  when 
we  go  into  the  reasons,  on  which,  such 
decisions  are  founded. 

The  case  of  Bent  v.  Baker,  1  Term  Rep. 
27,  is  very  full,  and  the  most  modern,  which 
I  have  seen,  upon  the  subject;  and  I  en- 
tirely concur  with  the  opinion  of  the  judges- 
therein  ;  especially,  those  of  Lford  Ken3'ou 
and  Mr.  Justice  Buller.  The  former  Judge 
has  forfeited  his  opinion,  with  the  high 
authority  of  Lord  Mansfield  and  Lord 
Hardwicke,  in  the  several  cases  of  Walton 
V.  Shelley,  and  The  King  v.  Bray;  par- 
ticularly referring  those,  to  whom  my 
opinion  is  addressed,  to  the  case  of  Bent 
V.  Baker  throughout,  I  beg  to  select  such 
passages  and  doctrines,  therefrom,  as  are 
decisive,  with  me,  in  the  present  case ; 
without,  now,  specifying,  individually, 
from  which  of  those  eminent  judges  the 
doctrines  have  fallen.  I  omit  this,  as  be- 
ing unnecessary,  and  for  the  sake  of  brev- 
ity.    It   is  there  stated.    That  many  of  the 
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old   cases,  on   the  subject  of   competency, 
have  gone  on    very    subtile  grounds; 

385  but  that,    of    late  years,  the  ^Courts 
have  endeavored   to  let   the  objection 

go  to  the  credit,  rather  than  to  the  compe- 
tency ;  That  whenever  there  are  no  positive 
rules  of  law,  to  the  contrary,  it  is  better  to 
receive  the  evidence,  making,  nevertheless, 
such  observations,  on  the  credit  of  the 
party,  as  his  situation  requires.  That 
respect,  on  this  subject,  is  to  be  paid  to  the 
question  put  on  a  Voir  dire;  namely, 
whether  he  is  really  interested,  in  the 
event  of  the  cause?  which  question  in- 
volves all  particular  questions,  **of  how 
interested?  &c."  and  amounts  to  this, 
whether  the  record  in  that  cause  will  affect 
his  interest?  That  upon  the  ground  of 
such  record  being  admissible,  only,  has  the 
case  of  commoners  turned ;  they  being  in- 
competent witnesses,  when  such  record  can 
be  used,  but  otherwise  not.  That  where 
the  proceedings  in  the  cause  cannot  be  used 
for  the  witness,  he  is  competent  whatever 
wishes  he  may  entertain  on  the  subject; 
which  however  may  properly  go  to  his 
credit.  That  on  general  grounds,  in  the 
case  of  under  writers  (which  is  very  sim- 
ilar to  this)  there  is  no  objection  to  one  of 
them  being  examined  for  another,  who 
has  subscribed  the  same  policy,  notwith- 
standing a  former  case  Ridout  v.  Johnston, 
which  may  have  been  determined  on  its 
own  particular  circumstances.  That  the 
true  line  is  taken  to  be,  whether  the  wit- 
ness is  to  gain  or  lose,  by  the  event  of  the 
cause?  Which  depends  on  the  question  (if 
the  witness  is  not  directly  interested  in 
that  very  cause,)  whether  the  verdict  could 
be  used  for,  or  against  him,  in  a  future 
suit?  And  Judge  Grose  says,  in  the  same 
case,  that  it  is  better  to  narrow  the  objec- 
tion to  those  cases,  in  which  the  witness  is 
interested  in  the  event  of  the  cause,  unless 
in  those  exceptions  which  have  been  estab- 
lished by  solemn  decisions. 

Fortified  by  such  reasoning  and  such  au- 
thorities, which  entirely  accord  with  my 
own  inferences  from  the  just  theory  of  evi- 
dence, I  need  not  go  into  a  particular 
analysis  of  some  old  cases,  which  may,  on 
a  slight  view,  appear  to  conflict  with  my 
present  opinion.     I  am  free  to  declare, 

386  *however,  that,  on  an  attentive   con- 
sideration of  many  of  them,  there  are 

very  few,  if  any,  which  do  not  appear 
clearly  distinguishable  from  the  present 
case ;  and  particularly  in  that  point,  which 
respects  the  admissibility  of  the  verdict  on 
a  future  trial. 

There  is  one  possible  point  of  view,  oc- 
curring to  me,  in  which  the  witness,  in 
question,  or  his  representatives,  might  be 
benefited  by  the  testimony  given,  in  the 
present  cause :  Which  is  this,  that  in  ques- 
tions concerning  boundaries,  at  a  great  dis- 
tance of  time,  traditionary  evidence  might, 
perhaps,  be  allowed  concerning  line  trees; 
and  this  tradition  might,  possibly,  in  part, 
have  arisen  from  the  verdict  found,  on  the 
testimony  of  a  person,  who,  or  whose  rep- 
resentatives, may  be  parties  to  the  future 
suit.  This  I  admit  is  a  possible  case,  but 
it  is  so  remote,  contingent,  and  uncertain, 
as  not  to  form  an  exception,  from  the  doc- 
trine just  stated. 


In  Bull.  n.  pr.  284,  it  is  laid  down,  **that 
an  interest  is  said  to  be,  where  there  is  a 
certain  benefit  attending  the  determi nation 
of  the  cause  one  way;"  and  again  ^'that'it 
must  be  a  present  interest,  for  a  future  and 
contingent  interest  will  not  prevent  a  per- 
son from  being  a  witness.*' 

These  passages  seem  fully  to  justify  my 
conclusion,  as  to  the  witness  in  question ; 
and  I  think  the  District  Court  did  right, 
in  permitting  him  to  be  sworn  in  the 
cause. 

In  Meade  v.  Tate*  in  this  Court,  the 
judgment  of  the  District  Court  was  reversed, 
and  that  of  the  County  Court,  admitting 
the  competency  of  a  witness  similarly  sit- 
uated, was  affirmed ;  and  upon  the  whole,  I 
am  of  opinion,  that  the  witness,  in  the  pres- 
ent case,  was  competent;  but  that  a  re- 
pleader should  be  awarded,  on  account  of  the 
defective  pleadings. 

387  ^FLEMING,  Judge.     The  pleadings 
in    this   case   are,    clearly,    toor  loose 

and  indefinite.  For  the  plea  of  the  defend- 
ant only  consists  of  the  word  justification ; 
and  to  this,  the  plaintiff  replies  generally : 
Upon  which,  the  parties  went  to  trial, 
without  any  particular  fact  being  alleged, 
on  either  side,  on  which  an  issue  could  be 
joined.  Of  course,  I  am  warranted,  in  say- 
ing, that  there  was  no  issue  joined;  and 
therefore,  that  the  judgment,  upon  that 
ground,  ought  to  be  reversed,  and  a  re- 
pleader awarded. 

I  was  at  first  inclined  to  think,  that  the 
objection  to  the  witness  went  to  his 
credit,  and  not  to  his  competency;  but, 
upon  reflecting  on  his  own  declarations 
and  his  situation  with  respect  to  the  con- 
troversy before  the  court,  I  am  decidedly 
of  opinion  that  he  ought  not  to  have  been 
admitted.  The  reason  why  an  interested 
witness  is  not  admissible  is,  that  there  is 
a  presumption,  that  his  interest  would 
produce  an  improper  bias  on  his  mind ;  and 
therefore,  the  law  rejects  him  altogether. 
The  slightest  interest  is  sufficient  for  this 
purpose.  Hence  one  commoner  cannot  be 
a  witness  to  prove  a  right,  in  an  action 
brought  by  another.  For  the  right  being 
entire,  he  comes  to  support  his  own  title. 
So  where  lands  lay  in  two  parishes,  the 
parson  of  one  was  not  received  as  a  wit- 
ness; because  he  might  enlarge  his  own 
parish,  and  consequently  the  tythes.  2 
Bac.  ab.  590;  7  Mod.  63.  Again  a  person, 
who  had  acted  in  breach  of  an  alleged  cus- 
tom, was  not  held  a  competent  witness,  to 
disprove  the  existence  of  the  custom,  be- 
cause, if  the  custom  should  not  be  estab- 
lished, he  would  be  discharged  from  an 
action,  on  account  of  the  breach.  Dongl. 
359.  The  principle  of  which  cases  seems, 
to  me,  to  apply,  expressly,  to  that  under 
consideration.  For  in  neither  of  them  was 
the  interest  of  the  witness  more  immediate, 
than  in  the  present  case.  He  was  only  to 
be  eventually  affected;  and  that  was  the 
case  here.  The  question  was,  whether  No. 
1,  or  No.  7,   in   the   survey,  was    the 

388  true  corner  of  Beverley  *^Manor;  and 
the  witness  appears  to  have  been  ma- 
terially interested,  in  that  question.     For, 
by  his  own  confession,  if  No.  1  is  the  true 
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corner,  he  saves  part  of  his  land;  but 
otherwise,  if  No.  7  be  the  comer.  In  this 
situation  the  presumption  of  bias  is  so 
strong',  that  it  is  sufficient,  in  mj  opinion, 
to  repel  him ;  especially,  as  his  testimony 
went  to  prove,  that  No.  1,  was  the  true 
corner ;  the  very  fact,  which  he  was  inter- 
ested in  having-  established.  I  think  there- 
fore, that  he  was  incompetent,  and  ought 
to  have    been  rejected. 

CARRINGTON,  Judge.  There  can  be  no 
doubt,  but  that  there  must  be  a  repleader, 
^or  the  plea  is  unquestionably  bad,  and 
not  cured  by  the  statute ;  which  was  never 
meant  to  be  extended  to  a  case  like  this, 
where  there  is  nothing  certain  or  issuable 
in  the  pleadings. 

But  as  to  the  point  relative  to  the  ad- 
missibility of  the  witness,  I  am  equally 
clear,  that  he  ought  to  have  been  received. 
For  his  interest  cannot  be  affected,  by  this 
suit;  inasmuch  as  the  verdict  and  judg- 
ment in  this  case  cannot  be  given  in  evi- 
dence, for,  or  against  him,  in  a  future 
action.  I  am  therefore  of  opinion,  that  he 
was  admissible ;  and  that  the  objection  was 
matter  of  observation  only ;  which  went  to 
his  credit,  and  not  to  his  competency. 

LYONS,  Judge.  We  all  concur,  in  opin- 
ion, that  the  plea  is  bad,  and  that  a  re- 
pleader must  be  awarded. 

But  I  differ  with  those  who  think,  that 
it  was  right  to  receive  the  witness.  For 
he  and  the  defendant  claim  the  same 
boundaries;  and  both  are  interested,  in 
establishing  the  corner  tree,  at  No.  1. 
That  no  man  can  be  a  witness  in  his  own 
cause  is  a  rule  of  universal  justice ;  and  it 
is  also  laid  down  that  no  person  interested 
in  the  question,  before  a  court,  can  be  a 
witness.  Nay  more,  if  a  witness  only  ap- 
prehends himself  to  be  interested,  although, 
in  fact,  he  be  not,  yet  he  is  not  ad- 
389  missible.  *1  Stra.  129.  Now  here  the 
defendant  and  the  witness  both  claim- 
ing the  same  comer,  they  have  equal  in- 
terest in  establishing  the  same  fact. 
Therefore  although  the  witness  is  not  sub- 
ject to  the  costs  and  damages  in  that  suit, 
yet  his  title  and  boundaries  are  drawn  into 
question ;  and  the  verdict  and  judgment, 
in  this  case,  will,  as  Lord  Holt  observes 
in  Salk.  283,  be  sure  to  be  heard  of,  and 
may  have  an  influence,  on  the  jury,  in 
any  suit,  which  may  be  brought  against 
him.  I  am  therefore  of  opinion,  that  he 
was  not  a  competent  witness ;  but,  as  the 
court  are  divided  upon  this  point,  no  direc- 
tion, with  regard  to  it,  can  be  given.  The 
judgment  however,  is  to  be  reversed  for 
want  of  an  issue,  and  a  repleader  awarded. 

Judgment  reversed  and  a  repleader 
awarded.  

Mayo  V.  Clarke. 

[October  Term.  180a] 

Court  of  A|>pe«to— JofisdlctloB.*— The  Court  of  Appeals 
bas  no  original  jurisdiction,  and  cannot  decide' 

•Saporfodcss.— In  Puffh  v.  Jones,  6  Lelfirh  810,  it  Is 
said:  *1  think  the  order  of  the  circuit  court  refus- 
ioR  the  supersedeas,  should  be  reversed,  and  a 
judgment  awarding^  the  supersedeas  entered  here, 
according  to  the  form  in  Mauo  v.  Clarke,  October  1800, 
reported  2  (7aU  889."  See  also,  citing  principal  case, 
Wiugfleld  r.  Crenshaw,  8  H.  &  M.  257.  See  mono- 
graphic HoU»  on  "Appeals'*:  also.  "Jurisdiction" 
appended  to  Phippen  t.  Durham,  8  Qratt.  457. 


the  merits  of  any  case  until  they  are  decided  on 
by  the  District  Court. 

This  was  a  supersedeas  to  an  order  of  the 
District  Court  denying  a  supersedeas  to  an 
order  of  the  County  Court  concerning  a 
road. 

PENDLETON,  President.  Delivered  the 
resolution  of  the  Court  to  the  following 
effect. 

The  Court  is  satisfied  that  they  cannot 
go  into  the  merits  of  the  case  until  the  Dis- 
trict Court  has  decided  on  them.  But  they 
are  equally  clear  that  there  are  sufficient 
grounds  upon  the  record,  for  the  District 
Court  to  award  a  writ  of  supersedeas  to 
the  order  of  the  County  Court.  The  order 
of  the  District  Court  therefore  is  to  be  re- 
versed, and  a  writ  of  supersedeas  awarded 
from  that  Court ;  who  are  to  proceed  there- 
upon as  in  the  usual  cases  of  writs  of  su- 
persedeas to  orders  of  this  kind. 


390      *Browne  &  al.  v.  Turberville  &  al. 

[October  Term,  1800.] 

Ststttto  of  Descents— Constmction.*— Construction  of 
the  7th  section  of  tbe  act  of  descents. 

Same— Sttine— Cose  at  Bar.— W.  of  full  age,  died  in- 
testate, without  issue  and  unmarried,  seized  and 
possessed  of  an  estate  partly  derived,  by  devise, 
from  bis  father  Q.  W.  and  partly  by  descent  from 
his  brother  R.  W.  leaving  an  uncle  and  three 
cousins,  children  of  a  deceased  uncle  of  the  whole 
blood  on  the  mothers  side,  and  an  uncle  of  the 
half  blood  likewise  on  the  mothers  side,  and  leav- 
ing, also,  two  relations  on  the  fathers  side.  The 
estates  were  ordered  to  be  divided  into  two  moie- 
ties: of  which,  one  was  to  be  divided  between  the 
two  relations  on  the  fathers  side,  and  the  other 
moiety  was  to  be  allotted  those  on  the  mothers 
side  as  follows,  to  wit,  two  fifths  to  the  uncle  of 
the  whole  blood:  two  fifths  to  the  three  cousins; 
and  one  fifth  to  the  uncle  of  the  half  blood. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery,  where  John  Tur- 
berville Gowen  C.  Turberville,  Richard  C. 
I4.  Turberville,  Hannah  L.  Turberville  and 
George  Fitzhugh,  brought  a  bill  against 
Browne  and  wife  and  Morton  and  wife, 
stating.  That,  in  17%,  George  Waugh,  of 
full  age,  died  intestate,  without  issue,  and 
unmarried.  That  he  was  seized  and  pos- 
sessed of  a  considerable  real  and  personal 
estate,  part  thereof  derived  to  him,  by  de- 
vise, from  his  father  Gowry  Waugh,  who 
died  in  the  year  17 — ;  and  the  residue,  by 
descent,  from  his  brother  Robert  Waugh, 
who  died  unmarried,  and  without  issue  in 
1795.  That  the  plaintiffs  are  the  next  of 
kin,  on  the  part  of  his  mother  to  the  said 
George  Waugh ;  that  is  to  say,  the  plain- 
tiff John  Turberville  and  George  Turberville 
deceased,  (the  father  of  the  plaintiffs, 
Gowin,  Richard  and  Hannah  Turberville) 
were  the  uncles  of  the  whole  blood  to  the 
said  George  Waugh  on  the  mothers  side, 
and  the  plaintiff  George  Fitzhugh  was  half 
brother  to  the  mother  of  the  said  intestate. 
That  the  wife  of  the  defendant  John 
Browne,  and  Hannah  wife  of  George  Morton 
are  next  of  kin  to  the  said  George  Waugh 
on  his  fathers  side.  That  the  plaintiff 
John  Turberville  and  the  said  John  Browne 

«5tatate  of  Descents— Constractlon.— On  the  ques- 
tion of  the  construction  of  the  statute  of  descents  of 
1792,  the  principal  case  is  cited  and  approved  in 
Tomlinson  v.  Dillard.  3  Call  115,  120;  Dilliard  v. 
TomlinRon,  1  Munf.  206,  206.  208:  Templeman  v.  Step- 
toe,  1  Munf.  800,  372;  Davis  v.  Rowe,  6  Rand.  361, 
366,  868.  429,  434.  488,  441;  Medley  v.  Medley,  81  Va. 
271,  278. 
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have  taken  administration  upon  George 
Waugh's  estate.  That  the  plaintiffs  have 
applied  to  the  said  John  Browne  and  George 
Morton  and  their  wives  for  a  division  of 
the  property  of  George   Waugh,  but, 

391  *as    the    plaintiffs     and    defendants 
differ   in   opinion  as   to  the   portions 

to  be  allotted,  nothing  has  been  done.  The 
bill  therefore  prays  for  a  division  according 
to  law,  and  for  general  relief. 

The  answer  of  Browne  and  wife  admits 
the  facts  stated  in  the  bill;  except,  that 
they  know  not,  in  what  manner  Robert 
Waugh*s  supposed  share  of  his  father 
Gowry  Waugh*s  estate,  is  to  be  traced  and 
derived  from  the  said  Gowry  Waugh,  but 
reserving  to  themselves,  a  future  right  to 
investigate  that  point,  they,  at  present, 
admit  the  fact  as  to  Robert  Waugh 's  estate, 
as  stated  in  the  bill. 

The  Court  of  Chancery  was  of  opinion, 
'*That  the  statute  passed  in  the  year  1792, 
directing  the  course  of  descents,  ought  to 
be  understood  in  the  following  sense.  First 
When  any  person,  having  title  to  any  real 
estate  of  inheritance,  shall  die  intestate, 
as  in  such  estate,  it  shall  descend  and 
pass,  in  parcenary,  to  his  kindred  male 
and  female,  in  the  following  course,  that 
is  to  say;  second  to  this  children,  or  their 
descendants,  if  any  there  be,  third  and 
sixth,  if  there  be  no  children,  nor  their  de- 
scendants, then  to  his  father,  unless  the 
intestate,  who  had  derived  the  estate  by 
purchase,  or  descent  from  his  mother,  die 
an  infant,  without  issue,  in  which  case, 
the  father  or  his  issue,  by  any  other 
woman,  than  the  mother,  shall  not  succeed, 
if  any  brother  or  sister  of  the  infant,  on  the 
part  of  the  mother,  or  any  brother  or  sister 
of  the  mother  or  any  lineal  descendant  of 
either  of  them  be  living:  Fourth  and 
iifth,  if  there  be  no  father,  then  to  his 
mother,  brothers  and  sisters,  and  their 
descendants,  or  such  of  them  as  there  be ; 
unless  the  intestate,  who  had  derived  the 
estate,  by  purchase  or  descent,  from  his 
father,  die  an  infant,  without  issue,  in 
which  case  the  mother,  or  her  issue,  by 
any  other  man  than  the  father,  shall  not 
succeed  with  the  intestates  brothers  and 
sisters,  if  any  brother  or  sister  of  the  in- 
fant, on  the  part  of  the  father,  or  any 
brother  or  sister  of  the  father,  or  any 

392  ^lineal  descendant    of  either  of  them 
be  living:     Seventh,    if    there    be  no 

mother,  nor  brother,  nor  sister,  nor  their 
descendants,  then  the  inheritance  shall  be 
divided  into  two  moieties  (unless  the  intes- 
tate, who  had  derived  the  inheritance, 
either  by  purchase  or  descent,  from  either 
the  father  or  the  mother,  die  an  infant,  in 
which  cases,  the  paternal  kindred  shall 
not  participate  of  the  estate,  derived  from 
the  mother,  and  vice  versa,  the  maternal 
kindred  shall  not  participate  of  the  estate 
derived  from  the  father,  by  the  fifth  and 
sixth  sections  preceding)  one  of  which 
moieties  shall  go  to  the  paternal  the  other 
to  the  maternal  kindred,  in  the  following 
course,  that  is  to  say:  Eighth,  first  to  the 
grandfather:  Ninth,  if  there  be  no  grand- 
father, then  to  the  grandmother,  uncles 
and  aunts,  on  the  same  side,  or  such  of 
them  as  there  be:  Tenth  if  there  be  no 
grandmother   uncle   nor  aunt  nor  their  de- 


scendants, then,  to  the  great  grandfathers^ 
or  great  grandfather,  if  there  be  but  one, 
and  so  on  making  the  fifth  and  sixth  sec- 
tions, and  that  part  of  the  seventh  section, 
relative  to  the  parent,  from  whom  the 
estate  had  been  derived,  to  an  infant  dying 
intestate,  independent  of  all  the  subse- 
quent sections  until  the  fourteenth. 
Fourteenth  and  where  for  want  of  issue  of 
the  intestate,  and  of  father,  mother,  broth- 
ers and  sisters,  and  their  descendants,  the 
inheritance  is  before  directed  to  go  by 
moieties,  to  the  paternal  and  maternal  kin- 
dred on  the  one  part,  or,  if  the  kindred,  on 
the  one  part,  shall  be  excluded  from  succes- 
sion, by  the  fifth  and  sixth  sections  preced- 
ing, the  whole  shall  go  to  the  other  part : 
That  by  the  statute  interpreted  in  the 
sense,  which  this  paraphrase  thereof  ex- 
hibiteth  and  py  the  twenty  seventh  section 
of  the  statute  passed  in  the  same  year 
concerning  wills  and  the  distribution  of 
intestates  estates,  all  the  estate  of  George 
Waugh,  who  was  of  full  age,  had  no  issue, 
and  was  not  married,  at  the  time  of  his 
death,  derived  to  him,  as  well,  from  hi& 
father  Gowry  Waugh,  as  from    his   brother 

Robert  Waugh,  must  be  divided  into 
393      *two  moieties,    to   one   of  which  fai& 

paternal,  and  to  the  other  his  mater- 
nal kindred  will  succeed;  that  the  only 
plausible  objection  to  this  interpretation  is, 
that  these  words,  in  the  seventh  section, 
and  the  estate  shall  not  have  been  de- 
rived, either  by  purchase  or  descent  from 
either  the  father  or  the  mother,  are  taken 
out  of  their  place,  and  expoun<ied  in  a 
sense,  not  agreeing  exactly,  if  agreeing,  at 
all,  with  their  true  meaning,  and  these 
words  in  the  interpretation,  *or  if  the 
kindred  on  the  one  part,  shall  be  excluded 
from  succession,  by  the  fifth  and  sixth 
sections  preceding,'  are  arbitrarily  supplied 
in  the  fourteenth  section  of  the  statute  di- 
recting the  course  of  descents;  that  in  an- 
swer to  this  objection,  the  transposition 
and  exposition  of  those  words  in  the 
seventh,  and  the  supplement  of  those  in  the 
fourteenth  section,  may  be  justified,  by 
these  considerations,  first,  the  Legislature, 
forming  the  general  system  of  succession 
to  real  estates  of  inheritance,  manifestly 
supposed  the  canons  ordained  for  regulat- 
ing it,  to  be  dictated  by  the  natural  afPec- 
tion  which  would  have  moved  the  owner. 
in  disposing  his  estate,  whether  of  original 
or  derivative  acquisition,  if  he  had  ap- 
pointed testamentary  successors,  in  case 
he  had  no  children,  to  appoint  his  kindred 
on  both  sides,  but  the  Legislature,  in  a 
single  instance  only,  which  was  the  case 
of  an  infant,  who  deriving  an  estate  from 
father  or  mother,  died,  without  issue,  and 
unmarried,  thought  proper,  for  some  cause 
or  other,  to  interrupt  and  divert  the  suc- 
cession :  And  the  interpretation  proposed  in 
the  paraphrase,  will  confine  the  operation 
of  the  fifth,  sixth  and  seventh  sections  to 
that  instance,  and  renders  the  supplement, 
to  the  fourteenth  section,  a  necessary  con- 
sequence, leaving  the  operation  of  the  other 
parts  of  the  statute  undisturbed,  in  every 
other  instance.  Second,  the  words  trans- 
posed, otherwise  expounded,  will  not  only  be 
inconsistent  with  the  supposition  and  de- 
sign of  the  Legislature,  but  will  so  derange 
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the  whole  system,  that  the  greater 
394  part  *of  it,  will  be,  if  not  unintelli- 
gible, ineffectual,  in  numberless 
instances,  for  the  seventh  section,  uncon- 
nected with  the  two,  which  immediately 
precede  it  may,  without  violating  any  rule 
of  sound  criticism,  be  connected  with  all 
the  subsequent  parts  of  the  statute,  and  in- 
fluence them  in  such  a  manner  that  they 
will  not  operate,  in  any  other  case  but  that 
in  which  the  intestate  derived  the  inherit- 
ance from  one,  who  was  not  his  father,  or 
mother.*'  That  court  therefore  appointed 
commissioners  to  divide  the  estates  into 
two  moieties;  ''And  allot  one  half  of  one 
of  the  said  moieties  to  the  defendants 
George  Morton  and  Hannah  his  wife,  and 
the  other  half  of  that  moiety,  to  the  defend- 
ants John  Browne*  and  his  wife,  and  to 
divide  the  other  moiety  into  five  equal 
parts,  and  allot  of  those  five  parts,  two  to 
the  plaintiff  John  Turberville,  two  others 
to  the  plaintiffs  Gawin  Turberville,  Richard 
C.  L.  Turberville  and  Hannah  L.  Tur- 
berville, and  the  remaining  part  to  the 
plaintiff  George  Fitzhugh.*'  From  which 
decree,  Browne  and  his  wife  appealed  to 
this  Court. 

Randolph  for  the  appellants.     After  stat- 
ing, that  the  whole  depended   on    the  con- 
struction of  the  7th  section  of  the  act  of  1792, 
contended  that  the  Chancellors  exposition 
of  the  statute  could  not  be  supported.     For 
the  Court  cannot   substitute  words   merely 
because    the    Legislature    have    not  made 
any    provision    for   the  case.     Indeed  from 
the    various  alterations  which  the  law  had 
undergone  since  the  act  of  1785,  it  was  fair 
to   infer  a   change  in   the  Legislative  will 
upon  the  subject.     So  that  the  Court  would 
rather  view  it,  as  a  casus  omissus,    and  re- 
sort  to  the  principles  of  the  common  law, 
than  adopt  the   exposition  of    the  Chancel- 
lor. 
396         *Warden  contra.     The  common  law, 
upon  the  subject,  cannot   be  revived, 
because    it  was  repealed  by  the  act  of  1785, 
and  has  not  been  expressly  revived  by  any 
statute  since.     There  is  no  controversy,   as 
to   the  moiety   which  he  claimed  from  his 
brother,    but   the  question  merely  is,  as  to 
that  derived   from   his  father.     Which  de- 
pends upon  the  sound  exposition  of  the  act 
of  1792 ;  and  the  Chancellors  decree  contains 
a  just  construction  of  it.     But   in  addition 
to  that,  it  may  be  observed,  that  the  act  of 
1792,  only  repeals  so  much  of  all  other  laws 
as  comes  within  its  own  purview.     Conse- 
quently  no   part   of   the  act   of  1785  is  re- 
pealed, but  what  comes  within  the  express 
provisions  of  the  act   of   1792.     But   if  the 
present   case  is  not  within   the  act  of  1792, 
then,  it  will  be  governed  by  the  act  of  1785, 
which,   so  far  as  respects  the  present  case, 
is  not  repealed    by  the  act  of  1792 ;  because 
it  is  not  within  its  purview. 

Wickham  in  reply.  The  Legislature,  by 
the  act  of  1792,  intended  to  provide  for  all 
cases  of  intestacy.  The  interpolation,  in 
the  seventh  clause,  was  not  in  the  revisal, 
prepared    for    the    Legislature,    but  it  was 

•It  appears  by  an  entry  at  the  foot  of  the  decree 
of  the  Court  of  Chaocery.  that  the  defendants  Jobn 
Browne  and  his  wife  were  mistaken,  for  Rawlei^h 
Trarcrs  Browne  and  Million  his  wife.  The  decree 
was  therefore  to  be  amended,  in  that  respect  by 
consent  of  the  parties. 


made  by  the  Assembly  themselves;  which 
looks  as  if  it  was  designed ;  and  the  Court 
cannot  correct  the  oversights  and  omissions 
of  the  Legislature.  The  whole  of  the  act 
of  1785  is  incorporated  into  that  of  1792. 
So  that  it  is  the  same  law,  with  the  altera- 
tion ;  which  the  Legislature  might  make, 
if  they  thought  proper.  The  circumstances 
argue  an  intention  to  do  so;  which  inten- 
tion ought  to  prevail.  Had  the  7th  section 
been  wholly  omitted  there  might  have  been 
some  grounds  for  Mr.  Wardens  argument 
on  the  act  of  1785 ;  but,  as  it  is,  there  can 
be  no  pretext  for  the  construction,  he  con- 
tends for. 
Cur.  adv.  vult. 

Wickham  and  Randolph  for  the  appel- 
lants. The  7th  section  is  to  be  taken  inde- 
pendantly;  and  then  no  provision 
396  having  been  made  for  it,  by  the  *act, 
it  devolves  upon  the  heir  at  com- 
mon law:  Which,  regarding  the  blood 
of  the  first  purchaser,  is  consistent  with 
the  views  of  the  Legislature,  manifested 
by  the  amendments  and  alterations  in  the 
act  of  1785.  These  were  introduced  into  the 
acts  of  1790  and  1792,  for  the  express  pur- 
pose of  restoring  the  estate  to  the  family  of 
the  original  purchaser.  The  statute  of 
1785,  therefore,  having  been  repealed  by 
the  act  of  1792  (the  title  and  object  of  which 
is  to  reduce  all  the  acts,  upon  the  subject, 
into  one,)  and  the  latter  not  having  pro- 
vided for  the  case,  it  must  descend  accord- 
ing to  the  rules  of  the  common  law ;  which, 
as  to  cases  of  this  kind,  are  restored  by  the 
repeal  of  the  act  of  1785.  For  the  Chancel- 
lor's interpretation,  which  goes  to  supply 
words  in  a  law,  cannot  be  admitted;  be- 
cause that  is  beyond  the  power  of  the 
court. 

Warden  and  Call  contra.  The  estate  must 
either  go  to  the  heir,  at  common  law,  es- 
cheat to  the  Commonwealth,  or  descend, 
according  to  the  act  of  1785,  which,  as  to 
cases  of  this  kind,  we  contend,  stands 
unrepealed. 

It  cannot  descend  to  the  heir  at  the  com- 
mon law;  because  the  common  law,  as  to 
descents,  was  repealed  by  the  act  of  1785 ; 
and  therefore,  if  the  latter  was  repealed  by 
the  act  of  1792,  yet,  as  the  common  law 
was  not  expressly  revived,  by  the  last  stat- 
ute, it  remains  repealed;  according  to  the 
express  directions  of  the  act  of  1789  c.  9,  p. 
6:  Which  enacts,  *^that  whensoever  one 
law,  which  shall  have  repealed  another 
shall  be  itself  repealed,  the  former  law  shall 
not  be  itself  revived,  without  express  words 
to  that  effect."  This  applies  as  well  to  the 
common  law,  as  to  the  statute  law;  and 
makes  a  revival  absolutely  necessary  in 
both  cases. 

Therefore  unless  the  act  of  1785,  is  in 
force,  as  to  these  cases,  there  is  no  heir  or 
other  representative  who  can  take  the  estate ; 
but  it  must  escheat  to  the  Common - 
397  wealth  for  defect  of  heirs.  *Which 
would  be  a  very  harsh  construction, 
when  there  are  so  many  blood  relations  of 
the  decedent  living;  and  therefore  the 
court  will  adopt  it  with  great  reluctance. 

Nor  is  it  necessary  to  make  that  con- 
struction ;  since  the  act  of  1785  is  in  force, 
as  to  cases  of  this  kind :  For  cases  of  this 
sort    are,  in   terms,  provided  for,    by   that 
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act ;  and  are  altogether  omitted,  in  the  act 
of  1792.  But  the  act  of  1792  only  repeals  so 
much  of  every  other  act,  as  comes  within 
its  own  purview  and  provisions.  There- 
fore as  cases,  like  the  present,  do  not  come 
within  the  purview  or  provisions  of  the 
last  act,  but  are  embraced,  expressly,  in 
that  of  1785,  it  follows,  necessarily,  that 
the  act  of  1785,  as  to  cases  of  this  nature, 
is  not  repealed. 

This  interpretation  will  be  the  rather 
made,  because,  by  this  means,  the  inten- 
tion of  the  makers  of  the  law,  to  distribute 
the  estate  amongst  the  next  of  kindred,  will 
be  preserved;  and  there  will  be  a  canon  of 
descent,  for  every  case,  which  can  happen, 
while,  the  rule  of  primogeniture  will  not 
be  suffered  to  revive,  against  the  positive 
will  of  the  I/Cgislature ;  who  have,  anx- 
iously, sought  to  destroy  it,  as  repugnant 
to  the  genius  of  the  Government,  and  the 
principles  of  justice. 

Cur.  adv.    vult. 

FLEMING,  Judge.  There  seems  to  be 
considerable  difficulty,  in  construing  the 
acts  of  Assembly,  concerning  the  course  of 
descents  and  the  distribution  of  intestates 
estates,  as  they  now  stand  in  our  statute 
books;  and  therefore,  it  may  not  be  im- 
proper to  take  a  retrospective  view  of  the 
whole  of  them. 

The  Legislature  conceiving,  that  the  rule 
of  descents  by  the  common  law  was  not 
well  adapted  to  the  genius  of  the  people  and 
the  form  of  our  Government,  totally  changed 
it,  by  the  act  of  1785 ;  which  appears  to 
have  provided  for  every  possible  case. 
398  But,  in  1792,  an  alteration  was  *madc, 
in  the  case  of  infants  dying  without 
issue;  excluding  the  mother,  when  the'  in- 
heritance was  derived  from  the  father,  if 
there  was  living  any  brother,  or  sister  of 
such  infant,  or  any  brother  or  sister  ot  the 
father,  or  any  lineal  descendant  of  either  of 
them.  And  vice  versa,  where  the  inherit- 
ance was  derived  from  the  mother. 

These  provisions  are  preserved  in  the  5th 
and  6th  sections  of  the  act  of  1792:  Which 
exclude  any  issue,  which  either  the  father 
or  mother  may  have  by  any  other  person, 
than  the  deceased  parent  of  such  infant, 
where  the  inheritance  was  derived  from 
such  deceased  parent. 

So  far  the  act  is  clear  enough ;  but  the 
difficulty  arises  from  the  words  of  the  next 
section,  which  are,  **If  there  be  no  mother 
nor  brother,  nor  sister  nor  their  descend- 
ants, and  the  estate  shall  not  have  been 
derived,  either  by  purchase  or  descent, 
from  either  the  father  or  the  mother,  then, 
the  estate  shall  be  divided  into  two  mo- 
ieties, one  of  which  shall  go  to  the  pater- 
nal, and  the  other  to  the  maternal  kindred.*' 

This  clause  would  have  embraced  the 
present  case  precisely,  were  it  not  for  the 
words,  and  the  estate  shall  not  have  been 
derived,  either  by  purchase  or  descent, 
from  either  the  father  or  the  mother ;  which 
in  strictness  except  the  present  case,  and 
being  words  of  important  signification,  I 
do  not  think  myself  at  liberty  to  reject 
them.  For  I  do  not  think  it  proper,  in  the 
construction  of  statutes  to  supply,  reject  or 
transpose  significant  words,  as  is  some- 
times done  in  cases   on   wills ;  because,   in 


removing  one  difficulty,  others  may  arise, 
and  greater  inconveniences,  perhaps,  be  in- 
troduced. Thus,  to  add  the  words  in 
case  of  an  infant,  after  the  word  not, 
might  remove  the  difficulty  in  the  present 
case,  as  it  would  then  run  in  this  manner. 
*'And  the  estate  shall  not,  in  case  of  an 
infant,  have  been  derived,  either  by  pur- 
chase or  descent,  from  either  the  father  or 
the   mother."     By   which    interpola- 

399  tion  the   present   case   would  *not  t>e 
within     the     exception,     as    George 

Waugh  was  of  full  age ;  but  had  he  been  an 
infant,  the  same  difficulty  would  still  have 
existed ;  and  the  practice  might,  perhaps, 
be  sometimes  extended  beyond  the  intention 
of  the  Legislature,  and  cases  might,  by 
the  aid  of  supplement,  be  frequently 
brought  within  the  meaning  of  a  law, 
which  were  never  contemplated  by  those 
who  made  it.  So  that,  besides,  the  impro- 
priety, 6f  the  courts  undertaking  to  make 
the  Legislature  speak  a  different  language 
from  that  to  be  found  in  the  statute'  book, 
the  addition  would  not  be  co-extensive  with 
the  difficulties;  and  a  new  interpolation 
might  become  necessary,  in  each  case  that 
might  arise.  Some  other  more  safe,  and 
effectual  mode  of  interpretation  is  there- 
fore, to  be  sought  for;  and,  I  think,  it  is 
to  be  found,  by  a  careful  perusal  of  the  acts 
upon  the  subject. 

To  me  it  appears,  that  it  has  been  en- 
tirely owing  to  the  mere  inattention  of  the 
Legislature,  and  the  unskillfullness  of  the 
person,  who  drew  the  act  of  17^,  that  cases, 
like  the  present,  have  been  left  unprovided 
for ;  and  that  the  Legislature  did  not  in- 
tend, that  so  important  a  provision  should 
have  been,  altogether,  omitted.  It  is  there- 
fore proper,  to  consider,  whether  there  be 
not  a  construction  of  the  acts,  that  will 
support  the  intention  of  the  Legislature? 
Which,  evidently,  was  to  provide  rules  of 
descent,  for  every  possible  case.  And,  I 
think,  there  is  a  plain  natural  interpreta- 
tion which  will  effect  this  important  ob- 
ject, without  any  violence  to  the  text. 

The  5th  section  of  the  act  of  1785  fully 
embraces  the  case,  and  as  the  act  of  1792 
only  repeals  so  much  of  other  laws,  as  conies 
within  its  own  purview ;  and  as  the  present 
case  is  not  within  the  purview  of  the  act  of 
1792,  which  has  made  no  manner  of  provi- 
sion for  it,  it  follows,  necessarily,  that  the 
act  of  1785  is  still  in  force,  as  to  the  pres- 
ent case :  And  thus  a  complete  system  of 
descents  is  established,    agreeable   to 

400  the  view  *of  the  Legislature  without 
recurring  to  the  danger  of  interpola- 
tion, which   might,  perhaps,    produce  more 
mischiefs  than  it  would  remedy. 

With  respect  to  the  personal  estate  of 
George  Waugh,  the  act  of  1792,  concerning 
wills  and  the  distribution  of  intestates 
estates,  directs  that  the  goods  and  chattels 
of  an  estate,  if  there  be  neither  wife  nor 
child,  shall  be  distributed  in  the  same 
proportions  and  to  the  same  persons,  as 
lands  are  directed  to  descend,  in  and  by  the 
act  to  reduce  into  one  the  several  acts 
directing  the  course  of  descents,  passed  the 
same  session,  and  is  the  one  now  under 
consideration.  Both  these  laws  have  the 
same  repealing  clauses.  So  that  the  act 
concerning   wills,    like   that   of    descents. 
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only   repeals    so    much    of  other  laws,  as 
comes  within  its  own  purview. 

But  the  act  of  1785  concerning  wills  and 
the  distribution  of  intestates  estates,  refers 
to  the  acts  of  descents  of  the  same  session, 
in  the  same  manner,  as  that  of  1792,  con- 
cerningr  wills,  refers  to  that  of  descents. 
Therefore,  as,  for  the  reasons  already 
given,  I  consider  the  5th  section  of  the  act 
of  descents,  passed  in  1785,  to  be  still  in 
force,  I  think  so  much  of  the  24th  clause  of 
the  act  of  distributions,  made  in  the  year 
1785,  as  refers  to  that  section,  is  also  still 
in  force ;  because  it  does  not  come  within 
the  purview  of  the  act  of  1792.  My  opinion 
consequently  is,  that  the  act  of  1785,  con- 
cerning' the  distribution  of  intestates 
estates,  must  give  the  rule  for  the  distribu- 
tion of  the  personal  estate  of  George  Waugh. 

This  way  of  considering  the  case  obvi- 
ates the  objection  made  concerning  the  rule 
of  the  common  law ;  which  certainly  has 
nothing  to  do  with  the  question. 

Upon  the  whole,  I  am  of  opinion  that  the 
decree,  although  founded  on  principles 
differing  from  those  I  have  assumed,  is 
substantially     right,      and     ought     to    be 

affirmed. 
401         »CARRINGTON,  Judf e.     Upon  the 
statement    made   of  this  family,  the 
question  is,  who  are  entitled  to  the  estates 
of  the  deceased? 

The  Legislature  have  passed  three  acts, 
relative  to  the  course  of  descents.  But  the 
last,  which  passed  in  1792,  professes  to  re- 
duce all  laws  upon  that  subject,  into  one ; 
and  by  it,  every  possible  case  of  intestacy 
was  meant  to  be  provided  for :  At  the  same 
time,  that  all  prior  acts,  were  intended  to 
be  repealed,  as  embraced  within  the  provi- 
sions of  the  last.  It  becomes  necessary 
therefore,  to  examine  the  meaning  of  the 
Legislature,  in  the  clause  in  question,  and 
to  carry  it  into  effect,  if  we  can. 

The  act  of  1792  proceeds  to  establish  the 
different  grades  of  descent  for  four  sections ; 
and  then  it  makes  an  exception,  in  the  case 
of  infants  dying  entitled  to  property  de- 
rived from  one  parent,  declaring  that  the 
other,  and  the  relations  on  that  side,  shall 
not  succeed  to  that  property ;  after  which 
comes  the  seventh  clause,  which  is  in  these 
words,  *  *  If  there  be  no  mother,  nor  brother, 
nor  sister,  nor  their  descendants,  and  the 
estate  shall  not  have  been  derived  either 
by  purchase  or  descent,  from  either  the 
father  or  the  mother,  then  the  inheritance 
shall  be  divided  into  two  moieties,  one  of 
which  shall  go  to  the  paternal  the  other 
to  the  maternal  kindred,  in  the  following 
course;  that  is  to  say,  &c. '*  going  on  in 
the  next  clauses,  to  state  the  rules. 

Upon   this  clause    the   question,    in    the 
present  case  arises. 

If  it  be  taken  literally,  the  plain  meaning 
of  the  Legislature,    throughout   the    subse- 
quent parts  of  the   law,    will   be    defeated ; 
and  the  intended  course  will   be  frustrated. 
But  it   is  obvious,    that  an  interpretation, 
tending  to  produce  that  effect,  ought  to    be 
rejected,    and  the    intent  of  the  makers  of 
the  act   observed,    if  possible :  And  I 
402     think  it  *may  be   done   without    any 
great  violation  of   the   text,    or  over- 
turning any  rule  of  construction. 
The  difficulty  has  evidently   arisen,  from 


the  omission  of  a  few  words  in  the  sentence. 
The  exception,  and  the  estate  shall  not 
have  been  derive^  either  by  purchase  or 
descent,  from  either  the  father  or  the 
mother,  ought  to  be  understood  relatively 
only ;  that  is  to  say,  it  relates  to  the  two 
preceding  sections,  respecting  infants,  and 
was  not  intended  to  apply  to  any  other 
cases ;  for  the  first  and  latter  parts  of  the 
section  refer  generally  to  all  intestacies, 
which  proves,  that  the  intermediate  words 
were  intended  to  operate  as  an  exception. 
The  meaning,  then,  of  the  Legislature  is 
obvious;  and  to  express  it  in  more  intelli- 
gible terms,  I  think,  we  should  add  after 
the  word  Not,  in  the  second  line  of  the  sec- 
tion, the  words,  in  case  of  an  infant:  After 
which  the  clause  will  read  thus  *  ^If  there 
be  no  mother,  nor  brother,  nor  sister,  nor 
their  descendants,  and  the  estate  shall  not, 
in  the  case  of  an  infant,  have  been  derived 
either  by  purchase  or  descent,  from  either 
the  father  or  the  mother,  then  the  inherit- 
ance shall  be  divided  Ac." 

This  supplement  which  according  to  the 
rules  of  expounding  statutes,  I  think  we 
have  a  right  to  make,  should  also  be  applied 
to  the  14th  section  of  the  act.  By  this 
means,  the  whole  act  will  be  rendered  con- 
sistent, and  all  cases  of  intestacy  will  be 
provided  for,  agreeable  to  the  meaning  and 
intention  of  the  Legislature.  Which  is  cer- 
tainly better,  than,  by  adhering  to  the  lit- 
eral expression,  to  disappoint  the  will  of 
the  Legislature,  and  defeat  the  intention  of 
the  law  altogether. 

Therefore,  although  I  do  not  exactly  agree 
with  the  Chancellor,  in  regard  to  the  man- 
ner of  expounding  the  law,  yet  I  agree  with 
him  in  the   conclusion ;  and  consequently, 

am  for  affirming  the  decree. 
403  ♦LYONS,  Judge.  It  is  a  rule  in  the 
construction  of  statutes,  that  the  in- 
tention, when  it  can  be  discovered,  must 
be  followed  with  reason  and  discretion,  al- 
though the  interpretation  may  seem  con- 
trary to  the  letter  of  the  statute.  11  Mod. 
161 ;  1  Show.  491 ;  10  Rep.  101 ;  10  Mod.  281 ; 
4  Com.  Dig.  338. 

Now  it  is  evident,  that  when  the  Legis- 
lature were  reducing  the  several  acts  of 
Assembly,  concerning  the  course  of  de- 
scents, into  one  act,  they  did  not  mean  to 
leave  any  case  unprovided  for ;  but  through 
oversight,  or  too  great  anxiety  to  express 
their  intention  with  caution,  a  difficulty  has 
intervened ;  which,  if  taken  literally,  would 
frustrate  the  object  of  the  Legislature  and 
leave  many  cases  without  a  provision.  To 
avoid  which  inconvenience  it  becomes  nec- 
essary to  give  a  reasonable  construction  to 
the  act,  so  as  to  effectuate  the  intent  and 
meaning  of  the  Legislature,  expressed  in 
other  parts  of  the  statute.  This  will  be 
effected,  by  taking  the  whole  act,  and  all 
other  acts  made  on  the  same  subject,  into 
one  view,  moulding  them  according  to  the 
rule  laid  down,  in  Hob.  346,  to  the  truest 
and  best  use ;  and,  rejecting  what  shall  ap- 
pear to  be  inconsistent  or  absurd,  and 
tending  to  defeat  the  intention  of  the  Leg- 
islature. Thus  giving,  to  the  law,  such  a 
construction,  as  will  make  it  answer,  fully, 
the  purposes  for  which  it  was  enacted. 

With  these  principles   in    view,  I  am  dis- 
posed   to    affirm   the  decree  of  the  Court  of 
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Chancery,  upon  different  grounds  than  those 
given  by  the  Chancellor;  which  I  do  not 
entirely  concur  with  him  in:  Because  by 
his  mode  of  correcting  the  7th  section  he 
makes  it  necessary  to  alter  the  14th  section ; 
which  might  be  going  too  far,  and  doing 
what  the  Legislature  did  not  intend  to  do. 

My  own  opinion  is,  that  either,  the  whole 
interpolation,  in  the  7th  section,  ought  to 
be  rejected,  as  a  saving  repugnant  to 
404  the  body  of  the  act,  'according  to  1 
Co.  47 :  Or  that  the  act  of  1785  is  to 
be  considered  as  not  repealed,  so  far  as  re- 
spects such  estates,  as  are  not  disposed  of 
by  the  act  of  1792.  By  either  of  which  con- 
structions, the  estate  derived  from  the 
father  will  be  disposed  of,  and  will  descend 
agreeable  to  the  decree. 

This  interpretation  puts  all  right;  rec- 
onciles the  whole  course  of  legislation  upon 
the  subject;  gives  complete  effect  to  the 
statute ;  and  fulfills  the  object  of  those  who 
made  it. 

For  these  reasons,  and  not  those  given 
by  the  Chancellor,  I  am  for  aflfirming  his 
decree. 

PENDLETON,  President.  To  enquire 
from  what  source  the  force  of  the  common 
law  of  England,  in  this  state,  is  derived, 
would,  at  present,  be  a  useless  speculation ; 
since  all  agree,  that  it  is  the  general  law 
of  the  land,  where  it  is  not  taken  away  by 
our  statutes. 

That  the  act  of  1785  has  totally  done  away 
that  common  law,  as  to  the  course  of  de- 
scents, has  not  been,  nor  can  be  doubted. 

The  rights  of  primogeniture  are  wholly 
abolished;  and  wherever  there  are  more 
persons,  than  one,  of  equal  degree  of  kin- 
dred to  the  intestate,  they  share,  equally, 
in  the  succession.  The  succession,  in  the 
right  line  ascending,  excluded  by  the  com- 
mon law,  is  here  permitted :  The  objection, 
to  the  half  blood,  is  removed ;  and  the  en- 
quiry, through  what  blood  the  lands  had 
descended  to  the  intestate,  is  abolished: 
The  intestate  is  in  all  cases  considered,  as 
the  unrestrained  proprietor;  and  his  sup- 
posed preference,  from  natural  affection, 
pursued. 

Under  this  act,  it  must  be  acknowledged, 
that  no  possible  case,  not  provided  for,  can 
happen,  so  as  to  let  in  the  rule  of  the  com- 
mon law. 

Although  this  new  system  was  generally 
approved,  yet  there  were  citizens  who  might 
wish,  that,  in  case  of  their  not  having 
405  children,  their  lands  *should  return 
to  the  family  they  came  from :  This, 
adult  persons  could  provide  for  by  their 
wills ;  but  infants  could  neither  make  use 
of,  nor  exercise  the  power;  for  which  rea- 
son, I  suppose,  and  probably  because  the 
infant  might  not  generally  have  other 
estate,  than  what  was  so  devised,  the  Leg- 
islature, in  1790,  passed  an  act,  which  de- 
clares, amongst  other  'things,  that  an 
infant,  dying  intestate  and  without  issue, 
having  lands  devised  by  descent  or  purchase 
from  father  or  mother,  the  other  parent  and 
relations,  on  that  side,  should  be  excluded 
from  the  succession ;  but  this  is  confined 
to  infant  intestates,  and,  no  otherwise, 
alters  the  general  law.  Then  comes  the  act 
of  1792. 
We  are  told,  by  the   counsel,    that  we  are 


confined,  in  construction,  to  the  literal  force 
of  the  words  in  the  7th  clause;  and  no 
power,  on  earth,  but  the  Legislature,  could 
change  it,  was  his  emphatical  expression. 
I  will  leave  it  to  that  gentleman  to  recon- 
cile this  to  his  observations  on  the  act  of 
1789,  when  he  read  the  title,  preamble,  and 
all  the  clauses  of  the  law,  for  the  purpose 
of  confining  the  general  term  law,  to  stat- 
ute law. 

And  was  he  not  right   in  the  latter  case? 

Among  the  rules  laid  down,  for  the  con- 
struction of  statutes,  as  collected  by  Bacon, 
are  the  following. 

1.  That,  in  the  construction  of  one  part 
of  a  statute,  every  other  part  ought  to  be 
taken  into  consideration,  for  that  will  best 
discover  the  meaning  of  the  makers.  6 
Bac.  abr.  (new  edition)  380. 

2.  A  statute  ought  upon  the  whole  to  be 
so  considered,  that  if  it  can  be  prevented, 
no  clause,  sentence  or  word  shall  be  super- 
fluous, void,  or  insignificant.  6  Bac.  abr. 
(new  edit. )  380. 

3.  And,  in  the  case  relied  on,  that  where 
words   are   express,    plain   and  clear,  they 

shall  be  understood  according  to  the 
406      general   and    natural    meaning  *and 

import,  it  is  added,  **  Unless  by  such 
exposition,  a  contradiction  or  inconsistency 
would  arise  in  the  statute,  by  reason  of 
some  subsequent  clause,  from  whence,  it 
might  be  inferred  that  the  intention  of  the 
Legislature  was  otherwise."  6  Bac.  abr. 
(new  edit.)  380. 

The  construction  laboured,  of  the  words 
of  the  7th  section,  would  render  superfluous 
and  insignificant  the  very  important  word 
infant,  in  the  fifth  and  sixth  sections; 
since  it  would  put  them  and  adults  on  one, 
and  the  same  footing. 

4.  General  words,  in  one  clause  of  a  stat- 
ute, may  be  restrained  by  a  subsequent 
clause,  6  Bac.  abr.  (new  edition)  381. 

This  applies  directly,  as  I  suppose  there 
is  no  difference,  whether  the  restraint  be 
in  a  prior  or  subsequent  clause:  Especially 
here,  where  the  general  words  are  used,  by 
way  of  reference  to  the  prior  clause. 

5.  A  remedial  statute  ought  to  be  con- 
strued liberally,  so  as  to  suppress  the  mis- 
chief intended  to  be  remedied,  6  Bac.  abr. 
(new  edition)  389. 

The  mischief  was,  the  enquiry,  when  a 
man  died  intestate,  perhaps  at  fourscore, 
how  he  came  by  his  land;  and  this  was 
done  away,  except  in  the  single  case  of  an 
infant  dying  intestate. 

I  will  now  proceed  to  the  law  of  1792.  The 
title  is,  '*  An  act  to  reduce  into  one  the  sev- 
eral acts  directing  the  course  of  descents." 
Which  comprehended  the  two  acts  before 
stated  (fori  discover  no  other  law;)  and 
we  find  no  change  is  made  in  these  laws, 
except  in  the  case  of  infant  intestates,  ex- 
tending the  exclusion,  in  the  October  ses- 
sion of  1792,  of  one  parent,  where  the  estate 
came  from  the  other,  to  the  issue  which  the 
excluded  parent  may  have  by  another  hus- 
band or  wife. 

The  act  then  proceeds  to  direct  the  descent 

in    the    several    cases,    as  they    may 

407      happen  one  after  *an other,  repeating, 

in  each  provision,  that  the  prior  case, 

provided    for,    has   not    happened.     To  his 

children  or  their  descendents,  if  any  be ;  if 
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there  be  no  chiidrea  or  descendents,  then  to 
his  father;  if  there  foe  no  father,  then  to 
bis  mother,  brothers  and  sisters  and  their 
descendents,  or  such  of  them  as  there  be. 
Then  comes  the  exception  in  the  case  of 
infants,  from  the  act  of  1792,  with  the  ex- 
tension of  the  exclusion  to  their  issue;  and 
then  we  come  to  the  7th  section,  supposed 
to  be  so  powerful  as  to  overturn  the  g^eneral 
system,  placing  adults  intestates  on  the 
same  footing  with  infants,  as  to  the  en- 
quiry from  which  parent  the  estate  came ; 
and  to  let  in  the  common  law  as  to  them, 
as  well,  as  to  infants. 

That  this  was  the  intention  of  the  Leg- 
islature was  admitted  by  the  counsel;  and, 
indeed,  is  so  plain,  that  he  who  runs  may 
read;  and  we  come  to  the  question, 
whether  we  are  compelled  by  force  of  the 
words  to  violate  that  intention. 

The  purpose  of  the  clause  was  to  proceed 
and  make  provision  for  the  succession,  if 
none  of  the  cases,  before  provided  for, 
should  occur.  It  takes  it  up,  after  the 
fourth  which  provides  for  the  mother, 
brothers  and  sisters,  in  case  there  be  no 
children  or  father,  and  provides  if  there  'be 
no  mother  brother  or  sister,  and  the  estate 
shall  not  have  been  derived  by  purchase  or 
descent  from  either  father  or  mother, 
plainly  intending  to  take  in  the  exception 
as  to  infants,  but  omitting  to  use  the  term 
infant. 

I  observed,  that  if  this  was  to  be  under- 
stood as  a  substantive  enacting  clause,  and 
taken  strictly,  the  case  of  the  children  and 
father  not  being  put,  the  division  of  the 
estate,  between  the  paternal  and  maternal 
kindred  must  take  place,  in  exclusion  of 
the  children  and  father. 

The  answer  was,  that  these  cases  were 
before  provided  for,  prior  to  the  claim  of 
the  mother  brothers  and  sisters :  And 
406  the  answer  was,  to  me  ^perfectly  sat- 
isfactory; because  this  clause  did  not 
intend  to  affect  any  of  the  former  provi- 
sions, but  to  state  those  which  had  not  oc- 
curred, and,  in  such  events  to  provide  for 
the  new  cases.  In  this  statement  it  was 
necessary  to  notice  the  excepted  case,  of  an 
infant  intestate ;  but  in  doing  this,  there 
is  an  omission  in  the  description  of  the 
case,  provided  for  in  the  fifth  and  sixth  sec- 
tions, from  their  leaving  out  the  words,  *4n 
the  case  of  an  infant  as  aforesaid." 

Is  it  not,  then,  consistent  with  the  rules, 
for  construction  of  statutes,  that  the  court 
shall  supply  those  words  to  make  the  clause 
conformable  to  other  parts  of  the  law,  and 
to  its  general  system?  I  have  no  doubt  but 
it  is. 

The  same  observations  apply  to  the  14th 
section ;  where  the  case  of  the  infant  is 
omitted,  but  yet  not  affected:  Since  that 
clause  proceeds  upon  a  supposition,  that, 
under  the  former  parts  of  the  law,  there  is 
no  impediment  to  the  partition  between  the 
paternal  and  maternal  kindred,  and  only 
provides  for  the  case  of  there  being  but  one 
or  neither  of  those  heirs. 

If  I  had  any  doubt  upon  this  point,  I 
should  be  of  opinion,  that,  in  every  case, 
if  there  could  be  one,  in  which  the  act  of 
1792  makes  no  provision,  the  act  of  1785 
would  not,  in  that  case  be  repealed,  but 
would  controul  the  common  law.     However, 


I  am  satisfied,  notwithstanding  the  7th  sec- 
tion, that  the  enquiry  from  whom  the  estate 
descended,  is  confined  merely  to  infants, 
and  does  not  extend  to  the  case  of  other  in- 
testates. 

As  the  €k>urt  diff<^r  in  their  reasons,  the 
decree  is  to  be  affirmed   without  alteration. 

Decree  affirmed. 


409  *Ro8e  V.  Murchie. 

[OctoberTerm.  1800.1 

Psrtnerslilp— Set-Off*— Cam  at  Bar.— A  is  indebted  to 
D,  F&  CO.  by  bond:  A  dien.  and  at  ttae  sale  of  bis 
estate,  by  his  executors,  F  tbe  acting  partner  of 
D,  F&  CO.  buys  a  slave:  which  he  carries  to  his 
own  plantation  and  there  continues  him:— The 
amount  of  the  purchase  for  the  slave  is  a  ffood 
discount  affainst  tbe  bond. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery,  where  Rose  as 
executor  of  Banister  brought  a  bill  for  re- 
lief against  Murchie  surviving  partner  of 
Donald,  Fraser  and  company,  James  Fraser 
and  David  Maitland  and  Robert  Maitland 
his  attornies  in  fact.  Stating^  that  on  the 
7th  of  January  1788  Banister  gave  his  bond 
to  Donald,  Fraser  &  Co.  for  ;f200.,  being 
the  conjectural  balance  of  an  account,  but 
in  fact  only  ;fl72.  19.  6H-  according  to  ac- 
count was  due.  That  other  transactions 
since  (as  per  account  annexed,)  will  reduce 
it  to  £43,  17.  7.  That  they  have  assigned 
the  bond  to  Fraser,  who  was  apprized  of 
the  errors,  and  promised  to  account,  but 
had  not.  The  bill  therefore  prays  an  ac- 
count, and  for  general  relief. 

The  answer  of  Murchie,  states  the  assign- 
ment to  Fraser,  but  that  he  was  informed 
it  was  given  for  an  unsettled  account,  and 
that  it  was  taken  without  recourse.  That 
he  told  him  one  of  the  discounts  set  up  by 
the  plaintiff  was  for  a  negro  bought  by 
Simon  Fraser  who  was  a  partner  of  Don- 
ald, Fraser  &  Co.  but  that  the  defendant 
thought  Simon  Fraser  only  and  not  the 
company  was  liable  for  the  negro. 

The  answer  of  Fraser,  states,  that  he 
knows  nothing  of  the  transactions  men- 
tioned in  the  bill,  except  that  Donald, 
Fraser  A  Co.  being  indebted  to  Thomas 
Fraser  &  Co.  of  which  last  named  house 
the  defendant  is  a  partner  and  their  agent 
and  assignee,  the  defendant  Murchie  as 
surviving  partner  of  Donald,  Fraser  St  Co. 
assigned  the  said  bond  to  him  in  discharge 
of  the  debt  due  Thomas  Fraser  &  Co. 

410  *The  answer  of  the  Maitlands, 
states,  that  they  assisted  in  the  set- 
tlement between  James  Fraser  and  Donald, 
Fraser  St  co. :  And  that  the  bond  was  as- 
signed without  any  knowledge  of  any 
equity  against  it. 

The  deposition  of  a  witness,  proves  that 
Simon  Fraser  was  the  acting  partner  of 
Donald,  Fraser  &  Co. 

Another  witness,  proves  that  there  were 
mutual  dealings  between  Banister  and  the 
company,  and  between  the  plaintiff  and 
the  company  after  Banister's  death.  That 
Simon  Fraser  bought  two  sows  and  a  negro 

•Partnership— Set-Ofl.  —  Joint  and  separate  de« 
mands  cannot  be  set  off  acrainsteach  other:  nor  can 
partnership  and  separate  demands  be  set  oflafirainst 
each  other.  Porter  v.  Nekervis,  4  Rand.  850: 
Scott  V.  Trent.  1  Wash.  77:  Armlstead  v.  Butler,  1 
H.  &M.  176:  Ritchie  v.  Moore.  5  Munf.  388. 7  Am. Dec. 
688.  But  see  Dunbar  v.  Buck.  6  Munf.  84.  and  the 
principal  case  cited  in  Gilliat  v.  Lynch.  2  Leifh  505. 
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named  Rochester,  at  the  auction  by  the  ex- 
ecutors of  Banister's  estate.  That  bonds 
were  generally  taken  of  the  purchasers  at 
the  sales  except  in  a  few  instances,  where 
discounts  were  admitted;  that  if  Fraser's 
bond  had  ever  been  applied  for,  he  should 
probably  have  been  the  person  who  made 
the  application  as  he  took  several  bonds 
from  purchasers  residing  in  the  town  of 
Petersburg.  That  he  charged  the  two  sows 
and  the  negro  in  the  following  words  **Si- 
mon  Fraser  2  do.  (sows  being  mentioned 
above)  at  48s  6  spotted  and  black  with  one 
ear.     Simon  Fraser,  Rochester  £B3.  5.  0." 

Another  witness  says,  that  Rochester 
was  always  kept  at  Fraser's  plantation,  and 
considered  as  his  property. 

The  Court  of  Chancery  referred  the  ac- 
counts to  a  commissioner,  who  correct^ 
several  articles,  but  submitted  it  to  the 
court  whether  credit  for  the  two  sows  and 
the  negro  Rochester  was  to  be  given  the 
plaintiff? 

The  Court  of  Chancery  confirmed  the  re- 
port and  allowed  the  plaintiff  a  credit  for 
the  two  sows  and  the  negro. 

Upon  application  for  a  bill  of  review,  the 
cause  was  reheard  by  consent.  When 
the  Court  of  Chancery  was  of  opinion,  that 
the  plaintiff  was  not  entitled  to  a 
credit  for  the  two  sows  and  the 
411  *^negro,  and  decreed  accordingly. 
From  which  decree  Rose  appealed  to 
this  Court. 

Hay  for  the  appellant.  Although  it  is 
generally  true,  that  a  debt  due  from  an  in- 
dividual partner  cannot  be  set  off  against 
a  company  demand,  yet  there  are  strong 
reasons  to  believe,  from  the  circumstances 
of  the  case,  that  the  purchases  here  were 
intended  to  be  on  account  of  the  company 
debt;  and,  under  that  impression,  that  the 
executor  took  no  bond,  which  indeed  was 
never  offered  by  Fraser:  Who  thereby 
shewed  his  own  conception  of  the  transac- 
tion. Consequently,  it  would  be  unreason- 
able, that  the  confidence,  reposed  in  him  by 
the  executor,  should  expose  the  latter  to 
the  loss  of  the  debt. 

Bennet  Taylor  contra.  It  is  a  general 
principle,  that  if  one  does  an  act,  it  is  as 
an  individual,  unless  it  be  shewn,  that  he 
did  it  in  a  different  character.  Therefore 
Rose  ought  to  have  shewn,  that  the  pur- 
chase was  made  in  his  social,  and  not  in 
his  individual  character;  or  else  he  reverses 
the  general  principle.  But,  in  this  case, 
there  is  the  most  conclusive  proof,  that  the 
purchase  was  actually  made  in  his  indi- 
vidual capacity,  and  not  as  a  partner;  for 
the  articles  are  set  down  to  him,  and  not 
to  the  company ;  and  the  slave  is  proved  to 
have  been  carried  to  his  own  private  estate, 
and  there  kept  as  his  own  property :  Which 
removes  every  possible  presumption,  that 
the  purchase  was  made,  for  the  benefit  of 
the  copartnery.  Besides  the  articles  bought 
were  not  of  a  mercantile  nature,  or  pur- 
chased in  the  course  of  trade ;  and  therefore 
the  company  could  not  be  charged  with 
them.  Because  a  transaction  of  a  single 
partner,  unconnected  with  the  nature  of  the 
business,  does  not  bind  the  company,  7 
Term.  Rep.  207:  And  this  principle  is  cor- 
rect ;  for  otherwise  it  would  be  in  the  power 
of  one  partner  to  ruin  the   concern,  by  im- 


provident schemes,   of  which  they  have  no 

knowledge,    and    of   which,   consequently, 

their  approbation,  cannot  be  presumed. 

412  ^Wickham    in    reply.     Although    an 
individual  partner   will   generally    be 

understood  to  buy  for  himself,  yet  circum- 
stances may  rebut  it.  The  executor  might 
think  the  purchase  was  only  a  continuance 
of  the  transactions  between  his  testator  and 
the  company;  and  if  Rose  had  called  for 
payment  or  a  bond,  Fraser  would  certainly 
have  refused,  whilst  the  company's  debt  re- 
mained unsatisfied. 

Cur.  adv.  vult. 

PENDLETON,  President.  Delivered  the 
resolution  of  the  court  to  the  following 
effect : 

In  January  1788,  Banister  g^ve  his  bond 
payable  to  Donald,  Fraser  and  company 
for  ;f200,  the  supposed  balance  of  dealings 
of  Banister  with  that  company,  and  another 
mercantile  house  of  Robert  Donald  and 
company,  blended  together;  in  both  which 
Simon  Fraser  was  the  active  partner,  and 
as  such  took  the  bofVid. 

In  1793,  Murchie  assigned  this  debt,  with 
a  large  number  of  others  due  to  Donald, 
Fraser  and  company,  to  James  Fraaer  as- 
signee of  Thomas  Fraser  and  company  of 
Britain,  for  a  large  debt  due  to  them  from 
Donald,  Fraser  and  company ;  which  debts 
James  Fraser  appointed  the  Maitlands  to 
collect,  who  sued  Rose  the  executor  of 
Banister,  upon  the  bond  in  the  name  of 
James  Fraser  as  assignee  as  aforesaid. 
Rose  confessed  judgment,  reserving  his 
equitable  defence ;  and  filed  this  bill  stat- 
ing, that  Banister's  bond,  intended  to  in- 
clude the  balance  due  to  both  companies, 
was  taken,  without  settlement,  for  a  con- 
jectural sum,  far  exceeding  the  real  bal- 
ance. He  therefore  prays  an  injunction ; 
that  the  accounts  may  be  adjusted,  and  the 
real  balance  paid. 

Upon  the  several  answers  coming  in,  a 
replication  is  filed,  and  depositions  taken. 
An  order  was  made  by  consent,  referring 
it  to  a  commissioner  to  settle  the  accounts 
between  the  parties.  Commissioner  Hay 
reports  the  settlement,  stating  a  balance  of 
;f41.  3.  7.  to  be  due   from  Banister's 

413  estate,  ^unless  the  estate  was  entitled 
to  a  credit  of  ;f83.  5.,  for  a  slave  and 

two  sows,  purchased  by  Simon  Fraser  at  a 
public  seal  of  that  estate.  If  that  was  al- 
lowed, the  balance  of  £^3.  15.  would  be  due 
to  the  estate,  with  interest  from  April  1790. 

To  this  article,  the  dispute  between  the 
parties  is  confined :  All  other  parts  of  the 
report  being  submitted  to. 

The  facts  are,  that  Simon  Fraser  was  the 
acting  partner  of  both  companies;  that, 
with  him,  the  extensive  dealings  of  Banis- 
ter were  transacted ;  and  all  the  other  arti- 
cles, credited  in  the  company's  account, 
delivered  to  him  or  his  order;  and  no  ac- 
count subsisted  between  them  in  the  indi- 
vidual character  of  Fraser.  And  that, 
Fraser,  at  the  public  sale,  purchased  the 
articles,  which  are  charged  to  him,  without 
any  agreement  or  even  conversation,  about 
the  application  of  the  money. 

Bander,  who  acted  as  clerk  at  the  sales 
says,  he  expected  the  amount  was  to  be 
credited  in  the  company's  accounts,  not 
then    liquidated,    and   gives   his   reasons. 
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That  the  sales  were  upon  credit,  the  pur- 
chasers giving  bond  and  security ;  which 
was  f^enerally  given,  except  where  the  ex- 
ecutor allowed  discounts  to  creditors.  That 
he  took  the  other  bonds,  and  was  not  di- 
rected to  take  Frasers;  nor  was  one  re- 
quired, as  far  as  he  knows,  or  believes. 

M'I>onald  says,  that  the  slave  purchased 
was  always  kept  at  Fraser's  plantation,  and 
considered  as  his  property,  until  he  and 
other  slaves,  were  conveyed,  in  a  deed  of 
trust  from  Fraser,  to  the  Maitlan<te  and 
others. 

Upon  these  facts  the  commissioner  re- 
ported his  opinion  in  favour  of  the  amount 
being  charged  to  the  company;  and  the 
Chancellor  in  his  first  decree  confirmed  it, 
making  the  injunction,  to  the  judgment  on 
the  bond,  perpetual ;  and  decreeing  the  de- 
fendant to  pay  the  £AZ.  15.,  with  in- 

414  terest  ♦from  April    1790,    (the  day  of 
payment  for  the  sales)  and  costs. 

Upon  a  rehearing,  by  consent  as  on  a  bill 
of  review,  the  credit  was  disallowed;  the 
injunction  dissolved,  as  to  the  £Ai^  3.  7., 
interest  and  costs;  and  perpetuated  as  to 
the  residue.  The  appeal  is  from  the  latter 
decree. 

The  rule,  that  the  private  debt  of  a  part- 
ner cannot  be  set  off  against  a  company 
debt,  does  not  apply ;  since  the  question  is, 
whether,  it  was  such  a  private  debt,  or  a 
payment,  of  the  company's  debt  to  that 
partner,  who,  it  is  agreed,  had  authority  to 
receive  it? 

In  Scott  and  Trent  in  this  court,*  the  ar- 
ticles, for  which  the  discount  was  claimed, 
were  confessedly  delivered  to  the  acting 
partner,  on  his  private  account;  and,  on  a 
state  of  them,  it  was  indorsed,  that,  when^ 
settled,  the  balance  was  to  be  cre'lited  in' 
the  companys  account.  That  private  ac- 
count had  not  been  adjusted,  so  as  to  fix 
the  balance;  and,  on  that  ground,  the  dis- 
count was  not  allowed.  But  even  there,  the 
court  said,  Scott  might  be  relieved  in 
equity.     We  are  in  that  court. 

In  considering  this  subject,  the  court 
viewed  the  situation  and  practice  of  the 
country,  as  to  the  present  subject.  Simon 
Fraser,  or  any  other  man,  is  the  ostensible 
merchant  opening  a  store,  for  retailing 
goods  and  purchasing  commodities:  It  is 
the  store,  which  gives  him  credit,  and  that 
is  answerable  for  any  commodities  fur- 
nished, whether  it  belongs  to  him  alone,  or 
to  a  company  of  which  he  is  a  partner,  or  for 
whom  he  acts  as  factor.  True  it  is,  if  the 
company  fails,  the  creditor  may  resort  to 
the  agent  or  factor,  on  the  common  princi- 
ple of  master  and  servant,  where  both  are 
liable.  As  to  the  article  furnished  not  be- 
ing within  the  nature   of    the    trade, 

415  how  is  the  planter  to  know  *the   ob- 
jects  of  the   trade?    He  takes  goods, 

and,  to  pay  for  them,  sells  the  merchant 
whatever  he  is  willing  to  receive ;  tobacco, 
wheat,  a  horse,  a  slave,  or  any  thing  else, 
for  which  he  is  usually  credited  in  the  store 
books,  without  enquiry  for  whom  purchased, 
or  how  applied.  Here  the  slave  was  sold  to 
Fraser,  still  the  acting  partner,  and  no 
bond  was  required,  as  in  the  case  of  a  cred- 
itor.   He  was  not  a  creditor ;  in  his  private 

*1  WashiDffton's  Rep.  77. 


character,  but  as  a  partner  of  the  company ; 
and,  in  the  store  book,  the  estate  was  en- 
titled to  a  credit  for  the  amount;  which 
leaves  the  estate  a  creditor  of  Donald, 
Fraser  and  company,  for  £AZ,  15. ;  to  whom, 
or  to  Simon  Fraser' s  estate,  the  executor 
of  Banister  may  resort  for  satisfaction ;  but 
he  has  no  claiin,  as  to  that,  upon  the  de- 
fendant James  Fraser;  although  he  is 
bound,  so  far  as  the  debt  assigned  him  was 
paid. 

The  last  decrees  are  to  be  reversed    with 
costs,  and  the  first  affirmed. 


Deans  v.  Scriba  &  al. 
[October  Term.  1800.] 

Contlaaance— Abacat  WItiMM.*— A  party,  wbo  takes 
no  steps  to  procure  the  testimony  of  a  seaf  arincr 
witness,  is  not  entitled  to  a  continuance  of  tbe 
canse. 

Consignee  Neglect  to  Render  Account. t— A  consienee, 
wbo  neglected  to  render  an  account  of  tbe  out- 
standing debt  for  flye  years,  cbarged  wltb  tbe 
amount 

Interest— Rule  In  Bqnlty.t— Tbe  Court  of  Chancery, 
on  debt  not  bearing  interest,  in  terms,  cannot 
carry  interest  down  below  the  decree. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery,  where  Scriba, 
Scroppal  and  Starman  brought  a  bill 
against  the  Deans  for  an  account  of  the 
sales  of  goods  consigned  by  the  plaintifFs 
to  the  defendants,  and  for  payment  of  the 
balance  due  with  interest. 

The  answer  admits  the  consignment, 
without  instructions  whether  to  sell  for 
cash  or  on  credit.  States,  that  the  de- 
fendants sold  some  for  cash  and 
416  ^others  on  credit ;  and  have  made  sev- 
eral remittances.  That  there  are 
£Z2&,  5.  7.  of  outstanding  debts.  That  the 
plaintifFs  left  with  the  defendants  a  cask 
described  to  contain  snuff  boxes,  and  di- 
rected some  to  be  forwarded  to  Baltimore  to 
M'Grea  and  Deans,  to  be  left  with  the 
vendue  master  on  account  of  the  plaintiffs; 
which  the  defendants  complied  with. 

The  Court  of  Chancery  referred  the  ac- 
counts to  a  commissioner.  Who  reported 
that  he  had  appointed,  at  the  instance  of 
the  plaintiffs  agent,  the  27th  of  September 
1793  for  carrying  the  decretal  order  into 
effect;  notice  of  which  not  being  served  on 
the  defendants  on  the  6th  of  November  1795, 
he  appointed  the  27th  of  that  month  for  the 
purpose,  but  the  defendants  failing  to  at- 
tend, he  appointed  the  20th  of  September 
1796,  on  the  14th  of  which  month  the  plain- 

♦See  monograpbic  tkoie  on  "Continuances"  ap- 
pended to  Harman  v.  Howe,  27  Gratt.  076. 

^9>^e  foot-note  to  M'OonnIco  v.  Curzen.  2  Call  368. 

^interest— Rule  In  Equity.  —  Interest  Is  not  to  be 
carried  beyond  tbe  date  of  tbe  decree.  For  tbis 
proposition,  tbe  principal  case  is  cited  and  approved 
in  Brewer  v.  Hastie,  3  Call  24;  Dilliard  v.  Tomlinson, 
1  Munf.  197. 

Seme— Seme.— Prior  to  tbe  1st  of  May,  1804  (wben 
tbe  act  "concerning  tbe  proceedings  In  tbe  courts 
of  cbancery,  and  for  otber  purposes"  took  effect, 
see  2  Rev.  Code.  p.  80).  tbe  courts  of  cbancery.  on 
debts  not  bearing  interest  in  terms,  could  not  grant 
interest  subsequent  to  tbe  date  of  tbe  decree. 
Dilliard  v.  Tomlinson,  1  Munf.  183. 

Same -Same— Pending  Appeal.— But  notwilbstand- 
ing  tbe  decision  in  tbe  principal  case,  interest  on 
tbe  amount  of  a  decree  of  the  superior  court  of 
cbancery  pending  an  appeal  from  that  decree,  such 
appeal  having  been  taken  before  tbe  Act  of  1803,  was 
not  allowed  in  Scott  v.  Trents,  4  Hen.  &  M.  361.  Tbe 
principal  case  is  cited  in  Newton  v.  Wilson.  3  Hen. 
&  M.  499.  See  monograpbic  note  on  "Interest"  ap- 
pended to  Fred  v.  Dixon,  27  Gratt.  541. 
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tiffs  agent  and  James  Deane  attended,  and 
Deane  having  filed  his  afiBdavit  that  Rose 
a  material  witness  was  absent  on  a  trading 
voyage,  further  time  was  allowed.  That 
the  commissioner  afterwards  appointed  the 
21st  of  April  1797,  that  a  notice  to  this  effect 
addressed  to  James  and  Thomas  Deane  was 
served  on  Francis  B.  Deane,  who  appeared 
on  the  26th  of  May  and  said  the  notice  was 
not  legal  as  to  James  and  Thomas  Deane, 
because  he  Francis  B.  Deane  was  not  a 
partner  of  the  house  of  James  and  Thomas 
Deane,  when  the  transaction  happened, 
although  he  was  at  the  then  time  of  mak- 
ing the  objection  a  partner  in  the  business. 
That  the  said  Francis  Deane  then  agreed, 
that  if  the  report  was  postponed  to  enable 
James  and  Thomas  Deane  to  take  the  depo- 
sition of  Rose,  the  report  might  be  made  to 
the  September  term  and  that  a  decree  should 
be  entered  up  at  that  term,  and  that  the  said 
James  and  Thomas  would  write  to  that 
eflect,  but  as  they  had  failed,  he  proceeded 
to  report,  making  a  balance  of  £^9S,  15.  3. 
due  from  the  defendants  to  the  plain- 
tiffs. 

417  *Thc  defendants  excepted  to  the  re- 
port: 1.  Because   the  notice   was  not 

legal :  2.  That  the  defendants  were  debited 
with  the  outstanding  debts.  3.  That  no 
commission  was  allowed  the  plaintiff.  4. 
That  the  defendants  were  debited  with 
;^94.  3.  9.  Pennsylvania  currency,  for  a  box 
of  hardware. 

A  witness  examined  for  the  plaintiff 
states,  That,  in  1785  or  1786  he  received 
from  the  defendants  a  large  case  said  to 
contain  hardware;  but  no  invoice  or  in- 
structions to  sell  the  same  were  given. 
That  it  was  afterwards  taken  away  and 
sent,  (as  he   nnderstood)   to   Philadelphia. 

The  Court  of  Chancery  re-committed  the 
report.  And  the  commissioner  in  his  sec- 
ond report  stated.  That  he  appointed  the  3d 
of  March  1798;  That  he  received  a  letter 
from  James  Dean  requesting  a  postpone- 
ment until  the  7th,  when  he  attended  with 
an  affidavit  to  prove  that  Rose  had  sailed 
for  New  York,  and  prayed  a  continuance 
until  he  could  procure  his  testimony.  But 
as  it  was  not  proved  that  any  steps  to  take 
his  deposition  had  been  taken,  he  refused 
the  continuance.  That  Francis  Dean  on 
the  26th  May  attended;  and  on  behalf  of  the 
other  defendants  agreed  that  if  the  report 
was  delayed  till  September  a  decree  might 
then  be  entered  up. 

There  is  an  affidavit  on  the  13th  February 
1798  stating  that  Rose  had  sailed  from  New 
York  to  London,  and  was  to  remain  there 
until  April  next,  and  that  the  deponent  has 
reason  to  believe  he  will  return  to  Philadel- 
phia. 

There  is  an  invoice  of  the  box  of  hard- 
ware, signed  by  the  plaintiffs,  which  is 
headed  as  follows,  ^*Contents  of  1  box  of 
sundries  marked  A.  No.  20  consigned  to 
Messrs.  M'Grea  &  Deans  at  Baltimore, 
with  the  prices  affixed  to,  in  order  to  direct 
them  at  the  sale  of  public  vendue." 

Upon  the  coming  in  of  the  second  report, 
which  made  no  alteration  in  the  first, 

418  the  Court   of   Chancery  *decreed    the 
defendants  to  pay  the  whole  £^9S.  15. 

3.  with  interest  on  2^439.  11.  1.  from  the 
15th  of  April  1790  until  paid.     From  which 


decree    the  defendants    appealed     to    this 
Court. 

Call  for  the  appellants.  The  notice  was 
insufficient,  for  the  law  requiring  actual 
notice  to  the  party  or  a  written  notice  to 
be  left  with  some  free  person  at  the  dwell- 
ing house,  one  of  those  requisites  must  be 
complied  with ;  which  has  not  been  done  in 
the  present  case.  Further  time  ought  to 
have  been  allowed  the  appellants,  to  pro- 
cure the  testimony  of  their  witness,  as  they 
state  him  to  have  been  material.  The  box 
of  hardware  was  sent  to  Baltimore  accord- 
ing to  the  directions  which  had  been  given; 
and  there  is  no  proof  that  it  ever  came  to 
the  hands  of  the  appellants  afterwards.  Of 
course  they  ought  not  to  be  charged  with 
it.  The  appellants  were  justifiable  in  sell- 
ing on  credit,  and  therefore  the  plaintiffs 
should  bear  the  loss  of  insolvencies,  if  any, 
and  the  decree  should  have  been,  that  the 
balance,  in  their  hands,  should  be  dis- 
chargeable in  the  bonds  and  debts  due,  for 
the  sales  of  the  goods  consigned. 

Duval  contra.  Contended  that  the  notice 
was  sufficient  upon  the  circumstances  of  the 
case.  That  time  enough  had  been  allowed 
the  appellants  to  take  the  testimony  of  their 
witness.  That  the  evidence  shewed,  that 
the  box  of  hardware  was  taken  away  by 
the  order  of  the  appellants.  And  that  no 
regard  should  be  had  to  the  objection  con- 
cerning insolvencies;  because  none  had 
been  shewn  to  exist,  from  1786  (the  date  of 
the  sales  of  the  goods,  as  appears  by  the 
commissioners  report,  and  the  defendants 
own  account)  to  this  time:  Which  is  four- 
teen years. 

PENDLKTON,  President.  Delivered  the 
resolution  of  the  Court,  as  follows. 

On  the  principal  question  whether  the 
Court  of  Chancery  erred,  in  not  giv- 
419  ing  a  further  indulgence  *to  the  ap- 
pellants, on  account  of  his  witness 
Hickman  Rose,  the  Court  have  no  difficulty. 
The  commissioner  had  indulged  them  from 
1792  to  1797;  and,  during  that  time,  the 
witness,  who  was  a  seafaring  man,  was 
going  abroad  and  returning  to  America 
from  time  to  time;  and  yet  it  doea  not  ap- 
pear, that  the  appellants  had  taken  any 
steps  to  provide  for  taking  his  deposition, 
whilst  he  should  be  in  America. 

But  the  principal  dispute  was,  whether 
he  should  be  accountable  for  the  outstand- 
ing debts?  On  which  subject,  it  does  not 
appear  that  Rose  was  material.  And, 
above  all,  it  is  remarkable,  that,  they  never, 
in  the  five  years  of  litigation  rendered  an 
account  of  those  debts,  stating  which  had 
been  collected,  or  remained  due;  and 
whether  any  of  the  debtors,  and  who  of 
them,  were  insolvents;  which  was  in  their 
own  power,  and  which  they  ought  to  have 
rendered :  Therefore  the  Court  is  of  opin- 
ion, that  they  ought  to  stand  chargeable 
for  the  amount ;  and  that,  so  far,  there  is 
no  error  in  the  decree. 

But  as  to  the  sum  of  ;^75.  7.  Virginia 
money,  allowed  by  the  commissioner  for  a 
chest  of  hardware,  that  article  is  not  suffi- 
ciently supported  by  the  testimony:  and 
ought  not  at  present,  to  be  allowed ;  but, 
as  there  seems  some  colour  for  the  demand, 
that  it  ought  to  be  left  open  for  further  en- 
quiry.   Therefore,  that  the  decree,  as  to  so 
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much,  ought  to  be  reversed,  with  liberty  to 
the  appellees  to  make  further  proof,  if  they 
can,  for  establishing  that  part  of  their  de- 
mand. 

The  Court  then  considered  the  question, 
whether  the  decree  as  to  the  remaining* 
claim  was  right,  in  continuing  the  interest 
to  the  time  of  payment,  instead  of  the  time 
of  entering  the  decree? 

The  case  of  Skipwith  v.  Clinch,*  has  been 
reviewed ;  and  the  question  examined 

420  upon    principle  *and   authority:  And 
upon  the  fullest  investigation  we  are 

unanimously  of  opinion,  that  in  all  cases  of 
simple  contract,  not  bearing  interest  in 
their  original,  but  on  which,  at  law,  inter- 
est is  given  by  juries  in  the  way  of  dam- 
ages, the  interest  in  equity  can  only  be 
continued  to  the  time  of  entering  the  ^nal 
decree;  and  in  the  present  case  the  Court 
iix  the  interest  to  the  period  of  entering 
the  decree,  on  that  part  of  the  demand, 
which  is  affirmed.  We  are  satisfied,  that 
many  decrees,  for  this  contingent  interest, 
have  been  affirmed;  but  they  passed  sub 
silentio,  and  never  were  considered  until 
the  cause  of  Skipwith  v.  Clinch,  which  is 
now  approved  of,  and  considered  as  giving 
the  rule  in  future. 

The  decree  was  as  follows, 

*^The  court  is  of  opinion,  that  there  is 
error,  in  so  much  of  the  said  decree  as 
allows  the  appellees  seventy  five  pounds 
seven  shillings,  for  a  chest  of  hardware 
and  the  interest  charged  by  the  commis- 
sioner and  accruing  thereon,  that  article 
not  being  sufficiently  established  by  the  tes- 
timony in  the  cause :  that  there  is  also  error 
in  so  much  of  the  said  decree  as  to  the  resi- 
due of  the  demand,  which  omits  to  allow 
the  commissions  for  collecting  the  outstand- 
ing debts  charged  to  the  appellants  and 
which  continues  the  interest  thereon  to  the 
time  of  payment,  instead  of  computing  it 
to  the  time  of  the  decree  and  making  the 
recovery  to  be  of  the  aggregate  of  principal 
and  interest.  Therefore  so  much  of  the 
said  decree,  as  is  herein  stated  to  be  erro- 
neous, is  to  be  reversed  with  costs,  and  the 
residue  affirmed,  with  this  direction,  that 
the  commissions  for  collecting  as  aforesaid 
l>e  allowed,  and  interest  be  computed  on 
the  balance  to  the  time  of  entering  the  final 
decree,  (as  to  that  part,)  in  the  said  High 
Court  of  Chancery,  in  pursuance  hereof, 
the  appellants  having  unjustly  delayed  the 
final  decree,  by  their  appeal  to  this  court : 
But  the  appellees  are  to  be  at  liberty  to 

421  *make   further   proof  of   the   article 
aforesaid,  in  the  said  High  Court  of 

Chancery,  within  a  reasonable  time  to  be 
limited  by  the  said  court." 


Robertson  v.  Campbell  and  Wheeler. 

[October  Term,  1800.] 

WortgsgM  and   Condltloiwl   5«les   DlstliisuUta6d.t— 

Wliat  sball  be  considered  as  a  mortgaire.  and  not 
a  conditional  sale. 

*Ante2S8. 

tMortfues  and  Coadltlonsl  S«le«— DUtlnctlon— 
Parol  BvldeaM.— In  discussinff  the  distinction  be- 
tween mortiras^es  and  conditional  sales  the  princi- 
pal case  lays  down  the  followinff  rale  :  The  srreat 
dttidHitum,  which  the  coart  has  made  a  ground  of 
tbeir  decision  is.  whether  the  purpose  of  the  par- 
ties was  to  treat  of  a  purchase,  the  value  of  the 
commodity  contemplated,  and  the  price  fixed;  or 


This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery.  The  bill  states, 
that  the  plaintiffs  brother  was  sued  in 
Philadelphia,  for  240,000  lbs.  tobacco.  That 
the  plaintiff  and  Shore  and  M'Connico  be- 
came his  security  to  Wilson  the  creditor, 
for  payment  thereof.  That  the  plaintiff 
conveyed  property,  to  Shore  and  M'Connico, 
as  counter  security.  That  payments  were 
made,  which  reduced  the  debt  to  70,000  lbs. 
tobacco,  and  £200,  sterling  on  a  protested 
bill.  For  which  balance  suit  was  brought, 
judgment  obtained,  and  an  appeal  taken  to 
the  General  Court,  where  the  judgment 
was  affirmed  in  October  1787.  That  the 
plaintiff  soM  ten  negroes,  at  vendue,  and 
applied  the  amount  to  the  discharge  of  the 
judgment,  at  which  time  the  defendants 
advanced  the  plaintiff  20,000  lbs.  tobacco, 
worth  228  per  cwt.  which  was  likewise  ap- 
plied in  payment  of  the  judgment.  That 
for  this  advance,  the  plaintiff  delivered  the 
defendants  two  slaves  (shoemakers  by 
trade)  as  a  security ;  and  the  defendants 
were  to  have  the  profits  of  them,  for  the 
use  of  the  tobacco  lent.  That  their  profits 
were  20s  per  week.  That  the  deed  was 
drawn  by  the  defendant  Campbell;  and  is 
in  form  an  absolute  conveyance  the  plain- 
tiff believes,  although  intended  only  as  a 
security.  That,  afterwards  the  defendants, 
with  the  plaintiffs  consent,  sold  a  female 
slave  and  children,    for  4520  lbs.    tobacco; 

and  applied  it  towards  re-payment 
422      *of  the  loan ;  leaving  a  balance  then 

due  of  15,750  lbs.  tobacco,  besides  in- 
terest. That,  on  the  day  of  the  sale  of  the 
slaves,  30,135  lbs.  tobacco,  and  ;f207.  ster- 
ling, was  the  balance  due  Wilson:  Who 
agreed,  in  consideration  of  the  hardships  the 
plaintiff  laboured  under,  that  if  the  plaintiff 
paid  the  defendants  the  said  balance  by  the 
day  of  he  would  remit  of  the  damages 
on  the  affirmance  of  the  judgment.  Where- 
upon the  plaintiff  sold  his  blacksmith,  but 
fell  short  of  payment,  2560  lbs.  tobacco, 
and  ;^38.  8.  With  which  payment,  how- 
ever, the  defendants  appeared  satisfied,  as 
by  a  statem<ent  of  the  judgments  in  Wheel- 
er's writing;  which  does  not  mention  the 
damages.  That  the  plaintiff  hoped  the 
profits  of  the  shoemakers  would  have  been 
applied  to  the  discharge  of  his  balance ;  es- 
pecially, as  the  debt   was  assigned  by  Wil- 

whether  the  object  was  the  loan  of  money  and  a 
security,  or  pledffe,  for  the  repayment,  intended. 
And  this  must  always  depend,  on  the  whole 
circumstances  of  the  contract  and  is  not  confined 
to  the  mere  written  evidence  of  it  The  followinff 
cases  citing  the  principal  case  hold  that  a  deed 
thouffh  absolute  on  its  face  may  by  parol  evidence 
be  proved  to  be  a  mortffaffe.  Bank  of  U.  S.  v. 
Carrinffton,  7  Leiffh  580,  587:  Snavely  v.  Pickle,  29 
Grntt  31:  Walraven  v.  Lock.  2  P.  &  H.  562;  Han- 
cock V.  Talley.  1  Va.  Dec.  447;  Klinck  v.  Price.  4  W. 
Va.  9:  Nease  v.  Capehart.  8  W.  Va.  126;  Davis 
V.  Demminff,  18  W.  Va.  282,  288;  Hoffman  v.  Ryan, 
21  W.  Va.  429:  Vanffilder  v.  Hoffman,  22  W.  Va. 
19:  Earp  v.  Boothe,  24  Gratt  875:  Dabney  v.  Qreen, 
4  H.  &  M.  110;  KiDff  v.  Newman.  2  Munf.  40.  See 
also,  on  this  subject,  Ross  v.  Norvell.  1  Wash. 
14;  Thompson  v.  Davenport.  1  Wash.  125:  Pennlnff- 
ton  V.  Hanby.  4  Munf.  140;  Leavell  v.  Robinson. 
2  Leiffh  161;  Phelps  v.  Seely.  22  Gratt.  578.  and 
note;  Sadler  v.  Taylor.  49  W.  Va.  104,  88  S.  E.  Rep. 
583.  The  followinff  ca.ses.  cittnff  the  principal  case, 
hold  the  contract  to  be  a  conditional  sale.  Hyde  v. 
Nick,  5  Leiffh  343:  Kroesen  v.  Seevers.  5  Leiffh  484. 
439;  Moss  v.  Green,  10  Leiffh  263,  267;  McComb  v. 
Donald.  82  Va.  909:  foot-note  to  Chapman  v.  Turner, 
1  Call  280.  See  monoffraphic  not^  on  "Mortffaffes'* 
appended  to  Forkner  v.  Stuart,  6  Gratt  197. 
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son  to  the  defendants.  That  the  defendants 
have  issued  execution  against  the  plaintiff 
for  tobacco  and  will  not  remit  the 

damages  as  Wilson  had  promised.  There- 
fore the  bill  prays,  that  an  account  may  be 
taken  of  what  is  due  on  the  judgments,  and 
of  the  hire  and  profits  of  the  slaves ;  that 
the  damages  may  be  remitted;  and  the  de- 
fendants enjoined  from  further  proceedings ; 
and  for  general  relief. 

The  answer  admits  the  judgment;  but 
denying  that  the  20,000  lbs.  tobacco  was 
advanced  on  mortgage,  insists  that  the  de- 
fendants bought  the  shoemakers  a  bj>olutely, 
at  16000  lbs.  tobacco,  and  the  woman  and 
children  at  4000.  Refers  to  the  bill  of  sale. 
Admits  the  promise  to  the  plaintiff,  that,  if 
he  repaid  the  tobacco  in  the  course  of  the 
season,  they  would  return  the  slaves;  but 
insists  that  this  was  no  part  of  the  original 
contract;  and  that  they  had,  positively,  re- 
fused to  advance  the  tobacco  on  mortgage. 
That  if  the  slaves  had  died  they  would  have 
been  the  defendants  loss.  That  the  defend- 
ants purchased  with  reluctance,  and  only  to 
serve  the  plaintiff.  Admits  the  agreement 
to  release  the  damages,  and  to  take,  in  lieu 
thereof,  5  per  cent,  provided  the  to- 
423  bacco  debt  was  fully  *^discharged,  on 
or  before  the  first  of  May  1788,  and 
the  sterling  money  debt,  on  or  before  the 
first  of  July  1788 ;  but  states,  that  no  part 
of  the  sterling  debt  was  paid  until  January 
1789.  Admits  that  the  defendants  are  en- 
titled to  the  benefit  of  the  judgments ;  and 
alleges  that  the  complainant  is  indebted  to 
them,  on  other  accounts. 

A  witness  says,  that  sometime  after  he 
had  heard,  from  the  plaintiff,  that  he  had 
let  the  defendants  have  the  use  of  the  shoe- 
makers for  an  advance  of  20,000  lbs.  to- 
bacco, the  deponent  was  in  conversation 
with  the  defendant  Campbell,  who  observed 
to  him,  that  it  was  a  kind  of  property  he 
did  not  wish  to  lay  his  money  out  in ;  which 
conveyed  to  the  deponent  an  idea,  that 
Robertson  had  a  right  of  redemption,  but 
there  were  no  words  respecting  the  instru- 
ment of  writing,  which  secured  their  serv- 
ices. That  the  deponents  reason  for 
thinking  the  bargain  advantageous  was, 
that  the  plaintiff  said,  they  produced  ;f50. 
per  annum. 

Another  witness  says,  that  he  was  present 
at  the  bargain.  That  the  plaintiff  was  to 
let  the  defendants  have  the  use  of  the  shoe- 
makers for  an  advance  of  20,000  lb.  of  to- 
bacco. That  he  considered  the  plaintiff, 
notwithstanding  the  bill  of  sale,  as  having 
the  right  to  redeem.  That  the  value  of  the 
use  of  the  slaves  was  estimated  at  20s  per 
week,  or  ;^52.  per  annum.  That  he  under- 
stood the  woman  and  children  were  to  be 
sold  in  order  to  pay  part  of  the  balance  due 
upon  Wilson's  judgment;  but  understood 
afterwards,  that  the  plaintiff  had  consented, 
that  the  proceeds  should  be  applied  towards 
repayment  of  the  20,000  lb.  tobacco.  That 
the  deponent  being  informed  b3'  the  defend- 
ant Campbell  that  the  defendants  were 
about  to  issue  execution  upon  the  judg- 
ments, he  observed  to  them  that  as  the  bal- 
ance was  small,  it  was  hard  to  exact 
damages;  whereupon  Campbell  observed, 
that  Robertson  and  Scott  were  indebted  to 
him,  and    he    knew    not    how    else  to    re- 


424  cover  the  money.     That  *in  January 
1789,    the    plaintiff   paid    through    J. 

Barret  ;f270.,  on  account  of  the  judgment  on 
the  sterling  debt.  To  a  question  put  by 
the  defendants,  whether  it  was  an  absolute 
sale,  he  answered  that  the  defendants  did 
object  to  any  but  a  positive  conveyance, 
and  possession  of  the  negroes ;  although  the 
deponent  supposed,  that  was  owing  to  the 
embarrassed  situation  of  the  plaintiffs 
affairs;  that  he  does  not  recollect  that  any 
time  of  redemption  was  specified,  but  the 
defendants  were  to  have  the  use  of  the 
negroes  till  that  took  place. 

Barret  says,  That  being  indebted  to  Arch- 
ibald Robertson,  he  gave  his  bond  to  the 
defendants  on  the  10th  of  January  1789,  for 
;fJOO.,  with  interest  which  he  understood, 
the  defendants,  received,  as  a  payment  from 
Archibald  Robertson,  on  some  account. 

A  fourth  witness  says,  that  the  defend- 
ants, when  they  paid  for  the  slaves  made  a 
memorandum  in  their  day  book,  that  the 
plaintiff  was  to  return  the  price  paid  for 
them  in  six  months;  and  they  in  the  mean 
time  were  to  have  the  hire  or  value  of  their 
labour.  That  the  absolute  right,  as  per  bill 
of  sale  in  and  to  the  said  property,  if  the 
plaintiff  failed  so  to  do,  was  uniformly  de- 
clared to  be  vested  in  the  defendants.  At 
least  the  defendants  said  so. 

A  fifth  witness  says,  that  Shore  Sl 
M'Connico  discharged  20,000  lb.  tobacco  on 
account  of  Wilsons  judgment,  by  the  sale 
of  the  shoemakers  to  the  defendants.  That 
therefore  he  does  not  think  they  or  Robert- 
son would  have  been  affected  by  their 
deaths.  That  the  defendants  refused  to 
take  a  mortgage  through  fear  of  a  Chancery 
suit. 

Several  witnesses  prove  the  value  of  the 
slaves,  and  their  yearly  profits. 

The  bill  of  sale  was  as  follows : 

^*  Know  all  men  by  these   presents,  that  I 
William  Robertson  in  and  for  con  aid- 

425  eration    of    the  *quantity    of    twenty 
thousand  weight  of  Petersburg    crop 

tobacco  to  me  in  hand  paid  and  satisfied, 
the  receipt  whereof  is  hereby  acknowledged, 
have  this  day  bargained,  sold  and  delivered 
unto  James  Campbell  and  Luke  Wheeler, 
four  negroes,  to  wit,  Frank  White  and 
Pavid  White  shoemakers  by  trade,  Fanny 
and  her  child  at  the  breast.  And  I  do  hereby 
warrant  and  defend  the  property  in  the  be- 
fore mentioned  negroes  and  their  future 
increase  unto  the  said  Campbell  and  Wheeler 
their  heirs  and  assigns  forever,  against  all 
manner  of  persons  whatsoever  claiming-,  or 
who  may  hereafter  claim  the  same.  As 
witness  &c." 

The  Court  of  Chancery  decreed  in  favor 
of  the  defendants;  and  Robertson  appealed 
to  this  Court. 

Wickham  for  the  appellant.  Although 
the  conveyance  was  absolute,  yet  the  con- 
sideration was  a  loan ;  and  the  conveyance 
was  intended  merely  to  secure  the  repay- 
ment of  the  money.  The  evidence  of 
M'Connico  is  conclusive  as  to  this,  and  his 
deposition  is  strengthened,  by  other  testi- 
mony in  the  cause.  If  this  evidence  had 
been  part  of  the  bill  of  sale,  there  would 
have  been  no  doubt;  and  the  defendants 
apprehensions  of  a  suit  In  Chancery,  which 
prevented      its     being      inserted,      rather 
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streag'thenB  the  case.  It  may  perhaps  be 
said,  that  there  was  no  covenant  to  redeem, 
or  to  repay  the  money ;  but  that  would  apply 
to  most  cases  of  mortg'age ;  and  the  plain- 
tiff would  still  have  owed  the  money,  like 
the  case  of  a  lost  pawn.  Co.  Litt.  89  Salk. 
522.  Besides  Ross  y.  Norvell,  1  Wash.  17,  is 
decisive  upon  the  subject.  The  hire  of  the 
slaves  was  to  go  against  the  interest  of  the 
money ;  which  is  a  mortgage  expressly. 

Bat  the  contract  was  usurious.     For   it 

was,  as  before  stated,  a  contract  for  a  loan ; 

and.  the  hire  of  the  slaves  was  worth  more 

than    the   interest  of  the  money.     2  Dougl. 

Iwow    V.    Waller.      The    contingency 

426  *was  merely  colourable ;  which  is  not 
sufficient  to  take  it  out  of  the  statute. 

5  Co.  69;  Burton's  case;  Ibid.  Clayton's 
case;  Cowp.  770. 

Wheeler's  statement  says  that  the  dam- 
ages stand  conditional;  and,  if  the  profits 
had  been  rightly  applied,  nothing  was  due, 
at  the  end  of  the  year  1791. 

The  decree  is  therefore  erroneous  upon 
all  the  points,  and  ought  to  be  reversed. 

Call  contra.  It  was  not  a  mortgage ;  be- 
cause the  sale  was  absolute,  and  the  plain- 
tiff had  only  a  power  of  repaying  the  money, 
bj  way  of  repurchase.  2  Fonbl.  £q.  267 ;  1 
Pow.  Mortg.  156.  In  which  respect  it  is 
less  strong,  than  the  case  of  Chapman  v. 
Turner*  in  this  court.  Where  one  gave  an 
instrument  of  writing  to  another,  stating 
that  he  had  received  ;f30.,  and  had  put  a 
slave  as  a  security  into  the  hands  of  the 
other;  who,  if  the  money  was  not  paid  on 
or  before  a  certain  day,  was  to  have  the 
slave  for  the  £20.  This  was  held  to  be  no 
mortgage,  but  a  conditional  sale,  and  irre- 
deemable. Such  a  construction  is  more 
reasonable,  in  the  present  case;  because 
the  defendants  had  no  other  security  for 
their  money;  and,  if  the  slaves  had  died, 
the  debt  would  have  been,  irretrievably, 
lost. 

There  is  no  pretence  for  saying,  that  the 
contract  was  usurious;  because  the  sale 
was  absolute,  and  but  a  mere  indulgence  to 
repurchase  allowed.  Besides  the  defend- 
ants did  not  loan  any  thing  to  the  plaintiff; 
and,  consequently,  there  could  be  no  usury. 
For,  in  order  to  constitute  usury,  there 
mast  be  a  borrowing  and  a  lending. 

The  plaintiff  not  having  paid   the    lesser 

sum  in  time,  the  defendants  were  entitled 

to  the  whole  debt,  and  to  the   10  per   cent 

damages     also.       This    is     the     constant 

rule.       For,     unless     the     money    is 

427  *paid  in    time,    the  condition  is  for- 
feited, and  the  debtor   has  no  equity, 

or  conscience  on  his  side.  But  the  present 
case  is  stronger;  because  there  was  an  ex- 
press stipulation  to  that  effect. 

The  defendants  are  entitled  to  interest  on 
the  10  per  cent  damages ;  because  it  is  a 
jadgment;  which  is  an  ascertained  sum. 
And  Robertson  and  Scott's  debt  ought  to  be 
deducted,  because  the  plaintiff  was  bound 
for  it. 

If  the  plaintiff  were  even  entitled  to  re- 
deem (which  is  denied)  yet  he  would  not 
have  any  right  to  an  account  of  profits,  be- 
cause it  was  agreed,  that  they  should  go 
against  the  interest.     At  any  rate,  he  would 
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only  have  been  entitled  to  the  profits 
actually  received,  and  not  to  such,  as  might 
have  been  made,  by  the  greatest  care.  For 
the  defendants  would  not  have  been  bound 
to  use  extraordinary  attention:  and  the 
plaintiff  might  have  put  an  end  to  the  loss 
by  payment  of  the  money.  2  Pow.  Mort. 
272.  Besides,  those,  who  come  into  equity 
for  an  account,  must  take  it  as  they  find  it. 

Hay  on  the  same  side.  There  is  a  strik- 
ing difference  between  a  mortgage  and  a 
conditional  sale.  Pow.  37;  2  Fonbl.  237;  1 
Vern.  268 ;  and  Chapman  v.  Turner  in  this 
Court.  Kobertsons  right,  in  the  present 
case,  was  only  that  of  a  conditional  sale. 
For  the  deed  was  absolute ;  and  he  had  only 
a  right  to  re-purchase.  Although  parol 
evidence  may  be  received  to  explain  an  ab- 
solute deed,  yet  a  mortgage  will  not  readily 
be  presumed  against  an  absolute  convey- 
ance. Fonbl.  267.  The  answer  denies  that 
it  was  a  mortgage;  and  Pow.  50,  shews 
that  the  answer  may  be  used  to  prove  the 
nature  of  the  agreement.  The  answer  will 
prevail  against  a  single  witness  although 
positive,  which  M'Connico  is  not ;  for  he 
only  states  his  opinion.  There  was  no  dis- 
proportion in  the  price ;  but  if  there  was, 
that  is  nothing  in  a  conditional  sale,  1 
Vern.  268.  The  property  was  delivered  in 
the  present  case;  which  differs  it  from  that 
of  Norvell  v.  Ross,  1  Wash.  17.  There 
428  was  *no  loan ;  for  none  is  proved :  and 
it  is  not  likely,  that  the  defendants, 
who  were  merchants,  would  wish  to  lend, 
when  they  could  have  made  greater  profit 
on  it,  in  the  course  of  their  business. 

If  tobacco  had  risen,  the  defendants  could 
not  have  insisted  on  a  loan ;  and  therefore 
the  right  would  not  have  been  reciprocal. 
Com.  Dig.  299. 

The  condition  for  remitting  the  damages, 
was  not  complied  with ;  and  therefore  the 
plaintiff  has  no  claim  to  it.  Pow.  Contr. 
213.  Because  the  contract  could  not  con- 
tinue, as  the  term  for  performance  was  past. 

Wickham  in  reply.  The  case  of  Chapman 
V.  Turner  is  not  like  this.  For  there  the 
whole  case  was  reduced  to  writing,  and 
nothing  concealed;  which  was  a  strong  cir- 
cumstance in  favor  of  the  purchaser.  Be- 
sides the  full  value  was  given  in  that  case ; 
but  not  in  this.  1  Pow.  Mortg.  156  was  the 
case  of  a  rent  charge :  and  the  exception 
proves  the  rule. 

Cur.  adv.  vult. 

PENDLETON,  President.  The  first  ques- 
tion in  this  case  is,  whether  the  transac- 
tion, between  the  parties,  respecting  the 
two  negro  shoemakers  put  into  the  posses- 
sion of  the  appellees  for  1600  lbs.  tobacco, 
is  to  be  considered  as  a  mortgage,  or  condi- 
tional sale? 

That  there  is  a  difference  between  those 
modes  of  transfer,  and  that  they  produce 
different  consequences  is  certain.  In  the 
case  of  a  mortgage,  the  estate  is  at  all 
times,  redeemable,  until  a  decree  of  fore- 
closure passes,  or  a  dereliction  of  the  right 
to  redeem  is  presumed,  from  the  length  of 
time.  In  the  other  case  of  a  conditional 
purchase  the  time  of  performing  the  condi- 
tion must  be  strictly  observed.  These  rules 
are  seldom  controverted;  but  the  ques- 
tions have  generally  been,  to  which 
class  the  transaction   discussed    belonged? 
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429  *And  this  must   always   depend,    on 
the  whole  circumstances   of   the  con- 
tract ;  and  is  not  confined  to  the  mere  writ- 
ten evidence  of  it. 

In  Chapman  v.  Turner*  the  writing*  im- 
ported to  be  a  mortgage,  drawn  by  Chap- 
man, an  over  match  for  Turner  an 
uninformed  planter,  but  the  circumstances 
stated  in  the  report  of  that  case,  abundantly 
shew  that  a  purchase  was  the  intention  of 
the  parties,  and  not  the  loan  of  money: 
Which  Turner  constantly  refused ;  and  pur- 
chased and  paid  his  money,  under  an 
agreement,  only,  that  the  slaves  should  be 
restored,  on  repayment  of  the  money, 
without  interest,  at  the  next  Hanover  Court. 

Chapman  did  not  then,  or  during  his  life, 
offer  to  return  the  money :  but  his  widow 
after  his  death  and  when  the  slave,  who 
was  a  female,  had  two  or  .three  children, 
tendered  the  money,  and  demanded  a  re- 
demption by  her  suit:  Which  was  justly 
determined  against  her. 

On  the  other  hand,  in  Ross  v.  Norvellf 
altho'  the  bill  of  sale  was  absolute,  as  in 
the  present  case  yet,  on  the  circumstances, 
it  was  decreed  to  be  a  mortgage,  and  Norvell 
let  into  a  redemption  upon  the  usual  terms. 

It  must  often  happen,  in  disquisitions  of 
this  sort  that  there  will  be  difficulty,  in 
drawing  the  line,  betweeii  those  two  sorts 
of  conveyances.  The  great  desideratum, 
which  this  Court  has  made  the  ground  of 
their  decision  is,  whether  the  purpose  of 
the  parties  was-  to  treat  of  a  purchase,  the 
value  of  the  commodity  contemplated,  and 
the  price  fixed?  Or  whether  the  object  was 
the  loan  of  money  and  a  security,  or  pledge, 
for  the  repayment,  intended? 

The  former  was  the  case,  in  Chapman  v. 

Turner:    The* latter,    in    Ross  v.    Norvell. 

Then,  what  is  the  present  case?    And  what 

commenced    the    treaty    between    the 

430  parties?    We  hear  not  a  word  *of  pur- 
chasing slaves,  nor  any  consideration 

had  of  the  price,  for  which,  Robertson  was 
willing  to  part  with  the  property.  On  the 
contrary,  Wilson  states,  that  the  20,000  lbs. 
tobacco  was  the  estimated  value  of  the  four 
slaves ;  importing,  that  the  estimate  was 
made,  for  the  purpose  of  considering, 
whether  they  were  a  sufficient  security? 
The  real  agreement  was,  that  they  should 
be  a  security  only;  that  the  woman  and 
child  should  be  sold,  and  the  produce  ap- 
plied to  discharge  the  debt;  and,  for  the 
balance,  that  the  two  shoemakers  should 
remain  with  Campbell  and  Wheeler,  and 
their  profits  applied  to  discharge  the  inter- 
est, until  the  balance  should  be  repaid. 

Why  then  was  the  absolute  bill  of  sale 
taken?  The  appellees  furnish  the  answer: 
That  it  was  the  justice  of  this  Court  allow- 
ing redemption  in  case  of  a  mortgage.  An 
attempt,  which  the  Chancery  has  con- 
stantly repelled,  wherever  it  appeared,  that 
the  real  contract  was  a  mortgage,  and 
which,  this  Court  have  no  difficulty  in 
frustrating,  upon  the  present  occasion ;  al- 
lowing a  redemption  of  the  slaves,  upon 
the  usual  terms;  that  is  to  say,  that  Rob- 
ertson shall  be  charged  with  the  principal 
and  interest,  and  any  other  just  demand, 
which    Campbell    and    Wheeler   may    have 
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against  him;  and  they  to  be  accountable 
for  the  profits,  really  made  by  them,  and 
no  farther;  unless,  in  the  case  of  gross 
negligence  to  employ  them. 

The  objection  that  Campbell  and  Wheeler 
risked  the  lives  of  the  slaves,  since  they 
could  not  have  recovered  their  money,  if 
the  slaves  had  died,  was  truly  said,  to  be, 
only,  another  state  of  the  question ;  which 
would,  upon  the  evidence,  have  been  de- 
cided the  same  way. 

The  agreement  to  set  the  profits  against 
the  interest,  since,  on  any  view  of,  the 
subject,  they  will  appear  greatly  to  exceed 
the  legal  rate  of  interest,  is  so  far  usurious, 
and  void;  and  the  account  is  to  be  taken 
on  the  usual  terms,    where  the    mort- 

431  gagee  *is    in   possession ;    to    charge 
the  profits  against  principal   and    in- 
terest. 

The  remaining  question  respects  the 
damages  recovered  upon  the  affirmance  of 
the  common  law  judgment  in  tobacco, 
which,  in  April  1788,  were  agreed  to  be 
remitted,  on  condition,  that  the  balance, 
with  interest,  was  paid  by  the  next  month ; 
or,  as  the  appellees  explain  it,  during  the 
season. 

That  the  rule  is,  as  stated  by  the  coun- 
sel, '*that  on  an  agreement  to  remit  part 
of  a  debt,  on  condition  the  residue  is  paid 
within  a  certain  time,  the  condition  must 
be  strictly  performed,"  is  unquestionable; 
but  surely  the  creditor  may,  by  his  con- 
sent, enlarge  the  time:  Which  appears  to 
have  been  done  in  the  present  case.  This 
intention  of  keeping  up  the  strictness,  ex- 
pressed by  Wilson,  was  to  be  a  stimulus,  to 
Robertson,  to  exert  himself,  in  raising  the 
money,  in  time,  and  the  creditors,  discover- 
ing, that  he  had  done  so,  and  probably 
made  sacrifices  to  effect  it,  as  it  appears  he 
did  of  jf30  in  Barrett's  bond,  and  he  says 
he  did  in  the  sale  of  a  valuable  blacksmith, 
meant  not  to  insist  on  a  forfeiture;  al- 
though, he  had  not  fully  completed  the 
payment.  Accordingly,  we  find,  that,  as 
to  the  money  on  demand,  they  wholly  re- 
mitted the  damages;  although,  the  balance 
was  not  paid,  until  November  1794;  and 
as  to  the  tobacco,  no  damages  are  charged, 
but  the  balance  with  interest,  only  in 
August  1791 ;  which  amounted,  then,  to  no 
more,  than  3051  lbs.  of  the  value  of  £^» 
6.  5.  In  the  same  account,  they  state  the 
damages  of  10,837  lbs.  tobacco,  to  stand 
conditionally :  Intended,  no  doubt,  to  keep 
up  the  stimulus,  for  payment  of  the  bal- 
ance ;  as  they  never  could  mean,  to  make 
Robertson  pay  that  enormous  penalty ,  for 
his  default,  in  paying  less  than  a  third  of 
the  sum.  Or  if  they  did,  a  Court  of  Equity 
would  set  to  very  little  purpose,  if  they  did 
not  relieve  against  it,  upon  making  just 
compensation.  That  compensation,  in 
equity,  is  fixed,  at  the  interest  of  the 

432  money,    in   cases  of   this  *sort;   and 
not  the  profit,  which  they  might  have 

made,  with  the  tobacco,  by  speculation  in 
a  basket  of  earthenware,  or  otherwise.  In- 
deed, it  appears,  that,  in  a  conversation 
afterwards  with  a  friend,  who  intimated, 
that  it  was  hard  to  insist  upon  it,  Mr. 
Campbell  seemed  to  concede  that  it  was; 
and  then,  as  well  as  in  his  answer^  said, 
that  his  view  was,  to  cover,  by  that  means, 
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a  doubtful  debt,  due  from  Robertson  and 
Scott.  That  debt  he  will  be  allowed,  in 
the  account  to  be  taken  under  the  mortgag'e ; 
which  will  remove  the  objection :  And  we 
think  the  damag'es  oug'ht  to  be  wholly  re- 
mitted ;  as  the  J  were  in  the  case  of  the 
money,  under  the  same  circumstances. 

The  decree  is  to  be  reversed  with  costs ; 
and  one,  to  the   following  effect,    entered. 

**The  court  is  of  opinion,  that  althoug'h 
the  writing,  in  the  proceedings  mentioned, 
purported  to  be  an  absolute  bill  of  sale, 
jet,  as  the  real  intention  of  the  parties,  at 
the  time  of  the  contract,  was  a  loan  of  the 
20,000  lbs.  tobacco,  and  that  the  four  slaves 
should  be  pledged,  as  a  security  for  the 
repayment,  the  same  ought  to  be  considered 
as  a  mortgage ;  and  the  appellant  let  into 
a  redemption  of  the  two  slaves,  remaining 
unsold,  upon  the  usual  terms  of  his  being 
made  chargeable  for  the  16000  lbs.  tobacco 
and  interest,  and  any  other  just  debt,  for 
which  he  may  be  liable  to  the  appellees. 
Against  which,  he  is  to  be  allowed 
the  profits  really  made  of  the  slaves,  by  the 
appellees;  and  no  further,  except  for  the 
time  in  which  they  may  have  grossly  neg- 
lected to  employ  them.  That  the  appellant 
ought  to  be  relieved  against  the  damages, 
on  the  tobacco,  recovered  by  the  judgment 
at  common  law,  upon  payment  of  the  bal- 
ance of  principal  and  interest:  and  conse- 
quently, that  the  said  decree  is  erroneous. 
Therefore  it  is  considered  that  the  same  be 
reversed  Ac.  and  the  court  proceeding  to 
make  such  a  decree  as  the  High  Court 
433  *of  Chancery  ought  to  have  made. 
It  is  decreed  and  ordered,  that  an  ac- 
count be  taken  between  the  parties  accord- 
ing to  the  principles  of  this  decree ;  and 
that  upon  payment  of  the  balance,  if  any, 
which  shall  be  found  due  to  the  appellees, 
and  the  costs  in  Chancery,  they  shall  deliver 
the  slaves,  if  living,  to  the  appellant; 
to  be  held,  as  of  his  former  property  therein, 
and,  if  a  balance  shall  be  found  due  to  the 
appellant,  that  the  appellees  be  decreed  to 
{ttj  the  same  to  him." 


Halcomb  v.  Flournoy. 

lOctober  Term.  180a] 

Awards— CoiMtmction  of  St«tiitc.«— If  there  be  an 
order  of  reference  made  dnrlnsr  the  pendency  of 
a  suit,  the  award.  In  pnrsuance  thereof  need  not 
lie  in  Court  two  terms,  as  it  is  not  within  the  act 
of  Assembly,  upon  awards. 

Dsaagctft— Arbitrators— faMtemnity  Bond.— What  dam - 
acres  may  be  estimated  by  arbitrators  upon  a  bond 
riven  by  the  deputy  to  indemnify  and  save  harm- 
less the  Hiffh  Sheriff. 

Flournoy  brought  debt  in  the  District 
Court,  against  John  Halcomb,  Philemon 
Halcomb  jr.  William  Watts,  and  Joseph 
Scott  jr.  upon  a  bond,  given  to  Flournoy 
as  High  Sheriff:  with  the  following  condi- 
tion annexed : 

* 'The  condition  of  the  above  obligation 
is  such  whereas  the  said  John  Halcomb  is 
appointed  deputy  sheriff  of  the  said  county, 
under  the   said   Thomas  Flournoy,  now    if 

*5ee  foot-note  to  Mitchell  y.  Kelly.  1  Call  380.  and 
monoffrapbic  note  on  "Arbitration  and  Award"  ap- 
pended to  Bassett  v.  Cunningham.  9  Gratt.  684. 

Tbe  principal  case  is  cited  In  Tomkies  ▼.  Down- 
man.  6  Hunf.  S64. 

/See  monographic  note  on  "Damages"  appended  to 
Norfolk,  etc,  K.  Co.  v.  Ormsby.  27  Gratt  466. 


the  said  John  Halcomb  shall  well  and  truly 
execute  the  office  of  deputy  sheriff,  and 
honestly,  justly,  and  according  to  law  col- 
lect and  pay  all  public  taxes  either  in 
money,  tobacco,  or  other  article  made  pay- 
able and  receivable  in  taxes  by  any  law 
now  in  force,  or  by  any  future  law,  as  also 
all  levies,  officers  fees,  executions  and  other 
monies,  tobacco,  or  other  article  collected 
by  virtue  of  his  said  office  to  such  pierson  and 
persons  having  a  right  to  demand  and  re- 
ceive the  same,  within  the  time  prescribed 
by  law,  as  also  save  harmless  and 
434  indemnified  *the  said  Thomas  Flour- 
noy, from  all  motions  for  judgments 
in  any  Court  of  record,  and  from  every  ac- 
tion, or  cause  of  actions,  that  the  said 
Thomas  Flournoy,  his  heirs,  executors  and 
administrators  may  be  subject  to,  by  his 
said  office  of  sheriff  for  the  county  afore- 
said, then  this  obligation  to  be  void  or  else 
to  remain  in  full  force  power  and  virtue." 
Various  orders  of  reference  were  made ; 
and  at  the  September  Court  1796,  the  suit 
was  dismissed  as  to  Watts,  and  the  arbi- 
trators made  their  award  as  follows: 
*'Dr.  John  Halcomb,  George  Walker,  Phile- 
mon Halcomb  junior,  William  Watts 
and  Joseph  Scott  junior. 

To  Thomas  Flournoy. 
Dec.  2, 1789.   To  paid  on  account 
of  an  execution  commonwealth 
against     Thomas      Flournoy, 
certfs.  125  14  8 

Oct.  11, 1792.  To  amount  of  cer- 
tificates paid  the  treasurer  on 
account  of  execution  common- 
wealth against  P.  Halcomb. 
Cts.  86  7  4 

June  18,  1793.  To  paid  Martin 
Smith  for  balance  due  by  J. 
Halcomb  sheriff  for  the  redemp- 
tion of  negroes  sold  by  Richard 
Bibb.    Certificates.  8  14  6 


Certificates.  £220,  16.  5 

Dec.  2, 1791.  To  paid  treasurer  on 
acct.  of  taxes  for  1786.  42  10  6 

To  paid  clerk's  Henrico,  P.  Ed- 
ward, and  sheriff  of  same.  0  13  0 

Jan.  8,  1792.  To  paid  Andrew 
Reynold.  4    4 

To  paid  William  Cowan.  10 

435      *Jan.  29.  To  paid  an  execu- 
tion       James       Tinsley 
against  T.  Flournoy.  10  15 

Oct.  11.  To  paid  treasurer  on  ac- 
count of  execution  common- 
wealth against  P.  Halcomb.  7  10  2 

Mar.  29, 1790.  To  paid  an  execu- 
tion Thomas  Watkins  clerk  of 
Chesterfield.  5  12  SJ4 

To  paid  an  execution  Maurice 
Langhorne  against  Thomas 
Flournoy.  2  13  10)4: 


Specie  £S3.  19.  2^. 

Aug.  10,  1798.  To  interest  on 
money  advanced  to  this  date,  & 
damages  sustained  by  the  plain- 
tiff to  the  date  of  the  writ, 
rating  certificates  at  18s  8.  150 

Amount  of  cert.  bro*t  down.  220  16  5 


;^454.  IS.  734:. 
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Credit. 

Dec.  2, 1791.  By  amount  of  sales 
of  three  neg'roes  on  execution, 
Flournoy  v.  Holcomb  and  oth- 
ers, dated  Nov'r  Ist  1791,  from 
Prince  EMward  court  commis- 
sions deducted.  101  1  6 

By  difference  in  amount  of  cer- 
tificates 2s  in  the  £,  22 

Balance  due  T.  Flournoy  Augfust 

10th  1798.  331  14  IK 


;f4S4.  15.  7K 
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*We  certify,  that  agreeable  to  the 
annexed  orders  of  the  District  Court 
of  Prince  Eklward,  We  this  day  met  at 
the  house  of  Quin  Morton,  in  the  county  of 
Charlotte,  the  plaintiff  and  defendant 
John  Halcomb  being  present.  We  pro- 
ceeded to  examine  the  vouchers  pro- 
duced and  make  a  statement  as  will  appear 
from  the  foregoing  account.  It  appear- 
ing to  us,  that  the  plaintiff  hath  been 
put  to  very  great  trouble  by  frequently 
travelling  to  the  city  of  Richmond  on  ac- 
count of  the  Commonwealths  judgments 
against  him  for  arrears  of  taxes  and  in- 
curred considerable  expense  thereby.  It  also 
appears,  that  his  negroes  taken  in  execu- 
tion to  satisfy  said  judgments,  were  kept 
out  of  his  possession  and  service  at  various 
times,  from  which  he  sustained  losses. 
We  have  allowed  interest  on  monies  ad- 
vanced, and  rated  the  damages  as  will  be 
seen  in  the  debt.  We  find  a  balance  of 
three  hundred  and  thirty  one  pounds, 
fourteen  shillings  and  one  penny  three 
farthings  due  to  the  plaintiff  from  the  de- 
fendants, and  which  sum  we  award  him 
with  costs  of  suit  given  under  our  hand 
Ac." 

The  District  Court  gave  judgment,  upon 
the  day  of  the  return  of  the  award  for  the 
>^331.  141^.  awarded  and  costs.  And  the 
plaintiff  agreed  '*to  release  ten  pounds  for 
so  much  paid  William  Cowan,  and  four 
pounds  four  shillings  paid  Andrew  Rey- 
nold in  the  account  aforesaid  mentioned." 

To  this  judgment  Halcomb  and  the  others 
obtained  a  writ  of  supersedeas  from  this 
Court. 

Randolph  for  the  plaintiff.  The  court 
were  premature  in  entering  up  judgment 
upon  the  award;  which  ought  to  have  lain 
in  court  two  terms,  according  to  the  express 
directions  of  the  act  of  Assembly ;  for  it  is 
not  shewn,  that  the  plaintiff  appeared  and 
contested  the  award:  Which  would  have 
altered  the  case. 

The  item  of  ;fl50.  contains  matters  not 
within  the  submission.  For  that 
437  was  of  all  matters  in  difference  *be- 
tween  the  parties  in  the  suit;  and, 
upon  the  trial,  such  matters  would  not  have 
been  permitted  to  go  in  evidence  to  the  jury. 
They  were  no  more  than  the  ordinary  cases, 
of  expenses  incurred,  and  inconveniences 
sustained,  by  a  security.  But  these  were 
never  yet  thought,  to  be  a  subject  of  dam- 
ages, for  which  a  suit  could  be  sustained. 
On  the  contrary,  they  are  literally  damnum 
absque  injuria;  and  no  action  lies  for 
them. 

Wickham  contra.     Mitchell  v.    Kelly*   in 


♦1  call's  Rep.  879. 


this  court,  decided  the  first  point;  and 
proves,  that  an  order  of  reference  of  this 
kind  is  not  within  the  act  of  Assembly. 

The  ;fl50.  damages  were  justly  allowed; 
because  it  was  a  bond  to  save  harmless, 
and  therefore  the  appellee  had  a  right  to  in- 
sist on  being  completely  indemnified ;  which 
could  only  be  done,  by  making  compensa- 
tion for  his  necessary  expenses,  and  the 
inconveniences  and  losses  which  he  had 
sustained,  by  the  misconduct  of  the  ap- 
pellant. Besides  arbitrators  have  more 
latitude  than  a  court;  and  may  decide  ac- 
cording to  equity. 

Randolph  in  reply.  However  reasonable 
the  demand,  yet  not  being  the  subject  of 
an  action,  it  would  not  have  been  permitted 
to  go  to  the  jury :  Whose  enquiry  would 
have  been  confined,  by  the  court,  to  the 
money  paid  and  interest;  which  is  the  only 
compensation  and  measure  of  damages^ 
which  the  law  allows,  in  cases  of  this  kind. 

Cur,  adv.  vult. 

ROANBt  Judge.  Two  objections  are 
taken  in  this  case.  1.  That  the  award  did 
not  lie  long  enough  in  court,  according  to 
the  act  of  1792,  but  was  immediately  con- 
firmed by  the  judgment  of  the  court.  2. 
That  the  arbitrators,  as  appears  by  the  re- 
port,   allowed    damages,    for   matters,   not 

within  the  terms  of  the  submission. 
438  *Upon   the    first    objection,    it  was 

observed  by  the  appellees  counsel, 
that  it  was  decided  in  Mitchell  v.  Kelly, 
that  the  act  of  1792  does  not  apply  to  orders 
of  reference,  of  this  kind,  made  during  the 
progress  of  a  suit,  depending  in  court ;  nor, 
upon  examination  of  the  act,  do  I  think 
it  does. 

As  to  the  second  objection,  I  observe, 
that  one  of  the  conditions  of  the  bond  is. 
to  indemnify  the  high  sheriff,  from  all 
motions,  judgments  Ac.  Now  this  condi- 
tion, as  to  the  indemnity,  will  certainly 
extend  to  all  just  expenses  sustained,  by 
the  appellee,  in  consequence  of  any  snch 
motion  judgment  Ac.  as  well  as  to  all 
actual  losses,  occasioned  by  the  detention 
of  his  negroes  Ac.  These  expenses  and 
losses,  which  are  actual,  are  capable  of 
being  ascertained,  by  computation :  And, 
certainly,  the  party  cannot  be  said  to  be 
indemnified,  that  is,  kept  harmless,  with- 
out they  are  allowed  him. 

At  the  same  time  I  agree,  entirely,  with 
the  appellants  counsel,  that  the  arbitrators 
ought  not  to  have  taken  into  consideration, 
mere  speculative  damages,  such  as  for 
trouble,  anxiety  Ac.  and  that  this  would 
lead  us  into  an  imaginary  and  inexhaust- 
ible field. 

The  question  then  is,  upon  this  distinc- 
tion, how  stands  the  report  of  the  arbitra- 
tors? 

The  item  in  the  account  presents  nothing 
to  impeach  the  award.  Interest  on  the 
money  advanced  was  certainly  proper;  and 
damages  sustained  may  justly  be  restricted, 
for  any  thing  appearing  to  the  contrary  in 
the  item,  to  such  damages  as  might  legally 
be  awarded.  We  are  not  to  hunt  out  such  a 
sense,  as  that  damages  may  be  understood 
to  destroy  the  award;  which  ought  to  be 
favourably  construed. 

I  take  this,  to  be  merely  a  statement  of 
the  evidence,  which  appeared  to  the  arbitra- 
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tors;  and  it  does   not  irresistibly  follow, 

that  the   damapres    were    ^iven     on    such 

part   of    the   evidence   as   would   not 

439  ^warrant  it ;  that  is  to  say,  an  indem- 
nification for  the  personal  trouble  &c. 

of  the  appellee.  It  is  a  just  maxim,  that 
what  is  useful  shall  not  be  vitiated  by  that 
which  is  not  so:  But  it  is  not  expressly 
stated,  that  the  damages  were  given  for 
personal  trouble  &c.  and,  if  given  for  ex- 
penses and  losses,  as  before  mentioned,  it 
is  ri^ht. 

Mj  opinion  is,  that,  before  we  overturn 
an  award  (in  a  case  where  justice  seems 
fallj  attained,)  it  ought  certainly  to  appear, 
that  the  award  was  founded  on  illegal 
grounds.  But  this  does  not  clearly  appear 
to  have  been  the  case,  in  the  cause  now 
before  the  court;  and  therefore  I  am  for 
supporting  the  award,  as  what  is  relied 
upon,  to  impeach  it,  is  merely  a  statement 
of  the  evidence,  which  appeared  to  the  ar- 
bitrators. Upon  these  grounds  I  am  of 
opinion,  that  .the  judgment  ought  to  be 
afiBrmed. 

CARRINGTON,  Judge.  This  was  an  ac- 
tion, founding  in  dalnages,  for  breach  of 
a  covenant.  The  arbitrators  were  judges  of 
the  parties  own  chusing,  to  settle  all  mat- 
ters in  dispute  between  them ;  and  it  is  a 
rale,  that  awards  should  always  be  con- 
strned  liberally.  I  think  the  items,  in- 
cluding the  damages,  stated,  by  them,  were 
clearly  within  the  submission.  The  award 
therefore,  (which,  although  not  formal,  is 
founded  in  strict  justice, )  ought  to  be  sup- 
ported.    I  am  for  affirming  the  judgment. 

LYONS,  Judge.  I  concur  with  the  other 
Judges,  upon  the  first  point  made,  by  the 
appellants  counsel ;  but  differ  from  them  on 
the  other.  There  is  a  reference  to  dam- 
ages generally;  but  the  principal  and 
interest  is  the  true  measure  of  damages  in 
law*;  and  mere  speculative  injuries  and 
conjectural  inconveniences  do  not  enter 
into  the  subject  of  damages,  at  all.  The 
court  never  enquires  how  the  party  got  the 
money  with  which  he  paid  the  debt;  but 
merely  how  much  he  paid?  And  when  he 
paid  it?    Therefore,  these  conjectural 

440  damages  ^being  included,    the  award 
I    think  ought    to  be   set   aside;  but 

there  is  a  majority  of  the  court  for  sustain- 
ing  the  judgment;     and    consequently    it 
must  be  affirmed. 
Jndgncient  Affirmed. 


Qeorge  Stephens  v.  James  Cobun. 

[October  Term,  1800.] 
Land  CoauBlssloiiers— Jadsnent  of— ConclutlvaoeM.*— 

The  jodcrment  of  the  board  of  commissioners, 
nader  the  land  law.  Is  conclusive;  and  cannot  be 
impeached. 

This  was  an  appeal  from  a  decree  of  the 
Higb  Coturt  of  Chancery.  The  bill  states, 
that  John  Stephens,  in  the  spring  of  1767, 
settled  himself  and  family  on  Cobun 's 
creek,  extending  down  the  said  creek  be- 
low an  agreed  line,  which  was  afterwards 
made,  by  the  said  John  Stephens  and 
Jonathan  Cobun..  so  as  to  include  400 
acres.    That    the  said  John   Stephens  built 

*The  principal  case  is  cited  and  approved  in  Ross 
▼.  Keewood.  3  Mnnf.  140, 147:  Baker  v.  Preston,  Oilm. 
2S9.  See  monoffraphic  noU  on  "Judgments"  ap- 
pended to  Smith  V.  Charlton,  7  Oratt.  42S. 


a  house,  and  moved  his  family  thither; 
clearing  10  acres,  and  raising  a  crop.  That 
the  said  agreed  line  continued,  as  a  boun- 
dary between  Stephens  and  Cobun's  until 
four  years  after,  when  Stephens  died ;  dur- 
ing which  time,  Stephens  lived  on  the  land, 
and  raised  corn.  That  his  widow  lived  on 
the  said  land  5  or  6  years  afterwards,  with 
his  family ;  and  then  sold  it  to  Jonathan 
Cobun,  who  sold  to  James  Cobun  the  de- 
fendant. That  the  plaintiff  was  then  an 
infant,  left  by  his  mother,  and  supported 
by  the  bounty  of  his  friends.  That  he  was 
still  an  infant,  when  the  commissioners 
sat ;  and,  having  no  property,  had  no  money 
to  assert  his  right  against  the  defendant, 
who  then  had  the  land  in  possession.  T.hat 
one  Henry  Stephens  did,  indeed,  inform 
the  board,  that  the  land  belonged  to  the 
plaintiff,  but,  being  poor  and  ignorant, 
he  was  unable  to  support    the    claim- 

441  against  the  defendant ;  who  *^apprized 
of  it,  brought  forward  the   claim    of 

Workman ;  who  had  tomahawked  a  few  trees, 
as  Cobun  said,  on  the  land  before  said 
Stephens  had  settled  there:  By  which 
means,  the  defendant  obtained  a  certificate 
for  the  land.  That  Workman  never  had  a 
residence  in  the  country,  except  as  a  hunter ; 
and  if  he  marked  any  trees,  it  was  for 
convenience  as  a  hunter.  It  therefore 
prays,  that  the  defendant  may  convey ;  and 
that  the  plaintiff  may  have  general  relief. 
The  answer  states,  that  John  Stephens 
did  set  down  on  the  land  in  the  bill  men- 
tioned; and  continued  there,  with  his  fam- 
ily, for  some  time:  That  both  were 
wrongful;  as  Workman  had  previously 
improved  and  occupied  the  land ;  on  which 
he  had  done  work,  as  chopping  and  heap- 
ing brush;  and  that  he  had  made  some 
progress  in  building  a  house  or  cabin. 
But,  going  to  remove  his  family  thither, 
that  said  John  Stephens  intruded  on  the 
land  and  held  him  out.  That  the  agree- 
ment of  Stephens  and  Jonathan  Cobun,  as 
to  the  boundary  line,  could  not  affect  Work- 
man ;  who  was  the  true  owner,  if  any  could 
be  at  that  early  period,  before  legal  rights 
were  obtained.  That  Jonathan  Stephens 
bought  of  Cobun 's  widow,  and  afterwards 
of  Workman.  That  John  Stephens  knew 
of  Workman's  right,  and  offered  £^»  for  it. 
That  matters  lay  thus,  until  the  commis- 
sioners sat ;  when  the  defendant  was  cited 
before  them,  at  the  suit  of  the  plaintiff,  by 
Henry  Stephens.  That  the  claim  was  fully 
heard,  and  decided  for  the  defendant. 
Denies  any  fraudulent  application  for  the 
certificate,  or  that  he  bought  of  Workman, 
with  a  view  to  defraud  the  plaintiff. 
Says,  that  the  defendant  was  threatened, 
by  Lewis  Rogers,  with  a  suit  founded  on 
Workman's  right;  and  therefore  he  bought 
it,  for  a  horse,  which  cost  the  defend- 
ant £72, 

442  *Jonathan    Cobun   says,    that  in  67 
or  68,  Jonathan  Cobun  senr.,  and  John 

Stephens  settled  on  Cobun 's  creek,  and, 
after  dividing  the  lands  by  an  agreed  line, 
the  said  John  Stephens  settled  on  that  now 
in  dispute.  That  each  division  was  im- 
proved, but  he  does  not  know,  which  was 
the  oldest.  That  Ivewis  Rogers  forbid 
John  Stephens  to  settle  on  the  said  land, 
as  Rogers   and  another   had  improved    it 
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and  had  planted  corn;  although  the  de- 
ponent never  saw  any.  However,  that  he 
did  see  some  trees,  which  had  been  dead- 
ened, and  some  appearance  of  brush  heaps, 
and  the  foundation  of  a  cabin,  two  or 
three  logs  high.  But  does  not  know,  if 
the  whole  or  only  a  part  of  it  was  on  John 
Stephens  land.  That  he  saw  the  letters 
T.  6.  on  a  honey  locust  in  Jonathan  Cobun's 
improvement,  supposed  to  have  been  made 
by  Thomas  BanHeld ;  who  claimed  the  land 
and  gave  up  his  right  to  Jonathan  Cobun 
senior,  previous  to  the  division,  between 
Jonathan  Cobun  and  John  Stephens.  That 
the  plaintiff  and  the  defendant  were  present 
and  consenting.  That  the  plaintiffs 
mother  gave  bond  to  indemnify  the  defend- 
ant-against  the  heirs  of  John  Stephens; 
and  the  deponent  was  security  thereto. 
That  the  plaintiffs  mother  was  daughter 
of  Jonathan  Cobun,  deceased. 

Meredith  says,  that  he  had  heard  Work- 
man say  he  had  sold  his  right  to  John 
Stephens  senior,  for  a  quantity  of  liquor. 

Ramsay  says,  that  he  had  heard  Rogers 
say,  he  and  Workman  had  improved  three 
places  in  one  day;  and  that  Workman  lost 
his  gun.  Upon  which,  they  went  away; 
and,  on  their  return,  that  Stephens  and 
Cobun  settled.  After  which  Rogers  ex- 
pected to  lose,  and  sold  for  a  horse,  which 
he  said  was  better  than  nothing. 

A  fourth  witness  says,  that  he  had  heard 
Workman  say,  if  he  could  find  his  gun  he 
would  move  away,  as  he  did  not  like  the 
country.  That  he  did  not  understand 
443  that  he  had  improved.  That  *the 
land  in  dispute,  is  that,  which  was 
improved  by  Ban  field. 

Scott  says,  that  John  Stephens  and  Jona- 
than Cobun  senr.  settled  on  the  lands,  and 
made  a  dividing  line.  That  Stephens 
cleared  4  acrns,  and    raised  com. 

Evans  says,  that  the  plaintiffs  mother 
was  on  the  land ;  and  that  4  acres  were 
cleared. 

Banfield  says,  that  he  lay  two  weeks  on 
the  land;  but  not  with  intent  to  settle  it. 
That  he  never  claimed  or  sold  it.  That 
there  were  some  small  improvements,  as 
brush  heaps,  deadened  trees,  Ac.  there,  at 
the  time ;  but  does  not  know  who  had  made 
them. 

Workman  says,  that  he  settled  the  lands. 

That  there  were  brush  heaps,  and  a  house 
3  or  4  logs  high.  That  he  planted  com ; 
and  began  to  clear  a  meadow.  That  he 
lost  his  gun  and  went  away ;  leaving  his 
crop  in  the  care  of  Ivewis  Rogers.  That 
he  would  have  returned,  but  John  Stephens, 
father  of  Geo.  Stephens,  had  taken  posses- 
sion, and  kept  him  out.  That  he  sold  his 
right  to  the  said  Rogers;  which  he  would 
not  have  done,  had  he  known  of  the  com- 
missioners sitting  there.  That  some  small 
time  after  he  had  left  that  country,  the 
said  Rogers  alarmed  him  about  the  Penn- 
sylvanians  and  their  proclamation.  That 
he  never  told  John  Sempson  that  he  would 
not  return.  That  he  never  said  that  the 
defendant  was  to  pay  him  if  he  gained  the 
suit;  although  he  might  have  said  that  he 
was  to  pay  the  expense,  he  was  at,  in  going 
to  have  depositions  taken.  That  he  never 
told  Merrifield  that  he  had  given  his  right 
to  John  Stephens.    That  he  never  saw  him. 


That  Rogers  told  him  that  John  Stephens 
had  offered  him  £S,  for  the  deponents 
right. 

Lewis  Rogers  speaks  to  the  same   effect 

as  Workman ;  and  says,  that  he  bought  of 

Workman  and  sold  to  the    defendant. 

444  *C.  Ratcliff  says,  that  John  Stephens 
drove  a  man  off  a  piece  of  land  as  she 

heard ;  and  that  the  said  Stephens  got  on 
the  land,  in  dispute. 

William  Raymond  says,  that  he  was  one  of 
the  commissioners.  That  Henry  Stephens 
on  behalf  of  the  plaintiff,  brought  suit  for 
the  lands  in  dispute,  which  was  decided  in 
favor  of  Cobun  because  he  had  the  eldest 
improvement,  to  wit.  Workman's. 

J.  Ratcliff  says,  that  he  was  present  at  the 
suit  before  the  commissioners;  and  that  it 
was  decided  in  favor  of  Cobun ;  who  had 
Workman's  right: 

C.  Ratcliff  further  says,  that  the  trees 
were  deadened.  That  there  was  part  of  a 
small  cabin  before  John  Stephens  took  pos- 
session ;  but  she  knows  not  by  whom  it  was 
put,  further  than  that  she  heard  Rogers 
say  it  was  Workman's.  That  Rogers,  in 
Workman's  name,  warned  Stephens  to  go 
off  the  land.  That  Stephens  refused,  say- 
ing he  had  offered  Rogers  £^.  for  it.  That 
she  was  present  as  a  witness  before  the 
commissioners ;  who  decided  for  Cobun. 

Decker  says,  that,  about  the  year  1765, 
Stephens,  Workman  and  Lewis  Rogers  im- 
proved two  tracts  of  land,  as  the  deponent 
has  heard ;  one  for  his  father,  the  other 
for  himself.  That  he  planted  corn  on 
both  places.  That  the  deponent,  his  father, 
and  the  said  Workman  left  the  country ; 
and  that  Rogers  left  it  some  time  after. 
That  in  about  two  years  after,  old  Cobun 
and  John  Stephens  came  and  settled  on 
the  said  land.  That  Stephens  never  bought 
Workman's  right.  That  Rogers  went  off, 
on  account  of  the  Pennsylvania  proclama- 
tion. That  John  Stephens  claimed  to  a 
fence,  but  he  does  not  know  the  agreed 
line.  That  he  saw  the  corn  planted  by 
Workman. 

There    are    amongst    the   papers   in   the 
record,  a  copy  of  the  judgment  of  the  com- 
missioners;   and   a    copy    of  Cobun's  sur- 
veys. 

445  *The  County  Court  decreed  a  con- 
veyance to   the   plaintiff.     The  High 

Court  of  Chancery  reversed  the  decree.  1. 
Because  the  plaintiffs  ancestor  had  no  title. 
2.  Because  the  judgment  of  the  commis- 
sioners was  final,  notwithstanding  the  in- 
fancy of  the  plaintiff,  as  it  had  not  been 
reversed  by  the  General  Court.  Whereapon 
the  plaintiff  Stephens  appealed  to  this 
Court. 

Randolph  for  the  appellant.  Upon  the 
principles  of  equity  and  the  evidence  in 
the  cause,  the  title  was  clearly  in  the  ap- 
pellant originally.  For  the  transitory  pos- 
session of  Workman,  if  indeed  it  be  true  he 
ever  had  it,  cannot  be  admitted  to  have 
conferred  any  right ;  or,  if  it  did,  he  parted 
with  it  to  Stephens.  Therefore,  unless  the 
judgment  of  the  commissioners,  has  barred 
his  claim,  he  was  clearly  entitled  to  a  de- 
cree for  the  land.  But,  as  he  was  an  in- 
fant and  his  case  not  fully  before  the  board 
of  commissioners,  their  judgment  ought  not 
to  preclude  him. 
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Call  contra.  The  merits,  as  well  as  the 
law  of  the  case,  are  in  favour  of  the  appel- 
lee. B^or  it  is  established,  beyond  con- 
troversy, that  Workman  made  the  first 
settlement  and  improvement.  Therefore 
Stephens  was  an  intruder  on  his  right; 
and  the  weight  of  testimony  is,  that  he 
never  sold  to  any  person  but  Cobun.  The 
judgment  of  the  commissioners  is  decis- 
ive; for  the  law  expressly  declares  that  it 
shall  be  final.  Chanc.  Rev.  93.  The  ap- 
pellant was  plainti£P,  by  a  person  who  acted 
as  his  next  friend,  before  the  commission- 
ers, and  appears  to  have  been  fully  heard. 
Therefore  he  ought  to  be  barred  by  the 
jndgment:  For  aA  infant  plaintiff,  when 
heard  by  his*  next  friend,  is  as  much  bound 
by  the  judgment,  as  a  person  of  full  age. 
Besides  it  does  not  appear  what  testi- 
mony, was  before  the  board;  and,  perhaps, 
mach  stronger  evidence  was  adduced  by 
Cobun  on  the  merits,  than  appears  in  the 
present  record.  For,  although,  he  has 
thought  proper  to  adduce  some 
446  *testimony  on  the  merits,  he  was  not 
bound  to  do  so;  and  therefore,  if  his 
testimony  were  defective,  (which  it  is 
not,)  yet  that  would  not  affect  his  case; 
because  the  judgment  is  conclusive,  and 
cannot  be  impeached. 

But,  for  another  reason,  the  decree  of 
the  Chancellor  is  right;  namely,  that 
Cobun  and  Rogers  are  no  parties  to  the 
present  suit;  for  not  having  passed  any 
deed  for  their  title,  and  their  rights  having 
been  drawn  into  controversy,  they  ought 
to  have  been  made  parties.  Buck  v.  Cop- 
land* in  this  court.  Which  is  the  stronger 
in  the  present  case,  as  their  testimony  is 
objected  to  on  the  ground  of  interest ;  and 
they  ought  certainly  to  be  heard  by  an- 
swer or  deposition. 

Cur.  adv.  vult. 

LYONS,  Judge.  Delivered  the  resolution 
of  the  court,  that  the  act  of  Assembly  was 
conclusive ;  and  that  the  decree  was  to  be 
affirmed. 

Decree  Afifirmed. 


447        ^Wallace  and  Wife  v.  Taliaferro  and 

Wife. 

[October  Term,  1800.  J 

CMwtnictioii  of  SUtute— Explanatory  Act.— Cons  trac- 
tion of  tlie  4  section  of  the  explanatory  act  of  1727, 

chap  IV 
WUI-RnleWbea  Bxecotor  Is  Also  Husband  of  Lesatee.t 

— W.  R.  made  his  will  in  May  1774,  and  devised  to 
L.  W.  and  C.  T.  sundry  slaves,  with  the  residue  of 
his  estate,  subject  to  the  payment  of  bis  debts  & 
legacies:  and  appointed  J.  W.  the  husband  of  L. 
W.  and  R.  T.  the  husband  of  C.  T.  executors. 
Who  qualified  as  such.  In  Auffust  1774,  J.  W.  died, 
before  any  division  of  the  estate  of  W.  R.  was 
made,  and  by  his  last  will  devised  all  his  slaves  to 
his  dausrhter  &  his  two  sons.  As  J.  W.  was,  at 
most,  only  possessed  as  executor,  and  not  in  riffht 
of  his  wife,  her  share  of  the  slaves  of  W.  R.  sur- 
vived to  herself:  and  did  not  pass  by  the  will  of 
J.  W. 

*Ante.  318. 

twill— Role  Whoa  Bxecotor  Is  Also  Husband  of  Leffa- 

tee.— Where  property  bequeathed,  is  in  the  posses- 
sion of  a  person  who  is  at  the  same  time  executor 
of  the  testator  and  husband  of  a  lesratee,  such  pos- 
session will  enure  to  him  in  the  character  of  fxec- 
ut&r  only,  unless  there  be  some  election,  or  some  act 
indicative  of  an  intention  to  take  in  the  character 
of  husband.  In  support  of  this  proposition,  the 
principal  case  is  cited  approvingly  in  Blakey  v. 
Newby.  6  Munf.  70;  Morrow  v.  Peyton,  8  Leiffh  76; 
TaTlor  V.  Yarbrongh,  13  Gratt.  192:  Paynes  v.  Coles, 
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This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery,  where  Taliaferro 
and  wife  brought  a  bill,  for  relief  against 
Wallace  and  wife,  stating,  that  William 
Rowley  made  his  will  on  the  11th  of  May 
1774,  and  devised  to  Lettice  Wishart  and 
Catharine  Taylor  sundry  slaves,  together 
with  the  residue  of  his  estate,  subject  to 
the  payment  of  his  debts  and  legacies. 
That  he  appointed  their  husbands  John 
Wishart  and  Richard  Taylor  executors  of 
his  said  will ;  and  died  before  the  25th  of 
September  in  that  year.  That  the  execu- 
tors qualified ;  but  John  Wishart  acted  prin- 
cipally, and  worked  the  slaves  on  the 
testators  lands.  That,  after  the  death  of 
the  said  William  Rowley,  the  said  John 
Wishart  made  his  will,  to  wit,  on  the 
day  of  in  the  year  1774,    and   gave    all 

his  slaves  to  be  equally  divided  between  his 
two   sons,  William    and    Sydney,    and    his 
daughter  the  plaintiff;  but   the   enjoyment 
of  the  property  was  to  be  suspended,    until 
his    son^  came  of  age.     That  Wishart  died 
before    the  25th    of   December    1774.     That 
after  the  death  of  John  Wishart,  the  slaves 
of  Rowley  were  divided  between  the  defend- 
ant Lettice  and  the  said  Catharine  Taylor, 
according    to  the  will  of  the   said   Rowley. 
That    Lettice    Wishart,  after   the  death  of 
the  said  John  Wishart,    intermarried   with 
the  defendant  Michael    Wallace ;  who  took 
possession    of    all    the    slaves,    and    other 
estate,    which    were    allotted   to  the    said 
Lettice.     The   bill  therefore   prays   for  the 
plaintiffs  proportion  of  the  slaves,  and   for 
general  relief. 
The  answer  of   Michael    Wallace    denies 
that  the   slaves    (except  Lydia,    who 
448      was  claimed   by    his  *wife,    by    title 
paramount)  were  ever  in  possession  of 
John    Wishart ;  but  says,    that   Lydia    and 
her  issue  have  been  divided,  by  a  decree  of 
the  Court  of  Appeals.   ^States  that  Richard 
Taylor  alone  acted  as  executor.     That  the 
slaves   are    not    mentioned   in    the    will  or 
inventory  of  Wishart.     That  the  debts   and 
legacies    were   considerable;    and    that  he 
has  given  up  property  to  pay  them. 

The  answer  of  Lettice  Wallace,  states, 
that  she  does  not  know  that  John  Wishart 
ever  had  possession  of  the  slaves ;  and  be- 
lieves he  had  not. 

The  answer  of  William  and  Sidney  Wis- 
hart states,  that  they  have  relinquished  to 
Wallace. 

Davies  a  witness  says,  that  he  lived  with 
Rowley,  when  he  died  on  the  20th  of  May 
1774:  That  Wishart  died  about  August 
1774 ;  but  that  during  his  life,  the  slaves 
were  under  his  direction.  That  the  legacies 
were  not  discharged,  at  the  death  of  Wis- 
hart, but  the  lands  were  sold  by  Taylor  and 
wife  and  Wallace  and  wife  to  pay  legacies, 
Ac.  That  Wishart  took  upon  himself  the 
active   management  of    the    estate.     That 

1  Munf.  392:  Williams  v.  Sloan.  76  Va.  149;  Taylor  v. 
Browne,  2  Leiffh  423;  but  distinffuished  in  Oreffory 
V.  Marks,  1  Rand.  369. 

See  foot-note  to  Llvesay  v.  Helms,  14  Gratt.  441 ; 
and  monographic  note  on  ''Husband  and  Wife"  ap- 
pended to  Cleland  v.  Watson.  10  Gratt  \fid\  and 
mouo^aphic  note  on  "Executors  and  Administra- 
tors" appended  to  Rosser  v.  Deprlest.  h  Gratt.  8. 

Precedents.— As  to  the  conclusiveness  of  precedents. 
see  tlie  principal  case  cited  in  Claiborne  v.  Hender- 
son, 3  H.  &  M.  376.  See  Lewis  v.  Thornton,  6  Munf. 
87. 
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the  widow  resided  in  the  mansion  house, 
and  the  servants  waited  on  het  as  usual ; 
but  she  did  not  controul  the  property. 
That  there  were  about  ;f3000.  due  the  tes- 
tator; that  a  good  deal  of  money  was  col- 
lected ;  that  it  was  not  necessary  to  sell  the 
residuary  estate  to  pay  the  legacies;  and 
that  from  conversation  with  Wishart  the 
deponent  believes,  he  claimed  the  property 
devised  to  his  wife. 

Rowley  a  witness  says,  that  Wishart  was 
never  on  the  plantation,  where  he  resided, 
after  the  death  of  Rowley  the  testator. 
Thinks  however  that  Taylor  was  the  act- 
ing executor,  because  he  attended  the  ap- 
praisment. 

The  Court  of  Chancery  was  of  opinion, 
**That  by  force  of  these  words,  in  the  act 
of  the  General  Assembly,  passed  in  the 
year  1727.  Where  any  slaves  shall  be  be- 
queathed to  any  feme  covert,  the  absolute 
right,  property  and  interest  of   such 

449  ^slaves  is  hereby  vested  in,  and  shall 
accrue  to,  and  be  vested  in  the  hus- 
band of  such  feme  covert,  the  right  of  the 
defendant  Lettice  Wallace  to  one  moiety  of 
the  slaves  bequeathed  to  her,  then  I#ettice 
Wishart,  and  to  Catharine  Taylor,  the  wife 
of  Richard  Taylor,  by  William  Rowley, 
which  bequest  is  no  less  efficacious,  than 
it  would  have  been,  if  thereto,  John  Wis* 
hart  the  former  husband  of  the  defendant 
Lett  ice  Wallace,  who  was  one  of  the  execu- 
tors of  the  said  William  Rowley,  and  in 
whose  possession  the  said  slaves  appear  to 
have  been,  and  who,  by  a  special  assent, 
or  other  act,  did  not  shew  himself  to  have 
taken  possession  in  character  of  the  execu- 
tor, and  not  in  character  of  the  legataries 
husband,  was  perfectly  transferred  to  the 
defendant  Lettice,  and  consequently  vested 
in  the  said  John  Wishart,  and  was  subject 
to  the  bequest  thereof,  by  him  to  his  three 
children.'*  Therefore  that  Court  decreed 
the  plaintiffs  a  third  of  the  slaves  which 
had  been  allotted  the  defendant  Lettice 
upon  the  division  of  Rowley's  estate. 

From  which  decree  Wallace  and  wife  ap- 
pealed to  this  Court. 

Randolph  for  the  appellant.  Contended: 
1.  That  the  personal  chattels  of  the  wife, 
not  reduced  into  possession  during  the 
coverture,  survive  to  the  wife,  if  she  out- 
live the  husband.  2  Black,  com.  433;  1 
Wms.  378 ;  1  Atk.  459 ;  Co.  Litt.  351 ;  1  Bac. 
abr.  389. 

2.  That  the  slaves  given  to  the  wife  and 
a  stranger  are,  as  to  this  purpose,  personal 
chattels,  and  do  not  belong  to  the  hus- 
band, if  he  dies  before  the  wife,  without 
having  had  possession  of  them,  during 
the  coverture. 

The  act  of  1727  explains  that  of  1705 : 
and  was  intended  to  let  slaves  remain  real 
property,  only  in  the  two  cases  of  descents 
and  in  tails.  In  all  other  instances  they 
were  to  be  personal  estate.  Accordingly 
the  first   seven   sections  are  all   ex- 

450  planatory;     *and     particularly,     the 
provision     in    the     6   2,    that    slaves 

shall  not  be  forfeited,  except  in  those  cases, 
where  lands  and  tenements  would  be  sub- 
ject to  forfeiture,  is  decisive,  that  in  the 
contemplation  of  the  Legislature,  they 
were  personal  estate ;  and,  as  such,  would 
have    been  liable  to  forfeiture,  without  the 


provision.  Therefore  when  the  4  Section 
declares,  that  they  shall  vest  in  the  hus- 
band, the  Legislature  must  be  understood 
to  mean,  according  to  the  nature  of  personal 
estate.  '  This  has  been  the  constant  course 
of  decision  in  all  the  Courts  of  this  Coun- 
try, both  before  and  since  the  revolution. 
Steger  v.  Moseley*  and  Bronaugh  v.  Cocket 
in  the  old  General  Court.  And  Dmmmond 
V.  Sneedt  and  Hord  v.  Upshaw  in  the  late 
Court  of  Appeals,  referred  to  by  the  Court 
in  1  Wash.  30.  These  decisions  will  be 
regarded  as  sacred;  because  they  are  the 
decisions  of  the  Courts  of  this  country,  to 
which,  slaves  are  peculiar ;  and  which  con- 
sequently, must  have  fts  own  laws  and  us- 
ages concerning  them.  Those  usages  too, 
as  serving  to  explain  the  public  opinion  on 
the  subject,  will  be  respected  by  the  Court. 
Downman  v.  Downman,  1  Wash.  26;  Gran- 
berry  V.  Gran  berry,  1  Wash.  246. 

3.  That  Wishart  was  not  in  possession ; 
and  consequently  having  died  before  his 
wife,  the  slaves  survived  to  her,  as  chattels 
undisposed  of,  by  the  husband. 

It  is  doubtful,  whether  he  ever  was  in 
possession  at  all ;  but,  if  he  was,  it  was  as 
executor.  3  Bac.  abr.  488;  Wentw.  off.  ex. 
223.  Indeed,  as  it  appears  that  the  legacies 
were  not  paid  during  his  lifetime,  he  could 
not  have  taken  possession  in  right  of  his 
wife ;  for  it  would  have  been  a  devastavit 
in  case  of  another  person;  and  what 
451  he  could  not  have  *done  in  the  case 
of  another,  he  could  not  do  in  his  own 
case.  Besides,  there  must  be  an  assent  of 
the  executor  to  the  legacy,  before  the  lega- 
tee can  take  possession;  but  there  is  noth- 
ing which  shews,  that  even  Wishart,  and 
much  less  that  Taylor,  the  other  executor, 
ever  assented  to  this  devise. 

Call  contra.  It  would  be  difficult  to 
maintain,  on  any  principle  of  fair  reason- 
ing, that  slaves  since  the  act  of  1727,  are 
to  be  considered  as  personal  property  in 
every  instance,  but  those  of  descent  and  in- 
tail.  The  words  of  the  law  according  to  the 
plain  import  of  them,  do  not  appear  to  me, 
to  admit  of  such  interpretation.  For  the 
act  of  1705,  which  declares  them  real  prop- 
erty, is  the  substratum,  and  that  of  1727 
only  operates  as  exceptions  out  of  it. 
Otherwise  it  would  have  been  easier  to  have 
repealed  that  of  1705  altogether,  and  to 
have  incorporated  those  two  provisions 
relative  to  descents  and  intails,  into  that  of 
1727 :  But,  if,  according  to  just  construc- 
tion, this  entire  reversal  of  the  principle  of 
the  act  of  1705  cannot  be  sustained,  it  would 
deserve  to  be  very  seriously  considered, 
whether  the  decision  of  any  Court  would  be 
paramount  to  the  positive  directions  of  an 
act  of  Assembly. 

However,  it  is  unnecessary  to  argue  that 
point  at  present;  because  the  decisions, 
referred  to,  establish  no  more,  in  their 
utmost  latitude,  than  that  slaves  are  to  be 
considered  as  personal  property;  and 
whether,  they  be  taken  as  real  or  personal 
property  it  will  be  equally  true  that  by  vir- 
tue of  the  first  sentence  in  the  4th  section 
of  the  act  of  1727,  they  vested   in,    and  be- 
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loag  to  tfae  husband,  absolutelj,  and  with- 
out any  manner  of  qualification. 

1.  Because  the  words  of  the  act  are  sufiS- 
cient  to  produce  that  consequence. 

For,  by  the  first  sentence  of  the  4th  sec- 
tion, every  interest  of  the  wife  is  transferred 
to  the  husband.  The  words  are,  ''that 
where  any  slave  or  slaves  have  been, 

452  or  shall  be  conveyed,   given,  *or    be- 
queathed, or  have  or  shall  descend  to 

any  feme  covert,  the  absolute  right,  prop- 
erty and  interest,  of  such  slave  or  slaves, 
is  hereby  vested  and  shall  accrue  to,  and  be 
vested  in,  the  husband  of  such  feme  cov- 
ert:" Which  necessarily  translates  every 
interest  of  the  wife  into  the  husband; 
who,  ipso  facto,  becomes  complete  owner 
of  the.  whole  interest ;  to  the  utter  exclu- 
sion of  the  wife :  And  this  whether  the 
slaves  be  considered  as  real  or  personal 
estate.  It  is  impossible  by  any  other  con- 
struction, to  satisfy  the  words,  the  absolute 
rigfht  property  and  interest  of  such  slave 
or  slaves,  is  hereby  vested,  and  shall  accrue 
to  and  be  vested  in,  the  husband  of  such 
feme  covert.  Because,  if  the  whole  right 
and  property  is  vested  in  the  husband,  it 
must  belong  to  him  absolutely,  and  can- 
not enure  to  the  wife,  f'or.uno  flatu  that 
it  is  given  to  the  wife,  it  is,  by  operation 
of  law,  transferred  to,  and  vested  in  the 
husband.  So  that  nothing  remains  in  the 
wife;  and  the  husband  may  maintain  an 
action  in  his  own  name  to  recover  them. 

This  which  is  so  plain  upon  the  words  of 
the  first  sentence,  is  rendered  clearer  still, 
by  comparison  with  the  next ;  which  re- 
quires actual  possession  in  the  case  of  a 
feme  sole,  who  afterwards  marries.  A  cir- 
cumstance which  plainly  shews,  that  the 
Legislature  contemplated  a  difference  in 
the  two  cases.  That  is  to  say,  that  the 
mere  gift  to  a  feme  covert  should  transfer 
the  estate  to  the  husband,  but  that  an  ac- 
tual possession  should  be  necessary,  during 
the  coverture,  in  the  case  of  a  feme  sole, 
who  afterwards  married.  For  unless  a 
difference  in  the  interest  was  intended,  it 
will  be  extremely  difficult  to  account  for 
the  difference  in  the  language. 

Therefore,  although  slaves  should  be  con- 
sidered as  personal  property,  it  will  make 
no  difference ;  for  still  the  whole  interest 
vested  in,  and  belonged  to  the  husband, 
without  any  possession.  In  the  same  man- 
ner, as  if  the  act  had  said,  that  every 

453  ^diamond,  given  to  the   wife   during 
the  coverture  should  be  vested  in,  and 

belong  to  the  husband.  Which,  certainly, 
wonld  so  essentially  transfer  the  property 
to  the  husband,  that  the  wife  surviving 
conld  have  no  claim  to  it. 

It  is  Uke  the  statute  of  the  .27  Henry  8, 
relative  to  uses :  Which  transfers  the  pos- 
session to  the  use ;  and  give  complete  seisin 
to  the  grantee,  without  any  act,  to  be 
done,  on  his  part,  to  acquire  it.  So  here 
the  title  is  transferred  to  the  husband, 
without  his  obtaining  actual  possession ; 
and  the  only  difference  between  them  is, 
that  the  act  of  Assembly  transfers  the  title 
only,  whereas  the  act  of  Parliament  trans- 
fers the  possession :  A  much  more  difficult 
operation. 

There  could  have  been  no  difficulty  in 
the  case,  if    the  plain  words  of  the  law  had 


been  attended  to,  instead  of  resorting  to  a 
system  of  artificial  reasoning,  founded  on 
a  supposed  resemblance  to  things,  to  which 
it  bears  no  analogy.  That  is  to  say,  the 
rules  with  regard  to  courtesy  and  posses- 
sion, in  other  cases  of  property  belonging 
to  the  wife.  For  the  whole  interest  being, 
ipso  facto,  transferred  to  the  husband  by  act 
of  law,  he  does  not  stand  in  need  of 
seisin,  or  possession,  to  complete  his 
title. 

In  this  view  of  the  case,  it  bears  no  re- 
semblance to  the  case  of  courtesy  in  real, 
or  possession  in  the  case  of  personal  prop- 
erty. Because  seisin  and  possession  con- 
stitute part  of  the  right,  in  those  cases; 
but,  in  the  other,  the  gift  and  coverture 
only  are  requisite. 

All  which  seems  perfectly  consistent, 
with  what  was  said,  by  the  court,  in 
Dade  v.  Alexander,  1  Wash.  30.  For  the 
doctrine,  there  laid  down,  does  not  seem  to 
require,  that  the  surviving  husband  should 
take  administration  in  order  to  entitle  him; 
but  considers  him  entitled,  by  virtue  of  his 
marital  right,  independent  of  the  necessity 
for  taking  administration.  Which  is  not 
stated,  by  the  court,  as  one  of  the  ingredi- 
ents of  his  title. 
454  ^Perhaps  it  will  be  asked  how  Drum- 
mond  V.  Sneed  could  have  been  de- 
cided upon  the  ^^ound  now  taken.  The 
answer  is,  that  it  might  have  been  deter- 
mined consistently  with  the  doctrine  con- 
tended for,  several  ways.  1.  The  life  estate 
and  the  remainder  might  have  been  consid- 
ered, as  forming  only  one  estate ;  and  the 
life  interest,  as  being  a  mere  exception  out 
of  it.  2.  The  devise  of  the  remainder, 
according  to  the  spirit  of  the  10  section, 
might  have  been  considered,  as  giving  the 
absolute  property;  because,  there  would  be 
no  more  impropriety,  in  saying,  that  the 
remainder  should  vest  in  the  husband,  than 
that  the  whole  thing  should.  For  it  was 
the  law  which  would  vest  it  in  either  in- 
stance; and  it  would  be  equally  competent 
in  both.  3.  The  court  miirht  have  taken 
the  statute  by  equity;  and  considering, 
that  the  Legislature,  having  given  the 
slaves  to  the  husband  in  other  instances, 
probably  intended  to  give  remainders  also, 
they  might,  in  conformity  to  the  Legisla- 
tive will,  have  considered  those  cases  as 
embraced  within  the  equity  of  the  act. 

But  whatever  might  have  been  the  ground 
of  the, decision  in  that  case,  neither  that 
or  any  other  case  has  ever  decided,  that 
the  first  sentence,  in  the  4  section,  did  not 
transfer  the  whole  interest  to  the  husband ; 
and  therefore  the  words  of  the  act  of  As- 
sembly, being  plain  and  unequivocal,  must 
prevail  against  any  artificial  reasoning, 
drawn  from  the  rules  of  the  common  law. 
For,  the  Legislature  having  made  an  ex- 
press provision  for  the  case,  the  act  of 
Assembly  and  not  the  precepts  of  the  com- 
mon law  must  give  the  rule. 

However,  so  far  from  the  case  of  Drum- 
mond  V.  Sneed  being  repugnant  to  the  doc- 
trine contended  for,  it  seems  rather  to 
support  it.  Because  it  appears,  from  the 
statement  of  it,  as  if  it  must  have  been  de- 
cided upon  the  principles  of  the  first  sen- 
tence of  the  4  section.  For  the  interest  of 
the  wife,  in  the  remainder  was  adjudged  to 
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belongs  to  the  hasbatid ;  which  is  consistent 
with  the  words  of  the  act. 

455  *2.     But,     perhaps    under    another 
point  of  view,  if  they   be   considered 

as  personal  property,  they  still  belonged  to 
the  husband.  For,  there  are  books,  which 
seem  to  countenance  the  idea,  that  by  rhe 
rules  of  the  common  law,  the  gift  of  per- 
sonal things  to  the  wife,  during  the  cover- 
ture, vests  them  absolutely  in  the  husband. 
2  Com.  Dig.  82;  Bunb.  188;  2  RolL  Rep. 
134;  1  H.  Black.  109;  3  Lev.  403. 

If  this  doctrine,  be  correct,  then,  this 
clause  of  the  act  only  established  two  prin- 
ciples, which  were  rules  of  the  common 
law  before;  and  the  decision,  in  Drum- 
mond  V.  Sneed,  provided  for  the  third  case : 
namely,  that  of  the  remainder. 

But  the  husband  was  in  possession. 

1.  Upon  the  proofs  in  the  cause.  E^or 
some  of  the  witnesses  expressly  state  him 
to  have  been  the  active  executor,  and  to 
have  had  the  management  of  the  slaves. 
Added  to  which  Davies  says,  he  understood 
him,  as  claiming  the  property  devised; 
which  was  equivalent  to  an   assent  to  take. 

2.  By  inference  of  law,  his  possession,  as 
executor,  was  a  possession  in  his  own  right. 
Because,  as  he  could  not  sue  himself,  the 
rights  were  merged,  Moor.  54;  Rep.  T. 
Finch.  370. 

That  the  debts  and  legacies  were  unpaid, 
makes  no  difference ;  1.  Because  the  merger 
was  sub  modo  only,  and  contained  an  excep- 
tion, as  to  creditors  and  legatees.  2.  Be- 
cause a  fund  greatly  more  than  sufficient, 
was  prbvided  for  the  payment  of  them; 
and  the  witness  says  it  was  unnecessary  to 
sell  the  slaves.  So  that  taking  possession 
of  the  devised  estate,  would  not  have  been 
a  devastavit,  as  the  appellants  counsel  sup- 
posed ;  and,  as  there  was  no  reason  for  pre- 
venting the  execution  of  the  possession,  a 
Court  of  Equity  will  consider  it  as  done. 

This  is  the  more  especially   true,    as    the 

husband  had  taken  all   the   possessions    he 

could ;  for  the  law  continued  the  slaves 

456  upon  the    testators    lands    until  '^the 
crop   was    finished;  and    a    contrary 

doctrine  would  put  it  out  of  the  power  of  a 
man,  to  make  a  provision  for  his  family, 
according  to  the  wealth,  which  he  might 
suppose  himself  to  be  possessed  of.  Be- 
cause, upon  a  similar  pretence  of  debts  and 
legacies,  years  might  elapse,  before  the  de- 
vised estate  would  be  considered,  as  having 
vested  in  actual  possession. 

The  result  of  the  whole  is,  that  the  hus- 
band and  the  other  legatee  were  tenants  in 
common  of  the  devised  slaves;  and,  of 
course,  that  the  husband  was  completely 
entitled  to  the  whole  interest. 
•  Wickham  in  reply.  The  first  point  made 
by  the  appellees  counsel  has  long  been  con- 
sidered as  at  rest.  All  the  decisions  have 
been  contrary  to  the  doctrine  he  contends 
for;  and  rightly  too.  For  the  object  of  the 
act  of  1705,  in  making  slaves  real  estate, 
was  only  to  improve  estates,  and  incourage 
agriculture.  But  it  was  found  inconvenient 
in  many  respects;  and  therefore,  the  act 
of  1727  was  made ;  which  restores  them  to 
personalty  in  most  cases;  and  particularly 
in  that  now  under  consideration.  The 
whole  complexion  of  the  first  seven  clauses 
announces  this  to  have   been  the  intention 


of  the  Legislature.  They  are  to  pass  as 
personal  property  in  conveyances;  similar 
rules  for  their  vesting  are  established;  and 
they  are  subject  to  the  rules  of  personal 
property,  in  the  cases  of  forfeitures  and 
executions.  All  which  shew  the  intention 
of  the  Legislature,  to  turn  them  into  per- 
sonalty; and  the  intention,  and  not  the 
mere  words  of  the  statute,  ought  to  prevail. 

It  is  not  credible,  that  the  Legislature 
intended,  that  this  kind  of  property  should 
go  neither  as  real  or  personal  estate,  ac- 
cording to  the  doctrine  on  the  other  side. 
Therefore  Mr.  Randolph's  interpretation, 
of  the  first  sentence  of  the  4  section,  is 
correct ;  namely,  that  they  are  to  be  consid- 
ered as  vesting  in  the  husband,  according 
to  the  manner  of  personal  estate.  This 
seems  to  have  been  the  principle  adopted 
in  Drummond  v.  Sneed ;  and  in 
457  *all  the  cases  before  the  old  General 
Court.  Which  ought  to  be  consid- 
ered, as  having  fixed  the  law,  on  a  basis 
much  too  firm  to  be  shaken,  at  this  distance 
of  time,  when  so  many  estates  are  enjoyed 
under  them.  In  short  slaves  are  chattels 
real,  and  like  other  chattels  real  survive 
to  the  wife,  if  not  disposed  of  by  the  hus- 
band during  the  coverture.  This  is  the 
spirit  of  the  law ;  this  the  true  construction 
of  the  words;  and  finally,  this  is  the  idea, 
which  has  always  been  adhered  to  by  the 
courts;  and  ought  not  now  to  be  disturbed. 

It  is  not  true  that  personal  things  given 
to  the  wife,  during  the  coverture*  vest  ab- 
solutely in  the  husband ;  so  that,  if  he  die 
without  reducing  them  to  possession,  they 
will  belong  to  his  executor,  and  not  to  the 
wife,  if  she  survive  him.  None  of  the  cases 
cited  afford  the  least  semblance  of  such  a 
doctrine,  (for,  as  to  that  in  Roll,  the  hus- 
band survived  the  wife;  and  1  H.  Black, 
was  only  the  assertion  of  counsel,)  except 
that  in  Bunb.  188.  And  that  is  liable  to 
two  remarks;  first,  that  it  was  the  mere 
declaration  of  the  party  unsupported  by 
evidence ;  secondly,  that  the  defendant  had 
received  the  husbands  money  from  the  wife ; 
and  therefore  he  was  a  trustee  for  the  hus- 
band, and  not  for  the  wife.  But  opposed 
to  this  case,  a  great  variety  of  decisions 
may  be  adduced.  1  Vern.  169;  2  Show.  247; 
2  Wras.  496;  2  Vez.  675;  Co.  Litt.  351. 

Wishart  was  not  in  possession,  in  right 
of  the  devise.  The  testimony  is  equivocal, 
even  as  to  his  possession,  as  executor;  but 
it  was  absolutely  necessary,  that  he  should 
have  been  possessed  in  character  of  lega- 
tee. Of  which  there  is  no  proof.  So  that, 
if  he  was  possessed  at  all,  it  was  in  char- 
acter of  executor,  and  then,  upon  his  death, 
the  right  survived  to  the  other  executor. 
Who  had  a  right  to  the  slaves,  for  the  pur- 
poses of  the  administration ;  and  Wishart' s 
representatives,  having  no  right  to  the  ex- 
ecutorship, could  not  hold  with 
458  *him.  Besides  the  assent  of  the  ex- 
ecutors, to  the  legacy,  was  absolutel3' 
necessary,  before  any  actual  possession 
could  be  taken ;  and  there  is  no  proof  that 
any  such  assent  was  ever  given. 

Cur.  adv.  vult. 

ROANE,  Judge.  This  may  truly  be  said, 
to  be  an  important  cause.  The  consequence 
of  a  decision  either  way,  may  be  greater 
than  I  can  foresee  or  estimate.     Less  ezpe- 


2  CALL 


Wau«a.cb  and  Wife  r.  Taliafbrro  and  Wife. 


4G9-46I 


rienced  than  my  brethren  in  the  laws  of 
this  country,  and  less  acquainted  with  the 
former  adjudications,  I  am  less  capable 
than  they  to  calculate  the  probable  effects, 
which  will,  flow  from  our  present  decision. 
Their  superior  lights  and  more  mature  ex- 
perience, better  enables  them  to  know  what 
has  been  the  understanding  of  this  country, 
on  the  present  subject ;  and  what  are  the 
beacons,  by  which  our  countrymen  have 
governed  themselves,  in  regulating  their 
transactions,  relative  to  the  point  in  ques- 
tion. Sincerely  hoping,  that  the  present 
decision  may  be  the  least  injurious  in  its 
consequences,  and  the  least  productive  of 
litigation,  it  gives  me  great  pleasure  to 
believe,  that  the  opinion  I  now  deliver, 
after  the  most  mature  deliberation,  best 
answers  that  description ;  and  best  accords 
with  the  general  understanding  of  our  fel- 
low citizens.  My  own  obser>'ation  on  the 
subject  is  entirely  corroborated,  by  the  tes- 
timony of  some  of  my  brethren ;  in  whose 
observation,  talents  and  experience  I  have 
the  highest  confidence. 

Tet  let  me  not  be  supposed  to  take  refuge 
for  the  support  of  my  opinion,  merely  on 
the  general  understanding  of  the  people, 
through  a  long  series  of  time;  my  conclu- 
sions are  derived  from  a  deliberate  consid- 
eration of  the  acts  of  Assembly  themselves, 
taken  conjunctly  with  the  principles  of  the 
common  law;  and  from  a  consideration, 
how  far  there  have  been  decisions  in  this 
country  a£Pecting  this  case,  'so  ais  to  become 
fixed  rules  of  property.  For  I  have  ever 
been  of  opinion,  that  such  rules  ought  not, 
to  be  lightly  departed  from ;  and  that 
459  *they  cannot  be,  without  producing 
extensive  evils  and  injustice. 

The  case  has  been  rightly  divided  by  the 
counsel  into  two  general  questions. 

1.  Whether  a  possession  of  the  slaves  in 
dispute  was  necessary  to  have  been  in  the 
father  of  the  appellee  Wilhelmina,  who  was 
the  former  husband  of  one  of  the  appellants, 
in  order  to  enable  the  appellees  to  recover? 
For,  if  not,  there  is  an  end  of  the  case. 
But,  if  otherwise,  then, 

2.  Whether' such  possession  did  actually 
exist  in  the  present  case  or  not? 

The  first  of  these  two  questions  may 
again  be  considered,  under  two  points  of 
▼lew;  1.  Under  our  acts  of  Assembly,  and 
the  principles  of  the  common  law :  2.  Under 
the  decisions  in  this  country. 

The  acts  of  Assembly  embraced,  by  the 
first  view,  are  those  of  1705,  and  1727. 

The  first  of  those  acts  declares,  that  slaves 
shall  be  held,  taken  and  adjudged  to  be  real 
estate,  and  not  chattels ;  and  shall  descend 
to  the  heirs  and  widows  of  persons  dying 
intestate,  according  to  the  manner  and  cus- 
tom of  lands  of  inheritance  held  in  fee 
simple.  It  further  goes  to  specify  certain 
cases,  in  which  slaves  are  assimilated  to 
chattels;  and  which  form  an  exception  to 
the  general  clause  first  stated. 

Next  came  the  act  of  1727,  which  is  en- 
titled an  act  to  explain  and  amend  the 
former.  Before  we  go,  particularly,  into 
this  act,  it  may  be  necessary  to  fix  its  char- 
acter. If  it  were  merely  an  explanatory 
act,  a  question  might  arise,  how  far  a  court 
could  depart  from  the  literal  expression,  as 
it  was  a   Legislative   construction    of    the 


words  of  a  former  statute ;  and  the  ancient 
doctrine  was,  that  the  court,  on  such  a 
statute,  was  tied  down  to  the  letter?  But 
the  better  opinion  seems  to  be,  that  such 
statute    may    now    receive    even    an 

460  equitable  ^construction,  arising  there- 
from, on  a  general  view  of  the  whole 

act.  6  Bac.  abr.  388.  But  this  statute  is 
also  an  amendatory  statute.  It  changes 
the  old  statute,  and  introduces  new  princi- 
ples; such  as  neither  a  judicial  or  legisla- 
tive construction  could  possibly  have 
reduced  from  the  former  act.  This  is  so 
evident  to  every  body,  that  I  need  not  cite 
particular  examples.  This  statute  of  1727 
stands,  then,  on  the  same  footing,  as  to  its 
construction,  with  statutes  in  general;  and 
the  general  rules  for  construing  statutes 
properly  apply  to  it.  Some  of  these  rules, 
which  I  shall  presently  have  occasion  to 
mention,  authorize  even  an  equitable  con- 
struction of  a  statute,  under  certain  circum- 
stances; but  I  di&claim  a  resort  to  an 
equitable  construction,  in  the  present  in- 
stance, as  wholly  unnecessary;  and  found 
my  opinion,  entirely,  upon  a  just  view  of 
the  legal  construction  of  the  whole  act, 
under  the  influence  of  the  rules  of  construc- 
tion, before  alluded  to. 

I  will  now  read  the  title  and  the  first  four 
sections  of  the  act  of  1727 ;  which  are  as 
follows : 

'^An  act  to  explain  and  amend  the  act  for 
declaring  the  Negro,  Mulatto,  and  Indian 
Slaves,  within  this  Dominion,  to  be  real 
estate;  and ^part  of  one  other  act,  intituled 
an  act  for  the  distribution  of  intestates 
estates,  declaring  widows  rights  to  their 
deceased  husbands  estates,  and  for  securing 
orphans  estates. 

''I.  Whereas  the  act  made  in  the  fourth 
year  of  the  reign  of  the  late  Queen  Anne, 
declaring  the  Negro,  Mulatto,  and  Indian 
Slaves,  within  this  Dominion,  to  be  real 
estate,  hath  been  found  by  experience  very 
beneficial  for  the  preservation  and  improve- 
ment of  estates  in  this  Colony,  yet  many 
mischiefs  have  arisen,  from  the  various 
constructions,  and  contrary  judgments  and 
opinions,  which  have  been  made  and  given 
thereupon,  whereby  many  people  have  been 
involved  in  law  suits  and  controversies, 
which  are  still   like  to   increase:  For 

461  remedy    whereof,  and  to  the  *end  the 
said  act  may  be  fully   and  clearly  ex- 
plained  and  amended. 

**II.  Be  it  enacted,  by  the  Lieutenant  Gov- 
ernor, Council,  and  Burgesses,  of  this  pres- 
ent General  Assembly,  and  it  is  hereby 
enacted,  by  the  authority  of  the  same,  that 
the  said  act  shall  hereafter  be  construed, 
and  the  true  intent  and  meaning  thereof  is 
hereby  declared,  to  be,  in  the  several  cases 
herein  after  mentioned,  as  the  same  is 
herein  after  expressed  and  declared,  and  not 
otherwise,  that  is  to  say : 

**III.  Whenever  any  person  shall  by  bar- 
gain and  sale,  or  gift,  either  with  or  without 
deed,  or  by  his  last  will  and  testament  in 
writing,  or  by  any  nuncupative  will,  bar- 
gain, sell,  give,  dispose,  or  bequeath,  any 
slave  or  slaves,  such  bargain,  sale,  gift,  or 
bequest,  shall  transfer  the  absolute  property 
of  such  slave  or  slaves  to  such  person  or 
persons  to  whom  the  same  shall  be  so  sold, 
given,  or  bequeathed,  in  the  same  manne- 
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as  if  such  slave  or  slaves  were  a  chattel ; 
and  no  remainder  of  any  slave  or  slaves 
shall  or  may  be  limited  by  any  deed,  or  the 
last  will  and  testament  in  writing,  of  any 
person  whatsoever,  otherwise  than  the  re- 
mainder of  a  chattel  personal,  by  the  rules 
of  the  common  law,  can  or  may  be  limited, 
except  in  the  manner  herein  after  mentioned 
and  directed. 

**IV.  And  that  where  any  slave  or  slaves 
have  been  or  shall  be  conveyed,  given,  or 
bequeathed,  or  have  or  shall  descend  to  any 
feme  covert,  the  absolute  right,  property 
and  interest,  of  such  slave  or  slaves,  is 
hereby  vested,  and  shall  accrue  to,  and  be 
vested  in,  the  husband  of  such  feme  covert; 
and  that  where  any  feme  sole  is  or  shall 
be  possessed  of  any  slave  or  slaves,  as  of 
her  own  proper  slave  or  slaves,  the  same 
shall  accrue  to,  and  be  absolutely  vested 
in,    the    husband   of  such  feme,  when  she 

shall  marry." 
462  *The  contrary  constructions  and 
opinions  arising  under,  and  the  law 
suits  produced  by  the  act  of  1705,  are  evils 
intended  to  be  remedied,  by  this  act.  Two 
constructions  of  the  4th  clause  are  now  con- 
tended for,  as  relative  to  the  present  case : 
One  which  throws  negroes  into  the  class  of 
chattels,  and  subject  to  the  legal  rules,  doc- 
trines and  decisions  upon  that  subject:  The 
other,  leaving  them  neither  in  the  class  of 
real  or  personal  property  in  the  respect  in 
question;  and  consequently  without  any 
legal  doctrines,  or  decisions,  to  govern 
them.  By  which  of  those  constructions 
will  the  declared  object  of  the  L/egislature, 
as  above,  be  best  answered?  Certainly  by 
the  former. 

It  seemed  conceded  in  the  argument,  that 
if  this  case  had  stood  singly  upon  the  third 
clause,  possession  would  then  have  been 
necessary  in  the  husband,  as  falling  within 
the  general  doctrine  of  Chattels  personal ; 
but  that  what  are  supposed  the  emphatical 
words  of  the  fourth  clause,  could  have  been 
inserted  for  no  purpose,  if  not  to  dispense 
with  such  possession. 

My  answer  is,  1.  That  those  emphatic 
words  mean  nothing  more,  than  would  have 
been  inferred  from  the  general  words  of  the 
3d  clause.  2.  That  if  they  did,  yet  there 
was  a  good  reason  for  inserting  them,  to 
answer  which  they  were  inserted;  and 
therefore,  need  not  be  construed,  to  dispense 
with  possession ;  nor  to  infringe  the  doctrine 
of  the  common  law. 

On  the  first  point,  I  will  call  to  my  aid 
two  rules  of  construction : 

1.  That  words  and  phrases,  whose  mean- 
ing have  been  ascertained  in  a  statute, 
when  used  in  a  subsequent  statute,  are  to 
be  used  in  the  same  sense.  6  Bac.  abr. 
379;  and  clearly  the  same  inference  will 
follow,  as  between  two  clauses  of  the  same 
statute.  2.  That  if  a  statute  use  a  word, 
the  meaning  of  which  is  well  known  at  the 
common  law,  the  word  shall  be  -used  in  the 
same    sense    in   the   statute.     6  Bac.    abr. 

383. 
463  *In  applying  the  first  rule  to  the 
present  case,  I  must  observe  that  the 
same  words  absolute  property  are  used  in 
the  third  clause;  which,  standing  singly, 
would  confessedly  not  dispense  with  pos- 
session, as  thereupon  slaves  stand  precisely 


on  the  footing  of  chattels,  by  the  common 
law.  Those  who  may  incline  to  bring  the 
changes  on  the  words  absolute  right,  prop- 
erty and  interest,  in  the  fourth  clause,  are 
reminded,  that  none  of  those  words  are 
more  emphatical,  or  extensive,  than  the 
words  used  in  the  third  clause  above  men- 
tioned; and  that  the  word  interest  was  most 
probably  inserted  therein,  to  comprehend 
limited  rights  of  the  wife ;  that  is  to  saj, 
those  where  she  had  not  the  absolute  prop- 
erty. 

In  applying  the  second  rule  to  this  case, 
I  will  beg  leave  to  read  a  passage  from  2 
Black.  433. 

**A  sixth  method  of  acquiring  property  in 
goods  and  chattels  is  by  marriage ;  whereby 
those  chattels,  which  belonged  formerly  to 
the  wife,  are  by  act  of  law  vested  in  the 
husband,  with  the  same  degree  of  property 
and  with  the*  same  powers,  as  the  wife, 
when  sole,  had  over  them. 

This  depends  entirely  on  the  notion  of 
an  unity  of  person  between  the  husband  and 
wife ;  it  being  held  that  they  are  one  person 
in  law,  so  that  the  very  being  and  existence 
of  the  woman  is  suspended  during  the  cov- 
erture, or  entirely  merged  or  incorporated 
in  that  of  the  husband.  And  hence  it  fol- 
lows, that  whatever  personal  property  be- 
longed to  the  wife,  before  marriage,  is  by 
marriage  absolutely  vested  in  the  husband. 
In  a  real  estate,  he  only  gains  a  title  to  the 
rents  and  profits  during  coverture ;  for  that, 
depending  upon  feodal  principles,  remains 
entire  to  the  wife  after  the  death  of  her 
husband,  or  to  her  heirs,  if  she  dies  before 
him ;  unless,  by  the  birth  of  a  child,  he 
becomes  tenant  for  life  by  the  curtesy.  But, 
in  chattel  interests,  the  sole  and  absolute 
property  vests  in  the  husband,  to  be  dis- 
posed of  at  his  pleasure,  if  he  chuses  to 
take  possession  of  them ;  for,  unless 
464  he  ^reduces  them  to  possession,  by 
exercising  some  act  of  ownership 
upon  them,  no  property  vests  in  him,  but 
they  shall  remain  to  the  wife,  or  to  her  rep- 
resentatives, after  the  coverture  is  de- 
termined." 

This  passage  I  shall  hereafter  refer  to,  as 
giving  the  most  modern  and  perspicuous 
explication  of  the  doctrine  on  this  subject; 
at  present,  I  only  wish  it  to  be  remarked, 
that  the  personal  property  of  a  wife  is  said 
to  be  absolutely  vested  in  the  husband,  at 
the  same  instant,  that  it  is  declared,  that  if 
he  does  not  reduce  them  into  possession, 
during  the  coverture,  they  shall  remain  to 
the  wife  if  she  survives  him.  Here,  then, 
is  a  decisive  quotation,  from  an  eminent 
and  accurate  writer  on  the  common  law; 
shewing  that  the  words,  absolute  property 
in  the  husband,  are  not  to  be  construed,  as 
dispensing  with  possession  in  the  case  of 
chattels. 

The  third  section  of  the  act  of  1727  has 
used  the  same  words  in  the  same  sense;  and 
the  meaning  of  the  same  words  in  the  third 
section,  and  in  Blackstones  treatise,  under 
the  influence  of  the  two  rules  I  have  stated ; 
both  of  which  entirely  accord  with  sound 
reason,  and  pointedly  apply.  Let  us  then 
hear  no  more  of  the  stress  laid  upon  what 
are  called  these  emphatical  words;  es- 
pecially, in  opposition  to  the  general  spirit 
and  purpose  of  the  act. 
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But  I  have  said,  that  if  these  words  should 
even  be  considered,  as  being  more  extensive 
than  I  suppose,  jet  there  was  a  g'ood  reason 
for  making  them  so,  and  consequently  they 
oug^ht  to  be  restricted  to  answer  that  end, 
and  not  kept  up  in  such  enlarged  sense,  so, 
as  in  other  respects  to  conflict  with  the 
other  parts  of  the  act,  and  the  doctrines  of 
the  common  law. 

It  will  here  be  remarked,  that  slaves  com- 
ing by  descent  are  not  declared  to  be,  or  to 
go  as  chattels  by  the  third  clause.  They 
therefore  are,  or  at  least  might  have  rea- 
sonably been  supposed,  by  the  I^egislature, 
to  remain  real  estate,  as  under  the  act  of 
1705;  being  such,  the  husband,  but  for  this 
clause,    which   expressly   extends   to 

465  slaves  coming  *by  descent  Ac.  would 
only  have  the   same  limited  interest, 

in  such  slaves,  as  descended  to  his  wife 
during  coverture,  as  he  would  have  had  in 
her  lands;  viz:  the  right  of  receiving  their 
profits.  It  might  therefore  have  been,  to 
enlarge  his  interest  in  the  slaves  coming 
by  descent,  beyond  what  would  have  been 
the  case,  under  the  general  words  of  the  3d 
clause,  that  these  words  absolute  right  Ac. 
were  put  in,  as  being  contra-distinguished, 
from  the  limited  right,  he  would  otherwise 
have  had  in  -such  slaves. 

These  reasons  are  conclusive,  with  me, 
as  to  the  construction  of  the  act,  admitting 
the  words  to  be  as  extensive  as  is  contended 
for,  a  reason  is  hereby  assigned  for  it ;  and 
being  thereby  justified  we  ought  there  to 
stop;  and  not  give  them,  as  to  other  cases, 
a  meaning,  which  they  have  not  in  the 
most  approved  treatises  of  the  comrmon  law ; 
which  they  have  not  in  another  clause  of 
the  same  act;  and  which  they  cannot  have 
without  infringing  the  reason  and  symmetry 
of  the  common  law,  and  introducing  the 
uncertainty  and  litigation,  which  it  is  the 
declared  object  of  the  act  to  prevent. 

Some  stress  may  also  be  laid  on  the 
words,  hereby  vested  Ac.  The  answer  is, 
that  these  words  relate  to  the  whole  act 
and  not  to  this  single  clause;  and  that  in 
its  construction  we  are  as  much  bound  by 
the  principles  of  the  common  law,  adopted 
bj  the  third  clause  of  the  act  of  Assembly, 
as  by  the  very  expressions  of  the  act  itself. 

Wherefore,  then,  it  is  asked  was  this  4th 
clause  put  in,  if  in  the  present  instance  it 
is  to  have  no  greater  effect,  than  the  gen- 
eral provisions  of  the  third  clause  would 
have  had,  without  it?  The  answer  is,  1. 
To  take  in  the  case  of  slaves  descending, 
as  above  stated :  2.  To  declare  for  greater 
certainty,  the  law  in  this  instance.  The 
latter  parts  of  both  the  third  and  fourth 
clauses,  relative  to  remainders,  and  to 

466  the   case    of  femes  sole  are  also  *put 
in,    for   the    latter  reason,   although 

erery  thing  therein  enacted,  would  unques- 
tionably have  followed  independent  of  them, 
from  the  general  position  laid  down  in  the 
3d  clause. 

It  may  be  contended,  that  the  third  clause 
of  the  act  only  relates  to  the  mode  of  trans- 
ferring slaves,  and  declares  that  that  mode, 
incident  to  chattels  as  contra-distinguished 
from  real  estate,  shall  govern  in  the  case  of 
slaves;  but  that  its  effect  stops  here,  and 
does  not  attach  to  slaves  (when  transferred) 
all  the  principles  which  appertain  to  chat- 


tels. The  answer  is,  that  the  provision 
concerning  remainders  (over  and  above  the 
clear  construction  of  the  act, )  proves  the 
contrary.  The  provision  extends  to  a 
principle,  relative  to  personal  chattels,  pos- 
terior to,  and  independent  of  the  act  of 
transfer.  It  was  intended  to  conform  slaves, 
in  this  respect,  to  the  doctrine  of  remain- 
ders, of  personal  chattels;  it  being  then 
doubted,  if  not  held,  that  such  limitations 
after  a  particular  estate  were  void. 

I  will  here  remark,  that  it  has  some 
weight,  with  me,  that  the  fourth  section  is 
not  by  way  of  proviso,  or  exception.  It 
does  not,  therefore  restrain  the  operation  of 
the  third  clause,  but  is  additional  to  it;  and 
is  connected,  with  it,  by  the  copulative  and. 
And  the  just  rule  of  construing  one  part  of 
a  statute  by  another,  6  Bac.  abr.  380,  holds 
with  great  force,  where  one  part  of  an  act 
is  continued  by,  and  connected  with  an- 
other, by  copulative  words.  It  is  also  a 
just  rule  of  interpretation,  that  a  statute, 
continuing  another  with  some  additional 
clauses,  must  be  considered,  as  if  the  former 
had  been  recited  therein.  6  Bac.  abr.  382. 
I  think  this  rule  equally  applies  to  a  contin- 
uing of  an  additional  clause  of  the  same 
statute;  and  if  so,  the  words  of  the  third 
section,  in  the  same  manner,  as  if  such 
slave  or  slaves  were  a  chattel,  are  to  be 
considered  as  kept  up,  and  repeated  in  the 

fourth  section. 
467  *^I  admit  that  it  is  also  a  rule  of  con- 
struction, that  general  words,  in  one 
clause  of  a  statute,  may  be  restrained  by 
particular  words,  in  a  subsequent  clause  of 
the  same  statute.  6  Bac.  abr.  381.  But  I 
contend  that  this  restriction  must  clearly 
appear  to  have  been  intended;  which,  I 
have  endeavoured  to  shew,  is  otherwise  in 
the  present  case. 

Another  rule  of  construction  is,  that 
where  the  provision  of  a  statute  is  general, 
it  is  subject  to  the  controul,  and  order  of 
the  common  law ;  and  that  the  best  con- 
struction of  a  statute,  in  a  doubtful  case,  is 
to  construe  it,  as  near  to  the  rule  and  rea- 
son of  the  common  law  as  may  be  and  by 
the  course  it  observes  in  other  cases ;  for  it 
is  not  to  be  presumed,  that  the  Legislature 
will  make  any  alteration  in  the  common 
law,  except  what  is  expressly  declared.  6 
Bac.  abr.  383,  384. 

It  is  also  held,  that  such  construction  is 
to  be  put  upon  a  statute,  as  may  best  an- 
swer the  intention  the  makers  had  in  view. 
6  Bac.  abr.  384:  And,  in  the  present  case, 
the  intention  was  to  convert  real  property 
into  personal  in  general,  and  not  by  throw- 
ing slaves  out  of  both  classes  of  property, 
as  in  the  instance  now  contended  for,  to 
create  a  new  species  of  property,  and  thereby 
promote  law  suits,  which  the  act  purports 
to  do  away.  These  consequences  may  also 
be  taken  into  consideration,  supposing  the 
law  merely  doubtful  on  this  subject,  to 
govern  the  court  in  their  construction  of 
the  statute.     6  Bac.  abr.     389. 

I  will  conclude  with  a  rule  of  construction, 
which  is,  that  the  letter  of  an  act  of  Parli- 
ament may  be  restrained,  by  an  equitable 
construction,  in  some  cases;  in  others  en- 
larged; and  in  others  taken  contrary  to  the 
letter,  6  Bac.  abr.  386.  And  if  such  be 
the  power  of  a  court,  on  a  single  clause  of 
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a  statute  standing  independently,  it  holds 
a  fortiori,  where  such  single  clause  is  con- 
sistent with  the  body  of  the  act ;  and  where 
an  equitable  construction  is  not  required, 
but  only  a  just  legal  exposition  of  the  whole 
statute  taken  collectively. 

468  ^   *These  rules  of  construction,  founded 
in  good  sense  and  sanctioned    by  high 

authority,  are  decisive,  with  me,  as  to  the 
construction  of  the  present  law :  They  are 
BO  luminous,  and  apply,  so  pointedly,  to  the 
case  in  question,  that  I  forbear  "to  make 
a  more  particular  application  of  them. 

But  what  good  reason  exists,  for  giving 
a  husband  surviving  his  wife  a  right  to 
slaves  accruing  to  her  during  coverture, 
but  of  which  he  was  never  in  possession, 
more  than  exists  as  to  slaves  to  which  a 
feme  sole  is  entitled,  who  afterwards  mar- 
ries? The  reason  assigned,  in  the  last 
case,  why  a  surviving  husband  cannot  re- 
cover them  (except  in  the  character  of  her 
administrator)  is,  that  the  only  method  he 
had  to  gain  possession,  during  the  cover- 
ture, was  by  suing  in  his  wife's  right; 
but  as,  after  her  death,  he  cannot,  as  hus- 
band, bring  an  action,  in  her  right,  there- 
fore he  can  never,  as  such,  recover  the 
possession.  2  Black.  435.  This  reason  is 
supposed  equally  to  hold  in  the  case  of 
chattels  accruing,  during  the  coverture. 

i  have  said,  that  the  passage,  before  read, 
from  Blackstone,  contains  the  best  view  of 
the  doctrines  on  this  subject,  when  he 
speaks  (in  page  435)  of  personal  chattels 
in  possession,  he  says,  the  husband  has 
the  absolute  right  thereto,  not  only  po- 
tentially, but  in  fact;  leaving  the  inference 
extremely  plain,  indeed,  that  the  husband, 
in  case  of  choses  in  action,  has  the  absolute 
(although  only  potential)  right  thereto. 
And  understanding  the  word  absolute  in 
this  sense,  will  at  once  answer  some  of  the 
cases  cited  by  Mr.  Call  on  the  subject.  An 
attempt  to  cite  them  in  the  sense  he  con- 
tended for  would  be  to  impeach  the  best 
established  principles  of  the  law,  and  I  con- 
fess the  attempt  surprised  me.  It  is  true, 
the  passage  relied  on  from  Blackstone  re- 
lates to  chattels  owned  by  the  wife,  at  the 
time  of  the  marriage ;  but  there  is  no  differ- 
ence, as  to  those  accruing  during  the  cover- 
ture. This  is  so  plain  a  point,  that  I  shall 
not  cite  authorities  to  shew  it,  except 

469  to    refer    to   1    Bac.  abr.    481;    *who 
says,  the  law   gives  the   husband    an 

absolute  power  over  any  personal  estate 
accruing  to  her,  during  coverture,  by  gift, 
devise,  Ac.  thereby  clearly  conforming  to 
the  doctrine  before  stated  from  Blackstone. 
I  have  thus  done  with  my  own  view  of 
the  law  relative  to  this  subject.  It  is  fit 
that  some  notice  be  taken  of  such  decisions, 
as  have  occurred,  in  this  country,  affecting 
the  case.  On  this  subject,  I  beg  to  be  ex- 
cused, from  saying  much,  as  my  experience 
does  not  reach  far  enough  back,  to  know 
much  of  the  decisions  of  the  old  General 
Court.  I  had  supposed  that  no  question 
would  have  been  made  of  the  competency 
of  those  decisions  to  f\x  rules  of  property 
in  this  country;  as  that  Court,  although 
not  the  dernier  resort,  was  at  least  as  much 
so,  as  the  Court  of  Kings  bench  in  Eng- 
land. How  far  the  decisions  of  that  Court, 
on  subjects,  other  than  that  of  fixing  rules 


of  property,  will  bind  us  it  Is  not  now  nec- 
essary to  say ;  but,  if  we  reject  such  rules 
of  property  as  have  been  fixed  by  that  court, 
and  under  which  our  people  have  regulated 
their  property  through  a  long  series  of 
time,  the  mischief,  which  would  ensue,  is 
incalculable.  I  understand,  that  no  deci- 
sion one  way,  or  the  other,  can  be  shewn, 
to  have  ever  taken  place,  on  the  very  point 
now  in  question.  The  non  existence  of 
such  a  case,  which  must  have  occurred  a 
thousand  times  in  the  space  of  73  years,  is 
a  persuading  circumstance,  that  the  gen- 
eral opinion  has  always  been,  that  slaves 
under  the  first  part  of  the  4th  clause,  go  as 
chattels,  as  they  evidently  do  under  the  3d 
clause ;  and  as  they  have  often  been  decided 
to  do,  under  the  latter  part  of  the  4th, 
clause.  The  opinion  of  the  General  Court 
on  such  latter  part,  though  not  upon  the 
very  point  now  in  question,  is  supposed  to 
have  given  a  principle,  which  has  governed 
this  case,  and  produced  a  general  acqui- 
escence under  it.  On  no  other  ground  can  I 
possibly  account  for  the  non  existence  of  a 
decision,  on  the  very  point  now  in  ques- 
tion. 

470  *In    the   case  of   Steger  v.  Mosely 
General    Court   October   1773,    M.   S. 

Rep.  by  J:  Randolph  2  vol.  page  322;  the 
case  under  the  last  part  of  the  4th  section, 
was.  Devise  to  A.  for  life  and  afterwards 
to  B.  a  feme,  who  married  C.  A  dies  liv- 
ing B.  and  C.  and  then  B  dies  living  her 
husband,  the  slaves  having  never  been  re- 
duced into  possession :  The  question  was, 
whether  they  vest  in  the  husband,  or  go  to 
the  heir  of  the  wife,  and  without  argument, 
(as  often  before  been  argued,)  determined 
they  go  to  the  husband.  Hence  to  be  con- 
cluded, that,  notwithstanding  the  4th  sec- 
tion of  the  act  of  1727,  yet  negroes  vest  in 
the  husband,  as  a  chattel  only ;  if  husband 
survives  they  vest  in  him  as  administrator 
of  his  wife  (not  being  reduced  in  posses- 
sion,) Squib  v.  Wynn,  1  Wms.  378  and,  if 
she  survives,  they  go  to  her,  or  her  repre- 
sentatives. And  in  Bronaugh  v.  Cocke  and 
Smyth  V.  Lucas  (same  reports)  the  law  is 
said  to  be  settled. 

As  the  husband  was  not  possessed  of  the 
slaves  in  this  case  of  Steger  v.  Mosely,  and 
so  did  not  entitle  himself,  under  the  words 
of  the  4th  clause,  if  they  were  real  property 
and  not  chattels,  they  would  have  descended 
to  his  wifes  heirs.  But  this  was  adjudged 
otherwise;  which  could  not  have  been,  on 
any  other  ground,  than  that  they  were  per- 
sonal estate,  under  the  third  clause  of  the 
same  act.  This  principle  is  supposed  to  be 
the  one,  under  which  the  cases  of  Drum- 
mond  V.  Sneed,  Hoard  v.  Upshaw  and  Dade 
V.  Alexander  1  Wash,  have  been  decided; 
and  this  principle  of  slaves  being  personal 
estate,  under  the  act  of  1727,  although  es- 
tablished in  cases  depending  on  a  different 
part  of  the  4th  clause,  may  justly  be 
deemed  to  operate  in  the  present  case;  at 
least  as  having  by  analogy,  furnished  a 
rule  of  property,  in  cases  like  the  present. 

As  to  the  rectitude  of  the  decision  in  those 
cases    of    Steger   v.    Mosely,  Drum- 

471  mond  v.  Sneed  Ac.  I  *have  not  formed 
any  opinion,  except  so  far  as  the  con- 
struction of  the  third  clause  is  involved.     It 
is  sufficient  to  induce  me  to  conform  thereto. 
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that  they  have  been  supposed  universally  to 
settle  the  law  upon  that  subject,  and  have 
become  a  fixed  rule  of  property. 

I  have  now  done  with  the  first  general 
question,  and  conclude  that  possession  was 
necessary  to  have  been  in  the  father  of  the 
appellant  Wilhelmina,  to  enable  her  to  re- 
cover; and  whether  such  possession  did  ex- 
ist? remains  now  to  be  enquired  into. 

On  this  point-  I  am  clearly  of  opinion, 
from  a  consideration  of  the  testimony-,  that 
if  Wishart  ever  was  in  possession,  at  all, 
it  was  merely  as  a  co-executor.  The  testi- 
mony is  very  full,  to  show  the  other  ex- 
ecutor to  have  been  the  acting  person,  and 
consequently  to  be  ih  possession  of  the 
estate;  and  very  slight,  as  it  respects  the 
actual  possession  of  Mr.  Wishart.  But  pos- 
session as  executor,  is  not  sufficient.  Pos- 
session in  his  character  as  husband,  and 
in  right  of  his  wife  is  indispensable.  Such 
possession,  if  he  were  a  different  person 
from  the  executor,  could  not  legally  be  with- 
out the  executors  assent ;  but  the  law  is  the 
same  where  both  characters  are  united  in 
the  same  person.  In  that  case  an  assent  or 
election  to  take  as  devisee  must  be  expressed 
or  clearly  implied.  Otherwise  his  posses- 
sion will  be  considered,  as  in  his  character 
of  executor,  according  to  the  authority  cited 
by  Mr.  Randolph :  and  this  general  doctrine 
holds  with  greater  force,  under  our  act  of 
Assembly;  by  which  such  possession  could 
not  legally  have  been  given,  until  the  end 
of  the  year. 

For  these  reasons  I  think  the  decree  in 
the  present  case,  is  erroneous. 

FLEMING,  Judge.  There  are  two  ques- 
tions in  this  clause;  one  of  law,  and  the 
other  of  fact.  The  question  of  law  is, 
whether,  by  virtue  of  the  act  of  1727,  the 
slaves  were  so  vested  in  Mr.  Wishart, 
472  *as  to  enable  him  to  dispose  of  them 
by  his  last  will,  without  having  re- 
duced them  into  possession,  during  his  life 
time?  The  question  of  fact  is,  whether, 
if  it  was  necessary,  that  they  should  be  re- 
duced into  actual  possession,  in  order  to 
enable  him  to  dispose  of  them,  he  did,  in 
fact,  obtain  such  possession? 

Upon  the  first  question,  it  is  to  be  ob- 
served, that  by  the  act  of  1705,  slaves  (ex- 
cept those  imported  for  sale)  were  converted 
into  real  property,  to  all  intents  and  pur- 
poses, under  the  following  restrictions  only, 
that  is  to  say,  that  they  were  liable  for 
payment  of  debts ;  they  did  not  escheat  for 
want  of  heirs ;  sales  of  them  needed  not  to 
be  recorded ;  they  did  not  confer  a  right  to 
vote  at  the  election  of  Burgesses ;  they  were 
recoverable  by  actions  personal ;  and  those 
of  intestates  were  to  be  appraised,  and  the 
value  divided  amongst  the  children,  to  be 
paid  by  the  heir  at  law. 

Several  inconveniences  however,  arose 
from  this  extensive  conversion ;  and  conse- 
quences, not  foreseen  at  the  making  of  the 
act,  were  found  to  result  from  it.  To  rem- 
edy which,  the  Ivegislature,  in  the  year 
1727,  resumed  the  subject;  and  passed  a 
law  to  explain  and  amend  that  of  1705.  In 
which,  after  reciting,  that  although  the 
act  of  1705  had  been  found  very  beneficial, 
for  the  preservation  and  improvement  of 
estates  (which  appears  to  have  been  the 
principal  object   for   passing   both    laws,) 


yet  that  many  mischiefs  had  arisen,  from 
the  various  constructions  and  contrary  judg- 
ments and  opinions,  which  had  been  made 
and  entertained  upon  it,  they  go  on  to  de- 
clare '4hat  whenever  any  person  shall  by 
bargain  and  sale  or  gift,  either  with  or 
without  deed,  or  by  his  last  will  and  testa- 
ment in  writing,  or  by  any  nuncupative 
will,*  bargain,  sell,  give,  dispose  or  be- 
queath, any  slave  or  slaves,  such  bargain, 
sale,  gift  or  bequest,  shall  transfer  the 
absolute  property  of  such  slave  or  slaves, 
to  such  person  or  persons  to  whom  the 

473  same  shall  be  so   sold,  given  *or  be- 
queathed, in    the  same  manner,  as  if 

such  slave  or  slaves  were  a  chattel;  and 
no  remainder  of  any  slave  or  slaves,  shall 
or  may  be,  limited  by  any  deed,  or  the  last 
will  and  testament  in  writing  of  any  person 
whatsoever,  otherwise  than  the  remainder 
of  a  chattel  personal,  by  the  rules  of  the 
common  law,  can  or  may  be  limited,  except 
in  the  manner  herein  after  mentioned  and 
directed." 

This  clause  clearly  renders  them  personal, 
as  to  the  forms  of  conveyances;  and  the 
4th  section  following,  immediately  after- 
wards, provides  that  ^^ where  any  slave  or 
slaves,  have  been,  or  shall  be  conveyed 
given  or  bequeathed,  or  have  or  shall,  de- 
scend to  any  feme  covert,  the  absolute  right 
property  and  interest,  of  and  in  such  slave 
or  slaves,  is  hereby  vested  in  the  husband 
of  such  feme  covert;  and  that  where  any 
feme  sole  is,  or  shall  be  possessed  of  any 
slave  or  slaves,  as  of  her  own  proper  slave 
or  slaves,  the  same  shall  accrue  to,  and  be 
absolutely  vested  in  the  husband  of  such 
feme,,  when  she  shall  marry."  Which 
makes  a  further  alteration  of  the  property 
from  real  to  personal,  by  essentially  chang- 
ing the  ownership,  where  the  property  has 
actually  come  into  possession  (thereby  pre- 
venting many  of  the  disputes  arising  from 
the  notion  of  their  being  real  property,  un- 
der the  former  act:)  and  where  it  has  not, 
by  giving  the  husband  an  inchoate  right, 
which  he  may  enforce  in  case  he  survives, 
as  it  had  been  doubted  under  the  former 
act,  whether  he  had  any  right  at  all.  But 
to  complete  the  scheme  of  alteration,  in- 
fants are  in  the  next  secHon,  enabled  to 
dispose  of  slaves  by  will,  at  the  age  of 
eighteen.  Thus  declaring  them  to  be  per- 
sonal estate,  in  almost  every  instance,  that 
could  be  named,  but  descents,  entails  and 
dower.  By  this  string  of  changes,  the  law 
instead  of  declaring  that  they  should  be 
considered  as  real  estate,  (except  in  certain 
enumerated  cases)  may  now  more  properly 
be  said,  to  have,    in   effect,  declared, 

474  that  *they    should    be   considered    as 
personal  property  in  all  cases,  except 

certain  enumerated  instances. 

This  idea  receives  considerable  illustra- 
tion from  the  following  circumstance,  that 
the  Ivegislature,  in  pursuit  of  their  great 
object  of  preserving,  and  improving  estates, 
in  an  after  clause  of  the  statute,  allow  a 
person  by  deed  or  will,  to  annex  slaves  and 
their  increase,  to  lands  and  tenements  in 
fee  tail.  A  provision  which  would  have 
been  unnecessary,  if  they  were  to  be  con- 
sidered as  real  estate  altogether ;  and  which 
serves  to  shew,  that,  in  the  Legislative 
belief,  they   were,    by  virtue  of  the  prece^ 
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ing  clauses,  restored  to  their  pristine  state 
of  personal  property. 

Taking*  them,  to  be  personal  property 
then,  and  the  consequence  is,  that,  by  a 
fixed  rule  of  law«  in  order  to  entitle  the 
husband  to  dispose  of  them  by  his  will,  he 
must  reduce  them  into  possession. 

And  this  leads  me  to  the  second  question : 

There  is  some  clashing  in  the  testimony, 
relative  to  the  part,  which  Wishart  took  in 
the  management  of  the  estate ;  but  the  ac- 
count, most  favorable  to  the  claim  of  the 
appellee,  only  amounts  to  this,  that  he 
qualified  as  one  of  the  executors  in  June,  in 
a  bad  state  of  heath ;  that  he  occasionally 
visited  the  plantations;  was  present,  at  the 
appraisement  of  the  estate;  and  died  in 
August  following,  without  having  ever 
been  heard  to  claim  the  legacy,  or  taking 
the  least  notice  of  it,  in  his  will  written 
after  the  death  of  Rowley.  Which,  if  it 
amounted  to  a  possession  at  all,  was  a  pos- 
session as  executor,  and  not  in  the  character 
of  legatee.  For  the  bequest  was  of  an  un- 
divided moiety  of  forty  six  slaves,  residing 
on  different  plantations,  and  of  which  no 
division  had  ever  been  made;  nor  could 
well  have  been,  as  by  law  they  were  to  re- 
main on  the  plantations,  to  which  they 
respectively  belonged,  until  the  last  day  of 
December,  for  the  purpose  of  finishing  the 

crops. 
475  *I.  am  consequently  of  opinion  that 
there  was  no  possession;  but  that 
the  slaves  survived  to  the  wife;  and  there- 
fore that  the  decree  of  the  High  Court  of 
Chancery  ought  to  be  reversed. 

CARKINGTON,  Judge.  The  Court  is  now 
called  upon  to  decide  a  question,  which  I 
did  not  expect  to  have  heard  discussed,  at 
this  tim6  of  day ;  as  I  had  conceived,  that 
the  operation  of  the  acts  of  Assembly,  re- 
lative thereto,  had  long  since  been  under- 
stood, acknowledged,  and  acquiesced  in. 

It  will  not  be  necessary  for  me  to  enter, 
again,  into  a  critical  review  and  examina- 
tion of  all  the  different  laws  upon  the 
subject,  as  that  task  has  already  been  per- 
formed, with  great  accuracy  and  ability  by 
the  two  judges,  who  preceded  me;  and 
therefore  it  will  be  su£5cient  for  me  to  de- 
clare my  entire  approbation  of  the  interpre- 
tation, which  they  have  put  upon  the  laws; 
and  that  I  perfectly  concur  with  them  in 
opinion,  that  the  true  effect  of  the  statutes 
is,  to  render  slaves  personal  property, 
except  in  those  cases,  which  are  particu- 
larly enumerated. 

But  it  is  a  rule  of  the  common  law,  that  al- 
though personal  chattels  aliened  to  the 
wife  shall  go  to  the  husband,  yet  in  order 
to  perfect  his  right,  an<l  complete  his  title, 
he  must  reduce  them  into  possession.  2 
Black.  Com.  433.  It  follows  therefore,  that 
it  was  indispensably  necessary,  that  Wishart 
should  have  reduced  them  into  possession, 
or  the  right  survived  to  the  wife,  and  this 
has  hitherto,  as  far  as  I  am  informed,  been 
the  course  of  opinion,  throughout  the  state. 

But  it  is  said,  that  the  case  of  a  wife 
surviving  her  husband,  not  in  possession, 
has  never  before  been  decided,  and  there- 
fore that  it  is. a  new  case.  If  it  be  true, 
that  there  has  been  no  former  decision,  it 
can  only  be  accounted  for,  upon  the  ground, 
that  the  question  was  considered  as  so  well 


settled  and  understood,  by  the  people, 

476  that    nobody    has  *ever    thought    it 
worth   while,    to   stir   it:    And  I  am 

not  much  disposed  to  indulge  a  construc- 
tion, which  would  put  all  to  sea  again,  and 
might  disturb  the  titles  of  thousands. 

The  principles,  however,  have  been 
shewn,  to  have  been  substantially  decided 
in  several  ca^es,  in  the  General  Court, 
under  the  former  Government ;  and,  not- 
withstanding the  authority  of  those  deci- 
sions has  been  questioned,  yet  considering, 
that  they  are  founded  in  a  just  and  reason- 
able construction  of  the  ant;  that  they 
were  made  in  perfect  conformity  with  the 
public  opinion ;  and  have  ever  since  been 
regarded  as  rules  of  property,  I  certainly 
consider  them  as  entitled  to  so  much  respect, 
as  not  to  be  departed  from  in  the  present 
case ;  although  I  do  not  consider  all  the  de* 
cisions,  of  that  court,  as  binding  upon  this. 

My  opinion  therefore  is,  that  it  was  nec- 
essary for  the  appellee  to  have  shewn 
possession  in  Wishart;  and  he  himself 
will,  I  imagine,  hardly  be  disposed  to  find 
fault  with  me  for  it,  as  he  appears  to  have 
been  of  the  same  opinion  himself*  For  the 
whole  scope  of  the  amended  bill  goes  to 
shew,  an  assent  to  the  legacy ;  and  by  that 
means  to  establish,  if  .possible,  a  possession 
in  the  husband.  This  too  appears  to  have 
been  Wishart' s  own  idea ;  as  he  did  not  at- 
tempt to  devise  them,  and  every  body,  who 
had  any  connection  with  the  estate  after 
him,  seems  to  have  thought  the  same  way, 
until  the  present  suit  was  brought,  twenty 
one  years  after  the  transaction.  It  is 
therefore  better  to  stop  the  controversy, 
and  not  attempt  to  move  quiet  things. 

The  Chancellor,  however,  has  assumed, 
in  his.  decree,  that  Wishart  was  in .  posses- 
sion. An  important  fact,  if  true;  and 
therefore  necessary  to  be  inquired  into. 
But  what  was  the  possession  of  which  he 
speaks?  At  most,  (and  even  that  is  not  free 
from  doubt,)  he  was  only  possessed  as  ex- 
ecutor. For  the  testator  died  between 
March    and    December,    and    by   the 

477  law,  the  slaves  were   to  remain    •on 
the  lands,  until  the  25th  of  December, 

for  the  purpose  of  finishing  the  crop,  until 
which  time,  the  estate  could  not  well  be 
divided ;  and,  in  point  of  fact,  it  never  was 
divided  in  Wishart's  lifetime.  So  that,  if 
he  had  any  possession  at  all,  it  was  in  his 
character   of  executor,  and  not  as  owner. 

Upon  the  whole,  I  think  the  decree  is 
erroneous,  and  must  be  reversed. 

LYONS,  Judge.  In  determining  the  pres- 
ent case,  it  does  not  appear,  to  me,  to  be 
important,  whether  slaves,  since  the  year 
1727,  are  to  be  considered  as  real  or  per- 
sonal estate.  For,  in  either  case,  the  words 
of  the  act  of  Assembly  will,  in  my  opinion, 
transfer  the  right  to  the  husband. 

The  case  is  the  first  of  the  kind,  which  I 
recollect ;  and,  as  far  as  my  knowledge  ex- 
tends, the  question  has  never  been  decided 
here  before.  It  is  therefore  open  to  free 
discussion,  and  I  am  sorry  to  difier  in 
opinion,  from  my  brethren,  concerning  it. 
But  it  is  my  duty  to  deliver  the  opinion  I 
have  formed,  whether  that  opinion  be  right 
or  wrong. 

The  husband  appears  to  me  to  have  been 
the  principal  object  of  the  Legislative  care 
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throughout  the  act  of  1727 :  And  an  abso- 
lute transfer  to  him,  of  the  wife's  interest, 
in  cases  of  this  kind,  seems  to  have  been 
particularly  contemplated  by  the  fourth 
section.  That  is  to  say,  the  object  of  the 
act  was  to  vest  the  title  exclusively  in  the 
husband,  without  leaving  any  remnant  of 
right  in  the  wife. 

The  question  therefore,  seems  to  be, 
whether  the  Legislature,  intending  to  vest 
the  title  in  the  husband  immediately,  and 
without  regard  to  the  rules  of  the  common 
law,  could  do  so?  Or  were  bound  to  observe 
those  rules  against  their  own  inclination, 
and  what  they  supposed  would  be  profitable 

to  the  country? 
478  *There  can  be  no  difiBculty,  I  pre- 
sume, in  answering  these  questions; 
because  all  must  agree,  that,  if  the  L/egis- 
latnre  could  transfer,  at  all  (which  will 
scarcely  be:  denied)  they  might  do  it  abso- 
lutely, or  conditionally,  and  in  whatever 
manner  they  thought  proper.  So  that  it  is 
merely  a  question  of  intention ;  and,  upon 
that,  I  perceive  no  difficulty. 

In  deciding  the  cause,  it  may  not  be  un- 
important to  observe,  that  the  common 
law  was  as  well  known  in  the  year  1727,'  the 
time  of  passing  the  explanatory  act,  as  at 
this  day.  The  I/egislature  knew  full  well 
the  condition,  upon  which  a  husband  ob- 
tained an  absolute  right  to  the  wife's  chat- 
tels. They  knew,  that  actual  possession, 
during  the  coverture,  was  necessary  to  vest 
the  right  in  him.  That,  without  it,  the 
chattels  survived  to  the  wife,  if  she  out- 
lived him;  unless  he  had  assigned  them, 
for  a  valuable  consideration,  during  the 
coverture:  And  that,  if  he  survived  her, 
he  could  only  take  them  in  character  of  ad- 
ministrator. 

Possessed  of  this  knowledge,  the  Legis- 
lature seem  to  have  been  disposed  to  abro- 
gate the  rules  of  the  common  law  altogether, 
with  regard  to  slaves;  and  to  establish  a 
new  system  concerning  them.  So  that  al- 
though possession  was  before  essential,  in 
order  to  vest  the  property  in  the  husband, 
it  was,  in  future,  to  become  unnecessary ; 
and  the  interest  was  to  be  transferred  to 
him,  by  operation  of  law,  without  it. 

A  few  observations  will  evince  this : 

The  professed  intention  of  both  the  acts, 
upon  this  subject,  that  is  to  say,  those  of 
1705  and  1727,  was  the  settlement,  and  preser- 
vation of  estates,  by  uniting  slaves  and 
lands  in  a  common  course  of  descents;  so 
that  the  heir  might  have  the  benefit  of  the 
labour  of  the  slaves  for  the  improvement  of 

the  lands. 
479  *That  this  was  the  intention  of  the 
Legislature,  is  proved,  not  only  by 
the  preambles  to  the  statutes,  but  by  the 
11th  section  of  the  act  of  1727 ;  which  re- 
cites the  true  design  and  policy  of  the 
former  law  to  have  been,  to  preserve  slaves 
for  the  use  and  benefit  of  the  persons,  to 
whom  lands  and  tenements  should  descend, 
be  given,  or  devised,  for  the  better  im- 
provement thereof ;  and  that  the  same  could 
not  be  done,  according  to  the  custom  and 
method  of  improving  estates  in  this  coun- 
try, without  slaves.  This  section  embraces, 
almost  in  terms,  the  very  observations, 
which  I  have  been  making;  and  to  my 
mind,  establishes,,  very    clearly,   -that   the 


object  of  the  legislature  was  such  as  I  have 
described  it. 

This  being  the  principle,  on  which  they 
meant  to  legislate,  it  naturally  occurred, 
that  as  the  lands  generally  belonged  to  the 
husband,  and  not  to  the  wife,  the  object 
would  be  best  attained,  by  transferring  the 
title  in  the  slaves  to  the  husband,  so  that 
in  case  of  the  premature  death  of  the  hus- 
band, the  proprietor  of  the  lands  might  be 
enabled  to  cultivate  them  to  advantage; 
which  was  thought  of  more  importance, 
than  preserving  occasional  rights  of  the 
wife,  arising  from  accidental  causes. 
Hence  the  prediliction  for  the  interest  of 
the  husband  beyond  that  of  the  wife. 

Thus  disposed,  the  Ivegislature  passed 
the  fourth  section  of  the  act  of  1727,  not  in 
corroboration  of  the  rules  of  the  common 
law,  but  in  express  abrogation  of  them. 

It  declares  that;  **  Where  any  slave  or 
slaves,  have  been  or  shall  be  conveyed, 
given  or  bequeathed,  or  have  or  shall 
descend  to  sny  feme  covert,  the  absolute 
right,  property  and  interest  of  such  slave 
or  slaves,  is  hereby  vested,  and  shall  accrue 
to,  and  be  vested  in,  the  husband  of  such 
feme  covert." 

This  clause  professes  to  transfer  the  title 
and  interest,  in  the  slaves,  to  the 
480  husband,  without  ^condition  or  reser- 
vation of  any  kind ;  and  therefore  if 
the  Legislature  had  both  the  inclination 
and  the  power  to  make  such  a  transfer,  they 
certainly  have  effected  it,  by  the  extensive 
terms,  which  they  have  used.  For  the 
language  is  express,  that  the  absolute  right, 
property  and  interest  shall  be  vested  in  the 
husband :  that  is  to  say,  it  shall  belong  to 
him,  free  from  all  conditions  and  restraints. 
For  if  the  right,  property,  and  interest  is 
vested  in  him,  he  must  be  the  complete  and 
exclusive  owner. 

But  it  is  said  that  only  the  common  law 
rights  were  given,  or  rather  revived  by  the 
act.  This  however  seems  to  me,  to  narrow 
the  construction  more,  than  the  plain,  pos- 
itive words  of  the  law  wilt  admit  of,  and 
would  render  the  act  useless  in  many  in- 
stances. For  if  the  common  law  rights 
only  were  intended,  a  great  proportion  of 
the  minute  provisions  and  multiplied  details 
of  the  act  would  have  been  unnecessary. 
Because,  it  would  have  been  much  easier 
to  have  declared  them  personal  estate,  at 
once,  with  the  exception  of  descents,  en- 
tails, and  dower ;  and  to  have  left  it  in  all 
other  respects  subject  to  the  operation  of 
the  common  law,  without  the  aid  of  statu- 
tory regulations;  the  only  object  of  which 
would  be  to  enact  the  provisions,  which 
the  common  law  would  have  made  without. 
Especially  as,  by  this  means  the  property 
would  have  been  liable  to  known  rules, 
and  would  not  have  been  perplexed  with 
the  difficulties  and  intricacies;  which 
might  arise  in  the  construction  of  a  string 
of  statutory  provisions. 

It  appears  to  me  therefore,  that  the  in- 
tention of  the  Legislature  cannot  be  mis- 
taken :  It  must  have  been  to  enlarge  the 
rights  of  the  husband;  to  put  him  in  a  bet- 
ter situation  than  he  was  at  common  law ; 
and  to  transfer  all  the  title  of  the  wife  to 
him  immediately,  and  without  regard  to 
possession    or   survivorship.     A    provisic 
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calculated  to  put  an  end  to  all   disputes  be- 
tween    the     survivor    and     the    executors 
relative    to    the    possession,    at    the 

481  same  *^tinie,  that   it   comported    with 
the  preference  shewn  for  the  interest 

of  the  husband,  throughout  the  act.  A 
preference  which  ought  to  be  considered 
in  construing  the  law ;  because  no  rule  is 
better  settled,  than  that  the  general  inten- 
tion of  the  Legislature  ought  to  be  ob- 
served. I  conclude  therefore,  that  the 
makers  of  the  act  intended,  that  the  words, 
right,  property  and  interest  should  be  un- 
derstood, according  to  their  full  and  natural 
import. 

But  when  all  the  right  and  interest  of 
the  wife  is  transferred  to  the  husband,  by 
plain  and  positive  words,  what  remains  to 
survive  to  the  wife?  To  contend  that  she 
will  take  the  slaves  by  survivorship,  ap- 
pears to  me  to  be  saying,  that  the  right  is 
transferred  out  of  her,  and  remains  in  her, 
at  one  and  the  same  time.  Which  would  be 
absurd  and  impossible. 

I  said  that  the  sentence  was  clear;  and 
in  my  mind,  no  difficulty  can  arise  upon  it: 
Ask  a  plain  man  the  meaning  of  the 
words,  right,  property  and  interest,  in  any 
thing?  The  answer  would  be,  the  complete 
title  to  the  thing,  without  condition,  reser- 
vation or  restraint.  Ask  a  lawyer,  what 
those  words  would  mean  in  a  deed,  or 
will?  The  answer  would  be,  that  they  con- 
veyed an  unconditional  estate.  Why  then 
should  a  more  limited  construction,  -  of 
them,  take  place  in  the  exposition  of  a 
statute?  I  can  see  no  reason  for  it,  and 
therefore  am  not  disposed  to  make  a  dis- 
tinction. 

Either  the  estate  is  vested  in  the  husband 
by  the  words  of  the  act,  or  it  is  not.  If  it 
is,  how  can  it  be  divested,  but  by  his  own 
deed?  And  if  it  is  not,  what  is  to  be  done 
with  the  words  of  the  statute?  Their  opera- 
tion is  destroyed,  and  they  are  reduced  to 
mere  dead  letters. 

To  obviate  this  however,  a  construction 
was  attempted,  at  the  bar,  to  read  the 
statute  distributively ;  and  as  the  gentle- 
man said,  according  to  the  nature  of  the 
subject.      That   is   to    say,    that   the 

482  word  *right  should  be  to  the  husband 
as  husband,  and  property  and  inter- 
est should  be  to  him  as  husband  according 
to  the  common  law;  although  the  word 
common  law  is  not  once  mentioned  in  the 
whole  section.  This  may  do  credit  to  the 
ingenuity  of  counsel,  but  can  hardly  be 
considered  as  tenable  by  any  person,  who 
attentively  peruses  the  statute.  For  not 
only,  is  the  supplement  unnatural,  but  it 
breaks  the  text;  and  therefore  ought  to  be 
rejected.  Besides  the  words  of  the  act  vest 
the  title  in  the  husband  absolutely,  and 
without  reference  to  anything  else.  Of 
course  there  is  no  occasion  for  the  supple- 
ment; which  is  altogether,  calculated  to 
defeat  the  general  object  of  the  law. 

Besides  what  is  there  to  lead  to  this  sup- 
plement? Suppose  instead  of  saying  they 
should  be  vested  in  the  husband,  the  act 
had  said  they  should  be  vested  in  the  chil- 
dren or  a  stranger,  would  any  body  think 
of  saying,  in  that  case,  that  the  right,  to 
the  children  or  stranger,  should  be  to  them 
as  children  or  stranger;  and  that  the  prop- 


erty and  interest  should  be  to  them,  an 
children  or  stranger  according  to  the  com- 
mon law?  And  if  any  body  were  to  say 
so,  what  would  he  mean  by  it?  Certainly 
no  more,  than  that  the  right  would  be  to 
them  as  children  or  stranger,  and  that  the 
property  and  interest  would  go  to  them  in 
the  same  manner.  For  the  expressions 
would  be  synonymous,  and  the  addition  of 
the  words  ' 'according  to  the  common  law,* ' 
would  create  no  distinction. 

To  conclude  my   observations   upon    the 
words  of  the  clause. 

The  statute  has  said  in  plain  and  distinct 
terms,  that  the  absolute  right  should  be 
vested  in  the  husband  as  a  substantive  in- 
dividual character,  and  not  as  a  person 
cloathed  with  any  particular  qualities,  or 
rights,  at  common  law,  but  that  his  title 
shall  grow  out  of  the  Legislative  expression 
itself:  And  can  I,  as  a  judge,  disappoint 
this  declaration  of  the  Legislative  will, 
and  lay  it  under  restrictions  and  qualifica- 
tions, which    the   Legislature   them- 

483  selves  *have   not    thought   proper    to 
annex  to  it?    I  can   only   say,    that  I 

doubt  my  authority  to  do  so ;  and  that  as 
the  expression  is  plain,  I  think  it  ought  to 
be  adhered  to;  having  no  idea,  that  it  is 
in  the  power  of  the  Court,  to  reject  the 
force  of  plain  words  in  a  statute.  For  the 
maxim  is,  that  where  there  is  no  ambiguity 
in  the  words,  there  no  exposition,  contrary 
to  the  express  words  ought  to  be  made. 

From  what  has  been  said,  it  ib  evident, 
that  it  is  wholly  immaterial,  as  before  ob- 
served, whether  slaves  be  considered  as  real 
property  in  general,  with  certain  exceptions 
of  a  personal  nature,  or  as  personal  prop- 
erty in  general,  with  certain  exceptions  of 
a  real  nature.  For  either  way,  the  words 
of  the  act  are  peremptory;  and  vest  the 
title  in  the  husband. 

It  was  said,  by  Mr.  Wickham,  however, 
that  if  this  construction  prevailed,  a  diffi- 
culty would  follow,  as  staves  would  be 
transmitted  neither  as  real  or  personal 
estate;  and  therefore  would  have  no  rules 
to  regulate  the  succession  to  them.  But  I 
see  not  the  supposed  inconvenience;  for 
the  succession  in  all  other  instances  is  reg- 
ulated according  to  the  real  or  personal 
quality,  which  they  assume;  and  with  re- 
spect to  the  cases  enumerated  in  this  sec- 
tion, the  act  itself  regulates  the  disposition, 
and  declares  the  person  who  is  to  take,  in 
conformity  to  the  avowed  object  of  the 
Legislature. 

As  to  the  case  of  Drummond  v.  Sneed,  it 
was  a  question  of  a  different  kind,  arising 
upon  another  part  of  the  clause,  not  well 
penned,  and  which,  from  the  words,  as  of 
her  own  proper  slave  or  slaves,  looks  as  if 
it  had  been  introduced  merely  to  prevent 
the  dower  slaves  of  a  wife,  from  being 
transferred  to  the  second  husband. 

I  had   no  difficulty   in    that   case;  for    I 

thought  the  husband  entitled  several  ways. 

For    instance,    as   the  object .  was  merely 

to     prevent    the     transfer     of    the    dower 

slaves,  I  thought  the  word   possessed 

484  *might  be  construed    entitled;    and 
then  it  would  be  in  the  same  situation 

with  the  provisions  of  the  first  sentence. 
Or,  if  that  would  not  do,  that  the  posses- 
sion of  the  tenant  for  life  might  be  consid- 
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ered  as  the  possession  of  him  in  remainder; 
and  then  the  literal  expression  of  the  act 
would  be  satisfied.  By  both  of  which 
modes,  all  the  parts  of  the  section  would  be 
made  to  harmonize  together;  and  the 
object  of  the  I^egislature  would  be  attained. 
The  judges,  however,  differed  in  opinion 
concerning  the  case.  Some  of  them 
thought,  that  as  the  wife  was  not  possessed 
during  the  coverture,  the  husband  had  no 
right  under  the  act,  or  at  common  law. 
Others  thought  he  had  a  common  law  right 
surviving  to  him :  For  myself,  as  I  thought 
him  clearly  entitled  some  way,  it  was  mat- 
ter of  indifference  to  me,  whether  it  was 
held  that  he  had  the  right  under  the  stat- 
ute or  at  common  law,  provided  it  was  held 
that  he  had  at  all.  Therefore  I  concurred 
in  the  certificate,  that  the  decree  of  the 
County  Court  should  be  afiBrmed ;  but  I  did 
not  consider  the  present  question,  as  having 
been  decided  at  that  time.  On  the  contrary 
I  thought  it  still  open ;  and  reserved  for 
future  discussion. 

Of  course  I  cannot  agree,  that  that  case 
forms  a  precedent  for  this. 

The  view,  which  I  have  taken,  of  the 
subject,  renders  it  unnecessary  to  consider, 
the  other  points  made  in  the  cause  by  the 
counsel  for  the  appellees ;  because,  accord  • 
ing  to  my  opinion,  the  act  of  Assembly 
vested  all  the  right,  property  and  interest 
of  the  wife  in  the  husband  absolutely ;  and 
in  the  same  manner,  as  if  the  slaves  had 
been  devised  to  him  immediately. 

Of  course  I  think,  that,  by  virtue  of  the 
devise  to  his  wife,  the  testator  John  Wish- 
art  was  entitled  to  a  moiety  of  the  slaves, 
and  that  they  passed  by  his  will  to  the 
plaintiff  Wilhelmina  and  her  two  brothers. 
Therefore,  I  am  for  affirming  the  de- 
cree. 

485  »PBNDIyETON,  President.  It  is 
clear  that  slaves  were  considered  as 
personal  estate  till  1705;  when  an  act  was 
made  declaring  them  real  estate  and  not 
chattels.  Cases  however,  are  put,  as  ex- 
ceptions, in  which  the  converse  is  to  be  the 
rule;  that  is  to  say,  in  which  they  shall  be 
deemed  chattels  and  not  real  estate,  or  in 
other  words,  that  they  shall  return  to  their 
original  nature. 

No  dispute  arose,  that  I  know  of,  on  any 
of  these  exceptions :  But  upon  the  6th  sec- 
tion doubts  were  entertained,  whether  it 
was  confined  to  mere  sales?  or  was  extended 
to  other  alienations  by  deed  or  will,  or  by 
marriage,  in  alienation  of  all  the  wifes 
personal  property? 

The  words  are,  ^*  provided  also,  that  no 
person  selling  or  alienating  any  such  slave 
shall  be  obliged  to  cause  such  alienation  to 
be  recorded,  as  is  required  by  law  to  be  done 
upon  the  alienation  of  other  real  estate ; 
but  that  the  said  sale,  or  alienation,  may 
be  made  in  the  same  manner  as  might  have 
been  done  before  the  making  of  this   act." 

Had  this  clause  any  other  meaning  than 
to  dispense  with  recording  sales?  If  con- 
fined to  that,  it  would  have  made  it  still 
necessary  on  a  purchase  of  slaves  to  have 
had  a  deed,  in  writing,  indented  and 
sealed ;  but  the  latter  part  of  the  clause  re- 
stored them  to  the  mode  of  transferring 
chattels.    So  that   payment  of  money,  and 


transmutation  of  possession,  passed  the 
property  without  any  writing. 

This  however  occasioned  the  various  dis- 
putes, which  produced  the  explanatory  act 
of  1727. 

Altho'  the  rules  of  construction,  allow  us 
to  reject  some  words,  supply  others,  or 
transpose  them  so  as  to  make  the  act  con- 
sist with  the  design  of  the  Legislature,  yet 
it  is  said  that  mere  explanatory  statutes 
cannot  be  explained.  Why?  Is  not  the 
explained  will  of   the    Legislature  to 

486  be  pursued,    as  much  as  *their  orig- 
inal will,  although  terms  may  be  used 

which  might  import  a  contrary  will? 

I  proceed  to  shew,  that  it  was  the  inten- 
tion of  the  act  of  1727,  that  in  the  case  of 
these  alienations  by  marriage,  or  other- 
wise, slaves  should  be  considered  as  chat- 
tels; and  the  husband  be  vested  with  the 
same  interest  (neither  more  or  less)  in  his 
wifes  slaves,  as  in  her  personal  estate. 
Let  it  be  remembered,  that  the  Legislature 
are  explaining  the  6th  section  of  the  act  of 
170S,  where  it  is  declared  that  alienations 
shall  be  made  in  the  same  manner,  as  be- 
fore that  act.  The  3d  section  is  explicit,, 
that  in  the  case  of  sales  or  gifts  with  or 
without,  deed,  or  by  will,  written  or  nun- 
cupative, the  absolute  property  shoifld  pass : 
But  how?    In  the  same  manner  as  a  chattel. 

Having  thus,  in  the  3d  section,  declared 
their  intention  to  restore  slaves  to  their 
personal  nature  in  those  kinds  of  aliena- 
tions, they  proceed,  in  the  4th  section,  to 
the  other  kind  by  marriage;  and  although 
they  do  not  repeat  the  words,  in  the  same 
manner  as  if  such  slaves  were  chattels, 
probably  thinking  it  unnecessary  as  they 
had  once  declared  the  principle,  yet  I  will 
read  the  clause  with  those  words  inter- 
posed, in  each  case  of  the  feme  covert  and 
sole. 

It  will  then  stand  thus  *^and  that  where 
any  slave  or  slaves,  have  been  or  shall  be 
conveyed,  given  or  bequeathed,  or  have  or 
shall  descend  to  any  feme  covert,  the  abso- 
lute right,  property  and  interest,  of  such 
slave  or  slaves,  is  hereby  vested,  and  shall 
accrue  to,  and  be  vested  in,  the  husband  of 
such  feme  covert,  in  the  same  manner,  as 
if  such  slaves  were  chattels;  and  that 
where  any  feme  sole  isor  shall  be  possessed 
of  any  slave  or  slaves,  as  of  her  own  proper 
slave  or  slaves,  the  same  shall  accrue  to, 
and  be  absolutely  vested  in,  the  husband  of 
such  feme,  when  she  shall  marry,  in  the 
same  manner,  as  if  such  slaves  were  chat- 
tels." 

487  *Which  removed  all  diflRculty  and 
will  give  a  meaning  to  those  imper- 
ious words  absolutely  vest;  that  is,  in  con- 
tra-distinction  to  the  limited  interest  which 
the  husband  has  in  the  wifes  real  estate. 

The  doubts  which  gave  rise  to  the  several 
cases  of  Wild,  Elliot  v.  Washington,  South- 
all  V.  Lucas,  and  Steger  v.  Mosely,  re- 
spected remainders  of  slaves,  which  vested 
in  interest  transmissible  in  the  wife  dur- 
ing her  coverture,  but  as  there  was  no 
right  to  the  possession,  as  the  tenant  for 
life  survived  the  wife,  the  husbands  after 
the  death  of  the  wives,  claimed  the  slaves. 
The  great  objection  to  this  claim,  und^'* 
this  clause,  was,  that  the  property  w? 
vest  in  the  husband  of  a  feme  sole,    a' 
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time  the  title  commenced,  in  such  slaves, 
of  which  she  was  possessed  at  the  time  of 
the  marriage,  and  this  occasioned  great 
difficulty.  The  clause  in  both  parts,  viewed 
as  applicable  to  every  supposable  case,  was 
easily  soluble,  by  the  principle,  that  slaves 
were,  in  these  instances  to  be  considered 
as  chattels,  making  the  marital  rights  of 
the  husband  the  same  in  both :  And  this 
principle,  I  ever  understood  to  }^e  estab- 
lished, by  the  Court ;  and  have  considered 
it,  as  a  fixed  rule  of  property  tending  to 
quiet  disputes. 

But  it  is  said  the  case  of  the  wife  sur- 
viving, and  the  husband  not  in  possession, 
has  never  been  decided  and  is  a  new  case 
open  for  discussion  on  the  act.  Does  any 
gentlemen  suppose  this  a  new  case,  in 
fact?  and  that  Mrs.  Wishart  was  the  first 
feme,  who  survived  her  husband,  with  her 
slaves  in  this  predicament,  because  Mr. 
Taliaferro  is  the  first,  who  has  brought  on 
the  question  for  discussion?  I  believe  the 
reason  of  there  being  no  precedent  is,  that 
it  was  never  «doubted,  that  if  the  husband 
was  not  in  possession,  and  the  wife  sur- 
vived, the  right  was  hers:  And  that  in 
botn  the  cases  mentioned  in  the  clause ;  for 
there  is  no  difference. 

Yet  there  is  no  direct  decision  on  .  the 
point ;  It  was  collaterally  decided  however, 
in  Harrison  and  wife  v.  Valentine. 
488  Mrs.  Harrison,  when  *^sole  was  enti- 
tled to  slaves  which  then  lived  with 
her  mother;  who,  upon  one  of  them,  a 
woman  misbehaving,  sold  her  to  Valentine, 
just  before  the  daughter  married.  Harri- 
son some  years  after  the  marriage,  brought 
detinue,  in  the  names  of  himself  and  wife, 
to  recover  the  woman  and  her  children  from 
Valentine;  who  pleaded  the  act  of  limita- 
tions. More  than  five  years  had  elapsed 
from  the  marriage  but  Mrs.  Harrison  was 
an  infant  at  the  s^e,  and  the  suit  was 
within  time,  after  her  coming  of  age.  It 
was  insisted  for  Valentine,  that  the  act 
vested  the  right  in  the  husband  on  his 
marriage;  that  he  had  improperly  joined 
the  wife ;  and  that  her  infancy  did  not  pre- 
vent his  being  barred.  It  was  answered  that 
the  act  only  vested  it  as  a  chattel :  That 
it  was  still  the  wifes  personal  interest  which 
would  survive  to  her  if  not  reduced  into 
possession  during  the  coverture ;  and  there- 
^re  that  she  was  properly  made  a  party; 
and  that  the  true  question  was  whether  she 
xras  barred.  The  Court  was  of  opinion  in 
favor  of  the  plain tifiPs,  and  gave  judgment 
atgainst  Valentine,  deciding  in  fact,  that 
the  right  would  survive  to  the  wife,  if  not 
f^uced  to  possession  in  the  husbands  life 
time :    The  very  case  now  before  the  Court. 

I  believe  there  is  no  instance  of  a  hus- 
band suing,  under  either  part  of  this  clause, 
ill  his  own  name,  for  his  wife's  slaves, 
without  joining  her,  except  Bronaugh  v. 
vVkcke.  And  there  the  omission  was  made 
all  objection. 

But  it  is  said,  that  there  is  no  decision 
,^  the  case,  of  slaves  coming  to  feme  when 
Qv^vert.  I  recollect  none,  unless  Jones  v. 
^leld  was  such ;  which  I  do  not  remember 
li^tinctly.  I  know,  that  Jones  claimed 
^rst  husband  against  Shield 
"isband;  but  failed  here  as 
^ngland.     This     case    hap- 
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pened,  before  1727;  which   might  make  a 

difference  in  the  minds  t>f  some ;  although 

none  in  mine.     Because  I   think   the 

489  6th  *^section,  of  the  act  of  1705,  puts 
the  case  on  the  same  footing,  as  the 

act  of  1727. 

A  doubt  was  stated  whether  the  decisions 
of  the  old  General  Court  were  authority ; 
since  although  it  was  our  Supreme  Court, 
yet  an  appeal  lay  to  the  King  in  council.  I 
would  ask  the  gentleman,  if  it  was  ever 
objected  to  the  authority  of  the  decisions  in 
Westminster  Hall,  that  an  appeal  lay  to 
the  LK>rds?  Where  there  was  an  appeal,  and 
the  sentence  changed,  the  opinion  of  the 
Lords  gave  the  rules ;  but  in  other  instances 
that  of  the  courts  did.  Probably  some  such 
idea,  as  the  present,  produced  the  cases  of 
Drummond  v.  Sneed  and  Hoard  v.  Upshaw, 
to  discover  if  the  Revolution  had  produced 
any  change  in  the  legal  sentiment.  For- 
tunately, for  the  peace  of  the  country,  the 
experiment  failed ;  and  the  point  was  left 
at  rest.  I  imagine  some  young  gentlemen 
of  the  bar,  not  old  enough  to  know  the 
practice  of  the  country,  nor  acquainted  with 
the  former  decisions,  advised  this  suit,  on 
reading  the  clause,  and  being  impressed 
with  the  force  of  the  strong  expressions. 

As  to  the  practice,  I  can  truly  say,  that 
in  my  long  experience,  I  do  not  recollect 
an  instance,  where  the  slaves  of  a  feme 
covert,  or  sole,  when  the  right  came  to  her, 
if  they  were  not  taken  possession  of  by  the 
husband,  during  the  coverture,  and  she 
survived,  were  not  yielded  to  her.  We 
find  that  even  the  Chancellor,  whose  op- 
position to  the  old  decisions  is  well  known, 
considering  the  principal  to  be  settled,  that 
slaves  vested  only  as  far  as  personal  estate, 
has  founded  his  decrefe  upon  Wishart 's  pos- 
session. In  which,  however,  I  think  he  is 
mistaken.  The  contradiction  in  the  testi- 
mony, is  about  an  immaterial  fact.  Some 
say,  that  Taylor  was  the  principal  acting 
executor,  and  that  Wishart  acted  but  lit- 
tle :  And  others  that  Wishart  was  the  prin- 
cipal acting  executor.  There  is  no  doubt, 
but    both    acted   as    executors;     and 

490  neither  *of  them  had  any  other  pos- 
session, than,  as  executors. 

But  all  this  would  be  a  fruitless  enquiry, 
if  Mr.  Call  had  been  right  in  his  opinion, 
that  in  case  ^*of  a  legacy  of  a  personal 
chattel  to  a  feme  covert,  the  right  is  im- 
mediately vested  in  the  husband,  whether 
he  gets  possession  of  it  or  not."  A  posi- 
tion so  contrary  to  every  idea  I  had  pos- 
sessed on  the  subject,  that  it  surprised  me. 
On  revising  his  cases,  I  do  not  discover  the 
smallest  reason  to  doubt,  but  that  they 
prove  a  contrary  doctrine.  They  lay  down 
the  general  position,  that  such  a  legacy  de- 
vised to  the  wife  vests  in  the  husband;  but 
immediately  explain  how  it  vests;  that  is, 
subject  to  the  conditions  of  his  reducing  it 
into  possession  or  making  a  disposition 
thereof,  in  his  lifetime,  or  surviving  his 
wife ;  otherwise  that  it  will  survive  to  the 
wife. 

Upon  the  whole,  I  am  of  opinion,  that  the 
right,  to  the  slaves,  survived  to  the  wife  in 
this  case ;  and  am  happy  to  find,  that  this 
is  the  opinion  of  the  Court.  Since  I  am 
satisfied  it  will  tend  to  confirm  long  prac- 
tice ;  and  preserve  the  peace  of  the  country ; 
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which  would  have  been  disturbed,  by  a 
contrary  judgment. 

The  decree  was  as  follows : 

*'The  Court  is  of  opinion,  that  the  inter- 
est of  the  slaves,  devised  by  the  will  of 
William  Rowley  to  Lettice  Wishart,  vested 
in  her  husband  John  Wishart,  in  the  same 
manner  as  if  they  had  been  chattels  and 
not  otherwise,  so  as  to  become  his  property, 
provided  they  were  reduced  into  possession, 
daring  the  coverture,  or  that  he  survived 
his  wife,  but,  if  neither  happened,  the  in- 
terest survived  to  his  wife.  That  the  said 
John  Wishart  during  his  lifetime  had  none 
other  possession  of  the  said  slaves  than  as 
coexecutor  with  Richard  Taylor,  they  be- 
ing^ with  the  other  slaves  of  the  testator, 
continued  on   his   plantations,  under 

491  the  direction  of  the  executors,    *for 
finishing  the  crops,  according  to  the 

directions  of  the  act  of  Assembly,  until 
after  the  death  of  the  said  Wishart ;  and  no 
act  appears-  to  have  been  done  by  him,  tes- 
tifying his  election  to  hold  the  said  slaves 
in  right  of  his  wife  and  not  as  executor, 
and  therefore  that  the  right  survived  to  the 
said  Lettice,  and  that  the  decree  aforesaid 
is  erroneous :  Therefore  it  is  decreed  and 
ordered  that  the  same  be  reversed  &c.  and 
this  Court  proceeding  to  make  such  decree 
as  the  said  High  Court  of  Chancery  should 
have  pronounced,  it  is  further  decreed  and 
ordered  that  the  bill  of  the  appellees  be 
dismissed  &c."     

Drummond  v.  Sneed. 

[October  Term,  1800.] 
HBSbudsiid  Wife-HiulmiMl't  Riffhtof  3arvivonb|p.«- 

w.  B.  devised  slaves  to  his  daufirhter  A.  W.  for  life 
remainder  to  all  her  children.  One  of  whom  by 
the  name  of  C.  marri«d  £.  C.  and  died  in  the 
lifetime  of  her  mother  &  husband:  Her  hnsband 
took  administration  on  her  estate.  A  division 
was  afterwards  made  of  the  slaves :  and  one  by  the 
name  of  Laser,  was  assifirned,  as  the  share  of  the 
said  C.  C  The  said  E.  C.  the  snrvivinff  husband, 
took  possession  of  the  said  slave,  and  sold  him  to 
C  S.for  a  valuable  consideration:  after  this  M. 
C.  the  eldest  son  of  the  said  C.  C  took  possession  of 
the  said  slave  and  sold  him  to  R.  D.  The  sale  by 
E.  C.  the  hnsband  was  rood,  and  C.  S.  the  pur- 
chaser. Is  entitled  to  the  slave. 

This  cause  is  an  appeal  from  the  court  of 
the  county  of  Accomack.  There  Charles 
Sneed,  the  appellee,  exhibited  a  bill  in 
Chancery  against  Robert  Drummond,  the 
appellant,  and  Jonathan  Willet  and  Major 
Chambers,  stating, 

That  one  William  Burton  having  a 
daughter  named  Agness  married  to  one 
John  West,  devised  several  slaves  to  her 
for  life,  with  a  remainder  to  all  her  chil- 
dren in  equal  divisions. 

492  *That  the  said  Agness  had  nine 
children,  one  of  whom  named  Cath- 
arine intermarried  with  one  Ekimund 
Chambers,  and  died  In  the  lifetime  of  her 
mother  and  husband. 

That  the  said  Edmund  Chambers  admin- 
istered on  the  estate  of  the  said  Agness. 
That  at  length  a  division   was    made   of 

•Hubuid  sad  Wife-HaslNUid's  RIffbt  of  5arvivor» 

tUp.— The  principal  case  is  cited  in  Wallace  v.  Talia- 
ferro, S  Call  470.  483,  480.  See  Dade  v.  Alexander.  1 
Wash.  30.  in  which  it  is  held  that  a  feme  sole, 
entiUed  to  slaves  in  remainder,  or  reversion,  after- 
wards DAarryinflT,  and  dyinar  before  the  determi- 
nation of  the  particular  estate,  the  riarht  rests  on  the 
husband. 

See  monofirraphic  nott  on  "Hnsband  and  Wife'* 
appended  to  Cleland  v.  Watson,  10  Oratt  160. 


the  said  slaves,  and  a  slave  named  Lazer 
was  assigned  as  the  share  of  the  said  Cath- 
arine, together  with  ;f  21.  16.  8.  with  interest 
from  the  3d  day  of  November  1766. 

That  the  said  Edmund  Chambers  pos- 
sessed himself  of  the  said  slave  and  sold 
and  delivered  him  to  the  said  Charles  Sneed 
for  a  valuable  consideration  bona  fide 
paid. 

That  the  said  slave  was  afterwards  in 
1768  spirited  away  from  the  said  Charles 
Sneed  by  one  Jonathan  Willet,  who  to- 
gether with  the  said  Major  Chambers,  the 
eldest  son  of  the  said  Catharine,  sold  the 
said  slave  to  the  said  Robert  Drummond, 
who  knew  all  the  circumstances  of  the  said 
Charles  Sneed's  purchase,  and  that  the  said 
Charles  Sneed  delayed  the  bringing  of  this 
suit  until  the  24th  day  of  September  1771, 
merely  to  wait  the  event  of  a  suit  depend- 
ing for  the  division  of  the  said  slaves.  The 
prayer  of  the  bill  is  for  the  restitution  of 
the  said  slave,  an  account  for  his  hire  and 
of  the  ;f21. 16.  8.  aforesaid. 

Robert  Drummond  answers. 

That  he  acknowledges  the  will  of  the  said 
William  Burton,  the  devises  therein,  the 
intermarriage  of  Catharine  with  Edmund 
Chambers,  her  death  before  her  mother,  the 
birth  of  Major  Chambers,  the  letters  of  ad- 
ministration by  Eklmund  Chambers  on  the 
said  Catharine's  estate,  as  the^  different 
facts  are  stated  in  the  bill. 

The  said  Drummond  denies  that  he  knew 
of  any  right  to  the  slaves  left  by  the 
493  said  Burton  being  *vested  in  the  said 
Bklmund  but  in  the  right  of  the  said 
Major  his  son ;  and  asserts  that  by  a  par- 
tition under  a  decree  of  the  General  Court 
on  the  26th  day  of  February  1765  the  slave 
Lazer  was  allotted  to  the  said  Major  Cham- 
bers upon  his  paying  the  sum  of  ;^26. 15.  10. 
with  interest  from  the  23d  day  of  Novem- 
ber 1766 ;  that  he  was  never  acquainted  with 
the  possession  of  the  said  slave  by  the 
complainant ;  that  Edmund  Chambers  could 
not  avail  himself  of  the  aforesaid  decree, 
not  being  a  party  thereto,  nor  being  a 
child,  or  grand  child  of  Agness  West;  that 
he  purchased  the  slave  Lazer  of  Major 
Chambers  for  £4S.  bona  fide  paid  after  the 
partition  aforesaid  and  an  assignment  of 
the  rights  oft  he  children  of  the  said  Agness 
to  the  said  slave. 

Jonathan  Willet  answers. 

That  he  did  never  entice  the  said  slave 
Lazer  from  the  service  of  the  said  Charles 
Sneed,  and  disclaims  all  interest  in  the 
said  slave;  that  he  believes  that  EMmund 
Chambers  took  possession  of  the  said  slave 
as  father  of  his  son  Major  Chambers ;  that 
upon  complaint  of  ill  usage  the  County 
Court  of  Accomackj  as  the  said  J.  Willet 
believes,  put  the  said  Major  and  the  said 
slave  into  the  hands  of  John  West,  who 
hired  him  for  the  benefit  of  the  said  Major ; 
that  the  said  John  West  for  some  unknown 
cause  surrendered  the  said  slave  and  the 
said  Edmund  took  possession  of  him ;  that 
he  has  never  received  any  money  for  the 
hire  of  the  said  slave,  but  what  he  has  ac- 
counted for  to  Major  Chambers. 

Major  Chambers  answers,  admitting 
facts  as  to  William  Burton's  will,  the  di 
of  his  mother  Catharine  in  the  lifetim 
her  mother   and    husband ;  that    under 
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decree  aforesaid  the  said  slave  was  deliv- 
ered to  the  said  Jonathan  Willet  as  agent 
for  the  said  Major  Chambers.  That  the 
said  Major  Chambers  sold  the  said  slave  to 
the  said  Robert  Drummond ;  that  he  never 
knew  the  said  slave  tq  have   been   in 

494  the  possession    of    the   said  *Sneed; 
that  he  never  seduced   the   said  slave 

from  him;  that  he  has  purchased  all  the 
rights  of  the  children  of  the  said  Agness 
West;  that  the  said  Drummond  purchased 
the  said  Major  Chambers  title  to  the  said 
slave  at  his  own  risque;  that  the  said  Major 
knows  nothing  of  the  ;f  21.  16.  8.  mentioned 
in  the  said  Sneed's  bill  and  has  received 
about  ;flO.  for  the  hire  of  the  said  slave. 

The  exhibits  consist  of  the  will  of  Wil- 
liam Burton,  the  deed  of  Edmund  Cham- 
bers to  Charles  Sneed  bearing  date  the 
30th  day  of  January  1765,  and  passing 
the  said  slave;  the  proceedings  for  the 
partition  of  the  said  slaves  in  which  pro- 
ceedings £klmund  Chambers  is  no  party 
until  he  had  sold  to  Charles  Sneed  as  afore- 
said, sundry  depositions,  and  the  order  for 
administration  on  his  wife's  estate  in 
favor  of  the  said  Eklmund  Chambers  on  the 
1st  of  May  1765. 

A  decree  was  made  in  favor  of  the  said 
Charles  Sneed  and  the  said  Drummond  ap- 
pealed therefrom. 

The  cause  came  on  to  be  heard  before  the 
High  Court  of  Chancery  on  Thursday  the 
22d  day  of  May  1783  who  adjourned  it  to 
the  Court  of  Appeals  on  account  of  difiSculty. 

The  counsel  for  the  appellee.  Insisted 
on  the  following  points. 

1.  That  Edmund  Chambers  had  full  power 
to  sell  the  slave  Lazer,  as  husband  and 
administrator  of  his  wife. 

2.  That  he  actually  did  sell  the  slaves  to 
the  said  Charles  Sneed ;  which  sale  they 
contended  was  good,  whether  the  said  Ed- 
mund was  considered  as  husband,  or  ad- 
ministrator. 

3.  That  the  partition  did  not  affect  the 
right  of  the  said  Charles  Sneed. 

The  certificate  of  the   Court  of  Appeals 
was  as  follows: 

495  ***The  Court   this  day    gave   their 
opinion,  that  the  decree  of  the  County 

Court  of  Accomack,  mentioned  in  the  tran- 
script of  the  record  in  this  cause,  pro- 
nounced the  27th  day  of  April  1779,  ought 
to  be  afSrmed ;  which  opinion  is  ordered  to 
be  certified,  with  the  allowance  of  the  costs 
in  this  Court  (except  a  lawyers  fee,)  to  the 
High  Court  of  Chancery." 


Blane  v.  Sansum. 

[October  Term,  1800.] 
Debt— Declaration   Blank   as  to  Sums— Effect.*— If  a 

declaration  in  debt  be  blank  as  to  the  sams.  the 
date  of  the  oblisration,  the  assign ment  thereof  to 
the  plaintiff,  and  as  to  the  damasres,  a  judg^ment 
rendered  thereupon  is  erroneous;  and  ousrht  to 
be  reversed,  and  the  suit  dismissed  with  the 
costs  of  both  courts. 

^Appellate   Practice  —  Reversal   of    Judgment  —  In 

Janey  v.  Blake,  8  Leifirh  92,  It  is  said :  "The  judgment, 
it  Is  true,  is  erroneous,  not  only  in  retaining  the 
cause,  and  in  omitting  to  enter  such  judgment  as  the 
county  court  should  have  entered,  which  it  ought 
to  have  done  upon  reversing  the  judgment;  Darby 
V.  Henderson,  etc..  3  Munf.  IIB;  Mantz  v.  Hendley,  2 
Hen.  &  Munf.  808;  Blane  v.  Hansum.  2  Call  496;  1  Rev. 
Code.  ch.  flD,  S  60,  p.  240,  but  it  is  also  erroneous  In 
reversing  the  judgment  of  the  county  court" 
See  monographic  noU  on  "Appeals." 


Blane,  as  assignee  of  Young,  brought 
suit  in  the  County  Court  against  Sansum. 
The  writ  is  in  debt,  for  one  hundred  and 
seven  pounds,  four  pence  sterling.  Dam- 
age ten  pounds  sterling.  The  declaration 
is  also  in  debt ;  but  is  blank  as  to  the  sum 
declared  for ;  as  to  the  date  of  the  bond ; 
as  to  the  assignment  to  the  plaintiff;  and 
as  to  the  damage.  The  defendant  having 
failed  to  appear  upon  the  return  of  the 
writ,  the  proper  proceedings  were  had,  and 
an  office  judgment  regularly  obtained.  The 
bond  (which  is  in  the  penalty  of  ;f215. 
sterling,  conditioned  for  payment  of  ;£^107. 
0.  43^.  sterling)  is  copied  into  the  record 
by  the  clerk. 

The  District  Court  granted  a  writ  of 
supersedeas  to  the  judgment,  and  reversed 
it  with  costs ;  without  entering  a  nil  capiat 
per  billam.  Whereupon  Blane  appealed  to 
this  Court. 

Wickham  for  the  appellant.  As  the  sum 
is  right  in  the  writ,  it  is  sufficient  under 
the  act  of  Jeofails  which  says  that  the 
judgment  shall  not  be  arrested,  after 
verdict,  in  any  such  case.  Besides  the 
bond  is  part  of  the  proceedings,  and  cer* 
tainly  contains  the.  true  sum. 

496  *Randolph  contra.  There  was  no 
verdict  in  this  case,  but  a  mere  office 
judgment.  No  oyer  was  taken  of  the  bond; 
which  therefore  is  no  part  of  the  proceed- 
ings. Consequently  the  defects  are  not 
cured  by  the  statute  of  Jeofails.  Reference 
to  the  writ  will  not  do;  for  that  does  not 
say  that  the  action  is  founded  on  a  bond. 
Cur.  adv.  vult. 

PENDLETON,  President.  There  is  no 
error  in  the  judgment  of  the  District  Court 
as  far  as  they  went;  but  they  should  have 
gone  further,  and  reversed  the  judgment 
of  the  County  Court,  and  dismissed  the 
suit  with  the  costs  of  both  Courts:  Which 
is  to  be  the  judgment  of  this  Court. 


Mackey  v.    Fuqua. 

[October  Term,  1800.] 

5upef5ede«s— Notlcse.— What  notice  of  a  writ  of 
supersedeas  is  sufficient,  when  the  defendant  is 
not  found. 

The  writ  of  supersedeas  in  this  case  wa& 
returned  b3^  the  sheriff  a  copy  left ;  and  the 
questions  were,  whether,  this  return  was 
sufficient  to  enable  the  plaintiff  to  proceed 
to  a  hearing?  or  whether  actual  service* 
on  the  defendant  was  necessary? 

Call  for  the  plaintiff.  Notice  to  the  de- 
fendant is  all  that  is  necessary;  and  leav- 
ing a  copy  was  sufficient,  for  that  purpose. 

Randolph  contra.  The  same  notice  oug^ht 
to  be  given,  as  is  required,  by  the  act  of 
Assembly,  in  other  cases.  That  is  to  say, 
it  ought  either  to  have  been  personal,  or 
left  with  some  white  person  above  the  ag-e 
of  sixteen,  at  the  dwelling  house  of  the 
defendant. 

The  Court  took  time  to  consider,  and 
then  made  the  following  order. 
497  ***The  Court  being  of  opinion,  that 
in  giving  notice  of  the  writ  awarded 
at  the  last  Court,  the  sherifiP  ought  to  have 
pursued  the  mode  prescribed  by  the  act  of 
A8sembl3%  for  giving   notice  upon  replevy 


384 


2  CALL 


HSRBBRT  V,  AlBXANBBK. 


408-499 


bonds  and  other  lawful  occasions  (which 
does  not  appear  to  have  been  observed,  from 
his  general  return  of  a  copy  left. )  On  the 
motion  of  the  plaintiff,  by  his  counsel,  an- 
other writ  of  supersedeas  in  awarded  him, 
returnable  here  at  the  next  Court." 


Hepburn  v.  Lewis. 

[October  Term,  180a] 

AppdIateCourt— JaiiJdIctlon.*— The  Court  of  Appeals 
cannot  take  cofirnlzance  of  a  less  sum  than  j^. 

Stme— Saflie.t— Quere.  If  the  sum  demanded  by  the 
plaintiff  in  the  District  Court  be  more  than  £30., 
and  the  verdict  find  less,  the  District  Court  can 
give  judgment  for  the  amount  of  the  verdict? 

The  question  made  at  the  bar  was, 
whether  as  the  writ  was  for  £50,,  the  Dis- 
trict Court  ou£^ht  not  to  have  given  judg- 
ment for  the  appellant,  although  the  sum 
found  by  the  verdict  was  less  than  £30, 

Against  the  non  suit  it  was  said,  that 
the  act  of  Assembly  was,  that  where  the 
plaintiff  shall  claim  £30.  or  upwards,  the 
court  shall  have  jurisdiction  ;  and  therefore 
as  more,  than  that  sum,  was  laid  in  the 
writ  and  declaration,  the  plaintiff  below 
was  entitled  to  judgment.  That  otherwise 
it  would  be  in  the  power  of  the  defendant, 
by  holding  up  his  discounts,  always  to 
nonsuit  the  plaintiff,  and  charge  him  with 
the  costs  of  suit ;  as  the  plaintiff  could  not 
possibly  know  the  discount  which  would  be 
claimed.  That  upon  this'  principle  the  old 
General  Court,  and  the  Courts  in  England, 
have  sustained  verdicts  for  sums,  below  the 

ordinary  jurisdiction  of  the  court. 
498  *Per.  Cur.  This  court  has  no  ju- 
risdiction of  the  appeal.  For  the  ap- 
pellant appeals  from  the  refusal  of  the 
District  Court,  to  enter  judgment,  for  the 
amount  of  the  verdict ;  which  verdict  is  for 
less  money,  than  the  law  allows  appeals  to 
his  court  for ;  and  therefore,  as  the  very 
sum,  which  he  asks  this  court,  in  the  first 
instance,  to  give  him  judgment  for,  is  be- 
low our  jurisdiction,  the  appeal  must  be 
dismissed. 

Herbert  v.  Alexander. 

[October  Term.  1800.] 

AttiMney  and  Client. $— What  agreement  of  an  attor- 
ney will  bind  his  client 

*Appellste    Court— Jufifldtctloii— Matter  In   Contro. 

veny.— The  principal  case  is  cited  in  Rymer  v. 
Hawkins,  18  W.  Va.  316;  Lewis  v.  "Long,  S  Manf.  146, 
I5d:  Cooper  v.  Saunders,  1  H.  &  M.  421 ;  Buckner  v. 
tfetz.  77  Va.  124.  See  monosrraphic  note  on  "i^p- 
peals." 

It  was  held  in  Cooke  v.  Piles,  2  Munf.  151,  citinff 
the  principal  case,  that  where  a  complainant  is 
appellant  from  a  superior  coart  of  chancery,  the 
roQrt  of  appeals  has  no  jurisdiction,  unless  the  sub- 
'eci  in  controversy  be  a  freehold  or  franchise,  or 
amount  to  one  hundred  and  fifty  dollars,  exclusive 
of  all  costs,  incident  to  the  ori^nal  judsrment,  or 
arUingr  from  injunction  or  appeals,  subsequent 
thereto. 

-^^Saaie— Costs.— Wherever  an  appeal  is  dismissed  as 
im providently  allowed,  or  a  supersedeas  quashed 
as  im  providently  awarded,  the  court  has  always 
refused  to  jrive  costs  to  the  party  preval  liner.  Ay  res 
7.  Lewellln,  3  Leiffh  616,  citlnfir  the  principal  case: 
Clarke  v.  Conn,  1  Munf.  160;  Lewis  v.  Lonfir.  3  Munf. 
1%:  Hntchinson  v.  Kellam.  8  Munf.  202;  Sklpwith  v. 
Vonnfir.  5  Mnnf.  276:  Rootes  v.  HoUiday,  4  Munf.  S28; 
Miller  V.  Blannerhassett,  6  Munf.  197;  Thomson  v. 
Exans.  6Munf.  307;  Ashby  v.  Klfirer.  3  Rand.  165. 

^Attorney  and  Clleat— Rlsht  of  Attorney  to  Release 
Clleot*s  interest*.— The  principal  case  is  cited  in 
Gregory  t.  Marks.  1  Rand.  383.  for  the  qua  re:  Is  it 
competent  for  an  attorney  to  waive  or  release  the 
interests  of  Ijis  clients,  insisted  upon  in  their  answer, 
more  especially  of  a  feme  covert,  and  she  an  infant? 

See  renerally,  monocrraphic  noU  on  "Attorney  and 


Alexander  brought  an  action  on  the  case 
against  Herbert  in  the  District  Court,  and 
declared,  that  whereas  sometime  in  the  year 
178  an  action  of  ejectment  was  instituted 
in  the  General  County  by  Charles  Alexander 
against  William  Bryan,  Benjamin  Vanpett 
and  Charles  Curtis  lessees  and  tenants  of 
the  said  Herbert;  and  whereas  the  said 
Herbert  employed  Edmund  Randolph  attor- 
ney at  law,  then  practicing  in  the  General 
Court,  to  defend  the  said  action  of  eject' 
ment  on  behalf  of  himself  and  the  said 
tenants,  by  virtue  of  which  authority,  and 
with  the  consent  of  the  said  William  Her- 
bert, he  the  said  Eklmund  Randolph  on  the 
day  of  178  then  and  there  agreed 
with  the  said  Charles  Alexander,  that  if 
judgment  should  be  rendered  in  favor  of 
the  plaintiff  in  the  said  ejectment,  it  should 
be  entered  against  the  said  William  Herbert 
and  Dennis  Ramsay  for  their  respective 
tenants,  and  averred  that  the  said  Bryan, 
Vanpett  and  Curtis  were  the  tenants  of 
Herbert,  and  that  judgment  was  rendered 
in  favor  of  the  plaintiffs  for  the  lands  and 
his  costs ;  by  reason  whereof  Herbert 
499  became  liable  to  *pay  to  the  plaintiff 
the  costs :  and  being  so  liable  assumed 
upon  himself  and  promised  to  pay  &c.  with 
an  averment  of  the  amount  of  the  costs. 

There  was  another  count  to  the  same 
effect.  The  defendant  plead  non  assumpsit ; 
and  the  plaintiff  took  issue. 

Upon  the  trial  of  the  cause  the  defendant 
filed  a  bill  of  exceptions,  to  the  Courts  opin- 
ion, stating,  that  the  plaintiff  offered  in 
evidence  a  copy  of  the  declaration  in  eject- 
ment, and  various  steps  in  the  cause  (set- 
ting them  forth;)  and  stating  also,  that 
the  plaintiff  proved  by  sundry  witnesses, 
that  Charles  Little  and  the  defendant  em- 
ployed £klmund  Randolph  to  defend  the 
suit,  and  paid  the  costs;  and  that  Herbert, 
as  guardian  of  his  son  John  Herbert,  re- 
ceived some  rents  from  the  tenants,  and 
had  the  charge  of  some  slaves  on  the  land, 
and  claimed  the  said  land  as  guardian  of 
his  said  son ;  and  that  wood  was  cut  off  the 
land  and  carried  to  Herbert.  That  it  was 
also  proved  that  the  tenants  had  moved  off 
the  land  before  the  trial  of  the  ejectment ; 
and  some  of  them  cotnplained  that  they 
were  itiade  defendants.  That  the  plaintiff 
also  produced  a  writing  signed  by  Ekimund 
Randolph  attorney  employed  as  aforesaid, 
to  defend  said  suit  in  these  words: 

**  Alexander  v.  Vanpett  &c.  should  judg- 
ment be  rendered  in  favor  of  the  plaintiffs, 
it  shall  be  entered  v.  William  Herbert  and 
Dennis  Ramsay  for  their  respective  tenants. 

Edm.  Randolph." 

That  this  was  signed  previous  to  the  trial 
of  the  said  ejectment.  It  likewise  set  forth 
an  execution  against  the  tenants  for  the 
costs,  which  was  returned  no  effects.     That 

Client"  apt^ended  to  Johnson  v.  Gibbons,  27  Gratt. 
(SS2. 
Landlord  and  Tenant-  Right  of  Landlord  to  Defend.  — 

It  was  held  In  Hanks  v.  Price.  32  Gratt.  107,  that  In 
an  action  of  ejectment,  brought  asrainst  the  person 
in  possession,  the  landlord  of  such  person  may  come 
in  and  be  allowed  to  defend  the  action  nnder  sec.  5, 
ch.  131.  Code  of  1873.  whether  the  actual  relation  of 
lessor  and  lessee  exists  between  them  or  not.  The 
court,  on  pagre  109  of  this  cSise,  said:  "In  Herbert  r. 
Alexander,  2  Call  498,  decided  lonsr  anterior  to  our 
statute,  the  risrht  of  the  landlord  to  be  made  defend- 
ant was  fully  recoirnlzed  by  this  court" 
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the  defendant  prayed  the  opinion  of  the 
Court,  whether  the  said  writing  was  bind- 
ing on  the  defendant  William  Herbert? 
And  whether,  he  the  said  William  Herbert 
is  chargeable  with  the  costs  of  the  eject- 
ment under  the  foregoing  circumstances, 
in  this  action? 

500  *That    the    court    was   of   opinion, 
that  the  said  writing  was  binding  on 

the  said  William  Herbert,  as  being  ex- 
ecuted by  the  said  Edmund  Randolph,  in 
the  line  of  his  duty,  to  enable  the  parties 
interested  in  the  title  of  the  said  land  then 
in  question  to  have  a  fair  trial;  although 
it  was  proved  that  the  said  William  Herbert 
the  defendant  was  not  present  at  the  time 
the  said  engagement  was  entered  into,  and 
it  was  not  proved  that  the  said  William 
Herbert  the  defendant  either  verbally,  or 
by  writing,  ever  authorized  the  said  BM- 
mund  Randolph  to  enter  into  such  engage- 
ment. 

It  appears  by  the  proceedings  in  the  eject- 
ment, as  !f  the  declaration  (which  is  in  the 
name  of  Timothy  Goodtitle,  on  the  demise 
of  the  plaintiff  Charles  Alexander)  had  been 
originally  filled  up  against  Bryan,  Vanpett, 
Curtis  and  Railings  the  tenants  in  posses- 
sion. After  which  the  names  of  Lirtle  and 
Herbert  seem  to  have  been  inserted.  The 
tenants  names  those  of  Wronghead  the 
casual  ejector  of  Little  and  Herbert  then 
appear  to  have  been  erased,  and  the  names 
of  the  tenants  only  inserted.  Not  guilty  is 
put  at  the  foot  of  the  declaration ;  and  Mason 
added  for  the  plaintiff  and  Randolph  for 
the  defendant.  It  appears  to  have  been 
once  indorsed  Alexander  v.  Wronghead, 
Little  Ac.  but  the  words,  Wronghead,  Lit- 
tle Ac.  are  erased ;  and  the  words,  Bryan  & 
al.,  inserted.  On  the  24th  of  April  1783. 
The  suit  after  various  continuances  appears 
to  have  stood  in  the  name  of  Timothy 
Goodtitle  against  Francis  Wronghead;  and 
upon  that  day.  Little  and  Herbert  were,  on 
their  motion,  made  defendants,  and  by  Ed- 
mund Randolph,  their  attorney,  plead  the 
general  issue  Ac.  In  October  1783,  the 
tenants,  with  the  consent  of  the  plaintiff, 
were  again  admitted  defendants,  in  the 
room  of  Little  and  Herbert ;  and  by  Ran- 
dolph their  attorney  plead  the  general  issue 
Ac. 

501  *The  jury  found  a  verdict,   and  the 
court  gave  judgment  for  the  plaintiff. 

From  which  judgment  Herbert  appealed  to 
this  court. 

Randolph  for  the  appellant.  The  dis- 
tinction is  between  an  act  collateral  to,  and 
one  which  is  directly  within  the  duty  of 
the  attorney.  3  Vin.  ab.  304.  The  last  is 
binding  on  the  client,  but  not  the  former ; 
and  here  the  agreement  was  entirely  col- 
lateral. 

Call  contra.  The  agreement  was  not  col- 
lateral, but  directly  within  the  attornies 
duty ;  and  if  a  rule  of  consolidation  had 
been  applied  for,  it  would  have  been 
granted,  as  all  the  suits  were  relative  to 
the  same  object,  and  depended  on  the  same 
title.  The  application  was  probably  dis- 
pensed with,  for  the  sake  of  convenience, 
amongst  the  counsel ;  and  therefore  it  ought 
to  be  obligatory  on  their  clients.  The  rec- 
ord clearly  proves,    that     he   was  Herbert's 


attorney;  and  therefore  had  authority  to 
consent  for  him. 

Cur.  adv.  vult. 

ROANEt  Judge.  The  decision  of  this 
case  turns  upon  the  power  of  the  attorney 
to  bind  the  appellant,  by  the  agreement 
stated  in  the  bill  of  exceptions. 

It  states,  that  a  declaration,  in  ejectment, 
was  served  upon  all  the  tenants  in  posses- 
sion ;  that,  in  April  1783,  Herbert  and  Little 
were  made  defendants,  on  their  motion; 
and  that,  in  October  1783,  the  tenants  were 
made  defendants,  with  consent  of  the 
plaintiff,  in  the  room  of  Little  and  Herbert. 

This  last  order  is  not  stated,  to  have  been 
made,  on  the  motion  of  the  tenants;  but, 
however  the  case  may  stand,  as  to  the  lia- 
bility of  the  defendants,  who  are  made  so, 
without  their  own  application,  this  order 
clearly  discharged  the  appellant  as  a  de- 
fendant. 

502  *The  tenants  in  possession  are    the 
proper,  if  not  the   natural  defendants 

to  an  ejectment;  although  the  landlord  has 
a  right  to  be  made  a  defendant,  through 
fear  that  he  may  be  injured,  by  a  combina- 
tion between  the  plaintiff  and  his  tenant; 
but  he  may  waive  this  right,  or  having 
asserted  it,  he  may  relinquish  it,  by  consent 
of  the  plaintiff. 

The  question  then  is,  whether,  after  the 
order  of  October  1783,  the  attorney  was  the 
appellants  attorney,  so  as  to  subject  him  to 
costs  of  the  suit?  And  I  presume  he  was 
not.  He  was  the  attorney  of  the  then  de- 
fendants. The  direct  end  of  his  functions, 
as  such,  was  to  finish  the  suit,  between 
the  real  parties  to  it;  and  it  was  certainly 
collateral  to  that  end,  to  bring  in  another 
person,  as  a  defendant;  and  subject  him  to 
costs,  who  had  been  discharged  by  consent 
of  the  plaintiff. 

The  authorities,  cited  by  the  appellants 
counsel,  shew,  that  the  powers  of  an  attor- 
ney do  not  extend  to  this  collateral  matter. 

The  bill  of  exceptions  states,  that  the  ap- 
pellant employed  Mr.  Randolph,  and  paid 
the  costs  of  the  tenants;  but  this  is  the 
mere  common  case  of  one  man  (perhaps 
ultimately  interested)  defending  a  suit  in 
behalf  of  another :  His  acting,  however, 
being  merely  voluntary ;  and  the  attorney, 
employed  by  him,  being  the  attorney  of  the 
party  to  the  suit,  and  not  his  attorney. 

It  is  stated,  in  the  bill  of  exceptions,  that 
the  defendants  had  moved  away,  before  the 
trial ;  but  it  is  not  stated,  that  this  removal 
had  taken  place  before  the  agreement, 
made,  by  the  attorney.  So  that  it  may  be, 
that  the  appellant,  who  had  been  discharged 
by  consent  of  the  plaintiff,  was  again  sub- 
jected, as  defendant;  when  the  real  defend- 
ants were  on  the  premises,  and  responsible 
persons. 

Upon  the  whole   case,    although    perhaps 

justice  would  be  promoted  and   circuity   of 

action    avoided    by   holding    the   appellant 

liable,    yet    it    cannot    be    done,    without 

infringing     the    principles    of    law, 

503  *and  establishing   a    dangerous    pre- 
cedent.    Therefore  I  think   the  judg-- 

ment  ought  to  be  reversed. 

FLEMING,  Judge.  If  the  agreement  was 
binding,  at  all,  the  plaintiff  should  have 
had  his  judgment  so  entered  up,  and  not 
have   put   the  appellant,  unnecessarily,  to 
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the  costs  of  another  suit,  about  it.  But  it 
certainly  would  be  an  extremely  dangerous 
principle  to  lay  down,  that  the  agreement 
of  an  attorney,  in  a  suit  between  other 
persons,  should  bind  a  man  not  before  the 
court,  without  his  consent  or  knowledge.  I 
cannot  bring  my  mind  to  assent  to  such  a 
proposition.  Besides  it  appears,  to  me,  that 
the  plaintiff,  by  taking  his  judgment 
against  the  tenants,  and  pursuing  them, 
with  an  execution,  waived  the  benefit  of 
the  promise,  if  it  ever  was  binding  upon 
the  defendant.  Upon  the  whole,  I  think  the 
judgment  is  erroneous,  and  ought  to  be 
reversed. 

CARRINGTON,  Judge.  Concurred,  that 
the  judgment  ought  to  be  reversed. 

LYONS,  Judge.  It  is  extremely  probable, 
that  the  attorney  was  authorized  by  the  de- 
fendant to  make  the  agreement;  but  as  no 
such  authority  specially  appears  of  record, 
the  question  is,  whether  the  agreement 
binds  the  defendant,  who  was  no  party  to 
the  suit? 

An  attorney  at  law  only  represents  the 
plaintiff  or  defendant  in  court,  to  do  such 
acts  as  the  plaintiff  or  defendant,  if  in 
court,  might  do.  himself;  but  he  has  no 
right  to  enter  into  private  or  executory 
contracts.  Such  a  dangerous  power  ought 
not  to  be  implied;  especially  against  a 
stranger  to  the  suit,  who  had  no  occasion 
for  an  attorney  to  represent  him  in  it.  For 
if  so,  he  might  subject  any  person  he 
pleased  (although  such  person  was  no  party 
to  the  suit)  to  payment  of  the  debt,  dam- 
ages and  costs :  Which  would  be  intolerable. 
I  am  therefore  of  opinion,  that  the  di- 
rection, given  by  the  District  Judge, 
504  was  wrong;  and  consequently  *that 
the  judgment  ought  to  be  reversed,  and 
a  new  trial  awarded. 

PENDLETON,  President.  It  appears  by 
the  record  that  the  Judge  directed  the  jury, 
on  the  motion  of  the  plaintiff,  that  Mr. 
Randolphs  agreement  was  binding  on  his 
client  Herbert,  as  being  within  the  line  of 
his  duty,  to  enable  the  parties  interested 
in  the  title  to  have  a  fair  trial ;  although  it 
was  proved  that  Herbert  was  not  present  at 
the  time,  and  it  was  not  proved  that  he 
ever,  verbally  or  by  writing,  authorized 
Mr.  Randolph  to  enter  into  such  engage- 
ment. 

And  the  question  is,  whether  this  was  a 
misdirection? 

For  although  I  am  satisfied,  that  the  jury 
might  fairly  have  presumed  Herbert's  con- 
sent either  previous  or  subsequent,  yet  since 
they  might  have  been  influenced  by  the 
direction,  if  that  was  wrong,  there  should 
be  a  new  trial. 

To  come  to  the  real  question,  it  is  neces- 
sary to  establish  some  positions,  which  ap- 
pear to  me  to  have  influence. 

1.  That  although  in  ejectments  tenants 
are  made  defendants,  and  in  subsequent 
suits  for  mesne  profits  are,  in  some  in- 
stances, considered  as  defendants,  yet  the 
landlord,  whose  title  is  controverted,  is  in 
fact  the  real  and  essential  party ;  and  ought 
in  justice  to  pay  the  costs  of  the  contest, 
if  they  fail. 

2.  Ejectments,  although  possessory  ac- 
tions, are  used  to  try  titles;  and  being 
compounded  of  fiction,  the   proceedings  are 


more  under  the  power  of  the  Court  than  or- 
dinary cases ;  and  that  they  may,  pending 
the  suit,  judge  of  the  admission,  or  change 
of  defendants,  as  may  appear  necessary  to 
justice,  and  a  fair  trial ;  that,  but  for  this 
agreement,  Alexander  might,  in  1786,  have 
moved  that  Herbert  should  be  restored  as 
defendant,  shewing  that  he  was  deceived 
into  a  consent  to  change  him. 

505  *This  answers  the  objection  for  want 
of  consideration ;  since,  although  the 

promise  might  not  import  gain  to  the 
promissor,  yet  if  the  other  was  induced  by 
it,  to  waive  any  advantage  he  might  have 
had,  it  is  a  good  consideration. 

3.  That  the  agreement  was  not  unjust  or 
unreasonable.  It  was  Herbert's  title  that 
was  to  be  controverted ;  and  the  expense 
should  in  justice  fall  upon  him.  He  em- 
ploys Mr.  Randolph  to  defend  the  suit,  is 
entered  as  defendant,  and  although  others 
were  afterwards  entered  (probably  without 
their  consent,  for  it  is  proved  they  com- 
plained of  it,)  yet  it  appears  that  he  con- 
tinued to  act  as  the  real  defendant  by  paying 
their  costs  throughout ;  although  the  cause 
was  not  tried  'till  1793,  seven  years  after 
this  agreement.  Circumstances  of  impor- 
tant consideration,  in  this  liberal  action  on 
the  case. 

It  is  asked  why  the  judgment  was  not  en- 
tered against  the  defendant? 

I  can  assign  the  reason ;— It  might  pro- 
ceed from  inattention ;  or  from  a  confidence 
in  the  honor  of  the  defendant ;  which  might 
induce  the  plaintiff  to  suppose  that  it  was 
unnecessary.  However,  that  it  was  not 
done,  is  the  breach,  which  the  plaintiff 
complains  of. 

The  defendant  was  not  present,  and  no 
special  power  appears  to  have  been  given 
to  Mr.  Randolph  to  make  the  agreement : 
Which  comes  to  the  question,  whether  it  is 
binding  on  the  defendant,  as  a  client,  un- 
der his  general  authority? 

When  a  man  employs  an  attorney  to  de- 
fend a  suit,  he  confides  to  him  a  power  to 
judge  of,  and  pursue  the  modes  of  defence 
throughout,  and  is  bound  by  what  the  at- 
torney does  in  the  progress  of  that  suit,  so 
as  it  be  confined  to  fair  proceedings  and  not 
foreign  to  the  defence  of  the  suit ;  thus  the 
attornies  consent,  to  stand  to  an  arbitra- 
tion, will  bind  his  client.  1  Bac.  ab.  (new 
edit.)  292. 

506  *To  the   present    point,    a    case    is 
there   cited,    from    Salk.    86,    which 

seems  to  apply. 

In  that  case,  the  attorney  agreed  to  waive 
a  judgment  obtained  by  his  client,  for  want 
of  the  defendants  joining  issue,  on  a  repli- 
cation to  the  plea  of  the  statute  of  limita- 
tions, and  to  accept  the  issue.  On  a  motion 
to  compel  him  to  accept  it,  it  was  opposed, 
because  the  plea  was  a  hard  one,  and  the 
client  having  notice  of  the  advantage,  or- 
dered the  attorney  to  insist  upon  it.  The 
court  said  as  it  was  a  hard  plea,  they  would 
not  have  compelled  him,  if  he  had  not  con- 
sented to  waive  the  advantage;  but  now 
they  would  hold  him  to  his  consent :  And  as 
for  the  client,  he  was  bound  by  the  consent 
of  his  attorney,  and  they  could  take  no 
notice  of  him. 

Here  the  attorney  waived,  in  effect,  the 
change  of  others  as  defendants,  and  agreed 
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lo  restore  Herbert  his  only  client,   and  the 
Teal  person   interested,  to   his  original  lia- 

hilitr. 

All  which  was  fair;  and  within  his  power, 
&«  attoniej.  Therefore  I  think  the  judg- 
mesit  shonld  be  a£5rmed.  But  as  a  majority 
of  tbe  conrt  are  of  a  different  opinion,  it 
iBcst  be  reversed  with  costs. 

The  judgment  was  as  follows : 

**Tbe  court  is  of  opinion,  that  the  said 
judgment  is  erroneous  in  this,  that  the  said 
ooort  misdirected  the  jury,  respecting  the 
writing  in  the  bill  of  exceptions  stated  to 
hare  been  signed  by  Edmund  Randolph : 
Therefore  it  is  considered  that  the  same  be 
lerersed  &c.  And  it  is  ordered,  that  the 
jurors  verdict  be  set  aside,  and  that  a  new 
trial  be  had  in  the  cause." 


507  *Home  v.  Richards. 

[October  Term,  1800.] 

AMwUftte    Practice  — nilto— When    Appellate    Court 
will    Not     Reverse   Decree   EstaUlshliii:    3ite.«  — 

Where  In  a  petition  for  a  mill  the  witnesses  are 
divided  whether  It  will  be  Injurious  or  not,  and 
the  County  Court  and  District  Court  both  decide 
that  it  will  not,  this  court  will  afQrm  the  judcrment. 

PENDI^ETON,  President.  Home  and 
Richards  was  thought  to  have  been  settled 
by  the  former  decision ;  but  the  party'  de- 
sired to  be  heard  on  evidence ;  and  the  only 
question  now  is,  whether  the  mill  is  inju- 
rious. The  witnesses  are  divided ;  and  the 
County  Court  and  District  Court  sitting  in 
the  neighbourhood  have  both  decided  that  it 
was  not.  The  judgment  of  the  District 
Court  must  therefore  be  affirmed. 

Judgment  Affirmed. 


Downman&  al.  Exrs.  of  Downmanv. 
Downman  &al. 

(October  Term,  1800.] 

Portbconlnff  Bonds-^OMIgors— Estoppel,  t— In  a  mo- 
tion on  a  forthcomings  bond,  the  defendant  not  al- 
lowed to  prove,  that  the  execution  Issued  against 
another  person  of  the  same  name  who  is  now 
dead. 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  upon  a  forthcoming  bond 
given  to  the  plaintiffs,  by  Rawleigh  Down- 
man,  George  Glascock  and  William  Down- 
man,  upon  an  execution  sued  out  by  the 
plaintiffs  against  Rawleigh  Downman  and 
George  Glascock.     The  motion   was   made 

•mils  and  Mllldams.— See  monographic  note  on 
"Ml  11m  and  MiUdams"  appended  to  Calhoun  v. 
Palmer.  BGratt.  88. 

Appellate  Practice— When  Decree  of  Lower  Court 
Win  Not  Be  Reversed. -In  Coleman  v.  Moody,  4  H.  & 
M.  IH,  JiTixiE  R(>ANB.said:  "lam  of  opinion  that  the 
apiN'llee  ouirht  to  have  leave  to  raise  his  dam  ac- 
curdlnif  to  tbe  prayer  of  his  petition.  If.  however, 
the  tcHtimony  were  doubtful.  I  should  certainly 
rfhpcrt  the  concurring:  judgments  of  the  county 
an<l  district  courts,  tribunals  sitting^  in  the  neig-h- 
)x>urh(K>d.  as  was  done  by  this  court  in  the  case  of 
//omr  r.  HichanU,  2  (fallftOl."  See.  cltinff  the  princi- 
pal <Mst*  on  this  subject.  Brujfh  v.  Shanks.  5  Leigh 
<JiW;  h<*lgtcm  v.  Maury.  76  Va.  874.  See  also.  Atkinson 
V.  Hall.  6  Hand.  44«:  monographic  notion  "Appeals." 

1  Bonds    Obllffors— Efltoppel.- In   Shaw   v.    McCul- 

lougU.  a  W.  Va.  261.  It  Is  said:  "The  obligors  having 

y<*iuntarlly   executed    the  bond.  I  think  they  are 

priTiudcd  and  estopped  from  all  inquiry  as  to  the 

rfKOlitrlty  and  validity  of  the  levy  of  the  execution 

uiMiii  whlfh  it  was  taken,  and  that  the  circuit  court 

did  lioi  <Tr  in  rendering  the  judgment  complained 

"«♦,     Jhntnmnn,    Kx'or  r.  Downman.  2  Call  426;  Carper 

'  (HlxTH  V.  MrUowell.  5  Oratt.  212:  Cox  and  Others 

MiiaNM  Adm'x.  0  Crratt.  S12:  Cecil  v.  Early  and 

-•.  lOCiratt.  108:  1  Oreenl.  Ev.  $$  22,26;  4  Kent 

V."    .Sec  monographic  notf  on  "Bonds"  ap- 

U*  Ward  V.  Churn,  18  Gratt.  801. 


against  Rawleigh  Downman,  George  Glas- 
cock and  William  Downman. 

Upon  the  trial  of  the  motion,  the  defend- 
ant George  Glascock  filed  a  bill  of  excep- 
tions stating,  that  he  moved  the  Court  to 
admit  evidence  to  establish,  that  the  origi- 
nal judgment  was  obtained  against  Raw- 
leigh Downman  and  George  Glascock 
deceased,  (and  not  the  present  de- 
508  fendant)  *who  was  bail  for  the  ap- 
pearance of  the  said  Downman  at  the 
suit  of  the  plaintiffs,  and  that  the  execution 
was  levied  on  the  property  of  George  Glas- 
cock, the  present  defendant,  and  not  the 
property  of  George  Glascock  deceased:  To 
which  the  plaintiffs  counsel  objected;  and 
that  the  Court  sustained  the  objection." 

The  District  Court  gave  judgment  for  the 
plaintiffs  against  all  the  defendants;  and 
thereupon  Glascock  appealed   to  this  Court. 

Per  Cur.  Affirm  the  judgment  of  the 
District  Court. 

Judgment  Affirmed. 


Alexander  v.  Herbert. 

f  October  Term,  1800.] 

EJectneot  — Judflrment— When  TrespaM  May  Be 
Broaffbt*— After  jndfirment  for  the  plaintiff  in 
ejectment,  trespass  does  not  lie  against  one.  wbo 
was  no  party  to  the  suit,  without  proving  an 
actual  trespass. 

Alexander  brought  trespass  quare  clausum 
f regit  against  Herbert,  in  the  District 
Court.  The  defendant  pleaded  not  guilty; 
and  the  act  of  limitations.     Issue. 

Upon  the  trial  of  the  cause,    the  plaintifif 
filed  a  bill  of  exceptions  stating,   that   the 
defendant  offered  in  evidence  a  case  agreed 
or  special  verdict,  in  a  suit  between  Charles 
Alexander  plaintiff,  and  Vanpett   &c.   ten- 
ants  of   Carlyle    defendants,    relative  to  a 
tract  of  land,    (setting   it   forth,)    together 
with  the   judgment   of   the  General  Court, 
and    Court   of  Appeals  thereupon.     Also  a 
copy  of  a  consent  rule  in  the  General  Court, 
that   the    suit   of   Goodtitle   v.    Bryan  and 
others, t  should  await   the   decision    of   the 
other.     Likewise  a  copy  of  the  proceedings 
in  the  suit  of  Goodtitle  v.  Bryan  and 
509      ^others ;  and  of  the  agreement  of  Ed- 
mund Randolph. t    That  in  case  judfir- 
ment  should  be  rendered  for  the  plaintiff,  it 
should    be    rendered    against   Herbert  and 
Ramsay  for  their  respective  tenants.     That 
the  plaintiff   also    proved,    by    parol    testi- 
mony,   that    Randolph    was    employed    by 
Little  for  himself   and   Herbert,    to  defend 
the  titles  as  well  of   such    of   the    said   de- 
fendants   in    the    said   ejectments   as  were 
tenants  to  Carlisle  Fairfax  Whiting,  an  in- 
fant, whose  guardian  Little  was,  as  of  such 
of  them  as  were  tenants   to   John    Herbert 
an     infant,    whose    father    and     guardian 
the  defendant  William  Herbert  was.     That 
the  defendant  objected,    to   all    which   evi- 
dence, and  the  court  were  of  opinion,  that 
it  ought  not  to  be  admitted. 

There  was  a  verdict  and  judgment  for  the 
defendant,  and  from  that  judgment  Alex- 
ander appealed  to  this  Court. 

Call  for  the  appellant.  If  there  be  judg- 
ment against  the  casual   ejector,    trespass 

♦The    principal   case  is  cited   in  Hutchinson   v. 
Kellam,  3  Munf.  211. 
tVid.  Ante  4fla 
tAnte  499. 
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lies  against  the  owner,  although  not  named 
in  the  record  of  the  judgment  against  the 
casual  ejector.  2  Wils.  115 :  and  this  is 
substantially  the  same  thing,  as  the  record 
shews,  that  Herbert  was  really  the  true  de- 
fendant; and  perhaps  this  evidence  was 
only  intended  as  an  inducement  to  the  proof 
of  the  trespass,  as  the  bill  of  the  exceptions 
does  not  state  the  whole  evidence. 

Randolph  contra.  There  is  nothing  to 
shew,  that  any  trespass  was  committed; 
and  if  it  was  intended  as  inducement  only, 
the  other  side  should  have  shewn  it.  Her- 
bert was  no  party  to  the  suit.  For  the 
agreement  of  the  attorney  was  not  applica- 
ble to  the  case ;  and  therefore  the  whole 
evidence  was  irrelevant,  and  properly  re- 
jected. 

Cur.  adv.  vult. 

PENDLETON,  President.  There  is  some 
difference  amongst  the  Judges  in 
510  their  reason,  but  *they  all  unani- 
mously agree  that  the  judgment  should 
be  affirmed.  

Branch  &  al.  v.  The  Commonwealth. 

[October  Term,  1800.] 
Sherifftf  Bonds— Taken  under  Bzplred  Statute— Bffect 

asto5aretles.*-Bondfflvenby  a  sheriff,  throagrh 
mistake,  for  the  taxes  imposed  under  an  expired 
law,  will  not  bind  the  secarities,  for  those  of  the 
true  year. 

Sflme- Sane— Remedy  of  Commonwealth.— But  the 
common  weal  til's  remedy  Is  by  action  ag-ainst  the 
sheriff. 

Sane— Payment  — Qu»re.  — If  a  sheriff's  bond  di- 
rected to  be  paid  to  tbe  treasurer;  is  rood,  if  made 
payable  to  the  Governor? 

5anM— Same— Same.— Also,  if  tbe  sum  doe  from  the 
sheriff  was  payable  in  facilities,  the  jury  may 
not  consider  the  value  of  the  certificates,  at 
the  time  they  ousrlit  to  have  been  paid?  and 
whether  to  allow  tbe  15  per  cent  riven  on  motion, 
or  may  not  judsre  they  are  boand  of  tbe  real 
damage? 

The  plaintiffs  became  security  for  one 
Benjamin  Branch,  sheriff  of  the  county  of 
Chesterfield,  in  a  bond  in  the  following 
words : 

'*Know  all  men  by  these  presents,  that 
we  Benjamin  Branch  sen.  Benjamin  Branch 
jr.  and  Edward  Branch  are  held  and  firmly 
bound  unto  Benjamin  Harrison  Esqr.  Gov- 
ernor of  this  Commonwealth,  in  the  sum  of 
ten  thousand  pounds  current  money  of  Vir- 
ginia, to  be  paid  to  the  said  Benjamin  Har- 
rison Esqr.,  or  to  his  successor  or  successors 
for  the  use  of  the  said  Commonwealth  to  the 
payment  whereof,  well  and  truly  to  be 
mtde,  we  bind  ourselves  jointly  and  sever- 
ally our  joint  and  several  heirs,  executors 
and  administrators,  jointly  and  severally, 
firmly  by  these  presents,  sealed  with  our 
seals  and  dated  this  5th  day  of  November 
1784. 

**The  condition  of  the  above  obligation  is 
such,  that  if  the  said  Benjamin  Branch 
sen.  Gent,  sheriff  of  the  county  of  Chester- 
field do  and  shall,  truly  and  faithfully  col- 
lect pay  and  account  for  all  taxes,  imposed 
in  his  said  county,  by  virtue  of  an  act  of 
Assembly  entitled  an  act  for  calling  in, 
and  redeeming  certain  certificates,  then 
the  above  obligation  to  be  void  otherwise 
to  remain    in    full  force  and  virtue."     On 


*Sherlfrs  Bonda.— See  principal  case  cited  in  Cragr- 
hill  V.  Pasre,  2  H.  &  M.  466,  467;  Winslow  v. -Com..  2 
fi  &  M.  464.  4«e:  Montellh  v.  Com.,  15  Gratt.  186: 
GlDHon  V.  Beckham.  16  Gratt  33a  See  monographic 
^  on  "Official  Bonds''  appended  to  Sanffster  v. 
Com.,  17  Gratt  1E4. 


this  bond  suit  was  brought  in  the   name  of 
Edmund  Randolph  Governor  and  suc- 

511  cesser   of   Patrick  *Henry    who    was 
successor   of    Benjamin   Harrison    in 

the  General  Court  in  March  1787,  for 
the  use  of  the  Commonwealth  against  the 
plaintiffs  only  without  the  principal.  The 
declaration  set  *  out  the  condition,  and 
charged  the  breach  in  the  words  of  the  con- 
dition. In  June  term  1797  the  securities 
(who  alone  were  sued)  pleaded  conditions 
performed,  on  which  plea  the  Attorney 
General  took  issue.  The  jury  found  a  ver- 
dict for  ;f  3193.  19.  7. ;  and  the  General  Court 
gave  judgment,  for  the  same,  with  costs: 
To  which  judgment  Branch  obtained  a  writ 
of  supersedeas  from  this  Court. 

PENDLETON,  President.  A.  suit  is 
brought  in  the  General  Court,  by  BMmund 
Randolph,  as  Governor  and  successor  to 
Benjamin  Harrison,  on  a  bond  entered  into 
by  Benjamin  Branch,  as.  sheriff  of  the 
county  of  Chesterfield,  with  the  defendants 
as  his  sureties,  dated  November  5th  1784 
and  payable  to  Mr.  Harrison,  as  Governor, 
and  his  successors,  for  the  use  of  the  Com- 
monwealth. 

The  declaration  states  the  bond  and  con- 
dition, which  is,  that  the  sheriff  '  *ahall 
faithfully  collect,  account  for  and  pay  the 
taxes  imposed  in  his  county,  by  virtue  of 
an  act  of  Assembly  entitled  An  act  for 
calling  in  and  redeeming  certain  certifi- 
cates;" and  the  breach  assigned  is,  that  he 
had  not  collected,  accounted  for  and  paid 
the  taxes  imposed  in  his  county,  by  virtue 
of  that  act. 

On  the  plea  of  conditions  performed,  and 
a  general  replication,  the  jury  find,  that 
Edward  Branch  senr.  had  not  performed 
the  condition  of  the  bond,  in  the  declara- 
tion mentioned,  but  had  broken  the  same, 
as  in  the  declaration  is  assigned ;  and  they 
assess  the  damages  to  ;f3193.  19.  7.  For 
which  a  judgment  is  entered;  and  to  that 
judgment,  the  writ  of  supersedeas  has  been 
awarded. 

In    the    record    there   is   an    account,    in 

which  the  securities   are    made   debtors    to 

the  Commonwealth   for   the  amount  of  the 

certificate    tax    of   1785;  and   after  giving 

credit  for  commissions  and  payments 

512  into  Mhe  treasury,  a  balance  is  stated 
of  ;f2777.  7.  6.  on  which    15   per  cent 

damages  are  charged,  and  £50,  added,  with- 
out mentioning  for  what ;  making  together 
the  before  mentioned  sum  of  £3>193,  19.  7., 
the  amount  of  the  verdict. 

The  first  objection  made  to  this  judgment 
is,  that  the  bond  is  payable  to  the  Governor 
instead  of  the  Treasurer;  to  whom  the  act 
of  Assembly  directed  the  bond  to  be  made 
payable:  This  objection,  with  its  conse- 
quences, the  Court  thought  it  unnecessary 
to  consider;  since  a  more  material  objection 
to  the  bond  occurs,  and  which  was  the 
ground  for  awarding  the  supersedeas. 

The  title   of   the  act,    referred    to  in  the 
condition  is.  An  act  for  calling   in  and  re- 
deeming certain  certificates.     And  the  only 
act,  we  find  with  that  title,  passed  in  May 
1782:  Which    imposed   taxes  to  be  coUe'**-^ 
in  1783  only ;  and  was  not  a  continuin 
In  May  1784,  an    act    passed,    entitl 
act  to  revive  and  amend  an   act  enti 
act  for  calling   in    and    redeeming 
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as  if  such  slave  or  slaves  were  a  chattel ; 
and  no  remainder  of  any  slave  or  slaves 
shall  or  maj  be  limited  by  any  deed,  or  the 
last  will  and  testament  in  writing,  of  any 
person  whatsoever,  otherwise  than  the  re- 
mainder of  a  chattel  personal,  by  the  rules 
of  the  common  law,  can  or  may  be  limited, 
except  in  the  manner  herein  after  mentioned 
and  directed. 

**IV.  And  that  where  any  slave  or  slaves 
have  been  or  shall  be  conveyed,  given,  or 
bequeathed,  or  have  or  shall  descend  to  any 
feme  covert,  the  absolute  right,  property 
and  interest,  of  such  slave  or  slaves,  is 
hereby  vested,  and  shall  accrue  to,  and  be 
vested  in,  the  husband  of  such  feme  covert; 
and  that  where  any  feme  sole  is  or  shall 
be  possessed  of  any  slave  or  slaves,  as  of 
her  own  proper  slave  or  slaves,  the  same 
shall  accrue  to,  and  be  absolutely  vested 
in,    the    husband   of  such  feme,  when  she 

shall  marry." 
462  *The  contrary  constructions  and 
opinions  arising  under,  and  the  law 
suits  produced  by  the  act  of  1705,  are  evils 
intended  to  be  remedied,  by  this  act.  Two 
constructions  of  the  4th  clause  are  now  con- 
tended for,  as  relative  to  the  present  case : 
One  which  throws  negroes  into  the  class  of 
chattels,  and  subject  to  the  legal  rules,  doc- 
trines and  decisions  upon  that  subject :  The 
other,  leaving  them  neither  in  the  class  of 
real  or  personal  property  in  the  respect  in 
question ;  and  consequently  without  any 
legal  doctrines,  or  decisions,  to  govern 
them.  By  which  of  those  constructions 
will  the  declared  object  of  the  L/egislature, 
as  above,  be  best  answered?  Certainly  by 
the  former. 

It  seemed  conceded  in  fhe  argument,  that 
if  this  case  had  stood  singly  upon  the  third 
clause,  possession  would  then  have  been 
necessary  in  the  husband,  as  falling  within 
the  general  doctrine  of  Chattels  personal; 
but  that  what  are  supposed  the  emphatical 
words  of  the  fourth  clause,  could  have  been 
inserted  for  no  purpose,  if  not  to  dispense 
with  such  possession. 

My  answer  is,  1.  That  those  emphatic 
words  mean  nothing  more,  than  would  have 
been  inferred  from  the  general  words  of  the 
3d  clause.  2.  That  if  they  did,  yet  there 
was  a  good  reason  for  inserting  them,  to 
answer  which  they  were  inserted;  and 
therefore,  need  not  be  construed,  to  dispense 
with  possession ;  nor  to  infringe  the  doctrine 
of  the  common  law. 

On  the  first  point,  I  will  call  to  my  aid 
two  rules  of  construction : 

1.  That  words  and  phrases,  whose  mean- 
ing have  been  ascertained  in  a  statute, 
when  used  in  a  subsequent  statute,  are  to 
be  used  in  the  same  sense.  6  Bac.  abr. 
379;  and  clearly  the  same  inference  will 
follow,  as  between  two  clauses  of  the  same 
statute.  2.  That  if  a  statute  use  a  word, 
the  meaning  of  which  is  well  known  at  the 
common  law,  the  word  shall  be  -used  in  the 
same    sense    in   the   statute.     6  Bac.    abr. 

383. 
463  *In  applying   the    first    rule   to  the 

present  case,  I  must  observe  that  the 
same  words  absolute  property  are  used  in 
the  third  clause;  which,  standing  singly, 
would  confessedly  not  dispense  with  pos- 
session, as  thereupon  slaves  stand  precisely 


on  the  footing  of  chattels,  by  the  common 
law.  Those  who  may  incline  to  bring  the 
changes  on  the  words  absolute  right,  prop- 
erty and  interest,  in  the  fourth  clause,  are 
reminded,  that  none  of  those  words  are 
more  emphatical,  or  extensive,  than  the 
words  used  in  the  third  clause  at>ove  men- 
tioned ;  and  that  the  word  interest  was  most 
probably  inserted  therein,  to  comprehend 
limited  rights  of  the  wife ;  that  is  to  say, 
those  where  she  had  not  the  absolute  prop- 
erty. 

In  applying  the  second  rule  to  this  case, 
I  will  beg  leave  to  read  a  passage  from  2 
Black.  433. 

**A  sixth  method  of  acquiring  property  in 
goods  and  chattels  is  by  marriage ;  whereby 
those  chattels,  which  belonged  formerly  to 
the  wife,  are  by  act  of  law  vested  in  the 
husband,  with  the  same  degree  of  property 
and  with  the*  same  powers,  as  the  wife, 
when  sole,  had  over  them. 

This  depends  entirely  on  the  notion  of 
an  unity  of  person  between  the  husband  and 
wife ;  it  being  held  that  they  are  one  person 
in  law,  80  that  the  very  being  and  existence 
of  the  woman  is  suspended  during  the  cov- 
erture, or  entirely  merged  or  incorporated 
in  that  of  the  husband.  And  hence  it  fol- 
lows, that  whatever  personal  property  be- 
longed to  the  wife,  before  marriage,  is  by 
marriage  absolutely  vested  in  the  husband. 
In  a  real  estate,  he  only  gains  a  title  to  the 
rents  and  profits  during  coverture ;  for  that, 
depending  upon  feodal  principles,  remains 
entire  to  the  wife  after  the  death  of  her 
husband,  or  to  her  heirs,  if  she  dies  before 
him;  unless,  by  the  birth  of  a  child,  he 
becomes  tenant  for  life  by  the  curtesy.  But, 
in  chattel  interests,  the  sole  and  absolute 
property  vests  in  the  husband,  to  be  dis- 
posed of  at  his  pleasure,  if  he  chnses  to 
take  possession  of  them ;  for,  unless 
464  he  ^reduces  them  to  possession,  by 
exercising  some  act  of  ownership 
upon  them,  no  property  vests  in  him,  but 
they  shall  remain  to  the  wife,  or  to  her  rep- 
resentatives, after  the  coverture  is  de- 
termined." 

This  passage  I  shall  hereafter  refer  to,  as 
giving  the  most  modern  and  perspicuous 
explication  of  the  doctrine  on  this  subject ; 
at  present,  I  only  wish  it  to  be  remarked, 
that  the  personal  property  of  a  wife  is  said 
to  be  absolutely  vested  in  the  husband,  at 
the  same  instant,  that  it  is  declared,  that  if 
he  does  not  reduce  them  into  possession, 
during  the  coverture,  they  shall  remain  to 
the  wife  if  she  survives  him.  Here,  then, 
is  a  decisive  quotation,  from  an  eminent 
and  accurate  writer  on  the  common  law; 
shewing  that  the  words,  absolute  property 
in  the  husband,  are  not  to  be  construed,  as 
dispensing  with  possession  in  the  case  of 
chattels. 

The  third  section  of  the  act  of  1727  has. 
used  the  same  words  in  the  same  sense ;  and 
the  meaning  of  the  same  words  in  the  third 
section,  and  in  Blackstones  treatise,  under 
the  influence  of  the  two  rules  I  have  stated  ; 
both  of  which  entirely  accord  with  sound 
reason,  and  pointedly  apply.  Let  us  then 
hear  no  more  of  the  stress  laid  upon  what 
are  called  these  emphatical  words;  es- 
pecially, in  opposition  to  the  general  spirit 
and  purpose  of  the  act. 
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Bnt  I  have  said,  that  if  these  words  should 
even  be  considered,  as  being  more  extensive 
than  I  suppose,  jet  there  was  a  good  reason 
for  making  them  so,  and  consequently  they 
ought  to  be  restricted  to  answer  that  end, 
and  not  kept  up  in  such  enlarged  sense,  so, 
as  in  other  respects  to  conflict  with  the 
other  parts  of  the  act,  and  the  doctrines  of 
the  common  law. 

It  will  here  be  remarked,  that  slaves  com- 
ing^ by  descent  are  not  declared  to  be,  or  to 
go  as  chattels  by  the  third  clause.  They 
therefore  are,  or  at  least  might  have  rea- 
sonably been  supposed,  by  the  Legislature, 
to  remain  real  estate,  as  under  the  act  of 
1705;  being  such,  the  husband,  but  for  this 
clause,    which    expressly    extends   to 

465  slaves  coming  *by  descent  &c.  would 
only  have  the  same  limited  interest, 

in  snch  slaves,  as  descended  to  his  wife 
daring  coverture,  as  he  would  have  had  in 
her  lands;  viz:  the  right  of  receiving  their 
profits.  It  might  there.fore  have  been,  to 
enlarge  his  interest  in  the  slaves  coming 
by  descent,  beyond  what  would  have  been 
the  case,  under  the  general  words  of  the  3d 
clause,  that  these  words  absolute  right  Ac. 
were  put  in,  as  being  contra-distinguished, 
from  the  limited  right,  he  would  otherwise 
have  had  in  «uch  slaves. 

These  reasons  are  conclusive,  with  me, 
as  to  the  construction  of  the  act,  admitting 
the  words  to  be  as  extensive  as  is  contended 
tor,  a  reason  is  hereby  assigned  for  it ;  and 
being  thereby  justified  we  ought  there  to 
stop;  and  not  give  them,  as  to  other  cases, 
a  meaning,  which  they  have  not  in  the 
most  approved  treatises  of  the  common  law ; 
which  they  have  not  in  another  clause  of 
the  same  act ;  and  which  they  cannot  have 
without  infringing  the  reason  and  symmetry 
of  the  common  law,  and  introducing  the 
nncertainty  and  litigation,  which  it  is  the 
declared   object  of  the  act  to  prevent. 

Some  stress  may  also  be  laid  on  the 
words,  hereby  vested  &c.  The  answer  is, 
that  these  words  relate  to  the  whole  act 
and  not  to  this  single  clause ;  and  that  in 
its  construction  we  are  as  much  bound  by 
the  principles  of  the  common  law,  adopted 
by  the  third  clause  of  the  act  of  Assembly, 
as  by  the  very  expressions  of  the  act  itself. 

Wherefore,  then,  it  is  asked  was  this  4th 
clause  put  in,  if  in  the  present  instance  it 
is  to  have  no  greater  effect,  than  the  gen- 
eral provisions  of  the  third  clause  would 
have  had,  without  it?  The  answer  is,  1. 
To  take  in  the  case  of  slaves  descending, 
as  above  stated :  2.  To  declare  for  greater 
certainty,  the  law  in  this  instance.  The 
latter  parts  of  both  the  third  and  fourth 
clauses,  relative  to  remainders,  and  to 

466  the   case    of  femes  sole  are  also  *put 
in,    for   the    latter  reason,   although 

every  thing  therein  enacted,  would  unques- 
tionably have  followed  independent  of  them, 
from  the  general  position  laid  down  in  the 
3d  clause. 

It  may  be  contended,  that  the  third  clause 
of  the  act  only  relates  to  the  mode  of  trans^ 
f erring  slaves,  and  declares  that  that  mode, 
incident  to  chattels  as  contra-distinguished 
from  real  estate,  shall  govern  in  the  case  of 
slaves;  but  that  its  effect  stops  here,  and 
does  not  attach  to  slaves  (when  transferred) 
all  the  principles  which  appertain  to  chat- 


tels. The  answer  is,  that  the  provision 
concerning  remainders  (over  and  above  the 
clear  construction  of  the  act, )  proves  the 
contrary.  The  provision  extends  to  a 
principle,  relative  to  personal  chattels,  pos- 
terior to,  and  independent  of  the  act  of 
transfer.  It  was  intended  to  conform  slaves, 
in  this  respect,  to  the  doctrine  of  remain- 
ders, of  personal  chattels;  it  being  then 
doubted,  if  not  held,  that  such  limitations 
after  a  particular  estate  were  void. 

I  will  here  remark,  that  it  has  some 
weight,  with  me,  that  the  fourth  section  is 
not  by  way  of  proviso,  or  exception.  It 
does  not,  therefore  restrain  the  operation  of 
the  third  clause,  but  is  additional  to  it ;  and 
is  connected,  with  it,  by  the  copulative  and. 
And  the  just  rule  of  construing  one  part  of 
a  statute  by  another,  6  Bac.  abr.  380,  holds 
with  great  force,  where  one  part  of  an  act 
is  continued  by,  and  connected  with  an- 
other, by  copulative  words.  It  is  also  a 
just  rule  of  interpretation,  that  a  statute, 
continuing  another  with  some  additional 
clauses,  must  be  considered,  as  if  the  former 
had  been  recited  therein.  6  Bac.  abr.  382. 
I  think  this  rule  equally  applies  to  a  contin- 
uing of  an  additional  clause  of  the  same 
statute ;  and  if  so,  the  words  of  the  third 
section,  in  the  same  manner,  as  if  such 
slave  or  slaves  were  a  chattel,  are  to  be 
considered  as  kept  up,  and  repeated  in  the 

fourth  section. 
467  *^I  admit  that  it  is  also  a  rule  of  con- 
struction, that  general  words,  in  one 
clause  of  a  statute,  may  be  restrained  by 
particular  words,  in  a  subsequent  clause  of 
the  same  statute.  6  Bac.  abr.  381.  But  I 
contend  that  this  restriction  must  clearly 
appear  to  have  been  intended;  which,  I 
have  endeavoured  to  shew,  is  otherwise  in 
the  present  case. 

Another  rule  of  construction  is,  that 
where  the  provision  of  a  statute  is  general, 
it  is  subject  to  the  controul,  and  order  of 
the  common  law ;  and  that  the  best  con- 
struction of  a  statute,  in  a  doubtful  case,  is 
to  construe  it,  as  near  to  the  rule  and  rea- 
son of  the  common  law  as  may  be  and  by 
the  course  it  observes  in  other  cases ;  for  it 
is  not  to  be  presumed,  that  the  Legislature 
will  make  any  alteration  in  the  common 
law,  except  what  is  expressly  declared.  6 
Bac.  abr.  383,  384. 

It  is  also  held,  that  such  construction  is 
to  be  put  upon  a  statute,  as  may  best  an- 
swer the  intention  the  makers  had  in  view. 
6  Bac.  abr.  384:  And,  in  the  present  case, 
the  intention  was  to  convert  real  property 
into  personal  in  general,  and  not  by  throw- 
ing slaves  out  of  both  classes  of  property, 
as  in  the  instance  now  contended  for,  to 
create  a  new  species  of  property,  and  thereby 
promote  law  suits,  which  the  act  purports 
to  do  away.  These  consequences  md3'^  also 
be  taken  into  consideration,  supposing  the 
law  merely  doubtful  on  this  subject,  to 
govern  the  court  in  their  construction  of 
the  statute.     6  Bac.  abr.     389. 

I  will  conclude  with  a  rule  of  construction, 
which  is,  that  the  letter  of  an  act  of  Parli- 
ament may  be  restrained,  by  an  equitable 
construction,  in  some  cases;  in  others  en- 
larged; and  in  others  taken  contrary  to  the 
letter,  6  Bac.  abr.  386.  And  if  such  b-^ 
the  power  of  a  court,  on  a  single  clause 
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a  statute  standing  independently,  it  holds 
a  fortiori,  where  such  single  clause  is  con- 
sistent with  the  body  of  the  act ;  and  where 
an  equitable  construction  is  not  required, 
but  only  a  just  legal  exposition  of  the  whole 
statute  taken  collectively. 

468  *These  rules  of  construction,  founded 
in  good  sense  and  sanctioned   by  high 

authority,  are  decisive,  with  me,  as  to  the 
construction  of  the  present  law:  They  are 
so  luminous,  and  apply,  so  pointedly,  to  the 
case  in  question,  that  I  forbear  to  make 
a  more  particular  application  of  them. 

But  what  good  reason  exists,  for  giving 
a  husband  surviving  his  wife  a  right  to 
slaves  accruing  to  her  during  coverture, 
but  of  which  he  was  never  in  possession, 
more  than  exists  as  to  slaves  to  which  a 
feme  sole  is  entitled,  who  afterwards  mar- 
ries? The  reason  assigned,  in  the  last 
case,  why  a  surviving  husband  cannot  re- 
cover them  (except  in  the  character  of  her 
administrator)  is,  that  the  only  method  he 
had  to  gain  possession,  during  the  cover- 
ture, was  by  suing  in  his  wife's  right; 
but  as,  after  her  death,  he  cannot,  as  hus- 
band, bring  an  action,  in  her  right,  there- 
fore he  can  never,  as  such,  recover  the 
possession.  2  Black.  435.  This  reason  is 
supposed  equally  to  hold  in  the  case  of 
chattels  accruing,  during  the  coverture. 

1  have  said,  that  the  passage,  before  read, 
from  Blackstone,  contains  the  best  view  of 
the  doctrines  on  this  subject,  when  he 
speaks  (in  page  435)  of  personal  chattels 
in  possession,  he  says,  the  husband  has 
the  absolute  right  thereto,  not  only  po- 
tentially, but  in  fact;  leaving  the  inference 
extremely  plain,  indeed,  that  the  husband, 
in  case  of  chosesin  action,  has  the  absolute 
(although  only  potential)  right  thereto. 
And  understanding  the  word  absolute  in 
this  sense,  will  at  once  answer  some  of  the 
cases  cited  by  Mr.  Call  on  the  subject.  An 
attempt  to  cite  them  in  the  sense  he  con- 
tended for  would  be  to  impeach  the  best 
established  principles  of  the  law,  and  I  con- 
fess the  attempt  surprised  me.  It  is  true, 
the  passage  relied  on  from  Blackstone  re- 
lates to  chattels  owned  by  the  wife,  at  the 
time  of  the  marriage ;  but  there  is  no  differ- 
ence, as  to  those  accruing  during  the  cover- 
ture. This  is  so  plain  a  point,  that  I  shall 
not  cite  authorities  to  shew  it,  except 

469  to    refer    to   1   Bac.  abr.    481;    *who 
says,  the  law   gives  the   husband    an 

absolute  power  over  any  personal  estate 
accruing  to  her,  during  coverture,  by  gift, 
devise,  &c.  thereby  clearly  conforming  to 
the  doctrine  before  stated  from  Blackstone. 
I  have  thus  done  with  tny  own  view  of 
the  law  relative  to  this  subject.  It  is  fit 
that  some  notice  be  taken  of  such  decisions, 
as  have  occurred,  in  this  country,  affecting 
the  case.  On  this  subject,  I  beg  to  be  ex- 
cused, from  saying  much,  as  my  experience 
does  not  reach  far  enough  back,  to  know 
much  of  the  decisions  of  the  old  General 
Court.  I  had  supposed  that  no  question 
would  have  been  made  of  the  competency 
of  those  decisions  to  f^x  rules  of  property 
in  this  country;  as  that  Court,  although 
not  the  dernier  resort,  was  at  least  as  much 
so,  as  the  Court  of  Kings  bench  in  Eng- 
land. How  far  the  decisions  of  that  Court, 
on  subjects,  other  than  that  of  fixing  rules 


of  property,  will  bind  us  it  is  not  now  nec- 
essary to  say ;  but,  if  we  reject  such  rules 
of  property  as  have  been  fixed  by  that  court, 
and  under  which  our  people  have  regulated 
their  property  through  a  long  series  of 
time,  the  mischief,  which  would  ensue,  is 
incalculable.  I  understand,  that  no  deci- 
sion one  way,  or  the  other,  can  be  shewn, 
to  have  ever  taken  place,  on  the  very  point 
now  in  question.  The  non  existence  of 
such  a  case,  which  must  have  occurred  a 
thousand  times  in  the  space  of  73  years,  is 
a  persuading  circumstance,  that  the  gen- 
eral opinion  has  always  been,  that  slaves 
under  the  first  part  of  the  4th  clause,  go  as 
chattels,  as  they  evidently  do  under  the  3d 
clause ;  and  as  they  have  often  been  decided 
to  do,  under  the  latter  part  of  the  4th, 
clause.  The  opinion  of  the  General  Court 
on  such  latter  part,  though  not  upon  the 
very  point  now  in  question,  is  supposed  to 
have  given  a  principle,  which  has  governed 
this  case,  and  produced  a  general  acqui- 
escence under  it.  On  no  other  ground  can  I 
possibly  account  for  the  non  existence  of  a 
decision,  on  the  very  point  now  in  ques- 
tion. 

470  *In    the   case  of   Steger  v.  Mosely 
General    Court   October   1773,    M.    S. 

Rep.  by  J :  Randolph  2  vol.  page  322 ;  the 
case  under  the  last  part  of  the  4th  section, 
was.  Devise  to  A.  for  life  and  afterwards 
to  B.  a  feme,  who  married  C.  A  dies  liv- 
ing B.  and  C.  and  then  B  dies  living  her 
husband,  the  slaves  having  never  been  re- 
duced into  possession :  The  question  was, 
whether  they  vest  in  the  husband,  or  go  to 
the  heir  of  the  wife,  and  without  argument, 
(as  often  before  been  argued,)  determined 
they  go  to  the  husband.  Hence  to  be  con- 
cluded, that,  notwithstanding  the  4th  sec- 
tion of  the  act  of  1727,  yet  negroes  vest  in 
the  husband,  as  a  chattel  only ;  if  husband 
survives  they  vest  in  him  as  administrator 
of  his  wife  (not  being  reduced  in  posses- 
sion,) Squib  V.  Wynn,  1  Wms.  378  and,  if 
she  survives,  they  go  to  her,  or  her  repre- 
sentatives. And  in  Bronaugh  v.  Cocke  and 
Smyth  V.  Lucas  (same  reports)  the  law  is 
said  to  be  settled. 

As  the  husband  was  not  possessed  of  the 
slaves  in  this  case  of  Steger  v.  Mosely,  and 
so  did  not  entitle  himself,  under  the  words 
of  the  4th  clause,  if  they  were  real  property 
and  not  chattels,  they  would  have  descended 
to  his  wifes  heirs.  But  this  was  adjudged 
otherwise;  which  could  not  have  been,  on 
any  other  ground,  than  that  they  were  per- 
sonal estate,  under  the  third  clause  of  the 
same  act.  This  principle  is  supposed  to  be 
the  one,  under  which  the  cases  of  Drum- 
mond  V.  Sneed,  Hoard  v.  Upshaw  and  Dade 
V.  Alexander  1  Wash,  have  been  decided ; 
and  this  principle  of  slaves  being  person sH 
estate,  under  the  act  of  1727,  although  es- 
tablished in  cases  depending  on  a  different 
part  of  the  4th  clause,  may  justl^*^  be 
deemed  to  operate  in  the  present  case ;  at 
least  as  having  by  analogy,  furnished  a 
rule  of  property,  in  cases  like  the  present. 

As  to  the  rectitude  of  the  decision  in  those 
cases    of     Steger   v.    Mosely,  Drum- 

471  mond  v.  Sneed  &c.  I  *have  not  formed 
any  opinion,  except  so  far  as  the  con- 
struction of  the  third  clause  is  involved.     It 
is  sufficient  to  induce  me  to  conform  thereto, 
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that  they  have  been  supposed  universally  to 
settle  the  law  upon  that  subject,  and  have 
become  a  iixed  rule  of  property. 

I  have  now  done  with  the  first  general 
question,  and  conclude  that  possession  was 
necessary  to  have  been  in  the  father  of  the 
appellant  Wilhelmina,  to  enable  her  to  re- 
cover; and  whether  such  possession  did  ex- 
ist? remains  now  to  be  enquired  into. 

On  this  point-  I  am  clearly  of  opinion, 
from  a  consideration  of  the  testimon3',  that 
if  Wishart  ever  was  in  possession,  at  all, 
it  was  merely  as  a  co-executor.  The  testi- 
mony is  very  full,  to  show  the  other  ex- 
ecutor to  have  been  the  acting  person,  and 
consequently  to  be  ih  possession  of  the 
estate;  and  very  slight,  as  it  respects  the 
actual  possession  of  Mr.  Wishart.  But  pos- 
session as  executor,  is  not  sufficient.  Pos- 
session in  his  character  as  husband,  and 
in  right  of  his  wife  is  indispensable.  Such 
possession,  if  he  were  a  different  person 
from  the  executor,  could  not  legally  be  with- 
out the  executors  assent;  but  the  law  is  the 
same  where  both  characters  are  united  in 
the  same  person.  In  that  case  an  assent  or 
election  to  take  as  devisee  must  be  expressed 
or  clearly  implied.  Otherwise  his  posses- 
sion will  be  considered,  as  in  his  character 
of  executor,  according  to  the  authority  cited 
by  Mr.  Randolph :  and  this  general  doctrine 
holds  with  greater  force,  under  our  act  of 
Assembly;  by  which  such  possession  could 
not  legally  have  been  given,  until  the  end 
of  the  year. 

For  these  reasons  I  think  the  decree  in 
the  present  case,  is  erroneous. 

FLEMING,  Judge.  There  are  two  ques- 
tions in  this  clause ;  one  of  law,  and  the 
other  of  fact.  The  question  of  law  is, 
whether,  by  virtue  of  the  act  of  1727,  the 
slaves  were  so  vested  in  Mr.  Wishart, 
472  *as  to  enable  him  to  dispose  of  them 
by  his  last  will,  without  having  re- 
duced them  into  possession,  during  his  life 
time?  The  question  of  fact  is,  whether, 
if  it  was  necessary,  that  they  should  be  re- 
duced into  actual  possession,  in  order  to 
enable  him  to  dispose  of  them,  he  did,  in 
fact,  obtain  such  possession? 

Upon  the  first  question,  it  is  to  be  ob- 
served, that  by  the  act  of  1705,  slaves  (ex- 
cept those  imported  for  sale)  were  converted 
into  real  property,  to  all  intents  and  pur- 
poses, under  the  following  restrictions  only, 
that  is  to  say,  that  they  were  liable  for 
payment  of  debts;  they  did  not  escheat  for 
want  of  heirs ;  sales  of  them  needed  not  to 
be  recorded;  they  did  not  confer  a  right  to 
vote  at  the  election  of  Burgesses ;  they  were 
recoverable  by  actions  personal ;  and  those 
of  intestates  were  to  be  appraised,  and  the 
value  divided  amongst  the  children,  to  be 
paid  by  the  heir  at  law. 

Several  inconveniences  however,  arose 
from  this  extensive  conversion ;  and  conse- 
quences, not  foreseen  at  the  making  of  the 
act,  were  found  to  result  from  it.  To  rem- 
edy which,  the  Legislature,  in  the  year 
1727,  resumed  the  subject;  and  passed  a 
law  to  explain  and  amend  that  of  1705.  In 
which,  after  reciting,  that  although  the 
act  of  1705  had  been  found  very  beneficial, 
for  the  preservation  and  improvement  of 
estates  (which  appears  to  have  been  the 
principal  object   for   passing   both    laws,) 


yet  that  many  mischiefs  had  arisen,  from 
the  various  constructions  and  contrary  judg- 
ments and  opinions,  which  had  been  made 
and  entertained  upon  it,  they  go  on  to  de- 
clare '*that  whenever  any  person  shall  by 
bargain  and  sale  or  gift,  either  with  or 
without  deed,  or  by  his  last  will  and  testa- 
ment in  writing,  or  by  any  nuncupative 
will,*  bargain,  sell,  give,  dispose  or  be- 
queath, any  slave  or  slaves,  such  bargain, 
sale,  gift  or  bequest,  shall  transfer  the 
absolute  property  of  such  slave  or  slaves, 
to  such  person  or  persons  to  whom  the 

473  same  shall  be  so  sold,  given  *or  be- 
queathed, in    the  same  manner,  as  if 

such  slave  or  slaves  were  a  chattel;  and 
no  remainder  of  any  slave  or  slaves,  shall 
or  may  be,  limited  by  any  deed,  or  the  last 
will  and  testament  in  writing  of  any  person 
whatsoever,  otherwise  than  the  remainder 
of  a  chattel  personal,  by  the  rules  of  the 
common  law,  can  or  may  be  limited,  except 
in  the  manner  herein  after  mentioned  and 
directed." 

This  clause  clearly  renders  them  personal, 
as  to  the  forms  of  conveyances;  and  the 
4th  section  following,  immediately  after- 
wards, provides  that  * 'where  any  slave  or 
slaves,  have  been,  or  shall  be  conveyed 
given  or  bequeathed,  or  have  or  shall,  de- 
scend to  any  feme  covert,  the  absolute  right 
property  and  interest,  of  and  in  such  slave 
or  slaves,  is  hereby  vested  in  the  husband 
of  such  feme  covert ;  and  that  where  any 
feme  sole  is,  or  shall  be  possessed  of  any 
slave  or  slaves,  -as  of  her  own  proper  slave 
or  slaves,  the  same  shall  accrue  to,  and  be 
absolutely  vested  in  the  husband  of  such 
feme,,  when  she  shall  marry."  Which 
makes  a  further  alteration  of  the  property 
from  real  to  personal,  by  essentially  chang- 
ing the  ownership,  where  the  property  has 
actually  come  into  possession  (thereby  pre- 
venting many  of  the  disputes  arising  from 
the  notion  of  their  being  real  property,  un- 
der the  former  act:)  and  where  it  has  not, 
by  giving  the  husband  an  inchoate  right, 
which  he  may  enforce  in  case  he  survives, 
as  it  had  been  doubted  under  the  former 
act,  whether  he  had  any  right  at  all.  But 
to  complete  the  scheme  of  alteration,  in- 
fants are  in  the.  next  section,  enabled  to 
dispose  of  slaves  by  will,  at  the  age  of 
eighteen.  Thus  declaring  them  to  be  per- 
sonal estate,  in  almost  every  instance,  that 
could  be  named,  but  descents,  entails  and 
dower.  By  this  string  of  changes,  the  law 
instead  of  declaring  that  they  should  be 
considered  as  real  estate,  (except  in  certain 
enumerated  cases)  may  now  more  properly 
be  said,  to  have,    in   effect,  declared, 

474  that  *they    should    be   considered    as 
personal  property  in  all  cases,  except 

certain  enumerated  instances. 

This  idea  receives  considerable  illustra- 
tion from  the  following  circumstance,  that 
the  Lregislature,  in  pursuit  of  their  great 
object  of  preserving,  and  improving  estates, 
in  an  after  clause  of  the  statute,  allow  a 
person  by  deed  or  will,  to  annex  slaves  and 
their  increase,  to  lands  and  tenements  in 
fee  tail.  A  provision  which  would  have 
been  unnecessary,  if  they  were  to  be  con- 
sidered as  real  estate  altogether ;  and  which 
serves  to  shew,  that,  in  the  Legislative 
belief,  they   were,   by  virtue  of  the  preced- 
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a  statute  standing  independently,  it  holds 
a  fortiori,  where  such  single  clause  is  con- 
sistent with  the  body  of  the  act;  and  where 
an  equitable  construction  is  not  required, 
but  only  a  just  legal  exposition  of  the  whole 
statute  taken  collectively. 

468  ^   *These  rules  of  construction,  founded 
in  good  sense  and  sanctioned    by  high 

authority,  are  decisive,  with  ine,  as  to  the 
construction  of  the  present  law :  They  are 
so  luminous,  and  apply,  so  pointedly,  to  the 
case  in  question,  that  I  forbear  to  make 
a  more  particular  application  of  them. 

But  what  good  reason  exists,  for  giving 
a  husband  surviving  his  wife  a  right  to 
slaves  accruing  to  her  during  coverture, 
but  of  which  he  was  never  in  possession, 
more  than  exists  as  to  slaves  to  which  a 
feme  sole  is  entitled,  who  afterwards  mar- 
ries? The  reason  assigned,  in  the  last 
case,  why  a  surviving  husband  cannot  re- 
cover them  (except  in  the  character  of  her 
administrator)  is,  that  the  only  method  he 
had  to  gain  possession,  during  the  cover- 
ture, was  by  suing  in  his  wife's  right; 
but  as,  after  her  death,  he  cannot,  as  hus- 
band, bring  an  action,  in  her  right,  there- 
fore he  can  never,  as  such,  recover  the 
possession.  2  Black.  435.  This  reason  is 
supposed  equally  to  hold  in  the  case  of 
chattels  accruing,  during  the  coverture. 

i  have  said,  that  the  passage,  before  read, 
from  Blackstone,  contains  the  best  view  of 
the  doctrines  on  this  subject,  when  he 
speaks  (in  page  435)  of  personal  chattels 
in  possession,  he  says,  the  husband  has 
the  absolute  right  thereto,  not  only  po- 
tentially, but  in  fact;  leaving  the  inference 
extremely  plain,  indeed,  that  the  husband, 
in  case  of  choses  in  action,  has  the  absolute 
(although  only  potential)  right  thereto. 
And  understanding  the  word  absolute  in 
this  sense,  will  at  once  answer  some  of  the 
cases  cited  by  Mr.  Call  on  the  subject.  An 
attempt  to  cite  them  in  the  sense  he  con- 
tended for  would  be  to  impeach  the  best 
established  principles  of  the  law,  and  I  con- 
fess the  attempt  surprised  me.  It  is  true, 
the  passage  relied  on  from  Blackstone  re- 
lates to  chattels  owned  by  the  wife,  at  the 
time  of  the  marriage ;  but  there  is  no  differ- 
ence, as  to  those  accruing  during  the  cover- 
ture. This  is  so  plain  a  point,  that  I  shall 
not  cite  authorities  to  shew  it,  except 

469  to    refer    to   1    Bac.  abr.    481 ;    *who 
says,  the  law   gives  the   husband    an 

absolute  power  over  any  personal  estate 
accruing  to  her,  during  coverture,  by  gift, 
devise,  &c.  thereby  clearly  conforming  to 
the  doctrine  before  stated  from  Blackstone. 
I  have  thus  done  with  my  own  view  of 
the  law  relative  to  this  subject.  It  is  fit 
that  some  notice  be  taken  of  such  decisions, 
as  have  occurred,  in  this  country,  affecting 
the  case.  On  this  subject,  I  beg  to  be  ex- 
cused, from  saying  much,  as  my  experience 
does  not  reach  far  enough  back,  to  know 
much  of  the  decisions  of  the  old  General 
Court.  I  had  supposed  that  no  question 
would  have  been  made  of  the  competency 
of  those  decisions  to  f^x  rules  of  property 
in  this  country;  as  that  Court,  although 
not  the  dernier  resort,  was  at  least  as  much 
so,  as  the  Court  of  Kings  bench  in  Eng- 
land. How  far  the  deciftiocuii^.t||at  CVaprt, 
on  subjects,  other  ths>«  *»•-  -  -*  4es 


of  property,  will  bind  us  it  is  not  now  nec- 
essary to  say ;  but,  if  we  reject  such  rules 
of  property  as  have  been  fixed  by  that  court, 
and  under  which  our  people  have  regulated 
their  property  through  a  long  series  of 
time,  the  mischief,  which  would  ensue,  is 
incalculable.  I  understand,  that  no  deci- 
sion one  way,  or  the  other,  can  be  shewn, 
to  have  ever  taken  place,  on  the  very  point 
now  in  question.  The  non  existence  of 
such  a  case,  which  must  have  occurred  a 
thousand  times  in  the  space  of  73  years,  is 
a  persuading  circumstance,  that  the  gen- 
eral opinion  has  always  been,  that  slaves 
under  the  first  part  of  the  4th  clause,  go  as 
chattels,  as  they  evidently  do  under  the  3d 
clause ;  and  as  they  have  often  been  decided 
to  do,  under  the  latter  part  of  the  4th, 
clause.  The  opinion  of  the  General  Court 
on  such  latter  part,  though  not  upon  the 
very  point  now  in  question,  is  supposed  to 
have  given  a  principle,  which  has  governed 
this  case,  and  produced  a  general  acqui- 
escence under  it.  On  no  other  ground  can  I 
possibly  account  for  the  non  existence  of  a 
decision,  on  the  very  point  now  in  ques- 
tion. 

470  *In    the   case   of   Steger  v.  Mosely 
General    Court   October   1773,    M.   S. 

Rep.  by  J:  Randolph  2  vol.  page  322;  the 
case  under  the  last  part  of  the  4th  section, 
was.  Devise  to  A.  for  life  and  afterwards 
to  B.  a  feme,  who  married  C.  A  dies  liv- 
ing B.  and  C.  and  then  B  dies  living  her 
husband,  the  slaves  having  never  been  re- 
duced into  possession :  The  question  was, 
whether  they  vest  in  the  husband,  or  go  to 
the  heir  of  the  wife,  and  without  argument, 
(as  often  before  been  argued, )  determined 
they  go  to  the  husband.  Hence  to  be  con- 
cluded, that,  notwithstanding  the  4th  sec- 
tion of  the  act  of  1727,  yet  negroes  vest  in 
the  husband,  as  a  chattel  only ;  if  husband 
survives  they  vest  in  him  as  administrator 
of  his  wife  (not  being  reduced  in  posses- 
sion,) Squib  v.  Wynn,  1  Wms.  378  and,  if 
she  survives,  they  go  to  her,  or  her  repre- 
sentatives. And  in  Bronaugh  v.  Cocke  and 
Smyth  V.  Lucas  (same  reports)  the  law  is 
said  to  be  settled. 

As  the  husband  was  not  possessed  of  the 
slaves  in  this  case  of  Steger  v.  Mosely,  and 
so  did  not  entitle  himself,  under  the  words 
of  the  4th  clause,  if  they  were  real  property 
and  not  chattels,  they  would  have  descended 
to  his  wifes  heirs.  But  this  was  adjudged 
otherwise;  which  could  not  have  been,  on 
any  other  ground,  than  that  they  were  per- 
sonal estate,  under  the  third  clause  of  the 
same  act.  This  principle  is  supposed  to  be 
the  one,  under  which  the  cases  of  Drum- 
mond  V.  Sneed,  Hoard  v.  Upshaw  and  Dade 
V.  Alexander  1  Wash,  have  been  decided; 
and  this  principle  of  slaves  being  personall 
estate,  under  the  act  of  1727,  although  es- 
tablished in  cases  depending  on  a  different 
part  of  the  4th  clause,  may  justly  be 
deemed  to  operate  in  the  present  case ;  at 
least  as  having  by  analogy,  furnished  a 
rule  of  property,  in  cases  like  the  present. 

As  to  the  rectitude  of  the  decision  in  those 
cases    of    Steger   v.    Mosely,  Drum- 

471  mond  v.  Sneed  Ac.  I  *have  not  formed 
any  opinion,  except  so  far  as  the  con- 
struction of  the  third  clause  is  involved.     It 
is  sufficient  to  induce  me  to  conform  thereto. 
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that  they  have  been  supposed  universally  to 
settle  the  law  upon  that  subject,  and  have 
become  a  fixed  rule  of  property. 

I  have  now  done  with  the  first  general 
question,  and  conclude  that  possession  was 
necessary  to  have  been  in  the  father  of  the 
appellant  Wilhelmina,  to  enable  her  to  re- 
cover; and  whether  such  possession  did  ex- 
ist? remains  now  to  be  enquired  into. 

On  this  point-  I  am  clearly  of  opinion, 
from  a  consideration  of  the  testimony,  that 
if  Wishart  ever  was  in  possession,  at  all, 
it  was  merely  as  a  co-executor.  The  testi- 
mony is  very  full,  to  show  the  other  ex- 
ecutor to  have  been  the  acting  person,  and 
consequently  to  be  ih  possession  of  the 
estate;  and  very  slight,  as  it  respects  the 
actual  possession  of  Mr.  Wishart.  But  pos- 
session as  executor,  is  not  sufficient.  Pos- 
session in  his  character  as  husband,  and 
in  right  of  his  wife  is  indispensable.  Such 
possession,  if  he  were  a  different  person 
from  the  executor,  could  not  legally  be  with- 
out the  executors  assent;  but  the  law  is  the 
same  where  both  characters  are  united  in 
the  same  person.  In  that  case  an  assent  or 
election  to  take  as  devisee  must  be  expressed 
or  clearly  implied.  Otherwise  his  posses- 
sion will  be  considered,  as  in  his  character 
of  executor,  according  to  the  authority  cited 
by  Mr.  Randolph :  and  this  general  doctrine 
holds  with  greater  force,  under  our  act  of 
Assembly;  by  which  such  possession  could 
not  legally  have  been  given,  until  the  end 
of  the  year. 

For  these  reasons  I  think  the  decree  in, 
the  present  case,  is  erroneous. 

FLEMING,  Judge.  There  are  two  ques- 
tions in  this  clause ;  one  of  law,  and  the 
other  of  fact.  The  question  of  law  is, 
whether,  by  virtue  of  the  act  of  1727,  the 
slaves  were  so  vested  in  Mr.  Wishart, 
472  *as  to  enable  him  to  dispose  of  them 
by  his  last  will,  without  having  re- 
duced them  into  possession,  during  his  life 
time?  The  question  of  fact  is,  whether, 
if  it  was  necessary,  that  they  should  be  re- 
duced into  actual  possession,  in  order  to 
enable  him  to  dispose  of  them,  he  did,  in 
fact,  obtain  such  possession? 

Upon  the  first  question,  it  is  to  be  ob- 
served, that  by  the  act  of  1705,  slaves  (ex- 
cept those  imported  for  sale)  were  converted 
into  real  property,  to  all  intents  and  pur- 
poses, under  the  following  restrictions  only, 
that  is  to  say,  that  they  were  liable  for 
payment  of  debts ;  they  did  not  escheat  for 
want  of  heirs ;  sales  of  them  needed  not  to 
be  recorded ;  they  did  not  confer  a  right  to 
vote  at  the  election  of  Burgesses ;  they  were 
recoverable  by  actions  personal ;  and  those 
of  intestates  were  to  be  appraised,  and  the 
value  divided  amongst  the  children,  to  be 
paid  by  the  heir  at  law. 

Several  inconveniences  however,  arose 
from  this  extensive  conversion ;  and  conse- 
quences, not  foreseen  at  the  making  of  the 
act,  were  found  to  result  from  it.  To  rem- 
edy which,  the  I^egislature,  in  the  year 
1727,  resumed  the  subject;  and  passed  a 
law  to  explain  and  amend  that  of  1705.  In 
which,  after  reciting,  that  although  the 
act  of  1705  had  been  found  very  beneficial, 
for  the  preservation  and  improvement  of 
estates  (which  appears  to  have  been  the 
principal  object   for   passing   both    laws,)  I 


yet  that  many  mischiefs  had  arisen,  from 
the  various  constructions  and  contrary  judg- 
ments and  opinions,  which  had  been  made 
and  entertained  upon  it,  they  go  on  to  de- 
clare *4hat  whenever  any  person  shall  by 
bargain  and  sale  or  gift,  either  with  or 
without  deed,  or  by  his  last  will  and  testa- 
ment in  writing,  or  by  any  nuncupative 
will,'  bargain,  sell,  give,  dispose  or  be- 
queath, any  slave  or  slaves,  such  bargain, 
sale,  gift  or  bequest,  shall  transfer  the 
absolute  property  of  such  slave  or  slaves, 
to  such  person  or  persons  to  whom  the 

473  same  shall  be  so   sold,  given  *or  be- 
queathed, in    the  same  manner,  as  if 

such  slave  or  slaves  were  a  chattel;  and 
no  remainder  of  any  slave  or  slaves,  shall 
or  may  be,  limited  by  any  deed,  or  the  last 
will  and  testament  in  writing  of  any  person 
whatsoever,  otherwise  than  the  remainder 
of  a  chattel  personal,  by  the  rules  of  the 
common  law,  can  or  may  be  limited,  except 
in  the  manner  herein  after  mentioned  and 
directed." 

This  clause  clearly  renders  them  personal, 
as  to  the  forms  of  conveyances;  and  the 
4th  section  following,  immediately  after- 
wards, provides  that  **where  any  slave  or 
slaves,  have  been,  or  shall  be  conveyed 
given  or  bequeathed,  or  have  or  shall,  de- 
scend to  any  feme  covert,  the  absolute  right 
property  and  interest,  of  and  in  such  slave 
or  slaves,  is  hereby  vested  in  the  husband 
of  such  feme  covert;  and  that  where  any 
feme  sole  is,  or  shall  be  possessed  of  any 
slave  or  slaves,  -as  of  her  own  proper  slave 
or  slaves,  the  same  shall  accrue  to,  and  be 
absolutely  vested  in  the  husband  of  such 
feme,,  when  she  shall  marry."  Which 
makes  a  further  alteration  of  the  property 
from  real  to  personal,  by  essentially  chang- 
ing the  ownership,  where  the  property  has 
actually  come  into  possession  (thereby  pre- 
venting many  of  the  disputes  arising  from 
the  notion  of  their  being  real  property,  un- 
der the  former  act:)  and  where  it  has  not, 
by  giving  the  husband  an  inchoate  right, 
which  he  may  enforce  in  case  he  survives, 
as  it  had  been  doubted  under  the  former 
act,  whether  he  had  any  right  at  all.  But 
to  complete  the  scheme  of  alteration,  in- 
fants are  in  the  next  section,  enabled  to 
dispose  of  slaves  by  will,  at  the  age  of 
eighteen.  Thus  declaring  them  to  be  per- 
sonal estate,  in  almost  every  instance,  that 
could  be  named,  but  descents,  entails  and 
dower.  By  this  string  of  changes,  the  law 
instead  of  declaring  that  they  should  be 
considered  as  real  estate,  (except  in  certain 
enumerated  cases)  may  now  more  properly 
be  said,  to  have,    in   effect,  declared, 

474  that  *they    should    be   considered    as 
personal  property  in  all  cases,  except 

certain  enumerated  instances. 

This  idea  receives  considerable  illustra- 
tion from  the  following  circumstance,  that 
the  LrCgislature,  in  pursuit  of  their  great 
object  of  preserving,  and  improving  estates, 
in  an  after  clause  of  the  statute,  allow  a 
person  by  deed  or  will,  to  annex  slaves  and 
their  increase,  to  lands  and  tenements  in 
fee  tail.  A  provision  which  would  have 
been  unnecessary,  if  they  were  to  be  con- 
sidered as  real  estate  altogether ;  and  which 
serves  to  shew,  that,  in  the  Legislative 
belief,  they   were,    by  virtue  of  the  preced- 
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the  widow  resided  in  the  mansion  house, 
and  the  servants  waited  on  hex  as  usual ; 
but  she  did  not  controul  the  property. 
That  there  were  about  ;C3000.  due  the  tes- 
tator; that  a  good  deal  of  money  was  col- 
lected ;  that  it  was  not  necessary  to  sell  the 
residuary  estate  to  pay  the  legacies;  and 
that  from  conversation  with  Wishart  the 
deponent  believes,  he  claimed  the  property 
devised  to  his  wife. 

Rowley  a  witness  says,  that  Wishart  was 
never  on  the  plantation,  where  he  resided, 
after  the  death  of  Rowley  the  testator. 
Thinks  however  that  Taylor  was  the  act- 
ing executor,  because  he  attended  the  ap- 
praisment. 

The  Court  of  Chancery  was  of  opinion, 
*^That  by  force  of  these  words,  in  the  act 
of  the  General  Assembly,  passed  in  the 
year  1727.  Where  any  slaves  shall  be  be- 
queathed to  any  feme  covert,  the  absolute 
right,  property  and  interest  of  such 

449  ^slaves  is  hereby  vested  in,  and  shall 
accrue  to,  and  be  vested  in  the  hus- 
band of  such  feme  covert,  the  right  of  the 
defendant  Lettice  Wallace  to  one  moiety  of 
the  slaves  bequeathed  to  her,  then  Lettice 
Wishart,  and  to  Catharine  Taylor,  the  wife 
of  Richard  Taylor,  by  William  Rowley, 
which  bequest  is  no  less  efficacious,  than 
it  would  have  been,  if  thereto,  John  Wis- 
hart the  former  husband  of  the  defendant 
Lettice  Wallace,  who  was  one  of  the  execu- 
tors of  the  said  William  Rowley,  and  in 
whose  possession  the  said  slaves  appear  to 
have  been,  and  who,  by  a  special  assent, 
or  other  act,  did  not  shew  himself  to  have 
taken  possession  in  character  of  the  execu- 
tor, and  not  in  character  of  the  legataries 
husband,  was  perfectly  transferred  to  the 
defendant  Lettice,  and  consequently  vested 
in  the  said  John  Wishart,  and  was  subject 
to  the  bequest  thereof,  by  him  to  his  three 
children."  Therefore  that  Court  decreed 
the  plaintiffs  a  third  of  the  slaves  which 
had  been  allotted  the  defendant  Lettice 
upon  the  division  of  Rowley's  estate. 

From  which  decree  Wallace  and  wife  ap- 
pealed to  this  Court. 

Randolph  for  the  appellant.  Contended: 
1.  That  the  personal  chattels  of  the  wife, 
not  reduced  into  possession  during  the 
coverture,  survive  to  the  wife,  if  she  out- 
live the  husband.  2  Black,  com.  433;  1 
Wms.  378;  1  Atk.  459;  Co.  Litt.  351 ;  1  Bac. 
abr.  389. 

2.  That  the  slaves  given  to  the  wife  and 
a  stranger  are,  as  to  this  purpose,  personal 
chattels,  and  do  not  belong  to  the  hus- 
band, if  he  dies  before  the  wife,  without 
having  had  possession  of  them,  during 
the  coverture. 

The  act  of  1727  explains  that  of  1705 : 
and  was  intended  to  let  slaves  remain  real 
property,  only  in  the  two  cases  of  descents 
and  in  tails.  In  all  other  instances  they 
were  to  be  personal  estate.  Accordingly 
the  first   seven   sections   are   all   ex- 

450  planatory;     *and     particularly,     the 
provision     in    the     6    {,    that    slaves 

shall  not  be  forfeited,  except  in  those  cases, 
where  lands  and  tenements  would  be  sub- 
ject to  forfeiture,  is  decisive,  that  in  the 
contemplation  of  the  Legislature,  they 
were  personal  estate ;  and,  as  such,  would 
have    been  liable  to  forfeiture,  without  the  | 


provision.  Therefore  when  the  4  Section 
declares,  that  they  shall  vest  in  the  hus- 
band, the  Legislature  must  be  understood 
to  mean,  according  to  the  nature  of  permonal 
estate.  '  This  has  been  the  constant  course 
of  decision  in  all  the  Courts  of  this  Coun- 
try, both  before  and  since  the  revolution. 
Steger  v.  Moseley*  and  Bronaugh  v.  Cocket 
in  the  old  General  Court.  And  Drummond 
V.  Sne«it  and  Hord  v.  Upshaw  in  the  late 
Court  of  Appeals,  referred  to  by  the  Court 
in  1  Wash.  30.  These  decisions  will  be 
regarded  as  sacred ;  because  they  are  the 
decisions  of  the  Courts  of  this  country,  to 
which,  slaves  are  peculiar;  and  which  con- 
sequently, must  have  its  own  laws  and  us- 
ages concerning  them.  Those  usages  too, 
as  serving  to  explain  the  public  opinion  on 
the  subject,  will  be  respected  by  the  Court. 
Downman  v.  Downman,  1  Wash.  26;  Gran- 
berry  V.  Granberry,  1  Wash.  246. 

3.  That  Wishart  was  not  in  possession  ; 
and  consequently  having  died  before  his 
wife,  the  slaves  survived  to  her,  as  chattels 
undisposed  of,  by  the  husband. 

It  is  doubtful,  whether  he  ever  was  in 
possession  at  all ;  but,  if  he  was,  it  was  as 
executor.  3  Bac.  abr.  488;  Wentw.  off.  ex. 
223.  Indeed,  as  it  appears  that  the  legacies 
were  not  paid  during  his  lifetime,  he  could 
not  have  taken  possession  in  right  of  his 
wife;  for  it  would  have  been  a  devastavit 
in  case  of  another  person ;  and  what 
451  he  could  not  have  *done  in  the  case 
of  another,  he  could  not  do  in  his  own 
case.  Besides,  there  must  be  an  assent  of 
the  executor  to  the  legacy,  before  the  leg-a- 
tee  can  take  possession ;  but  there  is  noth- 
ing which  shews,  that  even  Wishart,  and 
much  less  that  Taylor,  the  other  executor, 
ever  assented  to  this  devise. 

Call  contra.  It  would  be  difficult  to 
maintain,  on  any  principle  of  fair  reason- 
ing, that  slaves  since  the  act  of  1727,  are 
to  be  considered  as  personal  property  in 
every  instance,  but  those  of  descent  and  in- 
tail.  The  words  of  the  law  according  to  the 
plain  import  of  them,  do  not  appear  to  me, 
to  admit  of  such  interpretation.  For  the 
act  of  1705,  which  declares  them  real  prop- 
erty, is  the  substratum,  and  that  of  1727 
only  operates  as  exceptions  out  of  it. 
Otherwise  it  would  have  been  easier  to  have 
repealed  that  of  1705  altogether,  and  to 
have  incorporated  those  two  provisions 
relative  to  descents  and  intails,  into  that  of 
1727 :  But,  if,  according  to  just  construc- 
tion, this  entire  reversal  of  the  principle  of 
the  act  of  1705  cannot  be  sustained,  it  would 
deserve  to  be  very  seriously  considered, 
whether  the  decision  of  any  Court  would  be 
paramount  to  the  positive  directions  of  an 
act  of  Assembly. 

However,  it  is  unnecessary  to  argue  that 
point  at  present;  because  the  decisions, 
referred  to,  establish  no  more,  in  their 
utmost  latitude,  than  that  slaves  are  to  be 
considered  as  personal  property;  and 
whether,  they  be  taken  as  real  or  personal 
property  it  will  be  equally  true  that  by  vir- 
tue of  the  first  sentence  in  the  4th  section 
of  the  act  of  1727,  they  vested   in,    and  be- 
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long  to  the  husband,  absolutely,  and  with- 
out any  manner  of  qualification. 

1.  Because  the  words  of  the  act  are  suffi- 
cient to  produce  that  consequence. 

For,  by  the  first  sentence  of  the  4th  sec- 
tion, every  interest  of  the  wife  is  transferred 
to  the  husband.  The  words  are,  ''that 
where  any  slave  or  slaves  have  t>een, 

452  or  shall  be  conveyed,   given,  *or    be- 
queathed, or  have  or  shall  descend  to 

any  feme  covert,  the  absolute  right,  prop- 
erty and  interest,  of  such  slave  or  slaves, 
is  hereby  vested  and  shall  accrue  to,  and  be 
vested  in,  the  husband  of  such  feme  cov- 
ert:*' Which  necessarily  translates  every 
interest  of  the  wife  into  the  husband; 
who,  ipso  facto,  becomes  complete  owner 
of  the  whole  interest ;  to  the  utter  exclu- 
sion of  the  wife :  And  this  whether  the 
slaves  be  considered  as  real  or  personal 
estate.  It  is  impossible  by  any  other  con- 
struction, to  satisfy  the  words,  the  absolute 
right  property  and  interest  of  such  slave 
or  slaves,  is  hereby  vested,  and  shall  accrue 
to  and  be  vested  in,  the  husband  of  such 
feme  covert.  Because,  if  the  whole  right 
and  property  is  vested  in  the  husband,  it 
must  t>elong  to  him  absolutely,  and  can- 
not enure  to  the  wife.  For.uno  flatu  that 
it  is  given  to  the  wife,  it  is,  by  operation 
of  law,  transferred  to,  and  vested  in  the 
husband.  So  that  nothing  remains  in  the 
wife;  and  the  husband  may  maintain  an 
action  in  his  own  name  to  recover  them. 

This  which  is  so  plain  upon  the  words  of 
the  first  sentence,  is  rendered  clearer  still, 
by  comparison  with  the  next ;  which  re- 
quires actual  possession  in  the  case  of  a 
feme  sole,  who  afterwards  marries.  A  cir- 
cumstance which  plainly  shews,  that  the 
Legislature  contemplated  a  difference  in 
the  two  cases.  That  is  to  say,  that  the 
mere  gift  to  a  feme  covert  should  transfer 
the  estate  to  the  husband,  but  that  an  ac- 
tual possession  should  be  necessary,  during 
the  coverture,  in  the  case  of  a  feme  sole, 
who  afterwards  married.  For  unless  a 
difference  in  the  interest  was  intended,  it 
will  be  extremely  difficult  to  account  for 
the  difference  in  the  language. 

Therefore,  although  slaves  should  be  con- 
sidered as  personal  property,  it  will  make 
no  difference;  for  still  the  whole  interest 
▼ested  in,  and  belonged  to  the  husband, 
without  any  possession.  In  the  same  man- 
ner, as  if  the  act  had  said,  that  every 

453  ^diamond,  given  to  the   wife   during 
t^e  coverture  should  be  vested  in,  and 

belong  to  the  husband.  Which,  certainly, 
would  so  essentially  transfer  the  property 
to  the  husband,  that  the  wife  surviving 
could  have  no  claim  to  it. 

It  is  like  the  statute  of  the  ,27  Henry  8, 
relative  to  uses :  Which  transfers  the  xk>s- 
session  to  the  use ;  and  give  complete  seisin 
to  the  grantee,  without  any  act,  to  be 
done,  on  his  part,  to  acquire  it.  So  here 
the  title  is  transferred  to  the  husband, 
without  his  obtaining  actual  possession ; 
and  the  only  difference  between  them  is, 
that  the  act  of  Assembly  transfers  the  title 
only,  whereas  the  act  of  Parliament  trans- 
fers the  possession :  A  much  more  difficult 
operation. 

There  could  have  been  no  difficulty  in 
the  case,  if    the  plain  words  of  the  law  had 


been  attended  to,  instead  of  resorting  to  a 
system  of  artificial  reasoning,  founded  on 
a  supposed  resemblance  to  things,  to  which 
it  bears  no  analogy.  That  is  to  say,  the 
rules  with  regard  to  courtesy  and  posses- 
sion, in  other  cases  of  property  belonging 
to  the  wife.  For  the  whole  interest  being, 
ipso  facto,  transferred  to  the  husband  by  act 
of  law,  he  does  not  stand  in  need  of 
seisin,  or  possession,  to  complete  his 
title. 

In  this  view  of  the  case,  it  bears  no  re- 
semblance to  the  case  of  courtesy  in  real, 
or  possession  in  the  case  of  personal  prop- 
erty. Because  seisin  and  possession  con- 
stitute part  of  the  right,  in  those  cases; 
but,  in  the  other,  the  gift  and  coverture 
only  are  requisite. 

All  which  seems  perfectly  consistent, 
with  what  was  said,  by  the  court,  in 
Dade  v.  Alexander,  1  Wash.  30.  For  the 
doctrine,  there  laid  down,  does  not  seem  to 
require,  that  the  surviving  husband  should 
take  administration  in  order  to  entitle  him ; 
but  considers  him  entitled,  by  virtue  of  his 
marital  right,  independent  of  the  necessity 
for  taking  administration.  Which  is  not 
stated,  by  the  court,  as  one  of  the  ingredi- 
ents of  his  title. 
454  *Perhaps  it  will  be  asked  how  Drum- 
mond  V.  Sneed  could  have  been  de- 
cided upon  the  ground  now  taken.  The 
answer  is,  that  it  might  have  been  deter- 
mined consistently  wiUi  the  doctrine  con- 
tended for,  several  ways.  1.  The  life  estate 
and  the  remainder  might  have  been  consid- 
ered, as  forming  only  one  estate;  and  the 
life  interest,  as  being  a  mere  exception  out 
of  it.  2.  The  devise  of  the  remainder, 
according  to  the  spirit  of  the  10  section, 
might  have  been  considered,  as  giving  the 
absolute  property;  because,  there  would  be 
no  more  impropriety,  in  saying,  that  the 
remainder  should  vest  in  the  husband,  than 
that  the  whole  thing  should.  For  it  was 
the  law  which  would  vest  it  in  either  in- 
stance ;  and  it  would  be  equally  competent 
in  both.  3.  The  court  miirht  have  taken 
the  statute  by  equity;  and  considering, 
that  the  I/egislature,  having  given  the 
slaves  to  the  husband  in  other  instances, 
probably  intended  to  give  remainders  also, 
they  might,  in  conformity  to  the  I^egisla- 
tive  will,  have  considered  those  cases  as- 
embraced  within  the  equity  of  the  act. 

But  whatever  might  have  been  the  ground 
of  the  decision  in  that  case,  neither  that 
or  any  other  case  has  ever  decided,  that 
the  first  sentence,  in  the  4  section,  did  not 
transfer  the  whole  interest  to  the  husband ; 
and  therefore  the  words  of  the  act  of  As- 
sembly, being  plain  and  unequivocal,  must 
prevail  against  any  artificial  reasoning, 
drawn  from  the  rules  of  the  common  law. 
For,  the  I^e^islature  having  made  an  ex- 
press provision  for  the  case,  the  act  of 
Assembly  and  not  the  precepts  of  the  com- 
mon law  must  give  the  rule. 

However,  so  far  from  the  case  of  Drum- 
mond  V.  Sneed  being  repugnant  to  the  doc- 
trine contended  for,  it  seems  rather  to 
support  it.  Because  it  appears,  from  the 
statement  of  it,  as  if  it  must  have  been  de- 
cided upon  the  principles  of  the  first  sen- 
tence of  the  4  section.  For  the  interest  of 
the  wife,  in  the  remainder  was  adjudged  to 
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belong  to  the  hnsband ;  which  is  consistent 
with  the  words  of  the  act. 

455  *2,     But,     perhaps    under    another 
point  of  view,  if  they   be   considered 

as  personal  property,  they  still  belonged  to 
the  husband.  For,  there  are  books,  which 
seem  to  countenance  the  idea,  that  by  rhe 
rules  of  the  common  law,  the  gift  of  per- 
sonal things  to  the  wife,  during  the  cover- 
ture, vests  them  absolutely  in  the  husband. 
2  Com.  Dig.  82;  Bunb.  188;  2  Roll.  Rep. 
134;  1  H.  Black.  109;  3  Lev.  403. 

If  this  doctrine,  be  correct,  then,  this 
clause  of  the  act  only  established  two  prin- 
ciples, which  were  rules  of  the  common 
law  before;  and  the  decision,  in  Drum- 
mond  V.  Sneed,  provided  for  the  third  case : 
namely,  that  of  the  remainder. 

But  the  husband  was  in  possession. 

1.  Upon  the  proofs  in  the  cause.  For 
some  of  the  witnesses  expressly  state  him 
to  have  been  the  active  executor,  and  to 
have  had  the  management  of  the  slaves. 
Added  to  which  Da  vies  says,  he  understood 
him,  as  claiming  the  property  devised; 
which  was  equivalent  to  an  assent  to  take. 

2.  By  inference  of  law,  his  possession,  as 
executor,  was  a  possession  in  his  own  right. 
Because,  as  he  could  not  sue  himself,  the 
rights  were  merged.  Moor.  54;  Rep.  T. 
Finch.  370. 

That  the  debts  and  legacies  were  unpaid, 
makes  no  difference ;  1.  Because  the  merger 
was  sub  modo  only,  and  contained  an  excep- 
tion, as  to  creditors  and  legatees.  2.  Be- 
cause a  fund  greatly  more  than  sufficient, 
was  prbvided  for  the  payment  of  them; 
and  the  witness  says  it  was  unnecessary  to 
sell  the  slaves.  So  that  taking  possession 
of  the  devised  estate,  would  not  have  been 
a  devastavit,  as  the  appellants  counsel  sup- 
posed ;  and,  as  there  was  no  reason  for  pre- 
venting the  execution  of  the  possession,  a 
Court  of  E^ui  ty  will  consider  it  as  done. 

This  is  the  more  especially   true,    as    the 

husband  had  taken  all   the   possessions    he 

could ;  for  the  law  continued  the  slaves 

456  upon  the    testators    lands    until  '^the 
crop   was    finished;  and    a    contrary 

doctrine  would  put  it  out  of  the  power  of  a 
man,  to  make  a  provision  for  his  family, 
according  to  the  wealth,  which  he  might 
suppose  himself  to  be  possessed  of.  Be- 
cause, upon  a  similar  pretence  of  debts  and 
legacies,  years  might  elapse,  before  the  de- 
vised estate  would  be  considered,  as  having 
vested  in  actual  possession. 

The  result  of  the  whole  is,  that  the  hus- 
band and  the  other  legatee  were  tenants  in 
common  of  the  devised  slaves;  and,  of 
course,  that  the  husband  was  completely 
entitled  to  the  whole  interest. 
•  Wickham  in  reply.  The  first  point  made 
by  the  appellees  counsel  has  long  been  con- 
sidered as  at  rest.  All  the  decisions  have 
been  contrary  to  the  doctrine  he  contends 
for ;  and  rightly  too.  For  the  object  of  the 
act  of  1705,  in  making  slaves  real  estate, 
was  only  to  improve  estates,  and  incourage 
agriculture.  But  it  was  found  inconvenient 
in  many  respects;  and  therefore,  the  act 
of  1727  was  made;  which  restores  them  to 
personalty  in  most  cases;  and  particularly 
in  that  now  under  consideration.  The 
whole  complexion  of  the  first  seven  clauses 
announces  this  to  have   been  the  intention 


of  the  Legislature.  They  are  to  pass  as 
personal  property  in  conveyances;  similar 
rules  for  their  vesting  are  established ;  and 
they  are  subject  to  the  rules  of  personal 
property,  in  the  cases  of  forfeitures  and 
executions.  All  which  shew  the  intention 
of  the  Legislature,  to  turn  them  into  per- 
sonalty; and  the  intention,  and  not  the 
mere  words  of  the  statute,  ought  to  prevail. 
It  is  not  credible,  that  the  Legislature 
intended,  that  this  kind  of  property  should 
go  neither  as  real  or  personal  estate,  ac- 
cording to  the  doctrine  on  the  other  side. 
Therefore  Mr.  Randolph's  interpretation, 
of  the  first  sentence  of  the  4  section,  is 
correct ;  namely,  that  they  are  to  be  consid- 
ered as  vesting  in  the  husband,  according 
to  the  manner  of  personal  estate.  This 
seems  to  have  been  the  principle  adopted 
in  Drummond  v.  Sneed;  and  in 
457  *all  the  cases  before  the  old  General 
Court.  Which  ought  to  be  consid- 
ered, as  having  fixed  the  law,  on  a  basis 
much  too  firm  to  be  shaken,  at  this  distance 
of  time,  when  so  many  estates  are  enjoyed 
under  them.  In  short  slaves  are  chattels 
real,  and  like  other  chattels  real  survive 
to  the  wife,  if  not  disposed  of  by  the  hus- 
band during  the  coverture.  This  is  the 
spirit  of  the  law ;  this  the  true  construction 
of  the  words;  and  finally,  this  is  the  idea, 
which  has  always  been  adhered  to  by  the 
courts;  and  ought  not  now  to  be  disturbed. 
It  is  not  true  that  personal  things  g'iven 
to  the  wife,  during  the  coverture,  vest  ab- 
solutely in  the  husband;  so  that,  if  he  die 
without  reducing  them  to  possession,  they 
will  belong  to  his  executor,  and  not  to  the 
wife,  if  she  survive  him.  None  of  the  cases 
cited  afford  the  least  semblance  of  such  a 
doctrine,  (for,  as  to  that  in  Roll,  the  hus- 
band survived  the  wife;  and  1  H.  Black, 
was  only  the  assertion  of  counsel,}  except 
that  in  Bunb.  188.  And  that  is  liable  to 
two  remarks;  first,  that  it  was  the  mere 
declaration  of  the  party  unsupported  by 
evidence ;  secondly,  that  the  defendant  had 
received  the  husbands  money  from  the  wife ; 
and  therefore  he  was  a  trustee  for  the  hns- 
band, and  not  for  the  wife.  But  opposed 
to  this  case,  a  great  variety  of  decisions 
may  be  adduced.  1  Vern.  169;  2  Show.  247 ; 
2  Wms.  496;  2  Vez.  675;  Co.  Litt.  351. 

Wishart  was  not  in  possession,  in  right 
of  the  devise.  The  testimony  is  equivocal, 
even  as  to  his  possession,  as  executor;  but 
it  was  absolutely  necessary,  that  he  should 
have  been  possessed  in  character  of  lega- 
tee. Of  which  there  is  no  proof.  So  that, 
if  he  was  possessed  at  all,  it  was  in  char- 
acter of  executor,  and  then,  upon  hia  death, 
the  right  survived  to  the  other  executor. 
Who  had  a  right  to  the  slaves,  for  the  pur- 
poses of  the  administration ;  and  Wishart^s 
representatives,  having  no  right  to  the  ex- 
ecutorship, could  not  hold  with 
458  *^him.  Besides  the  assent  of  the  ex- 
ecutors, to  the  legacy,  was  absolutely 
necessary,  before  any  actual  possession 
could  be  taken ;  and  there  is  no  proof  that 
any  such  assent  was  ever  given. 

Cur.  adv.  vult. 

ROANE,  Judge.  This  may  truly  be  said, 
to  be  an  important  cause.  The  consequence 
of  a  decision  either  way,  may  be  greater 
than  I  can  foresee  or  estimate.     Less  expe- 
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rienced  than  my  brethren  in  the  laws  of 
this  country,  and  less  acquainted  with  the 
former  adjudications,  I  am  less  capable 
than  they  to  calculate  the  probable  effects, 
which  will,  flow  from  our  present  decision. 
Their  superior  lights  and  more  mature  ex- 
perience, better  enables  them  to  know  what 
has  been  the  understanding  of  this  country, 
on  the  present  subject;  and  what  are  the 
beacons,  by  which  our  countrymen  have 
goremed  themselves,  in  regulating  their 
transactions,  relative  to  the  point  in  ques- 
tion. Sincerely  hoping,  that  the  present 
decision  may  be  the  least  injurious  in  its 
consequences,  and  the  least  productive  of 
litig^ation,  it  gives  me  great  pleasure  to 
believe,  that  the  opinion  I  now  deliver, 
after  the  most  mature  deliberation,  best 
answers  that  description ;  and  best  accords 
with  the  general  understanding  of  our  fel- 
low citizens.  My  own  observation  on  the 
subject  is  entirely  corroborated,  by  the  tes- 
timony of  some  of  my  brethren ;  in  whose 
observation,  talents  and  experience  I  have 
the  highest  confidence. 

Yet  let  me  not  be  supposed  to  take  refuge 
for  the  support  of  my  opinion,  merely  on 
the  general  understanding  of  the  people, 
through  a  long  series  of  time ;  my  conclu- 
sions are  derived  from  a  deliberate  consid- 
eration of  the  acts  of  Assembly  themselves, 
taken  conjunctly  with  the  principles  of  the 
common  law;  and  from  a  consideration, 
how  far  there  have  been  decisions  in  this 
country  affecting  this  case,  'so  a'S  to  become 
fixed  rules  of  property.  For  I  have  ever 
been  of  opinion,  that  such  rules  ought  not, 
to  be  lightly  departed  from ;  and  that 
459  *they  cannot  be,  without  producing 
extensive  evils  and  injustice. 

The  case  has  been  rightly  divided  by  the 
counsel  into  two  general  questions. 

1.  Whether  a  possession  of  the  slaves  in 
dispute  was  necessary  to  have  been  in  the 
father  of  the  appellee  Wilhelmina,  who  was 
the  former  husband  of  one  of  the  appellants, 
in  order  to  enable  the  appellees  to  recover? 
For,  if  not,  there  is  an  end  of  the  case. 
But,  if  otherwise,  then, 

2.  Whether  such  possession  did  actually 
exist  in  the  present  case  or  not? 

The  first  of  these  two  questions  may 
again  be  considered,  under  two  points  of 
view;  1.  Under  our  acts  of  Assembly,  and 
the  principles  of  the  common  law :  2.  Under 
the  decisions  in  this  country. 

The  acts  of  Assembly  embraced,  by  the 
first  view,  are  those  of  1705,  and  1727. 

The  first  of  those  acts  declares,  that  slaves 
shall  be  held,  taken  and  adjudged  to  be  real 
estate,  and  not  chattels ;  and  shall  descend 
to  the  heirs  and  widows  of  persons  dying 
intestate,  according  to  the  manner  and  cus- 
tom of  lands  of  inheritance  held  in  fee 
simple.  It  further  goes  to  specify  certain 
cases,  in  which  slaves  are  assimilated  to 
chattels;  and  which  form  an  exception  to 
the  general  clause  first  stated. 

Next  came  the  act  of  1727,  which  is  en- 
titled an  act  to  explain  and  amend  the 
former.  Before  we  go,  particularly,  into 
this  act,  it  may  be  necessary  to  fix  its  char- 
acter. If  it  were  merely  an  explanatory 
act,  a  question  might  arise,  how  far  a  court 
could  depart  from  the  literal  expression,  as 
it  was  a   legislative   consttuction    of    the 


words  of  a  former  statute;  and  the  ancient 
doctrine  was,  that  the  court,  on  such  a 
statute,  was  tied  down  to  the  letter?  But 
the  better  opinion  seems  to  be,  that  such 
statute    may    now    receive    even    an 

460  equitable  *constructioi>,  arising  there- 
from, on  a  general  view  of  the  whole 

act.  6  Bac.  abr.  388.  But  this  statute  is 
also  an  amendatory  statute.  It  changes 
the  old  statute,  and  introduces  new  princi- 
ples; such  as  neither  a  judicial  or  Lregisla- 
tive  construction  could  possibly  have 
reduced  from  the  former  act.  This  is  so 
evident  to  every  body,  that  I  need  not  cite 
particular  examples.  This  statute  of  1727 
stands,  then,  on  the  same  footing,  as  to  its 
construction,  with  statutes  in  general;  and 
the  general  rules  for  construing  statutes 
properly  apply  to  it.  Some  of  these  rules, 
which  I  shall  presently  have  occasion  to 
mention,  authorize  even  an  equitable  con- 
struction of  a  statute,  under  certain  circum- 
stances; but  I  disclaim  a  resort  to  an 
equitable  construction,  in  the  present  in- 
stance, as  wholly  unnecessary;  and  found 
my  opinion,  entirely,  upon  a  just  view  of 
the  legal  construction  of  the  whole  act, 
under  the  influence  of  the  rules  of  construc- 
tion, before  alluded  to. 

I  will  now  read  the  title  and  the  first  four 
sections  of  the  act  of  1727 ;  which  are  as 
follows: 

'*An  act  to  explain  and  amend  the  act  for 
declaring  the  Negro,  Mulatto,  and  Indian 
Slaves,  within  this  Dominion,  to  be  real 
estate ;  and  part  of  one  other  act,  intituled 
an  act  for  the  distribution  of  intestates 
estates,  declaring  widows  rights  to  their 
deceased  husbands  estates,  and  for  securing 
orphans  estates. 

**I.  Whereas  the  act  made  in  the  fourth 
year  of  the  reign  of  the  late  Queen  Anne, 
declaring  the  Negro,  Mulatto,  and  Indian 
Slaves,  within  this  Dominion,  to  be  real 
estate,  hath  been  found  by  experience  very 
beneficial  for  the  preservation  and  improve- 
ment of  estates  in  this  Colony,  yet  many 
mischiefs  have  arisen,  from  the  various 
constructions,  and  contrary  judgments  and 
opinions,  which  have  been  made  and  given 
thereupon,  whereby  many  people  have  been 
involved  in  law  suits  and  controversies, 
which  are  still    like  to   increase :  For 

461  remedy   whereof,  and  to  the  *end  the 
said  act  may  be  fully   and  clearly  ex- 
plained  and  amended. 

**II.  Be  it  enacted,  by  the  Lieutenant  Gov- 
ernor, Council,  and  Burgesses,  of  this  pres- 
ent General  Assembly,  and  it  is  hereby 
enacted,  by  the  authority  of  the  same,  that 
the  said  act  shall  hereafter  be  construed, 
and  the  true  intent  and  meaning  thereof  is 
hereby  declared,  to  be,  in  the  several  cases 
herein  after  mentioned,  as  the  same  is 
herein  after  expressed  and  declared,  and  not 
otherwise,  that  is  to  say : 

**III.  Whenever  any  person  shall  by  bar- 
gain and  sale,  or  gift,  either  with  or  without 
deed,  or  by  his  last  will  and  testament  in 
writing,  or  by  any  nuncupative  will,  bar- 
gain, sell,  give,  dispose,  or  bequeath,  any 
slave  or  slaves,  such  bargain,  sale,  gift,  or 
bequest,  shall  transfer  the  absolute  property 
of  such  slave  or  slaves  to  such  person  or 
persons  to  whom  the  same  shall  be  so  sold, 
given,  or  bequeathed,  in  the  same  manner 


373 


2  CALL 


Virginia  Rbports,  Annotatbd. 


462-464. 


as  if  such  slave  or  slaves  were  a  chattel ; 
and  no  remainder  of  any  slave  or  slaves 
shall  or  may  be  limited  by  any  deed,  or  the 
last  will  and  testament  in  writing,  of  any 
person  whatsoever,  otherwise  than  the  re* 
mainder  of  a  chattel  personal,  by  the  rules 
of  the  common  law,  can  or  may  be  limited, 
except  in  the  manner  herein  after  mentioned 
and  directed. 

'*IV.  And  that  where  any  slave  or  slaves 
have  been  or  shall  be  conveyed,  given,  or 
bequeathed,  or  have  or  shall  descend  to  any 
feme  covert,  the  absolute  right,  property 
and  interest,  of  such  slave  or  slaves,  is 
hereby  vested,  and  shall  accrue  to,  and  be 
vested  in,  the  husband  of  such  feme  covert; 
and  that  where  any  feme  sole  is  or  shall 
be  possessed  of  any  slave  or  slaves,  as  of 
her  own  proper  slave  or  slaves,  the  same 
shall  accrue  to,  and  be  absolutely  vested 
in,    the   husband    of  such  feme,  when  she 

shall  marry." 
462  *The  contrary  constructions  and 
opinions  arising  under,  and  the  law 
suits  produced  by  the  act  of  1705,  are  evils 
intended  to  be  remedied,  by  this  act.  Two 
constructions  of  the  4th  clause  are  now  con- 
tended for,  as  relative  to  the  present  case : 
One  which  throws  negroes  into  the  class  of 
chattels,  and  subject  to  the  legal  rules,  doc- 
trines and  decisions  upon  that  subject :  The 
other,  leaving  them  neither  in  the  class  of 
real  or  personal  property  in  the  respect  in 
question;  and  consequently  without  any 
legal  doctrines,  or  decisions,  to  govern 
them.  By  which  of  those  constructions 
will  the  declared  object  of  the  L/egislature, 
as  above,  be  best  answered?  Certainly  by 
the  former. 

It  seemed  conceded  in  the  argument,  that 
if  this  case  had  stood  singly  upon  the  third 
clause,  possession  would  then  have  been 
necessary  in  the  husband,  as  falling  within 
the  general  doctrine  of  Chattels  personal ; 
but  that  what  are  supposed  the  emphatical 
words  of  the  fourth  clause,  could  have  been 
inserted  for  no  purpose,  if  not  to  dispense 
with  such  possession. 

My  answer  is,  1.  That  those  emphatic 
words  mean  nothing  more,  than  would  have 
been  inferred  from  the  general  words  of  the 
3d  clause.  2.  That  if  they  did,  yet  there 
was  a  good  reason  for  inserting  them,  to 
answer  which  they  were  inserted;  and 
therefore,  need  not  be  construed,  to  dispense 
with  possession ;  nor  to  infringe  the  doctrine 
of  the  common  law. 

On  the  first  point,  I  will  call  to  my  aid 
two  rules  of  construction : 

1.  That  words  and  phrases,  whose  mean- 
ing have  been  ascertained  in  a  statute, 
when  used  in  a  subsequent  statute,  are  to 
be  used  in  the  same  sense.  6  Bac.  abr. 
379;  and  clearly  the  same  inference  will 
follow,  as  between  two  clauses  of  the  same 
statute.  2.  That  if  a  statute  use  a  word, 
the  meaning  of  which  is  well  known  at  the 
common  law,  the  word  shall  be  used  in  the 
same    sense    in   the   statute.     6  Bac.    abr. 

383. 
463  *In  applying   the    first    rule   to  the 

present  case,  I  must  observe  that  the 
same  words  absolute  property  are  used  in 
the  third  clause ;  which,  standing  singly, 
would  confessedly  not  dispense  with  pos- 
session, as  thereupon  slaves  stand  precisely 


on  the  footing  of  chattels,  by  the  common 
law.  Those  who  may  incline  to  bring  the 
changes  on  the  words  absolute  right,  prop- 
erty and  interest,  in  the  fourth  clause,  are 
reminded,  that  none  of  those  words  are 
more  emphatical,  or  extensive,  than  the 
words  used  in  the  third  clause  above  men- 
tioned ;  and  that  the  word  interest  was  most 
probably  inserted  therein,  to  comprehend 
limited  rights  of  the  wife ;  that  is  to  say, 
those  where  she  had  not  the  absolute  prop- 
erty. 

In  applying  the  second  rule  to  this  case, 
I  will  beg  leave  to  read  a  passage  from  2 
Black.  433. 

**A  sixth  method  of  acquiring  property  in 
goods  and  chattels  is  by  marriage ;  whereby 
those  chattels,  which  belonged  formerly  to 
the  wife,  are  by  act  of  law  vested  in  the 
husband,  with  the  same  degree  of  property 
and  with  the*  same  powers,  as  the  wife, 
when  sole,  had  over  them. 

This  depends  entirely  on  the  notion  of 
an  unity  of  person  between  the  husband  and 
wife ;  it  being  held  that  they  are  one  person 
in  law,  so  that  the  very  being  and  existence 
of  the  woman  is  suspended  during  the  cov- 
erture, or  entirely  merged  or  incorporated 
in  that  of  the  husband.  And  hence  it  fol- 
lows, that  whatever  personal  property  be- 
longed to  the  wife,  before  marriage,  is  by 
marriage  absolutely  vested  in  the  husband. 
In  a  real  estate,  he  only  gains  a  title  to  the 
rents  and  profits  during  coverture ;  for  that, 
depending  upon  feodal  principles,  remains 
entire  to  the  wife  after  the  death  of  faer 
husband;  or  to  her  heirs,  if  she  dies  before 
him ;  unless,  by  the  birth  of  a  child,  he 
becomes  tenant  for  life  by  the  curtesy.  But, 
in  chattel  intierests,  the  sole  and  absolute 
property  vests  in  the  husband,  to  be  dis- 
posed of  at  his  pleasure,  if  he  chuses  to 
take  possession  of  them ;  for,  unless 
464  he  ^reduces  them  to  possession,  by 
exercising  some  act  of  ownership 
upon  them,  no  property  vests  in  him,  but 
they  shall  remain  to  the  wife,  or  to  her  rep- 
resentatives, after  the  coverture  is  de- 
termined." 

This  passage  I  shall  hereafter  refer  to,  as 
giving  the  most  modern  and  perspicuous 
explication  of  the  doctrine  on  this  subject ; 
at  present,  I  only  wish  it  to  be  remarked, 
that  the  personal  property  of  a  wife  is  said 
to  be  absolutely  vested  in  the  husband,  at 
the  same  instant,  that  it  is  declared,  that  if 
he  does  not  reduce  them  into  possession, 
during  the  coverture,  they  shall  remain  to 
the  wife  if  she  survives  him.  Here,  then, 
is  a  decisive  quotation,  from  an  eminent 
and  accurate  writer  on  the  common  law ; 
shewing  that  the  words,  absolute  property 
in  the  husband,  are  not  to  be  construed,  as 
dispensing  with  possession  in  the  case  of 
chattels. 

The  third  section  of  the  act  of  I7i7  has 
used  the  same  words  in  the  same  sense ;  and 
the  meaning  of  the  same  words  in  the  third 
section,  and  in  Blackstones  treatise,  under 
the  influence  of  the  two  rules  I  have  stated  ; 
both  of  which  entirely  accord  with  sound 
reason,  and  pointedly  apply.  I/et  us  then 
hear  no  more  of  the  stress  laid  upon  what 
are  called  these  emphatical  words;  es- 
pecially, in  opposition  to  the  general  spirit 
and  purpose  of  the  act. 
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Bnt  I  have  said,  that  if  these  words  should 
even  be  considered,  as  being  more  extensive 
than  I  suppose,  jet  there  was  a  good  reason 
for  making  them  so,  and  consequently  they 
ought  to  be  restricted  to  answer  that  end, 
and  not  kept  up  in  such  enlarged  sense,  so, 
as  in  other  respects  to  conflict  with  the 
other  parts  of  the  act,  and  the  doctrines  of 
the  common  law. 

It  will  here  be  remarked,  that  slaves  com- 
ing by  descent  are  not  declared  to  be,  or  to 
go  as  chattels  by  the  third  clause.  They 
therefore  are,  or  at  least  might  have  rea- 
sonably been  supposed,  by  the  Legislature, 
to  remain  real  estate,  as  under  the  act  of 
1705;  being  such,  the  husband,  but  for  this 
clause,    which    expressly    extends   to 

465  slaves  coming  *by  descent  &c.  would 
only  have  the   same  limited  interest, 

in  such  slaves,  as  descended  to  his  wife 
daring  coverture,  as  he  would  have  had  in 
her  lands ;  viz :  the  right  of  receiving  their 
profits.  It  might  therefore  have  been,  to 
enlarge  his  interest  in  the  slaves  coming 
by  descent,  beyond  what  would  have  been 
the  case,  under  the  general  words  of  the  3d 
clause,  that  these  words  absolute  right  Ac, 
were  put  in,  as  being  contra-distinguished, 
from  the  limited  right,  he  would  otherwise 
ha7e  had  in  -such  slaves. 

These  reasons  are  conclusive,  with  me, 
as  to  the  construction  of  the  act,  admitting 
the  words  to  be  as  extensive  as  is  contended 
tor,  a  reason  is  hereby  assigned  for  it;  and 
being  thereby  justified  we  ought  there  to 
stop;  and  not  give  them,  as  to  other  cases, 
a  meaning,  which  they  have  not  in  the 
most  approved  treatises  of  the  common  law ; 
which  they  have  not  in  another  clause  of 
the  same  act;  and  which  they  cannot  have 
without  infringing  the  reason  and  symmetry 
of  the  common  law,  and  introducing  the 
nncertainty  and  litigation,  which  it  is  the 
declared   object  of  the  act  to  prevent. 

Some  stress  may  also  be  laid  on  the 
words,  hereby  vested  &c.  The  answer  is, 
that  these  words  relate  to  the  whole  act 
and  not  to  this  single  clause ;  and  that  in 
its  construction  we  are  as  much  bound  by 
the  principles  of  the  common  law,  adopted 
by  the  third  clause  of  the  act  of  Assembly, 
as  by  the  very  expressions  of  the  act  itself. 

Wherefore,  then,  it  is  asked  was  this  4th 
clause  put  in,  if  in  the  present  instance  it 
is  to  have  no  greater  effect,  than  the  gen- 
eral provisions  of  the  third  clause  would 
have  had,  without  it?  The  answer  is,  1. 
To  take  in  the  case  of  slaves  descending, 
as  above  stated :  2.  To  declare  for  greater 
certainty,  the  law  in  this  instance.  The 
latter  parts  of  both  the  third  and  fourth 
clauses,  relative  to  remainders,  and  to 

466  the   case    of  femes  sole  are  also  *put 
in,    for   the    latter  reason,   although 

erery  thing  therein  enacted,  would  unques- 
tionably have  followed  independent  of  them, 
from  the  general  position  laid  down  in  the 
3d  clause. 

It  may  be  contended,  that  the  third  clause 
of  the  act  only  relates  to  the  mode  of  trans^ 
f erring  slaves,  and  declares  that  that  mode, 
incident  to  chattels  as  contra-distinguished 
from  real  estate,  shall  govern  in  the  case  of 
slaves;  but  that  its  effect  stops  here,  and 
does  not  attach  to  slaves  (when  transferred) 
all  the  principles  which  appertain  to  chat- 


tels. The  answer  is,  that  the  provision 
concerning  remainders  (over  and  above  the 
clear  construction  of  the  act,)  proves  the 
contrary.  The  provision  extends  to  a 
principle,  relative  to  personal  chattels,  pos- 
terior to,  and  independent  of  the  act  of 
transfer.  It  was  intended  to  conform  slaves, 
in  this  respect,  to  the  doctrine  of  remain- 
ders, of  personal  chattels;  it  being  then 
doubted,  if  not  held,  that  such  limitations 
after  a  particular  estate  were  void. 

I  will  here  remark,  that  it  has  some 
weight,  with  me,  that  the  fourth  section  is 
not  by  way  of  proviso,  or  exception.  It 
does  not,  therefore  restrain  the  operation  of 
the  third  clause,  but  is  additional  to  it ;  and 
is  connected,  with  it,  by  the  copulative  and. 
And  the  just  rule  of  construing  one  part  of 
a  statute  by  another,  6  Bac.  abr.  380,  holds 
with  great  force,  where  one  part  of  an  act 
is  continued  by,  and  connected  with  an- 
other, by  copulative  words.  It  is  also  a 
just  rule  of  interpretation,  that  a  statute, 
continuing  another  with  some  additional 
clauses,  must  be  considered,  as  if  the  former 
had  been  recited  therein.  6  Bac.  abr.  382. 
I  think  this  rule  equally  applies  to  a  contin- 
uing of  an  additional  clause  of  the  same 
statute ;  and  if  so,  the  words  of  the  third 
section,  in  the  same  manner,  as  if  such 
slave  or  slaves  were  a  chattel,  are  to  be 
considered  as  kept  up,  and  repeated  in  the 

fourth  section. 
467  *1  admit  that  it  is  also  a  rule  of  con- 
struction, that  general  words,  in  one 
clause  of  a  statute,  may  be  restrained  by 
particular  words,  in  a  subsequent  clause  of 
the  same  statute.  6  Bac.  abr.  381.  But  I 
contend  that  this  restriction  must  clearly 
appear  to  have  been  intended ;  which,  I 
have  endeavoured  to  shew,  is  otherwise  in 
the  present  case. 

Another  rule  of  construction  is,  that 
where  the  provision  of  a  statute  is  general, 
it  is  subject  to  the  controul,  and  order  of 
the  common  law ;  and  that  the  best  con- 
struction of  a  statute,  in  a  doubtful  case,  is 
to  construe  it,  as  near  to  the  rule  and  rea- 
son of  the  common  law  as  may  be  a  nd  by 
the  course  it  observes  in  other  cases ;  for  it 
is  not  to  be  presumed,  that  the  Legislature 
will  make  any  alteration  in  the  common 
law,  except  what  is  expressly  declared.  6 
Bac.  abr.  383,  384. 

It  is  also  held,  that  such  construction  is 
to  be  put  upon  a  statute,  as  may  best  an- 
swer the  intention  the  makers  had  in  view. 
6  Bac.  abr.  384:  And,  in  the  present  case, 
the  intention  was  to  convert  real  property 
into  personal  in  general,  and  not  by  throw- 
ing slaves  out  of  both  classes  of  property, 
as  in  the  instance  now  contended  for,  to 
create  a  new  species  of  property,  and  thereby 
promote  law  suits,  which  the  act  purports 
to  do  away.  These  consequences  may  also 
be  taken  into  consideration,  supposing  the 
law  merely  doubtful  on  this  subject,  to 
govern  the  court  in  their  construction  of 
the  statute.     6  Bac.  abr.     389. 

I  will  conclude  with  a  rule  of  construction, 
which  is,  that  the  letter  of  an  act  of  Parli- 
ament may  be  restrained,  by  an  equitable 
construction,  in  some  cases;  in  others  en- 
larged; and  in  others  taken  contrary  to  the 
letter,  6  Bac.  abr.  386.  And  if  such  be 
the  power  of  a  court,  on  a  single  clause   of 
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a  statute  standing'  independently,  it  holds 
a  fortiori,  where  such  single  clause  is  con- 
sistent with  the  body  of  the  act;  and  where 
an  equitable  construction  is  not  required, 
but  only  a  just  legal  exposition  of  the  whole 
statute  taken  collectively. 

468  ^   *These  rules  of  construction,  founded 
in  good  sense  and  sanctioned    by  high 

authority,  are  decisive,  with  me,  as  to  the 
construction  of  the  present  law :  They  are 
so  luminous,  and  apply,  so  pointedly,  to  the 
case  in  question,  that  I  forbear  to  make 
a  more  particular  application  of  them. 

But  what  good  reason  exists,  for  giving 
a  husband  surviving  his  wife  a  right  to 
slaves  accruing  to  her  during  coverture, 
but  of  which  he  was  never  in  possession, 
more  than  exists  as  to  slaves  to  which  a 
feme  sole  is  entitled,  who  afterwards  mar- 
ries? The  reason  assigned,  in  the  last 
case,  why  a  surviving  husband  cannot  re- 
cover them  (except  in  the  character  of  her 
administrator)  is,  that  the  only  method  he 
had  to  gain  possession,  during  the  cover- 
ture, was  by  suing  in  his  wife's  right; 
but  as,  after  her  death,  he  cannot,  as  hus- 
band, bring  an  action,  in  her  right,  there- 
fore he  can  never,  as  such,  recover  the 
possession.  2  Black.  435.  This  reason  is 
supposed  equally  to  hold  in  the  case  of 
chattels  accruing,  during  the  coverture. 

i  have  said,  that  the  passage,  before  read, 
from  Blackstone,  contains  the  best  view  of 
the  doctrines  on  this  subject,  when  he 
speaks  (in  page  435)  of  personal  chattels 
in  possession,  he  says,  the  husband  has 
the  absolute  right  thereto,  not  only  po- 
tentiall3',  but  in  fact;  leaving  the  inference 
extremely  plain,  indeed,  that  the  husband, 
in  case  of  choses  in  action,  has  the  absolute 
(although  only  potential)  right  thereto. 
And  understanding  the  word  absolute  in 
this  sense,  will  at  once  answer  some  of  the 
cases  cited  by  Mr.  Call  on  the  subject.  An 
attempt  to  cite  them  in  the  sense  he  con- 
tended for  would  be  to  impeach  the  best 
established  principles  of  the  law,  and  I  con- 
fess the  attempt  surprised  me.  It  is  true, 
the  passage  relied  on  from  Blackstone  re- 
lates to  chattels  owned  by  the  wife,  at  the 
time  of  the  marriage ;  but  there  is  no  differ- 
ence, as  to  those  accruing  during  the  cover- 
ture. This  is  so  plain  a  point,  that  I  shall 
not  cite  authorities  to  shew  it,  except 

469  to    refer    to   1    Bac.  abr.    481;    *who 
says,  the  law   gives  the   husband    an 

absolute  power  over  any  personal  estate 
accruing  to  her,  during  coverture,  by  gift, 
devise,  &c.  thereby  clearly  conforming  to 
the  doctrine  before  stated  from  Blackstone. 
I  have  thus  done  with  my  own  view  of 
the  law  relative  to  this  subject.  It  is  fit 
that  some  notice  be  taken  of  such  decisions, 
as  have  occurred,  in  this  country,  affecting 
the  case.  On  this  subject,  I  beg  to  be  ex- 
cused, from  saying  much,  as  my  experience 
does  not  reach  far  enough  back,  to  know 
much  of  the  decisions  of  the  old  General 
Court.  I  had  supposed  that  no  question 
would  have  been  made  of  the  competency 
of  those  decisions  to  f^x  rules  of  property 
in  this  country;  as  that  Court,  although 
not  the  dernier  resort,  was  at  least  as  much 
so,  as  the  Court  of  Kings  bench  in  Eng- 
land. How  far  the  decisions  of  that  Court, 
on  subjects,  other  than  that  of  fixing  rules 


of  property,  will  bind  us  it  is  not  now  nec- 
essary to  say;  but,  if  we  reject  such  rules 
of  property  as  have  been  fixed  by  that  court, 
and  under  which  our  people  have  regalated 
their  property  through  a  long  series  of 
time,  the  mischief,  which  would  ensue,  is 
incalculable.  I  understand,  that  no  deci- 
sion one  way,  or  the  other,  can  be  shewn, 
to  have  ever  taken  place,  on  the  very  point 
now  in  question.  The  non  existence  of 
such  a  case,  which  must  have  occurred  a 
thousand  times  in  the  space  of  73  years,  is 
a  persuading  circumstance,  that  the  ^r^n- 
eral  opinion  has  always  been,  that  slaves 
under  the  first  part  of  the  4th  clause,  go  as 
chattels,  as  they  evidently  do  under  the  3d 
clause ;  and  as  they  have  often  been  decided 
to  do,  under  the  latter  part  of  the  4th, 
clause.  The  opinion  of  the  General  Court 
on  such  latter  part,  though  not  upon  the 
very  point  now  in  question,  is  supposed  to 
have  given  a  principle,  which  has  governed 
this  case,  and  produced  a  general  acqui- 
escence under  it.  On  no  other  ground  can  I 
possibly  account  for  the  non  existence  of  a 
decision,  on  the  very  point  now  in  ques- 
tion. 

470  *In    the   case  of  Stegcr  v.  Mosely 
General    Court   October   1773,    M.    S. 

Rep.  by  J :  Randolph  2  vol.  page  322 ;  the 
case  under  the  last  part  of  the  4th  section, 
was.  Devise  to  A.  for  life  and  afterwards 
to  B.  a  feme,  who  married  C.  A  dies  liv- 
ing B.  and  C.  and  then  B  dies  living  her 
husband,  the  slaves  having  never  been  re- 
duced into  possession :  The  question  was, 
whether  they  vest  in  the  husband,  or  go  to 
the  heir  of  the  wife,  and  without  arg-ument, 
(as  often  before  been  argued, )  determined 
they  go  to  the  husband.  Hence  to  be  con- 
cluded, that,  notwithstanding  the  4th  sec- 
tion of  the  act  of  1727,  yet  negroes  vest  in 
the  husband,  as  a  chattel  only ;  if  husband 
survives  they  vest  in  him  as  administrator 
of  his  wife  (not  being  reduced  in  posses- 
sion,) Squib  V.  Wynn,  1  Wms.  378  and,  if 
she  survives,  they  go  to  her,  or  her  repre- 
sentatives. And  in  Bronaugh  v.  Cocke  and 
Smyth  V.  Lucas  (same  reports)  the  law  is 
said  to  be  settled. 

As  the  husband  was  not  possessed  of  the 
slaves  in  this  case  of  Steger  v.  Mosely,  and 
so  did  not  entitle  himself,  under  the  words 
of  the  4th  clause,  if  they  were  real  property 
and  not  chattels,  they  would  have  descended 
to  his  wifes  heirs.  But  this  was  adjudged 
otherwise;  which  could  not  have  been,  on 
any  other  ground,  than  that  they  were  per- 
sonal estate,  under  the  third  clause  of  the 
same  act.  This  principle  is  supposed  to  be 
the  one,  under  which  the  cases  of  Drum- 
mond  V.  Sneed,  Hoard  v.  Upshaw  and  Dade 
V.  Alexander  1  Wash,  have  been  decided; 
and  this  principle  of  slaves  being  personal 
estate,  under  the  act  of  1727,  although  es- 
tablished in  cases  depending  on  a  different 
part  of  the  4th  clause,  may  justl3'  be 
deemed  to  operate  in  the  present  case ;  at 
least  as  having  by  analogy,  furnished  a 
rule  of  property,  in  cases  like  the  present. 

As  to  the  rectitude  of  the  decision  in  those 
cases    of    Steger   v.    Mosel)',  Drum- 

471  mond  v.  Sneed  &c.  I  *have  not  formed 
any  opinion,  except  so  far  as  the  con- 
struction of  the  third  clause  is  involved.     It 
is  sufficient  to  induce  me  to  conform  thereto. 
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that  they  have  been  supposed  universally  to 
settle  the  law  upon  that  subject,  and  have 
become  a  fixed  rule  of  property. 

I  have  now  done  with  the  first  general 
question,  and  conclude  that  possession  was 
necessary  to  have  been  in  the  father  of  the 
appellant  Wilhelmina,  to  enable  her  to  re- 
cover; and  whether  such  possession  did  ex- 
ist? remains  now  to  be  enquired  into. 

On  this  point-  I  am  clearly  of  opinion, 
from  a  consideration  of  the  testimony,  that 
if  Wishart  ever  was  in  possession,  at  all, 
it  was  merely  as  a  co-executor.  The  testi- 
mony is  very  full,  to  show  the  other  ex- 
ecutor to  have  been  the  acting  person,  and 
consequently  to  be  ih  possession  of  the 
estate;  and  very  slight,  as  it  respects  the 
actual  possession  of  Mr.  Wishart.  But  pos- 
session as  executor,  is  not  sufficient.  Pos- 
session in  his  character  as  husband,  and 
in  right  of  his  wife  is  indispensable.  Such 
possession,  if  he  were  a  different  person 
from  the  executor,  could  not  legally  be  with- 
out the  executors  assent ;  but  the  law  is  the 
same  where  both  characters  are  united  in 
the  same  person.  In  that  case  an  assent  or 
election  to  take  as  devisee  must  be  expressed 
or  clearly  implied.  Otherwise  his  posses- 
sion will  be  considered,  as  in  his  character 
of  executor,  according  to  the  authority  cited 
by  Mr.  Randolph :  and  this  general  doctrine 
holds  with  greater  force,  under  our  act  of 
Assembly;  by  which  such  possession  could 
not  legally  have  been  given,  until  the  end 
of  the  year. 

For  these  reasons  I  think  the  decree  in 
the  present  case,  is  erroneous. 

FLEMING,  Judge.  There  are  two  ques- 
tions in  this  clause ;  one  of  law,  and  the 
other  of  fact.  The  question  of  law  is, 
whether,  by  virtue  of  the  act  of  1727,  the 
slaves  were  so  vested  in  Mr.  Wishart, 
472  *as  to  enable  him  to  dispose  of  them 
by  his  last  will,  without  having  re- 
duced them  into  possession,  during  his  life 
time?  The  question  of  fact  is,  whether, 
if  it  was  necessary,  that  they  should  be  re- 
duced into  actual  possession,  in  order  to 
enable  him  to  dispose  of  them,  he  did,  in 
fact,  obtain  such  possession? 

Upon  the  first  question,  it  is  to  be  ob- 
served, that  by  the  act  of  1705,  slaves  (ex- 
cept those  imported  for  sale)  were  converted 
into  real  property,  to  all  intents  and  pur- 
poses, under  the  following  restrictions  only, 
that  is  to  say,  that  they  were  liable  for 
payment  of  debts ;  they  did  not  escheat  for 
want  of  heirs ;  sales  of  them  needed  not  to 
be  recorded ;  they  did  not  confer  a  right  to 
vote  at  the  election  of  Burgesses ;  they  were 
recoverable  by  actions  personal ;  and  those 
of  intestates  were  to  be  appraised,  and  the 
value  divided  amongst  the  children,  to  be 
paid  by  the  heir  at  law. 

Several  inconveniences  however,  arose 
from  this  extensive  conversion ;  and  conse- 
quences, not  foreseen  at  the  making  of  the 
act,  were  found  to  result  from  it.  To  rem- 
edy which,  the  Legislature,  in  the  year 
1727,  resumed  the  subject;  and  passed  a 
law  to  explain  and  amend  that  of  1705.  In 
which,  after  reciting,  that  although  the 
act  of  1705  had  been  found  very  beneficial, 
for  the  preservation  and  improvement  of 
estates  (which  appears  to  have  been  the 
principal  object  for   passing   both    laws,) 


yet  that  many  mischiefs  had  arisen,  from 
the  various  constructions  and  contrary  judg- 
ments and  opinions,  which  had  been  made 
and  entertained  upon  it,  they  go  on  to  de- 
clare ^'that  whenever  any  person  shall  by 
bargain  and  sale  or  gift,  either  with  or 
without  deed,  or  by  his  last  will  and  testa- 
ment in  writing,  or  by  any  nuncupative 
will,*  bargain,  sell,  give,  dispose  or  be- 
queath, any  slave  or  slaves,  such  bargain, 
sale,  gift  or  bequest,  shall  transfer  the 
absolute  property  of  such  slave  or  slaves, 
to  such  person  or  persons  to  whom  the 

473  same  shall   be  so   sold,  given  *or  be- 
queathed, in   the  same  manner,  as  if 

such  slave  or  slaves  were  a  chattel;  and 
no  remainder  of  any  slave  or  slaves,  shall 
or  may  be,  limited  by  any  deed,  or  the  last 
will  and  testament  in  writing  of  any  person 
whatsoever,  otherwise  than  the  remainder 
of  a  chattel  personal,  by  the  rules  of  the 
common  law,  can  or  may  be  limited,  except 
in  the  manner  herein  after  mentioned  and 
directed." 

This  clause  clearly  renders  them  personal, 
as  to  the  forms  of  conveyances;  and  the 
4th  section  following,  immediately  after- 
wards, provides  that  ^^where  any  slave  or 
slaves,  have  been,  or  shall  be  conveyed 
given  or  bequeathed,  or  have  or  shall,  de- 
scend to  any  feme  covert,  the  absolute  right 
property  and  interest,  of  and  in  such  slave 
or  slaves,  is  hereby  vested  in  the  husband 
of  such  feme  covert ;  and  that  where  any 
feme  sole  is,  or  shall  be  possessed  of  any 
slave  or  slaves,  as  of  her  own  proper  slave 
or  slaves,  the  same  shall  accrue  to,  and  be 
absolutely  vested  in  the  husband  of  such 
feme,,  when  she  shall  marry."  Which 
makes  a  further  alteration  of  the  property 
from  real  to  personal,  by  essentially  chang- 
ing the  ownership,  where  the  property  has 
actually  come  into  possession  (thereby  pre- 
venting many  of  the  disputes  arising  from 
the  notion  of  their  being  real  property,  un- 
der the  former  act:)  and  where  it  has  not, 
by  giving  the  husband  an  inchoate  right, 
which  he  may  enforce  in  case  he  survives, 
as  it  had  been  doubted  under  the  former 
act,  whether  he  had  any  right  at  all.  But 
to  complete  the  scheme  of  alteration,  in- 
fants are  in  the  next  section,  enabled  to 
dispose  of  slaves  by  will,  at  the  age  of 
eighteen.  Thus  declaring  them  to  be  per- 
sonal estate,  in  almost  every  instance,  that 
could  be  named,  but  descents,  entails  and 
dower.  By  this  string  of  changes,  the  law 
instead  of  declaring  that  they  should  be 
considered  as  real  estate,  (except  in  certain 
enumerated  cases)  may  now  more  properly 
be  said,  to  have,    in    effect,  declared, 

474  that  *they    should    be   considered    as 
personal  property  in  all  cases,  except 

certain  enumerated  instances. 

This  idea  receives  considerable  illustra- 
tion from  the  following  circumstance,  that 
the  Legislature,  in  pursuit  of  their  great 
object  of  preserving,  and  improving  estates, 
in  an  after  clause  of  the  statute,  allow  a 
person  by  deed  or  will,  to  annex  slaves  and 
their  increase,  to  lands  and  tenements  in 
fee  tail.  A  provision  which  would  have 
been  unnecessary,  if  they  were  to  be  con- 
sidered as  real  estate  altogether ;  and  which 
serves  to  shew,  that,  in  the  Legislative 
belief,  they   were,   by  virtue  of  the  preced- 
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ing  clauses,  restored  to  their  pristine  state 
of  personal  property. 

Taking'  them,  to  be  personal  property 
then,  and  the  consequence  is,  that,  by  a 
fixed  rule  of  law,  in  order  to  entitle  the 
husband  to  dispose  of  them  by  his  will,  he 
must  reduce  them  into  possession. 

And  this  leads  me  to  the  second  question  : 

There  is  some  clashing  in  the  testimony, 
relative  to  the  part,  which  Wishart  took  in 
the  management  of  the  estate;  but  the  ac- 
count, most  favorable  to  the  claim  of  the 
appellee,  only  amounts  to  this,  that  he 
qualified  as  one  of  the  executors  in  June,  in 
a  bad  state  of  heath ;  that  he  occasionally 
visited  the  plantations;  was  present,  at  the 
appraisement  of  the  estate;  and  died  in 
August  following,  without  having  ever 
been  heard  to  claim  the  legacy,  or  taking 
the  least  notice  of  it,  in  his  will  written 
after  the  death  of  Rowley.  Which,  if  it 
amounted  to  a  possession  at  all,  was  a  pos- 
session as  executor,  and  not  in  the  character 
of  legatee.  For  the  bequest  was  of  an  un- 
divided moiety  of  forty  six  slaves,  residing 
on  different  plantations,  and  of  which  no 
division  had  ever  been  made;  nor  could 
well  have  been,  as  by  law  they  were  to  re- 
main on  the  plantations,  to  which  they 
respectively  belonged,  until  the  last  day  of 
December,  for  the  purpose  of  finishing  the 

crops. 
475  *I  am  consequently  of  opinion  that 
there  was  no  possession ;  but  that 
the  slaves  survived  to  the  wife;  and  there- 
fore that  the  decree  of  the  High  Court  of 
Chancery  ought  to  be  reversed. 

CARRINGTON,  Judge.  The  Court  is  now 
called  upon  to  decide  a  question,  which  I 
did  not  expect  to  have  heard  discussed,  at 
this  time  of  day ;  as  I  had  conceived,  that 
the  operation  of  the  acts  of  Assembly,  re- 
lative thereto,  had  long  since  been  under- 
stood, acknowledged,  and  acquiesced  in. 

It  will  not  be  necessary  for  me  to  enter, 
again,  into  a  critical  review  and  examina- 
tion of  all  the  different  laws  upon  the 
subject,  as  that  task  has  already  been  per- 
formed, with  great  accuracy  and  ability  by 
the  two  judges,  who  preceded  me;  and 
therefore  it  will  be  sufficient  for  me  to  de- 
clare my  entire  approbation  of  the  interpre- 
tation, which  they  have  put  upon  the  laws; 
and  that  I  perfectly  concur  with  them  in 
opinion,  that  the  true  effect  of  the  statutes 
is,  to  render  slaves  personal  property, 
except  in  those  cases,  which  are  particu- 
larly enumerated. 

But  it  is  a  rule  of  the  common  law,  that  al- 
though personal  chattels  aliened  to  the 
wife  shall  go  to  the  husband,  yet  in  order 
to  perfect  his  right,  and  complete  his  title, 
he  must  reduce  them  into  possession.  2 
Black.  Com.  433.  It  follows  therefore,  that 
it  was  indispensably  necessary,  that  Wishart 
should  have  reduced  them  into  possession, 
or  the  right  survived  to  the  wife,  and  this 
has  hitherto,  as  far  as  I  am  informed,  been 
the  course  of  opinion,  throughout  the  state. 

But  it  is  said,  that  the  case  of  a  wife 
surviving  her  husband,  not  in  possession, 
has  never  before  been  decided,  and  there- 
fore that  it  is  a  new  case.  If  it  be  true, 
that  there  has  been  no  former  decision,  it 
can  only  be  accounted  for,  upon  the  ground, 
^at  the  question  was  considered  as  so  well 


settled  and  understood,  by  the  people, 

476  that    nobody    has  *ever    thought    it 
worth   while,    to   stir   it :    And  I  am 

not  much  disposed  to  indulge  a  construc- 
tion, which  would  put  all  to  sea  again,  and 
might  disturb  the  titles  of  thousands. 

The  principles,  however,  have  been 
shewn,  to  have  been  substantially  decided 
in  several  cai>es,  in  the  General  Court, 
under  the  former  Government ;  and,  not- 
withstanding the  authority  of  those  deci- 
sions has  been  questioned,  yet  considering, 
that  they  are  founded  in  a  just  and  reason- 
able construction  of  the  act;  that  they 
were  made  in  perfect  conformity  with  the 
public  opinion ;  and  have  ever  since  been 
regarded  as  rules  of  property,  I  certainly 
consider  them  as  entitled  to  so  much  respect, 
as  not  to  be  departs!  from  in  the  present 
case ;  although  I  do  not  consider  all  the  de- 
cisions, of  that  court,  as  binding  upon  this. 

My  opinion  therefore  is,  that  it  was  nec- 
essary for  the  appellee  to  have  shewn 
possession  in  Wishart;  and  he  himself 
will,  I  imagine,  hardly  be  disposed  to  find 
fault  with  me  for  it,  as  he  appears  to  have 
been  of  the  same  opinion  himself*  For  the 
whole  scope  of  the  amended  bill  goes  to 
shew,  an  assent  to  the  legacy ;  and  by  that 
means  to  establish,  if  .possible,  a  possession 
in  the  husband.  This  too  appears  to  have 
been  Wishart's  own  idea ;  as  he  did  not  at- 
tempt to  devise  them,  and  every  body,  who 
had  any  connection  with  the  estate  after 
him,  seems  to  have  thought  the  same  way, 
until  the  present  suit  was  brought,  twenty 
one  years  after  the  transaction.  It  is 
therefore  better  to  stop  the  controversy, 
and  not  attempt  to  move  quiet  things. 

The  Chancellor,  however,  has  assumed, 
in  his. decree,  that  Wishart  was  in.  posses- 
sion. An  important  fact,  if  true;  and 
therefore  necessary  to  be  inquired  into. 
But  what  was  the  possession  of  which  he 
speaks?  At  most,  (and  even  that  is  not  free 
from  doubt,)  he  was  only  possessed  as  ex- 
ecutor. For  the  testator  died  between 
March    and    December,    and    by    the 

477  law,  the  slaves   were   to  remain    *on 
the  lands,  until  the  25th  of  December, 

for  the  purpose  of  finishing  the  crop,  until 
which  time,  the  estate  could  not  well  be 
divided ;  and,  in  point  of  fact,  it  never  was 
divided  in  Wishart' s  lifetime.  So  that,  if 
he  had  any  possession  at  all,  it  was  in  his 
character   of  executor,  and  not  as  owner. 

Upon  the  whole,  I  think  the  decree  is 
erroneous,  and  must  be  reversed. 

LYONS,  Judge.  In  determining  the  pres- 
ent case,  it  does  not  appear,  to  me,  to  be 
important,  whether  slaves,  since  the  year 
1727,  are  to  be  considered  as  real  or  per- 
sonal estate.  For,  in  either  case,  the  words 
of  the  act  of  Assembly  will,  in  my  opinion, 
transfer  the  right  to  the  husband. 

The  case  is  the  first  of  the  kind,  whi<:h  I 
recollect ;  and,  as  far  as  my  knowledge  ex- 
tends, the  question  has  never  been  decided 
here  before.  It  is  therefore  open  to  free 
discussion,  and  I  am  sorry  to  differ  in 
opinion,  from  my  brethren,  concerning  it. 
But  it  is  my  duty  to  deliver  the  opinion  I 
have  formed,  whether  that  opinion  be  right 
or  wrong. 

The  husband  appears  to  me  to  have  been 
the  principal  object  of  the  Legislative  care 
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thronghout  the  act  of  1727 :  And  an  abso- 
lute transfer  to  him,  of  the  wife's  interest, 
in  cases  of  this  kind,  seems  to  have  been 
particularly  contemplated  by  the  fourth 
section.  That  is  to  say,  the  object  of  the 
act  was  to  vest  the  title  excltisively  in  the 
husband,  without  leaving  any  remnant  of 
rig^ht  in  the  wife. 

The  question  therefore,  seems  to  be, 
whether  the  Legislature,  intending  to  vest 
the  title  in  the  husband  immediately,  and 
without  regard  to  the  rules  of  the  common 
law,  could  do  so?  Or  were  bound  to  observe 
those  rules  against  their  own  inclination, 
and  what  they  supposed  would  be  profitable 
to  the  country? 

478  *There  can    be  no  difficulty,  I   pre- 
sume, in   answering  these  questions; 

because  all  must  agree,  that,  if  the  Legis- 
lature could  tranter,  at  all  (which  will 
scarcely  be  denied)  they  might  do  it  abso- 
lutely, or  conditionally,  and  in  whatever 
manner  they  thought  proper.  So  that  it  is 
merely  a  question  of  intention ;  and,  upon 
that,  I  perceive  no  difficulty. 

In  deciding  the  cause,  it  may  not  be  un- 
important to  observe,  that  the  common 
law  was  as  well  known  in  the  year  1727,'  the 
time  of  passing  the  explanatory  act,  as  at 
this  day.  The  Legislature  knew  full  well 
the  condition,  upon  which  a  husband  ob- 
tained an  absolute  right  to  the  wife's  chat- 
tels. They  knew,  that  actual  possession, 
during  the  coverture,  was  necessary  to  vest 
the  right  in  him.  That,  without  it,  the 
chattels  survived  to  the  wife,  if  she  out- 
lived him;  unless  he  had  assigned  them, 
for  a  valuable  consideration,  during  the 
coverture:  And  that,  if  he  survived  her, 
he  could  only  take  them  in  character  of  ad- 
ministrator. 

Possessed  of  this  knowledge,  the  Legis- 
lature seem  to  have  been  disposed  to  abro- 
gate the  rules  of  the  common  law  altogether, 
with  regard  to  slaves;  and  to  establish  a 
□ew  system  concerning  them.  So  that  al- 
though possession  was  before  essential,  in 
order  to  vest  the  property  in  the  husband, 
it  was,  in  future,  to  become  unnecessary ; 
and  the  interest  was  to  be  transferred  to 
him,  by  operation  of  law,  without  it. 

A  few  observations  will  evince  this : 

The  professed  intention  of  both  the  acts, 
upon  this  subject,  that  is  to  say,  those  of 
1705  and  1727,  was  the  settlement,  and  preser- 
vation of  estates,  by  uniting  slaves  and 
lands  in  a  common  course  of  descen^ts ;  so 
that  the  heir  might  have  the  benefit  of  the 
labour  of  the  slaves  for  the  improvement  of 
the  lands. 

479  ♦That  this  was  the  intention  of  the 
Legislature,    is  proved,    not   only   by 

the  preambles  to  the  statutes,  but  by  the 
11th  section  of  the  act  of  1727 ;  which  re- 
cites the  true  design  and  policy  of  the 
former  law  to  have  been,  to  preserve  slaves 
for  the  use  and  benefit  of  the  persons,  to 
whom  lands  and  tenements  should  descend, 
be  given,  or  devised,  for  the  better  im- 
provement thereof ;  and  that  the  same  could 
not  be  done,  according  to  the  custom  and 
method  of  improving  estates  in  this  coun- 
try, without  slaves.  This  section  embraces, 
almost  in  terms,  the  very  observations, 
which  I  have  been  making;  and  to  my 
mind,  establishes,,  very    clearly,   that   the 


object  of  the  Legislature  was  such  as  I  have 
described  it. 

This  being  the  principle,  on  which  they 
meant  to  legislate,  it  naturally  occurred, 
that  as  the  lands  generally  belonged  to  the 
husband,  and  not  to  the  wife,  the  object 
would  be  best  attained,  by  transferring  the 
title  in  the  slaves  to  the  husband,  so  that 
in  case  of  the  premature  death  of  the  hus- 
band, the  proprietor  of  the  lands  might  be 
enabled  to  cultivate  them  to  advantage; 
which  was  thought  of  more  importance, 
than  preserving  occasional  rights  of  the 
wife,  arising  from  accidental  causes. 
Hence  the  prediliction  for  the  interest  of 
the  husband  beyond  that  of  the  wife. 

Thus  disposed,  the  Legislature  passed 
the  fourth  section  of  the  act  of  1727,  not  in 
corroboration  of  the  rules  of  the  common 
law,  but  in  express  abrogation  of  them. 

It  declares  thaf,  **  Where  any  slave  or 
slaves,  have  been  or  shall  be  conveyed, 
given  or  bequeathed,  or  have  or  shall 
descend  to  »ny  feme  covert,  the  absolute 
right,  property  and  interest  of  such  slave 
or  slaves,  is  hereby  vested,  and  shall  ao<irue 
to,  and  be  vested  in,  the  husband  of  such 
feme  covert." 

This  clause  professes  to  transfer  the  title 
and  interest,  in  the  slaves,  to  the 
480  husband,  without  ^condition  or  reser- 
vation of  any  kind ;  and  therefore  if 
the  Legislature  had  both  the  inclination 
and  the  power  to  make  such  a  transfer,  they 
certainly  have  effected  it,  by  the  extensive 
terms,  which  they  have  used.  For  the 
language  is  express,  that  the  absolute  right, 
property  and  interest  shall  be  vested  in  the 
husband :  that  is  to  say,  it  shall  belong  to 
him,  free  from  all  conditions  and  restraints. 
For  if  the  right,  property,  and  interest  is 
vested  in  him,  he  must  be  the  complete  and 
exclusive  owner. 

But  it  is  said  that  only  the  common  law 
rights  were  given,  or  rather  revived  by  the 
act.  This  however  seems  to  me,  to  narrow 
the  construction  more,  than  the  plain,  pos- 
itive words  of  the  law  will  admit  of,  and 
would  render  the  act  useless  in  many  in- 
stances. For  if  the  common  law  rights 
only  were  intended,  a  great  proportion  of 
the  minute  provisions  and  multiplied  details 
of  the  act  would  have  been  unnecessary. 
Because,  it  would  have  been  much  easier 
to  have  declared  them  personal  estate,  at 
once,  with  the  exception  of  descents,  en- 
tails, and  dower ;  and  to  have  left  it  in  all 
other  respects  subject  to  the  operation  of 
the  common  law,  without  the  aid  of  statu- 
tory regulations;  the  only  object  of  which 
would  be  to  enact  the  provisions,  which 
the  common  law  would  have  made  without. 
Especially  as,  by  this  means  the  property 
would  have  been  liable  to  known  rules, 
and  would  not  have  been  perplexed  with 
the  difficulties  and  intricacies;  which 
might  arise  in  the  construction  of  a  string 
of  statutory  provisions. 

It  appears  to  me  therefore,  that  the  in- 
tention of  the  Legislature  cannot  be  mis- 
taken :  It  must  have  been  to  enlarge  the 
rights  of  the  husband ;  to  put  him  in  a  bet- 
ter situation  than  he  was  at  common  law ; 
and  to  transfer  all  the  title  of  the  wife  to 
him  immediately,  and  without  regard  to 
possession    or   imrvivorship.     A    provision 
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calculated  to  put  an  end  to  all   disputes  be- 
tween    the     survivor    and     the    executors 
relative    to    the    possession,    at    the 

481  same  ^time,  that   it   comported    with 
the  preference  shewn  for  the  interest 

of  the  husband,  throughout  the  act.  A 
preference  which  ought  to  be  considered 
in  construing  the  law ;  because  no  rule  is 
better  settled,  than  that  the  general  inten- 
tion of  the  Iregislature  ought  to  be  ob- 
served. I  conclude  therefore,  that  the 
makers  of  the  act  intended,  that  the  words, 
right,  property  and  interest  should  be  un- 
derstood, according  to  their  full  and  natural 
import. 

But  when  all  the  right  and  interest  of 
the  wife  is  transferred  to  the  husband,  by 
plain  and  positive  words,  what  remains  to 
survive  to  the  wife?  To  contend  that  she 
will  take  the  slaves  by  survivorship,  ap- 
pears to  me  to  be  saying,  that  the  right  is 
transferred  out  of  her,  and  remains  in  her, 
at  one  and  the  same  time.  Which  would  be 
absurd  and  impossible. 

I  said  that  the  sentence  was  clear;  and 
in  my  mind,  no  difficulty  can  arise  upon  it: 
Ask  a  plain  man  the  meaning  of  the 
words,  right,  property  and  interest,  in  any 
thing?  The  answer  would  be,  the  complete 
title  to  the  thing,  without  condition,  reser- 
vation or  restraint.  Ask  a  lawyer,  what 
those  words  would  mean  in  a  deed,  or 
will?  The  answer  would  be,  that  they  con- 
veyed an  unconditional  estate.  Why  then 
should  a  more  limited  construction,  '  of 
them,  take  place  in  the  exposition  of  a 
statqte?  I  can  see  no  reason  for  it,  and 
therefore  am  not  disposed  to  make  a  dis- 
tinction. 

Either  the  estate  is  vested  in  the  husband 
by  the  words  of  the  act,  or  it  is  not.  If  it 
is,  how  can  it  be  divested,  but  by  his  own 
deed?  And  if  it  is  not,  what  is  to  be  done 
with  the  words  of  the  statute?  Their  opera- 
tion is  destroyed,  and  they  are  reduced  to 
mere  dead  letters. 

To  obviate  this  however,  a  construction 
was  attempted,  at  the  bar,  to  read  the 
statute  distributively ;  and  as  the  gentle- 
man said,  according  to  the  nature  of  the 
subject.      That   is   to    say,    that   the 

482  word  ^right  should  be  to  the  husband 
as  husband,  and  propert3'  and  inter- 
est should  be  to  him  as  husband  according 
to  the  common  law;  although  the  word 
common  law  is  not  once  mentioned  in  the 
whole  section.  This  may  do  credit  to  the 
ingenuity  of  counsel,  but  can  hardly  be 
considered  as  tenable  by  any  person,  who 
attentively  peruses  the  statute.  B^or  not 
only,  is  the  supplement  unnatural,  but  it 
breaks  the  text ;  and  therefore  ought  to  be 
rejected.  Besides  the  words  of  the  act  vest 
the  title  in  the  husband  absolutely,  and 
without  reference  to  anything  else.  Of 
course  there  is  no  occasion  for  the  supple- 
ment; which  is  altogether,  calculated  to 
defeat  the  general  object  of  the  law. 

Besides  what  is  there  to  lead  to  this  sup- 
plement? Suppose  instead  of  saying  they 
should  be  vested  in  the  husband,  the  act 
had  said  they  should  be  vested  in  the  chil- 
dren or  a  stranger,  would  any  body  think 
of  saying,  in  that  case,  that  the  right,  to 
the  children  or  stranger,  should  be  to  them 
as  children  or  stranger;  and  that  the  prop- 


erty and  interest  should  be  to  them,  as 
children  or  stranger  according  to  the  com- 
mon law?  And  if  any  body  were  to  say 
so,  what  would  he  mean  by  it?  Certainly 
no  more,  than  that  the  right  would  be  to 
them  as  children  or  stranger,  and  that  the 
property  and  interest  would  go  to  them  in 
the  same  manner.  For  the  expressions 
would  be  synonymous,  and  the  addition  of 
the  words  *^ according  to  the  common  law,*' 
would  create  no  distinction. 

To  conclude  my   observations   upon    the 
words  of  the  clause. 

The  statute  has  said  in  plain  and  distinct 
terms,  that  the  absolute  right  should  be 
vested  in  the  husband  as  a  substantive  in- 
dividual character,  and  not  as  a  person 
cloathed  with  any  particular  qualities,  or 
rights,  at  common  law,  but  that  his  title 
shall  grow  out  of  the  Lregislative  expression 
itself:  And  can  I,  as  a  judge,  disappoint 
this  declaration  of  the  Legislative  will, 
and  lay  it  under  restrictions  and  qualifica- 
tions, which    the    Legislature   them- 

483  selves  *have   not    thought   proper    to 
annex  to  it?    I  can   only   say,    that  I 

doubt  my  authority  to  do  so ;  and  that  as 
the  expression  is  plain,  I  think  it  oug'ht  to 
be  adhered  to;  having  no  idea,  that  it  is 
in  the  power  of  the  Court,  to  reject  the 
force  of  plain  words  in  a  statute.  For  the 
maxim  is,  that  where  there  id  no  ambig^uity 
in  the  words,  there  no  exposition,  contrary 
to  the  express  words  ought  to  be  made. 

From  what  has  been  said,  it  ih  evident, 
that  it  is  wholly  immaterial,  as  before  ob- 
served, whether  slaves  be  considered  as  real 
property  in  general,  with  certain  exceptions 
of  a  personal  nature,  or  as  personal  prop- 
erty in  general,  with  certain  exceptions  of 
a  real  nature.  For  either  way,  the  words 
of  the  act  are  peremptory ;  and  vest  the 
title  in  the  husband. 

It  was  said,  by  Mr.  Wickham,  however, 
that  if  this  construction  prevailed,  a  difiB- 
culty  would  follow,  as  slaves  would  be 
transmitted  neither  as  real  or  personal 
estate;  and  therefore  would  have  no  rules 
to  regulate  the  succession  to  them.  But  I 
see  not  the  supposed  inconvenience;  for 
the  succession  in  all  other  instances  is  reg- 
ulated according  to  the  real  or  personal 
quality,  which  they  assume;  and  with  re- 
spect to  the  cases  enumerated  in  this  sec- 
tion, the  act  itself  regulates  the  disposition, 
and  declares  the  person  who  is  to  take,  in 
conformity  to  the  avowed  object  of  the 
Legislature. 

As  to  the  case  of  Drummond  v.  Sneed,  it 
was  a  question  of  a  different  kind,  arising 
upon  another  part  of  the  clause,  not  well 
penned,  and  which,  from  the  words,  as  of 
her  own  proper  slave  or  slaves,  looks  as  if 
it  had  been  introduced  merely  to  prevent 
the  dower  slaves  of  a  wife,  from  being- 
transferred  to  the  second  husband. 

I  had   no   difficulty   in    that  case;  for    I 

thought  the  husband  entitled  several  ways. 

For    instance,    as    the  object  .was   merely 

to     prevent    the     transfer     of    the    dower 

slaves,  I  thought  the  word   possessed 

484  *might   be   construed    entitled;    and 
then  it  would  be  in  the  same  situation 

with  the  provisions  of  the  first  sentence. 
Or,  if  that  would  not  do,  that  the  posses- 
sion of  the  tenant  for  life  might  be  consid- 
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ered  as  the  possession  of  him  in  remainder ; 
and  then  the  literal  expression  of  the  act 
would  be  satisfied.  By  both  of  which 
modes,  all  the  parts  of  the  section  would  be 
made  to  harmonize  together ;  and  the 
object  of  the  L/egislature  would  be  attained. 
The  judg'es,  however,  differed  in  opinion 
concerning'  the  case.  Some  of  them 
thought,  that  as  the  wife  was  not  possessed 
daring  the  coverture,  the  husband  had  no 
right  under  the  act,  or  at  common  law. 
Others  thought  he  had  a  common  law  right 
snrriving  to  him :  For  myself,  as  I  thought 
him  clearly  entitled  some  way,  it  was  mat- 
ter of  indifference  to  me,  whether  it  was 
held  that  he  had  the  right  under  the  stat- 
ute or  at  common  law,  provided  it  was  held 
that  he  had  at  all.  Therefore  I  concurred 
in  the  certificate,  that  the  decree  of  the 
County  Court  should  be  affirmed ;  but  I  did 
not  consider  the  present  question,  as  having 
been  decided  at  that  time.  On  the  contrary 
I  thought  it  still  open ;  and  reserved  for 
future  discussion. 

Of  course  I  cannot  agree,  that  that  case 
forms  a  precedent  for  this. 

The  view,  which  I  have  taken,  of  the 
subject,  renders  it  unnecessary  to  consider, 
the  other  points  made  in  the  cause  by  the 
counsel  for  the  appellees;  because,  accord- 
ing to  my  opinion,  the  act  of  Assembly 
vested  all  the  right,  property  and  interest 
of  the  wife  in  the  husband  absolutely ;  and 
in  the  same  manUer,  as  if  the  slaves  had 
been  devised  to  him  immediately. 

Of  course  I  think,  that,  by  virtue  of  the 
devise  to  his  wife,  the  testator  John  Wish- 
art  was  entitled  to  a  moiety  of  the  slaves, 
and  that  they  passed  by  his  will  to  the 
plaintiff  Wilhelmina  and  her  two  brothers. 
Therefore,  I  am  for  affirming  the  de- 
cree. 

485  *PENDI^ETON,  President.  It  is 
clear  that  slaves  were  considered  as 
personal  estate  till  1705 ;  when  an  act  was 
made  declaring  them  real  estate  and  not 
chattels.  Cases  however,  are  put,  as  ex- 
ceptions, in  which  the  converse  is  to  be  the 
rule;  that  is  to  say,  in  which  they  shall  be 
deemed  chattels  and  not  real  estate,  or  in 
other  words,  that  they  shall  return  to  their 
original  nature. 

No  dispute  arose,  that  I  know  of,  on  any 
of  these  exceptions :  But  upon  the  6th  sec- 
tion doubts  were  entertained,  whether  it 
was  confined  to  mere  sales?  or  was  extended 
to  other  alienations  by  deed  or  will,  or  by 
marriage,  in  alienation  of  all  the  wifes 
personal  property? 

The  words  are,  ^'provided  also,  that  no 
person  selling  or  alienating  any  such  slave 
shall  be  obliged  to  cause  such  alienation  to 
be  recorded,  as  is  required  by  law  to  be  done 
upon  the  alienation  of  other  real  estate ; 
but  that  the  said  sale,  or  alienation,  may 
be  made  in  the  same  manner  as  might  have 
been  done  before  the  making  of  this   act." 

Had  this  clause  any  other  meaning  than 
to  dispense  with  recording  sales?  If  con- 
fined to  that,  it  would  have  made  it  still 
necessary  on  a  purchase  of  slaves  to  have 
had  a  deed,  in  writing,  indented  and 
sealed;  but  the  latter  part  of  the  clause  re- 
stored them  to  the  mode  of  transferring 
chattels.    So  that   payment  of  money,  and 


transmutation  of  possession,  passed  the 
property  without  any  writing. 

This  however  occasioned  the  various  dis- 
putes, which  produced  the  explanatory  act 
of  1727. 

Altho'  the  rules  of  construction,  allow  us 
to  reject  some  words,  supply  others,  or 
transpose  them  so  as  to  make  the  act  con- 
sist with  the  design  of  the  Lregislature,  yet 
it  is  said  that  mere  explanatory  statutes 
cannot  be  explained.  Why?  Is  not  the 
explained  will  of  the    Legislature  to 

486  be  pursued,    as  much  as  *their  orig- 
inal will,  although  terms  may  be  used 

which  might  import  a  contrary  will? 

I  proceed  to  shew,  that  it  was  the  inten- 
tion of  the  act  of  1727,  that  in  the  case  of 
these  alienations  by  marriage,  or  other- 
wise, slaves  should  be  considered  as  chat- 
tels; and  the  husband  be  vested  with  the 
same  interest  (neither  more  or  less)  in  his 
wifes  slaves,  as  in  her  personal  estate. 
Let  it  be  remembered,  that  the  Legislature 
are  explaining  the  6th  section  of  the  act  of 
170.'),  where  it  is  declared  that  alienations 
shall  be  made  in  the  same  manner,  as  be- 
fore that  act.  The  3d  section  is  explicit,, 
that  in  the  case  of  sales  or  gifts  with  or 
without,  deed,  or  by  will,  written  or  nun- 
cupative, the  absolute  property  shoifld  pass : 
But  how?  '  In  the  same  manner  as  a  chattel. 

Having  thus,  in  the  3d  section,  declared 
their  intention  to  restore  slaves  to  their 
personal  nature  in  those  kinds  of  aliena- 
tions, they  proceed,  in  the  4th  section,  to 
the  other  kind  by  marriage ;  and  although 
they  do  not  repeat  the  words,  in  the  same 
manner  as  if  such  slaves  were  chattels, 
probably  thinking  it  unnecessary  as  they 
had  once  declared  the  principle,  yet  I  will 
read  the  clause  with  those  words  inter- 
posed, in  each  case  of  the  feme  covert  and 
sole. 

It  will  then  stand  thus  '*and  that  where 
any  slave  or  slaves,  have  been  or  shall  be 
conveyed,  given  or  bequeathed,  or  have  or 
shall  descend  to  any  feme  covert,  the  abso- 
lute right,  property  and  interest,  of  such 
slave  or  slaves,  is  hereby  vested,  and  shall 
accrue  to,  and  be  vested  in,  the  husband  of 
such  feme  covert,  in  the  same  manner,  as 
if  such  slaves  were  chattels;  and  that 
where  any  feme  sole  is.  or  shall  be  possessed 
of  any  slave  or  slaves,  as  of  her  own  proper 
slave  or  slaves,  the  same  shall  accrue  to, 
and  be  absolutely  vested  in,  the  husband  of 
such  feme,  when  she  shall  marry,  in  the 
same  manner,  as  if  such  slaves  were  chat- 
tels." 

487  *Which  removed  all  difficulty  and 
will  give  a  meaning  to  those  imper- 
ious words  absolutely  vest;  that  is,  in  con- 
tra-distinction  to  the  limited  interest  which 
the  husband  has  in  the  wifes  real  estate. 

The  doubts  which  gave  rise  to  the  several 
cases  of  Wild,  Elliot  v.  Washington,  South- 
all  V.  Lucas,  and  Steger  v.  Mosely,  re- 
spected remainders  of  slaves,  which  vested 
in  interest  transmissible  in  the  wife  dur- 
ing her  coverture,  but  as  there  was  no 
right  to  the  possession,  as  the  tenant  for 
life  survived  the  wife,  the  husbands  after 
the  death  of  the  wives,  claimed  the  slaves. 
The  great  objection  to  ttiis  claim,  under 
this  clause,  was,  that  the  property  was  to 
vest  in  the  husband  of  a  feme  sole,    at   the 
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time  the  title  commenced,  in  such  slaves, 
of  which  she  was  possessed  at  the  time  of 
the  marriage,  and  this  occasioned  great 
difficulty.  The  clause  in  both  parts,  viewed 
as  applicable  to  every  supposable  case,  was 
easily  soluble,  by  the  principle,  that  slaves 
were,  in  these  instances  to  be  considered 
as  chattels,  making  the  marital  rights  of 
the  husband  the  same  in  both :  And  this 
principle,  I  ever  understood  to  ^  estab- 
lished, by  the  Court ;  and  have  considered 
it,  as  a  fixed  rule  of  property  tending  to 
quiet  disputes. 

But  it  is  said  the  case  of  the  wife  sur- 
viving, and  the  husband  not  in  possession, 
has  never  been  decided  and  is  a  new  case 
open  for  discussion  on  the  act.  Does  any 
gentlemen  suppose  this  a  new  case,  in 
fact?  and  that  Mrs.  Wishart  was  the  first 
feme,  who  survived  her  husband,  with  her 
slaves  in  this  predicament,  because  Mr. 
Taliaferro  is  the  first,  who  has  brought  on 
the  question  for  discussion?  I  believe  the 
reason  of  there  being  no  precedent  is,  that 
it  was  never  tdoubted,  that  if  the  husband 
was  not  in  possession,  and  the  wife  sur- 
vived, the  right  was  hers :  And  that  in 
botn  the  cases  mentioned  in  the  clause ;  for 
there  is  no  difference. 

Yet  there  is  no  direct  decision  on  the 
point;  It  was  collaterally  decided  however, 
in  Karrison  and  wife  v.  Valentine. 
488  Mrs.  Harrison,  when  *sole  was  enti- 
tled to  slaves  which  then  lived  with 
her  mother;  who,  upon  one  of  them,  a 
woman  misbehaving,  sold  her  to  Valentine, 
just  before  the  daughter  married.  Harri- 
son some  years  after  the  marriage,  brought 
detinue,  in  the  names  of  himself  and  wife, 
to  recover  the  woman  and  her  children  from 
Valentine ;  who  pleaded  the  act  of  limita- 
tions. More  than  five  years  had  elapsed 
from  the  marriage  but  Mrs.  Harrison  was 
an  infant  at  the  sale,  and  the  suit  was 
within  time,  after  her  coming  of  age.  It 
was  insisted  for  Valentine,  that  the  act 
vested  the  right  in  the  husband  on  his 
marriage;  that  he  had  improperly  joined 
the  wife;  and  that  her  infancy  did  not  pre- 
vent his  being  barred.  It  was  answered  that 
the  act  only  vested  it  as  a.  chattel :  That 
it  was  still  the  wifes  personal  interest  which 
would  survive  to  her  if  not  reduced  into 
possession  during  the  coverture ;  and  there- 
fore that  she  was  properly  made  a  party; 
and  that  the  true  question  was  whether  she 
was  barred.  The  Court  was  of  opinion  in 
favor  of  the  plaintiffs,  and  gave  judgment 
against  Valentine,  deciding  in  fact,  that 
the  right  would  survive  to  the  wife,  if  not 
reduced  to  possession  in  the  husbands  life 
time :    The  very  case  now  before  the  Court. 

I  believe  there  is  no  instance  of  a  hus- 
band suing,  under  either  part  of  this  clause, 
in  his  own  name,  for  his  wife's  slaves, 
without  joining  her,  except  Bronaugh  v. 
Cocke.  And  there  the  omission  was  made 
an  objection. 

But  it  is  said,  that  there  is  no  decision 
on  the  case,  of  slaves  coming  to  feme  when 
covert.  I  recollect  none,  unless  Jones  v. 
Shield  was  such ;  which  I  do  not  remember 
distinctly.  I  know,  that  Jones  claimed 
under  the  first  husband  against  Shield 
the  second  husband;  but  failed  here  as 
well    as     in    E^ngland.     This     case    hap- 


pened, before   1727;  which   might   make  a 

difference  in  the  minds  of   some ;  although 

none  in  mine.     Because  I   think   the 

489  6th  ^section,  of  the  act  of  1705,  puts 
the   case  on  the  same  footing,  as  the 

act  of  1727. 

A  doubt  was  stated  whether  the  decisions 
of  the  old  General  Court  were  authority ; 
since  although  it  was  our  Supreme  Court, 
yet  an  appeal  lay  to  the  King  in  council.  I 
would  ask  the  gentleman,  if  it  was  ever 
objected  to  the  authority  of  the  decisions  in 
Westminster  Hall,  that  an  appeal  lay  to 
the  Ix>rds?  Where  there  was  an  appeal,  and 
the  sentence  changed,  the  opinion  of  the 
Lords  gave  the  rules ;  but  in  other  instances 
that  of  the  courts  did.  Probably  some  such 
idea,  as  the  present,  produced  the  cases  of 
Drummond  v.  Sneed  and  Hoard  v.  Upshaw, 
to  discover  if  the  Revolution  had  produced 
any  change  in  the  legal  sentiment.  For- 
tunately, for  the  peace  of  the  country,  the 
experiment  failed ;  and  the  point  was  left 
at  rest.  I  imagine  some  young  gentlemen 
of  the  bar,  not  old  enough  to  know  the 
practice  of  the  country,  nor  acquainted  with 
the  former  decisions,  advised  this  suit,  on 
reading  the  clause,  and  being  impressed 
with  the  force  of  the  strong  expressions. 

As  to  the  practice,  I  can  truly  say,  that 
in  my  long  experience,  I  do  not  recollect 
an  instance,  where  the  slaves  of  a  feme 
co\ert,  or  sole,  when  the  right  came  to  her, 
if  they  were  not  taken  possession  of  by  the 
husband,  during  the  coverture,  and  she 
survived,  were  not  yielded  to  her.  We 
find  that  even  the  Chancellor,  whose  op- 
position to  the  old  decisions  is  well  known, 
considering  the  principal  to  be  settled,  that 
slaves  vested  only  as  far  as  personal  estate, 
has  founded  his  decrefe  upon  Wishart 's  pos- 
session. In  which,  however,  I  think  he  is 
mistaken.  The  contradiction  in  the  testi- 
mony, is  about  an  immaterial  fact.  Some 
say,  that  Taylor  was  the  principal  acting 
executor,  and  that  Wishart  acted  but  lit- 
tle :  And  others  that  Wishart  was  the  prin- 
cipal acting  executor.  There  is  no  donbt, 
but   both    acted   as    executors;     and 

490  neither  *of  them  had  any  other   pos- 
session, than,  as  executors. 

But  all  this  would  be  a  fruitless  enquiry, 
if  Mr.  Call  had  been  right  in  his  opinion, 
that  in  case  **of  a  legacy  of  a  personal 
chattel  to  a  feme  covert,  the  right  is  im- 
mediately vested  in  the  husband,  whether 
he  gets  possession  of  it  or  not."  A  posi- 
tion so  contrary  to  every  idea  I  had  pos- 
sessed on  the  subject,  that  it  surprised  me. 
On  revising  his  cases,  I  do  not  discover  the 
smallest  reason  to  doubt,  but  that  they 
prove  a  contrary  doctrine.  They  lay  down 
the  general  position,  that  such  a  legacy  de- 
vised to  the  wife  vests  in  the  husband ;  but 
immediately  explain  how  it  vests;  that  is, 
subject  to  the  conditions  of  his  reducing  it 
into  possession  or  making  a  disposition 
thereof,  in  his  lifetime,  or  surviving  his 
wife ;  otherwise  that  it  will  survive  to  the 
wife. 

Upon  the  whole,  I  am  of  opinion,  that  the 
right,  to  the  slaves,  survived  to  the  wife  in 
this  case;  and  am  happy  to  find,  that  this 
is  the  opinion  of  the  Court.  Since  I  am 
satisfied  it  will  tend  to  confirm  long  prac- 
tice ;  and  preserve  the  peace  of  the  country ; 
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which  would  have  been  disturbed,  by  a 
contrary  judgment. 

The  decree  was  as  follows : 

"The  Court  is  of  opinion,  that  the  inter- 
est of  the  slaves,  devised  by  the  will  of 
William  Rowley  to  Lettice  Wishart,  vested 
in  her  husband  John  Wishart,  in  the  same 
manner  as  if  they  had  been  chattels  and 
not  otherwise,  so  as  to  become  his  property, 
provided  they  were  reduced  into  possession, 
during  the  coverture,  or  that  he  survived 
his  wife,  but,  if  neither  happened,  the  in- 
terest survived  to  his  wife.  That  the  said 
John  Wishart  during  his  lifetime  had  none 
other  possession  of  the  said  slaves  than  as 
coexecutor  with  Richard  Taylor,  they  be- 
ing with  the  other  slaves  of  the  testator, 
continued  on    his   plantations,  under 

491  the  direction   of  the  executors,    *for 
finishing  the   crops,  according  to  the 

directions  of  the  act  of  Assembly,  until 
after  the  death  of  the  said  Wishart ;  and  no 
act  appears-  to  have  been  done  by  him,  tes- 
tifying his  election  to  hold  the  said  slaves 
in  right  of  his  wife  and  not  as  executor, 
and  therefore  that  the  right  survived  to  the 
said  Lettice,  and  that  the  decree  aforesaid 
is  erroneous :  Therefore  it  is  decreed  and 
ordered  that  the  same  be  reversed  &c.  and 
this  Court  proceeding  to  make  such  decree 
as  the  said  High  Court  of  Chancery  should 
have  pronounced >  it  is  further  decreed  and 
order^  that  the  bill  of  the  appellees  be 
dismissed  Ac."     

Drummond  v.  Sneed. 

[October  Term,  1800.] 

Hofbaod  ud  Wlfe-HiislMiid*f  Riffht  of  5arvlvorsfaip.«- 

W.  B.  devised  slaves  to  his  daughter  A.  W.  for  life 
remainder  to  all  her  children.  One  of  whom  by 
Uie  name  of  C.  married  £.  C.  and  died  in  the 
lifetime  of  her  mother  &  hnsband:  Her  husband 
took  administration  on  her  estate.  A  division 
was  afterwards  made  of  the  slaves :  and  one  by  the 
name  of  Lazer.  was  assigned,  as  the  share  of  the 
said  C  C.  The  said  E.  C.  the  snrvivinff  husband, 
took  possession  of  the  said  slave,  and  sold  him  to 
C  S.  for  a  valuable  consideration :  after  this  M. 
C.  the  eldest  son  of  the  said  C.  C.  took  possession  of 
the  said  slave  and  sold  him  to  R.  D.  The  sale  by 
£.  C  the  hnsband  was  ffood,  and  C.  S.  the  pur- 
cbaser,  is  entitled  to  the  slave. 

This  canse  is  an  appeal  from  the  court  of 
the  county  of  Accomack.  There  Charles 
Sneed,  the  appellee,  exhibited  a  bill  in 
Chancet7  against  Robert  Drummond,  the 
appellant,  and  Jonathan  Willet  and  Major 
Chambers,  stating, 

That  one  William  Burton  having  a 
daughter  named  Agness  married  to  one 
John  West,  devised  several  slaves  to  her 
for  life,  with  a  remainder  to  all  her  chil- 
dren in  equal  divisions. 

492  *That  the  said  Agness  had  nine 
children,  one  of  whom  named  Cath- 
arine intermarried  with  one*  Ekimund 
Chambers,  and  died  in  the  lifetime  of  her 
mother  and  husband. 

That  the  said  EMmnnd  Chambers  admin- 
istered on  the  estate  of  the  said  Agness. 
That  at  length  a  division   was    made   of 

•Hiwbaid  and  Wife-Ha«b«id*s  Right  of  3urvivor- 

■Up.— The  principal  case  is  cited  in  Wallace  v.  Talia- 
ferro. 2  Call  470.  488,  480.  See  Dade  v.  Alexander.  1 
Wash.  30.  in  which  it  is  held  that  a  feme  sole, 
entitled  to  slaves  in  remainder,  or  reversion,  after- 
wards marrying*,  and  dying  before  the  determi- 
nation of  the  particular  estate,  the  right  rests  on  the 
husband. 

See  monographic  noU  on  "Husband  and  Wife" 
appended  to  Cleland  v.  Watson,  10  QratL  160. 


the  said  slaves,  and  a  slave  named  Lazer 
was  assigned  as  the  share  of  the  said  Cath- 
arine, together  with  ^^21. 16.  8.  with  interest 
from  the  3d  day  of  November  1766. 

That  the  said  Edmund  Chambers  pos- 
sessed himself  of  the  said  slave  and  sold 
and  delivered  him  to  the  said  Charles  Sneed 
for  a  valuable  consideration  bona  fide 
paid. 

That  the  said  slave  was  afterwards  in 
1768  spirited  away  from  the  said  Charles 
Sneed  by  one  Jonathan  Willet,  who  to- 
gether with  the  said  Major  Chambers,  the 
eldest  son  of  the  said  Catharine,  sold  the 
said  slave  to  the  said  Robert  Drummond, 
who  knew  all  the  circumstances  of  the  said 
Charles  Sneed' s  purchase,  and  that  the  said 
Charles  Sneed  delayed  the  bringing  of  this 
suit  until  the  24th  day  of  September  1771, 
merely  to  wait  the  event  of  a  suit  depend- 
ing for  the  division  of  the  said  slaves.  The 
prayer  of  the  bill  is  for  the  restitution  of 
the  said  slave,  an  account  for  his  hire  and 
of  the  ;^21.  16.  8.  aforesaid. 

Robert  Drummond  answers. 

That  he  acknowledges  the  will  of  the  said 
William  Burton,  the  devises  therein,  the 
intermarriage  of  Catharine  with  Edmund 
Chambers,  her  death  before  her  mother,  the 
birth  of  Major  Chambers,  the  letters  of  ad- 
ministration by  Edmund  Chambers  on  the 
said  Catharine's  estate,  as  these  different 
facts  are  stated  in  the  bill. 

The  said  Drummond  denies  that  he  knew 
of  any  right  to  the  slaves  left  by  the 
493  said  Burton  being  *  vested  in  the  said 
Eklmund  but  in  the  right  of  the  said 
Major  his  son ;  and  asserts  that  by  a  par- 
tition under  a  decree  of  the  General  Court 
on  the  26th  day  of  February  1765  the  slave 
Lazer  was  allotted  to  the  said  Major  Cham- 
bers upon  his  paying  the  sum  of  £26*  15.  10. 
with  interest  from  the  23d  day  of  Novem- 
ber 1766 ;  that  he  was  never  acquainted  with 
the  possession  of  the  said  slave  by  the 
complainant ;  that  Edmund  Chambers  could 
not  avail  himself  of  the  aforesaid  decree, 
not  being  a  x>arty  thereto,  nor  being  a 
child,  or  grand  child  of  Agness  West;  that 
he  purchased  the  slave  Lazer  of  Major 
Chambers  for  ;^45.  bona  fide  paid  after  the 
partition  aforesaid  and  an  assignment  of 
the  rights  oft  he  children  of  the  said  Agness 
to  the  said  slave. 

Jonathan  Willet  answers. 

That  he  did  never  entice  the  said  slave 
Lazer  from  the  service  of  the  said  Charles 
Sneed,  and  disclaims  all  interest  in  the 
said  slave;  that  he  believes  that  Edmund 
Chambers  took  possession  of  the  said  slave 
as  father  of  his  son  Major  Chambers ;  that 
upon  complaint  of  ill  usage  the  County 
Court  of  Accomack^  as  the  said  J.  Willet 
believes,  put  the  said  Major  and  the  said 
slave  into  the  hands  of  John  West,  who 
hired  him  for  the  benefit  of  the  said  Major ; 
that  the  said  John  West  for  some  unknown 
cause  surrendered  the  said  slave  and  the 
said  Edmund  took  possession  of  him ;  that 
he  has  never  received  any  money  for  the 
hire  of  the  said  slave,  but  what  he  has  ac- 
counted for  to  Major  Chambers. 

Major  Chambers  answers,  admitting  the 
facts  as  to  William  Burton's  will,  the  death 
of  his  mother  Catharine  in  the  lifetime  of 
her  mother  and    husband;  that    under  the 
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decree  aforesaid  the  said  slave  was  deliv- 
ered to  the  said  Jonathan  Willet  as  agent 
for  the  said  Major  Chambers.  That  the 
said  Major  Chambers  sold  the  said  slave  to 
the  said  Robert  Drummond ;  that  he  never 
knew  the  said  slave  tg  have   been    in 

494  the  possession    of    the   said  *Sneed; 
that  he  never  seduced    the   said  slave 

from  him;  that  he  has  purchased  all  the 
rights  of  the  children  of  the  said  Agness 
West ;  that  the  said  Drummond  purchased 
the  said  Major  Chambers  title  to  the  said 
slave  at  his  own  risque ;  that  the  said  Major 
knows  nothing  of  the  ;f  21.  16.  8.  mentioned 
in  the  said  Sneed's  bill  and  has  received 
about  jC^O,  for  the  hire  of  the  said  slave. 

The  exhibits  consist  of  the  will  of  Wil- 
liam Burton,  the  deed  of  Kdmund  Cham- 
bers to  Charles  Sneed  bearing  date  the 
30th  day  of  January  1765,  and  passing 
the  said  slave;  the  proceedings  for  the 
partition  of  the  said  slaves  in  which  pro- 
ceedings Eklmund  Chambers  is  no  party 
until  he  had  sold  to  Charles  Sneed  as  afore- 
said, sundry  depositions,  and  the  order  for 
administration  on  his  wife's  estate  in 
favor  of  the  said  £klmund  Chambers  on  the 
Ist  of  May  1765. 

A  decree  was  made  in  favor  of  the  said 
Charles  Sneed  and  the  said  Drummond  ap- 
pealed therefrom. 

The  cause  came  on  to  be  heard  before  the 
High  Court  of  Chancery  on  Thursday  the 
22d  day  of  May  1783  who  adjourned  it  to 
the  Court  of  Appeals  on  account  of  difficulty. 

The  counsel  for  the  appellee.  Insisted 
on  the  following  points. 

1.  That  Edmund  Chambers  had  full  power 
to  sell  the  slave  Lazer,  as  husband  and 
administrator  of  his  wife. 

2.  That  he  actually  did  sell  the  slaves  to 
the  said  Charles  Sneed ;  which  sale  they 
contended  was  good,  whether  the  said  Ed- 
mund was  considered  as  husband,  or  ad- 
ministrator. 

3.  That  the  partition  did  not  affect  the 
right  of  the  said  Charles  Sneed. 

The  certificate  of  the   Court  of   Appeals 
was  as  follows: 

495  ***The  Court   this  day    gave   their 
opinion,  that  the  decree  of  the  County 

Court  of  Accomack,  mentioned  in  the  tran- 
script of  the  record  in  this  cause,  pro- 
nounced the  27th  day  of  April  1779,  ought 
to  be  affirmed ;  which  opinion  is  ordered  to 
be  certified,  with  the  allowance  of  the  costs 
in  this  Court  (except  a  lawyers  fee, )  to  the 
High  Court  of  Chancery." 


Blane  v.   Sansum. 

[October  Term,  1800.] 
Debt-Declaration   Blank   as  to  Sums-Effect*— If  a 

declaration  in  debt  be  blank  as  to  the  sums,  tbe 
date  of  tbe  obligation,  tbe  assignment  tbereof  to 
tbe  plaintiff,  and  as  to  tbe  damages,  a  judgment 
rendered  tbereupon  is  erroneous;  and  ouffbt  to 
be  reversed,  and  tbe  suit  dismissed  witb  tbe 
costs  of  botb  courts. 

^Appellate   Practice  —  Reversal   of    Judgment.  —  In 

Janeyv.  Blake,8Leifirb92,  Itlssald:  "Tbe  judfirment, 
it  is  true,  is  erroneous,  not  only  in  retaining  tbe 
cause,  andlnomlttinff  to  enter  sucb  judgment  as  tbe 
county  court  sbould  bave  entered,  wblcb  It  ouffbt 
to  b a ve  done  upon  reversinsr  tbe  judgment;  Darby 
V.  Henderson,  etc.,  SMunf.  116;  Mantz  v.  Hendley,  2 
Hen.  &  Munf.  808;  Blaru  v.  Sansum.  2  Call  496;  1  Rev. 
Code,  cb.  69,  S  60,  p.  240,  but  it  is  also  erroneous  In 
reverslnfif  tbe  judgment  of  tbe  county  court." 
See  monoffrapbic  note  on  "Appeals." 


Blane,  as  assignee  of  Young,  brought 
suit  in  the  County  Court  against  Sansum. 
The  writ  is  in  debt,  for  one  hundred  and 
seven  pounds,  four  pence  sterling.  Dam- 
age ten  pounds  sterling.  The  declaration 
is  also  in  debt ;  but  is  blank  as  to  the  sum 
declared  for ;  as  to  the  date  of  the  bond ; 
as  to  the  assignment  to  the  plaintiff;  and 
as  to  the  damage.  The  defendant  having 
failed  to  appear  upon  the  return  of  the 
writ,  the  proper  proceedings  were  had»  and 
an  ofiSce  judgment  regularly  obtained.  The 
bond  (which  is  in  the  penalty  of  jf215. 
sterling,  conditioned  for  payment  of  ;£'107. 
0.  43^.  sterling)  is  copied  into  the  record 
by  the  clerk. 

The  District  Court  granted  a  writ  of 
supersedeas  to  the  judgment,  and  reversed 
it  with  costs ;  without  entering  a  nil  capiat 
per  billam.  Whereupon  Blane  appealed  to 
this  Court. 

Wickham  for  the  appellant.  As  the  sum 
is  right  in  the  writ,  it  is  sufiScient  under 
the  act  of  Jeofails  which  says  that  the 
judgment  shall  not  be  arrested,  after 
verdict,  in  any  such  case.  Besides  the 
bond  is  part  of  the  proceedings,  and  cer- 
tainly contains  the.  true  sum. 

496  ^Randolph  contra.  There  was  no 
verdict  in  this  case,  but  a  mere  office 
judgment.  No  oyer  was  taken  of  the  bond ; 
which  therefore  is  no  part  of  the  proceed- 
ings. Consequently  the  defects  are  not 
cured  by  the  statute  of  Jeofails.  Reference 
to  the  writ  will  not  do;  for  that  does  not 
say  that  the  action  is  founded  on  a  bond. 
Cur.  adv.  vult. 

PENDLKTON,  President.  There  is  no 
error  in  the  judgment  of  the  District  Court 
as  far  as  they  went;  but  they  should  have 
gone  further,  and  reversed  the  judgment 
of  the  County  Court,  and  dismissed  the 
suit  with  the  costs  of  both  Courts:  Which 
is  to  be  the  judgment  of  this  Court. 


Mackey  v.    Fuqua. 

[October  Term.  1800.] 

Supersedeas— Notice.— Wb at  notice  of  a  writ  of 
supersedeas  is  sufficient,  wben  tbe  defendant  is 
not  found. 

The  writ  of  supersedeas  in  this  case  was 
returned  by  the  sheriff  a  copy  left;  and  the 
questions  were,  whether,  this  return  was 
sufficient  to  enable  the  plaintiff  to  proceed 
to  a  hearing?  or  whether  actual  service, 
on  the  defendant  was  necessary? 

Call  for  the  plaintiff.  Notice  to  the  de- 
fendant is  all  that  is  necessary;  and  leav- 
ing a  copy  was  sufficient,  for  that  purpose. 

Randolph  contra.  The  same  notice  ought 
to  be  given,  as  is  required,  by  the  act  of 
Assembly,  in  other  cases.  That  is  to  say, 
it  ought  either  to  have  been  personal,  or 
left  with  some  white  person  above  the  age 
of  sixteen,  at  the  dwelling  house  of  the 
defendant. 

The   Court    took    time    to   consider,  and 
then  made  the  following  order. 
497  *'*The  Court  being  of  opinion,  that 

in  giving  notice  of  the  writ  awarded 
at  the  last  Court,  the  sheriff  ought  to  have 
pursued  the  mode  prescribed  by  the  act  of 
Assembly,  for  giving   notice  upon  replevy 
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bonds  and  other  lawful  occasions  (which 
does  not  appear  to  have  been  observed,  from 
his  general  return  of  a  copy  left.)  On  the 
motion  of  the  plaintiff,  by  his  counsel,  an- 
other writ  of  supersedeas  in  awarded  him, 
returnable  here  at  the  next  Court." 


Hepburn  v.  Lewis. 

[October  Term,  1800.] 

AppellBteCoart— JuiiMflction.*— The  Court  of  Appeals 
cannot  take  cognizance  of  a  less  sum  than  £90. 

Same— Sane. t—Qnere.  If  the  sum  demanded  by  the 
plaintiff  in  the  District  Court  be  more  than  £8a, 
and  the  verdict  find  less,  the  District  Court  can 
five  judgment  for  the  amount  of  the  verdict? 

The  question  made  at  the  bar  was, 
whether  as  the  writ  was  for  £S0. ,  the  Dis- 
trict Court  oug-ht  not  to  have  given  judg- 
ment for  the  appellant,  although  the  sum 
found  by  the  verdict  was  less  than  £30. 

Against  the  non  suit  it  was  said,  that 
the  act  of  Assembly  was,  that  where  the 
plaintiff  shall  claim  ;^30.  or  upwards,  the 
court  shall  have  jurisdiction  ;  and  therefore 
as  more,  than  that  sum,  was  laid  in  the 
writ  and  declaration,  the  plaintiff  below 
was  entitled  to  judgment.  That  otherwise 
it  would  be  in  the  power  of  the  defendant, 
by  holding  up  his  discounts,  always  to 
nonsuit  the  plaintiff,  and  charge  him  with 
the  costs  of  suit ;  as  the  plaintiff  could  not 
possibly  know  the  discount  which  would  be 
claimed.  That  upon  this  principle  the  old 
General  Court,  and  the  Courts  in  Kngland, 
have  sustained  verdicts  for  sums,  below  the 

ordinary  jurisdiction  of  the  court. 
498  ♦Per.  Cur.  This  court  has  no  ju- 
risdiction of  the  appeal.  For  the  ap- 
pellant appeals  from  the  refusal  of  the 
District  Court,  to  enter  judgment,  for  the 
amount  of  the  verdict;  which  verdict  is  for 
less  money,  than  the  law  allows  appeals  to 
his  court  for ;  and  therefore,  as  the  very 
sum,  which  he  asks  this  court,  in  the  first 
instance,  to  give  him  judgment  for,  is  be- 
low our  jurisdiction,  the  appeal  must  be 
dismissed. 

Herbert  v.  Alexander. 

[October  Term,  1800.] 

Attorney  and  Clieolt— What  afirreement  of  an  attor- 
ney will  bind  his  client. 


^Appellate    Court— Jarljdictlon— Matter  In  Contro. 

''ewy.-The  principal  case  is  cited  in  R3'"mer  v. 
Hawkins,  18  W.  Va.  316;  Liewis  v.  Lonsr,  3  Munf.  146, 
156:  Cooper  v.  Sannders.  1  H.  &  M.  421 ;  Buckner  v. 
Metz,  T7  Va.  124.  See  monosraphic  note  on  "Ap- 
peals." 

It  was  held  in  Cooke  v.  Piles,  2  Munf.  151,  citlnsr 
the  principal  case,  that  where  a  complainant  is 
appellant  from  a  superior  court  of  chancery,  the 
coanof  appeals  has  no  jurisdiction,  unless  the  sub- 
ject in  controversy  be  a  freehold  or  franchise,  or 
amonat  to  one  hundred  and  fifty  dollars,  exclusive 
of  all  costs,  incident  to  the  original  judgment,  or 
arisioff  from  injunction  or  appeals,  subsequent 
thereto. 

^Siwf  Corta.— Wherever  an  appeal  is  dismissed  as 
Im providently  allowed,  or  a  supersedeas  quashed 
as  Improvidently  awarded,  the  court  has  always 
ref  Qsed  to  give  costs  to  the  party  prevailing.  Ay  res 
▼.  Lewellin.  3  Leifirb  616,  citing  the  principal  case; 
Clarke  v.  Conn,  1  Munf.  160;  Lewis  v.  LiOng,  3  Munf. 
IW:  Hntchinson  v.  Kellam,  3  Mnnf.  208;  Sklpwith  v. 
Yoan«r.  5  Munf.  276:  Bootes  v.  Holliday,  4  Munf.  328; 
Miller  v.  BlannerYiassett,  5  Munf.  197;  Thomson  v. 
Erans.  6Manf.  397;  Ash  by  v.  Kiffer.  3  Rand.  165. 

^Attorney  and  Client— Rl^ht  of  Attorney  to  Release 
Clleot*s  Interests.— The  principal  case  is  cited  in 
Greifory  v.  Marks.  1  Rand.  383.  for  the  quaere:  Is  it 
competent  for  an  attorney  to  waive  or  release  the 
interests  of  Ijls  clients,  insisted  upon  in  their  answer. 
more  especially  of  a  feme  covert,  and  she  an  infant? 

See  generally,  monosrraphlc  note  on  '*Attorney  and 


Alexander  brought  an  action  on  the  case 
against  Herbert  in  the  District  Court,  and 
declared,  that  whereas  sometime  in  the  year 
178  an  action  of  ejectment  was  instituted 
in  the  General  County  by  Charles  Alexander 
against  William  Bryan,  Benjamin  Vanpett 
and  Charles  Curtis  lessees  and  tenants  of 
the  said  Herbert;  and  whereas  the  said 
Herbert  employed  Edmund  Randolph  attor- 
ney at  law,  then  practicing  in  the  General 
Court,  to  defend  the  said  action  of  eject- 
ment on  behalf  of  himself  and  the  said 
tenants,  by  virtue  of  which  authority,  and 
with  the  consent  of  the  said  William  Her- 
bert, he  the  said  EMmund  Randolph  on  the 
day  of  178       then  and  there  agreed 

with  the  said  Charles  Alexander,  that  if 
judgment  should  be  rendered  in  favor  of 
the  plaintiff  in  the  said  ejectment,  it  should 
be  entered  against  the  said  William  Herbert 
and  Dennis  Ramsay  for  their  respective 
tenants,  and  averred  that  the  said  Bryan, 
Vanpett  and  Curtis  were  the  tenants  of 
Herbert,  and  that  judgment  was  rendered 
in  favor  of  the  plaintiffs  for  the  lands  and 
his  costs ;  by  reason  whereof  Herbert 
499  became  liable  to  ♦pay  to  the  plaintiff 
the  costs :  and  being  so  liable  assumed 
upon  himself  and  promised  to  pay  Ac.  with 
an  averment  of  the  amount  of  the  costs. 

There  was  another  count  to  the  same 
effect.  The  defendant  plead  non  assumpsit ; 
and  the  plaintiff  took  issue. 

Upon  the  trial  of  the  cause  the  defendant 
filed  a  bill  of  exceptions,  to  the  Courts  opin- 
ion, stating,  that  the  plaintiff  offered  in 
evidence  a  copy  of  the  declaration  in  eject- 
ment, and  various  steps  in  the  cause  (set- 
ting them  forth;)  and  stating  also,  that 
the  plaintiff  proved  by  sundry  witnesses, 
that  Charles  Little  and  the  defendant  em- 
ployed Edmund  Randolph  to  defend  the 
suit,  and  paid  the  costs;  and  that  Herbert, 
as  guardian  of  his  son  John  Herbert,  re- 
ceived some  rents  from  the  tenants,  and 
had  the  charge  of  some  slaves  on  the  land, 
and  claimed  the  said  land  as  guardian  of 
his  said  son ;  and  that  wood  was  cut  off  the 
land  and  carried  to  Herbert.  That  it  was 
also  proved  that  the  tenants  had  moved  off 
the  land  before  the  trial  of  the  ejectment ; 
and  some  of  them  cotnplained  that  they 
were  ihade  defendants.  That  the  plaintiff 
also  produced  a  writing  signed  by  Eklmund 
Randolph  attorney  employed  as  aforesaid, 
to  defend  said  suit  in  these  words: 

'*  Alexander  v.  Vanpett  Ac.  should  judg- 
ment be  rendered  in  favor  of  the  plaintiffs, 
it  shall  be  entered  v.  William  Herbert  and 
Dennis  Ramsay  for  their  respective  tenants. 

Edm.  Randolph.'' 

That  this  was  signed  previous  to  the  trial 
of  the  said  ejectment.  It  likewise  set  forth 
an  execution  against  the  tenants  for  the 
costs,  which  was  returned  no  effects.     That 


Client"  apl>ended  to  Johnson  v.  Gibbons,  27  Gratt. 

Landlord  and  Tenant-  Rigrht  of  loindlord  to  Defend.  - 

It  was  held  in  Hanks  v.  Price,  82  Gratt  107,  that  in 
an  action  of  ejectment,  broujfht  against  the  person 
in  possession,  the  landlord  of  such  person  may  come 
in  and  be  allowed  to  defend  the  action  nnder  sec.  ft, 
ch.  131,  Code  of  1873,  whether  the  actual  relation  of 
lessor  and  lessee  exists  between  them  or  not  The 
court,  on  pa^e  109  of  this  cise,  said:  *'In  Herbert  r. 
Alexander,  2  Call  498,  decided  lone  anterior  to  our 
statute,  the  rijfht  of  the  landlord  to  be  made  defend- 
ant was  fully  recognized  by  this  court." 
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the  defendant  prayed  the  opinion  of  the 
Court,  whether  the  said  writing  waa  bind- 
ing on  the  defendant  William  Herbert? 
And  whether,  he  the  said  William  Herbert 
is  chargeable  with  the  costs  of  the  eject- 
ment under  the  foregoing  circumstances, 
in  this  action? 

500  *That    the   court    was   of   opinion, 
that  the  said  writing  was  binding  on 

the  said  William  Herbert,  as  being  ex- 
ecuted by  the  said  Edmund  Randolph,  in 
the  line  of  his  duty,  to  enable  the  x>arties 
interested  in  the  title  of  the  said  land  then 
in  question  to  have  a  fair  trial ;  although 
it  was  proved  that  the  said  William  Herbert 
the  defendant  was  not  present  at  the  time 
the  said  engagement  was  entered  into,  and 
it  was  not  proved  that  the  said  William 
Herbert  the  defendant  either  verbally,  or 
by  writing,  ever  authorized  the  said  Ed- 
mund Randolph  to  enter  into  such  engage- 
ment. 

It  appears  by  the  proceedings  in  the  eject- 
ment, as  If  the  declaration  (which  is  in  the 
name  of  Timothy  Goodtitle,  on  the  demise 
of  the  plaintifip  Charles  Alexander)  had  been 
originally  filled  up  against  Bryan,  Vanpett, 
Curtis  and  Railings  the  tenants  in  posses- 
sion. After  which  the  names  of  Li ntle  and 
Herbert  seem  to  have  been  inserted.  The 
tenants  names  those  of  Wronghead  the 
casual  ejector  of  Little  and  Herbert  then 
appear  to  have  been  erased,  and  the  names 
of  the  tenants  only  inserted.  Not  guilty  is 
put  at  the  foot  of  the  declaration ;  and  Mason 
added  for  the  plaintiff  and  Randolph  for 
the  defendant.  It  appears  to  have  been 
once  indorsed  Alexander  v.  Wronghead, 
Little  &c.  but  the  words,  Wronghead,  Lit- 
tle &c.  are  erased ;  and  the  words,  Bryan  & 
al.,  inserted.  On  the  24th  of  April  1783. 
The  suit  after  various  continuances  appears 
to  have  stood  in  the  name  of  Timothy 
Goodtitle  against  Francis  Wronghead;  and 
upon  that  day.  Little  and  Herbert  were,  on 
their  motion,  made  defendants,  and  by  £M- 
mund  Randolph,  their  attorney,  plead  the 
general  issue  Stc.  In  October  1783,  the 
tenants,  with  the  consent  of  the  plaintiff, 
were  again  admitted  defendants,  in  the 
room  of  Little  and  Herbert;  and  by  Ran- 
dolph their  attorney  plead  the  general  issue 
&c, 

501  *The  jury  found  a  verdict,   and  the 
court  gave  judgment  for  the  plaintiff. 

From  which  judgment  Herbert  appealed  to 
this  court. 

Randolph  for  the  appellant.  The  dis- 
tinction is  between  an  act  collateral  to,  and 
one  which  is  directly  within  the  duty  of 
the  attorney.  3  Vin.  ab.  304.  The  last  is 
binding  on  the  client,  but  not  the  former; 
and  here  the  agreement  was  entirely  col- 
lateral. 

Call  contra.  The  agreement  was  not  col- 
lateral, but  directly  within  the  attornies 
duty;  and  if  a  rule  of  consolidation  had 
been  applied  for,  it  would  have  been 
granted,  as  all  the  suits  were  relative  to 
the  same  object,  and  depended  on  the  same 
title.  The  application  was  probably  dis- 
pensed with,  for  the  sake  of  convenience, 
amongst  the  counsel ;  and  therefore  it  ought 
to  be  obligatory  on  their  clients.  The  rec- 
ord clearly  proves,   that    he  was  Herbert's 


attorney;  and    therefore   had   authority   to 
consent  for  him. 

Cur.  adv.  vult. 

ROANE,  Judge.  The  decision  of  this 
case  turns  upon  the  power  of  the  attorney 
to  bind  the  appellant,  by  the  agreement 
stated  in  the  bill  of  exceptions. 

It  states,  that  a  declaration,  in  ejectment, 
was  served  upon  all  the  tenants  in  posses- 
sion ;  that,  in  April  1783,  Herbert  and  Little 
were  made  defendants,  on  their  motion ; 
and  that,  in  October  1783,  the  tenants  were 
made  defendants,  with  consent  of  the 
plaintiff,  in  the  room  of  Little  and  Herbert. 

This  last  order  is  not  stated,  to  have  been 
made,  on  the  motion  of  the  tenants;  but, 
however  the  case  may  stand,  as  to  the  lia- 
bility of  the  defendants,  who  are  made  so, 
without  their  own  application,  this  order 
clearly  discharged  the  appellant  as  a  de- 
fendant. 
502  *The  tenants  in  possession  are  the 
proper,  if  not  the  natural  defendants 
to  an  ejectment ;  although  the  landlord  has 
a  right  to  be  made  a  defendant,  through 
fear  that  he  may  be  injured,  by  a  combina- 
tion between  the  plaintiff  and  his  tenant ; 
but  he  may  waive  this  right,  or  having 
asserted  it,  he  may  relinquish  it,  by  consent 
of  the  plaintiff. 

The  question  then  is,  whether,  after  the 
order  of  October  1783,  the  attorney  was  the 
appellants  attorney,  so  as  to  subject  him  to 
costs  of  the  suit?  And  I  presume  he  ^vas 
not.  He  was  the  attorney  of  the  then  de- 
fendants. The  direct  end  of  his  functions, 
as  such,  was  to  finish  the  suit,  between 
the  real  parties  to  it ;  and  it  was  certainly 
collateral  to  that  end,  to  bring  in  another 
person,  as  a  defendant;  and  subject  him  to 
costs,  who  had  been  discharged  by  consent 
of  the  plaintiff. 

The  authorities,  cited  by  the  appellants 
counsel,  shew,  that  the  powers  of  an  attor- 
ney do  not  extend  to  this  collateral  matter. 

The  bill  of  exceptions  states,  that  the  ap- 
pellant employed  Mr.  Randolph,  and  paid 
the  costs  of  the  tenants;  but  this  is  the 
mere  common  case  of  one  man  (perhaps 
ultimately  interested)  defending  a  suit  in 
behalf  of  another:  His  acting,  however, 
being  merely  voluntary ;  and  the  attorney, 
employed  by  him,  being  the  attorney  of  the 
party  to  the  suit,  and  not  his  attorney. 

It  is  stated,  in  the  bill  of  exceptions,  that 
the  defendants  had  moved  away,  before  the 
trial ;  but  it  is  not  stated,  that  this  removal 
had  taken  place  before  the  agreement, 
made,  by  the  attorney.  So  that  it  may  be, 
that  the  appellant,  who  had  been  discharg^ed 
by  consent  of  the  plaintiff,  was  again  sub- 
jected, as  defendant ;  when  the  real  defend- 
ants were  on  the  premises,  and  responsible 
persons. 

Upon  the  whole  case,  although  perhaps 
justice  would  be  promoted  and  circuity  of 
action  avoided  by  holding  the  appellant 
liable,  yet  it  cannot  be  done,  without 
infringing  the  principles  of  law, 
503  *and  establishing  a  dangerous  pre- 
cedent. Therefore  I  think  the  judge- 
ment ought  to  be  reversed. 

FLEMING,  Judge.  If  the  agreement  was 
binding,  at  all,  the  plaintiff  should  have 
had  his  judgment  so  entered  up,  and  not 
have   put   the  appellant,  unnecessarily,  to 
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the  costs  of  another  suit,  about  it.  But  it 
certainly  would  be  an  extremely  dang^erous 
principle  to  lay  down,  that  the  agreement 
of  an  attorney,  in  a  suit  between  other 
persons,  should  bind  a  man  not  before  the 
court,  without  his  consent  or  knowledge.  I 
cannot  bring  my  mind  to  assent  to  such  a 
proposition.  Besides  it  appears,  to  me,  that 
the  plaintiff,  by  taking  his  judgment 
agfainst  the  tenants,  and  pursuing  them, 
with  an  execution,  waived  the  benefit  of 
the  promise,  if  it  ever  was  binding  upon 
the  defendant.  Upon  the  whole,  I  think  the 
judgment  is  erroneous,  and  ought  to  be 
reversed. 

CAKRINGTON,  Judge.  Concurred,  that 
the  judgment  ought  to  be  reversed. 

LYONS,  Judge.  It  is  extremely  probable, 
that  the  attorney  was  authorized  by  the  de- 
fendant to  make  the  agreement ;  but  as  no 
such  authority  specially  appears  of  record, 
the  question  is,  whether  the  agreement 
binds  the  defendant,  who  was  no  party  to 
the  suit? 

An  attorney  at  law  only  represents  the 
plaintiff  or  defendant  in  court,  to  do  such 
acts  as  the  plaintiff  or  defendant,  if  in 
court,  might  do.  himself;  but  he  has  no 
right  to  enter  into  private  or  executory 
contracts.  Such  a  dangerous  power  ought 
not  to  be  implied;  especially  against  a 
stranger  to  the  suit,  who  had  no  occasion 
for  an  attorney  to  represent  him  in  it.  For 
if  so,  he  might  subject  any  person  he 
pleased  (although  such  person  was  no  party 
to  the  suit)  to  payment  of  the  debt,  dam- 
ages and  costs :  Which  would  be  intolerable. 

I  am  therefore   of  opinion,    that   the  di- 
rection, given  by  the  District  Judge, 
504     was  wrong;    and  consequently  *that 
the  judgment  ought  to  be  reversed,  and 
a  new  trial  awarded. 

PENDLETON,  President.  It  appears  by 
the  record  that  the  Judge  directed  the  jury, 
on  the  motion  of  the  plaintiff,  that  Mr. 
Randolphs  agreement  was  binding  on  his 
client  Herbert,  as  being  within  the  line  of 
hia  duty,  to  enable  the  parties  interested 
in  the  title  to  have  a  fair  trial ;  although  it 
was  proved  that  Herbert  was  not  present  at 
the  time,  and  it  was  not  proved  that  he 
ever,  verbally  or  by  writing,  authorized 
Mr.  Randolph  to  enter  into  such  engage- 
ment. 

And  the  question  is,  whether  this  was  a 
misdirection? 

For  although  I  am  satisfied,  that  the  jury 
might  fairly  have  presumed  Herbert's  con- 
sent either  previous  or  subsequent,  yet  since 
they  might  have  been  influenced  by  the 
direction,  if  that  was  wrong,  there  should 
be  a  new  trial. 

To  come  to  the  real  question,  it  is  neces- 
sary to  establish  some  positions,  which  ap- 
pear to  me  to  have  influence. 

1.  That  although  in  ejectments  tenants 
are  made  defendants,  and  in  subsequent 
suits  for  mesne  profits  are,  in  some  in- 
stances, considered  as  defendants,  yet  the 
landlord,  whose  title  is  controverted,  is  in 
fact  the  real  and  essential  party ;  and  ought 
in  justice  to  pay  the  costs  of  the  contest, 
if  they  fail. 

2.  Ejectments,  although  possessory  ac- 
tions, are  used  to  try  titles;  and  being 
compounded  of  fiction,  the   proceedings  are 


more  under  the  power  of  the  Court  than  or- 
dinary cases;  and  that  they  may,  pending 
the  suit,  judge  of  the  admission,  or  change 
of  defendants,  as  may  appear  necessary  to 
justice,  and  a  fair  trial ;  that,  but  for  this 
agreement,  Alexander  might,  in  1786,  have 
moved  that  Herbert  should  be  restored  as 
defendant,  shewing  that  he  was  deceived 
into  a  consent  to  change  him. 

505  *This  answers  the  objection  for  want 
of  consideration;  since,  although  the 

promise  might  not  import  gain  to  the 
promissor,  yet  if  the  other  was  induced  by 
it,  to  waive  any  advantage  he  might  have 
had,  it  is  a  good  consideration. 

3.  That  the  agreement  was  not  unjust  or 
unreasonable.  It  was  Herbert's  title  that 
was  to  be  controverted ;  and  the  expense 
should  in  justice  fall  upon  him.  He  em- 
ploys Mr.  Randolph  to  defend  the  suit,  is 
entered  as  defendant,  and  although  others 
were  afterwards  entered  (probably  without 
their  consent,  for  it  is  proved  they  com- 
plained of  it,)  yet  it  appears  that  he  con- 
tinued to  act  as  the  real  defendant  by  paying 
their  costs  throughout ;  although  the  cause 
was  not  tried  'till  1793,  seven  years  after 
this  agreement.  Circumstances  of  impor- 
tant consideration,  in  this  liberal  action  on 
the  case. 

It  is  asked  why  the  judgment  was  not  en- 
tered against  the  defendant? 

I  can  assign  the  reason ;— It  might  pro- 
ceed from  inattention ;  or  from  a  confidence 
in  the  honor  of  the  defendant ;  which  might 
induce  the  plaintiff  to  suppose  that  it  was 
unnecessary.  However,  that  it  was  not 
done,  is  the  breach,  which  the  plaintiff 
complains  of. 

The  defendant  was  not  present,  and  no 
special  power  appears  to  have  been  given 
to  Mr.  Randolph  to  make  the  agreement : 
Which  comes  to  the  question,  whether  it  is 
binding  on  the  defendant,  as  a  client,  un- 
der his  general  authority? 

When  a  man  employs  an  attorney  to  de- 
fend a  suit,  he  confides  to  him  a  power  to 
judge  of,  and  pursue  the  modes  of  defence 
throughout,  and  is  bound  by  what  the  at- 
torney does  in  the  progress  of  that  suit,  so 
as  it  be  confined  to  fair  proceedings  and  not 
foreign  to  the  defence  of  the  suit ;  thus  the 
attornies  consent,  to  stand  to  an  arbitra- 
tion, will  bind  his  client.  1  Bac.  ab.  (new 
edit.)  292. 

506  *To  the   present   point,    a    case    is 
there    cited,    from    Salk.    86,    which 

seems  to  apply. 

In  that  case,  the  attorney  agreed  to  waive 
a  judgment  obtained  by  his  client,  for  want 
of  the  defendants  joining  issue,  on  a  repli- 
cation to  the  plea  of  the  statute  of  limita- 
tions, and  to  accept  the  issue.  On  a  motion 
to  compel  him  to  accept  it,  it  was  opposed, 
because  the  plea  was  a  hard  one,  and  the 
client  having  notice  of  the  advantage,  or- 
dered the  attorney  to  insist  upon  it.  The 
court  said  as  it  was  a  hard  plea,  they  would 
not  have  compelled  him,  if  he  had  not  con- 
sented to  waive  the  advantage;  but  now 
they  would  hold  him  to  his  consent:  And  as 
for  the  client,  he  was  bound  by  the  consent 
of  his  attorney,  and  they  could  take  no 
notice  of  him. 

Here  the  attorney  waived,  in  effect,  the 
change  of  others  as  defendants,  and  agreed 


IQ*? 


*|e!^*^<»c  Herbert  him  n 
^i^^   yertoB   interested, 

^^"^-'l  "rtiich  was  fair  j  and  within  his  power, 
»j-*Ttornty.     Therefore  I    think   the   judg- 
«^r*t  dioatd  be  affirmed.     But  a^a  a  majority 
^^  'tl>«  conrt  are  of  a   different   opini 
^^^  be  reversed  with  coBta. 

7^  judgment  was  ae  followa: 
^  ''The  coart  is  of  opinion,  that  the  aaid 
f^Annent  ia  erroneous  ia  this,  that  the  said 
^^rt  mi^irected  the  jury,  respecting  tht 
J*^ting  io  the  bill  of  exceptions  stated  t< 
S*'^  been  signed  by  Edmnnd  Randolph 
^tierefore  it  is  considered  that  the  same  b< 
y»T«raed  *c.  And  it  is  ordered,  that  th« 
jvmrs  verdict  be  set  aside,  and  that  a  ne? 
*Ti«I  be  had  in  the  cauae," 


■■t*     PracMce  —  Ullb—  W 


■itteJ   whether  It  will  be  li 
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against  Rawleigh  Dowaman,  George  Glai- 
cock  and  William  Downtnan. 

Upon  the  trial  of  the  motion,  the  defena- 
ant  George  Glascock  filed  a  bill  of  eic«p- 
tions  slating,  that  he  moved  the  Court  to 
admit  evidence  to  establish,  that  the  origl- 
nal  judgment  was  obtained  against  KaW' 
leigh  Down  man  and  George  Glascock 
deceased,  (and  not  the  present  dc- 
508  fendant)  *who  was  bail  for  the  ap- 
pearance of  the  said  Downman  at  the 
suit  of  the  plaintiffs,  and  that  the  execution 
waa  levied  on  the  property  of  George  Glai- 
cock,  the  preaent  defendant,  und  ant  the 
property  of  George  Glaacock  deceased;  To 
which  the  plaintiffs  counsel  objected;  and 
that  the  Court  sustained  the  objection." 

The  District  Court  gave  judgment  for  the 
plaintiffs  against  all  the  defendants;  and 
thereupoti  Glascock  appealed   to  this  Coart. 

Per  Cur.  AOirm  ttie  judgment  of  the 
District  Court. 

Judgment  Affirmed. 
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PKKDLETON.  President.  Home  and 
Richards  was  thought  to  have  tieeii  set.tled 
by  the  former  decision  ;  but  the  party  de- 
•"^^^  *o  tie  heard  on  evidence ;  and  the  only 
qneation  now  is,  whether  the  mill  is  ioJQ- 
nouH.  The  witnesses  are  divided;  and  the 
County  Court  and  DistHct  Court  sitting  in 
the  neighbourhood  have  both  decided  that  it 
w*«  not.  The  judgment  of  the  District 
Coart  must  therefore  be  affirmed. 

JudBment  Affirmed. 

Downman  &  «l.  Exrs.  of  Downman 
Downman  &  al. 

_  (October  Term.  l§o*l 

Parthcomli 

aDottaei 

.,™hi«  was  an  appeal  from  a  judgment  of 
iorthcoming  bond 
Rawleigh  Down- 
a  William  Down- 
sued  out  by  the 
;h  Downman  and 
lotion  was  made 
oQoiirapbio 
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Alexander  brought  trespass  quare  clausum 
fregit  against  Herbert,  in  the  District 
Court.  The  defendant  pleaded  not  guilty; 
and  the  act  of  limitations.     Issue. 

Upon  the  trial  of  the  cause,  the  plaintiff 
filed  a  bill  of  exceptions  stating,  that  the 
defendant  offered  in  evidence  a  case  agreed 
or  special  verdict,  in  a  suit  between  Charles 
Alexander  plaintiff,  and  Vanpett  Ac-  ten- 
ants of  Cartyle  defendants,  relative  to  a 
tract  of  land,  (setting  it  forth,}  together 
with  the  judgment  of  the  General  Court, 
and  Court  of  Appeals  thereupon.  Also  a 
copy  of  a  consent  rule  in  the  General  Court, 
that  the  suit  of  Goodtitle  v.  Bryan  and 
others,!  should  await  the  decision  of  the 
other.  Likewise  a  copy  of  the  proceedings 
in  the  suit  of  Goodtitle  v.  Bryan  and 
S09  "others;  and  of  the  agreement  of  EM- 
mund  Randolph. t  That  in  case  judg- 
ment should  be  rendered  for  the  plaintiff,  it 
should  be  rendered  against  Herttert  and 
Ramaay  for  their  reapective  tenants.  That 
tbe  plaintiff  also  proved,  by  parol  testi- 
mony, that  Randolph  was  employed  by 
Little  for  himself  and  Herbert,  to  defend 
the  titles  as  well  of  such  of  the  said  de- 
fendants in  the  said  ejectments  as  were 
tenanta  to  Carlisle  Fairfax  Whiting,  an  in- 
fant, whose  guardian  Little  was,  as  of  such 
of  them  as  were  tenants  to  John  Hertiert 
infant,  whose  father  and  guardian 
the  defendant  William  Herbert  was.  That 
the  defendant  objected,  to  all  which  evi- 
dence, and  the  court  were  of  opinion,  that 
ight  not  to  be  admitted, 
lere  was  a  verdict  and  judgment  for  the 
defendant,  and  from  that  judgment  Alex- 
ander appealed  to  this  Court. 

Call  for  the  appellant.  If  there  be  judg- 
ment against   the   caaual   ejector,    trespass 
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lies  against  the  owner,  although  not  named 
in  the  record  of  the  judgment  against  the 
casual  ejector.  2  Wils,  115:  and  this  is 
sabstantiallj  the  same  thing,  as  the  record 
shews,  that  Herbert  was  really  the  true  de- 
fendant; and  perhaps  this  evidence  was 
only  intended  as  an  inducement  to  the  proof 
of  the  trespass,  as  the  bill  of  the  exceptions 
does  not  state  the  whole  evidence. 

Randolph  contra.  There  is  nothing  to 
shew,  that  any  trespass  was  committed; 
and  if  it  was  intended  as  inducement  only, 
the  other  side  should  have  shewn  it.  Her- 
bert was  no  party  to  the  suit.  For  the 
agreement  of  the  attorney  was  not  applica- 
ble to  the  case ;  and  therefore  the  whole 
evidence  was  irrelevant,  and  properly  re- 
jected. 

Cur.  adv.  vult. 

PENDLETON,  President.  There  is  some 
difference  amongst  the  Judges  in 
510  their  reason,  but  *they  all  unani- 
mously agree  that  the  judgment  should 
be  aflSrmed.  

Branch  &  al.  v.  The  Commonwealth. 

[October  Term.  1800.] 
Sheriffs  Boad*— Taken  Hiider  Expired  Statute-Effect 

as  to  Sureties.*— Bond  ffiven  by  a  sheriff,  throusrh 
mistake,  for  the  taxes  imposed  under  an  expired 
law,  will  not  bind  tbe  securities,  for  tbose  of  the 
trae  year. 

Saae -Same— Remedy  of  Comnionwealth.— But  the 
commonwealth's  remedy  is  by  action  asralnst  the 
sheriff. 

SflflM— PayiBent  — Qwere.  —  If  a  sheriff's  bond  di- 
rected to  be  paid  to  the  treasurer;  is  srood,  if  made 
paj'able  to  the  Governor? 

SMie— Same- Same.— Also,  if  the  sum  due  from  the 
sbedfi  was  payable  in  facilities,  the  jury  may 
not  consider  the  value  of  the  certificates,  at 
tbe  time  they  ouirht  to  have  been  paid?  and 
whether  to  allow  the  15  per  cent  fiven  on  motion, 
or  may  not  jndflre  they  are  bound  of  the  real 
damage? 

The  plaintiffs  became  security  for  one 
Benjamin  Branch,  sheriff  of  the  county  of 
Chesterfield,  in  a  bond  in  the  following 
words: 

"Know  all  men  by  these  presents,  that 
we  Benjamin  Branch  sen.  Benjamin  Branch 
jr.  and  Edward  Branch  are  held  and  firmly 
bound  unto  Benjamin  Harrison  Esqr.  Gov- 
ernor of  this  Commonwealth,  in  the  sum  of 
ten  thousand  pounds  current  money  of  Vir- 
ginia, to  be  paid  to  the  said  Benjamin  Har- 
rison Esqr. ,  or  to  his  successor  or  successors 
for  the  use  of  the  said  Commonwealth  to  the 
payment  whereof,  well  and  truly  to  be 
mtde,  we  bind  ourselves  jointly  and  sever- 
ally our  joint  and  several  heirs,  executors 
and  administrators,  jointly  and  severally, 
firmly  by  these  presents,  sealed  with  our 
seals  and  dated  this  5th  day  of  November 
1784. 

'The  condition  of  the  above  obligation  is 
such,  that  if  the  said  Benjamin  Branch 
sen.  Gent,  sheriff  of  the  county  of  Chester- 
field do  and  shall,  truly  and  faithfully  col- 
lect, pay  and  account  for  all  taxes,  imposed 
in  hia  said  county,  by  virtue  of  an  act  of 
Assembly  entitled  an  act  for  calling  in, 
and  redeeming  certain  certificates,  then 
the  above  obligation  to  be  void  otherwise 
to  remain    in    full  force  and  virtue."    On 

•Sheriffs  Bofida.->See  principal  case  cited  in  Craar- 
billr.  Paffe,  2  H.  &  M.  450,  457;  Winslow  v. Com..  2 
H.  A  Bl  4«l.  466;  Monteith  v.  Com.,  15  Gratt.  186: 
Gibson  7.  Beckham.  16  OratL  330.  See  monographic 
noi^  on  "Official  Bonds"  appended  to  Sanffster  y. 
Com.,  17  Gratt.  124. 


this  bond  suit  was  brought  in  the   name  of 
Edmund  Randolph  Governor  and  suc- 

511  cessor   of   Patrick  *Henry    who   was 
successor    of    Benjamin   Harrison    in 

the  General  Court  in  March  1787,  for 
the  use  of  the  Commonwealth  against  the 
plaintiffs  only  without  the  principal.  The 
declaration  set  '  out  the  condition,  and 
charged  the  breach  in  the  words  of  the  con- 
dition. In  June  term  1797  the  securities 
(who  alone  were  sued)  pleaded  conditions 
performed,  on  which  plea  the  Attorney 
General  took  issue.  The  jury  found  a  ver- 
dict for  £Z\9Z,  19.  7. ;  and  the  General  Court 
gave  judgment,  for  the  same,  with  costs: 
To  which  judgment  Branch  obtained  a  writ 
of  supersedeas  from  this  Court. 

PENDLETON,  President.  A.  suit  is 
brought  in  the  General  Court,  by  Eklmund 
Randolph,  as  Governor  and  successor  to 
Benjamin  Harrison,  on  a  bond  entered  into 
by  Benjamin  Branch,  as  sheriff  of  the 
county  of  Chesterfield,  with  the  defendants 
as  his  sureties,  dated  November  5th  1784 
and  payable  to  Mr.  Harrison,  as  Governor, 
and  bis  successors,  for  the  use  of  the  Com- 
monwealth. 

The  declaration  states  the  bond  and  con- 
dition, which  is,  that  the  sheriff  **shall 
faithfully  collect,  account  for  and  pay  the 
taxes  imposed  in  his  county,  by  virtue  of 
an  act  of  Assembly  entitled  An  act  for 
calling  in  and  redeeming  certain  certifi- 
cates;" and  the  breach  assigned  is,  that  he 
had  not  collected,  accounted  for  and  paid 
the  taxes  imposed  in  his  county,  by  virtue 
of  that  act. 

On  the  plea  of  conditions  performed,  and 
a  general  replication,  the  jury  find,  that 
Edward  Branch  aenr.  had  not  performed 
the  condition  of  the  bond,  in  the  declara- 
tion mentioned,  but  had  broken  the  same, 
as  in  the  declaration  is  assigned ;  and  they 
assess  the  damages  to  ^^3193.  19.  7.  For 
which  a  judgment  is  entered;  and  to  that 
judgment,  the  writ  of  supersedeas  has  been 
awarded. 

In    the    record    there   is    an    account,    in 

which  the  securities   are    made    debtors    to 

the  Commonwealth  for   the  amount  of  the 

certificate    tax    of   1785;  and   after  giving 

credit  for  commissions  and  payments 

512  into  *the  treasury,  a  balance  is  stated 
of  £inil,  7.  6.  on  which    IS   per  cent 

damages  are  charged,  and  ;^50.  added,  with- 
out mentioning  for  what;  making  together 
the  before  mentioned  sum  of  ;^3193.  19.  7., 
the  amount  of  the  verdict. 

The  first  objection  made  to  this  judgment 
is,  that  the  bond  is  payable  to  the  Governor 
instead  of  the  Treasurer;  to  whom  the  act 
of  Assemblv  directed  the  bond  to  be  made 
payable:  This  objection,  with  its  conse- 
quences, the  Court  thought  it  unnecessary 
to  consider;  since  a  more  material  objection 
to  the  bond  occurs,  and  which  was  the 
ground  for  awarding  the  supersedeas. 

The  title  of  the  act,  referred  to  in  the 
condition  is.  An  act  for  calling  in  and  re- 
deeming certain  certificates.  And  the  only 
act,  we  find  with  that  title,  passed  in  May 
1782 :  Which  imposed  taxes  to  be  collected 
in  1783  only;  and  was  not  a  continuing  tax. 
In  May  1784,  an  act  passed,  entitled,  An 
act  to  revive  and  amend  an  act  entitled  an 
act  for  calling  in    and   redeeming   certain 
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calculated  to  put  an  end  to  all  disputes  be- 
tween    the     survivor    and     the    executors 
relative    to    the    possession,    at    the 

481  same  *time,  that   it   comported    with 
the  preference  shewn  for  the  interest 

of  the  husband,  throughout  the  act.  A 
preference  which  ought  to  be  considered 
in  construing  the  law ;  because  no  rule  is 
better  settled,  than  that  the  general  inten- 
tion of  the  Legislature  ought  to  be  ob- 
served. I  conclude  therefore,  that  the 
makers  of  the  act  intended,  that  the  words, 
right,  property  and  interest  should  be  un- 
derstood, according  to  their  full  and  natural 
import. 

But  when  all  the  right  and  interest  of 
the  wife  is  transferred  to  the  husband,  by 
plain  and  positive  words,  what  remains  to 
survive  to  the  wife?  To  contend  that  she 
will  take  the  slaves  by  survivorship,  ap- 
pears to  me  to  be  saying,  that  the  right  is 
transferred  out  of  her,  and  remains  in  her, 
at  one  and  the  same  time.  Which  would  be 
absurd  and  impossible. 

I  said  that  the  sentence  was  clear;  and 
in  my  mind,  no  difficulty  can  arise  upon  it: 
Ask  a  plain  man  the  meaning  of  the 
words,  i^i^bt,  property  and  interest,  in  any 
thing?  The  answer  would  be,  the  complete 
title  to  the  thing,  without  condition,  reser- 
vation or  restraint.  Ask  a  lawyer,  what 
those  words  would  mean  in  a  deed,  or 
will?  The  answer  would  be,  that  they  con- 
veyed an  unconditional  estate.  Why  then 
should  a  more  limited  construction,  '  of 
them,  take  place  in  the  exposition  of  a 
stattite?  I  can  see  no  reason  for  it,  and 
therefore  am  not  disposed  to  make  a  dis- 
tinction. 

Either  the  estate  is  vested  in  the  husband 
by  the  words  of  the  act,  or  it  is  not.  If  it 
is,  how  can  it  be  divested,  but  by  his  own 
deed?  And  if  it  is  not,  what  is  to  be  done 
with  the  words  of  the  statute?  Their  opera- 
tion is  destroyed,  and  they  are  reduced  to 
mere  dead  letters. 

To  obviate  this  however,  a  construction 
was  attempted,  at  the  bar,  to  read  the 
statute  distributively ;  and  as  the  gentle- 
man said,  according  to  the  nature  of  the 
subject.      That   is   to    say,    that   the 

482  word  *^right  should  be  to  the  husband 
as  husband,  and  property  and  inter- 
est should  be  to  him  as  husband  according 
to  the  common  law;  although  the  word 
common  law  is  not  once  mentioned  in  the 
whole  section.  This  may  do  credit  to  the 
ingenuity  of  counsel,  but  can  hardly  be 
considered  as  tenable  by  any  person,  who 
attentively  peruses  the  statute.  For  not 
only,  is  the  supplement  unnatural,  but  it 
breaks  the  text ;  and  therefore  ought  to  be 
rejected.  Besides  the  words  of  the  act  vest 
the  title  in  the  husband  absolutely,  and 
without  reference  to  anything  else.  Of 
course  there  is  no  occasion  for  the  supple- 
ment; which  is  altogether,  calculated  to 
defeat  the  general  object  of  the  law. 

Besides  what  is  there  to  lead  to  this  sup- 
plement? Suppose  instead  of  saying  they 
should  be  vested  in  the  husband,  the  act 
had  said  they  should  be  vested  in  the  chil- 
dren or  a  stranger,  would  any  body  think 
of  saying,  in  that  case,  that  the  right,  to 
the  children  or  stranger,  should  be  to  them 
as  children  or  stranger;  and  that  the  prop- 


erty and  interest  should  be  to  them,  as 
children  or  stranger  according  to  the  com- 
mon law?  And  if  any  body  were  to  say 
so,  what  would  he  mean  by  it?  Certainly 
no  more,  than  that  the  right  would  be  to 
them  as  children  or  stranger,  and  that  the 
property  and  interest  would  go  to  them  in 
the  same  manner.  For  the  expressions 
would  be  synonymous,  and  the  addition  of 
the  words  '* according  to  the  common  law,' ' 
would  create  no  distinction. 

To  conclude  my   observations  upon    the 
words  of  the  clause. 

The  statute  has  said  in  plain  and  distinct 
terms,  that  the  absolute  right  should  be 
vested  in  the  husband  as  a  substantive  in- 
dividual character,  and  not  as  a  person 
cloathed  with  any  particular  qualities,  or 
rights,  at  common  law,  but  that  his  title 
shall  grow  out  of  the  Legislative  expression 
itself:  And  can  I,  as  a  judge,  disappoint 
this  declaration  oif  the  Legislative  will, 
and  lay  it  under  restrictions  and  qualifica- 
tions, which    the   Legislature   them- 

483  selves  *have   not   thought   proper    to 
annex  to  it?    I  can   only   say,    that  I 

doubt  my  authority  to  do  so ;  and  that  as 
the  expression  is  plain,  I  think  it  ought  to 
be  adhered  to;  having  no  idea,  that  it  is 
in  the  power  of  the  Court,  to  reject  the 
force  of  plain  words  in  a  statute.  For  the 
maxim  is,  that  where  there  iA  no  ambiguity 
in  the  words,  there  no  exposition,  contrary 
to  the  express  words  ought  to  be  made. 

From  what  has  been  said,  it  ib  evident, 
that  it  is  wholly  immaterial,  as  before  ob- 
served, whether  slaves  be  considered  as  real 
property  in  general,  with  certain  exceptions 
of  a  personal  nature,  or  as  personal  prop- 
erty in  general,  with  certain  exceptions  of 
a  real  nature.  For  either  way,  the  words 
of  the  act  are  peremptory ;  and  vest  the 
title  in  the  husband. 

It  was  said,  by  Mr.  Wickham,  however, 
that  if  this  construction  prevailed,  a  diffi- 
culty would  follow,  as  slaves  would  be 
transmitted  neither  as  real  or  personal 
estate;  and  therefore  would  have  no  rules 
to  regulate  the  succession  to  them.  But  I 
see  not  the  supposed  inconvenience;  for 
the  succession  in  all  other  instances  is  reg- 
ulated according  to  the  real  or  personal 
quality,  which  they  assume;  and  with  re- 
spect to  the  cases  enumerated  in  this  sec- 
tion, the  act  itself  regulates  the  disposition, 
and  declares  the  person  who  is  to  take,  in 
conformity  to  the  avowed  object  of  the 
Legislature. 

As  to  the  case  of  Drummond  v.  Sneed,  it 
was  a  question  of  a  different  kind,  arising 
upon  another  part  of  the  clause,  not  well 
penned,  and  which,  from  the  words,  as  of 
her  own  proper  slave  or  slaves,  looks  as  if 
it  had  been  introduced  merely  to  prevent 
the  dower  slaves  of  a  wife,  from  being 
transferred  to  the  second  husband. 

I  had   no   difficulty   in   that   case;  for    I 

thought  the  husband  entitled  several  ways. 

For    instance,    as    the  object  .was  merely 

to     prevent    the     transfer     of    the    dower 

slaves,  I  thought  the  word   possessed 

484  *might  be   construed    entitled;    and 
then  it  would  be  in  the  same  situation 

with  the  provisions  of  the  first  sentence. 
Or,  if  that  would  not  do,  that  the  posses- 
sion of  the  tenant  for  life  might  be  consid- 
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ered  as  the  possession  of  him  in  remainder ; 
and  then  the  literal  expression  of  the  act 
woald  be  satisfied.  By  both  of  which 
modes,  all  the  parts  of  the  section  would  be 
made  to  harmonise  together;  and  the 
object  of  the  Legislature  would  be  attained. 
The  judges,  however,  differed  in  opinion 
concerning  the  case.  Some  of  them 
thought,  that  as  the  wife  was  not  possessed 
daring  the  coverture,  the  husband  had  no 
ri^ht  under  the  act,  or  at  common  law. 
Others  thought  he  had  a  common  law  right 
surviving  to  him :  For  myself,  as  I  thought 
him  clearly  entitled  some  way,  it  was  mat- 
ter of  indifference  to  me,  whether  it  was 
held  that  he  had  the  right  under  the  stat- 
ute or  at  common  law,  provided  it  was  held 
that  he  had  at  all.  Therefore  I  concurred 
in  the  certificate,  that  the  decree  of  the 
County  Court  should  be  affirmed ;  but  I  did 
not  consider  the  present  question,  as  having 
been  decided  at  that  time.  On  the  contrary 
I  thought  it  still  open ;  and  reserved  for 
fntnre  discussion. 

Of  course  I  cannot  agree,  that  that  case 
forms  a  precedent  for  this. 

The  view,  which  I  have  taken,  of  the 
subject,  renders  it  unnecessary  to  consider, 
the  other  points  made  in  the  cause  by  the 
counsel  for  the  appellees;  because,  accord 
ing  to  my  opinion,  the  act  of  Assembly 
vested  all  the  right,  property  and  interest 
of  the  wife  in  the  husband  absolutely ;  and 
in  the  same  manner,  as  if  the  slaves  had 
been  devised  to  him  immediately. 

Of  course  I  think,  that,  by  virtue  of  the 
devise  to  his  wife,  the  testator  John  Wish- 
art  was  entitled  to  a  moiety  of  the  slaves, 
and  that  they  passed  by  his  will  to  the 
plaintiff  Wilhelmina  and  her  two  brothers. 
Therefore,  I  am  for  affirming  the  de- 
cree. 

485  *PEJNDL,KTON,  President.  It  is 
clear  that  slaves  were  considered  as 
personal  estate  till  1705 ;  when  an  act  was 
made  declaring  them  real  estate  and  not 
chattels.  Cases  however,  are  put,  as  ex- 
ceptions, in  which  the  converse  is  to  be  the 
rule;  that  is  to  say,  in  which  they  shall  be 
deemed  chattels  and  not  real  estate,  or  in 
other  words,  that  they  shall  return  to  their 
original  nature. 

No  dispute  arose,  that  I  know  of,  on  any 
of  these  exceptions:  But  upon  the  6th  sec- 
tion doubts  were  entertained,  whether  it 
was  confined  to  mere  sales?  or  was  extended 
to  other  alienations  by  deed  or  will,  or  by 
marriage,  in  alienation  of  all  the  wifes 
personal  property? 

The  words  are,  **  provided  also,  that  no 
person  selling  or  alienating  any  such  slave 
shall  be  obliged  to  cause  such  alienation  to 
be  recorded,  as  is  required  by  law  to  be  done 
upon  the  alienation  of  other  real  estate ; 
but  that  the  said  sale,  or  alienation,  may 
be  made  in  the  same  manner  as  might  have 
been  done  before  the  making  of  this   act." 

Had  this  clause  any  other  meaning  than 
to  dispense  with  recording  sales?  If  con- 
fined to  that,  it  would  have  made  it  still 
necessary  on  a  purchase  of  slaves  to  have 
had  a  deed,  in  writing,  indented  and 
sealed;  but  the  latter  part  of  the  clause  re- 
stored them  to  the  mode  of  transferring 
chattels.     So  that   payment  of  money,  and 


transmutation  of  possession,  passed  the 
property  without  any  writing. 

This  however  occasioned  the  various  dis- 
putes, which  produced  the  explanatory  act 
of  1727. 

Altho'  the  rules  of  construction,  allow  us 
to  reject  some  words,  supply  others,  or 
transpose  them  so  as  to  make  the  act  con- 
sist with  the  design  of  the  Legislature,  yet 
it  is  said  that  mere  explanatory  statutes 
cannot  be  explained.  Why?  Is  not  the 
explained  will  of   the    Le&^islature  to 

486  be  pursued,    as  much  as  *their   orig- 
inal will,  although  terms  may  be  used 

which  might  import  a  contrary  will? 

I  proceed  to  shew,  that  it  was  the  inten- 
tion of  the  act  of  1727,  that  in  the  case  of 
these  alienations  by  marriage,  or  other- 
wise, slaves  should  be  considered  as  chat- 
tels; and  the  husband  be  vested  with  the 
same  interest  (neither  more  or  less)  in  his 
wifes  slaves,  as  in  her  personal  estate. 
Let  it  be  remembered,  that  the  Legislature 
are  explaining  the  6th  section  of  the  act  of 
1705,  where  it  is  declared  that  alienations 
shall  be  made  in  the  same  manner,  as  be- 
fore that  act.  The  3d  section  is  explicit,, 
that  in  the  case  of  sales  or  gifts  with  or 
without,  deed,  or  by  will,  written  or  nun- 
cupative, the  absolute  property  shoifld  pass : 
But  how?    In  the  same  manner  as  a  chattel. 

Having  thus,  in  the  3d  section,  declared 
their  intention  to  restore  slaves  to  their 
personal  nature  in  those  kinds  of  aliena- 
tions, they  proceed,  in  the  4th  section,  to 
the  other  kind  by  marriage;  and  although 
they  do  not  repeat  the  words,  in  the  same 
manner  as  if  such  slaves  were  chattels, 
probably  thinking  it  unnecessary  as  they 
had  once  declared  the  principle,  yet  I  will 
read  the  clause  with  those  words  inter- 
posed, in  each  case  of  the  feme  covert  and 
sole. 

It  will  then  stand  thus  **and  that  where 
any  slave  or  slaves,  have  been  or  shall  be 
conveyed,  given  or  bequeathed,  or  have  or 
shall  descend  to  any  feme  covert,  the  abso- 
lute right,  property  and  interest,  of  such 
slave  or  slaves,  is  hereby  vested,  and  shall 
accrue  to,  and  be  vested  in,  the  husband  of 
such  feme  covert,  in  the  same  manner,  as 
if  such  slaves  were  chattels;  and  that 
where  any  feme  sole  isor  shall  be  possessed 
of  any  slave  or  slaves,  as  of  her  own  proper 
slave  or  slaves,  the  same  shall  accrue  to, 
and  be  absolutely  vested  in,  the  husband  of 
such  feme,  when  she  shall  marry,  in  the 
same  manner,  as  if  such  slaves  were  chat- 
tels." 

487  *Which  removed  all  difficulty  and 
will  give  a  meaning  to  those  imper- 
ious words  absolutely  vest;  that  is,  in  con- 
tra-distinction  to  the  limited  interest  which 
the  husband  has  in  the  wifes  real  estate. 

The  doubts  which  gave  rise  to  the  several 
cases  of  Wild,  Elliot  v.  Washington,  South- 
all  V.  Lucas,  and  Steger  v.  Mosely,  re- 
spected remainders  of  slaves,  which  vested 
in  interest  transmissible  in  the  wife  dur- 
ing her  coverture,  but  as  there  was  no 
right  to  the  possession,  as  the  tenant  for 
life  survived  the  wife,  the  husbands  after 
the  death  of  the  wives,  claimed  the  slaves. 
The  great  objection  to  this  claim,  under 
this  clause,  was,  that  the  property  was  to 
vest  in  the  husband  of  a  feme  sole,    at   the 
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time  the  title  commenced,  in  such  slaves, 
of  which  she  was  possessed  at  the  time  of 
the  marriage,  and  this  occasioned  great 
difficulty.  The  clause  in  both  parts,  viewed 
as  applicable  to  every  supposable  case,  was 
easily  soluble,  by  the  principle,  that  slaves 
were,  in  these  instances  to  be  considered 
as  chattels,  making  the  marital  rights  of 
the  husband  the  same  in  both :  And  this 
principle,  I  ever  understood  to  pe  estab- 
lished, by  the  Court ;  and  have  considered 
it,  as  a  fixed  rule  of  property  tending  to 
quiet  disputes. 

But  it  is  said  the  case  of  the  wife  sur- 
viving, and  the  husband  not  in  possession, 
has  never  been  decided  and  is  a  new  case 
open  for  discussion  on  the  act.  Does  any 
gentlemen  suppose  this  a  new  case,  in 
fact?  and  that  Mrs.  Wisfaart  was  the  first 
feme,  who  survived  her  husband,  with  her 
slaves  in  this  predicament,  because  Mr. 
Taliaferro  is  the  first,  who  has  brought  on 
the  question  for  discussion?  I  believe  the 
reason  of  there  being  no  precedent  is,  that 
it  was  never  tdoubted,  that  if  the  husband 
was  not  in  possession,  and  the  wife  sur- 
vived, the  right  was  hers :  And  that  in 
botn  the  cases  mentioned  in  the  clause ;  for 
there  is  no  difference. 

Yet  there  is  no  direct  decision  on  the 
point;  It  was  collaterally  decided  however, 
in  Karrison  and  wife  v.  Valentine. 
488  Mrs.  Harrison,  when  '^sole  was  enti- 
tled to  slaves  which  then  lived  with 
her  mother;  who,  upon  one  of  them,  a 
woman  misbehaving,  sold  her  to  Valentine, 
just  before  the  daughter  married.  Harri- 
son some  years  after  the  marriage,  brought 
detinue,  in  the  names  of  himself  and  wife, 
to  recover  the  woman  and  her  children  from 
Valentine ;  who  pleaded  the  act  of  limita- 
tions. More  than  five  years  had  elapsed 
from  the  marriage  but  Mrs.  Harrison  was 
an  infant  at  the  sale,  and  the  suit  was 
within  time,  after  her  coming  of  age.  It 
was  insisted  for  Valentine,  that  the  act 
vested  the  right  in  the  husband  on  his 
marriage;  that  he  had  improperly  joined 
the  wife ;  and  that  her  infancy  did  not  pre- 
vent his  being  barred.  It  was  answered  that 
the  act  only  vested  it  as  a  chattel :  That 
it  was  still  the  wifes  personal  interest  which 
would  survive  to  her  if  not  reduced  into 
possession  during  the  coverture ;  and  there- 
fore that  she  was  properly  made  a  party; 
and  that  the  true  question  was  whether  she 
was  barred.  The  Court  was  of  opinion  in 
favor  of  the  plaintiffs,  and  gave  judgment 
against  Valentine,  deciding  in  fact,  that 
the  right  would  survive  to  the  wife,  if  not 
reduced  to  possession  in  the  husbands  life 
time :    The  very  case  now  before  the  Court. 

I  believe  there  is  no  instance  of  a  hus- 
band suing,  under  either  part  of  this  clause, 
in  his  own  name,  for  his  wife's  slaves, 
without  joining  her,  except  Bronaugh  v. 
Cocke.  And  there  the  omission  was  made 
an  objection. 

But  it  is  said,  that  there  is  no  decision 
on  the  case,  of  slaves  coming  to  feme  when 
covert.  I  recollect  none,  unless  Jones  v. 
Shield  was  such ;  which  I  do  not  remember 
distinctly.  I  know,  that  Jones  claimed 
under  the  first  husband  against  Shield 
the  second  husband;  but  failed  here  as 
well    as     in    Kngland.     This     case    hap- 


pened, before   1727;  which   might   make   a 

difference  in  the  minds  of  some ;  although 

none  in  mine.     Because  I   think    the 

489  6th  ^section,  of  the  act  of  1705,  puts 
the  case  on  the  same  footing,  as  the 

act  of  1727. 

A  doubt  was  stated  whether  the  decisions 
of  the  old  General  Court  were  authority ; 
since  although  it  was  our  Supreme  Court, 
yet  an  appeal  lay  to  the  King  in  council.  I 
would  ask  the  gentleman,  if  it  was  ever 
objected  to  the  authority  of  the  decisions  in 
Westminster  Hall,  that  an  appeal  lay  to 
the  Lords?  Where  there  was  an  appeal,  and 
the  sentence  changed,  the  opinion  of  the 
Lords  gave  the  rules ;  but  in  other  instances 
that  of  the  courts  did.  Probably  some  such 
idea,  as  the  present,  produced  the  cases  of 
Drummond  v.  Sneed  and  Hoard  v.  Upshaw, 
to  discover  if  the  Revolution  had  produced 
any  change  in  the  legal  sentiment.  For- 
tunately, for  the  peace  of  the  country,  the 
experiment  failed ;  and  the  point  was  left 
at  rest.  I  imagine  some  young  gentlemen 
of  the  bar,  not  old  enough  to  know  the 
practice  of  the  country,  nor  acquainted  with 
the  former  decisions,  advised  this  suit,  on 
reading  the  clause,  and  being  impressed 
with  the  force  of  the  strong  expressions. 

As  to  the  practice,  I  can  truly  say,  that 
in  my  long  experience,  I  do  not  recollect 
an  instance,  where  the  slaves  of  a  feme 
co\ert,  or  sole,  when  the  right  came  to  her, 
if  they  were  not  taken  possession  of  by  the 
husband,  during  the  coverture,  and  she 
survived,  were  not  yielded  to  her.  We 
find  that  even  the  Chancellor,  whose  op- 
position to  the  old  decisions  is  well  known, 
considering  the  principal  to  be  settled,  that 
slaves  vested  only  as  far  as  personal  estate, 
has  founded  his  decree  upon  Wishart's  pos- 
session. In  which,  however,  I  think  he  is 
mistaken.  The  contradiction  in  the  testi- 
mony, is  about  an  immaterial  fact.  Some 
say,  that  Taylor  was  the  principal  acting 
executor,  and  that  Wishart  acted  but  lit- 
tle :  And  others  that  Wishart  was  the  prin- 
cipal acting  executor.  There  is  no  doubt, 
but   both    acted   as    executors;     and 

490  neither  *of  them  had  any  other  pos- 
session, than,  as  executors. 

But  all  this  would  be  a  fruitless  enquiry, 
if  Mr.  Call  had  been  right  in  his  opinion, 
that  in  case  *'of  a  legacy  of  a  personal 
chattel  to  a  feme  covert,  the  right  is  im- 
mediately vested  in  the  husband,  whether 
he  gets  possession  of  it  or  not."  A  posi- 
tion so  contrary  to  every  idea  I  had  pos- 
sessed on  the  subject,  that  it  surprised  me. 
On  revising  his  cases,  I  do  not  discover  the 
smallest  reason  to  doubt,  but  that  they 
prove  a  contrary  doctrine.  They  lay  down 
the  general  position,  that  such  a  legacy  de- 
vised to  the  wife  vests  in  the  husband;  but 
immediately  explain  how  it  vests;  that  is, 
subject  to  the  conditions  of  his  reducing  it 
into  possession  or  making  a  disposition 
thereof,  in  his  lifetime,  or  surviving  his 
wife ;  otherwise  that  it  will  survive  to  the 
wife. 

Upon  the  whole,  I  am  of  opinion,  that  the 
right,  to  the  slaves,  survived  to  the  wife  in 
this  case;  and  am  happy  to  find,  that  tiiis 
is  the  opinion  of  the  Court.  Since  I  am 
satisfied  it  will  tend  to  confirm  long  prac- 
tice; and  preserve  the  peace  of  the  country; 
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which  would  have  been  disturbed,  by  a 
contrary  judgment. 

The  decree  was  as  follows : 

''The  Court  is  of  opinion,  that  the  inter- 
est of  the  slaves,  devised  by  the  will  of 
William  Rowley  to  Lettice  Wishart,  vested 
in  her  husband  John  Wishart,  in  the  same 
manner  as  if  they  had  been  chattels  and 
not  otherwise,  so  as  to  become  his  property, 
provided  they  were  reduced  into  possession, 
during  the  coverture,  or  that  he  survived 
his  wife,  but,  if  neither  happened,  the  in- 
terest survived  to  his  wife.  That  the  said 
John  Wishart  during  his  lifetime  had  none 
other  possession  of  the  said  slaves  than  as 
coexecutor  with  Richard  Taylor,  they  be- 
ing with  the  other  slaves  of  the  testator, 
continued  on    his  plantations,  under 

491  the  direction   of   the  executors,    *for 
finishing  the   crops,  according  to  the 

directions  of  the  act  of  Assembly,  until 
after  the  death  of  the  said  Wishart ;  and  no 
act  appears-  to  have  been  done  by  him,  tes- 
tifying his  election  to  hold  the  said  slaves 
in  right  of  his  wife  and  not  as  executor, 
and  therefore  that  the  right  survived  to  the 
said  Lettice,  and  that  the  decree  aforesaid 
is  erroneous :  Therefore  it  is  decreed  and 
ordered  that  the  same  be  reversed  &c.  and 
this  Court  proceeding  to  make  such  decree 
as  the  said  High  Court  of  Chancery  should 
have  pronounced,  it  is  further  decreed  and 
ordernl  that  the  bill  of  the  appellees  be 
dismissed  Ac."     

Drummond  v.  Sneed. 

[October  Term.  1800.] 
Hnaband  ind  Wife— Hasbrad*!  Riffht  of  5ttrv1  vorshlp.*- 

W.  B.  devised  slaves  to  his  danffhter  A.  W.  for  life 
remainder  to  all  her  children.  One  of  whom  by 
the  name  of  C.  married  E.  C.  and  died  in  the 
lifetime  of  her  mother  &  husband:  Her  husband 
look  administration  on  her  estate.  A  division 
was  afterwards  made  of  the  slaves;  and  one  by  the 
name  of  Lazer.  was  assigned,  as  the  share  of  the 
said  C.  C  The  said  E.  C.  the  surviving  husband, 
took  possession  of  the  said  slave,  and  sold  him'  to 
CS.  for  a  valuable  consideration:  after  this  M. 
C.  the  eldest  son  of  the  said  C.  C  took  possession  of 
ibe  said  slave  and  sold  him  to  R.  D.  The  sale  by 
E.  C  the  husband  was  good,  and  C.  S.  the  pur- 
chaser, is  entitled  to  the  slave. 

This  cause  is  an  appeal  from  the  court  of 
the  county  of  Accomack.  There  Charles 
Sneed,  the  appellee,  exhibited  a  bill  in 
Chancery  against  Robert  Drummond,  the 
appellant,  and  Jonathan  Willet  and  Major 
Chambers,  stating, 

That  one  William  Burton  having  a 
daughter  named  Agness  married  to  one 
John  West,  devised  several  slaves  to  her 
for  life,  with  a  remainder  to  all  her  chil- 
dren in  equal  divisions. 

492  *That  the  said  Agness  had  nine 
children,  one  of  whom  named  Cath- 
arine intermarried  with  one  Edmund 
Chambers,  and  died  in  the  lifetime  of  her 
mother  and  husband. 

That  the  said  Bdmund  Chambers  admin- 
istered on  the  estate  of  the  said  Agness. 
That  at  length  a  division   was    made   of 

•Hosband  and  Wlfe-Hitfbttid*s  Right  of  3urvivor- 

•kfp.— The  principal  case  is  cited  in  Wallace  v.  Talia- 
ferro. 2  Call  470.  488.  480.  See  Dade  v.  Alexander.  1 
Wash.  30.  in  which  it  is  held  that  a  feme  sole, 
entltied  to  slaves  in  remainder,  or  reversion,  after- 
wards marrylnfiT.  and  dyinff  before  the  determi- 
nation of  the  particular  estate,  the  risrht  rests  on  the 
husband. 

See  monographic  note  on  "Husband  and  Wife** 
appended  to  Cleland  v.  Watson,  10  Oratt  160. 


the  said  slaves,  and  a  slave  named  L#azer 
was  assigned  as  the  share  of  the  said  Cath- 
arine, together  with  ;f  21. 16.  8.  with  interest 
from  the  3d  day  of  November  1766. 

That  the  said  Edmund  Chambers  pos- 
sessed himself  of  the  said  slave  and  sold 
and  delivered  him  to  the  said  Charles  Sneed 
for  a  valuable  consideration  bona  fide 
paid. 

That  the  said  slave  was  afterwards  in 
1768  spirited  away  from  the  said  Charles 
Sneed  by  one  Jonathan  Willet,  who  to- 
gether with  the  said  Major  Chambers,  the 
eldest  son  of  the  said  Catharine,  sold  the 
said  slave  to  the  said  Robert  Drummond, 
who  knew  all  the  circumstances  of  the  said 
Charles  Sneed' s  purchase,  and  that  the  said 
Charles  Sneed  delayed  the  bringing  of  this 
suit  until  the  24th  day  of  September  1771, 
merely  to  wait  the  event  of  a  suit  depend- 
ing for  the  division  of  the  said  slaves.  The 
prayer  of  the  bill  is  for  the  restitution  of 
the  said  slave,  an  account  for  his  hire  and 
of  the  ;f21. 16.  8.  aforesaid. 

Robert  Drummond  answers. 

That  he  acknowledges  the  will  of  the  said 
William  Burton,  the  devises  therein,  the 
intermarriage  of  Catharine  with  Edmund 
Chambers,  her  death  before  her  mother,  the 
birth  of  Major  Chambers,  the  letters  of  ad- 
ministration by  Edmund  Chambers  on  the 
said  Catharine's  estate,  as  these  different 
facts  are  stated  in  the  bill. 

The  said  Drummond  denies  that  he  knew 
of  any  right  to  the  slaves  left  by  the 
493  said  Burton  being  ^vested  in  the  said 
Eklmund  but  in  the  right  of  the  said 
Major  his  son ;  and  asserts  that  by  a  par- 
tition under  a  decree  of  the  General  Court 
on  the  26th  day  of  February  1765  the  slave 
Lazer  was  allotted  to  the  said  Major  Cham- 
bers upon  his  paying  the  sum  of  >^26. 15.  10. 
with  interest  from  the  23d  day  of  Novem- 
ber 1766 ;  that  he  was  never  acquainted  with 
the  possession  of  the  said  slave  by  the 
complainant;  that  Edmund  Chambers  could 
not  avail  himself  of  the  aforesaid  decree, 
not  being  a  party  thereto,  nor  being  a 
child,  or  grand  child  of  Agness  West;  that 
he  purchased  the  slave  Lazer  of  Major 
Chambers  for  £4S,  bona  fide  paid  after  the 
partition  aforesaid  and  an  assignment  of 
the  rights  oft  he  children  of  the  said  Agness 
to  the  said  slave. 

Jonathan  Willet  answers. 

That  he  did  never  entice  the  said  slave 
Lazer  from  the  service  of  the  said  Charles 
Sneed,  and  disclaims  all  interest  in  the 
said  slave;  that  he  believes  that  Edmund 
Chambers  took  possession  of  the  said  slave 
as  father  of  his  son  Major  Chambers ;  that 
upon  complaint  of  ill  usage  the  County 
Court  of  Accomackj  as  the  said  J.  Willet 
believes,  put  the  said  Major  and  the  said 
slave  into  the  hands  of  John  West,  who 
hired  him  for  the  benefit  of  the  said  Major ; 
that  the  said  John  West  for  some  unknown 
cause  surrendered  the  said  slave  and  the 
said  Edmund  took  possession  of  him ;  that 
he  has  never  received  any  money  for  the 
hire  of  the  said  slave,  but  what  he  has  ac- 
counted for  to  Major  Chambers. 

Major  Chambers  answers,  admitting  the 
facts  as  to  William  Burton's  will,  the  death 
of  his  mother  Catharine  in  the  lifetime  of 
her  mother   and    husband ;  that    under  the 
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decree  aforesaid  the  said  slave  was  deliv- 
ered to  the  said  Jonathan  Willet  as  agent 
for  the  said  Major  Chambers.  That  the 
said  Major  Chambers  sold  the  said  slave  to 
the  said  Robert  Drummond;  that  he  never 
knew  the  said  slave  tg  have   been    in 

494  the  possession    of    the   said  *Sneed; 
that  he  never  seduced   the   said  slave 

from  him;  that  he  has  purchased  all  the 
rights  of  the  children  of  the  said  Agness 
West;  that  the  said  Drummond  purchased 
the  said  Major  Chambers  title  to  the  said 
slave  at  his  own  risque ;  that  the  said  Major 
knows  nothing  of  the  ;^21.  16.  8.  mentioned 
in  the  said  Sneed's  bill  and  has  received 
about  ;f  10.  for  the  hire  of  the  said  slave. 

The  exhibits  consist  of  the  will  of  Wil- 
liam Burton,  the  deed  of  Edmund  Cham- 
bers to  Charles  Sneed  bearing  date  the 
30th  day  of  January  1765,  and  passing 
the  said  slave;  the  proceedings  for  the 
partition  of  the  said  slaves  in  which  pro- 
ceedings Edmund  Chambers  is  no  party 
until  he  had  sold  to  Charles  Sneed  as  afore- 
said, sundry  depositions,  and  the  order  for 
administration  on  his  wife's  estate  in 
favor  of  the  said  Edmund  Chambers  on  the 
1st  of  May  1765. 

A  decree  was  made  in  favor  of  the  said 
Charles  Sneed  and  the  said  Drummond  ap- 
pealed therefrom. 

The  cause  came  on  to  be  heard  before  the 
High  Court  of  Chancery  on  Thursday  the 
22d  day  of  May  1783  who  adjourned  it  to 
the  Court  of  Appeals  on  account  of  difficulty. 

The  counsel  for  the  appellee.  Insisted 
on  the  following  points. 

1.  That  Edmund  Chambers  had  full  power 
to  sell  the  slave  Lazer,  as  husband  and 
administrator  of  his  wife. 

2.  That  he  actually  did  sell  the  slaves  to 
the  said  Charles  Sneed;  which  sale  they 
contended  was  good,  whether  the  said  Ed- 
mund was  considered  as  husband,  or  ad- 
ministrator. 

3.  That  the  partition  did  not  affect  the 
right  of  the  said  Charles  Sneed. 

The  certificate  of  the   Court  of  Appeals 
was  as  follows: 

495  ***The  Court   this  day    gave   their 
opinion,  that  the  decree  of  the  County 

Court  of  Accomack,  mentioned  in  the  tran- 
script of  the  record  in  this  cause,  pro- 
nounced the  27th  day  of  April  1779,  ought 
to  be  affirmed ;  which  opinion  is  ordered  to 
be  certified,  with  the  allowance  of  the  costs 
in  this  Court  (except  a  lawyers  fee,)  to  the 
High  Court  of  Chancery." 


Blane  v.   Sansum. 

[October  Term,  1800.] 
Debt— Declaration   Blank   at  to  Sums— Effect*— If  a 

declaration  in  debt  be  blank  as  to  the  sums,  tbe 
date  of  the  obllflratlon,  the  assignment  thereof  to 
the  plaintifif.  and  as  to  the  damages,  a  Judgment 
rendered  thereupon  Is  erroneous;  and  oaffht  to 
be  reversed,  and  the  suit  dismissed  with  the 
costs  of  both  courts. 


^Appellate   Practice  —  Reversal    of    Judgment.  —  In 

Janey  V.  Blake.  8  Lei  srh  92,  it  is  said:  "The  judgment. 
it  is  true,  is  erroneous,  not  only  In  retaining  the 
cause,  and  In  omittinsr  to  enter  such  judsrment  as  the 
county  court  should  have  entered,  which  it  ouffht 
to  have  done  upon  reversinjf  the  judfirment;  Darby 
V.  Henderson,  etc.,  3  Munf.  115;  Mantz  v.  Hendley,  2 
Hen.  &  Munf.  306;  Mane  v.  Sanaum,  2  Call  496:  1  Rev. 
Code,  ch.  (»,  S  flO.  p.  240,  but  it  is  also  erroneous  In 
reversing  the  judgment  of  the  county  court." 
See  monofirraphlc  note  on  "Appeals." 


Blane,  as  assignee  of  Toung,  brought 
suit  in  the  County  Court  against  Sansum. 
The  writ  is  in  debt,  for  one  hundred  and 
seven  pounds,  four  pence  sterling.  Dam- 
age ten  pounds  sterling.  The  declaration 
is  also  in  debt ;  but  is  blank  as  to  the  sum 
declared  for ;  as  to  the  date  of  the  bond ; 
as  to  the  assignment  to  the  plaintiff;  and 
as  to  the  damage.  The  defendant  having 
failed  to  appear  upon  the  return  of  the 
writ,  the  proper  proceedings  were  had,  and 
an  office  judgment  regularly  obtained.  The 
bond  (which  is  in  the  penalty  of  ;f215. 
sterling,  conditioned  for  payment  of  ;f  107. 
0.  43^.  sterling)  is  copied  into  the  record 
by  the  clerk. 

The  District  Court  granted  a  writ  of 
supersedeas  to  the  judgment,  and  reversed 
it  with  costs;  without  entering  a  nil  capiat 
per  billam.  Whereupon  Blane  appealed  to 
this  Court. 

Wickham  for  the  appellant.  As  the  sum 
is  right  in  the  writ,  it  is  sufficient  under 
the  act  of  Jeofails  which  says  that  the 
judgment  shall  not  be  arrested,  after 
verdict,  in  any  such  case.  Besides  the 
bond  is  part  of  the  proceedings,  and  cer- 
tainly contains  the.  true  sum. 

496  ^Randolph  contra.  There  was  no 
verdict  in  this  case,  but  a  mere  office 
judgment.  No  oyer  was  taken  of  the  bond ; 
which  therefore  is  no  part  of  the  proceed- 
ings. Consequently  the  defects  are  not 
cured  by  the  statute  of  Jeofails.  Reference 
to  the  writ  will  not  do;  for  that  does  not 
say  that  the  action  is  founded  on  a  bond. 
Cur.  adv.  vult, 

PENDLKTON,  President.  There  is  no 
error  in  the  judgment  of  the  District  Court 
as  far  as  they  went ;  but  they  should  have 
gone  further,  and  reversed  the  judgment 
of  the  County  Court,  and  dismissed  the 
suit  with  the  costs  of  both  Courts :  Which 
is  to  be  the  judgment  of  this  Court. 


Mackey  v.    Fuqua. 
[October  Term.  1800.] 

Supersedeas— Notice.— What  notice  of  a  writ  of 
supersedeas  is  sufficient,  when  the  defendant  Is 
not  found. 

The  writ  of  supersedeas  in  this  case  was 
returned  by  the  sheriff  a  copy  left;  and  the 
questions  were,  whether,  this  return  was 
sufficient  to  enable  the  plaintiff  to  proceed 
to  a  hearing?  or  whether  actual  service, 
on  the  defendant  was  necessary? 

Call  for  the  plaintiff.  Notice  to  the  de- 
fendant is  all  that  is  necessary ;  and  leav- 
ing a  copy  was  sufficient,  for  that  purpose. 

Randolph  contra.  The  same  notice  ought 
to  be  given,  as  is  required,  by  the  act  of 
Assembly,  in  other  cases.  That  is  to  say, 
it  ought  either  to  have  been  personal,  or 
left  with  some  white  person  above  the  age 
of  sixteen,  at  the  dwelling  house  of  the 
defendant. 

The    Court    took    time    to    consider,  and 
then  made  the  following  order. 
497  ♦^^The  Court  being  of  opinion,  that 

in  giving  notice  of  the  writ  awarded 
at  the  last  Court,  the  sheriff  ought  to  have 
pursued  the  mode  prescribed  by  the  act  of 
Assembly,  for  giving   notice  upon  replevy 
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bonds  and  other  lawful  occasions  (which 
does  not  appear  to  have  been  observed,  from 
his  geneial  return  of  a  copy  left.)  On  the 
motion  of  the  plaintiff,  by  his  counsel,  an- 
other writ  of  supersedeas  in  awarded  him, 
returnable  here  at  the  next  Court." 


Hepburn  v.  Lewis. 

[October  Term,  1800.] 

AppdlateCoart— JurtMllction.*— The  Court  of  Appeals 
cannot  take  cognizance  of  a  less  sum  than  £30. 

dene— Same. t—Qnere.  If  the  sum  demanded  by  the 
plaintiff  in  the  District  Court  be  more  than  £90., 
and  the  Terdict  find  less,  the  District  Court  can 
give  Judgment  for  the  amount  of  the  yerdict? 

The  question  made  at  the  bar  was, 
whether  as  the  writ  was  for  ;f 50. ,  the  Dis- 
trict Court  ought  not  to  have  given  judg- 
ment for  the  appellant,  although  the  sum 
found  by  the  vex^ict  was  less  than  ;^30. 

Against  the  non  suit  it  was  said,  that 
the  act  of  Assembly  was,  that  where  the 
plaintiff  shall  claim  ;^30.  or  upwards,  the 
court  shall  have  jurisdiction  ;  and  therefore 
as  more,  than  that  sum,  was  laid  in  the 
writ  and  declaration,  the  plaintiff  below 
was  entitled  to  judgment.  That  otherwise 
it  would  be  in  the  power  of  the  defendant, 
by  holding  up  his  discounts,  always  to 
nonsuit  the  plaintiff,  and  charge  him  with 
the  costs  of  suit ;  as  the  plaintiff  could  not 
possibly  know  the  discount  which  would  be 
claimed.  That  upon  this'  principle  the  old 
General  Court,  and  the  Courts  in  England, 
have  sustained  verdicts  for  sums,  below  the 

ordinary  jurisdiction  of  the  court. 
498  *Per.  Cur.  This  court  has  no  ju- 
risdiction of  the  appeal.  For  the  ap- 
pellant appeals  from  the  refusal  of  the 
District  Court,  to  enter  judgment,  for  the 
amount  of  the  verdict;  which  verdict  is  for 
less  money,  than  the  law  allows  appeals  to 
his  court  for ;  and  therefore,  as  the  very 
sum,  which  he  asks  this  court,  in  the  first 
instance,  to  give  him  judgment  for,  is  be- 
low our  jurisdiction,  the  appeal  must  be 
dismissed. 

Herbert  v.  Alexander. 

[October  Term,  1800.1 

Attorney  snd  Clieiit.$— What  agreement  of  an  attor- 
ney will  bind  his  client. 

^Appellate    Court— Jurl«Hction— Matter  In   Contro- 

vewy.— The  principal  case  is  cited  in  Rymer  v. 
Hawkins.  18  W.  Va.  316;  Lewis  y.  Lons*.  8  Munf.  146, 
155:  Cooper  y.  Saunders.  1  H.  &  M.  421 ;  Buckner  v. 
Metz.  77  Va.  124.  See  monographic  note  on  "Ap- 
peals." 

Iiw-asheld  in  Ckx)ke  y.  Piles,  2  Munf.  151.  citing 
tbe  principal  case,  that  where  a  complainant  is 
appellant  from  a  superior  court  of  chancery,  the 
coQrt  of  appeals  has  no  jurisdiction,  unless  the  sub- 
ject in  controversy  be  a  freehold  or  franchise,  or 
amonnt  to  one  hundred  and  fifty  dollars,  exclusive 
of  all  costs,  incident  to  the  original  judsrment,  or 
arising  from  injunction  or  appeals,  subsequent 
thereto. 

^S««e— Coats.— Wherever  an  appeal  is  dismissed  as 
improyidently  allowed,  or  a  supersedeas  quashed 
as  Improvidently  awarded,  the  court  has  always 
refused  to  give  costs  to  the  party  prevailing.  Ayres 
r.  Lewellin.  3  Leig^h  616.  citing  the  principal  case: 
Clarke  v.  Conn,  1  Munf.  160;  Lewis  v.  Long,  3  Munf. 
I9S:  Hutchinson  v.  Kellam.  3  Munf.  S03;  Skipwith  v. 
Yoang.  5Munf.  276:  Rootes  v.  Holliday,  4  Munf.  328: 
Miller  v.  Blannerhassett.  5  Munf.  197:  Thomson  v. 
Evans.  6  Munf.  397:  Ashby  v.  Kiger.  3  Rand.  166. 

^Attorney  and  Clleot— Rlffht  of  Attorney  to  Release 
Qlent's  lateresto.— The  principal  case  is  cited  In 
Gregory  v.  Marks.  1  Rand.  383,  for  the  quart:  Is  it 
Competent  for  an  attorney  to  waive  or  release  the 
interests  of  l)is  clients,  insisted  upon  in  their  answer. 
more  especially  of  a  feme  covert,  and  she  an  infant? 

See  generally,  monogrraphic  fiot«  on  "Attorney  and 


Alexander  brought  an  action  on  the  case 
against  Herbert  in  the  District  Court,  and 
declared,  that  whereas  sometime  in  the  year 
178  an  action  of  ejectment  was  instituted 
in  the  General  County  by  Charles  Alexander 
against  William  Bryan,  Benjamin  Vanpett 
and  Charles  Curtis  lessees  and  tenants  of 
the  said  Herbert;  and  whereas  the  said 
Herbert  employed  Edmund  Randolph  attor- 
ney at  law,  then  practicing  in  the  General 
Court,  to  defend  the  said  action  of  eject- 
ment on  behalf  of  himself  and  the  said 
tenants,  by  virtue  of  which  authority,  and 
with  the  consent  of  the  said  William  Her- 
bert, he  the  said  EMmund  Randolph  on  the 
day  of  178       then  and  there  agreed 

with  the  said  Charles  Alexander,  that  if 
judgment  should  be  rendered  in  fdvor  of 
the  plaintiff  in  the  said  ejectment,  it  should 
be  entered  against  the  said  William  Herbert 
and  Dennis  Ramsay  for  their  respective 
tenants,  and  averred  that  the  said  Bryan, 
Vanpett  and  Curtis  were  the  tenants  of 
Herbert,  and  that  judgment  was  rendered 
in  favor  of  the  plaintiffs  for  the  lands  and 
his  costs;  by  reason  whereof  Herbert 
499  became  liable  to  *pay  to  the  plaintiff 
the  costs :  and  being  so  liable  assumed 
upon  himself  and  promised  to  pay  Ac.  with 
an  averment  of  the  amount  of  the  costs. 

There  was  another  count  to  the  same 
effect.  The  defendant  plead  non  assumpsit ; 
and  the  plaintiff  took  issue. 

Upon  the  trial  of  the  cause  the  defendant 
filed  a  bill  of  exceptions,  to  the  Courts  opin- 
ion, stating,  that  the  plaintiff  offered  in 
evidence  a  copy  of  the  declaration  in  eject- 
ment, and  various  steps  in  the  cause  (set- 
ting them  forth;)  and  stating  also,  that 
the  plaintiff  proved  by  sundry  witnesses, 
that  Charles  Little  and  the  defendant  em- 
ployed Ekimund  Randolph  to  defend  the 
suit,  and  paid  the  costs;  and  that  Herbert, 
as  guardian  of  his  son  John  Herbert,  re- 
ceived some  rents  from  the  tenants,  and 
had  the  charge  of  some  slaves  on  the  land, 
and  claimed  the  said  land  as  guardian  of 
his  said  son ;  and  that  wood  was  cut  off  the 
land  and  carried  to  Herbert.  That  it  was 
also  proved  that  the  tenants  had  moved  off 
the  land  before  the  trial  of  the  ejectment; 
and  some  of  them  complained  that  they 
were  ihade  defendants.  That  the  plaintiff 
also  produced  a  writing  signed  by  Kdmund 
Randolph  attorney  employed  as  aforesaid, 
to  defend  said  suit  in  these  words: 

*^  Alexander  v.  Vanpett  Ac.  should  judg- 
ment be  rendered  in  favor  of  the  plaintiffs, 
it  shall  be  entered  v.  William  Herbert  and 
Dennis  Ramsay  for  their  respective  tenants. 

Edm.  Randolph." 

That  this  was  signed  previous  to  the  trial 
of  the  said  ejectment.  It  likewise  set  forth 
an  execution  against  the  tenants  for  the 
costs,  which  was  returned  no  effects.     That 


Client"  appended  to  Johnson  v.  Gibbons,  27  Gratt. 
632. 
Landlord  and  Tenant-  Right  of  Landlord  to  Defend.  — 

It  was  held  in  Hanks  v.  Price,  82  Gratt  107,  that  in 
an  action  of  ejectment,  brought  agrainst  the  i>erson 
in  possession,  the  landlord  of  such  person  may  come 
in  and  be  allowed  to  defend  the  action  under  sec.  fi. 
ch.  131,  Code  of  1873,  whether  the  actual  relation  of 
lessor  and  lessee  exists  between  them  or  not.  The 
court,  on  page  109  of  this  ckse,  said:  '*Id  Ilerbert  r. 
Alexandfr,  2  Call  498,  decided  long  anterior  to  our 
statute,  the  right  of  the  landlord  to  be  made  defend- 
ant was  fully  recognized  by  this  court" 
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the  defendant  prayed  the  opinion  of  the 
Court,  whether  the  said  writing  was  bind- 
ing on  the  defendant  William  Herbert? 
And  whether,  he  the  said  William  Herbert 
is  chargeable  with  the  costs  of  the  eject- 
ment under  the  foregoing  circumstances, 
in  this  action? 

500  *That    the   court    was   of   opinion, 
that  the  said  writing  was  binding  on 

the  said  William  Herbert,  as  being  ex- 
ecuted by  the  said  Edmund  Randolph,  in 
the  line  of  his  duty,  to  enable  the  x>arties 
interested  in  the  title  of  the  said  land  then 
in  question  to  have  a  fair  trial ;  although 
it  was  proved  that  the  said  William  Herbert 
the  defendant  was  not  present  at  the  time 
the  said  engagement  was  entered  into,  and 
it  was  not  proved  that  the  said  William 
Herbert  the  defendant  either  verbally,  or 
by  writing,  ever  authorized  the  said  Ed- 
mund Randolph  to  enter  into  such  engage- 
ment. 

It  appears  by  the  proceedings  in  the  eject- 
ment, as  If  the  declaration  (which  is  in  the 
name  of  Timothy  Goodtitle,  on  the  demise 
of  the  plaintiff  Charles  Alexander)  had  been 
originally  filled  up  against  Bryan,  Vanpett, 
Curtis  and  Railings  the  tenants  in  posses- 
sion. After  which  the  names  of  Li rtle  and 
Herbert  seem  to  have  been  inserted.  The 
tenants  names  those  of  Wronghead  the 
casual  ejector  of  Little  and  Herbert  then 
appear  to  have  been  erased,  and  the  names 
of  the  tenants  only  inserted.  Not  guilty  is 
put  at  the  foot  of  the  declaration ;  and  Mason 
added  for  the  plaintiff  and  Randolph  for 
the  defendant.  It  appears  to  have  been 
once  indorsed  Alexander  v.  Wronghead, 
Little  Ac.  but  the  words,  Wronghead,  Lit- 
tle Ac.  are  erased ;  and  the  words,  Bryan  & 
al.,  inserted.  On  the  24th  of  April  1783. 
The  suit  after  various  continuances  appears 
to  have  stood  in  the  name  of  Timothy 
Goodtitle  against  Francis  Wronghead ;  and 
upon  that  day,  Little  and  Herbert  were,  on 
their  motion,  made  defendants,  and  by  Ed- 
mund Randolph,  their  attorney,  plead  the 
general  issue  Ac.  In  October  1783,  the 
tenants,  with  the  consent  of  the  plaintiff, 
were  again  admitted  defendants,  in  the 
room  of  Little  and  Herbert ;  and  by  Ran- 
dolph their  attorney  plead  the  general  issue 
Ac. 

501  *The  jury  found  a  verdict,   and  the 
court  gave  judgment  for  the  plaintiff. 

From  which  judgment  Herbert  appealed  to 
this  court. 

Randolph  for  the  appellant.  The  dis- 
tinction is  between  an  act  collateral  to,  and 
one  which  is  directly  within  the  duty  of 
the  attorney.  3  Vin.  ab.  304.  The  last  is 
binding  on  the  client,  but  not  the  former; 
and  here  the  agreement  was  entirely  col- 
lateral. 

Call  contra.  The  agreement  was  not  col- 
lateral, but  directly  within  the  attorn ies 
duty;  and  if  a  rule  of  consolidation  had 
been  applied  for,  it  would  have  been 
granted,  as  all  the  suits  were  relative  to 
the  same  object,  and  depended  on  the  same 
title.  The  application  was  probably  dis- 
pensed with,  for  the  sake  of  convenience, 
amongst  the  counsel ;  and  therefore  it  ought 
to  be  obligatory  on  their  clients.  The  rec- 
ord clearly  proves,   that    he   was  Herbert's 


attorney;  and  therefore  had  authority  to 
consent  for  him. 

Cur.  adv.  vult. 

ROANE,  Judge.  The  decision  of  this 
case  turns  upon  the  power  of  the  attorney 
to  bind  the  appellant,  by  the  agreement 
stated  in  the  bill  of  exceptions. 

It  states,  that  a  declaration,  in  ejectment, 
was  served  upon  all  the  tenants  in  posses- 
sion ;  that,  in  April  1783,  Herbert  and  Little 
were  made  defendants,  on  their  motion; 
and  that,  in  October  1783,  the  tenants  were 
made  defendants,  with  consent  of  the 
plaintiff,  in  the  room  of  Little  and  Herbert. 

This  last  order  is  not  stated,  to  have  been 
made,  on  the  motion  of  the  tenants;  but, 
however  the  case  may  stand,  as  to  the  lia- 
bility of  the  defendants,  who  are  made  so, 
without  their  own  application,  this  order 
clearly  discharged  the  appellant  as  a  de- 
fendant. 

502  *The  tenants  in  possession  are    the 
proper,  if  not  the   natural  defendants 

to  an  ejectment ;  although  the  landlord  has 
a  right  to  be  made  a  defendant,  through 
fear  that  he  may  be  injured,  by  a  combina- 
tion between  the  plaintiff  and  his  tenant; 
but  he  may  waive  this  right,  or  having 
asserted  it,  he  may  relinquish  it,  by  consent 
of  the  plaintiff. 

The  question  then  is,  whether,  after  the 
order  of  October  1783,  the  attorney  was  the 
appellants  attorney,  so  as  to  subject  him  to 
costs  of  the  suit?  And  I  presume  he  was 
not.  He  was  the  attorney  of  the  then  de- 
fendants. The  direct  end  of  his  functions, 
as  such,  was  to  finish  the  suit,  between 
the  real  parties  to  it ;  and  it  was  certainly 
collateral  to  that  end,  to  bring  in  another 
person,  as  a  defendant;  and  subject  him  to 
costs,  who  had  t>een  discharged  by  consent 
of  the  plaintiff. 

The  authorities,  cited  by  the  appellants 
counsel,  shew,  that  the  powers  of  an  attor- 
ney do  not  extend  to  this  collateral  matter. 

The  bill  of  exceptions  states,  that  the  ap- 
pellant employed  Mr.  Randolph,  and  paid 
the  costs  of  the  tenants;  but  this  is  the 
mere  common  case  of  one  man  (perhaps 
ultimately  interested)  defending  a  suit  in 
behalf  of  another :  His  acting,  however, 
being  merely  voluntary ;  and  the  attorney, 
employed  by  him,  being  the  attorney  of  the 
party  to  the  suit,  and  not  his  attorney. 

It  is  stated,  in  the  bill  of  exceptions,  that 
the  defendants  had  moved  away,  before  the 
trial ;  but  it  is  not  stated,  that  this  removal 
had  taken  place  before  the  agreement, 
made,  by  the  attorney.  So  that  it  may  t>e, 
that  the  appellant,  who  had  been  discharged 
by  consent  of  the  plaintiff,  was  again  sub- 
jected, as  defendant;  when  the  real  defend- 
ants were  on  the  premises,  and  responsible 
persons. 

Upon  the  whole   case,    although    perhaps 

justice  would  be  promoted  and   circuity    of 

action    avoided    by   holding    the  appellant 

liable,    yet    it    cannot    be    done,    without 

infringing     the    principles    of    law, 

503  *and  establishing   a    dangerous    pre- 
cedent.    Therefore  I  think  the  judg- 
ment ought  to  be  reversed. 

FLEMING,  Judge.  If  the  agreement  was 
binding,  at  all,  the  plaintiff  should  have 
had  his  judgment  so  entered  up,  and  not 
have   put   the  appellant,  unnecessarily,  to 
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the  costs  of  another  suit,  about  it.  But  it 
certainly  would  be  an  extremely  dang^erous 
principle  to  lay  down,  that  the  ag^reement 
of  an  attorney,  in  a  suit  between  other 
persons,  should  bind  a  man  not  before  the 
court,  without  his  consent  or  knowledge.  I 
cannot  bring  my  mind  to  assent  to  such  a 
proposition.  Besides  it  appears,  to  me,  that 
the  plaintiff,  by  taking  his  judgment 
ag^ainst  the  tenants,  and  pursuing  them, 
with  an  execution,  waived  the  benefit  of 
the  promise,  if  it  ever  was  binding  upon 
the  defendant.  Upon  the  whole,  I  think  the 
judgment  is  erroneous,  and  ought  to  be 
reversed, 

CARRINGTON,  Judge.  Concurred,  that 
the  judgment  ought  to  be  reversed. 

LYONS,  Judge.  It  is  extremely  probable, 
that  the  attorney  was  authorized  by  the  de- 
fendant to  make  the  agreement;  but  as  no 
such  authority  specially  appears  of  record, 
the  question  is,  whether  the  agreement 
binds  the  defendant,  who  was  no  party  to 
the  suit? 

An  attorney  at  law  only  represents  the 
plaintiff  or  defendant  in  court,  to  do  such 
acts  as  the  plaintiff  or  defendant,  if  in 
court,  might  do.  himself;  but  he  has  no 
right  to  enter  into  private  or  executory 
contracts.  Such  a  dangerous  power  ought 
not  to  be  implied;  especially  against  a 
stranger  to  the  suit,  who  had  no  occasion 
for  an  attorney  to  represent  him  in  it.  For 
if  so,  he  might  subject  any  person  he 
pleased  (although  such  person  was  no  party 
to  the  suit)  to  payment  of  the  debt,  dam- 
ages and  costs :  Which  would  be  intolerable. 

I  am  therefore   of  opinion,    that   the  di- 
rection, given  by  the  District  Judge, 
504     was  wrong;    and   consequently  *that 
the  judgment  ought  to  be  reversed,  and 
a  new  trial  awarded. 

PENDLETON,  President.  It  appears  by 
tlie  record  that  the  Judge  directed  the  jury, 
on  the  motion  of  the  plaintiff,  that  Mr. 
Randolphs  agreement  was  binding  on  his 
client  Herbert,  as  being  within  the  line  of 
his  duty,  to  enable  the  parties  interested 
in  the  title  to  have  a  fair  trial ;  although  it 
was  proved  that  Herbert  was  not  present  at 
the  time,  and  it  was  not  proved  that  he 
ever,  verbally  or  by  writing,  authorized 
Mr.  Randolph  to  enter  into  such  engage- 
ment. 

And  the  question  is,  whether  this  was  a 
misdirection? 

For  although  I  am  satisfied,  that  the  jury 
might  fairly  have  presumed  Herbert's  con- 
sent either  previous  or  subsequent,  yet  since 
they  might  have  been  influenced  by  the 
direction,  if  that  was  wrong,  there  should 
be  a  new  trial. 

To  come  to  the  real  question,  it  is  neces- 
sary to  establish  some  positions,  which  ap- 
pear to  me  to  have  influence. 

1.  That  although  in  ejectments  tenants 
are  made  defendants,  and  in  subsequent 
suits  for  mesne  profits  are,  in  some  in- 
stances, considered  as  defendants,  yet  the 
landlord,  whose  title  is  controverted,  is  in 
fact  the  real  and  essential  party ;  and  ought 
in  justice  to  pay  the  costs  of  the  contest, 
if  they  fail. 

2.  Ejectments,  although  possessory  ac- 
tions, are  used  to  try  titles;  and  being 
compounded  of  Action,  the   proceedings  are 


more  under  the  power  of  the  Court  than  or- 
dinary cases ;  and  that  they  may,  pending 
the  suit,  judge  of  the  admission,  or  change 
of  defendants,  as  may  appear  necessary  to 
justice,  and  a  fair  trial ;  that,  but  for  this 
agreement,  Alexander  might,  in  1786,  have 
moved  that  Herbert  should  be  restored  as 
defendant,  shewing  that  he  was  deceived 
into  a  consent  to  change  him. 

505  *Thi8  answers  the  objection  for  want 
of  consideration;  since,  although  the 

promise  might  not  import  gain  to  the 
promissor,  yet  if  the  other  was  induced  by 
it,  to  waive  any  advantage  he  might  have 
had,  it  is  a  good  consideration. 

3.  That  the  agreement  was  not  unjust  or 
unreasonable.  It  was  Herbert's  title  that 
was  to  be  controverted ;  and  the  expense 
should  in  justice  fall  upon  him.  He  em- 
ploys Mr.  Randolph  to  defend  the  suit,  is 
entered  as  defendant,  and  although  others 
were  afterwards  entered  (probably  without 
their  consent,  for  it  is  proved  they  com- 
plained of  it, )  yet  it  appears  that  he  con- 
tinued to  act  as  the  real  defendant  by  paying 
their  costs  throughout ;  although  the  cause 
was  not  tried  'till  1793,  seven  years  after 
this  agreement.  Circumstances  of  impor- 
tant consideration,  in  this  liberal  action  on 
the  case. 

It  is  asked  why  the  judgment  was  not  en- 
tered against  the  defendant? 

I  can  assign  the  reason ; — It  might  pro- 
ceed from  inattention;  or  from  a  confidence 
in  the  honor  of  the  defendant;  which  might 
induce  the  plaintiff  to  suppose  that  it  was 
unnecessary.  However,  that  it  was  not 
done,  is  the  breach,  which  the  plaintiff 
complains  of. 

The  defendant  was  not  present,  and  no 
special  power  appears  to  have  been  given 
to  Mr.  Randolph  to  make  the  agreement : 
Which  comes  to  the  question,  whether  it  is 
binding  on  the  defendant,  as  a  client,  un- 
der his  general  authority? 

When  a  man  employs  an  attorney  to  de- 
fend a  suit,  he  confides  to  him  a  power  to 
judge  of,  and  pursue  the  modes  of  defence 
throughout,  and  is  bound  by  what  the  at- 
torney does  in  the  progress  of  that  suit,  so 
as  it  be  confined  to  fair  proceedings  and  not 
foreign  to  the  defence  of  the  suit ;  thus  the 
attornies  consent,  to  stand  to  an  arbitra- 
tion, will  bind  his  client.  1  Bac.  ab.  (new 
edit.)  292. 

506  *To  the   present    point,    a    case    in 
there    cited,    from    Salk.    86,    which 

seems  to  apply. 

In  that  case,  the  attorney  agreed  to  waive 
a  judgment  obtained  by  his  client,  for  want 
of  the  defendants  joining  issue,  on  a  repli- 
cation to  the  plea  of  the  statute  of  limita- 
tions, and  to  accept  the  issue.  On  a  motion 
to  compel  him  to  accept  it,  it  was  opposed, 
because  the  plea  was  a  hard  one,  and  the 
client  having  notice  of  the  advantage,  or- 
dered the  attorney  to  insist  upon  it.  The 
court  said  as  it  was  a  hard  plea,  they  would 
not  have  compelled  him,  if  he  had  not  con- 
sented to  waive  the  advantage;  but  now 
they  would  hold  him  to  his  consent:  And  as 
for  the  client,  he  was  bound  by  the  consent 
of  his  attorney,  and  they  could  take  no 
notice  of  him. 

Here  the  attorney  waived,  in  effect,  the 
change  of  others  as  defendants,  and  agreed 
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to  restore  Herbert  his  only  client,  and  the 
real  person  interested,  to  his  original  lia- 
bility. 

All  which  was  fair;  and  within  his  power, 
as  attorney.  Therefore  I  think  the  judg- 
ment should  be  affirmed.  But  as  a  majority 
of  the  court  are  of  a  different  opinion,  it 
must  be  reversed  with  costs. 

The  judgment  was  as  follows: 

*'The  court  is  of  opinion,  that  the  said 
judgment  is  erroneous  in  this,  that  the  said 
court  misdirected  the  jury,  respecting  the 
writing  in  the  bill  of  exceptions  stated  to 
have  been  signed  by  EMmund  Randolph: 
Therefore  it  is  considered  that  the  same  be 
reversed  &c.  And  it  is  ordered,  that  the 
jurors  verdict  be  set  aside,  and  that  a  new 
trial  be  had  in  the  cause." 


507  ♦Home  v.  Richards. 

[October  Term,  1800.] 

Appellate    Practice  —  fli  lis— When    Appellate    Court 
will    Not    Reverse  Decree   BstaMlshinff    Site.*  — 

Wbere  in  a  petition  for  a  mill  the  witnesses  are 
divided  whether  it  will  be  Injarious  or  not.  and 
the  County  Court  and  District  Court  both  decide 
that  it  will  not.  this  court  will  affirm  the  judgment 

PKNDLETON,  President.  Home  and 
Richards  was  thought  to  have  been  settled 
by  the  former  decision ;  but  the  party*  de- 
sired to  be  heard  on  evidence ;  and  the  only 
question  now  is,  whether  the  mill  is  inju- 
rious. The  witnesses  are  divided ;  and  the 
County  Court  and  District  Court  sitting  in 
the  neighbourhood  have  both  decided  that  it 
was  not.  The  judgment  of  the  District 
Court  must  therefore  be  aflBrmed. 

Judgment  Affirmed. 


Downman  &  al.  Exrs.  of  Downman  v. 
Downman  &al. 

[October  Term,  1800.] 

Porttacomiiifj:  Bonds— OMIsors— Estoppel,  t— in  a  mo- 
tion on  a  TorthcominfiT  bond,  the  defendant  not  al- 
lowed to  prove,  that  the  execution  issued  acrainst 
another  person  of  the  same  name  who  is  now 
dead. 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  upon  a  forthcoming  bond 
given  to  the  plaintiffs,  by  Rawleigh  Down- 
man,  George  Glascock  and  William  Down- 
man,  upon  an  execution  sued  out  by  the 
plaintiffs  against  Rawleigh  Downman  and 
George  Glascock.     The  motion   was   made 

*nills  and  Mllldams.— See  monocrraphic  note  on 
''Mills  and  MiUdams"  appended  to  Calhoun  v. 
Palmer.  8  Gratt.  88. 

Appellate  Practice— When  Decree  of  Lower  Court 
Will  Not  Be  Reversed.— In  Coleman  v.  Moody.  4  H.  & 
M.  18,  Judge  Roane  said:  "lam  of  opinion  that  the 
appellee  oug^ht  to  have  leave  to  raise  his  dam  ac- 
cordiniT  to  the  prayer  of  his  petition.  If,  however, 
the  testimony  were  doubtful.  I  should  certainly 
re.spect  the  concurrlnar  judfirments  of  the  county 
and  district  courts,  tribunals  sitting  in  the  nelsrh- 
bourhood.  as  was  done  by  this  court  in  the  case  of 
Hotne  r.  Richards,  2  (MlbOl.'^  See,  citinar  the  princi- 
pal case  on  this  subject.  Brucrh  v.  Shanks,  5  J^elgh 
603;  Leifirton  v.  Maury.  76  Va.  874.  See  also.  Atkinson 
V.  Ball,  6  Rand.  446;  monofirraphic  notion  "Appeals." 

tBonde—Obllgore— Estoppel.— In  Shaw  v.  McCul- 
lough,  3  W.  Va.  261,  it  Is  said:  "The  obligors  havlnsr 
voluntarily  executed  the  bond.  I  think  they  are 
precluded  and  estopped  from  all  inquiry  as  to  the 
refirularlty  and  validity  of  the  levy  of  the  execution 
upon  which  it  was  taken,  and  that  the  circuit  court 
did  not  err  in  rendering  the  judfirment  complained 
of.  Downman,  Ex' or  r.  Downman,  2  Call  426;  Carper 
and  Others  v.  McDowell.  5  Gratt.  213:  Cox  and  Others 
V.  Thomas's  Adm'x.  9  Gratt.  312;  Cecil  v.  Early  and 
Others.  10 Gratt.  198;  1  Greenl.  Ev.  i%  22,  26:  4  Kent 
261,  note.''  See  monogrraphic  note  on  "Bonds"  ap- 
pended to  Ward  v.  Churn,  18  Gratt.  801. 


against  Rawleigh  Downman,  George  Glas- 
cock and  William  Downman. 

Upon  the  trial  of  the  motion,  the  defend- 
ant George  Glascock  filed  a  bill  of  excep- 
tions stating,  that  he  moved  the  Court  to 
admit  evidence  to  establish,  that  the  origi- 
nal judgment  was  obtained  against  Raw- 
leigh Downman  and  George  Glascock 
deceased,  (and  not  the  present  de- 
508  fend  ant)  *who  was  bail  for  the  ap- 
pearance of  the  said  Downman  at  the 
suit  of  the  plaintiffs,  and  that  the  execution 
was  levied  on  the  property  of  George  Glas- 
cock, the  present  defendant,  and  not  the 
property  of  George  Glascock  deceased:  To 
which  the  plaintiffs  counsel  objected;  and 
that  the  Court  sustained  the  objection.'* 

The  District  Court  gave  judgment  for  the 
plaintiffs  against  all  the  defendants;  and 
thereupon  Glascock  appealed  to  this  Court. 

Per  Cur.  Affirm  the  judgment  of  the 
District  Court. 

Judgment  Affirmed. 


Alexander  v.  Herbert. 

[October  Term,  1800.] 

EJectmeat  — Judirnent  — When  Trespass  May  Be 
Brought*— After  judarment  for  the  plaintiff  in 
ejectment,  trespass  does  not  lie  against  one.  who 
was  no  party  to  the  suit,  without  provlns^  an 
actual  trespass. 

Alexander  brought  trespass  quare  clausum 
fregit  against  Herbert,  in  the  District 
Court.  The  defendant  pleaded  not  guilty ; 
and  the  act  of  limitations.     Issue. 

Upon  the  trial  of  the  cause,   the  plaintiff 
filed  a  bill  of  exceptions  stating,   that    the 
defendant  offered  in  evidence  a  case  agreed 
or  special  verdict,  in  a  suit  between  Charles 
Alexander  plaintiff,  and  Vanpett   &c.   ten- 
ants   of   Carlyle    defendants,    relative  to  a 
tract  of  land,    (setting   it   forth,)    together 
with  the   judgment   of   the  General  Court, 
and    Court   of  Appeals  thereupon.     Also  a 
copy  of  a  consent  rule  in  the  General  Court, 
that    the    suit    of   Goodtitle   v.    Bryan  and 
others,  t  should  await  the  decision    of   the 
other.     Likewise  a  copy  of  the  proceedings 
in  the  suit  of  Goodtitle  v.  Bryan  and 
509      "^others ;  and  of  the  agreement  of  BJd- 
mund  Randolph,  t    That  in  case  judg- 
ment should  be  rendered  for  the  plaintiff,  it 
should    be    rendered    against   Herbert   and 
Ramsay  for  their  respective  tenants.     That 
the  plaintiff   also    proved,    by    parol    testi- 
mony,   that    Randolph    was    employed    by 
Little  for  himself   and   Herbert,    to  defend 
the  titles  as  well  of   such    of   the    said   de- 
fendants   in    the    said    ejectments   as  were 
tenants  to  Carlisle  Fairfax  Whiting,  an  in- 
fant, whose  guardian  Little  was,  as  of  such 
of  them  as  were  tenants   to   John    Herbert 
an     infant,    whose    father    and     guardian 
the  defendant  William  Herbert  was.     That 
the  defendant  objected,    to   all    which    evi- 
dence, and  the  court  were  of  opinion,  that 
it  ought  not  to  be  admitted. 

There  was  a  verdict  and  judgment  for  the 
defendant,  and  from  that  judgment  Alex- 
ander appealed  to  this  Court. 

Call  for  the  appellant.     If  there  be  judg-  ^ 
ment  against  the   casual   ejector,    trespass  ' 

♦The    principal  case  is  cited   in  Hutchinson   v. 
Kellam,3Munf.  211. 
tVid.  Ante  49& 
tAnte  499. 
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lies  against  the  owner,  although  not  named 
in  the  record  of  the  judgment  against  the 
casual  ejector.  2  Wils.  115:  and  this  is 
substantially  the  same  thing,  as  the  record 
shews,  that  Herbert  was  really  the  true  de- 
fendant; and  perhaps  this  evidence  was 
only  intended  as  an  inducement  to  the  proof 
of  the  trespass,  as  the  bill  of  the  exceptions 
does  not  state  the  whole  evidence. 

Randolph  contra.  There  is  nothing  to 
shew,  that  any  trespass  was  committed ; 
and  if  it  was  intended  as  inducement  only, 
the  other  side  should  have  shewn  it.  Her- 
bert was  no  party  to  the  suit.  For  the 
agreement  of  the  attorney  was  not  applica- 
ble to  the  case ;  and  therefore  the  whole 
evidence  was  irrelevant,  and  properly  re- 
jected. 

Cur.  adv.  vult. 

PENDLETON,  President,  There  is  some 
difference  amongst  the  Judges  in 
510  their  reason,  but  *they  all  unani- 
mously agree  that  the  judgment  should 
be  affirmed. 

Branch  &  aL  v.  The  Commonwealth. 

[October  Term,  180a] 
Sheriffs  BomU— Taken  under  Expired  Statute— Effect 

&sto5nreties.«— Bond  slvenby  a  sheriff,  throasrh 
mistake,  for  the  taxes  imposed  under  an  expired 
law.  will  not  bind  the  securities,  for  those  of  the 
trae  year. 

Sane -5eme— Remedy  of  C<Mnmonwealth.— But  the 
commonwealth's  remedy  is  by  action  as^ainst  the 
sberifif. 

Sane  —  Paynent  —  Qwere.  —  If  a  sheriff's  bond  di- 
rected to  be  paid  to  the  treasurer;  is  irood,  if  made 
payable  to  the  Governor? 

5caic— Sane- Sane.— Also,  if  the  sum  dne  from  the 
sheriff  was  payable  in  facilities,  the  jury  may 
not  consider  the  value  of  the  certificates,  at 
tb«  time  they  ousrht  to  have  been  paid?  and 
whether  to  allow  the  15  per  cent  fflven  on  motion, 
or  may  not  juds^e  they  are  bound  of  the  real 
damasre? 

The  plaintiffs  became  security  for  one 
Benjamin  Branch,  sheriff  of  the  county  of 
Chesterfield,  in  a  bond  in  the  following 
words: 

**Know  all  men  by  these  presents,  that 
we  Benjamin  Branch  sen.  Benjamin  Branch 
jr.  and  Edward  Branch  are  held  and  firmly 
bound  unto  Benjamin  Harrison  Ksqr.  Gov- 
ernor of  this  Commonwealth,  in  the  sum  of 
ten  thousand  pounds  current  money  of  Vir- 
ginia, to  be  paid  to  the  said  Benjamin  Har- 
rison Bsqr. ,  or  to  his  successor  or  successors 
for  the  use  of  the  said  Commonwealth  to  the 
payment  whereof,  well  and  truly  to  be 
mtde,  we  bind  ourselves  jointly  and  sever- 
ally our  joint  and  several  heirs,  executors 
and  administrators,  jointly  and  severally, 
firmly  by  these  presents,  sealed  with  our 
seals  and  dated  this  5th  day  of  November 
1784. 

'The  condition  of  the  above  obligation  is 
such,  that  if  the  said  Benjamin  Branch 
sen.  Gent,  sheriff  of  the  county  of  Chester- 
field do  and  shall,  truly  and  faithfully  col- 
lect, pay  and  account  for  all  taxes,  imposed 
in  his  said  county,  by  virtue  of  an  act  of 
Assembly  entitled  an  act  for  calling  in, 
and  redeeming  certain  certificates,  then 
the  above  obligation  to  be  void  otherwise 
to  remain   in    full  force  and  virtue."     On 

•Sheriffs  Boode.— See  principal  case  cited  in  Cragr- 
hillv.  Pa^e,  2  H.  &  M.  4S6,  457;  Winslow  r.Ck)m..2 
H-  &  M.  4M,  466:  Monteith  v.  Com.,  15  Oratt.  186: 
Uibson  V.  Beckham,  16  Oratt.  390.  See  monos^raphlc 
noU  on  ''Official  Bonds"  appended  to  Sanffster  v. 
Com..  17  Gratt.  lU. 


this  bond  suit  was  brought  in  the   name  of 
Edmund  Randolph  Governor  and  suc- 

511  cessor   of   Patrick  *Henry    who    was 
successor    of   Benjamin   Harrison    in 

the  General  Court  in  March  1787,  for 
the  use  of  the  Commonwealth  against  the 
plaintiffs  only  without  the  principal.  The 
declaration  set  *  out  the  condition,  and 
charged  the  breach  in  the  words  of  the  con- 
dition. In  June  term  1797  the  securities 
(who  alone  were  sued)  pleaded  conditions 
performed,  on  which  plea  the  Attorney 
General  took  issue.  The  jury  found  a  ver- 
dict for  ;f  3193.  19.  7. ;  and  the  General  Court 
gave  judgment,  for  the  same,  with  costs: 
To  which  judgment  Branch  obtained  a  writ 
of  supersedeas  from  this  Court. 

PENDLETON,  President.  A.  suit  is 
brought  in  the  General  Court,  by  Edmund 
Randolph,  as  Governor  and  successor  to 
Benjamin  Harrison,  on  a  bond  entered  into 
by  Benjamin  Branch,  as  sheriff  of  the 
county  of  Chesterfield,  with  the  defendants 
as  his  sureties,  dated  November  5th  1784 
and  payable  to  Mr.  Harrison,  as  Governor, 
and  his  successors,  for  the  use  of  the  Com- 
monwealth. 

The  declaration  states  the  bond  and  con- 
dition, which  is,  that  the  sheriff  **8hall 
faithfully  collect,  account  for  and  pay  the 
taxes  imposed  in  his  county,  by  virtue  of 
an  act  of  Assembly  entitled  An  act  for 
calling  in  and  redeeming  certain  certifi- 
cates;" and  the  breach  assigned  is,  that  he 
had  not  collected,  accounted  for  and  paid 
the  taxes  imposed  in  his  county,  by  virtue 
of  that  act. 

On  the  plea  of  conditions  performed,  and 
a  general  replication,  the  jury  find,  that 
Edward  Branch  senr.  had  not  performed 
the  condition  of  the  bond,  in  the  declara- 
tion mentioned,  but  had  broken  the  same, 
as  in  the  declaration  is  assigned ;  and  they 
assess  the  damages  to  ;f3193.  19.  7.  For 
which  a  judgment  is  entered ;  and  to  that 
judgment,  the  writ  of  supersedeas  has  been 
awarded. 

In    the    record    there   is    an   account,    in 

which  the  securities   are   made   debtors    to 

the  Commonwealth   for   the  amount  of  the 

certificate    tax    of   1785;  and   after  giving 

credit  for  commissions  and  payments 

512  into  *the  treasury,  a  balance  is  stated 
of  ;f2777.  7.  6.  on  which    15   per  cent 

damages  are  charged,  and  ;f  50.  added,  with- 
out mentioning  for  what ;  making  together 
the  before  mentioned  sum  of  ;f3193.  19.  7., 
the  amount  of  the  verdict. 

The  first  objection  made  to  this  judgment 
is,  that  the  bond  is  payable  to  the  Governor 
instead  of  the  Treasurer ;  to  whom  the  act 
of  Assemblv  directed  the  bond  to  be  made 
payable:  This  objection,  with  its  conse- 
quences, the  Court  thought  it  unnecessary 
to  consider;  since  a  more  material  objection 
to  the  bond  occurs,  and  which  was  the 
ground  for  awarding  the  supersedeas. 

The  title  of  the  act,  referred  to  in  the 
condition  is.  An  act  for  calling  in  and  re* 
deeming  certain  certificates.  And  the  only 
act,  we  find  with  that  title,  passed  in  May 
1782:  Which  imposed  taxes  to  be  collected 
in  1783  only;  and  was  not  a  continuing  tax. 
In  May  1784,  an  act  passed,  entitled,  An 
act  to  revive  and  amend  an  act  entitled  an 
act  for  calling   in    and    redeeming    certain 
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certificates,  reciting^  in  the  preamble,  that 
certificates  remained  outstanding,  and  it 
was  necessary  to  revive  and  amend  that 
act,  but  without  reference  to,  or  other  men- 
tion of  that  act,  in  the  enacting  part,  the 
Legislature  proceed  to  impose  taxes  for  the 
purpose  payable  annually  on  the  first  day 
of  January ;  and  the  Courts  are  directed  to 
take  bonds,  yearly,  of  the  sheriffs,  in 
;^0,000.  penalty,  payable  to  the  Treasurer 
for  the  use  of  the  Commonwealth ;  with 
condition  for  the  faithful  collection,  ac- 
counting for,  and  payment  of  the  taxes 
thereby  imposed,  according  to  the  act  for 
establishing  a  permanent  revenue;  subject 
to  the  regulations,  allowances  and  penalties 
of  that  act ;  which  passed  in  the  year  1782. 

It  was  under  the  new  act,  that  the  present 
bond  should  have  been  taken,  for  the  col- 
lection of  1785 :  But  by  mistake,  we  suppose, 
it  applies  to  the  act  of  1782,  for  the  collec- 
tion of  the  taxes  in  1783;  which  Branch 
the  sheriff  had  nothing  to  do  with. 
513  *The  securities  therefore  are  not 
bound  for  his.  collection  in  1785;  and 
the  present  suit  cannot  be  supported  against 
them  on  this  bond :  But  the  remedy  of  the 
Commonwealth  is  against  the  sheriff  (or 
rather  his  estate,  a$  it  seems  he  is  dead,) 
for  the  amount  of  the  taxes  received.  On 
this  ground  the  judgment  is  wholly  re- 
versed: Which  renders  a  consideration  of 
the  other,  objections  unnecessary. 

On  the  trial  in  a  new  suit,  two  objections 
occur,  as  worthy  of  consideration.  The  first 
is,  as  the  taxes  were  payable  in  facilities, 
and  the  sheriffs  by  subsequent  laws  are  al- 
lowed to  discharge  their  arrears  by  such, 
whether  the  jury  may  not  properly  enquire, 
if  the  facilities  were  at  the  time,  of  equal 
value  with  specie,  and  adjust  their  damages 
accordingly?  The  2d  is,  whether  they  are 
bound  to  charge  the  sheriff  with  15  per  cent 
given  by  law  upon  motion,  or  may  not, 
unbound  by  that  law,  judge  for  the  dam- 
ages, which  he  ought  to  pay  for  his  default? 
However  these  points  are  just  hinted  for 
consideration,  without  the  courts  meaning 
to  give  any  influential  opinion,  either  way, 
upon  the  subjects. 
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Martin  iind  Jones  Executors  of 
Fairfax  v.  Stover. 

Practlce—Dlrectlaff  Verdict  •—The  court  cannot  be 
called  on,  to  Instruct  the  jury  to  find  a  verdict  for 
the  defendants  ;  althong-h  some  of  the  evidence  is 
written  testimony. 

This  was  an  appeal  from  a  judgment  of 
the  District  Court,  affirming  a  judgment  of 
the  County  Court.  Where  Stover  brought 
an  action  on  the  case  against  the  executors 
of  Fairfax,  and  declared  for  money  had  and 
received  by  the  defendants  to  the  plaintiffs 
use.  Pleas  non  assumpsit,  and  non  as- 
sumpsit within  five  years.  After  which 
the  record  goes  on  in  these  words,  which 
plea  the  plaintiff  by  his  attorney  joined. 
A  jury  was  sworn  to  try  the  issue  joined. 
Who  found  that  the  defendants  did  assume, 

•Evidence— Weight— Province  of  Jury.— On  this  sub- 
ject the  principal  case  is  cited  In  Brooke  v.  Young-, 
8  Rand.  114  :  fo&t-note  to  Bogle  ▼.  Sullivan t,  1  Call  561, 
also,  In  Fitzhugh  v.  Fitzhugh,  11  Gratt  307. 


in  manner  and  form  &c.  that  the  said  as- 
sumption was  made  within  five  years  Ac. 
and  they  assessed  damages  to  956  dollars  66 
cents.  For  which  the  Court  gave  judgment, 
to  be  levied  of  the  goods  and  chattels  of 
IfOrd  Fairfax  at  the  time  of  his  death  &c. 
Si  non  then  the  costs  &c. 

The  defendants  upon  the  trial  of  the  cause 
filed  a  bill  of  exceptions,  which  stated, 
515  that  the  plaintiff  'offered,  in  evidence, 
a  decree  of  the  High  Court  of  Chan- 
cery on  the  8th  day  of  May  1786,  between 
the  representatives  of  Joist  Hite,  Robert 
Green,  William  Duff  and  Robert  M'Coy 
plaintiffs  and  the  executors  and  the  heir  at 
law  of  Liord  Fairfax  and  others  defendants; 
which  decree  is  set  forth  in  haec  verba,  and 
directs  that  the  heir  and  devisee  of  Lord 
Fairfax  should  convey  certain  lands,  con- 
tained in  the  memorial  of  Thomas  Marshall 
and  others,  reserving  to  all  persons  (except 
the  heirs,  devisees  and  executors  of  I#ord 
Fairfax)  any  claim,  which  they  may  have 
in  the  said  lands.  The  defendants  to  have 
liberty  of  finishing,  gathering,  and  car- 
rying off,  the  then  growing  crops.  That 
the  plaintiff  should  have  an  account  against 
the  estate  of  Lord  Fairfax,  for  the  profits 
of  the  said  lands,  from  the  first  day  of  Jan- 
uary 1750,  allowing  for  lasting  improve- 
ments, composition  money  and  qnitrents 
(which  account  was  ordered  to  be  made  be- 
fore James  Pendleton  and  others;)  and 
that  the  plaintiffs  ought  to  be  at  liberty  to  re- 
sort to  the  Court,  at  any  time  before  the 
final  decree,  for  any  damages,  which  they 
might  make  it  appear,  they  had  sustained, 
in  the  loss  of  any  other  surveys,  not  then 
carried  into  effect. 

Also  a  paper  purporting  to  be  extracts, 
from  the  report  of  James  Pendleton  &c. 
which  states,  first,  the  improvements  on 
the  plaintiffs  lot  of  38  acres,  third  rate 
high  land,  with  the  exceptions  thereto. 
2dly  another  statement,  between  others  of 
the  claimants  and  the  executors  of  Lord 
Fairfax  under  the  decree  aforesaid  with  the 
exceptions  thereto. 

Also  another  decree  of  the  High  Court  of 
Chancery  November  19th  1787,  between  the 
representatives  of  Joist  Hite  deceased  and 
others  plaintiffs,  and  the  heir  at  law  and 
executors,  or  other  legal  representatives, 
of  Thomas  Lord  Fairfax  deceased  and 
others ;  which  after  stating  that  the  decree 
of  the  Court  of  Appeals  had  reserved, 
51.6  *to  Lord,  Fairfax's  executors,  tne 
right  of  shewing,  that  his  estate  was 
not  liable  for  the  profits,  decides  that  point 
against  them,  giving  liberty  to  except  to 
the  items  of  account.  It  then  states,  that 
the  parties  consented  to  suspend  the  con- 
sideration of  the  account,  so  far  as  related 
to  profits  arising  from  lands,  concerning 
which  claims  had  been  filed  founded  upon 
the  titles  derived  from  the  plaintiffs  or  their 
ancestors,  until  those  claims  should  be  dis- 
cussed; and  Lord  Fairfax's  executors 
waived  their  exceptions  in  the  case  of  Hol- 
man's  orphan  from  the  3  to  the  8  inclusive, 
and  all  of  a  similar  nature  in  other  cases. 
Refuses  interest  on  the  profits:  and  pro- 
vides for  payment  of  the  costs. 

Also  another  decree  of  the  High  Court  of 
Chancery  between  John  Hite,  Isaac  Hite 
and  others  plaintiffs,  and  the  executors  and 
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heir  at  law,  or  other  legal  representatives 
of  Lord  Fairfax  defendants,  dated  May  8th 
1786;  which  dismisses  the  bill  of  Soloman 
Huddle  and  others  (of  whom  the  plaintiff 
is  one)  for  the  narrow  passage  land ;  which 
they  claimed  under  the  decree  of  the  8th  of 
May  1786  aforesaid. 

Also  the  deposition  of  Isaac  Hite,  that  he 
was  present  at  a  meeting  at  Woodstock, 
after  the  commissioners  report  aforesaid 
in  the  snit  between  Isaac  Hite  the  father  of 
the  deponent,  and  one  of  the  claimants, 
tinder  Joist  Hite  of  the  narrow  passage 
land.  When  there  was  a  conversation  rela- 
tive to  a  compromise,  concerning  the  rents 
and  profits,  mentioned  in  the  decree.  That 
the  said  Isaac  proposed  to  the  defendant 
Jones,  that  the  persons  entitled  under  the 
decree  would  take  ;f8000. ;  which  Jones  re- 
fusing, a  lesser  sum  was  agreed  on  by  said 
Isaac;  who,  afterwards  met  Jones  at  the 
house  of  the  defendant  Martin ;  where  Isaac 
proposed,  that  the  claimants  would  take 
;£7000. :  To  which  Martin  agreed ;  and  the 
money  was  paid  to  Isaac  and  the  other  per- 
sons interested ;  whereupon  all  claims 

517  to  profits  under  the  *decree   were   re- 
leased by  the  said  Isaac  Hite  and  the 

other  claimants.  That  the  deponent  doth 
not  believe  that  his  father  would  have  con- 
sented to  take  jf'yoOO.,  had  he  not  sup- 
posed that  the  defendants  were  entitled  to 
a  credit,  for  improvements. 

Also  the  deposition  of  Utrich  Keener, 
that,  being  interested  in  the  decrees,  he 
asked  the  defendant  Jones  what  he  should 
do?  who  referred  him  to  George  Nicholas. 
That  at  another  time  he  asked  Jones,  if  he 
should  petition  the  Assembly  respecting  the 
land?  That  Jones,  afterwards,  drew  the 
heads  of  a  petition,  and  delivered  them  to 
the  deponent. 

''That  there  being  no  other  evidence, 
the  defendants  moved  the  Court  to  instruct 
the  jury  to  find  for  the  defendants,  the 
said  testimony  being  illegal  and  insuffi- 
cient, and  therefore  not  entitling  the  plain- 
tiff to  his  action  against  the  defendants; 
which  the  Court  refused  to  do,  and  the  jury 
therefore  acted  on  the  said  testimony  with- 
out." 

Call  for  the  appellant.  There  is  no  issue 
joined  upon  the  plea  of  the  statute  of  limi- 
tations; for  there  is  no  replication  denying 
any  of  the  allegations  contained  in  it. 

Neither  is  the  declaration  maintained  by 
the  evidence.  For  the  count  is  for  money 
had  and  received,  and  there  is  no  testimony 
tending  to  shew,  that  any  money  was  re- 
ceived by  the  defendants :  Whose  promise, 
for  the  debt  of  their  testator,  would  not 
bind,  unless  it  had  been  reduced  into  writ- 
ing, according  to  the  directions  of  the  act 
of  Assembly,  concerning  frauds  and  per- 
juries. 

But  the  plaintiff  ought   not  to  have  been 

permitted  to  recover  on   this    declaration ; 

because   it    was   too  general,   and  gave  no 

notice  to  the  defendant   of  the   nature    of 

the  dispute.     2  Wash.  172. 

518  *npon  these  grounds  the  court  be- 
low would  have  done  right,  in  in- 
structing the  jury,  that  they  should  find  for 
the  defendants ;  for  the  plaintiffs  claim  be- 
ing supported  by  records,  it  was  the  prov- 
ince of  the  court,  and  not  of  the   jury,    to 


decide  upon  them.  For  wherever  matter  of 
law,  or  the  construction  of  written  testi- 
mony, occurs,  it  belongs  to  the  court  to 
consider  it.  1  Term.  Rep.  180 ;  Calvert  v. 
Bowdoin*in  this  court,  1  Wash.  220;  Syme 
V.  Butler  executor  of  Aylettt  in  this  court. 

Wickham  contra.  The  doctrine,  last  con- 
tended for,  is  expressly  contrary  to  that 
laid  down  in  Keel  &  Roberts  v.  Herbert,  1 
Wash.  203,  and  Wroe  v.  Washington,  1 
Wash.  357,  as  well  as  to  what  was  laid  in 
the  very  case  of  Finch  v.  Thweat,  cited  on 
the  other  side.  All  which  expressly  state, 
that  the  court  cannot  instruct  the  jury,  to 
find  a  verdict  for  one  of  the  parties.  Which 
is  consistent  with  the  decision  in  Calvert 
V.  Bowdoin ;  for,  in  that  case,  the  court 
below  aflBrmed,  to  the  jury,  that  the  evidence 
was  sufficient  to  maintain  the  action ;  and 
this  court  reversed  the  judgment. 

Besides  the  court  has  often  decided,  that 
a  bill  of  exceptions  cannot  be  considered  as 
a  demurrer  to  evidence ;  and  the  argument 
of  the  appellants  counsel  only  amounts  to 
an  attempt  of  that  kind :  For,  if  his  ob- 
jections were  well  founded,  they  ought  to 
have  been  brought  on,  by  demurrer  to  evi- 
dence, and  not  by  a  bill  of  exceptions. 

But  there  is  no  ground  for  the  objections ; 
because  the  improvements  made  by  the 
plaintiff,  were  allowed  the  executors  of 
Lord  Fairfax  in  the  account,  between  them 
and  the  Hites ;  and  therefore  it  was  so  much 
money  received  by  them  to  the  plaintiffs 
use.  As  to  the  exception  relative  to  the 
issue,  it  is,  at  most,  but  a  mere  mis- 
joinder. 
519  *Call  in  reply.  In  Calvert  v.  Bow- 
doin, the  court,  not  only  declared,  that 
the  court  below  was  wrong  in  affirming  to 
the  plaintiff  that  the  evidence  was  sufficient, 
but  they  went  on  to  non-suit  the  plaintiff; 
and,  therefore,  decided  on  the  competency 
of  the  evidence.  Which  being  written,  in 
that  case,  as  well  as  in  this,  that  case 
proves,  that  the  court,  and  not  the  jury, 
should  decide  the  matter  of  law.  In  that 
respect  the  present  case  differs  from  those 
relied  on,  upon  the  other  side.  In  those 
the  evidence  was  parol ;  but  in  this  there  was 
a  construction  of  papers.  The  declaration 
was  too  general,  and  gave  no  notice  to  the 
defendants.  Besides  it  should  have  been 
for  money  laid  out  and  expended,  and  not 
for  money  had  and  received  to  the  plaintiffs 
use. 

Cur.  adv.  vult. 

LYONS,  Judge.  Delivered  the  resolu- 
tion of  the  court,  that  the  judgment  of  the 
District  Court  should  be  affirmed ;  that  there 
was,  perhaps,  an  error  in  the  courts  enter- 
ing the  judgment  de  bonis  testatoris;  but, 
as  it  was  for  the  benefit  of  the  appellant, 
and  the  other  side  was  not  dissatisfied,  that 
the  appellant   had   no  cause   to   complain. 

Judgment  Affirmed. 
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*Morris  and  Wife  v.  Owen  and 
Wife  and  Edwards  et  e  Contra. 


[April  Term.  1801.] 

Power  of  Appolntiiieiit—**Chlldren/'— Testator  devises 

slaves  and  personal  estate  to  bis  wife,  durinsr 
widowhood,  and  then  to  be  divided,  at  her  discre- 
tion amoncrst  his  children.    The  wife  crave  one  of 


•In  1791  M.  S.  Reports, 
tl  Call's  Rep.  106. 
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the  slaves,  in  1774.  to  one  of  his  children,  by  parol 
firift:  It  was  a  srood  execution  of  the  power  as  to 

Same— Same -'^Qrandchlldren.'**— The  wife  could  not 
under  the  power  appoint  to  the  testators  srrand- 
chlldren: 

Same— Same -Statute    of    Dl5trlbutlona.t  —  And    the 

part  of  the  property  which  was  ineffectually 
appointed,  or  not  appointed  at  all,  remained  as 
part  of  the  residuary  estate  of  the  testator  undis- 
posed of  by  his  will;  and  ouffht  to  be  divided 
amouffst  his  children,  according  to  the  statute  of 
distributions. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery.  Where  Richard 
Brown  Owen  and  Susanna  his  wife,  and 
John  Kdwards,  brought  a  suit  against 
Henry  Morris  and  his  wife,  Mason,  who 
was  a  daughter  of  Heqry  Simmons  de- 
ceased; and  against  the  grand  children  of 
the  said  Henry  Simmons  deceased. 

The  bill  states,  that  Henry  Simmons  by 
his  last  will  devised,  as  follows,  *^Item  I 
leave  to  my  dear  and  well  beloved  wife 
Susanna,  during  her  widowhood,  the  plan- 
tation whereon  I  now  live,  with  the  lands 
below  the  school  house  branch ;  together 
with  the  negro  slaves  here  mentioned, 
Moses,  Cupid,  Sam,  Jemmy,  David,  Phillis 
Phoebe,  Palunce,  Isaac,  Jacob,  Amy  with 
their     future     increase;    likewise     all    my 

*Power  of  Appointment  —  **Chlldren"  —  **arandchil- 

dren."— The  principal  case  is  cited  with  approval  in 
Hood  V.  Haden,  92  Va.  505.  for  the  proposition  that  a 
power  to  appoint  to  children  will  not  authorize  an 
appointment  to  irrand children  or  other  persons, 
unless  a  contrary  intention  appears  from  the  instru- 
ment creating'  the  power. 

Same— Same— Same.— So  also,  the  principal  case 
cited  approvincrly  in  Hudsons  v.  Hudson,  6  Munf.  356, 
for  the  proposition  that  where  a  power  is  sriven  to  a 
trustee  to  distribute  an  interest  amoner  all  the  chil- 
dren he  cannot  ffive  it  all  to  one,  nor  wholly 
exclude  any,  nor  can  he  appoint  any  part  of  the 
subject  to  the  orandchildren  of  the  testator;  and  an 
appointment  violating-  this  principle  will  be  avoided 
in  equity,  and  the  property  distributed  among  the 
children  and  their  representatives. 

The  principal  case  is  cited  in  Hood  v.  Haden,  82 
Va.  506.    See  also.  Knight  v.  Yarbrough,  Gilm.  27. 

rieanlng  of  Word  "Children. "—Thus,  the  principal 
case  is  cited  in  Vaughan  v.  Vaughan.  07  Va.  328.  33  S. 
E.  Rep.  603,  for  the  proposition  that  the  word  "chil- 
dren" in  its  legal  as  well  as  in  its  ordinary  and 
popular  sense,  means  the  immediate  offspring  of  a 
man  or  woman,  and  does  not  include  grandchildren 
or  more  remote  descendants.  -The  term  is  never 
used  to  include  grandchildren  or  other  persons 
than  immediate  descendants,  in  the  absence  of 
something  showing  a  contrary  intent.  See  foot-note 
to  Tebbs  v.  Duval,  17  Gratt.  840:  and  the  principal 
case  cited  in  Bernard  v.  Hipkins.  6  Call  104. 

tPower  of  Appointment— Children— Statute  of  Dis- 
tributions.—In  Milhollen  v.  Rice,  13  W.  Va.  562,  the 
court  says:  "The  case  of  Hudson  v.  Hudson's  Adm'r 
et  al..  was  a  case  very  similar  to  this.  The  testator 
by  his  will  gives  his  slaves  to  his  wife,  for  life,  and 
directed,  that  the  same  should  be  disposed  of,  after 
her  death,  among  his  children,  as  she  should  think 
proper.  The  slaves,  undisposed  of  by  her,  it  was 
decided,  should  be  divided  among  his  children  and 
their  representatives.  But  it  should  be  here  noted, 
that  the  court,  though  they  refer  to  Morris  v.  Owen, 
2  Call  520,  carefully  avoid  saying,  that  it  went  to  his 
children,  as  property  undisposed  of  by  his  will,  as 
was  said  in  Oiven  v.  Morris. 

"The  inference  I  draw  is,  that  the  court  had  dis- 
covered the  error,  into  which  they  had  fallen  in 
this  case  from  inadvertance.  the  question  being 
unimportant  It  is  true  they  do  not  say,  in  Hudson 
V.  Hudson's  Adm'r  tf<  ar,  in  what  capacity  the  chil- 
dren are  to  take  the  slaves;  but  their  omission  to 
say.  as  in  the  other  case,  that  they  took  as  distrib- 
utees of  the  testator,  justifies  us  in  concluding, 
that  they  regarded  them  as  taking  as  legatees 
under  the  will,  or  in  other  words,  that  the  power 
given  was  a  power  in  the  nature  of  a  trust.  This 
inference  is  strengthened  by  other  things  said  in 
their  opinion.  It  may  be  regarded  therefore  as 
destroying  any  Influence  in  this  case  before  us.  that 
the  unnecessary  expressions  in  the  opinion  of  the 
court  in  Morris  v.  (hcen,  2  Call  520,  might  have  had." 
The  principal  case  is  cited  in  Milhollen  v.  Rice,  13 
W.  Va.  561. 


stock  of  all  kinds,  after  tbe  legracies  here- 
after mentioned,  and  all  my  household  fur- 
niture to  dispose  of  among  my  children 
as  she  thinks  proper:*'  And  after  other 
specific  legacies,  ^^Item  my  intent  and 
meaning  is,  that  my  well  beloved  wife 
Susanna  Simmons  shall  enjoy  the  labor  of 
the  slaves  given  during  widowhood,  may 
be  during  her  life,  with  their  future  in- 
crease, and  then  to  be  divided,  at  her  dis- 
cretion, amongst  my  children."  That 
Susanna  Kdwards,  one  of  the  testators  chil- 
dren, was  living  at  his  death;  and  that  his 
widow,  in  pursuance  of  the  power,  appointed 
and  disposed  of  one  of  the  said  slaves 
(named  Joan)  and  her  increase  to  the  said 
Susanna    Edwards,     to    take    effect, 

521  *in  possession,  after  the  death  of  the 
said  widow,  who  reserved,  to  herself, 

the  use  of  the  said  slave  and  increase,  dur- 
ing her  own  life.  That  the  plaintiffs 
Susanna  Owen  and  John  Edwards  are  the 
onl3'  children  and  legal  representatives  of 
the  said  Susanna  Edwards,  who  died  intes- 
tate. 

That  the  said  Susanna  Simmons,  the 
widow,  afterwards,  had  her  will  wrote ;  and 
thereby,  in  pursuance  of  her  power,  devised 
four  of  the  first  mentioned  slaves  to  the 
plaintiff  Susanna,  and  her  sister  Martha; 
who  is,  since  dead  intestate,  leaving  the 
plaintiffs  Susanna  Owen  and  John  Edwards 
her  co-heirs.  That  she,  at  another  time, 
directed  the  writer  of  her  said  will  to  insert 
some  other  bequests,  but  expressly  desired, 
that  just  mentioned  to  be  retained  unaltered. 
That  the  writer,  through  hurry  and  mis- 
take in  copying  the  original  draft,  left  it 
out.  That  the  will  was  executed,  without 
being  read  to  the  testatrix ;  and  therefore, 
although  admitted  to  record  since  her  death, 
is  not  the  last  will  of  the  said  testatrix : 
But,  if  it  is,  that  still  the  plaintiffs  have 
sustained  an  injury  thro'  accident.  That, 
of  all  the  children  of  Henry  Simmons  the 
testator,  only  Mason  the  wife  of  Morris  was 
alive,  at  the  death  of  the  said  Susanna 
Simmons,  the  widow:  Who,  by  her  said 
will,  devised  sundry  of  the  first  mentioned 
slaves  to  the  said  Mason;  and  others  of 
them  to  the  descendants  of  the  other  chil- 
dren of  the  said  Henry  Simmons,  except 
the  plaintiffs  Susanna  and  John ;  who  were 
deprived  by  accident  as  aforesaid. 

That  the  plaintiffs  Susanna  and  John  are 
entitled  to  the  first  appointment  of  the  slave 
Joan ;  and  to  the  four  intended  to  be  de- 
vised, if  the  said  instrument  is  the  last  will 
of  the  said  Susanna  Simmons,  the  widow. 
Or  if  it  is  not ;  that  then  they  are  entitled, 
under  the  statute  of  distributions,  as  repre- 
senting their  mother. 

The  answer  of  Morris  and  wife,  denies 
the  appointment  of  the  slave    Joan. 

522  Admits  the   defendants  *have    heard 
of  the  said  first  will  being  drawn  but 

not  executed,  by  the  said  Susanna  Sim- 
mons. States  that  a  will  was,  afterwards, 
duly  made,  and  executed  by  her;  which 
devised  one  of  Joan's  children,  by  the  name 
of  Moses,  to  the  plaintiff  John.  That  the 
defendants  have  heard,  the  testatrix  in- 
tended to  insert  a  clause  in  favour  of  the 
complainants,  but  know  nothing  of  their 
own  knowledge,  and  call  for  proof,  if  the 
allegation    is    material.     Admits    that    the 
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defendant  Mason  was  the  only  child,  living 
at  the  testatrix's  death;  and  submits  to  the 
decision  of  the  court.  General  replication 
and  commissions. 

A  witness  sajs,  that  she  was  present 
when  the  will  was  written :  That  it  was  not 
read  to  the  testatrix;  nor  did  she  read  it 
herself. 

Another  witness  speaks  to  the  same  effect 
as  the  last ;  and  adds,  that  his  father  carried 
the  will  home.  So  that  the  testatrix  never 
saw  it,  afterwards. 

A  third  witness  says,  that  in  1774  she  was 
called  by  Mrs.  Susanna  Simmons  to  take 
notice,  that  she  gave  Joan  (who  was  then 
jjresent)  and  her  increase  to  her  daughter 
Snsanna  EMwards;  reserving  her  own  life 
therein.  That  sometime  afterwards  Su- 
sanna Edwards  wished  to  carry  the  slave 
home,  bnt  Mrs.  Simmons  refused,  saying 
that  she  would  never  give  them,  out  of  her 
own  possession,  during  her  life. 

A  fourth  witness  says,  that  in  1791,  Mrs. 
Simmons  asked  him  to  write  her  will; 
which  he  did ;  but  no  witnesses  being  pres- 
ent, she  deferred  executing  of  it,  until  an- 
other time.  That  she  did  not  carry  a  copy 
of  it  with  her,  but  the  deponent  sent  it  to 
her  a  few  days  afterwards.  That  in  1793, 
Mrs.  Simmons  sent  for  him,  and  told  him 
she  wished  some  alt<*rations  in  the  will; 
which  he  found  still  unexecuted.  That  the 
deponent  wrote  the  alterations;  but  his 
mind  was  agitated  on  account  of  his  wife, 
who  lay  dangerously  ill ;  and  he  does 
523  not  ^recollect,  that  he  read  over  the 
transcribed  copies  to  the  testatrix. 
That  the  clauses,  in  the  old  will,  were 
numbered] ;  and  he  did  the  same  in  the  new, 
making  them  equal;  without  adverting  to 
the  additional  bequests;  whereby,  the  de- 
vise to  the  complainants  was  omitted.  Re- 
cites the  clause  and  says,  that  the  slaves, 
mentioned  in  it,  he  knows  were  once  in- 
tended for  the  plaintiff  Susanna,  and  her 
sister  Martha;  although  Mrs.  Simmons, 
afterwards  altered  her  mind  as  to  Moses, 
and  gave  to  the  plaintiff  John. 

A  fifth  witness  says.  That  after  the  death 
of  Susanna  Edwards,  she  heard  Mrs.  Sim- 
mons say,  she  was  sorry  she  had  not  given 
Joan  to  her,  while  living;  as  she  feared, 
she  could  not  give  her  to  her  children,  now 
she  was  dead. 

The  will  of  Susanna  Simmons  (whereof 
the  defendant  Morris  was  appointed  execu- 
tor) gives  a  considerable  g^^P^^^^^"  ^^  ^^^ 
property  to  the  defendant  Mason.  It  also 
devises  some  trifles  to  the  plaintiff  Susanna, 
and  her  sister  Martha. 

The  Chancellor  decreed  that  the  parol  gift 
of  Joan  and  her  increase  to  Susanna  Ed- 
wards was  good.  And  being  of  opinion 
that  the  plaintiffs  could  not  claim  her  and 
under  the  will  too,  waived  deciding  the 
other  points  relative  to  the  paper  being  a 
will ;  and,  if  a  will,  as  to  the  right  of  cor- 
recting it. 

The  defendants  appealed  to  this  Court ; 
and  so  did  the  plaintiffs. 

Wickham  for  the  appellants.  The  parol 
appointment,  if  good,  is  not  sufBciently 
proved.  For  there  was  a  previous  altera- 
tion between  Mrs.  Edwards  and  her  mother, 
at  the  time  of  the  supposed  gift ;  and  after 
the  death  of  Mrs.  Edwards,  the  mother  ex- 


pressed her  concern,  that  she  had  not  given 
her  a  slave,  during  her  lifetime ;  as  she 
feared  she  could  not  now  give  it  to  her 
children. 
Besides,  in  order  to  make  a  gift  effectual, 
it  should  be   accompanied    with  a  de- 

524  livery    of   possession ;  *otherwise,    it 
amounts  only  to  a  mere  intention,  and 

is  liable  to  be  revoked.  Want  of  possession 
therefore  defeats  the  whole  act. 

But  if  the  parol  gift  were  complete  in  all 
respects  it  was  still  void,  under  the  act  of 
Assembly,  for  preventing  fraudulent  gifts 
of  slaves. 

The  claim  for  a  provision  under  the  will 
cannot  be  supported.  For  although  it 
might  have  been  doubtful,  whether,  if  the 
object  of  the  intended  appointment  was 
capable  of  taking  at  the  time,  the  court 
would  not  have  supplied  the  defective  act, 
yet  that  question  is  not  worth  discussing 
in  the  present  case;  because  the  objects 
were  incapable  of  taking.  For  grand  chil- 
dren cannot  be  substituted  for  children, 
under  such  a  power  as  this.  Alexander  v. 
Alexander,  2  Vez.  240;  Adams  v.  Adams, 
Cowp.  651 ;  Robinson  v.  Hardpastle,  2  Bro. 
Ch.  cas.  30,  344.  The  last  case  shews,  that 
Morris  may  take  the  benefit  of  the  devise, 
and  a  share  of  the  surplus  too. 

Call  contra.  The  gift  is  proved  expressly ; 
and  the  subsequent  declarations  of  Mrs. 
Simmons  did  not  destroy  it.  For  it  was 
not  in  her  power  to  defeat  the  appointment, 
when  once  made. 

Possession  was  not  necessary  to  be  deliv- 
ered. Because  the  gift  was  not  to  take  effect, 
in  possession,  until  after  the  death  of  the 
mother.  It  was  therefore  a  mere  gift  of  a 
remainder;  which  does  not  require  actual 
tradition  of  the  property.  In  this  case, 
possession  was,  in  fact,  given,  as  far  as 
the  nature  of  the  thing  would  admit  of; 
because  the  slave  was  present,  and  the  gift 
was  attended  with  every  circumstance, 
which  could  serve  to  shew  a  disposing 
mind. 

The  statute  respecting  fraudulent  gifts 
of  slaves  has  no  influence  on  the  question. 
For  the  difference  is,  where  an  interest 
passes  from  the  person  making  the  appoint- 
ment, and  where  it  does  not.  The  first  re- 
quires the  forms  of  the  statute,  but  the 
other   not.      Pow.    Powers   84.      But 

525  here  no   interest  ^passed    from   Mrs. 
Simmons;  because   the  devise  to  the 

children  was  absolute,  and  the  mother  had 
only  a  power  of  controuling  it.  So  that 
her  power  was  only  collateral,  and  the  ex- 
ercise of  it  rather  tended  to  divest  the 
rights  of  the  others,  than  to  transfer  a 
new  interest  to  the  appointee. 

Besides  it  is  a  case  not  within  the  policy 
of  the  act;  which  was  made  to  prevent 
owners,  from  making  fictitious  gifts  of 
their  slaves,  to  the  prejudice  of  creditors 
and  purchasers.  But  here  Mrs.  Simmons 
was  not  owner,  and  therefore  the  statute 
did  not  apply  to  her.  For  neither  a  cred- 
itor, or  purchaser,  could  complain  of  de- 
ception, with  regard  to  property,  which  she 
never  owned;  and  with  respect  to  which, 
she  was  only  a  third  person,  exercising  a 
collateral  power  over  an  estate,  which  be- 
longed to  another  person. 

The  will  of  Mrs.  Simmons  was  void ;  be- 
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canse  neither  written  by  herself ;  nor  wholly 
dictated  by  her  at  the  time;  nor  read  by 
herself,  or  to  her,  after  it  was  written. 

But  if  the  court  should  be  of  opinion, 
that  the  parol  appointment  was  insufficient, 
and  that  the  will  is  good,  but  the  grand 
children  could  not  be  substituted  for  chil- 
dren, then  the  plaintiffs  were  entitled  to 
their  mothers  share  of  the  unappointed  sur- 
plus :  Which  ought  to  be  decreed  them. 

Wickham  in  reply.  If  there  is  any  ques- 
tion about  the  ralidity  of  the  will  of  Mrs. 
Simmons,  there  should  be  an  issue.  But 
there  is  none,  for  it  was  written  in  her 
presence,  and  by  her  direction.  The  gift 
of  the  remainder  of  a  slave  without  posses- 
sion delivered,  would  not  be  good.  In  order 
to  render  it  effectual  the  donor  should  de- 
liver the  slave  to  the  donee,  with  a  stipu- 
lation, that  the  donee  should  redeliver  it  to 
the  donor,  for  his  life.  The  act  of  fraudulent 
gifts  does  apply  to  the  case.  For  if  a  pur- 
chaser were  to  examine  the  will  of  Henry 
Simmons,  and  then  to  fee  a  regular  transfer 
from  Mrs.  Simmons    in   writing,    he 

526  would  be  led  *^to  venture   his  money ; 
although  there  might  be  a  secret  con- 
veyance by  parol,  which   was   unknown   to 
him. 

Call.  The  statute  neither  in  words  or 
intention  embraces  a  case  of  this  kind;  for 
it  relates  to  owners  only. 

Per  Cur.  The  Court  is  of  opinion,  That 
there  is  no  error  in  so  much  of  the  decree, 
as  establishes  the  verbal  gift,  made  by 
Susanna  Simmons  to  Susanna  Kdwards, 
one  of  the  children  of  Henry  Simmons,  of 
the  negro  girl  Joan,  and  her  increase;  and 
as  adjudges  the  same  a  good  appointment 
of  the  said  slave  to  the  said  Susanna  Ed- 
wards, pursuant  to  the  power  given  to  the 
said  Susanna  Simmons,  by  the  will  of  her 
husband  Henry  Simmons  in  the  decree  and 
proceedings  mentioned;  nor  as  orders  the 
appellant  Henry  Morris,  to  deliver  to  the 
appellees,  and  the  said  David  Jackson, 
the  said  slave  Joan,  and  her  increase ;  and 
to  account  for  their  profits:  But  that  there 
is  error  in  so  much  of  the  said  decree  as 
declares  and  determines,  that  the  appellants 
are  not  entitled  to  any  other  part  of  the 
estate,  which  the  said  Henry  Simmons, 
empowered  his  widow,  to  distribute  amongst 
his  children :  This  Court  being  of  opinion. 
That  so  much,  of  that  part  of  the  said 
Henry  Simmons's  estate,  as  was  not,  by 
proper  act  or  deed,  distributed,  by  the  said 
Susanna  Simmons,  to  and  amongst  the 
children  of  the  said  Henry  Simmons,  in 
execution  of  the  power  aforesaid,  remained 
as  part  of  the  residuary  estate  of  the  said 
Henry  Simmons,  undisposed  of  by  his  will ; 
and  ought  to  be  divided  amongst  all  his 
children,  according  to  the  directions  of  the 
statute,  made  for  the  distributions  of  in- 
testates estates:  That  the  said  Susanna 
Simmons  had  no  authority,  under  the 
power  given  by  the  said  will,  to  distribute, 
or  appoint,  any  part  of  the  said  estate  to 
grand  children,  or  to  any  person  or  persons, 
other,  than  the  children  of  the  said  Henry 
Simmions:  That  the  appellants  are  en- 
titled to  a  distributive    share    of   the 

527  *residuary  estate  of   the    said    Henry 
Simmons  their  grand  father,  in  right 

of  their  mother  Susanna  Edwards  deceased. 


who  was  one  of  the  children  of  the  said 
Henry  Simmons;  and  that,  after  an  account 
thereof  taken,  their  distributive  share,  or 
shares,  thereof,  should  be  decreed  to  them, 
according  to  law.  Therefore  so  much  of 
the  said  decree  as  is  before  stated  to  be 
erroneous,  is  to  be  reversed,  with  costs; 
but  the  residue  is  to  be  affirmed :  And  the 
cause  is  to  be  remanded,  to  the  High  Court 
of  Chancery,  for  further  proceedings  to  be 
had  therein,  according  to  the  principles  of 
this  decree.  ^ 

Richardson  v.  Johnston. 

[April  Term,  1801.] 

AmendBieiit— Plea.*— Plea  allowed  to  be  amended 
after  a  trial  and  verdict  for  the  plainti£f. 

Joint  Bond- Death  of  One  Obligor— Effect.— Joint  bond 
anterior  to  the  act  of  1786  ;  the  death  of  one  obligor, 
before  that  act,  discharges  his  execators. 

Richardson's  administrators  brought  suit 
in  1795,  against  W.  Johnston  executor 
of  Richard  Johnston  deceased,  and  declared 
upon  a  joint  bond  given  by  Charles  Tinslej 
and  the  said  R.  Johnston  to  Richardson  in 
his  lifetime ;  dated  the  4th  of  May  1771 ; 
and  conditioned  for  payment  by  Tinsley 
only.  The  defendant  plead  payment ;  and 
the  plaintiff  took  issue.  Verdict  and  judg- 
ment for  the  plaintiff:  Which  were  after- 
wards set  aside  during  the  same  term ;  and 
the  defendant  withdrawing  his  former  plea, 
and  taking  oyer  of  the  bond  and  condition, 
for  plea  said  *Hhat  the  plaintiffs  ought  not 
to  have  their  said  action  against  him ;  be- 
cause he  saith,  that  the  said  Richard  John- 
ston departed  this  life  on  the  day  of 
17  the  said  Charles  Tinsley  his 
co-obligor  being  then  in  full  life;  whereby 
the  action  survived  to  the  said  Tinsley, 
and  the  said  Johnston  and  his  execu- 
528  tors  became  wholly  discharged  ^there- 
from :  Wherefore  he  prays  judgment 
&c." 

The  plaintiff  demurred  to  the  plea ;  and 
the  defendant  joined  in  the  demurrer. 

The  plaintiff  also  filed  a  bill  of  exceptions 
to  the  courts  opinion  op  their  setting  aside 
the  verdict  and  judgment;  which  stated, 
**That  the  defendant  moved  to  set  aside  the 
verdict,  and  award  a  new  trial,  for  the  pur- 
pose of  introducing  by  way  of  amendment 
to  his  former  plea  of  payment  the  fact  as 
stated  in  the  afBdavit  of  James  Turner 
hereunto  annexed:"  Which   affidavit  is  in 

*Plea-Adnilfltlon  after  Verdict. -^In  Tomlln  t.  How. 
Gilm.  8.  the  court  said :  "  Aa  to  the  verdict  which 
was  first  found  in  this  case,  the  case  of  Siekardson  r. 
Johnston,  2  Call  527,  shows  that  that  circnmstance 
does  not  prevent  the  admission  of  a  plea  called  for 
by  the  Justice  of  the  case."  See  monographic  note 
on  *'  Amendments  "  appended  to  Snead  v.  Coleman. 
7  Gratt  800. 

Joint  Obllgntlons— Unblllty  of  DecMeed  OUIror's. 
Bstete.— It  was  held  in  Chandler  v.  Hill.  2  Hen.  &  M. 
124. 130,  citing  the  principal  case,  that  the  sarviving 
obligor  in  a  joint  note,  made  before  the  act  of  ITM. 
is  alone  liable  to  an  action  at  law  :  nor  can  the  note 
be  set  up  in  equity  against  the  representatives  of  the 
deceased  obligor,  but  on  the  ground  of  moral  obli- 
gation antecedently  existing  on  his  part  to  pay  the 
money. 

Thus,  in  an  action  against  the  representatives  of 
a  person  deceased,  on  a  joint  covenant  entered  into 
before  the  act  "  concerning  partitions  and  joint 
rights  and  obligations"  (1  Rev.  Code,  81).  if  it  appear 
from  the  declaration  that  one  of  the  joint  covenant- 
ors survived,  it  is  a  radical  defect,  and  not  cured  by 
verdict  Atwell  v.  Milton,  4  Hen.  &  M.  253,  256,  citing 
the  principal  case  :  Elliott  v.  Lyell,  8  Call  SQQ  :  Har- 
rison V.  Field,  2  Wash.  186.  See  Atwell  v.  Towles,  1 
Munf.  175. 
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these  words,  to  wit:  *  These  are  to  certify 
that  James  Turner  came  before  me  the  9th 
day  of  September  1797,  and  made  oath,  that 
he  went  to  the  town  of  New  Castle  to  live 
May  1772,  and  that  at  that  time  Colonel 
Richard  Johnston,  late  resident  of  the  said 
town,  was  dead;  and  that  Charles  Tinsley, 
merchant  of  the  said  town,  was  then  living, 
and  to  the  best  of  his  knowledge  died  about 
two  years  afterwards :  Given  under  my  hand 
the  day  and  year  above  written. 

John  Barret.' 

"Of  which  fact,  and  that  the  obligors  to 
said  bond  were  jointly  and  not  severally 
bound,  the  defendants  counsel, .  it  is  ad- 
mitted by  the  plaintiffs,  was  ignorant,  until 
the  trial  of  the  cause.  To  which  motion 
the  plaintiffs  objected,  but  was  overruled 
bj  the  Court." 

The  District  gave  judgment  for  the  de- 
fendant upon  the  demurrer,  and  the  plain- 
tiffs appealed  to  this  Court. 

Duval  for  the  appellant.  The  District 
Court  ought  not  to  have  granted  a  new 
trial.  The  ignorance  of  the  counsel  was 
no  cause  for  it;  3  Morg.  143,  There  is  no 
more  reason  for  allowing  the  new  trial  here, 
than  there  would  be  for  allowing  the  act  of 
limitations,  or  a  tender  after  a  judgment 
by  default;  because  the  justice  of  the 
529  *case  was  with  the  appellant,  as  the 
debt  was  an  honest  one,  and  the  at- 
tempt is  to  get  rid  of  it,  by  a  rigid  rule  of 
law.  5  Bac.  47;  Salk.  647.  Besides  the 
length  of  time,  will  now  afford  a  presump- 
tion against  the  bond. 

Smith  contra.  The  debt  was  discharged, 
against  his  executors,  by  the  death  of  the 
co-obligor ;  and  therefore  the  cause  of  action 
was  entirely  gone.  It  was  consequently 
right,  that  the  party  should  have  an  oppor- 
tunity of  shewing  the  death.  But  it  ap- 
pears, upon  the  face  of  the  declaration,  that 
the  co-obligor  was  dead ;  and  therefore  it 
was  sufficient  cause  to  arrest  the  judgment. 
Consequently  this  Court,  proceeding  to  give 
such  judgment  as  the  District  Court  ought 
to  have  given,  may  without  regard  to  the 
bill  of  exceptions,  arrest  the  judgment  now, 
and  thus  put  an  end  to  the  cause. 

Cur.  adv..vult. 

LYONS,  Judge.  Delivered  the  resolution 
of  the  Court  to  the  following  effect.  That 
the  plea  of  payment  was  improperly  put 
in,  by  the  attorney  instead  of  pleading  the 
discharge.  That  this  was  done  through  in- 
adrertance,  and  for  want  of  information. 
Consequently,  that  the  Court  was  right  in 
granting  the  new  trial,  and  allowing  the 
plea;  which  went  to  exonerate  the  defend- 
ant altogether,  as  the  death  of  his  testator 
discharged  his  estate,  from  the  obligation. 

Judgment  Affirmed. 
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^Cunningham  v.  Herndon. 

[April  Term.  1801.] 


PkadhiK  and  Practice -Declaration  Bad— How  Talcien 
Advaatage  of  *— tf  the  declaration  be  bad,  the  de- 
feadant  should  demur,'  or  moye  Id  arrest  of  jndgr- 
ment  But  be  cannot,  upon  the  trial. object  to  the 
eridence  in  support  of  it  (provided  it  agrrees  witb 
tbe  declaration.)  merely  on  the  ground  of  its  in- 
SQfflciency  to  maintain  an  action. 

Cunningham  A  Co.  brought  debt  against 
Herndon ;  and  declared  for  that,  * '  Whereas 
the  said  defendant  on    the  18th  day  of  Au- 

The  sequel  of  this  case  is  reported  in  4  H.  &  M.  200. 


gust  1775,  a,t  the  county  aforesaid,  by  his 
certain  writing,  acknowledged  he  had  set- 
tled his  account  with  William  Reid  of  Fred- 
ericksburg, and  remained  indebted  to  him 
in  the  balance  of  ;f88.  7.  current  money  to 
be  paid  when  he  the  said  defendant  should 
be  thereunto  required;  and  whereas  the  said 
William  Reid  on  the  day  and  year  aforesaid, 
by  his  certain  writing,  on  the  said  bill  of 
settlement  assigned  the  same  to  the  plain- 
tiffs by  directing  the  said  acknowledgment 
of  the  said  defendant^  for  the  said  £d&,  7.  0. 
to  be  understood  as  due  to  the  said  plain- 
tiffs for  transactions,  by  him  the  said  Wil- 
liam Reid  on  account  of  them  the  said 
plaintiffs  done.  By  reason  whereof,  an 
action  hath  accrued  to  the  said  plaintiffs  to 
demand  and  have  of  the  said  defendant  the 
said  ;f88.  7.  0.  Nevertheless  &c."  Plea 
nil  debit ;  and  issue. 

Upon  the  trial  of  the  cause,  the  plaintiffs 
filed  a  bill  of  exceptions  which  stated,  that 
the  plaintiffs  offered  in  evidence  to  support 
the  issue  joined  on  their  part,  a  writing  in 
thesQ  words,  ^Spotsylvania  August  18th 
1775.  This  day  settled  my  account  with 
Mr.  William  Reid  merchant  in  Fredericks- 
burg, and  find  the  balance  due  from  me  to 
him,  eighty  eight  pounds  seven  shillings 
current  money.  Witness  my  hand  the  day 
and  year  above  written.     Edward  Herndon. ' 

Also  a  writing,  by  the  said  William  Reid 

on  the  same  paper  as  the  above,    in   these 

words,    18th    of   August    1775.      The 

531  above  acknowledgment  *of   Mr.   Kd- 
ward   Herndon    for    ;f88.  7.  is    to    be 

understood  due  to  Messrs.  William  Cun- 
ningham &  Co.  being  for  transactions  by 
me  on  their  account,  William  Reid." 

To  which  the  defendant,  by  his  counsel 
objected ;  whereupon  the  matter  being  re- 
ferred to  the  Court,  they  determined,  that 
the  same  should  not  be  given  in  evidence. 
Verdict  and  judgment  for  the  defendant. 

The  plaintiffs  appealed  to  this  Court. 

ROANE)  Judge.  After  stating  the  case 
proceeded  thus: 

I  will  consider  the  plaintiffs,  on  this  dec- 
laration, as  standing  in  two  different  char- 
acters. 1.  As  assignees  of  W.  Reid.  2.  As 
real  owners  of  the  debt  sued  for. 

Under  the  first  point  of  view,  the  testi- 
mony was  improperly  rejected;  under  the 
second,  the  indorsement  of  W«  Reid  was 
illegal  testimony;  and  therefore  rightly 
refused.  But,  in  either  case,  the  judgment 
rendered  for  the  defendant  is  sustainable. 

In  the  first  view,  the  memorandum  of  set- 
tlement and  indorsement  of  Reid,  were 
proper  testimony,  and  ought  to  have  been 
admitted;  because  there  is  a  substantial  if 
not  a  literal  correspondence,  between  them 
and  the  papers  described  in  the  declaration; 
and  if  the  case,  made  in  the  declaration,  is 
not  such  an  one  as  to  justify  a  final  judg- 
ment, for  the  plaintiff,  that  was  not  the 
proper  time  for  the  court  to  have  made  such 
a  decision.  But  when  the  Inferior  Court 
has  rendered  a  final  judgment  for  the  de- 
fendant, if  there  be  an  incurable  defect  in 
the  declaration,  this  court  will  sustain  the 
judgment;  although,  at  a  prior  time,  such 
Inferior  Court  erred ;  to  wit,  in  rejecting 
the  testimony  offered,  at  the  trial. 

532  *There  is    an    incurable   defect    in 
the      declaration,      considering     the 
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plaintiffs,  as  suing  in  character  of  as- 
signees. The  declaration  indeed  avers, 
that  Reid  assigned  the  memorandum  of  set- 
tlement to  the  plaintiffs.  But  this  averment 
does  not  take,  from  the  court,  their  province 
of  deciding,  whether  there  was,  in  point  of 
law,  an  assignment  or  not :  And,  in  making 
this  decision,  the  court  will,  look  into  the 
whole  statement,  in  the  declaration.  The 
latter  part  of  the  case  stated,  is  a  complete 
felo  dese  of  the  former ;  it  shews  that  Reid 
was  not  owner  of  the  debt,  but  a  mere  agent 
of  the  plaintiffs ;  and  that  what  the  plain- 
tiffs have  termed  an  assignment  is  merely 
a  memorandum  by  him,  that  the  debt  ac- 
knowledged is  the  property  of  the  plain- 
tiffs. An  assignment  presupposes  a 
property  in  the  assignor,  and  a  recovery 
may  be  had  against  him  on  the  failure  of 
the  obligor,  on  the  ground  of  a  debt  due  by 
him  to  the  assignee;  of  which,  the  draft, 
called  the  assignment,  is  an  evidence. 
These  principles  were  settled  by  the  case  of 
M'Kie  V.  Davies,  2  Wash.  219;  and  testing 
the  present  transaction  by  them,  the  idea 
of  an  assignment  is  clearly  refuted.  It  is 
most  clear,  that  Reid  had  never  had  a  prop- 
erty in  this  debt;  never  meant  to  transfer 
a  debt  of  his  own  to  the  plaintiffs;  but 
merely  to  inform  the  plaintiffs,  that  this 
debt  was  their  property ;  and  he  cannot  be 
inferred,  from  his  memorandum  to  have 
owed  the  plaintiffs  a  sum,  corresponding 
with  the  sum  drawn  for,  but  was  merely 
their  agent  or  factor  in  the  whole  business. 
If  too  the  agent  Reid  should  ever  be  sued 
by  the  appellants,  in  the  event  of  the  in- 
solvency of  the  appellee,  on  the  ground  of  a 
debt  imported  to  be  due  by  the  assignment, 
the  declaration,  in  thi«  action,  would  be  a 
complete  bar  thereto;  inasmuch  as  it  shews 
that  no  debt  was  due,  nor  can  be  inferred  to 
be  due,  from  him  to  the  appellants,  from 
the  terms  of  his  indorsement  taken  alto- 
gether. 

The  case,  made  in  the  declaration,  shews, 

clearly,  that   there   was  no  legal    as- 

533      signment    of    the    debt  *in  question; 

and,  on  this  ground,    judgment  could 

never  be  rendered  for  the    plaintiffs,    upon 

this  declaration. 

This  view  supersedes  the  necessity  of 
considering,  whether  the  paper,  in  ques- 
tion, is  in  fact  assignable  or  not,  under 
our  act  of  Assembly.  A  question,,  upon 
which,  I  shall  now  pass  no  opinion. 

Another  view,  under  which  the  plaintiffs 
may  be  considered,  on  this  declaration,  is 
as  real  owners  of  the  debt.  As  the  latter 
appears  to  be  really  the  case,  although  in 
form  they  may  perhaps  entitle  themselves 
as  assignees,  the  declaration  might  proba- 
bly be  sustained  on  the  authority  of  Byrd  v. 
Cocke,  2  Wash.  232;  and  on  those  liberal 
principles  of  decision,  which  disregard 
technical  formality,  for  the  sake  of  sub- 
stantial justice. 

But  the  question  still  recurs,  whether,  in 
this  view  of  the  subject,  the  District  Court 
did  right  in  rejecting  the  testimony  offered? 
And  I  am  of  opinion,  they  certainly  did 
right,  in  so  far  as  they  rejected  the  memo- 
randum of  W.  Reid.  Keeping  the  idea  of 
an  assignment  out  of  view,  for  the  present, 
W.  Reid,  as  to  the  matter  of  this  indorse- 
ment, can  only  be  considered  as  a  witness; 


and  whether  his  evidence  was,  or  was  not, 
relevant,  or  necessary  to  corroborate  the 
settlement  of  the  appellant  Hemdon,  it  la 
clear  that  before  it  could  be  received,  by 
the  court,  it  ought  to  have  been  taken,  under 
the  customary  sanction.  This  not  being 
done,  his  memorandum  being,  in  fact,  a 
mere  assertion  of  an  individual,  it  ^ivas 
rightly  considered,  by  the  court,  as  inad- 
missible. 

In  either  view  of  the  case  therefore,  I 
think  the  judgment  of  the  District  Court 
was  right,  and  that  it  ought  to  be  affirmed. 

FLKMING,  Judge.  The  note  in  question 
amounted  to  a  promise;  and  the 
534  memorandum  was  *a  good  assig'n- 
ment ;  to  constitute  which  no  partic- 
ular words  are  necessary.  I  think  therefore 
that  the  plaintiff  was  entitled  to  his  action  ; 
and  I  am  equally  clear  that  the  paper  should 
have  been  given  in  evidence.  For  it  is 
enough,  if  the  plaintiff  shews  a  good  cause 
of  action,  and  the  evidence  corresponds 
with  the  statement  made  in  the  declaration  ; 
which  was  the  case  in  the  present  instance. 
I  am  therefore  of  opinion,  that  there  was 
error  in  refusing  the  evidence ;  and  that  the 
judgment  should  be  reversed,  the  cause  sent 
back  for  a  new  trial,  and  a  direction  given 
to  admit  the  evidence. 

CARRINGTOI?,  Judge.     At  the   stagre  at 
which  the  cause   was   in  the  court  below,  I 
think  it  was   improper  for  the   court  to  de- 
cide,   as    to   the   validity  of  the  note,  or  of 
the  assignment ;  of  which  there  was  a  pro- 
fert  in  the  declaration.     They  were  the  evi- 
dence declared  on,  and  therefore  the  plaintiff 
ought  to  have  been  permitted  to  offer  them 
to  the  jury,  in  support  of  it.     Whether  they 
would  have  maintained  the  action,  if  there 
had  been  a  demurrer  to   the  evidence,  or  a 
motion  in  arrest  of   judgment,   is  unneces- 
sary to  be   now  decided;  as  the  cause    had 
not  advanced  to  either  of  those   stages,  but 
its  progress  was  prematurely   arrested.      In 
this  view  of  the  subject,  the  cases  of  Brown 
V.  Putney,  1  Wash.  202,  and  Wilcox  v.  Hn^- 
gins,  2  Stra.  907,  concerning  the  act  of  lim- 
itations,   can    have   no  application.     Upon 
the  whole  I  am  of  opinion,  that,  as  the  case 
comes  up,  the  District  Court  erred  in    sup- 
pressing the  paper ;  that  therefore  the  judge- 
ment should  be  reversed;  and  the  cause  sent 
back  for  a    new  trial,  with   instructions  to 
admit  the   evidence;  so   that    the    plaintiff 
may  have  an   opportunity   of   proving^    the 
note  if  he  can. 

LYONS,  Judge.  If  the  declaration  irras 
bad,  the  defendant  should  have  demurred, 
or  taken  advantage  of  it  by  pleading.  But 
he  could  not,  upon  the  trial  of  the  cause, 
object  to  the  introduction  of  the  evidence, 
if  it  was  consistent  with  the  declaration. 
If  the  action  was  not  sustainable,  he 
535  ^should  have  demurred  to  the  evi- 
dence, or  moved  in  arrest  of  judg*- 
ment;  but  he  could  not  prevent  the  plaintiff 
from  proving  his  declaration,  by  testimony, 
which  corresponded  with  the  allegations 
of  it. 

I  concur  therefore  with  the    two   judges, 

who  are  for   reversing   the   judgment ;  and 

sending  the  cause  back  for  a  new  trial,  vrith 

directions  to  admit  the  evidence. 

The  judgment  was  as  follows : 

^^The  Court  is  of  opinion,    that   the  said 
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judgment  is  erroneons  in  this:  That  the 
said  Court  refused  to  admit  the  writings, 
in  the  bill  of  exceptions  stated,  to  go  to  the 
jury  as  evidence;  which  were  proper  evi- 
dence, on  the  issue;  and  the  appellants 
ought  to  have  been  allowed  to  prove  them. 
Therefore  it  is  considered  that  the  said 
judgment  be  reversed  &c.  and  it  is  ordered, 
that  the  jurors  verdict  be  set  aside,  and 
that  a  new  trial  be  had  in  the  cause;  on 
which  the  said  writings  are  to  be  allowed 
to  go  as  evidence  to  the  jury,  on  proof  of 
the  execution  thereof." 


536  *Skipwith  v.  Clinch. 

[April  Term,  1801.] 
Rflk  M  to  new  agipeaU.* 

In  this  case  the  Chancellor  had  made  a 
decree  at  the  September  term  1800  upon  a 
forthcoming  bond,  from  which  decree  Skip- 
with  appealed  to  this  Court.  The  Court  of 
Chancery  allowed  time  for  giving  the  ap- 
peal bond,  which  extended  beyond  the  last 
term  of  this  court.  And  it  being  a  case 
for  delay,  Wickham  for  the  appellee,  now 
moved  to  bring  it  on,  contending  that  this 
ougfht  to  be  considered  as  the  second  term 
after  granting  the  appeal.  For  the  time 
allow^  Skipwith  for  giving  the  bond,  was 
for  his  own  benefit,  and  therefore,  that  he 
should  not  be  permitted  to  turn  it  to  the 
disadvantage  of  his  creditor. 

But  the  court,  after  enquiring  into  the 
practice,  denied  the  motion ;  being  of  opin- 
ion, that  this  was  to  be  consider^  only  as 
the  first  term  after  the  appeal. 


537      ^Randolphs  Ex'rs  v.  Randolphs  Ex'rs. 

[April  Term,  1801.] 

State  TnnMctloiw.— An  account  of  state  transactions 

refused. 
Saaw-Wbea  Refused— Case  at  Bar.— Especially  wbere 

it  appeared,  that  abond  was  ffiven  by  the  plaintiffs 

tesutor  to    the  defendants    testator,    after  the 

transactions  took  place. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery,  where  Thomas 
Randolph  surviving  executor  of  John  Ran- 
dolph deceased,  brought  a  bill  against 
David  Meade  Randolph  and  others  execu- 
tors of  Richard   Randolph  deceased,    stat- 

inST, 

That  Richard  Randolph,  the  elder,  died 
in  174  ,  leaving  a  widow,  some  daughters, 
four  sons,  to  wit:  Richard  (his  eldest  son, 
and  one  of  his  executors,)  Brett,  Ryland 
and  John ;  all  of  whom  are  since  dead. 
That  the  testator  devised  lands  and  slaves 
of  considerable  value  to  his  said  sons; 
and  being  possessed  of  a  great  personal 
estate,  and  having  debts  outstanding,  more 
than  sufficient  as  he  supposed  to  pay  his 
debts,  as  well  as  of  a  large  tract  of  land  in 
Bedford,  containing  upward  of  50,000 
acres,  then  unpatented.  He  devised  all  the 
residaum  of  his  estate  (which  included  the 
said  tr«ict  of  unpatented  land)  to  be  equally 
divided  between  his  said  four  sons. 

That  the  said  Richard,  the  son,  qualified 
as  executor;  received  the  profits  of  a  con- 
siderable part  of  the  estate  allotted  to  the 
yonnger  sons;  collected  the  debts  due  the 
testator;  and  sold  the  said  tract  of  un- 
patented land ;    but  never  made  up  any  ac- 

*See  monographic  tkott  on  "Appeals.** 


count  of  his  administration ;  nor  did  he 
ever  account,  with  his  brothers,  for  their 
proportion  of  the  residuary  estate,  although 
considerable. 

That  the  said  John  Randolph  being  very 
young,  at  the  death  of  the  testator,  lived 
with  the  said  Richard  his  brother,  for 
many  years;  and  some  time  after  he  came 
of  age.  That  the  said  Richard  received 
the  rents,  and  profits,   of   his   estate » 

538  furnished  *him,     with   suitable    and 
necessary  things,  and  probably  made 

him  advances  in  money. 

That,  on  the  3d  of  April  1764,  the  said 
John  Randolph  gave  the  said  Richard  his 
bond,  for  £(AS.  15,  1.  current  money ;  but  the 
plaintiff  has  reason  to  believe,  that  this 
bond  did  not  include  a  full  and  final  settle- 
ment, of  all  their  accounts,  to  that  period ; 
but  was  rather  intended  as  an  evidence  of 
the  advances  made,  by  the  said  Richard  to 
the  said  John ;  subject  nevertheless  to  a 
further  settlement,  when  the  accounts  of 
the  estate  of  the  said  Richard  Randolph,  the 
elder,  should  be  made  up.  For  the  said 
John  Randolph  having  entered  into  an 
agreement,  with  Messrs.  Capel  and  Ozgood 
Hanbury,  of  London,  for  a  loan  of  £AQQO, 
sterling,  the  said  John  Randolph,  out  of 
that  sum,  paid  the  said  Capel  and  Ozgood 
Hanbury,  the  sum  of  ;f960.  13.  6.  sterling, 
due  them  from  the  estate  of  Richard  Ran- 
dolph, the  elder,  and  chargeable,  of  course, 
to  his  executor;  with  whose  privity  and 
approbation  the  same  was  paid ;  and  the 
plaintiff  has  no  doubt,  the  same  was  to  be  ac- 
counted for  to  him,  at  the  final  settlement. 

That  this  payment  is  proved  by  a  mort- 
gage from  the  said  John  Randolph  to  the 
said  Capel  and  Ozgood  Hanbury,  dated  the 
22d  of  February  1768. 

That  the  said  John  Randolph  and  the  said 
Richard  Randolph  his  brother  being  both 
dead,  a  suit  was  instituted  in  the  General 
Court,  by  David  Meade  Randolph  a  son  and 
one  of  the  executors  of  the  said  last  named 
Richard  Randolph,  upon  the  bond  aforesaid, 
which  had  been  assigned  him  by  his  father, 
in  his  lifetime;  but  the  plaintiff  knows,  not 
for  what  consideration.  In  which  suit,  the 
said  David  Meade  Randolph,  afterwards, 
obtained  judgment  in  the  District  Court,  in 
April  1790,  for  ;f  1271.  10.  2.  and  costs :  Which 
he  threatens  to  inforce  without  any  deduc- 
tion; although  the  said  John  Randolph 
never  received  any  satisfaction  for  the 
said  ;f%0. 13.  6.  paid  Capel  and  Ozgood  Han- 
bury as  aforesaid,  as  the  plaintiff  be- 

539  lieves;  *nor   hath    the    said  Richard 
Randolph's   administration     account 

ever  been  made  up,  so  as  to  ascertain, 
whether  any  thing  was  due  thereout,  to  the 
said  John  Randolph. 

That  the  plaintiff  hath  requested  the  said 
David  Meade  Randolph  to  account  concern- 
ing the  administration  aforesaid ;  to  give 
credit  for  the  said  ;f960.  13.  6.  sterling,  paid 
Capel  and  Ozgood  Hanbury ;  and  to  let  a 
full  and  fair  settlement,  of  all  accounts  be- 
tween their  testators,  take  place.  But  he 
refuses  to  do  so,  insisting  that  the  said  sum 
of  ;f  1271.  10.  2.  is  not  subject  to  any  deduc- 
tion, and  that  the  said  John  Randolph  had 
no  set  off  against  the  said  bond ;  although 
the  plaintiff  alleges,  that  the  bond  hav- 
ing lain  more   than   twenty  years,  without 
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any  claim  made  thereon,  affords  a  strong 
presumption,  that  some  right  to  a  discount 
did  exist :  And,  as  the  payment,  to  the 
said  Capel  and  Ozg05>d  Hanbury,  was  made, 
some  years  subsequent  to  the  date  of  the 
said  bond,  and  to  discharge  a  debt  properly 
payable  by  the  said  Richard  in  his  charac- 
ter of  executor,  out  of  the  estate  of  his  tes- 
tator, which  was  amply  suflBcient  for  the 
purpose ;  as  the  account  of  his  administra- 
tion had  never  been  made  up;  and  as  the 
receipt  granted  to  the  said  John  Randolph, 
for  the  money  paid  to  the  said  Han  bury' s 
expresses  (as  the  plaintiff  hath  been  in- 
formed and  believes)  that  it  was  to  dis- 
charge a  debt  due  from  the  estate  of 
Richard  Randolph,  the  elder,  and  was  sub- 
sequent, in  date,  to  the  bond,  the  plaintiff 
has  no  doubt  but  that  some  such  settlement, 
as  above  mentioned,  was  to  have  been  made 
between  the  said  John  and  Richard ;  which 
might  have  been  prevented  by  the  death  of 
John,  and  the  succeeding  confusion  oc- 
casioned by  the  war;  and  might  have  been 
further  interrupted  by  misplacing  of  the 
receipt,  the  existence  of  which  the  plain- 
tiff doubts  not,  and  trusts  he  shall  be  able 
to  prove,  as  well  as  the  payment  of  the  said 
;(^%0.  13.  6.  sterling  in  manner  above  men- 
tioned. 
540  *The  bill  therefore  prays  a  full  an- 
swer to  the  premises,  interrogates  the 
defendant  David  M.  Randolph,  as  to  the 
consideration  of  the  said  bond,  the  pay- 
ment of  the  said  £9&d,  13.  6.  sterling,  and  the 
consideration  of  the  assignment  to  himself : 
It  likewise  prays  a  full  settlement,  of  all 
accounts  between  the  said  John  and  Rich- 
ard, as  well  those  of  a  private  nature,  as 
those  which  may  relate  to  the  estate  of 
Richard  Randolph  the  eider:  that  credit 
may  be  allowed  the  said  John  Randolph, 
for  the  said  £9^.  13.  6.  sterling,  with  inter- 
est from  the  time  of  payment:  that  the 
defendants  may  make  up  an  account  of 
their  testators  administration,  on  the 
estate  of  the  said  Richard  Randolph  the 
elder,  and  credit  be  allowed  the  said  John 
Randolph  for  his  proportion  of  the  residuary 
estate  if  any ;  that  the  said  David  Meade 
Randolph  may  be  enjoined  from  further 
proceedings,  on  his  judgment;  and  for 
general  relief. 

To  this  bill  Jerman  Baker  made  an  aflB- 
davit,  **That  some  time  previous  to  the  late 
war,  about  the  year  1774 ;  he  thinks  he  was 
appointed,  by  an  order  of  Henrico  Court,  a 
commissioner  to  examine  the  account  of 
the  administration  of  Richard  Randolph 
upon    the  of    his    father    Richard 

Randolph  the  elder.  Progress  was  made 
in  the  settlement ;  but  in  consequence  of 
the  interruption  occasioned  by  the  war,  the 
same  was  not  finished ;  nor  doth  he  believe, 
that  an  account  of  the  administration 
aforesaid  was  ever  made  up,  and  rendered 
by  the  said  Richard  Randolph ;  nor  any  set- 
tlement made  with  his  Brothers  Brett, 
Ryland  and  John,  who  were  interested  in 
the  estate  of  Richard  Randolph  the  elder." 

The  answer  of  David  Meade  Randolph 
states.  That  the  said  Richard  Randolph 
his  father,  a  little  before  his  death  (in  con  • 
sequence  of  the  defendant  having  been  his 
security  for  several  sums,  and  also  for  his 
administration      of     Ryland      Randolph's 


estate,  and  having  also  paid  for  him 

541  £  )   ^assigned   the   said   bond 
to  the  defendant,  on  the  3d  of  March 

1785,  to  the  use,  expressed  in  the  assign- 
ment, but  the  same  was  intended  as  an 
indemnity  to  the  defendant  for  his  secu- 
rityships  and  advance  aforesaid.  That  his 
father  was  executor,  and  be  believes  sole 
acting  executor  of  the  said  Richard  Ran- 
dolph the  elder;  but  believes  the  said  John 
was  entitled  to  nothing  or  very  little,  as 
one  of  the  residuary  legatees,  for  the  de- 
fendant has  often  heard  his  father  say,  that 
after  the  testators  debts  were  paid,  there 
was  nothing  to  divide;  except  a  debt  due 
from  Colonel  R.  Bland  and  from  his 
brother  Brett  Randolph,  the  amount  of 
which  the  defendant  does  not  know,  but 
the  same  were  never  received.  That  the 
defendant  knows  not  whether  the  Bedford 
lands  were  ever  patented,  or  sold  by  his 
father;  in  short  he  knows  nothing  about 
them;  but  when  the  defendant  was  in  that 
county  he  understood  they  were  barren,  and 
not  worth  6d,  per  acre.  That  the  said  John 
lived  with  the  defendants  father,  until  his 
marriage;  which  was  some  time  after  he 
came  of  age.  That  he  was  an  expensive 
young  man,  and  the  testator  furnished  him 
with  very  large  sums  of  money  from  time  to 
time ;  and  imported  goods  for  him,  to  a  great 
amount,  from  year  to  year,  as  appears  by 
the  annexed  account,  from  the  books  of  the 
said  Richard ;  and  by  which,  in  1762,  there 
was  a  balance  due  the  testator  of  645.15.7. 
That  the  said  account  is  carried  down  to  1769, 
when  the  balance  due  was  ;f641.13.11j^. 
and,  by  inspecting  the  account;  it  ap- 
pears, that  the  said  Richard  continued  to 
make  advances  to  him,  and  has  credited  him 
for  considerable  sums,  ,but  the  balance  al- 
most always  continuing  nearly  the  amount 
of  the  bond.  That  it  is  probable  the  said 
Richard  never  may  have  made  up  any  ac- 
count of  his  administration,  on  the  estate  of 
the  said  Richard  the  elder;  but  the  said 
John,  who  had  attained  his  age  of  21  years, 
some  time  before  the  bond  was  given,  never 
would  have  entered  into  it,  if  he  had  not 
been  satisfied  that  his  brother  Richard, 

542  as  executor  of  *his  father,    owed  him 
nothing ;  and  at  this  distance  of  time 

a  Court  of  Equity  will  presume  so,  unless 
there  was  any  suggestion,  or  proof  of  undue 
influence ;  for  which  there  is  not  the  small- 
est ground,  either  from  the  character,  or 
conduct  of  the  said  Richard.  That,  al- 
though, the  estates,  devised  the  said  John, 
were  considerable,  yet  it  is  well  known  that 
Virginia  estates,  at  a  distance  are  not  profit- 
able; that  the  said  Richard's  under  his  own 
eye  were  not  so ;  and  it  is  probable,  that 
the  expenses  of  the  said  John  were  more 
that  the  profits  of  his  estate.  That  as  to 
the  lenc^th  of  time,  which  elapsed  after  the 
date  oi  the  bond,  before  any  steps  were 
taken,  with  respect  thereto,  it.  was  to  be 
observed,  that  the  said  John  was  the  brother 
of  the  said  Richard,  who  always  had  an 
aversion  to  quarrel,  as  well  as  to  bring  suit 
against  his  brother.  Besides  eight,  or 
nine  years  of  the  time  were  during  the 
war;  near  six  of  which  are,  by  the  act  of 
Assembly,  but  one  day ;  so  that  no  conclu- 
sive argument  is  to  be  drawn,  from  the 
length  of  time.    That,  instead  of  deduction 
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for  the  ;£960.  13.  6.  sterling,  the  defendant 
is  advised  a  contrary  conclusion  ought  to 
be  drawn ;  because  the  said  John  Randolph 
must,  at  the  time  of  executing  the  said 
mortgage,  have  been,  at  least,  26  or  27 
years  of  age ;  had  been  some  years  married, 
and  most  have  known,  whether  it  was  in- 
cambeat,  on  him,  to  have  secured  that  sum, 
to  the  Hanbury's,  and  therefore  took  upon 
himself  to  pay  the  amount  of  his  fathers 
debt  to  the  house?  Which  assertion  is  cor- 
roborated by  an  account  from  the  house  of 
John  Hanbury  and  company  dated  in  175  ; 
by  which,  there  was  then  due  to  the  said 
house,  a  balance  of  jf493.  10.  8..  from  the 
estate  of  the  said  Tohn,  arising  as  the  de- 
fendant presumes  for  necessaries  imported 
for  the  use  of  his  estate ;  and  it  cannot  be 
presumed,  that  the  said  John  would  have 
given  his  bonds  for  ;f600.,  if  nothing  was 
due  from  him;  and  afterwards  mortgaged 
his  estate,  for  upwards  of  ;f 900.  sterling, 
if  not  due  also.  That  the  facts,  stated  in 
the  bill,  appear  to  be  the  suggestions 

543  of  *Jerman  Baker ;  who  knew  a  great 
deal  of    the  transactions  between  the 

said  John  and  Richard ;  and  to  whom  the 
defendant  shewed  the  bond  before  he 
brought  suit.  That  Baker  looked  at  it  for 
some  time,  as  if  endeavouring  to  recollect 
the  transaction,  and  then  observed,  that 
he  was  satisfied  the  money  was  due,  and 
must  be  paid ;  or  words  to  that  effect. 

In  June  1796  general  replication  and  com- 
missions : 

In  January  1797  the  cause  was  set  for 
hearing. 

There  is,  in  the. record,  a  copy  of  the  will 
of  Richard  Randolph,  the  elder,  dated  the 
18th  of/  December  1747;  and  proved,  and 
recorded  in  June  1749. 

There  is  also  a  copy  of  the  mortgage  from 
John  Randolph  to  the  Hanbury  *s,  dated  the 
22d  of  February  1768.  Which  reciting, 
that,  '*  Whereas  the  said  Capel  and  Osgood 
Hanbury  have  agreed  and  undertaken  to 
advance  and  lend  unto  the  said  John  Ran- 
dolph, the  sum  of  fpur  thousand  pounds 
sterling  money  of  Great  Britain  (including 
the  sum  of  fifteen  hundred  and  seventy  four 
pounds,  six  shillings  and  six  pence  sterling 
money,  due  from  Ryland  Kaquire,  to  the 
said  Capel  and  Ozgood  Hanbury ;  and  also 
the  sum  of  nine  hundred  and  sixty  pounds 
thirteen  shillings  and  six  pence  sterling 
money  to  them  due,  from  the  estate  of 
Richard  Randolph  of  the  county  of  Henrico 
Esquire,  deceased."  Proceeds  thus,  *'Now 
this  indenture  witnesseth,  that  for  and  in 
consideration  of  the  said  agreement, and  also 
in  consideration  of  the  sum  of  twenty  shill- 
ings to  the  said  John  Randolph  by  the  said' 
Capel  and  Ozgood  Hanbury  in  hand  paid 
&c."  It  was  re-acknowledged  in  October 
1768,  and  again  in  November  1768.  In  May 
1768,  it  was  recorded,  in  the  General  Court. 

The  last  account  spoken   of,    in    the   an- 
swer, is  in  these  words : 

544  **'Dr.    The  estate  of  Col.  Richard 
Randolph    on    account   of  John  Ran- 
dolph. Cr. 

May,  1751.  To  balance  of  Jonn  Ran- 
dolph's account  then  sent  him.    493.  10.  8. 
To  interest  from  said  date  till  paid. 

(E.  E.)      J.  Hanbury,  &  Co. 
February  20th,  1752." 


In  March  1799,  the  Court  of  Chancery, 
upon  a  hearing,  dismissed  the  bill,  with 
costs.  From  which  decree,  the  plaintiff 
appealed  to  this  court. 

Randolph  for  the  appellant.  It  does  not 
appear  that  there  ever  was  a  settlement  of 
the  executors  and  guardians  accounts;  which 
ought  to  have  been  done,  as  there  was  a 
large  body  of  lands,  and  a  considerable  re- 
siduary estate  appropriated  to  the  purpose, 
of  paying  the  testators  debts;  which  must 
not  only  have  been  sufficient  for  that  pur- 
pose, but  probably  left  a  surplus.  Added 
to  which,  the  profits,  of  John  Randolph's 
own  estate,  must  have  been  very  great, 
during  his  long  minority ;  and  it  ought  to 
be  shewn,  how  they  were  disposed  of. 
Besides  the  great  payment  made  to  the 
Han  bury  s,  on  account  of  the  estate,  several 
years  after  the  bond  was  given,  entitled  the 
plaintiff  to  a  discount  for  that  sum ;  and 
ought  to  have  been  so  applied.  At  least  a 
further  opportunity,  of  enquiring  into  the 
matter,  ought  to  have  been  afforded  the 
plaintiff,  by  sending  the  cause  to  account, 
before  a  commissioner.  The  antiquity  of 
the  bond,  moreover,  affords  a  strong  pre- 
sumption, of  its  being  satisfied.  Other- 
wise, it  is  not  easy  to  conceive,  why  it  was 
suffered  to  remain,  so  long,  without  pay- 
ment having  been  enforced,  or  even  de- 
manded. The  account  in  the  record  related 
to  another  John  Randolph,  and  not  to  this 
John  Randolph;  who,  by  reason  of  his 
tender  years,    could   have   had   no   account 

against  him. 
545  *Call  and   Wickham   contra.      An 

account  would  have  been  improper, 
after  so  great  a  distance  of  time,  when  the 
circumstances  must  all  have  been  forgot- 
ten, and  the  evidences  lost.  For  as  on  the 
one  hand  the  payments  cannot  be  known, 
so  on  the  other,  the  property,  debts  and 
transactions,  must  have  escaped  all  recol- 
lection :  Insomuch,  that  perhaps  the  deliv- 
ery of  a  single  slave,  or  any  other  article 
could  not  now  be  shewn.  The  Court  there- 
fore will  not,  at  this  day,  indulge  an  in- 
quiry into  such  stale  matters;  4  Bro.  ch. 
rep.  258.  Which  case  expressly  applies. 
For  here  the  testator  has  lain  by,  and 
suffered  the  estate  to  be  distributed,  and 
then  the  appellant,  in  the  language  of  the 
judge  there,  comes  forward  to  demand  an 
account,  after  the  ri^ht  has  been  so  long 
slept  on,  of  transactions  originating  above 
half  a  century  ago.  The  granting  of  which 
request  would  expose  the  appellee  to  every 
possible  inconvenience.  But  the  bond  is  a 
presumption  of  a  settlement,  until  the  con- 
trarv  is  shewn ;  and  the  long  acquiescence 
afterwards  confirms  the  presumption;  es- 
pecially as  the  mortgage,  itself,  would  have 
been  an  incitement  to  demand  it.  Added 
to  which,  Richard  Randolph,  whose  char- 
acter is  not  impeached,  assigned  this  bond 
to  his  own  son  as  a  security,  and  it  is  not 
probable,  that  he  would  have  done  so,  if 
he  had  not  considered  it  as  actually  due. 
The  mortgage  was  a  transaction  between 
John  Randolph  and  the  Hanburys;  and 
therefore,  strictly  speaking,  is  no  evidence 
against  Richard  Randolph :  But  allowing 
it  the  fullest  force,  yet  it  was  probably  no 
more  than  John  Randolphs  own  share  of 
the  debt  due  from  the  estate ;  and  although 


399 


2  CALL 


Virginia  Rbports,  Annotated. 


646-649 


the  mortgrage  states  it  as  money  borrowed, 
that  was  merely  the  mistake  of  the  writer, 
and  proves  nothing.  Besides  the  bond  is 
due  to  Richard  Randolph  in  his  own  right, 
and  the  sum,  mentioned  in  the  mortgage, 
was  a  debt  due  from  the  estate.  So  that 
the  mortgage  could  not  form  a  proper  dis- 
count against  the  bond.  The  uncertainty, 
in  all  these  matters,  is  alone  suffi- 
546  cient,  *to  repel  the  application  for  an 
account ;  because  it  proves  how  unsat- 
isfactory the  enquiry  must  be,  and  to  what 
difBculties  it  would  expose  the  parties 
against  whom  it  is  prayed.  The  antiquity 
of  the  bond  was  a  proper  subject  for  the 
consideration  of  the  jury;  and  they  have 
decided  it  in  favor  of  the  creditor.  Besides 
the  delay,  to  sue  upon  the  bond,  is  ac- 
counted for,  by  the  answer;  and  was  owing 
to  the  family  connection,  and  the  friend- 
ship between  the  brothers. 

Randolph  in  reply.  If  the  appellee  would 
be  under  any  difBculties  in  taking  the  ac- 
count, it  is  the  fault  of  his  own  testator ; 
who  ought  to  have  come  to  a  settlement,  at 
an  earlier  period.  But  as  it  is  not  stated 
that  any  vouchers  are  lost,  it  does  not  ap- 
pear that  there  would  be  any  inconvenience 
in  taking  the  account.  If  it  were  tru£, 
that  the  bond  was  given  for  transactions 
between  John  Randolph  and  Richard  Ran- 
dolph, yet  the  debt,  taken  up  by  the  mort- 
gage, was  more  than  sufficient  to  pay  it, 
and  ought  so  to  be  applied.  The  case  from 
4  Bro.  instead  of  repelling  the  application 
for  an  account,  contains  principles  ex- 
pressly proving  our  right  to  it. 

Hay  on  the  same  side.  Insisted,  that  it 
was  plainly  to  be  inferred,  from  the  whole 
complexion  of  the  case,  that  the  bond  was 
given  on  account  of  transactions  relating 
to  the  estate ;  and  if  so,  then  that  the 
mortgage  was  a  clear  satisfaction  of  it. 

Cur.  adv.  vult. 

LYONS,  Judge.  Delivered  the  resolution 
of  the  Court.  That  there  was  no  error  in 
the  decree ;  and  therefore  that  it  was  to  be 
affirmed. 

Decree  Affirmed. 


547  *Fieldv.  Culbreath. 

[April  Term,  1801.] 

Land  arants— Caveats*  —  Case  at  Bar— In  1788  C. 
located  a  land  oflQce  treasury  warrant.  Issued  29th 
Noy.  1783.  on  lands  on  the  Eastern  waters:  F.  (who 
upon  the  trial,  did  not  prove  any  title,  in  himself, 
to  the  lands  located)  entered  a  caveat,  in  the  land 
office,  as^ainst  a  patent  to  C.  The  District  Ck>urt 
S^ave  jQdfirment  in  favor  of  C.  and  this  Court 
affirmed  it. 

Same— Entry.— What  is  a  g^ood  Entry. 

Field  filed  a  caveat  in  the  Land  Office 
against  any  patent  issuing  to  Culbreath. 
Which  caveat  is  in  these  words:  *'Let  no 
patent  issue  to  Thomas  Culbreath,  for 
thirty  eight,  and  a  quarter  acres  of  land, 
surveyed  for  him  the  thirtieth  day  of  Octo- 
ber one  thousand  seven  hundred  and  eighty 
eight,  by  John  Hollo  way,  assistant  to  Sam- 
uel Dedman  surveyor  of  Mecklenburg 
county,  and  bounded  according  to  the  said 
survey  as  follows:  Beginning  at  a  white 
oak  on  Graffy   creek,    from   thence.    North 

*Land  Grants— Caveat— See  principal  case  cited  In 
Carter  v.  Ramey,  iSQratt.  W7,  and/oo^nof^':  Staples 
V.  Webster,  5  Call  274 :  Miller  v.  Pasre.  6  Call  36,  37,  40, 
43. 


thirty  nine  degrees  East  sixty  six  poles  to 
comer  pointers  in  John  Clark's  line,  from 
thence,  South  eight  degrees  East  one  hun- 
dred and  eighty  four  poles  to  Williams's 
corner  post  oak  in  Thomas  Field's  line, 
from  thence,  North  eighty  three  degrees. 
West  iifty  six  poles  to  a  maple  on  Graffy 
creek,  thence  down  the  same,  as  it  mean- 
ders, to  the  beginning :  And  now  caveated, 
and  claimed  by  Thomas  Field,  of  the  said 
county  of  MecklenbuVg,  for  the  following 
reasons : 

**First,  because  all  the  land  contained  in 
the  said  survey  and  plot  is  the  proper  estate 
of  the  said  Thomas  Fielding  fee  simple, 
and  is  included  within  his  ancient  and 
known  lines,  duly  processioned,  and  in 
quiet  and  peaceable  possession  of  the  said 
Thomas  Field,  and  those  whose  estate  he 
hath  and  claimeth  under  the  devise  of  his 
late  father  Theophiius  Field  deceased,  in 
his  last  will  and  testament,  for  the  space 
of  fifty  years  last  past,  appropriated  and 
occupied,  with  a  visible  personal  property 
thereon  of  sufficient  value  to  pay  and  dis- 
charge all  the  quitrents  and  land  taxes, 
wherewith  the  same  was  ever  charge- 
able. 

548  ***Secondly,    because   all  quitrents. 
and   land  taxes,    ever    due  upon    the 

said  land,  have  been  duly  and  regularly  paid 
by  the  said  Thomas  Field,  and  his  predeces- 
sors in  the  freehold;  agreeable  to  the  quan- 
tity expressed  in  the  old  surveys  and  grants. 

*  ^Thirdly,  because  the  said  Thomas  Field, 
was  in  actual  possession  of  the  said  land, 
at  the  time  of  the  said  survey : 

**And  fourthly,  because  the  said  survey 
and  plott,  and  the  record  and  return  thereof 
are  irregular,  improper  and  contrary  to 
law." 

At  Mecklenburg  County  Court  November 
1790  a  jury  were .  impanneled  to  find  such 
facts  as  are  material  to  the  cause,  and  not 
agreed  by  the  parties.  The  record  then 
states,  that  **It  appearing  to  the  Court, 
that  the  warrant,  under  which  the  defend- 
ant claims,  issued  previous  to  an  act  of 
Assembly  passed  in  the  year  one  thonaand 
seven  hundred  and  eighty  five,  directing- 
the  manner  of  obtaining  rights  to  unappro- 
priated lands,  on  the  eastern  waters,  and 
the  survey  aforesaid  made  in  consequence 
of  an  entry  by  the  said  warrant,  and  that 
the  said  defendant  has  no  right  to  a  grant 
by  virtue  of  the  said  survey  under  the  said 
warrant:  Therefore  it  is  considered  that 
a  grant  issue  to  the  plaintiff  for  the  said 
lands,  upon  his  complying  with  the  laws 
in  such  cases  made,  and  that  he  recover 
against  the  defendant  his  costs." 

The  defendant  filed  a  bill  of  exceptions 
to  the  foregoing  opinion  of  the  Court ; 
which  stated,  that  the  defendant  offered  in 
evidence  to  the  jury  a  Land-Office  Treasury 
Warrant,  dated  the  29th  of  November  1783, 
issued  to  Daniel  Carter  for  300  acres  due 
him,  in  consideration  of  ;f480.  current 
money  paid  into  the  public  Treasury.  And 
assigned  by  Carter  to  Harper;  and  by  him 
til  Samuel  Dedman :  Who  assigned  two 
hundred    acres    thereof    to  Mitchell ; 

549  and  likewise   indorsed   that    *he    had 
surveyed  38}^    acres   of    the   warrant 

for  Culbreath.  That  the  defendant  also 
offered  in  evidence  an  entry  in  the   follow- 
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inf  words:  ** April  8th  1788  Thomas  Cul- 
breatb  enters,  by  Land-Office  Treasury 
Warrant  No.  20,900,  panted  Daniel  Carter, 
and  dated  the  29th  day  of  November  1783, 
for  all  the  vacant  land,  between  the  lines 
of  John  Clark,  Thomas  Field,  James  Wil- 
liams, and  William  Culbreath  deceased." 
That  he  also  offered  in  evidence  a  survey, 
which  beg^ins  at  a  corner  White  Oak  on 
Graffy  creek,  thence  to  comer  pointers  in 
John  Clarks  line,  thence  to  Williams's  cor- 
ner post  Oak  in  T  Fields  line.  Thence  to  a 
Maple  on  Graffy  creek,  thence  down  the 
same,  as  it  meanders,  to  the  beginning. 
That  the  plaintiff  prayed  judgment  of  the 
Conrt,  because  the  defendant  had  located 
the  said  warrant  on  lands  lying  in  Meck- 
lenburg county,  and  not  on  the  western 
waters,  on  which,  alone  the  plaintiff  in- 
sisted the  defendant  had  a  right  to  locate 
the  said  warrant,  since  the  said  act  of  1785 ; 
and  that  the  Court  was  of  that  opinion. 
The  defendant  prayed  an  appeal,  which  was 
refused  by  the  Court. 

The  District  Court  granted  a  writ  of  su- 
persedeas to  the  judgment;  which  they  re- 
versed (because  there  were  no  facts  found 
by  the  jury,  nor  were  the  jury  discharged) 
and  retained  the  cause  for  further  proceed- 
ings. At  a  future  court,  it  was  sent  to  the 
rales,  for  an  issue  to  be  made  up.  Which 
order,  at  another  court,  was  set  aside,  on 
the  plaintiffs  motion,  and  the  cause  put 
upon  the  issue  docket. 

In  May  1797  a  jury  were  charged,  to'  find 
such  facts  as  are  material  to  the  cause,  not 
agreed  by  the  parties:  Who  found  a  ver- 
dict in  these  words : 

'*We  of  the  jury  find  the  land  warrant  in 
these  words,  to  wit:  (setting  it  forth)  We 
also  find  the  following  assignments  on  the 
back  of  the  said  warrant  (setting  them  forth 
as  above. )  We  also  find,  that  the  said 
550  Thomas  Culbreath  came  ^possessed  of 
the  said  land  warrant,  in  a  short  time 
after  the  said  last  assignment  above  writ- 
ten on  the  back  of  the  warrant  aforesaid. 
We  likewise  find  the  testament  and  last 
will  of  Theophilus  Field  deceased,  in  these 
words,  referring  to  it  generally,  but  partic- 
ularly stating  the  following  clause.  *Item, 
I  give  and  devise  to  my  son  Thomas  Field 
and  to  his  heirs  forever  the  several  tracts 
and  quantities  of  lands,  to  wit:  All  my 
lands  and  plantations  on  Graffy  creek,  on 
the  South  side  of  Roan  oak  river,  containing 
2898  acres ;  of  which  404  I  formerly  took  up, 
2300 1  bought  of  John  Hood,  36  of  John 
Bressie,  and  158  acres  thereof  I  lately  took 
up;  also  the  land  and  plantation  on  the 
North  side  of  Koanoak  river,  I  bought  of 
Thomas  and  John  Satter  White,  (containing 
400  acres,)'  That  a  woman  had  built  a  log 
house  on  the  said  38}^  acres  of  land,  sur- 
veyed, as  aforesaid,  for  the  said  Thomas 
Culbreath,  and  dwelt  on  the  said  38^  acres 
of  land,  for  eighteen  years,  or  thereabouts. 
We  further  find,  that  Lemuel  Wilson  at- 
tended the  processioning  of  the  lines  of  the 
said  Thomas  Field  and  others  twenty  odd 
years  ago,  when  the  said  Thomas  Field 
informed  him  the  said  Williams,  that  the 
creek  was  the  line,  tho'  he  knew  there  was 
an  old  line  across  a  place  called  the  Moun- 
tain, and  further,  that  James  Williams   at- 


tended the  processioning  of  the  lands  of  the 
said  Thomas  Field  and  others,  three  or 
four  times,  at  which  times  the  said  line 
across  the  mountain  aforesaid  was  marked 
as  the  line  of  the  said  Thomas  Field,  and 
that  the  said  383s^  acres  of  land  was  consid- 
ered as  vacant  and  unappropriated  land; 
but  was  informed,  by  the  said  Thomas 
Field,  that  he  had  an  order  of  counsel  for 
the  same.  And  we  further  state,  that  the 
said  3S}4  acres  of  land  was  vacant  and 
unappropriated  land,  and  not  included  in 
the  ancient  boundaries  of  the  said  Thomas 
Field,  at  the  time  the  entry  was  made  by 
the  said  Thomas  Culbreath." 

551  *Upon    this    verdict,     the   District 
Court  gave  judgment  for  the   defend- 
ant ;  and  Field  appealed  to  this  Court. 

Call  for  the  appellant.  By  the  act  of  1785 
chap.  42  a  different  land  warrant  was  nec- 
essary. For  the  Legislature,  by  that  act 
clearly  intended,  that  no  lands  upon  the 
Eastern  waters  should  be  granted,  after  the 
passage  of  that  law,  upon  any  other  terms, 
than  those  mentioned  in  it.  Because  by 
prescribing  a  particular  mode,  they  thereby 
necessarily  excluded  every  other;  and  be- 
cause too,  by  the  last  clause  they,  in  ex- 
press words  except  two  cases  from  the 
operation  of  the  statute.  1.  Cases  where  a 
location  had  been  already  begun  prior  to 
the  passing  of  the  act?  2.  Cases  of  pre- 
emption rights  to  marshes  and  sunken 
grounds.  Which  obviously  excludes  the 
right  of  commencing  an  entry,  under  any 
former  warrant.  For  by  declaring  the  war- 
rant good,  where  the  entry  was  begun,  or 
it  was  a  case  of  preemption  rights,  they 
manifest  their  intention,  that  it  should  not 
be  so,  where  the  entry  was  not  begun,  or 
it  was  not  a  case  of  preemption  rights. 
Again  the  object  of  the  law  was  to  provide 
a  fund  to  aid  the  discharge  of  the  public 
debt  due  to  foreigners,  which  object  would 
be  utterly  defeated,  upon  any  other  con- 
struction of  the  act.  Because  then  the  old 
warrants  would  all  have  been  bought  for 
locations  upon  the  Eastern  waters,  at  a 
less  price,  than  the  public  would  sell  new 
ones  for;  but  greater,  than  the  price  of 
warrants  for  lands,  on  the  Western  waters. 
So  that  the  individual  holders  would  be 
enriched,  but  the  public  purse  would  remain 
as  empty  as  before  the  passage  of  the  law. 
Which  would  have  wholly  disappointed  the 
views  of  the  Legislature.  For  the  Eastern 
lands  would  still  have  continued  to  be  lo- 
cated on  the  ancient  terms,  and  new  war- 
rants would  only  have  been  taken  out,  for 
those  on  the  Western  waters. 

It  cannot  be  said,    that   the  construction 

now    contended   for,  would  give  the  act  an 

ex  post  facto  operation,  which  would 

552  be   prejudicial   to  the  holders  *of  the 
old    warrants,    whose   former    rights 

would  be  thereby  divested  or  circumscribed. 
Because  they  may  still  lay  them  on  the 
western  waters,  and  thus  have  full  satis- 
faction for  the  claim.  So  that  the  public 
faith  is  not  violated  towards  them.  Besides 
the  warrant  itself  did  not  give  them  a  right 
to  any  lands  in  particular,  until  they  had 
made  locations.  It  was  only  a  right  to 
locate  them  on  unappropriated  land ;  which 
they   might   never  exercise ;  and   therefore 
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oouLd  acquire  no  ^ig^t  to  any  land,  either 
on  the  Eastern  or  Western  waters,  until  a 
location  was  made.  Which  is  the  first 
inception  of  a  right  to  lands  in  any  partic- 
ular P&t't  of  the  state.  Walcott  v.  Swan* 
in  this  Court.  Therefore  the  warrant  only 
l^ives  a  privilege  of  locating  them  on  any 
waste  and  unappropriated  lands,  at  the 
time  of  the  proposed  entry.  For  the  very 
term  unappropriated  means  not  applied  to, 
or  set  aside  for,  any  particular  use  or  pur- 
pose. But  if  a  particular  parcel  is  declared 
ungran table,  or  specificall3'  appropriated, 
before  the  holder  has  exercised  the  priv- 
ileges, he  can  no  more  complain,  than  if 
an  individual  had  made  a  location  before 
him.  The  only  difference  is,  that  it  is  an 
individual  who  appropriates,  instead  of 
the  public;  but  the  public  has  as  much 
right  to  do  so,  as  the  individual.  Now,  in 
the  present  case,  the  public  have  appropri- 
ated the  lands,  on  the  Eastern  waters,  to 
a  particular  purpose,  prior  to  the  exercise 
of  the  right  under  the  old  warrant;  which 
only  gave  the  holder  a  right  to  locate  it  on 
unappropriated  lands:  A  term  not  appli- 
cable to  the  lands  in  question,  at  the  time 
of  the  location.  But  as  the  warrant  only 
g'ave  them  a  right  to'  locate  it  on  unappro- 
priated land,  that  necessarily  supposed  a 
right  in  government  to  appropriate ;  and 
the  Legislature  have  done  so,  with  regard 
to  the  lands  on  the  Eastern  waters,  by 
creating  them  into  an  auxiliary  fund  for 
the     payment    of     the     foreign    debt.     A 

contrary  construction  would  defeat 
553      *the  act   of  May  1780,   which  declares 

that  commons  &c.  upon  the  Eastern 
waters,  should  not  be  grantable  in  future ; 
although  the  act  admits  they  were  so,  be- 
fore the  passage  thereof.  Which  is  only 
just  liable,  on  the  ground  of  argument  now 
assumed;  namely,  that  they  were  previ- 
ously appropriated  before  any  attempt  to 
locate.  In  fine,  no  location  having  been 
made  before  the  act,  no  injustice  is  done 
the  holder;  who  may  still  have  satisfaction 
for  his  warrant  on  the  Western  waters,  and 
the  meaning  of  all  the  laws  be  preserved. 
Whilst  the  contrary  construction  would 
wholly  defeat  them. 

But  if  the  warrant  were  good,  the  entry 
is  too  vague  and  uncertain.  For  it  has  no 
beginning,  as  it  ought  to  have :  Nor  does 
it  ascertain  the  lands  with  convenient  pre- 
cision, according  to  the  case  of  Hunter  v. 
Hallt  in  this  court.  For  it  does  not  appear, 
that  the  lines,  described  in  the  entry,  do 
include  the  lands  in  question,  upon  all 
sides;  and,  in  point  of  fact,  when  the  sur- 
vey came  to  be  made,  not  more  than  two  of 
the  lines,  described  in  the  entry,  corre- 
sponded with  those  mentioned  in  the  survey. 
So  that  the  entry  may  have  comprehended 
a  great  extent  of  country,  and  much  be- 
yond the  quantity  contained  in  the  warrant; 
which  was  his  only  authority  to  locate  at 
all.  For  a  location  without  a  warrant  in 
possession  is  actually  void. 

Wickham  for  the  appellee.  The  question 
is.  whether  the  caveat  shall  be  sustained? 
Which  can  only  be,  where  the  party  who 
caveats    has   a    better   right   himself,  than 
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the  person  applying  for  the  patent ;  for  as 
to  the  point,  whether  the  warrant  is  au£S- 
cient  to  entitle  the  holder  to  locate  on  the 
eastern  waters,  that  is  a  matter  purely  for 
the  consideration  of  the  Register;  who 
will  refuse  the  patent  if  wrong,  and 
grant  it,  if  right.  In  the  present 
554  *case,  Field  shews  no  title ;  and  there- 
fore he  has  no  right  to  prevent  a  pat- 
ent, from  issuing  to  another.  No  injury 
results  from  this  doctrine;  because  the 
Commonwealth  will  not  be  bound  by  the 
dismission  of  the  caveat.  The  act  of  1785 
does  not  take  away  the  right,  to  locate 
prior  warrants,  on  the  eastern  waters.  It 
does  not  do  it  in  express  words;  and  the 
tenor  of  the  law  is  prospective.  That  Leg- 
islature did  not  mean  to  take  away  a  vested 
right,  from  the  holder.  The  case  of  com- 
mons Ac.  stands  upon  the  same  grounds 
as  public  roads,  mill-dams,  and  other  public 
conveniences.  The  land  warrant  was  a 
contract,  allowing  the  holder  to  locate  on 
any  unappropriated  lands;  and  therefore 
any  extraordinary  attempt,  by  the  Legisla- 
ture, to  diminish  the  objects  of  location, 
would  have  been  a  breach  of  the  public 
faith.  The  entry  was  sufficiently  certain. 
For  it  is  for  all  the  vacant  lands  lying 
within  certain  boundaries :  Which  superse- 
deas the  necessity  of  a  beginning;  for  that 
is  only  requisite,  where  there  are  sunx>und- 
ing,  unappropriated  lands.  A  caveat  is  like 
a  declaration;  it  states  facts,  and  the 
grounds  of  objection.  But  here,  if  it  were 
even  true,  that  a  person  having  no  title  him- 
self might  caveat  another's  patent,  the  ap- 
pellant has  not  stated,  that  the  warrant 
could  not  be  located  on  the  eastern  waters,  or 
that  the  entry  was  defective. 

Call  in  reply.  Any  person,  whether  in- 
terested or  not,  may  prevent  a  patent  from 
issuing  to  a  person  not  having  title  to  one, 
in  order  to  prevent  imposition  on  the  pub- 
lic; and,  if  nothing  of  this  kind  be  done  in 
the  Register's  Office,  the  court,  as  guard- 
ians of  the  public  rights,  would  ex  officio 
interpose,  where  it  plainly  appeared,  that 
the  party  was  endeavouring  to  procure  a 
patent,  contrary  to  law.  For  although  such 
a  patent  would  be  void  against  a  fpture 
locator,  yet  no  person  would  willingly  in- 
volve himself  in  a  law  suit  with  another, 
who  was  in  possession,  under  a  patent  is- 
sued by  the  proper  authority.  The 
555  question  is  *not,  whether  the  Legis- 
lature could  prevent  the  holders  of 
old  warrants,  from  locating  them  on  the 
eastern  waters,  but  whether  they  have 
not  specifically  appropriated  those  lands? 
For  if  so,  no  injury  is  done  the  hold- 
ers, who  may  still  locate  them  on  any 
unappropriated  lands.  The  entry  is  alto- 
gether uncertain.  A  beginning  was 
clearly  necessary,  according  to  the  appellees 
own  argument.  For  it  does  not  appear, 
that  there  was  no  surrounding  unappropri- 
ated lands,  but  the  contrary ;  inasmuch  as 
the  lines,  described  in  the  entry,  do  not 
agree  with  those  in  the  survey.  So  that  it 
does  not  appear,  that  the  entry  compriases 
no  more  land  than  is  contained  in  the  snr* 
vey. 

Per   Cur.     Affirm  the   judgment    of    the 
District  Court. 
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Hyer<  &  &1.  v.  Green. 

[April  Term,  1801.] 

Deanrrer  to  EvMcnce— TestlaMay.*->in  a  demurrer 
loeTldence  all  Uie  testimony  on  both  Bides  ooffht 
to  be  inserted. 

WrItofRlffht-BvMflooe— Noo-Teanra.— Qnere:  If  non- 
tenure may  be  given  in  evidence  in  a  writ  of  rlffht, 
where  the  mise  is  joined  on  the  mere  right? 

James  Green  brought  a  writ  of  right  in 
the  County  Court  of  Hardy,  against  Leonard 
Hyers,  John  Hyers,  Lewis  Hyers,  Martin 
Shobe,  Rudolph  Sbobe,  Martin  Powers, 
Jacob  Shobe,  Christopher  Brmontrout, 
Martin  Shobe,  jr.  Abraham  Stooky,  Modlin 
Stooky  and  Conrad  Carr,  for  ^*His  fourth 
undivided  part  of  one  tenement,  containing 
eleven  hundred  and  twenty  acres  of  land 
with  the  appurtenances  in  the  county  afore- 
said, late  the  county  of  Augusta,  on  the 
Sonth  branch  of  Potowmack  river,  and 
boanded  as  folio  we  th,  to  wit:  Beginning 
at  two  red  oaks,  on  the  South  side  the  North 
forlc  of  the  said  branch,  thence  8.  28  W. 
106  poles  to  a  black  walnut,  white  oak  and 
Elm,  on  a  branch  at  the  foot  of  a  hill, 
thence  N.  74  W.  400  poles  to  a  red 
556  oak,  *at  the  foot  of  a  hill,  thence  N. 
57  W.  248  poles  to  a  white  oak,  on  a 
hill,  thence  S.  52  W.  160  poles  to  a  white 
oak,  thence  N.  80  W.  48  poles  to  two  white 
oaks,  thence  N.  49  W.  100  poles,  thence  N. 
15  W.  40  poles  to  a  sugar  tree  and  hickory  on 
the  said  branch,  thence  down  the  several 
courses  of  the  same  to  the  beginning." 

The  mise  was  joined,  by  the  parties,  upon 
the  mere  right,  according  to  the  form  of 
the  act  of  Assembly. 

There  is  a  deed  from  I^ord  Fairfax  to 
Jacob  Stooky  for  three  lives  dated  3d 
Aag^ast  1773.  Another  of  the  same  date 
to  Leonard  Hyers  for  223  acres.  Another 
of  the  same  date  to  Martin  Shobe  for  89 
acres.  Another  of  the  same  date  to  Mar- 
tin Shobe  for  211  acres.  Another  of  the 
same  date  to  Martin  Powers  for  130  acres. 
Another  of  the  same  date  to  Christopher 
Ermontrout  for  167  acres.  Another  of  the 
same  date  to  Barbary  Shobe  for  177  acres. 
And  another  of  the  same  date  to  Jacob 
Shobe  for  97  acres. 

There  is  a  patent  to  Robert  Green  for 
1120  acres  dated  12th  January  1746. 

There  is  a  copy  of  the  said  Robert  Green's 
will  dated  22d  of  February  174 Jg.  In 
which  is  the  following  clause,  to  wit:  *^I 
give  and  bequeath  unto  my  said  sons  James 
and  Moses  Green  and  their  heirs  and  as- 
signs forever,  one  half  of  a  tract  of  land, 
containing  two  thousand  acres,  lying  in 
Augusta  county,  between  the  Shenan- 
doah, and  the  Peaked  Mountain ;  and  my 
will  is,  that  the  said  lands  bequeathed  to 
my  said  sons  James  and  Moses  Green  shall 
be  equally  divided  between  them,  at  the 
4iiscretion  of  my  executors." 

*Ocamrrer  to  Evidence— Who  /lay  Deomr— Joinder 

to  Dcaarrer.— The  principal  case  is  cited  In  Clark  v. 
R-  &  D.  R.  Co.,  78  Va.  718.  for  the  proposition  that 
eitber  party,  plaintiff  or  defendant,  has  a  rlgrht  to 
demur  to  the  evidence,  and  the  other  party  will  be 
compelled  to  join  In  the  demarrer  unless  the  case 
be  plainly  against  the  demurrant,  and  his  object  in 
demurring  seems  to  be  clearly  nothing  else  but  de- 
lay. See/0o£-note  to  Rohr  v.  Davis.  9  Leigrh  30.  The 
principal  case  Is  cited  In  this  connection  in  Qreen 
r  Judith.  5  Rand.  10, 11, 17:  Hyers  v.  Wood.  2  Call  580. 
5@&-  See  grenerally.  monogrraphic  note  on  "Demarrer 
to  the  Evidence"  appended  to  Tutt  v.  Slauffhter.  5 
Oratt  asi 


There  is  a  survey  of  the  lands  demanded, 
made  by  order  of  the  court,    which   states 
them  to  be  situated,    as  follows:    '*Begin- 
nin|^  in  the  river  where  the  corner  was  sup- 
posed to  have  stood,   riinnini^  across 

557  the  bottom  8.  25  W.    106   poles  *to    a 
amall  branch  between  the  foot  of  two 

hills,  old  deed  calling*  for  a  black  walnut, 
white  oak  and  elm,  no  mark  to  be  found, 
the  timber  much  cut,  thence  N.  77  W.  400 
poles  to  the  top  of  a  knoie,  no  mark  found, 
the  old  deed  calling  for  a  red  oak  at  the  foot 
of  the  hill,  timber  very  little  cut,  thence  N. 
60  W.  248  poles  to  the  top  of  the  hill  by 
Martin  Jobs  orchard,  old  deed  calling  for 
a  white  oak,  no  mark,  timber  much  cut 
about  there,  thence  8.  49  W.  160  poles,  old 
deed  calling  for  a  white  oak,  no  mark  found, 
timber  not  cut,  thence  N.  83  W.  48  poles 
into  Conrad  Carr's  meadow,  no  mark  found, 
old  deed  calling  for  two  white  oaks,  timber 
all  cut  down,  thence  N.  52  W.  100  poles, 
old  deed  calls  for  no  tree,  thence  N.  18  W. 
6  poles  to  the  river,  old  deed  calling  for  40 
poles  in  this  course  and  a  sugar  tree  and 
hickory  on  the  bank  of  the  river,  no  mark 
found,  the  timber  not  much  cut,  only  a  road 
on  the  bank,  thence  down  the  several 
meanders  of  the  river  to  beginning,  con- 
taining one  thousand  and  fifty  acres." 

Upon  the  trial  of  the  cause,  the  demand- 
ant filed  a  bill  of  exceptions  to  the  courts 
opinion,  which  stated,  that  the  demandant 
tendered  a  demurrer  to  the  evidence,  in 
these  words,  '^the  tenants  in  these  causes 
gave  in  evidence  the  following  leases, 
(naming  them  in  the  order  above  men- 
tioned,) and  they  and  those  to  whom  the 
said  leases  were  given,  under  whom  they 
claim,  have  been  in  possession  twenty  two 
years  under  the  above  mentioned  leases, 
and  twenty  years  previous,  that  upper  part 
of  the  land  demanded  by  the  demandant  in 
his  declaration,  lies  one  mile  below  the 
confluence  of  the  North  fork,  and  the  South 
branch,  and  on  the  side  opposite  from  the 
North  fork;  and  the  demandants  further 
proved  by  Philip  Paul  Toakum  the  lands 
whereon  the  aforesaid  Leonard  Hyers,  and 
others  now  live,  (being  the  lands  in  dis- 
pute,^ do  lay  on  the  South  branch  of 
Potowmack,  and  that  he  has  resided  in  this 
county  about  fifty   years,    and  never 

558  knew  *said  river  called  by  any  other 
name,    and    that    the  said  lands   lay 

some  distance  below  the  mouth  of  the 
north  fork  and  on  the  opposite  side  of  the 
South  branch  river.  And  by  Jonathan 
Heath  that  he  was  summoned  by  the  sheriff 
of  Hardy  county,  to  attend  the  surveying  a 
tract  of  land,  being  the  lands  in  dispute 
between  the  parties  aforesaid,  whereon  said 
Leonard  Hyers  and  others  now  live ;  where 
was  present.  Colonel  Joseph  Nevill  and 
John  Foley  surveyors.  They  begun  said 
survey  about  two  and  one  half  chains  in 
the  South  branch  of  Potowmack  about  four 
miles  below  the  mouth  of  the  North  fork, 
near  to  where  fort  George  formerly  stood, 
the  first  course  extended  eleven  poles  up  a 
run,  between  two  hills,  the  second  course 
crossed  the  point  of  a  hill  which  was  not 
passable;  they  measured  back  on  the  first 
course,  into  the  bottom,  to  enable  them  to 
run  the  second  course.  The  second  course, 
as  the  surveyor  then  run,  was  on  the  point 
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of   a  hillf    where   there  was  no  timber  cut, 
at    the   third   corner,    there    was  but  little 
timber,  .  the  fourth  corner,  no   timber   cut, 
the  iifth  corner,  cleared,    the   sixth    corner 
no  timber  cut,  at   the   seventh   corner,    no 
timber   cut,   except  a  road  along  the  river, 
the    last  .course    calls    for    forty  poles  but 
found,  only  six,  when  we  came  to  the  river, 
which  if  they   had   extended   agreeable   to 
the  deed,  would  have  carried  them  over  the 
South    branch  into  a  pine   hill,    they   then 
took   down    the  different    meanders  of  the 
river  to  the  beginning,  that  they  diligently 
examined   the   different  courses,  but  found 
no   comer  tree,    nor  side   mark,  that  there 
was  an  allowance  made  of  two  and  one  half 
degrees  variation.     And  further  proved  by 
Michael  Ltee,  that   he   has   resided  in    this 
county    fifty  years,  that  the  north  fork  en- 
ters into  the  South  branch  about  a  mile  and 
a  quarter  above    the  upper  end  of    the  land 
in  dispute,  that  the   South  fork  of  the  said 
river  empties  into  the  South  branch,  about 
eleven    miles    below    the    said  land. 
559      And  further   proved  by  *Job   Welton, 
that  he  was  summoned  by  the  sheriff 
of  this   county,    to   attend   a  survey  on  the 
lands  in  dispute,  and  that  they   began    the 
iirst  course  of  the  survey  about  the  middle 
of  the   South    branch    where    fort   George 
formerly    stood,    that    they    run    the  first 
course,  about  eleven  rods  up  a  run  between 
two  hills,   where    the    timber   was   chiefly 
cut,  they  then  started  on  the  second  course, 
and  run    some  distance  when  they  came  to 
a    steep    bank    which    they    could   not  go 
down ;    they    measured    back    on    the  first 
course   into   the    bottom,    to  enable   them 
to    run    the    second    course.      The    second 
course  as  the  surveyor  then  run  was  on  the 
point  of  a  hill   where  there   was  no  timber 
cut,  at  the  third  corner,  there  was  but   lit- 
tle timber,    the   fourth   comer,    no  timber 
cut,  the  fifth   corner  cleared,    at   the  sixth 
corner  no  timber  cut,  at  th<^  seventh  corner 
no    timber   cut,    except    a    road    along  the 
river,  the  last  course  called  for  forty  poles, 
but  found  only  six,  when    we  came   to   the 
river  they    then    took    down    the    different 
meanders    of    the  river,  to  the    beginning, 
that  they  diligently  examined  the  different 
comers,  but  found  no  comer  tree,  nor  side 
mark,,    that  there    was  an  allowance  of  two 
degrees   and  an  half  in  the  variation,    and 
that  he  was  present  when   Asleby  run   out 
the  land   in  .1773.      When    no   marks,    line 
trees,  or  corners,  could   be  discovered.     To 
which  evidence  the  demandant  by  his  coun- 
sel demurred  as  insufficient  in  law,  to  sup- 
port the   right  of  the  tenants  to  the  land  in 
contest,    and    produced    in    support   of    his 
right   a  copy  of  a    patent   duly  attested  as 
the    law    directs,    from    his    late   Majesty 
George  the  second,  king    of  Great  Britain ; 
in  the  words  and  figures  following  George 
the   second   &c.    and   the  act  of    Assembly 
passed  in  the  year  1748,  entitled.  An  act  for 
confirming  the  grants  made  by  his  Majesty, 
within    the   bounds  of  the  Northern  Neck, 
as  they  are    now   established;  and    also   a 
copy    of    the    last    will    and    testament    of 
Robert  Green  deceased,  authenticated 
560      under  the    seal    of    *Orange    county, 
where  the  same  was  admitted    to  rec- 
ord   in     the   words    following   to    wit:     In 
the    name  Ac,  and  prays    the  judgment  of 


the  Court,  whether  he  has  more  right 
to  the  tenements,  which  he  demandeth 
against  them,  or  they  to  hold  it,  as  ihey 
demand  it." 

That  the  court  refused  to  permit  the  de- 
murrer to  be  filed. 

Verdict  and  judgment  for  the  tenants; 
upon  which  the  den^andant  appealed  to  the 
District  Court. . 

The  District  Court  was  of  opinion,  that  the 
judgment  was  erroneous,  in  this,  **that 
the  court  below  ought  not  to  have  admitted 
the  evidence  stated. on  the  part  of  the  ten- 
ants as  mentioned  in  the  demandants  bill 
of  exceptions  to  have  gone  as  evidence  to 
the  jury;  and  in  not  receiving  the  demur- 
rer of  the  said  demandant.*'  That  court 
therefore  reversed  the  judgment ;  and  there- 
upon the  tenants  appealed  to  this  court. 

Call  for  the  appellant.  A  demurrer  to 
evidence  should  be  capable  of  being  reduced 
to  so  much  certainty,  that  the  court  may 
ascertain  the  fact;  and  although  the  court 
may  presume  every  thing  against  the  party 
rendering  the  demurrer,  they  cannot  pre- 
sume any  thing  against  the  other  party. 
For  it  would  be  absurd  to  oblige  a  man 
to  admit,  what  he  denies.  But,  in  the  pres- 
ent case,  neither  do  the  lands  claimed  agree 
with  those  described  in  the  count;  nor  does 
it  appear,  that  the  demandant  was  entitled, 
under  the  will  of  Robert  Green.  For  it  is 
not  shewn,  that  the  plaintiff  is  the  person 
to  whom  the  lands  are  devised ;  which  it 
was  necessary  for  the  demandant  to  have 
done;  because  that  was  the  foundation  of 
his  title.  It  would  have  been  clearly  so  in 
a  special  verdict,  or  in  pleading;  and  as 
strict  a  rule,  at  least,  ought  to  obtain 
against  the  party  tendering  a  demurrer; 
who,  by  drawing  the  cause,  from  the  jury 
to  the  court,  and  thus  preventing  an 
561  ascertainment  of  *facts  by  the  coun- 
tr3-,  takes  upon  himself,  to  state  a 
complete  title. 

Williams  for  the  appellee.  .  The  demand- 
ant might  demur  to  the  tenants  evidence. 
Trials  per  pais:  And  this  upon  principle; 
for  the  evidence  begins  with  the  tenant. 
Booths  real  act,  98;  and  therefore,  if  in- 
sufficient, the  demandant  may  refer  it  to 
the  judgment  of  the  court.  The  evidence 
here  did  not  go  to  shew,  that  the  tenants 
had  more  mere  right,  than  the  demandant; 
for.it  is  evident  on  the  whole  matter,  that 
ours  was  the  better  title.  The  tenants  could 
not  be  permitted  to  prove,  that  the  land 
claimed  was  different,  from  that  described 
in  the  count.  For  non  tenure  is  a  plea  in 
abatement;  and  cannot  be  given  in  evi- 
dence, where  the  mise  is  joined  upon  the 
mere  right.  The  act  of  1786  will  not  be 
considered,  as  making  any  difference ;  for 
that  only  permits  any  thing  to  be  g^iven 
in  evidence,  that  might  have  been  specially 
pleaded;  which  means  any  thing,  that 
might  have  been  plead  in  bar,  and  not 
abatement.  Non  tenure  is  not  only  con- 
sidered as  a  plea  in  abatement,  by  the  com- 
mon law,  but  the  act  of  1748  Chap.  1,  {  21, 
treats  in  it  the  same  manner.  With  respect 
to  the  certainty  of  the  person  demanding^ 
the  land,  it  is  sufficiently  shewn:  For 
James  Green  is  the  person  named  in  the 
will;  and  James  Green  is  the  person,  ^vfao 
brings  the  suit.     Upon  the  whole,  therefore. 
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the  court  below  ought  to  ha  v&  com  polled 
the  tenants,  to  join  in  the  demutrer. 

Wickham  on  the  same  side.  Th^  de- 
murrer ought  to  have  been  received.  For 
the  uncertainty,  spoken  of,  related  onlj.  to 
Don  tenure,  and  the  identity  of  the  lands ; 
which  were  mere  matter  of  abatement, 
both  at  common  law,  and  by  the  act  of  1748. 
Bat  it  has  been,  already,  properly  shewn, 
that  the  at:t  of  1786  does  not  alter  the  law, 
in  that  respect.  For  it  dearly  means  pleas 
in  bar,  and  not  in  abatement:  L/ike  the 
ordinary  case  of  the  general    issiue, 

562  with  leave  to  give  the  special  *matter 
in  evidence;  which    meatis   evidence 

relevant,  ^nd  suited  to  the  case.  The 
count  states  certain  bounds,  and  the  ten- 
ants defend  those  bounds ;  it  would  there- 
fore be  strange,  to  allow  them  to  deny  the 
very  bounds,  which  they  professed  to  de- 
fend. That  would  be  both  to  admit,  and 
deny,  the  identity ;  which  would  be  absurd. 
Bat  certainty  to  a  common  intent  is  suffi- 
cient, as  well  in  special  verdicts,  as  in  de- 
murrers to  evidence;  and  there  was  a 
certainty  to  a  common  intent,  in  the  pres- 
ent case. 

Randolph  in  reply.  The  act  of  1786  per- 
mits every  thing  to  be  given  in  evidence, 
which  might  have  been  specially  pleaded ; 
and  non  tenure,  or  any  other  matter  in 
abatement,  might  be  specially  pleaded,  as 
well  as  matter  in  bar.  At  common  law, 
every  thing  might  be  given  in  evidence, 
bat  collateral  warranty ;  Booth  real  act^  96. 
According  to  which  doctrine,  non  tenure 
mi^ht  have  been  given  in  evidence,  before 
the  act  of  1786;  although  the  mise  was 
joined  on  the  mere  right.  Besides,  non 
tenure  may  be  pleaded,  either,  in  bar  or 
abatement.  1  Mod.  294,  214;  1  Bac.  14. 
The  act  of  1748  only  relates  to  process,  and 
cannot  a£Fect  that  of  1786.  There  was  no 
point  of  law  in  the  case;  and  therefore  the 
demurrer  was  improper.  No  evidence  is 
offered  to  shew,  that  the  demandant  was 
the  devisee ;  and  therefore  the  court  cannot 
infer  it. 

Wickham.  Non  tenure  could  not  be  given 
in  evidence;  for  the  judgment  would  be  a 
bar,  and  the  demandant  liable  to  be  sur- 
prised. The  1  Mod.  214,  does  not  prove, 
that  it  may  be  plead  in  bar;  the  distinc- 
tion taken  there,  by  Burrel,  expressly  proves 
the  contrary.  There  were  questions  of  law, 
in  this  case,  arising  upon  patents, '  acts 
of  Assembly,  wills,  &c.  which  rendered  a 
demurrer  proper. 

Randolph.     The  judgment   would   not  be 
a  bar  in  a  suit  for  other  lands ;  because  the 
demurrer    would  shew,  that  they  were  not 
the  same. 

563  *This    term    the   court,  desired  the 
point,  •  whether     in    a    demurrer    to 

evidence  it  was  necessary  to  state  all  the 
evidence  on  both  sides,  to  be  spoken  to  by 
counsel. 

Call  for  the  appellant.  It  is  absolutely 
necessary,  both  on  principle  and  authority, 
that,  in  a  demurrer  to  evidence,  all  the 
testimony,  on  both  sides,  should  be  stated. 

I.  Upon  principle: 

There  is  a  strict  analogy,  between  a  de- 
murrer to  evidence,  and  a  demurrer  to 
pleadings.  Both  are  governed  by  the  same 
principles :    In  each  the  plaintiff  must  shew 


a  good  title,  a^inst  a  weak  defence :  And 
the  defendant  must  either  shew,  that  no 
title  is  set  forth  by  the  plaintiff;  or  he 
must  oppose  a  good  defence,  to  the  good 
title,  alleged  by  the  plaintiff. 

Hence  it  follows,  that,  although  the  de- 
fendant may  some  titties  demur  to  the 
plaintiffs  evidence,  without  shewihjj:  any, 
on  his  own  part,  as  where  the  evidence, 
adduced  by  the  plaintiff,  rendefs  it  unnec- 
essary, for  the  defendant  to  produce  any  on 
his  part,  yet'  the  plaintiff  never  can  demur 
to  the  defendants  evidence,  without  setting 
forth  his  own ;  because  he  must  shew  a 
good  title  in  himself  t6  recover,  or  the 
weakness  of  the  defendants  title  is  of  no 
consequence.  For  he  is  to  recover  upon  the 
strength  of  his  own,  and  not  upon  the 
weakness  of  his  adversary's  title. 

The  end  of  all  pleadings,  and  a  demurrer 
to  evidence  is  a  species  of  pleading,  is  to 
bring  the  points,  in  controversy,  fairly 
before  the  court. 

Therefore  as  the  plaintiff  in  his  declara- 
tion must  set  forth  a  good  title,  or  the  de- 
fendant may  demur,  without  alleging  any 
other  matter  of  defence  i  since  it  is  im- 
material whether  the  defendant  has  a  title 
or  not,  provided  the  plaintiff  has  none : 
So  the  plaintiff  must  pt-bve  a  good  title, 
or  the  defendant  may  demur  to  his 
564  evidence,  and  *pray  judgment  on 
account  of  its  insufficiency,  without 
offering  any  new  inatter  upon  his  own  part; 
for  it  would  be  useliess  to  bring  forward 
testimony,  to  avoid  a  title,  which  is  not 
shewn  to  exist. 

It  results  from  all  this,  thait  it  is  abso- 
lutely necessary,  that  it  should  appear,  by 
the  demurrer,  that  the  plaintiff  has  a  good 
cause  of  action ;  which  prima  facie  entitles 
him  to  judgment,  unless  it  be  destroyed  by 
countervailing  testimony. 

But,  if  the  plaintiff  does  set  forth  a  good 
title  in  his  declaration,' the  defendant  must 
answer  it  by  a  good  bar,  or  the  )3laintiff 
may  demur.  '  For,  his  own  title  being  good, 
unless  a  proper  defence  to  it  is  set  up,  he 
ought  to  have  judjg-ment.  So  if  the  plain- 
tiff proves  a  good  cause  of  action,  the  de- 
fendant must  avoid  it  by  a  proper  defence, 
or  the  plaintiff  will  be  entitled  to  judg- 
ment. For  an  insufficient  answer  can  be 
no  bar  to  a  good  title ;  which  necessarily 
stands,  until  it  is  obviated  by  a  paramount 
defence. 

But  if  the  declaration  contains  a  good 
title,  and  the  plea  a  good  defence,  then  the 
plaintiff  must  reply  a  sufficient  matter,  to 
avoid  the  plea,  or  the  defendant  may  demur ; 
because  having  given  a  sufficient  answer 
to  the  claim  it  will  stand,  until  it  is  re- 
pelled by  some  new  matter  offered  by  the 
plaintiff.  So  if  the  plaintiff  proves  a  good 
cause  of  action,  which  is  destroyed  by  the 
defendants  evidence,  the  plaintiff  must 
avoid  the  defence  by  countervailing  evi- 
dence, on  his  part;  for  his  first  evidence 
being  destroyed,  by  that  of  his  adversary, 
his  action  is  destroyed  also,  unless  he  can 
repel  the  defence.     And  so  on,  in  infinitum. 

Thus  far  is  sufficient  to  shew  the  analogy 
between  the  demurrers;  which  upon  exam- 
ination, will  be  found  to  run,  through  all  the 
various  stages  of  a  causey  with  this  differ- 
ence only,  that  where   the  demurrer  is   to 
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the   pleadini^s,  the  alternate  steps  are  dis- 
tinctly shewn ;  whereas,  in  the  demurrer  to 
evidence,    the   testimony    is    thrown 

565  toilet  her,  *withont  order  or  arrang^e- 
ment;  so  that  the  alternate  steps   do 

not  at  first  sight  appear.  But  still  the 
principles  remain  the  same;  because  they 
exist  in  the  very  nature  of  things;  and  the 
Judge,  when  he  comes  to  decide,  is  neces- 
sarily drawn  into  the  arrangement. 

It  follows  therefore  that  in  every  step 
in  pleadings  or  in  proof,  unless  where  the 
defendant  demurs  to  the  plaintiffs  evi- 
dence, in  the  first  instance  without  offering 
any  on  his  own  part,  the  demurrant  must 
shew,  that  his  own  title  is  good,  before  he 
can  derive  any  advantage,  from  the  weak- 
ness of  the  countervailing  claim. 

To  illustrate  this  by  some  examples. 

If  in  ejectment  for  lands,  the  defendant 
shews  a  conveyance  from  the  plaintiff,  the 
latter  may  prove  that  it  was  given  during 
coverture:  To  which  the  defendant  may 
shew  subsequent  acts  of  ratification,  after 
the  disability  removed;  and  to  this  the 
plaintiff  may  demur,  if  she  thinks  the  de- 
fence incomplete.  But  then  she  must,  in 
her  demurrer,  shew  the  coverture ;  or  the 
conveyance  being  proved,  shall  entitle  the 
defendant  to  judgment,  whether,  ^he  de- 
fendants other  testimony  be  important  or 
not. 

So,  if  in  an  action  of  indebitatus  as- 
sumpsit, the  plaintiff  does  not  prove  the 
consideration  and  promise,  the  defendant 
may  demur,  for  the  insuflSciency  of  the 
testimony;  but  if  the  consideration  and 
promise  be  proved,  and  the  defendant  pro- 
duce a  receipt  against  all  demands,  here,  if 
the  plaintiff  offers  to  prove,  that  it  was 
given  for  a  part,  the  defendant,  if  he  thinks 
the  testimony  does  not  avoid  the  receipt, 
may  demur  to  the  evidence ;  but  then  he 
must  produce  the  receipt  itself,  or  the 
plaintiff,  having  proved  an  original  cause 
of  action,  will  recover,  whether  his  subse- 
quent evidence  be  important,  or  not. 

566  *8o  that  in  every  case  the  demur- 
rants testimony  must  not  only  con- 
tain an  answer  to  that  of  his  adversary, 
but  it  must  moreover  shew  a  complete  title, 
through  all  the  stages  of  the  evidence. 

The  propriety  of  stating  the  whole  evi- 
dence is  more  obvious,  when  the  object  of 
the  demurrer  is  considered :  Which  is,  that 
the  jury,  if  they  please,  may  refuse  to  find 
a  special  verdict,  and  then  the  facts  never 
appear  upon  the  record ;  to  prevent  which 
inconvenience  the  party  resorts  to  the  de- 
murrer, in  order  to  exhibit  all  the  facts,  for 
the  judgment  of  the  Court,  Dougl.  127.  So 
that  the  demurrer  is,  in  foct,  a  mere  sub- 
stitute for  a  special  verdict.  But  in  a  spe- 
cial verdict,  all  the  facts  on  both  sides  must 
be  found,  or  the  court  will  grant  a  new 
trial ;  and  therefore  in  the  demurrer,  which 
is  the  substitute,  the  same  thing  must  be 
done,  or  the  Court  may  refuse  to  receive  the 
demurrer.  For  the  Court  are  to  judge  of 
the  allegata  et  probata  on  both  sides;  and 
not  upon  those  of  one  side  only.  In  other 
words,  they  are  to  decide  upon  the  whole 
case,  and  not  upon  parts:  or  else,  the  truth 
of  the  title  never  could  be  discerned. 

A  moments  reflection  will  inevitably 
lead  us  to   this  conclusion.     For  if  the  tes- 


timony on  both  sides  was  not  stated,  the 
combination  and  connection  of  the  parts 
could  not  be  perceived.  It  would  often 
times  become  a  mere  farrago  of  unintelligi* 
ble  jargon  for  want  of  knowing  the  points, 
to  which,  the  repelling  testimony,  of  the 
party  demurred  unto,  was  applied.  So 
that,  although  the  question  mi^ht  turn 
upon  the  competency  of  the  repelling  testi- 
mony only,  it  would  never  occur ;  but  the 
Court  would  have  to  decide  upon  that, 
which  was  offered,  by  the  adversary,  t>efore 
the  demurrant  ever  produced  any  at  all: 
And  thus  it  would  inevitably  happen,  that 
it  would  be  impossible  to  have  the  very 
point  determined,  by  the  Court,  which  was 

meant  to  be  decided. 
567  *It  will  be  no  objection  to  say, 
that,  by  this  means,  the  person  de- 
murred unto,  will  be  driven  to  admit  the 
truth  of  the  demurrants  testimony.  For 
that  consequence  does  not  follow. 

There  are  but  two  grounds  upon  which 
that  objection  could  possibly  occur ;  namely, 
the  credit  of  the  demurrants  witnesses;  and 
the  circumstances  which  he  might  insist 
on,  to  establish  particular  facts.  For,  as 
to  facts  actually  proved,  the  demurrant  ha» 
as  much  right  to  state  those  in  bis  own 
favor,  as  the  party  demurred  unto,  has  to 
state  those  in  his  favor. 

But  neither  of  those  two  cases  produce 
the  effect  objected  to. 

Not  the  credibility  of  the  demurrant  wit- 
nesses: 

Because     the     demurrant,      when     stat- 
ing   his    own    testimony,   can  only   insert 
the  undisputed   facts;  and  if  any  objection 
as  to  the  credit  of    the    witnesses,    arises, 
that  alone  is  a   sufiicient   reason  for  reject- 
ing the  demurrer;    because  the  credit  of  a 
witness    is  mattei*  of  fact,  and  not  of  law ; 
and  as  the  Court  cannot   try  a   matter  of 
fact,  it  must,  if  insisted  on  remain    with 
the     jury.      Therefore    if    the    demurrant 
chooses  to  take  the  cause  from  the  jury   to 
the  Court  he  must  relinquish  the  impeached 
witnesses. 
Not  the  circumstantial  evidence : 
Because  the  demurrant  necessarily  yields 
up  his  presumptions  and  probabilities ;  for 
by   drawing  the  cause  from  the  jury  to  the 
Court,  he  loses  the  opportunity  of  insisting 
on    them  before  those,  who  alone  are  able 
to   draw  conclusions  of  fact.     But  the  case 
of   the  party  demurred  to  is  very  different ; 
for  if  he   insists  on  probabilities  and  pre- 
sumptions,    the     demurrant    is    bound    to 
admit  the  fact  he  would  infer   from  them ; 
because   he    is    forced    into    the  demurrer 
against  his  consent,  and  has  no  opportunity 
of  addressing  the  jury  to  infer   them.     He 
is  not,  on  this  account  however,    bound    to 
admit  the  facts,  which  the  demurrant 
568      would  establish  by  such  *testimony ; 
because  the   demurrant    might    have 
left  them  to  the  jury  j  and   he    cannot,    by 
drawing  the  cause  ad  aliud  examen,  oblige 
the  other   party,  against  his  inclination  to 
confess  what  he  was  disposed  to  deny.     The 
demurrant  is  therefore  driven  to  state    the 
facts     he    actually     proves,     without    any 
inferences  from  circumstances;  and  if  any 
contest  arises  about   the  facts  so  proved,  it 
is  to  be  referred  to  the  Court.     Because  the 
whole  operation  of  entering  the  matter  upon 
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record,  and  conducting'  a  demnrrer  to  evi- 
dence, is,  and  ought  to  be,  under  the  direc- 
tion and  contronl  of  the  Court;  subject 
however  to  an  appeal,  bj  bill  of  exceptions, 
if  any  point  be  improperly  recited  or  re- 
iected  by  them.  For  it  is  said,  that  if  the 
Court  may  overrule,  it  may  also  regulate 
the  entry  of  the  proceedings  upon  the  rec- 
ord, and  the  admissions  which  are  to  be 
made  previous  to  the  allowing  of  the  de- 
murrer. 

Thus  then  it  clearly  appears,  that  the  ob- 
jection is  imaginary ;  and  that  the  person 
demurred  to  is  not  bound  to  admit  the 
truth  of  the  facts  insisted  on  by  the  de- 
murrant; but  that  the  latter  must  prove 
them.  Tet  when  he  has  proved  them  he 
has  a  right  to  insist  on  their  efficacy,  in 
destroying  the  opposite  claim. 

The  propriety  of  these  remarks  is  the 
more  obvious  from  the  following  considera- 
tion, namely,  that  the  court  is  to  pro- 
nounce, whether  the  plaintiff,  or  defendant, 
is  entitled  to  the  matter  in  controversy; 
which  they  cannot  do,  if  the  whole  evidence 
is  not  stated :  Especially  as  it  seldom  hap- 
pens, that  the  demurrer  is  argued  the  same 
term,  in  which  it  is  filed;  and  therefore 
whether  they  be  the  same,  or  other  judges, 
they  can  know  nothing  of  the  matter,  un- 
less the  whole  testimony  appears  of  record. 
Thus  far  on  principle : 

II.    But    upon    authority    the    point    is 
equally  clear. 

569  *A  demurrer  to  evidence  may  be 
defined  to  be,  on  allegation  of  the  de- 
murrant, which,  admitting  the  matters  of 
fact  alleged  by  the  opposite  party,  shews, 
that,  as  set  forth,  they  are  insufficient  in 
law  for  the  adversary  to  proceed  upon,  or  to 
oblige  the  demurrant  to  give  any,  or  a 
further  answer  thereto ;  either  because  they 
are,  in  point  of  law,  defective  in  them- 
selves, or  are,  in  law,  destroyed  by  counter- 
vailing testimony.  It  is  thus  described  by 
Sir  William  Btackstone,  **But  a  demurrer 
to  evidence  shall  be  determined  by  the 
court,  out  of  which  the  record  is  sent. 
This  happens,  where  a  record  or  other  mat- 
ter is  produced  in  evidence,  concerning  the 
legal  consequences  of  which  there  arises 
a  doubt  in  law ;  in  which  case  the  adverse 
party  may,  if  he  pleases,  demur  to  the 
whole  evidence ;  which  admits  the  truth  of 
every  feet  that  has  been  alleged,  but  denies 
the  sufficiency  of  them  all,  in  point  of  law, 
to  maintain  or  overthrow  the  issue ;  which 
draws  the  qtlestion  of  law  from  the  cog- 
nizance of  the  jury,  to  be  decided  (as  it 
ought)  by  the  court. "  This  passage  proves 
expressly  his  own  opinion  to  have  been, 
that  it  was  necessary  to  state  all  the  evi- 
dence. Because  he  says,  that  the  party 
may  demur  upon  the  whole  evidence ;  which, 
admitting  the  facts,  denies  the  sufficiency 
of  them  all  to  maintain  or  overthrow  the 
issue. 

This  ag^es  with  the  doctrine  laid  down 
by  the  court  in  the  case  of  Wright  v. 
Pjnder;  the  statement  of  which  according 
to  Aliens  report  of  it  was  as  follows,  ^'In 
a  trover  and  conversion  brought  by  an  ad- 
ministrator; upon  not  guilty  pleaded,  the 
defendant  upon  the  evidence  confesses,  that 
he  did  convert   them  to   his  own  use ;  but 


further  saith,  that  the  intestate  was  in- 
debted to  the  King,  and  that  18  May.  14 
Car.  it  was  found  by  inquisition,  that  he 
died  possessed  of  the  goods  in  question ; 
which  being  returned,  a  venditioni  exponas 
was  awarded  to  the  sheriff,  who  by  virtue 
thereof  sold  them  to  the  defendant.  And 
to  prove  this,    the  defendant  shewed 

570  the  warrant   of  *the  Treasurer,    and 
the  office  book  in  the  exchequer,    and 

the  entry  of  the  inquisition,  and  the  vendit- 
ioni exponas  in  the  clerk's  book;  to  which 
the  plaintiff  saith,  that  the  matter  alleged 
is  not  sufficient  to  prove  the  defendant  not 
guilty ;  and  that  there  was  no  such  writ  of 
venditioni  exponas.  And  the  defendant 
saith,  that  the  matter  is  sufficient,  and  that 
there  was  such  a  writ." 

In  this  case,  according  to  Styles  34, 
**  Rolls,  Justice,  took  two  exceptions  to  the 
pleading;  (meaning  the  demurrer;  because 
the  plea  was  not  guilty;)  1.  That  the 
goods  mentioned  in  the  schedule  appear  not 
to  be  the  same  contained  in  the  declaration. 
2.  No  title  is  made  to  the  indenture  by  him, 
who  brings  the  action,  and  concluded  upon 
the  whole  matter  that  the  demurrer  was  not 
good,  and  that  there  ought  to  be  a  venire 
facias  de  novo,  to  try  the  matter  again. 
Bacon,  Justice,  much  to  the  same  effect,  but 
differed  in  this,  that  there  ought  not  to  be 
a  venire  facias  de  novo,  but  said,  that 
judgment  ought  to  be  given  against  one 
party,  to  wit,  the  defendant,  for  ill  join- 
ing in  demurrer,  to  the  intent,  the  party 
that  is  not  in  fault  may  be  dismissed,  and 
the  parties  here  have  waived  the  trial  per 
pais  by  joining  in  demurrer.  But  Roll 
answered  that  no  judgment  at  all  could  be 
given,  for  both  parties  be  in  fault,  one  by 
tendering  the  demurrer,  the  other  by  join- 
ing in  it,  and  the  defendant  might  have 
chosen  whether  he  would  have  joined  or  no, 
but  might  have  prayed  the  judgment  of  the 
court  whether  he  ought  to  join." 

Here  t>oth  judges  agreed  that  the  demur- 
rer was  bad,  in  not  ascertaining  the  goods, 
and  setting  forth  the  plaintiffs  title  to  the 
indenture:  They  differed,  indeed,  as  to  the 
judgment  to  be  given ;  one  of  them  thought, 
there  ought  to  be  another  venire  facias;  the 
other  that  there  ought  to  be  judgment 
final;      but     both      opinions       were 

571  grounded  *on  the  imperfection  of  the 
demurrer.      Taking    either    opinion, 

however,  to  have  been  the  correct  one,  and 
it  equally  proves,  that  the  court  were  right 
in  rejecting  the  demurrer  in  the  present 
case.  For  if  a  new  venire  facias  ought  to 
have  gone,  then  the  court  were  not  bound 
to  receive  a  demurrer,  merely  for  the  form 
of  setting  it  aside  again;  and  if  there 
ought  to  have  been  final  judgment,  against 
the  tenants,  for  joining  in  an  insufficient 
demurrer,  that  alone  is  a  proof,  that  the 
court  ought  not  to  have  received  the  de- 
murrer, and  compelled  the  defendants  to 
join.  In  point  of  fact,  however,  a  venire 
facias  was  actually  awarded  as  appears  by 
Aliens  report  of  the  case. 

We  have  then,  both  the  opinion  of  a  most 
able  commentator,  and  an  express  decision 
of  the  court,  that  it  is  necessary  for  the 
demurrant  to  state  the  whole  evidence,  and 
to  shew  a  complete  title.  They  are  there- 
fore authorities  in  the  very  point ;  and  de- 
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cide    the    present    question,    without    any 
necessity  for  a  further  enquiry. 

But,  as  the  point  is  of  importance,  it 
may  be  worth  while,  t6  investigate  it  a 
little  further;  and  to  examine  precedents, 
upon  the  subject,  in  books  of  entries:  Be- 
cause the  forms  of  pleadings  are  always  con- 
sidered as  evidences  of  the  law. 

In  Rastalls  entries  148,  pi.  12,  there  is  a 
demurrer  to  evidence  to  the  following 
effect : 

''And  upon  this,  the  aforesaid  D.  G.  and 
M.  shewed  in  evidence  to  the  jurors  afore- 
said, to  verify  and  prove  the  issue  afore- 
said, on  their  part,  to  wit,  (as  in  the 
evidences;)  and  the  aforesaid  I.  B.  and  B. 
to  verify  and  prove  the  issue  aforesaid,  on 
their  part,  to  wit,  that  they  had  not  entered 
into  the  tenements  aforesaid,  with  the  ap- 
purtenances, shewed  in  evidence  to  the 
jurors  aforesaid,  and  say  Ac.  (as  in  the  evi- 
dences). And  the  aforesaid  G.  and  M.  say, 
that  they  to  the  matter  aforesaid,    b3' 

572  the  said    I.  *B.  and  B.  above  in    evi- 
dence   to  the  jurors    aforesaid  shewn 

Ac."    Going  on  to  conclude  the  demurrer. 

Which  clearly  proves,  that  the  evidence, 
on  both  sides,  is  to  be  inserted.  For  such 
is  the  mode  pursued  in  that  form;  as  it 
firdt,  states  the  evidence  of  D.  G.  and  M. 
and  then  that  of  I.  B.  and  B. 

This  precedent  agreed  with  the  language 
contained  in  the  first  mentioned  books; 
and '  the  whole  of  them  expressly  supports 
the  propriety  of  the  doctrine  laid  down  by 
this  Court  in  the  case  of  Hoyle  v.  Young, 
1  Wash.  152. 

In  which  the  President,  in  delivering  the 
resolution  of  the  Court,  says,  '*  We  think  the 
proper  rule  is  to  allow  a  demurrer  to  evi- 
dence at  any  time  before  the  jury  retire, 
although  the  party  demurring  may  have 
examined  witnesses  on  his  part,  the  whole 
evidence  on  both  sides  being  stated ;  which 
.  in  all  cases  ought  to  be  done  unless  the 
Court  think  the  case  clear  against  the 
party.  In  which  case,  the  books  agree, 
that  the  Court  may  refuse  to  receive  the 
demurrer.  In  this  case,  the  opinion  of  the 
Court  as  to  this  point  was  right,  1st,  be- 
cause the  whole  evidence  was  not  stated, 
and  2dly,  because  we  think  the  case  was 
not  clearly  against  the  defendant."  This 
case  therefore  confirms  the  others;  and 
leaves  the  question  no  longer  doubtful. 

So  that  it  may  now  be  considered  as  a 
fixed  rule,  that  in  every  case,  the  demurrant 
must  insert  the  whole  evidence;  in  order 
that  the  Court  may  judge  whether  all  of  it 
is  sufficient  to  maintain  the  issue. 

But  it  is  more  necessary  still  in  a  writ  of 
right. 

1.  Because  no  other  action  remains  to  re- 
dress the  error,  if  one  intervenes  in  the 
trial  of  the  cause. 

573  *2.  Because  the  court  ought  always 
to  instruct  the  jury  on  the  trial  of  a 

writ  of  right,  Co.  Litt.  293;  and,  by  anal- 
ogy* they  ought  to  be  able,  on  executing 
a  writ  of  enquiry,  after  a  decision  of  the 
demurrer,  to  say  to  the  jury,  that,  upon 
the  whole  evidence,  the  right  was  ^ith  the 
tenant.  But  this  they  cannot  do,  if  the 
evidence  is  not  stated. 

As  therefore  a  faulty  demurrer  was 
offered,  and  as  that  demurrer  did  not  shew 


title    in  the  demandant,    the  County  Court 
did  right  in  refusing  to  receive  it. 

In  consequence  of  the  various  decisions 
in  this  court,  that  a  demurrer  to  evidence 
cannot  be  used  as  a  bill  of  exceptions,  it 
becomes  unnecessary  to  add  any  thing  on 
the  subject  of  non  tenure.  Therefore  I 
shall  only  observe,  that  the  act  of  Assem- 
bly, to  avoid  difficulties  on  the  trial,  seems 
to  have  intended,  that  every  thing,  which 
would  destroy  the  demandants  action, 
might  be  given  in  evidence  at  the  trial  of 
the  mise,  upon  the  mere  right.  And  it  can 
never  be  right  to  say,  that  the  demandant 
should  recover  lands  to  which  he  had  no 
title,  upon  a  mere  slip  in  the  pleadings. 
Besides,  in  Euers  pleadings  321,  non  ten- 
ure is  expressly  called  a  plea  in  bar ;  and 
if  so,  it  ends  that  question. 

Williams  contra.  I  do  not  mean  to  con- 
trovert the  doctrine  on  demurrers  to  evi- 
dence. But  non  tenure,  upon  this  issue, 
was  clearly  absurd  and  improper.  In 
a  demurrer  to  evidence,  every  thing,  which 
may  be  inferred,  is  admitted,  and,  if  the 
objection  that  the  demandant  was  not  the 
Robert  Green  mentioned  in  the  will,  be, 
at  all,  founded,  it  might  have  been  cor- 
rected by  the  judges  notes ;  or  the  court  will 
now  set  aside  the  proceedings,  in  order  to 
supply  the  evidence. 

Cur.  adv.  vult. 

LYONS,  Judge.  Delivered  the  resolution 
of  the  Court,  that  the  judgment  of  the 
District  Court  was  erroneous,  and  to  be  re- 
versed;    and    that    of     the    county    Court 

affirmed. 
574  "^As  th^  Court  did  not  explain  the 
grounds  upon  which  the  judgment 
was  given  in  the  last  case ;  and  as  the  fol- 
lowing is  a  case  upon  nearly  the  same  title, 
and  some  of  the  judges  in  giving  their 
opinions  on  it,  stated  the  ground  of  deci- 
sion in  the  last,  I  have  thought  it  would  be 
agreeable  to  the  reader  to  publish  it  at  this 
time ;  although  not  decided  until  two  terms 
afterwards.  

Hyers  &  al.  v.  Wood. 

[April  Term,  1801.] 

Demurrer  to  Bvidence— Testtmony.*— In  demurrer  to 
evidence  all  the  testimony  on  both  sides  oufirht  to 
be  Inserted,  and  if  the  demandant  in  a  writ  of 
rifirht  demur  to  the  evidence  he  must  shew  a  title 
In  himself. 

Pleading  and  Practice— Writ  of  RIffht— Non-Taii«re.f — 
Non-tenure  may  be  given  in  evidence  where  the 
mise  is  joined  on  the  mere  riirht 

Robert  Wood  brought  a  writ  of  right  in 
the  County  Court  of  Hardy,  against  Leon- 
ard Hyers,  John  Hyers,  Lewis  Hyers,  Mar- 
tin Shobe,  Rudolph  Shobe,  Martin  Powers, 
Jacob     Shobe,     Christopher     Ermontrout, 

*DeinttfTer  to  the  Evidence.— On  this  subject,  the 
principal  case  is  cited  in  Green  v.  Judith,  5  Rand.  10, 
17:  Green  v.  Buckner.  6  LeigTh  82:  Dishazerv.  Malt- 
land,  12  Leififh  !>33;  foot-note  to  Trout  v.  Va.  &  Tenn. 
R.  R.  Co..  28  Gratt.  619.  See  monographic  note  on 
"Demurrer  to  the  Evidence"  appended  to  Tuttv. 
SlaufiThter,  5  Gratt.  364.  The  principal  case  is  cited 
in  Harman  v.  CundifF.  82  Va.  249. 

tPleadlnff  and  PrMtice— Writ  of  Rlfrlit-nJoliMter  of 
Ml5e- Non-Tenure.— The  principal  case  holds  that 
non-tenure  may  be  slven  in  evidence' where  the  mise 
is  joined  on  the  mere  risrht 

In  Bollluff  V.  Mayor.  8. Rand.  S78.  the  principal  case 
is  cited  and  overruled,  that  case  holdina:  that  where 
the  mise  is  joined  on  the  mere  righU  it  is  not  compe- 
tent for  the  tenant  to  rive  in  evidence  non  tenure^  or 
any  other  matter  in  abatement',  but  snch  matteni 
must  be  specially  pleaded  as  at  common  law. 


408 


2  CALL 


Hybrs  &  Ai;.  V.  Woop. 


675-577 


Martin  Shpbe,  jr.  Abraham  Stocky,  Modlin 
Stooky  and  Conrad  Carr,  for  *'His  fourth 
undivided  part  of  one  tenement,  containing* 
eleven  hnndred  and  twenty  acres  of  liand 
with  the  appurtenances  in  the  county 
aforesaid,  late  the  county  of  Augusta,  on 
the  South  branch  of  Potowmack  river,  and 
bounded  as  foUoweth,  to  v^it:  Beginning 
at  two  red  oaks,  on  the  South  side  the 
North  fork  of  the  said  branch,  thence  S. 
28  W.  106  poles  to  a  black  walnut,  white 
oak  and  Blm,  on  a  branch  at  the  foot  of 
a  hill,  thence  N.  74  W.  400  poles  to  a  red 
oak,  at  the  foot  of  a  hill,  thence  N.  57  W. 
248  poles  to  a  white  oak,  on  a  hill,  thence 
S.  52  W.  160  poles  to  a  white  oak,  thence  N. 
80  W.  48  poles  to  two  white  oaks,  thence 
N.  49  W.  100  poles,  thence  N.  15  W.  40  poles 
to  a  sugar  tree  and  hicory  on  the  said 
branch,  thence  down  the  several  courses  of 
the  same  to  the  beginning. ' ' 

575  ^he  parties  joined  the   mise   upon 
the  mere  right  according  to   form  in 

the  act  of  Assembly. 

There  is  in  the  record  a  patent  to  Robert 
Green  dated  12th  January  1746,  for  1120 
acres  of  land  in  Augusta  county,  the 
boundaries  of  which  are  the  same  with 
those  mentioned  in  the  count.  Also  a  deed 
from  Mary  Wood  devisee  of  James  Wood, 
to  James  Wood  and  Robert  Wood  for  her 
undivided  moiety  of  the  said  tract  of  land. 
A  copy  of  the  first  named  James  Woods 
will,  whereby  he  devises  all  his  estate  to 
his  wife  the  said  Mary  Wood  on  condition 
that  she  pay  to  each  of  his  children  ;f  20.  on 
their  coming  of  age.  Also  a  copy  of  the 
will  of  Robert  Green,  in  which  is  the  fol- 
lowing clause.  '*!  bequeath  unto  my  sons 
James  and  Moses  Green  and  their  heirs  and 
assigns  one  tract  Ac,  as  also  all  my  part  of 
the  &nds  which  now  are  patented  in  my 
name  on  the  South  branches  of  Potowmack 
river  reserving  to  Colonel  James  Wood  of 
Frederick  county  one  half  thereof,  &c. 
And  I  do  give  and  bequeath  to  the  said 
James  Wood  and  his  heirs  and  assigns  for- 
ever one  equal  half  part  of  the  said  lands 
patented,  on  the  South  branch  of  Potow- 
mack.*' 

There  are  in  the  record  seven  leases  for 
three  Uvea  from  L#ord  Fairfax  for  small 
tracts  of  land,  to  Jacob  Stooky,  Leonard 
Hyers,  Martin  Shobe,  Martin  Powers, 
Christopher  Krmontrout,  Barbara  Shobe  and 
Jacob  Shobe,  all  dated  the  3d  of  August  1773. 

Upon  the  trial  of  the  cause,  the  demand- 
ants filed  a  bill  of  exceptions  to  the  Courts 
opinion,  which  stated,  that  ^'the  demand- 
ants having  offered  on  the  trial  a  patent 
in  the  words  and  figures  following  *  George 
the  second  Ac, '  The  tenants  offered  evi- 
dence to  prove,  that  the. land,  they  are  in 
possession  of  and  claim,  is  not  the  land  de- 
manded of  them  by  the  demandants:*'  That 
the  demandant  excepted  to  .the  admission 
of  the  testimony  but  was  overruled  by  the 
Court. 

576  *^The  demandants  likewise  filed  an- 
other bill  of  exceptions  in  the  follow- 
ing words. 

"The  demandants  in  these  causes  offered 
a  demmrer  to  the  evidepce  exhibited  by  the 
tenants,  setting  forth  that  evidence  and 
also  the  evidence  exhibited  in  behalf  of  the 
demands,  in  the  words  and  figures   follow- 


ing, to  wit:  On  the  trial  of  these  causes 
the  said  tenants  gave  in  evidence  the  fol- 
lowing leases  from  the  late  I/ord  Fairfax  to 
Jacob  Stool^y  in  the  words  and  figures  fol- 
lowing, to  wit:  This  indenture  &c.  One 
from  the. same  to  Leonard  Hyers  in  the 
words  and  figures  following,  to  wit:  This 
indenture  Ac,  One  from  the  same  to  Martin 
Shobe  in  the  words  and  figures  following, 
to  wit :  This  indenture  &c.  Ope  from  the 
same  to  Martin  Powers  in  the  words  and 
figures  following,  to  wit:  This  indenture 
&c.  One  from  the  same  to  Christopher 
Brmpntrout.in  the  words  and  figures  fol- 
lowing, to  vrit:  This  indenture  Ac.  One 
from  the  same  to  Barbara  Shobe  in  the 
words  and  figures  following,  to  wit:  This 
indenture  &c.  One  from  the  same  to  Jacob 
Shobe  in  the  words  and  figures  following 
to  wit :  This  indenture  &c.  And  that  they 
and  those  to  whom  the  said  leases  were 
granted,  had  been  in  possession  twenty  two 
years  under  the  said  leases,  and  twenty 
years  previous,  that  the  upper  part  of  the 
land  demanded  by  the  demandant^  in  their 
declaration,  lies  one  mile  below  the  conflu- 
ence of  the  North,  and  the  South  branch, 
and  on  the  side  opposite  from  the  North 
fork ;  and  proved  by  Jonathan  .  Heath  that 
he  was  summoned  by  the  sheri£f  of  Hardy 
county,  to  attend  the  surveying  a  tract  of 
land,  being  the  land  in  dispute  between  the 
parties  aforesaid,  whereon  Leonard  Hj^ers 
and  others  now  live;  where  was  present, 
Colonel  Joseph  Nevill  and  John  Foley  sur- 
veyors. They  begun  said  survey  about  two 
and  one  half  chains  on  the  South  branch  of 
Potowmack  about  four  miles  below  the 
mouth   of  the   North    fork,   near   to  where 

fort  George  formerly  stood,  the  first 
577      *comer   extended    eleven  poles    up  a 

run,  between  two  hills,  the  second 
course  crossed  the  point  of  a  hill  which  was 
not  passable;  they  measured  back  on  the 
first  course,  into  the  bottom,  to  enable  them 
to  run  the  second  course.  The  second 
course,  as  the  surveyor  then  run,  was  on 
the  point  of  a  hill,  where  there  was  no 
timber  cut,  at  the  third  corner,  there  was 
but  little  timber,  the  fourth  corner,  no 
timber  cut,  the, fifth  corner,  cleared,  the 
sixth  corner  no  timber  cut,  at  the  seventh 
corner,  no  timber  cut,  except  a  road  along 
the  riv^r,  the  last  course  called  for  forty 
poles  but  found  only  six,  when  we  came  to 
the  river,  which  if  they  had  extended 
agreeably  to  the  deed,  would  have  carried 
them  over  the  South  branch  to  a  pine  hill. 
They  then  went  down  the  different  meanders 
of  the  river  to  the  beginning.  That  they 
diligently  examined  the  different  corners, 
but  found  no  corner  tree,  nor  side  mark ; 
that  there  was  an  allowance  made  gf  two 
and  one  half  degrees  variation.  And  fur- 
ther proved  by  Job  Welton,  that  he  was  sum- 
moned by  the  sheriff  of  the  county,  to 
attend  a  survey  on  the  land  in  dispute,  and 
that  they  began  the  first  course  of  the  sur- 
vey about  the  middle  of  the  South  branch 
where  fort  George  formerly  stood,  that  they 
run  the  first  course,  one  hundred  and  six 
poles,  about  eleven  rods  of  which  was  up  a 
run  between  two  hills,  where,  the  timber 
was  chie^y  cut ;  they  then  started  on  the 
second  course,  and  run  some  distance  when 
they  came  to  a  steep  bank  which  they  could 
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not  go  down ;  they  measured  back  on  the 
first  course  into  the  bottom;  to  enable 
them  to  run  the  second  course.  The  second 
course  as  the  surveyor  then  run  was  on  the 
point  of  a  hill  where  there  was  no  timber 
cut,  at  the  third  corner,  there  was  but  little 
timber,  the  fourth  comer,  no  timber  cut, 
the  fifth  comer  cleared,  the  sixth  comer  no 
timber  cut,  at  the  seventh  corner  no  timber 
cut,  except  a   road   along   the  river, 

578  *^the  last  course  called  for  forty  poles, 
but  found  only  six,   when   we   came 

to  the  river.  They  then  took  down  the 
different  meanders  of  the  river,  to  the  be- 
ginning^. That  they  diligently  examined 
the  different  corners,  but  found  no  corner 
tree,  nor  side  mark,  that  there  was  an  al- 
lowance made  of  two  degrees  and  an  half 
in  the  variation,  and  that  he  was  present 
when  they  run  out  the  land  in  1773 ;  When 
no  marked  trees,  nor  corners,  could  be  dis- 
covered. They  also  gave  in  evidence  the 
act  of  Assembly  passed  in  the  year  1736, 
intituled  an  act  for  confirming  and  better 
securing  the  titles  to  lands  in  the  Northern 
neck.  And  they  further  proved  by  Moses 
Hutton,  that  he  the  said  Hutton,  has  been  in 
this  country  fifty  odd  years,  that  he  has 
always  heaitl  the  South  branch,  the  South 
fork  and  the  North  fork  called  as  they  now 
are;  that  the  land  in  possession  of  the 
tenants  lies  on  the  South  side  of  the  South 
branch,  and  he  believes  about  one  mile  be- 
low the  North  fork.  And  by  William  Cun- 
ningham senr.  that  he  has  been  on  the 
South  branch  fifty  eight  years,  that  Solo- 
mon Hedges  lived  on  the  land  in  dispute 
fifty  five  years  ago,  that  the  father  of  the 
Shobe's,  the  present  tenants,  was  in  pos- 
session of  the  said  land  about  fifty  years 
ago,  and  that  the  tenants  have  lived  there 
ever  since,  but  the  said  witness  knows  of 
no  title  that  they  had.  The  said  land  lies 
a  mile  or  a  mile  and  an  half  below  the 
North  fork  and  on  the  South  side  of  the 
South  branch.  That  the  South  branch, 
the  South  fork  and  the  North  fork  have  been 
understood  as  such  during  the  whole  time 
he  lived  in  this  country.  To  which  evi- 
dence the  demandants  counsel  demurred  as 
insufficient  in  law,  to  support  the  right  of 
the  tenants  to  the  lands  in  contest,  and 
produced  in  support  of  their  rights  a  copy 
of  a  patent  duly  attested  as  the  law  directs, 
from  George  the  second,  late  king  of  Great 
Britain ;  in  the  words  and  figures  follow- 
ing, George  the  second  &c.  and  the  act  of 
Assembly    passed    in    the  year  1748, 

579  entitled,  *An  act  for  confirming  the 
grants  made   by   his  Majesty,  within 

the  bounds  of  the  Northern  Neck,  as  they 
are  now  established ;  and  also  a  copy  of  the 
last  will  and  testament  of  Robert  Green 
deceased,  authenticated  under  the  seal  of 
the  county  of  Orange,  where  the  same  was 
admitted  to  record,  in  the  words  and  figures 
following  to  wit:  In  the  name  &c.  And  a 
copy  of  the  will  of  James  Wood  deceased, 
certified  under  the  hand  of  the  clerk  of  the 
county  of  Frederick  where  the  same  was 
admitted  to  record,  in  the  words  and  figures 
following,  to  wit:  In  the  name  &c.  And 
also  a  copy  of  a  deed  from  Mary  Wood  to 
the  said  demandants,  certified  under  the 
hand  of  the  clerk  of  the  county  of  Hardy, 
where  the  same  is   recorded   in    the    words 


and  figures  following,  to.  wit:  This  in- 
denture &c.  the  above  being  the  only  evi- 
dence given  on  the  part  of  the  demandants ; 
and  pray  the  judgment  of  the  court,  whether 
they  have  more  right  to  the  tenements 
which  they  demand  against  the  tenants,  or 
they  to  hold  as  they  demand.  To  the  re- 
ception of  which  demurrer  the  tenants  by 
their  counsel  objected,  for  the  following 
reasons,  because  the  demurrer  contained  as 
well  the  evidence  demurred  to  by  the  de- 
mandants, as  the  evidence  exhibited  by 
the  demandants ;  and  that  the  facts  which 
that  evidence  relates  contained  matter 
proper  for  the  consideration  of  the  jury. 
Which  objection  was  sustained  by  the 
court." 

Verdict  and  judgment  for  the  tenants; 
upon  which  the  demandant  appealed  to  the 
District  Court. 

The  District  Court  was  of  opinion,  that  the 
judgment  was  erroneous,  in  this,  **that 
the  court  t)elow  ought  not  to  have  admitted 
the  evidence  stated  on  the  part  of  the 
tenants  as  mentioned  in  the  demandants  bill 
of  exceptions  to  have  gone  as  evidence  to 
the  jury ;  and  in  not  receiving  the  de- 

580  murrer-of  the  said  demandant."  *That 
court   therefore    reversed    the    judg- 
ment; and  thereupon  the  tenants  appealed 
to  this  court. 

Call,  for  the  appellant.  This  case  exactly 
resembles  that  of  Hyers  v.  Green,*  except, 
that  here  is  a  bill  of  exceptions  to  the  tes- 
timony proving  the  non  tenure,  and  not  a 
demurrer  only,  as  was  the  case  there.  Bat 
that  circumstance  will  not  make  a  material 
difference ;  because,  if  the  non  tenure  could 
not  have  been  given  in  evidence,  in  that 
case,  the  Court  could  not  have  decided  for 
the  tenants,  upon  evidence  introduced  for 
the  purpose  of  proving  the  non  tenure.  Be* 
sides  it  may  be  a  question,  whether  the  de- 
mandant, by  offering  to  demur  in  this  case, 
ought  not  to  be  considered,  as  thereby  con- 
senting to  waive  his  bill  of  exceptions? 

Williams,  contra.  Contended,  1.  That 
non  tenure  could  not  be  given  in  evidence  at 
common  law.  2.  That  the  act  of  Assembly 
had  not  altered  the  common  law,  in  this 
respect.  3.  That,  if  non  tenure  could  be 
given  in  evidence,  the  judgement  ought  to 
be  the  same,  as  the  judgment  on  non  tenure 
at  common  law. 

Upon  the  first  point:  The  mise  is  joined 
upon  the  mere  right;  the  pleadings  are  in 
that  manner;  and  the  party  cannot  allege 
in  evidence,  what  would  go  to  falsify  his 
own  pleadings.  When  therefore  the  de- 
fendant pleads  to  the  mere  right  in  the  land, 
he  insists  upon  his  title  only;  and  there- 
fore renders  it  unnecessary,  for  the  other 
side  to  prove  the  identity.  If  then  he  is 
suffered  to  give  evidence  of  non  tenure  on 
the  trial,  he  will  take  his  adversary  by 
surprise ;  as  the  latter  will  not  come  pre- 
pared to  meet  the  objection.  Besides  non 
tenure  is  a  plea  in  abatement;  and  there- 
fore ought  to  be  plead,  or  it  cannot  be  taken 
advantage  of  afterwards.  5  Bac.  abr. 
(last  edit.)  426. 

'  Upon  the  second  point:  The  act   of    As- 
sembly does  not  alter  the  rules  of  the 

581  common  law  upon  *this  subject.     For 
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that  only  fttrnishes  a  shorter  mode  of 
joining  the  mise  upon  the  mere  right,  but 
does  not  alter  the  rules  of  proceeding,  prior 
to  the  mise  being  joined.  For  the  act  of 
1786,  Rev.  Cod.  p.  36,  ought  to  be  read  with 
that  of  1792,  Rev.  Cod.  p.  118,  sect.  25: 
Which  expressly  treats  non  tenure  as  a  plea 
in  abatement,  and  supposes  that  it  will  be 
insisted  on,  before  the  mise  is  joined.  Ac- 
cording to  which  reading,  the  act  wilt  stand 
thus:  If  the  tenant  shall  not  plead  non 
tenure,  join-tenancy,  or  several  tenancy  in 
abatement,  he  may  plead  in  this  form,  or 
to  this  effect,  &c.  as  in  the  act  of  1786. 
Another  argument  on  this  point  is  that, 
at  common  law,  the  mise  was  not  joined 
upon  collateral  points,  such  as,  non  tenure 
Ac.  but  they  were  tried  by  a  common  jury ; 
and  therefore  as  the  act  only  speaks  of  the 
mise,  it  follows,  that  these  collateral  mat- 
ters were  not  designed  to  be  included. 

Upon  the  third  point :  If  non  tenure  could 
be  given  in  evidence,  still  the  judgment  of 
the  County  Court  is  wrong.  For  it  ought 
to  be  according  to  the  judgment  at  common 
law;  which  was  not  a  judgment  in  bar:  It 
acquitted  the  tenants  indeed,  but  the  de- 
mandant recovered  the  lands  Cook.  Lit.  362, 
363,  1  Bac.  abr.  21.  Therefore  the  judg- 
ment, in  the  present  case,  which  goes  in 
bar  of  the  demandants  claim,  is  clearly 
wrong,  and  ought  to  be  reversed. 

The  demurrer  does  not  waive  the  bill  of 
exceptions,  as  the  counsel  on  the  other  side 
supposes.  For  if  they  be  repugnant,  it 
would  only  prove,  that  the  demurrer  ought 
not  to  be  received,  but  not  that  the  bill  of 
exceptions  should  be  relinquished. 

Call.  Kon  tenure  may  be  given  in  evi- 
dence, since  the  act  of  1786,  although  the 
mise  is  joined  upon  the  mere  right.  For 
the  act  is  positive  that  any  matter  may  be 
given  in  evidence  which  might  have  been 
specially  pleaded :  And  as  non  tenure 
582  *clearly  might  have  been  specially 
pleaded  before  the  act,  it  follows, 
necessarily,  that  it  may  be  given  in  evidence 
since.  This  is  the  more  necessary,  be- 
cause, in  practice  as  well  as  according  to 
the  principles  of  law,  the  defendant  is  now 
obliged  to  plead  in  the  form  prescribed  by 
the  act  of  Assembly:  For  I  am  informed, 
that  one  of  the  District  Courts  refused  to 
permit  the  defendant  to  plead  a  common 
law  plea.  A  refusal  warranted  by  princi- 
ples of  law,  and  the  rules  for  construing 
statutes:  By  which,  the  word  may  is  under- 
stood to  be  imperative,  and  synonymous 
with  shall,  6  Bac.  abr.  (new  edit.)  379. 
Of  course  there  is  no  choice  left  to  the  de- 
fendant, but  he  is  obliged  to  plead  the  plea, 
which  is  prescribed  by  the  act.  But  it 
would  be  preposterous  to  oblige  him  to 
pass  by  a  plea,  which  would  defend  him, 
and  to  put  in  another,  which  will  not,  with- 
out allowing  him  to  give,  the  matter  of  the 
first  in  evidence.  This  would  be  an  act  of 
injustice,  which  ought  not  to  be  imputed 
to  the  Legislature,  when  ah  obvious  con- 
struction will  avoid  it. 

There  are  other  considerations,  which 
render,  what  we  contend  for,  peculiarly 
proper;  namely,  the  object  of  the  act,  and 
the  state  of  the  practice  in  this  country. 
The  object  of  the  act  was  clearly  to  simplify 
the  pleadings  in  this   action,    and  to  rid  it 


of  all  its  entanglements  and  difficulties, 
by  permitting  the  parties  to  try  their  claims, 
without  the  dangers,  to  which,  the  common 
law  pleadings  were  exposed.  The  object 
therefore  ought  to  be  promoted,  in  the  con- 
struction of  a  remedial  statute.  And  this 
is  rendered  peculiarly  necessary,  when 
the  state  of  the  practice  is  considered.  For 
the  gentlemen,  who  practiee  in  the  Inferior 
Courts,  are  constantly  riding  about  from 
Court  to  Court,  and  are  generally  obliged 
to  plead  upon  the  spur  of  the  occasion, 
without  an  opportunity  of  consulting  their 
books,  or  reflecting  on  the  nature  of  the 
case.  In  this  situation,  they  are  forced  to 
make  use  of  the  first  form  which  presents 
itself;  and  none,  in  such  a  dangerous 

583  action    as  this    is,    at  *common  law, 
would  so  obviously  occur,  as  the  form 

in  the  act  of  Assembly:  Especially,  as  it 
must  often  times  be  impossible,  for  the 
client  himself  to  say,  whether  the  bounds, 
described  in  the  count,  correspond  with 
those  of  his  own  land.  Considerations  of 
this  kind  ought  to  have  weight ;  and  ac- 
cordingly, in  the  case  of  Downman  v. 
Downman's  ez*rs,  1  Wash.  26,  the  state  of 
the  practice,  in  this  country,  was  one  rea- 
son given,  by  the  court,  for  the  opinion, 
that  a  plea  of  tender,  if  right  in  form, 
might  be  offered,  after  an  office  judgment. 
But  there  is  another  circumstance  which 
renders  it  highly  important,  that  our  con- 
struction of  the  act  should  be  adopted; 
namely,  that,  at  common  law,  the  defend- 
ant had  a  right  to  demand  a  view,  before 
he  plead;  and  then  he  was  at  liberty  to 
plead  non  tenure  of  the  lands  in  the  count, 
or  of  those  put  in  view,  at  his  election. 
Bodths  real  actions  30,  15  Vin.  ab.  591-2. 
But,  as  by  the  act  of  1748,  this  right  to  de- 
mand a  view  is  taken  away,  the  tenant  has 
no  opportunity  of  knowing  the  lands,  which 
are  specifically  demanded,  until  he  comes 
upon  the  trial;  and  therefore,  unless  he 
may  then  object  non  tenure,  and  shew  that 
the  lands,  which  the  demandant  pursues, 
are  different  from  those  he  describes  in  his 
count,  and  to  which  latter  the  defendant  is 
really  entitled,  he  must  lose  his  own  lands ; 
and  the  demandant,  instead  of  recovering 
the  lands  he  really  sued  for,  will  have  judg- 
ment for  those  which  did  not  belong  to 
him,  merely  from  a  slip  in  the  pleadings. 
Thus  if  the  demandant  has  title  to  a  piece 
of  land,  which  in  fact  is  claimed  by  C,  but 
which  he  supposes  to  be  in  the  seizin  of  B, 
and  therefore  brings  suit  against  B  for  it; 
but,  by  mistake  in  setting  forth  the  bound- 
aries, he  describes  the  land  which  really 
t>elongs  to  B,  and  the  latter,  supposing  that 
to  be  the  subject  of  the  suit,  puts  in  the 
plea  prescribed  by  the  act:  Here  although, 
upon  the  trial,  it  clearly  appears,  that  the 
land  sued  for  is  really  that,  which  C 
claims,  and  not  that  belonging  to  B,  yet 
the  latter  will  not  be  allowed  to  shew 

584  this  fact,  but  must  ^submit  to  a  judg- 
ment, although    he   does  not  hold  the 

lands  demanded.  A  consequence  which 
would  not  have  followed,  if  he  could  have 
demanded  a  view;  because  he  might  then 
have  plead,  that  he  did  not  hold  the  land 
put  in  view,  and  thus  abated  the  writ.  But 
surely  if  the  law  has  taken  away  the  view 
for  the  benefit  of  the  demandant,   so  as    to 
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avoid  .  delay,  it  ought  not  to  deprive  the 
tenant,  of  the  benefit  of  the  same  matter, 
in  evidence. 

There  is  perhaps  anotlier  ground,  upon 
which,  this  right  may  be  maintained..  A 
well  known  distinction  exists  between 
writs,  which  are  abateable  merely,  and 
writs  which  de  facto  abate.  In  the  first 
case  the  matter  must  be  plead,  but  not  in 
the  other.  An  instance  of  the  latter  kind, 
is  this;  if  oi;e  br  ngs  a  suit  in  the  name  of 
a  dead  man,  or  of  a  fictitious  person,  here, 
although  the  defendant  may,  by  mistake, 
happen  to  plead  in  chief,  yet  when  the  fact 
is  discovered  the  proceedings  will  be 
stopped,  and  the  suit  abated.  There  is  the 
same  reason  for  abating  the  suit,  where  it 
is  found,  that  the  plaintiff  sues  for  differ- 
ent lands,  than  those  in  the  possession  of 
the  defendant.  For  it  would  be  absurd,  to 
permit  the  plaintiff  to  recover,  against  the 
defendant,  lands,  which  the  latter  does  not 
hold;  and    therefore   could    not    render   to 

him- 

These  principles,  must  have  regulated  the 
decision,  in  Hyers  v.  Gre^n ;  because  it  was 
impossible  to  have  decided  for  the  tenants, 
in  that  case,  without  overruling  the  excep- 
tion in  this.  And  in  Beverley  y.  Fogg,  1 
Call's  Rep.  484,  the  court  must  .have  been 
under  the  influence  of  similar  reasoning, 
^or  there  the  exception  wasj  that  the  bound- 
aries of  the  land  were  not  set  forth  in  the 
count;  and  the  answer  was,  that  it  was  too 
late  to  make  an  objection  upon  that  ground, 
at  the  trial.  **For  the  tenant  having,  gone 
to  issue  on  the  count,  he  had  taken  on  him- 
self the  ^Knowledge  of  the  lands-demanded." 
Which  is  the  same  objection,  in  other 
words,  as  that  taken  in  the  present 
585  case ;  *lor  the  objection,  here,  is  no 
more,  than  that  the  defendant,  .by 
pleading  in  chief,  undertook  to  know  the 
lands;  and  that  was  the  very  argument 
made  use  of  there.  Of  course,  as  it  did  not 
prevail  there,  no  more  ought  it  here :  £<s- 
pecially  as  the  court,  in  giving  judgment 
there,  say,  that  the  jury  had  not  foupd  the 
boundaries;  which  admits,  that  there  may 
be  a  specification  of  the  lands,  upon  the 
trial. 

The  demandant  receives  no  prejudice 
from  our  construction ;  because  the  judg- 
ment, in  this  case,  will  not  bar  his  recovery 
of  his  own  lands,  if  he  has  title,  against 
the  person  who  actually  has  possession  of 
them. 

The  judgment  in  non  tenure,  is  not  such 
as  the  counsel  supposes.  For  if  non  tenure 
be  a  mere  plea  in  abatement,  yet,  as  a  plea 
in  abatement  it  vacates  and  destroys  the 
writ;  and  therefore  the  demandant  cannot 
have  judgment:  Because  the  writ  is  the 
foundation  of  the  plaintiffs  recovery.  But 
if  there  be  no  writ,  there  can  be  no  recov- 
ery ;  and  after  a  writ  is  abated, .  it  is  the 
same  thing,  as  if  there  never  had  been  one 
at  all;  and  both  parties  are  out  of  Court. 
Therefore  Booth *^  ip  his  book  on  real,  actions 
says,  that  *4f  the  tenant  do  not  hold  any 
part  of  the  land,  i.  e.  be  not  tenant  of  the 
freehold,  the  writ  shall  abate;  because,  as 
Bracton  says,  he  cannot  lose  that  which 
he    has    not ;  and    therefore   the  writ  shall 
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fall."  Which  proves  clearly  that  no  judg- 
ment is  to  be  rendered  for  the  demandant, 
on  such  a  plea.  Nor  do  the  authorities, 
cited  on  the  other  side,  prove  it.  For  the 
passages  quoted  from  Littleton  Sect.  691, 
692,  only  state,  what  will  be  the  conse- 
quences of  the  demandants  entering  on  the 
lands,  after  the  judgment  against  him  on 
the  plea,  and  not  that  any  judgment,  at 
all,  shall  be  rendered  for  him:  Which  is 
the  very  exposition  given  of  them,  by 

586  ttord   Coke;  *who   says  fol.  363    (a.) 
*^  Albeit  in  this  case,  and  in   the  case 

before^  the  entry  of  the  demandant  is  his 
own  act,  and  the  demandant  hath  no  ex- 
press judgment  to  recover,  yet  he  shall  be 
remitted."  Which  clearly  repels  the  idea, 
suggested  on  the  other  side. 

It  is  unnecessary,  to  say  any  thing,  as  to 
the  merits ;  because  they  are  admitted  to  be 
the  same  with  those  in  Hyers  v.  Green ; 
and  consequently,  in  favour  of  the  appel- 
lants; so  that  the  case  rests  merely  on  the 
technical  exception. 

The  offer  to  demur  is  a  waiver  of  the  bill 
of  exceptions;  because  they  are  repugnant. 
For,  by  demurring,  the  party  admits  the 
evidence;  but  denies  the  inference  of  law. 
Therefore  to  except  and  demur  too  involves 
a  contradiction ;  and,  consequently,  the 
one  must  be  considered,  as  a  waiver  of  the 
other;  or  else  the  court  will  permit 
the  party,  to  take  contradictory  steps. 
•  Wickham,  contra.  The  point  of  non 
tenure  was  not  decided   in  Hyers  v.  Green. 

LYONS,  Judge.  I  understood  the  deci- 
sion in  Hyers  v.  Green,  to  have  proceeded 
on  the  ground  that  the  plaintiff  had,  not 
shewn  any  title  in  himself. 

Wickham. .  Then  we  are  still  at  liberty 
to  argue  the  point  of  non  tenure.  If  the 
counsel,  on  the  other  side,  are  right,  in 
their  construction  of  the  act  of  1786,  then 
judgment  final  is  to  be  entered  against  the 
demandant  in  favour  of  the  tenant,  who 
will  thua  become  entitled  to  the  lands  of 
the  demandant,  although  he  had  no  rig^ht 
to  them ;  for  the  demandant  will  be  for  ever 
barred  to  claim  them  in  any  other  action  : 
Which  must  certainly  be  contrary  to  the  in- 
tention of  the  Legislature.  The  word  de- 
murrer in  the  act  of  1786  shews,  that  the 
tenant  is  not  obliged  to  join  the  mise  upon 
the  mere  right;  and  consequently  that  the 
word  may  is  not  imperative,  as  those  on 
the   other  side  suppose.     Nor  do  the 

587  cases,    cited   from  *6  Bac.    prove    it ; 
for    they  relate  to   the  acts  of  public 

officers.  The  argument,  drawn  from  the 
doctrine  of  views,  is  plausible,  at  first  sight, 
but  it  is  founded  on  a  mistake  of  the  sub- 
ject; for  that  related  to  the  title  papers. 
Nor  does  the  case  of  Beverley  v.  Fogg  ap- 
ply ;  because  it  is  necessary,  that  the  count 
should  describe  the  bounds;  so  that  the 
sheriff  may  know,  what  lands  to  deliver, 
and  that  the  land  marks  should  be  perpetu- 
ated. The  act  of  1786  only  relates  to  pleas 
in  bar;  like  pleading  the  general  issue, 
with  leave  to  give  the  special  matter  in 
evidence. 

The  demurrer  is  no  waiver  of  the  bill 
of  exceptions.  For  the  exception  is  to  the 
admissibility ;  but  the  demurrer  denies  its 
force,  when  admitted. 

Randolph,  in    reply.     If   the   tenants  are 
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entitled  to  the  lands  they  hold,  they  otight 
not  to  lose  them  by  a  alip  in  pleading ;  yet 
such  would  be  the  consequence  ol  the  doc- 
trine contended  for,  on  the  other  side.  But 
fortunately  the  law  does  not  warrant  the 
doctrine.  The  act  of  1786  is  express,  that 
all  matters  of  defence,  of  whatever  descrip- 
tion they  be,  may  be  given  in  evidence; 
and  consequently  non  tenure.  Which  is 
agreeable  to  the  doctrine  of  the  common 
law;  for,  at  common  taw,  any  thing  but 
collateral  warranty  may  t>e  given  in  evi- 
dence. The  tenants  are  obliged  to  plead 
the  plea  prescribed  in  the  act;  which  is 
imperative,  as  has  been  rightly  stated. 
This  is  proved  by  the  case  of  Beverley  v. 
Fogg ;  for  the  judgment  there  was  reversed, 
merely  because  the  bounds  were  not  inserted 
in  the  count,  agreeable  to  the  directions  of 
the  act. 

Cor.  adv.  vult. 

ROANE,  Judge.  This  is  a  writ  of  right, 
for  1120  acres  of  land  on  the  South  branch 
of  Potowmack ;  The  count  and  plea  are  both 
conformable  to  the  act  of  1786,  and  both 
describe  the  tract,  as  comprehended  within 
the  same  boundaries.  At  the  trial  of  the 
cause,  two  exceptions  were  taken 
588  *by  the  demandants:  1.  To  the  ad- 
mission of  testimony  going  to  shew 
the  non  identity  of  the  land  possessed  by 
the  tenants,  with  relation  to  that  described 
in  the  count  and  plea.  2.  To  the  decision 
of  the  Court  refusing  to-compel  the  tenants, 
to  join  in  a  demurrer  tendered  by  the  de- 
mandants. In  support  of  this  last  decision, 
two  grounds  were  stated  by  the  tenants 
connsel.  1.  That  the  demurrant  had  also 
inserted,  in  his  demurrer,  his  own  testi- 
mony. 2.  That  the  facts,  to  which  the  evi- 
dence related,  contained  matter  proper  for 
the  consideration  of  the  jury.  The  judg- 
ment of  the  County  Court  was  reversed  by 
the  judgment  of  the  District  Court,  ^*for 
that,  as  they  all  edge,  the  Court  below  ought 
not  to  have  admitted  the  evidence  stated 
on  the  part  of  the  tenants,  as  mentioned 
in  the  demurrants  bill  of  exceptions,  to  have 
gone  as  evidence  to  the  jury ;  and  in  not 
receiving  the  demurrer  to  evidence.'* 

The  rectitude,  of  this  opinion  of  the  Dis- 
trict Court,  is  now  to  be  discussed ;  and  1 
will  first  consider  the  case,  on  the  second 
bill  of  exceptions,  relative  to  the  demurrer 
to  evidence. 

As  to  the  first  objection  stated  by  the 
tenants ;  to  the  reception  of  the  demurrer,  I 
shall  only  say,  that  in  the  case  of  Hyers  v. 
Green,  this  Court  were  of  opinion,  on  con- 
sideration of  the  case  of  Hoyle  v.  Young,  1 
Wash.  150,  and  other  authorities,  that  the 
plaintiff  ought,  especially  in  a  writ  of 
right,  also  to  set  out  his  own  evidence ;  and 
in  that  case,  justified  the  rejection  of  the 
demurrer,  on  the  ground,  that  the  de- 
murrant had  not  stated  a  title  to  recover, 
in  respect  of  his  own  identity.  This  objec- 
tion does  not  hold  in  the  present  case,  for 
the  identity  of  the  demandant  is  fully  man- 
ifested. I  am  not  certain,  whether  the 
Court,  in  Green  v.  Hyers,  considered  the 
ground  of  the  second  objection,  although 
the  demurrers,  in  the  two  cases,  are  in  that 
respect,  substantially  alike.  But  I  take  the 
rule  to  be,  that  although  a  Court  ought  to 
award    a    joinder     in     demurrer,     where 


589  the  'evidence  demurred  to' is  in  Writ- 
ing,'   or,     being    parol,    is    explicit, 

and  will  not  admit  of  variance',  yet  that, 
where  the  parol  testimony  is  loose,  inde- 
terminate, and  circumstantial,  the  party 
offering  it,  shall  not  becompelled  to  join  in 
demurrer,  unless  the  party  demurring  will 
distinctly  admit  every  fact  and  conclusion, 
which  such  evidence,  or  circumstances, 
may  conduce  to  prove.  In  support  of  this 
distinction,  I  beg  leave  to  refer  to  5  Bac. 
abr.  (new  edit.)  467,  and  the  authorities 
there  cited;  and  to  say  that  the  evidence  in 
question,  in  this  case,  respecting  the 
boundaries  of  the  land,  and  the  understand- 
ing of  the  country,  relative  to  the  descrip- 
tion of  the  river,  is  entirely  of  this  latter 
description,  being  hoth  loose  and  circum- 
stantial. The  demurrer  to  evidence,  there- 
fore, may  be  thrown  out  of  the  case. 

The  only  remaining  point  to  be  consid- 
ered arises  out  of  the  first  bill  of  excep- 
tions; and  is  simply,  whether,  upon  the  mise 
being  joined  according  to  the  form  pre- 
scrit)ed  by  the  act  of  Assembly,  evidence, 
going  to  shew  a  non  tenure  of  the  lands 
stated  in  the  pleadings,  be  admissible? 

The  act  of  1786,  concerning  writs  of  right, 
prescribes  the  manner  in  which  demurrants 
shall  count.  It  also  prescribes  a  general 
mode  in  which  the  tenant  may  plead.  I 
think  it  is  not  only  inferrable,  from  the 
various  use  of  the  words  shall  and  may,  but 
from  the  actual  existence,  at  that  time,  of 
the  act  of  22  Geb.  2,  ch.  1  (sincere-enacted) 
authorizing  a  plea  of  non  tenure  in  abate- 
ment, that  the  general  plea,  prescribed  by 
the  act  of  1786,  is  concurrent^  and  not  ex- 
clusive. 

Nor  will  the  inconveniences  result,  which 
the  appellees  counsel  apprehended;  and 
which  he  stated  would  arise,  from  the 
different  judgments,  prescribed  by  the  com- 
mon law,  in  the  case  of  non  tenure  being 
pleaded,  and  the  mise  being  joined.  If  non 
tenure  be  now  pleaded,  the  Court  will  give 
such  judgment,  thereupon,  as  the  common 
law  requires:  But    if  it   be  given  in 

590  evidence,  and  the  jury  find  a  'special 
verdict,  affirming  such   evidence,  the 

Court  will  give  a  similar  judgment.  If, 
however,  such  evidence  be  given,  and  yet 
a  general  verdict  be  rendered  upon  the 
right,  such  verdict  is  a  negative  of  that 
evidence;  and  decides  the  right:  In  which 
case,  a  judgment,  corresponding  with  the- 
verdict,  ought  to  be  rendered. 

For  these  reasons,  I  think  the  judgment 
of  the  County  Court  was  correct ;  and  that 
the  judgment  of  the  District  Court,  re- 
versing that  judgment,  ought  to  be  re- 
versed. 

FLEMING,  Judge.  This  is  an  appeal 
from  a  judgment  of  the  District  Court,  re- 
versing a  judgment  of  the  County  Court, 
rendered  in  favor  of  the  appellants  in  this 
Court;  and  the  reasons,  given  by  the  Dis- 
trict Court,  are,  1.  That  the  County  Court 
permitted  evidence  to  be  given  to  the  jury, 
that  the  tenants  were  not  in  possession  of 
the  lands  demanded,  when  the  mise  had 
been  joined,  between  the  parties,  upon  the 
mere  right.  2.  That  the  County  Court  did 
not  compel  the  tenants  to  join  in  the  de- 
murrer to  the  evidence,  which  was  tendered 
by  the  demandant. 
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As  to  the  first:  The  L#e|^islature  of  this 
country,  in  order  to  simplify  the  pleading^s ; 
expedite  the  trials ;  and  prevent  unnecessary 
delays  in  writs  of  rig^ht,  have  taken  away 
the  views  and  other  delatories,  and  obiig'ed 
the  tenant  to  plead  the  i^eneral  issue,  and 
put  himself  upon  the  assise ;  allowing'  him 
to  give  any  matter  in  evidence,  at  the  trial 
of  the  cause,  which  might  have  been 
specifically  pleaded.  This  Utter  provision 
appears  to  have  been  made,  in  order  to  re- 
serve to  him  the  benefits,  to  which  he  would 
have  been  entitled  by  the  common  law  pro- 
ceedings; and  therefore  he  ought  not  to  be 
deprived  of  them  by  arguments  drawn  from 
the  common  law,  before  the  mode  of  pro- 
ceeding was  changed  by  the  act  of  Assembly. 

But  it  is  objected  by  the  counsel  for  the 
appellants,  that   the  act  of  Assembly 

591  does   not    oblige    the  ^tenant    to  put 
himself  upon  the  assize ;  for,  by  using 

the  word  may,  they  leave  it  optional  in 
him,  to  put  in  the  plea  prescribed  by  the 
act,  or  to  plead  any  matter  specially,  ac- 
cording to  the  course  of  the  common  law. 
Such  a  construction,  however,  would  render 
the  act  a  dead  letter ;  for  the  tenant  might, 
at  common  law,  have  joined  the  mise  upon 
the  mere  right,  and  put  himself  upon  the 
assize,  without  the  aid  of  a  statute^  to  en- 
able him  to  do  it.  This  shews  that  a  change 
in  the  proceedings  was  contemplated ;  and 
that  the  word  may  was  intended  to  be  com- 
pulsory. In  other  words  it  was  not  in- 
tended, that  it  should  be  left  to  the  tenants 
option,  what  he  would  plead,  but  the  mean- 
ing was,  that  he  should  be  obliged  to  use 
the  plea  prescribed  by  the  act :  However, 
in  order  to  prevent  his  sustaining  any 
prejudice  thereby,  he  is  allowed  to  give  any 
matter,  in  evidence,  which  he  might  have 
specially  pleaded.  By  this  means,  the  pro- 
ceedings are  simplified,  and  delays  pre- 
vented, without  any  injury  to  the  party : 
Which  was  the  great  desideratum,  and  what 
the  statute  was  designed  to  effect.  Conse- 
quently, it  would  be  thwarting  the  will  of 
the  Legislature,  and  defeating  the  end  of 
the  act  of  Assembly,  if  we  were  to  throw 
the  party  back  again  upon  the  technical 
rules  of  the  common  law ;  which  the  statute 
was  made  to  correct. 

I  am  therefore  clearly  of  opinion,  that 
the  County  Court  very  properly  permitted 
the  evidence  of  non  tenure  to  be  given  to  the 
jury;  and  consequently  that  the  opinion 
of  the  District  Court  upon  that  point  was 
erroneous.  * 

With  respect  to  the  second  point  rel- 
ative to  the  demurrer  to  the  evidence: 
After  the  County  Court  had  permitted  the 
evidence  to  go  to  the  jury,  the  cause  rested 
on  a  single  point;  namely,  whether  the 
lands  in  possession  of  the  tenants  were  the 
same,  with  that  claimed  by  the  demandant 
in  his  count?  This  was  a  mere  fact,  proper 
for  the  consideration  of  the  jury  upon 

592  the  evidence;  and  *there fore   I  think 
the  County  Court  very  properly  left  it 

to  their  decision. 

The  result  is,  that  I  am  of  opinion,  the 
judgment  of  the  District  Court  was  errone- 
ous upon  both  grounds ;  and  therefore,  that 
it  ought  to  be  reversed,  and  the  judgment 
of  the  County  Court  affirmed. 

LYONS,    Judge.     The    demurrer,    after 


stating  the  titles  and  claims  of  all  the  par- 
ties, reduces  the  question  to  a  single  &ct; 
that  is  to  say,  whether  the  land  claimed  by 
the  demandant,  and  in  possession  of  the 
tenants,  is  within  the  bounds  of  the  patent 
granted,  to  Robert  Green,  in  the  year  1746, 
for  1120  acres,  in  the  county  of  Augusta? 
Or  in  other  words,  whether  it  is  the  same 
land,  which  was  surveyed  for,  and  granted, 
to  Robert  Green  by  that  patent?  This  was  a 
simple  question  of  fact;  which  a  jury  alone 
could,  and  ought  to  have  determined. 
Therefore  I  think,  the  County  Court,  very 
properly  left  it  to  their  decision. 

But  it  is  objected,  that  the  tenants,  not 
having  plead  non  tenure  in  abatement,  were 
precluded  from  giving  it  in  evidence,  or  in 
any  manner  questioning  the  identity  of  the 
land.  Suppose  that  position,  were  to  be 
granted,  could  the  demandant  recover  with- 
out shewing  some  title?  After  offering,  in 
his  count,  proof  of  his  right,  has  he  pro- 
duced it,  or  shewn  any  title,  to  the  land 
which  he  has  surveyed  in  possession  of  the 
tenants?  That  land  lies  on  the  South  side 
of  the  South  fork  of  the  South  branch ;  and 
not  on  the  South  side  of  the  North  fork,  as 
his  patent  calls  for,  and  states  the  land  he 
claims  to  lie.  Then  is  it  just,  or  can  it  be 
law,  that  after  an  issue  is  joined  on  the 
mere  right,  that  the  claimant  shall  recover 
land  to  which  he  shews  no  right,  merely 
because  the  tenant  cannot  produce  a  patent 
for  it?  Stirely,  possession  in  such  a  case 
gives  the  best  right ;  and  the  demandant 
ought  not  to  be  allowed  to  disturb  it,  with- 
out shewing  a  complete  title  in  himself. 
cg^  *Suppose  the  tenants  had  produced 
a  prior  patent  for  lands  lying  in  the 
county  of  Augusta,  and  insisted  that  the 
lands  claimed  were  within  the  bounds  of 
their  patent,  must  not  the  jury  have  en- 
quired into  the  bounds  of  both  patents,  and 
determined  whether  the  lands  were  included 
in  either?  And,  if  not  included  in  either, 
what  must  have  been  their  verdict?  Conld 
they  have  found  for  the  demandant,  who 
had  no  better  title  than  the  tenants?  Purely 
not,  for  he  could  have  no  claim  to  a  verdict, 
without  shewing  a  title.  But  if  the  tenants 
may  controvert  the  boundaries,  where  differ- 
ent patents  are  produced,  without  pleading 
non  tenure,  I  see  no  reason  why  they  may 
not  do  it  in  every  other  case.  The  difficulty 
arises  on  account  of  the  judgment  to  be 
entered  in  such  cases,  as  it  is  a  bar  to  the 
demandant  to  sue  the  tenant  again.  This 
might  have  been  provided  for  by  the  Leg- 
islature, when  they  were  altering  the  mode 
of  proceeding ;  but  having  omitted  to  do  so, 
the  legal  consequences  must  take  place. 

If  however  the  tenant  does  not  chuse  to 
enter  into  the  controversy,  respecting  the 
title,  or  bounds,  on  the  general  issue,  he 
may  still  plead  non  tenure  in  abatement,  as 
the  act  does  not  forbid  it.  All  the  differ- 
ence is,  that  a  different  judgment  will  be 
entered  for  the  tenant  in  that  case,  if  found 
for  him,  than  would  be  entered  on  a  joinder 
of  the  mise;  and  that  the  demandant  may 
take  issue  on  the  non  tenure,  or  discontinue 
his  suit  as  he  sees  proper. 

Upon  the  whole,  I  am  of  opinion,  that 
the  judgment  of  the  District  Court  should 
be  reversed ;  and  that  of  the  County  Court 
affirmed. 
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ABATEMENT. 

1.  Plea  puis  darrein  continuance  may  be  pleaded 
after  an  office  Judc^ment,  and  before  Uie  end  of  the 
next  quarterly  term. 

Hunt  ▼.  Wilkinson.  40 

1  Administratrix,  with  tbe  will  annexed,  must  be 
sued  in  that  character;  and.  If  sued  as  administra- 
trix only  without  the  addition  of  the  words,  with 
tbe  will  annexed,  she  may  plead  in  abatement 

Ibid 

Vide  Appeals,  No.  4. 

ACCOUNT. 

1.  A  mort^asree  in  possession  is  accountable  for 
tlie  profltB  really  made,  and  no  further,  unless  In 
tbe  case  of  gross  nerlirence. 

Robertson  y  Campbell,  490 

1  Account  of  stale  transactions  refused. 

Randolph  Y.  Randolph.  697 

1  Especially  where  it  appeared,  that  the  bond  was 

given  by  the  plaintiff's  testator,  to  the  defendant's 

testator,  after  the  transactions  took  place.  Ibid 

ADMINISTRATOR. 

1.  Quere:  If  an  administrator  is  bound  to  sell  at 
auction? 

Lawrason  v.  Dayenport.  103 

t  Allowed  5  per  cent,  commissions,  on  account  of 
the  vales  made,  and  debts  receiyed  by  him. 

Taliaferro  y.  Minor,  107 

AGREEMENTS. 

1.  A.  impowers  C  to  purchase  lands  for  him;  M. 
employs  B.  to  sell  lands  for  him,  with  directions  to 
glTeC  a  refusal:  A.  informs  B.  that  he  and  C.  are 
the  same  peruon,  and  offers  2s:  sayiuff.  if  M.  will  not 
uke  that  price,  he  will  glye  more  than  any  other 
peiwn.  B.  promises  C.  and  A.  a  refusal:  but  after* 
wards,  without  informinff  M.  of  their  offers,  pur- 
chases for  himself.  A  Court  of  Equity  will  not 
decree  the  benefit  of  this  transaction  to  A :  but.  if 
the  trust  was  proyed.  would  set  aside  the  sale  in 
favour  of  M.:  who  ourht  to  be  made  a  party  to  the 
suit 

Buck  y.  Copland.  S18 

1  In  such  a  case,  as  the  transactions  between  A., 
C.  and  B.  were  not  in  writiufir,  B.  may  plead  the 
§utute  of  frauds  and  perjuries.  Ibid 

1  If  there  be  an  agreement  to  remit  part  of  a 
debt,  on  condition  the  residue  is  paid  within  a  cer- 
tain time,  the  condition  must  be  strlctiy  performed. 
Robertson  y.  Campbell,  481 

Vide  Lands. 

AMENDMENT  AND  JEOFAILS. 

1.  If  the  defendant  obtains  leaye  to  amend  his 
plea,  he  may  elect  to  make  the  amendment. 
or  not.  as  he  pleases:  and  if  he  falls  to  do  so, 
the  former  plea  is  not  withdrawn,  but  the  issue 
OQ  it  should  be  tried. 

Fox  y.  Cosby,  1 

vide  Declaration. 

AMICUS  CURI.^ 

1.  An  Amicus  Curiae  cannot  peal. 

Dunlop  y.  Commonwealth.  S64 

Vide  Escheat,  No.  2. 

APPEALS. 

1.  Tbe  power  of  the  Court  of  Chancery  oyer  an 
appeal  to  this  court,  ceases  on  the  first  day  of  the 
next  term,  after  the  decree  was  pronounced. 

Anderson  y.  Anderson.  106 

1  And  therefore  If  security  be  artyen  in  the  yaca- 
tioo.  that  court  cannot  disallow  the  appeal,  because 
the  appellant  does  not  ffiye  other  security. 

Anderson  y.  Anderson.  108 

1  After  an  appeal  is  allowed  by  the  Court  of 
Chancery,  and  an  appeal  bond  giyen,  and  a  succeed- 
ing term  of  that  court  has  commenced,  it  belongs  to 
the  Court  of  Appeals,  only,  to  decide  upon  tiie  suffi- 
ciency of  the  security. 

Anderson  y.  Anderson.  206 

i  If  the  appellant  dies,  and  no  person  will  admin- 

mer  on  his  estate,  so  that  the  court  orders  the 

Serjeant  to  take  possession  of  it.  no  scire  facias,  to 

reyive  the  appeal,  lies  against  the  Serjeant. 

Braxton  y.  Andrews.  S67 

ASSETS. 
1.  If  A  and  B.  are  Jointly  bound  in  a  bond  to  C.  for 


the  debt  of  A.:  and  A  diesinsolyent.  whereupon  C. 
sues  B.  and  recoyers  the  debt  of  him.  which  is  paid, 
without  takiuff  any  assisrnment  of  the  bond,  B.  shall 
be  considered  as  a  bond  creditor  of  A. ;  but  not  so  as 
to  charffe  the  executors,  with  a  deyastayit  on 
account  of  prior  payments,  or  Judgments,  to  simple 
contract  creditors. 

Eppes  y.  Randolph.  188 

ASSIGNMENTS. 

1.  An  action,  in  the  name  of  the  assignee  of  a 
bond,  with  a  collateral  condition,  dated  in  1774,  is 
not  maintainable. 

Henderson  y.  Hepburn. 


ASSUBffPsrr. 

1.  If  the  appellant  promise  the  appellee,  that,  if 
the  latter  will  affree  to  haye  the  appeal  dismissed, 
the  appellant  will  pay  him  the  full  amount  of  the 
debt,  damages  and  costs,  then  due.  upon  the  appeal; 
and  the  appellee  consents  thereto,  and  the  appeal 
is  dismissed  agreed,  the  appellee  may  maintain 
assumpsit  on  this  promise. 

Spotswood  y.  Pendleton,  200 

2.  In  such  a  case,  it  is  not  necessary  to  state  the 
precise  amount  of  the  judgment:  but  an  ayerment 
of  the  amount  of  the  debt,  damages  and  costs,  is 
sufficient  Ibid 

8.  A.,  the  clerk  of  K.  a  merchant,  in  the  fair 
course  of  his  trade,  had  a  counterfeit  certifi- 
cate offered  him;  which  B..  who  heard  him 
enquiriuff  of  H.,  whether  it  was  genuine,  told  him  if 
he  bought,  that  he  B.  would  glye  him  Bs  0  in  the 
pound  for  it;  after  which  A.  bought  the  certificate, 
and  then  B..  once  or  twice,  applied  to  know  of  A 
whether  he  would  sell  it;  and  A  afterwards  sold  it 
to  B.,  who  afterwards  brought  suit  acainst  K.  for 
the  purchase  money;  and  the  facts  being  stated  in 
a  demurrer  to  eyldence,  the  court  was  of  opinion 
tiiat  the  plaintiff  could  not  recoyer. 

Knox  y.  Garland.  241 

4.  What  Is  a  sufficient  consideration  to  support  an 
assumpsit 

Taliaferro  y.  Robb,  286 

6.  A.,  executor  of  B..  writes  to  C.  a  creditor  of  B.. 
that  as  soon  as  he  is  able  to  dispose  of  his  crops,  he 
will  pay  the  claim,  or  will  let  him  haye  any  property 
on  his  possession,  at  a  moderate  yaluation ;  this  will 
not  bind  A.  in  his  own  right  without  an  ayerment 
of  assets,  or  of  a  forbearance  to  sue.  or  of  some 
ther  consideration. 

Taliaferro  y.  Robb,  286 

ATTORNEY. 

1.  What  agreement  of  an  attorney  will  bind  his 
client 

Herbert  y.  Alexander.  408 

2.  An  attorney  cannot  bind  a  stranger  to  the  suit. 

Ibid 
AWARDS. 

1.  If  there  be  a  reference,  by  rule  of  Court  in  a 
suit  depending'  to  4  arbitratiors,  or  any  three  and 
afterwards  2  others  are  added:  If  two  of  the  first 
named  arbitrators,  and  one  of  the  last,  make  an 
award,  it  is  sufficient;  and  a  majority  of  the  whole 
is  not  required. 

Coupland  y.  Anderson,  106 

2.  In  such  a  case,  if  the  rule  mentions,  that  the 
money  awarded  is  to  be  paid  to  the  sheriff,  for  the 
benefit  of  the  plaintiff's  creditors,  the  subsequent 
proceedings  must  be  in  that  stile  also.  Ibid 

8.  If  the  plaintiff  be  bail  for  the  defendant  at  the 
time  of  reference,  in  a  depending  suit  thre  failure 
of  the  arbitrators  to  award,  concerning  that  under- 
taking, will  not  yitiate  the  award.  Ibid 

4.  The  Court  may  giye  costs,  though  the  award 
does  not  mention  them.  Ibid 

6.  If  there  be  an  order  of  reference  made  during 
the  pendency  of  a  suit  the  award,  in  pursuance 
thereof  need  not  be  in  Court  two  terms,  as  it  is 
not  within  the  act  of  Assembly  upon  awards. 

Halcomb  y.  Flournoy,  483 

Vide  Damages. 

BARON  AND  FEME. 

Personal  chattels  giyen  to  the  wife  during 
coyerture,  but  not  reduced  into  possession,  suryiye 
to  the  wife,  if  she  outliyes  the  husband. 

Wallace  v.  Taliaferro,  447 

Vide  Chattels. 
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BONDS  &  OBLIGATIONS. 


1.  Bond  with  a  collateral  condition,  dated  in  1774. 
not  assignable. 

Henderson  v.  Hepburn.  283 

S.  Wbat  is  a  bond  with   a   collateral  condition. 

Ibid 

8.  M.  appeals  from  a  Jndffment  obtained  arainst 

taim  by  A.  in  tbe  County  Ck>urt:  N.  Joins  M.  in  the 

appeal  bond:    Then  M.  dies,  and  the  appeal  abates, 

without  being  revived:    N.  is  exonerated. 

Nelson  v.  Anderson,  886 

4.  Two  separate  bonds  may  be  included  in  one 
instrument 

Winston  V.  Gommonwlth,  890 

CERTIFICATES. 

1.  Administrator  sellinr  a  large  certificate  to  pay 
a  small  debt,  not  liable  for  what  the  certificate 
would  have  sold  for,  if  kept,  but  for  the  market 
price  at  his  own  residence,  at  the  time  of  the  sale. 

Lawrasonv.  Davenport.  96 

2.  An  administrator  may  sell  a  certificate,  as  an 
article,  which  might  grow  worse.  Ibid,       101 

CHATTELS. 

1.  If  a  legatee,  who  is  also  a  Joint  executor,  take 
possession  of  the  testator's  chattels,  he  is  before 
division  made,  possessed  as  executor,  and  not  as 
legatee. 

Wallace  v.  Taliaferro,  447 

Vide  Executory  Devisees. 

COMPENSATION. 

1.  Compensation,  in  equity,  is  interest  of  the 
money:  and  not  the  profits,  %hich  might  have 
been  made  from  it,  by  speculation. 

Robertson  v.  Campbell,  481 

Vide  Damages. 

CONSIGNEE. 

1.  A  consignee,  who  receives  no  orders  to  the 
contrary,  may  sell  upon  the  customary  credit  of  the 
place* 

M'Connico  v.  CUrzen.  888 

2.  The  executors  of  a  consignee  will  not  be  liable 
for  outstanding  debts,  unless  there  be  gross 
negligence.  Ibid 

8.  And  the  appointment  of  agents  to  collect  is 
prima  facie  evidence  of  due  diligence.  Ibid 

4.  A  consignee,  who  neglected  to  render  an  account 
of  the  outstanding  debts,  during  five  years  of 
litigation  before  the  master,  charged  with  the 
amount. 

Deans  v.  Scrlba.  415 

5.  Consignee  is  entitled  to  commissions.  Ibid 

CONTINUANCE. 

A  party,  who  takes  no  steps  to  procure  the 
testimony  of  a  seafaring  witness,  is  not  entitled  to 
a  continuance  of  the  cause. 

Deans  v.  Scrlba,  416 

CONTRACT. 
Vide  sheriff.  No.  & 

CONVEYANCES. 

1.  A  deed,  in  which  an  estate  for  life  is  given  the 
husband,  made  by  husband  and  wife  of  the  wife's 
lands  to  a  trustee,  will  pass  the  estates:  although 
no  consideration  be  expressed  therein. 

Ware  v.  Cary.  888 

2.  Particularly  if  the  verdict  finds,  that  it  was  for 
the  purpose  of  settling  it  in  the  wife's  family. 

Ibid 
8.  If  a  commission  issue  in  blank  for  taking  the 
wife's  relinquishment,  and  is  executed  by  two  mag- 
istrates, without  the  blank  being  filled  up,  this  is 
sufllcienL  Ibid 

COURT  OP  CHANCERY. 

The  Court  of  Chancery  cannot  make  any  altera- 
tion in  the  terms  of  a  decree  of  this  Court  certified 
thither,  in  order  that  a  final  decree  may  be  made 
in  the  cause. 

White  V.  Atkinson,  876 

Vide  Discretion. 

COURT  OP  APPEALS. 
Vide  Jurisdiction, 

DAMAGES. 

1.  What  damages  may  be  estimated  by  arbitrators, 
upon  a  bond  given  by  the  deputy  to  indemnify,  and 
save  harmless,  the  high  sheriff. 

Halcombe  v.  Flournoy.  488 

Vide  Compensation,  No.  1. 
Sheriff.  No.  6. 

DECLARATION. 

1.  In  an  action  on  the  case,  upon  a  note  of  hand, 
there  must  be  an  assumpsit  expressly  laid  in  the 


declaration,  and  merely  reciting  the  note,  in  hsc 
verba,  is  not  sufficient. 

Cooke  V.  Simms,  89 

2.  What  is  an  insufilcient  assignment  of  breaches 
in  an  action  on  a  bond,  with  a  collateral  condition. 
Henderson  v.  Hepburn,  Z3S 

8.  What  is  an  insufilcient  averment  in  a  declara- 
tion. 

Taliaferro  v.  Robb,  S6B 

4.  If  a  declaration  in  debt  is  blank,  as  to  the  sums, 
the  date  of  the  obligation,  the  assignment  thereof 
to  the  plaintiff,  and  as  to  the  damages,  a  Judgment, 
rendered  thereupon  Is  erroneous  :  and  ought  to  be 
reversed,  and  the  suit  dismissed  with  costs  of  both 
courts. 

Blane  v.  Sansum,  496 

Vide  Evidence,  No.  6. 

DEEDS. 

1.  Deed  re-acknowledged,  within  eight  months, 
from  its  date,  and  recorded  within  four  months 
from  the  re-acknowledgment,  is  good  from  the  date 
of  the  re-acknowledgment,  notwithstanding  there 
are  more  than  eight  months,  between  the  time, 
when  the  deed  was  first  executed,  and  the  day  of 
recording  it. 

Eppes  V.  Randolph,  126 

DEMURRER  TO  EVIDENCE. 

1.  If  the  demurrer  to  evidence  shows  that  the 
plaintiff  ought  not  to  recover,  the  court  cannot  set 
it  aside,  and  award  a  new  trial ;  but  ought  to  enter 
Judgment  for  the  defendant 

Knox  V.  Garland,  241 

2.  When  the  plaintiff's  evidence  is  not  doubtful  and 
uncertain,  but 'defective  only,  the  defendant  may 
demur.  Ibid 

8.  In  such  a  case,  if  the  court  does  set  aside  the 
demurrer,  and  award  a  new  trial,  the  defendant 
may  appeal.  241 

4.  And  if  the  defendant  offers  to  appeal,  and  the 
court  refuses  it  this  court  will  reverse  the  Judg- 
ment, notwithstanding  there  was  a  continuance  by 
consent  at  a  subsequent  term,  and  after  that  a  ver- 
dict and  Judgment  for  the  plaintiff.  Ibid 

6.  In  a  demurrer  to  evidence  all  the  testimony  on 
both  sides,  ought  to  be  inserted. 

fiyers  v.  Green,  566 

6.  In  a  demurrer  to  evidence  all  the  testimony  on 
both  sides  ought  to  be  inserted,  and  if  the  demand- 
ant in  a  writ  of  right  demur  to  the  evidence  he 
must  show  a  title  in  himself. 

Hyers  v.  Wood,  .  674 

7.  Where  it  is  a  mere  matter  of  fact  which  is  to  be 
tried  there  ought  to  be  no  demurrer  to  evidence, 
without  a  distinct  admission  of  the  fact  Ibid 

DESCENTS. 

1.  Construction  of  the  7th  section  of  the  act  of 
descents. 

Brown  v.  TurberviUe,  890 

2.  W.  of  full  age,  died  intestate,  without  issue  and 
unmarried,  seized  and  possessed  of  an  estate  partly 
derived  by  devise,  from  his  father  G.  W.  and  partb*, 
by  descent  from  his  brother  R.  W.  leaving  an  uncle 
and  three  cousins,  children  of  a  deceased  uncle  of 
the  whole  blood  on  the  mother's  side,  and  an  uncle 
of  the  half  blood  likewise  on  the  mother's  side;  and 
leaving  also,  two  relations  on  the  father's  side.  The 
estates  were  ordered  to  be  divided  into  two  moi- 
eties :  One  of  which  was  to  be  divided  between  the 
two  relations,  on  the  father's  side :  and  the  other 
moiety  was  to  be  allotted  those  on  the  mother's  side, 
as  follows  :  to  wit :  two- fifths  to  the  uncle  of  the 
whole  blood  :  two-fifths  to  the  three  cousins  ;  and 
one-fifth  to  the  uncle  of  the  half  blood.  Ibid 

8.  So  much  of  the  act  of  1786,  relative  to  descents, 
as  is  not  within  the  purview  of  that  of  1798.  is  not 
repealed.  Ibid 

DETINUE. 

1.  If  in  a  declaration,  for  several  slaves,  laying* 
separate  values,  the  Jury  find  a  Joint  value  it  is  error : 
and  as  to  that  a  venire  facias  de  novo  will  be 
awarded,  under  the  act  of  Assembly,  in  order  to 
ascertain  the  separate  values. 

Higgenbotham  v.  Rucker,  SIS 

DEVISE. 

1.  What  shall  be  construed  an  estate  tail  and  not 
an  executory  devise. 

Selden  v.  King,  72 

2.  Testator  devises,  that  if  his  wife  be  with  cbild. 
and  the  said  child  lives,  and  prove  a  male  child,  and 
lives  to  21  years  of  age,  a  house  shall  be  built  on  his 
land,  and  that  he  shall  have  the  privilege  of  part  of 
the  pasture  and  woodland,  and  shall  enjoy  the  same 
peaceably :  and  after  the  decease  of  his  mother, 
then  he  gives  him  and  the  heirs  of  his  body  all  bis 
lands,  houses  and  appurtenances,  both  real  and 
personal,  forever  ;  But  if  the  child  proves  a  female 
and  lives  till  81  or  marriage,  she  shall  have  one  balf 
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of  his  personal  estate,  and  all  hi^s  lands  to  her  and 
the  heirs  of  her  body  forever :  Bat  if  the  said  child 
sbonld  die  then  he  trives  to  his  wife  and  her  heirs 
forever,  all  his  lands,  slaves,  stocks  of  cattle  Ac 
and  appoints  her  and  her  father  execators  of  his 
will.  The  child  proved  to  be  a  daughter :  On  her 
birtb,  she  had  a  vested  remainder  in  tail,  with  re- 
mainder in  fee  to  the  testator's  wife. 

Selden  v.  King-,  72 

DISCRETION. 

The  discretion  of  the  Chancellor  is  to  be  exercised 
apon  soand  principles:  of  which  this  Court  may 
judge. 

Stanard  &c.  v.  Graves  icc„  SO0 

EJECTMENT. 

1.  The  tenants  in  possession  are  the  proper,  if  not 
the  natural,  defendants,  to  an  ejectment,  althooffh 
the  landlord  has  a  right  to  be  made  a  defendant: 
tbroaffh  fear  that  he  may  be  injured  by  a  combina- 
tion between  the  plaintiff  and  the  defendant 

Herbert  v.  Alexander,  802 

2.  After  judgment  for  the  plaintiff  in  ejectment: 
Trespass  does  not  lie  a^ralnst  one,  who  was  no  party 
to  tbe  suit,  without  proving-  an  actual  trespass. 

Alexander  v.  Herbert,  506 

EQUITY. 

1.  A  man  cannot  maintain  a  bill  in  equity  against 
his  own  trustee,  in  order  to  have  a  decree  for  the 
benefit  of  a  fraud,  committed  by  the  trustee. 
Buck  V.  Copland, 


ESCHEAT. 

1.  Quere:  Whether  an  inquisition,  finding-  an 
escheat  for  want  of  heirs,  should  not  say,  in  express 
words,  that  the  deceased  died  without  heirs  ? 

Danlop  V.  Commonwealth,  284 

2.  An  Amicus  Curiae  cannot  move  to  quash  an 
inquisition  of  escheat.  Ibid 

ESTATES. 

1.  A  man  makes  a  gift  of  slaves  to  his  daughter, 
and  the  heirs  of  her  body,  and  in  case  she  dies 
withoat  issue,  that  is  children,  the  slaves  to  return 
to  the  grantor,  this  limitation  is  not  too  remote, 
and  therefore  is  rood. 

Hlggenbotham  v.  Rucker,  818 

Vide  Perpetuities. 

Executory  devises. 

EVIDENCE. 

1.  Parol  evidence  admitted  to  explain  the  mean- 
ing of  the  parties,  in  marriage  articles,  when  a 
conveyance  is  called  for. 

Flemings  v.  Willis.  5 

2.  Although  the  deed  does  not  mention,  that  It  was 
made  io  consideration  of  a  marriag-e  contract,  the 
party  may  aver,  and  prove  it. 

Eppes  V.  Randolph,  196 

S.  Declarations,  by  the  mortffag-ee.  under  whom 
the  defendant  claims,  that  the  mortg-age  was  paid 
off.  are  admissible  evidence  on  the  part  of  the 
plaintiff. 

Walthall  ▼.  Johnston,  f76 

4.  Where  the  evidence  was  defective,  as  to  a  par- 
ticular item,  no  decree,  as  to  that  item,  was  made. 
M'Connico  v.  Curzen.  868 

&  Qnere:  If,  in  a  suit  between  K.  and  D.  concern- 
tnv  lands.  R.  who  is  interested,  in  having  a  comer 
tree  fixed  at  a  certain  point,  claimed  as  the  corner 
point  of  one  of  the  parties,  be  a  competent  witness 
or  not? 

Kerr  v.  Dixon. 


6.  If  the  declaration  be  bad,  the  defendant  should 
demnr,  or  move  in  arrest  of  judgment:  But  he 
annot  upon  the  trial,  object  to  the  evidence  in 
support  of  it  (provided  it  agrees  with  the  declara- 
tion.) merely  on  the  g-round  of  its  insufflciency. 
Cnnning-ham  v.  Hemdon,  680 

Vide  deeds. 
Vide  tender. 

EXECUTORS. 

1.  Executors,  who  appear  to  have  made  no  advan- 
tage by  it,  will  not  be  denied  justice,  for  having 
failed  to  make  up  an  account  of  their  administra- 
tion: although,  strictly  speakingr.  it  is  perhaps,  a 
duty. 

Jones  V.  Williams,  108 

2l  Commissions  not  allowed  an  executor,  where  a 
legacy  is  given  him.  Ibid 

EXECUTORY  DEVISES. 

1-  In  the  case  of  personal  chattels  a  limitation, 
after  a  general  dying  without  issue,  is  too  remote: 
and  therefore  void. 

Pleasants  V.  Pleasants.  819 

t  The  utmost  limit  allowed,  in  such  cases,  is  the 


term  of  a  life,  or  lives,  in  being,  and  81  years  after- 
wards. Ibid 
Vide  Perpetuities. 
Esutes. 

FACTOR. 

1.  Where  goods  are  sold  by  a  factor  in  Virginia, 
for  merchants  in  Britain,  it  is  necessary  to  state 
the  name  of  the  factor  in  the  declaration. 

Oswald  &  Co.  V.  Dickinson's  executors.  10 

2.  So.  if  some  of  the  partners  reside  in  Great 
Britain,  and  some  in  Maryland  In  America.         Ibid 

8.  And  a  suit,  of  this  kind,  will  be  dismissed,  after 
issue  joined  upon  the  merits,  if  the  fact  appear, 
upon  the  trial  of  the  cause.  Ibid 

4.  And  it  will  not  prevent  the  dismission,  that 
there  are  money  counts  in  the  declaration.         Ibid 

FORTHCOMING  BONDS. 

1.  Quere:  If  there  be  a  joint  notice  given  on  a 
forthcoming  bond,  to  both  obligors,  the  plaintiff 
can  take  judgment  against  one  of  them  only? 

Wilson  V.  Stevenson's  administrators.  218 

.  2.  If  the  forthcoming  bond  be  not  forfeited,  at  the 
time  when  the  injunction  issues, the  penalty  is  savede 
but  it  is  otherwise,  if  the  bond  be  forfeited,  befor: 
the  injunction  issues.  Ibid 

8.  One  forthcoming  bond  taken  on  several  execu- 
tions. 

Winston  V.  Commonwealth,  290 

4.  On  a  joint  notice  to  all  the  oblig-ors  in  a  forth- 
coming   bond,   the  plaintiff  may   take  judgment 
against  one  of  the  defendants,  only. 
Glassel  v.  Delima, 


6.  In  a  motion,  on  a  forthcoming  bond,  the  defend- 
ant will  not  be  allowed  to  prove,  that  the  execution 
issued  ag'ainst  another  person  of  the  same  name 
who  is  now  dead. 

Downman  v.  Downman,  ^07 

FRAUDS. 

1.  If  a  creditor  or  purchaser  has  been  ffuilty  of  a 
fraud,  in  preventing  the  deed  from  being-  recorded, 
or  otherwise,  equity  will  relieve. 

Anderson  v.  Anderson,  900 

2.  For  no  person  ougrht  to  take  advantage  of  his 
own  fraud  and  obtain  the  benefit  of  the  statute  by 
undue  means.  ibid 

HEIR. 

1.  The  heir  may  maintain  an  action  of  debt  on  a 
bond,  to  his  ancestor,  conditioned  for  quiet  enjoy- 
ment of  lands,  where  the  breach  has  happened 
since  the  death  of  his  ancestor. 

Eppes  V.  DemoviUe,  82 

INFANT. 

1.  Quere:  What  proceeding  should  be  used,  in 
order  to  compel  an  infant  defendant  to  appear  and 
plead? 

Fox  V.  Cosby,  i 

9.  It  is  error  to  take  judgment  against  an  infant 
defendant  by  default,  where  he  has  not  been  ar- 
rested, or  appeared,  by  his  guardian;  notwithstand- 
ing' one  has  been  appointed,  by  the  court,  to  defend 
him  in  the  suit.  ibid 

Vide  lands.  No.  7. 

INTEREST. 

1.  It  is  natural  justice,  that  he.  who  has  the  use  of 
another's  money,  should  pay  interest  for  it 

Jones  V.  Williams,  lOO 

8.  And  therefore  an  executor  was  allowed  interest 
on  his  balance. 

Jones  V.  Williams,  102 

8.  The  manner  of  stating  it,  in  an  administrator's 
account. 

Taliaferro  v.  Minor,  190 

4.  If  the  declaration  does  not  demand  interest, 
and  the  defendant  waives  his  plea,  the  Court  cannot 
give  judgment  for  interest 

Brooke  v.  Gordon,  212 

6.  Interest  allowed  upon  arrearagre  of  rents,  under 
the  circumstances  of  the  case. 

Graham  v.  Woodson.  949 

6.  Interest  on  rents  refused. 

Skipwith  V.  Clinch,  258 

7.  Interest  is  not  demandable  on  an  unliquidated 
account 

M'Connico  Ac.  v.  Curzen  Ac.,  868 

8.  The  Court  of  Chancery,  on  debts  not  bearing- 
interest,  in  terms,  cannot  carry  interest  down 
below  the  decree. 

Deans  v.  Scrlba,  416 

0.  But  where  there  is  an  appeal,  to  this  Court, 
from  a  decree  in  a  plain  matter,  the  interest  will  be 
carried  down  to  the  time  of  entering  the  final  decree 
in  the  Chancery,  according  to  the  opinion  of  this 
Court  Ibid 

JOINTENANTS. 

Quitrents  allowed  against  the  representatives  of  a 
join  tenant  under  the  circumstances. 

Jones  V.  Williams,  102 
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JOINT  OBLIGATIONS. 

A  joint  bond  was  given  anterior  to  the  act  of  1786: 
Tbe  death  of  one  of  the  obliffors,  before  that  act 
discharged  his  executors. 

Richardson  v.  Johnston.  527 

JUDGMENTS. 

1.  Jadffments  do  not  bind  lands,  after  12  months, 
from  the  date,  unless  execution  be  taken  out  within 
that  time,  or  an  entry  of  elegit  be  made  on  the 
record. 

Eppes  y.  Randolph.  125 

2.  It  is  supposed,  but  not  decided,  that  after  the 
act  of  1778  a  Judg-ment  of  a  County  Court  by  permits 
tlnff  the  ele^t  to  run  into  other  counties,  extends 
the  lien  on  the  judgment,  to  all  the  lands  In  the 
country.  Ibid 

JURISDICTION. 

1.  It  is  a  good  ground  for  application  to  a  Court  of 
Equity,  that  there  are  a  number  of  persons  respec- 
tirely  claiming  the  same  rights. 

Pleasants  v.  Pleasants,  819 

S.  So  if  a  Court  of  law  cannot  carry  the  provisions 
of  an  act  of  Assembly  into  effect  Ibid 

3.  So  if  the  acceptance  of  the  leiracy  creates  an 
Inchoate  contract,  to  become  complete,  on  the  hap- 
pening of  a  contingency.  Ibid 

4.  The  Court  of  Appeals  has  no  original  jurisdic- 
tion: and  cannot  decide  the  merits  of  any  case, 
until  they  have  been  decided  on,  by  the  inferior 
court. 

Mayov.  Clark,  889 

5.  The  Court  of  Appeals  cannot  take  cognizance  of 
a  less  sum  than  £80. 

Hepburn  v.  Lewis.  487 

ft.  Quere:  If  the  sum  demanded,  by  the  plain tlflf 
in  the  District  Court,  be  more  than  £80.  and  the  ver- 
dict finds,  less,  the  District  Qourt  can  give  judg- 
ment for  the  amount  of  the  verdict?  Ibid 

LANDS. 

1.  Lands  devised,  liable,  in  equity,  to  payment  of 
the  judgment  and  bond  creditors. 

Eppes  V.  Randolph.  189 

2.  S.  agrees  to  locate  certain  lands  for  W.  B.  and 
N.  in  the  county  of  R.  Afterwards,  he  agrees  to 
locate  the  same  lands  for  M.  and  having-  received 
land  warrants  from  M.  for  that  purpose,  he  accord- 
ingly, locates  the  lands:  after  this,  B.  and  N.  aban- 
don their  contract  to  W.,  who  renews  the  contract 
with  S..  who  thereupon  transfers  the  entries  of  M. 
from  the  county  of  R.  to  the  county  of  L.  This  shall 
not  disappoint  M.  but  the  lands  in  R.  will  be  decreed 
him.  on  his  releasing  S.  from  his  covenants,  and 
paying  the  fees  of  locating-  and  surveying. 

Walcot  V.  Swan,  296 

8.  In  this  case,  W.  B.  and  N.  acquired  no  title  in 
the  lauds,  by  their  first  agreement  with  S. ;  because 
S.  himself  had  no  right  thereto,  but  it  was  in  the 
Commonwealth.  Ibid 

4.  But  M.  must  take  the  entry  as  made  for  him.  so 
as  to  include  the  prior  rights;  for  he  cannot  reject 
them,  and  go  for  the  full  quantity  besides.  Ibid 

5.  Nor  can  he  hold  S.  to  warrant  the  lands  in  R. 
free  from  the  titles  of  others.  Ibid 

6.  The  judgment  of  the  board  of  Commissioners, 
under  the  land  law,  is  conclusive:  and  cannot  be 
impeached. 

Stephens  v.  Cobun,  440 

7.  And  this  notwithstanding  the  plaintiff  was  an 
infant,  at  the  time,  the  judgment  was  givep.       Ibid 

8.  In  1788,  C.  located  a  land  office  treasury  war- 
rant, issued  29th  November  1788,  on  lands  on  the 
Eastern  waters:  IT.  (who,  upon  the  trial,  did  not 
prove  any  title  In  himself,  to  the  lands  located) 
entered  a  caveat,  in  the  land  office,  against  a  patent 
to  C.  The  District  Court  gave  judgment  in  favor  of 
C. :  and  this  Court  affirmed  it 

Field  V.  Culbreath,  647 

9.  What  is  a  good  entry.  Ibid 

LEASES. 

1.  A.  leases  to  B.  for  twenty  years:  with  liberty  to 
B.  of  surrendering  the  lease  at  any  time  before,  on 
paymAftt  of  6s.  A.  devises  the  rents,  during  the 
lease,  to  his  five  daughters,  and  the  fee  simple 
afterwards  to  his  son  P. :  who  sells  to  A. :  who  sur- 
renders the  lease.  This  surrender  shall  not  disap- 
point the  daughters*  legacies;  but  A.  will  be  decreed 
to  pay  the  rents. 

Graham  v.  Woodson.  849 

LIEN. 

Although  a  scire  facias  will  renew  the  lien,  cre- 
ated by  a  judgment,  yet  it  will  only  operate  prospec 
tlvely,  and  will  not  have  a  retrospective  effect  so  as 
to  avoid  mesne  alienations. 

Eppes  V.  Randolph,  187 

Vide  Judg-ments. 


LIMITATION  OP  ACTIONS. 

The  saving,  in  the  act  of  limitations,  extends  to  a 
plaintiff  resident  in  Maryland. 

Oswald  V.  Dickenson,  21 

MANDAMUS. 
Vide  Supersedeas, 

MARRIAGE  ARTICLES. 

1.  Marriage  articles  must  be  recorded  within 
eight  months,  or  they  will  be  void  against  prior 
creditors. 

Acderson  v.  Anderson,  IBS 

2.  Otherwise,  if  the  recording  was  prevented  by 
the  fraud  of  the  creditors.  Ibid 

MILLS. 

1.  Where.  In  a  petition  for  a  mill,  the  witnesses 

are  divided,  whether  it  will  be  injurious  or  not  and 

the  County  Court  and  District  Court  both  decide. 

that  it  will  not  this  court  will  affirm  the  judgment 

Home  V.  Richards,  507 

MORTGAGE. 

1.  What  shall  be  considered  as  a  mortgage,  and 
not  a  conditional  sale. 

Robertson  v.  Campbell.  421 

2.  There  is  a  difference  between  a  mortffag-e,  and 
a  conditional  sale. 

Robertson  v.  Campbell,  438 

8.  There  will  often  be  a  difficulty  In  drawing  a 
line  between  a  mortgage  and  a  conditional  sale: 
but  the  question  always  is,  whether  a  purchase  was 
contemplated,  and  the  price  fixed,  or  a  loan  of 
money,  and  a  security  intended. 

Robertson  v.  Campbell,  429 

4.  An  absolute  conveyance  will  not  prevent  its 
being  considered  as  a  mortffatre. 

Robertson  v.  Campbell,  480 

Vide  account  No.  1. 
Usury,  No.  4. 

NEW  TRIAL. 

1.  After  three  verdicts,  all  agreeinr,  the  Court  of 
Chancery  did  right  in  decreeing  according  to  the 
opinions  of  the  juries. 
Stannard  v.  Graves  ftc. 


2.  If  in  an  issue  from  the  High  Court  of  Chancery, 
the  Judge,  who  tried  the  cause,  is  dissatisfied  with 
the  verdict  it  ought  to  be  certified  of  record:  or  if 
that  be  refused,  a  bill  of  exceptions  should  be  taken. 

Ibid 

8.  And  the  omission  cannot  be  supplied  by  affida- 
vits, especially  of  the  counsel;  for  it  wonld  be  a 
most  dang-erous  precedent  Ibid 

NEW  APPEALS. 

1.  What  shall  be  considered  as  a  new  appeaL 
Skipwlth  V.  Clinch,  688 

NON  TENURE. 
Vide  writ  of  right 

OLD  GENERAL  COURT. 

1.  Their  decisions,  where  they  went  to  establish 
rules  of  property,  are  authority  in  this  court 

Wallace  v.  Taliaferro,  469 

PAPER  MONEY. 

1.  Receipts  and  payments,  by  an  administrator, 
ought  not  to  be  reduced  to  specie,  by  the  legal  sale 
of  depreciation;  but  should  be  scaled  in  paper 
money. 

Taliaferro  v.  Minor.  190 

2.  The  act  of  Assembly  declares,  that  all  actual 
payments,  made  in  paper  money  In  discharge  of 
debts  or  contracts,  shall  stand  at  their  nominal 
amount  without  being  scaled;  nor  are  such  pa>'- 
ments  within  the  proviso  impowerlnff  the  courts  to 
yary  the  scale  upon  equitable  circumstances. 

Taliaferro  v.  Minor.  190 

8.  A.  takes  a  lease  of  B.  in  May  *77  for  21  years. 

In  August  1778,  a  similar  lease  of  the  same  estate  is 

executed.    The  rents  are  to  be  settled  by  the  scale 

of  May  1777. 

Skipwlth  V.  Clinch,  263 

4.  The  last  clause,  in  the  act  of  1781,  applies  to 

debts  contracted  during   the   existence   of^  paper 

money  only,  and  not  to  those  contracted  before. 

Skipwlth  V.  Morton,  888 

Vide  specie. 

PAROL  AGREEMENT. 

Vide  agreement. 

PARTIES. 

1.  It  is  not  regular  to  make  a  decree  between  two 
defendants,  unless  they  consent 

Taliaferro  v.  Minor,  107 

2.  Parties  interested  should  have  an  opportunity 
of  being  heard. 

Pleasants  v.  Pleasants,  819 


418 


2  CALL 


Virginia  £Ucports,  Annotatbd. 


INDEX 


PARTNERSHIP. 


1.  A.,  is  indebted  to  D.,  F.  A  ca  by  bond :  A.  dies, 
and  at  the  sale  of  bis  estate,  by  bis  ezecntors.  T. 
the  acting  partner  of  D.,  F.  &  co.  buys  a  slave;  whicb 
be  carries  to  bis  own  plantation,  and  tbere  continnes 
bim.  Tbe  amonni  of  the  purchase  money,  for  tbe 
slave,  is  a  rood  discount,  against  tbe  bond. 

Rose  V.  Mnrcbie,  408 

2.  In  this  country,  where  a  retail  store  is  opened. 
it  is  the  store,  which  ffives  the  acting  partner  credit: 
and  which  is  liable  for  any  commodities  furnished 
him  by  the  planter.  Ibid 

PERPETUITIES. 

Vide  estates. 

1.  The  doctrine  of  perpetuities,  and  executory 
limitations,  considered. 

Pleasants  v.  Pleasants,  819 

2.  Testator,  in  Au^rust  1771,  devised  that  all  the 
slaves,  he  should  die  possessed  of.  should  be  free.  If 
they  chose  it.  when  they  arrived  to  the  are  of  SO 
years,  and  the  laws  of  the  land  would  admit.  This 
limitation  was  rood  in  event. 

Pleasants  v.  Pleasants,  819 

t  And  therefore,  after  the  act  of  1782,  on  any 
persons  vivinff  such  a  bond,  as  that  act  requires,  all 
of  them  above  the  are  of  46,  and  their  increase  bom 
after  their  respective  mothers  had  attained  the  atre 
of  90.  were  entitled  to  freedom.  But  all.  that  were 
above  thirty  and  under  45.  were  immediately 
entitled  to  emancipation.  And  all  under  80,  whose 
mothers  had  not  attained  that  aire,  at  their  birth, 
and  all  their  future  descendants,  bom  before  their 
mothers  attain  80,  will  be  entitled  to  freedom  on 
their  arriving-  at  the  are  of  thirty.  Ibid 

4.  The  policy  of  the  law,  leans  at  least  as  strongly 
acainst  perpetuities,  in  personal,  as  in  real  estates. 

Ibid 
PLEADINGS. 

i.  If  in  trespass,  the  defendant  pleads  the  word 
instiflcation.  only:  and  the  plaintiff  replies  gen- 
erally. No  issue  is  Joined  in  the  cause:  and  there- 
fore, after  verdict  for  the  defendant,  a  repleader 
will  be  awarded. 

Kerrv.  Dixon,  879 

POINTS  OF  LAW. 

1.  If  the  appellant  promise  the  appellee,  that  if 
the  latter  will  agree  to  have  the  appeal  dismissed 
the  appellant  will  pay  him  the  full  amount  of  the 
debt  damages  and  costs,  then  due,  upon  the  appeal; 
and  the  appellee  consents,  thereto,  and .  the  appeal 
is  dismissed  agreed,  the  appellee  may  maintain  as- 
sumpsit on  this  promise:  and  the  Ck>urt  may  leave 
the  question  of  damages  to  the  jury. 

Spotswood  V.  Pendleton,  800 

1  Although  the  jury  may  fairly  presume  the  de- 
fendant's consent,  either  previous  or  subsequent, 
yet  if  the  judffe  gives  them  a  direction,  as  they  may 
have  been  influenced  by  the  direction,  if  that  was 
wrong,  there  ouffht  to  be  a  new  trial. 

Herbert  v.  Alexander,  504 

3.  The  Court  cannot  be  called  on,  to  instruct  the 
Jury,  to  find  a  verdict  for  the  defendants:  althoug-h 
some  of  the  evidence  is  written  testimony. 

Martin  v.  Stover.  514 

POWERS. 

1.  Tesutor  devises  slaves  and  personal  estate  to 
his  wife,  during  widowhood,  and  then  to  be  divided, 
at  her  discretion,  amongst  his  children:  The  wife 
save  one  of  the  slaves,  in  1774  to  one  of  the  chil- 
dren, by  parol  gift.  It  was  a  ffood  execution  of  the 
power,  as  to  that  slave. 

Morris  V.  Owen.  SSO 

t  The  wife  could  not  under  the  power,  appoint  to 
the  tesutor's  grand  children.  Ibid 

1  And  the  part  of  the  property,  which  was  in- 
eSectnally  appointed,  or  not  appointed  at  all, 
remained  as  part  of  the  residuary  estate  of  the 
tesutor,  undinKNsed  of,  by  his  will. 

i  The  forms  and  solemnities  required,  by  statute, 
for  conveyances,  are  not  necessary  to  be  observed 
hv  a  person  who  executes  a  power  of  appointment 

Ibid 

PRACTICE. 

Plea  allowed  to  be  amended  after  a  trial,  and  ver- 
dict for  the  plaintiff. 

Richardson  v.  Johnston,  5S7 

RELATION. 

1.  Relation,  beinr  a  legal  fiction  contrived  to  sup- 
port jnstice  is  never  to  be  admitted  to  do  an  injury 
to  a  third  person. 

Eppes  V.  Randolph.  180 

SCIRE  FACIAS. 
Vide  Appeals,  No.  4. 

SECURITIES. 
Vide  Sheriff,  Na  8. 


SHERIFF. 


1.  If  there  be  judgment.  a«rainst  a  sheriff  for  the 
amount  of  money  levied  on  an  execution  with  the  15 
per  cent  interest,  and  he  appeals,  the  appellee  by 
waiving  the  10  per  cent  dama«res.  for  retarding  the 
execution,  and  taking  a  simple  affirmance  of  the 
judgment  may  still  have  his  16  per  cent  damages, 
according  to  the  judgment  of   the   Court   below. 

Ouerrantv.  Tayloe,  208 

2.  If  the  Sheriff's  deputy  drive  or  cause  to  be  driven, 
one  man's  property  on  the  lands  of  another,  in  order 
that  he  may  levy  a  distress  warrant  on  It :  which  he 
accordingly  does :  an  action  will  lie  a«rainst  the 
sheriff  for  it 

James  v.  M'Cubbin,  878 

8.  Bond  given  by  a  sheriff,  through  mistake,  for 
the  taxes  imposed  under  an  expired  law,  will  not 
bind,  the  securities,  for  those  of  the  true  year. 

Branch  v.  Commonwealth.  510 

4.  But  the  Commonwealth's  remedy  is  by  action 
against  the  sheriff.  ibid 

5.  Quere:  If  a  sheriff's  bond,  directed  to  be  paid  to 
the  Treasurer,  is  good,  if  made  payable  to  the  Gov- 
ernor ?  Ibid 

0.  Quere:  Also  if  the  sum  due  from  the  sheriff,  was 
payable  in  facilities,  the  Jury  may  not  consider  the 
value  of  the  certificates  at  the  time  they  ought  to 
have  been  paid  ?  And  whether  they  are  bound  to 
allow  the  15  per  cent  given  on  motion,  or  may  not 
judire  of  the  real  damages  ?  ibid 

SLAVES. 

1.  Slaves  recovering  their  freedom,  are  not  enti- 
tled to  damages  for  detention. 

Pleasants  v.  Pleasants,  810 

8.  Construction  of  the  4th  section  of  the  explana- 
tory act  of  1787  chap.  IV. 

Wallace  v.  Taliaferro,  447 

8.  W.  R.  made  his  will,  in  May  1774,  and  devised  to 
L.  W.  and  C.  T.  sundry  slaves,  with  the  residue  of 
his  estate,  subject  to  the  payment  of  his  debts  and 
legacies  :  and  appointed  J.  W.  the  husband  of  L.  W. 
and  R.  T.  the  husband  of  C.  T.  executors:  who  quali- 
fied as  such.  In  August  1774,  J.  W.  died,  before  any 
division  of  W.  R.  estate  was  made  and  by  his  last 
will  devised  all  his  «laves  to  his  daughter,  and  his 
two  sons.  As  J.  W.  was  at  most  only  possessed  as 
executor,  and  not  in  right  of  his  wire  her  share 
of  the  slaves  survived  to  herself,  and  did  not  pass 
by  the  will  of  J.  W.  ibid 

4.  W  B  devised  slaves  to  his  daughter  A  W  for 
life,  remainder  to  all  her  children:  one  of  whom, 
by  the  name  of  C  married  E  C  and  died  in  the  life- 
time of  her  mother  and  husband:  Her  husband 
took  administration  on  her  estate.  A  division  was 
afterwards  made  of  the  slaves:  and  one  by  the 
name  of  Lazer,  assigned  as  the  share  of  the  said  C 
C.  The  said  E  C  the  surviving  husband,  took  posses 
sion  of  the  said  slave,  and  sold  him  to  C  S  for  a 
valuable  consideration:  After  this.  M  C.  the  eldest 
son  of  the  said  C  C,  took  possession  of  the  said  slave, 
and  sold  him  to  R  D.  The  sale  by  E  C,  the  husband, 
was  good:  and  C  S,  the  purchaser  is  entitled  to  the 
slave 

Drummond  v.  Sneed.  401 

SPECIE. 

1.  Specie  during  the  war.  was  not  an  article  of 
currency,  but  a  commodity,  at  market:  and  items 
of  specie,  advanced  during  that  period,  should  be 
extended,  at  the  value,  at  the  time  of  the  advance 
made. 

M'Connico  v.  Curzen. 


STATUTES. 

1.  Rules  of  construction. 

Browne  v.  Turbervllle,  800 

2.  Qaere:  Whether,  in  order  to  effect  the  inten- 
tion of  the  Legislature,  words  may  be  interposed? 

IWd 

8.  A  saving  repugnant  to  the  body  of  a  sutute  Is 

void.  Ibid 

4.  Rules  for  construing  statutes,  408  to  408 

Vide  descents,  No.  8. 

SUPERSEDEAS. 

1.  If  the  District  Court  refuses  to  grant  a  super- 
sedeas, to  a  judgment  of  the  County  Court  and  enter 
the  refusal  on  record,  this  court  will  not  g-rant  a 
mandamus,  but  will  award  a  supersedeas  to  the 
order  of  the  District  Court 

Mayo  V.  Clark,  870 

TENDER. 

1.  If  to  a  suit,  on  a  bill  of  exchange,  dated  in  1775, 
the  defendant  pleads  that  he  tendered  the  interest 
in  pat>er  money,  without  confessing  the  action,  as 
to  the  principal,  or  saying  any  thing  in  bar  of  it 
the  plea  is  bad. 

Skipwith  V.  Morton  &  co.,  277 
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2.  The  defendant  may  gire  such  tender  In  evi- 
dence, to  extlniraisb  the  Intereat,  on  the  plea  of 
payment  Ibid 

8.  But,  If  he  withdraws  the  plea  of  payment  he 
relinqniahes  the  evidence.  Ibid 

4.  And  therefore,  if  there  be  a  demurrer  to  the 
plea  of  tender,  final  Jud^rment  will  be  rendered  for 
the  plaintiff.  Ibid 

USURY. 

1.  In  order  to  constitnte  usury,  both  parties  must 
be  consentinff  to  the  unlawful  interest:  that  is 
to  say,  the  lender  to  ask.  and  the  borrower  to  give. 

Price  V.  Campbell,  110 

2.  Therefore  if  a  bill  of  ezchanffe  is  drawn  upon 
an  obstrue  man  in  Scotland,  althouirh  the  payee 
may  expect  it  will  be  protested,  yet  if  there  was  no 
agreement  between  him  and  the  drawee,  that  it 
should  be  protested,  the  transaction  is  not  usurious. 

Ibid 

8.  There  must  be  proof  of  a  lendinff  and  borrow- 

ingr  to  constitute  usury.  Ibid 

4.  Where   the  profits  of  the  mortgra^ed  subject 


ffreatly  exceed  the  interest  of  the  money  lent  if 
there  be  an  agreement  to  set  the  profits  agrainst  the 
Interest  it  is  usury. 

Robertson  v.  Campbell,  430 

WITNESS. 

1.  A  witness  received  to  prove  that  he  paid  a  sum 
of  money  for  the  defendant  to  the  airent  of  the 
plaintiff's  assigmors,  in  dlscharffe  of  the  obligation, 
upon  which  the  suit  was  brongrht;  for  he  is  not 
Interested  in  the  event  of  the  suit 

Meade  v.  Tate,  ni 

WRIT  OP  RIGHT. 

1.  Quere:  If  non  tenure  may  be  ffivenln  evidence, 
in  a  writ  of  rlffht  where  the  mise  is  Joined  upon  the 
mere  rlg-ht? 

Hyers  v.  Qreen.  566 

8.  Non  tenure  may  be  fflven  in  evidence,  in  a  writ 

of  rigrht  where  the  mise  is  joined  on  the  mere  rigrht 

Hyers  v.  Wood,  674 
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Bogle  and  Others  v.  Conway's  Ex'rs. 

[Friday.  April  84. 1801.] 
PlMdlng  and  Practice— Statute  of  Uatltatloas— Pomer 

5ait.*— If  in  assumpsit,  the  defendant  plead  tbe 
act  of  limitations,  and  the  plaintiff  wonld  avoid 
the  plea  by  a  former  snit  havinff  been  broufftat  in 
time,  he  most  reply  tbe  former  snit  especially:  be 
cannot  give  it  in  eTidence  under  a  ireneral  repli- 
cation to  the  plea. 

Boggle  and  othera,  aurviving  partnera  of 
Robert  Gilchriat  A  Co.  brought  indebitatna 
assumpsit  for  gooda  aold  and  delivered, 
against  Conway's  executora,  in  the  Diatrict 
Court.  The  defendanta  plead  the  act  of 
limitationa,  and  the  plain tiffa  replied  gen- 
erally. Upon  the  trial  of  the  cauae,  the 
plaintiffs  filed  a  bill  of  exceptiona  to 
the  Court  *  a  opinion ;  which  atated,  that 
the  plaintiffa,  in  order  to  rebut  the  plea 
of  the  act  of  limitationa,  offered  in  evidence, 
a  record  of  the  County  Court  of  King 
George,  in  an  action  on  the  case  for  goods 
sold  and  delivered,  brought  by  the  plain- 
tiffs against  the  testator  of  the  defendants, 
in  March,  1774,  (setting  it  forth  in  haec 
▼erba;)  and  a  certificate  of  the  clerk  of 
the  County  Court  in  theae  worda;  *^I  do 
hereby  certify,  that  the  above  record  con- 
tains all  the  proceedings  which  appear  to 
have  taken  place  in  our  office  in  the  suit, 
Robert  Gilchrist  A  Co.  v.  Francia  Con- 
2  way,  on  a  particular  *exami nation  of 
the  minutea;  all  the  papers  filed  in 
the  cause,  being  put  away  in  a  bundle  en- 
dorsed Britiah  Suits  on  the  docket,  which 
I  suppose  to  contain  those  suits  which  were 
afterwarda  auspended :"  that  the  defendants 
objected  to  the  testimony;  and,  that  the 
Court  would  not  permit  it  to  be  given  in 
evidence  to  the  jury. 

Verdict  and  judgment  for  the  defendants ; 
and  the  plaintiffs  appealed  to  this  Court. 

Randolph,  for  the  appellants. 

It  is  clear  there  was  a  former  suit,  the 
trial  of  which  was  delayed :  and  the  plain- 
tiffs ought  to  have  been  permitted  to  prove 
it. 

F.  T.  Brooke,  contra. 

If  evidence,  aa  to  this  fact,  ought  to  have 
been  received  at  all,  the  teatimony  offered 
was  improper:  For,  a  copy  of  the  record, 
and  not  the  certificate  of  the  Clerk,  ought 
to  liave  t>een  produced.     But,   no  evidence, 

*Statate  of  Uialtatlon*— Bxceptloas-How  Pleaded.— 

Exceptions  to  the  statute  of  limitations  mast  be 
specially  replied.  In  snpport  of  this  rule,  see  tbe 
principal  case  cited  in  Butcher  v.  Hixton,  4  Leigh 
5e8:  Rice  V.  White.  4  Leiffh  483. 

It  was  held  in  L.ewis  v.  Bacon.  8  Hen.  &  M.  80. 104. 
citing  the  principal  case,  that  if  the  defendant  in 
^aity  plead  the  statute  of  limitations,  and  the 
complainant  come  witbin  any  of  the  exceptions  in 
tbe  act  he  will  not  be  entitled  to  the  benefit  thereof, 
unless  be  set  it  forth  by  a  replication. 


aa  to  that  fact,  ought  to  have  been  received. 
For,  the  plea  was,  that  the  defendant  did 
not  aaaume  within  five  yeara ;  to  which  the 
plaintiffa  replied  generally ;  and,  thua  the 
partiea  were  at  iaaue,  upon  the  aingle 
point,  whether  the  defendants  aasumed 
within  five  years  or  not?  So,  that  the 
testimony  had  no  relation  to  the  iaaue,  but 
was  entirely  collateral  to  it;  and,  therefore, 
the  Court  very  properly  rejected  it.  If  the 
plaintiffs  wiahed  to  have  availed  themselves 
of  the  evidence,  they  should  have  replied 
the  matter  specially,  in  order  that  the  de- 
fendanta might  have  joined  issue  with 
them  on  the  point  relative  to  a  former  suit, 
and  have  come  prepared  to  diaprove  it. 
Whereaa,  the  plan  puraued,  of  producing  the 
evidence  at  the  trial  of  the  other  issue, 
was  calculated  to  aurprise  the  defendants. 
Theae  principlea  are  confirmed  by  Brown's 
ex'rs  V.  Putney,  1  Waah.  303,  and  Wilcocka 
V.  Huggins,  2  Stra.  907^ 

Randolph,  in  reply. 

If  testimony  on  the  point  was  admis- 
sible at  all,  then  the  evidence  offered 
3  *waa  aufficient;  for,  even  parol  evi- 
dence might  have  been  received  to 
shew  that  there  waa  no  person  capable 
of  bringing  the  auit :  But,  the  facts  were 
better  authenticated  by  the  document  pro- 
duced, than  they  would  have  been  by 
parol  evidence,  aa  it  shewed  a  depend- 
ing suit,  and  what  ateps  had  been  taken 
in  it,  by  the  certificate  of  the  officer, 
who  had  the  care  of  the  papers.  There  waa 
no  necessity  for  a  apecial  replication,  as 
the  plaintiffa  were  at  liberty  to  have  offered 
any  evidence  which  went  to  shew  that  the 
snit  was  brought  in  time. 

LYONS,  Judge.  Delivered  the  resolution 
of  the  Court,  that  there  waa  no  error  in  the 
opinion  of  the  Court  below;  and,  there- 
fore, that  the  judgment  waa  to  be  affirmed. 

Judgment  affirmed. 


Ellis  V.  Thilman. 

[Friday,  May  1,  1801.] 

Pleading  and  Practloe— nallcloos  Prosecution— Want 
of  Probable  Cause.*— in  an  action  for  malicious 
prosecution,  it  is  not  sufflclent  to  allesre  that  .the 
defendant  did  it  without  any  just  cause,  but  the 
declaration  must  slate  that  it  was  done  without 
any  probable  cause. 


*Pleadina  and  PracUoe— Malicious  Prosecatloft- Want 
of  Probable  Cause.— Tbe  declaration,  in  an  action  for 
malicious  prosecution,  must  aver  tbe  want  of  proba- 
ble cause,  and  tbe  want  of  this  averment  is  not 

;  cured  by  a  verdict.  In  support  of  this  rule,  see  tbe 
principal  case  cited  with  approval  in  Burkbart  v. 
Jenninsrs.  2  W.  Va.  255;  Holllday  v.  Myers.  11  W.  Va. 
289:  Porter  v.  Mack  (W.  Va.).  40  S.  E.  Rep.  468: 
Spen^ler  v.  Davy.  15  Gratt  896;  Kirtley  v.  Dech.  9 
Munf.  20,  21.  24.  In  accord,  see  Yonnsr  v.  Gregorie,  3 
Call  440;  Marshall  v.  Bussard.  Gilm.  9:  Zantzinger  v. 
Weisrhtman.  Fed.  Cas.  No.  18.202.  80  Fed.  Cas.  p.  913. 

I  See  monoirraphic  not€  on  "Malicious  Prosecution.** 
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Thilman  brought  case  against  Ellis,  for 
a  malicious  prosecution;  and  declared  as 
follows:  *^John  Thilman,  jr.  complains  of 
William  Ellis  in  custody,  &c.  for  that  the 
said  William  contriving  and  maliciously 
intending  unjustly  to  grieve,  oppress, 
weary  and  impoverish  him  the  said  John 
Thilman,  and  put  him  to  great  expense 
without  any  just  cause,  of  his  mere  malice 
did  lodge  an  information  before  a  Court  of 
Enquiry  for  the  said  county,  (that  the  said 
John  Thilman  had  feloniously  taken  a 
negro,  the  property  of  him  the  said  John 
Ellis,)  and  thereby  caused  the  said  John 
Thilman,  jr.  to  be  arrested,  examined  be- 
fore a  Justice  of  the  Peace  touching  the 
said  felony,  and  afterwards  to  be  com- 
mitted    for     examination     before    a 

4  Court  of  Enquiry  *for  the  said  county, 
and    the    said    information     was    so 

falsely  and  maliciously  prosecuted  and 
caused  to  be  prosecuted  against  the  said 
John  Thilman  by  the  instigation  of  the  said 
William  Ellis  from  the day  of till  af- 
terwards, to  wit :  at  a  Court  of  Enquiry  held 
for  the  said  county  of  Caroline,  on  the  16th 
day  of  May,  in  the  year  of  our  Lord  1793, 
when  he  was  acquitted  of  the  charge  afore- 
said, by  reason  of  all  which  premises  the 
said  John  Thilman  was  restrained  of  his 
liberty  and  compelled  to  procure  bail  for  his 
appearance  before  the  Court  of  Enquiry,  to 
spend  large  sums  of  money  in  his  defence, 
and  was  moreover  greatly  injured  in  his 
good  name,  fame  and  reputation  to  the 
damage  of  the  said  John  Thilman,  jr.  of 
iive  thousand  pounds,  and  therefore  he 
brings  suit,  &c."  Plea,  not  guilty;  and 
issue.  Verdict  and  judgment  for  the  plain- 
tiff for  1201. ;  and  the  defendant  appealed 
to  this  Court. 

Wickham,  for  the  appellant. 

It  was  not  enough  for  the  plaintiff  to  al- 
lege that  there  was  no  just  cause,  but  it 
should  have  been  stated  that  there  was  no 
probable  cause.  For,  although  there  was 
no  just  cause,  if  the  defendant  had  prob- 
able cause,  it  was  sufficient  to  excuse  him. 
To  say  that  it  was  maliciously  done,  is  not 
enough ;  for*  if  there  was  probable  cause, 
it  justified  the  defendant.  Accordingly  the 
constant  practice  is,  to  aver  that  there  was 
no  probable  cause.  [Warren  v.  Matthews,] 
6  Mod.  25,  73;  [Farmer  v.  Darling,]  4  Burr. 
1974;  [Johnstone  v.  Sutton,]  1  T.  R.  544; 
[Morgan  v.  Hughes,]  2  T.  R.  226. 

Warden,  contra. 

The  allegation  that  there  was  no  just 
cause,  necessarily  excludes  the  idea  of  any 
circumstance  of  justification.  For,  if 
there  was  a  probable  cause,  it  could  not  be 
affirmed  that  there  was  no  just  cause.  Just 
cause  ex  vi  termini  means  proper  cause; 
and,  if  there  was  a  probable  cause,  there 
was  proper  cause;  that  is,  a  just  cause. 
Consequently,  when  the  verdict  finds 

5  that  there  *was  no  just  cause,  and  that 
it  was  maliciously  done,  it,  in  sub- 
stance, finds  that  there  was  no  probable 
cause.  [Chambers  v.  Robinson,]  Stra.  691; 
[Wicks  v.  Fentham  et  al.,]  4  T.  R.  248; 
[Jones  V.  Gwynn,]  10  Mod.  214,  Gilb.  Rep. 
K.  B.  185,  S.  C, 

Cur,  adv.  vult. 

LYONS,  Judge.  Delivered  the  resolution 
of  the   Court,    that    the   plaintiff  ought  to 


have  alleged  the  want  of  probable  cause, 
and  that  the  omission  was  not  cured  by 
the  verdict :  consequently,  that  the  judgment 
of  the  District  Court  was  erroneous,  and 
ought  to  be  reversed. 
Judgment  reversed. 


Lyne  v.  Oil  Mat. 

[Tbursday,  April  18. 1801.] 
Action  upon  Settled  Account— Right  of  Enquiry  Into 
Justice  of  Itenu.*— The  defendant,  in  an  action  upon 
a  settled  account,  cannot  ffo  into  an  enquiry  con- 
cerning the  Justice  of  the  several  items  of  demand 
stated  in  the  account 

Giiliat  brought  indebitatus  assumpsit 
against  Lyne,  in  the  District  Court,  and 
declared,  1.  For  money  laid  out  and  ex- 
pended. 2.  Upon  an  insimul  compntasset. 
Plea,  non  assumpsit,  and  issue.  Upon  the 
trial  of  the  cause,  the  defendant  filed  a  bill 
of  exceptions,  which  stated,  ^^that  the  Court 
refused  to  permit  the  defendant  to  enter 
into  a  re-examination  of  the  accounts  on 
which  the  settlement  was  founded,  and  con- 
fined him  to  the  pointing  out  errors  on  the 
face  of  the  settlement,  especially  as  the 
defendant  was  in  possession  of  the  first 
settlement,  with  all  the  accounts  between 
the  parties,  some  months  before  the  second 
settlement  was  made,  and  the  objections 
the  defendant  proposed  to  make,  were  to 
the  items  of  the  accounts  on  which  the  first 
settlement  was  made.  That,  the  defendant 
also  offered  to  prove,  by  parol  testimony, 
that  he  ought  to  have  had  a  credit,  for  part 
of  the  goods  charged  in  the  account 
6  on  which  the  first  settlement  "'was 
made,  of  eight,  instead  of  six  months, 
so  as  to  take  off  two  months'  interest,  but, 
as  it  did  not  apppear  that  he  had  given  the 
plaintiff  notice  of  the  last  objection,  the 
Court  would  not  admit  the  testimony." 
Verdict  and  judgment  for  the  plaintiff;  and 
the  defendant  appealed  to  this  court. 

PER  CUR.     Affirm  the  judgment. 


The  Commonwealth  v.  Garth. 

[Wednesday,  April  22, 1801.] 
Warrut  Drawn  by  Auditor  la  Favor  of  Coannlssloncrs 
—Presumption  of  Payment.— Where  tbe  Auditor 
drew  a  warrant  in  favor  of  one  of  tbe  County 
Ck)mmlR8ioners.  the  Ck>urt  will  presume  pavment 
by  the  Treasurer,  nnless  the  warrant  be  produced, 
or  he  otherwise  discharges  himself  of  the  receipt. 

The  Auditor  of  Public  Accounts  moved 
the  General  Court  for  judgment  against  the 
defendant  for  301.  '^alleged  to  have  been 
erroneously  paid  him  as  a  Commissioner  in 
the  county  of  Albemarle*  for  services  per- 
formed in  the  years  1787,  1788  and  1789." 
The  Court  over-ruled  the  motion,  because 
no  evidence  was  offered  in  behalf  of  the 
Commonwealth  to  prove,  that  the  warrant 
issued  to  the  defendant  was  ever  presented 
to,  or    paid  by,  the  Treasurer,  or   that    the 

•Account  Settled— Right  to  Enquire  Into  Justice  of 
Items.  -In  Varner  v.  Core.  20  W.  Va.  478.  it  is  said : 
"If,  however,  the  plaintiff  had  failed  to  prove  undue 
advantage  and  gross  errors,  and  the  defendant 
under  non-assumpsit  or  other  proper  plea  had 
shown  that  there  had  been  a  settlement,  this  would, 
perhaps,  have  precluded  the  plaintiff  from  iroinff 
into  an  enquiry  of  the  justice  or  the  several  items  of 
the  account  thus  settled.  Lvne  v.  Oittiat,  8  Calih.'* 
The  principal  case  is  also  cited  for  this  proposition 
in  Despard  v.  County  of  PleasantSt  28  W.  Va.  324. 
See  also.  Parkersbnrcr  Nat.  Bank  v.  Andy  Ala.  5 
W.  Va.  60. 
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same  hath  ever  been  discounted  for  taxes, 
or  otherwise  satisfied  or  discharged.  From 
which  judgment,  the  Auditor  appealed  to 
this  Court. 

Nicholas,  Attorney  General. 

The  Court  will  presume  payment  of  the 
warrant,  as  the  defendant  might  have 
drawn  the  money  at  any  time ;  and  it  is  not 
shewn,  that  he  either  has  the  warrant  or 
that  it  hath  been  lost.  This  presumption 
will  be  the  rather  made,  because  I  am  in- 
formed at  the  Treasury,  that  they  keep  no 
account  of  these  warrants,  when  paid 

7  in  by  the  Sheriffs  '^and  public  officers, 
by  which  they  can  specifically  know 

them ;  but  the  same  are  destroyed. 

Wickham,  stated,  that  he  had  been  em- 
ployed by  the  Commissioners  to  argue  the 
general  question,  whether  they  were  enti- 
tled to  the  money  or  not;  and,  if  the  Court 
should  be  of  opinion  against  the  defendant 
on  the  point  already  made,  that  he  wished 
to  be  heard  as  to  the  right  to  the  money. 

ROANE,  Judge.  I  think  that  the  Court 
would  have  been  justifiable  in  presuming 
the  payment;  as  the  defendant  did  not  ap- 
pear and  rebut  the  presumption,  by  produc- 
ing the  warrant,  or  otherwise  discharging 
himself  from  the  receipt :  especially,  as  the 
Treasurer  said  he  had  no  means  of  distin- 
gnishing  the  warrants  so  as  to  ascertain 
the  payment  expressly. 

CARRINGTON,  Judge.  I  can  never 
bring  my  mind  to  let  all  the  Commissioners 
shelter  themselves  under  such  a  defence  as 
this,  if  they  are  not  entitled  to  the  money. 
Therefore,  I  think  the  other  point  should 
be  gone  into. 

LYONS,  Judge.  I  suppose  it  must  lie 
over  to  be  argued  on  the  other  point;  but, 
a  man  might  have  lost  his  warrant,  and 
not  drawn  the  money. 

Nicholas,  Attorney  General. 

The  question  is,  whether  the  appellee  was 
entitled  to  the  compensation  of  the  201.? 
He  clearly  was  not :  for ;  although  the  act 
of  1790,  c.  16,  [13  Stat.  Larg.  126,]  states 
that  doubts  had  arisen  concerning  it,  yet 
a  fair  exposition  of  the  law  will  prove,  that 
the  Commissioners  had  no  right  to  the 
money.  The  act  of  1782,  Ch.  Rev.  178,  [c. 
19,  10  Stat.  Larg.  144,]  gave  the  201.  as  a 
compensation  to  the  old  Commissioners  for 
copying  and  delivering  of  the  book  to  the 
Auditors;  but,  the  act  of  1786,  page  9,  [c. 
4,  12  Stat.  Larg.  248,]  constituted  a  new 
officer,  and  gave  him  no  other  reward  than 
the  six  shillings  per  day. 

8  *Wickham,  contra. 

The  Auditor  and  the  Commis- 
sioners always  acted  upon  the  idea  that  the 
Commissioners  were  entitled  to  the  201. ; 
and,  therefore,  a  motion,  which  is  in 
nature  of  an  action  for  money  had  and  re- 
ceived, will  not  lie;  because  it  was  not 
against  conscience  that  the  defendant  re- 
tained the  money.  The  various  acts  ought 
to  be  considered  as  one  system.  That  of 
1786  was  intended  to  give  a  compensation 
in  addition  to  what  was  given  under  the 
act  of  1782,  which  allowed  for  copying  and 
returning  the  book,  making  out  lists,  &c. : 
whereas  the  six  shillings  is  given  by  the 
act  of  1786,  for  a  different  duty  altogether. 
For,  the  Commissioners  appointed  under 
that  act  were    merely    substituted    in    the 


room  of  the  old  ones ;  and  were  not  new 
officers  to  every  purpose,  as  the  Attorney 
General  would  have  it.  Consequently,  the 
defendant,  in  receiving  the  201.,  did  not 
get  a  double  compensation ;  as  he  received 
it  for  different  duties,  and  not  for  the  same. 
The  Judgment  was  as  follows : 
''The  Court  is  of  opinion,  that  the  war- 
rant for  thirty  pounds,  in  the  proceedings 
mentioned,  was  by  mistake  of  the  Auditor, 
erroneously  issued,  and  delivered  to  the  ap- 
pellee as  a  Commissioner  in  the  county  of 
Alt>emarle,  for  services  performed  in  the 
years  1787,  1788,  and  1789;  and  that,  as  the 
appellee  hath  not  returned  the  said  warrant, 
it  is  presumed  that  the  amount  thereof  has 
been  paid  by  the  Treasurer,  and  that  the 
said  judgment  is  erroneous.  Therefore,  it 
is  considered  that  the  same  be  reversed 
and  annulled,  and  that  the  Commonwealth 
recover  against  the  appellee  the  costs  ex- 
pended, in  the  prosecution  of  the  appeal 
aforesaid  here,  and  the  Court  proceeding  to 
give  such  judgment  as  the  said  General 
Court  ought  to  have  given ;  it  is  further 
considered,  that  the  Commonwealth  re- 
cover against  the  appellee  the  thirty 
9  pounds  ^aforesaid,  and  the  charge  of 
the  notice,  and  the  costs  of  the  motion 
in  the  General  Court." 


Mandeville  &  Jameson  v.  Patten  & 

Scott. 

[Saturday,  April  15th.  1801.] 

Promisfory  Notes— S«t-Oft  by  AMlgnee  sir«liut  As- 
sliriior«-CaM  at  B«r.— The  asslarnee  of  a  promissory 
note  negotiable  at  the  Bank  of  Alexandria,  cannot 
offer  it  in  discount,  to  a  salt  brong-ht  asralnst  him 
by  the  asalffnor,  upon  a  note  In  writing  to  deliver 
to  the  plaintiff  wet  ffoods  and  ffroceries  to  a  cer- 
talu  amount 

Patton  &  Scott  brought  an  action  of  as- 
sumpsit against  Mandeville  A  Jameson,  in 
{he  Hustings  Court  of  Alexandria,  and  de- 
clared upon  a  note  given  by  the  defendants, 
wherein  they  promised  to  deliver  to  the 
plaintiffs  wet  goods  and  groceries  to  the 
amount  of  1,800  dollars,  at  cash  price,  for 
value  received  of  William  Young.  Plea, 
non  assumpsit.     Issue. 

Upon  the  trial  of  the  cause,  the  defend- 
ants filed  a  bill  of  exceptions  to  the  Court's 
opinion,  which  stated,  that  the  defendants 
offered  in  evidence  as  an  offset,  a  note 
given  by  Fletcher  A  Ottoway  to  the  plain- 
tiffs, and  assigned  by  them  to  the  defend- 
ants, which  is  in  these  words :  ^*  1,125  dollars 
due  July  20-23.  Alexandria,  21st  April, 
1797,  ninety  days  after  date,  we  promise  to 
pay  to  Messrs.  Patton  A  Scott,  or  order, 
eleven  hundred  and  twenty-five  dollars, 
value  received,  negotiable,  in  the  Bank  of 
Alexandria."  The  bill  of  exceptions,  after 
reciting  the  said  note,  adds,  ^*  which  note  is 
endorsed  by  Robert  Patton  and  Charles 
Scott  and  Theodorick  Lee,  and  which  as- 
signment is  in  these  words,  to  wit :  Pay  to 
the  order  of  Mandeville  A  Jameson.''  The 
bill  of  exceptions  then  sets  forth  in  haec 
verba,  a  protest  of  the  said  note  on  the  24th 
July,  1797,  for  non-payment,  at  the  request 
of  the  president  and  directors  of  the  Bank  of 
Alexandria,  by  the  notary  public  at  Alexan- 


*See    monoirraphic    note  on    "Bills,   Notes    and 
Checks"  appended  to  Archer  v.  Ward,  9  Gratt.  622. 
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dria ;  that  the  plaintiffs  objected  to 
10  the  note's  being  given *in  evidence; 
and  that  the  Court  would  not  permit 
it  to  go  to  the  jury.  Verdict  and  judg- 
ment for  the  plaintiffs.  The  defendants 
appealed  to  the  District  Court,  where 
the  judgment  was  affirmed ;  and  from  the 
judgment  of  affirmance,  the  defendants  ap- 
pealed to  this  Court. 

Randolph,  for  the  appellants. 

The  Court  should  have  suffered  the  evi- 
dence to  go  to  the  jury,  to  have  had  as 
much  weight  as  they  might  have  thought 
proper  to  give  it ;  because,  they  would  have 
disregarded  it  if  there  was  delay  in  the  as- 
signees, and  BO  no  Inconvenience  would 
have  resulted  from  the  reception  of  it: 
whereas,  the  course  pursued  was  calculated 
to  produce  great  injury  to  the  defendants; 
for,  if  they  were  guilty  of  no  delay  or  other 
fault,  the  note  ought  to  have  been  dis- 
counted, as  the  plaintiffs  ^  were  liable  in 
consequence  of  the  failure  of  the  makers  to 
pay.  This  argument  is  the  stronger,  on 
account  of  the  note's  being  made  negotiable 
at  the  Bank  of  Alexandria ;  which  made  the 
assignors  liable  like  the  endorsers  of  an 
inland  bill. 

Botts,  contra. 

The  defendants  were  not  entitled  to  the 
discount,  without  having,  previously,  sued 
the  maker,  Liee  v.  lyove  A  Co.  in  this 
Court.  1  Call  497.  For,  that  case  not  only 
decided  that  a  suit  was  necessary,  but  that 
the  note's  being  made  negotiable  at  Bank 
created  no  difference :  and.  the  true  con- 
struction of  the  act  establishing  the  Bank 
always  has  been,  that  it  applied  only  be- 
tween the  Bank  and  those  having  transac- 
tions with  them. 

Cur.  adv.  vult. 

LYONS,  Judge.  Delivered  the  resolution 
of  the  Court:  That  there  was  no  error  in 
the  judgment  of  the  Hustings  Court  in 
rejecting  the  evidence;  and,  therefore, 
that  the  judgment  of  the  District  Court 
was  to  be  affirmed. 


11    ♦Jett,  Ex'r,  of  Bernard  v.  Bernard. 

[Thursday,  April  28d,  1801.] 

Legacies— Abateaient.— A  widow  taklnir  a  legacy  un- 
der tbe  will,  shall  abate  in  proportion  with  the 
other  legatees. 

William  Bernard^  among  other  bequests 
to  his  wife,  bequeathed  her  a  legacy,  in 
the  following  words:  **Item,  out  of  my 
crops  of  tobacco  and  tobacco  debts,  I  devise 
to  my  wife,  forty  thousand  weight,  to  en- 
able her  to  purchase  a  carriage,  and  to 
supply  her  with  such  necessaries  as  she 
may  be  in  want  of:"  And  among  other  be- 
quests to  his  son  Richard  Bernard,  he  be- 
queathed him  a  legacy  in  these  words:  ^'I 
also  give  to  him,  to  supply  himself  with 
necessaries,  twenty  thousand  pounds  of 
tobacco,  out  of  my  crops  and  outstanding 
tobacco  debts."  Of  which  will,  he  ap-' 
pointed  his  son  Richard,  one  of  the  execu- 
tors, who  alone  qualified.  After  the  deaths 
of  the  said  Richard  Bernard  and  of  the 
testator's  said  widow,  her  son  and  adminis- 
trator, brought  a  suit  against  Jett,  as  ex- 
ecutor of  the  said  Richard  Bernard,  and 
among  other  things,  claimed  the  balance 
of  the  40,000  weight  of  tobacco  bequeathed 


to  her  as  aforesaid.  Upon  a  reference  to  the 
commissioner,  it  appeared  that  there  were 
not  funds  enough  to  pay  both  the  above 
legacies,  but  he,  being  of  opinion  that  the 
widow  was  first  entitled,  and  that  the  de- 
ficiency arose  from  the  misconduct  of  the 
executor,  charged  the  defendant  with  the 
balance  of  the  said  legacy  and  interest. 
The  defendant  excepted  to  the  report;  and 
the  Court  of  Chancery  being  of  opinion, 
that  if  the  fund  was  not  sufficient  to  pay 
both  the  legacies,  and  the  deficiency  was 
not  occasioned  by  the  default  of  the  execu- 
tor, the  legacies  oUght  to  abate  proportion- 
ally, directed  a  jury  to  enquire,  whether  the 
deficiency  was  occasioned  by  negligence 
or  other  default  of  the  executor.  There 
being  other  parts  of  the  decree  with  which 
Jett  was  dissatisfied,    he   appealed   to   this 

Court. 
12  *Call,  for  the  appellant. 

The  legacies  to  Mrs.  Bernard 
and  Richard  Bernard,  ought  to  be  paid 
proportionably,  out  of  the  tobacco  which 
has  been  collected;  because  the  resi- 
due of.  the  debts  being  doubtful  orig-i- 
nally,  the  fund  is  likely  to  prove  defective 
for  payment  of  both ;  and,  therefore, 
justice  requires  that  the  legacies  should 
abate  in  proportion.  The  case  of  Burridg^e 
V.  Bradyl,  1  P.  Wms.  127,  is  a.  single  case ; 
it  was  decided  on  the  special  circumstances ; 
and  does  not  establish  the  general  principle 
contended  for:  Resides,  It  was  probably  a 
case  of  compassion,  and,  therefore,  it  wonld 
be  too  much  to  found  a  rule  of  property  on 
it;  especially,  as  in  that  case,  there  was 
an  express  release  of  the  dower  for  the 
legacy,  which  was  a  beneficial  considera- 
tion paid  for  it.  But  here,  there  was  no 
such  consideration;  because,  if  she  had 
taken  her  thirds,  they  would  have  been 
subject  to  the  same  abatement ;  and,  there- 
fore, she  lost  nothing  by  taking  the  legacy ; 
for,  it  is  only  making  tbe  abatement  upon 
the  legacy,  instead  of  making  it  on  the 
distributive  share.  But  what  is  decisive  in 
the  present  case,  is,  that  the  testator 
shewed  the  same  desire  for  the  payment  of 
both  legacies.  For,  they  are  both  given  in 
the  same  language :  In  both,  it  is  to  buy 
such  necessaries  as  the  legatee  may  stand 
in  need  of :  which  discovers  an  equal  de- 
sire that  both  should  be  satisfied,  and  re- 
pels the  idea  of  a  preference  in  payment. 

Wickham  and  Warden,  contra. 

The  legacy  to  Mrs.  Bernard  ought  not  to 
abate ;  because  she  receives  it  in  lieu  of  her 
third  part  under  the  act  of  Assembly.  In 
the  case  of  Burridge  v.  Bradyl,  1  P.  Wms. 
127,  it  was  expressly  held,  that  where  the 
wife  released  her  dower  for  the  legacy,  it 
should  not  abate;  and  the  reason  is  the 
same,  where  the  release  is  wrought  by  the 
operation  of  law.  For,  she  cannot  have 
the  legacy  and  her  thirds  too :  and  the  tak- 
ing the  legacy  destroys  her  claim  to  a  third 
part  of  the  estate,  under  the  act  of  Assem- 
bly. 

Cur.  a^v.  vult. 

13  ♦LYONS,  Judge.    Delivered  the  res- 

olution of  the  Court,  that  there  was 
no  error  in  the  decree;  and,  consequently, 
that  it  was  to  be  affirmed. 

Decree  affirmed. 
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Washington  v.  Smith. 

[Friday.  May  1st.  1801.] 

Fortbcooitiiflr  Bond— MbtkMi.*— A  forttacominir  bond 
fflTen  by  the  defendant  only,  without  any  secnrity. 
will  support  a  motion,  and  Judgment  will  be  ren- 
dered on  it  in  favor  of  the  plaintiff. 

A  forthcoming  bond  was  taken  without 
any  security,  and  the  District  Court  gave 
judgment  on  it  in  favor  of  the  plaintiff, 
upon  a  motion.  From  this  judgment, 
Washington  appealed  to  this  Court. 

PER  CUR.     AfBrm  the  judgment. 
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Fitzhugh  et  ux.  v.  Foote  et  al. 

[Wednesday.  April  99th.  1801.] 

Dvww-Ajs^HMnt  of— WltlMut  5alt.t— An  assiffn- 
mest  of  dower  iir  lands  and  slaves,  by  order  of  the 
CoQQty  Oonrt.  by  motion  onU*,  and  without  any 
suit  for  the  purpose  not  set  aside  after  a  arreat 
lenjrth  of  time,  but  the  inequalities  and  excess 
ODly  corrected. 

SIsves-Dtotributloii-Coflq^eiiMrtloo.— When  in  divid- 
iDg  slaves,  it  cannot  be  conveniently  done,  without 
separatinsT  infant  children  from  their  mothers, 
compensation  may  be  made  in  money. 

Dower-  Money  In  Lion  of  .—Wife  not  entitled  to  money 
arlsiniT  from  land  sold  by  the  husband  during  his 
life-time,  in  lieu  of  her  dower. 

Richard  Foote  and  William  Haywood 
Foote,  filed  a  bill  in  the .  High  Court  of 
Chancery,  against  John  Thornton  Fitzhugh 
and  Margaret,  his  wife,  stating,  that  Rich- 
ard Foote,  the  father  of  the  plaintiffs,  died 
in  1778,  leaving  the  plaintiff's  infanta  of 
very  tender  years;  and  that  the  defendant 
Margaret,  who  was  the^  testator's  wife, 
alone  qualified  as  executrix  of  his  will. 
That,  in  1780,  she  intermarried  with  the 
defendant  John  Thornton  Fitzhugh;  and 
in  September,  of  that  year,  an  order,  for 
the  assignment  of  her  dower  and  thirds, 
was  made  by  the  County  Court  of  Prince 
William ;  but  that  no  suit  for  that  purpose 
was  instituted,  nor  guardian  ap- 
pointed the  plaintiffs ;  *^nd  that  their 
grand-father  by  the  mother's  side, 
did  not,  as  the  defendants  pretend,  pay 
attention  to  it  on  behalf  of  the  plaintiffs ; 
be  being  more  attached  to  Fitzhugh  than  to 
their  father:  That,  in  carrying  the  order 
of  the  County  Court  into  effect,  the  most 
valuable  part  of  the  lands,  (having  all  the 
improvements  on  it,)  were  assigned  for 
dower;  which  was  not  laid  off  by  the  county 
Surveyor,  but  by  Moffett,  the  friend  of  the 
defendant  J.  T.  Fitzhugh;  and  that  more 
than  a  third  part  was  assigned :  That  the 
allotment  of  the  slaves  and  personal  estates 
was  also  unfair  and  unequal,  to  the  preju- 
dice of  the  plaintiffs.  The  bill,  therefore, 
prays,  that  those  assignments  may  be  set 
aside,  and  others  made ;  and  that  the  plain- 
tiffs may  have  general  relief. 

The  answer  states,  that  the  grand-father 
was  appointed  executor,  and  although  he 
never  qualified,  yet  he  never  renounced,  but 
managed  the  estate  during  the  defendant 
Margaret's  widowhood ;  and  applied  to  the 
County  Court  for  the  order  of  assignment: 
That  the  dower  and  thirds  were  laid  off  in 
his  presence,  without  the  interference  of 
the  defendant,  who  did  not  procure  Moffett 
to  make  the  survey ;  for,  it  was  the  grand- 

*See  monographic  ftottf  on  "Statutory  Bonds"  ap- 
pended to  Goolsby  V.  Strother.  21  Gratt.  107. 

n'he  principal  case  is  cited  approvingly  in  Colvert 
V.  MUlsiead.  5  L^iffh  88:  Newby  v.  Blakey.  8  Hen.  & 
M.  aa  Sec  generally,  monosrraphic  noUon  "Bower" 
appended  xo  Davis  v.  Davis,  25  Qratt.  567. 
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father  who  did  it ;  and  he  was  influenced 
therein  as  well  because  great  part  of  the 
land  lay  in  Fauquier,  where  Moffett  lived, 
as  because  of  the  great  age  of  the  surveyor 
of  Prince  William:  That  the  survey  was 
fair,  and  not  more  than  a  third  part  of  the 
lands  were  assigned  for  dower ;  nor  was  the 
part  assigfned  so  fertile  as  the  residue: 
That  the  allotment  of  the  slaves  was  not 
unequal  at  the  time,  although,  from  subse- 
quent causes,  as  deaths,  births,  &c.  it  may 
have  become  so:  That  the  order  of  the 
County  Court  was  agreeable  to  the  usage 
of  the  country ;  and  the  assignments,  under 
it,  fairly,  equally,  and  impartially  made. 
Several  witnesses  were  examined  as  to  the 
value   of    the  assignments;  and   the 

15  High   Court  of  Chancery  ^appointed 
Commissioners  to   view  and  examine 

the  dower  lands,  and  to  correct  the  excess,  if 
any ;  as  also  to  examine  into  the  allotment 
of  the  slaves,  and,  if  the  widow  received 
more  than  her  due  share,  to  allot  her  one 
equal  third  part  of  the  whole  stock  of  sur- 
viving staves;  and  in  both  cases,  to  esti- 
mate the  compensation  which  ought  to  be 
made  the  plaintiffs,  for  the  excess. 

The  commissioners  reported,  that  there 
was  an  excess,  as  to  quantity,  in  the  dower 
lands,  which  they  had  corrected:  that  all 
the  valuable  improvements  were  upon  those 
lands ;  and  that  they  had  left  them  still  at- 
tached to  the  new  assignment,  but  had  di- 
minished the  quantity:  that  they  had 
assessed  a  yearly  rent,  as  well  for  the  orig- 
inal excess  in  quantity,  as  for  the  addi- 
tional surplus,  arising  from  the  reduction 
under  the  new  assignment :  that  the  excess 
of  quantity,  under  the  first  assignment,  did 
not  proceed  from  the  misconduct  of  Fitz- 
hugh, on  the  grand-father,  but  from  an  ac- 
cidental defect  in  the  survey;  and  that 
there  was  an  excess  of  301.  10s.  in  the  value 
of  the  dower  slaves. 

The  Court  of  Chancery  confirmed  the  cor- 
rection in  the  dower  lands,  and  made  the 
following  decree,  with  regard  to  the 
slaves : 

**That  the  Court,  doubting,  at  least,  the 
power  thereof  to  compel  the  sons  of  Rich- 
ard Foote  to  accept  a  compensation  for  ex- 
cess in  value  of  the  slaves  assigned  to 
Margaret  Fitzhagh  for  dower,  whereas  a 
division  of  the  stock  of  slaves  themselves, 
if  it  be  not  unequal,  is  indubitably  sanc- 
tified by  law,  doth,  after  hearing  counsel, 
adjudge,  order  and  decree,  that  the  said 
slaves  shall  be  divided  into  three  equal 
parts;  that  of  those  parts  be  allotted,  one 
to  John  Thornton  Fitzhugh  and  Margaret, 
his  wife,  and  the  other  to  the  sons  Richard 
Foote  and  William  Haywood  Foote;  and 
that    John    Fitzhugh  and  Margaret, 

16  *his  wife,  account  with  Richard  Foote 
and  William  Haywood   Foote,  for   so 

much  of  one-third  part  of  the  said  profits 
as  exceeds  her  proportion  of  those  profits.  * ' 

From  which  decree,  the  defendants  ap- 
pealed to  this  Court. 

Wickham,  for  the  appellants. 

The  Chancellor  ought  not  to  have  set 
aside  the  allotment  of  dower  altogether, 
but  should  have  corrected  the  excess  only, 
as  was  done  at  common  law,  in  the  writ  of 
admeasurement  of  dower.  Fitzherb.  N.  B. 
149.     The    practice  of  the  country,  at   that 
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time  certainly,  and  perhaps  even  now,  in  a 
gresit  measure,  was  to  make  these  sum- 
mary applications  to  the  Court  for  dower, 
and  no  inconvenience  resulted  from  it; 
for,  the  same  justice  was  done  as  if  there 
had  been  a  friendly  bill  and  answer  drawn ; 
because,  the  parties  interested  always  at- 
tended when  they  were  of  full  age,  and, 
when  minors,  some  of  their  friends  at- 
tended for  them:  added  to  which,  the  Court 
always  exercised  the  same  controul  over 
the  allotment  in  the  one  case  as  in  the 
other.  In  the  present  instance,  the  executor 
attended  and  sanctioned  the  act.  The  con- 
duct of  Fitzhugh  and  his  lady,  was  per- 
fectly fair,  and  has,  indeed,  operated  to  the 
benefit  of  the  estate.  If  the  dower  is  bet- 
ter than  the  orphan  shares,  it  has  happened 
from  accidental  causes  subsequent  to  the 
allotment.  Therefore,  the  enquiry  as  to 
the  excess,  should  only  be  at  the  time  of 
the  allotment,  and  not  at  any  subsequent 
period ;  for,  the  former  allotment  was  made 
when  the  slaves  were  all  alive  and  before 
the  commissioners :  This  gave  them  an  op- 
purtunity  of  judging  of  their  value,  which 
future  commissioners  cannot  have.  It  was 
better  to  assign  the  dower  all  in  one  tract, 
than  to  have  given  the  dowress  parts  in 
several  tracts.  This  was  more  convenient 
both  for  herself  and  for  the  estate:  Be- 
cause, the  other  mode  would  have  obliged 
her  to  have  disturbed  the  purchasers, 
17  and  would  have  ^turned  them  upon 
the  estate,  which  would  have  been  far 
more  inconvenient  than  the  plan  which 
was  pursued.  The  lands  allotted  to  the 
heir  were  timber  lands,  daily  growing  in 
value ;  and,  therefore,  better  for  him  than 
those  which  were  cut  down. 

Randolph,  contra. 

The  County  Court  could  not  assign  dower 
in  this  summary  way;  for,  it  was  con- 
trary to  the  principles  of  natural  justice, 
as  the  other  parties  had  no  opportunity  of 
being  heard.  The  event  proves  the  pro- 
priety of  the  argument;  for,  the  allotment 
was  every  way  unequal.  There  is  no  sim- 
ilitude between  the  writ  of  admeasurement, 
and  this  case:  Especially,  as  that  was 
only  applicable  to  lands,  which  are  per- 
manent in  their  nature,  whereas  slaves  are 
liable  to  constant  fluctuation. 

PBR  CUR.  The  Court  is  of  opinion,  that 
the  appellant,  Margaret,  is  entitled  to 
dower  in  all  the  slaves  whereof  her  former 
husband,  Richard  Foote,  was  possessed  at 
the  time  of  his  death,  as  the  sale  of  any  of 
them  was  not  necessary  for  the  payment  of 
his  debts ;  and,  therefore,  that  the  commis- 
sioners, appointed  by  the  Court  of  Chan- 
cery to  enquire  whether  more  slaves  were 
retained  by  the  said  Margaret  than  she  was 
entitled  to  for  dower,  ought,  in  the  valua- 
tion of  all  the  slaves  of  the  said  Richard 
Foote,  which  was  made  by  them,  to  have 
ascertained  the  value  of  the  widow's  third 
part  of  the  said  slaves,  to  have  included  the 
value  of  the  slave  I^ucy,  said  to  have  been 
appointed  for,  and  delivered  to  Mrs.  Alex- 
ander, the  daughter  of  the  said  Richard, 
which  they  omitted  to  do:  That  an  equal 
division  of  slaves,  in  number  or  value,  is 
not  always  possible,  and  sometimes  im- 
proper, when  it  cannot  be  exactly  done 
wihout    separating    infant    children    from 


their  mothers,  which  humanity  forbids,  and 

will   not    be    countenanced    in    a  Court  of 

Kquity:  so,  that  a  compensation  for  excess 

must,  in  such  cases,  be  made  and  re- 

18  ceived  in  *money :    And,    that  nnder 
all  the  circumstances  of   the   present 

case,  as  stated  in  the  proceedings  in  this 
cause,  betweeil  children  and  parents,  a 
new  division  of  the  slaves  of  the  said  Rich- 
ard Foote,  ought  not,  after  such  a  length 
of  time,  for  a  small  excess,  to  have  been 
ordered;  especially  as  the  whole  of  the 
dower  slaves,  with  their  increase,  will 
belong  to  the  appellees  on  the  death  of  the 
said  Margaret,  their  mother ;  so,  that  only  a 
reformation  of  that  which  was  wrong  oug^ht 
to  have  been  decreed,  and  a  return  or  deliv- 
ery of  a  part  of  the  slaves  to  the  value  of 
the  excess,  if  that  could  be  properly  done ; 
accounting,  also,  for  profits,  as  usual  in 
such  cases,  or,  if  that  could  not  have  been 
properly  done,  then  a  satisfaction  in 
money,  or  in  payment  of  interest  for  the 
amount  of  such  excess,  should  have  been 
directed:  That  the  commissioner  be  di- 
rected to  correct  the  error  in  the  valuation 
of  the  whole  slaves  of  the  said  Richard 
Foote,  by  adding  thereto  the  value  of  the 
slave  lyucy,  and  in  case  an  excess  shall  then 
appear,  to  report  whether  the  same  can  be 
rectified  by  a  delivery  of  one  or  more  of 
the  dower  slaves  retained  by  the  said  Mar- 
garet, to  the  appellee,  to  the  value  of  the 
excess ;  and,  if  that  can  be  reasonably  done, 
then  they  are  to  name  the  slave  or  slaves, 
and  the  appellants  to  be  decreed  to  deliver 
to  the  appellees  such  slave  or  slaves,  and 
account  for  profits  from  the  time  the  ap- 
pellees were  entitled  to  the  possession  of 
their  respective  shares  of  the  slaves  of  the 
said  Richard  Foote;  or,  if  the  excess  can- 
not be  restored  or  rectified  in  that  manner, 
then,  that  a  compensation  in  money  be  de- 
creed to  the  appellees :  That  the  claim  of 
the  appellants  to  one-third  of  the  money  re- 
ceived from  the  estate   of Grayson, 

for  land  sold  by  the  said  Richard  Foote,  in 
his  life- time,  and  charged  by  the  appellant, 
J.  T.  Fitzhugh,  to  the  estate  of  the  aaid 
Richard,  in  the  year  1784,  should  not  be 
allowed,  unless  the  appellants  can  prove 
themselves  entitled  to  it  under  some  con- 
tract or  agreement  with  the  parties  inter- 
ested, that  the  same  should  be  paid  to 

19  '^them  in  lieu  of  the  dower  of  the  said 
Margaret,  in  the  land  so  sold  by  the 

said  Richard  Foote,  and  that  the  said  ac- 
count be  rectified  accordingly:  That  so 
much  of  the  said  decree  as  is  declared  to 
be  erroneous,  be  reversed,  and  the  residue 
be  affirmed ;  and,  that  the  cause  be  re- 
manded to  the  High  Court  of  Chancery  for 
further  proceedings  to  be  had  therein,  ac- 
cording to  the  principles  of  this  decree. 


Mackey,  Ex'r  v.  Fuqua  and  Others. 

[Monday.  April  27th.  1801.] 
Bond  with   Condition— Suit  upon— Evirfrnco    Csse  at 

Bar— If  In  a  suit  upon  a  bond  with  condition,  that 
if  the  plaintiffs  shall  be  cast  in  two  suits  then  de- 
pending, the  obliffor  will  pay,  Ac.  it  appears  that 
the  plaintiffs  had  instituted  suits  upon  adminis- 
tration bonds,  this  evidence  will  maintain  the 
declaration. 
Two  l«5uos— Jury   Sworn   to.  Try   Usoe—Effset.*— if 

«Two  Issues -Jury    Sworn  to  Try  Issno— Bffoct, — 

Where  there  are  two  issnes  Joined,  in  an  action  on 


428 


3  CALL 


MaCKBY,  Ex'R  V,  FUQUA  AND  OTHBRS. 


20-22 


there  be  two  Issaes.  and  the  jury  are  sworn  to 
try  the  issue,  it  is  no  error. 

Thomas  Mackey  executor  of  Samnel 
Fuqua,  brought  debt  in  the  County  Court 
of  Charlotte,  agfainst  Joseph  Fuqua,  Wil- 
liam Fuqua  and  Richard  Booker,  and  de- 
clared upon  a  bond  g-iven  by  them  to  the 
plaintiff,  with  a  condition  thereto,  which 
stated,  **that  whereas  the  above  bound 
Joseph  Fuqua,  jun.  hath  instituted  an  ac- 
tion of  debt  in  the  District  Court  of  New 
London,  against  the  said  Thomas  Mackey 
executor  of  Samuel  Fuqua  deceased,  and 
the  said  William  Fuqua  hath  also  instituted 
another  action  of  debt  in  said  Court,  against 
the  said  Thomas  Mackey  executor  as  afore- 
said, and  the  said  Joseph  Fuqua  hath  in- 
stituted another  action  of  debt  in  said 
Court  against  Moses  Fuqua  in  the  same 
case,  and  the  said  Thomas  Mackey  executor 
of  Samuel  Fuqua  deceased,  that  this  day  ad- 
vanced and  delivered  unto  the  said  Joseph 
Fuqua,  junior,  and  William  Fuqua,  the 
sam  of  two  hundred  and  eighteen  pounds 
two  shillings  and  two  pence  one  farthing, 
current  money  of  Virginia.  Now  if  the 
said  Joseph  Fuqua,  junior,  and  William 
Faqua,  shall  recover  in  the  said  suits, 
they  shall  credit  the  said  judgment  or  judg- 
ments by  the  amount  of  the  said  money, 
advanced  with  interest  thereon  from  this 
date,  provided  they  recover  so  great 
20  *a  sum  as  the  half  thereof,  to  be 
equal  to  the  amount  advanced,  the 
application  of  the  said  advanced  money 
with  interest  thereon  from  this  date,  to  go 
in  discount  '^f  half  the  amount  of  said  judg- 
ment or  judgments,  and  the  same  to  be  a 
full  discharge  for  the  said  Thomas  Mackey 
executor  as  aforesaid,  against  the  said 
judgment  or  judgments,  but  should  the 
uid  judgment  or  judgments  not  amount  to 
double  the  sum  advanced,  the  balance  of  the 
said  advanced  money  to  be  re-paid  by  the 
said  Joseph  Fuqua,  junior,  William  Fuqua 
and  Richard  M.  Booker,  or  either  of  them, 
to  the  said  Thomas  Mackey  executor  as 
aforesaid,  on  demand.  And  moreover,  in 
case  the  said  Joseph  Fuqua,  junior,  and 
William  Fuqua  shall  be  cast  in  the  said 
suits,  they  shall,  as  soon  as  the  said  suits 
are  determined,  pay  to  the  said  Thomas 
Mackey  executor  of  Samuel  Fuqua  deceased, 
the  aforesaid  sum  of  two  hundred  and  eigh- 
teen pounds  two  shillings  and  two  pence 
farthing,  with  interest  from  the  date." 
The  declaration  averred  that  the  said  Joseph 
Fuqua,  junior,  ^nd  William  Fuqua,  junior, 
were  cast  in  the  above  mentioned  suits,  on 
the         day  of  in    the    year    1794,    at 

which  time  the  aforesaid  suits  were  finally 
determined  by  the  judgment  of  the  District 
Court  of  New  L/ondon,  in  favour  of  the  said 
Thomas  Mackey  executor  of  Samuel  Fuqua 
deceased ;  whereby  an  action  hath  accrued, 
&c.  Pleas,  payment  and  conditions  per- 
formed—Issue. 

On  the  trial  of  the  cause,  the  defendants 

iito  several  pleas,  and  the  jury  is  sworn  to  try  the 
MnM,  but  they  find  a  verdict  responsive  to  both 
issues,  the  misprision  of  charglnir  the  jury  to  try 
tbe  ittne  is  Immaterial.  Baylor  v.  B.  &  O.  R.  Co.,  9 
W.  Va.  281,  cltinff  principal  case  and  White  v.  Clay,  7 
Leigh  es.  which  case  cites  the  principal  case  for  the 
same  proposition  at  pare  78.  See  also,  citlnr  the 
principal  case.  Sweeney  v.  Baker,  18  W.  Va.  216;  Ray 
V.  Clemens,  6  Leiffh  80S. 


filed  a  bill  of  exceptions  to  the  Court's 
opinion,  which  stated,  that  the  plaintiff 
offered  in  evidence,  the  copies  of  four  non- 
suits in  the  District  Court  of  Ne^v  London, 
two  of  which  were  in  suits  between  the 
Justices  of  Charlotte  county,  for  the  benefit 
of  William  Fuqua,  and  two,  between  the 
same  Justices  for  the  benefit  of  Joseph 
Fuqua  plaintiffs,  and  Thomas  Mackey  ex- 
ecutor, Ac.  of  Samuel  Fuqua  deceased,  de- 
fendant, in  debt.  That  the  plaintiff 
likewise  offered  in  evidence   the  bond 

21  ^aforesaid.  That  the  defendants  ob- 
jected to  the  evidence ;  but  the  objec- 
tion was  overruled,  and  the  said  copies  of 
the  non-suits,  and  the  said  bonds  permitted 
to  go  in  evidence  to  the  jury. 

Verdict  and  judgment,  for  the  plaintiff ; 
to  which  judgment  the  defendants  obtained 
a  writ  of  supersedeas  from  the  District 
Court,  upon  a  petition  which  assigned  for 
error:  1.  That  the  damages  laid  in  the 
declaration,  did  not  agree  with  those  in  the 
writ,  and  exceeded  the  debt.  2.  That  there 
was  a  variance  between  the  declaration  and 
bond,  in  using  the  word  they  instead  of 
the.  3.  That  although  there  were  two  issues 
in  the  cause,  yet  the  record  states  that  the 
jury  were  charged  to  try  the  issue.  4. 
That  it  did  not  appear  by  the  said  copies  of 
the  non-suits,  that  the  defendant  in  the 
supersedeas  had  instituted  such  suits,  or 
that  he  had  failed  therein,  as  the  Justices  of 
Charlotte  were  the  plaintiffs,  and  ordered 
to  pay  the  costs,  and  not  the  defendant  in 
the  supersedeas.  5.  That  the  jury  have 
assessed  damages  to  the  plaintiff's  testator, 
and  the  Court  has  rendered  judgment  for 
the  plaintiff. 

The  District  Court  reversed  the  judgment 
of  the  County  Court,  because  the  suits  in 
New  London  District  Court  were  not  finally 
determined  on  the  merits,  when  the  present 
suit  was  commenced.  From  which  judg- 
ment of  reversal,  the  plaintiff  appealed  to 
this  Court. 

Randolph,  for  the  appellee. 

There  are  two  issues  in  the  cause ;  one, 
conditions  performed,  the  other  payment: 
and  the  last  has  not  been  tried.  Besides, 
the  copies  of  the  records  do  not  shew  that 
those  were  the  suits  mentioned  in  the  con- 
dition of  the  bond ;  and  the  defect  ought  to 
have  been  supplied  by  other  evidence.  But 
as  this  has  not  been  done,  there  is  variance 
between  the  evidence  offered  and  the  dec- 
laration. At  least  it  does  not  appear  that 
the  suits  are  the  same   with  those  re- 

22  f erred  *to  in  the  condition,  and  stated 
in  the  declaration. 

Call,  contra. 

The  language  in  the  record,  the  jury  were 
charged  upon  the  issue  instead  of  the  issues, 
is  a  misprision  of  the  Clerk ;  and  the  jury, 
in  finding  that  the  defendants  have  not 
performed  the  conditions  of  the  bond,  have 
in  effect  found  the  non-payment  of  the 
debt.  Besides,  the  verdict,  which  is  recited 
in  h»c  verba  in  another  part  of  the  record ,> 
is,  that  the  jury  find  for  the  plaintiff,  and 
assess  his  damages ;  and  not,  that  the  de- 
fendants have  not  performed  the  conditions. 
This  makes  the  observation  relative  to  the 
misprision,  more  manifest.  As  to  the 
other  point,  it  was  matter  of  demurrer  to 
the   evidence,  but   not   a  ground  of  except 
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tion.  Upon  the  face  of  the  writs,  it  ap- 
peared that  two  of  the  suits  were  for  the 
benefit  of  William  Fuqua,  and  two  for 
the  benefit  of  Joseph  Fuqua:  and  that  the 
names  of  the  Justices  was  matter  of  form. 

Cur.  adv.  vult. 

LYONS,  Judg^e.  Delivered  the  resolution 
of  the  Court,  that  the  judgment  of  the  Dis- 
trict Court  was  erroneous,  and  that  there 
was  no  error  in  the  judgment  of  the  County 
Court.  Consequently,  that  the  judgment  of 
the  District  Court  should  be  reversed,  and 
that  of  the  County  Court  affirmed. 


Brewer  v.  Hastie  &  Co. 

[Tuesday.  April  2t8t,  1801.] 

Evidence  of  DeM— Saffldency.— If  the  answer  admits 
dealings,  and  tbe  Commissioner  reports  a  balance 
due.  without  exception  before  him.  or  in  the  Ck>urt 
of  Chancery,  the  defendant  cannot  object  in  the 
Court  of  Appeals,  that  there  was  no  evidence  of 
the  debt 

Interest— War.*— Interest  during  the  war  deducted 
from  a  debt  due  a  British  subject  resident  abroad. 

Same-Rule  In  Equity. t— Interest,  not  to  be  carried 
down  beyond  the  date  of  the  decree. 

Hastie  A  Co.  merchants,  and  partners, 
and  British  subjects,  filed  a  bill  in  the 
High  Court  of  Chancery  against  Brewer, 
praying  an  account  and  relief  for  money 
due  for  dealings  with  Lindsy  their  factor 
in  Virginia,  before  the  Revolution.  The 
answer  admitted  dealings  to  a  con- 
23  siderable  ^amount,  but  alleged  that 
Brewer  had  paid  considerable  sums 
of  money  and  tobacco  towards  the  dis- 
charge thereof,  and  had  frequently  solicited 
the  plaintiff's  factors  and  agents  for  a  final 
settlement,  which  they  did  not  comply  with 
until  the  year  1774  or  1775,  when  one  Burt 
presented  an  account,  which  upon  examina- 
tion, the  defendant  found  to  be  incorrect, 
and  sets  forth  some  credits  which  he  claims. 
That,  upon  receipt  of  the  account  rendered 
by  Burt,  he  went  to  Petersburg  prepared  to 
settle  and  discharge  the  balance,  but,  upon 
enquiry,  found  that  the  plaintifiFs'  agents 
had  all  left  the  country. 

There  are  no  documents  or  evidence  filed 
in  the  cause,  except  a  copy  of  the  plaintiffs' 
account. 

The  Court  of  Chancery  referred  the  ac- 
counts to  a  Commissioner,  who  reported  a 
balance  of  2261*  13a.  8d.  due  the  plaintiffs, 
with  interest  from  the  Ist  September,  1775. 

No  exception  to  this  report  was  taken, 
either  in  the  Commissioner's  office  or  in 
the  Court  of  Chancer3' ;  and  that  the  Court 
confirming  the  report,  decreed  payment  of 
the  balance  reported  due,  with  interest  as 
aforesaid.  From  which  decree,  the  defend- 
ant appealed  to  this  Court. 

Duval,  for  the  appellant. 

There  was  no    evidence  of  the  debt ;  for, 

♦Interest— War.— In  Virginia,  interest  during  a 
period  of  war  may  be  disallowed  by  a  jury  or  a  court 
without  breach  of  contract.  Harmanson  v.  Wilson. 
Fed.  Cas.  No.  6.074.  11  Fed.  Cas.  p.  .549.  citinir  with  ap- 
proval, the  principal  case;  M'Call  v.  Turner,  1  Call 
115:  Ambler  V.  Macon.  4  Call  606:  Rncker  v.  Watson. 
6  Am.  Law  Reff.  230.  For  this  proposition,  the  prin- 
cipal case  is  cited  with  approval  tn  Fred  v.  Dixon.  27 
Qratt.  M8:  Roberts  v.  Cocke,  28  Gratt  218  See  foot- 
note to  M*Call  y.  Turner.  1  Call  188:  and  monographic 
note  on  "  Interest"  appended  to  Fred  y.  Dixon,  27 
Gratt.  541. 

tSame— Role  in  Equity.— For  the  proposition  in  the 
third  headnote.  the  principal  case  is  cited  and  ap- 
proved in  DllUard  v.  Tomlinson,  1  Munf.  197.  See 
foot-note  to  Deans  v.  Scriba.  2  Call  415. 


the  answer  does  not  admit  the  amount,  but 
merely  that  there  had  been  dealing*  be- 
tween the  parties ;  and,  therefore,  the  ap- 
pellees were  not  entitled  to  a  decree  for  any 
sum.  However,  be  that  as  it  may,  the  de- 
cree was  clearly  wrong  in  allowing  interest 
during  the  war;  as  the  plaintiffs  were  Brit- 
ish subjects,  who,  by  their  own  bill,  shew 
that  they  were  out  of  the  Commonwealth  ; 
and  the  answer  states,  that  the  defendant 
was  desirous  of  a  settlement,  but  could  not 
obtain  it. 

Call,  contra. 

24  The  answer  admits,  that  there  *were 
dealings  and  transactions,    and   only 

claims  credit  for  some  tobaccoes  and  grain  ; 
which  virtually  amounts  to  an  admission, 
that  the  items  stated  in  the  plaintiflfs'  ac- 
count were  really  furnished ;  especially,  as 
the  account  is  referred  to,  and  made  part 
of  the  bill.  Besides,  upon  the  taking  of 
the  account  before  the  Commissioner,  the 
defendant  appeared,  his  allegations  were 
heard,  a  report  made,  and  no  exception 
taken,  either  before  the  Commissioner  or 
in  the  Court  of  Chancery.  After  which,  it 
is  too  much  to  deny  the  existence  of  the 
debt.  As  to  the  question  of  interest,  that 
is  submitted  to  the  judgment  of  the  Court 
upon  the  law. 

Cur.  adv.  vult. 

LYONS,  Judge.  Delivered  the  reaoln- 
tion  of  the  Court,  that  there  was  no  error  in 
the  decree  as  to  the  debt ;  but,  that  it  was 
erroneous  in  allowing  interest  during  the 
war,  according  to  the  case  of  M'Call  v. 
Turner,  1  Call  133,  in  this  Court ;  and  that 
the  decree  was  likewise  erroneous,  in  con- 
tinuing the  interest,  after  the  date  of  the 
decree.  That,  consequently,  the  ei^ht 
years  during  the  war,  were  to  be  deducted, 
and  the  interest  to  be  carried  down  to  the 
time  of  tbe  decree  only,  as  was  done  in 
Deans  v.  Scriba,  2  Call  415,  and  Deans  v. 
Kunkrall,  at  the  last  term. 

The  decree  was  as  follows : 

''The  Court  is  of  opinion,  that  there  is 
error  in  the  said  decree,  in  allowing  to  the 
appellees  interest  on  the  su|n  recovered,  for 
the  eight  years  during  which  the  war  con- 
tinued between  the  United  States  and  Great 
Britain,  and  during  which,  the  appellees, 
who  are  British  subjects,  were  non-res- 
idents   within    this    Commonwealth, 

25  *and  no  payment  or  tender  could  have 
been    made    to    them;   and,    also,  in 

continuing  the  interest  to  the  time  of  pay- 
ment instead  of  to  the  time  of  the  decree, 
and  making  the  recovery  to  be  of  the  ag- 
gregate of  principal  and  interest." 


Chisholm  v.  Starke  and  Others. 

[Tuesday.  April  28, 1901.] 

Life  Interest  In  Sieves— Sale  bv  LHe  Tenaots— Booa 
Pide  Pnrchaser— Security  for  Retora*— Caee  at  Bar.— 

A.  devises  slaves  to  bis  wife  for  life,  remainder  to 
bis  cbildren.  Tbe  wife  marries  B.  who  empowers 
C.  to  sell  the  slaves.  C  does  sell  them  to  D.  who 
was  iflrnorant  of  the  riffht  of  those  in  remainder; 
and  D.  sells  them  to  E.  If  the  remaiuder-meu 
brinff  a  bill  of  quia  timet  airainst  B.  D.  and  E..  the 
Court  will  decree  B.  to  give  security  for  the  forth - 
comiuff  of  the  slaves,  [and  their  increase.]  at  the 

*Llfe  Interest  in  Slaves— Security  for  Return.— See 

principal  case  cited  in  Frazer  v.  Bevill.  ii  Gratt  18» 
19.  and  note:  Amiss  v.  Williamson,  17  W.  Va.  679: 
Houser  v.  Rufifner.  18  W.  Va.  258.  96S;  Bartlett  t. 
Patton,  38  W.  Va.  74.  10  S.  E.  Rep.  28. 
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death  of  his  wife:  but,  aa  D.  was  a  parchaser 
wlthoat  notice,  he  will  not  be  comi>eUed  to  fflve 
sach  security. 

This  was  an  appeal  from  the  Hig^h  Court 
of  Chancery.  The  bill  states,  that  James 
Underwood,  the  father  of  the  plaintiffs  Ann 
Starke  and  Martha  Underwood,  who  live  in 
the  City  of  Richmond,  died  in  1773,  having^ 
first  made  his  will,  and  thereby  devised,  as 
follows:  **I  lend  to  my  loving  wife  Ann, 
the  use,  labour,  and  profits  of  one  third  of 
my  slaves,  during  her  natural  life;  my  will 
and  desire  is  that  the  dower  slaves  of  my 
loving  wife  Ann  (meaning  the  third  lent 
to  her  as  aforesaid)  may  be  equally  divided 
at  her  decease  amongst  all  my  children." 
That  the  said  Ann  look  possession  of  a 
third  part  of  the  slaves,  which  have  greatly 
increased;  but,  through  the  severity  of 
her,  and  her  second  husband,  William 
Richardson,  (of  Hanover  county,)  they  are 
reduced  to  three:  That  the  said  Ann  is 
consumptive,  and  Richardson  in  danger  of 
insolvency ;  and  that,  conscious  thereof,  he 
has  frequently  endeavored  to  sell  the  slaves 
as  his  absolute  property.  In  pursuance  of 
which,  he  empowered  Burnett  to  sell  one, 
by  the  name  of  Judy.  That  Burnett  sold 
her  to  Chisholm,  who  lives  at  a  great  dis- 
tance up  the  country,  for  501.  the  estimated 
value  of  the  full  property  of  such  a  slave. 
That  Richardson  has  attempted  to  sell 
others;  and  pretends,  that  the  increase 
of  the  slaves  is  his.  The  bill,  ther^- 
26  fore,  *prays,  that  Richardson  and 
Chisholm  may  give  security  for  the 
forthcoming  of  the  slaves,  at  the  death  of 
the  said  Ann;  and  for  general  relief. 

The  answer  of  Richardson  and  wife,  ad- 
mits the  will,  but  denies  the  severity; 
states,  that  the  defendants  thought,  until 
now,  that  the  increase  was  their's,  aa  part 
of  the  profits  of  the  slaves ;  but  submits 
the  construction  of  the  will  to  the  Court. 
Admits  the  sale  of  Judy ;  but  it  was  only 
meant  to  sell  the  right  of  the  defendants ; 
and,  if  more  was  done  through  mistake, 
the  plaintiffs  cannot  complain,  as  after  this 
discovery,  they  may  recover  of  Chisholm : 
Insists,  that  no  security  ought  to  be  de- 
creed. 

The  answer  of  Chisholm  states,  That,  in 
April,  1796,  Burnett  came  into  the  defend- 
ant's neighborhood,  (about  40  miles  from 
Richardson's,)  and  sold  the  slave  Judy  for 
501.  (which  is  her  full  value,)  to  the  de- 
fendant, under  a  power  from  Richardson ; 
whom,  the  defendant  then  supposed  to  be 
the  true  owner.  That  afterwards,  and  be- 
fore the  defendant  had  the  least  intimation 
of  the  suit,  (if  it  were  then  commenced,) 
he  sold  the  said  slave  to  Peebles,  for  601. 

There  are  in  the  record,  Richardson's 
power  of  attorney ;  Burnett's  bill  of  sale ; 
and  a  copy  of  Underwood's  will,  which  con- 
tains the  above  recited  clause  exactly,  but 
in  a  latter  part  thereof,  the  testator  devises 
the  slaves  to  be  equally  divided,  at  his 
wife's  death,  among  all  his  children,  and 
Anna  Underwood.  The  cause  was  heard, 
by  consent,  on  the  bill,  answers,  and  ex- 
hibits; but  the  replication' does  not  appear 
to  have  l>een  withdrawn. 

The  Chancellor  decreed,  thar  Richardson 
should  give  bond  in  the  penalty  of  5001. ; 
conditioned  for  delivering  to  the  plaintiffs. 


the  slaves  in  his  possession,  and  their  in- 
crease, living  at  the  death  of  the  defendant, 
Ann  his  wife.  And  that  Richardson  and 
Chisholm  should  give  bond,  in  the  penalty 
of  5001.  for  delivering  Judy  and  her  in- 
crease. 

27  *From    this  decree,    Chisholm    ap- 
pealed to  this  Court. 

Call,  for  the  appellant. 

Peebles  ought  to  have  been  a  party ;  be- 
cause his  title  was  drawn  into  question,  and 
it  was  in  his  power  to  have  produced  the 
slave,  but  Chisholm  could  not.  Chisholm 
acted  innocently,  and  committed  no  fault ; 
for  he  did  not  know  of  the  plaintiff's 
claim  at  the  time  of  his  own  purchase,  or 
of  the  sale,  which  he  afterwards  made  to 
Peebles ;  and,  therefore,  he  ought  not  to  be 
put  to  unreasonable  inconvenience.  Under 
the  circumstances,  he  is  liable  for  nothing ; 
but,  at  most,  it  can  only  be  for  the  value  at 
the  time  of  the  sale. 

Randolph,  contra. 

There  was  danger  that  the  property  might 
be  eloigned ;  and,  therefore,  the  bill  was 
proper.  The  notice  is  not  positively  de- 
nied ;  and  the  will  was  recorded,  which  was 
constructive  notice.  If  a  man  once  had 
possession  of  another's  property,  he  is  liable 
to  detinue.  Burnley  v.  Lambert,  1  Wash. 
308:  And,  therefore,  equity,  where  detinue 
cannot  be  immediately  brought,  will  oblige 
him  to  give  security  for  the  forthcoming 
of  the  property,  xhe  argument  on  the 
other  side,  would  lead  to  an  infinity  of 
suits. 

PER  CUR.  The  Court  is  of  opinion,  that 
there  Is  error  in  so  much  of  the  said  decree 
as  orders  the  said  William  Richardson,  and 
the  appellant,  to  seal  and  deliver  an  obli- 
gation for  the  delivery  to  the  appellees  of 
the  slave  Judy  named  in  the  answers,  and 
the  Increase  of  the  said  Judy,  or  such  of 
them  as  shall  survive  the  said  Ann  Rich- 
ardson, the  appellant  having  stated  in  his 
answer,  which  is  not  disproved,  that  he  was 
a  fair  purchaser  for  a  valuable  considera- 
tion, without  notice  of  the  title  of  the  ap- 
pellees, and  had  sold  the  said  slave  Judy 
before  suit  brought,  or  any  notice  of  the 
appellees'  claim  to,  or  interest  in,  the  said 
slave.    Therefore,    it  is    decreed  and 

28  ordered,  that  so  much  of  ^he  ^decree 
aforesaid  as   is  herein   stated   to  be 

erroneous,  be  reversed  and  annulled ;  that 
the  said  WilHam  Richardson  do  with  surety 
seal  and  deliver  an  obligation  in  the  pen- 
alty of  five  hundred  pounds,  payable  to  the 
appellees,  their  executors,  administrators, 
or  assigns,  with  condition  that  the  said 
slave  Judy  and  her  increase,  or  such  of 
them  as  shall  survive  the  said  Ann  Rich- 
ardson, shall  be  delivered  to  the  appellees, 
or  their  executors,  administrators,  or  as- 
signs; that  the  appellees'  bill  be  dismissed 
aa  to  the  appellant ;  that  the  residue  of  the 
decree  aforesaid  be  afifirmed ;  and  that  the 
appellees  pay  to  the  appellant  his  costs. 

Currie  v.  Martin. 

.  [Monday,  May  ilth,  1801.] 
[Friday.  Oct  29th,  1802.1 

Cavest— Caveator  Mitst3how  Title.*— The  party  who 

•Caveat— Caveetor  Mu«t  Show  Title.— The  princi- 
pal case  is  cited  ia  McNeel  v.  Herold.  }1  Gratt  318, 
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caveats  must  shew  a  title  to  the  warrant  under 
whlcb  his  own  survey  is  made. 
Uuid«— Entry —CertaiDtyt- Quaere.    What  certainty 
Is  required  In  an  entry  for  lands. 

Martin,  on  the  28th  Maj,  1798,  filed  a 
caveat  against  a  patent  to  Currie,  aa  as- 
signee of  Henrj  Banks,  on  a  survey  of 
2,225  acres  of  land  in  Harrison  county, 
dated  30th  November,  1797;  part  of  a  war- 
rant for  58,400  acres  entered  the  11th  of 
May,  1784 :  1.  Because  the  entry  does  not 
express  the  date  and  number  of  the  war- 
rant. 2.  Because  the  warrant  did  not  exist 
at  the  time  of  the  entry,  3.  Because  the 
entry  was  not  special  enough.  4.  Because 
the  land  surveyed  is  not  included  in  the 
entry.  5.  Because  Banks  had  made  a  sur- 
vey, on  the  27th  of  June,  1785,  on  the  same 
entry,  and  had  obtained  a  patent  thereon, 
and,  at  different  times,  had  made  other 
surveys,  and  obtained  other  patents  on  the 
same  entry,  before  the  making  of  the  sur- 
vey caveated  against.  6.  Because  the  said 
survey  is  entirely  unconnected  with  the  be- 
ginning of  the  said  entry,  and  with  the 
said' other  surveys  made  upon  the  same 
entry,  being  separated  by  many  prior 
claims,  by  settlement,  &c.  The  caveator 
states  his  own  claim  to  be  founded  upon  an 
entry  for  50  acres,  made  the  7th  of  Febru- 
ary, 1797,  by  virtue  of  part  of  two 
29  warrants,  *vi2.  25  acres,  part  of  a 
Land  Office  treasury-warrant  of  2,000 
acres,  issued  to  Ck>l.  William  M' Williams, 
8th  May,  1783,  and  25  acres,  t>art  of  a  pre- 
emption warrant  of  1,000  acres  ijMued  to 
John  Goodwin,  jr.  28th  March,  1782. 

Upon  the  trial  of  the  cause,  in  the  Dis- 
trict Court,  the  parties  agreed  a  case,  which 
stated :  That  on  the  7th  of  August,  1783,  a 
treasury- warrant  issued  to  Henry  Banks  for 
58,400  acres,  which  is  set  forth  in  haec 
verba.  That  on  the  11th  of  May,  1784,  an 
entry  was  made  with  the  surveyor  of  Mo- 
nongalia county,  in  the  words  and  figures 
following:  ''Capt.  George  Jackson,  for 
Henry  Banks,  enters  a  I^and  Office  treas- 
ury-warrant of  58,400  acres,  beginning  at 
the  mouth  of  the  west  fork  where  it  empties 
into  the  Tyger  Valley  river,  and  extending 
up  the  fork  to  Simpson's  creek."  That 
the  land  lying  about  the  confluence  of  the 
rivers  mentioned  in  that  entry  had  been 
appropriated  by  settlements  between  the 
said  rivers,  and  have  been  patented  upon 
such  settlements.  That  in  the  year  1785, 
Henry  Banks  caused  several  surveys  to  be 
executed  upon  that  entry  for  upwards  of 
13,000  acres,  leaving  the  residue  unsur- 
veyed,  beginning  between  the  rivers   men- 

for  the  proposition  that  a  party  who  caveats  must 
show  a  title  to  the  warrant  under  which  his  own 
entry  and  survey  were  made;  and  if  he  fails  to  do 
so.  his  caveat  will  be  dismissed.  The  principal  case 
is  cited  in  Carter  v.  Ramey.  15  Qratt.  M7. 

tLsMs— Entry— Certainty.— To  constitute  a  valid 
entry,  there  must  be  a  reasonable  decree  of  cer- 
tainty and  precision  in  the  description  which  it 
gives  of  the  subject  intended  to  be  appropriated. 
In  support  of  this  proposition,  see  the  principal 
case  cited  and  approved  in  McNeel  v.  Herold,  11 
Oratt  814:  Miller  v.  Paffe,  6  Call  41.  The  principal 
case  is  distinguished  in  Miller  v.  Pare,  6  Call  42. 
See  foot-note  to  Hunter  v.  Hall.  1  Call  200. 

Saae— Two  Entries— RIffhts  of  Second  Locator.— The 
principal  case  is  cited  in  Jackson  v.  M'Qavock,  6 
Rand.  527.  for  the  proposition  that,  when  there  are 
two  entries  on  the  same  land,  and  the  first  locator 
proceeds  to  survey,  if  he  does  not  take  all,  the  sec- 
ond locator  is  entitled  to  the  residue.  See  the  prin- 
cipal case  cited  in  Hutchinson  v.  Kellam,  SMuni.  S14. 


tioned  in  the  said   entry    above    the   lands 
granted    to  settlers,  without   including  the 
same,  or  commencing  at    the  beginning  of 
the  said    entry,  and  extending  up  the  west 
fork,    towards  and   nearly  to  the  month  of 
Simpson's   creek,  and  in  the  forks   of    the 
said    rivers,    and  obtained  patents  for  the 
same.     That  these  surveys  were  made  after 
the  division  of  Monongalia  county ;  which 
took  place  in  consequence    of    the    act    of 
1784,  and  thereby  the    lands  in  controversy 
fell  into    Harrison  county.     That  after  the 
said  division,  the  surveyor  of  Monongalia 
transmitted  a  copy  of  the  said  entry  to  the 
surveyor  of  Harrison  county,  who  received 
the  same,  and,  through  mistake,  entered  it 
on  his  books   as  of  the   7th   of  May,  1784. 
That  on  the  7th  of   February,  1797,    Daniel 
Martin  made  an  entry  with   the    sur- 
30        veyor    *of   Harrison   county,    in    the 
following     words:    **  Daniel     Martin 
enters  50  acres,  part  of  two  warrants,   viz. 
25    acres,    part    of  a  Land    OfBce  treaaury- 
warrant  of  2,000  acres.  No.  15,721,  issued  to 
Col.    William     M' Williams,    the      8th      of 
May,  1783,  and  25  acres,  part  of  a  pre-emp- 
tion   warrant    of    1,000    acres.    No.    2,412, 
issued    to    John    Goodwyn,    jr.    the     28th 
Marclr,  1782,  on  waters  of  Booth   creek,  be- 
ginning adjoining  the  land  of  John    Mar- 
tin, and  with    his  lines    to    join    lands  of 
Thomas  Clare,  thence  to  join  lands  of  Wil- 
liam Tucker  and  George    Wiseman ;  which 
warrants  were  filed   with   the  surveyor    at 
the  time  of  making  the  entry.     That,  in  the 
year  1797,  Henry  Banks  caused  a  number  of 
other  surveys  to  be  executed  upon  the  said 
entry,    and  assigned   the  same  to  the  said 
James   Currie;  among    which,    the   survey 
caveated   was  one.     That  the   quantity    of 
58,400  acres  cannot  be  obtained  in  the  forks 
of  the  rivers  before  mentioned,    by   includ- 
ing all  the  lands  as  far  up  as  the  mouth  of 
Simpson's   creek,  and  extending  the  same 
distance   up    the  Tyger    Valley  river,  that 
quantity  being  sufficient  to  take  almost  all 
the  land  between  the  said  river  and  Simp- 
son's creek,  almost  as  far  up  as  the  sources 
of  the  said    creek.    That  the  warrant,  on 
which    the   58,400  acres   were  entered   for, 
was  lodged  with  the  surveyor  of  Mononga- 
lia, at  the  time  of  making  the  entry.     That 
the   caveator's   survey,    or   a  part  of  it,  is 
contained  within  the  bounds  of  the  survey 
caveated  against.     That  the  caveator  made 
a  survey,  on  his  entry,  upon  the  8th  of  Au- 
gust, 1798. 

Upon  this  case   the  District   Court    gave 
judgment   in  favor  of  Martin ;  and    Currie 
appealed  to  this  Court. 
Call,  for  the  appellant. 
The  entry  is  sufficiently  certain  ;  because 
it  has  a    certain    beginning,    which   is   all 
that   can  be  done  in  new  countries,    where 
there  is  nothing  by  which  to  describe  fixed 
and  ascertained  limits  with  precision. 
31        The  land  ^entered  for,  is  described  to 
be  within  certain  natural  boundaries. 
For,  the  two  rivers  are  to  be  pursued  until 
the  Monongalia  comes  to  Simpson's  creek, 
and  then    along  Simpson's  creek,  untili  if 
extended,  it  would  strike  the  Tyger  Valley 
river;  because   the    lines   were   plainly    to 
close  some  how  or  other;    and   that   Simp- 
son's creek  should  form  the  connecting  line, 
was  the  most  natural  and  fair  interpretation 
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of  the  terms  of  the  entry.  It  would  be  no 
objection  to  say,  that  this  might  possibly 
contain  more  land  than  the  entry  called 
for;  because,  every  entry  is  liable  to  the 
same  objection;  but,  no  entry  was  ever 
avoided  upon  that  ground.  The  great  rea- 
son for  requiring  certainty  in  the  entry  is, 
that  other  persons  may  be  enabled  to  locate 
without  difficulty.  But,  in  the  present  case, 
any  other  person  might  easily  have  located 
by  this  entry.  For,  he  would  have  had  a 
certain  beginning  and  natural  boundaries, 
about  which  there  could  be  no  mistake :  In 
which  respects  the  entry  is  much  more  cer- 
tain than  that  of  Field  v.  Culbrcath,  2 
Call,  547,  the  other  day,  where  there  was 
no  beginning,  and  the  survey  did  not  even 
include  several  of  the  lines  expressed  in 
the  entry;  yet  it  was  held  sufficient.  This 
is  in  the  true  spirit  of  the  law,  which  does 
not  require  a  mathematical  certainty,  but 
a  general  description  and  a  reasonable  de- 
gree of  certainty.  Hunter  et  al.  v.  Hall,  1 
Call,  206,  in  this  Court.  For,  the  law  does 
not  suppose  that  the  exact  boundaries  can 
be  given  by  the  locator,  but  plainly  intends 
that  they  shall  be  ascertained  by  the  sur- 
veyor. In  other  words,  the  law  intends 
some  things  to  be  done  by  the  locator,  and 
others  by  the  surveyor ;  that  is  to  say,  the 
locator  is  to  name  the  place,  and  the  sur- 
veyor is  to  take  care  of  the  boundaries. 
Therefore,' it  is  made  the  duty  of  the  sur- 
veyor, and  not  of  the  locator,  to  see  to  the 
length  and  breadth  of  the  plat,  which 
plainly  shew«  that  the  Legislature 
32  ^intended  that  the  surveyor  should 
ascertain  the  metes  and  boundaries, 
and  not  the  locator,  who  is  only  to  describe 
the  situation  as  well  as  he  can. 

Hence,  in  practice,  no  survey,  perhaps, 
has  ever  been  found  to  agree  precisely 
with  the  entry,  as  was  proved  in  a  re- 
markable degree  in  the  case  of  Field  v. 
Cnlbreath.  The  Land  Office  has  been  exam- 
ined, and  few  entries  are  found  to  contain 
more  certainty  than  the  present.  So,  that 
as  well  upon  principle  as  upon  a  fair  inter- 
pretation of  the  law  and  the  practice  of  the 
country,  the  entry  must  be  deemed  suffi- 
ciently certain. 

The  next  enquiry  then,  will  be,  whether, 
as  it  appears  that  there  were  prior  patents 
for  some  of  the  lands  included  within  the 
entry,  that  circumstance  will  render  the 
entry  void?  And  it  is  extremely  clear  that 
it  will  not.  For,  it  does  not  injure  the 
rights  of  the  prior  settlers  at  all,  because 
their  prior  patents  would  always  be  a  suffi- 
cient defence,  and  a  subsequent  patent 
would  avail  nothing  against  them.  Con- 
sequently, there  can  be  no  reason  for  oblig- 
ing the  locator  to  go  through  the  immense 
labor  and  difficulty  of  laying  a  large  war- 
rant on  the  separate  parcels,  when  a  gen- 
eral entry  might  serve  every  purpose  as 
well.  Besides,  in  point  of  fact,  it  often 
has  happened,  and  must  hereafter,  of  ne- 
cessity, frequently  happen,  that  an  entry 
does  include  some  of  the  lands  belonging  to 
some  other  person ;  yet  no  entry  was  ever 
avoided  for  that  reason.  On  the  contrary, 
the  case  of  Wolcott  et  al.  v.  Swan,  2  Call, 
296,  in  this  Court,  may  be  considered  as  an 
express  authority  in  favor  of  the  entry. 
Because,    in    that   case  there  were  a  great 


number  of  prior  patentees  within  the 
bounds  of  the  entry,  and  the  decree  directed 
those  parcels  to  be  expunged,  and  the  entry 
stood  for  the  balance,  which  is  decisive  of 
the  principle. 

33  *A    third   question,    which    indeed 
grows  out  of  that   just   discussed,  is, 

whether  the  first  survey  did  not  satisfy  the 
entry,  so  as  to  put  it  out  of  the  power  of 
Banks  to  make  a  second  survey,  upon  the 
same  entry?  Or,  in  other  words,  whether 
he  could  survey  one  parcel,  then  another, 
and  so  on  toties  quoties,  until  his  warrant 
was  exhausted  and  his  whole  quantity 
completed?  That  such  separate  surveys 
may  be  made,  seems  necessarily  to  follow 
from  the  principles  laid  down  in  consider- 
ing the  last  question.  For,  wherever  there 
are  inclusive  prior  settlements,  there  must 
be  separate  surveys,  or  you  can  never  tell 
when  the  locator  has  got  his  quantity :  So 
that  the  public  might  either  grant  more 
than  enough,  or  the  patentee  receive  less 
than  he  was  entitled  to.  The  moment, 
therefore,  it  is  admitted  that  the  entry  may 
include  prior  grants,  it  follows,  as  a  neces- 
sary consequence,  that  there  may  be  several 
surveys.  For,  the  quantity  of  unappro- 
priated land  cannot  otherwise  be  ascer- 
tained. Besides,  the  great  object  of  the 
locator  was  to  get  the  quantity  of  the 
land  expressed  in  the  entry;  and,  there- 
fore, the  separate  surveys  will  be  considered 
as  a  continuation  of  the  same  operation, 
in  order  to  effect  it.  In  other  words,  they 
will  be  considered  as  parts  of  a  whole, 
which  could  not  be  completed  without  those 
distinct  operations. 

It  is  no  objection  to  say,  that  by  this 
means  large  bodies  of  land  may  be  en- 
grossed by  men  unable  to  survey ;  or,  worse 
still,  that  very  large  quantities  of  land  may 
be  protected  against  future  locations,  al- 
though the  quantity  really  entered  for  will 
fall  far  short  of  that  circumscribed  by  the 
entry.  Because,  the  surveyor  may  be 
called  on  to  appoint  a  time,  and  give  no- 
tice when  he  will  survey ;  which,  if  not  at- 
tended to,  will  avoid  the  entry,  and  entitle 
the  subsequent  locator ;  but,  if  attended  to, 
will  immediately  ascertain  the  quantity  and 
boundaries. 

34  *  Warden,  contra. 

The  entry  was  not  special  enough ; 
for  the  boundaries  are  indefinite,  and  de- 
scribed with  no  precision :  Since,  if  it  be 
true,  that  Banks  might  go  up  one  side  of 
the  fork  to  Simpson's  creek,  yet  nothing  is 
said  about  the  course  which  he  is  to  take 
afterwards.  Therefore,  although  it  should 
even  be  admitted  that  he  may  go  up  the 
west  side  of  the  fork,  that  is  the  Monon- 
galia, to  Simpson's  creek,  yet  that  does  not 
decide  where  he  is  to  stop  on  the  Tyger 
Valley  river ;  for,  it  does  not  appear  where 
the  creek  connects  them ;  and,  from  a  view 
of  the  plat,  it  is  extremely  probable  that  it 
never  does  connect  them  at  all :  So,  that 
although  there  may  be  an  ultimate  point 
on  the  Monongalia,  yet  there  is  none  on  the 
Tyger  Valley.  Of  course,  the  entry  cannot 
be  said  to  contain  space;  or  to  circum- 
scrit>e  any  particular  portion  of  land. 
Therefore,  although  it  may  be  true,  that 
if  the  entry  had,  in  fact,  contained  more 
land    than  the  warrant  called  for,   it  would 
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nevertheless  be  good,  provided  the  land 
entered  for  had  been  accurately  described 
and  bounded ;  yet,  as  for  want  of  a  back, 
or  connecting  line,  there  is  no  such  de- 
scription or  definite  boundary,  the  entry  is 
essentially  defective.  Besides,  it  appears 
that  the  beginning  was  on  private  land, 
and  the  plain  words  and  intention  of  the 
law  was,  that  the  location  should  be  made 
on  waste  and  unappropriated  land  alto- 
gether. In  which  view  of  the  case,  the 
inclusive  patents  were  perhaps  sufficient  to 
avoid  the  entry.  But,  the  first  survey  cer- 
tainly satisfied  the  whole  entry;  for,  it 
never  could  have  been  the  intention  of  the 
law  to  allow  of  any  number  of  surveys; 
and  the  fair  presumption  is,  that  when  the 
locator  has  made  a  survey,  he  has  specially 
designated  the  very  land  which  he  meant 
to  appropriate. 

Doddridge,  on  the  same  side.  This  0>urt 
has  no  jurisdiction  of  the  case.  The  act 
of  1779,  [c.  13,  {  3,  10  Stat.  Larg.  58,]  di- 
rects that  caveats  shall  be  tried  in  the 
General  Court,  and  that  the  judg- 
35  ment  there  shall  be  final.  ^Therefore, 
when  the  District  Court  law  gives 
the  same  proceedings  in  cases  of  caveat  to 
the  District  Courts  as  the  General  Court 
theretofore  had,  it  follows,  that  the  judg- 
ment of  the  District  Court  is  to  be  final 
too;  and,  consequently  the  general  clause, 
relative  to  appeals,  will  not  give  an  appel- 
late jurisdiction  to  this  Court,  in  cases  of 
that  kind.  Which  is  the  more  evident  from 
this  circumstance,  that  in  {  6  of  the  Dis- 
trict act,  (which  declares  the  jurisdiction 
of  those  Courts, )  mills,  wills  and  roads  are 
coupled  with  caveats ;  but,  in  the  section 
relating  to  appeals,  mills,  wills  and  roads 
only,  are  mentioned;  and  nothing  said 
about  caveats :  which  looks  as  if  the  Leg- 
islature had  designedly  omitted  it,  on  the 
ground  that  the  judgment  of  the  District 
Court,  in  conformity  to  that  of  the  General 
Court  formerly,  was  to  be  final ;  and  that 
no  appeal  was  intended  to  lie  from  it.  Be- 
sides, the  Clerk  is  to  certify  all  determina- 
tions of  the  District  Courts  to  the  Register; 
but,  nothing  is  said  as  to  the  determina- 
tions of  this  Court. 

The  entry  is  not  special  enough,  as  it 
does  not  describe  all  the  boundaries ;  which 
ought  to  be  done.  For,  a  description  of  the 
beginning  is  not  enough;  but  the  locator 
ought  to  mark  out  the  lines  along  which  he 
means  the  survey  shall  proceed;  and,  al- 
though it  is  urged  that  this  would  be  diffi- 
cult in  many  cases,  that  does  not  exclude 
the  necessity  of  it ;  since  a  general  descrip- 
tion of  lines  is  not  impracticable,  but  may 
be  done  with  some  degree  of  accuracy.  If 
this  be  not  necessary,  the  consequence  wilt 
be,  that  all  future  locators  will  be  in  dan- 
ger, or  unable  to  tell  where,  or  how  to  make 
their  entries:  because  it  will  be  impossible 
to  know  the  extent  and  boundaries  of  the 
prior  locations.  The  practice  in  making 
entries,  when  it  is  opposed  to  the  positive 
requisition  of  the  act  of  Assembly,  proves 
nothing;  but,  if  it  was  important  to  con- 
sider the  practice,    it  would  be  found  to  be 

in  our  favor:     For  no  entry,  souncer- 
36        tain  as  ''''this,  ever  has  been  contended 

for.     Hunter  et  al.    v.    Hall,    [1  Call, 
206,]  turned   upon   other  grounds,   and  the 


Inferior  Courts  have  uniformly  decided 
otherwise.  So,  that  if  the  present  entry  is 
sustained,  the  inconvenience  will  be  incal- 
culably great;  and  innumerable  titles  will 
be  shaken.  It  is  monstrous,  to  call  that  a 
sufficient  description  of  boundaries,  which 
cannot  be  said  to  express  more  than  a  single 
line ;  for  the  distance  up  the  Tygcr  Valley 
river  is  not  attempted  to  be  described,  nor 
does  it  appear  that  Simpson's  creek  would, 
if  infinitely  extended,  ever  connect  the  two 
rivers.  In  point  of  fact,  it  is  believed  not 
to  do  so.  Hence,  it  is  impossible  to  main- 
tain, that  the  entry  contains  any  parcel  of 
land  in  particular;  and,  therefore,  it 
does  not  satisfy  the  law,  which  requires  a 
reasonable  precision ;  and  such  an  accurate 
description,  as  that  future  locators  may 
know  how  to  make  their  entries,  with  some 
degree  of  certainty.  Large  and  nncertain 
entries  of  this  kind  are  contrary  to  the 
policy  of  the  law;  because  it  precludes 
poor  men  from  an  opportunity  of  making 
entries,  and  acquiring  settlements. 

One  survey  satisfi^  the  entry ;  for  sev- 
eral surveys  cannot  be  executed  on  the  same 
entry.  The  law  no  where  says  they  may ; 
but  the  language  of  the  act  always  sup- 
poses a  single  survey:  And,  if  practice  be 
resorted  to,  more  than  one  survey  upon  the 
same  entry,  never  has  been  made.  The 
necessity  of  these  separate  surveys  aids  our 
argument  concerning  the  uncertainty  of  the 
entry ;  because  it  shews,  that  the  very  cer- 
tainty contended  for  on  the  other  side,  was 
only  got  by  surveys  and  acts  ulterior  to  the 
entry  itself. 

But  the  entry,  if  originally  good,  was 
forfeited  for  want  of  an  earlier  surrey. 
The  act  of  October  session,  1784,  c.    48,    p. 

7,  [c.  9,  11  Stat.  Larg.  441,]  required 
37        surveys  *previous  thereto,  to  be  made 

before  the  first  of  the  following  Feb- 
ruary;   and    future    surveys    to    be    made 
within  one  year  from  the  date  of  the  entry. 
This  act  was  in  part  repealed  by  the  act  of 
1785,  c.  41,  p.  31,  [12  Stat.  Larg.  99,]  which 
requires  a  previous  notice  by  the  surveyor, 
but  then    the  owner  of  the  entry  is  to  ap- 
point an  agent  in   the  county,   and  to  give 
notice  thereof  to  the  surveyor ;  and  on  fail- 
ure, his  entry  is   to   become   void.    There- 
fore, as  the  appellant  has   not    shewn  such 
appointment  and  notice,  his  entry  must  be 
taken    to  have  become   void,    according   to 
the  true  construction   of  this  act.     But,  by 
the  act  of  1786,  c.  11,  p.  14,  [12  Stat.  Larg. 
266,]  the    time  for  appointing  such  agent, 
and    giving  notice   thereof,    was   extended 
for   two  years  from  the   passing  of  the  act 
of  1786;  and  by  the  act  of  1788,  c.  21,  p.  13, 
[12  Stat.  Larg.   679,]    for  two  years   more; 
after  which  it   was   no   longer   continued; 
and,  therefore,    the   indulgence  expired  in 
the    year  1790.     For,  the  act   of  1790,  p.  8, 
[13  Stat.  Larg.  120,]  relates  only  to  failures 
to  return  the   surveys,    and    to   entries  of 
another  kind ;  which  is  likewise  true  of  the 
acts  of  1791,  c.  4,  p.  5,  [13  Stat.  Larg.  247,1 
and  1792,  c.  7,  p.    31,   [13  Stat.  Larg.   402.  J 
And  although   c.  8,  in  the  same   page,  al- 
lows two  years  longer  to  make  surveys,  yet 
that  will  not  save  the  forfeiture,  on  account 
of    the    failure  to   appoint  the    agent:    Of 
course,    it   does  not   save  the  entry  in  this 
case.     The  same  observation  applies  to  the 
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acts  of  1794,  c.  11,  J  2,  p.  9,  of  1795,  c.  9,  { 
6.  p.  15,  and  of  17%,  c.  47,  p.  29.  So,  that 
the  failure  to  appoint  the  agent  within  the 
time  prescribed,  is  not  provided  for ;  and, 
therefore,  the  entry  of  Banks  was  void  for 
that  reas<)n. 

Wickham,  in  reoly. 

This  Court  clearly  has  cognizance  of  the 
case:  B'or,  the  District  Court  certainly  has 
jarisdiction ;  and,  by  the  laws  constituting 
this  Court,  a  general  right  of  appeal  to  this 
tribunal,  from  the  judgments  of  the  Dis- 
trict Courts,  is  given  to  the  citizen  in  all 
cases:  So  that,  as  caveats  are  not  ex- 
cepted, it  follows  that  they  are  included 
also. 

38  *The  entry  is   sufficient.     For  rea- 
sonable  certainty,    or  certainty  to  a 

common  intent,  is  enough.  Mathematical 
precision  cannot  be  required.  It  is  not  mate- 
rial that  the  bottom  line  does  not  connect 
the  two  rivers.  For,  when  the  two  side 
lines  were  given,  the  other  could  be  found ; 
and  all  that  is  required,  is,  that  the  locator 
shall  so  lay  his  warrant  as  that  future 
locators  may  be  enabled  to  lay  theirs  with 
safety;  which  is  done  here.  The  bottom 
line  could  not  be  described,  withgut  a  sur- 
vey; and,  therefore,  to  say  that  it  was 
necessary  to  describe  it,  is  to  contend  that 
a  survey  should  always  precede  an  entry. 
Whenever  the  surveyor  has  gone  up  the 
forks,  at  equi-distances,  so  as  to  obtain 
58,000  acres  expressed  in  the  warrant,  he 
has  arrived  at  the  bottom  line,  and  deter- 
mines the  ultimate  points  of  the  entry; 
observing,  however,  not  to  go  beyond  Simp- 
son's creek  on  either  side. 

ROANB>  Judge.  You  say  that  quantity 
will  give  the  bottom  line :  If  so,  and  there 
be  not  the  quantity  of  vacant  land  within 
those  equi-distant  points  you  speak  of,  can 
joa  go  beyond  them  in  order  to  obtain  the 
amount  in  your  warrant?  For,  if  so,  do 
jott  not  contend,  that  in  one  case  the  figure 
will  be  bounded  by  one  bottom  line,  and  in 
the  other  by  another? 

Wickham.  My  meaning  is,  that  the 
figure  shall  be  certainly  bounded  by  the 
equi-distant  points;  and,  if  there  be  not 
a  sufficient  quantity  of  vacant  land  in  it, 
that  we  cannot  go  beyond  those  points  to 
seek  for  it. 

That  the  entry  includes  vacant  land  does 
not  prejudice  it ;  for  that  frequently  hap- 
pens, and  never  was  objected  to;  which 
answers  the  objection  that  the  entry  begins 
on  patented  land;  for,  if  any  part  of  it 
may  t>e  on  patented  land,  the  beginning 
may  be  so  too :  And,  in  point  of  practice, 
it  has  frequently  been  done. 

39  *One  survey  did  not  satisfy  the 
entry ;  and  others  might  be  made  af- 
terwards. This,  which  is  a  dictate  of  rea- 
son, is  corroborated  by  the  language  of 
the  act  of  Assembly ;  for,  that  supposes 
various  surveys  upon  the  same  warrant: 
which  is  convenient  to  the  holder  of  the 
warrant;  and  prejudices  nobody.  In  this 
point  too,  the  practice  agrees  with  the  rea- 
son of  the  thing,  the  fair  interpretation  of 
the  act,  and  the  convenience  of  the   party. 

The  observation  that  there  is  danger, 
from  this  doctrine,  that  large  tracts  may 
be  protected  against  subsequent  entries,  by 
persons  unable  to  survey,  is  incorrect ;  be- 


cause, the  surveyor  may  be  called  on  to 
give  notice;  and,  therefore,  the  inconven- 
ience, if  any,  may  be  easily  avoided. 

The  length  of  time,  between  the  entry 
and  survey,  is  not  material,  if  the  acts  of 
Assembly  be  fairly  considered;  but,  upon 
that  point,  Mr.  Randolph,  who  follows 
me,  will  speak  at  large. 

Randolph,  on  the  same  side.  The  Court 
has  jurisdiction.  For,  wherever  there  is  a 
subordinate  Court  and  a  revising  Court,  the 
latter  has  a  general  superintending  power. 
This  Court  has  general  appellate  jurisdic- 
tion by  the  express  wonds  of  the  act  of 
Assembly ;  and,  as  the  case  of  caveats  is 
not  excepted,  they  also  are  included. 

The  entry  is  sufficient.  For,  only  rea- 
sonable certainly,  or  certainty  to  a  common 
intent,  is  requisite.  Co.  Litt.  303.  It 
would  have  been  impossible  to  state  the 
bounds  more  particularly,  in  a  country,  at 
that  time  probably  filled  with  hostile  tribes 
of  Indians.  It  is  enough  to  give  a  general 
description  of  the  place,  and  it  is  the  busi- 
ness of  the  surveyor  to  ascertain  the  lines 
with  precision;  which  is  proved  by  the 
remark,  that  it  is  made  his  duty,  by  the  act, 
to  see  to  the  length  and  breadth.  The 
40  meaning  of  the  entry  was,  that  *they 
should  begin  at  the  confluence,  and 
go  up  the  forks,  as  far  as  Simpson's  creek, 
for  quantity ;  and,  that  is  the  usual  course 
in  business  of  this  kind.  It  was  not  neces- 
sary to  say  in  the  entry,  that  they  were  to 
go  across  from  the  mouth  of  Simp- 
son's creek  to  Tyger  Valley  river;  for, 
that  was  implied ;  and,  if  the  entry  had 
said  so  expressly,  a  future  locator  would 
have  been  no  wiser,  than  without  it.  The 
entry,  therefore,  was  precise  enough;  and 
of  course  the  objection  upon  that  ground, 
will  not  avail  the  appellee. 

The  length  of  time  does  not  forfeit  tHe 
entry,  as  no  notice  to  survey  was  given. 
The  act  of  1785,  altered  that  of  1784,  as  to 
the  time;  and,  if  Banks  failed  to  appoint 
an  agent,  as  that  act  required,  it  was  matter 
of  evidence,  and  ought  to  have  been  shewn 
in  the  •  finding ;  but,  as  it  is  not,  the 
Court  would,  if  necessary,  presume 
that  it  was  done.  But,  this  is  unnecessary 
to  be  contended  for;  bcause,  the  continu- 
ing acts  of  '88-'90-'91-'92-'94-'95  and  '96,  do 
completely  save  the  entry ;  for  their  provi- 
sions are  general;  and  contain  no  excep- 
tions with  regard  to  the  appointment  of 
agents.  Consequently,  they  extend  to  this, 
as  well  as  to  any  other  case.  It  is  impos- 
sible, in  short,  to  take  the  case  out  of  the 
operation  of  those  laws ;  for  the  declaration 
is  so  general  that  no  exception  can  be 
made. 

The  separate  surveys  are  allowable;  for 
they  do  no  prejudice :  and  the  warrant  it- 
self expresses  one  or  more  surveys ;  which 
looks  as  if  the  Legislature  contemplated 
cases  of  this  kind,  as  there  would  often  be 
a  necessity  to  make  them:  So,  that  al- 
though there  is  no  express  declaration  that 
separate  surveys  on  the  same  entry  may  be 
made,  yet  it  is  fairly  to  be  collected  from 
the  general  complexion  of  the  law,  and 
from  the  reason  of  the  thing. 

Cur.  adv.  vult. 

April  Term,  1803. 
41  *The  case    was    this   term   argued 
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again  by  Williama,  Call,  Randolph  and 
Wickham,  for  the  appellants;  and  Warden 
and  Doddridge,  for  the  appellees. 

LYONS,  Judge.  Afterwards  delivered 
the  resolution  of  the  Court;  that  Martin 
the  appellee  shewed  no  title  to  the  warrant 
under  which  the  survey  was  made,  as  it  did 
not  appear  that  it  had  ever  been  assigned 
to  him ;  and,  therefore,  that  the  judgment 
of  the  District  Court  was  to  be  reversed, 
and  the  caveat  dismissed  with  costs. 


Russell  V.  Clayton. 

[Wednesday.  May  18tb,  1801.] 

Scire  Facias  Issued  by  Clerk  for  Too  Little-  Liability  to 
Plaintiff  for  Residue.- If  a  Clerk  of  a  Court  issues  a 
writ  of  scire  facias  for  too  little,  and  the  plaintiff 
obtains  judgment  and  issues  execution  for  the 
sum  in  the  scire  facias,  he  shall  recover  against 
the  Clerk  in  a  subsequent  action,  the  difference 
between  the  true  sum  for  which  the  scire  facias 
ought  to  have  issued,  and  that  for  which  it  did 
issue  :  Nor  will  it  make  any  difference  whether  the 
special  verdict  finds  special  damage  sustained  by 
the  plaintiff  or  not 

This  was  an  action  on  the  case  brought 
by  Clayton  against  Russell,  Clerk  of  the 
Williamsburg  District  Court,  for  a  mistake 
in  issuing  a  writ  of  scire  facias ;  and  the 
jury  found  a  special  verdict,  which  stated: 
That  the  plaintiff  on  the  7th  of  May,  1790, 
obtained  a  judgment  in  the  District  Court 
against  Thomas  Hubbard,  administrator, 
with  the  will  annexed  of  James  Hubbard, 
for  3131.  and  one  penny  damages,  to  be  dis- 
charged by  the  payment  of  1561.  10s.  with 
5  per  cent,  interest  from  the  19th  of  July, 
1773,  and  the  costs,  to  wit :  3s.  6d.  170  lbs. 
tobacco  and  186  lbs.  tobacco.  That  on  the 
13th  of  November,  1792,  the  plaintiff  sued 
out  a  writ  of  scire  facias  to  revive  the 
'judgment  against  the  said  Thomas  Hub- 
bard, administrator  as  aforesaid.  That  the 
said  writ  of  scire  facias  was  made  out  by 
the  said  Russell,  who  by  mistake,  inserted 
that  the  judgment  was  to  be  discharged  by 
the  payment  of  561.  10s.  with  interest  from 
the  19th  July,  1773,  and  costs,  instead  of 
1561.  10s.  with  interest  from  the  19th  July, 
1773,  as  it  ought  to  have  been.  That  the 
said  writ  was  returned  executed.  That  the 
plaintiff  appeared  by  his  counsel  and  judg- 
ment was  rendered  for  the  said  3131. 
42  to  be  discharged  *by  the  payment  of 
561.  10s.  and  the  costs.  That  an  ex- 
ecution issued  on  the  latter  judgment, 
which  was  replevied.  That  the  plaintiff 
never  made  any  attempt  to  have  the  error 
amended.  That  there  was  no  other  evi- 
dence in  the  cause  except  the  facts  above 
stated. 

The  District  Court  gave  judgment  for  the 
plaintiff;  and  Russell  appealed  to  this 
Court. 

Counsel  for  the  appellant. 

The  writ  appears  to  have  been  delivered 
to  the  plaintiff;  who  ought  to  have  in- 
spected the  sum,  and  seen  that  it  was  right. 
He  micrht  have  corrected  the  mistake,  by 
discontinuing  his  writ,  and  bringing  a 
new  one,  or  by  suing  out  a  writ  of  error  to 
the  judgment,  or  even  by  moving  to  amend 
the  proceedings  without  the  form  of  a  writ 
of  error;  Gordon  v.  Frazier,  2  Wash.  130; 
but,  having  neglected  to  do  so.  he  ought 
not  to  be  allowed  to  charge  the  Clerk  for 
an     accidental    mistake.      Besides,    it     is 


found  that  there  was  no  other  evidence 
than  that  stated  in  the  verdict;  and  as 
special  damage  is  the  gist  of  the  action, 
and  none  is  shewn,  it  follows  that  the  suit 
was  not  maintainable.  1  Ventr.  310;  [Rus- 
sell V.  Palmer,]  2  Wils.  325;  [Pitt  v. 
Yalden,!  4  Burr.  2060. 

Counsel  for  the  appellee. 

Whoever  takes  a  beneficial  ofBce,  takes  it 
subject  to  all  its  inconveniences,  and  is 
bound  for  the  regular  and  proper  transac- 
tions of  all  duties  belonging  to  it :  There- 
fore, any  improper  act,  whether  proceeding 
from  mistake,  negligence,  or  design, 
equally  renders  him  liable  to  the  party 
injured  by  it.  Of  course,  it  being  the  duty 
of  the  Clerk  to  issue  the  writ  rightly,  if  he 
has  done  it  wrong,  he  is  responsible.  Be- 
sides, the  plaintiff  was  not  bound  to  correct 
the  error,  and  perhaps  it  was  prudent  in 
him  not  to  do  so :  because,  that  might  have 
released  the  Clerk,  and  before  he  could  have 
obtained  another  judgment  against  the 
executor,    the  estate    might    have    become 

insolvent.  ' 
43  *The  damage  done  the  plaintiff  nec- 

essarily appears  on  the  proceedings. 
It  is  the  difference  between  the  true  sum 
and  that  for  which  the  writ  erroneously 
issued.  If  this  error  had  not  been  com- 
mitted, it  is  probable  that  the  plaintiff 
might  have  made  his  whole  debt;  because, 
it  appears  that  the  sum  for  which  the  judg- 
ment was  obtained  in  the  scire  facias,  was 
actually  made;  and,  therefore,  the  presump- 
tion is,  that  the  whole  might  have  been. 

Cur.  adv.  vult. 

PER  CUR.     Affirm  the  judgment. 
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Bullock  V.  Qoodall  &  Clough. 

[Wednesday.  October  14th.  1801.] 
Sheriff— Failure  to   Return  Execution  at  Request  of 
Plaintiff- Liability.- If  the  Sheriff  nefflects  to  re 
turn  an  execution,  at  tbe  request  of  the  plaintiff, 
he  is  not  liable  to  a  fine. 
Sane -Failure  to  Return  Execution— Liability  toFlae 
—Quaere.— How  far  aCk>nrt  ouffht  to  go  In  Imposiog 
a  fine  upon  a  Sheriff  for  not  retnrninff  an  execu- 
tion? 
ExceMlve  Fines.*— Excessive  fine  is  unconstitutional- 
Deposition- Record— Case   at  Bar— QMere.— Whether 
a  deposition  taken  after  a  cause  is  decided,  bat 
dnrinir  the  same  term,  can  be  brought  in  before 
the  end  of  the  term,  and  made  part  of  the  record  ^ 

Goodall  and  Clough  filed  a  bill  of  injunc- 
tion in  the  High  Court  of  Chancery  against 
John  Bullock,  jun.  which  stated  that  Good- 
all,  being  Sheriff  of  Hanover,  in  May,  1792, 
a  writ  of  fieri  facias  for  4971.  Is.  11^,  with 
interest  from  21st  December,  1791,  issued 
from  the  County  Court  at   the  suit   of  Bui- 

'Equitable  Jurisdiction— Excessive  Pine.— In  Goodall 
▼.  Bullock.  Wythe  828.  it  is  said,  the  court  of  appeals 
in  8  Call  44.  affirmed  a  decree  of  the  chancery  coart 
and  said  that  the  fine  imposed  on  the  officer  who  bad 
committed  no  fanlt,  for  the  benefit  of  one  who  had 
sustained  no  injury  was  excessive,  unconstitutional, 
oppressive  and  against  conscience.  And  that  eqalty 
ouffht  to  ffive  relief  even  if  appellant  had  pleaded 
to  the  jurisdiction  or  demurred,  as  was  done  In 
Pryor  v.  Adams,  1  Call  890.  See  also,  citlnff  the  prin- 
cipal case,  Tomkies  v.  Downman,  6  Mnnf .  564,  S6&.  SM. 
572 :  Bierne  v.  Mann.  5Lelffh  866  :  foot-note  to  Brancli 
V.  Burnley,  1  Call  147. 

Equity  Pleadlnif— Answers—Responsive  to  Plea.- On 
this  question,  see  the  principal  case  cited  in  foot-note 
to  Manpin  v.  Whitinir,  1  Call  224  :  Robinson  v.  Catb- 
cart,  20  Fed.  Cas.  990;  foot-note  to  Shurtz  v.  Johnson. 
28  Gratt  667. 
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lock,  against  the  estate  of  John  Bullock  the 
elder;  which  was  delivered  to  Clough  his 
deputy,  who  by  virtue  thereof  took  all  the 
effects  of  the  said  John  Bullock  the  elder, 
and  that  the  defendant  told  the  plaintiff 
that  his  father  had  no  other  property. 
That  the  defendant  bought  the  same  at 
three-fourths  of  the  appraised  value,  and 
desired  the  plaintiff  not  to  return  the  exe- 
cution till  he  and  the  plaintiff  should  come 
to  a  further  settlement.  That  in  May, 
1795,  the  defendant  moved  for  and  obtained 
a  judgment  for  2641.  8s.  9d.  with  costs, 
ag^ainst  the  plaintiff  Goodall,  as  a  fine  for 
not  returning  the  execution,  although  the 
plaintiff  offered  to  prove   the  circum- 

45  stances  aforesaid,  the  Court  *being  of 
opinion    that    no    notice  ought  to  be 

taken  of  them  in  a  Court  of  Law.     The  bill 
therefore  prays  for  an  injunction. 

The  answer '^admits  the  execution,  and 
that  the  defendant  purchased  the  property. 
Denies  that  the  defendant  told  the  plaintiff 
that  his  father  had  no  other  property  on 
which  the  execution  could  at  any  after  time 
be  levied,  although  he  might  have  told  him 
that  there  was  no  other  property  just  then 
to  become  at.  Denies  that  he  requested 
the  plaintiff  to  retain  the  execution  ;  on  the 
contrary,  he  requested  it  to  be  returned, 
and  Clough  promised,  but  failed  to  do  it. 
Does  not  conceive  the  plaintiff's  defence 
better  in  equity  than  at  law,  and  prays  the 
judgment  of  the  Court  whether  there  be 
any  equity  suggested  in  the  bill  which  can 
give  jurisdiction  to  this  Court.  Does  not 
admit  that  there  is  no  other  property  on 
which  the  execution  can  be  levied."  A 
witness  says,  that  the  defendant  told  him 
at  the  sale,  that  the  whole  of  his  father's 
property  was  sold  for  his  benefit.  Another 
witness  says,  that  Clough  withdrew  the  ex- 
ecution on  the  trial  of  the  motion  after 
producing  it,  and  was  told  by  the  Court,  if 
he  did  not  return  if  they  would  fine  him 
five  per  cent,  instead  of  two  and  a  half ; 
and  that  he  has  frequently  heard  the  de- 
fendant say  he  should  be  obliged  to  move 
for  a  fine  for  not  returning  the  execution, 
as  he  could  not  get  Clough  to  do  it.  A 
third  witness  says,  that  he  heard  the  de- 
fendant ask  Clough  if  he  had  returned  the 
execution,  and  on  being  told  that  he  had 
not,  he  then  said,  for  God's  sake  return  it 
immediately.  A  fourth  witness  says,  ''that 
he  heard  the  defendant  say,  he  wished 
Clough  would  not  return  the  execution  until 
a  settlement  took  place  between  them. 
That  on  Clough 's  asking  the  defendant  if 
there  was  nothing  of  his  father's  estate 
now  to  be  got  with  that  execution,  he  an- 
swered, not  that  he  knew  of:  and  being 
asked  if  he  wished  the  execution  to  be  re- 
turned, he  answered  it  was  immaterial, 
and    that    Clough    might   do  it  when 

46  convenient,  *for  he  never  expected  to 
get  any  thing  more  from    his  estate. 

The  Court  of  Chancery,  on  the  12th  of 
May,  1798,  perpetuated  the  iniunction  with 
costs,  and  Bullock   appealed   to  this  Court. 

On  the  24th  of  May,  1798,  the  plaintiff 
took  the  deposition  of  Thomas  Moore,  who 
says,  that  the  defendant  requested  him  to 
tell  Clough  not  to  return  the  execution 
until  he  had  settled,  and  that  the  deponent 
informed  Clough  thereof. 


On  the  26th  of  May,  1798,  the  Court  of 
Chancery  made  an  order,  purporting  that 
Moore's  deposition  was  that  day  brought 
in  by  the  plaintiff's  counsel,  and  on  his 
motion  was  received  by  the  Court,  and  or- 
dered to  be  made  part  of  the  record. 

Call,  for  the  appellant. 

The  whole  case  made  in  the  Court  of 
Chancery,  was  certainly  proper  for  a  Court 
of  Law ;  and,  therefore,  the  plaintiffs  should 
have  defended  themselves  there,  and  not 
resorted  to  the  Court  of  Equity.  The  ju- 
risdiction is  sufficiently  excepted  to  in  the 
answer;  for,  if  an  exception  can  be  col- 
lected from  the  pleadings,  it  is  all  that  is 
requisite:  And,  therefore,  in  Pryor  v. 
Adams,  1  Call  382,  a  demurrer  was  held  to 
be  a  sufficient  exception,  although  the  act 
of  1787  mentions  plea.  An  analogous  prin- 
ciple on  the  law  side,  was  supported  by  the 
Court  in  Garlington  v.  Clutton,  1  Call  520, 
where  the  matter  relied  on  was  very  in- 
formally stated;  but,  the  Court  said  it  was 
sufficient,  if  the  exception  appeared  at  all; 
and,  as  it  was  apparent  that  it  was  relied 
on,  that  was  enough.  Therefore,  the  bill 
ought  to  have  been  dismissed,  upon  the 
ground  of  the  want  of  jurisdiction. 

But,  upon  the  merits,  the  case  is  in  favor 
of  the  appellant.  For,  there  is  only  one 
witness  to  prove  that  the  return  was 
47  suspended  by  the  consent  of  *the  ap- 
pellant, and  the  answer  in  effect 
denies  it.  Therefore,  without  circum- 
stances, the  answer  must  prevail.  But, 
there  are  no  circumstances,  and,  conse- 
quently the  usual  rule  must  take  place. 
Besides,  it  was  the  duty  of  the  Sheriff  to 
return  the  writ,  and  if  he  failed  to  do  so, 
it  was  at  his  own  peril.  Of  course,  he  can- 
not complain  of  a  judgment  which  was  ren- 
dered in  consequence  of  his  voluntary 
delinquency. 

Duval  and  Warden,  contra. 

The  County  Court  exercised  their  discre- 
tion improperly:  and  therefore,  the  Court 
of  Chancery  did  right  in  granting  relief: 
Especially,  as  many  facts  appeared  before 
that  Court,  which  did  not  appear  in  the 
County  Court;  so  that  it  was  a  different 
case  in  equity  from  what  it  was  at  law. 
Besides,  if  it  had  been  the  same  case,  and 
the  evidence  was  not  stated  on  the  record 
so  that  a  Court  of  Error  could  decide  on  it, 
this  neglect  of  their  attorney  ought  not  to 
prejudice  the  plaintiffs ;  but  they  ought  to 
have  relief  in  equity.  The  conduct  of  the 
appellant,  was  unconscientious  in  proceed- 
ing to  ask  a  fine  after  he  had  consented 
that  the  return  should  be  delayed.  But  the 
fine  was  excessive,  and  much  beyond  any 
proportion  to  the  offence.  For  the  fine  is 
only  intended  as  a  compensation  for  the  in- 
jury, which  the  plaintiff  in  the  execution 
has  sustained  by  being  kept  out  of  his 
money,  and  the  proper  measure  for  that  is 
interest.  But  here  the  fine  is  much  greater 
than  any  rate  of  that  kind.  Besides,  in 
this  case,  the  defendant  in  the  execution 
was  insolvent,  and  therefore  the  appellant 
lost  nothing  by  the  delay.  The  Court  of 
Chancery  had  jurisdiction.  For  the  bill 
alleges  that  the  execution  was  held  up  with 
the  appellant's  consent,  and  he  is  required 
to  answer  that  charge;  which  gave  juris- 
diction, as  that  fact  could  not  be  shewn  at 
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law.  But  be  that  as  it  maj,  the  jurisdiction 
is  not  properly  excepted  to;  for  the  answer 
does    not    deny  it   in   express  words,  or  in 

any  equivalent  terms. 
48  ^^Call,  in  reply. 

If  the  fine  is  severe,  it  is  the  law 
which  is  to  blame;  because  it  is  according 
to  the  directions  of  the  act,  which  is  a 
remedial  statute;  and  therefore,  to  be  so 
construed  as  to  advance  the  remedy,  and  su)p- 
press  the  mischief.  The  fine  is  not  intended 
as  a  mere  compensation,' but  as  a  punish- 
ment for  the  delinquency  of  the  Sheriffs, 
who  could  not  be  controlled  by  the  former 
laws.  The  conduct  of  the  Deputy  was 
irreverent  to  the  County  Court,  in  with- 
drawing the  execution  after  he  was  warned 
against  it:  A  circumstance  which  aggra- 
vated the  case,  and  destroys  all  claim 
to  favour.  Added  to  which,  he  was  sev- 
eral times  requested  by  the  appellant  to 
return  it.  It  does  *  not  absolutely  appear, 
that  old  Bullock  was  insolvent,  for  it 
seems  there  was  some  expectation  of 
other  property.  But,  if  he  had  been,  that 
circumstance  will  make  no  difference;  as 
the  law  does  not  discriminate  between  sol- 
vent and  insolvent  defendants. 

PBNDIvETON,  President,    delivered    the 
resolution  of  the  Court  as  follows: 

In  May,  1792,  an  execution,  for  the  ap- 
pellant against  the  estate  of  his  father,  was 
issued  from  the  County  Court  of  Hanover, 
returnable  to  August  Court  following,  and 
was  put  into  the  hands  of  Clough  the  Dep- 
uty of  Goodall  the  SherifiF,  to  be  executed. 
He  levied  it  on  all  the  estate  of  the  father 
which  could  be  found,  and  sold  it  at  auction, 
when  the  appellant  the  creditor,  became  the 
purchaser  of  the  whole,  for  2061.  3s.  6d.  for 
which  he  endorsed  a  receipt  upon  the  ex- 
ecution, dated  the  22d  of  May.  In  May, 
1795,  Bullock  upon  notice  to  Goodall,  ob- 
tained a  judgment  against  him  in  Hanover 
Court,  for  a  fine  of  2641.  Ss.  9d.  for  Clough's 
not  having  returned  the  execution.  In 
June,  Goodall  obtained  judgment  against 
Clough  for  the  amount  of  the  fine  and  costs. 
But  Goodall  and  Clough  unite  in  a  bill, 
exhibited  to  the  High  Court  of  Chancery, 
praying  an  injunction  to,  and  relief  against 
Bullock's  judgment  on  this  ground,  that 
the  execution  was  retained,  at  the  re- 
quest of  Bullock,  until  a  settlement 
*should  take  place  between  him  and 
Clough. 
The  answer  denies  the  request,  not  indeed 
in  the  terms  of  the  charge,  but  probably 
comprehending  a  denial  of  them.  Several 
depositions  are  taken,  fully  proving  the 
confession  of  Bullock,  and  the  general 
opinion  that  Bullock  the  father,  had  no 
estate,  on  which  a  further  execution  could 
be  levied.  One  witness,  Thomson,  swears, 
that  in  January  or  February,  1795,  he  ap- 
plied to  Bullock  for  his  taxes,  &c.  and  for 
Clough' 8  commissions  for  serving  the  ex- 
ecution :  Bullock  refused  to  settle  with  him, 
and  desired  him  to  request  Clough  to  come 
and  settle ;  and  not  to  return  the  execution 
till  the  settlement.  He  delivered  the  mes- 
sage, and  a  settlement  took  place,  when  be- 
ing asked  if  the  execution  must  then  be 
returned,  Bullock  said  that  it  was  immate- 
rial, and  that  it  might  be  done  when  con- 
venient.   A  second  witness,  Moore,  confirms 
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the  fact  of  the  request  not  to  return  the 
execution  until  a  settlement;  but  as  his 
deposition  was  taken  after  the  decree,  and 
the  consent  of  parties  does  not  appear,  the 
Court  doubt  the  propriety  of  considering 
it  as  evidence ;  and  therefore,  it  is  not  re- 
garded. The  answer  then,  stands  contra- 
dicted by  one  positive  witness  only ;  but  the 
Court  consider  that  witness  as  supported  by 
the  strong  circumstances,  of  Bullock's  hav- 
ing rested  from  1792,  to  1795,  without  com- 
plaint of  its  not  being  returned ;  of  having 
no  inducement  to  require  its  return,  nor  the 
Sheriff  any  to  retain  it;  since  the  money 
levied  was  paid,  and  no  property  for  a  new 
execution  to  act  on ;  and,  therefore,  the  an- 
swer is  [not]  to  prevail  within  the  rule  of 
this  Court.  The  latitude  in  the  sum  of 
the  fine,  left  to  the  discretion  of  the  Court, 
is  meant  to  meet  the  degrees  of  offence  in 
the  officer,  and  of  injury  to  the  creditor. 
That  discretion  is  not  to  be  exercised  arbi- 
trarily, but  justly ;  so  as  to  impose  a  fine 
commensurate  to  the  offence  and  injury; 
and  it  was  to  check  these  discretionary 
powers,  that  our  Bill  of  Right  has  declared, 

that  '^excAssive  fines  shall  not  be  im- 
50        posed."    No  man  can  doubt,  but  *that 

a  fine  of  2641.  8s.  9d.  imposed  on  an 
officer  who  has  committed  no  fault,  for  the 
benefit  of  a  creditor  who  has  sustained  no 
injury,  is  superlatively  excessive,  uncon- 
stitutional, oppressive,  and  against  con- 
science. As  little  can  it  be  doubted,  that  a 
Court  of  Equity  may,  and  ought  to  give 
relief,  even,  if  the  appellant  had  pleaded  to 
the  jurisdiction,  or  demurred,  as  was  done 
in  the  case  of  Pryor  v.  Adams,  1  Call 
[382.]  The  decree  affording  this  relief,  is 
therefore  unanimously  affirmed. 


Bradley  v.  Mosby  ;  and  Walton  v.  Mosby. 

[Wednesday.  October  21st.  1801. J 

Deeds— Lliiiltetioaf«—C«se  at  Bar.— Limiution.  by 
deed,  of  slaves  to  tbe  donor's  dauffbter  for  life, 
and  after  ber  deatb,  to  tbe  beirs  of  ber  body,  to 
tbe  only  proper  use  and  beboof  of  sucb  beirs. 
tbeir  executors,  administrators  or  asaiffns: 

Quaere— Wbat  estate  tbe  daucrbter  takes? 

Mosby  brought  detinue  against  Bradley 
for  some  slaves.  Plea,  non  detinet,  and 
issue.  The  jury  found  a  special  verdict: 
which  stated,  that  on  the  27th  of  March, 
1758,  Thomas  Walton  conveyed  the  use  of 
a  negro  woman  by  the  name  of  Lucy,  to 
his  daughter  Patty  Mosby,  wife  of  Edward 
Mosb3*,  ^7  A  deed,  the  material  parts  of 
which,  are  as  follows:  The  donor,  in  con- 
sideration of  the  natural  love  and  affection 
which  he  bears  unto  the  persona  therein- 
after named,  and  for  other  causes,  gives  to 
his  daughter  Patty  wife  of  Bdward  Mosbv, 
'^the  use  of  two  negro  slaves,  during  ber 
natural  life,  viz.  a  boy  named  Abram  and  a 
girl  named  Lucy.  To  have,  &c.  the  said 
slaves  unto  the  said  Patty,  to  the  only  use 
and  behoof  of  the  said  Patty  during  her 
natural  life,  and  after  her  death,  I  give  and 
grant  the  said  slaves  with  their  increase, 
to  the  heirs  of  her  body,  to  the  only  proper 
use  and  behoof  of  such  heirs,  their  execu- 
tors, administrators  or  assigns:  and  incase 
my  said  daughter  Patty  should  die  without 
heir    of    her    body,   in  that    case,    I    give 

*Tbe  priDcipal  case  is  cited  in  Moore  ▼.  Brooks,  13 
Qratt  147;  Loudon  v.  Tomer,  11  Lei^b  418. 
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51  and  *gTant  the  said  slaves  with  their 
increase  to  my  son    Robert    Walton, 

his  executors,  administrators  or  assig^ns,  to 
the  onlj  proper  use  and  behoof  of  him  the 
said  Robert  Walton,  his  executors,  admin- 
istrators or  assigns;  I  the  said  Thomas 
Walton  all  and  singular  the  aforesaid  slaves 
to  my  said  daughter  Patty,  the  heirs  of  her 
body,  or  my  said  son  Robert,  or  to  either 
of  them  in  manner  and  form  as  above  is 
particularly  specified  as  the  case  may  hap- 
pen, shall  and  will  warrant  and  forever 
defend."  That  the  said  Edward  Mosby, 
was  possessed  of  the  said  I^ucy,  under  the 
said  deed,  from  the  date  thereof,  to  the 
time  of  his  death.  That  he  died  intes- 
tate, and,  on  the  division  of  his  estate, 
the  said  Lfucy,  was  allotted  to  the  said 
Patty,  wife  of  the  said  Edward,  as  her 
dower,  under  a  decree  of  Cumberland  Court, 
and  that  the  said  Patty  retained  possession 
of  her,  during  her  life.  That  she  died  in 
1794;  and  that  the  said  l/ucy  is  the  slave 
in  the  declaration  mentioned,  and  that  the 
slave  Charles  is  her  son,  born  after  the  said 
allotment  of  dower.  That  the  plainti£P  is 
the  eldest  son  of  the  said  fklward  Mosby ; 
and  that  the  administrator  of  the  said  Ed- 
ward, hath,  since  the  institution  of  this 
sait,  given  his  assent  thereto,  by  a  certifi- 
cate to  the  Court,  that  the  debts  are  all 
paid,  and  that  he  has  no  objection  to  the 
sait  brought  by  the  plainti£P.  That  the 
defendant  married  one  of  the  daughters  of 
the  said  Edward  Mosby  and  Patty  his  wife, 
and  together  with  the  rest  of  the  children 
of  the  said  Edward  and  Patty,  divided  the 
said  Lucy  and  her  children  (eight  in  num- 
ber,) among  all  the  children  of  the  said 
Patty.  That  this  division  was  made  with- 
out the  consent  of  the  plaintiff;  but  an 
equal  child's  part  was  allotted  him,  which 
he  took  possession  of,  and  has  retained  it 
ever  since.  That  the  defendant  is  in  pos- 
session of  the  slaves  in  the  declaration 
mentioned. 

The  District  Court  gave  judgment  for  the 
plaintiff;    and    Bradley    appealed    to    this 
Court. 

52  ^Randolph,  for  the  appellant. 

The  intention  of  the  donor,  was, 
clearly  to  izfive  an  estate  for  life  only ;  and 
his  intention  ought  to  be  regarded.  There 
is  no  analogy  between  this  case  and  that 
of  a  disposition  of  lands,  for,  this  is  a  dis- 
position of  chattels  merely ;  and  none  of 
the  rules  with  regard  to  lands  apply  to  the 
case.  For,  they  depended  upon  principles 
drawn 'from  the  feudal  system,  and  the  rea- 
sons having  ceased,  the  rules  will  cease 
likewise.  The  doctrine,  upon  the  sub- 
ject now  before  the  Court,  is  all  summed 
up  in  Pearne  on  Rem.  363,  which  dem- 
onstrates that  mere  personal  estate  is  not 
subject  to  the  rule  of  real  estates.  The 
gift  here,  is  to  the  daughter  for  life,  and 
then  to  her  heirs,  their  executors  and  ad- 
ministrators:  Which  latter  words,  clearly 
turn  the  word  heirs,  into  a  word  of  pur- 
chase. Hodgeson  et  al.  v.  Bussey,  2  Atk. 
89.  Besides,  he  gives  only  the  use  to  the 
daughter;  which  shews  he  did  not  mean 
the  whole  property  should  pass  to  her.  The 
eldest  son  only,  can  be  entitled  under  the 
limitation  to  the  heirs;  but  that  word  is  to 
be    construed     according    to    the    intent. 


Feame  on  Rem.  478,  [Atkinson  v.  Hutchin- 
son,] 3  P.  Wms.  260.  The  word  itself  is 
synonymous  to  children;  and  Patty,  the 
daughter,  died  in  1794;  when  all  the  chil- 
dren were  heirs,  and,  therefore,  entitled. 

Wickham,  contra. 

The  decisions  have  so  fixed  the  rule,  that 
it  can  only  be  repealed  by  the  Legislature. 
It  will  not  follow,  that,  because  the  reason 
has  ceased,  the  rule  will  cease  also,  as  is 
very  ably  shewn  by  Fearne,  in  his  Treatise 
on  Remainders.  Personal  property  ought 
not,  and  cannot  be  entailed.  [Butterfield 
V.  Butterfield,  1  Ves.  133, 154 ;]  Beauclerk  v. 
Dormer;  [2  Atk.  306;]  4  Bac.  Abr.  32(^ 
[Gwil,  ed. ;]  Daw  v.  Pitt ;  Fearne  on  Rem. 
347 ;  [Glover  v.  Strothoff ;]  2  Bro.  C.  C.  33. 
Intention,  only,  is  not  sufficient,  without 
expression.  There  must  be  some  word  of 
restriction.  The  words  executors  and  ad- 
ministrators are  not  sufficient ;  and  the  case 
of  Hodgeson  et  al.  v.  Bussey,  2  Atk.  89; 
had  additional  grounds. 

53  *The  plaintiff  was  entitled  as  heir. 
The  woM  heirs,  does  not   include    all 

the  children,  but  only  him  who  would  have 
been  heir  at  the  time.  For,  it  was  descrip- 
tio  personac,  and  as  soon  as  a  son,  capable 
of  taking,  was  born,  the  limitation  vested 
in  him  as  a  remainder,  and  was  no  longer 
liable  to  contingency  or  alteration. 

This  was  a  disposition  by  a  common  law 
conveyance.  But,  at  common  law,  a  gift 
to  A.,  for  life,  of  a  personalty,  transferred 
the  whole  interest;  and,  although,  that  rule 
has  received  an  alteration,  in  the  case  of 
executory  devises  and  trusts  of  terms, 
Fearne  on  Rem.  298,  354,  yet  it  has 
never  relaxed  in  a  mere  common  law  con- 
veyance of  a  personal  chattel.  For,  the 
same  principles  do  not  apply ;  and,  there- 
fore, the  first  disposition  to  the  daughter, 
included  the  whole  interest. 

The  plaintiff  cannot  be  said  to  have  ac- 
quiesced in  the  division.  For,  the  slaves 
were  held  by  the  mother,  in  right  of  dower ; 
and,  after  her  death,  the  allotment  was 
without  his  consent.  Nor  does  his  taking 
part,  and  suing  for  the  rest,  prove  his  as- 
sent; for,  the  verdict  finds  that  it  was 
against  his  inclination. 

Randolph,  in  reply. 

Limitations  of  this  kind,  are  good ;  and 
a  contrary  decision  would  overturn  many 
titles.  The  act  of  1727,  [c.  11,  4  Stat.  Larg. 
222,]  says  they  shall  pass  as  chattels;  and 
Higgenbotham  v.  Rucker,  2  Call  313,  is  an 
express  authority  in  our  favor.  The  whole 
doctrine  is  reviewed  in  Dunn  et  ux.  v. 
Bray,  1  Call  338;  which  case  shews,  that 
the  Court,  in  every  instance  of  4his  kind, 
leans  to  a  restriction  in  order  to  support 
the  intention.  The  testator,  by  the  word 
heirs,  meant  the  same  as  distributees ;  and 
the  children  living  at  the  time  of  her  death, 
were  the  persons  intended.  Fearne  on 
Rem.  509.  If  a  man  gives  a  chattel  to  one 
for  life,  and  says  nothing  of  the  remainder, 
it  reverts ;  and,  therefore,  the  doctrine  con- 
tended   for,    relative  to  the  common 

54  law   conveyance,    *cannot    be    main- 
tained;   because    the    deed    conveyed 

this  reversion. 

Wickham.  In  Higgenbotham  v.  Rucker, 
the  point  relative  to   the   common  law  con- 
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veyance  was  not  made;  and,  therefore,  that 
case  is  no  authority. 

Cur.  adv.  vult. 

ROANE,  Judge.  This  is  an  action  of 
detinue  for  slaves,  brought  by  the  appellee 
against  the  appellant,  and  the  question  of 
his  title  arises  under  a  deed  of  gift  by 
Thomas  Walton,  of  the  27th  of  March,  1758, 
which  is  stated  at  large  in  the  special  ver- 
dict. 

Before  I  go  particularly  into  the  con- 
struction of  that  deed,  I  will  give  my  ideas 
as  to  a  preliminary  point  which  was  made, 
and  state  some  general  principles  which  I 
think  must  govern  in  the  decision  of  this 
case. 

It  was  in  the  first  place  objected,  that  a 
limitation  of  slaves  by  way  of  remainder, 
after  an  estate  for  life,  was  not  good  by 
deed.  The  answer  to  this  is,  that  our  act 
of  Assembly  has  put  slaves  in  this  respect 
on  the  same  footing  with  chattels  personal, 
by  the  common  law ;  and,  without  referring 
to  other  authorities.  Judge  Blackstone,  in 
stating  the  modern  doctrines  on  this  subject 
as  relative  to  chattels  personal,  has  a  pas- 
sage to  this  effect:  ** Formerly,  there  could 
be  no  remainder  of  a  chattel  personal,  by 
the  rules  of  the  common  law ;.  but  it  is  now 
otherwise:  And,  therefore,  if  a  man  by  a 
deed  or  will,  limits  his  books  or  furniture 
to  A.  for  life,  remainder  to  B.,  it  is  good." 
2  Black.  Com.  398. 

Considering  this  broad  objection  then, 
as  entirely  out  of  our  way.  I  Will  state  it 
as  a  general  rule,  that  whatever  words 
would  in  the  disposition  of  real  estate  give 
an  express  estate  tail,  or  such  estate 
.SS  *by  implication,  will,  in  the  disposi- 
tion of  a  chattel  real  or  personal,  carry 
the  whole  interest,  with  an  exception,  how- 
ever, if  from  any  expression  it  appears  that 
the  heirs  or  issue  were  intended  to  take  as 
purchasers.  This  rule  is  laid  down  in  2 
Fonbl.  Treat.  Eq.  81,  [78  note  (t)  2  Am. 
ed. ;  and  see  Dunn  et  ux.  v.  Bray,  1  Call 
338,]  and  is  supported  by  the  authorities 
there  cited,  as  far  as  I  have  made  myself 
acquainted  with  them. 

Whether  that  general  rule,  or  its  excep- 
tion, will  govern  the  present  case,  I  shall 
presently  enquire. 

It  has  been  objected,  that  the  exception 
from  this  rule,  arising  from  intention,  has 
been  confined  to  marriage  settlements  or 
wills  only.  But,  this  objection  is  over-ruled 
by  Lord  Hardwicke,  in  Hodgeson  et  al.  v. 
Bussey,  2  Atk.  92.  He  states  the  case  of 
Lisle  &  Gray,  [2  T.  Jones  114;  2  Lev. 
223,]  as  a  full  answer  to  that  objection, 
and  says,  '^it  is  not  the  consideration  of 
its  being  a  conveyance  on  marriage,  or  on 
any  other  account;  but,  the  intention  of 
the  parties  appearing  on  the  deed,  that  al- 
ways governs  the  Court  in  constructions;" 
and,  according  to  this  principle,  a  decision 
was  made  on  a  voluntary  deed  in  the  prin- 
cipal case. 

That  case,  it  is  true,  was  the  case  of  a 
term  for  years ;  but,  I  know  of  no  principle 
or  authority,  which,  in  this  respect,  dis- 
tinguishes chattels  personal  therefrom. 
Indeed,  in  the  case  of  Beauclerk  v.  Dormer, 
2  Atk.  314,  it  is  said,  by  the  same  Chan- 
cellor, that  *  'it  would  be  of  very  mischievous 
consequence,  and    Introduce   confusion,    if 


the  Court  should  admit  of  a  distinction  be- 
tween chattels  personal  and  chattels  real." 
Nor  can  any  difficulty  arise  in  the  appli- 
cation of  any  case  I  may  cite  in  this  cause, 
from  the  consideration  that  such  cases  are 
by  way  of  trust ;  for,  it  is  clearly  held  in 
Garth  v.  Baldwin,  2  Ves.  sen.  655,  *'that 
in  limitations  of  a  trust  of  either  real  or 
personal  estate,  to   be   determined  in 

56  this  Court,  *(the  Chancery,)  the  con- 
struction ought  to  be  made  according 

to  the  construction  of  the  legal  estate." 

Bearing  these  principles  in  mind,  I  will 
state  the  substance  of  the  deed  before  re- 
ferred to,  and  the  questions  arising  there- 
upon. 

The  deed  is  as  follows:  The  doner,  in 
consideration  of  the  natural  love  and  affec- 
tion which  he  bears  unto  the  persons  therein 
named,  and  for  other  causes,  gives  to  his 
daughter  Patty,  wife  of  Edward  Mosby,**the 
use  of  two  negro  slaves  during  her  natural 
life,  viz:  a  boy  named  Abram  and  a  girl 
named  Lucy.  To  have,  &c.,  the  said  slaves 
unto  the  said  Patty,  to  the  only  use  and  be- 
hoof of  the  said  Patty,  during  her  natural 
life,  and  after  her  death,  I  give  and  grant 
the  said  slaves,  with  their  increase,  to  the 
heirs  of  her  body,  to  the  only  proper  use 
and  behoof  of  such  heirs,  their  executors, 
administrators  or  assigns;  and  in  case  my 
said  daughter  Patty  should  die  without  heir 
of  her  body,  in  that  case  I  give  and  grant 
the  said  slaves,  with  their  increase,  to  my 
son  Robert  Walton,  his  executors,  admin- 
istrators or  assigns,  to  the  only  proper 
use  and  behoof  of  him,  the  said  Robert 
Walton,  his  executors,  administrators  or 
assigns;  I,  the  said  Thomas  Walton,  all 
and  singular  the  aforesaid  slaves  to  my  said 
daughter  Patty,  the  heirs  of  her  body,  or 
my  said  son  Robert,  or  to  either  of  them, 
in  manner  and  form  as  above  is  particularly 
specified,  as  the  case  may  happen,  shall 
and  will  warrant  and  forever  defend.'* 
Upon  this  deed,  and  the  finding  of  the  jury, 
that  the  appellee,  Hesekiah  Mosby,  is  the 
eldest  son  and  heir  at  law  of  his  father, 
Edward  Mosby,  (by  the  grantee  Patty,)  it 
is  to  be  decided  whether  the  absolute  title 
of  the  original  slave  Lucy,  vested  in  the 
said  Patty?  Or,  whether  the  remainder, 
(after  her  death,)  was  vested  in  the  said 
Hezekiah,  when  he  should  be  born?  In 
other    words,     whether    the    general 

57  rule,  or  the  ^exception  before  stated, 
shall  prevail?    Or,  whether  the  words 

*^heirs  of  her  body,"  in  the  said  deed,  shall 
be  construed  to  be  words  of  limitation  or  of 
purchase? 

I  should  be  unwilling  to  embark,  without 
the  aid  of  precedents,  into  the  vague  and 
extensive  field  of  intention,  especially  in  a 
deed;  but,  if  principles  of  decision,  appli- 
cable to  this  case,  have  grown  into  a  rule 
of  property,  then  that  reluctance  and  the 
danger  on  which  it  is  founded,  will  conse- 
quently cease. 

I  consider  that  not  only  principles  of  de- 
cision are  to  be  found  in  many  cases  to 
support  my  opinion,  that  these  words  are 
words  of  purchase  in  the  present  instance, 
but  that  the  case  of  Hodgeson  et  al.  v. 
Bussey,  2  Atk.  89,  is  substantially  a  direct 
authority. 

That  case  was  a  conveyance  in  trust  of  a 
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term ;  to  permit  the  wife  to  receive  the  rents 
during  the  term,  if  she  should  so  long  live; 
and  afterwards  to  the  husband,  if  he  so 
long  live;  and  after  his  death,  in  trust  for 
the  heirs  of  the  wife,  by  the  husband  be- 
gotten, *' their  heirs,  executors,  adminis- 
trators and  assigns."  The  Chancellor 
construed  the  words  heirs  of  the  body,  to 
be  words  of  purchase ;  and  said,  that  the 
general  run  of  cases  makes  this  plain,  that 
notwithstanding  they  seem  to  sound  like 
words  of  limitation,  yet,  upon  circum- 
stances, and  the  intention  of  parties,  they 
may  be  construed  words  of  purchase,  and 
descriptive  of  the  person  who  is  to  take ; 
and  further,  that  words  of  limitation  are 
not  properly  used  in  terms  for  years. 

It  is  true,  in  the  principal  case,  the 
Chancellor  seems  to  lay  stress  upon  the 
words,  if  she  so  long  live,  as  being  tanta- 
mount to  the  words,  for  life  only ;  and  does 
not  decide  it  expressly  and  exclusively  upon 
the  words  executors,  administrators  and 
assigns.     But,  in  Theebridge  v.  Kil- 

58  bume,    2    Ves.    sen.   233,    [237,]  *the 
same  Chancellor  says,  **  the  governing 

reason  in  Hodgeson  et  al.  v.  Bussey,  was, 
that  the  limitation  was  to  the  heirs  of  the 
bodj,  their  executors,  administrators  and 
assigns;  which  words  differed  from  Stanley 
V.  Lee, — and  made  that  a  plain  case,  be- 
cause there  was  no  eye  of  an  estate  tail,  as 
Lord  Hale  says;  for,  it  could  not  go  from 
one  heir  of  the  body  and  his  executors  and 
administrators,  to  another  and  his  execu- 
tors and  administrators,  and,  therefore, 
must  vest  in  the  first  person  taking,  and 
his  executors  and  administrators,  the  same 
as  if  it  bad  been  said :  I  give  it  after  both 
their  deceases,  in  trust  for  the  eldest  son 
begotten;  if  no  son,  then  to  a  daughter, 
their  executors,  administrators  and  as- 
signs." 

So  again,  in  Garth  v.  Baldwin,  [2  Ves. 
sen.  660,]  the  same  Chancellor  says,  *4n 
Hodgeson  et  al.  v.  Bussey,  I  held,  adding 
the  words  executors,  administrators  and 
assigns,  strong  evidence  of  intent  to  give 
only  a  usufructuary  interest  for  life,  and 
to  vest  the  property  in  the  heirs  of  the 
body." 

These  are  explained  to  be  the  grounds  of 
the  decision  in  Hodgeson  v.  Bussey,  and 
they  appear  to  me  to  be  very  strong  and 
applicable  to  the  case  before  us,  which  has 
the  same  expression,  such  heirs,  their  ex- 
ecutors, administrators  and  assigns. 

I  should  lay  no  stress  on  the  circumstance 
of  the  use  of  the  negro  being  given  to  the 
daughter,  standing  singly.  For,  if  there- 
upon was  ingraft^  a  naked  limitation  to 
the  heirs,  the  whole  property  would  be 
vested  in  her,  as  much  as  if  the  negro  it- 
self had  been  given.  This  is  abundantly 
proved  by  the  case  of  Daw  v.  Pitt;  [Fearne 
on  Rem.  347;  Tothill  v.  Pitt,  1  Maddock's 
R.  488;  Karl  of  Chatham  v.  Tothill  et  al.,  7 
Bro.  P.  C.  453 ;  Toml.  ed.  S.  C. ;]  there  be- 
ing no  distinction  between  giving  the  use, 
profits  or  interest  of  money  or  goods,  and 
giving  the  thing  itself.  But,  perhaps 
under  the  spirit  of  the  foregoing  decision, 
it  may  be  resorted  to  in  this  case,  as  aux- 
iliary    to     other    circumstances,     to 

59  shew,    that    not  the    *property,    but 
the   usufruct    thereof  was   given    to 


the  daughter.  I  say,  perhaps,  for  I  have 
formed  no  final  opinion  on  this  point,  nor 
is  it  the  principal  one  on  which  my  opinion 
is  founded. 

This  is  my  opinion  on  the  principal  ques- 
tion :  And  it  remains  now  to  be  decided 
whether  the  eldest  son  (the  appellee,)  who 
at  the  time  of  his  birth,  and  then  came 
under  the  description  in  the  deed,  or  all  the 
children  who  at  the  time  of  the  death  of  the 
daughter,  fulfilled  such  description  (being 
then  the  heirs  of  her  body)  are  entitled? 
And  I  consider  the  same  case  of  Theebridge 
V.  Kilburne,  [2  Ves.  sen.  233,]  as  a  direct 
authority  in  favor  of  the  eldest  son.  In 
that  case  it  was  said,  in  substance,  that  if 
there  had  been  sufficient  ground  to  construe 
the  words  to  be  words  of  purchase,  it  would 
vest  in  the  issue  as  soon  as  born ;  and  in 
those  cases  where  the  words,  heirs  of  the 
body,  have  been  construed  to  mean  issue, 
as  words  of  purchase,  it  is  never  necessary 
that  such  issue  should  survive  the  first 
taker,  so  as  to  be  in  strictness  heir;  and, 
that  there  was  great  reason  for  it;  for,  if 
a  daughter  had  been  born  and  married,  there 
was  no  reason  why  she  should  not  be  ad- 
vanced by  this  in  the  life  of  her  mother, 
unless  there  had  been  something  to  restrain 
it  to  heirs  of  the  body  at  the  time  of  the 
death. 

The  same  doctrine  is  also,  I  think,  to  be 
found  in  the  before-mentioned  case  of 
Hodgeson  et  al.  v.  Bussey,  2  Atk.  89. 

I  am,  tKerefore,  of  opinion,  that  the  ap- 
pellee had  at  the  time  of  his  birth,  a  vested 
remainder  in  these  slaves:  That  it  is  not  in- 
cumbent on  him  to  shew  himself  to  have 
been  heir  of  the  body  of  Patty  at  the  time 
of  her  death ;  and,  that  consequently,  he  is 
entitled  to  recover. 

I  have  said  nothing  in  this  case  (as  be- 
ing unnecessary,  however  plain)  upon 
60  *  the  ultimate  remainder  ^to  Robert 
Walton.  There  is  one  view,  however, 
in  which  it  is  material  to  be  considered,  as 
fortifying  the  construction  I  have  given 
the  deed. 

The  deed  states  as  a  consideration,  the 
natural  love  and  affection,  he  bore  to  the 
persons  after-named  of  whom  Robert  Wal- 
ton was  one.  He  was  also  an  object  of  the 
donee *s  bounty.  In  a  case  of  doubtful  con- 
struction then,  that  sense  shall  be  preferred, 
which  will  reserve  to  him  some  interest. 
That  can  only  be,  by  construing  the  words 
to  be  words  of  purchase;  in  which  event,  if 
no  issue  had  been  born,  he  would  have  been 
entitled:  Whereas  by  construing  them  to 
be  words  of  limitation,  the  whole  interest 
would  vest  in  the  daughter,  and  he  would 
be  in  every  event  excluded. 

I  am  for  affirming  the  judgment  of  the 
District  Court. 

LYONS,  Judge.  Although  it  be  a  rule 
that  in  the  construction  of  writings,  the 
intention  of  the  parties  ought  to  prevail, 
yet  that  rule  does  not  extend  so  far  as  to 
overturn  the  established  interpretation 
which  has,  for  ages,  been  put  upon  certain 
expressions;  the  legal  efFect  of  which,  in 
particular  instruments,  has  been  con- 
stantly held  to  convey  the  absolute  prop- 
erty. In  the  present  case,  the  gift  is  to  the 
use  of  the  daughter  for  life,  and  after  her 
death,  to  the  heirs  of  her  body,  their  execu- 
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tors,  administrators  and  assigns;  and  in 
case  she  died  without  heir  of  her  body, 
remainder  over.  These  words  would  have 
given  an  estate  tail  to  the  daughter  in 
lands,  and  therefore  they  gave  the  absolute 
property  in  slaves.  2  Fonbl.  Treat.  E^. 
81;  2  Feame  on  Rem.  363.  I  say,  they 
would  have  created  an  estate  tail  in  lands, 
because  it  is  a  rule,  that  wherever  the  an- 
cestor takes  an  estate  for  life,  with  a  limi- 
tation in  the  same  instrument,  to  the  heir, 
the  heir  takes  by  descent,  and  not  by  pur- 
chase. [Shelley's  Case,]  1  Co.  104;  [King 
v.  Melling,]  2  Lev.  59;  Raym.  234;  2 
Black.   Com.    332;  and    this    whether 

61  *the  estate  conveyed  be  trust  or  legal 
estate.     Raym.    330;  2   Fonbl.  Treat. 

Eq.  395;  Ibid.  82,  SO;  1  Ventr.  373.  The 
reason  of  which,  is  very  well  explained  by 
Judge  Blackstone,  in  his  argument  in  the 
case  of  Perrin  v.  Blake;  where,  after  re- 
marking upon  the  objects  of  the  rule,  he 
proceeds  to  shew  that  it  is,  in  effect,  but 
the  common  limitation  of  an  estate  of  in- 
heritance. His  words  are,  **the  whole  of 
this  rule  amounts  to  no  more  than  what 
happens  every  day  in  the  creation  of  an  es- 
tate in  fee  or  in  tail,  by  a  gift  to  A.  and  to 
his  heirs  forever,  or  to  A.  and  to  the  heirs 
of  his  body  begotten.  The  first  words  (to 
A. )  create  an  estate  for  life.  The  latter  (to 
his  heirs  or  the  heirs  of  his  body)  create 
a  remainder  in  fee,  or  in  tail ;  which  the 
law  to  prevent  an  abeyance,  refers  to,  and 
vests  in  the  ancestor  himself;  who  is  thus 
tenant  for  life,  with  an  immediate  re- 
mainder in  fee  or  in  tail :  And  then  by  the 
conjunction  of  the  two  estates,  or  the 
merger  of  the  less  in  the  greater,  he  be- 
comes tenant  in  fee  or  tenant  in  tail  in 
possession."  Harg.  Law  Tracts,  500. 
This,  then,  being  the  clear  result  in  law  of 
such  limitations,  it  cannot  be  departed 
from  in  the  construction  of  a  deed,  wiiich 
does  not  admit  of  the  same  latitude  as 
wills.  [Wharton  et  al.  v.  Greshan  et  al.,]  2 
Wm.  Blacks.  Rep.  1084;  [Bagshaw  v. 
Spencer,]  1  Ves.  sen.  151;  [Doedem.  Cooper 
V.  Collis,]  4  T.  R.  299;  [Stratton  v.  Best,] 
2  Bro.  C.  C.  233;  [Knight  v.  Ellis,]  Ibid. 
578;  [Atwatcrs  v.  Birt,]  Cro.  Eliz.  856; 
[Rigden  v.  Villier,]  2  Ves.  sen.  257;  3  Atk. 
731,  S.  C. ;  Fearne  on  Rem.  298;  2  Fonbl. 
Treat.  Eq.  88.  In  all  which  cases  the  dis- 
tinction between  wills  and  deeds  will  be 
found  expressly  marked ;  and,  that  there  is 
an  indulgence,  contrary  to  the  rules  of 
limitation  in  conveyances  at  common  law, 
allowed  to  the  former,  which  does  not  take 
place  in  the  latter.  The  case  of  Higgen- 
botham  v.  Rucker,  2  Call  313,  is  not  like 
this;  because  that  was  decided  upon  the 
particular  expressions,  which  the  Court 
thought  tied  up  the  words,  die  without 
issue,  to  the  life-rime  of  the  daughter: 
But,  here  was  a  limitation  bestowing  the 
whole  interest,  without  any  thing  to  re- 
strain the  legal  operation  of  the  words. 

62  '^The  act  of  Assembly  passed  in  Feb. 
1727,    Old  Ed.    Laws,  81,  [c.  11.    {  3, 

4  Stat.  Larg.  223,]  makes  no  difference,  for 
the  words  **no  remainder  of  any  slave  or 
slaves  shall  or  may  be  limited  by  any  deed, 
or  the  last  will  and  testament  in  writing, 
of  any  person  whatsoever,  otherwise  than 
the  remainder  of  a  chattel  personal,  by  the 


rules  of  the  common  law,  can  -or  may  be 
limited,"  should  be  taken  accordingly  to 
the  subject  matter,  that  is  to  say,  they 
ought  not  to  be  carried  further  than  to 
mean,  that  when  the  limitation  is  by  deed, 
it  should  be  according  to  the  roles  of 
law,  with  respect  to  deeds;  and,  when  by 
will,  to  the  rules  of  law  with  respect  to 
wills.  I  consider  the  case,  therefore,  as 
standing  upon  the  general  rules  estab- 
lished by  law  for  the  interpretation  of  deeds : 
And,  taking  that  for  the  standard,  the  case 
in  effect,  is  no  more  than  a  gift  to  the 
daughter  for  life,  with  remainder,  after 
her  death,  to  the  heirs  of  her  body;  which, 
in  the  case  of  personal  property,  conveys 
the  whole  interest.  The  declaration  of  the 
use  does  not  affect  the  case ;  for,  such  a 
declaration,  even  in  a  will,  has  not  been 
allowed  to  control  the  legal  operation  of  the 
words.  Goodwyn  v.  Taylor,  2  Wash.  [74;] 
and  much  less  ought  it  in  a  deed :  Particu- 
larly in  the  present  case,  where  the  limita- 
tiou  of  the  use  is  so  connected  with  that  of 
the  property,  as  to  render  it  attendant  on, 
and  subject  to  precisely  the  same  limita- 
tions, and  measure  of  interest,  as  the  pirop- 
erty  itself  is. 

I  am,  therefore,  of  opinion,  that  the 
daughter  took  the  absolute  property;  and, 
that  the  judgment  of  the  District  Court 
ought  to  be  aflSrmed. 

PENDLETON,  President.  The  deed  of 
Thomas  Walton,  dated  March  27th,  1758, 
conveys  to  his  daughter  Patty  Mosby,  'wife 
of  E^dward,  the  use  of  two  negroes,  L#ucy 
and  Abram,  during  her  natural  life,  and 
then  proceeds  thus,  after  her  death,  I  give 
and  grant  the  slaves  and  their  in- 
63  crease  *to  the  heirs  of  her  body,  to 
the  use  and  behoof  of  such  heirs, 
their  executors,  administrators  or  assigns ; 
and  in  case  my  said  daughter  Patty  should 
die,  without  heir  of  her  body,  in  that  case 
I  give  and  grant  the  said  slaves  and  their 
increase  to  my  son  Robert,  his  executors, 
administrators  and  assigns.  The  daug'hter 
Patty  had  then  one  child.  Edward  Mosby, 
possessed  of  the  slaves,  died  intestate  in 
1769,  leaving  issue  by  his  wife  Patty,  who 
survived  him,  Hezekiah  the  plaintiff,  (w^ho 
was  the  eldest  son,  and  heir  at  law)  the 
wives  of  the  two  defendants  Walton  and 
Bradley,  and  two  other  children.  On  a  di- 
vision of  Mosby 's  estate,  Lucy  was  allotted 
to  Patty  for  her  dower,  under  a  decree  of 
Cumberland  County  Court,  and  was  held  by 
her,  as  her  part  of  the  estate  of  Edward, 
till  her  death  in  1794;  when  Lucy  with 
eight  children  were  divided  between  the 
above-mentioned  Ave  children  of  Patty ; 
the  slaves  in  dispute,  t>eing  the  parts  al- 
lotted to  the  wives  of  the  defendants  re- 
spectively. This  division  was  made 
without  the  consent  of  the  plaintiff,  but 
an  equal  share  was  allotted  him;  which  he 
took  possession  of,  and  has  kept  ever  since. 
The  judgment  in  the  District  Court  is  for 
the  plaintiff. 

If  Patty  took  an  estate  for  life,  and  the 
remainder  to  the  heirs  of  her  body,  be  a 
legal  one,  and  descriptive  of  all  her  chil- 
dren, then  the  law  is  for  the  defendants, 
and  the  judgment  is  to  be  reversed.  If, 
on  the  contrary,  the  limitation  to  the 
heirs  of   her    body  cannot   take  effect,  as  a 
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remainder,  but  enlarg^es  her  estate  for  life 
into  an  estate  tail,  then  the  property  vested 
in  her;  and  of  course  in  her  husband,  who 
had  possession:  Or,  if  the  remainder  be 
a  good  one,  but  was  descriptive  of  her 
eldest  son  as  heir  of  her  body,  in  either  case 
the  jadgfment  in  favour  of  the  plaintiff  is 
right. 
An  objection  was  made  by  the  counsel, 
that  where  executory   devises  of  per- 

64  sonals  had   been  ^extended   liberally 
in  Kn^^land,  it  was  in  consequence  of 

the  latitude  allowed  in  the  construction  of 
wills,  to  favour  the  intention  of  testators, 
whicH  latitude  was  not  permitted  in  con- 
struing deeds;  and  he  seemed  to  doubt, 
whether  an  executory  interest  in  personals, 
could  be  created  by  deed,  in  England.  I 
am  inclined  to  think,  that  if  any  instance 
of  such  deeds  occur  there,  they  are  rare, 
except  in  the  case  of  marriage,  or  other 
family  settlements;  of  which  the  books 
abound  with  instances,  and  we  are  told, 
without  contradiction,  that  limitations  of 
chattel  interest  in  such  settlements  and 
executory  devises,  stand  on  the  same  ground 
in  construction.  In  this  country,  deeds  for 
slaves  are  common ;  and  for  this  reason,  I 
presume,  that  the  Legislature,  in  the  act 
of  1727,  have  placed  deeds  and  wills  upon 
the  same  fdotin^^  in  respect  to  the  limita* 
tions  now  under  consideration ;  referring  to 
the  standard  of  the  English  adjudications, 
in  respect  to  executory  devises  and  limita- 
tions in  deeds  of  trust.  It  is  to  be  la- 
mented, that  the  adjudications  were  not 
less  fluctuating  than  they  appear  to  have 
been,  and  that  the  liberal  progress  to 
favour  mens'  intentions,  which  had  taken 
place  from  Matthew  Manning's  Case,  [8 
Co.  187,]  till  lately,  should  seem  to  be  ar- 
rested by  some  late  decisions,  and  an  at- 
tempt made  to  carry  us  back  to  the  old  rigid 
law  upon  the  subject.  However,  I  do  not 
think  this  Court  bound  to  follow  them  in 
their  instability,  and  by  that  means  to  keep 
afloat  the  principles  upon  which  this  great 
branch  of  our  property  depends.  Although 
the  pride  of  perpetuating  families  by  en- 
tails, is  justly  reprobated  by  our  new  order 
of  things,  and  never  could,  with  propriety, 
be  gratified  in  the  disposition  of  chat- 
tels; jet,  to  restrain  parents  from  guarding 
against  the  experienced  improvidence  of  a 
child,  while  he  is  making  provision  for  its 
immediate  subsistence,  by  restraining  his 
power  of  squandering  the  property,  and  se- 
curing that  property  to  pass  to  the  descend- 
ants of  that  child,  would  be  an  extreme, 
inconvenient    to    individuals    and  to 

65  society,    by  ^damping    the   spirit   of 
industry.     A   medium  between  these 

two  extremes,  is  produced  by  the  doctrine 
of  executory  devises  and  limitations  in 
deeds  of  the  same  sort ;  the  principles  of 
which,  permitting  them  when  they  are  to 
take  effect  at  the  end  of  a  life  or  lives  in 
being,  or  a  short  time  after,  and  disappoint- 
ing all  attempts  to  perpetuate  personals 
in  the  family,  equally  avoids  both  those 
extremes.  That  a  limitation  in  the  case 
of  chattels,  creating  an  estate  tail,  is  void, 
baa  never  been  doubted  ;  but  the  doctrine 
that  there  is  a  distinction  between  words, 
which  create  an  express  entail,  and  such  as 
create  an  estate  tail  in  lands  by  implication 


and  construction  to  favor  the  intention  to 
provide  for  the  issue,  and  that  the  latter 
ought  not  to  be  applied  to  the  case  of  per- 
sonals to  destroy  that  intention,  is  founded 
upon  sound  reasoning;  which,  in  my  opin- 
ion, never  has  been,  nor  can  be  refuted. 
In  the  case  Lampley  v.  Brown,  3  Atk.  396, 
there  was  a  limitation  of  a  term  to  A.  and 
to  her  issue,  which  Ivord  Hardwicke  said, 
would  vest  the  whole  term  in  A.  if  the  de- 
vise had  rested  there;  but  the  addition  of 
the  subsequent  words,  and  if  A.  die  and 
leave  no  issue,  related  to  any  child  living 
at  A.'s  death,  and  shewed  that  such  was  to 
take  after  A. 'a  death;  and,  consequently, 
that  the  word  issue,  there,  was  to  be  con- 
sidered as  a  word  of  purchase.  In  Fearne 
on  Rem.  384,  it  is  said,  a  devise  of  a  term 
to  A.  for  life,  and  afterwards  to  his  issue, 
does  not  enlarge  the  estate  to  A.  but  after 
his  death  the  whole  vests  in  the  issue. 
Fearne  on  Rem.  293,  (after  having  consid* 
ered  the  several  cases  in  which  the  rule  of 
Lord  Coke,  in  Shelley's  Case,  had  been  ad- 
hered to  or  departed  from,  which  cases  and 
their  principles  he  states  to  be  of  amphib- 
ious tendency,  and  to  comprise  the  produc- 
tion of  a  question,  the  solution  of  which 
may,  by  professional  gentlemen,  be  truly 
termed  the  **Hic  labor,"  the  *'Hoc  Opus," 
and  to  attempt  it  with  precision  is  vain, 
until  we  can  reduce  all  possible  expressions 
or  indications  of  intention,  to  certain 
classes  or  degrees  of  relative  force, 
66  affording  a  standard  *scale,  by  which 
we  might  ascertain  what  degrees 
of  express  or  implicative  indications  of 
intention,  were  above,  and  what  were 
below  the  controlling  index  of  Lord  Coke's 
rule,)  refers  to  Judge  Blackstone's  cele- 
brated argument,  in  the  case  of  Perrin  v. 
Blake,  as  the  best  guide  in  the  solution  of 
such  questions.  That  Judge  states  four 
cases,  in  which  the  rule  does  not  apply, 
but  heirs  of  the  body  are  to  be  taken  as 
words  of  purchase.  1st.  Where  no  estate  is 
given  to  the  ancestor.  2d.  Where  no  es- 
tate of  inheritance  is  given  to  the  heir.  3d. 
Where  other  explanatory  words  are  sub- 
joined to  the  former.  4th.  Where  a  new 
inheritance  is  engrafted  on  the  heirs  of  the 
body;  which  is  the  present  case.  Fearne 
on  Rem.  299,  gives  the  reason  of  this  con- 
trol of  the  rule  in  a  clear  and  sensible 
manner.  If  heirs  of  the  body  be  words  of 
limitation,  changing  the  ancestor's  estate 
for  life  into  a  fee  tail,  the  estate  must  con- 
tinue to  pass  in  succession  in  tail,  through 
all  future  descendants;  which  is  inconsist- 
ent with  the  new  engrafted  inheritance  in 
fee  simple,  that  reduces  the  words  heir  to 
designation  of  the  person  to  take  at  the 
death  of  the  tenant  for  life,  and  makes  the 
person,  answering  the  description,  the  root 
of  a  new  inheritance,  the  stock  of  a  new 
descent.  There  is  no  difference  between 
heir  in  the  single  number,  and  heirs ;  since 
one  and  the  same  person  takes  in  both  in- 
stances, in  the  case  of  lands  in  England, 
the  reason  of  which  will  be  stated  hereafter. 
Upon  these  principles,  I  proceed  to  exam- 
ine the  deed  under  consideration.  It  gives 
the  use,  not  the  property,  of  the  negroes 
to  the  daughter  for  life,  and  after  (or  at) 
her  death,  gives  that  property  to  the  heirs 
of  her  body,  their  executors,  administrators 
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or  assig^ns.  The  remainder  to  his  son 
Robert,  in  case  the  daughter  should  die 
without  heir  of  her  body,  seems  unimpor- 
tant, since  the  event  did  not  happen,  and 
it  does  not  tend  to  alter  the  estates  of  the 
mother  or  her  children ;  but  may  consist 
with    both.      There   appears    on    the 

67  *face  of  this  deed  no  attempt  at  a 
perpetuity;  since,  upon  the. determi- 
nation of  the  estate  for  life,  the  property 
was  to  vest,  either  in  the  children,  if  there 
were  any,  or  if  none,  in  Robert.  But,  if 
in  the  old  cases,  where  the  thing  itself  was 
devised  for  life  with  remainder  over,  it 
was  construed  to  be  a  devise  of  the  prop- 
erty to  the  remainder  man,  and  that  the 
tenant  for  life  should  have  the  use  in  the 
mean  time;  and  if  Lord  Hardwicke,  in 
the  case  of  Hodgeson  et  al.  v.  Bussey,  2 
Atk.  89,  where  a  term  was  settled  in  trust 
for  one  for  life,  and,  after  her  decease,  in 
trust  for  the  heirs  of  her  body,  their  exec- 
utors, administrators  and  assigns,  held 
that  the  limitation  to  the  heirs  of  their 
body,  were  words  of  purchase,  and  that  the 
addition  of  the  words  executors,  adminis- 
trators and  assigns,  was  strong  evidence  of 
the  intent  to  give  only  an  usufructuary 
interest  for  life,  and  to  vest  the  property  in 
the  heirs  of  the  body,  surely  this  case  is 
much  stronger,  where  the  use  is  expressly 
given  for  life,  and  the  property  first  given 
to  the  heirs  of  the  body,  who  are  to  be  con- 
sidered as  the  first  takers,  in  whom  the 
property  is  to  vest  absolutely,  without  any 
danger  of  a  perpetuity.  I  have,  therefore, 
no  doubt,  but  that  the  remainder  was  a 
good  one;  and  it  only  remains  to  consider 
Who  is  to  take  by  purchase  under  it, 
whether  the  eldest  son,  as  heir  of  the  body? 
or  all  the  children  equally?  It  seems  to  me 
that,  if  this  limitation  were  of  land,  the 
words  ** heirs  of  the  body,"  taken  as  words 
of  purchase,  would  carry  the  estate  to  the 
heir  or  eldest  son ;  but  being  of  personals, 
in  which  the  children  were  equally  to  share, 
(and  I  consider  the  words  heirs  of  the  body, 
to  mean  children;)  I  am  of  opinion  that 
they  were  all  entitled  to  equal  shares.  In 
this,  I  am  also  influenced  by  another  con- 
sideration, which  would  give  the  words 
the  same  effect  in  the  case  of  lands.  Heirs 
of  the  body,  when  taken  as  words  of  limi- 
tation, are  collective,  comprehending  all 
future  successions  of  heirs;  and,  therefore, 

heirs,     in   the   plural,   refers  to   that 

68  succession,  and  *does  not  require  more 
than    one   to  take   at  the  same  time: 

But  why,  when  the  heirs  of  the  body  are  to 
take  by  purchase,  as  designated,  it  should 
be  confined  to  one  child,  when  there  are 
many,  can  only,  be  accounted  for  from  the 
influence  of  feudal  principles,  favorable  to 
the  rights  of  primogeniture,  and  the  inter- 
est of  the  Barons  to  keep  estates,  as  much 
as  might  be,  in  one  hand.  With  the  latter 
we  happily  have  no  concern :  and  since  our 
system  has  abolished  the  preference  of 
primogeniture,  and  called  to  succession  all 
relations  in  the  first  and  equal  degree,  our 
Courts  ought,  in  construction,  to  apply  all 
the  rules  favorable  to  heirs  in  England,  to 
the  heirs  as  here  described ;  and  not  to  one, 
in  exclusion  of  the  rest.  This  will  be  the 
rule  in  cases  happening  since  the  Revolu- 
tion, and  why  not    in  those  happening  be- 


fore, and  decided  on  now?  when  it  is  to 
give  words  their  natural  meaning,  as  they 
are  commonly  understood,  and  not  a  tech- 
nical sense,  of  which  people  at  large  never 
heard.  In  Higgenbotham  v.  Rncker,  2  Call 
313,  the  jury  say,  the  donor,  by  heirs  of  the 
body,  meant  children  ;  they  were  plain  men, 
interpreting  the  words  of  a  plain  man,  in 
his  donation,  in  the  sense  in  which  they  are 
understood  by  all  such  men.  To  conclude: 
I  read  this  deed  as  I  have  no  doubt  it  was 
intended,  *'I  give  to  my  daughter  the  use 
of  the  negroes  during  her  life,  and  at  her 
death,  I  give  the  property  in  them  to  her 
children ;  and  in  case  my  said  daughter 
should  die  without  a  child,  (without  heir  of 
her  body  in  the  singular  number,)  I  give 
the  slaves  to  my  son  Robert,  as  his  prop- 
erty." So,  that  in  all  events  the  prop- 
erty was  to  vest,  at  the  death  of  the  wife, 
either  in  her  children,  if  she  left  any,  or  if 
she  left  no  child,  then  in  the  son  Robert: 
This  contingency,  therefore,  was  not  too 
remote  to  admit  of  the  limitation  which 
gives  a  title  to  children,  and  the  judgment 
to  the  contrary  ought  to  be  reversed. 

In  Dunn  v.  Bray,  1  Call  338,  in 
69  this  Court,  the  words  of  *the  will 
were:  **I  give  and  bequeath  to  my 
son  Winter  Bray,  two  negroes,  named,  to 
him  and  his  heirs  forever,  but  in  case  my 
son  Winter  should  die  and  leave  no  issue, 
then  I  give  the  said  negroes  to  my  son 
Charles  and  his  heirs  forever."  Winter 
died  without  issue,  and  the  limitation  to 
Charles  was  adjudged  good,  as  an  executory 
devise;  the  words  *'and  leaving  no  issue," 
confining  the  limitation  to  the  time  of  his 
death.  The  case  of  Higgenbotham  v. 
Rucker,was  a  parol  gift  of  slaves  stated  by 
the  jury  to  have  been  a  gift  of  slaves 
by  the  plaintifiF  to  his  daughter,  the  wife  of 
the  defendant,  to  her  and  the  heirs  of  her 
body,  and  in  case  she  died  without  issue, 
(that  is,  children,  the  jury  say,)  of  her 
body,  then  the  neg^es  to  return  to  the 
plaintiff.  The  wife  died  in  less  than  a 
year,  without  issue;  and  this  remainder 
was  adjudged  a  good  one;  because,  the 
limitation  to  the  father,  confined  the  dying 
without  issue  to  happen  in  his  life,  and, 
therefore,  was  good  within  the  rule.  This 
case  tends  to  confirm  not  only  that  rule, 
but  to  obviate  the  distinction  between  a 
deed  and  will.  I  think,  therefore,  that  the 
judgment  should  be  reversed,  but  as  two 
Judges  are  for  afifirming  it,  that  must  be 
the  judgment  of  the  Court. 
Judgment  affirmed. 


9 

Croughton  v.  Duval. 

[Thursday,  October  29, 1801.] 
Sarety— Exoneration— Requestlnif  Creditor  to5ue.*— A 

surety  to  a  bond  prior  to  the  act  of  1704,  Is  not 
absolved  from  the  obligation  by  requesting  the 
obligee  to  sue,  and  his  failure  to  do  so. 

Duval  filed  a  bill  in  the  High  Court  of 
Chancery,  stating,  that  he  had  become 
surety    for    Campbell,    in   some    bonds  to 

•Sureties— Riirht  to  Demand  Salts.— The  principal 
case  is  cited  in  Sale  v.  Dlshman,  8  Leigh  564.  for  tbe 
proposition  that  sureties  have  no  right  to  demand 
of  the  creditor,  that  he  shalisue  the  principal.  See 
the  principal  case  cited  in  Watson  v.  Wigglnton.  28 
W.  va.  675:  Norrls  v.  Crummey,  2  Rand.  SS7.  See 
QiUilan  T.  Ludington,  6  W.  Va.    128;  Harrison  t. 
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Crottghtoxi.  That  the  plaintiff  had  requested 
the  defendant  to  sue  Campbell, 
70  *bnt  never  could  prevail  upon  him  to 
do  so.  That  after  Campbell's  death, 
the  plaintiff  solicited  the  defendant  to  take 
administration  on  his  estate,  and  offered  to 
be  his  security ;  but  this  also  was  declined. 
The  bill,  therefore,  prays  that  the  bonds 
may  be  delivered  up.  The  answer  denies 
any  peremptory  request  to  sue:  but  two 
witnesses  prove  the  request ;  and  one  speaks 
of  the  probable  ability  of  Campbell  to  have 
paid  about  that  time.  The  Court  of  Chan- 
cery gpranted  a  perpetual  injunction  to  any 
further  proceedings  on  the  said  bonds ;  and 
Croughton  appealed  to  this  Court. 

Warden,  for  the  appellant. 

It  is  not  proved  that  Campbell  was  in- 
solvent: Nor  is  it  even  fully  established, 
that  Duval  requested  Croughton  to  bring 
suit.  But,  if  both  had  been  shewn  in  the 
clearest  manner,  that  would  not  have  al- 
tered the  case.  The  Chancellor's  principle 
is  too  broad ;  for,  it  is  not  true  that  one  man 
is  bound  to  do  for  another,  what  the  latter 
requests,  although  it  might  not  prejudice 
the  former.  Duval  might  have  paid  the 
debt  and  taken  an  assignment  of  the  bond, 
which  would  have  enabled  him  to  sue 
Campbell,  or  he  might  have  brought  a  bill 
in  Chancery,  in  the  nature  of  a  quia  timet, 
and  prayed  that  Campbell  might  be  decreed 
to  pay  the  debt,  and  save  him  harmless. 
[Bracken  v.  Bentley,]  .  1  Ch.  Rep.  110; 
[Ayloff  V.  Fanshaw,]  1  Ch.  Cas.  300; 
[Hayes  v.  Hayes,  Ibid.  J  223 ;  [Renelaugh  v. 
Hayes,]  1  Vern.  190;  Fowl.  Exch.  38,  39; 
Fonbl.  Treat.  £q.  43.  But,  having  neg- 
lected them  all,  he  has  no  equity  against 
the  creditor.  Croughton  was  not  bound  to 
administer;  he  was  not  next  of  kin ;  and,  if 
there  was  any  advantage  to  have  been  de- 
rived from  it,  Duval  might  have  taken  the 
administration  himself.  The  act  of  1794, 
[R.  C.  c.  174,  i  2,  ed.  1803 ;  c.  116,  \  6,  ed. 
1819,]  has  no  influence  on  the  question; 
because  it  relates  to  future  bonds  only. 

Nicholas,  Wickham,  Call  and  Randolph, 
contra. 

The  refusal  of  Croughton   to   bring  suit, 

Price,  25  Oratt  663;  Hopkirk  v.  McConico,  12  Fed. 
Cas.  508. 

Same— Rlffbt  to  Retract— In  Polincr  v.  Maddox.  41 
W.  Va.  78a,  34  S.  £.  Rep.  1001.  the  court  said:  "The 
allegation  tliat  notice  was  fflven  to  Polincr  that  the 
sureties  would  be  no  loncrer  bound  is  not  a  bar,  as. 
where  a  surety  slffns,  be  cannot  retract  at  his 
pleasure.  CrouQhZon  v.  J>uval,  8  Vail  78;  5  Rob.  Prac. 
781;  Brandt.  Snr.  $242." 

5sae-Exoiieratloo— Withdrawing  Bxecntfon   from 

Slierlff.— In  Chichester  v.  Mason.  7  Leigh  202,  the 
court  said:  "I  have  carefully  examined  every  case 
tbat  has  ever  been  decided  by  this  court,  havinff,  as 
I  supposed,  any  reference  to  the  exoneration  of 
sureties,  from  Croughton  v.  Duval,  to  M*Kenny*s 
Ex'ors  v.  Waller:  and  I  think  I  shall  not  be  found  to 
be  mistaken,  when  I  say.  that  there  will  not  be 
found  in  any  one  of  them,  any  allusion  to  the  ques- 
tion, whether  the  release  or  withdrawing  of  an 
execution  put  into  the  hands  of  the  sheriff,  is  or  is 
not  a  discharge  of  the  surety.  Croughton  v.  Duval,  3 
f'aU  60;  Ward  v.  Johnson.  6  Munf.  6:  Hill  v.  Bull. 
Gilm.  149:  Bennett  ▼.  Manle,  Gilm.  828:  Norris  y. 
Crummey,  2  Rand.  328,  and  Hunter's  Adm'r  v.  Jett,  4 
Rand.  104." 

5uw— Creditors— Bqaity.— Though  sureties  are 
favored  in  equity,  fair  creditors  are  favorities  also, 
and  will  not  be  deprived  of  their  legal  rights  with- 
out some  fraud  or  neglect.  Croughton  v.  Dural,  3  Call 
74,  opinion  of  Pxndlkton,  P.  See  the  principal  case 
cited  lo  this  connection  in  Flndley  v.  Findley,  42  W. 
Va.  382, 28  S.  £.  Rep.  486:  Dickinson  v.  Sizer,  4  Rand. 
115;  Gilliam  v.  Allen.  1  Rand.  414. 


released  Duval  from  his  obligation,  as  pay- 
ment of   the  debt   might   then    have 

71  been    enforced.     *The     answer    does 
not  deny  the  request   to  sue,    and  the 

depositions  prove  it.  The  indulgence  un- 
der these  circumstances  was  unreasonable ; 
and  changed  the  nature  of  the  contract. 
Nisbet  V.  Smith  et  al.,  2  Bro.  C.  C.  579; 
Rees  V.  Berrington,  2  Ves.  jun.  540;  Crompt. 
Chy.  44.  Civilians  make  a  distinction  be- 
tween perfect  and  imperfect  obligations; 
the  first  is,  where  a  man  is  not  bound  from 
any  circumstance  to  do  a  benefit  to  an- 
other, such  as  to  lend  him  money  or  other 
aid ;  but  the  second  is,  where  he  is  bound, 
from  prior  consideration,  to  perform  some 
act  in  order  to  save  the  other  from  injury, 
or  to  retribute  him  for  something  had,  or 
some  wrong  sustained.  In  the  present  case, 
the  obligation  to  sue  was  of  the  perfect 
kind ;  because  the  circumstances  and  rela- 
tion of  the  parties  required,  that  indulgence 
should  not  be  given  by  one,  to  the  injury  of 
the  other.  But,  for  another  reason,  the 
request  was  proper;  because  it  prevented 
circuity  of  action;  and  if  Duval  could  have 
brought  a  bill  of  quia  timet,  there  is  the 
same  reason  for  relief  upon  the  request ; 
because,  there  is  no  magic  in  the  bill,  to 
render  that  right  upon  the  suit,  which  would 
not  have  been  right  without  it.  If  the  act 
of  Assembly  proves  nothing  for  us,  it  has 
nothing  against  us;  because  it  only  enacts 
what  was  equity  before. 

Warden,  in  reply. 

The  cases  cited  on  the  other  side  have 
no  influence  on  the  cause.  That  of  Nisbet 
V.  Smith,  2  Bro.  C.  C.  579,  was  the  case  of 
an  additional  security  taken  by  the  cred- 
itor; and  he  had  thereby  contracted  for  a 
future  dav  of  payment,  which  put  it  out  of 
his  power  tO'  enforce  satisfaction  of  the 
debt  in  the  mean  time.  The  same  obser- 
vation applies  to  that  of  Rees  v.  Berring- 
ton, 2  Ves.  jun.  540,  and  to  the  case  from 
Crompt.  Therefore,  no  principle  is  to  be 
drawn  from  those  cases,  which  will  affect 
the  decision  to  be  given  in  this.  A  mere 
delay  to  bring  suit,  clearly  does  not  exoner- 
ate     the     security;     for,      generally 

72  speaking,    *a    recovery   ran    be    had 
against  the   surety  at  any  time  when 

it  can  be  obtained  against  the  principal ; 
and  no  case  is  shewn  where  a  mere  request 
to  sue  has  been  held  to  alter  the  law  in  this 
respect.  Duval  has  no  just  cause  of  com- 
plaint; because  he  might  have  paid  the 
debt  and  pursued  Campbell. 

PENDLKTON,  President,    delivered  the 
resolution  of  the  Court,  as  follows : 

This  is  an  appeal  from  the  decree  of  the 
Court  of  Chancery,  where  Mr.  Duval  ex- 
hibited his  bill,  stating  that,  on  the  23d  of 
April,  1793,  he,  as  security  for  Mr.  Alex- 
ander Campbell,  entered  into  three  bonds 
to  Mr.  Croughton,  for  1131.  4s.  4d.  each  ; 
one  payable  in  October,  1793,  another  in 
January,  1794,  and  the  third  in  April,  1794, 
all  bearing  interest  from  October,  1790. 
That,  Mr.  Campbell's  circumstances  being 
in  a  declining  state,  Duval,  in  October, 
1794,  when  all  the  bonds  had  become  due, 
applied  to  Croughton,  who  well  knew  Camp- 
bell's circumstances,  and  requested  him  to 
bring  suits  on  the  bonds,  which  he  declined 
doing,    till  after  Mr.  Campbell's  death,  in- 
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solvent,  in  1796 ;  his  inducement  for  which 
forbearance,     was    Campbell's     being   his 
counsel  in  an    important   suit  then  depend- 
ing,   and   his  expectation     that   Campbell 
would  be  able  to  pay  him  from  the  fruits  of 
a  suit,  then  depending  in  this  Court.     That, 
after   Campbell's   death,    Duval   again  ap- 
plied to  Croughton  to  administer  on  his  es- 
tate, by  which  the  debts    might   have  been 
secured ;  but  he  refused  to  do  so,  and  Duval 
not  being  a  creditor,  could  not  obtain  such 
administration.     That,  in  1796,  he  received 
a  letter,    from    the   appellant    Southcomb, 
intimating  his  claim    to   the  bonds ;  which 
he  answered,  assigning  reasons  against  his 
liability.     Croughton   and    Southcomb    are 
made  defendants,    and  re<luired    to   answer 
the  bill ;  and  the  prayer   is,  that  the  bonds 
may    be   cancelled   so    far   as  respects  the 
plain  tiff,  or  that  other  relief  may  be  afforded. 
The    proofs  fix  the  request   to  sue    in  1794, 
but  go   no   further.     It   is  not   proved  that 
any  new    arrangements   are   made  between 
the  creditor  and  the   principal,    to  obtain  a 
forbearance  of  the  suit ;  for,   although  it  is 
stated    that    Campbell     expected    to 
73        *pay  from  the  effect  of  a  suit  depend- 
ing, it  does  not  appear  that  Croughton 
had  bound  himself  to  wait  till  the  event  of 
that  suit.     It  is,  therefore,  a  naked  case  for 
the  question,  whether  a   creditor,  by  delay- 
ing to  commence    suit,    when  requested  by 
a  surety,    without  any   thing   done   on  his 
part,  which  may  amount   to  a  new  contract 
with    the  principal,  shall   lose  his   remedy 
against  the  surety?    The  question   is  new, 
and,  indeed,  important;  as  there  may,  per- 
haps,   be  hundreds   of   bonds,  dated   prior 
to  the  act  of  [Dec]  1794,  [—Mar.  1795,  R.  C. 
c.  116,  i  6,  ed.  1819,]  existing  in  the  State, 
and  probably  not  one  of  them  in  which  the 
creditor  has  not  forborne   to  s^ie  for  a  con- 
siderable time  beyond  the  day  of  payment ; 
which,  it  is   urged,    will   amount   to  a  dis- 
charge of  the  surety.     It  would,  indeed,  be 
much  more  important,  if  that  act  of  1794  had 
not    settled  the  question  from    that  period. 
The   act  does   not  take   away  any    remedy 
which    the  surety   was   entitled   to  before; 
and  we  come  to  consider  what  that  remedy 
was?    It  is  clear,  that  the   plaintiff  might 
have  paid  the  money,  and  proceeded  to  a 
suit  himself,  or    if  that   was  inconvenient, 
he  might    have    brought    his   bill   of  quia 
timet,  to    have   compelled    the  principal  to 
pay,  and  the  creditor  to  receive  the  money; 
but,  that    the  creditor  should  lose  his  debt, 
because  he  was  merely  passive,  in  forbear- 
ing a  suit  which    the   surety  requested  him 
to  bring,  without  any  thing  active  between 
him  and    the    principal,    tending  to  shew  a 
new  contract  for  forbearance,  is  not,  and  the 
Court  believe   cannot  be,  proved  by  any  of 
the    cases    produced,    or    existing.     In   the 
case     quoted,     from     2     Bro.    C.    C.    579, 
the  creditor  commenced  suit,    and  upon  the 
principal   giving   a  note   to   confess   judg- 
ment,   agreed   to  stay    execution  for   three 
years ;  which  the  Chancellor  considered  as  a 
new    contract,    and    compromise    with    the 
principal,     without     the     consent    of    the 
surety,    and    which    deprived    him    of    his 
remedy  by  the  bill  of  quia  timet ;  and,  there- 
fore, that  the    surety   was  discharged.     In 
the  case    in    2    Ves.    jun.    540,  the  creditor 
took-  from  the    principal   several  notes  and 


drafts,  which  were  returned,  and  new  ones 
given,  from  time  to  time,    which  amounted 

to  a  new  contract,  and  all  this    with- 
74        out.  consulting   the  surety,  who  *had 

this  further  equity  in  that  case;  that 
while  those  notes  were  transacting,  consid- 
ering   himself   as  discharged,    he  had  paid 
over  to  the  principal,  more  money  than  the 
amount  of  the  debt,  which  had  come  to  the 
surety's  hands,  and  the  Chancellor  adjudged 
that  that  surety  was  discharged.     The  cir- 
cumstances, discussed  in  those  cases,  so  far 
from  proving  that  the  surety  is  discharged 
by  a    bare    request    to   sue,    not   complied 
with,  tend    to  establish    the   contrary,  that 
such  request  and  a  bare  forbearance  to  sue, 
does    not  amount  to  a  discharge.     Sureties 
are  so  far  favored  in  equity,  that  the  Court 
will  never  extend  relief  against  them,    fur- 
ther than,  by  their  contract,  they  are  bound 
at    law ;  but    fair  creditors  are  also  favor- 
ites in  that  Court,  and  will  not  be  deprived 
of  their  legal  rights,    without   some  fraud, 
or  neglect    in  doing  what  they  were  bound 
to  do.     It  was  certainly  unkind  in  Crough- 
ton, not  to  sue  when    he   was  requested  by 
the  surety,    which    was  so   far  a  breach  of 
his  moral  duty,  but  it  was   truly  said,    that 
this  duty    was   such    as    the   Civilians  de- 
scribed as  an  imperfect  obligation,  the  per- 
formance of  which  was  merely    voluntary, 
and  .could    not  be  enforced   by  a   Court   of 
Justice;    many    instances   of    which    were 
mentioned,    and    many  more    might    have 
been  added.     The    parties    here   had    plain 
remedies :  the   creditor   to  sue,  if  he  chose 
it ;  and,  as  he  did  not,  Mr.   Duval's  remedy 
is  before  pointed  out;  which  he,  neglecting 
to  pursue,  was,  at  least,    as  much   in  fault' 
as  the  creditor;  and  where  equity  is  equal, 
the  law  must  prevail.    The  decree  is,  there- 
fore,   to    be   reversed,    with    costs,  by  the 
unanimous   opinion   of  the  Court;  and,    in 
consequence  of  Mr.    Duval's  consent,   en- 
tered in  the    record,    he    is  decreed    to  pay 
the  several    sums   according  to    the  bonds. 
The  costs  in  that  Court  to  be  equally  borne 
by  the  parties,  as  it  seems  to  have  been  by 
consent,  to  settle  a  new  point. 
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^Fleming  v.  Boiling. 

[Monday.  October  26th.  1801.] 


Lands  Specifically  Devljed— Devise  of  Reeldue—eBbto- 
rnents.*— By  a  devise  of  the  residue,  the  emble- 
ments gTowlnsr  on  lands  specifically  devised  to 
another,  will  pass. 

Wills- Appointment  of  Executor— Effect— Case  at  Omr. 
—The  testator  devises  that  his  BookshaU  be  iri^en 
up  to  A.  and  that  he  shall  receive  all  the  debts 
due,  and  pay  all  the  testator  owes:  this  is  an  ap- 
pointment of  A.  to  perform  the  office  of  executor, 
but  does  not  entitle  him  to  the  surplus  of  the 
debts  due  the  testator  nor  does  it  discharffe  him 
from  a  debt,  which  he  himself  owed. 

Edward  Boiling,  by  his  last  will,  after 
disposing  of  sundry  lands  and  slaves 
among  his  four  brothers,  Robert,  Thomas, 
John  and  Archibald,  and  after  giving  sev- 
eral other  legacies,  among  which  was  one 
of  1001.  to  his  sister  Tazewell,  devised  as 
follows:  *^It  is  my  will  and  desire  that  my 

^Devise  of  Residue  of  Estate— EmMements— To  Whom 

Pass.— Under  a  devise  of  the  residue  of  the  testator's 
estate  the  emblements  firrowiuff  on  lands  specifi- 
cally devised,  will  pass.  For  this  proposition  the 
principal  case  is  cited  and  approved  in  Dykes  v. 
Woodhouse.  3  Rand.  812.  See  also,  Shelton  v.  Shel- 
ton,  1  Wash.  53. 
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Book  be  given  np  to  my  brother  Robert 
Bolliag,  and  that  he  receive  all  the  debts  due 
to  me,  and  pay  all  that  I  owe.  The  rest  of 
my  estate,  negroes,  horses,  clothes  and 
every  other  part  of  my  estate,  not  already 
given,  I  give  to  my  brother  Archibald  fgr 
him  and  his  heirs  forever.**  The  testator 
died  in  Angust  1770;  after  whose  death,  the 
said  Robert  Boiling,  claiming  the  executor- 
ship under  the  above  recited  clause  relative 
to  the  book,  made  probat  of  the  will,  and 
acted  as  executor  until  his  death.  The  said 
Robert  Boiling  died  in  1775,  leaving  Flem- 
ing as  his  executor ;  against  whom  the  said 
Archibald  Boiling,  brought  this  suit,  for 
an  account  of  the  testator's  residuary 
estate. 

The  answer  insists,  that,  by  the  devise 
relative  to  the  book,  the  testator  intended 
a  gift  to  Robert  of  all  his  outstanding 
debts;  and  hopes  the  defendant  will  be  al- 
lowed to  prove  it.  That  Robert  was  enti- 
tled to  a  debt  due  from  himself  to  the 
testator;  and  also  to  the  emblements  grow- 
ing, at  the  testator's  death,  on  the  planta- 
tion devised  to  the  said  Robert. 

The  Court  of  Chancery,  being  of  opinion, 
that  the  devise  of  the  Book,  was  not  in- 
tended as  a  beneficial  bequest  of  the  out- 
standing debts  to  Robert;  that  his  own 
debt  was  not  extinguished,  as  the  residuary 
claim  manifested  a  different  intention ;  that 
he  was  not  entitled  to  the  emblements 
growing  on  the  lands  devised  him,  which 
the  act  of  Assembly  [ch.  104,  {  53,  R.  C. 
ed.  1819,]  had  rendered  assets ;  and  that  the 
surplus  of  all  these  subjects,  after  paying 
the  testator's  debts  and  legacies,  belonged 
to  the  plainti£F,  decreed  an  account  of 
76  the  debts  and  '^emblements.  From 
which  decree,  Fleming  appealed  to 
this  Court. 

Warden,  for  the  appellant. 

The  decree  of  the  Court  of  Chancery  is 
erroneous.  For,  the  emblements,  standing 
on  the  land  at  the  testator's  death,  be- 
longed to  Robert.  This  was  clearly  the 
rale  at  common  law ;  and  the  act  of  Assem- 
bly makes  them  assets  for  payment  of  debts 
only.  For,  the  true  meaning  of  the  word 
assets  is,  a  fund  for  payment  of  debts. 
Terms  de  la  Liev,  Tit.  Assets,  p.  63,  [Kin- 
aston  V.  Clark,]  2  Atk.  206;  [Anony.]  Cro. 
Eliz.  61;  [Knevett  v.  Pool,  et  al..  Ibid,] 
463.  It  is  like  the  case  of  an  estate  pur 
autre  vie,  which,  by  the  statute  29  Car.  2, 
is  made  assets;  and  yet  it  has  been  held, 
that  it  was  not  distributable  among  the 
next  of  kin.  [Oldham  v.  Pickering,]  2 
Salk.  464;  [Oldison  v.  Pickering,]  3  Salk. 
137. 

Upon  the  same  principle,  then,  as  the 
act  of  Assembly  in  our  case  merely  de- 
clares, that  the  crops  shall  be  assets,  they 
will  be  assets  only  for  payment  of  debts, 
and  will  not  be  liable  for  payment  of  leg- 
acies, or  subject  to  distribution. 

Robert  was  entitled  to  all  the  outstand- 
ing debts  by  virtue  of  the  devise  of  the 
Book,  &c.  for  he  was  chargeable  w«th  the 
debts,  which  might  be  more  or  less ;  and  he 
had  a  right  to  receive  all  that  the  Book 
would  command,  in  order  that  he  might 
be  enabled  to  do  it.  Of  course,  he  was  not 
accountable  to  Archibald  for  his  own  debt ; 
^or,  it  belonged  to  himself,   unless   it   was 


wanted  for  the  payment  of  the  testator's 
debts;  which  it  was  not;  and  therefore  he 
was  entitled  to  the  benefit  of  it. 

Wickham  and  Randolph,  contra. 

The  rule  of  the  common  law,  as  to  emble- 
ments, is  admitted ;  but  the  act  of  Assem- 
bly has  wholly  reversed  it,  and  declares 
that  they  shall  be  assets ;  that  is,  personal 
estate,  to  every  intent  and  purpose.  The 
case,  from  Salk.  of  the  estate  pur  autre  vie, 
does  not  apply ;  because,  in  that  case,  the 
nature  of  the  property  was  not  changed ; 
but  it  was  merely  declared  to  be  assets; 
and  its  qualities  of  realty,  remained  the 
same  as   before:     So  that   it  *was  not 

77  chattels.     But,  as  none  but  *chattels 
are    distributable,    it    was    properly 

decided,  that  the  next  of  kin  could  not 
claim  a  distribution  of  the  subject.  Robert 
was  created  an  executor  by  virtue  of  the 
devise  of  the  Book,  Ac.  and  therefore,  he 
became  a  trustee  of  the  surplus,  which  in- 
cluded his  own  debt,  for  the  residuary  leg- 
atee ;  because  making  him  executor  did  not 
release  the  debt — Brown  v.  Selwin,  Cas. 
Temp.  Talb.  240 ;  Carey  v.  Groodinge,  3  Bro. 
C.  C.  110;  Toller  [on  Ex.  and  Adm'rs,]  274, 
[350,  2nd  Am.  ed.J.  This  is  the  stronger, 
because  there  is  a  residuary  bequest  of 
everything,  which  destroys  the  presump- 
tion, that  the  testator  intended  the  executor 
should  be  discharged  from  his  own  debt. 
It  is  therefore  like  a  lapsed  legacy,  which 
sinks  into  the  residuum,  for  the  benefit  of 
the    residuary    devisee,  or  the  next  of  kin. 

Call,  in  reply. 

The  devise  to  Robert,  was  a  devise  of  the 
beneficial  interest  in  the  testator's  credits, 
subject  to  the  payment  of  his  debts. 
1.  Because  he  gives  him  his  Book;  which 
expressly  denotes  property.  For,  directing 
the  book  to  be  given  up  to  him,  was  sub- 
stantially directing  that  he  should  take  it 
to  his  own  use.  2.  Because  he  was  to  re- 
ceive and  pay  the  debts;  which  condition, 
as  the  debts  were  uncertain,  and  might 
exhaust  the  whole  proceeds,  is  evidence  of 
property.  For,  it  is  like  a  devise  of  lands, 
with  a  charge  to  pay  the  testator's  debts ; 
which  has  be<^n  constantly  held  to  carry  a 
fee.  But,  as  in  that  case  he  is  only  liable 
to  the  value  of  the  land,  so,  in  this,  he  is 
only  liable  to  the  amount  of  the  money 
collected  from  the  book.  For,  in  fact,  it 
is  no  more  in  equity,  than  charging  the 
subject,  and  not  the  person,  with  payment 
of  the  debts.  It  is  expressly  like  the  case 
of  an  executor  in  general,  who  takes  the 
estate  subject  to  the  payment  of  debts ;  but 
then  he  is  only  liable,  as  far  as  the  estate 
extends.  In  other  words,  the  testator,  as 
to  this,  has  only  declared  what  the  law 
would  have  implied ;  but  he  prevents  the 
ulterior  application  of  it  to  the  claims  of 
legatees  and  distributees. 

If  Robert  was  executor,  as  they  on  the 
other  side   will   have  it,  then  the  ap- 

78  pointment  of  him  to  be  executor  *was 
a  release  of  his  own  debt,  unless  it  be 

wanting  to  pay  the  demands  of  the  testator's 
creditors.  This  was  the  rule  of  the  com- 
mon law  expressly.  Swiiib.  298,  299.  At 
first  it  was  considered  as  inflexible,  and 
admitting  of  no  qualification  :  But  this  was 
a  mistake,  grounded  upon  technical  argu- 
ments,   which    were    soon     found     to    be 
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absurd ;  and  therefore  the  notion  has  been 
long  abandoned.  F^or,  it  was  very  early 
decided,  that  it  (S)uld  not  be  supported 
against  creditors.  Swinb.  ub.  sup.  But 
as  to  the  legacies,  the  rule  remained 
longer,  and  it  was  thought  that  the  excep- 
tion, even  in  favor  of  creditors,  depended 
upon  the  liberality  of  Courts  of  Equity, 
who  disregarded  the  technical  conceit,  rel- 
ative to  the  suspense  of  the  action ;  which 
for  a  long  time  was  supposed  to  be  the  true 
ground  why  the  debts  due  from  executors 
were  extinguished,  by  appointing  them  to 
the  office.  This,  however,  is  a  mistake; 
and  the 'difference  between  debts  and  leg- 
acies, depends  upon  a  different  reason  alto- 
gether: Which  I  will  endeavour  to  shew, 
by  explaining  the  real  principle. 

It  never  was  true,  that  the  reason  why 
the  debt  was  extinguished,  was,  that  the 
action  was  gone ;  but  the  actual  ground  is, 
that,  as  the  executor  is  appointed  universal 
representative  of  the  personalty,  it  is,  im- 

?Uedly  a  devise  to  him  of  his  own  debt. 
*his  will  be  evident  from  the  following 
considerations.  1.  Because  the  argument, 
that  the  action  is  suspended,  has  no  mean- 
ing when  applied  to  a  creditor;  for  his  ac- 
tion never  was  in  suspense.  Swinb.  299; 
Roll.  Abr.  920,  921.  [Holt,  C.  J.,  in  Wank- 
ford  V.  Wankford,]  Salk.  306.  2.  Because, 
if  two  be  iointly  and  severally  bound,  and 
the  creditor  makes  one  executor,  this  re- 
leases the  debt  as  to  both ;  and  yet  the 
action  never  was  suspended,  as  to  him  who 
was  not  executor.  3.  Because,  if  the  debtor 
administers,  it  does  not  release  the  debt; 
and  yet  the  action  is  as  much  suspended, 
in  that  case,  as  if  he  were  executor.  Hence 
it  was  soon  held,  that  the  debt,  even  at 
law,  was  liable  to  creditors.  For,  the  ex- 
ecutor had  it  in  his  hands ;  and,  therefore, 
might  truly  be  «aid  to  have  assets 
sufficient  to  satisfy  the  demand.  But 
79  *as  to  legacies,  the  point  was  more 
uncertain  for  a  long  time.  It  was 
often  put  upon  parol  testimony  of  the  in- 
tent, instead  of  considering  principles :  A 
circumstance  which  necessarily  led  to  un- 
certainty; and,  therefore,  it  becomes  im- 
portant to  consider  the  principle :  which  is 
evidently  this,  that  the  appointment  of  the 
debtor  to  be  executor,  does  not  operate  as 
a  release,  but  is  an  implied  devise  of  the 
debt  to  himself.  Salk.  306.  Therefore,  be- 
ing a  legacy,  the  legatee  is  entitled  to  as 
much  favor  as  any  other  legatee ;  and  con- 
sequently, is  not  to  be  deprived  of  the  ben- 
efit of  the  devise,  without  a  clear  intent  to 
that  effect,  be  manifested.  So  that  prima 
facie,  the  debt  is  given  to  the  executor  as 
a  legatary,  unless  a  contrary  intention  ap- 
pears by  express  words,  or  necessary  in- 
ference. But  there  are  no  such  express 
words  here;  and  therefore,  the  question  is, 
whether  there  be  any  necessary  inference? 
It  is  said,  that  the  residuary  devise  amounts 
to  such  an  inference,  and  shews  that  the 
testator  intended  it  should  not  be  extin- 
guished. But,  in  answer  to  this,  it  is  to 
be  observed,  that  the  executor,  having  the 
taw  on  his  side,  has  no  favor  to  ask  of  the 
Court;  and  therefore,  any  presumption, 
from  that  circumstance,  is  liable  to  be  re- 
butted by  others.  Such  as,  1.  The  extra- 
ordinary affection  which  the  testator  always 


manifested  for  his  brother  Robert:  2.  The 
testator's  credits  being  charged  with  the 
payment  of  his  debts;  which  might  have 
exhausted  them.  3.  The  giving  the  Book  ; 
which  was  a  gift  of  its  contents.  4.  The 
residue  being  coupled  with  enumerated 
articles;  which  shews  that  the  testator 
meant  those  of  the  same  kind.  5.  The  de- 
vise of  the  residue  to  Archibald,  being  only 
what  he  had  not  before  given :  which  did 
not  include  Robert's  debt;  because  the  de- 
vise of  the  Book,  which  is  supposed  to  have 
constituted  him  executor,  was  inserted 
before:  And  therefore,  as  according  to  the 
rule  of  law,  it  had  been  already  given,  it 
could  not  be  included  in  the  residuary  de- 
vise; which  could  only  be  intended  of 
things,  not  expressly,  or  impliedly,  given 
before. 
Hence,  it  appears,  that  if  the  case  be 
considered    upon    principle  and  legal 

80  grounds,  the  appointment  *of  Robert 
to  be  executor  extinguished  the    debt 

which  he  owed,  and  that  it  did  not  pass 
over  to  Archibald,  by  virtue  of  the  resid- 
uary devise.  Because,  every  presumption 
arising  from  that  circumstance,  is  amply 
rebutted  by  others  more  powerful. 

If,  however,  it  be  taken,  that  the  debt  is 
not  released,  but  the  action  for  it  lost, 
which  is  provided  against  by  a  Court  of 
Equity,  still  the  same  consequence  will 
take  place.  No  case,  except  those  of  Brown 
V.  Selwin,  and  Carey  v.  Goodinge,  is  rec- 
ollected to  have  said  the  contrary.  But, 
with  regard  to  the  first,  the  Chancellor 
merely  expresses  his  thoughts  upon  the 
question  now  before  the  Court,  without 
giving  any  decision.  So,  that  it  cannot  be 
considered  as  an  authority  in  this  case. 
And  with  respect  to  the  second,  it  is  a  loose 
note  of  a  case  which  does  not  appear  ta 
have  been  laboriously  argued,  and  proba- 
bly, depended  on  circumstances.  Besides, 
it  was  only  an  interlocutory  decree ;  and 
might  have  been  afterwards  changed  at 
the  final  hearing.  Therefore,  that  case 
also  is  not  to  be  considered  as  an  authority 
in  the  present.  The  passage  from  Toiler 
is  bottomed  on  it,  however;  and,  of  course, 
as  the  prop  fails,  the  authority  of  that 
passage  fails  too.  Besides,  it  is  observa- 
ble, that  Fonblanque,  who  is  a  most  excel- 
lent commentator,  says  nothing  about  it, 
although  he  has  occasion  once  to  mention 
the  case  of  Carey  v.  Goodinge :  which  looks 
as  if  he  did  not  consider  it  as  settled. 

If  it  be  said,  that  here  a  particular  estate 
is  devised  to  the  executor,  which  is  incon- 
sistent with  the  notion  of  his  taking  what 
is  undevised ;  and,  therefore,  as  his  own 
debt  is  not  particularly  devised  to  him,  it 
remained  undisposed  of,  and  consequently 
passed  under  the  residuary  devise  to  Archi- 
bald, I  answer,  that  as,  by  the  rule  of  law 
the  appointment  of  an  executor,  is  a  bequest 
to  him  of  his  own  debts,  the  further  devise 
is  unimportant;  and  does  not  affect  the 
case.  For,  the  rule  mentioned  by  Liord 
Loughborough,  [in  Homsby  v.  Finch, ]2  Ves. 
jun.   80,  is  universal,   namely,  ''that 

81  for  a  legacy    *to  take  away  the  right 
of  the  executor,    it  is   not    sufficient 

simply  to  say  there  is  a  legacy :  but  it  must 
be  so  qualified,  that  the  giving  of  it  is  in- 
consistent with   the   supposition   that    the 
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executor  is  to  take  the  whole."  According 
to  which  doctrine,  it  is  not  sufficient  for 
the  appellee  to  say,  that  there  was  a  de- 
vise to  Robert  of  other  things  in  particular, 
and  that  the  residue  was  given  to  himself ; 
bat,  he  must  shew,  the  testator  intended  to 
overthrow  the  rule  of  law,  and  to  give  this 
debt  to  the  residuary  devisee.  This,  how- 
ever, he  cannot  do;  for,  there  is  no  incon- 
sistency in  Robert's  retaining  his  debt,  and 
Archibald's  taking  the  residuary  estate;  of 
which  there  was  amply  enough  to  satisfy 
the  words  of  the  will.  Therefore,  Archi-  i 
bald  is  not  entitled  to  this  debt;  but,  it  is 
extinguished  for  the  benefit  of  Robert's 
estate. 

The  devise  of  the  lands  to  Robert  carried 
the  emblements  growing  at  his  death.  As 
to  which,  the  case  cited  from  Salk.  by 
Mr.  Warden,  expressly  applies.  For,  the 
estate  pur  autre  vie,  and  the  emblements, 
are  exactly  alike,  as  both  equally  partake 
of  the  realty ;  and  both  are  declared  assets : 
Which  declaration  has  no  greater  efFect  on 
the  emblements  than  on  the  life-estate. 
Therefore,  one  is  just  as  distributable  as 
the  other ;  being  equally  capable  of  divi- 
sion, and  distribution ;  for  both  may  be 
sold,  or  separate  interests  given,  in  the 
subject  itself,  to  the  distributees.  But,  in- 
dependent of  this,  the  testator's  meaning, 
to  that  efifect,  is  collectable  from  the  will. 
For,  he  devises  plantations  in  the  same 
manner  to  all  his  brothers ;  and,  therefore, 
the  fair  presumption  is,  that  he  intended 
each  should  reap  the  emblements  growing 
on  his  own ;  and,  not  that  the  executor  only 
should  be  accountable  for  his. 
PENDLETON,  President.     The  case   is 

as  follows :  Edward   Boiling,    having 
82       by  will  devised  lands  and  *some  slaves 

to  his  four  brothers,  and   made  some 
other  bequests,  among  which  is  a  legacy  of 
1001.   to   his   sister   Sarah     Tazwell,    adds 
this  clause:  *'It  is  my  will  and  desire  that 
my  Book  be  given  up  to  my  brother  Robert 
Boiling,  and  that  he  receive  all   the  debts 
due  to  me,  and  pay   all    that    I   owe.     The 
rest  of  my  estate,  negroes,   horses,  clothes, 
and  every   other  part    of   my    estate,    not 
already     given,    I    give    to     my     brother 
Archibald,  for  him  and  his  heirs  forever." 
The  testator  died  in  August,  1770,  and  pro- 
bat  of  his  will  was   granted  to   Robert,   as 
appointed   executor,    by    the   above  clause 
relative  to  the   book :    In   which  character 
he  acted,    until    his    death   in  1775.     The 
appellant    being  appointed  executor  of  his 
will,  this   suit    is    brought    by    Archibald 
Bolting,  to  have  an  account  of  the  executor- 
ship settled,  and   what  shall  appear  due  to 
him  of  the  residuary  estate,   decreed.     He 
particularly     requires  an    account   of    the 
crops  made,  on  the  several   plantations  de- 
vised,   the   year   the    testator    died;     and 
whether  he  was  entitled   to    such    profits? 
Or,  whether  they  passed  to  the  several  dev- 
isees of  the  land?  is   the   first  question  to 
be  decided  by  the  Court.     It  was  truly  said 
by  the  counsel,  that  by  the  common  law  of 
England,    emblements  upon  lands  devised, 
go  with  the  lands ;  but,  our  act  of   Assem- 
bly has  controlled  that  common  law,  by  de- 
claring that  when    a  testator  dies,    at  the 
season  of  the   year  in  which  Mr.  Boiling 
died,   they  shall   not  so  pass  (I  mean  the 


growing  crop;)  but,  that  such  crop  shall  be 
finished,  and  after  easing  the  lands  of  the 
quit  rents  of  that  year,  and  the  slaves  of 
levies  and  cloathing  out  of  those  crops,  the 
surplus  shall  be  assets  in  the  hands  of  the 
executor,  placing  this  devise  upon  the  same 
ground  as  if  it  had  been  directed  to  take 
effect  in  December.  But,  we  have  had 
learned  ^  discussions  upon  the  derivation 
and  meaning  of  this  term  assets;  and, 
from  thence,  it  was  attempted  to  shew,  that 
the  executor  was  only  to  take  it  for  the 
porpose  of  paying  debts,  if  necessary;  and 
as  that  necessity  did  not  occur  in  the  pres- 
ent case,    the    law  did    not    operate, 

83  but  the  surplus  of  those  *crops  passed 
to   the  devisees   of    the   land.     This 

argument    the  Court  thinks   has  no   force, 
and    that  under   the  act,  they  are  personal 
estate  in  the  hands  of  the  executor  to  every 
purpose   of   paying   debts,    subject   to  the 
disposition    of    the    will,    and,  if   there  be 
none  such,  the  question  occurs,  whether  the 
executor  shall  take  them  as  undisposed  of, 
or  they  shall  be  distributable  to  the  next  of 
kin,  as  was  fully   settled   by  the  Court,  on 
mature  deliberation,  in  the  case  of  Shelton 
V.  Shelton,  1  Wash.    53,    64.     In   that  case, 
there  was  no  disposition  of  the  surplus,  and 
the    Court  determined   upon   that  will,  and 
the   English  authorities,   that  the   surplus 
belonged    to  the   executors:     *A  question, 
however,  which  cannot  arise  in  the  present 
case ;  since   the   sweeping  residuary  clause 
passes  every  thing  undisposed  of  to  Archi- 
bald.    Upon  this  point,  therefore,  the  Court 
is   of  opinion,    that   the    decree   is    right. 
The  next  question    discussed  was,  whether 
Robert  Boiling,  under  the  devise  respecting 
the  book,  was  entitled  to  the  surplus  of  the 
debts  due  to   the  testator,  after  paying  his 
debts?    Upon  this  point,    the   Court   is  of 
opinion,    that  no  beneficial  interest   in  the 
debts,  passed   to  Robert,  but  it  was  merely 
an  appointment  of  him  to  perform  the  office 
of   executor,    to    receive    and    pay    debts. 
That  use  has  been   made  of  the   words   as 
constituting  him  executor;  and,  although, 
probably,    his   appointment  ought  to  have 
been  confined    to  that  particular  duty,  yet, 
since    he  was  admitted   to  the  office  gener- 
ally, at  his  request,  by  the  County    Court, 
who  had   jurisdiction   on    the   subject,  and 
that  sentence  remains  unreversed,  the  pro- 
priety of  it  is  not  now  to  be  questioned ;  es- 
pecially, as  Robert  acted  under  it,  as  giving 
him  a  general  authority.    That  the  testator 
intended    to  devise  this  surplus,   cannot  be 
inferred    from  the  words  of  the  will ;  and, 
although,  the  answer  says,  that  the  defend- 
ant hopes  to  prove  that  such  was  his  inten- 
tion, yet  no  proof  to  that  purpose,  if  admis- 
sible, is   brought    forth.     The  words    '*the 
book  be  given  up,"  relate  to  the  pos- 

84  session,  and  not  to  the  property  in  ^the 
book,    so  as   to   make   it  apply  to  the 

argument,  that  by  giving  the  book  all  its 
benefits  passed,  like  the  case  of  a  devise  of 
a  bond.  Robert  Boiling's  power,  under 
this  devise,  was  merely,  that  of  an  execu- 
tor, giving  him  neither  a  right  to  the  sur- 
plus of  the  debts,  if  there  was  any,  nor 
subjecting  him  to  the  payment  of  more 
than  he  received.  The  decree,  therefore,  in 
this  point  is  also  right.  The  third  ques- 
tion is,  whether  the  debt  due   from  Robert 
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to  the  testator  was  extinguished  by  the  ap- 
pointment of  Robert  executor?  There  are 
no  words  in  the  devise  to  shew  that  this 
debt  was  not  to  be  collected,  or  accounted 
for,  altho'  the  same  hand  was  to  pay  and 
receive,  as  well  as  all  others ;  so,  that  it 
depends  upon  the  general  rule.  That  the 
debt  was  extinguished  at  law,  is  indispu- 
table ;  and,  though  Judges  differ  as  to  the 
reason  on  which  the  rule  is  founded,  that 
seems  immaterial ;  since  we  are  to  consider 
what  is  the  equitable  rule  on  the  subject. 
Many  cases  were  cited  to  favor  the  execu- 
tor's interest;  but,  they  were  generally  on 
questions  between  the  executor  and  next  of 
kin,  whether  an  undisposed  of  surplus 
should  be  distributed;  and,  do  not  apply  to 
this  case,  where  the  residuary  clause  pre- 
vents the  existence  of  any  such  surplus.  It 
seems  to  be  settled  in  equity,  partly  in 
Brown  v.  Selwin,  Cas.  Temp.  Talb.  240, 
and  in  Carey  v.  Goodinge,  3  Bro.  C.  C.  110, 
that  the  debt  is  not  extinguished,  but  is  to 
be  accounted  for  as  assets;  subject  to  debts, 
and  legacies,  and  distributable,  except  in 
cases  where  the  executor  is  entitled  to  the 
surplus.  The  appellee  is  a  legatee,  and 
the  decree  in  his  favor  on  this  point  also  is 
right. 

The  other  questions  being  only  provi- 
sional, in  case  of  a  contrary  decision  of  the 
second  question,  are,  by  the  decision  of 
that,  rendered  unimportant,  since  they  will 
be  regulated  in  the  account  of  administra- 
tion, which  will  shew  what  the  residuary 
legatee  is  entitled  to.  Upon  the  whole,  the 
decree  of  the  Court  of  Chancery  is  affirmed. 
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^Jordan  and  Others  v.  Murray. 

[Saturday.  November  7, 1801.1 


Slaves— Parol  Qlft  of«— Evidence— Statute.— Altboufirh 

under  the  act  of  17.58,  evidence  of  a  parol  gift  of 
slaves  cannot  be  srlven,  yet  such  testimony  may 
be  received.  In  order  to  prove  five  years'  posses- 
sion, so  as  to  bar  the  plaintiff's  demand. 

Jordan  and  others,  brought  detinue 
against  Murray,  for  some  slaves.  Plea, 
non  detinet,  and  the  act  of  limitations. 
Issue.  Upon  the  trial  of  the  cause,  the 
jury  found  a  special  verdict,  which  stated, 
that  John  Armstead,  in  1763,  made  a  parol 
gift  of  a  slave,  by  the  name  of  Kan,  to 
William  Russell,  (father  of  the  female 
plaintiffs,)  who  had  married  Sarah,  the 
daughter  of  the  said  John  Armstead,  and 
mother  of  the  plaintiffs.  That,  about  the 
^'ear  1765,  the  said  Nan,  who  had  been  in 
the  possession  of  the  said  William  Russell 
from  the  date  of  the  parol  gift  aforesaid, 
had  issue  a  daughter  by  the  name  of  Moll. 
That,  in  1769,  the  said  John  Armstead  made 
his  will,  and  thereby  devised  the  said  slave 
Moll,  and  her  increase,  to  his  said  daughter 
Sarah,  for  her  life,  and  at  her  death  to  be 
equally  divided  among  her  children  then 
living:     That    after   the   death  of  the  said 

^Slaves -Parol  Olftof— Statute.— The  principal  case 
is  cited  in  Merrit  v.  Smith,  6  Leisrh  493;  Cross  v. 
Cross,  9  LeifiTh  251.  See  Turner  v.  Turner.  1  Wash. 
139. 

Same— Adverse  Possession.— The  principal  case  is 
cited  in  Hudsons  v.  Hudson,  6  Munf.  357,  for  the  prop- 
osition that,  actual  adverse  possession  of  slaves 
for  more  than  five  years  will  srive  a  title  to  a  defend- 
ant, as  well  as  a  plaintiff,  without  pleading  the 
statute  of  limitations.  The  principal  case  is  cited  In 
this  connection  in  Beasley  v.  Owen,  3  Hen.  &  M.  455. 
See  Garth  v.  Barksdale,  5  Munf.  101. 


John  Armstead,  and  the  recording  of  his 
will,  John  Murray,  the  testator  of  the  de- 
fendant, purchased  the  said  slave  Moll,  of 
the  said  William  Russell,  for  a  valtiable 
consideration :  That  the  said  Moll  is  the 
mother  of  the  other  slaves  in  the  declara- 
tion mentioned,  who  were  bom  after  Mur- 
ray's purchase  aforesaid:  That  the  said 
slaves  are  in  the  possession  of  the  defend- 
ants: That  the  said  Sarah  survived  her 
husband,  but  died  within  five  years  next 
before  the  institution  of  the  suit:  That 
the  said  William  Russell  was  in  possession 
of  Nan  under  the  parol  gift  aforesaid,  for 
more  than  five  years  before  the  purchase 
of  Moll  by  the  said  Murray,  as  aforesaid. 

The  District  Court  gave  judgment  in 
favour  of  the  defendant,  and  the  plaintiffs 
petitioned  this  Court  for  a  writ  of  superse- 
deas to  that  judgment,  and  assigned  the  fol- 
lowing reason  :  ^  *That,  as  by  the  act  of  1758. 
parol  gifts  of  slaves  are  void,  and  by  the 
decision  of  this  Court,  evidence  of  a  parol 
gift  is  inadmissible;  the  judgment  of  the 
District  Court  ought  to  be  reversed," 
86  »PENDLETON,     President,     after 

stating  the  case,  delivered  the  resolu- 
tion of  the  Court  as  follows: 

In  Turner  v.  Turner,  1  Wash.  139,  the 
plaintiff  claimed  under  a  parol  gift,  and  the 
Court  below  admitted  evidence  of  such  gift, 
which  this  Court  adjudged  could  not  be  ad- 
mitted under  the  act  of  1758,  [c.  5,  7  Stat. 
Larg.  237.] 

Although,  under  that  act,  the  parol  grift 
did  not  pass  the  property  in  the  slave  Nan 
to  Russell;  yet,  this  possession  of  more 
than  five  years  in  Armstead 's  life-time, 
barred  the  title  of  the  latter,  and  prevented 
his  power  of  disposition  by  his  will,  more 
especially  in  this  case  of  a  bona  fide  pur- 
chaser from  the  possessor. 

The  supersedeas  is,  therefore,  unani- 
mously denied.     

Skipwith  V.  Clinch. 

[Saturday,  November  14th,  1801.] 

Appellate  Coart— Damages— Retarding  Bxecntloii.*— If 

the  defendant  appeals  from  a  decree  of  the  HUrh 
Court  of  Chancery,  pronounced  on  a  forth comincr 
bond,  the  Court  of  Appeals  may  allow  ten  per 
cent,  damages  for  his  retardlnsr  the  execution  of 
the  decree. 

The  question  in  this  case  was,  whether 
this  Court,  upon  affirming  a  decree  of  the 
High  Court  of  Chancery,  pronounced  on  a 
motion  upon  a  forthcoming  bond  taken  on 
an  execution  issued  upon  a  decree  of  that 
Court,  can  give  ten  per  cent,  damages 
against  the  appellant  for  retarding  the  ex- 
ecution of  the  decree? 

Wickham  and  Warden,  for  the  appellee. 

Although  there  is  no  act  of  Assembly 
which  gives  damages  in  express  words,  yet 
they  may  be  allowed  in  consequence  of  the 
act  which  gives  the  same  executions  upon 
decrees  in  Chancery,  as  upon  judgments  in 
Courts  of  Common  law.  [October,  1737, 
c.  9,  12  Stat.  Larg.  465,  ch.  134,  }  55,  R. 
C.  ed.  1819.]  Because  that  act  declares, 
that  the  same  proceedings  may  be  had  upon 
such  executions,  as  upon  those  issued 
87  from  the  Courts  *of  Common  Law ; 
and,    therefore,  as  damages  is  one  of 

♦The  principal  case  is  cited  in  Scott  v.  Trents,  4 
Hen.  &  M.  802. 
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the  consequences  of  an  appeal  from  a  judg-- 
ment  of  a  Court  of  Common  Law  rendered 
oa  a  forthcoming  bond,  it  follows,  that  they 
may  also  be  allowed  upon  an  appeal  from 
a  decree  in  Chancery  upon  such  a  bond. 
Kandolph,  contra. 

That  act  only  relates  to  the  proceedings 
upon  the  execution  whilst  they  are  going 
on  under  the  control  of  the  Court  of  Chan- 
cery; and  does  not  extend  to  the  proceed- 
ings in  the  appellate  Court ;  which  is  a 
separate  jurisdiction,  and  whose  proceed- 
ing's are  entirely  extraneous  and  distinct 
from  those  of  the  inferior  Court  upon  the 
execution  itself.  Of  course,  the  declara- 
tion, in  that  act,  that  the  same  proceedings 
shall  be  had  upon  the  execution,  as  upon 
those  issued  from  the  Courts  of  Common 
Law,  is  to  be  understood  of  the  proceedings 
had  in  the  inferior  Court  itself;  and  not  to 
those  which  are  transacted  in  the  Court  of 
Error.  This  argument  receives  additional 
weig^ht  from  the  consideration,  that  the 
damages  are  a  penalty ;  and,  therefore,  ex- 
press words  are  necessary,  in  order  to  cre- 
ate them.  Consequently,  as  there  are  none 
such  in  the  act,  they  cannot  be  allowed  by 
the  Court. 
Cur.  adv.  vult. 

PENDLETON,  President,  delivered  the 
resolution  of  the  Court  as   follows: 

This  is  an  appeal  from  the  High  Court  of 
Chancery,  for  the  amount  of  a  forthcoming 
bond,  taken  by  the  Sheriff  on  a  writ  of 
fieri  facias,  issued  from  that  Court  upon  a 
decree  for  the  payment  of  money.  The  ap- 
pellant made  no  objection  to  the  decree  on 
the  forthcoming  bond  in  the  Court  of 
Chancery,  although  he  appealed  from  it; 
nor  has  he  attempted  here,  to  shew  any  er- 
ror in  the  record ;  and  none  is  discovered 
by  the  Court.  Therefore,  the  decree  is 
affirmed.  But  a  question  occurs,  whether 
the  leg^l  damages  ought  not  to  be  awarded, 
in    consequence     of    the     affirmance,     as 

is  done  pn   common    law  judgments 
S8      *upon  such  bonds  taken  upon  common 

law  executions?    It  cannot  be  doubted, 
but  there  is  the   same   reason    for    giving 
damages  on  this   appeal  and  in  all  appeals 
from  decrees  for  payment  of  money,  as  on 
one  from   a   judgment   at  law  of  the  same 
sort;  but  in  general,  the  act  permitting  ap- 
peals in  Chancery   does   not   authorise    the 
awarding   damages,    as  it  does   in  common 
law    cases,     probably,    because    Qhancery 
causes  generally   depend  upon  complex  and 
difficult  questions,  the   principles  of  which 
ought   to  be  settled  by  the  Supreme  Court ; 
and,    therefore,    appeals    in    those    seldom 
practised,  merely   for  delay,    are   not   dis- 
couraged: this,  or  some  such  reason,    occa- 
sioned the    distinction,    and    not   because 
Chancery   Courts  do  not  decree  penalties ; 
for,  I  do  not  consider  these  damages    as    a 
penalty,  but  as  a   retribution    for   the   ex- 
traordinary expense  and  trouble  of  the  party 
in  defending  the  appeal,  not  allowed  in  the 
bill  of  costs.     Although  the   law   does    not 
allow  damages  in  Chancery   cases   in    gen- 
eral, yet  there  are  no  negative  words  in  the 
act  to  restrain  them,    but   it    leaves    them 
open  for  allowance  in  particular  cases   au- 
thorised by    the   L^^gislature :  and   such  a 
case  I  take  the  present   to  be.     By  the  exe- 
cution law  of  1793,  8  53 ;  [|  55,  c.  134,  R.  C. 


ed.  1819,]  parties  are  allowed  to  sue  out 
common  law  executions  upon  decrees  in 
Chancer3',  and  of  course  a  fieri  facias,  upon 
a  decree  for  money  in  the  present  case: 
which  execution  the  law  declares  shall  be 
executed  and  returned,  and  have  the  same 
operation  and  force,  to  all  intents  and  pur- 

?oses,  as  similar  process  at  common  law. 
*he  law  has  not  limited  the  operation,  nor 
drawn  the  line  where  it  is  to  stop.  The 
Court  cannot  draw  that  line,  but  is  of  opin- 
ion the  operation  must  continue  throughout, 
till  the  money  is  paid ;  and  award  the  dam- 
ages as  part  of  that  operation. 


89  '^Wm.  Alexander  &c.  Appellants  v.  Rob- 
ert Morris,  Appellee.  Wm.  Alexander, 
Appellant  v.  Robert  Morris,  Appellee. 
Wm.  Alexander  &  Co  Appellants  v.  John 
Tayloe  Griffin,  Appellee.  Wm.  Alex- 
ander, Appellant,  on  Behalf  of  Himself  & 
Co.  V.  J.  T.  Griffin  &  R.  Morris, 
Appellees.  Alexander  J.  Alexander, 
Appellant  v.  J.  T.  Griffm,  R.  Morris,  W. 
Alexander,  George  Gray  &  E.  M'Nair, 
Appellees. 

[Saturday.  November  Hth.  1801.] 
Suit  for  Certificates— Measure  of  Damares.'—The 
owner  of  particular  certificates,  will  be  entitled 
to  a  decree  for  the  certificates  themselves,  if  to  be 
had,  and  If  not,  to  their  value  at  the  time  of  the 
decree. 
Factors— Dealing  witli  Subject  of  Agency— Liability.— A 
factor.  Indebted  to  his  principal  at  the  time,  can- 
not, sell  the  property  of  the  principal,  to  pay 
endorsements  In  the  course  of  his  factorasre. 
Nor  can  a  factor  buy  up  the  debts  of  his  principal 
at  au  under  rate,  and  claim  credit  for  their  nom- 
inal amount;  but,  in  such  a  case,  he  will  only  be 
allowed  what  he  actually  paid,  although  the  pur- 
chase was  made  after  the  factorasre  had  ceased, 
and  the  principal  had  brousrht  suit  for  an  account. 
Appeal  from  interlocutory  Decree  -Depositions  Talcen 
alter.— A  deposition  taken  after  an  appeal  from 
an  Interlocutory  decree  in  Chancery,  may  be  read 
upon  the  hearing  of  the  appeal. 

These  five  suits,  which  are  appeals  from 
the  High  Court  of  Chancery,  are  so  inter- 
woven with  each  other,  as  in  truth  to  con- 
stitute different  points  in  the  same  cause. 
The  general  history  of  which,  as  collected 
from  the  various  bills  and  answers,  is  as 
follows : 

Robert  Morris  alleges,  that,  in  1783, 
overtures  were  made  to  him  by  the  Farmers 
General  of  France,  for  a  contract  for  to- 
bacco.   That  delicacy  prevented  him 

90  from  pursuing  the  subject,  *he  having 
received    information   from  Jonathan 

Williams,  (the  son-in-law  of  William  Al- 
exander,) that  they  had  made  a  contract 
with  the  Farmers  for  supplying  them  with 
tobacco.  That  this  information,  though 
incorrect  in  its  full  extent,  terminated  in 
Morris's  associating  himself  with  Williams 
and  William  Alexander,  in  a  contract  for 
15,000  hogsheads  per  annum,  for  three 
years,  to  be  furnished  to  the  Farmers  Gen- 
eral. That  afterwards,  in  January,  1785, 
a  contract  with  the  Farmers  General  was 
proposed  to  Robert  Morris;  which  he  con- 
firmed in  April,  1785,  for  the  shipment  of 
60,000  hogsheads  of  tobacco  in  the  years 
1785,  1786,  and  1787.  That  William  Alex- 
ander was  to  have  a  share  in  this  contract, 

♦The  principal  case  is  cited  in  Dang^ertield  v. 
Rootes,  1  Muuf.  532;  Hooper  v.  Royster.  1  Munf.  127. 
See  monoflrraphlc  note  on  "Agrencies"  appended  to 
SiUiman  v.  Fredericksbursr,  etc.,  R.  Co..  27  Qratt. 
119. 
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but  its  rate  was  not  absolutely  fixed,  though 
he  entered  upon  the  purchase  of  tobacco, 
with  Robert  Morris's  funds,  and  continued 
therein,  until  the  6th  day  of  July,  1786; 
when  he,  Robert  Morris,  took  upon  him- 
self  the  great  loss  sustained  in  the  ship- 
ment of  2,000  hogsheads,  which  had  been 
shipped  upon  an  experiment,  and  agreed  to 
give  William  Alexander  a  dollar  per  hogs- 
head, for  the  60,000  hogsheads,  besides  a 
certain  commission,  charges  and  allowances 
to  sub-agents.  That  Robert  Morris  fur- 
nished necessary  funds  to  a  large  amount ; 
but  William  Alexander  failed  in  his  part  of 
the  contract,  whereby  Robert  Morris's  credit 
was  ruined  and  himself  impoverished. 
That  William  Alexander  speculated  with 
Robert  Morris's  funds,  and  made  great 
profits  to  himself.  That  among  the  acqui- 
sitions, made  with  the  funds  of  Robert 
Morris,  were  upwards  of  56,000  dollars  in 
military  certificates,  deposited  by  John 
Tayloe  GrifSn  on  account  of  a  loan  made 
by  William  Alexander  to  the  said  Grifiin, 
by  the  express  direction  of  Robert  Morris 
himself,  on  whose  proper  account  the  trans- 
action was.  That  William  Alexander  has 
refused  to  account,  and  pay  the  balance 
due  to  Robert  Morris,  and  to  deliver  to  him 
the  certificates  aforesaid,  of  which  Robert 
Morris  is  the  owner.  Wherefore, 
91  Robert  Morris  prays  *that  William 
Alexander  may  be  compelled  to  pay 
the  balance  and  deliver  the  certificates. 

On  the  other  hand,  William  Alexander 
insists,  that  his  credit  and  influence  greatly 
contributed  to  the  promotion  of  the  contract 
with  the  Farmers  General ;  and,  if  Robert 
Morris  had  not  diverted  the  funds  advanced 
by  them,  to  other  purposes  than  those  of 
the  contract,  the  business  might  have  been 
perfected  with  great  advantage.  That,  in 
the  settlement  of  his  accounts,  he  is  enti- 
tled to  credit  for  various  articles,  the  most 
prominent  of  which  are,  1.  A  dollar  per 
hogshead  on  20,000  hogsheads,  which 
Robert  Morris  was  at  liberty  to  ship  to  the 
Farmers  General,  under  a  permission  given 
subsequently  to  the  contract  in  April, 
1785;  but  which  were  never  shipped.  2. 
Counting-house  expenses.  3.  The  cargo  of 
the  ship  Mary  Anne.  That,  he  is  also  en- 
titled to  retain  the  certificates  cf  John 
Tayloe  Griffin,  they  having  been  sold  to 
indemnify  William  Alexander,  while  he 
was  a  creditor  of  Robert  Morris,  for  his 
endorsement  on  certain  bills  of  exchange 
drawn  by  Robert  Morris,  and  protested; 
and  that  Alexander  J.  Alexander  was  a 
purchaser  of  some  in  satisfaction  of  one  of 
those  bills.  That,  William  Alexander  is 
also  entitled  to  a  discount  for  110,000  dol- 
lars in  the  notes  of  Robert  Morris,  endorsed 
by  John  Nicholson,  or  of  John  Nicholson, 
endorsed  by  Robert  Morris. 

The  Court  of  Chancery  decreed  in  favor 
of  Robert  Morris;  and,  thereupon,  Alexan- 
der appealed  to  this  Court. 

Hay,  for  the  appellant. 

Alexander  was  entitled  to  a  commission 
of  a  dollar  per  hogshead  on  80,000  hogs- 
heads, because  the  Farmers  General  had 
agreed  to  take  that  quantity,  and  it  was 
the  failure  of  Morris's  funds  which  pre- 
vented his  compliance  with  the  agreement. 
Of  course,    as    the    disappointment    arose 


from  his  own  delinquency,  his  agent 

92  is  *not  to  be  prejudiced  thereby ;  but 
should  have  the   same   compensation 

as  he  would  have  been  entitled  to,  if  the 
agreement  had  been  carried  into  efFect; 
especially,  as  the  money  advanced  to  Mor- 
ris, by  the  Farmers  General,  would  have 
enabled  him  to  carry  the  contract  into 
complete  effect,  if  he  had  managed  it  judi- 
ciously. The  household  expenses  were  in- 
curred for  the  benefit  of  the  factorage ;  and, 
therefore,  under  the  agreement,  ought  to 
be  borne  by  Morris.  The  contract  with 
Griffin  was  made  out  of  Alexander's  own 
funds,  and  Morris  was  only  to  have  the 
tobacco,  if  paid:  The  certificates  were 
pledged  to  Alexander  himself,  and  conse- 
quently, he  alone  was  entitled  to  them ;  but, 
if  not,  still  he  had  a  lien  on  them  for  the 
balance  of  his  account.  [Drinkwater  et  al. 
V.  Goodwin,]  Cowp.  251;  and,  as  payment 
of  the  bill  endorsed  by  him  was  demanded, 
some  suits  brought,  and  others  threatened, 
he  was  justifiable  in  selling  the  certificates 
to  pay  the  bills.  Part  of  the  certificates 
were  bought  by  John  Alexander,  who  was 
an  innocent  purchaser,  and,  consequently, 
entitled  to  hold  them.  In  any  event,  Alex- 
ander is  only  liable  for  the  value  of  the 
certificates,  when  sold,  and  Morris  is  not 
entitled  to  a  decree  for  the  certificates 
themselves,  or  for  their  present  value. 
Groves  v.  Graves,  1  Wash.  1.  But,  be  this 
as  it  may,  Alexander  was  clearly  entitled 
to  discount  the  notes  of  Morris,  at  their 
nominal  value,  against  the  balance  in  his 
hands ;  for,  if  he  owed  Morris  on  the  ac- 
count, and  Morris  owed  him  on  the  notes, 
the  one  ought  to  be  a  set-off  against  the 
other;  which  argument  is  the  stronger, 
as  there  could  not  be  any  pretext  of  a  trust, 
at  the  time  the  notes  were  purchased,  for 
the  factorage  had  long  before  ceased,  and 
the  transactions  between  the  parties  had 
all  determined. 

Call  and  Randolph,  contra. 

Morris  never  was  authorised   to   ship  the 
additional  20,000    hogsheads    in    the    year 
1788 ;  for,  by  the  terms  of  the  correspond- 
ence    and     agreement,    they    were    to    be 
shipped  within  the   same   periods   as 

93  the  first  60,000  were,  *that  is  to  say, 
within  the  ^ears  1785,  1786,  1787 :  and 

the  evidence  clearly  proves  that  Alexander 
could  not  ship  them  within  that  period, 
although  furnished  with  ample  means  for 
the  purpose.  It  is,  therefore,  preposterous 
to  demand  compensation  for  a  service  which 
he  could  not  perform.  Besides,  if  it  were 
otherwise,  the  most  which  could  be  de- 
manded, would  be  damages  for  breach  of 
the  agreement,  and  not  a  full  commission 
upon  the  whole;  because,  in  fact,  he  has 
not  done  the  service  for  which  it  would 
have  been  payable.  The  household  ex- 
penses were  chiefly  incurred  for  business^ 
carried  on  by  Alexander,  on  his  own  ac- 
count, independent  of  the  factorage;  and, 
therefore,  he  ought  to  bear  them.  The  ad- 
vances to  Griffin,  were  out  of  Morris's 
funds,  and  the  contract  expressly  made  on 
his  own  account,  at  his  own  request,  and 
in  consequence  of  his  own  treaty.  Of 
course,  Alexander  could  have  no  right  to 
them,  upon  the  ground  of  the  contract:  nor 
had  he  any  just  pretence  for  selling  theta ; 
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bnt  the  alleged  sale,  was  altogether  un- 
aathorised  and  illegal.  For,  he  did  not  ac- 
quire them  in  the  course  of  his  factorage, 
bat  merely  as  the  friend  of  Morris,  upon  a 
transaction  entirely  out  of  the  line  of  the 
factorage.  But,  if  it  were  even  otherwise, 
still  that  did  not  authorise  the  sale ;  be* 
cause  it  was  unnecessary.  For,  there  was 
00  judgment  against  him;  and  no  case 
proves,  that  a  factor  can  sell  the  property 
of  his  principal,  before  actual  damage, 
upon  a  mere  apprehension  of  possible  dan- 
gler. Besides,  he  was  actually  a  debtor  at 
the  time,  and  had  not  only  refused  an  in- 
demnity, but  declared  that  he  would  not 
retain  the  funds  in  his  hands.  The  sale, 
therefore,  was  clearly  illegal ;  and  Morris 
is  entitled  to  the  certificates  themselves, 
which  remain  in  specie,  and  to  the  value 
of  the  rest,  at  the  time  of  the  decree.  Rey- 
nolds v.  Waller,  1  Wash.  164;  Wilson  v. 
Rucker,  1  Call  500.  Which  cases  prove  a 
difference  between  a  contract  for  certifi- 
cates, and  a  right  to  a  particular  set  of  cer- 
tificates.    The   first,  from   its  very  nature, 

being    the    subject    of   damages,  the 
94       damages   ought  *to    be    according  to 

the  period  when  the  breach  accrued ; 
but  the  latter,  being  the  specific  property 
of  the  owner,  he  may  assert  his  right  to  it 
wherever  he  finds  it,  or  the  value,  in  case 
of  failure  to  deliver  it,  which  is  the 
stronger,  when  it  is  considered,  that  if 
trover  or  detinue  were  brought,  the  value 
would  be  settled,  at  the  time  of  the  verdict. 
John  Alexander's  claim  will  form  no  .excep- 
tion ;  1.  Because  the  purchase  itself  is  sub- 
verted and  overthrown  by  all  the  testimony 
in  the  canse;  for,  the  very  bill  with  which 
it  is  alleged  to  have  been  bought,  is  proved 
to  have  been  retired  into  Morris's  own 
bands,  before  the  date  of  the  alleged  pur- 
chase. 2.  Because  the  case  of  Wilson  v. 
Rucker,  1  Call  500,  proves  that  the  true 
owner  may  pursue  the  certificates  into  the 
hands  of  any  holder,  although  that  holder 
be  an  innocent  purchaser,  without  notice. 
Alexander  cannot  discount  the  notes  of 
Morris,  at  more  than  he  paid  for  them, 
either  against  the  certificates  which  remain 
in  specie,  or  against  the  value  of  the  resi- 
due. Not  against  the  first :  because  a  dis- 
count can  only  be  against  things  of  the 
same  kind,  and  due  in  the  same  right. 
Ayliff.  Pand.  Civ.  L.  573;  1  Dom.  Civ.  L. 
491,  IX;  6  Bac.  Abr.  135,  137.  Not  against 
the  second:  1.  Because  a  trustee,  or  one 
standing  in  a  fiduciary  character,  will  not 
be  allowed  more  for  compositions  than  he 
actually  paid  for  them:  which  is  not 
grounded  merely  on  the  notion  that  he  is 
transacting  for  the  benefit  of  the  trust,  but 
upon  the  principle  of  utility  also,  in  order 
to  remove  the  temptation  to  injustice 
through  the  hopes  of  retaining  the  fund, 
until  the  decline  of  the  principal's  afYairs 
should  bring  down  his  papers  to  an  under 
rate.  2  Fonb.  Treat.  Eq.  191 ;  Ld.  Kames' 
Princ.  E^.  24, 176.  Nor  does  the  ceasing  of 
the  trust,  as  it  is  called,  alter  the  rule,  ac- 
cording to  the  argument  on  the  other  side : 
because,  that  would  tend  to  encourage  mis- 
conduct, as  the  agent  would  have  nothing 
to  do,  but  to  sell  the  property,  and  then 
claim  rights  which  he  could  not  have  pre- 
tended   to     before*     It    is    no    answer    to 


95  say,  that  the  principal  *in  such  cases 
sustains  no  injury.  1.  Because,  in- 
dependent of  the  bad  tendency  of  it,  the 
creditors  of  the  principal  have  an  interest 
in  the  subject;  for,  the  trustee  is,  in  con- 
science, bound  to  yield  it  up  for  their  ben- 
efit ;  and,  therefore,  cannot,  for  the  sake  of 
his  own  interest,  drive  them,  through 
despair,  to  take  less  than  the  amount. 
Francis's  Max.  9,  64,  65.  Which  applies 
with  more  force  here,  where  a  suit  was 
actually  depending,  and  the  fund  under  the 
control  of  the  Court.  2.  Because  the  dep- 
osition of  Cottinger  proves  the  notes  to 
have  issued  on  an  illegal  consideration ; 
and,  therefore,  equity  will  not  oblige  Mor- 
ris to  allow  more  than  was  advanced  upon 
them. 

Wickham,  in  reply. 

Cottinger's  deposition  was  taken  after 
the  appeal ;  and,  therefore,  cannot  be  read 
at  this  time.  None  of  the  English  cases 
upon  the  subject  of  discount,  resemble 
this ;  and  those  stated  by  Lford  Kames  were 
fanciful  ones,  of  his  own  creation:  To- 
bacco may  be  discounted  against  money, 
and  money  against  certificates;  then  why 
not  notes  against  certificates?  For,  money 
and  tobacco,  or  money  and  certificates, 
differ  as  much,  or  more,  in-  their  nature, 
than  certificates  and  notes.  The  pendency 
of  the  suit,  at  the  time  of  the  purchase  of 
the  notes,  does  not  alter  the  case ;  and,  as 
the  property  of  the  notes  was  in  Alexander, 
he  was  entitled  to  all  which  they  would 
command ;  that  is  to  say,  to  the  sum  for 
which  they  issued,  unless  any  payments 
can  be  proved.  Therefore,  he  ought  to 
have  credit  for  their  full  amount. 

Cur.  adv.  vult. 

PENDLETON,  President,  delivered  the 
resolution  of  the  Court,  as  follows : 

In  these  voluminous  and  complex  cases, 
the  Court  have   taken    up  the   points 

96  discussed  distinctly,  *and   will   occa- 
sionally state  the    papers   aod   corre- 
spondence, applicable  to  each  question,    as 
they  shall  occur. 

The  transactions  between  the  parties  took 
rise  from  an  agreement  in  November,  1783, 
between  Mr.  Alexander  and  Jonathan  Wil- 
liams, by  which  they  agree  to  be  jointly 
employed  in  supplying  the  Farmers  Gen- 
eral of  France  with  tobacco,  each  to  supply 
100,000  livres  for  the  purpose :  Alexander  to 
come  to,  and  settle  in  Virginia,  in  order 
to  buy  and  ship  the  tobacco;  and  Williams 
to  settle  in  France,  to  do  the  business 
there:  Neither  was  to  charge  for  his  labor; 
but  to  be  allowed  all  necessary  expenses  of 
housekeeping,  travelling,  clerks,  Ac.  of 
which  their  respective  books  were  to  be  evi- 
dence. Alexander  was  empowered  to  take 
in  a  partner  in  America;  and,  in  March, 
1784,  assumed  Mr.  Morris  as  a  partner,  one- 
third  concerned  in  the  agreement;  and  all 
extension  or  alteration,  which  might  take 
place,  was  to  be  by  common  consent;  Mor- 
ris to  have  a  third  of  gain,  and  bear  a  third 
of  loss,  but  to  have  no  allowance  for  serv- 
ices, except  actual  expenses  incurred. 

Morris,  thus  introKcluced,  made  a  new 
contract  with  Le  Normand,  Receiver  Gen- 
eral of  the  finances  of  France,  for  the  de- 
livery of  60,000  hogsheads  of  tobacco,  in 
the  years  1785,  1786,  1787 ;  for  which  he  was 
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to  receive  36  livres  per  hundred,  to  be  paid 
to  the  bankers  Le  Couteulx  &  Co.  retain- 
ing two  livres  per  centum  to  reimburse  a 
million  of  livres,  which  was  to  be  immedi- 
ately advanced  to  Morris.  Under  these 
contracts,  Mr.  Alexander  continued  to  pur- 
chase and  ship  tobacco  until  July,  1786.  In 
the  mean  time,  a  loss  having*  been  sus- 
tained in  the  shipment  of  2,000  hogsheads, 
from  the  high  price  in  Virginia,  he  Nor- 
mand  permits  Morris  to  ship  20,000  hogs- 
heads more  than  the  60,000,  within  the 
limited  time  of  three  years ;  Morris  to 

97  be  at  liberty   to    ship  them,    if  *con- 
venient :  Le  Normand  bound   to   take 

them.  July  the  6th,  1786,  Morris  and  Alex- 
ander enter  into  a  new  agreement,  which 
reciting  the  contract  with  Le  Normand  in 
January,  1785,  and  that  Alexander  had  been 
employed  to  superintend  the  purchase  and 
shipment  of  tobacco  on  terms  to  be  after- 
wards settled,  proceeds  to  settle  the  terms, 
as  follows:  All  tobacco  purchased  by,  or 
under  the  orders  of  Alexander,  since  Octo- 
ber, 1784,  till  the  completion  of  the  contract 
with  Le  Normand,  were  to  be  on  the  account 
and  risk  of  Morris ;  and  Alexander  was  to 
account  for  those,  as  well  as  for  all  gain  on 
the  sales  of  tobacco  purchased,  and  commis- 
sions on  purchases  made  for  others:  In 
consideration  of  which,  and  as  a  recompense 
for  his  great  abilities  exerted,  and  to  be 
exerted,  Morris  agrees  to  allow  him,  over 
and  above  all  commissions  to  sub-agents 
and  charges,  a  dollar  per  hogshead  for 
every  hogshead  which  had  been,  or  might 
be  shipped  to  France,  in  consequence  of 
the  contracts  aforesaid ;  and  to  allow  him 
two  and  a  half  per  cent,  on  all  tobacco 
purchased  and  not  sent  to  France.  Alex- 
ander to  retain  all  profit  made  by  him,  by 
speculations  in  militar3''  certificates,  or 
otherwise. 

Under  this  agreement,  Mr.  Alexander  has 
credit  for  his  dollar,  on  60,000  hogsheads, 
although  so  many  were  not  shipped  before 
the  end  of  the  year  1787.  But,  his  first 
claim  discussed,  is  for  $20,000  for  the  to- 
bacco which  Mr.  Morris  was  permitted  to 
ship,  if  he  chose,  and  did  so  within  that 
year;  the  agreement  between  Morris  and 
Alexander,  is  in  terms  confined  to  the  con- 
tract for  the  60,000  hogsheads,  by  reference 
to  that  contract  for  its  date:  and  though 
both  knew  at  the  time  that  Morris  had 
permission  to  add  the  20,000  hogsheads, 
there  is  no  reason  to  presume  they  meant 
to  treat  of  it  at  all.  Their  silence,  with 
that  knowledge,  is  opposed  to  such  pre- 
sumption. It  was  optional  with  Morris; 
and  it  was  precarious,  whether  it  could  be 
procured  in  time,  in  addition  to  the 
60,000:  Besides,  it  being    substituted 

98  *to  recompense  a  loss  in  the  2,000  hogs- 
heads borne  by  Morris,  and  producing 

a  loss  in  itself,  instead  of  a  recompense, 
upon  Mr.  Alexander's  own  principles, 
his  claim  is  unfounded,  as  he  would  re- 
ceive the  reward  for  getting  rid  of  a  losing 
bargain,  instead  of  yielding  a  beneficial 
interest.  Although  the  agreement  did  not 
extend  to  the  2,000  hogsheads,  yet  the  cor- 
respondence shews  that  Morris  meant  to 
allow  the  six  shillings  upon  them,  if  they 
could  be  shipped  in  time  to  entitle*  him  to 
the  profit;  and  to  such  intention,  the  stim- 


ulus to  exertion,  *  increase    my   profit  and 
your  commission,"  refers:     It  could  not  be 
purchased;  Morris    lost    the    profits;    and 
Alexander's  demand  of  reward,  for  what  he 
could  not  do,    is   unreasonable.     Hints  are 
given,    as    if    both    knew  that  the  tobacco 
would  be  received  in  1788;  a  fact  not  proved 
by  any  document,    and  contradicted  by  the 
event.     Morris  made  an  essay,  in  that  year, 
to   discover  if  it    would    be    received:  The 
discovery    was    unfortunate.      Much   labor 
was  employed,    in    argument,    to   shew,  oo 
one  side,  that  Morris  did  not   supply  funds 
sufficient,  and,    on  the  other,    that  Alexan- 
der misapplied  the  funds  furnished  to  his 
private  speculations.     Neither   is   satisfac- 
torily   proved:     For,    although    Alexander 
frequently  recommends  it  to  Morris  to  keep 
him  supplied,  he  never  states  that  he  lost  a 
single  opportunity  of  purchasing,  for  want 
of   them :    The  accounts   shew,    that  there 
were    always  considerable   balances   in  the 
hands    of  him,    and  of  his  sub-agents;  and 
though  they  consisted  mostly  in  facilities, 
and    not  specie,  those  appear  generally  to 
have  answered  the  purpose:    In  the  few  in- 
stances where  specie  was  required  and  sent 
for,  it  was  furnished.     The  detention  of  the 
messengers,    a  few   days,  only  proves  that 
the  difficulty  of    procuring,    and    Morris's 
anxiety    to    furnish,   the    specie.     On    the 
other  hand,  the  Court  discover  no  proof  of 
Alexander's  having  used  the  funds  for  his 
private    speculations.     The    true  cause  of 
disappointment  appears,   from  Alexander's 
letters,  to  have  been  at  first,  the  high  price 

of    tobacco;    and,'    afterwards,    the 
99        scarcity     of     that     *commodity;    of 

which,  his  strong  expressions,  that  it 
could  not  be  procured  by  the  aid  of  the  t>est 
funds  of  Heaven  and  Earth,  are  the  most 
conclusive  evidence.  Upon  the  whole,  the 
Court  is  of  opinion,  that  this  claim  was 
properly  rejected  by  the  Court  of  Chancery. 
The  second  claim  is  for  about  1,7001.  for 
household,  or  counting-house  expenses. 
This  is  founded  on  the  agreement  between 
Alexander  and  Williams,  wherein  it  is  stip- 
ulated, that  such  expenses  of  house-keep- 
ing, travelling,  clerks,  Ac,  should  be 
allowed,  but  which  does  not  apply  to  the 
present  contract.  By  the  agreement  be- 
tween Alexander  and  Williams,  as  first 
entered  into,  both  were  to  devote  them- 
selves to  that  business  only ;  and  to  settle, 
one  in  Virginia,  the  other  in  France,  for 
carrying  it  on :  Neither  was  to  charge  any 
thing  for  his  labour,  but  their  whole  ex- 
pense of  living  was  to  be  a  common 
charge:  When  Morris  was  taken  in,  how- 
ever, a  different  language  is  used ;  no  men- 
tion of  house-keeping,  clerks,  &c. ,  is  made ; 
but,  he  was  to  be  allowed  for  actual  ex- 
penses incurred.  So,  in  the  agfreement 
between  Morris  and  Alexander,  charges  are 
to  be  allowed  over  and  above  a  large 
salary,  and  commissions  to  sub-agents. 
Two  auditors,  who  adjusted  the  accounts, 
well  understood  the  common  acceptation  of 
charges,  in  a  mercantile  contract  of  this 
sort,  to  comprehend  only  real  expenses 
paid  in  the  purchase  and  shipment  of  to- 
bacco ;  so  much  they  had  allowed  in  the 
costs  of  tobacco;  and,  therefore,  they 
properly  rejected  the  whole  claim  of 
1,7001.,  including  those  and  other  improper 
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articles.      On    this    point,    therefore,    the 
Court  also  approve  the  decree. 

The  third  claim  is  for  the  loss  of  the  to- 
bacco shipped  in  the  Mary  Anne,  and  the 
expenses  on  that  occasion.  The  deposition 
of  Eddins  proves,  that  the  loss  was  occa- 
sioned either  from  the  insufficiency  of  the 
ship  or  the  bad  conduct  of  the  captain  and 
seamen ;  and  Mr.  Alexander  must  bear  it, 
as  owner  of  the  former  and  answerable  for 
the  latter.     On  this  point  the  decree  is  also 

approved. 
100  *We  come  then  to  the  fourth,  re- 
specting"  Griffin's  certificates,  .from 
which  Mr.  Alexander  insists  to  be  dis- 
charged, on  accounting  for  the  price  at 
which  he  sold  them,  amounting  to  2,5711. 
7s.  3d.  which  sale  he  justifies  under  his 
contract  with  Griffin  in  July,  1787,  by  which 
he  was  empowered  to  sell  them  for  what 
they  would  fetch,  to  be  applied  to  the  pur- 
chase of  the  tobacco,  as  a  security  for  which 
they  were  deposited. 

The  whole  correspondence  from  March, 
1786,  to  May,  1788,  shews,  that  it  was  Mor- 
ris's money  which  was  advanced  to  Griffin ; 
the  securities  his;  and  the  delays  in  selling 
the  certificates  were  by  his  consent:  And 
why  Alexander  should  complain  of  Morris's 
having  finally  settled  with  Griffin,  without 
consulting  him,  is  not  conceived,  unless  he 
meant  to  have  added  a  heavy  penalty  upon 
Griffin,  to  his  other  gains  of  that  sort. 

On  the    3d  of    May,    1788,    Morris  wrote 
Alexander,  that  he  had  settled  Griffin's  debt, 
and  desired  him  to  deliver  Griffin  all  securi- 
ties  and    deposits    taken    of    him.     John 
Richards  and  Alexander  K.  Marshall,  prove 
Griffin's  demand  and   Alexander's  refusal; 
and  the  latter  adds,    that   Alexander   said 
he  retained  them  as  his  property,  and  that 
Griffin  said  he   should   hold   Alexander  re- 
sponsible for  the  certificates.     Alexander's 
letters  to  Morris  of  May  1st  and  6th,  state, 
that   he  retained  the  certificates   as   an  in- 
demnity against  Morris's  protests;  and  for 
the  same    reason    he    refused    to  transfer 
vouchers   for   the    out-standing  debts,    but 
said  he  was  ready  to  do    both,    on    having 
these  protests  produced,   cancelled,  or  him- 
self discharg'ed.     At  that  time   the  certifi- 
cates   were    all    in    his    hands,  the  sale  of 
which  he  did  not  commence    until  the  16th 
of  May;  and  we  come  to  consider  whether 
those  sales  were  justifiable.     That  the   cer- 
tificates were  the  specific  property  of  Mor- 
ris, in  the    hands    of    Alexander,    as    his 
agent,    is     unquestionable;    and,    that    an 
agent  or  factor  may  retain  such  prop- 
101     erty  as  security  for  a  *debt  due,  or  as 
an  indemnity    against   engagements 
for    the    principal,    is    also    clear.       But, 
whether  he  can  sell  such  property,  depends 
on  the    circumstances   of    each   particular 
case,    inducing   a   necessity   for  a   sale    to 
answer  those   purposes;    and    the    circum- 
stances ought  to  be  strong,  whereas,  in  the 
present   case,    the   sale  was    forbid   by  the 
proprietor. 

The  general  principle  laid  down  by  Lord 
Mansfield,  in  Drinkwater  et  al.  v.  Good- 
win, Cowp.  251,  is,  that  a  factor  who  re- 
ceives cloths  and  is  authorised  to  sell  them, 
makes  the  buyer  debtor  to  himself,  and 
though  he  is  not  answerable  for  the  debt, 
he  has  a  right  to  receive  the    money,    his 


receipt  discharges  the  buyer,  he  may  com- 
pel payment  by  suit,  in  which  case  the 
buyer  could  not  defend  himself  by  shewing 
that  the  principal  was  indebted  to  him; 
for,  the  principal  can  never  say  that,  but 
where  nothing  is  due  to  the  factor.  The 
circumstances  there,  were  very  strong;  the 
factor,  when  he  became  security,  stipulated 
that  the  money  borrowed  should  pass 
through  his  hands  to  the  principal,  a 
clothier,  who  was  to  send  his  cloth  to  sell, 
as  usual,  for  his  security:  But,  in  the 
present  case,  the  sale  of  these  certificates 
was  not  within  the  ordinary  agency  of 
Alexander.  They  were  deposited  as  a 
pledge  for  Morris's  money  advanced,  and 
subject  to  his  control.  He  did  not  authorise, 
but  forbid  the  sale;  and  it  can  only  be 
justified,  if  at  all,  by  shewing  that  money 
was  then  due  to  the  agent,  or  that  a  sale 
was  necessary  to  exonerate  him  from  his 
engagements  for  Morris.  That  Alexander 
was  not  a  creditor  at  the  time,  but  a  debtor 
to  upwards  of  6,0001.,  appears  from  the 
account  settled ;  and  he  must  shew  that  his 
engagements  required  it,  in  order  to  justify 
the  sale.  The  bills  really  paid,  are  charged 
to  Morris  in  the  accounts  settled,  amongst 
which  are  Mr.  Alexander  John  Alexanders ; 
which,  in  his  account  current  March  28, 
1788,  he  charges  to  Morris,  with  the  interest 
and  charges,  amounting  to  2,1911.  3s.  7d. 
currency;  at  the  foot  of  that  account,  he 
states  a  list  of  bills  returned  and  unsettled, 

amounting  to  3,6001.  sterling,  a    sum 
102      not  '^equal  to   the   balance   he    owed, 

and  would  not  justify  a  sale  of  the 
certificates,  even  if  he  had  been  pressed 
for  payment,  which  is  not  shewn.  Whether 
these  bills  have  been  since  paid  by  either 
party,  or  were  endorsed  by  Alexander,  does 
not  appear,  except  that  Morris  says  in  his 
answer  that  Alexander  has  paid  part  of 
them,  which  is  credited  to  him  in  the  ac- 
count settled.  If  they  are  yet  out-standing, 
and  were  endorsed  by  Alexander,  he  ought 
to  be  indemnified  by  Morris  against  them. 
No  other  protests  appear,  except  those  on 
which  judgments  have  been  recovered  by 
Stott  &  Donaldson ;  which  judgments,  Mr. 
Morris  swears,  in  his  answer  to  the  last 
bill,  he  paid  to  those  creditors  in  1793, 
and  took  an  assignment  of  the  judgments, 
on  which  he  ought  to  give  a  release  to  Al- 
exander, which  will  amount  to  an  indem- 
nity of  the  bail.  There  not  appearing, 
then,  any  pressing  necessity  for  a  sale  of 
the  certificates  on  account  of  those  protests, 
Alexander  had  no  power  to  sell;  but,  ought 
to  be  considered  as  having  retained  them, 
and  to  be  made  so  accountable.  For, 
though  deposited  with  Gray  and  M'Nair, 
there  seems  to  be  no  question  but  they  are 
to  be  specifically  delivered,  on  those  de- 
fendants being  indemnified  as  bail  for  Al- 
exander, at  the  suit  of  Stott  &  Donaldson. 
As  to  the  balance,  Alexander  is,  by  the 
decree,  to  procure  and  transfer  stock  of 
equal  value,  or  compensate  for  their  present 
value,  to  be  settled  by  a  jury.  This  is  ob- 
jected to,  and  it  is  urged,  that  the  price 
they  sold  for,  or  the  real  value,  at  that 
time,  ought  to  be  the  rule.  After  reason- 
ing by  analogy  to  the  case  of  trover  on  one 
side,  and  detinue  on  the  other,  which  did 
not  support  the  objection,  since  Morris  had 
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the  option  which  of  those  suits  he  would 
commence,  the  counsel  recurred  to  cases  in 
this  Court.  Groves  v.  Graves,  [1  Wash. 
1,]  was  a  contract  to  deliver,  on  a  fixed 
day,  certificates  of  a  certain  description, 
but  no  specific  paper;  and  the  principal 
reason  for  fixing  the  value  at  that  day, 
was,  that  Groves  was  not  afterwards 
obliged  to  take  the   paper  if  depreci- 

103  ated;  and,    therefore,    ought    not  *to 
have    the    gain    by  their  rise:    But, 

this  is  not  the  case  of  property  in  specific 
paper,  which  remains  at  the  risk  of  the 
proprietor,  for  gain  or  loss ;  and  so  it  was 
determined  in  the  cases  of  Reynolds  v. 
Waller,  [1  Wash.  164,]  and  Wilson  v. 
Rucker,  [1  Call  500.]  In  both  which,  the 
value,  at  the  time  of  the  recovery,  was  the 
rule.  Of  this  responsibility  Alexander 
was  warned  before  the  sale ;  and  any  hard- 
ship in  the  case,  he  has  brought  on  himself 
by  his  own  misconduct.  On  this  point, 
therefore,  the  decree  is  also  right ;  as  is 
the  dismission  of  the  bill  of  Alexander  John 
Alexander,  as  his  protests  were  given  up 
and  charged  to  Morris  before  the  sale, 
when  Morris  ceased  to  be  his  debtor,  and 
he  became  a  creditor  of  William  Alexander 
&  Co.  only. 

We  now  come  to  the  last  point,  v^hether 
Alexander  shall  be  allowed  to  discount  the 
notes  of  Morris  A  Nicholson  at  their  nom- 
inal value,  or  at  the  price  which  he  paid 
for  them?  The  latter  is  the  decree,  and 
that  price  to  be  settled  by  a  jury.  The 
question  is  important  in  value,  but  the 
only  difficultv  is,  to  decide  between  two 
men,  both  of  whom  appear  to  have  done 
wrong,  on  which  of  them  the  injury  shall 
fall.  On  the  one  hand,  it  is  impossible  to 
justify  Morris,  whether  his  conduct  pro- 
ceeded from  his  distress,  or  an  insatiable 
thirst  for  riches,  in  coining  these  millions 
of  notes,  to  circulate  under  a  promise  to 
redeem  them  at  full  specie  value,  which 
he  must  have  known  he  would  not  be  able 
to  do;  and  that  the  world  would  be  thereby 
deceived.  According  to  his  account,  how- 
ever, mankind  was  not  wholly  deceived; 
they  got  into  circulation  by  his  depositing 
them  in  heaps  for  money  borrowed,  and 
their  value  to  him  was  what  they  would 
sell  for.  And  those  sates  gave  a  tone  to 
their  depreciation  from  time  to  time,  as  a 
rate  at  which  they  were  generally  passed 
between  individuals.  Of  these  deposits  and 
sales,  we  have  no  account,  till  1796,  when 
some  were  deposited  at  two  shillings  in  the 
pound,  and  which  sold  afterwards,  in  Feb- 
ruary,   1797,    at  twelve   cents,    some- 

104  thing  less  than  *nine  pence ;  at  which 
rate     Williams     purchased     at    least 

64,000  dollars  of  the  notes  now  offered  in 
discount;  for,  that  they  are  the  same  notes, 
appears  from  a  comparison  of  three  lists, 
one  by  each  of  the  brokers  Amridge,  and 
Biddle,  and  the  other  by  Alexander,  all 
agreeing,  so  far  as  date,  number  and  sums. 
The  value  Williams  paid  for  them,  appears 
in  Riddle's  deposition.  He  received  them 
in  exchange  for  old  notes,  which  were  sold 
for  less  than  the  new  ones,  and  he  paid 
Biddle  one  cent  per  pound  for  the  difference. 
Here,  it  may  be  necessary  to  observe,  that 
the  Court  allow  the  depositions  to  be  read, 
though  taken  after  the  decree   and   appeal, 


since  they  relate  to  the  subject  of  discount ; 
as  to  which  the  suits  are  to  be  considered 
as  yet  depending  in  the  Court  of  Chancery, 
of  which  Morris  ought  not  to  be  deprived, 
by  the  appeal  having  been  granted  before 
the  final  decree.  The  commissions  were 
prooerly  awarded,  and  the  depositions  taken 
in  presence  of  the  attorney  of  Alexander. 
Having  stated  the  situation  of  Morris, 
what  is  that  of  Alexander?  After  suits 
depending  near  ten  years,  and  the  accounts 
between  the  parties  are  adjusted,  he  is 
found  to  be  a  fair  debtor  to  Morris  in  a 
large,  sum ;  upon  which  he  buys  up  those 
notes  at  about  nine  pence  in  the  pound, 
and  claims  a  discount  for  them  at  twenty 
shillings.  Was  he  deceived  by  the  import  of 
the  notes?  William  Marshall's  deposition, 
shews  his  opinion  of  the  value  of  those 
notes  in  summer  of  1797 ;  when  he  declared 
that  he  did  not  possess,  nor  would  he  be 
concerned  with  one  of  them ;  and  advised 
Mr.  Marshall  not  to  be  concerned  with  any 
more:  Or,  is  he  injured  by  being  allowed 
the  specie  he  really  paid,  as  if  he  had  paid 
that  to  Morris?  It  is  believed,  that  the 
widows  and  orphans  spoken  of,  and  all 
others,  holding   Morris's   notes,    would    be 

glad  to  be  so  paid  for  them. 
105  *In  6  Bac.    Abr.  137,  Gwil.  ed.  it  is 

said  as  in  the  case  of  bankruptcy  the 
debt  claimed  to  be  set  off,  must  have  ex- 
isted at  the  time  of  the  bankruptcy,  so,  in 
other  cases,  it  must  be  in  existence  at  the 
time  of  commencing  the  suit;  for  which 
he  refers  to  the  3  T.  R.  186 ;  [Evans  v. 
Prosser,]  2  Burr.  1229;  [Baskerville  v. 
Brown.]  Which  is  surely  very  reasonable, 
it  being  improper  for  a  debtor  after  suit, 
to  trump  up  claims  against  his  creditors  in 
order  to  discount  them,  especially  when 
purchased  at  an  under  rate.  The  counsel 
aware  of  this,  and  that  this  is  the  case  at 
law,  claims  the  discount  as  an  equity,  and 
justifies  the  advantage  gained  in  the  pur- 
chase, as  a  balance  for  the  loss  in  the  cer- 
tificates. Mr.  Alexander's  opinion  of  that 
loss  may  justify  his  morality  in  the  at- 
tempt ;  but  the  Court  having  decided  that 
the  claim  of  Morris  to  the  certificates  is 
just,  and  that  the  loss,  if  any,  was  occa- 
sioned by  Alexander's  own  fault,  that  loss 
can  give  him  no  equity  to  extend  the  value 
of  his  discounts. 

Upon  the  whole,  the  Court  is  of  opinion 
that  the  decrees  are  all  right  as  far  as  they 
go;  but  that  Morris's  recovery  ought  to  be 
suspended,  until  he  shall  release  the  judg- 
ments of  Stott  &  Donaldson,  and  indemnify 
Alexander  against  the  outstanding  bills, 
if  any,  endorsed  by  him,  or  allow  him  credit 
for  their  amount:  And,  with  this  direc- 
tion, the  decrees  are  affirmed,  with  costs. 


Tomlinson  and  Others  v.  Dillard. 

[Friday,  Nov.  iBth.  1801.] 

Descentj— Personalty  of  Infant— Rljiriits  of  Mother.*— By 

the  act  of  1792,  tbe  personal  estate  is  distributable 
amonfif  the  persons  entitled  to  tbe  real:  and. 
therefore,  the  mother  of  the  deceased  infant  is 
not  entitled  to  any  part  of  his  personal  estate 
derived  from  the  father. 

^Descents— Infant's  Lands.— Under  the  statute  of 
descents  of  1792,  where  an  infant,  havincr  title  to 
real  estate  of  inheritance  derived  by  purchase  or 
descent  immediately  from  bis  father,  dies  wlthoat 
issue,  and  with  no  brother  or  sister,  or  descendant 
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Tomlinson    and   others,    brought   a    bill 

against  Dillard  in  the  High  Court  of  Chan- 

cerj,  stating,  that  the  plaintiffs  are,  some 

of  them,  the  brothers  and    sisters,    and  the 

rest  descendants  of   the   brothers  and 

106  sisters  of  Benjamin  Tomlinson,  *de- 
ceased.      That     the    said    Benjamin 

Tomlinson,  died  February  1,  1791,  leaving 
a  vrill,  whereby  he  gave  his  wife,  Nancy 
Edioe  Tomlinson,  one  moiety  of  a  tract  of 
land  in  Greensville  county,  in  fee  simple; 
together  with  the  use  of  the  plantation, 
in  Greensville  county  aforesaid,  whereon 
he  lived,  during  her  natural  life :  And  then 
devised  as  follows :  **Item,  whereas  my  said 
wife  appears  to  be  pregnant  at  this  time,  I 
give  all  the  rest  and  residue  of  my  estate, 
real  and  personal,  to  such  child  or  chil- 
dren as  may  be  bom  from  intermarriage 
with  her;  if  she  should  bring  forth  more 
than  one,  to  be  equally  divided  share  and 
share  alike:  If  but  one,  I  give  the  whole  of 
the  said  residue  of  my  estate  to  that  one, 
whether  male  or  female,  and  to  his  or  her, 
(as  the  case  may  be)  heirs  forever."  That 
after  the  testator's  death,  the  said  Nancy 
£dloe  Tomlinson,  the  wife,  was  delivered 
of  a  son  called  Benjamin  Edloe  Tomlinson ; 
and  the  year  1798,  she  intermarried  with  the 
defendant  George  Dillard.  That  the  prop- 
erty devised  to  the  wife,  included  all  that, 
and  much  more  than  the  testator  received 
by  her.  That  the  testator's  said  son,  died 
on  the  3d  September,  1798,  at  about  eigh- 
teen months  of  age,  leaving  the  said  Nancy 
Edloe,  his  mother,  who  was  at  that  time  the 
wife  of  the  defendant  George  Dillard.  That 
the  said  Nancy  Edloe  Dillard  survived  her 
son,  the  said  Benjamin  Edloe  Tomlinson, 
bat  a  very  short  time,  and  then  died,  leav- 
ing the  said  defendant  George  Dillard,  her 
second  husband  alive.  That  the  plaintiffs 
are  entitled  under  the  act  of  Assembly,  to 
the  whole  estate,  real  and  personal  of  the 
said  Benjamin  Edloe  Tomlinson,  as  he  died 
an  infant  and  intestate :  But  the  defendant 
George  Dillard,  having  obtained  adminis- 
tration, on  the  estate  of  his  deceased  wife, 
refnses  to  deliver  it;  and,  therefore,  the 
bill  prays  a  decree  for  the  estate. 
The  answer  insists,  that  the  mother  be- 
came entitled  to    the  slaves  and  per- 

107  sonal    estate    of    the    infant  *at    his 
death,    and,    consequently,    that    the 

of  either,  the  father  beinfir  dead  bnt  the  mother 
liviaff,  the  risrbt  of  Inheritance  is  not  in  abeyance, 
batiroesto  the  brothers  and  sisters  of  the  father  in 
parcenary  or  other  lineal  descendants:  so,  the 
mother  beinff  dead  and  the  father  living,  in  such 
case,  the  estate  derived  from  the  mother  firoes  to 
her  brothers  and  sisters,  or  their  lineal  descendants 
in  parcenary.  Templeman  y.  Steptoe,  1  Munf.  830; 
Addison  V.  Core.  2  Mnnf.  279. 

Under  the  act  of  1798.  land  inherited  by  an  infant 
directly  from  his  father,  on  the  death  of  the  infant, 
leaviar  no  relatives  but  a  crrandmother  and  uncle 
in  the  paternal  line,  sroes  wholly  to  the  uncle. 
lAggon  V.  Fnqua.  6  Munf.  S81. 

It  is  now  settled,  that'the  mother  of  an  infant  who 
died  intestate,  between  the  first  of  October,  1798 
(when  the  suspended  act  of  1798  took  effect),  and  the 
SSd  of  January.  1808  (when  the  act  "concerning  the 
distribution  of  unbequeathed  personal  estate,"  was 
passed),  or  any  of  her  issue,  by  a  person  other  than 
the  father,  was  not  entitled  to  any  part  of  such 
infant's  personal  estate  derived  Immediately  from 
the  father.  Dilliard  v.  Tomlinson,  1  Munf.  188.  citing 
the  principal  case. 

SwBe-AppHcatlcHi  off  Statute.— An  application  of  the 
Virginia  sutute  (Va.  Code  1887,  S  2666)  is  afforded  by 
the  case  of  Vauffhan  v.  Jones,  23  Qratt.  444.  See  2 
Mln.  Inst  (4th  Ed.)  642. 


defendant,  as  her  administrator,  is  now 
entitled  thereto,  without  being  accountable 
to  any  person  for  them. 

The  Court  of  Chancery,  being-  of  opinion 
that  the  mother  succeeded  to  the  slaves  and 
personal  estate  of  the  infant,  at  his  death ; 
and,  consequently,  that  the  defendant,  as 
her  administrator,  was  entitled  to  them; 
decreed,  that  the  bill  should  be  dismissed 
with  costs.  From  which  decree,  the  plain- 
tiffs appealed  to  this  Court. 

Call,  for  the  appellants. 

The  act  of  Assembly  is  positive,  that  the 
personal  estate  shall  go  to  the  same  per- 
sons, who  are  entitled  to  the  real  estate. 
Of  course,  none  can  take  the  personal 
estate,  but  those  who  are  to  share  the  lands. 
Therefore,  as  the  defendant  is  not  entitled 
to  any  part  of  the  lands,  he  has  no  claim 
to  the  personal  estate. 

Wickham  and  Randolph,  contra. 

By  the  act  of  1785,  [c.  60,  12  Stat.  Larg. 
138,  J  there  was  no  difficulty,  for  the  rela- 
tions on  both  sides  were  entitled.  But, 
this  the  Legislature  thought  was  hard,  in 
the  case  of  lands  only ;  and,  therefore,  as 
to  them,  they  altered  the  rule,  where  an 
infant  died  seised.  But,  this  was  not  in- 
tended to  apply  to  the  case  of  chattels ;  to 
which  the  words  descent  and  purchase  do 
not  regularly  apply :  for,  they  are  contin- 
ually subject  to  change;  and,  consequently, 
the  inconveniences  attending  the  attempt 
to  ascertain  which  of  them  came  from  his 
parents,  and  which,  from  other  sources, 
are  incalculable.  The  notion  of  transferring 
the  estate  back  to  the  blood  of  the  first  pur- 
chaser, was  bottomed  on  the  feudal  system ; 
and,  therefore,  no  longer  to  be  regarded  in 
this  country,  where  that  system  is  now 
wholly  exploded.  It  is  clear,  that,  between 
the  years  1790  and  1792,  the  personal  estate 
was  not  subject  to  these  exceptions;  and 
the  act  of  1792,  [c.  93,  R.  C.  ed.  1803,] 
108  only  meant  *to  incorporate  the  old 
laws,  without  affecting  or  altering 
their  construction.  Brown  v.  Turberville, 
in  this  Court,  2  Call  390,  went  upon  the 
principles  contended  for  by  us.  If  a  con- 
trary construction  should  prevail,  there  is 
no  provision  for  the  estate  of  a  deceased 
infant,  not  derived  from  the  father  or 
mother. 

Call,  in  reply. 

As  the  law  is  positive,  the  argument 
drawn  from  mere  rules  of  construction  will 
not  be  sustained;  because,  that  would  be 
to  make  the  law  bend  to  the  rule,  and  not 
the  rule  to  the  law.  The  words,  purchase 
and  descent,  will  not  produce  the  difference 
contended  for;  because,  if  the  word  ^*de- 
scent,"  be  confined  in  the  manner  men- 
tioned, it  explodes  the  whole  system.  For, 
that  word  is  used  throughout  the  statute ; 
and  the  word  '* purchase,"  is  not  at  all  ap- 
plicable to  personal  estate.  It  will  not  be 
difficult  to  take  an  account  of  the  different 
estates;  as  the  period  of  acquisition  is 
short;  and  the  will,  the  inventory,  or  deeds, 
will  always  discover  it.  The  Legislature, 
by  the  act  of  1790,  [c.  13,  13  Stat.  Larg. 
122,]  only  intended  to  add  to  the  law  of 
descents,  and  meant  that  the  statute  of  dis- 
tribution should  refer  to  both.  If  the  Leg- 
islature had  intended  the  contrary,  they 
would  have  declared   so;  whereas,    instead 
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of  a  declaration  to  that  effect,  thej  merely 
amended,  that  is,  added  to  the  law  of  de* 
scents,  leaving  the  whole  to  be  considered 
as  one,  and  the  act  of  distributions  to  refer 
to  it,  as  an  entire  system.  The  provisos 
operate  as  exceptions  to  the  person,  and 
not  to  the  estate ;  because,  the  act  first  con- 
stituted general  heirs,  and  then  excluded 
some  of  those  heirs  in  a  particular  event ; 
leaving  the  rest  to  take  the  estate.  In  this 
view,  the  case  of  Brown  v.  Turberville,  if 
it  applies  at  all,  is  in  our  favour;  because, 
the  argument,  that  the  statute  would,  upon 
our  construction,  be  absurd  and  contradic- 
tory, as  it  would  make  the  estate  derived 
from  the  parents  go  differently  from 

109  that  derived    from  any  *other  source, 
applies    as   forcibly    in    the   case   of 

lands;  because,  it  is  the  provision  in  the 
case  of  lands,  which  we  contend  for ;  and, 
therefore,  if  the  absurdity  exists,  it  is  in 
the  law,  and  not  in  our  construction.  The 
strongest  argument  against  us,  which  has 
ever  occurred  to  me,  is,  that  both  acts 
were  to  be  taken  as  one  system.  But,  that 
in  fact  proves  nothing;  because,  they  are 
two  distinct  acts.  That  of  descents  passed 
first,  and  the  other  afterwards.  But,  if 
they  had  been  one  act,  it  would  have 
amounted  to  the  same  thing ;  for,  the  lands 
would  have  been  subject  to  a  particular 
course  of  descent;  and  then  it  would  still 
be  a  declaration  that  the  personal  estate 
should  go  in  the  same  manner.  Under 
every  point  of  view,  therefore,  the  decree 
of  the  Court  of  Chancery  is  wrong ;  and 
ought  to  be  reversed. 

Cur.  adv.  vult. 

ROANE,  Judge.  In  the  year  1787,  the 
Legislature  passed  an  act,  altering  the 
course  of  descents.  This  act  related  only 
to  lands;  and  was  part  of  a  system  com- 
menced with  a  view  of  conforming  our 
laws  to  the  genius  of  our  government,  and 
abolishing  the  feudal  and  monarchical 
principles  derived  to  us,  therein,  from  the 
parent  government  of  Britain.  The  great 
principle  of  the  law  was,  to  lose  sight  of 
the  stock  from  whence  the  land  descended, 
(or,  in  the  feudal  language,  the  blood  of 
the  first  purchaser,)  and,  considering  the 
person  last  seised  as  the  absolute  owner  of 
the  land,  to  make  that  will  for  him,  in  case 
of  intestacy,  which  the  natural  affections 
of  mankind  authorise  us  to  infer,  he  would 
have  made  for  himself:  For  instance,  the 
descent  was  ordained  to  the  father  or  the 
mother,  in  preference  to  collateral  relations 
on  the  part  of  the  mother  or  father,  as  the 
case  may  be.  No  person  acquainted  with 
the  feelings  of  human  nature  can  say,  that 
this  canon  of  descent  was  not  conformable 
with  the  general  policy  of  that  law;  none 
can  pretend  that  a   father  or  mother 

110  is,  in  respect  *of  the  son,  a  stranger, 
or  that  he  or  she  would  not  have  been 

preferred,  by  him,  to  a  collateral  kinsman 
of  the  other  line. 

Thus  the  law  stood  as  to  real  property; 
and  an  act  of  the  same  session  adopted,  by 
reference,  the  same  canons,  for  the  distri- 
bution of  personal  estate:  both  laws  were 
founded  on  the  justest  and  truest  princi- 
ples, which  ought  ever  to  govern  the  Leg- 
islature, until  they  forget  that  the  son  was 
the    owner   of   the    property;  and  that   no 


human  being  is  more  dear  to   him  than  his 
father  or  mother. 

In  the  year  1790,  [c.  13,  2  3,  4,  13  Stat. 
Larg.  123,]  however,  the  descent  law  was 
altered,  and  it  was  enacted,  that  where  an 
infant  shall  die,  without  issue,  having  title 
to  any  real  estate  of  inheritance,  derived 
by  purchase,  or  descent,  from  the  father, 
the  mother  of  such  infant  should  not  succeed 
thereto,  if  there  be  certain  relations 
(specifying  them,)  on  the  part  of  the 
father,  this  provision  is  reciprocated,  to  the 
case  of  land  coming  on  the  part  of 
the  mother ;  with  a  saving  of  the  right  of 
dower  and  curtesy,  as  the  case  may  be. 
Every  person  at  all  conversant  with  the 
law,  will  readily  perceive,  that  the  terms 
real  estate  of  inheritance,  purchase,  de- 
scent, dower,  and  curtesy,  are  wholly  inap- 
plicable to  chattels,  however  adapted  to 
lands:  But,  I  will  pass  on,  from  this  argu- 
ment, to  others  deemed   of  greater  efficacy. 

Habituated  to  respect  the  Legislature  of 
our  country,  I  have,  nevertheless,  no  hesi- 
tation to  say,  that  this  law  of  1790,  was 
anti-republican  and  aristocratic;  founded 
on  false  principles,  and  on  a  total  dereliction 
of  the  policy  of  the  act  of  1785.  It  was 
anti-republican  and  aristocratic,  because  it 
tended  to  keep  up  the  wealth  of  families; 
and  so  contravene  the  wise  policy  which 
annihilated  entails  in  1776.  It  was  founded 
on  false  principles,  because  it  forgot  that 
the  infant  was  the  owner  of  the  property, 
and  had  respect  only  to  those  from  whom 
he  had  derived  it,  whq  had  parted 
111  with  the  ^interest  therein,  and  with 
relation  to  whom,  only,  the  mother  or 
father,  as  the  case  may  be,  can  be  consid- 
ered as  a  stranger,  and  because  it  made  a 
disposition  for  the  infant,  which  he  never 
would  have  made  for  himself;  and  which 
the  Legislature  did  not  pretend  to  set  up, 
for  those  who  were,  themselves,  capable  of 
disposition. 

This  act  of  1790,  however,  although  the 
act  of  distributions  was  then  in  the  partic- 
ular contemplation  of  the  Legislature,  and 
in  fact  amended  by  it  in  another  instance, 
did  not  extend  this  provision  to  the  case  of 
chattels;  and  good  reason  will  presently 
appear  why  it  did  not. 

In  1792,  the  Legislature  revised  our  laws. 
It  was  the  object  of  that  Legislature  to 
simplify,  not  to  alter  those  laws;  and,  in  a 
case  of  doubtful  construction,  this  acknowl- 
edged design  of  the  Legislature,  will  be 
permitted  to  have  its  weight. 

In  this  session  of  1792,  [c.  93,  R.  C.  ed. 
1803,]  an  act  was  passed,  to  reduce  into  ope, 
the  several  acts  concerning  descents;  in- 
corporating, among  the  rest,  the  provisions 
before  stated,  of  the  act  of  1790;  and  a  dis- 
tribution law,  of  the  same  session,  referring 
to  the  act  just  mentioned,  by  its  title,  en- 
acts, that  the  surplus  of  chattels  shall  be 
distributed,  to  the  same  persons,  and  in 
the  same  proportions,  as  lands  are  directed 
to  descend  in,  by  that  act:  And  the  present 
question  is,  whether  this  reference  adopts 
the  canons  of  descents,  as  applicable  to 
personal  chattels,  only  as  a  general  rule, 
to  be  varied  as  other  laws  on  that  subject, 
and  the  nature  of  chattels  in  certain  in- 
stances may  require ;  or  establishes  them 
as  an  universal  rule,  for  distributing  cbat- 
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tela,  comprehending  all  cases,  and  adopting 
the  aforesaid  proyision,  among  the  rest. 

The  former  construction    involves   us    in 
no  difficulty   whatever :  The  latter  presents 
consequences  which  none  can  foresee  or  es- 
timate. 

112  *I  adopt  the  former  construction, 
for  the  following  reasons:  1st.  Be- 
cause, it  was  supposed  that  the  Legislature 
of  1792,  did  not  mean  to  extend  this  provi- 
sion to  chattels,  on  account  of  the  conse- 
qnences  which  would  ensue,  some  of  which 
will  be  now  stated;  because,  the  general 
design  of  that  Assembly  was  not  to  alter 
the  laws ;  and  because  a  mistake  probably 
arose  in  the  present  respect,  by  referring 
to  the  descent  law,  by  its  title,  instead  of 
enacting  the  provisions  intended,  totidem 
verbis. 

2d.  Because,  even  an  unequivocal  ex- 
pression, by  the  Legislature,  may  be  con- 
trolled by  consequences,  and  the  reason  of 
the  law,  taken  on  a  general  view ;  and  a 
fortiori,  in  a  case  of  general  or  doubtful  ex- 
pression. 

3d.  Because,  the  provision,  as  relative  to 
the  lands,  is  founded  only  on  the  idea  of 
the  party's  being  intestable,  which,  in  that 
case,  continues  till  the  age  of  21 ;  whereas, 
he  is  testable  of  chattels  at  18:  The  reason 
and  ground  of  the  law,  therefore,  as  appli- 
cable to  lands,  ceases,  at  least  in  part,  as 
applyiniir  to  chattels. 

4th.  Because,  although  the  act  is  recipro- 
cal as  to  lands,  i.  e.  extends  to  lands  de- 
scendinsr  from  the  mother,  as  well  as  from 
the  father,  yet,  from  the  nature  of  that 
property,  in  respect  to  the  rights  of  the 
hnsband,  no  inconvenience  will  ensue  from 
such  extension :  whereas,  in  relation  to 
chattels,  such  extension  cannot  exist  with- 
ont  infringing  the  right  of  the  husband  to 
take,  absolutely,  the  personal  estate  of  his 
wife.  If  such  right  exists  in  him,  a  descent 
of  chattels  to  his  wife's  child,  as  from  her, 
can  never  exist.  A  moiety  of  the  cases, 
therefore,  contemplated  by  the  provision, 
can  never  take  place  in  respect  of  chattels, 
without  repealing  the  general  law,  vesting 
the  wife's  property  in  her  husband:  A 
dilemma  consequently  exists  in  this  partic- 
nlar ;  the  consequences  of  which,  either  way, 
are  very  operative,  in  opposing  the  con- 
struction which  has  obtained.     If,  as 

113  I  clearly  suppose,    the  *right    of    the 
hnsband  to  his  wife's  personal  estate, 

cannot  be  affected  by  this  provision ;  if  it 
applies,  (and  it  is  here  to  be  remarked,  that 
the  husband's  right  is  recognised  in  the 
clause  immediately  following,)  it  follows, 
that  the  provision,  although  reciprocal  in 
words,  is  not  so  in  fact.  I  will  put  the 
case  of  an  infant  dying  seised  of  personal 
estate,  derived  from  his  father,  and  from  his 
mother  through  his  father,  they  both  being 
dead.  Now,  as  the  mother's  chattels,  being 
transferred  to  the  father  by  the  marriage, 
fi:o  to  the  child,  as  from  the  father,  it  fol- 
lows that  the  relations  on  the  part  of  the 
mother  will,  in  every  event,  be  excluded, 
and  those  on  the  part  of  the  father,  in  every 
event,  succeed.  The  law,  therefore,  is  not 
reciprocal,  but  partial ;  and  those  who  ad- 
mit the  right  of  the  husband,  and  yet  con- 
tend for  the  provision  in  question,  must 
^ve  up  that  part  of  it   which    favors   the 


mother,  and  thereby  alter  the  law,  so  as  to 
operate  in  all  cases,  in  favor  of  the  father. 

5th.  Because,  if  the  same  rule  prevails  in 
all  cases,  as  relative  to  both  kinds  of  prop- 
erty, it  would  abridge  the  admitted  right  of 
aliens  to  take  personal  property,  because 
they  cannot  also  take  lands.  Besides,  if 
the  law  had  been  enacted,  e  converse,  i.  e. 
if  the  canon  had  been  established  in  the 
distribution  law,  and  then  referred  to  in 
the  descent  law,  it  might  equally  have  been 
argued,  that  the  right  of  aliens  to  take  lands 
was  enlarged,  or  rather  created.  But,  cer- 
tainly, these  important  innovations,  in  the 
general  law  on  this  subject,  shall  not,  any 
more  than  the  before  supposed  innovation 
in  the  law  affecting  the  husband's  right  to 
his  wife's  personal  estate,  be  affected  by 
this  side-wind  construction,  if  another 
rational  construction  can  be  found. 

6th.  Because,  all  laws  have  reference  to 
the  subject  matter  thereof.  Land,  from 
its  permanent  nature,  is  capable  of  being 
traced  ad  infinitum;  but,  chattels  being  of 
a  fluctuating  nature,  and  moreover  the  prop- 
erty of  some  of  them  consisting  in  their  use, 
are  not  traceable;  and,  after  a  lapse 
114  *of  21  years,  great  inconvenience  as 
well  as  litigation  would  ensue,  from 
attempting  it.  If  it  be  said  that  slaves  are 
more  permanent  and  capable  of  being 
identified,  the  answer  is,  that  they  stand 
upon  the  same  foot  with  all  chattels,  and 
must  stand  or  fall  by  a  construction  em- 
bracing all. 

A  construction  besieged  by  such  difBcul- 
ties,  and  unavoidably  producing  such  con- 
sequences, is  entirely  inadmissible. 

But,  it  is  said  that  the  words  of  the  act 
of  1792,  are  explicit,  and  must  prevail. 
Judge  Blackstone,  in  his  position,  that  the 
reason  of  the  law  is  to  be  consulted  even  in 
opposition  to  the  letter,  puts  perhaps  a 
stronger  case  than  the  one  before  us.  A 
mischief  of  the  common  law,  he  says,  was, 
that  ecclesiastical  persons  let  long  leases, 
to  the  impoverishment  of  their  successors. 
To  remedy  this,  the  statute  of  Elizabeth 
was  made,  declaring  void  all  leases  made 
by  ecclesiastical  persons  for  longer  terms 
than  three  lives,  or  21  years.  1  Black. 
Com.  87.  Although  these  terms  are  as 
comprehensive  as  the  English  language 
can  afford,  it  was  yet  holden  that  this  act 
does  not  make  such  leases  void,  during  the 
life  of  the  Bishop,  Ac.  as  not  being  within 
the  mischief  intended  to  be  remedied.  To 
say  the  least,  the  application  of  this  deci- 
sion to  the  case  before  us,  will  exempt 
from  the  operation  of  the  act  of  1792,  all 
cases  happening  after  the  decedent  had  at- 
tained 18  years  of  age;  for,  he  was  then 
testable,  and  may  perhaps  have  actually 
made  a  testament.  If,  then,  in  that  case, 
we  must  depart  from  the  general  rule  laid 
down  by  the  act,  as  not  being  within  the 
mischief  intended  to  be  remedied,  we  may, 
in  all  cases,  in  which  it  is  equally  inappli- 
cable; we  may  withdraw  personal  estate 
from  its  operation  altogether,  for  the  rea- 
sons already  assigned. 

I  am,  consequently,  for  affirming  the  de- 
cree. 

FLEMING,  Judge.  I  have  not  had  a 
moment's  doubt  upon  this  case.  The  lan- 
guage of  the   acts  of   Assembly  leaves    no 
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room  for  criticism.     That,    concerning   the 
course     of     descents     excludes     the 

115  mother,  *in  terms,  from  any  share  in 
the  real  estate ;  and  that,   concerning 

.  distributions,  passed  at  the  same  session  of 
the  Legislature,  has  declared,  that  the  per- 
sonal property  shall  be  distributable  in  the 
same  manner,  and  go  to  the  same  persons 
with  the  real  estate.  This  fixes  that  the 
same  persons  are  to  take  both  estates.  It 
is  in  vain,  therefore,  to  urge  the  confusion 
and  difficulties  which  it  is  said  must  ensue 
from  this  mode  of  interpreting  the  law ;  be- 
cause, the  Court  are  bound  down  by  its 
positive  precepts,  and  have  no  discretion 
in  the  matter.  For,  whatever  latitude  a 
Court  may  think  proper  to  indulge,  where 
the  expressions  are  ambiguous,  they  cer- 
tainly have  no  right  to  do  so,  when  the 
words  are  clear;  but,  if  inconveniences  fol- 
low from  a  literal  construction,  they  must 
be  redressed  by  the  Legislature,  and  not  by 
the  Court ;  who  are  not  to  torture  the  words 
in  order  to  discover  meanings  which  the 
Legislature  never  had ;  but,  are  to  pursue 
the  plain  import  of  the  statute,  without  re- 
gard to  the  consequences.  I  am  therefore 
of  opinion,  that  the  decree  should  be  re- 
versed, and  the  personal  estate  distributed 
among  the  appellz^nts. 

CARRINGTON,  Judge.  The  principle 
of  the  decree  is  equitable,  as  it  extends  to 
the  mother  a  proportion  of  the  son's  estate; 
but  it  appears  to  me  to  be  repugnant  to 
the  positive  directions  of  the  law.  The 
terms  whereof  are  too  explicit  to  admit  of 
any  latitude  in  the  construction ;  which  can 
never  take  place,  but  when  the  expression 
is  doubtful,  and  a  strict  adherence  to  the 
letter  might  disappoint  the  intention  of  the 
Legislature ;  and,  then,  the  latitude  is  al- 
lowed to  support,  and  not  to  defeat  the  law. 
Such  was  the  case  of  Brown  v.  Turbcrville, 
where,  from  the  ambiguity  of  the  expres- 
sion, there  was  danger  of  subverting  a 
great  part  of  that  system  of  descents,  which 
was  evidently  contemplated  by  the  Legis- 
lature ;  and,  therefore,  to  avoid  so  great  a 
mischief,  a  liberal  interpretation  was 
adopted  by  the  Court.  But  here,  the  law  is 
expressed  in  terms  too  plain  to  be  misun- 
derstood, and  there  is  nothing  which  leads 
to  a  cpnclusion,  that  the  Legislature 
intended  any  thing  more   than  what 

116  *thev  have  explicitly   declared.     For, 
the  {  5  of  the  act  of  1792,  concerning 

the  course  of  descents,  excludes  the  mothe^ 
from  a  participation  in  any  part  of  the  real 
estate  of  her  deceased  infant,  which  was 
derived  from  the  father;  and  by  the  act  of 
the  same  session,  concerning  the  distribu- 
tion of  intestates'  estates,  it  is  declared, 
that  the  personal  property  of  the  decedent 
shall  be  distributed  in  the  same  proportions 
and  to  the  same  persons  as  lands  are  di- 
rected to  descend  in,  and  by,  the  first  act. 
This  declaration  leaves  no  room  to  doubt ; 
for,  it  is  a  clear  expression  of  the  Legisla- 
tive will,  that  there  shall  be  no  distinction 
as  to  the  persons  who  are  to  take,  whether 
the  estate  be  real  or  personal.  The  Court, 
therefore,  has  no  authority  to  enter  into 
equitable  enquiries,  when  the  positive 
meaning  is  so  clearly  expressed,  but  it  must 
rest  with  the  Legislature  to  correct  the  evil. 
Besides,    it    is    very  probable,    that   in  the 


course  of  so  many  years,  many  estates  have 
been  distributed  according  to  the  letter  of 
the  act,  and  that  many  persons  have  bought 
and  sold  and  regulated  their  transactions 
accordingly;  the  mischiefs,  therefore,  of 
a  contrary  construction,  at  this  time,  would 
be  incalculable.  The  result  is,  that  I  am 
of  opinion,  that  the  decree  of  the  Chancel- 
lor should  be  reversed;  and  a  decree  en- 
tered, in  its  room,  for  distributing  the 
estate  among  the  complainants,  according 
to  the  prayer  of  the  bill. 

LYONS,  Judge.  The  inclination  of  my 
mind  would  have  led  me  to  support  the 
Chancellor's  opinion ;  but  the  words  of  the 
act  of  Assembly  are  too  strong  to  be  re- 
sisted. I  think,  therefore,  that  the  decree 
should  be  reversed. 

PENDLETON,    President.      A    testator, 
by  will  in  1797,  devises  to  his  wife  a  tract 
of  land,  and  seven  slaves  in  fee,  and  other 
lands  for  life,  and  supposing  his  wife  to  be 
pregnant,  gave  all  the  residue  of  his  estate, 
real  and  personal,  to  the  child  or   children 
she  should  bring  by   him.     The  wife  had  a 
son,  who  lived  about  eighteen  months,  and 
then  died,  leaving  no  brother  or  sister. 
117      The  mother,    intermarried  with  *Dil- 
lard,  and  after  her  death,  administra- 
tion  on    her  estate,   as   well  as  on  that  of 
her  son,  was  granted  to  Dillard,  who  claims 
the   personal   estate  of  the  child.     The  ap- 
pellants are  the  brothers  and  sisters  of  the 
testator,  and  of   course   the  next  of  kin  to 
the  child,  by  his  father,  and  being  entitled 
under   the  law   of   descents   to  the  lands, 
which  came  from  the  father,  claim  the  per- 
sonal estate,  under   the   same    predicament 
by  the  act  of  distributions.     I  will  consider 
how  the  distribution   would  have  stood   be- 
fore the  act  of  1785,  what   were  the   rights 
of  the  parties  under  that  act,  till  1792,  and 
what  is   the  operation   of   the   latter    act? 
The  act  of  distribution  prior  to  1785,  having 
disposed  of  an   intestate's  personal  estate 
between  his  wife  and  children^  provides  for 
contingencies  happening  in  the  family.     If 
after  the  death  of  a  father  any   of  his  chil- 
dren shall  die    intestate,    without   wife  or 
children,  in  the   life- time   of   the   mother, 
every  brother  and    sister,    and    the   repre- 
sentatives  of   them,    shall  have    an    equal 
share  with  the  mother;  and  if  all  the  chil- 
dren   shall   so   die   intestate,  in  the  life  of 
the  mother,  the  portion  of  the  child  dying 
last,  shall  be  equally  divided   between    the 
mother  knd  the  next  of  kin    by    the  father ; 
thus  assimilating  it  to  an  executory  devise, 
upon  an  event  which   must   happen    in  the 
life-time    of   the   mother,   in  a  will,  which 
the  Legislature  are  supposed  to  be  making, 
to  accord  with  what  would  have    been   the 
will  of  the  intestate :  and  the  effect  o|  this 
law,  in  the  present  case,    would    have  been 
that  the  personal   estate   would   have  been 
divided  into  equal  moieties,  one  of    which 
would    have    gone    to  the   mother,  and  the 
other    to   the   appellants.     Slaves  were  not 
then    included  in  personals,  but  descend^ 
to    the    heir,    and    could   not,   by   descent, 
have    passed    out   of   the    father's  family. 
The  act  of  1785  made  no  difference  between 
lands  and  personals,  but  gave  the  whole  of 
both  to  the  mother,  if  there  were  no  brothers 
or  sisters  of  the    intestate,    to   share   with 
her,  and  vested   the   property    in   the  first 
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takers,  without   providing   for   future  con- 
tiogencies ;  or  enquiry  how  the  intes- 

118  tate  ^acquired    the   estate.     The  law 
of   1790   changed    the   descent,    as  to 

lands,  in  the  case  of  an  infant  intestate, 
excluding  the  father  and  mother  from  any 
share  in  the  lands  which  came  to  the  infant 
from  the  other  parent ;  but  this  made  no 
difference  as  to  the  personal  estate,  which 
by  the  act  of  distribution  in  1785,  was  not 
to  follow  future  laws  of  descent  as  to  lands, 
bat  referred  to  the  act  of  that  session  by  its 
title.  Thus  stood  the  law  in  1792,  when  a 
new  act  of  descents  was  passed,  incorpo- 
rating the  acts  of  1785  and  1790  into  one ;  and 
extending  the  exclusion,  (in  the  case  of  an 
infant  intestate)  of  one  parent,  from  a  share 
of  the  estate  which  came  from  the  other, 
to  the  issue  of  such  excluded  parent  by  an- 
other husband  or  wife ;  and,  having  passed 
that  act,  they  proceeded  to  make  a  new  act 
of  distributions,  copied,  I  believe,  through- 
out, from  the  act  of  1785,  until  they  came 
to  the  reference  to  the  law  of  descents ;  and 
that  clause  has  these  words,  ''If  there  be  no 
wife,  then  the  whole  of  such  surplus,  shall 
t>e  distributed  in  the  same  proportion  and  to 
the  same  persons  as  lands  are  directed  to 
descend  in  and  by  an  act  of  the  General  As- 
sembly, entitled  an  act  to  reduce  into  one, 
the  several  acts  directing  the  course  of  de- 
scents;*' which  is  the  title  of  the  new  act: 
This  was  mentioned  by  Mr.  Randolph,  to 
be  probably  a  mistake  in  the  reference,  for 
which  a  blank  had  been  left  in  the  draft  of 
the  bill,  referring  to  the  title  of  the  new 
act,  instead  of  that  of  1785,  from  inatten- 
tion, or  inaccuracy  in  the  Liegislature.  On 
reflection,  that  gentleman  must  discover 
that  this  observation  applies  against  his 
argument.  For,  if  the  draftsman  of  the 
bill  had  meant  to  refer  to  the  law  of  de- 
scents of  1785,  he  would  have  inserted  the 
title  of  that  act;  but  intending  to  refer  to 
the  new  law  of  descents,  the  title  of  which 
was  not  then  fixed,  he  left  a  blank  to  be 
filled  up  with  such  title,  when  known.  But 
admit  the  probability  of  such  mistake,  and 
still  it  is  possible,  that  having  changed 
the  principle  as  to  the  descent  of  lands, 

119  from   that   of   1785,  they  might  *also 
mean    to  change   it   as  to  personals: 

since  both  were  to  depend  upon  the  case  of 
an  infant  intestate,  and  the  claim  to  be  ad- 
justed within  a  short  period,  when  it  might 
not  be  so  difficult  to  distinguish  his  several 
acquisitions  of  property ;  which  would  be, 
gfenerally,  donations  from  his  parents,  or 
others;  more  especially,  in  the  case  of 
slaves,  an  extensive  branch  of  personal 
property,  which  as  well  as  lands,  they 
might  intend  should  be  continued  in  the 
family  of  the  father,  in  case  there  were  no 
children ;  and  not  go  into  a  strange  family. 
It  is  observable,  that  the  Legislature  has 
made  a  distinction  between  slaves  and  other 
personals,  in  the  case  of  the  widow's  dower; 
since,  in  the  slaves,  she  has  only  an  estate 
for  life,  whilst  she  has  a  property  in  the 
other  personals :  A  distinction  which  they 
did  not  think  it  necessary  to  make  in  the 
case  now  under  consideration ;  but,  left  the 
lesser  to  follow  the  greater  class  of  per- 
sonals. It  rests  with  the  Legislature  to 
explain  their  intentions,  which  I  hope  they 
will  do,  to  settle  the  law  in   this  important 


point;  and,  in  doing  so,  I  trust  they  will 
at  least  allow  some  share  to  the  mother,  as 
before  1785.  If  the  Legislature  are  silent 
upon  the  subject,  that  silence  ought  to  be 
considered  as  an  approbation  of  the  opinion 
of  this  Court,  and  the  point  will  be  settled. 
But,  the  words  of  the  law,  appear  to  me, 
to  be  too  strong  to  admit  of  any  construc- 
tion by  this  Court,  as  they  expressly  direct 
that  the  personals  shall  go  to  the  same  per- 
sons as  lands  go  to,  under  the  new  law  of 
descents,  adopting  the  exclusion  in  the  pro- 
visos of  that  law,  as  well  as  the  other 
parts  of  it.  For,  after  all,  how  does  the 
intention  of  the  Legislature  stand  in  the 
comparative  view  of  these  acts?  In  1785, 
they  declared  that  the  lands  and  personals 
of  an  intestate  shall  go  the  same  way ;  and 
in  1792,  they  have  declared  the  same  thing 
in  positive  terms,  although  they  altered  the 
course,  that  both  should  take  in  certain 
cases,  not  using  a  word  to  distinguish  one 
from  the  other.  The  reasoning  of  the 
Chancellor,  (relied  on  by  the  counsel  in 
this  Court, )  drawn  from  the  words  **  real 
estate    of     inheritance,  descent    and 

120  purchase,"  *used  in    the   law   of  de- 
scents, have  no  force  upon  my  mind ; 

since  real  estates  were  the  only  subject  of 
that  law,  and  it  would  have  been  absurd  to 
have  u»ed  any  expressions  applicable  to 
personals;  but,  that  application  is  made 
to  the  latter,  by  the  act  of  distribution  ;  nor 
do  I  discover  that  the  whole  of  the  surplus, 
must  go  one  way  under  that  act ;  since  the 
whole  surplus  is  distributed,  although  part 
shall  pass  to  one  person,  and  part  to  an- 
other. The  case  of  Brown  v.  Turberville, 
depended  upon  the  {  7  of  the  law  of  de- 
scents, directing  that  *4f  there  be  no 
mother,  nor  brother,  nor  sister,  nor  their 
descendants,  and  the  estate  shall  not  have 
been  derived,  either  by  purchase  or  descent, 
from  either  the  father  or  the  mother,  then 
the  inheritance  should  be  divided  into 
moieties,  one  of  which  should  go  to  the 
paternal,  and  the  other  to  the  maternal  kin- 
dred.*' The  intestate  in  that  case  was  an 
adult  person,  and  the  Legislature  having 
omitted  to  confine  it  to  the  case  of  an  infant 
intestate,  although  it  was  the  apparent  in- 
tention to  refer  to  the  former  parts  of  the 
law,  which  so  confined  it,  the  Court  in  con- 
struction interposed  the  words  in  the  case 
of  an  infant  intestate,  so  as  to  make  the 
clause  read,  **and  the  estate  shall  not  in  the 
case  of  an  infant  intestate  have  been  derived 
from  either  father  or  mother,"  to  comply 
with  the  apparent  intention  in  ihe  law ; 
but,  in  this  case,  I  can  discover  nothing 
which  shews  an  intention  to  exclude  per- 
sonals from  the  proviso,  in  case  of  an  in- 
fant intestate.  The  mother,  therefore,  is 
entitled  to  no  part  of  the  child's  personal 
estate,  which  came  from  the  father;  and, 
in  my  opinion,  the  decree  ought  to  be  re- 
versed, and  a  decree  entered  for  the  appel- 
lants. 

The  decree  was  as  follows:  **The  Court  is 
of  opinion  that  the  act  of  Assembly,  passed 
in  the  year  1792,  for  the  distribution  of  in- 
testates' estates,  having  enacted  that,  if 
there  be  no  wife  or  children,  the  surplus  of 
the  personal  estate  shall  be  distributed  to  the 
same  persons,  and  in    the   same    pro- 

121  portions  as  lands  are  directed  *to  de- 
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scend  in  and  by  an  act  of  the  General 
Assembly  entitled  an  act  reducing*  into  one 
the  several  acts  directing  the  course  of  de- 
scents, has  adopted  the  exceptions  in  the 
5th  and  6th  sections  of  the  said  law  of  de- 
scents, which  exclude  the  father  and  mother, 
and  their  children  by  another  husband  or 
wife,  from  succession  to  the  lands  of  an 
infant  intestate,  which  came  to  him  from 
the  other  parent,  as  well  as  the  rule  to 
which  they  are  exceptions;  and  extends  the 
exclusion  equally  to  a  distributive  share  of 
the  personal  estate  coming  to  the  infant  in 
the  same  manner.  The  words  real  estate 
of  inheritance,  descent,  and  purchase,  used 
in  the  law  of  descents,  and  applicable  only 
to  lands,  form  no  objection ;  since  lands 
only  are  the  subject  of  that  act,  and  it 
would  have  been  absurd  to  have  used  terms 
therein  applicable  to  personals ;  but,  in  the 
act  of  distributions,  the  LfCgislature  have 
declared  that  personals  shall  go  to  the  same 
persons  as  the  lands  are  to  pass  to  by  the 
law  of  descents :  Words  too  plain  and  posi- 
tive to  admit  of  doubt  or  construction :  and, 
which  wouIj  be  yiolated,  in  the  present 
case,  by  the  mother* s  taking  the  personal 
estate,  and  the  lands  going  to  the  relations 
by  the  father ;  that  is,  such  of  both  as  came 
to  the  child  from  the  father,  for  if  he  was  en- 
titled to  any  other  estate  of  both,  or  either 
class,  it  will  go  wholly  to  the  mother,  afad 
that  the  decree  aforesaid  is  erroneous. 
Therefore,  it  is  decreed  and  ordered,  that 
the  same  be  reversed  and  annulled,  and  that 
the  appellee  pay  to  the  appellants  their  costs 
by  them  expended  in  the  prosecution  of  the 
appeal  aforesaid  here;  and,  this  Court  pro- 
ceeding to  make  such  decree  as  the  said 
High  Court  of  Chancery  should  have  pro- 
nounced, it  is  further  decreed  and  ordered, 
that  the  appellee  deliver  to  the  appellants 
all  the  slaves  of  the  infant  intestate,  which 
came  to  him  from  his  father,  and  account 
for  their  profits;  that,  he  also  account  with 
the  appellants  for  the  other  personal  estate 
which    came  to    the   intestate    in  the  same 

manner,  and  pay  what  shall  be  due 
122      ^thereon  ;  and  the  cause   is  remanded 

to  the  said  High  Court  of  Chancery 
for  accounts  to  be  taken,  and  further  pro- 
ceeding to  be  had  therein,  according  to  the 
principles  of  this  decree.'* 


Commonwealth  v.  Beaumarchais. 

[Monday,  November  2d,  1801.1 

Settlement  off  Public  Account  by  Solicitor  Qeneral— 
Effect  upon  Claimant.— A  settlement  of  a  public 
account,  by  the  Solicitor  General,  in  consequence 
of  an  order  of  tbe  Executive,  did  notf  bind  the 
claimant ;  altboufirb  be  received  some  payments, 
under  the  settlement. 

Auditor— Appeal  from  Decision— When  Lies.*— An  ap- 
peal lies,  from  the  decision  of  the  Auditor  to  the 
Courts,  in  all  cases. 

Paper  rioney— Scale  of  Depreciation— Effect  upon 
Foreiipner  who  Contracted  with  Qovernment.— A  for- 
eifirner  who  came  here  and  contracted  with  the 
fiTovernment.  durin?  the  paper  money  ra?e,  is 
bound  by  the  act  establishing'  the  scale  of  depreci- 
ation. 

Written  Instruments— Construction. t  — The  written 
instrument  is,  in  creneral,  to  be  resorted  to,  in 

« Auditor— Right  to  Appeal  from  Decision.— An   ap- 
peal lies,  from  the  decision  of  the  auditor  to  the 
courts,  in  all  cases.    This  proposition  of  the  prin- 
cipal case  is  cited  and  approved  in  Attorney  General 
•"•-rpin.  3  Hen.  &  M.  557,  KS9. 

'tten    Contract— Construction.— The    principal 
*lted  in  the  following::  Auditor  v.  ChevalUe, 


order  to  ascertain,  whether  the  contract  was  for 
specie,  or  paper. 
Claim  against  State— Rejection  by  LegUlatore— Effect  t 

—A  rejection  by  the  Leirislature,  of  a  claim  airalnst 
the  State,  is  no  bar  ;  but,  the  creditor  may.  not- 
wlthstandinsr,  apply  to  the  Auditor,  and  If  refused, 
appeal  to  the  Courts. 

Interlocutory  Decrees— Setting  Aslde.$ — When  an  in- 
terlocutory decree  is  entered  at  one  term  of  the 
Court  of  Appeals,  it  may  be  set  aside  at  a  subse- 
quent term. 

Appeals— Effect  of  Equal  Division  of  Court.^— When 
only  four  Judges  are  sittiner.  and  they  are  equally 
divided  in  opinion,  as  to  a  part  of  the  decree  pro- 
nounced by  the  Court  below,  the  reversal  on^rht 
not  to  be  extended  farther,  than  they  all  [or  a 
majority]  concur  there  is  error,  and  the  residue 
ought  to  be  affirmed. 

Beaumarchais  appealed  from  a  decision 
of  the  Auditor  of  Public  Accounts,  to  the 
Hif  h  Court  of  Chancery. 

The  bill  and  petition  state,  that  in  the 
year  1778,  the  plaintiff's  ship  the  Fier 
Roderique  arrived  at  York  Town,  in  this 
State,  with  military  stores,  which  were 
purchased  for  the  State,  by  Armstead  the 
State  ag^ent,  and  refers  to  the  contract 
signed  by  Armstead,  and  ChevalUe  the 
supercargo:  That  previous  to  the  purchase 
of  the  cargo,  a  committee  of  merchants 
offered  four  dollars,  specie,  for  each  dollar 
in  the  invoice,  payable  in  bills  on  France, 
or  in  tobacco  at  20s. ;  but,  the  supercari^o 
preferred  selling  to  the  State,  though  not 
so  advantageous.  That,  the  contract  was 
for  specie;  and  to  prevent  all  misapprehen- 
sion, a  silver  dollar  was,  at  the  time,  pro- 
duced to  the  executive  by  ChevalUe,  as 
explanatory  of  the  currency,  in  which  he 
expected  to  be  paid.  That  in  1785,  the  claim 
was  referred  to  the  Solicitor  by  order  of  the 
Governor  and  Council,  who  reported 
154,4131.  19s.  Id.  due  in .  money,  which  he 
reduced  by  the  scale  of  five  for  one,  and 
973,023  lbs.  tobacco.  That  it  appears  by  the 
certificate  of  the  Governor,  dated  12th  of 
May>  1780,  that  there  was  due  to  the  plain- 
tiff, the  sum  of  161,6031.  13s.  Od.  with  inter- 
est from  the  1st  of  July,  1778.  That  the 
plaintiff  has  received  several  payments  in 
warrants  which  have  depreciated  from  ten 
to  twenty -five  per  cent.  That  he  applied 
to  the  Legislature  in  1793,  who  re- 
123  jected  the  claim,  ^although  all  the 
facts  aforesaid  were  proved,  and  ad- 
mitted by  the  committee  to  be  true.  That, 
notwithstanding  the  premises,  the  Auditor 
refuses  to  settle  the  account,  except  by  the 
scale  of  5  for  1.  Therefore,  the  plaintiff 
prays  an  appeal,  and  that  the  balance  in 
specie  may  be  decreed  to  him,  with  inter- 
est, and  reimbursement  for  the  depreciation 
of  the  warrants. 


5  Call  108,  no  ;  Dearinfir  v:  Rucker.  18  Oratt.  4M,  451 ; 
Omohundro  "v.  Crump,  18  Gratt  705 :  Meredith  v. 
Salmon,  21  Gratt,  774. 

tQaim  against  5tate— Rejection  by  VogiallMture— 
Effect.— For  the  proposition  that  a  claim  a^rainst  the 
state  rejected  by  the  lesrislature  is  no  bar  to  such 
claim,  the  principal  case  is  cited  in  Attorney  Gen- 
eral V.  Turpin,  3  Hen.  &  M.  561. 

SInterloctutory  Decrees— Settlnsr  Aside.— The  princi- 
pal case  holds  that,  where  an  interlocutory  decree 
is  entered  at  one  term  of  the  court  of  appeals  it  mav 
be  set  aside  at  a  subsequent  term.  On  this  subject 
the  principal  case  is  cited  in  Campbell  v.  Campbell, 
22  Gratt.  671  ;  Hall  v.  Bank  of  Virginia,  15  W.  Va.  326. 
329,  333  ;  Towner  v.  Lane,  9  Leierh  290, 291. 

1  Appeals— Effect  of  Equal  Division  of  Court— Where 
the  court  of  appeals  is  equally  divided  on  a  question 
the  decree  of  the  lower  court  is  affirmed.  For  this 
proposition  the  principal  case  is  cited  in  Towner  v. 
Lane,  9  Leierh  280 :  Waller  v.  Ellis,  2  Munf .  103.  See 
monographic  not€  on  "  Appeals." 
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The  answer  of  the  Auditor  admits  the 
contract  with  Armstead,  but  says,  that  a 
sensible  depreciation  was  felt  at  the  date 
of  it,  which  was  known  to  commercial 
men,  in  Kurope  and  America.  That,  the 
contracting  parties,  in  this  case,  seemed 
sensible  of  it,  when  the  plaintiff's  ag^ent 
agreed  to  g'ive  41.  as  the  price  of  each  100 
cwt.  of  tobacco  he  contracted  to  receive  in 
payment;  which  is  about  four  times  the 
sum,  the  same  quantity  of  tobacco  could 
have  been  purchased  at  before  the  Revolu- 
tion, and  that  it  could  have  been  purchased 
for  less  than  20s.  specie  at  the  time  of  the 
contract.  That,  the  contract  is  expressed 
to  be  for  Virginia  currency,  though  it  was 
easy  to  have  said  for  gold  or  silver,  had 
specie  been  intended.  That,  the  interest 
was  atK>ve  the  legal  rate,  which,  with  the 
greater  credit  of  the  State,  and  the  large 
advance  in  tobacco,  or  hopes  of  paper 
money  appreciating,  might  have  induced 
the  plaintiff  to  contract.  That,  the  contract 
ooght  to  be  expounded  as  if  it  had  been 
between  individuals.  That,  the  defendant 
knows  nothing  of  the  statement  relative  to 
the  silver  dollar  as  explanatory  of  the  con- 
tract, and  calls  for  proof.  That,  there  was 
a  settlement  by  the  Solicitor,  and  that  the 
Governor  gave  the  certificate,  but  that  it 
does  not  mention  8x>ecie.  That,  Governor 
Henry's  certificate,  afterwards,  is,  that  it 
is  to  be  discharged  according  to  contract ; 
which,  if  obtained  at  the  plaintiff's  in- 
stance, shews  he  so  considered  it  himself  at 
the  time.  That,  the  plaintiff  acquiesced 
under  the  report,  till   the  year  1792.     That, 

as  to  the  loss  of  the  warrants,  if  it 
124     happened   at   all,  it  ^originated  from 

the  hurry  of  the  plaintiff  to  receive 
what  the  State  would  have  paid  without 
loss.  That,  such  warrants  have  always 
been  received  at  par  by  foreign  creditors. 
That,  the  House  of  Delegates  considered 
the  report  of  the  Solicitor  as  proper ;  but,  if 
not,  that  the  report  of  the  committee  of  the 
House  of  Delegates  is  no  evidence. 

The  answer  of  the  Attorney  General,  re- 
fers to  that  of  the  Auditor,  and  calls  for 
proof  of  the  equity  of  the  claim. 

George  Picket's  deposition  states,  that  in 
1778,  the  Fier  Roderique  arrived  at  York. 
That,  the  merchants  of  York  and  Williams- 
burg were  informed,  that  the  State  agent 
intended  to  buy  the  military  stores,  but  that 
many  goods  would  still  remain.  That,  as 
soon  as  her  arrival  was  known,  merchants 
from  Philadelphia,  Baltimore,  and  other 
places,  came  to  York  to  purchase.  That, 
they  were  informed  that  the  Supercargo 
offered  to  sell  the  whole  cargo  which  re- 
mained, (after  the  State  was  supplied,)  to- 
gether; and,  that  payment  was  to  be  made 
in  specie,  or  tobacco,  at  specie  price.  That, 
a  number  of  merchants  offered  4s.  6d.  specie, 
payable  in  tobacco,  at  20s.  per  cwt.  for 
each  livre,  paid  for  the  goods  in  France. 
That,  this  offer  was  refused  by  the  Super- 
cargo, because  he  said,  the  State  Agent, 
had  offered  him  a  better  price,  to  wit,  6s. 
for  each  livre,  and  to  take  the  whole  cargo : 
which,  he  believed,  he  should  accept.  That, 
if  paper  money  would  have  been  received 
b;  the  Supercargo,  the  merchants  would 
have  given  at  least  20s.  per  livre,  for  each 
Hvre  paid  for  the  goods  in  France ;  but,  no 


such  offer  was  made,  because  it  was  under- 
stood the  sale  would  be  for  specie,  or  tobac<:o 
rated  at  20s.  per  cwt. 

The  Court  of  Chancery  was  of  opinion, 
that  there  was  no  proof  of  a  contract  for 
6s. ;  but,  that  the.  settlement  with  the. 
Solicitor  was  not  obligatory;  and,  that  the 
plaintiff  ought  to  be  allowed  4s.  6d.  at  least, 
for  each  livre,    according  to  the  offer 

125  by   the  ^merchants:   Therefore,    that 
Court  reversing   the    opinion    of    the 

Auditor,  and  decreeing,  according  to  the 
foregoing  opinion,  referred  it  to  a  Com- 
missioner to  take  an  account  agreeably 
thereto. 

The  report  of  the  Commissioner,  states 
the  money  account  of  154,4131.  19s.  Id.  and 
reduces  it  to  livres  at  4s.  6d. ;  after  which, 
it  states  the  tobacco  amount  also,  credits 
the  payments,  and  finds  a  balance  of 
125,5951.  2s.  IM  due. 

The  agreement  between  Armstead  and  the 
Supercargo,  is  for  6b.  for  each  livre  which 
the  goods  rost  in  France;  and  the  public, 
in  part  pay,  to  deliver  1,500  hhds.  tobacco, 
within  90  days,  at  the  rate  of  41.  per  cwt. ; 
and  500  hhds.  more,  at  the  same  rate.  The 
balance  then  remaining  due,  to  be  paid  in 
warrants,  bearing  6  per  cent,  interest,  as 
long  as  the  plaintiff  should  chuae  to  let  it 
remain  there,  or  to  be  laid  out  for  him  in 
tobacco.  The  Supercargo  to  deliver  all  the 
goods,  in  the  invoices  shewn  the  Executive, 
except  a  few  for  his  own  use. 

The  High  Court  of  Chancery  decreed  to 
the  plaintiff,  the  sum  reported  due  by  the 
Commissioner ;  and  the  defendant  appealed 
to  this  Court. 

Nicholas,  Attorney  General. 

The  account  was  settled  by  the  Solicitor, 
and  no  objection  made  to  it  until  the  year 
1792,  when  a  petition  was  presented  to  the 
Assembly.  This  circumstance  shews,  that 
Beaumarchaia  was  then  satisfied  with  the 
settlement;  and,  that  he  did  not  consider 
it  as  a  specie  contract.  But,  the  Court  of 
Chancery  had  no  jurisdiction ;  for,  the  State 
is  sovereign,  and  independent  of  other 
States  and  nations:  therefore,  she  is  not 
amendable  either  to  foreign  or  domestic 
Courts.  Vatt.  1,  138;  3  Black.  Com.  254; 
[Nathan  v.  The  Commonwealth  of  Vir- 
ginia,] 1  Dall.  77.  This  argument  is  not 
answered  by  the  act  allowing  appeals  from 
the  decision  of  the  Auditors ;  for,  that  re- 
lates to  the  appeals  of  citizens,  and  not  of 
foreigners:  and  the  whole  complexion  of 
the  acts  proves  it.  Again,  the  acts  of  1778, 
p.  85,  [c.  17,  J  5,  9  Stat.  Larg.  540,] 

126  *and  the    R.  C.  147 ;  148,  [c.  85,    {    6, 
ed.  1803;  c.  174,    {   6,  ed.  1819,]  speak 

of  cases  where  the  Auditor  acts,  according 
to  his  discretion,  in  disallowing  or  abating 
any  demand:  But,  here  he  refused  alto- 
gether, because  the  Executive  had  decided 
it:  and,  therefore,  the  case  does  not  come 
within  the  meaning  of  those  laws.  The 
settlement  of  the  Solicitor  was  conclusive; 
for  the  act  of  1784,  c.  46,  p.  197,  [c.  7,  11 
Stat.  Larg.  483,]  provided  a  fund  for  pay- 
ment of  the  foreign  creditors;  and,  under 
that  law,  the  case  was  referred  to  him,  by 
the  Executive,  in  the  year  1785.  This 
created  a  jurisdiction ;  which,  being  exer- 
cised, was  conclusive;  especially,  as  Beau- 
marchais    did    not    apply    to   the    Auditor, 
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recently,  and  appeal,  bat  lay  by,  and  re- 
ceived warrants,  agreeable  to  the  settle- 
ment :  Added  to  all  this,  the  Lfegislature 
twice  rejected  it;  which  is  also  an  argu- 
ment of  considerable  weight,  and  amounts 
.to  a  bar  to  the  claim. 

But,  upon  the  merits,  Beaumarchais  is 
not  entitled ;  because  it  was  a  paper  money 
contract:  For,  the  State  had  no  specie  in 
the  Treasury;  and,  therefore,  a  certificate 
of  the  debt,  if  it  had  been  a  specie  claim, 
would  have  been  of  no  use :  a  circumstance, 
which  is  conclusive  to  shew,  that  paper 
money  only  was  contemplated  by  the  par- 
ties. This  is  illustrated  by  that  part  of 
the  contract  which  was  for  tobacco ;  because 
Beaumarchais  was  to  be  allowed  the  price 
and  costs  of  that  to  be  purchased ;  which 
was  plainly  intended  to  meet  any  future 
depreciation,  or,  even,  appreciation. 
Again ;  more  than  the  usual  interest  was 
to  be  paid ;  for,  it  is  six,  instead  of  ^ve, 
per  cent. ;  which  looks  as  if  it  was  in- 
tended as  compensation  for  the  probable 
depreciation.  Thus  far,  upon  the  written 
agreement:  but,  parol  evidence  is  offered 
to  explain  it.  That,  however,  is  not  al- 
lowable. [Ivord  Irnham  v.  Child  et  al.]  1 
Bro.  C.  C.  92.  But,  this  case  here  is 
stronger ;  because  the  parol  testimony  would 
go  to  contradict  the  contract  in  the  present 
case :  which  would  be  contrary  to  all  the 
decisions.  [Smith  v.  Walker,]  1  Call, 
39;  [Bogle  et  al.  v.  Vowels,  Ibid.]  245.  If 
the  situation  of  the  country,   at  that  time, 

be   considered,   it  is  not  conceivable 
127      *that    the    government    would    have 

made  a  contract  for  specie;  because 
paper  was  the  only  medium,  and  the  Leg- 
islature had  great  difficulties  to  keep  up  the 
credit  of  it.  Act  77,  p.  11;  Ch.  Rev.  p.  51, 
[c.  5,  9  Stat.  Ivarg.  2S6.]  It  is  not  proba- 
ble, therefore,  that  the  Executive  would 
have  made  a  contract,  tending  to  sink  its 
credit.  The  offer  of  the  merchants  proves 
nothing;  because  Chevallie  had  many  in- 
ducements to  prefer  the  State ;  whose  credit 
he  thought  better,  and  more  secure  than 
that  of  speculators,  and  adventurers.  Be- 
sides, the  depreciation  of  paper  money  was 
as  well  known  to  him,  as  to  the  govern- 
ment ;  and,  therefore,  if  specie  was  in  con- 
templation, why  did  he  fail  to  have  it 
inserted,  in  the  contract,  or  provided  for, 
in  some  other  way?  No  fraud,  or  imposi- 
tion, is  alleged,  or  pretended;  and,  there- 
fore, the  presumption  is,  that  a  man 
appraised  of  the  situation  of  the  country, 
contracted  in  the  usual  way,  as  he  did  not 
make  any  exception.  Fonb.  Treat.  JB^.  116. 
He  probably  calculated,  like  others,  upon 
the  advantage  of  his  bargain,  in  case  the 
money  should  appreciate ;  for,  in  that  case, 
he  would  have  been  entitled  to  the  nominal 
sum.  1  Dom.  64;  [Chesterfield  v.  Janssen,] 
1  Atk.  339;  [Cass  v.  Ruddle  et  al.]  2  Vern. 
280.  Therefore,  Beaumarchais  had  no  claim, 
but  to  the  value  of  the  money,  according 
to  the  scale.  This  he  has  had;  and,  of 
course,  nothing  is  due.  But,  if  any  thing 
were  due,  interest  on  it,  according  to  the 
decree  of  the  Court  of  Chancery,  is  clearly 
not  demandable.  2  Com.  Dig.  248 ;  2  Atk. 
218;  [Attorney  General  v.  The  Brewers' 
Co.]  1  P.  Wms.  377;  [The  Drapers'  Co.  v. 
Davis,]  2  Atk.  212;  [Countess  of  Ferrers  v. 


Earl  of  Ferrers,]  Cas.  Temp.  Talb.  2; 
[Pomfret  v.  Windsor,]  2  Ves.  sen.  488. 
These  cases  prove,  that  under  the  circum- 
stances of  the  present  case,  interest  would 
not  be  due,  even  if  the  principal  were  justly 
demandable;  which  it  certainly  is  not,  for 
the  reasons  already  mentioned. 

Call,  contra. 

1.  The  contract  was  for  specie:  For,  six 

shillings  is  an  equivocal  term,    and    might 

relate   either   to  specific  or  paper  money, 

which  creates  an   ambiguity;  for,  as 

128  it  may  relate   to  either  ^subject,   the 
term    is   ambiguous,    and    altogether 

uncertain. 
This  produces  two  enquiries. 

1.  Whether  parol  evidence  can  be  received 
to  explain  it? 

2.  Whether  the  evidence  adduced  proves 
it  to  have  been  a  specie  contract? 

As  to  the  first: 

The  rule  is  universfil,  that,  wh.erever  a 
latent  ambiguity  exists,  parol  evidence  may 
be  received,  in  order  to  explain  it:  As  in 
the  case  of  a  devise  to  I.  S.  when  there  are 
two  of  that  name ;  for,  it  t>eing  uncertain 
which  was  meant,  and  the  words  applying 
to  both,  parol  evidence  must  be  received^ 
in  order  to  shew  which  was  intended. 

The  same  reason  holds  in  the  present 
case;  for,  there  being  two  media,  to  both 
of  which  the  term  applies,  parol  evidence 
may  be  received,  in  order  to  shew  -  which 
was  in  contemplation  of  the  contracting 
parties. 

The  cases  cited  on  the  other  side  are  not 
against  us. 

Ross  V.  Norvell,  1  Wash.  14,  is  not :  For 
there,  parol  evidence  was  received;  and, 
therefore,  if  it  proves  any  thing,  it  is  a 
decision  in  our  favour.  Neither  does  that 
of  Irnham  v.  Child,  1  Bro.  C.  C.  92,  be- 
cause that  contained  no  ambiguity;  and, 
therefore,  was  not  within  the  principle. 
Besides,  that  was  the  case  of  a  voluntary 
bequest,  not  influenced  by  circumstances, 
and  the  justice  due  to  the  other  contracting 
party. 

Smith  V.  Walker,  1  Call,  28,  affords  no 
greater  obstacle :  1st.  Because  the  evidence 
there^  was  expressly  repugnant  to  the  bond, 
which  stated  the  money  to  have  been  re- 
ceived on  the  day  of  the  date;  and,  there- 
fore, evidence  of  a  receipt,  at  an  anterior 
period,  was  contradictory  to  the  words 

129  of  *the  bond.  2.  Because  the  Court, 
in  that  case,  took  a  distinction  be- 
tween a  suit  at  law  and  inequity;  allowing 
that  it  might  be  proper  in  equity,  though 
not  at  law ;  and  we  are  in  a  Court  of  Equity. 
3d.  Because  the  Court,  there,  expressed  a 
doubt,  under  the  last  clause,  and  the  Presi- 
dent stated,  that  there  was  a  diversity  of 
opinion  amongst  the  Judges  upon  it.  4th. 
Because  that  was  the  case  of  a  contract  ex- 
ecuted; but  this,  from  its  nature,  was  ex- 
ecutory, and,  in  some  measure,  dependent 
upon  circumstances. 

Bogle  et  al.  v.  Vowles,  1  Call,  244,  al- 
though somewhat  stronger,  is  yet  suscepti- 
ble of  a  plain  answer.  Ist.  It  was  a  case 
without  circumstances,  and,  therefore,  it 
does  not  resemble  our  case.  2d.  It  was  also 
the  case  of  a  contract  executed,  and  not 
executory;  which  latter  circumstance  the 
Court  seem  to  have  thought  made  a    differ- 
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ence;  for,  they  say,  in  the  case  of  a  bond, 
the  circumstances  must  be  very  strong^  to 
produce  a  departure.  3d.  That  case  proves, 
that  circumstances  may  control  the  con- 
tract; for,  in  addition  to  what  has  been 
already  observed,  they  say,  that  the  cir- 
cnmstances  must  be  such  as  arise  in  the 
contract  itself,  which  is  exactly  the  case 
now  before  the  Court ;  because,  the  circum- 
stances all  arose  in,  and  were  part  of  the 
contract  itself,  or  were  closely  connected 
with  it.  4th.  In  that  case,  a  new  day  of 
payment  was  given,  which  made  an  entire 
new  contract;  and,  therefore,  the  Court 
observed,  that  the  parties  mig'ht  have  in- 
creased the  sum,  on  account  of  the  depreci- 
ation. Under  this  idea,  parol  evidence  of 
the  old  debt  would  have  been  wholly  repug- 
nant, and,  therefore  was  clearly  inadmis- 
sible. 

The  decisions,  then,  being  out  of  the  way, 
the  case  stands  on  the  bro^d  principle, 
which  determines,  that  a  latent  ambiguity 
may  be  explained  by  evidence  de  hors  the 
writing.  Of  course,  as  such  an  ambiguity 
exists  in  the  present  case,  it  is  liable  to  the 
influence  of  parol  evidence:  Which, 
IJO  therefore,  *is  clearly  admissible ;  es- 
pecially as  it  was  an  executory  con- 
tract, which  it  has  been  decided  is  liable  to 
an  explanation  by  testimony  aliunde. 
Flemings  v.  Willis,  2  Call  5,  in  this  Court. 

As  to  the  second : 

The  circumstances   are  external,  and  in- 
ternal.   The  external  are, 

That  Chevallie   was   a    foreigner,    unac- 
quainted   with    our  language  and  internal 
affairs:    He    must,    therefore,    have    dealt 
for  such  money  as  he  was  acquainted  with, 
which  was  specie  only ;  for,  paper  was  un- 
known to  his  own  country ;  and,  therefore, 
paper   bills   would    have    been    of   no    use 
there.     Consequently,  if  we  suppose  him  to 
have  been  contracting   with   a   view  to  ad- 
vantage, we  cannot  presume   him   to   have 
sold  for  a  medium,  which  would  have  been 
of  no  use  to  him.     Standing  as  he  did,  the 
only  enquiry  he   had    to   make   was,    what 
proportion    a   Virginia  shilling  nominally 
bore  to    a    French     livre,    supposing    the 
media    the    same;  and    not   what   was   the 
relative  value   of  the  Virginia   paper  shil- 
ling, compared   to    a   French   specie  livre. 
Accordingly,  he  appears  to  have  acted  upon 
that  principle,  since  he  refused  to  deal  for 
paper   money;   and,    when    the    merchants 
offered  4s.  6d.  specie,  he  rejected  it,  because 
he  could  get  more  of  the  State ;  which  could 
only  have   been  true  of  specie,  because  the 
dollar  of  paper  money  was  worth  less  than 
the  4s.  6d.  specie.     Another  decisive  circum- 
stance is,  that  the  loss,  which  would  other- 
wise have  been  sustained,  would  have  been 
immense.      For,    the    price    agreed    to    be 
given,  if  reduced  by  the  scale,  would   have 
been  less  than   the    prime   cost  in  France; 
and  the  freight  here,  as   the   resolution   of 
the  committee    of   the    Legislature  states, 
was  equal   to   the  prime  cost.     So  that  the 
value  of  the   whole  cargo,  and  more,  would 
have  been    sunk.      A   contract,    which    no 
man  in  his  senses  can  be  presumed  to 
131     have  entered  *into;  especially  when 
it  was  in  his   power  to    have    made 
one  with  the  merchants  which   would  have 
been  really  beneficial.     But,  this  is  not  all ; 


Chevallie  was  a  mere  agent  for  Beau- 
marchais,  who  wanted  the  proceeds  of  the 
cargo  to  make  use  of  in  France;  and,  as 
paper  bills  would  not  have  answered  that 
purpose,  it  cannot  be  presumed  that  he 
would  have  so  far  abandoned  the  interest 
of  his  employer,  as  to  sacrifice  his  property 
for  an  article  which  would  have  been  use- 
less to  him.  It  cannot  be  presumed  that  he 
would  have  faithlessly  refused  4s.  6d. 
specie,  and  taken  6s.  paper,  which  was  not 
worth  more  than  13d.  This  conduct  could 
not  have  been  justified,  but  would  have 
subjected  him  to  the  action  of  Beau- 
marchais;  and,  therefore,  if  his  integrity 
had  not  operated,  his  fears  would. 

So  much  for  the  external  circumstances ; 
which  clearly  prove  that  specie,  and  not 
paper,  was  contemplated  by  the  parties. 

The  internal  circumstances  are,  the 
mention  of  six  shillings,  instead  of  a  dol- 
lar, the  term  then  generally  in  use;  which 
looks  as  if  a  distinction  was  intended,  and 
that  the  term  was  understood  to  apply  to  a 
different  medium,  than  that  of  the  paper 
dollar.  Accordingl3',  in  all  the  accounts 
stated  on  both  sides,  the  term  is  preserved : 
For,  Chevallie,  in  the  account  stated  by 
him,  takes  a  distinction  between  the  silver 
of  Virginia,  and  the  money  coined  of  paper 
in  Virginia:  And  when  he  comes  to  strike 
the  balance,  he  does  it  in  silver.  Another 
circumstance  is,  that  the  payment  was  to 
be  postponed;  for,  the  money  was  to  re- 
main with  the  State,  until  called  for:  A 
part  of  the  contract,  which  certainly  never 
would  have  been  made,  if  paper  money 
was  to  have  been  received.  1st.  Because  a 
more  secure  period,  for  returning  the  pro- 
ceeds to  France,  was  not  likely  to  have 
happened  soon,  as  the  cargo  was  brought 
in  an  armed  ship,  which  promised  more 
than  usual  security.  2d.  Because, 
132  *the  State,  having  plenty  of  paper 
money,  would  not  have  stood  in  need 
of  credit.  Of  course,  it  must  have  been 
postponed,  until  the  State  should  be  able  to 
obtain  specie;  which  it  then,  had  not;  for, 
as  the  paper  money  was  already  depreciated, 
and  rapidly  depreciating,  postponing  the 
payment  of  that  medium,  was  to  hazard 
the  whole  vahie  of  it. 

But,  it  is  asked,  why,  if  6s.  specie  was 
intended,  and  tobacco  only  worth  20s. 
specie,  he  should  agree  to  give  41.  per  cwt. 
for  tobacco?  This  question  is  answered  by 
another,  namely:  Why,  if  the  tobacco  was 
worth  more  than  41.  of  paper  money  per 
cwt.,  did  the  State  agree  to  take  that  sum 
for  it?  The  public  officers  were  as  much 
bound  to  save  the  difference  to  the  State,  as 
Chevallie  to  his  principal;  which  shews, 
that  the  parties  had  motives  for  it,  and 
these  will  be  explained.  In  the  first  place, 
the  high  price  of  tobacco  in  France,  justi- 
fied it;  and,  therefore,  for  the  sake  of  the 
whole  contract,  he  agreed  to  make  a  sacri- 
fice upon  the  tobacco.  Chevallie  was  con- 
necting and  weighing  the  different  offers 
which  had  been  made  him  together;  and, 
by  this  means,  he  found  the  result  would 
be  favorable  to  him.  Thus,  4s.  6d.  was 
about  the  true  value  of  the  cargo,  and  6s. 
above  it ;  so,  20s.  was  the  true  value  of  the 
tobacco,  and  41.  abov«  it.  But,  because  he 
was    to    get    an    excess  on  the  price  of  the 
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cargo,  he  could  a£Ford  to  give  the  excess  on 
the  price  of  tobacco.  Of  course,  this  was 
a  mode  which  was  agreeable  to  both  parties. 
For,  it  accommodated  the  State,  without 
their  making  an  apparent  distinction  be- 
tween specie  and  paper  money,  so  as  to 
contribute  to  the  depreciation  of  the  latter; 
and  it  gave  to  Beaumarchais,  the  value  of 
his  cargo  certainly,  with  a  prospect  of  ad- 
vantage from  the  sales  of  the  tobacco,  in 
France.  The  propriety  of  these  remarks 
will  appear  from  the  following  esti- 
mates : 

133      •The  value  of  809,824  livr. 

at  6s.  per  livr.  is  ;f 242,947    9  6 

The  value  of  809,824  livr.  at  4s. 
6d.  per  livr.  is  179,817  .10  1 

The  difference  in  Virginia  cur- 
rency is  ;f  63,1 29  19  5 

to  be  accounted  for ; 
Which  is  done  as  follows  : 
The  value  of  2,000    hhds.   to- 
bacco at  41.  is  ;{;80,000    0  0 
Deduct  the  real  value,  equal  to 

V  or  208.  is  20,000    0  0 


Gained  by  the  State  on  the  to- 


bacco, 


;f60.000    0  0 

From    ;^63,129  19  5 
Take        60.000    0  0 


Gained  by    Beaumarchais,  by 
the  6s.  instead  of  48. 6d.  ;f 3,129  19  5 

Virginia  currency. 

And,  if  to  this,  the  prospect  of  an  ad- 
vantageous sale  of  the  tobacco  in  France 
be  added,  there  will  be  found  no  reason  to 
wonder  at  the  supercargo's  contracting  to 
allov7  41.  for  the  tobacco;  because,  instead 
of  losing,  he  became  an  actual  gainer 
thereby.  As  little  is  to  be  wondered  at, 
that  th^  State  contracted  on  those  terms. 
For,  they  lost  nothing  by  it;  as  the  excess 
of  the  6s.  was  sunk  in  the  price  of  the  to- 
bacco, and  they  gained  a  credit  for  the 
specie,  without  discovering  a  distinction 
between  the  two  circulating  media,  that 
might  affect  paper  money ;  which  was  an 
object  of  importance  to  the  government. 
Since,  besides  that  the  immediate  posses- 
sion of  such  a  cargo  was  extremely  desira- 
ble, the  merchants  would  otherwise  have 
bought  it  up,  and  sold  it  to  the  State,  at 
an  advanced  price ;  or,  Chevallie  would  have 
gone  to  Congress  with  it;  from  which  he 
had  been  with  difficulty  diverted,  at  first, 
by  the  pressing  entreaties  of  the  govern- 
ment. 

But,  it  is  said  that  1,3001.  paper  money 
was  actually  received.  This,  however, 
proves  nothing;  as  it  was,  probably,  in 
small  sums,  drawn  for  little  con- 
134  tingent  ^charges  for  the  ship*s  use, 
whilst  she  lay  in  the  country,  and  no 
estimate  or  liquidation  of  its  value,  made 
at  the  time;  or,  on  account  of  its  insignifi- 
cance, perhaps,  intended:  Especially,  as 
the  government,  which  was  desirous  of 
concealing  a  distinction  between  the  two 
media  in  the  main  contract,  would  scarcely 
have  consented  to  acknowledge  it,  by  ad- 
justing too  little  pa3'ments. 

The  result  is,  that  each  party  had  views, 
in  arranging  the  contract,  upon  the  princi- 
ples they  did.     For,   both   were   accommo- 


dated. The  State  lost  nothing  by  the  68., 
because  it  was  made  up  to  them  in  the  price 
of  the  tobacco.  And  Beaumarchais  was  to 
lose  nothing  by  the  tobacco ;  because  he  re- 
ceived it  in  the  6s.  with  the  prospect  of 
ulterior  advantages,  in  the  sales  of  the  to- 
bacco. 

This  way  the  contract  is  intelligible,  and 
consistent  with  liberal  views  of  advantage, 
on  both  sides:  But«  the  other  would  be  a 
proof  of  illiberality  in  the  government; 
and  of  folly,  or  wickedness,  or,  perhaps, 
of  both,  in  the  supercargo.  In  such  a  case, 
reason  dictates,  that  we  should  adopt  that 
which  is  most  agreeable  to  justice  and  good 
sense. 

I  conclude,  therefore,  that  the  evidence 
and  circumstances  clearly  prove,  that  it 
was  a  specie  contract. 

2.  But,  if  this  was  not  so  clear  upon  the 
evidence,  and  the  principles  of  general  law, 
it  would  be  plain  under  the  last  clause  of 
the  scaling  act;  which  enacts,  ''that,  where 
circumstances  arise  which  would  render  a 
determination  agreeable  to  the  scale  unjust, 
the  Court  shall  award  such  judgment  as  to 
them  shall  appear  just,  and  equitable.*' 
[10  Stat.  Ivarg.  473.] 

This  necessarily  introduces  the  parol  evi- 
dence ;  for,  it  gives  the  Court  jurisdiction 
over  the  circumstances.  But,  in  order 
135  to  judge  of  the  circumstances,  *the 
Court  must  know  them:  And,  in 
order  to  shew  them  to  the  Court,  parol  evi- 
dence must  be  received. 

This  brings  all  the  circumstances  before 
the  Court ;  and  then  the  clause  of  the  act 
strictly  applies. 

1.  Because,  Chevallie  lost  an  opportunity 
of  making  a  contract  for  specie  with  the 
merchants ;  and,  therefore,  he  ought  not  to 
be  injured  by  the  contract  with  the  State. 
For,  that,  in  thelanuuageof  the  act,  would 
render  the  determination,  according  to  the 
scale,  unjust. 

2.  Because,  a  settlement,  by  the  scale, 
would  not  only  deprive  the  seller  of  gain, 
but  would  subject  him  to  a  very  heavy  loss ; 
since  he  would  lose  more  than  his  whole 
cargo. 

3.  Because,  the  parties  do  not  appear  to 
have  contemplated  depreciation  at  the  time, 
and  to  have  allowed  a  greater  price,  with 
that  view.  For,  Chevallie  proposed  to  deal 
by  his  invoice,  to  take  the  prime  cost  and 
freight,  with  a  profit,  not  equal  to  what 
was  usually  demanded.  But,  he  win  get 
neither  costs  or  charges,  if  it  be  scaled ;  for, 
both  will  be  sunk :  Which  would  be  unjust, 
and,  therefore,  according  to  the  act,  the 
contract  ought  to  be  settled  by  equity. 

4.  Because  the  real  justice  of  the  case  is, 
to  give  what  the  goods  might  have  been  sold 
for  here.  Because,  the  State  ought  not  to 
have  them  for  less  than  they  were  worth  ; 
nor  Beaumarchais  to  get  more.  This  worth 
was  the  cost  and  charges,  with  a  reasonable 
profit :  And  that  was  actually  offered  by  the 
merchants;  which  decides  what  ought  to 
be  allowed,  under  the  act. 

5.  Because,  the  public  agent  made  ChevaJ- 

lie  discount  the  boxes  of  cards,  which 
136      were   retained,    at  *four  dollars   for 

one.  But,  that  could  not  be  just  for 
the  State,  which  would  not  be  equally  just 
for  Beaumarchais;  and,  therefore,  if  a  dis- 
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connt  was  made  for  the  benefit  of  the  State, 
equity  demands  that  it  should  be  for  Beau- 
marchais  likewise. 

In  fine,  the  Court  ought  to  consider  onlj 
what  would  be  strict  moral  justice  between 
the  parties,  without  regard  to  the  technical 
rules  of  law,  or  even  those  which  have  been 
adopted  in  a  Court  of  Equity.  For,  the  act 
^ves  greater  authority  than  a  Court  of 
Equity  has  ever  exercised:  Because,  that 
Court  must  follow  the  law ;  but,  'here  the 
Court  is  expressly  exempted  from  such 
necessity,  and  is  left  to  decide  according  to 
the  broad  principles  of  justice. 

These  observations   are   illustrated,   con- 
firmed and  extended  by  the  decisions  which 
have    taken    place    in   this  Court.     For,  in 
the  first  place,  it  has  been  decided,  that  the 
Court  may  enquire  into  the  circumstances, 
and  from  a  view  of  them,  determine  whether 
an  adherence  to  the   scale  would  be  unjust, 
and  if  so,  to  substitute  another;  nay,  that 
a  jury  might  do   it  on   evidence   of  the  in- 
tention of  the  parties:  That  pa*rol  evidence 
would  be  sufficient;  and,   that   if   the  con- 
tract  was    to    be    performed   at   a   distant 
period,  that  was  an    evidence   of  a    specie 
contract,  which  would  prevent  the  operation 
of  the  scale.     Watson  et  al.  v.  Alexander,  1 
Wash.  353-4.     But,  the  case   goes    further, 
and  declares,  that  the   **  con  tracts   of   men 
should  be  governed  by  the  comparative  value 
of  paper  to   specie,    as  they   understood  it 
when  those  contracts  were   entered   into; 
and,  if  that  be  more  or   less   than  the  rate 
at  which  the   scale  afterwards   settled    it, 
the  latter  ought   not  to  be  a  rule  for  them. 
Circumstances,  therefore,  tending  to  eluci- 
date  their    ideas   upon  this    subject,    col- 
lected from  their  expressions  in  the  treaty, 
the  general  opinion    of   the  parties,  and  of 
others  in  the  neighborhood  at  the  time,  and 
such  like,  seem    to  be   what   the  law 
137     contemplates,  *and  can   be   only  col- 
lected from  parol  testimony:"  which 
is  a  full  authority  that  the  real  justice   of 
the  cause  is  to  be  attained ;  and,  that  what 
it  is,  must  be  decided  by  the  circumstances, 
shewn  by  parol  testimony. 

But,  it  has  been  decided,  that  a  contract 
of  this  kind  was  not  within  the  operation 
of  the  sale.  For,  in  Hill  et  al.  v.  Souther- 
land's  ex'r,  1  Wash.  128,  it  was  held,  that 
imported  goods  were  not  within  the  act. 
The  words  of  the  Court  are:  **we  are  of 
opinion,  that  the  legal  scale,  so  far  as  it 
operates  in  the  years  1777  and  1778,  is  not 
a  just  one  in  itself,  nor  corresponding  with 
the  general  opinion  of  the  citizens  at  the 
time,  as  to  depreciation,  nor  does  the  scale, 
at  any  period,  give  a  proper  rule  for  fixing 
the  price  of  imported  goods,  which  was  in- 
fluenced by  the  expense  and  risk  of  impor- 
tation, as  well  as  by  the  depreciation  of 
the  paper  money:"  which  decides  the  ques- 
tion completely ;  and  proves,  that  this  con- 
tract, being  for  imported  goods,  could  not 
be  scaled. 

3.  The  statement  by  the  Solicitor,  does 
not  bar  the  claim ;  because,  it  was  a  refer- 
ence by  the  Executive,  without  the  consent 
of  the  agent  of  Beaumarchais.  It  was  mean  t 
as  an  estimate  for  the  use  of  the  Executive 
only,  and  was  not  intended  to  bind  either 
party.  Of  course,  it  has  no  operation. 
But,  under  another  point  of  view,    this 


settlement,  as  it  is  called,  does  not  affect 
the  case;  namely,  that  his  province  was 
not  to  decide  upon  claims,  but  merely  to 
solicit  them.  He  was  not  judge  in  any 
sense,  but  a  prosecutor  altogether.  And, 
as  to  the  words  of  the  act  which  relate  to 
the  sums  due  from  the  public,  they  only 
mean  that  he  should  report  the  balances  as 
they  appear  on  the  public  books,  and  not 
those  which  he  has  decided  on  to  be  just. 
In  short,  it  was  like  making  out  the  esti- 
mates for  the  service  of  the  current 
year. 

138  *4.  The     Court    of    Chancery    had 
jurisdiction :     For,  the   terms   of  |  6, 

are  extensive  enough  to  include  every  case; 
and  expressly  subject  the  State  to  the 
jurisdiction  of  the  Courts.  The  words  are : 
** where  the  Auditor,  acting  according  to 
his  discretion  and  judgment,  shall  disal- 
low, or  abate  any  article  of  demand  against 
the  Commonwealth,  and  any  person  shall 
think  himself  aggrieved  thereby,  he  shall 
be  at  lit>erty  to  petition  the  High  Court  of 
Chancery,  or  the  District  Court  holden  in 
the  city  of  Richmond,  according  to  the 
nature  of  his  case,  for  redress,  and  such 
Court  shall  proceed  to  do  right  thereon; 
and  a  like  petition  shall  be  allowed  in  all 
other  cases,  to  any  person  who  is  entitled 
to  demand  against  the  Commonwealth,  any 
right  in  law  or  equity."  This  clause  ap- 
pears to  embrace  every  case  that  can  be 
conceived,  and  to  leave  nothing  for  inge- 
nuity to  exert  itself  upon.  The  language  of 
I  2,  which  was  relied  on  by  the  Attorney 
General,  makes  no  difference.  1st.  Because 
the  ik)wer  of  government  to  contract,  at  all, 
originated  under  acts  of  Assembly;  and, 
therefore,  it  is  within  the  very  letter  of  the 
law.  2d.  Because  the  latter  part  of  |  6,  as 
just  observed,  includes  all  possible  cases. 
For,  there  the  expression  is  not  confined  to 
any  act  of  the  Assembly,  if  that  were  the 
true  reading  of  {  2,  but  it  is  extended  in 
all  cases,  to  any  person  who  is  entitled  to 
demand  against  the  Commonwealth,  any 
right  in  law  or  equity:  Terms,  than  which 
nothing  can  be  more  comprehensive ;  and, 
therefore,  it  would  be  a  waste  of  time  to 
discuss  them. 

But,  then  it  is  said,  that  the  claim  is 
barred  by  the  decision  of  the  Assembly. 
That,  however,  is  not  correct;  for,  the 
word  bar,  always  means  the  decision  of 
some  arbiter  between  the  parties :  Whereas, 
this  is  a  refusal  to  pay  by  the  debtor. 
Besides,  it  is  not  even  the  decision  of  the 
whole  Assembly,  but  only  of  one  branch ; 
and,  therefore,  it  has  no  force,  accord- 
ing    to     the   constitution ;    because, 

139  *both  houses  must  concur,  in  order  to 
give  validity    to  any  Legislative  act. 

Again,  the  Liegislature,  by  refusing  to  do 
any  thing,  left  the  case  unaltered:  And, 
therefore,  if  the  Auditor  would  have  been 
authorised,  if  no  petition  had  been  pre- 
sented to  the  Assembly,  he  was  authorised 
afterwards.  For,  the  Legislature,  by  re- 
fusing to  make  a  new  law,  did  not  alter  the 
old  one. 

With  respect  to  interest,  if  the  principal 
be  due,  interest  is  due  also:  And,  there- 
fore, the  decree  is  right  in  that  respect 
likewise. 

Hay,  contra. 
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The  decision  of  the  Auditor  ought  not  to 
have   been   reversed.     He   refused  to  enter 
into  a    new   investigation    justly;  because 
the  Solicitor  had  settled  the  account  before ; 
and  therefore  he  had   no   authority   to   un- 
ravel it,  but  was  bound  by  that  statement, 
f^or,  he  is  only   authorised    to  settle  unliq- 
uidated    accounts,    and    not    those    which 
have  been  adjusted  before.     A  contrary  in- 
terpretation would  convert  the  Auditor  into 
an    appellate    Judge,    and    would  not  only 
prevent   accounts   from  ever  being  closed, 
but   would  totally  destroy  the  effect  of  the 
act  of  limitations  in   such  cases ;  for,  if  no 
previous   decisions  are  to  be  final,  without 
the  judgment  of  the  Auditor,  and  an  appeal 
is  to  lie  from  his  sentence,   the  act  of  limi- 
tations can  never  begin   to   run,   until  his 
decision  is  had,  so  that   no  length  of  time 
will  bar  a  claim.     It  follows  then,  that  the 
Auditor   was   correct,  in  refusing   to  enter 
into  a    new  examination,  notwithstanding 
the  words  all  other  cases,  in  the  {  6  of  the 
act  of  1792,  R.  C.  147 ;  for,  those  words  were 
plainly   intended    to  fLpply  to  cases,  not  of 
a  pecuniary  nature.     The  settlement  of  the 
Solicitor  was  final ;  and  no  appeal  lay  from 
his  judgment.     Chanc.   Rev.    133.     He  was 
directed    to   settle  the    accounts;  the  State 
agent,    and    the    agent    for   Beaumarchais 
were  both  present ;  no  objection  was  made 
to   the   scale,  although  the  agent  of  Beau- 
marchais did  object  to  the  deficiency 
140      on  the  tobacco;  *the   account,  as  set- 
tled,   was    afterwards    carried  to  the 
Executive,    for  their  approbation ;  and  ten 
years   elapsed,  before  any  application  .was 
made  to  the  Chancellor.     It  is  therefore  too 
much  to   say,  that  a  re-examination  of  ac- 
counts ought  now  to   take  place;  for,  if  an 
account  is  not  recently   excepted    to,  it    is 
presumed    to  be  acquiesced   in.     [Willis  v. 
Jernegan,]  2  Atk.    [252.]     Which  presump- 
tion ought  the  rather  to  be   made,    because 
all  accounts  between  the  State   of  Virginia 
and  the  United  States,  are  now  closed ;  and 
therefore,    if    the    appellee  should  succeed, 
the  State  will  lose  the  money,    without  any 
opportunity  of  redress,  owing  to  the  supine- 
ness  of  Beaumarchais,  in  not  asserting  his 
claim  at   an  earlier   period.     The  decisions 
of  the  Legislature  preclude  all  Judicial  en- 
quiry.    Before  the  year  1780,  the  Assembly 
were  the  only  tribunal,  and  the  jurisdiction 
which  was  afterwards  given  to  the  Courts, 
was  concurrent  only ;  for  the  word  used,  is 
may ;  a  term  which,  by  no  means,  excludes 
the  cognizance  of  the  other   tribunal.     Be- 
sides, it  is  universally  true,  that   when  the 
Legislature  act  within   the   limits  of  their 
constitutional  power,  no  other  tribunal  can 
sa3'    that   they   have  done    wrong.     In  the 
present  case,  it  never  could  have   been   in- 
tended to  give  the  Courts  power  to  control 
the    concurrent    acts    of    the   Legislature; 
and  much  less  to  give  the  party  the  benefit 
of  two  trials;  one   by    the   Assembly,    the 
other  by  the  Courts.     The    appellee   ask  of 
the  Courts  to  say,  that  an  act  shall  be  done, 
which    the  Legislature   said   should  not  be 
done :  which  would  be,  to  put  the  authority 
of  the  Court,  above  that  of  the  Legislature. 
If  a  judgment  had  been  given  in  the  case, 
by    any  other  Court,  it  would  have  been  a 
clear  bar  to  the  suit  in  the  Court  of   Chan- 
cery, and,  therefore,  a  fortiori,  the  decision 


of  the  Legislature  ought.     Otherwise,  more 
respect  will  be  given  to  the  acts  of  a  Court, 
than    to  those  of   the  Legislature ;  and  the 
decisions  of  a   Court  will,   in   effect,  repeal 
a  law.      The  contract  was   clearly  liable  to 
be  scaled.     For,    the  words  shew  that  cur- 
rent money  was  intended;  and  if  so, 
141      it  *was    necessarily    subject    to    the 
scale.     Had    specie    been    meant,     it 
would    have    been    so    expressed;  such   an 
important   stipulation    never    would    have 
been  omitted ;  because   it   would  have  been 
one  of  the  most   essential  parts  of  the  bar- 
gain.    But  the   reception  of  the   1,3001.  in 
paper  money,  is  decisive ;  and   shews,  very 
clearly,  that   Chevallie's   own    idea,     was, 
that  the  contract  was  for  the  common    cur- 
rency of    the    country.     These    arguments 
receive  additional  weight,  when  it    is   con- 
sidered, that,    at   that   time,    there  was  on 
specie  in  the    Treasury,  or   in  the  country 
even ;  and    therefore,    it  is    impossible     it 
should    have    been    contracted    for.       The 
government    must  have  foreseen   their  own 
inability    to    raise    it;  and    Chevallie,  the 
total    impossibility   of   their  procuring   it. 
There  is  nothing  in  the  objection,    that  the 
o£Fer  of  the  merchants  would  have  been  t>et- 
ter;  because    Chevallie    knew    nothing    of 
them,  and  therefore,  did  not    care    to   con- 
tract with  them,  as   not  knowing   whether 
they    might    be    safely    trusted.     There   is 
nothing    in  the  case,  then,  which  ought  to 
exempt  it  from  the  operation  of   the   scale ; 
for,  that  would  be,  to  let  the  parties  loose 
from  their  contract,  contrary  to  the  inten- 
tion of  the  act ;  which  was   only  to  allow  a 
departure,  where  the  circumstances  rendered 
it  necessary.     2  Wash.  36,  300,  301. 
Wickham,  for  the  appellee. 
It  cannot  be  doubted,    that  an  appeal  lay 
in  this  case  from  the  decision  of  ^he  Audi- 
tor; and  that  the  Court    of    Chancery    had 
jurisdiction    of  the  cause.     Chan.  Rev.  84, 
R.  C.    148.     The    language    of   those   acts 
clearly    comprehend    the   case;  and    where 
the  words  are  plain,  artificial  rules  of  con- 
struction are   never  resorted  to.     States,  as 
well  as  individuals,  are  bound  to  do  justice ; 
but,  as  they  may  sometimes  mistake  it,  there 
is    great    propriety    in   having  a  tribunal, 
properly  authorized,  to  decide  between  the 
parties;  and  it    was    with    this   view    that 
the  law,  allowing  an  appeal  from  the  judg- 
ment of  the  Auditor,  was  made,  which  em- 
braces, and  was  intended  to  embrace,  every 
controversy  of  a  pecuniary  nature  be- 
142      tween  *the  State   and   an  individual. 
The  statement  by  the  Solicitor  was 
no    bar ;  for  the    act   of   Assembly,    which 
constituted  him,  Ch.  Rev.    p.    132,  [c.  5,  10 
Stat.  Larg.  358,]  did  not  mean  to  make  his 
sentence  definitive.     He  was  a  mere  assist- 
ant  to    the    Attorney    General   and   other 
officers,    but   was  not  authorised  to    settle 
the  claims  of  creditors ;  for,   that    was   the 
proper  business  of  the  Auditor.     The  words 
of   the  act,  which  relate   to  the   sums    due 
from  the  State,    only   meant,  that   the    So- 
licitor should  send  an  estimate  to   the   As- 
sembly, in  order    that    they    might    know 
what  sums  to   appropriate.     In  the  present 
case,  the    reference  to  him  was  only  to  en- 
able the  Executive  to  form  some  judgment 
of  the  answer  they  ought  to  give  to   those, 
who  applied  for   the    money ;    and    neither 
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did,  or  was  meant  to  bind  any  body.     There 
is  no  ground    for   the   argument,    that  the 
settlement  was  acquiesced  in ;  for,    it   does 
not  appear  that  L#a  Til  ever  saw  the   state- 
ment.    It  was  said,  that  the  decision  of  the 
Executive  was  a  bar:  But,  the  first  answer 
is,  that  there  never  was  a  decisio  i  by  that 
body;  and  the  next  is,  that  the  Executive 
had  no  authority  to  decide  upon  it ;  and  con- 
sequently, no  opinion  of  theirs  could  preju- 
dice the  claim.     It  was  also  said,   that  the 
decision  of   the   I/egislature  precluded   any 
further   investigation :    But    they    did  not 
act  in   a  Judicial  capacity ;  their  functions 
are    Legislative    only,    and    not    Judicial: 
For,  the  constitution  has  wisely  said,  that 
the  Legislative,  Executive,    and   Judiciary 
departments,  shall  be  separate  and  distinct, 
so  that  one  cannot  exercise  the  powers  be- 
longing to   another.     In  a  Judiciary    point 
of  view,  therefore,  the    case,    when  before 
the    Assembly,      was    coram     non    judice. 
Again,    the    Legislature    were    parties    to 
the  controversy,   and,  therefore,    could  not 
decide  it.     But  the  words  of  the  acts,  con- 
cerning the  Auditor's  oflSce,   put   the   mat- 
ter beyond  question,  for  it  would  be  absurd 
to   say,    that    the    Court   might  decide  be- 
tween the  State    and    an    individual;    and 
yet,   that   it  could  not  decide  against  the 
pretensions    of   the    State.     Besides, 
143      if    the   Legislature    could    *exercise 
Judicial  powers,  it  would  be  requisite 
that   both    branches    should   concur.     But 
here  only  one  of  them  has  acted ;  and  there- 
fore,   even    under   that    point  of  view,  the 
resolution    has   no  operation.     It  is  clear, 
however,  that  they  had  no  Judicial  power, 
nor  could  they  take  away  a  vested  right,  by 
any  ex  post  facto  law.     Turner  v.  Turner's 
ez'rs,  1  Wash.  139.     Upon  principle,  there- 
fore, the  resolution   of  the    Assembly   did 
not  bar    the  right ;  and  so  it  has  been  de- 
cided in  this  Court,  The  Auditor  v.  Walton, 
at  the  last  term.     The  scale  of  depreciation 
does  not  affect  the  case,     f^or  Beaumarchais 
was  a    foreigner,  and  contracting  on  equal 
terms    with  the  State;    of  course,    he   was 
not  bound  by  the  laws  of   Virginia,    made 
posterior  to  the  contract ;  because  not  being 
a  citizen,  and  dwelling  abroad,    he  cannot 
be  presumed  to  have  assented   to    it.     But, 
the  act  does   not   appear   to   have   contem- 
plated the    cases   of    the    Commonwealth ; 
which  are  not  expressly  named ;  and,  as  on 
the  one    hand,    the    Commonwealth    would 
not  have  been  bound  by    such  an  act,  if  it 
had  t>een  disadvantageous  to  her,  so,  on  the 
other,  she  ought  not  to  take  the  benefit   of 
it,  when  it  would  be  advantageous  to   her. 
It  never  was  the  intention  of  the  Legis- 
lature, that  the  sale  of  imported  goods,  un- 
der circumstances  like   the   present,  should 
be  subject    to    the  scale    of   depreciation : 
which  would  be  too    severe    in    its    effect, 
where  the  paper  money  price  was  never  ar- 
bitrary, and  was  always  intended  to  bear  a 
just  relation  to  the  actual  specie  price,  paid 
for  them  in   Europe.     It  would,   therefore, 
be  very  harsh  to  regulate  them    by  a  scale, 
which   was  intend^  to  apply  to    arbitrary 
cases,  not  founded  upon  any  such  relation. 
That  the  relative    price    was    in  view,  at 
this  time,  is  proved  by  the    circumstances. 
For,  Picket's  deposition  shews,    that   Che- 
vallie  was   offered  4s.  6d.   specie  per  llvre; 


and,  therefore,  it  is  impossible  to  believe 
that  he  would  agree  to  take  less.  The  price 
allowed  for  the  tobacco,  does  not  produce 
the  effect  contended  for,  upon  the  other 
side :  For  all  the  parts  of  the  contract  were 
considered    together;   and    accor4ing 

144  *to  that    view    of   the  case,    nothing 
would    be    lost,     but     Beaumarchais 

would  actually  have  gained  a  few  thousand 
pounds ;  to  say  nothing  of  his  preferring  a 
contract  with  the  State.  It  is  not  impor- 
tant, that  specie  was  not  expressed  in  the 
contract:  Because  the  public  would  natu- 
rally wish  to  conceal,  and  not  to  proclaim, 
the  depreciation.  The  receipt  of  1,3001. 
proves  nothing:  It  was  a  trifle  in  itself; 
and  might  have  been  received  to  pay  du- 
ties, running  charges,  Ac.  If  paper  had 
been  contemplated,  why  take  credit'  There 
was  paper  money  enough  in  the  Treasury, 
or  more  might  easily  have  been  emitted. 
The  circumstances  of  the  case  forbid  the 
operation  of  the  scale;  because  the  act 
gives  power  to  the  Court,  to  consider  the 
intention  of  the  parties,  and  the  hardship 
of  the  case ;  and  the  injustice  of  the  case 
in  the  present  instance,  would  be  extreme, 
where  goods  of  this  nature  had  been  sent, 
in  order  to  serve  America,  at  immense  ex- 
pense, trouble  and  peril;  and  where  the 
application  of  the  scale  would  not  leave 
money  enough  to  pay  the  prime  cost  of  the 
articles. 

Ran^^olph,  in  reply. 

The  Court  of  Chancery  had  no  jurisdic- 
tion ;  because  it  was  not  one  of  those  cases, 
where  the  Legislature  intended  an  appeal 
should  lie  to  the  Courts :  For,  the  act  of 
1778  does  not  include  it ;  and  the  first  sec- 
tion of  the  act  of  1792  only  relates  to  cases 
growing  out  of  laws  or  resolutions;  and 
the  sixth  to  cases  not  pecuniary.  The 
Executive  had  already  decided  the  case; 
and,  therefore,  the  Auditor  could  not  ad- 
mit the  claim,  but  very  properly  rejected 
it.  But  the  decision  of  the  Legislature, 
however,  was  conclusive ;  and  it  never  could 
have  been  the  intention  of  the  law  to 
enable  the  Judiciary  to  disregard  the  judg- 
ment of  the  Assembly.  But,  upon  the 
merits,  the  case  is  in  favor  of  the  Common- 
wealth. Beaumarchais  was  as  much  bound 
by  the  scale,  as  a  citizen ;  for,  if  he  came 
here  to  contract,  he  was  necessarily  bound 
by    the  laws    of    the    country.     The 

145  *general     currency    of     the    country 
was  contemplated  in  the    agreement ; 

for  the  State  had  no  specie,  and,  there- 
fore, could  never  have  meant  to  contract 
for  it.  Besides,  the  Executive  could  not, 
by  law,  have  contracted  for  specie;  and 
public  officers  will  not  be  permitted  to  make 
illegal  contracts.  2  T.  R.  271.  If  specie 
had  been  intended,  it  would  have  been  ex- 
pressed ;  and  at  any  rate  no  parol  evidence 
is  to  be  received.  Bogle  v.  Vowles,  1  Call 
244,  and  1  Wash.  78,  352,  194,  94;  Clinch  v. 
Skipwith,  in  this  Court.  The  conduct  of 
Chevallie,  in  receiving  the  1,3001.  paper 
money,  proves  his  own  idea  of  the  con- 
tract: No  objection  to  the  depreciation 
was  made  before  the  Solicitor,  and  war- 
rants have  since  been  drawn  according  to 
that  settlement.  There  is  nothing,  in  the 
case,  to  exempt  it,  from  the  general  oper- 
ation of  the  law,  concerning  depreciation ; 
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and,  therefore,  the  scale  was  properly  ap- 
plied. 

Cur.  adv.  vult. 

ROANE,  Judg^e.  This  cause  has  been 
rigfhtly  considered  as  an  important  one: 
Not  so  much  on  account  of  the  magnitude 
of  the  sum  in  dispute,  (for,  that  is  but  a 
secondary  consideration  with  every  just 
government,  and  no  consideration  at  all, 
with  every  upright  Judge,)  as  on  account 
of  certain  important  principles  involved  in 
the  discussion,  and  of  an  opinion  which 
may  have  gone  abroad,  that  the  honor  and 
justice  of  our  country  might  be  implicated. 
Whether,  and  to  what  extent,  such  an  opin- 
ion may  really  exist  at  this  time;  or, 
from  what  source  the  impressions  lately 
floating  in  the  public  mind,  relative  to  this 
cause,  may  have  been  derived;  whether 
from  the  incorrect  allegations  of  interested 
parties,  (which  I  understand  to  have  been 
even  carried  into  prints,)  or  otherwise,*! 
pretend  not  to  say :  But  certain  I  am,  that 
a  decision  founded  on  the  basis  of  those 
impressions,  of  which,  as  a  citi7.en,  I  could 
not   be  entirely   ignorant,   would  be 

146  very  different  indeed,  from  one  *which 
•  results  from  a  minute  and  critical 
investigation  of  the  contract,  and  testimony 
before  us. 

Many  important  points  have  been  made  in 
the  discussion  of  this  cause,  and  it  has 
been  very  ably  argued.  If  I  shall  pass  over 
some  of  those  points  in  silence,  it  is  because 
I  deem  them  unnecessary  to  be  decided :  If 
I  shall  pass  over  without  an  answer,  many 
objections  which  were  taken,  it  is  by  no 
means  for  want  of  a  due  respect  for  the 
gentlemen  who  made  them ;  but  on  account 
of  that  pressure  of  business,  which  now, 
as  often  heretofore,  compels  me  to  give, 
rather  a  general,  than  a  detailed  opinion, 
upon  the  case  before  me. 

However  unquestionable  the  claim  of  this 
Commonwealth,  to  unabridged  sovereignty, 
as  at  the  date  of  this  contract,  may  be : 
However  clear  the  position,  that  such  a 
sovereignty  cannot,  without  its  consent,  be 
impleaded  before  any  human  tribunal ;  it 
is  not  at  this  day  to  be  questioned,  (and  it 
has,  accordingly,  been  properly  conceded 
for  the  Commonwealth, )  that  when  such 
consent  has  been  given,  through  the  Legis- 
lative organ  of  our  government,  the  objec- 
tion on  this  score  must  cease.  The  only 
question  then,  on  this  part  of  the  case,  is, 
whether  by  a  fair  construction  of  the  laws, 
a  cognizance  of  the  cause  before  us,  has 
been  yielded  to  this  Court,  and  in  that  form 
of  proceeding  which  the  appellee  has  chosen 
to  adopt. 

It  has  been  said  on  the  part  of  the  pres- 
ent appellee,  that  this  foreigner,  claiming 
the  benefit  of  our  laws,  existing  at  the  time 
of  the  contract,  is  not  bound  by  the  poste- 
rior laws,  because  he  has  never  assented 
thereto :  But,  in  fact  he  has  never  assented 
to  any  of  our  laws;  and  it  is  not  on  account 
of  such  assent,  on  his  part,  that  he  is 
bound  by,  or  can  take  the  benefit  of  them. 
A  better  objection,  on  his  part,  would  be, 
that  the  act  of  1781  does  not  bind  him,  be- 
cause it  is  a  retrospective  law :  But  even 
that    objection  would  not   avail ;  for, 

147  *it  is  not  at  this  day  to  be  questioned, 
that   it    binds    our    own  citizens,  in 


whose  favor  the  objection  lies  at  least  with 
equal  force.  That  law  is,  indeed,  a  retro- 
spective law ;  but  one  often  sanctioned  by 
the  judgment  of  this  Court ;  a  law,  dictated 
by  imperious  State  necessity,  and  even  by 
justice;  its  object  being  to  give  to  cred- 
itors, the  real  value  of  their  nominal  con- 
tracts. 

Putting  this  foreigner  then  on  the  same 
footing  with  our  own  citizens:  nay,  even 
on  a  better,  if  in  a  doubtful  case,  it  be  proved 
that  he  were  ignorant  of  our  laws  and  lan- 
guage; if,  as  I  am  ready  to  admit,  he  is 
more  meritorious  than  a  citizen,  in  serving 
the  cause  of  liberty,  in  a  strange  land :  He 
shall  be  considered  as  even  a  Virginia  citi- 
zen, with  these  circumstances,  in  an  equi- 
ponderant cause,  ready  to  incline  the 
balance  in  his  favor.  This  is  as  much  as 
would  be  granted  in  any  country  under 
Heaven,  and  this  the  benign  and  liberal 
policy  of  our  laws  will  permit. 

If  the  contract  in  question  is  propter  for 
judicial  cognizance,  it  is  not  necessary  that 
that  cognizance  should  have  existed,  at 
the  time  of  its  date;  but,  the  contract  con- 
strued indeed  as  to  its  operation  by  the  laws 
then  in  being,  may,  when  a  tribunal  shall 
afterwards  arise  for  its  decision,  be  properly 
submitted  thereto.  If  this  were  not  the 
case,  what  would  become  of  innumerable 
instances  in  this  Commonwealth  of  exist- 
ing contracts  being  decided  by  newly 
erected  tribunals?  It  would  be  impossible 
to  foresee  the  extent,  or  consequences  of  a 
contrary  ix)sition.  But,  in  all  the  instances 
of  pending  improvements,  in  our  Judiciary 
system,  I  have  never  heard  of  the  objec- 
tion being  taken,  either  in  the  Legislature 
or  elsewhere. 

If  this  position  be  correct,  the  appellee, 
although  his  contract  bears  a  previous  date, 
is  entitled  to  the  benefit  of  that  clause  of 
the  Auditor's  law  of  1778,  [c.  17,  |  5.  9 
Stat.  Larg.  540,]  allowing  an  appeal; 
148  although  as  is  supposed,  *the  origi- 
nal law  of  1776,  [c.  51,  9  Stat.  Larg. 
245,]  has  not  a  similar  provision. 

By  that  law,  (the  act  of  1778,)  a  claimant, 
like  the  present  had  a  right  to  have  his 
claim  audited;  having  a  claim  upon  the 
Treasury  for  money,  and  the  laws  denying 
him  access  thereto,  throngii  any  other  me- 
dium, than  the  Auditors'  board,  except  in 
those  cases,  where  (which  is  not  pretended 
in  the  present  instance,)  an  act  of  Assem- 
bly shall  forbid  the  claim  to  be  audited. 

This  too  was  a  case  proper  for  the  exercise 
of  the  Auditor's  discretion  and  judgment; 
for,  although  there  was  a  written  contract, 
it  was  a  proper  subject  of  his  enquiry  how 
far  that  contract  had  been  complied  with, 
how  many  goods  had  been  delivered  pursu- 
ant thereto,  &c. ;  to  say  nothing  of  the 
question  which  afterwards  arose,  and  is 
now  contested,  of  specie  and  paper   money. 

If,  then,  there  had  been  no  interference 
on  the  part  of  the  Executive,  relative  to 
this  claim,  no  interception  of  the  appellee's 
regular  progress  to  the  board  of  Auditors, 
there  is  no  doubt  but  that  a  decision  against 
him,  by  that  board,  would  create  a  juris- 
diction in  the  Court  of  Chancery.  What 
was  the  uatur^  and  effect  of  that  Executive 
interference,  and  what  its  influence  in  the 
present  case?    For,  I  put  entirely  out  of  the 
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qnestion,  the  decisions  of  the  L/egislature. 
Aa  application  to  that  body,  for  a  gratuitj, 
was  proper;  bat,  for  a  right,  under  a  con- 
tract, an  appeal  to  the  Judiciary,  was  more 
proper;  and  possibly,  on  that  ground,  the 
rejection  by  the  legislature  was  founded. 
A  settlement  by  the  Solicitor  was  not  the 
proper  course  for  a  public  creditor  to  pur- 
sue ;  either  as  giving  him  access  to  the 
Treasury,  or  as  entitling  his  case  to  a  Ju- 
dicial cognizance.  Before,  therefore,  a 
conclusion  shall  follow,  depriving  a  party 
of  these  privileges,  and  ousting  our  Courts 
of  their  ordinary  jurisdiction,  it  ought 
149  at  least  to  be  shewn  that  the  *party 
claimant  agreed  to  a  substitution  of 
that  officer  in  lieu  of  the  Auditor,  and 
waived  his  right  of  appeal  from  the  deci- 
sion of  the  latter.  But,  although  the  Solic- 
itor was  not  invested  with  the  proper 
functions  of  the  Auditor,  he  was  yet  an 
nsefnl  agent  of  the  Executive,  in  making 
statements  relative  to  foreign  claims,  &c. : 
There  is  no  testimony  in  this  cause,  that 
the  Solicitor  was  applied  to,  in  the  in- 
stance before  us,  in  any  other  sense  than 
this:  There  is,  I  believe,  no  testimony, 
other  than  an  ex  parte  representation  by 
the  Solicitor,  that  the  agent  of  the  appellee 
consented  even  to  this  reference:  But, 
certainly,  there  is  no  testimony,  that  both 
(if  either)  of  the  parties,  applied  to  this 
officer  aa  a  substitute  for  the  Auditor: 
Nor,  do  I  see  that  the  report  of  the  Solicitor 
was  ever  ratified  by  the  Executive.  The 
certificate  of  the  Governor  is  merely  that 
L.  Wood  was  Solicitor,  Ac.  It  was  his  act, 
not  that  of  the  Council,  and  may  be  consid- 
ered as  merely  a  thing  of  course. 

The  Auditor  oug^ht  not,  therefore,  on  the 
ground  of  the  existence  of  this  settlement 
by  the  Solicitor,  to  have  rejected  the  ap- 
plication of  the  appellee:  But  if,  on  the 
merits,  his  decision  adopting  in  effect  that 
of  the  Solicitor,  was  right,  though  founded 
on  an  improper  reason,  that  decision  must 
be  affirmed  by  this  Court. 

This  brings  us  to  consider  the  case  upon 
its  merits. 

The  counsel  for  the  appellee  repeatedly 
brings  us  to  the  decision  of  questions,  of- 
ten and  often  settled  by  the  supreme  tribu- 
nals of  this  country,  and  which  would,  if 
disturbed,  agitate  and  convulse  the  Com- 
monwealth. Of  this  nature  is  the  question, 
whether  the  act  of  1781,  [c.  22,  10  Stat. 
Larg.  471,]  extends  to  contracts  with  the 
public.  I  do  not  consider  myself  now  at 
liberty  to  discuss  that  question,  and  I  only 
notice   it,  to  shew  that    it  has  not  escaped 

me. 
150  *If,  then,  this  act  extends  to  con- 
tracts with  the  Commonwealth,  as  it 
unquestionably  does,  it  clearly  applies  to 
the  present  contract,  considered  merely  on 
its  face  and  independent  of  other  testimony. 
The  contract  is  for  ** Virginia  currency," 
which  terms  are  explained,  by  the  act  of 
1781,  to  mean  paper  money,  as  at  this  aera : 
A  great  part  of  the  debt  is  also  to  be  paid 
in  tobacco  at  41.  per  cwt.,  whereas  the  ap- 
pellee now  contends,  that  that  article  was 
then  worth  only  twenty  shillings,  in  specie. 
And,  further,  payment  was  to  be  made,  of 
the  balance  of  the  contract,  by  warrants 
to  be  drawn    upon  the  Treasury.     I  believe 


I  may  challenge  the  annals  of  those  times, 
to  produce  a  warrant  drawn  on   the   Treas- 
urer, for  specie.     In   fact   there  was   none 
amongst  us,  or  at  least  none  in  the  Public 
Treasury;  and  we  shall  not  presume,  with- 
out express  words,    that   the   Executive   of 
that  day  would  have  adopted  an  expedient, 
interdicted   by  law,  and  tending   to  damn 
the  credit  of  that  currency,  which  was    the 
sine  qua  non  of  our  liberty.     These  circum- 
stances (without  enumerating  others,)  are 
conclusive  to  establish  a  position,  which  is 
scarcely  denied,  and  is  corroborated  by  all 
the   testimony    in    the   cause,    except   Mr. 
Picket's  deposition:    It   is  especially   cor- 
roborated,   by  the  credit  given    for  1,3001. 
paper    money,  in  part  of  this  contract.     I 
shall,    therefore,    pass   on,  to  tha^  deposi- 
tion,   as    the  only   evidence    in  the  cause, 
which  can  possibly  present  us  with  a  ques- 
tion whether,  independently  of  the  written 
contract   itself,  as  on   its  face,   it  appears, 
either   that  no  depreciation  at  all  was  con- 
templated by  the  contracting   parties,  or  a 
different   rate  of  depreciation,    from   that 
which    results  from  the  application  of  the 
legal  scale. 

As  I  am  decidedly  of  opinion,  for  reasons 
to  be  now  assigned,  that  this  testimony, 
admitting  its  fullest  force,  cannot  possibly 
vary  the  construction,  which  would  be  made 
without  it,  it  is  unnecessary  to  enquire, 
whether  and  how  far,  parol  testimony  is 
admissible  in  a  case  similar  to  the  pres- 
ent. 
151  *In    this    view  of  the  deposition, 

also,  I  shall  lay  no  stress  upon  the 
circumstance  of  its  being  a  solitary  one, 
nor  on  the  presumption  arising  against  the 
present  appellee,  from  the  consideration, 
that  better  testimony  might  probably  have 
been  obtained  by  him,  as  appears  from  the 
record:  Better,  I  mean,  not  in  respect  of 
credibility;  but  from  a  superior  opportu- 
nity of  knowing  the  real  intention  Of  the 
parties,  at  the  time  of  the  contract.  This 
inference  is  drawn,  inasmuch  as  persons 
are  living,  who  attested  the  contract,  and 
were  present  at  its  completion. 

There  is  no  decision  in  this  country, 
which  exempts  a  contract  from  the  opera- 
tion of  the  legal  scale,  upon  testimony 
shewing  a  different  idea  in  the  parties, 
unless  such  testimony  plainly  related  to  the 
time  of  the  contract.  A  contrary  decision 
would  involve  the  greatest  absurdity, 
since,  whatever  ideas  may  have  prevailed, 
at  a  prior  time,  may  have  been  changed, 
and  conformed  to  the  legal  scale,  at  the 
making  of  the  contract.  Neither  is  there 
any  decision  in  this  country,  nor  ought 
there  to  be,  which  varies  the  application  of 
the  scale,  in  conformity  to  the  ideas  of  one 
party  only.  A  contrary  idea  is  also  preg- 
nant with  absurdity  and  injustice,  since  a 
legal  right,  vested  in  one,  is  to  be  divested 
by  a  secret,  undivulged  idea,  existing  in 
another  contracting  party.  Now,  it  is 
remarkable,  that  Mr.  Picket's  testimony, 
not  only  applies  to  a  point  of  time,  anterior 
to  the  date  of  the  contract,  (how  long  be- 
fore, is  not  disclosed,)  but  relates,  if  at 
all,  to  the  ideas  of  Mr.  Chevallie  only :  It 
is,  therefore,  in  a  great  measure,  if  not 
wholly,  inapplicable  to  the  case  before  us. 
If  it  be  said,  that  the  ideas  of  the  State  at 
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a  previous  time,  may  be  inferred,  from  the 
offer  of  the  State,  stated  by  Mr.  Chevallie, 
I  answer,  that  this  is  not  only  the  allega- 
tion of  a  party  which  cannot  benefit  him, 
but  •  relates  not  at  all  to  the  price  of  to- 
bacco ;  and,  therefore,  can  give  no  rule  for 
estimating  depreciation  in  the  present 
case. 

152  *But,  supposing  it  otherwise,  what 
reasons    does    he     assign?     1st.    To 

shew  that  no  depreciation  was  contempla- 
tion by  the  parties?  Or,  2dly.  A  different 
rate  of  deprecition  for  that  established  by 
law? 

As  to  the  first,  he  says:  **We  were  in- 
formed that  the  supercargo  proffered  to  sell 
the  surplus  of  the  cargo  (after  the  State 
was  supplied,)  for  specie,  or  tobacco  at 
specie  price/*  But,  who  gave  them  this 
information?  He  does  not  say  that  Mr. 
Chevallie  gave  it:  On  the  contrary,  it  is 
evidently  hearsay  testimony;  and,  as  such, 
entitled  to  no  credit.  Besides,  it  only  ap- 
plies to  the  surplus  of  the  cargo ;  and,  if 
true,  it  does  not  follow  that  the  residue  of 
the  cargo  might  not  be  for  sale  in  paper; 
although  I  admit  that  this  conclusion  is 
improbable.  He  further  says,  as  coming 
from  Chevallie,  that  the  State  had  made 
him  an  offer  of  6s.  for  each  livre,  for 
the  whole  cargo,  which  was  a  better  offer 
than  theirs:  But,  he  does  not  add,  as 
coming  from  Chevallie,  (nor  indeed  from 
any  other, )  that  this  6s.  was  to  be  paid  in 
specie,  or  tobacco,  at  specie  price,  although 
it  is  scarcely  to  be  believed,  that  that  agent 
would  have  omitted  to  mention  that  circum- 
stance, if  it  had  existed,  or  that  the  wit- 
ness would  have  forgotten  it.  Mr.  Picket, 
indeed,  infers  this  to  have  been  the  case, 
because  the  offer  of  the  State  was  said  to 
be  a  better  offer  than  theirs,  which  he  sup- 
posed could  not  t>e  the  case,  unless  that 
offer  was  in  specie.  Whether  an  offer  in 
paper  money  was,  in  fact,  a  better  offer, 
or  not,  is  wholly  immaterial.  It  is  suffi- 
cient that  the  agent  thought  so;  and  his 
opinion,  in  such  a  case,  might  involve 
numerous  and  various  considerations:  As, 
1st.  His  opinion  of  the  credit  of  the  paper 
money,  and  its  probable  appreciation.  2dly. 
The  superiority  of  the  national  credit  over 
the  individual  credit  of  these  adventurers, 
or,  possibly,  over  any  other  individual 
credit  whatsoever.  3dly.  The  offer  of  the 
State  extending  to  his  whole  cargo; 
whereas,  that  of  the  merchants  embraced 
the  surplus  only.  And,  4thly.  (With- 
out   extending    the    catalogue;)     his 

153  ^possible  opinion  that  Picket's  offer, 
though  nominally  an   offer   of  4s.  6d. 

specie,  per  livre,  was  in  fact  an  offer  of 
less;  for,  as  it  was  to  be  paid  in  tobacco, 
at  20s.  per  cwt.,  it  is  evident  that  the  offer 
would  be  diminished;  in  so  far,  as  the  to- 
bacco was  really  worth  less  than  the  afore- 
said sum  in  specie:  Now,  Mr.  Picket  has 
not  proved,  (nor  has  any  other  person,) 
that  tobacco  was  really  worth  that  price, 
in  specie,  at  that  time. 

Mr.  Picket  indeed  says,  that  if  paper 
money  would  have  been  received,  (but  he 
was  not  informed  by  the  agent  that  it 
would  not,)  they  would  willingly  have 
given  20s.  paper  money,  per  livre,  for  the 
cargo:    But,    he    admits  at  the  same  time 


that  the  offer  was  not  made.  If  it  had 
been  made,  and  refused,  it  might  have 
been  a  strong,  though  probably  not,  even 
then,  a  conclusive  circumstance,  from 
whence  to  infer  Mr.  Chevallie's  idea  that 
the  offer  of  the  State  was  in  specie.  As 
the  offer,  however,  was  never  made,  no 
positive  inference  can  be  drawn  therefrom. 
It  serves,  however,  plainly  to  shew  an  ex- 
isting state  of  things,  at  that  time,  which 
clearly  refutes  an  idea  that  depreciation 
was  not  sensibly  felt  by  the  contracting 
parties.  On  Picket's  further  allegation, 
that  this  offer  was  not  made,  because  it  was 
generally  understood,  that  no  sale  would 
be  made,  but  for  specie,  or  tobacco,  at 
specie  price,  I  will  only  remark,  as  in  a 
former  instance,  that  it  is  merely  hearsay 
testimony. 

This  testimony,  then,  is  entirely  insuffi- 
cient to  shew,  that  no  depreciation  was 
contemplated  by  the  parties.  How  does  it 
stand  to  shew  that  a  different  rate  of  de- 
preciation was  contemplated,  from  that 
established  by  law?  If  Mr.  Picket's,  or 
any  other  testimony,  had  shewn,  that,  at 
the  date  of  the  contract,  tobacco  was  really 
worth  20s.  per  cwt.  in  specie;  or,  that  it 
was  generally  understood  to  be  worth  this; 
or,  had  shewn  any  circumstances  from 
whence   it  could   be   fairly   inferred,   that 

both  the  contracting  parties  consid- 
154      ered  this   as  the  *^real  specie  value  of 

that  article :  as  the  contract  before 
us,  has  rated  the  tobacco  at  41.  per  cwt.  in 
Virginia  currency,  it  might  reasonably 
have  been  argued,  that  a  depreciation  of 
four  for  one  was  contemplated.  But,  the 
case  is  entirely  naked  in  all  these  respects ; 
and  there  are  no  proofs,  or  data,  from 
which  such  a  conclusion  can  possibly  be 
drawn.  On  the  contrary,  the  Auditor  says, 
in  his  answer,  (and  there  being  no  conflict- 
ing testimony,  it  ia  immaterial  to  consider, 
whether  this  allegation  be  evidence  in  the 
cause,  or  not,)  **that  he  believes  tobacco 
could  have  been  purchased,  at  the  time  of 
the  contract,  for  less  than  20s.  per  cwt.  in 
gold  or  silver  coin."  Now,  if  the  Auditor 
is  right  in  this  opinion ;  if  an  actual  di- 
minution existed  of  4s.  from  this  conjec- 
tural price  of  20s.  per  cwt.  then  it  is  evident, 
that  so  far  from  a  different  rate  of  depre- 
ciation being  inferrable,  a  conformity 
would  be  produced  between  the  supposed 
ideal,  and  the  legal  rate  of  depreciation. 

If  it  be  said,  that  Mr.  Picket's  offer  to 
pay  tobacco  at  20s.  per  cwt.  might  justly 
have  excited  an  idea  in  Mr.  Chevallie,  that 
that  was  the  real  specie  value  of  that  arti- 
cle, I  answer  that,  as  a  man  of  business, 
he  must  have  known  that  merchants  gen- 
erally overrate  their  commodities  in  their 
dealings,  and  especially  in  their  first  over- 
tures. Such  an  idea,  therefore,  cannot 
justly  be  inferred  to  have  arisen  from  that 
offer.  But,  if  it  were  otherwise,  there  is 
no  testimony  whatever,  that  this  circum- 
stance was  ever  made  known  to  the  other 
contracting  party,  and  the  idea  of  both 
parties  must  concur,  before  the  legal  scale 
be  departed  from.  Besides,  whatever  may 
have  been  Mr.  Chevallie's  opinion,  at  a 
prior  time,  on  this  subject,  it  shall  rather 
be  presumed  that,  at  the  time  of  entering 
into  the  contract,  he  had  relinquished  that 
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idea.  In  a  state  of  total  uncertainty,  and 
an  absolute  deficiency  of  e^iridence,  that 
presumption  shall  rather  prevail,  which 
corresponds  with,  than  departs  from,  the 
law. 

155  *In  truth,  therefore,  this  testimony 
of  Mr.    Picket    is    entirely  too  loose 

and  unsatisfactory,  to  justify  any  departure 
from  the  written  contract.  We  might  as 
well  at  once  repeal,  and  set  at  naught  the 
law  concerning  depreciation,  as  to  deny  its 
application,  on  such  testimony  as  the  pres- 
ent. That  law,  (not  losing  sight  of  excep- 
tions, to  meet  the  real  ideas  of  the  parties, ) 
was  intended,  and  has  had  the  effect,  to 
prevent  an  infinitude  of  litigation ;  and  no 
Court  in  this  country  has  power  to  depart 
from  it,  except  in  c<ises  excepted  from  the 
general  rule  therein  laid  down,  either  ex- 
pressly in  the  act  itself,  or  adjudged  to  be 
within  the  reason  and  meaning  thereof,  by 
the  decisions  of  the  Judiciary ;  and  it  is 
clearly  supposed,  that  an  exception,  in  so 
weak  a  case  as  this,  has  never  been  ad- 
judged by  any  Court  whatever,  prior  to  the 
case  before  us. 

From  this  view,  it  results  as  my  opinion, 
that  the  Chancellor  was  right  in  deciding, 
that  neither  by  the  contract  itself,  nor  by 
any  evidence  in  the  cause,  do  the  6s.  per 
livre,  appear  to  have  been  intended  by  the 
parlies  to  have  been  in  specie :  But  I  differ 
from  that  Judge,  in  supposing  the  settle- 
ment by  the  Solicitor  to  have  been  unjust, 
and  in  setting  the  same  aside,  and  substi- 
tuting another  rate  of  compensation  in  lieu 
thereof:  Not  only,  because  he  had  no 
power  so  to  do,  upon  his  own  premises, 
because  the  offer  of  the  merchants,  which 
he  has  made  the  standard  of  the  substituted 
compensation,  is  not  proved  to  have  been, 
in  reality,  an  offer  of  4s.  6d.  per  livre,  for 
the  reasons  already  assigned ;  but  because, 
however  unprofitable  a  bargain  the  appellee 
may  have  made,  a  circumstance  which  may 
be  regretted,  but  not  remedied,  by  this 
Court,  there  is  no  evidence  in  the  cause, 
shewing  injustice  to  have  been  done  the 
appellee  by  the  Solicitor's  settlement;  or, 
in  other  words,  no  evidence  to  shew,  that 
that  settlement  will  not  yield  to  him,  the 
real  value,  in  specie,  of  the  currency  con- 
tracted for,  as  at  the  time  of  the  contract : 
And   I  cannot   help  here  observing, 

156  as  remarkable,  *that   the  Chancellor, 
in    a    contract  confessedly  for  paper 

money,  should,  for  the  attainment  of  jus- 
tice, as  be  supposed,  over-leap  an  express 
act  of  the  Legislature,  when  at  the  same 
time,  he  would  have  considered  himself 
inhibited  from  giving  a  sum  in  nature  of 
damages,  if  necessary  for  the  attainment 
of  the  same  object,  thereby  giving  to  a 
principle  of  decision,  adopted  by  the 
Courts,  greater  efficacy,  than  to  a  positive 
Legislative  act! 

Admitting,  then,  this  creditor  to  be 
highly  meritorious  (for  even  he  is  merito- 
rioDs  who  combintf*s  the  public  good  with 
private  emolument,)  and  considering  the 
decision  of  the  Auditor,  in  effect,  as  an 
adoption  of  the  Solicitor's  settlement, 
though  for  an  improper  reason,  I  must  be 
of  opinion,  that  that  decision  is  substan- 
tially right,  and  ought  not  to  have  been 
reversed  by  the  Chancellor,   but  that   the 


bill  of  the  appellee  ought  to  have  been  dis- 
missed. 

FLEMING,  Judge.  Three  points  were 
made  in  the  argument  of  this  cause. 

1st.  Whether  the  Court  has  jurisdiction 
in  the  case? 

2d.  Whether  the  contract  between  William 
Armstead,  the  agent  for  the  Common- 
wealth, and  Chevallie,  the  agent  of  Beau- 
marchais,  was  a  specie  or  a  paper  money 
contract? 

3d.  Whether,  if  it  was  a  paper  money 
contract,  there  are  circumstances  in  the 
case  sufficient  to  take  it  out  of  the  general 
scale  of  depreciation,  as  established  by 
the  act  of  1781? 

With  respect  to  the  first,  I  have  no  doubt. 
The  act  of  1778,  establishing  the  board  of 
Auditors,  is  decisive.  It  declares,  that 
**  where  the  Auditors,  acting  according  to 
their  discretion  and  judgment,  shall  dis- 
allow or  abate  any  article  of  demand 

157  *against  the  Commonwealth,  and  any 
person  shall  think  himself  aggrieved 

thereby,  he  shall  be  at  liberty  to  petition 
the  High  Court  of  Chancery,  or  the  General 
Court,  according  to  the  nature  of  the  case, 
for  redress ;  and  such  Court  shall  proceed 
to  do  right  thereon ;  and  a  like  petition 
shall  be  allowed  in  all  other  cases,  to  any 
other  person  who  is  entitled  to  demand 
against  the  Commonwealth,  any  right  in 
law  or  equity."  The  generality  of  these 
terms,  which  are  copied  into  the  act  of 
1792,  embraces  the  present  case,  and  leaves 
no  room  for  dispute. 

But  it  was  argued  by  the  counsel  for  the 
Commonwealth,  that  the  act  of  1780,  [c. 
15,  10  Stat.  Larg.  358,]  appointing  a  So- 
licitor General,  and  defining  his  powers 
and  duty,  took  the  business  entirely  out  of 
the  hands  of  the  Auditor ;  and  that  the 
reports  of  the  Solicitor,  of  the  16th  of  De< 
cember,  1784,  and  the  6th  of  January,  1785, 
are  conclusive  and  binding  upon  the  ap- 
pellee. On  recurrence  to  thdt  act,  however, 
the  power  will  be  found  to  fall  far  short  of 
this.  It  is  merely,  '^to  examine  from  time 
to  time,  the  books  of  accounts  kept  by  the 
Board  of  Auditors,  and  to  compare  the 
same  with  their  vouchers;  to  see  that  all 
moneys  to  be  paid  by  their  warrants,  were 
entered  and  charged  to  the  proper  accounts 
therefor,  or  to  the  persons  properly  charged 
therewith,  and  that  the  taxes  levied,  be 
also  credited  to  their  respective  and  proper 
accounts,  keeping  all  taxes  raised  under 
any  one  law,  separate  and  apart  from  the 
other ;  to  cause  a  correct  list  of  all  balances 
due,  either  to  or  from  the  public,  to  be 
stated,  together  with  the  amount  of  the 
several  taxes,  and  lay  the  same  before  the 
General  Assembly,  at  the  first  meeting  of 
every  session.'*  Which  certainly  cannot, 
by  fair  reasoning,  be  construed  so  as  to 
erect  the  Solicitor  into  a  definitive  arbiter, 
between  the  State  and  the  creditor:  And 
much  less  to  supersede  the  powers  of  the 
Auditors.  On  the  contrary,  he  was  not 
even  authorised  to  settle  and  liquidate 

158  the   claims    *of    individuals   against 
the    Commonwealth :      His   province 

was  to  examine  into  the  regularity  of  the 
accounts,  and  from  them  to  make  his  an- 
nual reports    to    the   Legislature:    There- 
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fore,  he    could    give  no  definitive  sentence 
upon  the  subject. 

From  this  view  of  the  case,  then,  I  am 
clearly  of  opinion  that  the  appellee  had  a 
right  to  his  petition  of  appeal  from  the 
decision  of  the  Auditor,  and  that  this  Court 
has  jurisdiction  of  the  cause.  Which  brings 
me  to  the  consideration  of  the  second  ques- 
tion :  Whether  the  contract  was  for  specie, 
or  paper  money? 

The  counsel  for  Beaumarchais  laid  great 
stress  upon  the  risk  he  run,  and  upon  what 
they  called  his  generous  conduct  towards 
the  State.  Such  arguments,  if  correct, 
should  have  been  addressed  to  another  tri- 
bunal: Here  they  can  have  no  weight; 
for,  his  claim,  according  to  the  laws,  is  all 
that  he  has  a  right  to  ask,  or  this  Court 
has  power  to  award. 

I  view  the  case,  then,  precisely,  as  if  the 
contract  had  been  made  between  two  indi- 
viduals :  And  to  form  a  correct  judgment 
of  the  intention,  and  understanding  of  the 
contracting  parties,  shall  refer  first  to  the 
writing  itself;  then,  to  the  subsequent 
conduct  of  those  concerned;  and  lastly,  to 
the  evidence  that  has  been  adduced  to  eluci- 
date and  explain  it. 

The  written  contract  states,  ** That  Mr. 
Chevallie  be  allowed  six  shillings  Virginia 
currency,  for  each  livre,  which  the  said 
goods  and  merchandize  cost  in  France,  and 
in  part  payment  therefor,  Armstead  to 
deliver  along  side  of  the  said  ship  at  York, 
1,500  hogsheads  of  tobacco,  within  ninety 
days,  to  be  reckoned  from  the  day  the  said 
Armstead  shall  be  notified  of  her  arrival  at 
York,  at  the  rate  of  four  pounds  per  cen- 
tum, and  500  hogsheads  of  tobacco  more, 
along-side  any  ship  Mr.  Chevallie  may 
send  to  Alexandria,  on  Potowmack 
159  river,  within  sixty  days  after  the  *8aid 
ship  arrives  at  Alexandria;  at  the 
same  rate  of  four  pounds  per  centum :  The 
balance  that  may  then  be  due  to  Mr.  Che- 
vallie, to  be  pajd  by  warrant  on  the  treasury 
of  Virginia,  to  bear  six  per  cent,  interest, 
as  long  as  he  chooses  to  let  it  remain  there, 
or  be  laid  out  for  him  in  tobacco,  for  which 
tobacco  he  is  to  pay  the  coats,  and  all 
charges  paid  by  our  agent." 

At  the  time  of  this  contract,  it  must  have 
been  known  to  Mr.  Chevallie  not  only  that 
there  was  no  specie  in  the  treasury,  but 
that  paper  money  was  the  sole  currency  of 
Virginia,  then  in  circulation ;  and,  from 
the  advanced  prices  of  every  necessary  of 
life,  it  must  have  been  obvious  that  this 
currency  was  greatly  depreciated ;  of  which 
a  stronger  evidence  could  not  have  been 
adduced,  than  that  furnished  by  Chevallie 
himself,  who  agreed  to  allow  41.  per  cwt. 
for  2,000  hogsheads  of  tobacco;  when  it 
might  have  been  purchased,  with  specie, 
for  twenty  shillings;  or,  perhaps  at  a 
lower  price.  But  this  is  not  all:  For,  the 
whole  cargo  in  the  invoices,  with  a  charge 
of  fifteen  livres  on  a  box  of  shoes,  cost  in 
France  929,700  livres;  which  at  six  shill- 
ings the  livre,  amounted  to  278,9101.  Vir- 
ginia currency.  Deduct  the  36,0061.  for 
the  goods  retained  by  Chevallie,  according 
to  the  contract  and  80,0001.  for  2,000  hogs- 
heads of  tobacco  at  41.  per  cwt.  and  there 
remained  a  balance  of  158,9041.  due  to  Beau- 
marchais;  which  balance,  by  the  contract, 


was  to  be  paid  in  warrants  on  the  Treas- 
ury, to  carry)*  six  per  cent,  interest,  as  long 
as  Chevallie  should  choose  to  let  it  lie 
there,  or  to  be  laid  out  in  tobacco,  at  his 
option.  Now,  can  it  be  believed,  that  a 
man,  extensively  engaged  in  mercantile 
afiPairs,  should  have  contracted  for  so  large 
a  sum  in  specie,  to  be  called  for  at  his 
pleasure,  as  exigencies  might  require, 
when  he  knew  there  was  no  specie  in  our 
Treasury,  and  very  little  in  the  State?  or, 
that  our  Executive  would  have  been  ao  ex- 
tremely indiscreet    (to  say    no  woi%e) 

160  as   to    have    made    a    *con tract    for 
specie  to  that  amount,  to  be  paid  when 

demanded,  at  a  time  they  neither  had 
any,  nor  the  means  of  procuring  it?  To 
me  it  appears  to  be  morally  impossible. 
Had  specie  been  contemplated,  the  inser- 
tion of  that  word  in  the  contract  was  ob- 
viously the  means  of  putting  it  out  of 
doubt;  and,  therefore,  it  would  not  have 
been  omitted,  and  currency  substituted  in 
its  room.  But  there  are  other  circum- 
stances, which  serve  to  strengthen  the  idea, 
that  it  was  considered  by  the  parties  as  a 
paper  money  contract:  For,  it  appears, 
both  by  a  memorandum  of  Mr.  Armstead, 
and  by  an  account  exhibited  by  Chevallie, 
that  he  received  in  part  payment  for  the 
cargo  (but  at  what  time  is  not  stated)  the 
sum  of  1,3001.  in  paper  money;  for  which 
he  gave  credit,  at  the  nominal  amount; 
thereby  shewing  that  paper  money  was 
contemplated.  But,  it  was  said  by  the 
counsel  for  the  appellee,  that  this  circttm- 
stance  should  have  little  weight,  as  the  snm 
(compared  with  the  whole  debt)  was  too 
trifling  to  be  an  object  with  Mr.  Chevallie; 
and  that  he  did  not,  at  that  critical  period, 
wish  to  excite  any  uneasiness  in  the  gov- 
ernment, respecting  the  depreciation  of  our 
paper  money.  The  argument,  however,  is 
more  specious  than  solid ;  for,  although  the 
sum,  compared  with  the  whole  contract, 
was  not  very  .large,  yet  1,3001.  were  cer- 
tainly sufficient  to  have  attracted  the  atten- 
tion of  a  man  situated  as  he  was ;  especially 
as,  in  another  part  of  the  account,  he  has 
entered  the  trifling  item  of  15  livres  on  a 
box  of  shoes;  which  discovers  an  anxious 
regard  to  the  smallest  sums.  Besides,  it 
could  not  have  escaped  a  man  of  his  un- 
derstanding and  experience  in  business, 
(had  he  really  considered  it  as  an  agree- 
ment for  specie,)  that  by  receiving  this 
paper  money,  and  giving  credit  for  it,  at 
its  nominal  value,  he  was  furnishing  a 
precedent  that  might  very  materially  affect 
the  whole  contract,  at  a  future  day: 
whereas,  considering  it  as  a  paper  money 
contract,  his  conduct  in  this  respect,  was 
perfectly  consistent  with  the  nature  of  the 
agreement.     Considerable  stress    was 

161  laid    on    the    circumstance    of    *Mr. 
Chevallie's  being    a    foreigner,    and 

unacquainted  with  our  language ;  in  answer 
to  which,  it  may  be  sufiicient  to  observe, 
that  he  had  interpreters  with  him,  both  of 
whom  were  witnesses  to  the  contract. 
Again,  the  whole  of  the  goods  (except  a 
deficiency  in  salt,  which  it  was  agreed 
should  be  supplied  at  a  future  day,  or  the 
price  of  it  discounted)  were  delivered  to 
the  Commissary  of  Stores  at  York,  on  the 
Ist  of  July,  1778,  and  on  the  8th  of  August 
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following,  Mr.  Armatead  stated  an  account 
between  Mr.  Chevallie  and  the  Common- 
wealth, making  the  balance  of  225,3811.  98. 
lid.  due  to  the  former;  of  which  he,  on  the 
same  day,  obtained  a  certificate  from  Mr. 
Henry,  the  Governor,  with  a  nota  bene, 
that  the  account  was  to  be  discharged  ac- 
cording to  the  contract  made  with  Armstead 
on  the  8th  of  June,  1778.  Here  again  we 
find,  that  nothing  is  said  about  specie :  but 
this  is  not  all.  Between  the  date  of  the 
certificate  and  the  12th  of  May,  1780,  pay- 
ments had  been  made  so  as  to  reduce  the 
balance  to  161,6031.  13s.  exclusive  of  inter- 
est ;  and  Mr.  I)efrancy,  the  agent  for  Beau- 
marchais,  on  that  day,  obtained  a  certifi- 
cate from  Mr.  Jefferson,  the  Governor,  that 
the  above  sum  with  interest  at  six  per  cent, 
per  annum,  from  the  first  of  July,  1778, 
was  due  to  Defrancy,  as  agent  for  Mr. 
Beaumarchais,  and  that  his  drafts  for  that 
amount,  on  yix,  Armstead,  Commissary  of 
Stores,  would  be  duly  honored. 

Now  can  it  be  believed,  that  Mr.  Jeffer- 
son, in  the  year  1780,  would  have  certified 
that  Mr.  Defrancy's  drafts  for  161,6031. 
138.  with  almost  two  years'  interest  at  six 
per  cent,  would  be  duly  honored,  if  specie 
had  been  in  contemplation?  Or,  would  Mr. 
Defrancy  have  required  such  a  certificate, 
when  they  both  knew  there  was  neither 
any  specie  in  the  Treasury,  nor  the  least 
prospect  of  procuring  any? 

But  the  counsel  for  the  appellee,  insist- 
ing that  the  term  Virginia  currency,  is 
equivocal,  have,  in  order  to  explain 
162  it,  resorted  to  the  testimony  of  *Mt. 
Picket;  who  says,  **That  a  number 
of  merchants  assembled  at  York-Town,  and 
offered  the  Supercargo  of  the  ship  Fier 
Roderique,  for  the  remainder  of  the  goods, 
after  tbe  State  should  be  supplied,  at  the 
rate  of  4s.  6d.  Virginia  currency,  in  specie, 
for  each  livre  paid  for  the  goods  in  France, 
payable  in  tobacco  at  20s.  per  hundred 
weight,  which  offer  was  erected  by  the 
Supercargo,  because  he  said  that  the  agent 
for  the  State  of  Virginia  had  made  him  a 
better  offer  of  6a.  for  each  livre,  and  to 
take  the  whole  cargo  at  that  price.  That 
he  believed  he  should  accept  the  offer, 
unless  they  (the  merchants)  would  give 
more."  But,  there  is  nothing  in  all  this 
which  goes  .to  the  contract  itself;  nor,  can 
any  inference  be  justly  drawn  from  it  to 
support  the  idea  that  specie  was  contem- 
plated. On  the  contrary,  I  think  it  may  be 
fairly  inferred  therefrom,  that  Mr.  Che- 
▼allie  did  not  expect  to  contract  with  the 
government  for  specie:  for,  when  the 
Supercargo  rejected  the  offer  of  the  mer- 
chants, saying  that  the  agent  for  the  State 
had  made  him  a  better  one,  of  six  shillings 
per  livre,  for  the  whole  cargo ;  and  that  he 
believed  he  should  accept  it,  unless  the 
merchants  would  give  more,  he  appears  to 
have  been  hesitating  which  offer  to  accept: 
but,  if  he  had  expected  to  have  received 
specie  from  the  government,  could  he  have 
doubted  for  a  moment,  whether  he  should 
take  six  shillings  the  livre  for  his  whole 
cargo,  or  4s.  6d.  for  a  part  of  it  only? 

Much'  stress  was  laid,  in  the  argument, 
on  the  loss  Beaumarchais  would  sustain,  if 
the  contract  was  not  considered  as  a  specie 
one.    But,    whether   he  made    an    advan- 


tageous, or  an  unprofitable  contract  with 
the  government,  is  not  a  proper  enquiry  in 
this  Coutt;  for,  here,  the  only  question 
must  be,  what  the  contract  really  was ;  and, 
when  that  is  discovered,  it  must  be  adhered 
to.  But,  it  was  probably  not  so  disadvan- 
tageous to  Beaumarchais  as  the  appellee's 
counsel  seem  to  apprehend:  For,  by  agree- 
ment between  the  parties,    Chevallie 

163  was  to  retain  *out  of  the   cargo,    for 
his  own  use,  sundry  specified  articles, 

which  were  entered  on  the  back  of  the  con- 
tract; and,  when  making  up  his  accounts 
in  conformity  thereto,  he  charges  the  whole 
cargo  to  the  State,  agreeably,  no  doubt, 
to  the  invoices  laid  before  the  Council 
board,  and  then  gives  credit  for  the  several 
articles  retained  for  his  own  use,  amount- 
ing to  120,021  livres  and  nine  sous,  or 
36,0061.  6s.  Virginia  currency,  at  6s.  for 
each  livre;  which  was  all  proper  enough: 
But,  in  the  account  of  the  articles  retained, 
there  is  a  quantity  of  brandy  (20  pipes  and 
18  barrels)  stated  to  have  cost  in  France 
12,043  livres  10  sous.  The  pipes  are  said 
to  contain  about  125  gallons  each,  but  no 
mention  made  of  the  contents  of  the  bar- 
rels. Suppose  them,  however,  to  have  con- 
tained 33  gallons  each ;  then  there  were 
3,094  gallons,  charged  at  almost  four  livres 
per  gallon;  which  is  more  (I  believe)  than 
three  times  what  the  brandy  actually  cost 
in  France.  And,  if  the  other  articles  were 
priced  according  to  this  example,  the  ad- 
vance upon  the  prime  cost  must  have  cov- 
ered all  his  losses.  Besides,  th'e  expedition 
which  he  expected  to  derive  from  that  part 
of  the  contract  which  related  to  the  tobacco, 
was  a  great  inducement. 

There  is  no  evidence,  then,  of  a  specie 
contract,  unless  the  story  of  the  silver 
dollar  being  laid  on  the  Council  board,  and 
the  argument  of  Chevallie's  being  a  for- 
eigner, unacquainted  with  our  language,  are 
entitled  to  any  respect:  But,  they  have 
no  weight,  for  the  first  is  not  proved,  and 
the  latter  is  no  objection,  as  Chevallie  was 
provided  with  interpreters. 

I  come  now  to  consider  the  third  point; 
whether  there  are  circumstances  in  this 
cause,  sufiicient  to  take  it  out  of  the  gen- 
eral scale  of  depreciation,  as  established  by 
the    act  of  1781?    And  I  think  there  are. 

During  the  progress  of  paper  currency, 
tobacco  was  generally  resorted  to,  in 

164  order  to  ascertain  *the  state  of  depre- 
ciation;   and     twenty    shillings    per 

hundred  having  been,  for  some  years  back, 
about  the  average  price  of  that  article, 
were  generally  adopted  as  the  standard. 
Comparing,  then,  those  circumstances  with 
the  contract  now  under  consideration,  in 
which  we  find  41.  per  cwt.  allowed  for  the 
tobacco,  it  strikes  me  very  forcibly,  that  a 
depreciation  of  four  for  one  was  contem- 
plated by  the  parties,  and  that  they  regu- 
lated their  contract  accordingly.  But,  if 
so,  then  by  the  express  provision  of  {  5  of 
the  act,  the  Court  has  power  to  adjust  the 
contract  according  to  that  ratio;  and, 
therefore,  my  opinion  is,  that  it  should  be 
settled  by  a  scale  of  four  for  one. 

It  was  observed  by  the  counsel  for  the 
Commonwealth,  that  the  settlement  made 
by  the  late  Solicitor  General  in  December, 
1784,    in    which    the    money    balance    was 
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scaled  at  five  for  one,  ought  not  to  be  dis- 
turbed, as  I^a  Til,  the  agent  of  Beaumar- 
chais,  acquiesced  in  it,  and  received  sundry 
payments  under  it,  without  complaining. 
But,  to  this  it  may  be  answered,  that  I^a 
Til  was  the  third  agent  of  Beaumarchais, 
not  privy  to  the  original  contract,  but  sent 
over  here  six  years  after  the  debt  had  been 
due,  in  order  to  collect  the  large  balance 
then  unpaid,  which  he  found  attended 
with  great  difficulty  and  obstruction ;  and, 
therefore,  he  was  glad  to  receive  any  pay- 
ments that  were  offered  him:  Besides, 
there  is  no  evidence  that  he  ever  consented 
to  the  settlement  of  the  account,  scaled  at 
five  for  one ;  and,  consequentl3',  his  trans- 
actions afiPord  no  inference  against  the 
claim ;  especially  when  it  is  recollected  that 
he  was  not  dealing  with  an  individual,  upon 
equal  terms ;  but  was  a  foreigner,  just 
come  to  the  country,  contending  with,  and 
entirely  in  the  power  of  a  sovereign  State, 
as  he  thought,  and  against  which  he  did 
not  discover  that  he  had  any  compulsory 
remedy.  Under  such  circumstances,  I 
should  not  have  thought  Beaumarchais  him- 
self concluded,  had  he  been  here,  trans- 
acting the  business  in  person.  Upon 
165  *the  whole,  I  am  of  opinion  that  the 
decree  of  the  Chancellor  ought  to  be 
reversed;  that  the  balance  of  the  money 
debt  should  be  scaled  at  4,  instead  of  5 
for  1 ;  and  the  balance  of  the  tobacco  debt 
at  twenty,  instead  of  sixteen  shillings  per 
hundred  weight. 

CARRINGTON,  Judge.  That  the  Court 
had  jurisdiction  of  the  cause  is  very  clear, 
for  the  reasons  already  given  by  the  Judges ; 
and,  therefore,  it  is  unnecessary  to  discuss 
that  point  any  further.  But,  upon  the 
merits,  I  am  of  opinion  that  Beaumarchais 
was  not  entitled  to  relief.  The  written 
contract  purports  upon  the  face  of  it,  to 
be  for  the  current  money  of  Virginia ;  and, 
therefore,  it  is  necessarily  subject  to  the 
scale  of  depreciation,  unless  the  appellee  is 
able  to  shew  that  specie  was  intended. 
But,  the  inference  appears  to  me  to  be  di- 
rectly otherwise.  For,  in  the  first  place,  it 
is  not  probable  that  the  Executive  would 
have  contracted  for  specie  when  they  had 
none  in  the  Treasury,  nor  were  likely  to 
have  any.  Such  a  conduct  would  have 
argued  such  gross  inattention  to  the  honor 
of  the  country,  and  such  perfidy  towards 
the  creditor,  that  it  ought  not  to  be  at- 
tributed to  them  without  the  clearest  proof 
of  the  fact.  But,  no  such  proof  is  adduced. 
Kven  the  story  of  the  silver  dollar  is  not 
proved;  but,  if  it  had,  the  circumstance  of 
the  total  absence  of  the  precious  metals  as 
a  circulating  medium  at  the  time,  affords 
so  strong  a  presumption  that  specie  was 
not  intended,  that  something  more  than  the 
bare  production  of  a  silver  dollar  at  the 
Council  board  ought  to  have  been  shewn, 
in  order  to  remove  it ;  because,  as  the  per- 
formance of  such  a  contract  would  have 
been  so  wholly  impracticable  in  the  then 
situation  of  the  country,  it  seems  almost 
impossible  that  the  terms  could  have  been 
accepted;  and,  therefore,  where  the  proba- 
bility is  so  great  that  a  contract  for  specie 
was  refused,  the  appellee  ought  to  have 
been  able  to  shew,  not  only  that  the  silver 
dollar     was     produced,     but     that      those 


166  terms  *were   accepted,  *and  that    the 
contract  was   for   specie.     Instead  of 

this,  however,  there  is  not  the  slightest 
proof  of  the  allegation,  with  regard  to  the 
silver  dollar;  and,  therefore,  it  may  l>e 
laid  entirely  out  of  the  case.  But,  there  is 
another  circumstance  which  has  great 
weight,  and  affords  a  very  strong  infer- 
ence that  specie  was  not  intended.  It  is 
this,  that  Beaumarchais,  by  the  contract, 
agrees  to  allow  41.  per  cwt.  for  the  tobacco ; 
although  it  is  stated,  that  it  might  have 
been    bought    for    less    than    20s.    specie. 

Now,  how  can  this  be  accounted  for,  upon 
any  other  ground,  than  that  the  contract 
was  for  paper  money?  Would  the  super- 
cargo have  allowed  41.  specie  per  cwt.,  for 
an  article  that  he  could  have  bought  at 
less?  The  thing  is  impossible.  These 
arguments  are  considerably  strengthened 
by  the  circumstances  which  followed  after 
the  contract;  such  as  the  credit  of  the 
1,3001.  at  the  nominal  value,  the  certificate 
of  the  Governor  to  Defrancy,  and  the  long 
acquiescence  under  the  Solicitor's  settle- 
ment, which  all  serve  to  explain  the  mean- 
ing of  Chevallie,  in  the  apprehension  of 
all  those  concerned  with  the  transaction. 
But,  then,  it  is  said  that  the  circumstances 
entitled  him  to  relief  under  {  5  of  the  act 
establishing  the  scale  of  depreciation,  since 
he  rejected  a  better  offer,  in  specie,  from 
the  merchants;  and,  therefore,  that  he 
must  have  calculated  on  being  paid  in  that 
medium.  The  only  testimony  on  this 
point,  is  the  deposition  of  Picket,  taken 
ek  parte,  and  after  a  great  lapse  of  time, 
when  many  of  the  circumstances  might  have 
been  forgotten,  or  not  distinctly  recol- 
lected. 

In  this  situation  of  things,  his  declara- 
tions ought  to  be  very  strong  indeed,  in 
order  to  outweigh  the  numerous  circum- 
stances leading  to  a  belief  that  specie  was 
not  intended.  But,  instead  of  this,  he  does 
not  profess  to  have  been  present  when  the 
contract  was  made,  or  to  have  known  any 
thing  about  it.  He  only  relates  what  passed 
between  Chevallie  and  the  merchants, 

167  who  offered  4s.  6d.   specie  *the   livre, 
for   a    part  of    the  cargo  only,  to    be 

paid  in  tobacco,  at  20s.  per  cwt.  But,  does 
this  prove  that  the  whole  cargo  was  not 
sold  to  government  upon  other  terms?  Cer- 
tainly not ;  for,  he  was  not  present  at  the 
contract  with  the  State,  and  knew  nothing 
about  it.  The  price  offered  by  the  mer- 
chants, forms  no  objection;  for,  as  they 
were  not  known  to  Chevallie,  he  was  not 
satisfied  of  their  solidity,  and,  therefore, 
preferred  a  contract  with  the  State,  es- 
pecially as  he  thereby  got  6  per  cent,  in- 
terest, whereas  he  must  have  been  content 
with  five  from  individuals.  There  is,  con- 
sequently, no  ground  for  the  scale  adopted 
by  the  Court  of  Chancery ;  and  that  of  four 
for  one  is  equally  without  foundation. 
For,  it  is  not  proved  that  the  specie  price 
of  tobacco  was  20s.  per  cwt. ;  the  Auditor 
states  it  to  have  been  less;  and  that  posi- 
tion is  fortified  by  the  circumstances  of  the 
country.  The  scale  of  4  for  1,  therefore, 
which  is  bottomed  on  the  notion  that  20s. 
was  the  standard  price  of  the  article,  can- 
not be  sustained.  Under  every  point  of 
view,  then,  it  appears  to  me,  that  the  con- 
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tract  was  for  paper  money,  and  that  specie 
was  not  intended.  The  plain  consequence 
is,  that  it  was  subject  to  the  scale  which 
the  Auditor  applied,  as  there  is  nothing  to 
distinguish  it  from  contracts  in  general  of 
the  same  period.  M3'  opinion,  therefore, 
is,  that  the  decree  of  the  High  Court  of 
Chancery,  is  altogether  erroneous,  and 
that  it  ought  to  be  reversed,  and  the  bill 
and  petition  dismissed. 

PENDLETON,  President.  I  do  not  feel 
my  passions  in  the  least  disturbed  by  the 
objection  to  the  jurisdiction  of  the  Judiciary 
over  this  case.  It  is  an  objection  of  right, 
which  I  can  view  in  the  calm  lights  of 
mild  philosophy.  Indeed,  it  cannot  be  sup- 
posed that  any  member  of  this  Court  is  so 
fond  of  power,  as  not  to  have  cheerfully 
transferred  this  troublesome  discussion  to 
any  person  that  would  take  it,  if  they  could 
have  done  it  with  propriety ;  but,  we  are 
as  much  bound  to  support   the  legiti- 

168  mate  ^powers   of    the    Judiciary,    as 
that,  that   branch   is   not    to    invade 

what  hath  been  assigned  to  the  others.  It 
was  truly  said,  by  Mr.  Hay,  that  the  Leg- 
islative acts  were  uncontrollable  in  all 
things  within  their  constitutional  powers, 
which  powers  are  oqly  restrained  by  our 
Bill  of  l^ights  and  Constitution.  That 
Constitution  creates  three  branches  of  gov- 
ernment, and  declares  that  their  powers 
shall  be  kept  separate  and  distinct,  and 
those  of  one  not  exercised  by  the  others. 
We  must  consider,  then,  what  are  their  dis- 
tinct powers:  the  Legislature  are  to  form 
rules  for  the  conduct  of  the  citizens,  and  to 
make  regulations  for  the  disposition  of 
property;  they  hold  the  sword  and  the 
purse,  to  be  used  for  the  purpose  of  defend- 
ing the  society  against  foreign  invasions, 
or  domestic  insurrections ;  and,  to  come  to 
the  present  purpose,  it  was  to  provide  mil- 
itary stores  and  necessaries  for  the  army.  It 
is  the  duty  of  the  Executive  to  see  that  all 
laws  of  a  public  nature  are  carried  into  ex- 
ecution ;  and  to  make  contracts  in  cases  of 
the  present  nature,  directed  by  law,  ?ind 
which,  when  made,  the  society  are  bound  to 
perform;  but  they  cannot  originate  any 
claim  upon  the  public.  It  is  the  province 
of  the  Judiciary  to  decide  all  questions 
which  may  arise  upon  the  construction  of 
laws  or  contracts,  as  well  between  the  gov- 
ernment and  individuals,  as  between  citi- 
zen and  citizen.  They  can  neither  make  a 
law,  or  contract ;  but  decide  what  the  law 
is,  upon  any  question  before  them ;  and,  if 
the  Legislature  shall  declare  the  construc- 
tion of  a  law  formerly  passed,  although 
that  declaration  will  operate  as  a  law  pro- 
spectively, the  Judges  are  not  bound  to 
adopt  that  construction  in  prior  cases,  un- 
less they  approve  of  the  sense  declared : 
And  this  was  the  opinion  in  the  case  of 
Turner  v.  Turner,  [1  Wash.  139].  Upon 
the  same  principle,  if  a  contract  is  entered 
into  in  t>ehalf  of  the  government  pursuant 
to  an  existing  law,  and  a  contest  shall  arise 
about  the  meaning  of  the  contract,  it  be- 
longs to  the  Judiciary  to  decide  what  the 
contract  was,  and,  if  the  Legislature 

169  *shall  decide  that  question,    they  in- 
vade   the    province   of  the  Judiciary, 

contrary  to  the  Constitution.  But  this  is 
said,  by  one  gentleman,  to  be  an  invasion 


of  the  State  sovereignty  and  its  attributes, 
and  by  another  to  be  a  prostration  of  the 
Legislature  at  the  feet  of  the  Judiciary : 
Sounding  terms !  but  which  would  have  been 
more  properly  used,  when  the  Constitution 
was  framing,  in  opposition  to  the  creation 
of  the  three  departments,  than  now,  as  ob- 
jections to  the  exercise  of  the  powers  al- 
lotted to  each.  When  the  Federal  Court 
decided,  that  a  State  was  suable  in  any 
Court,  besides  the  absurdity  of  applying 
the  ordinary  process  to  such  a  suit,  the 
States  were  justly  alarmed  at  the  attack 
upon  their  sovereignty ;  which  was  surely 
invaded  by  calling  them  into  a  defence  in 
any  foreign  Court.  I,  as  a  citizen  of  Vir- 
ginia, participated  in  feeling  the  wound; 
but  my  reflections  on  the  subject  then  pro- 
duced ths  opinion,  that,  although  a  State 
could  not  be  thus  called  upon  in  a  foreign 
Court,  or  in  its  own  Courts,  without  its 
consent,  yet  the  honor  and  justice  of  every 
State  required,  that  an  independent  tribu- 
nal should  be  appointed  within  itself,  to  de- 
cide upon  all  claimb  against  the  public ;  and 
not  leave  them  to  the  decision  of  a  popular 
assembly,  improper  from  the  nature  of  its 
existence,  as  well  as  from  their  numbers, 
to  decide  upon  contracts  made;  that  is  to 
say,  what  they  are,  and  whether  they  will 
I>erform  them  or  not:  And  I  feel  a  pleasure, 
indeed  a  pride,  in  discovering,  that  the 
Legislature  of  my  country  had  provided 
such  a  tribunal,  by  allowing  an  appeal 
from  the  Auditor  of  public  accounts,  an 
Executive  officer,  to  the  Judiciary,  inde- 
pendent in  the  tenure  and  emoluments  of 
office,  and  bound  to  decide  according  to  the 
laws,  on  which  the  contract  was  founded ; 
for,  in  that  light  I  view  the  law  giving  the 
appeal,  which  establishes  a  general  mode 
of  bringing  all  claims  against  the  public 
before  that  tribunal;  and  the  general 
words  of  the  law  are  fully  sufficient  for  that 
purpose.  After  all,  however,  the  Legisla- 
ture have  a  check  upon  the  decision  ; 
170  for,  the  Court  when  they  *have  de- 
termined in  favor  of  the  claim,  can 
only  order  the  Auditor  to  issue  warrants 
upon  the  Treasury,  but  the  Legislature 
must  provide  a  fund  to  answer  those  war- 
rants, as  the  only  means  of  giving  the 
judgment  effect.  At  the  same  time,  I  must 
be  permitted  to  declare  my  opinion,  that 
they  would  act  dishonorably,  in  withhold- 
ing such  funds,  unless  in  cases  of  very 
glaring  injustice  to  the  State.  The  situa- 
tion of  England,  in  regard  to  this  point, 
has  been  mentioned.  The  petition  of  right 
was  the  mode  adopted  there  for  referring 
such  claims  to  their  Judiciary ;  and  although 
originally,  in  high  prerogative  times, 
it  could  not  be  proceeded  upon,  until  the 
King  had  underwritten,  Let  justice  be  done ; 
yet  that  has  long  since  been  dispensed  with^ 
and  the  petition  is  taken  up  as  an  ordinary 
proceeding.  That  petition,  and  the  mon- 
strans  de  droit,  subjects  all  the  claims  of 
individuals  against  the  Crown,  or  the  pub- 
lic, to  legal  decision :  But,  the  great  case 
of  the  Bankers  shews  the  effect  of  the  con- 
trolling power  of  the  Legislature ;  for,  after 
their  claim  was  allowed,  the  Legislature 
refused  to  provide  a  fund,  until  a  compro- 
mise took  place,  by  which  the  Bankers 
agreed  to  receive   a   moiety  of  their  claim. 
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Thus  much  upon  a  supposition,  that  the 
Legislature  had  rejected  the  legal  claim  of 
the  appellee  under  the  contract  in  the  pres- 
ent case ;  which  I  do  not  consider  to  have 
been  the  case.  His  petition  to  the  Assem- 
bly states  his  great  loss  under  the  contract, 
and  since  he  entered  into  it  to  serve  the 
United  States,  and  Virginia  in  particular, 
and  that  service  was  essential  to  the  inter- 
est of  both,  he  founds  his  claim  upon  the 
justice  and  generosity  of  the  Legislature  to 
compensate  him  for  his  loss  by  the  event 
of  the  bargain.  To  such  a  claim,  not  a 
right  fixed  by  the  terms  of  the  contract,  the 
Legislature  only  could  open  the  public 
purse.  That  body  rejected  it ;  and,  it  is 
not  for  this  Court  to  say,  whether  they 
acted  upon  proper  principles,  or  not :  For, 
my  position  is,  that  all  claims  must  origi- 
nate with  the  Legislature,    or    they  cannot 

be  allowed  by  the  Executive,  or  Judi- 
171      ciary ;  but  when,  as  in  this  ^case,  the 

Executive  are  authorised  by  law  to 
make  a  contract,  and  they  do  make  it  ac- 
cordingly, if  any  dispute  arises  upon  that 
contract,  it  belongs  to  the  Judiciary  to  de- 
cide upon  it,  and  not  to  either  of  the  other 
departments.  Whether  the  Auditor  acted 
prudently,  or  not,  in  rejecting  the  claim, 
because  it  had  been  decided  upon  by  the 
Solicitor  and  Executive,  no  more  blame  at- 
taches upon  him  for  his  decision,  than  is 
attributable  to  an  inferior  Court,  whose 
judgments  are  reversed  by  a  superior  tribu- 
nal. I  consider  the  application  to  him,  as 
the  legal  mode  of  bringing  the  question 
before  the  Judiciary.  The  Solicitor's  deci- 
sion, which  he  thinks  prohibited  him 
from  considering  the  claim,  is  referred  to, 
and  made  a  part  of  the  record,  and  is  to  be 
examined,  as  if  it  bad  been  his  own.  Upon 
the  whole,  I  am  for  over-ruling  the  objec- 
tion to  the  jurisdiction.  I  proceed  to  con- 
sider the  question  upon  the  merits,  which 
depends  upon  the  written  contract,  and  the 
testimony  of  Mr.  Picket.  Upon  the  con- 
tract, the  payment  of  the  money  part  was 
to  be  paid  in  Virginia  currency,  which 
brings  it,  expressly,  within  the  {  2d  of  the 
scaling  act;  and  the  only  question  is, 
whether  the  circumstances  disclosed  in  the 
contract  itself,  or  arising  from  the  testi- 
mony of  the  witness,  brings  it  within  the 
i  5th  of  that  act? 

It  is  objected,  that  Beaumarchais  is  a  for- 
eigner, not  bound  by  the  act  of  1781.  But, 
foreigners  coming  here,  and  making  con- 
tracts, have  a  right  to  sue  in  our  Courts  for 
a  breach  of  such  contracts,  and  are  bound 
by  all  laws  for  regulating  them.  And  here 
it  may  be  necessary  to  consider  what  those 
prevailing  circumstances  are  to  relate  to. 
In  all  former  decisions  they  have  been  con- 
fined to  the  single  point,  whether  the  legal 
scale  be  such  as  met  the  ideas  of  the  parties 
at  the  time  of  the  contract?  And  I  think 
very  rightly.  Hill  &  Braxton  v.  Souther- 
land,  is  no  exception,  since  there  was  no 
contract  for  price.     No  scale  had  been  fixed 

till  the  act  of  1781;  and  when  the 
172      Legislature   were   providing  *one    to 

operate  upon  contracts  during  the 
period  of  five  years  preceding,  when  the 
paper  money  had  been  in  the  progress  of 
depreciation,  and  made,  perhaps,  the  best 
general  regulation  which  they  could  adopt. 


yet  since,  in    those   contracts,   the  parties 
might  not  be  sensible   of  any   depreciation 
at  an  early  day,  or  of   one  different    from 
the  legal  scale,  this    proviso  justly  meant 
to  make  the   legal   scale   yield    to   the  real 
contract  of  the  parties.     It  is,  therefore,  to 
the  scale   that  the  proviso  is  to  be  applied ; 
and  not  to   circumstances  tending    to  shew 
the  motives  of  the  parties  for  entering  into 
the  contract,  or  whether  the  bargain  was  a 
good  or  a  bad  one,  either  in  prospect  at  the 
time,  or  in  event;  which   would  indeed  be, 
to   overturn    the    provision    in    the  second 
clause,  and  open  a  door  for  endless   litiga- 
tion :  An  extreme,  never   intended    by    the 
Legislature,  and    not  to  be  adopted  by  this 
Court.     On  the  other  hand,    to  admit  of  no 
circumstances  to  prove  the  idea  of  the  par- 
ties, at  the  time,  as   to  the  state  o£  the  de- 
preciation, would  be  wholly   to   reject    the 
proviso,   which  the   Court   are  equally    re- 
strained from  doing.     The  evidence  of  Mr. 
Picket,  therefore,  so  far  as  it  may  relate  to 
the  motives  which  induced  the  agent  of  Mr. 
Beaumarchais,  to   prefer  the  contract  with 
the  government,  to  one   with    his  company 
of  merchants,   have   no   influence  upon  the 
question;  although,  I  cannot   help   observ- 
ing,   without   intending  to  reflect  upon  the 
witness,    that    his    testimony     conveys    a 
strange   idea  .for   that  preference.      They 
would  accept  the   offer  of  the  government, 
as  better  than  the  other,    unless   the  mer- 
chants would  give  more ;  and  yet  no  person 
can  doubt  but  that  4s.  6d.    per  livre,    paid 
in  tobacco  at  208.  per  hundred,  was  a  t>etter 
offer  than  6s.  per  livre,    paid   in    tobacco, 
at  41.  per  cwt. ;  at  which   rate  a  considera- 
ble proportion  of   the   debt   was  to  be  paid 
by  the  public.     The  deposition  can  only  be 
regarded,  so  far  as  it  may  relate  to  the  ideas 
of  the   parties   as  to  the  real  depreciation  ; 
as    to   which,    it   tends   to  shew  that  their 
idea    was,     that     the    difference    between 
specie  and    paper    was   four  for  one ; 
173      *that    being   the  difference    between 
the    price  contracted  to  be  given  for 
tobacco,  and  that  to  be   allowed    the    mer- 
chants on  a  specie  contract.     The  observa- 
tion, that  Mr.    Chevallie   was  a  stranger, 
unacquainted  with  our  laws  and   language, 
has  no  weight  with  me.     Intrusted  with  the 
care  of  so  large  a   mercantile   concern,    be 
was,  no  doubt,  a  man  of  understanding  and 
experience   in    such   business.     He  was  at- 
tended, in  the  contract,  by  two  interpreters, 
and  had  been   before  surrounded  by  a  com- 
pany   of    speculators;  who    best,    of   any, 
knew    the   real   state  of  depreciation ;  and, 
no  doubt,  in  the  course  of  their  treaty,  dis- 
covered to  him  what   that  state  was.     For, 
when    they   offered,    in    their  proposals,  to 
furnish    tobacco    at   20s.    per    hundred,    in 
paying    for  the   goods,  he  would  naturally 
enquire,    why    they    would    sell  tobacco  at 
that  price,  when  the  country  demanded  for 
it  41.  per  hundred?  and   their  answer  must 
be    as   obvious,    that    the    former  was  the 
specie  price,  and    the    latter,    the   price   in 
paper;  which  shews   the  difference  to  have 
been    well    understood.      It    is    immaterial 
what  were  his  motives  to   prefer  a  contract 
with  the  government;  for,    it    is   sufficient 
that  this  difference  in  the  price  of  tobacco 
conveyed  to  him  an  idea,  that  the  deprecia- 
tion was  four  for  one,  and  that  he  contracted 
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under  that  idea.  That  such  was  the  idea 
of  the  Executive  also,  is  obvious  from  the 
same  circumstance ;  if  they  were  acquainted 
with  the  offer  of  the  merchants,  as  no  doubt 
they  were,  since  Mr.  Chevallie  would 
□aturally  disclose  it,  in  order  to  raise  his 
demand  upon  the  public;  or,  perhaps  they 
might  fix  the  offer  of  the  demand  of  four 
pounds  per  hundred,  upon  a  well-known 
custom,  as  no  scale  was  then  fixed,  of  mak- 
ing the  usual  price  of  tobacco  at  20s.  specie 
per  hundred,  compared  with  the  current 
price  in  paper,  the  standard  by  which  to 
regulate  paper  contracts.  To  one  of  these 
the  Executive  must  have  had  recourse,  when 
they  settled  the  price  to  be  allowed  for  to- 
bacco at  41. :  Which  fixes  the  scale  at  four 
for  one  in  the  idea  of  both  parties ;  and,  in 
my  opinion,  that  ought  to  be  the  scale,  by 
which  that  contract  ought   to  be   ad- 

174  justed.     *The  Executive,   in  1775,  ad- 
justed   it   at  five   for   one,    probably 

thinking  themselves  bound  by  the  legal 
scale ;  but,  as  that  idea  has  been  over-ruled, 
by  the  opinion  of  this  Court  in  several 
cases,  the  appellee  has  a  right  to  have  it 
corrected  to  four  for  one,  unless  he  is  barred 
by  his  acquiescence,  and  what  has  happened 
4ince. 

It  was  not  till  1785,  that  his  agent  dis- 
covered his  demand  was  to  be  reduced  by  a 
scale  of  five  for  one.  The  agent,  as  was 
his  duty,  took  a  copy  of  the  statement,  and 
the  Governor's  testimonial,  and,  no  doubt, 
transmitted  them  to  France,  for  his  prin- 
cipal's directions  how  he  should  conduct 
himself;  which  he,  probably,  did  not  re- 
ceive, till  1787.  What  those  were,  does  not 
appear;  but,  the  agent  here  proceeded  to 
receive  warrants,  from  time  to  time,  which 
he  could  not  turn  into  specie,  without  loss. 
Thus,  the  matter  continued,  till  1792,  when 
that  loss  made  part  of  the  appellee's  claim 
in  his  petition  to  the  Assembly ;  at  which 
time,  he  disclosed  his  objection  to  the  set- 
tlement, and  insisted  that  it  ought  to  be 
adjusted  upon  the  footing  of  a  specie  con- 
tract. The  I^egislature  directed  some  al- 
lowance to  be  made  him  on  account  of  his 
loss  by  the  warrants,  but  rejected  his  ex- 
tensive claim.  He  renewed  his  application 
for  the  latter,  in  1793,  but  without  success; 
and,  in  April,  1795,  he  applied  to  the  Audi- 
tor, in  order  to  bring  the  matter  before  the 
Judiciary ;  and,  being  refused,  he  filed  his 
petition  of  appeal,  in  17%,  to  the  High 
Court  of  Chancery.  During  all  this  period, 
although  he  continued  to  receive  payment 
that  were  offered  him,  yet  he  never  gave  a 
release,  or  did  any  act  relinquishing  his 
claim,  to  which  he  was  entitled  by  the  con- 
tract; and,  therefore,  although  the  Court  is 
of  opinion,  in  which  I  concur,  that  the  con- 
tract was  for  paper,  yet  my  judgment  is,  that 
we  are  not  precluded  from  rectifying  the 
mistake  in  the  settlement,  which  reduced 
the  money  to  five,  instead  of  four  for  one. 
It  was  objected,  with  a  considerable  degree 
of  force,  that,  by  his  delay,    he    has 

175  deprived  *the  State  of  recourse  to  the 
United  States,  who  ought  to  pay  the 

demand;  but,  this   is  not  conclusive  in  my 
mind,  for  two  reasons :  First.  That,  I  sup- 
pose Congress  will  pay  the  money,  because. 
I  think    they    ought,    not    only    upon    the 
general  principle  adopted,  of  the  war  hav- 


ing been  a  common  concern,  but  that,  I 
believe,  many  of  the  articles  purchased, 
were  sent  to  the  Continental  army.  Sec- 
ondly. If  they  shall  refuse,  since  the  con- 
tract was  made  with  the  State  government, 
and  the  delay  has  been  occasioned  by  the 
mistake  of  our  Executive,  in  adjusticg  the 
claim  under  it,  I  think  the  State  bound 
by  honor  and  justice  to  pay  the  balance 
arising  from  a  correction  of  that  mistake, 
although  they  should  not  be  reimbursed  by 
the  Union. 

This  objection  had  considerable  weight 
in  the  decision  of  the  cases  of  the  Common- 
wealth V.  Banks,  and  others:  but,  there 
they  had  neglected  to  have  their  property 
valued,  which  they  claimed  to  be  allowed 
for,  although  laws  had  passed  from  time  to 
time,  directing  such  valuation  to  be  made ; 
the  last  of  which  declared,  that  no  such 
claim  should  be  allowed,  unless  the  valua- 
tions were  made  within  a  limited  time. 
That  this  was  the  principal  ground  of  deci- 
sion, will  appear  from  another  case,  where 
the  claim  was  allowed,  because  the  property 
had  been  valued,  although  there  was  some 
irregularity  in  the  proceedings,  not  imputa- 
ble to  the  claimant ;  which  the  Court  of 
I^quity  supplied.  My  opinion,  therefore, 
is,  that  the  money  demand  ought  to  be  re- 
duced by  a  scale  of  four  for  one,  and  the 
tobacco  balance  corrected  from  16s.  to  20s. 
per  cwt.  in  order  to  correspond  with  the 
scale.  It  only  remains  to  consider  the  in- 
terest; which,  I  think,  ought  to  be  allowed, 
from  the  date  of  the  contract  in  1778,  to 
the  6th  of  January,  1785,  and  then  to  stop ; 
since  the  agent  then  knew  how  the  adjust- 
ment was  made,  and  ought  to  have  proceeded 
to  his  appeal  at  that  time,  if  he  meant  to 
complain  of  it ;  but,  the  interest  ought  to 
revive  from  the  time  of  pronouncing  the 
final  decree,  and  be  continued  till  pay- 
ment. 
176  *The  Judges  being  thus  all  agreed, 
that  the  decree  of  the  Court  below,  as 
it  stood,  was  erroneous,  but  equally  divided 
in  opinion,  whether  the  contract  should  be 
settled  by  a  scale  of  four  for  one,  instead 
of  the  statutory  scale  of  five  for  one,  a  de- 
cree was  entered,  stating  that  by  the 
unanimous  opinion  of  the  Court,  the  decree 
of  the  High  Court  of  Chancery  was  reversed ; 
and,  on  account  of  the  division  among  the 
Judges,  as  to  the  scale,  that  no  further  de- 
cree could  be  made,  as  the  case  was  not 
provided  for,  by  the  act  of  Assembly. 

At  this  term  the  Court  desired  it  to  be 
argued,  whether  under  the  act  of  Assembly, 
relative  to  cases  where  the  Court  is  divided 
in  opinion,  [May,  1779,  c.  22, 10  Stat.  Larg. 
92,]  the  decree  ought  not  to  have  been 
affirmed  for  the  balance  due  according  to 
the  scale  of  four  for  one,  agreeable  to  the 
opinion  of  the  two  Judges,  who  thought 
that  scale  ought  to  have  been  adopted? 

Call  and  Wickham,  for  the  appellee 

The  former  decree  ought  not  to  have  been 
entered.  1st.  Upon  general  principles.  2d. 
Upon  the  act  of  Assembly.  With  respect 
to  the  first:  The  Court  ought  never  to  re- 
verse farther  down,  than  a  majority  of  the 
sitting  Judges  concur,  the  Court  below 
erred :  For,  that  is  all  in  which  it  can  truly 
be  said  to  contain  error;  since  that  cannot 
be  deemed  erroneous,  which  a  majority  do 
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not  pronounce  to  be  so.  But,  that  which 
is  not  erroneous  ought  to  be  affirmed.  For, 
the  claim  is  separable  in  its  nature ;  since 
the  Court  have  only  to  say  what  remains 
after  the  deduction  is  majle,  according  to 
the  opinion  of  the  two  Judges,  who  are  for 
the  lesser  sum ;  which  is  all  that  the  whole 
Court  concur  in  reversing ;  when  two  think 
it  ought  not  to  be  reversed  as  to  the  lesser 
sum.  With  respect  to  the  second :  The  act 
plainly  contemplates  a  partial,  as  well  as  a 
general  reversal.  For,  the  object  of  the 
Legislature  was  to  prevent  a  suspension  of 
the  cause,  whenever  the  Court  should  hap- 
pen to  be  divided  in  opinion ;  and  an 

177  adequate  provision  was  ^intended. 
But,  this  could  not  be,  without  ex- 
tending it  to  a  division  in  both  cases.  For, 
the  difficulty  of  making  a  decree  was  as 
great,  and  the  suspension  ascertain,  in  the 
case  of  a  partial,  as  of  a  total  division.  Of 
course,  if  it  is  not  within  the  letter,  it  is 
within  the  equity  of  the  act;  and  the  rule, 
in  such  cases,  is  to  adopt  the  construction, 
which  is  agreeable  to  the  equity  of  the 
statute.  [Eyston  v.  Studd,]  Plowd.  467. 
But,  it  is  within  the  letter  of  the  act :  for 
the  words,  affirming  in  those  cases  where 
the  voices  shall  be  equal,  apply  as  well  to 
a  part,  as  to  the  whole.  It  follows,  there- 
fore, that  the  former  decree  ought  not  to 
have  been  entered. 

But,  if  so,  the  Court  still  set  it  aside,  and 
enter  the  proper  decree.  Because,  that  en- 
try was  interlocutory,  and  the  cause  is  still 
upon  the  docket. 

Nicholas  and  Hay,  contra. 

The  term  having  passed,  the  Court  cannot 
now  make  any  alteration  in  the  decree. 
But,  if  they  could,  this  is  not  a  case  con- 
templated by  the  act ;  which  relates  to  cases 
of  a  division  upon  the  whole  cause,  and  not 
upon  a  part  only.  Besides,  the  Chancellor 
and  the  two  Judges,  who  were  for  the 
lesser  sum,  did  not  concur;  because,  he  was 
for  allowing  the  whole  amount,  and  not 
the  lesser  sum  only. 

Cur.  adv.  vult. 

PENDLETON,  President.  Delivered  the 
resolution  of  the  Court  as  follows: 

The  Court  have  revised  the  decree  of  No- 
vember, 1801,  and  arc  unanimously  of  opin- 
ion. 1st.  That,  on  the  equal  division  of 
the  Judges  in  the  partial  affirmance  of  the 
decree,  it  ought  to  have  been  affirmed,  as 
far  as  the  two  Judges  thought  it  just,  in 
like  manner,  as  if  the  division  had  been  on 
a  question  of  a  total  affirmance  or  reversal. 

2.  That  the  Court  are  not  precluded  from 
correcting  the  mistake  in  the  former 

178  entry,    since    the  *record   remains  in 
Court,  and   the   cause   undecided.     It 

would  seem  strange  indeed,  that  when  we 
are  constituted  to  correct  the  errors  of  other 
Courts,  we  should  not  have  power  to  set 
right  our  own  mistakes,  in  the  course  of 
proceedings  in  a  caune  yet  depending. 

The  following  decree  is,  therefore,  to  be 
entered. 

The  Court  having  revised  and  maturely 
considered  their  decree  of  the  second  day  of 
November,  1801,  which  left  the  cause  unde- 
cided, is  of  opinion,  that  the  said  decree 
ought  to  be,  as  it  is  hereby  set  aside,  and 
the  following  substituted  as  the  final  decree 
of  the  Court.     The  Court  having  maturely 


considered  the  transcript  of  the  record,  and 
the  arguments  Qf  counsel,  is  of  opinion,  that 
in  the  contract,  stated  in   the    proceedings 
to  have  been  entered  into  between  William 
Armstead,  as  agent  for  the  Commonwealth, 
and  Monsieur  Peter  Francis  Chevallie,    as 
agent  for  the  said  Caron  Beaumarchais,  the 
parties  having  stipulated  for  the   payment 
in  Virginia  currency,  such  payment  might 
be  made  in  the   paper   money   of  the  State 
then  in   circulation,    and   under  the  second 
section  of  the  act  of   Assembly,    passed    in 
the  year  1781,  entitled,    ''An  act  directing 
the  mode  of  adjusting  and  settling  the  pay- 
ment of  certain  debts   and  contracts,"  was 
subject  to  be   reduced    to   specie    by    some 
scale,  but  that  under  the  proviso  in  the  5tb 
section  of  that  act,  the  Court  is   at   liberty 
to  enquire  into  the   circumstances    tending 
to  shew  whether  the  legal  scale,  as  of  the 
period  of  the  contract,   accorded  with  the 
idea  of  the  parties  at  the  time,  and  to  that 
enquiry   alone   ought    the   proof  to  be  con- 
fined,   and    not   to  extend  to  circum8tance» 
relative  to  the  motives   of  the  parties  for 
contracting,  or  whether  the  bargain  was  to 
produce    gain   or  loss  on  either  side,  either 
in  prospect  or  event,    and,    therefore,    that 
the   decree  of  the  High  Court  of  Chancery 
rather  making  a  new  contract  for  the 
179      parties,  than  pursuing  *their  real  con- 
tract, is  founded   upon  wrong  princi- 
ples, and  the  quantum  of  the  sum   decreed 
erroneous.     And    the   Court   proceeding  to 
consider    what  decree  the  said  High  Court 
of  Chancery  should  have   pronounced,  were 
equally  divided,  two  Judges  being  of -opin- 
ion that  the  legal  scale  of  five  for  one,  by 
which  the  account  was  settled  by   the  Kz- 
ecutive,    and    according  to  which  the  said 
Caron  Beaumarchais  is  paid   his  whole  de- 
mand, was  the  proper  scale ;  and,  therefore, 
that  the  decree  and  order  ought   to   be   re- 
versed, and  the  appeal  from  the  Auditor  dis- 
missed, and  two  other  Judges  of  opinion, 
that  from  the  contract  and  other  testimony 
in  the  cause,  it  is  apparent  that  four  for  one 
was  the   scale,    or  relative  value    between 
paper  money  and   specie,    as    contemplated 
and  understood  by.  both  parties  at  the  time 
of  the  contract,  and  therefore  ought  to  be 
the  rule  of  adjustment  under  the  proviso  in 
the   scaling   act   before-mentioned,    which 
would  leave  a   balance  of  seven    thousand 
seven  hundred  and  twenty  pounds  fourteen 
shillings,  still  due  to   the   appellees   of  the 
money  part  of  the  contract ;  that,  the  price 
of  the  balance  due  in  tobacco,  ought  conse- 
quently to  be  changed   from   sixteen    shil- 
lings  to  twenty   shillings  per  cwt.  which 
will  add  to  the  said  balance  seven  hundred 
and  twenty  pounds  two  shillings  and  eight 
pence;  and,  that  upon  the  aggregate  of  the 
said  balance,  interest  ought   to  be  allowed 
at  six  per  centum  per  annum,  from  the  first 
day  of  July,  1778,  to  the  1st  day  of  January, 
1785,    (amounting    to   three    thousand    two 
hundred   and    ninety-one  pounds  eighteen 
shillings  and  six  pence,)    and   then    cease, 
as  the  said  Caron  Beaumarchais  then  knew 
of  the  adjustment,  then   did   not   complain 
of  it  at  an  earlier  day ;  that  the  decree  and 
order,  therefore,  ought  to  be  affirmed  as  to 
so  much,  and  be   reversed   for   the  residue. 
The  voices  of  the  Judges  being  thus  equal, 
pursuant    to    the   act  of  Assembly  in  that 
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case  made,  it  is  decreed  and  ordered,  that 
the  decree  and  order  of  the  said  High  Court 
of  Chancery  be  affirmed,  as  to  the  sum 
of    eleven    thousand    seven    hundred     and 

thirty-two  pounds,  fifteen  shillings 
180     *and  two  pence,    part  thereof,  and  be 

reversed  as  to  the  residue ;  and,  that 
the  appellees  pay  to  the  appellants,  as  the 
party  substantially  prevailing  in  this 
Court,  their  costs,  expended  in  the  prose- 
cution of  the  appeal  aforesaid  here. 
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Latham  v.  Latham. 

[Friday.  April  23d.  1802.] 

Trespass— 4)aarmiitloe  luuids  of  Widow— Heir .*— The 

heir  cannot  maintain  an  action  of  trespass  for  a 
trespass  committed  on  the  quarantine  lands  of 
the  widow,  before  assigmment  of  dower. 

Robert  Latham,  jun.,  brought  trespass 
against  Robert  I^atham,  for  breaking  his 
close,  containing  thirty  acres,  treading  and 
consuming  his  grass  and  cutting  down  his 
trees.  Pleas,  not  guilty,  and  the  act  of 
limitations.  Issue.  Upon  the  trial  of  the 
cause,  the  plaintiff  filed  a  bill  of  exceptions 
to  the  Court's  opinion,  stating,  that  the 
defendant  moved  the  Court  to  direct  the 
jury  that,  in  a  case  of  intestacy,  the  heir 
could  not  be  in  possession  of  any  part  of 
the  tract  of  land  on  which  the  mansion- 
house  stood,  although  the  same  should  not 
be  a  part  of  the  plantation,  or  enclosed 
land;  and,  that  the  Court  directed  the  jury 
that  the  heir  could  not  be  in  possession 
until  the  dower  was  assigned.  That  the 
plaintiff  then  offered  to  prove  the  trespass 
on  certain  woods,  part  of  the  tract  of  land 
on  which  the  mansion-house  stood;  but, 
the  Court  directed  that  no  testimony  to 
prove  such  trespass,  during  the  life  of  the 
widow,  could  be  given.  Verdict 
182  *and  judgment  for  the  defendant ;  and 
the  plaintiff  appealed  to  the  District 
Court,  where  the  judgment  of  the  County 
Court  was  affirmed;  and,  from  the  judg- 
ment of  affirmance,  the  plaintiff  appealed 
to  this  Court. 

Williams,  for  the  appellant. 

The  Court  below  erred  in  supposing,  that 
the  heir  could  not  maintain  trespass  before 
the  widow's  dower  was  assigned.  For,  the 
act  of  1705,  Old  body  of  laws,  p.  31,  {  8,  [3 
Stat.  Larg.  374,]  only  means,  at  most,  such 
lands  as  would  be  useful  to  the  widow ;  that 
is  to  say,  the  messuage  and  cleared  land, 
but  not  the  wood-land ;  as  that,  instead  of 
being  useful,  would  be  burthen  some  and 
expensive.  But,  the  Court  interrupted  the 
enquiry  prematurely.  For,  the  parties 
were  at  issue  upon  the  point,  whether  a 
trespass  had  been  committed  within  five 
years  or  not ;  and,  therefore,  the  plaintiff 
ought  to  have  been  allowed  to   shew  an  in- 

*Tresp«ss— Qasrantioe  Lands  of  Widow— Heir.— The 

principal  case  is  cited  in  Carpenter  v.  Garrett.  75  Va. 
1S4.  for  tlie  proposition  that  in  the  enjoyment  of  the 
privilege  conferred  by  statute  on  the  widow  of  re- 
maininir  in  the  mansion  bouse  and  plantation,  her 
possession  is  so  ezclnslve  of  the  heir  that  he  cannot 
maintain  trespass  in  tlie  woods  so  situated  asrainst 
a  stranger. 

The  principal  case  is  cited  in  Hutchinson  v. 
Kellam.SMunf.  211. 

See  monoffraptaic  noU  on  "Dower"  appended  to 
Dayls  ▼.  Davis.  25  Gratt.  S87. 


jury  within  that  period.  It  does  not  appear 
from  the  bill  of  exceptions,  but  there  might 
have  been  some  agreement  between  the  heir 
and  widow,  so  as  to  avoid  the  necessity  of 
proving  an  assignment  of  dower ;  and,  per- 
haps, this  would  have  been  shewn,  if  the 
Court  had  not  abruptly  put  an  end  to  the 
enquinr. 

F.  T.  Brooke,  contra. 

The  Court  merely  decided  on  the  points 
submitted  to  them;  that  is  to  say,  Ist. 
Whether  the  heir  could  enter  on  the  quaran- 
tine lands?  2d.  What  was  included  within 
the  quarantine?  As  to  the  1st.  it  is  clear 
that  at  common  law,  trespass  could  not  be 
maintained  by  heir  within  the  forty  days ; 
and,  therefore,  not  in  this  country  until 
the  assignment  of  dower.  As  to  the  2d.  it 
ought  not  to  be  confined  to  the  arable  land ; 
for,  without  the  wood-land,  the  other  would 
be  useless  to  her.  The  Court  will  not  sup- 
pose, that  there  was  any  other  evidence 
than  what  is  set  forth  in  the  bill  of  excep- 
tions; and,  therefore  the  cases  supposed  by 
Mr.  Williams  are  unimportant.  The  act  of 
limitations  does  not  admit  any  thing,  as 
the  declaration  does  not   state   the   whole 

case. 
183         ♦Williams,  in  reply. 

The  Court  will  not  presume  that, 
no  other  case  exists  than  that  made  by  the 
bill  of  exceptions;  but,  will  rather  intend, 
that  the  part  excepted  to  only  is  stated.  It 
is  not  true,  that  the  heir  could  not,  at  com- 
mon law,  maintain  trespass  within  the 
forty  days.  The  plea  is  entire,  and  the 
parts  not  separable.  Of  course,  when 
the  defendant  says  he  did  not  commit  the 
trespass  within  five  years,  he  admits  he 
did  it  at  some  time ;  and  the  Court  ought 
to  have  permitted  the  plaintiff  to  prove  at 
what  time:  Whereas,  their  opinion  is,  that 
the  plaintiff  could  not  prove  a  trespass 
until  the  assignment  of  dower  was  estab- 
lished. 

Cur.  adv.  vult. 
•  LYONS,  Judge,  delivered   the  resolution 
of  the  Court,  that  the  judgment  of  the  Dis* 
trict  Court  should  be  affirmed. 


Curry  v.  Burns. 
[Wednesday.  May  12th.  1802.] 

Chancery  Court— Bill  of  Review*— Quaere.— Whether 

the  Court  of  Chancery  can  ffrant  a  bill  of  review 
to  a  decree  of  the  Court  of  Appeals,  or  County 
Court,  upon  new  matter  being-  discovered  after 
the  decree  was  made  ? 

Bums  filed  a  bill  in  Chancery,  in  the 
County  Court  of  Berkeley,  stating,  that  on 
the  13th  of  March,  1756,  he  obtained  a  war- 
rant from  the  proprietor's  office  for  400 
acres  of  land,  and  paid  the  usual  office  fees. 
That  by  virtue  of  the  said  warrant,  Baylis, 
one  of  the  proprietor's  surveyors,  surveyed 
214  acres,  and  returned  a  plat  thereof  to  the 
office;  for  which  survey  and  return,  the 
plaintiff  likewise  paid  the  usual  fees ;  and, 
in  order  to  obtain  a  deed,  was  always  ready 
and  willing  to  pay  the  composition  and 
other  customary  fees,  which  he  actually 
offered  to  the  proprietor  about  the  month  of 

•Bill  of  Review.— See  monographic  note  on '  'Bilte^of 
Review'*  appended  to  Campbell  v.  Campbell.  22 
Oratt.  649. 

Lachea— Northern  Neck.— The  principal  case  is 
cited  in  M^Clun^  v.  Hug-hes,  6  Rand.  483. 
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May,  1770,  and  demanded   a   deed;  but   the 

same  was  refused.     That   Curry  obtained  a 

deed  from  the  said   proprietor's  office 

184  for   140   acres,  ^part   of  the  said  214 
acres,    on    the   20th   of  August,  1768; 

and  had  recovered  a  judgment  in  ejectment 
therefor  against  the  plaintiff;  who  prays 
an  injunction,  and  for  general  relief. 

The  answer  of  Curry  denies  any  knowl- 
edge of  the  matters  charged  in  the  bill, 
except  the  grant  to  himself,  and  the  eject- 
ment. 

A  witness  says,  that  about  the  year  1763, 
he  purchased  of  Burns  a  survey,  including 
that  in  dispute,  for  400  acres,  and  that  he  re- 
■sold  it  to  him  two  years  afterwards.  That 
this  was  before  I^ord  Fairfax  advertised 
for  his  tenants  to  come  in  and  settle,  and 
receive  their  deeds.  A  second  witness, 
sworn  in  May,  1790,  says,  that  upwards  of 
20  years  before,  he  saw  Burns  o£fer  Martin 
money,  at  Lord  Fairfax's  office,  and  ask 
him  for  a  deed  for  his  land ;  but  the  latter 
said  it  was  too  late.  Two  other  depositions 
state,  that,  about  the  year  1768,  Burns  made 
a  similar  offer  and  request,  and  that  he  re- 
ceived the  same  answer.  There  are  in  the 
record,  a  copy  of  Burns'  survey,  of  214 
acres,  dated  the  13th  of  March,  1756 ;  a  copy 
of  the  warrant  for  400  acres,  likewise  dated 
the  13th  of  March,  1756;  a  copy  of  Lord 
Fairfax's  deed  to  Curry,  dated  the  10th  of 
September,  1770;  and  a  copy  of  the  Gov- 
ernor's patent  to  Burns  for  the  214  acres, 
dated  March  1st,  1788.  The  County  Court 
perpetuated  the  injunction,  and  decreed  a 
conveyance  to  the  plaintiff.  From  which 
decree,  the  defendant  appealed  to  the  High 
Court  of  Chancery,  where  the  same  was 
affirmed ;  and,  from  the  decree  of  affirmance, 
the  defendant  appealed  to  this  Court,  where 
both  decrees  were  reversed,  and  the  bill 
dismissed.  2  Wash.  121-^.  Whereupon 
Burns  filed  a  bill  of  review  against  Curry 
and  Vanmetre,  in  the  High  Court  of  Chan- 
cery ;  which,  reciting  the  substance  of  the 
former  bill,  adds,  that  it  was  drawn  at  first 
with  blanks,  and,  through  mistake,  was 
afterwards  filled  up  by  his  counsel,  with 
the  month  of   May,    1770,   instead  of 

185  1767,  or  1768   the  *true  period;  which 
was     before     Curry's    title    accrued. 

That  these  discoveries  were  made  since  the 
determination  of  the  former  suit;  and  that 
Vanmetre  was  a  pendente  lite  purchaser. 
The  answers  to  the  bill  of  review,  refer  to 
the  proceedings  in  the  former  cause,  and 
state  that  the  defendants  do  not  think  it 
probable  that  the  dates  in  the  bill  of  in- 
junction would  have  been  inserted,  by 
counsel,  without  the  plaintiff's  consent ;  and 
that  they  do  not  admit  the  tender  at  the 
time  spoken  of  by  the  plaintiff,  or  before 
Curry's  title  accrued. 

A  new  witness  says,  that,  about  1768,  the 
plaintiff  called  at  his  house,  and  said  he 
was  on  his  way  from  Lord  Fairfax's  office, 
where  he  had  been  to  get  his  deed,  which 
he  had  often  applied  for  before.  That  he 
lives  two  miles  from  the  plaintiff,  but  had 
never  conversed  with  him,  about  it,  since 
that  time.  Another  new  witness  says,  that 
in  the  spring  of  1767,  he  was  in  company 
with  the  plaintiff,  who  informed  him  that 
he  had  been  at  Lord  Fairfax's  office,  and 
was   refused    his   deed.    That   he  met  the 


plaintiff  on  his  way  home  from  the  office, 
and  that  the  weather  was  excessive  cold ; 
which  was  the  reason  why  be  enquired 
where  Bums  had  been.  That  he  lives  al>out 
five  miles  from  the  plaintiff,  and  has  often 
conversed  with  him  upon  the  subject.  A 
third  new  witness  says,  that  in  March, 
1767,  the  plaintiff  called  at  his  house,  with 
a  led  horse,  on  his  way  to  Lord  Fairfax's 
office,  to  get  his  deed.  That  he  said  he 
meant  to  take  Ryan,  (the  second  witness 
mentioned  above  in  the  original  suit,)  with 
him  as  witness.  That  he  lives  two  miles 
from  the  plaintiff,  but  does  not  recollect  to 
have  conversed  with  him  about  it  since.  A 
fourth  new  witness  says,  that,  about  the 
year  1767,  Ryan  came  to  her  father's  (the 
plaintiff's)  house  to  borrow  a  horse  to 
bring  down  his  mother,  who  lived  above 
Lord  Fairfax's.  That  the  plaintiff  lent 
him  a  horse,  and  went  with  him,  say- 
186  ing,  that  he  would  go  to  *Lord  Fair- 
fax's to  get  his  deed.  That  he  came 
back  in  about  three  days,  and  said  he  could 
not  get  it.  That  when  her  father  set  off, 
it  was  warm  but  when  he  returned  it  vras 
cold  and  wet,  and  there  was  a  deep  snoinr. 
A  fifth  witness  says  he  was  the  plaintiff's 
attorney  in  the  injunction,  and  is  satisfied 
that  the  blanks  in  the  bill  were  filled  up, 
and  the  alterations  made,  with  his  knoinrl- 
edge  and  approbation.  A  sixth  witness 
says,  that  after  Lord  Fairfax  advertised  for 
those  who  had  surveys,  to  come  and  take 
their  deeds,  he  met  the  plaintiff,  and  asked 
him  whether  he  did  not  intend  to  go  and 
clear  out  his  land ;  who  answered,  that  the 
land  was  poor,  and  that  he  must  help  poor 
people.  Two  other  witnesses  speak  as  to 
the  appearance  of  the  dates  in  the  bill  of 
injunction,  that  they  seemed  to  be  written 
with  a  different  pen  and  ink,  and  that  there 
were  erasures  in  the  bill,  with  the  same 
kind  of  ink  that  the  blanks  were  filled  up 
with ;  which  was  blacker,  than  the  ink  the 
bill  was  in'  general  written  with. 

There  is  in  the  record  of  the  bill  of  re- 
view, a  copy  of  Lord  Fairfax's  advertise- 
ment for  tenants  to  come  in  tietore  the  29th 
of  September,  1766,  pay  their  fees,  and  re- 
ceive deeds  under  pain  of  forfeiting  their 
rights. 

The  High  Court  of  Chancery  reversed  the 
decree  entered  there  in   conformity    to    the 
decree  of  the  Court  of  Appeals;  and,  there- 
upon, Curry  ag^ain  appealed  to  this  Court. 
Call,  for  the  appellant. 
The  new    record    only    exhibits   the    old 
case.     The  plaintiff's  charge  as  to  the    al- 
teration of  dates  in  his  first  bill  is  plainly 
founded    on    a    mistake    of    the    principle, 
which  the  Court  declared  ought  to  regulate 
these -cases    in    general;  and   of    the  date 
which  governed  this   particular  case.     The 
opinion    of   the  Court  was  not,  that  eleven 
years,  or  any  other   precise   time,    was  the 
period  of  forfeiture,  but  merely,  that  eleven 
years,  unaccompanied  with  circumstances, 
was   too    long:  That   the  taking    ad- 
187      vantage   of   the    forfeiture  *was    the 
material    act,    which    destroyed     the 
right  of  the  claimant  under  the  former  war- 
rant:  That   an    express    appropriation    by 
survey  or  otherwise  was   such  an  act ;  and, 
as    the   survey   and   appropriation    in  this 
case  were  ordered  on   the   20th   of  Augrnst, 
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1768,  that  that  ought  to  be  considered  as 
the  true  period  when  the  forfeiture  was  to 
be  considered  as  having  been  taken  ad- 
vantage of.  Under  which  point  of  view., 
it  was  evidently  unimportant,  whether  the 
alteration  in  the  dates  of  the  former  bill 
were  actually  made  or  not,  although  there 
is  great  reason  to  suppose  the  plaintiff  is 
mistaken  as  to  the  fact ;  because  the  Court 
did  not  proceed  upon  those  dates,  but  upon 
that  of  the  survey.  The  true  enquiry 
therefore,  is,  whether  the  new  evidence 
varies  the  case?  The  copy  of  the  adver- 
tisement, which  declares  the  forfeiture,  if 
not  attended  to ;  and  the  testimony  of  the 
witness  who  declares  the  intention  of  Burns 
to  abandon,  are  favorable  to  the  appellant: 
But  the  last  evidence  proves  nothing  new 
in  favor  of  the  appellee.  For,  there  are 
such  a  contrariety  and  minuteness  In  it, 
that  the  effect  is  destroyed.  Besides,  there 
are  four  witnesses  who  state  the  tender  not 
to  have  been  made  sooner  than  1768,  and 
only  three,  who  make  it  to  have  been  in 
1767.  But  they  all  refer  to  Ryan ;  who  says 
it  was  after  Curry's  survey  was  directed. 
Besides,  the  new  witnesses  state  nothing 
of  their  own  knowledge;  but  merely  the 
declarations  made  by  the  plaintiff  himself, 
which  are  no  evidence,  and,  therefore,  the 
case  is,  substantially,  the  same,  as  it  was 
before.  But,  if  the  ne\v  testimony  was  im- 
portant, there  is  great  reason,  from  the  cir- 
cumstances, to  presume  it  must  have  been 
known  to  the  plaintiff,  before  the  former 
hearing ;  because  they  were  all  his  own  near 
neighbors,  except  one,  who  was  his  daugh- 
ter; the  suit  was  in  his  own  County  Court, 
and  it  is  as  probable,  that  he  who  was  in- 
terested should  have  recollected  his  conver- 
sations with  some  of  them,  as  that  each  of 
them,  without  interest,  would  have  dis- 
tinctly remembered  so  many  minute 
188  *incidents,  and  separate  conversa- 
tions. The  bill  of  review  ought  not 
to  have  been  allowed  by  the  Court  of  Chan- 
cery. 1st.  Upon  the  doctrines  of  that 
Court,  with  regard  to  bills  to  review  its 
own  decrees.  2d.  Upon  the  ground,  that 
the  Court  of  Chancery  cannot  review  and 
reverse  a  decree  of  this  Court.  With  respect 
to  the  first,  it  is  a  rule  that  the  plaintiff 
cannot  bring  a  bill  of  review  and  examine 
witnesses,  in  contradiction  of  what  he  has 
endeavored  to  establish  before.  [Bennet  v. 
Lee,]  2  Atk.  531.  But  here  the  plaintiff 
offers  now  to  establish  a  different  date  from 
that  which  he  formerly  contefided  for. 
Again,  it  is  a  rule,  that  if  the  new  testi- 
mony goes  to  a  matter  which  was  in  issue 
at  the  former  hearing,  a  bill  of  review  shall 
not  be  allowed  upon  that  evidence.  Hind's 
Cb.  Prac.  59;  4  Vin.  Abr.  414,  409.  In 
which  last  passage,  it  is  expres8l3'  said, 
that  ''where  a  matter  of  fact  was  particu- 
larly in  issue  before  the  former  hearing, 
though  you  have  new  proof  of  that  matter, 
upon  that  you  shall  never  have  a  bill  of 
review."  But  here,  the  date  of  the  tender 
was  in  issue  before,  and  the  enquiry  was 
directed  to  it  expressly :  Of  course,  the  new 
testimony,  going  to  the  same  point,  will  not 
support  a  bill  of  review.  Besides,  the  new 
matter  ought  to  be  such  as  would  of  itself 
be  sufficient  to  be  the  foundation  of  a  de- 
cree.   But,  in  the   present   case,    the   new 


matter  would  not  of  itself  be  considered  as 
sufficient  ground,  whereon  to  afford  relief. 
With  respect  to  the  second  position,  that 
the  Court  of  Chancery  cannot  review  a\id 
reverse  a  decree  of  this  Court,  the  truth  of 
it  must  be  obvious.  For,  the  contrary  doc- 
trine involves  this  absurdity,  that  the 
inferior  tribunal,  whose  judgments  are  sub- 
ject to  the  control  of  this,  may  impeach 
and  annul  the  judgments  of  this  c5ourt.  On 
principle,  therefore,  the  Court  of  Chancery 
cannot  exercise  such  a  power.  It  is  true, 
that  in  Mitford's  Treat.  69,  3d  Lond.  ed.  it 
is  said,  that  the  Court  of  Chancery,  in 
England,  may  review  a  decree  of  the  House 
of    Lords  there;   and    in    support    of 

189  that   opinion,    he  *cites    [Barbon    v. 
Searle,  J  1   Vern.    416.     But  that  case 

does  not  maintain  the  position ;  for  the 
object  of  the  bill  there,  was  merely  to 
enforce  the  discovery,  in  order  that  applica- 
tion might  be  made  to  the  House  of  Lords ; 
and  the  Chancellor  only  directed  the  defend- 
ant to  answer,  and  ordered  no  further  steps 
to  be  taken  without  leave  of  the  Court.  So 
that  he  did  not  decide  that  a  bill  of  review 
would  lie.  Besides,  the  matter  alleged 
there,  was  entirely  substantive  and  new ;  it 
happened  after  the  decree,  and  would  of  it- 
self have  supported  an  action  at  law ;  or  an 
original  bill  in  equity:  To  which  last,  it 
was  actually  assimilated  in  the  argument. 
That  authority,  therefore,  proves  nothing 
against  the  principle  contended  for  by  us. 
But  our  position  was  expressly  recognized 
and  established  by  this  Court  in  the  case  of 
White  V.  Atkinson,  2  Wash.  94;  in  which 
it  was  held,  that  the  Chancellor  could  not 
alter  the  decree  of  this  Court. 

Williams,  contra. 

The  Chancellor  may  grant  a  bill  of  re- 
view to  a  decree  of  this  Court,  whenever 
there  is  a  new  case  made  by  the  new  testi- 
mony in  the  cause,  as  was  the  case  in  the 
present  instance;  and  it  ought  to  be  so 
upon  principle ;  for,  it  would  be  monstrous, 
if  a  man  was  to  be  precluded  from  his  right, 
merely  because  he  had  not  the  benefit  of 
testimony,  which  he  knew  nothing  of,  until 
after  the  decision  of  his  cause.  Such  a  case 
ought  to  be  relieved;  but,  unless  the  Chan- 
cellor can  do  it,  there  will  be  a  total  failure 
of  redress :  for,  this  Court  can  institute  no 
proceedings  for  the  purpose ;  and,  therefore, 
the  Chancery  must:  Which  is  not  attended 
with  the  absurdity  insisted  on,  upon  the 
other  side ;  because  the  decree  of  this  Court 
is  remitted  to  the  Chancery  and  made  the 
decree  of  that  Court:  So  that,  in  fact,  it  is 
his  own  decree  that  he  reverses. 

But,  there  is  no  occasion  to  resort  to  that 
distinction;    because,  here   is  a    new 

190  case    presented,    and    *the    relief    is 
asked    upon    other    facts    than    those 

which  were  decided  on  by  this  Court.  In 
which  respect,  it  differs  from  White  v. 
Atkinson ;  because,  there,  the  error  was  in 
the  body  of  the  decree.  The  point,  relative 
to  the  tender  being  made,  was  not  enquired 
into,  until  it  was  thought  important,  upon 
the  opinion  of  this  Court;  and,  therefore, 
an  opportunity,  for  the  investigation,  ought 
to  be  allowed.  The  authorities  are  in  favor 
of  the  practice.  Mitford  states  it  so  ex- 
pressly; and  the  case  of  Needier  v.  Kendal 
&    Hallet,    4    Vin.    Abr.    413,   confirms  his 
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opinion.  Upon  the  power  of  the  Chancellor, 
then,  to  grant  a  bill  of  review  in  cases  of 
thjs  kind,  in  general,  there  can  be  no  doubt : 
And,  if  so,  it  was  properly  exercised  in  the 
present  case;  because,  the  intention  here, 
is  not  to  contradict  the  former  case,  as  in 
2  Atk.  531,  but  to  support  it;  and  Hinde 
and  Viner  do  not  oppugn  the  right,  as  the 
point  was  not  regularly  put  in  issue  before. 

Then,  upon  the  merits:  Picket  v.  Dow- 
dell,  [2  Wash.  106;]  Johnson  v.  Buffington, 
[lb.  116;]  and  Curry  v.  Burns,  [lb.  121,] 
contain  the  general  principles;  but  these, 
upon  examination,  will  not  be  found  to 
militate  against  us:  for,  if  the  survey 
is  the  true  date,  still  the  tender  was 
before  it;  and,  therefore,  the  appellee  can 
derive  no  benefit  therefrom.  The  new 
depositions  fix  it  in  1767:  and,  it  is  no  ob- 
jection, that  the  witnesses  only  speak  of 
the  plaintiff's  own  declarations;  because, 
there  being  no  dispute  depending  at  this 
time,  there  was  no  temptation  to  misrepre- 
sent. There  was  a  plain  alteration  of  the 
dates  in  the  first  bill;  and  the  witness  is 
mistaken  as  to  the  abandonment.  The  ad- 
vertisement could  give  no  right  to  Lord 
Fairfax;  and  so  the  Court  has  often  de- 
cided. In  short,  there  was  a  tender  of  the 
fees,  &c.  before  the  survey,  and  that,  ac- 
cording to  the  opinion  of  the  Court  in  all 
the  cases,  was  sufiBcient.  Of  course,  the 
decree   of  the   Court   of  Chancery  ought  to 

be  affirmed. 
191  *Call,  in  reply. 

In  White  v.  Atkinson,  there  was 
not  even  an  alteration  in  the  decree  of  this 
Court,  but  a  mere  extension  of  it,  to  an 
object  which  did  not  appear  to  have  been 
contemplated  by  this  Court.  The  case  from 
4  Vin.  proves  nothing,  as  it  was,  according 
to  the  statement  there,  a  mere  dismission 
of  a  petition  to  examine  witnesses  in  the 
House  of  Lords,  and  therefore,  is  not  like 
this.  Besides,  by  recurring  to  Finch's 
Reports,  it  will  be  found  to  have  been  merely 
a  bill  of  discovery,  like  the  casein  Vernon, 
and  that  the  Chancellor  decided  nothing, 
as  to  his  power  to  grant  a  bill  of  review. 
With  respect  to  the  inconveniences  spoken 
of  on  the  other  side,  it  is  true  they  may 
sometimes  exist,  but  they  will  be  partial ; 
and  therefore,  ought  not  to  outweigh  the 
general  inconvenience,  on  the  other  side  of 
the  Court  of  Chancery's  perpetuating  dis- 
putes, by  granting  re-hearings  of  the  same 
cause.  It  is  a  circumstance  of  some  weight 
too,  that  no  direct  British  case,  allowing 
such  a  bill,  has  been  produced,  or  recollected 
by  Mitford,  whose  knowledge  of  the  doc- 
trines of  a  Court  of  Equity  is  so  extensive. 

Cur,  adv.  vult. 

LYONS,  Judge,  delivered  the  resolution 
of  the  Court  as  follows:  **The  Court  not 
deciding  at  present,  whether  the  Couit  of 
Chancery  may  allow  a  bill  of  review,  to 
reverse  a  decree  of  this  Court,  or  the  decree 
of  the  County  Court,  for  new  matter  dis- 
covered after  the  decree  was  made,  or  is 
precluded  therefrom,  is  of  opinion,  that 
the  new  testimony  in  this  cause  does  not 
prove  any  material  fact,  which  was  not 
known  to  the  appellee  before  the  hearing 
of  the  original  cause  In  the  Count}'  Court, 
and  that  the  new  matter  proved  by  the  tes- 
timony aforesaid,  is  not    sufficient   ground 


for  the  reversal  of  the  former  decree  of  this 
Court.  That,  therefore,  the  decree  of  the 
High  Court  of  Chancery  was  to  be  reversed, 
and  the  bill  of  review  dismissed." 
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*Over8treet  v.  Marshall  and 
Others. 

[April  Term.  1802.] 


SapersedMw— Statute  of  LliiiltstloBs.*— The  Judge's 
order  for  a  writ  of  supersedeas,  is  tlie  true  com- 
mencement of  the  proceeding-  here:  and  therefore. 
if  that  be  within  five  years  from  the  date  of  the 
Judflrment,  although  the  writ  is  not  taken  out  till 
the  five  years  have  elapsed,  it  will  be  in  time. 

Overstreet,  obtained  an  order  from  a 
Judge  of  this  Court  for  a  writ  of  superse- 
deas to  a  judgment  of  the  District  Court, 
within  five  years  from  the  date  of  the  judg- 
ment, which  order  he  lodged  with  the  Clerk 
of  this  Court ;  who  delivered  him  a  super- 
sedeas bond  to  have  executed ;  but  he  being 
unable  to  obtain  security  before  the  end  of 
five  years  from  the  date  of  the  judgment, 
the  Clerk  of  this  Court  doubted,  whether  he 
could  issue  the  writ  of  supersedeas,  without 
further  directions  from  the  Court. 

Wickham  and  Randolph,  for  the  plaintiff. 

One  question  is,  whether  the  five  yeara 
mentioned  in  the  District  Court  law,  R.  C. 
p.  88,  applies  to  this  Court?  But  if  it  does, 
still  the  order  for  tl\e  -supersedeas  ought  to 
be  considered  as  the  commencement  of  the 
suit  here;  and,  therefore,  the  application 
should  relate  to  that  period,  and  not  to  the 
date  of  the  writ.  According  to  which  idea, 
the  application  was  made  in  time ;  and  then 
the  five  years  are  no  bar. 

ROANK,  Judge.  It  has  been  decided, 
that  the  five  years  apply  to  writs  of  super- 
sedeas from  this  Court,  as  well  as  from  the 
District  Courts.  Com.  v.  Gaskins,  1  Call 
194.  But  I  think  the  order  for  the  writ  is 
the  true  period  of  the  commencement ;  and 
it  ought  to  be  so:  For,  necessity  requires 
that  time  should  be  allowed  for  giving  the 
bond;  and  accordingly  in  practice,  it  is 
actually  taken  for  that  purpose.  But,  if 
the  order  for  the  commencement  was  not  to 


*Sapersede«j~St«tate  of  LlmltstloBs.— in  William- 
son V.  Oayle.  4  Gratt.  186.  the  principal  case  i»  dis- 
cussed as  follows :    '*In  Overstreet  v.  Marshall,  3  Call  192. 
it  was  decided,  that  althoug-h  the  supersedeas  did 
not  issue  until  after  five  years,  yet  it  was  in  time, 
because  the  order  of  the  Judcre  awarding  it,  was 
within  five  years.    The  authority  of  this  case  has 
been  frequently  recognized  since:  and  the  princi- 
ple has  been  carried  farther:  for  in  Pngh  v.  Jones.  6 
Leifirh  290,  it  was  held,  that  althoug-h  there  waM  no 
order  allo^Fing  the  writ  within  five  years,  yet  as 
there  was  a  petition,  which  had  not  been  acted  on 
by  the  court,  the  limitation  of  the  statute  did  not 
apply.    JuDOB   TucKBR,    in   disseating  from    the 
majority,  recognized  the  authority  of  Overstreet  r. 
Marshall,   as  good  law:  for  he  says,  'if  the  order 
was  made  within  five  years,  the  writ  was  granted 
within  five  years,  since  the  order  itself  is  the  grant 
of  the  writ;  but  here  there  is  no  order,  there  is 
only  a  petition.'    In  Anderson  v.  Lively,  6  Leigh  77. 
it  was  merely  decided  that  owing  to  the  great  laches 
of  the  party  in  taking  out  his  supersedeas,  he  should 
not  be  allowed  to  sue  it  out  after  such  great  delav. 
But  all  the  judges  who  gave  opinions,  recognized 
the  authority  of  Overstreet  r.  Marshall,  that  the  order 
of  the  judge  awarding  the  writ  was  the  commence- 
ment of  the   proceedings."    The  principal  case  Is 
cited  with  approval  in  Pugh  v.  Jones,  0  Leigh  813, 314. 
but  though  approved,  it  is  distinguished  in  Ander- 
son  V.    Lively,    0    Leigh  78,  79:  in  the  dissenting 
opinion  of  Pbssidbiit  Tuckkb  in  Pugh  v.  Jone^.  6 
Leigh  314.  and  in  James  River  &  K.  Co.  v.  Llttlejohn. 
18  Gratt.  69.    See  the  principal  case  cited  in  James 
River  &  K.  Co.  v.  Little  John.  18  Gratt  74;  and  foot- 
note  to  Williamson  v.  Gayle,  4  Gratt.  18a 

See  Wyatt  v.  Morris,  2  W.  Va.  67Bw 
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be  considered  as  the  true  commencement  of 
the  suit,  if  the  application  should   be 

193  made  but  a  little  before  the  five  ^vears 
had  expired,    the  plaintiff,    although 

his  application  was  seasonable,  might  not 
be  able  to  give  his  bond,  and  obtain  the 
writ  before  the  expiration  of  the  five  years ; 
and  therefore,  would  be  barred,  although  he 
had  actually  commenced  his  proceedings  in 
time.  I  think,  therefore,  that  the  writ 
may  issue  now. 

FLEMING,  Judge.  As  the  appellee  has 
not  been  prevented  from  making  his  money 
during  all  this  time,  I  think  no  incon- 
venience to  him  will  follow  from  the  issu- 
ing of  the  writ  at  this  date.  This  reflection 
removes  a  considerable  objection;  and 
therefore,  J  have  the  less  difficulty  in  con- 
sidering the  order  as  the  true  commence- 
ment of  the  proceedings  here. 

lyTONS,  Judge.  There  ought  to  be  some 
restriction  in  these  matters.  A  time  for 
giving  the  bond  ought  to  be  fixed.  But  the 
opinion  of  the  Court  is,  that  the  writ  should 
be  issue. 

Writ  issued.       

Glassford  &  Henderson  v.  Hack- 
ett,  Ex'rof  Mickleburrough. 

[Friday.  April  23d.  18QSl] 
Ttarce  rioDths*  Replevy  Bond*— Whst  Condition  Should 

State.— In  a  three  months'  replevy  bond,  the  con- 
dition   ouffht  to    state,    that    the  property  was 
restored  to  the  debtor. 
Same— RIffht  off  Motion  on,  ajTSinst  Executors.— The  act 

of  Assembly  does  not  ^ve  a  motion  on  a  three 
months*  replevy  bond,  asrainst  executors. 

In  the  year  1797,  Glassford  and  Hender- 
son»  obtained  a  judgment  in  the  County 
Court  against  Hackett,  as  executor  of 
Mickleburrough,  upon  a  three  months' 
replevy  bond,  dated  the  11th  of  May,  1774, 
The  bond  was  made  payable  to  Glassford 
A  Henderson,  and  the  condition  recites, 
that  whereas  the  Deputy  Sheriff  had  levied 
an  execution,  on  the  estate  of  Thilman,  for 
971.  38.  Id.  including  debt,  costs,  and 
Sheriff's  commissions.  Now,,  if  the  said 
Thilman  and  Mickleburrough,  should  pay 
to   Glassford  &  Henderson,    the   said 

194  971.  3s.  Id.  *within  three  months  from 
the   date,    then    the  obligation  to  be 

void. 

The  District  Court  reversed  the  judgment ; 
and  Glassford  &  Henderson,  appealed  to 
this  Court. 

LYONS,  Judge.  After  stating  the  case, 
delivered  the  resolution  of  the  Court,  to  the 
following  effect :  1st.  That  the  bond  did  not 
recite  that  the  goods  had  been  restored  to 
the  debtor,  and,  therefore,  was  not  a  stat- 
utory bond  upon  which  a  motion  could  be 
sustained.  2d.  That  the  act  of  Assembly 
did  not  give  a  motion  against  executors 
upon  much  bonds.  Therefore,  quacunque 
via  data,  the  judgment  of  the  District  Court 
was  right,  and  ought  to  be  affirmed. 

Judgment  affirmed. 


Deedi 


Gate  wood  v.  Burrus. 

[Wednesday,  April  28th,  1802.] 
-Pnroi  Evidence. t— It  is  a  general  rule,  that 


*See  monographic  note  on  "Statutory  Bonds*'  ap- 
pended to  Goolsby  V.  Strother,  21  Oratt.  107. 

H>eeds— Parol  Evidence  —  AdmlMlbillty.  —  On  this 
quemon,  see  the  principal  case  cited  in  foot-noU  to 
Midlothian  Coal  Minin{r  Co.  ▼.  Finney,  18  Gratt.  304; 
Flndley  v.  Plndley,  11  Oratt.  438. 


parol  evidence  is  not  admissible  to  explain  the 
ambiguities  of  a  debt. 
Seme— Same— Exception  to  Rule.— [He  who  wishes  to 
avail  'himself  of  the  exceptions,  must  shew  that 
his  case  is  within  them.] 

James  Gatewood,  brought  ejectment 
against  Burrus,  for  some  lands;  and  upon 
the  trial  of  the  cause,  the  plaintiff  filed  a 
bill  of  exceptions,  which  states,  that  the 
plaintiff  in  support  of  his  title,  introduced 
a  deed  from  the  defendant  Burrus  and  one 
Thompson,  as  executors  of  John  Burrus,  for 
230  acres  of  land  in  Caroline  county,  on  the 
south  side  of  Polecat  swamp,  * 'bounded  by 
the  lines  of  Philip  Estes,  the  said  James 
Gatewood,  William  Tinsley,  and  the  above 
said  Polecat  Swamp,  Ac."  That  the  de- 
fendant introduced  parol  testimony,  to  ex- 
plain the  said  deed ;  which  was  objected  to 
by  the  plaintiff;  but  the  Court,  being  of 
opinion  that  the  said  parol  testimony  was 
proper  to  explain  what  was  meant  by  the 
et  caetera,  suffered  it  to  go  to  the  jury. 
195  Verdict  and  judgment  *for  the  de- 
fendant; and  Gatewood  appealed  to 
this  Court. 

Call,  for  the  appellant. 

There  is  a  known  distinction  between 
latent  and  patent  ambiguities :  for,  the  first 
may  be  explained  by  parol  evidence,  but 
not  the  latter.  A  patent  ambiguity,  is 
where  the  uncertainty  and  ambiguity  ap- 
pears upon  the  face  of  the  dee^ :  in  which 
case,  it  is  the  business  of  the  Court  to  ex- 
pound the  meaning  of  the  words  used ;  and, 
therefore,  parol  evidence  cannot  be  resorted 
to  for  that  purpose.  But,  a  latent  ambig- 
uity is  where  the  deed  is  sensible  and  intel- 
ligible of  itself;  but,  there  is  something, 
not  appearing  in  the  deed,  which  renders  it 
ambiguous,  as  where  there  is  a  devise  to 
the  testator's  son  John,  who  has  two  sons 
of  that  name;  in  which  case,  the  will  is 
perfect  upon  the  face  of  it,  and  either  to 
the  sons  suing  for  the  legacy,  would  re- 
cover, until  it  was  shewn  that  there  were 
two  of  that  name:  which  circumstance 
would  raise  the  ambiguity,  to  be  explained 
by  parol  evidence.  [Altham's  Case,]  8  Co. 
155,  a.  Hence,  it  follows,  that  parol  testi- 
mony can  never  be  received  to  explain  the 
intention ;  because,  that  is  to  be  collected 
from  the  words:  and  of  the  meaning  of 
these,  it  is  the  province  of  the  Court  to 
judge.  So,  that  parol  evidence  is  never 
allowed  to  explain  an  ambiguous  expres- 
sion ;  for,  if  it  is  capable  of  interpretation, 
the  Judge  should  do  it  from  the  words ;  and, 
if  it  be  not  intelligible,  but  is  altogether 
uncertain,  the  disposition  is,  so  far,  void. 
In  the  present  case,  the  ambiguity  is 
patent;  for,  it  is  in  the  expression:  which, 
if  uncertain,  is  void,  and  not  the  subject 
of  explanation,  according  to  8  Co.  ubi 
supra.  In  short,  it  may  be  considered  as 
the  general  common  law  principle,  that 
parol  evidence  is  not  to  be  received  in  ex- 
planation of  the  words  of  a  deed,  which  are 
to  be  construed  by  the  expression  itself,  and 
not  by  evidence.  [Meres  et  al.  v.  An  sell 
et  al.,]  3  Wils.  275;  [Preston  v.  Merceau, 
ex'r,]  2  Wm.  Black.  1249.  To  which  may 
be  added,  that  a  departure  from  this  rule 
would  destroy  the  statute  of  frauds  alto- 
gether; and  would  introduce  all  the 
1%  *uncertainty  which  that  law  was  in- 
tended to  guard  against. 
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F.  T.  Brooke,  contra. 

It  is  clear,  that  parol  evidence  may  be 
received  to  explain  a  latent  ambiguity, 
I^ord  Bacon's  Maxims,  23;  and  here  the 
ambiguity  was  latent:  for,  the  et  caetera 
is  uncertain,  and,  therefore,  should  be  ex- 
plained. The  evidence  was  intended  merely 
to  explain  a  boundary,  the  course  of  which 
was  latent,  and  did  not  appear  in  the  deed. 
The  plaintiff  could  not  have  ascertained 
the  extent  of  his  own  demand  without  such 
evidence;  and,  therefore,  the  defendant 
was  clearly .  entitled  to  introduce  it;  for, 
the  right  must  be  reciprocal.  [May bank 
V.  Brooks,]  1  Bro.  C.  C.  84;  [Fonnerau  v. 
Poyntz,  Ibid.]  472.  There  is  a  passage  in 
2  Bac.  Abr.  654,  which  proves  that  the 
party  may  introduce  parol  evidence  to  shew 
that  a  particular  thing  was  a  parcel  of  that 
ground;  and  the  same  idea  is  supported  in 
[Doe,  dem. ;  Freeland  v.  Burt,]  IT.  R.  701. 
So,  if  there  be  a  deed  for  101.  and  other 
considerations,  those  other  considerations 
may  be  shewn  in  evidence.  The  cases 
cited  on  the  other  side,  do  not  apply;  for, 
they  were  cases  of  evidence  to  contradict 
the  deed.  The  plaintiffs  could  not  even 
have  made  a  survey  of  their  lands,  without 
the  aid  of  parol  evidence,  on  account  of 
the  uncertainty  in  the  description.  There 
was  a  case  in  this  Court,  of  Willis  and  some- 
body, (Fleming  v.  Willis,  2  Call  S,)  which 
went  much  greater  lengths  than  we  con- 
tended for,  as  a  whole  farm  was  included 
by  the  parol  evidence. 

Randolph,  in  reply. 

The  general  rule  is,  that  parol  evidence 
cannot  be  received  to  explain  a  deed :  And, 
if  this  case  differed  from  the  ordinary  cases 
so  as  to  entitle  the  defendant  to  use  the 
parol  evidence,  it  ought  to  have  been  shewn 
in  the  bill  of  exceptions.  Claiborne  v. 
Parish,  2  Wash.  .146. 

ROANE,  Judge.  The  counsel  for  the  ap- 
pellant were  mistaken,  in  supposing 
197  that  the  Court  had  ^decided,  as  a 
general  proposition,  that  parol  evi- 
dence was  admissible  to  explain  a  deed; 
for,  the  bill  of  exceptions  shews,  that  the 
decision  was  applied  to  the  et  caetera  stated 
in  the  deed ;  and,  therefore,  it  becomes  a 
question,  whether  a  relaxation  from  the 
general  rule,  in  this  particular  instance, 
be  admissible? 

If,  as  was  argued  by  the  appellee*s  coun- 
sel, this  et  caetera  had  not  extended  to  the 
conveying  part  of  the  deed,  but  only  to 
that  which  is  descriptive,  I  will  not  say  but 
that  a  different  decision  might  be  given. 
But,  he  is  mistaken  in  the  fact ;  for,  the 
conveying  parts  of  the  deed  extended  to  all 
the  land  contemplated  in  the  descriptive 
part.  An  attentive  perusal  of  the  deed  it- 
self, will  make  this  more  manifest,  than 
any  thing  I  can  say  to  prove  it.  The  en- 
quiry is,  whether  parol  evidence  be  admis- 
sible to  abridge  or  enlarge  the  quantity  of 
land  claimed  under  the  deed?  It  is  not 
material  for  us  to  say,  whether  the  plain- 
tiff is  entitled  to  recover  on  his  deed,  with- 
out an  explanation  or  supplement.  He  does 
not  come  forward  with  a  view  to  either, 
himself,  but  is  willing  to  abide  by  a  con- 
struction as  upon  the  deed  itself.  It  is  in 
opposition    to    that   construction,    that  the 


evidence  in  question  was  exhibited  by  the 
defendant. 

That  evidence  tended,  either  to  supply  or 
to  explain  the  deed  in  a  material  point.  If 
to  supply  it,  it  runs  directly  in  the  teeth  of 
the  law  requiring  such  agreements  to  be  in 
writing.  If  to  explain  it,  it  follows,  that 
as  the  words  in  question  have  in  themselves 
no  determinate  signification,  as  applied  to 
the  present  deed,  but  only  by  reference  to 
something  else,  which  is  not  therein  in- 
serted, it  may  be,  that  evidence  upon  this 
point  might  contradict  the  meaning  of  the 
words,  as  construed  upon  the  face  of  the 
deed  itself. 

In  so  plain  a  case  as  this,  it  is  unnecessary 
to   examine     minutely,    or   to    quote 

198  many  authorities.    *I  beg  leave,  how- 
ever, to  refer  to  the  case  of  Baylis  v. 

The  Attorney  General,  2  Atk.  239,  and 
Parteriche  v.  Powlet,  2  Atk.  383,  as  analo> 
gous  to  the  case  before  us,  and  supporting* 
my  present  opinion. 

For  these  reasons,  I  think  the  judgment 
of  the  District  Court  should  be  reversed, 
and  a  new  trial  granted,  with  a  direction 
that  the  evidence,  now  under  consideration, 
should  not  be  admitted  upon  such  new  trial. 

I  have  looked  into  the  case  of  Fleming-  v. 
Willis,  which  was  mentioned  as  probably 
having  an  influence  upon  this;  but,  that 
case  is  distinguishable  from  the  case  before 
us.  1st.  As  being  a  variance  between  a 
marriage  settlement  and  the  original  agree- 
ment ;  in  which  case  considerable  liberality 
has  been  exercised  in  controlling  the  settle- 
ment by  the  agreement :  and,  2d.  Because 
there,  the  variance  at  the  time  of  the  settle- 
ment being  made,  was  discovered,  and 
would  have  been  rectified,  had  not  the 
grantor  declared  that  there  was  no  occasion 
for  an  alteration,  for  that  the  deed  was 
meant  to  operate  according  to  the  contract ; 
and,  it  would  have  been  sanctioning-  a 
fraud,  in  such  a  case,  not  to  have  adhered 
to  the  terms  of  the  original  agreement. 
That  case,  therefore,  has  no  influence  upon 
the  present. 

FLEMING,  Judge.  The  general  rule  is, 
that  parol  evidence  cannot  be  received  to 
explain  the  ambiguities  of  a  deed  or  written 
agreement.  There  are  some  few  exceptions, 
as  in  the  case  of  a  latent  ambiguity :  But, 
then,  the  person  offering  the  evidence  ought 
to  shew,  that  his  case  is  withiii  the  excep- 
tions. 

In  the  present  case,  the  evidence  was  ad- 
mitted to  explain  what  was  meant  by  an 
et  caetera  in  the  deed;  but,  the  evidence  is 
not  stated  in  the  record,  so  as  to  afford  the 
Court  an  opportunity  of  determining- 
whether   it    was   admissible   or    not. 

199  For  *aught  that  appears   to   the  con- 
trary, it  might  have  gone  to   explain 

away  the  whole  effect  of  the  deed,  in  oppo- 
sition to  the  rule,  that  where  there  is  an 
ambiguity,  or  an  uncertain  expression  in  a 
deed,  it  shall  be  construed  in  favor  of  him 
for  whose  beneflt  the  ceed  was  made.  As 
nothing,  therefore,  appears  to  take  it  out  of 
the  influence  of  the  rule  which  forbids  the 
introduction  of  parol  evidence  in  general, 
the  rule  must  be  adhered  to.  For  these  rea- 
sons, I  am  for  reversing  the  judgment  and 
awarding  a  new  trial,  at  which  the  defend- 
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ant  will  have  an  opportunity  of  stating  his 
evidence,  so  as  to  enable  the  Court  to  decide 
whether  it  was  admissible  or  not. 

LYONS,  Judge.  The  judgment  of  the 
Court  is  to  be  as  follows:  **The  Court  is  of 
opinion,  that  the  said  judgment  is  erro- 
neous in  this,  that  the  parol  testimony,  ad- 
mitted by  the  Court  to  go  to  the  jury  to 
explain  the  deed  in  the  proceedings  men- 
tioned and  excepted  to,  is  not  fully  set  forth 
in  the  bill  of  exceptions,  as  it  ought  to  have 
been,  for  this  Court  to  decide  on,  before 
the  said  bill  was  received  or  signed,  and 
sealed  by  the  Judges;  therefore  it  is  con- 
sidered, that  the  said  judgment  be  reversed 
and  annulled,  and  that  the  appellant  recover 
against  the  appellee  his  costs  by  him  ex- 
pended in  the  prosecution  of  his  appeal 
aforesaid  here :  And  it  is  ordered,  that  the 
jurors'  verdict  be  set  aside,  and  that  a  new 
trial  be  had  between  the  parties.^' 


200  *Taylor  v.  Armstead. 

[Friday.  May  7, 1808.] 

Attorney  aod  Client— Pallure  of  Attorney  to  Pey  Over 

Money— Liability.*— Fifteen  percent,  damasres  are 

not  recoverable  against  an  attorney,  who  receives 

the  money  of  his  client,  and  fails  to  pay  it  to  him. 

Armstead  moved  against  Taylor  for 
money  received  by  him  as  attorney  for  the 
plaintiff.  The  District  Court  gave  judg- 
ment for  the  sum  received,  with  15  i>er  cent, 
interest  until  paid.  From  which  judgment, 
Taylor  appealed  to  this  Court. 

Randolph,  for  the  appellant. 

This  being  a  summary  remedy,  intro- 
duced by  a  statute,  the  statute  is  to  be 
strictly  observed.  But,  the  act  does  not 
give  a  motion  on  the  bare  receipt  of  the 
money  without  a  refusal  to  pay.  The 
plaintiff,  therefore,  in  order  to  support  his 
motion,  ought  to  have  shewn  a  refusal. 
This  was  more  necessary,  if  the  15  per 
cent,  damages  were  recoverable;  for,  then, 
the  day  of  refusal  became  important,  in 
order  to  ascertain  when  the  damages  should 
commence.  But,  the  act  did  not  intend  to 
subject  the  attorney  to  15  per  cent,  dam- 
ages; for,  the  words  are  only,  that  he 
"shall  be  proceeded  against  in  a  summary 
way,  in  the  same  manner  as  Sheriffs  are 
liable  to  be  proceeded  against  for  money 
received  on  executions,*'  without  declaring 
that  he  shall  be  liable  to  any  penalty :  S^ 
that  the  word  manner,  relates  merely  to  the 
mode  of  recovering  the  money  received, 
and  is  not  intended  to  create  any  penalty 
for  the  default. 

Hay,  for  the  appellee. 

The  notice  was  a  demand  and  refusal ; 
and,  therefore,  satisfied  the  act  in  that  re- 
spect. As  to  the  damages,  they  are  to  be 
awarded  from  the  time  the  money  ought  to 
be  paid ;  and,  as  that  could  only  be  ascer- 
tained in  the  Court  which  rendered  the 
judgment,  this  Court  will  presume  that  it 
was  properly  established  there,  nothing  ap- 
pearing to  the  contrary. 
201         ^Randolph,  in  reply. 

The  notice  was  not  a  demand  and 
refusal,  within  the  meaning  of  the  act, 
which  contemplates  an  actual  demand  of 
payment:  But,    this   was  merely  notice  for 

•See  monographic  noU  on  "Attorney  and  Client" 
appended  to  Johnson  v.  Gibbons,  27  Oratt.  682. 


judgment,  and  a  refusal,  which,  for  any 
thing  that  appears,  never  existed ;  and  it 
is  not  given  by  the  client,  in  person,  or  by 
any  body  authorised  to  demand  and  receive 
payment.  It  ought  to  appear  in  the  judg- 
ment, that  there  was  a  refusal,  and  at  what 
time,  in  order  that  the  Court  might  judge 
when  the  damages,  if  demandable,  accrued. 

Cur.  adv.  vult. 

I^YONS,  Judge,  delivered  the   resolution 
of  the  Court,  to  the  following  effect : 

That,  as  to  the  first  point  relative  to  the 
demand  and  refusal,  there  was  no  room  for 
exception  upon  that  ground;  because  the 
defendant,  by  appearing  and  contesting  the 
claim,  had  rendered  it  unnecessary  that 
further  proof,  with  regard  thereto,  should 
be  stated  in  the  record.  But,  with  respect 
to  the  second  point,  relative  to  the  damages, 
the  Court  was  clearly  of  opinion  that  the 
judgment  was  erroneous;  for  the  15  per 
cent,  damages  are  not  given  against  an  at- 
torney by  the  act  of  Assembly,  which 
merely  relates  to  the  notice  and  mode  of 
conducting  the  cause,  but  does  not  create  a 
penalty.  That,  therefore,  the  judgment  of 
the  District  Court  was  to  be  reversed,  and 
judgment  entered  for  the  debt  only. 


Austin  V.  Richardson. 

[Wednesday,  May  5th » 1802.1 

Declaration- Averments.— What  averments  are  suffi- 
cient in  a  declaration. 

Same— Same— Notice.*— [In  what  cases  special  notice 
and  request  need  not  be  averred.] 

Richardson,  executor  of  Richardson, 
brought  an  action  on  the  case  against 
Austin,  and  declared,  That  whereas  Winston 

was  indebted  to  the  plaintiff's  tes- 
202      tator  in  the  sum  of  -• — ,  and  *offered 

to  pay  him  in  discharge  of  the  said 
debt,  a  bond  executed  by  Imlay  to  Bwing, 
and  by  him  assigned  to  Read,  who  assigned 
it  to  Austin,  and  he  to  the  said  Winston ; 
but  the  same  was  refused  by  the  testator; 
in  consequence  of  which,  there  was  after- 
wards a  colloquium  between  the  testator 
and  the  defendant,  concerning  the  recep- 
tion of  the  said  bond,  when  it  was  agreed 
that  the  testator  should  receive  the  bond  of 
Winston  in  payment  of  the  debt  aforesaid ; 
should  convey  to  the  said  Winston  a  tract 
of  land,  before  that  time  sold  by  the  tes- 
tator to  the  said  Winston ;  and,  that  the 
defendant  should  be  answerable  to  the  tes- 
tator for  the  amount  of  the  said  bond,  and 
see  the  money  paid  him :  The  declaration 
then  avers,  that  the  testator  did  perform 
the  said  agreement  in  all  things  on  his 
part  to  be  performed;  that  he  conveyed 
the  land  to  Winston,  from  whom  he  received 

Instruction  to  Jury.— The  principal  case  Is  cited 
in  Brooke  v.  Younsr.  8  Rand.  112,  upon  the  subject  of 
instructions  to  the  Jury. 

*A Vermont  of  Notice  —  When  Necessary.  —  When 
the  obligation  to  perform  a  promise  is  depend- 
ent on  something  else  to  be  done,  and  when 
from  the  nature  of  the  case  the  knowledg-e  as  to 
whether  this  preliminary  act  has  been  done  lies 
within  the  knowledg-e  of  the  plaintiff  and  could  not 
reasonably  be  expected,  to  be  known  to  the  defend- 
ant, unless  the  Information  was  given  him  by  the 
plaintiff,  such  information  must  be  given  to  the 
defendant,  before  he  can  be  held  bound  to  the  per- 
formance of  his  promise:  and  therefore,  in  such 
case,  notice  must  be  alleged  in  the  declaration. 
James  v.  Adams.  Id  W.  Va.  250.  cltinff  Artstin  v. 
Richardson,  3  Call  201:  Lamb  v.  Harrison,  2  Leigh 
525:  Pasteur  v.  Parker,  8  Rand.  458. 
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the  said  bond  in  discharge  of  the  debt  which 
he  owed  the  testator,  as  aforesaid ;  and  had 
used  all  due  means  within  his  power,  to 
obtain  payment  from  the  obligor,  but  had 
not  been  able  to  succeed.  Yet,  that  the  de- 
fendant, though  often  required,  had  not 
performed  the  agreement  on  his  part,  but 
had  refused.  Plea,  non  assumpsit,  and 
issue.  Upon  the  trial  of  the  cause,  the  de- 
fendant filed  a  bill  of  exceptions,  stating, 
that  the  plaintiff,  having  proved  the  as- 
sumpsit laid  in  the  declaration,  produced  a 
deed  of  bargain  and  sale  from  the  testator 
to  Winston,  for  the  land  aforesaid,  and  a 
subsequent  mortgage  thereof  from  Winston 
to  the  defendant,  to  secure  the  payment  of 
2501.  said  therein  to  have  been  paid  by  the 
defendant  to  the  testator;  that  he  also 
proved  by  Winston,  that  the  mortgage  was 
discharged,  and  Imlay's  bond  intended  by 
the  sum  of  money  mentioned  therein :  It 
then  states,  that  the  defendant  moved  the 
Court  to  instruct  the  jury,  that  the  said 
deed  of  bargain  and  sale  was  not  such  an 
one  as  the  plaintiff  ought  to  produce,  under 
the  agreement  and  averments  stated  in  the 
declaration ;  but,  that  the  Court  refused  to 
give  such  instruction,  and  informed  the 
jury,  that  the  said  deed  of  bargain  and  sale 
was  sufficient,  in  law,  to  satisfy  the  aver- 
ments. 
203  *  Verdict  and  judgment  for  the 
plaintiff;  and  Austin  appealed  to  this 
Court. 

Duval  and  Randolph,  for  the  appellant. 

The  plaintiff  ought  to  have  averred  notice 
to  Austin,  that  the  money  could  not  be  ob- 
tained from  Imlay ;  for,  Austin  was  but  a 
mere  endorser,  and,  therefore,  timely  notice 
ought  to  Aave  baen  stated  in  the  declara- 
tion, and  proved  upon  the  trial  of  the  cause. 
2  Morg.  Essays,  152;  Chichester  v.  Vass,  1 
Call  S.  But,  considering  Austin  merely 
as  a  security,  as  he  certainly  is,  it  was 
absolutely  necessary  for  ^he  plaintiff  to 
have  laid  a  special  notice ;  because  the  de- 
fendant was  chargeable  on  a  collateral 
matter,  and  not  on  a  mere  debt.  1  Bsp. 
N.  P.  130.  Besides,  by  the  agreement, 
Richardson  was  to  convey  a  legal  title, 
which  could  not  be  done,  without  shewing 
that  the  widow  had  married;  and,  there- 
fore, as  there  was  a  precedent  act  to  be 
done,  it  should  have  been  shewn.  1  Esp. 
N.  P.  132.  The  declaration  counts  upon  a 
conveyance,  by  the  plaintiff,  in  his  own 
right,  and  the  deed  is  in  his  capacity  of 
executor ;  therefore,  the  evidence  and  decla- 
ration do  not  agree  together.  Again,  the 
Court  instructed  the  jury,  that  the  deed 
supported  the  averments  in  the  declaration, 
which,  of  itself,  was  error.  Keel  et  al.  v. 
Herbert,  1  Wash.  203. 

Wickham,  contra. 

The  case  is  properly  stated  in  the  decla- 
ration ;  and  there  was  no  need  of  a  further 
averment  of  notice.  The  case  from  Morg. 
Essays,  has  no  influence  on  the  subject ; 
for,  it  is  not  necessary  for  the  assignee  to 
give  immediate  notice,  in  the  case  of  as- 
signed bond,  or  note,  in  this  country,  as 
there  i?  in  the  case  of  notes  of  hand  in 
England ;  because,  there,  notes  are  put  upon 
the  same  footing  with  bills,  by  an  express 
act  of  Parliament;  but,  that  is  not  the 
case  here.     The  assignee  is   indeed  bound 


to  use  due  diligence  in  pursuit  of  the  debt, 

but  not  to  give  notice  to  the  assignor.     Ivce 

V.  Love,  1  Call  497 ;  Mackie  v.  I>avis, 

204  *2  Wash.   219.     Besides,    there   is   an 
express   averment,  that    the  plaintiff 

had  performed  all  things  on  his  part  to  be 
performed,  which  includes  notice,  if  it 
were  necessary;  so  that,  after  verdict,  it 
will  be  presumed  to  have  been  proved; 
which  is  a  complete  answer  to  the  passages 
from  Espinasse ;  all  of  which,  except  one, 
are  taken  from  cases  before  the  statute  of 
Jeofails;  and,  in  that  one,  it  being  neces- 
sary for  the  plaintiff  to  be  at  a  certain 
place  to  receive  his  payment,  he  was  not 
entitled,  until  he  arrived  there;  and,  con- 
sequently, it  was  necessary  that  the  de- 
fendant should  be  informed  of  his  coming ; 
but,  as  before  observed,  it  was  not  neces- 
sary that  the  defendant  in  this  case  shoald 
be  informed,  that  the  plaintiff  had  used 
due  diligence. 

There  is  no  variance  between  the  evi- 
dence and  declaration ;  for,  although  the 
declaration  does  not  state  the  deed  to  have 
been  made  in  his  character  of  executor, 
yet  it  is,  substantially,  the  same  thing ; 
for,  he  executed  the  deed,  and  it  was  his 
act ;  so  that  the  allegation  in  the  declaration 
was  verified.  Thus,  in  the  case  of  a  bond 
payable  to,  or  given  by  an  executor,  the 
declaration  may  treat  it  as  the  act  of  the 
party,  without  the  addition  of  executor. 
Peter  v.  Cocke,  1  Wash.  257.  The  title  in 
this  case  was  conveyed;  the  grantee  is 
satisfied;  and  the  defendant  has  had  the 
worth  of  the  money ;  so  that  every  preced- 
ent act,  which  could  fairly  be  required,  is 
shewn  to  have  been  actually  performed. 
The  instruction  of  the  District  Court  was 
not  upon  the  whole  evidence,  but  merely 
that  the  deed  corresponded  with  the  aver- 
ments, in  the  declaration.  It  is,  therefore, 
not  like  the  case  of  Keel  et  al.  v.  Herbert, 
1  Wash.  203,  where  there  was  a  general  in- 
struction to  the  jury  upon  the  weight  of 
the  whole  evidence.  For,  it  was  wholly 
unimportant,  whether  the  allegations  con- 
cerning the  deed,  in  the  present  case, 
were  verified,  or  not. 

Randolph,  in  reply. 

This  is  not  a  demurrer  to  evidence,  but  a 
bill   of  exceptions;    and,  therefore,  the  ar- 
guments drawn   from  the    justice    of 

205  the    case    *are    irrelevant.      I^e    v. 
Love,  is  an  express  authority  in  favor 

of  Mr.  Duval's  argument;  because,  it  shews 
that  a  suit  ought  to  have  been  brought ; 
and  the  report  of  Mackie  v.  Davis,  prob- 
ably, does  not  contain  the  whole  declara- 
tion ;  but,  if  it  does,  still  there  is  nothing 
in  the  case  which  proves,  that  notice  may 
be  dispensed  with ;  whereas,  the  passages, 
cited  from  Espinasse,  prove  that  it  is  in- 
dispensably necessary,  and  that  the  soepius 
requisitus  is  not  sufficient.  Besides,  there 
was  a  precedent  act  to  be  done  here:  for,  a 
title  was  to  be  conveyed ;  and,  therefore, 
an  express  performance  should  have  been 
shewn. 

LYONS,  Judge,  delivered  the  resolution 
of  the  Court,  to  the  following  effect : 

The  first  exception  taken  by  the  counsel 
for  the  appellant  is,  that  there  is  no  aver- 
ment of  notice  to  the  defendant,  that  due 
diligence  had  been  used  to  obtain  payment 
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from  Imlay.  But,  the  Court  la  of  opinion, 
that  there  was  no  necessity  for  such  an 
averment ;  for,  the  defendant  undertook  to 
see  the  money  paid;  and,  of  course,  it  was 
his  business  to  look  to  the  performance 
himself,  without  any  notice  from  the  plain- 
tiff. For,  the  difference  is,  where  the  party 
cannot  perform  the  thing,  without  perceiv- 
ing notice  from  the  person  to  whom  it  is  to 
be  performed,  and  where  he  may  perform 
it  without  such  notice,  from  the  other  side. 
In  the  first  case,  a  special  notice  and  de- 
mand is  necessary,  but  not  in  the  other; 
and  that  is  the  whole  amount  of  the  cases 
cited  from  Espinasse,  by  the  appellant's 
counsel.  But,  in  the  present  case,  the  de- 
fendant might  have  performed  his  under- 
taking without  notice  from  the  plaintiff; 
he  might  have  consulted  the  records,  and 
seen  the  deed ;  he  might  have  ascertained 
whether  the  money  had  been  paid  by  Imlay ; 
and,  if  not,  he  might  have  had  it  done, 
without  notice,  or  other  act,  on  the  part  of 
the  plaintiff.  Of  course,  as  he  had  entered 
into  an  express  undertaking,  if  he  failed 
to  perform  it,  a  general  allegation  of  the 
demand  and  refusal  was  sufficient, 
206  without  stating  a  ^special  notice  or 
particular  request.  The  case  of  Chi- 
chester V.  Vass,  1  Call  83,  has  no  influence 
on  the  case,  as  was  supposed  by  the  appel- 
lant's counsel;  for,  that  case  did  not  turn 
upon  the  notice,  but  upon  the  omission  to 
aver  a  gift  to  the  other  daughters;  which, 
being  the  very  gist  of  the  action,  the 
Court  thought  there  could  be  no  recovery, 
without  an  express  statement  of  the  fact ; 
but,  here,  notice  was  not  the  gist  of  the 
action ;  the  plaintiff  had  only  to  convey  the 
land,  and  the  defendant  was  bound  to  see 
the  money  paid ;  therefore,  notice  that  he 
should  do  so,  was  wholly  unnecessary. 
With  respect  to  the  opinion,  given  by  the 
District  Court,  relative  to  the  deed,  we 
think  there  is  no  just  ground  of  exception 
on  that  account.  For,  it  was  the  defendant 
who  moved  for  the  instruction;  and  the 
Court,  in  effect,  only  gave  their  opinion 
that  it  was,  in  substance,  conformable 
to  the  tenor  of  the  declaration ;  and  not,  that 
the  plaintiff  was  entitled  to  recover,  upon 
the  evidence  offered.  So,  that  the  opinion 
merely  served  as  an  inducement  to  the 
other  evidence,  de  hors  the  deed;  which 
was  to  form  a  component  part  of  the  plain- 
tiff's right  to  recover.  It  is,  therefore,  not 
like  the  case  of  Keel  v.  Herbert,  where 
there  was  an  express  declaration  to  the 
jury,  upon  the  whole  evidence;  for,  in  the 
present  case,  it  was  a  construction  of 
papers,  and  the  opinion  confined  to  a  sin- 
gle point,  without  any  attempt  to  prescribe 
the  verdict  which  the  jury  were  to  find. 
The  Court  is,  therefore,  unanimously  of 
opinion,  that  there  is  no  error  in  the  judg- 
ment; and  that  it  ought  to  be  affirmed. 
Judgment  affirmed. 


207     *Blane  v.  Proudfit,  and  Blane  v. 

Smith. 

[Monday,  May  8d.  1802.] 
Aseat-iwtnictloiis  of  Principal— Duty  of  Third  Party  • 

—If  a  mercbant  abroad  writes  to  his  correspond- 

*See  monoerapblc  note  on  "Afirencles"  appended  to 
Silllman  v.  Fredericksburg-,  Or.  &  C.  R.  R.  Ck).,  27 
GratL  110. 


ent  here,  to  buT  irraln  for  him  and  to  draw  bills 
for  the  amount,  the  asrent  here  cannot  exceed  his 
powers:  and  If  a  third  person  sells  the  asrent  grain, 
without  a  reference  to  the  asrency,  or  to  the  prin- 
cipal, he  cannot  recover  of  the  principal,  althoufirh 
the  agent  drew  bills  on  the  principal  for  the  pur- 
chase money  at  the  time  of  the  sale.  [See  the 
Decree.] 

Proudfit  filed  a  bill  in  the  High  Court  of 
Chancery,  stating,  that  Hunter  was  em- 
ployed by  Blane  of  London,  to  purchase 
grain  in  Virginia,  and  to  draw  bills  on  him 
for  payment.  That  the  plaintiff,  knowing 
of  Hunter's  authority,  sold  him  10,000 
bushels  of  corn  for  1,5881.  sterling,  in  bills 
to  be  drawn  by  Hunter,  and  endorsed  by 
Patten  &  Dalrymple,  who  were  also  agents 
of  Blane.  That,  after  9,400  bushels  were 
delivered  on  board  one  of  Blane's  vessels, 
by  the  name  of  the  Scipio,  Patten  &  Dal- 
rymple refused  to  endorse,  but  assured  the 
plaintiff  that  Hunter  had  authority  to 
draw,  and  shewed  him  a  copy  of  the  orders 
sent  to  Hunter.  That  the  plaintiff  for- 
warded the  bills  of  exchange  to  London  in 
order  to  receive  payment ;  but  the  same 
were  protested.  The  bill,  therefore,  prays 
an  attachment  against  the  effects  of  Blane 
in  Virginia,  and  for  general  relief.  The 
answer  of  Patten  admits  Patten  &  Dalrym- 
ple refused  to  endorse,  but  denies  that  they 
ever  assured  the  plaintiff  Hunter  had  au- 
thority to  draw.  On  the  contrary,  they 
expressed  doubts  whether  he  was  not  ex- 
ceeding his  authority :  That  they  shewed 
the  plaintiff  a  copy  of  Blane' s  orders  to 
them,  which  only  authorised  them  to  draw 
upon  actual  shipments  made ;  and  told  him 
that  Hunter's  instructions  were  of  the 
same  nature.  The  answer  of  Blane  states, 
that  Hunter  and  others  being  indebted  to 
him,  he  chartered  vessels  and  sent  them  to 
Virginia  to  be  laden  with  corn  for  Europe, 
if  they  should  judge  it  proper  to  undertake 
such  shipments,  and  gave  instructions  in 
the  letters  of  the  20th  and  23d  of  Novem- 
ber, 1789,  and  that  the  plaintiff  ought  to 
have  demanded  and  seen  that  of  the  20th, 
if  he  meant  to  bargain  with  Hunter,  in 
consequence  of  having  seen  that  of  the 
23d:  Denies  that  he  employed  Hunter  to 
purchase  grain  on  his  account,  or  to 
208  *draw  bills  unless  warranted  to  do  so 
by  placing  funds  in  his  hands ;  and 
insists,  that  his  instructions  only  obliged 
him  to  receive  any  consignments  of  grain 
which  Hunter  might  send  him,  except  as 
to  another  ship  by  the  name  of  the  Brink- 
ley,  which  Hunter  was  ordered  to  lade. 
On  the  contrary,  the  instructions  were  lim- 
ited to  particular  objects,  that  the  defend- 
ant declined  receiving  the  cargo  of  the 
Scipio.  That  his  offer  to  accept  the  bills 
on  him,  was  only  for  the  honor  of  Hunter, 
and  not  upon  his  own  account.  That  he 
interfered  with  the  destination  of  the  ship 
as  well  for  the  sake  of  lessening  the  freight, 
as  for  the  benefit  of  Hunter,  and  not  be- 
cause he  considered  the  cargo  as  belonging 
to  himself. 

The  depositions  prove  the  sale  and  deliv- 
ery of  the  com,  nearly  as  the  bill  states 
them,  and  that  the  plaintiff,  after  Patten 
Si  Dalrymple  refused  to  endorse  the  bills, 
had  no  other  alternative  than  to  take  an 
assignment  of  the  bill  of  lading,  as  a  se- 
curity, in  case  Blane  would   not  accept  the 
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bills.  That  the  ship  was  chartered  by 
Blane.  That  the  reason  driven  by  Blane  for 
not  accepting  the  bills,  was,  that  he  was 
afraid  lie  might  not  receive  remittances 
from  Ferrol  in  Spain,  to  enable  him  to  pay 
them.  That  Blane  said  he  had  ensured  the 
cargo  to  Ferrol,  but  as  the  hiarket  there 
was  glutted,  he  had  ordered   it  to   London. 

The  bills,  dated  the  6th  of  May,  1790,  are 
drawn  by  Hunter  on  Blane,  at  60  days' 
sight,  in  favor  of  the  plaintiff. 

There  is  a  copy  of  the  charter  party  en- 
tered into  by  Blane  with  Davidson,  the 
owner  of  the  ship,  for  nine  months  or  a 
longer  time,  but  describes  no  voyage  in 
particular. 

The  letters  of  the  20th  and  23d  of  Novem- 
ber, 1789,  from  Blane  to  Hunter,  and  con- 
taining the  instructions  to  purchase,  are 
the  same  with  those  referred  to  in  the  case 
of  Hopkins  v.  Blane,  1  Call  362.  The  let- 
ter of  27th  of  November,    1789,    from 

209  *Blane  to  Hunter,  confirms   those  of 
the    20th    and    23d    of     that    month, 

advises  him  that  he  bad  sent  the  brig  Brink- 
ley,  concerning  the  dispatch  and  destina- 
tion of  which  it  would  be  superfluous  to 
add  any  thing  to  what  he  had  already  wi;it- 
ten:  States  that  the  brig  was  to  be  re- 
paired by  Hunter,  at  Blane's  expense;  and 
supposes  a  few  days  will  suffice  for  it, 
while  the  cargo  is  preparing,  so  as  not  to 
occasion  detention. 

Letter  of  December  24th,  1790,  from 
Blane  to  Hunter,  reminds  him  of  non-pay- 
ment of  certain  balances,  and  reproaches 
him  with  having  drawn  further  than  he 
had  authority  to  do,  which  was  at  the  ut- 
most confined  to  the  Brinkley's  cargo;  that 
his  drafts  had  not  been  accepted,  because 
Hunter  had  not  furnished  funds,  and  he 
found  he  had  over-accepted  before  he  was 
aware  of  the  deficiency.  For,  notwith- 
standing Hunter's  advices  were  not  satis- 
factory, yet  Blane,  through  confidence  that 
Hunter's  resources  would  some  how  or  other 
justify  his  drafts  and  reimburse  Blane,  had 
continued  to  honor  his  bills  longer  that 
was  strictly  proper.  That  even  the  Brink- 
ley's  cargo  was  purchased  under  circum- 
stances not  warranted  by  the  instructions; 
and  that  he  might  have  rejected  it  for  that 
reason,  but  had  waived  the  right,  taken 
the  cargo  and  passed  it  to  Hunter's  credit. 
That  the  other  cargoes  had  been  disposed 
of  on  Hunter's  account.  That  the  Scipio 
was  loaded  under  circumstances  which 
rendered  it  optional  in  Blane  to  take  it  or 
not,  and  he  chose  the  latter:  but,  previous 
to  his  knowledge  of  the  circumstances,  he 
had  made  insurance  on.  the  cargo,  the 
premiums  of  which,  not  having  been  reim- 
bursed, he  has  placed    to    Hunter's    debit. 

Letter  from  Proudfit  to  Hunter,  dated 
the  16th  of  March,  1790,  is  as  follows:  *'I 
have  for  sale  ten  thousand  bushels  of  corn, 
which  I  will  deliver  you  at  Port  Royal,  on 
board  any  vessel  you  may  send  by  the  20th 
of  April  next,  at  fifteen  shillings  and  six 
pence    sterling    per    barrel    (of   five 

210  bushels).     ^Should  your  vessel  not  be 
there,  by  that  time,  the  corn  is  to  be 

received  by  our  friend,  and  the  bills   given 
me,  which  are  to  be  upon    London  at  sixty 
days,  endorsed  by  Patten  &  Dairy mple." 
In  answer  to  this.    Hunter,    by    letter  of 


the  same  date,  agrees  to  take  it  at  15s.  6d. 
payable  in  bills  on  London  at  60  days* 
sight. 

Letter  of  the  11th  of  April,  from  Proudfit 
to  Hunter,  mentions  that  he  is  sending 
the  corn  to  Port  Royal,  and  wishes  him  to 
send  the  bills  to  Patten  &  Dalrymple. 

From  the  same,  to  the  same,  dated  May 
16,  1790,  complains  of  his  having  directed 
Dalrymple  to  receive  the  bills  of  lading  for 
the  corn,  as  it  was  in  consequence  of  his 
promising  to  endorse  the  bills  of  ladings r 
that  I  accepted  your  bills  without  the  en- 
dorser's promise;  requests,  that  he  will 
come  to  Fredericksburg  to  see  about  it  as 
the  bills  of  lading  must  be  endorsed  by 
Hunter  to  Proudfit. 

An  account  between  Hunter  and  Blane, 
contains  statements  of  sundry  drafts  of 
Hunter,  in  favor  of  different  persons,  paid 
by    Blane  from  June  to  September,  1790. 

A  witness  says,  he  was  present  when 
Hunter  and  Proudfit  contracted ;  and  that 
the  bargain  was  for  15s.  6d.  sterling,  pay- 
able in  bills  on  London,  without  designat- 
ing any  house  on  which  they  were  to  be 
drawn.  That  the  name  of  Blane  was  not 
mentioned,  as  the  person  ±or  whom  the 
purchase  was  made ;  that  neither  he  nor  any 
other  person  was  named  as  in  any  way  in- 
terested or  concerned  in  the  purchase,  or 
responsible  for  the  payment.  That  he  saw 
the  missives  of  the  bargain  exchanged  be- 
tween Proudfit  and  Hunter;  and  that  the 
price  of  corn  then,  was  about  18  or  20s. 
Virginia  currency  per  barrel. 

The  Court  of  Chancery  decreed  in  favor 
of  the  plaintiff,  and  Blane  appealed  to  this 

Court. 
211  ^Randolph,  for  the  appellant. 

Hunter  plainly  went  beyond  his 
powers ;  and  therefore,  his  act  was  Yoid. 
For,  he  was  not  to  buy  corn  unless  the 
other  articles  could  not  be  obtained.  But, 
instead  of  this,  he  purchased  when  the 
others  might  have  been  had,  and  he  bought 
it  above  the  market  price  too.  Added  to 
which,  instead  of  forwarding  the  bills  of 
lading  immediately,  as  he  was  bound  by 
his  instructions  to  have  done,  he  endorsed 
them  in  blank,  and  one  was  afterwards 
actually  filled  up  to  Plunket  &  Stewart. 
So  that  Proudfit  was  co-operating  to  pre* 
vent  Blane's  ability  to  pay.  [Mead  v.  Ld. 
Orrery,]  3Atk.  238;  [Ewer  v.  Corbet,]  2  P. 
Wms.  148.  But  Proudfit  never  knew  Blane 
in  the  business;  for  his  contract  was  with 
Hunter:  and  it  does  not  even  appear,  that 
he  ever  saw  or  heard  of  the  powers  from 
Blane  to  Hunter.  The  correspondence  is 
with  Hunter  in  his  own  name;  and  the  bills 
do  not  specify  that » they  were  drawn  on 
account  of  the  agency.  [Hopkins  v.  Blane.] 
1  Call  377 ;  Pow.  on  Pow.  118.  Blane's  offer 
to  accept,  proves  nothing;  because  an  offer 
not  accepted,  weighs  nothing.  Taliaferro 
V.  Robb,  2  Call  258.  The  same  arguments 
apply  to  Smith's  case ;  for  the  powers  were 
never  seen  in  that  case  either,  and  the 
transaction  was  personally  with  Hunter, 
without  reference  to  his  agency.  The 
length  of  time  before  the  attempt  to  render 
Blane  liable,  is  very  material,  and  shews 
that  he  was  not  thought  of  at  the  com- 
mencement of  the  transaction.  [Hopkins 
V.    Blane,]    1    Call    379.    The   decrees  are 
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therefore   both    erroneous;    and   ought   to 
be  reversed. 
Nicholas,  for  the  appellee. 

The  powers  given  bj  Blane  were  the  most 
extensive  imaginable,  and  clearly  included 
the    present  case.     For,  he  was  to   use   his 
discretion  in  purchasing,  and    was   not  re- 
stricted but  actually  authorised  to  buy  corn. 
If  he  abused  those    powers,    as   it  is   pre- 
tended on  the  other  side,  that  circumstances 
does  not  affect    Smith ;  in   whose  case   the 
bills  were  remitted  immediately,  and,  there- 
fore, there  is  no  objection  on  the  ground  of 
delay,  as  there  was  in  the  case  of  Hopkins 
V.   Blane,  1   Call  361.     It  is   evident, 
212      from    the    circumstances,    *that    the 
sellers   saw    the    powers    before    the 
sales  were  made ;  but  if  they  only  heard  of 
them,    it    is    sufiScient.      In    Hopkins    v. 
Blane,    there   was  a  strong   appearance  of 
credit    having    been    given   personally   to 
Hunter ;  but  here  no  reliance  was  placed  on 
him.     In  that  case,  the  bills  were  not  drawn 
for   grain,  but  for  tobacco ;  but   here   they 
were  drawn  for  grain,    and    that    was    re- 
mitted  to  Blane :  which   was   agreeable   to 
the  powers  given  by  him   to   Hunter,    who 
was  his  general  agent ;  and  therefore,    the 
case  is  expressly  like   that  of  Hooe  &  Har- 
rison V.  Oxley   &    Hancocke,  1    Wash.    19. 
For,  there  is  nothing    to  shew  that  it   was 
a   contract  by  Hunter   on  his  own  account, 
but   every  circumstance  manifestly  proves 
that  it  was  on  account  of  the  agency.    The 
argument  that  the  sellers  were  voluntarily 
participating    in  the  abuse  of  the  powers, 
and  that  the  corn  was  purchased  at  an   ex- 
orbitant price,  is  altogether  unfounded. 

Wickham,  in  reply. 

In  Hooe  &  Harrison  v.  Oxley  &  Hancock, 
there  was  an  extensive  general  agency  to 
transact  their  business,  given  to  Ponsonby, 
and  that  agency  was  notorious  to  the 
whole  world:  But  here  the  agency  was 
special  and  not  generally  known :  So  that 
whoever  would  make  a  title  under  it,  must 
shew  that  the  agency  was  known  to  him. 
But  this  they  cannot  do.  Hunter  being  a 
particular  agent  for  special  purposes,  had 
ao  authority  to  exceed  them,  and  ought  not 
to  have  drawn  beyond  the  funds  advanced 
by  him.  The  plaintiffs  never  made  any 
contract  with  Blane,  but  with  Hunter  only, 
and  upon  his  own  account.  It  is  repugnant 
to  the  nature  of  his  business  to  suppose 
these  letters  were  shewn  by  Hunter ;  because 
secrecy  was  Blane's  object,  to  prevent  com- 
petition in  the  market;  and,  therefore,  it 
would  have  been  infidelity  in  him  to  have 
divulged  them.  It  was  consequently  a 
transaction  in  the  usual  course  of  trade, 
that  is  to  say,  a  purchase  by  Hunter  for 
bills  on  London,  without  any  regard  to  the 
agency.  The  extravagant  price  given 
213  for  com,  when  Blane's  orders  'were 
to  buy  as  low  as  possible,  proves  that 
Hunter  only  was  trusted:  For,  there  is  no 
proof  that  his  affairs  were  at  that  time  de- 
clining. But,  be  that  as  it  may,  the 
taking  of  the  bonds,  notes,  and  second 
bills,  were  a  discharge  of  the  first,  and 
exonerated  Blane  altogether,  if  he  ever 
was  liable. 

Car.  adv.  vult. 

LYONS,  Judge,  after  stating   the  case, 


delivered  the  resolution  of  the  Court  to  the 
following  effect : 

In  the  present  case,  the  defendant  might, 
with  safety,  perhaps,  have  demurred  to  the 
plaintiff's  bill.  For,  although  it  charges, 
that  the  bills  of  exchange  were  taken  upon 
the  credit  of  Blane,  yet,  that  is  inconsistent 
with  the  other  facts  stated  in  it ;  such  as 
the  requisition  that  the  bills  should  be  en- 
dorsed by  Patten  and  Dalrymple,  and,  when 
that  could  not  be  obtained,  the  taking  of 
an  assignment  of  the  bills  of  lading.  These 
circumstances  prove,  that  the  bills  were 
neither  drawn,  nor  taken  upon  the  credit 
of  Blane,  but  that  the  plaintiff  looked  else- 
where for  security.  Therefore,  upon  his 
own  shewing,  it  is  probable,  that  the  bill 
could  not  have  withstood  a  demurrer. 

Be  that  as  it  may,  however,  the  case  is 
clearly,  in  favour  of  the  defendant,  upon 
the  testimony ;  for  the  plaintiff  does  not 
prove,  that  he  ever  saw,  or  heard  of  Hunt- 
er's powers  before  he  sold  the  com  to  him. 
But,  if  he  had,  those  powers  did  not  au- 
thorise Hunter  to  draw  the  bills  in  question : 
For,  it  does  not  appear  that  the  contract 
was  upon  the  account  of  Blane ;  so  far  from 
it,  his  name  is  not  even  mentioned  in  the 
agreement,  but  the  stipulation  is  for  bills 
on  London,  generally,  to  be  endorsed  by 
Patten  and  Dalrymple,  without  mentioning 
on  whom  they  were  to  be  drawn :  A  cir- 
cumstance, which  plainly  shews,  that  Blane 
was  not  considered  as  the  person  on 
214  whose  account  the  contract  *was 
made;  otherwise,  it  is  not  conceiv- 
able, why  his  name  was  omitted. 

This,  however,  is  not  all.  There  are 
other  circumstances  which  have  consider- 
able weight  in  determining,  that  it  was  a 
transaction  between  Hunter  and  the  plain- 
tiff, upon  the  credit  of  Hunter  .only.  For, 
it  appears  that,  when  Patten  A  Dalrymple 
refused  to  endorse,  the  plaintiff  had  it  in 
contemplation  to  stop  the  delivery  of  the 
com,  until  the  bill  of  lading  was  assigned 
to  him;  which  certainly  would  not  have 
happened,  had  he  relied  upon  the  credit  of 
Blane.  Besides,  that  charge  is  exploded 
by  other  circumstances ;  for,  in  his  letter 
of  the  23d  of  April,  1790,  he  intimates,  that 
the  bills  of  others,  endorsed  by  Hunter, 
would  be  received ;  which  shews,  that  his 
confidence  was  in  Hunter  himself:  And, 
therefore,  after  the  bills  were  returned 
protested,  he  is  found  enquiring  how  he 
could  secure  himself,  as  Hunter's  affairs 
were  deranged. 

These  circumstances  plainly  prove,  that 
the  credit  was  not  given  to  Blane,  but  to 
Hunter:  and  that  the  plaintiff  relied  on 
other  securities  for  indemnity,  in  case  his 
confidence  in  Hunter  should  turn  out  to 
have  been  misplaced. 

But  the  case  of  Hooe  Ac.  v.  Oxley  Ac,  1 
Wash.  19,  is  relied  upon  by  the  counsel  for 
the  appellee,  as  establishing  Blane's  re- 
sponsibility. That  case  carried  the  prin- 
ciple far  enough,  and  we  are  not  disposed 
to  push  it  any  further.  It  is  sufficient, 
therefore,  to  remark,  that  the  analogy  be- 
tween the  two  cases  is  not  so  great,  as  the 
counsel  supposes;  for,  there,  the  corre- 
spondence held  out  an  idea,  that  Ponsonby's 
bills  would  be  honored  to  any  extent; 
whereas,  nothing  of   that   kind  appears  in 
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the  present  case :  Of  course,  the  authority 
of  that  case  is  not  so  decisive,  as  the  coun- 
sel for  the  appellee  represents. 

The  general  rule  is,  that  to  charge  the 
principal,  the  agency  must  be  proved  to  be 
universal,  or  the  power  must  be  ez- 
215  plicitly  given.  For,  if  the  *power  is 
limited  to  a  particular  object,  it  is  a 
mere  relation  between  merchant  and  factor ; 
and  the  latter  must  act  within  the  pale  of 
his  authority,  or  the  principal  is  not  bound. 
Hopkins  v.  Blane,  1  Call  361.  But  here, 
the  agency  is  not  pretended  to  be  universal, 
and  the  power  was  limited  to  a  particular 
object,  which  not  being  attended  to,  the 
correspondent  could  create  no  responsibility 
in  the  principal. 

A  doctrine,  contrary  to  this,  would  be 
ruinous  to  commerce.  For,  then,  if  a  mer- 
chant, in  one  country,  ordered  goods  from 
another,  he  would  be  liable  to  the  manufac- 
turers and  shop-keepers,  who  furnished 
them,  although  he  had  no  communication 
with  them,  and  there  was  no  confidence 
existing,  or  intended  to  exist  between  them 
and  him;  his  engagement  being  confined 
to  his  own  correspondent  personally,  with- 
out the  least  thought  of  extending  it  fur- 
ther. 

Upon  the  whole,  the  transactions  between 
the  plaintiff  and  Hunter  appear  to  have 
been  of  a  private  nature ;  and  founded  on 
the  credit  of  the  latter  only.  Of  course, 
there  is  no  ground  for  charging  Blane; 
and,  therefore,  the  decree  is  to  be  reversed, 
and  the  bill  dismissed  with  costs. 


Noel  V.  Fisher. 

[Thursday,  April  29.  1802.] 

Sale  of  Office-Bond— Effect,*— A  bond  for  the  sale  of 
an  office  Is  void. 

William  Fisher  brought  debt  in  the 
County  Court,  against  Noel,  upon  a  bond, 
dated  the  20th  of  April,  1789,  and  executed 
by  Noel  to  Fisher,  deputy  Sheriff  of  John 
Upshaw,  High  Sheriff  of  the  county  of 
Bssex ;  the  condition  of  which  was  as  fol- 
lows: ^*  Whereas  the  above  bound  Richard 
Noel  hath  been  accepted,  received  and  al- 
lowed to  be  deputy  Sheriff,  for  and  under 
the  said  John  Upshaw  in  the  upper  precinct 
or  St.  Anne's  parish  in  the  said  county, 
from  the  commencement  of  this  bond, 
until    the   expiration   of  the   said    William 

Fisher's  time,  and  for  the  perquisites 
216      *and  benefits  of   the   said   office,     he 

agrees  and  obliges  himself,  his  heirs, 
&c.  to  pay  the  said  William  Fisher,  his 
heirs,  executors,  administrators  and  as- 
signs, the  sum  of  thirty-rfive  pounds,  at 
two  payments,  one  half  at  or  upon  the 
twenty-fifth  day  of  June,  the  other  moiety 
on  the  2Sth  day  of  December  next  follow- 
ing, and  so  in  proportion  for  a  greater  or 
less  time  as  it  may  happen.  If,  therefore, 
the  said  Richard  Noel  shall  well  and  truly 
collect  and  receive  all  other  fees  and  dues 
put  into  his  hands  to  collect,  and  duly  ac- 
count for  and  pay  the  same  to  the  officers 
to  whom  such  fees  are  due,  respectively  at 
such  times  as  are  prescribed  by  law ;  and 
duly  collect  all  taxes  and  dues  imposed  by 
law,  and    pay  the  same  as  the  law  directs ; 

*The  principal  case  is  cited  and  distinflrulshed  in 
SallinfiT  v.  McKinney,  1  Lelfirh  45,  56,  63. 


and  shall  well  and  truly  execute  and  due 
return  make  of  all  process  and  precepts  to 
him  directed,  and  pay  and  satisfy  all  sums 
of  money  and  tobacco  by  him  received  by 
virtue  of  any  such  process  to  the  person  or 
persons  to  whom  the  same  are  due,  his  or 
their  executors,  administrators  or  assigns, 
and  in  all  other  things  shall  truly  and 
faithfully  perform  the  said  office  of  deputy 
Sheriff  during  the  time  of  his  continuance 
therein ;  and  at  all  times  hereafter  indem- 
nify them,  the  said  John  Upshaw  and  Wil- 
liam Fisher,  their  heirs,  executors  and 
administrators,  in  every  thing  relating  to 
the  office  of  Sheriff ;  then  the  above  obliga- 
tion to  be  void,  otherwise  to  remain  in  full 
force  and  virtue. "  The  declaration  assigns 
a  breach  in  not  paying  the  351.  and  alleges 
generally,  that  the  defendant  had  not  per- 
formed any  of  the  conditions  of  the  bond. 
Plea,  conditions  performed.  Issue — Verdict 
and  judgment  for  the  plaintiff  for  1361.  6s. 
3d.  damages.  Noel  appealed  to  the  District 
Court,  where  the  judgment  was  affirmed; 
and  thereupon  he  appealed  to  this  Court. 

Warden,  for  the  appellant. 

Made  four  points.  1.  That  there  was  no 
venue,    as    the  county   was  not  stated 

217  either  in  the  margin  or  the  body  of  *thc 
declaration.     2.  That  the    breach    was 

not  sufficiently  set  forth,  and  the  averment, 
with  regard  to  the  time  during  which  there 
was  to  be  a  payment  of  the  351. ,  was  not  cer- 
tain enough.  3.  That  greater  damages  are 
found  than  are  laid  in  the  declaration.  4. 
That  the  bond  is  void ;  because  it  was  given 
for  the  sale  of  an  office,  which  concerned 
the  administration  of  justice.  R.  C.  63; 
[ed.  1819,  c.  145,  i  1,  vol.  1,  p.  559]. 

Smith  and  Wickham,  contra. 

There  was  no  occasion  for  a  venue,  as  the 
action  was  transitory,  and  the  act  of  As- 
sembly directs  that  the  jury  shall  be  com- 
posed of  bye-standers ;  which  supersedes 
the  necessity  of  a  venue  altogether.  But 
at  any  rate  the  statute  of  Jeofails  cures  it. 
The  breach  is  well  enough  laid,  and  there 
was  no  necessity  to  be  more  particular  as 
to  the  351.  That  greater  damages  are 
found,  in  an  action  of  this  kind,  than  were 
laid  in  the  writ,  has  been  decided  not  to 
be  error.  Payne  v.  EUey,  2  Wash.  143. 
The  act  of  1792  does  not  render  the  bond 
void ;  for,  there  is  an  express  exception  in 
it,  with  regard  to  contracts  between  Sher- 
iffs and  their  deputies ;  and  the  contract 
here,  though  in  form,  between  the  deputies, 
was  substantially  between  the  Sheriff  and 
Noel;  because,  the  approbation  of  the 
Sheriff  was  necessary ;  and,  therefore,  it  is 
within  the  reason  and  spirit  of  the  proviso. 

Warden,  in  reply. 

It  was  a  contract  between  Noel  and  Fisher, 
that  the  latter  should  procure  the  Sheriff's 
permission  that  the  former  should  become 
his  deputy ;  which  is  sufficient  to  avoid  the 
bond ;  for,  it  leads  to  extortion  and  oppres- 
sion. 

P5JR  CUR.     "The   Court   is    of  opinion 

that  the  judgments  aforesaid  are  erroneous 

in  this,  that  the  bond  on  which   this 

218  suit  is  brought,    as   set  forth  *in  the 
proceedings,  is  void  in  law,  the  same 

having  been  taken  and  entered  into  contrary 
to  the  directions  and  provisions  of  a  British 
statute  made  in  the  fifth  and  sixth  years  of 
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the  reig^n  of  King  Edward  the  sixth, 
against  buying  and  selling  offices,  which 
statute  was  in  force  in  this  State  at  the 
time  the  said  bond  was  made.  Therefore, 
it  is  considered  that  the  judgments  be  re- 
versed, Ac."         

• 

Hairstonv.  Hall. 

[Friday,  May  7,  1802.] 

Legacy— Recovery—  Assent  of  Executor.*  —A  leeratee 
cannot  recover  a  slave  devised  to  him  without 
proving  the  assent  of  the  executor  to  the  lesracy. 

The  Halls  brought  detinue  against  Hair- 
ston  for  some  slaves :  and  upon  the  trial  of 
the  cause,  the  parties  agreed  a  case,  which 
stated,  that  the  slaves  had  been  devised  by 
Sarah  Hall  to  her  son  Nathan  Hall,  father 
of  the  plaintiffs,  for  life,  and  at  his  death 
to  her  grand-children  as  her  said  son  should 
see  cause  to  divide  the  said  slaves  among 
them,  but  if  her  said  son  should  trade,  sell 
or  dispose,  hire  or  lend  any  part  thereof 
any  where,  or  to  any  person  during  his  life, 
or  the  same  should  be  taken  in  consequence 
of  any  debt  of  his,  that  the  slaves  should 
be  divided  among  the  plaintiffs  as  soon  as 
they  were  known  to  be  out  of  the  possession 
of  the  said  Nathan,  whom  she  appointed 
executor  of  her  will.  That  they  were  taken 
from  the  possession  of  the  said  Nathan, 
whom  she  appointed  executor  of  her  will. 
That  they  were  taken  from  the  possession 
of  the  said  Nathan,  and  sold  as  his  absolute 
property,  by  virtue  of  an  execution  against 
his  estate.  That  the  said  Nathan  is  still 
alive ;  and  that  it  did  not  appear  that  the 
executor  had  given  his  consent  to  the  suit, 
or  to  the  legacy,  or  that  any  person  had 
qualified  as  executor  or  administrator. 
And  the  questions  reserved  for  the  opinion 
of  the  Court,  were,  1st.  Whether  the 
219  plaintiffs,  as  legatees  *of  Sarah, 
could  maintain  the  action,  without 
shewing  the  assent  of  the  executor  or  ad- 
ministrator to  the  legacy?  2d.  Whether 
the  slaves  could  be  sold,  as  the  absolute 
property  of  the  said  Nathan,  under  the  ex- 
ecution aforesaid?  The  District  Court  gave 
judgment  for  the  plaintiffs,  and  the  defend- 
ant appealed  to  this  Court. 

Randolph,  for  the  appellant. 

The  legatees  ought  to  have  shewn  the 
executor's  assent;  for,  if  the  son  took  pos- 
session without  the  assent  of  a  qualified 
executor  or  administrator,  he  was  a  tres- 
passer. 

Wickham,  contra. 

The  case  is  not  liable  to  the  general  rule 
concerning  the  necessity  of  the  executor's 
assent.  For,  the  will  appointed  the  son 
sole  executor  and  universal  devisee  of  the 
estate ;  and,  as  he  did  not  qualify  as  exec- 
utor, he  was  in  possession,  in  his  own 
right,  under  the  devise :  Of  course,  he  was 
as  much  subject  to  the  condition,  and  as 
liable  to  the  forfeiture,  as  if  there  had  been 
an  express  assent  obtained,  or  he  had  qual- 
ified as  executor:  For,  he  could  not  avoid 
his  mal-conduct,  by  saying  that,  as  the 
assent  of  a  qualified  executor  was  not  ob- 
tained, his  possession  was  tortious;  espe- 
cially as  it  was  even  competent  to  him  to  do 
every  act  as  executor,  but  bring  suits. 

Randolph,  in  reply. 

•See  monographic  note  on  "Lesracles  and  Devises." 


Perhaps  it  may  be  questionable  if  the 
devise  over  is  not  void :  but,  not  being  sat- 
isfied upon  that  point,  I  shall  submit  it  to 
the  Court.  As  the  son  had  not  qualified  as 
executor,  his  possession  was  tortious,  and 
the  rightful  administrator  might  have 
maintained  an  action  de  bonis  asportatis 
against  him.  It  is  no  objection  to  say, 
that  by  this  means,  the  son  might  avoid 
the  condition  and  save  the  forfeiture,  by 
taking  possession  and  failing  to  qualify ; 
because,  the  remainder  men  might  have 
taken  administration  themselves,  and  thus 
have  avoided  the  inconvenience. 

Cur.  adv.  vult. 
220  »LYONS,     Judge.       Delivered    the 

resolution  of  the  Court,  that  the  judg- 
ment was  erroneous  and  to  be  reversed,  as 
it  did  not  appear  that  there  was  any  assent 
of  the  executor  to  the  legacy. 


Lee  V.  Peachy. 

[Friday,  May  7, 1802.] 
Sheriffs— Motion  for  Clerks'  Tickets— Limitations.*— 

The  act  of  limitations  will  not  bar  a  motion  ag-alnst 
a  Sheriff,  for  Clerks'  tickets,  put  into  his  handn  to 
collect. 

In  February,  1798,  Lee,  as  executor  of 
John  Lee,  Clerk  of  Bssex  county,  made 
a  motion,  in  the  County  Court,  against 
Peachy,  as  administrator  of  Samuel  Peachy, 
Sheriff  of  the  county,  for  some  Clerk's 
tickets  put  into  the  hands  of  the  said 
Samuel  Peachy 's  deputy,  in  1774.  The 
motion  was  continued  from  Court  to  Court 
until  November,  1798,  when  the  defendant 
pleaded  non  assumpsit  and  the  act  of  limi- 
tations ;  to  which  the  plaintiff  replied  gen- 
erally. The  County  Court  gave  judgment 
for  the  plaintiff;  and  the  defendant  ap- 
pealed to  the  District  Court,  where  the 
judgment  of  the  County  Court  was  reversed : 
From  which  judgment  of  reversal,  Lee  ap- 
pealed to  this  Court. 

Warden,  for  the  appellant. 

Under  the  circumstances  of  the  present 
case,  the  act  of  limitations  would  not  have 
been  a  bar  in  an  action ;  for,  there  were 
not  five  years  during  which  there  were 
proper  characters  to  sue  and  be  sued ;  and 
the  Sheriff  was  but  a  trustee,  in  whose 
favor  the  act  of  limitations  never  runs. 
These  objections  apply  with  greater  force 
in  the  case  of  a  motion. 

Smith,  contra. 

There  are  two  questions  in  this  case.  1st. 
Whether  the  act  of  limitations  applies  to  a 
motion?  2d.  If  so,  whether  there  was  a 
sufficient  lapse  of  time  in  the  present  in- 
stance to  bar  the  motion? 

That  the  act  does  apply  in  the  case  of  a 
motion,  is  proved  by  the  decision  of  the 
Court  in  the  case  of  The  Auditor  v. 
221  Graham,  1  Call  *475.  The  Legisla- 
ture by  giving  the  plaintiff  a  sum- 
mary remedy,  could  never  have  intended  to 
vary  the  rights  of  the  defendant,  or  de- 
prive him  of  any  defence,  which  he  might 
have  set  up  to  the  action.  It  could  never 
have  been  their  intention  that  what  would 
be  a  good  plea  to  one  suit,  should  not  be  a 
good  plea  to  another  suit  for  the  same  thing. 

Upon  calculation  it  will   be   found,    that 


♦The  principal  case    Is  cited    in  Van  Winkle  v. 
Blackford,  83  W.  Va.  682,  US.  E.  Rep.  29. 
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there  was  an  agcgregate  of  five  years,  dur- 
ing which  there  was  a  competent  person  to 
sue  and  be  sued.  On  both  grounds,  there- 
fore, tlie  judgment  was  right;  and  ought 
to  be  affirmed. 

LYONS,  Judge,  to  Warden.  Is  there  any 
case  where  a  motion  of  this  kind  has  been 
allowed  against  executors? 

Warden.     I  do  not  recollect. 

Cur.  adv.  vult. 

LYONS,  Judge.  Delivered  the  resolu- 
tion of  the  Court,  that  the  judgment  of  the 
District  Court  was  to  be  reversed,  and  that 
of  the  County  Court  affirmed ;  because,  this 
Court  considered  the  act  of  limitations  as 
not  applying,  inasmuch  as  the  plaintiff 
might  have  sued  the  Sheriff's  bond ;  and,  as 
that  right  of  action  was  still  existing,  it 
could  not  be  true  that  the  act  of  limitations 
would  bar  the  motion. 


Thornton  v.  Corbin. 

[Saturday,  April  17, 180S.] 
Practice— Dismissal  of  Suit— Re-docketlog*— Qiuere.— 

Wbether  a  suit  which  has  been  dismissed  by  mis- 
take, can  be  re-docketed  at  a  subsequei:  t  term. 

This  was  a  motion  to  set  aside  an  order 
of  this  Court,  for  dismissing  an  appeal  by 
Thornton  from  a  decree  of  the  High 
222  Court  of  Chancery.  *The  facts  were, 
that  Mr.  Marshall  had  been  retained 
as  counsel  for  the  appellant  before  his  ap- 
pointment to  the  office  of  Chief  Justice ; 
but,  had  omitted  to  mark  himself  on  the 
docket,  or  to  inform  the  gentleman  who 
was  to  finish  his  business.  In  consequence 
of  which  the  appeal  was  dismissed,  at 
April  term  1801,  for  want  of  prosecution. 
At  October  term  1801,  a  rule  was  obtained 
by  Thornton  to  shew  cause,  at  this  term, 
why  the  order  of  dismission  should  not  be 
set  aside,  and  the  cause  re-docketed. 

Warden,  for  the  appellee. 

The  appellant  ought  always  to  be  ready, 
and  as  it  was  notorious  that  his  former 
counsel  was  appointed  to  a  public  station, 
he  ought  to  have  employed  another,  or 
applied  to  the  gentleman  who  finished 
the  business  of  Mr.  Marshall.  Besides,  the 
Court  have  no  authority  to  set  aside  the 
dismission. 

Call,  contra. 

There  appears  to  have  been  a  surprise  on 
the  appellant,  who  supposed  that  the  cause 
would  have  been  attended  to;  and,  there- 
fore, if  the  Court  have  power  to  correct  the 
mistake,  it  ought  to  be  done.  But,  it  is 
clear    that,  at  common   law,  the  Court  does 

^Practice— Dismissal  of  Suit— Re-docketing.— Where 

a  suit  has  been  dismissed  by  the  appellate  court  for 
want  of  prosecution.  It  cannot  as  of  ri^rht  be  re-dock- 
eted at  a  subsequent  term;  but  if  upon  a  rule  or 
notice  it  be  shown,  that  the  case  was  dismissed  by 
fraud,  accident  or  mistake,  the  case  may  be  re-dock- 
eted at  a  subsequent  term  of  the  court.  Casanova  v. 
Kreusch,  21  W.  Va.  729.  cltlnsr  the  principal  case : 
Thornton  v.  Corbin.  3  Call  282:  Craifiren  v.  Thorn,  8 
Hen.  &  M.  200:  Emory  v.  Ersklne,  7  Leig-h  207. 

The  principal  case  is  also  cited  with  approval  in 
Perry  v.  Horn.  21  W.  Va.  741.  for  the  proposition 
that,  if  a  case  has  been  dismissed  for  want  of  prose- 
cution, throufirh  some  accident  or  mistake  or  throug-h 
the  fraud  of  the  appellees,  the  appellate  court  can 
reinstate  it  at  a  subsequent  term.  If  such  equitable 
circumstances  can  be  proven  by  affidavits. 

Thus,  it  was  held  in  Beasley  v.  Owen,  3  Hen.  &  M. 
449,  citing:  the  principal  case,  that  If  the  clerk  of  the 
court  of  appeals  be  directed  by  the  court  to  set  aside 
a  jude^ment,  and,  by  misapprehension,  the  entry  of 
the  order  be  omitted,  it  may  be  done  at  a  subsequent 
term,  and  the  cause  re-docketed. 


possess  the  power  of  setting  aside  any 
order  or  judgment  which  has  been  obtained 
by  fraud  or  surprise.  21  Vin.  Abr.  535; 
1  Ventr.  78;  Barne's  Notes,  239. 

These  cases  clearly  prove  the  principle, 
and  establish  the  power  of  the  Court  at 
common  law.  Nor  does  the  act  of  .Assem- 
bly R.  C.  69,  make  any  difference.  For,  { 
18  relates  to  the  cases  enumerated  in  {  17 ; 
and  it  means  where  appeals,  writs  of  error 
and  supersedeas  which  have  not  been 
brought  up  within  two  terms,  and  have 
for  that  reason  been  dismissed,  that  there, 
no  new  appeal,  writ  of  error,  or  supersedeas 
shall  be  allowed;  and  not  a  dismission 
where  the  cause  has  been  brought  up  in 
time :  And,  there  is  a  good  reason  for  the 
distinction :  namely,  that  in  those  cases 
the  dismission  is  to  be  unless    cause 

223  be  shewn  to  the  contrary,  *and  there- 
fore notice  is  required,  and  the  appel- 
lant, if  he  wishes  it,  heard  against  the 
dismission.  After  which,  he  ought  not  to 
be  allowed  to  insist  upon  the  same  matter 
over  again.  But,  here  he  has  never  been 
heard  at  all ;  and,  therefore,  there  is  not  the 
same  reason  for  disallowing  the  motion  to 
set  aside  the  order  which  was  obtained  by 
surprise,  and  to  re-docket  the  cause. 

Warden  and  Wickham,  in  reply. 

The  cases  cited  do  not  apply,  as  they  were 
all  cases  of  plsL^n  fraud,  and  there  was 
none  here.  The  practice  would  be  attended 
with  dangerous  consequences ;  for,  if  al- 
lowed, it  may  be  carried  to  an  alarming 
extent.  Thus,  if  an  office-judgment  be 
obtained,  the  defendant  may  insist  that  he 
employed  counsel  to  defend  him,  who  failed 
to  appear,  and  for  that  reason  set  aside  the 
judgment,  although  regularly  obtained. 
Some  difficulty,  too,  may  arise  from  the 
order  having  been  transmitted  to  the  Court 
of  Chancery,  where  it  has  probably  been 
entered,  and  an  execution  issued  in  con- 
formity thereto. 

Call. 

No  inconvenience  of  the  nature  mentioned 
on  the  other  side,  is  to  be  apprehended  from 
the  precedent ;  because,  the  judgment  will 
never  be  vacated  but  for  fraud  or  surprise ; 
nor  then,  without  the  applicant  has  sub- 
stantial justice  on  his  side.  For,  an  ap- 
plication merely  for  delay,  would  not  be 
countenanced.  But,  with  this  limitation  the 
practice  is  useful,  tends  to  promote  justice, 
and  is  agreeable  to  the  principles  of  the 
law:  like  the  case  of  [Jeffereys  v.  Walter,] 
1  Wils.  177,  where  the  defendant  instructed 
his  attorney  to  plead  that  the  bond  was 
given  for  a  gaming  consideration,  but  he 
omitted  to  do  so,  and  on  affidavit  of  these 
facts,  the  plea  was  allowed  after  the  usual 
time.  In  the  Federal  Court,  two  judgments 
were  set  aside,  at  subsequent  terms,  upon 
the  same  ground  that  the  application  is 
made  in  the  present  case,  which  shews  the 
general  opinion  entertained  of  the  law  in 
such  cases. 

Cur.  adv.  vult. 

224  *LYONS,  Judge,  delivered  the  res- 
olution of  the  Court.     That  whatever 

might  be  their  opinion  in  other  cases  of 
this  kind,  in  the  present  instance,  they 
were  clearly  of  opinion  that  Thornton  had 
not  made  such  a  case  as  should  entitle  him 
to  have  his  cause  re-docketed.     For,  he  does 
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not  shew  that  he  was  under  any  surprise, 
or  that  he  g-ave  himself  any  trouble  about 
the  matter.  It  is  only  stated  that  Mr. 
Rootes  applied ;  but  by  what  authority,  or 
why  application  was  not  made  to  counsel, 
after  Mr.  Marshall  left  the  bar,  does  not 
appear. 

Rule  to  be  discharged. 

Call,  then  moved,  that  the  order  might 
be  suspended  until  the  arrival  of  Mr. 
Rootes,  to  see  if  the  defect  of  evidence,  as 
to  the  surprise,  could  not  be  supplied ;  and 
read  the  certificate  of  Mr.  Marshall,  in 
these  words:  *'I  am  told  that  it  is  ques- 
tioned whether  I  was  employed  for  Thorn- 
ton, in  the  Court  of  Appeals,  from  the 
Court  of  Chancery.  I  was  employed,  and 
certainly  should  have  appeared,  had  I  been 
present  when  the  case  was  called.  I  had 
not  received  the  fee,  but  attributed  that 
entirely  to  my  being  so  frequently  from 
home,  and  certainly  felt  no  difficulty  on 
that  account  with  Col.  Thornton.  I  did  not 
think,  from  my  idea  of  the  state  of  the 
docket,  that  the  cause  could  have  been  heard 
so  soon,  as  I  understood  it  was  dismissed; 
but  I  really  thought    I  had  been  marked." 

PER  CITR.  That  is  not  sufficient.  Mr. 
Thornton  ought  to  have  applied  to  counsel 
himself,  after  Mr.  Marshall's  appointment. 

Rule  discharged. 
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*Mand6ville  v.  Mandeville. 
[Friday,  May  Tth.  1802.] 


Offlce-JiMlg:iBeiit— When  Trial  M^y  Be  Had.*— The  de- 
fendant may  be  be  ruled  to  trial  la  the  County 
Court  at  the  first  term  after  the  offlce-Judg-ment 

Randolph,  for  the  appellant. 

The  cause  ought  not  to  have  been  tried, 
without  consent,  at  the  first  term  after  the 
office-judgement;  for,  the  act  of  Assembly 
directs,  that  the  same  practice  shall  be 
observed  in  the  County  Courts,  as  in  the 
District  Courts,  where  the  rule  is  to  post- 
pone the  trial  till  the  next  term.  But,  there 
is  no  consent  stated  here,  and,  therefore, 
the  judg'ment  is  erroneous. 

Wickham,  coUtra. 

The  law  does  not  forbid  the  trial  at  the 
first  Court.  For,  the  act  directs,  that  it 
should  be  immediately  put  at  the  end  of 
the  issue  docket,  R.  C.  95;  and  then  it 
musty  necessarily,  stand  ready  for  trial,  if 
the  Court  reach  it.  Besides,  as  there  is  no 
exception  to  the  trial,  the  presumption  is, 
that  it  was  had  by  consent. 

PER  CUR.     Affirm  the  judgment. 


Read  v.  Payne. 

[Tuesday,  May  4th.  1802.] 

WUb— Bz  Parte  Affidavits  of  Matters  Not  Appearioff  In 
—Effect.— An  ex  parte  affidavit  of  a  witness  to  the 
will,  statins'  matters  not  appearlnar  in  the  will,  is 
no  eyidence:  and  oafht  not  to  be  recorded. 

SasBo  —  Resldnary  i>evlse.  —  What  passes  under  a 
residnary  derise. 

Jesse  Payne,  by  his  last  will,  after 
some  specific  devises  of  land  to  his  sons, 
devised  as  follows:  **I  give  and  bequeath 
unto  my  beloved  wife  Frances  Payne,  dur- 
ing* her  natural  life,  the  following  eight 
negroes,  Dick,  Gerald,  Hannah  and  her 
child,  Sarah  Truelove  and  her  two  chil- 
dren, Bett  and  Harry  and  Joe.*'    He  after- 

*See  monoflraphic  note  on  "Judgments"  appended 
to  Smith  T.  Charlton,  7  Qratt  425. 


wards  gives  seventeen  other  negroes  to  his 
two  sons;  and  then  devises  as  follows: 
*'A11  the  rest  of  my  estate  I  leave  at  the 
time  of  my  death,  I  desire  may  be  equally 
divided  between  my  beloved  wife  Frances 
Payne,  and  my  dear  sons  George  Morton 
Payne     and   Richard  Baylor    Payne, 

226  and    their  heirs    forever."    *At   the 
time   of  proving  the  will,  one  of  the 

witnesses  deposed,  that  the  testator  *  ^desired 
that  the  eight  negro  slaves  left  to  his  widow 
for  her  life,  and  their  increase,  should  be 
equally  divided  between  his  two  sons, 
George  Morton  Payne,  and  Richard  Baylor 
Payne,  after  the  decease  of  his  said  widow 
Frances;  and  further,  he,  the  witness, 
wrote  the  will,  and  that  the  reason  this 
disposition  was  not  mentioned  in  the  will 
was,  that  the  testator  appeared  to  be  going 
out  of  his  senses,  and  time  would  not  permit 
to  insert  it.**  The  question  was,  whether 
the  remainder,  after  the  death  of  the  wife, 
in  the  said  eight  negroes  devised  to  her, 
were  part  of  the  residuum,  or  belonging  to 
the  sons,  in  exclusion  of  the  representa- 
tives of  the  wife?  The  Court  of  Chancery 
decided  in  favour  of  the  sons,  and  Read, 
who  had  married  the  widow,  appealed  to 
this  Court. 

Randolph,  for  the  appellant. 

The  residuary  clause  clearly  passed  the 
reversion  in  the  slaves  given  to  the  testa- 
tor's wife  for  life.  The  word  estate,  is 
genus  general! ssi mum,  and  passes  the 
whole  interest.  19  Vin.  Abr.  222;  Co. 
liit.  345.  If  this  construction  be  not 
adopted,  then  the  reversion  will  not  pass, 
although  the  testator  has  declared  his  in- 
tention to  dispose  of  the  whole  of  his 
estate.  In  Cole  v.  Clayborn,  1  Wash.  262, 
an  estate  for  life,  in  slaves,  was  given  with 
a  general  residuary  clause  of  the  remainder 
of  his  estate,  and  it  was  held  that  the  re- 
siduary clause  carried  the  reversion,  and 
this  is  confirmed  by  the  doctrine  in  Ken- 
non  V.  M'Robertset  uz.,  1  Wash.  96.  That 
the  tenant  for  life,  in  the  present  case, 
was  one  of  the  devisees,  will  make  no 
difference;  because,  still  the  residuary 
clause  is  broad  enough  to  embrace  the 
reversion.  The  affidavit  of  the  subscrib- 
ing witness  will  not  help  the  appellee,  as 
it  was  ez  parte,  and  made  when  those  in- 
terested were  not  present  to  cross-ezamine. 
Besides,  if  regularly  taken,  it  would  be  in- 
admissible to  destroy  the  effect  of  the 
words  of  the  will.     Pow.  on  Dev.  518. 

227  Which  clearly  *proves  that  parol  evi- 
dence cannot  be  received   in   a   case 

like  this. 

Nicholas,  contra. 

The  word  estate  may  be  confined  to  the 
subject  of  the  devise,  and  does  not  neces- 
sarily, in  all  cases,  include  the  interest.  It 
is,  therefore,  an  equivocal  ezpression,  and, 
according  to  Mr.  Randolph's  own  book, 
Pow.  on  Dev.,  may  be  explained  by  parol 
evidence.  Besides,  it  is  intended  to  supply 
a  clause  which  was  accidentally  left  out. 
It  appears,  from  the  general  complezion  of 
the  bill,  answer  and  will,  that  there  was 
other  estate  to  satisfy  the  residuary  clause ; 
and  then  it  falls  within  the  influence  of 
Kennon  v.  M'Roberts  et  ux.,  1  Wash.  96: 
Which  expressly  takes  that  distinction ; 
for,  the  residuary  clause  there  was  held  to 
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be  satisfied  by  the  other  property.  This  is 
confirmed  by  the  doctrine  in  Cole  v.  Clay- 
born,  1  Wash.  262:  Which,  rightly  under- 
stood, is  a  case  in  our  favour.  The  devise 
is  of  the  property  he  should  leave  at  his 
death ;  which  means  not  an  ideal  reversion, 
but  such  as  was  susceptible  of  a  division. 
This  construction  is  to  be  preferred,  be- 
cause it  is  consistent  with  the  disposition 
made  by  the  testator  of  the  rest  of  his 
slaves;  and,  because  the  whole  complexion 
of  the  will  shews,  that  the  testator  only  in- 
tended a  provision  for  his  wife  during*  her 
life,  and  that  his  children  should  have  the 
residue.  The  affidavit  having  been  made 
ex  parte,  will  make  no  difference;  as  the 
witness  is  dead  and  could  not  be  examined. 

Randolph,  in  reply. 

The  reversion  is  as  capable  of  division  as 
the  slaves  themselves :  Of  course,  there  is 
no  reason  for  excluding  it  from  the  opera- 
tion of  the  residuary  clause.  Besides, 
there  is  no  proof  in  the  record  that  there 
was  any  other  property  to  satisfy  the  resid- 
uary devise.  None  of  the  cases  prove, 
that  parol  evidence  may  be  received  in  such 
a  case  as  this;  or,  that  a  new  clause  may 
be  added  to  the  will,  by  evidence. 
Cur.  adv.  vult. 

228  *PEJR  CUR.  **The  Court  is  of 
opinion,  that  the  information,  or  ad- 
ditional testimony  of  Joseph  Robinson, 
who  was  a  witness  to  the  will  of  Jesse 
Payne,  the  testator  in  the  bill  named,  given 
at  the  time  he  proved  the  said  will  in  the 
County  Court  of  Goochland,  without  any 
notice  thereof  to  the  parties  interested 
in  the  estate  of  the  testator,  in  order  to  prove 
the  desires  of  the  testator,  and  to  explain 
the  written  will  exhibited  in  Court  for 
proof  only,  ought  not  to  have  been  ad- 
mitted, or  registered,  with  the  probate  of 
the  said  testament,  or  read  in  evidence  in 
this  cause,  without  the  consent  of  the  par- 
ties ;  and  this  Court,  being  of  opinion  that 
the  appellant  is,  under  the  residuary  devise 
in  the  said  will,  entitled,  in  right  of  his 
late  wife  Frances,  who  was  widow  and  one 
of  the  residuary  legatees  of  the  testator, 
Jesse  Payne,  to  one-third  part  of  the  eight 
slaves  devised  by  the  will  of  the  said  Jesse, 
to  the  said  Frances  for  life,  and  to  one 
third  of  their  increase,  with  their  profits 
since  the  death  of  the  said  Frances ;  and, 
that  so  much  of  the  decree  aforesaid,  as 
directs  the  appellant  to  deliver  up  to  the 
appellee  more  than  two  thirds  of  the  said 
slaves,  with  their  increase,  and  to  account 
for  their  profits,  is  erroneous ;  doth  decree 
and  order,  that  so  much  of  the  said  decree 
as  is  herein  before  stated  to  be  erroneous, 
be  reversed  and  annulled,  and  that  the  resi- 
due thereof  be  affirmed." 


Cavan  &  Kennedy  v.  Martin. 

[Friday,  May  14, 1802.] 

Marines— Qulttlnff  Ship  without  Consent— Wa^s.— A 

mariner,  who  quits  tbe  ship  after  the  capture, 
without  the  assent  of  the  owners,  or  hayinsr  been 
forced  to  do  so  by  the  captors,  is  not  entitled  to 
wafires,  to  the  time  of  the  capture. 

Martin  brought  indebitatus  assumpsit 
against  Cavan  &  Kennedy,  in  the  County 
Court,  and  declared  for  work  and  labour 
done  and  performed.     Plea,  non  assumpsit. 


and  issue.     Upon  trial  of  the    cause* 

229  the  defendant  filed   a    bill  of  *excep- 
tions  to  the  Court's  opinion,  whereby 

it  appeared,  that  Martin,  a  mariner,  en- 
tered on  board  the  ship  Polly  &  Nancy,  on 
a  voyage  from  Alexandria,  in  Virginia, 
to  Rotterdam,  and  from  Rotterdam  to  St. 
Ubes,  and  from  St.  CJbes,  back  again  to 
Alexandria.  That  the  vessel  went  to  Rot- 
terdam, where  she  discharged  her  carg^o, 
took  in  ballast,  and  went  to  St.  Ubes, 
where  she  took  on  board  a  cargo  of  salt, 
fruit  and  wine,  for  Alexandria;  but«  on 
her  passage,  was  captured  by  a  French 
privateer,  re-captured  by  an  Knglish  ship 
of  war,  and  carried  into  Cape  Nicholas 
Mole,  where,  after  laying  three  months, 
she  was  cleared,  on  paying  salvage,  and 
afterwards  arrived  at  Alexandria.  That 
the  plaintiff  left  the  ship  on  her  being  cap- 
tured by  the  French  privateer.  That  the 
defendants  prayed  the  opinion  of  the  Court 
whether  the  evidence  was  sufficient  to 
charge  the  defendants  with  the  plain tifiF's 
wages  from  Rotterdam  to  the  time  of  the 
capture  by  the  French  privateer;  and,  that 
the  Court  gave  it  as  their  opinion,  that  the 
evidence  was  sufficient  to  charge  the  de- 
fendants with  the  wages  aforesaid.  Verdict 
and  judgment  for  the  plaintiff,  and  the 
defendants  appealed  to  the  District  Court, 
where  the  judgment  was  affirmed;  and 
thereupon  the  defendants  appealed  to  this 
Court. 

Wickham,  for  the  appellants. 

The  vessel  was  captured  before  the  voyage 
was  ended,  and  the  plaintiffs  left  her  ^vith- 
out  the  assent  of  the  owners,  or  having- 
been  forced  to  do  so  by  the  captors.  Of 
course,  he  was  not  entitled  to  his  wag-es ; 
for,  they  are  never  allowed,  unless  the 
voyage  is  finished,  or  prevented  by  the  act 
of  the  owners  themselves,  or  the  govern- 
ment. 4  Bac.  Abr.  617,  Gwil.  ed.  Thus, 
in  the  case  of  the  vessel  being  seissed  for 
debt,  or  forfeited  by  som^  violation  of  the 
law,  it  is  the  act  of  the  owner  that  inter- 
rupts the  voyage;  and,  in  the  case  of  an 
impressment,  in  T.  R.  [Wiggins  v.  Ing-le- 
ton,  2  Ld.  Raym.  1211,]  it  is  the  act  of  the 
government.  But,  where  there  is  no  act 
of  the  owner  or    interference   of    the 

230  ^government,  the  mariner  must  serve 
out  the  voyage,  or  he  loses  his  wag-es. 

Again,  the  Court  erred  in  instructing*  the 
jury,  that  the  plaintiff  could  recover  wages 
to  the  time  of  the  capture ;  for,  they  could 
not,  consistently  with  the  decision  of  this 
Court,  instruct  the  jury  upon  the  evidence ; 
but  ought  to  have  left  the  cause  to  their 
determination,  without  any  opinion  from 
the  Court.  Keele,  Ac.  v.  Herbert,  1  Wash. 
138. 

Cur.  adv.  vult. 

PER  CUR.  **The  Court  is  of  opinion, 
that  the  evidence  of  John  M'Knight,  g'iven 
in  his  deposition,  being  the  only  evidence 
in  this  cause,  was  not  sufficient  to  charge 
the  appellants  with  the  wages  of  the  appel- 
lee, from  the  port  of  Rotterdam  to  the  time 
of  the  capture  of  the  vessel,  in  the  said 
deposition  mentioned  or,  with  any  part  of 
the  said  wages;  and  that  the  judgments 
of  the  District  Court,  and  of  the  Court  of 
Hustings,  are  erroneous.  Therefore,  it  is 
considered,  that  they  be  reversed,    &c.'* 
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Williams,  Executor  of  Young,  v.  Sfrickler. 

[Saturday.  Aprtl  17.  1802.] 
Appellate  Practice— Erroneous  Record  Certified— Cer- 
tiorari lor  True  Record.* -If  tlie  rifirht  Judarmenl  be 
rendered  in  tbe  County  Court,  and  upon  an  appeal 
to  the  District  Court,  the  Clerk  sends  up  an  erro- 
neous record,  on  which  the  judgment  is  affirmed: 
this  Court  will,  upon  a  view  of  the  record  of  the 
County  Court,  reverse  that  of  the  District  Court, 
and  direct  them  to  issue  a  writ  of  certiorari  for 
the  true  record,  so  that  the  right  Judarment  may 
be  given. 

In  this  case,  suit  was  brought  agfainst 
Williams,  as  executor  of  Toung,  upon  a 
promise  made  by  the  said  Young  in  his 
life-time,  and  a  verdict  being  rendered  for 
the  plaintiff,  in  the  County  Court,  judg- 
ment was  entered  for  him  against  the  de- 
fendant, de  bonis  testa toris,  (as  appeared 
by  a  copy  of  the  judgment,  obtained  by  the 
appellee's  counsel,  from  the  County  Court, 
since  the  cause  was  brought  into  the  Court 
of  Appeals;)  but  the  Clerk,  in  mak- 
231  ing  out  the  record  sent  up  to  the  *Dis- 
trict  Court,  stated  the  judgment  to 
have  been  rendered  against  the  defendant, 
de  bonis  propriis.  The  District  Court,  with- 
out correcting  the  mistake,  affirmed  the 
judgment,  upon  the  erroneous  record;  and, 
from  the  judgment  of  affirmance,  Williams 
appealed  to  this  Court. 

Call,  for  the  appellant. 

The  judgment  of  the  District  Court  is 
clearly  erroneous,  as  the  suit  was  against 
the  defendant,  as  executor,  and  the  judg- 
ment of  the  District  Court  subjects  him  de 
bonis  propriis. 

Wickham,  contra. 

Admitted  the  judgment  of  the  District 
Court  to  be  erroneous;  but,  prayed  some 
process,  either  to  the  District  or  County 
Court,  to  correct  the  mistake. 

Cnr.  adv.  vult. 

PER  CUR.  The  Court  is  of  opinion, 
that  the  judgment  of  the  District  Court  is 
erroneous,  in  affirming  that  of  the  County 
Court,  against  the  appellant,  as  executor  of 
the  said  Edwin  Voung,  without  directing  the 
damages  and  costs  to  be  levied  of  the  goods 
and  chattels  of  the  said  Kdwin  Young,  in 
the  hands  of  the  appellant,  to  be  adminis- 
tered, if  so  much  thereof  he  had ;  but,  if 
not,  then  of  his  own  goods  and  chattels, 
according  to  law;  therefore,  it  is  consid- 
ered, that  the  said  judgment  of  the  District 
Court  be  reversed  and  annulled :  And,  on 
tbe  motion  of  the  appellee,  who  suggested 
that  the  transcript  of  the  record  of  the  pro- 
ceedings in  the  County  Court,  transmitted 
to  the  District  Court,  in  this  cause,  is  not 
correct;  and  it  appearing,  by  a  separate 
copy  of  the  judgment  in  the  County  Court, 
certified  by  the  Clerk  thereof,  that  there  is 
a  material  variance  between  that,  and  the 
judgment  aforesaid,  the  cause  is  remitted 
to  the  District  Court,  for  that  Court  to  ob- 
tain by  certiorari,  or  otherwise,  a  true  and 
correct  transcript  of  the  judgment  of  the 
said  County  Court,  and  for  further  proceed- 
ings to  be  had  therein. 

232  *Thornton  v.  Corbin. 

[Wednesday,  May  ISth,  1802.] 
(Ante,  221.) 
PractlCfr-DisoiUMl  of  Salt— Re-docketlnff.t— If  a  suit 

*Tbe  principal  case  incited  in  Humphreys  v. West.  S 
Rand.  sei.    See  monog'raphic  note  on  "Appeals.** 
"^^et  foot-note  to  Thornton  v.  Corbin,  8  Call  £31.  The 


be  dismissed,  by  surprise  of  the  appellant,  it  may 
be  re>docketed  at  a  subsequent  term. 

The  appellant  having  this  day  produced 
further  affidavits,  proving  the  surprise;  the 
order,  discharging  the  rule  for  shewing 
cause,  why  the  suit  should  not  be  re-dock- 
eted, was  set  aside ;  and  the  cause  put  upon 
the  docket  again,  in  the  place  in  which  it 
formerly  stood. 
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Tutt  V.  Lewis's  Executors. 

[Saturday,  October  16,  1802.] 
Contractor  for  State- Individual  Liability. $— A  man, 
contractlncr  on  bebalf  of  the  State,  is  not  liable  In 
his  individual  capacity. 

In  assumpsit  brought  by  Brooke  and 
Tutt  against  Lewis's  executors,  the  jurj" 
found  a  special  verdict,  which  stated  that 
in  the  year  1777,  the  defendant's  testator 
contracted  with  the  plaintiffs,  as  public 
contractors  for  the  building  of  a  magazine, 
as  stated  in  the  account  annexed  to  the  ver- 
dict, which  begins  thus:  '*Dr.  Colonel 
Fielding  Lewis,  deceased,  (on  account  of 
the  Commonwealth  of  Virginia,)  to  Rich- 
ard Brooke  and  James  Tutt."  Then  fol- 
lows the  items,  which  are  charged  in  specie, 
and  are  for  work,  and  materials  advanced  : 
But,  sums  more  than  equal  to  the  amount 
of  the  account,  are  credited,  as  paid  in 
paper  money ;  and,  at  the  foot  of  the  ac- 
count, these  words  are  added:  **By  our 
agreement  with  Colonel  Lewis,  he  was  to 
find  us  plank,  nails,  shingles,  locks,  hinges, 
paint,  and  glass,  which  he  failed  to  do. 
We  were  obliged  to  furnish  the  articles, 
charged  in  paper  currency  as  above,  in 
order  to  carry  on  the  work,  the  10,000 
shingles  Colonel  Lewis  purchased,  and 
charged  us  with  in  our  private  account." 
That  the  plaintiffs  completed  the  work,  and 

made  the  advances,  as  stated  in  the 
234      said  account.     The  verdict  *then  finds 

for  the  plaintiffs,  7971.  14s.  9%,  if  the 
Court  shall  be  of  opinion  that  Lewis  was 
liable  to  pay  the  account,  and  that  the  pay- 
ments in  paper  money  are  not  a  discharge 
in  full,  but  otherwise,  for  the  defendants. 
The  County  Court  gave  judgment  for  the 
defendants,  which  the  District  Court  af- 
firmed ;  and  the  plaintiffs  appealed  to  this 
Court. 

The  Court  affirmed  the  judgment,  upon 
the  principle  settled  in  the  case  of  Syme  v. 
Butler,  executor  of  Aylett,  1  Call  105,  that  a 
man,  contracting  on  behalf  of  the  State, 
was  not  liable  in  his  individual  capacity. 


M'Guire  v.  Gadsby. 

[Wednesday,  Novemb<»r  8d.  180S.] 

PromlMory  Notes— Several  Snail  Notes  Qlven  for  Large 
One— Effect.!— If  several  small  promissory  notes  be 
ffiven  for  a  large  one,  they  are  no  satisfaction, 

principal  case  is  cited  with  approval  in  Casanova 
V.  KreuRch,  21  W.  Va.  729  :  Beasley  v.  Owen,  3  Hen.  ft 
M.  449 ;  Emory  v.  Ersklne,  7  Lelffh  209. 

tThe  principal  case  is  cited  in  foot-note  to  Syme  v. 
Butler.  1  Call  106. 

(Notes— Execution  of  New  Notes  for  OM  One— Effect. 
—Upon  the  question,  as  to  the  effect  where  a  new 
note  is  executed  for  a  former  one,  the  principal  case 
Is  cited  in  the  followinsr:  Tremper  v.  Hemphill.  8 
Leififh  6S7:  foot-note  to  Blair  v.  Wilson,  28  Gratt.  165; 
Miller  V.  Miller,  8  W.  Va.  551;  Feamster  v.  Wi throw, 
12  W.  Va.  652;  Bantz  v.  Basnett,  12  W.  Va.  819, 823. 830, 
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unless  paid :  and.  therefore,  suit  may  l>e  brouflrlit 
on  the  larsre  one.  _  ^ 

Action  of  Debt— Accord  and  Satlslactlon— Cannot  Be 
Proved  under  Qenenil  iMue.— [In  action  of  debt,  on 
Hlmple  contract,  accord  and  satisfaction,  cannot 
be  ffiven  in  evidence,  on  the  plea  of  nil  debet:  It 
must  be  pleaded.] 

M'Guire  brought  debt  against  Gadsby, 
in  the  Corpoiation  Court  [of  Alexandria,] 
upon  a  note  for  $550;  plea,  nil  debet,  and 
issue.  Upon  the  trial  of  the  cause,  the  de- 
fendant filed  a  bill  of  exceptions,  stating, 
that  it  appeared  in  evidence  that  eleven 
notes  of  hand  not  sealed,  of  fifty  dollars 
each,  were  given  by  the  defendant  to  the 
plaintiff  after  the  note  on  which  the  suit 
was  brought  became  due ;  that  it  was  ad- 
mitted tbone  notes  were  not  given  in  con- 
sequence of  any  new  debt  contracted  by  the 
defendant  with  the  plaintiff;  and  that  a 
witness,  who  was  present  at  the  making  of 
the  notes,  gave  it  as  his  opinion  to  the 
jury,  that  they  were  given  by  the  defend- 
ant, and  received  by  the  plaintiff,  in  pay- 
ment of  the  said  note,  on  which  the  suit  is 
brought.  That  the  witness  further  proved, 
that  four  of  the  said  smaller  notes  were  at 
first  given  by  the  defendant,  and  the  others 
afterwards:  that  he  understood,  and  so 
declared  to  the  jury,  that  the  plaintiff,  in 
consideration  thereof,  agreed  to  give  up  to 
the  defendant  the  said  note  for  $550. 
235  *That  it  also  appeared  in  evidence 
that  three  of  the  said  small  notes  had 
been  paid  by  the  defendant:  and  that  the 
plaintiff  produced  the  other  eight  at  the 
trial  of  the  cause,  and  tendered  them  to 
the  defendant.  That  the  plaintiff  prayed 
the  opinion  of  the  Court,  whether  the  said 
small  notes  were  a  payment  of  the  note  on 
which  the  suit  was  brought ;  and  that  the 
Court  gave  it  as  their  opinion,  and  so  in- 
structed the  jury,  that  they  were  no  pay- 
ment, or  discharge  of  the  said  note  for  $550, 
on  which  the  plaintiff  had  brought  his  suit. 
Verdict  and  judgment  for  the  plaintiff;  and 
the  defendant  appealed  to  the  District 
Court:  Where  the  judgment  was  reversed; 
and  from  the  judgment  of  reversal,  M'Guire 
appealed  to  this  Court. 

Botts,  for  the  appellant. 

The  small  notes  were  no  discharge,  for 
it  was  no  payment;  nor  was  it  a  higher  se- 
curity. 1  Bac.  Abr.  43,  [Gwil.  ed;]  [Roades 
V.  Barnes,]  1  Burr.  9.  It  could,  therefore, 
at  most,  only  operate  as  an  accord  and  sat- 
isfaction ;  but  then  it  must  have  been 
pleaded,  and  could  not  have  been  given  in 
evidence.  Esp.  N.  P.  147.  So  that,  either 
way,  the  evidence  was  inadmissible;  and, 
therefore,  the  direction  given  by  the  Hus- 
tings Court  was  correct,  and  their  judgment 
ought  to  be  affirmed. 

Cee,  contra. 

There  was  an  express  agreement,  that  the 
small  notes  should  be  taken  in  satisfaction 
of  that  upon  which  the  suit  is  brought.  It 
is,  therefore,  immaterial  whether  they  be 
considered  as  a  higher  security  or  not :  For, 
the  creditor  agreed  to  accept  them  as  a  dis- 
charge, and  he  ought  to  be  bound  by  his 
agreement. 

Cur.  adv.  vult. 

M2.  863;  Bank  v.  Good,  21  W.  Va.  465:  Moore  ▼.  John- 
son, 84  W.  Va.  679.  12  S.  E.  Rep.  921 :  Williamson  v. 
Cline,  40  W.  Va.  205,  20  S.  E.  Rep.  921.  See  mono- 
frraphic  note  on  "Bills,  Notes  and  Checks"  appended 
to  Archer  v.  Ward,  9  Gratt.  622. 


ROANE,  Judge,  at  the  request  of  the 
President,  delivered  the  resolution  of  the 
Court  as  follows : 

This  was  an  action  of  debt,  brought  by 
M'Guire  against  Gadsby,  in  the  Hustings 
Court  of  Alexandria,  for  550  dollars,  upon 
a  promissory  note,  dated  the  29th  July, 
1797,  payable  in  90  days,  negotiable  at  the 
Bank   of    Alexandria,  and    protested 

236  *at  the  request  of   the   President  and 
Directors  of  that  Bank,   October  31st, 

(four  days  after  the  day  of  payment  had 
expired).  Upon  the  plea  of  owe  nothing, 
the  parties  were  at  issue,  and  on  the  trial 
the  defendant  gave  in  evidence,  ''That, 
after  the  passing  of  this  note,  eleven  notes 
of  fifty  dollars  each,  not  sealed,  were  given 
by  the  defendant  to  the  plaintiff;  which,  it 
was  admitted,  were  not  given  for  any  new 
debt,  and  a  witness  present  when  they  were 
given,  gave  his  opinion  to  the  jury,  that 
these  notes  were  given  and  received  in  pay- 
ment of  the  note  in  stiit.  That  four  of  them 
only  were  given  at  first,  and  the  others  af- 
terwfirds ;  when  he,  the  witness,  understood 
that  the  plaintiff  agreed,  in  consideration 
of  these,  to  give  up  the  other.  It  is  further 
stated,  in  the  bill  of  exceptions,  that  three 
of  the  small  notes  were  paid,  and  the  plain- 
tiff, at  the  trial,  produced  the  other  eight, 
and  tendered  them  to  the  defendant. '  *  Upon 
this  evidence,  the  defendant's  connsel 
moved  the  Court  to  instruct  the  jury,  that 
the  small  notes  were  a  payment  or  dis- 
charge of  the  other:  but  the  Court  gave  a 
contrary  direction,  that  they  were  no  such 
payment,  or  discharge:  A  verdict  passed 
for  the  plaintiff,  for  the  debt,  with  dam- 
ages and  costs;  for  which  judgment  is  en- 
tered, with  a  rule,  at  the  foot,  that  the  debt 
may  be  discharged  by  400  dollars  (dis- 
counting the  150  dollars  paid  upon  three  of 
the  small  notes).  The  defendant,  having 
stated  his  exceptions,  appealed  to  the  Dis- 
trict Court;  where  the  judgment  was  re- 
versed, and  a  new  trial  directed,  in  which 
the  defendant  is  to  be  at  liberty  to  give  in 
evidence  the  notes  rejected.  P*rom  this  re- 
versal, the  appeal  is  to  this  Court ;  and  the 
question  is,  whether  the  instruction  of  the 
Hustings  Court  to  the  jury,  was  a  mis-di- 
rection? The  eight  small  notes  not  satis- 
fied, are  in  the  record,  and  are  all  of  the 
same  date  and  tenor,  viz.  November  6,  1797, 
(six  days  after  the  protest,)  except  that  they 
are  payable  at  different  periods  from  19  to 
60   days;  the   last   of  which    expired 

237  January  5th,  1798,  three  months  *be- 
fore  the  suit  was  brought,  which  was 

commenced  in  April,  upon  the  old  note. 
They  are  on  the  same  terms  with  the  note 
in  suit,  so  as  to  be  negotiable  at  the  Bank, 
but  are  not  protested  as  the  other  was.  It 
is  said  that  the  plaintiff  ought  to  have  re- 
turned the  small  notes  before  he  brought 
the  suit :  And,  if  they  had  been  drafts  of 
the  defendant  upon  a  third  person,  not  ac- 
cepted, he  ought  to  have  done  so,  notice  in 
that  case  to  the  defendant  being  material ; 
but  this  was  not  necessary  in  the  present 
case,  since  thedefendantwns  equally  liable 
upon  both,  and  it  was  indifferent  to  him 
which.  The  declaration  gave  him  notice 
that  he  was  sued  on  the  old  note,  and,  there- 
fore, was  not  liable  upon  the  small  ones; 
which,    however,    were    properly    tendered 
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him  on  the  triaL  The  question  is,  whether 
the  small  notes  were  a  payment,  or  dis- 
charge, of  the  former,  which  was  held  by 
the  plaintiff,  and  not  given  upon  receipt 
of  the  other?  In  point  of  justice,  there 
seems  no  di£5culty ;  the  plaintiff  ia,  in  pur- 
suit of  a  just  demand,  which  he  has  recov- 
ered ;  and  the  present  attempt  is  to  subject 
him  to  costs  and  delay,  for  that  he  ought 
to  commence  a  new  suit,  or  suits,  upon  the 
small  notes,  in  which  the  same  principles, 
without  a  single  essential  change  in  the 
situation  of  plaintiff  or  defendant,  are  to 
govern  the  decision.  This  attempt,  there- 
fore, ought  to  be  supported,  by  strict  law, 
before  it  should  receive  the  sanction  of  this 
Court,  and  how  is  the  law? 

First.  View  it  as  an  accord  between  the 
parties :  It  was  truly  said,  by  the  counsel, 
that  an  accord  cannot  be  given  in  evidence, 
but  must  be  pleaded;  and  he  might  have 
added,  that  it  must  be  pleaded  with  satis- 
faction too;  that  is,  that  the  thing  substi- 
tuted has  been  performed.  In  both  points, 
therefore,  the  defendant  has  failed.  He  did 
not  plead  it,  nor  were  the  smaller  notes 
paid.  Next,  view  it  in  the  light  of  a 
merger:  Do  the  smaller  notes  extinguish  the 
former?  On  his  subject  we  take  the  law  to 
be  settled,  that,  in  order  to  make  one 
238  ^instrument  an  extinguishment  of 
another,  the  latter  must  be  of  a  higher 
dignity  than  the  former,  or  must  put  the 
plaintiff  in  a  better  condition :  Neither  of 
which  is  the  case  of  these  notes,  all  precisely 
of  the  same  tenor,  and  not  sealed ;  nor  do 
the  latter  place  the  plaintiff  in  a  better  con- 
dition than  the  former:  They  benefit  the 
defendant,  indeed,  by  giving  him  a  further 
day  of  payment;  which  he  did  not  avail 
himself  of,  and  cannot  now  turn  that  favor 
to  the  prejudice  of  the  plaintiff,  who  did 
not  sue  till  three  months  after  the  most  re- 
mote payment  was  to  have  been  made. 

Mr.  Lfce  admitted  the  rule  in  general,  but 
insisted  that  where  there  was  an  agreement 
to  accept  the  latter  notes  in  satisfaction  of 
the  former,  they  shall  have  that  operation ; 
and  this  agreement  was  proved  by  the  wit- 
ness, as  stated  in    the  exception.     Whether 
the  jury  would   have   found  the  fact  of  the 
agreement,    upon   the   opinion    and   under- 
standing   of    the    witness,    opposed  by  the 
circumstance  of  M'Guire's  having  retained 
the  original  note,  and   its  not  having  been 
called    for   by  Gadsby,   is   uncertain;  but, 
admitting  the  agreement  proved,  Mr.  Lee's 
cases  do  not  apply.     In  Clark  v.  Mundal,  1 
Salk.  124,    the   agreement  to  take  a  bill  of 
exchange   for    the  debt,    which  is  to  be  an 
extinguishment  of   it,  is  made   at  the  time 
•of  the    original   contract,    the   sale   of  the 
goods ;  but,  in  that  case,  a  bill  endorsed  at, 
or  on  a  subsequent   day,    was   no   satisfac- 
tion, without  payment.     And  to  such.  Holt 
does  not  apply  the   exception    of  a    special 
agreement.     The   1    Eap.    N.    P.  49,    takes 
notice  of  this,  and  says  a  statute  has  altered 
the  rule  as  to  inland   bills,  which  declares 
them,  when  accepted,  a  satisfaction,  if  the 
person    accepting   does    not    take    his   due 
course  to  get  them   accepted  and  paid ;  but 
if  he  does  use  due   diligence,    he    does    not 
sustain  the  loss.     A  goldsmith's   note,  re- 
ceived for  money,  and  not  paid,  is  no  satis- 
faction, without  an  express  agreement  that 


238-239 

it    shall    be    received    as    cash.      Ward    v. 

Evans,  2  Salk.  442;  [2  Ld«  Raym. 
239      928].     All    the    cases    respect    *bills, 

orders,  and  notes,  wherein  third  per- 
sons are  concerned :  They  do  not,  therefore, 
shake  the  authority  in  [Roades  v.  Barnes,] 
1  Burr.  9,  and  [Cumber  v.  Wane,]  1  Stra. 
426,  that  a  promissory  note  shall  not  be  ex- 
tinguished by  a  subsequent  promissory  note 
given  by  and  to  the  same  person ;  which  is 
the  case  before  the  Court.  We  think,  there- 
fore, that  the  direction  of  the  Hustings 
Court  was  right,  that  the  judgment  of  the 
District  Court  ought  to  be  reversed,  and  that 
of  the  Hustings  Court  affirmed. 


Herbert  and  Wife  v.  Wise  and 
Others. 

[Wednesday.  October  27tta.  1802.] 

Deed— Extrinsic    Evidence.*— How  far  evidence,  de 

hors  the  deed,  may  be  received. 
Construction     of  Written   Instruments— Province   of 

Court. t— [When  a  qaestion  arises,  what  passes  by 
a  written  instrument,  it  is  proper  for  the  Court  to 
decide  it.] 

In  ejectment,  brought  by  Herbert  and 
wife  against  Wise  and  others,  for  a  tract  of 
land  in  Fairfax  county ;  upon  the  trial  of 
the  cause,  the  defendants  filed  a  bill  of  ex- 
ceptions, stating,  that  the  plaintiffs,  in 
order  to  prove  their  title,  gave  in  evidence 
a  patent  to  George  Brent,  dated  in  1677,  for 
1143  acres  of  land  on  Hunting  Creek;  the 
will  ot  George  Brent,  in  1694,  by  which  he 
devised  that  land  to  his  son  George  Brent, 
jun.  who,  by  his  will,  in  1700,  devised  400 
acres  thereof,  to  be  first  laid  off,  to  his 
brother  Henry ;  other  400  acres  to  his  brother 
Robert ;  and  to  his  brother  Nicholas  Brent, 
the  residue  of  the  said  land,  being  the  plan- 
tation whereon  Robert  Williams  was  tenant, 
and  containing  343  acres ;  the  will  of  Nicho- 
las Brent,  by  which,  in  1711,  he  devised  the 
last  named  land,  called  by  him  400  acres, 
to  be  sold  for  payment  of  his  debts;  and, 
lastly,  a  deed  from  Robert  Brent,  executor 
of  Nicholas,  to  John  Ball;  wherein,  after 
reciting  the  will  of  Nicholas  Brent,  he,  in 
pursuance  thereof,  conveys  to  Ball  a  certain 
parcel  or  tract  of  land  on  Hunting  Creek, 
being    343    acres,    and    described     to      be 

Boundaries— Natural  Landmarks  Control  —In  de- 
scriptions of  lands  or  questlv)Ds  of  boundaries,  the 
rule  is  that  natural  landmarks,  marked  lines  and 
reputed  boundaries  will  control  mere  courses  and 
distances  or  mistaken  descriptions  in  surveys 
and  conveyances.  In  support  of  this  proposition, 
the  principal  case  is  cited  and  approved  In  Dogran  v. 
Seekright,  4  Hen.  &M.  135;  Pasley  v.  Enerllsh,  5 Oratt. 
151:  Norfolk  Trust  Co.  v.  Poster,  78  Va.  417:  Adams 
V.  Alklre,  20  W.  Va.  486.  See  Baker  v.  Seekrlgrht,  1 
Hen.  &  M.  177;  Coles  v.  Woodlngr,  2  P.  &  H.  189,  and 
noie\  Smith  V.  Davis,  4  Gratt.  50.  and  not€\  Preston 
V.  Bowman,  6  Wheat.  580;  Newsom  v.  Pry  or,  7 
Wheat.  7,  2MQi  foot-note  X.O  Shaw  v.  Clements.  1  Call 
429. 

*Land— Mistakes— Correction—  Parol  Evidence. — Th e 

principal  case  is  cited  in  Hunter  v.  Hume,  88  Va.  20, 
13  S.  E.  Rep.  %)5,  as  authority  for  the  proposition 
that,  such  mistakes  as  leaving:  out  lines,  putting 
north  for  south,  and  east  for  west,  are  to  be  cor- 
rected by  parol  evidence  of  the  true  intent  of  the 
parties. 

The  principal  case  is  cited  in  this  connection  in 
Elliott  V.  Horton,  28  Gratt.  772. 

See  Baker  v.  Seekrifirht.  1  Hen.  &  M.  177,  and  fooi- 
note  to  Pasley  v.  Enfrlish,  5  Gratt  141. 

tConstructlon  of  Written  Instruments— Province  of 
Court.— The  principal  case  is  cited  in  Burke  v.  Lee, 
76  Va.  388.  for  the  proposition  tbat,  all  questions 
touching  the  operation,  construction  and  effect  of 
wills  and  other  instruments  of  writing,  are  for  the 
determination  of  the  court,  and  not  for  the  Jury. 

See  foot-note  to  Johnson  v.  Jennings,  10  Gratt  1. 
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240  part  of  1143  acres  patented  *to  Georg-e 
Brent    the   elder,    given    by    him    to 

George  Brent,  jun.,  devised  by  the  latter 
to  his  three  brothers,  in  the  terms  of  the 
devises  to  them,  and  bounded  as  follows, 
setting  forth  the  boundaries.  That,  the  de- 
fendants moved  the  Court  to  instruct  the 
jury  that  no  more  land  was  conveyed  to  the 
said  John  Ball,  than  the  quantity  contained 
within  the  metes  and  bounds  expressed  in 
the  said  deed  to  him  from  Robert  Brent, 
executor  of  Nicholas  Brent:  and  that  the 
Court  instructed  the  jury  accordingly.  Ver- 
dict and  judgment  for  the  defendants ;  and, 
thereupon,  the  plaintiffs  appealed  to  this 
Court. 

F.  T.  Brooke,  for  the  appellants. 

Although  it  be  generally  true,  that  the 
Court  is  to  decide  what  estate  is  conveyed 
by  the  deed ;  yet,  it  is  frequently  necessary 
to  resort  to  something-  extraneous,  in  order 
to  decide  what  quantity  of  land  is  conveyed. 
This  was  absolutely  necessary  in  the  pres- 
ent case;  because,  there  was  an  express 
reference,  in  the  deed  itself,  to  the  other 
patents  and  conveyances;  which,  therefore, 
were  clearly  admissible.  It  is  not  like  the 
case  of  Gatewood  v.  Burrus,  (ante,  194,)  at 
the  last  term ;  because,  there  was  no  such 
reference  in  that  case. 

Wickham,  contra. 

The  Court  were  to  decide  on  the  deed  it- 
self ;  and  they  might  instruct  the  jury  upon 
the  effect  of  it.  There  is  nothing  to  shew, 
that  this  precluded  the  other  testimony,  and 
the  presumption  is,  that  he  had  none  to 
ofiFer,  as  it  is  not  stated  in  the  bill  of  ex- 
ceptions ;  but,  if  the  party  had  other  testi- 
mony, it  was  inadmissible,  as  the  deed 
itself  was  the  only  rule :  for,  there  is  no 
difference  between  this  case  and  that  of 
Gatewood  v.  Burrus.  The  Court  only  de- 
clared its  opinion  on  the  deed,  and  there  is 
nothing  to  shew  that  the  metes  and  bounds 
differ  from  the  patent,  although  the  evi- 
dence is  stated :  in  which  respect,  the  case 
is  less  liable  to  exception,  than  that  of 
Gatewood  v.  Burrus;  for,  there,  the  parol 
evidence  was  not  stated. 

241  ^Randolph,  in  reply. 

The  reference  to  the  other  deeds  and 
patents,  introduced  the  right  to  the  ex- 
traneous evidence.  The  jury  may  explain 
the  quantity  which  is  included  within  the 
boundaries  described  in  the  deed,  and  evi- 
dence may  be  g'iven,  in  order  to  enable 
them  to  do  so.  It  is  said,  that  there  is 
nothing  to  shew  that  we  had  other  evidence ; 
and,  therefore,  that  we  had  no  ground  of 
exceptions.  But,  we  could  not  have  offered 
it  after  the  Court's  opinion  had  been  so  de- 
cidedly given.  Gatewood  v.  Burrup,  was  a 
different  question,  altogether. 

PENDLfETON,  President,  delivered  the 
resolution  of  the  Court,  as  follows : 

This  was  an  ejectment,  in  the  District 
Court  of  Dumfries,  for  1320  acres  of  land, 
in  Fairfax  count3'.  Upon  the  trial,  the 
plaintiffs,  in  order  to  prove  their  title,  gave 
in  evidence  a  patent  to  George  Brent,  dated 
in  1677,  for  1143  acres  of  land  on  Hunting 
Creek;  the  will  of  George  Brent,  in  1694, 
by  which  he  devised  that  land  to  his  son, 
George  Brent,  jun.  who,  by  his  will  in  1700, 
devised  400  acres  of  that  tract,  to  be  first 
laid  off,    to  his   brother   Henry;  other   400 


acres    to    his    brother  Robert;  and,    to  his 
brother  Nicholas  Brent,  the  plantation,  the 
residue  of  the  said   land,    whereon    Robert 
Williams  was  tenant,  being  343  acres :  The 
will  of  Nicholas  Brent,  in  1711,    by    which 
he  devrses   this    land,    called,    by  him,  400 
acires,    to    be    sold  for    the   payment  of  his 
debts:  And   a  deed,  in    1715,    from    Robert 
Brent,  executor  of  Nicholas,  to  John  Ball; 
wherein,  after  reciting  the  will  of  Nicholas, 
he,  in  pursuance  thereof,  conveys  to  Ball  a 
certain  parcel  or  tract  of  land,  on  Hnnting- 
Creek,  being  343  acres,    part   of   a  tract  of 
1143   acres,    patented  to   Georg'e   Brent  the 
elder,  given  b5'  him  to  George  Brent,  jun., 
whose   devises,    to   his   three  brothers,  are 
literally  copied ;  the   said    343  acres   being^ 
bounded  as  foUoweth,   and   the  bounds  are 
inserted.     Here   the   counsel   for    the 
242      ^defendant  interposed,  and  moved  for 
the  direction  of  the  Court  to  the  jury, 
^'that  no  more  land  passed  to  John  Ball  un- 
der the  patent, wills  and  deed,  than  was  com> 
prehended  in  the  metes   and   bounds    men- 
tioned in  the  deed :"     Which  direction  being 
given  accordingly,  a  verdict  passed  for  the 
defendant.     The   plaintiff  filed   exceptions 
to  the  Court's   opinion,    and   appeals;  and 
the  question  now  is,    whether  that  opinion 
was  a  misdirection?    To  pursue  the   proper 
descriptions  of  our  land  boundaries,  would 
render   men's   titles    very   precarious,    not 
only  from  the  variations   of   the    compass, 
but  that  old  surveys  were  often  inaccurate; 
and  mistakes  often   made,  in  copying  their 
descriptions  into   the  patents;  leaving    out 
lines,  and  putting  north  for  south,  and  east 
for  west;  and  in  copying  those  descriptions 
into  subsequent  conveyances:  Whereas,  the 
marked  trees  upon  the   land  remain  invari- 
able, according  to   which    neighbours   hold 
their  distinct  lands.     On    this   ground,  our 
juries  have    uniformly*,    and   wisely,  never 
suffered  such  lines,  when   proved,  to  be  de- 
parted from,  because  they  do   not  agree  ex- 
actly   with    descriptions    in     conveyances. 
However,    when    a    question    arises,    what 
passes  by  a  written  instrument,  it  is  proper 
for    the    Court    to   decided    that   question; 
and  we  proceed  to   consider,    whether    the 
opinion    given    by   the  District  Court  upon 
this   deed,    was  legal  and  proper?    And  we 
think  not ;  for,  that  by   the   will  of  George 
Brent,  jun.    his   brother  Nicholas   was  en- 
titled to  all  the  Hunting  Creek  tract,  besides 
the  800  devised  to  Henry  and  Robert,  what- 
ever was  the  quantity,  the  words,  residue  of 
the  tract,  controlling  the  supposition  of  the 
quantity ;  that  the  will  of  Nicholas  author- 
ised the  sale  of  his  whole   right,    and    that 
the  deed  to   Ball   was    intended    to  be,  and 
was    a   conveyance   of  the  whole;  being  of 
the  parcel  or  tract  supposed  to  be  343  acres ; 
from  the  recital  of  the  patent  and  wills,  and 
the  same  terms  used   essentially,  as   are  in 
the    devise  by  George  Brent  to  his  brother 
Nicholas.       We    are,    therefore,     of    opin- 
ion, that    it     was   a   misdirection  in 
243      *the   Court,    and   that   the    plaintiffs 
ought    to    have     been    permitted    to 
proceed,  and  shew,  if  they  could,  that  they 
had  the  same  title  as  Ball  had.     The  judg- 
ment is,  therefore,  to  be  reversed  with  costs, 
and  a  new  trial  ordered,  on  which  the  plain- 
tiffs are  to  be  permitted  to  shew,  if  they  can, 
that  they  have  the  same  title  that  Ball  had. 
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Robinson  etal.  Ex'rsv.  Gaines, 
AdmV. 

[Thnrsday,  November  11th.  1802.] 

Tender— Sufficiency  of  Piea.*— As  upon  a  plea  of  ten- 
der, the  mouey  must  by  law.  accompany  the  plea, 
the  defendant  in  a  subsequent  suit  may  plead  the 
tender  of  the  money  into  Court,  in  the  first  action, 
and  prove  the  payment  to  the  Clerk:  which,  if 
found  in  his  favor.  Judcrment  will  be  entered  for 
him. 

Gaines,  as  administrator  of  Minor, 
broug^ht  debt  in  the  County  Court,  against 
Robinson  and  others,  executors  of  Michael 
Kobinson,  upon  a  bond,  given  by  the  said 
Michael,  dated  the  2d  day  of  February,  1768, 
and  payable  on  or  before  the  1st  of  June, 
afterwards.  The  defendants  took  oyer  of 
the  bond,  and  filed  the  following  plea: 
**And  the  said  defendants  say,  that  hereto- 
fore, viz :  the  5th  day  of  July,  in  the  year 
one  thousand  seven  hundred  and  sixty- 
ei^ht,  in  the  life-time  of  the  said  Joseph 
Minor,  and  of  the  said  Michael  Robinson, 
their  testator:  the  said  Joseph  Minor 
impleaded  the  said  Michael  Robinson  in  the 
Court  of  Spotsylvania,  upon  the  bill  obliga- 
tory, and  for  the  same  sum  of  money,  men- 
tioned in  the  now  plaintiff's  declaration,  in 
which  suit  such  proceedings  were  had,  that 
at  a  Court  held  for  the  said  county  in  Au- 
gust, 1770,  the  said  Michael  plead  a  tender 
of  the  said  debt,  and  did  then  and  there 
tender  into  Court,  and  pay  into  the  hands 
of  the  Clerk  of  the  said  Court,  the  princi- 
pal and  interest  due  thereon,  amounting  to 
the  sum   of  ,  which  has  been  always, 

and  now  is,  as  the^e  defendants  suppose, 
ready  to  be  paid  to  the  said  Joseph  Minor, 
or  to  the  said   plaintiffs,   when  demanded ; 

and  this  they  are  ready  to  verify; 
244     *wherefore,     they     pray     judgment, 

whether  the  plaintiff,  his  action 
aforesaid,  ought  to  have,  or  maintain,  &c." 
General  replication,  and  issue.  Upon  the 
trial  of  the  cause,  the  plaintiff  filed  a  bill 
of  exceptions  to  the  Court's  opinion,  stat- 
ing, that  he  moved  the  Court  *'to  instruct 
the  jury,  that  unless  they  found  that  the 
costs,  as  well  as  the  principal  and  interest 
which  had  accrued  previous  to  the  bringing 
the  money  into  Court,  had  been  brought  in, 
they  should  find  for  the  plaintiff;  and  also 
to  disregard  the  parol  testimony,  intro- 
duced to  prove  the  payment  of  the  money 
into  Court,  inasmuch  as  it  was  not  the  best 
evidence  that  the  nature  of  the  case  would 
have  admitted  of.  This  being  a  fact  which 
should  have  been  proven  by  record,  and  that 
there  is  no  record  but  that  filed  in  this 
cause,  produced ;  but  that  the  Court  refused 
to  instruct  the  jury  to  this  effect:"  Verdict 

^Tender— 5af lideiicy  of  PlM.>-See  Shank  v.  Groff.  46 
W.  Va.  543,  32  S.  E.  Rep.  248:  Gilkeson  v.  Smith.  15 
W.  Va.  44:  Shepherd  v.  Wysoufir.  3  W.  Va.  46:  Down- 
man  V.  Downman,  1  Wash.  26:  Shnmaker  v.  Nichols, 
6  Gratt  963. 

Appellate    Practice— Judgment    Twice    Reversed.— 

Where  the  jndflrment  of  a  distr  ct  court  reversing 
that  of  a  connty  court,  is  not  in  its  nature  final,  but 
remands  the  cause  for  further  proceedingrs,  and  the 
sabaeqnent  judirment  of  the  county  court  is  also 
reversed  by  the  district  court:  the  court  of  appeals, 
if  the  orliriual  judgment  of  the  county  court  be 
correct,  will  reverse  all  the  subsequent  Jndfirments, 
and  affirm  that.  Lyons  v.  Gresrory,  3  Hen.  &  M.  237. 
244.  citincr  the  principal  case;  Bifirsrers  v.  Alderson, 
1  Hen.  &  M.  54:  Fisher  v.  Duncan,  1  Hen.  &  M.  574. 
In  this  connection,  the  principal  case  is  cited  with 
approval  in  Horrel  v.  M' Alexander,  3  Rand.  102: 
Jones  V.  Ralne.  4  Rand.  890.  See  foot-noU  to  Knox  v. 
Garland.  3  Call  242,  and  monographic  note  on 
Appeals." 


and  judgment  for  the  defendants:  and  the 
plaintiff  appealed  to  the  District  Court; 
where  the  judgment  of  the  County  Court 
was  reversed;  the  pleading  subsequent  to 
the  declaration  set  aside ;  and  the  parties 
ordered  to  plead  anew.  In  consequence  of 
which,  the  defendants  plead  payment;  and 
the  plaintiff  took  issue.  Upon  the  trial  of 
the  last  issue,  the  defendants  filed  a  bill  of 
exceptions,  stating,  that  they  ** offered  parol 
testimony  and  depositions  to  prove  that  the 
defendants'  testator  had,  previous  to  the  5th 
of  July,  1768,  tendered,  to  the  plaintiff's  in- 
testate, the  amount  of  the  principal  and 
interest,  then  due,  on  the  bond  in  the  dec- 
laration mentioned;  and  a  copy  of  the 
record  in  the  former  cause  (which  is  set 
forth  in  haec  verba,  and  states  that,  at  Au- 
gust Court,  1768,  oyer,  and  time  to  plead, 
were  allowed  the  defendant:  that,  in  Au- 
gust, 1769,  further  oyer  and  time  to  plead 
were  allowed ;"  and  then  the  record  proceeds 
thus:  **At  August  Court,  1770,  the  defend- 
ant plead  a  tender  of  the  plaintiff's  debt; 
and  time,  till  the  next  Court,  was  allowed 
the  plaintiff  to  consider  thereof."  After 
which,  it  states,  that  in  June,  1771, 
245  the  plaintiff  replied  generally,  *and 
that  time  was  allowed  the  defendant. 
That,  in  July,  1773,  issue  was  joined  on 
the  replication.  That,  in  September,  1773, 
the  cause  was  referred ;  but,  the  order  of 
reference  was  set  aside  at  the  same  term ; 
and,  in  August,  1782,  the  suit  abated  by 
the  death  of  the  plaintiff.  There  are  two 
memoranda,  at  the  foot  of  the  record,  made 
by  the  Clerk ;  the  first  is  in  these  words : 
N.  B.  None  of  the  pleas  mentioned  in  these 
proceedings  are  filed  in  writing,  nor  is 
the  sum  of  money  tendered,  mentioned  on 
the  records.  The  second  is  as  follows :  The 
writ,  in  this  cause,  is  dated  the  fifth  day  of 
July,  1768).  **To  prove  that,  on  that  day, 
a  suit  was  commenced  by  the  plaintiffs' 
intestate  against  the  defendants'  testator, 
on  the  bond  aforesaid,  in  which  suit  the 
plea  of  tender  was  pleaded,  and  issue  taken 
thereon;  and,  by  parol  testimony,  that 
upon  the  filing  of  said  plea,  the  amount 
of  the  principal  and  interest,  due  when  the 
said  tender  was  made,  was  paid  into  Court, 
and  received  by  the  Clerk,  and  that  the 
whole  amount  had  been  lost  by  the  in- 
solvency of  the  said  Clerk.  But,  the  said 
testimony  being  objected  to  by  the  plain- 
tiff, the  Court  was  of  opinion  that  the  said 
parol  testimony  was  improper."  Verdict 
and  judgment  for  the  plaintiff;  and  the  de- 
fendants appealed  to  this  Court. 

Randolph,  for  the  appellant. 

The  evidence  of  the  tender  was  admissi- 
ble ;  and,  therefore,  the  District  Court  erred 
in  excluding  it. 

Williams,  contra. 

This  was  not  a  motion  to  bring  the  money 
into  Court,  but  an  attempt  to  give  evidence 
of  whar.  passed,  upon  a  former  occasion  of 
that  kind.  But,  if  it  had  been  such  a  mo- 
tion, there  ought  to  have  been  a  rule  for 
that  purpose ;  and  principal,  interest,  and 
costs,  ought  to  have  been  tendered.  The 
defendant  ought  to  have  pleaded  the  tender, 
because  the  plaintiff  would  have  had  aright 
to  take  issue  upon  it.  He  could  not  take 
out  the  money  under  the  former  ap- 
246    plication.    *It  was  not  a  tender  under 
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Virginia  Reports,  Annotatbd. 
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the  act  of  Assembly ;  for,  that  expressly 
requires  the  principal,  interest,  and  costs. 
Barrett  &  Co.  v.  Tazewell,  1  Call  215.  Pa- 
rol evidence  was  not  admissible  to  add  to, 
or  explain  a  record ;  but,  if  otherwise,  the 
nature  of  it  ought  to  have  been  shewn. 

Randolph,  in  reply. 

The  act  of  Assembly  says,  that  the  pen- 
alty shall  be  discharged  by  payment  of  the 
principal  and  interest;  and,  therefore,  the 
costs  are  not  necessary  to  be  tendered.  In 
general,  a  tender  is  matter  in  pais,  and  so 
pleaded:  But,  this  was  the  case  of  money 
offered  into  Court;  and,  therefore,  might 
be  used,  in  evidence,  as  matter  of  record, 
without  the  plea.  No  rule  of  Court  was 
necessary.  The  money  was  paid  into  the 
hands  of  the  public  function&ry ;  and,  as 
the  plaintiff  did  not  receive  it,  he  ought  to 
bear  the  loss.  The  parol  evidence  ought  to 
have  been  received,  as  it  was  the  best 
the  nature  of  the  case  was  susceptible  of. 

Cur.  adv.  vult. 

PENDLETON,  President,  delivered  the 
opinion  of  the  Court,  as  follows: 

The  question  depends  on  the  first  judg- 
ment of  the  District  Court,  in  October, 
17%,  reversing  that  of  the  County  Court ; 
since,  if  that  reversed  was  right,  there  is 
no  objection  to  the  subsequent  proceedings 
in  the  District  Court.  .In  the  County  Court, 
the  defendant  pleaded  a  former  suit,  which 
had  been  commenced  by  Minor,  the  testator 
of  the  plaintiff,  against  the  testator  of  the 
defendants  in  the  same  County  Court ;  in 
which  suit,  at  a  Court  held  for  the  said 
county,  in  August,  1770,  Robinson  pleaded 
a  tender  of  the  debt,  now  sued  for ;  and  did, 
then  and  there,  tender  into  Court,  and  pay 
into  the  hands  of  the  Clerk,  the  principal 
and  interest  due  thereon ;  which  the  defend- 
ants suppose  has  been  always,  and 
247  now  is  ready,  to  be  paid  *to  Minor,  or 
the  plaintiffs;  and,  upon  this  plea, 
the  parties  were  at  issue.  On  the  trial  of 
the  cause,  the  defendants  produced  the  rec- 
ord of  the  former  suit,  and  offered  parol 
testimony  to  prove  that  the  money  was 
actually  paid  to  the  Clerk,  at  the  time 
of  filing  the  plea ;  when  the  r.ounsel  for 
the  plaintiff  moved  the  Court  to  instruct  the 
jury:  1.  That,  unless  they  found  that  the 
costs,  as  well  as  the  principal  and  interest, 
had  t^een  brought  into  Court,  they  should 
find  for  the  plaintiff.  2.  To  disregard  the 
parol  testimony,  introduced  to  prove  the 
payment  of  the  money  into  Court,  this  be- 
ing a  fact  which  should  be  proven  by  record. 
The  Court  refused  so  to  instruct  the  jury, 
who  found  a  verdict  for  the  defendants,  for 
whom  a  judgment  was  entered;  and  the 
question  is,  whether  the  Court  ought  to 
have  given  the  instruction  required?  As 
to  the  first  point,  the  costs,  Mr.  Randolph 
was  right,  upon  the  act  of  Assembly,  that 
the  costs  were  not  required  to  be  paid  into 
Court ;  but,  this  is  not  a  case  within  that 
act  of  Assembly,  but  a  plea  of  a  prior 
tender,  accompanied  by  the  money  ten- 
dered ;  and,  therefore,  we  are  only  to  con- 
sider of  the  propriety  of  admitting  the 
parol  testimony.  By  the  law,  a  plea  of 
tender  is  not  to  be  received,  without  the 
money  tendered,  which  must  have  been  filed 
and  paid  into  Court,  where  all  the  pleadings, 
at  that  day,  were   carried  on.     It  is,    there- 


fore, to  be  presumed,  prima  facie,  that  the 
money  accompanied  the  plea ;  especially,  as 
the  plaintiff  did  not  demur  to,  but  joined 
issue  on  the  plea;  and  the  Clerk  having 
omitted  to  enter  the  payment,  parol  proof 
ought  to  be  admitted,  in  aid  of  that  pre- 
sumption, since  it  does  not  tend  to  contra- 
dict the  record,  but  to  supply  a  defect, 
which  the  Clerk,  either  through  mistake  or 
design,  omitted  to  enter;  circumstances 
which,  in  this  case,  render  the  parol  testi- 
mony admissible.  Therefore,  the  judg- 
ment of  the  District  Court,  in  October,  17%, 
and  all  subsequent  proceedings  in  the  said 
Court,  are  to  be  reversed,    with   costs;  and 

this  Court,  proceeding  to  give  such 
248      judgment,  as  the  said  District  *Court 

ought  to  have  given  in  October,  1796, 
the  judgment  of  the  County  Court  is 
affirmed,  with  costs. 


Henderson  and  Others  v.  Foote's 

Ex'rs. 

[Friday,  October  29,  1802.] 
Assumpsit— Limitations— To  WhstTloM  Relatcs.«-To 

what  period  the  plea  of  non  assumpsit,  within  five 
years,  relates:  whether  to  the  time  of  the  suit,  or 
to  that  of  pleadinfiT  the  plea. 

Same  — Loose  Conversation  of  Executor  —  Effect.'*-— 
Loose  conversations  of  an  executor  are  not  soffl- 
cient  to  raise  an  assumpsit. 

Same  —  Same  —  Samet-^ase  at  Bar.  — The  Coart 
thought  it  unnecessary,  in  this  case,  to  decide 
whether  a  declaration,  founded  on  an  assumpsit 
by  the  testator,  could  be  supi>orted  by  evidence  of 
an  assumpsit  by  the  executor;  because,  the  con- 
versation of  the  executor  was  too  loose,  to  raise 
an  assumpsit. 

Glassford  and  Henderson  brought  as- 
sumpsit against  Fitzhugh  and  wife,  ex'rs 
of  Foote,  and  declared.  1.  For  goods, 
wares  and  merchandizes  sold  and  delivered 
to  Foote.  2.  On  a  quantum  valebat  for  the 
same.  3.  For  money  paid  and  advanced  for 
Foote.  4.  For  money  had  and  received. 
Plea,  non  assumpsit,  and  non  assumpsit 
within  five  years ;  issue.  Upon  the  trial  of 
the  cause,  the  defendant  filed  a  demurrer  to 
the  evidence,  which  states:  That  the  plain- 
tiff, in  order  to  maintain  the  1st,  and  2d 
count,  gave  in  evidence,  that  Fitzbugh  had 
understood  there  was  a  considerable  debt, 
of  between  two  and  three  hundred  pounds, 
due  from  Foote  to  the  plaintiffs;  and,  that 
at  the  time  when  Foote  made  his  will,  there 
was  some  conversation  about  the  quantum 
of  legacies  to  be  given  his  daughters;  and 
Mrs.  Foote  observed  there  was  very  little 
due,  except  a  British  debt,  but  the  witness 
did  not  understand  that  Fitzhugh  was  pres- 
ent, at  the  making  of  the  will.     That  Fitz- 

*Pleadinff— Statute   of  Umltations— To  What   Tine 

Applies.— Upon  the  question  as  to  what  period  the 
plea  of  the  statute  of  limitations  relates,  the  time 
of  the  suit  or  that  of  pleadingr  the  plea,  the  principal 
case  is  cited  in  Rice  v.  White,  4  Lieiflrh  481 :  Austin  v. 
Jones,  Gilmer  854.  See  also.  Smith  v.  Walker,  t 
Wash.  185. 

tSame—AisumpsIt— Loose  Expressions  of  Executor- 
Effect.— Loose  expressions  of  an  executor  are  not 
sufficient  to  raise  an  assumpsit  For  this  proposi- 
tion the  principal  case  Is  cited  in  Lewis  v.  Bacon.  S 
Hen.  &  M.  105.  See  also,  Quarles  ▼.  Littlepa^re,  2  Hen. 
&  M.  401 ;  Fisher  v.  Duncan.  I  Hen.  &  M.  563. 

tSame-  Repleader— When  Will  Not  Be  Awarded.-In 
Bonsack  v.  Roanoke  County.  75  Va.  592,  it  is  said: 
"It  was  held  by  this  court  at  an  early  day,  that 
althoufirh  the  issue  may  be  Immaterial,  a  repleader 
will  not  be  awarded  if  it  appear  from  the  record 
that  if  the  plea  had  been  properly  pleaded  the  deci- 
sion of  the  issue  must  have  been  the  same.  Hender- 
$on  V.  FooU,  8  Call  248.*'  See  also,  citing  the  principal 
case.  Gray  ▼.  Kemp,  88  Va.  208, 16  S.  £.  Rep. 
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hngh  said,  the  reason  why  he  had  not  given 
up  some  of  the  slaves,  was,  that  he  held 
them  nntil  it  was  determined,  whether  the 
said  debt  was  to  be  paid ;  that  he  believed 
it  to  be  just;  that  he  had  found  the  account 
in  the  house;  and  was  willing-  to  pay  his 
own  part  of  it,  but  the  legatees,  who  were 
sanguine  that  the  plaintiffs  could  not  ob- 
tain judgment,  were  determined  to  take 
every  advantage;  and,  that  Foote  died 
about  the  year  1778.  The  jury  found  a  ver- 
dict, subject  to  the  opinion  of  the 
Court    upon    the    demurrer;  and    the 

249  *Court  gave  judgment  for  the  plain- 
tiffs. Whereupon  the  defendants  ap- 
pealed to  the  District  Court,  where  the 
judgment  was  reversed;  and,  from  the 
judgment  of  reversal,  the  plaintiffs  appealed 
to  this  Court. 

Botts,  for  the  appellant. 

The  issue  was  immaterial.  For,  the  plea 
is  non  assumpsit  generally,  and  not  that 
the  defendant  did  not  assume  at  any  time 
within  five  years,  next  before  the  institu- 
tion of  the  suit ;  so,  that  the  plea  relates  to 
the  time  of  pleading.  But,  although  the 
defendant  might  not  have  assumed  within 
five  years  before  the  time  of  pleading,  yet 
he  might  have  assumed  within  five  years, 
next  before  the  commencement  of  the  suit. 
Of  course,  it  was  immaterial,  whether  he 
had  assumed  within  five  years  next  before 
the  time  of  pleading,  or  not ;  for,  it  did 
not  embrace  the  essential  question  in  the 
cause.  Smith  v.  Walker,  1  Wash.  135. 
It  follows,  therefore,  that  a  repleader  ought 
to  have  been  awarded ;  and,  that  the  judg- 
ment is  erroneous,  in  having  omitted  to 
order  it. 

But,  upon  the  merits  also,  the  judgment 
is  erroneous.  It  is  a  rule,  that  the  slightest 
assumpsit  will  be  sufficient  to  take  a  case 
out  of  the  operation  of  the  statute  of  limi- 
tations: And,  as  the  executrix  might  have 
assumed  herself,  her  husband  might  do  it 
for  her.  In  fact  he  did;  at  least  a  jury 
might  have  inferred  it  from  his  conversa- 
tions: And  then  the  demurrer  to  evidence 
admits  it;  because,  a  demurrer  to  evidence 
admits  every  fact,  which  the  jury  might 
have  inferred.  Besides,  slighter  evidence 
will  be  sufficient  to  revive  a  promise,  after 
the  five  years,  than  is  necessary  to  prove 
the  original  promise.  Thus,  if  an  executor 
publishes  in  the  newspapers,  for  creditors 
to  make  known  their  debts,  and  receive 
payment,  it  will  be  construed  into  an  as- 
sumpsit, which  will  revive  the  prom- 
ise. 

250  ^Randolph,  contra. 

The  general  plea  will  refer  to  the 
commencement  of  the  suit ;  and,  therefore, 
the  true  question  is  covered  by  it.  The  plain- 
tiff has  not  any  proved  express  assumpsit. 
The  husband  did  not  mean  to  bind  himself, 
or  the  estate,  in  the  casual  conversation 
stated  in  the  record.  He  merely  said,  that 
he  had  understood  there  was  a  balance  due. 
But,  this  was  a  loose  declaration,  uttered 
several  years  after  the  testator's  death,  and 
not  made  to  the  creditor  himself.  There- 
fore, it  was  not  obligatory.  Taliaferro  v. 
Robb  et  al.,  2  Call  258.  The  evidence, 
however,  was  irrelevant;  for,  the  promise 
is  laid  in  the  declaration,  to  have  been  made 
by  the  testator,  and  this  is  attempted  to  be 


supported,  by  evidence  of  a  promise  by  the 
husband  of  the  executrix.  So,  that  the  al- 
legata and  probata  do  not  agree  together. 

Botts,  in  reply. 

The  case  of  Smith  v.  Walker  is  express, 
that  the  general  plea  will  not  do;  and, 
therefore,  the  issue  is  immaterial.  It  is  no 
objection  that  the  promise  is  laid  to  have 
been  made  by  the  testator ;  for,  the  evi- 
dence was,  nevertheless,  admissible;  and 
bound  the  estate.     1  Morg.  Bss.  340. 

Cur.  adv.  vult. 

PENDIrBTON,  President,  delivered  the 
resolution  of  the  Court  as  follows : 

In  June,  1796,  the  appellants,  as  surviving 
partners  of  Glassford  &  Co.,  commenced 
an  action  on  the  case  against  John  Fitz- 
hugh  and  Margaret  his  wife,  a»  executors 
of  Richard  Foote,  in  the  County  Court  of 
Prince  William.  The  declaration  contains 
four  counts:  1.  An  indebitatus  assumpsit 
for  goods  sold  and  delivered  to  the  testator 
by  John  Riddle,  factor  for  the  plaintiff.  2. 
A  quantum  valebat  for  the  same.  3.  For 
money  advanced.  4.  For  money  had  and 
received  to  the  use  of  the    plaintiffs. 

251  All   the   promises   being  laid  *to    be 
made  by  the  testator :  the  defendants 

pleaded  non  assumpsit ;  and  non  assumpsit 
within  five  years:  On  which  the  parties 
were  at  issue.  Upon  the  trial  of  the  cause, 
the  plaintiffs,  in  order  to  prove  the  2d  issue, 
gave  in  evidence,  ''that  John  Fitzhugh, 
the  defendant,  frequently  said,  in  the  year 
1792,  and  since,  that  he  understood,  there 
was  a  considerable  debt,  of  between  two 
and  three  hundred  pounds  due  from  Foote's 
estate,  to  the  plaintiffs ;  that  he  had  under- 
stood also,  that  when  Foote  made  his  will, 
on  a  conversation  between  him  and  others 
about  the  quantum  of  legacies  to  be  given 
to  his  daughters,  Mrs.  Foote  his  then  wife, 
observed  there  was  very  little  due,  except  a 
British  debt:  That  Fitzhugh  also  said,  that 
he  held  some  of  the  slaves  of  Foote' s 
estate,  until  it  was  determined,  whether  this 
debt  was  to  be  paid :  That  he  believed  the 
debt  to  be  just,  and  he  found  the  account 
in  the  house,  and  was  willing  to  pay  his 
part  of  it:  That  the  legatees  and  sons  of 
Foote  were  determined  to  take  every  ad- 
vantage, and  were  sanguine  in  their  expec- 
tations that  the  plaintiffs  could  not  recover; 
and  it  is  stated,  that  Richard  Foote  died 
about  the  year  1778."  The  defendants  df»- 
murred  to  this  evidence,  as  insufficient  to 
maintain  the  second  issue,  on  the  part  of 
the  plaintiffs;  the  plaintiffs  joined  in  de- 
murrer; and  the  jury  found  a  provisional 
verdict  for  the  plaintiffs,  for  3691.  17s.  lOd. 
subject  to  the  opinion  of  the  Court,  upon 
the  demurrer.  The  County  Court  gave 
judgment  for  the  plaintiffs,  and  the  defend- 
ants appealed  to  the  District  Court,  where 
the  judgment  was  reversed:  Whereupon, 
the  plaintiffs  appealed  to  this  Court.  It  was 
insisted,  by  the  appellants'  counsel,  that 
the  issue  joined  upon  the  second  plea,  was 
an  immaterial  one,  since  non  assumpsit 
within  five  years  might  apply  to  the  time 
of  the  plea,  which  might  be  true,  and  yet  he 
might  have  assumed  within  five  years  be- 
fore the  commencement  of  the  suit,  the 
true  enquiry  upon  the  issue;  and  the 
opinion    of    the    Court,    in    the   case 

252  *of  Smith   v.    Walker,    1   Wash.    135, 
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was    relied    on.     In    that   case    (a    compli- 
cation   of   errors)  the  Court  did   say,  that 
strictly  the  non  assumpsit  within  five  years 
must    refer    to   the   time  of  the  plea.     The 
inference  drawn  from  it,  is  not  mentioned, 
nor  is  it  further  taken  notice  of;  however, 
the  conclusion  now  drawn,  we  think  would 
be  right,  if  there  was  nothing  in  the  record 
to    shew,    that,     if    it   had    been   properly 
pleaded,  the  decision  of  the  issue  must  have 
been    the   same :  But,   it  being  stated,  that 
Foote  died  in  1778,    eighteen   years    before 
the  suit   was    brought,    it    was   impossible 
that  he  could  have  promised  within  the  last 
five  years,  of  those  eighteen,  unless  he  had 
come  from  the  grave  to  make  such  promise. 
On  this  head,  therefore,  the  issue  was  ma- 
terially determined.     It  was  objected  by  the 
appellees'  counsel,  that  the  promise  of  Fitz- 
hugh,    if   binding,    ought  to  have  been  de- 
clared on,  and  could  not   have   been    given 
in  evidence:    To    repel    which,  the    appel- 
lants' counsel  relied  on  1  Morgan's  E^ssays, 
340,    as    proving   that,  upon  a    declaration 
laying  a  promise   made   to   a  testator,    the 
plaintiff   may    give   in  evidence  a  promise 
made  to  the  executor  within  time.     Without 
considering   this,    which  is  contradicted  in 
other  books,  or   whether   there  may  not  be 
a  difference  in  such  a  case  between  a  promise 
made    to    and    one    made   by   an  executor, 
which  the  Court   think   unnecessary   to  de- 
cide, we  are  of  opinion    that,    in  this  case, 
the  loose  conversation  of  Fitzhugh,  even  if 
be  had  been   the   executor  instead  of  being 
only  the  husband  of   the   executrix,    would 
not  have  operated  either  as  a  new  promise, 
or  as  an  acknowledgment,  so  as   to    revive 
the  debt.     It  is  plain,    from  the  whole  evi- 
dence, that  he  did  not  intend  it  should  have 
any  such  force;  since,    at   the  time  he  said 
he  believed  the  debt  to  be  just,  and  that  he 
was    willing    to  pay   his  part,  he  declared 
that  the  others  concerned  were  determined 
to  dispute  it,  and,  that  he  held  slaves  in  his 
hands  until  it  was  determined,  whether  the 

debt  was  to  be  paid. 
253         *We  are,  therefore,  of  opinion,  that 

the  District  Court  did  not  err  in  their 
judgment,  so  far  as  it  went:  yet  we  are 
obliged  to  reverse  it,  because  it  was  incom- 
plete in  not  entering  such  a  one  as  the 
County  Court  ought  to"  have  given.  It  is, 
therefore,  reversed  with  costs,  and  a  per- 
fect judgment,  such  as  there  should  have 
been,  is  to  be  entered ;  that  is  to  say,  that 
the  judgment  of  the  County  Court  is  erro- 
neous and  reversed  with  costs,  and  judg- 
ment entered  for  the  defendants. 


Jones'  Ex'rs  v.  Watson. 

[Thursday,  October  14, 1802.] 

Appellate  Practice  -Commissioner's  Report— Excep- 
tions—Waiver,*— After  two  references  before 
Commissioners  appointed  by  the  County  Court,  to 
settle  an  administration  account,  and  one  refer- 
ence to  a  Commission  t:r  of  the  Hig-h  Court  of  Chan- 
cery, no  exception,  for  the  want  of  credits,  will 
be  allowed  here,  which  was  not  made  at  one  of 
those  examinations. 

William  Watson  brought  a  bill  in  Chan- 
cery against  Richard  Jones  and  Littleberry 
Royal,  executors  of  Richard  Jones  deceased, 
stating,  that    William    Watson,    the    plain- 

*See  monofirrapbic  note  on  "Executors  and  Admin- 
istrators" appended  to  Rosser  v.  Depriest.  5Gratt.  6. 


tiff's  father,  devised  a   tract  of  land  to  the 
plaintiff,  who  was  an  infant.     That  Rich- 
ard Jones,  Kdward  Jones,  and  Daniel  Jones, 
were  appointed   executors  of  the  will;  that 
Bdward  is  dead,  and  no  account  of  his  ad- 
ministration has  been   rendered.     That  the 
profits    of    the     lands     were    considerable. 
That  Richard  Jones  was  the  acting  execu- 
tor, and  that  he  also  acted   as  guardian  to 
the  plaintiff,  but  has   not  rendered  any  ac- 
count of  his  transactions   in  either  charac- 
ter.    That   the    plaintiff    has  only  received 
641.  from  the  estate.     That  since  the  death 
of  the  said  Richard  Jones,  Commission  era, 
appointed  by   Amelia  Court,   in  1786,  have 
found  a  balance  due  from  the  said  Watson's 
estate  to  the  said  Richard  Jones  of  1021.  Os. 
Id.     That   the   plaintiff    had    four    sisters, 
who  had  lands  and   slaves  devised  them  by 
their  father,  and,  therefore,    if  the  balance 
was  due,    they   ought   to   contribute    their 
proportions,    which  would    leave  the   plain- 
tiff  only    chargeable    with   a  fourth, 

254  *that    is    to   say,  251.  10s.  0%.     That 
the  said  balance,  however,  is  not  due. 

That  it  would  not  have  been  suffered  to 
have  lain  so  long  if  it  had  been  due.  That 
since  the  death  of  the  said  Richard  Jones, 
the  defendants  have  sued  the  plaintiff  for 
421.  18s.  %%,  in  Amelia  Court,  on  account  of 
the  said  balance;  the  last  debit  of  which  is 
in  the  year  1770.  That  the  suit  was  referred 
to  Commissioners,  who,  as  the  plaintiff  did 
not  attend  on  the  second  day,  awarded  the 
said  421.  18s.  %%,  against  him.  That  a 
month  was  allowed  the  plaintiff'  to  shew 
discounts ;  but  on  the  day  appointed  by  the 
plaintiff,  one  of  the  Commissioners  was 
necessarily  called  off.  That,  before  the  suc- 
ceeding Court,  the  plaintiff  called  on  the 
defendant  with  his  witness,  and  the  certifi- 
cate of  one  Wootten,  which  the  defendants 
agreed  should  be  evidence,  but  alleg:ed, 
that  the  month  was  out,  and  that  he  would 
proceed  to  get  the  money.  That  thereupon, 
the  plaintiff  obtained  a  supersedeas  to  the 
judgment;  which  was  affirmed,  in  the  ab- 
sence of  the  plaintiff's  attorney.  The  bill, 
therefore,  prays  for  an  injunction,  an  ac- 
count of  Watson's  estate,  and  for  general 
relief. 

The  answer  states,  that  the  testator  in 
1774  desired  the  defendant  to  state  his  ad- 
ministration account  for  him;  that  he  un- 
dertook it,  but  was  prevented  by  his  own 
business,  until  after  the  testator's  death  in 
1778.  That  after  the  war  was  ended,  the 
defendant  applied  to  the  plaintiff  and 
Thomas  Williams,  who  had  married  one  of 
the  plaintiff's  sisters,  and  requested  them 
to  consent  to  have  Commissioners  ap- 
pointed to  settle  the  accounts ;  which  they 
agreed  to;  and,  thereupon  Amelia  Court 
made  an  order  for  that  purpose.  That  in 
January  or  February,  1786,  the  Commis- 
sioners, in  presence  of  the  parties,  ex- 
amined the  accounts,  but  in  consequence  of 
an  objection  raised  by  the  plaintiff,  they 
did  not  finish.  However,  with  the  consent 
of  the  plaintifff  they  appointed  the  6th  of 
March  following,  when,  the  plaintiff  not 
appearing,  they  reported  1021.  8s.  Id.  due 
his  testator  from   Watson's  estate,   on 

255  account  of  monies  furnished  *Mun ford 
and    the    plaintiff.     That    the    plain- 
tiff's proportion  thereof  was  421.  18s.    82^. 
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That  upon  application  for  payment,  the 
plaintiff  started  an  objection,  that  Edward 
Jones'  administration  account  had  not  been 
settled;  whereupon  the  defendant  brought 
suit,  which  was  referred  to  Commissioners, 
who  reported  the  same  balance;  and  the 
defendant  said  he  was  contented  therewith. 
But,  he  growing  dissatisfied  some  time  af- 
terwards, the  defendants  agreed  to  another 
reference,  on  condition  that  there  should 
be  no  appeal ;  that  the  next  referees  made 
the  same  report,  and  that  the  plaintiff  had 
notice  of  the  time  and  place  of  their  meet- 
ing, but  did  not  attend :  In  consequence  of 
which,  when  the  judgment  on  the  award 
was  entered  up  by  Amelia  Court,  the  de- 
fendants agreed  to  allow  the  plaintiff  a 
month  to  shew  his  discounts,  which  be  failed 
to  do.  That  Wootton's  evidence  was  before 
the  last  Commissioners,  and  the  defendant 
believes  the  award  to  be  just. 

Call,  for  the  appellant. 

There  had  been  several  settlemects  by 
Commissioners  and  referees  under  orders 
of  the  Court:  after  which,  according  to 
many  decisions  here,  the  appellee  ought  not 
to  have  been  allowed  to  disturb  the  transac- 
tions, or  unravel  the  accounts.  It  will  be 
no  objection,  that  the  appellant  agreed  to  al- 
low a  month  for  shewing  discounts  against 
the  last  judgment;  for,  that  merely  related 
to  discounts,  and  not  to  a  right  of  over- 
hauling the  account  itself.  The  discounts 
have  been  applied  by  the  Commissioner; 
for,  Dyer's  and  Sweeney's  rents  for  the  or- 
dinary, are  credited  in  the  report;  and  as 
to  those  for  the  lands,  they  are  all  accounted 
for,  as  appears  by  the  account,  except  those 
incurred  during  the  time  that  Kdwanl  Jones 
was  the  acting  executor.  Therefore,  if  the 
Court  of  Chancery  could  interfere,  after 
the  orders  of  reference,  the  just  credits  have 
been  given,  and  a  balance  of  161.  still  left 
in  favor  of  the  appellant;  who  is  entitled 
to  interest  thereon,  according  to  a  former 
decision  of  the  Court  in  Jones  v.  Williams, 
2  Call  102. 

256         *Duval,  contra. 

The  executor  advanced  the  infants 
more  money  than  the  amount  of  the  profits 
of  the  estate,  which  was  wrong.  The 
daughters  are  credited  for  751.  profits  of  the 
estate,  although  the  lands  belonged  to 
the  son.  In  that  respect,  therefore,  the 
referees  first,  and  the  Commissioners  after- 
wards, proceeded  on  an  erroneous  ground. 

Call,  in  reply. 

The  over-payments  to  the  appellee  arose 
from  the  advances  of  the  601.  and  141.  after 
he  came  of  age ;  and,  therefore,  the  ob- 
jection fails.  As  to  the  profits,  they  prob- 
ably proceeded  from  keeping  the  slaves 
together,  and  each  child's  drawing  its  share. 
At  any  rate,  the  appellee  ought  not  to  be 
allowal  to  take  an  exception  upon  that 
ground  now ;  because,  no  objection  was 
made  upon  that  score,  einher  before  the 
referees,  the  Commissioner,  or  the  Court  of 
Chancery,  where  it  might  have  been  an- 
swered ;  but  it  is  not  fair  to  object  to  it  in 
this  Court,  after  omitting  it  in  the  Court 
below,  because,  as  no  objection  was  made 
on  the  former  occasions,  the  appellant  had 
a  right  to  conclude  that  none  would  be  raised 
afterwards ;  and  the  presumption  is,  that  it 


was  satisfactorily  accounted  for,  at  the 
former  investigations. 

Cur.  adv.  vult. 

PENDLETON,  President.  The  subject 
of  this  dispute  was  before  the  Court  in 
October,  1799,  in  the  case  of  Jones  v.  Wil- 
liams, another  residuary  legatee  in  Wat- 
son's will.  The  neglect  of  the  executors, 
in  not  accounting  from  1752  to  1786,  was 
then,  as  now,  complained  of,  for  which 
some  apology  was  then  suggested  and  ap- 
proved by  the  Court,  from  the  supposed 
confidence  which  the  legatees  had  in  their 
uncles,  the  executors,  whose  accounts  the 
children,  probably  as  they  came  of  age,  ex- 
amined, received  their  estates,  and  were 
satisfied :  And    the   rather,  since  Ed- 

257  ward,  the  only  *acting    executor    for 
six  years,  never  rendered  any  dccount, 

nor  does  it  appear  that  they  ever  required 
such  account,  or  were  dissatisfied  about  it. 
Indeed,  it  does  not  seem,  that  either  Wil- 
liams, or  Watson,  ever  called  on  Richard 
to  account,  but,  both  having  contrived  to 
get  more  than  their  share  from  him,  it  be- 
came necessary  for  Richard's  executors  to 
make  up  the  account  of  his  administration 
of  Watson's  estate,  in  order  to  recover  back 
what  had  been  over-paid.  Accordingly, 
in  1785,  by  consent  of  those  executors,  and 
Williams  and  Watson,  an  order  of  the 
County  Court  of  Amelia  was  made,  ap- 
pointing Commissioners  to  state  and  settle 
that  account,  which,  in  March  1786,  was 
returned  and  ordered  to  be  recorded ;  mak- 
ing a  balance,  due  from  Watson's  estate 
to  Jones's,  of  1021.  8s.  Id.  Watson  being 
charged  with  his  proportion  of  that  bal- 
ance, and  his  private  account  stated,  a  bal- 
ance remained  due  from  him  to  Jones's 
estate,  of  421.  18s.  8d. ;  which  it  is  supposed 
he  assumed  to  pay,  but  neglected  it ;  and 
in  May,  1787,  Jones's  executors  brought  a 
suit  at  law  to  recover  it,  which  suit  was 
afterwards  in  March,  1790,  referred  to  ar- 
bitration, and  an  award  returned  in  March, 
1791,  in  favor  of  the  plaintiffs  for  421.  18s. 
8d. ;  but,  on  Watson's  motion,  and  the 
plaintiff's  consent,  it  was  referred  back  to 
the  arbitrators  to  be  re-considered,  and,  in 
May,  1792,  the  arbitrators  reported  that 
Watson  had  failed  to  attend  them ;  and  that 
they  had  re-examined  the  account  and 
vouchers,  and  discovered  no  reason  to 
change  their  former  award:  Upon  which, 
judgment  was  entered  for  the  plaintiffs; 
but,  even  thezr,  he  had  one  month  allowed 
him  to  shew  any  further  just  discounts; 
which  he  never  brought  forth.  In  June,  a 
writ  of  fieri  facias  issued,  which  was  ex- 
ecuted, and  a  forthcoming  bond  taken.  In 
March,  1793,  that  execution  and  bond  were 
quashed,  a  new  execution  issued  in  April, 
which  was  also  executed,  and  a  forthcom- 
ing bond  taken,  on  which  bond,  judgment 
was  entered  in  May,  for  651.  10s.  lid.  with 
costs.  In  June,  Watson  obtained  a  super- 
sedeas to  that  judgment,    which    was 

258  affirmed  in  the  ^District  Court,  finally 
in    September,    1795:  And   in  March, 

1796,  he  obtained  an  injunction,  on  filing 
the  present  bill.  Upon  the  hearing,  the 
Chancellor  referred  it  to  a  Commissioner  to 
examine  and  report  upon  the  accounts; 
who  says  that,  after  being  attended  by  the 
parties,  hearing  their   several   allegations. 
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examining  their  papers,  and  adjourning- 
for  time  to  procure  further  testimony,  he 
had  stated  an  account  between  them,  re- 
ducing the  balance  due,  from  Watson's 
estate  to  Jones's,  to  161.  2s.  9d.  exclusive  of 
interest.  To  this  report  exceptions  are  filed 
by  Watson,  suggesting  that  it  appears  by 
the  depositions,  that  several  tenants  lived 
on  Watson's  land,  whose  rents  are  not  cred- 
ited in  the  account.  The  final  decree  makes 
the  injunction  perpetual  against  the  whole 
judgment  at  law,  and  awards  Jones's  ex- 
ecutors to  pay  the  costs,  from  which  the 
appeal  is  entered.  On  what  ground  the 
Chancellor  disallowed  the  balance  of  161. 
2s.  9d.  and  perpetuated  the  injunction  for 
the  whole,  the  Court  are  not  able  to  dis- 
cover. If  it  was  upon  the  supposition,  that 
rents  to  that  amount  had  been  received  and 
not  accounted  for,  it  is  observable  that 
various  rents  are  credited,  and  it  does  not 
appear  in  proof  that  any  more  were  re- 
ceived by  Richard  Jones  ;  and  considering 
that  Watson  had  so  many  opportunities, 
from  the  year  1785  to  1796,  to  bring  forth 
proofs  of  any  credits  omitted,  befofe  the 
auditors  in  the  country,  the  arbitrators,  and 
the  Chancery  Commissioner,  it  i^  presuma- 
ble he  has  brought  forth  all  he  was  able  to 
discover,  and  very  unreasonable  to  make 
the  executor  chargeable  upon  grounds 
merely  suppositions;  and  to  add  to  this 
severity,  the  executors  are  charged  with 
costs  in  equity;  the  necessity  of  applying 
to  which  Court  was  occasioned  by  Watson's 
own  neglect. 

The  Court,  therefore,  reverse  the  decree 
with  costs,  and  dissolve  the  injunction  as 
to  161.  28.  9d.  with  interest  from  the 
259  first  of  May,  1787,  and  all  *the  costs 
of  common  law,  as  well  in  the  Dis- 
trict as  County  Court,  exclusive  however, 
of  the  damages  awarded  in  the  District 
Court  on  the  affirmance  of  the  judgment, 
and  the  injunction  to  stand  and  be  per- 
petual as  to  the  residue,  and  the  parties  are 
to  bear  their  own  costs  in  the  Court  of 
Chancery.  

Johnson  v.  Brown. 

[Taesday.  October  19. 1802.] 

Bqalty— Maxim.— Where  equity  Is  equal,  the  law 
must  prevail. 

Same- Equitable  Relief— Caveat.*— If  A.  bave  such  an 
equity  as  would,  on  a  caveat  prior  to  tbe  srrant. 
have  entitled  him  to  a  preference,  it  would  be  no 
firround  for  a  bill  to  set  aside  the  patent,  unless  he 
was  prevented  by  fraud,  or  accident,  from  prose- 
cuting a  caveat 

«Bqalty— Equitable  Relief —Caveat.  — Although  a 
party  may  be  let  into  a  court  of  equity,  on  grounds 
which  he  could  not  have  used  on  the  trial  of  a 
caveat,  and  which  in  fact  make  another  case;  (in 
reference  to  that  which  he  miffht  have  availed  him- 
self of  on  such  trial)  or  upon  a  case  suffcrestinir  and 
proving  that  he  was  prevented  by  fraud  or  accident 
from  prosecutinsr  his  caveat:  he  is  not  to  be  sus- 
tained in  the  court  of  equity,  on  such  crrounds  as 
were,  or  misrht  have  been  brought  forward  on  the 
trial  of  the  caveat.  Noland  v.  Cromwell.  4  Manf.  177, 
178,  citlnff  the  principal  case.  In  this  connection  the 
principal  case  is  cited  and  approved  in  McClunsr  v. 
HuGThes,  5  Rand.  462,  485:  Ross  v.  Keewood,  2  Munf. 
148:  Depew  v.  Howard,  1  Munf.  800:  Noland  v.  Crom- 
well, 4  Munf.  174.  180;  French  v.  Loyal  Co..  6  Leisrh 
666.  But  see  the  principal  case  cited  In  Noland  v. 
Cromwell,  4  Munf.  168.  160.  et  «««.,  in  which  Judge 
CoALiTBR  declares  tbe  principal  case  dictum. 

See  Christian  v.  Christians,  6  Munf.  634  ;  Lyne  v. 
Jackson.  1  Rand.  114  :  Whittineton  v.  Christian,  2 
Rand.  858. 

In  Noland  v.  Cromwell,  4  Munf.  171.  Judge  Cabell 
said:  "I  have  examined,  with  ffreat  attention,  all 


Lands— Leffal  Titlct— Entry.— The  entry  is  not  a  leg^al 
title;  but  is  only  the  first  step  towards  acquirios' 
wa«te  lands. 

3ame-5ame— Survey.— The  survey  Is  only  a  proffret*- 
sive  leral  step,  but  it  is  the  srant  only,  which 
passes  the  lesral  title. 

Same— Presumption- Notice  by  Surveyor.— There  are 
periods  after  which  the  Court  will  presume  notice 
by  the  Surveyor,  and  a  dereliction  of  the  entry, 
by  the  party. 

Same—  Evidence—  Survey— Surveyor's  Depoaltloii4— A. 
survey  annexed  to  the  record,  and  not  excepted  to 
in  the  Court  below,  will  be  considered  as  admissi- 
ble evidence  in  this  Court:  The  more  especially, 
if  accompanied  by  the  Surveyor's  deposition. 

Same  —  Entry  —  Vaffueneas  —  Qutere.- Whether  the 
entry  in  this  case  was  too  vasrue? 

Same— Rlirhtsof  Subsequent  Locator.f— If  the  lands 
surveyed  be  not  within  the  description  of  tbe 
entry,  a  subsequent  locator  shall  not  be  post- 
poned, by  the  lands  thus  surveyed  at  a  time 
future  to  his  entry  and  survey,  especially  if  he 
has  obtained  a  errant. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancerj.  The  bill  states, 
that,  on  the  20th  of  November,  1749,  Wil- 
liam Davies,  for  his  father  Robert  Davies, 
entered  with  Thomas  L/ewis,  Surveyor  of 
Augusta  county,  for  JOO  acres  of  land  be- 
tween his  father's  land  and  the  widovr 
Bell's.  That  on  the  29th  of  August,  1753, 
Robert  Davies  sold  the  entry  to  J.  Phiilipa; 
from  whose  son  and  heir,  the  plaintiff  por- 

the  cases  which  are  supposed  to  have  any  bearing 
on  the  point,  and  I  conceive  it  to  have  been  clearly, 
repeatedly,  and  solemnly  settled,  that  the  leirtsla- 
ture  having  established  lesral  tribunals  for  decid- 
ing disputes  prior  to  the  patent,  a  court  of  eQUlty 
cannot  interfere  but  under  circumstances  makinsr 
such  interposition  Just  and  proper.  This  point  pre- 
sented itself,  and  was  expressly  and  solemnly  de- 
cided In  the  cases  of  Johnton  v.  Brovn^  8  Call  SfiO,  and 
Depew  V.  Howard.  1  Munf.  298." 

See  the  principal  case  cited  in  this  connection  in 
Lewis  V.  BilUps,  llieiirh868;  Hardmanv.  Boardman. 

4  Leiffh  888. 

3ame— Same— Actual  Fraud.— After  a  ffrant  issued, 
any  one  claiming  a  prior  equity  aralnst  the  ffran tee. 
can.  In  no  case,  have  relief  In  equity,  unless  apon 
the  ground  of  actual  fraud  in  the  acquisition  of  the 
legal  title;  or.  unless  the  party  was  prevented  from 
prosecuting  a  caveat,  by  fraud,  accident  or  mistake. 
M'Clunr  V.  Hughes,  5  Rand.  458.  On  paffe  480  of 
M'ClanfiTV.  Hughes,  the  court  said:  "The  cases  of 
White  V.  Jones.  (1  Wash.  116)  and  Johnson  v.  Brown, 
assert  the  doctrine,  that  equity  will  not  relieve  l»nt 
upon  the  ground  of  actual  fraud,  against  the  pat- 
entee, unless  the  party  has  been  deprived  of  the 
benefit  of  a  caveat,  by  fraud,  accident  or  mistake. 
The  cases  of  Johnson  z.  Brown:  Depew  v.  Hoirard. 
and  Noland  v.  Cromwell,  whilst  they  declare  ia 
general  terms  that  a  party  cannot  resort  to  a  court 
of  equity,  upon  any  srround  which  would  have 
availed  him  in  a  caveat,  unless  he  was  prevented 
from  prosecuting  a  caveat  by  fraud  or  accident, 
(and  it  might  have  been  said  by  mistake,  for  tbat  is 
a  species  of  accident.)  do  not  advert  directly  and  in 
terms,  to  the  case  of  actual  fraud  in  procurinflr  the 
legal  title." 

And  in  French  v.  Loyal  Co..  6  Leifh  66B.  the  court 
said  that  the  decision  in  M'Clung  v.  Husrhes.  5  Hand. 
453,  that  actual  fraud  practised  by  the  patentee  is  a 
fiTound  for  equity,  though  no  sufficient  excuse  is 
alleged  for  falling  to  file  a  caveat,  does  notovermle 
the  principal  case  and  Noland  v.  Cromwell. 

tlouMls—lweffal  Title— How  Acquired.- The  principal 
case  is  cited  in  French  v.  Loyal  Co..  5  Leirh  67S.  for 
the  proposition  that,  a  warrant,  entry  and  survey.. 
like  contracts  to  sell  and  convey,  give  but  an  eaui ta- 
ble right.  The  warrant  is  the  first  step  toivards 
procuring  a  srant;  but  before  an  entry  with  tbe 
surveyor,  there  is  not  even  an  incipient  riffht  to 
any  particular  parcel  of  land:  the  entry  Is  the  first 
legal  step  towards  the  acquisition  of  title  to  any 
specific  tract.  The  survey  is  the  next  progressive 
legal  step  towards  the  acquisition:  but  it  is  the 
grant  on Iv  which  confers  the  legal  title. 

tSame— Evidence— Survey— Surveyor's  Depodtloii.— 
The  principal  case  is  cited  in  Jones  v.  Carter,  4  Hen. 
&  M.  194. 

SSame-Two  Entries- Rlirbto  of  Second  Locator.— 
The  principal  case  is  cited  in  Jackson  v.  McGavock. 

5  Rand.  527,  for  the  proposition  that,  when  there  are 
two  entries  on  the  same  land,  and  the  first  locator 
proceeds  to  survey.  If  he  does  not  take  all,  the 
second  locator  is  entitled  to  the  residue. 
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chased  it  on  the  23d  of  May,  1789.  And  on 
the  12th  of  October,  1789,  William  Davies 
also  assigned  it  to  the  plaintiff,  for  the 
consideration  of  41.  lOs.  That  the  entry 
being  surveyed,  and  the  plat  returned  into 
the  Land  Office,  a  patent  issued  thereon 
June  9th,  1792.  That  John  Brown,  in 
1753,  entered  with  the  same  Surveyor, 
230  acres  of  land,  comprehending 
260  *190  acres  of  that  above  mentioned ; 
and,  in  1783,  a  patent  for  the  same 
was  obtained  by  bis  heir  or  devisee,  from 
whom  the  bill  prays  a  conveyance.  The 
answer  says,  that  two  surveys  cannot  be 
made  on  one  entry ;  that,  if  the  plaintiff's 
survey  had  pursued  the  entry,  it  must  have 
gone  through  patented  lands:  that  the  en- 
try is  too  vague:  That  the  plaintiff's 
survey  was  forfeited,  and  could  not  regu- 
larly have  been  surveyed,  when  it  was. 

There  are  several  depositions  with  regard 
to  the  plaintiff's  purchase ;  and  the  deposi- 
tion of  Poage  a  Surveyor,  stating  that  he 
had  run  certain  lines ;  and  annexing  a  plat 
comprehend! n fir  the  lands  in  controversy. 

The  Court  of  Chancery  decreed  in  favour 
of  Brown ;  and  thereupon,  Johnson  appealed 
to  this  Court. 

Randolph,  for  the  appellant. 

The  government  could  not  have  defeated 
Johnson's  right;  because,  by  the  act  of 
1748,  all  entries  were  to  stand  good  until 
notice  was  given  by  the  Surveyor,  on  two 
Court  days.  Old  edit,  laws  220,  {  20,  [c. 
19,  {  8,  6  Stat.  Larg.  36].  But  Brown  can- 
not be  in  a  better  situation  than  the  gov- 
ernment itself.  The  vagueness  of  the 
entry  is  not  material.  For,  the  officer  was 
satisfied,  and  all  the  entries  of  that  day 
were  as  vague.  The  survey  agrees  with 
the  entry,  for  a  line  run  from  it  will  touch 
the  widow  Bell's,  as  the  plot  exhibited 
by  the  appellee  shews :  But,  the  plot  itself 
is  not  authentic,  as  it  was  not  made  under 
any  order  of  Court. 

Nicholas,  contra. 

Having  got  the  first  patent,  we  have  the 
legal  right,  and  the  plaintiff  shews  no 
equitable  title  to  overthrow  it,  as  there  is 
no  charge  of  any  fraud  in  obtaining  it, 
which  there  must  be,  in  order  to  affect  the 
legal  title.  White  v.  Jones,  1  Wash.  116. 
We  had  no  notice  of  any  prior  entry, 
and  therefore,  our  conduct  could  not 
261  *be  fraudulent.  But  the  entry  is  too 
vague.  Hunter  v.  Hall,  1  Call,  206; 
and  it  is  not  material  that  it  was  under 
the  old  law. 

The  plot  is  evidence;  for  it  is  proved  by 
the  Surveyor;  and  was  not  excepted  to,  in 
the  Court  of  Chancery.  Therefore,  no  ob- 
jection to  it  should  be  allowed  at  this  time. 
But,  if  the  plot  be  received,  then  it  is 
manifest  that  Johnson  did  not  pursue  the 
entry  in  his  survey;  and,  therefore,  the 
survey  itself  is  void  as  against  us.  But 
the  entry  was  abandoned ;  for  the  lapse  of 
time  was  so  great,  that  a  relinquishment 
ought  to  be  presumed.  Picket  v.  Dowdel,  2 
Wash.  106.  Besides,  the  evidence  proves, 
that  Davies  had  forgot  that  he  ever  made 
the  entry. 

Call,  on  the  same  side.  The  entry  was 
too  vague,  to  operate  against  a  subsequent 
locator,  without  actual  notice :  And  it  will 
not  be  material,  if  no  act  of  Assembly,  at 


that  day,  required  as  much  precision,  as 
the  present  laws  do.  For,  the  act  of  1779, 
[10  Stat.  Larg.  57,]  only  enacted  into  a 
statute,  what  was  a  law  of  equity  before,  as 
far  as  respected  a  subsequent  locator ;  be- 
cause it  was  a  principle  of  general  justice, 
that  a  vague  and  indefinite  entry,  from 
which  no  particular  portion  of  land  cpuld 
be  ascertained,  ought  not  to  prevent,  or  dis- 
appoint, a  future  locator :  Otherwise,  every 
man  who  wished  to  make  an  entry,  must 
have  consulted  every  prior  locator,  before  he 
could  have  proceeded ;  which  would  have 
been  an  intolerable  hardship. 

It  is  under  this  view,  therefore,  that  we 
say  the  entry  is  void;  and  not  that  it  is 
ipso  facto  nullified  against  the  public,  or 
any  other  person.  For,  as  agaist  the 
public,  the  act  of  1748,  (old  edit,  law  220,) 
may  have  full  operation,  and  yet  be  void 
against  a  subsequent  locator,  without 
knowledge  of  the  particular  place  entered 
for. 

262  *This  doctrine  is  attended  with   no 
inconvenience ;  because  it  was  in  the 

power  of  the  first  locator  to  have  been  more 
precise,  or  to  have  surveyed  at  an  earlier 
day :  Whereas,  according  to  the  other  idea, 
an  immense  space  of  country  might  have 
lain  unappropriated  half  a  century,  until 
some  prior  locator  was  satisfied. 

Hence  it  appears,  that  where  there  were 
conflicting  entries,  precision  was  as  neces- 
sary before  the  act  of  1779,   as  afterwards. 

Let  us  examine,  then,  what  has  been 
held  an  insufficient  entry  since  that  act. 

In  Hunter  v.  Hall,  1  Call  206,  an  entry 
of  400  acres  on  the  south  branch,  adjoining 
Lord  Fairfax's  land,  at  the  mouth  of  Mill 
Creek,  was  held  insufficient ;  and  yet  that 
entry  was  fully  as  certain,  as  this. 

Field  V.  Culbreath,  2  Call  547,  was  not 
like  this:  1.  Because  it  was  for  all  the 
vacant  land  between  certain  lines ;  whereas, 
this  is  only  for  300  acres  in  an  immense 
space.  2.  Because  the  survey,  there,  had 
reduced  the  location  to  certainty  before  the 
caveat.  3.  Because  the  survey  was  upon 
the  land  described  in  the  entry,  and  two  of 
the  lines  actually  agreed. 

Upon  the  ground  of  precision,  therefore, 
the  entry,  as  against  Brown,  who  was  an 
innocent  man,  is  clearly  void,  on  account 
of  the  vagueness  of  it. 

But  the  survey  does  not  agree  with  the 
entry: 

For,  the  land  surveyed  does  not  lie  be- 
tween those  of  Robert  Davies  and  the 
widow  Bell ;  but,  it  lies  behind  those  of 
Robert  Davies. 

When  a  man  describes  a  tract  of  land,  as 
lying  between  two  others,  he  means, 

263  that  the  body  of  *it,  at  least,  actually 
lies   between   them.     A   mere  corner, 

or  mathematical  point,  will  not  satisfy 
the  description.  But,  in  the  present  case, 
however,  not  even  a  mathematical  point 
lies  between  them ;  for,  the  land  surveyed 
is  not  comprehended  between  those  de- 
scribed in  the  entry,  but  lies  behind  one, 
and  recedes  from  both.  So  that,  in  the 
language  of  one  of  the  Judges,  [Lyons]  in 
Hunter  v.  Hall,  it  may  be  said,  that  Davies, 
when  he  entered,  never  expected  to  find  the 
land  he  entered  for,  at  the  place  which  has 
been  surveyed. 
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But  the  entry  was  abandoned : 

It  was  made  in  1749,  and  no  survey  of 
the  land  took  place  until  1790,  upwards  of 
forty  years.  Therefore,  according  to  Picket 
V.  Dowdel,  2  Wash.  106,  it  was  utterly  void 
against  a  subsequent  locator.  For,  the 
rules  there  laid  down,  expressly  apply  to 
the  present  case :  Because,  the  warrant  of 
1/ord  Fairfax,  was  like  that  of  the  govern- 
ment, and  he  was  as  much  bound  by  it. 
Of  course,  if  the  new  grant  could  supersede 
the  old  entry  and  survey  there,  much  more 
will  it  supersede  a  mere  entry  here. 

But  our  case  is  stronger;  because  there 
is  actual  evidence  here  of  the  abandonment. 
For,  Perry  says  that  Davies  appeared  to 
have  no  recollection  of  it;  which  is  a  clear 
proof  of  his  having  long  since  relinquished 
it;  and  Mofifet  says,  that  Phillips  offered 
to  give  it  for  nothing,  into  a  bargain  which 
they  were  treating  about:  A  clear  proof, 
that  he  also  had  abandoned  it. 

But,  by  analogy  to  the  three  years  after 
the  patent  before  seating  and  planting,  the 
failure  to  survey,  patent,  and  improve, 
ought  to  be  held  a  dereliction :  Else,  other 
locators  might  have  been  put  to  incon- 
venience, and  the  public  defrauded  of  the 

taxes. 
264  *But,  for  another  reason,  the  de- 
fendant must  succeed :  For,  he  has 
got  the  legal  estate,  without  any  fraud ; 
and  his  equity  is  at  least  equal.  There- 
fore, a  Court  of  Equit}'  will  not  interpose 
between  two  innocent  men,  but  will  let 
the  law  prevail. 

The  survey  is  evidence ;  for,  the  correct- 
ness of  it  has  never  been  impeached  before ; 
and  an  order  for  a  survey  is  never  made 
without  the  request  of  the  parties.  But 
Poage  swears  that  it  is  correct;  and  as  he 
might  have  described  the  situation  in  words 
only,  without  the  assistance  of  lines,  it 
can  never  be  an  objection,  that  he  used 
lines  to  make  himself  better  understood. 
Besides,  this  is  a  mere  plat,  composed  of 
copies  from  his  ofifice ;  and  if  the  copies 
could  be  read,  so  may  the  connected  plat  of 
them  also. 

But,  the  plaintiff  shews  no  title. 

He  does  not  shew  any  assignment  of  the 
entry  from  Robert  Davies  to  Phillips,  or 
from  William  Davies  to  himself.  Neither 
does  he  produce  any  patent,  or  authority 
for  making  the  entry. 

Randolph,  in  reply. 

The  record  is  probably  defective.  At  all 
events  there  is  reason  to  presume  the  as- 
signment and  patent  to  Johnson ;  and  the 
Court  will  institute  an  enquiry  to  ascer- 
tain it.  William  Davies  is  stated  to  have 
assigned  himself,  with  a  knowledge  that 
his  father  had  previously  done  so.  The 
entry  is  as  certain  as  most  of  that  day; 
indeed,  it  would  be  precise  enough  at  this. 
Field  V.  Culbreath,  2  Call  547.  As  to  the 
lapse  of  time,  it  is  no  objection,  as  the  act 
of  1748  preserves  the  entry,  until  the  Sur- 
veyor gives  the  required  notice.  In  this 
respect  it  differs  from  Picket  v.  Dowdel; 
because  there  was  no  such  law,  or  private 
regulation,  for  the  government  of  Lord 
Fairfax's  office.  But,  the  doctrine  in 
Johnston  v.  Buffington,  2  Wash.  116,  is 
in  our  favor.  There  was  no  necessity 
that     the     whole      land      should     lie    be- 
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tween  *the  tracts  of  Davies  and  Bell ; 
and  lines  might  be  so  run,  as  to  throw 
part  between  them.  The  analogy  con- 
tended for,  between  this  and  the  three  years 
after  the  patent,  cannot  be  maintained ; 
such  a  position  has  never  been  laid  down 
by  the  Court  in  any  case.  The  objections 
to  the  evidence  of  the  survey,  cannot  be 
obviated;  and,  upon  the  whole,  the  decree 
is  erroneous,  and  ought  to  be  reversed. 

Cur.  adv.  vult. 

PENDLETON,  President,  (after  observ- 
ing that  as  all  the  Judges  who  sat  in  the 
cause  were  unanimous;  those  present 
thought  there  would  be  no  impropriety  in 
proceeding  to  judgment  in  the  absence  of 
Judge  Roane,)  delivered  the  resolution  of 
the  Court  as  follows : 

Upon  the  20th  of  November,  1749,  William 
Davies  entered  with  the  Surveyor  of  Au- 
gusta county,  for  300  acres  of  land,  between 
Robert  Davies' s  land,  and  the  land  of  the 
widow  Bell.  It  is  stated,  that  Phillips  pur- 
chased the  entry  of  Robert  Davies  in  1753, 
and  sold  it  to  Johnson  in  1789.  Of  this, 
however,  no  proof  is  exhibited;  but  let  it 
for  the  present  be  admitted,  without  mak- 
ing it  a  precedent.  It  is  proved,  that  in 
October,  1789,  Johnson  purchased  of  Wil- 
liam Davies  his  right  to  this  entry,  and  be 
it  also  admitted,  as  stated,  that  he  surveyed 
the  land  in  dispute,  under  that  entry,  in 
1790,  and  obtained  a  grant  in  1792.  In 
January,  1753,  a  survey  appears  to  have 
been  made,  for  John  Brown,  grand- father 
of  the  appellee,  of  230  acres,  including-  the 
lands  in  dispute,  on  which  it  is  said  a  pat- 
ent issued  in  1788,  but  it  does  not  appear. 
Upon  the  10th  of  June,  1770,  Thomas 
Brown,  father  of  the  appellee,  entered  400 
acres,  adjoining  Phillips,  his  father's  old 
tract,  and  his  own  land.  March  1st,  1775, 
he  surveyed  the  190  acres  in  dispute,  cor- 
rectly answering  the  description  of  his  en- 
try; and  February  1st,  1781,  obtained 
266  *a  grant  for  it.  The  present  suit  in 
Chancery  was  brought  by  Johnson, 
stating  his  equitable  title  to  be  prior  and 
superior  to  Brown's;  and  praying  a  decree 
that  he  may  convey  the  legal  title.  The 
bill  was  dismissed  in  Chancery,  and  from 
that  dismission  the  appeal   comes. 

We  first  consider  the  case,  on  general 
principles,  as  a  claim  to  set  up  an  equitable 
interest  in  opposition  to  a  legal  title ;  in 
which  case^  the  plaintiff,  to  succeed,  must 
shew  a  superiority  of  equity  to  the  defend- 
ant, for,  if  it  be  equal  only,  the  law  must 
prevail. 

We  then  contrast  the  equity  of  the 
parties : 

Brown  appears  to  have  proceeded  reg'u- 
larly,  fairly  and  legally,  to  acquire  a  title 
to  vacant  lands,  and  has,  without  fraud, 
obtained  a  patent.  Johnson,  on  the  other 
hand,  appears  to  be  a  man  searching-  for 
defects  in  his  neighbors'  land  titles;  hunt- 
ing up,  and  purchasing  a  stale,  dormant 
claim,  in  order  to  disturb  that  title ;  and 
would  rather  seem  to  merit  the  penalty  of 
the  act  against  buying  preteused  titles, 
than  to  be  considered  as  a  fair  claimant  in 
a  Court  of  Equity.  In  this  view  then, 
here  is  no  equity,  set  up  against  law  and 
equity,  and  cannot  prevail. 

But,  let  us  suppose  Johnson  had  such  an 
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equity,  as  would,  on  a  caveat  prior  to  the 
grant,  have  entitled  him  to  a  preference ; 
it  "would  be  no  ground  for  a  bill  to  set  aside 
the  patent,  unless  it  had  been  suggested 
and  proved,  that  he  was  prevented  bj  fraud 
or  accident  from  prosecuting  a  caveat.  On 
those  grounds,  this  Court  has  sustained 
bills  of  this  sort,  and  enquired  into  the 
equitable  preference,  as  if  on  a  caveat; 
but  to  admit  such  bills  in  all  cases,  with- 
out even  suggesting  an  excuse  for  not 
having  entered  a  caveat,  would  be  to  trans- 
fer the  whole  caveating  business  from  the 
Courts  of  Law,  where  the  Legislature 

267  have  placed  it,  into  the  *Chancery ; 
which  this  Court  cannot  give  sanc- 
tion to.  It  was  foreseen  by  the  Legisla- 
ture, that  there  would  be  interfering 
entries  and  surveys;  and  the  caveat  was 
the  remedy  for  settling  all  those  disputes 
prior  to  the  patent,  to  avoid  the  incon- 
venience of  that  solemn  instrument  being 
involved  in  contests  of  that  kind. 

But,  we  will  gratify  the  plaintiff,  as  far 
as  to  suppose  for  the  moment,  that  we  were 
sitting  in  judgment  on  a  caveat,  entered 
by  Johnson  against  Brown,  to  prevent  the 
patent  on  his  survey  of  1775.  Here  Mr. 
Randolph  insisted,  that  the  entry  gave  a 
legal  title  to  the  land.  If  so,  why  come 
into  a  Court  of  Equity?  But,  it  is  not  cor- 
rect to  say,  the  entry  gave  a  legal  title. 
An  entry  is  the  first  legal  step  tovrards 
acquiring  waste  lands,  and  gives  the  per- 
son making  it,  if  properly  pursued,  a  pref- 
erence to  a  grant,  the  true  definition  of  an 
equitable  interest.  The  survey  is  a  pro- 
^essive  legal  step ;  but,  it  is  the  grant, 
only,  which  passes  the  legal  title.  How- 
ever, the  counsel  insisted  that  the  title, 
whether  legal  or  equitable,  was  to  stand 
good,  at  all  times,  until  notice  given  by 
the  Surveyor,  and  a  neglect  on  the  part  of 
the  person  making  the  entry:  Which  does 
not  appear  to  have  occurred  in  the  present 
case.  But,  is  there  no  period  after  which 
such  notice,  and  a  dereliction  of  the  entry, 
shall  be  presumed?  The  law  books  abound 
with  instances  of  similar  presumptions,  and 
we  believe,  that  not  a  precedent,  or  reason, 
can  be  found,  to  induce  a  Court  of  Equity 
to  give  its  aid  to  resuscitate  an  entry, 
which  has  slept  for  forty  years,  in  order  to 
disturb  intervening  legal  titles,  fairly  ob- 
tained. 

Again :  To  close  the  climax  of  defect  in 
the  plaintiff's  claim,  the  entry  gave  no 
title,  at  any  time,  to  the  land  in  dispute: 
Which  will  appear  by  recurring  to  the  sur- 
vey annexed  to  the  record.  That  survey, 
the  Court  think  admissible,  not  only  as  it 
comes  to  us,  as  a  part  of  the  record,  with- 
out    exception,     but    because     it    is 

268  authenticated  by  the  Surveyor's  *depo- 
sition.     Without  enquiry,  whether  the 

entry  was  too  vague,  between  Davies  and 
Bell,  or  whether  two  distinct  surveys  could 
be  made  upon  one  entry ;  it  is  most  obvi- 
ous, that  the  land  in  dispute  is  not  within 
the  description  of  the  entry,  since  it  does 
not  lie  between  Davies  and  Bell.  The 
counsel  supposed,  that  if  a  line  were  drawn, 
from  Davies's  corner  at  B.  to  Bell's  at  K. 
it  would  throw  part  of  the  land  in  dispute 
between  the  extreme  points  of  that  line, 
and  satis^  the  entry.     This  was  ingenious, 


but  not  rational;  since,  as  Bell's  land  lay 
to  the  north-west  of  Davies's,  the  entry 
must  have  the  same  position  from  Davies ; 
and,  therefore,  it  cannot  be  justifiable  to 
go  to  the  south-eastern  corner  of  Davies's 
land,  in  order  to  discover  the  space  be- 
tween that  and  Bell's,  which  would  throw 
Davies's  land  between  the  entry  and  Bell's, 
instead  of  the  entry  lying  between  the  other 
two.  Surely,  to  draw  lines  from  the  ex- 
treme corners  and  lines  of  Davies  to  those 
of  Bell,  in  the  parts  where  they  approach 
each  other,  is  the  way  to  discover  the  space 
between  them.  For  instance,  the  lines  D. 
£.  and  E.  F.  of  Davies,  and  the  lines  J. 
K.  of  Bell,  are  the  approximating  lines. 
Then  draw  a  line  from  D.  or  E.  to  K.  and 
from  F.  to  J.  thos^  lines  will  shew  the 
space  between  those  lands,  and  be  the 
limits  of  the  entry,  which  will  not  include 
a  foot  of  the  land  in  dispute.  On  every 
point,  therefore,  and  every  view  of  the 
case,  the  Court  are  unanimously,  and  with- 
out difficulty,  of  opinion,  that  the  decree  is 
right,  and  ought  to  be  affirmed,  with  costs. 


Elliott's  Executor  v.  Lyell. 

[Saturday,  October  28, 1802.] 
Jolot  Bonds— Death  of  One  Obll|r<»r— Survival.*—  Where 
a  Joint  bond  waa  griven  before  the  act  of  1786,  and 
after  that  act  went  into  operation,  one  of  the 
oblifiTors  died,  livinff  the  other,  the  obligation  sur- 
vived, and  the  executors  of  the  deceased  were 
exonerated. 

In  the  year  1798,  Lyell,  as  assignee  of 
Parish,  brought  debt  against  Robert  Klliott, 
executor  of  Richard  Elliott,  upon 
269  a  joint  bond  given. by  the  *said  Rich- 
ard Elliott,  Thomas  Butler,  and  Wil- 
liam Walker,  to  Parish,  on  the  17th  day  of 
October,  1782,  and  assigned  by  Parish  to 
the  plaintiff.  Plea,  Payment,  and  issue. 
Upon  the  trial  of  the  cause,  the  defendant 
filed  the  following  bill  of  exceptions: 
^^The  plaintiff  offered  in   evidence   to  sup- 

*  Joint  Bonds— Death  of  One  Obliiror— Survival.— For 

the  proposition  that  upon  the  death  of  a  joint  obli- 
cror  of  a  bond  made  prior  to  the  Act  of  1786,  the 
obligation  survives  and  the  executors  of  the  de- 
ceased obliffor  are  exonerated,  the  principal  case  is 
cited  and  approved  in  Atwell  v.  Milton,  4  Hen.  &  M. 
256:  foot-note  to  Johnston  v.  Richardson,  2  Call  527; 
foot-note  to  Crawford  v.  Dalfirh.  2  Va.  Cas.  521 :  Somer- 
ville  V.  Grim,  17  W.  Va.  808;  Reynolds  v.  Hurst,  18 
W.  Va.  654.  See  also,  Harrison  v.  Field,  2  Wash.  136; 
Atwell  V.  Towles,  1  Munf.  181;  Braxton  v.  Hilyard.  2 
Munf.  49.  See  monoGrraphic  note  on  "Bonds"  ap- 
pended to  Ward  v.  Churn.  18  Gratt  801. 

Statutes- Retrospective  Effect. -In  State  v.  Mines. 
38  W.  Va.  134, 18  S.  E.  Rep.  473,  it  is  said:  ''A  review 
of  the  subject  confirms  my  opinion  that  the  point 
of  the  syllabus  we  adopted  in  Stewart  v.  Vander- 
vort,  84  W.  Va.  524,  12  S.  E.  Rep.  786,  that  statutes 
are  prima  facie  to  have  no  retrospective  effect,  is 
correct  Aathorities  in  support  of  that  point  are 
vast  in  volume,  and  from  all  quarters.  I  refer  to 
the  discussion  of  the  subject  in  that  case,  and  cite 
the  following-  additional  Vir^nia  and  West  Virginia 
cases  assertincr  or  concedingr  it  for  convenience  of 
reference:  Elliott  v.  Lyell,  3  6'(7//268;  Warder r.  Arell, 
2  Wash.  (Va.)  282:  Com.  v.  Hewitt.  2  Hen.  &  M.  181: 
Day  V.  Pickett.  4  Munf.  109;  Williams  v.  Lewis.  5 
Lelffh  686;  McCance  v.  Taylor,  10  Gratt.  580:  Duval 
V.  Malone,  14  Gratt.  24;  Price  v.  Harrison,  81  Gratt. 
114  (8ee/oo^no<f);  Crigrler  v.  Alexander.  33  Gratt. 
674  (see  footnote)',  Ryans' Ca.se,  80 Va. 885:  Campbell 
V.  Fire-Brick,  etc.,  Co..  75  Va.  291:  Robertson  v. 
Gillenwaters,  85  Va.  116.  7  S.  E.  Rep.  871:  Tennant  v. 
Brookover.  12  W.  Va.  343:  Hoffe  v.  Brookover,  28  W. 
Va.  304;  Thornbursr  v.  Thornbursr.  18  W.  Va.  526." 
See  also,  citing  the  principal  ca.se.  Ex  parte  Hunter.  2 
W.  Va.  175:  Duval  v.  Malone,  14  Gratt.  29  (see  nute)', 
McCance  v.  Taylor,  10  Gratt.  585  (see  note) :  Ashley  v. 
Cornwell,  2  Munf.  271;  Rice  v.  Efford,  3  Hen.  &  M. 
231;  Fisher  v.  Duncan,  1  Hen.  &  M.  575;  Turpin  v» 
Locket,  6  Call  169. 
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port  the  issue  on  his  part,  a  bond  in  these 
words:  (Know  all  men,  &c.  setting  it 
forth:)  To  which  the  defendant  excepted, 
and  applied  to  the  Court  to  instruct  the 
jury,  whether  the  action  against  the  de- 
fendant, as  executor  of  Richard  Klliott,  de- 
ceased, under  the  law,  is  maintainable  or 
not ;  and,  if  not,  that  they  should  find  for 
the  defendant;  but,  the  Court  being  of 
opinion  that,  as  the  testator  Richard 
Elliott  is  admitted  to  have  died  since  the 
commencement  of  the  act  concerning  par- 
titions and  joint  rights  and  obligations, 
passed  in  the  year  1786,  [c.  60,  12  Stat. 
Larg.  349;  c.  98,  {  3,  R.  C.  ed.  1819,]  his 
representatives  are  by  that  act  made  charge- 
able upon  the  said  obligation,  though  joint, 
in  the  same  manner  as  such  representatives 
might  have  been  charged,  if  the  obligors 
had  been  bound  severally,  as  well  as  jointly, 
refused  to  instruct  the  jury  accordingly." 
Verdict  and  judgment  in  favor  of  the 
plaintiff;  and  the  defendant  appealed  to 
this  Court. 

Hay,  for  the  appellant. 

The  question  is,  whether,  as  the  bond  in 
this  case  was  joint,  the  obligation  as  to 
Elliott  did  not  expire  with  his  death,  so 
that  no  action  can  be  maintained  against 
his  executors,  notwithstanding  he  survived 
the  act  of  1786,  concerning  joint  rights  and 
obligations?  At  common  law,  the  executors 
of  one  joint  obligor  were  clearly  discharged 
by  his  death,  living  the  other  obligor;  and, 
as  the  bond  in  this  case  was  given  prior  to 
the  act  of  1786,  the  situation  of  the  parties 
was  not  varied  by  that  law ;  which  only 
affected  subsequent  bonds.  The  principle 
contended  for,  is  established  by  the  deci- 
sion of  this  Court,  in  the  case  of  Craig  v. 
Craig,  1  Call  483. 

Robertson,  contra. 

After  the  case  of  Harrison  v.  Field,  2 
Wash.  136,  and  Richardson  v. 
270  '^Johnson,  2  Call  527,  I  should  not  have 
contended  in  favor  of  the  judgment 
of  the  District  Court,  if  I  did  not  conceive 
there  was  a  manifest  distinction  between 
the  cases.  In  both  those,  the  obligor  died 
before  the  act  of  1786 ;  but,  in  this,  he  sur- 
vived; and,  from  that  circumstance,  results 
a  difference,  which  supports  the  judgment 
of  the  District  Court.  For,  upon  this  state 
of  the  case,  the  act  merely  operated  as  a 
modification  of  the  remedy,  and  not  as  a 
creation  of  a  right;  because,  both  obligors 
having  survived  the  act,  and  being  each 
liable  to  the  creditor,  the  Legislature 
might  very  properly  give  a  new  mode  of 
enforcing  it.  So  that  it  was  still  the  old 
right,  with  a  new  remedy:  which  it  never 
has  been  denied  the  Legislature  might 
afford,  if  there  was  no  variation  of  the 
right.  The  case  of  Craig  v.  Craig,  is  not 
like  this;  for,  there  the  action  was  not 
commenced,  when  the  act  of  1795  took 
effect. 

Randolph,  on  the  same  side.  The  nature 
of  the  contract  was  not  changed ;  but,  the 
law,  as  to  that,  remained  as  it  was  before ; 
and,  only,  a  new  remedy  was  given.  For, 
the  obligation  was  in  continuance  at  the 
time  of  the  act ;  and,  therefore,  there  would 
be  no  impropriety  in  making  his  executors 
liable.  Both  parties  must  have  intended,  at 
the  time  of  making   the    bond,    that   there 


should  be  a  payment  of  the  money  at  all 
events,  and  that  the  death  of  one  of  the 
obligors  should  not  vary  the  right,  or  exon- 
erate his  executors.  None  of  the  cases, 
decided  in  this  Court,  are  repugnant  to 
what  we  contend  for.  Turner  v.  Turner's 
ex'x,  1  Wash.  139,  was  an  express  creation 
of  a  right;  and,  in  Harrison  v.  Field,  the 
obligor  died  before  the  act  of  1786. 

Hay,  in  reply. 

The  case  of  Craig  v.    Craig,  is  expressly 

in  pqint;   for,    it   was  decided   there,    that 

the  assignee  could  not  maintain  the  action, 

notwithstanding  the  act  of  1795.     It  is  said, 

that  the  Legislature   may  add  a  rem- 

271  edy,  but  not  a   right:  whether    *this 
be  correct,    or   not,  is  immaterial  at 

present;  for,  the  distinction  will  have  no 
influence  in  this  case:  Because,  the  con- 
struction contended  for,  upon  the  other  side, 
is  the  creation  of  a  right,  expressly;  for, 
without  the  act  of  Assembly,  the  executors 
would  not  have  been  bound.  So,  that  the 
contract  would  be  carried  further  than  by 
the  existing  laws,  at  the  time  of  giving 
the  bond,  it  would  have  been  carried.  If 
there  be  a  contract  which  did  not  bind  the 
heir  at  the  time  of  making  it,  and  after- 
wards a  law  is  made,  binding  heirs  in  con- 
tracts of  that  kind,  the  heir  who  was  not 
bound  by  the  contract  made  prior  to  the 
law,  will  not  be  affected  by  it. 

Cur.  adv.  vult. 

At  another  day  in  this    term,    the   cause 
was  re-argued  by  Randolph  and  Hay. 

Randolph.  The  act  clearly  meant  to  in- 
clude all  cases  of  joint  obligations,  where 
the  obligors  were  living,  at  the  time  the 
act  took  effect.  The  word  bound,  includes 
bonds  made  before,  as  well  as  those  made 
after,  the  passage  of  the  law ;  it  is  the  same 
as  if  it  had  been  bound,  or  to  be  bound; 
like  the  words  procreatis  and  procreandis. 
It  is  admitted,  that  vested  rights  cannot  be 
taken  away  by  the  Legislature:  but  here, 
Elliott  was  himself  the  principal  in  the 
bond,  and  bound,  both  at  law  and  in 
equity,  to  pay  it.  His  executors  cannot, 
therefore,  be  received  to  say,  that  he  had  a 
right,  at  his  death,  to  transfer  the  debt 
from  his  executors  to  the  securities,  and 
that  the  Legislature  could  not  take  it  from 
him :  What  we  contend  for,  is  no  more  a 
destruction  of  right,  than  the  law  endures 
in  various  other  instances ;  as  in  the  case 
of  Carter  v.  Tyler,  1  Call  165,  where  the 
rights  of  the  issue  in  tail,  and  of  the  re- 
mainder-man, were  adjudged  to  be  barred 
by  the  act,  and  yet  it  was  as  perfect,  and 
more  conscientious  than  the  right  of  Elliott 
could  be  in  this  case.  In  short,  it  was  a 
mere  contingency,  whether  he  would 

272  survive  the  others  or  not,  *and  could 
no  more  be  called  a  vested  right,  than 

the  expectations  of  the  heir,  before  the  laws 
altering  the  course  of  descents,  and  convert- 
ing slaves  into  personal  estate.  At  any 
rate,  as  the  executors  were  clearly  liable  in 
equity,  according  to  the  case  of  Harrison 
V.  Field,  2  Wash.  136,  the  Legislature  may 
be  strictly  said  to  have  only  created  a  rem- 
edy, and  not  a  right.  In  other  words,  they 
have  only  given  redress  against  the  execu- 
tors in  a  Court  of  Law,  as  well  as  in  a  Court 
of  Equity. 
Hay,  contra. 
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That  Elliott  was  the  principal  in  the 
bond,  does  not  appear ;  but,  if  it  did,  that 
circumstance  would  not  make  any  difference, 
because,  whatever  a  Court  of  Equity  might 
do,  it  is  clear,  that  at  law,  the  executors 
were  exonerated;  and  a  Court  of  Law  will 
not  take  notice  of  what  a  Court  of  Equity 
would  do.  The  word  bound  has  not  the 
retrospective  effect  ascribed  to  it,  and  is 
act  to  be  assimilated  to  the  construction  of 
procreatis  by  Lord  Coke.  For,  that  is  done 
for  the  express  purpose  of  supporting  the 
will  of  the  donor;  but,  it  certainly  never 
could  be  the  intention  of  the  Legislature 
to  bind  a  man  further  than  he  was  bound 
by  the  original  terms  of  the  contract. 

Randolph.  Elliott  being  first  named  in 
the  bond,  is  conclusive  to  shew  that  he  was 
the  principal. 

Hay.    That  is  not  a  necessary  inference. 

Cur.  adv.  vult. 

Hay,  for  the  appellant. 

The  only  question  is,  whether  the  act  of 
1786  operates  on  bonds  then  in  being,  as 
well  as  upon  bonds  thereafter  to  be  exe- 
cuted? 

I  contend  for  the  latter : 

The  act,  in  speaking  of  joint-tenants, 
{  1,  uses  words  of  the  present  time 
273  only;  for,  the  expression  *^is,  joint- 
tenants  who  now  are :  When,  there- 
fore, these  words  are  dropt  in  {  3,  it  is 
conclusive  that  the  Legislature  did  not  in- 
tend to  affect  existing  bonds.  Otherwise, 
it  is  impossible  to  account  for  the  difference 
of  the  language  in  the  two  sections :  And 
a  good  mode  of  ascertaining  the  meaning 
of  a  statute  is,  by  comparing  the  different 
parts  together,  to  discover  what  was  the 
probable  intent  from  a  connected  view  of 
the  whole  text.     Co.  Litt.  381. 

It  is  a  general  rule,  that  statutes  operate 
prospectively  only.  19  Vin.  Abr.  524;  Rule 
121,  122;  6  Bac.  Abr.  [370,  Gwil.  ed.]  The 
Court,  therefore,  ought  never  to  allow  a 
statute  to  have  a  retrospective  effect,  unless 
compelled  by  plain  words:  And  there  are 
none  such,  in  the  present  case. 

It  is  also  a  rule,  that  such  construction 
ought  .to  be  made,  as  to  leave  no  clause, 
or  word,  superfluous.  19  Vin.  Abr.  528, 
Rule  160;  6  Bac.  Abr.  [380,  Gwil.  ed.]  But, 
if  the  word  bound  means  those  already 
bound,  as  well  as  those  thereafter  to  be 
bound,  the  word  joint-tenants  means  those 
who  now  hold  jointly,  as  well  as  those  who 
shall  hereafter  hold  jointly.  If  so,  the 
words  who  now  are,  become  altogether 
superfluous. 

It  is  a  universal  rule,  that  contracts  shall 
be  governed  by  the  laws  of  the  country, 
where  made.  [Warder  v.  Arell,]  2  Wash. 
282  ;  [Robinson  v.  Bland,]  1  Wm.  Black. 
Rep.  258.  Therefore,  an  usurious  contract 
made  in  France,  may  be  enforced  in  Eng- 
land; although  the  act  of  Parliament  is 
positive,  that  all  contracts,  for  more  than 
the  legal  interest,  shall  be  void:  But,  an 
exception  is  allowed  in  the  very  teeth  of  the 
act,  upon  the  self-evident  principle,  that 
contracts  ought  to  be  governed  by  the  laws 
of  the  country,  where  made :  It  is  equally 
obvious,  that  contracts  ought  to  be  coverned 
by  the  laws  of  the  country,  when  made: 
And,  if  one  exception  is  allowed,  so  ought 
the  other.  / 
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*Two  objections,  not  perfectly  con- 
sistent, are  made: 

1.  That  the  Legislature  may  change  the 
remedy,  but  not  the  right;  and,  that  here 
the  right  is  not  affected. 

But,  the  right  is  affected.  For,  if  the 
law  had  not  been  passed,  the  executors  of 
Richard  Elliott,  in  the  event  which  has 
happened,  would  have  been  exonerated ; 
and  so  would  his  heirs  also:  Whereas,  ac- 
cording to  the  construction  contended  for 
on  the  other  side,  both  are  bound  now ;  both 
the  real  and  personal  estate  are  liable  for 
payment  of  a  demand,  from  which,  but  for 
this  law,  they  would  have  been  exempted. 

The  Legislature  ought  not  to  do  this; 
and,  therefore,  it  ought  not  to  be  presumed. 

Perhaps  the  Legislature  cannot  do  it. 
The  Constitution,  {  3,  declares,  that  the 
Legislative  and  Judiciary  branches  shall 
be  kept  separate  and  distinct.  It  is,  there- 
fore, the  province  of  the  Legislature,  to 
declare  what  the  law  shall  be  in  future : 
And  of  the  Judiciary,  to  expound  what  the 
law  was,  and  is.  But,  if  the  Legislature 
make  a  law  operating  on  existing  contracts, 
they  declare  what  the  law  is  concerning 
those  contracts,  and  depart  from  their  duty, 
as  much  as  the  Judges  would  do,  who 
should  pronounce  what  the  law  shall  be. 

This  doctrine  was  maintained  by  this 
Court,  in  the  case  of  Turner  v.  Turner's 
ex'x,  1  Wash.  139. 

The  propriety  of  what  I  contend  for,  is 
evinced  by  adverting  to  the  consequence  of 
establishing  a  different  principle. 

Suppose,  in  1785,  a  suit  had  been  brought 
against  the  executors  of  one  of  Elliott's 
275  co-obligors,  *Elliott  himself  and  the 
other  being. alive,  the  decision,  in 
that  case,  would  have  been  in  favour  of  the 
executors.  But,  afterwards,  Elliott  dies, 
his  executors  are  sued  on  the  bond,  and  the 
same  Court    renders  a   different  judgment. 

It  is  said,  that  the  word  bound,  means 
now  bound,  because  in  gifts  in  tail,  pro- 
creatis, means  already  begotten,  as  well  as 
to  be  begotten. 

This  argument  proves  too  much.  For, 
according  to  Co.  Litt.  20  (b)  procreandis 
means  the  same,  and  extends  to  those 
already  begotten  also.  Put  the  case  then, 
that  the  word  ligandi  had  been  used,  would 
the  other  side  have  contended  in  that  case, 
that  this  expression  included  those  already 
bound,  because  procreandis  included  those 
already  begotten?  Surely  not;  for  it  would 
have  been  absurd. 

Randolph,  contra. 

This  case  differs  from  that  of  Harrison 
V.  Field,  2  Wash.  136,  in  this,  that  here  the 
obligor  survived  the  act,  but  there  he  was 
dead  before  it  was  made.  The  Legislature, 
clearly  intended  to  include  cases  of  prior 
bonds;  for  the  word  bound,  is  the  same  as 
to  be  bound:  In  common  parlance,  they 
import  the  same  thing;  and  so  they  do  in 
law,  for  it  is  the  same  participle  with  pro- 
creatis, which  Lord  Coke,  1  Inst.  20,  says, 
is  the  same  thing  with  procreandis.  This 
kind  of  phrase  is  very  frequent  in  our  stat- 
ute book ;  and  it  is  a  good  rule,  in  constru- 
ing a  statute,  to  compare  the  language 
with  that  of  the  Legislature  in  other 
places.  Thus  the  act,  concerning  bills  of 
exchange,  uses  the  word  given,  although  it 
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imposes  damages,  and  those  damages  would 
attach  upon  anterior  bills.  So  infants  at 
fourteen  years  of  age,  might  formerly  have 
disposed  of  chattels,  which  they  have  been 
since  prevented  from  doing,  until  they  are 
eighteen  years  old,  by  an  express  act  of 
Assembly. 
Again,  there  is  an  act  of  Assembly  which 
directs,  that  items  beyond  the  period 

276  of  limitation,  *shall  be  expunged  from 
open  accounts ;  and  it  applies  to  prior, 

as  well  as  to  subsequent  accounts.  So  the 
action  of  waste  is  given  against  other  per- 
sons, and  those,  formerly  liable.  Once 
more,  the  act  of  1793,  R.  C.  326,  gives 
further  remedy^  to  sheriffs  against  their 
deputies,  than  they  originally  had.  So,  in 
1792,  the  regulations  made  concerning  coin, 
extend  to  antecedent  transactions.  In 
short,  the  language  is  familiar  with  the 
Legislature,  and,  consequently,  there  is 
every  reason  to  conclude,  that  the  extensive 
terms,  used  in  this  law,  were  intended  to 
have  a  general  operation,  and  to  comprehend 
all  persons  then  bound,  or  to  be  thereafter 
bound.  This  is  evinced  by  the  case  of  the 
joint-tenants,  who  are  universally  affected ; 
as  well  those  created  before,  as  those  cre- 
ated after,  the  making  of  the  act.  Then, 
as  to  the  authority  of  the  Legisla- 
ture; they  had  a  moral  power  of  doing 
it;  and  no  injustice  is  done,  as  the 
obligors,  at  most,  had  only  a  chance  of 
surviving  each  other.  Besides,  Elliott  ap- 
pears to  have  been  the  principal  in  the 
bond;  and,  therefore,  his  executors  were 
clearly  liable  in  equity.  Bishop  v.  Church, 
2  Ves.  [sen.  101].  So  that  the  act  does  not 
create  a  new  right,  but  merely  gives  an 
additional  remedy  for  the  old  one.  The 
principle  which  we  assert,  does  not  go  fur- 
ther than  the  Court  went,  in  the  case  of 
Gaskins  v.  Commonwealth,  1  Call,  194;  in 
which  it  was  decided,  that  an  act  of  limita- 
tions applied  to  prior  judgments.  The 
argument  founded  on  the  doctrine  in  Robin- 
son V.  Bland,  1  Wm.  Black.  Rep.  258,  has 
no  weight ;  because  the  universal  principle 
is,  that  the  lex  loci,  where  the  contract  is 
made,  shall  govern,  independent  of  the 
laws  of  the  country,  where  the  suit  is 
brought.  The  separate  powers  of  the  Leg- 
islature and  Judiciary,  under  the  constitu- 
tion, has  no  influence;  since  the  Assembly 
had  a  clear  right  to  legislate  upon  the  sub- 
ject, and  made  no  alteration  in  rights,  but 
merely  gave  additional  remedies. 
Cur.  adv.  vult. 

277  *ROANE,  Judge.     This  is  an  action 
of    debt,    against    the    executors    of 

Richard  Elliott,  on  a  joint  bond  entered 
into  by  the  said  Richard  Elliott,  with  T. 
Butler  and  W.  Walker,  on  the  I7th  of  Octo- 
ber, 1782.  At  the  trial,  the  plaintiff  hav- 
ing offered  the  bond  in  evidence  to  support 
his  action,  the  defendant  objected  thereto, 
and  applied  to  the  Court  to  instruct  the 
jury,  **  Whether  the  action  against  the 
defendant,  as  executor  of  Richard  Elliott,  is 
maintainable,  or  not?"  But  the  Court  be- 
ing of  opinion,  that,  as  the  obligor  Richard 
Elliott  died  since  the  commencement  of  the 
act  concerning  joint  rights  and  obligations, 
his  representatives  are  made  chargeable  by 
that  act,  upon  the  said  obligation,  in  the 
same    manner,  as  if  it  had  been  several  as 


well  as  joint,  refused  to  instruct  the  jury, 
to  the  effect  desired  by  the  defendant. 

The  rectitude  of  this  opinion,  is  now  to 
be  considered : 

The  question  here,  is  not,  whether  the 
Legislature  have  power  to  pass  a  retro- 
spective law,  if  it  thinks  proper?  But, 
whether  the  general  words  of  the  act  in 
question,  shall  be  construed  to  have  a  re- 
trospective operation? 

Nor  is  the  question  here,  whether  the 
Legislature  has  power  to  transfer  to  a  Court 
of  Common  Law,  cognizance  of  a  claim, 
which  would,  evidently,  be  established  in 
a  Court  of  Equity?  There  is  nothing  in 
this  record,  as  it  now  stands,  which  would 
justify  a  Court  of  Equity  in  decreeing  the 
money  against  the  representatives  of  Rich- 
ard Elliott,  on  the  ground  of  a  moral  obliga- 
tion in  him  paramount  to  the  bond ;  there  is 
nothing  which  evidently  shews,  that  he 
was  the  real  principal,  or  received  the  ben- 
efit for  which  the  bond  was  given :  What- 
ever our  conjectures  may  be  on  this  point, 
the  record  does  not  bear  us  out  on  this 
occasion :  And  it  was  well  observed  by 
Mr.  Hay,   on    the    former  argument, 

278  that  for  any   thing  known   to  us,  *it 
might  have  been  a  joint  debt,  due  for 

a  joint  benefit,  received  by  all  the  obligors. 
This  idea  is  rather  strengthened  by  the 
circumstance  of  the  condition  of  the  bond 
extending  to  all  the  obligors,  and  not  to 
Richard  Elliott  singly,  and  is  perfectl)' 
consistent  with  the  payments  made  by  the 
obligor  Richard  Elliott. 

The  true  question,  then,  to  be  decided,  is 
that  which  was  decided  by  the  District 
Court :  This  record  does  not  authorise  us  to 
distinguish  between  the  cause  of  the  prin- 
cipal and  surety :  And  no  other  decision 
ought  now  to  be  given,  than  would  be 
proper,  if  the  representatives  of  the  other 
obligors,  instead  of  Elliott,  were  now  be- 
fore the  Court. 

At  the  time  of  entering  into  the  bond  in 
question,  a  right  existed  in  each  obligor, 
that  his  estate  should  be  exonerated  from 
the  payment  of  the  debt  bj'  his  death,  liv- 
ing his  co-obligors.  Mr.  Randolph*^  argu- 
ment, that  this  is  not  a  right,  but  a  moral 
wrong,  depends  upon  the  assumption,  that 
Richard  Elliott  was  the  real  debtor.  It  is 
an  argument  which  could  not  be  used,  if 
the  other  obligors  were  before  the  Court, 
and  his  assumption  were  well  founded.  The 
force  of  the  argument  depends,  therefore, 
upon  the  assumption  of  a  fact,  which  is  not 
supported  by  the  record.  And  this  right 
inseparable  from  the  contract,  by  the  laws 
then  in  force,  still  existed,  unless  the  words 
of  the  act  of  1786  shall  affect  prior,  as  well 
as  subsequent  contracts. 

These  words  are,  **the  representatives  of 
one  jointly  bound  with  another  for  the 
payment  of  a  debt,  and  dying  in  the  life- 
time of  the  latter,  may  be  charged,  as  if 
the  obligors  had  been  bound  severally  as 
well  as  jointly." 

Under  the  critical  and  grammatical  mean- 
ing of  this  word  ** bound*'  as  is  contended, 
we  are  called  on  to  give  a  construction 

279  to  the   act,  which  is  contrary  *to  the 
general    nature,    and  operation  of  a 

statute :  Which  will  subject  contracts  to  be 
decided  upon  by  different   laws,  from  those 
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under  which  they  were  made;  and  which 
will  produce  a  diversity  of  decision  upon 
similar  contracts,  made  at  the  same  time, 
in  consequence  of  the  different  periods  at 
which  the  respective  decisions  may  take 
place.  When  such  consequences  as  these 
are  to  follow,  I  shall  certainly  disregard 
any  construction  founded  merely  upon  the 
grammatical  extent  of  the  meaning  of  a 
word. 

Every  argument  in  favor  of  the  lex  loci, 
as  was  well  argued  by  the  appellant's  coun- 
sel, holds  with  equal  strength  in  favor  of 
the  lex  temporis :  And  I  stand  upon  this 
broad  principle,  that  men,  in  regulating 
their  contracts,  shall  have  the  benefit  of 
existing  laws,  and  not  have  them  over- 
turned or  affected  by  future  laws,  which 
they  certainly  could  not  foresee,  or  provide 
against. 

These  ideas  are  not  new ;  they  have  had 
the  sanction  of  solemn  decisions,  both  in 
this  country  and  in  England. 

In  the  case  of  Gilmore  v.  Shuter,  T. 
Jones's  Rep.  108,  [2  Show.  17,]  there  was 
a  parol  nromise  in  consideration  of  mar- 
riage, made  prior  to  the  statute  29  Car.  2, 
but  to  be  performed  after.  That  statute 
enacts,  that  from  and  after  24th  June,  29 
Car.  2,  no  action  shall  be  brought,  &c. 
without  a  note  in  writing.  It  was  deter- 
mined, notwithstanding  these  imperative 
words,  that,  after  that  day,  an  action  would 
lie  in  the  case  in  question :  for  that,  a 
construction  ought  not  to  take  effect  de- 
stroying existing  rights,  prior  to  the  pas- 
sage of  the  law ;  and  that  the  statute  only 
extended  to  promises  made  after  that  day. 
In  the  case  of  Couch,  qui  tarn  v.  Jefferies, 
4  Burr.  2460,  which  was  an  action  by  an 
informer  for  a  penalty,  and  a  verdict 
280  obtainecl  b?  the  plaintiff,  a  ♦motion 
was  made  to  stay  the  judgment,  on 
the  ground  of  a  payment  of  the  penalty 
having  been  made  into  the  stamp  office  be- 
fore the  1st  September,  1760,  under  an  act 
of  Parliament  which  says,  **that  if  the 
duties  before  neglected  to  be  paid,  shall  be 
paid  in,  on  or  before  1st  September,  1769, 
Ac.  the  person  who  has  incurred  the  pen- 
alty shall  be  discharged  of,  and  from  the 
said  penalties." 

The  question  was,  whether  the  act  related 
to  actions  brought  before  the  operation 
thcrof?  It  was  decided,  by  the  Court,  that 
it  did  not ;  and  it  was  said,  by  Lord  Mans- 
field, **here  is  a  right  vested;  and  it  is  not 
to  be  imagined  that  the  Legislature  could, 
by  general  words,  mean  to  take  it  away 
from  the  person  in  whom  it  was  so  legally 
vested.  They  certainly  meant  future  ac- 
tions. Otherwise,  it  would  be  to  punish 
the  innocent,  instead  of  the  guilty.  It  can 
never  be  the  true  construction  of  this  act, 
to  take  away  this  vested  right." 

The  case  of  Martin  v.  Payne,  in  the 
Special  Court  of  Appeals,  June,  1793,  was 
an  appeal  from  a  judgment  of  the  District 
Court  of  Henrico,  quashing  an  execution 
issued  the  12th  of  January,  1793,  on  a  12 
months  bond,  dated  in  October,  1791 ;  the 
Court  reversed  the  judgment,  being  of  opin- 
ion, that  inasmuch  as  the  remedy  was 
provided  by  the  act  of  1787,  although  the 
said  act  might  have  expired,  yet  it  was  still 
in  force,  as  to  cases  which  accrued  while  it 


was  unexpired,  or  unrepealed;  ancl  some 
of  the  Judges  held,  in  their  arguments,  that 
the  law  was  the  same,  as  relative  to  bonds, 
the  time  of  which  had  run  out;  thus,  mak- 
ing no  distinction  between  an  imperfect, 
and  a  perfect  right. 

Fortified  by  such  authorities,  which  en- 
tirely accord  with  my  own  sentiments,  I 
have  no  hesitation  to  say,  that  the  act  of 
1786,  ought  to  be  construed  to  extend  only 
to  future  cases. 

My  opinion,  in  the  present  instance,  be- 
ing confined  to  the  true  question  be- 
281  fore  us,  nothing  now  *said  can  apply 
to  a  case,  in  which  the  Legislature 
has,  in  fact,  passed  a  retrospective  law ; 
nor  to  a  case  in  which  they  do  t  ot  touch 
the  right,  but  only  alter  the  remedy ;  nor 
to  a  case,  where  a  right  is  affected,  but 
that  right  is  a  mere  contingency,  or  pos- 
sibility. Possibly,  within  these  descrip- 
tions, or  some  of  them,  most  of  the  cases 
put  by  Mr.  Randolph  from  our  Code  of 
laws,  may  be  found  to  fall.  But,  I  do  not 
deem  it  necessary  to  anticipate  important 
and  undecided  questions ;  whensoever  they 
occur,  they  shall  receive  my  best  cons'dera- 
tion.  But,  it  is  necessary  to  defend  the 
decision  of  this  Court  in  the  case  of  Gas- 
kins  V.  The  Commonwealth.  That  decision 
neither  affected  the  right,  or  the  remedy ; 
it  only  imposed  a  limitation  of  time,  by 
construction  of  law,  within  which  the  rem- 
edy should  be  asserted.  None  of  the  funda- 
mental principles  in  question  were  invaded 
by  that  decision. 

For  these  reasons,  I  am  of  opinion,  that 
the  opinion  of  the  District  Court  was  er- 
roneous; that  the  judgment  should  be 
reversed ;  and  a  venire  facias  de  novo 
awarded :  and  that  an  instruction  should 
be  given  to  the  next  jury,  on  the  point 
submitted,  corresponding  with  the  ideas 
now  expressed. 

FLEMING,  Judge.  The  sole  question  is, 
whether  the  act  shall  have  a  retrospective 
operation?  And  I  think  it  ought  not :  For, 
there  is  a  difference  between  the  expression 
with  regard  to  joint-tenants,  and  that  with 
regard  to  joint  obligations.  In  the  first, 
it  is,  in  effect,  that  all  joint-tenants,  who 
now  are,  or  hereafter  shall  be,  entitled  to 
any  estate,  may  be  compelled  to  make 
partition  thereof;  and,  if  partition  be  not 
made,  the  parts,  of  those  who  die  first, 
shall  not  accrue  to  the  survivors,  but  shall 
descend  and  be  transmissible  to  their  heirs 
and  representatives;  which  comprehends, 
in  terms,  the  joint-tenancies  in  being  at 
the  time  of  making  the  act,  as  well  as  those 
to  be  created  afterwards.  But,  in  the  case 
of  the  joint  obligations,  the  present 
282  *tense  is  entirely  dropt;  for  there, 
the  words  are,  that  the  representa- 
tives of  one  jointly  bound  with  another, 
may  be  charged  in  the  same  manner  as  if 
the  obligors  had  been  bound  severally,  as 
well  as  jointly.  Now,  how  are  we  to  ac- 
count for  this  difference  in  the  language, 
except  by  a  difference  in  the  legislative 
will,  with  regard  to  the  two  cases?  In  one, 
the  word  now  is  anxiously  inserted,  be- 
cause it  was  only  forestalling  the  partition 
which  the  party  might  have  made,  and 
modifying  the  succession  to  the  estate :  In 
the    other,  it  is  omitted,  because   it    would 
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create  a  new  obligation  altogether,  and 
render  the  party  liable  further  than  he  had 
engaged;  which  would  be  to  alter  men's 
contracts  long  after  they  were  entered  into, 
and  thereby  abolish  the  best  established 
principles  of  justice:  A  consequence, 
which  gives  a  very  unfavorable  complexion 
to  the  claims  of  the  appellee.  Statutes  are 
prima  facie  prospective  in  their  operation; 
and  retrospective  laws,  being  odious  in 
their  nature,  it  ought  never  to  be  presumed 
that  the  Legislature  intended  to  pass  them, 
where  the  words  will  admit  of  any  other 
meaning.  Kvery  construction,  therefore, 
which  goes  to  introduce  a  retro-active 
effect,  and  by  altering  the  engagements  of 
men,  to  defeat  justice,  is  contrary  to  the 
general  system  of  an  enlightened  juris- 
prudence. Consequently,  if  the  words  be 
even  doubtful,  such  a  construction  ought 
to  be  made  as  is  most  consistent  with  rea- 
son, and  the  rights  of  the  parties  to  be 
aifected.  But,  this  will  not  be  attended  to, 
according  to  the  interpretation  which  is 
contended  for  by  the  appellee's  counsel ; 
for,  there  being  no  express  declaration  that 
existing  bonds  shall  be  included,  and  the 
words  used  being  not  only  susceptible  of  a 
future  sense,  but  the  whole  context  of  the 
statute  manifestly  pointing  at  a  prospec- 
tive operation,  any  construction  which  will 
produce  an  ex  post  facto  effect,  would  abso- 
lutely be  to  strain  the  words,  in  order  to 
change  the  contract,  and  vary  the  rights  of 
the  parties.  But,  as  I  cannot  subscribe  to 
an  exposition  productive  of  such  con- 
283  sequences,  my  opinion  is,  *^that  the 
judgment  should  be  reversed,  and  a 
new  trial  awarded,  with  an  instruction  to 
the  effect  which  has  been  proposed  by  the 
Judge,  who  preceded  me. 

LYONS,  Judge.     I  have   always   consid- 
ered ex  post  facto  laws  as  unjust   and    im- 
proper; but,  in  10  Co.    55,    it    is   said   that 
acts  of  Parliament  may  have  retrospect,  if 
so  intended;  and  Lord  Hardwicke,  in  Lee's 
Cases,  7,  lays  it  down  that  a  Parliamentary 
construction    of  a    former  statute  ought  to 
be    regarded.     However,   as  such  laws  are, 
necessarily,  oppressive,    Courts  have  never 
been    fond  of  giving   a  retrospective  effect 
to  a    statute,    if  the    words  would  admit  of 
a  construction  more  consistent  with  reason  ; 
for,  in  cases  of  that   kind,    the    rule    is    to 
follow  the  meaning,    and    not    the   words; 
especially  if  these  tend   to  alter   the   terms 
of  existing    contracts,  or   to  take  away  the 
rights,  or  property,  of  the  citizen.     12  Mod. 
687;  10  Mod.  513;  [Rex  v.  Croke,]  Cowp.  29. 
Whenever,    then,    the   words   are  doubtful, 
the  course  is  to  enquire  for  the    intention ; 
and,  if  possible,    to    avoid    a    construction 
which  would  destroy  the  principles  of   nat- 
ural justice,  and  overthrow  rights    already 
acquired.     Hence,    in    the   construction    of 
the  statute    of    frauds,    actions   previously 
accrued  were  held  not  to   be   barred.     [Gil- 
more  V.  Shuter,]  1   Ventr.  230;  2  Mod.  310, 
S.  C. :  and  that  for  registering  contracts  of 
South  Sea  stock  was  decided  not  to  extend 
to  prior  contracts.     [Wilkinson    v.  Meyer,] 
2  Ld.    Raym.  1350;  [l  Stra.    585,  S.  C.J     It 
was  upon  these  grounds  that  I  founded  my 
opinion    in    Turner   v.  Turner's  ex'x;  and 
not  upon  the  assumption  of  a  power  tocon- 
'-^olthe  acts  of  the  Legislature,  and  declare 


them  void,  because  not  approved  of  by  me. 
To  apply  these  principles  to  the  case  now 
before  the  Court:  The  question,  here,  de- 
pends upon  the  true  construction  of  the  act 
of  1786,  concerning  joint  rights  and  obliga- 
tions. For  the  appellee,  it  was  contended, 
that  the  word  bound  has  a  retrospective 
operation ;  because,  being  the  perfect  par- 
ticiple passive,  it  may  comprehend  time 
past  as  well  as  future.  But,  there  is  no 
necessity  for  imposing  this  twofold 
284  sense  upon  *the  word,  when  it  is 
plain  that  the  meaning  of  the  Leg- 
islature can  be  better  attained  without  it. 
Why  extend  the  act  to  past  contracts,  when 
confining  it  to  those  which  should  be  after- 
wards entered  into,  will  satisfy  the  words, 
and  produce  a  construction  more  consistent 
with  reason  and  the  rights  of  the  citizen? 
The  object  of  the  law  was  to  correct  a  sub- 
sisting inconvenience,  and  not  to  create 
one,  by  subverting  principles.  But,  how 
was  this  to  be  affected?  Not  by  altering 
old  contracts,  surely,  but  by  regulating  new 
ones.  Not  by  adding  further  obligations 
to  anterior  engagements,  but  by  attaching 
new  qualities  to  future  ones.  Finally,  not, 
by  giving  present  creditors  a  further  secu- 
rity, but  by  investing  future  obligors  with 
additional  rights.  All  this  was  consistent 
with  the  true  principles  of  Legislation,  but 
the  other  would  have  been  repugnant  to 
them.  Of  course,  if  the  text  be  doubtful, 
the  fair  inference  is,  that  the  Legislature, 
who,  without  express  words,  ought  not  to  be 
presumed  to  have  willed  injustice,  intended 
to  provide  for  future  contracts  only :  And, 
if  so,  the  grammatical  construction  is  not 
to  be  regarded ;  but,  such  an  exposition  is 
to  he  made,  as  will  best  comport  with  the 
views  of  the  Legislature,  and  the  rights  of 
the  parties.  This  will  be  completely  at- 
tained, by  leaving  anterior  bonds  as  they 
were,  and  by  rendering  the  estate  of  the 
decedent  liable  upon  those  to  be  made  in 
future.  I  am,  therefore,  of  opinion,  that 
the  judgment  is  erroneous,  and  ought  to 
be  reversed. 

PENDLETON,  President.  The  bond  on 
which  the  present  suit  is  brought,  is  dated 
October  7th,  1782,  by  which  three  persons 
are  jointly  bound  in  the  penalty  of  6001. 
with  condition  to  be  void  on  payment  of 
3001.  by  either,  in  December,  1783.  In  1786, 
an  act  passed,  *4hat  the  representatives  of 
one  jointly  bound  with  another,  for  the 
payment  of  a  debt,  &c.  and  dying  in  the 
life-time  of  the  latter,  may  be  charged  by 
virtue  of  such  obligation,  in  the  same 
manner  as  such  representatives  might 
285  *have  been  charged  if  the  obligors 
had  been  bound  severally,  as  well  as 
jointly."  At  the  time  of  passing  this 
act,  all  the  obligors  were  living;  but.  be- 
fore any  suit,  Elliott,  one  of  them,  died; 
by  which,  as  the  law  stood  when  the  bond 
was  entered  into,  he  was  discharged  at  law, 
and  the  remedy  was  against  the  surviving 
obligors;  but,  this  suit  is  brought  against 
his  executors,  upon  a  supposition  that  this 
act  gives  to  prior  joint  bonds,  then  exist- 
ing, the  effect  of  such  as  were  joint  and 
several;  which  is  the  opinion  of  the  Dis- 
trict Court;  and,  whether  it  be  so,  or  that 
the  act  is  to  operate  only  on  bonds  entered 
into  subsequent   to  its  commencement,  is 
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the  present  question.     It  was  well  observed 
by  Mr.  Hay,  that  the  Legislative  provisions 
are    to    operate     prospectively;     declaring 
what  the  law  shall  be,  not  what  it  is :     And 
it  must  be  acknowledged,  that  retrospective 
laws,  usually  termed  ex  post  facto,  that  is, 
such   as  declare  prior  acts  criminal,  which 
were  not  so  at    the  time  they  were  done,  or 
which    either   impair   or   give  a  new    and 
important    force  to   existing  obligations  or 
contracts,    contrary    to   their   situation    at 
the  time  they  were  entered  into,  are  against 
the  principles  of  natural  justice.     Citizens 
contract  on  a  view  of  existing  laws,    with- 
out anticipating   future   regulations.     The 
Federal    Constitution    has    prohibited    the 
State  Legislatures  from  passing  any   such 
laws;  and,  although  that  is   subsequent  to 
the   present  act,  I  consider  it  as  declaring 
a  principle    which   always  existed ;  a  prin- 
ciple, adhered    to    by   our    Legislature    in 
general,     since,      in     all     their    repealing 
clauses,   there   is    a    saving    of    all    rights 
vested    under   the   former  laws;  but,    more 
particularly    in   an    act  passed  in  January, 
1788,  which  will  be  noticed  hereafter. 
The  power  of  the  Judiciary   to  declare  a 
Legislative   act   void,  as  unconstitu- 
286      tional,    has   been    lately  *much   agi- 
tated.    On  this   occasion,   we  are  not 
obliged  to  give  an  opinion  on  that  general 
question,  since,  in  my  judgment,   the  Leg- 
islature did  not   intend  that  this  clause,  in 
the  act  of  1786,    should   operate   upon  prior 
joint  bonds.     The   word    bound   may,    in  a 
grammatical    sense,    mean    past  bonds,  or 
future,  or  comprehend  both ;  and  we  are  to 
enquire  in  which  sense   it   was   here   used. 
The    first   evidence    of    intention,   that    it 
should  operate  futurely  only,  was   properly 
drawn    from  the  expression   varying    from 
that   in   the    first   clause   respecting   joint 
rights,  speaking  of  joint-tenants    who  now 
are,  or  who  hereafter  shall  be;  and  consid- 
ering that,  under  former  laws,   a  joint-ten- 
ant might  at  any  time   sever   the   jointure 
by  his  own  act,  the  law  seems  only  to  have 
varied  the  remedy,  and  not  to  have  affected 
the  right.     But,  how  did  the  law  stand,  re- 
specting joint  obligations,  before  this  act? 
The  death  of  one   of   the   obligors   wholly 
discharged  him  at  law,  and  threw  the  obliga- 
tion on   the  survivors.     If  the  dying   obli- 
gor was  the  principal,  although  discharged 
at   law,  his  representatives  were   liable    to 
the  creditor  in  equity,  because  he   was   un- 
der a  moral  obligation  to    pay    the    money, 
independent  of  the  bond;  or,  if  his  sureties 
paid  the  money,  his  executors  are   answer- 
able to  them,  even    at   law,  for  their  reim- 
bursement.    But,  if  the  person    first   dying 
was  a  surety,    his    estate   was   totally   dis- 
charged from  the  claim  of  the  creditor,  with 
whom   he    had    equal    equity:  perhaps    he 
might  be  liable  to  contribution  at  the  suit 
of  the  other  sureties  in  Chancery ;  but,    on 
that,   I   give  no   opinion.     On    a  joint  and 
several  bond,  each,  and  their  estates,  were 
bound  for  the  whole  at  law.     Very  properly, 
then,  did  they  drop    the    expression,    who 
now  are  bound,  used  in   th^    former  clause : 
And,  when  we  are  on  construction  what  the 
Legislature  meant    by    this    general    term 
bound,  since   giving    it    an    operation    on 
future  bonds  only,  will    give    the    word    a 
meaning,   shall    we    extend    it    to    former 


bonds,  and    make   them  violate   the    gre^t 

principles    before    stated?      I    think    not. 

Arguments   of    public  inconvenience 

287  have  just  weight  in   construction  *of 
statutes ;  and  we  were  alarmed  by  the 

counsel,  with  a  long  list  of  our  acts  of  As- 
sembly, retrospective  in  their  operation, 
which  will  be  affected  by  the  present  deci- 
sion. 

I  have  looked  over  the  laws  referred  to, 
and  without  giving  an  opinion  upon  them 
respectively,  I  can  only  observe,  that  in 
general,  they  merely  vary  the  remedies  on 
existing  obligations,  without  adding  to,  or 
diminishing  their  original  force:  Which 
is  the  case  of  motions  against  Sheriffs  and 
their  securities  and  the  representatives  of 
both,  and  for  Sheriffs  against  deputies  and 
theirs.  Whfen  the  remedy  was  given  by 
motion  against  the  securities  and  their 
representatives,  both  were  considered  as 
bound  by  existing  obligations;  all  those 
bonds  being  joint  and  several,  unless  made 
joint  through  mistake.  But,  suppose  a 
surety,  bound  by  a  joint  bond  at  the  time 
that  law  passed,  and  after  his  death,  which 
discharged  him  altogether,  as  the  law  was 
when  he  gave  his  bond,  a  motion  is  made 
against  his  executors  for  judgment  under 
the  new  law ;  it  would  come  to  the  present 
question,  and  would  receive  a  like  decision. 
The  great  case  of  docking  estates  tail,  was 
partly  mentioned  by  Mr.  Randolph,  and  as 
I  have  often  heard  it  complained  of,  it  may 
deserve  particular  notice.  That  act  did 
not  take  from  any  person,  a  right  vested, 
either  in  possession,  reversion  or  remainder, 
but  unfettered  them  of  limitations,  which 
restrained  their  power  of  disposition  of 
which  they  could  not  complain,  since  if 
they  chose,  that  the  land  should  go  to  the 
next  heir  in  tail,  they  might  still  so  dispose 
of  it  by  deed  or  will.  But,  it  disappointed 
the  expectation  of  heirs,  apparent:  It 
would  be  strange  indeed,  if  the  Legislature 
was  restrained  from  passing  laws  which 
might  disappoint  the  hopes  of  men.  But, 
what  was  the  existing  state  of  these  ex- 
pectations? In  England,  they  might  at  any 
time  be  defeated  by  fine  and  recovery.  Our 
Legislature  in  1710,  [Oct.  1705,  c.  21,  3 
Stat.  Larg.  320,]  prohibited  that  mode,  and 
reserved  to  themselves  the  sole  power  of 
docking  intails,  which  they  exercised 

288  *by  laws,    passed  in    each    particular 
case,  till   1776,  and  then    passed    the 

general  law,  upon  principles  of  public  util- 
ity, preserving,  as  I  said,  all  vested  rights. 
Children  of  wealthy  parents  hope  to  suc- 
ceed to  a  comfortable  provision ;  but,  shall 
that  hope  restrain  the  Legislature  from 
passing  laws,  subjecting  the  whole  prop- 
erty of  the  parent,  if  necessary,  to  the 
payment  of  his  debts?  The  cases  appear  to 
me  to  assimilate.  But,  further  to  shew  the 
intention  of  the  Legislature  to  avoid  the 
changing  existing  obligations,  I  woula 
refer  to  the  act  passed  in  January,  1788, 
which  I  before  mentioned,  and  was  one  of 
those  in  the  counsel's  list:  that  act 
declared  that  the  lands  of  the  Sheriff,  Cor- 
oner, or  other  public  collector  and  their 
securities,  may  be  taken  on  a  fieri  facias, 
on  judgments  to  be  obtained  against  them, 
with  a  proviso,  that  it  should  not  extend 
to  any  securities  who  should  have  become 
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BO  before  the  passing  of  that  act,  plainly 
distinguishing  between  the  principal,  (as 
to  whom  the  remedy  was  only  varied)  and 
the  securities,  whose  obligation  was  not  to 
be  changed,  f^rom  whence,  I  presume,  that 
if  the  Legislature  had  intended  the  clause 
now  under  consideration  should  comprehend 
prior  obligations,  they  would  have  observed 
the  same  distinction  between  the  principal 
and  securities,  and  there  would  have  been 
no  objection  to  the  law.  But,  they  have 
not  made  the  distinction ;  and  since  the 
Court  cannot  make  it,  but  the  latter  as  well 
as  the  former  must  be  involved  in  the  same 
decision,  we  must  decide  it  as  a  general 
question  respecting  all  the  obligors;  al- 
though it  is  probable,  that  EUiott  was  the 
principal  in  this  case,  from  his  being  first 
named,  and  having  paid  part  of  the  money. 
And  I  am  of  opinion,  that  the  law  does  not 
respect  this  bond  at  all,  but  the  creditor  is 
left  to  his  former  remedy  against  the  ap- 
pellant in  equity,  or  against  the  surviving 
obligor,  who,  in  the  event  of  their  paying, 
may  resort  to  the  appellant  for  reimburse- 
ment. Upon  the  whole,  there  is  error  in 
the  judgment,  which  is  to  be  reversed  by 
the  unanimous  opinion  of  the  Court. 
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[Friday,  October  23,  1802.] 

Descento— Suspeodioff  Act— The  act  of  1786,  coDcern- 
Incr  descents,  was  restored  by  the  sospendinff  act 
of  1792. 

Will— After- Acquired  Land«.*— [A  will  made  since 
the  1st  of  Jan.  1787,  (when  the  act  of  1786  took  effect) 
may  pass  after-acquired  lands.  If  It  evidently 
contemplated  such  property,  but  not  otherwise.] 

This  was  an  appeal  from  the  High  Court 
of  Chancery,  brought  by  Carter  Harrison 
and  Mary  his  wife,  and  by  Anne  and  Martha 
Allen,  against  William  Allen.  The  ap- 
peal is  grounded  on  the  following  case. 

John  Allen,  by  his  will,  dated  in  May, 
1783,  devised  all  his  estate  to  his  father 
William  Allen  the  elder,  and  afterwards 
purchased  a  tract  of  laud,  called  neck  of 
land  and  Robinson's  quarter  in  James  City 
county.  In  September,  1789,  the  said  Wil- 
liam Allen  the  elder,  by  his  last  will,  after 
certain  specific  bequests,  devises  as  follows : 
"Item,  I  give  and  devise,  to  my  son  John 
and  his  heirs,  forever,  all  my  lands  in  the 
county  of  Surry  and  in  the  county  of  Sus- 
sex. Item,  I  give  and  devise,  unto  my  son 
William,  all  my  lands  in  the  county  of  New 
Kent  and  James  City,  to  him  and  his  heirs 
forever,  also,  all  my  lands  in  the  counties 
of  Southampton  and  Nansemond,  to  him 
and  his  heirs  forever.  Item,  I  give  my 
plantation  on  the  three  creeks  to  my  son 
John,  to  him  and  his  heirs  forever,  I  also 
give  him  my  new  chariot.  Item,  I  give  my 
plantation  called  the  Fort-quarter  to  my 
son    William   and  his  heirs  forever.     Item, 


•will -After- Acquired  Lands— Construction  of  3tat« 

ate.— The  construction  jrlven  In  the  principal  case  to 
the  act  of  1785.  authorizlntr  the  devise  of  after- 
acquired  lands,  was  adhered  to  In  Raines  v.  Barker, 
13  (Jratt.  132.  134.  which  construction  was  that  the 
testator  might  devise  after-acdulred  lands  under 
that  act,  provided  there  was  Komethlngr  in  the 
lanfiTuafire  of  the  will  showlnar  an  intention  on  his 
part  to  dispose  of  such  lands.  The  principal  case 
is  cited,  in  support  of  this  proposition  In  Haines  v. 
Barker,  13  Gratt.  131.  See  Tun>in  v.  Turpln,  1  Wash. 
75:  Davles  v.  Miller,  1  Call  127:  Smith  v.  Edrlnfftoii, 
8  Cranch  (56:  Kendall  v.  Kendall,  5  Munf.  272.  The 
principal  case  is  the  sequel  to  Harrison  v.  Allen, 
VVythe291. 


all  the  rest  and  residue  of  my  estate,  of 
what  nature  or  kind  soever,  I  give  to  my 
said  two  sons  to  be  equally  divided  between 
them."  The  said  John  Allen  died  in  May, 
1793 ;  and  the  said  William  Allen  the  elder, 
in  July,  3793,  leaving  then  alive  one  son, 
to  wit,  the  said  Wm.  Allen,  the  defendant, 
and  three  daughters,  to  wit,  Mary,  (married 
to  Harrison,)  Anne  and  Martha,  the  plain- 
tiffs.    The  defendant  contends: 

1.  That  the  devise  of  the  lands  to  John 
having  lapsed  by  his  death  in  the  life-time 

of    his   father,    the   lands   so  devised 

290  descended   to   the  defendant  as  *heir 
at  law  to  his  father,  in -as-much  as  the 

act  of  the  8th  of  December,  1792,  had  re- 
pealed the  act  regulating  the  course  of  de- 
scents passed  in  the  year  1785,  and  as  the 
operation  of  the  act  of  December  8th,  1792, 
was  suspended  by  the  suspending  act  of 
December  28th,  1792,  until  the  1st  of 
October,  1793,  the  common  law  was  re- 
stored, there  being  no  act  of  Assembly  in 
existence  to  regulate  the  descent;  because 
the  suspending  act  did  not  revive  the  act  of 
1785,  as  that  would  be  repugnant  to  the  act 
of  1789,  which  declares  that,  if  a  statute  be 
repealed  and  the  repealing  statute  be  after- 
wards itself  repealed,  the  first  statute  shall 
not  be  revived. 

2.  That  the  neck  of  land  tract  purchased 
by  John,  did  not  pass  by  his  will  to  his 
father,  because  John  did  not  own  it  at  the 
time  of  making  his  will,  which  was  before 
the  act  of  1785. 

3.  That  the  neck  of  land  tract  did  not 
descend  to  William  the  father,  because,  the 
act  of  1785  being  repealed,  and  that  of  the 
8th  December,  1792  suspended,  the  common 
law  gave  the  rule. 

4.  That,  if  the  neck  of  land  tract  did 
pass  by  John's  will,  or  descended  on  his 
father,  then  it  passed,  by  the  will  of  Wm. 
the  father,  to  the  defendant:  If  not  the 
whole,  at  least  a  moiety  under  the  devise; 
and  a  fourth  of  the  other  moiety,  would 
descend  on  the  defendant. 

The  plaintiffs  insist. 

That  the  act  of  1785  was  restored  by  the 
suspending  act  of  the  28th  of  December, 
1792;  and,  therefore,  that  the  lapsed  lands 
descended  to  them  and  the  defendants  in  co- 
parcenary. That  the  neck  of  land  tract 
either  passed  by  the  will  of  John,  or  de- 
scended to  his  father;  and,  from  him,  it 
descended  to  tne  plaintiffs  and  the  defend- 
ant in  CO- parcenary,  and  did  not  pass  by 
the  will  of  the  father. 

291  *The  Court  of  Chancery   decreed  in 
favor    of   the   plaintiffs,    and  the  de- 
fendant, William   Allen,    appealed  to   this 
Court. 

Wickham,  for  the  appellant. 

Two  important  questions  arise  in  this 
cause.  1.  Whether  the  suspending  acts  re- 
store those  of  1785,  [c.  60,  12  Stat.  Larg. 
138,  c.  61,  p.  140,]  relative  to  wills  and 
descents?  2.  If  so,  whether  the  neck  of 
land  tract,  inherited  from  the  testator's 
son  John,  passed  by  the  will  of  William 
Allen  the  father? 

As  to  the  first:  It  is  submitted  whether 
Proudfit  V.  Murray,  1  Call,  394,  gives  the 
rule  with  regard  to  the  suspending  laws  in 
general,  and  particularly  with  regard  to 
this  case? 
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As  to  the   second :  According   to    the  de- 
cree,  the  appellant  gets  a  larger  proportion 
of  the  personal,  than   he   does   of   the  real 
estate;  when,  if  the  just   construction    had 
prevailed,  he  ought  to  have  had  five  eighths 
of  each.     The   Chancellor   has  laboured  to 
prove,  that  the  devise  of  the  lands  in  James 
Citj,  does  not  comprehend   this  tract;  but, 
\Titbout  taking  up  time  to  investigate  that 
position  thoroughly,  I  shall  merely  observe, 
that  this  part  of  the   will    strengthens  our 
construction  of  the  residuary  clause,  which 
we  contend  carries   these   lands.     With   re- 
spect to  personal  estate,  the  law  always  has 
been,  that  a  devise  of  personal  property  re- 
lates to  the  death  of  the  testator,  and  not  to 
the  time  of  making   the   will :  And  yet  the 
testator  can    no    more   foresee,  when  he  is 
making  his   will,  that  he  will  be  possessed 
of  a  lease  of  land,    or  of  a  slave,    at  some 
future  day,  than   he   can    that   he    will    be 
owner  of  other  lands,  after  the  will  is  made. 
Consequently,    if   a    residuary    clause  will 
carry  the  first,  it  ought  to  carry  the  second 
also.    The  reason  given  by  the  Chancellor, 
why  the  residuary   clause   carries   the  per- 
sonal estate  acquired  after  making  the  will, 
is  incorrect,  and  is  supported  by  no  author- 
ity ;  for,  it  is  not  because   the   property    is 
fluctuating,  but  because  it  was  a  rule 
292     of  the  civil  law,  •from  whence  it  was 
borrowed  by  the  Ecclesiastical  Courts : 
Which  did  not  apply  to  real  estates,  because, 
they  could  not  be  devised,  unless  the  testa- 
tor  had   them,    at   the  time  of  making  the 
will.     At  common  law,  lands  could  only  be 
devised  by  custom,  Litt.  Sect.  167 ;  and  the 
statute  of  Hen.   8,    merely   gave    power   to 
devise   those,    which  the    testator   had,    at 
the  time  of  making  the  will ;  for  the  words 
are,  that  a  person  having  lands,  may  devise 
them;  and    the    early    construction    on    it, 
considered  the  word  having,  as  requiring  a 
title  at  the  time  of  making  the  will.     Butler 
V.  Baker,  3  Co.  30.     Which    shews,    that    a 
will  in  England  operates  like  other  convey- 
ances by  deed,  and  not  as  the  institution  of 
an  heir  by  the  Roman  law.     [Hogan  v.  Jack- 
son,] Cowp.  305.     Therefore,  when   our  act 
of  Assembly    removed    the  impediment    to 
devising    lands,     it    necessarily    subjected 
them  to  the  same  situation,  under  residuarv 
clauses,    as    personal    estate   is  subject  to. 
For,  as  feudal  reasons  prevented  it,  at  first, 
when   they    were    removed,    the    residuary 
clause  ought  to  have   the    same    operation, 
as  to  both.     That  John  is  joined  with  Wil- 
liam  in    the   residuary   devise,    makes   no 
difference ;  for    the   testator,    who   is  to  be 
considered  as  inops  consilii,  will  still  have 
intended   to    pass    all   the  residuary  estate, 
which    he   might   have   at   the  time  of  his 
death;  and,    consequently,    lands    however 
derived,  for   that    is   the    idea    of   men,  in 
general,  when  they  insert  sweeping  clauses 
in  their   wills.     This   construction  is  con- 
sistent with  the  policy  of  the  Legislature, 
who  evidently  intended   to    put    both  kinds 
of  property  on  the  same  footing. 
Call,  contra. 

1.  The  lands  devised  to  John  by  the  will 
of  his  father,  descend  to  the  plaintiffs  and 
defendant,  who  are  the  children  of  the 
father. 

For,  the  act  of  1785  was  restored  by  that 
of  December  28th,  1792,  Proudfit  v.  Murray, 


1  Call,  394;  Brown    v.    Barry,    3   Dall.  367. 
Therefore,  as  the  devisee  died  in  the 

293  life-time  of  the   testator,  *the  devise 
became    void:  Of   course,    the    lands 

were  undisposed  of  by  the  will ;  and  de- 
scended on  the  testator's  heirs,  the  present 
plaintiffs,  and  the  defendant. 

2.  The  consequence  of  this  is,  that  the 
neck  of  land  tract,  upon  the  death  of  John, 
under  the  act  of  1785,  which  was  revived  by 
the  suspending  act,  became  the  property 
of  William  the  father:  On  whose  death  it 
descended  on  his  children ;  and  did  not 
pass  by  his  will.  For,  the  act  of  1785  does 
not  create  a  rule  of  construction :  It  merely 
gives  the  testator  a  power  of  devising  af- 
ter-acquired lands.  But,  this  power  he  may 
exercise  or  not,  as  he  pleases;  and,  there- 
fore, he  must  manifest  an  intention  of  do- 
ing so,  or  the  old  rule  will  prevail. 

In  the  present  case,  however,  the  testator 
has  not  manifested  any  intention  of  passing 
this  tract  of  land ;  since  he  uses  no  future 
words,  or  any  expression  equivalent  thereto. 

For,  the  devise  of  the  James  City  lands 
did  not  pass  them;  because,  the  testator 
meant  to  speak  of  the  lands  he  then  had  in 
that  county.  For,  it  is  improbable,  that 
he  calculated  not  only  that  he  should  own 
other  lands  at  a  future  day,  but  that  he 
should  own  them  in  a  particular  county. 
This  is  too  remote  a  possibility ;  and,  there- 
fore, the  Court  will  not  infer  it,  but  confine 
the  devise  to  the  lands,  which  the  testator 
had  in  that  county  at  the  time  of  making 
the  will. 

The  residuary  clause  does  not  pass  them : 
Because,  the  testator  possessed  a  large 
residuary  estate,  which  was  sufficient  to 
satisfy  it;  and,  therefore,  if  any  incon- 
venience or  absurdity  will  follow,  from  in- 
cluding the  neck  of  land  tract  under  the 
residuary  clause,  the  Court  will  confine  it  to 
the  other  estate.  Kennon  v.  M' Roberts,  1 
Wash.  113. 

A  gross  absurdity  would  follow  from 

294  the  other  *constructions,  for   the   de- 
vise is  to  John  and  William :  So  that, 

according  to  that  interpretation,  the  tes- 
tator will  be  made  to  devise  to  his  son 
John,  the  very  lands  which  he  was  to  in- 
herit from  that  John  himself.  Which  would 
be  preposterous;  and,  therefore,  upon  the 
rule  in  Kennon  v.  M' Roberts,  [1  Wash.  %,] 
the  devise  is  to  be  confined  to  the  other 
estate. 

That  the  personal  estate  is  subject  to 
a  different  rule,  and  that  the  devise,  as  to 
that,  takes  effect  from  the  death  of  the  tes- 
tator, makes  no  difference.  For,  that  does 
not  depend  upon  the  rule  of  the  Roman  law 
as  is  supposed,  but  is  founded  upon  the  rea- 
son stated  by  the  Chancellor;  namely,  the 
mutuability  and  fluctuation  of  that  kind  of 
property,  which  is  so  subject  to  change, 
that  the  testator,  on  any  other  construction, 
must  make  a  new  will  every  day,  4  Bac. 
Abr.  350,  [Gwil.  ed.].  Whereas,  lands  are 
not  subject  to  such  changes,  as  a  man  sel- 
dom owns  more  than  one,  or  two  tracts,  in 
the  course  of  his  life.  And,  therefore,  there 
is  no  necessity  for  extending  the  expression, 
so  as  to  include  objects  not  contemplated  by 
the  testator,  when  he  made  his  will. 

Randolph,  on  the  same  side.     The  case  of 
Kennon    v.    M' Roberts,  expressly   applies; 
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and  shews  that,  as  there  was  other  estate 
for  the  residuary  clause  to  operate  on,  it 
ought  to  be  confined  to  that,  and  not  ex- 
tended to  this  tract  of  land;  because  the 
absurdity  of  the  testator's  devising  lands, 
inherited  from  the  son,  to  the  son  himself, 
must  otherwise  follow.  The  testator,  al- 
though he  had  the  power,  was  not  bound  to 
exercise  it;  and  it  appears,  in  this  case, 
that  he  did  not  intend  to  exercise  it.  For, 
independent  of  the  absurdity  just  men- 
tioned, the  preamble  shews  he  only  meant 
to  devise  the  property  which  he  then  had ; 
because,  he  there  only  professes  to  dispose 
of  the  estate,  which  it  has  pleased  Grod  to 
bestow  upon  him :  Thereby,  plainly  mean- 
ing the  property  which  he  then  had. 
29S  rjpon  this  idea,  I  contend,  *that  even 
the  after-acquired  personal  estate  did 
not  pass.  The  general  reasoning,  in 
Da  vers  et  al.  v.  Dewes  et  al.,  3  P.  Wms. 
40,  is  in  favour  of  this  opinion ;  and  shews 
that,  under  circumstances  like  the  present, 
personal  property,  acquired  after  making 
the  will,  does  not  pass  by  a  general  residu- 
ary clause.  The  act,  only  intended  to  give 
the  testator  power  to  devise  after-acquired 
lands;  which  he  had  not  the  means  of  do- 
ing before,  Pow.  on  Dev.  1%.  But,  this 
was  a  right  which  he  might  exercise  or 
not,  as  he  pleased;  and,  therefore,  the  sim- 
ple question  is,  whether  the  testator  in- 
tended to  devise  this  tract?  which  nobody, 
under  the  circumstances  of  the  case,  will 
answer  in  the  afiQrmative.  It  is  impossible 
he  could  have  meant  to  devise  to  John,  the 
lands  he  was  to  inherit  from  him. 
Wickham,  in  reply. 

The  laws  upon  this  subject  ought  to  be 
considered  as  one  system ;  and,  therefore, 
it  is  proper  to  consider  what  the  law  was 
before  the  statute.  The  rule,  with  regard 
to  personal  estate,  is  predicated  on  the 
Roman  law;  which,  on  account  of  feudal 
regulations,  could  not  apply  to  lands:  And 
the  act  of  Hen.  8,  only  gave  power  to  de- 
vise the  lands  which  the  testator  had  at  the 
time  of  making  the  will :  So,  that  notwith- 
standing that  statute,  the  rule  could  not 
take  place,  because  the  impediment  was 
only  removed  in  part.  But,  when  the  act 
of  Assembly  destroyed  the  obstruction  al- 
together, there  was  nothing  to  prevent  the 
operation  of  the  rule;  and,  therefore,  since 
that  time,  the  rule  fully  applies.  As  to  the 
want  of  words  of  future  signification,  that 
objection  equally  applies  to  the  personal 
estate,  and  yet  the  law  is  clear,  that,  as  to 
that,  the  will  operates  from  the  death  of 
the  testator.  The  case  of  Kennon  v. 
M'Roberts,  cannot  have  decided  so  much  as 
the  other  side  contends  for.  It  is  not  ma- 
terial that  John  was  one  of  the  devisees; 
for,  the  testator  did  not  foresee  what  lands 
he  should  own  in  particular,  at  his  death ; 
and,  therefore,  he  meant  that  the  whole 
residue  of  his  estate,  real  and  per- 
2%  sonal,  ^should  pass  under  the  residu- 
ary clause.  For,  he  did  not  mean  to 
distinguish  between  them.  The  reason 
given  for  the  rule  as  to  personal  estate,  in 
4  Bac.  350,  is  not  correct ;  and  the  author 
is  not  supported  by  other  authorities. 

Call.  In  Swinburne,  418,  it  seems  as  if 
the  rule  formerly  was,  that  the  will  oper- 
ated, from  the  time  of  making  it,  as  to  per- 


sonal estate ;  and,  he  appears,  by  the  books 
cited  in  the  margin,  to  have  extracted  it 
from  authors  upon  the  civil  law:  Which 
proves  that  the  present  rule  is  the  work  of 
the  English  Courts,  founded  upon  the  in- 
conveniences arising  from  the  mutable 
nature  of  personal  property.  But,  there  is 
another  reason  given  for  it,  by  Ivord  Parker 
in  1  P.  Wms.  575,  which  defeats  Mr.  Wick- 
ham's  argument,  bottomed  on  the  Roman 
law;  namely,  that  the  rule  was  adopted, 
because,  unless  the  estate  went  to  the  ex- 
ecutor, there  was  no  person  before  the  stat- 
ute of  distributions  to  whom  it  could  have 
gone,  but  it  must  have  escheated;  and, 
therefore,  from  necessity,  it  was  decided 
that  all  belonged  to  the  executor. 

Wickham.  Lord  Mansfield,  who  is  ad- 
mitted to  have  been  a  great  civilian,  states 
the  rule  to  have  been  founded  on  the  civil 
law. 

ROANE,  Judge.  In  this  cause,  two  ques- 
tions occur : 

1.  Whether  the  descent  law  of  1785  was  in 
force,  or  not,  at  the  time  of  Wm.  Allen's 
death,  which  happened  in  1783? 

2.  Whether  the  statute,  respecting,  wills, 
of  1785,  operating  upon  the  will  of  the  said 
Wm.  Allen,  will  pass  his  lands  acquired 
after  the  date  thereof? 

As  to  the  first  question ;  it  was 
297  rightly  conceded  *by  the  appellant's 
counsel,  that  it  was  concluded  by  the 
decision  of  this  Court  in  the  case  of  Proud- 
fit  V.  Murray,  1  Call,  394.  That  decision 
revokes  the  effect  of  the  repealing  act  of 
1792,  until  October,  1793,  by  construing 
both  the  repealing  and  suspending  acts  to 
relate  to  the  first  day  of  the  session,  and 
thus  to  commence  their  operation  together. 
This  construction  was  made  under  the  com- 
mon law  doctrines  upon  this  subject;  and 
the  rule  governing  in  that  case  was  resorted 
to,  in  consequence  of  another  act  having 
rejected  the  rule  laid  down  in  the  act  con- 
cerning elections  in  relation  to  two  acts 
passed  during  the  same  session. 

This  rule  of  construing  a  statute  to  oper- 
ate by  relation,  taken  in  its  full  extent,  is 
certainly  often  retrospective,  and  productive 
of  the  highest  injustice.  It  has  accordingly 
been  changed  in  England  (as  well  as 
here,)  by  stat.  33,  Geo.  3,  ch.  13.  In  the 
case  of  Proudfit  v.  Murray,  however,  as 
well  as  in  this  case,  it  had  no  retrospective 
operation;  for,  the  contract  in  that  case, 
as  well  as  in  this,  arising  posterior  to  the 
passage  of  the  relating  acts  and  probably 
posterior  to  the  rising  of  the  Assembly,  I 
believe  1  shall  be  warranted  by  my  col- 
leagues in  saying  (for  I  did  not  sit  in  the 
cause)  that  the  decision  in  that  case  was 
not  meant  to  extend  to  a  mesne  act  hap- 
pening between  the  first  day  of  the  session, 
and  the  times  of  passing  the  act  so  re- 
lating. This  would  be  to  render  a  contract 
lawful  at  the  time,  or  an  act  then  innocent, 
the  one  unlawful,  and  the  other  criminal, 
by  relation  I  Such  a  doctrine  is  contrary 
to  the  general  nature  of  a  statute,  which 
is  prospective  in  its  operation :  and  it  may 
well  be  questioned,  whether  a  doctrine  of 
the  common  law,  so  replete  with  injustice, 
and  so  inapplicable  to  the  circumstances  of 
any  people  professing  to  be  governed  by 
existing  laws,  can  be  adjudged  to  have  been 
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adopted    by   the   ordinance  of   1776?    It  is 

true,  this  evil  will  the   seldomer  occur,    as 

that  rule  of  the  common  law  is  now  confined 

to    the  case    of   two    statutes   passed 

298  during  the  *same  session:  But,  it 
may  yet  sometimes  occur,  as  is  sup- 
posed; and,  whensoever  it  does,  it  will 
deserve  great  consideration,  before  the 
Court  can  sanction  so  retrospective,  and 
iniquitous  a  construction. 

Had  this  decision  of  Proudfit  v.  Murray, 
not  settled  the  question,  I  should  have 
wished  to  have  further  considered,  whether 
a  statute,  not  differing  from  a  former  one, 
bat  merely  iterating  the  provisions  of  it, 
and  containing  a  repealing  clause,  can  be 
said  to  repeal  the  former?  At  present,  I 
see  considerable  force  in  the  Chancellor's 
ideas  on  this  question ;  but,  I  wish  not 
to  pre- judge  it. 

As  to  the  second  question :  It  is  admitted, 
that  a  testament  of  personal  estate  speaks 
not  until  the  death,  and  that  after-acquired 
chattels  do  pass.  Whether  this  doctrine  was 
transplanted  into  England  from  the  Roman 
law,  or  not,  it  is  immaterial  to  enquire. 
Perhaps,  however,  it  was;  and  the  Courts 
in  England  assign  a  cogent  reason  in 
support  of  it,  as  applicable  to  chattels, 
arising  from  the  fluctuating  nature  of  that 
kind  of  property.  1  P.  Wms.  240.  But,  that 
reason  does  not  hold  in  relation  to  land, 
which  is  more  permanent,  and  with  respect 
to  which  the  testator  may  more  easily  keep 
pace,  by  varying  his  devises.  Besides, 
this  doctrine  of  the  Roman  law  was  inter- 
rupted in  England,  as  relative  to  lands,  by 
the  doctrines  of  feudal  law,  on  the  subject 
of  non-alienation :  And,  when  testamentary 
alienations  were  permitted  by  statute,  they 
were  considered,  not  as  a  constitution  of 
a  general  heir,  but  as  a  limitation  of  the 
testator's  estate  by  a  revocable  act.  [Swift 
▼.  Roberts,]  3  Burr.  1496:  And  as  an  appoint- 
ment of  particular  lands  to  a  particular  dev- 
isee: But,  a  man  cannot  appoint  to 
another,  lands  which  he  has  not.  [Har- 
wood  V.  Goodright,]  Cowp.  90. 

The  appellant's  counsel  was   mistaken  in 

supposing,  that  the  decisions,    relative    to 

land,  turned  upon  the   word    having, 
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seen    in    Cowp.    90;  where    it  is  also 

observed,  that  the  same  construction  had 
taken  place  upon  the  custom,  before  the 
statute. 

These  two  decisions,  therefore,  constitute 
the  grounds  of  the  criterion,  between  the 
two  kinds  of  property.  As  to  that  impedi- 
ment which  arose  from  the  feudal  system, 
there  could  certainly  be  no  objection,  with 
the  Legislature,  to  get  over  it:  But,  the 
other  reason,  arising  from  the  fluctuating 
and  transitory  nature  of  personal  property, 
does  not  hold  as  to  land ;  and  there  is  still 
the  less  necessity  to  extend  the  rule  to  that 
kind  of  property,  by  construction,  since  the 
equitable  laws  of  descent  lately  enacted. 
It  was  enough  for  the  Legislature  to  au- 
thorise a  disposition  of  after-acquired  lands, 
by  devises  evidently  contemplating  such 
property.  Further  they  have  not  gone :  And, 
as  the  will  now  before  us  does  not  evidently 
contemplate  after-acquired  lands,  I  am  of 
opinion,  that  the  decree  should  be  affirmed. 

FLEMING,    Judge.     Three    points    were 


made  by  the  counsel  for  the  appellant  in 
this  cause :  1st.  Whether,  during  the  period 
between  the  8th  of  December,  1792,  and  the 
Ist  of  October  following,  the  common  law 
was  restored,  so  that  the  lands  devised  by 
William  Allen  the  father,  to  his  son  John, 
(the  devise  having  become  ineffectual  by 
the  death  of  the  son,  living  the  father,) 
descended  on  the  appellant  as  his  eldest  son 
and  heir  at  law,  in  exclusion  of  his  sisters? 
2d.  Whether  the  lands  acquired  by  John 
Allen,  after  the  date  of  his  will,  passed  by 
the  devise  of  all  his  estate  to  his  father ; 
and  from  him  (whether  his  title  were  by 
descent  or  purchase,)  to  the  appellant  under 
that  clause  of  his  will,  which  gives  all  his 
lands  in  the  counties  of  New  Kent  and 
James  City  to  his  son  William?  and,  if  not, 
then  3d.  Whether  the  appellant  is  entitled  to 
a  moiety  of  them  under  the  residuary  clause 
of  his  father's  will? 

300  *The  first  point  having  been    fully 
considered  in  Proudfit   v.    Murray,    1 

Call,  394,  was  but  slightly  mentioned  by  the 
appellant's  counsel;  but,  it  may  not  be 
amiss  to  make  a  few  observations  on  it,  in 
order  to  shew  my  entire  concurrence  in  the 
principle  established  in  that  case.  The 
position  contended  for  by  the  appellant's 
counsel,  is,  that  the  act  of  1789  having 
declared,  that  whensoever  one  law,  which 
shall  have  repealed  another,  shall  be  itself 
repealed,  the  former  law  shall  not  be  re- 
vived, without  express  words  to  that  effect ; 
and,  therefore,  as  the  act  of  1785  had  been 
repealed  by  the  act  of  the  8th  of  December, 
1792,  it  was  not  revived  by  that  of  the  20th 
of  the  same  month ;  but,  there  being  no 
statute  in  the  way,  the  common  law  rule  of 
primogeniture  was  restored.  This  argu- 
ment, however,  involves  its  own  destruc- 
tion ;  because,  if  the  act  of  1785  was  not 
resuscitated  by  that  of  the  20th  of  December, 
1792,  namore  could  the  rule  of  primogeni- 
ture: for,  that  had  been  as  completely  abro- 
gated by  the  act  of  1785,  as  the  latter  was  by 
the  act  of  the  8th  of  December.  Besides,  it 
may  be  a  question,  whether  those  parts  of 
the  act  of  1785,  which  were  re-enacted  into 
that  of  the  8th  of  December,  were  repealed 
by  the  latter,  since  the  will  of  the  Legisla- 
ture remained  the  same.  But,  be  that  as  it 
may,  surely  that  construction  would  be  a 
strange  one,  which  should  allow  that  the 
repealing  clause  of  the  act  of  the  8th  of  De- 
cember, should  alone  continue  in  force, 
whilst  the  operation  of  every  other  part  was 
suspended,  by  that  of  the  20th.  It  would 
certainly  be  fairer  to  say,  that  the  opera- 
tion of  all,  or  none  of  it,  was  postponed. 
Again,  it  is  a  rule,  that  all  statutes  on  the 
same  subject,  should  be  taken  as  one  law ; 
and,  construing  the  acts  of  the  8th  and  20th 
of  December  by  that  rule,  the  suspending 
act  must  be  considered  as  annexed  to  the 
other,  immediately  after  the  repealing 
clause:  In  which  case,  the  act  of  the  8th  of 
December  will  not  operate  at  all,  until  the 
expiration  of  the  suspending  act ;  and,  con- 
sequently, the    act   of   1785  will  con- 
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October,  1793.  This  construction  sup- 
ports the  evident  will  of  the  Legislature, 
and  puts  an  end  to  the  discussion  on  the 
first  head. 

With  respect   to   the    second    point:  The 
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Neck  of  Land  tract  did  not  pass  by  the  will 
of  John ;  because,  it  was  purchased  by  him 
after  the  making  of  his  will,  and  both  the 
will  and  purchase  were  made  prior  to  the 
passing  of  the  act  of  1785,  and,  therefore, 
could  not  be  affected  by  the  subsequent  pro- 
vision of  that  act,  enabling  the  testator  to 
dispose  of  all  the  lands  which  he  has,  or 
may  have,  at  the  time  of  his  death.  But, 
that  circumstance  does  not  alter  the  case ; 
because,  the  rights  of  the  parties  to  this 
suit  will  be  the  same,  whether  William 
Allen  the  father,  took  them  by  descent,  or 
purchase,  from  his  son  John.  The  ques- 
fion  then  is,  whether  they  passed  by  the 
will  of  the  father?  The  act  of  1785,  only 
gives  1  power  to  devise  after-acquired  lands, 
leaving  it  to  the  discretion  of  the  testator 
to  dispose  of  them  or  not:  Consequently, 
in  order  to  produce  that  effect,  there  must 
be  something  indicating  an  intention  to 
exercise  the  power.  But,  in  the  present 
case,  the  testator  could  not  have  intended 
to  devise  to  his  son  John,  those  lands  which 
he  was  to  acquire  from  him,  by  descent. 
Such  an  idea  was  too  absurd  to  have  entered 
into  the  head  of  any  man  in  his  senses.  Of 
course,  the  after-purchased  lands  did  not 
pass  by  the  will  of  the  father. 

With  respect  to  the  third  point:  It  is  ex- 
tremely clear,  that  this  moiety  did  not  pass 
under  the  residuary  clause  of  the  father's 
will;  because  that  was  intended  to  pass 
only  what  was  not  given  before;  but,  this 
moiety  was  expressly  given  to  John,  and, 
therefore,  could  not  be  comprehended  under 
the  residuary  clause.  The  consequence  is, 
that,  as  the  devise  to  John  failed  by  his 
death  in  the  life-time  of  the  testator,  this 
moiety  descended  on  the  female  plaintiffs 
and  the   defendant,    as  the    heirs    of    the 

father. 
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the   decree   of  the  Court  of  Chancery 
is  right,  and  ought  to  be  aflfirmed. 

PENDLETON,  President.  We  have  to 
lament  that  the  Court  is  so  thin,  on  the 
decision  of  a  question  so  important  to  the 
parties,  and  the  community,  as  well,  be- 
cause we  are  deprived  of  the  able  advice 
and  assistance  of  two  of  our  worthy  breth- 
ren, as  because,  if  they  had  accorded  with 
us,  it  would  have  given  additional  sanction 
to  the  precedent:  On  which  account,  we 
should  certainly  have  forborne  to  hear  the 
cause,  if  we  had  not  been  informed,  that 
the  Judge  who  is  absent  (as  well  as  him 
who  is  present)  would  have  retired  from  the 
discussion.  We  have,  however,  this  con- 
solation, that  we  all  agree  in  opinion,  and 
indeed  have  had  very  little  doubt  upon  the 
question. 

The  case  is  shortly  this:  William  Allen, 
by  his  will,  dated  September  4th,  1789, 
having  devised  sundry  personals  to  differ- 
ent legatees,  and  several  tracts  of  land  to 
his  two  sons,  John  and  William  Allen,  de- 
vises'*  all  the  rest  and  residue  of  his  estate, 
of  what  nature  or  kind  soever,  to  his  two 
sons,  to  be  equally  divided  between  them,*' 
and  appointed  them  his  executors.  He  lived 
till  July,  1793;  and  in  the  mean  time,  his 
son  John  died  without  issue;  by  which  a 
considerable  estate,  consisting  of  the  lands, 
the  subject  of  the  present  controversy, 
(called     Neck     of     Land    and    Robinson's 


Quarter,)  and  a  number  of  slaves,  came  to 
William  the  father,  whether  by  his  son's 
will,  or  as  heir  at  law,  is  immaterial.  It 
is  admitted,  that  the  slaves  and  personals 
were  comprehended  in  the  residuary  clause 
in  the  father's  will,  so  as  to  give  the  son 
William  a  moiety  thereof;  but,  as  to  the 
lands,  it  is  insisted,  that  they  did  not  pass 
by  that  clause,  but  descended  to  the  testa- 
tor's heirs  at  law;  and,  such  being  the 
Chancellor's  decree,  the  appeal  brings  that 
question  before  this  Court.  For,  as  to  the 
several  estates  devised  to  John,  it  is 
agreed   the    bequests    became    lapsed 

303  *by  his  death  in  his  father's  life-time ; 
and    the   estate  was   distributable  to 

the  testator's  heirs.  The  rule  in  England 
is,  that  as  to  lands,  a  testator  is  supposed 
to  speak  at  the  date  of  his  will,  and  there- 
fore, although  he  shall  devise  all  the  lands 
which  he  may  have  at  his  death,  any  lands 
which  he  may  acquire  after  the  date  of 
his  will  do  not  pass,  but  descend  to 
his  heirs;  but  that,  as  to  personals, 
he  is  supposed  to  speak  at  the  time  of 
his  death,  and  a  general  residuary  de- 
vise will  comprehend  all  his  personals, 
without  enquiry  when  they  were  acquired. 
There  was  much  labor  at  the  bar,  to  shew 
from  what  sources  this  distinction  was  de- 
rived, which  appears  to  me  not  material. 
If  it  was  so,  my  impressions  are,  that  the 
distinction  proceeded  from  the  nature  of  the 
property.  Lands  are  visible  and  durable, 
and  their  acquisition  being  by  written  con- 
veyance, no  difficulty  occurs  in  ascertain- 
ing the  time  it  takes  place.  Besides  being 
valuable,  they  were  on  the  English  policy, 
considered  as  a  natural  fund  for  the  heir; 
and  that  after-purchases  were  not  meant  to 
be  comprehended  in  a  general  devise.  The 
rule  being  established,  when,  in  Bocken- 
ham's  Case,  [Gilb.  Dev.  138;  Bunter  v. 
Coke,  1  Salk.  237;  Pow.  on  Dev.  1  vol. 
197,  2  Lond.  ed.]  there  was  a  devise  to  all 
the  lands  he  then  had,  or  should  have,  at 
his  death,  there  was  great  labor  to  make 
the  rule  bear  upon  that  case,  from  the  word 
having  in  the  statute  of  wills,  and  other 
observations;  but,  the  decision  applied  the 
rule  to  that  case. 

On  the  other  hand,  personals  were,  when 
the  rule  was  established,  of  inconsiderable 
value ;  in  their  nature  perishable  and  muta- 
ble; the  property  transferried  by  mere 
change  of  possession,  without  written  con- 
veyances, and  in  secret,  rendering  it  diflB- 
cult,  if  not  impossible,  to  ascertain  the 
time  of  its  acquisition,  whether  prior  or 
subsequent  to  the  date  of  the  will.  It  was 
on  this  transient  nature  of  personals,  that 
another  common  law  rule  prevailed,  for- 
bidding a  division  of  interest  in  them, 
which  was  permitted  in  the  case  of  real 
estate.  A  donation  for  an  hour,  passed  the 
whole  property,  not  allowing  any  re- 

304  mainders  *or    reversions    to   operate. 
But,  whatever  was  the  source   of  its 

foundation,  the  rule,  as  it  came  to  us  from 
England,  was  well  understood,  and  estab- 
lished the  distinction  I  iirst  stated,  that, 
as  to  lands,  the  testator  speaks  at  the  date 
of  his  will;  and,  as  to  personals,  at  his 
death. 

It  is  certainly  true,    that   the  Revolution 
produced  a  great  change  in  our  system,  bat 
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not  so  broad  as  was  contended  for  by  Mr. 
Wickham,  so  as  to  put  all  transfers  of  prop- 
erty, whether  real  or  personal,  upon  the 
same  g'round.  The  change  was  principally 
confined  to  the  case  of  descents  and  dis- 
tributions ;  a  difference  being  still  preserved 
in  the  disposition  of  property,  either  by 
deed  in  the  person's  life- time,  or  by  will. 
Lands  can  only  pass  by  a  particular  mode 
of  conveyance;  personals  still  by  mere 
transmutation  of  possession :  Lands  pass 
only  by  a  will  in  writing,  subscribed  by 
two  witnesses,  or  written  by  the  testator ; 
personals  may  be  disposed  of  by  any  will, 
written  or  nuncupative:  And,  if  the  diffu- 
sive spirit  of  the  law  of  descents  be  recurred 
to,  setting  aside  the  rights  of  primogeni- 
ture, and  calling  to  the  succession  all  who 
are  in  equal  degree  of  kindred,  it  will  seem 
to  oppose  Mr.  Wickham's  doctrine,  by  let- 
ting in  those  collective  heirs,  instead  of 
giving  the  estate  to  a  particular  residuary 
legatee;  a  spirit,  which  also  dictated  the 
abolition  of  all  estates  tail,  in  order  to  ex- 
tend the  power  of  alienation,  and,  in  cases 
of  descents,  to  bring  all  our  lands  within 
the  operation  of  the  new  system. 

Having  made  these  general  preliminary 
observations,  I  proceed  to  consider  what 
the  Legislature  have  directed  in  the  case 
under  consideration.  The  words  of  the 
clause  are,  *'That  every  person  aged 
twenty-one  years  or  upwards,  being  of 
sound  mind,  and  not  a  married  woman, 
shall  have  power,  at  his  will  and  pleasure, 
by   last   will  and  testament  in  writing,  to 

devise  all  the  estate,  right,  title,  and 
305      interest,  in  possession,    reversion  *or 

remainder,  which  he  hath,  or,  or  at 
the  time  of  his  death  shall  have,  of,  in,  or 
to  lands,  tenements,  or  hereditaments,  or 
annuities,  or  rents  charged  upon,  or  issu- 
ing out  of  them.'*  With  respect  to  the 
present  will,  it  was  truly  observed  to  be  very 
absurd  to  suppose  that  the  testator  meant 
to  devise  to  John  and  William,  lands  which 
would  come  to  him  from  John  by  his  death : 
A  full  proof,  that  he  did  not  mean  to  com- 
prehend them  in  his  residuary  devise: 
And,  since  the  intention  of  the  testator  is  to 
be  the  governing  principle  of  construction, 
it  might  be  sufficient,  upon  that  ground,  to 
affirm  the  Chancellor's  decree,  in  the  pres- 
ent case.  But,  to  settle  the  question  in 
cases  where  that  objection  may  not  occur, 
the  Court  proceeded  to  consider  it  as  a  gen- 
eral question.  If  the  Legislature  had  in- 
tend^ to  abolish,  wholly,  the  distinction 
in  England,  they  would  certainly  have  de- 
clared that  every  testator  should  be  consid- 
ered as  speaking  in  his  will  at  the  time  of 
his  death,  as  well  respecting  his  real,  as 
his  personal  estate;  and  thus  have  put  an 
end  to  all  controversy  about  it:  Instead  of 
which,  they  have  only  varied  the  rule  as  to 
lands,  sub  modo,  that  is,  by  giving  testa- 
tors a  power  which  they  may  exercise  or 
not,  at  their  will  and  pleasure,  to  dispose 
of  their  after-purchased  lands;  meaning, 
as  it  appears  to  me,  to  meet  the  desire  in 
Bockenham's  Case,  where  a  man  shall  devise 
all  the  lands  which  he  shall  have  at  his 
death;  but,  not  further  interfering  with 
the  rule :  And,  to  me  it  seems  to  have  been 
done  with  great  propriety;  since  such  an 
extensive  clause  shews  the  testator  to  have 


contemplated  any  after  purchased  lands 
he  may  acquire,  and  that  they  shall  pass  to 
his  devisee ;  whereas,  without  such  clause, 
he  will  appear  to  have  had  in  view  only  his 
present  possessions,  leaving  future  acquisi- 
tions to  future  provision,  or  to  the  disposi- 
tion of  the  law :  And,  therefore,  where  the 
power  given  by  the  act  is  not  exercised  by 
such  a  clause,  as  is  the  present  case,  the 
rule   operates,    and    after-purchased    lands 

will  descend  to  the  heir  at  law.  It 
306      follows,  *that   I   am   of  opinion  with 

the  other  Judges,  that  the  decree 
ought  to  be  affirmed. 


Watson  V.  Powell. 

[Wednesday.  October  27th,  1808.] 
Wtast  Words  Pats  s  Pee  In  s  Will.* 

In  ejectment  brought  by  Watson  against 
the  Powells,  the  jury  found  a  special  ver- 
dict, stating:  That  Levi  Watson  being  on 
the        day  of  anno  domini  1776,  seised 

in  his  demesne  as  of  fee,  in  thirteen  acres 
of  land,  being  the  premises  in  the  declara- 
tion mentioned,  and  of  no  other  visible 
property  or  estate,  did,  on  the  day  and  year 
aforesaid,  duly  make  and  publish  his  last 
will  and  testament  in  writing,  the  material 
parts  of  which  are  as  follows.  *'I  Levi 
Watson,  have  thought  it  suitable  to  settle 
these  my  affairs  on  this  side  of  the  grave, 
and  all  this  my  temporal  estate,  which  it 
hath  pleased  God  to  endow  me  with,  which 
I  will  and  require  to  be  in  manner  and 
form  following:  I  give  my  soul  to  God,  &c. 
and  all  my  just  and  lawful  debts  to  be  dis- 
charged in  a  legal  manner,  &c.  2dly,  I  give 
and  bequeath  unto  my  sister  Rosy  Watson, 
13  acres  of  land  adjoining  the  place  called 
Bell-haven,  to  her,  and  21.  15s.  that  is  due 
for  the  rent  of  the  thirteen  acres,  and  61. 
128.  Od.  in  the  hands  of  Thomas  Addison, 
and  I  do  appoint  my  brother  in  law, 
Churchill  Ames  for  to  be  my  whole  executor, 
to  this  my  last  will  and  testament.  In 
testimony  whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  seal,  this  20th  day  of 
September,  1776."  That  the  testator  died 
in  1778,  without  issue,  leaving  William 
Watson  his  brother  and  heir  at  law.  That 
the  said  William  Watson  also  died  the  same 
year,  intestate,  leaving  the  plaintiff,  his 
son,  and  heir  at  law.  That  the  said  Rosy 
Watson  entered  on  the  lands,  by  virtue  of 
the  said  will,  and  was  seised  as  the  law  re- 
quires. That  she  married  Littleton  Addi- 
son, and  together  with  him  conveyed  the 
said  lands,  on  the  26th  day  of  March, 
307  1782,  to  Underbill.  *That  she  died 
in  1795.  That  Underbill  conveyed 
to  Henry,  who  devised  it  to  Susanna  Henry, 
who  intermarried  with  Stratten ;  and  with 
him  conveyed  to  James  Powell,  who  devised 
it  to  the  defendants.  The  District  Court 
gave  judgment  for  the  defendants ;  and  the 
plaintiff  obtained  a  writ  of  supersedeas 
thereto  from  this  Court. 

Call,  for  the  plaintiff,  contended  that  the 
devise  to  Rosy  Watson  carried  only  an  estate 

•Will-Constructloii— Wtast  Words  Pass  Fee— * 'Es- 
tate."—See  foot-note  to  Davles  v.  Miller.  1  Call  127. 
The  principal  case  is  cited  and  approved  in  Wyatt 
V.  Sadler,  1  Munf.  843.  548,  549:  Goodrich  v.  Hardinsr. 
3  Rand.  283:  Enerle  v.  Burns.  5  Call  478. 

Same— Same— Intention  of  Testator— The  principal 
case  is  cited  in  Wyatt  v.  Sadler,  1  Munf.  541. 
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for  life ;  that  the  reversion,  after  her  death, 
descended  on  William  Watson  the  heir  at 
law ;  and  that  the  plaintiff  claiming*  under 
him,  became  entitled  to  the  land,  on  the 
death  of  the  devisee  for  life. 

George  K.  Taylor,  for  the  defendant,  in- 
sisted that  the  question  was  completely  de- 
cided by  the  cases  of  Kennon  v.  M'Roberts, 
1  Wash.  96,  and  Davies  v.  Miller,  1  Call, 
127:  Particularly  the  latter,  in  which  it 
was  held,  that  the  word  estate  might  be 
taken  from  the  preamble,  or  other  parts  of 
the  will,  and  united  to  the  devise,  so  as  to 
convey  a  fee. 

Cur.  adv.  vult. 

PENDLETON,  President,  delivered  the 
resolution  of  the  Court  as  follows: 

This  was  an  ejectment  brought  in  the 
District  Court  of  Accomack,  by  Watson 
against  Powell,  for  13  acres  of  land  in  that 
county ;  in  which  there  is  a  special  verdict, 
stating,  that  Levy  Watson  being  seised  in 
fee  of  the  lands  in  question,  and  having 
no  other  visible  property,  made  his  will,  in 
1776 ;  wherein,  after  declaring  in  the  pre- 
amble, that  he  thought  it  suitable  to  settle 
his  affairs  and  all  this  his  temporal  estate, 
which  he  wills  and  requires  shall  be  in 
manner  following :  He  devises  the  land  in 
question,  with  two  small  sums  of  money, 
to  his  sister  Kosy  Watson,  and  made  no 
other  bequest.     That   he  died  without 

308  issue,  and  the  plaintiff  *is  his  nephew 
and  heir  at  law.     That  Rosy  Watson, 

the  devisee,  intermarried  with  Littleton 
Addison,  and  with  her  husband,  by  deed  in 
1782,  conve3'ed  the  land  to  Amos  Underbill, 
under  whom  the  defendant  claims.  Upon 
this  verdict  the  District  Court  gave  judg- 
ment for  the  defendants,  and  to  that  judg- 
ment there  is  a  supersedeas. 

Although  there  are  no  words  of  limitation 
in  the  devise,  yet  it  has  been  decided  in  this 
Court,  conformably  to  modern  decisions  in 
England,  that  the  word  estate  in  the  pre- 
amble, shall  be  incorporated  in  the  devise, 
and  pass  a  fee.  In  Kennon  v.  M' Roberts 
et  ux.  [1  Wash.  %,]  I  delivered  my  opinion 
fully  on  this  point,  the  other  Judges  sus- 
pended theirs  as  unnecessary,  all  concurring 
in  opinion  that  the  residuary  clause  in  that 
will  did  not  comprehend  the  reversions,  if 
there  were  any;  but  subsequent  judgments 
have  confirmed  the  opinion  I  then  delivered, 
on  that  point ;  which  is  considered  as  set- 
tled ;  and  on  that  ground,  there  is  no  error 
in  the  judgment. 

We  discover  an  apparent  defect  in  the 
defendant's  title,  as  Rosy  Addison  does  not 
appear  to  have  been  privily  examined. 
This,  however,  may  not  be  real,  (since  the 
Clerk's  certificate  of  the  probat  is  not  an- 
nexed to  the  deed;)  but  whether  so  or  not, 
is  of  no  importance,  upon  this  verdict,  as  the 
lessor  of  the  plaintiff,  who  must  recover 
upon  the  strength  of  his  own  title,  is  not 
stated  to  be  heir  at  law  to  Rosy ;  who,  for 
any  thing  which  appears  to  the  contrary, 
may  have  left  children.  Upon  the  whole, 
the  judgment  is  affirmed. 

309  *Ro88  V.  Overton. 

TMonday,  November  Sth,  1802,1 

Variance— Date  of  Arbitration   Bond.*— Variance  be- 
tween the  date  of  the  bond  declared  on,  and  that 

«Deed— Blank  Left  for  Date.— As  to  the  effect  of  flll- 


recited  in  the  award,  is  not  fatal,  if  they  asree 
in  every  other  particular;  that  is  to  say,  if  the 
bond  declared  on.  have  the  month  blank,  and  tbe 
award  recites  the  month,  it  will  not  be  fatal  if 
the  bonds  airree  in  other  respects. 

Lease— Covenant  to  Leave  in  Repair.t— O.  leased  a  mill 
and  premises  to  R. :  who  covenanted  to  leave  it  in 
repair.  The  mill  during  the  lease  is  carried  off  by 
ice.  R.  is  boand  to  pay  the  rents,  and  perform  the 
CO  venan  ts. 

Arbitration  and  Award— Setting  Aside  Award.t— [The 
Court  will  not  interfere  to  set  aside  an  award,  on 
the  crround  of  the  arbitrator's  having  mistaken 
the  law  in  a  doubtful  case.] 

The  Overtons  brought  debt  against  Kosa, 
upon  an  arbitration  bond,  and  declared  for 

6.0001.  on  a  bond  dated  the  25th  daj  of , 

in  the  year  1784,  and  conditioned  for  the 
performance  of  an  award,  concerning  the 
payment  of  the  rent  and  putting  some  im- 
provements on  a  tract  of  land,  merchant 
mill  and  fishery  of  the  plaintiffs,  which 
had  been  leased  to  Ross,  so  as  the  award 
was  made  ready  to  be  delivered  to  the  par- 
ties on  or  before  the  15th  day  of  June,  thence 
next  ensuing.  The  declaration  states  an 
award  as  follows: 

^* Bonds  having  been  entered  into  by 
Elizabeth  Overton  and  Richard  Overton  of 
the  one  part,  and   David  Ross   of  the  other 

infiT  a  blank  left  for  the  date  in  a  deed,  see  the  prin- 
cipal cane  cited  In  Keen  v.  Monroe.  75  Va.  428. 

tCovenant  to  Repair— Common-Law  Rule.— At  com- 
mon law,  a  covenant  to  repair,  obliged  the  lessee  to 
rebuild,  although  the  premises  were  wholly  de- 
stroyed, without  bis  default,  by  the  act  of  God.  In 
support  of  this  proposition,  the  principal  case  is  cited 
in  2  Min.  Inst.  (4th  Ed.)  pp.  194,  723,  92S :  Scott  v. 
Scott,  18  Gratt.  166. 

In  Maffsrort  v.  Hansbarcrer.  8  Leii^h  587.  the  coart 
said  :  '  And  even  where  there  were  such  express 
covenants  to  repair,  it  has  seemed  to  some  a  strained 
and  doubtful  construction  to  extend  them  to  the 
case  of  rebuildinsr.  Hoas  v.  Orerton  was  considered 
at  the  time  a  doubtful  case,  althoufirh  Ross  had  ex- 
pressly covenanted  to  deliver  the  mill  and  other 
improvements  '  at  the  expiration  of  the  said  term 
of  seven  years,  in  proper  tenantable  repair.'  " 

Same— Principal  case  Distinguished.- But  the  prin- 
cipal case  is  distinfiruished  in  Mairirort  t.  Hansbar- 
crer,  8  Leiffh  !>86.  on  the  srround  that  there  was.  in 
that  case,  no  covenant  to  repair,  or  to  deliver  the 
demised  premises  in  food  order,  or  in  the  same 
order  as  the  defendant  received  them,  as  in  tbe 
principal  case:  but  simply  a  covenant  or  acreement 
to  return  the  property  with  its  appurtenances. 

In  Clark  v.  Franltlin.  7  Leigrh  10.  the  court  said  : 
"  If  we  consider  Ross  v.  Overturn,  3  Call  309.  as  applica- 
ble to  this  case  (which  has  been  cited  as  applicable, 
thousrh  I  do  not  think  it  is  so),  then  the  builder  is 
answerable  for  all." 

Same— Effect  of  Statutes.— The  risrorous  construc- 
tion put  on  covenants  to  repair  at  common  law.  has 
been  modified  by  statute  in  Virginia  and  West  Vir- 
GTinia.  Va.  Code  1887,  sec.  2455:  W.  Va.  CJode.  ch. 
72,  sec.  22,  p.  600.    See  2  Min.  Inst  (4th  Ed.)  p.  7S3. 

See  crenerally.  monoflrraphic  note  on  **  Covenants" 
appended  to  Todd  v.  Summers.  2  Gratt.  167. 

$  Arbitration  and  Award— Awards  Favored.- The 
principal  case  is  cited  in  Pollock  v.  Sutherlin.  25 
Gratt.  95.  See  foot-note  to  City  of  Portsmouth  v.  Nor- 
folk County.  31  Gratt  727 :  and  monosrraphic  not« 
on  "  Arbitration  and  Award  "  appended  to  Bassett 
V.  Cunningham.  6  Gratt  684. 

Morris  v.  Ross,  2  Hen.  &  M.  408.  is  the  sequel  to  the 
principal  case. 

New  Trials— Verdict  Contrary  to  Evldenoe.— A  new 
trial,  on  the  ground  that  the  verdict  is  contrary  to 
evidence,  ought  to  be  g^ranted  only  in  cases  of  plain 
deviation,  and  not  in  a  doubtful  one.  merely  because 
the  court,  if  on  the  jury,  would  have  ffiven  a  differ- 
ent verdict :  since  that  would  be  to  assume  the 
province  of  the  jury,  whom  the  law  has  appointed 
tbe  triers.  For  this  proposition,  the  principal  case 
is  cited  and  approved  in  Brugh  v.  Shanks.  5  Leigh 
600,  602 ;  Mays  v.  Callison.  6  Leigh  235 :  Brown  t. 
Handley,  7  Leigh  124  :  Callaghan  v.  Kippers.  7  Leigh 
612:  Slaughter  V.  Tutt  12  Leigh  159,  160:  Read  v. 
Com..  22  Gratt  942  :  Vaiden  v.  Com.,  IS  Gratt  729 : 
Taliaferro  v.  Franklin.  1  Gratt  840  :  Muse  v.  Stern, 
82  Va.  89  :  Kimball  v.  Friend.  95  Va.  144,  27  S.  E.  Rep. 
901.  See  foot-notes  to  Patteson  v.  Ford.  2  Gratt  18 : 
Bell  V.  Alexander.  21  Gratt  1  ;  and  monographic 
note  on  "New  Trials." 
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part,  dated  the  22d  day  of  May,  1784, 
whereby  the  said  parties  bind  themselves 
mutually  to  abide  by  and  perform  the  award 
and  arbitrament  of  Joseph  Jones,  James 
Madison  and  Henry  Tazewell,  esq*rs,  arbi- 
trators, indifferently  chosen  by  them  of 
and  concerning  a  controversy  subsisting  be- 
tween them  relative  to  a  lease  or  agreement 
made  and  entered  into  the  24th  day  of  Au- 
gust, 1783,  between  Kichard  Morris,  on  be- 
half of  the  said  Elizabeth  and  Richard 
Overton,  and  the  said  David  Ross,  respect- 
ing a  tract  of  land,  a  merchant-mill,  fishery, 
&c.  adjoining  the  City  of  Richmond,  as  is 
particularly  specified  in  the  said  lease  or 
agreement,  so  as  the  award  be  made  and 
given  up  in  writing,  under  their  hands  and 
seals,  on  or  before  the  15th  day  of  June 
next  ensuing,  the  date  of  the  said  bond. 
We,  the  arbitrators  afore-mentioned,  have 
met  and  considered  the  lease  or  agreement 
aforesaid,  and  we  find  that  in  the  said  lease 
or  agreement  the  following  stipulations  are 
contained :  After  the  said  Ross  accepts  of  a 
lease  of  the'  land  adjoining  Richmond,  a 
grist-mill  thereon,  canal,  fishery,  &c.  and 
all  other  advantages  and  conveniences  of 
what   kind    soever   attendant    thereon,    he 

covenants  as  follows:  That  he  will 
310     make  the  improvements  *herein-after 

named,  to  wit,  a  convenient  bake- 
house, two  stories  high,  with  three  ovens, 
a  miller's  house,  32  by  16,  one  story  high 
with  two  chimneys  of  stone  or  brick,  lathed 
and  plaistered  and  finished  in  a  workman- 
like manner,  a  kitchen,  16  by  16,  with  a 
stone  or  brick  chimney,  ^  stable  of  con- 
venient siz^,  and  also  a  cooper^s  shop: 
That  he  will  open  the  canal,  extend  and 
improve  it,  so  as  to  admit  a  plentiful  sup- 
ply of  water,  as  far  as  the  situation  and 
plan  of  the  said  mill  will  admit  with  con- 
venience, to  pay  taxes,  and  to  deliver  the 
said  mill,  together  with  thei  improvements 
aforesaid  at  the  expiration  of  the  said  term 
of  seven  years,  in  proper  tenan table  repair. 
It  appears  by  the  admission  of  each  party, 
that  in  January,  1784,  by  an  extraordinary 
and  unexpected  movement  of  the  ice,  the 
mill-house  was  entirely  demolished,  and 
the  said  Ross  had  it  not  in  his  power  to 
prevent  the  same.  In  pursuance  of  the  sub- 
mission aforesaid,  we  the  said  Joseph  Jones, 
James  Madison  and  Henry  Tazewell,  do 
award  and  determine,  that  the  said  David 
Ross  shall  pay  the  rents  reserved  in  the 
said  lease  or  agreement,  notwithstanding 
the  accident  aforesaid,  and  that  the  said 
David  Ross  shall  comply  with  and  perform 
the  other  covenants  contained  in  the  said 
lease.*'  Pleas,  conditions  performed;  and 
no  award :  Issue  on  both ;  and  then  the 
record,  after  stating  that  the  jury  were 
sworn,  proceeds  thus: 

'^The  declaration  on  which  the  said  issues 
were  joined,  stated   the  date  of  the  bond  to 

be  the  25th  day  of 1784 ;  and  after    the 

jury  were  sworn  to  try  the  said  issues,  the 
counsel  for  the  plaintiff  with  the  assent  of 
the  defendant's  counsel,  amended  the  said 
date  at  the  bar,  so  as  to  be  the  22d  day  of 
May,  1784;  but  the  counsel  for  the  plain- 
tiffs, having  thereupon  suggested  that  the 
amendment  was  made  through  mistake, 
moved  that  the  date  of  the  said  bond  should 
be  restored  to  what  it  originally  was  when 


the  jury  were  sworn,  to  wit,    the  25th 

311  day  of ,  1784;  which  motion  *was 

opposed  by  the   defendant's   counsel, 

but  granted  by  the  Court." 

Verdict  for  the  plaintiffs  upon  both  issues ; 
and  the  defendant  moved  to  arrest  the  judg- 
ment: 

Ist.  Because,  no  date  to  the  writing 
obligatory  in  the  proceedings  mentioned  is 
set  forth  in  the  declaration,  the  month  in 
which  it  was  executed  not  being  therein 
stated.  2d.  For,  that  the  award  appears 
on  the  face  of  it  to  have  been  made  on  a 
different  obligation  from  the  one  declared 
on.  3d.  For,  that  the  breach  of  the  condi- 
tion of  the  writing  obligatory  in  the  pro- 
ceedings mentioned,  is  not  set  forth  with 
sufficient  certainty. 

The  District  Court  entered  judgment  for 
the  plaintiffs,  and  Ross  appealed  to  this 
Court. 

Hay,  for  the  appellant. 

There  is  a  variance  between  the  bond 
declared  on,  and  that  recited  in  the  award: 
For,  the  declaration  states  the  date  as  of 
the    25th  day  of  1784,    and   the    award 

as  of  the  22d  day  of  May,  1784.  This  mis- 
recital  is  fatal.  Turner  v.  Moffett,  2  Wash. 
70.  For,  the  declaration  states  the  breach 
in  not  performing  an  award  made  upon 
another  bond,  than  that  stated  in  the  dec- 
laration: Which  latter,  according  to  this 
record,  is  not  alleged  to  be  violated. 

Duval,  on  the  same  side.  The  award 
states  the  facts;  and  it  is  evident,  that  the 
arbitrators  have  drawn  an  inference,  from 
those  facts,  erroneous  in  point  of  law. 
For,  the  injury  done  to  the  premises  was 
owing  to  the  act  of  God,  which  excused  the 
covenant.  Thus,  if  a  house  fall  by  tem- 
pest, it  is  not  waste  in  the  tenant.  So,  if 
there  be  a  contract  for  the  purchase  of  a 
house,  which  is  burnt  before  a  conveyance, 
the  purchaser  will  not  be  bound  to  pay  the 
purchase  money.  Stent  v.  Baily,  2  Eq.  Cas. 
Abr.  689;  and,  there  are  various  instances 
where  it  has  been  held  that  inevitable 

312  *accidents     will    excuse    the    tenant. 
[Mingay,    argo.    in  Doe  v.  Sandham, 

citing  Brown  v.  Qui  tier,]  1  T.  R.  708.  It 
is  like  the  case  of  a  common  carrier,  who, 
though  generally  held  to  stand  insurer,  is 
yet  excused  by  the  act  of  God.  [Forward 
V.  Pittard,]  1  T.  R.  28.  The  arbitrators, 
therefore,  were  clearly  mistaken  in  their 
inference  from  the  facts;  and  the  Court 
may  relieve  against  it.  Jerdone  v.  Holt, 
[Saturday,  Dec.  18,  1790,]  in  this  Court. 

Wickham,  on  the  same  side.  The  Court 
may  correct  the  error  in  the  opinion  of  the 
arbitrators,  as  it  appears  from  the  face  of 
the  award.  [Pleasants  et  al.  v.  Ross,]  1 
Wash.  158.  The  sum  awarded  is  assessed 
upon  all  the  covenants,  and  not  for  the  rent 
only. 

Call,  contra. 

The  recital  in  the  award  of  the  date  of 
the  bond  does  not  vitiate.  1.  Because  it 
is  true :  For,  the  defendant  does  not  shew 
any  other  bond ;  and,  therefore,  it  must  nec- 
essarily apply  to  this,  as  the  Court  will  not 
presume  any  other.  2.  Because,  the  sub- 
stance of  the  bond  and  award  agree ;  which 
proves  the  reference  was  to  this  very  bond, 
and  to  no  other:  And  it  is  enough  if  by 
reference  it  can  be   ascertained.     Deane  v 


«;2.^ 


3  CALL 


Virginia  Rbforts,  Annotatbd. 


818-316 


CunlifFe,  in  this  Court.  M.  S.  [Thursday, 
April  20th,  1797].  The  names  of  the  par- 
ties, the  sums,  and  the  principal  matters 
of  the  bond  appear  in  the  award ;  which 
sufficiently  identifies  the  bond  referred  to. 

3.  Because,  the  arbitrators  have  found  the 
true  date  of  making  a  bond,  which  bore 
an  uncertain  date:  thus  rendering  that 
certain,  which  was  uncertain  before:  And 
they  clearly  had  a  power  to  do  so.  For, 
arbitrators  may  find  the  true  date,  in 
the  same  manner  as  a  jury;  who  are 
not  bound  down  to  the  date  expressed 
in  the  instrument,  but  may  find  the  actual 
date:  which  is  the  day  of  the  deliv- 
ery. For,  wherever  the  date  is  uncertain, 
void,  or  omitted,  it  may  be  supplied  by 
pleading,  or  finding.  [Cromwell  v.  Grums- 
den,]  1  Ld.  Raym.  335,  6  Mod.  244;  God- 
dard's    Case,    2  Co.    4;  1    Nels.     Abr.   388. 

4.  Because,  there  is  no  repugnancy,  be- 
tween the    date  expressed  in  the  bond,  and 

that    recited   in    the  award.     For,  it 
313      states,  that  the  bond  *was  dated,  and 

not  that  it  bore  date,  on  the  22d  of 
May,  1784 :  But,  it  is  the  delivery  which  con- 
stitutes the  date,  and  not  the  expression  in 
the  bond :  So,  that  the  date  is  independent 
of  the  words;  and,  therefore,  as  it  is  a  sub- 
stantive fact,  it  may  be  found,  without  as- 
sailing the  bond  itself.  Consequently,  the 
stating  the  actual  date  did  not  produce 
any  inconsistency.  5.  Because,  in  cases  of 
this  kind,  the  question  is  not,  when  the 
deed  was  made,  but  whether  the  party 
actually  did  make  it?  Groddard's  Case,  2 
Co.  4.  6.  Because,  the  bond  bears  date  in 
1784,  and  the  arbitrators  merely  add  the 
time  of  the  year :  So,  that  they  cannot  be 
said  to  misrecite;  for,  the  year,  which  is 
all  the  date  contained  in  the  bond,  is  truly 
recited;  and  the  addition  of  the  month  will 
not  prejudice;  because,  it  comports  with 
the  bond,  and  does  not  produce  a  variance : 
Which  is  the  only  iground  upon  which 
misrecitais  are  held  to  vitiate.  7.  Because, 
the  pleas  admit  the  award.  For,  the  plea 
of  conditions  performed  goes  to  the  award 
stated  in  the  declaration ;  because,  when 
he  says  he  has  performed  the  conditions  of 
the  bond,  he  virtually  affirms,  that  he  has 
performed  the  award,  which  is  alleged  to 
proceed  from  it.  The  same  observation 
applies  to  the  other  plea,  of  no  such  award 
as  that  stated  in  the  declaration.  For,  there 
the  plea  goes  to  the  award,  which  is  alleged 
expressly:  After  which,  it  is  too  late  to  ob- 
ject a  variance  between  that,  and  the  bond. 
Hubbard  v.  Blow,  and  Brown  v.  Ross,  M.  S. 
in  this  Court.  In  this  respect  it  differs  from 
Turner  v.  MofFett,  2  Wash.  70:  Because, 
there  was  no  subsequent  plea,  or  admission 
of  the  fact  in  that  case.  8.  Because,  it  has 
been  expressly  decided,  that  it  does  not 
vitiate.  Style  87;  Allen  87;  1  Ventr.  184: 
Which  are  conclusive  as  to  bonds:  and, 
therefore,  even  if  Turner  v.  Moffett  is  to 
prevail  in  cases  of  reference,  still  in  the 
case    of  a    bond,    the    award    will    not    be 

avoided,  by  such  a  misrecital  as  this. 
314  *The  defendant  was    bound    to  pay 

the  rents,  and  perform  the  covenants, 
notwithstanding  the  act  of  providence. 

A  distinction  has  been  sometimes  taken, 
between  a  case,  where  the  soil  itself  is  car- 
ried away ;  and   where   the    buildings    and 


conveniences  are  destroyed,  but  the  soil  is 
left.  In  the  former  case,  the  rent  is  said 
not  to  be  demandable,  (as  no  act  of  the 
tenant  could  enable  him  to  enjoy  the  prop- 
erty;) but,  in  the  other  it  is:  Because,  the 
tenant  still  has  the  use  of  the  soil,  and 
may  restore  the  conveniences  with  labor 
and  pains.  This  distinction  clearly  oper- 
ates in  favour  of  the  appellee  in  the  present 
case^  because,  the  tenant  might  re-build 
the  mill,  and  he  has  the  benefit  of  the  resi- 
due of  the  demise.  Besides,  the  rule  is  in- 
flexible, that  wherever  there  is  an  express 
covenant  to  pay  the  rents,  put  repairs,  or 
restore  in  tenantable  order,  there  the  tenant 
is  bound  by  his  covenant,  and  must  per- 
form it,  at  all  events :  And  the  want  of  en- 
joyment is  not  material;  because,  a  man 
may  covenant  under  seal,  without  a  consid- 
eration. [Paradine  v.  Jane,]  Allen  27; 
[Monk  V.  Cooper,]  2  Stra.  763;  [Shubrick 
V.  Salmond,]  3  Burr.  1638,  1640;  [Balfour, 
adm'r  v.  Wesson,]  1  T.  R.  310. 

Nicholas,  on  the  same  side.  Courts  are 
more  liberal  in  construing  awards  now, 
than  formerly;  and  the  subject  matter 
plainly  shews,  that  the  award,  in  this  case, 
was  made  upon  the  bond  stated  in  the  dec- 
laration ;  for,  that  is  certain,  which  can  be 
rendered  so.  2  Bac.  Abr.  218,  and  the  date 
might  be  averred.  The  defendant  cannot 
be  received  to  object  the  variance  at  this 
time.  For,  the  award  is  stated  in  the  dec- 
laration ;  the  plea  goes  to  it ;  and  the  jury 
have  found  it.  If  the  defendant  had  chosen 
to  have  drawn  the  variance  into  question, 
he  should  have  plead  it.  The  case  of  Tur- 
ner V,  Moffett,  2  Wash.  70,  is  not  like  this; 
1st.  because,  there  was  no  plea  over  in  that 
case,  as  there  is  in  this.  2d.  Because, 
315  the  award  there  *contradicted  a  rec- 
ord. The  issue  in  this  case  was, 
whether  the  award  was  made  in  pursuance 
of  the  bond  declared  on?  And  the  jury 
have  found  that  it  was;  which  is  conclu- 
sive. It  is  not  clear  that  the  Court  can 
correct  a  mistake  of  the  arbitrators,  if  in 
fact  they  had  drawn  an  erroneous  inference 
in  point  of  law.  The  case  of  Jerdon  v. 
Holt,  I  am  not  acquainted  with;  and,  that 
of  Ross  V.  Pleasants,  (Chancery  Decisions,) 
was  the  case  of  a  mistake  in  facts.  But, 
if  the  Court  can  make  such  a  correction, 
there  is  no  ground  for  it  in  the  present 
case.  For,  the  award  does  not  state  the 
facts  certainly  enough  to  enable  the  Court 
to  do  it.  However,  upon  the  merits,  the 
law  is  in  our  favor;  for,  the  express  stipu- 
lations bound  the  defendant  both  at  law,  and 
in  equity. 

Randolph,  on  the  same  side.  The  vari- 
ance is  not  material.  The  old  authorities 
are  clearly  so ;  and  they  are  approved  of  in 
Kyd  on  Awd.  159.  The  case  of  Turner  v. 
Moffett,  2  Wash.  70,  does  not  apply;  be- 
cause, the  award  there  contradicted  a  rec- 
ord ;  whereas,  this  is  merely  a  bond,  which 
is  matter  in  pais  only.  Besides,  the  case 
appears  to  have  passed  sub  silentio;  and 
the  jury  here,  have  found  the  fact.  The 
arbitrators  were  not  mistaken  in  the  legal 
inference.  There  were  several  other  ad- 
vantages besides  the  mills,  as  the  fishery, 
&c. ;  which  the  defendant  might  have  en- 
joyed, notwithstanding  the  ice ;  and,  there- 
fore, the  partial   inconvenience   ought  not 
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to  excuse  him.  Besides,  we  are  in  a  Court 
of  Law,  where  the  legal  covenants  must 
prevail:  For,  equitable  circumstances  are 
of  no  weight  in  the  present  action.  If  the 
defendant  supposes  they  are  of  any  avail, 
he  must  apply  to  a  Court  of  Equity.  But, 
even  there,  he,  perhaps,  would  not  be  re- 
lieved. For,  although  Ld.  Northington,  in 
Brown  v.  Quilter,  speaks  very  liberally,  yet 
he  hints  something  concerning  the  cross 
action  of  the  party,   which  would  not 

316  apply  *here.      The    accident    was    a 
probable  one,    and  yet  no    provision 

is  made  for  it;  which  looks  as  if  it  was  not 
considered,  at  the  time,  that  he  was  to  be 
relieved. 

Warden,  in  reply. 

There  is  a  plain  variance  between  the 
bond  declared  on,  and  that  recited  by  the 
referees;  which  is  sufficient  to  avoid 
the  award.  The  arbitrators  were  clearly 
mistaken  in  the  inference,  which  they  drew 
from  the  facts.  The  parties  did  not  intend 
it ;  and  the  law  does  not  support  their  de- 
duction. Landlord's  Law,  ill\  1  Inst.  S3. 
This  is  a  mistake  which  ought  to  be  cor- 
rected ;  and  the  Court  have  the  power  to  do 
it.    Kyd  on  Awd.  239. 

Wickham,  on  the  same  side.  There  was 
a  variance  between  the  bond  declared  on, 
and  that  produced  in  evidence.  It  is  not 
true,  that  you  may  declare  on  one  bond,  and 
srive  another  in  evidence.  The  difference 
is,  where  the  declaration  states,  that  the 
bond  bears  date  on  such  a  day,  and  where  it 
states  *'that  it  is  dated"  on  that  day:  In 
the  first  case,  you  may  prove,  and  the  jury 
may  find,  a  different  date :  but,  not  so  in 
the  latter;  because,  the  plaintiff,  by 
stating  the  date  in  his  declaration,  admits 
it.  Here  the  award  recites  a  distinct  bond, 
from  that  declared  on ;  which  is  expressly 
within  the  case  of  Turner  v.  Moffett.  And 
it  ought  to  be  so;  for,  suppose  the  arbitra- 
tors had  awarded  on  matters  not  in  this, 
but  another  bond,  ought  their  award  to 
have  bound?  The  pleas  do  not  admit  the 
award  to  have  been  made,  in  pursuance  of 
this  bond.  The  declaration  does  not  say  so ; 
and,  therefore,  the  plea  cannot  be  construed 
into  an  admission  of  it.  In  the  case  of 
Deans  v.  Cunliffe,  the  Court  had  the  notice 
before  them;  and,  therefore,  could  see  that 
the  award  pursued  the  reference.  Under 
every  view,  then,  the  misrecital  is  an  in- 
curable defect.  But,  upon  the  merits,  the 
plaintiff  is  not  entitled  to  recover.  The 
accident  could  not  have  been  prevented  by 
Ross.    The  covenants  could  not  be  en- 

317  forced  upon  the  principle  of  *natural 
law;  and  a  Court  of  Equity  would  re- 
lieve against  it,  as  is  clearly  proved  by  the 
case  of  Brown  v.  Quilter,  Ambl.  619.  Be- 
sides, if  the  strict  letter  of  the  covenant  is 
urged,  we  may  insist  that  the  plaintiff 
covenanted  for  our  quiet  enjoyment  against 
all  interruption  or  molestation ;  which  in- 
cludes the  accident,  that  has  happened. 

Cur.  adv.  vult. 

At  the  request  of  Pendleton,  President, 
Roane,  Judge,  delivered  the  resolution  of 
the  Court,  as  follows : 

In  this  case,  two  objections  have  been 
made  to  the  judgment  of  the  District  Court : 

1st.  That  there  is  a  variance  between 
the  award  and  the  bond  of  submission  stated 


in  the  declaration,  the  former  referring  to 
a  bond  dated  the  22d  of  May,  1784,  and  the 
declaration,  stating  the  bond  in  suit  to  be 
dated  the  2Sth  of  ,  1784.     In  support  of 

this  objection,  the  counsel  principally  re- 
lied on  the  case  of  Turner  v.  Moffett,  in  this 
Court,  reported  in  2  Wash.  71.  But,  that 
case  does  not  apply;  since  the  variance 
was  apparent  on  record,  against  which  no 
averment  is  admissible;  and  it  was  truly 
observed,  by  the  Attorney  General,  that 
that  case  was  distinguishable  from  the 
present ;  which,  being  a  bond  for  the  sub- 
mission, was  a  matter  in  pais,  and  the  sup- 
posed variance  might  be  corrected  by 
averment.  The  declaration  states,  that 
the  defendant,  on  the  25th  day  of  , 

1784,  by  obligation,  the  date  whereof  is  the 
same  day  and  year,  bound  himself  to  the 
plaintiffs:  In  the  breaches  assigned,  an- 
nexed to  the  declaration,  after  reciting  the 
lease  to  the  defendant,  and  its  essential 
covenants  on  his  part,  and  that  differences 
had  arisen,  which  the  parties  had  mutually 
agreed  to  refer  to  arbitration,  the  plaintiffs 
aver  that  they   entered   into  a    bond, 

318  similar    to  *that   entered  into  by  the 
defendant,    to    abide    by  the   award ; 

and  that  the  defendant,  on  the  same  day, 
to  wit :  the         day  of  ,  1784,  executed 

the  bond  in  the  declaration  mentioned.  It 
is  obvious,  from  the  award,  that  the  arbi- 
trators had  before  them,  not  Ross's  bond, 
but  that  entered  into  by  the  plaintiffs; 
which  they  say  is  dated  the  22d  of  May, 
1784.  Without  going  over  the  several  cases 
cited,  the  rule  laid  down,  in  1  Ld.  Raym. 
335,  seems  to  have  run  through  them  all ; 
that  is,  that,  if  a  bond  had  either  none,  or 
an  impossible  date,  the  plaintiff  may  aver 
any  day,  which  he  can  Pfove  the  bond  to 
have  been  delivered  on.  The  present  case  is 
that  of  no  date  to  the  bond ;  (for,  the  coun- 
sel's curious  criticism,  referring  the  25th 
day  of  something  to  the  day  of  the  3'ear, 
was  calculated  only  to  occasion  the  mirth  it 
produced).  We  consider  that,  as  well  as 
the  blank  date  averment,  to  be  no  date: 
and,  of  course,  there  is  no  variance  between 
that  and  the  true  date  mentioned  in  the- 
award;  in  every  other  thing,  in  parties, 
controversy,  and  arbitrators,  they  agree. 
And,  on  this  point,  there  is  no  error  in  the- 
judgment  of  the  District  Court. 

The  second  objection  is  to  the  award  it- 
self. On  this  point,  it  was  argued  by  Mr. 
Wickham,  that,  under  the  covenant  for 
quiet  enjo3'ment,  the  Overtons  were  the  in- 
surers of  the  property  against  all  accidents; 
but,  surely,  that  covenant  which  does  not 
differ  essentially  from  others  of  a  like  kind, 
only  obliges  the  lessor  to  defend  the  enjoy- 
ment of  the  lessee  against  legal  claims, 
and  not  against  a  separation  of  continuity, 
robbers,  thieves,  trespasses,  or  the  ice,  as 
was  said  by  the  counsel.  But,  it  was  ar- 
gued that  where  it  is  apparent  in  the 
award,  that  the  arbitrators  decided  upon 
principles,  in  which  they  were  mistaken, 
either  in  law  or  fact,  the  Court  will  set 
aside  the  award:  And  that  they  were  so 
upon  the  present  case ;  since,  it  being  stated 
that  the  mill-house  was  entirely  demolished, 
by  an  extraordinary,  and    unexpected 

319  movement  *of    the    ice,    which    Ross, 
had  it  not  in   his   power   to    prevent,. 
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they  mistook  the  law,  when  they  awarded 
that  he  should  pay  the  rent,  and  perform 
his  other  covenants  in  the  lease,  notwith- 
standing the  accident. 

For  the  sake  of  precedent,  the  Court  first 
considered  how  far  they  ought  to  interfere 
with  awards,  upon  this  ground;  and  are  of 
opinion,  that  they  ought  not  to  consider 
themselves  as  an  appellate  Court  from  the 
judgment  of  the  arbitrators,  and  reverse  it, 
merely  because  we  differ  in  opinion  from 
them,  on  a  doubtful  question;  but  ought  to 
place  ourselves  in  the  state  of  a  Court  ap- 
plied to,  to  grant  a  new  trial,  because  the 
verdict  is  contrary  to  evidence;  which 
ought  to  be  granted  only  in  case  of  a  plain 
deviation,  and  not  in  a  doubtful  one,  merely 
because  the  Court,  if  on  the  jury,  would 
have  given  a  different  verdict;  since  that 
would  be  to  assume  the  province  of  the 
jury,  whom  the  law  has  appointed  the  triers. 
This  rational  distinction  between  plain  and 
doubtful  cases,  is  observed  in  the  books 
which  justify  the  Courts  in  setting  aside 
awards  for  mistaken  principles:  That  this 
was,  at  least,  a  doubtful  question,  is 
evinced,  not  only  by  the  number  of  counsel 
employed  to  discuss  it,  but  from  the  English 
decisions  on  the  subject ;  and  on  this  ground 
we  think  the  District  Court  did  not  err  on 
this  second  point;  at  the  same  time  observ- 
ing, that  stating  it  as  a  doubtful  case,  can- 
not be  complained  of  by  the  appellant; 
since,  on  the  merits,  it  is  our  present  opin- 
ion, that  the  arbitrators  did  not  mistake 
the  law.  The  judgment  is,  therefore, 
affirmed  with  costs. 


320    *Mill8  V.  Bell,  Executor,  and  Others. 

[Monday,  November  Ist,  1802.] 
5«le  of  Land— Eviction— Measure  of  Damages*— Case  at 
Bar.- Where  the  title  to  part  of  the  lands  pur- 
chased, dating  the  paper  money  asre,  but  not 
conve3'ed,  was  evicted;  and  owincr  to  the  laches  of 
the  purchaser,  in  not  punctaally  payiner  some  of 
the  last  instalments,  the  vendor's  execator  was 
prevented  from  parchasincr  the  evicted  lands,  this 
Court  decreed  a  conveyance  of  the  lands  not 
evicted,  and  proportioned  tbe  loss  arisinsr  from  the 
eviction  on  the  whole  purchase  money:  Instead 
of  makinfiT  the  vendor's  estate  liable  for  the  value 
of  the  land  at  the  time  of  eviction;  which  would 
have  been  the  rale.  If  there  had  been  a  convey- 
ance with  warranty. 

John  Mills,  as  heir  and  devisee  of  Robert 
Mills,  filed  a  bill  in  the  High  Court  of 
Chancery  against  Joseph  Bell,  as  executor 
of  David  Bell,  and  the  executors  of  Robert 
Mills,  stating,  that  Robert  Mills  purchased 
of  David  Bell,  in  his  life-time,  two 
tracts  of  land,  one  of  210  acres,  and  the 
other  of  100  acres,  for  the  sum  of  5001.,  of 
which  220  had  been  paid,  1201.  were  ten- 
dered at  the  time  the  same  fell  due,  and  the 
payments  of  the  residue  suspended,  until  a 
title  to  the  lands  aforesaid  should  be  made. 
That  a  judgment  was  afterwards  recovered, 
by  one  Francis,  against  Robert  Mills,  for 
the  210  acre  tract.  That  the  defendant  has 
refused  to  make  the  plaintiff  a  title  for  the 
other  tract,  or  to  compensate  him  for  the 
value  of  that  recovered.  The  bill,  therefore, 
prays  for  a  conveyance  of  the  100  acre  tract, 

*Saie  of  Land— Eviction— Measure  of  Damages.- For  a 

discussion  of  this  question,  see  the  principal  case 
cited  in  Humphreys  v.  McClenachan.  1  Munf.  500: 
Stout  V.  Jackson.  2  Rand.  135,  188.  141,  166,  166;  Cabell 
v.  Robert,  6  Rand.  582;  Threlkeld  v.  Fitzhusrh,  2 
LelfiTh  455;  Thompson  v.  Guthrie.  9  Leifirh  106. 


reparation  for  the  other,  and  for  general 
relief. 

The  agreement,  which  is  referred  to  in 
the  bill,  after  reciting  the  names  of  the 
parties,  states,  ^*tbe  said  David  Bell  hath 
sold,  unto  the  said  Mills,  the  two  tracts  of 
land,  which  he  bought  of  Ro.  Wylie  and 
John  Francis,  except  a  neck  of  about  20  or 
30  acres,  of  Wylie*s  tract,  which  said  Bell 
sold  John  Hall.  Captain  Bell  agrees  the 
land  sold,  to  contain  300  acres.  Robert 
Mills  covenants  to  pay  him  5001.  Virginia 
money  for  the  same,  in  tpanner  following: 
1001.  immediately  down;  601.  next  Novem- 
ber ;  and  601.  every  year  following,  until 
the  said  500  is  fully  paid.  Captain  Bell 
promises  to  make  Robert  Mills  a  sufiBcient 
title  next  November,  They  do  hereby  bind 
themselves  and  heirs,  unto  each  other,  in 
the  penal  sum  of  one  thousand  pounds, 
under  their  hands  and  seals,  this  20th  of 
February,  1778." 

The  answer  of  Bell  states,  that  Robert 
Mills,    about   the   15th  of  June,  1781, 

321  offered  him  601.  *in    paper  money,  as 
one    of    the    instalments,    which,  not 

finding  any  papers  relative  to  the  sale  of 
the  land,  he  declined  taking,  till  he  should 
be  better  advised.  That  in  December,  1781, 
the  plaintiff  offered  him  1201.,  saying  it 
was  for  two  other  instalments  then  due; 
which  the  defendant  proposed  to  accept,  if 
he  would  pay  the  balance  in  specie,  but  the 
plaintiff  declined  it.  That  the  defendant 
afterwards  offered,  if  all  the  money  was 
paid  according  to  the  scale,  to  give  his  own 
bond  for  the  title  of  the  whole  land,  as  he 
had  reason  to  believe  he  could  purchase  the 
220  acre  tract  of  Francis;  but  the  plaintiff 
said  he  could  not  pay  the  whole  money,  al- 
though he  should  never  ask  a  title,  until 
he  paid  up  the  money,  according  to  the  in- 
stalments. That  the  defendant  has  never 
refused  to  convey  the  160  acre  tract,  if  he 
could  settle  as  to  the  other. 

A  witness  says,  that,  in  a  conversation 
between  the  plaintiff  and  defendant,  the 
latter  said,  if  the  former  would  pay  the 
money,  he  thought  he  was  still  able  to 
make  a  title  to  the  land  ;  and  that  the  plain- 
tiff tendered  the  amount  in  specie,  accord- 
ing to  the  scale. 

Some  other  witnesses  speak  about  the  ten- 
ders, &c.  and  there  are  receipts  for  four 
payments  of  601.  each. 

The  County  Court  decreed  a  conveyance 
of  the  100  acre  tract,  and  compensation 
for  the  tract  which  was  recovered  by 
Francis.  From  which  decree  the  defend- 
ants appealed  to  the  Court  of  Chancery, 
where,  by  consent  of  parties,  the  decree 
was  opened,  the  suit  retained,  and  or- 
dered to  be  prosecuted  as  an  original 
suit.  Whereupon  a  new  bill  and  answer 
were  filed,  and  some  new  depositions  taken, 
which  did  not  materially  alter  the  case. 
The  Court  of  Chancery  upon  the  hearing, 
directed  an  issue  to  ascertain  the  value  of 
the  lands;  and,  upon  the  return  of  the 

322  verdict,  *affirmed  the  decree  of 
the  County  Court,  as  to  the  convey- 
ance of  the  small  tract,  but  reversed  it,  as 
to  the  residue,  and  dismissed  the  bill.  From 
which  decree  of  reversal,  Mills  appealed  to 
this  Court. 

Call,  for  the  appellant. 
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The  plaintiff  ought  to  have  a  decree  for 
the  ninety  acres,  and  damages  for  the  loss 
of  the  210  acres.  That  the  payments  actually 
made,  were  in  paper  money ;  two  other  in- 
stalments tendered  in  that  medium;  and 
the  balance  offered  according  to  the  scale, 
only,  are  circumstances  which  will  not 
affect  the  case :  Because,  the  plaintiff  per- 
formed his  contract  throughout;  for,  he 
stipulated  for  the  currency  of  the  country, 
and  therefore  ought  to  have  the  benefit  of 
the  contract,  on  payment  of  that  kind  of 
money.  In  this  respect  it  differs  from  the 
case  of  White  v.  Atkinson,  2  Wash.  94; 
because  there,  the  purchaser  had  wholly 
neglected  to  perform  the  engagements,  on 
his  part,  which  was  the  foundation  of-  the 
Court's  opinion  in  that  case;  for,  having 
failed  to  perform  himself,  the  Court  could 
deny  its  aid,  unless  upon  equitable  terms. 
But  here  no  injustice  will  be  done,  as  the 
appellant  has  not  been  guilty  of  any  neglect 
to  the  injury  of  the  seller.  B*or,  the  con- 
tract was  made  when  paper  money  was  cur- 
rent; and  it  was  current,  also,  at  the  time 
of  payment,  and  of  the  tender:  So  that 
what  he  contracted  for,  he  actually  received, 
and  had  tendered  to  him.  It  therefore  re- 
sembles the  case  of  Taliaferro  v.  Minor,  1 
Call,  524;  in  which,  the  difference  between 
performance  and  non-performance  by  the 
purchaser,  was  distinctly  admitted.  Of 
course,  that  case  regulates  this,  unless  the 
purchaser  having  been  a  defendant  and  not 
a  plaintiff,  there,  may  be  supposed  to  con- 
stitute a  difference.  But  that  circumstance 
ought  not  to  alter  the  case,  if  the  plaintiff 
has  fulfilled  his  contract,  without  any  neg- 
ligence, or  fault;  for,  having  performed 
the  contract  himself,  he  has  a  right  to  in- 
sist on  fulfilment  by  the  vendor.  The  de- 
cree, therefore,  ought  to  have  been 
323  founded  on  the  paper  money  *contract, 
and,  of  course,  damages,  according 
to  the  verdict  of  the  jury,  ought  to  have 
been  allowed;  that  is  to  say,  the  90  acres 
should  have  been  deducted  at  its  value  by 
the  verdict,  and  the  balance  of  the  verdict 
decreed,  after  a  rebatement  of  the  purchase 
money,  according  to  the  scale. 

Wickham,  contra. 

The  case  does  not  depend  on  precedent, 
but  upon  immutable  principles;  for,  a 
Court  of  Bquity  may  retain,  or  dismiss 
bills,  at  its  discretion  ;  and  there  is  nothing 
which  entitles  the  plaintiff  to  favor,  in  the 
present  case.  It  does  not  appear  that  he 
has  laid  out  money  in  improvements,  or 
been  put  to  inconvenience  in  consequence 
of  the  purchase.  He  asks  strict  law ;  and, 
therefore,  should  shew  performance  on  his 
own  part.  He  does  not  do  so,  however ;  for, 
there  was  not  only  failure  to  tender  some  of 
the  payments  on  the  day,  but  the  bill 
actually  shews  a  suspension  of  payments. 
If  the  injury  is  compensated  for,  at  all,  it 
should  be  at  the  time  for  conveying  the 
complete  title ;  and  not  at  the  time  of  the 
verdict.  But  why  should  the  plaintiff  re- 
ceive damages,  as  he  was  not  to  pay  for 
the  deficiency?  In  this  view  of  the  case, 
the  Commissioner's  report  ought  to  be  cor- 
rected, having  regard  to  the  balance  of  the 
unpaid  purchase  money.  The  case  does 
resemble  Taliaferro  v.  Minor;  because, 
there,    all    the    purchase   money,    but    the 


shares  of  the  purchasers,  was  actually  paid ; 
and  the  purchasers  did  not  come  into  equity 
to  ask  a  favor,  so  as  to  enable  the  Court  to 
lay  them  under  terms;  for,  they  were  de- 
fendants to  the  cause. 

Call,  in  reply. 

With  respect  to  the  damages,  the  verdict 
affords  the  fairest  rule ;  because,  the  ques- 
tion was,  probably,  more  fully  investigated, 
at  that  time.  But,  if  this  be  rejected,  the 
report  of  the  County  Court  Commissioners, 
which  is  expressly  declared  to  be  for  the 
damages  sustained,  and,  therefore,  in  the 
nature  of  a  verdict  in  an  action  for  breach 
of  the  contract,  ought  to  be  taken  as 

324  a  ^measure  of  the  damage.  There 
was  no  default  in  Mills  as  to  his  pay- 
ments: Several  were  actually  made,  and 
two  others  tendered :  And,  although  it  does 
not  appiear  that  the  tender  for  the  601.  due 
in  1781,  was  made  on  the  very  day;  yet, 
that  may  have  arisen  from  the  death  of  the 
seller,  and  the  delay  in  his  executor  to 
qualify ;  which  is  the  more  presumable,  as 
no  objection  appears  to  have  been  made, 
on  the  ground  of  the  failure  to  pay,  at  that 
day. 

Cur.  adv.  vult. 

PENDLrETON,  President,  delivered  the 
resolution  of  the  Court,  as  follows: 

The  foundation  of  this  suit  is  an  agree- 
ment entered  into,  in  February,  1778,  be- 
tween David  Bell  and  Robert  Mills,  both 
since  dead,  by  which  Bell  agreed  to  sell  to 
Mills,  two  tracts  of  land,  which  he  bought 
of  Wylie  and  John  Francis;  which  he 
agreed  should  contain  three  hundred  acres, 
and  for  which,  he  was  to  make  Mills  a 
suflficient  title  the  next  November.  Mills 
was  to  pay  5001.  Virginia  money,  and  1001. 
down ;  601.  the  next  November,  and  601. 
every  year  following,  until  the  whole  was 
paid.  The  prompt  payment  was  made,  and 
so  were  those  of  November  following,  and 
that  of  November,  1779,  but  none  of  the 
subsequent  payments  were  made.  That  for 
the  601.  payable  November,  1780,  was  ten- 
dered, in  June,  1781,  when  the  depreciation, 
according  to  the  scale,  had  increased  from 
74  to  250,  and,  in  December,  1781,  601.  and 
the  601.  for  November,  1781,  were  tendered; 
when  either  the  paper  was  called  out  of 
circulation,  or  which  is  the  same  thing, 
the  scale  was  at  1000  for  one.  If  the  subse- 
quent payments  had  been  made  in  specie. 
Bell  would  have  been  made  amends  for 
former  disappointments;  and  there  appears 
some  reason  to  suppose  such  was  the  inten- 
tion of  the  parties,  but  it  is  not  so  suffi- 
ciently proved  as  to  be  the  ground  of 

325  a  decree.     The  depositions  prove  *the 
tender  of  the  paper    money,   and  two 

witnesses  say,  that  whilst  the  suit  of 
Francis  v.  Mills,  was  depending,  in  con- 
versation, Joseph  Bell  said  if  Mills  would 
parade  the  money,  he  thought  he  was  still 
able  to  make  a  title  to  the  land;  and,  after 
that  suit  was  tried,  Bell  told  Mills,  the 
plaintiff,  that,  if  he  would  comply  with  his 
uncle's  agreement,  he  was  willing  to  re- 
ceive the  money;  upon  which.  Mills  said 
here  is  your  money,  agreeable  to  the  scale, 
if  you  will  make  me  a  title.  Bell  replied, 
you  are  going  to  take  advantage  of  me, 
and  hastily  went  out  of  the  room;  upon 
which,  Mills  put   a  sum   of  specie  into  the 
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hands  of  one  of  the  witnesses,  who 
counted  it,  and  found  it  sufficient  to  dis- 
charge the  debt,  according  to  Mills'  report 
of  the  amount,  but  the  sum  is  not  men- 
tioned. This  evidence  of  a  tender  is  too 
uncertain  to  enable  the  Court  to  say  that 
the  non-payment  was  owing  to  the  cred- 
itor, so  as  to  relieve  the  debtor  under  the 
fifth  section  of  the  Scaling  act.  And,  upon 
the  whole,  the  contract  is  to  be  adjusted 
according  to  the  second  section  of  that  act. 
It  appears,  that  Bell  had  not  paid  for  the 
land  purchased  of  Francis,  nor  obtained  a 
conveyance ;  that  Francis,  by  ejectment, 
recovered  210  acres  of  the  300  sold  to  Mills, 
who  retained  only  90  acres;  and  that  even 
this  was  not  conveyed  to  him  by  Bell. 
Upon  which,  the  plaintiff,  nephew  and 
heir  of  Robert  Mills,  in  1780,  commenced 
this  suit  against  Joseph  and  Florence  Bell, 
executors  of  David  Bell,  and  William  Bell, 
his  heir,  at  law,  to  have  a  conveyance  of  the 
land,  and  an  indemnification  for  all  losses 
sustained,  or  to  be  sustained  in  consequence 
of  the  breaches  of  the  agreement,  on  the 
part  of  Bell.  Joseph  Bell  alone  answers 
the  bill,  which  is  taken  for  confessed  as 
to  William  Bell,  the  heir  at  law.  A  repli- 
cation is  filed,  and  the  depositions  of  wit- 
nesses taken :  upon  the  hearing,  a  decree 
is  made,  that  William  Bell,  the  heir,  should 
convey  to  Mills  the  90  acres,  and  that  the 
executor  of  David  Bell  should  pay  to  Mills 
what  should    be   recovered    for  the   mesne 

profits  of  the  210  acres  upon  a  suit 
326      then  depending ;  and  ^Commissioners 

were  then  appointed  to  value  the  210 
acres  recovered,  and  to  enquire  what  injury 
Mills  had  sustained,  from  the  reduced  value 
of  the  remaining  90  acres.  The  Commis- 
sioners having  reported,  that  the  value  of 
the  lands  recovered,  and  the  damages, 
were  1851.  The  Court  decreed,  that  Bell's 
executors  should  pay  the  same,  and  that 
the  cause  should  be  continued,  till  the  ac- 
tion for  the  mesne  profits  was  determined ; 
which  they  afterwards  say  was  decided  by 
a  verdict  for  Francis,  for  61.  and  costs: 
And  their  final  decree  is,  that  the  heir  con- 
vey the  90  acres,  and  the  executors  pay  the 
1851.,  the  61.  for  mesne  profits,  and  91.  9s. 
6d.  for  costs ;  and,  also,  the  costs  of  suit. 
On  an  appeal  to  the  High  Court  of  Chan- 
cery, by  consent  of  parties,  the  suit  was  re- 
tained, to  be  prosecuted  as  an  original  suit. 
A  new  bill  and  answer  of  Joseph  Bell  were 
filed,  and  several  witnesses  examined; 
which  do  not  seem  to  change  the  case  ma- 
terially; from  what  it  was,  in  the  County 
Court.  The  Chancellor  directed  an  issue, 
to  be  made  up,  and  tried  in  the  District 
Court  of  Staunton,  to  ascertain  the  value  of 
the  lands  mentioned  in  the  articles,  of 
agreement.  The  jury's  verdict  upon  that 
issue  is,  *^that  the  whole  land  is  worth 
6341.  10s. ;  the  90  acres  worth  6  dollars  an 
acre,  and  the  210  worth  7H  dollars  an  acre." 
On  the  hearing,  the  Chancellor  affirmed 
the  decree  for  the  conveyance  of  the  90 
acres,  but  reversed  it  as  to  the  residue,  and 
dismissed  the  bills,  with  costs  in  that  Court. 
He  afterwards  reversed  this  decree,  on  a 
new  argument;  from  which,  there  is  an 
appeal  to  this  Court.  The  first  point  which 
presents  itself  to  the  consideration  of  the 
Court    is,  by  what  ratio   the   compensation 


to  be  made  to  Mills  for  the  land  evicted, 
is  to  be  adjusted?  Whether  the  value  of 
them  at  the  time  of  eviction,  or  at  the  time 
the  purchase  was  made?  The  former  would 
be  the  rule,  if  a  conveyance  had  been  made 
with  warranty;  since  the  purchaser  is  en- 
titled, on  the  covenant,  to  the  increased 
value  of  the  estate,  as  well  as  for  any  im- 
provements he  may  have  made  on  it. 

327  But  when,  as  in   this  ^case,  the  con- 
tract is  executory,  a  Court   of  Equity 

will  adjust  it  upon  principles  of  equity, 
according  to  the  circumstances:  And  since 
Mills  appears  to  have  been  faulty  in  his 
payments,  which,  if  regularly  made,  might 
have  prevented  the  loss,  it  ought  to  be  ad- 
justed by  proportioning  the  loss  to  the  value 
of  the  whole  purchase  money,  for  the  whole 
land :  A  rule,  which  does  not  appear  to  have 
been  observed  in  either  of  the  Courts  below. 
In  the  County  Court,  they  gave  the  present 
value  of  the  land  lost,  and  that  without 
even  deducting  the  balance  of  the  purchase 
money;  and  the  Chancellor  has  dismissed 
the  bill  as  to  the  compensation,  without 
allowing  Mills  for  the  money  over -paid 
for  the  90  acres,  or  his  costs  in  defending 
the  suits  by  Francis. 

This  Court  having  fixed  the  rule  of  com- 
pensation, and  that  the  contract  is  subject 
to  the  legal  scale,  proceeded  to  adjust  the 
dispute  between  the  parties,  in  this  manner: 
The  5001.  purchase  money  reduced  at  five 
for  one,  is  1001. :  the  proportion  of  210 
acres  lost  so  reduced  is  701.,  leaving  301. 
specie  to  be  paid  for  the  901  acres.  Mills 
paid  2201. ;  which,  reduced  by  the  same 
scale,  is  441. ;  so  that  he  over-paid  141.  in 
November,  1779 ;  which  he  is  certainly  enti- 
tled to  recover,  with  interest.  The  mesne 
profits  and  costs  are  rejected,  because  he 
received  the  profits  himself,  and  should 
have  paid  them,  without  suit.  The  dam- 
ages for  his  disappointment  are  also  re- 
jected ;  because,  if  he  had  been  punctual  in 
his  payments,  the  title  of  Francis  might 
have  been  purchased  in,  and  a  loss  pre- 
vented. Therefore,  the  decree  of  dismis- 
sion ought  to  be  reversed,  with  costs,  and 
a  decree  entered  for  Mills  for  281.  (being 
the  141.  and  interest  for  twenty  years;)  and 
the  decree,  as  to  the  conveyance  of  the 
ninety  acres,  affirmed.  The  costs,  in  both 
Courts,  in  Chancery,  to  be  borne  equally 
by  the  parties. 

328  *The  decree  was  as  follows: 

** The  Court  is  of  opinion,  that  the 
purchase  money,  agreed  to  be -paid  by  Rob- 
ert Mills,  for  the  lands  in  the  proceedings 
mentioned,  ought  to  be  reduced  to  specie, 
according  to  the  legal  scale  at  the  time  of 
the  contract,  since  none  other  appears  to 
have  been  contemplated  by  the  parties  at 
the  time ;  and  that,  as  the  contract  remained 
executory  at  the  time  the  appellant  was 
evicted  of  part  of  the  land,  since  it  is  prob- 
able that  the  title  of  Francis  might  have 
been  purchased  in,  and  the  dispute  avoided, 
if  Robert  Mills,  or  the  appellant,  had  been 
punctual  in  their  payments,  the  compensa- 
tion to  the  appellant  for  the  lost  land  ought 
to  be  adjusted  according  to  the  value  at  the 
time  of  the  agreement,  of  which  there  is 
no  evidence,  except  the  consideration 
agreed  to  be  paid ;  which,  therefore,  ought 
to  be  the   rule;  and  that    proportioned  ac- 
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cording  to  the  quantities  of  the  lands 
lost  and  saved,  which  allots  to  the  land 
lost  seventy  pounds  specie,  and  to  the  ninety 
acres  saved,  thirty  pounds ;  and  the  appel- 
lant having  paid  two  hundred  and  twenty 
pounds,  which  reduced  amounts  to  forty- 
four  pounds  specie,  by  which  fourteen 
pounds  are  over-paid  for  the  ninety  acres, 
that  sum,  with  interest,  ought  to  have 
been  decreed  to  the  appellant ;  and  the  de- 
cree of  the  High  Court  of  Chancery  is  er- 
roneous in  dismissing  the  appellant's  bill 
as  to  that  claim,  with  costs.  The  claim  of 
the  appellant  for  the  mesne  profits  recovered 
by  Francis,  is  rejected,  because  those  profits 
were  received  by  the  appellant  himself; 
and  he  ought  to  have  paid  them  without 
suit.  Nor  is  he  entitled  to  damages  for 
disappointment  in  the  loss  of  the  land 
recovered,  since  it  probably  was  occasioned 
by  his  own  default;  and  that  there  is  no 
error  in  the  residue  of  the  said  decree. 
Therefore,  it  is  decreed  and  ordered,  that 
so  much  thereof  as  respects  the  conveyance 

of  the  ninety  acres  of  land,  be 
329     affirmed;    *and  that  the    residue  be 

reversed.  And,  this  Court  proceed- 
ing to  make  such  decree,  as  to  the  residue 
80  reversed,  as  the  High  Court  of  Chancery 
should  have  pronounced;  it  is  further  de- 
creed and  ordered,  that  the  executors  of  the 
said  David  Bell,  out  of  his  estate  in  their 
hands  to  be  administered,  pay  to  the  ap- 
pellant the  aforesaid  sum  of  fourteen 
pounds,  with  interest  thereon  for  twenty 
years;  and  that  the  costs  in  the  County 
Court,  and  the  said  High  Court  of  Chan- 
cery, be  equally  borne  by  the  parties." 


TinsUy  v.  Ander9on. 

[Wednesday.  November  lOth,  1802.] 
fauolvent    Debtor— Order   of  Payment  of  Debts.*— In 

wbat  order    debts  ajrainst  an  insolvent  debtor, 

wbo  is  Uvinfir.  are  to  be  paid. 
Bead— Presamptlon   of    PsynieDt.t— [A   bond  dated 

more  than  twenty  years  before  it  was  exhibited 

for  payment,  shall  be  taken  prima  facie,  as  paid.] 

Nelson  Anderson,  brought  a  suit  in  the 
High  Court  of  Chancery,  against  various 
persons  having  mortgages  from  Richard 
Anderson,  upon  lands,  slaves,  and  personal 



*Judfl:nent  Creditors— Order  of  Payment- Priority  of 

Tine.— The  principal  case  is  cited  in  Withers  ▼.  Car- 
ter, 4  Gratt  417.  See  monographic  note  on  "Judge- 
ments" appedded  to  Smith  v.  Charlton,  7  Oratt  425. 

Same— Ueii  of  Jadffment— Elegit;-  in  Taylor  v. 
Spindle.  2  Oratt.  57,  the  court,  in  expressing  its  dis- 
approval of  the  dictum  in  Eppes  r.  Randolph.  3  Call 
125.  that  it  is  necessary  to  the  preservation  of  the 
lien  of  the  judarment  against  subsequent  purchas- 
ers from  the  debtor,  that  the  creditor  should  either 
sue  out,  or  enter  of  record  his  election  of  the  writ 
of  elegit,  said  that,  on  the  contrary,  the  principal 
case  snstalued  the  lien  of  the  Judgment  from  its 
date,  where  execution  had  issued  within  the  year 
and  a  day.  Irrespective  of  the  nature  of  the  execu- 
tion, and  without  enquiry'  whether  the  creditor  had 
entered  on  the  record  his  election  of  the  elegit. 

So  also  in  the  case  of  United  States  v.  Morrison.  4 
Peters  1S4.  though  there  was  no  elegit  or  election  of 
one.  and  though  there  had  been  a  voluntary  sus- 
pension of  execution  for  years,  the  lien  of  the  judg- 
ment was  sustained  against  parties  claiming  under 
a  conveyance  for  valuable  consideration  made 
during  the  period  of  the  suspension. 

The  principal  case  is  cited  In  Taylor  v.  Spindle.  2 
Oratt.  68.  See  monographic  note  on  "Judgments" 
appended  to  Smith  v.  Charlton.  7  Oratt.  425. 

-^Presmufytlon  of  Payment.— As  to  the  presumption 
of  payment  after  lapse  of  time,  see  the  principal 
ca;»e  cited  in  Bowman  v.  Hicks,  80  Va.  810. 

Sureties— Sabroffstlon.— The  principal  case  is  cited 
in  Tompkins  v.  Mitchell.  2  Rand.  429.  in  support  of 
the  rule,  that  a  surety  is  entitled  to  every  remedy 


property.  The  bill  charges,  that  the  said 
Kichard  Anderson  hath  incumbered  his 
whole  estate  to  the  defendants;  that  the 
property  in  mortgage,  is  more  than  suffi> 
cient  to  pay  the  debts  due  the  mortgagees, 
and  praying  that  the  same  may  be  sold,  the 
mortgagees  paid,  and  that  out  of  the  bal- 
ance a  sum  for  which  the  plaintiff  is  bound, 
as  security  for  the  said  Richard  Anderson, 
may  he  paid,  the  plaintiff  being  unable  to 
obtain  redress  any  other  way. 

The  answer  of  Richard  Anderson,  filed 
September,  17%,  states,  that  it  will  be 
highly  ruinous  to  him,  if,  in  order  to  pay 
the  plaintiff,  the  mortgage  property  should 
be  sold  for  satisfaction  of  so  many  debts  at 
once.  That  he  has  a  reasonable  eic^cta- 
tion  of  raising  the  money,  before  the  next 
year's  crop  is  finished,  and  is  desirous  that 
the  plaintiff  should  be   paid   by   a   sale   at 

that  time,  if  not  paid  before. 
330         *Several  other  creditors  filed   bills, 
and  were  admitted  parties   plaintiffs. 

The  debts  consisted  of  mortgages,  judg- 
ments, (some  of  which  had  been  satisfied 
out  of  the  effects  of  the  securities  thereto, 
but  those  securities  had  never  been  re-paid 
by  Anderson,)  bonds  and  open  accounts. 

In  March  1797,  the  Court  of  Chancery  de- 
creed a  sale,  and,  in  March  1799,  ordered 
the  proceeds  to  be  applied,  first  to  discharge 
the  mortgages,  and  judgments  according  to 
priority,  and  the  residue  among  the  other 
creditors  proportionally,  and  the  Commis- 
sioner was  ordered  to  take  an  account.  In 
March  1800,  the  distribution  was  ordered  to 
be  carried  into  effect.  And,  thereupon, 
Tinsley  appealed  to  this  Court. 

Wickham,  for  the  appellant. 

Three  objections  to  the  decree,  occur  in 
this  case.  1.  That  the  report  is  not  certain 
enough  to  enable  the  Commissioners  to  pro- 
ceed. 2.  That  as  there  are  separate  mort- 
gages, and  specific  liens,  they  ought  to  be 
considered  separately,  and  not  blended  to- 
gether; but  each  lien  ought  to  be  satisfied 
according  to  its  date.  Therefore,  the 
Commissioner  ought  to  have  reported  the 
date  of  each  judgment  and  mortgage.  3. 
That  securities  are  suffered  to  take  prefer- 
ence of  specific  liens.  Thus  W<x>dson, 
without  any  Hen,  is  preferred  to  judgment 
creditors;  although  it  was  decided,  in 
Bppes  V.  Randolph,  2  Call,  125,  that  an  ex- 
pired judgment  constituted  no  lien;  and 
although  the  contest  here,  was  not  between 
the  debtor  and  the  creditor  only,  but  be- 
tween the  latter  and  other  creditors,  having 
equal  equity :  In  which  case,  they  ought 
to  be  permitted  to  retain  their  legal  ad  van - 


which  the  creditor  has  airainstthe  principal  debtor; 
in  short,  to  stand  completely  in  the  place  of  the 
creditor. 

The  principal  case  is  cited  in  this  connection  in 
Watts  V.  Kinney,  8  Leisrh  296:  Powell  v.  White.  11 
LeifiTh  882. 

Same— Same— Specialty  Debts.- Sureties  in  a  bond, 
who  pay  it  off  after  the  death  of  the  principal,  are 
entitled  to  rank  as  specialty  creditors  of  the  princi- 
pal, and  if  they  be  administrators  of  his  «state, 
may  retain  whatever  they  pay  on  account  of  such 
suretyship,  out  of  the  assets  that  come  to  their 
hands  as  administrators,  against  other  specialty 
creditors.  Powell  v.  White,  U  Leicrh  309,  816.  citintr 
Eppes  V.  Randolph.  2  Call  125;  Tinsley  v.  Oliver,  5 
"Munf.  419:  Tinsley  v.  Anderson,  3  Call  329:  Enders  v. 
Brune.  4Rand.  488:  WatU  v.  Kinney,  3  Leiffh  272: 
Lidderdale  v.  Robinson,  12  Wheat.  594. 

See  monoiH'aphic  note  on  ''Subrosration'*  appended 
to  Janney  v.  Stephen,  2  Pat  &  H.  11. 


\r  -D   1  n*ii lA. 


Oa 


8C4LL 


VuiGDflA  RKPOKTS,  AhVOTATBD. 


831-334 


tMgCM.  Of  coarse,  Tinslej  having  a  legal 
tifht,  ought  to  take  preference  in  the  dis- 
tribution* 

Duval,  contra. 

There  is  no  improprietj  in  the  direction, 
for  the  first  mortgage  is  to  Anderson ; 

331  *and  of  course,  according  to  the  ap- 
pellant's own  principles,  it  ought   to 

be  preferred.  The  security,  having  paid  off 
the  judgment,  ought  to  be  substituted  in  the 
room  of  the  creditor,  and  to  take  his  pref- 
erence. 

Cur.  adv.  vult. 

PBNDLBTON,  President.  The  Court 
doubt  whether  judgment  creditors,  or  sure- 
ties, who  are  to  be  placed  in  their  situa- 
tion, are  to  be  paid  by  priority,  or  rateably 
out  of  the  general  fund?  But  they  doubt 
also  on  a  more  important  question,  whether 
in  this  case,  where  equity  is  applied  to,  to 
distribute  the  funds  of  a  living  debtor,  the 
legal  preference  of  debts  according  to 
dignity,  in  distributing  legal  assets  of  the 
dead,  ought  to  give  the  rule,  or  that  of 
Chancery  in  the  distribution  of  equitable 
assets? 

On  these  points,  we  wish  to  hear  counsel. 

Wickham.  They  are  not  to  be  considered 
as  equitable  assets ;  but  as  property  gener- 
ally, subject  to  legal  consequences.  There- 
fore, the  first  mortgages  are  to  have 
preference  over  all  other  claims,  and  the 
judgments  next;  even  against  subsequent 
mortgages.  Of  judgment  creditors,  those 
prior  in  time  have  the  preference  where 
they  can  sue  Biegits;  but  where  they  can- 
not,,they  are  to  be  postponed  to  those  who 
can.  Eppes  v.  Randolph,  2  Call,  125. 
After  these  two  classes  are  satisfied,  bond 
and  all  other  creditors,  without  liens,  are 
to  be  paid  pro  rata.  1  Pow.  on  Mortg.  163. 
The  mortgages  not  recorded,  fall  within 
the  latter  class;  because,  against  creditors, 
they  are  void  as  mortgages.  With  respect 
to, the  securities,  they  will  have  the  advan- 
tage where  the  mortgages  and  judgments 
remain  unsatisfied ;  but  not  where  they  have 
been  discharged.  Several  of  the  creditors 
are  defendants,  and  are  not  asking  any 
favor  of  the    Court ;    they    therefore 

332  cannot  be  bereft  of  any  *legal  advan- 
tage which  they  may  have, 

Duval.  Where  the  bond  creditor  comes  as 
plaintiff  to  ask  equity,  he  will  be  post- 
poned'to  mortgages  and  judgments ;  because 
he  has  no  lien.  [Bristol  v.  Hungerford,] 
2  Vern.  525.  The  sureties  are  to  stand  in 
the  room  of  the  judgment  creditors,  and  to 
have  the  same  liens,  as  they  might  compel 
an  assignment  of  the  judgments.  [Par- 
sons et  al.  V.  Briddock  et  at.]  2  Vern.  608; 
Eppes  V.  Randolph,  2  Call,  125. 

Wickham.  The  difference  between  this 
case,  and  that  of  Eppes  v.  Randolph  is, 
that  in  this,  some  of  the  judgments  have 
been  completely  satisfied;  but  in  that,  the 
bond  was  not  discharged;  for  there  was 
only  a  decree  in  Chancery,  which  had  not 
been  fully  paid:  So  that  Randolph's  repre- 
sentatives might  have  been  sued  upon  the 
bond  itself. 

PER  CUR.  The  Court  is  of  opinion, 
that  the  decree  aforesaid  is  erroneous  in 
this,  that  it  directs  the  Commissioners  of 
sale  to  assign  bonds  to  such  creditors  who 
had  incumbrances  upon  the  lands  by  mort- 


gages, and  creditors  by  judgments  allow- 
ing prior  satisfaction  to  prior  demands, 
leaving  to  the  said  Commissioners,  the 
power  of  judging  what  was  the  force  of  the 
different  incumbrances,  and  their  opera- 
tion upon  the  different  funds,  which  should 
have  been  decided  by  the  Court,  and  spe- 
cific sums  decreed  to  each  claimant,  to  be 
paid  out  of  his  appropriate  fund ;  tiiat  the 
claims  ought  to  be  adjusted  upon  the  fol- 
lowing principles,  that  is  to  say:  The 
mortgage  to  William  Anderson  is  legally 
proved ;  but  he  appearing  to  be  fully  in- 
demnified, except  as  to  twenty  shillings, 
that  sum  together  with  the  money  paid  by 
John  Woodson,  another  surety,  to  Charles 
Thompson,  in  part  of  his  judgment,  ought 
to  be  first  paid  out  of  the  money  for  which 
the  land  conveyed  by  the  said  deed  was 
sold ;  and  the  residue  of  that  sale  to  go  into 
the  general  fund.     That    the   mortgage   to 

John      Fox      being      for     personals 
333      *only,  is  of  no  consequence,  but  he  is 

to    be   considered,  as  in  the   place  of 
William    Johnston,  who    is    a   creditor  by 
judgments.       All    the    other    conveyances 
stated  in  the  record,  not  being  proved  and 
recorded  according  to  law,   are   void  as  to 
creditors,  and  those  meant  to  be   benefited 
thereby    are  to  be  considered   as   specialty 
creditors  at  large,  except  where  they  have 
judgments  so  as  to    be    arranged    in   that 
class.     That  all  the  creditors,  by  judgment 
or  decrees,  ought  to  be  paid  out  of  the  gen- 
eral fund,  according  to  the  priority  of  re- 
covery, with  this  reservation,  that  when  a 
prior  creditor  shall  not   have   received  his 
money   of  sureties,    or   sued  out  execution 
on    his  judgment  within  a   year,    he  shall 
yield  priority    to  subsequent  judgments,  on 
which  executions  shall  have  been  so  issued, 
or  the  money  received  of  sureties.     In  both 
instances  of  the  xhoney  paid  by  sureties,  as 
well   as   in   all   other    instances,    sureties 
ought  to  be  placed  in  the  situation    of  the 
creditors  they  shall  have  paid,  or  be  bound 
to  pay.     That  the  remaining  funds,  if  any, 
shall  be  distributed,    pro  rata,    among  the 
several  creditors  who  have  no  lien  upon  the 
lands.      And    that    the    bond    to    Dorothy 
Johnston,    appearing    to    be    dated   above 
twenty  years  before  it  was  exhibited,    is  to 
be    presumed    paid,    and    rejected,    unless 
William    Johnston,     having    notice,    shall 
give  to  the  said  Court  of   Chancery,   satis- 
factory reasons  to  avoid  the   said  presump- 
tion.      The    decree,    therefore,     is    to   be 
reversed,  and  the  Court  proceeding  to  make 
such  decree  as  the  High  Court  of  Chancery 
ought    to  have  pronounced:    Decrees,  that 
the   said  Court  of  Chancery,  after   having 
directed  a  Commissioner  to  state  the  several 
claims    of    the    parties,  according    to   the 
principles  of  this   decree,  do  direct  specific 
sums  to  be  paid  to  each  claimant,  and  that 
the  costs  in  the  said  Court  be  first  paid  out 
of  the  general  fund. 

334  •Yerby  v.  Yerby. 

[Wednesday,  April  90tb,  1803.] 
Wills— Implied  R«yocatloa«^CsM  at  Bar.— If,  since  the 

•Wills  — Impllad  RevoGstioD  —  nsnisce.  —  On  tbia 
qoestion,  the  principal  case  is  cited  in  Bates  v.  Hol> 
man.  8  Hen.  &  M.  888.  KSB,  590,  581,  68S:  Savare  t. 
Meara,  %  Bob.  580;  Phanp  v.  Wooldrldffe,  14  Oratt 
887. 


530 


3  CALL 


Ybkby  V,  Ybrby. 


33&-S37 


act  of  1792,  and  before  the  act  of  17M  concerning 
wills,  a  man  havinfir  children,  makes  a  will  and 
devises  bis  wbole  estate  amoncrst  tbem:  after 
wbich.  be  marries  a  second  wife,  by  wbom  he  has 
children,  and  dies  without  altering  his  will:  the 
second  marriage  and  birth  of  children  is  no  revo- 
cation of  the  will. 

S«Be-5«me— S«aic— An  implied  revocation  of  a 
will  may  be  rebutted  by  circumstances. 

Sane-ProlMt  Coart—Quwre.— Whether  the  Court  of 
Probat  can  decide  whether  the  will  was  revoked 
or  not. 

Mary  Yerby  and  William  Yerby,  children 
of  Georg'e  Yerby,  filed  a  bill  in  the  Hififh 
Court  of  Chancery  against  the  administra- 
tor and  devisees  of  the  said  Georg'e  Yerby, 
stating,  that  the  said  George  Yerby,  in 
May,  1790,  being  a  widower  with  six  chil- 
dren, intermarried  with  Elizabeth  Rust,  by 
whom  he  had  issue  the  plaintiffs.  That  he 
had  promised  before  his  second  marriage, 
that  his  children  by  his  last  wife  should  be 
as  well  provided  for  as  those  by  the  first. 
That  after  the  death  of  the  second  wife,  he 
had  said  that  he  had  a  will  by  him  made 
in  1785,  which  he  would  alter  as  soon  as  he 
was  sufficiently  recovered,  as  it  provided 
for  a  dead  child,  and  made  no  provision 
for  the  plaintiffs.  That' he  died,  however, 
without  altering  the  said  will,  which  has 
been  admitted  to  record  in  Richmond 
County  Court,  and  that  judgment  was 
affirmed  by  the  district  Court.  That  the 
said  will  disposes  of  his  whole  estate,  so 
that  the  plaintiffs  are  left  without  a  shil- 
ling, if  the  said  will  should  stand :  But, 
the  plaintiffs  are  advised  .  that  the  second 
marriage  and  birth  of  the  plaintiffs  was  a 
revocation  thereof;  especially  under  the 
equity  of  the  act  of  Assembly,  which  di- 
rects that  a  will  made  when  the  testator 
had  no  child,  and  which  does  not  provide 
for  an  after-bom,  or  posthumous  child, 
shall  be  void  as  against  such  child,  who 
shall  be  entitled  to  a  distributive  share  of 
the  testator's  estate.  (Acts  of  1782  and 
1792. )  The  bill,  therefore,  prays,  that  the 
plaintiffs  may  be  admitted  to  such  share, 
and  for  general  relief. 

The  answer  does  not  admit  any  marriage 
agreement.  The  administrator,  who  is  the 
testator's  eldest  son,  says,  that  he  pressed 
his  father  on  his  death  bed  to  alter  his  will 
and  provide  for  the  plaintiffs;  but  it  was 
never  done. 

There  is  an  attempt  to  prove  a  marriage 
contract  for  the  benefit  of  the  issue 
3S5  by  the  last  marriage,  *but  the  evi- 
dence is  not  sufficient  to  establish  it. 
A  witness,  however,  says,  that  he  proposed 
to  the  testator  in  his  last  illness,  to  alter 
his  will,  and  provide  for  the  plaintiffs ;  but 
he  refused,  saying,  that  he  wished  some  al- 
terations, and  that  when  he  got  well,  he 
would  have  them  made.  That  he  appeared 
much  distressed,  and  wished  to  evade  the 
conversation. 

The  Court  of  Chancery  dismissed  the  bill 
upon  a  hearing ;  and  the  plaintiffs  appealed 
to  this  Court. 

Warden,  for  the  appellant. 

The  will  was  revoked  by  the  second  mar- 
riage and  birth  of  a  child.  Pow.  on  Dev. 
554.  The  first  marriage  and  children  will 
make  no  difference;  because,  the  father 
was  equally  tvound  to  provide  for  the  issue 
of  the  last,  as  for  those  of  the  first  mar- 
riage; and  the  presumption  is,  that  he 
equally  intended  it. 


Wick  ham,  contra. 

The  Court  of  Chancery  had  no  jurisdic- 
tion ;  for,  the  judgments  of  the  County  and 
District  Courts  were  conclusive:  And,  if 
the  plaintiff  wished  to  have  litigated  the 
question  raised  by  the.  bill,  he  ought  to 
have  done  it  in  the  I^aw  Courts,  and  not 
resorted  to  a  Court  of  Ekjuity.  Of  course, 
the  bill  was  rightly  dismissed  for  the  want 
of  jurisdiction,  even  if  the  appellants  were 
right  upon  the  merits.  But,  the  decree  is 
right  upon  the  merits  also ;  for,  there  was 
no  revocation.  Hardship  is  out  of  the 
question.  The  act  of  Assembly  only  pro- 
vides for  posthumous  children,  and  not  for 
those  born  in  the  life-time  of  the  testator. 
Revocation  is  not  presumed  for  the  benefit 
of  the  wife,  who  is  provided  for  by  law, 
but  for  the  children.  Of  course,  it  is  but 
the  common  case  of  a  man,  who  having 
children,  makes  a  will,  then  has  other 
children,  and  afterwards  dies  without  alter- 
ing his  will :  In  which  case,  the  subsequent 
children  are  always  disinherited.  The  act 
of  Assembly  goes  further  than  the  English 
law,  which  only  comprehends  the  first 
clause  of  our  act,  and  leaves  implied 
336  revocations  *bpen :  whereas  the  act  of 
Assembly  takes  them  up,  and  provides 
for  such  as  the  I^egislature  intended  should 
annul  the  will ;  and,  therefore,  no  other 
ought  to  have  that  effect.  Besides,  it  ap- 
pears by  the  testimony,  that  the  testator, 
when  upon  his  death-bed,  knew  of  the  will, 
and  did  not  alter  it:  which  rebuts  the 
ground  of  revocation  altogether. 

Warden,  in  reply. 

The  act  of  Assembly  expressly  gives  the 
right  of  resorting  to  a  Court  of  Equity  to 
litigate  the  will,  after  it  has  been  proved 
in  the  Courts  of  Law:  which  necessarily 
gives  jurisdiction  to  the  Chancery :  Besides, 
there  is  no  plea  to  the  jurisdiction ;  and  of 
course,  it  is  now  too  late  to  except  upon 
that  ground.  The  testator  declared  upon 
his  death-bed  that  he  would  alter  his  will; 
which  aids  the  implication.  There  is  noth- 
ing in  the  act  of  Assembly  which  operates 
against  an  implied  revocation  like  this; 
for,  it  has  said  nothing  about  it,  and  there- 
fore it  stands  as  it  did  before  the  act. 

Cur.  adv.  vult. 

ROANE,  Judge.  This  is  a  bill  brought 
by  the  second  children  of  Mr.  G.  Yerby 
against  his  administrator,  praying  that  a 
will  made  by  him  in  favor  of  his  first  chil- 
dren, prior  to  his  last  marriage,  may  be 
considered  as  revoked,  or  that  they  may  be 
let  into  a  share  of  his  estate,  under  the 
equity  of  the  third  section  of  the  act  of 
Assembly,  concerning  wills,  &c.  R.  C. 
168,    [Oct.  1785,  c.   61,  12  Stat.  Larg.  140]. 

The  will  contains  a  disposition  of  his 
whole  estate  of  his  first  children,  and  the 
present  plaintiffs  are  wholly  unprovided 
for. 

It  is  alleged,  but  not  shewn,  that  this 
will  was  made  by  Mr.  Yerby,  when  a  wid- 
ower :  But,  I  do  not  know  that  it  is  mate- 
rial whether  he  were  so,  or  was  then 
married  to  his  first  wife.  Most  of  the  cases 
on  this  head  are  of  wills  made  during 
celibacy:  But,  the  case  of  Chrijto- 
337  pher  v.  Christopher,  *4  Burr.  2128, 
was  of  a  will  made  in  the  lifetime  of 
a  former  wife:    She,  however,   died   with- 
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out  issue;  and  the  will  was,  I  presume,  of 
course  in  favor  of  a  strangfer.  In  the 
event,  however,  of  this  testator  having 
been  a  widower,  when  his  will  was  made, 
it  is  evident  that  a  greater  change  of  his 
situation  had  intervened  between  the  time 
of  its  date,  and  his  death,  than  under  a 
contrary  supposition ;  and  it  is  the  altera- 
tion of  situation  only,  which,  in  cases  like 
the  present,  gives  ground  to  presume  a  rev- 
ocation. I  cannot  also,  at  present,  see  a 
reason  for  presuming  a  revocation  in  favor 
of  the  children  of  an  intervening  mother, 
which  does  not  equally  hold  in  favor  of 
those  of  a  contemporaneous  one. 

This  case  may  be  considered:  1.  As  on 
the  general  qqestion  just  stated.  2.  As 
affected  by  the  testimony  in  the  cause. 

On  the  general  question,  I  have  found  no 
decisions  in  favour  of  a  revocation,  except 
where  there  was  a  disposition  of  the  whole 
property,  and  none  except  where  the  dis- 
position was  to  others  than  children  of 
the  testator.  If  the  case  stated  by  Lord 
Nottingham,  in  Wing^eld  v.  Combe,  2  Ch. 
Ca.  16,  be  considered  as  being  of  a  con- 
trary kind,  I  reply,  that  the  principle  of 
that  case  has  been  often  since  over-ruled, 
and,  that  that  case  would  not  be  subscribed 
to  at  this  day. 

As  to  the  first  requisite  above-men- 
tioned, our  will  comes  fully  up  to  it;  for, 
here  is  a  total  disposition.  The  second  re- 
quires some  consideration. 

If  a  man  standing  in  a  state  of  celibacy, 
or  being  married  has  no  children,  bequeaths 
his  estate  to  those  who  have  no  natural  or 
moral  claim  upon  him,  and  afterwards  con- 
tracts a  new  relation,  which  produces  those 
who  have  the  strongest  of  all  human  claims 
upon  him  for  protection  and  assistance,  in 
the  absence  of  all  testimony  relative 
338  to  intention,  *we  must  presume,  in 
honor  of  the  human  character,  and  in 
conformity  to  the  just  idea,  that  no  man 
intends  to  rebel  against  the  strongest  moral 
and  natural  duties,  that  the  testator  had 
forgotten  the  existence  of  the  instrument, 
or  had  supposed  it  nullified  by  the  posterior 
change  in  his  situation.  We  must  not 
readily  admit  a  presumption  so  outrageous 
against  every  thing  just  and  proper;  so 
militant  against  the  feelings  of  human 
nature,  as  that  a  parent  would,  in  favour 
of  strangers,  disinherit  his  whole  offspring. 
By  strangers  I  here  mean,  persons  other 
than  children  of  the  testator.  Whatever 
good  reasons  may  exist  with  a  parent  for 
pretermitting  particular  children,  it  is  an 
unreasonable  presumption,  that  the  whole 
of  a  man's  progeny  has  incurred  his  wrath 
and  displeasure.  But,  this  extreme  case  is 
widely  different  from  that  before  us.  Six 
out  of  eight  of  the  testator's  children  are 
provided  for :  Strangers  are  not  preferred 
to  his  own  offspring:  It  is,  at  most,  only 
a  particular  disherison :  And,  if  these 
children  had  been  the  children  of  the  same 
mother,  this  suit  would  not  been  brought. 
Yet,  it  is  not  easy  to  discern  that  their 
claims  on  their  father  are  less  strong  than 
those  of  the  present  plaintiffs. 

But,  however   this  question   may  be  as  a 
general  one,  the  idea  of   revocation    is   re- 
butted in  the  present  case. 
So  far  from  this  instrument  being  consid- 


ered by  the  testator  as  revoked,  as  being 
no  will,  it  was  considered  by  him  as  a  sub- 
sisting will;  but  one,  indeed,  which  he 
intended  afterwards  to  alter.  Abner 
Dobyns  proves  this.  A  reference  to  a  will 
as  a  subsisting  one,  rebuts  the  presumption 
of  revocation.  Brady  v.  Cubit,  Dougl.  31. 
And  an  expression  of  intention  to  revoke  a 
will  in  futuro,  does  not  revoke  the  will, 
unless  the  alteration  be  made.  Pow.  on 
Dev.  534*  Much  less  will  an  intention  to 
alter  a  will  be  presumed  to  revoke  it. 

339  *It  is  also  in  opposition  to  the  pre- 
sumption of  revocation,  that  the  de- 
visor declared  that  his  first  children  should 
not  be  injured  by  his  second  marriage, 
and  that  he  intended  the  land  he  lived  on, 
even  after  the  birth  of  his  last  child,  for 
the  sons  of  his  first  marriage:  Both  these 
intentions  would  be  contravened  by  a  deci- 
sion in  favor  of  revocation. 

It  was  argued,  by  Mr.  Wickham,  that  a 
Court  of  Equity  had  not,  and  that  the  Court 
of  Probate  only  had,  the  power  to  decide 
on  questions  of  implied  revocations.  He 
differs  much  from  a  respectable  Judge  of  the 
General  Court,  who  decided  in  the  case  of 
Wilcox  V.  Rootes,  that  a  Court  of  Probate 
had  nothing  to  do  with  questions  of  the 
kind.  That  judgment  was  reversed  in  this 
Court ;  but,  there  is  nothing  in  the  decision 
here,  conveying  an  idea,  that  the  power 
belonged  to  the  Courts  of  Probate,  in  ex- 
clusion of  other  Courts.  Mr.  Wickham' ■ 
idea  is  also  confronted  by  i  11  of  the  act 
* 'concerning  wills,  &c."  [Oct.  1785,  12 
Stat.  I^arg.  142;  c.  104,  {  13,  R.  C.  ed.  1819.] 
authorising  a  procedure  in  Chancery,  within 
seven  years,  to  contest  the  validity  of  a 
will. 

Mr.  Wickham  also  supposed,  that  the 
ground  of  implied  revocations  was  narrowed 
down,  so  far  as  to  shut  out  the  present 
case,  by  the  specification  of  two  cases  of 
total  and  particular  revocation,  provided 
for  by  {  3  of  the  same  act.  As  this  cause 
is  in  Mr.  Wickham's  favor  upon  the  merits, 
I  have  not  considered,  nor  shall  I  say,  far- 
ther than  is  inferable  from  this  opinion, 
whether  the  ground  of  implied  revocation 
taken  by  the  act,  be  narrower  than  that, 
which  before  existed.  But,  if  it  be  so,  it 
seem^  to  me  at  present,  that  if  the  strong 
negative  words  of  that  clause  interdicting 
revocations  otherwise  than  pursuant  to  the 
act,  do  not  extend  to  implied  revocations, 
neither  can  the  particular  affirmative  dec- 
larations thereof,  going  to  cases  not  coming 
up  to  the  general  doctrine,  or  only  inserted 
through  abundant  caution. 

340  *But,  the  plaintiffs  say,   they  come 
within  the  equity  of  the  third  clause 

concerning   wills,    &c.      That    clause    has 
two  members.     The  first  is,  that  if  a  testa- 
tor,   having  no  child  living,  shall  make   a 
will,  not  mentioning  or  providing  for  chil- 
dren, which  he  might  have,    if  at  the  time 
of  his  death,  he    leave  a  child,   or  his  wife 
ensient  of  a  child*    which    shall    be   born, 
such  will  shall  have   no   effect  during  the 
life  of  such  after-born  child,   and  shall  be 
void,  unless  the  child  die   without   having 
been  married,  or  before   attaining  twenty- 
one.     This   provision   stands    on  the  same 
ground  with  the  general  doctrine,  authoris- 
ing implied  revocations,,  which  I  have  just 
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stated:  It  makes  some  alterations,  indeed* 
as  to  the  effect  of  the  will  in  relation  to  the 
afterbom  child's  marrying  or  coming  of 
agei  but,  it  only  contemplates  a  case  of 
a  disposition  to  strangers;  for,  it  only 
applies  to  cases  of  testators  having  no  chil- 
dren Hying  at  the  c^ate  of  the  will.  It  con- 
sequently only  establishes  a  revocation, 
where  there  is  a  total  disherison  in  favor 
of  strangers,  of  all  the    testators'  progeny. 

In  these  important  respects,  our  case 
differs  from  that  provided  for  by  that  mem- 
ber of  the  clause,  and  does  not  come  within 
the  reason  upon  which  it  is  founded. 

The  latter  member  of  the  clause  relates 
to  posthumous  pretermitted  children,  and 
gives  them  a  provision  which,  it  is  pre- 
sumed, the  father  would  have  done,  could  he 
have  foreseen  their  future  existence.  The 
reason  and  equity  of  this  provision  does  not 
extend  to  our  case,  where  the  plaintiffs  were 
living  in  the  testator's  life-time. 

Under  these  impressions,  I  think  the  de- 
cree of  dismission  ought  to  be  afifirmed. 

FLEMING,  Judge.  The  important  ques- 
tion is,  whether  the  second  marriage  and 
birth  of  children  by  it,  revoked  the 
341  will  of  1785?  That  marriage,  *and 
the  birth  of  a  child  are  a  revocation, 
was,  at  first,  considered  as  applying  to 
personal  estate  only ;  they  were,  however, 
at  length,  settled  to  be  equally  applicable 
to  real.  [Wellington  v.  Wellington,]  4 
Burr.  2171;  Pow.  on  Dev.  555;  but  as  a 
presumptive  revocation  only,  liable  to  be 
rebutted  by  expressions  in  the  will,  or  by 
circumstances.  [Lugg  v.  Lugg,]  1  Ld. 
Raym.  441;  [Brady  v.  Cubitt,]  Dougl.  31: 
And,  in  the  present  case,  there  is  abundant 
evidence  that  the  testator,  when  about  to 
marry  the  second  time,  declared  that  it 
should  not  prejudice  his  children  by  the 
former  marriage;  and,  even  after  the  birth 
of  a  son  by  the  last  wife,  he  was  heard  to 
say  he  did  not  intend  him  any  land,  but 
would  give  him  an  education,  and  bind 
him  to. sea,  or  some  useful  trade.  These 
circumstances  repel  the  idea  of  a  revoca- 
tion, even  upon  the  principles  of  the  Eng- 
lish law :  And,  under  the  act  of  Assembly 
which  requires  actual  destruction  of  the 
will,  or  a  revocation  in  writing,  the  appel- 
lants can  have  no  relief ;  for,  they  come 
within  neither  of  the  exceptions:  Not 
within  that  which  declares  that  no  will, 
made  when  the  testator  had  no  child  living, 
shall  be  effectual  during  the  life  of  an 
after-bom  child ;  because  the  testator  had 
children  living  when  his  will  was  made: 
Nor  within  that  relative  to  posthumous 
children ;  because  the  appellants  were  not 
such.  Of  course,  there  is  nothing  to  save 
them  from  the  general  operation  of  the  law. 
For,  although  the  testator  is  said  to  have 
declared,  in  his  last  illness,  an  intention, 
if  he  recovered,  to  make  alterations  in  his 
will,  they  were  not  expressed,  or  reduced  to 
writing,  and,  therefore,  can  have  no  man- 
ner of  effect.  Consequently,  there  being 
nothing  to  impeach  the  will,  the  Chancellor 
did  right  in  dismissing  the  bill,  and  his 
decree  ought  to  be  affirmed. 

CARRINGTON,  Judge.  I  recollect  two 
cases  upon  the  subject  of  implied  revoca- 
tions: The  first  was  the  will  of  an  old 
man  who  had  never  married,  but,  who    af- 


terwards marrying,  and  having  children, 
the  General  Court  adjudged  it  a  revo- 
342  cation.  *The  other  was  the  will  of 
Mr.  Wilcox,  who  had  no  children  at 
the  time  of  making  it,  but  afterwards  mar- 
ried and  had  issue,  which  this  Court  decided 
revoked  the  will.  [Wilcox  v.  Rootes  et  al.,] 
1  Wash.  140.  The  present  case,  however, 
is  like  neither  of  them ;  for,  the  testator 
here,  had  children  at  the  time  of  making 
his  will;  and,  therefore,,  the  appellants  are 
not  entitled,  upon  the  ground  of  those  de- 
cisions. But,  even  in  cases  where  the  tes- 
tator has  no  children  at  the  time  of  making 
his  will,  the  presumption  may  be  rebutted 
by  circumstances:  And  here  the  testator 
spoke  of  his  will  in  his  last  illness,  and 
declared  an  intention  to  make  alterations, 
but  manifested  no  desire  to  revoke  it. 
Added  to  which,  he  had  before  said  that 
he  did  not  mean  to  give  the  complainants 
any  p^rt  of  his  estate,  but  to  educate  them^ 
and  bind  the  son  to  sea,  or  to  a  trade. 
These  circumstances  destroy  the  presump- 
tion; and,  as  the  appellants  do  not  come 
within  the  exceptions  in  the  act  of  Assem- 
bly, I  think  the  decree  is  right,  and  ought 
to  be  affirmed. 

LYONS,  Judge.     Concurred,  that  the  de- 
cree should  be  affirmed. 


Hill  V.  Burrow. 

[Thursday.  April  28,  1808.] 

WIIU—ConstructioD— Estates  Tall— Docking.*— Devise 

of  lands  to  T<  H.  to  him  and  his  heirs  forever;  bat« 
in  case  T.  H.  dies  witbout  a  lawful  heir,  re- 
mainder over  to  R.  H.  and  his  heirs  forever, 
created  an  estate  tail  in  T.  H.  and  consequently  is 
barred  by  the  act  of  Assembly  for  docking  entails. 

In  ejectment  brought  by  Hill  against 
Burrow,  for  a  tract  of  land,  the  jury  found 
a  special  verdict,  stating,  that  Richard 
Hill  made  his  will  on  the  3d  of  October, 
1774,  whereby  he  devised  the  lands  in  the 
declaration  mentioned,  as  follows:  *^I  give 
and  devise  to  my  son  Thomas  Hill,  all  my 
lands  on  the  north  side  of  Nottoway  river, 
in  Sussex  county,  to  him,  his  heirs  and 
assigns  forever,  as  also  my  lands  in  Bruns- 
wick county,  to  him  and  his  heirs  for- 
ever; but  in  case  my  son,  Thomas 
343  *Hill,  dies  without  a  lawful  heir, 
my  will  and  desire  is,  that  the  tract 
of  land,  in  Brunswick  county  only,  should 
descend  to  my  son  Richard  Hill  and  his 
heirs  forever."  That  the  testator  died  in 
the  year  1775.  That  Thomas  Hill  entered 
on  the  lands;  and,  in  February,  1779,  con- 
veyed them  to  Willburne.  That  the  said 
Thomas  Hill  died  in  1795,  without  having 
been  married,  and  leaving  at  the  time  of 
his  death  no  lawfully  begotten  child,  or 
children.  That  the  plaintiffs  are  the  heirs 
of  the  said  Richard  Hill,  the  younger,  the 
devisee,    in  the  said  recited  clause    of    the 

*Will8  —  Construction  —  Estates  Tall— Dockingr.— On 

this  question,  the  principal  case  is  cited  in  Tate  v. 
Tally,  3  Call  350.  361.  and  note:  foot-note  to  Callis  v. 
Kemp,  11  GratL78:  Eldrldsre  v.  Fisher,  1  H.  &M. 
6fl2:  Broaddusv.  Turner,  5  Rand.  311:  Thomason  v. 
Andersons,  4  Leifirh  123:  Wilkios  v.  Taylor.  6  Call 
156:  Newby  v.  Blakey.  3  H.  &  M.  60;  DiUiard  v.  Tom- 
liuRon.  1  Munf.aoS;  Colemans  v.  Holladay.  6 Munf .  60: 
mdball  V.  Lupton.  1  Rand.  204:  Goodrich  v.  Hard- 
in cr.  8  Rand.  :^.  285;  Bells  v.  Gillespie.  5  Rand.  282. 
300:  See  v.  Craigen,  8  Lelgrh  452;  Tinsley  v.  Jones,  IS 
Gratt.  293.  29ft  (see /oo^no^tf).  See  2Aso,  foot-note  Xo 
Carter  v.  Tyler,  1  Call  16B. 


533 


8  CALL 


Virginia  Rbposts,  Ammotatbd. 


344-^46 


will  mentioned.  That  the  defendant  holds 
nnder  the  said  William  Willburne.  The 
District  Court  gave  judgment  for  the 
defendants;  and  the  plaintiffs  appealed  to 
this  Court. 

G.  K.  Taylor,  for  the  appellant. 

The  question  is,  whether  the  devise  over 
was    good,  and  took   effect,  upon  the  death 
of   the    first   devisee   without   issue?    The 
words,  a  lawful  heir,    confine   the  contin- 
gency to  the  time  of  the  death  of  the  first 
devisee:  which  is  a  reasonable  period,  and 
within    the   rules  concerning  executory  de- 
vises.    The  law  has  undergone  a   consider- 
able  change  upon    subjects  of   this  kind. 
After    the    statute    of  Hen.  8,    concerning 
wills,  the  Judges,  for  the   sake   of  aliena- 
tion, usually  inclined  to   construe   the   be- 
quest    to    be    an    entail,     instead    of    an 
executory  devise ;  but,  not  having  the  same 
motive  for  it  in  personals,  they  soon  estab- 
lished a  different  rule,  with  regard  to*  them. 
B^earne    on    Rem.  182;    and,  therefore,    in 
Pinbury  v.  Clean,  [1  P.  Wms.  563] ;  Atkin- 
son V.  Hutchinson,    3    P.    Wms.    258;  and 
various  other  cases,  the   slightest   expres- 
sions, as  the  word  leaving,  &c.  were    held 
sufficient  to  confine   the  devise    to  a  period 
which  the  law  would  endure,  notwithstand- 
ing the  old  doctrine,  that   there   could   be 
no  limitation  over  of  a  chattel,  after  a  pre- 
cedent gift  of  it  for   life.     The   same   doc- 
trine   was    recognized    and    supported    in 
Dunn    V.  Bray,  1  Call,  328.     It  is  true,  that 
for  a  long  time,  a  distinction  prevailed  be- 
jkween  cases  where  the  words  were  applied 
to  personal    estate,    and   where   they 
344      *were  applied  to   lands.     In  the  first, 
the  limitation    over    would    be    sup- 
ported, but  not  in  the  last.     Forth  v.  Chap- 
man, [1  P.    Wms.    663;]    and    Hughes    v. 
Sayer,  [1  P.  Wms.  534],     This  distinction, 
however,  is  now  exploded ;  and,  at  this  day, 
the    same   construction   prevails,     whether 
the  words  relate  to  lands,  or  personal  estate. 
Porter  V.  Bradley  etal.,  3T.  R.  143;  Roe  v. 
Jeffery,  7   T.  R.  589.     These    cases    prove, 
that  the  doctrine  is  clearly  so  in  England : 
and  there  is  the  same   reason  for  it  in  this 
countr3':     Perhaps,    the     reason     is     even 
stronger  for  it   here,  than   there ;  because, 
there,    the  entail   supports  the  devise,  and 
effectuates  the  intent  to  a  degree   through- 
out,   inasmuch   as   the   remainder  will    be 
good  after  the   entail    is   spent;  but,  here, 
if   it  be  not  taken  as  an  executory  devise, 
the    remainder  fails   altogether.     There  is, 
in   reason,    no   distinction    between   dying 
without  a  lawful  heir,    and   dying   without 
leaving  a  lawful  heir.     But,    the  cases  just 
read  shew,  clearly,  that,  in  the  latter  case, 
the  limitation  would  be   good;  and,    there- 
fore, it  is  so  in  the   former.     The  words  in 
the    present  case  are  equivalent    to    dying 
without    a  child.     For,  the   limitation  is  to 
Richard  Hill,  the  brother;  so  that  Thomas 
could  never    die    without   an    heir,    whilst 
Richard,    or  his   descendants   were  living. 
This  proves  that  an  heir  of  the  body,  that 
is,    a    child,    was    clearly    meant:     Which 
brings  it  within    the   influence  of  Higgen- 
botham  v.  Rucker,  2  Call,  313.     The  case  is 
not  stronger  than  that  of  Brewer    v.    Opie, 
1  Call,  212;  for,  there,  the  words  were  law- 
ful heir,  only ;  which  were  more  indefinite 
than  the  expression  made  use   of  here;  as 


that  seems  to  tie  it  up  to  an  individual  who 
had  come  into  existence  at  the  time  of  the 
death  of  the  first  devisee.  The  same  kind 
of  expression  is  used  in  the  succeeding 
clause,  relative  to  the  devise  of  the  slaves; 
in  which,  all  the  cases  agree  that  the  limi- 
tation ovet  is  clearly  good ;  and,  therefore, 
it  is  fair  to  infer  that  the  testator  meant 
the  same  thing,  with  regard  to  the  devise 
of  the  lands. 

345  *Robertson,  contra. 

The  devise,  according  to  the   exist- 
ing law    at  the    time    of  making  the  will, 
created  an  estate  tail  clearly.     The  author- 
ities in  support  of  this  position  are  numer- 
ous;   but    I    shall    content    myself     with 
referrinc"  the  Court  to  a  few  distinct  exam- 
ples.    f^earne  on  Rem.  322,  350, 170,  old  ed. ; 
1  Wash.    71;     [Hunters  v.  Hay nes].    These 
cases  appear  to  me  to  establish  the  doctrine 
uniformly    to  be,  that  a  limitation  upon  a 
general  dying  without    an    heir,    which   is 
the  same  as  dying  without  heirs,  creates  an 
estate  tail:  and  of  course  Thomas  Hill,  the 
first  devisee  here,  only  took  an    estate  tail: 
Which,  by    the    operation    of    the    act    of 
1776,  [9  Stat.  I^rg.  226,]    for   docking  en- 
tails, was  turned  into  a  fee  simple,  and  the 
remainder   to   Richard    destroyed.     Carter 
V.    Tyler,  1  Call,  165.     The    cases    cited  in 
opposition     to   this  doctrine,    do    not  im- 
peach   it.      The    passage    quoted    from   2 
Fearne,  182,  related  to  personal  estate  only, 
and  consequently,  does  not  apply :    Besides, 
there    were  restrictive  words  in    that  case; 
which    tied  up  the  devise  to    a    reasonable 
period.     In  Porter  v.  Bradley  et  al.,  3  T.  R. 
143,    the  word  leaving  had  the  same  effect. 
Roe  V.  Jeffery,  7  T.  R.   589,    differs  essen- 
tially from    this    in   many  circumstances; 
Particularly    the   word   leave  was  decisive, 
'he  cases  of  Higgenbotham   v.    Rncker,   2 
Call,    313,  and  Brewer  v.  Opie,  1  Call,  212, 
are  not  like    that    before    the    Court;  and, 
therefore,  afford  no   argument   in   favor  of 
the  appellant.     It  is  not  true,  that  the  same 
words  applied  to  real  and  personal  property 
will  receive  the  same  construction ;  for,  the 
contrary  has  been  expressly  held.     Forth  v. 
Chapman,  1  P.    Wms.    667.     The  judgment 
is,    therefore,    right;      and    ought    to    be 
affirmed. 

Hay,  in  reply. 

Cases  upon  wills  are  not  material,  unless 
precisely  similar.  [Kennon  v.  M'Roberts 
et  ux.,]  1  Wash.  103:  And  in  the  present 
case,  I  may  fairly  say,  in  the  language  of 
Judge  BuUer,  [in  Doe  v.  Lyde,!!  T.  R. 
5%,  **  nothing  can  raise  a  doubt  about  the 
construction,  except  overwhelming  it  with 
a  multitude  of  cases."  I  shall,  therefore, 
consider  the  cases  upon  principle  only: 
And  my  first  proposition  is,  that  the 

346  intention  *of   the    testator   is    alone 
to  be  consulted,    and  will   be  carried 

into  effect,  unless  he  wishes  to  create  an 
estate,  or  to  annex  a  condition  which  can- 
not legally  exist.  1  Wash.  102;  2  Black. 
Com.  381 ;  1  T.  R.  597.  Here  the  intention 
is  clear,  even  beyond  controversy;  for,  it 
is  not  controverted.  The  testator  intended 
to  make  a  provision  for  Thomas  and  his 
family,  but,  if  he  had  no  child,  then  to 
give  his  estate  to  Richard,  [Pinbury  v. 
Elkin,]  1  P.  Wms.  i565;  where  the  expres 
sion  is  not  stronger,  than  in    the  case  be- 


534 


3  CALL 


Hii«i«  V.  Burrow. 


347-349 


fore  the  Court.  This  intention  of  the 
testator  may  be  carried  into  effect,  without 
violating  any  principle  of  public  policy,  or 
creating  an  estate  forbidden  by  lafw.  And, 
therefore,  it  ought  to  be  done.  The  second 
proposition  which  I  assume  is,  that  where 
woi^s  in  a  deed  or  will  are  susceptible  of 
two  constructions,  that  shall  be  preferred, 
which  tends,  to  make  it  good.  [Atkinson 
r.  Hutchinson,]  3  P.  Wms.  260.  Admit 
then,  that  the  words,  *'if  my  son  Thomas 
dies  without  a  lawful  heir,"  are  suscepti- 
ble of  two  constructions,  one  an  immediate, 
the  other  a  future  failure  of  issue,  the  first 
ought  to  be  preferred ;  because,  under  that 
construction,  the  intention  of  the  testator, 
as  to  both  the  devisees,  is  fulfilled.  For, 
Thomas  would  have  a  fee  simple,  and,  if 
he  died  without  an  heir,  Richard  would 
take  the  property.  Whereas,  if  the  second 
construction  be  adopted,  Thomas  will  have 
an  estate  tail,  which  the  testator  never 
meant  to  create.  But,  the  words  do  not 
admit  of  two  constructions:  For,  the 
words,  *4f  Thomas  dies  without  a  lawful 
heir,"  mean  if  he  has  no  child  living  at 
his  death.  1  P.  Wms.  565.  The  third 
proposition  which  I  shall  contend  for  is, 
that  real  and  personal  property,  as  to  limi- 
tations of  this  kind,  stand  upon  the  same 
footing ;  and  that  words  of  limitation  ap- 
plied to  real  property,  will  have  the  same 
construction,  as  if  applied  to  personal 
estate.  The  case  of  Forth  v.  Chapman,  is 
objected ;  but  the  doctrine  there  laid  down 
is  contrary  to  common  sense.  3  T.  R.  146 ; 
[Hockley  et  ux.  v.  Mawbery,]  3  Bro.    C.  C. 

82. 
347         •The   progress    of    the    Judiciary, 

upon  subjects  of  this  kind,  is  worthy 
of  notice.  Originally  there  could  be  no 
limitation  over  of  a  chattel.  2  Black.  Com. 
397.  After  this,  a  distinction  was  taken 
between  the  devise  of  the  use,  and  a  devise 
of  the  thing  itself.  This,  however,  was 
afterwards  exploded.  But  still,  if  words  of 
inheritance  were  applied  to  the  first  devise, 
the  absolute  property  vested  in  the  first  dev- 
isee. This,  at  length  also  began  to  give 
way ;  and,  if  the  limitation  was  to  take 
effect  within  a  life  or  lives  in  being  and 
twenty-one  years  afterwards,  it  was  held  to 
be  good.  Finally,  it  was  settled,  that  as 
to  chattels,  the  Court  would  catch  at  any 
circumstance  to  support  the  limitation  over, 
2  Fear ne  on  Rem.  239;  [Dunn  et  ux.  v. 
Bray,]  1  Call,  338;  and  why  not  in  the 
case  of  land?  A  distinction  is  impossible. 
The  words  are  now  taken  according  to  com- 
mon parlance:  [Nichols  v.  Hooper,]  IP. 
Wms.  199,  565;  and  [Lyde  v.  Lyde,]  1  T. 
R.  593,  596;  [Atkinson  v.  Hutchinson,]  3 
P.  Wms.  260;  [Goodtitle  dem. ;  Peake  v. 
Pcgden,]  2  T.  R.  720;  [Porter  v.  Bradley 
et  al.,]  3  T.  R.  143,  are  decisive  of  the  lib- 
erality of  the  law,  at  the  present  day. 

Robertson.  All  the  cases  prove  that  a 
limitation,  after  an  indefinite  dying  with- 
out heirs,  is  void,  as  an  executory  devise ; 
and  that  there  must  be  some  circumstances 
to  tie  up  the  limitation  to  a  reasonable 
period  of  time,  otherwise  the  first  estate 
will  be  either  construed  an  entail,  or  the 
limitation  over  will  fail  on  account  of  the  re- 
moteness of  it.  The  cases  cited  on  the 
other  side,  do  not  disprove  this  proposition. 


1  P.  Wms.  565,  was  the  case  of  personal 
property ;  and,  therefore,  has  no  applica- 
tion. 3  T.  R.  146,  instead  of  opposing, 
admits  the  principle  contended  for  by  me. 
7  T.  R.  589,  had  the  words  leave  no  issue, 
which  tied  it  up;  and  that  was  corroborated 
by  the  direction  that  it  should  be  and  return 
to  the  survivor  or  survivors.  3  Bro.  C.  C. 
82,  was  influenced  by  the  words  to  divide, 
Ac,  which  confined  it  to  a  definitive  period. 
The  cases  in  2  Fearne,  239,  and  that  of 
Dunn  V.  Bray,  1  Call,  338,  related  to  per- 
sonal estate;  besides,  in  the  latter,  the 
word  leave  tied  up  the  limitation.  It  is  not 
material  that  the  word    heir  is  used 

348  *instead  of  heirs ;  for,  there  is  no  dis- 
tinction    between    them.       King    v. 

Burchell,  [Amb.  378;  IKden,  424;]  Fearne, 
124.  To  this  I  add,  that  the  doctrine  con- 
tended for,  leads  to  the  establishment  of 
perpetuities;  and,  therefore,  ought  to  be 
rejected. 

Cur.  adv.  vult. 

ROANK,  Judge.  This  is  an  action  of 
ejectment,  and  the  question  depends  upon 
the  construction  of  the  will  of  Richard 
Hill,  (dated  3d  October,  1774,)  who  died  in 
the  year  1775. 

The  clause  on  which  the  question  turns, 
is  to  the  following  effect :  **I  give  to  my 
son  T.  Hill,  all  my  lands  on  the  north  side 
of  Nottoway  river,  in  Sussex,  to  him  and 
his  heirs  and  assigns  forever,  as  also  my 
lands  in  Brunswick  to  him  and  his  heirs 
forever;  but,  in  case  he  dies  without  a 
lawful  heir,  my  will  is,  my  lands  in  Bruns- 
wick only,  (the  premises  in  question,) 
should  descend  to  my  son  Richard  Hill  and 
his  heirs  forever,  as  also  the  following 
slaves,  &c." 

Similar  dispositions  are  also  made  to  his 
two  sons,  Green  HiU  and  Richard  Hill, 
with  precisely  the  same  limitations  over  to 
Thomas  Hill  and  his  heirs  forever  in  both 
cases.  I  infer  from  this  latter  circum- 
stance, that  Thomas  Hill  and  his  family 
were  rather  favorites  of  the  testator. 

Another  disposition  is  made  to  his 
daughter  Rebecca,  of  slaves,  Ac,  and  if  she 
died  without  a  lawful  heir,  or  under  twenty- 
one,  her  slaves,  &c.  to  be  equally  divided 
among  the  remaining  children. 

Thomas  Hill,  having  died  in  1795,  with- 
out having  been  married,  or  leaving  lawful 
issue  at  the  time  of  his  death,  the  question 
arises  under  the  clause  just  stated,  what 
estate  the  said  Thomas  Hill  took  in  the 
premises. 

349  *The  counsel    for    the    appellants, 
finding  their  cause   desperate    in  any 

other  view  of  the  subject,  relied  strongly 
upon  a  supposed  decision  of  Lord  Kenyon, 
shaking  the  authority  of  Forth  v.  Chap- 
man. That  they  could  have  found  any 
grounds  for  such  an  attempt,  I  confess, 
surprised  me.  Not  fully  acquainted  with 
the  merits  and  character  of  that  Judge,  I 
yet  thought  it  strange,  that  he  who  has 
been  profuse  in  his  admiration  of  Lord 
Holt;  who  has  diverged  from  the  liberal 
decisions  of  Lord  Mansfield ;  who  has  de- 
clared, in  appropriate  and  emphatical  terms, 
the  duty  of  a  judge  to  be  dicere  et  non 
dare  jus,  should  be  prompt  at  innovation 
upon  the  settled  rules  of  property. 
But,    in   fact,   the  case   relied  on  by  the 
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gentlemen  does  not  bear  them  out:  The 
determination,  therein  imputed  to  that 
Judge,  is  afterwards  disavowed  by  him,  as 
a  Judicial  opinion,  in  Roe  v.  Jeflfery,  7  T. 
R.  595 ;  and  the  distinction  taken  in  f^orth 
V.  Chapman,  is  admitted,  and  acted  upon 
by  him  in  a  subsequent  case  of  Dai n try  v. 
Daintry,  [6  T.  R.  307]. 

This  supposed,  and  single,  deviation  from 
that  case,  being  thus  removed,  it  is  unnec- 
essary for  me  to  quote  instances  from  the 
books,  wherein  its  authority  has  been  often 
and  solemnly  recognized. 

In  Forth  v.  Chapman,  it  was  decided, 
that  if  freehold  and  leasehold  lands  be  de- 
vised to  A.  and  if  he  die  leaving  no  issue 
of  his  body,  then  to  the  daughter  of  his 
brother,  and  children  of  his  sister,  this 
devise  should  be  expounded  to  imply  an 
indefinite  failure  of  issue  as  to  the  freehold 
lands,  and  be  restricted  to  issue,  living  at 
the  death,  as  to  the  leasehold,  and  the 
words  be  considered  as  if  they  had  been 
repeated  by  two  several  clauses. 

The  object  of  the  gentlemen    was   to  ex- 
plode the  distinction,  as  relative  to  freehold 
lands. 

350  *The  reason  of  this  distinction  is, 
that  the   words   are   so  understood  in 

relation  to  real  estate,  in  order  to  create 
an  estate-tail  in  favor  of  the  issue,  who 
are  capable  of  taking  an  inheritance,  but, 
with  respect  to  a  term,  that  construction 
cannot  benefit  them;  for  a  term  cannot  de- 
scend to  them.  2  Fearne  on  Rem«  231 :  Not- 
withstanding, however,  this  diversity,  from 
whence  may  be  inferred  a  general  difference 
of  intention,  as  relative  to  the  two  sub- 
jects, yet  it  has  never  been  held  that  a  re- 
strictive construction  shall  take  place,  even 
in  relation  to  chattels,  unless  there  be  a 
particular  intention  inferable  from  the  will 
favoring  such  construction.  Slight  cir- 
cumstances, indeed,  have  been  laid  hold  of 
to  produce  this  effect,  such  as  the  words, 
**leaving,"  **then,'*  **a  limitation  to  a 
person  in  esse  for  life,  &c."  but  yet  there 
must  be  some  such. 

I  lay  it  down,  then,  as  an  incontroverti- 
ble position,  that  words  importing  a  limi- 
tation in  tail  are  taken  in  their  legal 
sense,  as  to  real  estate,  under  circumstances 
in  which  they  would  be  taken  in  their 
vulgar  sense  as  applying  to  chattels;  and, 
that  when  they  are  taken  in  the  latter 
sense,  as  applying  to  the  latter  subject,  it 
is  not  from  the  general  intention  of  the 
testator  inferable  from  the  diversity  just 
stated ;  but,  from  a  particular  intention  ap- 
pearing in  the  will  itself,  coming  in  aid 
of  the  former. 

Bearing  in  mind  this  distinction,  and  the 
ground  of  it,  let  us  examine  the  present 
case. 

If  the  subject  of  the  devise  in  question 
had  even  been  personal  estate,  I  see  no 
grounds  whereon  we  could  restrict  the 
limitation  to  mean  issue  living  at  the 
death.  The  words  of  the  devise  are  ap- 
propriate and  emphatical,  to  import  an 
estate-tail,  and  there  is  an  absence  of  all 
words,  such  as  leave,  then,  &c.  which 
have  frequently  been  resorted  to,  for  the 
purpose  of  inferring  a  particular  inten- 
tion. 

351  *Great  stress  is,  however,  laid  upon 


the  expression  if  he  die  without  a  law- 
ful heir,  as  indicative  of  an  intention  to 
restrict:  But,  there  is  nothing  in  it. 
Those  words  standing  8ingl3^,  are  fully 
competent  to  convey  an  estate  in  fee,  or 
tail,  witi\  reference,  as  the  case  may  be, 
to  the  person  in  remainder;  that  is, 
whether  he  can  be  a  collateral  heir  or  not. 

The  word  heirs  or  heir  is  nomen  collec- 
tivum.  No  case  is  recollected,  where  the 
distinction  now  set  up  was  taken.  The 
case  of  Goodtitle  v.  Pegden,  2  T.  R.  720, 
was  as  to  this  point,  substantially  like  that 
before  us.  ** Lawful  heir,"  was  there  con- 
strued to  mean,  issue  of  his  body;  and  it 
is  believed  that,  if  issue  were  substituted 
in  this  will,  the  objection  would  not  have 
been  made.  In  that  case,  it  is  true,  the 
words  were  considered  as  restricted,  and 
the  limitation  over  good:  But,  the  word 
leaving,  was  also  there,  and  the  Court  in 
their  opinion  laid  no  stress  npon  the  word 
heir  being  in  the  singular  number. 

If  it  be  said,  that  the  expression  in  our 
case  is  tantamount  to  the  words  not  leav- 
ing :  I  answer,  that  it  is  equipollent,  at 
most,  to  the  expression  not  having:  which 
is  considered  by  L/ord  Kenyon  in  Weaklej 
V.  Rugg,  7  T.  R.  326,  as  essentially  differ- 
ent from  not  leaving. 

It  is  observable  also,  that  in  the  devise  of 
slaves  to  Rebecca,  the  testator  not  onlj 
omits  the  words  to  her  and  her  heirs  for 
ever,  but  as  the  contingency  of  her  dying 
under  21,  a  circumstance  denoting  re- 
striction, and  limits  the  remainder  to  be 
equally  divided  among  the  remaining  chil- 
dren :  Thereby,  perhaps,  throwing  the  case 
of  this  bequest  within  the  reason  on  which 
the  cases  of  Hughes  v.  Sayer ;  Nichols  v. 
Skinner;    Higgenbotham    v.    Rucker,    and 

others,  are  decided. 
352  *But,  the  subject  of  the  present  de- 
vise is  not  personal  estate,  but  land. 
As  to  this  subject,  the  general  intention  is 
in  favor  of  an  estate  tail.  The  words  used 
are  entirely  adequate  to  that  purpose;  and. 
there  are  no  grounds  whereon  to  infer  a 
particular  contrary  intention,  but  the 
converse;  such  as  the  different  phraseology 
used  in  the  bequest  to  his  daughter  Re- 
becca, and  the  circumstances  before  stated, 
shewing  Thomas  Hill  and  his  family,  to 
have  been  favorites  of  the  testator.  I  am, 
therefore,  of  opinion,  that  the  judgment 
ought  to  be  affirmed. 

FLEMING,  Judge.  The  first  part  of  the 
devise  to  Tho's  Hill  and  his  heirs  was  turned 
into  an  estate  tail  by  the  subsequent  words 
in  case  my  said  son  Tho's  Hill  dies  without 
a  lawful  heir;  for,  the  latter  words  plainly 
mean  an  heir  of  his  body,  as  he  could  not 
die  without  an  heir  whilst  his  brother  Rich- 
ard was  living.  But,  it  is  said,  that  the 
words  dies  without  a  lawful  heir,  meant  if 
he  died  without  leaving  issue  at  the  time 
of  his  death.  There  is,  however,  a  dis- 
tinction in  this  respect  between  lands  and 
personal  estate :  In  the  latter,  the  words 
are  taken  in  the  vulgar  sense,  but  in  the 
former,  the  legal  sense  prevails;  that  is 
to  say,  they  are  construed  to  mean  a  failure 
of  issue  generally.  [Dean  v.  ShentonJ 
Cowp.  410.  It  is  true  that  Lord  Kenyon  in 
Porter  v.  Bradley,  3  T.  R.  143,  appears  to 
have    hesitated  at  the  distinction ;  but,  the 


536 


3  CALL 


Tate  v,  Tai,i,y. 


363-366 


doctrine  is  too  fully  established  to  be  over- 
tnrned  by  a  single  decision.  The  rule  is 
inflexible,  that  a  limitation  after  a  dyings 
without  issue  generally,  creates  an  estate- 
tail,  unless  it  be  controlled  by  restrictive 
words  clearly  manifesting  an  i  ntention  to 
confine  it  to  a  dying  without  issue  living 
at  the  death  of  the  devisee,  or  some  other 
reasonable  period:  And,  as  there  are  no 
such  words  in  the  present  case,  I  am  of 
opinion  that  the  legal  sense  must  be  ad- 
hered to,  and  that  Thomas  took  an  estate- 
tail;  which  was  turned  into  a  fee-simple 
by  the  act  of  1776,  for  docking  entails. 
The  result  is,  that  the  judgment  of  the 
District  Court  is  right,  and  ought  to  be 
affirmed. 

353  »CARRINGTON.  Judge.  The  Judges 
who  have  preceded  me  have  exhausted 

the  subject ;  and,  therefore,  I  have  only  to 
add,  that  I  concur  in  the  opinion  that 
Thomas  Hill  took  an  estate-tail ;  which,  by 
the  act  of  1776,  was  turned  into  a  fee- 
simple:  Of  course,  the  judgment  of  the 
District  Court  is  right,  and  ought  to  be 
afBrmed. 

LYONS,  Judge.  I  have  always  thought 
the  distinction  between  lands  and  personal 
estate  to  have  been  settled  by  the  case  of 
Forth  V.  Chapman ;  and  that  it  waS  certain 
that  a  limitation  over  of  lands  after  a  gen- 
eral dying  without  issue,  created  an  estate- 
tail.  Feame  on  Rem.  363.  It  is  to  no 
purpose  to  be  arguing  about  the  intention, 
unless  the  words  will  authorise  a  restricted 
construction;  for,  mere  intention  cannot 
prevail  against  a'settled  rule  of  interpreta- 
tion, which  has  fixed  an  appropriate  sense 
to  particular  words;  because,  when  the 
sense  is  once  imposed,  they  become  the 
indicia  of  the  testator's  mind,  until 
the  contrary  is  shewn  by  countervailing 
expressions.  Harg.  L#.  Tracts,  508.  It  is 
better  that  it  should  be  so  too:  For,  the 
law  ought  to  be  certain ;  and,  when  the 
rale  is  once  laid  down,  it  should  be  ad- 
hered to:  Otherwise,  what  is  called  liber- 
ality, at  the  bar,  will  degenerate  into 
arbitrary  discretion,  and  all  must  depend 
upon  the  will  of  the  Judge.  None  of  the 
cases  cited  by  the  counsel  for  the  appellant, 
contravene  the  settled  doctrine.  That  of 
Porter  v.  Bradley,  which  was  most  relied 
on,  evidently  does  not ;  for,  the  words  leav- 
ing issue,  there,  essentially  varies  it  from 
this  case :  And,  all  the  other  decisions, 
both  before  and  since,  have  so  firmly  estab- 
lished the  construction  in  favor  of  the  en- 
tail, that  it  has  now  become  a  canon  of 
property,  which  it  would  be  dangerous  for 
the  Court  to  alter.  The  I#egislature,  by 
the  act  for  docking  entails,  plainly  under- 
stood it  in  this  manner;  and,  therefore, 
they  left  the  construction  as  it  was  before, 
but  turned  the  entail,  when  created,  into  a 
fee  simple.     An   infringement  of  the 

354  rule,  then,  instead  of  supporting  *the 
Legislative  intention,  would  go  di- 
rectly to  defeat  it;  and  would  tend,  under 
the  notion  of  executory  devises,  to  intro- 
duce that  very  clog  to  alienation,  which 
the  statute  meant  to  abolish.  Conse- 
quently, finding  nothing  in  this  case  to 
take  it  out  of  the  general  rule,  I  think  that 
Thomas  Hill  took  an  estate-tail,  which,  by 


virtue    of  the   act  of  1776,  was  turned  into 
a  fee  simple,  and,  therefore,  that  the  judg- 
ment of  the  District  Court  is  right. 
Judgment  affirmed. 


Tate  V.  T*lly. 

[Thursday,  April  28th,  1808.] 
Wills— Devise— Const  ructlon-EsUte-TsIL* -Devise  of 

lands  to  A.  and  if  the  said  A.  slieald  die  not  havinff 
any  lawfal  heir  of  bis  body,  then  the  land  to  ffo  to 
B. :  this  is  an  estate-tail  in  A. 

In  ejectment  brought  by  John  Tate 
against  Debdul  Tally,  for  a  tract  of  land 
in  Hanover  county,  the  parties  agreed  a 
case,  which  stated,  that  Robert  Tate  being 
seised  of  the  lands  in  the  declaration  men- 
tioned, made  his  last  will  on  the  11th  of 
May,  in  the  year  1777,  whereby  he  devised 
the  said  lands  in  the  words  following:  '*I 
will  and  bequeath  to  my  son  Jesse  Tate,  all 
the  land  I  hold  on  the  south  and  east  side 
of  the  above  mentioned  road,  bounded  on 
the  south  side  by  John  Tate  and  James 
Martin,  on  the  west  by  Francis  Tate,  on 
the  north  and  east  by  Richard  Richardson, 
containing  about  205  acres  more  or  less. 
Now  if  the  said  Jesse  Tate  should  die,  not 
having  any  lawful  heir  of  his  body,  then 
the  said  land  to  go  to  my  youngest  son 
John  Tate."  That,  after  the  death  of  the 
testator,  the  said  Jesse  Tate  entered  and 
was  seised,  and  being  so  seised  conveyed  to 
a  person,  under  whom  the  defendant  claims. 
That  the  said   Jesse   Tate   died  about  the 

year ,    having    never    had   any   lawful 

issue.  That  the  plaintiff  is  the  son 
355  of  the  testator,  ♦and  the  person  de- 
scribed in  the  said  devise  by  the  words 
my  youngest  son  John  Tate.  The  District 
Court  gave  judgment  for  the  defendant, 
and  the  plaintiff  appealed  to  this  Court. 

Wickham,  for  the   appellant. 

The  question  is,  whether  the  devise  over 
to  John  Tate  be  good?  In  one  point,  the 
case  is  nearly  the  same  with  that  of  Hill  v. 
Burrow,  the  other  day;  which  was  fully 
argued,  and  the  cases  then  cited,  particu- 
larly Porter  v.  Bradley,  3  T.  R.  143,  clearly 
shew  how  the  point  would  now   be   decided 

*Wllls  — Construction  — Estate-Tail.- As  to  what 
words  in  a  will  create  an  estate-tail,  see  the  principal 
case  cited  in  Eldridffe  v.  Fisher,  1  Hen.  &  M.  562:  See 
V.  Craiffen,  8  Leiifh  452:  Hood  v.  Haden,  82  Va.  567: 
Tidballv.  Lapton.  1  Rand.  204:  Goodrich  v.  Hardinff, 
3  Rand.  282;  Tinsley  v.  Jones,  13  Gratt.  298.  The 
principal  case  is  cited  in  Bells  v.  Gillespie.  5  Rand. 
307.  See  foot'noU%  to  Tinsley  v.  Jones,  13  QratL  289; 
Callis  V.  Kemp,  11  Gratt  78. 

Same-Same— Same.— Tn  constrninff  what  is  or  is 
not  an  estate-tall,  since  the  act  of  1776  abolishing 
estates-tail,  the  court  should  be  guided  by  the  former 
laws  and  rules  of  construction  upon  this  subject, 
prevailinff  before  that  act,  and,  therefore,  what 
would  have  created  an  estate-tail  before  that  act, 
will,  in  like  manner,  do  so  since  that  statute.  Hence, 
what  would  have  been  construed  to  create  an  estate- 
tail  by  implication  before  the  statute,  will  be  so 
construed  since  its  passage,  notwithstandinsr  the 
reason  of  those  rules  of  construction  have  ceased. 
In  support  of  this  proposition,  .see  the  principal 
case  cited  with  approval  in  Jifffetts  v.  Davis.  1  Leiirh 
423.  425:  Bells  v.  Gillespie.  5  Rand.  282.  800, 311;  Smith 
V.  Chapman.  1  Hen.  AM.  300:  Tinsley  v.  Jones,  13 
Gratt.  290.  See  the  principal  case  cited  in  this  con- 
nection in  Goodrich  v.  Hardinff.  3  Rand.  282;  Tidball 
V.  Lupton,  1  Rand.  204. 

Executory  Limitation— **Dylns  without  Issue."— A 
limitation  over  in  remainder  to  A.  after  the  death 
of  B  without  issue,  is  void,  as  beinsr  too  remote.  For 
this  pro[>osition.  the  principal  case  is  cited  and 
approved  in  Wilklns  v.  Taylor,  5  Call  156;  Newby  v. 
Blakey.  8  Hen.  A  M.  60. 


537 


3  CALL 


Virginia  Rbports,  Annotated. 


866-868 


in  England.  Relying,  therefore,  upon 
those  cases,  and  the  arguments  made  use 
of  upon  them,  I  pass  to  a  second  point 
which  occurs  in  the  present  case:  namely, 
that  the  devise  here,  was  since  the  act  of 
1776,  [9  Stat.  Ivarg.  226,]  for  docking  en- 
tails: And,  therefore,  I  contend,  whatever 
may  be  the  English  rule  in  such  cases, 
that  the  limitation  over,  in  the  case  before 
the  Court,  is  clearly  good :  For,  the  act  of 
1776,  has  changed  the  whole  system,  and 
subverted  all  the  ancient  reasoning  on  the 
subject.  In  England,  estates-tail  are  im- 
plied for  the  benefit  of  the  issue,  and  to 
prevent  their  being  defeated  by  the  limita- 
tion over.  But,  that  reason  does  not  hold 
with  us  at  this  day;  for,  as  estates-tail 
cannot  now  be  created,  real  and  personal 
estate  stand  upon  the  same  footing  in  re- 
spect to  limitations  over,  after  preceding 
estates  are  given.  But,  the  constant  rule 
with  respect  to  limitations  of  personals,  is, 
to  pursue  the  particular  intention  of  the 
testator  as  expressed  in  the  will,  and  not 
to  adopt  he  notion  of  the  general  intent, 
as  was  done  with  regard  to  devises  of  land. 
This  distinction  is  very  well  illustrated  in 
Fonbl.  Treat,  on  Eq.  [2  vol.  93,  2  Am.  ed.]. 
And  the  reason  is  obvious,  namely,  that  it 
would  counteract  instead  of  supporting 
the  general  intent  of  the  testator  in  the 
case  of  personal  estate ;  because,  that  could 
not  be  entailed,  but  the  first  devise  would 
give  the  whole  property;  so  that,  the  limi- 
tation over,  which  in  that  case  would  be 
within  the  general  intent  of  the  testator, 
would  be  entirely  defeated;  Dunn  v. 
356  Bray,  1  Call,  343,  where  the  ♦Presi- 
dent, in  delivering  the  resolution  of 
the  Court,  expressly  states  it  so.  This  rea- 
soning applies  emphatically  to  real  estate 
since  the  act  of  1776 ;  because,  as  the  first 
devise  will  now  give  the  whole  estate  in 
lands  also,  the  object  of  the  testator  will 
be  defeated,  by  the  implication;  and, 
therefore,  in  support  of  the  intention,  the 
implication  will  be  rejected :  Consequently, 
the  Court  will  now  pursue  the  course  with 
regard  to  devises  of  personals,  in  which 
the  Judges  have  been  astute  in  finding  out 
distinctions  in  order  to  maintain  the  limi- 
tation over,  [Goodtitle  v.  Pegden,]  2  T.  R. 
720;  where  the  words  are  scarcely  so  strong 
as  in  our  case;  and  yet  the  limitation  over 
was  supported.  Let  us  suppose  that  the 
L/egislature,  instead  of  docking  entails, 
had  declared  that  personal  estate  might  also 
be  entailed,  then  devises  of  personal  estate 
would  have  been  subject  to  all  the  rules 
with  regard  to  entails  of  lands:  And,  the 
converse  of  this  doctrine  ought  now  to 
prevail  with  respect  to  real  estate  since 
the  act  for  docking  entails  was  made.  Be- 
fore the  act  of  1776,  as  entails  were  lawful, 
there  was  a  fair  presumption  that  the  tes- 
tator intended  an  entail ;  but,  it  is  other- 
wise now ;  because,  that  would  be  to  presume 
he  intended  to  create  an  estate,  contrary  to 
law;  which  the  Court  will  not  do:  es- 
pecially, as  the  effect  would  be  to  presume 
it,  for  the  sake  of  destroying  the  intention 
of  the  testator,  instead  of  supporting  it. 
The  act  of  of  1776,  leaves  the  construction 
with  regard  to  express  estates-tail  to  remain 
upon  the  same  foundation  as  before,  but  it 
is  not  correct   to   say    that    the    same  rule 


should  apply  to  implied  estates-tail,  for 
there  is  no  reason  for  making  the  implica- 
tion now.  The  rule  has  been  found  so  in- 
convenient, even  in  England,  that  the 
Judges  there  have  struggled  to  get  rid  of 
it;  and,  therefore,  have  been  constantly 
narrowing,  but  never  have  enlarged  it. 

357  ^Randolph,  contra. 

The  devise  In  this  case  would  have 
created  an  estate-tail   before   1776,  clearly; 
and,  therefore,    it  gives  a  fee,  since.    The 
testator  did  not  intend  an  executory  devise, 
but  a  remainder.     For,  the   first  devise   is 
to  Jesse  Tate  for  life,  without  any   words 
of  perpetuity.     [Goodright,  dem. ;  Baker  v. 
Stocker,]  5  T.  R.  13;  [Doe,  dem. ;  Spearing 
V.    Buckner,]  6   T.    R.    612.     Therefore,  it 
must   be   construed   an  entail   in  Jesse,  or 
his    issue   would   have   been  defeated;  and 
this  in  favor  of  the  eldest  son,  who  was  al- 
ready  provided    for.      The    word    heir    ii 
equivalent  to  heirs.     1  Fearne  on  Rem.  181 ; 
and   consequently    it  is   the  same  as  if  the 
devise  had  been    to  Jesse  Tate  for  life,  and 
if  he  dies  without  having  any  lawful  heirs 
of  his  body,  that  is,  without  issue,  then  to 
John  Tate  in  fee;  which  would  have  given 
an  entail,   clearly.     3  T.  R.    146;  7   T.  R. 
595;   which,     indeed,    is    proved    by    Mr. 
Wickham's   own    case-  of   Dunn    v.    Bray, 
1    Call,    343.     This   doctrine    is   right  on 
principle,   and    is    agreeable   to    the  rule 
in     Shelly's   Case;  for,    a    man     may    be 
said  to  die    without   issue,    whenever   his 
issue  fails.     Lee's  Case,    cited   in  Forth  v. 
Chapman,  1  P.  Wms.  664.     It  is  not  correct 
to  say,  that  the  decisions  of  the  Courts  are 
to   change    with   circumstances;  for,  when 
they  have  been   of  long  standing,  they  be- 
come  rules   of   property,    and  ought  to  be 
considered  as  binding.    1  Wash.  202.    There 
always  has  been  a  settled  distinction  in  the 
construction  when  the  words  relate  to  real, 
or  to  personal  property.     In  the  first   they 
create  an  entail,  in   the   latter   a   good  ex- 
ecutory devise.     [Denn  v.  Shenton^  Cowp, 
411;  Forth  v.    Chapman,  1    P.    Wms.   667; 
[Denn  v.  Slater,]  5   T.    R.    338.     And,   al- 
though the  opinion  of  Lord  Kenyon  in  Por- 
ter V.  Bradley,  3  T.  R.  146,  is  cited  to  shew 
that  he  was  against  any  differences  between 
them,  and  reprobated  the  distinction  taken 
by  L/ord  Macclesfield  in  Forth  v.  Chapman, 
yet  it  appears  that  he  afterwards  approved 
of  it  in  the  case  of   Daintry   v.    Daintry,  6 
T.  R.  314.     And,  indeed,  it   was   expressly 
recognised  by  this  Court  in    Dunn  v.  Bray, 
1  Call,  338.     There  is  no   ground  for  a  dif- 
ference in  the  construction  before  and  after 
the    act    of   1776.     For,    that  act  was 

358  *merely  designed  to  turn  the  estate- 
tail  into  a  fee,  but  to  leave  the  con- 
struction, as  to  what  words  would  create  an 
estate-tail,  as  it  was  before.  Carter  v. 
Tyler,  1  Call,  186.  In  which  Mr.  Washing- 
ton, who  scarcely  ever  used  a  weak  ar- 
gument, expressly  urged  there  was  no 
difference;  and  the  Court  appears  to  have 
thought  so.  Indeed,  the  bias  of  the  Conrt 
has  been,  not  to  disturb  old  rules  of  interpre- 
tation, but  on  the  contrary,  to  maintain 
them.  Minnis  v.  Aylett,  I'Wash.  302.  If 
the  statute  de  bonis  was  repealed  in  Eng- 
land, this  would  be  considered  a  conditional 
fee  at  common  law  there.  It  is  said,  that 
the  English  Judges   have  been   striving  to 


538 


3  CALL 


TaTB  V,  ThXVi* 


369-361 


get  rid  of  the  rule,  but  that  rather  proves  it 
cannot  be  departed  from.  Nor  is  it  unim- 
portant, that  the  I^g^islature  by  the  act  of 
1792,  R.  C.  16,  plainly  shew  their  idea  to 
be  that  the  usual  construction  is  to  take 
place  relative  to  estates-tail;  for,  they  say, 
that  every  estate  in  lands,  '*  which  since 
hath  been  limited,  or  hereafter  shall  be 
limited,  so  as  that  the  law  aforetime  was 
such  an  estate  would  have  been  an  estate- 
tail,"  shall  now  be  deemed  an  estate  in  fee 
simple. 

Wickham,  in  reply. 

The  word  estate,  may  be  taken  from  other 
parts  of  the  will,  and  annexed  to  the  devise 
to  Jesse  Tate,  so  as  to  create  a  fee  instead 
of  a  life-estate.  Davies  v.  Miller,  1  Call, 
127.  The  case  of  Dunn  v.  Bray,  does  not 
prove  that  a  distinction  between  real  and 
personal  estate  should  not  be  made,  but  the 
contrary.  For,  it  shews  that  it  was  formerly 
made  for  the  sake  of  the  issue  only.  The 
act  of  1792  means  limitations  in  tail,  ex- 
pressly, and  not  by  implication.  Besides, 
it  was  subsequent  to  this  will ;  and,  there- 
fore, proves  nothing.  The  case  of  Carter 
Y.  Tyler,  was  not  a  case  of  construction, 
but  merely  as  to  the  effect  of  the  act  upon 
an  acknowledged  entail. 

Cur.  adv.  vult. 

ROANE,  Judge.     This   is    an   action    of 

ejectment  for  a  tract  of  land,  and  the 

359      question  depends  on  *^the  construction 

of  the  will  of  Robert  Tate,  of  the  11th 

of  May,  1777. 

The  particular  clause  of  that  will,  which 
gives  rise  to  it,  is  in  the  following  words : 
"I  will  and  bequeath  to  my  son  Jesse  Tate 
all  the  land  I  hold,  te.  (the  premises  in 
question;)  now,  if  the  said  Jesse  Tate 
should  dte^  not  having  any  lawful  heir  of 
hii  body,  then  the  said  land  to  go  to  my 
youngest  son  John  Tate."  And  the  ques- 
tion is,  what  estate  the  devisee,  Jesse  Tate, 
took  in  the  premises  in  question. 

The  doctrines  of  the  law  are  common  to 
this  case,  and  to  the  case  of  Hill  v.  Burrow, 
just  decided,  except  so  far  as  a  distinction 
may  arise  from  the  different  phraseology 
of,  and  circumstances  appearing  in  the 
wills,  and  from  the  consideration  which 
was  much  pressed  upon  us,  that  the  will 
before  us  was  made  posterior  to  the  act  of 
1776,  docking  entails. 

This  beings  the  case,  I  shall,  to^ave  time, 
refer  to  my  opinion  just  delivered  in  that 
case;  and  especially  to  such  parts  of  it  as 
go  to  fortify  the  case  of  Forth  v.  Chapman, 
and  to  shew,  that  even  in  the  case  of  chat- 
tels, it  is  not  the  general  intention  solely, 
which  authorises  restrictive  construction 
relative  to  that  subject,  but  a  particular  in- 
tention inferable  from  the  will  and  case 
itself,  coming  in  aid  of  the  supposed  gen- 
eral intention.  Mr.  Wickham's  great  argu- 
ment was,  that  since  the  act  of  1776, 
prohibiting  entails,  there  is  the  same  gen- 
eral intention  as  relative  to  both  kinds  of 
property,  and  that  real  property,  since  that 
time,  stands  on  a  common  ground  with 
personal.  If  this  were  sa,  it  still  is  not 
enough,  unless  he  shews  also,  that  under 
this  will,  in  the  case  of  personal  property, 
a  restrictive  construction  would  have  been 
adopted. 

This,  I    apprehend,    would  not  have  been 


the  case;  but  I  shall  not   waste   time 

360  to  enquire,  whether  it  *would  or  would 
not,    thinking    it  best  for  the  public 

good  to  go  at  once  into  the  great  question ; 
and  being  equally  clear  upon  that  question, 
that  it  is  quite  immaterial,  whether  the 
will    was   prior  to  the  act  of  1776,  or  since. 

The  Legislative  construction  of  the  act 
of  1792  accords  with  my  own  opinion  on  the 
same  subject.  It  is  entitled  to  respect,  but 
would  not  bind  this  Court  to  adopt  the 
same  construction,  contrary  to  their  own 
judgment  in  relation  to  prior  cases. 

The  act  of  1776  declares,  '4hat  any  per- 
son who  now  hath  or  hereafter  may  have 
any  estate  in  fee  tail  general  or  special  in 
any  land,  Ac.  in  possession,  &c.  or  who 
now  is,  or  hereafter  may  be  entitled  to  any 
such  estate-tail,  in  reversion  or  remainder, 
&c.  whether  such  estate- tail  hath  been  or 
shall  be  created  by  deed,  will,  act  of  As- 
sembly, or  by  any  other  ways  or  means, 
shall,  from  henceforth,  or  from  the  com- 
mencement of  such  esta te- tail,  stand  seised, 
Ac.  to  such  lands,  &c.  so  held  or  to  be  held, 
&c.  in  full  and  absolute  fee  simple,  in  like 
manner  as  if  such  deed,  will,  &c.  had  con- 
veyed the  same  to  him  in  fee  simple:  Any 
words,  limitations  or  conditions  in  the  said 
deed,  will,  &c.  to  the  contrary  notwith- 
standing." 

7here  can  be  but  one  possible  construc- 
tion of  this  act,  and  that  is,  that  it  con- 
verts estates- tail  into  fee  simple,  but  refers 
to  and  reserves  all  laws  then  in  force,  for 
the  decision  of  the  question,  whether  in 
future  as  well  as  in  past  cases,  an  estate- 
tail  would,  (but  for  the  interposition  of  the 
act,)  have  passed  or  not?  If  such  reference 
is  not  made  to  the  laws,  what  could  the 
Legislature  mean,  after  annihilating 
estates-tail,  by  pointing  the  act  also  against 
estates-tail,  which  persons  might  hereafter 
have,  and  which  they  might  hereafter  be 
entitled  to?  Why  else  direct  it  against 
estates-tail,  which  shall  be  created  by  deed, 
will,  Ac?  why  else  refer  to  the  com- 
mencement  of   a    future    estate-tail? 

361  *why  else  use  the  expression  relative 
thereto,  to  be  held,  &c.? 

Upon  any  other  construction,  the  act  is  a 
complete  felo  de  se,  as  to  future  cases,  in 
respect  of  all  those  emphatical  expressions. 
It  is  no  novelty,  even  for  Courts  to  refer  to 
the  lex  temporis,  for  the  construction  of 
instruments  and  contracts.  The  legisla- 
ture has  gone  upon  the  same  principle  in 
the  present  instance;  but,  when  the  re- 
served law  has  had  its  operation  in  relation 
to  the  construction  of  estate-tail,  the  act  of 
1776  steps  in  and  enlarges  the  interest  into 
a  fee  simple. 

The  present  attempt  of  the  appellant  is  to 
take  from  the  tenant  and  his  heirs,  by  con- 
struction and  analogy,  that  interest  which 
it  is  the  particular  object  of  this  act  to 
secure  to  them,  and  which  it  is  provided 
that  no  express  limitation  by  the  party  in 
the  deed  or  will  itself  shall  affect  or  frus- 
trate. 

I  am,  therefore,  for  affirming  the  judg- 
ment. 

FLEMING,  Judge.  There  can  be  no 
doubt,  as  well  upon  general  principles  as 
upon  the  authority  of  the  case  of  Hill  v. 
Burrow,  just  decided,  that  the  words  of  this 
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will  would  have  created  an  estate-tail  in 
Jesse  Tate,  prior  to  the  act  of  1776.  The 
question,  therefore,  is,  whether  its  being 
made  subsequent  to  that  act,  has  altered 
the  case?  And  I  think  not:  For,  the  whole 
effect  of  that  statute  is  to  convert  estates- 
tail  into  estates  in  fee  simple ;  and  not  to 
alter  the  meaning  of  words,  or  destroy  the 
established  rules  of  construction.  My 
opinion,  consequently,  is,  that  the  judg- 
ment of  the  District  Court  ought  to  be 
affirmed. 

LYONS,  Judge.  The  case  is  not  so  strong 
as  even  that  of  Hill  v.  Burrow.  For,  here 
the  first  devisee  would  have  had  only  an 
estate  for  life,  unless  he  had  taken  an 
estate-tail.  The  judgment  is  right;  and  is 
to  be  affirmed. 
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[Saturday,  May  7th,  180S.] 


Efectment— Statute  of  Llmttatioat.*— in  ejectment  a 
man  cannot  object  his  own  possession  for  twenty 
years  atralnst  his  own  deed  given  witbln  that 
period. 

Sane— Statute  of  Jeofails.t— If,  in  ejectment  the 
demise  and  ouster  be  laid  precedent  to  the  plain- 
tiff's title,  it  is  cured  by  the  act  of  Jeofails. 

Conveyance— Possession   of  Qrantor.t— If    the    bar- 

*Ejectinent— Statute  of  Limitations.— The  principal 
case  is  cited  in  Newby  v.  Blakey.  S  Hen.  &  M.  61,  for 
the  proposition  that,  in  an  ejectment,  a  man  cannot 
object  his  own  posses.«*lon  for  twenty  years,  against 
his  own  deed  given  within  that  period. 

t5ane-Statuteof  Jeofails.— A  demise  beinff  laid  in 
ejectment,  before  the  title  of  the  lessor  of  the  i>lain- 
tiff  accrued,  cannot  be  taken  advantaffe  of  after 
issue  joined.  Whittinffton  v.  Christian,  2  Rand.  353, 
citinsr.  on  pp.  856.  882,  the  principal  case  as  authority. 
See  monographic  no^0  on  "Ejectment"  appended  to 
Tapscott  V.  Cob';8.  11  Oratt.  172;  and  monosrraphlc 
note  on  "Amendments"  appended  to  Snead  v.  Cole- 
man, 7  Oratt.  800. 

^Conveyance— Possession  of  Qrantor—  Fiduciary.— 
Actual  possession  by  the  grantor  is  not  indispensa- 
ble to  five  effect  to  his  deed,  for  If  the  possession 
held  by  another  be  of  a  fiduciary  character  or  if  its 
orisrin  and  continuance  were  such  as  not  to  amount 
to  a  disseizin  except  at  the  election  of  the  owner  for 
the  purposes  of  the  remedy.  It  will  not  impede  the 
operation  of  the  deed.  Early  v.  Garland.  13  GratL 
8.  citinff  the  principal  case;  Tabb  v.  Baird.  8  Call 
475:  Jackson  v.  Todd.  2  Caines'  R.  183;  Williams  v. 
Snidow.  4  Leisrh  14.  For  this  proposition  the  princi- 
pal case  is  further  cited  in  Williams  v.  Snidow,  4 
Leish  17. 

Same— Sane— Statutory  Possession.— For  a  deed  of 
bargain  and  sale,  by  a  barsrainor,  who  is  In  statutory, 
thousrh  not  actual,  possession  of  the  premises,  con- 
veys a  title  under  which  the  bargainee  can  recover. 
In  support  of  this  proposition,  see  the  principal  case 
cited  and  approved  in  Williams  v.  Snidow,  4  Lelfh  17; 
Tabb  V.  Baird,  3  Call  480,  481.  483.  et  9«q.;  Birtbriffht 
V.  Hall,  8  Munf.  589:  Clay  v.  White.  1  Munf.  168. 
Special  reference  is  made  to  the  lengthy  discussion 
of  the  principal  case  by  Judge  Roane  in  Tabb  v. 
Baird,  $upra,  in  which  he  distinguishes  that  case 
from  the  principal  case.  The  principal  case  is  also 
distinsruished  by  Judge  Carbington.  in  Tabb  v. 
Baird,  3  Call  486.  See  the  principal  case  cited  in 
thlH  connection,  in  Greer  v.  Mitchell,  42  W.  Va.  514,28 
S.  E.  Rep.  300.    See  2  MIn.  Inst.  (4th  Ed.)  641. 

Same —Same— Mortgagor  and  Mortgagee  —Analogous 
Case.- It  was  held  In  Chapman  v.  Armlstead,  4Munf. 
882. 396,  that  the  possession  of  the  mortgasror.  con- 
tinuing by  the  mortgagee's  permission,  is  to  be 
considered  the  possession  of  the  mortgagee.  The 
case  was  said  to  be  essentially  analogous  to  the 
principal  case,  in  which  It  was  decided  that  the  pos- 
session of  the  bargainor  was  the  possession  of  the 
bargainee:  and.  therefore,  no  obstacle  to  the  full 
operation  of  a  deed  from  the  bargainee  to  a  third 
person,  under  the  act  of  the  assembly  on  that  sub- 
ject. 

Statute  of  Pretensed  Titles— Construction. —The 
principal  case  is  cited  In  Middleton  v.  Arnolds,  13 
Gratt-  490,  for  the  proposition  that  the  "act  concern- 
ing pretensed  titles"  imposed  a  penalty,  but  did 
not  avoid  a  conveyance.  See  the  principal  case 
cited  on  p.  492  of  Middleton  v.  Arnolds,  supra.  Du- 
val V.  Bibb.  4  Hen.  &  M.  113,  is  the  sequel  to  the 
principal  case. 


gainor  coutlnue  in  possession  after  the  cooTey- 
ance.  that  possession  will  not  render  a  conveyance 
by  the  bargainee  void. 

In  ejectment  broug^ht  by  Duval  and 
Younghusband,  ag^ainst  Bibb,  for  a  tract 
of  land,  the  jury  found  a  verdict  for  the 
plaintiffs  subject  to  the  opinion  of  the 
Court  on  a  case  which  states,  that  Bibb,  by 
deed  dated  the  13th  of  December,  1788,  and 
recorded  on  the  16th  of  the  same  month, 
conveyed  the  lands  to  Graves.  That  Bibb 
was,  at  that  time,  in  actual  possession,  and 
had  been  so  for  upwards  of  twenty  years. 
That  Graves,  on  the  28th  of  November, 
1793,  conveyed  to  Duval  and  Young^husband. 
That  there  was  no  proof  '^that  Graves  was 
ever  in  actual  possession,  or  ever  entered 
upon  the  premises,  for  the  purpose  of  ex- 
ecuting the  last  mentioned  deed ;  but  that 
the  defendant  now,  and  always  hath  had 
adverse  possession  of  the  premises  against 
the  said  Graves,  and  all  holding  by  or  under 
him,  except  as  to  the  operation  of  the  deeds 
aforesaid.*' 

The  District  Court  gave  judgment  for  the 
defendant;  because  *4he  demise  and  ouster 
laid  in  the  plaintiff's  declaration  is  pre- 
cedent to  the  accruing  of  his  title."  To 
which  judgment  the  plaintiffs  obtained  a 
writ  of  supersedeas  from  a  Judge  of  this 
Court. 

Call,  for  the  appellant. 

The  objection  made  by  the  District  Court, 
is  expressly  cured  by  the  act  of  Jeofails. 
[R.  C.  c.  128,  i  102,  ed.  1819.] 

Randolph,  contra. 

If  the  District  Court  erred  upon  the 
ground  they  mention,  which  is  not  ad- 
mitted, still,  if  they  were  right  on  any 
ground  it  will  be  sufficient ;  and  it  does  not 
appear  that  the  plain  tiff  ever  was  in  posses- 
sion within  twenty  years  next  before  the 
suit.  On  the  contrary,  Bibb  was 
363  *''in  adversary  possession,  and  the 
deed  was  no  interruption  of  it. 

PENDLETON,  President.  Did  not  the 
whole  interest  pass  by  the  deed  from  Bibb 
to  Graves?  I  thought  you  had  intended  to 
argue  the  point,  whether  Graves  being  out 
of  possession,  could  convey  to  Duval. 

Randolph.  If  the  Court  are  against  me 
on  the  other  points,  I  hope  I  shall  be  per- 
mitted to  argue  that. 

Cur.  adv.  vult. 

PENDLETON,  President.  The  right  of 
entry  of  Graves,  under  whom  the  plaintiffs 
claim,  accrued  on  the  conveyance  in  1788. 
If  that  conveyance  had  been  from  a  third 
person,  Bibb's  possession  would  have  been 
a  bar  to  the  entry;  but  surely,  he  cannot 
avail  himself  of  it  against  his  own  deed. 
On  that  point  the  Court  have  no  doubt. 

The  objection  on  which  the  District  Court 
founded  its  judgment,  if  any  thing  in  it, 
is  cured  expressly  by  our  statute  of  Jeofails. 

Bibb  being  in  possession  when  he  con- 
veyed to  Graves,  there  can  be  no  doubt  of 
the  legal  operation  of  that  deed. 

But  Graves  being  out  of  possession,  and 
that  stated  to  be  adverse  in  Bibb,  when  the 
bargain  and  sale  to  the  plaintiffs  was  made 
by  Graves,  the  counsel  are  permitted,  as 
they  desired,  to  argue  the  question,  whether 
any  title  passed  to  the  plaintiffs  by  that 
deed. 

Call,  for  the  appellant. 
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That  question  depends  upon   the  common 
doctrine  relative  to  chosea  in  action,  which 
has  of  late  years  undergone  very  ereat  al- 
terations.    [Master  v.  Miller,  J  4  T.  R. 

364  340.     It   was    formerly   *held    that   a 
mere  possibility   was  not  assignable; 

but  that  doctrine  is  now  completely  re- 
versed. [Roe  v.  Jones  et  al.,]  1  K.  Black. 
30;  and  if  such  a  contingent  and  uncertain 
estate  as  that  could  be  granted,  it  would 
seem  much  more  reasonable  in  such  a  case 
as  the  present :  Otherwise,  innumerable  in- 
conveniences would  follow ;  for,  then  a  man 
in  debt,  but  out  of  possession,  could  not 
dispose  of  his  lands  to  relieve  himself  from 
difficulties ;  and  trustees  could  not  sell  under 
a  deed  of  trust,  unless  the  debtor  would 
consent  to  give  them  possession.  Reason 
and  public  convenience  are,  therefore, 
strongly  in  favor  of  the  conveyance,  unless 
the  act  of  Assembly  against  buying  dnd 
selling  pretensed  titles,  shall  be  thought  to 
make  a  difference.  But  it  would  be  extra- 
ordinary, if  a  man  were  to  be  received  to 
say,  against  his  own  deed,  that  his  own 
vendee  obtained  a  pretensed  title  only ;  and 
it  is  scarcely  credible,  that  the  Legislature 
conld  have  intended  that  a  purchase  under 
a  deed  of  record,  which  is  prima  facie  evi- 
dence of  a  complete  title,  should  be  ren- 
dered void  by  the  possession  of  the  vendor. 

Randolph,  contra. 

The  verdict  finds  that  Graves  never  was 
in  possession ;  and  at  common  law,  there 
must  have  been  a  junction  of  both  right 
and  seisin,  in  order  to  enable  the  latter  to 
convey.  2  Black.  Com.  314,  290;  Co.  Litt. 
214,  266.  The  same  rule  holds  good  with 
regard  to  conveyances  under  the  statute: 
Which  unites  the  use  with  the  possession ; 
bnt  that  necessarily  supposes  the  bargainor 
to  be  in  possession ;  or  else  the  statute  could 
not  transfer  his  possession  to  the  use.  A 
seisin  in  law  is  not  enough ;  for,  that  is 
not  sufficient  for  any  purpose  but  a  descent. 
1  Inst.  49;  Plowd.  139.  Besides,  the  con- 
trary doctrine  is  expressly  against  the  act 
concerning  buying  and  selling  pretensed 
titles;  and  a  conveyance  against  a  rule  of 
law  or  statute  cannot  be  supported.  [Per 
Holt,  C.  J.,  in  Bartlett  v.  Vinor,  Carth. 
252. 

365  *Wickham,  for  the  appellant. 

The  tenant  of  the  freehold  may  con- 
vey; and  the  act  of  Assembly,  Rev.  Code, 
167,  made  Graves  tenant  of  the  freehold, 
immediately,  on  the  execution  of  the  deed 
to  him.  But,  a  man  once  seised  continues 
seised,  until  he  is  actually  disseised.  Tay- 
lor V.  Atkyns,  1  Burr.  110,  [Smartle  v.  Wil- 
liams,] 1  Salk.  245;  [Blunden  v.  Baugh,] 
Cro,  Car.  302;  [Powsely  v.  Blackman,J 
Cro.  Jac.  660;  which  likewise  shews  that 
the  owner  may  elect  to  consider  himself 
disseised,  or  not,  at  his  pleasure.  The  jury 
have  not  found  an  adverse  possession  posi- 
tively, but  conditionally:  and,  therefore, 
according  to  the  doctrine,  Graves  had  a 
right  to  consider  himself  disseised,  or  not, 
as  he  pleased;  and,  consequently,  had  a 
right  to  convey. 

Cur.  adv.  vult. 

PENDLETON,  President,  delivered  the 
resolution  of  the  Court,  as  follows : 

This  is  a  supersedeas  to  a  judgment  of 
the  District    Court   of   Charlottesville,    in 


ejectment,  commenced  there  by  the  appel- 
lants against  the  appellee;  in  which  the 
jury  find  a  special  verdict,  stating,  that  the 
defendant  Robert  Bibb,  by  deed  of  bargain 
and  sale,  dated  December  13,  1788,  which 
was  duly  recorded,  conveyed  the  lands  in 
question  to  Francis  Graves  in  fee,  and  cov- 
enants to  warrant  and  defend  the  land  to 
Graves,  his  heirs  and  assigns,  against  him- 
self and  all  others.  That  Graves,  by  a  like 
deed,  dated  November  28,  1793,  also  duly 
recorded,  conveyed  the  lands  to  the  plaintiffs 
in  fee,  with  a  general  warranty.  That,  at 
the  time  of  the  first  conveyance,  the  de- 
fendant Robert  was  in  possession,  and  had 
been  for  upwards  of  twenty  years.  That 
no  proof  was  made  that  Graves  was  ever  in 
actual  possession,  or  ever  entered  into  the 
land,  for  the  purpose  of  executing  his  deed 
to  the  plaintiffs;  but,  that  the  defendant 
Robert  has  now,  and  always  has  had,  ad- 
verse possession  of  it,  against  Graves,  and 
all  holding  under  him,  except  as  to  the 
operation  of  the  deeds.  On  this  verdict, 
judgment  was  given  for  the  defendants; 
because,  as  the  record   states,  the  de- 

366  mise  and  *ouster,  as  laid  in  the  dec- 
laration,   appear   to   be  prior  to  the 

commencement  of  the  plaintiff's  title. 

The  first  question  arises  on  the  reason 
given  by  the  Court  for  their  judgment ;  but, 
this  is  plainly  decided  by  a  clause  in  the 
act  of  Assembly  of  1792,  p.  119  of  the  R.  C. 
[c.  128,  2  102,  ed.  1819,]  that,  after  issue 
joined  on  the  title  only,  in  ejectment,  no 
exception  of  form  or  substance  shall  be 
taken  to  the  declaration  in  any  Court  what- 
soever. 

As  to  the  twenty  years  possession  in 
Robert,  prior  to  his  conveyance  to  Graves, 
it  only  proves  that  he  had  a  good  title  in 
ejectment,  and  a  right  to  make  that  con- 
veyance, and  cannot  operate  as  a  bar  by 
the  act  of  limitation  to  the  plaintiffs  claim- 
ing under  Graves,  whose  right  of  entry  ac- 
crued only  eight  years  before  suit  brought. 

The  third,  and  principal  question  is, 
whether  the  bargain  and  sale  of  Graves 
(then  out  of  possession)  to  the  plaintiffs, 
passed  his  title  to  them?  As  an  objeccion 
to  its  passing  the  title,  the  statute  and  act 
of  Assembly  against  buying  pretensed 
titles,  were  relied  on,  as  having,  in  addition 
to  the  severe  penalty  on  the  buyer  and  seller 
of  the  land,  made  the  conveyance  void.  It 
is  unnecessary  to  consider  whether  those 
laws  produced  the  effect  contended  for,  since 
we  are  all  of  opinion  that  the  purchase  of 
the  plaintiffs  is  not  within  the  act  of  As- 
sembly, which  has  this  exception:  *^unlesd- 
the  person  conveying,  or  those  under  whom 
he  claims,  shall  have  been  in  possession 
one  whole  year  next  before. "  Here,  Graves 
was  the  person  conveying,  and  Bibb,  the 
person  in  possession,  was  him  under  whom 
Graves  claimed ;  so  that,  literally,  Bibb  is 
excluded  from  making  the  objection ;  and, 
if  it  depended  upon  construction,  could  the 
plaintiffs  possibly  suppose,  when  they 
purchased,  that  Bibb's  possession  was  ad- 
verse to  the  title  of  Graves,  to  whom  he 
had  conveyed  the  land,  with  a  general  war- 
ranty?   Whether  a  person  out  of  pos- 

367  session    can     convey    his    *title    by 
bargain  and  sale,  or  any  other  statu- 
tory conveyance,  seems  settled  by  the  deci- 
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sions  in  England,  under  their  statute  of 
uses ;  and  our  act  of  Assembly,  R,  C.  167, 
[c.  99,  2  29,  R.  C.  ed.  1819,]  in  conformity 
to  those  decisions,  has  added  a  clause,  not 
in  the  statute  of  uses,  that  those  convey- 
ances shall  transfer  the  possession  to  the 
use,  as  perfectly  as  if  the  bargainee  had 
been  enfeoffed  with  livery  of  seisin  of  the 
land  conveyed.  The  Court  are,  therefore, 
of  opinion,  upon  this  point,  that  the  title 
of  Graves  passed  to  the  plaintiffs  by  the 
bargain  and  sale,  and  gave  them  a  good 
title  against  Bibb:  And,  upon  the  whole, 
that  there  is  error  in  the  judgment  of  the 
District  Court ;  which  is  to  be  reversed  with 
costs,  and  judgment  entered  for  the  plain- 
tiffs.   

M'Lean  v.  Copper  and  Others. 

[Monday.  May  9. 1808.] 

Verdict— Plndlog  Livery  of  Selsla.— The  verdict  should 
find  precisely,  whether  there  was  livery  of  seisin; 
barely  flndlnfr  the  memorandum  endorsed  upon 
the  deed,  is  but  evidence  of  the  fact  and  insuffi- 
cient and  therefore,  a  new  trial  was  awarded. 

Conveyance— Pos««sslon*—Qiuere.— Whether  a  feoff- 
ment by  one  out  of  possession  is  not  void? 

In  ejectment  for  a  lot  of  land  in  the  town 
of  Alexandria,  brought  by  Klizabeth  Cop- 
per, late  Elizabeth  Arrell,  daughter  of 
Richard  Arrell,  deceased,  and  others, 
against  Archibald  McLean;  the. jury  found 
a  special  verdict,  which  stated:  That  John 
Muir  and  Harry  Piper,  two  of  the  trustees 
for  the  town  of  Alexandria,  being  seised 
as  the  law  requires,  conveyed  to  James 
M'Leod,  in  fee.  That  M'lveod  entered,  and 
died  seised  in  the  year  1770,  intestate,  leav- 
ing Robert  M'I#eod,  his  son,  and  heir  at 
law :  who,  by  deed  of  the  ISth  of  Septem- 
ber, 1784,  conveyed  to  Richard  A.rrell,  de- 
ceased ;  which  was  recorded  on  the  20th  of 
the  same  month.  That  the  said  Richard 
Arrell  died  intestate  about  the  year  1795, 
and  the  plaintiffs  are  his  representatives 
and  heirs  at  law.  That  the  said  Robert 
M'I#eod  made  a  deed  of'  feoffment,  and 
memorandum  of  livery  of  seisin,  to  James 
Kirk,  (under  whom  the  defendant  claims,) 

on  the  24th  of  December,  1783 ;  which 
368      deed  and  ^memorandum  were  recorded 

on  the  23d  September,  1784.  That 
Robert  M'Leod  was  a  citizen  and  inhabit- 
ant of  Maryland ;  but  that  the  deed  was 
executed  by  him  in  Alexandria,  and  was 
attested  by  witnesses  residing  there.  That 
Arrell,  before  the  conveyance  to  him,  had 
notice  of  Kirk's  deed.  That  Arrell  gave  a 
bond  to  Robert  M'Leod,  conditioned  for 
the  payment  of  3001.,  if  Kirk,  or  his  repre- 
sentatives should  not  recover  the  land  of 
Arrell ;  which  is  dated  the  15th  September, 
1784,  and  recorded  20th  January,  1791. 
That  Robert  M'Leod,  when  he  conveyed  to 
Kirk,  was  not  in  possession.  That  James 
M*Leod  had  made  a  verbal  sale  to  Watson, 
who  entered,  and  was  possessed ;  and,  being 
so  possessed,  sold  to  Rigdon,  14th  Sieptem- 
ber,  1770,  and  gave  bond   to  make  a  title. 

•Conveyance— PosseMlon  In  Qrantor.— The  principal 
case  is  cited  in  Birthright  v.  Hall.  3  Munf .  539,  for  the 
proposition  that,  there  must  be  possession  in  the 
ffraptor  at  the  time  of  the  deed  made,  or  livery  of 
seisin,  actually  found,  in  order  to  pass  the  estate. 

But  the  principal  case  is  cited  and  distinfruished 
in  Claiborne  v.  Henderson,  3  Hen.  &  M.  857. 

The  principal  case  is  farther  cited  with  approval 
in  Birthright  v.  Hall,  8  Munf.  547. 


That  Rigdon,  by  will,  on  22d  April,  1772. 
after  some  specific  bequests,  devised  to  his 
wife,  Elizabeth  Rigdon,  in  fee,  all  the  rest 
of  his  estate,  both  real  and  personal,  and 
died  19th  May,  1772.  That  the  said  Eliza- 
beth Rigdon,  on  28th  February,  1775,  as- 
signed the  said  bond  to  Arrell,  who  entered 
on  the  said  land  in  consequence  thereof, 
enclosed  it,  and  peaceably  and  quietly  held 
it  till  his  death.  That  Kirk,  on  24th  De- 
cember, 1783,  gave  a  bond  to  Robert 
M'Leod,  for  payment  of  1391.  on  being  put 
into  possession  of  the  lot,  which  Robert 
M'Leod,  on  19th  March,  1787,  assigned  to 
Arrell.  That  Kirk,  at  the  time  of  giving 
said  bond,  knew  that  Arrell  was  in  posses- 
sion, and  would  dispute  the  title  to  the  lot. 

The  District  Court  gave  judgment  for 
the  plaintiffs;  and  the  defendants  appealed 
to  this  Court. 

Randolph,  for  the  appellant. 

We  have  a  regular  title,  which  can  be 
objected  to  upon  two  grounds  only ;  that  is 
to  say :  1.  That  the  deed  was  not  recorded 
within  eight  months.  2.  That  Kirk  knew 
of  Arrell's  title  when  he  took  the  deed.  As 
to  the  latter,  it  is  not  a  proper  subject  of 
enquiry  in  a  Court  of  Law ;  but,  if  the 
plaintiff  could  have  supported  his  case  at 
all,  it  must  have  been  in  a  Court  of  Equity. 
And,  as  to  the  first,  the  act  of 
369  ♦1784,  [c.  62,  12  Stat.  Larg.  15S,] 
speaks  of  persons  resident  in  Vir- 
ginia, which  M'L/eod  was  not;  for,  the 
verdict  finds  that  he  was  a  citizen  and  in- 
habitant of  Maryland.  Of  course,  his  hav- 
ing accidentally  come  into  Virginia,  will 
not  satisfy  the  act,  which  ought  to  be  con- 
strued strictly.  A  third  objection  perhaps 
will  be,  that  M'Leod,  at  the  time  of  mak- 
ing the  deed,  was  out  of  possession.  But, 
as  to  this,  the  Court  is  referred  to  the  argu- 
ment in  Duval  v.  Bibb,  (ante,  362).  Be- 
sides, livery  of  seisin  was  made  in  this 
case;  which  necessarily  supposes  posses- 
f^ion.  And,  therefore,  as  the  verdict  only 
finds  that  Arrell  was  possessed  when  the 
deed  was  made,  the  Court  will  intend  that 
the  livery  was  made,  at  another  time ;  which 
will  remove  the  objection.  Co.  Litt.  48, 
266.  The  plaintiff's  title  is  liable  to  this 
exception,  that  the  verdict  finds  Arrell 
knew  of  our  deed  at  the  time  of  taking  his. 

Lee,  contra. 

It  is  clear  that  Kirk  knew  of  Arrell's 
right  before  his  purchase;  and  the  notice 
affects  the  appellant.  2  Pow.  on  Mortg. 
296.  M'Leod  was  out  of  possession  at  the 
time  of  making  the  deed  to  Kirk ;  which, 
therefore,  is  wholly  void.  Co.  Litt.  369; 
2  Black.  Com.  314 ;  [Partridge  v.  Strange 
et  al.,]  Plowd.  88.  But  as  Arrell  was  in 
possession,  the  deed  to  him  was  effectual, 
and  perfected  his  title,  as  the  same  books 
prove.  It  is  not  material,  that  M'Leod 
was  a  citizen  of  Maryland.  For,  the  deed 
was  executed  in  Virginia;  and  the  wit- 
nesses might  have  been  compelled  to  attend 
at  Court,  and  prove  it.  Of  course,  as  the 
act  of  Assembly  is  express,  the  d^ilure  to 
record  it  within  the  eight  months,  avoids 
it  against  a  purchaser  for  valuable  consider- 
ation. 

Call,  on  the  same  side.  The  act  uses  the 
word  resident  in  the  State  at  the  time  of 
making  the  deed ;  vhich  expression  is  fully 
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satisfied   by   the  grantors  being  within  the 
limits   of   the    State;  and,     therefore,    re- 
cording within  the  ejJBrht  months,  could  not 
be  dispensed  with.     There  was  no  fraud  in 
Arrell  in  taking  a  deed,    because   he  had  a 
prior  equity.     For,  the  verbal  sale  to 
370     Watson  was  good ;  and  the  *title  from 
him    is    regularly  deduced.     But,  the 
converse    of    this    doctrine     holds    against 
Kirk;  because,  finding  another   in    posses- 
sion, he  onght  to   have   enquired  before  he 
purchased;  for,  the  possession  was    notice 
of  our  equity. 
Randolph,  in  reply. 

The  verdict  does  not  find  the  facts  with 
precision.  It  does  not  appear  whether  liv- 
ery was  actually  made  or  not,  but  leaves 
it  wholly  uncertain.  It  is  material,  that 
M'Leod  was  not  a  citizen  of  Virginia ;  be- 
cause, the  buyer  has  a  right  to  two  modes 
of  probat,  that  by  witnesses,  and  that  by 
acknowledgment  of  the  party  in  Court. 
But  the  argument,  on  the  other  side,  tends 
to  deprive  him  of  the  latter. 
Cur.  adv.  vult. 

PBNDI^ETON,  President,   delivered    the 
resolution  of  the  Court. 

This  is  an  appeal  from  the  District  Court 
of  Dumfries,  where   the  appellees    brought 
an  ejectment  against  the  appellant  for  a  lot 
and   half    an    acre   of  land  in  the  town  of 
Alexandria,  in  which  there   was   a   special 
verdict,   stating,    that  the   trustees  of  that 
town,  being  seised  of  the  lot   in    question, 
by  deed  dated  the  30th  May,  1765,  conveyed 
it  to   James    M*L#eod,    who  died  seised  in 
1770,  leaving  Robert    M*Leod   his  son  and 
heir.    That  James  the    father,   in  his  life- 
time, made  a  verbal  sale  of  the  lot  to  Joseph 
Watson,  who  entered  and  was  in  possession 
thereof;  and  September  14th,    1770,  gave  a 
bond  to  Kdward  Rigdon,  in  the   penalty  of 
1001.,  conditioned  for   making  a  good  right 
to  the  lot,  and  defending  it  against  all  per- 
sons whatsoever.     That  Rigdon  by  his  will 
dated  April  22d,  1762,  devised  jthe  lot  as  part 
of   his  residuary  estate,  to  his  wife  Kliza- 
beth,  in  fee.     That  Elizabeth,    on   the  28th 
of  February,  1775,  in   consideration   of.  151. 
assigned  the  bond  and  her  right  to  the  lot, 
to  Richard  Arrell,  who  in  1776  entered  into 
possession    of    the    lot,    enclosed    it,    and 
quietly  held   it  till  his  death,  and  for 
371      the  greatest   part  *of   the  time,  occu- 
pied   it   as   a  grass  lot.     That  on  the 
24th  of  December,  1783,    Robert   M'Leod  of 
Frederick    county,    in  Maryland,    by  feoff- 
ment, in  consideration  of  1701.  specie,  con- 
veyed the  lot  to  James  Kirk  of  Alexandria, 
in  fee  with  a  general  warranty,    on  which 
deed  there  is  a  memorandum,    that  on    the 
same  day  peaceable   possession    of    the    lot 
was  given  by  M'Leod  to  Kirk,  in   presence 
of    the   subscribing   witnesses;  also,    a  re- 
ceipt  for   the   consideration   money;   and, 
there   is    a    certificate   of  the  Clerk  of  the 
Corporation  Court  of  Alexandria,   that  this 
deed,     memorandum,     and    receipt,    were 
proved    by    the    witness  and   ordered  to  be 
recorded,  on  the  23d  September,  1784,  more 
than  eight  months,  but  less  than  two  years 
from  the  date  of  the  deed,  which    the   jury 
find  was  executed  in  Alexandria,  where  the 
witnesses  also  resided.     On  the  same  24th  of 
December,  1783,  James   Kirk   entered    into 
a  bond  to  Robert  M'I#eod,  in  the  penalty  of 


2501.  reciting  the  conveyance  to  him,  but 
that  the  lot  is  yet  in  possession  of  Richard 
Arrell  and  others,  who  dispute  the  title, 
and  the  condition  is,  that  Kirk  shall  pay 
1301.  without  interest  after  his  being  put 
into  possession  of  the  lot,  and  an  unde- 
niable title  in  fee  made,  which  bond 
M'Leod  on  the  19th  of  March,  1787,  for  1121. 
8s.  6d.  assigned  to  Richard  Arrell.  They 
find  that  Robert  at  the  time  of  his  convey- 
ance to  Kirk,  was  out  of  possession,  and 
that  Kirk  knew  at  the  time,  that  Arrell 
was  in  possession,  and  would  dispute  the 
title.  That  Robert  M'Leod  by  bargain  and 
sale,  dated  the  15th  of  September,  1784,  and 
duly  recorded,  conveyed  the  lot  to  Richard 
Arrell  in  fee,  with  a  general  warranty. 
That  Richard  Arrell  at  the  time,  had  notice 
of  M'Leod 's  deed  to  Kirk.  On  the  same 
day,  Arrell  executed  a  bond  to  M'Leod,  in 
the  penalty  of  6001.  reciting  that  convey- 
ance, and  the  former  one  to  Kirk;  and  the 
condition  is,  that,  if  Kirk  recovered  the 
lot,  the  bond  was  to  be  void ;  and  if  Kirk 
failed,  and  Arrell's  title  was  established, 
and  Arrell  should  in  that  case,  pay  3001.  to 

M'Leod,  by  three  several  instalments, 
372      the  bond  was  *also  to  be  void.     That 

Richard  Arrell  died  intestate  in  pos- 
session of  the  lot,  in  1795,  and  that  the 
plaintiffs  are  his  heirs;  how  or  when  they 
lost  the  possession,  so  as  to  become  plain- 
tiffs, is  not  stated.  The  equitable  title  sup- 
posed to  be  derived  from  the  verbal  sale  of 
James  M'Leod  the  father,  to  Watson,  may 
be  placed  out  of  the  question :  since  it  has 
no  effect  upon  the  legal  title;  and,  if  the 
plaintiffs  go  into  a  Court  of  Kquity,  cir- 
cumstances may  be  opposed  of  weight, 
sufiBcientto  prevent  relief :  As  may  also  the 
dispute,  whether  Robert's  deed  to  Kirk  was 
recorded  within  time;  since  the  act  only 
declares  a  conveyance,  not  recorded,  to  be 
void  as  to  subsequent  purchasers  without 
notice,  and  Arrell  is  found  to  have  had 
notice :  And  we  come  to  the  question  on  the 
legal  title.  From  this  special  verdict,  it 
appears  that  both  parties  claim  under  Rob- 
ert M'Leod;  the  defendants  by  a  prior  deed 
in  December,  1783,  and  the  plaintiffs  by  a 
subsequent  deed  in  September  1784;  and 
the  prior  deed  must  prevail,  unless  its  oper- 
ation is  prevented  by  the  adverse  possession 
at  the  time  of  making  it ;  as  to  which  fact, 
the  special  verdict  is  uncertain,  if  not  con- 
tradictory, for  it  states,  that  Arrell  in  1776. 
entered  into  possession  of  the  lot,  and 
quietly  held  it  till  his  death  in  1795,  and 
that  Robert,  at  the  time  of  his  conveyance 
to  Kirk,  was  out  of  possession;  which 
might  be  true,  and  yet  it  might  also  be 
true,  that  Robert,  after  the  conveyance, 
might  peaceably  enter  into  the  lot,  so  as  to 
make  livery  of  seisin,  if  no  person,  claim- 
ing under  Arrell,  was  then  upon  the  lot ;  of 
which  the  memorandum  endorsed  on  the 
deed  and  proved  by  the  witnesses,  is  a  very 
strong  evidence,  and  which  is  rendered 
probable  also,  by  the  nature  of  ArrelPs  oc- 
cupation as  stated,  since  he  occupied  it  as 
a  grass  lot;  but  still,  however  strong,  this 
is  only  evidence;  and  the  fact,  whether 
there  was  an  actual  and  peaceable  entry,  so 
as  to  make  the  livery  effectual,  ought  to 
have  been  decided  by  the  jury ;  especially 
as   they   state  an  adverse  possession,  with 
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notice.  The  Court  is  therefore  of 
373      opinion,  that  they  cannot  ^proceed  to 

judgment  upon  this  verdict,  it  being 
uncertain,  if  not  contradictory,  as  to  the 
material  facts  of  Arrell's  continual  posses- 
sion from  1776  to  1795,  and  Robert  M*Leod's 
peaceable  entry  to  make  livery  to  Kirk  in 
1783.  The  judgment  is  therefore  reversed 
with  costs,  and  a  new  trial  awarded. 


Murray  &  Co.  v.  Carret  &  Co. 

[Friday,  May  6th,  1808.] 

Assumpsit— Lost  Bill  of  Bxchanse.— If  A.  purchase  of 
B.  a  forelfirn  bill  of  exchanffe.  which  Is  afterwards 
lost  before  It  Is  presented,  and  B.  refuses  to  firive  a 
second  bill:  A.  may  bring-  Indebitatus  assumpsit 
for  the  purchase  money. 

Wltness-Asent— Competency.*— If  one,  as  asrent  for 
another,  purchase  a  bill  of  exchang-e.  and  endorse 
it  to  his  principal,  the  latter  may  call  the  ag-ent  as 
a  witness,  if  he  first  prove  that  he  was  an  agent 
merely,  or  give  him  a  release. 

Ca^et,  Kosters  &  Co.  brought  indebitatus 
assumpsit  against  Murray  A  Co.  and  de- 
clared for  mone3^  had  and  received  to  the 
plaintiffs'  use.  Pleas,  non  assumpsit,  and 
the  act  of  limitations.  Replication,  that 
the  plaintiffs  were  out  of  the  State.     Issue. 

Upon  the  trial  of  the  cause,  the  defend- 
ants filed  a  bill  of  exceptions,  stating,  that 
a  witness  proved  that  William  Wilson  put 
into  his  hands  the  original  third  bill  of  ex- 
change, of  which  that  produced  is  a  copy, 
and  requested  him  to  carry  it  to  Murray, 
inform  him  that  the  first  and  second  set  had 
miscarried  in  their  passage  to  Kurope;  that 
Wilson  was  apprehensive  that  the  said  third 
might  meet  with  the  like  fate ;  and  to  re- 
quest that  he  would  draw  a  fourth  of  the 
same  tenor  and  date ;  which,  if  he  refused 
to  do,  the  witness  was  to  get  an  acknowl- 
edgment, that  Murray  &  Co.  had  drawn 
the  bill.  That  Murray  refused  to  draw  a 
fourth  set ;  but  in  the  course  of  the  conver- 
sation, admitted  the  bill  then  exhibited  to 
have  been  drawn  by  Murray  A  Co.  That 
the  witness  made  the  copy  exhibited,  at 
the  request  of  Wilson,  by  which  it  appears 
that  the  bill  was  payable  to  William  Wil- 
son, or  order,  and  by  him  endorsed  to  the 
plaintiffs  for  value  in  account  with  D.  J. 
Hoissard  &  Co.  That  the  plaintiffs 
374  produced  the  said  *William  Wilson  to 
prove  that  he  had  paid  Murray  A  Co. 
the  full  value  of  the  bill,  and  that  he  made 
the  payment  and  received  the  bill  as  agent 
for  the  plaintiffs.  That  the  defendants  ob- 
jected to  his  competency;  but,  upon  his 
swearing  that  he  was  agent  as  aforesaid, 
and  had  no  interest  in  the  suit,  the  Court 
over-ruled  the  objection,  and  allowed  him 
to  be  sworn  in  chief.  That  he  deposed  that 
the  original  bill  had  been  lost  before  it 
reached  the  drawee;  that  as  agent  for  the 
plaintiffs  he  applied  to  Murray  &  Co.  for 
another  bill  of  the  same  tenor  and  date, 
offering    to    indemnify    them    against    the 

*Wltnese— Competency  —  Interest  —  Release.  —  A  re- 
lease removes  the  incompetency  of  a  witness  on  the 
score  of  interest  Mandeville  v.  Perry.  «  Call  78.  84, 
citing  the  principal  case.  See  also,  Piercy  v.  Hed- 
rlck,  2  W.  Va.  458.  98  Am.  Dec,  774.  _  _  .        ^ 

Appellate  Practice— Omission  to  Enter  Order— Cor- 
rection.—In  Emory  v.  Ersklne,  7  Leiffh  960.  the 
principal  case  Is  said  to  be  authority  for  the  propo- 
sition that,  where  an  order  Is  made  by  the  supreme 
court,  but  Its  entry  is  omitted  by  Inadvertence  of 
the  court  or  misprision  of  the  clerk,  such  omission 
may  be  corrected  at  a  subsequent  term.  See  foot- 
note to  Thornton  v.  Corbin,  3  Call  221. 


former  bills,  but  they  refused  to  give  it. 
Whereupon,  he  obtained  from  the  other 
witness,  a  copy  of  the  said  bill.  That  the 
defendants  prayed  the  opinion  of  the  Court, 
whether  the  plaintiffs  were  not  bound  to 
prove  that  the  original  bill,  or  a  copy 
thereof,  was  presented  to  the  drawee?  But, 
the  Court  gave  it  as  their  opinion,  that 
under  the  circumstances,  it  was  not  neces- 
sary to  prove  that  the  original,  or  a  copy, 
was  so  presented.  Verdict  and  judgment 
for  the  plaintiffs;  and  the  defendants  ap- 
pealed to  this  Court. 

Wickham,  for  the  appellant. 

Wilson  was  an  interested  witness,  and 
his  voir  dire  could  not  decide  the  contrary, 
for  it  appeared  upon  the  face  of  the  bill, 
which  was  drawn  in  his  favor,  although  be 
says  it  was  as  agent  for  Carret,  Kosters  Sl 
Co.  to  whom  he  was  liable  by  his  endorse- 
ment ;  and  he  would  have  been  particularly 
so  to  future  endorsees.  It  is  even  true 
that  proof  from  any  other  quarter,  that  he 
was  not  interested,  would  not  have  been 
admissible,  as  he  appears  to  be  so  on  the 
bill ;  for,  parol  evidence  cannot  contradict 
that  which  is  written.  Wilson  was  the 
legal  owner,  and  mieht  and  did  assign  it. 
Indebitatus  assumpsit  was  not  maintain- 
able. It  should  have  been  a  declaration  on 
the  custom,  or  an  action  of  debt  under  the 
act  of  Assembly.  There  is  no  privity  of 
contract,  except  between  drawer  and  payee, 
endorser  and  endorsee,  &c.  Wood  v. 
375  Luttrel,  1  *Call,  232.  No  action  lay 
at  common  law;  for,  there  was  no 
engagement,  either  express  or  implied,  to 
return  the  money.  There  is  no  evidence 
that  the  bill  was  lost;  and,  if  there  was. 
there  is  no  instance  at  common  law  of  a 
suit  upon  a  lost  bill.  It  ought  to  have  been 
a  suit  in  Chancery. 

Lfee,  contra. 

Murray  A  Co.  were  bound  to  pay  some 
body ;  and,  therefore,  they  are  not  injured 
by  the  present  judgment.  But  Wilson  was 
a  competent  witness,  for  he  was  merely  an 
agent,  and,  if  rejected,  various  transactions 
between  men  cannot  be  proved.  Endorsers 
have  been  frequently  admitted  to  prove  that 
a  bill  was  given  upon  an  illegal  considera- 
tion, Jordaine  ▼.  I^ashbrook,  7  T.  R.  601; 
which  is  precisely  the  same  case  with  the 
present :  for,  there,  no  other  witness  could 
be  had  but  the  endorser,  and  that  is  the 
case  here.  The  plaintiffs  could  not  have 
sued  Wilson,  for  the  bills  never  reached 
them ;  and,  therefore,  they  could  not  have 
founded  an  action  on  them.  The  parol  did 
not  go  to  contradict,  but  merely  to  explain, 
the  written  evidence.  It  went  to  shew  that 
the  property  was  in  another  person,  and 
not  in  the  witness.  1  Black.  294;  1  Wash. 
14,  With  regard  to  the  privity,  it  is  a  rule, 
that  wherever  debt  lies,  indebitatus  as- 
sumpsit will  lie  also ;  and,  therefore,  as  the 
act  of  Assembly  gives  debt,  it  necessarily 
establishes  the  privity.  [Fenner  v. 
Meares,]  2  W.  Black.  1269.  The  action 
was  for  the  money  advanced,  and  not  upon 
the  bills,  which  rendered  it  unnecessary  to 
shew  that  they  were  lost.  It  was  not  nec- 
essary to  resort  to  a  Court  of  Equity ;  for, 
no  discovery  was  wanting:  and,  this  being 
an  equitable  action,  complete  justice  could 
be  done. 
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Wickham,  in  reply. 

The  case  of  Jordaine  v.  Lashbrook,  7  T. 
R.  601,  differs  from  this;  for,  in  that  case, 
the  evidence  of  the  witness  went  to  destroy 
the  bill,  but  here  it  goes  to  support  it:  in 
that  case,  therefore,  the  witness  swore 
against   his   own   interest;  but  here, 

376  in  favor  of  it:    ♦For,  if   the  bill  was 
paid,  Wilson  cannot  be  sued,  whereas 

in  the  other  case  the  endorser >  was  still 
liable. 

Cur.  adv.  vnlt. 

LYONS,  Judge,  delivered  the  resolution 
of  the  Court,  as  follows : 

The  first  and  principal  question  in  this 
case  is,  whether  an  action  of  indebitatus 
assumpsit,  for  money  had  and  received, 
will  lie,  by  the  purchaser,  for  the  money 
paid  to  the  drawer  of  a  bill  of  exchange, 
when  the  bill  is  lost  before  it  is  presented 
to  the  drawee,  and  the  drawer  refuses, 
either  to  refund,  or  renew,  the  bill  to  the 
purchaser? 

The  contract,  on  the  purchase  of  a  bill  of 
exchange  drawn  on  a  foreign  country,  is, 
for  money  in  the  foreign  country,  and  not 
merely  for  the  paper  bill,  or  draft  itself; 
which  is  only  evidence  of  the  contract, 
with  a  power  to  demand  and  receive  the 
money.  Therefore,  if  the  bill  be  lost,  the 
drawer  cannot  be  entitled  to  retain  the  pur- 
chase money  here,  and  have  the  foreign 
money  too;  or,  which  comes  to  the  same 
thing,  prevent  the  purchaser  from  receiv- 
ing it  by  refusing  to  enable  him  to  do  so. 
For,  the  purchaser  has  a  right  to  bis  pur- 
chase money,  with  interest,  if  he  cannot 
g^et  the  foreign  money,  unless  in  case  of 
the  insolvency  of  the  drawee,  the  drawer 
has  sustained  a  loss  by  the  negligence  of 
the  purchaser  in  not  presenting  the  bill,  or 
giving  notice  of  the  protest,  in  due  time. 

If,  then,  the  purchaser  has  a  right  to  re- 
ceive the  foreign  money,  the  drawer  is  not 
injured  by  drawing  twenty  bills  of  the 
same  tenor  and  date ;  but  be  ought,  in  jus- 
tice to  do  it,  if  it  be  necessary,  in  order  to 
enable  the  purchaser  to  receive  the  money. 
Therefore,  if  he  refuses  to  do  so,  the 

377  purchaser  ♦must   have   a  remedy  for 
the  injury,  and  the  action  brought  in 

the  present  case  seems  to  be  the  proper 
one,  as  it  lets  in  all  the  circumstances,  and 
produces  substantial  justice  in  the  end. 

The  next  enquiry,  then,  is  as  to  the  pro- 
priety of  the  evidence. 

The  first  thing  necessary  on  the  trial  of 
a  cause  of  contract  is,  to  prove  a  contract ; 
and,  if  a  written  one,  the  original  should 
be  produced,  unless  lost ;  and,  then  a  copy 
which  is  the  next  best  evidence,  if  it  can 
be  had.  In  the  present  case  a  copy  was 
produced ;  but,  to  entitle  the  plaintiff  to  use 
it,  some  account  of  the  loss  of  the  original 
was  necessary  to  be  given  by  him,  and  that 
he  was  a  purchaser  of  the  bill,  so  as  to  es- 
tablish a  privity.  This  he  attempted  to  do 
by  calling  Wilson,  to  whom  the  bill  was 
made  payable,  and  who  endorsed  it  to  the 
appellees  for  whom  he  had  purchased  it  as 
a  friend,  or  agent,  without  having  any  in- 
terest in  it  himself.  The  witness  was  ob- 
jected to,  however,  on  the  ground  of 
interest,  as  he  had  endorsed  the  bill,  and 
no  proof  was  offered  to  shew  his  agency, 
except   his   own    oath.      But    a    factor,    or 


agent  on  mere  commission,  and  not  further 
interested,  may  be  a  witness  for  either 
party.  The  King  v.  Bray,  Cas.  Temp. 
Hardw.  358;  Dixon  v.  Cooper,  3  Wils.  40. 
In  these  cases,  however,  the  factors  only 
executed  their  powers  in  making  the  con- 
tract, without  doing  any  act  which  might 
eventually  subject  them  to  loss,  or  to  the 
action  of  either  party ;  and,  therefore,  did 
not  appear  prima  facie,  interested  in  the 
event  of  the  suits.  But,  here,  the  witness 
prima  facie  did  appear,  interested,  by  his 
having  endorsed  the  bill,  which  made  him 
liable  for  it  to  any  endorsee,  or  holder,  not 
having  notice  of  the  agency.  Therefore, 
to  render  him  competent,  it  ought  to  have 
been  shewn,  by  other  testimony  than  his 
own  oath,  that  he  was  an  agent,  or  he 
should  have  been  released  by  the  appellees : 

It  follows,  that  the  Court  erred  in 
378      admitting  him,  ♦without   such    proof 

of  agency,  or  a  release.  The  judg^ 
ment  is,  therefore,  to  be  reversed,  and  the 
following  judgment  entered. 

The  Court  is  of  opinion,  that  William 
Wilson,  who  purchased  and  endorsed  the 
bill  of  exchange,  in  the  proceedings  men- 
tioned, ought  not  to  have  been  admitted  as 
a  witness,  until  it  was  proved  by  other  evi- 
dence than  his  own  oath,  that  he  was  au- 
thorised by  the  appellees  to  purchase  the 
said  bill  for,  and  on  account  of  the  said  ap- 
pellees, and  that  he  transacted  the  business 
as  their  agent  only ;  or  until  thd  appellees 
had  released  him  from  all  actions  and  suits 
on  account  of  his  endorsing  the  said  bill 
to  them;  and,  that  the  said  judgment  is 
erroneous;  therefore,  it  is  considered,  that 
it  be  reversed  with  costs;  that  the  verdict 
be  set  aside,  and  a  new  trial  had  in  the 
cause;  on  which  the  said  William  Wilson 
is  not  to  t>e  allowed  to  give  evidence,  unless 
it  is  first  proved  that  he  was  authorised  to 
purchase  the  said  bill,  and  to  transact  the 
business  in  the  manner  above-mentioned, 
or  is  released  by  the  appellees  from  all 
actions  and  suits  on  account  of  his  endors- 
ing the  said  bill  to  them. 


Cook  V.  Berkley. 
[Taesday.  May  8,  1808.] 

Pieadliiff—VsrUuice.*— Variance  between  the  declara- 
tion and  the  evidence,  and  between  the  Judffment 
and  the  declaration.  Is  error. 

Berkley,  as  treasurer,  brought  suit  in  the 
General  Court,  against  Turner,  Cook  and 
Reese,  as  securities  of  Rogers,  Sheriff  of 
Southampton,  ^o°  the  said  Rogers's 
Sheriff's  bond.  The  declaration  stated  the 
bond  as  joint  and  several,  and  that  all  the 
obligors  executed  it.  The  breach  assigned 
was,  the  non-payment  of  the  taxes,  which 
ought  to  have  been  collected  in  the  year 
1785.  The  defendant,  Cook,  alone  ap- 
peared: Plea,  conditions  performed.  Issue. 
Upon  the  trial  of  the  cause,  the  defend- 
ant filed  a  bill  of  exceptions  stating, 
379      ♦that  the  plaintiff  offered  in  evidence 

*Jolnt  aiul  Several  Bond— Suit  on— How  Brought.-  A. 

suit  on  a  Joint  and  several  bond,  must  be  brought 
eitber  against  all  the  obligors  jointly,  or  one  of 
them  singly:  and  not  against  any  Intermediate 
number;  and  If  an  error  in  this  respect  appears  on 
the  record,  the  judgment  will  be  reversed,  notwith- 
standing such  error  was  pleaded  In  abatement. 
Lef twlch  v.  Berkeley.  1  Hen.  &  M.  61 :  Saunders  v. 
Wood,  1  Munf.406;  Newell  v.  Wood,  1  Munf.  565. 
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to  the  jury,  the  record  of  a  judgment 
against  Rogers,  for  the  balance  of  the  taxes 
collected  by  him  for  the  year  1786,  pursuant 
to  the  act  of  Assembly  for  redeeming  certain 
certificates;  to  which  the  defendant  ob- 
jected, and  insisted,  that  he  ought  to  be  at 
liberty  to  contest  the  amount  claimed  by 
the  public  at  the  time  of  rendering  the  said 
judgment,  by  shewing  that,  as  the  taxes 
were  payable  in  certificates  and  facilities, 
and  the  Sheriffs  by  various  laws  are  al- 
lowed to  discharge  their  arrears  by  such 
certificates  and  facilities,  the  jury  are  au- 
thorised to  enquire;  whether  the  certificates 
and  facilities  were,  at  the  time  for  pay- 
ment, or  at  the  time  of  rendering  the  judg- 
ment aforesaid,  of  equal  value  with  specie, 
and  to  adjust  their  damages  accordingly: 
And,  also,  that  the  jury  were  at  liberty  to 
consider,  whether  they  were  bound  to 
charge  the  said  Rogers  with  the  fifteen  per 
cent,  damages  given  by  law  upon  motions 
against  Sheriffs,  or  might  not,  unbound 
by  that  law,  judge  of  the  damages  which 
the  said  Rogers  ought  to  have  paid  for  his 
default:  But,  the  Court  decided  that  the 
judgment  against  the  Sheriff,  was  con- 
clusive evidence  against  the  security  in 
this  case,  and  refused  to  permit  the  defend- 
ant to  enter  into  any  enquiry  touching  its 
merits.  Verdict  and  judgment  for  the 
plaintiff;  and  the  defendant  obtained  a 
writ  of  supersedeas  from  this  Court. 

Call,  for  the  appellant. 

1.  The  judgment  ought  not  to  have   been 
given  in  evidence,  as  it  was  not  mentioned 
in  the  declaration,  but  actually  varied  from 
it.     1.  Because,  the  allegation  in  the  count 
is  not,  that  the  defendant  had  not  paid  the 
judgment,    but   that   he   had   not  collected 
and  paid  the  taxes.     So,  that   the    allegata 
and  probata  do  not   agree  together.     2.  Be- 
cause, the  declaration,  is  for   the   taxes    of 
1785,  and  the  judgment,  for   those  of  1786: 
Which   is   a  manifest  variance,  as  he  could 
not  come  prepared  to  defend  himself  upon  a 
charge  of  1785,  for  the  taxes  of  1786. 
380         *2.  The  judgment   was   not  conclu- 
sive: 1.  Because,  if   two   are  sued  in 
separate  actions  of  debt  on  the  same  bond, 
several   damages   must  be  found.     Sayer's 
Law  of  Damages,  147.     Which  proves,  that 
the    first   judgment  is  no  measure.     2.  Be- 
cause,   the   judgment    was    rendered    in    a 
different  species  of  action,  where   the  trial 
was  by  the  Court,    and    not    by    the   jury : 
Whereas  the  defendant,  in  the  present  case, 
had  a  right  to  the   verdict   of   his  peers  to 
ascertain  the   amount;  which  could  not  be, 
if    the    judgment   was  conclusive.     3.  Be- 
cause,   the   damages   are    personal   to    the 
Sheriff,  and  do  not  extend  to  his  securities. 
For,  it  is   a    penalty;  and,    therefore,    not 
covered  by  the  Sheriff's  bond.     4.  Because, 
the    judgment    was   by  default;  and  being 
res  inter  alios  acta,  ought  not  to  bind  third 
persons.     [Drew  v.  Anderson,]  1   Call,    51. 
5.  Because,  if  admissible  at  all,  it  was  only 
prima  facie  good;  and,  the  defendant  ought 
to  have  been  permitted   to  shew  that  it  was 
for  too  much. 

3.  The  value  of  facilities  only  was  de- 
mandable.  1.  Because,  it  was  not  a  debt 
due  from  the  Sheriff,  but  a  neglect  to  per. 
form  a  duty ;  and  this  at  a  particular  pe. 
riod.     Consequently,  the  damages  ought  t^ 


have  been  measured  by  the  value  at  the 
period  of  the  breach.  2.  Because,  if  it  be 
considered  as  a  debt,  then  it  was  the  value 
when  they  ought  to  have  paid.  3.  Because, 
if  they  were  considered  as  the  papers  of  the 
public,  converted  by  the  Sheriff  to  his  own 
use,  then  the  value  at  the  time  of  conver- 
sion, or  at  most,  of  the  suit,  ought  to  have 
been  the  rule.  Woodson  v.  Payne,  1  Call, 
573.  4.  Because,  the  Sheriff  could  only 
have  enforced  facilities;  and,  therefore,  he 
ought  not  to  be  liable  for  more  than  he 
could  compel.  5.  Because,  the  taxes  were 
made  payable  in  facilities,  so  that  pro  hac 
vice  they  were  equally  a  currency  with 
specie.  Of  course,  the  Sheriff  was  only 
delinquent  in  not  paying  facilities  of  that 
date.  6.  Because,  the  defendant,  as  payer, 
had  still  a  right  to  have  paid  in  those  very 
facilities ;  and,    therefore,    the  Court  could 

not  deprive  him  of  it. 
381  *4.  There  were  four  obligors  in  the 

bond ;  and  three  only  are  sued ;  which 
is  error ;  and  may  now  be  taken  advantage 
of,  as  it  appears  upon  the  declaration,  and 
the  plaintiff  has  not  accounted  for  the 
omission.  5  Bac.  Abr.  164 ;  [GwiK  ed. ;] 
[Rice  V.  Shute,]  2  Wm.  Black.  Rep.  697;  5 
Bac.  Abr.  697;  Hard.  198;  Sid.  238; 
Stiles,  50. 

Nicholas,  [Attorney  General,]  contra. 

The  judgment  was  conclusive,  as  it  as- 
certained the  amount  of  the  claim ;  and  it 
was  a  debt  due,  in  fact,  from  the  Sberiflf. 
and  his  securities;  for,  whatever  was  due 
from  the  Sheriff  was  due  from  the  securi- 
ties. There  was  no  surprise  in  obtaining  it. 
as  the  Sheriff  had  notice ;  and  it  is  more 
convenient  that  all  should  be  bound  by  the 
enquiry  against  the  Sheriff  himself,  who 
has  the  best  knowledge  of  the  defence  proper 
to  be  set  up.  There  is  nothing  in  the  record 
to  shew  the  standard  by  which  the  value  of 
the  securities  was  ascertained;  and  the 
doctrine  contended  for  would  be  highly 
detrimental  to  the  public,  to  whom  the  cer- 
tificates were  worth  their  par  value.  The 
securities  are  liable  to  the  15  per  cent. 
damages ;  for,  it  is  the  act  of  the  Sheriff 
which  produces  them,  and  the  law  says  he 
shall  pay  them.  That  all  the  obligors 
were  not  sued,  makes  no  difference ;  for,  it 
should  have  been  plead  in  abatement.  Co. 
Utt.  485;  Allen,  21,41;  [Ascue  v.  HoUiag- 
worth,]  Cro.  Eliz.  494,  544;  [Whelpdale's 
Case,]  5  Co.  119. 

The  Court  gave  no  opinion  on  the  merits, 
but  reversed  the  judgment  on  account  of 
the  faults  in  the  proceedings. 
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*Ro8S  V.  Colville  &  Co. 

[Wednesday,  May  11, 1 80S.] 
SequestratloD— When  Proper*— Cam  at  Bar.— A  seqnes- 
tration  is  proper,  if  the  defendant  obstinately  lie^ 
in  Jail  to  save  his  estate  or  exhausts  it  in  payioff 
other  creditors,  to  the  injury  of  the  plaintiff. 
Same— Appeal— Qiuere.— If  an  appeal  lies  to  this 
Court,  from  an  order  of  the  Court  of  Chancery 
awardiuflT  a  sequestration. 

Colville  &  Co.  obtained  writs  of  seques- 
tration from  the  High  Court  of  Chancery 
against  Ross,    in  order  to  enforce  perform- 

^Sequestration— When  Proper.— For  the  proposition 
that,  if  the  defendant  obstinately  lies  in  Jail,  a 
sequestration  of  his  property  is  proper,  the  princi- 
pal case  is  cited  and  approved  in  Hook  v.  Bass,  l 
Hen.  &  M.  82a 
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ance  of  a  decree.  Ross  offered  to  appeal 
to  this  Court ;  which  the  Court  of  Chancery 
allowed.  Whereupon,  the  motion  to  ap- 
peal, and  the  allowance  thereof,  were  en- 
tered on  the  record,  which  states,  that  the 
defendant  is  in  the  prison  rules,  for  his 
contempt  in  not  performing  the  decree,  and 
is  charged  in  execution  in  other  suits ;  that 
he  has  paid  sundry  debts  since  he  was  so 
in  jail;  that  he  produced  a  deed  conveying 
property  for  further  securing  the  plaintiffs; 
a  copy  of  which  is  made  part  of  the  record : 
And  that  the  plaintiffs  opposed  the  appeal, 
but  the  Court  allowed  it. 
Wickham,  for  the  appellee. 
It  was  not  a  decree  that  the  appeal  was  | 
taken  from ;  but  a  mere  award  of  process 
on  a  decree  already  made.  The  security 
taken  was  collateral  to  the  decree,  and  not 
a  payment.  A  deed  of  trust  is  not  of  so 
high  a  nature  as  a  decree ;  and  there  is  an 
express  stipulation  that  it  should  not  affect 
the  decree.  Besides,  the  appellee  might 
pursue  all  his  remedies  at  once ;  for,  a  man 
may  proceed  at  law  upon  his  bond,  and  in 
equity  upon  his  mortgage. 
Duval,  contra. 

The  party  may  appeal  from  an  award  of 
execution.  Harrison  v.  Tomkins,  1  Call, 
295.  A  sequestration  ought  never  to  issue, 
where  the  application  for  it  is  unconscion- 
able; and,  here,  it  was  unreasonable  in  the 
plaintiff  to  ask  it,  when  he  had  such  abun- 
dant security  for  his  money. 

Warden,  on  the  same  side.  The  act  of 
Assembly  allows  an  appeal  from  any  final 
order  of  an  inferior  Court.  R.  C.  67.  And 
this  exposition  is   expressly   confirmed    by 

the  case  of  Harrison  v.  Tomkins. 
383  *Wickham,  in  reply. 

If  the  defendant,  having  property 
enough  to  pay  his  debts,  lies  in  prison  for 
a  long  time  rather  than  satisfy  the  decree, 
he  lies  there  obstinately ;  and,  therefore,  it 
is  right  to  sequester  his  estate,  until  he 
will  comply.  Besides,  the  order  states, 
that  it  was  awarded  for  good  cause  shewn. 
Cur.  adv.  vult. 

PKNDL,BTON,  President,  delivered  the 
resolution  of  the  Court,  as  follows: 

This  is  an  appeal  from  an  order  of  the 
High  Court  of  Chancery,  awarding  writs 
of  sequestration  upon  a  former  decree  in 
favor  of  the  appellees  against  the  appel- 
lant ;  which  is  stated  to  have  been  done  for 
good  cause  shewn ;  and  we  presume  the 
reasons  assigned  were  satisfactory,  since 
the  appellant  did  not,  by  exception,  place 
them  upon  the  record,  to  enable  the  Court 
to  judge  of  their  force. 

What  the  appellant  states  by  way  of  ob- 
jection, is  very  unsatisfactory ;  first,  he  is 
in  custody  for  contempt  of  a  decree  of  that 
Court,  not  stated  to  be  the  decree  of  the 
appellees ;  or,  if  it  had  been,  it  was  no  ob- 
jection to  the  sequestration ;  which,  per- 
haps, might  be  awarded,  although  his  body 
is  in  confinement,  if  it  shall  appear  that 
he  obstinately  resolved  to  lie  in  prison,  to 
save  his  estate.  His  second  objection,  that 
he  has  been  paying  debts  since  he  was  in 
prison,  seems  rather  a  good  reason  for 
awarding  the  writs,  as  he  is  thereby  ex- 
hausting his  funds  in  preferring  other  cred- 
itors, to  the  injury  of  the  appellees.  His 
third  objection  is  on  account  of  the  deed  of 


trust,  by  which  certain  property  was  con- 
veyed to  trustees,  to  be  sold  by  jthem,  or 
any  one,  to  satisfy  the  instalments  as  they 
should  become  due ;  which  the  Court  at  first 
thought  a  reasonable  objection ;  since  it 
did  not  appear  to  be  on  the  footing  of  a 
common  mortgage,  as  a  collateral  security, 

but  answering  the  effect  of  a  seques- 
384      tration  *by    an    immediate    sale    for 

satisfaction ;  and  the  rather  as  the 
counsel  for  the  appellees  was  one  of  the 
trustees,  and  had  alone  a  power  to  sell  at 
any  time.  But,  on  further  reflection,  con- 
sidering that  there  might  be  prior  in- 
cumbrances on  the  property,  or  that  the 
appellant  might  withhold  the  possession  of 
it,  in  order  to  prevent  a  sale,  which  might 
have  been  part  of  the  good  causes  shewn, 
the  Court  is  now  of  opinion,  that  the  order 
ought  to  be  affirmed,  with  costs  leaving 
the  question,  whether  the  appeal  ought  to 
have  been  allowed,  to  be  decided  in  some 
future  case,  wherein  it  shall   be  necessary. 


Thornton  v.  Corbin. 

[Thursday,  May  5tti.  1803.] 

Depositton— Validity  of  Taking. -Semble,  that  a  depo- 
sition taken  under  a  commission,  awarded  before 
the  bill  was  filed,  and  executed  by  two  persons,  of 
whom  one  was  not  a  mafiristrate,  may  be  read  in 
a  subsequent  suit. 

Marriage  Contracts— Parol— Validity.*— A  parol  mar- 
riasre  contract,  made  before  the  act  of  1786, 
supported  ag'ainfet  a  subsequent  voluntary  convey- 
ance. 

Thornton,  as  trustee  for  the  estate  of 
Joseph  Robinson,  brought  a  bill  in  Chan- 
cery, against  Corbin,  stating;  that  Ben- 
jamin .  Robinson,  the  elder,  on  the  10th  of 
February,  1757,  conveyed  450  acres  of  land, 
including  a  mill,  in  trust,  as  to  the  mill, 
for  himself,  and  wife,  who  is  since  dead, 
for  their  lives ;  and  from  and  after  the 
death  of  the  survivor,  in  trust,  as  to  a 
moiety  of  the  mill,  &c.  for  Joseph  Robin- 
son, in  fee,  and,  as  to  the  other  moiety  and 
the  lands,  in  trust  for  Benjamin  Robinson, 
the  younger,  in  fee  tail,  with  remainders 
over.  That  Benjamin  Robinson,  the 
younger,  took  possession  and  died  seised  of 
the  lands,  and  of  a  moiety  of  the  mill,  in 
tail ;  leaving  Benjamin  Robinson  his  eldest 
son  and  heir,  who  sold  to  the  defendant. 
That  Joseph  Robinson  conveyed  his  moiety 
of  the  mill  to  the  plaintiff,  in  trust,  to  sell 
and  pay  his  debts.  And,  therefore,  the 
bill  prays  an  account  of  a  moiety  of  the 
profits  of  the  mill,  and  for  general  re- 
lief. 
385  *The  answer    states,    that   the  de- 

fendant has  seen  a  deed,  of  the  10th 
of  February,  1757,  to  Pendleton,  (which  he 
supposes  is  that  spoken  of  in  the  bill,)  and 

*narrlage  ContracU— Parol— Validity— The  princi- 
pal case  is  cited  in  Claiborne  v.  Henderson.  3  Hen.  & 
M.  358.  to  the  point  that,  a  parol  marriafire 
atrreement  respecting  lands  was  valid  even  after 
the  act  of  1748,  against  all  subsequent  purchasers  of 
the  land  except  such  as  were  for  valuable  consider- 
ation. 

Same— Deed  Variant  from  Terms  of-Bffect.— The 
principal  case  is  cited  in  Arirenbrisrht  v.  Campbell, 
3  Hen.  &  M.  177.  to  the  point  that  a  deed  variant  from 
the  terms  of  a  marriasre  promise  is  not  oblisratory 
on  the  party.  And  in  NeLson  v.  Harwood,  3  Call  407, 
to  the  point  that  a  deed  covenant  to  convey  as  soon 
as  the  party  should  recover  the  estate,  was  obliga- 
tory. 

Rcdockettnft  Causes.— On  this  question  the  principal 
case  is  cited  in  Beasley  v.  Owen,  3  Hen.  &,hL.  449. 
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if  it  has  conveyed  any  thing,  in  the  said 
mill,  Pendleton  would  have  the  legal  estate : 
But,  that  it  did  not  convey  any  thing; 
because  Benjamin  Robinson  the  elder,  had 
before  parted  with  the  equitable  estate 
therein,  to  Benjamin  Robinson  the  younger. 
That,  the  defendant  has  heard  of  a  former 
suit  in  Chancery,  respecting  a  moiety  of 
the  mill;  to  which  be  refers.  That,  the 
defendant  bought  the  whole,  from  Benja- 
min Robinson  the  younger,  and  has  had 
quiet  possession  from  the  year  1783. 

The  equitable  right  mentioned  in  the 
answer,  was  a  claim  under  a  marriage 
contract;  concerning  which,  several  depo- 
sitions were  taken  in  this  suit,  and  one  had 
been  taken  in  the  former  suit  mentioned 
in  the  answer. 

Among  the  exhibits  are:  1.  A  copy  of 
the  deed  of  trust  from  Benjamin  Robinson 
the  elder,  to  Pendleton.  2.  A  copy  of  a 
deed  from  Benjamin  Robinson,  jun.  to 
Benjamin  Robinson,  sen.  which  is  dated 
10th  of  March,  1757,  and  after  reciting  a 
former  deed  from  Benjamin  the  elder,  to 
Benjamin  the  younger,  for  1000  acres  of 
land  in  Orange,  and  that  the  elder  had 
since  given  the  younger  a  tract  of  500  acres 
in  Caroline,  in  exchange  for  it,  conveys 
the  1000  acres  to  Benjamin  the  elder,  for 
the    use  of  his   sons   Charles  and  Thomas. 

3.  A  copy  of  the  said  recited  deed  for  the 
Orange    land,    dated   27th  September,  1753. 

4.  A  copy  of  the  partition  between  Page 
and  Benjamin  Robinson  the  elder,  dated  2d 
December,  1756.  5.  A  copy  of  the  title 
bond  from  Benjamin  Robinson  the  grand- 
son, to  Corbin,  dated  12th  June,  1782.  6. 
A  copy  of  the  deed  of  trust  from  Joseph 
Robinson  to  the  plaintiff,  dated  10th  No- 
vember, 1787. 

386  *^At    the    hearing    in    the    County 

Court,  the  reading  of  Thornton's  dep- 
osition was  objected  to  by  the  plaintiff: 
upon  which,  Corbin  filed  a  bill  of  excep- 
tions stating  the  deposition ;  that  Thornton 
died  before  the  institution  of  this  suit ;  that 
the  defendant  in  that  suit  was  the  same  per- 
son for  whose  benefit  this  suit  is  brought ; 
that  the  Clerk  who  attested  the  copy  of  the 
deposition  is  dead ;  that  it  was  objected  to  b3' 
the  plaintiff,  because  the  certificate  of  the 
taking  of  the  deposition  is  subscribed  by 
Anthony  Thornton,  who  was  not  then  a 
Justice  of  the  Peace,  and  by  James  Tay- 
lor, who  says  that  he  does  not  recollect 
whether  he  subscribed  the  same,  or  whether 
it  was  taken ;  and  that  the  Court  did  not 
permit  the  said  deposition  of  Thornton  to 
be  read. 

Memoranda  to  the  following  effect,  ap- 
pear in  the  record : 

At  November  Caroline  Court,  1773, 
Thomas  Slaughter  was  appointed  guardian 
of  Benjamin  Robinson,  the  son  of  Benja- 
min Robinson  the  younger.  At  December 
Court,  1773,  a  commission  was  awarded  to 
take  the  depositions  of  Anthony  Thornton 
and  Sarah  Slaughter,  in  the  suit  Benjamin 
Robinson  v.  Joseph  Robinson.  At  March, 
1774,  the  bill  was  filed.  August,  1782,  at- 
tachment for  answer:  After  which,  is  a 
certificate  of  the  present  Clerk,  that  these 
were  all  the  steps  taken  in  that  cause ;  and 
that  no  depositions  appear  to  have  been 
filed. 


There  is,  also,  a  memorandum,  stating, 
that  Thornton  was  recommended  as  a  Mag- 
istrate at  Caroline  September  Court,  1776, 
and  not  before. 

The  County  Court  decreed  a  moiety  of 
the  mill  and  profits,  to  the  plaintiff;  from 
which  decree,  Corbin  appealed  to  the  High 
Court  of  Chancery ;  where  the  decree  of  the 
County  Court  was  reversed;  and  from  the 
decree  of  reversal,  Thornton  appealed  to 
this  Court. 

387  *Call,  for  the  appellant. 

The  appellant  was,  under  all  the 
circumstances,  entitled  to  relief.  Thorn- 
ton's deposition  was  not  admissible;  for, 
as  the  suit  between  the  Robinsons  had  never 
been  decided,  the  deposition  was  never  es- 
tablished by  the  judgment  of  any  Court, 
and  therefore,  might  be  excepted  to  in  this 
suit,  in  the  same  manner  as  it  could  in 
that:  But,  if  so,  then  clearly  it  ought  not 
to  be  read;  because  the  commission  to  take 
it  was  improperly  awarded,  for  it  was  be- 
fore any  bill  was  filed.  Old  Virginia  Laws, 
177.  And  it  appears  by  the  testimony  in 
the  cause,  that  one  of  the  commissioners 
who  took  it,  was  not  a  Magistrate. 

Warden,  contra. 

It  is  not  absolutely  necessary  that  the 
persons  who  execute  commissions  to  take 
depositions  should  be  Justices  of  the 
Peace,  for  any  person  may  do  it,  if  ap- 
pointed by  the  commission.  That  no  bill 
was  filed,  makes  no  difference;  because  the 
act  of  Assembly  merely  applies  to  commis- 
sions granted  by  the  Clerk  ex  debito  jus- 
titiae,  and  not  to  such  as  are  granted  by  the 
Court  in  session. 

Wickham,  on  the  same  side.  The  com- 
mission might  be  executed  by  a  person  not 
a  Magistrate;  and  all  foreign  commis- 
sions are  thus  executed.  That  the  bill 
was  not  filed  is  not  material,  as  the  case 
might  have  been  urgent.  And  the  act  is 
affirmative,  that  the  Clerk  may  grant,  and 
not  negative,  that  the  Court  shall  not  grant, 
p  commissi'^n  during  term,  unless  the  bill 
be  filed.  Besides,  this  exception  was  not 
taken  at  the  hearing  in  the  County  Court. 
The  Court  of  Equity  had  no  jurisdiction, 
as  the  statute  executed  the  use  to  the  pos- 
session ;  and,  therefore,  an  ejectment  might 
have  been  brought.  But,  the  deed  to  Thorn- 
ton was  clearly  void,as  Joseph  Robinson  was 
out  of  possession  at  the  time  of  making  it. 
Besides,  Joseph  Robinson  ought  to  have 
been  made  a  party  to  the  suit. 

388  ^Randolph,  in  reply. 

The  Court  of  Equity  had  jurisdic- 
tion, because  it  was  a  trust,  which  alone 
conferred  jurisdiction.  Besides,  there  was 
no  plea  in  abatement,  and  therefore  it  is 
too  late  to  object  now ;  for,  the  act  of  As- 
sembly precludes  it.  The  point  relative  to 
Joseph  Robinson  being  out  of  possession, 
is  now  under  consideration  of  the  Court,  in 
Duval  V.  Bibb,  ante,  p.  362.  None  but  a 
Magistrate  can  execute  commissions  to  take 
depositions  within  the  state.  The  marriage 
contract,  even  had  it  been  proved,  is  not 
recorded;  and,  therefore,  is  void  against 
Joseph  Robinson. 

Wickham.     He  was  a  mere  volunteer;  and 
therefore  has  no  superior  equity. 

Randolph.      The    act    of   Assembly  only 
uses    the  word  purchaser,  and  does  not  say 
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for  valuable  consideration.     Ward  v.  Web- 
ber, 1  Wash.  274. 

Cur.  adv.  vult. 

ROANBJ,  Judge.  The  weight  of  testi- 
mony in  this  cause  being  in  favor  of  the 
appellee,  independently  of  the  testimony  of 
Anthony  Thornton,  it  is  unnecessary  to 
decide  how  far  his  deposition  is  admissible, 
or  not,  in  consequence  of  its  having  been 
taken  before  a  person  who  is  alleged  to 
have  been  no  Magistrate.  I  shall  barely 
remark,  however,  that  this  case  differs  from 
that  of  Blincoe  v.  Berkley,  1  Call,  405,  in 
that,  here  a  commission  was  regularly 
awarded  by  the  Court;  the  parties  attended 
in  pursuance,  and  as  no  objection  was 
taken  to  the  deposition  at  the  time,  it  shall 
either  be  intended  that  Anthony  Thornton, 
jun.,  was  then  a  Magistrate,  or  that  the 
parties  agreed  that  the  deposition  might  be 
taken  before  him.  The  certificate  that  that 
gentleman  was  not  recommended  to  the 
Governor  until  a  posterior  time,  is  not  con- 
clusive evidence  that  he  was  not  a  Magis- 
trate t)ef ore ;  as  it  was,  in  some  instances 
probably  the  practice,  to  commission  per- 
sons who  had  not  been  recommended. 
389  *I  throw  this  out,  however,  only  as 
my  present  impression.  The  testi- 
mony of  Mrs.  S.  and  T.  S.  go  directly  to  es- 
tablish a  marriage  agreement  on  the  part  of 
old  Colonel  Robinson.  This  was  a  most  in- 
teresting fact  for  the  family,  and  one  which 
would  have  made  an  indelible  impression. 
It  is  only  confronted  by  the  belief  6f  Mr. 
Pendleton,  that  Mr.  Benjamin  Robinson's 
first  knowledge  of  his  title  was  derived 
from  him,  in  or  about  the  year,  1755;  but 
as  he  does  not  speak  from  his  memoranda 
at  the  time,  it  is  probable  he  may  be 
mistaken  as  to  the  year ;  and  even  if  not, 
the  pleasure  discovered  by  old  Mr.  Robinson 
on  the  information  received  from  him, 
may  have  arisen  from  his  great  reliance  on 
the  judgment  and  professional  skill  of  that 
gentleman,  and,  consequently,  may  not  be 
inconsistent  with  a  knowledge  on  this  sub- 
ject previously  derived  from  other  sources. 
Admitting,  then,  this  testimony  to  be  as 
respectable  as  any  whatever,  yet  it  is  over- 
balanced by  that  of  the  two  witnesses  before 
named;  and  their  testimony  is  confirmed 
by  that  of  Barnes. 

Great  stress  was  laid  by  Mr.  Randolph, 
on  the  deed  of  10th  March,  1757,  for  the 
Orange  land,  (by  B.  R.  jun.)  which  he 
supposes  contains  a  recognition  of  the  deed 
of  the  10th  February,  1757 ;  but  it  only  ad- 
mits the  fact,  that  Benjamin  the  father  had 
before  conveyed  to  him  the  Caroline  land. 
This  was  probably  from  verbal  information, 
as  the  deed  of  February,  1757,  was  probably 
then  in  the  Caroline  office.  It  is  certainly, 
however,  by  no  means  inferrible  from  the 
deed  of  March  10,  that  that  of  February 
had  ever  been  seen  by  him;  far  less  that 
he  was  a  pa;rty  to  it;  and,  if  that  deed 
varies  from  the  terms  of  the  marriage 
promise,  it  was  not  obligatory  on  him. 

Mr.  Randolph  contended,  that  the  mar- 
riage promise  was  void  against  purchasers 
under  the  act  of  Assembly.  Admitting, 
(which  cannot  be  denied,)  that  parol  mar- 
riage agreements  were  then  valid, 
390  *according  to  this  doctrine  the  prom- 
iser  would   have   nothing   to  do   but 


refuse  to  execute  the  deed,  and  then  con- 
vey the  land,  which  would  defeat  the 
promise.  The  admission,  therefore,  is  in- 
consistent with  the  conclusion  he  draws. 
The  intention  of  the  act  was  certainly  not 
of  this  kind ;  it  was  to  compel  persons,  who 
had  written  contracts  or  agreements,  to 
record  them  for  the  information  of  others 
within  a  reasonable  time. 

I  am,  therefore,  of  opinion,  that  the  case 
is  a  plain  one,  and  that  the  decree  of  the 
Chancellor  ought  to  be  affirmed. 

FLEMING,  Judge.  The  first  question 
made  at  the  bar,  was,  whether  the  mar- 
riage contract  was  established?  And  I  am 
of  opinion  that  it  is.  Thornton's  deposi- 
tion, which  clearly  proves  it,  is  objected 
to,  as  having  been  illegally  taken ;  but, 
besides  that,  if  it  were  necessary  to  inves- 
tigate the  point,  it  would  perhaps  turn  out 
that  the  objection  is  not  well  founded; 
there  is  ample  testimony  to  support  the 
contract:  For,  the  depositions  of  the  two 
S's  are  full  to  that  effect;  they  state  the 
circumstances  with  such  precision  as  to 
leave  no  doubt  upon  the  mind :  and  they 
contain  nothing  which  is  inconsistent  with 
that  of  Mr.  P.,  who  like  them,  speaks 
merely  from  memory,  and  may  have  been 
mistaken  as  to  dates. 

It  is  said,  however,  that  even  if  the  con- 
tract were  proved,  yet  still  it  was  destroyed 
by  the  deeds  of  September,  1753,  and 
March,  1757:  because,  the  first  merged  the 
parol  contract,  and  the  latter  recognized 
the  right  of  Joseph.  But,  I  am  of  a  differ- 
ent opinion :  For,  the  object  of  that  of 
September,  was  only  to  secure  the  Orange 
land  to  Benjamin  the  son,  in  case  the 
moiety  of  Page's  was  not  recovered ;  but 
as  soon  as  that  should  be  recovered,  it  was 
to  be  conveyed,  and  the  other  restored. 
Therefore,  so  far  from  this  deed  merging, 
it  rather  affirmed  the  marriage  con- 
391  tract:  And,  with  ^respect  to  that  of 
March,  it  does  not  appear  that  Ben- 
jamin the  son,  if  he  meant  to  refer  to  the 
trust  deed,  had  ever  seen  it  or  knew  what 
it  contained;  for,  he  states  it  to  be  for 
500  acres,  without  any  restriction,  although 
it  gave  him  only  459  acres  after  the  death  of 
his  father  and  mother,  with  a  moiety  in- 
stead of  the  whole  of  the  mill ;  and  even 
these  were  to  be  held  in  tail,  instead  of  fee 
simple.  Hence,  it  is  plain,  that  if  he  did 
mean  to  refer  to  that  deed,  he  was  a 
stranger  to  its  contents,  and  was  deceived 
as  to  the  purport  of  it :  Which  mistake, 
the  father,  never  removed,  but,  on  the  con- 
trary, is  said  by  one  of  the  witnesses  to 
have  been  in  the  habit,  long  afterwards, 
of  speaking  of  the  whole  mill  as  belonging 
to  Benjamin  the  younger,  after  his  own 
death.  Of  course,  no  inference  can  be 
drawn  from  this  supposed  recognition. 

But,  then  it  is  urged  that  the  marriage 
contract,  not  having  been  recorded  within 
the  eight  months,  is  void  against  pur- 
chasers by  the  act  of  Assembly.  Old  Kdit. 
L/aws,  143.  The  purchasers  meant  in  that 
act,  however,  are  those  for  valuable  consid- 
eration, and  not  mere  volunteers.  Of 
course,  the  argument  does  not  apply  to  the 
present  case.  But,  to  remove  this  diffi- 
culty, it  was  said  that  the  gift  to  Joseph 
was  a  provision  for  a  younger  son,  and  that 
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this  was  a  good  consideration.  The  obser- 
vation at  first  sight,  is  plausible ;  but  there 
is  no  force  in  it.  For,  besides  that,  Joseph 
W2FS,  in  fact,  the  eldest  and  not  the  younger 
son,  it  appears  by  his  deed  of  trust  to  the 
appellant,  that  his  father  had  devised  to 
him  the  Moon's-mount  estate,  containing 
1,100  acres,    which   was   probably  a  better 

Provision    than   that  made   for  his  brother 
ienjamin. 

There  are  other  circumstances  which 
have  some  weight ;  for,  it  seems  that  Joseph 
abandoning  his  claim  under  the  deed  of 
trust,  relied  upon  the  will  to  support  his 
right;  that  after  Ben  jamin  the  grand- 
392  son,  sold  to  Corbin,  he  gave  ''^him 
possession  in  the  presence  of  Joseph, 
and  that  the  latter  even  turned  his  own 
miller  out  of  the  mill,  and  suffered  Corbin 
to  remain  in  quiet  possession  for  several 
years,  before  he  executed  the  deed  to  the 
plaintiff.  This  shews  his  own  conviction 
on  the  subject,  and  serves  to  strengthen 
his  brother's  title. 

Upon  the  whole,  I  think  the  decree  of  the 
High  Court  of  Chancery  is  right,  and  ought 
to  be  affirmed. 

CARRINGTON,  Judge.  Concurred,  that 
the  decree  of  the  High  Court  of  Chancery 
should  be  affirmed. 
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Minor  v.  Goodall. 


[Monday.  May  16. 1806.] 
A|>pellate    Court— Jurisdiction— "Amount    In  Contro- 
versy.*"—If  the  matter  in  dispute  between  the  par- 
ties, exceed  100  dollars,  this  Court  has  Jurisdiction. 

Warden  for  the  appellee.  Moved  to  dis- 
miss the  appeal,  because,  the  sum  decreed 
was  under  a  hundred  dollars,  and  therefore, 
the  cause  below  the  jurisdiction  of  the 
Court. 

Call,  contra.  Although  the  decree  is  for 
less,  yet  the  matters  in  dispute  between  the 
parties  amounted  to  much  more;  and,  there- 
fore, as  the  party  has  a  right  to  the  opinion 
of  this  Court,  whether  the  Chancellor  de- 
cided rightly  upon  the  subjects  of  contro- 
versy, the  appeal  was  properly  allowed, 
and  this  Court  has  jurisdiction. 

Cur.  adv.  vult. 

JL/YONS,  Judge.  Delivered  the  resolution 
of  the  Court,  that,  although  the  decree  was 
for  less  than  100  dollars,  yet,  as  the  matters 
in  dispute  exceeded  that  sum,  the  Court 
had  jurisdiction. 

The  motion  was  therefore  overruled ;  and, 
at  a  subsequent  term,  the  decree  was  re- 
versed. 


394  *Nel8on  v.  Harwood. 

[Friday.  May  13,  1803.] 
riarried  Woman— Covenants  of— Specific  Performance.f 

— If  a  feme  coirertbe  privily  examined,  her  cove- 

*  Appellate  Court— Jurisdiction— "Amount  In  Contro- 
versy."—The  principal  case  is  cited  in  Rymer  v. 
Hawkins,  18  W.  Va.  816,  for  the  proposition  that,  if 
the  sum  decreed  to  be  paid  to  a  plaintiff  in  chancery 
be  less  than  the  amount  requisite  to  give  Jurisdic- 
tion to  tbe  court  of  appeals,  but  the  matter  In  con- 
troversy in  the  suit  be  equal  thereto,  the  court  may 
take  jurisdiction  of  an  appeal  from  that  decree  by 
the  complainant  The  principal  case  is  cited  in 
Marion  Machine  Works  v.  Cralsr.  18  W.  Va.  562. 
See  generally,  monofirraphlc  not^  on  "Appeals." 
tnarrled  Woman— Covenants  of.— For  the  proposi- 
tion that  a  married  woman  Is  bound  by  the  cove- 


nant or  farther  assurance  in  a  deed  is  obligatory: 
and  a  specific  execution  will  be  decreed. 

Nelson's  devisees  filed  a  bill  in  the  High 
Court  of  Chancery,  stating,  that,  in  the 
year  1774,  their  testator  purchased  of  Har- 
wood and  wife,  a  tract  of  land  which  was 
entailed  upon  the  wife,  and  took  a  bond 
from  Harwood,  for  procuring  the  entail  to 
be  docked.  That  Harwood  and  wife,  in 
December  of  the  same  year,  executed  a  deed 
to  the  testator  for  the  said  lands,  and  cove- 
nanted therein,  that  the  grantee  and  hia 
heirs,  &c.  should  peaceably  enjoy ;  that  the 
grantors  would  warrant,  and  make  further 
assurances:  To  which  deed,  the  wife  was 
privily  examined.  That  the  testator  paid 
the  purchase  money  to  Harwood;  and  an 
act  passed  the  Assembly  in  1775,  for  dock- 
ing the  entail,  but  Karl  Dunmore,  having 
by  that  time  abdicated  the  government, 
his  assent  thereto  was  not  obtained.  That 
the  wife  was  living,  since  the  passing"  of 
the  act  for  docking  entails,  in  the  year 
1776,  [9  Stat.  lyarg.  226,]  so  that  the  fee- 
simple  vested  in  her ;  but  she  is  now  dead, 
and  the  defendants  are  her  children  and 
co-heirs.  That  they  refuse  to  release  to 
the  plaintiffs.  Wherefore,  the  bill  prays  a 
conveyance,  and  for  general  relief. 

The  defendants  demurred  to  this  bill ;  and 
the  plaintiffs  thereupon  filed  an  amend- 
ment, stating,  that  by  the  said  private  act 
of  Assembly,  for  docking  the  entail  of  the 
said  tract  of  land,  a  trustee  was  appointed 
to  receive  the  purchase  money,  to  be  vested 
in  another  estate;  and  that  the  plaintiff's 
testator  paid  the  money  to  the  said  trustee. 
By  consent,  the  demurrer  was  to  stand  as  a 
demurrer  to  both  bills.  The  Court  of  Chan- 
cery allowed  the  demurrer,  and  dismissed 
the  bill.  From  which  decree,  the  plaintiffs 
appealed  to  this  Court. 

395         *Randolph,  for  the  appellants. 

There  are  three  questions  in  the 
cause.  1.  Whether  the  demand,  by  the 
plaintiffs,  how  far  Harwood  applied  the 
money  received  to  the  purposes  of  the  trust, 
was  not  a  regular  demand?  2.  Whether  a 
Court  of  Equity  will  not  relieve  against  the 
accident  which  prevented  the  act  from  be- 
ing duly  passed?  3.  Whether  equity  will 
not  consider  that  as  done,  which  ought  to 
have  been  done,  and,  therefore,  as  the 
feme  ought  to  have  executed  a  proper  con- 
veyance, whether  a  Court  of  Equity  will 
not  consider  it  as  actually  made? 

Upon  the  first  point,  I  contend,  that  the 
Chancellor  was  clearly  wrong  in  not  over- 
ruling the  demurrer,  and  obliging  the  de- 
fendants, to  answer  how  far  the  money  had 
been  applied  to  the  purposes  of  the  trust. 
The  plaintiffs  sought  a  discovery  as  well  as 
relief,  in  that  respect;  and  in  every  in- 
stance where  a  discovery  is  sought,  for  the 
sake  of  enabling  the  plaintiff  to  obtain 
justice,    it   ought    to   be    enforced.      Mitf. 

nants  in  her  deed,  see  the  principal  case  cited  in 
Rorer  v.  Roanoke  Nat.  Bank,  83  Va.  688.  0^,  690.  i  S. 
E.  Rep.  820. 

See  monographic  note  on  "Hnsband  and  Wife*' 
appended  to  Cleland  r.  Watson.  10  Gratt.  150. 

Specific  Performance— Covenant  for  Further  Assnr* 
ance.— The  principal  case  is  cited  in  McClaug-herty 
V.  Croft.  43  W.  Va.  274,  27  S.  E.  Rep.  247.  to  the  point 
tbat.  equity  will  entertain  a  suit  to  specifically 
enforce  a  covenantfor  fartber  assurance  in  a  deed. 

See  monographic  note  on  **Speciflc  Performance" 
appended  to  Hanna  y.  Wilson.  8  Oratt.  243. 
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Plead.  149.  The  Court  of  Chancery,  there- 
fore, should  have  compelled  an  answer  to 
this  point. 

2.  The  facts  here,  were  entirely  new  in 
their  nature,  so  that  no  apposite  precedent 
can  perhaps  be  adduced,  but,  then,  we  are 
supported  upon  the  reason  of  ancient  prin- 
ciples, which  rids  us  of  the  charge  of  de- 
siring to  introduce  novelty.  If  there  had 
been  any  mode  of  conveying  the  feme's 
interest,  without  the  interposition  of  the 
Legislature,  there  can  be  no  question  but 
the  money  having  been  paid,  a  Court  of 
Equity  would  have  enforced  the  conveyance. 
But,  accident  alone  prevented  the  lyegisla- 
tive  interposition :  For,  two  branches  had 
concurred,  and  it  was  owing  to  the  volun- 
tary abdication  of  the  third,  that  the  law 
was  not  completed.  This  then  was  an  ac- 
cident which  the  purchaser  could  not  con- 
trol, and  which  Chancery  ought  therefore, 
to  relieve  against.  Fonbl.  Treat.  Eq.  8, 
10.    Besides,  it  appears  by  4  Inst.  45,  that 

an  ordinance  of  two  branches  is  obli- 

396  gatory;  and,  therefore,  the  *act  in 
question  was  binding,  notwithstand- 
ing the  concurrence  of  the  third  was  not 
obtained,  through  circumstances  which  the 
purchaser  could  not  restrain. 

3.  The  feme  was  bound  in  conscience  to 
complete  such  a  conveyance  as  would 
ensure  the  title ;  and  as  she  lived  till  after 
the  act  of  1776,  the  Court  of  E^quity,  consid- 
ering that  as  done  which  ought  to  have 
been  done,  will  enforce  it  now:  Because, 
as  soon  as  she  became  capable,  she  ought 
to  have  joined  in  a  proper  conveyance. 
Besides,  her  warranty  obliged  and  operates 
by  way  of  estoppel  against  the  heirs,  1 
Bac.  Abr.  496,  [Gwil.  edrj  [Baker  v.  Child,] 
2  Vem.  61.  This  was  rendered  the 
stronger  by  the  privy  examination,  which 
resembles  the  case  to  a  fine;  and  that 
would  clearly  have  estopped  the  heirs.  4 
Com.  Dig.  85. 

Wickham,  contra. 

The  Chancellor  did  right  in  sustaining 
the  demurrer.  For,  the  bill  had  made  no 
proper  case  for  his  jurisdiction.  The  prop- 
erty belonged  to  the  wife  and  children,  and 
the  money  was  paid  to  the  husband.  So 
that  no  benefit  accrued  to  the  wife  and  chil- 
dren; and,  therefore,  there  is  no  equity 
against  them.  The  act  was  nugatory  until 
the  Royal  assent  was  procured ;  and  that 
having  never  been  obtained,  the  act  of  the 
other  two  branches  of  the  Iregislature  was 
utterly  void.  The  bill  does  not  suggest 
that  the  children  ever  received  any  part  of 
the  money ;  and,  therefore,  there  can  be  no 
pretext  for  the  jurisdiction  of  the  Court  of 
Chancery.  Besides,  if  the  act  was  really  a 
law,  the  plaintiff  had  no  occasion  to  resort 
to  a  Court  of  Equity,  to  enforce  his  title. 

The  deed  did  not  bind  the  feme ;  for,  all 
her  acts,  being  void  at  common  law,  were 
only  effectual,  so  far  as  she  was  enabled  by 
statute.  But  .she  was  not  enabled  by  the 
act  of  1748,  to  convey  an  estate-tail,  but 
the  contrary ;  for  that  act  declares,  such 
estates  shall  not  pass  without  an  act 

397  of  the  lyegislature.    *01d  edit,    laws, 
133,  145,  Lc.  1,  {  14,  5  Stat.  Larg.  414, 

from  act  of  1705,  c.  21,  3  Stat.  I^arg.  320]. 
So  that  the  act  of  1748,  only  respects  the 
estates  which  a  feme  covert  might  grant. 


if  sole ;  and  did  not  extend  to  an  estate-tail, 
which  she  had  no  power  to  convey. 

The  act  in  question  had  no  validity  until 
the  Royal  assent  was  obtained.  No  acts  of 
that  kind  had ;  and,  therefore,  in  all  of 
them  there  was  a  suspending  clause  until 
that  was  procured.  Of  course,  the  idea  of 
any  obligation  in  the  law  till  the  concur- 
rence of  the  third  branch  of  the^Iyegislature 
was  had,  is  not  maintainable ;  and  a  con- 
trary doctrine  might  lead  to  dangerous 
consequences. 

Such  acta  always  settled  an  equivalent 
estate  on  the  issue;  which  was  not  done 
here ;  for,  the  children  never  received  the 
money.  So,  that  if  the  act  was  really  bind- 
ing, it  has  never  been  complied  with. 

It  is  not  correct  to  say,  that  a  Court  of 
Ekjuity,  considering  that  as  done  which 
ought  to  have  been,  will  enforce  it  against 
the  heirs  as  she  lived  until  the  act  of  1776 
had  passed.  For,  as  neither  she  or  the  is- 
sue received  the  money,  there  was  no  moral 
obligation  on  her;  and  the  warranty  did 
not  bind,  as  already  observed.  Because, 
the  privy  examination  only  passed  such  an 
estate  as  she  might  lawfully  depart  with ; 
and  the  warranty  was  merely  annexed  to 
that.  So,  that  it  could  not  operate  an  es- 
toppel. This  observation  answers  the  case 
cited  from  Bacon's  Abr.  as  that  was  clearly 
the  case  of  a  conveyance  of  an  estate 
which  the  feme  could  lawfully  convey. 
However,  what  is  decisive  on  this  subject 
is,  that  the  deed  here  was  void  as  to  the 
inheritance,  and  therefore  the  warranty 
could  have  no  operation.  But,  supposing 
it  had,  the  plaintiff  then  would  have  had  a 
legal  title,  and  therefore  he  had  no  occa- 
sion to  resort  to  a  Court  of  Kquity. 

£Uiuity  cannot  relieve  in  a  case  of 
398  this  nature ;  *or  else  all  the  powers  of 
government  would  be  concentrated  in 
that  Court;  which  is,  and  ought  to  be, 
bound  by  precedent,  as  well  as  a  Court  of 
L/aw. 

Cur.  adv.  vult. 

ROANB,  Judge.  This  is  a  bill  by  the 
devisees  of  T.  Nelson,  against  the  surviv- 
ing husband  and  children  of  Elizabeth 
Harwood,  deceased.  It  states,  that  Edward 
Harwood  being  seised  in  fee  tail,  in  right 
of  his  wife  Elizabeth,  of  a  tract  of  land, 
sold  the  same  for  a  valuable  consideration 
to  T.  Nelson,  (for  which  the  money  has 
been  paid).  That  Edward  Harwood,  with 
a  surety,  on  the  12th  of  November,  1774, 
gave  a  bond  conditioned  for  the  procuring 
an  act  of  Assembly  to  dock  the  entail,  and 
convey  the  same  in  fee  to  the  said  T.  Nel- 
son; and,  that  the  said  Edward  and  Eliza- 
beth Harwood,  afterwards  on  the  7th  of 
December,  1774,  by  a  deed  of  bargain  and 
sale  duly  recorded,  and  in  respect  of  which 
she  was  duly  examined,  reciting  her  title 
as  above,  conveyed  the  same  in  fee  to  the 
said  T.  Nelson,  with  a  covenant  for  quiet 
enjoyment,  and  that  the  grantees  would 
do  all  and  every  act  and  acts,  and  procure 
all  further  necessary  assurances  for  per- 
fecting his  said  title  therein,  as  he  or  hia 
heirs  should  advise  or  require.  It  further 
states,  that  Mrs.  Harwood  survived  the  act 
of  1776,  converting  estates-tail  into  fee 
simple.  It  also  states,  that  in  1774,  an  at- 
tempt was  made  to  procure  an  act  to  dock 
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the  entail,  which  was  frustrated  by  the  dis- 
solution of  the  Assembly ;  and,  that  in 
June,  1775,  a  similar  bill  was  prepared, 
and  received  the  joint  concurrence  of  the 
Burgesses  and  Council,  but  did  not  receive 
that  of  the  Royal  Governor,  he  having 
withdrawn  himself  on  board  an  armed 
Britannic  vessel,  and  refused  to  come  to 
the  seat  of  government,  and  exercise  the 
functions  of  his  office.  It  prays,  that  this 
latter  defect  may  be  considered  as  supplied, 
or  that  the  title  of  the  plaintiffs  may  be 
decreed  to  be  perfected,  on  some  of  the 
grounds  on    which   Courts  of  Krquity 

399  *exercise  their  jurisdiction  in  perfect- 
ing conveyances,    and   supplying  de- 
fects in  titles. 

There  is  a  demurrer  to  this  bill,  and  also 
to  an  amended  bill,  stating  the  payment  of 
the  purchase  money  to  have  been  made  to 
a  trustee,  named  in  the  act  before  referred 
to,  for  want  of  equity :  Which  demurrer 
was  allowed  by  the  Chancellor. 

At  the  outset  of  this  business,  a  most 
momentous  and  important  enquiry  presents 
itself  to  us :  Namely,  whether  an  act  which 
had  received  the  sanction  of  the  x>eople  of 
Virginia  through  their  Burgesses,  which 
had  also  been  ratified  by  the  Royal  Council, 
and  was  only  not  approved  by  the  Royal 
Governor,  because  he  had  abdicated  his 
government,  nor  could  be  carried  to  our 
King  himself,  for  his  assent,  because  he 
had  made  open  war  upon  us,  his  people, 
shall,  under  all  the  circumstances  of  the 
case,  be  considered  as  valid,  or  as.  entirely 
null  and  void? 

Finding  myself  not  supported  in  my  pres- 
ent impressions,  on  this  question,  by  gen- 
tlemen whose  opinions  I  respect,  I  state 
them  with  diffidence;  but  yet  as  an  act  of 
duty,  flowing  from  an  high  sense  of  the 
importance  of  my  present  situation,  and  a 
correspondent  anxiety  on  my  part  to  act 
according  to  the  best  of  my  judgment  and 
ability. 

I  will  premise,  that  I  am  not  fond  of 
bringing  into  the  tribunals  of  justice, 
political  considerations:  But,  sometimes 
it  does  happen,  that  questions  of  political 
law  do  present  themselves.  On  these  oc- 
casions, although  I  am  as  much  an  advocate 
for  settled  government  as  any  man,  I  shall 
be  free  to  say,  that  in  dark  and  doubtful 
cases,  where  principles  must  be  resorted  to, 
it  is  my  wish  to  be  governed  by  those  noble 
principles  which  achieved  the  Revolution; 
which  acknowledged  the  rights,  and  the 
power  of  the  peopie;  and  consider  Kings 
and  Magistrates  as  their  trustees  and  serv- 
ants, and  at  all  times  amenable  to 
them,    and   liable   to  be  cashiered  or 

400  ^deposed  for  misrule  and  mal-admin- 
istration  :     Which  admit  the   right  of 

Revolution,  although  it  is  conceded  th^t 
such  right  ought  not,  in  prudence,  to  be 
asserted  for  light  causes. 

These  remarks  tend  to  shew,  that  in  times 
of  Revolution,  those  formulae  are  entirely 
secondary,  which  are  imposed  with  a  view 
to  ordinary  times,  and  settled  government; 
and  which  do  not  contemplate,  nor  are 
suited  to  a  state  of  society  radically  and  es- 
sentially different. 

As  this  cause  can  be  decided  upon  a  point 
less    momentous,  and   equally   clear,    with 


the  one  now  in  question,  my  intention  at 
present  is  only  to  reserve  to  myself  liberty 
to  deliberate  and  decide  upon  this  great 
question,  if  it  should  occur  hereafter.  I 
shall  not,  therefore,  now  enquire  what  au- 
thority is  conceded  in  England  to  an  ordi- 
nance, i.  e.  a  statute  which  has  not  the 
Royal  assent ;  nor  enumerate  instances,  in 
which,  in  extraordinary  times,  the  usual 
formalities  tending  the  summoning  a  Par- 
liament, and  the  passing  laws,  have  from 
the  necessity  of  the  case  been  in  that  coun- 
try dispensed  with  ;  nor  shall  I  contemplate 
at  present,  the  magnitude  of  this  question, 
as  it  respects  all  laws  passed  during  a  state 
of  interregnum,  nor  whether  the  clear, 
though  informal  expression  of  the  public 
voice,  as  at  the  time,  is  not  equivalent  in 
its  sanction,  to  a  posterior  law  of  recogni- 
tion, passed  indeed  by  a  settled  government, 
but  perhaps  liable  to  most  of  the  objec- 
tions, which  apply  to  retrospective  laws. 

These  and  other  great  questions  touching 
this  subject,  I  submit  to  better  considera- 
tion, whensoever  they  shall  become  neces- 
sary to  be  decided;  lest,  however,  in  the 
diversity  which  exists,  as  to  all  political 
speculations,  I  should  be  supposed  by  some 
to  utter  visionary  ideas,  I  will  beg  leave  to 
fortify  what  is  here  said  by  the  opinions  of 
a  most  eloquent  and  enlightened  writer; 
and  one  who  has  most  successfully  com- 
bated and  confuted  the  slavish 
401  *doctrines  of  an  eminent  statesman : 
A  statesman  who,  instead  of  aspiring 
(as  be  might  have  done)  to  a  niche  in  the 
temple  of  liberty,  has  chosen  to  go  down  to 
posterity  pensioned  and  despised. 

The  writer,  I  mean,  is  Mackintosh: 
^^They,"  says  he,  (meaning  the  States 
General,)  ^'had  been  assembled  as  an  ordi- 
nary L/egislature,  under  existing  laws. 
They  were  transformed  by  these  events  into 
a  National  Convention,  and  vested  with 
powers  to  organize  a  Government.  It  is  in 
vain  that  their  adversaries  contest  this 
assertion  by  appealing  to  the  deficiencies 
of  forms.  It  is  in  vain  to  demand  the  legal 
instrument  that  changed  their  Constitution 
and  extended  their  powers.  Accurate  forms 
in  the  conveyance  of  power,  are  prescribed 
by  the  wisdom  of  law,  in  the  regular 
administration  of  States.  But  great  Revola- 
tions  are  too  immense  for  technical  for- 
mality. All  the  sanction  that  can  be  hoped 
for,  in  such  events,  is  the  voice  of  the 
people,  however  informally  or  irregularly 
expressed."  [Vindiciae  Gallicae,  p.  60,  3 
L/d.  ed.] 

I  shall  next  consider  upon  ordinary 
grounds,  how  the  title  of  the  plaintiff  stands 
as  against  the  heirs  of  the  feme,  under  the 
deed  of  the  7th  December,  1774,  she  having 
survived  the  enactment  of  the  act  of  1776, 
converting  estates-tail  into  fee  simple. 

I  entirely  accord  in  principle  with  the 
reasoning  of  the  Chancellor,  relative  to  the 

Sower  of  the  wife  to  bind  her  estate  and 
er  heirs,  having  regard  to  the  interest  of 
the  husband,  and  the  idea  of  coercion  by 
him  being  removed. 

Our  law,  acting  upon  this  principle,  has 
established  a  solemn  mean  by  which  a  wife 
may  convey,  by  privy  examination  entered 
of  record.  In  this  respect  greater  regard  is 
had  to  the  rights  of  the  wife,  than  in  Eng- 
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land ;  for,  there,  she  cannot   reverse  a  fine, 
although  she    is  not  examined  by  the 

402  Judge;  but  *the   construction  of  the 
law    is  only  as  it   were    directory    to 

the  Judge,  that  he  should  not  receive  the 
fine  without  such  examination.  1  Bac.  Abr. 
496. 

The  case  before  us,  too,  being  that  of  a 
solemn  agreement  of  record,  steers  clear  of 
those  decisions  in  which  it  has  been  held 
that  the  agreement  of  the  wife  in  pais  shall 
not  bind  the  husband. 

The  act  of  1748,  p.  143,  [5  Stat.  Larg. 
410,]  enacts,  '^that  all  deeds  and  convey- 
ances, &c.  by  husband  and  wife,  (she  being 
first  privily  examined,)  shall  be  good  and 
effectual  in  law,  and  as  valid  to  convey  and 
pass  over  all  the  estate,  right,  title,  inter- 
est, claim,  and  demand  of  the  wife,  and 
her  heirs,  in  and  to  the  lands  so  conveyed, 
&c.  whether  the  same  be  in  right  of  dower, 
or  fee  simple,  or  whatever  other  estate 
(not  being  fee  tail)  she  may  have  therein, 
as  if  the  same  had  been  done  by  fine  and 
recovery,  Ac." 

After  this  explicit  declaration,  it  is  the 
least  to  say,  that  the  examination  here 
stands  on  as  high  ground  as  the  fine  and 
recovery  in  England ;  and  the  before  men- 
tioned consideration,  that  such  fine  may 
bind  her  without  her  examination,  (which 
is  not  the  case  under  our  act,)  certainly 
fortifies  that  construction. 

But  further,  this  act  follows  up  the  con- 
struction of  the  statute  de  donis,  by  making 
the  exception  of  the  estate-tail,  which  estate 
shall  not  pass  here,  (or  there,)  except  ac-. 
cording  to  the  terms  of  the  statute,  in  favor 
of  the  heirs  in  tail. 

This  act,  however,  according  also  with 
the  English  decisions  in  this  respect,  with 
the  single  exception  of  not  passing  the 
estate-tail,  declares  all  conveyances,  Ac. 
with  such  examination,  &c.  to  be  good  and 
effectual  in  law;  i.  e.  I  presume,  good  and 
effectual  in  a  sense  commensurate  with 
the  terms  of  the  deed. 

403  ^Bearing   these  principles  and  dis- 
tinctions  in   mind,    let    us  advert  to 

some  of  the  English  decisions. 

In  Wooter  v.  Hile,  1  Mod.  291,  [2  Saund. 
177,]  it  was  held,  that  covenant  would  lie 
against  a  wife  surviving  her  husband,  upon 
a  covenant  for  quiet  enjoyment,  in  a  fine 
suffered  by  him  and  her.  This  is,  perhaps, 
a  stronger  case  than  ours:  for,  there,  it 
does  not  appear  that  it  was  the  wife's  land, 
which  was  the  subject  of  the  fine.  If  so, 
she  had  no  interest  in  it,  and  it  was  solely 
on  her  solemn  covenant  that  she  was  held 
to  be  responsible. 

In  1  Bac.  Abr.  4%,  [Gwil.  ed.]  it  is  said, 
that  husband  and  wife  may  join  in  a  fine 
to  convey  her  inheritance.  And  2  Bac. 
Abr.  553,  an  agreement  that  A.  and  his 
heirs  should  enjoy  the  entailed  lands,  shall 
be  executed,  but  the  issue  is  not  bound 
until  the  fine  be  levied. 

From  the  foregoing  remarks  and  cases,  I 
think  it  clearly  results,  that  a  deed  of  a  feme 
covert  touching  her  inheritance,  in  conjunc- 
tion with  her  husband,  and  solemnly  ac- 
knowledged by  her  to  be  her  free  act,  is 
competent  to  bind  her  to  the  extent  thereof, 
with  the  exception  before  stated,  relative 
to    passing    an    estate-tail;    and    that    an 


agreement  to  pass  a  fine,  or  permit  an  act 
to  pass  docking  the  entail,  is  always  ob- 
ligatory on  the  person  so  agreeing  until 
executed. 

In  this  view,  Mrs.  Harwood  was  bound  to 
carry  her  agreement  into  execution,  until 
the  act  of  1776  passed,  which  vested  her 
with  the  fee  simple  property.  After  that 
aera,  a  shorter  and  plainer  course  presents 
itself  to  us,  and  she  and  her  heirs  should 
be  decreed  to  do  that,  directly,  which,  be- 
fore, could  only  be  done  circuitously,  i.  e. 
to  convey  the  plaintiffs  her  inheritance. 

If  it  should  be  said,  that  this  process  will 
injure  the  heirs    in    tail,    for    whose 

404  benefit   lands   were   intended   *to    be 
settled    in    lieu,    the  answer  is,  that 

this  would  have  been,  also,  precisely  the 
case  by  the  operation  of  the  act  of  1776,  if 
such  lands  had  been  so  settled,  immedi- 
ately after  the  agreement,  as  these  by  the 
operation  of  that  act  would  have  been  ab- 
solutely vested  in  the  mother. 

I  think  that  the  decree  of  the  Chancellor 
is  erroneous,  and  that  the  demurrer  ought  to 
have  been  over-ruled. 

FlyEMING,  Judge.  The  first  question  is, 
whether  the  deed  from  Harwood  and  wife, 
was  wholly  void,  or,  so  far  only  as  not  to 
defeat  the  entail,  but  good  for  every  other 
purpose?  The  5th  section  of  the  act  of 
1748,  declares,  that  the  deed  of  husband  and 
wife,  where  she  is  privily  examined,  **shall 
be  good  and  effectual  in  law,  and  shall  be 
as  valid  to  convey  and  pass  over  all  the 
estate,  right,  title,  interest,  claim,  and  de- 
mand, of  such  wife,  and  her  heirs,  in  or  to 
the  lands,  tenements,  or  hereditaments,  so 
granted  or  conveyed,  whether  the  same  be 
in  right  of  dower  or  fee  simple,  or  whatso- 
ever other  estate,  not  being  fee  tail,  she 
may  have  therein,  as  if  the  same  had  been 
done  by  fine  and  recovery,  or  by  any  other 
ways  or  means  whatsoever."  So  that,  with 
the  single  exception  of  the  fee  tail,  which 
is  afterwards  provided  for  in  the  14th  sec- 
tion, the  deed  was  good  for  every  purpose 
of  conveying  the  estate  and  interest,  or  es- 
topping the  right,  of  the  wife  and  her 
heirs;  who  were  not  at  liberty  to  say  that 
it  was  void  generally,  but  as  to  the  excepted 
case  only :  For,  a  deed  may  be  void  as  to 
one  purpose,  and  good  as  to  another. 

This  leads  to  the  second  question,  whether 
Mrs.  Harwood  was  not  bound  by  her  cove- 
nant to  make  further  assurance ;  and,  con- 
sequently, after  she  acquired  the  fee  simple, 
under  the  act  of  1776,  to  confirm  the  title, 
which  was  to  have  been  conveyed  under  the 
deed?     Upon  this  point,  the  reasoning 

405  *of  the  Chancellor,  although  not  fol- 
lowed up  in  his  decree,  is  very  forci- 
ble :  His  words  are,  *■ '  When  husband  and 
wife,  who  have  all  the  power  which  she 
had  in  her  state  of  solitude,  conspiring  to- 
gether in  a  conveyance  of  her  inheritance, 
and  observing  legal  forms  and  ceremonies, 
agree  to  guarantee  the  title  to  the  pur- 
chaser, the  agreement  is  not  less  obligatory 
on  her,  than  a  like  agreement  by  her,  if 
she  had  not  changed  her  state  would  have 
been,  for  his  junction  with  her  in  the  act, 
removing  the  single  impediment  to  the 
energies  of  her  power  and  will,  restored  to 
those  faculties  their  pristine  vigor.  This 
proposition  is  believed  to  be  the  foundation 
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of  English  judicial  decisions,  that  a  mar- 
ried woman  is  obliged  by  covenants  in  a 
fine.  The  forms  and  ceremonies  requisite 
by  law  to  create  this  obligation,  in  the  case 
of  a  married  woman,  are,  a  deed  executed 
and  acknowledged,  as  well  by  the  husband, 
to  shew  his  consent,  without  which  obliga- 
tion cannot  arise,  as  by  the  wife,  and  her 
declaration  upon  a  privy  examination  by 
the  Court,  that  the  execution  and  acknowl- 
edgment of  the  deed  were  with  her  free 
consent,  which  was  indeed  essentially  nec- 
essary ;  but  which  was  only  necessary  to 
make  the  covenants  in  which  she  joined 
with  her  husband,  as  much  her  acts  as  if 
she  had  executed  the  deed  whilst  she  was 
unmarried."  This  clearly  evinces  the  ob- 
ligation which  the  wife,  by  her  covenant, 
came  under  to  confirm  the  title  of  the  pur- 
chaser, and  make  him  complete  owner  of 
the  estate  as  soon  as  she  was  enabled  to  do 
it.  She  was  bound  to  have  aided  the  ap- 
plication to  the  Legislature  for  a  special 
act  to  dock  the  entail :  and,  consequently, 
after  the  general  law  upon  that  subject  had 
unfettered  the  estate,  and  made  her  pro- 
prietor of  the  fee  simple,  she  was  bound  to 
convey  that  also,  to  the  purchaser. 
But,  this  not  having  been  done  in  her  life- 
time, a  third  question  arises,  namely, 

406  whether      her     representatives     *are 
bound  to  do    it?    It  is  objected   that 

they  are  not,  because  no  equivalent  in  value 
was  settled  on  or  received  by  them.  But, 
that  is  not  important ;  1.  Because  the  equiv- 
alent would  have  been  turned  into  a  fee 
simple,  which  the  husband  and  wife  might 
have  conveyed  away  from  the  issue ;  2.  Be- 
cause the  act  of  1776,  has  destroyed  the 
interest  of  the  issue  altogether,  and,  there- 
fore, every  argument  predicated  upon  a 
supposition  of  their  rights,  entirely  fails. 

It  follows,  that  the  wife  being  bound  by 
the  covenant  to  make  further  assurance,  the 
plaintiffs  were  right  in  coming  into  a  Court 
of  Equity  to  ask  a  specific  performance  of 
it;  and,  consequently,  that  the  decree  ought 
to  be  reversed,  and  the  plaintiffs  allowed  to 
compel  a  conveyance  and  complete  their 
title. 

CARRINGTON,  Judge.  A  great  deal  of 
the  matter  stated  in  the  bill  might  have 
been  omitted,  as  the  private  act  of  Assem- 
bly had  nothing  to  do  with  the  cause;  for, 
not  having  been  perfected,  it  was  never  a 
law. 

The  case,  then,  depends  upon  the  deed ; 
and  the  question  is,  whether  that,  on  ac- 
count of  the  coverture  of  the  wife,  was 
wholly  void;  or  so  far  only  as  respected 
the  estate-tail? 

The  covenant  of  the  wife,  to  make  further 
assurance,  was  obligatory  on  her  in  conse- 
quence of  the  privy  examination  ;  for,  that 
was  equal  to  a  fine  and  recovery;  which,  it 
is  admitted  on  all  sides  makes  the  cove- 
nants of  a  feme  covert  binding  on  her. 
Plowd.  57,  82;  1  Bac.  Abr.  496;  1  Mod.  292. 
Therefore,  when  she  acquired  the  fee  simple 
in  1776,  she  was  under  an  obligation  to  con- 
vey it  to  the  purchaser:  For,  the  act  of 
1748,  merely  excepts  the  entail,  and  declares 
that  the  deed  shall  be  valid  as  to  convey 
every  other  interest  of  the  wife.  Old  Edit. 
Laws,  143 :     So,    that  as   to  every  le- 

407  gitimate    ^purpose,     the     deed     was 


effectual.  But,  the  sale  was  lawful;  be- 
cause the  deed,  not  effecting  the  entail, 
only  passed  the  life-estate  of  the  grantors, 
which  they  might  convey  without  violating 
any  law ;  and,  therefore,  she  was  bound  to 
complete  the  title  of  the  purchaser  aa  soon 
as  she  had  capacity:  For,  it  is  like  the 
case  of  Thornton  v.  Corbin,  ante,  384,  in  this 
Court  the  other  day ;  in  which  it  was  held 
that  a  covenant  to  convey  as  soon  as  the 
party  should  recover  the  estate,  was  obli- 
gatory. 

But,  the  rights  of  the  issue  are  urged ; 
That  argument,  however,  has  no  weight 
with  me ;  because  they  have  none ;  the  act 
of  1776,  having  entirely  defeated  them: 
So,  that  the  completion  of  the  contract  will 
not  put  them  in  a  worse  situation  with  re- 
spect to  the  right  in  tail,  than  they  would 
be  without.  But  be  that  as  it  may,  they 
are  legally  bound  by  the  covenant  of  their 
mother,  sanctioned,  as  it  has  been,  by  the 
privy  examination;  of  course,  thej  are 
under  the  same  obligation  to  convey  that 
she  was.  And  upon  the  whole,  I  am  for 
reversing  the  decree,  over-ruling  the  de- 
murrer, and  sending  the  cause  back,  in 
order  that  the  defendants  may  be  compelled 
to  answer  the  bill. 

LYONS,  Judge.  A  Court  of  Equity,  in 
decreeing  a  specific  performance,  is  con- 
stantly regulated  by  three  great  principles ; 
namely:  1.  That  the  contract  is  to  be 
judged  of,  as  matters  stood  at  the  time  of 
entering  into  it:  2.  That  the  Court  will 
not  alter  or  extend  the  agreement  of  the 
parties :  And  3.  That  equity  will  not  de- 
cree a  performance  when  the  consideration 
for  it  fails. 

These  principles  apply  strictly  to  the  case 
before  the  Court.  For,  when  the  present 
contract  was  entered  into,  the  entail  could 
not  have  been  docked  but  by  an  act  of  As- 
sembly, which  was  never  made  without  an 
equivalent  estate  was  settled  to  the  same 
uses :  A  circumstance,  of  considerable  im- 
portance in  the  present  case ;  because 
408  being  an  ^express  declaration  of  a 
general  statute,  the  wife  is  presumed 
to  have  known  it,  and  acted  under  the 
impression.  In  fact,  it  appears  that  she 
did  know  it,  and  claimed  the  benefit  of 
the  rule  of  law ;  since  she  joined  in  the  pe- 
tition to  the  Legislature  for  an  act  to 
enable  her  to  convey  upon  the  usual  terms: 
Which  proves  that  she  neither  did,  nor  per- 
haps would  have  consented  on  any  other. 
The  case,  therefore,  is  within  the  influence 
of  all  the  principles;  for,  considering  the 
contract  as  matters  stood  at  the  time,  it  is 
manifest  that  a  decree  for  a  performance, 
under  the  present  circumstances,  would  be 
to  alter  the  agreement  of  the  parties,  and 
to  extend  it  beyond  what  was  originally 
contemplated,  without  the  intended  com- 
pensation. 

The  argument  drawn  .from  the  covenant 
and  privy  examination  of  the  wife,  carries 
no  conviction  to  my  mind :  For,  the  gen- 
eral words  in  the  act  of  Assembly  are  to  be 
understood  of  such  conveyances  as  the  feme 
might  lawfully  make ;  and  the  covenants 
being  necessarily  confined  to  the  estate 
conveyed,  could  only  extend  to  such  acts  as 
she  might  lawfully  perform :  Which,  in  this 
case,  was  merely  to   pass   the    interest    for 
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her  own  life,  and  to  petition  the  lyegisla- 
ture  to  enable  her  to  convey  the  entail.  The 
personal  covenant,  therefore,  if  obligatory 
at  all,  which  is  doubtful,  ought  to  be  con- 
fined to  these  two  objects ;  because,  at  that 
time,  she  could  not,  by  her  own  act,  defeat 
the  entail,  and  every  attempt  to  do  so,  being 
contrary  to  the  statute,  was  illegal  and 
void.  Therefore,  her  covenant  ought,  at 
most,  to  be  understood  to  mean  that  she 
woald  assure  further,  when  an  act  settling 
an  equivalent  estate,  should  pass :  For,  that 
was  a  probable  event,  but  it  was  not  fore- 
seen that  a  general  law,  like  that  of  1776, 
would  be  enacted;  and,  therefore,  neither 
party  can  reasonably  be  supposed  to  have 
contemplated  such  a  thing. 
It  is  said,  that  the  privy  examination  is 
declared  by  the  act  of  Assembly  to  be 

409  equal  to  a  fine  and  recovery  *in  Eng- 
land; and)  therefore,  that  the  cove- 
nant, in  the  present  case,  will  operate  as 
extensively  as  those  under  that  species  of 
conveyance  there.  This  consequence  is  not 
quite  evident  however :  For,  the  act  of  1748 
only  says,  that  the  deed  shall  pass  the 
estate  of  the  wife  as  effectually  as  if  a  fine 
and  recovery  had  been  suffered,  and  not 
that  the  wife's  personal  covenants  shall 
bind  her.  Of  course,  the  inference  is  not 
altogether  clear.  However,  let  it  be  other- 
wise; and  still  it  will  not  help  the  appel- 
lant's case;  because,  as  before  observed, 
the  covenants  running  with  the  land,  have 
a  necessary  reference  to  the  estate,  for  the 
wife's  life,  actually  conveyed;  and,  there- 
fore, will  not  extend  to  future  interests. 
Besides,  a  recovery  suffered  against  tenant 
in  tail,  only  conveys  the  estate  of  which 
he  is  actually  seised  at  the  time,  and  can 
lawfully  convey  in  that  manner.  2  Black. 
Com.  359;  Bro.  Abr.  Tail,  32;  therefore, 
the  example  is  not  so  apposite  as  it  might, 
at  first  sight,  appear. 

But,  leaving  the  legal  discussion,  and 
returning  to  the  Court  of  Equity.  We  have 
already  seen,  that  that  Court  never  decrees 
a  specific  performance  where  the  considera- 
tion has  failed.  Now,  that,  in  the  present 
case,  was  the  equivalent  estate ;  which  not 
having  been  settled,  the  consideration 
fails;  and,  therefore,  no  decree  for  a  specific 
performance  ought  to  be  made.  This,  how- 
ever, is  not  all :  For,  it  is  a  rule,  that  no 
act  of  tenant  in  tail  shall  be  carried  further 
in  equity,  than  in  law.  1  Fonbl.  Treat. 
£q.  290.  If,  then,  the  law  would  not  per- 
mit her  to  defeat  the  issue,  without  an 
equivalent;  and  would  consider  any  cove- 
nants for  that  purpose  void,  ought  a  Court 
of  Equity  to  go  further,  and  enforce  them? 
To  have  created  even  a  semblance  of  equity, 
Mr.  Nelson  should,  either  out  of  his  own 
money,  or  the  damages  recovered  in  a  suit 
against  the  husband,  (whose  estate  was 
first  liable,  [Tate  v.  Austin,]  1  P.  Wms. 
264,  2  Vern.  689,  S.  C.,)  have  purchased  an 
equivalent  estate,  and   settled    it,    or 

410  *offered  to  have  settled  it,  on  the  wife 
and  issue,   upon    receiving   a  title  to 

that  which  was  entailed. 

It  was  argued  that  the  issue  were  not 
worse  off,  than  they  would  have  been  with- 
out the  covenant ;  because,  the  act  of  1776 
would  have  turned  the  entail  into  a  fee ; 
and,  consequently,  their  rights  would  have 


been  equally  defeated.  But,  the  obvious 
answer  is,  that  their  being  better,  or  worse 
off,  does  not  legalize  the  transaction,  if  it 
was  unlawful  at  the  time.  However,  the 
truth  is,  that  they  would  have  been  in  a 
better  situation  without  the  covenant ;  be- 
cause, the  fee  would  have  been  in  the  wife, 
who,  pursuing  her  former  notion,  would, 
probably,  not  have  conveyed  it  without  an 
equivalent;  so  that  the  estate  itself,  or  the 
equivalent,  would  have  descended  to  them 
at  her  death. 

Upon  the  whole,  I  am  of  opinion,  that 
the  wife  was  not  bound,  in  law,  or  con- 
science, to  confirm  the  title,  when  she  ac- 
quired the  fee  in  1776,  without  an  equivalent 
settlement,  as  was  intended  at  the  time  of 
the  contract;  and,  consequently,  that  the 
appellants  have  no  equity.  Of  course,  I 
think  the  Court  of  Chancery  did  right  in 
dismissing  the  bill;  and  that  the  decree 
ought  to  be  aflBrmed. 

PENDLETON,  President.  The  first 
question  is,  whether  the  conveyance  of 
Harwood,  and  his  wife,  to  Nelson,  is  wholly 
void  as  to  both,  by  the  14th  section  of  the 
land  law  of  1748,  or  whether  it  is  only  so 
far  void  as  it  tends  to  defeat  the  estate-tail, 
but  good  for  every  other  purpose?  The 
wor(ls  of  the  clause  are,  that  all  fines  and 
recoveries,  and  all  other  acts  and  things 
done  for  the  purpose  of  docking,  cutting 
off,  or  defeatine*  an  estate- tail,  shall  be 
void.  From  which,  it  is  obvious  that  the 
preservation  of  the  estate-tail  was  the  ob- 
ject of  the  Legislature ;  and,  so  far  as  the 
deed  tended  to  defeat  that  estate,  it  is  de« 
clared  void. 

But,  surely,  if  a  tenant  in  tail  takes  upon 
himself  to  sell  and  convey  the  land, 
411  in  fee,  with  a  general  *warranty, 
altho'  it  will  not  deprive  the  iftsue,  or 
a  remainder-man,  of  the  land,  yet  it  will 
not  only  pass  the  estate  for  life  of  the  ten- 
ant conveying,  but  will  subject  him  to 
make  satisfaction  to  the  purchaser  for  the 
full  value  of  the  land,  if  recovered  by  the 
issue;  and  this  seems  to  be  the  settled  con- 
struction of  the  statute  de  donis,  which  has 
a  like  clause  declaring  conveyances  made 
by  tenants  in  tail,  to  be  void. 

Suppose  a  man,  tenant  in  tail,  with  the 
reversion  or  remainder  in  fee  in  himself,  if 
he  dies  without  issue,  makes  a  conveyance 
in  fee,  and  afterwards  dies  without  issue, 
the  conveyance,  so  far  from  being  void, 
passes  an  absolute  estate  to  the  purchaser, 
as  derived  out  of  both  estates  of  the  vendor. 
Upon  this  point,  therefore,  I  am  of  opinion 
that  Harwood,  the  husband,  is  bound  by  all 
the  covenants  in  this  deed. 

We  then  come  to  consider  the  case  of  the 
wife,  under  the  fifth  section  of  the  same 
law;  on  a  fair  construction  of  which,  it 
will  read  thus:  the  conveyance  of  husband 
and  wife,  provided  she  be  privily  examined, 
shall  be  good  and  effectual  in  law,  as  if 
made  by  fine  and  recovery;  and  then  the 
clause  declares  the  effect  of  the  conveyance, 
that  it  shall  pass  all  her  interest,  whether 
dower,  fee  simple,  or  other  estate,  not  being 
an  estate-tail.  This  exception  has  the  same 
object  as  the  other  clause  to  preserve 
estates-tail,  and  not  further  to  interfere 
with  the  deed.  That  a  feme  covert  is  bound 
by    her  covenants,    in  a  fine  and  recovery. 
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is  incootrovertibly  proved  by  the  several 
authorities ;  and  that  an  action  of  covenant 
may  be  maintained  against  her  for  the 
breach  of  any  of  them.  And,  this  is  fully 
illustrated,  and  the  reason  of  it  fully  ex- 
plained by  the  Chancellor,  shewing  that 
the  deed  of  a  feme  covert  is  not  made  void 
for  want  of  judgment  to  protect  her  interest, 
as  in  the  case  of  an  infant,  but  for  want  of 
freedom  of  will  to  exercise  her  judgment, 
from  the  supposed  power  of  the  husband, 
which  being  removed  by  the  privy  exami- 
nation, her  deeds  are  as  binding  upon  her 
as  if  she  was  a  feme  sole.  And  having,  by 
the  deed,  bound  her  heirs  also,  when 

412  she  acquired  *fee  simple,    by  the  act 
of  1776,  she  was,    and   her  heirs   are, 

bound  by  law,  and  in  conscience,  to  convey 
that  fee  to  Nelson,  in  consequence  of  the 
covenant  to  make  further  assurance;  and 
this  suit  is  proper  in  equity  for  a  specific 
performance  of  that  covenant.  This,  I 
say,  was  so  fully  stated  in  the  decree,  that 
I  wonder  to  see  the  Chancellor  diverted  from 
over-ruling  the  demurrer,  upon  the  circum- 
stances stated  in  the  decree,  respecting  a 
settlement,  supposed  to  be  intended,  upon 
the  wife,  and  her  issue.  For,  how  does 
that  matter  stand?  The  bond  recites,  that 
Harwood  and  his  wife  had  agreed  to  <}ock 
the  entail,  and  convey  the  land  to  Nelson, 
in  fee ;  and,  as  soon  as  might  be,  procure 
an  act  of  Assembly  to  that  purpose. 

In  the  case  of  Baker  v.  Child,  2  Vern. 
61,  it  is  said,  that  where  a  feme  covert,  by 
agreement  made  with  her  husband,  is  to 
surrender  or  levy  a  fine,  though  the  hus- 
band die  before  it  be  done,  the  Court  will, 
by  decree,  compel  the  woman  to  perform  the 
agreement.  This  case  has,  I  believe,  been 
since  over-ruled.  I  am  sure  it  ought  to  be ; 
since  her  agreement  wants  that  sanction 
which  gives  it  validity,  her  privy  exami- 
nation, to  manifest  her  freedom  of  will. 
But,  in  the  present  case,  that  agreement 
being  connected  with  her  conveyance,  to 
which  she  was  examined,  it  seems  to  re- 
move the  objection.  And  we  are  to  en- 
quire, how  it  stands,  under  the  agreement, 
as  to  the  settlement. 

With  that  settlement,  it  appears  to  me, 
that  Nelson  had  nothing  to  do.  The 
vendors  were  to  procure  an  act  to  dock  the 
entail ;  and  were  to  comply  with  such  terms 
as  the  I^egislature  should  require.  At  that 
time,  an  act  could  not  be  procured  without 
a  settlement;  and  Harwood  and  his  wife, 
by  the  acts  which  passed  the  two  Houses  in 
1774  and  1775,  proposed  satisfactory  settle- 
ments; though,  what  they  were,  do  not  ap- 
pear. 

So  far,  then,  it  appears,  that  Harwood 
and  his  wife  made  fair  and  honest  at- 
tempts to  perform  their  engagement, 

413  *in  which  they  were  disappointed  by 
accidents,  in  which  no  fault  could  be 

imputed  to  them;  but,  the  obligation  con- 
tinued upon  them  to  renew  the  application 
to  the  Assembly  at  their  next  session, 
which  session  was  that  of  October,  1776, 
when  the  Revolution  produced  a  change  in 
the  system,  and  rendered  it  unnecessary 
for  them  to  propose  a  settlement,  since  a 
general  law  passed;  which  vested  a  fee 
simple  in  Mrs.  Harwood,  without  substi- 
tuting   any    settlement.     Having   thus  ac- 


quired a  power  to  perform  her  covenant,  she 
was,  as  before  observed,  bound  by  law,  and 
in  conscience,  to  confirm  Nelson's  title: 
and  her  heirs,  since,  if  they  claim  the  land, 
it  must  not  be  as  issue  in  tail,  but  as  heirs 
in  fee  simple,  are  under  the  same  obliga- 
tion. And  it  has  not  been  improperly  ob- 
served, by  one  of  the  Judges,  that  a  man 
conveying,  or  covenanting  to  convey,  lands 
to  whiph  he  has  no  title  at  the  time,  but 
afterwards  acquires  one,  is  bound  in  equity 
to  perform  his  covenants.  It  is  unneces- 
sary to  consider  any  other  points  in  the 
cause,  since  a  majority  of  the  Court  con- 
curring in  my  opinion,  the  decree  is  to  be 
reversed  w^th  costs,  the  demurrer  overruled, 
with  such  costs  as  were  occasioned  thereby, 
and  the  defendants  to  answer  the  bill  of  the 
complainants. 

Barnettv.  Darnielle. 

[Mod day.  May  6tta,  1808.1 
Abscondliiff  Debtor— AttachBMfits*— Where  Host  Ihuc 
from.—A  Maffi8trate*8  attachment  asrainst  an 
abscondinfiT  debtor,  can  only  issue  from  the  conn  ly 
where  he  resided,  or  is  actually  found,  at  the 
time  of  issuing  it. 

Thomas  Barnett  obtained  an  attachment 
from  a  Magistrate  of  Frederick  county, 
against  the  estate  of  Darnielle  as  an  ab- 
sconding debtor.  The  warrant  is  as  fol- 
lows: *' Whereas,  Thomas  Barnett,  of  the 
City  of  Richmond,  hath  this  day  complained 
before  me,  Robert  Macky,  one  of  the  Com- 
monwealth's Justices  for  the  said  county, 
that  Isaac  Darnielle,  late  of  the  City  of 
Richmond,  is  indebted  to  him,  the  sum  of 
130,  current  money  of  Virginia, 
414.  ''^and  that  the  said  Isaac  Darnielle 
hath  privately  removed  himself  out  of 
the  said  City  of  Richmond,  and  county  of 
Henrico,  or  so  absconds,  that   the  ordinary 

?rocess  of  law  cannot  be  served  upon  him. 
'hese  are  therefore,  Ac." 

The  County  Court  gave  judgment  for  the 
plaintiff,  and  the  defendant  obtained  a  writ 
of  supersedeas  thereto  from  the  District 
Court ;  where  the  judgment  was  reversed, 
the  Court  being  of  opinion,  that  the  attach- 
ment ought  to  have  issued  from  the  county 
of  Henrico :  From  which  judgment  of  re- 
versal, Barnett  appealed  to  this  Court. 

Randolph,  for  the  appellant. 

It  is  not  necessary,  that  the  attachment 
should  issue  from  the  county  in  which  the 
debtor  resided.  The  law  provides  for  two 
cases;  that  is  to  say,  the  one  for  small 
debts,  in  which  the  attachment  is  to  go 
from  the  county  of  his  residence,  the  other 
for  large  demands,  in  which  cases,  the  law 
plainly  gives  jurisdiction  to  the  Justices  of 
any  county,  where  the  debtor's  property  is 
found. 

Wickham,  contra. 

According  to  that  construction,  the  law 
would  become  an  instrument  of  oppression. 
The  act  speaks  expressly  of  the  county, 
meaning  the  debtor's  residence,  and  never 
could  be  intended  to  embrace  a  case  like 
this,  where  the  debtor  was  a  resident  of 
Henrico,  and  the  attachment  was  issued  in 
Frederick,  where  it  does  not  appear  the 
debtor  ever  was. 

Randolph,  in  reply. 

•The  principal  case  is  cited  in  Jjonz  v.  Ryan.  SO 
Oratt  724.  See  monographic  note  on  "Attachments" 
appended  to  Lancaster  r.  Wilson,  97  Gratt.  884. 
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Whenever  the  debtor  absconds  and  con- 
ceals himself,  that  circumstance  alone  gives 
jurisdiction  to  the  Justices  of  any  county 
where  his  property  may  be  found;  which 
is  proved  by  the  words,  to  attach  the  effects 
wherever  to  be  found;  as  only  the  Magis- 
trates of  the  county,  where  the  goods  are, 
can  issue  the  attachment.  For,  the  abscond- 
ing and  concealing  himself  is  the  evil,  and 
the  summary  process  of  the  attachment,  is 
to    secure  the  effects  before  they  can 

415  be  secreted  and  carried  off.  Nor  ''^is 
there  any  inconvenience  in  this;  be- 
cause, if  in  truth,  he  were  not  absconding 
and  concealing  himself,  he  might  prove  it 
at  the  trial. 

Cur.  adv.    vult. 

ROANE,  Judge.  There  is  nothing  in  the 
complaint  stated  in  the  attachment  in  this 
case,  shewing  that  Darnielle  is  removing 
out  of,  or  even  through  the  CQunty  of  Fred- 
erick, that  he  absconds  in  that  county,  nor 
is  there  even  an  allegation  that  he  was 
ever  in  that  county.  The  most  that  is  said 
is,  that  he  hath  removed  from  Henrico,  or 
so  absconds,  that  process  cannot  be  served, 
&c.  This  removal  from  Henrico,  does  not 
necessarily  imply  a  removal  into,  or  through 
Frederick ;  and  the  absconding  upon  record, 
may  relate  to  the  cpunty  of  Henrico,  or,  if 
repelled  as  if  relative  to  that  county  by  the 
description,  I,  Darnielle,  late  of  the  county 
of  Henrico,  yet,  in  that  case,  it  only  relates 
to  some  county  other  than  Henrico,  and  does 
not  necessarily  relate  to  Frederick.  Admit- 
ting then  for  the  present,  which  however  is 
not  necessarily  to  be  now  decided,  that  an  at- 
tachment could  legally  issue  from  Frederick, 
against  the  defendant  moving  through 
that  county,  or  there  absconding,  having 
left  his  late  residence  in  another  county, 
yet,  in  that  view,  this  attachment  is  in- 
sufficient, as  the  complainant  does  not 
state  either  of  those  cases.  Upon  the  case 
before  us,  a  Justice  of  any  county,  where 
effects  may  be  found,  can  as  well  grant  an 
attachment,  as  a  Justice  of  Frederick. 
Although  suflBcient  facts  may  exist,  in  the 
view  of  the  law  now  supposed  to  sustain 
the  attachment,  yet  they  do  not  appear ;  and 
the  maxim  de  non  apparentibus,  et  de  non 
existent! bus,  eadem  est  lex,  holds  a  fortiori 
in  a  case  of  summary  proceedings. 

I  think,  therefore,  that  the  judgment  of 
the  District  Court  is  correct. 

FLEMING,  Judge.  The  act  of  Assembly, 
being  an  innovation    upon    the   com- 

416  mon  law,  is  to  be  construed  ^strictly ; 
of   course,  unless    the    plaintiff    can 

bring  himself  within  the  words,  or  the  ob- 
vious intention  of  the  Legislature,  he  has 
no  claim  to  redress,  by  this  mode  of  pro- 
ceeding. The  warrant  of  attachment  does 
not  state  the  defendant  to  be  removing 
from,  or  absconding  in  the  county  of  Fred- 
erick; but  describing  him  as  late  of  the 
City  of  Richmond,  says,  that  he  has 
privately  removed  from  the  latter  place,  or 
so  absconds,  that  the  ordinary  process  of 
law,  cannot  be  served  upon  him,  without 
alleging  where  he  absconds;  so  that  it 
does  not  appear,  that  he  ever  was  within 
the  jurisdiction  of  the  County  Court  of 
Frederick.  But  the  law  does  not  authorise 
a  Magistrate  of  one  county,  to  issue  an  at- 
tachment against  a  debtor  absconding  from 


another;  for,  it  evidently  contemplates  his 
removal,  or  absconding  from  the  place  of 
his  residence.  It  is  said,  however,  to  be 
the  practice  to  issue  attachments  in  this 
manner.  In  answer  to  which  I  observe,  in 
the  first  place,  that  I  am  not  satisfied  that 
the  practice  is  so:  But,  if  I  were,  still  that 
could  not  justify  an  abuse  of  the  law ;  which 
plainly  limits  it  to  the  place  of  residence. 
I  am,  therefore,  for  affirming  the  judgment 
of  the  District  Court. 

CARRINGTON,  Judge.  The  attachment 
is  a  violent  remedy,  given  against  men  in 
distress,  and  who  have  generally  no  friend 
to  bail  them,  or  means  of  defending  them- 
selves. Hence,  no  process  is  more  subject 
to  abuse ;  and  therefore,  humanity  as  well 
as  policy,  dictates,  that  the  law  should  be 
strictly  pursued  in  obtaining  it;  and,  that 
the  plaintiff  should  not  be  allowed,  by 
means  of  it,  to  oppress  an  unfortunate, 
or  unprotected  adversary.  In  the  present 
case,  the  attachment  is  not  supported 
by  the  statute:  It  states,  that  Darnielle 
had  privately  removed  himself  from  the 
City  of  Richmond,  without  shewing  that 
he  had  ever  been  a  resident  of  Fred- 
erick ;  or  that  he  was  there  absconding, 
and  concealing  himself,  or  had  even  passed 
through  that  county:  Of  course,  if  he 
was  subject  to  the  attachment  at  all,  it 
ought  to  have  issued  from  Richmond  or 
Henrico,  and  not  from  Frederick; 
417  *because  there  is  nothinp^  stated  in 
the  proceedings,  to  give  jurisdiction 
to  the  Court  of  the  latter  county.  I  think, 
therefore,  that  the  judgment  of  the  District 
Court  ought  to  be  affirmed. 

LYONS,  Judge.    Concurred  that  the  judg- 
ment of  the  District  Court  should  be  affirmed. 


Stever  v.  Qillis. 

[Saturday.  October  16,  1808.] 
Patents— Survey— Sufflctoncy  of.— G.  in  1770,  sarveyed 
and  took  a  patent  for  a  tract  of  160  acres  of  land, 
the  lines  of  wtoicb  were  all  surveyed,  except  two. 
which  were  the  lines  of  A.  H.  under  a  lormer 
patent  and  which  formed  a  small  anffle,  contain- 
ing 26  acres.  These  two  lines,  in  the  survey  and 
patent  of  G..  were  thus  described.— "Thence  along- 
Andrew  Henry's  line  188  poles,  to  the  betrlnninsr/' 
This  survey  and  patent  are  srood;  and  entitled  Q.  to 
a  pre-emption  in  the  26  acres. 

John  Stever  entered  a  caveat  against  a 
patent  for  184  acres  of  land,  on  Looning's 
creek,  in  Botetourt  county,  surveyed  for 
Gillis,  the  16th  of  May,  1797. 

The  jury  find,  that  the  caveator  made  an 
entry  of  26  acres  in  September,  1794 ;  and 
obtained  a  patent  for  it-in  1796:  That, 
Gillis's  original  survey  of  160  acres, 
(whereon  his  patent  issued,)  was  made  the 
16th  May,  1770 :  That  one  of  the  lines  was 
not  run  by  the  Surveyor;  and  that  one  of 
the  angles  is  not  laid  down  in  the  plat : 
That  the  26  acres  are  within  the  bounds  of 
6illis*ssaid  patent  for  160  acres,  dated  June 
20th,  1772,  provided  the  expression  in  the 
patent  will  warrant  Gillis  in  passing 
Henry's  line:  That  Gillis  made  an  entry 
for  50  acres,  June  14th,  1789,  (which  covers 
the  said  26  acres  claimed  by  Stever;)  and, 
in  pursuance  of  an  order  of  Botetourt 
Court,  re-surveyed  his  lands,  including 
therein  his  old  patent  of  160  acres,  and  26 
acres,  part  of  an  entry  for  50  acres;  which 
26  acres  he  claimed  as  surplus  lands,  within 
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the  bounds  of  his  old  patent.    But  they 

418  do    not  *iind    that   Gillis  entered   for 
50  acres,  June   14th,    1789,    as    above 

mentioned. 

The  District  Court  gave  judgment  in 
favor  of  Gillis,  and  Stever  appealed  to  this 
Court. 

Wickham,  for  the  appellant. 

The  last  line  in  Gillis*s  patent  was  a 
straight  one;  and,  therefore,  did  not  com- 
prehend the  land  in  controversy:  for,  the 
length  of  the  two  lines  upon  Henry's  tract 
is  greater  than  a  straight  line ;  besides,  the 
courses  are  different.  A  general  reference 
to  Henry's  lines  was  uncertain ;  and,  there- 
fore, objectionable,  upon  a  supposition  that 
a  straight  line  was  to  be  run :  but  it  is  clear 
that  Gillis  meant  a  straight  line  at  the 
time  of  his  survey,  because  it  answered  his 
purpose  better. 

Call,  contra. 

Gillis's  patent  was  founded  on  an  actual 
survey,  except  as  to  the  last  line,  which  is 
only  referred  to.  But  that  was  enough; 
because,  it  had  been  surveyed  before,  when 
Henry's  survey  was  made:  So,  that  the 
course  was  completely  ascertained,  and 
might  be  known,  by  recurrence  to  the 
Surveyor's  books.  It  was,  therefore,  un- 
necessary to  run  it,  as  a  general  reference 
was  sufficient.  Supposing,  then,  that  the 
reference  had  been  to  Henry's  lines,  there 
could  have  been  no  difficulty ;  for,  it  would 
be  evident,  that  both  were  comprehended: 
but,  the  otnission  of  a  single  letter  at  the 
end  of  the  word,  will  never  be  held  suffi- 
cient to  defeat  the  justice  of  the  case.  On 
the  contrary,  the  Court  will  supply  the 
omission ;  especially,  as  it  is  obvious  that 
the  word  ought  to  have  been  lines,  or  the 
figure  never  could  have  been  completed; 
because,  one  line  only  would  not  have  pro- 
ceeded along  Henry's  line,  but  would  have 
led  another  course  altogether:  Nor  is  there 
any  reason  to  suppose  that  Gillis  meant  a 
straight  line.  Indeed,  a  contrary  intention 
is  obvious:  for,  it  is  clear,  from  the  whole 
view  of  the  figure,  that  he  meant  to  com- 
prehend all   the   vacant  land  in   those 

419  parts  up  *to  Henry's  lines,  which  he  in- 
tended to  make  his  boundaries :  An  in- 
tention, which  there  was  nothing  to  impede; 
for,  at  that  time,  no  previous  warrant  from 
government  was  necessary,  as  there  is  now ; 
but  the  party  made  his  entry  and  survey 
without;  and,  upon  exhibiting  them  at  the 
public  office,  claimed  the  patent,  on  pay- 
ment of  the  composition.  Of  course,  there 
is  no  reason  to  conclude,  that  he  was  ob- 
structed in  his  views  from  the  want  of 
money,  or  a  larger  warrant;  because  he 
might  have  taken  leisure  to  procure  the 
necessary  sums.  The  reference  to  Henry's 
lines  was  not  uncertain ;  for,  they  might 
have  been  ascertained  by  record:  and  that 
is  certain,  which  may  be  rendered  so.  The 
only  objection,  therefore,  seems  to  resolve 
itself  into  the  length  of  the  line;  for,  the 
two  lines,  united,  are  about  143  yards 
longer  than  the  straight  line.  But  that 
circumstance  will  make  no  difference;  1. 
Because  the  whole  of  those  two  lines  was  to 
be  gone  over;  for,  the  patent  says  they  are 
to  go  along  Henry's  line  to  the  beginning: 
So,  that  they  must  get  to  the  beginning; 
-^nd,  therefore,  the   mistake   is  only  a  mis- 


take of  calculation,  or  of  measure;  neither 
of  which  ought  to  vitiate.  2.  Because  the 
locator  was  not  privy  to  it,  but  depended 
on  the  public  officer,  whom  the  law  obliged 
him  to  employ;  and,  therefore,  it  would  be 
unreasonable,  if  he  was  to  be  affected  by 
the  officer's  acts,  as  he  had  no  choice.  3. 
Because  the  act  of  Assembly  declares  such 
acts  shall  not  prejudice;  for,  it  expressly 
saves  the  right  of  pre-emption,  where  a 
mistake  has  been  committed,  either  through 
the  ignorance,  mistake,  or  fraud  of  the 
Surveyor.  R.  C.  156,  2  46.  But,  one  of 
these  it  must  have  been ;  and  which  ever  it 
was,  the  act  provides  for  it.  Under  this 
act,  the  plaintiff  ought  to  have  given  notice 
to  the  defendant  of  the  surplus,  and  should 
have  obtained  a  warrant  to  survey,  from 
the  Register;  which  he  was  bound  to  have 
waited  a  year  for,  in  order  to  have  given 
the  defendant  an  opportunity  of  asserting 
his  rights  *  of  pre-emption ;  but  nothing  of 
all  this   appears.     On    the   contrary, 

420  *the  plaintiff  has  hurried  on,  without 
the    least  regard  to  the  law.     Nor  is 

this  all ;  for,  by  the  act,  the  defendant  had 
a  right  to  have  assigned  the  surplus  in  any 
part  of  the  tract :  whereas,  the  plaintiff  ar- 
bitrarily claims  a  particular  spot.  Again, 
the  defendant  had  a  right  to  re-survey;  and, 
for  that  purpose,  obtained  an  order  from  the 
County  Court,  which  he  carried  into  effect, 
and  returned  the  plat  to  the  Register's 
office,  but  was  improperly  arrested  in  his 
progress  to  a  patent.  In  this  respect,  too, 
the  provisions  of  the  law  were  violated  by 
the  plaintiff;  and,  therefore,  upon  that 
ground,  also,  the  law  is  for  the  defendant. 

Wickham,  in  reply. 

The  question  arises  on  the  last  line, 
which  ought  to  have  been  a  straight,  and 
not  a  crooked  line.  It  was  not  run ;  and 
that  proves  that  a  straight  line  was  meant 
at  the  time :  for,  the  usual  course  is  to  omit 
to  run  the  last  line,  which  can  be  done  as 
well  by  platting,  as  by  actual  survey.  So, 
that  the  inference  is  inevitable,  that  a 
straight  line  only  was  intended :  A  straight 
line  leads,  as  necessarily,  to  the  beginning, 
as  the  course  along  the  other  two:  So,  that 
there  is  no  objection  upon  the  supposed 
ground  that  the  figure  would  not  have  been 
closed,  according  to  that  idea.  There  was 
no  mistake  of  the  Surveyor,  in  the  manner 
contended  for  on  the  other  side :  but,  the  pre- 
sumption is,  that  the  survey  was  made  in 
pursuance  of  the  directions  of  Gillis,  who 
acquiesced  therein ;  and,  therefore,  adopted 
the  act.  Gillis  could  not  take  more  than 
his  patent  lines  covered :  the  rest  was  nec- 
essarily vacant  land,  and  not  affected  by 
the  patent.  The  act  of  Assembly,  cited  for 
the  appellant,  makes  no  difference ;  because, 
this  land  was  not  comprehended  within  the 
boundaries  of  Gillis's  patent;  and,  there- 
fore, the  doctrine  concerning  pre-emption 
does  not  apply.  The  Surveyor  did  not, 
necessarily,  know  the  courses  of  Henry's 
lines;  and,  therefore,  he  could  not  mean  to 
rely  on  them.  He  thought  Henry's  line  a 
straight  one ;  and,  therefore,  did  not 

421  run    it,    but  protracted  *the   straight 
line  as   Henry's;  which   answers  the 

objection  that  the  pat«»nt   calls  for  Henry's 
line. 
Cur.  adv.  vult. 
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422^24 


LYONS,  Judge,  delivered  the  resolution 
of  the  Court.  That  there  was  no  error  in 
the  judgment  of  the  District  Court,  and, 
therefore,  that  it  was  to  be  affirmed :  He 
added,  that  speaking  for  himself  only,  he 
saw  no  foundation  for  the  appeal.  That  a 
single  letter  at  the  end  of  a  word  was 
omitted  in  the  survey  and  patent,  which 
ought  not  to  affect  the  case;  because  it 
could  make  no  difference,  in  substance, 
Trhether  line  or  lines  was  used;  for,  still 
the  same  course  was  intended,  and  neces- 
sarily to  be  pursued,  in  order  to  complete 
the  figure.  Consequently,  that  he  con- 
curred with  the  rest  of  the  Court,  that  the 
judgment  ought  to  be  affirmed. 

Judgment  affirmed. 

Stuart  and  Others  v.  Lee,  Gov- 
ernor, &c. 

[Friday.  November  4tb,  1808.] 

Bonds— Statute   Directing  to    Be    Paid    to  Justices 
—Effect    Wbeo    Made    Payable   to   Oovernor.*— If 

an  act  of  Assembly  directs,  that  a  bond  shall  be 
payable  to  the  Justices,  and  that  the  penalty  shall 
be  1,0001. :  If  the  bond  be  taken  i^ayable  to  the 
Governor,  and  the  penalty  be  10,0001.  and  a  suit 
thereon  is  brought  by  a  succeeding  Governor  for 
the  benefit  of  a  party  injured,  it  cannot  be  sus- 
tained. 

This  suit  was  brought  in  the  name  of 
Lee,  as  Grovernor  and  successor  of  B.  Ran- 
dolph, who  was  successor  of  K.  Randolph, 
against  Ward,  Stuart,  Renick,  Anderson, 
Clendeneon,  Reid,  Banks  and  Johnston, 
upon  a  bond  given  by  Ward,  as  Sheriff,  on 
the  26th  of  April,  1787,  in  the  penalty  of 
10,0001. ;  and  conditioned  for  the  faithful 
performance  of  the  duties  of  his  office.  The 
declaration  was  in  the  form  of  a  declara- 
tion upon  a  common  bond  for  payment  of 
money:  The  writ  being  executed  on  Stuart, 
Renick,  Anderson,  Reid  and  Johnston  only, 
they  plead  conditions  performed;  and  the 
plaintiff  for  the  benefit  of  Burnsides,  as- 
signed a  breach  in  Ward's  suffering  a 
prisoner  committed  to  his  custody,  by 
422  the  County  Court,  *at  the  suit  of  the 
said  Burnsides,  to  escape.  The  de- 
fendants traversed  the  escape. — Issue. — The 
jury  found  that  the  escape  was  through 
negligence,  and  assessed  the  plaintiff's 
damages  to  1731.  2a.  9d.  The  defendants 
moved  to  arrest  the  judgment,  because  an 
action  of  debt  does  not  lie  against  a  Sheriff 
for  an  escape  on  mesne  or  other  process, 
either  at  common  law  or  by  statute;  but 
the  District  Court  decided  for  the  plaintiff : 
And  thereupon,  the  defendants  obtained  a 
writ  of  supersedeas  from  this  Court. 

Wickham,  for  the  appellants. 

The  suit  could  only  be  maintained  under 
the  act  of  Assembly,  and,  therefore,  the 
bond  and  proceedings  must  be  conformable 
thereto,  or  they  are  void.  But,  the  act  of 
1755,  ch.  2,  declares  that  the  bond  should 
be  made  payable  to  the  King.  Old  body 
Laws,  325,  6,  [6  Stat.  Larg.  482:]  And,  by 
the  act  of  Convention,  all  bonds  formerly 
made  to  the  King,  should  now  be  made 
payable  to  the  Justices  of  the  county,     [c. 

*Statutory  Boods-PoUure  to  Execute  In  Pursuance 
of  Ststote- Effect.— On  this  question,  the  principal 
case  is  cited  in  Winslow  v.  Com.,  2  Hen.  &  M.  463: 
Monteith  t.  Com.,  15  Gratt  186:  Gibson  v.  Beckham, 
lOGratL  380:  Porter  v.  Daniels,  11  W.  Va.  256.  See 
Branch  ▼.  Com.,  2  Call  510:  also,  monosraphic  note 
on  "Statutory  Bonds"  appended  to  Goolsby  v. 
Strother.  21  Qratt.  107. 


5,  i  8,  9  Stat.  Larg.  128.]  Of  course,  it 
does  not  pursue  the  law.  Besides,  the  pen- 
alty of  the  bond  is  for  10,0001.  whereas  the 
law  only  prescribed  1,0001. :  Which  charges 
the  securities  further  than  the  law  intended ; 
as  writs  of  scire  facias  may  be  sued  until 
the  penalty  is  exhausted.  It  is  not  a  vol- 
untary b6nd;  for,  the  law  compels  the 
Sheriff  to  give  bond:  So,  that  it  is  not  an 
act  in  pais;  but  done  under  the  authority 
of  the  law,  which,  therefore,  ought  to  have 
been  pursued.  But,  the  other  objection  is 
equally  fatal;  for,  it  ought  to  have  been 
made  payable  to  the  Justices,  and  not  to  the 
Governor. 

Ben  net  Taylor,  contra. 

The  justice  of  the  case  is  certainly  with 
the  appellee;  and  the  decisions  of  this 
Court  support  him  in  his  claim.  [Hewlett 
V.  Chamberlayne,]  1  Wash.  367;  [Scott  v. 
Homsby,]  1  Call,  41;  [Beale  v.  Downman,] 
lb.  249.  Which  cases  shew,  that  although 
the  bond  is  not  agreeable  to  the  statute,  yet 
it  is  good  at  common  law.  The  same  ar- 
gument applies  to  the  present  case.  For, 
although    the    bond    does   not  pursue 

423  the  statute,  yet,  *as  there  is  nothing 
in    it   repugnant   to  the  rules  of  law, 

it  will  be  good  at  common  law.  Besides, 
the  Court  might  add  to  the  judgment,  that 
future  writs  of  scire  facias  should  not  be 
issued  beyond  1,0001.,  and  thua  obviate  the 
argument  with  regard  to  the  sureties  being 
further  charged  than  the  act  prescribed.  In 
Branch  v.  The  Commonwealth,  2  Call,  510, 
the  point  concerning  the  bond's  being  made 
payable  to  the  Governor  occurred,  but  was 
not  decided.  However,  there  appears  to  be 
no  cause  of  objection  upon  that  ground, 
after  the  decisions  already  referred  to. 

Wickham,  in  reply. 

The  Court  cannot  apportion  the  penalty 
according  to  what  is  contended  for  on  the 
other  side;  for,  the  sum  is  certain,  and 
judgment  must  be  entered  for  it.  The 
cases  cited  do  not  apply.  That  of  Scott  v. 
Hornsby,  1  Call,  41,  was  a  case  which  de- 
pended upon  calculation  only;  and,  there- 
fore, has  no  resemblance  to  the  present, 
which  is  bottomed  upon  an  act  of  Assem- 
bly ;  and  that  ought  to  have  been  pursued. 
A  similar  answer  may  be  given  to  Hewlett 
V.  Chamberlayne,  1  Wash.  367;  for  there,  a 
particular  penalty  and  certain  obligees, 
were  not  prescribed,  as  there  are  in  the 
present  case. 

Cur.  adv.  vult. 

ROANE,  Judge.  I  am  of  opinion,  that 
the  judgment  ought  to  be  reversed  for  the 
reasons  assigned  by  the  appellants'  coun- 
sel. As  this  action  is,  by  the  successor  of 
the  Governor,  for  the  benefit  of  persons  in- 
jured, it  is  to  be  brought  under  the  act  of 
Assembly ;  and  the  only  question  is,  whether 
it  is  sustainable  under  it  or  not?  It  is  not : 
By  the  then  law,  the  bond  should  have  been 
given  to  the  Justices:  A  1,0001.  also,  is 
stated,  in  the  act,  as  an  essential  part  of 
the  condition ;  and,  therefore,  not  to  be 
varied  from. 

424  *FLEMING,  Judge.  The  bond  is 
not  taken  as  the  act  of  Assembly  di- 
rects; for,  by  that,  it  should  have  been 
made  payable  to  the  Justices,  and  the  pen- 
alty should  have  been  1,0001.  only.  The  suit 
is  brought   upon   it,    however,    as    a    bond 
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taken  tinder  the  act;  and,  therefore,  the 
action  not  sustainable.  I  am,  consequently 
of  opinion,  that  the  judgment  ought  to  be 
reversed. 

L/YONS,  Judge.  The  Court  are  unani- 
mously of  opinion,  that  the  judgment  is  to 
be  reversed ;  and  the  entry  is  to  be  as  fol- 
lows : 

*^The  Court  is  of  opinion,  that  the  said 
judgment  is  erroneous  in  this,  that  as  the 
bond  in  the  declaration  mentioned,  on  which 
the  suit  is  brought  in  the  name  of  the  said 
Henry  I^ee,  esq'r.  Governor  of  the  Com- 
mon wealt^i  of  Virginia,  as  successor  to 
Beverly  Randolph,  &c.  as  above  mentioned, 
was  not  taken  pursuant  to  law,  or  the  act  of 
Assembly  in  such  case  made  and  provided, 
no  action  can  be  had  or  maintained  thereon 
by  the  said  Henry  Lee,  esq'r.  in  his  char- 
acter of  Governor  or  successor  in  office  only ; 
therefore,  it  is  considered  that  the  same  be 
reversed,  and  that  the  appellants  recover 
their  costs  against  the  said  defendant 
Burnside."  , 

Goosely  v.  Holnnes,  Adm'r  of  Elliott. 

[Monday.  November  7tb,  180S.1 

Verdict— CerUloty*— Venire  Padas  De  Novo.— A  venire 
facias  de  novo  awarded:  tbe  verdict  belnff  too 
uncertain  for  the  Court  to  pronounce  judgment 
thereon. 

Goosely  sued  a  scire  facias  against 
Holmes,  as  administrator  of  BlHott,  upon 
a  judgment  obtained  against  KHiott,  in  his 
life-time;  the  defendant  pleaded,  that  he 
had  fully  administered  by  discharging  cer- 
tain judgments  (setting  them  forth,)  ob- 
tained    against    Bliiott    himself,    and    by 

payment  of  public  taxes.  Replica- 
425      tion,  that  the  defendant  *had  not  fully 

administered ;  nor  paid  the  judgment 
stated  in  his  plea ;  and  that  he  had  goods 
and  chattels  at  the  time  of«  the  institution 
of  the  suit,  sufficient  to  pay  the  plaintiff's 
debt;  which  he  prayed  might  be  enquired 
of  by  the  country,  &c.  But,  no  similiter  is 
entered.  The  jury  found  a  verdict  in  these 
words:  **We  of  the  jury  find  for  the  plain- 
tiff 1241.  14s.  6^:"  But  the  entry  thereof 
in  the  order  book  is  thus:  ^*and  thereupon 
came  a  juty,  &c.  who  upon  their  oaths  do 
say,  that  the  defendant  hath  not  fully  ad- 
ministered all  and  singular  the  goods, 
chattels  and  credits,  which  were  of  the  said 
William  Elliott  at  the  time  of  his  death, 
and  that  assets  to  the  amount  of  1241.  14s. 
6^,  were  in  the  defendant's  hands,  at  the 
time  of  issuing  the  writ  of  scire  facias 
aforesaid,  as  the  plaintiff  by  replying 
hath  alleged."  The  Hustings  Court  gave 
judgment  for  the  plaintiff;  to  which  judg- 
ment the  District  Court  granted  a  writ  of 
supersedeas,  and  reversed  it,  with  an  order 
for  a  new  trial  in  the  Hustings  Court.  At 
a  subsequent  trial  in  the  latter  Court,  the 
jury  found  a  verdict  in  these  words:  **We 
of  the  jury  find  for  the  plaintiff  according 
to  the  former  judgment,  and  that  the  de- 
fendant had  at  the  time  of  the  service  of 
the  scire  facias  in  this  case,  and  prior  to 
the  first  day  of  August,  1793,  assets  in  his 
hands  to  the  value  of  1241.  14s.  63^,  and  we 
also  find  for  the   plaintiff  701.  4s.  1}^,  with 

♦See  Roffers  v.  Chandler,  3  Munf.  65;  Booth  v.  Arm- 
8tronfir,  2  Wash.  301:  Nemo  v.  Com.,  2  Oratt  558: 
Hoback  v.  Com..  28  Gratt  922:  Hairston  v.  Com.,  07 
Va.  754,  32  S.  E.  Rep.  797. 


interest  from  the  24th  of  September,  1791, 
subject  to  the  opinion  of  the  Court  upon 
this  point,  whether  an  administrator  can 
pay  off  a  debt  due  by  judgment  against  his 
intestate,  on  which  said  judgment  an  ex- 
ecution had  issued,  after  a  scire  facias 
made  known  to  him  to  revive  a  judgment 
obtained  against  his  intestate  in  his  life." 
The  Hustings  Court  now  gave  judgment 
for  the  plaintiff,  for  the  701.  4s.  1% :  To 
which  last  mentioned  judgment,  another 
writ  of  supersedeas  was  awarded  by  the 
District  Court:  Where  the  same  was  re- 
versed; and  thereupon,  Goosely  appealed  to 
this  Court. 

426  '^Wickham,  for  the  appellant. 

The  plea  to  the  scire  facias  is  fully 
administered,  except  certain  assets;  and 
the  single  point  was,  whether  he  had  assets 
or  not?  To  which  the  verdict  of  the  jury 
is  clearly  responsive ;  because  they  find  a 
particular  sum,  which  must  relate  to  the 
assets,  as  it  would  have  been  unnecessary 
to  have  specified  the  sum,  upon  any  other 
ground.  The  verdict  ought  to  be  referred 
to  the  subject  matter  in  dispute ;  which,  in 
this  case,  was  only  as  to  the  amount  of  the 
unadministered  assets;  for,  there  was  no 
plea  of  payment,  which  might  have  varied 
the  case.  The  verdict  submits  a  single 
point  only  to  the  Court ;  but  the  jury  meant 
to  decide  all  other  points  fully,  and  there- 
fore the  quantum  of  assets,  necessarily. 

The  plaintiff  by  suing  out  a  scire  facias 
obtained  a  preference.  11  Vin.  Abr.  301: 
For,  the  word  process,  there,  must  refer  to 
the  scire  facias;  because,  there  could  have 
been  no  other  process,  until  the  judgment 
was  revived,  as  an  execution  could  not  have 
been  taken  out,  before.  The  same  doctrine 
is  laid  down  in  2  Fonbl.  Treat.  Eq.  405, 
and  in  Rich,  on  Wills,  380:  Which  is  anal- 
ogous to  the  legal  doctrines  in  other  cases ; 
for,  the  law  always  gives  a  preference  to 
superior  diligence.  [Waters  v.  Ogden,]  2 
Dougl.  452.  The  District  Court  erred, 
therefore ;  and  their  judgment  ought  to  be 
reversed. 

Nicholas,  contra. 

The  scire  facias  did  not  give  a  preference ; 
for,  the  executor  might  pay  any  other  judg- 
ment, notwithstanding.  3  Bac.  Abr.  80, 
[Gwil,  ed. ;]  Ordwcy  v.  Godfrey,  Cro.  Eliz. 
575;  Allen,  48;  4  Mod.  2%,  The  11  Vin. 
301,  cited  on  the  other  side,  is  actually  in 
our  favor ;  because,  it  proves  that  the  ex- 
ecutor may  pay  either  judgment  at  any  time 
before  exeoution ;  which  is  supported  by 
Wentworth's  Off.  of  Ex.  8th  edit.  1^; 
where  it  is  said,  that  if  scire  facias*s  are 
issued  on  both,  he  may  confess  judgment 
to  one,  and  prefer  it  to  the  other.  The 
passage  cited  from  Fonbl.  Treat.  £q.  405, 
is  not  against  us;  for,  the  author  means, 
that    he    who    first    sues    execution, 

427  *shall    obtain    a   preference;  and  tbe 
reason  is,  that  the  execution  binds  the 

property :  All  which  is  proved  by  the  case 
referred  to,  by  him,  [Smallcomb  v.  Cross,] 
in  1  Ld.  Raym.  251.  Diligence  is  not  the 
rule,  as  the  counsel  on  the  other  side  insists, 
but  dignity;  for,  where  the  dignity  is 
equal,  the  executor  may  prefer  which  he 
pleases.  3  Bac.  Abr.  81,  82.  The  case  of 
bonds  does  not  apply ;  for,  that  turns  upon 
the  notice,  which  can  only  be  given  by  suit: 
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whereas,  in  the  case  of  judgments,  he  has 
notice  without.  The  verdict  supposes  an 
execution ;  which  might  have  been  served 
after  the  death  of  the  testator ;  and,  there- 
fore, bound  the  property,  2  Bac.  Abr.  716, 
[Gwil.  ed. ;]  Comberb.  33;  [Anony. ;]  2 
Ventr.  218;  [Pennoir  v.  Brace,]  1  Salk. 
319;  1  Mod.  188;  [Houghton  v.  Rushbv,] 
Skin.  257,  258;  12  Mod.  5;  Gilb.  Ex.  15;  10 
Vin.  Abr.  568.  If  it  be  doubtful  when  it 
issued,  that  will  be  a  ground  for  a  venire 
facias  de  novo.  1  Wash.  282.  But  the  fair 
inference  from  the  finding  is,  that  it  issued 
in  the  life-time  of  the  testator. 

Wickham,  in  reply. 

There  are  two  questions:  1.  Whether  an 
executor  can  pay  after  a  scire  facias  issued? 
2.  Whether  the  mere  emanation  of  the  writ 
in  the  testator's  life-time  gives  a  prefer- 
ence? As  to  the  first:  The  case  cited  on 
the  other  side  are  like  the  case  of  bonds, 
where  payment  cannot  be  made  to  another 
bond,  not  in  suit,  after  an  action  com- 
menced. Of  course,  the  rule  will  still  hold, 
that  the  scire  facias  gives  a  preference, 
unless  a  scire  facias  had  been  issued  on  the 
other  judgment,  and  judgment  confessed 
thereto:  as  to  which,  the  case  in  11  Vin. 
301,  is  conclusive.  The  execution,  there 
spoken  of,  must  mean  an  execution  founded 
on  a  scire  facias ;  for,  no  other  could  issue, 
after  the  death  of  the  testator.  Indeed,  the 
scire  facias  itself  is  an  execution;  for,  it 
is  a  writ  to  shew  cause  why  execution 
should  not  issue ;  that  is,  it  is  suing  for  ex- 
ecution. Rich,  on  Wills,  380,  is  express  to 
that  effect,  and  so  is  Fonbl.  405.  The 
passage  from  Wentworth  does  not  oppose  the 
doctrine,  but  is  consistent  with  it. 
428  *The  forms  of  pleading  prove  my 
position.  The  plea  is,  that  at  the 
time  of  instituting  the  suit,  he  had  not 
assets ;  and  the  verdict  is,  that  he  had  them 
to  a  certain  amount;  which  shews  that  a 
payment,  afterwards,  will  not  avail,  be- 
cause it  is  inconsistent  with  the  plea  itself. 
The  decisions  are  all  according  to  the  doc- 
trine contended  for  by  me ;  and  that  is  a 
sufficient  argument,  whether  the  rule  is 
reasonable  or  not.  If  there  be  two  bonds, 
and  suit  is  brought  on  one,  the  executor 
cannot  pay  the  other,  without  a  suit  and 
judgment.  Notice  is  not  the  reason  of  this, 
but  diligence,  and  the  prior  suit.  The 
Court  will  never  presume,  that  the  defend- 
ant confesses  judgment  improperly;  and, 
therefore,  if  the  judgment  is  in  fact  ob- 
tained, that  is  sufficient ;  but,  it  is  other- 
wise, if  no  such  judgment  is  rendered. 
This  right  of  preference  in  the  executor  is 
subject  to  great  abuse,  and  therefore  not  to 
be  extended  further  than  the  law  has  al- 
ready settled.  As  to  the  second  question : 
The  verdict  is  certain  enough.  It  states, 
that  an  execution  issued ;  and,  the  omis- 
sion to  say,  whether  it  was  delivered  to  the 
Sheriff,  or  not,  does  not  prejudice  the  case ; 
because  the  first  fact  of  the  emanation  is 
certain,  and  there  is  no  room  to  infer  that 
it  was  delivered,  as  nothing  was  said  about 
it;  for,  it  was  not  necessary  to  negative  it. 
Pocket  executions  are  usual ;  and,  there- 
fore, if  there  W^s  a  delivery,  it  should  have 
been  shewn.  The  simple  enquiry  was, 
whether  the  defendant  had  assets  when  the 
scire   facias   issued?    And,    therefore,    the 


subsequent  payment  was  irrelevant.  The 
determinations,  relative  to  the  delivery  of 
the  execution  binding  the  property,  do  not 
apply,  as  the  verdict  does  not  present  the 
fact  to  the  Court.  The  object  of  the  lien 
is  to  prevent  alienations,  before  the  execu- 
tion is  levied;  but,  this  only  applies  to 
tangible  objects,  and  not  to  choses  in  action. 
Besides,  it  must  be  delivered  to  the  Sheriff ; 
for,  a  pocket  execution  has  no  effect.  Of 
course,  no  lien  attaches,  until  seizure  of 
the  property ;  but,  when  seized,  then  it  re- 
lates to  the  teste,  as  to  the  executor ; 

429  *and,  as  to  the  others,  to  the  time  of 
delivery.     If,  however,   the  writ  runs 

out  of  date,  before  the  property  is  taken, 
the  lien  expires;  for,  it  is  the  seizure  alone 
that  can  preserve  it.  The  plaintiff  only 
claims  the  smaller  sum  found ;  and,  there^ 
fore,  if  it  is  uncertain  which  of  the  two 
was  meant  as  the  quantity  of  assets  in  the 
executor's  hands,  there  is  no  ground  for  a 
venire  facias  de  novo;  because,  it  was  one 
or  the  other  of  them ;  and,  when  the  plain- 
tiff asks  the  lesser  sum  only,  no  possible 
injury  can  be  produced :  which  renders  the 
verdict  certain  enough. 

Cur.  adv.  vult. 

ROANE,  Judge.  The  first  judgment  ren- 
dered in  the  Court  of  Hustings  in  this 
cause,  was,  that  the  plaintiff  recover  1241. 
14s.  6M- 

As  this  judgment  is  reversed,  and  I  think 
rightly,  by  the  District  Court,  it  is  no  fur- 
ther material  to  be  considered,  at  present, 
than  as  it  is  referred  to  in  the  special  ver- 
dict rendered  on  the  second  trial. 

That  verdict  finds  for  the  plaintiff,  '^ac- 
cording to  the  former  judgment,"  !.  e.  as 
it  might  be  supposed,  that  the  plaintiff 
should  recover  the  sum  awarded  him  by 
thaf  judgment,  viz:  1241.  148.  6d«;  but,  the 
jury  go  on  to  find  for  the  plaintiff  701.  4s. 
1%  with  interest  from  the  24th  of  Septem- 
ber, 1791,  subject  to  the  opinion  of  the 
Court,  upon  the  point,  '^ whether  an  ad- 
ministrator can  pay  off  a  debt  due  by  judg- 
ment against  his  intestate,  on  which  said 
judgment  and  execution  had  issued  after  a 
scire  facias  made  known  to  him,  to  revive 
a  judgment  obtained  against  his  'intestate 
in  his  life?" 

This  latter  sum  is  that,  for  which  the 
Hustings  Court  entered  judgment;  and  I 
understood  Mr.  Wickham,  as  according 
with  the  Court  in  interpreting  the  meaning 
of  the  jury  to  be,  that  this  sum  was  that 
to  be  recovered  by  the  plaintiff. 

430  *Notwithstanding  this  admission  of 
the  appellant's  counsel  (if  I  understood 

him  correctly)  of  his  understanding  the 
finding  to  relate  to  the  smaller  sum,  but 
which  admission  I  presume  he  did  not  mean 
should  bind  his  client,  the  latter  part  of 
the  verdict  is  in  hostility  with  the  former, 
in  respect  to  the  sum  to  be  recovered,  and 
the  meaning  of  the  jury,  as  to  this  essential 
fact,  cannot  be  clearly  ascertained. 

My  own  construction  of  this  verdict  would 
rather  have  been,  that  the  jurv,  by  the  first 
part  of  the  verdict,  found  (by  reference) 
the  1241.  due  to  the  plaintiff:  that  they  then 
gave  a  reason  for  this  finding,  by  stating 
that  the  administrator  had  assets  at  the 
time  of  issuing  the  scire  facias  to  the 
amount   of    1241. ;  and,    that  they  found  a 
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further    sum    of  701.    4s.  IH  subject  to  the 
question  submitted. 

But,  however,  the  true  construction  of 
the  verdict  may  be,  it  is  evident,  that  a 
considerable  uncertainty  exists  in  this  re- 
spect, which  could  not  be  aided  by  any 
opinion  the  Court  might  form  upon  the 
point  submitted.  The  Court  could  never 
render  any  judgment  upon  this  verdict, 
without  the  danger  of  mistaking  the  mean- 
ing of  the  jury,  as  to  the  amount  of  the 
sum,  by  them,  considered  to  be  due. 

This  is  a  strong  case,  therefore,  for  a 
venire  de  facias  novo;  which  ought  to  have 
been  awarded  by  the  District  Court,  instead 
of  giving  final  judgment  for  the  appellee. 

FLEMING,  Judge.  The  verdict  is  too 
uncertain  to  enable  the  Court  to  form  a 
satisfactory  opinion  upon  it:  and,  there- 
fore, I  think  a  venire  facias  de  novo  must 
be  awarded. 

CARRINGTON,  Judge.  The  verdict  does 
not  even  shew  when  the  execution  issued ; 
and,  in  short,  it  is  so  uncertain,  as  to  all 
the  material  points,  that  there  is  no  way  of 
doing,  justice  between  the  parties,  but  by 
awarding  a  venire  facias  de  novo. 

JL/YONS,  Judge.     Concurred. 

Venire  facias  de  novo,  awarded. 
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*Cohoon8  V.  Purdie,  Ex'r. 

[Monday,  October  17,  1808.] 


AcUon  mg^nst  Heir— Plea  "No  AMete.***-If,  In  an 
action  aerainst  an  heir,  lie  plead,  'no  assets  by 
cleHcent,  nor  at  the  time  the  writ  issued,  nor  at 
any  time  since,  except  a  tract  of  107  acres  of  land:' 
and  Issue  is  joined  on  the  replication,  that  he  had 
safflcient  other  lands  by  descent:  and  the  jury 
find  for  the  plaintiff,  'the  debt  and  one  penny 
damages,*  a  peremptory  jadrment  will  be  ren- 
dered thereon. 

Purdie,  as  executor  of  Purdie,  brought 
debt  against  the  Cohoons,  as  heirs  of  Co- 
hoon,  upon  a  bond  given  by  their  ancestor. 
Pleas.  1.  Payment.  2.  That  the  defend- 
ant had  no  assets  by  descent,  nor  had  at 
the  time  the  writ  issued,  nor  at  any  time 
since,  except  a  tract  of  107  acres  of.  land. 
The  plaintiff  took  issue  on  the  plea  of  pay- 
ment; and  as  to  the  second  plea,  replied, 
that  the  defendants  had  sufficient  other 
lands  by  descent,  from  their  ancestor:  On 
which  replication,  the  defendants  took  is- 
sue. The  jury  found  a  verdict  for  the 
plaintiff  for  the  debt  in  the  declaration 
mentioned,  and  one  penny  damages.  The 
District  Court  gave  judgment  for  the  plain- 
tiff;  and  to  that  judgment  the  defendants 
obtained  a  writ  of  supersedeas  from  this 
Court.  • 

Bennet  Taylor. 

The  great  error  is,  that  the  jury  did  not 
enquire  of  the  value  of  the  lands,  according 
to  the  directions  of  the  act  of  Assembly,  R. 
C.  54.  [c.  39,  13  Stat.  lyarg.  53,  c.  105,  R. 
C.  ed.  1819;]  for,  the  verdict  only  finds  the 
debt,  and  not  the  value ;  which  is  a  fatal 
objection,  as  the  act  is  positive,  that  the 
value  shall  be  enquired  into:  And,  there  is 
the  same  reason  for  it  on  the  plea  of  noth- 
ing by  descent,  as  in  case  of  judgment  by 
nil  dicet;  in  which  latter  case,  it  will  be 
admitted  that  it  ought  to  be  done. 

Wickham,  contra. 

*See  Woodford  y.  Pendleton,  1  Hen.  &  M.  303. 


The  objection  is  not  material :  For,  by 
the  decisions  in  England,  the  common  law 
rule  gave  the  plaintiff  a  right  to  judgment 
where  the  plea  was  found  against  him.  14 
Vin.  Abr.  241 :  To  remedy  which,  the  act 
was  made  requiring  the  defendant  to  set 
forth  the  assets  in  certain. 

But,  here,    the  defendant  does    not  deny 
assets    altogether;  he    admits  some, 

432  without  setting  forth  the  *value;  so, 
that  the  defendant  does  not  bring  him- 
self within  the  act,  which  relates  to  pleas 
of  rien  per  descent,  only.  Of  course,  it 
depends  upon  the  rule  of  the  common  law: 
which  gives  a  peremptory  judgment,  on 
account  of  the  false  pleadings.  [Smith  et 
ux.  V.  Angell,  7  Mod.  44,  2Lk1.  Raym.  783.] 
The  verdict  is  for  the  debt  in  the  declara- 
tion mentioned;  which  implies  assets  of 
value  sufficient  to  satisfy  the  demand ;  and, 
therefore,  it  may  be  extended  into  form,  so 
as  to  conform  to,  and  fulfil  the  object  of 
the  pleadings.  [M'Murray  v.  Oneal,]  1 
Call,  246. 

B.  Taylor,  in  reply. 

That  act  makes  a  distinction  between  a 
plea  confessing  the  action,  but  not  the  as- 
sets ;  and  a  plea  confessing  the  assets,  but 
not  the  value:  In  the  first  case,  the  judg- 
ment is  peremptory  a^inst  the  person,  but 
not  in  the  latter.  The  Court  could  not 
extend  the  verdict  in  the  way  contended 
for;  because,  the  judgment  is  different, 
according  to  the  nature  of  the  plea ;  which 
giving  the  character  of  the  case,  the  Court 
ought  not  to  distort  the  verdict,  against  the 
nature  and  tenor  of  the  pleadings. 

Cur.  adv.  vult. 

LYONS,  Judge.  Delivered  the  resolution 
of  the  Court,  that  there  was  no  error  in  the 
judgment  of  the  District  Court,  and,  there- 
fore, that  it  was  to  be  affirmed.  He  added 
that,  speaking  for  himself  onlv,  bethought 
that  the  plea  having  been  found  to  be  false, 
a  peremptory  judgment  against  the  defend- 
ant followed  of  course.  That  the  act  of 
Assembly  was  a  copy  of  the  statute  of  the 
3  and  4  W.  &  M.  ch.  14;  which  allows  the 
plaintiff,  on  a  plea  of  riens  per  descent,  to 
reply,  that  the  defendadt  had  lands  from 
his  ancestor,  before  the  original  writ 
brought,  or  bill  filed;  and,  if  found  for 
the  plaintiff,  the  jury  are  to  enquire  into 
the  value  of  the  lands  so  descended ;  and, 
thereupon,  the  Court  is  to  give  judgment 
for  the  value.  But,  that  the  plaintiff  here, 
has  not,  as  empowered  by  the  statute,  re- 
plied, that  the  defendant   had  lands 

433  before  *the  original  writ  was  sued, 
but  that  he  had  other  lands  by  de- 
scent, sufficient  to  pay  the  debt.  In  which 
case,  the  jury  need  not  set  out  the  value  of 
the  lands  descended,  but  it  is  enough  for 
them  to  find  that  the  lands  came  by  de- 
scent, sufficient  to  answer  the  debt  and 
damages.  Nor  is  there  any  hardship  in  all 
this:  For,  the  heir,  if  he  really  has  assets, 
should  disclose  them,  at  once,  and  set  forth 
their  value :  He  ought  not  to  plead  a  plea, 
at  the  common  law,  false  in  itself,  and 
then  endeavor  to  protect  himself  under  the 
statute.  For,  that  gives  him  a  double  de- 
fence, under  the  same  plea;  one  at  the 
common  law,  the  other  under   the   statute. 

Judgment  affirmed. 
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Brachan  v.  Qriffin. 

[Wednesday,  November  16,  1808.] 
Contract— Speculatton  upoo  Paper  Money.*— A.  atrreed. 
in  consideration  of  25,0001  paper  money,  to  be 
paid  him  by  R.  in  the  years  1780  and  1781.  to  pay 
the  latter.  2,5001.  specie,  in  1790.  The  contract  held 
oblifiratory. 

GrifSn  brought  a  bill  in  Chancery, 
against  Willis  and  Brachan,  to  be  relieved 
from  an  agreement  entered  into,  March 
27th,  1780;  whereby  Willis  was  to  pay  the 
plaintiff  15,0001.  on  the  4th  of  May  follow- 
ing, and  to  give  his  bond  for  payment  of 
10,0001.  on  the  4th  of  May,  1781 :  In  conse- 
quence of  which,  the  plaintift  was  to  give 
Willis  his  bond  for  2,5001.  specie,  payable 
on  the  4th  of  May,  1790;  and,  if  he  failed 
to  make  the  payment  of  the  15,0001.  on  the 
appointed  day,  the  plaintiff  was  to  be  at 
liberty  to  declare  the  contract  void.  The 
bill  alleges,  that  the  plaintiff  gave  his 
bond  for  the  2,5001. ;  but,  that  Willis  never 
paid  the  15,0001.  or  gave  his  bond  for  the 
10,0001.  Notwithstanding  which,  he  had 
assigned  the  plaintiff's  bond  to  Brachan, 
who  had  institated  a  suit  upon  it  at 
434  common  law ;  and,  therefore,  *the  bill 
prayed  an  injunction.  The  answer 
of  Willis  states,  that  he  paid  8,0001.  of  the 
15,0001.  to  the  plaintiff's  order,  and  the 
other  7,0001.  to  the  plaintiff  himself;  who 
first  agreed  to  take  Mayo's,  but  afterwards 
actually  accepted  Dixon's  bond  for  the 
10,0001.  The  answer  of  Brachan  says,  that 
the  assignment  was  for  a  valuable  consid- 
eration ;  and  that  the  plaintiff  made  no  ob- 
jection to  the  bond  for  several  jears. 

The  Court  of  Chancery  being  of  opinion, 
that  the  plaintiff  was  only  liable  for  the 
value  of  the  10,0001.  in  May,  1781,  dissolved 
the  injunction,  as  to  that  value,  with  inter- 
est, and  made  it  perpetual  as  to  the  residue. 
From  which  decree,  Brachan  appealed  to 
this  Court. 

Wickham,  for  the  appellant. 

There  is  a  difference  between  a  man's 
coming  into  a  Court  of  Equity,  as  a  de- 
fendant or  a  plaintiff,  when  the  object  is 
to  set  aside,  or  enforce  an  agreement.  For, 
the  Court  will  refuse  to  set  aside  a  contract, 
when  it  would  not  decree  a  specific  per- 
formance. Brachan  has  obtained  a  judg- 
ment at  law ;  and,  therefore,  his  right  must 
prevail,  unless  the  plaintiff  in  Chancery 
proves  a  superior  equity.  There  is  nothing 
in  the  case  which  tends  to  shew,  that  the 
parties  did  not  contract  on  equal  terms. 
Willis  is  a  defendant  in  equity,  and  asks 
nothing.  Therefore,  the  plaintiff  must 
prove  a  better  title,  or  he  cannot  succeed. 
[Browning  v.  Morris,]  Cowp.  790.  No  in- 
equality of  situation  in  the  parties  has  ever 
been  insisted  on ;  and,  of  course,  there  is 
no  cause  to  impeach  the  contract,  upon  that 
ground.  There  was  no  inequality  of 
price ;  but,  if  there  was,  that  would  not  be 
sufficient  to  set  aside  the  contract.  [Willis 
v.  Jernegan,]  2  Atk.  251;  Fonbl.  Treat. 
Eq.  116,  [127,  2d  Am.  ed. ;]  for,  if  an 
agreement  is  fair  at  first,  equity  will  not  set 
it  aside,  upon  the  happening  of  any  future 
event.     [Mortimer  v.  Capper,]  1  Bro.  C.  C. 

*Tbe  principal  case  is  cited  with  approval  in  Boul- 
ware  v.  Newton,  18  Gratt  718:  and  Hilb  v.  Peyton, 
21  Oratt  VS.  See  monographic  note  on  "Contracts" 
appended  to  Endens  ▼.  Board  of  Public  Works,  1 
Oratt  864. 


156.  Both  parties  are  to  be  put  in  the  same 
situation,  as  if  the  contract  had  been  ful- 
filled. The  bill  charges,  that  the  15,0001. 
was  not  received;  but,  the  answer, 
435  which  is  responsive,  ''^expressly  al- 
leges that  it  was ;  and  the  receipt  is 
referred  to.  Griffin  was  not  to  execute  his 
bond  for  the  2,5001.  until  the  10,0001.  was 
paid;  and,  therefore,  the  presumption  is, 
that  it  was  paid,  as  the  bond  for  2,5001. 
was  actually  given.  The  answer  must 
either  be  taken  to  be  true,  or  not  resorted  to 
at  all.  Brachan  is  an  assignee  without 
notice  of  any  equity,  if  there  was  any ; 
and  he  was  suffered  to  retain  it  for  ten 
years,  without  any  information  relative  to 
it.  Willis's  letter,  concerning  the  assign- 
ment, must  relate  to  that,  which  was  made 
to  Brachan.  Griffin  comes  into  equity  to 
set  aside  the  contract ;  and,  therefore,  he 
is  not  entitled  to  relief,  further  than  the 
terms  of  the  agreement ;  that  is  to  say,  to 
set  off  the  value  of  the  10,0001.  against  the 
2,5001.  bond. 

Randolph,  contra. 

The  contract  was  not  fulfilled  by  Willis 
himself;  and,  therefore,  he  has  no  right  to 
insist  upon  performance,  on  the  other 
side.  It  makes  no  difference  that  Griffin  is 
plaintiff ;  because,  he  had  no  other  redress. 
Nothing  ever  was  paid  for  the  2,5001. ;  and, 
therefore,  Brachan  cannot  be  entitled  to  it. 
The  giving  the  bond  is  no  proof  of  it ;  for, 
the  articles  of  agreement  required  the  bond 
to  be  given  in  May,  1780,  and  the  10,0001. 
was  not  to  be  paid  until  May,  1781.  Added 
to  which,  it  is  unquestionably  true,  that 
there  is  no  evidence  that  the  10,0001.  was 
ever  paid.  Mayo*s  bond  was  never  agreed 
to  be  taken ;  and  Dixon's  tender  does  not 
establish  it.  The  money  never  was  ten- 
dered; but,  if  it  was,  it  was  not  done  in 
time ;  nor  the  money  kept ;  so  that  Willis 
sustained  no  injury.  The  contract  was, 
in  fact,  a  wagering  bargain.  It  makes  no 
difference  that  Brachan  is  an  assignee ;  for, 
he  took  the  bond,  subject  to  all  equity 
against  it.  Willis's  letter  to  Griffin  proves 
nothing;  for.  Griffin  was  not  bound  to  com- 
municate with  Brachan,  until  the  latter 
applied  to  him,  upon  the  subject.  The 
guarded  answer  of  Brachan  leads  to  a  sus- 
picion, that  he  was  acquainted  with 
436  the  circumstances  *of  the  case;  es- 
pecially, as  it  appears  that  he  had  an 
indemnity. 

Wickham,  in  reply. 

Griffin  got  what  he  bargained  for;  and, 
therefore,  cannot  complain.  The  object 
of  the  plaintiff  is  to  dissolve  the  contract, 
merely  on  the  ground  of  its  being  a  bad 
bargain,  in  event.  Griffin  agreed  to  take 
the  money  in  Dixon's  hands;  and  he  ten- 
dered it.  Of  course,  it  was  Griffin's  own 
fault  if  it  was  not  paid.  If  paper  money 
had  appreciated.  Griffin  would  have  had 
the  benefit;  and,  consequently,  there  is  no 
hardship  in  obliging  him  to  stand  by  the 
depreciation.  The  silence  of  Griffin  for  so 
long  a  time  after  the  assignment  to  Brac- 
han, amounts  to  a  concealment,  which 
operates  to  his  own  prejudice,  and  not  to 
that  of  Brachan.  The  answer  of  Brachan 
contains  nothing,  which  leads  to  the  suspi- 
cion contended  for,  upon  the  other  side. 
The  indemnity   makes    no  difference:  for. 


3  CALL 


Virginia  Rbports,  Annotatbd. 


4d7<439 


that  was  only  to  guard  against  a  failure  in 
circumstances,  and  not  of  obligation. 

Cur.  adv.  vult. 

ROANE,  Judge.  This  was  a  contract 
between  GrifiQn  and  Willis;  whereby,  the 
former  agreed  to  give  bis  bond  for  2,5001. 
specie,  payable  at  a  distant  day;  on  con- 
sideration whereof,  the  latter  agreed  to  pay 
him  15,0001.  paper  money,  on  or  before  the 
4th  of  May,  1780,  and  give  his  bond  for 
the  further  sum  of  10,0001.  payable  on  or 
before  the  4th  of  May,  1781 ;  with  a  proviso, 
that  the  former  might  declare  the  bargain 
void,  or  not,  if  the  latter  failed  in  payment 
on  the  4th  of  May,  1780. 

The  first  sum  was  paid  by  Willis,  shortly 
after  the  day ;  the  acceptance  whereof,  by 
Griffin,  is  deemed  a  renunciation  of  his 
power  to  revoke,  reserved  by  the  appel- 
lee. 

437  *As     between    Griffin    and   Willis, 
in  the  event  which  has   happened    of 

the  abolition  of  the  paper  currency,  the 
general  scale  would  have  been  resorted  to, 
as  at  the  time  of  the  contract  for  the  ascer- 
tainment of  the  value  of  the  paper  money 
had  not  an  agreed  rate  of  depreciation  been 
in  the  contemplation  of  the  parties.  That 
rate,  as  evinced  by  the  contract  itself,  and 
the  testimony,  was  ten  for  one.  Willis,  then, 
would  have  been  liable  to  Griffin,  under 
the  decisions  of  this  Court,  for  the  very 
sum  in  specie,  (as  the  agreed  value  of  the 
paper  at  the  time,)  which  his  assignee  is 
now    claiming  from  Griffin  upon  his  bond. 

Where,  then,  is  the  inequality  of  this 
contract?  But  the  matter  did  not  rest  here. 
Willis  substituted  a  bond  of  Dixon,  for  the 
10,0001.  for  which  he  paid  the  money,  and 
which  terminated  the  business  between  him 
and  Griffin,  by  consent  of  the  latter. 

If  that  bond  has  been  paid  off  to  him,  in 
paper  or  in  specie,  according  to  the  legal 
scale,  (the  agreed  one  being  relinquished  by 
him  by  the  effect  of  that  transaction),  it  is 
nothing  to  Willis  or  his  assignee,  the 
former  having  complied  with  the  agreement 
on  his  part. 

There  is,  then,  certainly  no  inequality  or 
inequity  in  the  transaction,  which  should 
affect  Brachan  the  assignee  for  valuable 
consideration,  and  without  notice  of  any 
objection. 

I  think,  therefore,  that  the  injunction 
ought  to  be  dissolved. 

FIvEMING,  Judge.  The  contract  in  this 
case,  was  founded  upon  speculation  on  both 
sides.  Griffin  thought,  the  present  use  of 
the  money  would  be  advantageous  to  him ; 
and  Willis,  that  it  would  be  more  beneficial 
to  receive  the  specie  at  a  distant  day.  The 
contract    seems  to    have    been    fully 

438  understood  *by    the    parties;  and    to 
have  been  fairly    entered    into    upon 

both  sides.  In  its  origin,  then,  there  was 
no  objection  to  it ;  and  the  only  question 
is,  whether  it  has  been  performed.  The  bill 
states,  .  that  the  15,0001.  were  not  paid ; 
nor  the  bond  given  for  the  10,0001. :  al- 
though the  plaintiff  executed  his  bond  for 
the  2,5001.  specie.  To  say  nothing  of  the 
improbability  of  a  man's  giving  his  bond 
without  the  equivalent,  the  bill  is  expressly 
contradicted  by  the  answer  and  several 
documents  in  the  cause;  which  prove  a 
substantial    fulfilment    upon    the    part    of 


Willis;  who,  therefore,  was  entitled  to 
demand  performance  from  the  other  party, 
however  unfavourable  the  contract  may 
have  eventually  proved  to  Griffin :  Of 
course,  Brachan,  who  now  represents  him, 
has  the  same  right  to  the  specie;  and, 
therefore,  there  is  not  the  slightest  ground 
for  the  injunction,  which  ought  to  be 
wholly  dissolved,  and  the  bill  dismissed. 

CARRINGTON,  Judge.  This  was  a 
mere  speculation  upon  the  paper  currency 
of  the  country.  Griffin  attached  a  value  to 
the  present  use  of  a  considerable  sum  of  it: 
Willis  calculated  that  it  would  be  better  to 
part  with  it,  and  receive  specie  for  it  at  a 
more  distant  period.  Both  of  them  acted 
fairly  in  making  the  contract,  and,  there 
is  nothing  to  taint  or  impeach  it,  if  it  has 
been  complied  with  by  Willis.  The  bill 
alleges,  that  he  did  not  comply;  but  the 
answer  contradicts  it;  and  that  receives 
considerable  support  from  the  documents 
in  the  cause:  Which,  taken  together,  very 
clearly  establish,  that  the  contract  has  been 
substantially  performed,  on  the  part  of 
Willis;  and,  consequently,  no  reason  can 
be  adduced,  why  Griffin  should  not  be  held 
to  a  fulfilment,  upon  his  part  also.  I  am 
therefore  of  opinion,  that  the  decree  ought 
to  be  reversed,  and  the  bill  dismissed. 

L/YON8,  Judge.  The  case  appears  to 
me,  to  be  a  very  plain  one  against  Grif- 
fin, who  entered  into  a  fair  .  contract, 
which  has' been  substantially  fulfilled 
439  *by  the  other  party;  and,  conse- 
quently, he  can  have  no  pretext  for 
not  performing  it  himself.  I  concur,  there- 
fore, that  the  decree  ought  to  be  reversed, 
and  the  bill  dismissed. 


Mosby  V.  Leeds. 

[Saturday,  November  5t]i.  180S.] 
DIstreM  for  Reot— Where  Made— Attschmeot.— Dis- 
tress for  rent  cannot  be  made  off  the  demUed 
premises;  and.  tberefore,  an  attachment  served 
upon  property  found  off  the  premises,  was  pre- 
ferred to  it. 
Contracts— Consideration.*— [An  agreement  without 
a  consideration,  is  no  bar  to  leral  riffhta.] 

lyeeds  filed    a    bill   in  Chancery,  stating, 
that   Clark    being    indebted    to    him,    ab- 
sconded, and  the  plaintiff  took    out   an  at- 
tachment against    his    effects;  which    was 
levied  by  Mosby,    the  Sergeant  [of  the  City 
of  Richmond,]  on  a  female  slave,  and  some 
other  articles.     That  Marshall  or  Anderson, 
having  a  claim    against    Clark    for   house 
rent,    directed   the   Sergeant,    on   the  suc- 
ceeding day,    to  distrain,  who    appears  to 
have  levied  it  on  the  balance  of   the  negro, 
which    should    remain  after  satisfying  the 
plaintiff;    who   was   first   entitled,    as   the 
negro  was  not  taken  on  the  demised   prem- 
ises; but   the    Hustings     Court    postponed 
him    to   the   claim  for   rent.     That,  at  the 
sale  under  the    judgment  of  the  Hustings, 
the    plaintiff   bought   the   said    slave,  and 
the  Sergeant  some  time  after  brought  suit, 
and    recovered   judgment  against  him,  for 
the  purchase  money.    The   bill,    therefore, 
prays  an  injunction. 

^Contracts— Consideration.— The  principal  case  is 
cited  in  Polinff  v.  Maddox,41  W.  Va.  780.  24  S.  E.  Rep. 
1002,  to  the  point  that,  an  asreement  without  con- 
sideration is  no  bar  to  lesral  rights.  See/oot-noU  to 
Harnsbarffer  y.  Kinney,  IS'Gratt  511;  and  mouo- 
ffraphic  noU  on  "Consideration"  appended  to  Jones 
V.  Obenchain.  10  Oratt  S60. 
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The  answer  of  the  Sergeant  states,  that 
when  he  distrained  the  slave,  she  was  not 
upon  the  demised  premises,  but  she  had 
belonged  there,  until  Clark  absconded. 
That  some  objection  being  made  to  the  at- 
tachment bond,  Leeds  agreed  with  Marshall, 
that  the  latter  should  be  preferred.  That 
the  plaintiff  bought  the  slave  at  the  sale, 
and  promised  to  pay  the  purchase  money  to 
the  defendant,  for  the  use  of  Marshall. 

The  Court  of  Chancery  granted  a  perpet- 
aal  injunction.  And  Mosby  appealed  to 
this  Court. 

440  ^Randolph,  for  the  appellant. 

The  first  question  is,  whether  the 
slave  taken  off  the  premises,  could  be  at- 
tached, without  payment  of  the  rent?  The 
second  is,  whether  the  agreement,  between 
Marshall  and  Leeds,  is  not  binding?  A 
third  question  may  be  as  to  the  jurisdiction 
of  the  Court  of  Chancery :  Upon  which,  it 
is  to  be  observed,  that  it  was  a  legal  ques- 
tion, diecided  by  a  Court  of  Law,  and  then 
brought  into  equity.  Which  regularly  could 
not  be  done:  And  the  failure  to  plead  it 
ought  not  to  prejudice  the  defence,  as  the 
act  of  Assembly  could  never  be  intended  to 
extend  so  far.  But,  upon  the  first  question, 
it  is  clear  for  the  appellant.  The  literal 
expression  is  not  to  be  regarded,  but  the 
reason  of  the  law  is  to  be  attended  to.  For, 
the  accidental  absence  from  the  premises 
ought  not  to  affect  the  landlord's  right,  as 
she  was  still  appurtenant  to  the  habitation 
of  the  tenant.  There  was  an  animus  re- 
vertendi,  and,  from  the  nature  of  the  prop- 
erty, she  was  subject  to  loco-motion ;  which 
could  not  be  restrained  in  the  ordinary 
course  of  affairs.  Besides,  the  bond  ought 
not  to  have  been  made  payable  to  the  Mag- 
istrate; but  to  the  defendant  in  the  attach- 
ment. 

Copland,  contra. 

The  act  of  Assembly  is  decisive,  that  no 
property,  but  that  actually  on  the  prem- 
ises, is  protected,  R.  C.  162,  [154,  ed.  1803,] 
and,  here,  the  slave  was  not  upon  the 
premises.  She  could  not,  therefore,  have 
been  distrained  by  the  landlord ;  and  if  she 
could  not  be  distrained,  the  landlord  surely 
is  not  entitled  to  prior  payment ;  because 
it  is  only  in  respect  of  his  right  to  distrain, 
that  he  is  entitled  to  preference.  The 
bond  was  not  void ;  because,  althoiigh  pay- 
able to  the  Magistrate,  it  was  for  the 
benefit  of  the  defendant  in  the  attachment. 
There  was  no  consideration  for  the  agree- 
ment of  Marshall,  to  give  it  the  effect  con- 
tended for. 

441  ^Randolph,  in  reply. 

The  accidental  absence  of  the  slave 
could  make  no  difference;  for,  in  construc- 
tion of  law,  she  still  belonged  to  the  prem- 
ises, like  a  villain  appurtenant  at  common 
law,  who  is  still  appurtenant,  although  he 
may  happen  to  be  out  of  the  manor.  The 
bond  ought  not  to  have  been  made  payable 
to  the  Magistrate ;  for,  that  does  not  satisfy 
the  law,  which  requires  it  to  be  made  pay- 
able to  the  party. 
Cur.  adv.  vult. 

ROANK,  Judge.  The  present  appellee 
had  obtained  an  attachment  against  the 
goods  of  Clark,  an  absconding  debtor:  It 
had  been  levied  by  the  appellant,   the    Ser- 


geant of  the  city  of  Richmond,  on  divers 
goods  of  Clark,  including  a  negro  woman 
named  Fanny.  The  next  day,  an  account 
for  rent  was  put  into  his  hands  to  distrain 
for,  by  William  Marshall,  and  the  same 
officer  returned,  that  he  considered  this  dis- 
tress levied  upon  the  same  property.  There 
was  also  an  attachment  in  favor  of  Gallego, 
which  he  also  considered  as  the  third  levied 
upon  this  property. 

When  the  appellee's  attachment  came  on 
to  be  tried,  it  was  about  to  be  contested  by 
William  Marshall,  on  the  ground  of  the 
superior  dignity  of  his  claim,  and  of  some 
alleged  defect  in  the  bond  or  attachment. 
This  intention  being  known  to  the  appel- 
lee, he,  of  his  own  motion,  applied  to  Mar- 
shall to  desist  therefrom,  and  a  compromise 
then  took  place,  according  to  which  the 
judgment  was  rendered.  That  compromise 
was,  that  Marshall's  claim  should  be  first 
paid,  and  the  appellee  come  in  for  the 
residue.  This  compromise  admits,  as  be- 
tween the  now  parties,  the  legality  of  the 
claim  for  rent,  and  the  liability  of  the 
goods  to  satisfy  the  same.  The  judgment 
of  the  Hustings  Court  is  in  favor  of  the 
appellee  for  his  debt ;  orders  a  sale  of  the 
attached  effects;  but  directs  a  postpone- 
ment of  the  appellee's  claim  to  that 
442  of  ^Marshall.  It  is  now  a  question, 
whether  this  judgment,  as  between 
the  now  parties,  is  not  valid?  I  consider  it 
not  as  relating  to  Gallego,  or  any  others 
than  the  parties  before  us. 

In  general  cases,  the  judgment  of  the 
Court  of  Law  would  have  ended  with  the 
order  for  sale  of  the  attached  effects :  but, 
here  was  a  dispute  concerning  the  property. 
The  parties  had  a  right  to  interplead  for 
the  purpose  of  settling  the  right.  The 
compromise  exhibits  the  event  of  such  in- 
terpleader; and  the  direction  of  the  C6urt 
respecting  the  application  of  the  proceeds 
is  certainly  justified  by  the  agreement  of 
the  parties.  I  consider  that  part  of  the 
judgment  which  directs  the  application  (in 
connexion  with  the  testimony  in  this  cause) 
as  a  memorandum  of  the  agreeriient  be- 
tween the  parties  to  that  effect.  It  cannot 
be  doubted,  that  the  appellant  was  compe- 
tent to  make  such  an  agreement.  A  party 
litigant  in  a  Court  of  Justice  may  yield 
every  thing  to  his  adversary :  it  is  a  suffi- 
cient consideration,  that  he  puts  an  end  to 
the  law  suit.  But  here,  by  this  compro- 
mise, he  probably  expedited  his  recovery. 
As  to  the  slave  Fanny,  he  only  yielded  what 
Marshall  might  probably  have  established 
his  right  to,  by  further  and  other  testi- 
mony ;  and  he  had  liberty  to  come  in  upon 
the  surplus ;  a  fund,  which  he  then  prob- 
ably thought  amply  sufficient  to  satisfy  his 
claim :  If  he  is  disappointed  in  the  event, 
it  is  not  a  reason  to  set  aside  the  compro- 
mise. 

This  view  of  the  case  equally  holds, 
whether  the  proceedings  in  the  attachment 
were  regular  and  legal,  or  not.  The  judg- 
ment given  by  the  Hustings  Court  is  in 
force  and  unreversed.  It  is  not  for  us,  (as 
a  Court  of  Equity,)  to  correct,  or  reverse, 
that  judgment ;  but,  if  it  were,  the  bond 
stated  by  the  Clerk  to  have  been  filed  in 
the  attachment,  seems  unobjectionable; 
and  this  outweighs  the  loose  testimony  re- 
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lating  to  an  alleged  defect  originally  exist- 
ing therein. 

443  *There  is  some  ambiguity,  whether 
the  slave  Fanny  was  sold   to  pay  the 

appellee's  debt,  or  the  rent.  That,  how- 
ever, is  immaterial,  as  both  those  claims 
coalesced  in  the  judgment;  and  under  that 
judf>:ment  the  sale  was  made. 

The  judgment,  then,  upon  an  inter- 
pleader between  the  now  parties,  upon  a 
compromise  relating  to  the  disposition  of  the 
attached  effects,  fully  settles  the  question 
relative  to  the  slave  Fanny.  As  to  her  (as 
well  as  the  other  effects)  the  appellee  has 
renounced  the  claim  he  now  sets  up.  The 
question  of  law,  at  present  stirred,  has 
been  settled  by  the  agreement  of  the  par- 
ties; and  the  judgment  of  the  Hustings 
Court  established  upon  the  best  of  all 
foundations.  The  agreement  of  the  parties 
must  not,  as  between  them,  be  disturbed. 
If  that  question  of  the  law  was  now  open, 
however  it  might  be  in  the  extreme  case 
put  by  Mr.  Randolph,  I  should  probably  be 
of  opinion,  that  there  are  no  data  in  this 
case,  in  relation  to  the  place  or  circum- 
stances of  seizure,  to  authorise  us  to  depart 
from  the  imperious   words  of  the  statute. 

I  am  of  opinion,  that  the  decree  ought  tu 
be  reversed,  and  the   injunction   dissolved. 

FLEMING,  Judge.  The  controversy  in 
this  case  has  arisen  from  the  Sergeant's 
having  neglected  to  mention,  in  his  return 
to  the  attachment,  that  the  negro  was  taken 
ofP  the  demised  premises;  for,  if  that  had 
been  stated,  the  law  would  have  considered 
that  the  distress  for  the  rent  could  only 
have  been  made  upon  the  premises,  and 
consequently  that  the  attachment  was  to 
be  preferred.  This,  then,  appearing  in  the 
Court  of  Equity,  the  preference  must  pre- 
vail, unless  the  agreement  with  Marshall 
alters  the  case.  It  does  not,  however;  1. 
Because  there  was  no  consideration :  For 
the  alleged  defect  in  the  attachment  bond 
is  not  proved ;  and,  if  it  was,  still  it  ap- 
pears to  me  that  such  a  bond,  made  payable 
to  the  Magistrate  who  took  it,  might  be 
sustained,  as  the  Magistrate  would  be  a 
trustee    for    the   debtor.    2.  Because 

444  Gal  lego's  *assent   was    as   necessary 
as  that  of  I^eeds;    because   that  also 

must  have  been  considered  as  executed  upon 
property  found  off  of  the  premises;  and, 
therefore,  not  liable  to  be  distrained:  So 
that,  either  way,  Marshall  was  not  entitled ; 
and  of  course,  the  agreement  being  alto- 
gether without  consideration,  is  not  bind- 
ing on  him,  especially  as  it  is  not  entered 
of  record.  If  the  landlord  attempts  to  avail 
himself  of  the  priority  allowed  by  the  stat- 
ute, he  must  bring  himself  strictly  within 
the  terms  of  it:  For,  he  has  no  equity 
over  any  other  creditor,  independent  of  the 
act  of  Assembly.  Upon  the  whole,  I  am 
for  affirming  the  decree. 

CARRINGTON,  Judge.  The  whole  na- 
ture of  the  transactions  being  disclosed  by 
the  proceedings  in  equity,  and  it  clearly 
appearing  that  the  slave  was  taken  oflF  the 
demised  premises,  the  first  question  that 
occurs  is.  Whether  she  could  be  distrained 
for  rent,  unless  actually  found  upon  the 
leased  lands?  And  the  law  is  clear,  that 
she  could  not ;  for,  distress  can  only  be 
made  upon  the  demised   premises,   and  not 


elsewhere.  The  privilege  is  local,  and  does 
not  extend  to  any  other  place ;  whereas,  the 
attachment  may  be  executed  on  the  prop- 
erty, if* found  any  where  within  the  county. 
The  next  question  then  is.  Whether  the 
compromise  between  Leeds  and  Marshall 
affects  the  case?    And  I  think  it  does  not: 

1.  Because  Gallego  was  not  consulted ;  and 
even  he  had  a    better  right  than    Marshall. 

2.  Because  the  alleged  defect  in  the  attach- 
ment bond  is  not  proved.  The  agreement 
was,  therefore,  totally  with  consideration ; 
and,  consequently,  void.  The  objection  to 
the  jurisdiction  of  the  Court  of  Chancery 
cannot  be  supported;  because,  the  truth  of 
the  case  was  not  before  the  Court  of  Law; 
and  the  essential  fact,  that  the  slave  was 
taken  off  the  premises,  never  was  disclosed, 
until  it  appeared  in  the  Chancery  proceed- 
ings. .Of  course,  I  think  the  decree  ought 
to  be  affirmed. 

LVONS,  Judge.  The  slave  was  not  upon 
the  premises,  at  the  time  when  the  attach- 
ment was  served ;  and,  therefore,  was 
445  not  liable  to  be  distrained  for  *the 
rent;  for,  distress  can  only  be  made 
upon  the  land.  This  is  proved  by  the  9th 
section  of  the  act,  [R.  C.  c.  113,  {  17,  ed. 
1819,]  which  gives  the  landlord  power  to 
seize  the  tenant's  property  carried  off  the 
premises,  within  ten  days  after  the  removal : 
A  provision,  which  would  have  been  en- 
tirely useless,  if  he  could  have  distrained. 
It  was  said,  however,  that  it  will  be  hard 
upon  the  landlord,  if  he  is  to  lose  his  rem- 
edy, merely  because  the  property  happens 
to  be  off  the  land  at  the  time  the  distress 
is  to  be  made.  But  the  answer  is,  that  he 
has  the  same  remedies  in  that  case  that 
other  citizens  have;  and,  in  addition 
thereto,  he  has  the  power  of  seizure  within 
the  ten  days;  and  may,  moreover,  distrain 
the  property  of  other  people  found  upon  the 
premises:  advantages,  which  abundantly 
compensate  the  supposed  hardship. 

It  being  clear,  then,  that  the  slave  could 
not  have  been  distrained,  as  she  was  not 
found  upon  the  premises,  the  priority  of 
Leeds,  whose  attachment  had  been  legally 
served,  could  not  have  been  disputed,  (for, 
the  pretence  that  the  bond  was  insufficient, 
has  no  weight,  as  no  defect  is  shewn ;)  and, 
therefore,  he  was,  really,  entitled  to  have 
had  the  property  sold  to  satisfy  his  claim, 
unless  the  agreement  with  Marshall  altered 
the  case. 

But,  I  do  not  think  that  that  circumstance 
affects    him.     1.  Because  the  Sergeant  had 
not  returned  the  nature  of  the  case,  so  that 
Leeds    was  ignorant  of  the    state  of  facts; 
and,    therefore,    contracted   under  a  delu- 
sion.    2.  Because  there  was   no  considera- 
tion for  the  agreement;   for,    as   Marshall 
could  have  taken  no  steps  which  would  have 
disappointed    the    attachment,  he  gave  up 
nothing;  and  Leeds,  on  the  other  hand,  re- 
ceived  no   benefit,    by  the  transaction.    It 
was,  therefore,    a  bargain    without  consid- 
eration, and,  consequently,  not   obligatory 
on    Leeds ;  who,  having  a  complete   right, 
could  not  lose  it,  without  some    considera- 
tion. 
446         *It  was  said,  however,  that  it  was 
a    question    of    law;  and,    therefore, 
that  the  Court  of  Chancery  had  no  jurisdic- 
tion.    But  that  is  not  correct ;  for,   as  air 
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ready  .observed,  the  Sergeant  haying 
neglected  to  return  the  truth  of  the  case, 
the  facts  were  unknown  to  Leeds  at  the 
time  of  the  trial  at  law;  and,  therefore,  he 
could  not  have  availed  himself  of  them 
there:  Which  was  a  sufficient  foundation 
for  his  coming  into  Ekjuitj.  I  concur, 
therefore,  that  the  decree  should  be 
affirmed. 


Young  V.  Gregorie  and  Another. 

[Tuesday,  November  16, 1803.] 
PlMdliw  and  Practice— Msllclous  ProMcation— Want  of 
ProMMe  Cause.*— In  an  action  for  a  malicious 
prosecution,  the  declaration  must  aver  the  want 
of  probable  cause. 
Prooeedlngs  In  Forelim  Country— Proof— DepMltioiu.t 
—[Transactions  respecting  civil  suits  in  foreign 
countries,  may  be  proved  by  depositions,  Ac] 

Young  brought  suit  in  the  Borough  Court 
of  Norfolk,  against  Maitland  and  Gregorie, 
for  levying  an  attachment  on  his   property 
in  France  without  cause,  the  plaintiffs  and 
aefendant  being    all    inhabitants    of    this 
country.     The  declaration  is,  **for  that  the 
said    defendants,    at    Dunkirk,     which    is 
within  the  jurisdiction    of  the  Court  of  the 
Borough    aforesaid,    did,    maliciously,  and 
without  any  legal  or  justifiable   cause,    at- 
tach or    arrest,  or  cause    to  be  attached  or 
arrested,  fifty  hogsheads  of  tobacco,  or  the 
proceeds  thereof,  the  property  of  the  plain- 
tiff, and  the  same  so  attached,  or  arrested, 
did  detain  or  cause  to  be   detained ;  where- 
fore, he  saith  that  he  is  injured,  and    hath 
sustained   damage   to    the    amount  of  two 
thousand  pounds ;  wherefore,  he  brings  suit, 
Ac."     Plea,  not  guilty,  and  issue. 

The  plaintiff  upon  the  trial,  did  not  pro- 
duce any  copy  of  the  attachment  and  pro- 
ceedings under  it,  but  offered  depositions 
and  letters  to  prove  it:  Which  the  Court 
allowing  to  go  in  evidence  to  the  jury,  the 
defendants  filed  a  bill  of  exceptions  to 
their  opinion.  Verdict  and  judgment 
for  the  plaintiff.  The  defendants 
447  ^appealed  to  the  District  Court,  where 
the  judgment  was  reversed,  because 
the  "Borough  Court  gave  it  as  their  opin- 
ion, that  the  evidence,  in  the  bill  of  excep- 
tions mentioned,  was  proper  to  go  to  the 
jury;  whereas,  it  was  improper,  being 
hearsay  evidence,  except  what  was  derived 
from  the  appellant's  own  letter;  and  be- 
cause the  attachment  in  the  proceedings 
mentioned,  or  an  authenticated  copy 
thereof,  was  the  best  evidence,  and  ought 
to  have  been  produced.*'  To  which  judg- 
ment of  reversal,  Young  obtained  a  writ 
of  supersedeas  from  this  Court. 

Wickham,  for  the  appellant. 

The  question  was,  whether  the  evidence 
was  proper  for  the  jury,  or  not?    Two  ob- 

«Pieadinff  and  Practice- Malicious  Prosecution- 
Want  of  Probable  Cause.— The  declaration,  in  an 
action  for  malicious  prosecution,  must  aver  the 
want  of  probable  cause,  and  the  want  of  this 
averment  is  not  cured  by  a  verdict-  In  support  of 
this  proposition,  the  principal  case  is  cited  and 
approved  in  Klrtley  v.  Deck,  2  Munf.  20,  21,  24:  Mar- 
shall V.  Bussard,  Glim.  14:  Spenjrler  v.  Davy.  15 
Gratt.  390:  Burkhart  v.  Jennlnjrs,  2  W.  Va.  25R: 
Holllday  v.  Myers,  11  W.  Va.  289;  Porter  v.  Mack, 
(W.  Va-).  40  S.  E.  Rep.  488. 

See  foot-note  to  Ellis  v.  Thllman,  8  Call  3;  and 
monograpblc  noU  on  "Malicious  Prosecution," 

The  principal  case  is  cited  in  Farmers'  Bank  v. 
Clarke,  4  L«iffh  600. 

tProoeedlngs  In  Porelgn  Country -Proof— Deposi- 
tions.-The  principal  case  is  cited  and  approved  in 
Hadiield  ▼.  Jameson,  2  Munf.  70,  78. 


jections  may,  perhaps,  be  raised :  1.  That 
the  record  spoken  of  was  not  produced. 
2.  That  letters  from  the  plaintiif  and  others 
were  offered  to  the  jury. 

The  copy  of  the  record  was  not  necessary ; 
as  it  was  a  thing  spoken  of,  and  admitted, 
on    both   sides.     Independent   of   that  cir- 
cumstance, however,    it   does   not   appear, 
that  it    was    a  matter  of  record :  f^or,   all 
countries  have  not  Courts    of    record ;  and 
there    was   no   proof  made  of  any  such,  in 
the    present   case.     But,  if  there  was,  yet, 
as    it  happened   in  a    foreign    country,  the 
plaintiff  was  at  liberty  to  prove  it  by  other 
means.     [Walker   et  al.  v.    Witter,]  Dougl^ 
1.    A  judgment  of  a  foreign  Court  has   no 
higher  dignity  than  a  debt  by  simple  con- 
tract.    And  it  would  be  very  inconvenient, 
if   the  plaintiff  must,  in  all  cases,  produce 
the   records    of    a    foreign    country;  as  it^ 
frequently,    might  not  be  possible  for  him 
to  procure  copies,  from  a  variety  of  causes 
over   which  he  could  have  no  control.     For 
instance,  the  garnishee  might  refuse  to  in- 
form him  of  the   Court  in    which   the   pro- 
ceedings were    instituted,    or  the    country 
might  be  in  such  a  situation,  from   revolu- 
tion or  otherwise,  that  it  would  not  be  pos- 
sible to  obtain  them.     The  matter  of  the  suit 
was     certainly    actionable;    for,    although 
done    in   a   foreign   country,    the     slander 
necessarily  spread  itself,  which  is  a  proper 
foundation  of  an  action.     Schwartz  v. 
448      Thomas,   2    Wash.  ♦le?.     The    letters 
were  proper  evidence,    as   leading   to 
the    introduction   of   this    testimony,    and 
tending  to  shew  its  effect  abroad. 
Hay,  contra. 

The  declaration  does  not  state  positively, 
whether  the  defendants  arrested  the  to- 
bacco, or  the  proceeds,  but  merel3'  that  he 
did  one,  or  the  other.  Neither  does  it  state^ 
that  the  defendants  took  the  property  by 
legal  process ;  of  course,  it  was  only  tres- 
pass; and  therefore,  trespass,  and  not  case, 
was  the  proper  action.  The  words  are,  at- 
tached, or  arrested  the  property:  which 
latter  word,  arrest,  when  applied  to  the 
person,  may  be  without  process;  and, 
therefore,  when  applied  to  property,  may 
be  the  same,  although  the  word  attach 
might  mean  more.  The  declaration,  as  be- 
fore observed,  does  not  state  precisely  what 
was  done,  which  is  a  great  defect;  for,  it 
ought  to  have  been  precise,  in  o»"der  that 
the  defendant  might  know  the  exact  charge 
meant  to  be  urged  against  him.  It  was 
important  to  say,  whether  the  attachment 
was  of  the  tobacco,  or  its  proceeds ;  for,  the 
first  might  have  been  more  injurious  than 
the  latter.  However,  let  these  points  be  as 
they  may,  still  no  cause  of  action  is  shewn  ; 
for,  it  is  not  stated  that  the  attachment  was 
kt  an  end.  But,  there  could  be  no  cause  of 
action,  until  the  event  of  that  proceeding 
if^as  known.  [Waterer  v.  Freeman],  Hob. 
267;  [Morgan  v.  Hughes,]  2  T.  R.  231 ;  2 
Esp.  527 ;  [Fisher  v.  Bristow  et  al.  ]  Dougl. 
215;  [Robins  V.  Robins,]  Salk.  15.  Besides, 
the  declaration  does  not  aver  the  want  of 
probable  cause,  without  which  there  could 
be  no  action  for  a  malicious  prosecution. 
Ellis  V.  Thilman,  ante,  3.  Improper  evi- 
dence was  admitted  upon  the  trial  of  the 
cause.  In  the  first  place,  parol  evidence  of 
the    attachment   was   received;   whereas   a 
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copy  of  the  record  ought  to  have  been  pro- 
duced; as  all  civilized  nations  grant  them: 
And,  the  act  of  Assembly  supposes  it.  R. 
C.  160.  But,  there  is  another  objection  to 
the  evidence,  namely,  that  the  plaintiff 
was  allowed  to  read  his  own  letters  to  the 
jury ;  and,  it  is  not  important,  whether  they 
were  pertinent  to  the  matter  in  dispute,  or 
not;  for,  still,  they  ought  not  to  have  been 
read.     [I^e  v.  Tapscott,]  2  Wash.  281. 

449  But,  this    is   not   ♦all;    for,    a   letter 
from  Gregorie  and   son    was  allowed 

to  go  in  evidence  to  the  jury,  although  it 
does  not  appear,  by  the  record,  that  there 
was  any  connexion  or  agency  to  justify  it. 

Wickham,  in  reply. 

Case,  was  the  proper  action ;  for,  it  ap- 
pears that  the  seizure  of  the  goods  was  by 
legal  process.  The  word  attachment  nec- 
essarily implies  it ;  and  arrest  may  signify 
the  same  thing:  It  is  like  the  ordinary 
phrase  of  the  arrest  of  a  ship;  which  is  in- 
troduced into  all  policies  of  insurance. 
Besides,  it  is  a  legal  word,  appropriated  to 
legal  proceedings;  and  is  not  used  in  any 
othe»"  way,  unless  it  be  figuratively :  The 
distinction,  contended  for,  is  not  sustain- 
able; for,  prima  facie,  the  common  mean- 
ing will  prevail;  that  is  to  say,  the  word 
will  be  taken  to  mean,  that  it  was  done  by 
legal  process.  It  is  immaterial,  however, 
whether  it  be  so  or  not ;  for,  the  charge  in 
the  declaration  will  suit  either  action,  and, 
therefore,  the  want  of  form  will  be  cured 
by  the  act  of  Jeofails. 

The  declaration  is  certain  enough ;  for, 
it  comprehends  an  actual  seizure  of  our 
property,  whether  that  property,  at  the  time, 
consisted  in  the  tobacco  or  its  proceeds. 
The  Court  will  presume,  after  a  verdict, 
that  evidence  was  given  to  the  jury,  that 
the  suit  was  ended;  and  then  the  act  of 
Jeofails  will  cure  the  supposed  want  of  the 
allegation.  There  is  no  proof  of  the  exist- 
ence of  a  record  of  the  attachment ;  and, 
therefore,  it  was  not  incumbent  on  the 
plaintiff  to  produce  a  copy  of  it.  The  in- 
troduction of  the  plaintiff's  letters  was  not 
improper.  It  is  frequently  done  in  mercan- 
tile causes;  and  it  was  necessary  in  onder 
to  shew,  that  the  plaintiff  had  drawn  on 
Dunkirk  for  the  money,  and  was  disap- 
pointed: Which  proves,  that  the  letter  from 
Gregorie  and  his  son  was  also  necessary,  in 
order  to  shew  that  they  refused  to  pay, 
when  called  upon  to  do  so.  As  to  the  case 
of  Ellis   V.  Thilman,  it  was  not  like 

450  this:  For,  the  words  used  there,  *were 
just  cause ;  which  might  be  true,  and 

the  party  not  to  blame  either,  as  he  might 
have  had  a  probable  cause.  But,  the  words 
here  are  justifiable  cause:  Which  are  suffi- 
cient; for,  it  implies  probable  cause ;  since 
there  could  be  no  justifiable  cause,  without 
a  probable  cause.  The  one  necessarily  in- 
volves the  other. 

Hay.  The  action  should  have  been  tres- 
pass; and,  if  so,  there  is  nothing  in  the 
declaration  which  will  make  it  trespass  in- 
stead of  case.  Contra  pacem  et  vi  et  armis 
may  be  omitted;  but,  in  other  respects, 
it  must  have  the  character  of  trespass.  If 
it  be  doubtful  whether  it  be  case  or  trespass, 
that  alone  is  fatal.  [Tarlton  v.  Fisher;] 
Dougl.  674.  The  want  of  probable  cause, 
should  have  been  stated  in  the  declaration ; 


and  it  is  not  supplied  by  the  words  justifi- 
able cause.  For,  justifiable  means  the  same 
thing  with  legal,  and  amounts  to  a  plea  in 
bar.  3  Black.  Com.  306;  4  Black.  Com. 
178;  Iwaw  Grammar,  356.  But,  it  is  ad- 
mitted that  the  want  of  legal  cause  is  not 
sufficient;  therefore,  neither  will  justifiable 
cause.  Probable  cause  is  ground  for  a  suit 
of  malicious  prosecution.  [Morgan  v. 
Hughes,]  2  T.  R.  231;  [Reynolds  v.  Ken- 
nedy,] 1  Wils.  233;  [Goslin  v.  Wilcock,]  2 
Wils.  307;  [Farmer  v.  Darling,]  4  Burr. 
1974.  Of  course,  those  words  must  be  in- 
serted in  the  declaration,  or  else  there  is 
no  cause  of  action.  And  the  verdict  will 
not  cure  the  want  of  them.  [Tarlton  v. 
Fisher,]  Dougl.  683;  [Winston's  ez'r  v. 
Francisco,]  2  Wash.  187. 

Wickham.  If  the  declaration  alleges  a 
direct  injury,  it  is  trespass;  if  consequen- 
tial, it  is  case.  The  present  is  of  the  latter 
kind :  For,  it  is  plainly  inferrible  that  the 
injury  was  done  through  the  intervention 
of  the  officers  of  justice.  The  attachment 
operated  either  on  the  effects,  or  on  their 
proceeds;  with  this  distinction  only,  that 
it  does  not  hinder  the  sale,  but  merely  pre- 
vents the  paying  over  the  proceeds.  It  is 
not  like  the  case  of  BUis  v.  Thilman,  which 
only  had  the  words  just  cause.  But,  here, 
the  words  are  justifiable  cause;  which  are 
equal  to  probable  cause :  And,  it  is  not 
necessary   to   insert    the    very  words 

451  probable  cause;  for,  *any  which   are 
tantamount  will   do  as   well:  It  was 

impossible  to  have  sustained  the  suit, 
without  shewing,  on  the  trial,  that  the  at- 
tachment was  at  an  end;  and,  therefore, 
the  omission  to  insert  that  fact  in  the  dec- 
laration, is  cured  by  the  verdict.  The  cases 
cited  on  the  other  side,  are  not  important. 
That  from  Hob.  was  decided  before  the 
statute  of  Jeofails  was  made.  That  from 
Salk.  is  a  loose  note  of  a  dictum  of  Lord 
Holt,  not  entitled  to  much  respect.  And 
those  from  Dougl.  and  2  T.  R.  were  upon 
demurrers.  But,  independent  of  this,  there 
are  express  authorities  to  shew,  that  it  is 
cured  by  the  verdict.  2  Vin.  Abr.  30,  35; 
10  Mod.  145,  210 ;  Ksp.  N.  P.  279,  280. 

Cur.  adv.  vult. 

ROANE,  Judge.  In  this  case  I  am  com- 
pelled to  yield  my  impressions,  relative  to 
the  real  justice  of  the  appellant's  cause,  to 
the  established  principles  of  the  law,  as 
settled  by  successive  and  long  existing  de- 
cisions. 

It  is  an  action  on  the  case  for  maliciously 
and  without  a  justifiable  cause,  arresting 
or  attaching  the  plaintiff's  goods  at  Dun- 
kirk in  France. 

Tribunals  of  justice  being  instituted  for 
the  convenience  and  benefit  of  the  people, 
it  is  a  claim  of  right  to  prosecute  a  civil 
action,  or  proceeding ;  whatsoever  the  ulti- 
mate decision  on  it  may  be.  It  then  only 
becomes  culpable  and  actionable,  when  the 
party  has  instituted  such  proceedings  from 
a  corrupt  motive,  and  without  any  ground 
or  cause  therefor. 

Such  is  the  general  principle. 

The  decisions  upon   this   principle  have 

settled  the  law  to  be,  that  there  must  be  an 

averment  in  the  declaration  of  both  malice, 

and    the    want   of    probable     cause. 

452  Without  the   first,  the  motive  is  *not 
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corrupt,  however  mistaken  the  party 
suing,  may  be :  And  where  there  is  a  prob- 
able cause  for  suin^,  the  ingredient  of 
malice  cannot  convert  the  act  of  suing  into 
a  culpable  offence. 

There  is  no  position  of  the  law  more  set- 
tled than  this;  and  the  existence  of  the  one, 
and  the  want  of  the  other,  must  be  expressly 
averred,  or  supplied  by  equipollent  expres- 
sions. The  word  justifiable,  is  not  synony- 
mous with  probable.  The  latter  refers  to  a 
standard  within  the  reach  of  the  person  at 
the  time,  and  determining  the  purity  of  his 
motives.  The  former  refers  to  another 
criterion  within  his  reach,  and  carrying 
with  it  no  certain  datum,  from  which  we 
can  decide  upon  the  corruptness  or  purity  of 
the  motive. 

I  quote  no  particular  cases  justifying  this 
result;  but  it  has  not  been  delivered  with- 
out an  attention  to  them. 

The  want  of  a  statement,  in  the  declara- 
tion, that  the  civil  proceeding  was  ter- 
minated, is  cured  by  the  verdict:  but  the 
averment  of  the  want  of  probable  cause  is 
of  the  very  gist  of  the  action,  and  the 
omission  of  it  must  overthrow  the  plain- 
tiff's declaration. 

I  therefore  concur  in  opinion  with  the 
District  Court,  but  upon  a  different  ground. 
The  evidence  by  them  supposed  to  be  hear- 
say, is  clearly  admissible  and  relevant. 
But,  I  give  no  opinion,  whether  we  should 
presume  the  attachment  to  have  been  in  a 
Court  of  record?  Or,  upon  the  necessity  of 
producing  a  record,  shewing  its  termina- 
tion. 

I  think  the  judgment  ought  to  be  af- 
firmed. 

FLEMING,  Judge.  The  judgment  of 
the  Borough  Court  is  certainly  erroneous, 
but,  for  a  reason  different  from  that  as- 
signed by  the  District  Court;  because,  I 
think  the  evidence  was  admissible, 
453  *as  it  related  to  proceedings  in  a  for- 
eign country ;  which,  often  times,  can 
be  proved  in  no  other  way,  than  by  deposi- 
tions and  testimony  de  hors  the  proceed- 
ings ;  of  which  it  is  not  always  in  the  power 
of  the  party  to  procure  copies.  The  real 
ground  of  error  is,  the  want  of  an  averment 
in  the  declaration,  that  there  was  no  prob- 
able cause  for  the  attachment;  without 
which  the  plaintiff  could  have  no  cause  of 
action;  [Johnstone  v.  Sutton,  in  error,] 
1  T.  R.  544;  because,  a  man  is  not  liable 
to  be  sued  for  a  malicious  prosecution,  un- 
less the  plaintiff  shews  that  there  was  no 
probable  ground  for  instituting  the  process. 
Probable  cause,  therefore,  is  the  very  gist 
of  the  action ;  and,  being  absolutely  nec- 
essary to  sustain  the  suit,  it  must  be 
averred.  The  words,  justifiable  cause,  do 
not  supply  the  omission ;  because,  there 
may  not  be  a  justifiable  cause,  and  yet 
there  may  be  a  probable  one;  which  must 
depend  upon  the  complexion  of  things  at 
the  time  the  prosecution  was  commenced. 
Consequently,  I  am  of  opinion,  that  the 
District  Court  did  right  in  reversing  the 
judgment,  but,  the  plaintiff  should  be  al- 
lowed to  amend  his  declaration. 

CARRINGTON,  Judge.  I  think  the  evi- 
dence was  admissible,  to  shew  the  injury 
which  the  plaintiff  had  sustained,  and  that 
the  attachment   was    commenced   without 


cause:  For,  as  the  proceedings  took  place 
in  a  foreign  country,  it  would  be  too  rigid 
to  insist  upon  copies,  which  perhaps  could 
not  have  been  procured.  Therefore,  the 
judgment  of  the  District  Court  is  not  sus- 
tainable, upon  the  reasons  assigned  by 
them.  But,  for  another  reason,  I  think  it 
ought  to  be  afiSrmed.  The  judgment  of  the 
Borough  Court  was  certainly  erroneous,  on 
account  of  the  insufficiency  of  the  declara- 
tion. It  is  completely  settled,  that,  in  a 
suit  for  a  malicious  prosecution,  it  must 
appear  that  there  was  no  probable  ground 
for  the  prosecution ;  since  the  want  of  prob- 
able cause  is  the  very  gist  of  the  action ; 
and,  therefore,  it  must  be  averred.  This 
averment  is  not  supplied,  in  the  pres- 
ent case,    by    the    words    justifiable 

454  *cause;  for,  the  latter   mean  no  more 
than  legal  cause.     And   there    might 

have  been  a  probable,  though  not  a  legal 
cause.  The  first  might  depend  upon  ap- 
pearances at  the  time ;  the  last,  upon  the 
real  state  of  the  cause.  The  essential 
ground  of  the  action,  then,  being  omitted, 
the  plaintiff  cannot  recover  upon  this  dec- 
laration; for,  it  has  been  often  decided, 
that  if  the  gist  of  the  action  be  not  laid,  a 
verdict  will  not  cure  the  defect.  [Rushton 
V.  Aspinall,]  Doug.  679;  [Winston's  ex'r 
V.  Francisco,]  2  Wash.  187;  [Chichester  v. 
Vass,]  1  Call,  83.  The  declaration  would 
have  been  bad,  upon  demurrer,  for  another 
reason ;  namely,  the  omission  to  charge 
that  the  attachment  was  ended.  [Fisher  v. 
Bristow  et  al.,]  Dougl.  215.  But,  that  per- 
haps is  aided  by  the  verdict.  However, 
the  failure  to  lay  the  want  of  probable 
cause  is  decisive;  and,  therefore,  I  am  of 
opinion,  that  the  judgment  of  both  Courts 
ought  to  be  reversed,  and  judgment  entered 
for  the  defendants. 

LrYONS,  Judge.  Although  there  must, 
in  order  to  ground  this  action,  be  a  want 
of  probable  cause  for  the  prosecution ;  and, 
although  it  is  usual  to  say  in  the  declara- 
tion, that  there  was  no  probable  cause,  yet 
I  do  not  think  it  indispensably  necessary, 
that  those  very  words,  and  none  other, 
should  be  used ;  for,  any  which  are  tan- 
tamount, and  calculated  to  bring  the  prob- 
able cause  fairly  into  issue,  would  be 
sufficient.  And  I  rather  incline  to  think 
the  words  justifiable  cause,  are  of  that 
kind ;  as  they  clearly  admit  of  the  evidence 
as  to  the  want  of  probable  cause.  How- 
ever, it  is  unnecessary  to  decide  that  poin  t 
now;  because,  I  am  of  opinion,  that  the 
declaration  is  defective  for  another  reason ; 
namely,  that  it  does  not  shew,  whether  the 
attachment  has  been  determined,  or  not ; 
without  which,  it  does  not  appear,  whether 
the  process  issued  without  probable  cause, 
or  not;  for,  if  the  attachment  should  be 
finally  supported  by  the  Court  in  France, 
it  would  negative  the  idea,  that  it  issued 
without  a  cause.  It  is,  therefore,  one  of 
the  main  ingredients   in    the   action. 

455  Of  course,  *it  ought  to  be  shewn  ;  and 
until  that  is  done,  the  injury   cannot 

be  established.  Bull.  N.  P.  12,  13 ;  Dougl. 
215.  For  these  reasons,  I  am  of  opinion, 
that  the  Judgment  of  the  Borough  Court 
was  erroneous;  and  not  for  those  stated 
by  the  District  Court ;  with  whom  I  differ, 
as    to    the   admissibility   of  the  evidence. 
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For,  I  think  the  evidence  was  proper,  as 
it  related  to  transactions,  with  respect  to  a 
civil  suit  in  a  foreign  country;  where  the 
party  might  not  have  had  it  in  his  power 
to  obtain  copies,  and  the  defendant's  let- 
ters had  acknowledged  the  attachment. 
However,  on  account  of  the  defect  in  the 
declaration,  I  concur  that  judgment  should 
be  entered    for  the  defendants. 


Qeorge  v.  Blue. 

[Saturday,  Octol>er  2S,  1808.] 
Abscoodiiiflr  Debtor— Attachment— Jiidffneot.*— In  an 

attachment  against  an  absconding  debtor,  judg- 
ment  should  be  first  entered  against  the  debtor, 
and  then  the  garnisbee  should  be  ordered  to  pay 
It 
5«aM— Same— 5«me— Interest— If  the  attachment  de- 
mands only  481. 156.  5d.  and  costs,  tbe  court  cannot 
give  judgment  for  Interest 

The  Georges  obtained  an  attachment  from 
a  Magistrate  against  Sidwell,  as  an  ab- 
sconding debtor,  for  481.  15s.  5d.  Blue  was 
summoned  as  a  garnishee,  and  confessed 
he  owed  Sidwell  enough  to  pay  the  plain- 
tifiPs'  demand:  Whereupon,  Sidwell  being 
called,  and  failing  to  appear,  the  County 
Court  gave  judgment  **that  the  plaintiffs 
recover  against  the  defendant  the  sum  of 
481.  15s.  Sa,  with  interest  thereon,  to  be 
computed  after  the  rate  of  five  per  centum 
per  annum  from  the  14th  day  of  December, 
1797,  until  paid,  four  dollars  and  twenty- 
eight  cents,  and  their  costs  about  their 
suit  in  this  behalf  expended :  And  it  is  or- 
dered that  the  said  garnishee  do  pay  unto 
the  plaintiffs  the  money  condemned  in  his 
hands  as  aforesaid,  towards  satisfying  this 
judgment."  An  attachment  against  the 
body  of  the  garnishee  for  not  paying  the 
money,  was  awarded,  but  afterwards 
quashed;  and  then  a  writ  of  fieri 
456  *facias  was  issued  against  his  prop- 
erty. He  gave  a  forthcoming  bond ; 
and  judgment  was  afterwards  rendered  upon 
that,  in  favor  of  the  plaintiff.  Whereupon, 
the  garnishee  obtained  a  writ  of  superse- 
deas, from  the  District  Court,  to  the  first 
judgment :  Which  was  reversed  by  the  Dis- 
trict Court :  ^  *  Because  the  said  Coun  ty  Court 
entered  up  a  judgment  against  the  abscond- 
ing debtor,  and  an  order  against  the  gar- 
nishee to  pay  the  money,  when  they  ought 
to  have  rendered  judgment  against  the 
garnishee  only."  From  which  judgment 
of  reversal,  the  Georges  appealed  to  this 
Court. 

The  Clerk  certifies,  that  there  was  filed 
in  the  attachment  cause  a  copy  of  a  judg- 
ment in  favor  of  Derrell  against  the 
Georges,  for  451.  7s.  7d.,  with  five  per  cent, 
interest  from  the  13th  of  January,  1797, 
until  paid,  and  $4  28  cts.  the  costs  of  the 
motion  on  a  forthcoming  bond,  Sidwell,  the 
principal,  not  having  received  notice  of 
the  motion.  Also,  a  copy  of  the  Sheriff's 
receipt  for  481.  15s.  5d.  the  amount  of  the 
last  mentioned  judgment,  and  21.  8s.  lOd. 
for  his  own  commissions. 

*Qarnl5hnient -Judgment    against     Defendant.— In 

Coda  V.  Tbompson,  39  W.  Va.  71,  19  S.  E.  Rep.  549,  it 
is  said:  "There  can  be  no  final  judgment  subject- 
ing tbe  money  or  effects  in  tbe  bands  of  tbe 
garnishee,  in  advance  of  judgment  for  tbe  plain- 
tiff against  tbe  defendant.  George  v.  Bins.  3  Call 
894:  Gibson  v.  Wbite.  8  Munf.  94:  Withers  v.  Ful- 
ler, 800  rat  t.  &47:  Drake,  Attach m.  $460."  See  also, 
citing  the  principal  case,  Joseph  v.  Pyle,  2  W.  Va. 
456. 


ROANK,  Judge.  The  judgment  of  the 
District  Court,  in  this  case,  is  erroneous* 
in  supposing  that  a  judgment  in  an  attach- 
ment should  not  be  rendered  against  an 
absconding  debtor,  but  against  the  gar- 
nishee only. 

By  the  law,  in  all  cases  where  an  attach- 
ment is  returned  executed,  judgment  is  to 
be  rendered  against  the  principal.  Where 
the  attachment  is  returned  executed  on  his 
efiPects,  no  farther  judgment  is  necessary* 
but  an  execution  issues  to  sell  those  effects : 
But,  when  it  is  returned  executed  on  his 
monies  in  the  hands  of  the  garnishee,  an 
additional  judgment  is  necessary  to  con- 
demn such  monies  in  his  hands;  and  as  a 
justification,  and  voucher,  for  him,  in 
future,  against  the  demand  of  the  abscond- 
ing debtor. 

457  *Both  these   judgments   have    been 
rendered    in   the   present  case.     The 

criticism  of  the  appellee's  counsel,  that  an 
order  only,  and  not  a  judgment,  is  rendered 
against  the  garnishee,  is  almost  unworthy 
of  an  answer  from  the  Court :  The  effect 
and  substance  thereof  is  precisely  the  same. 
It  may  be  objected,  that  the  judgment 
against  the  absconding  debtor  is  too  gren- 
eral,  in  not  stating  the  nature  of  the  debt* 
so  as  to  be  a  bar  in  future.  The  answer  is, 
that  the  statement  in  the  record,  that  the 
judgment  of  Hampshire  Court,  and  the  re- 
ceipt in  consequence  thereof,  were  filed  in 
this  attachment  (both  of  which  are  set  oat 
in  haec  verba,  and  the  latter  of  which  en- 
tirely corresponds  with  the  judgment  in 
question  in  relation  to  the  sum,  and  the 
time  from  whence  it  bears  interest)  fully 
ascertains  the  ground  of  the  judgment,  and 
will  serve  as  a  perpetual  bar.  There  is  an 
entire  analogy  in  this  respect  between  the 
judgment,  and  the  general  judgment  on 
forthcoming  bonds.  In  them  the  judgment 
is  general,  but  it  is  headed  by  the  Clerk, 
with  a  description  of  the  bond  moved 
upon :  and  an  annexation  of  such  bond  fol- 
lows the  judgment. 

There  is  only  one  error,  therefore,  in  this 
case.  The  attachment  states,  that  Sidwell 
is  indebted  in  481.  15s.  5d.  without  de- 
manding interest:  The  Sheriff  is  required 
to  attach  so  much  of  his  estate  as  is  suffi- 
cient to  satisfy  the  said  debt  and  costs ; 
and  the  garnishee  admitted  himself  in- 
debted to  the  defendant  a  aura  sufficient  to 
satisfy  the  plaintiff's  demand;  He  did 
not  admit  himself  to  be  indebted  ultra.  The 
demand  of  the  plaintiff,  therefore,  as  stated 
and  admitted  by  the  garnishee,  including 
costs,  and  excluding  interest,  is  that  for 
which  the  judgment  should  have  been  ren- 
dered against  the  garnishee :  Costs  may 
be  included,  not  only  because  necessarily 
incidental  to  all  judgments,  but  because 
the  warrant  to  the  Sheriff  to  levy  expressly 
extends  to  them. 

458  '^Nor  should  interest  be  included  in 
the  judgment  against  the  absconding 

debtor:  not  only  because  not  demanded; 
not  only  because  it  is  beyond  the  warrant 
of  the  Sheriff  in  relation  to  the  amount  to 
be  by  him  attached;  but,  also,  by  analogy 
to  the  proceeding  by  a  surety  against  his 
principal  by  motion  under  our  law,  which 
seems  to  exclude  interest ;  and  this  mode  of 
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pro  ceding  being  a  substitution    for    that, 
and  equally  summary. 

The  judgment  of  the  District  Court, 
therefore,  is  to  be  corrected  in  this;  and  in 
this  only. 

FLEMING,  Judge.  It  was  necessary  for 
the  County  Court  to  decide,  in  the  first 
place,  whether  a  debt  was  due  from  Sid  well 
to  the  plaintiff:  But,  that  done,  the  judg- 
ment against  the  garnishee  followed  of 
course,  upon  his  confession,  that  he  had 
effects  enough  to  satisfy  the  demand. 
Consequently,  the  regular  mode  was  that 
pursued,  of  first  giving  judgment  against 
Sidwell;  and  then  ordering  Blue  to  pay 
the  money,  as  he  acknowledged  he  was 
Sidwell's  debtor,  to  that  amount.  It  was 
objected,  that  it  did  not  appear,  on  the 
face  of  the  judgment,  upon  what  it  was 
founded:  But,  the  papers  filed  in  the 
cause,  afford  abundant  proof  of  the  debt; 
and,  therefore,  that  objection  fails.  I 
think,  however,  that  the  Court  erred  in 
giving  judgment  for  interest ;  for,  being  a 
simple  contract  debt,  I  do  not  see  how  a 
Court  of  Law  could,  in  a  summary  proceed- 
ing like  this,  award  it.  But,  this  is  not 
all;  the  attachment  was  for  481.  15s.  5d. 
and  the  costs;  which  was  all  that  the  gar- 
nishee can  be  fairly  interpreted  to  have 
confessed  he  owed;  and,  therefore,  he  was 
chargeable  with  no  more:  Instead  of 
which*  he  is  ordered  to  pay  481.  15s.  5d. 
with  interest  and  the  costs :  So,  that  under 
every  point  of  view  the  judgment  against 
the  garnishee  is  erroneous.  Consequently, 
I  am  of  opinion,  that  both  judgments  should 
be  reversed,  and  judgment  entered  for  481. 
15s.  5d.  only,  without  interest;  and,  that 
the   execution  and   subsequent  proceedings 

should  all  be  set  aside. 
459  ♦CARRINGTON,  Judge.  It  was 
certainly  right  to  enter  judgment 
against  the  defendant  first,  and  then  to 
onler  the  garnishee  to  pay  the  amount. 
This  is  the  usual  course,  and  is  most  con- 
sistent with  reason  and  the  order  of  things ; 
for,  it  ought  to  be  ascertained  that  the 
defendant  owes  a  debt,  before  his  property 
is  condemned  to  satisfy  it.  The  County 
Court  committed  an  error,  however,  in 
awarding  more  against  the  garnishee, 
than  he  can  be  fairly  understood  to  have 
confessed  was  in  his  hands :  For,  the  at- 
tachment was^  for  481.  I5s.  5d.  only,  and 
coats;  and  his  confession  ought  not  to  be 
extended  further.  But,  the  County  Court 
have  ordered  him  not  only  to  pay  that  sum, 
but  interest  also:  Which  exceeds  the  sum 
confessed ;  and,  therefore,  the  Court  erred 
in  this  respect.  If,  however,  interest  had 
been  demanded  in  the  attachment,  I  do  not 
see  why  Sidwell  should  not  have  been  con- 
demned to  pay  it.  But,  as  the  debt  is  not 
sufficiently  proved  upon  the  record,  although 
it  might  have  been  upon  the  trial,  as  the  ex- 
hibits there  might  have  been  properly  veri- 
fied, I  think  the  judgments  should  be 
reversed,  and  the  cause  sent  back  to  the 
County  Court  to  be  further  proceeded  in, 
with  an  instruction  not  to  enter  judgment 
for  more  than  481.  15s.  5d.  and  costs  with- 
out interest. 

LYONS,  Judge.  I  am  of  opinion  that 
the  judgments  are  both  erroneous.  That 
of  the  County  Court  is  so ;  because,  it  does 


not  appear  by  the  record  that  the  plaintiff 
proved  his  demand  against  Sidwell,  with- 
out which  no  judgment  should  have  been 
rendered  against  him;  for,  although  the 
papers  filed,  if  properly  verified,  and  ex- 
plained by  evidence,  would  serve  as  a 
foundation  for  the  demand,  yet  they  cer- 
tainly do  not  establish  it  as  the  record  at 
present  stands :  For,  although  the  debtor 
made  default,  that  would  not  authorise  the 
judgment,  without  legal  proof  of  the  claim ; 
especially,  as  no  presumption  is  to  be  al- 
lowed in  cases  of  summary  proceeding. 
[Waring  v.  Dewberry,]  1  Stra.  97;  [Rex  v. 
Croke,]  Cowp.  29;  [Crepps  v.  Durden 

460  et  al.J  lb.  642;  1  *T.  R.  153.  Be- 
sides, the  observation  that  the  judg- 
ment against  the  garnishee  is  for  more  than 
he  confessed  he  had,  is  strictly  correct.  I 
think,  therefore,  that  both  judgments  should 
be  reversed,  and  the  cause  sent  back  to  the 
County  Court,  to  be  further  proceeded  in, 
with  an  instruction  not  to  enter  judgment 
for  more  than  the  481.  15s.  5d.  and  costs, 
without  interest. 

The  judgment  entered  by  this  Court  was 
as  follows : 

The  Court  being  of  opinion  that  the  judg- 
ment of  the  District  Court  is  erroneous, 
reverses  it;  and  proceeding  to  give  such 
judgment  as  the  District  Court  ought  to 
have  given,  is  of  opinion,  that  the  judg- 
ment of  the  County  Court  is  also  erroneous; 
therefore,  that  judgment  also,  together  with 
all  the  proceedings,  subsequent  thereto,  in 
that  Court  are  likewise  reversed:  ''And 
it  is  further  considered,  that  the  appellants 
recover  against  the  said  James  Sidwell  481. 
15s.  5d.  the  sum  stated  in  the  said  attach- 
ment to  be  due  to  them,  and  their  costs  by 
them  expended  in  the  said  County  Court 
in  the  prosecution  of  the  said  attachment ; 
and,  further,  that  the  appellee,  who  ac- 
knowledged himself  to  be  indebted  to  the 
said  James  Sidwell,  in  a  sum  sufficient  to 
satisfy  the  appellant's  demand-  against 
him,  do  pay  to  them  the  aforesaid  sum  of 
481.  15s.  5d.  and  the  costs  in  the  said 
County  Court." 

461  *Beding;er  v.  Commonwealth. 

[Saturday,  November  20.  1808.] 

Coart  off  Appeals— Crtminsl  Jurisdiction.*— The  Court 
has  no  criminal  jurisdiction:  and,  therefore,  no 
appeal  lies  to  it,  from  a  judfirment  of  a  District 
Court,  for<a  misdemeanor. 

The  Attorney  for  the  State,  filed  an  in- 
formation against  Bedinger,  stating,  1.  A 
promise  to  give  one  of  the  Magistrates,  if 
he  would  vote  for  him  as  Clerk  of  the 
County  Court,  one  18th  of  the  profits  of 
the  office.  2.  A  certain  sum  of  money,  for 
the  same  vote. — Plea,  not  guilty,  and  issue. 
Upon  the  trial  of  the  cause,  the  jury  found 
the  following  verdict:  *'We,  the  jury,  find 
the  defendant  guilty,  if  in  the  opinion 
of  the  Court  an  offer  and  declaration  made 
by  the  defendant   to  Daniel  Collett,  in  the 

*Court  off  Appeab— Jurisdiction.— On  this  question, 
the  principal  case  is  cited  in  Cooper  v.  Saunders.  1 
Hen.  &M.  421.  422:  Mackey  v.  Bell.  3  Hen.  &  M  212; 
Clarke  v.  Conn,  1  Munf.  161 :  Dilliard  v.  Tomlinson, 
Munf.  199:  Hutchinson  v.  Kellam,  3  Munf.  210;  At- 
torney General  v.  Broaddus.  6  Munf.  117:  Com.  y, 
Scott,  4  Rand.  147:  White  v.  Klnur,  5  Leigh  736:  Hilb 
V.  Peyton.  22  Gratt.  iS60:  Railway  Co.  v.  Bd.  Pub. 
Works,  28  W.  Va.  272.  See  mouo«rraphlc  note  ou 
"Appeals." 
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information  mentioned,  a  Justice  of  the 
Peace  of  the  county  of  Berkley,  authorised 
to  vote  for  the  appointment  of  Clerk  of  the 
Court  of  said  county,  being  a  Court  of 
Record,  and  the  said  office  of  Clerk  being 
vacant,  that  the  defendant  would  give  to 
him,  the  said  Daniel  Collett,  one  18th  part 
of  the  profits  of  the  said  Clerkship  of  said 
Court,  and  that  he,  the  said  defendant, 
would  insure  him,  the  said  Daniel  Collett, 
that  he,  the  said  Daniel  Collett,  should  re- 
ceive one  hundred  dollars  the  first  year, 
something  more  the  second  year,  and  after- 
wards, from  one  hundred  and  twenty  to  one 
hundred  and  fifty  pounds  a  year,  if  he,  the 
said  Daniel  Collett,  would  vote  for  him, 
the  defendant,  to  be  Clerk  of  said  Court  at 
an  election  of  Clerk  of  said  Court  thereafter 
to  be  duly  holden,  which  offer  and  declara- 
tion was  not  accepted  by  the  said  Daniel 
Collett,  who,  at  an  election  duly  held  for 
Clerk  of  said  county,  voted  against  the  said 
defendant,  be  a  making  a  promise  to  pay 
money  for  the  vote  of  the  said  Daniel  Col- 
lett, for  him,  the  said  defendant,  to  be 
Clerk  of  said  Court,  within  the  operation 
of  the  act  of  Assembly  entitled,  'An  act 
against  buying  and  selling  of  offices:' 
Otherwise,  we  find  him  not  guilty 
462  under  the  said  *act  of  Assembly,  but 
guilty  at  common  law,  and  in  the 
latter  case  amerce  the  defendant  in  the  sum 
of  one  hundred  dollars." 

The  District  Court  was  of  opinion,  that 
the  offer  and  declaration,  as  set  forth  in 
the  verdict,  was  a  promise  made  by  the  de- 
fendant, contrary  to  the  act  of  Assembly ; 
and,  therefore,  gave  judgment  that  the  de- 
fendant was  utterly  incapable  of  serving  in 
the  office  of  Clerk  of  the  Court  of  the  county 
of  Berkley,  and  that  he  should  pay  the  costs 
of  the  prosecution.  From  which  judgment, 
Bedinger  appealed  to  this  Court. 

Wirt  and  Wickham,  for  the  appellant. 

The  question  is,  whether  the  verdict  finds 
a  promise,  within  the  meaning  of  the  act 
of  Assembly?  A  mere  oflFer  by  one,  not  ac- 
cepted by  the  other,  is  not  a  promise ;  for, 
it  creates  no  obligation.  The  act  of  As- 
sembly is  copied  &om  the  stat.  Bwd.  [6, 
c.  16,  J  and  there  is  no  instance  of  a  prose- 
cution under  that  statute,  merely  for  an 
attempt  to  bribe.  The  King  v.  Vaughn,  4 
Burr.  2494;  and,  The  King  v.  Plympton,  2 
Ld.  Raym.  [1377,]  were  both  at  common 
law,  and  not  upon  the  statute.  The  stat.  2 
Geo.  2,  c.  24,  against  bribery  at  elections 
for  members  of  Parliament,  is  a  statute  of 
the  same  kind ;  but,  no  public  prosecutions, 
for  an  attempt  to  bribe,  founded  on  that 
statute,  appear  in  the  English  reports: 
For,  Sulton  v.  Norton,  1  Wm.  Black.  Rep. 
[317,]  and  Bush  v.  Rawlins,  referred  to  in 
it,  were  both  actions  of  debt :  Which  looks 
as  if  it  had  always  been  considered,  there, 
that  an  attempt,  or  offer,  was  not  within 
the  meaning  of  such  statutes.  This  is  a 
penal  law;  and,  therefore,  to  be  construed 
strictly.  Of  course,  as  neither  offer  or  at- 
tempt, is  to  be  found  in  it,  the  Court  will  not 
include  them  by  an  equitable  construction. 
The  word  promise,  used  in  the  act,  is 
tautolagous ;  and  means  the  same  with  the 
next  word,  agreement,  which  certainly  re- 
quires acceptance  of  the  offer,  in  order  to 
bring    it    within    the     act.      Promise    al- 


463  ways  implies  acceptance;  *all  writers 
define    it   so.     Paley's    Philos.    99;  3 

Black.  Com.  157.  An  attempt  to  commit 
an  offence  is,  in  no  instance,  considered 
the  same  as  the  offence  itself.  Thus,  an 
attempt  to  suborn  one  .to  commit  perjury, 
is  not  a  subornation  of  perjury,  unless 
the  witness  agrees  and  commits  the 
perjury.  [Regina  v.  Rhodes  et  al.]  Ld. 
Raym.  889.  So,  an  attempt  to  commit 
murder,  is  not  murder.  Bedinger  might 
only  be  sounding  to  see  what  lengths  the 
other  would  go ;  and  might  not  really  have 
intended  to  bribe.  There  is  no  necessity 
for  extending  the  construction  of  the  law; 
because,  an  attempt  is  an  offence  at  com- 
mon law,  and  is  punishable  as  other  mis- 
demeanors are.  The  jury  have  not  found 
the  offence  with  sufficient  certainty:  for, 
the  verdict  does  not  state  what  he  is  guilty 
of;  nor  the  time  when  the  act  was  com- 
mitted ;  and,  perhaps  it  was  before  the  act 
of  Ass<^mbly ;  or,  if  since,  it  might  have 
been  barred  by  the  act  of  limitations,  when 
the  prosecution  ,  was  commenced.  If  the 
Legislature  had  intended,  that  the  bare 
offer  should  be  a  sufficient  offence,  they 
would  have  inserted  it. 

Nicholas,  Atto.  Gen.  and  Call,  contra. 

The  finding  is  certain  enough,  [M'Mur- 
ray  v.  Oneal,]  1  Call,  246,  ana  amounts  to 
such  a  promise  as  is  within  the  meaning  of 
the  act ;  which  is  to  be  construed  liberally, 
because  it  was  made  to  remedy  a  mischief. 
It  is  not  to  be  considered  as  a  penal  statute ; 
for,  the  difference  is,  when  it  operates  on 
the  person,  and  when  it  operates  on  the 
thing  only,  and  not  upon  the  person.  1 
Black.  Com.  88;  19  Viner's  Abr.  521,  pi. 
95.  An  attempt  to  bribe  is  criminal,  at 
common  law.  3  Inst.  349;  Hawk.  168-9: 
And  it  is  as  dangerous  as  the  offence  itself. 
Of  course,  such  a  construction  should  be 
made  of  the  act  as  may  prevent  it.  Unless 
such  a  promise  as  this  be  within  the  stat- 
ute, it  will  be  impossible  ever  to  prove  the 
offence ;  because,  there  will  never  be  a  wit- 
ness to  an  actual  agreement.  There  is  a 
difference  between  a  promise  and  a  contract ; 
for,  no  assent  is  requisite  to  the  first,  but 
it  is  to  the  last.     Jacob  Law  Diet. ;  1 

464  Pow.  Contr.  6,  176,  260,  334:    *  Which 
is  the  language  of  reason,  and  formed 

part  of  the  Roman  law,  not  by  any  positive 
act  of  Legislation,  but  as  a  principle  of 
universal  jurisprudence.  It  is  no  objection* 
that  an  action  would  not  have  lain  upon  the 
promise;  for,  that  does  not  make  it  less  a 
promise.  An  attempt  to  bribe,  although 
the  offer  was  not  accepted,  has  been  decided 
to  be  an  offence.  The  King  v.  Plympton, 
2  Ld.  Raym.  1377.  Which  case  proves  the 
general  principle  contended  for  by  us;  for, 
whatever  is  necessary  to  give  a  title,  or 
constitute  offence,  must  be  averred;  and, 
therefore,  if  the  assent  is  necessary,  the 
indictment,  there,  ought  to  have  stated  it. 
The  act  of  Assembly  should  be  so  construed 
as  *"o  give  effect  to  each  word ;  and,  there- 
fore, the  word  promise,  which  is  susceptible 
of  a  distinct  meaning,  is  to  be  understood 
according  to  the  common  acceptation  of  it: 
Especially,  as  the  Legislature  appear  to 
have  contemplated  a  distinction,  and  not  to 
have  used  it  as  synonymous  with  agree- 
ment.    This  is  the  stronger,  from  this  con- 
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sideration ;  that  there  is  a  penalty  imposed 
upon  the  person  who  accepts;  which  shews 
that  the  Legislature  considered  them  as 
distinct  acts;  that  is  to  say,  that  promise 
was  the  act  of  the  person  promising,  and 
acceptance,  the  act  of  the  person  to  whom 
it  is  made. 

Randolph,  in  reply. 

Promise,  in  the  act,  is  to  be  understood 
in  the  sense  at  common  law ;  and  not  ac- 
cording- to  the  opinions  of  civilians,  and 
the  compilers  of  dictionaries.  The  defini- 
tion of  it,  in  3  Black.  Com.  517,  expressly 
requires  the  assent  of  the  other  party.  The 
whole  complexion  of  the  case  of  The  King 
V.  Plympton,  shews  it  was  an  indictment 
at  common  law,  not  upon  the  statute. 
Bribery,  necessarily,  requires  the  assent  of 
both.  "The  law  is  penal,  and  not  to  be 
liberally  construed  against  the  offender. 
Although  the  acceptance  might  have  been 
void,  still  it  was  necessary :  Because,  the 
common  law  does  not  admit  that  there  can 
be  a  promise  without  it.  The  offence, 
charged  in  the   information,  is,    that 

465  of   making    a  promise  *for   Collett's 
vote ;  but,  the  offence,  under  the  act, 

is  making  a  promise  for  the  appointment; 
and,  by  2  Hawk.  249,  it  appears,  that  the 
material  words  of  the  statute  ought  to  be 
laid. 

Cur.  adv.  vult. 

The  counsel  for  the  appellee,  having 
taken  an  exception  to  the  jurisdiction  of 
the  Court,  that  point  was  spoken  to  this 
term. 

Wickham,  for  the  appellant. 

The  act  of  Assembly,  relative  to  the  ju- 
risdiction of  this  Court,  ought  to  be  con- 
sidered upon  common  law  principles ;  and, 
upon  them,  the  jurisdiction  would,  clearly, 
be  sustained  in  England.  R.  C.  60,  62,  ed. 
1803,  defines  the  jurisdiction,  but  obliges  us 
to  refer  to  page  S2,  for  a  fuller  explanation. 
These  passages  are  general,  and  make  no 
difference  between  civil  and  criminal  cases. 
No  reason  exists  why  this  Court  should  not 
have  the  same  jurisdiction  in  the  one,  as 
in  the  other.  In  England,  a  writ  of  error 
lies  in  both ;  and  it  is  not  presumable  that 
the  Legislature  meant  a  distinction.  In 
R.  C.  202,  ed.  1803,  an  information  is  given 
for  the  penalty,  in  cases  of  small  pox. 
Now,  if  an  .  action  of  debt  is  brought,  the 
rig^ht  of  appeal  would  be  clear;  but,  change 
it  into  an  information,  and  then  according 
to  the  doctrine  contended  for  on  the  other 
side,  no  appeal  can  be  allowed:  Which 
would  be  absurd.  Wherever  the  object  of 
the  suit  is  property,  or  a  freehold,  or  fran- 
chise, the  Court  has  jurisdiction ;  and  as 
the  present  case  involves  property,  or  at 
least,  a  freehold,  R.  C.  64;  5  Bac.  Abr.  199, 
that  will  be  sufficient  to  support  the  right 
of  appeal.  The  word  franchise  alone  would 
be  enough ;  for,  that  is  a  privilege  or  ex- 
emption, derived  from  the  Commonwealth. 
And  the  present  case  relates  to  it.  The 
constitution  says,  the  Clerks  of  County 
Courts  shall  hold  their  offices  during  good 
behaviour;  and  the  act  of  Assembly, 
against  subjecting  the  Clerk  to  the  loss  of 
his  office,  necessarily  relates  to  a  free- 
hold. 

466  ^Nicholas    Atto.    Gen.,    and    Hay, 
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The  defendant,  in  a  criminal  case,  Can- 
not appeal,  or  have  a  writ  of  supersedeas : 
No  law  has  specified  such  a  right,  and  it 
would  not  have  been  left  to  construction,  if 
it  had  been  intended  by  the  Legislature. 
A  Court  newly  created,  possesses  no  juris- 
diction but  what  is  expressly  given,  or  is 
necessarily  implied.  4  Inst.  200.  The  R. 
C.  67,  includes  five  classes,  1.  those  which 
are  constitutional;  2.  those  originating 
here ;  3.  those  adjourned  here ;  4.  those  de- 
pending here  in  1792;  5.  writs  of  error,  su- 
persedeas, &c.  Which  last  requires  100 
dollars,  a  franchise,  or  freehold.  The 
present  case,  involves  neither.  The  in- 
formation charges  a  specific  crime,  which 
was  the  fact  in  controversy ;  and,  therefore, 
it  did  not  relate  to  a  freehold,  or  franchise ; 
because  offence,  or  not,  was  the  matter  in 
dispute.  The  loss  of  the  office  is  merely 
the  punishment  of  the  offence;  and,  there- 
fore, is  not  the  subject  in  controversy,  any 
more  than  a  forfeiture  of  the  estate,  upon 
the  conviction  in  a  criminal  case,  is  the 
matter  in  dispute  there.  If  the  appellant 
had  not  succeeded  in  the  election,  could  he 
have  appealed  upon  the  ground  of  a  free- 
hold, or  franchise?  Surely  not;  and  if  so, 
how  can  he  appeal,  as  the  case  is?  For  it 
does  not  appear,  from  the  proceedings  in 
the  cause,  that  he  was  elected,  and  in  office. 
But  the  office  of  Clerk  is  not  a  freehold, 
(which  concerns  the  realty,  2  Black.  Com. 
104;)  nor  franchise :  For  Jacob.  Law  Die. 
and  1  Black.  Com.  37,  defines  it  to  be  priv* 
ilege  or  part  of  the  regal  prerogative  held 
by  a  subject.  Which  cannot  apply  to  thia 
country.  4  Article  Bill  of  Rights.  The 
language  of  the  R.  C.  67,  and  88,  relates  to 
civil  cases.  Thus  a  bond  is  to  be  given 
upon  taking  the  appeal.  But,  for  what  is 
a  bond  to  be  given,  in  such  a  case  as  this? 
The  condition  to  the  bond,  which  has  been 
actually  taken,  is,  that  he  will  comply  with 
the  judgment  of  the  Court:  Which  is  non- 
sense; because  the  judgment  is,  that  he 
shall  be  incapacitated  to  hold  any  office  of 
trust  or  profit.  If  the  appeal  lies  in  the 
present  case,  why  not  in  all  criminal  cases? 
Where  the  defendant  is  charged  with 
467  an  offence,  there  the  *Court  has  no 
jurisdiction ;  but  where  it  is  for  a 
penalty,  there  the  Court  has  jurisdiction, 
although  the  proceeding  is  by  information^ 
as  in  the  case  of  the  small  pox,  cited  by  the 
counsel  on  the  other  side.  Several  reasons 
occur  why  the  Court  should  not  exercise 
jurisdiction  in  criminal  cases.  If  capital 
it  would  be  useless,  as  the  judgment  would 
be  executed  before  the  decision  here.  If  it 
was  not  capital,  but  imprisonment,  the  de- 
fendant would  have  suffered  the  whole  or 
part  of  the  punishment,  before  the  judg- 
ment here. 

Randolph,  in  reply. 

The  appellant  was  Clerk  de  facto  at  least : 
and  the  Clerks  of  County  [Courts]  are  only 
removable  for  misbehavior,  and  that,  by 
judgment  of  the  General  Court.  This  Court 
has  a  general  superintending  control  over 
subordinate  jurisdictions :  And  the  act  gives 
it  expressly  in  cases  of  freehold;  which  is 
not  confined  to  lands.  For,  the  public  offi- 
cers, as  Judges,  &c.  who  hold  for  life,  have 
freeholds.  Controversy,  in  the  act,  means 
all  disputes  not   prohibited.     The  case  of  a 


3  CALL 


Virginia  Rbports.  Annotatbd. 


4.68-470 


forfeiture,  put  on  the  other  side,  does  not 
apply ;  because  no  judgment  is  rendered  for 
the  forfeiture  in  the  first  instance.  So,  that 
the  property  is  no  part  of  the  sentence  in 
that  case.  If  the  candidate  does  not  suc- 
ceed in  the  election,  he  is  not  punishable 
on  the  statute,  but  only  at  common  law. 
The  appeal  bond  operates  for  payment 
of  the  costs,  and  may  be  necessary  to  oblige 
the  party  to  appear,  and  hear  judgment,  as 
was  formerly  practised  in  the  cases  of  ad- 
journment. There  is  a  good  reason  for  a 
distinction  between  capital  cases  and  the 
minor  offences;  because,  in  the  first,  no 
provision  is  made  for  removing  the  defend- 
ant to  this  Court,  in  order  to  hear  judg- 
ment, but  there  is  no  necessity  for  it  in  the 
other.  The  information  is  against  the  de- 
fendant as  holding  the  office,  and  taking 
the  profits  of  it;  and,  therefore,  the  prose- 
cution essentially  concerned  his  interests. 
There  is  no  danger  of  injury  from  extend- 
ing the  jurisdiction  according  to  our  idea ; 
for,  we  only  confine  it  to  cases  of  property, 
or  value.  The  words  recover  and  claim,  in 
the  14th  section,  are  answered  by  office ; 
which  is  the   subject  of  controversy. 

468  *There  is  no  danger  of  double  punish- 
ment, because,    in  the  first  place,  the 

defendant  would  solicit  it  himself,  and 
therefore,  cannot  complain. 

Cur.  adv.  vijlt. 

ROANE,  Judge.  The  important  question 
now  to  be  decided  is,  Whether  this  Court 
has  jurisdiction  of  the  case  now  before  us? 
It  is  an  appeal  from  a  judgment  of  the 
District  Court  of  Winchester,  rendered  uix)n 
an  information  against  the  appellant  for 
bribery  in  the  election  of  a  Clerk  in  the 
county  of  Berkeley.  The  judgment  is,  that 
the  appellant  is  utterly  incapable  of  serving 
in  the  office  of  Clerk  for  the  said  county ; 
and  that  he  pays  the  costs  of  the  prosecu- 
tion. 

The  ground  I  shall  take,  in  delivering 
this  opinion,  will  equally  apply  to,  and 
decide  certain  other  cases  now  pending  be- 
fore us. 

Before  I  come  to  a  particular  examination 
of  the  several  acts  and  clauses,  relating 
immediately  to  this  subject,  I  will  make 
some  general  observations. 

The  sense  of  the  Convention,  who  formed 
the  Constitution,  was  not,  that  the  Court 
of  Appeals  should  have  jurisdiction  in  all 
cases.  The  Constitution  has  deposited  with 
the  General  Court  the  final  jurisdiction  on 
impeachments. 

The  judgment  in  such  cases  to  be  given 
against  the  highest  officers  of  the  govern- 
ment, may  not  only  be  of  perpetual  dis- 
ability to  hold  any  office,  but  to  suffer  such 
pains  or  penalties  as  the  law  shall  direct. 

This,  then,  is  a  high  authority,  excluding 
the  jurisdiction  of  the  Court  of  Appeals,  in 
a  very  penal  and  important  case. 

A    nearly    cotemporaneous    Legislature, 

(in   1777,)   pursuing    this    same    principle, 

deposited    with    the    same    Court   the  final 

jurisdiction  (as  it  is  on  all  bands  con- 

469  fessed,)  *in  treasons  and  felonies.     It 
is  remarkable  also,  that  the   original 

act  constituting  the  General  Court,  (as  well 
as  the  subsequent  ones,)  after  declaring  its 
jurisdiction  to  be  '^general  over  all  persons 
and    in    all   cases,    matters  and  things,  at 


common  law,"  deemed  it  necessary  to  confer 
a  jurisdiction  by  express  words  in  all  *^  trea- 
sons, murders,  felonies,  and  other  crimes 
and  misdemeanors;"  thereby  clearly  im- 
plying, that  the  jurisdiction  over  the  latter 
subjects  was  not  conveyed  under  the  former 
general  and  extensive  expressions. 

It  is  further  to  be  observed,  that  the 
Legislature  in  1779  excepted  even  a  civil 
case  from  the  jurisdiction  of  the  Court  of 
Appeals,  and  made  the  determination  of 
the  General  Court  upon  it  final.  I  mean, 
in  the  case  of  caveats. 

The  high  confidence  thus  manifested  in 
the  tribunal  of  the  General  Court,  by  the 
founders  of  our  government,  and  the  prime- 
val Legislatures,  was  not  misplaced:  That 
Court  was  then  constituted  of  five  members 
elected  pursuant  to  the  constitution,  not 
yielding  in  grade  to  any  other  Judges,  be- 
ing co-ordinate  with  the  Judges  in  Chan- 
cery, and  forming  with  them,  and  the 
Judges  in  admiralty,  the  Court  of  Appeals ; 
which  Court  had  then  no  separate  and  ex- 
clusive members. 

To  a  Court  thus  constituted  and  confided 
in,  with  whom  in  the  last  resort,  these  im- 
portant and  extreme  cases  of  jurisdiction 
are  confessedly  deposited,  it  would  seem  a 
natural  part  of  the  same  system  to  confide 
the  residuary  and  inferior  classes  of  crimi- 
nal jurisprudence. 

The  tenderness  and  leaning  of  our  Code 
in  favor  of  the  criminal,  the  nncontrolable 
power  of  the  jury  to  acquit  in  a  criminal 
case,  the  pardoning  power  of  the  Executive, 
and  the  objection  to  great  delays  in  the  ex- 
ecution   of  the  criminal  law,  fully  justify 

this  policy  in  the  Legislature. 
470  *If  it  be  said,  that  the  criminal  or 
party  prosecuted,  has  lost  by  the  re- 
form of  the  General  Court,  and  establish- 
ment of  District  Courts,  in  relation  to  the 
number  of  the  Judges,  it  may  be  answered, 
that  he  has  gained  by  certain  provisions 
introduced  into  the  latter  system,  in  respect 
of  a  division  of  a  Court,  Stc,  and  by  the 
better  chance  he  now  has  of  being  tried  by 
a  jury. of  his  neighbors. 

But,  it  will  hardly  be  contended  for,  (un- 
der the  provisions  of  the  Legislature  itself,) 
that  any  difference  exists  between  the  sys- 
tems, relative  to  a  right  of  appeal  to  this 
Court ;  and  I  presume  that  the  ground  now 
taken  would  equally  have  been  set  up,  had 
the  original  system  never  been  altered. 

The  particular  expressions  in  the  acts  in 
question,  as  applying  to  controversies  of  a 
civil  nature,  are  appropriate  and  clear,  as 
going  into  the  field  of  criminal  jurisdiction 
they  are  inapplicable ;  and  gentlemen  differ 
among  themselves  as  to  the  partition  line 
of  jurisdiction. 

The  terms  in  the  act  constituting  the 
Court  of  Appeals,  ''If  the  matter  in  contro- 
versy be  equal  in  value,  Ac."  are  clearly 
relative  to  the  subject  of  a  civil  proceeding; 
and  the  provision  relative  to  ''franchise  or 
freehold,"  is  only  meant  to  dispense  with 
any  standard  of  valuation  as  to  them,  on 
account  of  their  dignity  or  nature,  and  not 
to  make  any  departure  from  the  system  of 
the  act,  so  as  in  respect  of  them,  to  tolerate 
a  criminal  proceeding  in  which  they  may 
be  involved. 

By  the  same  act  we  are   referred  to   the 
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District  Court  act  on  the  subject  in  ques- 
tion: The  terms  whereof  are  ^*any  person, 
&c.  shall  think  himself  aggrieved,  &c.  in 
any  action,  suit  or  contest  whatever,  &c. 
he  shall  be  permitted  to  appeal,  &c." 
These  words,  (if  standing  alone,)  are  not 
more  strong  than    the  general    words 

471  conferring    a     jurisdiction    *in     the 
General    Court    law    of    1777,    before 

noticed,  (and  which  are  kept  up  in  the 
District  Court  law;)  and  we  have  a  Legis- 
lative exposition,  that  they  are  not  adequate 
to  confer  a  criminal  jurisdiction,  arising 
from  the  insertion  of  the  other  words  there- 
after added. 

Bat,  these  words  do  not  stand  single. 
The  subjoined  terms  *'debt  or  damages,'* 
''recovered  or  claimed,  shall  be  of  the 
value,  &c."  all  strictly  apply  to  cases  of  a 
civil  nature,  and  are  inconsistent  with  those 
of  a  criminal  nature. 

I  might  go  on  and  pursue  other  passages 
of  the  laws  corroborating  this  idea;  es- 
pecially those  relating  to  the  bonds  to  be 
given  on  appeal,  &c.  But,  this  having 
been  satisfactorily  done  by  the  appellee's 
counsel,  I  will  merely  declare  my  concur- 
rence in  their  criticism. 

This,  then,  is  the  true  criterion,  that 
wherever  the  direct  object  of  the  proceed- 
ings is  the  discussion  and  decision  upon  a 
civil  right,  (whatever  may  be  the  form  of 
the  proceeding)  an  appeal  may  be  taken. 
For  example,  some  informations  may  be 
included  under  this  distinction,  such  as  in- 
formations in  the  nature  of  qui  tam  actions 
for  penalties,  which  (in  common  with 
actions  of  debt,)  lie  for  penalties,  &c. ;  and 
all  other  kinds  of  proceeding,  whatever 
may  be  their  form,  the  direct  object  of 
which  is  to  assert  a  right  of  a  civil  nature, 
and  which  are  deemed  proceedings  of  a 
civil  nature. 

But,  the  prosecution  now  before  us  is 
instituted  against  the  defendant  upon  the 
groond  of  crime;  and  the  incapacity  to 
hold  the  office  now  in  question,  is  the  pun- 
ishment prescribed  therefor. 

In  4  Black.  Com.  390,  forfeiture  is  con- 
sidered as  merely  an  incident  of  punish- 
ment; nor  can  the  spirit  of  the  general 
principle  be  evaded,  by  pointing  the  judg- 
ment, as  in  this  case,  against  the  future 
tenure  of  the  very  office,  in  acquiring  which 
the  crime  was  committed. 

472  *One  of  the  appellant's  counsel  took 
in  terms  the  true  criterion  of  juris- 
diction ;  but  his  application  of  it  to  this 
case  was  erroneous.  He  supposed,  that 
that  which  was  merely  an  incident  to  the 
judgment  may  be  considered  as  the  direct 
object  of  the  proceeding. 

Another  of  those  gentlemen  took  another 
ground,  another  criterion  of  jurisdiction, 
which  certainly  cannot  be  subscribed  to. 
He  supposed  the  true  rule  to  be  furnished 
by  the  act  -concerning  bail.  That  in  those 
cases  which  are  bailable,  as  not  affecting 
life  or  limb,  we  have  a  jurisdiction ;  but, 
in  the  higher  offences,  otherwise.  I  pre- 
sume he  spoke,  and  I  now  speak,  without  a 
reference  to  the  new  criminal  system.  His 
criterion  would  have  this  consequence,  it 
would  let  in  the  lesser  felonies,  such  as 
petit  larceny,  &c.  whilst  it  excluded  the 
greater.      The    punishment    against    petit 


larceny,  for  instance,  does  not  go  to  life  or 
limb;  it  is,  therefore,  bailable  under  that 
act ;  and  it  is  a  felony  as  it  incurred  a  total 
forfeiture  of  lands  and  goods.  Yet,  the 
nature  of  the  crime  is  precisely  the  same 
with  grand  larceny,  and  it  is  equally  a 
felony:  There  is  no  distinction,  but  in  the 
punishment. 

Without  adverting  to  the  improbability 
of  a  system,  which  would  enter  upon  a 
large  field  of  jurisdiction,  and  shew  a 
greater  regard  to  the  liberty,  than  the  life 
of  the  offender,  we  can  find  no  reason  jus- 
tifying such  a  discrimination  as  that  be- 
tween the  two  species  of  larceny,  and 
letting  in  some  crimes  of  precisely  the 
same  nature  in  exclusion  of  others.  I  be- 
lieve no  Legislature  ever  proceeded  upon 
such  a  principle. 

Such  is  my  opinion  upon  this  question 
after  a  full  consideration.  In  two  of  the 
reported  cases,  (and  perhaps  in  others.)  a 
jurisdiction  was  entertained  in  opposition 
to  the  principles  now  declared;  but  the  ob- 
jection was  not  taken.  Those  cases  passed 
as  to  this  point,  sub  silentio;  and  the 

473  ^general  princi{)le   implying   a  juris- 
diction  in  the  Supreme  Court  of  the 

Commonwealth  obscured,  in  the  distant 
view  of  the  Court,  that  result  which  now 
clearly  emerges  from  a  particular  examina- 
tion of  our  statutory  system. 

I  am,  therefore,  of  opinion,  that  the  ap- 
peal should  be  dismissed. 

FLEMING,  Judge.  The  act  of  Assembly 
is  the  foundation  of  the  jurisdiction  of  this 
Court ;  and  that  confines  it  to  cases  of  a 
civil  nature  altogether.  The  words,  **if 
the  matter  in  controversy  be  equal  to  one 
hundred  dollars,"  clearly  shew  that  civil 
cases  only  were  intended  to  be  referred  to 
the  determination  of  this  Court;  for,  if  it 
was  meant  to  include  those  of  crime,  it  is 
very  difficult  to  conceive  why  it  should  have 
been  left  to  mere  construction,  without  any 
positive  declaration  to  that  effect.  There 
can  be  no  ground  for  the  distinction  be- 
tween higher  and  lower  offences:  Both 
must  be  the  subject  of  appeal,  or  neither ; 
and,  therefore,  when  the  appellant's  coun- 
sel admit,  that  the  Court  has  not  jurisdic- 
tion over  the  higher,  they,  in  effect,  admit, 
that  it  has  not  over  the  other.  I  am,  con- 
sequently, of  opinion,  that  the  appeal  was 
improperly  granted,  and  that  it  ought  to  be 
dismissed. 

CARRINGTON,  Judge.  The  jurisdiction 
of  this  Court  is  derived  from  the  act  of  As- 
sembly; and  it  can  exercise  no  authority, 
but  what  that  gives.  By  the  second  section 
of  the  act  constituting  the  Court  of  Appeals, 
the  jurisdiction  is  declared  to  extend  to 
cases  provided  for  by  the  Constitution ;  to 
suits  originating  there,  or  adjourned  thither 
for  trial  by  any  statute;  to  cases  depending 
therein  at  the  time  of  passing  the  act;  and 
to  appeals,  writs  of  error,  or  supers^eas, 
to  reverse  decrees  of  the  High  Court  of 
Chancery,  judgments  of  the  General  Court, 
or  District  Courts,  if  the  matters  in  contro- 
versy be  equal  in  value,  exclusive  of  costs, 
to  one  hundred  dollars  in  the  District 

474  *Courts,  or  one  hundred   and   fifty  in 
the  General  Court,    or   High  Court  of 

Chancery,  or  be  a  freehold,  or  franchise. 
None  of  which  descriptions  is  applicable  to 
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the  present  case :  for,  it  is  not  a  case  aris- 
ing under  the  Constitution;  nor  did  it 
originate  here,  nor  has  it  been  adjourned 
hither  by  any  statute ;  nor  was  it  depend- 
ing here  when  the  act  passed ;  nor  is  it  of 
one  hundred  dollars  value ;  nor  such  a  dis- 
pute about  a  freehold,  or  franchise,  as  was 
contemplated  by  the  act;  which,  from  the 
whole  complexion  of  it,  meant  to  exclude 
every  kind  of  criminal  jurisdiction,  created 
by  the  Legislature,  and  to  confine  the  Court 
to  the  examination  of  controversies  of  a 
civil  nature  altogether.  And  the  only  rea- 
son for  inserting  the  words  freehold  and 
franchise,  was,  the  apprehension,  that  un- 
less mentioned,  they  might  not  be  thought 
Included  within  the  powers  given  the  Court : 
Of  course,  as  the  act  is  the  sole  basis  of 
our  authority,  and  that,  so  far  from  giving 
a  criminal  jurisdiction,  has  cautiously 
avoided  it,  I  am  of  opinion  that  the  appeal 
should  not  have  been  allowed,  and  that  it 
ought  now  to  be  dismissed. 

LYONS,  Judge.  I  am  of  opinion,  that 
this  Court  has  no  criminal  jurisdiction,  ex- 
cept in  special  cases  provided  by  law.  I 
was  of  that  opinion  upon  a  former  occasion, 
and  I  continue  of  that  opinion  still:  For, 
the  act  of  Assembly  mentions  subjects  of  a 
civil  nature  only,  and  does  not,  even  by 
inference,  extend  to  those  of  crime.  The 
words,  ^*if  the  matter  in  controversy  be 
equal  in  value,  exclusive  of  costs,  to  one 
hundred  dollars  in  the  District  Courts,  or 
one  hundred  and  fifty  in  the  General  Court, 
or  High  Court  of  Chancery,"  are  decisive, 
as  they,  necessarily,  relate  to  civil  causes 
only:  For,  the  expression,  **equal  in 
value,"  can  apply  to  nothing  else.  Nor  do 
the  words,  freehold  or  franchise,  embrace 
the  present  appeal ;  because,  they  still  re- 
late to  controversies  of  a  civil  nature  con- 
cerning them :  that  is  to  say,  where  a  civil 
action,  and  not  a  criminal  prosecu- 
475  tion,  *is  brought.  But  here,  not  only 
is  the  process  of  the  criminal  kind, 
but  the  very  point  charged  and  put  in  issue 
is.  Whether  a  crime  has  been  committed  or 
not?  So  that  the  judgment  is,  that  the  de- 
fendant has  done  a  criminal  thing,  and  the 
loss  of  office  is  but  the  consequence  of  it. 
Then,  as  the  act  of  Assembly  has  confined 
the  jurisdiction  of  the  Court  to  civil  cases, 
unless  in  those  specially  provided  for  under 
the  Constitution,  or  particular  statutes,  it 
follows,  necessarily,  that  the  Court  cannot 
assume  it  in  the  present  case;  and,  there- 
fore, that  the  appeal  ought  to  be  dismissed. 


Tabb  V.  Baird. 

[Saturday,.November  12th,  1808.] 

Deed— PosseMion  in  Orantor.*— If  the  verdict  does  not 

Statute     of     PretenMd    Titles— Construction.— The 

statute  concerning  pretensed  titles,  imposed  a  pen- 
alty, but  did  not  avoid  a  conveyance.  The  principal 
case  is  cited,  as  authority  for  this  construction  of 
the  statute,  in  Raines  v.  Watson.  2  W.  Va.  408:  Allen 
V.  Smith,  1  LelfiTh  264;  Mlddletonv.  Arnolds,  ISOratt. 
400. 

So  the  principal  case  is  cited  in  Middleton  v.  Ar- 
nolds, 18  Oratt.  490,  to  the  point  that,  the  act  con- 
cerninfir  pretensed  titles  merely  creates  a  penalty, 
and  does  not  affect  the  rifirbt. 

As  further  construiufir  the  statute  asralnst  buyinir 
and  selling  pretensed  titles,  see  the  principal  case 
cited  in  Nlemeyer  v.  Wright,  75  Va.  246;  Williams  v. 
Snidow,  4  Leiffh  17. 

*Deed— PosseMion  in  Orantor- Piducisry.— The  prin- 
cipal case  is  cited  in  Early  v.  Garland,  18  Gratt  8, 


find  title  or  possession  in  the  crrantor.  he  can  con- 
vey neither:  and.  therefore,  his  grantee  cannot 
maintain  an  ejectment  against  the  tenant  in  pes- 
session 
5anie-Sanie—Qaflere.t— Whether  a  deed  of  bargain 
and  sale  for  land,  by  one  out  of  possession,  is  not 
void? 

In  ejectment  brought  by  Baird  against 
Tabb's  representatives,  for  a  piece  of  land 
in  the  town  of  Petersburg,  the  defendants 
filed  a  bill  of  exceptions  to  the  Court's 
opinion,  which  stated,  that  they  objected 
to  the  introduction  of  a  deed  from  Blow  and 
wife,  to  the  plaintiff,  dated  2d  January, 
1797,  for  '*a  parcel  of  land  in  the  town  of 
Petersburg,  on  the  south  side  of  the  street 
thereof,  being  part  of  a  tract  purchased  of 
Newsum  and  wife,  by  deed  dated  the  21st 
of  October,  1783,  beginning  at  the  centre 
of  the  brick-house  run,  thence  S.  84  degrees, 
W.  6  p.  thence  N.  4  degrees,  W.  19  p.  16  1. 
thence  S.  86  degrees,  W.  13  1.  thence  10  de- 
grees W.  7  p.  to  the  main  street  of  Peters- 
burg, thence  down  the  said  street  8  p.  10^  1. 
to  the  center  of  the  brick-house  run  at 
the  bridge;  thence  put  the  said  run  to  the 
beginning,"  to  shew  that  the  plaintiff  had 
a  legal  right  to  the  land  in  dispute,  of 
which  the  defendants,  at  the  time  of  the 
execution  of  the  said  deed,  were  in  actual 
possession ;    claiming    the    same    under  a 

deed  from  Ravenscroft  to  Tabb, 
476      *(dated    4th    December,    1793,)  for  21 

acres  of  land  in  the  town  of  Peters- 
burg, '* beginning  on  the  south  side  of  Ap- 
pomattox river,  at  the  mouth  of  a  small 
gut,  and  extending  thence  S.  16  degrees  E. 
174  p.  to  a  corner  in  Boiling's  line;  thence 
S.  71  degrees  30  min.  W.  24  p.  16  1.  to  the 
middle  of  the  street ;  thence  N.  15  degrees 
W.  108  p.  to  the  brick-house  run;  theoce 
down  the  brick-house  run  to  the  river,  as  the 
same  meanders;  thence  down  the  river  to 
the  beginning."  But,  that  the  Court  over- 
ruled the  exception,  and  permitted  the  said 
deed  to  go  as  evidence  to  the  jury ;  because 
the  possession,  which  the  defendants  had, 
was  by  the  building  a  house  over  the  Brick 
House  run,  and  changing  its  course  at  the 
time  mentioned  in  the  subsequent  excep- 
tion;  which  is  as  follows: 

That  the  plaintiff  offered  in  evidence  the 
deed  from  Newsum  and  wife,  to  Blow, 
dated  21st  October,  1783,  for  1}4  acres  13  p. 
'^Beginning  at  J.  King's  lower  comer,  at 
the     road,    leading     through    Petersburg; 

for  the  proposition  that,  actual  possession  by  the 
grantor  is  not  Indispensable  to  give  effect  to  his 
deed,  for  if  the  possession  held  by  another  be  of  a 
fiduciary  character  or  if  its  origin  and  continuance 
were  such  as  not  to  amount  to  a  disseizin  except  at 
the  election  of  the  owner  for  the  purposes  of  tbe 
remedy,  it  will  not  Impede  the  operation  of  the 
deed. 

t5une— Same— Adverse  PossesslMi.- It  was  held  in 
Clay  V.  White.  1  Munf.  182,  that  a  person,  whose 
seizin  is  interrupted  by  the  actual  entry  and  adverse 
possession  of  another,  cannot,  while  out  of  posses- 
sion, convey  by  bargain  and  sale  such  a  title  as 
will  enable  the  bargainee  to  recover  in  ejectment. 

But  a  deed  of  bargain  and  sale  from  a  person 
who.  having  the  right  to  enter,  has  formally  and 
peaceably  entered  on  the  land  thereby  conveyed,  is 
good  to  pass  his  title,  notwithstanding  another  per* 
son  was  in  actual  and  adverse   possession  of  tbe 
same  land  at  the  time  of  such  entry  and  convey- 
ance.   Birthright  V.  Hall.  8  Munf.  630.    See  Kincbe- 
loe  V.    Tracewells.   11   Qratt   587.    and   noU.    See 
foot-note  to  Duval  v.  Bibb.  3  Call  982:  and  2  Mia. 
Inst.  (4th  Ed.)  841.    The  principal  case  is  cited  in 
Williams  V.  Snidow,  4  Leigh  17:  Birthright  v.  HaU. 
8  Munf.  539;  Clay  v.  White,  1  Munf.  188,  ITS;  Hall  v. 
Hall,  8  Call  490. 
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thence  N.  84  decrrees  E.  5  ch.  29  1.  along 
the  said  road  to  the  Brick  House  run  at  the 
bridge;  thence  S.  up  the  said  run  11  ch. 
38  1. ;  thence  S.  84  degrees  W.  5  ch.  26  1. ; 
thence  N.  11  ch.  38  1.  to  the  beginning." 
As  also,  the  deed  from  Blow,  to  the  plain- 
tiff: And  proved,  by  witnesses,  that  the 
course  of  the  Brick  House  run  was  altered 
by  Tabb,  after  the  21st  October,  1783,  and 
before  the  2d  January,  1797,  to  wit,  in  1786: 
That  the  defendants  objected  to  the  evi- 
dence by  witnesses,  because  the  deed,  under 
which  the  plaintiff  claims,  states  the  Brick 
House  run,  as  it  meanders,  to  be  the  bound- 
ary line;  and  therefore  he  was  precluded 
from  bringing  parol  testimony  to  shew  an 
alteration  in  the  course  of  it  previous  to  the 
time  when  his  right  accrued;  but  this  ob- 
jection was  likewise  over-ruled.  Verdict 
and  judgment  for  the  plaintiff.  To  which 
judgment,  the  defendants  obtained  a  writ 
of  supersedeas  from  this  Court. 

477  *Hay,  for  the  appellant. 

Blow's  deed  only  conveyed  the  land 
according  to  the  course  of  the  run  at  the 
time,  and  not  that  which  had  been  made, 
in  consequence  of  the  changes  in  the  stream. 
Therefore,  Baird  cannot  claim  any  more 
than  would  pass  according  to  the  courses 
of  the  run  at  the  date  of  making  the  deed. 
One  out  of  possession  cannot  convey  by 
deed  of  bargain  and  sale.  Duval  v.  Bibb, 
in  this  Court,  ante  362,  is  not  against  me ; 
because,  there  Bibb  himself  was  the  person 
who  conveyed  to  Duval,  and  was  by  him 
permitted  to  remain  in  possession.  At 
common  law  the  rule  was  positive  that  a 
chose  in  action,  or  right  of  entry  could  not 
be  granted.'  Litt.  sect.  347;  Co.  I^itt.  214. 
268;  3  Bac.  Abr.  446;  [Dowtie's  Case,]  2 
Co.  56;  [Buckler's  Case,]  3  Co.  10,  11;  3 
Black.  Com.  175;  4  Black.  Com.  135;  Pow. 
on  .Dev.  35,  233;  2  Bac.  Abr.  52.  This  is 
not  founded  on  the  statute  of  wills,  but  on 
the  common  law  rule.  [Harwood  v.  Good- 
right,]  Cowp.  90.  The  rule,  that  he,  who 
claims  as  heir,  must  claim  from  him  who 
was  last  actually  seised,  applies  with  great 
force  in  the  present  case;  for,  the  heir  of 
such  a  grantee  could  not  recover,  because, 
he  would  not  claim  from  the  person  last 
actually  seised.  If,  then,  the  grantee  could 
not  transmit  the  inheritance  to  his  heir,  he 
cannot  convey  to  another.  At  common  law, 
a  deed  of  bargain  and  sale  only  raised  an 
use ;  and,  therefore,  possession  wa^  neces- 
sary, or  nothing  passed.  2  Black.  Com. 
335,  337;  Saunder's  Uses,  314.  This  idea 
supported  by  the  act  of  Assembly,  R.  C. 
159,  [ed.  1803:]  For,  there  the  word  pos- 
session is  expressly  inserted,  as  necessary 
to  give  validity  to  the  conveyance.  At  any 
rate,  the  act  concerning  pretensed  titles, 
R.  C.  37,  was  subsequent  to  it;  and,  there- 
fore, it  is  clear,  that  the  Legislature  in- 
tended that  a  matter  in  action,  or  depending 
upon  a  right  of  entry,  should  not  be  con- 
veyed. The  act  of  Assembly  is  the  same 
as  the  Stat,  of  [32]  Hen.  [8,  c.  9,]  in  Eng- 
land ;  and,  by  the  construction  of  that  stat- 
ute a  sale  by  one  out  of  possession,  has 
been  held  to   be   within  the  penalties 

478  ♦of  the  act.     Co.  Litt.  369.     It  will  not 
be  sufficient  to  say,  that  the   penalty 

may  attach,  although   the   conveyance  will 
be  good.     For,  that  is  not  so ;  because,    it 


would  be  void  as  contrary  to  a  law,  in 
which  case  a  Court  would  not  assist.  [Hol- 
raan  v.  Johnson,]  Cowp.  343.  Therefore^ 
the  judgment,  which  affirmed  the  convey- 
ance, is  erroneous;  and  ought  to  be  re* 
versed. 

Robertson,  contra. 

The  parties  are  bound  by  the  description 
of  the  boundaries  of  the  run,  contained  in 
the  deed ;  and,  that  description  included  the 
premises  in  dispute;  for,  it  was  intended  to- 
convey  all  that  Newsum  conveyed  to  Blow. 
The  conveyance  was  good ;  for,  the  author- 
ities cited  upon  the  common  law  doctrine 
do  not  apply ;  because,  they  all  related  to 
feoffments,  and  not  to  statutory  convey* 
ances.  The  passage  from  Blackstone,  rela- 
tive to  maintenance,  proves  that  there  may 
be  such  a  conveyance.  For,  how  could  a 
man  grant  to  a  fictitious  lessee  a  right  to 
prosecute  the  title,  if  he  could  not  convey 
the  title  itself?  for,  the  lease  is  a  portion 
of  the  title ;  and,  if  he  could  convey  a  part, 
he  certainly  might  convey  the  whole. 
Duval  V.  Bibb  is  understood  to  have  settled 
a  rule  different  from  that  contended  for 
upon  the  other  side.  The  case  from  Cowper 
[Harwood  v.  Goodright,]  does  not  apply,  as 
it  related  to  a  different  subject ;  it  respected 
after-acquired  lands.  The  act  concerning 
pretensed  titles  was  only  meant  to  apply  to 
cases  where  there  was  no  right  of  entry. 
The  rule  of  the  common  law  was  founded 
on  the  ground  that  the  powerful  would  op- 
press the  weak ;  which  is  not  to  be  feared 
at  this  day.  The  argument  concerning  the 
inheritance  is  in  fact  the  same  question  ; 
for,  if  a  title  was  conveyed  to  him,  his  heir 
would  inherit  that  title  from  him.  The 
appellant's  doctrine  would  go  to  prove  that 
a  man  might  acquire  a  right  by  tort.  The 
statute  of  uses  in  England,  as  well  as  our 
act  of  Assembly,  transfers  the  use  to  the 
possession ;  that  is  to  say,  they  unite  the 
title  and  possession  together,  in  the  same 
manner  as  if  a  complete  feoffment  had 
479  been  made.  And  suppose  *a  feoffment 
made  on  parcel,  ought  it  to  be  defeated 
by  some  person  happening  to  be  on  a  small 
part,  although  that  circumstance  was  not 
known  at  the  time? 

Cur.  adv.  mlt. 

ROANE,  Judge.  This  was  an  ejectment 
for  a  lot  in  Petersburg,  brought  by  the  ap- 
pellee against  the  appellant.  The  appellee 
recovered  the  same;  to  which  judgment  a 
supersedeas  was  obtained. 

On  the  trial  the  counsel  for  the  .defendant 
filed  his  exception,  stating  an  objection  to 
the  introduction  of  the  deed  under  which 
the  lessor  claimed  (that  deed  is  dated  on  the 
2d  of  January,  1797,  is  given  by  Blow  and 
wife,  to  the  plaintiff,  for  a  lot  now  prop- 
erly belonging  to  them  bounded,  &c.  &c.  &c. 
and  all  the  right,  interest,  &c.  in  the  same 
and  every  part  thereof)  as  evidence  to  shew 
that  the  plaintiff  had  a  legal  right  to  the 
land  in  dispute,  of  which  the  defendants, 
at  the  time  of  the  execution  of  the  said 
deed,  were  in  actual  possession,  claiming 
it  under  a  deed  (of  the  4th  December,  1793,) 
from  Ravenscroft  to  J.  Tabb. 

The  Court  over-ruled  the  objection,  and 
permitted  the  deed  to  go  in  evidence  for 
the  purpose  aforesaid,  **  because,  the  pos- 
session   which   the   defendant  had,  was  by 
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building  a  house  and  changing  the  course 
of  the  run  at  the  time  mentioned  in  the 
other  exceptions.*' 

That  the  plaintiff  also  produced  in  evi- 
dence a  deed  from  Newsum  and  wife,  to 
Blow,  of  the  21st  October,  1783,  of  bargain 
and  sale  for  valuable  consideration,  and 
offered  witnesses  to  prove  that  the  course  of 
the  run  (the  boundary  in  question)  was  al- 
tered by  Tabb  (under  whom  the  defendants 
Claim)  after  October  21st,  1783,  and  before 
January  2d,  1797,  that  is  to  say  in 
1786,  and  the  defendant's  counsel  ob- 

480  jected  to  the  testimony,  urging,**  *that 
as  the  brick    run,   as  it  meanders,  is 

stated  in  the  plaintiff's  deed  to  be  their 
boundaries, parol  evidence,to  shew  its  course 
to  have  been  altered  prior  to  the  date  of  the 
deed,  was  inadmissible;'*  but,  the  Court 
over-ruled  that  objection  also. 

Two  questions  are  made  by  the  appel- 
lant's counsel:  One,  a  particular  one  aris- 
ing under  the  deed  in  question,  and  apply- 
ing only  to  this  case;  the  other,  a  general 
question,  and  of  very  extensive  importance. 

That  general  question  is,  whether  a  deed 
of  bargain  and  sale,  by  a  bargainor  not  in 
possession  of  the  premises,  conveys  a  title 
under  which  the  bargainee  can  recover? 

When  I  say  a  bargainor,  not  in  posses- 
sion, I  mean  having  neither  an  actual  pos- 
session, nor  that  statutory  possession  which 
he  might  acquire  under  our  act  as  bargainee 
to  some  other  person  having  possession. 

It  was  argued,  and  may  be  alleged,  that 
the  defendants  in  the  present  case  were 
merely  disseisors  as  to  part  of  the  premises 
conveyed,  and  so  the  case  is  different  from 
that  of  a  total  disseisin.  But,  it  is  clear 
law,  that  if  there  be  two  disseisors,  or 
one  disseisor,  who  conveys  to  two  feoffees, 
an  entry  must  be  made  upon  both.  3  Black. 
Com.  175:  This  is  supposed  to  be  a  com- 
plete answer  to  that  objection. 

As  to  the  general  question  just  stated, 
the  case  of  Duval  v.  Bibb  is  relied  on.  I 
sat  in  that  case,  and  entirely  concurred  in 
the  decision  that  was  given  in  it.  In  that 
case  Bibb  had  been  long  in  actual  posses- 
sion ;  he  conveyed  to  Graves  by  bargain 
and  sale.  Graves  had,  therefore,  statutory 
possession,  and  conveyed  to  Duval.  The 
jury    found   an  adverse  possession  in 

481  Bibb     against     Graves    *and     those 
claiming  un^Ser  him,    except  as  to  the 

operation  of  the  deeds.  The  Court  were  of 
opinion,  that  Bibb's  possession  was  trans- 
ferred to  Graves,  under  our  act  on  that  sub- 
ject; that  Graves  was,  therefore,  competent 
to  convey  to  Duval ;  and,  that  Bibb's  pos- 
session was  not  adverse  as  the  jury  condi- 
tionally found  it,  but  was  the  possession 
of  Graves :  under  the  operation  of  the  deeds 
submitted  for  their  decision.  The  Court 
were  also  q|  opinion,  that  as  there  was  an 
actual  possession  of  more  than  one  year  in 
those  under  whom  the  plaintiff  claimed', 
that  circumstance  took  this  case  out  of  the 
statute  concerning  pretensed  titles.  The 
Court  were  further  of  opinion,  that  that  act 
concerning  pretensed  titles,  [ch.  103,  R.  C. 
ed.  1819,]  imposed  a  penalty,  but  did  not 
avoid  a  conveyance. 

These  positions,  except  the  last,  are  so 
evident  as  to  require  no  illustration. 

Under  the  last   position,    it   is   to  be  ob- 


served, that  the  act  concerning  pretensed 
titles  does  not  declare  the  conveyance 
therein  inhibited,  to  be  void.  It  leaves  the 
effect  and  legal  operation  of  such  convey- 
ances to  be  decided  by  the  laws  relative  to 
the  subject.  It  proceeds  upon  the  maxim, 
** Factum  valet,  fieri  non  debet."  The 
mischief  against  which  the  Legislature 
pointed  this  law,  against  which  it  de- 
nounced penalties,  was  the  selling  titles 
without  possession,  or  upon  a  short,  and, 
therefore,  probably,  a  colourable  posses- 
sion. But,  it  did  not,  nor  was  there  any 
occasion  for  it,  change  the  rules  of  law 
relative  to  the  subject  of  titles. 

But,  it  has  been  inferred  from  that  deci- 
sion, that  no  possession  at  all,  either  actual 
or  statutory,  is  necessary  to  be  in  the  bar- 
gainor at  the  time  of  the  conveyance. 

I  have  revolved  this  subject  much  in  my 
own  mind,  and  cannot  be  of  that  opinion : 
Nor  do  I  think  that  the  case  of  Duval  v. 
Bibb,  has  gone  so  far  as  it  has  been  con- 
tended. 

482  *I  will  examine  the  most  prominent 
reasons,    which    would    be    probably 

urged  to  justify  that  position. 

1st.  It  may  be  said  that  the  words  of  our 
act  of  Assembly,  [R.  C.  c.  99,  {  29,  ed. 
1819,]  are  very  strong,  being  that**the  pos- 
session of  the  bargainor  shall  be  conveyed 
as  perfectly  as  if  the  bargainee  had  been 
enfeoffed  with  livery  of  seisin;"  and  that 
these  words  ''are  not  in  the  statute  of 
uses."  It  is  true  they  are  not.  But,  the 
answers  are:  1.  That  these  words  relate  to 
the  possession  of  the  bargainee,  not  that 
of  the  bargainor.  2.  That  a  similar  con- 
struction had  taken  place  upon  the  statute 
of  uses,  and  our  act  not  only  took  up  and 
enacted  in  strong  terms  the  substance  of 
that  statute,  but  also  the  construction  which 
had  taken  place  upon  it.  And,  3.  A  pos- 
session in  the  bargainor  is  pre-supposed  by 
the  very  terms  of  the  clause. 

2d.  It  may  be  said,  that  the  emphatical 
word  seised,  contained  in  the  Bnglish  stat- 
ute of  uses,  is  omitted  in  our  act;  whence 
it  is  inferrible  that,  under  the  latter,  a 
seisin  or  possession  is  not  necessary. 

The  answer  is,  that  the  introduction  of 
that  word  in  the  statute  of  uses  had  been 
adjudged  to  exclude  terms  for  years,  or 
chattel  interests,  2  Black.  Com.  336;  and 
the  omission  of  it  in  our  act  may  fairly  be 
attributed  to  a  design  to  embrace  those 
interests;  interests,  which  lie  in  posses- 
sion, and  not  in  seisin. 

3d.  It  may  be  said,  and  with  truth,  that 
a  greater  liberality  now  exists  in  respect  of 
transferring  choses  in  action  and  possibili- 
ties, than  did  at  the  time  of  enacting  the 
statute  of  uses;  and  hence  a  variation 
might  arise.  The  answer  is,  that  the  Leg- 
islature, as  evidenced  by  the  act  of  pre- 
tensed titles,  substantially  similar  to  the 
British  act  on  the  same  subject,  still  con- 
sider such  transfers  as  proper  to  be  pro- 
hibited. We  cannot  argue  from  this  source, 
therefore,  further  than  the  just  construction 
of  their  words  will  warrant. 

483  *4th.  But,    the  great    argument   is 
deduced  from  the  consequences  which 

would  ensue  from  adhering  to  the  ancient 
doctrines  on  this  subject.  Admitting  that 
these  consequences  may  be  injurious  on  one 
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side,  especially  in  a  young  country,  where 
vast  tracts  of  land  are  still  uncleared,  and 
in  relation  to  which  there  may  be  a  diffi- 
culty in  tracing  the  possession,  I  am  not 
prepared  to  say,  whether  equal  or  greater 
inconveniences  would  not  result,  from  re- 
tracing the  policy  of  the  law  in  respect  of 
maintenance;  admitting  an  unlimited  right 
of  transferring  possibilities  and  rights  in 
action  in  relation  to  lands;  and  losing  sight 
of  that  possession  which  is  deemed  by  the 
common  law  an  essential  link  of  title. 

As  to  going  into  these  consequences,  and 
departing  from  the  letter  and  spirit  of  the 
act  and  principles  of  the  clause  now  before 
as,  I  disclaim  the  power,  and  leave  the  sub- 
ject to  the  wisdom  o€  another  department. 

I  have  said  that  nothing  in  the  case  of 
Duval  V.  Bibb,  goes  to  dispense  with  stat- 
utory as  well  as  actual  possession.  This 
opinion  accords  with  my  own  ideas  of  the 
decision  at  the  time ;  and  is  not  shaken  by 
a  deliberate  consideration  of  Mr.  Call's  re- 
port of  that  case.  It  is  true,  the  report  is 
rather  indistinctly  expressed,  but  its  mean- 
ing may  be  clearly  eviscerated.  It  is  im- 
portant, that  in  that  case  there  was  a 
statutory  possession  in  Graves:  It  is  a 
sound  rule  of  construction,  that  the  mean- 
ing of  doubtful  or  ambiguous  expressions 
is  to  be  determined  by  reference  to  the 
actual  case  to  which  they  were  applied. 
Let  us  not  lose  sight  of  this  standard  in  the 
case  before  us.  It  is  also  important  that, 
although  for  distinction  sake,  I  use  the 
term  statutory,  in  opposition  to  actual  pos- 
session, that  possession  is  of  high  dignity 
under  our  act,  being  equal  to  one  transferred 
by  liverv  of  seisin.  In  the  very  case  now 
in  question,  it  was  held  to  merge  and  ex- 
tinguish the  actual  possession  of 
484  Bibb,  who  had  *holden  as  terre-tenant 
for  more  than  twenty  years  before  the 
deed  to  Graves,  and  who  still  held;  judg- 
ment was  given  against  Bibb,  notwith- 
standing his  possession,  for  the  premises 
in  question.  This  could  not  have  been 
done,  as  twenty  years  gives  a  title  in  eiect- 
ment,  if  Bibb's  possession  had  been  adverse 
in  respect  of  Graves.  In  truth,  it  was 
deemed  to  be  Graves's  possession :  A  stat- 
utory possession,  indeed,  instead  of  an 
actual  one. 

This  decision  has  exalted  the  dignity  of 
statutory  possession  to  its  proper  level.  It 
goes  to  give  to  a  constructive  possession 
existing  in  the  bargainor  at  the  time  of  the 
conveyance,  the  same  effect  as  an  actual 
possession.  It  gives  to  the  statutory  in- 
vestiture an  equipollent  effect  with  an  in- 
vestiture by  livery  of  seisin.  All  those 
expressions  in  the  reported  case,  importing 
that  Graves  was  out  of  possession,  only 
mean  that  he  had  not  the  actual  occupancy. 
They  do  not  import  that  he  had  not  that 
species  of  possession  which  is  conferred  by 
the  operation  of  the  statute;  and  which, 
in  this  case,  was  powerful  enough  to  over- 
rule the  actual  occupancy  of  Bibb.  Such 
was  clearly  the  meaning  of  the  President, 
in  this  part  of  the  report :  *  *  Whether  a  per- 
son out  of  possession  can  convey  his  title 
by  bargain  and  sale,  or  any  other  statutory 
conveyance?  seems  settled  by  decisions  in 
England,  under  their  statute  of  uses :  And 
our  act  of   Assembly,    page    167,    in    con- 


formity to  those  decisionf,  has  added  a 
clause,  not  in  the  statute  of  uses,  that  those 
conveyances  shall  transfer  the  possession 
to  the  use,  as  perfectly  as  if  the  bargainee 
had  been  enfeoffed  with  livery  of  seisin  of 
the  land  conveyed."  In  my  sense  of  this 
subject,  the  English  decisions  warrant  the 
position ;  they  give  to  a  statutory  posses- 
sion in  the  bargainor  the  effect  of  actual 
possession.  That  effect  existing  under  the 
statute  of  uses  is  corrot>orated  here  by  the 
emphatical  words  of  our  act  importing  its 
equivalence  with  livery  of  seisin.  In  this 
view,  the  President  was  correct ;  but, 
485  that  able  and  correct  *  Judge  would 
never  have  said  that  a  bargainor, 
having  no  manner  of  possession,  could  con- 
vey a  title  under  the  statute  of  uses..  Every 
tyro  in  the  common  law  knows  the  case 
to  be  otherwise. 

Thus  much  for  the  report  itself:  The 
memorandum  of  the  reporter  must  be  un- 
derstood in  the  same  sense.  Every  thing 
said  in  Court,  and  out  of  Court,  upon  the 
subject,  had  relation  to  the  existing  case ; 
and  I  am  clearly  of  opinion,  that  the  am- 
biguity on  this  subject  has  only  arisen 
from  using  the  words  out  of  possession,  in 
their  vulgar,  instead  of  their  legal  sense. 

Thus  considering  and  understanding  that 
case,  I  trust  I  stand  entirely  acquitted  for 
giving  this  explanation  of  it,  and  for  be- 
lieving 'it  does  not  reach  the  point  now  be- 
fore us. 

In  the  case  before  us.  Blow,  the  bargainor 
of  the  appellant,  is  not  found  to  have  had 
even  a  constructive  or  statutory  possession, 
as  Bibb  was.  The  contrary  is  rather  in- 
ferable from  an  expression  in  his  (Blow's) 
deed:  Which  describes  the  lot  as  now  prop- 
erly belonging  to  him ;  thereby  rather  ex- 
cluding an  idea  of  that  possession  in 
Newsum,  which  would  have  resulted  to  him 
by  operation  of  law,  had  Newsum  himself 
been  possessed. 

This  view  of  the  subject,  in  my  opinion, 
decides  the  cause  in  favour  of  the  appel- 
lants. It  is,  therefore,  unnecessary  to  dis- 
cuss the  particular  question,  made  by  their 
counsel,  before  alluded  to.  I  would  say, 
however,  if  it  were  necessary,  that  it  is  too 
rigid  a  construction  of  the  deed  under  which 
the  plaintiffs  claim,  to  adhere  merely  to 
the  emphatical  terms  relied  on,  *  *as  the 
run  now  meanders;"  and  reject  the  other 
words  in  the  same  deed  describing  the  land, 
as  being  all  that  tract  purchased  from 
Newsum,  &c.  The  construction  of  a  deed 
shall  be  made  upon  a  consideration  of  all 
its  expressions  of  description  ;  besides, 
486  these  emphatical  terms  (as  *they  are 
called)  were  probably  taken  from  the 
deed  under  which  the  bargainor  claimed,  as 
a  part  of  the  description  of  the  land;  and, 
if  so,  were  not  meant  to  be  tied  down  to 
the  actual  period  of  the  date  of  the  deed  in 
question. 

I  am,  therefore,  of  opinion,  that  the 
judgment  of  the  District  Court  is  erroneous, 
and  ought  to  be  reversed'. 

FLEMING,  Judge  It  is  unnecessary  to 
discuss  this  subject  at  length,  as  the  ques- 
tion turns  upon  the  right  of  possession  al- 
together; for,  the  person  in  possession  has 
a  right  to  hold,  until  a  better  title  is  shewn. 
Here,    Baird    claimed   the    premises    from 
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Blow,  and  he  from  Newsum ;  but  no  seisin 
or  title  is  found,  either  in  Newsum  or 
Blow:  of  course,  the  latter  had  none  to 
convey  to  Baird ;  who,  therefore,  has  shewn 
no  title  to  recover  agfainst  the  tenant  in 
possession,  whose  right  is  prima  facie  par- 
amount to  any  other;  and  cannot  be  dis- 
turbed, as  before  observed,  except,  by  one 
shewing  a  better  title.  Consequently,  I  am 
of  opinion,  that  the  judgment  is  erroneous, 
and  ought  to  be  reversed. 

CARRINGTON,  Judge.  Whatever  opin- 
'ion  I  might  have  entertained  upon  the  main 
question  made  in  the  cause,  it  is  unneces- 
sary to  declare  it,  as  the  plaintiff,  in  the 
District  Court,  has  shewn  no  right  of  entry 
in  himself:  For,  to  enable  him  to  recover, 
he  ought  to  have  shewn  a  better  title  to  the 
premises,  than  the  tenant  in  possession 
had:  but,  this  he  has  not  done.  He  has 
produced  a  deed  from  Newsum  to  Blow, 
under  whom  he  claims:  but,  he  has  not 
shewn  that  Newsum  had  an3^  title,  or  that 
he  ever  was  seised,  or  possessed  in  any 
manner  whatever.  The  case,  therefore, 
differs  from  that  of  Duval  v.  Bibb :  For,  in 
that,  Bibb,  the  person  under  whom  Graves 
claimed,  was  found  to  have  been  in  posses- 
sion for  more  than  twenty  years  next  before 
the  date  of  the  conveyance;  and,  conse- 
quently, there  could  be  no  doubt,  but 
487  *that  the  statute  transferred  the  POS7 
session  to  Graves ;  who  migbtf  there* 
fore,  convey  it  to  Duval :  But,  here,  neither 
title  or  possession  is  found  in  either 
Newsum  or  Blow;  and,  of  course,  the 
plaintiff  could  not  derive  either,  under  the 
conveyance  to  him  by  the  latter.  There- 
fore, without  entering  into  the  general 
question,  but  observing  only,  that  the 
argument,  founded  on  the  act  of  Assembly 
against  buying  and  selling  pretensed  titles, 
appears  to  me  to  have  nothing  to  do  with 
the  case,  (since  it  merely  creates  a  penalty, 
and  does  not  affect  the  right,)  I  am  of 
opinion  that  th^  judgment  of  the  District 
Court  is  erroneous,  and  ought  to  be  re- 
versed. 

LYONS,  Judge.  No  seisin  or  right  of 
possession  is  found  in  either  Newsum  or 
Blow :  Consequently,  the  plaintiff  could  de- 
rive no  title  under  either  of  them.  I  con- 
cur, therefore,  that  the  judgment  ought  to 
be  reversed. 

The  judgment  of  the  Court  was  as  fol- 
lows: 

*'The  Court  is  of  opinion,  that  the  said 
District  Court  ought  not  to  have  permitted 
the  deed  from  Blow  and  wife,  to  the  said 
Baird,  in  the  bill  of  exceptions  stated,  to 
go  to  the  jury  as  evidence  to  shew  that  the 
said  Baird  had  a  legal  right  to  the  land  in 
dispute,  unless  it  had  been  also  proved, 
that  the  said  Blow,  or  those  under  whom 
he  claimed,  had  such  a  possession  thereof, 
as  would  enable  them  to  convey  and  trans- 
fer a  legal  title  to  the  said  Baird,  by  deed 
of  bargain  and  sale,  under  the  fourteenth 
section  of  the  act  of  Assembly,  entitled.  An 
act  for  regulating  conveyances;  and  that 
the  said  judgment  is  erroneous.  Therefore, 
it  is  considered,  that  the  same  be  reversed 
and  annulled,  and  that  the  plaintiffs  recover 
against  the  lessor  of  the  defendant  their 
costs  by  them  expended  in  the  prosecution 
of  their  writ  aforesaid   here.     And  it  is  or- 


dered, that  the  jury's  verdict  be  set  aside, 
and  that  a  new  trial  be  had  in  the  cause ; 
and  that  on  such  trial,  the  Court  do  not  al- 
low the  said  deed  to  go  to  the  jury  as  evi- 
dence of  the  legal  title,  without  such  proof 
as  aforesaid. 
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Banraiaand  Sale— Possession  of  Banralnor.*— If  the 

title  of  the  heir  be  abated  by  a  atransrer.  he  can- 
not convey  it  by  deed  of  bargain  and  sale,  before 
entry. 

In  ejectment  brought  by  William  Hall 
against  Mary  Hall,  the  parties  agreed  a 
case,  stating,  that  William  Hall  obtained  a 
patent  from  Lord  Fairfax,  on  the  2l8t  of 
May,  1751,  for  582  acres  of  land,  and  en- 
tered on  and  was  seised  thereof  as  the  law 
directs.  That  he  devised  the  same  to  his 
sons  Thomas  and  Joseph,  for  life,  with  re- 
mainder to  their  eldest  sons  and  their  heirs, 
but,  if  no  male  issue,  to  their  eldest 
daughters. 

That  the  said  William   Hall   died   on  the 
10th  of  November,  1764,  leaving  seven  sons, 
to  wit,  William,  the  eldest,  James,  Richard, 
John,  Anthony,    Thomas   and  Joseph ;  and 
four  daughters,   KUzabeth,   Ruth,    Hannah 
and  Sarah.     That,  at  the  time  of    making 
the  will,  neither  the  said  Thomas  or  Joseph 
were   married,    or  had  issue.     That  Joseph 
died   on    the   Ist  of  Jaxinary,  1797,  witbcmt 
issue,  but  leaving  a  will,    whereby   he   de- 
vised  an  estate   for  life  in  396  acres  of  the 
said  land  to  his  wife,  who  entered,  and  has 
been    ever   since   possessed  thereof.    That 
William    Hall,  the   eldest   son   and  heir  at 
law  as  aforesaid,  by  deed   of   bargain  and 
sale,  dated  the  17th  of  October,  1797,  granted 
to  his  son  William  Hall,  the   said    tract    of 
land,  and  the  undivided,  or  divided  moiety 
thereof.     That,    after  the  death  of  William 
Hall  the  elder,  his  sons  Thomas  and  Joseph 
divided  the  said  lands,  and   they  and  those 
claiming    under   them    have    held  their  re- 
spective  allotments   ever    since.      And    if 
upon  the  whole  matter,  the  law  was  for  the 
plaintiff,  judgment  was   to  be   entered  for 
him  as  to  one  moiety  of   the   land   devised 
to  Joseph  and  Thomas,    being  the  land»  in 
the  declaration  mentioned ;  otherwise,  judg- 
ment   was    to    be    entered  for   the  defend- 
ant.       The     District      Court      gave 
489      ^judgment     for     the    plaintiff;    and 
thereupon,     the    defendant    appealed 
to  this  Court. 

Randolph.  The  special  verdict  does  not 
shew  that  a  partition  was  ever  made ;  for, 
there  can  be  no  partition  between  joint- 
tenants,  without  deed,  Co.  Litt.  169:  and 
the  verdict  does  not  find  that  any  deed  rras 
actually  made.  The  testator  could  not  have 
contemplated  the  remainderman's  coming 
into  possession,  earlier  than  the  death  of 
both  joint-tenants;  and  he  had  a  right  to 
give  his  estate  as  he  pleased. 

Steuart,  contra.  The  verdict  finds  a  par- 
tition; and,  that  must,  necessarily,  be 
taken  to  mean  a  legal  partition.  Besides, 
by  the  act  of  1786,  [ch.  98,  R.  C.  ed.  1819.] 

*Deeds-^ Possession  in  Qrantor.— See  the  principal 
case  cited  in  foot-note  to  Kincheloe  v.  Tracewells.  11 
Gratt.  587;  footnote  to  Tabb  r.  Baird.  8  Call  476; 
Williams  V.  Snidow,  4  Letirh  17:  Birthrlffhtv.  Hall.  J 
Monf.  538,  530.  See  also,  foot-note  to  Duval  v.  Bibb,  3 
Call  362. 
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joint-tenants  are  made  tenants  in  common; 
and  of  course,  the  plaintiff  represented  his 
ancestor.  The  title  could  not  be  in  abey- 
ance, but  must  have  been  in  the  heir  at 
law. 

Randolph.  The  verdict  only  finds  that 
there  was  a  division,  and  not  a  partition. 
Of  course,  the  answer  given  on  the  other 
side,  does  not  avail.  The  estate  ought  to 
be  considered  as  an  estate  pur  autre  vie ; 
and,  then  the  doctrine  of  occupancy  takes 
place.  This  construction  may  be  made,  as 
it  is  the  case  of  a  will,  although  it  might 
have  been  otherwise  in  the  case  of  a  deed. 

Cur.  adv.  vult. 

ROANE,  Judge.  In  this  case  William 
Hall  the  bargainor,  in  the  deed  of  October, 
1797,  had  either  a  right  to  recover  the 
premises,  in  the  event  which  has  happened 
of  Joseph  Hall's  having  died  without  chil- 
dren, or  he  had  not. 

If  he  could  recover,  it  would  be  as  heir  to 
old  William  Hall,  and  as  a  reversioner  of 
the  estate  in  question. 

490  *If  he  could  not  recover,  then  judg- 
ment should  have  been  given  for  the 

defendants,  upon  the  merits  of  the  title. 

But,  if  he  himself  could  recover,  it  still 
remains  to  enquire,  whether  his  bargainee, 
the  lessor  of  the  plaintiff,  can  recover,  the 
bargainor  not  having  entered  after  Joseph's 
death ;  but,  on  the  contrary,  the  appellant 
being  found  to  have  been  in  possession 
ever  since  his  death? 

This  question  then,  is  that,  decided  in 
Tabb  V.  Baird,  ante  471,  unless  a  difference 
shall  be  supposed  to  arise  from  the  differ- 
ence of  the  ouster  in  the  two  cases :  The 
ouster,  there,  being  a  disseisin,  and  in  this 
case,  I  conceive  an  intrusion. 

An  intrusion  is  defined  to  be  *^an  entry  of 
a  stranger  after  a  particular  estate  of  free- 
hold is  determined,  before  him  in  remainder 
or  reversion,"  3  Black.  Com.  145. 

I  presume  in  this  case,  the  appellant  is 
considered  as  a  stranger,  although  she 
claims  (and. entered)  under  the  will  of  her 
husband. 

But,  in  this  species  of  ouster,  as  well  as 
disseisin  and  abatement,  an  actual  entry  is 
necessary  on  the  part  of  the  disseised. 

That  entry  not  having  preceded  the  con- 
veyance in  the  present  case,  that  convey- 
ance is  not  valid  according  to  the  decision 
of  Tabb  V.  Baird.  The  conveyance  was  of 
a  mere  right  of  entry.  During  the  life  of 
the  particular  tenant,  his  possession  was 
the  possession  of  the  reversioner ;  but,  upon 
his  death,  and  the  intervention  of  the  pos- 
session of  a  stranger,  the  case  was  altered. 

I    must,  therefore,    in    this   point,    give 

judgment  in  this  case,  against  the  present 

appellee,  although  I  think   at  present,  that 

the  merits  of  the  title  are  in  his  favor. 

491  *I  am  of  opinion,  that  the  judgment 
of  the  District  Court  ought   to  be  re- 
versed. 

PER  CUR.     Reverse  the  judgment. 


Wartenby  v.  Moran. 

[Friday,  NoTember  4th,  1808.] 
Rent— Re-entry  for   Nonpeyment.*— if    a  rrant  be 

•Ground  Rents.— The  principal  case  is  cited  in 
Willis  V.  com..  97  Va.  6fl0,  84  S.  E.  Rep.  400.  to  the  point 
that,  ground  rents,  tbouffli  not  common  in  Vircrinia, 
are  yet  recognized  as  valid. 


made,  reserving  a  yearly  rent,  with  a  condition 
that  the  grantor  may  re-enter  If  the  rent  be  not 
paid,  after  demand  made  upon  the  premises,  if  no 
property  is  foand  on  the  land,  whereof  distress 
>  can  be  made:  the  grantor,  upon  demand  made, 
and  failure  to  pay.  no  property  to  distrain  being 
found  on  the  land,  may  re-enter,  and  grant  over 
to  another. 

In  ejectment  by  Tibbs  on  the  demise  of 
Blair  Moran  and  Richard  Wells  against 
Wartenby  for  a  lot  of  land,  the  jury  found 
a  special  verdict,  which  states:  That 
Charles  Prather  and  wife,  by  deed  of  bar- 
gain and  sale,  conveyed  to  Edward  and 
Blair  Moran  in  fee  simple;  which  deed, 
dated  the  11th  December,  1790,  they  find  in 
hasc  verba,  and  it  contains  a  clause  that 
the  grantee  should  pay  a  yearly  rent ;  with 
a  clause  of  re-entry  for  non-payment  of  the 
rent,  after  demand  made  upon  the  premises, 
if  no  effects  to  distrain  could  be  found. 
That  the  grantees  entered,  and  were  seised 
until  Oct.  li?,  1792;  when  Edward  died,  leav- 
ing the  plaintiff  Moran,  his  heir  at  law; 
and  Blair  continued  in  possession  of  the 
premises,  until  the  16th  of  the  month ;  when 
no  rent  having  ever  been  paid,  and  no 
effects  to  distrain  found  upon  the  premises, 
Prather  entered  thereon,  and  demanded  the 
rent,  and  for  failure  in  the  payment  thereof, 
and  for  want  of  goods  whereof  distress  could 
be  made,  he  made  an  actual  entry  on  the 
premises,  and  continued  possessed  until  the 
1st  of  June,  1795;  when  he  conveyed  to 
Robins,  who  entered,  and  was  possessed, 
until  July  6,  1795,  when  he  conveyed  to 
Wartenby,  the  defendant ;  who  entered  and 
was  possessed  until  the  lease,  entry  and 
ouster,  in  the  declaration  mentioned.  That 
upon  the  11th  of  December,  17%,  the  plain- 
tiff Moran  conveyed,  in  fee,  to  the  plaintiff 
Richard  Wells.  That  Prather  obtained  a 
patent  for  451  acres,  (of  which  the  lot  in 
the  declaration  mentioned  is  part;)  and  on 
the  10th  of  March,  1798,  the  said  Richard 
Wells  entered  on  the  premises,   and  made  a 

lease  for  ten  years  to  Tibbs,  who  en- 
492      tered  on  the  11th  of  that  month,  *and 

was  possessed  until  the  18th,  when 
he  was  ejected  by  the  defendant.  The  Dis- 
trict Court  gave  judgment  for  the  plaintiffs ; 
and,  thereupon,  the  defendant  appealed  to 
this  Court. 

Wickham,  for  the  appellant. 

Prather's  title  is  not  found;  but,  it  is 
stated  in  the  verdict,  that  he  obtained  a 
patent  from  the  Commonwealth.  The  suit 
is  brought  by  two  persons  claiming  differ- 
ent rights;  which  cannot  be  supported. 
The  entry  of  Prather  for  non-payment, 
renders  all  title  under  Moran  void.  The 
distinction,  in  the  Knglish  books,  is 
grounded  on  the  non-payment  of  the  rent 
absolutely :  but  here  he  may  enter,  first,  to 
distrain ;  secondly,  to  hold,  if  he  cannot 
find  property  to  distrain  :  and,  as  it  is  found 
that  there  is  no  property  to  distrain,  the 
title  under  Moran  is  necessarily  void. 
Although  it  be  generally  true,  that  where 
both  parties  claim  under  the  same  person, 
neither  shall  attempt  to  impeach  his  title; 
yet,  that  cannot  be  insisted  on  now,  as  the 
point  is  not  left  open,  after  the  verdict. 
Wells  never  was  in  possession,  and  Moran 
was  disseised:  of  course,  it  is  not  like  the 
case  of  Duval  v.  Bibb,  ante,  362,  where 
there  was  a   constructive   possession.     The 
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Terdict  does  not  find  the  lease,  entry,  and 
ouster  as  to  both,  but  as  to  Wells  only. 

Warden,  contra. 

Wells  is  entirely  out  of  the  question,  and 
his  claim  does  not  affect  the  case.  Moran 
is  the  person,  who  claims  title  in  the  land; 
and  the  jury  have  found  that  the  deed  of 
bargain  and  sale  was  in  fee;  of  course, 
the  condition  in  the  deed  avails  nothing, 
as  the  jury  have  taken  the  law  of  the  case 
upon  themselves.  The  estate  was  turned 
into  a  tenancy  in  common,  and  descended 
according  to  the  act  of  Assembly.  The 
entry  is  not  found  to  have  been  for  the  pur- 
pose of  making  distress:  for,  it  is  only 
that  he  entered  to  demand  the  rent;  and  it 
was  all  done  uno  flatu.  No  previous  notice 
was  given ;  and,  therefore,  the  grantee 

493  *had  no  right  to  enter  for  the  breach, 
at    that    time.      Both    parties    claim 

from  Prather,  and,  consequently,  neither 
ought  to  be  allowed  to  impeach  his  title. 
The  result  is,  that  judgment  ought  to  be 
entered  in  favor  of  Moran. 

Wickham,  in  reply. 

Moran  was  out  of  possession ;  and,  there- 
fore, the  deed  from  him  to  Wells  is  void. 
The  declaration  is  upon  two  different  titles, 
which  cannot  be  maintained.  The  finding 
of  the  jury  is  confined  to  Wells,  and  does 
not  extend  to  Moran ;  for,  the  verdict  is 
taken  upon  the  second  count,  which  relates 
only  to  Well's  lease.  The  finding  that  Mo- 
ran took  a  fee,  makes  no  difference ;  for 
still,  the  whole  deed  is  found,  and  the  Court 
are  to  decide  upon  the  deed  itself.  But,  the 
finding  is  true ;  for,  Prather  did  convey  a 
fee;  but  it  was  a  fee  upon  condition,  only. 
There  was  no  occasion  for  any  previous 
notice  of  the  entry  for  distress.  It  is  never 
done,  and  there  is  nothing  in  the  law  which 
makes  it  necessary.  The  objection,  that 
both  claim  from  Prather,  ought  to  have 
been  insisted  on  before  the  jury ;  and  is 
unimportant  now. 

Warden.  The  entry  was  for  the  purpose 
of  re-possessing  himself  of  the  estate ;  and, 
therefore,  notice  was  necessary. 

FLEMING,  Judge.  There  is  certainly 
nothing  in  the  argument  of  the  appellee's 
counsel,  that  the  jury  have  found  that  the 
conveyance,  from  Prather  to  Moran,  was 
without  any  condition  ;  because  the  deed  is 
found  in  hsec  verba,  and  contains  the  con- 
dition. 

The  question  then  is,  whether  the  re-entry 
was  lawful?  The  verdict  expressly  finds, 
that  no  rent  had  ever  been  paid;  that 
Prather  made  a  demand;  and  that,  there 
being  no  property  on  the  land  whereof 
distress  could  be  made,  he  entered  for  the 
non-payment ;  which  brings  it  exactly 

494  within  the  *terms  of  the    condition ; 
and,  therefore,  the  grantor  had  clearly 

a  right  to  re-enter. 

There  is  no  ground  for  the  objection,  that 
notice  ought  to  have  been  given  that  a  re- 
entry would  be  made;  because,  the  law  re- 
quires no  such  notice  to  be  given  ;  for,  upon 
the  demand  of  the  rent,  and  no  property 
found  to  distrain,  the  right  of  re-entry  at- 
tached. 6  Bac.  Abr.  29,  [Gwil.  ed. ;]  2 
Roll.  Abr.  427;  7  Co.  29;  Litt.  |  233. 

As  both  parties  claim  under  the  same 
title,    unless   the    plaintiff  shews   a  better 


right,  there  is  no  ground  to  impeach  the 
possession  of  the  defendant. 

And,  upon  the  whole,  I  am  of  opinion 
that  Prather  had  a  right  to  re-enter  and 
possess  himself  of  his  former  estate,  and 
that  his  deed  to  Robins  was  valid:  of 
course,  Wartenby,  who  claims  under  him, 
and  is  now  in  possession,  has  the  better 
title;  and,  therefore,  the  judgment  of  the 
District  Court  ought  to  be  reversed. 

CARRINGTON,  Judge.  The  verdict 
finds  that  the  rent  was  not  paid;  that  it 
was  demanded,  and  that  there  was  no  goods 
upon  the  premises,  whereof  distress  could 
be  made :  Of  course,  by  the  express  terms 
of  the  condition,  the  bargainor  had  a  right 
to  re-enter.  There  is  nothing  in  the  objec- 
tion that  no  title  in  Prather  is  found;  for, 
as  both  parties  claim  under  him,  the  one 
in  possession  ought  not  to  be  disturbed, 
unless  the  other  can  shew  a  better  right. 
I  am,  therefore,  of  opinion,  that  the  judg- 
ment of  the  District  Court  ought  to  be  re- 
versed. 

LYONS,  Judge.  The  demand  of  the 
rent,  with  the  non-payment,  and  want  of 
property  on  the  premises,  whereof  distress 
could  be  made,  are  expressly  found  by  the 
jury :  Of  course,  the  right  of  entry  accrued 
by  the  express  terms  of  the  deed;  and, 
therefore,  the  judgment  of  the  District 
Court  ought  to  be  reversed. 


495  *  Harvey  v.  Preston. 

[Wednesday.  November  2d.  1808.] 

Caveat— Time  for  Bnterlns*— Whence  Calcalatod.—Tlie 

time  of  the  retnrn  of  the  survey  into  the  office,  ia 
the  period  from  whence  the  six  months  are  to  be 
calcalated  for  entering  a  caveat ;  in  such  a  case, 
the  caveat  must  shew  the  fact. 

Sane— Inclusive  5arvey.— A  caveat  lies  as  to  an  in- 
clusive sarvey.  although  there  be  no  certificate 
from  the  Ck)nnty  Court,  that  it  is  reasonable. 

Inclusive  Surveys— Construction  of  Statute. t— The  act 
of  Assembly  concerning  inclusive  surveys  does 
not  extend  to  lands  held  by  entry  only. 

Land -Entry— Effect  of  Prior  Entries.— No  entry  can 
be  made  under  a  warrant  which  is  exhausted  by 
prior  entries. 

Patent— Issued  by  Lt.  Gov.— Presanptlon.— If  a  patent 
be  issued  by  the  Lt  Gov.  it  will  be  presumed  that 
the  Gov.  was  absent.  &c. 

Cavaat—DanaKes.— Damages  are  not  to  be  given 
upon  affirmance  of  the  Judgment  in  cases  of 
caveat. 

Harvey  entered  a  caveat  against  a  patent 
to  Preston  for  950  acres  of  land  in  the 
county  of  Botetourt ;  which  was  surveyed 
for  Preston   upon    the   13th   of   December, 

*Caveat-Wlien  Instituted.— As  to  when  the  sait  by 
caveat  must  be  instituted,  see  the  principal  case 
cited  in  Noland  v.  Cromwell,  4  Munf.  I6f. 

tinclusive  Surveys -Construction  of  Statute.— The 
principal  case  is  cited  in  Preston  v.  Harvey.  2  Hen.  & 
M.  65,  to  the  point  that,  the  act  of  a.ssembly  con- 
cern lufir  inclusive  surveys,  relates  only  to  patented 
lands. 

Caveat— When  Senior  Patentee  May  Pile.— The  prin- 
cipal case  is  cited  in  Clements  v.  Kyles,  IS  Gratt 
478,  to  the  point  that,  a  party  may  enforce  a  com- 
plete lefiral  title  by  caveat  against  another  seeking* 
to  obtain  a  new  errant  for  the  same  land.  The  prin- 
cipal case  is  cited  to  this  point  in  Hardman  v.  Board- 
man.  4  LeifiTh  38 i. 

Same— Necessity  of  Setting  Up  All  Claims  In  Pint 
Caveat.— The  principal  case  is  cited  in  Beckwith  v. 
Thompson.  18  W.  Va.  1%,  for  the  proposition  tbat  a 
party  is  not  bound  In  the  first  caveat,  which  he  files, 
to  set  up  and  specify  all  claims  or  firronnds  for 
claiminer  the  land,  but  may  setup  one  only,  and 
after  it  is  determined,  set  up  another  and  different 
claim  or  ground  of  claim  in  a  second  caveat :  and 
the  judgment  on  the  first  caveat  in  no  manner 
afFects  him  in  setting  up  his  second  and  different 
claim  in  the  second  caveat.  See  the  principal  case 
cited  in  Preston  v.  Harvey,  2  Hen.  &  M.  03. 
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1793,  under  an  order  of  Botetourt  Court, 
granting  him  leave  to  comprehend  his  sev- 
eral adjoining  claims  in  one  survey;  be- 
cause Harvej  claimed  part  thereof  by  an 
entry  of  the  ISth  of  April,  1785,  for  250 
acres;  of  which,  187  acres  were  surveyed 
on  the  3d  of  June,  1785,  and  a  patent  ob- 
tained therefor  on  June  11th,  1787.  The 
jury  find  Harvey's  entry,  survey  and  patent ; 
as  also  the  several  entries  of  Preston,  with 
his  inclusive  survey:  They  likewise  find, 
that  the  inclusive  survey  contained  part  of 
Harvey's  survey;  that  the  last  course,  but 
one,  of  Harvey's  survey,  was  never  actually 
ran ;  that  Preston,  when  he  made  his  in- 
clusive survey,  knew  he  was  upon  the  land 
claimed  by  Harvey,  whose  entry  he  sup- 
posed to  be  vague  and  illegal.  The  District 
Court  gave  judgment  in  favor  of  Harvey ; 
and,  thereupon,  Preston  appealed  to  this 
Court. 

Randolph,  for  the  appellant. 

There  ought  to  be  a  venire  facias  de  novo. 
By  the  R.  C.  148,  [ed.  1803,]  any  person, 
having  a  surplus  within  his  boundaries, 
may  apply  for  a  re-survey.  The  caveat  has 
been  entered  prematurely ;  for,  it  is  before 
the  County  Court  had  given  judgment  upon 
the  return  of  the  re-survey ;  which  has  the 
effect  of  subjecting  us  to  costs,  which  we 
ought  not  to  bear.  Another  reason  is,  the 
Lieutenant  Governor  could  not  issue  a 
patent,  unless  it  appeared  that  the  Governor 
was  absent,  &c.  but  nothing  of  that  kind 
is  shewn  in  the  patent.  A  third  reason  is, 
that  the  survey  is  not  correct;  for  the  last 
course,  but  one,  is  not  found  to  be 
496  run ;  and  'the  ^omission  might  have 
made  a  great  difference  in  the  quan- 
tity of  the  land,  as  well  as  in  the  course  of 
the  lines;  which  may  thereby  have  been 
rendered  altogether  uncertain.  The  failure, 
therefore,  is  a  fatal  objection. 

Wickham,  contra. 

There  is  no  occasion  for  a  venire  de  novo; 
for,  the  re-survey  is  in  the  record.  Besides, 
there  is  an  agreement  to  dismiss  the  caveat 
in  the  County  Court,  and  to  enter  it  in  the 
District;  where  a  survey  was,  by  consent, 
ordered  in  the  same  manner  as  if  it  had 
been  continued  in  the  County  Court:  which 
obviates  every  objection  made.  The  verdict 
finds  that  a  patent  was  granted  to  Harvey ; 
which  implies  that  it  was  issued  rightly. 
But,  if  there  was  no  patent,  still  we  have 
a  survey ;  which  is  sufi^cient  to  support  the 
caveat.  The  survey  is  accurate  enough ; 
for,  the  small  mistakes  in  the  original  sur- 
vey will  not  affect  the  case;  as,  the  last 
survey,  under  the  order  of  the  Court,  has 
rectified  them,  and  made  every  thing  cer- 
tain. 

Harvey's  is  the  better  title.  Preston's 
old  survey  does  not  interfere  with  Harvey's 
entry;  he  withdrew  part,  and  surveyed  the 
residue.  This  survey  pursued  the  entry, 
although  the  jury  find  it  did  not  touch  the 
outward  lines  of  it.  All  the  lines  are  estab- 
lished except  the  mistakes  at  the  corner  D: 
but  the  jury  intended  to  say  these  are  the 
corners  meant;  and  that  the  lines  and  cor- 
ners are  included  in  Harvey'^  survey  and 
grant.  The  land,  then,  being  identified, 
small  mistakes  will  not  vitiate.  Herbert 
v.  Wise,  ante,  239,  and  Shaw  v.  Clements, 
1  Call,  438.     The  jury,  by  establishing  our 


corners,  in  effect  have  said,  that  the  plat 
contains  our  land.  The  last  line  but  one, 
not  having  been  run,  will  make  no  differ- 
ence, if  there  were  data  enough  to  ascertain 
it.  The  line  is  a  short  one,  and  might  have 
been  laid  down  without  the  aid  of  a  chain. 
Stever  v.  Gillis,  in  this  Court,  ante  417, 
the  other  day,  R.  C.  148,  ed.  1803. 

497  *Preston's     claim      is      not      well 
founded.     He  calls    for    our    survey, 

which  he  cannot  transcend,  as  he  must 
take  our  lines  as  his  own  limits.  His  en- 
try, besides,  is  without  any  warrant;  for, 
the  whole  was  appropriated  by  others  be- 
fore that  was  made.  But  he  did  not  hold 
grants  for  adjoining  tracts:  For,  he  had 
entries  merely;  and  the  courses  were  un- 
certain :  But  it  must  be  shewn,  that  the 
.lines  actually  adjoin,  before  the  party  is 
entitled  to  an  inclusive  patent.  In  making 
the  survey,  they  went  upon  our  land, 
knowing  the  fact  to  be  so;  which  is  a  very 
material  circumstance. 

Randolph,  in  reply. 

Preston  has  not  shewn  a  title ;  but  neither 
has  Harvey,  and  that  is  a  good  reason  for 
a  venire  de  novo.  The  two  lesser  warrants 
are  distinct  from  that  for  the  8000  acres. 
There  ought  to  have  been  a  re-survey,  and, 
therefore,  the  caveat  was  premature.  The 
survey  in  the  District  Court  has  not  been 
returned  into  the  Register's  ofiBce,  within 
the  six  months,  and  that  is  a  full  answer 
to  the  proceedings  in  that  Court.  But,  if 
Harvey  shews  no  title,  he  had  no  right  to 
caveat  our  patent:  and,  therefore,  the  judg- 
ment should  be  in  our  favour,  upon  the 
merits.  Besides,  the  jury  expressly  find, 
that  there  are  mistakes  in  the  courses  and 
distances;  for,  the  establishment  of  the 
corners  spoken  of  on  the  other  side,  is  pred- 
icated upon  the  last  survey,  and  not  upon 
the  original.  As  one  line  was  not  run, 
the  circumstances  are  necessary  to  be 
known,  in  order  to  ascertain  whether  the 
omission  has  given  Harvey  more  than  he 
was  entitled  to.  The  patent  ought  to  have 
shewn  that  the  Governor  was  absent.  It  is 
not  true,  that  calling  for  Harvey's  lines 
admitted  his  right;  for,  it  was  only  a  sort 
of  index  by  which  be  might  make  his  entry 
certain.  A  man  may  have  an  inclusive 
patent    for   an    entry,  as    well   as  a  grant. 

Wickham.     If  it  is  clear  that  Harvey  had 

a  title,  why  award  a  venire  de  novo,  when 

it   is    evident    that    Preston  has    no 

498  claim?    The  parties  agreed  *to  relin- 
quish the  benefit  of  the  County  Court 

proceedings,  and,  therefore,  it  was  unnec- 
essary to  await  a  judgment  there.  Of 
course,  a  venire  de  novo  can  never  change 
the  case,  and,  therefore,  it  would  be  useless 
to  award  it ;  especially  as  it  appears  that 
Preston  had  no  claim.  Davis  v.  Miller,  1 
Call,  127.  The  last  survey  corrected  all  the 
mistakes  in  the  first,  and  the  jury  expressly 
refer  to  it.  There  must  be  a  grant,  or  there 
can  be  no  inclusive  patent;  for,  the  word 
re-survey,  in  the  act,  evidently  shews,  that 
a  prior  survey  must  have  preceded. 

Randolph.  It  was  necessary,  that  the 
proceedings  in  the  County  Court  should 
have  gone  on  and  be  known,  in  order  to 
ascertain  whether  Preston  had  a  title : 
Which  was  hindered  by  the  premature  ca- 
veat.    If    the   proceedings    in    the   County 
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Court  were  to  be  substituted  by  those  in  the 
District  Court,  still  a  judgement  oug^ht  to 
have  preceded  a  caveat ;  and,  therefore,  the 
consent  spoken  of,  is  no  answer  to  the  ob- 
jection. 

Cur.  adv.  vult. 

ROANE,  Judge.  This  is  a  caveat,  by 
the  appellee,  against  a  grant  under  an  in- 
clusive survey  of  the  appellant,  of  Decem- 
ber 1793 :  The  object  of  it  is,  to  protect  the 
appellee's  title  to  187  acres  (now  found  to 
be  219  acres, )  which  he  claimed  by  patent 
of  the  11th  of  June,  1787,  founded  on  an 
entry  and  survey  prior  to  that  of  the  ap- 
pellant. 

On  the  merits  Mr.  Randolph  seemed  to 
yield  the  cause,  but  contended  that  a  ve- 
nire de  novo  ought  to  issue. 

It  is  certain,  on  those  merits,  that  the 
judgment  of  the  District  Court  is  right; 
for,  the  land  A,  B,  C,  D,  E,  F,  G,  A,  is 
interlocked  under  the  two  titles;  and  that 
of  the  appellee,  is  prior  and  complete; 
whereas,  that  of  the  appellant  is  defect- 
ive. 

499  *But  it  is  said,  that  the  caveat  is 
premature,  as  not  shewn  to  have  is- 
sued within  six  months  after  the  survey. 
The  answer  is,  that  the  time  of  its  return 
into  the  ofSce  is  the  period,  from  which  the 
limitation  is  to  be  computed.  This  time  is 
not  shewn  in  the  present  case.  Perhaps 
the  law  is  directory,  to  the  Register,  in 
this  instance;  and  if  the  appellant  means 
to  take  advantage  of  such  an  objection,  he 
ought  to  have  stated  facts  to  support  it. 

It  was  also  said,  that  being  an  inclusive 
survey,  no  caveat  lies;  because  there  is  no 
certificate,  by  the  County  Court,  that  the 
re-survey  is  reasonable.  I  think,  on  the 
contrary,  that  if  a  caveat  lies  notwith- 
standing such  certificate,  it  lies  a  fortiori 
where  the  certificate  has  been  omitted. 

I  think  the  act  authorising  inclusive  sur- 
veys, does  not  extend  to  lands  held  by 
entry.  If  so,  as  no  separate  survey  was 
made  on  the  appellant's  entry  in  question, 
a  grant  could  not  issue  therefor:  But 
probably,  no  survey  whatever,  even  inde- 
pendent of  the  appellee's  title,  would  have 
availed ;  as  the  entry  of  the  appellant  for 
150  acres  is  found  to  have  been  made  upon 
a  warrant,  which  has  been  exhausted. 

But  it  is  said,  that  this  is  a  caveat  on  the 
ground  of  a  better  right;  and  that  none  is 
shewn,  inasmuch  as  the  patent  is  by  the 
Lieutenant  Governor,  without  stating  the 
absence  of  the  Governor,  &c.  The  ground 
of  this  caveat  being  so,  is  perhaps  an  an- 
swer to  Mr.  Wickham's  idea,  that  we  ought 
to  extend  the  judgment  to  prevent  any 
grant,  (even  for  land  not  claimed  by  the 
appellee)  from  issuing.  It  seems  to  me, 
that  the  judgment  in  such  case  should  be 
merely  co-extensive  with  the  better  right 
which  is  set  forth  as  the  ground  of  the  ca- 
veat. With  respect  to  the  objection  to  the 
grant,  as  above  mentioned,  I  presume  that 
the  ground  of  our  decision  on  a  similar 
point,  in  Harvey  and  wife  v.  Borden, 

500  *gets   over   the   objection.     We  shall 
not   readily   presume   that   an  officer 

(and  the  second  Magistrate  of  the  Common- 
wealth,) has  acted  in  a  case  where  it  is  il- 
legal for  him  to  do  so. 
I  see  no  reason  for  a  venire  de  novo;  and 


think    the  judgment  of  the   District    Court 
should  be  affirmed. 

FLEMING,  Judge.  I  amof  opinion,  that 
there  was  not  the  slightest  grounds  for 
the  appeal;  and  therefore  think,  that  the 
judgment  ought  to  be  affirmed. 

LYONS,  Judge.  Concurred  that  the 
judgment  ought  to  be  affirmed. 

Judgment  affirmed. 

On  entering  the  judgment,  a  question 
was  made  by  the  Clerk,  whether  it  was  to 
be  affirmed  with  damages? 

Wickham.  A  caveat  is  a  real  action ;  and 
therefore,  damages  ma3'  be  given. 

Randolph.  Real  actions  existed  before 
caveats:  and,  therefore,  that  term  does  not 
apply  to  them.  In  practice,  they  never  have 
been  considered  as  real  actions ;  and,  there- 
fore only  508.  is  taxed  for  the  lawyer's  fee. 

ROANE,  Judge.  In  the  case  of  The  Au- 
ditor V.  Graham,  1  Call,  475,  the  Court 
considered  motions  included  under  the 
terms  suits  and  actions.  This  construction 
holds  a  fortiori  as  to  caveats ;  which  are 
less  summary;  in  which  the  ground  of  com- 
plaint is  required  to  be  specified;  and  when 
facts,  not  agreed  by  the  parties,  are  to  be 
settled  by  a  jury.  The  term  real  actions 
certainly  comprehends  them;  and  the 
omission  of  inserting  caveats  in  the 
501  same  *clause,  with  controversies  con- 
cerning mills,  roads,  &c.  with  which 
they  were  usually  coupled,  could  only  have 
arisen  from  a  supposition  that  they  were 
comprehended  under  the  general  term. 
There  is  the  same  reason  for  extending 
damages  to  them,  as  to  those  proceedings ; 
and  it  ought  not  to  be  deemed,  that  they 
were  omitted  in' order  to  be  provided  for, 
without  reason;  and  when  the  words  are 
sufficiently  extensive. 

FLEMING,  Judge.  The  caveat  is  a  kind 
of  equitable  process ;  and,  therefore,  dam- 
ages, which  are  a  penalty,  ought  not  to  be 
given,  unless  the  act  of  Assembly  had  di- 
rected it. 

LYONS,  Judge.  A  caveat  appears  to  me 
to  be  like  an  injunction,  and,  therefore,  to 
be  governed  by  equitable  rules.  This  idea 
is  confirmed  by  that  part  of  the  act  which 
directs,  that  the  Court  shall  have  power  to 
give  costs,  or  not,  according  to  circum- 
stances :  For,  the  damages  are  like  costs : 
Both  are  penalties;  and,  when  exercising 
an  equitable  jurisdiction,  penalties  are 
never  inflicted  by  the  Court,  unless  they 
are  expressly  directed  by  the  law.  I  think, 
therefore,  that  damages  are  not  recovera- 
ble in  this  case. 

The  judgment  was  accordingly  affirmed 
with  costs,  but  without  damages. 


502  *  Harris  v.  Magee. 

[Tharsday,  November  10,  1808.] 
Equity  Practice— Answer— Setting  A^lde— Cue  at  Bar. 

—If  ibe  answer  denies  imposition,  and  Is  supported 
by  the  report  of  the  Commissioner  and  the  ac- 
knowledgments of  the  plaintiff  that  the  debt 
is  just,  it  will  not  be  set  aside  by  loose  conver- 
sation. 

Contracts.*— A  contract  will  not  be  suspended,  until 
a  tort  is  tried. 

Order  of  Reference— Settlement  of  Aoconnts.- In  an 
order  of  reference  to  the  Commissioner  to  take  an 
account  between  the  parties,  all  accounts  between 
them  ouffht  to  be  settled. 

*See  monographic  note  on  ''Contracts"  appended 
to  Enders  v.  Board  of  Public  Works,  1  Gratt  8t4. 
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Harris  brought  a  suit  in  Chancery  to  be 
relieved  ag^^x^st  a  contract  with  Magee  for 
the  purchase  of  3001.  worth  of  merchandize ; 
which  the  bill  states  Magee  was  to  furnish 
from  Philadelphia,  at  the  lowest  rate  they 
could  be  purchased  at,  from  the  wholesale 
dealers  there,  and  Harris  was  to  give  him 
Virginia  currency  for  Pennsylvania  money, 
equal  to  advance  of  25  percent. ;  the  money 
to  be  paid  in  three  months,  and  to  be  se- 
cured by  deed  of  trust.  The  bill  charged 
that  the  goods  were  over-priced,  and  that  the 
plaintiff,  who  is  illiterate  and  cannot  read, 
had  been  imposed  upon.  The  answer 
denies  the  imposition ;  and  states,  that  the 
plaintiff  solicited  the  defendant  to  furnish 
him  with  goods;  that  he  purchased  them 
in  Philadelphia,  and  shewed  the  real  in- 
voice to  the  plaintiff,  who  took  such  as  he 
liked  only,  at  agreed  prices.  The  Court  of 
Chancery  referred  the  account  between  the 
parties  to  a  Commission,  who  reported,  that 
the  prices  charged  were  agreeable  to  the 
invoice.  There  are  several  depositions 
taken  relative  to  the  terms  of  the  contract, 
and  the  prices  of  the  goods.  The  Court  of 
Chancery  dismissed  the  bill;  and  Harris 
appealed  to  this  Court. 

Wickham,  for  the  appellant. 

The  contract  between  Harris  and  Magee 
ought  to  be  set  aside  upon  the  ground  of 
fraud.  Harris  was  illiterate  and  forced 
into  the  execution  of  the  agreement.  The 
latter  states  the  contract  perhaps  truly ;  but, 
it  contains  other  assertions  which  are  dis- 
proved by  the  record ;  and  threats  are  held 
ont  in  it  in  order  to  intimidate  him.  The 
prices  of  the  goods  are  so  enormous  as  to 
carry  internal  evidence  of  fraud.  Coarse 
woolens  are  charged  at  150  per  cent.,  al- 
though 873^,  or  100  per  cent.,  at  the  highest, 
is  the  most  ever  given  for  them. 
503  Mere  inadequacy  of  *price  may  not 
be  sufficient,  of  itself,  to  avoid  the 
contract,  but  inadequacy,  combined  with 
other  circumstances  will.  Heathcote  v. 
Paignon  et  al.,  2  Bro.  C.  C.  174.  The  real 
agreement  was  for  the  invoice  price,  and  a 
reasonable  advance  for  the  purchase ;  but, 
this  was  departed  from,  and  he  was  threat- 
ened, by  the  letter,  in  order  to  procure  a 
compliance.  A  great  part  of  the  goods 
were  old,  and  there  were  a  good  many  rem- 
nants. It  is,  in  principle,  like  the  case 
of  Broddus  ▼.  M'Call,  in  this  Court. 
[Post,  546.]  The  answer  is  disproved  by 
Richardson  and  Harris;  but,  independent 
of  that,  its  credit  is  destroyed  by  the  con- 
duct of  the  defendant.  Harris  was  inter- 
ested, and  privy  to  a  fraud :  therefore  his 
testimony  is  of  no  weight.  It  does  not  ap- 
pear that  the  invoice  is  (genuine,  except 
from  the  answer ;  for,  it  is  not  signed  by 
the  merchants,  who  sold  the  goods.  The 
contract  ought  to  be  set  aside,  and  the  value 
only  given.  Magee  prevented  Harris  from 
selling  the  cattle,  whereby  he  sustained  an 
injury,  which  ought  to  be  compensated; 
and,  for  that  purpose,  an  issue  ought  to  be 
directed.  TTpon  the  whole,  the  fraud  is  not 
only  apparent  from  the  circumstances,  but 
the  contract  carries  internal  evidence  of 
the  deception  along  with  it. 

Randolph,  contra. 

The   plaintiff    executed    a    deed,    which 
closed  the  whole    transactions ;  and  was  a 


deliberate  act,  not  subject  to  any  reasona- 
ble exception ;  for,  there  is  nothing  which 
proves  that  an^r  fraud  was  used  in  order  to 
obtain  it.  Most  of  the  allegations  of  the 
answer  are  responsive  to  those  in  the  bill ; 
and,  therefore,  they  must  be  disproved 
according  to  the  usual  course,  or  the  gen- 
eral rule  of  evidence,  relative  to  the  weight 
of  an  answer,  must  prevail.  Besides,  they 
are  supported  by  the  statements  in  the 
report  of  the  Commissioner.  There  is  no 
proof  of  fraud;  and  the  plaintiff  must 
prove  it,  before  he  pretends  to  draw  any 
relief  from  that  source.  Mere  ignorance, 
if  it  exists,  is  no  ground  of  relief,  unless 
there    is   proof   that   advantage    has 

504  been  taken  of  it.  The  threats  *spoken 
of,  are.  nothing  more  than  a  mere  de- 
mand of  justice,  which  certainly  is  no 
ground  of  objection.  There  is  no  internal 
evidence  of  fraud.  The  advance  upon  the 
invoice  is  not  unreasonable;  for,  calcula- 
tion will  shew,  that  100  per  cent,  was  given 
by  Magee;  and,  therefore,  the  compensa- 
tion which  he  demands,  considering  the 
risque  and  expense  of  transportation,  is  not 
extravagant.  The  supposed  inadequacy 
has  no  influence.  The  case  of  Heathcote 
V.  Paignon,  does  not  apply  against  the 
defendant;  for,  no  over-reaching  or  fraud- 
ulent conduct  was  used  there :  much  less 
any  distress  or  force.  No  exception  to  the 
old  goods  was  taken  in  the  bill,  or  any 
other  proceedings  in  the  Court  of  Chancery, 
nor  is  any  testimony  taken  in  order  to 
disprove  the  invoice.  There  is  no  evidence 
that  Harris  was  interested ;  nor  that  he  was 
privy  to  a  fraud ;  for,  no  fraud  is  proved ; 
and,  consequently,  there  is  no  ground  for 
exception  to  the  weight  and  credit  of  his 
testimony.  The  idea  of  the  issue  is  wholly 
untenable ;  for,  Magee  had  a  right  to  inter- 
pose and  forbid  the  sale.  Exceptions,  not 
taken  in  the  Chancery,  as  to  matters  of  fact, 
ought  not  to  be  allowed  to  be  taken  here ; 
because,  it  tends  to  surprise  the  adversary 
party.  The  decree,  therefore,  is  right  in 
all  its  parts,  and  ought  to  be  afifirmed. 

Wickham,  in  reply. 

The  plaintiff  could  not  read ;  and,  there- 
fore, shewing  him  the  invoice  was  use- 
less, and  proves  nothing  in  favour  of  the 
defendant,  even  were  the  fact  itself  estab- 
lished. The  Commissioner's  report  is  not 
testimony,  any  further  than  it  is  supported 
by  the  proofs  in  the  cause ;  and,  therefore, 
the  argument  drawn  from  that  source,  is 
not  sustainable.  The  advance  of  150  per 
cent,  was  altogether  unconscionable;  it 
ought  to  have  been  the  usual  advance, 
which  would  have  been  25  per  cent,  only, 
as  the  Philadelphia  wholesale  dealers  buy 
of  the  manufacturers  instead  of  the  mer- 
chant; and,  therefore,  can  sell  them  at  an 
advance  of  Virginia  currency  for  Penn- 
sylvania currency.    The  invoice  prices 

505  were    actually    excepted    to    in  *the 
Court  of  Chancery;    and,    therefore, 

according  to  the  opposite  counsel's  own 
argument,  he  ought  to   have  proved  them. 

Cur.  adv.  vult. 

LYONS,  Judge.  The  first  objection  to 
the  decree  is,  that  no  deduction  is  made 
from  the  price  of  the  goods;  which,  it  is 
alleged,  ought  to  have  been  done,  as  the 
plaintiff  was  imposed  upon,   and  the  goods 
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were  over-priced.  But,  both  charges  are 
expressly  denied  by  the  answer;  which  is 
supported  by  the  report,  and  the  acknowl- 
edgments of  the  plaintiff  that  the  debt  was 
just;  against  which,  the  plaintiff  has 
nothing  to  oppose,  except  loose  conversa- 
tions, and  conjectures;  which  certainly 
cannot  outweigh  the  united  force  of  the 
defendant's  testimony. 

The  next  objection  is,  that  no  allowance 
is  made  for  the  injury  done  the  appellant, 
by  Magee's  forbidding  the  sale  of  his 
estate ;  which  is  certainly  a  novel  idea : 
for,  if  there  had  been  any  ground  for  the 
supposed  injury,  when  was  it  ever  heard 
that  the  execution  of  a  contract  was  to  be 
suspended,  until  an  issue  relative  to  a  tort 
could  be  tried,  so  that  the  damages  might 
be  opposed  as  a  discount  against  the  debt? 
Upon  this  ground,  the  Court  discover  no 
error. 

But,  for  another  reason,  they  are  of  opin- 
ion, that  the  decree  is  erroneous;  namely, 
that  although  there  were  several  payments, 
and  some  misapplications  of  credits,  and 
the  order  of  reference  to  the  Commissioner 
embraces  all  accounts  betvseen  the  parties, 
yet  the  Commissioner  has  only  settled  the 
accounts  relative  to  the  deed  of  trust; 
whereas  he  ought,  agreeably  to  the  order 
of  reference,  to  have  settled  all  accounts 
between  them,  so  that  the  injunction  might 
have  been  dissolved,  as  to  the  true  balance 
only.      Upon    this   ground,    therefore,    the 

decree  is  to  be  reversed,  and  a  direc- 
506      tion  *given  that   a  settlement   oiP  all 

their  accounts  should  be  made  by  the 
Commissioner. 

The  decree  was  as  follows. 

**This  day  came  as  well  the  appellant  as 
the  appellee,  John  Magee,  by  their  counsel, 
and  on  consideration  of  the  transcript  of 
the  record  of  the  said  decree,  and  the 
arguments  of  the  counsel  afof-esaid;  it  ap- 
pearing by  the  report  of  the  Master  Com- 
missioner  made  in  this  cause,  that  payments 
had  been  made  by  the  appellant  to  the  ap- 
pellee, John  Magee,  towards  discharging 
the  debt  due  to  the  said  appellee;  for  the 
securing  whereof,  the  deed  of  trust  in  the 
proceedings  mentioned,  was  made  to 
the  other  appellees,  Thomas  Hatton  and 
Micajah  Crew;  and  it  also  appearing  by 
the  receipts  and  other  evidence  in  the 
cause,  that  fu^-ther  and  other  payments  had 
been  made  to  the  appellee,  John  Magee, 
which  are  not  credited  in  the  account  so 
stated  by  the  Master  Commissioner :  This 
Court  is  of  opinion,  that  all  accounts  be- 
tween the  parties  shall  be  fully  stated  and 
settled  by  the  Master  Commissioner  before 
a  final  decree :  That  then  the  injunction 
should  be  dissolved  for  the  balance  only, 
that  shall  appear  on  such  settlement  to  be 
due  to  the  appellee,  Magee,  from  the  ap- 
pellant, with  interest  until  paid,  and  the 
injunction  to  be  made  perpetual,  as  to  the 
residue;  and  that  the  costs  in  the  Court  of 
Chancery  be  borne  equally  by  the  parties, 
Harris  and  Magee.  Therefore,  it  is  de- 
creed and  ordered,  that  the  decree  aforesaid 
be  reversed  and  annulled,  and  that  the  ap- 
pellee, John  Magee,  pay  to  the  appellant 
his  costs  by  him  expended,  in  the  prosecu- 
tion of  his  appeal  aforesaid  here. ' ' 
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♦JUNE  TERM,  1790. 

JUDGES  PRBSBNT. 

Edmund  Pendleton^  President. 
Peter  Lyons^  Paul  Carringion^ 

Wiiliam  Fleming y  James  Mercer, 


Crump  and  Others  v.  Dudley  and  Wife. 
[Wednesday.  June  23. 1790.] 

Devise  of  Slavesz-Remalndei^-Case  at  Bar.~E.  P.  de- 
vises a  slave  to  her  dauffbter  for  life  ;  and.  if  she 
dies  before  my  son  J.  P..  then  to  be  gli'en  to  my 
son  J.  :  after  which,  she  trave  the  remainder  part 
of  her  estate  to  be  equally  divided  among-  her  tour 
children,  T.,  J..  M.  and  S.  It  seems  that  the  re- 
mainder in  the  slave  passes. 

HuMMiiid  and  Wile— Preod  of  MariUI  Rlffbta.*— The 
wife's  conveyance  of  her  property  before  mar- 
riaire.  was  supported  asrainst  the  husband. 

Elizabeth  Pinchback,   widow,    purchased 
a  slave  named  Sarah,    and    made    her   last 
will  in  writing,  dated  in  1750,  in  the  words 
following,  to  wit:    **And  as  touching  such 
wordly    goods    or  other  estate  wherewith  it 
hath  pleased  the  Lord  to  endow  me  within 
this  life,  I  do  give  and  dispose  of  in    man- 
ner and  form    following.    Imprimis,    I    do 
hereby  give  and  bequeath  to  my  loving  son 
John  Pinch  back,  all  my   tract  or  parcel  of 
land    in    Goochland     county,     being 
506      *iive    hundred   acres,    and  known  by 
the  name  of   the   Bird.     Imprimis,    I 
give    and  bequeath  to  my   loving  daughter 
Sarah    Pinchback    one    negro   girl   named 
Sarah    (the  slave  in  question)   during    her 
life,  and    in    casCi   she  dies  before   my  son 
John  Pinchback,  then  the  girl  given  to  her 
to    go  to  my  son  John.     Imprimis,    I  give 
and  bequeath  all  the  remainder  of  my  part 
of  the  estate  to  be  equally  divided  between 
my     four   children,     viz.    Thomas,    John, 
Mary    and  Sarah,  but  to  be   kept   together 
till  all    the    debts    are    paid    and    then  di- 
vided." 

The  testatrix  departed  this  life  soon  after 
the  execution  of  her  will,  and  John  Pinch- 
back died  in  the  lifetime  of  his  sister  Sarah, 
so  that  the  contingent  bequest  of  the  re- 
mainder of  the  slave  Sarah,  to  him,  never 
took  effect. 

Thomas  Pinchback,  the  eldest  son  of  the 
testatrix,  departed  this  life,  leaving  two 
daughters;  of  whom.  One  was  the  appellee, 
Anne,  who,  in  her  infancy,  had  resided 
with  Sarah  Crump,  formerly  Sarah  Pinch- 
back. 

She  continued  unmarried  until  after  she 
had  attained  the  age  of  twenty-one  years, 
when  she  formed  an  engagement  with  Wil- 
liam Dudley,  which  continued  about  twelve 
months.  On  the  12th  of  February,  1773, 
the  day  after  the  license  for  the  marriaere 
had  issued,  and  the  day  before  it  was  sol- 
emnized, Anne  Pinchback  executed  a  bill 
of  sale  for  her  interest  in  the  slave  Sarah 
and  her  increase,  for  the  consideration  of 
thirty  pounds,  to  Sarah  Crump,  who  held  a 
life-estate  in  the  said  slaves.  This  bill  of 
sale  was  executed  without  the  knowledge  of 
William  Dudley,  but  it  did  not  appear  that 
any  caution  had  been  given  to  the  witness 
thereto  to  conceal  it  from  him.     The  slaves 

■  — -  _  — 

^Husband  and  Wife— Fraud  of  Marital  Rlfbtt.-On 

this  question  the  principal  case  is  cited  In  Land  r. 
Jeffries.  6  Rand.  250  :  Gregory  v.  Winston.  2S  Gratt. 
133.  See  monoffraphic  nott  on  "Husband  and  Wife" 
appended  to  Cleland  v.  Watson,  lO  Oratt.  156. 
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had  increased  coasiderahly,  and  a  moiety 
of  them  was  worth  much  more  than  thirty 
pounds.  After  the  death  of  Sarah  Crump, 
W.  Dudley  and  Anne  his  wife,  instituted 
their  suit  in  the  Court  of  Chancery  for  a 
moiety  of  the  said  slaves,  alleging  that 
the  reversion  did  not  pass  by  the  residuary 
clause     in     the     will    of    Elizabeth 

509  *Pinchback,    but    descended    on    her 
eldest  son  Thomas,  and  from  him  to 

his  two  daughters,  of  whom  the  said  Anne 
is  one,  and  that  her  deed  was  in  derogation 
of  the  rights  of  marriage.  The  Court  of 
Chancery  decreed  a  moiety  of  the  slaves  to 
the  complainants;  from  which  decree  the 
executors  of  Sarah  Crump  appealed  to  this 
Court. 

John  Taylor,  for  the  appellants,  assigned 
three  errors  in  the  decree  of  the  Court  of 
Chancery. 

1.  That,  if  the  slave  descended  and  the 
right  of  the  appellees  was  unimpaired  by 
the  bill  of  sale  of  the  12th  of  February, 
1773,  still  the  appellants  were  entitled  to  a 
share  of  the  appraised  value. 

2.  That  Elizabeth  Pinchback  died  testate 
as  to  her  whole  interest  in  the  said  slave : 
And, 

3.  That  the  appellee  Anne  had  sold  her 
interest,  whatever  it  was,  to  Sarah  Crump, 
in  1773. 

As  to  the  first:  This  is  plain  upon 
acts  of  1705,  c.  3,  2  10,  [c.  23,  3  Stat.  Larg. 
33*,]  and  1727,  c.  4,  J  8,  [c.  9,  4  Stat.  Larg. 
224:]  which  apply,  as  well  to  a  partial,  as 
to  a  total  intestacy. 

As  to  the  second :  Although  it  be  a  gov- 
erning principle  in  the  construction  of 
wills,  that  the  intention  shall  be  observed, 
yet,  in  determining  upon  that  intention, 
the  rules  of  law  must  be  adhered  to. 
[Bragshaw  v.  Spencer,]  2  Atk.  575.  And 
it  is  a  fixed  rule  of  law,  that  a  remainder 
or  reversion  will  pass  by  a  general  devise 
of  the  residuary  estate. 

Then,  suppose  the  testatrix,  when  mak- 
ing her  will,  had  been  asked,  whether  the 
remainder  in  the  slave  Sarah  was  undis- 
posed of,  and  whether  it  was  her  intention 
that  her  residuary  interest  in  the  said 
slave  should  descend,  as  a  reversion  on  her 
heir  at  law?  Would  she  not  have  answered, 
that  she  had  disposed  of  the  whole  of  her 
estate,  and  died  intestate  as  to  noth- 

510  ing?    *If   so,    to  decree  the  slave  •  to 
the  heir,  will    be  to  frustrate  her  in- 
tention. 

As  to  the  third :  Whatever  may  be  the 
opinion  of  the  Court  on  the  other  points,  it 
is  clear,  that  by  the  sale  of  1773,  the  right 
of  the  appellees  was  completely  extin- 
srnished. 

At  the  time  of  the  sale,  the  appellee  Anne 
had  as  perfect  and  complete  a  control  over 
her  property,  as  any  other  free  person 
whatever.  She  was  of  full  age,  and  pos- 
sessed of  every  quality  requisite  to  the 
validity  of  a  contract.  Although  this  partic- 
ular contract  might  not  be  known  to  Mr. 
Dudley,  yet  he  married,  knowing  that  his 
wife  had  possessed  the  ability  to  dispose 
of  her  property,  and  was  at  full  liberty  to 
exercise  it.  This  could  not  be  unknown  to 
him.  Again,  in  order  to  support  his  pres- 
ent claim,  it  ought  to  appear,  that  this 
property   was  an   inducement   to   the  mar- 


riage.    But,  so  far  from  shewing  this,  it  is 
not  even  alleged  in  the  bill. 

No  fraud  could  be  intended  on  the  hus- 
band; because,  there  is  no  secret  or  result- 
ing trust  for  the  benefit  of  the  wife,  or  of 
any  person  she  might  appoint;  but,  it  is  a 
fair  and  bona  fide -sale.  If  mere  ignorance 
of  contracts  on  the  part  of  the  intended 
husband,  could  set  them  aside,  property 
would  be  absolutely  bound  and  become  in- 
alienable, between  a  contract  for  marriage 
and  its  celebration ;  the  inconvenience  of 
which,  in  long  engagements,  is  obvious. 

This  is  a  compromise  of  a  doubtful  right. 
The  seller  and  the  purchaser  each  had 
claims  to  the  thing  contracted  for.  A 
compromise  of  this  sort  is  supported  by  the 
law,  [Stapilton  v.  Stapilton,]  1  Atk.  10. 
Suppose  it  to  be  the  opinion  of  the  Court, 
that  the  right  was  in  Sarah  Crump  before 
the  contract,  could  the  appellees  be  decreed 
to  refund  the  301.  with  interest?  Certainly 
they  could  not:  And,  if  they  could  not, 
neither  ought  the  Court  to  interpose,  if 
the  right  should  be  considered  as  having 
been  in  the  appellees.  The  contract,  being 
binding  on  one  party,    should   be   binding 

on  both.  .  ' 

511  *It    is    not    in    proof    either,    that 

Sarah  Crump  knew  of  the  marriage 
contract,  and  notice  is  not  to  be  presumed. 
[Hine  v.  Dodd,]  2  Atk.  275.  If  she  had  no 
notice,  then  she  could  have  committed  no 
fraud  on  the  rights  of  the  intended  husband. 

Marshall,  for  the  appellees. 

The  acts  of  Assembly,  referred  to  by  Mr. 
Taylor,  apply  only  to  cases  of  total  intes- 
tacy. The  words  are,  **when  any  person 
dies  intestate,  leaving  several  children," 
&c.  and  not  when  any  person  shall  die  in- 
testate with  respect  to  any  part  of  his  prop- 
erty. The  distinction  between  a  total  and 
partial  intestacy,  which  the  law  seems  to 
have  made,  is  not  entirely  without  reason. 
A  total  intestacy  is  seldom  designed. 
Where  it  is  accidental,  the  justice  and 
humanity  of  the  law  gives  to  younger  chil- 
dren a  share  of  the  appraised  value  of 
slaves;  although  its  policy  makes  them  de- 
scendible as  real  estate.  But,  where  a  will 
is  made,  it  can  seldom  happen  that  much 
property  will  be  omitted,  unless  the  omis- 
sion be  designed.  If,  however,  we  suppose 
the  provision  of  the  law  to  extend  to  a 
partial  intestacy,  can  the  section  be  con- 
strued to  extend  to  a  possible  reverter,  as 
in  this  case?  The  slave  is  given  in  the 
will.  If  John  had  survived  Sarah,  the 
slave  is  given  forever.  What  is  to  be  in- 
ventoried and  appraised?  Is  it  a  mere  pos- 
sibility? Is  the  heir  at  law  to  have  a  mere 
possibility  inventoried  and  appraised,  and  to 
pay  a  proportionate  value  of  that  appraise- 
ment to  the  younger  children?  It  is  plain, 
that  the  sections  cited  do  not  comprehend 
the  case. 

The  slave  did  not  pass  by  the  residuary 
clause. 

It  is  true,  that  in  the  construction  of  wills, 
the  rules  of  law  must  be  adhered  to ;  but,  it 
is  not  less  true,  that  it  has  become  a  rule 
of  law,  to  obey  the  plain  intention  of  the 
testator.  It  is  admitted,  that  general  words 
may,  in  the  residuary  clause  of  a  will,  pass 
a  reversion  or  remainder:  but,  it  is  con- 
tended, that  such  words    will  not  pass  such 
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an    interest,    if    there    be     accompanying' 
words,  shewing  the  intention  of  the   testa- 
tor to  be,  to  limit  the  operation  of  the 

512  general  *words  to   a   particular  prop- 
erty.    An  effect    has    been    given    to 

such  words  in  a  will,  which  they  have  not 
in  deeds,  to  promote,  and  not  to  frustrate, 
the  intent  of  the  testator.  In  the  present 
case,  the  will  is  obviously  penned  by  a  per- 
son not  accustomed  to  legal  forms.  As  one 
evidence  of  this,  each  sentence  of  the  will 
commences  with  the  word  Imprimis.  The 
writer,  therefore,  cannot  be  presumed  to 
have  known  the  legal  construction  of  par- 
ticular expressions,  and  to  have  intended 
that  construction.  It  may  well  be  doubted, 
in  such  a  case,  even  had  there  been  no  re- 
straining words  in  the  residuary  clause, 
whether  a  mere  possibility  could  be  de- 
signed to  pass  by  it ;  and  that,  too,  in  a 
thing  before  mentioned,  and  given  away 
in  the  same  will.  But  here  are  restraining 
words. 

The  property  is  to  be  kept  together  till 
debts  are  paid.  It  is  to  be  then  divided. 
How  mix  a  mere  possibility,  such  as  this, 
with  other  visible  and  tangible  estate? 
Ho^  divide  it?  Why  keep  it  for  debts, 
when  it  could  not  be  productive?  To  me 
it  appears,  obviously,  to  have  been  the  in- 
tention of  the  testatrix,  an  intention  evi- 
denced by  the  descriptive  words  of  the 
clause,  to  pas^,  by  this  residuary  clause, 
only  such  property  as  could  be  useful  in  the 
immediate  payment  of  debts,  and  as  would 
be  susceptible  of  immediate  partition. 

Marriage  is  to  be  considered  as  a  civil 
contract.  It  is  an  union  of  fortunes,  as 
well  as  of  persons.  It  is  of  consequence, 
to  the  happiness  and  peace  of  society,  that 
it  should  be  fair,  and  without  deception. 
A  person  possessed  of  a  visible  fortune, 
who  contracts  matrimony,  impliedly  con- 
tracts to  unite  that  fortune,  as  well  as  her 
person,  to  her  husband.  To  dispose  of  it 
secretly,  is  a  palpable  fraud ;  immoral  in 
itself,  and  productive  of  consequences  ex- 
tensively injurious.  It  is  a  breach  of  the 
contract,  and  has  been  discountenanced  by 
Courts.  1  Kq.  Ca.  Abr.  59.  This  case 
is  stronger  than  those  there  cited,  in  as 
much  as  circumstances,  not  appearing  in 
those  cases,  attend  the  transaction.  The 
deed  was  executed  the  day  before  the 

513  ^marriage,   and   therefore  would    not 
probably  be    known   to   the   intended 

husband,  until  the  ceremony  should  be  ac- 
tually performed. 

It  was  executed  to  a  person  whose  situa- 
tion probably  gave  her  an  influence  over 
the  mind  of  the  seller,  which  no  other  per- 
son possessed.  It  was  for  an  estate  not  in 
possession,  but  in  expectancy;  and,  there- 
fore, to  be  the  more  readily  parted  with,  at 
an  under  value ;  and  the  consideration  was 
so  inadequate  as  scarcely  to  distinguish  it 
from  a  gift. 

It  cannot  be  necessary  to  shew,  by  testi- 
mony, that  fortune  was  an  inducement  to 
the  marriage.  It  results  from  the  nature 
of  the  contract,  that  the  inducements  to  it 
are  various;  and  that  fortune  is  not  to  be 
excluded  from  its  share  in  producing  it. 
Of  course,  it  is  not  to  be  expected  that 
other  proof  is  to  be  adduced ;  since  it  is  not 
to   be  expected   that  declarations,   to  that 


effect,  could  be  made  by  a  gentleman,  who 
is  endeavoring  to  obtain  a  lady's  affections. 
That  fortune  is  not  stated  in  the  bill  to 
have  been  an  inducement,  cannot  affect  the 
right;  since  the  bill  is  drawn,  not  by  the 
party,  but  by  his  counsel ;  and  the  existence 
of  the  inducement  does  not  depend  upon 
the  statements  of  the  bill,  but  grows,  nec- 
essarily, out  of  the  nature  of  the  case. 

Nor  is  it  material  that  the  Court  would 
not  decree  the  appellees  to  refund,  if  the 
right  should  appear  to  have  been  against 
them,  independent  of  the  contract.  All 
unfair  contracts  bind  the  party  who  has 
committed  the  fraud ;  and,  yet,  the  injured 
person  may  be  relieved  ag'ainst  them. 

It  is  admitted  that  family  disputes  may 
be  compromised,  but  the  persons  compro- 
mising them,  ought  to  be  in  a  situation  to 
part  with  their  property.  An  unequal  com- 
promise is  as  objectionable,  if  not  more  so, 
as  a  sale  on  a  very  inadequate  considera- 
tion :  of  either,  the  intended  husband, 
considering  the  time  and  circumstances  of 
the  case,  ought  to  have  been  informed. 
514  It  *  would  not  have  been  withheld 
from  him,  had  no  fear  existed  of  his 
preventing  its  completion. 

The  situation  of  the  parties  and  the  com- 
plexion of  the  case,  renders  it  impossible, 
that  Sarah  Crump  could  have  been  ig'norant 
of  the  intended  marriage;  nor  is  it  pre- 
tended, by  her  representatives,  that  she 
could  have  been  ignorant  of  it. 

If,  then,  the  acts  directing  shares  of  the 
appraised  value  of  the  slaves  of  intestates 
to  be  divided  by  the  heir  among  the  younger 
children,  do  not  extend  to  the  case;  if  the 
possibility  of  the  reverter  of  the  slave 
Sarah  did  not  pass  by  the  residuary  clause 
of  the  will  of  Elizabeth  Pinch  back ;  and  if 
the  sale  from  Anne  Pinchback  to  Sarah 
Crump  was  void,  as  being  a  fraud  upon  the 
husband;  then  the  appellees,  in  right  of 
the  said  Anne,  as  one  of  the  co-heiresses  of 
the  said  Elizabeth  Pinchback,  are  clearly 
entitled  to  a  moiety  of  the  slaves,  accord- 
ing to  the  decree  of  the  Chancellor;  which 
ought  to  be  affirmed. 

The  Court  gave  no  opinion  on  the  first  or 
second  point;  but  rather  inclined  to  con- 
sider the  reversion  in  the  slave  Sarah,  with 
her  increase,  as  passing  by  the  residuary 
clause  of  the  will  of  Elizabeth   Pinchback. 

In  the  third  point,  the  Court  was  unani- 
mous, that  the  sale  from  Anne  Pinchback 
to  Sarah  Crump  was  valid;  and,  therefore, 
the  decree  of  the  Chancellor  was  reversed, 
and  the  bill  of  the  appellees  dismissed  with 
costs.  

Beall  V.  Edmondson. 

[Wednesday.  July  7. 17W.1 
Statute  of  Limitations— Store  Acconnt*— New  Proa- 

*St«tute  of  Llmitattons—CoiMtructioii— Store  Ac- 
count.—The  principal  case  Is  cited  In  Tomlin  v. 
Kelly,  I  Wash.  192,  andWortham  v.  Smltb.  156ratL 
492.  498.  for  the  proposition  that,  the  statute  of  Octo- 
ber 1779,  "for  discourasrinff  extensive  credit,  and  re- 
pealing the  law  prescrtbinff  the  method  of  pn^in^r 
book  debts."  applies  only  to  the  store  accounts  of 
retail  dealers 

Sane— Same^Express  Promise.— The  principal  case 
is  further  cited  in  Wortham  v.  Smith.  15  Qratt  40S, 
for  the  proposition  that,  the  above-mentioned  atat- 
ute  of  1779,  applied  only  when  it  was  necessary  for 
the  plaintiff  to  produce  and  rely  on'  his  account,  and 
that  it  had  no  application  to  the  case  of  an  express 
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i4e.t— A  new  assnmpslt  for  a  store  account  barred 
by  the  six  months'  act  of  limitations,  binds  the 
debtor. 

This  was  a  suit  instituted  by  Beall,  in  the 
General  Court,  for  goods,  wares  and  mer- 
chandizes, sold  and  delivered.  The  decla- 
ration being-  in  the  usual  form,  an  issue 
was  made  up  on  the  plea  of  non  assumpsit, 
and   the   following    verdict  was  found    bj 

the  jury : 
515  *We  find  for  the  plaintiff  611.  18s.  if 

the  express  assumpsit  of  the  defend- 
ant, on  the  10th  day  of  March,  1783,  to  pay 
for  the  goods,  wares  and  merchandize,  in 
the  declaration  mentioned,  which  were  de- 
livered on  the  20th  day  of  July,  1781,  takes 
the  debt  out  of  the  act  entitled,  ''An  act 
for  discouraging  extensive  credits  and  re- 
pealing the  act  prescribing  the  method  of 
proving  book  debts:"  otherwise,  we  find 
for  the  defendant. 

The  cause  was  adjourned  to  this  Court. 

Marshall,  for  the  plaintiff. 

The  act  of  1779,  [c.  3,  10  Stat.  Larg.  133,] 
is,  in  fact,  nothing  more  than  an  act  of 
limitations.  The  act  of  1705,  [c.  35,  3 
Stat.  Larg.  381,]  which  is  the  general  act 
of  limitations,  declares,  ''that  all  actions 
of  trespass,  &c.  shall  be  brought  within  the 
time  therein  after  expressed,  and  not  after ; 
that  is  to  say,  the  said  actions  upon  the 
case,  Ac,  within  five  years  next  after  the 
cause  of  such  action  has  accrued,  and  not 
after:"  And  the  act  of  1779  declares,  that 
all  actions  or  suits,  founded  upon  account 
for  goods,  wares  and  merchandize,  sold  and 
delivered,  or  for  any  articles  charged  in 
any  store  account,  shall  be  commenced  and 
sued  within  six  months  next  after  the  cause 
of  such  action  or  suit,  or  the  delivery  of 
such  goods,  wares  and  merchandize,  and 
not  after ;  except  that,  in  case  of  the  death 
of  the  creditors  or  debtors  before  the  expira- 
tion of  the  said  term  of  six  months,  the 
further   time  of  twelve  months,    from   the 

promise  by  the  defendant  to  pay  the  amount  of  a 
store  account,  upon  which  a  suit  miffht  be  maln- 
Uined  without  the  account.  To  this  point,  the 
principal  case  is  cited  in  Radford  ▼.  Fowlkes,  85  Va. 
862,  8  S.  E.  Rep.  817  :  4  Mln.  Inst.  (4th  Ed.)  pp.  612, 
801. 

Same— Sane— Savioff  Sectlea  ef  Statnte.— In  Moore 
T.  Maoro,  4  Rand.  488,  the  court  said  that,  the  savinp 
in  the  4th  section  of  the  act  of  limitations  (1  Rev. 
Code  488)  applies  to  the  7th  section  of  the  same  act ; 
by  which,  an  action  between  merchant  and  mer- 
chant Is  neither  barred  by  one  year,  nor  five  years. 
InWorthamv.  Smith,  15  Gratt.  406.  the  court  said 
the  same  construction  was  given  in  the  principal 
case,  and  Tomlin  ▼.  Kelly  (1  Wash.  192),  to  the  like 
savinir  In  the  act  of  1779. 

Same— Action  on  Open  Acooont  aifainst  Representa- 
tive.—The  act  of  1792,  makes  it  the  duty  of  the 
court  "in  an  action  upon  an  open  account  against 
an  executor  or  administrator,  to  cause  to  be  ex- 
punged from  such  account  all  items  appearing  to 
have  been  due  five  years  before  the  death  of  the 
tesutor  or  intestate.'*  See  Hoskins  v.  Wright,  1 
Hen.  A  M.  878. 

tSame  —  Same — Constroctien— New  Promise.—  But 
this  act  relates  only  to  open  accounts,  and  does  not 
extend  to  exclude  evidence  of  settlements  or  as- 
sumptions by  testators  within  the  time  limited  by 
the  act  Fisher  ▼.  Duncan,  1  Hen.  &  M.  574  ;  Brooke 
V.  SheUy.  4  Hen.  &  M.  20& 

Same— SanM— Same— Principal  Case.— In  Brooke  r. 
Shelly,  4  Hen.  A  M.  269,  Judge  Roanb.  in  construing 
this  act,  refers  to  the  decision  in  the  principal  case 
thus;  "The  grounds  of  that  decision  seem  fully  to 
apply  to  this  case,  and  to  narrow  the  application  of 
the  act  to  cases  depending  upon  the  account,  as  ex- 
hibited, only,  and  do  not  interdict  proof  of  settle- 
ments or  assumptions  of.  the  debt  within  time 
prescribed  by  the  act."  The  principal  case  is  cited 
to  this  point  by  Judgb  Tuckkb,  on  p.  268  of  Brooke 
T.  Shelly,  gupra. 


death  of  such  creditor  or  debtor,  shall  be 
allowed  for  the  commencement  of  any  such 
action  or  suit.  The  object  and  eifect  of 
each  act  is,  to  prevent  the  institution  of 
suits  in  certain  cases  after  a  time,  limited 
by  the  wisdom  of  the  legislature,  shall  have 
elapsed.  In  the  operative  words  of  the  two 
principal  clauses  which  have  been  cited, 
there  is  little  other  distinction  than  the 
difference  of  time  allowed  for  bringing  the 
action.  It  will  not  be  contended  that  a 
longer,  or  a  shorter  time,  makes  the  act 
more  or  less  an  act  of  limitations.  The 
leading  and  important  distinction  be- 

516  tween  *the  two  laws  is,  that  the  first 
must  be  pleaded,  whereas  the  second 

is  to  be  noticed  by  the  Court  and  jury,  al- 
though the  defendant  should  not  seek  to 
avail  himself  of  it. 

The  latter  law  does  not,  for  this  reason, 
cease  to  be  an  act  of  limitations.  If  a  sim- 
ilar clause  had  been  introduced  into  the  first 
law,  it  would  have  been  an  act  ot  limita- 
tions, notwithstanding.  That  clause  does 
not  affect  the  right  of  action :  it  only  relates 
to  the  manner  in  which  the  subject,  to  be 
decided  on,  is  to  be  brought  before  the 
Court ;  but  the  decision  of  the  Court  will  be 
the  same,  in  the  one  case  as  in  the  other. 
In  a  cause,  depending  on  the  latter  law, 
which  comes  before  the  Court  without  plead- 
ing the  act,  the  Court  must  decide  precisely 
in  the  same  manner  as  it  would  decide  the 
same  ca«e  brought  before  it  by  pleading, 
if  the  act  had  required  that  it  should  be 
pleaded.  This  clause  in  the  act,  therefore, 
does  not  change  its  character,  or  make  it 
less  an  act  of  limitations.  If  it  be,  in  es- 
sence, an  act  of  limitations,  then  it  will  be 
admitted  that  the  fresh  assumpsit  rescues 
this  case  from  the  operation  of  the  act,  as 
the  suit  was  brought  immediately  after  the 
new  assumpsit  was  made :  But,  whatever 
may  be  the  opinion  of  the  Court  on  this 
point,  the  action  is  clearly  maintainable 
on  other  ground. 

The  suit  is  instituted,  not  on  the  contract 
raised  by  the  delivery  of  the  goods,  but  on 
a  new  contract,  for  which  the  delivery  of 
the  goods  was  a  sufficient  consideration. 

Although  the  declaration  is  in  the  usual 
form,  yet  the  assumpsit  laid  in  it,  may  be 
considered,  either  as  an  implied,  or  an  ac- 
tual assumpsit.  Upon  demurrer  to  the 
declaration,  or  after  a  general  verdict,  it 
would  be  considered  as  founded  on  an  ex- 
press assumpsit,  if  it  was  necessary  so  to 
consider  it,  in  order  to  support  it :  There- 
fore, a    fortiori,  the   declaration,    in 

517  this  case,  where  the  verdict  *shews  a 
special  assumpsit,  will  be  considered 

as  charging  that  special  assumpsit.  The 
suit,  then,  being  instituted,  not  on  the 
delivery  of  the  goods,  but  on  a  subsequent 
agreement  to  pay  for  them ;  the  only  ques- 
tion is,  whether  the  consideration,  on  which 
that  agreement  was  made,  be  sufficient  to 
support  it? 

A  moral  obligation  to  do  a  thing,  is  a 
sufficient  consideration  for  an  assumpsit. 
Bull.  N.  P.  147. 

Can  a  stronger  moral  obligation  exist, 
than  to  pay  for  property  purchased? 

No  clause  in  the  act  does,  or  can  destroy 
this  moral  obligation ;  nor  does  any  clause 
make    it  an  unfit  consideration  for   a    new 
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contract.  The  act  designed  to  prevent  the 
inconsiderate  incurment  of  debt,  by  taking 
up  goods  without  enquiry ;  not  to  disable 
the  individual  from  making  a  contract 
upon  a  conscientious  consideration.  The 
act  goes  no  further  than  to  absolve  the 
debtor  from  the  legal  obligation  created  by 
the  original  purchaser  of  the  goods:  It 
does  not  disable  him  from  making  a  subse- 
quent contract  concerning  them.  Cases  in- 
numerable might  be  adduced,  where  a 
promise  will  bind  a  man  to  do  that,  which 
he  was  not  bound  by  law  to  do  before  the 
promise  was  made.  Money  advanced  to 
a  son,  without  request  on  the  part  of  the 
father,  is  yet  a  sufficient  consideration  to 
give  validity  to  a  promise  of  the  father  to 
re-pay  it.  A  debt  barred  by  the  act  of 
limitations,  is  a  sufficient  consideration 
for  an  assumpsit:  A  bankrupt,  whose 
legal  discharge  is  as  complete  as  it  would 
have  been  had  he  never  owed  a  shilling, 
will  yet  be  bound  by  his  promise,  made 
after  the  bankruptcy,  to  pay  a  debt  con- 
tracted before  it. 

J.  Taylor,  for  the  defendant. 

The  only  question  is,  whether  this  as- 
sumpsit revives  the  claim,  as  in  cases 
under  the  act  of  limitations?  It  cannot  re- 
vive the  claim  in  like  manner,  because  the 

two  acts  are  totally  dissimilar. 
518         ♦They  differ,  1.  In  title.     2.  In  the 
motives   which    induced     their    pas- 
sage.    3.  In  expression.     4.  In  the  mode  of 
being^ carried  into  effect. 

1.  The  title  of  the  first  is  **an  act  for 
limitations  of  actions  and  avoiding  of 
suits." 

The  title  of  the  second  is  '*an  act  for  dis- 
couraging extensive  credits,  and  repealing 
the  act  prescribing  the  method  of  proving 
book  debts.'' 

2.  The  object  of  the  first  act  is  to  pre- 
vent the  bringing  of  suits,  when  time  had 
devoured  the  defence.  The  object  of  the 
second  is  to  prevent  extensive  credit. 

In  the  first  case,  a  fresh  promise  does 
away  the  mischief.  In  the  second,  a  fresh 
promise  does  not  diminish  it.  The  act 
will  have  made  an  immaterial  change  in 
the  nature  of  the  evidence  required,  with- 
out affording  in  any  degree,  a  remedy  for 
the  evil  designed  to  be  removed. 

3.  The  expressions  vary  essentially. 
What  is  this  suit  founded  upon?  Is  it  not 
on  goods,  wares  and  merchandize  sold  and 
delivered?  The  act  proceeds  further,  and 
says,  ''for  any  articles  charged  in  any 
store  account."  This  is  a  suit  brought  for 
articles  in  a  store  account,  which  articles 
form    the    consideration    of    the    promise. 

The  act  of  limitations  goes  to  the  prom- 
ise: This  to  the  consideration  of  the 
promise.  There  is  a  difiference,  too,  shewn 
by  the  exception  in  favor  of  executors  and 
administrators,  proving  that,  In  the  con- 
templation of  the  Legislature,  the  act 
embraced  every  case  not  excepted.  The 
penalty,  for  post-dating  the  items  of  the 
account,  shews,  likewise,  the  intention  of 
the  Legislature  to  reach  the  cause  of  the 
action :  So  too,  the  expelling  from  the  ac- 
count every  article  not  delivered  within  six 
months. 

4.  The  laws  differ  in  their  mode  of  exe- 
cution.    The     act     of     limitations     must 


519  be  pleaded :    This  act   *need  not    be 
pleaded.     The  act  of  limitations  does 

not  destroy  the  debt,  but  may,  or  may  not, 
bar   its    recovery:    This    act  destroys  the 
debt    itself;  and,    therefore,    need    not  be 
pleaded. 

The  object  of  the  act  would  be  defeated, 
if  the  plaintiff  may  elude  it  by  proving  a 
special  promise.  When  must  this  promise 
be  made?  Suppose,  a  day  after  the  deliv- 
ery of  the  goods,  promise  of  payment  be 
made :  If  a  suit  be  maintainable  on  it,  the 
act  will  be  of  no  avail,  as  it  would  be  no 
discouragement  to  extensive  credit.  Such 
promises  might  always  be  obtained.  The 
purchaser  would  never  fail  to  give  them  on 
the  delivery  of  the  goods.  No  person  pur- 
chasing goods  would,  if  asked  whether  he 
would  pay  for  them,  answer  otherwise,  than 
in  the  affirmative.  This  might  be  proved 
as  readily  as  the  delivery  of  the  goods;  and 
the  act  would  be  forever  evaded.  Casual 
inadvertent  expressions  would  not  fail  to 
be  seized  on,  as  assumpsits,  on  which  to 
found  the  suits. 

The  President  delivered  the  opinion  of 
the  Court. 

The  act  prescribing  the  method  of  prov- 
ing book  debts,  passed  in  1748,  [c.  25,  6 
Stat.  Larg.  53],  and  repealed  by  the  act  of 
1779,  will  aid  the  Court  in  the  construction 
of  the  latter  act.  The  act  of  1748  begins  by- 
explaining  the  cases  to  which  it  applies,  to 
wit,  ''all  actions  founded  on  emisset,  &c." 
If,  in  such  a  case,  the  plaintiff  could  sup- 
port his  action  without  his  t>ook,  that  act 
would  have  no  application  to  it.  But,  if  he 
could  swear  that  the  matter  in  dispute  was 
a  store  account,  and  that  he  had  no  means 
to  prove  the  delivery  of  the  articles  therein 
contained,  or  any  of  them,  but  by  his  store- 
book,  in  that  case  the  book,  or  a  copy  of 
the  account,  might  be  given  in  evidence. 
Thus  was  a  store  account  admitted;  and 
this  forms  the  subject-  of  the  act  of  1779. 
There  were  two  evils  to  be  removed  by  that 
act.  The  first,  the  act  of  1748,  which  was 
to  be  repealed:  The  second,  extensive 
credit,    which    was  to   be   prevented. 

520  The  *first  evil  was  cured  by  repealing 
the  law :    See,  then,  the  means  which 

were  used  to  cure  the  second. 

The  act  of  1748  brings  the  account  into 
Court,  as  necessary  to  support  the  action; 
and  the  act  of  1779  supposes  it  there.  What 
are  the  words?  "All  suits  founded  on  ac- 
count for  goods,  wares  and  merchandize 
sold  and  delivered,  or  for  any  articles 
charged  in  any  store  account."  What  is  a 
suit  founded  on  an  account?  Is  it  a  suit 
on  simple  contract  in  opposition  to  bonds? 
Or  is  the  suit  properly  founded  on  an  ac- 
count, according  to  the  true  meaning  of 
the  act,  when  the  plaintiff  cannot  support 
it  without  producing  his  account,  which 
when  produced  appears  to  be  a  store  ac- 
count? The  latter  seems  to  be  the  just 
construction :  And  this  construction  estab- 
lishes the  distinction  between  an  express 
and  implied  promise.  In  the  one  case,  the 
account  must  be  produced,  and  the  law  will 
operate  upon  it;  in  the  other,  the  suit  is 
maintainable  without  the  account.  The 
subsequent  parts  of  the  law  support  this 
exposition.  The  penalty  for  post-dating 
an  article,  and  the  clause  for  rejecting  such 
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articles  as  shall  have  been  delivered  more 
than  six  months,  suppose  the  account  be- 
fore the  Court, 

It  is  objected  that  this  construction  would 
defeat  the  law ;  as  merchants  would  on  all 
occasions  bring  in  witnesses  to  prove  as- 
sumpsits. If  the  proof  be  untrue,  every 
case,  as  well  as  this,  must  be  subject  to  the 
inconvenience :  If  true,  where  is  the  mis- 
chief? It  is  said  the  act  will  be  evaded. 
But  the  act  relates  only  to  suits  upon  the 
account;  and  not  more  to  actions  on  a 
special  contract,  than  to  those  on  a  bond, 
where  the  germ  is  a  store  account.  The 
special  verdict  shews  the  case  to  have  been 
one  comprehended  in  the  act  of  1779;  and 
the  question  of  law  referred  to  the  court  is. 
Whether,  after  the  action  has  been  barred 
on  the  account,  it  may  be  maintained  on  a 
special  promise?  The  case  of  a  bank- 
521  rupt  is  extremely  apposite.  *He  is 
as  completely  discharged  by  law  as 
was  the  purchaser  in  this  case:  But  if, 
though  so  discharged,  he  yet  thinks  him- 
self under  a  moral  obligation  to  pay  a  debt, 
that  moral  obligation  supports  the  promise. 
So  in  this  case,  a  promise,  in  consideration 
of  the  moral  obligation,  will  support  the 
action,  it  not  being  necessary  to  bring  the 
account  before  the  court.  We  are  therefore 
of  opinion  that  it  is  to  be  certified  that  the 
law  upon  the  verdict  is  for  the  plaintiff. 


Watkins*s  Exr's  v.  Tate. 

[June  Term.  1T90.] 
Joint  OUlffors— Survival*— A  joint  obligation  sur- 
vived before  the  act  of  17M. 
Same— Exectttors  of— Jolader.t— The  executors  of  two 
deceased  obligors  cannot  be  joined  in  the  same 
action. 

This  was  s»  writ  of  error  to  a  judgment  of 
the  General  Court,  rendered  on  a  bond  given 
by  three  obligors.  The  suit  was  instituted 
against  the  surviving  obligor,  and  against 
the  executors  of  each  deceased  obligor,  but 
was  discontinued  against  the  surviving 
obligor,  and  judgment  was  rendered  against 
the  executors  of  the  two  deceased  obligors. 
The  declaration  stated  the  obligation  to 
be  joint;  and  therefore,  because  at  that 
time  a  joint  obligation  survived,  the  ex- 
ecutors of  the  deceased  were  admitted  to  be 
discharged ;  and  the  judgment  was  reversed. 
Judge  Mercer  observed,  that  the  case  of 
Grymes  &  al.  v.  Robinsons  adm'rs,  decided 
in  the  former  Court  of  Appeals,  was  an  ex- 
press authority  to  prove  that,  at  law,  the 
executors  of  two  persons  could  not  be 
joined  in  the  same  action.  In  that  case 
the  Judges,  then  sitting  had  unanimously 
given  that  opinion.  But  the  President, 
who  was  one  of  the  administrators,  and  did 
not  sit  in  that  cause,  now  said  he  was 
never  satisfied  with  the  decision  in  it ;  and 
wished  the  point  to  remain  open  to  be  re- 
considered, should  it  again  occur. 


Discretion  of  Court— Case  at  Bar— The  case  was  sub- 
miited  to  the  jury,  who  not  a^reeinff,  a  juror  was 
by  consent  withdrawn.  In  this  staffe  of  the  pro- 
ceedinfiTs,  the  plaintiff  was  permitted  to  amend 
his  declaration,  the  cause  beinff  in  paper,  notwith- 
standinfiT  the  jury  had  been  sworn,  as  no  verdict 
was  rendered  :  durinsr  which  time,  amendments, 
in  favor  of  justice,  are  within  the  discretion  of 
the  Court. 

This  was  an  appeal  from  a  judgment  ren- 
dered by  the  District  Court.  The  executors 
of  John  Jude,  deceased,  had  instituted  a 
suit  in  the  General  Court,  on  a  special  con- 
tract, in  writing,  between  their  testator 
and  John  Syme,  for  the  delivery  of  the 
crop  of  wheat  of  a  particular  year.  Upon 
the  trial  it  appeared  that  the  contract  was 
satisfied ;  but  that  the  crop  of  another  year 
had  been  delivered,  without  any  special 
agreement.  The  evidence  was  not  excepted 
to  by  the  counsel  for  the  defendant,  but  was 
permitted  to  go  to  the  jury ;  who  could  not 
agree,  and  a  juror  was,  by  consent,  with- 
drawn. A  motion  was  made  to  amend  the 
declaration;  on  which  the  court  was  di- 
vided, and  the  motion  fell.  The  cause  was 
then,  among  others,  transferred  by  the  act 
of  Assembly  to  the  District  Court,  where 
the  motion  to  amend  the  declaration,  by 
adding  a  new  count,  was  renewed,  and  was 
granted.  The  count  was  added,  and  the 
defendant  plead  de  novo.  This  amendment, 
after  a  jury  had  been  sworn  in  the  cause, 
was  assigned  as  error;  but  the  court  was 
unanimously  of  opinion  that  it  was  not 
error,  aqd  that  the  cause  was  in  paper  not- 
withstanding the  jury  had  been  sworn,  as 
no  verdict  was  rendered ;  during  which  time 
amendments,  in  favour  of  justice,  were 
within  the  discretion  of  the  court. 
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*Jude,  ExV  V.  Syme. 

[June  Term.  179a] 
Plnarilny  and  Practice— Amendment  of  Declaratlon$— 

•Bonds.— See  monographic  note  on  "Bonds"  ap- 
pended  to  Ward  v.  Chum.  18  Gratt.  801. 

-*^Execators  and  Administrators.— See  monosrraphic 
note  on  "Executors  and  Administrators"  appended 
to  Rosser  v.  Deprlest,  6  Gratt  ft. 

^Tbc  principal  case  is  approved  in  Fisher  v.  Camp, 
26  W.  Va.  880. 


Johnston  v.  Syme. 

[June  Term,  1790.] 

Appeal  Bonds— Sureties— Objection.*— Not  a  valid  ob- 
jection to  a  surety  to  an  appeal  bond,  that  he  was 
surety  to  the  injunction  bond  also. 

The  plaintiff,  in  the  motion,  had  obtained 
a  judgment  against  the  defendant  at  com- 
mon law ;  to  which  judgment  the  de- 
523  fendant  had  obtained  *an  injunction, 
on  giving  security  for  performing  the 
decree  of  the  Court  of  Chancery :  On  hear- 
ing the  bill  was  dismissed ;  and  from  that 
decree  the  complainant  Syme  appealed  to 
this  court.  The  same  person,  who  had  been 
his  security,  on  obtaining  the  injunction, 
was  his  security  on  the  appeal ;  and  now 
this  motion  was  made  for  a  rule  to  dismiss 
the  appeal,  unless  the  appellant  would  give 
further  security;  because  the  security  in 
the  appeal  bond,  having  been  security  to 
the  injunction,  was  already  bound  for  the 
debt;  and  was,  therefore,  not  such  addi- 
tional security,  as  every  appellee  was  en- 
titled to.  But  this  motion  was  overruled, 
the  objection  being  deemed  insufficient; 
and  this  further  rule  was  entered  into, 
^^That  objections  to  securities  given  upon 
obtaining  writs  of  supersedeas,  writs  of 
error,  or  appeals,  shall  hereafter  be  made 
to  that  court,  to  which  the  writ,  or  record 
shall  be  returnable,  and  not  afterwards." 

■t 
*  Appeals— Appeal  Bond— Objection— Walver.-ln  Vir- 
srlnia  F.  &  M.  Ins.  Co.  v.  New  York,  etc.,  Co..  05  Va. 
517.  28  S.  £.  Rep.  888.  it  is  said  :  "It  is  too  late  to  wait, 
before  making  such  motion,  (to  dismiss  the  appeal) 
until  a  new  bond  cannot  be  ffiyen,  or  another  appeal 
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Johnston  v.  Meriwether. 


statutory  Bonds— Failure  to  Comply  with  Statute- 
Effect.*— If  a  forthcoming  bond  be  not  srood  as  a 
statutory  bond,  it  may  be  good  as  a  bond  at 
common  law. 

Bonds— Collateral  Condition— Damages. t— On  a  bond 
with  a  collateral  condition  the  Jury  may  find  more 
damafires  then  are  laid  in  the  declaration. 

Walter  King  Cole,  had  obtained,  ai^ainst 
Thomas  Johnston  one  of  the  plaintiffs,  who 
was  sheriff  of  the  county  of  Louisa,  a  judg- 
ment; and  thereupon  an  execution  issued; 
which  was  served  by  the  defendant,  as 
coroner,  on  the  property  of  the  plaintiff; 
who  gave,  for  the  forthcoming  of  the  prop- 
erty on  the  day  of  sale,  a  bond  to  the  coro- 
ner himself,  instead  of  the  plaintiff,  with 
the  following  condition, 

**The  condition  of  the  above  obligation 
is  such,  that  whereas  the  said  Meriwether 
this  day  took  into  his  possession  sundry 
slaves  viz.  Sam,  &c.  by  virtue  of  an  execu- 
tion issuing  from  the  general  court, 
amounting  to  ;f564.  0.  5.,  including 
524  costs;  *now  if  the  said  slaves,  to- 
gether with  as  many  more  under  as 
good  a  title  as  the  above  said  slaves,  are 
delivered  to  the  said  Meriwether,  when  re- 
quired, on  the  same  plantation  for  sale, 
then  the  above  obligation  to  be  void,  other- 
wise to  remain  in  full  forc6." 

The  condition  of  the  bond  being  broken, 
Meriwether  instituted  a  suit  thereon ;  and 
having  stated  in  his  declaration  the  bond 
and  the  condition,  assigned  the  breach 
thereof  in  the  following  words.  '  'And  the 
plaintiff  in  fact  saith,  that  in  consequence 
of  the  said  writing  obligatory,  he  delivered 
up  the  slaves  therein  mentioned,  on  which 
he  had  levied  an  execution  by  virtue  of  his 
office  of  coroner  for  the  said  county,  but 
that  neither  the  said  slaves,  nor  as  many 
more  under  as  good  a  title  as  the  said  slaves, 
were  by  the  said  defendants,  or  either  of 
them  redelivei'ed  to  the  said  -  plaintiff  when 

allowed.  To  dismiss  the  appeal  at  this  late  day, 
under  these  circumstances,  would  be  grossly  un- 
just. The  defendant  in  error,  after  such  delay, 
must  be  considered  as  having  waived  any  objection 
to  the  defect  in  the  bond.  Followinir  the  course 
which  has  been  heretofore  pursued  by  this  court 
in  dealing  with  similar  cases,  the  motion  to  dismiss 
must  be  overruled.  Jackson  v.  Henderson.  8  Leiffh 
196  :  PUfiTh  V.  Jones,  dLeiffh  S99  ;  Brown  v.  Matthews. 
1  Rand.  402  ;  Johnston  v.  SytM,  8  Call  622  :  Acker  v.  A. 
&  F.  R.  Co.,  84  Va.  648,  5  S.  E.  Rep.  688,  and  Orr  v. 
Penniuffton,  93  Va.  268,  24  S.  E.  Rep.  928."  The  prin- 
cipal case  is  also  cited  and  approved  in  Puffh  v. 
Jones.  6  Leifirh  304  :  Jackson  v.  Henderson,  8  Leiffh 
199.    See  monographic  noU  on  "Appeals." 

*5Utatory  Beads— Failure  to  Comply  with  Statute- 
Effect.— For  the  proposition  that,  if  a  forthcoming 
bond  is  not  good  as  a  statutory  bond,  it  may  be 
good  as  a  bond  at  common  law,  the  principal  case  is 
cited  and  approved  in  Hewlett  v.  Chamberlayne, 
I  Wash.  868:  Hooe  v.  Tebbs.  1  Munf.  fiOS:  Winslow  v. 
Com..  2  Hen.  &  M.  464:  CraghiU  v.  Pave,  2  Hen.  &  M. 
466:  Lynchburg  Trust,  etc..  Bank  v.  Elliott,  94  Va. 
702.  27  S.  E.  Rep.  467:  Porter  v.  Daniels.  11  W.  Va. 
2S»;  State  v.  Purcell.  81  W.  Va.  56,  61,  5S.  E.  Rep. 
308.810:  Hall  V.  Wadsworth,85  W.  Va.  279,  14  S.  E. 
Rep.  6:  Morgan  v.  Hale.  12  W.  Va.  718,  holding  that 
the  bond  was  not  good,  as  a  statutory  bond,  nor 
was  It  good  as  a  common-law  bond  since  it  was 
affalnst  public  policy.  See  monographic  note  on 
"Statutory  Bonds"  appended  to  Goolsby  v.  Strother. 
21  GratL  107. 

tBonds— CoUaterel  Condition— Damaffes  Assessed 
Qreater  Than  Laid  in  Declaration— Effect— In  Peerce 
V.  Athey,  4  W.  Va.  28,  it  is  said:  "It  has  been  longr 
well  settled,  that  in  debt  upon  a  bond,  with  collat- 
eral condition,  damages  may  be  assessed  beyond 
those  laid  In  the  declaration,  if  the  penalty  Is  suffi- 
cient to  cover  them.  Payne  v.  Ellzey,  2  Wash.  143: 
Johnston  V.  Meriwether,  8  C'aUh2Z."  See  also,  citing 
he  principal  case  on  this  question,  Winslow  v.  Com., 

Hen.  A  M.  466. 


required,  according  to  the  condition  of  the 
said  writing  obligatory ;  but  although  the 
said  defendants  were  by  the  said  plaintiff 
often  required  to  deliver  .to  him  the  said 
slaves,  or  as  many  more  as  aforesaid,  they 
the  said  defendants  constantly  refused  to 
do  so,  and  did  not  deliver  the  said  slaves 
or  either  of  them,  or  any  slave,  or  slaves, 
in  lieu  thereof,  to  be  sold  as  aforesaid,  to 
the  said  plaintiff,  as  by  the  said  defendants 
undertaking  in  the  condition  of  the  said 
writing  obligatory  they  were  bound  to  do ; 
whereby  Ac. 

The  declaration  lays  the  damage  at  ten 
pounds.  Issue  was  joined  on  the  plea  of 
conditions  performed;  and  verdict  was 
given,  and  judgment  rendered  for  the  plain- 
tiff Meriwether  for  the  sum  of  7501. 

The  motion  for  a  writ  of  error  in  this 
case,  was  made  by  Ronald  and  Duval,  and 
opposed  by  J.  Taylor  and  Marshall. 

Ronald  and  Duval,  in  support  of  the  mo- 
tion.    The  bond   on   which  the  judg- 

525  ment    was  rendered  *is  void ;  and,  if 
it  be  not  void,  yet  the  proceedings  are 

erroneous ;  so  that  upon  either  ground,  the 
writ  of  error  ought  to  be  granted. 

The  bond  is  made  void  by  the  act  of  1748, 
c.  6,  2  7,  [c.  10,  2  6,  5  Stat.  Larg.  517].  It 
is  true,  that  the  first  part  of  that  section 
speaks  only  of  persons  in  custody,  but  the 
expression  of  the  latter  part  is  general; 
and,  positively,  makes  void  every  bond 
taken  by  a  SherifiP,  by  color  of  his  office,  in 
a  form  varying  from  that  permitted  by  that 
act,  or  by  some  other.  If  the  law  was 
otherwise,  officers  would  have  it  in  their 
power  to  extort  bonds  from  persons  in  cus- 
tody or  their  friends,  for  little  favors  al- 
lowed them,  which  would  greatly  injure  the 
public  justice  of  the  country.  In  [Rogers 
V.  Reeves,]  T.  R.  418,  it  was  held  that  the 
Court  can  presume  nothing  right  contrary 
to  the  record,  although  after  verdict ;  and, 
if  it  appears  to  the  Court  that  the  verdict 
was  rendered  on  an  illegal  consideration, 
the  verdict  must  be  void,  and  cannot  au- 
thorise a  judgment  for  the  plain ti£F,  [Stotes- 
bury  V.  Smith,]  2  Burr.  924;  which  case 
also  proves  that  the  consideration  here  was 
void. 

Again,  the  bond  was  void,  because  it 
was  oppressive :  Johnston  was  not  only  to 
deliver  the  slaves  taken  in  execution,  but 
as  many  more,  of  as  good  a  title.  The  offi- 
cer might,  from  time  to  time,  object  to  the 
title  of  the  slaves  delivered,  and  thus  look 
into  the  title  of  all  those  in  Johnston's 
possession.  This  is  countenanced  by  the 
mode  of  assigning  the  breaches.  The  dec- 
laration does  not  merely  state  that  John- 
ston did  not  deliver  as  many  more  slaves, 
but  that  he  did  not  deliver  as  many  more 
of  as  good  a  title. 

But,  it  is  oppressive  in  another  point  of 
view.  The  officer  takes  in  execution  eight 
negroes.  Thes^  may  be  all  in  the  debtor's 
possession.  He  is  entitled  by  law  to  the 
restoration  of  this  property,  on  giving  bond 
with  security  to  have  it  forthcoming  on  the 
day  of  sale ;  but  this  benefit,  which  the  law 
gives,  is  withheld  by  the  officer,  unless  be 
will  bind  himself  to  do  more  than  the 

526  law    requires;    *more,   perhaps,  than 
he  can  possibly  do;  that   is,    to   pro- 
duce property  which  not  only  is  not  in  ex- 
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ecution,  but  which,  perhaps,  may  not  be 
within  his  power.  This,  surely,  is  oppres- 
sive. 

The  bond  is  illegal  for  uncertainty,  be- 
cause no  time  is  expressed  when  the  slaves 
shall  be  delivered,  but  they  are  to  be  pro- 
duced when  required.  Suppose  such  a  bond 
taken  by  a  Sheriff,  on  the  execution  of  a 
capias  ad  respondendum,  that  the  person 
would  appear  not  on  a  given  day,  but  when 
required:  Would  it  not  be  clearly  void? 
And  yet  the  reason  is  the  same ;  because, 
if  a  proper  bond  be  not  given,  the  Sheriff 
is  as  much  bound  to  keep  the  goods  taken  in 
execution  at  his  own  risk,  as  he  is  to  keep 
the  person. 

The  bond  is  uncertain  too,  because  it  does 
not  specify  for  whom,  or  on  whose  property, 
the  execution  was  levied.  The  debtor 
would,  consequently,  not  be  protected,  by 
this  bond,  from  another  execution  for  the 
same  debt. 

If  the  bond  be  not  void,  still  the  judg- 
ment ought  to  be  reversed,  because  the  pro- 
ceedings are  erroneous. 

The  demand  ought  to  be  plainly  stated  in 
the  declaration ;  but,  from  it  you  cannot 
collect  when,  or  where,  the  demiEind  was 
made,  nor  is  the  demand  positively  averred. 

The  condition  of  the  obligation  is  in  the 
conjunctive,  that  he  shall  deliver  the  same 
slaves  and  as  many  more ;  but,  the  breach 
assigned  is  in  the  disjunctive,  and,  there- 
fore, does  not  agree  with  the  cohdition.  If 
it  be  said,  that  this  is  cured  by  the  verdict, 
the  answer  is,  that  a  verdict  cannot  estab- 
lish what  it  was  unnecessary  to  prove ;  and, 
it  was  only  necessary  to  prove  what  was 
alleged     in    the    declaration.     [Spieres   v. 

Parker,]  1  T.  R.  145. 
527  *Different  breaches  are  assigned  by 
the  plaintiff,  as  well  the  failure  to 
produce  as  many  more,  as  the  failure  to 
produce  the  eight  slaves  actually  taken  in 
execution ;  so  that  it  is  uncertain  for  what 
the  damages  are  assessed.  If  for  not  pro- 
ducing the  slaves  not  in  execution,  it  is 
clearly  oppressive. 

The  verdict  is  erroneous  also,  because  the 
damages  laid  in  the  declaration  are  only 
101. ,  and  a  verdict  is  found  for  7501. 

J.  Taylor  and  Marshall,  contra.  By  the 
12th  section  of  the  8th  cb.  of  the  acts  of 
Assembly,  bonds  for  the  forthcoming  of 
property  taken  in  execution,  may  be  given 
to  the  Sheriff,  or  other  officer  serving  the 
same :  By  the  2d  section  of  the  3d  ch.  of  the 
Acts  of  1769,  [8  Stat.  Larg.  326,]  bonds, 
payable  to  the  creditor  may  be  taken  by  the 
officer,  for  the  forthcoming  of  property 
taken  in  execution :  And,  by  a  subsequent 
section,  if  the  property  be  not  produced, 
judgment  may  be  rendered,  and  execution 
awarded,  on  motion,  against  the  principal 
and  his  securities.  This  does  not  repeal 
the  act  of  1748,  and  the  two  laws  may  well 
consist  together.  Remedy,  by 'motion,  is 
given  only  on  those  bonds  which  are  taken 
under  the  act  of  1769 :  But,  such  bonds  may 
still  be  taken  under  the  act  of  1748,  [c.  12, 
5  Stat.  Larg.  526;]  and  the  common  law 
remedy  must  be  resorted  to,  where  the  con- 
dition is  broken.  Both  acts  are  permissive, 
and  not  imperative.  The  6th  chapter  of 
the  Acts  of  1748,  seems  not  to  have  been  de- 
signed to  extend  further  than  to  regulate  the 


service  of  mesne  process ;  for,  in  the  same 
session,  the  service  of  executions  is  taken 
up  and  provided  for. 

Neither  the  statute  of  Henry  6th,  from 
which  it  was  nearly  copied,  or  the  act  of 
1748,  seems  designed  to  have  comprehended 
other  cases  than  those  where  the  person 
was  in  custody.  The  motives  to  the  law 
were  the  prevention  of  oppression,  and  the 
restraint  of  the  officer  from  bailing, 

528  *improperly,  aiiy  debtor   in    custody, 
to  the  injury  of  the  creditor.     These 

mischiefs  can  only  exist,  where  the  person 
is  in  custody. 

Such  has  been  uniformly  the  exposition 
of  the  British  statute,  6  Bac.  Abr.  182, 
[Gwil.  ed. ;]  Beawfage's  Case,  10  Co.  99. 
If  the  act  of  Assembly  does  not  annul  the 
bond  for  its  form,  then  it  is  obligatory, 
unless  there  be  something  vicious  in  itself. 
It  is  alleged  to  contain  two  qualities,  either 
of  which  is  supposed  to  be  sufficient  for  its 
destruction :  they  are,  oppression  and  un- 
certainty. 

The  condition  is  said  to  be  oppressive, 
because,  under  it,  the  officer  might  inspect 
the  title  to  every  slave,  and  because  it  re- 
quires the  delivery  of  other  slaves  than 
those  taken  in  execution ;  which  certainly 
the  debtor  was  not  bound  to  deliver,  and 
which,  perhaps,  he  might  not  have  the 
power. of  delivering. 

If,  upon  the  face  of  the  writing,  the 
obligation  must  necessarily  be  oppressive, 
and  cannot  be  otherwise,  then,  perhaps, 
the  debtor  may  avail  himself  of  it,  without 
pleading  it,  and  putting  it  in  issue ;  but,  if 
it  may,  or  may  not,  be  oppressive,  accord- 
ing to  extrinsic  circumstances,  then  the 
debtor,  to  establish  the  fact  and  avail  him- 
self of  it,  must  put  it  in  issue.  In  cases 
thus  uncertain  upon  the  face  of  the  instru- 
ment, if  such  be  his  real  defence,  he  may 
avail  himself  of  it  by  pleading;  if  such  be 
not  his  real  defence,  and  he  has  not  chosen 
to  put  his  cause  upon  it,  the  Court  will  not 
presume  the  existence  of  the  fact  against 
the  justice  of  the  case,  and  against  a  verdict 
rendered  on  a  fair  trial. 

In  the  present  case,  oppression  does  not 
flow  necessarily  from  the  bond,  but  de- 
pends on  extrinsic  circumstances.  It  does 
not  appear,  nor  is  it  alleged,  that  any  op- 
pressive means  have  been  used  to  induce  its 
signature.  This  cannot  be  presumed;  for, 
the  officer  had  no  interest  in  using  them. 
Any  thing  unusual    in  its  expression 

529  may,  since  the  officer  *is  thereby  put 
in  hazard  without  a  possible   beneiit, 

fairly  be  considered,  at  least  on  his  part, 
as  the  result  of  accident  rather  than  design. 
The  inconvenience,  if  it  be  one,  resulting 
from  the  right  of  the  officer  to  inspect  Mr. 
Johnston's  title  to  his  slaves,  is  incurred 
voluntarily  by  himself,  and  he  had  a  right 
to  incur  it.  Had  it  been  oppressively  in- 
sisted on  by  the  officer,  the  fact  might,  and 
would  have  been  pleaded ;  and,  if  not,  the 
verdict,  even  on  the  issue  actually  joined, 
ought  to  have  been  found  for  the  defendant 
in  the  Court  below.  So  with  respect  to  the 
slaves  contracted  to  be  delivered,  although 
not  taken  in  execution.  The  probability, 
and  certainly  the  possibility,  is,  that  the 
debtor  was  in  possession  of  slaves  sufficient 
to  satisfy  the  execution  ;    that  those    taken 
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were  not  sufficient  for  that  purpose;  and 
that  the  officer,  perceiving  that  a  bond  for 
the  forthcoming  of  the  property  would  cer- 
tainly be  given,  might  suppose  it  immate- 
rial, whether  he  proceeded  to  serve  the 
execution  on  other  property,  or  included  it 
in  the  bond,  without  actually  taking  it  in 
execution.  This  surely  is  not  oppression  ; 
and,  if  it  shall  only  appear  that  the  bond 
might  have  been  taken  without  undue 
means  or  intensions,  such  means  shall  not 
be  presumed  when  the  party  himself  does 
not  suggest  or  choose  to  rely  on  them.  If 
a  verdict  be  plainly  founded  on  an  illegal 
consideration,  it  is  admitted  to  be  void ; 
but,  it  is  denied  that  the  present  verdict 
stands  on  that  foundation.  If  the  bond  be 
not  void  on  the  ground  of  oppression, 
neither  is  it  on  that  of  uncertainty.  There 
is  no  uncertainty  pretended  in  the  obliga- 
tion ;  it  is  only  alleged  to  exist  in  the 
condition.  It  is  a  new  doctrine,  that  un- 
certainty in  the  condition  of  a  bond  shall 
destroy  the  obligatory  part.  But,  there 
is  really  no  uncertainty  in  the  condition. 
The  time  when  the  property  is  to  be  deliv- 
ered is  not  fixed ;  but,  the  delivery  must  be 
preceded  by  a  request,  and  then  the  time 
becomes  certain. 

It  is  allwged,  that  it  does  not  appear  for 
whom,  or  on  whose  property,  the  ex- 
530  ecution  was  levied;  and  *that,  there- 
fore, a  new  execution  might  issue  on 
the  original  judgment :  but,  this  is  knpwn 
not  to  be  the  case ;  because,  a  new  execu- 
tion is  forbidden  by  the  return  on  the  old 
one,  without  regard  to  the  bond  which  has 
been  taken. 

All  these  objections  go  to  shew,  that  the 
creditor  is  deprived  of  his  remedy  on  this 
bond,  by  motion ;  but,  not  that  it  is  void, 
and  that  the  officer  who  has  become  ac- 
countable to  the  creditor,  must  sustain  the 
entire  loss  without  recourse. 

The  declaration  does  state  a  demand,  and 
it  is  not  necessary  to  say  where  the  demand 
was  made,  since  the  condition  of  the  bond 
does  not  require  it. 

The  breach  is  well  assigned.  Had  the 
condition  been  in  the  disjunctive,  and  the 
breach  been  assigned  in  the  conjunctive, 
then,  indeed,  the  declaration  might  have 
been  erroneous:  but  surely  an  averment, 
that  neither  condition  was  performed, 
amounts  to  a  sufficient  averment,  that  both 
were  not  performed.  A  part  nray  be  done 
and  not  the  whole ;  but,  the  whole  cannot 
be  done,  and  every  part  remain  undone. 

Nor  is  the  verdict  erroneous,  because  it 
exceeds  the  damages  laid  in  the  declara- 
tion. This  has  been  uniformly  adjudged 
to  conform  with  the  6th  section  of  the  5th 
chapter  of  the  Acts  of  1748. 

The  Court  unanimously  rejected  the  mo- 
tion. 

The  President  did  not  sit  in  the  cause. 


531        ^Barrett  and    Others   v.    Floyd    and 

Others. 

[Tuesday.  July  8th,  1790.] 

Equity  Jurisdiction— After  Trial  at  Law.*— What  juris- 
diction a  Court  of  Equity  may  exercise  after  a 
trial  at  Law. 

*Bqulty  Jurisdiction— After  Trial  at  Law— Principal 

"ase  Overmled.— In  Alderson  y.  BiiTfirars.  4  H.  &  M. 

\  tbe  court  said:  "These  cases  (Terrell  v.  Dick,  1 


This  was  an  appeal  from  the  High  Court 
in  Chancery.  In  the  year  177  ,  a  British 
merchantman  stranded  and  sprung  a  leak 
near  one  of  the  little  islands  in  the  Chesa- 
peake, and,  with  her  cargo,  was  totally 
abandoned  by  her  crew.  Berry  Floyd,  and 
others  with  him,  came  on  board  her,  and 
began  to  save  the  cargo.  Almost  immedi- 
ately aft<*r,  Barrett,  with  another  company, 
came  up  in  a  boat,  and  were  asked  to  come 
on  board,  and  work.  They  replied,  that 
they  wished  first  to  know  on  what  terms; 
and  were  told  that,  if  the  vessel  should  be 
condemned  as  a  prize  to  them,  Floyd  and 
others,  that  they,  Barrett  and  others,  should 
be  allowed  ll-17ths  of  what  they  should 
save :  but  that,  if  the  vessel  should  not  be 
condemned  as  a  prize,  they  would  of  conse- 
quence be  entitled  to  what  they  could  save. 
Barrett  and  others,  thereupon,  came  on 
board,  and  by  their  labor  saved  the  greater 
part  of  the  cargo.  Floyd  and  others  imme- 
diately libelled  the  vessel  and  cargo,  in  the 
Court  of  Admiralty,  and  filed  a  claim,  for 
Barrett  and  others,  to  ll-l7th  parts  of  the 
proportion  saved  by  them.  By  the  sentence 
of  the  Court  of  Admiralty,  the  vessel  with 
the  cargo,  &c.  were  condemned,  and 
ll-17ths  of  the  part  saved  by  Barrett  and 
others,  were  decreed  to  them.  Soon  after 
the  decree  was  rendered,  Barrett  and  others, 
who  had  designed  to  contest  the  condemna- 
tion of  the  vessel,  arrived ;  but,  being  ad- 
vised that  they  were  too  late,  they  received 
the  part  to  which  they  were  entitled  under 
the  sentence  of  the  Court.  On  their  return 
to  the  Eastern  shore,  where  they  both  re- 
sided, Barrett  and  others  were  induced  to 
suppose  that  the  sentence  of  the  Court  of  Ad- 
miralty was  illegal,  and  unfairly  obtained, 
and  that  the  subject  might  be  received  in  a 
Court  of  Law.  They  instituted  an  action 
against  Floyd  and  others,  in  the 
532  *County  Court,  to  recover  the  differ- 
ence between  the  money  received  by 
them,  under  the  sentence  of  the  Court  of 
Admiralty,  and  the  amount  of  sales  of  that 
part  of  the  cargo  wliich  was  saved  by  them, 
and  declared  for  so  much  money  had  and 
received  to  their  use.  Ibsue  was  joined  on 
the  plea  of  non  assumpsit,  and  the  first 
jury  disagreeing,  was  discharged,  and  the 
cause  continued.  At  a  subsequent  Court, 
verdict  and  judgment  were  rendered  for  the 
plaintiffs.  An  execution  issued,  which  was 
satisfied  by  a  bond  for  the  amount,  payable 
at  a  future  day.  On  this  bond  a  judgment 
was  obtained,  which  was  injoined  in  a 
Court  of  Chancery ;  and,  on  a  final  hearing, 
the  injunction  was  rendered  perpetual :  from 
which  decree,  Barrett  and  others  appealed 
to  this  Court. 
Marshall,    for   the    appellants,    admitted 

Call  546:  Tarpln  v.  Thomas.  2  H.  &  M.  139)  deserre 
attention;  they  appear  to  me.  to  reinstate,  upon 
correct  principles,  the  orisrlnal  line  between  the 
courts  of  common  law  and  chancery,  which,  if  not 
blotted  out.  was  much  impaired  by  the  decision  in 
Barrett  v.  Floyd,  in  the  year  1790,  S  Call  581.  and  all 
that  class  of  cases  which  followed  upon  like  princi- 
ples, but  which  I  now  consider  as  overruled  by  the 
principles  laid  down  in  the  cases  before  cited,  of 
Terrell  v.  Dick,  and  Turpin  v.  Thomas,  which  I  shall 
take  for  my  gtiide.*' 

The  principal  case  is  cited  in  Goddin  v.  Bland,  87 
Va.  708. 18  S.  £.  Rep.  145.  See  monosraphic  note  on 
"Injunctions"  appended  to  Clay  tor  v.  Anthony.  15 
Oratt  518:  and  monographic  noU  on  '*Jndg~inents** 
appended  to  Smith  v.  Charlton,  7  Oratt.  485. 
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that  whatever  sentence  the  Court  of  Ad- 
miralty ought  to  have  rendered,  still,  that 
which  they  did  render  not  having  been  ap- 
pealed from,  was  binding  on  the  parties, 
and  the  verdict  in  the  County  Court  ought 
to  have  conformed  to  it;  but,  admitting 
this,  he  insisted  on  the  binding  force  of 
thai  verdict,  and  on  the  total  incapacity  of 
a  Court  of  Chancery  to  control  it.  A  ver- 
dict ought  always  to  consist  with  the  very 
right  of  the  case;  but,  it  often  happens, 
that  a  Court  of  Chancery  would  have  de- 
termined the  cause  otherwise  than  a  jury 
has  determined  it:  yet,  when  this  does 
happen,  the  Court  of  Chancery  cannot,  un- 
less there  be  some  unfair  ingredient  to  give 
them  jurisdiction,  fashion  the  verdict  ac- 
cording to  its  opinion  of  the  right  of  the 
case. 

It  is  not  easy  to  conceive  a  case  which 
affords  less  cause  for  the  interposition  of  a 
Court  of  Equity,  than  the  present.  The 
trial  has  been  a  full,  and  a  fair  one;  from 
the  complexion  of  the  whole  case,  it  is  ob- 
vious, that  the  defendant,  in  the  Court  of 
Law,  was  not,  and  could  not  be  surprised. 
He  knew  the  claim  of  the  plaintiff;  he  came 

prepared  to  contest  it.     It  is  not  pre- 
533      tended  that  any  unfair  ^practice  was 

used ;  nor  is  it  even  alleged,  by  the 
party  himself  in  his  bill,  that  he  was  not 
fully  prepared,  or  that  the  whole  case  was 
not  before  the  Court  and  jury.  The  action 
was  an  equitable  action.  The  plaintiff 
could  only  recover  on  the  equity  of  his 
case.  The  defendant  could  not  possibly 
resort  to  a  single  principle  for  defence  In 
a  Court  of  Equity,  which  was  not  of  equal 
avail  in  a  Court  of  Law.  The  cause  comes 
on  to  be  tried  in  Chancery  precisely  on  the 
same  facts,  which  have  already  been  de- 
cided on  in  a  Court  of  Law,  and  a  jury. 
Nothing  is,  or  can  be  alleged,  but  that 
the  Court  of  Law  decided  against  the  law 
of  the  case.  If  this  be  sufiBcient  ground  for 
equitable  interposition,  then  does  the 
Court  of  Chancery  erect  itself  into  an  ap- 
pellate Court  from  general  verdicts  and 
judgments  thereon,  both  as  to  law  and  fact. 
The  decision  of  a  County  Court,  unappealed 
from,  aa  entirely  binds  the  subject,  as  the 
decision  of  the  Court  of  Appeals.  As  well, 
therefore,  may  a  Court  of  Chancery  correct 
legal  errors  in  his  Court,  as  legal  errors  in 
another  Court,  whose  judgment  the  parties 
have  made  final,  by  taking  no  exception, 
and  praying  no  appeal.  If  that  Court  may 
interpose  in  this  case,  there  is  no  point  of 
law  which  may  not  be  carried  into  it.  Sup- 
pose an  action  of  detinue,  where  the  only 
question  was  the  legal  title  to  the  thing 
sued  for,  should  be  determined  in  a  Court 
of  Law  against  the  law  of  the  case,  would 
it  be  a  sufficient  cause,  for  going  into 
Chancery,  to  say,  that  although  the  whole 
case  came  fully  before  the  Court  and  jury, 
yet  they  misunderstood  the  law,  and  the 
counsel  for  the  defendant  permitted  the 
point  of  law  to  be  buried  under  a  general 
verdict?  If  that  would  not  be  a  proper  case 
for  a  Court  of  Chancery,  still  less  is  the 
present.  In  that  case,  the  legal  title  would, 
generally  speaking,  give  its  possessor  some 
equity ;  in  this  case,  the  legal  title  gives 
him  none.  If  there  be  any  original  equity 
in  either  of  the  parties,  it  is  only  produced 


by  the  labor  expended  In  saving  the  cargo. 
Each  party  then  had  an  equitable  title 

534  to  *the  portion  saved  by  Itself.     Bar- 
rett   and   others  have  now  only  what 

they  saved.  Each  party,  then,  is  now  pos- 
sessed of  that,  and  of  that  only,  to  which, 
with  respect  to  each  other,  each  party  was 
originally  equitably  entitled.  The  sentence 
of  the  Court  of  Admiralty,  it  is  admitted, 
gave  to  Floyd  and  others,  a  legal  right  to 
that  which  was  adjudged  to  them;  but  it 
gave  them  only  a  legal  right ;  it  did  not  en- 
large their  equity.  They  had  then  a  legal 
title,  but  of  that  legal  title,  which  the 
Admiralty  sentence  gave  them,  the  judg- 
ment of  the  County  Court  has  deprived 
them.  The  law  which  was  once  in  their 
favor,  is  now  against  them,  and  they  have 
not  even  the  pretext  for  coming  into  this 
Court,  which  the  person  would  have  in 
common  cases,  who  had  lost  a  good  title  by 
a  general  verdict;  because  they  never  had, 
in  their  favour,  any  thing  but  positive  law. 

If  the  jurisdiction  of  a  Court  of  Chancery 
be  so  extensive,  as  it  must  be,  to  compre- 
hend this  case,  then,  surely,  some  authority 
for  it  may  be  produced,  either  from  some 
treatise  on  the  general  principles  of  that 
Court,  or  in  some  adjudged  cases.  If  there 
be  such,  let  them  be  adduced.  It  is  be- 
lieved, however,  that  none  exist:  on  the 
contrary,  those  which  have  been  consulted, 
assign  much  more  limited  powers  to  a  Court 
of  faulty,  than  must  be  assumed  In  order 
to  support  this  decree.  3  Black.  Com.  430; 
1  Eq.  Ca.  Abr.  130;  2  Eq.  Ca.  Abr.  243, 
524,  162. 

But,  the  case  of  Langdon  v.  The  African 
Co.  &  Dockwray,  Prec.  Ch.  221,  is  the  very 
case:  In  that  case,  as  In  this,  the  vessel 
was  condemned  by  the  sentence  of  a,  Court 
of  Admiralty :  In  that  case,  as  in  this,  a 
Court  of  Law  rendered  a  judgment  in  direct 
opposition  to  the  sentence  of  the  Court  of 
Admiralty:  In  that  case,  as  in  this,  appli- 
cation was  made  to  the  Court  of  Chancery 
to  be  relieved  against  the  judgment;  but, 
in  that  case,  the   relief   was  refused. 

535  *Upon  authority,  then,    as   well    as 
upon    principle,    the    decree    of    the 

Chancellor  ought  to  be  reversed. 

Nelson,  for  the  appellees. 

The  confusion  would  be  great  Indeed, 
and  litigation  endless,  if,  after  a  Supreme 
Court  has  decided  upon  a  subject,  an  infe- 
rior Court  may  take  cognizance  thereof, 
and  rejudge  it.  This  cause  was  fairly  tried 
in  the  Court  of  Admiralty,  which  was  the 
proper  Court  to  decided  upon  It.  The  deci- 
sion of  that  Court  must  be  admitted  to  be 
right;  and,  consequently,  the  judgment  of 
the  County  Court,  being  contrary  thereto, 
must  be  against  the  principles  of  justice. 
It  appears,  from  the  note  in  1  Eq.  Ca.  Abr. 
130,  that  relief  may  be  granted  after  a  trial 
at  law.  For  a  verdict,  such  as  this,  attaint 
would  lie ;  but,  still,  that  is  a  harsh  punish- 
ment, and  not  an  adequate  remedy  to  the 
Injured  person.  In  1  Eq.  Ca.  Abr.  237,  pi. 
11,  12,  equity  relieved  against  a  judgment 
at  law  rendered  against  an  executor  on  the 
plea  of  ne  unques  executor.  This  was 
affording  relief  against  a  judgment  rendered 
according  to  the  soundest  principles  of  taw. 

A  Court  of  Equity  will   not   suffer  a  per 
son  to  be  injured  when  he  has  no  other  i 
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lief.  The  Court  of  Law  has  committed  an 
error,  which  will  admit  of  correction  no 
where  else :  it  must,  then,  be  the  province 
of  this  Court  to  correct  it,  or  the  party  is 
without  redress.  Harr.  Ch.  Prac.  11,  9;  3 
Black.  Com.  54.  The  case  resembles  those 
of  usury  and  gaming;  in  which,  it  has  been 
often  held,  that  Kquity  will  relieve  against 
judgments  rendered  by  a  Court  of  Law. 

Marshall,  in  reply. 

It  has  never  been  contended,  that  infe- 
rior tribunals  may  draw  before  themselves 
subjects  which  have  been  determined  in 
superior  Courts.  It  is  admitted,  that  had 
the  counsel  for  the  defendant  spread  the 
case  upon  the  record,  the  judgment  of 

536  the  County  Court   might  *have    been 
reversed  at  law.     The  question  is  not, 

whether  the  County  Court  erred,  but  whether 
the  error  be  of  such  a  sort  as  to  give  juris- 
diction to  a  Court  of  Chancery?  The  judg- 
ment was  against  law,  but  not  necessarily 
against  the  justice  of  the  case;  because  it 
was  contrary  to  the  sentence  of  the  Court 
of  Admiralty.  However,  admitting  it  to 
be  unjust,  does  by  no  means  admit  the 
cognizance  of  a  Court  of  Equity.  Juries, 
under  the  direction  of  a  Court  of  Law, 
judge  upon  the  justice,  as  well  as  law  of  a 
case ;  and  it  would  erect  a  Court  of  Chan- 
cery into  still  more  than  a  Court  of  Ap- 
peals, if  their  verdicts  might  be  set  aside, 
for  injustice. 

This  case  does  not  resemble  the  case  of 
relief  granted. to  an  executor.  It  is  the  ad- 
mitted province  of  a  Court  of  Chancery  to 
relieve  against  the  rigor  of  the  law,  as  in 
case  of  penalties ;  and,  in  the  case  cited,  a 
heavy  penalty  was  incurred  by  accident. 
It  is  true,  that  Equity  will  relieve  against 
judgments  on  usurious  and  gaming  con- 
tracts :  but  if,  in  either  case,  the  whole  fact 
had  been  fairly  tried  in  a  Court  of  Law 
and  judgment  rendered,  no  case  can  be 
shewn  where  such  a  judgment  was  injoined 
upon  the  same  testimony,  and  merely  be- 
cause a  Court  of  Law  had  decided  against 
law. 

By  the  Court. 

It  is  not  necessary  to  go  over  the  exten- 
sive ground  of  conflict  between  the  Courts 
of  Common  Law  and  Chancery.  The  juris- 
diction of  the  Court  of  Chancery  has  regu- 
larly increased,  and  is  found  to  be  beneficial 
to  society :  it  should  rather  be  enlarged,  than 
circumscribed.  Numerous  cases  shew,  that 
Courts  of  Chancery  have  interfered  after 
trials  at  law.  The  case  of  a  receipt  evi- 
dencing the  payment  of  money,  for  which, 
notwithstanding,  judgment  has  been  ren- 
dered ;  and  that  of  a  judgment  against  an 
executor  on  the  plea  of  ne  unques  executor, 
may  be  put   as  examples.     The  latter 

537  was  a  case  of  extreme  severity,  *and 
merited  relief.     It  would  be  cruel  that 

a  man,  for  so  small  a  mistake,  should  be 
liable  for  so  large  a  sum:  it  would  be  con- 
trary to  moral  justice;  but,  if  the  rule  that 
equity  was  not  to  interfere  after  judg- 
ments at  law,  was  never  to  be  departed  from, 
it  must  have  stopped  at  the  threshold. 

In  this  case  the  complainant  says,  that 
the  decree  of  the  Court  of  Admiralty  was  a 
bar  to  the  action  at  law:  The  defendant 
says,  he  should  have  availed  himself  of  it 
at  law. 


A  receipt  is  a  defence  at  law,  yet  it  has 
ever  been  admitted  to  be  used  in  equity 
after  a  judgment  at  law. 

A  proper  distinction  is,  where  the  de- 
fence comes  to  the  knowledge  of  the  party 
after  the  judgment. 

In  the  case  cited  from  Prec.  Ch.  the  action 
brought  was  in  trover;  and  the  declaration 
gave  notice  of  the  cause  of  action :  There- 
fore, it  was  then  incumbent  on  the  defend- 
ant to  set  up  the  proper  defence. 

This  is  an  action  for  money  had  and 
received  to  the  plaintiff's  use.  Although 
it  be  a  liberal  and  beneficial  action,  yet  it 
must  be  allowed  that  the  declaration  gives 
no  notice  to  the  defendant  of  the  nature  of 
the  claim.  The  foundation  of  the  decision 
in  both  Courts  was  the  same. 

Whether  the  vessel  was  a  prize  or  wreck, 
was  properly  triable  in  the  Court  of  Ad- 
miralty. Both  parties  so  understood  it,  and 
applied  to  that  Court.  They  are  at  issue, 
and  it  is  decided  to  be  a  prize.  The  receipt 
of  their  proportion  of  the  money  is  a 
stronger  acquiescence  under  the  decree  of 
the  Court  of  Admiralty,  than  the  bond  is 
under  the  judgment  of  the  County  Court. 

The  decree  was  afllrmed  by  the  unanimous 
opinion  of  the  Court. 

Judge  f^leming  was  absent. 


538  *Lomaxv.  Pendleton. 

[Wednesday,  July  7tli,  1790.] 

Statute  of  UmlUtionj.— At  What  time  the  act  of  limi- 

tacioDs  befflDs  to  run. 
Trustees— Wben  Charffeeble  with  Interest.*— A  trustee 

retainlncr  money  in  his  hands  for  an  unreasonable 

lenfirth  of  time,  shall  pay  interest. 

This  case  was  adjourned  from  the  High 
Court  of  Chancery.  The  suit  was  instituted 
in  the  County  Court  of  Caroline,  by  Mr. 
Pendleton ;  and  the  bill  stated,  that  Thomas 
Wyld,  in  order  to  discharge  a  debt  due  to 
Lidderdale  &  Co.,  drew,  on  the  first  of 
May,  1753,  a  set  of  bills  on  Messrs. 
Chauncey,  Barclay  &  Co.,  merchants  of 
London,  to  whom  he  had  before  consigned 
a  quantity  of  ginseng.  The  complainant 
and  Lunsford  Lomaz,  at  the  request  of  the 
said  Wyld,  agreed  to  become  endorsers  of 
the  said  bills ;  and  therefore  the  bills  were 
drawn  in  their  favor. 

The  complainant  endorsed  for  Wyld,  other 
bills  to  a  considerable  amount.  In  June, 
1753,  he  received  information  that  the  bills 
would  be  protested ;  and,  thereupon,  he  ob- 
tained a  conveyance  of  the  whole  estate  of 
the  said  Wyld  to  himself,  in  trust  for  the 
payment  of  his  debts.  The  bills  were  re- 
turned protested,  and  payment  of  them  de- 
manded from  the  complainant ;  who,  in  the 
year  1753,  sold  the  whole  estate  on  six 
months  credit,  and  set   industriously  about 

^Trustees— When  ChsrgeaMe    with     Interest— The 

areneral  rule  is  that,  in  all  cases  whatsoever,  a  trus- 
tee Is  liable  to  pay  interest  for  the  trust  money 
retained  in  his  hands,  unless  he  can  show  that  It 
was  necessarily  kept  in  hand  for  the  purposes  of  the 
trust:  and  this  he  may  do  upon  oath,  subject  to  be 
controlled  by  other  testimony,  and  the  circum- 
stances of  the  case.  Miller  v.  Beverleys,  4  Hen.  &  M. 
417.  See  Beverleys  V.  Miller,  6  Munf.  99.  Seemono- 
(rraphic  fwte  on  "Interest"  appended  to  Fred  r. 
Dixon.  27Gratt.  511:  and  monoffraphlc  note  on  "Ex- 
ecutors and  Administrators"  appended  to  Rosser  v. 
Depriest,  6  Gratt  fl.  The  principal  case  is  cited  In 
this  connection  in  Union  Bank  v.  Smith,  24  Fed.  Cas. 
557.  The  principal  case  is  the  sequel  to  Pendle- 
ton V.  Lomax,  Wythe,  4. 
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the  collection  of  the  debts.  He  discharged 
the  debts  due  from  Wjld,  in  the  order  of 
priority  mentioned  in  the  deed,  as  the 
money  came  to  his  hands,  and  as  he  could 
spare  it  from  his  own  estate.  'I>he  whole 
debts. were  paid  by  the  month  of  October, 
1762.  It  then  appeared  that  his  payments 
had  exceeded  his  receipts  4021.  16s.  9d. : 
which  added  to  the  expenses  of  sales  and 
collection,  left  him  in  advance  for  Thomas 
Wyld,  the  sum  of  5311.  Is.  7d. :  which  must 
fall  on  the  bills  endorsed  by  the  complain- 
ant and  Lunsford  Lomax,  as  that  was  the 
last  mentioned  debt  in  the  said  d^ed. 

539  In  support  of  this  statement,  *an  ac- 
count ready  to  be  produced  was  re- 
ferred to  by  the  bill;  which  account,  when 
produced,,  shewed  the  trust  estate  not  to 
have  been  closed  until  1765. 

The  bill  further  states,  that,  being  much 
perplexed  with  business,  the  complainant 
did  not  apply  to  Lomax,  until  some  time  in 
the  year  1766;  when  he  transmitted  to  him 
an  account  claiming  a  moiety  of  the  money 
paid  by  him  on  the  bill  endorsed  by  them 
both,  with  interest  from  October,  1762. 
Payment  was  refused ;  and  this  suit  was 
instituted  in  1768. 

The  defendant  pleaded  the  act  of  limita- 
tions; and,  in  his  answer,  stated  that  he 
did  not  recollect*  or  admit  having  endorsed 
the  bill ;  that  he  had  no  notice  of  its  pro- 
test, or  of  its  payment,  until  1766;  and  that 
he  knew  not  whether  the  complainant  had, 
or  had  not,  expended  the  trust  estate ;  or 
whether  he  had  paid  any  part  of  his  bill. 

The  accounts  were  referred  to  Commis- 
sioners; and  the  suit,  which  abated  by  the 
death  of  .Lunsford  Lomax,  was  revived 
against  his  administrator,  Thomas  Lomax. 
It  appeared,  on  the  report,  that  Lunsford 
Lomax  had,  with  the  complainant,  endorsed 
the  bills;  that  the  trust  estate  was  ex- 
hausted; that  the  complainapt  had  ad- 
vanced the  money  stated  in  his  bill;  that 
the  last  receipts  of  the  money  had  been  in 
October,  1764;  and  that  the  last  payment 
was  in  1765. 

It  likewise  appeared  on  the  report,  that 
money  had  sometimes  remained  in  the 
hands  of  the  trustee,  which  was  not  imme- 
diately applied  in  payment  of  the  debts ; 
but  the  Commissioners  had  not  charged  the 
trustee  with  interest  thereon,  although  the 
debts  carried  interest.  A  larger  sum  was 
reported  to  be  due,  than  the  plaintiff  had 
claimed. 

540  ♦It  further  appeared,    that   the  bill 
of  exchange    was    taken    up    by    the 

complainant,  and  his  own  bond  executed 
for  the  amount  thereof,  in  November,  1756. 

In  1786,  the  County  Court. of  Caroline 
over-ruled  the  plea,  and  decreed  the  defend- 
ant to  pay  to  the  plaintiff  a  moiety  of  the 
money,  stated  in  the  report  to  have  been 
paid  by  the  plaintiff  for  Wyld,  on  the  said 
bill;  from  this  decree,  the  defendant  ap- 
pealed to  the  High  Court  of  Chancery ;  by 
which  Court  the  cause  was  adjourned  to 
the  Court  of  Appeals,  where  it  was  argued 
before  Judge  Lyons,  Judge  Carrington  and 
Judge  Fleming,  by  Nelson,  for  the  appel- 
lant, and  Taylor,  for  the  appellee. 

Nelson  contended,  that  the  decree  of  the 
County  Court  was  erroneous,  1.  Because 
the  complainant  had  no  right   to  come  into 


Chancery  for  contribution ;  2.  Because  the 
suit  was  barred  by  the  act  of  limitations; 
and  3.  Because  the  account   was  erroneous. 

1.  The  complainant  had  no  right  to  come 
into  Chancery  for  contribution,  because 
they  were  not  joint  securities.  The  bill 
was  not  jointly  endorsed  by  them,  but  sep- 
arately, with  the  name  of  Lomax  above 
that  of  Pendleton.  Consequently,  Pendle- 
ton might  have  maintained  an  action  at 
law  against  a  prior  endorser;  and,  having 
a  complete  legal  remedy,  his  application  to 
a  Court  of  Kquity  is  not  proper. 

2.  The  suit  is  barred  by  the  act  of  limi- 
tations. 

The  right  of  action  accrued  in  Novem- 
ber, 1756,  when  the  appellee  took  up  the 
bill  of  exchange,  and  executed  his  own 
bond  for  its  amount.  Without  a  question, 
the  bond  discharged  the  bill;  and,  conse- 
quently, gave  to  Pendleton  the  same  right, 
to  institute  this  suit  thereon,  which  he 
now  posses<«e8.  If  the  right  of  action  then 
accrued,      the      act     of     limitations 

541  *then  commenced  its  operation ;  and, 
as  it  will  unquestionably  run  against 

a  bill  of  exchange,  the  plaintiff's  action, 
on  this  bill,  was  barred  before  the  suit  was 
instituted. 

To  this  operation  of  the  act  of  limitations, 
there  can  be  no  objection,  but  the  deed  of 
trust.  But,  the  answer  to  this  objection 
is,  that  the  appellant  was  not  a  party  to 
the  deed;  nor  was  he  even  named  in  it. 
The  deed,  therefore,  although  it  might  fur- 
nish an  equity  against  the  plaintiff,  could 
not  arrest  the  act  of  limitations. 

3.  The  account  is  improper. 

The  arrangement  for  the  payment  of  the 
debts  is,  under  the  circumstances  of  the 
case,  inadmissible.  Pendleton,  without 
consulting  Lomax,  takes  to  himself  a  deed 
of  trust  for  the  whole  property  of  Wyld.  In 
this  deed,  those  bills,  which  he  had  en- 
dorsed singly,  are  named,  and  the  payment 
of  that  which  was  endorsed  by  Lomax,  is 
postponed,  that  the  loss,  should  any  exist, 
might  fall  on  Lomax. 

The  account  is  erroneous  too,  in  giving 
to  the  plaintiff  more  than  he  demands  in 
his  bill. 

It  is  further  erroneous,  in  not  charging 
him  with  interest  on  money  in  his  hands. 
A  trustee  is  accountable  for  interest.  2 
Eq.  Ca.  Abr.  %.  When  he  had  money  in 
his  hands,  he  ought  to  have  stopped  inter- 
est, and  by  not  doing  so,  he  has  made  him- 
self liable  for  it. 

J.  Taylor,  for  the  appellee. 

On  the  arrangement  of  the  debts  in  the 
deed  of  trust,  there  can  exist  no  substantial 
cause  of  complaint ;  because  Wyld  had  the 
power,  and  did  himself  make  the  arrange- 
ment. 

The  original  foundation  of  the  demand, 
is  unquestionably  that   of  a  joint  se- 

542  curity,  who  has  himself  *paid  the 
debt.  That  the  bill  was  made  paya- 
ble to  both,  is  proof  that  the  endorsement 
was  joint;  and,  as  the  amount  of  the  debt 
was  fixed  by  auditors  in  presence  of  the 
parties  who  made  no  exception  thereto,  it 
is  now  too  late  to  except;  and  mutual  con- 
cessions may  fairly  be  presumed  to  have 
been  made,  so  as  to  establish  a  balanc 
satisfactory  to  both. 
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But,  the  great  question  in  the  case  is  the 
act  of  limitations. 

This  act  bars  the  remedy,  and  not  the 
right.  It  enacts  that  all  actions  of  tres- 
pass, &c.  shall  be  brought  within  the  time 
prescribed  by  law,  and  not  afterwards. 
Suits  in  Chancery  are  not  enumerated; 
and,  therefore,  are  not  literally  within  the 
act.  Courts  of  Chancery,  however,  have 
adopted  it  by  analogy,  where  a  party  may 
sue  in  either  Court ;  but  where  the  suit  can 
only  be  brought  in  equity,  as  in  cases  of 
legacies,  trust  and  fraud,  the  act  does  not 
run. 

Here  there  was  no  remedy,  until  the  trust 
estate  was  settled.  Till  then,  he  could  not 
have  maintained  his  suit  in  this  Court. 
With  the  property  of  Wyld  in  his  hands 
unexhausted,  this  Court  would  not  have 
decreed  him  the  property  of  Lomax,  like- 
wise. 

Equity  will  also  regard  great  length  of 
time,  for  it  might  produce  loss  of  testi- 
mony, and  affords  a  presumption  of  pay- 
ment ;  but  here,  there  can  be  no  such 
presumption ;  and  the  delay  was  favorable 
in  Liomax«  of  whom  less  is  now  demanded 
than  half  the  bill. 

The  act,  then,  cannot  be  considered  as 
commencing,  till  the  trust  was  closed, 
which  was  in  1765 ;  and  in  1768,  the  suit 
was  instituted. 

But  it  may  be  objected,  that  the  bill  states 
the  trust  estate  to  have  been  closed  in 
1762. 

This  was  evidently  the  mere  eihror  of 
counsel,  in  stating  the  case,  currente 
543  calamo.  A  jude-ment  *was  obtained 
afterwards;  which  proves  incontest- 
ably  the  mistake.  Even  in  indictments,  a 
chronological  error  is  not  fatal.  A  bill 
ought  not  to  be  conclusive  evidence  against 
a  plaintiff:  Since  the  allegations  cannot 
aid  him,  it  would  be  strange  if  they  should 
injure  him,  when  proved  to  be  founded  in 
mistake.  At  law,  indeed,  there  may  be 
a  non-suit,  if  the  declaration  is  not  sup- 
ported; but  this  was  never  heard  of  in 
Chancery.  Chancery  is  not  governed  by 
mistakes,  but  relieves  against  them.  The 
replication,  too,  avers  that  the  trust  was 
not  closed  till  within  five  years  before  the 
&uit  was  instituted,  and  this  cures  the 
mistaken  statement  of  the  bill. 

To  the  argument  concerning  the  bond, 
he  answered,  that  it  was  a  question  not  yet 
decided,  and  of  great  difficulty,  whether  the 
act  of  limitations  would,  under  our  acts  of 
Assembly,  run  against  a  bill  of  exchange. 

But,  admitting  that  it  does  run,  and  ad- 
mitting that  the  bond  did  discharge  the 
bill,  yet  the  bond  was  given  during  the 
existence  of  the  trust ;  till  the  settlement 
of  which,  the  plaintiff  could  not  sue. 

He  might  have  given  the  bond  as  trustee, 
and  the  Court  will  not  now  presume  other- 
wise. 

To  the  exceptions  to  the  amount  of  the 
decree,  he  answered  that,  as  the  account 
shewed  more  to  be  due  than  the  plaintiff 
stated  in  his  bill,  the  prayer  for  general 
relief,  which  was  contained  in  the  bill, 
would  authorisie  a  decree  for  the  whole  sum 
appearing  to  be  really  due.  If  more  had 
been  asked,  the  smaller  sum  actually  due 
would    have  been   decreed;  and    therefore, 


when  less  was  asked,  the  greater  sum  ac- 
tually due  ought  to  be  given. 

The  doctrine,  that  trustees  are  liable  for 
interest,  is  only  true  in  cases  of  misappli- 
cation. This  is  never  to  be  presumed,  and 
here  is  no  proof  of  it.  The  contrary  is 
presumable,  and  the  presumption  is  sup- 
ported by  the  report  of  the  auditors.  The 
suppositions   against    the   report  are 

544  not  fair,    now   that    they  cannot  *be 
answered  by  shewing  them  to  be  illy 

founded,  which  might  have  been  done  at 
the  time,  if  an  exception  had  then  been  en- 
tered. 

Here  the  cause  is  expected  to  come  on, 
upon  its  principles,  not  upon  exceptions 
to  an  account:  which  exceptions  were  not 
brought  forward,  or  relied  on,  when  the  ac- 
count was  made  up. 

LYONS,  Judge,  delivered  the  opinion  of 
the  Court. 

After  stating  the  case,  he  said,  that  the 
suggestion  concerning  the  preference  given 
in  the  deed  of  trust,  to  those  debts  for 
which  Mr.  Pendleton  was  alone  accounta- 
ble, was  not  well  founded,  and  ought  not 
to  avail  the  appellant. 

The  important  point  in  the  case  is,   the 
time  when  the  right  of  action  accrued?    It 
is   contended   by   the    appellant,    that  the 
right    accrued,  and  the  act  of  limitations 
began  to  run,  when  the  bill  was  taken   in, 
and  the  bond  executed  for  its  amount.    The 
Court  consider  all  the  circumstances  of  the 
case.     The   complainant  ought   not  to  be 
barred,    unless    the    execution  of  the  bond 
was  a    payment,  and  gave  him  a  complete 
right  of  action  for  the  amount  of  the  bills; 
for,  equity  avoids  circuity.     It  is    then  to 
be  enquired,  whether  Mr.  Pendleton  could, 
under    the  circumstances  of   the  case,   on 
the  execution  of  the  bond,  have  recovered 
from    Mr.  Lomax  a  moiety  of  the  bill?    If 
he  had  instituted  a  suit  at  law,  Mr.  Lomax 
would    have  gone  into  Chancery,  and  have 
claimed  the  benefit  of  the  trust.     The  Court 
must   have  injoined   the  judgment  at  law, 
until  the  trust  was  settled,  or  have  divided 
the   outstanding  debts,  which   would   have 
been  of  no  service  to   Mr.  Lomax :    There- 
fore, unless  the  bond   be   a   payment,   Mr. 
Penidleton  could  not  have  come  into  equity, 
until    the  trust  was   finished.     What  is  the 
nature  of   the  bond?    It  stopped  the  inter- 
est of  ten  per  cent. ;  and  is  given   to  serve 
the  trust  estate,   and  relieve  Mr.  Lo- 

545  max,  as  well  as  Mr.  Pendleton.    *The 
bond  was   to  be  discharged  out  of  the 

trust  estate,  and,  therefore,  ought  not,  in 
equity,  to  be  considered  as  such  a  payment, 
as  to  create  a  bar  to  a  suit  in  equity,  for  a 
moiety  of  the  money,  which,  in  fact,  was 
afterwards  paid. 

The  act  of  limitations,  then,  ought  not 
to  commence  until  the  trust  was  concluded. 
The  bill  states  this  to  have  been  in  1762; 
but,  the  report  shews  that  it  was  not  till 
1764;  and  from  that  time  the  act  of  limita- 
tions runs.  This  suit,  therefore,  having 
been  brought  in  1768,  is  not  barred  by  the 
act  of  limitations. 

It  is  objected,  that  no  interest  is  allowed 
on  money  collected  from  the  bonds  due  the 
trust  estate,  while  the  money  remained  in 
the  hands  of  the  trustee :  The  Court  think 
this  a  good  objection,  and  that  an  account 
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oug^ht  to  be  taken,  to  shew  when  the  trustee 
received  money;  and  whether  he  retained 
it  in  his  hands  an  unreasonable  length  of 
time.  Small  sums  should  not  be  considered 
as  being  certainly  to  be  accounted  for,  and 
disposed  of  immediately;  but  large  sums 
ought. 
The  certificate  was  as  follows: 
*'The  Court  is  of  opinion,  that  the  act  of 
limitations  is  no  bar  to  the  demand  of  the 
appellee,  under  the  circumstances  of  his 
case;  but,  that  he  should  account  for  in- 
terest on  so  much  of  the  money  received  by 
him,  under  the  deed  of  trust  in  the  bill 
mentioned,  as  was  not  paid  in  a  reasonable 
time  after  collection,  to  the  persons  enti- 
tled to  it  by  the  said  deed,  if  on  an  account 
to  be  taken,  or  rendered,  it  shall  so  appear, 
except  on  small,  or  inconsiderable  sums, 
that  a  reasonable  allowance  should  be  made 
to  the  appellee  for  his  own  trouble  and  ex- 
penses ;  and  that  the  decree  of  the  County 
Court  of  Caroline  ought  to  be  reversed, 
and  auditors  appointed  to  re-state  and  set- 
tle the  accounts  according  to  the  foregoing 
opinion. 
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[Thursday,  July  8, 1790.] 
EanitaUe  Relief- Fraud*— Case  st  Bar.— If  A.  arree  to 
famish  B.  with  ffoods  at  85  per  cent,  on  the  prime 
cost,  payahle  in  cash,  or  tobacco  at  the  market 
price:  and  B.  is  Informed  of  the  prices,  and  takes 
some  and  rejects  others;  and  several  settlements 
are  made,  and  a  bond  taken  for  the  balance:  yet 
if  B.  af  terwat  ds  discovers  that  A.  laid  an  advance 
npon  the  (roods  before  they  were  shipped,  and 
that  the  tobacco  credited  at  10  or  15  per  cent 
less  than  the  selling  prices,  a  Ck>urt  of  Equity  will 
grant  relief. 

Some  time  in  the  year  1761,  John  &  Rob- 
ert Broddus,  two  planters  in  the  county  of 
Caroline,  having  determined  to  engage  in 
trade,  and  to  retail  goods  in  partnership, 
and  having  no  correspondent  or  acquaint- 
ance in  E^urope,  applied  to  Archibald 
M'Call,  the  principal  factor  of  a  consider- 
able Scotch  house,  carrying  on  trade  and 
merchandize  under  the  firm  of  John  A  Wil- 
liam M'Call,  and  made  a  verbal  agreement 
with  him,  the  purport  of  which  Broddus 
states  to  be,  that  they  might  take  up  what 
goods  they  wanted,  to  be  discharged  at 
eighty-five  per  cent,  on  the  first  cost,  or 
sterling  prices,  either  in  cash,  or  tobacco, 
at  the  general  market  price,  he,  said  Archi- 
bald M'Call,  assuring  them  that  they  should 
not  be  imposed  on,  but  dealt  with  fairly 
and  honestly.  Notice  of  this  agreement 
was  given  to  William  Snodgrass,  who 
kept  a  store  for  the  M'Calls  at  Todd's,  and 
he  promised  to  conform  to  it.  Archibald 
M'Call  soon  after  quitted  the  business,  and 
was  succeeded  by  William  Snodgrass;  and 
the  store  at  Todd's  was  conducted  by  Rob- 
inson Dangerfield.  Goods  to  a  considerable 
amount  were  taken  up  by  the  brothers, 
until  some  time  in  the  year  1762,  when  Wil- 
liam Broddus  quitted  the  business,  but 
John  Broddus  continued  to  carry  it  on  as 
usual  for  nine  years.  During  this  time, 
the  balances  were  frequently  ascertained, 
bonds  given,  and  very  large  payments  made 
in  money  and  tobacco.  In  the  year  1770, 
the  M'Calls  declined  their  trade,  Robinson 
Dangerfield    called    on    John    Broddus    for 

•See  monographic  note  on  '^Fraud"  appended  to 
Montgomery  v.  Rose,  1  Pat.  &  H.  5. 


his  bond,  which  was  executed  for  10371.  lOs., 
the  balance  alleged  by  Dangerfield  to  be 
due.  M'Call  &  Elliott,  to  whom  the  bond 
was  given,  instituted  a  suit  and  obtained  a 
judgment  thereon  in  the  County  Court  of 
Caroline,  which  judgment  was  injoined  by 
the  said  Broddus,  in  the  same  Court,  who, 
in  his  bill,  alleged,  in  addition  to  the 

547  circumstances     *above    stated,    that 
he  was  unacquainted   with  the  prime 

cost  of  goods ;  that  he  had  placed  great  con- 
fidence in  the  honor  and  integrity  of  the 
merchants  with  whom  he  traded;  that  in 
the  various  settlements  which  had  been 
made,  he  had  never  inspected  the  particular 
prices  of  articles,  or  enquired  of  other  mer- 
chants concerning  the  prime  costs  of  such 
articles  as  he  had  received ;  that  he  alwayn 
believed  the  sterling  price,  marked  on  the 
goods  he  purchased,  was  the  real  original 
price,  according  to  a  genuine  invoice ;  that, 
in  truth,  (as  he  had  since  the  execution  of 
the  bond,  discovered,)  the  goods  were  sold 
to  him  at  a  price  compounded  cf  the  prime 
cost,  and  25  per  cent,  thereon,  on  which 
compound  price  the  same  per  cent,  was  laid, 
as  he  had  stipulated  to  pay  on  the  prime 
cost ;  and,  that  the  tobacco  he  had  sold  was 
credited  to  him  below  its  market  price.  He 
prayed  that  an  account  might  be  taken  of 
all  the  •  transactions  between  them ;  that 
the  settlement  should  conform  to  the  agree- 
ment; and  that  the  money  unjustly  received 
should  be  refunded. 

Several  partners  of  the  house  of  M'Call 
A  Elliot,  residing  in  Scotland,  filed  their 
answer,  denying  any  knowledge  of  the 
agreement,  and  admitting  that  they  had  in 
their  several  invoices  advanced  the  prime 
cost  of  their  goods  variously  as  they  would 
bear  it,  and  declaring  their  inability  at  that 
time  to  say  what  particular  advance  had 
been  laid  on  the  goods  purchased  by  Brod- 
dus. 

Archibald  M'Call  filed  his  answer,  deny- 
ing the  agreement  stated  by  Broddus;  and 
averring,  that  he  had  never  pretended  to 
sell  by  an  invoice  stating  the  prime  cost  of 
the  goods ;  but,  on  the  contrary,  that  he 
told  him  that  there  was  a  small  advance  on 
all  the  goods ;  that  the  price  would  be  told 
him  when  he  should  purchase;  and  that 
he  might  take  them  or  let  them  alone. 

Robert  M'Candlish,  who  had  sold  a  large 

proportion  of  the  goods  to  Broddus,   stated 

in  his  answer,    that   he  always    sup- 

548  posed  the  invoice  by  which  *he  sold  to 
contain  an  advance  on  the  prime  cost, 

nor  did  he  ever  pretend  to  the  contrary : 
That  it  was  customary  for  Broddus  to  ex- 
amine the  invoice;  to  take  such  goods 
as  pleased  him;  and  to  reject  such  as  he 
disliked)  or  thought  too  high  charged. 

William  Snodgrass,  in  his  answer, 
averred,  that  he  repeatedly  informed  Brod- 
dus, that  he  did  not  pretend  to  deal  by 
original  cost  invoices;  and  that  those,  by 
which  he  dealt,  were  advanced.  He  also 
stated,  that  Broddus  examined  the  price  of 
all  the  goods  he  purchased ;  and  was  deter- 
mined, in  taking  or  rejecting  them,  by  his 
approbation,  or  disapprobation  of  the 
price. 

It  was  proved,  that  Broddus  had  made 
with  M'Call  such  an  agreement  as  is  stated 
by  him,  and  that  the  invoice   by  which 
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goods  were  sold  to  him,  was  advanced  va- 
riously, from  about  ten  to  twenty-five  per 
cent,  on  the  prime  cost.  It  was  further 
proved,  that  in  very  many  instances,  the 
credit,  given  Broddus  for  tobacco  delivered, 
was  about  ten  or  fifteen  per  cent,  below 
the  selling  price. 

In  May,  1787,  the  County  Court  of  Caro- 
line appointed  ** auditors  to  settle  the  ac- 
count between  the  parties,  of  the  dealings 
in  the  bill  mentioned,  from  the  com- 
mencement thereof  in  the  year  1761,  to 
their  conclusion,  allowing  the  complain- 
ant twenty-five  per  centum  sterling  on  the 
amount  of  the  purchases  of  the  goods 
from  the  defendants,  turning  the  said  ster- 
ling money  into  current  money,  at  85  per 
cent,  advance,  and  interest  from  the 
day  twelve  months  therein,  after  making 
such  purchases  to  the  time  of  making  up 
the  said  account,  he  having  charged  inter- 
est from  the  said  period : 

**That  the  said  auditors,  in  making  up 
the  said  account,  do  also  allow  the  com- 
plainant the  general  current  prices  for  the 
tobacco,  of  the  inspections  whereat  the  to- 
bacco was  inspected,  at  the  several  periods 
of  making   payment  of   that  article; 

549  *that   the   said   defendants    do    pro- 
duce to  the  said  auditors,  the  amounts 

of  the  price  of  the  goods  delivered,  and  at 
what  date,  together  with  the  amounts  and 
date  of  each  payment ;  and  that  the  said 
auditors  report  the  same  to  the  Court,  stat- 
ing such  matters  specially,  as  either  party 
might  require,  in  order  for  a  final  decree." 

In  August,  1787,  a  report .  was  returned 
conforming  to  the  principles  of  the  inter- 
locutory decree ;  by  which  the  defendants 
were  shewn  to  have  received  2451.  2s.  8d. 
more  than  they  ought  to  have  received. 

The  counsel  for  the  defendants  now  offered 
in  evidence  written  articles  to  shew,  that 
the  dealings  comprehended  in  the  report 
were  for  a  time  with  John  &  William 
M'Call ;  for  a  time  with  John  M'Call  &  Co. ; 
and  for  a  time  with  M'Call  &  Elliot:  And 
it  was  contended,  that  the  bond  given  to 
M'Call  &  Elliot  should  not  be  subject  to  a 
deduction  on  account  of  dealings  with  John 
&  William  M'Call,  and  with  John  M'Call 
&  Co.  The  complainant  objected  to  the 
admission  of  these  papers,  alleging  that 
they  were  offered  too  late;  but  they  were 
admitted  and  read.  It,  however,  appeared, 
that  there  was  no  other  material  altera- 
tion in  the  company  but  its  name,  as 
the  partners  were  nearly  the  same,  and 
M'Call  &  Elliot,  in  their  answers,  had 
not  alleged  themselves  to  be  exempt  from 
account,  for  transactions  in  the  name  of 
the  other  firms.  In  August,  1787,  a  final 
decree  was  made,  perpetuating  the  injunc- 
tion, and  ordering  the  defendants  to  pay 
the  complainant  the  said  sum  of  2451.  28. 
8d.  with  interest;  from  which  decree,  the 
defendants  appealed  to  the  High  Court  of 
Chancery. 

In    March,  1789,  the  cause  came  on  to  be 
heard    in    the    High    Court    of   Chancery, 
where    the  decree  of  the  County  Court  was 
reversed,    and    the    High  Court  of   Chan- 
cery decreed,     **That   the  injunction 

550  *obtained    by   the    appellee    be    dis- 
solved, except  as  to  payments   made, 

after  the  execution  of  the  bond,  an  account 


of  which  payments  was  ordered  to  be  made 
up  before  the  Commissioner,  who  was  di- 
rected to  examine,  state  and  settle  the  same, 
allowing  for  the  payments  in  tobacco  so 
much  money  as  the  same  were  valued  at  by 
the  referees ;  and  to  report  the  same  to  the 
Court,  stating  such  matters  specially,  as 
either  party  might  require,  or  as  he  might 
think  fit." 

From  this  decree,  the  appellee  prayed  an 
appeal  to  the  Court  of  Appeals,  where  the 
cause  was  argued  by  Mr.  Taylor,  for  the 
appellant,  and  Mr.  Baker,  for  the  appellee. 

By  the  Court. 

In  the  year  1760,  John  and  Robert  Brod- 
dus entered  into  partnership:  To  set  this 
trade  on  foot,  they  having  no  correspond- 
ents in  Britain,  apply  to  the  defendants 
residing  in  this  country,  who  were  factors 
for  British  merchants. 

The  interests  of  the  firms  originating 
with  John  M'Call  A  Co.  centered  in  M'Call 
&  Elliot. 

John  Broddus  had  a  release,  and  was  no 
more  interested. 

The  terms  of  the  original  contract  were  85 
per  cent,  on  the  pfime  cost  of  goods,  with 
liberty  to  vary  as  the  exchange  varied,  and 
payable  in  cash,  or  tobacco,  at  the  market 
price. 

Their  dealings  continued  for  nine  years, 
during  which  Mr.  Broddus  was  regularly 
informed  of  the  price  of  the  goods  he  pur- 
chased, and  took  what  he  liked,  and  re- 
jected the  rest.  Several  settlements,  too, 
were  made,  and  finally  this  bond  was  exe- 
cuted. 
551  *At  some  time  during   their  deal- 

ings, Broddus  discloses  his  suspicions, 
that  the  goods  and  tobacco  were  not  fairly 
priced;  and  proposes  an  arbitration,  which 
was  rejected.  The  suit  was  commenced  in 
August,  1772 :  in  June,  judgment  was  con- 
fessed, and  an  injunction  granted. 

The  complainants  state,  that  the  average 
of  advance  on  the  goods  was  25  per  cent. 
The  agreement  is  clearly  proved ;  and  any 
advance,  on  the  prime  cost  of  the  goods  to 
the  British  merchant  in  his  ware-house  be- 
fore exportation,  is  a  breach  of  that  agree- 
ment. That  there  was  such  an  advance,  is 
plainly  proved.  The  appellee,  then,  is 
clearly  entitled  to  relief,  if  not  barred  by 
his  acquiescence  under  the  imposition. 

The  first  objection  to  granting  him  relief 
is,  that  he  saw  the  goods,  and  was  informed 
of  the  price,  and  might  judge  for  himself. 

But  neither  an  invoice,  or  note  of  partic- 
ulars, discovered  to  him,  that  the  invoice, 
by  which  he  purchased,  was  advanced. 
Even  the  agents  in  the  store  knew  nothing 
of  the  amount  of  advance.  Under  the  in- 
fluence of  this  ignorance,  he  settfes,  and 
gives  repeated  bonds  for  the  balance  ap- 
pearing on  each  settlement  to  be  due. 
Ought  those  bonds,  now  that  the  imposi- 
tion is  discovered,  to  bar  his  relief  against 
it? 

It  is  a  general  principle,  that  t)onds  and 
other  engagements  derive  their  obligation 
from  the  consent  of  the  mind  of  the  con- 
tracting party.  A  suggestion  of  falsehood, 
or  a  suppression  of  truth,  is  such  a  vice  in 
their  composition,  as  to  destroy  their  orig- 
inal obligation.  Would  be  have  given  these 
bonds,  had  he  known  the  fraud  which  had 


600 


3  CALL 


Hughes  v.  Ci^ayton  and  Wife. 


652-666 


been  practised  on  him?  Hia  conduct,  sub- 
sequent to  the  discovery  of  that  fraud, 
shews  he  would  not.  In  the  case  of  Bosan- 
quett  V.  Dashwood,  Cas.  Temp.  Talb.  38, 
Lord  Talbot  asks,  ''Must  a  man  keep 

552  *monej    that    he     has    no     right    to 
merely    because   he    got   it   into   his 

hands?"  So  it  may  be  asked  here,  Must 
he  recover  money,  merely  because  he  has  a 
bond. 

The  cases  of  Cole  v.  Gibbons,  [3  P.  Wms. 
294,]  and  Chesterfield  et  al.  ex'rs  of  Spen- 
cer V.  Janssen,  [2  Ves.  sen.  125, 1  Atk.  354,] 
have  been  relied  on. 

In  that  of  Cole  v.  Gibbons,  any  objec- 
tion, which  might  lie  to  the  original  deed, 
was  totally  done  away  by  the  second,  when 
the  fact  was  fully  disclosed  to  him;  and, 
with  a  perfect  knowledge  of  it,  he  executed 
the  deed. 

In  that  of  Chesterfield  et  al.  ex'rs  v. 
Janssen,  there  was  no  fraud  or  imposi- 
tion in  the  original  contract.  It  was  a  fair 
contingent  contract,  without  deception ;  and 
the  risk  was  perfectly  equal.  But,  be  this 
as  it  may,  the  original  objection  (the  dis- 
tress of  Mr.  Spencer)  was  removed,  when 
he  confirmed  it.  The  principle  of  these 
cases  is  clearly  right;  but  it  does  not  apply 
to  this  case.  Broddus  was  deceived 
throughout  the  whole  transaction ;  and,  if 
he  had  given  fifty  bonds  tinder  the  same 
deception,  his  title  to  relief  would  have 
remained  undiminished.  The  Court  is  of 
opinion,  that  he  is  entitled  to  relief. 

The  County  Court  has  charged  25  per 
cent.,  under  the  idea  that  that  was  the  just 
average  of  advance  on  the  goods.  It  is  al- 
leged, in  the  bill,  that  the  goods  were 
advanced  so  as  to  average 25  percent. ;  and 
the  answer  admits  an  advance,  but  does  not 
say  what  that  advance  was.  This  is  urged 
by  the  counsel,  with  some  weight,  a»  a  con- 
fession of  the  advance  charg^  in  the  bill ; 
but,  the  Court  being  about  to  relieve  a  man 
against  his  bond,  will  not  be  rigid.  The 
deposition  of  Mr.  Pollard  states,  that  the 
goods  were,  in  his  opinion,  advanced  from 
15  to  20  per  cent.  The  Court  incline  to  take 
the  mesne  advance  of  173^  per  cent. ,  as  the 
just  average,  and  the  decree  to  be  as  fol- 
lows: 

553  »The  Court    is    of    opinion,    **that 
there  is  error,    in  the    decree    of   the 

High  Court  of  Chancery  in  this,  that  the 
injunction  was  dissolved  as  to  all  but  the 
payments  stated,  and  an  account  directed  to 
be  taken,  in  which  no  deduction  was  to  be 
made  for  the  average  advance  in  the  price 
charged  as  the  first  cost  of  the  goods ;  this 
Court  being  of  opinion,  that  in  taking  such 
account,  a  deduction  ought  to  be  made  for 
such  average  advance  at  173^  per  cent,  in- 
stead of  25  per  cent,  in  the  mode  pursued 
by  the  auditors;  whose  account  ought  to 
stand  in  all  other  particulars,  except  a 
change  of  the  deduction  from  25  per  cent, 
to  17^  per  cent,  as  .  aforesaid,  and  of  the 
consequent  calculations  of  advance  and  in- 
terest thereon,"' 

Note.  It  appeared  to  the  Court  from  the 
inspection  of  the  account  and  other  testi- 
mony in  the  cause,  that  the  average  advance 
on  the  prime  cost  of  the  goods,  was  17^^ 
and  not  25  per  cent. 


554  *Hughe8  V.  Clayton  and  Wife. 

[Saturday,  July  10, 1790.] 

Detinue— Administrator.*— If  an  administrator  brlnars 
detinue,  be  Is  not  bound  at  the  trial,  to  produce 
the  certificate  for  his  obtaining  letters  of  admin- 
istration, unless  he  receives  notice  that  it  will  be 
required. 

Parol  Qlf t — Consideration  —  Evidence  —  Jury.t  —  Evi- 
dence of  a  communication  between  the  father 
and  his  daufirhter'8  deceased  husband,  as  to  the 
consideration  on  wbich  a  parol  fift  for  slaves  was 
founded,  may  be  left  to  the  Jury. 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  of  Petersburg,  by  which 
the  appellees  recovered  from  the  appellant, 
in  an  action  of  detinue,  ten  negro  slaves. 

The  declaration  stated  the  said  Theodo- 
sia,  while  sole,  to  have  been  possessed  of 
the  slaves  sued  for,  as  administratrix  of  her 
late  husband;  and  proceteded  in  the  usual 
form.  Issue  was  joined  on  the  plea  of  non 
detinet. 

At  the  trial,  the  defendant  by  his  counsel, 
moved  for  a  non  suit,  because  the  plaintiff 
Theodosia's  title  accrued,  if  at  all,  as  ad- 
ministratrix of  Anderson  Hughes  deceased, 
and  the  plaintiffs  had  not  produced  apy  evi- 
dence or  proof,  that  administration,  on  the 
state  of  the  said  Anderson  Hughes,  had 
been  committed  to  the'  plaintiffs,  or  either 
of  them ;  which  fact,  as  alleged  by  the  de- 
fendant's counsel,  was  admitted  by  the 
Court,  but  the  objection  was  overruled ;  the 
plaintiffs  having  declared  upon  the  posses- 
sion of  the  administratrix  while  sole,  and 
such  possession  being  proved  at  the  trial ; 
and  it  not  being  the  practice  of  the  Courts 
of  this  Commonwealth,  to  produce  the  cer- 
tificate for  obtaining  letters  of  administra- 
tion in  Court,  unless  the  party  hath  received 
previous  notice  that  the  same  would  be  re- 
quired. 

The  defendant  also  moved  for  a  non  suit, 
because  there  was  no  evidence  of  a  deed 
from  the  decedent's  father  the  now  defend- 
ant, to  the  deceased,  and  that  such  gift 
without  deed)  under  the  adjudication  in  the 
Court  of  Appeals,  was  void.  But,  the 
plaintiffs  having  offered  testimony  to  prove 
a  communication,  respecting  the  intermar- 
riage of  the  said  Anderson  Hughes  de- 

555  ceased,  and  the   plaintiff  *Theodosia, 
as   the    consideration   on   which    the 

said  gift  was  founded,  which  testimony  the 
Court  thought  proper  to  leave  to  the  con- 
sideration of  the  jury,  the  motion  for  a  non 
suit  was  overruled ;  and  the  Court  left  to  the 
consideration  of  the  jury,  as  well  the  testi- 
mony respecting  such  communication,  as 
the  evidence  produced  on  the  part  of  the 
defendant,  that  the  said  verbal  gift  and 
delivery  of  the  slaves  in  pursuance  thereof, 
were  conditional,  and  made  by  the  defend- 
ant to  the  deceased  Anderson  Hughes,  near 
three  years  before  any  such  communication 
respecting  the  said  marriage,  which  after- 
wards took  effect  between  the  said  parties ; 
whereupon,  the  defendant  by  his  counsel 
excepted  to  the  opinion  of  the  Court  in  the 
premises,  and  prayed  that  his  exceptions 
might  be  saved,  &c.  which  was  accord- 
ingly done." 
Verdict  and  judgment  were   rendered  for 


*See  monofifraphic  noteon  "Detinue  and  Replevin" 
appended  to  Hunt  v.  Martin,  8  Gratt.  578. 

tSee  monographic  note  on  "Gifts"  appended  to 
Barker  v.  Barker,  2  Gratt.  344. 
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the  plaintiffs;  and  the  defendant  appealed 
to  this  Court.  The  cause  came  on  to  be 
argued  before  all  the  Judges,  and  the  judg- 
ment of  the  District  Court  was  affirmed. 


Bates  V.  Gordon. 

[Monday,  July  12, 1790.] 

Detlnae— Form  of  Judflrment.*— in  detinue.  If  the  jury 
find  for  the  plaintiff,  the  slaves,  if  to  be  had,  or 
2501.  for  each  slave,  and  damasres  Id  :  and  the 
Court  render  judflrment  for  the  slaves,  if  to  be  had, 
and  if  not,  the  price  found  by  the  jury,  with  the 
damafires  and  costs,  it  is  not  error,  [thoufirh  no 
price  or  value  be  laid  in  the  declaration]. 

David  Bates,  son  and  heir  of  John  Bates, 
brought  an  action  of  detinue  for  sundry 
slaves,  in  the  possession  of  Andrew  Gor- 
don, administrator  of  Alexander  Gordon, 
deceased.  The  declaration  claims  the 
slaves,  without  laying  a  price  or  value. 
The  cause  was  tried  on  the  plea  of  non  det- 
inet,  and  issue  thereon ;  and  the  jury 
found  the  following  verdict:  **We  of  the 
jury  do  find  for  the  plaintiff  the  slaves 
mentioned  in  this  declaration,  if  to  be  had, 
or  the  sum  of  two  hundred  and  fifty  pounds 
current  money  for  each  slave,  and  damages 
one  penny." 

556  *On  this  verdict,  the  Court  rendered 
judgment  for  the  slaves,  if  to  be  had, 

and  if  not,  the  price  found  by  the  jury 
with  the  damages  and  costs.  From  this 
iudgment,  there  was  an  appeal  to  the  Gen- 
eral Court. 

In  October  1786,  the  cause  came  on  to  be 
heard  before  the  General  Court,  when  the 
judgment  was  reversed,  as  to  the  price  for 
the  slaves,  and  affirmed   as   to  the  residue. 

To  the  judgment  of  the  General  Court, 
the  plaintiff  Bates  brought  a  writ  of  error; 
and  now  on  a  hearing,  the  judgment  of  the 
General  Court  was  reversed,  and  that  of  the 
County  Court  affirmed ;  and  it  was  further 
ordered,  that  the  appellant  Andre wGrordon, 
should  pay  the  costs  and  damages  of  the 
appeal  out  of  the  effects  of  his  intestate, 
in  his  hands  to  be  administered,  if  there 
were  such  effects,  but  if  not,  that  he  should 
pay  them  out  of  his  proper  goods  and 
chattels.  

557  *NOVEMBER  TERM,  1790. 

JUDGES    PRESENT. 

The  Hon,  Edmund  Pendleton^  President 
Peter  Lyon s,  Paul  Carrington , 

William  Fleming,  James  Mercer, 


Taylor  &  Co.  v.  M 'Clean. 

[Saturday,  December  4th,  1790.] 

Debt  on  Bond— Damasres  Need  Not  Be  Laid  In  Declara- 
tion.—in  debt  on  a  bond,  damages  need  not  be  laid 
in  the  declaration  or  found  by  the  jury. 

Judflrment  for  Sterllnflr  Money  —Rate  of  Bxchanfl^.— It  is 

♦See  monographic  note  on  "Detinue  and  Replevin" 
appended  to  Hunt  v.  Martin,  8  Oratt.  578. 

Executor— Damaflres—De  Bonis  Proprlls  —  Principal 
Case  Disapproved.— In  Hudson  v.  Ross,  1  Wash.  75, 
the  court  said  :  "In  the  case  of  Bates  v.  Gordon^ 
where  the  executor  was  stated  as  a  party,  this  court 
affirmed  the  judgment  with  damacres  and  costs,  to 
be  levied  of  the  estate  of  the  testator  In  the  hands 
of  the  executor.  If  so  much  be  had,  if  not.  then 
the  damasres  and  costs  of  the  executor's  proper 
goods.  ♦  *  ♦  On  reviewing  that  subject,  we  dis- 
approve of  that  decision  in  awardiner  the  damages 
akalnst  the  proper  estate  of  the  executor,  in  case 
of  deficiency  in  that  of  the  testator."  See  mono- 
firraphic  M)te  on  "Executors  and  Administrators" 
appended  to  Rosser  v.  Depriest,  5  Oratt  6. 


necessary  on  jndflrments  for  sterlloff  money,  that 
the  Court  should  fix  the  rate  of  exchange. 

John  M'Clean  brought  an  action  of  debt 
in  the  District  Court  of  Petersburg^,  ag-ainst 
Richard  Taylor  &  Co.  on  a  bond  for  the 
payment  of  sterling  money.  The  plea,  was 
payment,  and  the  jury  found  a  general 
verdict  for  the  plaintiff;  on  which,  judg- 
ment was  rendered  for  the  debt  in  the  dec- 
laration mentioned.  To  this  judgment  a 
supersedeas  was  awarded,  and  the  errors 
assigned  were,  1.  That  no  damages  were 
laid  in  the  declaration,  or  found 
558  *by  the  verdict.  2.  That  the  Court 
had  made  no  rule  fixing  the  sum 
in  current  money,  with  which  the  judg- 
ment for  sterling  money  might  be  dis- 
charged. The  first  error  assigned  was 
abandoned. 

On  the  second,  it  was  contended  for  the 
defendant  in  error,  that  the  rule,  stating 
the  sum  in  current  money  by  which  a  judg- 
ment in  sterling  should  be  discharged, 
formed  no  part  of  the  judgment  itself.  It 
was  usually  entered  at  the  close  of  a  term, 
and  was  applied,  to  each  particular  judg- 
ment, by  the  Clerk.  The  judgment,  there- 
fore, was  not  erroneous,  and  ought  not  to 
be  reversed.  An  instruction  to  the  Sheriff 
how  to  serve  the  execution,  was  alone  nec- 
essary ;  and,  that  might  be  obtained  at  the 
succeeding  term,  before  the  Clerk  could  is- 
sue the  execution,  should  the  judgment  be 
affirmed. 

But  the  Court  reversed  the  judgment,  for 
this  defect.  

Syme  v.  Johnston. 

[Wednesday,  December  15, 1790.1 

Specific  Performanoe— When  Title  May  Be  Made.*— 

Equity  will  not  relieve  against  a  purchase,  if  the 

vendor,  at  the  time  of  the  decree  is  able  to  make 

a  title. 

Executor— Declaration  That  He  Sells  as  His  Testator 

Held— Parclia4er.t—[  When  an  executor  (vendor) 
declares  at  the  sale  that  he  sells  only  as  his  testa- 
tor held,  'tis  the  duty  of  a  purchaser  to  enquire 
into  the  state  of  the  property. 
Confession  of  Judgment— Bftfectt—Case  at  Bar.- A 
confession  of  judfirment  precludes  a  party  from 
availiuR  himself  of  an  equity  of  which  he  was,  or 
must  be  presumed  to  have  been  acquainted  at  the 
time.] 

Richard  Johnston  and  Harry  Gaines  pur- 
chased in  partnership  several  lots  of  land, 
for  which  leases  had  been  given  by  the 
College  of  William  &  Mary.  On  dividini? 
their  purchase,  it  became  necessary  to  di- 
vide one  lot  called  the  lot  C.  K.  Applica- 
tion was  made  to  the  President  and  Masters 
of  the  College,  for  a  lease  to  each,  for  his 
part,  which  they  refused  giving,  as  it  was 
a  rule  with  them,  that  no  lot  should  be 
divided :  But,  they  agreed  to  give  a  lease  to 
either  of  them,  and  that  they  might  divide 

^Specific  Performance.— See  monosrraphic  note  on 
"Specific  Performance"  appended  to  Hanna  v. 
Wilson,  3  Oratt.  248. 

tExecutors  and  Administrators.— See  monofixaphlc 
note  on  "Executors  and  Administrators"  appended 
to  Rosser  v.  Depriest*  5  Oratt  6. 

(Judflrments  by  Confession— Effect  upon  an  Equity  of 
Which  Party  Presumed  to  Have  Notice.— In  McFar- 
land  V.  Pish.  34  W.  Va.  500.  13  S.  E.  Rep.  658,  the 
principal  case  is  cited  to  the  point  that  the  con- 
fession of  a  judgment  for  the  purchase  price  of  a 
tract  of  land  precludes  such  party  from  takin? 
advantafire  of  a  defect  in  the  title  of  which  he  bad 
notice  at  the  time.  See  also.  Mason  v.  Williams.  S 
Munf.  126:  monofirraphic  note  on  "Judgments  bj 
Confession"  appended  to  Richardson  v.  Jones.  IS 
Oratt.  58. 
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the  possession   as   they  pleased.     A   lease 

was   given  to   Richard  Johnston,  and  they 

divided     the    lot     between    them    by    the 

courses    of    Gravelly     run,     leaving 

559  *to  Johnston  38^,  and  to  Gaines  68>^ 
acres.  It  was  a  condition  of  the  Col- 
lege leases,  that  the  lessee  should  not  give, 
grant,  alienate,  sell,  assign,  or  set  over 
his  interest  or  title,  without  having  first 
obtained,  in  writing,  the  assent  of  the 
President  and  Masters  for  the  time  being, 
except  only  by  last  will  and  testament, 
whereby  only  the  whole  premises  together, 
and  not  any  part  of  the  same,  shall  be  de- 
mised and  bequeathed. 

Richard  Johnston,  by  his  will  dated  in 
September,  1771,  devised,  that  his  College 
leases  should  be  sold  on  twelve  months* 
credit. 

In  1781,  his  executors  proceeded  to  sell 
the  said  lands  at  public  sale ;  and  John 
Syme,  jun.  who  was  the  proprietor  of  some 
adjoining  fee  simple  lands,  being  the 
highest  bidder,  became  the  purchaser,  at 
the  price  of  115,000  weight  of  tobacco.  No 
bond  having  been  given,  an  action  on  the 
case  was  instituted  by  the  executors  in  the 
General  Court. 

When  this  suit  was  for  trial,  John  Syme 
and  William  Johnston  met  at  the  house  of 
Richard  Chapman,  and  after  much  alter- 
cation, and  comparison  of  several  College 
leases,  Syme  declared  himself  perfectly  sat- 
isfied, admitted  that  he  had  the  quantity  of 
land  he  had  purchased,  and  agreed  to  con- 
fess a  judgment  for  such  a  sum  of  money  as 
the  tobacco,  by  a  person  fixed  on  between 
them,  should  be  estimated  at.  The  tobacco 
was  estimated  at  twenty-eight  shillings  per 
hundred,  and  for  that  sum  judgment  was 
given.  After  an  execution  had  issued, 
Syme  applied  to  and  obtained  an  injunction 
from  the  Court  of  Chancery,  in  October, 
1786,  having  stated  in  a  bill  his  equity, 
which,  he  alleged,  was  unknown  to  him,  at 
the  time  the  judgment  was  confessed. 

It  appeared,  that  the  division  of  the  lot 
C.  E.  between   Johnston  and  Gaines, 

560  was  known  in  the  ^neighborhood ; 
that  at  the  sale  of  the  lots,  the  execu- 
tors declared  that  they  sold  them  as  their 
father  held  them,  and  that  there  were  AZ2% 
acres.  During  the  sale,  notice  was  given 
by  ttH  agent  for  Walker  Tomlin,  that  he 
claimed  a  part  of  the  land  held  under  one 
of  the  leases,  as  belonging  to  an  adjoining 
tract,  which  was  his  property.  Mordecai 
Abraham,  who  was  one  of  the  bidders, 
asked  the  acting  executor,  William  John- 
ston, particularly  the  terms  of  sale,  and  he 
said  that  he  sold  the  lots  as  his  father  held 
them,  except  the  part  north  of  the  Gravelly 
run,  which  was  the  part  of  C.  E*  assigned 
to  Gaines;  and,  on  being  further  asked  by 
Abraham,  whether  he  would  make  good  to 
the  purchaser  the  land  which  Tomlin  might 
recover,  he  said  he  would  not.  There  was 
no  public  information  given  by  the  execu- 
tors, or  by  the  crier,  that  any  part  of  the 
grounds  sold  was  a  divided  lot,  or  that 
Tomlin  had  a  claim  to  any  part  of  it. 
John  Syme,  the  purchaser,  had  resided  in 
distant  parts  of  Virginia,  so  as  to  exclude 
a  presumption  that  he  knew  one  of  the  lots 
had  been  divided.  Though  not  entirely 
deaf,  his  sense  of  hearing  was  very  obtuse ; 


and  those  who  saw  him  when  Tomlin's 
agent  gave  notice  of  his  title,  declared  their 
belief  that  he  did  not  hear  the  notification. 
His  father,  John  Syme,  appeared  to  be  a 
partner  in  the  purchase;  but  he  did  not 
interfere    in    any    manner,    and    was   not 

? resent  when  Tomlin 's  title  was  announced. 
*here  was  some  proof  that  the  property 
would  not  command  half  the  price  given 
for  it. 

The  President  and  Professors  gave  the 
following  certificate : 

We,  the  President   and   Masters   of   Wil- 
liam &  Mary  College,  do  hereby  consent  to, 
and  approve  of  the  sale,  made  by  the  exec- 
utors    of    Richard    Johnston,     of    certain 
leases,    to  John  Syme    the   younger, 

561  *which  leases  bear  date  the  first  day 
of  B*ebruary,  1765;  retaining,  however, 

the  said  Johnston's  representatives  still 
bound  for  the  rents,  and  responsible  for 
all  breaches  of  the  covenants  contained  in 
the  said  leases,  until  the  said  Syme  shall 
take  new  leases  from  us,  or  otherwise  bind 
himself,  by  accepting  an  assignment  of  the 
said  leases  in  due  form. 

On  the  27th  day  of  February,  1789, 
Thomas  Fox,  collector  for  the  College,  cer- 
tified on  the  back  of  the  lease  C.  E.*  that 
he  would  hold  the  lessee  Johnston,  or  his 
assignee  only,  responsible  for  half  the  rent 
reserved  on  the  lease.  And  on  the  27th  of 
March,  1789,  the  President  and  two  of  the 
Professors,  ratified  this  agreement.  On  the 
11th  of  May,  1789,  the  executors  of  Richard 
Johnston  signed  that  part  of  the  lease  C. 
E.  which  lay  south  of  the  Gravelly  run,  to 
John  Syme,  jun. 

In  October,  1789,  the  cause  came  on  to  be 
heard  before  the  Chancellor,  who  gave  the 
following  decree : 

*^This  cause  came  on  to  be  heard,  &c. 
on  consideration  whereof,  &c.  The  Court 
is  of  opinion,  not  only  that  in  the  sate  of 
the  College  lots  mentioned  in  the  proceed- 
ings, the  defendants  do  not  appear  to  have 
been  guilty  of  any  concealment  or  other 
malversation,  for  which  the  contract  ought 
to  be  avoided ;  but  that  the  plaintiff,  after 
notice,  as  seemeth  to  the  Court,  of  what  he 
allege th  to  have  been  concealed  from  him, 
and  after  his  title  to  the  said  lots  might  be 
and  were  offered  to  be  confirmed  to  him, 
had  the  less  just  pretence  to  apply  for 
relief;  more  especially,  as  by  his  intromis- 
sion at  the  sale,  he  hindered  a  sale  to  some 
other,  at  a  price  nearly  as  advantageous 
as  that  offered  by  himself:  The  Court 
doth,  therefore,  order,  adjudge  and  decree, 
that  the  injunction  obtained  by  the  plain- 
tiff be  dissolved,  and  his  bill  dismissed, 
and  that  he  pay  unto  the  defendants 

562  their  costs ;  but  this  *dismission  is  to 
be    without  prejudice   to  any  relief, 

which  the  plaintiff  may  seek  in  case  of 
eviction,  without  collusion,  of  any  part  of 
the  432^^  acres  of  land  sold  by  the  defend- 
ants to  the  plaintiff.  And  the  Court  doth 
further  order,  that  the  assigned  leases,  and 
two  papers  subscribed  by  the  President  and 
Professors  of  William  &  Mary  College, 
which  are  among  the  exhibits,  be  delivered 
the  plaintiff,  if  he  will  accept  them." 

From  this  decree,  the  plaintiff  prayed  an 
appeal  to  the  Court  of  Appeals. 

The  cause    was    argued    by  Taylor   and 
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Marshall,  for  the  appellant,  and  by  Camp- 
bell and  Daval,  for  the  appellees. 

For  the  appellant,  it  was  insisted,  that 
the  decree  was  founded  on  the  idea  of 
notice  to  Syme  of  the  incumbrances  on  his 
title,  and  depended  on  that  fact. 

That  there  was  no  proof  of  notice  except 
from  the  answer,  which  does  not  assert  it, 
since  the  declaration  of  satisfaction,  which 
the  answer  states  the  appellant  to  have 
made,  and  which  Chapman  proves  him  to 
have  made,  relates  merely  to  the  quantity 
of  land,  and  does  not  prove  that  any  other 
ground  of  objection  to  the  transaction  was 
then  known  to  him. 

The  answer  itself  will  show,  that  the 
appellant  had  no  notice  of  Tomlin's  claim. 

Nor  is  any  notice,  not  expressly  proved, 
to  be  inferred  from  the  circumstances  of 
the  case  and  of  the  parties.  The  circum- 
stances from  which  notice  is  to  be  inferred, 
are,  that  the  division  of  the  lot  C.  E.  was 
known  in  the  neighborhood,  and  that 
Tomlin's  agent  did,  on  the  day  of  sale,  de- ' 
Clare  his  title  to  a  part  of  the  property 
sold. 

563  *The  information  of  the  neighbor- 
hood  cannot  affect   Mr.    Syme,    who 

was  a  stranger;  nor  can  it  be  presumed 
that  he  heard  the  declaration  concerning 
Tomlin's  title,  as  he  was  very  deaf;  and 
the  declaration  was  not  addressed  to  him. 
The  conversation  between  Abraham  and 
Johnston,  was  a  private  conversation,  not 
heard  by  Syme ;  and,  so  far  from  affording 
a  presumption  of  notice  to  Syme,  it  serves 
to  shew,  that  the  public  declarations  of 
Johnston  did  not  reach  those  points  concern- 
ing which  Abraham  enquired.  The  con- 
fession of  judgment  ought  not  to  affect  the 
case ;  as  he  does  not  appear,  at  that  time, 
to  have  had  any  other  objection,  than  to 
the  quantity  of  land  purchased ;  and,  con- 
sequently, that  confession  can  amount  in 
equity  only  to  a  waiver  of  that  objection. 

Syme*s  equity  then,  whatever  it  may  be, 
remains  unaffected  by  notice,  either  ex- 
pressly proved,  or  to  be  implied  from  cir- 
cumstances. 

Enquire  into  that  equity.  It  consists  of 
two  points : 

1.  The  division  of  the  lease. 

2.  Tomlin's  claim. 

1.  As  to  the  division  of  the  lease. 

When  a  particular  tract  of  land  is  exposed 
±o  sale,  and  no  incumbrances  are  stated, 
the  purchaser  has  a  right  to  believe  that  no 
incumbrances  exist.  If  the  seller  knows 
of  these  incumbrances,  and  yet  conceals 
them,  it  is  a  suppression  of  truth,  which  a 
Court  of  Conscience  considers  and  treats 
as  a  fraud.  On  purchasing  these  lands, 
Mr.  Syme  had  a  right  to  expect  a  clear 
and  complete  title  to  the  particular  lands 
purchased,  unmingled  with  the  title  or 
possession  of  any  other  person.  Can  he 
ever  now  obtain  such  a  title?  More  than 
half  of  one  of  the  lots  is  the  property 

564  of  ^another  person.     It  may  be  true, 
that  notwithstanding  this,  Mr.  Syme 

has  his  quantity;  but,  the  mere  quantity  is 
not  the  only  important  consideration  in 
such  a  purchase.  The  College  leases  are 
subject  to  a  certain  rent,  and  are  subject  to 
forfeiture,  unless  certain  improvements  be 
made.     To  the  whole  of  the  rent,  Mr.  Syme, 


as  the  legal  proprietor  of  the  lease,  was  lia- 
ble, until  so  late  as  March,  1789;  and  is 
yet  liable  for  the  half  of  it,  although  he 
holds  but  little  more  than  a  third  of  the 
lot;  and  for  the  whole  improvements,  he 
appears,  from  the  expression  of  the  paper 
given  by  Fox,  and  assented  to  by  the  Col- 
lege, to  be  still  liable.  The  lease  is  forfeit- 
able by  alienation  otherwise  than  by 
devise.  It  is  true,  that  the  President  and 
two  of  the  Professors,  who  are  Jiot  a  ma- 
jority, for  there  are  six  Professors,  have 
sanctioned  the  sale  to  Syme ;  but,  the  lease 
may  be  forfeited  by  a  sale  of  the  holders  of 
the  other  moiety.  As  the  legal  proprietor 
of  the  land,  Syme  is  liable  for  all  the  taxes 
which  may  be  imposed  on  it.  It  is  true, 
he  has  recourse  to  the  proprietor  of  the  other 
part  of  the  lot ;  but,  he  did  not  consider 
himself  as  purchasing  property,  which 
subjected  him  to  the  payment  of  money, 
which  he  might  afterwards  recover  from 
another. 

These  are  serious  inconveniences,  a 
knowledge  of  which  might  have  had  consid- 
erable influence  with  Mr.  Syme,  in  making 
the  purchase.  They  are  inconveniences  to 
which  he  has  not  consented  to  subject  him- 
self, and  to  which  Mr.  •  Johnston  has  no 
right  to  subject  him;  but,  they  are  insep- 
arable from  a  complete  and  full  estab- 
lishment of  the  contract.  >ior  can  these 
objections  be  got  over  by  establishing  the 
contract,  except  as  to  the  lot  C*  E.,  and 
annulling  it  as  to  that  lot ;  because,  the 
Court  can  never  split  a  contracts 

2.  His  title  is  threatened  by  Tomlin's 
claim. 

Whatever    this    may    be,    Johnston    had 

knowledge  of  it,  and   ought   to    have 

565      proclaimed    it.     The    necessity     *for 

this  was  the  stronger,  as  he  did   not 

mean  to  warrant  the  title  of  the    land  sold. 

That  no  suit  has  been  brought  does  not 
protect  Mr.  Syme,  because  the  possession 
being  social^  no  length  of  time  will  guard 
him  from  the  claim. 

This  is  in  the  nature  of  a  bill  of  quia 
timet,  and  the  Court  will  direct  Syme  to  be 
secured. 

From  the  price  given  for  the  lands,  and 
the  price  at  which  they  could  now  be  sold, 
being  less  than  half  what  was  given,  one  of 
two  things  must  be  obvious.  Either  the 
contract  was  at  first  a  very  hard  one,  or  the 
lands,  before  Syme  could  get  even  the  title 
which  the  certificates  of  the  College  now 
give  him,  had  fallen  very  much  in  their 
price.  This  will  induce  the  Court  to  lay 
hold  of  circumstances  which  might  not 
otherwise  be  deemed  material,  to  set  aside 
the  contract.  That  Johnston  might  have 
sold  the  land  to  another  for  nearly  the  same 
money,  if  Syme  had  not  overbid  him,  and 
that  it  is  not  now  in  his  power  to  make  a 
similar  sale,  ought  not  to  affect  the  case, 
because  the  loss  ought  to  fall  where  the  fault 
has  been ;  and  in  this  case  the  fault  is  in 
Johnston,  who  did  not  openly  and  publicly 
proclaim  the  state  of  his  title  to  the  prop- 
erty sold.  [Heath  v.  Heath,]  Bro.  C.  C. 
148;  [Marlow  v.  Smith,]  2P.  Wms.  201; 
[Colton  V.  Wilson  et  al.]  3  P.  Wms.  190. 

For  the  appellees,  it  was  urged : 

That  there  were  circumstances  in  the  case 
which  raised    against   Mr.    Syme  a  strong 
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presumption  of  notice  at  the  time  of  the 
sale.  Having  come  to  a  public  sale  deter- 
mined to  purchase  the  land  which  was  con- 
tiguous to  his  own  estate,  he  must  be 
considered  as  having  made  enquiries  con- 
cerning the  property  he  designed  to  acquire. 
The  whole  neighborhood  knew  that  the 
lease  was  divided,  and  a  part  of  it  was  in 
the  actual  possession  of  the   person 

566  entitled   to    it.     In  addition  *to  this, 
his  father  was  a  joint  purchaser  with 

him,  who  might  be  supposed  to  be  informed 
of  the  state  of  the  property.  If  he  did  not 
hear  Tomlin's  claim  announced,  he  was  in 
a  circle  of  his  friends  bidding  for  the  land, 
and  it  was  not  likely  that  no  one  of  them 
should  inform  him  of  it.  Declarations  of 
that  sort  at  a  sale  are  always  the  subject  of 
general  conversation,  and  are  certain  to  be 
mentioned  to  a  bidder,  especially  one 
known  to  be  deaf.  Johnston  could  not  have 
supposed  it  necessary  for  him  to  proclaim 
Tomlin's  title,  since  Tomlin  had  proclaimed 
it  himself,  and  Syme  might  as  well  be  sup- 
posed not  to  have  heard  Johnston,  as  not  to 
have  heard  Tomlin's  agent.  The  nature  of 
the  sale  should  have  put  every  purchaser  on 
his  guard.  The  sale  was  made  by  an  ex- 
ecutor, who  only  professed  to  sell  the  right 
of  his  testator.  Syme  then  ought  to  have 
made  particular  enquiries  into  the  nature 
of  the  property,  and  there  is  no  reason  to 
suppose  that  Johnston  considered  him  as  not 
hearing  what  others  heard,  because  John- 
ston did  not  know  him,  and  could  not  know 
that  he  was  deaf.  But,  certainly  in  Octo- 
ber, 1785,  when  Syme  confessed  a  judgment, 
he  pught  to  have  been  acquainted  with  the 
property  he  had  purchased.  Every  defence 
which  is  made  in  this  Court,  could  have 
been  made  at  law ;  and,  therefore,  the  con- 
fession of  judgment  will  bind  Mr.  Syme, 
unless  he  shews  that  at  that  time  he  was 
unacquainted  with  circumstances,  which, 
from  the  time  that  had  elapsed,  he  must 
be  supposed  to  have  known. 

But,  if  he  had  not  notice,  still  under  the 
circumstances  of  the  case,  there  is  no  ground 
of  application  to  this  Court.  Johnston  does 
not  appear  to  have  intentionally  concealed 
any  thing.  No  fraud,  therefore,  is  ascrib- 
able  to  him.  There  is  in  the  case  no  fact, 
which,  with  that  degree  of  usqal  enquiry 
which  common  prudence  dictates  to  pur- 
chasers, Mr.  Syme  might  not  have  been 
possessed  of.  In  this  case,  as  the  sale  was 
made  by  an  executor,  who  sold,  as  he 
said,  only  the  right  of  his   testator, 

567  *the  principle  of  caveat   emptor  ap- 
plies with  peculiar  force.     Under  this 

impression,  the  incumbrances  on  the  land 
ought  to  be  examined.  The  clause  in  the 
leases  would  probably  authorise  a  sale 
made  in  pursuance  of  a  will.  If  it  will 
not,  still  the  President  and  Professors  have 
sanctioned  it  by  their  after-act.  The  divi- 
sion of  the  lease  is  also  sanctioned.  The 
certificate  in  March,  1789,  amounts  in  sub- 
stance to  a  complete  separation  of  the  lease, 
and  would  certainly  disable  the  College 
from  resorting  to  the  possessor  of  the 
ground  on  one  side  of  Gravelly  run,  for 
any  thing  whatever,  on  account  of  the 
ground  on  the  other  side.  The  proportion 
of  taxes  may  be  made  payable  in  the  first 
instance  by  the  holder  of  the  other  part  of 


the  lot  by  entries  on  the  books  of  the 
Commissioners,  and  should  the  proprietor 
refuse  so  to  do,  Mr.  83'me  having  the  legal 
title,  may  eject  him,  and  hold  him  out  till 
he  shall  comply  with  such  conditions  as  a 
Court  of  Chancery  shall  deem  equirable. 
There  is  now,  then,  a  complete  title,  and 
if  a  complete  title  can  be  made  at  the  time 
of  the  decree,  it  is  sufficient.  2  Pow.  on 
Cont.  630. 

Gravelly  run  must  be  considered  as  divid- 
ing the  lot  equally  in  point  of  value, 
though  unequally  in  point  of  quantity,  as 
it  is  a  division  made  by  consent,  and  there 
is  no  proof  or  allegation  of  inequality  of 
value. 

LYONS,  Judge,  delivered  the  opinion  of 
the  Court. 

After  stating  the  case,  he  said,  that  the 
Court  considered  the  declaration  of  the 
executor,  that  he  sold  only  as  his  testator 
held,  as  imposing  on  the  purchaser  the 
necessity  of  enquiring  into  the  state  of  the 
property.  That  there  having  been  no  re- 
fusal to  inform  on  the  part  of  the  executor, 
or  any  evasion  whatever,  the  Court  did  not 
consider  him,  after  his  general  declaration, 
as  having  been  guilty  of  any  fraudulent 
concealment  which  could  affect  the  contract. 
That  Gravelly  run  ought,  as  there  was  no 
testimony  to  the  contrary,  to  be  consid- 
ered as  dividing  the  lot  equally: 
568  And,  that  *the  agreement  to  confess 
judgment,  in  a  suit  in  which  the 
fraud  of  the  contract,  had  there  been  any, 
was  examinable,  and  the  declaration  of  the 
defendant  at  law,  on  that  occasion,  that  he 
was  satisfied,  made  after,  he  must  be  pre- 
sumed to  have  been  acquainted  with  his 
equity,  amount  to  a  confirmation  of  the 
contract,  which  ought  to  bind  him. 

The  decree  was  affirmed 


Ross  V.  Pynes. 

[Wednesday,  December  8th,  179a] 

Chancery  Practice— New  Trial— Certificate  of  Judge 
airalnst  Verdict.*— A  Court  of  Equity  will  not  arrant 
a  new  trial,  merely  because  the  Judges  certify 
that  the  weight  of  the  evidence  was  against  the 
verdict 

Pynes  brought  an  action  against  Ross> 
for  slandering  his  title  to  some  slaves; 
and  upon  the  trial  of  the  cause,  obtained 
a  verdict  and  judgment  for  5001.  damages. 

*Cliancery  Practice- New  Trial— Certificate  ef  Judfl^e 
aaralnst  Verdict.— The  areneral  rule  is,  that  if  the 
judare  of  the  court  of  law,  before  whom  an  issue 
directed  by  the  chancellor  is  tried,  certifies  the 
verdict  to  be  aeainst  evidence,  the  chancellor  oufirb  t 
not  to  be  satisfied  with  it.  but  should  direct  a  new 
trial  of  the  issue.  Southall  v.  M'Keand,  1  Wash.  336: 
Pleasants  v.  Ross,  1  Wash.  156, 1  Am.  Dec.  449.  This 
fireneral  rule  is  approved  in  dissentlncr  opinion  of 
JiTixsB  Brockbnbrouoh  in  Grif  sby  v.  Weaver,  5 
LeiflTh  210.  in  which  he  distinfiruishes  the  principal 
case,  and  M'Rae  v.  Woods,  1  Hen.  &  M.  548,  on  the 
ground  that  in  those  cases  there  were  two  concur- 
riner  verdicts,  and  therefore,  the  certificate  of  the 
judges,  against  the  verdicts,  were  not  allowed  to 
prevail  over  them.  He  says:  "No  case  has  been 
produced,  in  which,  after  a  single  trial,  the  certifi- 
cate of  the  judge  against  the  verdict,  has  been 
entirely  disregarded." 

Same— Same  — 5anie— Two  Concurrlnflr  Verdict^.— 
But  it  seems  that,  where  there  are  two  verdicts  of 
the  jury  the  same  way,  on  an  issue  directed  by  the 
chancellor  to  be  tried  at  common  law.  he  ought  to 
be  satisfied  with  the  finding,  notwithstanding  both 
verdicts  were  in  opposition  to  the  opinions  of  the 
judges  before  whom  the  issues  were  tried.  In 
support  of  this  proposition,  see  the  principal  case 
cited  with  approval  in  Henry  v.  Davis,  7  W.  Va.  7it 


en\e. 


3  CALL 


Virginia  Rbports,  Annotatbd. 


669-671 


The  Court  of  Chancery  granted  an  injunc- 
tion, and  awarded  a  new  trial,  before  the 
District  Court,  with  leave  to  the  plaintiff 
to  amend  his  declaration.  On  the  second 
trial,  there  was  a  demurrer  to  the  defend- 
ant's evidence  by  the  plaintiff,  and  the 
jury  found  a  verdict  for  10001.  Vid. 
Wythe's  Rep.  71.  The  District  Court  gave 
no  judgment  on  the  demurrer;  but,  certi- 
fied **that  the  weight  of  testimony  on  the 
trial  of  the  issue,  was  on  the  part  of  Ross, 
and  therefore,  that  the  verdict  was  not 
satisfactory  to  the  Court."  The  Court  of 
Chancery,  upon  the  return  of  the  verdict, 
being  of  opinion,  that  as  the  loss  in  the  sale 
of  the  slaves  was  attributable  to  Ross,  he 
ought,  although  as  he  was  believed  to  have 
designed  no  injury,  to  make  reparation ; 
and,  as  the  measure  of  that  reparation, 
observed  in  the  first  verdict,  had  been  more 
^han  approved  by  the  second,  dismissed  the 
bill  with  costs.  From  which  decree,  Ross 
appealed  to  this  Court. 

This    cause    was    argued    by   Baker  and 
Marshall,  for  the  appellant,  and  by  Taylor, 
for  the  appellee. 

569  *For  the  appellant,  it  was  insisted : 

That  the  original  verdict  having 
been  notoriously  obtained  on  an  ex-parte 
hearing,  which  the  defendant  at  law  could 
not  have  prevented,  as  he  could  not  have 
had  notice  of  the  illness  of  his  only  mate- 
rial witness,  the  cause  came  properly  into 
Chancery  for  relief  against  that  verdict. 
Being  thus  properly  in  a  Court  of  Chancery, 
the  decree  which  was  made  on  the  hearing, 
might,  perhaps,  have  been  final,  and  the 
cause  returned  to  a  Court  of  Law,  for  a 
new  trial  and 'judgment  at  law;  in  which 
case,  the  Court  of  Common  Law  could  have 
controlled  the  verdict,  or  it  might  direct,  as 
it  has  directed,  the  verdict  to  be  certified 
to  the  Court  of  Chancery  in  order  to  enable 
the  Chancellor  to  give  a  final  decree.  When 
the  verdict  is  to  be  returned  to  that  Court, 
it  has  all  the  qualities   of  an  issue  directed 

OrUrsby  v.  Weaver,  6  Leifirb  206:  M'Rae  v.  Woods,  1 
Hen.  &  M.  662.  See  the  principal  case  cited  in  Mar- 
tin ▼.  Lindsay.  1  Leiffh  506:  Wilson  v.  Rucker,  1 
Call  518.  The  principal  case  is  a  sequel  to  Ross  v. 
Pynes,  Wythe  09.  .       ^  . 

Inlunctlon— Aflrainst  Judgment— Plain  Remedy  at  Law 
—Principal  Case  Dlstinflrulshed.— In  Hudson  v.  Kline,  9 
Gratt.  885,  the  court,  after  laying-  down  the  rule, 
that  a  defendant  in  an  action  at  law  is  not  entitled 
to  enjoin  the  Judfirment.  on  the  ground  of  an  acci- 
dent, preventinar  him  from  making  his  defence 
there,  when  he  has  a  plain  remedy  at  law.  said: 
*'In  regard  to  the  cases  cited  by  the  counsel  for  the 
appellant  in  this  branch  of  the  case,  viz. :  Poushee  v. 
Lea,  4  Call  279:  Hord  v.  Dishman,  5  Call  279:  Ross  v. 
Pynes,  3  Call  490:  Ambler  v.  Wyld.  2  Wash.  86;  Knl- 
fong  V.  Hendricks.  2  Gratt.  212,  it  is  sufficient  to  say 
that  the  parties  who  complained  of  the  Judgments 
at  law  in  those  cases,  would  have  been  entirely 
without  remedy  but  for  the  interposition  of  a 
court  of  equity."  See  the  principal  case  cited  in 
this  connection  in  Hord  v.  Dishman,  5  Call  293. 

Chancery  Court— Tort— Excessive  Verdict— Passion 
of  Jury.— In  Anderson  v.  Fox,  2  Hen.  &  M.  268.  it  Is 
said:  "But  as  to  a  court  of  equity,  the  case  of  Soss 
r.  Pynes,  3  Call  568.  informs  u.s.  that,  althoug^h.  in 
matters  of  tort,  a  jury  is  not  bound  to  an  exact 
calculation,  yet,  where  a  verdict  is  owing  to  a  sud- 
den passion  in  the  jury,  it  ought  not  to  bind:  but  it 
is  the  duty  of  the  chancellor.  In  such  case,  to  mod- 
erate the  verdict  In  that  case,  this  temper  in  the 
jury  was  merely  inferred  from,  the  enormity  of  the 
second  verdict  compared  with  the  first,  and  con- 
fronted by  the  judges'  certificate,  that  the  verdict 
was  against  evidence.  In  this  case,  this  temper  is 
admitted  by  the  jurors  themselves,  and  Is  further 
manifested  by  a  reference  to  the  data  just  men- 
tioned." 


out  of  Chancery,  and  its  object  is  to  inform 
the  conscience  of  the  Judge  on  some  fact 
about  which  he  doubts,  or  to  ascertain  dam- 
ages which  himself  cannot  ascertain. 

It  is  a  settled  principle,  that  the  opinion 
of  the  Court  must,  in  some  degree,  concur 
with  that  of  the  jury,  in  order  to  give  the 
conscience  of  the  Chancellor  the  satisfaction 
he  requires.     2  Eq.  Ca.  Abr.  [736-737]. 

This  rule  is  founded  on  sound  reason  and 
policy.  The  trial  by  jury,  which  under  its 
present  modification  we  so  justly  prize, 
would  become  dangerous,  and  might  possi- 
bly destroy  itself,  if  the  superintendence  and 
reasonable  control  of  Judges  was  entirely 
removed.  Juries  might  sometimes  be  led 
by  the  most  unlimited  prejudice*  into  such 
extravagant  excesses,  as  would  render  it 
doubtful,  whether  the  institution  should  be 
considered  as  a  blessing  or  a  curse.  The 
wisdom  of  the  law,  therefore,  to  preserve 
all  the  excellence  of  a  trial  by  twelve  hon- 
est and  impartial  men,  without  the  ills 
which  would  otherwise  attend  it,  has  sub- 
jected their  verdict  to  the  opinion  of 

570  Judges     selected   for    *that   purpose. 
This  controlling   power  tempers   the 

excesses  and  checks  the  mistakes,  which 
juries  may  sometimes  commit. 

It  is  as  necessary  that  this  controlling 
power  should  exist  over  issues  proceeding 
from  a  Court  of  Chancery,  as  over  those 
originating  in  a  Court  of  Law.  Was  it 
not  to  exist,  it  would  be  as  proper  to  try 
the  fact  in  the  usual  manner,  in  which  an 
inquest  of  ofiQce  is  taken,  as  in  a  Court  of 
Law.  It  would  seem  to  be  treating  the 
law  Judges  indecently  to  send  a  fact  to 
their  bar  for  trial,  to  oblige  them  to  set 
during  the  trial,  and  yet  to  leave  nothing 
to  their  opinion. 

So  long  as  the  verdict  of  a  jury  on  an 
issue  directed  out  of  Chancery  may  be  as 
contrary  to  evidence,  as  the  verdict  of  a 
jury  on  an  issue  made  up  in  a  Court  of 
Law,  the  opinion  of  the  Judge  who  sits  on 
the  trial  must  be  as  important,  and  ought 
to  be  as  operative  in  the  one  case  as  in 
the  other.  In  this  case,  the  demurrer  does 
not  derogate  from  the  importance  of  the 
opinion  certified  by  the  Judges  at  law,  be- 
cause it  does  not  contain  the  testimony 
offered  on  (he  part  of  the  appellant. 

Unquestionably,  then,  the  opinion  of  the 
Court,  if  so  expressed  as  to  be  decisive 
against  the  verdict,  ought  to  procure  a  new 
trial. 

The  words  of  the  certificate  are :  *  'Or- 
dered, that  it  be  certified  to  the  High  Court 
of  Chancery,  as  the  opinion  of  the  Judges 
of  this  Court,  that  the  weight  of  testimony 
on  the  trial  of  this  issue  was  on  the  part  of 
the  defendant ;  and,  therefore,  that  the  ver- 
dict was  not  satisfactory  to  the  Court." 

No  form  is  prescribed  to  be  used  by  the 
Judges  of  law  who  certify  their  opinion  to 
the  Chancellor.  It  is  only  necessary,  that 
their  opinion  should  be  plainly  and  intel- 
ligibly expressed. 

571  *^Had  this  been  a  case  finally  de- 
terminable at  law,  the  Judg^es,  if  en- 
tirely dissatisfied  with  the  verdict,  could 
have  granted  a  new  trial.  Not  having  the 
power  to  grant  a  new  trial,  they  can  only 
certify  their  opinion  to  that  Court  'which 
possesses  the  power ;  and,   if  their  opinion 
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is  to  have  any  weight,  the  Judges  to  whom 
it  is  certified  ought  to  act  upon  it,  as  they 
would  have  acted,  had  the  power  of  grant- 
ing a  new  trial  been  in  them.  It  can 
scarcely  be  doubted,  but  that  the  Judges 
who  gave  the  certificate  in  this  case  would 
have  granted  a  new  trial,  had  it  been  in 
their  power;  and,  if  so,  the  Chancellor 
ought  not  to  have  been  satisfied  with  the 
verdict. 

It  was  also  contended,  that  the  testimony 
did  not  support  the  issue,  and  that  the  let- 
ter contained  no  slander,  but  rather  the  re- 
verse, as  it  evidenced  the  conviction  Mr. 
Ross  felt  of  the  goodness  of  the  title,  and 
might  be  a  necessary  caution  to  his  agent, 
not  to  be  deterred  from  purchasing,  by  any 
report  he  might  hear  on  that  subject. 

It  was  also  contended,  that  the  demurrer 
ought  to  have  been  decided  at  common  law. 

For  the  appellee,  it  was  insisted: 

That  the  demurrer  on  the  part  of  Mr. 
Ross  was  improper,  as  in  this  case  the 
whole  subject  ought  to  have  been  adjudged 
of  by  the  jury;  since  it  was  not  the  object 
of  the  Chancellor,  when  he  directed  a  new 
trial,  to  enquire  whether  the  letter  written 
by  the  appellant  was  actionable  or  not. 
But,  be  this  as  it  may,  a  demurrer  to  evi- 
dence admits  the  utmost  force  which  can  be 
given  to  that  evidence;  and,  certainly,  the 
letter  of  Mr.  Ross  might  be  construed  into 
a  slander  on  the  title,  since  it  was  actually 
so  considered  by  those  who  saw  it,  and  pro- 
duced doubts  concerning  the  title,  which 
otherwise  would  have  had  no  existence. 

The  action  being  maintainable,  and  an 
injury  positively  proved,  the  only 
572  question  for  the  jury  *was,  the  amount 
of  the  damages.  This  depended  on 
circumstances  fully  and  properly  cognizable 
by  a  jury;  and,  in  such  case,  a  Court 
should  not  lightly  grant  a  new  trial.  [Wil- 
ford  V.  Berkley,]  1  Burr.  609. 

Here  have  been  two  verdicts :  If.  the  first 
trial  was  even  by  surprise,  the  second  was 
not;  the  parties  were  fully  prepared,  and 
had  a  fair  hearing.  The  witness,  whose 
absence  produced  the  injunction,  was  pres- 
ent at  the  last  trial,  and  the  damages  are 
doubled.  This  would  seem  to  do  away  any 
objection  to  the  first  verdict,  and  then  we 
have  two  unexceptionable  verdicts  in  favor 
of  Pynes.  Under  such  circumstances,  a 
new  trial  ought  not  to  be  granted  on  such 
a  certificate  as  has  been  given.  The  ver- 
dict is  not  said  to  be  against  evidence,  but 
that  the  weight  of  testimony  was  in  favor 
of  Ross.  Jurors  weigh  testimony,  especially 
in  actions  which  sound  merely  in  damages ; 
but  it  does  not  follow,  that  a  second  new 
trial  should  be  granted.  Here  was  testi- 
mony on  both  sides ;  and,  in  the  opinion  of 
the  Judges,  the  scale  might  have  pre- 
ponderated but  a  very  little  in  favor  of 
Ross.  On  this  account,  the  verdict  was  not 
satisfactory  to  them  :  But  if,  in  an  action 
sounding  merely  in  damages,  the  amount 
of  which  can  be  measured  by  no  exact 
standard,  and  on  which  all  men  will  think 
somewhat  differently,  no  verdict  can  stand 
which  is  not  precisely  satisfactory  to  the 
Court,  juries  become  totally  useless,  and 
had  better  at  once  be  dispensed  with.  It  is 
transferring,  from  the  jury  to  the  Court, 
the  power  of  assessing  damages:    For,  if  a 


Court  will  perpetually  grant  new  trials, 
until  a  completely  satisfactory  verdict  is 
obtained,  the  effect  is  the  same,  as  if  the 
Court,  without  the  intervention  of  a  jury, 
should  decide  the  cause,  and  assess  the 
damages. 

Mr.  Taylor  also  contended,  that,  instead 
of  dismissing  the  bill,  the  Chancellor 
ought    to    have    ordered    Ross    to    pay   the 

amount  of  the  last  verdict. 
573  *The  President,    who  delivered  the 

opinion  of  the  Court,  said,  it  is  cer- 
tainly proper  that  the  Judges,  before  whom 
the  cause  was  tried,  should  certify  their 
opinion  of  the  verdict.  The  only  question 
is,  whether,  on  such  a  certificate  as  this, 
the  Court  ought  to  grant  a  new  trial.  By 
one  party  it  is  contended,  that  juries  ought 
not  to  become  mere  cyphers;  and  on  the 
other,  that  it  would  be  extremely  incon- 
venient to  give  the  Court  no  control  over 
their  verdict.  This  is  true;  but,  if  the 
Court  may  continue  to  grant  new  trials  till 
the  verdict  conforms  to  its  opinion,  juries 
are  useless.  The  Court  is  therefore,  of 
opinion,  that,  on  such  a  certificate  as  this, 
a    new  trial  should  not  be  granted. 

With  respect  to  the  demurrer,  the  Court 
thinks  the  principle  laid  down  in  the  de- 
cree of  the  Chancellor  a  just  one.  For  a 
real  injury,  compensation  ought  to  be 
made. 

With  respect  to  the  damages,  the  evidence 
does  not  show  the  amount ;  but,  this  being 
a  tort,  the  jury  wa^  not  bound  by  exact  cal- 
culation. The  increase  of  damages  in  the 
second  verdict  might  be  produced  by  sudden 
passion,  which  in  this  case  it  was  proper 
for  the  Chancellor  to  moderate,  and  to  take 
that  sum  which  two  juries  had  affirmed. 

The  decree  was  affirmed. 


The  Rev.  John   Bracken  v.   The  Visitors  of 
Wm.  &  Mary  College. 

[Wednesday,  December  8, 1790.] 

Wllliflm  and    Mary   Coll«ire— Visitors— Powers. -The 

Visitors  of  Wm.  &  Mary  Collesre  have  power  to 
chanfire  the  schools,  and  put  down  professor- 
ships. 
Eleemosynary  Institution— Mandamus.*— A  writ  of 
mandamus  will  not  lie  In.  the  case  of  a  private 
Eleemosynary  foundation.  If  there   be  a  Visitor. 

William  &  Mary,  in  the  fourth  year  of 
their  reign,  granted  a  charter  of  incorpora- 
tion to  Francis  Nicholson  and  others,  for 
the  foundation  of  a  College  in  Virginia,  to 

bear  their  name. 
574  *The  introductory  part  of  the  char- 

ter is  in  these  words:  ^^For  as  much 
as  our  well  beloved  and  faithful  subjects 
constituting  the  General  Assembly  of  our 
colony  of  Virginia,  have  had  it  in  their 
minds,  and  have  proposed  to  themselves,  to 
the  end  that  the  church  of  Virginia  may  be 
furnished  with  a  seminary  of  Ministers  of 
the  Gospel,  and  that  the  youth  may  be 
piously  educated  in  good  letters  and  man- 
ners, and  that  the  christian  faith  may  be 
propagated  among  the  Western  Indians  to 
the  glory  of  Almighty  God,  to  make,  found 
and  establish,  a  certain  place  of  universal 
study  or  perpetual  College  of  divinity, 
philosophy,  languages,  and  other  good  arts 

♦The  principal  case  is  cited  In  Turpln  v.  Liocket. 
6  Call  180, 182  :  also,  in  foot-note  to  Morris,  Ex  parte,  11 
Qratt.  292,  on  the  question  of  mandamus. 
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and  sciences,  consisting  of  one  president, 
six  masters  or  professors,  and  an  hundred 
scholars,  more  or  less,  according  to  the 
ability  of  the  said  College  and  the  statutes 
of  the  same,  to  be  made,  increased,  dimin- 
ished or  changed  there  by  certain  trustees, 
nominated  and  elected  by  the  General  As- 
sembly aforesaid,  to  wit:  our  faithful  and 
well  beloved  Francis  Nicholson,  &c.,  gen- 
tlemen, or  the  major  part  of  them,  or  of  the 
longer  livers  of  them  on  the  south  sid^  of  a 
certain  river,  &c." 

The  first  section  of  the  charter  *  'grants 
that  the  said  Francis  Nicholson  and  others, 
or  a  major  part  of  them,  or  of  the  longer 
livers  of  them,  for  promoting  the  studies  of 
true  philosophy,  languages,  and  other  good 
arts  and  sciences,  and  for  propagating  the 
pure  Gospel  of  Christianity,  only  mediator 
to  the  praise  and  honor  of  Almighty  God, 
may  have  power  to  erect,  found  and  estab- 
lish, a  certain  place  of  universal  study  or 
perpetual  College,  for  divinity,  philosophy, 
languages  and  other  good  arts  and  sciences, 
consisting  of  one  president,  six  masters 
or  professors,  and  an  hundred  scholars, 
more  or  less,  graduates  and  non-graduates 
as  above-said,  according  to  the  statutes  and 
orders  of  the  said  College,  to  be  made,  ap- 
pointed and  established  upon  the  place  by 
the  said  Francis  Nicholson,  &c.,  or  the 
major   part   of   them,    to   continue   for  all 

times  coming." 

575  *The    second    section    enables    the 

trustees   to   take    property,   real  and 

personal,  and  to  transfer  it  to  the  president 

and  masters,  or  professors  of  the   College^ 

The  fourth  section  gives  to  Francis 
Nicholson  and  others,  and  their  successors, 
or  the  major  part  of  them,  power  to  elect 
and  nominate  other  fit  persons  into  the 
places  of  the  masters  or  professors  of  the 
said  College;  and,  that  after  the  death, 
resignation,  or  deprivation  of  the  said 
president  or  professors,  or  any  of  them, 
the  said  Francis  Nicholson,  &c.,  and  their 
successors,  or  a  major  part  of  them,  shall 
have  power  to  put  in  and  substitute  a  fit 
person  or  persons,  from  time  to  time,  into 
his  or  their  places,  according  to  the  orders 
and  statutes  of  the  said  College,  to  be 
made,  enacted  and  established  for  the  good 
and  wholesome  government  of  the  said  Col- 
lege, and  of  all  that  bear  office  or  reside 
therein  by  the  said  Francis  Nicholson,  &c., 
or  their  successors,  or  the  major  part  of 
them. 

The  fifth  and  sixth  makes  the  president 
and  masters,  or  professors  and  their  suc- 
cessors, a  body  politic  and  corporate,  with 
power  to  sue  and  be  sued,  and  to  take  prop- 
erty of  every  sort. 

The  ninth  section  constitutes  the  said 
Francis  Nicholson,  &c.,  and  their  succes- 
sors, true,  sole,  and  undoubted  Visitors  and 
Governors  of  the  said  College,  forever,  with 
full  and  absolute  liberty,  power  and  author- 
ity of  making,  enacting,  framing  and  es- 
tablishing such  and  so  many  rules,  laws, 
statutes,  orders  and  injunctions,  for  the 
good  and  wholesome  government  of  the 
said  College,  as  by  the  said  Francis  Nich- 
olson, &c.,  and  their  successors  shall,  from 
time  to  time,  according  to  their  various  oc- 
casions and  circumstances,  seem  most  fit 
and    expedient.      All     which    rules,    laws, 


statutes  and  injunctions  so  to  be  made  as 
aforesaid,  we  will  have  to  be  observed  un- 
der the  penalty  therein  contained:  Pro- 
vided, notwithstanding,  that  the  said  rules, 
&c.»  be  no  wa3'  contrary  to  our  pre- 
576  rogative  royal,  nor  to  *the  laws  and 
statutes  of  our  kingdom  of  Kngland, 
or  our  colony  of  Virginia  aforesaid,  or  to 
the  canons  and  constitution  of  the  Church 
of  England,  by  law  established. 

The  twelfth  section  enables  the  Visitors 
to  convocate  and  hold  a  certain  Court  on 
convocation,  where  they  may  treat,  confer, 
consult,  advise  and  decree,  concerning  stat- 
utes, orders  and  injunctions  for  the  said 
College. 

The  fifteenth  section  gives  to  the  trustees 
a  revenue  on  tobaccoes  exported,  to  be 
transferred  by  them  to  the  president  and 
masters  or  professors. 

The  sixteenth  section  confers  on  the  trus- 
tees the  ofiQce  of  surveyor  general,  to  be 
transferred  to  the  president  and  masters  or 
professors. 

The  seventeenth  confers  a  large  quantity 
of  land. 

The  eighteenth  section  gives  the  presi- 
dent and  masters,  and  their  successors,  a 
right  to  elect  a  member  to  represent  them 
in  the  Assembly  of  Virginia. 

On  the  27th  day  of  February,  in  the  2d 
year  of  the  reign  of  George  2d,  (1728,) 
James  Blair  and  'Stephen  Fouace,  the  sur- 
viving trustees,  transfer  the  College  prop- 
erty to  the  president  and  masters  or 
professors  of  the  College. 

Sundf7  statutes  were  enacted,  which  are 
certified  under  the  College  seal,  and  com- 
pleted by  James  Blair  and  Stephen  Fouace, 
the  major  part  of  the  surviving  trustees, 
on  the  24th  day  of  June,  1727. 

One  of  these  statutes,  having  recited  the 
intentions  of  the  founders  of  the  College, 
proceeds  thus;  ''For  carrying  on  these 
noble  designs,  let  there  be  four  schools  as- 
signed within  the  College  precincts,  of 
which,  together  with  the  masters  or  pro- 
fessors belonging  to  them,  some  directions 

must  be  given. 
577  ***The  Grammar   SchooL    To    this 

school,  belongs  a  school  master,  and 
if  the  number  of  scholars  requires  it,  an 
usher.  The  school  master  is  one  of  the 
six  masters  of  whom,  with  the  President 
and  scholars,  the  college  consist." 

In  this  Grammar  School,  let  the  latin 
and  greek  tongues  be  well  taught. 

A  statute  concerning  the  onlinary  gov- 
ernment of  the  college,  enacts,  that  it  shall 
be  in  the  President  and  six  masters,  viz. 
the  two  professors  of  divinity,  and  the  two 
professors  of  philosophy,  and  the  master 
of  the  grammar  school,  and  the  master  of 
the  under  school. 

The  last  statute  contains  the  following 
clause. — "For  as  much  as  the  yearly  in- 
come of  the  college  for  the  present,  is  so 
small,  that  it  cannot  answer  all  the  above 
appointed  salaries  and  the  other  things  that 
there  will  be  occasion  to  expend;  many 
things  are  from  time  to  ti|ne,  to  be  left  to 
the  discretion  of  the  governors  of  the  col- 
lege; that  according  to  the  circumstances 
of  the  college  for  the  time  being,  they  may 
entirely  cut  off  some  salaries,  particularly 
those   of   the    Hebrew    professor,    and  the 
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usher  of  the  grammar  school ;  and  for  a 
time,  may  lessen  the  salaries  of  some  other 
professors  and  masters,  in  proportion  to 
their  service  and  residence,  but  when  the 
collegce  revenues  increase  and  will  bear  it, 
the  J  are  all  to  be  fully  and  timely  paid." 
After  approving  and  confirming  the  fore- 
going statutes,  is  this  reservation:  **Re- 
serving  notwithstanding  the  power  given 
by  the  charter  to  the  Visitors  and  Governors 
of  the  same  college,  namely,  that  proceed- 
ing regularly,  they  may  add  new  statutes, 
or  may  even  change  these,  as  their  affairs 
and  circumstances  may  from  time  to  time 
require." 

578  *The    Assembly    of   Virginia    had 
passed    acts,   granting  to  the  college 

a  duty  on  hides,  and  skins,  and  furs,  ex- 
ported, and  on  spirits  and  wine,  imported 
into  this  country. 

The  statutes  for  the  government  of  the 
college,  and  all  the  proceedings  of  the  Vis- 
itors are  read  and  confirmed  at  a  second 
meeting. 

At  a  meeting  of  the  Visitors  on  the  3d  of 
December,  1779,  leave  was  given  to  bring 
in  a  statute  for  reforming  the  college. 

At  a  meeting  of  the  Visitors  on  the  2d  of 
September,  1782,  the  following  resolution 
was  entered  into : 

The  proceedings  of  a  convocation,  held 
on  the  4th  of  December,  1779,  and  also  the 
proceedings  of  another  convocation,  held 
on  the  27th  of  March,  1780,  not  being 
recorded,  which  circumstance  renders  it 
uncertain,  whether  the  former  have  been 
approved,  and  prevents  any  measure  being 
taken  on  the  latter:  Resolved,  that  the 
Rector  be  desired  to  cause  the  Clerk  of  this 
convocation,  to  draw  up  the  proceedings  of 
the  several  convocations  aforesaid,  at  full 
length,  in  order  that  they  may  be  laid  be- 
fore the  meeting  of  the  next  meeting. 

At  a  meeting  on  the  26th  of  March,  1784, 
the  following  resolution  was  adopted: 

Whereas,  a  statute  for  reforming  the  col- 
lege was  passed  by  the  convocation  on  the 
3d  of  December,  1779,  and  was  again  read 
and  confirmed  on  the  day  next  following, 
which  statute,  through  the  neglect  of  the 
Clerk,  was  not  recorded,  and  the  statute 
itself  has  been  since  lost,  but  the  material 
parts  were  published  in  the  Gazette  at  the 
time,  agreeable  to  the  following  extract: 
And  whereas,  such  of  the  members  now 
present,  as  were  in  convocation  at  the  time 
of  passing  the  said  statute,  do  perfectly 
remember     that     the     original    was 

579  strictly    agreeable   to  *the  said  tran- 
script.   Resolved   therefore,   that  the 

following,  viz.  '^At  a  convocation,  &c. 
(here  follows  the  statute  as  published  at 
the  time  of  its  passage  in  the  Gazette,)  be 
now  recorded  as  a  just  extract  from  the 
statute  passed  on  the  said  4th  of  December, 
1779. 

'*In  that  statute  are,  among  others,  the 
following  clauses.  Let  there  be  therefore, 
six  professorships,  the  first  of  which,  shall 
be  law  and  police;  the  2d,  anatomy  and 
medicine;  the  3d,  natural  philosophy  and 
mathematics;  the  4th,  moral  philosophy, 
of  nature  and  of  nations,  and  the  fine  arts; 
the  5th,  the  laws,  modern  languages,  and 
the  6th,  for  Brafferton." 


The  grammar  school  shall  be  discon- 
tinued. 

Though  this  is  termed  an  extract  from 
the  statute  in  the  resolution  of  March  1784, 
'tis  in  its  form  obviously  a  complete 
statute. 

At  a  meeting  of  the  Visitors  on  the  1st 
of  April,  1777,  Mr.  Bracken  was  appointed 
grammar  master  and  professor  of  human- 
ity. He  was  removed  by  the  statute  of  the 
4th  of  December,  1779,  and,  in  October, 
1787,  a  rule  was  made  in  the  General  Court, 
on  the  Governors  or  Visitors  of  the  College, 
to  show  cause  on  the  third  Saturday  of  the 
following  term,  why  a  writ  of  mandamus 
should  not  be  awarded,  to  cause  tl)em  to 
restore  Mr.  Bracken  to  his  place  and  office 
of  grammar  master,  and  professor  of  hu- 
manity. 

Counsel  having  been  heard,  the  case  was 
adjourned,  on  account  of  difficulty,  to  this 
Court. 

Marshall,  for  the  College.    Contended: 

Ist.  That  a  mandamus  was  not  grantable 
in  such  a  case  as  this:  And, 

2dly.  If  the  Court  could  take  jurisdiction, 
still  a  mandamus  ought  not  to  be  granted, 
because  the  Visitors  or  Governors  had  not 
exceeded    the  powers   given    them    by    the 

charter. 
580  *The  Court  have  no  jurisdiction  of 
the  subject  in  the  form  the  case  now 
wears,  because  this  is  a  mere  Eleemosy- 
nary, institution,  with  Visitors  appointed 
for  its  government  and  direction.  [Philips 
V.  Bury,]  1  Ld.  Raym. .  8,  [Skinner,  447,] 
Comb.  143;  [The  King  v.  The  Bishop  of 
Ely,]  1  Wm.  Black.  Rep.  82;  Sir  T.  Jones, 
175,  Hard.  218,  Andrews,  174,  and  [The 
King  V.  The  Bishop  of  Chester,]  1  Wm.  Bl. 
Rep.  24.  (Mr.  Marshall  was  here  stopped, 
and  the  position  that  a  mandamus  will  not 
lie  in  the  case  of  a  private  Eleemosynary 
institution,  where  Visitors  were  appointed, 
was  admitted  to  be  law.) 

This  is  an  Eleemosynary  institution.  It 
comes  completely  within  the  description  of 
Chief  Justice  Holt,  in  the  case  of  Philips 
V.  Bury,  1  Ld.  Raym.  8.  It  is  founded  on 
charity.  That  the  donations  proceeded 
from  the  King  and  from  the  government, 
is  perfectly  immaterial,  as  Visitors  are  ap- 
pointed. Colleges  are  considered  as  mere 
Eleemosynary  institutions,  as  entirely  as 
hospitals.     Comb.  268. 

But,  if  the  Court  have  jurisdiction,  it 
ought  not  to  issue  a  mandamus,  because 
the  Visitors  have  not  exceeded  the  powers 
given  them  in  the  charter. 

The  charter  establishes  one  president  and 
six  masters  or  professors  for  divinity, 
philosophy,  languages  and  other  good  arts. 
It  is  not  necessary,  under  the  charter,  that 
a  grammar  master  should  form  a  part  of 
the  system.  The  professor  of  modern  lan- 
guages satisfies  its  requisitions.  The  Vis- 
itors or  Governors  have  power  to  make  such 
laws  for  the  government  of  the  College, 
from  time  to  time,  according  to  their  vari- 
ous occasion  and  circumstances,  as  to  them 
should  seem  most  fit  abd  expedient.  The 
restraining  clause  annexed,  serves  to  shew 
the  extent  of  the  grant:  *^ Provided  that 
the  said  laws,  Ac.  be  no  way  contrary  to 
our  prerogative  royal,  Ac."  Their  power 
of  legislation,  then,  extended  to   the  modi- 
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iication  of  the  schools,  in  anj  manner  they 

should  deem  proper,  provided  thej   did  not 

depart  from    the  great   outlines   marked  in 

j    the     charter;    which     are    divinity, 

581  philosophy,  *and    the   lang^uages.     It 
was  proper,  that  this  discretion  should 

be  given  to  the  Visitors,  because  a  partic- 
ular branch  of  science,  which  at  one  period 
of  time  would  be  deemed  all  important, 
might  at  another,  be  thought  not  worth  ac- 
quiring. In  institutions,  therefore,  which 
are  to  be  durable,  only  great  leading  and 
general  principles,  ought  to  be  immutable. 

If,  then,  the  Visitors  have  only  legislated 
on  a  subject  upon  which  they  had  a  right 
to  legislate,  it  is  not  for  this  Court  to  en- 
quire, whether  they  have  legislated  wisely, 
or  not,  and  if  the  change  should  even  be 
considered  as  not  being  for  the  better,  still 
it  is  a  change ;  still  the  grammar  school  is 
lawfully  put  down ;  and  there  can  be  no 
mandamus  to  restore  a  man  to  an  office, 
which  no  longer  exists.  One  of  the  stat- 
utes, enacted  by  the  trustees  themselves, 
authorises  the  Visitors  to  change  even  those 
very  statutes,  one  of  which  creates  the 
grammar  school. 

John  Taylor,  contra. 

The  merits  of  the  case  arise  out  of  the 
charter  of  William  &  Mary  College;  and  I 
shall  endeavor  to  prove,  1st.  That  the  Col- 
lege is  a  corporation  for  purposes  of  further 
government.  2d.  That  the  visitorial  power 
is  defined  and  limited  by,  and  subordinate 
to,  the  charter,  transfer,  and  original  stat- 
utes. 3d.  That  this  visitorial  act  exceeded 
their  power. 

li  The  charter  is  the  magnet,  from 
whence  every  part  of  this  business  must 
take  its  direction.  It  is  the  constitution  of 
the  College,  and,  like  all  other  constitu- 
tions, ought  to  be  preserved  inviolate.  In 
this  instance  it  must  be  preserved  inviolate 
for  the  benefit  of  all  parties,  because  its 
destruction  will  take  from  both  sides  the 
subject  of  controversy.  A  nation  may  vio- 
late its  constitution,  and  erect  another ;  but 
a  subordinate  body  politic  can  do  no 
such  thing.      These   have    particular 

582  ^members  possessed   of  rights,  in  the 
enjoyment  of  which  every  member  is 

protected,  in  every  kind  of  government. 
What  such  rights  are,  in  this  case,  is  to  be 
learnt  from  the  charter.  This  charter  is 
addressed  to  Francis  Nicholson  and  seven- 
teen other  persons.  It  states  its  intention 
to  be,  **to  make,  found  and  establish,  a 
certain  place  of  universal  study,  or  per- 
petual College  of  divinity,  philosophy,  and 
other  arts  and  sciences,  consisting  of  a 
president,  six  masters  or  professors,  &c." 
When  we  go  into  the  charter,  we  shall  find 
it  drawn  with  peculiar  care,  and  worded 
with  the  most  exact  precision ;  we  shall 
find,  that  it  fixes  some  things  unalterably ; 
that  it  delegates  the  fixing  of  other  things, 
to  the  said  Nicholson  and  others,  or  the 
survivor,  excluding  successors:  And  that 
it  delegates  a  power  of  forming  regulations 
from  time  to  time,  as  to  things  not  abso- 
lutely determined,  to  the  said  Nicholson 
and  others,  and  their  successors. 

2.  From  these  materials,  I  am  to  prove 
that  the  visitorial  power  is  defined  and  lim- 
ited by,  and  subordinate  to,  the  charter, 
transfer,    and    original    statutes:    And    it 


must   be   so,    if   there   is  any  thing  funda- 
mental in   the  College   constitution.     This 
charter  erected  three   branches   of  govern- 
ment, for  the  body  politic  and  corporate,  to 
which  it  gave  existence,  whose  rights  were 
separate  and  distinct,  and  in  most  instances 
independent  of   each  other;    1st.  The  trus- 
tees.    2d.  The  Visitors  and  Grovernors.    3d. 
The   president   and    masters.     These  three 
estates  are,  in  fact,    created   by   the    same 
instrument;  for,  although  the  masters  were 
not  nominated  in  it,  yet  the  trustees   could 
have    been    compelled    in    Chancery,    by  a 
process  in  the  name  of   the   Attorney  Gen- 
eral, to  have  proceeded   to   a    nomination. 
In  this,  as  in  all  other  things  relating   to 
their   trust,    they    had    a   bare  and   naked 
power,  which  they  were  obliged   to    pursue 
strictly,  and  so  soon   as   they  had  executed 
it,    the  masters  were    erected   into  a    body 
politic    and    corporate,    and   derived    their 
rights  from  the  charter  itself,  and  not  from 
the    trustees:    The  charter  then  cre- 
583      ates  three   collateral    branches;  *and 
to  suppose  that  one   creature  of  a  po- 
litical  regulation,    has  a   right  to  destroy 
another  creature  of  the  same  political  regu- 
lation, is  a  doctrine  diametrically  opposite 
to  the  fundamental  maxims  -  of  our  present 
and  former  government.     A  house   of  com- 
mons or  a  house  of  delegates,  may  impeach 
a  member  of  their  own,  or  other  orders,  as 
a  master  might  be  tried  and  deprived  before 
the  order  of  Visitors,  but  the   order  of  Vis- 
itors are  no  more  entitled  to  annihilate  the 
order   of   masters,    because   they  can  try  a 
member  of   that  order,    by  virtue  of  their 
special  visitorial  powers,  than  the  house  of 
lords  could    abolish  the  house  of  commons, 
because  they  can  try  a  member  of  that  or- 
der,  in  virtue  of   the   powers  annexed   to 
their  own  order. 

The  Visitors,  as  to  the  nomination  of  the 
masters,  so  as  to  keep  up  the  succession  of 
that    body   politic  and  corporate,  were  also 
trustees,  and  might  have   been    compelled, 
either    by   mandamus,    or  in   Chancery,  to 
proceed  to   such   nominations.     Otherwise, 
it  would  be  in  their   power   to  destroy  this 
incorporated  society  at  any  time,  although 
all  the  powers  entrusted  to   them,  were  in- 
tended to  support  it.     Whence  do  the  Visit- 
ors  derive   any    authority   to  act    at  all  in 
that    character?      From    the    charter.     If, 
therefore,  their  acts   are   not  warranted  by 
that  charter,  they  are   void ;  because   they 
can  derive  their  obligation    from   no  other 
source.      This   observation    is   conclusive: 
As  the  Visitors  could   not  create,    neither 
could  they  annihilate.     In  the  creation,  the 
Crown    used    the    medium    of   trustees.    It 
was  necessary  that  the  work  of  the  trustees 
should    be   completed,    before   the  visitors 
could  act  at  all.     The   very    term    visitors 
implies  so    much :    Something    was   to  be 
visited.     This  something  was   the  College 
establishment,  as  fixed   by  the  charter  and 
the  trustees.     It  was  to  be   visited,    for  the 
purpose  of  supporting  it,  according  to  the 
laws  of  the  founder,  not  for  the  purpose  of 
subverting    those    laws.     I   am,   therefore, 
clear,    that    the    visitorial    authority,   de- 
riving its  existence   from,  is  limited 
584      '^by,  and  subordinate  to,   the  charter, 
transfer,  and  original  statutes. 
3.  The  next  question  is,  whether  the  vis- 
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itorial  act  of  1779,  exceeds  their  powers  as 
limited  by  the  charter? 

Every  word  of  this  instrument  proves, 
that  it  was  intended  to  be,  as,  if  valid,  it 
would  be,  an  utter  and  entire  abolition  and 
abrogation  of  the  College  constitution. 

The  preamble  gives  the  reasons  for 
granting  this  new  charter;  one  of  which, 
''that  the  rarer  parts  of  science  are  more 
immediately  subordinate  to  the  leading  ob- 
jects of  society,"  the  original  founders  of 
the  College  seem  not  to  have  had  in  con- 
templation. 

This  new  instrument  does,  either  ex- 
pressly or  virtually,  repeal  the  old  charter, 
or  constitution  of  the  College,  in  a  variety 
of  instances. 

1.  The  old  charter  has  the  support  of 
religion  for  an  object.  The  modern  one 
deserts  it. 

2.  The  old  constitution  appoints  a  pro- 
fessor of  religion.  The  modem  one  ex- 
changes it  for  the  ''rarer  parts  of  science 
as  more  immediately  subordinate  to  the 
leading  objects  of  society." 

3.  The  old  charter  established  a  grammar 
school  to  teach  the  ancient  languages. 

The  modem  one  barters  these  for  the 
modern  languages  and  the  fine  arts. 

4.  Under  the  old  charter,  the  masters  held 
large  estates,  a  right  of  representation  in 
the  legislature)  fixed  salaries,  and  were  a 
body  corporate:  nor  could  any  individual 
lose  these  rights,  except  by  ''death,  resig- 
nation, or  deprivation." 

585  *By  the  new,  he  holds  them  at  the 
will  and  pleasure  of  the  Visitors,  and 

may  be  dismissed  without  any  reason  what- 
soever. 

5.  By  the  old  charter,  the  College,  as  then 
established  or  erected,  was  to  subsist  for- 
ever. 

By  the  new  one,  its  existence  is  de- 
termined; and  if,  in  the  revolution  of 
things,  the  Visitors  should  incline  to  erect 
it  into  a  Turkish  mosque,  here  is  a  preced- 
ent for  it. 

6.  By  the  old  constitution,  the  trustees 
only  had  power  to  erect  schools,  or  appoint 
professorships. 

Under  the  new  one,  the  Visitors  assume 
this  power,  and  exercise  it. 

The  trustees,  under  the  old  charter,  con- 
vey to  professors  of  theology  and  the  mas- 
ter of  the  grammar  school,  who  then,  under 
the  charter,  are  to  hold  to  them  and  their 
successors. 

The  new  regulation  breaks  his  succes- 
sion. 

The  College  estates  were  vested  in  cer- 
tain professors. 

Where  are  they  now? 

This  act,  then,  if  the  Visitors  in  1779, 
being  subversive  of  the  charter,  is  a  nullity ; 
and,  of  course,  cannot  deprive  the  plaintiff 
of  his  rights  under  the  charter. 

The  Visitors  have  undertaken  to  do,  what 
the  original  trustees  could  not  effect.  They 
had  the  power  of  nominating  the  first  mas- 
ters, as  the  Visitors  have  the  power  of 
nominating  to  vacancies.  The  term  nomi- 
nation, which  is  used,  proves  that  this 
was  a  trust;  when  nominated,  the  master 
became  a  member  of  the  body  corporate, 
not  in  virtue  of  the  nomination,  but 
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freehold    not    from  the  Visitors,  but  under 
the  charter. 

When  a  nomination  was  made,  ether  by  the 
trustees  or  Visitors,  they  could  not  rescind 
this  nomination ;  because,  having  executed 
a  power,  the  object  of  that  power  was  com- 
pletely effected.  The  trustees  had  also  a 
power  of  receiving  donations,  and  convey- 
ing them  to  the  masters.  They  executed 
this  power,  and  made  the  conveyance. 
Could  they  have  rescinded  it,  and  revoked 
the  execution  of  this  power?  And,  if  the 
execution  of  one  power  is  irrevocable,  what 
differs  the  execution  of  another  power 
from  it? 

I  have  said,  that  the  master,  once  nomi- 
nated, is  in  under  the  charter;  and  the 
nature  of  his  office  shews  that  he  is  in  an 
estate  for  life,  1.  Because  his  office  has 
somewhat  the  complexion  of  a  judicial  one. 
2.  Because  he  elects  a  representative  to 
the  General  Assembly.  3.  Because  he  is  a 
member  of  a  corporation,  which  is  to  be 
perpetual.  4.  Because  this  corporation  is 
to  be  kept  up  by  succession,  and  the  suc- 
cession is  not  to  take  place,  except  in  case 
of  death,  resignation,  or  deprivation.  5. 
Because  deprivation  is  a  technical  term:  In 
all  law  glossaries  it  is  explained  to  be, 
the  result  of  some  delinquency,  or  good 
cause,  after  previous  summons  and  trial; 
without  which,^  deprivation  cannot  take 
place.  Thus,  not  only  from  the  nature 
of  the  office,  but  from  the  express  words 
of  the  charter,  it  is  an  office  during 
l^ood  behavior.  6.  Because  he  is  seised, 
jointly  with  the  other  masters,  of  extensive 
freehold  estates,  which  are  estates  for  life. 
7.  Because  the  masters  are,  as  a  corporation, 
invested  with  the  office  of  surveyor  general, 
which  is  an  office  held  for  life :  Kor  are 
the  Visitors  at  liberty  to  garble  the  joint 
possession  of  that  important  office,  or 
change  the  members,  without  any  cause, 
or  any  delinquency. 

The  very  right  of  voting,  shews  that  it 
is  an  office  for  life ;  not  to  be  lost,    except 

by  the  party's  own  act. 
587  *The  Visitors  seem  wholly  to  have 
mistaken  their  office.  They  seem  to 
have  considered  themselves  as  the  incorpo- 
rated society ;  and  the  president  and  mas- 
ters as  an  appendage  depending  upon  them : 
Whereas,  the  president  and  masters  form 
the  body  politic,  for  the  government  of 
which,  not  for  its  annihilation,  the  Visitors 
are  to  form  rules. 

If  it  were  otherwise,  the  body  politic, 
consisting  of  the  president  and  masters, 
were  under  a  government  as  completely 
tyrannical,  as  human  cunning  could  have 
formed;  in  which,  not  even  a  sham  trial, 
not  even  a  detestable  quo  warranto,  was 
necessary  to  rob  the  whole  body  of  its  rights 
and  privileges.  The  fiat  of  the  Visitors — 
"Let  the  grammar  school  be  discontinued: 
Lret  all  the  schools  be  discontinued:  Let 
the  grammar  master  be  dismissed ;  Let  all 
the  masters  be  dismissed:  Let  there  be 
light  and  there  was  light:"  The  fiat  of 
the  Visitors,  in  a  moment,  in  the  twinkling 
of  an  eye,  was  to  deprive  the  whole  body 
politic,  not  only  of  their  political  existence, 
but,  perhaps,  of  their  natural  existence, 
by  reducing  them  to  a  state  of  beggary. 

But,    the   president   and   masters  were  a 
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lay  corporation,  having  rights,  privileges 
and  emoluments,  of  which  they  could  not 
be  deprived ;  at  least,  without  some  form 
of  trial. 

There  is  one  argument  to  show  the  nature 
of  the  powers  possessed  by  the  Visitors, 
which  is  very  clear. 

By  the  constitution  of  the  College,  the 
Visitors  were  to  make  statutes  for  the  gov- 
ernment of  the  College ;  not  for  its  erection 
or  abolition :  But  these  statutes  were  to  be 
observed  under  certain  penalties.  Statutes 
to  be  enforced  by  penalties,  were  the  species 
of  rules,  which  alone,  the  Visitors  are  em- 
powered to  enact.  Now,  fundamental 
588  constitutional  *laws,  are  never  en- 
forced by  penalties;  the  subordinate 
rules  for  good  order  and  government,  often 
are. 

The  constitution  of  Virginia  has  said, 
**L*et  there  be  three  branches  of  govern- 
ment, legislative,  executive  and  judiciary  :*' 
But  this  rule  is  not  enforced  by  penalty, 
because  it  is  fundamental;  and,  therefore, 
a  penalty  cannot  be  inflicted  for  its  breach, 
as  having  no  individual  to  operate  upon. 
The  subordinate  rules  for  goocfgovernment, 
call  in  the  aid  of  penalties.  Treason  shall 
be  punished  by  death,  and  misbehavior 
before  this  Court  by  fine.  In  like  manner, 
the  constitution  of  the  College  has  said, 
*4et  there  be  a  grammar  school;  let  there 
be  Visitors ;  and  let  there  be  a  professor  of 
religion."  These  rules  being  also  funda- 
mental, are  not  enforced  by  penalties;  but 
the  Visitors  might  have  enacted,  that  a 
grammar  master  should  not  be  guilty  of  in- 
ebriation, under  the  penalty  of  51. ;  or  that 
the  professor  of  religion,  should  not  be 
guilty  of  profaneness,  under  the  penalty  of 
five  shillings ;  and  this  would  have  been 
within  their  province. 

Now  the  rules  of  December,  1779,  are 
fundamental  in  their  nature,  being  laws  of 
annihilation  or  of  establishment.  These 
are,  therefore,  not  enforced  by  penalties; 
and  being  fundamental,  and  not  needing 
penalties,  are  not  such. as  the  constitution 
of  the  College  enables  the  Visitors  to  enact. 
In  answer  to  this,  it  may  be  argued,  that 
the  Visitors  are  empowered  by  the  original 
statutes,  to  make  statutes  of  the  same  kind, 
because  they  could  alter  them  without  the 
consent  of  the  Chancellor,  an  essential  not 
attended  to  in  the  act  of  December,  1779, 
and  that  these  statutes  are  not  enforced  by 
penalties. 

Although  fundamental  laws  are  never 
enforced  by  penalties,  it  does  not  follow, 
that  all  subordinate  rules  should  be.  The 
rules  of  descents  and  distribution, 
589  *are  subordinate  rules,  yet  they  are 
not  enforced  by  penalties.  These 
original  statutes  are  not  fundamental: 
They  are  subordinate.  The  schools  and 
professorships,  were  fundamental ;  and  had 
been  previously  established.  These  stat- 
utes are  rules  of  government,  not  of  estab- 
lishment.— Instance,  the  grammar  school. 
Mr.  Camm  was  restored  in  England;  which 
proves  that  the  Visitors  may  exceed  their 
powers. 

A.S  to  the  merits,  I  will  conclude  with 
this  observation.  That  the  Visitors  can 
only  nominate  to  professorships,  in  case  of 
vacancy ;  and  that  this  vacancy  must  be  by  | 


death,  resignation,  or  deprivation.  Now, 
Mr.  Bracken  is  neither  dead;  nor  has  he 
resigned;  nor  has  he  been  deprived:  For, 
the  last  term  involves  a  personal  summons 
or  trial. 

If  it  did  not,  if  this  was  not  the  meaning 
of  the  term  deprivation,  yet  this  proceed- 
ing has  only  said,  that  the  grammar  school 
shall  be  discontinued.  Now,  a  deprivation, 
by  implication,  of  an  office  for  life,  a  free- 
hold, and  a  considerable  salary,  would  be 
a  phenomenon  in  law. 

For  these  reasons,  I  conclude  that  this 
visitorial  act  of  1779,  so  far  from  being 
warranted  by,  is  subversive  of  the  College 
charter,  and  that  it  exceeds  any  visitorial 
power. 

The  act  of  1779,  therefore,  being  void, 
nothing  exists  to  deprive  Mr.  Bracken  of 
his  salary  or  his  office. 

The  act  is  void  for  other  reasons.  There 
was  not  a  sufficient  number  of  members  to 
form  a  convocation.  Upon  every  principle 
of  natural  justice,  Mr.  Bracken  ought  to 
have  had  notice  that  he  might  have  de- 
fended himself.  They  have  deprived  him 
of  his  office  without  hearing  him.  This 
alone  would  invalidate  the  act,  [The  King 
V.  The  University  of  Cambridge,]  Stra. 
557.  It  ought  to  appear,  that  every  mem- 
ber of  the  College  senate  was  summoned, 
[Kynaston  v.  The  Mayor,  &c.  of  Shrews- 
bury,] 2  Stra.  1051.  But,  it  is  con- 
590  tended,  *that,  however  improper  the 
conduct  of  the  Visitors  may  have 
been,  a  mandamus  cannot  be  resorted  to, 
because  this  is  a  mere  private  Eleemosynary 
institution,  by  no  means  concerning  the 
public,  and  Visitors  are  appointed  for  its 
government. 

If  this  be  such  an  institution  as  those, 
concerning  which  the  cases  have  been  cited, 
the  law  would  be  admitted,  but  it  is  not 
such  an  institution. 

In  this,  the  public  is  very  materially  con- 
cerned. Large  landed  estates  are  vested  in 
the  professors,  who  have  a  freehold  inter- 
est in  those  estates.  It  would  be  strange 
indeed,  if  they  could  be  deprived  of  them 
by  the  mere  will  of  the  Visitors,  and  could 
have  no  relief  in  this  Court. 

The  acts  of  Assembly,  which  give  a  rev- 
enue to  the  College  arising  from  certain 
duties,  convert  it  into  an  object  of  public 
concern. 

It  is,  in  many  respects  in  its  origin,  a 
corporation  for  public  government,  and 
whose  proceedings  must  therefore  be  subject 
to  the  control  of  this  Court. 

It  has  a  right  to  a  member  of  Assembly. 
This  is  a  political  privilege*  which  concerns 
the  nation  at  large,  and  partakes  nothing 
of  the  qualities  of  a  private  charity.  The 
masters  have  a  right  to  vote  for  this  mem- 
ber. Can  they  be  deprived  of  that  vote, 
and  yet  this  Court  have  no  superintendence 
over  the  subject? 

They  have  the  office  of  the  surveyor  gen- 
eral; and,  having  that  office,  appoint  all 
the  surveyors  to  the  different  counties 
throughout  Virginia.  This  is  an  office 
which  nearly  concerns  the  public,  and  gives 
to  the  College  completely  a  public  char- 
acter. 

In  the  cases  too,  which   have  been  cited, 
there  were  Visitors   with    general  powers ; 
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here  the  powers   of    the   Visitors  .  are    lim- 
ited. 

591  *Mar8hall,  in  reply. 

It  was  shewn,  in  opening  the  cause, 
that  this  Court  can  have  no  jurisdiction  in 
a  case  of  a  private  Eleemosynary  institu-' 
tion,  where  Visitors,  with  general  powers, 
are  appointed.  The  authorities  in  support 
of  this  position,  were  too  numerous  to  be 
opposed.  But  the  counsel  for  Mr.  Bracken, 
insists : 

1st.  That  this  is  a   public,   not  a  private 
institution. 

2dly.  That    the     Visitors    have     limited 
powers. 

3dly.  That,  in  putting  down  the  grammar 
school,  they  have  exceeded  those  powers. 

I  shall  answer  these  in  their  order.     And, 
1.  This  is  a  private,  not  a  public  institu- 
tion. 

In  the  case  of  Philips  v.  Bury,  reported 
by  lyord  Raymond,  and  Comberbach,  Lord 
Holt  says,  '*Thereare  two  sorts  of  corpora- 
tions aggregate:  Ist.  For  public  govern- 
ment. 2d.  For  private  charity.  That  for 
public  government,  as  Mayor,  citizens,  &c., 
is  subject  to  the  common  law ;  of  such  there 
is  neither  founder  or  Visitor,  nor  patron." 
In  the  case  before  the  Court,  there  is  a 
founder  and  there  are  Visitors.  It  bears 
no  resemblance  to  a  corporation  of  a  Mayor 
and  citizens,  whic^h  is  the  case  of  a  public 
corporation  put  by  Lord  Holt.  According 
both  to  the  affirmative  and  negative  parts 
of  the  description,  this  is  a  private,  and  not 
a  public  institution.  The  persons  who 
compose  it  have  no  original  property  of  their 
own,  but  it  belongs  to  the  corporation.  Its 
funds  are  mere  charitable  donations.  It 
is,  then,  completely  £}leemosynary.  In 
many  of  the  cases,  Colleges  and  hospitals 
are  classed  together  as  private  Eleemosy- 
nary corporations,  subject  to  the  will  of 
the  founder.  There  would  seem  to  be  no 
principle  on  which  this  College  should  be 
placed  in  a  different  class  of  corporations 
from  all  other  Colleges.  I  will  examine 
the  points  of  difference  made  by  the  coun- 
sel   for  Mr.    Bracken.      It   has   been 

592  urged,    that     the     professors    *have 
estates  as  professors,  of  which,  upon 

general  and  correct  principles  of  law,  they 
ought  not  to  be  deprived,  without  a  right 
to  resort  to  this  Court. 

But,  these  estates  are  the  gift  of  the 
founder.  They  are  his  voluntary  gift. 
To  this  gift  he  may  annex  such  conditions 
as  his  own  will  or  caprice  may  dictate. 
Every  individual,  to  whom  it  is  offered,  may 
accept  or  reject  it ;  but,  if  he  accepts,  he 
accepts  it  subject  to  the  conditions  annexed 
by  the  donor.  He  must  take  the  gift  cum 
onere.  The  condition  annexed  in  private 
corporations  is,  that  the  will  of  the  Visitor 
is  decisive;  and,  as  Lord  Holt  says,  *4f  the 
founder  directs  no  appeal,  no  appeal  lyeth." 
That  the  masters  have  estates,  as  masters, 
cannot  convert  this  into  a  public  corpora- 
tion ;  for,  all  masters  must  have  salaries  as 
masters;  in  all  charitable  institutions 
something  is  given,  which  the  professors, 
if  there  be  any,  receive  as  professors;  and, 
if  this  was  the  criterion  of  a  public  insti- 
tution, there  could  be  none  private  in  their 
nature.    But,  that  this  is  not  the  criterion, 


I  again  refer  to  the  cases  which  have  been 
cited. 

But,  the  acts  of  Assembly  giving  certain 
duties  to  the  College  are  relied  on,  as  giv- 
ing the  government  a  right,  by  its  Courts, 
to  supervise  the  disposition  of  those  reve- 
nues. 

The  College  was  founded  by  William  & 
Mary.  Since  its  foundation,  the  bounty  of 
Virginia  has  been  added  to  that  of  the  origi- 
nal founders.  It  is  an  established  princi- 
ple, that  all  annexed  foundations  follow, 
and  are  governed  by  the  rules  of  the  old 
foundation  to  which  they  are  annexed. 
[The  King  v.  The  Bishop  of  Ely,]  1  Wm. 
Black.  Rep.  77,  87.  The  gift  of  any  in- 
dividual, then,  to  a  chartered  corporation, 
is  subject  to  the  laws  which  control  the 
original  donation.  That  this  gift  was 
made  by  the  public,  does  not  alter  the  case ; 
because,  it  is  decided,  that  Colleges  of 
Royal    foundation    are   not    different 

593  from  those  of  private  *foundation. 
Where  the  King  has  appointed  Vis- 
itors, their  power  is  precisely  the  same  as 
where  a  private  founder  has  appointed  them. 
Of  consequence,  a  donation  to  an  old 
foundation,  though  made  by  the  public,  is 
as  subject  to  the  fundamental  law  of  the 
corporation,  as  the  donation  of  an  indi- 
vidual would  be.  But,  the  charter,  it  is 
said,  gives  to  the  corporation  a  repre- 
sentative in  the  General  Assembly,  and  the 
office  .of  surveyor  general :  Which  are  sub- 
jects of  public  concern,  and  would  justify 
the  interference  of  the  Courts  of  Law. 

It  is  true,  that  these  are  subjects  of  pub- 
lic concern ;  but,  it  does  not  follow,  that 
they  totally  change  the  character  of  the 
corporation. 

Their  power  to  elect  a  member  was  taken 
from  them  by  the  present  Constitution  of 
Virginia,  which  was  before  the  abolition 
of  the  grammar  school. 

The  office  of  surveyor  general  is  an 
emolument  given  by  the  "founder.  Admit- 
ting this  to  be  of  public  concern,  it  cannot 
affect  the  case.  They  have  not  declined  to 
appoint  surveyors.  The  existence,  or  non- 
existence of  the  grammar  school,  does  not 
affect  those  appointments.  It  is  uncon- 
nected with  them.  As  this  mandamus  is 
not  applied  for  to  compel  the  College  to 
proceed  to  the  election  of  a  member  to  the 
General  Assembly,  or  to  the  appointment 
of  a  county  surveyor,  the  argument  does 
not  touch  the  case,  unless  it  be  intended 
to  prove,  that  if  a  case  can  exist,  in  which 
a  mandamus  might  be  awarded  to  the  Col- 
lege, it  may  be  awarded  in  any  case ;  that 
if  there  be  a  power  annexed  to  the  corpora- 
tion to  do  any  one  act  which  concerns  the 
public,  the  whole  corporation  immediately 
changes  its  nature,  and,  from  a  private, 
becomes  a  public  corporation.  Unless  the 
argument  proves  this,  it  proves  nothing. 
It  cannot  prove  this.  There  is  no  reason, 
in  the  nature  of  the  thing,  why  the  dona- 
tion of  an  individual,  subjected  by  him  to 
particular  conditions,  shall  be  subjected  to 
other  conditions,  because  a  public  office 
is     conferred     on     the    corporation, 

594  *to  whom   that   donation   was   made. 
The  interference  of  the   Court,  so  far 

as  concerns  the  public   office,    produces    no 
necessity,    which  I   can   discern,    for  their 
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interference  in  points  with  which  the  pub- 
lic have  nothing  to  do. 

If  the  argument,  which  would  be  drawn 
from  these  powers  conferred  on  the  College, 
be  unsupported  by  reason,  it  will  derive 
no  weight  from  authority.  No  decision, 
no  dictum  asserting  the  principle,  has  been 
adduced.  I  believe  none  can  be  adduced. 
The  contrary  is  laid  down  in  1  Wm.  Black. 
Rep.  83,  85,  86. 

Then,  though  a  mandamus  might  lie  to 
compel  the  election  of  a  member  of  Assem- 
bly, (had  the  power  to  elect  one  still  been 
retained,)  or  of  a  county  surveyor,  yet  it 
will  not  lie  to  compel  the  establishment  of 
a  grammar  school,  or  the  restoration  of  its 
master. 

2.  The  objection,  that  the  power  of  the 
Visitors  is  limited,  so  that  they  are  to  be 
considered  as  special,  and  not  general  Vis- 
itors, is  not  well  founded. 

The  mere  appointment  of  a  Visitor,  with- 
out any  description  of  his  power,  creates 
him  a  general  Visitor,  and  gives  him  the 
power  incident  to  the  ofiSce.  1  Wm.  Black. 
Rep.  83.  There  being  no  set  form  of  words 
for  the  appointment  of  a  general  Visitor, 
let  us  enquire  whether  those  used  in  the 
ColljCge  charter  are  not  sufficient.  The  9th 
section  contains  the  appointment.  It  or- 
dains and  appoints  Francis  Nicholson,  &c., 
gentlemen,  and  their  successors,  ^^to  be 
true,  sole  and  undoubted  Visitors  and  Gov- 
ernors of  the  said  College  forever."  It 
gives  them  '*powjer  to  make  such  rules,  laws, 
statutes,  orders  and  injunctions,  for  the 
good  and  wholesome  government  of  the 
College,  as  to  them  and  their  successors 
shall,  from  time  to  time,  according  to  their 
various  occasions  and   circumstances,  seem 

most  fit  and  expedient." 
595  *Unquestionably,    then,    they  were 

general  visitors,  with  all  the  powers 
incident  to  that  office. 

If  I  have  been  successful  in  proving, 
that  the  College  of  William  &.  Mary  is,  so 
far  as  concerns  the  grammar  school,  like 
all  other  colleges,  a  private  corporation, 
and  that  its  founder  has  given  it  general 
visitors,  there  is  an  end  of  the  question 
concerning  the  mandamus.  This  Court  has 
clearly  no  jurisdiction  of  the  case,  and 
from  the  acts  of  the  Visitors  there  is  no 
appeal. 

But,  if  I  should  be  mistaken  in  this,  it 
will  become  necessary  to  enquire, 

3.  Whether  the  Visitors  have  or  have  not 
exceeded  their  authority? 

I  contend  that  they  have  not. 

Much  argument  has  been  used  to  prove, 
that  the  Visitors  are  bound  by  the  College 
charter. 

That  is  a  position  I  never  designed  to 
controvert. 

If  the  acts  of  the  Visitors  are  at  all  ex- 
aminable in  this  Court,  none  can  be  sup- 
ported which  transcend  the  limits  prescribed 
for  them  in  the  charter  which  gives  them 
being,  and  from  which  their  power  is 
drawn.  The  enquiry  is,  What  are  those 
limits?  It  is  unnecessary  to  examine  the 
whole  statute  of  1779.  It  is  only  material 
to  defend  that  part  of  it  which  puts  down 
the  grammar  school.  With  respect  to  this, 
the  whole  operation  of  the  statute  is  to 
commute    a    school    for   ancient  languages 


into  a  school  for  modern    languages.     Was 
this  within  the  power  of  the  Visitors? 

The  charter  gives  them  the  power  of 
making  such  laws  for  the  government  of 
the    College,  as  to  them   shall  seem  proper. 

Sec.  9. 
5%  *Bnt,  it  is  contended,  that  this 
gives  them  only  the  power  of  making' 
laws  for  the  government  of  the  College  as 
constituted,  and  not,  in  any  manner,  to 
change  its  organization.  I  admit,  that  it 
can  give  no  power  to  change  that  which  is 
established  by  the  charter.  But,  the  gram- 
mar school  is  not  established  by  the  charter. 
In  its  first  section,  power  is  given  to  the 
trustees  **to  erect,  found  and  establish  a 
certain  place  of  universal  study,  or  perpet- 
ual college  for  divinity,  philosophy,  lan- 
guages and  other  good  arts  and  sciences, 
consisting  of  one  president,  six  masters  or 
professors,  &c.  according  to  the  statutes 
and  orders  of  the  said  College  to  be  made, 
appointed  and  established  upon  the  place 
by  the  said  Francis  Nicholson,  Ac.'*  It  is 
then  only  made  necessary  by  the  charter, 
that  there  should  be  a  president  and  six 
professors:  and,  perhaps,  that  divinity, 
philosophy  and  the  languages  should  be 
taught  in  the  College.  This  requisition  of 
the  charter,  if  it  be  one,  is  as  well  satisfied 
by  teaching  the  modern  as  the  ancient  lan- 
guages. 

But,  it  is  urged,  that  the  trustees,  in 
forming  the  statutes  which  shall  regulate 
the  president  and  masters,  act  as  trustees 
or  founders,  and  not  as  Visitors,  because 
the  power  is  given  to  them  only,  and  not 
to  their  successors.  This  is  true;  but  I 
cannot  admit  the  inference  which  is  drawn 
from  it.  That  inference  is,  that  having 
once  executed  their  power,  by  constituting 
the  six  professorships,  and  having  made 
to  the  College,  so  constituted,  a  transfer  of 
the  property  vested  m  them,  the  trust  was 
completely  executed,  and  the  professorships, 
thus  constituted,    remained  immutable. 

Whatever  might  be  the  force  of  this 
argument,  if  the  trustees  or  founders  had 
merely  constituted  the  professorships 
without  any  further  declaration  on  the  sub- 
ject, it  seems  to  me  to  have  lost  that  force 
in  the  case  which  has  actually  happened. 

The  trustees  in  the  very  moment  of 
597  passing  the  ^statute  for  the  organiza- 
tion of  the  College,  declare  that  the 
Visitors  may  entirely  cut  off  some  salaries, 
and  that  they  reserve  to  the  Visitors  the 
power  of  making  new  statutes,  or  of  chang- 
ing those  made  by  the  trustees,  as  their 
affairs  and  circumstances  shall,  from  time 
to  time,  require.  This  declaration  precedes 
the  transfer,  and  the  property  is  taken 
under  the  operation  of  this  statute. 

The  trustees,  it  is  said,  could  only  have 
designed  a  change,  as  to  such  offices  as  did 
not  compose  one  of  the  six  professorships, 
required  by  the  charter;  but,  the  expres- 
sion of  the  trustees  is  general,  and  is  not 
now  to  be  restrained  by  this  Court. 

It  is  said,  that,  having  executed  the  trust, 
they  could  not  transmit  to  the  Visitors  the 
power  of  altering  that,  which  was  estab- 
lished by  themselves. 

This  deserves  a  serious  consideration. 

The  trustees  are  something  more  than 
mere  trustees  for   the  conveyance  of  prop- 
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ertj  to  an  existing  corporation,  or  to  one 
the  Crown  was  about  to'  create.  They  are 
empowered  to  found  a  College,  and  are 
entrusted  with  property  with  which  to 
endow  the  College  they  shall  have  founded. 
Thej  have  then  the  power  of  founders,  sub- 
ject only  to  that  restriction  which  the 
charter  imposes  on  them.  As  founders, 
they  might  authorise  the  Visitors  to  make 
any  alterations  within  the  limits  of  the 
charter.  The  alteration,  I  contend,  does 
not  exceed  those  limits,  because  languages 
are  still  taught  in  the  College. 

Let  it  be  true,  that  a  Court  of  Chancery 
would  have  decreed  the  trustees  to  have  exe- 
cuted their  trust  by  a  conveyance  of  the 
property  to  the  College,  yet,  a  Court  of 
Equity  would  not  have  decreed  them  to  have 
relinquished  any  discretion  which  they  pos- 
sessed as  founders,  and  which  was  compat- 
ible with  the  charter. 
598  *It  cannot  be   admitted  to  be  true, 

that  the  masters  are  independent  of 
the  visitors,  because  they,  as  well  as  the 
visitors,  are  ordained  by  the  charter.  The 
charter  expressly  gives  to  the  Visitors 
the  power  of  legislating  for,  and  govern- 
ing the  College.  They  have,  with  respect 
to  the  professors,  the  power  of  appointment 
and  the  power  of  deprivation. 

Nor  is  it  to  be  admitted,  that  the  masters 
are  appointed  for  life.  This  is  no  where 
declared  in  the  charter  or  statutes.  The 
first  president,  only,  is  appointed  in  the 
charter,  and  there  is  no  expression  which 
would  shew,  that  the  professors  are  not 
removable  at  the  will  of  the  Visitors. 
That  they  vote  on  their  freehold,  is  no 
proof  of  it ;  because,  an  estate  which  may 
endure  for  life,  but  is  subject  to  be  de- 
feated, draws  after  it  many  of  the  qualities 
of  a  life  estate.  The  estate  is  attached  to 
the  office,  not  to  the  person;  and,  as  the 
office  may  be  held  for  life,  the  officer,  like 
one  who  holds  an  estate  during  widowhood. 


has  many  of  the  privileges  of  a  tenant  for 
life.  But,  it  is  contended,  that,  if  they 
have  the  power  of  deprivation,  still,  Mr. 
Bracken  ought  to  have  been  summoned; 
and  for  this,  Bentley's  Ca6e  is  cited,  as 
reported  in  Strange. 

To  that  corporation,  there  was  no  Visitor: 
But,  that  is  not  material  as  to  the  point  I 
am  now  considering.  There  is,  however, 
a  material  difference  between  the  act  we 
are  now  considering,  and  that  of  which 
Doctor  Bentley  complained.  He  was  de- 
prived of  his  office  by  a  judicial  act :  the 
office  of  Mr.  Bracken  is  put  down  by  a  leg- 
islative act.  He  was  arraigned  for  miscon- 
duct, and,  therefore,  should  have  had 
notice,  that  he  might  have  defended  his 
conduct:  Mr.  Bracken  has  not  been  com- 
plained of;  but,  the  College  Senate  have 
deemed  it  for  the  interest  of  the  College  to 
change  his  office.  If  the  act  was  within 
their  power,  it  could  not  be  necessary  to 
give  him  noticej  that  they  were  about  to 
perform  it. 

599         ^Concerning  the  case  of  Mr.  Camm, 
I  know  nothing  certain ;  but   am   in- 
formed, that  the  Visitors  consented  to  what 
was  done. 

Mr.  Taylor  is  incorrect  in  stating,  that 
there  were  not  a  sufficient  number  of  mem- 
bers in  December,  1779,  to  form  a  convoca- 
tion. 

I  suppose  it  need  not  appear,  on  the  pro- 
ceedings, that  every  memt>er  was  sum- 
moned, should  it  even  be  necessary,  (which 
I  do  not  admit,)  that  such  should  be  the 
fact. 

By  the  Court. 

Let  it  be  certified  that,  on  the  merits  of 
the  case,  the  General  Court  ought  not  to 
award  a  writ  of  mandamus  to  restore  the 
plaintiff  to  the  office  of  grammar  master 
and  professor  of  humanity  in  the  said  Col- 
lege. 
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ACCOUNT. 

1.  A  settlement  of  a  public  account  by  tbe  Solic- 
itor General  In  consequence  of  an  order  of  tbe  Exec- 
utive, did  not  bind  the  claimant,  altho  be  received 
some  payments  under  tbe  settlement 

Coinmonwealtb  v.  Beaumarcbais,  122 

2.  In  an  order  of  reference  to  a  commissioner  to 
take  an  account  between  tbe  parties,  all  accounts 
between  tbem  ousrbt  to  be  settled. 

Harris  v.  Ma^ee,  502 

AGENT. 

1.  If  a  mercbant  abroad  writes  to  bis  correspond- 
ent bere  to  buy  crrain  for  bim  and  to  draw  bills  for 
tbe  amount,  tbe  acrent  bere  cannot  exceed  bis  pow- 
ers, and  if  a  tbird  person  sells  acrain  to  tbe  acrent 
witbout  a  reference  to  tbe  acrency  or  to  tbe  princi- 
pal, be  cannot  recover  of  tbe  principal,  altbo  tbe 
affent  draw  bills  on  tbe  principal  for  tbe  purcbase 
money  at  tbe  time  of  tbe  sale. 

Blane  v.  Proadflt,  207 

AGREEMENT. 

1.  A.  agreed  in  consideration  of  jB25,000  paper 
money,  to  be  paid  bim  by  B.  in  tbe  years  1780  &  *81, 
to  pay  tbe  latter  £2,600  specie  in  1790.  Tbe  contract 
was  obligatory. 

Bracken  v.  Griffin,  483 

Vide  Contract 

AMENDMENT. 

1.  If  tbe  riffbt  judgment  be  rendered  in  tbe  county 
court  and  upon  an  appeal  to  tbe  District  Court  tbe 
clerk  sends  up  an  erroneous  record,  on  wbicb  tbe 
judfirment  is  affirmed  ;  tbis  court  will,  upon  a  view 
of  tbe  record  of  tbe  County  Court,  reverse  tbat  of 
tbe  District  Court,  and  direct  tbem  to  issue  a  writ  of 
certiorari  for  tbe  true  record:  so  tbat  the  riffbt 
Judfirment  may  be  griven. 

Williams  V.  Strlckler.  280 

2.  Tbe  declaration  may  be  amended  after  a  trial, 
and  a  Juror  withdrawn. 

Jude  V.  Syme,  522 

S.  If  in  ejectment  tbe  demise  be  laid  precedent  to 

tbe  plaintiff's  title,  it  is  cured  by  the  act  of  jeofails. 

Duval  V.  Bibb,  862 

ASSUMPSIT. 

1.  Tbe  defendant  in  an  action  upon  a  settled  ac- 
count cannot  go  into  an  enquiry  concemincr  the 
justice  of  tbe  several  items  of  demand  stated  in  tbe 
account. 

Lyne  v.  Gilliat  5 

2.  Loose  conversations  of  the  executor  are  not 
sufficient  to  raise  an  assumpsit. 

Henderson  v.  Foote,  248 

ATTORNIES. 

1.  Tbe  15  per  cent  damages  are  not  recoverable 
asrainst  an  attorney  who  receives  tbe  money  of  bis 
client  and  fails  to  pay  it  to  bim. 

Taylor  v.  Armistead,  200 

ATTACHMENT. 

1.  A  masristrate's  attachment  asrainst  an  abscond- 
ing  debtor,  can  only  issue  from  tbe  county  where  be 
resided,  or  is  actually  found,  at  tbe  time  of  issuing 
of  it 

Barnet  v.  Dax  nielle,  418 

2.  As  distress  for  rent  cannot  be  made  off  the  de- 
mised premises,  an  attachment,  at  tbe  suit  of  a  cred- 
itor asrainst  tbe  tenant  as  an  abscondincr  debtor, 
served  upon  property  found  off  tbe  premises,  will  be 
preferred  to  tbe  landlord's  claim  for  rent 

Mosby  V.  Leeds,  480 

3.  In  an  attachment  asrainst  an  abscondinsr  debtor, 
judfirment  should  be  first  entered  against  tbe  debtor, 
and  then  the  firamisbee  should  be  ordered  to  pay  it. 

Georgre  v.  Blue,  465 

4.  If  tbe  attachment  demand  only  £44  15  5  and 
costs,  the  court  cannot  five  judgment  for  interest. 

Ibid 
AUDITOR. 

1.  An  appeal  lies,  from  the  decision  of  tbe  Audi- 
tor, to  the  courts  in  all  cases. 

Commonwealth  v.  Beaumarcbais.  122 

AVERMENTS. 

1.  What  averments  are  sufficient  in  a  declaration. 
Austin  V.  Richardson,  201 


2.  Where  tbe  defendant  undertook  to  fee  moDo* 
paid,  be  was  bound  to  look  to  tbe  performance 
witbout  any  notices  of  non  payment  from  the  cred- 
itor, and  therefore  it  was  not  necessary  to  aver 
notice.  Ibid 

BILLS  OP  QUIA  TIMET. 

1.  A.  devises  slaves  to  bis  wife  for  life,  remainder 
to  bis  children.  Tbe  wife  marries  B.,  who  empow- 
ers C.  to  sell  tbe  slaves:  C.  does  sell  tbem  to  D..  who 
was  ignorant  of  tbe  riffht  of  those  in  remainder, 
and  D.  sells  tbem  to  E.  If  tbe  remaindermen  bring 
a  bill  of  quia  timet  ag-ainst  B..  D.  &  E.,  the  court  will 
decree  B.  to  grive  security  for  the  forthcomings  of  the 
slaves  at  tbe  death  of  bis  wife,  but  as  D.  was  a  pur- 
chaser, without  notice,  be  will  not  be  compelled  to 
grive  such  security. 

Cbisholm  V.  Starke,  25 

BILLS  OF  REVIEW. 

Quere.  Whether  the  court  of  chancery  can  grant 
a  bill  of  review  to  a  decree  of  the  court  of  appeals 
or  of  a  county  court,  upon  new  matter  discovered 
after  the  decree  was  made. 

Curriev.  Burns,  183 

BILLS  OF  EXCHANGE. 

If  A.  purcbase  of  B.  a  foreign  bill  of  Exchange, 
wbicb  is  afterwards  lost  before  it  is  presented,  and 
B.  refuses  to  grive  a  second  bill,  A.  may  bring-  indeb- 
itatus assumpsit  for  tbe  purcbase  money. 

'  Murray  v.  Carrot  373 

BONDS  &  OBLIGATIONS. 

1.  Where  a  joint  bond  was  given  prior  to  tbe  act 
of  1780  &  after  tbat  act  went  into  operation  one  of 
the  oblifiTors  died,  llvlngr  the  other,  the  obllg:atioQ 
survived,  and  the  executors  of  the  deceased  were 
exonerated. 

Elliott  V.  Lyon,      .  %  29 

2.  If  an  act  of  Assembly  directs  tbat  a  bond  shall 
be  payable  to  the  Justices,  and  that  the  penalty 
shall  be  £1000.  If  the  bond  be  taken  payable  to  the 
g-ovemor,  and  tbe  penalty  be  £10.000  and  a  suit  is 
brought  thereon  by  a  succeeding-  g-overnor  for  the 
benefit  of  a  party  injured,  it  cannot  be  sustained. 

Stuart  V.  Lee.  421 

8.  A  joint  obligation  survived  before  the  act  of 
1786. 

Watkin*s  ex.  v.  Tate.  521 

4.  If  a  f  orthcominsT  bond  be  not  firood  as  a  statutory 
bond,  it  may  be  good  as  a  bond  at  common  law. 
Johnston  v.  Meriwether.  523 

CAVEATS. 

1.  The  party  who  caveats  must  shew  a  title  to  tbe 
warrant  under  wbicb  bis  own  survey  is  made. 

Currie  v.  Martin,  28 

2.  Tbe  Court  of  Appeals  has  jurisdiction  incases 
of  caveat  Ibid 

8.  Damacres  are  not  to  be  given  upon  affirmance  of 
tbe  judfirment  in  cases  of  caveat' 

Hervey  v.  Preston,  405 

4.  A  caveat  is  an  equitable  process  and  to  be  gov- 
erned by  equitable  rules.  Ibid 

CERTIFICATES. 

1.  Tbe  owner  of  particular  certificates  will  be  en- 
titled to  a  decree  for  tbe  certificates  themselves  if 
to  be  had,  and  if  not  to  their  value  at  tbe  time  of 
the  decree. 

Alexander  v.  Morris,  89 

CLERKS. 

If  a  clerk  of  a  court  issue  a  writ  of  scire  facias  for 
too  little,  and  the  plaintiff  obtains  judgment  and 
sues  out  execution  for  tbe  sum  in  tbe  scire  facias  he 
shall  recover  agrainst  the  clerk  in  a  subsequent  ac- 
tion the  difference  between  the  true  sum  for  which 
tbe  scire  facias  ousrht  to  have  Issued  and  that  for 
wbicb  it  did  issue,  nor  will  It  make  any  difference 
whether  the  special  verdict  finds  special  damage 
sustained  by  tbe  plaintiff  or  not 

Russell  V.  Clayton.  41 

COMMISSIONERS. 

The  county  were  not  entitled  to  £90  besides  their 
fees  tor  services  in  the  years  1787.  *88  &  *89. 

Commonwealth  v.  Garth,  6 
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CONTRACTS. 

1.  One  contracting-  on  behalf  of  the  state  is  not 
liable  in  his  individual  capacity. 

Tutt  V.  Lewis,  288 

Vide  Ajfreements. 

CONVEYANCES. 

1.  If  the  bargainor  continue  in  possession  after 
the  conveyance,  that  possession  will  not  render  a 
conveyance  void. 

Duval  V.  Bibb,  362 

2.  Qnere.  Whether  a  feeoffment  by  one  out  of 
possesition  is  not  void  ? 

M'Lean  v.  Copper.  867 

3.  If  the  verdict  does  not  find  title  or  possession  in 
the  ffrantor.  he  can  convey  neither;  and  therefore 
his  ffrantee  cannot  maintain  an  ejectment  asrainst 
the  tenant  in  possession. 

Tabb  V.  Baird,  475 

4.  Quere.  Whether  a  deed  of  barsraln  and  sale  by 
one  out  of  possession  is  not  void?  Ibid 

5.  If  a  ffrant  be  made  reservincr  a  yearly  rent, 
with  a  condition  that  the  srrantor  may  re-enter  if 
the  rent  be  not  paid  and  no  property  is  found  on  the 
land  whereof  distress  can  be  made,  the  grantor 
upon  demand  made,  and  failure  to  pay.  may  reenter 
if  there  be  no  effects  found,  and  ffrant  to  another. 

Wartenby  v.  Moran,  491 

Covenants  Vid.  Lease. 

DAMAGES. 

1.  If  the  defendant  appeal  from  a  decree  of  the 
Hig-h  Court  of  Chancery  on  a  forthcoming  bond,  the 
court  of  appeals  may  allow  10 per  cent  damag-es  for 
retarding  the  execution. 

Sklpwlth  V.  Clinch.  86 

2.  On  a  bond  with  a  collateral  condition,  the  jury 
may  And  more  damages  than  are  laid  id  the  decla- 
ration. 

Johnson  v.  Meriwether,  628 

3.  In  debt  on  a  bond  damacres  need  not  be  laid  in 
the  declaration  or  found  by  the  jury. 

Taylor  v.  MXean,  567 

DESCENTS. 

1.  By  the  act  of  1792,  the  personal  estate  was  dis- 
tributable among-  the  persons  entitled  to  the  realty: 
and  therefore  the  mother  of  a  deceased  infant  was 
not  entitled  to  any  part  of  his  personal  estate  de- 
rived from  the  fatber. 

Tomlinson  v.  Dlllard,  106 

2.  The  act  of  '85,  concerning-  descents,  was  re- 
stored by  suspending-  acts  of  1792. 

Harrison  v.  Allen,  289 

DETINUE. 

1.  In  detinue,  if  the  jury  find  for  the  plaintiff,  the 
slaves  if  to  be  had,  or  £250  for  each  slave  and  Id 
damages,  and  the  court  render  juderment  for  the 
slaves  if  to  be  had.  and  if  not,  then  the  price  found 
by  the  jury,  with  the  damag-es  and  costs,  it  is  not 
error. 

Bates  V.  Gk>rdon,  565 

DEVISES. 

1.  By  a  devise  of  the  residue,  emblements.  Arrowing 
on  land  specifically  devised  to  another,  will  pass. 

Fleming  v.  BoUincr,  75 

2.  The  testator  devises  that  his  book  shall  be  given 
up  to  A.  and  that  be  shall  receive  all  the  debts  due, 
and  pay  all  the  testator  owes;  this  is  an  appoint- 
ment of  A.  to  perform  the  office  of  an  executor,  but 
does  not  entitle  him  to  the  surplus  of  the  debts  due 
the  testator,  nor  does  it  discharge  him  from  a  debt 
which  he  owed  himself. 

Fleming  v.  Boiling-.  75 

3.  What  passes  under  a  residuary  devisee. 

Read  v.  Payne.  2?5 

4.  The  act  of  1785  only  gives  a  power  to  devise  after 
acquired  laods,  leavinsr  it  to  the  discretion  of  the 
testator  to  dispose  of  them  or  not.  and  therefore  it 
must  appear  that  the  devise  evidently  contemplated 
them,  or  they  will  not  pass. 

Harrison  v.  Alien,  229 

5.  Reason  of  the  difference  between  them  and  per- 
sonals. Ibid 

6.  What  words  pass  a  fee  in  a  will. 

Watson  V.  Powell,  806 

7.  The  word  Estate,  in  the  preamble  of  the  will, 
may  be  incorporated  into  the  devise,  so  as  to  pass  a 
fee.  Ibid 

8.  Devise  of  land  to  J.  H.,  and  his  heirs;  but  if  J.  H. 
dies  without  a  lawful  heir,  remainder  over  to  R.  H. 
and  his  heirs,  creates  an  estate  tail  in  T.  H.:  which, 
by  the  act  of  assembly  for  docketing-  entails,  is 
turned  into  a  fee  simple. 

Hill  V.  Burrow,  842 

9.  If  the  title  of  the  heir  be  abated  by  a  stranger, 
he  cannot  devise  it  before  entry. 

Hall  V.  Hall,  488 


la  E.  P.  devises  a  slave  to  her  daug-hter  for  life, 
and  if  she  die  before  my  son  J.  P.  then  to  be  given 
to  my  son  J.  After  wbich  she  gives  the  remainder 
part  of  her  estate  to  be  equally  divided  amoncr  her 
four  children  T..  J.,  M.,  &S.  It  seems  that  the  re- 
mainder of  the  slaves  passes. 

Crump  V.  Dudley,  507 

DISTRIBUTION. 

When  in  dividinsr  slaves,  it  cannot  be  convenient^' 
done  without  separating  infant  cbildren  from  their 
mothers,  compensation  may  be  made  in  money. 
Fitzhug-h  V.  Foote,  IS 

DOWER. 

Vide  Legacies,  1. 

1.  An  assignment  of  dower  in  lands  and  slaves,  b> 
order  of  the  county  court  on  a  motion  only,  and 
without  any  suit  for  that  purpose,  will  not  be  set 
aside  after  a  grreat  length  of  time,  but  the  inequal- 
ities and  excess  only  corrected. 

Fitzhug-h  V.  Foote,  18 

2.  Wife  not  entitled  to  money,  arising  from  land 
sold  by  the  husband  during  his  lifetime,  in  lieu  of 
dower.  Ibid 

8.  The  heir  cannot  maintain  an  action  for  a  tres- 
pass committed  on  the  quarantine  lands  of  the 
widow  before  assignment  of  dower. 

Latham  v.  Latham,  181 

EQUITY. 

1.  Where  equity  is  equal  the  law  must  prevail. 
Johnston  v.  Brown,  259 

2.  If  A.  have  such  an  equity  as  would,  on  a  caveat 
prior  to  the  grant,  have  entitled  him  to  a  prefer- 
ence, it  will  be  no  ground  for  a  bill  to  set  aside  the 
patent,  unless  he  was  prevented  by  fraud  and  acci- 
dent from  prosecutinfiT  a  caveat  Ibid 

8.  A  contract  will  not  be  suspended  in  equity  till  a 
tort  is  tried. 

Harris  v.  M'Gee,  502 

4.  If  A.  ag-ree  to  furnish  B.  with  ^oods  at  85  per 
cent  on  the  prime  cost  payable  in  tobacco  at  the 
market  price,  and  B.  being-  informed  of  the  prices, 
take  some  and  reject  others,  and  several  settle- 
ments are  made,  and  a  bond  taken  for  the  balance: 
yet  if  B.  afterwards  discovers,  that  A.  laid  an  ad- 
vance upon  the  croods  before  they  were  shipt,  and 
that  the  tobacco  was  credited  at  lOor  15  percent,  less 
than  the  selling  prices,  a  court  of  equity  will  errant 
relief. 

Broddus  V.  M'Call,  546 

EVICTION. 

Vide  Paper  Money,  1. 

1.  If  the  title  to  lands  con veyed  with  warranty,  be 
evicted,  the  value  at  the  time  of  eviction  is  the  rule 
for  compensation. 


Mills  V.  Rill. 


EVIDENCE. 
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1.  Where  the  auditor  draws  a  warrant  in  favor  of 
any  person,  the  court  will  presume  payment  by 
the  treasurer  unless  the  warrant  be  produced,  or 
the  payee  otherwise  discharcre  himself  of  the  receipt. 

Commonwealth  v.  Garth,  6 

2.  The  asslfimee  of  a  promissory  note,  necrotiable  at 
the  bank  of  Alexandria,  cannot  offer  it  as  a  discount 
to  a  suit  brought  against  him  by  the  assig-nee,  upon 
a  note  in  writing-  to  deliver  to  the  plaintiff  wet  ffoods 
and  groceries  to  a  certain  amount 

Mandevllle  v.  Patten,  9 

4.  If  in  a  suit  upon  a  bond  with  condition  that  if 
the  plaintiffs  shall  be  cast  in  two  suits  then  depend- 
ing, the  obliffor  will  pay  &c.  It  appears  that  the 
plaintiffs  had  instituted  suits  upon  administration 
bonds,  this  evidence  will  maintain  the  declaration. 

Mackey  v.  Fuqua,  19 

5.  If  the  answer  admits  dealincrs,  and  the  commis- 
sioner reports  a  balance  due  witbout  exceptions  be- 
fore him.  or  in  the  Court  of  Chancery,  the  defendant 
cannot  object  in  the  Court  of  Appeals  that  there  was 
no  evidence  of  the  debt 

Brewer  v.  Hastie,  22 

6.  Quere.  Whether  a  deposition  taken  after  a 
cause  is  decided,  but  during  the  same  term,  can  be 
brought  in  before  the  end  of  the  term,  and  made 
part  of  the  record. 

Bullock  v.  Goodall,  44 

6.  Evidence  of  a  parol  crif t  of  slaves  may  be  re- 
ceived, in  order  to  prove  five  years  possession,  so  as 
to  bar  the  plaintiff's  demand. 

Jordan  v.  Murray.  85 

7.  A  deposition,  taken  after  an  appeal  from  inter- 
locutory decree  in  Chancery.* may  be  read  upon  the 
hearinfiT  of  the  appeal. 

Alexander  v.  Morris,  90 

8.  The  written  instrument  is  in  general  to  be  re- 
sorted to.  in  order  to  ascertain  whether  the  con- 
tract was  for  specie  or  paer. 

Commonwealth  v.  Beaumarchais,  122 
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9.  It  is  a  g-eneral  rule  that  parol  evidence  is  not 
admissible  to  explain  the  amblfirultied  of  a  deed. 

Gatewood  v.  Bnrrus,  104 

10.  How  far  evidence  de  hors  tlie  deed  may  be  re- 
ceived. 

Herbert  v.  Wise,  288 

11.  Vide  Tender  and  Refusal.  1. 

12.  Loose  conversations  of  the  executor  are  not 
sufficient  to  raise  an  assumpsit 

Henderson  v.  Foote,  248 

13.  Quere>Whetlier  a  declaration  on  tbe  assump- 
sit of  the  testator  can  be  supported  by  evidence  of 
an  assumpsit  by  the  execator. 

Ibid 

14.  Vide  Reports  in  Chancery,  1,  2. 

15.  A  survey  annexed  to  the  record  and  not  ex- 
cepted to  in  the  court  below,  will  be  considered  as 
admissible  in  this  court:  The  more  especially,  if 
accompanied  by  the  surveyor's  deposition. 

Johnston  v.  Brown,  260 

16.  Variance,  between  the  arbitration  bond  de- 
clared on.  and  that  recited  in  Uie  award,  is  not  fatal. 

Ross  V.  Overton,  800 

17.  Semble.  that  a  deposition  taken  under  a  com- 
mission, awarded  before  the  bill  was  filed,  and 
executed  by  two  persons  of  whom  one  was  not  a 
magistrate,  may  be  read  in  a  subsequent  suit. 

Thornton  v.  Corbin,  884 

18.  In  an  action  for  a  malicious  prosecution  in  a 
foreign  country,  it  is  not  Indispensably  necessary  to 
produce  a  copy  of  the  record  of  the  proceedings 
there,  but  the  plaintiff  may  prove  them  by  other 
evidence. 

Youncr  V.  Grearory,  44« 

10.  If  the  answer  denies  imposition,  and  is  sup- 
ported by  the  report  of  the  commissioner  and  the 
acknowledfirment  of  the  plaintiff  that  the  debt  is  just, 
it  will  not  be  set  aside  by  loose  conversations. 

Harris  v.  Maeee,  502 

20.  If  an  administrator  brinsrs  detinue,  he  is  not 
bound  at  the  trial  to  produce  tbe  certificate  for  his 
obtalnlnfif  letters  of  administration,  unless  he  re- 
ceives notice  that  it  will  be  required. 

Huffhes  V.  Clayton,  554 

21.  Evidence  of  a  communication  between  the 
father,  and  his  daughter's  deceased  husband,  as  to 
the  consideration  on  which  a  parol  gift  for  slaves 
was  founded,  may  be  left  to  the  jury.  Ibid 

EXECUTORS  AND  ADMINISTRATORS. 

1.  What  words  will  make  the  devisee  executor. 
Fleming  V.  Boiling,  75 

2.  Vide  Verdict. 

3.  Que:  Whether  an  administrator  can  pay  off  a 
debt  due  by  judgment  acainst  his  intestate,  on 
which  said  judcrment  an  execution  had  issued,  after 
a  scire  facias,  made  known  to  him,  to  revive  a  judflr- 
ment  obtained  acrainst  his  intestate  in  his  life. 

Goosely  v.  Holmes,  424 

EXECUTIONS. 

1.  If  the  sheriff,  at  the  request  of  the  plaintiff, 
nesrlects  to  return  an  execution,  he  is  not  liable  to 
a  fine. 

Bullock  V.  Goodall,  44 

2.  Quere:  How  far  a  court  oucrht  to  go  in  imposing 
a  fine  upon  a  sheriff  for  not  returning*  an  execution. 

Ibid 
EX  POST  FACTO  LAWS. 

The  act  of  1786.  relative  to  joint  obliffations*  does 
not  operate  retrospectively. 

Elliot  V.  Lyell,  360 

FACTOR. 

1.  A  Factor,  indebted  to  his  principal  at  the  time, 
cannot  sell  the  property  of  the  principal,  to  pay  en- 
dorsements in  the  course  of  his  f  actorasre. 

Alexander  v.  Morris,  80 

2.  Nor  can  a  Factor  buy  up  the  debts  of  his  princi- 
pal at  an  under  rate,  and  claim  credit  for  the  nomi- 
nal amount:  but  in  such  a  case  he  will  only  be 
allowed  what  he  actually  paid,  although  the  pur- 
chase was  made  after  the  factoraere  bad  ceased  and 
the  principal  had  brought  suit  for  an  account    Ibid 

FEME  COVERT. 

1.  If  a  feme  covert  be  privily  examined,  her  cove- 
nant for  further  assurance  is  obllsratory;  and  a 
specific  execution  will  be  decreed  asrainst  herself  if 
living,  and  asrainst  her  heirs,  if  she  be  dead. 

Nelson  v.  Harwood.  804 

FOREIGNER. 

A  Foreigner  who  came  here  and  contracted  with 
the  government,  during  the  paper  money  age,  is 
bound  by  the  act  establishing  the  scale  of  deprecia- 
tion. 

Commonwealth  v.  Beaumarchals,  122 


FINES. 

1.  Vide  Executions,  1. 

2.  Excessive  Finc^s  are  unconstitutional. 
Bullock  V.  Goodall, 
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FORTHCOMING  BONDS. 

A  Forthcoming  bond  given  by  the  defendant  only, 
without  any  security,  is  crood,  and  will  support  a 
motion. 

Washington  v.  Smith,  13 

FRAUD. 

Under  the  circumstances,  the  wife's  conveyance 
of  her  property  before  marriage  was  supported 
acrainst  her  husband. 

Crump  V.  Dudley,  507 

HEIR. 

If  in  a  suit  ag-ainst  the  heir,  he  pleads  a  plea,  con- 
fessing assets  without  setting  them  forth  in  certain, 
and  the  plea  is  found  against  him,  the  plaintiff  is 
entitled  to  judcrment. 

Cohoon  V.  Purdie,  481 

INTEREST. 

Interest  during  the  war  deducted  from  a  debt  dne 
a  British  subject  resident  abroad. 

Brewer  v.  Hastie,  22 

INSOLVENT  DEBTOR. 

In  what  order  debts  due  from  an  insolvent  debtor 
who  is  living,  are  to  be  paid. 

Tinsley  v.  Anderson,  839 

JOINDER  IN  ACTION. 

The  executors  of  two  deceased  oblig'ors  cannot  be 
joined  in  the  same  action. 

Watkins  ex'rs  v.  Tate,  521 

ISSUE. 

If  there  be  two  issues,  and  the  jury  are  sworn  to 
try  the  issue,  it  is  not  error. 

Mackey  v.  Fuqua,  10 

JUDGMENTS. 

A  suit  in  this  court,  which  has  been  dismissed  by 
mistake,  may  be  redocketed  at  a  subsequent  term. 
Thornton  v.  Corbin,  281,  232 

JURISDICTION. 

1.  Vide  Auditor,  1. 

Account,  1. 
Caveat,  2. 
Legislature,  1. 

2.  If  the  matters  in  dispute  between  the  parties 
exceed  100  dollars,  this  court  has  jurisdiction,  al- 
though the  decree  in  the  Court  of  Chancery  was  for 
less  than  that  sum. 

Minor  v.  Goodall,  908 

8.  Where  the  officer  neg-lects  to  return  the  facts. 
so  that  they  do  not  appear  on  the  trial  at  la'w.  a 
court  of  equity  may  errant  relief. 

Mosby  V.  Leeds,  448 

4.  This  court  has  no  criminal  jurisdiction,  and 
therefore  no  appeal  Ilea  to  it  from  a  judcrment  of 
the  District  Court  tor  a  misdemeanor. 

Beding'er  v.  Com*nwealth,  461 

5.  What  jurisdiction  a  court  of  equity  may  exer- 
cise after  a  trial  at  law. 

Barret  v.  Floyde,  581 

LANDS. 

1.  Quere:  What  certainty  is  required  in  an  entry 
or  lands? 

Currie  v.  Martin.  28 

2.  Old  surveys  were  often  inaccurate,  and  mis- 
takes often  made  in  copying  their  descriptions  into 
patents,  leaving  out  poles,  and  putting  North  for 
South  and  East  for  West  Therefore  juries,  uni- 
formly and  wisely,  have  never  suffered  the  marked 
lines,  when  proved,  to  be  departed  from,  because 
they  do  not  a^ee  exactly  with  descriptions  in  con- 
veyances. 

Herbert  v.  Wise,  242 

8.  Tbe  entry  is  not  a  legal  title,  but  it  is  only  the 

first  step  towards  acquiring-  waste  lands. 

Johnston  v.  Brown. 

4.  The  survey  is  only  a  prog-ressive  legal  step,  but 
it  is  the  grant  only,  which  passes  the  le^al  title. 

Ibid 

5.  There  are  periods  after  which  the  court  will 
presume  notice  by  the  surveyor,  and  a  dereliction 
of  the  entry  by  the  party.  Ibid 

d.  Quere:  Whether  an  entry  for  lands,  "between 
his  fathers  land  and  the  Widow  Bells,'*  is  too  vagne* 

Ibid 

7.  If  the  lands  surveyed  be  not  within  the  descrip- 
tion of  the  entry,  a  subsequent  locater  sball  not  be 
postponed  by  this  survey  made  at  a  time  future  to 
his  own  entry  and  survey,  especially  if  he  has  ob- 
tained a  ^ant.  Ibid 
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Vide  Evidence. 

8.  G.  in  1770  snryeyed  and  took  a  patent  for  a  tract 
of  IflO  acres  of  land,  the  lines  whereof  were  all  snr- 
veyed  except  two,  which  were  the  lines  of  A.  H. 
forming  a  small  an^le  of  26  acres,  and  which  in  the 
patent  and  survey  of  G.  were  thas  described/'thence 
alonfiT  And.  Henry's  line  188  poles  to  the  besinninff." 
This  survey  and  patent  are  crood,  and  entitled  G.  to 
a  preemption  in  the  S6  acres. 

Stever  v.  Gillis,  417 

0.  The  time  of  the  return  of  the  survey  into  the 
land  office  is  the  period  from  whence  the  six  months 
for  enter! nfiT  a  caveat  are  to  be  calculated:  and,  in 
such  a  case,  the  caveatee  must  shew  the  fact. 

Harvey  v.  Preston,  495 

10.  A  caveat  lies  to  an  inclusive  survey,  although 
there  be  no  certificate  from  the  county  court  that  it 
is  reasonable.  Ibid 

11.  The  act  of  Assembly,  concerning  inclusive 
surveys,  does  not  extend  to  lands  held  by  entry 
only.  Ibid 

12.  No  entry  can  be  made  under  a  warrant  which 
is  exhausted  by  prior  entries.  Ibid 

18.  If  a  patent  be  issued  by  the  Lieutenant  Gov- 
ernor, it  will  be  presumed  the  Governor  was  ab- 
sent. Ibid 

LEASES. 

If  O.  leases  a  mill  and  premises  to  R.,  who  cove- 
nants to  leave  them  in  repair,  and  the  mill  is  carried 
away  during*  the  lease  by  ice,  R.  is  bound  neverthe- 
less to  pay  the  rents  and  perform  the  covenants. 
Ho88  V.  Overton,  909 

LEGACIES. 

1.  A  widow  takinfiT  a  legacy  under  the  will  shall 
abate  in  proportion  with  the  other  legatees. 

Jett  V.  Bernard.  11 

2.  A  leeratee  cannot  recover  a  slave  devised  to  him 
without  proviufiT  the  assent  of  the  executor  to  the 
leflracv 

Hairston  v.  Hall.  218 

LEGISLATIVE  CONSTRUCTION, 

1.  Is  entitled  to  respect,  but  would  not  bind  the 
court  to  adopt  the  same  construction,  contrary  to 
their  own  j  udfirment  in  relation  to  prior  cases,       360 

LEGISLATURE. 

A  rejection,  by  the  Legislature,  of  a  claim  against 
the  state  is  no  bar;  but  the  creditor  may,  notwith- 
standing, apply  to  the  auditor,  and,  if  refused, 
appeal  to  the  courts. 

Com.  V.  Beaumarchais,  122 

LIMITATION  OP  SUITS  AND  ACTIONS. 

1.  If  in  assumpsit  the  defendant  plead  the  act  of 
limitations,  &  the  plaintiff  would  avoid  the  plea  by 
a  former  suit  having  been  brought  he  must  reply, 
the  former  suit  specially,  and  cannot  grive  it  in  evi- 
dence under  a  general  replication  to  the  plea. 

Boflrlc  V.  Conway  1 

2.  If  there  be  a  limitation  in  a  deed  of  slaves  to 
the  donor's  daug-hter  for  life,  and  after  her  death  to 
the  heirs  of  her  body,  to  the  only  proper  use  and 
behoof  of  such  heirs,  their  executors,  administra- 
tors or  assigns.  Quere:  What  estate  the  daughter 
takes? 

Bradley  v.  Mosby.  50 

8.  Evidence  of  a  parol  gift  of  slaves  may  be  re- 
ceived in  order  to  prove  five  years'  possession,  so  as 
to  bar  the  plaintiff's  demand. 

Jordan  v.  Murray.  85 

4.  Vide  Supersedl^as,  1 

5l  The  act  of  limitations  will  not  bar  a  motion 

asrainst  a  sheriff  for  clerk's  tickets  put  into  his  hands 

to  collect. 

Lee  v«  Peachy  220 

6.  In  ejectment  a  man  cannot  object  his  own  pos- 
session for  twenty  years  ag-ainst  his  own  deed 
within  that  period. 

Duval  V.  Bibb,  862 

7.  A  new  assumpsit  for  a  store  account,  barred  by 
the  six  months'  act  of  limitations,  binds  the  debtor. 

Beal  V.  Edmondson,  514 

&  If  two  indorse  a  bill  of  exchange,  and  one  of 
them  having*  taken  a  deed  for  the  whole  estate  of 
the  drawer  In  trust  for  the  payment  of  his  debts, 
which  proving  insufficient  to  pay  the  whole  of  the 
bill,  he  gives  his  own  bond  to  the  holder  for  the 
balance,  he  cannot  brin?  suit  aflralnst  the  other  for 
the  moiety  of  the  balance  until  the  bond  is  paid,  and 
consequently  the  act  of  limitation  does  not  besrin 
to  run  till  then. 

Lomax  v.  Pendleton,  588 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  a  malicious  prosecution  it  is 
not  sufficient  to  allege  that  the  defendants  did  it 
without  any  cause,  but  the  declaration  must  state 
that  it  was  done  without  any  probable  cause. 

Ellis  V.  Thilman,  8 


2.  In  an  action  for  a  malicious  prosecution,  the 
declaration  must  aver  the  want  of  probable  cause, 
and  it  is  not  sufficient  to  say  that  it  was  done  with- 
out any  le^al  or  justifiable  cause. 

Younff  V.  Gregory,  446 

MANDAMUS. 

A  writ  of  mandamus  will  not  lie  in  the  case  of 
private  eleemosynary  foundation,  if  there  be  a 
visitor. 

Bracken  v.  CoUeg-e,  573 

MARRIAGE  CONTRACT. 

A  parol  marriage  contract,  made  before  the  act 
of  1785,  was  supported  agrainst  a  subsequent  volun- 
tary conveyance. 

Thornton  v.  Corbin,  884 

MARINER'S  WAGES. 

A  mariner  who  quits  the  ship  after  the  capture, 
without  the  assent  of  the  owners,  or  having  been 
forced  to  do  so  by  the  captors,  is  not  entitled  to 
waares,  to  the  time  of  the  capture. 

Cavan  v.  Martin,  228 

NEW  TRIAL. 

A  court  of  equity  will  not  grant  anew  trial  merely 
because  the  judg-es  thought  that  the  weight  of  evi- 
dence was  ag'ainst  the  verdict. 

Ross  V.  Pines,  568 


OFFICES. 

A  bond  for  the  sale  of  an  office  is  void. 
Noel  V.  Fisher. 

PAPER  MONEY. 


215 


1.  Where  the  title  to  part  of  the  lands  purchased 
duriuff  the  paper  money  a?e,  but  not  conveyed, 
was  evicted,  and  owin;  to  the  neglect  of  the  pur- 
chaser, in  not  punctually  paying*  some  of  the  last 
Instalments,  the  vendor's  executor  was  prevented 
from  purchasing  the  evicted  lands,  this  court  de- 
creed a  conveyance  of  the  lands  not  evicted,  and 
proportioned  the  loss,  arising  from  the  eviction 
upon  the  whole  purchase-money,  instead  of  making 
the  vendor's  estate  liable  for  the  value  of  the  land 
at  the  time  of  eviction,  which  latter  would  have 
been  the  rule,  if  there  had  been  a  conveyance  with 
warranty. 

Mills  V.  Bell,  320 

2.  A.  asrreed  In  consideration  of  £25.000  paper 
money,  to  be  paid  him  by  B.  in  the  year  1780  &  '81,  to 
pay  the  latter  £2.500  specie  in  1790.  the  contract  was 
obligatory. 

Bracken  v.  Griffin,  488 

PLEADINGS. 

The  sreneral  plea  of  non  assumpsit  within  5  years 
relates  to  the  time  of  pleading  the  plea. 

Henderson  v.  Foote.  248 

POINTS  OF  LAW. 

An  instruction  of  the  court  to  the  jury  that  a 
deed  was  sufficient  to  satisfy  the  averments  in  the 
declaration  is  not  error. 

Austin  V.  Richardson,  201 

POSSESSION. 

Vide  Conveyances. 
Devise. 

RE-ENTRY. 

If  arrant  be  made,  reserviuir  a  yearly  rent,  with 
a  condition  that  the  grantor  may  re-enter  if  the 
rent  be  not  paid  and  no  property  is  found  on  the 
land  whereof  distress  can  be  made,  the  grantor  upon 
demand  made  and  failure  to  pay,  may  re-enter. 
Wartenby  v.  Moran,  491 

RENTS. 

Vide  Re-entry. 

1.  Distress  for  rent  cannot  be  made  off  the  demised 
premises. 

Mosby  V.  Leeds,  489 

REPLEVY  BONDS. 

1.  In  a  three  months'  replevy  bond,  the  condition 
oufifht  to  have  stated  that  the  property  was  restored 
to  the  debtor. 

Glasford  &  Co.  v.  Hacket,  198 

2.  The  act  of  Assembly  does  not  grive  a  motion  on 
a  three  months'  replevy  bond  acrainst  executors. 

Ibid 
REPORTS  IN  CHANCERY. 

1.  If  the  answer  admits  dealing*s,  and  the  commis- 
sioner reports  a  balance  due,  without  exception 
before  him  or  in  the  Court  of  Chancery,  the  defend- 
ant cannot  object  in  this  court  that  there  was  no 
evidence  of  the  debt. 

Brewer  v.  Hastie,  22 
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2.  After  two  references  to  commissioners  ap- 
pointed by  the  county  court  to  settle  an 
administration  account,  and  one  reference  to  a 
commissioner  of  the  hi^h  court  of  chancery,  no 
exception  for  the  want  of  credits  will  be  all6wed 
here,  which  was  not  made  at  one  of  those  examina- 
tions. 

Jones  y.  Watson,  263 


Vide  Wills. 


REVOCATION. 
SATISFACTION. 


1.  If  several  small  promissory  notes  be  given  for  a 
iarere  one,  it  is  no  satisfaction  unless  they  are  paid ; 
and  therefore  suit  may  be  brought  on  the  larg-e  one 
notwithstandinsr. 

M'Quire  v.  Gadsby.  184 

SECURITIES. 

1.  A  security  to  a  bond,  prior  to  the  act  of  17M,  is 
not  absolved  from  the  oblifiration  by  requestinff  the 
obligee  to  sue  and  his  failing  to  do  so. 

Croughton  v.  Duval,  60 

SECURITIES  ON  APPEALS. 

2.  Rule  as  to  time  when  objections  to  the  suffi- 
ciency of  the  security  to  appeal  bonds  is  to  be  made. 

Johnston  v.  Syme,  528 

8.  It  was    not  held  a  sufficient  objection  to  the 

security  to  the  appeal  bond  that  he  was  security  to 

the  injunction  bond  also.  Ibid 

SEQUESTRATION. 

1.  A  sequestration  is  proper  if  the  defendant  ob- 
stinately lies  in  jail  to  save  his  estate,  or  exhausts 
it  in  paying-  other  creditors  to  the  injury  of  the 
plainUfF. 

Ross  V.  ColvlUe,  882 

2.  Quere:  If  an  appeal  lies  to  this  court,  from  an 
order  of  the  Court  of  Chancery  awarding  a  seques- 
tration. Ibid 

SLAVES. 

1.  Although,  under  the  act  of  1758,  evidence  of  a 
parol  gift  of  slaves  cannot  be  given,  yet  such  testi- 
mony may  be  received,  in  order  to  prove  five  years' 
possession  so  as  to  bar  the  plaintiffs'  demand. 

Jordan  v.  Murray,  85 

SPECIFIC  PERFORMANCE. 

1.  Where  the  title  to  part  of  the  land  purchased 
during  the  paper  money  age,  but  not  conveyed,  was 
evicted,  and  owing  to  the  neglect  of  the  purchaser, 
in  not  punctually  paying  some  of  the  last  instal- 
ments, the  vendor's  executor  was  prevented  from 
purchasing  the  evicted  lands,  this  court  decreed  a 
conveyance  of  the  lands  not  evicted,  and  propor- 
tioned the  loss  arising  from  the  eviction  on  the 
whole  purchase  money,  instead  of  making  the  vend- 
or's estate  liable  for  the  value  of  the  lands  at  the 
time  of  the  eviction,  which  would  have  been  the 
rule  if  there  had  been  a  conveyance  with  warranty. 

Mills  V.  Rill,  820 

2.  Equity  will  not  relieve  against  a  purchase  if 
the  seller,  at  the  time  of  the  decree,  has  it  in  his 
power  to  make  a  good  title,  although  he  was  not 
able  to  do  so  at  the  time  of  the  contract 

Syme  v.  Johnston,  568 

STATUTES. 

1.  Where  the  words  of  a  statute  are  plain,  the 
court  cannot  Indulge  any  latitude  of  construction, 
but  must  pursue  the  words. 

Tomlinson  v.  Dillard,  106 

STERLING  MONEY. 

1.  It  is  necessary  on  judgments  for  sterling  money 
that  the  court  should  fix  the  rate  of  exchange. 

Taylor  V.  M'Lean,  567 

SUPERSEDEAS. 

1.  The  Judge's  order  for  a  writ  of  supersedeas  is 
the  true  commencement  of  the  proceedings  here, 
and  therefore  if  that  be  within  five  years  from  the 


date  of  the  judgment  although  the  writ  is  not  taken 
out  till  the  five  years  have  elapsed,  It  will  be  in 
time. 

Ovei-street  v.  Marshall,  102 

SUPRIZE. 
Vide  Judgments. 

TENDER  &  REFUSAL. 

1.  As  upon  a  plea  of  tender  the  money  must  by 
law  accompany  the  plea,  the  defendant  in  a  subse- 
quent suit  may  plead  the  tender  of  the  money  into 
court  in  the  first  action,  and  prove  by  parol  evidence 
the  payment  to  the  clerk:  which,  if  found  for  him. 
will  entitle  him  to  judgment 

Robinson  v.  Gaines.  tH 

TRESPASS. 

1.  The  heir  cannot  maintain  an  action  for  a  tres- 
pass on  the  quarantine  lands  of  the  widow,  before 
assignment  of  dower. 

Latham  v.  Latham,  181 

TRIAL. 

1.  The  defendant  may  be  ruled  to  trial  in  the 
county  court  at  the  first  term  after  the  office  judge- 
ment 

Mandevlllev.  MandeviUe,  225 

VARIANCE. 

1.  Variance  between  the  date  of  the  arbitration 
bond  declared  on,  and  that  recited  in  the  award,  is 
not  fatal,  if  they  agree  in  every  other  particular. 
that  is  to  say  if  the  bond  declared  onlhave  the  montb 
blank,  and  the  award  recites  the  month,  it  will  not 
be  fatal  if  the  bonds  agree  in  every  other  respects. 

Ross  V.  Overton,  309 

2.  A  variance  between  the  declaration  and  the 
evidence  is  error. 

Berkley  v.  Cook,  300 

VERDICT. 

1.  The  verdict  should  find  precisely  whether  there 
was  livery  of  seizin:  Therefore  merely  flndine  the 
memorandum  endorsed  upon  the  deed  was  but  evi- 
dence of  the  fact  and  insufficient;  for  which  reason 
a  new  trial  was  awarded. 

M'Lean  v.  Copper.  367 

2.  A  venire  facias  de  novo  awarded  because  the 
verdict  was  uncertain  as  to  the  quantity  of  assets  in 
the  defendants'  hands. 

Goosely  v.  Holmes,  424 

WILLS. 

1.  An  ex  parte  affidavit  of  a  witness  to  the  will 
stating  matters  not  appearing  in  the  will  Is  no  evi- 
dence, and  ought  not  to  be  recorded. 
Read  V.  Payne, 


2.  If,  since  the  act  of  1792,  and  before  that  of  1794, 
concerning  wills,  a  man  having  children  makes  a 
will  and  devises  his  whole  estate  among  them,  after 
which  he  marries  a  second  wife  by  whom  he  has 
children,  and  dies  without  altering  his  will,  tbe 
second  marriage  and  birth  is  no  revocation  of  tlie 
will. 

Yerby  v.  Yerby,  S84 

S.  Quere:  If  the  court  of  probate  could  have  de- 
cided whether  the  will  was  revoked  or  not?       Ibid 

4.  Circumstances  may  rebut  an  implied  revoca- 
tion. Ibid 

WILLIAM  &  MARY  COLLEGE. 

1.  The  visitors  have  power  to  change  the  schools 
and  put  down  professorships. 

Bracken  v.  W.  &  M.  College,  57S 

WITNESS. 

1.  If  one,  as  agent  for  another,  purchase  a  bill  of 
exchange,  and  endorses  it  to  his  principal,  the  lat- 
ter may  call  the  agent  as  a  witness,  if  he  first  prove 
that  he  was  only  agent  or  give  him  a  release. 

Murray  v.  Carrot  &  Co.,  378 
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NOTE   BY   THE   EDITOR. 


There  is  no  printed  report  of  the  decisions  of  the  first  court  of  appeals,  and  of  those 
which  have  been  omitted  by  reporters  from  that  period  to  the  death  of  Mr.  Pendleton, 
although  such  a  work  is  obviously  wanted  ;  and  it  is  to  supply  that  defect,  that  the  present 
volume  is  published :  which  consists  of  two  parts :  the  first  includes  all  the  important 
cases  determined  from  the  commencement  of  the  first  court,  to  its  final  dissolution  in  the 
year  1789 ;  the  second  contains  the  unreported  cases  in  the  new  court  of  appeals,  from 
that  period  to  the  death  of  judge  Pendleton  in  1803,  besides  two.  cases  in  the  general 
court,  and  court  of  admiralty. 

THE  REPORTER'S  PREFACE  TO  THE  FOURTH  VOLUME. 


The  history  of  a  people  is,  often,  best  preserved  by  their  laws  and  civil  institutions  ; 
and  nothing  adds  more  to  the  true  glory  of  a  nation,  than  narratives  of  its  wise  and 
impartial  administration  of  justice.  The  fame,  of  the  Areopagus,  survived  the  military 
glory  of  Athens :  and  when  the  battle  of  Marathon,  the  passage  of  the  Hellespont,  and 
the  victory  of  Salamis,  were  treated  as  fables  at  Rome,*  the  memory  of  the  Grecian  laws 
still  lived  in  the  twelve  tables  of  the  capital  of  the  Universe. f 

Impressed  with  those  ideas,  the  writer  of  this  article  commenced  at  an  early,  and 
continued  to  a  later,  period  of  his  life,  to  collect  the  subjects  of  the  present  volume. 

The  first  part  of  which  contains  all  the  important  cases,  upon  the  laws  and  constitu- 
tion, decided  in  the  first  court  of  appeals,  by  the  judges  of  the  high  court  of  chancery* 
general  court,  and  court  of  admiralty ;  whose  members  were  coeval  with  the  revolution, 
and  distinguished  for  their  talents,  and  patriotism.  This  part  embraces  the  period, 
between  the  oommencement  of  the  first  court  of  appeals,  and  its  final  dissolution  in 
March  1789. 

The  second  part  contains  the  unreported  cases  in  the  new  court  of  appeals  of  five 
judges,  from  the  dissolution  of  the  first,  to  the  death  of  judge  Pendleton  in  October,  1803, 
with  one  or  two  cases  in  other  courts. 

The  work  has  been  prepared  with  great  labour  and  expense  from  the  notes  and  memo- 
randa of  the  judges  and  lawyers  who  attended  the  courts,  and  a  diligent  examination  of 
the  records  :  and  although  it  is  probably  defective  in  point  of  style  and  arrangement,  it  is 
submitted  to  the  public,  with  great  confidence  in  the  fidelity  of  the  reports. 

May  1st,  1827. 
*Liiy.  lib.  28,  cap.  43.    Juv.  Sat  z.  1.  174,  &c.  t Adams's  Antlq.  160.    5  Gibb.  Rom.  Emix  306. 

To  the  Honourable  St.  Gborgb  Tuckbr. 

Sir, 

Having  been  enabled,  by  the  assistance  you  kindly  lent  me,  to  complete  the  fol- 
lowing work,  I  venture,  without  previous  application,  to  inscribe  it  to  you.  For,  when  I 
review  the  past  scenes  of  my  life,  few  recollections  are  dearer  to  me  than  the  constancy  of 
your  friendship  :  none  that  inspire  warmer  gratitude  :  and  I  have  long  wished  to  evince  it 
by  some  public  testimonial  of  my  esteem  for  your  virtue  and  talents.  The  opportunity  has 
at  length  occurred,  and  I  embrace  it  with  pleasure,  hoping  that  the  acknowledgment  will 
be  acceptable  to  you,  and  that  I  shall  continue  to  be  honoured  with  your  regard,  until  our 
days  are  numbered.  That  the  remainder  of  your*8  may  be  easy,  tranquil  and  happy,  is  the 
sincere  wish  of  one  who  loves  and  respects  you. 

I  am,  sir,  your  most  ob't  serv*t. 
May  1st,  1827.  DANIEL  CALL. 

NAMES  OF  THE  JUDGES  OF  THE  COURT  OF  APPEALS, 

DURING  THE  FBRIOD  OF  THIS  VOI«UMB  OP  RBPORTS. 


Edmund  Pendlbton,  Esquire,  President, 

Gborgb  Wythb,  Benjamin  Wali^BR, 

Robert  Carter  Nicholas,  Wii,i*iam  Roscob  Wh^son  CurIt, 

John  Blair,  Richard  Carey, 

Paul  Carrington,  Jambs  Henry, 

Peter  Lyons,  John  Tyler, 

William  Fleming,  Richard  Parker, 

Bartholomew  Dandridge,  Spencer  Roane, 

James  Mercer,  St.  George  Tucker. 

Henry  Tazewell, 


BIOGRAPHICAL  SKETCH  OF  THE  JUDGES  OF  THE  COURT  OF  APPEALS 

DURING  THB  PERIOD  OP  THIS  AND  THE  SUCCEEDING  VOI,UME  OF  REPORTS. 


Moribus  ome$,  Leoibus  emendes. 


JUDGE  PENDLETON. 

"Edmund  Pendleton  of  Virginia,  was  distln- 
flrnlsbed  for  talents  and  patriotism  ;  and  was  one  of 
the  most  conspicuous  amoncr  the  rreat  men  of  that 
state,  durlnff  the  war  of  the  revolation.  His  educa- 
tion was  defective,  but  his  fine  endowments  and 
Timorous  application  soon  remedied  that  disadvan- 
tafire.  He  was  for  a  lonsr  time  one  of  the  leadinar 
members  of  the  house  of  burresses  of  that  state  : 
and.  In  1778,  was  appointed  one  of  the  committee  of 
correspondence  for  flraininflr  intelligence  of  the  acts 
of  the  British  flroTemment,  and  communicatinsr 
with  the  colonies.  He  was  a  member  of  the  congress 
of  1774.  In  1787,  he  was  appointed  president  of  Uie 
convention  of  Virginia,  elected  to  consider  the  con- 
stitution of  the  United  States,  and  employed  his 
inflnence  to  obtain  its  adoption.  In  1789,  he  was  ap- 
pointed judffe  of  the  United  States  district  court  for 
Viririnla,  but  declined  the  office.  He  was.  for  many 
years,  a  judge  of  the  court  of  appeals  of  that  state, 
and  its  president  at  the  time  of  his  death,  which 
took  place  at  Richmond.  28d  October,  180S.  He  held 
the  first  rank  as  a  lawyer  and  statesman ;  and  was 
particularly  distinguished  for  the  force  and  clear- 
ness of  his  thoughts,  for  subtlety  in  discrimination, 
and  dexterity  in  argument"    Lemp.  Bioffrap.  Diet. 

The  foreffolng  sketch  was  probably  furnished  by 
a  distinguished  gentleman  of  this  state,  who  knew 
Mr.  Pendleton  well :  and  it  is  mainly  correct :  but 
the  following  additions  may,  possibly,  be  deemed 
interesting. 

Mr.  Pendleton  was  the  son  of  a  respectable  man, 
but  poor,  and  unable  to  ffive  him  more  than  an  Eng- 
lish education.  Mr.  Robinson,  however,  the  then 
speaker  of  the  house  of  burgesses,  observing  the  ex- 
cellence of  his  parts,  took  him  to  his  office,  and 
taught  him  law.  For  which  kindness  Mr.  Pendle- 
ton always  shewed  an  honourable  g'ratitude.  and 
was  attached  to  him  through  life.  Under  the  au- 
spices of  his  patron,  he  began  to  practice  in  the 
county  courts ;  where  he  soon  became  distinguished, 
but  left  them  ia  a  few  years,  and  attended  the  gen- 
eral court,  with  flrreat  eminence,  for  a  louff  time. 
Duriuff  which  period,  he  was,  as  above  remarked,  a 
leading  member  of  the  house  of  burgesses ;  was 
elected  to  the  convention  which  sat  at  Richmond  in 
]77»;  and.  upon  the  death  of  Peyton  Randolph,  was 
appointed  president,  as  well  of  that  as  of  the  suc- 
ceeding convention  of  1776^  which  framed  the  state 
constitution.  He  was  appointed  first  judge  of  the 
high  cpurt  of  chancery  soon  after  it  was  established; 
qualified  in  1770:  and,  in  conseauence  thereof,  was, 
ex  officio,  presiding  judge  of  the  first  court  of  ap- 
peals, until  its  dissolution  in  1789.  In  the  same  year, 
he  was  made  presiding  judge  of  the  new  court  of 
appeals  :  and  held  that  situation,  with  the  approba- 
tion of  all  parties,  until  his  death. 

He  lived  in  retirement  in  the  country  ;  but  never 
meddled  much  with  rural  occupations ;  and.  indeed, 
in  the  latter  part  of  his  life,  he  was  unable  to  do  so, 
owiuff  to  an  accidental  dislocation  of  his  hip.  His 
manners  were  dignified,  but  polite,  easy  and  ensraff- 
ing :  his  temper  cheerful  and  social :  and  his 
conversation  familiar  and  interesting ;  particularly 
among  his  neighbours  and  intimates :  to  whom  he 
allowed  full  liberty,  each  to  express  his  sentiments, 
as  he  pleased  ;  at  the  same  time  that  he  observed 
perfect  decorum  in  his  own  discourses  :  for  he  dis- 
liked vulgarity,  was  pious,  and  could  not  bear  to 
hear  the  name  of  God  irreverently  used. 

He  was  not  what  is  called  a  deep  reader  :  yet  he 
frequently  read  :  law  books  chiefly  in  the  early 
part  of  his  life  :  fori  have  heard  him  say,  that  after 
the  publication  of  the  reports  of  lord  Raymond. 
Peere  Williams  and  Burrows,  he  was  as  fond  of 
reading-  them  as  any  thin?  else  ;  and  he  certainly 
was  very  well  acquainted  with  them.  But,  at  a 
later  period,  he  read,  upon  other  subjects,  in  Eng- 
lish ;  for  he  had  never  learned  the  languages. 

Be  £rrew  early  dissatisfied  with  the  administration 
of  the  federal  government,  and  continued  so  ever 
afterwards,  until  the  election  of  Mr.  Jefferson,  to 
whom  he  was  attached.  Before  and  after  that 
period,  he  wrote  several  essays,  upon  political  sub- 
jects :  which  were  published  in  newspapers  and 
pampblets,  and  attracted  much  notice  at  the  time  ; 


for  they  were  founded  on  practical  views,  and  writ- 
ten with  great  ability. 

His  style  was  not  classical,  and  shewed,  occa- 
sionally, the  defect  of  his  education;  but  he  was. 
nevertheless,  a  distinguished  proof,  that  neither 
eloquence,  nor  lucid  order,  will  ever  be  wanting,  in 
him.  who  completely  understands  his  subject. 

He  is  said  to  have  resembled  lord  Mansfield,  as 
much  in  his  person  and  manner,  a»  in  the  structure 
of  his  mind  :  and  he  certainly  entertained  a  very 
high  respect  for  the  judicial  opinions  of  that  noble- 
man, as  if  he  had  an  innate  sense  of  congeniality. 

As  a  jiidffe,  Mr.  Pendleton  was  a  man  of  the  first 
order  of  talents.  Industrious  and  methodical  in 
business,  he  possessed  quick  perceptions,  clear  dis- 
cernment, practical  views,  great  argumentative 
powers,  and  a  sound  judgment.  Perfectly  ac- 
quainted with  the  statute  and  common  law,  as  well 
as  with  the  doctrines  of  equity,  he  knew,  remarkably 
well,  how  to  apply  them  to  the  habits  and  exigencies 
of  this  country  ;  which  he  understood,  not  only  from 
observation  and  experience :  but  almost  by  intui- 
tion :  and  may  be  truly  said,  to  have  been  born 
"Utilium  saffax  rerum."  et  "Ad  uuiruem  factus." 

He  was  honoured  with  a  public  funeral ;  and  his 
eulogy  was  pronounced  by  Mr.  Edmund  Randolph. 

JUDGE  WYTHE. 

Mr.  Wythe's  parents,  on  both  sides,  were  of  re- 
spectable families  :  but,  as  he  had  little  reverence 
for  the  merit  of  ancestry  in  others,  he  put  no  value 
on  it,  in  his  own  case.  The  following  sketch  of  his 
life  was  probably  furnished  by  the  same  hand,  which 
drew  that  of  Mr.  Pendleton. 

"George  Wythe,  chancellor  of  Viririnia.  was  born 
in  the  county  of  Elizabeth  City  in  1726.  His  mother 
possessed  uncommon  strength  of  mind  and  knowl- 
edge, and  taught  him  the  Latin  language.  His  educa- 
tion in  other  respects  was  defective.  At  the  age  of 
thirty,  he  abandoned  a  course  of  dissipation  to  which 
he  had  addicted  himself,  and  devoted  his  attention 
to  the  acquisition  of  knowledge. .  After  accomplish- 
ing himself  in  the  lauffuaffes  and  sciences,  he 
studied  law,  and  commenced  its  practice.  At  th^ 
opening  of  the  revolution,  he,  with  Pendleton, 
Henry,  Mason  and  the  Lees,  espoused  the  cause  of 
liberty,  and  was  one  of  the  distinguished  men  who 
were  the  leaders  in  Virginia  during  that  stru£rgle. 
He  was,  for  some  time,  speaker  of  the  house  of  bur- 
gesses, and  in  1775,  elected  a  member  of  congress, 
and  signed  the  declaration  of  independence.  In 
1776,  be  was  appointed  one  of  the  committee  to  revise 
the  laws  of  Virfirinia,  and  had  a  principal  share  in 
preparing  the  code,  which,  with  some  alterations, 
was  adopted  in  1779.  He  was  soon  after  appointed 
one  of  the  three  judges  of  the  high  court  of 
chancery,  and  afterwards  sole  chancellor,  in  which 
statlpn  he  continued  till  his  death.  He  was  a  mem- 
ber of  the  convention  of  Virginia  which  considered 
the  constitution  of  the  United  States,  and  exerted 
his  InflQence  to  obtain  its  adoption  :  and  he  was 
twice  one  of  the  electors  of  president  and  vice  presi- 
dent of  the  United  States.  He  died  in  1806,  on  the 
8th  of  June  ;  it  was  supposed  by  poison.  Chancellor 
Wythe  was  one  of  the  most  eminent  of  the  great 
statesmen  and  jurists  amouff  his  cotemporaries. 
His  mind  was  uncommonly  vigorous  and  rapid  in  its 
perceptions,  his  knowledsre  of  law  profound,  his 
uprightness  and  impartiaUty  preeminent,  and  his 
patriotism  ardent.  He  was  unambitious  of  wealth, 
plain  and  frugal  in  his  method  of  life,  and  conde- 
scending and  amiable  in  his  manners."  Lemp. 
Biogr.  Diet  This  delineation,  like  that  In  the  case 
of  Mr.  Pendleton,  is  in  the  main  correct ;  but  there 
are  slight  errors,  and  some  omissions,  which  it  will 
be  proper  to  notice  :  and  that  will  be  best  done  by  a 
more  general  account  of  his  life. 

Mr.  Keith,  a  quaker  gentleman  of  a  good  fortune, 
migrated  from  Great  Britain  to  the  town  of  Hamp- 
ton in  Virginia,  about  the  year  1690.  He  was  well 
educated,  and  I  have  seen,  in  Mr.  Wythe's  library, 
a  folio  volume  written,  by  him.  upon  mathematical 
and  other  subjects.  He  had  five  daughters  :  One  of 
whom  married  Mr.  Walker,  a  wealthy  gentleman  on 
Back  river  near  Hampton,  whose  son  afterwards 
removed  to  the  county  of  Brunswick  ;  another  mar- 
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ried  Mr.  Wray  of  Hampton,  tbe  ancestor  of  the  prea- 
ent  family  of  that  place :  another  married  Mr. 
Dewee  a  lawyer  of  distinction,  who  settled  in  the 
county  of  Prince  Georfire.  about  four  miles  below 
Petersburg,  and  died  without  issue  :  another  mar- 
ried Mr.  Taylor,  the  captain  of  a  merchant  ship, 
who  likewise  settled  in  the  county  of  Prince  Georre 
near  Petersbursr,  and  was  possessed  of  a  moderate, 
but  independent  estate  :  and  tbe  other  married  Mr. 
Wythe  of  the  town  of  Hampton,  who  owned  a  good 
farm  on  Back  river,  and  died  intestate,  survived  by 
his  wife,  a  daughter  and  two  sons,  Thomas  the  eldest, 
who  was  his  heir  at  law,  and  George,  the  subject  of 
this  essay,  a  small  boy.  As  the  widow  and  her  son 
Georre  were  not  left  wealthy,  she  undertook  his 
education  herself ;  but  only  tauffht  him  the  Latin 
iH'ammar,  and  to  read  the  colloquies  of  Corderius 
very  imperfectly,  as  he  told  me.  After  which,  she 
sent  him  to  Prince  Georre,  to  study  law,  under  Mr. 
Dewee  :  who  treated  him  with  neglect,  and  confined 
him  to  the  drudg-ery  of  his  office,  with  little,  or  no, 
attention  to  his  instruction  in  the  general  science 
of  law.  So  that,  upon  his  return  to  Elizabeth  City, 
in  the  course  of  a  year  or  two,  he  had  made  little 
progress ;  but  he  then  applied  himself,  with  great 
assiduity,  unassisted  by  any  tutor,  to  the  study  of 
the  law,  the  dead  languages,  and  liberal  sciences, 
until  the  death  of  his  mother  ;  and  that  of  his 
brother,  who  died  intestate,  and  without  issue. 
Upon  the  happening  of  which  events,  he  succeeded 
to  a  comfortable  estate  :  and,  from  that  period,  the 
following  sketch,  taken  from  the  Encyclopedia,  may 
be  considered  as.  tolerably,  correct. 

"The  death  of  both  his  parents,  before  he  came  of 
age,  and  the  uncontrolled  possession  of  a  large  for- 
tune, led  him,  for  some  time,  into  a  course  of  amuse- 
ment and  dissipation.  At  the  age  of  thirty,  however, 
his  conduct  underwent  an  entire  change.  He  ap- 
plied himself  vigorously  to  the  study  of  law :  and 
soon  after  his  admission  to  the  bar,  his  learning, 
industry,  and  eloquence  made  him  eminent.  For 
several  years  previous  to  the  revolution,  he  was  con- 
spicious  in  the  house  of  burgesses ;  and.  in  the  com- 
mencement of  the  opposition  to  England,  evinced  an 
ardent  attachment  to  liberty.  In  1764.  he  drew  up  a 
remonstrance  to  the  house  of  commons,  in  a  tone  of 
independence  too  decided  for  that  period,  and  which 
was  g-reatly  modified,  by  the  assembly,  before  as- 
senting to  it  In  1775.  he  was  appointed  a  delegate  to 
the  continental  congress,  tn  Philadelphia.  In  the 
following  year,  he  was  appointed,  in  connexion  with 
Mr.  Jefferson  and  others,  to  revise  the  laws  of  Vir- 
ginia ;  a  duty  which  was  performed  with  great 
ability.  In  1777,  he  was  elected  speaker  of  the  house 
of  delegates ;  and,  during  the  same  year,  was  ap- 
pointed a  judge  of  the  high  court  of  chancery  of  the 
state.  On  the  new  organization  of  the  court  of 
equity,  in  a  subsequent  year,  he  was  appointed  sole 
chancellor.  A  station  which  he  filled  for  more  than 
twenty  years.  In  1787.  ne  was  a  member  of  the  con- 
vention which  formed  the  federal  constitution  :  and, 
during  the  debates,  acted,  for  the  most  part,  as 
chairman.  He  was  a  strenuous  advocate  for  the 
instrument,  adopted.  He,  subsequently,  presided 
twice  successively  in  the  college  of  electors,  in  Vir- 
ginia. His  death  occurred  on  the  8th  of  June  1806, 
in  the  eighty-first  year  of  his  age.  It  was  supposed 
he  was  poisoned  :  but  the  person  suspected  was 
acquitted  by  a  jury.  In  learning,  industry  and 
judgment,  chancellor  Wythe  had  few  superiors. 
His  integrity  was  never  stained  even  by  suspicion  : 
and,  from  the  moment  of  his  abandonment  of  the 
follies  of  his  youth,  his  reputation  was  unspotted. 
The  kindness  and  benevolence  of  his  heart  were 
commensurate  with  the  strength  and  attainments 
of  his  mind.**    Encyclop.  Amerlc. 

The  following  additional  circumstances  will  not 
be  uninteresting 

The  independent  conduct  of  Mr.  Wythe  never  lost 
him  the  esteem  of  government ;  for  he  was  intimate 
with  all  the  royal  governours,  except  lord  Dunmore, 
whose  want  of  literature  and  habits  were  not  agree- 
able to  him.  He  was  several  times  clerk  of  the 
house  of  burgesses,  which  was  considered  as  an 
honourable  office  ;  and  in  his  election  to  that  and 
the  speaker's  chair  he  was  supported  by  the  govern- 
ment party.  His  great  reputation  and  literary  at- 
tainments made  Mr.  Jefferson,  at  leaving  William 
&  Mary  college,  desirous  of  studi'ing  law,  under  his 
instruction  :  Which,  by  the  intervention  of  one  of 
the  professors,  with  whom  Mr.  Wythe  was  very 
intimate,  was  effected  :  and.  during  that  period,  a 
friendship  was  formed  between  them,  which  was 
ardent  and  uninterrupted  through  life.  He  was  one 
of  the  most  active  men  of  the  time  in  favour  of  the 
revolution  :  wore  a  hunting  shirt,  carried  a  musket, 
and  joined  the  military  parades,  which  took  place  at 
Williamsburg,  during  the  latter  part  of  lord  Dun- 
more's  government.  As  a  judge  of  the  high  court 
of  chancery,  he  was,  necessarily,  one  of  the  judges 
of  the  first  court  of  appeals  ;  where  he  was  the  most 
forward,  in  favour  of  the  power  of  the  court  to 


declare  an  unconstitutional  law  void  :  and  his  arma- 
ment, upon  that  subject,  in  the  case  of  the  Common- 
wealth against  Caton  and  others,  will  ever  remain  a 
monument  to  his  honour.  In  1781,  he  was  appointed 
professor  of  law  in  the  college  of  William  A  Mary  : 
and  performed  the  duties  of  the  office,  with  great 
ability  and  usefulness,  until  the  year  1780.  when  he 
resigned  It,  and  removed  to  the  city  of  Richmond, 
that  he  might  be  nearer  to  the  scene  of  his  judicial 
occupations,  and  more  convenient  to  thoBe,  who  had 
occasion  to  apply  to  him,  as  judge,  during  vacation. 
He  possessed  a  good  constitution  :  but  exposed  it  too 
much,  even  to  the  last  years  of  his  life,  to  cold  and 
hardship,  in  order  to  save  time,  and  not  molest 
others.  He  died  venerated  by  his  country :  'was 
honoured  with  a  public  funeral ;  and  his  eulogy  -was 
pronounced  by  Mr.  William  Munford  one  of  his 
pupils,  and  then  a  member  of  the  executive  connciL 
Mr.  Wythe's  person  was  handsome,  and  his  man- 
ners polished.  In  private  life,  he  was  every  way 
amiable:  a  dutiful  son.  affectionate  brother,  fond 
relation  and  benevolent  man.  Always  polite,  mod- 
est and  uprighL*  Sometimes  facetious  with  his 
friends,  his  general  deportment  was  reserved :  for 
although  he  neither  lacked  quickness  of  parts,  nor 
colloquial  talents,  his  temper  was  cautious  and 
taciturn,  upless  roused  by  some  improper  remark: 
when  he  was  apt  to  retort  with  great  severity.  For 
he  possessed  dry  humor  and  considerable  wit ;  and 
indulged  In  sarcasm,  when  treated  with  Indigrnity 
or  irreverence.t 

In  debate,  Mr.  Pendleton  was  more  captivatinf , 
Mr.  Wythe  more  argumentative.  "Csesar  ne  prlo- 
rem,  Pompeius  ve  parem,"  was  a  question  which 
produced  no  animosity  between  them,  but  which 
the  world  never  decided.  Patrick  Henry,  however, 
gave  a  remarkable  proof  of  his  estimation  of  Mr. 
Wythe,  when  he  said  "shall  I  light  up  my  feeble 
taper,  before  the  brightness  of  his  noon  tide  snn? 
It  were  to  compare,  the  dull  dewdrop  of  the  morn- 
ing, to  the  intrinsic  beauties  of  the  diamond.** 

As  a  judge,  Mr.  Wythe  was  industrious,  and  atten- 
tive to  the  business  of  the  court.  He  possessed  clear 
discernment,  ffreat  powers  of  investigation,  and 
deep  learning,  as  well  in  the  municipal  law  of  his 
own  country,  as  in  the  civil -law,  and  that  of  natnre 
and  nations.  Independent  in  his  judiciary,  as  well 
as  in  every  other  situation,  he  was  inflexibly  just 
and  impartial  in  his  decisions  :  and  gave  the  first 
judgment  that  was  ever  rendered,  here,  in  favour 
of  the  right  of  a  British  subject  to  recover,  onder 
the  treaty  of  peace,  debts  due.  to  him,  before  the 
revolution:  which,  for  the  moment,  created  some 
disgust:  but  the  recollection,  of  his  firmness  and  in- 
tegrity, soon  wiped  off  the  impression,  and  restored 
him  to  the  esteem  and  affections  of  his  conn  try - 
men. 

In  1796,  he  published  a  work  under  the  title  of 
"Chancery  Decisions.*'  in  order  to  review  particular 
sentences  of  the  court  of  appeals,  reversing  some 
decrees  made  by  himself.  The  book  is  written  in  a 
stiff  and  affected  style:  but  is  very  caustic,  and 
animadverts,  with  great  asperity,  upon  the  Jndgr- 
ments  of  the  court  of  appeals. 

Mr.  Wythe,  even  after  death,  continues  to  benefit 
mankind,  as  a  noble  example  to  rising  generations, 
of  what  virtue,  industry  and  perseverance,  unaided 
by  tutors  and  adventitious  circumstances,  in  the 
acquisition  of  knowledge,  and  promotion  of  the  pub- 
lic service,  can  effect:  evincing  the  remark  of 
Buonaparte,  that  "every  man  in  this  world  is  the 
child  of  his  own  actions.  **t 

*No  man  ever  better  merited  the  character  drawn 
by  Suetonius,  the  historian.  "Fuit  morum  leni.«u$I- 
morum.  verecundiae  virginatis,  formae  pnlchrae, 
pietatis  erga  matrem  et  sororem  et  amitam  exemplo 
sufflcientis.    Fuit  f rugi  et  pudicus. 

tThis  quality,  as  well  as  the  intrepidity  of  his 
character,  was  shewn  one  day  in  the  general  court, 
where  lord  Dunmore  the  govemour  presided,  of 
course,  as  chief  justice.  The  occasion  was  as  fol- 
lows; Mr.  Wythe  and  Mr.  Nicholas  were  engaged 
on  one  side  of  a  cause.  Mr.  Pendleton  and  Mr.  Ma- 
son on  the  other.  The  suit  being  called.  Mr.  Wythe 
urged  the  trial  of  it;  Mr.  Pendleton  wished  it  con- 
tinued, as  Mr.  Mason  was  absent,  and  there  were 
two  counsel  on  the  other  side.  When  lord  Dunmore. 
forgetting  the  dignity  of  his  situation,  had  tbe 
Indelicacy  to  say  to  Mr.  Pendleton,  go  on:  for  you'll 
be  a  match  for  both  of  them.  "With  your  lord- 
ship's assistance.*'  answered  Mr.  Wythe,  bowinir 
politely.  The  govemour  and  court  felt  the  stroke: 
but  neither  had  any  thing  to  say:  for  the  sting  was 
deserved,  and  the  spectators  were  delighted,  at  the 
pang,  it  produced. 

Un  hoc  viro  tanta  vis  animi  iuffenllque  fuit  at 
quocumque  loco  natus  esset.  fortunam  sibl  ipse 
facturus  fuisse  videretur.— Invictl  a  cupiditatibas 
animi,  et  rigldae  innocentiae:  contemptor  gratia?, 
divitiarum;    in   parsimonia,  in   patientta    laborfs 
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JUDGE  NICHOLAS. 

Robert  Carter  Nicholas  was  a  gentleman  of  family 
and  fortune.  He  was  bred  to  tbe  law;  and  prac- 
tised, with  reputation,  in  the  general  court  under 
the  royal  ffovernment.  He  took  no  part  in  the  op- 
position to  the  government,  until  the  convention 
of  1775;  but,  from  that  period,  he  was  an  ardent 
friend  to  the  revolution;  and  very  active  in  main- 
taininsT  it.  In  1766,  upon  the  death  of  Mr.  Robinson, 
he  was  appointed,  by  the  lieutenant  governor, 
treasurer  of  the  colony;  that  appointment  was  con- 
flrmed  by  the  assembly  in  November;  and  contin- 
ued, by  successive  elections,  until  July  1776:  when 
he  resigned  the  office,  and  received  the  following 
honourable  testimonial  of  the  lecrlslature  at  the 
October  session:  "Whereas  Robert  Carter  Nicho- 
las, esquire,  hath  been,  from  time  to  time,  appointed 
and  continued  treasurer  of  this  commonwealth,  to 
receive  all  taxes  and  duties  Imposed  by  an  act  of 
sreneral  assembly,  or  ordinance  of  convention,  and 
pay  the  same  away  in  discharge  of  the  demands 
against  the  public,  which  office  he  hath  faithfully 
discharged,  and  the  accounts  of  the  treasury  have 
been  examined,  and  passed  by  the  general  assem- 
bly to  the  nineteenth  day  of  October  last  past;  and 
whereas,  by  the  constitution  of  government  as  set- 
tled by  the  last  convention,  all  persons  holding 
lucrative  offices  are  declared  incapable  of  belnr 
elected  members  of  either  house  of  assembly,  and 
the  said  Robert  Carter  Nicholas,  rather  than  incur 
such  Incapacity,  hath  made,  his  election  to  resi^rn 
the  said  office  of  treasurer."  9  Hen.  Stat  at  Larsre, 
199.  He  was  elected  a  member  of  the  assembly  for 
the  two  next  years;  and,  in  1779,  was  appointed  one 
of  the  judflres  of  the  hirh  court  of  chancery; 
whereby  he,  necessarily,  became  a  judge  of  the 
first  court  of  appeals.  He  was  a  rood  lawyer:  and 
a  man  of  integrity  and  sound  understanding;  but 
as  he  died  in  1780,  his  Judicial  character  had  not 
developed  itself,  although  it  is  probable,  that,  if  he 
had  lived,  he  would  have  proved  an  ornament  to 
the  bench :  for  I  have  seen  a  book  of  manuscript, 
part  of  which  were  attributed  to  him,  and  denoted 
high  talents.  He  was  a  church  going  man,  very 
religious,  and  fond  of  polemical  discussions  upon 
divinity.  He  was  on  terms  of  great  friendship  and 
familiarity  with  lord  Botetourt,  then  governour  of 
Virginia,  who  was  also  religious,  and  a  church 
going  man,  whose  disposition  was  kind  and  happy; 
who  had  an  ample  fortune,  kept  a  splendid  and 
hospitable  court;  possessed  fine  manners;  and  was 
gracious,  courteous,  benevolent  and  attentive  to 
the  interest  of  the  colony:  qualities,  which  endeared 
him  to  every  body,  and  rendered  him  exceedingly 
popular;  and  to  whose  memory  a  marble  statute 
was  erected,  at  the  public  expense,  in  the  lobby  of 
the  house  of  burgesses.  One  day  Mr.  Nicholas  said 
to  him.  My  lord,  I  think  you  will  be  very  unwilling 
to  die;  and  was  asked  his  ;reasons;  because,  said  he, 
you  are  so  social  in  your  nature,  are  so  much  be- 
loved, and  have  so  many  good  things  about  you, 
that  you  must  be  lothe  to  leave  them.  His  lordship 
made  no  reply;  but,  some  considerable  time  after- 
wards, being  on  his  death  bed,  he  sent  in  haste  for 
Mr.  Nicholas;  who  lived  near  the  palace,  and  in- 
stantly repaired  thither,  to  receive  the  last  sighs 
of  his  dying  friend.  On  entering  the  chamber,  he 
asked  his  commands :  Nothing,  replied  his  lordship, 
but  to  let  you  see,  that  I  resign  those  good  things. 
which  you  formerly  spoke  of,  with  as  much  compos- 
ure as  I  enjoyed  them:  after  which,  he  grasped  his 
hand  with  warmth,  and  instantly  expired.  This 
scene,  it  will  be  recollected,  bears  a  strong  resem- 
blance to  that  of  the  last  moments  of  Mr.  Addison; 
but  the  difference  between  them  is,  that  Mr.  Addi- 
son's was  ostentatious,  and  contained  admonition 
and  reproach:  lord  Botetourt's,  equally  instructive 
as  an  example,  was  free  from  asperity,  and  graced 
with  the  charm  of  a  tender  adieu  to  an  affectionate 
friend.  Mr.  Nicholas,  in  private  life,  was  amiable, 
a  good  family  man,  and  much  esteemed:  His 
death  was  consequently  deplored  by  his  relatives, 
and  regretted  by  his  acquaintances.  He  left  four 
sons,  George,  WUson  C,  John  and  Philip  N.,  all 
men  of  distinguished  abilities. 


JUDGE  BLAIR. 

John  Blair  was  a  descendant  of  commissary  Blair, 
former  president  of  the  council  of  Virginia.  He  was 
a  gentleman  of  fortune,  and  powerful  family  con- 
nexions. He  was  bred  a  lawyer,  studied  at  the  tem- 
ple in  London,  and  took  a  barrister's  degree  there. 
Upon  his  return  to  his  native  country,  he  settled  in 
Williamsburg,  and  commenced  the  practice  of  the 
law  in  the  general  court ;  where  he  had  a  respecta- 
ble share  of  business,  and  was  supposed  to  have 

pericnlique,  ferrei  prope  corporis  animique:  quem 
ne  senectus  quldem,  quae  solvit  amnia,  frigerit. 
Lev.  lib.  xxxix.  cap.  xl. 


some  Influence  in  the  council  of  state,  of  which  he 
was  for  several  years  president.  He  possessed  great 
benevolence  and  goodness  of  heart,  which  were  put 
to  a  severe  trial  in  the  case  of  CoL  Chiswell :  for  the 
attorney  general,  on  account  of  his  near  connexion 
with  the  accused,  threw  himself  upon  the  friendship 
of  the  bar ;  and  Mr.  Blair  was  selected,  by  lot.  to 
conduct  the  prosecution  ;  but  Col.  Chiswell  (who 
would  probably  have  been  acquitted,  as  the  provo- 
cation from  his  adversary  was  very  great,  as  I 
learned  from  an  old  gentleman,  some  years  ago,  who 
was  present,  at  the  rencounter,)  disdaining  to  sub- 
mit to  a  trial,  put  an  end  to  his  own  existence,  and 
thereby  relieved  the  anxiety  of  his  friend,  and  in- 
tended prosecutor.  In  1766,  he  was  elected  a  mem- 
ber of  the  house  of  burgesses,  and  was  one  of  the 
committee  of  the  convention  of  1776,  which  drew  up 
the  plan  of  government  for  the  state.  In  1779,  he 
was  made  chief  justice  of  the  general  court ;  and 
upon  the  death  of  Mr.  Nicholas,  in  1780.  he  was  ap- 
pointed a  judge  of  the  high  court  of  chancery  :  and. 
by  virtue  of  both  stations,  was  necessarily  a  judge 
of  the  first  court  of  appeals.  In  1787,  he  was  one  of 
the  convention,  which  framed  the  federal  constitu- 
tion :  and  was  a  member  of  that  which  ratified  it  in 
1788.  In  1789,  he  was  made  a  judge  of  the  supreme 
court  of  the  United  States,  but  resigned  the  office  in 
a  few  years  afterwards.  '  He  discharged  the  duties 
of  the  several  important  situations  to  which  he  was 
advanced  with  ability  ;  and  was  preeminent,  in  pri- 
vate life,  for  amiability,  blamelessness,  and  piety. 
He  died,  at  Williamsburg,  August  Slst,  1800,  in  his 
60th  year."    Lemp.  Biogr.  DicL 


JUDGE  CARRINGTON. 

Paul  Carrington  the  elder  was  descended  from  a 
respectable  family  in  Charlotte  county.  He  was  the 
eldest  son  of  a  wealthy  gentleman,  who  died  intes- 
tate ;  and,  consequently,  was  his  heir  at  law ;  but 
generously  divided  the  estate  with  his  brothers  and 
sisters.  He  was  bred  a  lawyer ;  and  practised,  in 
the  county  courts,  with  reputation  and  profit.  He 
was  several  times  elected  to  the  house  of  bur- 
gesses :  and,  in  all  the  political  struggles  of  the  day, 
took  a  decided  part  with  the  colonies.  He  was 
elected  to  the  convention  of  1775 ;  appears,  by  the 
joamal  of  their  proceedings,  to  have  been  an  active 
member  ;  and  was  appointed  one  of  the  committee 
of  safety.  He  was  present,  at  the  convention,  dur- 
ing all  the  sessions  of  1776  :  and  assisted  in  framing 
the  constitution.  His  patriotism  was  ardent ;  and, 
in  1779,  he  was  appointed  second  judge  of  the  gen- 
eral court,  whereby  he  became  a  judge  of  the  first 
court  of  appeals  ;  and,  upon  the  translation  of  Mr. 
Blair  to  the  high  court  of  chancery  in  1780,  he  be- 
came chief  justice  of  the  general  court  In  1789  he 
was  appointed  a  judge  of  the  new  court  of  appeals, 
consisting  of  five  Judges.  As  a  j  udge  he  was  upright 
and  impartial ;  and  his  opinions  were  respected. 
From  conscientious  motives,  he  resigned  his  office 
in  1807,  at  the  age  of  75,  although  his  faculties  were 
still  perfect,  through  fear  that  he  might,  without 
perceiving  it,  be  found  lingering  on  the  bench,  after 
the  increase  of  years  had  rendered  him  unable  to 
perform  the  duties  of  It  From  that  time,  he  lived 
in  retirement  contented  and  happy.  A  good  citi- 
zen, a  just  man.  and  a  sincere  christian.  He  died  at 
the  great  age  of  ninety-three,  universally  loved  and 
respected. 

JUDGE  LYONS. 

Peter  Lyons,  a  native  of  Ireland,  migrated  to  Vir- 
ginia, at  an  early  period  of  his  life,  and  studied  law, 
under  Mr.  Power,  an  English  gentleman,  whose 
daughter  he  married,  and  succeeded  to  his  practice, 
in  the  county  courts  ;  which  was  very  profitable. 
Upon  the  death  of  his  wife,  he  married  a  lady  of 
considerable  connexions,  and  commenced  practice 
in  the  general  court.  In  the  contest  with  Great 
Britain,  he  took  part  with  the  colonies,  and  was  a 
friend  to  the  revolution.  In  1779,  he  was  made  third 
judge  of  the  general  court;  and  thereby  became, 
ex  officio,  a  judge  of  the  first  court  of  appeals.  In 
1789,  he  was  appointed  a  judge  of  the  new  court  of 
appeals,  consisting  of  five  judges,  and  continued  so, 
until  {lis  death.  As  a  man  he  possessed  great  integ- 
rity and  urbanity  :  as  a  judge,  he  was  upright  and 
impartial ;  had  a  sound  understanding,  was  deeply 
read  In  the  law,  and  his  judgments  were  highly  re- 
spected. 

JUDGE  FLEMING. 

William  Fleming,  born  of  a  respectable  family,  in 
Chesterfield  county,  was  bred  to  the  law  ;  and  prac- 
tised, In  the  county  courts,  with  success.  He  took 
part  with  the  colonies  in  their  disputes  with  the 
mother  country  ;  was  elected  to  the  convention  of 
1776  ;  and  was  decidedly  in  favour  of  the  revolution. 
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In  1770,  lie  was  made  a  jade-e  of  the  sreneral  court : 
and  consequently  of  tbe  first  court  of  appeals.  In 
1780.  he  was  appointed  one  of  the  Judges  of  the  new 
court  of  appeals  ;  which  station  he  held  the  rest  of 
his  life.  He  had  rood  sense  :  was  an  ardent  patriot: 
and  a  very  uprl^rht  Judre:  Indulsrinff  in  no  theories 
or  subtilties.  his  opinions  were  on  the  honest  side  of 
the  cause  :  and,  always  aiming  to  decide  riffhtly,  he 
generally  attained  his  object. 


JUDGE  DANDRIDQE. 

Bartholomew  Dandridflre  was  a  gentleman  of  dis- 
tinction in  New  Kent  county.  He  was  bred  a  lawyer: 
and  practised,  with  reputation,  in  the  county  courts. 
He  had  powerful  connezioas;  and,  throufirhout  the 
contest  with  Great  Britain,  took  part  with  the  col- 
onies. He  was  elected  to  the  couTention  of  1775,  and 
appears  to  have  been  an  active  member  on  tbe  side 
of  liberty  and  the  revolution.  In  1779,  he  was  ap- 
pointed a  judre  of  the  general  court;  and  was,  con- 
sequently, a  judffe  of  the  first  court  of  appeals.  He 
was  a  very  honest  man;  and  as  a  Judcre  he  was  up- 
right and  Impartial;  displayed  ffood  sense;  and 
was  esteemed  by  the  court  and  bar. 


JUDGE  MERCER. 

James  Mercer  was  bred  a  lawyer:  and  after  at- 
tending the  county  courts  for  some  time,  he  prac- 
tised in  the  general  court.  In  the  struffsrle  with 
Great  Britain,  he  took  part  with  his  native  country, 
and  was  a  zealous  patriot.  He  was  elected  to  the 
conventions  of  1775, 1776:  and  was  a  decided  friend 
to  Che  revolution.  In  1779,  he  was  appointed  a  judffe 
of  the  general  court;  and  was.  of  course,  a  member 
of  the  first  court  of  appeals.  In  1789,  he  was  ap- 
pointed a  jud^e  of  tbe  court  of  appeals  consisting 
of  five  judges,  and  died  in  the  city  of  Richmond 
while  attending  a  session  of  the  court  He  pos- 
sessed a  sound  understanding';  was  an  honest  man, 
a  learned  lawyer,  and  an  impartial  and  upright 
judge. 

JUDGE  WALLER. 

Benjamin  Waller  was  descended  from  respect- 
able parents,  and  bred  a  lawyer.    He  was  appointed 
clerk  of  the  general  court;  performed  the  duties 
of  the  situation,  with  great  promptitude  and  integ- 
rity: and  was  much  esteemed  by  the  court  and  bar. 
The  best  clerks  were  instructed  in  his  office;  and, 
among  others,  Mr.  John  Brown,  the  former  clerk 
of  the  court  of  appeals.    He  was  practical  in  his 
views;  well  read  in  the  law:  and  very  attentive  to 
the  decisions  of  the  court:  which  created  such  con- 
fidence in   his  Judgment,  that  he  was  frequently 
appealed  to,  by  the  court,  for  aid  in  solving  difficul- 
ties :  and  was  of  tener  consulted  as  chamber  coun- 
sel, than  the  most  celebrated  members  of  tbe  bar. 
The  opinions  he  gave  were  always  expressed  with 
great  brevity  and  clearness ;   and  generally  con- 
vincing to  those  who  advised  with  him.     Notwith- 
standing the   most  unwearied  9.iplication  to  the 
public   business,   he  yet  found  time  to  pursue  a 
profitable  practice  in  the  county  courts.    Many  of 
the  young  gentlemen  of  the  country  studied  law  in 
his  private  office,  with  great  advantage :  for.  as  he 
was  very  industrious  in  his  own  pursuits,  he  re- 
quired diligence  in  theirs  :  examined  them  daily  In 
the  books  they  were  reading  ;  and  explained  the 
passages,  which  they  did  not  understand.    He  took 
side  with  the  colonies   in  the  struffgles  with  the 
mother  country,  and  supported  the  revolution.    In 
1777.  be  was  made  presiding  Judge  of  the  court  of 
admiralty  ;  and  consequently  one  of  the  Judges  of 
tbe  first  court  of  appeals.    He  was  polite  and  cheer- 
ful :   conversed    freely   with   his  friends  and  ac' 
qualntances:   and   was   very    communicative  and 
obliging  to  young  men.    He  presided,  with  great 
dignity,   in  the  court  of  admiralty  :   decided  the 
causes  very  properly:  but  gave  no  reasons  for  his 
judgment     His    opinions    were   respected   in  the 
court  of  appeals:  but  he  never  attended  its  sessions 
after  it  was  transferred  to  the  city  of  Richmond, 
alleging,  that  he  had  agreed  to  accept  the  appoints 
ment  upon  condition,  that  he  should  not  be  obliged 
to  attend  the  court  out  of  Williamsburg.    He  died 
regretted  by  his  friends,  and  universally  respected. 


JUDGE  CURL. 

William  Roscow  Wilson  Curl,  born  in  the  lower 
parts  of  Virginia,  was  bred  a  lawyer,  and  practised, 
with  reputation,  in  the  county  courts.  At  the  begin- 
ning of  the  contest  with  Great  Britain,  he  took  part 
with  his  native  country  ;  and,  through  all  her  strug*- 
gles,  was  a  firm  patriot,  and  steady  friend  to  the 
revolution.  In  1777,  he  was  appointed  a  judge  of 
the  court  of  admiralty  ;  and  thus  became  a  member 


of  the  first  court  of  appeals.    But  as  he  died  shortly 
afterwards,  his  Judicial  character  is  little  known. 


•  JUDGE  CAREY. 

Richard  Carey  was  descended  from  a  respectable 
family  in  the  county  of  Elizabeth  City  :  was  bred  a 
lawyer ;  and  practised  with  success  in  the  county 
courts.  In  the  conflicts  with  Great  Britain,  he  took 
part  with  his  native  country  ;  and  was  a  zealous 
supporter  of  her  rights.  In  1777.  he  was  appointed  a 
Judge  of  the  court  of  admiralty  ;  and  succeeded  Mr. 
Waller  as  presiding  judge.  As  judge  of  that  court 
he  necessarily  became  a  judge  of  the  first  court  of 
appeals.  He  presided  with  sufficient  ability  in  the 
court  of  admiralty  ;  and.  upon  the  establishment 
of  the  court  of  appeals  of  five  judges,  he  was  made 
a  Judge  of  the  general  court,  and  continued  so.  un- 
til his  death.  He  possessed  a  good  understanding  : 
was  facetious  and  condescending'  in  his  manners  : 
had  some  taste  for  belles  lettres  ;  and  was  fond  of 
botannlcal  studies,  in  which,  he  is  said  to  have 
made  considerable  progress. 


JUDGE  HENRY. 

James  Henry  was  a  native  of  Scotland,  bat  mi- 
grated, at  a  very  early  age,  to  Philadelphia  ;  where 
he  studied  law  ;  and  afterwards  settled  on  the  east- 
ern shore  of  Virginia.  He  was  well  read  in  the 
learning  of  his  profession  :  and  practised,  with 
g'reat  reputation,  in  the  county  courts.  He  took 
part  with  his  adopted  country  in  the  contest  with 
Great  Britain;  and  was  an  ardent  friend  to  the  rev- 
olution. After  tbe  declaration  of  independence,  he 
was.  for  several  years,  a  member  of  the  leffisiatnre; 
took  great  share  in  Its  proceedings;  was  consid- 
ered as  an  able  reasoner :  and  his  opinions  were 
very  much  respected  by  the  house  of  deleg'ates.  In 
1779.  he  was  appointed  a  judge  of  the  court  of  ad- 
miralty :  and  consequently  became  a  judffe  of  the 
first  court  of  appeals.  In  1789,  he  was  made  a  Jud^e 
of  the  general  court :  which  office  he  held  for  sev- 
eral years  ;  and  then  resig^ned  it  He  was  a  very 
honest  man.  and  an  upright  Judge.  He  possessed  a 
sound  understanding :  and  his  decisions  were  argu- 
mentative, learned  and  convincing. 

JUDGE  TYLER. 

John  Tyler  was  born  of  respectable  parents.  Id 
Charles  City  county :  studied  law  under  Robert  Car- 
ter  Nicholas   in   Williamsburg ;  and  retained  an 
attachment  to  his   family  ever   afterwards.    He 
practised,  in  the  county  courts,  with  success,  and 
reputation.    In  all  political  controversies  he  was  on 
the  side  of  liberty  :  and.  in  the  contests  with  irreat 
Britain,  took  part  with  the  colonies  :  displayed  ffreat 
patriotism  towards  his  native  state,  and  was  a  zeal- 
ous friend  to  the  revolution.    After  the  declaration 
of  independence,  he  was,  for  several  years,  a  member 
of  the  legislature,  and  ultimately  speaker  of  the 
house  of  delegates.    In  1786.  he  was   appointed  a 
Judge  of  the  court  of  admiralty,  and  was  conse- 
quently a  member  of  the  first  court  of  appeals.    In 
1789.  he  was  made  a  judge  of  the  general  court :  and 
performed  the  duties  of  the  office  without  reproach. 
In  1806,  he  was  made  govemour  :  and.  In  1811,  Jndffe 
of  the  district  court  of  the  United  States  for  Vir- 
ginia ;    which  office  he  held  until  his  death.    In  all 
his  public  situations,  he  maintained  an  independ- 
ence of  character,  which  was  highly  honourable  to 
him.    His  parts  were   quick,  his  judg-ment  sound, 
and  his  manners  popular.    He  disliked  law  books. 
and  particularly  those  of  England  :  but  was  fond  of 
light  works,  and  political  tracts  in  favour  of  repub- 
lican doctrines.    He  was  very  attentive  to  younff 
lawyers,  upon  their  first  coming' to  the  bar :  and  did 
every  thing,  in  bis  power,  to  put  them  at  ease,  and 
inspire  them  with  confidence.    His  conversation  was 
familiar,  his  heart  benevolent  and  his  friendship 
sincere.    He  left  a  son.  who  has  since  been  rover- 
nour:  and  is  now  a  disting'uished  senator  of  the 
United  States. 

JUDGE  TAZEWELL. 

Henry  Tazewell,  a  young  gentleman  of  fortune, 
studied  law  under  Mr.  John  Tazewell,  his  relation  at 
Williamsburg :  and  married  the  daug-hter  of  Mr. 
Waller,  who  was  afterwards  judg'e.  He  attended 
the  county  courts  for  a  short  time,  but  soon  com- 
menced practice  in  the  general  court  and  continued 
it  with  profit  until  the  year  1785,  when  he  was  made 
a  Judge  of  the  general  court  and  consequently  of 
the  first  court  of  appeals.  He  was  a  friend  to  the 
revolution  :  and  before  his  elevaUon  to  the  bench 
served  several  years  in  the  learislature.  where  he 
was  considerable  in  debate;  and  had  great  influence 
in  tbe  public  councils.  In  1798,  he  was  appointed  a 
Judge  of  the  court  of  appeals  consisting'  of  five 
judges  :  and,  in  1795.  a  senator  of  the  United  States. 
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In  all  tbe  public  situations  wbich  he  filled,  be  was  a 
firm  patriot,  and  a  friend  to  tbe  liberty  of  tbe  citi- 
zen. Blessed  witb  a  sound  understandlnar,  be  was  a 
wortby  man,  a  arood  lawyer,  and  an  excellent  judffe. 
He  disliked  tbe  course  pursued  in  tbe  administra- 
tion of  tbe  general  soTernment ;  and  in  tbe  senate 
adhered  to  tbe  republican  party.  He  left  one  son,  a 
gentleman  of  eminent  talents,  and  lately  a  senator 
of  tbe  United  States. 


JUDQE  PARKER. 

Richard  Parker  was  born  of  respectable  parents 
In  ^be  Northern  Neck  of  Virginia  :  bred  a  lawyer, 
and  practised,  in  tbe  county  courts,  with  firreat  repu- 
tation. He  was  fond  of  literary  pursuits  and  liter- 
ary men  ;  very  early  experienced  the  notice  and 
regard  of  the  Lee  family,  then  celebrated  for  their 
erudition :  and*  upon  bis  first  appointment  to  tbe 
general  court.  I  remember  to  have  beard  Mr.  Wythe, 
who  was  in  srreat  friendship  with  that  family,  say. 
that  be  was  considered  as  a  very  sensible  man.  In 
all  tbe  contests  between  Great  Britain  and  the 
colonies,  be  took  part  with  his  native  country  ;  was 
an  ardent  friend  to  tbe  revolution  ;  and  durinar  his 
whole  life,  devoted  to  liberty.  As  a  lawyer  be  was 
learned  ;  as  a  judsre  uprifirht.  collected  and  discreet : 
and  as  a  man  amiable,  polite,  sprightly  and  acrree- 
able.  He  was  appointed  a  jud^e  of  the  general  court 
in  1788 ;  qualified  as  a  judfire  of  tbe  first  court  of 
appeals  in  October  of  that  year  :  and  was  one  of  the 
judffes  who  simed  tbe  act  of  resignation  on  tbe  5th 
of  March.  1780.  He  bad  three  sons  in  the  revolution- 
ary army  :  tbe  eldest  of  whom  was  a  colonel  in  tbe 
Vlririnia  line,  a  rallant  officer,  and  killed,  by  tbe 
British,  durlnff  tbe  sieffe  of  Cbarlestown,  regretted 
by  bis  friends,  and  lamented  by  his  father. 


JUDGE  ROANE. 

Spencer  Roane  was  bom  in  tbe  county  of  Essex, 
on  the  4tb  of  April,  1762.  of  a  very  respectable  family. 
He  was  put  to  tbe  best  schools  in  tbe  neirhbourbood. 
to  learn  tbe  dead  lanruaves ;  and  made  consider- 
able progress  in  them.  At  tbe  proper  age.  he  was 
sent  to  William  &  Mary  college,  where  he  went 
through  tbe  usual  academic  courses,  with  reputa- 
tion :  attended  the  lectures  of  chancellor  Wythe. 
Che  professor  of  law  ;  and  afterwards  commenced 
practice  in  tbe  county  courts  ;  but.  having  a  strong 
inclination  to  politics,  be  soon  turned  bis  attention 
that  way.  and  obtained  a  seat  in  tbe  legislature : 
from  whence,  be  was,  in  a  short  time,  transferred 
to  the  executive  council ;  where  be  did  not  long  re- 
main :  for.  on  his  marriage  with  a  daughter  of 
Patrick  Henry  tbe  govemour,  he  returned  to  bis 
paternal  estate,  resumed  tbe  practice  of  the  law. 
and  was  elected,  again,  into  the  legislature :  in 
which  occupations,  be  was  engaged,  until  the  year 
1780.  when  he  was  made  a  judge  of  tbe  general  court : 
where  be  continued,  until  the  year  1794 ;  when,  upon 
tbe  translation  of  Mr.  Tazewell  to  the  senate  of  the 
United  States,  he  was  appointed  a  Judge  of  the  court 
of  appeals.  From  that  time,  be  read  law  assidu- 
ously, and  became  very  well  acquainted  with  some 
of  tbe  most  popular  of  the  modem  reporters,  par- 
ticularly Burrows  and  Atkyns.  This,  together  with 
the  natural  vigour  of  bis  understanding  and  his 
other  literary  attainments,  soon  rendered  him  one 
of  tbe  most  distinguished  members  of  the  bench, 
second,  only.  In  public  estimation,  to  Mr.  Pendleton  : 
and.  upon  tbe  death  of  that  gentleman,  he  was,  be- 
yond dispute,  tbe  ablest  judge  of  the  court.  His 
perceptions  were  distinct,  bis  judgment  strong,  and 
bis  powers  of  reasoning  great ;  but,  from  tbe  want 
of  an  earlier  application  to  chancery  studies,  he  did 
not  possess  that  happy  turn,  for  mixing  law  and 
equity  together,  which  was  so  conspicuous  in  Mr. 
Pendleton.  His  opinions  however  were  generally 
sonnd,  and  their  authority  almost  Incontestlble. 
In  all  of  them  be  inclined  to  the  side  of  liberty  :  but 
bad  a  due  regard  to  tbe  rights  of  property,  and  the 
just  claims  of  creditors.  He  abhorred  oppression, 
and  tbe  arbitrary  assumption  of  power  by  courts, 
or  individuals  ;  and  never  thought  the  end  Justified 
lUeg-al  means  to  obtain  it 

His  Judicial  pursuits  did  not  suppress  his  turn  for 
politics.  He  belonged  to  what  was  called  the  repub- 
lican party :  or.  in  other  words,  to  the  school  of  Mr. 
Jefferson :  and,  although  he  never  neglected  tbe 
business  of  tbe  court,  be  was  much  engaged  in  tbe 
political  controversies  of  the  day  :  and  frequently 
wrote  in  tbe  newspapers  concerning  them.  He  bad 
honourable  and  laudable  ambition  :  but.  being  from 
f  eellnir  and  education  a  republican,  he  hated  aristoc- 
racy, and  family  pride,  as  well  in  those  of  his  own 
party,  as  In  those  of  the  opposite  side. 

He  bad  taste  for  belles  lettres.  although  bis  read- 
ing* was  chiefly  confined  %o  law.  history  and  politics. 
His  style  was  nervous,  often  eloquent,  but  some- 
times careless. 


He  was,  twice,  one  of  the  persons  appointed  to 
revise  the  laws  of  the  state  :  and  several  times  one 
of  tbe  college  of  electors  of  president  and  vice  pres- 
ident of  tbe  United  States.  In  both  situations,  he 
gave  satisfaction  :  and  was  one  of  the  commission- 
ers for  locating  the  university  of  Virginia. 

Mr.  Jefferson,  it  Is  said,  wished  him.  at  the  expira- 
tion of  Mr.  Monroe's  term,  to  be  run  as  vice  presi- 
dent under  Mr.  Crawford,  with  a  view,  that  be 
might  succeed  tbe  latter,  as  president :  and  had  he 
lived,  and  Mr.  Crawford's  health  continued.  It  Is 
probable  the  event  would  have  been  accomplished. 

As  a  man.  Mr.  Roane  was  benevolent,  social,  and 
a  friend  to  general  order.  His  patrimony  was 
small :  but  he  Improved  It.  and  left  a  very  comfort- 
able estate.  He  died  at  the  age  of  sixty,  on  tbe  4tb 
of  September.  1882.  survived  by  his  second  wife,  a 
lady  whose  amiable  disposition  rendered  her  inter- 
esting in  life,  and  lamented  In  death. 

"Dlgnum  laude  vlrum  musa  vetat  morl: 
"Caelo  musa  beat" 


JUDGE  TUCKER. 

St  George  Tucker  was  bom  of  respectable  pa- 
rents In  the  Island  of  Bermuda.wbere  he  commenced 
the  study  of  tbe  law.  but  migrated  to  Virginia,  be- 
fore tbe  revolution,  in  order  to  complete  bis  aca- 
demic exercises  in  William  A  Mary  college  :  where 
be  was  entered  as  soon  as  he  arrived,  and  went 
through  the  classes,  with  success  and  approbation. 
His  urbanity,  social  disposition  and  literary  attain- 
ments, introduced  him  into  tbe  best  company  and 
fashionable  circles  of  tbe  city:  and  his  general  good 
conduct  and  deportment  procured  him  the  favour 
of  most  of  tbe  distinguished  gentlemen  of  that 
place.  When  be  had  completed  his  college  courses, 
he  resumed  the  study  of  tbe  law,  settled  perma- 
nently In  Williamsburg,  and  commenced  practice 
in  the  county  courts ;  but  upon  tbe  breaking  oirt 
of  the  disturbances  with  Great  Britain,  he  took  part 
with  his  adopted  country,  laid  aside  his  legal  pur- 
suits, and  engaged  In  other  occupations.  About 
tbe  year  1777,  be  married  Mrs.  Randolph,  the 
widow  of  Mr.  John  Randolph  of  Matoax  In  Ches- 
terfield county,  a  lady  of  exquisite  understand- 
ing, and  great  accomplishments,  whose  tastes 
and  sentiments  corresponded  with  bis  own,  and 
mutual  affection  blessed  their  union.  Upon  that 
event,  he  changed  his  residence  to  Matoax,  where 
be  led.  for  many  years,  a  life  of  ease  and  elegance, 
amid  literary  pursuits,  and  the  society  of  wealthy 
and  fashionable  neighbours,  part  of  whom  were 
men  of  letters.  His  politeness,  good  breeding,  and 
ardour  In  the  American  cause,  soon  attracted  tbe 
notice  of  the  authorities  of  the  county,  and  he  was 
made  a  colonel  of  the  militia,  to  the  satisfaction  of 
every  body  ;  but  he  still  continued  In  the  enjoy- 
ment of  domestic  felicity,  and  attention  to  his  pri- 
vate affairs,  until  the  Invasion  of  North  Carolina  by 
lord  Comwallls.  when  he  took  command  of  tbe 
Chesterfield  militia,  joined  general  Green's  army, 
and  distinguished  himself,  very  highly,  by  bis  cour- 
age and  good  conduct  at  tbe  battle  of  Guilford 
courthouse.  This  rendered  blm  very  popular  with 
the  militia,  and  was  the  source  of  his  future  appoint- 
ments to  office  :  After  the  peace,  the  prospect  of  a 
growing  family.  Induced  him,  once  more,  to  enter 
on  tbe  practice  of  the  law  in  the  county  courts  : 
where  be  soon  arrived  to  eminence,  and  was  second 
to  none  of  his  competitors ;  but  in  a  few  years  he 
left  that  theatre,  and  attended  the  superior  courts, 
with  considerable  reputation,  respected  by  all  the 
court  and  bar,  and  beloved  by  Innls  and  Marshall. 
In  the  latter  part  of  1788,  he  lost  Mrs.  Tucker  ;  and. 
upon  that  melancholy  event,  returned  to  Williams- 
burg, and  engaged  in  tbe  pleasing  occupation  of 
educating  bis  children  :  about  which  period,  be 
was  appointed  a  judge  of  the  general  court ;  the 
duties  of  which  he  performed  with  assiduity  and 
ability ;  and  was  considered  as  decidedly  the  most 
learned  Judge  of  tbe  court,  after  Mr.  Tazewell  left  It 
During  that  period  be  was  one  of  the  persons  ap- 
pointed to  revise  the  laws,  and  was  very  active  and 
useful  In  tbe  execution  of  tbe  work.  In  1808,  be  was, 
upon  the  d«ath  of  Mr.  Pendleton,  appointed  a  judge 
of  tbe  court  of  appeals  :  where  he  continued,  with 
distinguished  ability,  for  several  years ;  but  re- 
signed the  office  li^  1811 ;  and.  In  1818,  was  made 
Judge  of  the  district  court  of  the  United  States,  for 
the  eastern  district  of  Virginia  :  which  situation  be 
held  for  several  years,  but  resigned  it  in  conse- 
quence of  the  decline  of  bis  health. 

As  a  judge,  Mr.  Tucker  was  diligent,  prompt  and 
impartial.  He  kept  a  note  book  of  all  that  was  done 
In  court :  in  which  bis  own  opinions  are  written  at 
large,  but  the  concurrence  or  dissent  only,  of  the 
other  judges.  Is  mentioned.  His  opinions  are  gener- 
ally learned  and  sound :  but  sometimes  a  little 
tinctured  with  technicality,  arising  I  believe  from 
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bis  havlnff  been  entered  in  a  special  pleader's 
office  In  Bermnda.  in  order  to  learn  that  intricate 
science  :  whicb  rave  a  bias  to  his  mind,  that  he 
never,  entirely,  got  rid  of. 

In  179-.  he  married  Mrs.  Carter,  the  relict  of  Hill 
Carter,  Esq.  of  Curratoman,  and  daughter  of  Sir 
Peyton  Skipwith,  a  lady  of  hisrh  endowments  ;  who 
proved  a  comfort  to  him  in  sickness  and  in  health, 
and  survives  to  weep  over  his  tomb. 

Soon  after  he  became  a  judcre  of  the  general 
court,  he  was  appointed  professor  of  law  in  William 
&  Mary  college  :  and  published  an  edition  of  Sir 
William  Blackstone's  Commentaries,  comprizinfir 
some  very  infirenious  disquisitions  upon  the  federal 
constitution,  the  law  of  descents,  and  several  other 
important  subjects :  a  work  of  crreat  ability,  and 
necessary  to  every  student  and  practitioner  of  law 
in  Vlrfirinia. 

He  was  fond  of  politics,  and  wrote  several  tracts 
of  that  kind,  upon  interesting  subjects.  One  of 
which,  written  about  the  yekr  1786,  upon  the  pro- 
priety of  makinff  Norfolk  the  crreat  port  of  entry 
for  the  state,  I  remember  to  have  read  at  the  time, 
and  thoufifht  it  well  worth  the  consideration  of  the 
legislature. 

He  was  attached  to  Mr.  Jefferson,  and  belon&red  to 
what  is  called  the  republican  party:  but  was  liberal 
and  just  towards  his  political  adversaries,  with 
many  of  whom,  he  lived  in  great  friendship. 

He  was  a  well  informed  scholar;  fond  of  belles 
lettres:  and  wrote  very  ffood  poetry:  Some  of 
which  (particularly  a  translation  of  the  Integer 
vltae  of  Horace,  some  original  odes,  and  a  piece 
upon  the  surprize  of  the  Hessian  troops,  at  Trenton, 
by  general  Washington)  was  much  admired.  His 
style  was  easy,  grammatical,  flowing  and  neat. 

In   private  life,  Mr.   Tucker  was  very  amiable. 


Exemplary  as  a  husband,  parent,  and  step  father.* 
he  was  benevolent  and  upright,  a  rood  neighbour, 
agreeable  companion,  and  sincere  friend.  He  had 
no  children  by  his  last  wife,  but  four  by  the  first: 
two  of  whom  died  in  his  lifetime:  the  other  two  are 
still  living— Henry  St.  Georcre,  president  of  the 
court  of  appeals;  and  Beverley,  a  judffe  of  the 
state  of  Missouri.  Mr.  George  Tucker,  professor  of 
moral  philosophy  in  the  university  of  Virginia,  was 
his  near  relation. 

He  died,  in  November  1827.  after  a  loner  and  pain- 
ful illness,  deplored  by  his  relatives  and  friends, 
and  mourned  by  one,  who  still  cherishes  the  remem- 
brance of  him,  with  affection,  and  will  continue  to 
cherish  it.  while  life  remains. 

•This  trait  in  the  character  of  jadg-e  Tucker  was 
proverbial  amouff  his  acquaintances  every  where: 
and  I  remember  to  have  heard  a  brother  of  mine 
(the  father  of  the  present  general  Call)  who  mar- 
ried a  niece  of  Mrs.  Randolph  of  Currs,  and  was  thus 
occasionally  thrown  into  circles,  where  he  sometimes 
met  the  Matoaz  family,  once  say,  that  "Mr.  Tucker 
must  be  one  of  the  best  fathers  in  law  in  the  world : 
or  his  step  children  would  not  be  so  fond  of  him." 
To  which  I  add,  that  Mr.  Richard  Randolph,  the 
eldest  of  them,  retained  very  warm  affection  and 
high  respect  for  him  during^  his  whole  life.  There 
was  srreat  intercourse  between  the  families.  Mr. 
Randolph's  family  often  went  to  judfire  Tucker's, 
and  I  have  seen  the  children  of  Judffe  Tucker,  at 
Bizarre,  but  a  short  time  before  Mr.  Randolph's 
death:  And,  after  Mr.  Randolph  died,  tbe  inter- 
course was  still  kept  up,  until  the  death  of  his  wife. 
Indeed  Mr.  Randolph's  esteem  for  judffe  Tucker 
approached  to  reverence.  He  considered  him  as  a 
parent;  and  I  never  heard  him  mention  him,  (al- 
thousrh  he  often  mentioned  him)  without  the  re- 
spectful appellation  of  *'My  father." 
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ARGUBD  AND  DBTBRMINED  IN  THE 

Court  of  Appeals  of  Virginia. 


First  Case  of  the  Judges. 

[Aafifust,  1779.] 
Judgres  of  First  Court  off  Appeals— Qualification— Neces- 
sary for  Production  of  Commissions  and  Presence  of 

Executive.— The  first  court  of  appeals  was  a  lesris- 
latlve  court  only:  and  it  was  not  necessary,  that 
tbe  judges  should  produce  any  commissions,  or  the 
executive  be  present,  when  they  qualified;  for 
the  act  constitutinfiT  the  court,  had  not  directed 
commissions  to  be  issued,  or  the  oaths  to  be  taken 
in  the  presence  of  the  executive:  and  the  Judges, 
by  construction  of  law,  knew  each  other  to  be 
judges  of  the  courts  to  which  they  respectively 
belonfired. 
5«ne-Mode  of  Qualifying.— Mode  of  qualifying  the 
J  ud fires  of  the  first  court  of  appeals. 

By  the  14th  section  of  the  constitution, 
the  two  houses  of  the  general  assembly 
were  to  appoint,  by  joint  ballot,  judges  of 
the  supreme  court  of  appeals,  and  general 
court,  judges  in  chancery,  and  judges  of 
admiralty,  who  were  to  hold  their  offices 
during  good  behaviour.  Hen.  Stat.  vol. 
9,  p.  117. 

An  act  of  October  session  1776,  estab- 
lished a  court  of  admiralty ;  to  consist  of 
three  judges^  to  be  chosen  by  joint  ballot 
of  both  houses;  and  to  hold  their  offices 
during   good    behaviour.     Hen.    Stat.   vol. 

9,  p.  202. 
2  *The  high  Court  of  chancery  was  es- 

tablished by  an  act  of  October  session 
1777,  to  consist,  likewise,  of  three  judges, 
to  be  chosen  by  joint  ballot  of  both  houses; 
and  to  hold  their  offices  during  good  behav- 
iour.    Hen.  Stat.  vol.  9,  p.  389. 

By  an  act  of  the  same  session  of  October 
1777,  the  general  court  was  established,  to 
consist  of  five  judges,  to  be  chosen  by  joint 
ballot  of  both  houses ;  and  to  hold  their 
offices  during  good  behaviour.  Hen.  Stat. 
vol.  9,  p.  401. 

In  May  1779,  an  act,  intituled,  *  *an  act  con- 
stituting the  court  of  admiralty,"  passed, 
by  which  the  court  was  to  consist  of  three 
judges ;  those  then  in  office  were  confirmed ; 
and  every  future  judge  was  to  be  chosen  by 
joint  ballot  of  both  houses;  and  the  judges 
to  hold  their  offices  during  good  behavior. 
Hen.  Stat.  vol.  10,  p.  98. 

This  was  considered  as  an  amendatory 
act  only. 

By  an  act  of  the  same  session  of  May 
1779,  the  court  of  appeals  was  established,  to 
consist  of  the  judges  of  the  high  court  of 
chancery,  general  court,  and  court  of  ad- 
miralty ;  and  ^ve  to  be  a  sufficient  number 
to  constitute  a  court.  Hen.  Stat.  vol.  10, 
p.  89. 

This  act  did  not  direct  that  the  judges 
should  t>e  chosen  by  joint  ballot,  and  com- 
missioned and  sworn  by  the  executive,  as 
was  prescribed  with  respect  to  the  judges 
of  all  tbe  other  courts. 

Under  the  last  mentioned  act,  several  of 
the  judges    met,   at   the  capitol  in  the  city 


of  Williamsburg,  in  order  to  qualify  as 
judges  of  the  court  of  appeals ;  but  produced 
no  commissions ;  for  none  were  directed  by 
the  act  to  be  issued ;  and  as  they  had  quali- 
fied under  the  commissions  in  the  courts  to 
which  they  respectively  belonged,  it  was 
not  thought  necessary  to  produce  them 
now,  as  this  was  a  legislative  court  only, 
and  the  judges,  in  construction  of  law, 
knew  each  other.  They  therefore  qualified 
without  the  intervention  or  presence  of  the 
executive ;  and  the  following  was  the  entry 

made  in  the  order  book. 
3  ***  Williamsburg,    to     wit.— At    the 

capitol  in  the  said  city,  on  Monday 
the  30th  of  August,  one  thousand  seven 
hundred  and  seventy-nine :  In  virtue  of  an 
act  passed,  at  the  last  session  of  general 
assembly,  intituled,  an  act  constituting 
the  court  of  appeals,  then  and  there  con- 
vened Edmund  Pendleton  and  George 
Wythe,  esquires,  two  of  the  judges  of  the 
high  court  of  chancery;  John  Blair,  es- 
quire, one  of  the  judges  of  the  general 
court ;  and  Benjamin  Waller,  Richard  Gary, 
and  William  Roscow  Wilson  Curie,  esquires, 
judges  of  the  court  of  admiralty:  And 
thereupon  the  oath  of  fidelity  prescribed  by 
an  act,  intituled,  an  act  prescribing  the 
oath  of  fidelity,  and  the  oaths  of  certain 
public  officers;  together  with  the  oath  of 
office  prescribed  by  the  said  act  constituting 
the  court  of  appeals,  to  be  taken  by  every 
judge  in  the  said  court,  being  first  admin- 
istered, by  the  said  George  Wythe  and 
John  Blair,  esquires,  to  the  said  Edmund 
Pendleton,  esquire;  and  then,  by  the  said 
Edmund  Pendleton,  esquire,  to  the  rest  of 
the  judges,  the  court  proceeded  to  the  busi- 
ness before  them." 

Whereupon,  John  Beckly  was  appointed 
clerk;  Mathew  Moody,  cryer;  and  John 
Fenton,  tipstaff;  who  respectively  quali- 
fied ;  and  then  the  court  adjourned  to  the 
16th  of  December,  following. 

December  16th,  1779.  Mr.  Wythe,  one  of 
the  chancellors,  Mr.  Blair,  who  had  be- 
come chief  justice  of  the  general  court,  and 
Mr.  Waller,  chief  judge  of  the  admiralty, 
were  the  only  judges  v^esent,  who  had 
already  qualified  as  judges  of  the  court  of 
appeals :  But  judges  Carrington  and  Lyons 
of  the  general  court  appearing,  they  with- 
out producing  any  commissions,  were  sworn 
into  office  by  chancellor  Wythe  and  chief 
justice  Blair;  and  thereupon  the  court 
met,  and  proceeded  to  business. 

On  the  next  day  Robert  Carter  Nicholas, 
one  of  the  judges  of  the  court  of  chancery, 
qualified  (without  producing  any  commis- 
sion) in  open  court;  but  the  oaths  were  ad- 
ministered to  him  by  judges  Lyons  and 
Cary. 
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4  *In  March  1780,  Bartholomew  Dan- 

dridge  one  of  the  judges  of  the  gen- 
eral court  qualified  (without  producing  any 
commission)  in  open  court;  but  it  is  not 
said,  in  the  order  book,  by  whom  the  oaths 
were  administered. 


Commonwealth  v.  Beckley. 

[Anrast,  1780.] 

Clerk  of  Court  -Failure  to  Perform  Duty-Rule  to  Show 
Cause  —If  the  clerk  of  this  court  nesrlects  to  attend 
his  duty  in  court:  or  the  clerk  of  an  inferior  court 
to  furnish  the  copy  of  the  record  of  the  Inferior 
court  to  enable  the  applicant  to  prosecute  his 
appeal  to  this  court,  this  court  will,  after  a  rule  to 
shew  cause,  animadvert  upon  his  conduct. 

The  following  rule  was  this  day  made, 
by  the  court,  in  the  case  of  John  Beckley, 
the  clerk  of  this  court,  and  of  the  high 
court  of  chancery. 

**Rule.  Mr.  John  Beckley,  the  clerk  of 
this  court,  having  neglected  to  attend  his 
duty  yesterday  and  this  day;  and  it  appear- 
ing that  the  said  Mr.  Beckley,  as  clerk  of 
the  high  court  of  chancery,  hath  failed  to 
furnish,  when  required,  a  transcript  of  the 
record  in  the  appeal  of  Hite  and  others 
against  lord  Fairfax,  which  was  depend- 
ing and  undetermined,  before  the  king 
in  council,  in  order  for  the  prosecution  of 
the  said  appeal  in  this  court,  It  is  ordered, 
that  unless  the  said  Mr.  Beckley  shall,  at  the 
next  session  of  this  court,  make  a  reason- 
able excuse  for  such  his  conduct,  the  same 
shall  then  be  animadverted  upon,  'till 
which  time,  the  consideration  of  a  proper 
allowance  to  be  made  him,  as  clerk  of  this 
court,  is  suspended.'* 

And,  in  March  1781,  the  following  rule 
of  discharge  was  entered. 

**Rule.  Mr.  John  Beckley,  clerk  of  this 
court,  agreeable  to  an  order  of  the  last 
court,  offered  the  reasons  for  his  non-at- 
tendance at  that  time,  which  being  deemed 
satisfactory  by  the  court.  It  is  ordered  that 
the  rule  against  him  be  discharged." 


5  'Commonwealth  v.  Caton  &  al. 

[November,  1782.] 

Court  of  Appeals— Criminal  Cases— Jurisdiction.*— The 

court  of  appeals  had  jurisdiction  in  criminal  cases 
adjourned  thither  from  the  general  court. 
Treason  Laws  of  1776— Constitutionality. t— The  trea- 
son law  of  1776  was  constitutional;  and  the  house  of 
delegates  could  not,  without  the  concurrence  of 
the  senate,  pardon  three  persons  condemned 
under  it  by  the  sreneral  court 

This  case  came  before  the  courtj  by  ad- 
journment from  the  general  court ;  and  was 
as  follows: 


*Jurisdictlon.— See  monosrraphic  no^^on  "Jurisdic- 
tion" appended  to  Phippen  v.  Durham,  8  Gratt.  457. 

tConstitutlon— Construction— Effect.  —In  Turpin  v. 
Locket,  6 Call  185.  it  is  said:  "That  written  con- 
stitutions are,  like  other  instruments,  subject  to 
construction;  and.  when  expounded,  the  exposition, 
after  Ions:  acquiescence,  becomes,  as  it  were,  part  of 
the  instrument;  and  can,  no  more,  be  departed 
from,  than  that  The  Commonwealth  v.  Caton.  4  Call 
h,  and  The  case  of  the  County  Levy.  5  Call  139." 

JWhlch  at  that  time  consisted  of  the  judges  of  the 
high  court  of  chancery;  those  of  the  general  court; 
and  those  of  the  admiralty  assembled  together.  Ch. 
Rev.  102.  And  the  sitting  members,  upon  the  pres- 
ent occasion,  were  Edmund  Pendleton,  George 
Wythe  and  John  Blair,  judges  of  the  high  court  of 
chancery;  Paul  Carrlngton,  Bartholomew  Dan- 
dridge.  Peter  Lyons  and  Jaiues  Mercer,  judges  of  the 
general  court:  and  Richard  Gary,  one  of  the  judges 
of  the  court  of  admiralty. 


John  Caton,  Joshua  Hopkins  and  John 
Lamb  were  condemned  for  treason,  by  the 
general  court,  under  the  act  of  assembly 
concerning  that  offence,  passed  in  1776, 
which  taken  from  the  executive,  the  power 
of  granting  pardon  in  such  cases.*  The 
house  of  delegates  by  resolution  of  the  18th 
of  June,  1782,  granted  them  a  pardon,  and 
sent  it  to  the  senate  for  concurrence ;  which 
they  refused.  The  men,  however,  were  not 
executed,  but  continued  in  jail  under  the 
sentence;  and,  in  October  1782,  the  attor- 
ney general,  moved  in  the  general  court, 
that  execution  of  the  judgment  might  be 
awarded.  The  prisoners  pleaded  the  pardon 
granted  by  the  house  of  delegates:  The 
attorney  general  denied  the  validity  of  the 
pardon,  as  the  senate  had  not  concurred  in 
it:  and  the  general  court  adjourned  the 
case,  for  novelty  and  difficulty,  to  the  court 

of  appeals. 
6  *The  resolution  of  the  house  of  del- 

egates was  in  the  following  words : 
'*In  the  House  of  Delegates, 
** Tuesday  the  18th  of  June,    1782. 

**  Resolved  that  James  Lamb,  Joshna 
Hopkins  and  John  Caton,  who  stand  con- 
victed and  attainted  of  treason  by  judgment 
of  the  general  court,  at  their  last  session, 
and  appear  to  be  proper  objects  of  mercy, 
be  and  are  hereby  declared  to  be  pardoned 
for  the  said  treason,  and  exempted  from 
all  pains  and  penalties  for  the  same ;  pro- 
vided they  and   each   of  them  repair  to  the 

county    of  Augusta  within days  from 

this  time,  and  continue  within  the  said 
county  during  their  natural  lives  respec- 
tively. Ordered  that  Mr.  Patrick  Henry  do 
carry  the  said  resolution  to  the  senate  and 
desire  their  concurrence. ' ' 

The  cause  was  argued  in  the  court  of  ap- 
peals by  Mr.  Randolph,  the  attorney  gfen- 
eral,  for  the  commonwealth,  and  by  Mr. 
Hardy  and  several  other  distinguished  g^en- 
tlemen  for  the  prisoners. 

For  the  commonwealth  it  was  contended, 
that  the  pardon  was  void,  as  the  senate  had 
not  concurred.  That  the  clause  in  the  con- 
stitution might  be  read  two  ways,  either  of 
which  would  destroy  the  pardon.  One  was, 
to  throw  the  words,  **or  the  law  shall  other- 
wise particularly  direct,"  into  a  paren- 
thesis;" which  would  confine  the  separate 
power  of  the  lower  house  to  cases  of  im- 
peachment only;  and  would  leave  these 
where  the  assembly  had  taken  it  from  the 
executive  to  the  direction  of  the  laws  made 
for  the  purpose.  The  other  was,  to  take 
the  whole  sentence  as  it  stands,  and  then 
the  construction  will,  according  to  the  ob- 
vious meaning  of  the  constitution,  be  that, 
although  the  house  of  delegates  must  orig-- 
inate  the  resolution,  the  senate  must  in  all 
cases  concur,  or  it  will  have  no  effect.  For 
it  would  be  absurd  to  suppose,  that  the 
same  instrument  which  required  the  whole 
legislature  to  make  a  law,  should  authorise 
one  branch  to  repeal  it. 

•The  words  of  the  act  are,  "The  governor,  or  In 
case  of  his  death,  inability,  or  necessary  absence, 
the  councillor  who  acts  as  president,  shall  In  no 
wise  have  or  exercise  a  right  of  granting  pardon  to 
any  person  or  persons  convicted  in  manner  afore- 
said, but  may  suspend  the  execution  until  tbe 
meeting  of  the  general  assembly  who  shall  deter- 
mine whether  such  person  or  persons  are  proper 
objects  of  mercy  or  not,  and  order  accordmgly." 
Ch.  Rev.  40. 
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7  *P*or    the    prisoners,    it   was    con- 
tended, that  the  language  of  the  con* 

stitution  embraced  both  sets  of  cases,  as 
well  those  of  impeachment,  as  those  where 
the  assembly  should  take  the  power  of  par-^ 
doning  from  the  executive:  and,  in  both, 
that  the  direction  was  express  that  the 
power  of  pardoning  belonged  to  the  house 
of  delegates.  That  the  words  of  the  consti- 
tution, and  not  conjectures  drawn  from 
the  supposed  meaning  of  the  framers  of  it, 
should  give  the  rule.  That  the  act  of  as- 
sembly was  contrary  to  the  plain  declara- 
tion of  the  constitution;  and  therefore 
void.  That  the  prisoners  were  misguided 
and  unfortunate  men ;  and  that  the  con- 
struction ought,  in  favour  of  life,  to  incline 
to  the  side  of  mercy. 

The  attorney  general,  in  reply,  insisted, 
that  compassion  for  the  prisoners  could  not 
enter  into  the  case ;  and  that  the  act  of  as- 
sembly pursued  the  spirit  of  the  constitu- 
tion. But  that,  whether  it  did  or  not,  the 
court  were  not  authorized  to  declare  it 
void. 

Cur.  adv.  vult. 

WYTHE,  Judge.  Among  all  the  advan- 
tages, which  have  arisen  to  mankind,  from 
the  study  of  letters,  and  the  universal  dif- 
fusion of  knowledge,  there  is  none  of  more 
importance,  than  the  tendency  they  have 
had  to  produce  discussions  upon  the  re- 
spective rights  of  the  sovereign  and  the 
subject;  and,  upon  the  powers  which  the 
different  branches  of  government  may  ex- 
ercise. For,  by  this  means,  tyranny  has 
been  sapped,  the  departments  kept  within 
their  own  spheres,  the  citizens  protected, 
and  general  liberty  promoted.  .But  this 
beneficial  result  attains  to  higher  perfec- 
tion, when  those,  who  hold  the  purse  and 
the  sword,  differing  as  to  the  powers  which 
each  may  exercise,  the  tribunals,  who  hold 
neither,  are  called  upon  to  declare  the  law 
impartially  between  them.  For  thus  the 
pretensions  of  each  party  are  fairly  ex- 
amined, their  respective  powers  ascertained, 
and  the  boundaries  of  authority  peace- 

8  ably  established.     Under    *these  im- 
pressions,   I  approach    the  question 

which  has  been  submitted  to  us:  and,  al- 
though, it  was  said  the  other  day,  by  one 
of  the  judges,  that,  imitating  that  great 
and  good  man  lord  Hale,  he  would  sooner 
quit  the  bench  than  determine  it,  I  feel  no 
alarm ;  but  will  meet  the  crisis  as  I  ought ; 
and,  in  the  language  of  my  oath  of  office, 
will  decide  it,  according  to  the  best  of  my 
skill  and  judgment. 

I  have  heard  of  an  english  chancellor  who 
said,  and  it  was  nobly  said,  that  it  was 
his  duty  to  protect  the  rights  of  the  sub- 
ject, against  the  encroachments  of  the 
crown;  and  that  he  would  do  it,  at  every 
hazard.  But  if  it  was  his  duty  to  protect 
a  solitary  individual  against  the  rapacity 
of  the  sovereign,  surely,  it  is  equally  mine, 
to  protect  one  branch  of  the  legislature, 
and,  consequently,  the  whole  community, 
against  the  usurpations  of  the  other:  and, 
whenever  the  proper  occasion  occurs,  I  shall 
feel  the  duty ;  and,  fearlessly,  perform  it. 
Whenever  traitors  shall  be  fairly  convicted, 
by  the  verdict  of  their  peers,  before  the 
competent  tribunal,  if  one  branch  of  the 
legislature,     without    the    concurrence    of 


the  other,  shall  attempt  to  rescue  the  off- 
enders from  the  sentence  of  the  law,  I  shall 
not  hesitate,  sitting  in  this  place,  to  say, 
to  the  general  court,  Fiat  justitia,  ruat 
coelum;  and,  to  the  usurping  branch  of  the 
legislature,  3'ou  attempt  worse  than  a  vain 
thing;  for,  although,  you  cannot  succeed, 
you  set  an  example,  which  may  convulse 
society  to  its  centre.  Nay  more,  if  the 
whole  legislature,  an  event  to  be  depre- 
cated, should  attempt  to  overleap  the 
bounds,  prescribed  to  them  by  the  people, 
I,  in  administering  the  public  justice  of 
the  country,  will  meet  the  united  powers, 
at  my  seat  in  this  tribunal ;  and,  pointing 
to  the  constitution,  will  say,  to  them,  here 
is  the  limit  of  your  authority ;  and,  hither, 
shall  you  go,  but  no  further. 

Waving,  however,  longer  discussion  upon 
those  subjects,  and  proceeding  to  the  ques- 
tion, immediately,  before  us,  the  case  pre- 
sented is,  that  three  men,  convicted  of 
treason  against  the  state,  and  condemned 
by  the  general  court,  have  pleaded  a  par- 
don, by  the  house  of  delegates,  upon 
9  which  *that    house   insists,  although 

the  senate  refuses  to  concur;  and  the 
opinion  of  the  court  is  asked,  whether  the 
general  court  should  award  execution  of 
the  judgment,  contrary  to  the  allegation  of 
the  prisoners,  that  the  house  of  delegates, 
alone,  have  the  power  to  pardon  them, 
under  that  article  of  the  constitution,  which 
says,  ^'But  he  (the  governour)  shall,  with 
the  advice  of  the  council  of  state,  have  the 
power  of  granting  reprieves  or  pardons, 
except  where  the  prosecution  shall  have 
been  carried  on  by  the  house  of  delegates, 
or  the  law  shall  otherwise  particularly  di- 
rect ;  in  which  cases,  no  reprieve,  or  par- 
don, shall  be  granted,  but  by  resolve  of  the 
house  of  delegates. ' ' 
Two  questions  are  made, 

1.  Whether,  this  court  has  jurisdiction  in 
the  case? 

2.  Whether  the  pardon  is  valid? 

The  first  appears,  to  me,  to  admit  of  no 
doubt ;  for  the  ^ct  constituting  this  court 
is  express,  that  the  court  shall  have  juris- 
diction '*In  such  cases  as  shall  be  removed, 
before  them,  by  adjournment  from  the 
other  courts  before  mentioned,  when  ques- 
tions, in  their  opinion,  new  and  difficult, 
occur."  Chan.  Rev.  102:  which  emphatic- 
ally embraces  the  case  under  consideration. 

The  sole  enquiry  therefore  is,  whether 
the  pardon  be  valid? 

If  we  consider  the  genius  of  our  institu- 
tions, it  is  clear,  that  the  pretensions  of 
the  house  of  delegates  cannot  be  sustained. 
For,  throughout  the  whole  structure  of  the 
government,  concurrence  of  the  several 
branches  of  each  department  is  required  to 
give  effect  to  its  operations.  Thus  the 
governour,  with  the  advice  of  the  council 
of  state,  may  grant  pardons,  commission 
officers,  and  embody  the  militia;  but  he 
can  do  neither  without  the  assent  of  the 
council :  the  two  branches  of  the  legislature 
may  pass  laws,  but  a  bill  passed  by  one  of 
them  has  no  force :  and  the  two  houses  of 
assembly  may  elect  a  judge;  but  an  ap- 
pointment, by  one  of  them  only,  would  be 
useless.  This  general  requisition  of  union 
seems,  of  itself,  to  indicate,  that  nothing 
was  intended  to  be  done,    in     any    depart- 


635 


4  CALL 


Virginia  Rsports,  Annotated. 


I0<I2 


ment,  without  it;  and,  accordingly, 
10  *the  fourth  section  of  the  constitu- 
tion declares,  that  *^The  legislature 
shall  be  formed  of  two  distinct  branches, 
who,  together,  shall  be  a  complete  legisla- 
ture;" and  the  eighth,  *'that  all  laws  shall 
originate  in  the  house  of  delegates,  to  be 
approved  or  rejected  by  the  senate."  Thus 
requiring,  in  conformity  to  the  regulations 
throughout  the  whole  fabric  of  government, 
an  union  of  the  two  branches,  to  constitute 
a  legislature;  and  an  union  of  sentiment  in 
the  united  body,  to  give  effect  to  their  acts. 
And  it  is  not  to  be  believed,  that,  when, 
this  union  was  so  steadfastly  demanded, 
even  in  the  smallest  cases,  it  was  meant  to 
be  dispensed  with,  in  one  of  the  first 
magnitude,  and  which  might  involve  the 
vital  interests  of  the  community. 

But  if  we  advert  to  the  motive  for  •  the 
regulation,  the  necessity  for  concurrence 
will  be  more  apparent.  For  it  is  obvious, 
that  the  contests  in  England  between  the 
house  of  commons,  and  the  crown,  relative 
to  impeachments,  gave  rise  to  it,  as  the 
king  generally  pardoned  the  offender,  and 
frustrated  the  prosecution.  With  this  in 
view,  the  power  of  pardoning  cases  of  that 
kind  was  taken  from  the  executive  here, 
and  committed  to  other  hands,  in  order  that 
the  evil  complained  of,  there,  might  be 
removed.  But  the  interpretation  contended 
for  by  the  house  of  delegates,  in  effect, 
reverses  the  object.  Thus  the  object  was 
to  put  a  check  to  prerogative  in  one  de- 
partment ;  the  effect  is  to  remove  all  check, 
and  establish  prerogative  in  another  de- 
partment. The  object  was  to  prevent  dis- 
appointment, by  one  department,  of  the 
national  will;  the  effect  is  to  enable,  less 
than  a  department,  to  defeat  it.  The  object 
was  to  enable  the  whole  legislature  to  pro- 
vide for  the  public  safety,  by  insuring  the 
punishment  of  dangerous  offenders;  the 
effect  is  to  enable  one  branch  of  the  legis- 
lature to  turn  him  loose  upon  society, 
without  the  consent  of  the  other.  Such 
monstrous  consequences  could  not  have  been 
intended  by  the  framers  of  the  constitu- 
tion. For  what  motive  could  the  conven- 
tion, when  providing  for  the  public  safety, 
have  had  for  an  arrangement,  which  might 
impair,  but  could  not  increase,  it? 
11  *If,  in  a  common  case,  the  house  of 
delegates  was  not  permitted  to  pardon 
without  the  concurrence  of  the  senate,  al- 
though no  public  danger  would  attend  it, 
what  reason  can  be  assigned  for  a  different 
rule,  where  it  was  anxiously  provided  that 
the  legislature  might,  for  the  sake  of  the 
public  security,  prohibit  a  pardon ;  and 
where  the  safety  of  the  state  might  depend 
upon  it? 

This  view  of  the  subject  confines  the  ob- 
ject of  the  provision  of  the  constitution, 
now  under  consideration,  to  cases  where 
the  prosecution  is  carried  on  by  the  house 
of  delegates;  and  justifies  the  first  inter- 
pretation contended  for  by  the  attorney 
general,  of  reading  the  words  **Or  the  law 
shall  otherwise  particularly  direct,"  in 
parenthesis :  so  as  to  limit  the  power  of 
pardoning,  by  the  house  of  delegates,  to 
cases  of  impeachment  prosecuted,  by  them, 
under  the  sixteenth  and  seventeenth  sec- 
tions of  the  constitution.     Which  is,  man*: 


ifestly,  the  intention  of  the  clause.  For  I 
have  shewn  that  the  whole  article  was  bot- 
tomed upon  the  contests  in  Bngland,  be- 
tween the  house  of  commons  and  the  crown, 
relative  to  impeachments;  and  as  the  rem- 
edy applied  there,  by  the  statute  of  William 
the  third,  was  confined  to  that  species  of 
crimes,  leaving  all  others,  to  the  usual 
course  of  pardon  by  the  crown,  or  by  act  of 
parliament ;  so  here  in  pursuance  of  the 
system,  and  in  imitation  of  that  statute, 
the  power  of  pardoning,  by  the  house  of 
delegates,  was  confined  to  cases,  whether 
they  prosecuted  themselves;  leaving  all 
others  to  the  ordinary  course  of  remission, 
by  the  executive  when  they  have  the  power ; 
and,  when  they  have  not,  to  the  legisla- 
ture. For,  although  it  was  reasonable  to 
allow  them  to  relinquish  their  own  suit,  it 
was  not  so,  where  the  prosecution  was 
carried  on  by  government,  for  the  benefit 
of  the  community,  under  laws  made,  by 
both  branches  of  the  legislature,  to  secure 
the  public  safety.  The  word  cases,  in  the 
plural  number,  makes  no  difference,  1.  Be- 
cause it  was  probable  there  would  be  more 
than  one  case  of  a  prosecution  by  the  house 
of  delegates;  and  therefore  the  plural  num- 
ber was  properly  used,  with  a  view  to 
12  that  ^possibility.  2.  Because  the  let- 
ter s  may  be  rejected,  as  accidentally 
added  against  the  intent. 

But  suppose  the  reading,  by  jiarenthesis, 
not  to  be  adopted,  the  pretensions  of  the 
house  of  delegates  would,  nevertheless,  not 
be  authorized. 

1.  Because,  the  construction,  as  the  at- 
torney general  observed,  must  still  be  ac- 
cording to  the  meaning  of  the  constitution  ; 
and,  although  the  house  of  delegates  must 
originate  the  resolution,  the  senate  must 
concur,  or  it  will  have  no  effect;  as  it 
would  be  absurd  to  suppose,  that  the  in- 
strument which  required  the  whole  legis- 
lature to  make  a  general  provision,  should 
authorize  one  branch  to  repeal  it :  and  that, 
too,  in  the  most  vital  cases,  where  the  pro- 
hibition of  pardon  was  concurred  in,  by 
both  houses,  in  order  to  secure  the  public 
safety. 

2.  Because  the  word  resolve  has  tw'o 
senses :  The  first,  where  it  applies  to  the 
affairs  of  the  house  only,  without  affecting- 
the  general  interests  of  the  country ;  and, 
then,  the  resolution  is  complete,  without 
the  assent  of  the  senate.  The  second,  where 
it  extends  to  the  whole  community;  and, 
then,  the  resolution  being  legislative  in 
its  nature,  requires  the  concurrence  of  the 
whole  legislature,  as  every  thing  does, 
which  affects  the  public  at  large. 

The  latter  is  the  sense  in  which  the  word 
ought  to  be  taken  in  the  present  case,  1. 
Because  it  goes  to  repeal  a  law ;  which 
can  only  be  done  by  another  law :  and  that 
makes  the  concurrence  of  the  senate  indis- 
pensable: for  the  constitution  says,  that 
all  laws  shall  originate  in  the  house  of 
delegates,  and  shall  be  approved,  or  rejected 
by  the  senate;  but  a  resolution,  affecting 
the  whole  community,  is,  in  fact,  a  law, 
although  it  bears  a  different  name :  which 
brings  it,  precisely,  within  the  course  of 
legislation  prescribed  by  the  constitution. 
2.  Because  a  word  of  equivocal  significa- 
tion, ought  to   be  understood  according  to 
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that    sense,  which   is   conformable   to    the 
general  scope  of    the    instrument;  for   the 
general    scope  manifests  the  particular  in- 
tent of  those,  who  used  it. 

13  *These  arguments  receive  some 
illustration  from  the  twentieth  sec- 
tion of  the  constitution,  recognizing  the 
power  of  the  whole  legislature,  and  not 
one  branch,  to  abolish  penalties  and  for- 
feitures :  which  is  contravened  b j  the  other 
construction ;  for,  if  the  house  of  delegates 
can  remit  part  of  the  penalty,  thej  may 
the  whole,  as  well  the  forfeiture  of  the 
goods,  as  the  corporal  suffering.  An  idea 
utterly  inconsistent,  with  the  recognition 
of  a  power,  in  the  whole  legislature,  to  do 
it. 

Every  view  of  the  subject,  therefore,  re- 
pels the  construction  of  the  house  of  dele- 
gates: and,  accordingly,  the  practice  is 
said  to  have  been  against  it,  ever  since  the 
formation  of  the  government :  which  seems 
to  have  been  the  understanding  upon  the 
present  occasion ;  for  the  resolution  pro- 
vides, that  it  shall  be  sent,  to  the  senate, 
for  concurrence. 

This  mode  of  considering  the  subject,  ob- 
viates the  objection  made  by  the  prisoners' 
counsel,  relative  to  the  constitutionality  of 
the  law  concerning  treason ;  for,  according 
to  the  interpretation  just  discussed,  there 
is  nothing  unconstitutional  in  it. 

I  am,  therefore,  of  opinion,  that  the 
pardon  pleaded  by  the  prisoners  is  not 
valid;  and  that  it  ought  to  be  so  certified, 
to  the  general  court. 

PENDLETON,  President.  Upon  the 
preliminary  question,  respecting  the  power 
of  the  general  court  to  adjourn  criminal 
cases  into  this  court  for  difficulty,  and  of 
this  court  to  hear  and  decide  upon  them 
when  so  adjourned ;  it  is  objected  that  the 
law  for  establishing  the  general  court, 
gives  that  court  a  power  to  hear  and  de- 
termine all  treasons,  murders,  felonies,  or 
other  crimes  and  misdemeanours,  and  makes 
no  provision  for  an  appeal,  or  writ  of  error 
to  this  court,  or  adjournment  iiither,  on  ac- 
count of  difficulty.  But  this,  to  decide  the 
present  question,  concludes  nothing;  since 
the  same  law  gives  that  court  power  to 
take  cognizance  of,  and  t(t  hear  and  deter- 
mine all  civil  suits  at  common  law,  and 
some    other     controversies;    and    is 

14  equally  silent  as  to  an  appeal,  *writ 
of  error,  or  power  of  adjournment,  in 

those  cases ;  and  yet  there  is  no  doubt  but, 
in  such  cases,  the  writ  of  error  will  lie,  or 
the  decision  may  be  adjourned  hither  by 
that  court.  'Tis  not,  therefore,  to  this  law, 
but  to  that  for  constituting  this  court,  we 
must  recur  for  the  rule  by  which  to  deter- 
mine the  question.  The  jurisdiction  given 
to  the  court  has  three  branches : 

1.  An  original  jurisdiction  over  such 
suits  as  may  be  commenced,  or  adjourned 
there,  by  direction  of  any  particular  law, 
without  which,  no  original  suit  can  be 
commenced  in  this  court ;  of  this  nature  are 
the  land  claims  now  depending;  and  im- 
peachments, which  the  constitution  of  gov- 
ernment allows  against  the  judges  of  ,tbe 
general  court. 

2.  Of  such  as  shall  be  brought  before 
them  by  appeal  from,  or  writ  of  error  to, 
decrees  of  the  high  court  of  chancery,  judg- 


ments of  the  general  court,  or  sentences  of 
the  court  of  admiralty,  when  they  are 
final,  and  the  matter  in  controversy  be 
equal,  in  value,  to  ;f50.,  or  be  a  freehold, 
or  franchise. 

3.  Also,  in  such  cases  as  shall  be  re- 
moved before  them,  by  adjournment  from 
the  other  courts,  when  questions,  in  their 
opinion  new  and  difficult,  occur. 

A  fourth  branch  of  business  is  men- 
tioned, but  that  was  of  a  special  nature, 
and  will  cease,  as  soon  as  two  suits  now 
depending,  are  determined. 

In  the  two  first  branches,  the  terms  suits 
and  controversies  are  used,  in  terms  proper 
to  describe  disputes  between  litigant  par- 
ties, and  would  seem  to  exclude  criminal 
cases;  especially  when  the  idea  of  value  is 
annexed  to  them ;  which  cannot  be  applied 
to  that  inestimable  blessing,  life.  But,  in 
the  third  branch,  those  terms  are  dropt, 
and  the  more  general  one  of  cases  adopted ; 
which  appears  to  have  been  the  result  of 
wisdom,  and  contemplated  leaving  the  other 
courts  at  full  liberty  to  adjourn  every  case 
before  them,  whether  civil  or  criminal,  if 
upon  a  view  of  its  difficulty  or  its  impor- 
tance, either  in  itself,  or  the  conse- 
15  quences  ^attending  it,  they  shall 
choose  to  refer  it  to  the  decision  of 
the  whole  judges,  in  their  collective  capa- 
city, in  this  court.  The  words  are  general 
enough  to  comprehend  criminal  as  well  as 
civil  cases;  for  the  former  are,  equally 
with  the  latter,  cases  on  which  the  judges 
are  to  decide ;  and,  of  course,  in  which  they 
are  authorized  to  refer  the  decision  to  this 
court;  for  that  power,  in  them,  is  implied, 
in  giving  this  court  jurisdiction  over  cases 
so  adjourned.  It  has  been  supposed,  how- 
ever, that  the  general  terms  cases,  is  ex- 
plained to  mean  the  same  as  suits  and 
controversies  in  the  two  first  branches,  by 
a  subsequent  clause  of  the  act,  which  di- 
rects that  a  clear  and  concise  state  of  the 
case  of  each  party  in  such  appeal,  writ  of 
error,  or  controversy  adjourned,  shall  be 
prepared  and  signed  by  his  counsel,  printed 
at  his  expence,  and  that  expence  taxed  in 
the  bill  of  costs,  and  one  delivered  to  each 
judge.  Words  which  undoubtedly  refer  to 
controversy,  where  there  are  contending 
parties,  expences,  and  costs,  to  be  taxed 
upon  the  event  of  the  determination.  Yet, 
I  should  think  this  latter  clause  insuffi- 
cient to  control  so  important  a  power  as 
appears  to  be  given  in  the  first  clause ;  even 
if  it  did  not  admit  of  an  application  to  a 
different  purpose,  than  that  of  explaining 
the  term  cases,  used  in  the  clause  giving 
the  jurisdiction.  But,  I  conceive  this  di- 
versification of  the  terms  not  to  have  been 
used  by  the  legislature  lightly,  or  intended 
to  convey  the  same  idea  by  different  ex- 
pressions, but  was  wisely  made  to  answer  a 
just  and  proper  purpose ;  as  thus,  criminal 
cases,  as  well  as  civil  controversies,  might 
be  adjourned  under  the  terms  of  the  first 
clause.  In  such  there  were  no  parties  to 
prepare  a  state  of  the  case,  or  pay  the  ex- 
pence  of  printing  them,  nor  costs  to  be 
awarded  in  which  they  were  to  be  included  ; 
and  therefore,  in  those  instances,  this  state 
of  the  case  was  not  required  to  be  made ; 
for  that  was  to  be  done  only  in  civil  con- 
troversies adjourned.     I  interpret   this   lat- 
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ter  clause  therefore,  not  as  explanatory   of 

the  whole  jurisdiction  given  by  the  former 

clause,  but  as   restraining  the  necessity  of 

printed    cases  to  a  particular   sort  of 

16  those     cases     which    might   *be   ad- 
journed, and  then  there  remains  with 

me  no  difficulty  in  the  question.  The 
argument  of  inconvenience  is  mentioned ; 
which  is  always  properly  considered  as  of 
great  weight  in  determining  a  new  case; 
especially  in  this  court,  whose  decisions 
are  to  fix  the  law.  If  I  was  to  consider 
this  question  in  a  political  light,  I  should 
wonder  indeed,  that  disputes  about  property 
to  the  value  of  £50,  ^  which  dwindles  into 
nothing  when  compared  with  the  subject 
which  gives  rise  to  the  present  discussion, 
might  be  removed  for  difficulty,  and  that 
in  a  case  where  the  judges  are  to  decide 
between  the  safety  of  the  state  on  the  one 
hand,  and  the  life  of  a  citizen  on  the  other, 
however  overwhelmed  with  doubts  and  diffi- 
culties, they  must  go  through  them  and 
determine  without  that  assistance  which 
they  might  wish  to  have  on  the  occasion ; 
the  reason  for  such  assistance,  must  in- 
crease in  proportion  to  the  magnitude  of 
the  subject;  and  therefore,  although  the 
legislature  seems  to  think  some  things  too 
low,  they  do  not  declare  any  thing  too  high, 
for  the  jurisdiction  of  this  court,  that  is 
within  the  judiciary  powers.  The  objection 
of  some  of  the  judges,  not  being  present, 
would  be  unanswerable,  if  matters  of  fact 
were,  to  be  discussed,  on  the  final  judgment 
pronounced  here ;  but  as  it  is  a  matter  of 
law  and  not  fact  to  be  determined  on,  I 
do  not  see  the  inconveniences  or  impro- 
priety of  their  absence ;  or,  if  their  presence 
should  be  desired,  why  a  mode  may  not  be 
adopted  to  bring  them  hither.  As  to  the 
delay,  I  can  only  say,  it  is  left  with  the 
judges  of  the  general  coutt  to  determine, 
upon  considering  the  difficulty  and  im- 
portance of  the  case  on  the  one  hand,  and 
the  delay  and  other  inconveniences  on  the 
other,  to  determine  whether  they  will  de- 
cide themselves,  or  require  the  assistance  of 
the  other  judges.  This  power  the  legisla- 
ture have  given  them,  and  I  have  neither 
inclination  nor  authority  to  take  it  from 
them. 

The  question,  upon  the  merits,  is  whether 

by    the  paper  stated  in   the   record   as    the 

resolution  of  the  house  of  delegates,  these 

three    unhappy  men  stand  pardoned  of  the 

treason  of  which  they  are  attained  in 

17  the  general  court,  or  still  ^remain  sub- 
ject to  the  execution  of  the  judgment 

which  passed  against  them  upon  their  con- 
viction? If  the  exclusive  power  of  the  house 
of  delegates  on  this  occasion  was  to  be  ad- 
mitted, it  would  be  difficult  to  maintain  that 
this  resolution  should  operate  as  a  pardon, 
since  those  who  made  it,  by  sending  it  to  the 
senate  for  their  concurrence,  appear  to  have 
suspended  its  operation  until  the  concur- 
rence of  the  senate  Fhould  be  obtained ; 
which  not  having  happened,  the  force  of  it 
stands  as  yet  suspended;  or  rather  the  sen- 
ate by  rejecting  this,  and  the  house  of  del- 
egates not  passing  another,  their  power 
remains  unexercised,  and  the  attainder  re- 
tains its  full  force.  But,  as  I  do  not  make 
this  the  ground  of  my  judgment,  I  shall 
pass    to    the  two    great  points  into   which 


the  question  has  been  divided,  whether,  if 
the  constitution  of  government  and  the  act 
declaring  what  shall  be  treason  are  at  va- 
riance on  this  subject,  which  shall  prevail 
and  be  the  rule  of  judgment?  And  then* 
whether  they  do  contravene  each  other?  The 
constitution  of  other  governments  in  Europe 
or  elsewhere,  seem  to  throw  little  light  upon 
this  question,  since  we  have  a  written  rec- 
ord of  that  which  the  citizens  of  this  state 
have  adopted  as  their  social  compact ;  and 
beyond  which  we  need  not  extend  our  re- 
searches. It  has  been  very  properly  said, 
on  all  sides,  that  this  act,  declaring  the 
rights  of  the  citizens,  and  forming  their 
government,  divided  it  into  three  great 
branches,  the  legislative,  executive,  and 
judiciary,  assigning  to  each  its  proper 
powers,  and  directing  that  each  shall  be 
kept  separate  and  distinct,  must  be  consid- 
ered as  a  rule  obligatory  upon  every  de- 
partment, not  to  be  departed  from  on  any 
occasion.  But  how  far  this  court,  in  whom 
the  judiciary  powers  may  in  some  sort  be 
said  to  be  concentrated,  shall  have  power 
to  declare  the  nullity  of  a  law  passed  in  its 
forms  by  the  legislative  power,  without  ex- 
ercising the  power  of  that  branch,  contrary 
to  the  plain  terms  of  that  constitution,  is 
indeed  a  deep,  important,  and  I  will  add, 
a  tremendous  question,  the  decision  of^ 
which  might  involve  consequences  to' 
which  gentlemen  may  not  have  extended 
their  ideas.  I  am  happy  in  being* 
18  *of  opinion  there  is  no  occasion  to 
consider  it  upon  this  occasion;  and 
still  more  happy  in  the  hope  that  the  wis- 
dom and  prudence  of  the  legislature  will 
prevent  the  disagreeable  necessity  of  ever 
deciding  it,  by  suggesting  the  propriety  of 
making  the  principles  of  the  constitution 
the  great  rule  to  direct  the  spirit  of  their 
laws. 

It  was  argued  by  the  counsel  for  the  pris- 
oners, that  the  interpretation,  now  to  be 
made,  ought,  in  favour  of  life,  to  incline  to 
the  side  of  mercy,  and  that  compassion  for 
the  misguided  and  unfortunate  ought  to 
have  some  influence  on  our  decision. 

Mercy — divine  attribute!  Often  neces- 
sary to  the  best:  sometimes  due  to  the 
worst:  and,  from  the  infirmities  of  our  na- 
ture, always  to  be  regarded,  when  circum- 
stances will  admit  of  it.  But  how,  in  public 
concerns,  this  is* to  be  accomplished  with 
just  attention  to  the  general  welfare,  has, 
in  every  age,  been  a  desideratum  with 
statesmen  and  legislators.  For,  in  human 
associations,  other  considerations,  as  well 
as  the  dictates  of  mercy,  must  be  attended 
to.  Compassion  for  the  individual  must 
frequently  yield  to  the  safety  of  the  com- 
munity. Society  proceeds  upon  that  prin- 
ciple. Men  surrender  part  of  their  natural 
rights  to  ensure  protection  for  the  residue 
against  domestic^  violence,  and  hostilities 
from  abroad ;  which  can  only  be  effected  by 
the  due  execution  of  wholesome  laws  cal- 
culated to  maintain  the  rights  of  private 
citizens,  and  the  integrity  of  the  state. 
But  how  would  this  be  promoted  by  letting- 
loose  notorious  offenders  to  bum,  to  rob, 
and  to  murder,  or  to  aid  a  foreign  foe  in 
his  unjust  attempts  upon  the  liberties  of 
the  country?  Mercy,  in  such  cases,  to  one, 
would  be  cruelty  to  the  rest. 
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Aware  of  this,  the  makers  of  the  consti- 
tution, considering  that,  although,  in  rep- 
resentative governments,  the  laws  should 
be  mild,  they  ought  to  be  rigidly  executed ; 
and  that,  although  a  power  to  pardon,  which 
had  often  been  abused  in  England,  should 
exist  some  where,  it  ought  never  to  be  ex- 
ercised without  proper  cause,  framed  the 
clause  now  under  consideration;  which 
provides     that     the     governour,    or 

19  *chief  magistrate,  **8hall  not,   under 
any    pretence,    exercise    any     power 

or  prerogative  by  virtue  of  any  law,  stat- 
ute, or  custom  of  England;  but  he  shall, 
with  the  advice  of  the  council  of  state, 
have  the  power  of  granting  reprieves  and 
pardons:"  not  in  all  cases  indiscriminately, 
but  in  such  only  as  were  least  liable  to 
abuse ;  the  rest  were  confided  to  agents  less 
exposed  to  temptation. 

Thus  the  power  was,  in  general,  com* 
mitted  to  the  executive :  But,  as  to  cases 
concerning  the  conduct  of  public  officers, 
and  those  which  policy  might  suggest  to 
the  legislature  as  proper  to  be  taken  from 
the  chief  magistrate  and  his  council,  it  was 
thought  a  safer  depository,  beyond  the 
reach  of  the  various  passions  and  motives 
which  might  influence  a  few  individuals, 
would  be  found  in  the  general  assembl3^: 
and  therefore  the  clause  excepts  cases  of 
impeachment;  and  those  which  the  law 
might  otherwise  provide  for.  In  these,  the 
power  of  pardoning  is  reserved  to  the  rep- 
resentatives of  the  people :  But  whether  to 
one  or  both  houses  is  the  important  ques- 
tion. A  question  which  should  be  decided 
according  to  the  spirit,  and  not  by  the 
words  of  the  constitution. 

The  language  of  the  clause  is  inaccurate, 
and  admits  of  both  the  constructions  men- 
tioned by  the  attorney  general,  that  is  to 
say,  1.  By  throwing  the  words,  **or  the 
law  shall  otherwise  particularly  direct," 
into  a  parenthesis,  to  confine  the  power  of 
pardoning,  by  resolution  of  the  house  of 
delegates  alone^  to  cases  of  impeachment 
only :  and  to  leave  those  which  the  general 
assembly  might  take  from  the  executive, 
to  the  direction  of  the  laws  made  for  the 
purpose.  2.  By  taking  the  clause  alto- 
gether, to  make  the  representatives  of  the 
people  the  source  of  mercy,  provided  the 
consent  of  the  senate  was  obtained.  Either 
view  of  the  subject  satisfies  the  present 
enquiry^  but  I  prefer  the  first,  as  most 
congenial  to  the  spirit,  and  not  inconsist- 
ent with  the  letter,  of  the  constitution. 

The  treason   law   appears    to  have    been 

framed  upon  this  idea;  and,  in  passing  it, 

the  legislature    have,  in  my  opinion, 

20  'pursued,  and  not  violated,  the  con- 
stitution. Indeed  the  house  of  dele- 
grates  appear  to  have  understood  it  so  them- 
selves, as  they  sent  the  resolution  to  the 
senate  for  their  concurrence,  which  not 
having  been  obtained,  the  resolution  is  of 
no  force,  and  the  pardon  falls  to  the 
ground. 

Chancellor  Blair  and  the  rest  of  the 
judges,  were  of  opinion,  that  the  court  had 
power  to  declare  any  resolution  or  act  of 
the  legislature,  or  of  either  branch  of  it, 
to  be  unconstitutional  and  void ;  and,  that 
the  resolution  of  the  house  of  delegates,  in 
this   case,  was  inoperative,    as   the  senate 


had  not  concurred  in  it.  That  this  would 
be  the  consequence  clearly,  if  the  words, 
^*or  the  law  shall  otherwise  particularly  di- 
rect," were  read  in  a  parenthesis ;  for  then 
the  power  of  pardoning  by  the  house  of  del- 
egates, would  be  expressly  confined  to 
cases  of  impeachment  by  that  house;  and, 
if  read  without  the  parenthesis,  then  the 
only  difference  would  be,  that  the  assent  of 
the  two  houses  would  be  necessary;  for  it 
would  be  absurd  to  suppose  that  it  was  in- 
tended, by  the  constitution,  that  the  act  of 
the  whole  legislature  should  be  repealed 
by  the  resolution  of  one  branch  of  it, 
against  the  consent  of  the  other. 

The  certificate  to  the  general  court  was 
as  follows: 

*^The  court  proceeded,  pursuant  to  an 
order  of  the  court  of  Thursday  last,  to  ren- 
der their  judgment  on  the  adjourned  ques- 
tion, from  the  general  court,  in  the  case  of 
John  Caton,  Joshua  Hopkins  and  James 
Lamb ;  whereupon  it  is  ordered  to  be  certi- 
fied, to  the  said  general  court,  as  the 
opinion  of  this  court,  that  the  pardon,  by 
resolution  of  the  house  of  delegated,  sev- 
erally pleaded  and  produced  in  the  said 
court,  by  the  said  John  Caton,  Joshua  Hop- 
kins and  James  Lamb,  as  by  the  record  of 
their  case  appears,  is  invalid." 

N.  B.  It  is  said,  that  this  was  the  first 
case  in  the  United  States,  where  the  ques- 
tion relative  to  the  nullity  of  an  un- 
21  constitutional  'law  was  ever  discussed 
before  a  judicial  tribunal:  and  the 
firmness  of  the  judges  (particularly  of  Mr. 
Wythe,)  was  highly  honourable  to  them; 
and  will  always  be  applauded,  as  having, 
incidentally,  fixed  a  precedent,  whereon, 
a  general  practice,  which  the  people  of  this 
country  think  essential  to  their  rights  and 
liberty,  has  been  established. 


Case  of  the  Loyal  and  Greenbrier 
Companies. 

[May.  1788.] 

Land  ComiMiiiM— Failure  to  Complete  Surveys— What 
Sufficient  Excuse*— Case  at  Bar.— Tbe  Indian  war  in 
1754.  and  tbe  subsequent  acts  of  tbe  kindly  govern- 
ment preventlnir  the  settlement  of  tbe  lands  lyinff 
within  tlie  boundaries  claimed  by  tbe  Loyal  and 
Greenbrier  companies  were  sufficient  excuses  for 
those  companies,  for  not  completing  their  surveys, 
and  obtaininir  patents  for  the  lands  within  the 
periods  prescribed  by  the  orders  of  council,  under 
which  they  were  claimed. 

Waste  Lands— Mode  of  Talcing  Up.— Waste  lands 
before  the  revolution,  were  taken  up,  by  order  of 
council,  in  general  cases:  and  by  warrant  from 
the  governour  for  military  services. 

Same— PoriB  of  Order  of  I'alcinff  Up.— Form  of  the 
orders  of  council  under  which  lands  were  taken 
up. 

Same— Priority  of  Grant— How  Obtained.— An  entry  in 
the  council  books,  if  followed  by  an  order  of  coun- 
cil, rave  priority  of  errant 

By  the  first  section  of  the  act  of  assem- 
bly, for  adjusting  and  settling  the  titles  of 
claimers  to  unpatented  lands,  passed  at  the 
May  session  1779,  it  Ir  provided.  That  sur- 
veys of  waste  lands  upon  the  western  waters 
before  the  first  of  January  1778,  and  upon 
the  eastern  waters  before  the  end  of  that 
assembly,  **upon  any  order  of 
22        council,!    or    entry    in    the  ^council 

.  *The  principal  case  is  cited  in  Maze  v.  Hajnilton, 
Wythe  52. 

tThere  were  two  modes  of  taking  np  waste  and 
unappropriated  lands  at  that  time.  One  was  by 
obtaining  an  order  of  council  simply;  the  form 
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books,  and  made  durinc:  the  time  in 
which  it  should  appear,"  either  from  the 
original,  or  any  subsequent  order,  entry, 
or  proceedings  in  the  council  books,  that 
such  order  or  entry  remained  in  force,  the 
terms  of  which  had  been  complied  with, 
or  the  time  for  performing  the  same  unex- 
pired, should  be  good  and  valid.  Ch.  Rev. 
90. 

By  the  fourth  section  it  is  enacted  as 
follows,  **And  whereas  great  numbers  of 
people  have  settled  in  the  country  upon  the 
western  waters,  upon  waste  and  unappro- 
priated lands,  for  which  they  have  been 
hitherto  prevented  from  suing  out  patents 
or  obtaining  legal  titles  by  the  king  of 
Great  Britian's  proclamations  or  instruc- 
tions to  his  govemours,  or  by  the  late 
change  of  government,  and  the  present  war 
having  delayed  until  now,  the  opening  of  a 
land  office,  and  the  establishment  of  any 
certain  terms  for  granting  lands,  and  it  is 
just  that  those  settling  under  such  circum- 
stances should  have  some  reasonable  allow- 
ance for  the  charge  and  risk  they  have 
incurred,  and  that  the  property  so  acquired 
should  be  secured  to  them :  Be  it  therefore 
enacted,  That  all  persons  who,  at  any  time 
before  the  first  day  of  January,  in  the  year 
one  thousand  seven  hundred  and  seventy- 
eight,  have  really  and  bona  fide  settled 
themselves  or  their  families,  or  at  his, 
her,  or  their  charge,  have  settled  others 
upon  waste  or  unappropriated  lands 
23  on  the  said  western  waters,  *to  which 
no  other  person  hath  any  legal  right 
or  claim,  shall  be  allowed  for  every  family 
so  settled,  four  hundred  acres  of  land,  or 
such  smaller  quantity  as  the  party  chooses, 
to  include  such  settlement.  And  where 
any  such  settler  hath  had  any  survey  made 
for  him  or  her,  under  any  order  of  the 
former  government,  since  the  twenty-sixth 
day  of  October  in  the  year  one  thousand 
seven  hundred  and  sixty-three,  in  consider- 
ation of  such  settlement  for  less  than  four 
hundred  acres  of  land,  such  settler,  his  or 
her  heirs,  may  claim  and  be  allowed  as 
much  adjoining  waste  and  unappropriated 
land,  as  together  with  the  land  so  surveyed 

of  wblch,  in  tbe  year  1721,  was  sometimes  as  follows 

to  wit,  "On  the  petition  of ,  leave  is  granted 

him  to  take  up acres  of  land   lyinff  in   the 

county  of  ."    But  this  form  seems   to  have 

afterwards  changed  to  the  foUowinur,  "On  the  peti- 
tion of ,  leave  is  firranted  him  to  take  up 

acres  of  vacant  land  lyinsr  in  the  county  of ; 

and  four  years  allowed  to  survey,  and  pay  rights, 
on  return  of  the  plan  to  the  secretary's  office."  A 
copy  of  this  order  was  carried  to  the  auditor's  office, 
who  made  an  entry  of  it,  and  certified  it  on  the  copy 
of  the  order,  which  was  then  lodged  with  the  sur- 
veyor; but  was  seldom,  if  ever,  referred  to,  by  him, 
in  the  survey.  The  other  mode  was  for  military 
.services;  and  in  order  to  obtain  the  stipulated 
quantities,  a  warrant  was  procured  from  the  ffov- 
ernour,  by  each  officer  or  soldier,  directing  the  sur- 
veyor to  survey  the  land  for  him.  This  however 
was  often  impracticable  to  the  claimant,  from  dis- 
tance, poverty  and  other  causes;  which,  it  is  said, 
was  the  source  of  srreat  popularity  to  general  Wash- 
inerton;  who,  after  the  Indian  war,  obtained  the 
warrants  for  all  the  officers  and  soldiers  of  his  regi- 
ment; and  had  the  surveys  made,  and  transmitted 
the  plans  to  them,  so  as  to  prevent  their  falling  into 
the  hands  of  speculators,  and  obtaining  little,  or 
nothing,  for  their  rights. 

I  have  understood,  that  an  entry  in  the  council 
books,  describing:  the  land  Intended  to  be  taken  up, 
would,  if  an  order  of  the  board  afterwards  followed 
it,  be  sufficient  to  entitle  the  petitioner  to  priority  of 
grant:  which  seems  to  be  sanctioned,  by  the  first 
section  of  the  act  of  1779,  Ch.  Rev.  90.  declaring 
such  entries  to  be  valid. 


will  make  up  the   quantit3^  of  four  hundred 
acres.'*     Ch.  Rev.  91. 

The  fifth  section  provides  for  the  case  of 
villagers;  and,  afterwards,  directs,  that 
'^AU  persons  who,  since  the  said  first  day 
of  January,  in  the  year  one  thousand  seven 
hundred  and  seventy-eight,  have  actually 
settled  on  any  waste  or  unappropriated 
lands  on  the  said  western  waters,  to  which 
no  other  person  hath  a  just  or  legal  right, 
or  claim,  shall  be  entitled  to  the  preemp- 
tion of  any  quantity  of  land,  notexceeding* 
four  hundred  acres,  to  include  such  settle- 
ment, at  the  state  price  to  other  pur- 
chasers.''    Ch.  Rev.  92. 

By  the  seventh    section,  it  is  enacted   as 
follows,  '^And  whereas  it  hath  been  repre- 
sented to  the  general   assembly,   that  upon 
lands  surveyed,   for   sundry   companies   by 
virtue    of   orders  of  council,  many    people 
have    settled   without   specific   agreement, 
but  yet  under  the  faith  of  the  terms  of  sale 
publicly  offered  by  the  said   companies    or 
their    agents   at    the   time*  of   such  settle- 
ments,   who  have  made  valuable   improve- 
ments   thereon:    Be    it    enacted    and    de- 
clared, That  all  persons  so  settled  upon  any 
unpatented  lands,  surveyed  as  before  men- 
tioned,   except   only   such  lands  as   before 
the  settlement  of  the  same,  were  notoriously 
reserved    by  the   respective   companies  for 
their  own  use,  shall  have  their  titles   con- 
firmed to  them    by   the   members  of    such 
companies,  or  their  agents,  upon  payment 
of    the    price  at    which    such    lands    were 
offered  for  sale  when  they  were  settled,  to- 
gether with  interest  thereon  from  the  time 
of  the  respective  settlements,  provided 
24        they  ^compromise   their  claims  with 
the  said  companies,    or  lay  them  t>e- 
fore  the  commissioners  for  their  respective 
counties,  to  be  appointed  by  virtue  of  this 
act,  and  have  the  same  tried  and  determined 
by  them,  in  manner  herein  after  directed." 
Ch.  Rev.  92. 

The  tenth  section  directs,  **that  all 
claims  for  lands  upon  surveys  under  any 
order  of  council,  or  entry  in  the  council 
books,  shall,  by  the  respective  claimers,  be 
laid  before  the  court  of  appeals,"  who  were 
to  hear  and  determine  them  in  a  summary 
way,  upon  such  evidence- as,  in  the  opinion 
of  the  court,  the  nature  of  the  case  mi|^ht 
require.     Ch.  Rev.  94. 

Under  the  foregoing  acts  of  assembly, 
the  Loyal  and  Greenbrier  companies  pre- 
sented, in  December  1779,  petitions  to  the 
court  for  the  confirmation  of  their  respec- 
tive titles  to  lands  claimed  by  them  under 
certain  orders  of  council. 

That  of  the  Loyal  company  (written  by 
judge  Pendleton,  who  was  a  member  of  the 
company]  set  forth.  That  under  the  late 
government,  ^'and  according  to  the  forms 
thereof  for  granting  lands  in  this  state," 
— an  order  of  the  governour  and  council,  of 
the  12th  July  1749,  was  made;  whereby 
leave  was  granted  to  John  Lewis,  Thomas 
Walker,  and  others,  to  take  up  and  survey 
800,000  acres  of  land  in  one,  or  more,  sur- 
veys, beginning  on  the  bounds  between  this 
state  and  North  Carolina,  and  running  to 
the  westward,  and  to  the  north,  so  as  to 
include  the  said  quantity;  **and  they  were 
allowed  four  years  time  to  survey  and  pay 
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rig'hts   for    the   same,    upon    return  of  the 
plans  to  the  secretary's  office." 

That  **the  gfrantees  being  wholly  stop'd, 
in  their  endeavours  to  carry  the  said  order 
into  execution,  the  governour  and  council, 
by  their  order  of  June  14th,  1753,  allowed 
them  the  further  term  of  four  years  for 
completing  their  surveys  of  the  said  land ; 
whereupon  the  company  in  order  to  encour- 
age the  speedy  settlement  of  that  frontier, 
appointed  Thomas  Walker,  esq.  one  of  their 
number,  agent,  with  power  and  direction 
to  survey  any  of  the  said  land  in  small 
parcels,  and  sell  the  same  to  settlers,  at 
the  rate  of  three  pounds  per  hundred 
acres,  over  and  above  the  expense  of  sur- 
veyors' fees  and  rights/' 

25  *^  ^That  these  terms  being  published, 

through  the  states  of  America,  were 
so  generally  agreeable,  that,  in  that  year 
and  the  beginning  of  the  following,  there 
was  surveyed  and  sold  the  several  parcels 
in  the  schedule  annexed;  and  the  company 
would  have  been  able  to  have  completed 
their  whole  surveys  within  the  time  allowed 
them,  but  that,  in  the  said  year  1754,  a  war 
commenced,  in  that  country,  with  the 
neighbouring  Indians,  which  stop'd  their 
further  progress,  and  drove  all  or  the 
greater  part  of  the  settlers  from  the  lands 
surveyed  and  sold  them." 

^'That,  on  the  establishment  of  peace,  the 
company,  on  the  25th  of  May,  1763,  peti- 
tioned the  then  governour  and  council  for  a 
renewal  and  confirmation  of  their  said 
grant,  having  been  hindered,  by  the  war, 
from  performing  the  condition  thereof,  but 
the  board  were  of  opinion  that  they  were 
restrained,  by  the  king's  instructions,  from 
granting  such  renewal  and  confirmation," 
so  that  the  denial  arose,  not  for  want  of 
equity  in  its  foundation,  but  because  the 
British  ministry  designing  to  oppress 
America  and  stop  the  settlement  of  that, 
**frontier  (too  remote  to  be  easily  sub- 
jugated") had  '^instructed  their  governour 
not  to  grant  any  lands  on  the  waters  of  the 
Mississippi ;  and  a  royal  proclamation  had 
issued  prohibiting  all  persons  from  settling 
on  any  of  those  lands,  and  even  requiring 
those,  settled  under  patents,  to  remove  to 
the  interior  parts  of  the  country." 

That,  in  this  situation  of  things,  the 
company  being  unable  to  proceed  any  fur- 
ther, many  people  applied  to  the  agent  for 
sales  of  sundry  parts  of  the  land,  at  the 
price  fixed  as  aforesaid ;  and  were  promised 
it,  if  the  company  should  ever  be  able  to 
make  them  titles:  Otherwise,  those,  who 
settled,  were  to  abide  the  consequences  of 
their  settlement ;  and,  on  those  terms,  great 
numbers  did  settle. 

That,  in  1773,  the  governour  and  council 
were  instructed  to  grant  lands  in  the  back 
country  to  the  officers  and  soldiers  in  the  last 
war,  who  were  entitled  thereto  under  the 
king's  proclamation  in  1763:  '* whereupon 
some  of  the  said  officers  attempting  to  locate 
their  warrants  upon  old  settlements 
26  *made  under  contracts  of  this  com- 
pany, and  of  other  grantees  of  lands  on 
Greenbrier  river,  the  said  Thomas, Walker, 
and  brigadier  general  Andrew  L<ewis,  agent 
for  the  Greenbrier  company,  on  behalf  of 
their   respective   principles  represented  the 


matter  to  the  governour  and  council,  who, 
on  the  16th  day  of  December,  1773,  made 
the  following  order,  ^On  consideration  of 
the  several  petitions  of  Thomas  Walker, 
in  behalf  of  himself  and  the  other  members 
of  the  Loyal  company ;  and  also  of  Andrew 
Lewis,  agent  for  the  Greenbrier  company, 
praying  that  the  grants  made  to  the  officers 
and  soldiers  under  his  majesty's  proclama- 
tion in  1763,  may  not  be  suffered  to  be  lo- 
cated so  as  to  interfere  with  their  grants: 
and  also,  of  the  petition  of  sundry  inhabit- 
ants settled  on  those  grants  to  the  same 
purpose;  and  of  the  counter  petition  of 
Hugh  Mercer  and  sundry  other  officers,  the 
board  were  of  opinion,  and  it  was  accord- 
ingly ordered  that  the  officers  and  soldiers 
be  at  liberty  to  locate  their  lands  wherever 
they  shall  desire,  so  as  not  to  interfere  with 
legal  surveys,  or  actual  settlements:  That 
every  officer  be  allowed  a  distinct  survey 
for  every  thousand  acres;  and  that  those 
are  to  be  deemed  settlers,  who  resided  on 
any  tract  of  land  before  last  October,  and 
continued  to  do  so,  having  cleared  some 
part  thereof,  whereby  their  intention  to 
reside  is  manifested.  And  that  every  set- 
tler shall  have  fifty  acres,  at  least;  and, 
also,  for  every  three  acres  of  cleared  land, 
fifty  acres  more,  and  so  in  proportion, 
which  is  to  be  taken  as  part  of  the  grants 
of  the  said  companies  respectively,  when 
the  land  office  shall  be  open  to  them,  unless 
such  settlers  shall  chuse  to  hold  under  the 
officers  and  soldiers,  or  any  of  them,  rather 
than  under  the  said  companies.'  "  That 
this  order,  proved,  **that  the  governour  and 
council  considered  the  grant,  to  the  Loyal 
company,  as  then  remaining  in  force;  and 
that  a  time  would  come  when  the  land  office 
(then  shut  up  by  the  royal  instructions) 
would  be  open  to  them  for  confirmation  of 
the  whole;  and  that,  in  the  mean  time, 
they  allowed  the  actual  settlers  to  shelter 
themselves  under  the  said  grants  for  pro- 
tecting their  settlements,  in  case  they 
27  preferred  *that  to  a  bargain  with  the 
officers;  which  claim,  under  the  com- 
pany, was  obviously  to  be  obtained,  of 
them,  upon  the  terms  of  paying  the  price 
of  three  pounds  per  hundred  acres,  origi- 
nally fixed  thereon,  and  so  it  was  well  un- 
derstood by  all  persons  concerned." 

That  in  consequence  of  the  last  men- 
tioned  order  of  the  governour  and  council, 
the  agent,  for  the  company,  surveyed,  in 
1774  and  1775,  the  several  parcels  of  land, 
and  for  the  persons  whose  names  and  their 
respective  quantities  were  contained  in  a 
schedule  annexed:  ^* Which  surveys  the 
company  intended  to  have  returned  to  the 
secretary's  office;  obtained  patents  there- 
upon ;  and  conveyed  the  lands,  to  the  re- 
spective persons,  upon  their  paying  or 
securing  the  consideration  money,  but  the 
flight  of  the  governour,  and  subsequent 
change  of  government  prevented  them." 

The  petition,  therefore,  prayed  for  cer- 
tificates to  entitle  them  to  grants  for  the 
surveys;  that  the  quantity  for  each  person 
might  be  made  up  400  acres;  that  grants 
for  the  whole  might  issue  to  the  agent  of 
the  company,  to  be  by  him  conveyed  to  each 
person,  upon  payment  of  the  purchase 
money,  with  the  surveyors*  and  office  fees, 
and  rights  (which  the  company  were  ready 
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to  pa  J  into  the  treasury) ;  and  for  general 
relief. 

The  petition  for  the  Greenbrier  company 
set  forth,  That  by  an  order  of  the  governour 
and  council  (made  * 'pursuant  to  the  form 
of  granting  lands  in  this  state)  bearing 
date  the  29th  day  of  October,  1751,  leave 
was  granted  to  the  said  company  to  take 
up  one  hundred  thousand  acres  of  land,  ly- 
ing on  Greenbrier  river  north  west  and 
west  of  the  Cowpasture,  and  Newfound- 
land, and  four  years  time  were  allowed 
them  to  survey  and  pay  rights  for  the  same, 
upon  return  of  the  plans  to  the  secretary's 
office." 

That,  in  execution  of  the  said  order,  the 
agent  for  the  company  in,  and  prior  to, 
the  year  1754,  surveyed  and  sold,  in  small 
parcels,  to  sundry  persons,  several  tracts  of 
land  as  per  list  annexed:  At  which  last 
mentions  1  period  an  invasion  of  the  Indians, 
in  that  country,  put  an  end  to  all  fur- 
28  ther  ^proceedings;  and,  during  that 
invasion,  the  proclamation  of  the 
king,  on  the  16th  of  December,  1773,  pro- 
hibiting the  settlement,  or  grant,  of  any 
lands,  on  the  western  waters,  suspended 
the  further  execution  of  the  said  order, 
until  the  16th  of  December,  1773;  when  the 
then  governour  and  council  considered  the 
grant  to  the  company  as  still  in  force,  and 
allowed  any  settlers,  on  the  Greenbrier 
lands,  to  have  surve3's  made  under  the  said 
order,  for  the  purpose  of  securing,  to  them- 
selves, the  lands  they  had  settled  on :  such 
settlers  paying,  to  the  company,  the  price 
at  which  they  had  sold  their  other  lands 
formerly  surveyed. 

That,  in  consequence  of  the  last  men- 
tioned order,  the  company  surveyed  lands 
for  sundry  actual  settlers;  but  as  patents 
had  not  issued  for  the  same  during  the  ex- 
istence of  the  late  government,  grants  could 
not  now  be  obtained,  for  them,  without  the 
aid  of  the  court. 

The  petition  therefore  prayed,  that  cer- 
tificates might  be  granted  pursuant  to  the 
act  of  assembly  aforesaid,  enabling  the 
petitioners'  agent  to  procure  patents  for 
the  lands,  and  to  convey  the  same  to  the 
respective  purchasers  and  settlers  according 
to  his  contracts;  and  for  further  relief. 

John  Taylor,  for  the  petitioners,  argued, 
that  the  claims  were  clearly  not  lost,  as 
sufficient  excuses  were  offered  for  all  the 
delays,  if  such  they  could  be  called,  which 
had  taken  place.  That  the  act  of  God, 
public  .enemies,  and  restraints  of  govern- 
ment, were  always  considered  as  a  justifi- 
cation. All  which  had  occurred;  for  the 
hand  of  time  had  swept  away  most  of  the 
members  of  the  companies,  and  those  who 
remained  were  incapacitated  by  age  and  in- 
firmities to  pursue  their  rights  with  the 
promptitude  of  younger  years.  But  the  war 
with  the  Indians,  in  the  first  place,  was 
decisive,  for  negligence  is  never  imputed 
flagrante  bello;  which  ever  excuses  delay : 
And,  after  that  period,  the  arbitrary  acts  of 
government,  which  could  not  be  resisted, 
put  a  stop  to  any  effectual  proceedings  on 
the  part  of  the  claimants ;  who,  neverthe- 
less, did  all  they  could  towards  per- 
29  formance,  ^by  conditional  arrange- 
ments with  purchasers  and  settlers. 
That  the  company  had,  to   obviate  all  diffi- 


culties, solicited  further  time  in  1763;  and 
were  denied  it,  not  because  the  governour 
and  council  believed  it  to  be  wrong,  (for 
they  thought  it  right,)  but  because  the 
British  ministry,  in  order  to  weaken  the 
colony,  had  resolved  to  stop  the  settlement 
of  the  frontier;  and,  to  that  end,  had  not 
only  instructed  the  governour  not  to  grant 
any  lands  on  the  waters  of  the  Mississippi ; 
but  had  issued  a  royal  proclamation  prohib- 
iting all  persons  from  settling  there,  and 
even  requiring  those  already  settled  under 
patents  to  remove  to  the  interior:  thus 
imagining,  vainly  indeed,  to  stifle  all 
efforts  to  strenfifthen  the  country,  but  still 
sufficient  to  prevent  the  operations  of  the 
companies ;  who  ought  not  to  be  prejudiced 
by  the  tyranny  of  their  rulers,  whose  au- 
thority they  could  not  resist.  That 
thoughts  of  this  kind  had,  evidently,  their 
effect  in  the  year  1773,  when  the  governour 
and  council  restrained  the  officers  and  sol- 
diers from  locating  their  warrants  ao  as 
not  to  interfere  with  legal  surveys,  or 
actual  settlements;  and  declaring  actual 
settlers,  to  be  such  as  resided  on  any  tract 
of  land  before  the  next  preceding  October; 
to  each  of  whom  fifty  acres  for  settlement, 
and  fifty  for  every  three  acres  cleared,  (to 
be  taken  as  part  of  the  grants  to  the  com- 
panies respectively,)  were  to  be  allotted, 
when  the  land  office  should  be  open  to  them : 
Which  manifestly  proves  that  the  governour 
and  council  of  that  period  considered  the 
right  as  still  existent,  and  capable  of  being 
rendered  effectual  at  a  future  day.  That 
with  this  gleam  of  hope,  the  companies 
proceeded ;  had  further  surveys  made ;  and 
were  prepared  to  carry  them  fnto  grant, 
when  the  flight  of  the  governour  arrested 
their  progress,  and  the  subsequent  events 
of  the  revolution  prevented  all  future  ex- 
ertion. That  this  was  sufficient  to  entitle 
the  claimants  to  relief,  even  upon  le^ral 
grounds;  but  much  more  so  in  equity*  as 
it  was  a  case  which  lay  in  compensation ; 
tor  the  country  would  be  settled  and  all 
public  dues  discharged  in  the  same  manner 
as  if  no  delay  had  taken  place;  and  that 
was  all  that  ever  was  contemplated  by  gov- 
ernment, or  could  be  justly  demanded. 
30  *That  the  foregoing  view  of  things 

brought  the  case  expressly  within  the 
meaning   of   the  act  of  assembly,  and  en- 
titled   the    claimants    to    the    lands    they 
solicit :  which  would  be  evident  from  a  very 
slight  review  of  certain    parts  of  the  stat- 
ute.    For  the  1st  section,    although  applied 
to  specified  cases  only,  clearly   shews,  that 
the  legislature  thought   all   surveys    under 
orders    of   council    should    be  carried  into 
grant.     And  the  4th  section   provides,  that 
mere  settlers  should  be  protected.     The  5th 
gives  the   same    benefits   to  villagers;  and 
the    right   of    preemption    to    all   settlers. 
Which  proves  that  paternal  hand  of  govern- 
ment   was    to   be   extended   to  all  who  had 
been    oppressed   by  difficulties,  over  which 
they  had  no  controul;  and  that   if  the  gen- 
eral  policy    of    settling    the   country    was 
maintained,  and  the  public  dues    satisfied, 
the  lands  should,    in  all   instances,    be   se- 
cured toithe  fair  claimants ;  for  this,  in  the 
spirit  of  the  rule  upon   mortgages,    was  all 
that  the  state  could    justly    demand.     But 
if  any  doubt  could  remain,  it  was  completely 


642 


4  CALL 


Mazb  V*  Hamh^toks. 


31-33 


dissipated  by  the  7th  section;  which,  in 
terms,  includes  the  case ;  for  it  recites  the 
agreements  between  purchasers  and  compa- 
nies ;  and  declares  that  the  former  should 
have  their  titles  confirmed,  by  the  compa- 
nies, upon  payment  of  the  original  price 
with  interest:  which  necessarily  settles  the 
question,  and  proves  that  the  orders  in 
council  are. still  in  force;  and  that  the  com- 
panies have  a  right  to  the  lands  upon 
substantial  fulfilment  of  the  conditions 
contained  in  them. 

Randolph,  attorney  general,  contended 
that  the  claims  could  not  be  sustained. 
That  the  grants  were,  originally,  upon  con- 
ditions which  had  not  been  complied  with, 
and  therefore,  that  the  whole  of  them  were 
void.  That  the  conditions  contained  no 
exceptions ;  and  the  excuses  offered,  if  any 
were  admissible,  which  he  doubted,  were 
not  sufficient.  That  there  had  been  time 
enough,  between  the  dates  of  the  orders  of 
council  and  the  alleged  interruptions  from 
the  Indian  war,  to  have  carried  them  into 
effect;  and  no  cause,  at  all,  was  shewn, 
'why  it  was  not  done;  and,  if  the 
31  ^claimants  had  delayed  the  perform- 
ance of  the  acts  necessary  to  the  ful- 
filment of  the  conditions,  they  must  abide 
the  consequences;  for  vigilantibus,  non 
dormientibus,  leges  snbveniunt.  That  the 
case  bore  no  resemblance  to  a  mortgage; 
for  there  the  money  and  interest  was  all 
that  the  lender  expected ;  and  if  he  got  that 
he  obtained  exact  justice,  and  consequently 
had  no  right  to  complain;  but  here,  the 
original  object,  whatever  might  have  been 
the  after  thoughts  of  governnient,  was  a 
speedy  settlement  of  the  country;  and  if 
that  was  not  attended  to,  the  motive  for  the 
grant  failed,  and  government  was  so  far 
injured.  That  the  impediments  subse- 
quent to  the  Indian  war,  were  to  a  great  de- 
gree imaginary:  but,  be  that  as  it  may, 
the  right  depended  upon  performance  of  the 
condition ;  and  if  that  was  not  effected,  the 
right  ceased  altogether.  That  the  case  was 
not  within  any  of  the  provisions  of  t'e  act 
of  assembly ;  for  they  all  suppose  due  dili- 
gence, and  necessary  impediments  from 
circumstances  which  could  not  be  con- 
trouled;  and,  out  of  indulgence  for  the  im- 
possibility of  performance,  a  relief  was 
extended  to  them  by  the  legislature.  But 
here  was  no  such  impossibility ;  and  if  the 
delay  was  not  voluntary,  and  for  the  con- 
venience of  the  claimants  themselves,  it 
was  quite  unnecessary ;  and  therefore  not 
to  be  countenanced.  That  the  7th  section 
was  in  unison  with  the  rest  of  the  act,  and 
apoke  of  such  companies,  and  such  compa- 
nies only,  as  had  so  fulfilled  the  conditions 
of  the  orders  of  council,  that  forms  merely 
were  wanting  to  complete  the  title:  in 
which  case,  as  circumstances,  over  which 
they  had  no  controul,  prevented  full  com- 
pliance, it  was  right  that  they  should  have 
an  opportunity  of  perfecting  their  titles: 
of  which  class  was  the  case  of  Preston  and 
Patton,  in  this  court:  For,  although  that 
was  not  a  company  claim,  it  shewed  the 
principle  which  should  govern  in  every 
case,  namely,  that  the  applicant  must  have 
done  all  that  it  was  in  his  power  to  do. 
But  that  was  not  the  situation  of  the  com- 
panies before  the  court ;  who  had  been  guilty 


of    the  grossest   negligence,    and  could  not 
complain,    if    they   were   subjected   to  the 

consequences  of  it. 
32  *Taylor,  in  reply.     There  is  a  differ- 

ence, between  a  condition  upon  which 
a  right  is  to  accrue ;  and  a  condition  to  de- 
feat a  right.  The  first  requires  strict  per- 
formance, or  the  right  never  commences: 
But  the  latter,  in  the  eye  of  a  court  of 
equity,  only  requires  substantial  perform- 
ance ;  and,  if  compensation  can  be  made,  it 
is  all  that  is  requisite.  In  the  present  case, 
that  compensation  has  been  already  in 
great  part  accomplished;  and  the  whole 
that  remains  undone,  can  now  be  prefected, 
without  the  slightest  loss  to  the  state;  and 
therefore  it  is  completely  within  the  rule  of 
equity ;  which  is  sufficient  to  entitle  them 
to  a  grant  of  their  lands. 
The  judgment  of  the  court  was  as  follows : 
*  *The  several  claims  of  Thomas  Walker, 
esquire,  on  behalf  of  himself  and  the  other 
members  of  the  Loyal  company;  and 
Thomas  Nelson,  esquire,  on  behalf  of  the 
Greenbrier  company,  to  grants  of  all  the 
lands  surveyed  under  several  orders  ot 
council,  bearing  date  the  12th  of  July,  1749, 
the  29th  of  October,  1751,  the  14th  of  June, 
1753,  and  the  16th  of  December,  1773,  came 
on  to  be  heard  yesterday  and  this  day ;  and 
thereupon,  the  arguments  of  the  counsel 
for  the  claimants,  and  of  the  attorney  gen- 
eral for  the  commonwealth,  having  been 
fully  heard  aqd  considered :  It  is  the  opin- 
ion of  the  court,  and  accordingly  decreed 
and  ordered,  that  all  surveys  made  by  a 
county  surveyor,  or  his  deputy,  properly 
qualified  according  to  law,  previous  to  the 
year  1776,  and  certified  to  have  been  made 
by  virtue  of  the  orders  of  council  to  the 
Ivoyal  and  Greenbrier  companies,  or  either 
of  them,  ought  to  be  confirmed ;  and  that 
the  register  be  directed  to  issue  patents 
upon  all  such  surveys  as  shall  be  returned, 
and  so  certified.'** 
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[November.  1783.] 

Court    of   Appeals— Adjustina:   Titles    to  Unpatented 
Lands— Jurisdiction  to  Orant  Writ  of  Error .t— The 

court  of  appeals  had  not  jurisdiction  to  award  a 

wrltof  error  to  a  jadffment  of  the  ereneral  court, 

under  the  act  for  adju«tlnff  the  titles  of  claimers 

to  unpatented  lands  : 
Same— Same— Same.— And.  therefore,  where  such  a 

writ  had    been    improvidently  crranted,    it  was 

quashed. 
Western    Waters— Statute    of     1779.— The    western 

waters  described,  by  the  act  of  assembly  passed 

in  May  1779. 

By  the  8th  section  of  the  act  of  assem- 
bly, for  adjusting  the  titles  of  claimants  to 
unpatented  lands,  passed  at  the  May  ses- 
sion 1779,  it  was  provided,  **that  the  coun- 
ties on  the  western  waters  should  be  allotted 
into  districts,  to  wit:  the  counties  of 
Monongalia,  Yohogania,  and  Ohio,  into  one 
district;    the   counties   of   Augusta,    Bote- 

*This,  I  presume,  means,  that  a  certificate,  when- 
ever griven.  either  before  or  subsequent  to  the  date 
of  this  judgment,  provided  the  survey  was  actually 
made  under  an  order  of  council,  should  be  deemed 
sufficient;  for.  upon  inspect!  nsr  a  variety  of  sur- 
veys in  the  general  court,  and  other  places,  before 
the  revolution,  I  do  not  discover,  that  the  order  of 
council  was,  in  general  cases,  referred  to  in  the 
survey. 

tThe  principal  case  is  cited  in  Maze  v.  Hamilton, 
Wythe  52,  57.  09  :  Burnsides  v.  Reid,  3  Wash.  47.  48  ; 
Oaskins  v.  Com.,  1  Call  202. 
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tourt,  and  Greenbrier,  into  one  district;  the 
counties  of  Washington  and  Montgomery, 
into  one  other  district ;  and  the  county  of 
Kentucky  into  another  district:"  and  that, 
for  each  of  those  districts,  the  governour 
and  council  should  appoint  four  commis- 
sioners, **for  the  purpose  of  collecting, 
adjusting  and  determining  such  claims." 
Ch.  Rev.  92.  And  that  their  judgments 
were  to  be  final,  except  in  certain  pre- 
scribed cases.  Ibid.  93.  But,  by  the  9th 
section,  liberty,  was  reserved  to  any  person, 
injured  by  their  determination,  to  enter  a 
caveat  against  a  grant,  upon  the  judgment, 
at  any  time,  before  the  first  of  December, 
1780. 

By  the  3d  section  of  another  act  of  the 
same  session  of  May  1779,  for  establishing 
the  land  office,  it  was  provided,  that  ca- 
veats, against  grants  to  lands,  might  be 
entered  in  the  general  court ;  which  should 
proceed  to  determine  the  right  in  a  sum- 
mary way;  and  ^'thereupon  give  judgment, 
on  which  no  appeal  or  writ  of  error  should 
be  allowed."     Ch.  Rev.  %. 

Under  the  reservation,  in  the  first  of  the 
above  mentioned  acts,  James  Ma^e  entered 
a  caveat  in  the  general  court  "for  four  hun- 
dred acres  of  land  lying*  in  the  county  of 
Botetourt  now  Greenbrier  called  the  Cabin 
place,  on  the  waters  of  Greenbrier,  which 
said  four  hundred  acres  of  land  had 
34  been  *ad judged,  by  the  commissioners 
for  the  district  of  the  counties  of 
Augusta,  Boutetourt  and  Greenbrier,  on 
the  fourteenth  day  of  January,  1780,  to 
the  defendants  in  right  of  settlement,  to- 
gether, with  a  right  of  preemption  belong- 
ing thereto,  and  their  costs." 

Upon  which  caveat,  the  general  court 
entered  the  following  judgment,  on  the  9th 
of  October,  1782: 

On  the  petition  of  the  plaintiff  to  have  his 
claim  aforesaid  considered,  and  it  appear- 
ing to  the  court,  upon  examinations,  that 
John  Finney,  who  in  the  entry  of  the  judg- 
ment aforesaid,  claimed,  as  assignee  of 
the  said  James  Maze,  who  was  present  and 
a  party  to  the  trial,  was  a  trustee  and 
agent  for  the  said  James  Maze ;  and  it  be- 
ing proved  that  the  said  Maze  laboured  un- 
der disability  with  respect  to  testimony, 
partly  occasioned  by  the  inclemency  of  the 
weather  at  the  time  of  meeting  of  the  said 
commissioners,  thereupon  a  hearing  is 
granted  unto  the  said  James  Maze  in  a 
summary  way — and  the  parties,  by  their 
attornies,  having  waved  a  trial  by  jury  and 
submitted  the  cause  to  the  judgment  of  the 
court,  the  transcript  of  the  judgment  afore- 
said being  seen  and  inspected,  and  divers 
witnesses  sworn  and  examined,  and  the  par- 
ties heard  by  their  counsel.  It  seems  to  the 
court  here,  that  the  judgment  is  erroneous: 
Therefore  it  is  considered,  by  the  court,  that 
the  same  be  reversed  and  annulled,  so  far 
as  it  relates  to  the  four  hundred  acres 
aforesaid,  and  any  right  of  preemption  of 
the  defendant  belonging  thereto:  And  that 
a  grant  issue,  to  the  plaintiff,  for  the  said 
four  hundred  acres  of  land  in  right  of  set- 
tlement, and  for  one  thousand  acres  more 
in  right  of  preemption,  to  which  no  other 
person  hath  any  legal  right  or  claim,  he, 
the  said  plainti^,  complying  with  the  terms 
-^f  the  law,  in   such    cases    made   and   pro- 1 


vided:  And  that  the  plaintiff  recover 
against  the  defendant  his  costs  by  him  ex- 
pended, as  well  in  the  prosecution  of  his 
claim  aforesaid  here,  as  about  his  defence 
before  the  said  meeting  of  the  commission- 
ers for  the  district  aforesaid." 

35  *From  which  judgment  of  the  gen- 
eral court,  the   defendants   offered  to 

appeal;  to  which  the  plaintiff's  counsel  ob- 
jected; and  the  appeal  was  denied. 

On  the  30th  of  April,  1783,  Hamilton 
obtained  a  writ  of  error,  from  the  court  of 
appeals,  to  the  judgment  of  the  general 
court:  Which,  after  argument,  was,  on  the 
29th  of  October,  1783,  quashed:  But  that 
order  was  set  aside  on  the  next  day:  the 
cause  reheard ;  and,  on  the  first  day  of  No- 
vember, 1783,  the  following  judgment  was 
entered  in  the  cause  by  the  court  of  appeals. 

**The  court  proceeded  to  render  judgment 
in  this  cause  pursuant  to  the  order  of  yes- 
terday ;  and  it  seems  to  the  court  here,  that 
the  writ  of  error  awarded  in  this  cause,  in 
April  last,  ought  not  to  have  been  granted, 
this  court  not  having  jurisdiction  to  award 
a  writ  of  error  to  a  judgment  of  the  general 
court  in  a  caveat  instituted  in  the  said 
court  under  the  act  of  the  general  assembly, 
intituled  an  act  to  amend  an  act  intituled  an 
act  for  adjusting  and  settling  the  titles  of 
claimers  to  unpatented  lands  under  the 
present  and  former  government  previous  to 
the  establishment  of  the  commonwealth's 
land  office:  It  is  therefore  considered,  by 
the  court,  that  the  said  writ  of  error  be 
quashed."  

Conn  nnon wealth  v.  Fowler. 

[November,  ITffi.] 

Conditional  Pardon.* — The  g"ovemour  cannot  pardon 
upon  condition  :  for  the  condition  is  void,  and  the 
pardon  absolute. 

Fowler  was  convicted  of  felony  in  the 
general  court;  and  obtained  a  pardon  from 
the  governour,  of  which  the  following  is  an 
extract,  viz: 

"Whereas  John  Fowler,  late  of  the  parish 
of  Fredericksville,  in  the  county  of  Albe- 
marle,   labourer,    was,    at    a   session 

36  *of  the  general  court   holden    on   the 
27th   day   of   April  in  the  year  of  our 

lyord,  one  thousand  seven  hundred  and 
eighty-five,  attainted  of  felony,  and  he  ap- 
pears to  be  a  proper  object  of  mercy :  Now 
know  ye,  that  I  have  therefore  thought  fit 
by  and  with  the  advice  and  consent  of  the 
council  of  state  to  pardon  the  said  John 
Fowler  for  the  felony  aforesaid,  hereby  re- 
leasing and  discharging  him  from  all  pains, 
penalties,  forfeitures  or  executions  which 
might  have  been  inflicted  or  imposed  upon 
him,  had  these  letters  of  pardon  never  been 
made.  Nevertheless  it  is  to  be  understood, 
that  this  pardon  is  granted  on  the  express 
condition  that  he  the  said  John  Fowler, 
shall  forthwith  submit  himself  to  such  au- 
thority, as  the  executive  shall  put  over  him 
for  the  purpose  of  confining  him  to  labour 
bodily  in  such  manner,  and  on  such  works 
as    a   majority  of  the    directors   of  public 

^Conditional  Pardon.— The  principal  ca«e  Is  dis- 
cussed and  dlRtinffuished  by  Judgb  Staples  In  Lee 
V.  Murphy,  22  Gratt.  795.  806,  807,  812.  See  also,  opin- 
ion of  Judge  Fry  in  Ball  v.  Com..  8  Leigh  730. 

Emancipation  of  Slaves— Conditions  SnlMMquenl— 
See  the  principal  case  cited  in  fool-note  to  Forward 
V.  Thamer,  9  Gratt.  587. 
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buildingfs  shall  direct,  and  he  shall  continue 
to  work  therein  as  a  common  labourer  for 
the  space  of  three  years,  and  shall  not  be 
absent  therefrom  at  any  time  without  due 
license  first  obtained." 

Upon  the  motion  of  the  attorney  general 
for  an  award  of  execution  upon  the  said  in- 
dictment, the  prisoner  pleaded  the  pardon 
aforesaid.  The  attorney  general  replied, 
*'that  the  said  letters  of  pardon  were 
granted  unto  him  the  said  John  Fowler  by 
the  governour  or  chief  magistrate  of  the 
commonwealth  of  Virginia,  with  the  advice 
and  consent  of  the  council  of  state,  accord- 
ing to  the  time,  manner  and  form  in  the 
said  letters  of  pardon  expressed ;  but  saith 
that  the  said  John  Fowler,  on  the  twenty- 
fourth  day  of  July  in  the  year  of  our  Lord 
1785,  at  the  parish  of  Henrico  in  the  county 
of  Henrico,  did  break  the  condition  of  the 
said  letters  of  pardon,  by  not  submitting 
himself  to  such  authority  as  the  executive 
had  put  over  him  for  the'purpose  of  confin- 
ing him  to  labour  bodily  in  such  mafaner 
and  on  such  works  as  a  majority  of  the  di- 
rectors of  the  public  buildings  had  directed, 
and  by  not  continuing  to  work  therein  as  a 
common  labourer  for  the  space  of  three 
years,  and  by  absenting  himself  therefrom, 
wijkhout  due    license   first  obtained." 

37  The  prisoner  ^confessed  that  the  rep- 
lication was  true ;  and  the  record  then 

proceeds  as  follows:  **It  is  agreed  between 
the  said  attorney  general  and  the  said  John 
Fowler  with  the  approbation  of  his  counsel, 
and  with  the  consent  of  the  court,  that  if 
the  court  shall  be  of  opinion  that  the  con- 
dition to  the  said  letters  of  pardon  annexed 
are  not  sufQcient  and  binding  in  law,  and 
that  thereby  the  said  letters  of  pardon  are 
an  absolute  discharge  of  the  said  John 
Fowler  from  the  pains,  penalties  and  for- 
feitures incident  to  the  felony  aforesaid,  he 
the  said  John  Fowler  shall  go  thereof 
without  day,  otherwise  that  execution  shall 
be  awarded  de  novo."  The  general  court 
adjourned  the  case,  for  novelty  and  diffi- 
culty, to  the  court  of  appeals. 

The  attorney  general  contended,  that  the 
pardon  was  upon  condition ;  and  that  it  had 
no  effect  until  the  condition  was  completely 
performed. 

The  counsel  for  the  prisoner  contended, 
that  the  pardon  was  absolute ;  and  the  con- 
dition void,  as  the  executive  had  no  author- 
ity to  pardon,  upon  condition.  That  the 
constitution  provided  for  pardons  simply; 
and  that,  in  the  present  case,  the  language 
of  the  letters  patent  was  positive,  and  put 
the  liberty  of  the  prisoner  beyond  the  con- 
trol of  the  executive. 

The  certificate  to  the  general  court  was  as 
follows, 

**It  is  ordered  to  be  certified,  to  the  said 
general  court,  as  the  opinion  of  this  court, 
that  the  condition  annexed  to  the  letters  of 
pardon  granted  the  said  John  Fowler  by 
Patrick  Henry  enquire,  governour  or  chief 
magistrate  of  this  commonwealth,  is  ille- 
gal; and  that  thereby  the  said  letters  of 
pardon  are  absolute." 

38  'Johnson's  ExVs  v.  Johnson. 

[November,  1785.] 
Settled  AccountJ  —  Evidence  to  Contravene.*— Regu- 
*Settled  Accounts.— In  cases  of  settled  accounts,  a 


larly,  anterior  debits  ought  not  to  be  received  In 
contravention  of  a  settled  account. 

—Seme.— A  deed  of  Indemnity,  of  date  anterior 
to  the  settlement,  is  not  proper  evidence  in  such 
case. 
Member  of  Assembly— Privlleire— Waiver. t— A  mem- 
ber of  assembly  may  waive  his  privilege,  and  let 
the  cause  proceed  to  trial. 

Thomas  Johnson  brought  indebitatus 
assumpsit,  against  Thomas  and  William 
Johnson,  executors  of  Richard  Johnson,  de- 
ceased. The  declaration  contained  three 
counts,  1.  For  £  300.  18.  4.  due  for  goods, 
wares  and  merchandizes,  sold  and  delivered 
by  the  plaintiff  to  the  defendants'  testator, 
and  for  money  had  and  received  by  him  to 
the  plaintiff's  use.  2.  A  quantum  valebat 
for  the  same  sum  and  articles.  3.  An  in- 
simul  computassent,  between  the  plaintiff 
and  the  defendants,  concerning  divers  sums 
of  money  due  from  the  testator  to  the  plain- 
tiff; upon  which  the  defendants  were  found 
in  area  £  300.  18.  4.  Plea  non  assumpsit, 
with  leave  to  give  the  special  matter  in  evi- 
dence. 

Upon  the  trial  of  the  cause,  the  defend- 
ants filed  a  bill  of  exceptions  to  the  court's 
opinion,  stating,  that  they  **  produced  in 
evidence  a  deed,"  which  bears  date  the  11th 
of  June,  1771 ;  is  set  forth  in  haec  verba ; 
and  purports,  that  the  testator  had  conveyed 
his  property  to  the  plaintiff  to  secure  pay- 
ment of  a  debt  of  £  533.  6.  8.  sterling,  and 
as  an  indemnity  against  suretyships. 
That  the  defendants  objected  **to  the  sub- 
mission of  the  same  to  the  consid^ation  of 
the  jury,  alleging  that  the  action  was 
founded  on  a  letter,  datec|  December  9th, 
1772,  and  a  settlement  made,  between  the 
plaintiff  and  the  defendant  William,  on 
the  24th  day  of  August,  in  the  year  of  our 
lyord,  one  thousand  seven  hundred  and  sev- 
enty-three, in  the  following  words,  *Df. 
uncle :  I  am  extremely  sorry  to  hear  of  your 
estate  being  under  execution  for  want  of 
the  money  due  you  from  my  father;  and 
must  beg  leave  to  inform  that  as  soon  as  it 
lays  in  my  power  to  collect  the  dis- 
39  counts  that  ought  to  appear  ^against 
your  claim,  that  I  shall  immediately 
call  on  you  for  a  settlement,  and  contrive 
ways  and  means  to  replace  your  principal, 
as  well  as  interest.  You  cannot  be  insen- 
sible of  the  perplexity  and  confusion  at- 
tending the  affairs  of  a  deceased  gentleman, 
who  was  much  engaged  in  the  world;  and, 
of  course,  of  the  uncertainty  and  danger  of 
loss  that  would  attend  a  precipitate  settle- 
ment of  his  affairs,  or  part  of  them. 
Therefore  hope  you'l  be  kind  enough  to  give 

court  of  equity  will  not  generally  open  the  account, 
but  will,  at  most,  only  grant  leave  to  surcharge  and 
falsify,  except  in  cases  of  apparent  fraud.  RufEner 
V.  Hewett,  7  W.  Va.  585.  See  NefE  v.  Wooding,  83  V a. 
432.  2  S.  E.  Rep.  731  :  Freeland  v,  Cocke.  3  Munf.  362. 

tMember  of  Assembly-Waiver  of  Privilege.— The 
privilege  of  a  member  of  assembly,  cannot  be  no- 
ticed by  the  courts  ex  officio.  As  it  may  be  waived, 
it  must  be  claimed.  And  it  can  only  be  claimed  by 
plea  ;  or  on  motion  tendered,  or  made  at  the  proper 
period.  Thus,  if  a  member  of  assembly  allows  a 
judgment  to  be  rendered  against  him  during  the 
existence  of  his  privilege,  and  does  not  seek  during 
the  progress  of  the  proceedings,  either  to  abate  or 
suspend  them,  he  will  be  deemed  to  have  waived  his 
privilege,  and  he  cannot  afterwards  be  allowed  the 
writ  of  error  coram  vobisXjo  reverse  the  judgment. 
Prentis  v.  Com..  5  Rand.  697. 16  Am.  Dec.  782. 

Same— Same— Effect  of  Delay.— See  also,  M'Pherson 
V.  Nesmith,  8  Gratt.  287,  in  which  it  was  held  that, 
the  right  of  a  member  of  assembly,  to  claim  redress, 
if  his  privilege  is  violated,  is  not  limited  to  the 
period  of  the  existence  of  the  privilege. 
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me  such  length  of  time  as  will  enable  me 
to  do  that  justice  to  the  estate  which  is  its 
right.  I  have  not,  as  yet,  had  an  opportu- 
nity to  know  of  Mr.  R.  Chamberlayne, 
whether  he  paid  your  order  to  my  father, 
nor  of  enquiring  of  Baine  or  Ross.  Col. 
Burwell  says  that  the  balance  on  his  books 
against  you  is  justly  due,  the  amount  I  told 
you  when  up.  Mr.  Richard  Chapman  told 
my  brother  Richard,  that  he  paid  yon,  on 
account  of  my  father,  during  his  sherifalty, 
forty  pounds.  I  shall  esteem  it  as  a  par- 
ticular favour  if  you  will  know  of  Mr. 
Chriswood,  your  neighbour,  whether  I  am 
to  look  to  him,  or  to  you,  for  the  £  20.  my 
father  let  him  have,  and  write  me  by  the 
iirst  opportunity  what  he  says.  I  am, 
dear  uncle,  your  most  obedient  nephew, 
W.  Johnson. — New  Castle,  December  9th, 
1772. — P.  S.  Dukens,  the  man  you  sent 
with  the  heaves,  borrowed  20s.  of  me,  on 
the  strength  of  your  order  on  my  uncle 
William  Johnson,  or  that  sum.  If  he  does 
not  produce  to  you  a  discharge  from  me  for 
it,  you  must  charge  him  with  it,  his  con- 
duct, in  returning,  I  don't  like.  W.  J. — 
To  Maj.  Thomas  Johnson,  in  Louisa.' — 
(The  settlement  referred  to,  is  an  account 
in  the  hand  writing  of  the  defendant,  Wil- 
liam ;  is  dated  on  the  24th  of  August,  1773 ; 
and  debits  the  plaintiff  to  the  testator  with 
;^257.  0.  8.  as  sundries  per  account;  and 
credits  him  with  various  sums  amounting 
to  ;f543.  12.  6.,  leaving  a  balance  in  favour 
of  the  plaintiff  of  £286.  11.  10.,  and  one 
year's  interest  £14,  6.  6.,  amounting  to- 
gether to  £300.  18.  4.)— and  that  the  said 
deed  ought  not  to  be  permitted  to  go  to  the 
jury  in  opposition  to  the  said  settlement: 
whereupon  the  court  gave  it  as  their 
40  opinion,  that  *the  said  deed  should  not 
go  in  evidence  to  the  jury :  To  which 
opinion  the  defendants  excepted,  &c." 
There  is  nothing  in  the  record  to  shew, 
that  the  plaintiff  ever  admitted  the  account 
to  be  correct,  other  than  the  commencement 
of  this  suit :  or  that  there  was  no  other  evi- 
dence, than  that  above  mentioned,  in  the 
cause.  Verdict  and  judgment  for  the  plain- 
tiff for  ;f 467.  12.  9. ;  to  which  the  defend- 
ants obtained  a  writ  of  error  from  this 
court. 

Randolph,  attorney  general,  contended 
that  the  deed  ought  to  have  been  received. 
For  the  whole  evidence  is  not  stated  in  the 
bill  of  exceptions;  and  the  presumption  is, 
that  it  was  introduced  for  the  purpose  of 
inducement  to,  or  explanation  of,  credits 
claimed  by  the  defendant,  as  nothing  is 
said  to  the  contrary.  That  there  was  other 
evidence,  is  manifest,  as  otherwise  the 
plaintiff  could  not  have  supported  either 
count  in  his  declaration ;  for  there  was  no 
buying  and  selling  shewn  ;  and  much  less 
any  proof  of  an  accounting,  as  the  letter 
establishes,  that  all  was  unadjusted  in  1772, 
and  the  account  filed  is  nothing  but  the  de- 
fendants' statement,  without  the  slightest 
testimony  that  it  was  ever  admitted  by  the 
plaintiff.  Of  course,  it  was  not  such  an 
accounting  as  was  necessary  to  bar  an- 
terior debits. 

Duval,  contra.  The  court  did  right  in 
refusing  to  let  the  deed  go  to  the  jury.  For 
the  settlement  shut  the  door  to  all  enquiry 
into  preceding  debits,  and  was  a  tacit  ad- 


mission, that  the  parties  had  no  further 
charges  to  make.  It  is  in  vain  to  endeavour 
to  confine  the  motive  for  the  introduction 
of  it  to  inducement  and  explanation ;  be- 
cause the  bill  of  exceptions  states,  that  the 
submission  of  the  deed  to  the  jury  was  ex- 
cepted to,  upon  the  ground,  that  the  action 
was  founded  on  the  letter  and  settlement, 
without  shewing  that  it  was,  in  any  man- 
ner, intended  to  sustain  subsequent  dis- 
counts; of  which  there  is  not  the  slightest 
proof:  and  therefore  the  appellant  is  reduced 
to  the  single  enquiry,  whether  a  deed, 
which,  upon  the  face  of  it  was  for 
41  other  and  indefinite  purposes,  *and  of 
an  elder  date  to  the  settlement  could 
be  offered  as  a  discount  to  it?  For  if  there 
was  other  evidence,  which  made  it  proper 
to  use  it  for  the  purposes  of  inducement  and 
explanation,  the  defendants  ought  to  have 
inserted  it  in  their  bill  of  exceptions;  but 
having  failed  to  do  so,  the  court  must  take 
the  record  as  they  find  it;  which  shews  no 
such*  feature,  in  the  cause;  but  submits 
the  dry  question,  whether  the  deed  was 
proper  evidence  in  an  action  upon  the  set- 
tlement? For  a  settlement  it  was,  as  the 
account  was  delivered  to  the  plaintiff ;  never 
objected  to  by  him ;  and  the  action  broug-ht 
upon  it.  Both  propositions  are  therefore 
clearly  for  the  plaintiff,  namely,  that  there 
was  an  accounting;  and  that  the  deed  was 
not  admissible  against  the  settlement. 

Of  which  opinion  was  the  court;  and  the 
judgment  was,  accordingly,  affirmed. 

Mem. — Johnson  was  a  member  of  the  as- 
sembly at  the  time  the  cause  was  tried ;  but 
he  waived  his  privilege,  and  thereupon  the 
court  proceeded.  
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*Hite  &  al.  v.  Fairfax  &  al. 


[May.  1780.] 

I.  Northern    Neck— Oraot*  —  Validity.  —  The    several 

erants.  by  the  crown  to  tbe  proprietors  of  tlie 
Northern  Neck  were  valid. 
a.  Same— Same— Subject  to  Confirmation  by  Lord  Pnln- 

fax.*- By  the  coDvention,  between  lord  Fairfax 
and  the  crown,  in  1745.  all  patents  and  actual  sur- 
veys made,  within  the  proprietary.  accordiDfir  to 
the  terms  and  conditions  of  any  orders  of  couDcil. 
were  to  be  confirmed  by  lord  Fairfax. 
3.  Same— Same— Quit-Rents.— Consequently,  the  beir 
or  devisee,  or  the  register,  was  to  issne  patents  to 
the  appellants  for  all  the  lands  actually  surveyed 
by  them,  under  their  orders  of  council,  before 
Christmas  1785;  but  the  appellants  were  to  account 
to  tbe  representatives  of  lord  Fairfax,  for  qolt- 
rents,  composition  and  office  fees. 

On  the  8th  of  May,  1669,  king  Charles  II 
by  letters  patent  reciting  1.  That  he  had, 
therefore,  granted  to  lord  Hopton  and  others 
*^all  that  entire  tract  of  land  situate  within 


•Northern  Neck— To  Whom  Orij^lnally  Belottflred.— In 

Stephen  v.  Swann,  9  Leiffh  414.  It  is  said:  **The  act 
of  1736,  GTiven  in  evidence  by  the  plaintiff  (1  Rev. 
Code,  ch.89.  p.  343),  expressly  recoe^nizes  lord  Fair- 
fax as  the  rifirbtf  ul  proprietor  of  the  Northern  Neck, 
in  which  these  lands  He,  and  recites  the  several 
charters  and  intermediate  grants  which  establish 
his  title.  By  virtue  of  that  legislative  recoflrnition. 
equivalent.  I  think,  to  an  express  patent  or  g^ranU 
he  has  ever  since  been  considered  in  onr  courts  as 
tenant  in  fee  of  the  lands  within  the  Northern  Neck. 
having  a  property  in  the  soil,  and  a  complete  seisin 
and  possession  thereof,  independent  of  his  fc.eigii- 
ioral  rights:  and  it  is  now  too  late  to  question  that 
title.  The  cases  of  I/ite  v.  Fair/ax.  4  Call  43:  Picket 
V.  Dowdall,  2  Wash.  100:  Johnson  v.  Bufflng^ton.  3 
wash.  116:  Curry  v.  Bums,  2  Wash.  121;  Marshall  v. 
Conrad.  5 Call  864.  and  Fairfax's  Devisee  v.  Hunter*s 
Lessee.  7  Cranch  603,  fully  sustain  these  positions: 
nor  are  they  at  all  controverted  by  Judge  Roane  in 
his  opinions  in  the  cases  of  Marshall  v.  Conrad,  and 
Hunter  V.  Fairfax's  Devisee,  I  Mnnf.218.'* 
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the  heads  of  the  rivers  Rappahannock  and 
Quiriough,  or  Patowmack  river,  the  courses 
of  the  said  rivers,  as  they  are  commonly 
called  and  known  by  the  inhabitants  and 
descriptions  of  those  parts,  and  Chesapeake 
bay,  together  with  the  rivers  themselves, 
and  all  the  islands  within  the  banks  of 
those  rivers. "  2.  That  the  said  patent  hav- 
ing been  surrendered,  in  order  that  he 
might  re-grant  the  lands  with  alterations, 
he  accordingly  granted  to  the  earl  of  St. 
Albans  and  others,  the  said  tract  of  land, 
with  a  stipulation  **to  enlarge  and  confirm 
the  said  letters  patent,  by  granting  to  them 
and  their  heirs,  other  new  ones,  with  such 
favonrable  concessions  and  grantsi  as  might 
supply  any  defects  therein  contained." 
And  king  James  II.  in  the  fourth  year  of 
his  reign,  by  letters  patent,  reciting  the 
two  above  mentioned  patents,  and  that  the 
said  patentees  had  sold  their  right  in 
the  premises  to  lord  Culpeper,  granted  the 
said  tract  of  land  and  premises  to  the  said 
lord  Culpeper,  his  heirs  and  assigns  for- 
ever. 4  Hen.  Stat.  514.  By  these  patents^ 
the  proprietors  were  invested  with  various 
privileges;  and,  among  others,  to  hold  a 
court  in  nature  of  a  court  baron ;  which 
lord  Fairfax,  to  whom  the  estate  de- 
43  scended  as  heir  to  lord  ^Culpeper,  ex- 
ercised :  but  it  does  not  appear,  that 
he  ever  abused  it. 

By  the  above  mentioned  patents,  the  pro- 
prietors established  agents,  within  the  said 
granted  territory,  to  transact  their  affairs 
there ;  and  Robert  Carter  was  one  of  those 
agents. 

In  the  year  1706,  the  crown  issued  a 
patent  for  a  tract  of  land  lying  within  a 
part  of  the  said  proprietary ;  against  which 
the  said  Robert  Carter,  as  agent  for  the 
proprietor,  protested;  and,  thereupon,  an 
order  of  council,  in  that  year,  was  made ; 
by  which,  (after  stating,  that,  on  the  pre- 
sentment of  a  patent  for  signature  for  lands 
in  the  Northern  Neck,  Robert  Carter,  agent 
for  the  proprietor,  objected  to  it. )  It  was 
ordered,  that  neither  the  crown,  nor  the 
proprietor  should  issue  such  patents,  and 
that  mutual  commissioners  should  view  the 
two  rivers :  Who  reported  that  they  appeared 
to  be  of  equal  magnitude.  And  three  other 
persons,  (styling  themselves  Wood's  trus- 
tees, )  by  request  of  Robert  Carter,  certified 
the  same  thing. 

What  proceedings  took  place,  between  that 
period  and  the  year  1720,  does  not  appear: 
But,  in  that  year,  an  act  of  assembly 
passed,  creating  the  county  of  Spotsyl- 
vania; which  reciting  ^^that  the  frontiers 
towards  the  high  mountains  are  exposed  to 
danger  from  the  Indians,  and  the  late  set- 
tlements of  the  French  to  the  westward  of 
the  said  mountains,"  erected  the  county, 
and  declared  its  boundaries  in  the  following 
words,  ^'Spotsylvania  county  bounds  upon 
Snow  creek  up  to  the  mill,  thence  by  a 
south-west  line  to  the  river  North  Anna, 
thence  up  the  said  river  as  far  as  con- 
venient, and  thence  by  a  line  to  be  run 
over  the  high  mountains  to  the  river  on 
the  north-west  side  thereof,  so  as  to  include 
the  Northern  passage  through  the  said 
mountains,  thence  down  the  said  river 
until  it  comts  against  the  head  of  Rappa- 
hanock,    thence  by    a   line   to   the  head  of 


Rappahanock,  thence  by  a  line  to  the  head 
of  Rappahanock  river;  and  down  that  river 
to  the  mouth  of  Snow  creek."  4  Hen. 
Stat.  77.  And  by  subsequent  sections  of 
the    statute,    the    inhabitants    were    made 

free  of  public  levies  for  ten  years ; 
44.       *the    whole     county     erected    into   a 

parish;  and  '* because  foreign  prot- 
estants  might  not  understand  English 
readily,  if  any  such  should  entertain  a 
minister  of  their  own,  they  and  their  tithe- 
ables  should  be  free  for  ten  years. "  4  Hen. 
Stat.  78. 

Robert  Carter  took  two  grants,  from  the 
crown,  for  lands  in  that  region,  insisting, 
at  the  same  time,  however,  that  they  were 
within  the  proprietor's  boundary:  And,  af- 
terwards, in  1726,  having  become  com- 
mander in  chief  of  the  colony,  he  issued 
grants,  in  the  name  of  the  king,  to  others, 
for  lands,  in  that  quarter;  but  entered 
caveats,  against  them,  as  agent  for  the 
proprietor. 

On  the  17th  of  June,  1730,  John  Vanmeter 
obtained  an  order  of  council  for  * '10,000 
acres  of  land,  lying  in  the  fork  of  Shen- 
andoah river,  including  the  places  called 
by  the  names  of  Cedar  Lick  and  Stony-hill, 
and  running  up,  between  the  branches  of 
the  said  river,  to  complete  the  quantity ; 
and  20,000  acres,  not  already  taken  up,  as 
soon  as  he  shall  bring,  or  have  ready 
twenty  families,  to  settle  on  the  said  last 
mentioned  land."  And  on  the  same  day, 
Isaac  Vanmeter  obtained  a  like  order  of 
council,  for  10,000  acres  •of  land  "on  the 
west  side  of  the  great  mountains,"  upon 
the  same  condition  as  that  annexed  to  the 
said  20,000  acres.  These  claims  the  Van- 
meters  sold  to  Joist  Hite,  on  the  15th  of  Au- 
gust, 1731. 

On  the  21st  of  October,  1731,  Joist  Hite 
and  Robert  M'Koy  obtained  an  order  of 
council,  for  100,000  acres  of  land,  on  the 
west  side  of  the  mountains,  on  the  like 
condition  of  settling  100  families  thereon, 
within  two  years :  and,  in  that  year,  Joist 
Hite  removed  to,  and  settled  on  that  land ; 
parts  of  which,  he  and  M'Koy  sold  to 
various  persons;  but  their  progress  was  in- 
terrupted by  William  Russel,  who  obtained 
grants  for  large  quantities  of  land,  some 
of  which  interfered  with  that  of  Hite  and 
M'Koy:  who,  in  consequence  thereof,  ob- 
tained time,  occasionally,  of  the  governour 
and  council,  for  complying  with    the  terms 

of  their  said  order  in  council,  until 
45        October  1732,  when  an   order    of  *the 

board  was  made,  enlarging  the  period 
for  compliance,  to  Christmas  1735. 

In  the  year  1733,  lord  Fairfax,  who  had 
become  proprietor,  obtained  from  the  king, 
instructions  to  the  governour  and  council, 
to  appoint  commissioners  to  settle  the  dis- 
pute about  the  boundaries  of  the  proprietor- 
ship; and  to  issue  no  more  patents,  for 
lands  lying  within  the  contested  district, 
until  the  dispute  was  ended.  But  it  does 
not  appear,  that  these  instructions  were 
communicated  to  the  governour  and  coun- 
cil, until  the  year  1736. 

On  the  12th  of  June,  1734,  an  order  of 
council  was  made,  which,  slating  that  Joist 
Hite  had  made  due  proof ;  that  he  had  com- 
plied with  the  terms  of  the  grants  made  to 
the  two   Vanmeters;  and    had    settled,    on 
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those  lands,  more  than  the  requisite  num- 
ber of  families,  directed  that  patents  should 
issue  to  him  and  his  assignees,  upon  the 
surveys  then  returned  into  the  secretary's 
office. 

In  the  year  1734,  lord  Fairfax  entered  a 
general  caveat  against  all  orders  of  coun- 
cil, deeds,  patents,  entries,  &c.  issuing 
from  the  crown  office  for  lands  lying  within 
his  proprietary,  until  the  dispute  was  set- 
tled. 

By  the  1st  of  January,  1736,  Hite  and 
M*Koy  had  procured  fifty-four  families  un* 
der  their  order  of  council,  for  the  100,000 
acres  of  land,  and  made  some  surveys: 
which  were  returned  into  the  secretary's 
office  within  due  time,  and  paid  the  fees; 
but,  before  patents  could  be  obtained 
thereon,  lord  Fairfax  entered  caveats 
against  them. 

In  August  1736,  an  act  of  assembly  passed, 
reciting  the  aforesaid  patents  of  Charles  II. 
and  James  II.  to  the  proprietors  of  the 
Northern  Keck;  that  lord  Fairfax  had 
*'now  become  sole  proprietor  of  the  said 
territory;"  and  that  divers  quantities  of 
land  had  been  granted,  '^  to  adventurers  and 
planters,  within  the  said  territory,  in  fee 
simple,  by  the  agents  and  attorneys  of  the 
said  lord  Fairfax,  and  his  predecessors;" 
but  that  *^of  late,  after  long  possessions, 
and  great  and  valuable  improvements  made, 
upon  the  said  lands,  by  such  grantees," 
questions  were  likely  **to  arise,  be- 
46  tween  *them  and  the  said  proprietor, 
touching  the  validity  of  such  grants, 
for  prevention  thereof,  and  for  settling 
peace  between  his  lordship  and  his  said  ten- 
ants," all  the  said  grants  were  confirmed. 
4  Hen.  Stat.  514. 

In  the  year  1736,  lord  Fairfax,  arrived  in 
this  country,  with  the  royal  instructions  of 
1733,  before  alluded  to;  and,  in  the  course 
of  that  and  the  succeeding  year,  a  survey, 
in  pursuance  of  them,  was  made  of  the 
Northern  Neck ;  by  which  it  appeared,  that 
great  part  of  the  contested  lands  lay  within 
the  boundaries  of  the  proprietary ;  which 
gave  rise  to  counter  petitions  before  the 
governour  and  council ;  who  confirmed  the 
survey,  on  the  terms,  that  lord  Fairfax 
should  establish  all  the  grants,  which  had 
been  made  by  the  crown ;  and  an  order,  to 
that  effect,  was  made,  by  the  board,  on  the 
21st  of  December,  1738.  In  consequence  of 
which,  his  lordship  promised  deeds  to  the 
grantees  under  the  crown,  and  particularly 
to  Hite  and  his  associates,  (who  threatened, 
otherwise,  to  abandon  their  settlements  and 
remove  to  other  parts  of  the  country, )  as 
soon  as  his  office,  for  purposes  of  that  kind 
should  be  opened:  and  thereupon,  Hite  and 
his  associates  withdrew  their  said  twenty- 
seven  surveys  and  fees,  from  the  secretary's 
office,  in  order  to  lodge  them  with  the  pro- 
prietor for  patents;  and  the  surveys  were 
accordingly  lodged  there,  the  claimants 
going  on  with  their  improvements  on  the 
lands. 

In  the  year  1748,  an  act  of  assembly 
passed,  for  confirming  the  grants  of  the 
crown  within  the  Northern  Neck,  as  then 
established:  which  reciting,  that,  in  the 
late  dispute  touching  the  limits  of  the 
aforesaid  letters  patent  to  the  proprietors, 
it  had  '^been  adjudged   and  determined,  by 


his  present  majesty,  in  council,  that  the 
said  letters  patent  do  include  all  that  tract 
or  territory  of  land,  between  the  rivers  Pa- 
towmack  and  Rappahanock,  and  the  line 
now  marked  from  the  head  spring  of  the 
said  river  Patowmack  to  the  head  spring 
of  Rappahanock,  commonly  called  Conway, 
in  which  said  tiact,  or  territory,  of  land, 
as  is  before  described,  many  adventurers 
and   planters    have    taken    up    great 

47  quantities   of    *land,     and    obtained 
grants  and  patents  thereof  from  the 

crown,  under  seal  of  the  colony:  and 
whereas  the  said  Thomas  lord  Fairfax  hath 
consented,  before  the  king,  in  council,  that 
the  several  grants  and  patents  made  by  the 
crown,  of  the  lands  included  in  the  bound- 
ary aforesaid,  should  be  confirmed  to  the 
several  grantees,  their  heirs  and  assigns, 
to  be  held  nevertheless  of  the  said  lord 
Fairfax,  under  the  like  rents,  services, 
profits,  and  emoluments,  as  should  be  paid, 
done  and  arise,  by  and  from  the  said  grants 
made  by  the  crown,"  enacted,  *'that  all 
grants  and  patents  whatsoever,  under  the 
seal  of  this  colony,  for  lands  situate  and 
lying  within  the  limits  and  boundaries  of 
the  letters  patent  granted  to  the  ancestors 
of  the  said  lord  Fairfax,  as  the  same  are 
now  settled  and  determined,  heretofore 
made  and  granted  by  the  crown,  shall  be 
held,  deemed  and  taken,  to  be  valid  and 
effectual ;  and  the  adventurers  and  planters 
to  whom  the  same  were  granted,  their  heirs 
and  assigns,  shall  forever  hereafter  peace- 
ably and  quietly  have,  hold  and  enjoy,  the 
said  granted  premises,  respectively,  ac- 
cording to  such  granted  estates,  under  the 
rents  and  services  in  the  said  grants  re- 
served, to  be  paid  and  performed  to  the  said 
Thomas  lord  Fairfax,  his  heirs  and  assigns 
forever,  any  misrecital  or  defect  in  the  said 
grants,  notwithstanding.    6  Hen.  Stat.  198. 

lyord  Fairfax,  after  his  office  was  opened, 
refused  to  make  grants  to  Hite  and  his  as- 
sociates ;  and  conveyed  part  of  the  lands, 
contained  in  their  surveys,  to  sundry  per- 
sons: In  consequence  of  which,  Hite  and 
his  associates,  on  the  10th  of  October,  1749, 
filed  a  bill  in  chancery,  in  the  then  general 
court,  against  lord  Fairfax,  and  those 
claiming  under  him,  setting  forth  the  cir- 
cumstances aforesaid;  praying  that  lord 
Fairfax  might  be  decreed  to  make  deeds  to 
the  plaintiffs  for  the  surveyed  lands;  and 
that  such  of  the  defendants  as  held  portions 
thereof,  under  deeds  from  him,  might  re- 
spectively also  convey  to  the  plaintiffs. 

The  answer  of  lord   Fairfax  states,  that, 

in    1705,    the     heads     of    the    springy    of 

Rappahanock     and     Patowmack    not 

48  *being  well  ascertained,  the  crown 
and  his  father  appointed  commis- 
sioners to  explore  the  north  and  south 
branches  of  the  Rappahanock,  who  reported 
that  the  branches  were  of  equal  magnitude; 
but  the  dispute  being  revived,  in  1733,  he 
prevailed  with  the  king,  that  other  com- 
missioners might  be  appointed;  and  that, 
in  the  mean  time,  no  more  grants  should 
be  made  of  the  disputed  territory.  That, 
in  the  year  1738,  commissioners  were  ac- 
cordingly appointed;  but,  differing  in  opin- 
ion, they  made  separate  reports;  which, 
in  1738,  were  referred  to  the  Committee  of 
the   council    for    plantation    affairs,    upon 
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whose  report,  the  king  on  the  11th  of  April, 
1745,  determined  that  all  the  lands,  con- 
tained, between  the  head  springs  of  Pa- 
towmack  and  the  south  branch  of  the 
Rappahanock,  and  the  mouths  of  the  two 
rivers,  belonged  to  the  defendant.  That 
he  presumes  the  Vanmeters,  at  the  period  of 
obtaining  their  said  orders  of  council,  knew 
of  his  title,  as  he  is  informed,  that  they 
made  a  fruitless  application,  to  his  agent, 
for  the  same  lands,  before  they  applied  to 
the  governour  and  council.  That  the  order 
for  the  100,000  acres  is  void,  1.  Because  of 
the  irregular  shapes  of  the  surveys  under 
it.  2.  Because  the  condition  of  making 
settlements  upon  the  lands  was  not  com- 
plied with.  That  the  defendant,  in  1734, 
had  entered  a  general  caveat,  against  all 
orders  of  council  and  patents  from  the 
crown  office,  for  lands  within  his  proprie- 
tary; but  government  continued  both  until 
1745;  and  he  apprehends  that  all  the  40,000 
acres  have  been  patented.  That  when  Hite 
and  his  associates  applied  to  him,  after  the 
caveat,  respecting  the  lands,  he  told  them 
that  he  should  not  endeavour  to  invalidate 
grants  obtained  before  the  caveat,  nor  to 
set  aside  regular  entries  and  surveys ;  and 
that  they  need  not  be  intimidated  by  his 
dispute  with  the  crown ;  for  if  he  succeeded, 
and  the  people  would  rely  upon  him,  he 
would  not  disturb  them  in  the  enjoyment 
of  their  lands;  but  would  confirm  all  regu- 
lar and  lawful  surveys,  for  the  usual  fees: 
Which  assurance  was  disregarded  by  the 
plaintiffs;  who,  without  relying  on  it,  pe- 
titioned against  him.  That,  after 
49  his  determination  of  his  ^dispute  with 
the  crown  in  the  year  1745,  he  desired 
Hite  to  send,  to  his  office,  a  list  of  his 
claims;  and  actually  delayed  the  opening 
of  his  office  for  the  county  where  they  were 
situate,  for  nearly  ten  months,  in  order 
that  they  might  come  in ;  but,  he  neglecting 
to  do  so,  for  a  long  time,  and  then  sending 
a  very  imperfect  list,  the  defendant  opened 
his  office  in  1749,  yet  still,  conformably  to 
his  promise,  made  to  the  lords  of  the  com- 
nlittee  of  council  for  plantation  ufPairs,  he 
gave  the  preference  to  those  claiming  under 
the  plaintiffs,  only  directing  the  surveys  to 
be  made  according  to  law :  an  arrangement 
with  which  all  other  persons  similarly  sit- 
uate were  content.  That  this  induced  Hite 
to  enter  a  caveat  in  1749,  against  the  war- 
rants and  surveys  of  the  defendant  in  his 
office ;  and  the  12th  of  July  in  that  year, 
was  appointed  for  a  hearing  of  it,  but  Hite 
did  not  attend.  That  the  defendant  is  will- 
ing to  abide  by  his  promise,  and  the  king's 
order  in  council  in  pursuance  thereof;  but 
apprehends  that  they  only  extend  to  deeds 
and  patents  prior  to  his  caveat  in  1735,  the 
word  grant  not  importing,  nor  the  act  of 
assembly  including  orders  in  council :  Or, 
if  it  were  otherwise,  that  the  plaintiffs' 
surveys  are  void,  as  well  on  account  of  their 
figure,  as  on  account  of  their  containing 
almost  double  the  number  of  acres  specified. 

The  answers  of  Rogers,  Langdon,  Wright 
and  Ewell  set  forth,  that  they  had  deeds 
from  lord  Fairfax,  dated  in  1750;  and  that 
they  were  encouraged,  by  Hite,  to  obtain 
them. 

The  answers  of  the  other  defendants, 
state    that    they    heard    of    the    plaintiffs' 


orders  in  council  after  lord  Fairfax's 
boundaries  were  fixed;  and  that  they  ob- 
tained patents  from  him  in  July  1749.  That 
they  have  settled  and  improved  their  lands ; 
but  have  heard  that  the  plaintiffs  have  not 
done  so,  agreeably  to  the  orders  of  council, 
under  which  they  claim ;  and  that  the  word 
grant  does  not  include  orders  of  council. 

The  depositions  prove  1.  The  promise  of 

lord  Fairfax  to  Hite  and  his   associates,  as 

stated  in  the  bill  and  answer.     2.  The  forms 

of  proceeding  in  lord  Fairfax's  office, 

50  as  to  *the  entry,  warrant   to    survey, 
return  of  the   survey,    and  emanation 

of  the  patent  upon  payment  of  the  composi- 
tion and  office  fees;  together  with  the  mode 
of  proceeding  upon  caveats  filed  in  the  office. 
3.  That  no  erasures  were  recollected  in  the 
book  of  surveys,  but  that  some  appeared 
after  it  had  been  in  the  custody  of  Hite  and 
others. 

The  king's  order  in  council  of  the  11th 
of  April,  1745,  states  the  committee  of  the 
council  for  plantation  affairs,  to  have  re- 
ported, 1.  That  lord  Fairfax's  petition  set 
forth,  **That  the  governour  and  council  of 
Virginia  had,  from  time  to  time,  actually 
ta}cen  upon  them  to  issue  grants  for  several 
parcels  of  land,  part  of  the  petitioner's 
said  tract ;  and  had  actually  run  out  surveys 
of  several  other  parcels  of  land,  though  the 
same,  as  the  petitioner  apprehends,  were 
clearly  within  the  bounds  of  the  lands  so 
granted  from  the  crown  as  aforesaid,  under 
which  the  petitioner  claims.  The  petitioner 
therefore  prayed,  that  your  majesty  would 
be  pleased  to  order  a  commission  to  issue 
for  running  out,  making  and  ascertaining 
the  bounds  of  the  petitioner's  said  tract, 
&c.  2.  That  the  petitioner,  the  lord  Fair- 
fax, hath  appeared  before  this  committee, 
and  proposed  and  consented  that  all  the 
grantees  of  lands  under  the  crown  within 
the  boundaries  aforementioned,  shall  quietly 
enjoy  their  lands,  according  to  their  re- 
spective grants;  and  likewise  to  do  and 
consent  to  all  such  acts  as  shall  be  thought 
necessary  by  your  majesty,  to  confirm  and 
secure  such  grantees  in  the  quiet  possession 
of  their  said  lands  pursuant  to'  their 
grants."  And  the  royal  order,  upon  that 
report,  directs,  that  the  governour  shall 
*'not  make  any  grants  of  lands  within  the 
said  boundaries,  nor  molest  or  disturb  the 
petitioner,  in  the  quiet  possession  and  en- 
joyment of  the  lands  contained  therein  ;  but 
the  said  lands  to  be  subject  to  the  grants 
made  of  any  parts  thereof  by  his  majesty, 
or  any  of  his  royal  predecessors,  and  so  as 
the  lord  Fairfax  do  comply  with  his  pro- 
posal mentioned  in  the  foregoing  re- 
port. * ' 

51  *On  the  13th  of  October,    1769,    the 
general  court  made  the  following  in- 
terlocutory decree. 

This  cause  is  dismissed  as  to  the  defend- 
ants Benjamin  Boweden,  &c.  (thirteen  in 
number,)  the  same  being  agreed  between 
them  and  the  plaintiffs;  and  thereupon  the 
cause  came  on  to  be  heard  upon  the  bill, 
and  the  answers  filed  by  the  other  defend- 
ants, the  depositions  taken  and  returned, 
an  order  of  his  late  majesty  in  his  privy 
council,  dated  at  the  court  at  St.  James's, 
the  llth  day  of  April,  1745,  divers  orders  of 
the  governour   and  council  of  this  colony. 
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and  suadry  other  papers  produced  and  read 
as  exhibits,  and  the  arguments  of  the  coun- 
sel on  both  sides.  On  consideration 
whereof,  it  is  the  opinion  of  the  court,  that 
the  plaintiffs  for  themselves,  and  the  as- 
sig'nees  of  the  said  Joist  Hite  and  Robert 
M'Coy,  deceased,  are  entitled  to  all  the 
lands  actually  surveyed,  under  the  several 
orders  of  the  governour  and  council,  in  the 
bill  mentioned,  at  any  time  before  Christ- 
mas 1735,  for  which  patents  were  not  ob- 
tained from  the  crown  before  the  said  11th 
day  of  April,  1745;  that  the  said  lord  Fair- 
fax ought  to  execute  deeds  to  the  plaintiffs, 
and  such  assignees,  for  their  respective 
parts  of  the  said  lands,  under  the  usual 
reservation  of  quit  rents,  and  on  their  pay- 
ing the  usual  composition  and  fees  of  office, 
where  his  lordship  hath  not,  since  the  com- 
mencement of  this  suit,  conveyed  such 
lands  to  other  persons :  and  in  case  of  such 
conveyance,  then  that  the  daid  other  per- 
sons ought  to  convey  the  same  respectively 
to  the  said  plaintiffs  and  assignees,  or  shew 
sufficient  cause  to  the  contrary,  within  six 
months.  Therefore,  it  is  decreed  and  or- 
dered, that  James  Scott,  Matthew  Whiting, 
Francis  Peyton,  Samuel  Clayton,  jr., 
Thomas  Marshall,  James  Pendleton,  John 
Carter  and  William  Grant,  gentlemen,  or 
any  three  or  more  of  them,  do  examine 
and  state  a  memorial  of  all  such  surveys 
claimed  by  the  plaintiffs  and  said  assignees, 
distinguishing  therein,  who,  at  present, 
hold  the  lands  in  each  survey ;  and  stating 
the  nature  of  their  claim,  and  title,  whether 
the  same  be  under  the  said  Hite  and 
M'Coy,  or  by  conveyance  from 
52  *the  said  lord  Fairfax;  and  that 
his  lordship  deliver  to  the  commis- 
sioners aforesaid,  all  the  original  surveys 
lodged  in  his  office  by  Robert  Green,  gent., 
deceased :  and  that  the  said  commissioners 
return  the  said  memorial,  and  the  said  orig- 
inal surveys  to  the  court,  in  order  to  a 
final  decree. 

Under  the  foregoing  decretal  order, 
Thomas  Marshall  and  others,  reported 
twenty-seven  years,  containing  37,834  acres : 
and  that  lord  Fairfax  produced  a  list  of 
patents  from  the  secretary's  office,  for 
42,778  acres,  alleging  that  they  shewed 
that  the  Vanmeter  orders  in  council  were 
satisfied,  with  an  excess;  but  that  the 
plaintiffs  alleged,  that  some  of  them  were 
for  lands  not  within  the  Vanmeter  orders: 
of  which  however  they  gave  no  proof. 

There  are  several  other  exhibits ;  but  none 
of  them  varying  the  case  materially  from 
what  is  above  stated. 

Upon  the  coming  in  of  the  report  of  the 
commissioners,  the  general  court,  on  the 
15th  of  October,  1771,  made  the  following 
final  decree: 

^'This  cause  came  on  again  to  be  heard, 
upon  the  bill  and  answers,  the  depositions 
taken  and  returned,  an  order  of  his  late 
majesty  in  his  privy  council,  dated  at  the 
court  at  Saint  James's,  the  11th  day  of 
April,  1745,  divers  orders  of  the  governour 
and  council  of  this  colony,  sundry  other 
papers  produced  and  read  as  exhibits,  the 
memorial  of  the  commissioners  appointed 
by  this  court,  and  the  arguments  of  the 
counsel  on  both  sides.  On  consideration 
whereof,  it  is  the  opinion  of  the  court,  that 


under  lord  Fairfax's  agreement  with  the 
crown,  the  plaintiffs  and  those  claiming 
under  Joist  Hite,  deceased,  are  entitled  to 
the  30,000  acres  of  land  mentioned  in  the 
order  of  council  of  the  17th  day  of  June, 
1730,  to  John  Vanmeter,  and  to  the  10,000 
acres  mentioned  in  the  order  of  council  of 
the  same  date,  to  Isaac  Vanmeter,  for 
which  said  tracts  of  land  it  appears  that 
patents  have  been  already  obtained  from 
the  crown,  and  confirmed  by  act  of  the 
general  assembly  of  this  colony:  and 
that  the  plaintiffs  and  those  claiming 

53  under  *the  said  Joist  Hite  and  Robert 
M'Coy,    are    also    entitled    to  54,000 

acres  of  land,  part  of  the  100,000  acres  men- 
tioned in  the  order  of  council  of  the  2ist 
of  October,  1731,  to  the  said  Robert  and 
Joist,  fifty-four  families  having  been  set- 
tled thereon  according  to  the  terms  of  the 
said  order.  That  the  persons  who  con- 
tracted with  the  said  Hite  and  M'Coy  or 
their  representatives,  for  part  of  the  said 
54,000  acres,  and  have  since  obtained  deeds 
from  lord  Fairfax,  be  quieted  in  their  pos- 
session, and  pay  to  the  plaintiffs,  entitled 
thereto,  the  purchase  money  still  due,  with 
the  interest  thereon,  and  deliver  up  the 
bonds  for  conveyances  to  be  made  them  to 
be  cancelled ;  and  that  the  persons  who  have 
obtained  deeds  from  lord  Fairfax,  without 
making  such  contracts  for  other  parts  of 
the  said  54,000  acres,  ought  also  to  be 
quieted  in  their  possession,  and  to  pay  to 
the  plaintiffs,  or  such  other  persons  as  are 
entitled  thereto,  after  the  rate  of  three 
pounds  per  hundred  acres  of  the  lands  held 
under  such  deeds,  with  legal  interest 
thereon,  from  the  times  they  respectively 
became  possessed  of  such  lands.  There- 
fore, it  is  decreed  and  ordered,  that  David 
Ashby,  &c.,  who  are  in  possession  of  the 
lands  under  contracts  with  the  plaintiffs, 
or  their  ancestors,  and  have  paid  the  pur- 
chase money,  and  since  obtained  deeds  of 
confirmation  from  lord  Fairfax,  be  at 
peace,  and  deliver  up  to  the  plaintiffs  the 
bonds  or  contracts  to  be  cancelled,  from 
which  the  plaintiffs  are  discharged;  and 
that  the  plaintiffs  pay  to  the  said  John 
Briscow,  &c.  who  are  possessed  of  their 
land  under  contracts  with  the  plaintiffs  or 
their  ancestors,  and  have  obtained  deeds 
of  confirmation  from  lord  Fairfax,  but  have 
not  paid  the  whole  purchase  money,  be 
quieted  in  their  respective  possessions, 
and  severally  pay  to  the  plaintiffs,  or  those 
claiming  under  them,  the  balance  of  such 
purchase  money,  with  legal  interest  thereon, 
from  the  times  the  same  was  agreed  to  be 
paid,  and  in  like  manner  deliver  up  bonds 
or  contracts  to  be  cancelled.  That  Abra- 
ham Vanmeter,  &c.  who  have  obtained 
deeds  from  lord  Fairfax,  but  had  not 
made  any   contracts    with  the   plain- 

54  tiffs  *or  their  ancestors,  for  the  same, 
be    also   quieted   in    their   respective 

possessions,  upon  their  severally  paying  to 
the  plaintiffs,  or  those  entitled  thereto,  at 
the  rate  of  three  pounds  per  hundred  acres, 
for  so  much  land  as  they  respectively  hold 
within  any  of  the  surveys  mentioned  in  the 
said  memorial,  together  with  legal  interest 
for  the  same,  from  the  times  they  respec- 
tively became  possessed  of  the  said  lands. 
That,  for  such  lands  within  the  said   sur- 
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▼eys,  as  have  not  been  conveyed  to  any 
person  by  lord  Fairfax,  nor  agreed  to  be 
sold  by  the  plaintiffs  or  their  ancestors  to 
any  other  person,  nor  are  possessed  by  any 
other  persons,  who,  or  those  under  whom 
they  claim,  became  possessed  thereof  at  any 
time  before  the  bringing  of  this  suit,  to 
wit,  the  last  day  of  July,  1749,  lord  Fairfax 
execute  deeds  to  the  plaintiffs  in  fee  sim- 
ple, reserving  the  usual  quit-rents  upon 
their  paying  the  fees  of  office,  but  no  com- 
position money ;  and  that  lord  Fairfax  ex- 
ecute the  like  conveyances  to  the  assignees 
of  the  plaintiffs  or  their  ancestors,  for 
such  of  the  said  lands  as  have  been  sold  or 
contracted  for  by  them,  and  to  the  persons 
now  In  possession,  who,  or  those  under 
whom  they  claim  the  land,  became  possessed 
thereof,  at  any  time  before  the  commence- 
ment of  this  suit,  where  he  hath  not  already 
conveyed  the  same  to  any  other  person,  and 
that  those  to  whom  such  conveyances  are 
to  be  made,  shall  respectively  pay  to  the 
plaintiffs,  or  those  entitled  thereto,  for  the 
lands  so  conveyed,  according  to  their  sev- 
eral contracts;  but  where  no  such  contracts 
shall  appear,  then,  at  the  rate  of  three 
pounds  per  hundred  acres,  with  interest 
thereon  from  the  times  of  their  contracts, 
or  becoming  possessed  of  such  land,  reserv- 
ing to  either  party  the  liberty  of  applying 
to  this  court  to  settle  and  adjust  any  dis- 
putes which  may  arise  in  the  execution  of 
this  part  of  this  decree,  which  cannot  be 
adjusted  between  themselves:  That  per- 
petual injunctions  be  granted  to  stay  the 
executions  of  the  judgments  at  law  recov- 
ered by  William  Ewings,  &c.  against 
Joist  Hite,  mentioned  in  the  proceedings 
in    this   cause ;  and   that  the  costs  of  this 

suit,  including  an  allowance  of 
55        twenty  ^shillings  per  day  to  each  of 

the  commissioners,  amounting  to 
three  hundred  and  fourteen  pounds,  to- 
gether with  the  other  expenses  attending 
the  execution  of  the  former  decretal  order 
made  in  October  1769,  be  paid  and  borne, 
one  moiety  by  the  plaintiffs,  and  the  other 
moiety  by  the  defendants,  such  excepted 
as  are  mentioned  to  be  a^  peace  in  the  first 
part  of  this  decree :  and  that  so  much  of 
the  said  decretal  order  as  is  contrary  to 
this  decree  be  set  aside." 

From  which  decree  lord  Fairfax  appealed 
to  the  king  in  council,  but  never  prosecuted 
it;  and  the  plaintiffs  appealed  from  such 
parts  of  the  said  decree  as  confirmed  the 
grants,  made  by  lord  Fairfax  since  the 
commencement  of  this  suit;  or  which  are 
directed  to  be  made  by  him  to  any  persons 
not  claiming  under  the  said  plaintiffs,  or 
their  ancestors.  But  whether  the  same  was 
prosecuted  or  not,  does  not  appear. 

On  the  29th  of  August,  1780,  the  plaintiffs 
petitioned  the  court  of  appeals  to  permit 
them  to  appeal  to  that  court;  which  was 
allowed.  And  notice  thereof  was  served 
upon  lord  Fairfax;  who  was  a  citizen  of 
Virginia,  and  continued  in  this  country 
after  the  revolution  commenced,  until  his 
death  in  1781 :  By  his  will,  he  devised  all 
his  lands  in  the  Northern  Neck,  to  Denny 
Martin  Fairfax;  who  was  a  British  sub- 
ject, residing  in  that  country;  and  born 
prior  to  the  year  1776. 
By  an  act  of  assembly  passed   in   1782,  it 


was  provided  as  follows,  **and  whereas  no 
provision  is  made  by  this  act,  or  by  the  act 
for  equalizing  the  land  tax,  to  credit  the 
citizens  in  the  Northern  Neck  for  so  much 
of  the  land  tax  as  their  respective  quit- 
rents  may  amount  to:  And  whereas,-  since 
the  death  of  the  late  proprietor  of  the  North - 
em  Neck,  there  is  reason  to  suppose  that 
the  said  proprietorship  hath  descended  upon 
alien  enemies:  Be  it  therefore  enacted, 
That  persons  holding  land  in  the  Northern 
Neck,  shall  retain  sequestered,  in  their 
hands,  all  quit-rents  which  are  now  due 
until  the  right  of  descent  shall  be  more 
fully  ascertained,  and  the  general  assem- 
bly shall  make  final  provision  thereon." 
11  Hen.  Stat.  128. 

56  *By  another  act  of  the   same  year, 
the   following   provision    was  made, 

''And  whereas  the  death  of  the  right  hon- 
ourable Thomas  lord  Fairfax,  may  occasion 
great  inconvenience  to  those  who  may  in- 
cline to  make  entries  for  vacant  lands  in 
the  Northern  Neck:  Be  it  therefore  en- 
acted. That  all  entries  made  with  the  sur- 
veyors of  the  counties  within  the  Northern 
Neck,  and  returned  to  the  office  formerly 
kept  by  the  said  Thomas  lord  Fairfax, 
shall  be  held,  deemed  and  taken  as  good  and 
valid  in  law,  as  those  heretofore  made 
under  the  direction  of  the  said  Thomas 
lord  Fairfax,  until  some  mode  shall  be 
taken  up  and  adopted  by  the  general  assem- 
bly, concerning  the  territory  of  the  North- 
ern Neck."     11  Hen.  Stat.  160. 

On  the  21st  of  February,  1785,  the  ap- 
pellants caused  a  notice  in  the  following 
words,  to  be  served  upon  Doct.  Denny 
Martin  Fairfax,  then  in  Virginia,  for- 
merly Martin  Bryant  Fairfax. 

**To 

''Thomas  Bryan  Martin  and  Gabriel 
Jones,  esqrs.  surviving  executors  of  Thomas 
lord  Fairfax  deceased,  and  attorneys  for 
Denny  Fairfax,  formerly  Martin  Bryan 
Fairfax,  one  of  the  attornies  for  Robert 
lord  Fairfax  and 

'*Be  pleased  to  take  notice,  that  we  have 
lodged  with  the  clerk  of  the  court  of  ap- 
peals a  transcript  of  the  record  in  appeals 
Hite  &c.  against  Fairfax  and  others,  from 
a  decree  of  the  late  general  court,  to  the 
king  of  Great  Britain  in  his  privy  coun- 
cil, which  was  neither  affirmed,  reversed  or 
dismissed,  and  that  we  shall  press  for  a 
trial,  as  soon  as  the  law  will  permit.  We 
are  gentlemen  your  humble  servants  Isaac 
Hite  and  John  Green  agents  for  the  com- 
pany." 

This  notice  was  filed  among  the  papers 
in  the  cause :  but  there  does  not  appear  to 
have  been  any  scire  facias  to  revive  the 
cause  after  the  death  of  lord  Fairfax,  served 
upon  his  heir  or  devisee;  for,  although 
in  October  1782,  the  following  entry  was 
made  in  the  order  book,  to  wit,  '  'The  de- 
fendant Thomas  lord  Fairfax  being  dead, 
on  the  motion  of  the  appellants,  by  their 
counsel,  a   subpoena    scire   facias    is 

57  *a warded  them,   to    revive    this    suit 
and  the  proceedings  therein,  against 

the  executors  or  administrators  and  heir  at 
law,  or  other  legal  representative  of  the 
said  Thomas  lord  Fairfax,  returnable  here 
&c.,"  it  does  not  appear  that  any  actual 
scire  facias  was  ever    taken  out,  or  served 
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upon  the  heir  or  devisee  of  lord  Fairfax ;  or 
that  any  appearance  was  ever  entered  for 
them,  or  either  of  them.  So  far  from  it, 
the  caption  of  all  the  entries  in  the  suit 
upon  the  order  book  from  the  4th  of  May, 
1786,  stood,  (after  naming  the  appellants,) 
** against  the  executors  and  heir  at  law,  or 
other  legal  representative  of  Thomas  lord 
Fairfax  deceased,  and  others.'' 

Randolph,  attorney  general,  for  the  ap- 
pellants. The  circumstances  of  the  case 
are  all  in  favour  of  the  appellants.  For  it 
may  well  be  doubted,  whether  Charles  II. 
mimicking  majesty,  could  control  the  char- 
ter to  the  colony  in  1609.  But  let  that  be 
as  it  may,  the  grant  of  the  Northern  Neck 
was  made  at  a  time  when  the  king  was 
ignorant  of  its  extent,  as  not  even  the  falls 
of  the  Patowmack  and  Rappahanock  were 
then  settled ;  and  the  knowledge  of  the  in- 
habitants of  the  adjacent  country  (the 
standard  by  which  the  boundary,  accord- 
ing to  the  patent,  was  to  be  ascertained,) 
extended  no  further  than  those  falls. 
Therefore,  after  the  discovery  of  the  fork 
of  the  Rappahanock,  and  the  consequent 
doubt  as  to  the  branch  which  was  to  be  the 
boundary  of  the  proprietorship,  the  crown 
went  on,  notwithstanding  the  report  of  the 
commissioners  appointed  to  view  the  rivers, 
and  the  protest  of  Robert  Carter,  the  agent 
of  the  proprietor,  to  grant  lands  in  that 
region  ;  and  encouraged  settlements  there, 
in  order  to  form  a  barrier  against  the 
French  and  Indians. 

Under  this  state  of  things,  the  orders  of 
council  for  the  40,000  acres  were  obtained, 
and,  in  event,  finally  carried  into  grant: 
and  that,  for  the  100,000  acres,  was  fulfilled 
as  far  as  the  actual  settlement  of  fifty-four 
families;  and  would  have  been  fully  com- 
plied with,  had  not  the  interruptions, 
58  *first  from  Russel,  and  then  from 
lord  Fairfax,  prevented  it:  who,  in 
1736,  produced  the  ex  parte,  and,  'til  then, 
unknown  order  from  the  king,  to  the  gov- 
ernour  and  council  to  appoint  commis- 
sioners to  settle  the  boundary  line;  and 
forbidding  them,  in  the  meantime,  to  issue 
any  more  grants:  which,  upon  the  princi- 
ples decided  in  the  Greenbrier  and  lyoyal 
company  cases,  was  a  sufficient  justification 
of  the  delay. 

But,  waving  all  views  of  that  kind,  the 
promise  of  lord  Fairfax  to  Hite,  is  conclu- 
sive ;  for  the  latter  and  his  associates  were 
thereby  induced  to  remain,  and  continue 
their  settlements,  to  the  great  advantage 
of  the  proprietor :  which,  as  it  involved  toss 
on  one  side,  and  advantage  on  the  other,  is 
a  sufficient  consideration  for  a  decree  for 
a  conveyance:  And,  if  any  thing  further 
were  wanting  to  confirm  it,  lord  Fairfax's 
undertaking  before  the  governour  and 
council,  on  the  21st  of  December,  1738, 
when  the  survey  of  his  boundary  was  con- 
firmed by  the  board ;  and  that,  before  the 
same  board  in  1748,  when  the  act  of  assem- 
bly of  that  period  was  passed,  are  decisive ; 
and  not  to  be  defeated  by  the  attempts  of 
lord  Fairfax  to  appropriate  part  of  the  ap- 
pellants' lands  to  the  use  of  himself  and 
family,  as  it  appears  by  the  commissioners' 
report,  he  did. 

It  is  in  vain  for  lord  Fairfax  to  urge,  that 
the    plaintiffs  must  have  been  apprized   of 


his  title.  Facts  refute  the  position;  for 
public  opinion  existed  to  the  contrary  until 
1737,  as  appears  by  the  report  of  the  royal 
commissioners ;  and  the  government  con- 
stantly acted  in  conformit3'  thereto,  until 
that  period.  Besides,  it  continued  a  doubt, 
whether  the  grant  to  lord  Culpeper  included 
these  lands,  until  the  year  1745,  when  the 
convention  with  the  crown  w»a  made; 
which,  in  fact,  is  the  best  foundation  of 
lord  Fairfax's  title,  confirmed  as  it  is  by 
the  act  of  1748. 

Of  as  little  weight  is  the  objection,    that 

the  word  grant  did  not  extend  to  orders   in 

council.     For    the  obvious  meaning    of    it 

was,  that  every  equitable   as   well  fis  legal 

right,  either  under  the  crown  or  lord 

59  Fairfax,  was  to  be  preserved.     *It  was 
a  term  which  had  been   long  applied, 

by  the  governour  and  council,  to  such  or- 
ders; and  was,  in  fact,  the  customary  lan- 
guage of  the  country.  No  man,  at  that 
day,  ever  dreamt  that  a  seal  was  necessary 
to  constitute  a  grant;  but  every  body  be- 
lieved that  an  order  of  council  was  synony- 
mous to  it :  .and  what  gives  greater  force 
to  the  argument,  and  shews  that  the  term 
was  not  confined  to  sealed  instruments,  is, 
that  the  report  of  the  committee  of  planta- 
tion affairs,  to  the  king  in  council,  on  the 
11th  of  April,  1745,  states,  that  the  petition 
of  lord  Fairfax  set  forth,  that  the  governour 
and  council  had  issued  grants  for  several 
parcels  of  his  lands ;  and  had  run  out  sur- 
veys for  several  other  parcels,  which  being 
necessarily  founded  upon  orders  of  council, 
shews  that  both  species  of  grant  were  in 
contemplation ;  the  one  where  the  grant 
had  been  perfected  by  a  patent,  the  other 
where  it  remained  to  be  fully  completed. 
Besides,  the  joint  use  of  both  terms  in  the 
act  of  assembly,  supports  the  interpreta- 
tion. For  if  grant  and  patent  meant  the 
same  thing,  why  should  both  be  used ;  and 
used  so  often  too,  and  throughout  the  act? 
No  carelessness  can  account  for  it ;  but  it 
must  have  been  designed  to  cover  every 
species  of  grant  by  the  crown.  Besides, 
lord  Fairfax's  answer  admits  that  he  was 
bound  to  confirm  regular  surveys ;  and  he 
submitted  to  the  patents  by  government, 
upon  those  made  under  the  Van  meter  orders ; 
which  puts  an  end  to  the  question. 

But  more  idle  still  is  the  objection,  that 
lord  Fairfax,  by  his  promise  to  Hite,  did 
not  mean  to  confirm  equitable  claims,  and 
irregular  surveys.  For  the  whole  testimony 
proves  that  the  promise  was  absolute  and 
without  condition ;  and  it  was  not  in  his 
power  to  qualify  it  by  a  mental  reservation, 
if  indeed  he  had  one,  without  disclosing  it 
at  the  time;  especially  as,  if  disclosed,  it 
would  probably  have  been  received  with 
disdain,  depopulated  the  country,  and  de- 
feated all  his  prospects  of  quit-rents  and  of 
increased  value  to  his  property. 

The  exception    to   the  regularity   of  the 

surveys,  as  to  the  length   and   breadth,    is 

not  tenable.     For  there  were  two  ways,  at 

that  time,   of  acquiring  waste  lands, 

60  the  one  under  *the   act  of  1705,    ch. 
21,  (3  Hen.  Stat.  305,)    founded  upon 

the  receiver  general's  certificate  for  com- 
position money ;  the  other  under  orders  of 
council,  upon  stipulated  terms.  And,  under 
either,    it   would  not  be  competent  to  lord 
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Fairfax  to  object,  1.  Because,  if  the  right 
had  accrued  upon  a  common  taking*  up  under 
the  act  of  1705,  it  would  have  been  a  ques- 
tion between  the  locator  and  the  governour 
and  council  only ;  who,  by  the  act  of  1732, 
(4  Hen.  Stat.  352,)  had  the  sole  power  of 
deciding  on  it;  and,  if  they  were  satisfied, 
lord  Fairfax  had  no  right  to  object,  as  he 
was  bound  by  his  agreement  and  the  act 
of  assembly  founded  on  it.  2.  Because  if  it 
is  taken,  as  it  must  be,  as  a  grant  founded 
on  an  order  of  council,  then  it  was  not 
subject  to  the  ordinary  law  prescribing 
rules  upon  surveys  founded  on  the  re- 
ceiver general's  certificate.  For,  in  that 
view,  it  was  an  extraordinary  grant,  like 
that  to  the  proprietor,  and  those  to  the 
Greenbrier  and  Loyal  companies,  independ- 
ent of  all  the  existing  statutes :  and  there- 
fore not  affected  by  them.  Hence  the  rules 
of  the  act  of  assembly,  relative  to  surveys 
upon  the  receiver  general's  certificate,  are 
not  applicable.  For  the  grantee  was  con- 
sidered as  having  a  right  to  the  whole 
quantity  in  the  stipulated  region,  so  that 
he  might  lay  out  the  parcels  in  what  form 
he  pleased :  and  therefore  the  practice  was 
to  disregard  the  proportions  mentioned  in 
the  act  of  assembly  upon  the  subject  of  the 
receiver  general's  certificates,  and  to  make 
the  survey  as  the  party  wished.  Which 
satisfies  even  lord  Fairfax's  distinction,  as 
the  surveys  are  made  according  to  custom ; 
which  he  admits  to  b<!  the  true  .criterion. 

That  the  whole  number  of  settlers  were 
not  procured,  which  the  order  of  council 
required,  is  not  material;  for,  to  the  extent 
actually  obtained,  the  plaintiffs,  upon  the 
principles  of  ci  pres  and  part  performance, 
are  clearly  entitled.  Things  of  that  kind 
are  in  their  nature  progressive,  and  subdi- 
vision is  necessarily  incident  to  such  an 
order.  It  would  have  been  monstrous,  and 
would    have  totally   prevented  settlements, 

under  such  orders,  if  all  who  had 
61        taken  allotments,  *might   have  been 

deprived  of  their  purchases,  by  the 
failure  of  the  proprietor  of  the  order  of 
council,  to  procure  a  few  other  adventurers. 
No  man  would  have  gone  there,  under  any 
order  requiring  one  hundred  families,  if 
ninety-nine,  after  all  the  difficulties  and 
dangers  they  had  encountered,  might  have 
been  dispossessed  of  the  fruits  of  all  their 
labours  and  expense,  by  the  failure  of  the 
g-rantee  to  procure  the  hundreth  settler: 
and  the  history  of  the  colony  affords  no 
such  intolerable  tyranny.  The  true  prin- 
ciple in  such  cases  was,  that  those  who 
settled  under  the  order  of  council  and  com- 
plied with  the  general  requisitions  of  the 
law,  should  be  protected.  It  was  so  in  re- 
spect of  non-settlement  according  to  the 
terms  of  actual  patents ;  for  the  patentee 
was  allowed  to  retain  as  much  as  he  had 
actually  settled  by  the  act  of  1713,  ch.  3. 
(Hen.  Stat.  40) ;  and  the  analogy  is  strik- 
ing, as  it  shews  that  distributive  construc- 
tion, upon  subjects  of  this  kind,  was  kept 
constantly  in  mind,  by  all  the  departments 
of  government.  These  arguments,  power- 
ful in  every  point  of  view,  are  doubly  so, 
when  the  difficulties  under  which  the  plain- 
tiffs in  the  present  case  (arising  in  a  great 
measure  from  the  acts  of  lord  Fairfax  and 
his  adherents)    laboured,  are  considered. 


The  erasures,  in  the  surveyor's  book,  are 
unimportant ;  for,  whether  they  were  rightly 
or  wrongly  made,  the  plaintiffs  had  no 
hand  in  making  them ;  and  it  is  a  settled 
rule,  that  if  a  deed  be  erased,  or  the  seal 
broken,  without  the  privity  of  the  grantee, 
he  is  not  affected. 

Another  question  remains  to  be  consid- 
ered, namely,  by  whom  the  patents  should 
be  issued  whether  by  the  heir  or  devisee  of 
lord  Fairfax,  or  by  the  register  of  the  com- 
monwealth? But  of  that  there  can,  in  fact, 
be  no  doubt,  1.  Because  it  was  obviously 
the  intention  of  the  parties  to  the  conven- 
tion, that  the  crown  which  had  granted 
the  orders  of  council  should  make  the  pat- 
ent9,  which  lord  Fairfax  engage  to  confirm 
upon  their  emanation.  For  that  construc- 
tion was  necessary,  as  he  was  to  confirm 
and  not  to  convey,  and  consequently  the 
patent  was  necessarily  precedent.     2. 

62  ^Because  the  decree  of  the  general 
court,  in  1769,  had  directed  the  sur- 
veys to  be  delivered  by  lord  Fairfax  to  the 
plaintiffs:  the  plain  object  of  which  was, 
that  the  crown  might  make  the  patents, 
according  to  the  cotemporaneous  construc- 
tion of  the  agreement,  and  the  act  of  as- 
sembly founded  on  it.  3.  Because  the 
agreement  operated  as  a  relinquishment  of 
the  lands  contained  within  the  surveys  to 
the  crown,  for  the  use  of  the  appellants. 

There  is  still  a  point  which  claims  some 
attention,  namely,  that,  as  both  decrees  of 
the  general  court  admit  that  Hite  and 
M'Koy,  and  those  claiming  under  them, 
were  entitled  to  54,000  acres;  and,  as  they 
were  prevented  by  lord  Fairfax  from  sur- 
veying more  than  37,834  acres,  whether  his 
estate,  deducting  the  excess  in  the  Van- 
meter  patents,  ought  not  to  make  compen- 
sation, for  the  loss  sustained  by  the 
obstruction?  It  does  not  indeed  clearly  ap- 
pear what  the  extent  of  the  obstruction  was ; 
but,  if  upon  enquiry,  it  should  be  ascer- 
tained, satisfaction  ought  to  be  made. 

Baker,  for  such  of  the  appellees  as  were 
residents  of  Virginia.  It  is  idle  to  talk  of 
the  inability  of  the  crown  to  make  the 
grants  to  the  proprietors  of  the  Northern 
Neck,  after  the  charter  of  1609:  because 
that  charter  was  repealed  by  the  judgment 
of  the  king's  bench  in  1623 ;  and,  from  that 
period,  Virginia  was  always  considered, 
both  in  Bngland  and  this  country,  as  a 
royal  colony ;  and  all  grants  for  lands 
emanated  from  the  king:  so  that,  if  the 
doubt  mentioned  by  the  attorney  general, 
actually  existed,  it  would  destroy  every 
title  in  the  commonwealth.  But  he  does 
not  appear  to  have  adverted  to  another 
consequence  of  his  doctrine ;  for,  if  that 
were  true,  the  result  would  be,  that  his 
own  clients  would,  necessarily,  be  defeated  ; 
because  the  title  would  then  be  in  the 
grantees,  under  the  charter  of  1609;  and 
therefore  his  clients  could  have  none. 

But  to  come  to  the  real  merits  of  the  case. 

The    appellants    were    trespassers,    with 

notice    of    the    defendants'    rights:       For 

the  grant  of    the   proprietorship  had 

63  *long  been  matter  of  history ;  and  the 
rights    of    the    patentees    had     been 

evinced  by  actual  occupancy,  through  their 
agents;  who,  in  the  names  of  the  respective 
proprietors,  had  made  many  grants  and  es- 
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tablishments,  which  were  sufficient  to  call 
•  for  enquiry  by  adventurers ;  who  were  not 
to  be  justified  by  the  unauthorized  acts  of 
the  colonial  gfovernment ;  which  had  no 
power  to  interfere  with  the  private  rights 
of  the  proprietors,  long  before  obtained ; 
and  violated  by  the  public  authorities  here, 
without  the  knowledge  of  the  crown,  and 
contrary  to  its  wishes.  The  appellants, 
therefore,  had  no  excuse;  for,  professing 
to  act  under  the  act  of  assembly,  they 
should  have  confined  themselves  to  waste 
and  ungranted  lands;  and  government,  of 
course,  expected  every  application  to  be  so 
limited;  for  those  were  the  terms  of  the 
orders  of  council,  and  it  was  the  duty  of 
locators  to  conform  to  it:  who,  conse- 
quently, ought  to  have  made  all  necessary 
enquiries;  and  whenever  they  neglected  it, 
surveyed  appropriated  lands,  and  obtained 
grants,  they  were  guilty  of  such  misrepre- 
sentation, as  would  avoid  the  patents;  and 
to  refusal  of  them,  when  the  misrepresenta- 
tion was  made  known,  by  caveat,  or  other- 
wise. Of  course  no  injury  was  done,  either 
by  the  government,  or  lord  Fairfax,  to  the 
appellants;  who  acted,  with  full  knowledge, 
that  they  were  trespassers :  and  cannot  now 
complain  that  they  were  dispossessed;  for 
volenti  non  fit  injuria.  There  was,  in  fact, 
no  difficulty  in  ascertaining  the  proprietor's 
boundary,  as  was  proved  when  the  place 
came  to  be  explored ;  and  that  was  certain 
which  could  be  made  so:  it  was  therefore 
the  duty  of  the  appellants  to  have  made  the 
explorement,  if  they  wished  to  locate  in 
that  region.  Of  course  lord  Fairfax  yielded 
much,  when,  for  the  sake  of  peace,  he 
agreed  to  confirm  the  claims  of  those  who 
had  obtained  patents;  and  it  is  unreason- 
able to  suppose,  that  he  was  bound,  or  that 
government  expected  him  to  be  bound,  to 
regard  the  pretensions  of  every  lawless  in- 
vader,, who  had  trespassed  upon  his  rights. 
The  crown  did  not  stipulate  for  this;  and, 

for  an  obvious  reason,  namely,  that 
64        it  had  received  no   benefit  *from   the 

intruder,  and  had  done  nothing  to 
Induce  his  aggressions,  which  were  licen- 
tious altogether,  and  a  total  departure  from 
the  orders  of  council  confining  them  to 
waste  lands,  and  such,  wherein,  nobody 
had  a  better  right.  This  view  of  the  sub- 
ject is,  of  itself,  a  sufficient  answer  to  all 
the  excuses  set  up  by  the  appellants  on  the 
score  of  delay;  and,  particularly,  as  re- 
spected lord  Fairfax,  for  resistance,  to  in- 
justice, was  not  an  impediment,  either  in  a 
legal,  or  a  moral,  sense. 

The  promise  of  lord  Fairfax  to  Hite, 
could  not,  obviously,  have  extended  fur- 
ther, than  to  such  surveys  as  had  been 
regular,  as  to  length  and  breadth,  accord- 
ing to  the  usage  in  the  proprietary,  and  the 
act  of  assembly ;  because  his  lordship  was 
not  acquainted  with  them ;  nor  had  he  ever 
seen  them,  or  the  alleged  settlements,  under 
them :  and  it  would  be  preposterpus  to  sup- 
pose, that  he  meant  to  confirm  all  the 
licentious  abuses  of  the  orders  of  council, 
intended  to  be  predicated  of  the  act  of  as- 
sembly requiring  length  and  breadth,  as 
a  necessary  policy,  in  order  to  prevent  in- 
justice, like  that  attempted  by  the  appel- 
lants, of  grasping  all  the  slips  of  good 
land,  and    leaving  those  that  were  barren, 


and  such  as  nobody  would  take  up ;  thereby 
perpetuating  deserts,  and  leaving  the  coun- 
try, forever,  unsettled.  This  conduct,  far 
from  being  an  advantage,  as  the  complain- 
ants pretend,  was,  in  fact,  an  injury  in 
the  present  case,  both  to  the  public,  and 
the  proprietor;  to  the  first,  because  the 
main  policy  of  government  was  to  increase 
general  population,  and  improve  the  colon  j, 
which  was  sure  to  be  defeated  by  monop- 
olies of  that  kind :  to  the  second,  because, 
if  the  surveys  were  to  be  established,  and 
part  performance  of  the  orders  of  council 
deemed  sufficient,  it  would  leave  the  pro- 
prietor none  but  the  barren  spots ;  and  the 
appellants  will  have  affected  with  regard 
to  both,  that,  indirectly,  which  they  could 
not  have  done,  directly.  But  whether  the 
offer  extended  to  all  surveys  indiscrimi- 
nately, or  to  those  that  were  regular  only,  ia 
immaterial;  for,  in  either  case,  it  vras 
rejected  by  the  appellants,  who  song^ht 

65  ^relief,     against    it,  from    the    law ; 
and  therefore  cannot  now  resort  to  it ; 

but  must  rely  upon  their  original  preten- 
sions, which,  we  have  seen,  were  all  futile, 
and  founded  in  wrong. 

The  word  grant  in  the  convention  of  1745, 
and  the  act  of  assembly  made  in  conformity 
to  it,  did  not  extend  to  the  case  of  the 
appellants,  but  was  confined  to  actual 
grants,  under  seal.  For  that  is  the  proper 
and  legal  meaning  of  the  terms  grant, 
which  always  implies  a  seal;  and  the  con- 
vention and  act  of  assembly  stipulate  for 
grants  and  patents  only,  but  with  an  ex- 
press declaration  that  they  shall  be  such  as 
are  under  seal.  Nor  can  any  equity  be 
derived,  to  the  appellants,  from  the  word 
grant  wrested  to  a  more  extended  significa- 
tion :  For  there  can  be  no  equity  in  favour 
of  an  illegal  and  iniquitous  pretension, 
which  government  would  not  have  indulged, 
and  therefore  cannot  be  supposed  to  have 
stipulated  for.  This  argument  is  not  op- 
punged  by  the  orders  of  council :  for  these, 
as  before  observed,  instead  of  authorizing 
unjust  invasion  of  private  property,  forbad 
it,  and  confined  the  appellants  to  waste  and 
unappropriated  lands.  Besides,  there  has 
been  a  failure  to  perform  the  conditions  of 
the  orders  of  council,  in  another  respect: 
for  the  requisite  number  of  settlers  was 
never  obtained ;  and  that  defeats  the  claim 
of  the  appellants  under  any  point  of  view. 
For  a  partial  performance  was  not  suffi- 
cient, as  the  orders  could  not  be  so  under- 
stood, either  from  the  terms,  or  the  reason 
of  the  thing:  Not  the  first;  because  the 
words  are  directly  otherwise:  not  the  sec- 
ond ;  because  it  would  have  enabled  men  to 
have  engrossed  large  bodies  of  land, 
without  settlement,  and  kept  off  others, 
who  would  have  taken  them  up,  and  settled 
the  country,  agreeably  to  the  wishes  of 
government  and  the  policy  of  the  law;  and 
because,  too,  a  condition,  which  is  to  con- 
fer a  right,  must  be  performed,  or  the  right 
never  accrues. 

There   is   no  analogy    between   the  grant 
to  the  proprietors  of  the  Northern  Neck,  and 
those    claiming    under  the   colonial   orders 
of  council.     For  the  first  was  a  great  polit- 
ical object,  emanating  from  the  king, 

66  immediately,  and  conferring  *un usual 
privileges:    whereas    the    latter  was 
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only  one  mode  of  obtaining  orders  of  sur- 
vey ;  and  neither  did,  nor  was  meant  to 
overreach  the  ordinary  statute  law  of  the 
country;  and  consequently,  as  to  these, 
ail  the  provisions  and  policy  of  the  acts  of 
assembly  were  to  be  observed. 

There  is  no  ground  for  an  enquiry  into 
the  alleged  obstruction  to  surveys;  for 
there  is  no  proof  of  any.  The  filing  of 
the  caveat  by  the  proprietor's  agents, 
was  none;  because  if  they  had  had  right, 
the  caveat  would  have  been  unavailing: 
and,  as  lord  Fairfax  did  not  arrive  in  Vir- 
ginia, until  the  year  1736,  he  could  have 
offered  no  personal  interruption ;  because 
the  appellants  were  bound  to  have  fulfilled 
their  orders  of  council,  by  Christmas  1735, 
or  not  at  all. 

As  to  the  mode  of  the  patents,  if  they 
were  to  be  granted,  the  forms  would  be 
manifestly  immaterial  to  the  heir  or  devisee 
of  lord  Fairfax ;  for,  if  the  plaintiffs  be  en- 
titled to  the  lands  contained  in  their  sur- 
veys, it  can  be  of  no  consequence  whether 
he,  as  the  heir  or  devisee  of  lord  Fairfax, 
or  the  register,  under  the  agreement  con- 
tained in  the  convention  of  1745,  is  to  issue 
the  grant. 

John  Taylor  for  the  appellants.  King 
Charles  II.  while  a  fugitive,  made  the  grant 
of  the  proprietary,  and  James  the  second,  in 
the  fourth  year  of  his  reign,  but  after  he 
had,  in  fact,  ceased  to  reign,  confirmed  it. 
A  question,  therefore,  may  fairly  arise, 
whether  the  grants  made  under  such  cir- 
cumstances, were  obligatory  upon  the 
crown?  And  it  is,  accordingly  submitted  to 
the  judgment  of  the  court. 

The  next  enquiry  is,  whether  lord  Fair- 
fax's heir  or  devisee  is  not  bound  to  make  a 
title  to  the  appellants  for  the  lands  contained 
veithin  their  surveys?  We  contend  that  he 
is:  for  his  lordship's  promise  to  Hite,  was 
express,  that  he  would  confirm  their  titles, 
if  they  would  remain,  and  not  abandon  their 
settlements.  They  did  remain,  and  con- 
tinued their  improvements;  which  was  a 
sufficient  consideration  to  support  the  as- 
sumpsit: and,  consequently,  as  the 
67  surveys  are  ^ascertained  by  the  re- 
port of  the  commissioners,  equity  will 
enforce  them  against  the  representatives  of 
lord  Fairfax. 

But  independent  of  the  express  promise 
to  Hite,  the  compromise  with  the  crown  es- 
tablished them.  For  the  representation  of 
the  committee  for  plantation  afiPairs,  to  the 
king,  in  1745,  sets  forth,  in  the  clearest 
terms,  that  lord  Fairfax  agreed  to  confirm 
the  rights  of  those  who  had  claims  upon  the 
crown,  for  lands  within  the  proprietary: 
And,  if  he  afterwards  formed  combinations 
to  elude  his  promise,  it  will  avail  neither 
him  nor  his  representatives ;  but  the  court 
will  consider  the  title  as  bound,  and  will 
enforce  it  now,  by  compelling  a  convey- 
ance to  the  appellants  of  all  the  lands  which 
had  been  actually  surveyed  by  them  prior 
to  the  year  1736. 

There  was  every  inducement  for  lord 
Fairfax  to  enter  into  the  compromise  with 
the  crown.  For  the  extent  of  his  bounda- 
ries was  strenuously  contested  by  the  gov- 
ernment here :  And,  either  the  falls  of  the 
Rappahanock  must  have  been  the  boundary, 
or    the   king    wbuld  have   been  deceived  in 


his  grant ;  and  either  was  fatal  to  the  cause 
of  the  proprietor,  and  was  much  to  be 
dreaded  by  him.  For  the  report  of  the 
king's  commissioners  gave  great  proba- 
bility to  the  limits  claimed  by  the  crown ; 
because,  the  rivers  being  explored  in  ves- 
sels when  the  falls  interrupted  the  naviga- 
tion, they  naturally  supposed  that  they 
were  at  the  head  of  the  rivers  which  termi- 
nated the  limits  of  the  proprietor's  grant. 
This  gave  rise  to  the  notion  that  the 
rapids  were  a  branch  of  the  Rappahanock ; 
and  brought  the  rights  of  lord  Fairfax  into 
hazard :  who  was  therefore  deeply  interested 
in  ending  the  controversy  by  a  compromise. 
This  he  obtained  by  the  convention  with 
the  crown  ;  and  that  convention  was  ratified 
by  the  legislature. 

Therefore,  it  is  fair  to  say,  that  the  con- 
vention of  1745,  and  the  act  of  174S,  made 
in  conformity  to  it,  perfected  the  title  of 
lord  Fairfax.  But  then,  all  that  was  stip- 
ulated for  by  those  acts,  ought  to  be 
sacredly  performed ;  and  the  utmost  scope 
should  now  be  given  by  the  court,  to  secure 
the  title  to  claimants  under  the  orders 
68  of  council.  For  the  object  *of  the 
crown,  at  that  time,  was  to  redress  a 
mischief;  and  the  convention,  and  the  act 
of  assembly  founded  on  it,  ought  to  be  so 
construed,  as  to  advance  the  remedy  and 
suppress  the  mischief.  Kspecially  as  the 
general  caveat  in  1734,  had  shut  the  door 
to  government  patents,  while  lord  Fair- 
fax's agents  continued  to  issue  them ;  which 
entirely  destroyed  reciprocit ;  for  his  sur- 
veys were  all  carried  into  grant,  while 
those  under  government  were  suspended: 
So  that,  upon  his  construction,  he  would 
have  patented  all  the  lands,  and  ousted  the 
locators  who  depended  upon  surveys  only. 
Struck  with  the  manifest  injustice  of 
this,  his  own  commissioners  did  not  confine 
their  recommendation  for  compensation, 
to  patentees  merely;  but  spoke  generally 
and  extended  it  to  surveys  also. 

The  question  then  occurs,  whether  a 
clear  right  could  exist  without  a  patent? 
Which,  in  fact,  was  no  question  at  all. 
For  an  equitable  claim  in  foro  conscientiae, 
is  equal  to  a  legal  one ;  and  a  court  of 
equity  will  respect  it  as  much.  Under  that 
idea,  the  words  of  the  convention  of  1745, 
and  the  statute  of  1748  affirming  it,  evi- 
dently related  to  surveys,  as  well  as  pat- 
ents. For  the  words  grant  and  patent 
ought  to  be  construed  distributively.  Grant 
should  be  applied  to  orders  of  council  and 
the  surveys  made  under  them.  Patent  to 
actual  patents,  under  the  seal  of  the  colony. 

This  construction  receives  aid  from  the 
word  quit-rents;  which  shews  that  all  acts 
under  orders  of  council,  calculated,  in 
event,  to  produce  quit-rents  to  the  crown, 
were  to  be  confirmed ;  and  that,  for  such 
confirmation,  lord  Fairfax  was  to  have 
the  future  quit-rents  arising  out  of  them, 
instead  of  the  crown. 

The  next  question  relates  to  the  claimants 
under  lord  Fairfax  of  parcels  of  the  sur- 
veyed lands.  If  those  persons  allege,  that 
they  are  purchasers  without  notice,  their 
defence  cannot  be  supported;  for  the  trans- 
actions between  his  lordship  and  the  crown, 
were  notorious;  and  particular  information, 
might,  at  any  time,    have   been    had    from 
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the    council    office.     It    was,  consequently, 
crassa    neg'ligentia,    and     their    pretended 
ignorance      ought      not      to      be     counte- 
nanced. 

69  *Upon    the    whole,    the   appellants 
are  entitled  to  a  conveyance  of  all  the 

surveyed  lands,  and  the  promts  which  have 
been  received  from  them. 

But  it  is  alleged,  that,  as  the  heir  or 
devisee  of  lord  Fairfax  is  not  before  the 
court,  no  decree  can  be  made  in  the  cause, 
until  that  impediment  is  removed.  That 
difficulty,  however,  is  completely  obviated 
by  the  view  taken  of  it  by  the  attorney 
general :  for  the  agreement  of  lord  Fairfax, 
substantially  was,  that  the  patents  should 
be  issued  by  the  crown ;  which  puts  an  end 
to  the  controversy;  and  decides  that  the 
register  is  the  proper  party  to  make  the 
patent:  But  the  estate  of  lord  Fairfax 
ought  still  to  be  held  liable  for  the  profits, 
and  liberal  costs  in  all  the  courts — which 
were  incurred  by  his  perverseness  and  in- 
justice. 

Marshall,  for  such  of  the  tenants  as  were 
citizens  of  Virginia.  From  a  bare  perusal 
of  the  papers  in  the  cause,  I  should  never 
have  apprehended  that  it  would  be  necessary 
to  defend  the  title  of  lord  Fairfax  to  the 
Northern  Neck.  The  long  and  quiet  pos- 
session of  himself  and  his  predecessors;  the 
acquiescence  of  the  country;  the  several 
grants  of  the  crown,  together  with  the  vari- 
ous acts  of  assembly  recognizing,  and,  in 
the  most  explicit  terms,*  admitting  his 
right,  seemed  to  have  fixed  it  on  a  founda- 
tion, not  only  not  to  be  shaken,  but  even 
not  to  be  attempted  to  be  shaken.  I  had 
conceived,  that  it  was  not  more  certain, 
that  there  was  such  a  tract  of  country  as 
the  Northern  Neck,  than  that  lord  Fairfax 
was  the  proprietor  of  it.  And  if  his  title 
be  really  unimpeachable,  to  what  purpose 
are  his  predecessors  criminated,  and  the 
patents,  they  obtained,  attacked?  What 
object  is  to  be  effected  by  it?  Not,  surely, 
the  destruction  of  the  grant ;  for  gentlemen 
cannot  suppose,  that  a  grant  made,  by 
the  crown,  to  the  ancestor  for  services 
rendered,  or  even  for  affection,  can  be  in- 
validated, in  the  hands  of  the  heir,  because 
those  services  and  affection  are  forgotten  ; 
or  because  the  thing  granted  has,  from 
causes  which  must  have  been  foreseen, 
become  more  valuable,    than   when  it 

70  *wa8  given.     And,  if  it  could    not  be 
invalidated  in  the  hands   of  the  heir, 

much  less  can  it  be  in  the  hands  of  a  pur- 
chaser. Lord  Fairfax  either  was,  or  was 
not,  entitled  to  the  territory:  If  he  was, 
then  it  matters  not  whether  the  gentlemen 
themselves,  or  any  others,  would,  or  would 
not,  have  made  the  grant,  or  may  now 
think  proper  to  denounce  it  as  a  wise,  or 
impolitic,  measure ;  for  still  the  title  must 
prevail :  If  he  was  not  entitled,  then  why 
was  the  present  bill  filed ;  or  what  can  the 
court  decree  upon  it?  For  if  he  had  no 
title,  he  could  convey  none,  and  the  court 
would  never  have  directed  him  to  make 
the  attempt.  In  short,  if  the  title  was  not 
in  him,  it  must  have  been  in  the  crown ; 
and,  from  that  quarter,  relief  must  have 
been  sought.  The  very  filing  of  the  bill, 
therefore,  was  an  admission  of  the  title, 
and  the  appellants,  by  prosecuting  it,  still 
continue  to  admit  it. 


But,  if  it  is  not  seriously  to  be  denied, 
that  lord  Fairfax  was  rightful  proprietor  of 
the  Northern  Neck,  with  as  little  reason  can 
it  be  contended,  that  the  bounds  of  that 
territory  were  really  more  contracted,  orig- 
inally, than  they  are  now  admitted  to  be. 
It  is  impossible  to  accede  to  that  reason- 
ing, which  says,  that  the  expression  in  the 
grant,  which  confines  it  to  the  heads  of 
the  rivers,  and  the  courses  of  the  said 
rivers,  as  they  are  commonly  called  and 
known  by  the  inhabitants  and  descriptions 
of  those  parts,  (as  the  inhabitants  did  not 
then  know  where  the  heads  actually  were,) 
can  restraint  the  grant  to  places  known,  by 
the  inhabitants,  not  to  be  the  heads  of 
those  rivers.  Besides,  the  reference  made 
to  the  knowledge  of  the  inhabitants  seems 
to  be  of  the  courses,  rather  than  the  heads 
of  the  rivers.  The  words  **&c.,"  bounded 
the  grant  absolutely  by  the  heads  of  those 
rivers,  wherever  they  might  be,  and  where 
the  rivers  were  known  by  their  reputed 
courses.  But  it  is  sacrificing  a  great  deal 
for  certainty,  to  say,  that  where  an  ex- 
tensive grant  is  made,  the  boundaries  of 
which  are  not  perfectly  known,  althoug^h 
they  may  easily  be  discovered,  the  grant 
shall  be  limited  by  an  object  known  cer- 
tainly not  to  be  the  boundary  designed,  and 

which  bears  no  analogy  to  it.  The 
71        ^middle  part  of  a  line  can  never  be  its 

termination.  Whether  lord  Fairfax's 
grant  extended,  originally,  beyond  the  forks 
of  the  rivers  or  not,  will  no  more  admit  of 
an  argument,  than  it  ever  could  have  ad- 
mitted of  a  doubt.  But  whether  it  should 
be  bounded  by  the  north,  or  south  fork  of 
the  Rappahanock,  was  a  question  involved 
in  more  uncertainty,  and,  about  which, 
men  might  have  had  different  opinions.  It 
is,  however,  no  longer  a  question ;  for  it 
has  been  decided,  and  decided  by  that  tri- 
bunal, which  had  the  power  of  determin- 
ing it.  That  decision  did  not  create,  or 
extend  lord  Fairfax's  right,  but  determined 
what  the  right  originally  was.  The  bounds 
of  many  patents  are  doubtful ;  the  extent 
of  many  titles  uncertain;  but  when  a 
decision  is  once  made  on  them,  it  removes 
the  doubt,  and  ascertains  what  the  original 
boundaries  were.  If  this  be  a  principal 
universally  acknowledged,  what  can  destroy 
its  application  to  the  case  before  the  court? 
It  is  said  that  the  dispute,  between  the 
crown  and  lord  Fairfax,  was  accommodated 
on  terms,  not  decided  on  principles:  But 
an  appeal  to  the  decision  itself  will  refute 
the  argument,  as  may  be  seen  in  the  answer 
of  lord  Fairfax,  the  report  of  the  commis- 
sioners, and  the  sentence  of  the  king  and 
council. 

The  gentlemen,  however,  argue,  as  if  the 
north  was  really  the  main  branch  of  the 
Rappahanock,  although  the  king  and  coun- 
cil decided  otherwise,  and  adduce  in  support 
of  their  assertion,  the  report  of  the  king's 
commissioners.  But  that  report,  the  survey 
and  map  accompanying  it;  together  with 
the  report,  the  survey  and  map  of  the  com- 
missioners on  the  part  of  lord  Fairfax,  and 
perhaps  other  evidence,  were  all  laid  be- 
fore the  king  and  council;  who,  after  sot- 
enm  debate  and  mature  deliberation, 
determined  in  favour  of  lord  Fairfaa^.  And 
can  this  court  say,  they  determined  against 
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the  weight  of  the  testimon3'?  Nay,  more, 
if  the  point  were  now  open  for  reconsid- 
eration, it  cannot  be  said  that  a  contrary 
judgment  would  be  given.  For  if,  on  the 
one  hand,  the  king's  commissioners  report 
that  the  northern  branch  of  the  Rappa- 
hanock  is  the  largest,  the  longest,  and 

72  Mrains    more    land;  those     of     lord 
Fairfax,  on  the  other,  report,  that  the 

southern  branch  passes  through  a  longer 
tract  of  country,  (in  support  of  which  they 
urge  the  relative  position  of  the  blue  ridge 
of  mountains,  and  the  course  of  the  river), 
and  contains,  in  its  channel,  more  water, 
and  is,  of  consequence,  the  main  branch  of 
the  river.  Such  was  the  evidence ;  and,  as 
those,  to  whom,  all  these  facts  were  sub- 
mitted, and  who  could  have  had  no  private 
motives  for  it,  decided  in  favour  of  lord 
Fairfax,  this  court  will  not  now  impair 
the  force  of  the  decision,  or  say  it  was 
erroneous. 

The  judgment  of  the  king  and  council, 
then,  was  no  concession  of  the  rights  of 
individuals  on  the  part  of  the  crown ;  nor 
any  extension  of  the  boundaries  of  the 
Northern  Neck ;  but  a  fair  and  impartial 
determination  of  the  boundaries  of  that 
territory,  as  described  in  the  first  grant  of 
it. 

Through  this  medium  then,  let  the  cause 
be  viewed: 

If,  as  seems  to  be  certain,  the  grant  to 
lord  Fairfax  and  his  predecessors,  did  com- 
prehend the  lands  in  question,  have  the  ap- 
pellants, independent  of  the  promises  made 
by  lord  Fairfax  to  the  lord  commissioners, 
or  tq  Hite,  any  equitable  claim  to  the  lands 
they  contend  for?  They  dilate  upon  their 
hardships  as  first  settlers;  their  merits  in 
promoting  the  population  of  the  country ; 
and  their  claims  as  purchasers  without 
notice.     Let    each    of    these   be  examined. 

Those  who  explore  and  settle  new  coun- 
tries, are  generally  bold,  hardy  and  adven- 
turous men,  whose  minds  as  well  as  bodies, 
are  fitted  to  encounter  danger  and  fatigue ; 
their  object  is  the  acquisition  of  property, 
and  they  generally  succeed.  None  will 
say,  that  the  complainants  have  failed; 
and,  if  their  hardships  and  dangers  have 
any  weight  in  the  cause,  the  defendants 
shared  in  them,  and  have  equal  claim  to 
countenance;  for  they,  too,  with  humbler 
views  and  less  extensive  prospects,  ^^have 
explored,  bled  for,  and  settled  a,  'til  then, 
uncultivated  desert." 

With  as  little  pretensions   do    the   appel- 
lants claim  the  merit  of   having   strength- 
ened the  frontier,  and   contributed    to    the 
general    population  of    the    country. 

73  There  is    no    evidence    of  *the    fact. 
For  who    have    they  drawn  from  the 

other  colonies  and  fixed  in  Virginia?  Who 
was  allured  here  by  their  persuasions;  or, 
when  here,  protected  by  their  efforts?  The 
mere  grant  of  principalities  to  individuals, 
without  correspondent  exertions  on  their 
part,  do  not  render  a  country  populous. 
The  true  reason  for  the  rapid  increase  of 
our  western  frontier,  seems  to  have  been 
the  case  with  which  lands  were  procured. 
The  fame  of  their  fertility  and  cheapness 
reached  the  northern  colonies,  and  invited 
emigration.  All  the  testimony  in  the 
cause  supports  this  assertion ;  and  there  is 


no  evidence  that  a  single  inhabitant  was 
obtained,  who  would  not  have  come  if  the 
orders  of  council  in  favour  of  Hite  and  his 
associates,  had  never  been  made.  The 
claims  to  extraordinary  favour  on  this 
score,  therefore,  is  without  foundation. 
But,  were  it  otherwise,  what  right  does 
that  give  them  against  lord  Fairfax?  For 
they  do  not  pretend,  that,  at  his  request, 
they  possessed  themselvjes  of  his  lands ;  or 
that,  in  consequence  of  any  contract  with 
him,  they  parcelled  out  his  territory.  The 
only  pretension  is  a  purchase  from  those 
who  had  no  right  to  sell. 

Neither  are  the  appellants  purchasers 
without  notice.  For  there  is  no  proof  of 
the  fact:  And  whether  Joist  Hite  and  his 
associates  had  or  had  not  actual  notice  of 
the  bounds  of  lord  Fairfax's  grant,  when 
he  received  permits  from  the  governour  and 
council,  to  take  up  lands  within  the  pro- 
prietary, is  not  material ;  for  he  ought  to 
have  enquired,  and  there  were  such  circum- 
stances attending  his  lordship's  claim  to 
the  extent  contended  for  by  him,  as  will  be 
deemed  sufficient  notice  to  a  purchaser. 
To  penetrate  into  the  human  mind,  and 
determine  with  absolute  certainty  how  far 
particular  facts  have  actually  come  to  the 
icnowledge  of  a  man,  is  sometimes  beyond 
the  reach  of  the  court,  but  that  which  a 
prudent  man  might  and  ought  to  have 
known,  the  court  will  presume  him  to  have 
known ;  and  that  which  should  have  excited 
enquiry,  and  prompted  him  to  have  searched 
into  the  title,  will  be  always  deemed  notice 
to  a  purchaser.  By  this  rule  let  the  ques- 
tion be  tried. 
74  *Lord  Fairfax's  claim  for  the  now 

acknowledged  extent  of  this  bound- 
ary, could  not  have  been  unknown  to  any 
body.  For  the  report  of  the  commissioners 
to  the  general  court,  in  1705,  was  a  public 
transaction,  which  could  not  have  escaped 
general  observation:  and  the  report  itself 
must  have  convinced  every  man,  that  it 
was  extremely  doubtful  which  branch  of  the 
Raopahauock  bounded  the  north.  To  this, 
add  the  caveats  by  Robert  Carter,  which 
were  matters  of  record,  and  had  actually 
reached  the  ear  of  Van  meter,  and  probably 
Hite,  before  the  date  of  either  order  of 
council ;  to  say  nothing  of  the  obligation 
to  take  notice  of  all  matters  of  record,  and 
the  pendency  of  controversies  in  courts  re- 
specting titles.  All  these  circumstances 
refute  the  idea  of  ignorance,  and  affect 
the  appellants  with  knowledge  of  lord  Fair- 
fax's title. 

But  lord  Fairfax's  title  to  the  Northern 
Neck,  was  a  legal  title ;  and  he  was  in  pos- 
session according  to  his  title  and  bound- 
aries :  Therefore,  no  mistake,  with  respect 
to  the  boundaries,  could  give  a  purchaser 
a  legal,  or  an  equitable  title :  and,  conse- 
quently, independent  of  the  promise  of  lord 
Fairfax  to  the  royal  commissioners  for 
plantation  affairs,  and  that  to  Hite  himself, 
the  appellants  have  not  even  a  shadow  of 
equity. 

Consider  those  promises  then  : 

That  to  the  royal  commissioners,  was  to 
confirm  the  grantees  under  the  crown,  in 
the  possession  of  the  lands  granted.  Un- 
der which,  the  appellants  say,  their  claims, 
growing   out  of  the   orders   of  council,  are 
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included :  This,  the  appellees  deny,  and  in- 
sist that  no  construction  of  the  promise  can 
reach  the  case:  and  therefore  it  becomes 
necessary  to  enquire  what  a  grant  is,  and 
what  the  nature  of  the  orders  of  council. 

The  word  grant,  as  to  subjects,  according 
to  Co.  Ivitt.  172,  a.  *^is  in  the  common  law 
a  conveyance  of  a  thing  that  lies  in  grant, 
and  not  in  livery,  which  cannot  pass  with- 
out deed;  as  advowsons,  services,  rents, 
commons,  reversions,  and  such  like." 
And  Blackstone  defines  those  from  the 
75  crown  *as  matters  of  public  record,  as 
''no  freehold  may  be  given  to  the 
king,  or  derived  from  him,  but  by  matter 
of  record.*'  2  Black.  Com.  346.  Both  these 
definitions  require  a  seal;  and  prove  that 
the  term  cannot  be  satisfied  without  one: 
whereas  the  orders  of  council  were  never 
under  seal;  but  were  mere  permits  to  the 
applicants,  to  take  up  vacant  lands,  in 
which  no  body  had  a  better  right.  The 
applicant,  therefore,  was  to  find  the  land, 
and  government  promised  nothing  but  tc 
grant  it  when  found.  The  pretensions  of 
the  complainants,  therefore,  do  not  meet 
the  definitions;  which  suppose  a  convey- 
ance of  the  legal  estate  by  instrument, 
under  seal,  so  as  to  enable  the  grantee  to 
prosecute  or  defend  his  rights  upon  the 
legal  title,  the  last  act  having  been  done  to 
complete  it:  whereas  the  appellants  rest 
their  claims  upon  agreement  to  make  a 
grant,  if  certain  conditions  were  performed : 
which,  by  no  fair  interpretation,  can  be 
denominated  a  grant,  according  to  a  just 
exposition  of  the  term. 

I    admit,  however,   that  if  the  crown  and 
lord  Fairfax   intended    by   the   convention 
in  1745,  to  Include  surveys,  that  the  inten- 
tion ought  to  prevail.     But  how  does   such 
intention  appear?    That  reasoning  which  is 
founded    on  the    idea    that    the  decision  of 
the  king  and  council  was  a  new   grant  to 
lord  Fairfax,  of  a  more  extended  territory, 
and    therefore    incapable   of   affecting  the 
rights  of  individuals,  cannot  persuade  for 
a  moment:  For  it  is    a    conclusion    drawn 
from    premises     evidently     untrue.      The 
decision  by  the  king  and  council  is  clearly 
no  enlargement  of  the    Northern  Neck,  but 
a  determination  how  far  the  Northern  Neck 
actually  extended,  as  described  in  the  orig- 
inal grant.     The   reservation,  therefore,  in 
the  judgment    of  that  tribunal,    a  reserva- 
tion produced  by  the  voluntary  offer  of  lord 
Fairfax,    cannot  be  considered  as   a   royal 
grant;  because  the  king  had  before  granted 
the  lands  in  question  to  his  lordship's  pre- 
decessors.    Nor  does   the   omission   of  the 
word    patent  or  seal  in  the  decision,   afford 
any    argument   in  favour  of  the  complain- 
ants; because   that  is   the  judgment  of   a 
courr.,    and   not    a   grant    from   the  crown ; 
and  it  would  have  been,  too,  glaringly 
76        improper  to  *have  framed  a  judgment 
in  the  words  of  a  grant.     Of  as   little 
weight,    is   the   argument   drawn  from  the 
distinction    between  grants  on  which  quit- 
rents  are  reserved,   and    those    which    con- 
tained no  such    reservation :  for   if  it  were 
true,  (although  the  fact    does  not  appear,) 
that  there  were  some   grants   on    which  no 
quit-rents  were    reserved,    it  is    impossible 
that  the  orders  of  council   could   have  been 
alluded    to;  because   they   were  not  grants 


at  all.  Again,  the  words  are,  *'and  where, 
upon  such  grants,  quit-rents  have  been  re- 
served." Plainly  referring  the  word  such 
to  those  grants,  from  the  terms  of  which 
some  advantages,  profits  and  emoluments 
arose  to  the  crown.  So  that  the  grants  on 
which  quit-rents  were,  or  were  not  reserved, 
were  such  as  afforded  some  profits  to  the 
grantor.  But  there  is  no  reservation  of 
any  kind,  in  the  orders  of  council;  and 
therefore  that  part  of  the  agreement  be- 
tween lord  Fairfax  and  the  crown,  rather 
disproves  an  intention  to  comprehend  oders 
of  council.  Not  stronger  is  the  observa- 
tion of  the  opposite  counsel,  drawn  from 
the  caution,  as  it  is  said,  used  by  the  crown 
for  securing  grantees  under  the  crown,  ex- 
tending not  only  to  security  against  disturb- 
ance from  lord  Fairfax,  but  to  his  consent 
to  all  such  acta  as  might  be  necessary  to 
secure  their  quiet  possession  and  enjoy- 
ment of  the  lands  they  had  taken  up.  The 
true  construction  of  all  this  seems  to  be, 
that  lord  Fairfax  would  not  only  permit 
the  patentees  quietly  to  enjoy,  but  that  he 
would  pass  titles  to  them  from  himself,  if 
it  should  be  requested.  For  the  titles  under 
the  crown  being  clearly  defeated  by  the 
decision,  that  no  right  to  the  lands  existed 
in  the  crown  when  the  patents  issued,  it 
might,  perhaps,  be  deemed  necessary  that 
lord  Fairfax  should  engage  not  only  that 
he  would  not  disturb  actual  patentees,  but 
would,  if  required,  give  them  sufficient  ti- 
tles from  himself:  a  precaution  not  unusual, 
as  most  deeds  contain  a  covenant  for  quiet 
enjoyment,  and  further  assurance.  It  is 
plain  that  the  two  provisions  in  this  case, 
were  intended  for  the  same  subject;  be- 
cause the  words  are  such  grant,  and  said 
lands:  and,  if  orders  of  council  were  in- 
cluded, the  patent  from  lord  Fairfax  would 

have  been  inapplicable. 
77  *But  other  circumstances  shew,  that 

orders  of  council   were   ti6t  intended : 
1.  The  contest,  between  the  king  and    lord 
Fairfax,    was   of   immense   value;  and  the 
government,  here,  seems  to  have  interested 
itself   a    good   deal  in  the  decision :  which 
was   not  made   in    haste,  but  drawn  up  ad- 
visedly.   It  is  therefore  extremely  improba- 
ble, that  cases  like   those  of  the  complain- 
ants, would  have  been  left  unexpressed,  had 
there  been  a  design  to  include  them.     For, 
in    all    legal   transactions,    the  same  cases 
are    more    frequently    repeated,    than    any 
one,  intended   to  be   comprehended,  totally 
omitted.     2.  The  promise   of   lord    Fairfax 
probably  owes  its   existence   to   the  recom- 
mendation, with  which  the  address  of  the 
king's  commissioners  to  the   governour    of 
Virginia,  is  closed;  and   that   recommends 
patentees  only.     3.  The   contrast,    between 
the  words  used,  by  the  crown,  in  the  grant 
to  lord  Culpeper ;  and  those  in  the  decision 
in  favour  of  lord  Fairfax.     In  the  one,  the 
crown  articles  for  the   confirmation  of  con- 
tracts: In  the  other,  for  the  confirmation  of 
grants  only :  because,  in  the  one  case,    the 
interest    was    enlarged,    and  therefore  any 
conditions  might  be  inserted ;  but  the  other 
being  only  a  legal  decision,    no    condition 
could    be    inserted,    which  lord  Fairfax  did 
not,    expressly,    assent  to.     It  is  extremely 
probable,    from   these  circumstances,    that 
had  the  intention,  in  the  one,  as  well  as  in 
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the  other  case,  been  to  save  contracts,  it 
would  have  been  so  declared  in  terms,  as 
well  in  the  one  case,  as  in  the  other.  4. 
The  act  of  assembly  in  1748,  shews  that 
the  legfislature  designed  to  enact  into  a  law 
the  promise  of  lord  Fairfax  to  the  lords 
commissioners  of  plantation  affairs;  and 
manifests  their  idea  of  the  extent  of  that 
promise.  But  the  act  must,  necessarily, 
have  met  with  the  assent  of  the  governour 
and  council,  or  it  could  not  have  been  a 
law;  and,  if  in  their  conception,  it  had 
narrowed  rights  originating  with  them- 
selves, they  never  would  have  consented  to 
the  passage  of  it.  That  act,  then,  expresses 
the  idea  which  the  governour  and  council 
had  of  their  own  orders  of  council,  and 
shews  that  the  government,  here,    did    not 

mean  to  perplex  the  compromise. 
78  *The    insinuation    in    the    bill   re- 

specting the  means  by  which  that  act 
was  obtained,  is  both  refuted  by  the  answer 
of  lord  Fairfax  and  the  deposition  of  G. 
W.  Fairfax;  and  is,  upon  the  face  of  it, 
improbable.  It  is  strange  too,  that  the 
complainants  should  have  supposed  their 
case  to  have  been  unknown  and  unconsid- 
ered by  their  own  representatives,  and  by 
that  power  which  gave  it  being,  while  it 
Tvas  particularly  attended  to,  and  preserved 
by  the  king  and  council. 

If  it  be  reasonable,  to  suppose,  that  the 
king  did  not  consider  the  promise  of  lord 
Fairfax  as  comprehending  cases  similar  to 
that  of  the  complainants,  it  is  almost  cer- 
tain, that  lord  Fairfax  himself,  annexed  no 
such  idea,  to  the  words  he  used  on  that  oc- 
casion, as  his  answer  denies  it,  and  sets 
forth  his  own  conception  o(  it,  without  be- 
ing disproved  by  any  evidence  in  the  cause. 

Thus,  then,  as  it  appears,  that  the  words, 
in  the  provision  for  the  grantees  under  the 
crown,  can,  by  no  construction,  be  so  ex- 
tended, as  to  embrace  the  case  of  the  com- 
plainants; that  the  king  in  council  and  the 
lords  commissioners  could  not  have  sup- 
posed it  to  have  been  comprehended;  and 
that  lord  Fairfax  himself  did  not  design  it 
should,  the  court  will  not  extend  it  beyond 
the  plain  meaning  of  the  words,  and  the 
intention  of  the  parties. 

On  the  promise  of  lord  Fairfax,  then,  to 
the  complainants  themselves,  unconnected 
with  their  former  supposed  title;  on  his 
naked  promise  uninfluenced  by  any  preex- 
isting circumstances,  must  they  rely  for 
success.  As  this  is  the  most  important 
point  in  the  cause,  some  time  will  be  nec- 
essary to  investigate  it. 

The  bill  states  the  promise  according  to 
the  plaintiffs'  own  view  of  it;  but  that 
statement  is  denied  by  lord  Fairfax's  an- 
swer, which  shews,  very  clearly,  that  sur- 
veys, made  after  the  caveat,  were  not 
comprehended.  The  question  then  is, 
whether,  among  the  surveys  made  before 
the  caveat,  any  discrimination  was  in- 
tended? If  the  answer  of  lord  Fairfax  is 
to  have  the  same  weight  as  those  of  other 
people,  the  question  is  decided.  The 
79  promise  stated,  in  it,  is  universal  *and 
unqualified,  as  to  patents;  but,  with 
respect  to  unpatented  lands,  it  extends, 
only,  to  such  surveys  as  were  made  in  an 
honest  and  equitable  manner.  Hite  must 
have    so   understood   it,    at  the  time  of  the 


promise,  or  he  would  have  required  further 
explanation :  and  lord  Fairfax,  not  only, 
uniformly,  declared  it,  but  practised  upon 
that  idea,  giving  patents  to  fair  locators, 
after  having  the  irregularity  of  the  surveys 
corrected  ;  and  with  this  they  were  satisfied. 
There  is  no  testimony  to  invalidate  the 
answer  of  lord  Fairfax :  on  the  contrary,  it 
is  confirmed  by  those  of  Peter  Scholl  and 
others,  to  whom  he  gave  patents,  after 
their  lands  had  been  re-surveyed  in  a  reg- 
ular manner.  The  deposition  of  Peter 
Wolfe  does  not  contradict  it.  He  seems 
only  to  state  detached  parts  of  the  conver- 
sation ;  but  says  nothing  of  any  expression 
from  lord  Fairfax,  relative  to  the  Irregular- 
ity of  the  surveys ;  nor  does  he  say,  that 
there  was  no  such  expression.  Then,  as 
there  is  other  evidence  of  lord  Fairfax's 
general  declarations,  and  of  his  particular 
declarations  to  the  complainants  them- 
selves, the  silence  of  Peter  Wolfe,  on  this 
subject,  proves  nothing.  Suppose  he  did 
not  mention  it  to  the  settlers  in  general, 
they  are  satisfied :  the  complainants  knew, 
from  lord  Fairfax  himself,  that  the  lands 
must  be  surveyed,  regularly :  and  this  con- 
versation seems  to  have  been  designed  for 
the  contentment  of  the  people  at  large; 
who,  in  event,  appear  to  have  been  pleased 
with  the  conduct  of  his  lordship.  What, 
indeed,  were  his  motives,  what  the  object 
he  designed  to  effect,  in  all  these  conver- 
sations? We  cannot  doubt,  but  it  was  to 
increase  the  number  of  inhabitants  in  that 
country,  and  to  multiply  his  quit-rents. 
These  seem  to  have  been  the  points  to 
which  all  his  exertions  tended ;  and  his 
whole  conduct  appears  to  have  been  calcu- 
lated to  eflFect  them.  These  were  clearly 
promoted  by  giving  patents  to  the  settlers 
for  lands  in  such  shapes  as  not  to  destroy 
the  value  of  the  adjoining  lands:  but  these 
were,  as  certainly,  obstructed,  by  permit- 
ting the  lands  to  be  parcelled  out,  in  such 
a  manner,  as  to  render  it  probable  rhat 
the  greater  part  of  them  would  re- 
80  main,  *for  a  long  time,  totally  unoc- 
cupied :  and  this  makes  it  reasonable 
to  suppose,  that  the  promises  and  assurances 
of  lord  Fairfax  were  as  they  appear,  in 
evidence,  to  have  been,  that  patents  should 
issue  for  all  lands  regularly  and  equita- 
bly surveyed,  but  for  no  others.  The 
time  and  the  situation  of  the  parties, 
when  these  promises  were  made,  are  lead- 
ing circumstances,  to  their  probable  ex- 
tent. Lord  Fairfax  struck  at  the  very 
root  of  their  titles;  he  claimed  their  lands; 
and  asserted  that  the  crown,  from  whom 
they  derived  their  titles,  had  no  right  to 
grant  them.  This  was,  at  once,  to  defeat 
their  patents,  as  well  as  to  destroy  their 
inchoate  rights;  and  therefore  the  whole 
settlement,  as  well  those  whose  lands  were 
patented,  as  those  who  had  not  then  ob- 
tained patents,  spoke  of  removing  and 
settling  themselves  on  some  less  contested 
spot.  Their  fears  were  not,  that  the  shape 
of  such  surveys,  as  grants  had  not  been 
issued  on,  would  be  so  changed,  as  to 
give  their  neighbours  some  water,  and  some 
meadow,  but  that  they  would  lose  their 
lands  entirely.  To  quiet  these  fears,  lord 
Fairfax's  promises  were  made;  and  there- 
fore he  repeatedly  assures   them,  that  they 
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will  only  change  their  landlord:  that  he 
means  not  to  exact,  from  them,  higher  re- 
turns than  the  king;  that  he  means  to  be 
easier  than  the  king;  because  he  will, 
sometimes,  be  content  with  the  produce  of 
the  lands,  instead  of  money  for  his  quit- 
rents.  The  statements,  made  of  the  prom- 
ises, look  as  if  they  were  designed  for  the 
settlers  in  general,  rather  than  for  Hite; 
and,  if  there  could  be  any  doubt,  that 
doubt  would  be  removed,  by  observing  the 
deposition  of  John  Dyer,  where,  after  lord 
Fairfax  had  made  his  promise  as  usual,  he 
is  asked  how  Mr.  Hite  would  come  off? 
Clearly,  indicating,  that,  in  the  opinion  of 
those  who  heard  him,  Hite  was  included  in 
those  declarations,  which  he  made  to  the 
people.  And  will  any  man  say,  that  those 
promises  have  not  been  religiously  complied 
with?  Who,  among  those  settlers,  is  dis- 
satisfied with  lord  Fairfax?  They  enjoy 
their  lands  as  quietly,  and  on  as  easy  terms, 
as  they  would  have  enjoyed  them,  if 
81  his  lordship  had  failed  in  *his  suit. 
That  they  have  obtained  patents  from 
his  lordship  has  contributed  to  the  bringing 
of  the  present  suit,  and  is  one  subject  of 
complaint  in  their  bill.  'Tis  strange  that 
these  promises  of  lord  Fairfax  should  be 
urged  as  arguments  against  him,  when  his 
compliance  with  those  promises  would  be 
set  aside  I  or  that  they  would  appropriate, 
entirely  to  themselves,  that  which  was  evi- 
dently desicrned  for  others,  and  not  for 
themselves. 

On  this  view  of  the  case,  then,  the  prom- 
ises of  lord  Fairfax  give  the  complainants 
no  claim  upon  him,  but  in  consequence  of 
those  surveys,  which  were  made  according 
to  the  rules  of  proportion,  which  were 
wisely  established  throughout  the  country. 

In  short,  neither  the  words  of  the  com- 
promise, nor  those  of  the  promise,  and 
much  less  the  intention,  warrant  the  preten- 
sions of  the  complainants. 

Cur.  adv.  vult. 

The  following  is  the  decree  which  was 
entered  in  the  cause : 

**The  court  having  maturely  considered 
the  transcript  of  the  record  and  the  argu- 
ments of  counsel  in  this  cause,  are  of  opin- 
ion, that  so  much  of  the  decree  of  the  late 
general  court  as  awards  perpetual  injunc- 
tions against  the  judgments  obtained  by 
William  Bwing  and  others  against  Joist 
Hite,  ought  to  be  affirmed,  and  that  the 
residue  of  the  said  decree  ought  to  be  re- 
versed and  annulled. 

**And  the  court  proceeding  to  declare 
what  decree  the  said  late  general  court 
ought  to  have  made,  instead  of  that  so  set 
aside  as  aforesaid,  do  adjudge,  declare  and 
order, 

**That  the  heir  or  devisee  of  the  late  lord 
Fairfax    claiming    the    proprietary   of  the 
Northern    Neck,    or    both,    if    it    shall    be 
judged    necessary,    or     those    having    the 
legal  title  therein,  by  conveyance  from  the 
said  late  lord  Fairfax,  subsequent  to  the  25th 
day  of  December,  1735,  do  severally  convey, 
to  the   appellants,  such    parts  of  the  lands, 
contained    within    the    twenty-seven    sur- 
veys    stated     in     the    memorial    of 
82        *Thomas  Marshall  and  others,  as  they 
respectively  hold  the  legal  title  in. 
'* Reserving,  to  all  such  persons  as  are  in 


possession  of  lands  under  contracts  derived 
from  the  appellants  or  their  ancestors,  and 
have  since  procured  deeds  of  confirmation 
from  the  late  lord  Fairfax. 

^*And  also  reserving,  to  all  persons 
affected  by  this  decree,  (except  the  heir, 
devisees  and  executors  of  the  said  late 
lord  Fairfax, )  as  well  those  who  derive  any 
equity  from  the  contracts  or  conduct  of  the 
appellants  or  their  ancestors,  as  others,  to 
state  such  equity  to  the  high  court  of  chan- 
cery, at  any  court  next  succeeding  the  ex- 
piration of  three  months  after  they,  their 
husbands  or  guardians,  as  the  case  may 
require,  shall  have  been  served  with  a  copy 
of  the  decree  of  that  court  in  this  suit, 
which  shall  be  made  in  pursuance  of  this 
order,  and  to  have  the  same  discussed  and 
decided  upon.  And  all  such  persons  as  do 
not  state  their  cases,  within  that  time,  are 
to  be  bound  by  the  said  decree,  unless  upon 
good  cause  shewn,  the  said  high  court  of 
chancery  shall  grant  a  further  day  for  stat- 
ing such  equity. 

^*It  is  further  adjudged,  declared  and  or- 
dered, that  all  other  persons  being  in  pos- 
session of  the  lands  or  any  part  thereof, 
included  within  the  twenty-seven  surveys 
aforesaid  and  not  falling  within  either  of 
the  reservations  aforesaid,  ought  to  be  de- 
creed to  deliver  possession  of  the  same  to 
the  appellants  on  the  first  day  of  January 
next,  reserving  liberty  to  the  appellants  in 
the  mean  time,  to  enter  thereon  and  use  the 
same,  so  as  not  to  disturb  the  occupants  in 
the  possession  of  the  houses,  or  to  interfere 
with  the  cornfields,  or  to  molest  or  injure 
their  crops,  or  prevent  them  from  being 
carried  off. 

**That  the  appellants  are  also  entitled  to 
the  profits  of  the  said  lands,  from  the  first 
day  of  January,  one  thousand  seven  hur- 
dred  and  forty-nine-fifty,  after  making 
thereout  a  reasonable  allowance  for  lasting 
improvements,  composition  money,  and 
quit-rents ;  which  said  profits  are  to  be  ac- 
counted for  out  of  the  estate  of  Thomas 
lord  Fairfax,  deceased,  by  those  defendants 
who  are  his  executors,  liberty  being 
83  reserved,  *to  them,  to  be  heard  before 
this  court,  at  any  time  before  the 
final  decree,  on  any  exception  specially 
stated  in  the  report  of  those  profits,  whether 
tending  to  shew  the  said  estate  to  be  free 
from  account,  or  otherwise. 

^^That  the  register  of  the  land  office  ought 
to  issue  grants,  to  the  appellants,  for  such 
of  the  aforesaid  surveys  as  were  made  be- 
fore the  25th  day  of  December,  1735,  and 
remain  ungranted  by  the  said  Thomas  lord 
Fairfax,  deceased,  they  complying  with  the 
conditions  required  by  law  in  cases  of  sur- 
veys actually  lodged  in  the  late  secretary's 
office,  and  not  carried  into  patents  before 
the  revolution. 

*^That  the  appellants  ought  to  be  at  lib- 
erty to  resort  to  the  high  court  of  chancery, 
to  obtain  satisfaction  for  any  damages 
which  they  make  appear  (at  any  time  be- 
fore the  final  decree)  to  have  been,  by 
them,  sustained  in  the  loss  of  any  other 
surveys  not  yet  carried  into  grant,  through 
the  means  of  Thomas  lord  Fairfax,  de- 
ceased, or  his  agents;  and 

'^That  the  appellants  are  entitled  to  all 
their  costs  in  this  suit,  including  the  allow- 
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ance  to  the  commissioners,  surveyors  and 
chain-carriers,  for  the.  performance  of  the 
decretal  order  in  the  late  general  court. 

**A11  which  is  ordered  to  be  certified,  to- 
gether with  the  costs  which  have  accrued 
in  this  court,  to  the  high  court  of  chan- 
cery."   

84         *IN  THE  COURT  OF  ADMIRALTY. 


Hague  V.  Stratton. 

[June,  1786.] 

tiew  Trial— MisunderstandinK  of  Juror.*— New  trial 
granted,  because  one  of  tbe  Jarors  declared  be 
bad  mlsanderstood  tbe  testimony,  and  Its  appli- 
cation to  tbe  law. 

On  a  motion  for  a  new  trial,  in  this  cause, 
made  by  Randolph,  attorney  general,  the 
reason  assigned  for  the  application  was, 
that  one  of  the  jurors  was  dissatisfied  with 
the  verdict  and  wished  the  matter  to  be  re- 
heard, as  he  had  misunderstood  the  testi- 
mony, and  its  application  to  the  law.  In 
support  of  the  motion,  it  was  argued,  by 
the  attorney  general,  that,  by  taw,  no  man 
could  be  condemned,  or  deprived  of  his 
property,  but  by  the  unanimous  verdict  of 
twelve  of  his  peers:  which  could  not  be 
said  of  the  verdict  in  this  case;  because 
one  of  the  jurors  declared  he  was  not  sat- 
isfied with  it ;  and  that  had  he  understood 
the  matter  better,  he  would  not  have  con- 
curred in  it.  Consequently,  that  the  requi- 
sites of  the  law  had  not  been  complied  with, 
and  the  verdict  ought  to  be  set  aside.  To 
which  it  was  answered,  by  Innis,  the  ad- 
vocate general,  that  the  ground  of  the  mo- 
tion was  new  and  unprecedented.  That  the 
example  would  be  dangerous,  as  it  would 
put  it  in  the  power  of  the  defeated  party,  to 
tamper  with  the  jurymen ;  and  prevail  upon 
them  to  rescind  their  own  sentence.  That 
the  case  was  very  fully  argued;  and  the 
point  which  the  juror  pretended  to  have 
misunderstood,  was  distinctly  mentioned 
during  the  trial,  and  even  referred  to  the 
court,  as  improper  to  b^e  insisted  on,  as  it 
was  not  alleged  in  the  libel.  That  it  was 
a  matter  -wholly  extraneous  to  the  issue ; 
and  the  verdict,  though  hard,  was  agreeable 
to  law. 

TYLER,  Judge.     I  am,  by  no   means,    a 
friend  to  new   trials;  for  I   look    upon    the 
right  of  being  tried  by   a  jury  of  peers,  as 
one  of  the  most  sacred  and  beneficial  in  the 
law.     But  I   know  of  no  measure  so  e£Fec- 
tual   to   destroy    it,    as   the  granting 
85        *of  new  trials  upon  every  suggestion 
of  counsel,  or  alleged  dissatisfaction 
of  jurors.     When  all  the  witnesses  have  been 
examined,  the   cause  solemnly  argued,  and 
a  verdict  found,  to  set  it  aside  upon  allega- 
tions of  hardship,  and  the  mistake  of  jury- 
men, is  unreasonable;  and  I  shall   be  very 
cautious    how    I   yield    to    such    attempts. 
Yet  there  may  be  cases  where  I  should  not 
be  averse  to  a  new  trial,  as  if  the  jury  had 
grossly    misbehaved,    or   found    a    verdict 
contrary  to  evidence ;  given  excessive  dam- 
ages; or   there   has    been     surprise.      But 
nothing  of  that  kind  appears  in  the  present 
case ;  for  the  jury,  which  was  a  very  intel- 
ligent  one,    have   not  misbehaved;  nor  is 

*See monoffrapbic  not€  on  "New  Trials." 


the  verdict  contrary  to  evidence.  So  far 
from  it,  the  finding  is  perfectly  consistent 
with  the  evidence  and  the  law.  All,  in- 
deed, agree  that  the  respondent's  case  is  a 
hard  one;  but  then  it  should  be  remem- 
bered, that  he  brought  it  on  himself  by  his 
own  imprudence :  And  whether  he  had  got 
into  a  disagreeable  situation,  or  not,  was 
no  question  with  the  jurj' ;  but  whether  he 
had  infringed  the  law?  As  compassionate 
men,  they  might  pity  him;  but,  as  jurors, 
sworn  to  decide  according  to  the  evidence, 
they  were  bound  to  find  him  guilty.  Neither 
was  there  any  surprise;  on  the  contrary, 
the  whole  merits  of  the  case,  on  both  sides, 
were  fully  and  fairly  disclosed  to  the  court 
and  jury;  and  no  cause,  perhaps,  has  been 
better  argued.  The  question  of  damages 
cannot  arise ;  for  if  the  penalty  is  unrea- 
sonable, it  is  the  law  that  is  unjust,  and 
not  the  jury.  Upon  the  whole,  a  more  dan- 
gerous motion  was  never  made.  To  sufifer 
a  juror  after  the  trial  is  over,  and  he  has 
had  an  opportunity  of  conversing  with  the 
parties,  to  impeach  his  verdict,  and  beg  to 
have  the  matter  reheard,  would  be  to  afford 
parties  an  opportunity  of  tampering  with 
jurymen,  and  subverting  one  of  the  bul- 
warks of  justice.  The  practice  of  granting 
new  trials  was  not  a  favourite  with  the 
courts  of  England,  until  the  time  of  the 
present  chief  justice,  whose  habit  of  con- 
trolling juries  does  not  accord  with  the  free 
institutions  of  this  country ;  and  ought  not 
to  be  adopted  for  slight  causes.  As  an  in- 
dividual, I  am  touched  at  the  mis- 
86  fortune  *of  my  fellow-citizens,  but 
as  a  judge,  I  must  say,  that  he  has 
acted  illegally,  and  laid  himself  liable  to 
the  penalty  of  the  law.  The  motion  there- 
fore ought  to  be  denied. 

HENRY,  Judge.  Justice  ought  to  be 
uniform ;  and  whatever  rule  is  established 
ought  to  be  universal  in  its  operation. 
There  are  two  kinds  of  persons  whose  causes 
come  into  this  court,  namely,  citizens  and 
foreigners ;  with  regard  to  whom  the  law  of 
trial  is  different.  The  first  is  by  jury ;  and 
consequently  liable  to  all  the  embarrass- 
ment of  legal  questions  before  men  unac- 
quainted with  the  law :  The  other  is  by  the 
court;  who  have  it  in  their  power  to  decide 
upon  the  testimony  as  well  as  the  law,  of 
which  they  are  the  judges,  and  thus  to 
maintain  consistency  in  decision.  The 
present  cause  is  of  the  first  kind ;  and  the 
statute  upon  which  it  is  founded,  a  new 
one,  which  has  never  received  a  construc- 
tion by  the  court.  I  wish,  therefore,  to 
have  it  maturely  considered,  that  the  pre- 
cedent may  govern  in  all  future  cases. 
The  counsel  were  averse  to  a  special  finding, 
although  two  points  of  law,  not  proper  to 
be  decided  by  the  jury,  were  involved  in  it. 
The  first  arises  on  that  part  of  the  act 
which  directs,  that  the  master  or  purser  of 
any  ship  importing  goods,  wares  and  mer- 
chandizes, liable  to  duties,  shall,  within 
forty-eight  hours  after  his  arrival,  make  a 
true  and  just  report  upon  oath,  of  the  bur- 
then and  contents  of  his  vessel,  to  the  naval 
officer :  And,  upon  that,  a  question  occurs, 
whether  there  be  not  particular  circum- 
stances or  accidents,  which  may  exculpate 
the  master  failing  to  make  an  entry  agree- 
able to  the  letter  of  the  statute?    The   sec- 
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ond  question  arises  partly  upon  the  act  of 
1782,  and  partly  upon  that  of  1785,  for  es- 
tablishing Hampton  as  the  port  of  entry 
for  all  James  river,  without  prescribing 
the  mode  of  entry:  and  the  question  is, 
whether  the  meaning  of  the  acts  taken  to- 
gether, is  that  the  ship  shall  stop  at  Hamp- 
ton, or  the  entry  may  be  made,  within 
forty -eight  hours,  after  her  arrival  at  the 
port  of  delivery?  These  are  questions  of 
law  which  I  could  wish  to  come  be- 
fore the  court   in    a   regular  manner, 

87  in  *order  that   they   might   receive  a 
solemn     determination,    which    may 

give  the  rule  in  all  cases  hereafter.  This 
consideration,  of  itself,  inclines  me  to  a 
new  trial.  But  independent  of  that,  the 
application  of  the  juror  is,  I  think,  suffi- 
cient under  the  circumstances  of  the  case. 
For  I  have  known  new  trials  frequently 
awarded  upon  the  suggestions  of  jurymen, 
that  they  had  mistaken  the  evidence,  or 
the  law ;  and  nothing  appears  to  me  more 
reasonable,  as  the  law  requires  the  concur- 
rent opinion  of  the  whole  pannel;  but  how 
can  that  be,  if  one  of  them  has  mistaken 
the  testimony,  or  the  law,  and  joined  in 
the  verdict  from  a  misapprehension  of 
either?  Surely  it  cannot  be  said,  in  such  a 
case,  that  the  man  has  been  found  guilty 
by  the  unanimous  opinion  of  twelve  ,of  his 
peers,  or  that  the  spirit  of  the  taw  has  been 
complied  with.  For  I  cannot  approve  of 
the  distinction,  taken  by  judge  Tyler,  be- 
tween a  verdict  by  surprise,  and  one  by 
misapprehension  of  the  jurors.  One  is  as 
fatal  to  justice  as  the  other;  and  misap- 
prehension is,  in  effect,  surprise.  If  the 
jury  had  found  contrary  to  the  evidence,  or 
the  Jaw,  it  is  agreed  upon  all  hands,  that 
the  verdict  ought  to  be  set  aside;  and 
whether  they  have  done  so,  or  not,  I  am 
unable  to  say,  until  the  construction  of  the 
statutes  is  settled.  As  to  the  objection  that 
there  is  danger  of  clandestine  practices  be- 
tween the  parties  and  jurymen,  it  has  no 
weight  with  me.  For  it  will  always  be  in 
the  discretion  of  the  court  to  grant,  or  re- 
fuse, the  new  trial,  upon  the  circumstances 
of  the  case;  and  thus  to  disappoint  con- 
trivances of  that  sort.  But,  if  there  has 
been  nothing  of  that  character;  and  the 
juror,  finding  that  he  has  been  mistaken, 
voluntarily  applies  to  have  the  matter  re- 
considered in  ease  of  his  conscience,  why 
should  the  court  refuse  to  grant  an  oppor- 
tunity to  him,  of  having  the  mistake  recti- 
fied; or,  to  the  injured  party,  of  having  the 
matter  fairly  tried?  I  admit,  however,  that 
the  application  ought  to  be  voluntary ;  and 
without  the  solicitation  of  either  of  the 
parties:  and  that  it  should  be  upon  oath 
too.  Therefore  I  am  of  opinion  that,  upon 
the  juror's  making  an  affidavit  of  the  facts, 
a  new  trial  ought  to  be  awarded. 

88  *CAREY,    Presiding  Judge.     I  am 
of    the  same    opinion ;  but    shall  not 

enter  into  the  merits  of  the  case;  on  the 
contrary,  I  shall  confine  myself  to  the  sin- 
gle question,  of  the  propriety  of  granting 
a  new  trial  upon  the  suggestion  of  a  juror 
that  he  mistook  the  testimony,  and  its  ap- 
plication to  the  law.  I  have,  as  judge 
Henry  has  observed,  known  it  done  on  sev- 
eral occasions ;  and  it  is  highly  reasonable, 
that  it  should  be  so :  for  the   law    has    re- 


quired the  unanimous  opinion  of  the  whole 
twelve,  to  convict  the  party ;  which  cannot, 
with  truth,  be  said  when  one   of  them  de- 
clares  he    misunderstood  the  evidence  and 
the   law:  which,    therefore,    has   not    been 
complied  with ;  and  consequently  the  party 
has  not    been    found    guilty    in    the    legal 
sense.     But,  laying  considerations  of  that 
kind  aside,  if  it  was  only  to  ease   the   man 
of  the  load  of  his  own  conscience,  I  would 
grant  a  new  trial.     It  would   be  a  satisfac- 
tion to  him  to  have  the  matter  reconsidered ; 
and    it  would    be  a    satisfaction   to  me  to 
have  mistakes,  if  any,  corrected.     Besides, 
the  party  himself  would   probably  set  down 
better   contented    with   his  fate,  under  the 
concurrent  sentence  of   two  juries;  and  the 
last  trial  free  from  every  exception.     I  own 
I  would  rather  that  the  whole,  or  the  greater 
part  of  the   jury  should  apply;  but,  if  only 
one  does  so,  and  his   conduct  appears  to  be 
fair  and  unbiassed,    I  shall  never  hesitate 
to  grant  his  request.     There  can  be  nothing 
mischievous  in  it ;  because   the   court    will 
always    have    it    in    its   power  to  grant  or 
deny  the  motion,  according   to  the  circum- 
stances of  the  case:  which   will  be  a  suffi- 
cient   security    against    unfair    practices. 
But  I  agree,  with   judge    Henry,    that    the 
application  should  be  voluntary  in  the  juror 
himself,  without  any  practices  or  solicita- 
tion of  parties;  and  that  it  should  be  upon 
affidavit.     Therefore,  on  the  affidavit's  be- 
ing made,  let  there  be  a  new  trial. 
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Will— Porelffii  Probate.*— A  will  devising  lands  lyins^ 
in  VirfflDla,  may  be  proved  In  this  state,  althousrh 
it  may  bave  been  declared  void  in  any  other  of 
the  United  States. 

In  May  1784,  the  superior  court  of  law, 
for  the  district  of  Kdenton,  in  North  Caro- 
lina, granted  letters  testamentary  *^to  EM- 
ward  Rice,  the  executor  named  in  William 
Savage's  last  will  and  testament;  which 
was  proved  in  open  court  by  the  oath  of 
one  of  the  subscribing  witnesses ;  and  the 
executor  took  the  oath  of  qualification,  and 
returned  an  inventory  of  part  of  the  testa- 
tor's estate." 

At  the  succeeding  term  in  November,  of 
the  same  court,  *^on  the  motion  of  Mr. 
Johnston,  on  the  affidavit  of  Mary  Draper, 
suggesting  undue  practices  in  procuring 
the  execution  of  the  will  of  Doctor  William 

♦will— Foreign  Probate.— A  sentence  of  probate 
made  in  another  state  upon  a  will  is  not  evidence 
in  the  courts  of  West  Virginia  of  the  validity'  and 
due  execatlon  of  the  will  as  to  lands,  situate  in  that 
state,  devised  by  it,  so  as  to  pass  the  title  to  such 
land  to  the  devisee.  Thrasher  v.  Ballard,  88  W.  Va. 
285,  288,  10  S.  E.  Rep.  413,  citinff  1  Minor  942, MS:  Sneed 
V.  EwlDR,  5  J.  J.  Marsh.  400:  Bice  r.  Jonet,  4  Call  89;  1 
Lomax  Ex*rs,  c.  8,  p.  (841)  bSS;  Bowen  v.  Johnson,  & 
R  I.  112:  Ives  V.  Allyn,  12  VL  689;  Kerr  v.  Moon.  9 
Wheat.  565. 

Same— Same— Authenticated  Copy.— When  an  au- 
thenticated copy  of  a  will  proved  in  another  or 
foreiflrn  state,  is  offered  for  probate  In  Virsrinia.  if 
the  probate  shows  that  the  will  has  been  so  proved 
in  a  forelfirn  court,  as  that  if  proved  in  like  manner 
by  witnesses  here,  it  could  only  be  admitted  as  a 
will  of  personalty,  it  shall  be  so  admitted  here:  but 
if  the  evidence  taken  in  the  foreign  court,  be  such 
that  if  taken  in  a  Virginia  court,  it  would  be  snffl- 
clentto  establish  It  as  a  will  of  lands,  it  shall  be 
admitted  In  Virsrinia  also,  as  *a  will  of  lands.  Ex 
parte  Povall,  8  Lelffh  810.  See  Burnley  r.  Dake«  1 
Rand.  106.  See  Va.  Code  1887,  sec.  2586:  West  Va. 
Code,  ch.  77,  sec.  25,  p.  709. 
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Savage,  deceased,  in  his  last  illness,"  it 
was  **  ordered  that  the  probate  of  a  paper 
purporting  to  be  the  last  will  and  testament 
of  Doctor  William  Savage,  deceased,  ob- 
tained at  the  last  term,  be  set  aside,  unless 
the  executors  named  in  the  said  will  shew 
sufficient  cause  to  the  contrary  on  Monday 
next." 

On  the  return  of  the  rule,  the  executors 
appeared;  and  ^*the  court  having  heard  and 
fully  understood  the  allegations  and  proofs, 
as  well  on  the  part  and  behalf  of  the  execu- 
tors, as  on  the  part  of  Samuel  Dickinson, 
Walter  Jones,  and  William  Hood,  at  whose 
instance  the  rule  was  obtained,  and  the 
counsel  on  both  sides  being  fully  heard,  are 
unanimously  of  opinion,  that  though  it 
does  not  appear  to  the  court,  that  any  fraud 
or  imposition  was  practised  in  obtaining 
the  said  paper  purporting  to  be  a  will,  yet 
it  fully  appears,  from  the  evidence  and  the 
whole  circumstances  laid  before  the  court, 
that  the  said  Savage,  at  the  time  of  making 
and  executing  the  said  paper,  purporting 
to  be  a  will  and  testament  as  aforesaid, 
from  the  low  state  of  his  mind,  at  that 
time,  was  incapable  of  making  a  last  will 
and  testament.  And  therefore,  the  court 
doth  order,  adjudge  and  decree, 
90  *that  the  probate  of  the  said  will  be 
revoked,  annulled,  and  set  aside ;  and 
the  paper  purporting  to  be  a  will  as  afore- 
said, be  considered  and  declared  to  be  null, 
void  and  of  no  effect." 

Whereupon,  another  will  of  the  said  Wil- 
liam Savage,  deceased,  was  exhibited  by 
Doctor  Samuel  Dickinson,  one  of  the  ex- 
ecutors named  in  the  said  will ;  and  there 
being  no  subscribing  witness  to  the  same, 
it  was  proved  by  the  oaths  of  two  wit- 
nesses, that  the  whole  of  the  said  will,  as 
well  as  the  signature,  was  in  the  hand- 
writing of  the  said  William  Savage,  de- 
ceased ;  and  thereupon,  Dickinson  qualified 
as  executor,  and  obtained  letters  testa- 
mentary. 

In  April  1785,  Rice  exhibited  the  first 
named  will  to  the  general  court  of  Virginia 
for  probate  there :  which  Walter  Jones  op- 
posed, and  produced  a  copy  of  the  record  of 
the  proceedings  aforesaid  in  the  court  of 
North  Carolina,  in  support  of  his  opposition 
to  the  said  probate;  and  thereupon  the 
general  court  made  the  following  order, 
*'the  court  here,  on  hearing  what  could  be 
alleged  by  the  counsel  on  both  sides,  not 
being  advised  as  to  their  jurisdiction 
herein ;  and  being  of  opinion,  that  it  is  a 
case  of  difficulty  and  novelty,  do  adjourn 
the  same  to   the  court  of  appeals. ' ' 

On  the  part  of  Rice,  it  was  insisted,  that, 
as  the  will  respected  lands  lying  in  Vir- 
ginia, the  court  of  North  Carolina  had  not 
jurisdiction  as  to  those  lands ;  but  that  the 
question  of  probate  with  regard  to  them, 
belonged  exclusively  to  the  courts  of  Vir- 
ginia; for  no  country  assumes  jurisdiction 
over  the  lands  of  another:  and  that  the 
lands  lie  in  another  state  out  of  the  juris- 
diction of  the  court  in  which  the  action  is 
brought,  is  always  a  good  plea  in  abate- 
ment. That  therefore,  whether  the  lands 
in  Virginia  were  devised,  or  not,  was  a 
question  which  necessarily  belonged  to  the 
courts  here  to  decide ;  and,  of  course,  the 
sufficiency  of  all  instruments  to  pass  them. 


Consequently,  that  the  question,  on  the 
will,  so  far  as  related  to  those  lands,  was 
coram  nou  judice,    in    the  court    of   North 

Carolina;  and  therefore,  that  the 
91        *gencral  court  ought  to  have  received 

probate  of  the  will,  notwithstanding 
the  North  Carolina  judgment. 

For  Jones,  on  the  other  hand,  it  was 
urged,  that  as  the  testator  lived  in  North 
Carolina,  whether  the  paper  produced  was 
his  will  or  not,  emphatically  belonged  to 
the  courts  of  that  state  to  decide;  and,  as 
the  competent  tribunal  there  pronounced  it 
void,  on  account  of  the  incapacity  of  the 
testator  to  make  it,  the  decision  was  con- 
clusive, and  barred  all  further  enquiry. 
That  it  is  not  universally  true,  that  every 
question  relating  to  lands,  in  a  foreign 
country,  must  be  decided  by  the  courts  of 
that  country :  for  events  may  arise,  which 
may  incidentally,  bring  the  instrument 
conveying  them  into  controversy  in  another 
country ;  as,  if  the  deed  was  obtained  by 
fraud,  and  a  bill  in  chancery  were  brought 
to  set  it  aside,  on  account  of  the  fraud,  it 
would  be  competent  to  the  court  to  declare 
the  writing  void  for  misconduct  in  the 
grantee,  although  the  lands  did  not  lie 
within  the  jurisdiction  of  the  court,  as  fraud 
vitiated  the  instrument  every  where,  and 
the  courts  of  all  countries  were  competent 
to  decide  upon  it.  That,  with  respect  to 
the  other  property,  mentioned  in  the  will, 
it  was  admitted  the  Carolina  court  had  com- 
plete jurisdiction ;  and  it  was  novel  doctrine 
to  say,  that  an  instrument  declared  void  on 
account  of  fraud  by  one  court,  could  be 
resuscitated  by  another,  which,  in  the 
main,  admitted  the  rectitude  of  the  deci- 
sion made  by  the  annulling  court. 

The  judgment  of  the  court  of  appeals  was 
as  follows: 

**The  court  this  day  gave  their  opinion, 
that  the  general  court  are  not  restrained 
from  receiving  any  will,  by  which,  lands, 
lying  in  this  state,  are  devised,  so  far  as 
the  title  of  lands  may  be  affected,  although 
the  same  will  may  have  been  declared  void 
by  any  court  in  any  other  of  the  United 
States,  for  any  cause  whatever." 


92      •Taylor,  Executor  of  Rowley  v.  Wallace 

&  Wife. 

[November,  1786.] 

Parol  aift  of  Slaves  to  Feme  Sole— Validity— Statnte*— 
CaM  at  Bar.— A  verbal  ffif  t  of  slaves  to  a  feme  sole, 
to  whose  husband  upon  her  subsequent  marriafire, 
they  were  delivered,  and  by  him  kept  till  his 
death,  four  years  after  the  marriaflre.  Is  within 
the  statutes  for  preventing  fraudulent  ffifts  of 
slaves. 

This  was  an  adjourned  case  from  the  high 
court  of  chancery ;  and  the  question  stated 
for  the  opinion  of  the  court  of  appeals  was. 

Whether  a  verbal  gift  of  slaves  to  an  un- 
married woman,  to  whose  husband  the 
slaves,  upon  his  marriage,  were  delivered, 
and  in  whose  possession  the  same  remained 
until  his  death,  four   years  after    the  mar- 

*Praudalent  Gifts.— The  principal  case  Is  cited  In 
Cross  V.  Cross.  9  Lelsrh  251.  See  monograph  c  noU 
on  "Fraudulent  and  Voluntary  Conveyances"  ap- 
pended to  Cochran  v.  Paris,  11  Gratt.  S48;  mono- 
(rraphlc  note  on  "Gifts"  appended  to  Barker  v. 
Barker,  2  Gratt.  844. 
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riage,  be  within  the  statutes  for  preventing 
fraudulent  gifts  of  slaves? 

The  court  of  appeals  (Mercer,  judge,  dis- 
senting) certified  their  opinion  to  be,  that 
the  said  gift  was  void,  and  within  the  stat- 
utes for  preventing  fraudulent  gifts  of 
slaves.  

Noel  &  Wife  v.  Qarnett. 

[October,  1788.] 
Dower— Failure  to  Renounce  Provision  of  Will  In  Pre- 
fcribed  Time— Effect.*— if  the  widow  does  not  re- 
linquish the  win,  within  the  prescribed  period  she 
is  barred  from    dower  in  the  undevised  slaves. 

Mrs.  Noel's  first  husband  devised  some 
slaves  to  her  during  her  life,  or  widowhood : 
but  died  intestate  as  to  some  others  of  his 
slaves.  Mrs.  Noel,  formerly  Garnett,  did 
not  renounce  the  provision  made  for  her 
under  the  will,  but  held  the  estate  devised 
to  her  nine  years,  and  then  married  Noel. 
She  and  her  second  husband  brought  a  suit 
to  recover  dower,  in  the  undevised  slaves 
of  her  first  husband :  but  the  court  of  chan- 
cery dismissed  the  bill  upon  a  hearing ;  and 
the  plaintiffs  appealed  to  the  court  of  ap- 
peals. 

The  court  of  appeals  were  of  opinion,  that 
the  appellant  Elizabeth,  by  not  renouncing 
her  first  husband's  will,  was  barred  from 
recovering  dower,  in  the  undevised  slaves. 


93      ^Taliaferro  &  al.  v.  Taliaferro  &  al. 

[November,  1786.] 

Wills— ProlMte— Suspension  at  Instance  of  Heir— Rlirlit 
of  Lesratees— Volunteers— Case  at  Bar.— If  the  pro- 
bate of  a  will  be  suspended,  at  the  instance  of  the 
heir  at  law  ;  and  remains,  for  many  years,  unno- 
ticed, durinff  the  infancy  of  the  leg-atees,  but  is 
afterwards  proved  :  the  learatees  will,  notvrith- 
standinsr  some  delay  after  majority,  be  entitled  to 
assert  their  rights,  (of  which  they  were  iarnorant, 
until  the  final  probate  of  the  will.)  against  volun- 
teers. 

Husband  and  Wife— Power  of  Husband  over  Personalty .t 
—The  husband  may  sell  the  personalty  of  his 
wife,  not  reduced  into  possession. 

In  June  1715,  John  Taliaferro  made  his 
will  and  devised  the  residue  of  his  estate 
to  be  equally  divided  between  his  wife  and 
his  seven  youngest  children,- Charles,  Rob- 
ert, Zachary,  Richard,  William,  Sarah  and 
Catharine,  the  sons  being  left  executors  of 
the  will.  Charles  and  Catharine  afterwards 
died  in  the  lifetime  of  the  testator;  whereby 
their  shares  of  the  lands  and  slaves  de- 
scended to  their  brother  Lawrence,  who 
was  the  testator's  eldest  son  and  heir  at 
law.  Charles  Taliaferro  left  two  infant 
children,  Kemp  and  Mildred.  Robert  and 
Zachary  Taliaferro  proved  their  father's 
will;  but,  dying  soon  afterwards,  the  ad- 
ministration of  the  estate  was  chieflv  con- 
ducted by  Lawrence  Taliaferro,  and  John 
Battaile,  who  had  married  the  testator's 
daughter  Sarah. 

On  the  20th  of  November,  1720,  Lawrence 
Taliaferro  and  John  Battaile  purchased 
Zachary  Taliaferro's  share  in  the  said  resi- 
due of  his  father's  estate,  for  the  consider- 
ation of  three  slaves,  to  wit,  Prince,  Peg 
and  Rock.  On  the  21st  of  February,  1721, 
Zachary  Taliaferro  made  his  will,  and 
thereby  devised   his  lands  to  his  youngest 

«Dower— Failure  to  Relinquish  Provision  of  Will- 
Effect.— On  this  subject,  see  the  principal  case  cited 
in  Blunt  v.  Gee,  5  Call  511  ;  monographic  note  on 
"Dower"  appended  to  Davis  v.  Davis,  26  Gratt.  587. 

tSee  monofraphic  nois  on  "Husband  and  Wife" 
appended  to  Cleland  v.  Watson,  10  Gratt  150. 


brothers,  Richard  and  William,  and  the 
rest  of  his  estate  to  his  said  nephew  and 
niece,  Kemp  and  Mildred  Taliaferro,  leav- 
ing his  brother,  Robert  Taliaferro,  execu- 
tor. The  will  was  carried  to  Kssex  court, 
for  probate ;  and  was  actually  proved  by 
the  oath  of  the  executor  and  two  of  the  sub- 
scribing witnesses;  but  Lawrence  Talia- 
ferro, the  heir  at  law,  was  allowed  time  to 
contest  it ;  and  the  court  gave  no  judgment 
for,  or  against,  its  validity. 

94  *On  the   29th  of    September,    1725, 
Robert    Taliaferro,    gave   a   bond,  in 

the  penalty  of  ;f76,  to  John  Battaile,  Rich- 
ard Taliaferro  and  William  Taliaferro,  con- 
ditioned that,  if  the  slaves  sold,  by 
Lawrence  Taliaferro  to  Zachary  Taliaferro, 
November  20th,  1720,  should  be  recovered, 
from  Lawrence  Taliaferro,  by  Kemp  and 
Mildred  Taliaferro,  the  obligor  would  pay 
half  the  bond :  and,  on  the  18th  of  March, 
1727,  Richard  Taliaferro  gave  a  bond  in  the 
penalty  of  ;f62,  to  John  and  Francis  Talia- 
ferro, sons  and  executors  of  Lawrence  Tal- 
iaferro, conditioned,  that,  if  Kemp  and 
Mildred  should,  by  virtue  of  Zachary  Tal- 
iaferro's will,  recover  the  three  slaves. 
Prince,  Peg  and  Rock,  Richard  Taliaferro 
would  pay  half  of  that  bond. 

In  1729,  William  Strother  married  Mildred 
Taliaferro,  then  under  age;  and  sold  the 
right  of  herself  and  Kemp,  at  that  time, 
also  an  infant,  for  £40  sterling,  giving 
bond,  to  John  Battaile,  Richard  Taliaferro, 
William  Taliaferro,  and  the  two  sons 
(John  and  Francis)  of  Lawrence  Taliaferro 
in  the  penalty  of  ;f 250  sterling,  conditioned 
that  Strother  should  indemnify  the  oblig-ees 
and  Kemp  Taliaferro. 

In  May  1745,  Richard  Taliaferro  had  the 
will  of  Zachary  Taliaferro  proved  by  the 
third  witness,  and  admitted  to  record.  By 
which  means  Kemp  Taliaferro,  first  became 
acquainted  with  his  rights;  and  thereupon 
William  Strother,  for  ;f 20  sterling,  assigned 
his  wife's  right- to  him  the  said  Kemp. 

In  July  1749,  Kemp  Taliaferro  broufirht 
suit,  in  the  county  court  of  Spotsylvania, 
for  the  shares  of  himself  and  Mildred,  on 
repayment  of  the  £40^  in  Strother's  bond, 
with  interest:  soon  after  which  he  died,  and 
the  suit  was  revived  in  the  name  of  Mary 
Taliaferro,  his  widow  and  administratrix, 
and  of  Harry  Taliaferro,  his  son  and  heir. 
The  answer  of  Francis  Taliaferro  says,  that 
the  slaves  Prince,  Peg  and  Rock,  had  been 
purchased  by  his  father,  and  were  no  part 
of  his  grandfather's  estate.  That  he  and 
his  brother  were  not  parties  to  Strother's 
bond:  but  took  bonds  of  indemnity,  in  1727, 
from,  John  Battaile,  Richard  Taliaferro  and 
William  Taliaferro. 

95  ^Several    unimportant    depositions 
were    taken:  and    the   county    court, 

March  2d,  1752,  decreed  that  Francis  and 
William  Taliaferro  should  deliver  up  the 
slaves  mentioned  in  the  answer,  and  ac- 
count for  their  profits:  and  that  the  plain- 
tiffs should  pay  the  ;^40,  in  Strother's  bond, 
with  interest:  but  should  not  recover  the 
land. 

The  suit  remained  upon  the  docket,  until 
April  1762;  when  it  was  removed  into  the 
general  court.  William  Taliaferro  and 
John  Taliaferro,  both  died  intestate,  and 
without  issue ;  and,  upon  their  deaths,  their 
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estates  entered  into  the  family  of  Francis 
Taliaferro;  who  had  died,  in  the  mean 
time,  leaving  his  son  Lawrence  Taliaferro, 
jr.  his  executor:  and  the  latter  was  made 
defendant  to  the  suit,  as  well  as  Haje  Tal- 
iaferro, John  Taliaferro,  Francis  Talia- 
ferro, William  Taliaferro  and  Richard 
Brooke,  who  had  married  the  daug^hters  of 
Francis  Taliaferro;  and  to  whom  distribu- 
tive shares  of  his  estate,  in  right  of  their 
wives,  had  been  allotted.  Some  depositions 
of  no  great  importance  were  taken :  and 
upon  a  hearing  of  the  cause,  the  general 
court  dismissed  the  bill  with  costs:  From 
which  decree,  the  plain tiifs  appealed  to  the 
king  in  council:  which  appeal  was,  after 
the  revolution,  transferred  to  this  court. 

For  the  appellants,  it  was  contended,  that 
the  decree  of  dismission  by  the  general 
court  was  erroneous,  as  the  whole  transac- 
tions shewed  manifest  fraud ;  for  the  sus- 
pension of  the  probate  of  Zachary  Talia- 
ferro's will  was  premeditated,  and  done 
with  a  view  that,  through  lapse  of  time,  it 
might  be  forgotten ;  or  a  belief  established, 
that  it  had  been  rejected  by  the  court. 
That  this  was,  to  a  great  degree,  effected 
too ;  for  Strother  evidently  acted  under  the 
impression  that  the  validity  of  the  will  was 
doubtful;  and  that  it  would  be  better  to 
take  a  trifle,  for  a  questionable  right,  than 
to  lose  it  altogether.  But  this  mistake, 
which  arose  from  the  misrepresentations  of 
the  other  parties  to  the  bargain,  ought  not 
to  prejudice  him,  or  his  wife;  and  much 
less  Kemp  Taliaferro,  whose  claim  he 
96  had  no  right  to  sell.  *That  the  sub- 
sequent establishment  of  the  will,  and 
the  accidental  discovery  of  their  rights  ex- 
cused all  the  delays  which  had  tako»  place ; 
and  entitled  the  appellants  to  the  fimperty, 
which  was  still  in  the  hands  of  volunteers, 
who  had  no  right  to  hold  it. 

For  the  appellees,  it  was  insisted,  that 
there  was  no  proof  of  fraud.  That  Law- 
rence Taliaferro  had,  as  heir  at  law,  a  right 
to  contest  the  will;  for  which  purpose  a 
continuance  of  the  application  for  probate 
in  Bssex  court  was  absolutely  necessary ; 
and,  if  the  executor  did  not  think  to  urge 
the  matter  afterwards,  the  heir  was  not  to 
blame,  as  he  was  not  bound  to  strive  to 
promote  his  own  disherison,  and  he  might 
reasonably  suppose,  from  the  neglect  of  the 
executor,  that  the  establishment  of  the 
will  was  given  up,  as  desperate.  That 
Strother  was  fully  apprized  of  the  will,  and 
might  have  brought  the  case  to  a  decision 
himself;  but  instead  of  entering  into  the 
controversy,  at  a  time  when  the  matter 
was  yet  recent,  and  the  defence  would  have 
been  effectual,  from  testimony  which  might 
then  have  been  procured,  he  chose  to  sell 
the  claims:  for  which,  in  fact,  he  obtained 
full  value.  That  the  sale,  by  Strother,  was 
good,  as  to  himself  and  wife,  at  least;  and, 
after  so  great  a  lapse  of  time,  it  would  be 
unreasonable  to  open  the  transactions,  with 
which  the  parties  appeared,  for  so  long  a 
period,  satisfied. 

The  court  was  of  opinion  that  whether 
the  delay  with  respect  to  the  probate  of  the 
will  was  fraudulent  or  not,  was  unimpor- 
tant ;  for,  in  either  case,  Kemp  and  Mildred 
Taliaferro  were  equally  unapprized  of  their 
rights.     Yet,    as    Strother  the  husband  of 


Mildred  had  notice,  and  might  by  consult- 
ing the  records  of  Essex  court  have  obtained 
full  information,  he  could  not  allege  mis- 
take; and,  as  he  had  power  to  sell  his 
wife's  claim  to  personalty,  the  sale,  as  to 
her  share,  was  effectual :  but,  as  he  had  no 
authority  to  sell  that  of  Kemp,  who  was 
then  a  minor,  and  had  not  notice  of  the  cir- 
cumstances until  the  final  probate  of 
97  the  will  in  1745,  *and  had  done  noth- 
ing to  confirm  the  sale,  the  same  was 
void  as  to  him,  and  the  plaintiffs  entitled 
to  his  moiety  upon  payment  of  the  ;^40, 
with  interest  as  offered  in  his  bill.  And 
the  following  was  the  decree  which  was 
entered : 

^*The  court,  having  maturely  considered 
the  transcript  of  the  record,  and  the  argu- 
ments of  counsel  in  this  cause,  are  of  opin- 
ion, that  so  much  of  the  said  decree,  as 
dismissed  the  bills  of  the  plaintiffs  Mary 
Taliaferro  and  Harry  Taliaferro,  ought  to 
be  reversed  and  annulled ;  and,  proceeding 
to  give  such  decree  as  the  said  late  general 
court  ought  to  have  given,  do  decree  and 
order,  that  the  plaintiffs  Mary  Taliaferro 
and  Harry  Taliaferro  do  recover  of  the  de- 
fendants one  moiety  of  the  slaves  mentioned 
in  the  answers  of  the  defendants,  together 
with  their  increase  and  profits  since  the 
year  1726,  including  the  profits  of  those  who 
are  dead,  down  to  the  times  of  their  re- 
spective deaths,  if  any  such  there  be,  to  be 
ascertained  and  adjusted,  either  by  com- 
missioners, who  shall  make  a  reasonable 
allowance  for  the  raising  and  maintaining 
children,  and  supporting  those  which  were 
unprofitable,  or  by  a  trial  at  law,  as  the 
high  court  of  chancery  shall  think  fit  to  di- 
rect, and  also  their  costs  by  them  expended, 
as  well  in  the  said  late  general  court  as  in 
the  prosecution  of  their  appeal  here;  and 
that  the  residue  of  the  said  decree,  as  to  the 
plaintiff  Mildred  Strother,  be  affirmed.  All 
which  is  ordered  to  be  certified  to  the  said 
high  court  of  chancery." 


Commonwealth  v.  Ronald  &  al. 

[November.  17M.] 

Privilege  from  Arrest  In  CIvtl  Salts— Persons  Privl- 

leired.*— Judges,  attomles.  witnesses,  and  suitors 
are  exempt  from  arrest  in  civil  suits  durinff  their 
attendance  at  court. 

Chancellor  Wythe  mentioned  to  the  court 
a  circumstance  which  he  had  accidentally 
heard,  and  considered  as  a  high 
98  *breach  of  privileges.  The  chief  jus- 
tice of  the  general  court  had,  a  few 
days  before,  been  served  with  a  process  from 
the  county  court  of  Henrico,  the  moment 
he  stept  off  the  bench  of  this  court.  He 
therefore  submitted  to  the  court,  the  pro- 
priety of  making  a  rule  against  the  attorney 
who  ordered  the  process,  the  clerk  who 
issued  it,  and  the  officer  who  served  it,  to 
appear  before  this  court  on  the  first  day  of 
the  next  term,  to  shew  cause  why  an  at- 
tachment, against  them,  should  not  issue 
for  their  contempt  to  this  court. 

Ronald,  the  attorne3',  who  issued  the 
writ,  was  present,  and  said  that  he  knew  of 
no  law  which  privileged  the  judges  from 
arrest  sedente  curia,  although  he  thought 
it  proper  that  such  a  law   should   be  made. 

*See  Ricbards  t.  Qoodsou.  2  Va.  Cas.  881. 
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WYTHE,  Chancellor.  No  law  is  necessary 
to  be  made.  This  privilege  is  part  of  the 
common  law  of  England,  which  we  have 
adopted,  and  extends,  not  only  to  judges, 
but  to  attornies,  witnesses,  and  the  parties 
themselves. 

LYONS,  Judge.  There  is  no  point  more 
clear.  Parties  attending  their  suits  are 
privileged ;  so  are  their  attorneys  and  wit- 
nesses: and  so  the  judges  must  be. 

Rule  awarded. 

Ronald,  now  appeared  agreeable  to  the 
rule.  He  stated,  and  so  it  appeared  by  the 
evidence,  that  he  had  acted  with  a  good 
deal  of  delicacy  towards  the  chief  justice ; 
and  that  it  was  by  the  desire  of  that  gen- 
tleman, that  the  writ  was  issued  and  served. 
That  he  (Ronald)  wished  the  question  of 
privilege  to  be  considered;  for,  by  the 
common  law,  the  same  privilege,  which  it 
is  contended,  in  this  case,  ought  to  be  ex- 
tended to  the  judges,  extends  also  to  coun- 
sel, attornies  and  suitors.  That  the  bill 
of  rights  says,  no  person  shall  be  entitled 
to  privileges,  but  in  consideration  of  serv- 
ices ;  and,  as  the  act  of  assembly  had 
99  exempted  witnesses  from  *arrest, 
without  mentioning  the  other  char- 
acters, the  latter  were  not  privileged ;  for 
expressio  unius,  exclusio  alterius. 

The  rule  was  discharged;  and  the  fol- 
lowing is  the  entry  on  the  order  book: 

^^The  court,  on  consideration  of  the  rule 
against  Andrew  Ronald,  Adam  Craig  and 
David  Royster,  do  declare,  That  the  judges 
are,  by  law,  privileged  from  the  service  of 
all  process  in  civil  suits  during  the  time  of 
their  attendance  at  court,  and  a  reasonable 
time  for  travelling  to  and  from  the  place 
of  their  session.  But,  as  the  officers  on  the 
present  occasion,  do  not  appear  to  have 
had  any  design  to  violate  the  privileges  of 
the  court,  the  rule  is  discharged." 


Pickett  V.  Claiborne. 

[October,  1787.] 
Judgment  by  Confession*— Want  of  Declaration— Effect. 

—After  a  judfirment  confessed,  tbe  want  of  a  decla- 
ration Is  not  error. 

Same— Same— Second  Action  for  Same  Cause— What 
Must  Show.— If  there  be  Judsrment  upon  a  general 
count  In  assumpsit;  or  by  confession  without  a 
declaration:  the  plaintiff,  in  a  second  action  for 
the  same  cause,  must  shew  two  subsisting  debts, 
or  he  cannot  sustain  his  action,  if  the  former  re- 
covery is  pleaded. 

Same— Damajjl^es  Laid  in  Tobacco.— If  in  an  action  on 
the  case,  the  plaintiff  lays  his  damages  in  tobacco; 
and  the  defendant  confesses  judgment,  the  Judf* 
ment  is  not  erroneous. 

Same— Power  of  Attorney— Proof  of.— A  power  of 
attorney  to  confess  a  Judfrment,  directed  to  five, 
with  a  subscribing  witness,  was  proved  by  one  of 
the  five,  without  calliner  the  attestinsr  witness: 
But  this  was  probably,  througrh  oversig-ht,  as  the 
point  was  not  mentioned  in  the  argument. 

Pickett  brought  case  in  the  county  court 
of  Henrico,  against  Herbert  Claiborne  and 
William  Claiborne,  and  laid  his  damages 
at  ^^one  hundred  thousand  pounds  of  in- 
spected crop  tobacco  of  the  value  of  one 
thousand  pounds."  The  defendants  ap- 
peared, but  no  declaration  was  filed;  and 
the  cause  was  continued,  by  consent,  until 
the  next  term,  when  judgment  was  rendered 

*Judffment  by  Confession.- See  the  principal  case 
cited  in  Thornton  v.  Smith.  1  Wash.  83:  Dinwiddle  v. 
Chesterfield,  6  Call  561 :  Leftwitch  v.  Stovall,  I  Wash. 
306.  See  srenerally.  monographic  note  on  "  Judfirmeots 
by  Confession"  appended  to  Richardson  v.  Jones,  12 
Gratt  53. 


for  the  plaintiff  in    the   following    words, 
'*and    now    at    this    day,    to  wit,  on 

100  Tuesday  the  6th  *day   of   May,    1783, 
came  the  parties  aforesaid,    by    their 

attornies  aforesaid,  and  thereupon  the  de- 
fendants, by  their  note  in  writing,  here 
produced  to  the  court,  which  was  proved 
by  the  oath  of  John  Beckley,  gent.,  ac- 
knowledged the  plaintiff's  action  for  sixty- 
five  thousand  four  hundred  and  forty  ponnds 
of  inspected  crop  tobacco  at  the  upper  ware- 
houses on  James  river,  with  interest  thereon 
to  be  computed  after  the  rate  of  five  per  cen- 
tum per  annum  from  this  day  'till  paid. 
Therefore,  by  consent  of  the  parties,  it  ia 
considered  by  the  court  that  the  plaintiff 
recover,  against  the  defendants,  the  said 
sixty-five  thousand  four  hundred  and  forty 
pounds  of  tobacco,  with  interest  thereon  as 
aforesaid,  and  his  costs  by  him  in  this 
behalf  expended,  and  the  said  defendants 
in  mercy,  &c.  and  the  plaintiff  agrees  to 
stay  the  execution  of  this  judgment  until 
the  twenty  fifth  day  of  June  next." 

The  note  for  confessing  the  judgment 
was  in  the  following  words: 

''Richmond,  1st  March,  1783. 
Gentlemen, 

You  or  any  of  you  are  hereby  au- 
thorized and  empowered  to*  enter  and  con- 
fess judgment  against  us,  in  the  county 
court  of  Henrico,  for  sixty-five  thousand 
four  hundred  and  forty  pounds  of  inspected 
crop  tobacco  at  the  upper  warehouses  on 
James  river,  to  Mr.  George  Pickett,  with 
interest  of  five  per  cent,  of  like  tobacco 
from  the  date  of  such  judgment,  he  the  said 
Pickett  staying  execution  thereupon  until 
the  twenty-fifth  day  of  June  next. 

j?t.  Herbt.  &  W.  Claiborne. 

To   Hwr 

Mr.  Andrew  Ronald,  John  Beckley, 
Bart.  Williams,  Will.  Duval,  Will.  Dan- 
dridge,  Nath.  Pope,  junr.  or  any  other 
attorney  practising  in  Henrico  county 
court. 

The  above  is  to  be  entered  at  the  next 
April  court. 

Herbt.  &  W.  Claiborne. 

Witness, 

John  Hopkins." 

101  *The  general  court  granted  a  writ  of 
supersedeas    to    the   judgment;    and, 

being  of  opinion  that  it  was  erroneous,  re- 
versed it  in  these  words,  **It  is  considered 
that  the  said  judgment  be  reversed  and  an- 
nulled, and  that  the  said  Herbert  &  William 
Claiborne  recover  against  the  said  George 
Pickett  their  costs  by  them  expended  in  the 
prosecution  of  their  writ  aforesaid  here; 
and  the  said  George  Pickett  having  failed 
to  file  his  declaration  in  the  action  afore- 
said in  the  said  county  court.  It  is  ordered 
that  he  be  nonsuited,  and  pay  to  the  said 
Herbert  Claiborne  &  William  Claiborne 
five  shillings  for  their  damages  by  the 
court  now  here  adjudged  according  to  the 
form  of  the  act  of  assembly  in  such  case 
made  and  provided,  and  also  their  costs,  by 
them  about  their  defence  in  the  said  county 
court,  expended." 

Pickett  obtained  a  writ  of  error  from  the 
court  of  appeals  to  the  judgment  of  the 
general  court ;  and  assigned  for  error,  That 
the  general  court  ought  not  to  have  reversed 
the  judgment  of  the  county  court  for  want 
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of  a  declaration,  as  the  confession  had 
cured  the  defect,  and  barred  the  defendants 
from  taking*  advantage  of  it. 

The  defendants  pleaded  *^In  nullo  est 
erratum,"  and  assigned  the  following*  rea- 
sons in  support  of  the  judgment  of  the  gen- 
eral court: 

1.  That  the  damages  in  the  writ  were 
laid  in  tobacco.  2.  That  no  declaration 
was  filed.  3.  That,  if  the  warrant  of  at- 
torney had  contained  an  express  release, 
the  release  would  have  been  void;  because 
it  was  made  prior  to  the  judgment,  and 
therefore  had  nothing  to  operate  on.  4. 
That  before  the  statute  of  jeofails,  4  Ann. 
cap.  16,  a  judgment  by  confession  might 
be  reversed  for  defects  which  the  prior 
statutes  had  cured,  after  verdict ;  and  that, 
since  that  statute,  judgments  by  confession 
stand  upon  the  same  ground  as  those  upon 
verdicts:  which  cures  informalities,  but 
not  substance;  and  consequently  that  the 
want  of  a  declaration  was  still  fatal:  es- 
pecially, as  the  declaration  is  the  founda- 
tion of  the  judgment,  and  the  act  of 
assembly  prohibits  any  proceedings  with- 
out one ;  for,  when  a  statute  prescribes 
102  a  ^particular  mode  for  conducting  any 
business,  no  other  can  be  pursued: 
and  consent  can  never  be  implied  to  control 
the  operation  of  a  positive  law. 

Marshall  for  the  plaintiff  in  error.  The 
want  of  a  declaration  was  cured  by  the  con- 
fession of  judgment;  for  the  rule  is,  that 
there  should  be  a  declaration ;  and  not  that 
a  confession  of  judgment  will  be  unavailing 
to  supply  the  want  of  it.  All  pleading  is 
founded  in  reason,  and  the  object  is  to 
promote,  not  to  prevent,  the  attainment  of 
justice ;  but  that  principle  will  be  subverted, 
if  a  solemn  agpreement  lilce  this,  where  the 
parties  liquidate  their  disputes,  and  one 
grants  time  in  consideration  that  the  other 
will  confess  a  judgment,  is  to  be  disre- 
garded. The  usual  argument,  of  surprize, 
has  no  weight  upon  the  present  occasion ; 
for  the  defendants  stipulated  the  sum  for 
which  judgment  should  be  entered  against 
them;  and,  therefore,  could  be  at  no  loss 
for  information  with  regard  to  the  nature  of 
demand.  If  a  release  of  errors  had  been 
entered,  at  the  time  of  the  judgment,  it 
would  have  barred  the  writ  of  supersedeas 
from  the  -general  court:  and  there  is  no 
difference,  in  principle,  whether  the  release 
be  of  record,  or,  in  pais,  only;  for,  in  both 
cases,  it  is  nothing  more  than  an  agree- 
ment, not  to  bring  a  writ  of  error.  But  a 
release  in  law  is  as  effectual,  in  all  cases, 
as  a  release  in  deed.  Thus  a  feoffment  by 
one  joint-tenant  to  his  companion  will  not 
pass  the  estate,  but  it  may  operate  as  a 
release.  So  a  covenant  not  to  sue  upon  a 
bond,  does  not  extinguish  the  bond ;  but  the 
agreement  releases  the  remedy.  Holt,  170. 
And  so,  in  the  present  case,  the  warrant 
of  attorney  amounted  to  an  undertaking  to 
relinquish  all  errors  in  the  rendition  of 
the  judgment;  and  barred  the  defendants 
from  alleging  the  want  of  a  declaration; 
for  the  meaning  was,  that  there  should  be 
an  effectual  judgment,  in  order  to  settle  the 
claim,  finally,  on  both  sides:  and,  with 
that  in  view,  it  would  have  been  absurd,  if 
the  parties  had  intended,  that  either  of 
them  should  have  it  in  his  power  to   elude 


the  agreement,  by  taking  advantage  of  an 
oversight  to  destroy  the  judgment,  and  set 
all  to  sea  again. 

103  *Duval,    contra.     The    warrant    of 
attorney  did  not  imply   a    release    of 

errors;  and  the  plaintiff  has  no  cause  to 
complain  of  the  conduct  of  the  defendants; 
for  he  had  it  in  his  power  to  make  the  rec- 
ord right  before  he  took  his  judgment ;  and, 
if  he  neglected  it,  the  fault  is  his.  A 
judgment  by  default  confesses  the  action, 
but  it  does  not  imply  a  release  of  errors ; 
and  yet  the  implication  would  be  as  justifia- 
ble in  that  case,  as  in  this.  A  declaration 
is  in  all  cases  essential  to  the  safety  of  the 
defendant ;  for  otherwise  he  may  be  sued 
again  for  the  same  thing,  without  having 
it  in  his  power  to  plead  the  former  recovery 
in  bar,  as  the  identity  of  the  claim  will  not 
appear  of  record ;  and  it  is  upon  that  prin- 
ciple, that  the  act  of  assembly  requires  a 
declaration.  Virg.  Laws,  172.  The  Eng- 
lish cases  are  express,  that  confession  of 
judgment  does  not  cure  error,  2  Cro.  32 : 
where  a  judgment  confessed  upon  a  bond 
was  reversed  for  want  of  a  profert;  and 
in  2  Black.  Rep.  780,  it  was  held,  that  con- 
sent to  confess  judgment  upon  terms  did 
not  imply  consent  not  to  bring  a  writ  of 
error.  Which  applies  expressly  to  the  case 
under  discussion,  and  sustains  the  judg- 
ment of  the  general  court. 

John  Taylor,  in  reply.  Upon  reason  and 
principle,  consent  takes  away  error;  for 
volenti  non  fit  injuria.  The  statutes  of 
jeofails  cure  defects  in  substance,  as  well 
as  form ;  and  the  spirit  of  them  is,  to  sup- 
port the  proceedings,  whenever  the  defend- 
ant has  been  fairly  heard,  passes  over 
defects,  or  assents  to  the  judgment.  Plead- 
ing is  nothing  more  than  a  representation 
of  the  case  upon  one  side,  and  a  denial,  or 
confession  of  it  on  the  other;  and,  if  the 
plea  confesses  the  action  either  in  whole, 
or  in  part,  the  plaintiff  is  entitled  to  judg- 
ment, whatever  defect  may  appear  in  the 
proceedings.  3  Black.  Com.  304.  An  ex- 
press release  would  certainly  have  cured  the 
error;  and  the  agreement  amounts  to  the 
same  thing;  for  an  implied  release  is  as 
effectual  as  an  express  one ;  thus  if  the  lord 
disseises  the  tenant,  and  then  enfeoffs  him, 
it  is  a  release  of  the   seignory,  with- 

104  out  any  *words  for  that  purpose.  Co. 
Litt.  262,  b.  Upon  the  same  princi- 
ple, the  warrant  of  attorney,  in  the  present 
case,  was  equivalent  to  a  release  of  errors: 
for,  by  confession  of  judgment,  the  defend- 
ant consents  to  all  those  means,  without 
which,  the  judgment  cannot  be  effectual ; 
and,  in  support  of  that  idea,  the  law  will 
supply  whatever  is  requisite  to  sustain  it, 
as  the  want  of  an  original  writ,  1  Wms. 
411 ;  or  an  express  renunciation  of  errors, 
where  the  consent  would  otherwise  become 
abortive,  as  where  there  was  a  consent  to 
try  the  title  to  lands  in  a  different  county 
from  that  in  which  they  lay,  and  it  was 
held  to  take  away  the  error.  T,  Raym, 
372.  The  conduct  of  the  appellees  was 
fraudulent,  as  the  plaintiff  relying  upon 
the  agreement  was  at  no  pains  to  strengthen 
his  judgment ;  and  it  is  a  rule,  that  errors, 
created  by  fraud,  shall  not  be  taken  ad- 
vantage of  by  the  author  of  the  fraud.  1 
Dom.  237.     The  only  object  of  a  declaration 


667 


4  CALL 


ViRGiinA  Rkports,  Annotated. 


106-107 


is  to  prevent  surprize;  but  none  could 
exist  where  the  claim  was  adjusted,  and 
judgment  consented  to,  with  a  full  knowl- 
edge of  the  circumstances.  The  supposed 
difficulty  of  identifying  the  claim,  should 
another  suit  be  brought  for  it,  is  imagi- 
nary ;  for  it  lies  in  averment ;  and  the  ob- 
iection  would  apply  to  all  general  counts 
in  assumpsit.  A  faulty  declaration  would 
have  been  cured  by  the  confession ;  and  the 
case  is  stronger  as  it  is :  for,  if  a  faulty 
declaration  had  been  filed,  it  might  have 
been  supposed,  with  some  plausibility,  to 
have  applied  to  the  matter  set  forth  in  it; 
and,  if  that  were  insufficient,  that  the  de- 
fendant was  not  chargeable.  But  here  was 
no  declaration  at  all;  and  therefore  the 
agreement  must  be  understood,  as  extend- 
ing to  every  thing  necessary  to  sustain  the 
judgment. 

PENDLETON,  President,  delivered   the 
resolution  of  the  court : 

The  practice  of  the  general  court  has 
been  to  consider  the  want  of  a  declaration 
fatal  in  every  case,  whether  the  judgment 
was  adversary,  or  confessed ;  and  that  prac- 
tice was  applied  to  the  present  cause. 
105  But  the  judges  of  that  court  *have 
retracted  their  opinion,  and  concur, 
with  the  rest  of  us,  in  the  judgment  now 
to  be  delivered. 

The  time  was  when  there  were  no  forms, 
or  pleadings;  but  the  parties  were  heard 
viva  voce,  and  judgment  rendered  in  a 
summary  way,  upon  the  oral  declarations 
of  the  plaintiif  and  defendant.  This  how- 
ever was  found  inconvenient ;  and  therefore 
written  forms  were  introduced,  that,  the 
case  being  described  with  precision  on 
both  sides,  surprize  and  inadvertence  might 
be  prevented.  But  this,  like  other  things 
liable  to  perversion,  was  soon  abused;  and 
special  pleading  with  all  its  train  of  sub- 
tilties  and  new  inventions  succeeded,  to  the 
infinite  delay  of  justice.  This  evil  called 
forth  the  statutes  of  jeofail ;  which  equally 
extend  to  judgments  by  confession  and  de- 
fault; and,  in  both  cases,  were  intended 
to  prevent  captious  exceptions,  where  the 
defendant  acknowledged,  that  justice  had 
been  done,  or  left  it  to  be  presumed,  from 
his  silence.  Accordingly  they  provide,  in 
substance,  that  such  judgments  shall  not 
be  reversed  for  any  defect,  or  omission, 
which  does  not  go  to  the  right  of  the  cause. 
A  principle  which  seems  to  embrace  the 
case  before  the  court,  as  the  objection  is  to 
the  form,  and  not  to  the  right. 

The  use  of  a  declaration,  in  an  adversary 
suit,  is,  to  inform  the  defendant  of  the 
nature  of  the  charge:  and,  with  that  view, 
the  act  of  assembly  prescribes  a  nonsuit, 
where  the  declaration  is  not  filed,  at  the 
first  calling.  But  this  is  a  privilege, 
which,  like  others  of  a  similar  nature,  the 
defendant  may  waive,  as  it  concerns  him- 
self, and  not  the  public.  Thus,  if  the  dec- 
laration is  not  filed,  and  the  defendant 
consents  to  a  continuance,  he  is  presumed 
to  waive  his  right  to  a  nonsuit,  and  the 
cause  remains  in  court.  So,  if  the  defend- 
ant wishing  to  save  the  expense  of  pleading 
and  to  gain  time,  agrees  to  confess  a  judg- 
ment, he  ought  to  be  understood,  as  con- 
senting to  relinquish  all  exceptions   to  the 


want  of  a  declaration,  or  to  any  other  mat- 
ter of  form. 

In  the  present  case,  not  only  was  the  ex- 
pense of  the  declaration  and  consequent 
pleadings  saved,  but  the  defendants  were 
allowed  to  appear  without  bail,  and 
106  obtained  further  *time  to  pay  the 
debt.  All,  but  particularly  the  last 
two,  considerable  advantages  gained  by 
confessing  the  judgment:  which  ought 
therefore  to  bind  them. 

It  was  objected  however,  that  a  declara- 
tion was  necessary,  in  order  to  bar  a  future 
suit  for  the  same  thing,  as  the  identity  of 
the  claim  could  not  be  made  to  appear  with- 
out one.  But  that  objection  would  apply, 
as  was  observed  by  the  counsel,  with  equal 
force  to  all  general  counts  in  assumpsit; 
which  are  scarcely  more  explicit.  Besides, 
if  to  such  new  suit,  the  recovery,  in  this, 
were  to  be  pleaded,  the  plaintiff  would  be 
bound  to  shew  two  subsisting  debts  at  the 
time  of  the  former  judgment,  or  he  would 
not  be  able  to  sustain  his  action. 

Upon  the  whole,  the  court  are  unani- 
mously of  opinion  that,  as  a  declaration  in 
this  case  would  have  served  no  other  pur- 
pose than  to  swell  fees  and  papers,  the 
judgment  of  the  general  court  ought  to  be 
reversed,  and  that  of  the  county  court 
affirmed. 
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*IN  GENERAL  COURT. 


Hill  V.  Pride. 

[October.  1787.] 
Jurisdiction— Averment   of— Real  and  Transitory  Ac- 
tions.*—The    jurisdiction   must   be   averred,    in 
courts  of  limited  authority,  as  well  in  real  as  in 
transitory  actions. 

Error,  from  a  judgment  of  the  court  of 
hustings  in  Petersburg,  in  ejectment.  The 
error  assigned  was,  That  the  declaration 
did  not  aver  the  defendant  to  be  a  citizen 
of  the  town;  and  therefore  the  plaintiff 
had  not  brought  his  case,  within  the  juris- 
diction of  the  court. 

TAZEWELL,  Judge.  The  plaintiff,  in 
his  declaration,  must  bring  his  case  with- 
in the  jurisdiction.  He  has  not  done  so ; 
and  therefore  there  is  error,  clearly. 

MERCER,  Judge— Agreed  as  to  the  gen- 
eral principle ;  but  insisted  on  the  difference 
between  local  and  transitory  actions.  The 
books  only  amount  to  this,  that  there 
should  be  enough  upon  the  record.  This  is 
ejectment  for  a  lot  of  land  in  the  town  of 
Petersburg,  and  the  declaration  states  the 
land  to  be  in  the  town,  which,  necessarily, 
implies  jurisdiction.  Strictly  speaking,  to 
bring  the  cause  within  the  jurisdiction  is 
only  necessary  in  transitory  actions;  for, 
in  those  for  realty,  the  situation  of  the  land 
decides  it.  Here  the  trespass  is  stated  to 
have  been  committed  on  the  lot;  and  the 
only  defect  is,  that  it  does  not  appear, 
that  the  defendant  resides  in  town ;  but  as 
he  is  known  to  be  a  fictitious  person,  that 
can  hardly  be  a  solid  objection.  The  judg- 
ment ought,  therefore,  to  be  affirmed. 

FLEMING,  Judge— Said,  that,  in  conse- 
quence of  the  division  of  the  court,  he  had 
taken  pains  to  form  his  own   opinion ;  and 

•The  principal  case  is  cited  in  Thornton  7.  Smith. 
1  Wash.  83.  See  monographic  note  on  "Jurisdiction** 
appended  to  Phippen  v.  Durham,  SOratt  467. 
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could,  after  diligent  search,  find  ao  differ- 
ence in  the  books,  between  transitory  and 
local  actions,  with  respect  to  the  necessity 
of  laying  the  jurisdiction.  The  authorities 
all  are  that    the    omission    to  state    it    is 

fatal. 
108  »LYONS,    Judge.       He,    from    the 

first,  was  clear  there  was  error,  but 
in  consequence  of  the  doubt  suggested  by 
one  of  the  judges,  he  had  examined  the 
cases;  and  found  them  all  to  concur,  that 
omitting  to  lay  the  jurisdiction  was  fatal, 
as  well  in  local  as  in  transitory  actions. 
This  had  been  so  long  settled,  that  he  could 
not  think  of  disturbing  it.  Had  the  case 
been  recent,  he  might  have  thought  other- 
wise ;  but  he  could  not  depart  from  such  a 
uniform  course  of  decision:  which  had 
established,  that  the  jurisdiction  of  courts 
of  limited  authority,  must  be  averred ;  and 
that  nothing  is  to  be  presumed  in  favour  of 
it.     1  Liev.  50;  2  Mod.  273;  Raym.  189. 

CARRINGTON,  Chief  Justice.  He  was 
of  opinion  with  judge  Mercer  at  first,  and 
so  continues.  It  was  optional  with  the 
defendant,  whether  he  would  submit,  or 
plead  to  the  jurisdiction ;  and,  if  he  chose 
the  first,  he  ought  not  to  be  allowed  to  ex- 
cept afterwards.  The  soil  is  stated  to  be 
within  the  town,  expressly ;  and  the  defend- 
ant must  be  taken  to  inhabit  there  also, 
by  presumption,  as  he  did  not  allege  the 
contrary.  There  is  a  plain  distinction  be- 
tween transitory  and  local  actions.  For 
the  first  affects  the  person  only,  which  may 
or  may  not  be  amesnable ;  but  the  other 
affects  the  property,  which  lies  within  the 
place,  and  is  the  object  in  pursuit :  There- 
fore, when  the  declaration  states,  that  the 
property  lies  within  the  town,  it  neces- 
sarily implies  that  the  court  has  jurisdic- 
tion, and  that  the  owner  resides  within  it, 
as  he  has  not  denied  it.  He  was,  conse- 
quently, for  affirming  the  judgment;  but 
as  there  were  three  judges  against  two,  it 
was  to  be  reversed. 

Judgment  reversed. 
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*Commonwealth  v.  Posey. 

[November,  1787.] 
(2  Am.  Dec.  560.) 
*Hoofe'*  Imports  Dwellioflr  House.*— In  an  In- 
dictment at  common  law,  it  is  not  necessary  to 
state  that  tlie  house  burnt  was  a  dwellinsr  house: 
for  the  word  house  imports  It:  and,  if  upon  the 
trial,  it  appears,  that  it  was  not  a  hoase  apon  which 
arson  could  be  committed,  it  is  the  duty  of  the 
jndg^es  to  direct  the  jury  to  acqait  the  prisoner. 

Samo— Jail. t— Common  firaol  and  county  prison  in  the 
county  of  N.  K.  is  also  a  sufficient  description. 

Samo— Benefit  of  Clergy. $— Arson  Is  ousted  of  clergy. 

Coastractlon  of  Statute  Long  Acquiesced  In.— Con- 
struction of  a  statute,  long  acquiesced  in,  ought 
not  to  be  disturbed. 

Posey  was  convicted,  in  the  general  court, 
upon  an  indictment,  which  charged,  that 
the  said  John  Price  Posey,  **on  the  fifteenth 

«Ar8on— Vacant  Dwelling  House.— A  house,  though 
it  was  built  for  a  dwelling  house  and  had  been 
used  as  such,  and  although  It  was  about  to  be  used 
as  such  again,  yet  having  been  unoccupied  for  ten 
months  previous,  and  being  unoccupied  when  It  is 
burned.  Is  not  a  dweling  house  within  the  mean- 
ing of  the  statute.    Hooker  v.  Com.,  iSGratt  763. 

t5ame— Jail.— See  Stevens  v.  Com.,  4  Leigh  688. 
See  generally,  monographic  note  on  "Indictments, 
Informations  and  Presentments"  appended  to 
Boyle  V.  Com.,  14  Gratt.  674. 

tBenef It  of  Clergy.— See  Com.  v.  Stewart,  1  Va.  Cas. 
114.  But  there  can  be  no  plea  of  benefit  of  clergy 
now  in  Virginia-    See  Va.  Code  1887,  S  3882. 


day  of  July,  in  the  year  of  our  lord  one 
thousand  seven  hundred  and  eighty-seven, 
between  the  hours  of  ten  and  two  in  the 
night  of  the  same  day,  with  force  and  arms, 
at  the  parish  aforesaid  in  the  county  afore- 
said, two  houses,  to  wit,  a  certain  house  of 
one  William  Clayton  there  situated,  and 
also,  one  other  certain  house,  to  wit,  the 
common  gaol  and  county  prison  in  the  said 
county  of  New  Kent,  in  the  parish  and 
county  aforesaid  situate,  feloniously,  will- 
ingly, and  maliciously,  did  set  fire  to,  and 
the  same  houses  then  and  there  situate,  by 
such  firing  as  aforesaid,  feloniously,  will- 
ingly, and  maliciously,  did  burn  and  con- 
sume, against  the  peace  and  dignity  of  the 
commonwealth  of  Virginia  :'* — And  filed  the 
following  reasons  in  arrest  of  judgment : 

**1.  That  the  indictment  does  not  prop- 
erly charge  the  house  of  William  Clayton 
to  be  his  property,  or  in  his  occupation ; 
nor  describe  the  said  house  properly,  it 
being  called  a  certain  house  of  one  William 
Clayton. 

'*2.  That  the  indictment  blends  two  facts 
as  constituting  one  act  of  arson ;  the  one 
of  which  facts,  to  wit,  the  burning  of  the 
prison,  is  not  felony  at  common  law. 

*  *3.  That  it  does  not  charge  the  property 
of  the  said    prison  to  be  in  any  person,  or 
to  be  in  the  occupation  of  any  person  what- 
ever. 
110  ***4.  That  it  does  not   charge  the 

common  gaol  and  county  prison  to  be 
one  and  the  same  building;  or  to  be  the 
gaol  or  prison  of  any  county. 

**5.  That  the  said  offence  charged  in  the 
indictment  if  a  felony,  is  yet  within  the 
benefit  of  clergy.  And  further,  that  if  one 
of  them  be  such  a  house  of  which  arson 
could  be  committed  at  the  common  law, 
and  the  other  not;  to  wit,  the  common  gaol 
and  county  prison,  that  then  the  offence 
not  being  complete,  as  laid  in  the  indict- 
ment, no  judgment  ought  to  pass  upon  the 
said  John  Price  Posey. '  * 

The  general  court,  being  of  opinion  that 
there  was  **diflficulty  in  rendering  judg- 
ment of  and  upon  the  premises,*'  adjourned 
the  c^use  to  the  court  of  appeals. 

The  case  was  argued  by  St.  George  Tucker 
for  the  commonwealth,  and  by  Ronald  for 
the  prisoner. 

For  the  commonwealth  it  was  said,  that 
the  property  in  Clayton's  house  was  prop- 
erly charged;  for  the  house  of  William 
Clayton  was  the  property  of  William  Clay- 
ton ;  the  preposition,  of,  signifying  the 
relation  which  the  word,  that  went  before, 
had  to  that  which  followed;  and  meant  the 
same  as  "belonging  to."  That  the  house 
itself  was  sufificienUy  described ;  for  that 
word,  prima  facie,  means  a  dwelling  house, 
and  is  the  usual  description  made  use  of  in 
indictments;  1  Hale's  PI.  Cor.  567;  1  Hawk, 
cap.  29,  {  1 ;  because,  although  it  compre- 
hends all  others,  the  particular  character 
and  use  of  the  house  is  the  subject  of  evi- 
dence upon  the  trial ;  when  it  is  the  duty  of 
the  court  to  take  care,  that  the  prisoner  is 
not  misled,  or  surprized  by  the  generality  of 
the  description ;  and  to  instruct  the  jury  to 
acquit  him,  if  the  house  proved  to  be  one, 
upon  which,  arson  cannot  be  committed. 
That  a  prison  is  the  dwelling  of  the  pris- 
oners confined ;  and  the  burning  of  it  was,. 
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consequently,  a  felony  at  common  law; 
Therefore,  that  house  was  also  sufficiently 
described.  That  there  was  no  occasion  to 
set  forth  the  property  in  it  more  par- 
Ill  ticularly;  for  the  common  *gaol  and 
county  prison  are  terms  known  to  the 
law;  and,  as  there  is  but  one  in  each 
county,  and  that  belongs  to  the  county,  the 
description  of  it  in  the  indictment,  neces- 
sarily, imported  that  it  was  the  property 
of  the  county,  and  afforded  as  much  cer- 
tainty as  could  reasonably  be  required. 
That  the  joinder  of  the  two  houses  in  the 
same  count  was  not  important;  for  they 
were  stated  separately ;  the  burning  of  each 
was  felony ;  and  the  defendant  found  guilty 
of  arson  upon  both.  2  Hale's  PI.  Cor.  173. 
But,  if  it  had  been  otherwise,  and  the  burn- 
ing of  the  prison  had  not  been  felony,  it 
would  not  help  the  prisoner;  because,  if 
two  acts  be  charged,  and  one  of  them  is  not 
felony,  but  the  other  is,  the  first  is  irrele- 
vant, and  judgment  will  be  given  upon  the 
felony.  That  the  prisoner  was  not  entitled 
to  the  benefit  of  clergy;  because  the  burn- 
ing of  such  houses  was  felony  at  common 
law.  1  Hale's  PI.  Cor.  567;  1  Hawk.  cap. 
29,  {  1 ;  4  Black.  Com.  221.  And  although 
clergy  was  allowed  by  the  statute  pro  clero. , 
23  Ed.  3,  cap.  4,  yet  it  was  afterwards  taken 
away,  by  those  of  the  23  and  25  Hen.  8; 
which  were  still  in  force ;  notwithstanding 
the  temporary  repeal  of  them  by  the  1  EM. 
6;  because  they  were,  by  necessary  intend- 
ment, revived  by  the  statutes  5  and  6  Kd. 
6;  for  the  words,  ''article,  clause  and 
sentence,"  refer  to  the  offenders  mentioned 
in  the  recital  of  the  clause  of  the  23  H.  8, 
and  include  all  those  who  are  in  the  same 
mischief.  That  this  was  evidently  the 
understanding  of  parliament  in  the  stat. 
4  and  5  Ph.  &  M.  cap.  4^;  which  might  be 
considered  as  a  legislative  interpretation 
upon  the  subject;  Powlter's case,  11  Co.  29; 
1  Hale's  PI.  Cor.  570,  &c. ;  2  Hawk.  346:  and 
that  a  construction  which  had  stood  the 
test  of  so  many  ages,  was  not,  now,  to  be 
shaken. 

For  the  prisoner  it  was  said,  That  the 
indictment  was  insufficient.  That  the 
house  of  William  Cla^'ton  and  the  property 
in  it  were  not  properly  described:  for  the 
word,  of,  did  not  necessarily  mean  **  belong- 
ing to,"  but  extended  to  various  other  rela- 
tions between  objects,  as  quality, 
112  extraction,  ^form,  &c. :  and  house 
was  not  confined  to  dwelling  house, 
but  meant  any  house,  as  well  those  which 
were  the  subject  of  arson,  as  those  which 
were  not:  Consequently,  the  species,  or 
use,  of  the  house  ought  to  be  set  forth,  that 
the  prisoner  may  not  be  taken  by  surprize, 
but  may  know  how  to  defend  himself. 
Mirror,  3  Inst.  67.  And  it  is  no  answer  to 
say,  that  the  court,  upon  the  trial,  may 
require  proof  that  the  house  was  one  upon 
which  arson  might  be  committed ;  for  that 
might  not  prevent  surprize  upon  the  pris- 
oner, who,  if  it  had  been  properly  described, 
would,  perhaps,  have  had  it  in  his  power 
to  have  proved  an  alibi,  or  that  the  house 
was  not  such  as  the  one  he  was  charged 
with  having  burnt.  Besides,  the  defect 
appears  upon  the  indictment,  and  the  court 
can  intend  nothing  in  a  capital  case.  That 
burning  of  a  prison  was  not  felony  at  com- 


mon law;  because  it  was   not    a    dwelling 
house,  or  one  within  the  curtilage ;  but,  if 
it  were,  still  it  was  not  properly  described ; 
for  it  would  be  such  only  upon  the  ground, 
that  it  was  a  dwelling   house,    and    then  it 
should  have  been  so  called.     That  the  words, 
common    gaol    and    county    prison     in  the 
said  county  of  New  Kent,  did  not  necessa- 
rily shew  that  the   house   belonged    to    the 
county ;  for  the  sheriff  might  use  any  other 
for  that  purpose :  besides,  it  is  not    stated, 
that  the  gaol  and  prison  are  the  same  build- 
ing; which  increases  the   uncertainty,  and 
nothing  can  be  presumed  against  the    pris- 
oner.    That  two  offences  ought  not   to    be 
joined    in  the  same  count,  as   it   tended    to 
embarrass  the  prisoner,  as  much  as  duplic- 
ity of  pleading  in  civil  suits ;  and  the  arg-u- 
ment  is,  a  fortiori,   when  one   of    them    is 
not  felony ;  for  the  joinder  compounds    the. 
felony    from   both  offences;  and    therefore 
the  whole  must  be  felonious,  or  the  indict- 
ment is  not  sustainable,    any   more  than  a 
general  verdict  upon  several  counts  in  in- 
debitatus assumpsit,    one   of  which  is  bad. 
That  the  prisoner  was  entitled   to   clergy; 
for  burning    houses   was   not   a   felony,  at 
common  law,  punishable   with   death;  but, 
if  it  were,  clergy  was  allowed  by  the   stat- 
ute pro  clero. ;  and  although  it   was   for    a 
time  suspended   by  the  statutes  23   and   25 
Hen.  8,  yet  it  was    restored  by  1  Kd. 
113      6 ;  which  was  not  repealed  *by  that  of 
the  6  Ed.  6 ;  for  the  latter  did  not  re- 
vive those  of  the  23  and  25  Hen.  8 ;  but  only 
reenacted  so  much  of  them  as  applied   to  a 
particular  kind   of  fugitives;    because,    the 
general  words,    *  ^article,    clause   and    sen- 
tence," refer  to  the  next  antecedent,  which 
was    the  fugitives;  for  no  other   offenders 
were  enumerated,  and  there  can  be  no   ex- 
tension of  a  penal    law,    by    construction. 
That   Powlter's  case  was  consequently  not 
warranted  by  those  statutes;  and  the  inter- 
pretation could  receive  no  aid  from  the  4  and 
5  Ph.  &  M.,  which  did  not  declare,  in  terms, 
that  the  others  were  revived,  and,  therefore, 
was  not  even   a   parliamentary  interpreta- 
tion upon   the    subject;  but,    if  it  were,  it 
would  not    be   regarded,    as  it  did  not  pro- 
ceed to  revive  them,  by   actual  enactment. 
That  this  had  been  the  opinion  of  some  of 
the  best  commentators ;  and  that  the  antiq- 
uity  of   the   precedent   was   nothing   com- 
pared with  the  letter  of  the  statutes. 

Cur.  adv.  vuit. 

TYLER,  one  of  the  judges  of  the  court 
of  admiralty.  Two  points  arise  in  the 
cause,  1.  Whether  the  prisoner  is  entitled 
to  the  benefit  of  clergy  upon  the  offences 
charged  in  the  indictment?  2.  Whether 
the  indictment  is  sufficient? 

As  to  the  first.  I  am  of  opinion,  that  the 
prisoner  is  not  entitled  to  the  benefit  of 
clergy.  Eor  arson  was  punishable  with 
death  at  common  law;  and  although  clergy 
was  allowed  by  the  statute  pro  clero.,  25 
Ed.  3,  cap.  4,  yet  it  was  taken  away  by  the 
statutes  of  the  23  and  25  Hen.  8:  and  not^ 
withstanding  the  latter  was  repealed,  for  a 
time,  by  the  1  Ed.  6,  it  was  revived  in  toto, 
by  the  6  Ed.  6.  This  is  the  sound  construc- 
tion of  the  statutes ;  and  the  decisions  have 
all  been  conformable  to  it.  Powlter's  case, 
11  Co.  29,  is  clear;  and  Coke,  Hale,  Haw- 
kins and  Foster,  unite  in  opinion  that  the 
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decision  was  correct.  The  point,  therefore, 
no  long-er  admits  of  discussion ;  for,  were 
it  even  less  clear,  it  would  be  dangerous  to 
decide  against  such  long  admitted  prece- 
dents upon  statutes  of  such  antiquity, 

114  although    upon  one  *^of    our    acts   of 
assembly,  I  shall,   whenever  the  case 

is  donbtful,  incline  to  follow  the  letter  of 
the  statute. 

With  respect  to  the  indictment,  the  pre- 
cedents justify  it;  and  none  to  the  contrary 
have  been  produced.  The  exception,  that 
it  is  not  laid  as  the  dwelling  house  of 
C'ayton,  has  no  weight  with  me ;  for,  if  it 
had  appeared  upon  the  trial  that  it  was  not 
a  house  upon  which  arson  could  be  com- 
mitted, the  jury  would  have  been  instructed 
to  acquit  the  prisoner:  And  the  words,  '^a 
certain  house  of  one  William  Clayton,"  are 
equivalent  to  dwelling  house,  that  being 
the  primary  meaning  of  the  word  house. 
The  exception  with  regard  to  the  prison, 
has  as  little  foundation.  For  the  words 
*  ^common  gaol  and  county  prison  in  the 
said  county  of  New  Kent,"  imply  that  it 
is  the  property,  which  the  law  directs  the 
county  to  provide,  and  that  it  is  a  dwelling 
house;  for  it  is  the  abode  of  the  persons 
who  may  happen  to  be  confined  there ;  and 
it  would  be  strange  if,  instead  of  their 
being  under  the  protection  of  the  law,  the 
house  might  be  burnt  about  their  ears, 
and  they  left  to  perish  in  the  flames.  The 
rest  of  the  exceptions  are  unimportant,  and 
require  no  discussion. 

HKNRY,  one  of  the  judges  of  the  court  of 
admiralty.  The  exceptions  to  the  indict- 
ment will  be  first  considered;  for,  if  either 
of  them  is  sustainable,  the  question,  as  to 
the  benefit  of  clergy,  cannot  come  into 
view. 

The  first  and  second  exception  are,  in 
effect,  the  same ;  and  go  to  a  supposed  de- 
fect in  the  description  of  the  houses,  in 
consequence  of  one  of  them  being  called 
the  house  of  William  Clayton,  and  the  other 
the  common  gaol  and  county  prison.  But 
both  appear  to  me  to  be  well  enough 
charged.  For  as  to  Clayton's  house;  that 
word,  prima  facie,  means  a  dwelling  house, 
and  the  word  of,  denotes  property  in  it : 
And,  as  to  the  prison,  the  words,  **com- 
mon  gaol  and  county  prison,"  mean  the 
house  that  is  directed,  by  the  act  of  assem- 
bly, to  be  provided  and  kept,  by  the  county, 
for  the  abode  of  those  who  are  com- 
mitted to  custody  by  the  ministers  of 

115  *public  justice.      Consequently,    both 
are  the  subject  of   arson.     But  if  one 

of  them  had  been  trespass  only,  it  would 
not  have  availed  the  prisoner;  for  the  as- 
signment of  a  cause,  not  amounting  to  the 
offence,  will  not  prevent  judgment  upon  the 
matter  which  constitutes  the  offence.  1 
Ivd.  Raym.  712;  2  Ld.  JRaym.  886.  The 
rest  of  the  exceptions  are  substantially  in- 
cluded in  those  just  considered ;  and  there- 
fore I  think  them  all  unimportant. 

As  to  the  benefit  of  clergy :  I  am  of  opin- 
ion that  it  is  taken  away.  Those  who 
burnt  houses  were,  under  the  statute  pro 
clero.,  25  Kd.  3,  cap.  4,  entitled  to  clergy, 
until  the  23  and  25  Hen.  8,  took  it  away: 
But  it  was  restored  by  the  1  Ed.  6;  and 
again  taken  away,  by  the  necessary  con- 
struction of  the  6  Ed.  6.     For,  if  the  extent 


of  the  latter  was  intended  to  be  limited,  it 
would  have  stopt  at  the  case  of  the  fugi- 
tives; but,  instead  of  that,  it  goes  on  to 
enact,  that  the  said  act,  made  in  the  said 
twenty-fifth  year,  touching  **the  putting  of 
such  offenders  from  their  clergy;  and  every 
article,  clause  and  sentence,  contained 
in  the  same,  touching  clergy,  shall  stand 
in  full  strength  and  virtue."  Which  em- 
braces the  present  case:  for  the  words, 
**such  offences,"  ought  to  be  referred  to 
such  offences  as  are  contained  in  any  ar- 
ticle, clause  or  sentence  of  the  statute  of 
the  23  Hen.  8,  recited  in  the  preamble  of 
that  of  the  25  Hen.  8:  one  of  which  was 
arson.  Consequently,  I  infer  that  the  stat- 
utes of  the  23  and  25  Hen.  8,  were  revived 
by  that  of  the  6  Ed.  6 :  which  has  been  the 
construction  of  the  English  judges  for  a 
long  series  of  years;  and  seems  to  have 
been  adopted  by  parliament,  in  the  statute 
4  and  5  Ph.  &  M.  So  that  principle  and 
precedent  unite  in  the  interpretation. 

I  am  therefore  of  opinion  that  the  indict- 
ment is  good;  and  that  the  prisoner  is 
ousted    of  clergy. 

TAZEWELLr,  one  of  the  judges  of  the 
general  court.  In  reviewing  the  exceptions 
to  the  indictment,  the  only  doubt  I  enter- 
tained was  with  respect  to  the  description 
of  the  houses,  and  the  blending  two 
offences  in  the  same  count.  But, 
116  upon  ^examining  the  authorities,  I 
find  that  two  offences  may  be  joined 
in  one  count,  and  that  if  the  indictment 
states  the  burning  of  the  house,  without 
any  addition,  it  is  arson :  which  applies  to 
each  of  the  houses  set  forth  in  the  present 
indictment,  and,  consequently,  both  are 
sufficiently  described ;  for  it  is  the  duty  of 
the  judges  who  try  the  cause,  if  they  find 
that  the  house  proved  is  not  one  upon 
which  arson  can  be  committed,  to  direct 
the  jury  to  acquit  the  prisoner.  The  rest 
of  the  exceptions  are  groundless;  and 
therefore  the  indictment  is  good,  as  an 
indictment  at  common  law. 

The  next  question  to  be  considered  is, 
whether  the  prisoner  is  entitled  to  the  ben- 
efit of  clergy?  By  the  statute  1  EJd.  6, 
clergy  is  allowed  in  cases  of  arson ;  and  it 
must  be  made  clear,  upon  sound  principles, 
that  it  has  been  since  taken  away,  or  I  can 
not  admit  that  the  prisoner  is  ousted  of  it: 
for  the  uniformity  of  decisions,  upon  the 
point,  does  not  weigh  much  with  me. 
Precedents,  like  many  other  things,  may 
be  carried  too  far;  and,  although  adjudica- 
tions upon  statutes  are  often  to  be  consid- 
ered, as  valuable  expositions  of  the  grounds 
and  extent  of  the  enactments,  yet,  in  a  case 
of  life  and  death,  I  cannot  be  bound  by  the 
dictum  of  a  British  judge,  upon  a  written 
law;  for,  although  I  venerate  precedents, 
I  venerate  the  written  law  more.  Powl- 
ter's  case,  as  coming  from  lord  Coke,  I 
approach  with  more  reverence,  than  if  it 
came  from  any  other  hand.  But  it  is  evi- 
dently felo  de  se ;  for  he  says  that  arson 
is  ousted  of  clergy,  because  the  statute 
25  Hen.  8,  is  revived;  but  he  says  also, 
that  the  statute  23  Hen.  8,  is  not  re- 
vived. Which,  if  true,  destroys  the  au- 
thority of  the  case  altogether;  for,  clergy 
is  taken  away,  it  is  by  statute  23  and  not 
25    Hen.  8.     Again ;  the  statute  25   Hen.  8, 
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does  not  extend  to  the  case  of  a  conviction 
by  verdict:  upon  what  principle  is  it  then, 
that  Powlter,  (who  was  convicted  by  ver- 
dict,) was  adjudged  to  death?  It  has  been 
said,  however,  that  the  case  did  not  rest 
upon  the  revival  of  the  statutes  23  and  25 
Hen.  8,  but  upon  the  construction  of  the 
4  and  5  Ph.  &  M.,  and  yet  it  is  laid  down 
by  lord  Coke,  in  another  place,  that  a 

117  ^statute,    taking    away    clergy  from 
the  accessary,  does  not  take   it   from 

the  principal ;  nor  vice  versa ;  with  which 
Hawkins  agrees.  Perhaps  it  will  be  said, 
that  although  the  points  insisted  on  have, 
separately,  no  weight,  yet  they  are  con- 
clusive when  taken  collectively.  If  that 
argument  were,  in  any  degree,  admissible, 
surely,  the  collected  matters  ought  not  to 
be  inconsistent  with  each  other:  whereas, 
here,  the  most  heterogeneous  things  are 
brought  together,  and  a  precedent  formed ; 
which,  because  it  has  the  sanction  of  two 
hundred  years,  we  are  told  is  to  have  the 
validity  of  a  statute.  That,  however,  is  a 
doctrine,  to  which,  I  can  never  accede. 
Under  no  point  of  view,  therefore,  ought 
Powlter's  case,  in  my  opinion,  to  regulate 
our  judgment.  The  statute  of  the  25  Hen. 
8,  is  the  only  statute  mentioned  in  the  en- 
acting clause  of  the  6  Ed.  6;  and,  if  we  be- 
lieve the  words  of  the  latter,  the  legislature 
meant  to  revive  only  so  much  of  the  25 
Hen,  8,  as  relates  to  fugitives,  into  a  differ- 
ent county.  The  preamble  gives  an  ante- 
cedent to  the  word  such,  to  wit,  offenders; 
which  must  relate  to  the  fugitives  only. 
This  construction  seems  to  me  to  be  con- 
firmed by  the  English  parliament  them- 
selves: for  the  statutes  4  and  5  Ph.  &  M., 
and  3  and  4  W.  &  M.,  were  calculated  to 
reach  offences  included  in  the  statutes  of 
the  23  and  25  Hen.  8 ;  which  would  have 
been  unnecessary,  if  those  statutes  had 
been  revived  in  toto.  The  statute  25  Hen. 
8,  has  not  a  word  relating  to  conviction  by 
verdict ;  and  to  intend  that  the  statute  23 
Hen.  8,  was  revived  by  it,  is  carrying  in- 
tendment further,  than  it  ever  has  been 
carried,  except  in  Powlter's  case.  But,  if 
the  latter  statute  was  revived,  although  the 
indictment  is  a  good  indictment  at  common 
law,  it  should,  in  order  to  oust  the  prisoner 
of  clergy,  have  charged,  in  the  words  of  the 
statute,  that  the  arson  was  committed  on 
a  dwelling  house.  Upon  the  whole,  I  am 
clearly  of  opinion,  that  the  prisoner  is  en- 
titled to  clergy ;  and  that  it  ought  to  be  so 
certified  to  the  general  court. 

118  *MERCER,  one   of   the  judges   of 
the   general   court.     The    indictment 

being  an  indictment  at  common  law,  might 
be  more  general  in  the  description  that  if 
it  had  been  upon  a  statute ;  because,  in  the 
latter  case,  a  literal  pursuit  of  the  words  is 
necessary,  in  order  to  bring  the  case  within 
the  operation  of  the  statute.  The  obvious 
meaning  of  the  words  house  of  William 
Clayton,  is  that  it  was  a  dwelling  house 
that  was  burnt,  and  that  it  belonged  to 
William  Clayton ;  for  the  word  of  signifies 
property ;  and  house  prima  facie,  means  a 
place  of  abode.  And  if  it  had  been  of  such 
a  character  had  arson  could  not  be  com- 
mitted on  it,  the  judges  ought,  ex  officio,  to 
have   directed  the  jury  to  acquit   the   pris- 


oner. Therefore,  the  first  house,  and  the 
property  in  it,  are  both  sufficiently  de- 
scribed. And  as  to  the  prison,  if  it  were 
true  that  burning  of  a  prison  is  not  felony, 
it  would  not  avail  the  prisoner;  for  coup- 
ling an  inferior  offence  with  a  higher,  will 
not  arrest  judgment  for  the  higher:  But  it 
is  not  true ;  for  burning  a  prison  is  felony, 
because  it  is  a  house.  2  Black.  Rep.  682. 
The  description  of  it  as  the.  common  gaol 
and  county  prison,  in  the  county  of  New 
Kent,  is  sufficient,  both  as  to  the  kind  of 
house,  and  the  property  in  it;  because 
those  are  known  terms  in  law;  for  the 
house  is  one,  which  the  act  of  assembly 
directs  to  be  provided  by  the  county;  and 
the  use  of  it  to  serve  as  the  abode  of  those 
committed  to  custody  under  legal  process : 
which  brings  it  within  the  principle  of 
Harris's  case,  Fost.  Cr.  Law,  113;  for 
^des  alienas  combussit.  The  rest  of  the 
exceptions  are  without  any  foundation ;  and 
therefore,  I  conclude  that  the  indictment  is 
good. 

The  only  question  then  is,  whether  the 
prisoner  be  ousted  of  clergy?  The  statute 
of  the  1  £kl.  6,  repealing  those  of  the  23  and 
25  Hen.  8,  was,  in  effect,  repealed,  and 
the  last  two  revived  in  omnibus,  by  statute 
6  Kd.  6.  For,  as  was  observed  by  Judge 
Henry,  if  the  extent  of  the  latter  was  to 
have  been  limited,  it  would  have  stopt  at 
the  case  of  the  fugitives;  but  when,  in- 
stead of  that,  it  goes  on  to  declare  that 
every  article,  clause  and  sentence, 
119  contained  in  the  recited  *statute, 
which  itself  recites  that  of  the  23 
Hen.  8,  touching  clergy,  shall  stand  in  full 
strength  and  virtue,  it  necessarily  revives 
both  of  them,  as  to  the  ouster  of  clergy; 
for  the  words  such  offences,  plainly  relate 
to  all  the  offences  mentioned  in  the  6  Ekl. 
6;  and,  therefore,  when  that  statute  de- 
clares that  every  article,  clause  and  sen- 
tence concerning  clergy,  as  to  such 
offences,  shall  stand,  it  necessarily  revives 
the  whole  clause;  and,  consequently,  takes 
in  all  the  offences  embraced  by  it:  which 
comprehends  arson ;  for  the  23  Hen.  8,  was, 
in  effect,  engrafted  into  that  of  the  25 
Hen.  8.  This  was  the  decision  in  Powlter's 
case;  and  the  interpretation  plainly  recog- 
nized by  the  statute  of  the  4  and  5  Ph.  & 
M. :  which  may  be  regarded,  as  a  parlia- 
mentary construction,  that  the  statutes  of 
the  23  and  25  were  revived  by  that  of  the 
6  £kl.  6.  Such  solemn  decisions  ought  to 
be  adhered  to;  for  precedents,  instead  of 
being  dangerous  to  life,  are  calculated,  in 
every  instance,  to  save  it ;  and  as  our  an- 
cestors brought  the  doctrine  in  Powlter' s 
case,  with  them  into  this  country,  it  ought 
to  be  regarded  as  the  law  of  the  land.  I  am 
therefore  of  opinion,  that  the  prisoner  is 
not  entitled  to  clergy. 

FL/BMING,  one  of  the  judges  of  the  gen- 
eral court.  The  exceptions  to  the  indict- 
ment which  weighed  most  with  me,  were 
those  relating  to  the  description  of  the 
houses ;  but  the  answer  given  to  them  by 
the  other  judges,  is  satisfactory;  and  I 
concur  in  it,  as  no  inconvenience  can  arise 
from  it;  for  the  judges  will  always  take 
care,  upon  the  trial,  to  direct  the  jury  to 
acquit  the  prisoner,  if  the  house  burnt  was 
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not  the  subject  of  arson.  The  rest  of  the 
exceptions  are  unimportant ;  and  therefore 
I  think  the  indictment  is  sufficient. 

Upon  the  question  of  clergy,  I  had  more 
difficulty.  For  it  is  not  clear  to  me  that 
the  statute  of  the  23  Hen.  8,  was  revived, 
either  by  that  of  the  6  Ed.  6,  or  by  the 
parliamentary  construction,  as  it  has  been 
called,  in  the  4  and  5  Ph.  &  M. :  and,  if  it 
were  res  integra,  I  should  probably  not  so 
determine.  But  the  decision,  in 
120  Powlter*s  case,  has  been  so  ^uniformly 
considered  as  the  true  construction  of 
the  statutes,  that  it  has  become  the  law  of 
the  land;  for  precedents,  so  long  acquiesced 
in,  cannot  be  overturned,  without  more 
danger  than  benefit,  as  no  point  will  ever 
be  settled.  I  concur,  therefore,  that  the 
prisoner  is  ousted  of  clergy. 

lyYONS,  one  of  the  judges  of  the  general 
court.  None  of  the  exceptions  to  the  indict- 
ment had  any  weight  with  me,  except  those 
relating  to  the  description  of  the  houses ; 
but  I  am  now  satisfied  that  it  was  not  nec- 
essary to  describe  them  as  dwelling  houses ; 
for  house,  in  its  highest  sense,  means  a 
dwelling  house;  and  common  gaol  and 
county  prison,  mean  the  house  provided  by 
the  county,  under  the  act  of  assembly,  for 
the  custody  of  persons  committed  by  legal 
process.  No  danger  arises  to  the  prisoner 
from  the  general  description ;  because  it  is 
the  duty  of  the  judges  upon  the  trial  to  di- 
rect him  to  be  acquitted  by  the  jury,  if  the 
house  proved  is  not  one  upon  which  arson 
could  be  committed. 

The  point  relative  to  clergy  was  settled, 
in  Powlter's  case,  upwards  of  two  hundred 
years  ago ;  and  that  resolution  ought  not 
now  to  be  shaken ;  for  the  solemn  decisions 
of  the  judges  upon  a  statute  become  part  of 
the  statute,  1  Burr.  419;  and  the  security 
of  men's  lives  and  property,  require  that 
they  should  be  adhered  to:  for  precedents 
serve  to  regulate  our  conduct ;  and  there  is 
more  danger  to  be  apprehended  from  uncer- 
tainty, than  from  any  exposition ;  because, 
-when  the  rule  is  settled,  men  know  how 
to  conform  to  it ;  but,  when  all  is  uncer- 
tain, they  are  left  in  the  dark,  and  con- 
stantly liable  to  error ;  for  the  same  offence 
^hich,  at  one  time,  was  thought  entitled 
to  clergy,  at  another,  may  be  deemed  capi- 
tal ;  and  thus  the  life  or  death  of  the  citizen 
will  be  made  to  depend,  not  upon  a  fixt  rule, 
but  upon  the  opinion  of  the  judge,  who 
may  happen  to  try  him,  than  which  a  more 
miserable  state  of  things  cannot  be  con- 
ceived. 1  Vern.  18,  3  Burr.  1730,  ♦  per  Wil- 
mot,  J.  The  authority  of  Powlter's  case, 
therefore,  is  conclusive ;  and,  consequently, 
I  am  of  opinion,  that  the   prisoner   is   not 

entitled  to  clergy. 
121  »CARRINGTON,  chief    justice    of 

the  general  court.  The  case  has  been 
so  fully  discussed  by  the  judges  who  pre- 
ceded me,  that  I  shall  not  detain  the  court 
by  delivering  the  reasons  for  my  opinion ; 
but  shall  merely  observe,  that  I  think  the 
indictment  is  sufficient;  that  the  offences 
charged  in  it  amount  to  arson ;  and  that 
the  prisoner  is  not  entitled  to  the  benefit 
of  clergy. 

BLAIR,  one  of  the  judges  of  the  high 
court  of  chancery.  I  lay  no  stress  upon 
any  of  the  exceptions    to    the    indictment. 


except  that  which  relates  to  the  description 
of  Clayton's  house:  which  I  strongly  in- 
cline to  think  ought  to  have  been  laid  as  a 
dwelling  house;  for  I  am  not  satisfied  with 
the  reasoning  made  use  of  to  shew  that 
house,  ex  vi  termini,  means  a  dwelling 
house;  and  lord  Coke's  opinion  is,  that 
the  purpose  to  which  the  house  is  applied, 
ought  to  be  stated  in  the  indictment,  as 
dwelling  house,  barn,  &c.  3  Inst.  67.  But 
it  was  said,  that  it  might  be  called  house 
in  the  indictment;  and,  if,  upon  the  trial, 
the  house  proved  was  not  one  upon  which 
arson  could  be  committed,  the  judges 
might  direct  the  jury  to  acquit  the  pris- 
oner; and  so  they  might,  if  it  were  not 
stated  to  have  been  maliciously  done :  but 
nobody  will  contend  that  the  indictment 
would  be  good,  without  alleging  the  mal- 
ice. Prison,  however,  is  a  dwelling  house, 
kept  by  law  for  the  abode  of  persons  con- 
fined under  legal  process;  and,  therefore, 
it  was  sufficient  to  call  it  by  that  name. 
Which  sustains  the  indictment,  whether  the 
other  house  was  sufficiently  described  or 
not. 

The  next  question  is,  whether  the  pris- 
oner is  entitled  to  the  benefit  of  clergy? 
All  that  the  statute  of  the  6  Ed.  6,  intended, 
was  to  make  provision  for  the  case  of  par- 
ticular fugitives  from  justice ;  and  the  word 
offences  relates  only  to  such  offences  as 
those  fugitives  should  commit.  Let  it  be, 
however,  that  it  went  further,  and  revived 
the  statute  of  the  25  Hen.  8,  still  arson 
would  not  be  embraced,  unless  that  of  the 
23  Hen.  8,  was  revived  also.  Which,  at 
most,  can  only  be  done  by  implication ; 
and,  to  that  species  of  argument,  I 
122  *can  never  assent  in  a  criminal  case. 
The  inference  drawn  from  the  statute 
of  the  4  and  5  Ph.  &  M.,  stands  upon  no 
better  footing  ;  for  an  express  parliamen- 
tary declaration  that  it  had  been  revived, 
contrary  to  the  fact,  ought  not  to  be  re- 
garded ;  and  much  less  a  constructive  one. 
Nor  is  the  argument,  that  the  statutes  were 
a  system  of  laws,  of  more  weight ;  for  that 
supposes  them  all  to  be  in  existence,  which 
was  the  thing  to  be  proved.  Therefore,  if 
it  were  a  new  case,  I  should  be  at  no  loss 
to  decide  jn  favour  of  the  prisoner.  But 
the  decision  in  Powlter's  case,  has  pervailed 
so  long,  that  it  must  be  submitted  to ;  and 
the  authority  of  it,  for  the  reasons  men- 
tioned by  judge  Lyons,  cannot  now  be 
shaken.  The  consequence  is,  that  the 
benefit  of  clergy  must  be  denied. 

WYTHE,  one  of  the  judges  of  the  high 
court  of  chancery — Dissented  from  the  ma- 
jority of  the  court  upon  the  point  of  clergy : 
but  said  it  would  be  tedious  and  unneces- 
sary to  state  his  reasons  for  it. 

PENDLETON,  President,  as  well  of  the 
high  court  of  chancery  as  of  the  court  of 
appeals.  The  indictment  is  an  indictment 
at  common  law ;  and  none  of  the  exceptions 
to  it  are  of  any  weight,  except  the  first ; 
which  consists  of  two  branches,  namely, 
that  the  house  is  not  stiated  to  be  the  prop- 
erty of  Clayton ;  and  that  it  is  not  called 
his  dwelling  house.  The  first  is  entirely 
groundless;  for  the  words,  *' house  of  Wil- 
liam Cla3'ton,"  mean  that  it  belongs  to 
him:  and  the  second  is  not  much  better 
founded.      Dwelling    house    is    a   complex 
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term,  and  scarcely  more  certain  than  house ; 
for  it  is  not  confined  to  any  particular  room 
in  the  building,  nor  even  to  the  same  room, 
but  it  extends  to  all  the  houses*  belonging 
to  the  curtilage ;  and  therefore  the  difficulty 
is  as  great  under  one  description  as  the 
other.  But  do  the  authorities  require  that 
it  should  be  called  a  dwelling  house?  The 
Mirror  is  not  very  precise  upon  the  subject; 
and  lord  Coke  is  rendered  equally 
123  obscure  by  the  addition  of  his  •vide- 
licet; which  leaves  it  not  very  clear, 
whether  he  was  describing  the  oifence  it- 
self, or  the  form  of  the  indictment.  Hale 
and  Hawkins,  however,  both  drop  the  word 
dwelling,  using  house  only ;  and  that  prac- 
tice is  followed  in  the  Crown  Circuit 
Companion,  without  ever  having  been  ques- 
tioned ;  which  puts  an  end  to  the  difficulty 
as  to  the  house  of  Clayton.  And  the  de- 
scription of  the  prison  is  clearer  still ;  for 
that  word,  ex  vi  termini,  imports  a  dwelling 
house ;  because  it  is  the  abode  of  the  un- 
fortunate men  confined  there;  and  the 
burning  it,  over  their  heads,  is  the  more 
aggravated  offence  of  the  two,  as  confine- 
ment is  no  part  of  the  punishment,  but  is 
intended  to  prevent  their  escape  from  jus- 
tice; and  they  ought  not  to  receive  less 
protection,  when  in  the  custody  of  the  law, 
than  if  they  were  in  their  own  houses.  I 
think,  therefore,  that  the  general  descrip- 
tion of  house,  is  sufficient;  especially  as  it 
is  the  duty  of  the  judges,  upon  the  trial  of 
the  cause,  to  instruct  the  jury  what  kind  of 
house  should  be  proved ;  and,  if  that  burnt 
is  not  one,  upon  which  arson  can  be  com- 
mitted, to  direct  them  to  acquit  the  pris- 
oner. 

The  point,  relative  to  the  benefit  of 
clergy,  was  determined  two  hundred  years 
ago ;  and  appears,  to  me,  to  have  been 
properly  decided.  A  short  review  of  the 
statutes  upon  the  subject  will  prove  this. 
That  of  the  23  Hen.  8,  took  clergy  from 
those  only,  who  were  convicted  by  verdict ; 
but  the  25  Hen.  8,  extended  it  to  outlaws, 
mutes  and  fugitives.  This,  however,  was 
altered,  probably  through  mistake,  by 
statute  1  Kd.  6;  which  restored  clergy  to 
arson:  but  the  latter  was,  in  effect,  re- 
pealed, and  the  23  and  25  Hen.  8,  revived 
by  the  5  and  6  Ed.  6:  which,  reciting  the 
25  Hen.  8  and  1  Kd.  6,  and  taking  notice 
of  a  particular  kind  of  fugitives,  adds  that 
*'all  and  every  article,  clause  and  sentence, 
contained  in  the  same,  touching  clergy, 
shall,  touching  such  offence,  stand  in  full 
strength  and  virtue."  The  words,  touch- 
ing such  offenders,  in  the  preceding  mem- 
ber of  the  sentence,  related  to  the  fugitives ; 
but    the    words,    such    offences,     in    this, 

must  have  relation  to  the  offences 
124      generally  ^enumerated,  in  the  recital 

contained  in  the  statute ;  and  takes 
clergy  from  them,  as  being  within  the  same 
mischief.  This  construction  gives  full 
effect  to  all  the  words  in  the  statute ;  but, 
without  it,  the  words,  '* article,  clause  and 
sentence,"  would  be  superfluous.  The 
parliamentary  construction  in  the  4  and  5 
Ph.  &  M.,  is  agreeable  to  that  view  of  the 
subject;  and  strengthens  the  precedent  of 
Powtler's  case:  which  I  am  unwilling  to 
disturb  for  the  reasons  given  by  judge 
Lyons.     So  far  from  it,  that,  if  I  had  any 


doubts  upon  the  construction  myself, 
I  should,  most  cordially,  unite  with  the 
judges  who  consider  themselves  bound  by 
that  decision. 

I  am  therefore  of  opinion,  that  the  excep- 
tions to  the  indictment  are  groundless ;  and 
that  the  law  is,  that  benefit  of  clergy  is 
taken  from  the  prisoner. 

The  certificate  to  the  general  court  was, 
that  the  errors  filed  in  arrest  of  judgment 
were  insufficient;  and  that  the  prisoner 
was    not  entitled   to   the  benefit  of  clergy. 

Note.  No  cause  decided,  since  the  rev- 
olution, is  more  important  than  this,  as  it 
fixes,  by  the  opinion  of  a  large  majority  of 
the  judges,  distinguished  for  their  patriot- 
ism, independence  and  ability,  a  principle 
necessary  for  the  tranquility  of  society, 
and  the  safety  of  the  general  transactions 
of  mankind,  namely,  that  a  settled  con- 
struction of  a  statute,  forms  a  precedent, 
which  should  be  adhered  to  as  part  of  the 
law  itself ;  and  ought,  upon  no  criticism  of 
words,  to  be  departed  from.  Accordingly, 
the  decisions  of  the  court,  since  that  period, 
abound  with  instances  of  the  same  kind ; 
but  none  of  them  state  the  ground  and  rea- 
son of  it,  with  so  much  force,  as  the  fol- 
lowing remarks  of  ex -president  Madison ; 
which  are  so  lucid  and  convincing,  that  the 
reporter  hopes  he  will  be  excused  for  in- 
serting them  here: 

''The  charge  of  inconsistency  between 
my  objection  to  the  constitutionality  of  such 
a  bank  in  1791,  and  my  assent  in  1817, 
turns  on  the  question,  how  far  legisla- 
125  tive  precedents,  ^expounding  the  con- 
stitution, ought  to  guide  succeeding 
legislatures,  and  to  overrule  individual 
opinions. 

*'Some  obscurity  has  been  thrown  over 
the  question,  by  confounding  it  with  the 
respect  due  from  one  legislature  to  laws 
passed  bpr  preceding  legislatures.  But  the 
two  cases  are  essentially  different.  A  con- 
stitution being  derived  from  a  superior  au- 
thority, is  to  be  expounded  and  obeyed,  not 
controlled  or  varied  by  the  subordinate  au- 
thority, of  a  legislature.  A  law,  on  the 
other  hand,  resting  on  no  higher  authority 
than  that  possessed  by  every  successive 
legislature,  its  expediency,  as  well  aa  its 
meaning,  is  within  the  scope  of  the  latter. 

'*The  case  in  question  has  its  true  anal- 
ogy in  the  obligation  arising  from  judicial 
expositions  of  the  law  on  succeeding  judges ; 
the  constitution  being  a  law  to  the  legisla- 
tor, as  the  law  is  a  rule  of  decision  to  the 
judge. 

''And  why  are  judicial  precedents,  when 
formed  on  due  discussion  and  considera- 
tion, and  deliberately  sanctioned  by  re- 
views and  repetitions,  regarded  as  of 
binding  influence,  or  rather  of  authoritative 
force,  in  settling  the  meaning  of  a  law? 
It  must  be  answered ;  1st,  because  it  is  a 
reasonably  and  established  axiom,  that  the 
good  of  society  requires  that  the  rules  of 
conduct  of  its  members  should  be  certain 
and  known,  which  would  not  be  the  case  if 
any  judge,  disregarding  the  decisions  of 
his  predecessors,  should  vary  the  rule  of 
law  according  to  his  individual  interpreta- 
tion of  it.  Misera  est  servitus,  ubi  jus  est 
aut  vagum  aut  incognitum.  2d,  because 
an  exposition  of  the  law  publicly  made,  and 
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repeatedly  confirmed  by  the  constituted  au- 
thority, carries  with  it,  by  fair  inference, 
the  sanction  of  those  who,  having*  made 
the  law  through  their  legislative  organ, 
appear  under  such  circumstances  to  have 
determined  its  meaning  through  their 
judiciary  organ. 

*'Can  it  be  of  less  consequence   that   the 

meaning  of   a  constitution  should  be  fixed 

and  known,  than    that   the   meaning   of  a 

law    should  be  so?    Can    indeed    a    law  be 

fixed  in    its   meaning  and   operation, 

126  unless  the  constitution  be  so?  *On 
the  contrary,  if  a  particular  legisla- 
ture, differing  in  the  construction  of  the 
constitution,  from  a  series  of  preceding 
constrnctions,  proceed  to  act  on  that  differ- 
ence, they  not  only  introduce  uncertainty 
and  instability  in  the  constitution,  but  in 
the  laws  themselves;  inasmuch  as  all  laws 
preceding  the  new  construction,  and  incon- 
sistent with  it,  are  not  only  annulled  for  the 
future,  but  virtually  pronounced  nullities 
from  the  beginning. 

'^But  it  is  said  that  the  legislator  having 
sworn  to  support  the  constitution,  must 
support  it  in  his  own  construction  of  it, 
however  different  from  that  put  on  it  by  his 
predecessors,  or  whatever  be  the  conse- 
quences of  the  construction.  And  is  not 
the  judge  under  the  same  oath  to  support 
the  law?  yet  has  it  ever  been  supposed 
that  he  was  required,  or  at  liberty  to  disre- 
gard all  precedents,  however  solemnly 
repeated  and  regularly  observed;  and  by 
giving  effect  to  his  own  abstract  and  indi- 
vidual opinions,  to  disturb  the  established 
course  of  practice  in  the  business  of  the 
community?  Has  the  wisest  and  most 
conscientious  judge  ever  scrupled  to  ac- 
quiesce in  decisions  in  which  he  has  been 
overruled  by  the  matured  opinions  of  a  ma- 
jority of  his  colleagues;  and  subsequently 
to  conform  himself  thereto,  as  to  authori- 
tative expositions  of  the  law?  And  is  it 
not  reasonable  that  the  same  view  of  the 
official  oath  should  be  taken  by  a  legisla- 
tor, acting  under  the  constitution,  which  is 
his  guide,  as  is  taken  by  a  judge,  acting 
under  the  law,  which  is  his? 

*' There  is  in  fact  and  in  common  under- 
standing, a  necessity  of  regarding  a  course 
of  practice,  as  above  characterized,  in  the 
light  of  a  legal  rule  of  interpreting  a  law: 
and  there  is  a  like  necessity  of  consider- 
ing it  a  constitutional  rule  of  interpreting 
a  constitution; 

**That  there  may  be  extraordinary  and 
peculiar  circumstances  controlling  the  rule 
in  both  cases,  may  be  admitted;  but  with 
such  exceptions,  the  rule  will  force  itself 
on  the  practical  judgment  of  the  most  ar- 
dent theorist.  He  will  find  it  impossible 
to  adhere    to,    and    to    act   officially 

127  upon,  *his  solitary  opinions  as  to  the 
meaning    of  the  law   or  constitution, 

in  opposition  to  a  construction  reduced  to 
practice,  during  a  reasonable  period  of 
time;  more  especially  where  no  prospect 
existed  of  a  change  of  construction  by  the 
public  or  its  agents.  And  if  a  reasonable 
period  of  time,  marked  with  the  usual 
sanctions,  would  not  bar  the  individual 
prerogative,  there  could  be  no  limitation 
to   its    exercise,  although    the    danger   of 


error  must  increase  with  the  increasing 
oblivion  of  explanatory  circumstances,  and 
with  the  continual  changes  in  the  import 
of  words  and  phrases." 

[Letter  of  Mr.  Madison  to  C.  J.  InffersoU,  June  26, 
1831.] 

Dawson  v.  Graves  &  Hague. 

[May.  1788.] 

Evidence— AdmlMlbllity— Contents  of  Permit.— A  wit- 
ness cannot  be  received  to  ffive  evidence  of  the 
contents  of  a  permit,  not  proved  to  have  been  lost. 

Admiralty  Conrt— Appeal— Interlocutory  Decree.*— No 
appeal  lay,  from  the  court  of  admiralty,  upon  an 
interlocutory  decree. 

William  Graves  and  John  Hague,  as  well 
on  behalf  of  themselves  as  of  the  common- 
wealth, filed  a  libel,  in  the  court  of  admi- 
ralty, against  the  ship  Cyrus,  James  Dawson 
master,  for  a  breach  of  the  then  revenue 
laws  of  the  state,  charging  that  the  ship, 
on  the  22d  of  June,  1786,  imported  salt  and 
other  articles,  from  Philadelphia,  into  the 
port  of  Norfolk,  without  reporting  the 
same  truly  to  the  collector;  but  made  a 
false  entry  thereof,  by  concealing  1000 
bushels  of  salt,  some  loaf  sugar,  rum  and 
soap,  with  intent  to  defraud  the  common- 
wealth ;  whereby  the  ship,  and  that  part  of 
the  cargo  not  entered,  became  liable  to 
seizure  and  condemnation. 

The  answers  of  Dawson  the  master, 
and  of  John  Faris  as  agent  for  Bell,  Car- 
son, Pringle  &  Co.  of  Philadelphia,  all 
citizens  of  Pennsylvania,  state  that  the 
ship  was  owned  by  the  said  Bell,  Carson, 
Pringle  &  Co. ;  that  she  arrived  at  Norfolk, 
on  the  21st  of  June,  1786 ;  and  that  the  mas- 
ter, within  the  time  limited  by  law, 
128  made  an  entry  of  the  ship,  *cargo 
and  stores;  delivered  a  manifest  and 
invoices  thereof  to  the  naval  ofiBcer;  gave 
bond  and  security  for  payment  of  the  du- 
ties ;  and  received  a  permit  for  landing  the 
cargo,  which  he  has  lost,  or  mislaid. 

The  seamen  filed  a  claim  for  their  wages; 
to  which,  and  the  answers,  there  was  a 
general  replication. 

Upon  the  trial  of  the  issues,  the  libellants 
offered  Henry  Wedford  as  a  witness;  to 
which  the  respondents  objected;  but  the 
court  received  him;  and  the  respondents 
filed  a  bill  of  exceptions,  to  their  opinion, 
stating,  that  Wedford  was  introduced,  by 
the  libellants,  **to  prove,  that  he  had  re- 
ceived, from  on  board  the  said  ship  Cyrus, 
seventy-one  hogsheads  and  six  tierces  of 
salt,  although  he  had  taken  out  a  permit 
for  the  quantity  of  fifty  hogsheads  only, 
from  the  naval  oflBccr  at  Norfolk :  which 
permit  he  did  not  produce,  alleging  that 
he  had  it  not  in  his  possession,  having  de- 
livered it  to  John  Hague  the  libellant. 
To  the  testimony  of  whom  the  said  re- 
spondents excepted,  because  the  said  Henry 
Wedford  was  to  prove  a  fact,  by  his  oath, 
contradictory  to  the  permit  which  he  had 
taken  out  from  the  naval  officer,  as  con- 
taining a  true  account  of  the  lading  he  had 
on  board.  But  the  said  Wedford  was  ex- 
amined, as  a  witness;  for  which  reason 
the  respondents,  by  their  proctor,  excepted 
to    the   testimony  of  the  said  witness.'* 

The  jury  found  the  following  special  ver- 
dict:   **  We  of  the  jury  find   that   the   ship 

*See  monographic  note  on  "Appeals." 
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Cyrus,  in  the  libel  mentioned,  is  the  prop- 
erty of  Messrs.  Bell,  Carson,  Pringle  & 
Co.,  merchants  in  Philadelphia,  who  are 
citizens  of  Pennsylvania.  That  the  said 
ship  cleared  out,  at  the  port  of  Philadelphia 
aforesaid,  on  the  twelfth  day  of  June  last, 
and  arrived  at  the  port  of  Norfolk,  in  this 
state,  on  the  twentieth  day  of  the  same 
month,  having  on  board  divers  g-oods,  wares 
and  merchandizes,  the  property  of  sundry 
citizens  of  the  state  of  Pennsylvania. 
That  captain  James  Dawson,  commanding 
the  said  ship  Cyrus,  made  a  report  of  his 
said  ship,  on  the  twenty-second  day  of 
June  last,  with  the  naval  officer  of  the 
port  of  Norfolk  aforesaid,  and  paid,  or 

129  secured  to  *be  paid,  the  duty   of  ton- 
nage payable  for  the   said   ship:  and 

also  made  a  report  and  entry  of  part  of  her 
cargo  within  forty -eight  hours  after  her  ar- 
rival ;  but  did  not  make  report  of,  or  enter 
four  hundred  and  six  and  an  half  bushels  of 
salt,  part  of  the  cargo  aforesaid,  nor  pay 
or  secure  to  be  paid,  the  duties  thereon, 
according  to  law.  If  therefore  the  law  be 
for  the  Ubellants,  we  find  for  the  libellants 
the  said  ship  Cyrus,  with  her  tackle,  ap- 
parel, furniture  Ac,  together  with  the  four 
hundred  six  and  an  half  bushels  of  salt 
not  entered  as  aforesaid.  If  for  the  respond- 
ents, then  we  find  for  the  respondents." 

The  court  gave  judgment  for  the  libel- 
lants upon  the  special  verdict,  and  con- 
demned the  ship  and  the  406^  bushels  of 
salt,  as  forfeited;  and  ordered  them  to  be 
sold*  The  respondents  offered  to  appeal 
from  the  interlocutory  sentence;  insisting 
that  the  sale  could  not,  properly,  take 
place,  until  the  cause  was  decided  by  the 
court  of  appeals ;  and  filed  a  bill  of  excep- 
tions stating  those  facts.  But  the  court 
refused  the  appeal,  and  the  sale  was  made 
under  the  sentence :  the  proceeds  of  which 
were  afterwards  distributed  by  the  court : 
from  which  last  mentioned  final  decree,  the 
respondents  appealed  to  the  court  of  ap- 
peals. 

For  the  appellants  it  was  contended,  that 
the  witness  ought  not  to  have  been  re- 
ceived to  speak  to  the  contents  of  the  permit, 
without  producing  the  permit  itself.  To 
which  it  was  answered,  by  the  counsel  for 
the  appellees,  that  although  that,  as  a 
general  proposition,  might  be  true,  it  was 
no  objection  as  the  case  stood:  for  no 
notice  had  been  given  to  produce  the  per- 
mit; and  instead  of  the  witness  speaking 
to  the  contents  of  that  paper,  the  bill  of 
exceptions  stated,  that  he  was  introduced 
to  prove  a  fact  which  contradicted  it;  add- 
ing, merely,  that  he  was  examined;  and 
not,  that  he  was  examined  to  prove  the 
contents  of  the  permit. 

The   court  however  thought  the   witness 

inadmissible;    and    the  following  was  t)ie 

entry  made  on  the  order  book,  '  *The  court 

having      maturely      considered     the 

130  transcript   of  the    record,     *and    the 
arguments    of  the    counsel    on  both 

sides,  are  of  opinion,  that  the  said  decree 
is  erroneous,  in  this,  that  the  said  court 
permitted  Wedford  a  witness  to  give  testi- 
mony of  the  contents  of  a  permit,  not 
proved  to  have  been  lost.  Therefore  it  is 
considered,  by  the  court,  that  the  same  be 
reversed  and  annulled,  and   that  the  appel- 


lees pay,  unto  the  appellants,  their  costs 
by  them  expended  in  prosecuting  their  ap- 
peal aforesaid  here.  And  it  is  further  or- 
dered, that  the  jurors'  verdict,  in  this 
cause,  be  set  aside;  and  the  cause  sent 
back,  to  the  said  court  of  admiralty,  for  a 
new    trial  to  be  had  therein." 


Qrymes  v.  Pendleton, 

[May,  1788.1 
Representatives  of  Two  Testators— Joinder  In  Action.— 

Tbe  representatives  of  two  deceased  persoos  can- 
not be  joined  in  the  same  action,  althoufirb  the 
andertakiniT  of  the  testators  mifrht  have  been 
joint  and  several. 

Pleodlng:- Plea  Necessary.*— The  wajit  of  a  plea  Is 
fatal,  although  the  jury  were  sworn  to  try  the 
issue. 

Same— Same -Form  of  ReversaL— The  form  of  the 
judsrment  of  reversal  in  such  case  is  not  in  bar. 

Pendleton  and  Lyons,  surviving  admin- 
istrators of  John  Robinson  deceased,  in 
April  1774,  brought  an  action  on  the  case, 
in  the  then  general  court,  against  Peyton 
Randolph,  John  Robinson  and  Benjamin 
Grymes,  surviving  executors  of  Philip 
Grymes  deceased,  and  John  Taylor  and 
Francis  Thornton,  acting  executors  of  Pres- 
ley Thornton  deceased;  and  declared, 
'*for  that  whereas  the  said  Philip  Grymes 
and  Presley  Th6rnton,  in  their  livestime, 
to  wit,  on  the  sixteenth  day  of  June,  one 
thousand  seven  hundred  and  fifty -seven,  at 
the  county  aforesaid,  in  consideration  that 
the  said  John  Robinson,  in  his  lifetime, 
would,  at  the  special  instance  and  request  of 
the  said  Philip  and  Presley,  lend  and  ad- 
vance, to  one  Benjamin  Grymes,  so  much 
money  as  he,  the  said  Benjamin,  should 
desire  to  borrow  of  him,  the  said  John, 
they,  the  said  Philip  and  Presley, 
131  undertook  and  *then  and  there  faith- 
fully promised  the  said  John  Robin- 
son that  they,  the  said  Philip  and  Presley, 
would  become  jointly  and  severally  bound, 
together  with  the  said  Benjamin  Grymes, 
by  bond,  with  condition  for  the  repayment 
of  all  such  money  so  to  be  lent,  with  inter- 
est, to  the  said  John  Robinson,  his  execu- 
tors or  administrators,  whenever  theTt  the 
said  Philip  and  Presley,  should  afterwards 
be  thereunto  required ;'  and  the  said  plain- 
tiffs, in  fact,  say  that  the  said  John  Rob- 
inson, in  his  lifetime,  trusting  to  the 
promise  and  undertaking  of  the  said  Philip 
and    Presley,   in  form  aforesaid  made,  did 

afterwards,  to  wit, th  of  June,    in    the 

year  aforesaid,  at  the  county  aforesaid, 
and  at  divers ,  between  the  said  seven- 
teenth day  of  June  and  the  twenty-fourth 
day  of  April,  one  thousand  seven  hundred 
and  sixty-three,  at  the  special  instance  and 
request  of  the  said  Philip  and  Presley,  lend 
and  advance,  to  the  said  Benjamin  Grymes, 
divers  sums  of  money,  amounting,  in  the 
whole,    to    four     thousand     and    eighteen 

*Pleadlnfl:  and  Practice— Joinder  of  Issae.— The  prin- 
cipal case  is  cited  in  Brown  v.  Cunning^ham.  23  W. 
Va.  Ill,  and  State  v.  Douglass,  SOW.  Va-  777.  for 
the  proposition  that,  if  a  verdict  has  been  rendered 
without  any  issue  beinsr  joined,  it  is  a  mere  nuUiO'. 
and  no  judgment  can  properly  be  rendered  upon 
it,  whether  it  be  in  a  civil  or  criminal  action.  See 
foot-note  to  Rowans  v.  Givens,  10  Oratt.  280:  and 
monogrraphic  note  on  "Judgments**  appended  to 
Smith  V.  Charlton,  7  Gratt.  425,  where  a  full  collec- 
tion of  authorities  on  this  subject  will  be  found. 
See,  upon  the  subject  of  the  first  headnote.  mono- 
graphic note  on  *  Executors  and  Administrators" 
appended  to  Rosser  v.  Deprlest,  5  Gratt.  6. 
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pounds  four  shillings  and  eleven  pence, 
current  money;  of  which,  the  said  Philip 
and  Presley,  on  the  day  and  year  last  men- 
tioned, at  the  county  aforesaid,  had  notice. 
Nevertheless,  the  said  Philip  and  Presley, 
in  their  livestime,  or  the  said  defendants, 
(who  are  executors  of  the  respective  wills 
of  the  said  Philip  and  Presley,  as  afore- 
said,) since  their  respective  deaths,  al- 
thoug^h  often  required,  have  not,  nor  hath 
either  of  them  entered  into  bond  jointly 
and  severally,  with  the  said  Benjamin 
Grymes,  with  condition  for  payment  of  the 
said  four  thousand  and'  eighteen  pounds 
four  shillings  and  eleven  pence,  to  the  said 
John  Robinson,  in  his  lifetime,  or  to  the 
said  plaintiffs,  to  whom,  with  Peter  Ran- 
dolph, esq.,  since  deceased,  administration 
of  the  estate  of  the  said  John  Robinson, 
with  his  will  annexed,  hath  been,  in  due 
form,  committed,  since  his  death;  nor 
hath  the  said  Philip  and  Presley,  or  the 
said  defendants,  or  the  said  Benjamin 
Grymes,  paid  any  part  of  the  said  sum  of 
money,  but  such  bond  to  enter  into,  and 
payment  to  make,  have  altogether  refused, - 
and  the  defendants  still  do  refuse  in  delay 
of  the  execution  of  the  will  of  the 
132  said  John  Robinson,  and  '^to  the  dam- 
age of  the  said  plaintiffs  six  thousand 
pounds,  and  thereof  they  bring  suit,  &c., 
and  bring  into  court  their  letters  of  admin- 
istration, &c."  The  record,  immediately 
afterwards,  proceeds  thus:  ** Whereupon 
came  the  said  defendants,  by  their  attor- 
ney, and  thereupon  came  also  a  jury  of  the 
bystanders,  to  wit,  &c."  Who  found  a  ver- 
dict for  the  plaintiffs  for  £7^Q0  with  inter- 
est upon  several  parts  of  it  from  several 
days.  And  thereupon  the  record  states  that 
the  parties  agreed  that  four  gentlemen, 
(naming  them, )  or  any  two,  or  more,  of 
them,  should  '*  state  and  settle  an  account 
of  the  several  payments  that  have  been 
made  in  discharge  of  the  said  damages  and 
make  report  thereof  to  the  court,  and  that 
judgment  be  entered,  in  this  suit,  for  what 
shall  be  reported  due  by  them ;  and  the  same 
is  ordered  accordingly. '  '^ 

The  cause  was  continued  from  court  to 
court,  **for  the  said  referees  to  return  their 
report,"  until  March  1779,  when  the  rec- 
ord proceeds  thus,  ^*at  which  day,  came, 
as  well  the  plaintiffs  aforesaid,  as  the  de- 
fendants John  Taylor  and  Francis  Thorn- 
ton, by  their  attornies,  and  the  former  rule 
in  this  cause  not  being  complied  with,  on 
the  motion  of  the  plaintiffs,  It  is  ordered 
that  the  persons  therein  named  do  perform 
the  same,  at  Williamsburg,  on  the  fifteenth 
day  of  September  next,  ex  parte,  in  case 
either  party  shall  fail  to  attend  them." 
And  the  cause  was  continued  until  the 
October  court  following ;  when  the  record 
proceeds  thus,  ^^at  which  day  came,  as  well 
the  plaintiffs  as  the  defendants,  John  Rob- 
inson and  Francis  Thornton,  by  their  at 
tornies,  the  other  defendants  Pe^'ton 
Randolph,  Benjamin  Grymes  and  John 
Taylor,  being  dead,  and  this  suit,  as  to 
them,  abated,  and  the  former  order,  in  this 
cause,  not  being  complied  with,  is,  on  the 
motion  of  the  plaintiffs,  set  aside,  and 
thereupon  it  is  considered,  by  the  court, 
that  the  plaintiffs  recover  against  the  sur- 
viving   defendants,    two     thousand    seven 


hundred  pounds,  with  interest  upon  one 
thousand  and  twenty-five  pounds,  part 
thereof  to  be  computed  after  the  rate  of 
five  per  centum  per  annum,  from  the  sev- 
enteenth day  of  June  1757,  on  one  thou- 
sand six  hundred   pounds   other  part 

133  ^thereof,  from  the  twenty-third  day 
of  July  in   the   same    year,    and   on 

seventy-five  pounds  the  residue,  from  the 
first  day  of  August  in  the  same  year,  the 
damages  in  form  aforesaid  assessed,  and 
their  costs  by  them  about  their  suit  in 
this  behalf  expended,  to  be  levied  of  the 
goods  and  chattels  of  the  said  Philip 
Grymes  and  Presley  Thornton,  in  the 
hands  of  the  said  defendants  to  be  adminis- 
tered, if  so  much  thereof  they  have ;  but  if 
not  then  the  costs  to  be  levied  of  their  own 
proper  goods  and  chattels,  and  the  said  de- 
fendants in  mercy,  Ac." 

The  judgment  was  afterwards  revived  by 
a  writ  of  scire  facias;  and,  on  the  dth  of 
November,  1785,  a  writ  of  error  was  awarded 
by  the  coui-t  of  appeals  to  the  original 
judgment  in  October  1779. 

Several  attempts  appear  by  the  record  to 
have  been  made  to  establish,  that  there 
had  been  a  plea  filed  in  the  suit,  which 
had  been,  according  to  the  loose  practice  of 
the  day,  and  the  subsequent  confusion  dur- 
ing the  revolution,  whereby  the  minute 
book  and  rule  books  had  perished,  been 
lost:  But  nothing  satisfactory  was  ob- 
tained, after  a  strict  scrutiny.  And,  there- 
fore, the  cause  came  on  to  be  heard  in  the 
court  of  appeals,  without  any  evidence  of 
a  plea,  if  one  ever  was,  in  fact,  filed. 

Randolph,  attorney  general,  for  the  plain- 
tiffs in  error  con  tended— That  the  judgment 
was  erroneous,  1.  Because  the  representa- 
tives of  two  distinct  persons  were  joined  in 
the  same  action.  2.  Because  there  was  no 
issue  joined  in  the  cause. 

John  Taylor,  for  the  defendants,  contra— 
That  it  was  manifest  from  the  whole  com- 
plexion of  the  record,  that  there  must  have 
been  a  plea;  which  had  been  lost  in  the 
disasters  of  the  times.  That  there  was 
no  misjoinder  of  defendants;  for  the  un- 
dertaking was  joint  and  several,  and  differ- 
ent judgments  might  be  rendered  against 
the  defendants  separately :  which  was  the 
constant  course  in  this  country,  even 

134  upon  *^bonds,  where  the  writ  was 
served  upon  the  defendants  at  differ- 
ent times ;  for,  in  such  cases,  the  course  is 
to  render  final  judgment  against  him  that 
is  brought  before  the  court,  and  succes- 
sively against  the  rest  as  they  happen  to 
be  served.  That  this  indeed  was  not  the 
English  practice,  but  custom  had  sanctified 
it  here.  That  he  himself  had  found  the 
practice  of  a  joint  suit,  aguinst  the  repre- 
sentatives of  several  deceased  persons,  es- 
tablished, on  his  coming  to  the  bar ;  and 
had  practised  on  it  ever  since,  whenever 
the  undertaking  was  joint  and  several,  and 
the  representatives  ultimately,  liable. 

The  following  judgment  was  this  day 
rendered  by  the  court  of  appeals  in  the 
cause,  **The  court  having  maturely  consid- 
ered the  transcript  of  the  record  and  the 
arg^uments  of  counsel,  on  both  sides,  are  of 
opinion,  that  the  said  judgment  is  erro- 
neous. Therefore,  it  is  considered  by  the 
court  that  the   same  be    reversed   and    an- 
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nulled.     Which  is  ordered  to  be  certified  to 
the  said  general  court." 

Memorandum. — The  precise  grounds  of 
the  judgment  of  the  court  of  appeals  in 
this  case,  are  not  known  further,  than 
what  was  said  bj  judge  Mercer,  in  the  case 
of  Tate  V.  Watkins,  3  Call,  who  says,  that 
the  court  held,  that  the  representatives  of 
two  deceased  persons  could  not  be  joined  in 
the  same  action.  But,  as,  in  a  bill  in 
equity,  which  was  afterwards  brought 
upon  the  same  contract,  the  plaintiffs  say, 
that  there  were  various  errors  assumed, 
(these  do  not  appear  in  the  record,  for  the 
assignment  of  errors  is  lost,)  which  the 
plaintiffs  are  bound  to  consider  as  legal 
objections,  since  they  were  so  adjudged  by 
the  court,  although  some  of  them  were 
occasioned  by  the  derangements  and  loss  of 
papers  in  the  time  of  the  British  invasion, 
it  is  probable  that  the  court  went  upon  the 
want  of  an  issue  also. 


135      *Ca8es  of  the  Judges  of  the  Court  of 

Appeals. 

[May,  178&] 

Jadms  of  Court  of  AppeaU  and  Superior  Courts— Terms 
Of  Office.— The  judfires  of  tbe  court  of  appeals,  and 
of  all  the  superior  courts,  hold  their  offices  dnr- 
inff  good  behaviour :  and  cannot  be  removed, 
except  for  misbehaviour. 

Judffes  of  Chancery,  Oeneral  and  Admiralty  Courts— 
Rlflrht  of  Legislature  to  Increase  Duties.— The  judges 
of  the  coart  of  chancery,  general  court,  and 
court  of  admiralty,  could  not  be  required  to  act 
as  district  Judges:  for  the  legislature  could  not 
Increase  their  duties. 

Same— Resignation— Effect.— Those  Judges  might  re- 
sign the  office  of  judges  of  the  court  of  appeals, 
and  still  be  judges  of  the  courts  to  which  they 
respectively  belonged. 

Judges— Right  of  Legislature  to  Reduce  Fixed  Salaries. 
—The  legislature  cannot  reduce  the  salaries  of  the 
judges  which  are  fixed,  while  the  duties  remain 
the  same  :  and.  when  public  utility  requires  an 
increase  of  duty,  there  should  be  an  analogous 
alteration  of  salary. 

Judgeships  Fixed  by  Constitution— Right  of  Legisla- 
ture to  Charge.— If  an  act  of  assembly,  speaking  of 
an  already  established  court,  says  that  the  court 
of  that  name  shall  consist  of  a  certain  number  of 
Judges,  it  ought  not  to  be  interpreted  as  meaning 
to  remove  the  existing  judges  :  But  if  it  did  so 
mean,  the  legislature  had  no  power  to  do  it,  as 
the  Judges  were  in.  under  the  constitution.  But 
all  the  officers  of  the  court,  not  thus  protected  by 
the  constitution,  are  displaced,  and  must  be  re- 
appointed. 

The  constitution  of  the  state  of  Virginia 
declares,  that  ^4he  two  houses  of  assembly 
shall  by  joint  ballot,  appoint  judges  of 
the  supreme  court  of  appeals,  and  general 
court,  judges  in  chancery,  judges  of  ad- 
miralty, secretary,  and  the  attorney  gen- 
eral, to  be  commissioned  by  the  governour, 
and  continue  in  office  during  good  be- 
haviour."    Art.  xiv.  Const.  Virg. 

The  act  of  assembly  passed.  May  1779,  for 
constituting  a  court  of  appeals,  declares, 
that  *^  the  judges  of  the  high  court  of  chan- 
cery, general  court,  and  court  of  admiralty, 
shall  be  judges  of  the  court  of  appeals,  of 
whom  the  first  shall  take  precedence,  and 
the  second  be  next  in  rank,  and  five  of  them 
shall  be  a  sufficient  number  to  constitute  the 
court.  Kvery  judge  before  he  exercise  this 
office,  shall  in  that  court  openly  give  as- 
surance of  fidelity  to  the  commonwealth, 
and  take  this  oath.  You  shall  swear  that 
you  will  well  and  truly  serve  this  common- 
wealth in  the  office  of  a  judge  of  the  court 
of  appeals,  and  that  you  will  do  equal  right 


to  all  manner  of   people,   &c.'*    Ch.    Rev. 
102. 

136  *The  act  of   assembly    for  consti- 
tuting a  high  court  of  chancery  passed 

at  the  October  session  1777,  directs  that  the 
court  ** shall  consist  of  three  judges,  to  be 
chosen  from  time  to  time  by  the  joint  ballot 
of  both  houses  of  assembly,  and  commis- 
sioned by  the  governour,  to  hold  their  offices 
so  long  as  they  shall  respectively  demean 
themselves  well  therein,  any  two  of  whom 
may  hold  a  court.  Every  person  so  com- 
missioned, before  he  enters  upon  the  duties 
of  his  office,  shall  in  open  court  take  and 
subscribe  the  oath  of  fidelity  to  this  com- 
monwealth, and  take  the  following  oath  of 
office :  You  shall  swear,  that  well  and  truly 
you  will  serve  this  commonwealth  in  the 
office  of  a  judge  of  the  high  court  of  chan- 
cery, and  that  you  will  do  equal  right  to  all 
manner  of  people,  Ac."     Ch.  Rev.  66. 

The  act  of  assembly  for  establishing  the 
general  court,  declares  that  it  '^shall  con- 
sist of  five  judges,  to  be  chosen  by  joint 
ballot  of  both  houses  of  the  general  assem- 
bly, and  commissioned  by  the  governour  for 
the  time  being,  to  hold  their  offices  so  long 
as  they  shall  respectively  demean  them- 
selves well  therein,  any  three  of  them  to 
be  a  court;  and  the  said  judges  shall  have 
precedence  in  court  as  they  stand  in  nomi- 
nation on  the  ballot,  and  the  person  first 
named  shall  be  called  chief  justice  of  such 
court.  Every  person  so  commissioned,  be- 
fore he  enters  on  the  duties  of  his  office, 
shall,  in  open  court,  take  and  subscribe  the 
oath  of  fidelity  to  the  commonwealth,  and 
take  the  following  oath  of  office,  to  wit: 
You  shall  swear,  that  well  and  truly  you 
will  serve  this  commonwealth  in  the  office 
of  a  judge  of  the  general  court,  and  that 
you  will  do  equal  right  to  all  manner  of 
people,  &c."  Ch.  Rev.  70. 

The  act  of  assembly  for  constituting  the 
court  of  admiralty,  passed  at  the  May  ses- 
sion 1779,  is  as  follows,  ^*Be  it  enacted  by 
the  general  assembly,  that  the  court  of  ad- 
miralty, to  consist  of  three  judges,  any  two 
of  whom  are  declared  to  be  a  sufficient  num- 
ber to  constitute  a  court,  shall  have  juris- 
diction, &c.  Every  future  judge  of  this 
court  shall  be  chosen  by   joint  ballot 

137  of  both  honses  of  assembly ;  *and  be- 
fore   he   enters    on   the  duties  of  his 

office,  besides  taking  the  oath  of  fidelity, 
he  shall  take  the  following  oath,  to  be  ad- 
ministered by  the  governour  in  council: 
You  shall  swear,  that  well  and  truly  you 
will  serve  this  commonwealth,  in  the  office 
of  a  judge  of  the  court  of  admiralty ;  that 
you  will  do  equal  right  to  all  manner  of 
people,  &c.  The  taking  of  which  oath,  or 
the  certificate  thereof,  shall  be  registered 
in  the  said  court. ' ' 

The  first  meeting  of  the  court  of  appeals, 
and  the  manner  of  qualifying  of  the  judges 
thereof  under  the  foregoing  acts  of  assem- 
bly was  as  follows: 

''Williamsburg,  to  wit:  At  the  capitol  in 
the  said  city,  on  Monday,  the  30th  day  of 
August,  one  thousand  seven  hundred  and 
seventy-nine :  In  virtue  of  an  act  passed  at 
the  last  session  of  general  assembly,  in- 
tituled an  act  constituting  the  court  of  ap- 
peals, then  and  there  convened  Edmund 
Pendleton  and  Qeorge  Wythe,  esquires,  two 
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of  the  judges  of  the  high  court  of  chancery, 
John  Blair,  esquire,  one  of  the  judges  of 
the  general  court,  and  Benjamin  Waller, 
Richard  Gary  and  William  Roscow  Wilson 
Curie,  esquires,  judges  of  the  court  of  ad- 
miralty, and  thereupon  the  oath  of  fidelity, 
prescribed  by  an  act,  intituled  an  act  pre- 
scribing the  oath  of  fidelity,  and  the  oaths 
of  certain  public  oflBcers,  together  with  the 
oath  of  office  prescribed  by  the  said  act 
constituting  the  court  of  appeals  to  be 
taken  by  every  judge  of  the  said  court,  be- 
in^  first  administered  by  the  said  George 
Wythe  and  John  Blair,  esquires,  to  the  said 
Kdmund  Pendleton,  esquire,  and  then  by 
the  said  fklmund  Pendleton,  esquire,  to  the 
rest  of  the  judges,  the  court  proceeded  to 
the  business  before  them." 

At  the  next  court,  **Present  George 
Wjthe,  esquire,  one  of  the  judges  of  the 
high  court  of  chancery,  John  Blair,  esquire, 
chief  justice  of  the  general  court,  Paul 
Carrin^ton  and  .Peter  Lyons,  esquires,  two 
of  the  judges  of  the  same  court,  and  Ben- 
jamin Waller,  esquire,  one  of  the  judges  of 
the  court  of  admiralty,  the  said  Paul  Car- 
rington  and  Peter  Lyons  having  first 
138  taken  the  oath  of  ^fidelity  to  the  com- 
monwealth and  the  oath  of  office, 
which  were  administered  to  them  by  the 
said  George  Wythe  and  John  Blair,  es- 
quires." 

The  last  recited  form  was  the  one  always 
afterwards  observed,  when  any  judge  took 
his  seat,  who  had  not  before  qualified  as  a 
judge  of  the  court  of  appeals.* 

At  the  session  of  the  general  assembly, 
October  1784,  an  act  passed  for  the  estab- 
lishment of  courts  of  assize ;  which  laid  off 
all  the  counties  of  the  state  into  circuits 
of  assize,  for  the  purpose  of  trying  all 
issues  made  up  in  the  general  court ;  and 
enacted  that  '*  previous  to  the  holding  of 
the  courts  of  assize,  the  court  of  appeals 
shall  allot  ai^d  regulate  among  themselves 
the  court  or  courts  of  assize,  at  each  of 
which  two  of  the  judges  of  the  said  court 
of  appeals  shall  attend;  which  two  judges, 
or  in  case  of  failure  in  either  through  sick- 
ness or  other  cause  to  attend,  the  other  of 
them  shall  have  power  to  try  all  issues,  and 
inquire  of  damages  by  a  jury  upon  all  rec- 
ords to  be  transmitted  to  them  by  the  clerk 
of  the  general  court,  and  therein  to  de- 
termine all  questions  about  the  legality  of 
evidence,  and  other  matters  of  law  which 
may  arise."     11  Hen.  Stat.  424. 

That  act  was  suspended  by  an  act  passed 
at  the  assembly  held  in  October  1785.  12 
Hen.  Stat.  45;  and  at  the  October  session 
1786.  12  Hen.  Stat.  267.  In  January  1788, 
it  was  repealed.     12  Hen.  Stat.  497. 

Upon  the  2d  January,  1788,  an  act  of  as- 
sembly passed  for  establishing  district 
courts;  by  which  it  was  enacted,  *'That 
four  judges  shall  be  elected  by  joint  l>allot 
of  both  houses  of  assembly,  in  addition  to 
the  present  judges  of  the  general  court, 
who  shall  also  be  judges  of  the  court  of  ap- 
peals, and  it  shall  be  the  duty  of  the  judge 
of  the  high  court  of  appeals,  to  attend  the 
said  courts,  allotting  among  themselves  the 


*Ttae  above  forms  of  the  meeting  and  qualification 
of  tbe  jadffes  are  given,  to  shew  that  they  con- 
tracted no  new  obligations  by  becoming  Judges  of 
tbe  canrt  of  appeals. 


districts  they  shall  respectively  attend,  in 
such  manner,  as  that  the  judges  of 

139  the  high  court  of  chancery  '^and  ad- 
miralty shall  attend  the  district  courts 

to  be  held  at  Richmond,  Petersburg,  Bruns- 
wick, Suffolk,  Northumberland,  King  & 
Queen,  Williamsburg  and  Accomack;  and 
the  judges  of  the  general  court  shall  attend 
the  district  courts  to  be  held  at  Fredericks- 
burg, Dumfries,  Winchester,Charlottesvilte, 
Staunton,  Monongalia,  Prince  Edward, 
New  London,  at  Washington  and  Mont- 
gomery alternately,  and  at  the  Sweet 
Springs,  any  two  of  whom  shall  constitute 
a  court."  12  Hen.  Stat.  535.  By  the  same 
act  it  was  enacted,  that  *' the  court  of  ap- 
peals at  their  session  to  be  held  in  April 
next,  or  a  majority  of  them  shall  appoint  a 
clerk  to  each  of  the  said  district  courts." 
12  Hen.  Stat.  535. 

That  act  was  to  take  effect,  after  the  first 
day  of  July,  1788;  and  the  four  new  judges 
of  the  general  court  were  elected  under  it; 
but  did  not  qualify  until  late  in  that  year. 

The  constitutionality  of  a  law  directing 
the  judges  to  perform  new  services,  with- 
out additional  compensation,  had  been  oc- 
casionally discussed  by  statesmen  and 
others  from  the  first  passage  of  the  act  for 
establishing  courts  of  assize ;  but,  as  that 
act  was  suspended  from  time  to  time,  and 
finally  repealed,  nothing  was  said,  officially, 
by  the  judges,  respecting  it.  Upon  the 
passing  of  the  district  court  law  however, 
the  question  was  more  frequently  agitated, 
and  different  views  taken  by  those  who  op- 
posed, and  by  those  who  favoured,  the  act. 

The  first  contended,  that  it  was  contrary 
to  the  constitution  to  impose  new  duties  to 
be  performed  out  of  the  courts  to  which  the 
judges  respectively  belonged;  but  clearly 
so,  if  no  additional  compensation  was  made 
them  for  it.  That  the  new  duties  assigned 
were  greater  than  those  they  had  ever  been 
bound  to  perform  in  their  respective  courts ; 
and  amounted  to  an  actual  amotion  from 
office,  as  the  labour  was  greater  than  most 
of  them  could  discharge,  and  would  exhaust 
the  salaries  o^  those  who  were  able  to  go 
through  it.  That  their  services,  in  the 
court  of  appeals,  formed  no  precedent ;  be- 
cause they  were  voluntary,  and  could  not 
have    been    required,    if   the  judges, 

140  with  a  view  to  relieve  the  state  *from 
the  necessity  of  sustaining  additional 

burthens  in  times  of  difficulty,  had  not  as- 
sented to  it ;  and  withal,  that  those  services 
were  comparatively  light :  but  these  greater 
than  the  strength  of  the  majority  could 
bear,  or  the  public  justly  demand. 

On  the  other  side,  it  was  insisted,  that 
the  tenure  of  office,  which  was  all  that  the 
constitution  meant  to  preserve,  was  not  as- 
sailed by  the  assignment  of  new  duties: 
which  might  be  imposed  whenever  the 
legislature  thought  proper.  That  it  was 
preposterous  to  say,  that  a  judge  could 
never  be  called  upon  to  perform  more 
services  than  existed  at  the  time  of  his 
appointment,  as  that  would  go  to  a  re- 
fusal to  decide,  in  any  one  year,  a  greater 
number  of  causes  than  he  found  upon  the 
docket  when  he  first  came  into  the  court, 
although  the  progress  of  society  might 
greatly  swell  the  quantity  of  business  from 
ordinary    causes.      That    the    propriety   of 
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making  compensation  for  the  additional 
services  would  be  matter  of  expediency 
thereafter;  but  could  not  be  claimed  by 
the  judges  as  a  right.  That  the  judges 
of  the  three  courts  had  acted  as  members  of 
the  court  of  appeals,  although  that  court 
was  constituted  subsequent  to  their  own 
appointment.  That  their  services  in  the 
court  of  appeals  were  not  voluntary;  but 
had  always  been  performed  as  a  duty ;  and 
that  their  acquiescence  might  be  considered 
as  a  cotemporaneous  exposition  of  the  con- 
stitution ;  which  formed  a  precedent  not  to 
be  resisted. 

The  court  of  appeals  met  at  the  usual 
time  in  April  1788;  and  proceeded  to  trans- 
act business  in  the  manner  they  had 
formerly  done.  They  omitted  to  appoint 
clerks  for  the  district  courts  however;  and, 
before  their  final  adjournment,  made  the 
following  order,  and  remonstrance : 

'*On  consideration  of  a  late  act  of  as- 
sembly, intituled  an  act  establishing  dis- 
trict courts,  after  several  conferences  and 
upon  mature  deliberation,  the  court  do  ad- 
judge that  clerks  of  the  said  courts  ought 
not  now  to  be  appointed  for  reasons  con- 
tained in  a  remonstrance  to  the  general  as- 
sembly, in  the  words  following,  to  wit : 
141  ***To  the  honourable  the  speakers 
and  other  members  of  the  senate  and 

house  of  delegates  of  the   commonwealth 

of  Virginia,  in  general  assembly, 

**The  respectful  remonstrance   of    the 
court  of  appeals. 

*^The  remonstrants  finding  themselves 
called  upon  by  a  late  act  of  the  general 
assembly,  intituled  an  act  establishing  dis- 
trict courts,  to  proceed  at  this  session  to 
the  appointment  of  clerks  to  the  said  courts, 
that  whole  act  was  necessarily  brought  into 
their  view ;  in  considering  which  they  en- 
countered many  difficulties  of  an  ordinary 
nature,  such  as,  whether  their  power  of 
appointing  now,  though  directed  by  the 
second  section,  was  not  controlled  by  the 
116th,  declaring  that  the  act  should  take 
effect  and  be  in  force  from  and  after  the 
first  day  of  July,  in  the  year  1788,  and  not 
before;  whether  the  district  courts  have 
jurisdiction  of  any  suits  now  depending  in 
the  general  court  of  above  £^  value: 
whether  any,  and  what  provision  was  made 
for  the  trial  of  criminals  who  might  remain 
in  the  public  jail,  after  the  session  of  the 
general  court  in  June  next,  or  who  might 
be  examined  and  committed  prior  to  the 
said  first  day  of  July:  And  whether,  for 
want  of  precision  in  several  other  parts  of 
the  law,  it  was  in  the  respective  cases  to 
operate  from  the  time  of  passing,  or  from 
the  first  day  of  July.  (In  other  instances, 
particularly  in  the  construction  of  the  late 
execution  law,  regularly  brought  before  the 
court  this  term,  they  have  to  lament  the 
last  difficulty,  which  they  found  so  great, 
that  nothing  but  the  repose  of  the  commu- 
nity, and  necessity  of  having  one  uniform 
system  in  that  respect  could  have  induced 
the  court  to  decide  upon  it,  at  least  with- 
out further  consideration.) 

*^But  in  the  progress  of  their  discussion, 
they  found  it  unavoidable  to  consider 
more  important  questions,  viz :  Whether  the 
principles  of  this  act  do  not  violate  those  of 
the   constitution    or   form  of  government, 


which  the  people  in  1776,  when  the  former 
bands  of  their  society   were   dissolved,    es- 
tablished   as    the  foundation   of  that 

142  government,  which  they  *judged  nec- 
essary for  the   preservation    of    their 

persons  and  property?  and,  if  such  violation 
were  apparent,  whether  they  had  power, 
and  it  was  their  duty  to  declare  that  the 
act  must  yield  to  the  constitution? 

'^And  here  they  have  again  to  lament, 
that  there  should  be  occasion  to  decide  those 
important  questions  in  any  case,  especially 
at  a  time  when  the  minds  of  the  citizens 
are  agitated  upon  other  questions  of  great 
and  national  concern,  more  so,  that  the 
necessity  should  occur  in  a  case  wherein 
their  individual  interests  are  involved,  and 
still  more,  that  a  decision  one  way  might 
suspend,  though  for  a  short  time,  the  bene- 
ficial effects  of  a  law  tending  to  promote  the 
speedy  and  easy  administration  of  justice. 

**On  this  view  of  the  subject,  the  follow- 
ing alternatives  presented*  themselves  to 
the  court :  Kither  to  decide  those  questions ; 
Or  resign  their  offices.  The  latter  would 
have  been  their  choice,  if  they  could  have 
considered  the  questions  as  affecting  their 
individual  interests  only ;  but  viewing  them 
as  relating  to  their  office,  and  finding  them- 
selves called  by  their  country  to  sustain  an 
important  post  as  one  of  the  three  pillars 
on  which  the  great  fabric  of  government 
was  erected,  they  judged  that  a  resignation 
would  subject  them  to  the  reproach  of  de- 
serting their  station,  and  betraying  the 
sacred  interests  of  society  entrusted  with 
them;  and,  on  that  ground,  found  them- 
selves obliged  to  decide,  however  their 
delicacy  might  be  wounded,  or  whatever 
temporary  inconveniences  might  ensue, 
and  in  that  decision  to  declare,  that  the 
constitution  and  the  act  are  in  opposition 
and  cannot  exist  together;  and  that  the 
former  must  control  the  operation  of  the 
latter.  If  this  opinion,  declaring  the  su- 
premacy of  the  constitution,  needed  any 
support,  it  may  be  found  in  the  opinion  of 
the  legislature  themselves,  who  have,  in 
several  instances,  considered  the  constitu- 
tion as  prescribing  limits  to  their  powers, 
as  well  as  to  those  of  the  other  departments 
of  government. 

*^n  forming  their  judgment    upon    both 

questions,  they  had  recourse  to  that  article 

in    the   declaration    of    rights,     that 

143  *no  free  government,   or  the  blessing 
of   liberty   can    be    preserved   to  any 

people  but  (among  other  things)  by  fre- 
quent recurrence  to  fundamental  principles; 
an  article  worthy  to  be  written  in  letters  of 
gold.  The  propriety  and  necessity  of  the 
independence  of  the  judges  is  evident  in 
reason  and  the  nature  of  their  office ;  since 
they  are  to  decide  between  government  and 
the  people,  as  well  as  between  contending 
citizens;  and,  if  they  be  dependent  on 
either,  corrupt  influence  may  be  appre- 
hended, sacrificing  the  innocent  to  popular 
prejudice;  and  subjecting  the  poor  to  op- 
pression and  persecution  by  the  rich.  And 
this  applies  more  forcibly,  to  exclude  a  de- 
pendence on  the  legislature;  a  branch,  of 
whom,  in  cases  of  impeachment,  is  its^f  a 
party. 

^'This  principle  supposed,    the   court  are 
led  to  consider,  whether  the   people   have 
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secured,  or  departed  from  it,  in  the  con- 
stitution, or  form  of  government.  In  that 
solemn  act,  they  discover  the  people  distrib- 
uting^ the  governmental  powers  into  three 
great  branches,  legislative,  executive  and 
judiciary,  in  order  to  preserve  that  equi- 
poise, which  they  judged  necessary  to  secure 
their  liberty,  declaring  that  those  powers 
be  kept  separate  and  distinct  from  each 
other,  and  that  no  person  shall  exercise  at 
the  aame  time  an  office  in  more  than  one 
of  them.  The  independence  of  the  two 
former  could  not  be  admitted,  because  in 
them  a  long  continuance  in  office  might  be 
dangerous  to  liberty,  and  therefore  they 
provided  for  a  change,  by  frequent  elections 
at  stated  periods ;  but  in  the  last,  from  the 
principle  before  observed  upon,  they  de- 
clared, that  the  judges  should  hold  their 
offices  during  good  behaviour.  Their  inde- 
pendence would  have  been  rendered  com- 
plete, by  fixing  the  quantum  of  their 
salaries,  which  perhaps  would  have  been 
done,  if  the  duties  of  their  office  had  been, 
at  that  time,  ascertained.  But  although  it 
was  not  then  done,  yet  in  respect  to  this, 
the  constitution  gives  a  principle,  not  to  be 
departed  from,  declaring  that  the  salaries 
shall  be  adequate  and  fixed,  leaving  it  to 
the  legislature  to  judge  what  would  be  ad- 
equate   when     they     should     appoint    the 

duties.  And  when  they  had  so 
144      *done,     they    exercised    their    whole 

power  over  the  subject,  and  the  salary 
was  thenceforth  to  be  considered  as  fixed, 
while  the  duties  should  continue  the  same, 
and  when  public  utility  should  require  an 
increase  or  diminution  of  duty,  there  should 
be  an  analogous  aleration  of  salary,  with 
this  restriction  however,  that  such  regula- 
tion should  not  blend  the  duties  of  the 
judges  of  the  general  court,  court  of  chan- 
cery and  court  of  admiralty,  which  the 
constitution  seems  to  require  to  be  exercised 
by  distinct  persons;  and  the  legislature 
appear  to  have  so  considered  it,  in  the  ar- 
rangement of  those  courts. 

*'The  court  of  appeals,  of  whomsoever 
constituted,  must  necessarily  act  upon  the 
subjects  referred  to  all  the  others;  and 
therefore  the  forming  it,  so  as  to  consist  of 
all  the  judges,  is  no  violation  of  the  con- 
stitution; and  that  mode,  assimilated  to 
adjournments  of  cases  before  all  the  judges 
of  England  in  the  exchequer  chamber,  may 
have  been  dictated  by  necessity. 

**The  court  then  proceeded  to  consider 
what  had  been  done,  by  the  legislature,  in 
consequence  of  the .  constitution.  In  Octo- 
ber session  of  1777,  they  passed  two  acts, 
organizing  the  general  court  and  court  of 
chancery,  giving  to  the  former  jurisdiction 
at  common  law,  in  civil  cases,  as  well  as 
criminal;  and,  to  the  latter,  jurisdiction  in 
all  cases  in  equity.  The  duties  of  each 
were  distinctly  pointed  out,  and  a  salary 
of  ;^500  to  each  judge  was  thought,  by  the 
legislature,  to  be  an  adequate  reward  for 
those  duties ;  and  this  previous  to  the  ap- 
pointment of  any  judges.  The  election  of 
the  judges  followed,  when  four  of  those,  at 
present  in  office,  were  of  the  number  elected  ; 
who  thinking,  as  they  still  think,  the  sal- 
ary was  adequate  to  the  services,  declined 
other  pursuits,  and  accepted  their  appoint- 
ments, under  a  confidence   that  the  consti- 


tution would  entitle  them  to  that  salary,  so 
long  as  they  should  perform  the  duty  in  an 
upright  manner.  The  nominal  sum  they 
conceived  was  to  be  paid  them  in  specie,  or 
in  something  equivalent  thereto,  and  they 
have  reason  to  believe  that  the  legis- 

145  lature  so  understood  *it,  from  laws  in 
force  at  that  period,  making  it  penal 

to  demand  an  allowance  for  the  difference 
between  specie  and  paper  money.  And 
though  the  other  judges  have  been  called 
into  duty  by  subsequent  appointments,  they 
may  be  supposed  to  stand  upon  the  same 
ground  of  original  compact.  The  court 
of  admiralty,  indeed,  was  not  permanentl3' 
constituted,  until  the  year  1779,  and  the 
judges  then  appointed ;  yet,  by  being  made 
judges  of  the  court  of  appeals,  they  have 
ever  since  been  put  upon  the  same  footing, 
with  their  brethren,  in  point  of  salary. 
The  various  substitutions  of  paper  money 
and  tobacco  for  specie,  which  was  not  to 
be  had,  the  judges  considered  as  temporary 
expedients,  which,  though  operating  greatly 
to  the  diminution  of  their  salaries,  were 
not  designed  to  afi^ect  their  independence, 
and  therefore  they  acquiesced,  content  to 
share  in  the  public  calamities,  in  hopes  of  a 
recurrence  to  the  constitutional  principle 
in  better  times.  And  they  considered  in 
the  same  light  the  act  of  1/81,  stating  the 
salary  at  ;f300,  as  dictated  by  necessity, 
and  not  proceeding  from  design ;  and  there- 
fore did  not  conceive  it  to  be  their  official 
duty  to  interpose. 

'*But  the  act  now  under  consideration 
presenting  a  system,  which  assigns,  to 
the  judges  of  the  chancery  and  admiralty, 
jurisdiction  in  common  law  cases:  which 
so  far  may  be  considered  as  a  new  office, 
the  labour  of  which  would  greatly  exceed 
that  of  the  former :  without  a  correspondent 
reward ;  and  to  the  judges  of  the  general 
court,  duties,  which,  though  not  changed 
as  to  their  subjects,  are  yet  more  than 
doubled,  without  any  increase  of  salary, 
appeared  so  evident  an  attack  upon  the  in- 
dependency of  the  judges,  that  they  thought 
it  inconsistent  with  a  conscientious  dis- 
charge of  their  duty  to  pass  it  over.  For 
vain  would  be  the  precautions  of  the 
founders  of  our  government  to  secure 
liberty,  if  the  legislature,  though  restrained 
from  changing  the  tenure  of  judicial  offices, 
are  at  liberty  to  compel  a  resignation  by 
reducing  salaries  to  a  copper,  or  by  making 
it  a  part  of  the  official  duty  to  become 
hewers     of    wood,    and    drawers    of 

146  *water:  Or,  if,  in  case   of  a  contrary 
disposition,    they    can  make    salaries 

exorbitant;  or,  by  lessening  the  duties, 
render  offices,  almost,  sinecures:  the  inde- 
pendence of  the  judiciary  is,  in  either  case, 
equally  annihilated. 

**The  court,  however,  willing  to  hope, 
that  in  the  present  instance,  the  legislature 
had  no  such  design ;  but  that  inattention, 
or  some  other  circumstances  might  occasion 
the  deviation,  and  that,  upon  a  revision  of 
the  subject,  this  law  will  be  placed  upon 
unexceptionable  ground,  had  only  to  con- 
sider what  ought  to  be  their  conduct  in  the 
mean  time.  The  result  of  which  was,  that 
they  ought  not  to  do  any  thing  officially  in 
execution  of  an  act  which  appeared  to  be 
contrary  to  the  spirit   of   the  constitution ; 
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and  therefore  they  declined  to  appoint  the 
clerks  of  the  district  courts,  under  the 
said  acts. 

'*To  obviate  a  possible  objection,  that 
the  court,  while  they  are  maintaining  the 
independency  of  the  judiciary,  are  coun- 
tenancing encroachments  of  that  branch 
upon  the  department  of  others,  and  assum- 
ing a  right  to  control  the  legislature,  it 
may  be  observed,  that  when  they  decide 
between  an  act  of  the  people,  and  an  act  of 
the  legislature,  they  are  within  the  line  of 
their  duty,  declaring  what  the  law  is,  and 
not  making  a  new  law.  And  ever  disposed 
to  maintain  harmony  with  other  members 
of  government,  so  necessary  to  promote  the 
happiness  of  society,  they  most  sincerely 
wish,  that  the  present  infraction  of  the 
constitution  may  be  remedied  by  the  legis- 
lature themselves;  and  thereby  all  further 
uneasiness  on  the  occasion  be  prevented. 
But  should  their  wishes  be  disappointed  by 
the  event,  they  see  no  other  alternative  for 
a  decision  between  the  legislature  and  ju- 
diciary, than  an  appeal  to  the  people,  whose 
servants  both  are;  and  for  whose  sakes 
both  were  created,  and  who  may  exercise 
their  original  and  supreme  power,  whenever 
they  think  proper.  To  that  tribunal, 
therefore,  the  court,  in  that  case,  commit 
themselves,  conscious  of  perfect  integrity, 
in  their  intentions,  however  the3'  may  have 
been  mistaken  in  their  judgment." 

*  *It  is  ordered  that  the  president  of  the 
court  do  deliver  the  said  remonstrance  to 
his  excellency  the  governour,  with 
147  *a  request  that  he  will  be  pleased  to 
lay  the  same  before  the  general  as- 
sembly, at  their  first  session." 

In  consequence  of  the  foregoing  remon- 
strance, an  act  of  assembly  passed  on  the 
22d  December,  1788,  for  establishing  dis- 
trict courts,  and  for  regulating  the  general 
court;  which  enacted  that  **Three  judges 
shall  be  elected  by  joint  ballot  of  both 
houses  of  assembly,  in  addition  to  the  pres- 
ent nine  judges  of  the  general  court.  And 
it  shall  be  the  duty  of  the  judges  of  the 
general  court  to  attend  the  district  courts, 
alloting  among  themselves  half  yearly,  the 
districts  they  shall  respectively  attend  at 
the  succeeding  terms  thereof:  Two  to  each 
court,  who  shall  be  judges  of  the  court  to 
which  they  shall  be  allotted,  &c."  12 
Hen.  Stat.  733.  And  in  another  section,  it 
enacts,  that  ^^  Those  cases  in  which  the 
court  of  admiralty  hath  jurisdiction  by 
law,  and  which  are  not  taken  away  by  the 
constitution  of  the  United  States,  are 
hereby  transferred  to  the  district  courts,  to 
be  proceeded  on  as  the  law  requires  in  the 
said  court  of  admiralty.  12  Hen.  Stat.  736. 
Under  this  law,  the  three  judges  of  the 
court  of  admiralty,  were  elected  judges  of 
the  general  court. 

On  the  same  22d  December,  1788,  an  act 
of  assembly  passed  for  amending  the  act, 
intituled  an  act  constituting  the  court  of 
appeals,  which  enacts,  '^That  the  court  of 
appeals  shall  consist  of  five  judges,  who 
shall  be  chosen  from  time  to  time,  by  the 
joint  ballot  of  both  houses  of  assembly, 
shall  be  commissioned  by  the  governour, 
and  shall,  respectively,  continue  in  office 
during  good  behaviour.  * '  12  Hen.  Stat.  764. 
But  it  made  no  provision  relative  to  the  ex- 


isting judges  of  the  court  of  appeals.  It 
directed,  however,  that  '*  nothing  in  this  act 
contained  shall  be  construed  in  any  manner 
to  aiTect  any  suits  now  depending  before 
the  said  court,  or  any  decree,  judgment, 
sentence  or  order  hitherto  given  therein ; 
but  the  same  shall  remain  as  if  this  act 
had  never  been  made:  Provided,  always. 
That  the  suits  now  depending  before  the 
said  court,  shall  be  finally  decided  by  the 
court  of  appeals,  as  it  is  now  consti- 
tuted by    law.       For    which   purpose 

148  *they  shall  hold  a  term  at  the  capitol 
in    the  city   of  Richmond,  on  the  2d 

day  of  March  next,  and  shall  sit  until  the 
same  shall  be  concluded.  If,  however,  the 
court  of  appeals  shall  think  it  adviseable 
from  any  reason,  which  may  prevent  an 
immediate  decision,  to  adjourn  to  another 
day,  it  shall  be  lawful  for  them  so  to  do. 
But  the  adjournment  of  the  said  court,  for 
the  purpose  of  finishing  the  old  business, 
shall  not  affect  or  retard  the  jurisdiction  of 
the  said  court,  as  it  shall  stand  under  this 
act.  The  judges  of  the  court  of  appeals, 
appointed  under  this  act,  may  take  the  oath 
of  fidelity  and  of  office,  before  the  executive, 
or  any  justice  of  the  peace,  a  certificate 
whereof  shall  be  recorded  in  the  said 
court. '  • 

On  the  24th  December,  1788,  two  of  the 
judges  of  the  court  of  chancery,  and  three 
of  the  judges  of  the  general  court  were 
elected  judges  of  the  court  of  appeals  under 
the  last  mentioned  law ;  and  were  commis- 
sioned by  the  governour  on  the  31st  Decem- 
ber, 1788;  but  did  not  qualify  as  such,  until 
after  the  month  of  March  in  the  following 
year. 

On  the  same  22d  December,  1788,  another 
act  of  assembly  passed,  for  amending  the 
several  acts  of  the  general  assembly,  con- 
cerning the  high  court  of  chancery :  which 
enacts,  ^^That  as  soon  as  a  sufficient  number 
of  vacancies  shall  take  place,  to  permit  the 
reduction  of  the  present  number  of  judges 
in  the  high  court  of  chancery,  the  aaid 
court  shall  consist  of  one,  who  shall  either 
be  one  of  the  present  judges,  or  shall  be 
chosen  from  time  to  time,  by  the  joint  ballot 
of  both  houses  of  assembly,  shall  be  com- 
missioned by.  the  governour,  and  shall  con- 
tinue in  office  during  good  behaviour."  12 
Hen.  Stat.  766. 

Neither  of  those  laws  increase  the  salaries 
of  the  judges. 

The  three  judges  of  the  high  court  of 
chancery,  four  of  the  judges  of  the  general 
court,  and  two  of  the  judges  of  the  court 
of  admiralty,  met  in  the  capitol  in  the  city 
of  Richmond,  as  a  court  of  appeals,  in 
March  1789,  under  the  old  law ;  and  made 
the  following  order,  which  they  all  signed: 

*^The  court,  considering  that  the  right  of 

several    of   the   judges    to  sit,   is   at  least 

doubtful,  on  account  of  a  resignation 

149  *by  one  of  his  seat  in  the  court  of 
chancery,  of  the  qualification  of  an- 
other, under  his  commission  as  a  judge  of 
the  new  court  of  appeals,  of  the  declared 
intention  of  others  to  accept  their  new  ap- 
pointment, and  of  the  want  of  a  qualifica- 
tion by  the  last  appointed  judges  of  the 
general  court  under  that  commission,  are  of 
opinion,  that  it  is  adviseable  to  decline 
proceeding  on   the  docket.     But  before  the 
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cloae  of  their  session,  they  conceive  (how- 
ever painful  the  repetition)  that  they  are 
ag^aiu  under  an  indispensable  obligation  to 
advert  to  an  act  of  assembly  which  they 
are  constrained  to  consider  as  incompatible 
with  their  independence.  The  act  intended 
is  an  act  of  the  last  session  for  amending 
the  act  intituled  an  act  constitutingc  the 
court  of  appeals.  The  direct  operation  of 
this  law  is  the  amotion  from  office  of  the 
whole  bench  of  judges  of  appeals,  and  the 
appointment  of  new  judges  to  the  same 
court.  But  although  the  office  of  a  judge 
of  the  former  court  of  appeals  was,  in  the 
mode  of  election,  as  established  by  the  act 
of  1779,  accessory  and  appendant  to  an 
office  in  one  of  the  superior  courts ;  yet,  a 
judge  of  this  supreme  court,  properly  in- 
vested, was  by  the  constitution  intended  to 
be  equally  independent,  and  equally  secure 
in  the  enjoyment  of  that  office,  as  of  the 
office  of  jud«re  of  one  of  the  superior  courts 
to  which  it  was  annexed,  and  therefore 
could  not  be  constitutionally  deprived  of  it. 
It  appears  to  the  court  probable,  that  the 
general  assembly  were  so  much  engrossed 
by  the  idea  of  the  utility  of  their  great  ob- 
ject, the  establishment  of  district  courts, 
as  either  to  have  overlooked  this  difficulty, 
which  stood  in  their  way,  or,  if  they  per- 
ceived it,  to  have  counted  on  the  acqui- 
escence of  those  whose  rights  were  thus  to 
be  invaded;  and  in  this  expectation  (if  it 
was  indeed  intended)  the  legislature  were 
not  deceived :  This  court  is  truly  willing  to 
make  any  voluntary  sacrifice  for  the  attain- 
ment of  so  desirable  an  object  as  the  estab- 
lishment of  courts,  which  by  the  expeditious 
administration  of  justice,  will  not  only  give 
that  relief  to  suffering  creditors,  which  has 
already  been  too  long  withheld  from 
150  them,  but  contribute  much  to  *the 
increase  of  industry,  and  improve- 
ment of  the  morals  of  the  people.  Yet 
whatever  concessions  this  court  may  be 
willing  to  make,  they  think  it  their  duty 
to  guard  against  encroachment. 

'*And  in  conformity  to  these  sentiments, 
after  solemnly  protesting  against  every  in- 
vasion of  the  judiciary  establishments,  or 
any  deprivation  of  office  in  that  line  in  any 
other  mode  than  as  pointed  out  in  the  con- 
stitution, they  do  hereby  of  their  mere  free 
will,  in  order  to  make  way  for  the  operation 
of  the  salutary  system  lately  adopted,  resign' 
their  appointments  as  judges  of  the  court 
of  appeals ;  and  as  they  do  not  hold  any 
separate  commission  for  that  office,  which 
might  be  returned,  do  order  the  same  to  be 
recorded. ' ' 

On  the  20th  of  June,  1789,  the  five  judges 
of  the  court  of  appeals,  appointed  under 
the  act  of  the  22d  December,  1788,  met  ac- 
cording to  law,  and   proceeded  to  business. 

In  October  1792,  upon  the  revisal  of  the 
laws,  an  act  of  assembly  passed,  for  re- 
ducing into  one  act  the  several  acts  con- 
cerning the  court  of  appeals :  which  enacts, 
^*that  the  court  of  appeals  shall  consist  of 
five  judges,  to  be  chosen  and  commissioned 
in  the  manner  directed  by  the  constitution 
of  this  commonwealth.  Any  three  of  the 
said  judges  shall  constitute  a  court,  &c. 
Kvery  judge,  before  he  exercises  his  office, 
shall  in  open  court  give  assurance  of  fidelity 
to  the  commonwealth,  and  take   this  oath. 


*You  shall  swear  that  you  will  well  and 
truly  serve  the  commonwealth  in  the  office 
of  a  judge  of  the  court  of  appeals,  and  that 
you  will  do  equal  right  to  all  manner  of 
people,  Ac'  "     13  Hen.  Stat.  405. 

No  new  judges  were  chosen  under  this 
act ;  but  the  judges  who  were  in  office  under 
the  act  of  the  22d  December,  1788,  met  in 
April  1793;  and  held  a  conference,  whether 
they  should  proceed  to  business. 

On  the  next  day,  Pendleton,  President, 
informed  the  bar,  that  the  judges  had  con- 
ferred together,  and  had  determined  to  pro- 
ceed to  business;  for,  as  they  held 
151  their  offices  *under  the  constitution, 
the  new  law  could  not  have  taken  them 
away,  had  it  even  been  intended;  but  they 
were  satisfied,  that  it  was  not  the  intention 
of  the  legislature  to  deprive  them.  How- 
ever, that  the  other  officers  of  the  court, 
who  were  not  in  under  the  constitution, 
must  be  reappointed. 

MERGER,  Judge  -Observed,  that  the  leg- 
islature, without  intending  it,  had  done  all 
they  could  to  deprive  the  judges  of  their 
offices;  but  that  it  was  not  in  their  power 
to  do  so,  except  for  misbehaviour  in  office, 
and  in  the  manner  prescribed  by  the  con- 
stitution. 

The  crier  and  tipstaff  were  then  reap- 
pointed ;  and  took  the  oaths  of  office. 

Nothing  was  said  about  the  clerk,  who 
probably  was  considered  as  being  in,  under 
the  constitution,  as  well  as  the  judges. 

Memorandum. — It  has  been  thought  con- 
venient to  throw  all  these  cases  respecting 
the  judges  together,  in  order  that  the  whole 
might  be  seen  at  one  view,  although  not 
exactly  agreeable  to  the  course  of  arrange- 
ment mentioned  in  the  preface  of  the  re- 
porter, and  the  note  of  the  editor  at  the 
beginning  of  this  volume. 


Hare  v.  Qay  &  al. 

[May.  1788.] 
Bxecutlon—Bndoraement  of  *'No  Security"— Statute 

Construed.*— The  clerk  was  not  authorized,  after 
the  act  of  the  4th  of  January.  1788.  to  endorse, 
upon  a  writ  of  fieri  facias  Issued  on  Judfirment 
obtained  upon  a  forthcomlnsr  bond,  before  that 
day.  that  no  security  was  to  be  taken. 

Hare,  having  obtained  a  judgment  in  the 
general  court,  against  Gay  and  others,  upon 
a  replevy  bond,  sued  out  a  writ  of  fieri 
facias  upon  the  said  judgment  prior  to  the 
4th  of  January,  1788 ;  and  the  sheriff  hav- 
infiTi  by  virtue  of  the  said  writ,  levied  only 

a  part  of  the  debt,  the  plaintiff,  after 
152      *the  said   4th   of  January,  1788,  sued 

another  writ  of  fieri  facias  for  the 
balance  of  the  judgment,  and  required  the 
clerk  to  endorse  upon  the  same,  *^That  no 
securit3'  should  be  taken,"  agreeable  to  the 
act  of  assembly  of  1748,  declaring  the  law 
concerning  executions ;  which  the  clerk  re- 
fused, doubting  whether  he  was  authorized 
to  do  so  since  the  passing  of  the  act  of  the 
4th  January,  1788,  concerning  executions. 
Whereupon  Hare  moved  the  general  court, 
on  the  28th  of  April,  1788,  to  direct  the  clerk 
to  make  the  endorsement;  but  the  court 
doubting  about  it  also,  adjourned  the  case 
for  novelty  and  difficulty  to  the  court  of 
appeals. 

*See  monographic  nott  on  "Executions"  appended 
to  Paine,  Surv.,  Ac,  v.  Tutwller,  27  QrafL  440. 
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The  certificate  to  the  general  court  was, 
**That  no  such  endorsement,  as  required  by 
the  said  Robert  Hare,  ought  to   be  made.'' 


Richardson  v.  Fontaine. 

[May,  1788.] 
Execution— Endorsement  of  "No  Security'*— Statute 
Construed.  —  The  clerk  had  no  authority  to 
endorse  upon  a  writ  of  fieri  facias  issued  on  a 
judfirment  obtained  upon  a  forthcoming  bond  in 
April  1788,  that  no  security'  should  be  taken. 

Richardson  obtained  a  judgment  on  a 
replevy  bond  in  the  general  court  in  April 
1788,  against  Fontaine;  and  on  the  28th 
of  that  month,  moved  the  court,  that  the 
clerk  might  be  directed  to  endorse  on  the 
writ  of  fieri  facias  which  should  be  sued 
out  upon  the  judgment,  that  no  security 
should  be  taken :  but  that  court  doubting 
upon  the  subject,  adjourned  the  case  for 
novelty  and  difficulty  to  the  court  of  ap- 
peals. 

The  certificate  to  the  general  court  was, 
^^That  no  such  endorsement,  as  required  by 
the  said  Dudley  Richardson,  ought  to  be 
made."  

153  *Bentley  v.  Roan. 

[June.  1790.] 

State  Revenue  Laws— Failure  to  Enter  Articles  5hl|»ped 
by  Sea— Effect.— A  failure  to  enter  a  chariot  and 
harness,  from  Philadelphia,  was  a  forfeiture  of 
the  vessel,  chariot  and  harness,  under  the  state 
revenue  laws  existing*  in  May.  1786. 

Same— Failure  to  Enter  Articles    3lil|»ped  by  Land— 

Effect.— But  if  the  same  articles  had  been  imported 
by  land,  they  would  have  been  free  from  duty. 

By  the  act  of  assembly,  passed  at  the  Oc- 
tober session  1782,  intituled  *an  act  to  amend 
and  reduce  the  several  acts  of  assembly  for 
ascertaining  certain  taxes  and  duties,  and 
for  establishing  a  permanent  revenue  into 
one  act,'  it  is  enacted,  *^Thaton  all  vessels 
at  entrance  or  clearance  from,  or  to,  foreign 
ports,  or  from,  or  to,  any  of  the  United 
States,  vessels  of  war  excepted,  there  shall 
be  paid,  by  the  master  or  owner  thereof, 
the  duty  of  one  shilling  and  three  pence 
per  ton,  to  the  collector  of  duties  at  the 
port  or  ports  established,  or  to  be  estab- 
lished, for  the  entrance  and  clearance  of 
such  vessels;  and  for  every  gallon  of  rum, 
brandy  and  other  distilled  spirits,  and  for 
every  gallon  of  wine,  which  shall  be  im- 
ported, or  brought  into  this  commonwealth, 
either  by  land  or  water,  from  any  port  or 
place  whatsoever,  the  duty  or  custom  of 
four  pence,  which  shall  be  paid  by  the 
owner  or  importer  of  the  same;  and  for 
every  hundred  pounds  of  sugar  which  shall 
be  brought  or  imported  into  this  common- 
wealth as  aforesaid  from  any  port  or  place 
whatsoever,  the  duty  or  custom  of  four 
shillings  and  two  pence;  and  for  every 
pound  of  coffee  which  shall  be  imported,  or 
brought  into  this  commonwealth  as  afore- 
said, from  any  port  or  place  whatsoever, 
the  duty  of  one  penny ;  and  for  all  other 
goods  or  merchandise  which  shall  be  im- 
ported or  brought  into  this  commonwealth 
as  aforesaid,  from  any  port  or  place  what- 
soever, the  duty  of  one  per  centum  ad 
valorem  on  the  amount  per  invoice  of  such 
goods  and  merchandize ;  all  of  which  said 
duties  shall  be  paid  by  the  owner  or  im- 
porter of  any  of  the  articles  or  merchandize 
above  mentioned.     And  it  is  further  enacted 


that  the  master  or   pursuer  of   every 

154  ship  or  other  vessel,  importing  *any 
goc4s,  wares  or  merchandize  liable  to 

a  duty,  by  virtue  of  this  act,  to  any  port 
or  place  within  this  commonwealth,  shall, 
within  forty-eight  hours  after  his  arrival, 
make  a  true  and  just  report,  upon  oath, 
with  the  collector  of  the  duties  in  the  said 
port  or  place,  of  the  burthen,  contents  and 
loading  of  such  ship  or  vessel,  with  the 
particular  marks  and  numbers  of  every 
cask  or  package  whatsoever  therein  laden 
with  spirits,  wine,  sugar,  coffee  and  other 
merchandize,  to  whom  consigned  to  the 
best  of  his  knowledge ;  and  also  where  and 
in  what  port  the  same  were  laden  and 
taken  on  board,  upon  penalty  of  forfeiting 
three  hundred  pounds  current  money,  re- 
coverable on  information  in  any  court 
within  this  commonwealth,  who  shall 
thereupon  enter  judgment,  and  award  ex- 
ecution for  the  same,  to  be  applied,  one 
moiety  to  the  use  of  the  informer,  and  the 
other  to  the  use  of  the  commonwealth. 
And  it  is  further  enacted,  that  no  spirits, 
wine,  sugar,  coffee,  or  other  merchandize, 
liable  to  the  said  duties,  imported  or 
brought  into  this  commonwealth  by  water, 
by  any  person  or  persons  whatsoever,  shall 
be  landed  or  put  on  shore,  until  due  entry 
thereof  with  the  collector  of  the  duties  in 
such  port  or  place,  and  a  true  account  of 
the  marks  and  numbers  of  every  cask  and 
package  as  aforesaid,  at  that  port  or  place 
where  the  same  was  shipped  or  taken  on 
board,  given  on  oath  before  the  collector, 
who  shall  certify  the  same  upon  the  back 
of  the  original  invoice,  or  a  true  copy 
thereof,  to  him  produced;  and  thereupon 
such  importer  paying  the  duties  laid  by 
this  act,  or  securing  the  payment  thereof 
within  six  months,  shall  obtain  a  permit, 
under  the  hand  of  such  collector,  for  the 
landing  and  delivery  of  the  same :  and  all 
spirits,  wine,  sugar,  coffee,  or  other  mer- 
chandize, landed,  put  on  shore  or  delivered, 
contrary  to  the  true  intent  and  meaning  of 
this  act,  or  the  value  thereof,  shall  be  for- 
feited and  lost,  and  may  be  seized  or  re- 
covered by  the  said  collector  of  the  port  or 
place,  where  the  same  shall  be  put  on  shore, 
or  delivered,  or  by  any  other  person  or  per- 
sons whatsoever.  And  it  is  further  enacted, 
that  if  any  person  or  persons  v^hat- 

155  soever  shall   willingly   make  a  *falae 
entry,  and  be  thereof  convicted,  such 

person  or  persons  shall  forfeit  and  pay  one 
hundred  pounds  current  money,  and  also 
forfeit  the  goods,  recoverable  on  informa- 
tion in  any  court  within  this  common- 
wealth, who  shall  thereupon  enter  judgment 
and  award  execution  for  the  same,  to  be 
applied,  one  moiety  to  the  use  of  the  in- 
former, and  the  other  to  the  use  of  the 
commonwealth . ' ' 

By  the  act  of  May  session  1784,  which 
refers  to  the  last  act,  and  is  intituled  'an 
act  for  imposing  an  additional  duty  of  one 
and  a  half  per  centum  on  certain  goods, 
wares  and  merchandizes,'  it  is  enacted, 
*4hat  an  additional  duty  of  one  and  a  half 
per  centum  ad  valorem,  be  paid  on  all 
goods,  wares  and  merchandizes,  which  are 
subject  to  a  duty  of  one  per  cent,  by  the 
act  herein  before  recited ;  which  said  duty 
of  one  and  a  half  per  cent,  shall  be  paid  by 
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the  owner  or  importer  of  any  such  goods, 
wares  and  merchandizes,  and  shall  be  col- 
lected and  accounted  for  under  the  same 
regulations  and  penalties  as  are  provided 
by  the  said  recited  act  for  the  one  per  cent, 
aforesaid.'* 

By  the  act  of  October  session  1785,  en- 
titled *an  act  for  better  securing  the  reve- 
nue arising  from  customs,'  it  is  declared, 
*'that  whereas  many  frauds  have  been 
practised  and  committed,  by  the  owners  or 
commanders  of  vessels  trading  to  this  com- 
monwealth by  their  failing  to  enter  the 
same  according  to  law,  whereby  great  loss 
has  resulted  to  the  public  on  the  duties 
payable  on  goods,  wares  and  merchandize; 
for  remedy  whereof  in  future,  it  is  enacted, 
that  if  the  owner  or  commanding  officer  of 
any  vessel,  trading  to  this  state,  shall  fail 
to  enter  the  same  together  with  her  cargo, 
in  the  manner  prescribed  by  law,  and  pay 
or  secure  to  be  paid  the  duties  arising 
thereon,  such  vessel,  together  with  her 
rigging,  tackle,  apparel  and  furniture,  and 
such  part  of  the  cargo  as  shall  not  have 
been  duly  entered,  shall  be  liable  to  be 
seized  by  any  person  or  persons  who  shall 
detect  such  vessel,  to  be  prosecuted  and 
condemned  before  the  court  of  admiralty, 
one  half  to  the  use  of  the  informer,  and 
the  other  half  to  the  use  of  the  common- 
wealth." 
156  *Under  the  foregoing  acts  of  assem- 
bly, Christopher  Roan,  in  May  1786, 
as  well  on  behalf  of  himself  as  of  the  com- 
monwealth, filed  a  libel,  in  the  court  of 
admiralty,  against  the  brigantine  Little 
Nancy,  Nathaniel  Bentley,  master,  charg- 
ing that  the  master  of  the  vessel  laden  with 
goods,  bricks,  a  chariot  and  harness,  and 
other  wares  and  merchandizes,  arrived  from 
Philadelphia  at  Norfolk  about  the  20th  of 
April,  1786,  and  made  a  false  entry,  by 
concealing  the  chariot  and  harness,  and 
secretly  landing  part  of  her  cargo,  without 
paying,  or  securing  the  duties. 

The  answer  of  Bentley  states  that  the 
vessel  belongs  to  William  Pennock  and 
company,  citizens  of  Virginia.  That  she 
left  this  state  in  December  1785,  and  re- 
turned to,  and  entered  at  Norfolk,  on  the 
said  20th  day  of  April,  1786.  That  the 
chariot  and  harness  were  not  entered ;  but 
denies  that  the  failure  subjects  the  vessel 
and  the  chariot  and  harness  to  forfeiture. 

There  was  a  general  replication  to  the 
answer:  And  the  jury,  upon  the  trial  of  the 
issue,  found  a  special  verdict;  which 
the  court  set  aside  for  uncertainty,  and 
awarded  a  new  trial. 

Upon  the  second  trial,  the  verdict  found, 
that  the  respondent  imported  into  this 
commonwealth,  the  chariot  and  harness, 
as  charged  in  the  libel;  but  did  not  enter 
the  same  with  any  custom  house  officer 
within  the  state,  nor  pay,  or  secure  the 
duties  thereon :  and  that  if  the  law  was  for 
the  libellant,  then  they  found  the  brigan- 
tine, chariot  and  harness,  for  him:  but 
otherwise  they  found  for  the  respondent. 

The  court,  upon  the  last  mentioned  ver- 
dict, condemned  the  brigantine,  chariot 
and  harness,  as  forfeited:  and  from  that 
sentence,  the  respondent  appealed  to  the 
court  of  appeals. 

Baker,  for  the  appellant,  contended,  that 


the  chariot  and  harness  were  not  within 
the  acts  of  assembly.  For  they  were  not 
merchandize,  which  obviously  means 
things  to  be  bought  and  sold :  a  defini- 
tion by  no  means  applicable  to  the 
157  *chariot  and  harness;  because  things 
of  that  kind  are  never  warehoused  and 
sold  but  are  always  imported  for  the 
owner's  own  use.  That  if  they  had  come 
by  land,  the  duty  would  not  have  reached 
them ;  and  it  was  not  to  be  conceived,  that  a 
distinction  was  intended.  That,  in  all  parts 
of  the  act,  the  mercantile  character  of  the 
article  to  be  entered,  appears ;  for  the  marks 
and  numbers  of  the  casks^  and  packages  are 
to  be  reported,  and  the  invoice  pr^uced : 
all  of  which  are  commercial  terms,  and  de- 
note buying  and  selling.  That  the  dutiable 
articles  are  known  by  their  companions ; 
for,  in  all  the  after  parts  of  the  act,  they 
are  constantly  associated  with  spirits,  wine, 
sugar  and  coffee :  which  are  all  of  a  com- 
mercial nature,  and  prove  that  only  articles 
of  that  description  were  to  be  subjected  to 
a  duty. 

On  the  other  side,  it  was  said,  by  the  at- 
torney general,  that  merchandize  was  nomen 
collectivum,  and  comprehended  every  article 
oh  board.  That  chariots  and  harness  might 
be  imported  for  sale  as  well  as  any  other 
goods;  and  there  was  nothing  which 
shewed  an  intention  to  make  a  distinction 
in  their  favour.  That  it  was  to  no  purpose 
to  say,  that  if  they  had  been  imported  by 
land  there  would  have  been  no  duty ;  for 
the  same  argument  would  be  as  applicable 
to  all  the  other  articles,  on  which  it  was 
admitted  duties  ought  to  be  paid:  and  it 
would  defeat  the  law  unless  every  part  of 
the  cargo  was  subjected  to  duty,  as  the 
door  would  be  otherwise  open  to  every 
species  of  fraud  in  the  entry.  That  the 
chariot  and  harness  probably  came  in  pack- 
ages ;  and  therefore  satisfied  the  words  re- 
lied on  by  the  appellant's  counsel.  That 
the  term  merchandize  lost  nothing  of  its 
comprehensive  character,  by  being  asso- 
ciated with  the  words  ** spirits,  wine,  sugar 
and  coffee ;"  for  the  reference  was  general ; 
and  was  intended  to  comprize  every  arti- 
cle, which  any  of  the  preceding  words 
would  include. 

And  of  that  opinion  was  the  court ;  and 
the  sentence  was  affirmed. 


158  *Fairclough  v.  Gatewood. 

[June,  1790.] 

Failure  to  Include  In  Manifest  Partof  Canro  of  Veuel 
—Effect.— Where  the  master  of  the  vessel  delivered 
the  invoices  and  bill  of  ladinsr  to  the  naval  officer, 
and  had  a  manifest  made  out  in  the  custom  house, 
under  the  inspection  of  the  naval  officer,  if  some 
of  the  carfiTO  happens  to  be  overlooked  in  the 
manifest,  it  does  not  forfeit  the  vessel  and  carsro. 

Sale  of  Car^o  of  Vessel  by  Court  of  Admiralty— Rlffht 
of  Mariners  to  Wajcs.— Mariners  have  a  claim  to 
their  wasres,  out  of  the  proceeds  of  the  sale  of  the 
ship,  directed  to  be  sold,  by  the  court  of  Admi- 
ralty. 

In  June  1786,  William  Gatewood  filed  a 
libel  in  the  court  of  admiralty,  against  the 
brigantine  Molly,  Robert  Fairclough,  mas- 
ter, and  her  lading,  consisting  of  various 
articles,  for  a  breach  of  the  state  revenue 
laws  of  that  period,  charging  that  the  mas- 
ter imported  in  the  said  vessel,  from  Liver- 
pool, Great  Britain,  sundry  merchandize, 
without  making  a  true  report  to  the  naval 
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officer  at  Tappahannock,  where  the  vessel 
arrived ;  but,  on  the  19th  of  May,  1786,  made 
a  false  entry  thereof,  by  concealing*  two 
bales  of  goods,  a  bundle  and  two  bolts  of 
sail  cloth,  three  coils  of  cordage,  664  bushels 
of  salt,  and  one  pair  of  mill  stones. 

The  answer  of  Fairclough,  the  master, 
states,  That  the  vessel  arrived  at  Urbanna, 
on  the  19th  of  May,  1786 ;  and  that  he  im- 
mediately went  on  shore  to  make  an  entry ; 
saw  Richards,  the  deputy  naval  officer,  at 
the  custom  house,  delivered  him  the  in- 
voices anr*  bills  of  lading,  and  returned  on 
board  for  a  list  of  the  seamen's  things; 
which  he  brought  the  next  morning,  and 
asked  Richards  to  make  out  the  manifest 
for  him;  but  he  refused:  and  thereupon 
Mr.  Ross  made  it  out,  Richards  occasionally 
overlooking  and  correcting  it.  That  this 
over,  Richards  gave  him  a  permit, which  was 
delivered  to  the  libellant,  who  is  searcher 
at  Tappahannock.  That  the  invoice 
stated  the  salt  to  be  1542  bushels,  the  quan- 
tity entered;  but  the  custom,  in  England, 
being  to  take  in  salt  by  the  ton,  it  gener- 
ally exceeds  the  estimate  when  measured. 
That  the  two  bales  of  merchandize  are  in 
the  bill  of  lading  delivered  to  the  naval 
officer.  That  the  mill  stones  are  comprised 
in  an  invoice  sent  to  Gavan  Liawson  and 
company,  of  Norfolk,  and  the  duty 
159  on  them  '^has  been  secured  in  the  cus- 
tom house  of  that  place.  That  the 
sail  cloth  and  cordage  were  taken  on  board 
as  ship's  stores,  but  the  sail  cloth  is 
actually  comprised  in  one  of  the  invoices 
reported  to  the  naval  officer. 

There  was  a  general  replication  to  the 
answer;  but,  as  the  respondent  was  a  for- 
eigner, no  jury  could  be  called ;  and  there- 
fore the  court  proceeded  to  examine  the 
witnesses,  and  record  the  testimony. 

Richards  states,  That  the  respondent  de- 
livered him  the  invoices,  and  the  manifest : 
which  last  was  made  out  from  the  invoices 
and  bills  of  lading,  by  Mr.  Ross;  whom 
the  deponent  assisted  in  examining  it  after 
it  was  made  out ;  and  therefore  did  not  re- 
quire it  to  be  sworn  to.  That  he  took  a 
bond  for  the  duties :  but  does  not  recollect 
that  there  was  any  invoice  of  mill  stones, 
or  bales  of  cloth  marked  I  H. 

Ross  speaks  to  the  same  effect ;  and  that 
the  master  appeared,  in  every  instance,  to 
be  fair ;  and  expressed  a  great  desire  that 
every  article  on   board,  should  be  entered. 

Taylor,  one  of  the  passengers,  says  there 
were  two  bales  of  goods  marked  I  H,  on 
board. 

Shepherd  was  on  board  the  vessel  with 
the  libellant,  and  saw  two  bales  of  goods 
marked  I  H,  and  a  pair  of  mill  stones  which 
had  not  been  entered.  That  the  salt,  on 
measurement,  exceeded  the  quantity  men- 
tioned in  the  permit,  664  bushels;  and  that 
he  heard  the  master  say,  that  the  nonentry 
of  the  two  bales  of  goods  was  owing  to  the 
omission  of  the  naval  officer.  That  he 
saw  some  sail  cloth  and  cordage,  but  does 
not  know  how  much. 

Tyrer,  the  mate,  says — That  all  the  salt 
was  delivered;  and  that  the  two  bales  of 
merchandize  marked  I  H,  were  contained 
in  one  of  the  bills  of  lading  carried  on  shore 
by  the  master,  to  the  naval  office. 

The  exhibits  consisted  of  1.  The  permit. 


2.  The  manifest.  3.  A  certificate  from  the 
naval  officer,  that  the  quantity  of  salt  en- 
tered was  2594  bushels,  as  per  manifest.  4. 
A  bail  of  lading  for  two  bales  of  woolen 
cloth  marked  I  H.  5.  A  letter  from  captain 
Watson,    at     Norfolk,     stating    that 

160  *the  duties  upon  the   shipments  Nos. 
1,  2,  3,  which  included  the  mill  stones, 

had  been  paid  at  Norfolk.  6.  The  invoices, 
in  one  of  which  are  the  mill  stones. 

The  court  condemned  the  vessel,  the  two 
bales  of  merchandize  marked  I  H,  the  mill 
stones,  and  the  664  bushels  of  salt  as  for- 
feited; and  ordered  a  sale.  The  seamen 
then  filed  claims  for  their  wages;  which 
the  court,  upon  a  hearing,  dismissed  with 
costs;  and,  upon  the  return  of  the  sales, 
distributed  the  proceeds.  From  both  which 
decrees  there  was  an  appeal  to  the  court  of 
appeals. 

Nelson,  for  the  appellants,  contended, 
that  there  was  no  false  entry:  For  that 
means  fraudulent  entry;  which  could  not 
be  pretended  here,  where  the  master  carried 
all  the  invoices  and  bills  of  lading  to  the 
naval  office,  and  had  a  manifest  prepared 
from  them,  under  the  inspection  of  the  pub- 
lic officer,  who  even  assisted  in  making  it. 
That  the  salt  was  entered  by  the  ton,  and 
overrun  the  estimate  upon  measurement, 
from  which  no  imputation  arose  as  to  any 
body:  And,  if  the  two  bales  of  merchandize 
were  omitted  it  proceeded  from  oversight 
in  those  who  made  out  the  manifest,  as  the 
materials  for  making  it  correct  were  before 
them.  That  the  mill  stone  were  entered, 
and  the  duty  on  them  paid  at  Norfolk ;  and 
the  master  is  proved  to  have  manifested  a 
desire  to  make  a  fair  and  full  entry. 

On  the  other  side,  it  was  said,  by  the  at- 
torney general,  that  the  entry  was,  in  fact, 
false;  for  the  salt  exceeded  the  quantity 
entered;  and  it  did  not  clearly  appear,  that 
the  bill  of  lading  for  the  two  bales  of  mer- 
chandize was  read  by  Ross  and  the  naval 
officer  at  the  time  of  making  out  the  mani- 
fest; which  the  master  ought  to  have  at- 
tended to,  and  had  the  omission  corrected. 

The  court,  however,    thought    there    was 

no  evidence  of  fraud ;  and  that  the  proceeds 

of    the    sales,     subject    to    the     seamen's 

wages,    ought  to    be    restored  to  the 

161  owners,  but  at  *the  costs  of  the  mas- 
ter and  owners  of   the   ship,  as  there 

was  probable  cause  of  seizure ;  and  the  fol- 
lowing is  the  entry  of  the  judgment  made 
in  the  order  book,  *  'this  day  came  the  parties 
by  their  counsel,  and  the  court  having 
maturely  considered  the  transcript  of  the 
record,  and  the  arguments  of  the  counsel 
on  both  sides,  are  of  opinion,  that  the  said 
sentence  is  erroneous.  Therefore,  it  is 
decreed  and  ordered,  that  the  same  be  re- 
versed and  annulled ;  and  that  the  appellee 
pay  to  the  appellants,  the  costs,  by  them, 
as  well  as  by  the  said  Robert  in  his  life- 
time, expended  in  the  prosecution  of  the 
appeal  aforesaid  here.  And,  the  court,  pro- 
ceeding to  give  such  sentence  as  the  court 
of  admiralty  ought  to  have  given,  do  fur- 
ther decree  and  order,  that  the  libel  be  dis- 
missed ;  that  the  sum  of  one  thousand  two 
hundred  and  thirty-seven  pounds  and  one 
penny,  the  amount  of  the  sales  of  the  vessel 
and  cargo  be  restored  to  the  respective 
owners,      retaining     thereout    twenty-four 
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pounds  eighteen  shilling's,  the  duty  on  the 
salt,  and  three  pounds  twelve  shillings  and 
six  pence,  the  duty  on  the  bale  of  goods  in 
the  proceedings  mentioned,  (which  is  to  be 
paid  to  the  treasurer  for  the  use  of  the  com- 
monwealth,) and  also  retaining  the  sum  of 
one  hundred  and  twenty-two  pounds  three 
shillings  and  two  pence  half  penny,  for 
the  costs  in  the  court  of  admiralty,  the 
court  being  of  opinion,  that  there  was 
probable  cause  of  seizure;  and  the  money 
raised,  by  the  sale  of  the  brigantine,  being 
subject  to  the  seamen *s  wages,  if  any  be 
due,  in  lieu  of  the  ship,  that  such  wages 
be  secured,  previous  to  the  payment  of  that 
money,  in  such  manner  as  the  district 
court,  directed  by  law  to  be  holden  at  King 
A  Queen  courthouse,  shall  direct;  which 
is  ordered  to  be  certified  to  the  said  district 
court." 


162 


^Beall  V.  Cockburn. 

[July,  1790.] 


Contracts— Case  at  Bar— On  the  1st  May,  1779,  C.  hav- 
iug  Bterlinsr  money  in  Jamaica,  B.  agreed,  in  writ- 
Inff.  to  give,  on  receipt  of  C.'s  bills  for  the  same, 
his  bond,  for  payment  of  jB700  current  money,  for 
each  £100  sterlinff,  payable  with  interest  from  the 
date  of  the  bills,  if  honoured;  and  when  notice  of 
payment  of  the  sterling*  money  should  be  received, 
the  current  money  due,  on  account  of  it,  to  be  put 
into  loan  office  treasury  notes,  on  Interest,  by  B., 
and  delivered  to  C. :  but  if  the  bills  were  not  hon- 
oured, the  drawer  was  not  to  be  liable  to  damages, 
and  B.  was  to  forward  the  bills,  by  the  earliest 
conveyance,  to  Jamaica  for  payment.  This  was 
not  a  sale  of  the  sterling*  money,  unless  the  bills 
were  honoured.  And  if  B.  sold  the  bills,  before 
acceptance,  he  violated  the  contract,  and  could 
not  Insist  upon  performance,  by  C.  afterwards. 
To  whom,  a  subsequent  delivery  of  the  certificates, 
without  inf orminfiT  him  of  the  circumstances,  was 
no  payment. 

Martin  Cockburn,  of  the  county  of  Fair- 
fax, received  a  letter,  dated  the  4th  of 
April,  1778,  from  his  brothers  Thomas  and 
James  Cockburn,  of  Jamaica,  informing 
him  of  their  readiness  to  pay  him  a  consid- 
erable sum  o  f  sterling  money,  which  they 
owed  him,  and  requesting  him  to  draw  on 
them  for  it. 

Having  seen  an  advertisement  of  Sam- 
uel Beall,  a  merchant  of  Williamsburg, 
giving  notice  that  he  was  a  purchaser  of 
bills  on  Europe  or  the  West  Indies,  Mr. 
Cockburn,  on  the  11th  of  February,  1779, 
addressed  a  letter  to  Mr.  George  Mason, 
junior,  which  was  the  result  of  a  conversa- 
tion between  them,  and  in  which  he  offers 
to  sell  Beall  his  bills  on  his  brothers  for 
loan  office  certificates,  to  be  procured  and 
lodged  with  Mr.  Mason,  to  be  delivered  to 
Cockburn,  on  information,  that  the  money 
for  which  the  bills  were  drawn  was  re- 
ceived, or  returned  to  Beall,  if  the  bills 
should  be  protested.  In  case  of  protest, 
Cockburn  was  not  to  be  liable  for  damages. 
This  was  enclosed  to  Mr.  Beall  by  Mr. 
Mason,  in  a  letter  of  the  14th  of  the  same 
month.  Beall,  in  reply,  dated  19th  Febru- 
ary, offers  six  pounds  in  the  paper  currency 
for  one  pound  sterling,  and  says,  ^^he  may 
rest  assured  that  I  will  use  every  means  to 
have  his  bills  presented  as  early  as 
possible;  and,  from  my  connections 
163  ''^with  Jamaica,  I  think  I  could  know 
the  event  in  three  months:"  and, 
on  the  27th  of  February,  1779,  Cockburn 
writes  another  letter,  offering  to  take  eight 
dollars   in   paper   for  one  dollar  in  specie. 


which  not  being  accepted,  Cockburn  wrote 
to  Beall  on  the  14th  of  March,  1779,  stat- 
ing that  he  had  consulted  two  or  three  gen- 
tlemen on  the  occasion,  who  agreed  with 
him,  that  Beall's  offer  was  too  low,  and 
that  Cockburn 's  proposition  was  reason- 
able. In  this  letter,  he  offers  his  bills  at 
800  per  cent,  on  the  sterling.  On  the  1st 
May,  1779,  Beall,  on  his  way  through  that 
part  of  the  country,  called  on  Cockburn ; 
and  the  following  agreement  was  entered 
into: 

'* Memorandum  of  an  agreement  made 
this  1st  day  of  May,  1779,  between  Martin 
Cockburn,  esquire,  of  Fairfax  county,  and 
Samuel  Beall  of  Williamsburg,  witnesseth, 
that  whereas  the  said  Cockburn  has  a  claim 
in  Jamaica  of  about  thirteen  or  fourteen 
hundred  pounds  sterling  money,  for  which 
said  Beall  promises  and  engages,  on  re- 
ceipt of  bills  for  the  same,  to  give  his  bond 
for  the  payment  of  the  same,  at  the  rate  of 
seven  hundred  pounds  current  money  of 
Virginia,  for  each  hundred  pounds  sterling 
money,  and  for  account  of  the  said  draught ; 
the  bond  to  be  payable  with  interest,  from 
the  date  of  the  said  bills,  if  honoured;  the 
bills  to  be  delivered,  by  Mr.  Cockburn,  to 
colonel  George  Mason,  to  come,  by  him,  to 
the  ensuing  assembly,  when  said  Beall  is 
to  give  his  bond  for  payment,  as  above. 
And  it  is  further  agreed,  when  accounts  are 
received  of  the  payment  of  the  above 
draughts,  the  money  due  on  account  thereof 
is  to  be  put  into  continental  treasury 
notes,  on  interest,  by  said  Beall,  and  deliv- 
ered to  Mr.  Cockburn. 

**  Samuel  Beall, 

** Martin  Cockburn." 

The  bills  were  drawn  and  delivered  to 
colonel  Mason,  who  carried  them  to  Wil- 
liamsburg, and  having  casually  said  that 
he  had  bills  of  exchange  at  seven  pounds 
paper  currency  for  one  pound  sterling,  a 
gentleman  declared  that  he  would  have 
given   twelve  pounds  paper  money  for  one 

pound  sterling  in  good  bills. 
164  *The  bills  were  delivered,  and  a 
bond  executed  by  Mr.  Beall,  after 
being  revised  and  corrected  by  Mr.  Mason. 
The  bond  is  dated  on  the  25th  of  May,  1779, 
the  condition  of  which,  after  stating  the 
bills  received,  proceeds  thus:  *^and  it  hath 
been  agreed,  between  the  said  parties,  that 
the  said  Samuel  Beall  shall,  by  the  earliest 
conveyance,  forward  the  said  bills  for  pay- 
ment, that,  in  case  of  protest,  the  said 
Martin  Cockburn  shall  not  be  liable  to  or 
answerable  for  any  damages,  and  that  for 
such  sum  or  sums  of  money,  as  sha^l  be 
paid,  on  account  of  the  said  bills,  or  either 
of  them,  to  the  said  Samuel  Beall,  or  his 
order,  he,  the  said  Samuel  Beall,  shall  be 
answerable  for,  and  pay  to  the  said  Mar- 
tin Cockburn,  at  the  rate  of  seven  hundred 
pounds  current  money  of  Virginia,  for  each 
and  every  hundred  pounds  sterling  money, 
which  shall  be  so  paid,  together  with  legal 
interest  thereon  from  the  before  mentioned 
6th  day  of  May,  in  continental  loan 
office  certificates  of  the  state  of  Virginia, 
or  Maryland." 

The  correspondence  between  Samuel  Beall 
and  Thomas  Webb  &  Co.,  his  agents  in 
Curacoa,  was  filed,  from  which  it  appeared 
that  Beall  had    forwarded    the    bills    in    a 
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letter,  dated  the  26th  of  May,  1779;  that 
their  receipt  was  acknowledged  in  a  letter 
dated  the  2d  of  August,  1779;  in  which 
Webb  says,  *^  opportunities  from  hence  to 
Jamaica  are  very  rare,  sometimes  not  one 
in  six  months.  A  gentleman  here,  who  has 
a  vessel  that  will  go  there  in  a  few  weeks, 
has  offered  to  take  Cockburn's  drafts;  and, 
if  they  are  honoured,  pay  us  the  amount, 
provided  we  will  take  part  in  produce. 
We  have  not  yet  agreed  with  him;  but 
insisted  on  his  paying  the  whole  in  cash ; 
however,  if  we  cannot  get  him  to  do  this, 
we  must  accept  of  his  proposal  as  we  other- 
wise may  lay  out  of  the  money,  a  consid- 
erable time." 

Beall's  letters,  the  last  of  which  is  on  the 
6th  of  December,  1779,  press  the  negotia- 
tion of  the  bills. 

On  the  27th    of    November,    1779,    Webb 

says,  *'We  have  at  length  sold  Cockburn's 

drafts  to  a  merchant  here,    who   has   sent 

them   to  Jamaica;  if   they   are   hon- 

165  cured,  he  is  to  *pay  us  the  money 
here.'*  In  April,  Webb  had  no  in- 
formation concerning  the  drafts.  On  the 
23d  of  May,  1780,  he  says,  *^ The  gentleman, 
who  had  Cockburn's  drafts  on  Jamaica, 
has  received  £S00  in  part  of  the  bill  on 
Thomas  Cockburn,  esquire,  and  was  prom- 
ised, both  by  him  and  Doctor  James  Cock- 
burn,  that  the  whole  of  the  bills  should  be 
paid  in  a  few  months.  We  have  not  yet 
received  this  ;f500,  but  expect  we  shall  in 
a  short  time;  and,  in  a  few  days,  we  shall 
have  an  opportunity  of  sending  the  bills 
down  again.  The  Mr.  Cockbums  in  Ja- 
maica did  not  accept  the  bills,  but  gave 
their  word  of  honour  that  the  money  should 
be  paid,  which  was  the  reason  that  the 
gentleman  who  held  them  did  not  have  them 
protested.  * ' 

The  bills  were  presented,  on  the  11th  of 
November,  1779,  by  Cornelius  Murray,  for 
Albinum  de  I^ima  the  indorsee.  They  were 
not  accepted,  on  account  of  the  shortness 
of  the  sight.  Thomas  Cockburn  proposed 
to  pay  ;f500  immediately,  and  the  balance 
in  a  few  months.  After  consulting  Albi- 
num de  Lfima,  Murray  closed  with  this 
proposition,  and  received  ;f210  on  the  26th 
of  November,  and  the  balance  of  the  ;f500 
on  the  20th  and  24th  of  December.  On  the 
5th  of  July,  1780,  the  bill  was  again  pre- 
sented by  Michael  Cambioso,  and  was  then 
fully  paid. 

When  presented  by  Murray,  it  was  in- 
dorsed by  Beall  to  Thomas  Webb  &  Co. ,  to 
John  H.  Meyer,  and  by  Meyer  to  David 
Albinum  de  Lima,  who  was  his  captain. 
When  the  bill  was  presented  to  Cambioso, 
the  indorsements  subsequent  to  that  to 
Thomas  Webb  &  Co.  were  struck  out,  and 
the  money  was  received  on  their  account. 

James  Cockburn  agreed,  in  like  manner 
to  pay  his  bill,  but  having,  at  length,  re- 
ceived a  letter,  from  Martin  Cockburn,  re> 
questing  him  not  to  do  so,  he  refused,  and 
the  bill  was  protested. 

Martin  Cockburn   wrote   to   his    brothers 
on  the  15th  of  April,  1780,    requesting   the 
bills    to   be   protested.     In  March   or  April 
1781,  Beall  sent  a  verbal  message  to  Cock- 
burn, informing  him  that  one  of  his 

166  bills    was   protested,    and    the  ^other 
paid.     He   said    he   should   write    by 


the  bearer  of  the  message,  but  an  invasion 
took  place;  and  the  gentleman  came  away, 
without  a  letter. 

On  the  7th  of  May,  1781,  Cockburn  writes 
to  Beall  acknowledging  the  receipt  of  the 
information,  and  says  that  he  has  never 
heard  from  his  brothers  on  the  subject.  He 
thinks,  from  the  length  of  time  and  depre- 
ciation of  money,  their  agreement  ought 
not  to  be  in  force.  He  proposes  terms  of 
accommodation ;  and  adds  that  he  is  happy 
to  be  informed  that  he  has  a  man  of  hon- 
our and  integrity  to  deal  with. 

On  the  2d  of  June,  1781,  Beall  called  on 
Cockburn,  and  paid  him  21,300  dollars,  in 
loan  office  certificates,  in  satisfaction  of 
the  bill  drawn  on  Thomas  Cockburn,  which 
had  been  paid. 

In  December  1781,  an  act  passed  contain- 
ing a  table  of  the  depreciation  of  paper 
money  by  which  the  depreciation  at  the 
time  of  the  above  payment,  amounted  to 
two  hundred  and  fifty  for  one.  Loan  office 
certificates  had  in  fact  depreciated  with 
paper  money,  but,  by  the  act  of  1781,  they 
were  payable,  by  the  government,  accord- 
ing to  their  value,  at  their  respective  dates. 

The  certificates  paid  by  Beall  to  Cock- 
burn were  many  of  them  dated  before  this 
contract,  and  the  residue  soon  after  it,  and 
appeared  to  have  been  immediately  set 
apart  for  the  purpose  of  being  paid  to  Mr. 
Cockburn. 

Beall  having  discovered  that  the  protest 
of  the  bill  drawn  on  James  Cockburn,  was 
produced  by  the  letter  of  Martin  Cockburn, 
instituted  a  suit  at  law  on  the  protested 
bill,  and  Martin  Cockburn  brought  a  suit 
in  chancery  to  in  join  Beall  from  proceeding 
at  law,  and  to  oblige  him  to  return  the 
money  he  had  received,  and  to  take  back 
his  certificates,  alleging  fraud  in  the  orig- 
inal contract ;  and,  in  the  subsequent  delay, 
and  in  the  indorsation  of  the  bills,  also 
alleging,  that  it  was  unknown  to  him  when 
he  received  the  certificates  in  June  1781, 
that  Beall  had  assented  to  these  de- 
lays. 
167  *In  March  1789,  the  chancellor  de- 
livered the  following  decree : 
The  court  is  of  opinion,  that  the  agree- 
ment, between  the  plaintiff  and  defendant, 
was  broken,  by  the  latter,  in  selling  the 
bills  of  exchange  before  they  were  ac- 
cepted by  the  persons  on  whom  they  were 
drawn,  and  in  failing  to  give  notice  so 
early  as  it  ought  to  have  been  given,  to  the 
plaintiff  of  the  acceptance  of  the  bill  drawn 
on  Thomas  Cockburn ;  and  therefore  that 
the  said  agreement  was  no  longer  binding 
on  the  plaintiff;  and  the  delivery  of  the 
certificates  to  him,  in  June,  one  thousand 
seven  hundred  and  eighty-one,  was  not  a 
payment,  barring  him  of  any  relief,  to 
which,  otherwise,  he  would  have  been  en- 
titled, and  that  the  defendant  ought  not  to 
recover  the  money  for  which  the  bills 
were  drawn  upon  James  Cockburn.  There- 
fore the  court  doth  order  and  decree,  that 
upon  the  plaintiff's  redelivering  or  tender- 
ing, to  the  defendant,  the  said  certificates 
received  in  June  1781,  the  defendant  do  pay 
to  the  plaintiff  one  thousand  one  hundred 
and  forty-six  pounds  twelve  shillings  and 
three  pence  current  money  of  Virginia, 
equal   in     value     to    ;fll67.     10.    5Ji,    cur- 


iii 


\ 


688 


4  CALL 


BBALL  V,  COCKBCRN. 


I68>I70 


rent  money  of  Jamaica,  with  interest  on 
;f491.  1.  4.  part  thereof,  from  the  30th  of 
November,  1779,  and  upon  ;f655.  10.  11.  the 
residue,  from  the  5th  of  July,  1780,  and 
the  costs  of  the  plaintiff  in  this  suit,  and 
that  the  injunction  to  stay  the  proceeding's 
in  the  action  at  common  law  tp  recover  the 
money,  for  which  the  bills  were  drawn  on 
James  Cockburn,  be  made  perpetual;  and 
that  the  defendant  deliver  up  the  last  men- 
tioned bills  of  exchange  to  the  plaintiff, 
and  pay  to  him  the  costs  of  that  suit.'* 

From  which  decree  the  defendant  ap- 
pealed to  the  court  of  appeals. 

Wickham  for  the  appellant. 

The  first  point,  insisted  on  for  the  appel- 
lant in  this  case,  is, 

That  the  original  contract  was  a  fair 
one  in  itself. 

Beall,    a    merchant   in    want   of    specie, 

oblig'ed  to  obtain  it    on    any    terms,    was 

more  in   the  power  of  Cockburn   than 

168      ^Cockburn  in  his.     All  the  particular 

circumstances  of  the  case  establish  the 

fairness   of    the  contract.     Examine  them. 

The  bill  states,  that  the  proposal  came 
from  Beall,  and  that  the  price  was  left  to 
his  honour;  but  the  fact  is,  that  no  bar- 
gain was  ever  concluded  with  more  caution. 
Examine  the  correspondence  which  pro- 
ceeded the  contract.  The  defendant  writes 
to  Mason,  who  opens  the  business  to  Beall. 
He  then  transmits  his  terms  through  Ma- 
son. These  being  rejected,  and  six  hundred 
per  cent,  offered,  he  consults  with  those 
whom  he  could  confide  in,  and  offers  to  sell 
at  eight  hundred  per  cent.  At  length,  the 
contract  is  concluded  at  seven  hundred  per 
cent,  on  the  sterling. 

The  only  objection  is,  Beall' s  letter  to 
George  Mason,  informing  him,  that  he 
thinks  he  can  get  information  of  the  fate 
of  the  bills,  in  three  or  four  months.  This, 
however,  proves  nothing;  for  he  might 
have  had  reason  to  think  so  at  the  time; 
indeed  the  depositions  of  Harper  and  others 
prove  that  it  might  possibly  be  done :  and, 
if  it  was  not,  it  was  probably  owing  to  the 
casualities  of  war.  But  the  contract  was 
not  founded  on  this  letter;  nor  is  Beall  re- 
stricted to  any  particular  time ;  which  could 
only  have  been  inserted  to  guard  against 
depreciation ;  and  Cockburn  had  no  idea  of 
that,  for  he  wanted  certificates,  on  loan. 
Time  then  was  indifferent  to  him ;  and, 
accordingly,  he  fixes  none.  Besides  this, 
at  most,  could  only  go  to  a  breach  of  the 
contract,  which  would  be  the  subject  of 
damages. 

The  appellee  has  acknowledged  the  con- 
tract to  t^  good,  by  every  step  he  has 
taken.  Thus  his  letter  to  his  brothers,  in 
April  1780,  directing  the  bills  to  be  pro- 
tested, assigns  as  the  reason,  for  that  ex- 
traordinary measure,  the  depreciation  of 
the  money,  and  not  the  misconduct  of  Beall : 
nor  does  he,  in  any  of  his  transactions 
with  Mason  and  others,  ever  hint  at  impo- 
sition. On  the  contrary,  in  his  letter  to 
Beall,  after  he  heard  that  one  of  the  bills 
was  paid,  and  the  other  protested,  he  says, 
that  he  doubts  not,  that  he  has  a  man  of 
honour  to  deal  with.  Liastly,  his  receiv- 
ing the  certificates  without  objection,  ad- 
mits the  fairness  of  the  contract,  and 
establishes  its  validity. 


169  *This  puts  an  end    to  the   contest. 
For  when  a  contract    is    made,    both 

parties  are  bound.  Had  it  proved  disad- 
vantageous to  Beall,  he  could  not  have  an- 
nulled it:  neither  ought  the  appellee  to 
have  it  in  his  power  to  do  so.  For  it  is 
not  on  the  footing  of  those  contracts  which 
are  set  aside  in  equity:  that  only  hap* 
pens  when  the  agreement  was  originally 
void,  or  one  of  the  parties  is  unable  to  per' 
form,  in  which  case  the  other  is  excused. 
But,  as  nothing  of  that  kind  exists  in  the 
present  case,  an  action  for  damages  is  the 
only  remedy  of  the  appellee,  in  case  Beall 
has  broken  his  engagements. 

The  question  then  is,  has  he  committed 
a  breach? 

The  first  charge  is,  that  he  sold  the  bills ; 
but  it  will  hardly  be  contended  that  a  mere 
endorsement,  which  was  necessary  for 
negotiation,  was  a  sale.  Payment  could 
not  have  been  obtained  from  the '  drawees 
without ;  for  they  were  payable  to  the  order 
of  Beall.  The  appellee  therefore  must 
prove  the  sale ;  but  this  he  cannot  do ;  for 
the  evidence  is  the  other  way.  Beall's  let- 
ter of  the  26th  of  May,  desires  Webb  &  Co. 
not  to  sell,  but  to  remit  the  bills  as  early 
as  possible  for  payment,  and  to  be  careful 
in  whose  hands  they  are  negotiated.  Their 
answer,  in  August,  states  that  a  gentleman 
offers  to  take  the  bills ;  and  if  honoured, 
to  pay  the  amount;  which  necessarily  im- 
plied, that  they  were  to  be  returned,  if  not 
honoured.  The  same  idea  prevails  in  their 
letter  of  the  22d  of  November ;  and  the  bills 
were,  in  fact,  returned  to  Webb  &  Co.  with- 
out any  demand  for  repayment ;  which  is 
a  certain  proof  that  they  were  not  sold ; 
particularly,  as  the  endorsements  were 
special. 

But  admitting  them  to  have  been  sold, 
that  will  be  no  reason  to  avoid  the  con- 
tract. The  most  that  could  be  contended 
for  is,  that  Beall  had  covenanted,  that 
Cockburn  should  not  be  answerable  for 
damages  in  case  the  bills  were  protested. 
But  one  of  them  has  been  actually  paid ; 
and  the  other  is  now  in  Beall's  hands,  who 
is  therefore  able  to  perform  his  stipula- 
tion, and  consequently  the  appellee  is  not 
injured. 

170  *Therefore  as  the  bills  were  not 
sold,  and  the  appellee  has  not  sus- 
tained any  damage  from  the  conduct  of 
Beall,  there  is  no  ground  for  setting  aside 
the  contract;  and  consequently,  one  of 
the  main  pillars  of  the  decree  falls  to  the 
ground. 

The  third  point  is,  that  credit  was  given 
to  the  drawees.  But  if  so,  Beall  had  no 
hand  in  it :  nor  had  Webb  &  Co. ;  for  it 
was  all  done  before  they  had  any  knowledge 
of  it.  But  then  it  is  said  that  there  was 
delay  in  protesting  the  bill:  which,  how- 
ever, admits  of  the  same  answer ;  it  was 
done  without  the  knowledge  of  Beall,  or 
Webb:  and  the  appellee  has  sustained  no 
injury  from  it;  and  could  sustain  none, 
because  the  credit  discharged  the  drawer. 
Gee  V.  Brown,  2  Stra.  792;  Hull  v.  Pitfield, 
1  Wils.  46,  at  the  same  time  that  it  rendered 
Beall,  if  acquainted  with  the  transaction, 
liable  to  pay  the  paper  money:  which 
gave  Cockburn  a  certain  advantage. 

There  was  no  delay   in    negotiating   the 
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bills.  For  they  were  sent  to  the  West  In- 
dies two  days  after  Beall  received  them ; 
and  in  Aug^ust  followini^  Beall  writes  to 
Webb  &  Co.,  that  he  presumes  the3'  have 
been  paid ;  and  begs  them  to  hurry  the 
information  with  respect  to  It;  and,  in 
December,  he  writes  that  he  is  impatient 
to  hear  the  fate  of  the  bills.  The  first 
intelligence,  however,  which  he  gets  upon 
the  subject  is  contained  in  a  letter  dated  in 
May  1780;  but  when  it  was  received  is  un- 
certain. In  the  mean  time  Cockbum  rests 
quiet,  and  takes  no  steps,  except  his  letter 
to  his  brothers  in  April  of  that  year,  direct- 
ing a  protest,  although  he  could  so  easily 
have  made  enquiries  of  Beall  as  to  the  tid- 
ings, if  any,  which  he  had  received  con- 
cerning the  bills. 

But  the  receipt  of  the  certificates,  by  the 

.  appellee,  is  conclusive.     It  was  done   with 

his    eyes   open ;  and    his  plea  of  ignorance 

will  not    avail   him ;  for  he  probably  knew 

.  all  the  circumstances ;  and  if  not,  it   is   of 

no   consequence,    as   his   acceptance  binds 

.  him  ;  especially    as  he  kept  the  certificates 

several  years,  without  complaint. 
171  *The    appellee    has    sustained    no 

loss,  except  what  resulted  from  the 
state  of  the  times.  He  sold  his  sterling 
money  for  a  depreciating  currency,  and  he 
has  suffered  by  it;  but  it  was  damnum 
absque  injuria ;  it  was  the  common  lot  of 
all  who  sold  property  at  that  period.  A 
man  in  those  days,  sold  land  upon  credit 
for  paper  currency ;  the.  money  depreciated, 
but  still  the  contract  was  good ;  and  there 
is  no  more  reason  for  annulling  the  agree- 
ment in  the  present  case,  or  of  affording 
an3'  other  relief,  than  there  would  be  for 
interposing  in  such  a  sale  of  lands,  as  that 
just  mentioned. 

The  contract  then  is  valid ;  and  if  the 
appellee  has  sustained  any  injury,  he  must 
resort  to  a  court  of  law ;  for  a  court  of 
equity  has  nothing  to  do  with  it.  He  has 
his  bond  and  agreement;  and  if  he  has 
suffered  any  injury  from  the  misconduct 
of  the  appellant,  a  jury  will  afford  him  ad- 
equate redress. 

John  Taylor,  for  the  appellee.  The  whole 
case  depends  upon  the  contract  which  was 
inchoate  on  the  Ist,  and  perfected  on  the 
25th  of  May,  1779;  and  should  be  thoroughly 
understood  before  we  proceed.  Was  it  final, 
or  contingent?  And,  if  contingent,  on  what 
contingencies  did  it  depend? 

It  occurs,  here,  to  enquire,  whether  any 
thing  was  understood,  on  the  1st  of  May, 
1779,  not  expressed  in  the  written  memo- 
randum? 

The  bond  is  a  written  evidence,  that 
there  was:  It  is  a  solemn  and  formal  ad- 
mission of  the  fact,  while  it  was  fresh  in 
Beairs  memory.  The  transaction,  on  the 
1st  of  May,  was  only  to  mark  the  outlines 
of  the  contract ;  that,  on  the  2Sth,  more  at 
large,  explained  the  intention  of  the  par- 
ties. 

It  is  not  necessary,  for  me,  to  contend 
for  an  unwritten  agreement,  in  opposition 
to  the  written  contract,  because  the  written 
agreement  of  the  25th  of  May,  does,  suffi- 
ciently, disclose  the  ideas  of  the  parties. 
Mr.  Beall  stipulates,  on  his  part, 
1.  To  forward  the  bills,  by  the  earliest 
conveyance,  for  payment. 
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*2,  That,  in   case    of    protest,    Mr. 
Cockbum  was  to  be  answerable  for  no 
damages. 

3.  To  pay  for  any  monies  received,  as 
soon  as  the  amount  could  be  known,  in 
certificates. 

Here,  then,  were  three  contingencies, 
upon  which;  the  perfection  of  the  contract 
depended;  and,  if  it  did,  then  they  were 
conditions  precedent ;  and  this  was  a  con- 
tract executory. 

Could  a  case  have  existed  in  which  an 
exact  and  critical  compliance,  with  the  in- 
tention of  the  parties  to  a  contract,  was 
more  important?  And  were  not  all  these 
conditions  founded  in  strict  justice;  and 
calculated  to  prevent  an  undue  advantage 
from  being  obtained? 

These  three  conditions  were  linked  to- 
gether, and  serve  to  shew  what  Mr.  Cock- 
burn^s  great  object  was.  It  was  despatch. 
He  wished  to  transfer  his  property  to  his 
own  country.  But  he  saw  the  peril  of  do- 
ing it,  owing  to  the  continual  depreciation 
of  paper  of  every  denomination.  Against 
this  peril  he  had  a  right  to  stipulate  for 
every  precaution.  On  his  part,  despatch 
would  be  a  great  security  against  a  consid- 
erable loss,  as  it  would  also  on  the  part  of 
Mr.  Beall,  in  case  of  a  sudden  peace ;  for 
no  other  event  could  have  interested  faim 
in  favour  of  despatch. 

In  pursuance  of  this  object,  Mr.  Cockbum 
drew  his  bills  at  thirty  days  sight.  If  he 
only  meant  to  put  his  money  at  interest, 
why  does  he  stipulate  for  the  earliest  con- 
veyance of  the  bills?  Why  draw  them  at 
this  short  sight?  And  why  is  it  part  of  the 
contract,  that  the  certificates  should  be 
paid,  as  soon  as  notice  could  be  got  of  any 
monies  received?  His  money  was  at  inter- 
est if  the  contract  should  be  eventually  ex- 
ecuted from  the  date  of  Mr.  Beairs  bond 
in  the  penalty  of  ;^19,363.  15.  10. ;  and  it 
was  at  interest  in  the  shape  of  certificates 
too.  If  this,  then,  was  the  sole  object  of 
his  wishes,  it  was  accomplished  on  the 
execution  of  the  bond;  and  delay  in  the 
negotiation  would  have  been  no  concern  of 
his.  But  the  careful  manner  in  which 
he  attempts  to  guard  against  delay,  shews 
that  he  had  other  objects ;  and  proves 
173  *that  he  meant  to  keep  a  power  over 
the  further  disix>sition  of  his  prop- 
erty, ^fter  it  was  converted  into  the  shape 
of  certificates,  for  very  obvious  reasons. 

Whatever  were  Mr.  Cockbum *s  motives, 
he  made  these  conditions  of  the  contract: 
that  the  bills  should  be  forwarded  by  the 
earliest  conveyance,  for  payment ;  that,  in 
case  of  protest,  no  damages  should  ensue ; 
that,  in  case  of  payment,  he  should  receive 
the  certificates,  as  soon  as  possible;  and 
that,  in  the  mean  time,  while  these  events 
were  contingent,  he  should  not  take  any  of 
Mr.  Beall's  money,  because,  he  might,  in 
evenn,  be  entitled  to  none.  How  were  these 
conditions  complied  with  on  the  part  of 
Mr.  Beall? 

Were  the  bills  forwarded  by  the  earliest 
opportunity?  Although  one  party  seems  to 
require,  and  the  other  to  undertake,  that 
extraordinary  diligence  should  be  used  in 
presenting  the  bills  for  payment,  let  us  sup- 
pose for  argument  sake,  that  Mr.  Beall  was 
only  bound  to  use  ordinary  diligence.     Did 
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he  even  come  up  to  this  idea?  Mr.  Beall  is 
ansv^erable  for  the  delays  add  conduct,  of 
every  kind,  of  every  intermediate  person, 
from  himself  to  the  drawee.  It  was  his 
business  to  employ  such  agents  as  would 
comply  with  his  stipulation.  Here  I  must 
resort  to  his  own  disclosures.  Thomas 
Webb  &  Co.,  instead  of  forwarding  the 
bills  immediately,  entered  into  a  negotia- 
tion for  disposing  of  them.  This  negotia- 
tion, from  the  manner  it  is  spoken  of, 
evidently  consumed  some  time,  which  ought 
to  have  been  employed  in  searching  for  an 
opportunity  to  forward  the  bills.  The  let- 
ter conveying  this  information  is  dated  the 
11th  of  August,  1779;  and  the  agents  of 
Mr.  Beall,  in  the  West  Indies,  had  then 
been,  for  some  time,  possessed  of  the  bills. 
For,  on  the  27th  of  November,  1779,  they 
write,  **We  have,  at  length,  sold  the  bills 
to  a  merchant,  who  has  sent  them  to  Ja- 
maica, &c."  So  that  they  had  been  em- 
ployed above  four  months,  in  attempting  to 
sell  the  bills.  Was  this  forwarding  them, 
by  the  earliest  opportunity,  for  payment? 
But,  what  is  very  remarkable,  no  sooner 
are  the  bills  sold,  than  they  are  sent  off  by 
the  purchaser  to  Jamaica,  for  pay- 
174  ment.  The  transfer  at  ^once  anni- 
hilatefs  the  difficulties  attending  the 
communication  between  Curacoa  and  Ja- 
maica. Again,  within  23  days,  they  say, 
maugre  all  these  difficulties  so  seriously 
dwelt  upon  in  the  answer,  *'We  are  mo- 
mently expecting  to  hear  the  fate  of  Cock- 
burn's  drafts." 

But  why  need  I  argue  to  prove  that  neither 
extraordinary  nor  ordinary  diligence,  was 
used  in  preisenting  the  bills  for  payment. 
It  was  near  two  years  before  Mr.  Cock- 
burn  received  any  account  of  them.  Mr. 
Beall  hesitates,  doubts  whether  he  could 
have  promised  that  th^y  should  be  returned 
in  four  months.  Two  years.  How  does 
this  term  comport  with  the  evident  inten- 
tion of  the  contract ;  with  despatch  in  pre- 
senting; with  thirty  days  only;  with  the 
idea  of  quick  payment  in  this  depreciating 
commodity? 

It  is,  however,  attempted  to  be  accounted 
for  in  the  answer,  by  ringing  in  our  ears 
the  changes  upon  Virginia,  Jamaica  and 
Curacoa.  It  was  caused  by  the  circuitous 
voyage  from  Virginia  to  Curacoa,  from 
Curacoa  to  Jamaica,  from  Jamaica  to  Cura- 
coa, and  from  Curacoa  to  Virginia.  Was 
it  equal  to  a  voyage  round  the  world?  If 
we  knew  nothing  of  the  geography  of  the 
places,  but  judged  by  the  time  only,  we 
must  conclude  that  it  was. 

Do  we  not  account  for  the  delay,  by  say- 
ing, that  it  was  caused  by  the  negotiations 
of  Mr.  Beall's  agents  for  the  sale  of  the 
bills  in  Curacoa,  and  by  the  chafferings 
with,  and  indulgence  given  to  the  drawees 
in  Jamaica,  after  the  bills  were  presented 
for  payment? 

But  is  it  incumbent  upon  us  to  account 
for  the  delay  at  all?  Surely  not.  It  is  Mr. 
Beairs  duty  to  do  it.  He  endeavours  to  do 
so,  by  recurring  to  circumstances  fixed, 
immutable,  and  known  to  the  parties  at 
the  time  of  the  contract.  Virginia,  Ja- 
maica and  Curacoa  have  not  changed  their 
positions  since  the  contract.  Mr.  Beall, 
knowing  their  geography,    thoroughly   ac- 


quainted with  the  time  necessary  to  expend 
in  this  circuitous  voyage,  stipulates  for 
despatch ;  opens  a  negotiation  to  be  com- 
pleted in  that  space.  Mr.  Beall  has  failed 
on  his  part.     Shall  he  excuse  himself 

175  without  ^alleging  any  thing  new? 
If  he  knew,  at  the  time  of  the  con- 
tract, that  this  circuitous  vogage  would 
expend  two  years,  was  it  right  to  hold  out 
an  idea  of  despatch  to  a  man,  not  engaged 
in  mercantile  pursuits,  and  who  relied  upon 
Mr.  Beall's  known  acquaintance  with  the 
subject?  If  Mr.  Beall  could  do  this,  then 
he  may  be  said  to  have  had  an  excuse, 
ready  cut  and  dry,  for  breaking,  at  the 
very  time  of  making  the  contract.  If  he 
could  not,  then  he  has  in  no  manner  at- 
tempted to  account  for  this  gross  delay. 

In  arguing  to  prove  the  first  condition 
broken,  I  have  unavoidably  established  the 
breach  of  the  third  also.  That  the  certifi- 
cates were  not  paid  as  soon  as  the  payment 
of  the  money  received  could  be  known,  nor 
within  a  reasonable  period  after  it  was 
known.  For  Mr.  Beall's  disclosures  shew, 
that  his  agents  in  Curacoa  wrote  to  him, 
on  the  23d  of  May,  1780,  that  ^500  of  the 
money  was  paid ;  and  yet  he  offered  no  cer- 
tificates until  June  1781,  above  one  year 
afterwards. 

Thus  the  first  and  third  breaches  are 
clearly  established. 

But  the  second  breach  is  the  principal 
point: 

In  case  of  protest,  Mr.  Cock  burn  was  to 
be  answerable  for  no  damages.  In  this 
event,  all  was  to  stand  for  nothing.  As 
in  case  of  no  payment,  Mr.  Beall  paid 
nothing;  for  he  only  stipulates  to  pay  for 
the  money  actually  received;  so,  in  the 
same  event,  Mr.  Cockburn  loses  nothing. 
The  contract  sufficiently  discloses  this  idea; 
and  this  idea  is  conformable  to  the  spirit  of 
those  letters ;  of  which  Mr.  Beall  in  his  an- 
swer says,  the  contract  was  pursuant. 

It  is  conformable,  too,  to  the  caution  of 
a  plain  honest  man,  fearful  of  involving 
himself,  and  too  virtuous  to  be  artful,  or 
suspicious.  Let  the  contract,  his  letters, 
and  the  whole  complexion  of  the  case,  bear 
witness  to  the  justice  of  this  character, 
when  applied  to  Mr.  Cockburn. 

What  was  meant  by  this  stipulation? 
Was  it  a  substantial,  virtual  protest?  Or 
a  formal  protest  only? 

Could  it  have  been    the   intention   of  the 

parties,   that  Mr.    Beall   should    offer    the 

bills    for    payment;    that    payment, 

176  *within  thirty    days,    should   be   re- 
fused ;    that    he    might     then    enter 

into  a  negotiation  with  the  drawee;  that 
he  might  solicit,  and  solicit :  indulge  and 
indulge;  retaining  always  the  power  of 
having  a  formal  protest;  and  producing 
great  and  unexpected  delay?  It  could  not. 
For  if  Mr.  Beall  could  do  this,  where  was 
the  use  of  the  30  days  precaution?  What 
was  the  effect  of  the  ^ipulation  to  forward 
the  bills,  by  the  earliest  conveyance,  for 
pavment?  What  became  of  the  stipulation 
holding  out  an  idea  of  a  rapid  payment  in 
certificates?  They  were  all  nugatory.  If 
he  might  do  this,  then  he  might,  without 
the  concurrence  of  Mr.  Cockburn,  alter 
the  terms,  the  spirit,  and  the  letter  of  the 
contract.     He  might  give  it  an   entire  new 
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complexion.  Do  the  principles  of  law,  or 
equity,  warrant  this? 

As  I  take  it,  Mr.  Beall  was  bound  to  re- 
quire a  categorical  answer,  within  the 
thirty  days.  Under  the  contract,  he  could 
say  nothing,  but  pay,  or  protest. 

This  will  be  manifest  by  considering  the 
consequences,  if  he  could  prolong  the  in- 
dulgence to  a  term  beyond  thirty  days. 

1.  Expedition,  the  great  object  of  the 
contract,  was  defeated. 

2.  Mr.  Beall  might  speculate  safely  at 
Mr.  Cockburn's  risque. 

3.  By  holding  up  the  bills,  and  having  an 
eye  to  the  progress  of  the  certificate  de- 
preciation, he  might  diminish,  to  the  low- 
est value,  what  he  was  to  pay ;  and,  if  the 
certificates  appreciated,  by  having  the  bills 
protested,  he  might,  at  any  moment,  dis- 
solve the  contract. 

4.  He  might,  for  an  unlimited  period, 
deprive  Mr.  Cockbum  of  the  use  of  his 
property  in  any  shape,  and  keep  him  in  a 
state  of  suspense. 

Now  was  it  intended  by  this  contract, 
that  Mr.  Beall  should  be  invested  with 
these  powers,  which  might  be  exercised  in 
a  manner  so  detrimental  to  Mr.  Cockburn? 
If  not,  then  the  court  will  not  regard  the 
ceremonial,  but  the  essential  of  a  pro- 
test. 
177  *After  the  bills  were  presented,  and 
payment  refused  within  the  thirty 
days,  they  were  substantially,  and  to  all  in- 
tents and  purposes,  protested.  The  con- 
tract was  effectually  annulled :  nor  could 
Mr.  Beall,  or  his  agent,  without  the  con- 
currence of  Mr.  Cockburn,  continue  it  a 
moment  longer.  Mr.  Beall  took  the  bills 
upon  the  terms  of  an  acceptance  within 
thirty  days.  If  this  term  was  not  complied 
with,  he  was  absolved  from  his  contract; 
nor  could  he  ever,  by  his  own  act,  place 
himself  in  so  advantageous  a  position,  as 
to  be  able  to  say,  let  this  contract  be  void, 
or  let  it  be  binding.  The  event  and  not 
Mr.  Beall  was  to  decide  this:  And  the 
event  spoke,  at  the  same  moment,  to  both 
parties,  *^Your  contract  is  annulled." 

At  this  moment,  Mr.  Beall  was  released 
from  the  contract.  Every  thing  after- 
wards was  a  voluntary  and  ex  parte  busi- 
ness— a  process  without  authority. 

To  understand  the  prejudice  which  Mr. 
Cockburn  would  sustain  if  not  redressed, 
we  must  look  back  to  the  epoch  of  the  trans- 
action ;  nor  will  our  attention  be  taken  ott 
from  the  uncertainty  which  then  existed, 
to  contemplate  our  present  happier  pros- 
pects. 

By  the  delay,  the  effect  of  this,  ex  parte, 
process,  Mr.  Beall  would  have  enabled  him- 
self to  watch  for  the  lowest  point  of  depre- 
ciation, and  to  have  paid  the  certificates 
at  that  moment.  He  actually  availed  him- 
self of  this  critical  point.  In  June  1781, 
he  paid  the  certifioates:  which  were  not 
then  worth  £20.  It  is  unimportant  to  en- 
quire whether  Mr.  Beall  gained,  or  not.  It 
is  evident  that  Mr.  Cockburn,  by  this  pro- 
cess, sustained  an  immense  loss.  He  was 
losing  an  estate,  and  getting  a  song. 

If  subsequent  events  might  have,  in  some 
small  degree,  repaired  this  loss,  it  is  no 
defence  for  Mr.  Beall.  But  even  subse- 
quent events,    unexpected   by    many,    and 


reckoned  fortunate  by  all  who  reflected  in 
June  1781,  have  not  placed  Mr.  Cockbum 
where  he  might  have  been,  if  the  contract 
had  been  strictly  pursued.  In  1779,  he 
might  have  invested  the  certificates  in 
178  property  to  great  advantage,  so  as  *to 
have  wholly  prevented,  or  greatly  to 
have  lessened'  the  loss ;  and  the  progress  of 
depreciation  would  very  probably  have 
suggested  the  idea  to  him. 

I  have  urged  the  consequences  to  show  the 
extreme  injustice  of  swerving  from  the 
contract;  or  of  substituting  a  formal,  in 
the  place  of  a  substantial  fulfilment  of  it. 

The  bills,  then,  not  being  accepted, 
within  thirty  days  after  they  were  pre- 
sented, was  a  complete  protest  under  the 
contract,  and  an  abrogation  of  it. 

Perhaps  I  may  be  accused    of   assuming 
this  fact. 

It  is  proved  as  far  as  a  negative  can  be 
proved  by  the  length  of  time,  by  the  letters 
of  Webb  &  Co.  and  by  the  depositions. 
But,  be  that  as  it  may,  it  is  incumbent 
on  Mr.  Beall  to  prove  the  contrary;  and, 
if  he  does  not,'  it  will  be  presumed  against 
him,  under  that  rule  of  evidence  which 
declares,  that  if  a  man  has  the  testimony 
in  his  own  hands,  and  will  not  produce 
it,  the  presumption  is,  that  it  is  against 
him.  And  this  part  of  the  transactions  was 
conducted  by  Mr.  Beall  and  his  agents ;  for 
they  presented  the  bills. 

Thus  it  is  clear  to  me,  that  Mr.  Beall  has 
broken  the  spirit,  and  even  the  letter,  of 
this  contract,  in  every  article;  that  the 
contingencies,  on  which  it  depended,  never 
happened;  and,  that  it  was,  therefore, 
annulled. 

The  argument,  so  far,  goes  to  the  whole 
case.  Did  the  transaction  of  the  2d  of 
June,  1781,  create  a  distinction  in  ^vourof 
Mr.  Beall?  It  did  not.  For  Mr.  Beall  did 
not  then  disclose  the  steps  which  had  been 
taken  with  the  bills:  and  therefore,  the 
transaction  will  operate   in  two  ways  only. 

1.  It  will  remain  a  monument  of  Mr. 
Cockburn 's  upright  intention,  which  is  ob- 
vious throughout  the  transaction. 

2.  It  would  have  been  a  ground  of  juris- 
diction, in  this  court,  if  no  other  i^ronnd 
had  existed. 

Mr.  Beall  ought  to  have  apprised  Mr. 
Cockburn  of  the  causes  which  had  occa- 
sioned the  delay  of  presenting  the  bills  to 
the  drawees,  and  the  receipt  of  the  j^SOO; 
why  he  had  not  paid  the  certificates  as 
soon  as  it  was  paid,  together  with  all  the 
other  circumstances  necessary  to  the 
179  enabling  *him  to  form  a  correct  judg- 
ment of  the  whole  transaction.  And 
if  he  neglected  to  do  so,  he  will  not  be 
permitted  to  avail  himself  of  his  own  sup- 
pression of  all  the  material  facts,  and  to 
urge  the  acceptance  of  the  certificates  by 
Mr.  Cockburn,  at  a  time  when  he  was  en- 
tirely ignorant  of  all  the  transactions. 

Mr.  Cockbum 's  directing  the  bills  to  be 
protested,  was  not  objectionable:  It  was 
justified  by  the  delay;  which  was  a  solid 
ground  for  suspicion,  that  the  contract  was 
broken:  and  the  letter,  which  contained 
the  instruction,  is  written  in  a  spirit  of 
honour,  justice,  and  solicitude  to  act  prop- 
erly. 

One  word  more    on    the  subject    of    Mr. 


4  CALL 


BBALI.  V,  COCKBURN. 


180-182 


Beall's  delays.  When  the  £500  was  received 
from  Thomas  Cockburn,  and  time  given  for 
the  residue,  it  amounted  to  the  taking  of 
the  whole  of  that  bill  upon  himself  by 
Beall ;  and  he  ought  immediately  to  have 
paid  certificates  for  the  full  contents  of  it ; 
but  this  he  neglected  to  do ;  and  therefore, 
in  that  respect,  too,  broke  his  contract, 
which  he  ought  also  to  have  imparted  to 
Mr.  Cockburn  in  June  1781,  when  the  cer- 
tificates were  accepted  by  the  latter;  but 
without  the  smallest  hint  at  this  omission, 
on  the  part  of  Mr.  Beall. 

To  sum  up  all  in  a  few  words:  Mr. 
Beall  broke  his  contract  in  these  particu- 
lars, namely:  in  not  forwarding  the  bills 
to  the  drawees  for  payment,  by  the  earliest 
conveyance ;  in  selling  the  bills  before  ac- 
ceptance, although  no  property  had  then 
vested  in  him;  and  thus  subjecting  the 
drawer  to  the  hazard  of  damages  if  they 
should  be  protested ;  in  concealing  the  pay- 
ment of  the  bill  on  Thomas  Cockburn  for  up- 
wards of  18  months  after  the  money  was 
received;  in  not  paying  the  certificates 
*'so  soon  as  payment  of  the  bill  was 
known  ;"  and,  finally,  in  concealing  all  the 
material  circumstances  and  transactions, 
relative  to  the  bills^  from  Mr.  Cockburn : 
And,  after  so  many  infractions  of  the  con- 
tract upon  his  part,  he  cannot  insist  upon 
performance  of  it  by  Mr.  Cockburn,  espe- 
cially when  it  has  been  put  an  end  to  by 
the  refusal  of  the  drawees  to  pay  the 
180  bills,  which,  *ipso  facto,  as  before 
observed,  annulled  the  bargain;  for 
by  the  terms  of  the  contract,  there  was  to 
be  no  sale  of  the  sterling  money,  unless  the 
bills  were  honoured. 

The  jurisdiction  of  the  court  of  chancery 
was  clear,  1,  upon  the  ground  of  fraud  in 
suppressing  the  facts ;  2,  upon  the  want  of 
a  discovery  of  those  facts;  3,  upon  the 
ground  of  compelling  Mr.  Beall  to  surrender 
the  protested  bill,  and  desist  from  further 
prosecution  of  the  suit  commenced  in  the 
general  court. 

Marshall,  in  reply. 

The  questions,  on  which,  as  it  would  seem 
to  me,  this  case  must  depend,  are 

1st.  Is  the  contract  a  fair  one? 

2ndly.  Is  there  any  thing  in  it,  which 
will  authorize  a  court  of  equity  to  set  it 
aside? 

3dly.  Is  there  any  thing  in  the  subse- 
quent conduct  of  Mr.  Beall,  which  will  avoid 
the  contract,  or  which  will  justify  this 
court  in  avoiding  it? 

1st.  The  contract  is  a  fair  one. 

The  counsel  for  the  appellee  seems  to 
have  relinquished  this  point;  but  I  deem 
it  too  important  in  the  cause,  to  pass  it 
over  in  silence. 

The  circumstances  of  unfairness  stated 
in  the  bill,  are 

1st.  That  the  contract  was  proposed  by 
Mr.  Beall. 

2d.  That  he  afterwards  came  to  the  house 
of  Mr.  Cockburn  for  the  purpose  of  com- 
pleting it. 

3d.  That  Cockburn,  unacquainted  with 
the  subject,  left  the  price  to  Beall* s  hon- 
our, who  wrote  the  agreement,  and  deceived 
him  in  the  price. 

4th.  That  Beall   deceived   him,    also,    in 


the  time  which  would  be  employed  in  ne- 
gotiating the  business. 

In  answer  to  these  statements,  it  is  to  be 
observed, 

1st.  That  the  contract  was  not  proposed 
by  Mr.  Beall.  The  letter  of  February  14th 
from  Mason,  inclosing  that  of  February 
11th,  from  Cockburn,  shews  the  proposi- 
tion to  have  'been  made  by  Cockburn  him- 
self. 

181  *2d.    That    Beall     called    on    him, 
while  on  a  journey,  is  a  circumstance 

to  which  no  importance  can  be  given. 

3d.  There  is  no  proof  or  reason  to  believe 
that  Cockburn  was  unacquainted  with  the 
current  value  of  money  in  Jamaica ;  or  that 
its  price  was  fixed  by  Beall.  There  is  no 
testimony  in  support  of  either  proposition. 
The  answer  denies  them.  They  are  con- 
troverted by  Cockburn 's  own  letter  of  the 
11th,  and  more  especially  by  that  of  the 
27th.  That  the  agreement  is  in  the  hand- 
writing of  Mr.  Beall,  can  avail  nothing ; 
because,  no  other  person  having  been  pres- 
ent, it  must  have  been  written  by  one  of 
them,  and  it  is  not  even  alleged  that  any 
thing  was  inserted  in  the  agreement,  not 
understood. 

Deception  in  the  price  then  is  disproved. 

But  could  the  bills,  according  to  their 
then  current  price,  have  been  sold,  at  a 
higher  exchange? 

Cockburn  has  taken  no  testimony  to 
show  the  then  current  price  of  bills.  Had 
that  fact  been  in  his  favour,  he  might 
and  ought  to  have  taken  testimony  to  estab- 
lish it. 

Beairs  other  purchases,  his  answer,  the 
letter  of  the  19th  of  February,  1779,  Cock- 
burn's  information  on  the  subject,  the 
length  of  the  negotiation  from  the  11th  of 
February  to  the  1st  of  May,  (independent  of 
the  probability,  that  after  he  was  informed 
of  his  power  to  draw  by  letter,  dated  4th  of 
April,  '78,  he  had  made  enquiries,  before 
his  application  to  Beall,)  all  contribute  to 
prove  that  the  bills  sold  at  their  then  cur- 
rent price. 

In  opposition  to  these  circumstances  are 
the  difference  between  the  amount  of  the 
bills  and  of  the  price  received  for  them  and 
the  deposition  of  Mr.  Mason. 

In  answer  to  these  objections,  I  contend, 
that  the  war,  which  then  existed,  must 
have  produced  immense  difficulty  in  draw- 
ing money  from  our  enemy:  that  the  haz- 
ard to  which  that  money  was  liable,  must 
have  lessened  its  value ;  and  that  the  real 
value  of  our  paper  money  as  since  estab- 
lished by  the  scale,  was  not,  at  the  time  of 
this  contract,  known  to  any  person 
whatever.     To   lay  hold  of  this  fact, 

182  ^as  a  circumstance   of    fraud,    would 
be  to  shake  every   contract  from   the 

first  of  1777  to  1782. 

As  to  the  offer  of  twelve  for  one,  which 
colonel  Mason  says  one  gentleman  would 
have  made  him  in  Williamsburg,  had  he 
been  at  liberty  to  sell  the  bills,  I  have  to 
remark,  'that  colonel  Mason  does  not  say 
who  made  the  offer.  He  might  be  a  man 
not  to  be  trusted — a  mere  boaster.  He 
might  be  one,  who,  if  he  knew  of  the  credit 
to  be  given,  speculated  on  the  increasing 
depreciation  of  paper;  or  he  might  not 
have  known  the  circumstances  under  which 
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the  bills  were  sold.  It  is  nothing  more 
than  the  loose  expression  of  an  unknown 
individual.  « 

4th.  The  charge  of  deception  with  re- 
spect to  the  time  which  would  be  consumed 
in  negotiating  the  bills,  has  no  other  sup- 
port than  an  expression  in  Beall's  letter  of 
the  19th  February,  1779,  saying  that  he 
should  probably  know  the  fate  of  the  bills 
in  three  months. 

It  is  proved,  that  after  this  letter,  the 
contract  was  entirely  broken  off. 

The  letter  was  addressed  to  Mr.  Mason, 
who  was,  notoriously,  a  competent  judge 
of  the  subject. 

Beall  does  not  assert  the  fact  that  he 
should  receive  notice  in  that  time,  or  un- 
dertake that  he  should  receive,  and  he 
might  have  been  mistaken.  This  might 
have  been  the  impression,  then  on  his  mind, 
which  experience  afterwards  corrected. 

It  does  not  appear,  that  Cockburn  was 
informed  of  this  letter,  or  that  it  had  any 
influence  on  his  conduct.  He  does  not 
mention  it  in  his  bill,  which  is  drawn  with 
much  attention  to  circumstances ;  nor  is  it, 
in  any  manner,  alluded  to  in  the  agree- 
ment, in  the  bond,  or  in  his  subsequent 
letters  to  Beall,  relative  to  this  transac- 
tion. 

The  contract  then  was  fair  in  its  origin 
— was  made,  with  equal  information,  by 
persons  equally  capable  of  contracting. 

2dly.  There  is  no  ingredient  in  it  which 
will   authorize  a   court  of  equity   to  set  it 

aside 
183  *If  there  be,  'tis 

1st;  The  disparity  of  value ;  or 

2dly.  The  letter  of  the  19th  of  February, 
1779;  or 

3dly.  That  the  contract  was   contingent. 

The  first  objection  has  been  too  often 
overruled  ever  to  be  seriously  made   again. 

The  second  has  been  fully  considered, 
while  investigating  the  fairness  of  the 
contract. 

But  suppose  (which  I  can  only  admit  for 
a  moment,  in  order  the  more  certainly  to 
remove  the  objection)  it  was  even  in  proof 
that  Mr.  Cockburn  had  seen  that  letter,  and 
relied >on  its  information,  and  that  it  could 
only  be  explained  as  he  now  explains  it,  it 
amounts  to  no  more  than  a  declaration  that, 
in  the  opinion  of  Beall,  the  money  for  the 
bills  would,  under  the  contract,  have  be- 
come payable  in  three  months. 

If  in  this  he  was  mistaken,  does  it  avoid 
the  contract,  or  give  Cockburn  a  right  to 
compensation  in  damages?  Suppose  this 
to  have  been  the  common  case  of  a  contract 
for  lands  instead  of  bills  of  exchange,  and 
that  Beall  had  stated  that  his  funds  would 
enable  him  to  pay  in  three  months.  Nay 
more,  that  he  had  given  his  bond  for  the 
purchase  money,  payable  in  three  months, 
and  thereupon  a  sale  had  been  made.  On 
failure  to  pay,  what  would  have  been  the 
decision  of  this  court?  Could  the  contract 
on  that  account  have  been  annulled?  The 
experience  of  every  man  will  enable  him  to 
answer  this  question  in  the  negative.  If 
it  had  been  designed,  that  the  obligation 
of  the  contract  should  depend  on  the  time 
employed  in  negotiating  the  bills,  a  con- 
dition of  that  sort  would  have  been  in- 
serted. 


There  is  then  no  ingredient  in  the  con- 
tract which  will  authorize  this  court,  under 
the  pretext  of  a  specific  performance,  or 
any  other,  to  annul  it. 

3dly.  Is  there  any  thing  in  the  subse- 
quent conduct  of  Mr.  Beall,  which  will 
avoid  the  contract,  or  which  will  justify 
this  court  in  avoiding  it? 

L/et  that  conduct  be  dissected,  and  let  its 
parts  be  critically  examined. 

184  *It  consists  of 

1st.  The  time  and  mode  of  expedit- 
ing the  bills  for  negotiation. 

2(dly.  The  manner  of  negotiating  them; 
and 

3dly.  The  delay  of  information  to  Cock- 
burn, subsequent  to  their  negotiation. 

1st.  The  whole  testimony  which  concerns 
the  time  of  expediting  the  bills,  is  com- 
prized in  the  answer  of  Mr.  Beall,  and  in 
his  correspondence  established  by  that  an- 
swer, and  by  the  deposition  of  Mr.  Holmes. 

The  bond  given  by  Beall  is  dated  the 
25th  of  May.  Beall'9  letter  to  Thomas 
Webb  &  Co.  is  dated  the  26th  of  May.  This 
letter  was,  probably,  received  some  li*tle 
time  before  an  opportunity  presented  itself 
to  answer  it,  and  the  answer  of  Thomas 
Webb  &  Co.  is  dated  the  2d  of  August. 
The  bills  were  forwarded  to  the  agent  of 
Mr.  Beall  in  Curacoa,  and  no  better  medium 
of  negotiating  them  could  have  been 
adopted,  as  a  direct  communication,  with 
Jamaica,  was  impossible.  The  time  and 
mode  of  expediting  the  bills  then  are  un- 
exceptionable. 

2dly.  The  mode  of  negotiating  them  is  to 
be  considered. 

The  charges  made,  on  this  part  of  Mr. 
Beall's  conduct,  are 

1st.  The  delay  in  transmitting  them  to 
Jamaica. 

2dly.  The  endorsement  of  the  bills. 

3dly.  The  time  of  payment  given  to  the 
drawee. 

1st.  The  delay  in  transmitting  them  to 
Jamaica. 

This  is  not  chargeable  to  Mr.  Beall. 
There  is  no  particle  of  evidence  to  counte- 
nance such  an  opinion.  All  his  letters  to 
Thomas  Webb  &  Co.  show  great  anxiety 
for  despatch.  It  was  his  interest  to  be  as 
expeditious  as  possible  in  obtaining'  an  ac- 
ceptance of  them,  that  the  benefit  of  his 
contract  might  be  secured. 

Nor  is  it  to  his  agent. 

It  was  not  to  be  expected  that  a  vessel 
should  be  freighted  for  the  purpose  of  car- 
rying these  bills  from  Curacoa  to  Jamaica. 
The  words  of  Beall's  bond  require  that 
the  earliest  conveyance  shall  be  taken — not 
that  a  conveyance  shall  be  created  for  that 
particular  purpose. 

185  *An   opportunity    then   was   to   be 
waited    for,  and  such   an  opportunity 

as  might  prudently  be  used.  These,  as 
is  stated  by  Webb,  in  this  letter  of  the  2d 
of  August,  were  unfrequent. 

There  is  no  treason  to  suppose  negligence 
or  delay  in  Webb,  and  there  is  no  proof  of 
either,  since  it  is  not  shewn,  or  alleged, 
that  a  single  opportunity  presented  itself, 
and  was  neglected. 

The  delay  then  arose  from  the  nature  of 
the  transaction. 

But,  if  there  had  been  in  fact  an  unneces- 
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sarj  delay  practised  by  Beall's  agent,  this 
would  not  go  to  the  original  contract,  and 
consequently  would  only  entitle  Cockburn 
to  compensation  in  damages. 

2dly.  It  is  also  objected  that  Beall  has 
broken  his  contract,  by  endorsing  the  bills. 

The  contract  contains  no  stipulation 
against  their  endorsation. 

Cockburn  was  only  solicitous  to  avoid 
damages  in  case  of  protest,  and  against 
these  he  was  probably  secured  by  the  nature 
of  the  endorsement,  or  by  the  stipulations 
made  with  the  endorsee.  That  this  was 
adverted  to,  is  proved  by  Webb's  letters  of 
the  2d  and  21st  of  August,  1779,  and  by  that 
of  the  27th  of  November,  1779.  Cockburn's 
deposition  proves  that  the  final  payment 
was  made  on  account  of  Thomas  Webb  & 
Co.  In  any  event,  Cockburn  has  not  been 
subjected  to  damages. 

This  might  be,  and  probably  was,  the 
most  safe  and  practicable  mode  of  negotiat- 
ing the  bills.  It  differs  from  a  negotiation, 
merely  on  account  of  Beall,  but  little  in 
form,  and    nothing  in  substance. 

The  endorsement  then  was  not  even  a 
breach  of  contract ;  but  if  it  was,  it  could 
only  entitle  Cockburn  to  damages,  and  he 
has  sustained  none. 

3dly.  But  it  is  alleged,  that  the  holder 
of  the  bill,  by  extending  the  time  of  pay- 
ment, has  fraudulently  broken  the  contract, 
to  the  injury  of  Cockburn. 

This  indulgence  is,  obviously,  not  attrib- 
utable to  Mr.  Beall  personally,  since 
it  never  received  his  approbation. 
186  *See  the  correspondence  with  Mur- 
ray's and  Cockburn 's  depositions. 
There  was  no  communication  with  Beall, 
nor  T7as  there  time  to  have  communicated 
with  him  after  the  indulgence  was  re- 
quested before  it  was  granted. 

But  I  will  admit  Beall  to  be  completely 
accountable  for  the  act  of  the  holder  of  the 
bills,  since  every  holder  was  his  agent. 

The  holder  of  a  bill  has  a  right  to  give 
time,  and  the  only  effect  of  his  doing  so  is, 
that  the  drawer  is  discharged.  It  is  at  his 
option  to  protest  for  non-acceptance,  or  to 
permit  an  acceptance,  on  any  terms  he 
may  please,  considering  the  bill  as  paid, 
so  far  as  concerns  the  drawer. 

If  the  holder  makes  a  negotiation  of  this 
sort  with  the  drawee,  the  bill,  as  to  the 
drawer,  is  paid.  What  is  it  to  the  drawer 
what  is  received  in  payment,  or  when  pay- 
ment is  made? 

This  is,  indubitably,  the  general  princi- 
ple. What  differs  this  case  from  that 
principle?  There  is  no  other  circumstance 
than  this,  that  the  money  for  the  bills  was 
not  advanced. 

How  does  that  circumstance  differ  it. 

This  was  not  a  wager  whether  the  bills 
would  be  accepted,  or  not;  but  a  contract, 
the  object  of  which  was  to  draw  money 
from  Jamaica  into  Virginia.  In  promotion 
of  this  object,  the  condition  of  the  bond 
shews  that  partial  payments  might  be  re- 
ceived, and  were  contemplated. 

The  object  of  Mr.  Cockburn  then  was, 
that  the  bills  should  be  paid.  Changing  the 
mode,  or  time,  to  secure  this  object  conse- 
quently promoted  his  intention,  provided 
the  bills    be   considered  as  paid,  according 


to    their  tenor,  when   the  change   was  en- 
tered into. 

Suppose  the  contract  had  been  advan- 
tageous to  Martin  Cockburn,  and  Thomas 
Cockburn  had  failed  after  the  30th  of  No- 
vember, 1780,  Martin  Cockburn  could, 
unquestionably,  have  recovered  the  certifi- 
cates from  Beall ;  because  the  holder  of  the 
bills,  by  giving  time  of  payment,  had 
taken  on  himself  the  whole    risk   of 

187  payment.     Cun.    Liaw  of    Bills,    *40, 
sec.  6,  8,  and  p.  47,    sec.    6.     It   is   a 

new  contract  which  discharges  the  bill.  2 
Strange,  792;  1  Wils.  46.  In  that  event, 
the  specific  performance  claimed  and  de- 
creed would  have  been  a  payment  of  the 
certificates. 

That  the  money  for  the  bills  was  not  ad- 
vanced, cannot  affect  the  case  on  other 
grounds.  A  bond  is  given  in  lieu  of 
money.  If  the  conduct  of  the  holder  is  such 
as  to  deprive  him  of  the  right  of  resorting 
to  the  drawer  for  the  money,  had  money 
been  advanced  for  the  bills,  the  same  con- 
duct subjects  him  to  the  payment  of  the 
bond,  and  deprives  him  of  any  right  to  re- 
lief against  it. 

The  negotiations  then  giving  further 
time  of  pa3'ment,  which  are  complained  of, 
do  not  affect  the  case,  and  the  bills  are  to 
be  considered,  as  having  been  paid,  accord- 
ing to  their  tenor,  thirty  days  after  they 
were  presented. 

3dly.  Is  there  any  thing,  in  the  subse- 
quent conduct  of  Mr.  Beall,  which  has 
avoided  this  contract,  or  which  can  justify 
this  court  in  setting  it  aside? 

On  this  point,  nothing  can  be  urged 
against  Mr.  Beall  but  the  delay  which  was 
practised. 

It  appears  that  Webb  was  not  informed  of 
the  fate  of  the  bills  on  the  1st  of  April, 
1780.  He  gives  the  intelligence  on  the  23d 
of  May,  1780.  The  unfrequency  of  com- 
munication between  Jamaica  and  Curacoa, 
is  the  only  rational  *  solution  of  this  delay 
in  giving  intelligence  to  Webb.  Beall  prob- 
ably received  the  information  early  in  July 
1780. 

It  was  communicated  to  Cockburn  early 
in  May  1781,  as  appears  by  his  letter  of 
the  7th  of  that  month. 

In  this  delay  there  was  obviously  no  fraud 
or  speculation,  because  Beall  is  proved  to 
have  had  the  certificates  in  possession,  and 
of  consequence  could  gain  nothing  by  a 
further  depreciation. 

If  there  was  negligence,  Cockburn  him- 
self participates  in  it,  as  he  does  not,  dur- 
ing the  whole  time,  address  a  single 
enquiry  to  Beall  on  the  subject. 

From  the   fall   of  1780,    until    after    the 

certificates    were    paid    to    Cockburn,    the 

lower  country  being  invaded,   was  in 

188  *a  state  of   confusion,    which    might 
in  some  degree   account    for    Beall's 

omitting  to  communicate  a  circumstance, 
he  did  not  deem  material. 

But  waiving  every  argument  of  this  sort, 
is  the  omission  of  Beall  earlier  to  notify 
Martin  Cockburn  of  the  payment  of  the 
bill  drawn  on  Thomas  Cockburn,  sufficient 
to  avoid  the  contract? 

The  essence  of  the  contract,  of  the  Ist  of 
May,  1779,  is  a  purchase  of  sterling  money, 
to  be  paid  for  in  the  current  money  of  this 
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country,  after  the  sterling  money  shall 
have  been  received.  A  bond  is  given  for 
the  bills,  and  thus  there  is  mutual  security 
for  the  good  faith  of  the  parties.  Upon  the 
receipt  of  the  thing  purchased,  the  right  to 
it  was  absolute  in  the  purchaser,  and  the 
right  to  the  consideration  absolute  in  the 
seller.  The  money,  on  payment,  or  on  any 
act  which  amounted  to  payment,  was  the 
property  of  Beall,  and  the  resort  of  Cock- 
burn  under  the  agreement  was  to  BealPs 
bond,  for  that  to  which  the  bond  entitled 
him. 
The  undertakings  of  the  bond  are, 

1.  That  Beall  should,  by  the  earliest  con- 
veyance, forward  the  bills. 

2.  That  in  case  of  protest,  Cockburn  shall 
not  be  liable  for  damages. 

3.  That  Beall  shall  be  answerable  for  the 
money  received  on  the  bills,  at  seven  for 
one,  with  six  per  cent,  interest  thereon, 
from  their  date. 

4.  That  he  will  pay  the  consideration,  in 
loan  office  certificates^  so  soon  as  it  shall 
be  ascertained,  that  the  sterling  money  is 
received. 

I  only  mention  that  there  is  no  stipula- 
tion for  immediate  information  to  Cock- 
burn,  to  show  that  it  is  the  common  case  of 
a  failure  to  pay,  according  to  contract. 

It  is  impossible  to  view  this  contract, 
without  perceiving  that  the  right  to  the 
thing  purchased  is  not  dependent  on  the 
payment  of  the  purchase  money,  but  is 
complete  on  receipt  of  the  thing,  which 
receipt  also  gives  the  seller  an  uncondi- 
tional right  to  the  consideration. 
189  ^Suppose  the  bills  had  been  negoti- 
ated, and  that  Cockburn  had  received 
notice  thereof  in  three  months,  but  Beall 
had  failed  to  pay  the  certificates,  according 
to  the  condition  of  his  bond ;  could  .  Cock- 
burn have  maintained  an  action  on  the  case 
for  the  money  received  by  Beall  on  the  bills, 
as  for  money  had  and  received  for  his  use, 
or  must  he  have  brought  suit  on  the  bond? 

Suppose  a  deed  conveying  land,  and  in 
the  same  deed  there  are  stipulations  for  the 
future  payment  of  part  of  the  consideration 
money,  as  is  the  case  in  a  lease  reserving 
rent  without  a  clause  of  reentry ;  on  failure 
of  payment,  is  the  original  contract  void, 
so  that  an  ejectment  may  be  maintained  for 
the  land,  or  can  the  injured  party  only 
resort  to  his  contract  for  the  relief  there 
given  him? 

If  these  cases  be  absolutely  clear,  then 
Cockburn,  on  Beall's  failure  to  pay,  could 
only  resort  to  his  bond,  and  the  original 
contract  would  have  been  unaffected,  by  the 
failure. 

If  the  contract  became  absolute  on  the 
receipt  of  the  money,  or  on  such  a  procedure 
as  amounted  to  a  receipt  of  it;  if  it  retains 
its  legal  obligation  notwithstanding  any 
subsequent  failure  of  Beall ;  on  what  prin- 
ciple will  equity  interpose? 

The  principle  of  that  court  is. to  decree  a 
specific  performance  of  contracts,  not  to 
avoid  them.  On  this  principle,  when  a 
court  of  equity  decrees  a  sale  of  lands  for 
the  payment  of  the  purchase  money,  the 
lands  are  never  specifically  restored,  and 
thereby  the  contract  annulled,  but  payment 
of  the  price  is  decreed,  and  thereby  the 
contract  is  affirmed. 


In  this  case,  equity,  on  the  application  of 
Mr.  Cockburn  for  a  specific  performance, 
would  decree  a  payment  of  the  certificates 
themselves.     2  Ver.  394. 

It  is  also  a  principle  that  time  is  not 
material,  so  as  to  avoid  a  contract,  even 
where  there  is  an  express  stipulation  con- 
cerning it.  2  Eq.  Ca.  Ab.  p.  19,  sec.  13;  2 
Wil.  66.  Where  a  man  sells  an  estate,  and 
there  are  incumbrances,  if  he  can  remove 
them  afterwards,  the  contract  must 
190  be  ^complied  with.  So,  too,  if  a  bill 
be  brought  for  a  conveyance,  though 
the  purchase  money  be  unpaid,  a  convey- 
ance will  be  decreed  on  the  payment  of  the 
purchase  money  with  interest.  Kven  in 
cases  of  forfeiture  on  account  of  a  condition 
subsequent,  the  forfeiture  will  be  relieved 
against  for  the  sake  of  preserving,  accord- 
ing to  its  real  intent,  the  contract  of  the 
parties.     1  Eq.  Ca.  Ab.  107. 

The  court,  then,  in  this  case,  must  es- 
tablish the  sale  of  sterling  money,  and  se- 
cure the  payment  of  the  stipulated  fine  or 
compensation  for  any  damages  sustained 
by  a  failure  to  pay  it  in  proper  time.  Had 
any  injury  been  sustained  by  any  unrea- 
sonable delays  of  Beall,  Cockburn  could 
have  had  this  only  remedy. 

But  no  injury  has  been  sustained. 
The    certificates    actually    paid, 

amount  by  the  scale,  according 

to  Cockburn *s  calculations,  to  ;f486  16  0 
If  paid  and  dated  on  the  day  of 

the   agreement    or  bond,    they 

would  only  amount  to  319  10  0 


Leaving   an    excess    gained    by 

Cockburn  of 
If  paid  three  months  subsequent 

to  the  contract,  and  of  that  date, 

only  worth 


;^167    6  0 


290    80 


Leaving  an  excess  gained  by 
Cockburn  of  ;f  1%    8  0 

If  paid  and  dated  four  months  af- 
ter the  bond,  they  would  only 
amount  to  266    5  0 


Leaving    an    excess    gained   by 
Cockburn  of  ;f 220  11  0 

The  only  objection  which  can  possibly  be 
made  to  any  part  of  the  conduct  of  Beall  is 
an  expression  in  his  letter  to  Mr.  Mason, 
in  which  he  says  '^he  thinks  he  can  get 
information  of  the  fate  of  the  bills  in  three 
or  four  months." 

He  might  have  had  reason  to  think  so. 
The  depositions  of  Harper  and  others,  cap- 
tains of  vessels,  prove  the  voyage  might 
possibly  be  made  in  that  time;  but  the 
casualties  of  war  prevented  it.  The  con- 
tract was  not  founded  on  this 
191  *letter.  It  is  never  mentioned,  nor  is 
Beall,  in  the  contract  restricted  to 
any  particular  time.  A  limitation,  with 
respect  to  time,  from  the  nature  of  the 
transaction,  could  only  have  been  inserted 
to  guard  against  depreciation,  and  of  this, 
it  is  obvious,  Cockburn  had  no  idea,  as 
he  wished  to  keep  the  certificates  for  the 
interest.  The  time,  then,  was  indifferent 
to  him;  and,  accordingly,  he  fixes  none. 
Besides,  this  could  not  invalidate  the  origi- 
nal contract ;  it  could  only  go  to  a  breach 
of  it. 
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Mr.  Cockburn  has  himself  acknowledged 
the  contract  to  be  good,  by  every  subse- 
quent step  he  has  taken. 

His  letter  to  his  brothers,  desiring  the 
bills  to  be  protested,  assigns  the  deprecia- 
tion, and  not  any  imposition  on  the  part  of 
Beall,  as  his  motive  for  these  instructions. 

His  conversations  with  George  Mason, 
and  his  subsequent  letters  to  his  brothers, 
do  not  hint  at  any  imposition. 

His  letter  to  Beall  himself,  after  hearing 
every  thing,  states  that  he  doubts  not  he 
has  a  man  of  honour  to  deal  with. 

His  receiving  the  certificates,  which  could 
only  have  been  prevented,  according  to  his 
own  showing,  by  his  having  known  the 
delay  of  six  mouths,  supposed  to  have  been 
permitted  by  Beall,  is  an  acknowledgment 
of  the  fairness  of  the  original  contract. 

Indeed,  the  decree  admits  it.  The  chan- 
cellor does  not  arraign  it. 

Having  established  the  validity  of  the 
original  contract,  the  argument  ought  to 
be  at  an  end. 

When  a  contract  is  made,  both  parties 
are  bound  by  it.  Had  it  been  disad- 
vantageous to  Beall,  he  could  not  have  an- 
nulled it.  This  is  not  one  of  those  contracts 
which  are  set  aside  in  equity.  There  a 
contract  is  never  set  aside,  unless  void 
originally,  and  one  party  can  only  be  ex- 
cused from  the  performance  of  his  part, 
when  the  other  is  unable  to  perform  his. 
If  Beall  has  committed  a  breach,  the  rem- 
edy is  in  damages. 

2d.  Has  he  committed  a  breach? 
192  *It  is  alleged  that  he  has. 

1st.  By  selling  the  bills. 

I  suppose  it  will  hardly  be  contended, 
that  an  endorsement  is  a  sale;  but  the  en- 
dorsement must  have  been  contemplated, 
as  the  bills  are  made  payable  to  Beall  or 
order.  The  bond  speaks  of  a  payment  to 
Beall  or  order.  Indeed,  the  bills  must  have 
been  endorsed,  as  a  payment  to  the  bearer 
would  not  have  been  good. 

He  did  not  sell  the  bills. 

His  letter  to  Webb  &  Co.  of  the  26th  of 
May,  desires  them  not  to  sell  the  bills,  but 
to  remit  them,  as  early  as  possible,  for  pay- 
ment— to  be  careful  in  whose  hands  they 
are  negotiated,  &c. 

It  could  not  be  expected  that  such  bills 
should  be  sold  absolutely.  Webb*s  answer 
informs,  that  a  gentleman  offers  to  take 
Cockburn 's  drafts,  and  if  they  were  hon- 
oured, to  pay  the  amount.  What,  if  not 
honoured?  They  were,  of  course,  to  be  re- 
turned. Webb's  letter  of  the  22d  November, 
says,  they  have  sold  the  bills.  If  honoured, 
they  are  to  be  paid  for.  Still  the  sale  is 
conditional. 

The  special  endorsements  afford  a  strong 
presumption  in  favour  of  this  opinion. 

The  bills,  when  not  paid,  were  returned 
to  Webb  &  Co. ;  and  it  is  not  alleged,  that 
they  returned  any  money,  which  is  proof 
that  they  were  not  sold. 

But  suppose  they  were  sold. 

There  is  only  a  covenant  on  the  part  of 
Beall  that  Cockburn  should  pay  no  dam- 
ages, in  case  of  protest. 

Has  he  paid  any,  or  been  liable  to  any? 
Not  on  Thomas  Cockburn 's  bill,  for  the 
money  has  been  paid.  Not  on  James  Cock- 
burn's  bill,  for  that  is  in  Beall's  hands,  and 


he  cannot  recover  damages  on  the  contract, 
unless  the  appellee,  by  having  ordered  the 
bills  to  be  protested,  has  set  the  contract 
aside. 

Shall  then  a  contract   be  set    aside,  by  a 

court  of  chancery,  because   damages  might 

possibly  have  been   sustained?    But   it  has 

been  proved,  not  only    that   damages 

193  were  not  sustained,  *but  that  the  bills 
were  not  even    sold.     Here    then    one 

pillar  of  the  decree  falls  to  the  ground. 

3dly.  The  third  point  relied  on  for  the 
appellee  is,  that  Beall,  instead  -of  having 
the  bills  protested,  allowed  Cockburn  six 
months  credit  on  them. 

This  fact  is  supported  by  Thomson's  and 
Ross's  depositions.  This,  if  true,  contra- 
dicts the  former  argument.  If  Beall  was 
written  to  about  allowing  a  credit  of  six 
months  on  the  bills,  they  could  not  have 
been  sold.  But  let  us  enquire  into  the  fact. 
Thompson  states  what  he  heard  Beall  say, 
and  Ross,  what  he  thinks  he  heard  him 
say.  They  are  contradicted  by  Webb's  let- 
ters, by  the  whole  tenor  of  the  correspond- 
ence between  Beall  and  his  agent,  and  by 
the  depositions  of  Thomas  Cockburn  and  of 
Murray,  both  of  whom  prove,  not  only  that 
Beall,  but  that  even  Webb,  was  not  con- 
sulted on  the  delay. 

But  it  is  objected,  that  a  credit  was  given 
to  Thomas  Cockburn,  and  delay  without 
protesting  the  bill  was  used  with  respect  to 
that  drawn  on  James. 

This  having  been  done  without  the 
knowledge  of  Beall,  no  fraud  can  be  im- 
putable to  him;  but  it  is  immaterial 
whether  the  delay  was  with  or  without  his 
knowledge. 

But  it  is  urged  by  Cockburn,  that  the 
bills  not  having  been  accepted  in  the  terms 
on  which  they  were  drawn,  are  protested  as 
to  him. 

The  reverse  is  true.  As  to  him,  they 
were  accepted.  Thomas  Cockburn  never 
refused  to  accept.  He  objects  to  the  sight, 
and  a  conditional  acceptance  is  agreed  on. 
It  is  certain  that  an  acceptance  may  be  by 
parol,  and  that  a  drawee  may  take  a  condi- 
tional acceptance;  but,  by  enlarging  the 
credit,  he  discharges  the  drawer.  The  ac- 
ceptance then  of  Thomas  Cockburn  was 
good  as  to  the  drawer.  It  was  even  better 
than  a  direct  acceptance,  for  it  discharged 
the  drawer.  2  Strange,  792;  1  Wilson,  48. 
Here  then  a  risk  has  been  run  by  Mr.  Beall, 
and  the  defendant  might  have  recovered 
the  certificates  from  him,  if  the  bill  had 
not  been  paid 

194  ^James  Cockburn's  is  a  still  stronger 
case.     The  delay   in   negotiating  the 

bill  discharged  the  drawer,  without  even 
an  acceptance. 

4th.  The  fourth  point  is  the  delay  in  the 
negotiation  of  the  bills.  They  were  sent  off 
within  two  days  after  they  were  drawn. 
(See  the  letter  from  Beall  to  Webb  of  the 
26th  of  May,  1779. )  On  the  ISth  of  August, 
1779,  he  writes,  that  he  presumes  payment 
has  been  received.  On  the  31st  of  the 
same  month,  he  says  he  does  not  doubt  but 
they  have  received  payment,  and  begs  them 
to  hurry  the  information.  On  the  26th  of 
December,  he  says,  that  he  has  grown  very 
impatient  to  hear  the  fate  of  the  bills. 

The  first  intelligence  he   receives  is  by  a 
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letter   dated    May  1780.     When   it  was  re- 
ceived, is  uncertain — say  July. 

During  all  this  time,  while  Beall  is  mak- 
ing every  possible  exertion,  Cockburn  rests 
quiet,  except  as  to  his  letter  to  his  brothers 
of  the  ISth  of  April,  1780. 

Paper  money  had  now  depreciated  to 
sixty-five  for  one.  Beall  would  not,  for 
such  a  pittance,  have  endangered  his  con- 
tract. His  bargain  was  gained.  His  rea- 
son for  not  immediately  delivering  the 
certificates  might  be,  that  he  knew  Cock- 
burn  wanted  them  on  interest.  Besides, 
the  property  was  then  no  object.  The  state 
was  invaded — Beall  obliged  to  pack  up  his 
papers,  and  this  might  cause  some  delay. 

So  far  on  the  merits  of  this  case — but 
they  are  terminated  by  Cockburn 's  ac- 
ceptance of  the  certificates. 

By  his  acceptance,  he  admits  the  fairness 
of  the  contract — admits  that  no  specific 
time  was  fixed  for  its  performance.  He 
knew  the  time  which  had  elapsed,  and, 
voluntarily,  with  ft  is  eyes  open,  completes 
and  closes  the  transaction  by  his  acceptance. 
His  only  apology  is  a  pretended  ignorance 
of  the  credit  which  had  been  given. 

This  admits  of  two  answers: 

Ist.  It  is  not  true. 

2dly.  If  true,  it  is  immaterial. 

This   acceptance    binds    him,    and   is  an 

affirmance  of  the  contract. 

195         *But  he  made   declarations  that  he 

would  not  have  received   the    money, 

had   he   known    of  the  indulgence  allowed 

with  respect  to  the  payment  of  the  bills. 

He  is  again  concluded  by  keeping  the 
certificates  several  years.  In  this  time 
Beall  has  run  risks.  The  certificates  might 
have  fallen  without  his  being  able  to  save 
himself  by  disposing  of  them.  He  might 
have  accumulated  the  sum  greatly  by  vest- 
ing the  interest,  which  was  paid,  in  other 
certificates,  which  were  greatly  depreciated. 

But  suppose  a  breach  of  the  contract  on 
the  part  of  Beall.  The  plain  remedy  of  the 
appellee  is  to  obtain  damages  for  that 
breach.  What  damages  have  been  sus- 
tained? None.  The  certificates  are  as  val- 
uable as  if  they  had  been  paid  immediately 
after  the  contract. 

But  if  damages  had  been  sustained,  it  is 
no  more  than  the  common  case  of  a  pay- 
ment for  land  in  paper  money.  The  dam- 
2iges  grew  out  of  a  general,  but  depreciated 
medium  of  circulation. 

On  the  whole  case,  the  original  contract 
was  fair;  and,  therefore,  is  not  to  be  set 
aside. 

The  subsequent  conduct  of  Beall  is  fair 
likewise ;  but,  if  not,  the  remedy  o*  Cock- 
burn  is  in  damages,  and  there  can  be  no 
damages  given  where  none  have  been  sus- 
tained. 

For  damages,  there  can  be  no  ground  for 
the  interference  of  a  court  of  equity,  as 
there  is  a  plain  written  agreement,  and  a 
bond  on  which  suits  are  maintainable,  and 
complete  redress  afforded  at  law. 

Per  Cur.     Affirm  the  decree. 


1%  *Hamilton  v.  Maze. 

[Jane,  1791.] 
Lands— Orders  of  Council  for— Act  of  1779.*— Orders 

^Statute  of  1779— Preemption  in  Adjacent  Land.— 

The  act  of  1779.  establishes  the  rights  of  prtor  set- 


of  council,  before  the  revolution,  in  favour  of 
companies  for  larffe  tracts  of  unappropriated 
land,  were  valid;  and  surveys,  under  them,  were 
secured  by  the  act  of  1779,  establishinir  the  land 
office. 

Same  —  Same  —  Same — Appellate  Jurisdictloa. — Tbe 
court  of  appeals  had  exclusive  Jurisdiction  in 
such  cases. 

3ame  —  Same  —  3ame  —  Qreenbrler  Company. — The 
Greenbrier  company  was  of  that  description: 
and  their  surveys  before  the  date  of  independence, 
ffood. 

Qreenbrler  Company— Act  of  1779— Rishts  of  5ectier 
under.— A  settler,  upon  such  a  survey,  was,  by  the 
7th  section  of  the  act  of  1779,  only  entitled  to  aoo 
acres,  but,  upon  a  caveat  to  the  survey,  the  gen- 
eral court  miffht,  under  circumstances,  have  al* 
lowed  him  400  acres,  when  the  survey  was  made 
for  a  wrongdoer. 

Settlement  Riffht,  Pre-emption*— Difference.— Differ- 
ence between  a  rlffht  of  settlement,  and  a  preemp- 
tion: the  first  allowed  to  be  taken  out  of  the 
survey,  but  not  the  latter. 

Same -Same. —Therefore,  where  a  judgment  of  the 
fifeneral  court  directed  the  settlement  and  pre- 
emption both  to  be  taken  out  of  the  survey,  and  a 
bill  in  chancery  was  brought  to  enforce  the  judg- 
ment and  set  aside  a  patent  upon  the  survey,  the 
defendant  might  resist  the  preemption,  but  not  the 
settlemenL 

Same— Same— Prand— Patent  for  Whole  Survey.— A 
patent  obtained  for  the  whole  survey  after  the 
judfirment  of  the  general  court,  was  fraudulent  as 
to  the  settlement;  and  the  patentee  was  decreed 
to  convey  the  part  of  the  survey  to  the  settler. 

Caveat— Duty  of  Caveator.— A  party  who  can  caveat, 
ought  to  do  so:  but  circumstances  may  excuse  it 

Upon  the  29th  of  October,  1751,  an  order 
of  council  was  made,  granting  to  Thomas 
Nelson  and  others,  members  of  the  Green- 
brier company,  leave  to  take  up  100,000 
acres  of  land  on  Greenbrier  river,  north- 
west and  west  of  the  Cowpasture  and  New- 
foundland; and  four  jears  were  allowed 
them  to  survey  and  pay  rights  for  the  same, 
upon  return  of  the  plans  to  the  secretary's 
office.  Under  this  order,  the  company  sur- 
veyed several  tracts,  and  sold  some  of  them 
to  other  persons  before  the  end  of  the  year 
1754:  at  which  period,  an  invasion  of  that 
country  by  the  Indians,  put  an  end  to  all 
further  proceedings ;  and,  in  the  year  1763, 
a  proclamation  of  the  king  having  pro- 
hibited the  settlement  or  grant  of  any  lands 
on  the  western  waters,  further  execution  of 
the  said  order  of  council  was  suspended, 
until  the  16th  of  December,  1773;  when  the 
council,  (upon  consideration  of  the  petitions 
of  Thomas  Walker  on  behalf  of  himself  and 

the  other  members  of  the  Lioyal  com- 
197      pany,   and  *of   Andrew  Lewis,  agent 

for  the  Greenbrier  company,  praying 
that  the  grants  made  to  the  officers  and 
soldiers  under  the  proclamation  of  1763, 
might  not  be  suffered  to  be  located,  so  as 
to  interfere  with  their  grants;  and  of  the 
petitions  of  sundry  inhabitants  settled  on 
the  grants  of  those  companies  to  the  same 
purpose;  and  of  the  petitions  of  Hugh 
Mercer  and  sundry  other   officers,)  ordered, 

tiers,  and  gives  pre-emption  when  vacant  lands  can 
be  found  adjoining.  But  a  right  to  pre-emption  in 
the  adjacent  land,  as  a  consequence  of  settlement, 
cannot  prevail  against  a  rifirht  claimed  under  a  sur- 
vey of  the  adjacent  land  made  prior  to  1779. 
Burnsides  v.  Reid.  2  Wash.  43,  i7,  citing  and  distin- 
guishing the  principal  case. 

Principal  Case  Approved.— In  Burnsides  ▼.  Reld,  2 
Wash.  48.  JUDGK  Carbington  speaks  thus  of  the 
principal  case:  "Notwithstanding  the  criticisfM 
that  have  been  passed  upon  that  decision,  this  coarU 
upon  a  revision  of  that  case,  consider  it  to  have 
been  determined  in  strict  conformity  with  the  law, 
and  agreeably  to  the  principles  of  equity."  See 
Mace  V.  Hamilton.  Wythe  51. 

Sapersedeas— Quashal— Coats.— The  principal  case 
is  cited  in  Gaskins  v.  Com.,  1  Call  202,  as  authority 
for  the  proposition  that  a  writ  of  supersedeas,  Im- 
properly granted,  will  be  quashed,  but  without  costs. 


698 


4  CALL 


Hamilton  v,  Mazb. 


108-200 


that  the  officers  and  soldiers  should  be  at 
liberty  to  locate  their  lands,  wherever  they 
should  desire,  so  as  not  to  interfere  with 
legal  surveys,  or  actual  settlements;  that 
every  officer  should  have  a  distinct  survey 
for  every  thousand  acres ;  that  those  should 
be  deemed  settlers,  who  resided  on  any 
tract  of  land  before  the  month  of  October 
then  last  past,  and  continued  to  do  so,  hav- 
ing  cleared  some  part  thereof,  whereby  their 
intention  to  reside  was  manifested ;  and 
that  every  settler  should  have  fifty  acres  at 
least ;  and,  for  every  three  acres  of  cleared 
land,  fifty  more,  and  so  in  proportion : 
which  should  be  taken  as  part  of  the  grants 
to  the  said  companies  respectively,  when 
the  land  office  should  be  open  to  them,  un- 
less such  settlers  should  choose  to  hold 
under  the  officers  or  soldiers,  or  any  of 
them,  rather  than  under  the  companies. 
Subsequent  to  this  order,  the  company 
made  several  other  surveys,  which  had  not 
been  carried  into  grant,  at  the  date  of  the 
declaration  of  independence. 

In  1764,  James  Maze  went  to  that  coun< 
try,  made  a  settlement,  and  put  a  tenant 
on  it ;  but,  in  1773,  William  Hamilton  and 
Andrew  Hamilton  took  possession  thereof, 
and  kept  him  out  by  force:  at  this  time, 
and  always  afterwards,  he  resided  about 
two  miles  from  the  place. 

In  1774,  Samuel  ijewis,  the  surveyor  of 
the  county,  was  authorized  by  the  company, 
as  their  agent,  to  make  surveys  for  settlers 
under  the  order  of  council  in  1773;  and 
Maze  required  him  to  survey  his  settlement 
aforesaid ;  which  was  opposed  by  Andrew 
Hamilton,  who  requested  that  it  might  be 
surveyed  for  himself;  each  forbidding  a 
survey  to  be  made  for  any  other  person. 
Whereupon,  Lewis,  as  his  custom  was  in 
disputed  cases,  proposed  that  a  sur- 
198  vey  should  *be  made  generally,  leav- 
ing the  name  blank,  to  be  afterwards 
filled  up  as  the  right  between  the  parties 
should  appear;  but  the  proposition  was  re- 
jected by  both.  However,  on  the  19th  of 
June,  1775,  Lewis  made  a  survey  of  1100 
acres,  including  Maze's  settlement;  but 
whether  it  was  made  in  blank,  according 
to  his  usage  aforesaid,  does  not  distinctly 
appear. 

In  this  situation  matters  remained  until 
the  revolution,  and  the  passing  of  the  act 
of  assembly  in  the  year  1779,  for  adjusting 
and  settling  the  titles  of  claimers  to  un- 
patented lands.     Chanc.  Rev.  90. 

Under  that  act,  Finnic,  as  assignee  of 
Maze,  (but  for  the  benefit  of  Maze  himself, ) 
applied  to  the  court  of  commissioners  to 
establish  his  settlement,  and  for  a  certifi- 
cate of  his  right;  and,  upon  the  14th  of 
January,  1780,  the  following  judgment  was 
entered,  '*at  a  court  continued  and  held  at 
the  Savannah  in  the  county  of  Greenbrier, 
the  14th  day  of  January,  1780,  came  John 
Finnie,  assignee  of  James  Maze,  plaintiff, 
and  Andrew  Hamilton  and  William  Hamil- 
ton, defendants;  said  plaintiff  claims  first 
settlement;  said  defendants  claim  pur- 
chased from  John  Maze  and  John  Tackett: 
whereupon,  witnesses  being  examined,  and 
the  parties  heard,  it's  the  judgment  of  the 
court,  that  the  said  defendants  Andrew  and 
William  Hamilton,  shall  have  their  settle- 
ment and    preemption    right    for   the   said 


land,  and  that  the  said  defendants  recover 
their  full  costs. ' '  In  consequence  of  which, 
the  commissioners  made  the  following  cer- 
tificate, that  is  to  say,  ^'We,  the  commis- 
sioners, for  the  district  of  Augusta, 
Botetourt  and  Greenbrier,  do  certify,  that 
Andrew  Hamilton  is  entitled  to  four  hun- 
dred acres  of  land,  by  right  of  settlement, 
before  the  first  day  of  January,  1778,  being 
part  of  a  survey  of  eleven  hundred  acres 
made  for  him  in  the  year  1774,  in  Green- 
brier county,  where  he  now  lives,  also  a 
right  of  preemption  for  five  hundred  acres, 
adjoining  the  said  settlement." 

James   Maze    filed   a   caveat,  in  the  gen- 
eral court,  against  the  foregoing  judgment 
and  certificate   of  the  commissioners. 

199  *Upon    the    2d    of    May,    1782,    the 
court  of  appeals,    on    the    petition  of 

Thoms  Walker,  on  behalf  of  himself  and 
the  other  members  of  the  Loyal  company, 
and  of  Thomas  Nelson,  on  behalf  of  him- 
self and  the  other  members  of  the  Green- 
brier company,  ordered,  '^that  all  surveys 
made  by  a  county  surveyor,  or  his  deputy 
properly  qualified  according  to  law,  previ- 
ous to  the  year  1776,  and  certified  to  have 
been  made  by  orders  of  council  to  the  Loyal 
and  Greenbrier  companys,  or  either  of  them, 
ought  to  be  confirmed,  and  that  the  register 
be  directed  to  issue  patents  upon  all  such 
surveys  as  shall  be  returned,  and  so  certi- 
fied." 

In  the  case  of  James  Maze's  caveat,  the 
general  court,  on  the  9th  of  October,  1782, 
entered  the  following  judgment,  **on  the 
petition  of  the  plaintiff  to  have  his  claim 
considered,  and  it  appearing  to  the  court, 
upon  examination,  that  John  Finnic,  who 
in  the  entry  of  the  judgment  aforesaid, 
claimed  as  assignee  of  the  said  James  Maze, 
who  was  present,  and  a  party  to  the  trial, 
was  a  trustee  and  agent  for  the  said  James 
Maze;  and  it  being  proved  that  he,  the  said 
James  Maze,  laboured  under  disability  with 
respect  to  testimony,  partly  occasioned  by 
the  inclemency  of  the  weather,  at  the  time 
of  the  meeting  of  the  said  commissioners, 
thereupon  a  hearing  is  granted  to  the  said 
James  Maze  in  a  summary  way;  and  the 
parties,  by  their  attorn ies,  having  waved 
a  trial  by  jury,  and  submitted  the  cause  to 
the  judgment  of  the  court,  the  transcript  of 
the  judgment  aforesaid  being  seen  and  in- 
spected, and  divers  witnesses  sworn  and 
examined,  and  the  parties  heard  by  their 
counsel,  it  seems  to  the  court,  that  the  said 
judgment  is  erroneous:  Therefore,  it  is 
considered,  that  the  same  be  reversed,  so 
far  as  it  relates  to  the  four  hundred  acres 
aforesaid,  and  any  right  of  preemption  of 
the  defendants  belonging  thereto;  and  that 
a  grant  issue  to  the  plaintiff  for  the  said 
four  hundred  acres  of  land  in  right  of  set- 
tlement, and  for  one  thousand  acres  more, 
in  right  of  preemption,  to  which  no  other 
person  hath  any  legal  right  or  claim,  he 
the  said  plaintiff  complying  with  the 

200  terms  of  the  law  in  such  *cases  made 
and  provided,  and   that   the  plaintiff 

recover  his  costs."  To  this  judgment,  the 
court  of  appeals  granted  a  writ  of  error, 
but  afterwards  quashed  it,  for  want  of  ju- 
risdiction in  the  court  of  appeals ;  the  judg- 
ment of  the  general  court  being  final  in 
such  cases  by  the  act  of  assembly. 
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Subsequent  to  the  judgment  of  the  gen- 
eral court,  Andrew  Hamilton  obtained  from 
Lewis  a  plat  of  the  1100  acres  surveyed  on 
the  19th  of  January,  1775,  purporting  upon 
the  face  of  it,  when  so  obtained,  to  have 
been  made  for  the  said  Hamilton;  and  an 
order,  dated  the  2d  of  November,  1783, 
drawn  by  the  said  Lewis  as  agent  of  the 
company,  and  directed,  to  the  register,  re- 
quiring him  to  issue  a  patent,  upon  the 
said  survey,  to  the  said  Andrew  Hamilton, 
upon  his  settling  for  the  composition  money 
and  patent  fees.  In  consequence  whereof  a 
patent  accordingly  issued  to  Hamilton  on 
the  Sth  of  November,  1783,  no  caveat  hav- 
ing been  filed  in  the  register's  ofiBce 
against  it. 

Maze,  upon  discovering  the  foregoing 
steps  taken  by  Hamilton,  exhibited  his 
bill,  in  the  high  court  of  chancery,  against 
Andrew  Hamilton  and  William  Hamilton, 
stating  his  settlement;  his  expulsion  from 
it  by  the  Hamiltons;  his  inability  to  get 
his  testimony  at  the  trial  before  the  com- 
missioners; the  judgment  of  the  general 
court ;  and  the  subsequent  obtaining  of  the 
patent  by  the  defendants,  which  was  al- 
leged to  have  been  fraudulently  effected. 

The  answers  of  the  defendants  insisted 
on  their  own  settlement  and  the  survey 
aforesaid;  charging  that  the  plaintiff's 
settlement  was  nothing  more  than  a  hunting 
cabin ;  which  (as  they  stated,  was  his  cus- 
tom) he  had  abandoned,  and  gone  to  an- 
other place,  after  having  sold  his  good  will 
right  to  John  Maze  and  Thomas  Spencer; 
of  whom,  the  defendants  alleged  they  had 
purchased  it  for  the  sake  of  peace.  That 
John  Tacket,  afterwards,  claiming  a  moiety 
of  the  land  as  a  partner  of  the  complainant, 
the  defendants  purchased  his  pretensions 
also,  in  order  to  quiet  all  claims.  That 
the  survey  for  the  defendants  was  made 
under'the  order  of  council  in  favour  of 
201  the  Greenbrier  company,  *(  whose 
title  had  since  been  confirmed  by  the 
court  of  appeals) ;  and  that  the  patent  was 
granted  in  conformity  to  the  order  of  the 
company's  agent.  That  the  survey  was  not 
the  ground  of  defence,  either  in  the  court 
of  commissioners,  or  in  the  general  court, 
because  it  was  not  then  known  that  the 
claim  of  the  company  was  valid,  it  having 
always  been  considered  as  doubtful,  until 
it  was  confirmed  by  the  court  of  appeals — 
and  that  the  defendants  had  not  committed 
any  fraud,  but  were  justifiable  in  obtaining 
their  patent. 

The  plaintiff  filed  a  replication  to  the  an- 
swer, stating,  that  the  lands  were  ^  ^within 
the  bounds  of  the  company's  grant,  and 
that  he  always  intended  to  hold  under  them, 
if  possible."  That  Lewis,  upon  hearing  of 
the  dispute  between  the  plaintiff  and  the 
Hamiltons,  refused  to  survey  for  either 
party ;  but  proposed  to  survey,  and  give  a 
plat  to  the  party  who  should  prevail  on 
the  termination  of  the  dispute.  Notwith- 
standing which,  he  had  made  the  survey, 
and  furnished  the  plat  and  order  to  the 
register,  after  the  decision  of  the  general 
court,  but  before  the  writ  of  error  in  the 
court  of  appeals  was  quashed ;  and  that  the 
register,  not  being  apprized  of  the  judg- 
ment of  the  general  court,  had  issued  the 
patent,  without  notice  of  the  circumstances. 


The  depositions  of  the  witnesses  went 
generally  to  prove  the  settlement  of  the 
plaintiff;  his  expulsion  by  the  Hamiltons; 
the  complainant  of  Maze,  at  the  trial  be- 
fore the  commissioners,  of  the  absence  of 
a  witness,  and  his  want  of  some  papers  that 
had  bee^  lost;  Lewis's  offer,  at  the  dispute 
about  the  settlement,  to  survey,  subject  to 
the  true  right,  and  the  rejection  of  the 
proposition  by  both  parties. 

The  court  of  chancery  made  the  following^ 
decree:  **The  court  is  of  opinion,  that  the 
judgment  of  the  general  court,  the  9th  Oc- 
tober, 1782,  in  a  case  between  the  parties 
to  this  suit,  having  reversed  the  judgment 
of  the  court  of  commissioners  appointed  by 
virtue  of  the  act  of  general  assembly, 
made  in  the  year  1779,  intituled  an  act 
for  adjusting  and  settling  the  titles  of 
claimers  to   unpatented    lands   nnder 

202  *the  present  and  former  government, 
previous  to  the  establishment  of    the 

commonwealth's  land  office,  for  the  district 
of  the  counties  of  Augusta,  Botetourt  and 
Greenbrier,  so  far  as  the  judgment  of  the 
court  of  commissioners  related  to  the  400 
acres  of  land  lying  in  the  county  of  Green- 
brier, called  the  Cabin  Place,  and  any  right 
of  preemption  of  the  defendants  belonging* 
thereto,  and  the  said  judgment  of  the  gen- 
eral court  having  awarded  that  a  grant 
should  issue  to  the  plaintiff  for  the  said  400 
acres  of  land  in  the  right  of  settlement, 
and  for  1000  acres  more  in  right  of  pre- 
emption, to  which  no  other  person  hatli 
any.  legal  right  or  claim,  complying  with 
the  terms  of  the  law  in  such  cases  made 
and  provided,  which  judgment  of  the  gen- 
eral court,  the  court  of  appeals  have  judi- 
cially disaffirmed  their  power  to  reverse, 
by  their  order  of  the  1st  of  November,  17S3, 
quashing  the  writ  of  error  brought  for  that 
purpose,  by  the  said  judgment  of  the  gen- 
eral court,  the  right  claimed  by  the  defend- 
ants under  the  survey  certified  by  Samuel 
Lewis,  the  19th  of  June,  1775,  to  have  been 
made  by  him  for  the  defendant  Andrew 
Hamilton,  so  far  as  that  survey  includes 
any  land  to  which  the  right  of  the  plaintiff 
is  asserted  by  the  judgment,  was  annulled : 
That  the  decree  and  order  of  the  court  of 
appeals  the  2d  of  May,  1783,  on  hearing  the 
several  claims  of  Thomas  Walker  and 
Thomas  Nelson,  on  behalf  of  themselves 
and  the  Loyal  and  Greenbrier  companies, 
if  it  contravenes,  which  however  is  con- 
testable, the  judgment  of  the  general  court, 
ought  not  to  bar  the  plaintiff,  not  only  be- 
cause he  was  no  party  to  the  order  and  de- 
cree, but  because  the  judgment  of  the 
general  court,  whose  authority  in  that  par- 
ticular instance  is  supreme,  and  therefore 
equal  to  the  authority  of  the  court  of  ap- 
peals in  general,  is  prior  in  time  to  the  de- 
cree and  order,  and  consequently  will 
prevail  against  them,  and  that  the  subse- 
quent conduct  of  the  defendant  Andrew 
Hamilton,  which  was  not  sanctified  by  the 
said  decree  and  order,  in  proceeding  to 
obtain  a  grant  from  the  register  of  the  land 
office,  and  in  attempting  thereby  to  frus-^ 
trate     and     elude    the   judgment    of 

203  *the     general     court,    was   a    fraud, 
against  which  the   plaintiff  ought  to 

be  relieved :  Therefore  the  court  doth  order, 
adjudge  and  decree,  that  the  defendants  be 
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injoiped  from  obstructing  the  plaintiff  in 
proceeding  to  carry  the  said  judgment  of 
the  general  court  into  execution,  and  do  at 
his  costs  convey  to  him  the  inheritance  of 
the  1100  acres,  mentioned  in  the  said  sur- 
vey, and  granted  to  the  defendant  Andrew 
Hamilton,  by  letters  patent,  the  5th  of  No- 
vember, 1783,  or  so  much  thereof  as  shall 
be  included  within  the  bounds  of  the  land 
to  be  surveyed  for  him  in  pursuance  of  the 
said  judgment,  and  do  also  pay  unto  him 
his  costs  expended  in  prosecuting  this  suit : 
but  the  plaintiff  is  understood  to  be  ac- 
countable to  the  Greenbrier  company  for  so 
much  of  the  land  as  he  shall  take  out  of 
the  defendants'  survey,  in  the  proportion  of 
three  pounds  for  every  100  acres:  and 
liberty  is  reserved  to  the  parties  to  resort 
to  this  court  for  its  further  direction,  as  to 
any  matter  relating  to  the  subject  of  this 
decree.** 

The  Hamiltons  appealed  to  the  court  of 
appeals. 

John  Taylor  for  the  appellants.  The 
whole  case  was  not  before  the  general  court ; 
for  the  right  of  the  company  was  not  cog- 
nizable there;  and  the  decree  of  the  court 
of  appeals  was  neither  filed  nor  suggested ; 
of  course  the  judgment  of  the  general  court 
did  not  bind  the  right.  Maze's  settlement 
is  not  completely  established  by  the  testi- 
mony, and  the  survey  is  superior  to  it. 
The  commissioners,  and  consequently  the 
general  court  had  not  jurisdiction  in  cases 
of  surveys  for  companies;  but  the  power 
of  settling  sach  questions  was  given  to  the 
court  of  appeals  exclusively ;  and  therefore 
the  pretensions  of  Maze,  who  had  no  sur- 
vey, was  destroyed  by  the  decision  of  the 
latter  court  in  May  1782.  Hamilton  is  not 
precluded  from  insisting  on  this  now;  for 
the  circumstances  of  the  case  excuse  his 
failure  to  contend  for  it  before  the  commis- 
sioners and  the  general  court ;  which  puts 
the  cause  in  the  same  situation  as  if  it  had 
never  been  stirred.  But,  if  the  con- 
204  troversy,  *in  the  general  court,  had 
never  taken  place,  and  this  were  an 
original  attempt  in  this  court.  Maze  could 
not  have  recovered ;  and,  if  so,  his  equity 
is  not  aided  by  a  determination,  in  which 
the  actual  right  was  never  considered. 
Under  the  second  section  of  the  act  of  1779, 
mere  entry,  and  much  more  a  survey,  would 
be  sufficient  to  destroy  the  pretended  right 
of  settlement ;  and  the  fourth  section  es- 
tablishes settlement  rights  on  waste  and 
unappropriated  lands  only ;  but  those  which 
are  the  subject  of  the  present  contest  were 
not  of  that  character,  because  they  had 
been  actually  surveyed.  Maze  does  not 
pretend  any  right  by  compromise,  or  pur- 
chase, from  the  company ;  and  therefore  he 
has  done  nothing  to  bring  himself  within 
the  provisions  of  the  act  of  assembly.  No 
caveat  was  filed  against  a  patent  upon  the 
survey ;  and  no  objection  can  now  be  urged, 
which  might  have  been  insisted  on  at  the 
trial  of  a  caveat. 

Marshall,  contra.  The  general  court  had 
jurisdiction  of  every  thing  relating  to  the 
subject.  Neither  Maze  nor  Hamilton  made 
any  express  contract  with  the  company; 
and  therefore  each  must  stand  or  fall  by 
the  provisions  of  the  act  of  assembly.  If 
there   never   had  been  a  controversy  about 


this  matter  in  the  general  court,  and  it 
were  now  an  original  contest  in  this  court. 
Maze  might  have  recovered  upon  the  su- 
periority of  his  title ;  for  his  settlement  is 
proved,  and  the  completion  of  his  improve- 
ments was  prevented  by  the  expulsion  of 
the  defendants,  who  cannot  derive  ad- 
vantage from  their  own  wrong.  Whether 
the  land  belonged  to  the  commonwealth,  or 
to  the  company.  Maze  was  entitled :  If  to 
the  commonwealth,  his  claim  was  good  un- 
der the  4th  section  of  the  act  of  assembly 
as  a  claim  for  waste  and  unappropriated 
land :  If  to  the  company,  then  it  was  sus- 
tainable under  the  10th  section  of  the  act 
as  a  claim  in  right  of  settlement ;  because 
he  had  commenced  an  improvement,  and 
was  hindered  from  perfecting  it  by  the 
violence  of  the  defendants.  The  decision 
in    the    court    of    appeals    does    not 

205  *affect   Maze,    as   he  was  not  a  party 
to  it;  and  he  had  acquired  a  fair  right 

to  the  land  anterior  to  that  judgment.  If 
Hamilton's  claim  had  been  well  founded,  it 
ought  to  have  been  asserted  in  the  general 
court ;  and  he  is  estopped  to  urge  it  now, 
as  a  party  is  not  permitted  to  keep  back 
part  of  his  defence,  wait  events,  and  bring 
it  forward  on  a  future  occasion,  after  hav- 
ing taken  his  chance  upon  the  first  trial. 
The  commissioners  and  the  general  court 
had,  both  of  them,  power  to  decide  upon 
the  survey ;  and,  as  the  record  of  the  gen- 
eral court  shews  nothing  to  the  contrary, 
it  is  to  be  presumed  that  all  matters  in  con- 
troversy were  decided.  Had  it  been  other- 
wise, it  should  have  appeared  in  the 
proceedings.  Maze  knew  nothing  of  the 
survey ;  and  therefore  is  not  to  blame  for 
not  having  filed  a  caveat  in  the  register's 
office.  The  conduct  of  the  defendants,  in 
procuring  the  survey,  and  obtaining  the 
patent  on  it,  was  fraudulent;  for  the  judg- 
ment of  the  general  court  was  conclusive ; 
no  appeal  lay  from  it ;  and  every  thing  done, 
in  contravention  of   it»    was  unjustifiable. 

Cur.  adv.  vult. 

PENDLETON,  President,  delivered  the 
resolution  of  the  court,  as  follows : 

This  is  a  bill  to  set  aside  a  patent  upon 
the  ground  of  fraud ;  and  whether  relief  is 
to  be  afforded,  or  not,  must  depend  upon 
the  circumstances  of  the  case ;  and  a  correct 
interpretation  of  the  act  of  1779,  for  ad- 
justing and  settling  the  titles  to  claimers 
to  unpatented  lands,  previous  to  the  estab- 
lishment of  the  land  office.  Chanc. 
Rev.  90. 

That  act  takes  up  all  such  claims,  and 
gives  rules  for  the  whole.  Under  it  sur- 
veys and  settlements  were  provided  for; 
and  the  method  of  establishing  them  pre- 
scribed. 

The  first,  that  is  surveys,  consisted  of 
two  classes. 

1.  Surveys  under  entries,  orders  of  coun- 
cil particularly  defined,    or  proclamations  \ 
all  enumerated  in    the    first    section   of  the 
act;  and  upon  these,  if  regularly  made  and 
the  law  complied   with,    patents  were 

206  to  issue    of   course,    unless    *caveat8> 
were  entered   in    the  register's  office, 

and  lodged  in  the  general  court,  where  they 
were  to  be  decided  according  to  the  usual 
course  of  such  proceedings.  With  cases  of 
that  kind,  the  commissioners,  appointed  hj 
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the  act,  had  nothing  to  do,  either  to  aid, 
or  to  destroy  them ;  and  therefore  they  con- 
stitute no  part  of  the  present  enquiry. 

2.  Surveys  made  under  the  other  orders 
of  council  described  in  the  10th  section  of 
the  act.  This  class  was  not  to  be  tried 
upon  a  caveat  in  the  general  court ;  but  the 
claims  were  to  be  laid  before  the  court  of 
appeals,  who  were  to  hear  and  determine 
them  in  a  summary  way;  and,  as  the  con- 
troversies were  merely  between  the  claim- 
ants under  the  orders  of  council  and  the 
public,  the  attorney  general  was  to  attend 
on  behalf  of  the  commonwealth.  Chanc. 
Rev.  94,  sect.  10.  With  surveys  of  this 
character,  the  court  of  appeals  had  exclu- 
sive cognizance,  and  no  other  tribunal  could 
intermeddle  with  them.  For  that  part  of 
the  8th  section,  which  relates  to  settlers 
upon  lands  surveyed  for  companies,  obvi- 
ously meant  surveys  for  companies  having 
undisputed  titles,  and  was  confined  to  liti- 
gants claiming  under  such  companies. 
This  is  proved  by  the  direction,  that  the 
clerk  shall  enter  **The  names  of  all  such 
persons  to  whom  titles  shall  be  adjudged  for 
lands  within  the  surveys  made  by  order  of 
council  for  any  company,  with  the  quantity 
of  land  adjudged,  and  in  what  survey ;  and, 
if  the  same  is  only  part  of  such  survey,  in 
what  manner  it  shall  be  located  therein, 
the  name  or  style  of  the  company,  and  the 
price  to  be  paid  them,  with  the  time  from 
which  the  same  is  to  bear  interest.'* 
Which  plainly  supposes  valid  surveys  for 
companies  having  secure  titles.  For  the 
names  of  all  successful  applicants  were  to 
be  enrolled,  and  all  of  them  were  to  pay 
the  price  of  the  land,  adjudged  to  them, 
to  the  company,  who  could  have  had  no 
right  to  the  price,  if  they  had  no  title  to 
the  land:  which  makes  it  clear,  that  the 
title  of  the  company  was  to  be  considered 
as  fixed,  and  that  none,  but  derivative 
rights   under  them,    were  to  be  decided  by 

the  commissioners. 
207  *The  result  is,  that  all  questions 
relative  to  the  validity  of  the  second 
class  of  surveys  were  to  be  determined  in 
the  court  of  appeals  only;  and  conse- 
quently, that  the  decision  of  that  court,  in 
May  1782,  was  conclusive. 

But  the  claim  of  the  Greenbrier  company 
was  under  one  of  the  orders  of  council  men- 
tioned in  the  tenth  section  of  the  act;  and 
consequently,  the  decision  of  the  court  of 
appeals  established  their  right  to  the  sur- 
vey in  question ;  subject,  however,  to  the 
derivative  rights  of  others  having  claims 
under  the  company,  and  the  provisions  of 
the  seventh  section  of  the  law. 

It  makes  no  difference  that  Maze  was  not 
a  party  to  that  cause ;  for,  from  the  nature 
of  the  thing  he  could  not  be;  because  the 
jurisdiction  in  that  instance  was  special, 
and  confined  to  controversies  between  the 
state  and  the  company. 

Maze,  therefore,  cannot  oppose  the  com- 
pany, but  must  claim  under  them,  or  give 
up  the  contest  altogether,  as  his  first  occu- 
pation commenced  in  1764,  subsequent  to 
the  order  of  council  of  1751,  granting  the 
land  to  the  company. 

It  is  urged,  however,  that  the  judgment 
of  the  general  court  may  have  proceeded 
upon  a  recognition  of  the  rights  of  the  com- 


pany, and  settled  the  controversy  between 
the  parties  to  this  suit  in  conformity  to 
those  rights  and  the  decision  of  the  court 
of  appeals;  and  as  nothing  appears  to  the 
contrary,  the  judgment  ought  to  be  consid- 
ered as  final,  especially  in  a  court  of 
equity. 

But  to  this  the  answer  is,  that  the  fact 
is  directly  otherwise ;  for  it  is  admitted  in 
the  pleadings,  and  proved  by  the  testimony 
in  the  cause,  that  nothing  but  the  priority 
of  settlement  and  the  pretended  purchase  of 
the  cabin  right  was  in  controversy,  either 
in  the  court  of  commissioners,  or  in  the 
general  court.  Of  course,  the  right  of  the 
company  neither  was,  nor  could  have  been 
decided  by  the  latter  court. 

It  is  said,  however,    that   the    appellants 

might  have  introduced   the   testimony  into 

the   general   court;    and    that,    if   it 

208  *was  fraudulently  neglected,  and  kept 
back  with  a  view  to  ulterior  proceed- 
ings, they  are  as  much  barred,  as  if  the 
survey  and  the  decision  of  the  court  of  ap- 
peals had  been  laid  before  the  general 
court. 

If,  indeed,  the  survey  and  decision  of  the 
court  of  appeals  had  been  thus  fraudulently 
neglected  and  kept  back  with  a  view  to 
future  proceedings,  it  would  have  altered 
the  case;  for  a  court  of  equity  would  not 
liave  countenanced  such  unprincipled  con- 
duct. But  there  is  nu  proof  or  either. 
Certainly,  not  of  the  fraudulent  design, 
and  there  could  be  no  wilful  neglect.  For 
Hamilton  was  not  entitled  to  the  benefit  of 
the  survey,  until  he  paid  the  purchase 
money  to  the  company;  and,  as  he  had 
not  done  so,  at  the  time  of  the  trial  of 
the  cause  in  the  general  court,  he  could 
not  avail  himself  of  the  survey  there; 
which  accounts  for  the  failure  to  produce 
it  u^on  that  occasion ;  because  it  was,  as 
to  him,  a  useless  paper,  until  he  had  sat- 
isfied the  company,  and  got  his  title  con- 
firmed, according  to  the  directions  of  the 
act  of  assembly.  For,  prior,  to  the  pay- 
ment, the  survey  belonged  to  the  company; 
was  in  the  hands  of  their  agent;  and  they 
had  a  right  to  retain  it,  as  a  security  for 
the  debt.  Accordingly,  Hamilton  was 
never  able  to  make  any  use  of  it,  until  he 
paid  the  purchase  money,  and  obtained  the 
certificate  of  the  agent  of  the  company  to 
that  effect. 

It  follows,  that  the  company,  who  were 
not,  in  any  shape,  parties  to  the  contest  in 
the  court  of  commissioners  and  the  general 
court,  were  not  affected  by  any  thing  done 
there,  as  both  those  tribunals,  for  want 
of  the  necessary  information  relative  to  the 
steps  which  had  been  taken,  acted  under  a 
mistake ;  and  neither  did,  nor  could  mean 
to  decide  upon  a  title  which  was  not  brought 
before  them.  Nor  is  Hamilton  affected. 
For,  as  he  had  not  a  right  to  use  the  title 
of  the  company,  at  the  periods  when  the 
case  was  tried  in  those  courts,  there  could 
be  no  objection  to  his  setting  it  up  when  he 
afterwards  acquired  it ;  because  the  payment 
of  the  purchase  money  placed  him  in  a  new 
situation,      altogether     disconnected 

209  *with  the  former  struggle  about  the 
settlement  right,  and    the    pretended 

purchase  of  it ;  which  were  the  only  mat- 
ters controverted  in  the  general  court. 
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The  case  therefore  ought  to  be  considered 
as  if  this  were  the  first  trial  upon  the 
merits. 

The  order  of  council  in  October  1751,  was 
equivalent  to  a  location  of  the  100,000  acres 
of  land  for  the  company ;  and  although  it 
was  not  fullj  carried  into  effect  before  the 
Indian  war,  it  was  nevertheless  considered, 
notwithstanding  what  is  said  about  the 
claims  of  the  officers  and  soldiers,  as  still 
in  force,  and  was  confirmed  by  the  order 
of  the  16th  of  December,  1773 :  and,  if  so,  it 
continued  in  force  until  the  revolution. 

It  was  therefore  an  order  of  council  within 
the  meaning  of  the  act  of  1779;  and,  as 
such,  was  established  by  the  decision  of 
the  court  of  appeals  in  May  1782. 

Maze  therefore  could  not  have  a  preemp- 
tion right  against  the  survey,  as  the  bal- 
ance of  it  was  specifically  appropriated; 
and  preemption  rights  are,  by  the  express 
words  of  the  act  of  assembly,  restrained  to 
cases  where  no  other  person  hath  a  legal 
right  or  claim. 

It  is  urged,  however,  that,  as  the  act  of 
1779  gives  a  right  of  preemption  upon  any 
waste  and  unappropriated  lands,  and  as  the 
company  had  not  fully  complied  with  the 
orders  of  council,  there  was  no  legal  right 
or  claim  in  the  company;  and  therefore 
that  the  land,  so  far  as  the  settlers*  right 
of  settlement  and  preemption  extended,  was 
waste  and  unap^n'opriated.  But,  to  say 
nothing  of  the  assertion  of  the  appellee  in 
his  replication,  that  he  always  meant  to 
hold  under  the  company,  it  is  obvious  that 
there  is  no  force  in  the  objection;  because 
the  right  of  settlement,  and  the  right  of 
survey,  were  both  established  by  the  same 
act  of  assembly;  and  therefore  the  one  is 
as  effectual  as  the  other.  For  the  relation, 
with  respect  to  original  inception,  is  as 
strong  as  to  the  orders  of  council  and  the 
survey,  as  to  the  settlement :  and  the  statute 
is  not  to  be  garbled  as  may  suit  the  con- 
venience of  parties,  but  the  separate 
210  parts  ought  all  to  *be  considered  to- 
gether, and  construed  in  relation  to 
each  other,  so  as  to  give  a  reasonable  and 
consistent  effect  to  the  whole.  Under  that 
view  of  the  case,  the  settler  was  to  be  en- 
titled to  400  acres,  and  a  preemption  right 
besides,  where  the  lands  belonged,  exclu- 
sively, to  the  commonwealth ;  but  in  cases 
of  company  lands,  although  he  was  to  have 
his  settlement  certain,  his  preemption  was 
to  be  only  in  lands  where  the  company  had 
made  no  specific  appropriation,  or  survey. 
For  wherever  there  was  such  appropriation, 
or  survey,  by  the  company,  the  settler  was 
not  to  be  entitled  to  preemption  out  of  it. 
When,  therefore,  the  act  gave  effect  to  the 
orders  of  council  and  surveys,  it  necessarily 
destroyed  all  pretensions  to  a  right  of  pre- 
emption against  the  surveys;  because  there 
were  then  other  persons,  who  had  a  legal 
right,  or  claim,  paramount  to  the  right  of 
preemption. 

Of  course.  Maze  could  not  be  entitled  to 
more  than  his  settlement  against  the  com- 
pany, although  he  might  have  a  preemption 
right  also  against  the  commonwealth,  if 
there  were  adjacent  lands,  which  had  not 
been  notoriously  appropriated,  or  surveyed, 
by  the  company. 

This  brings  us  to  the  question  of  priority 


between  Maze  and  Hamilton :  and  there 
can  be  no  doubt,  that  the  former  made  the 
first  settlement;  and  that  his  possession 
was  interrupted  by  the  violence  and  im- 
proper conduct  of  the  latter.  He  ought 
therefore  to  be  put  in  the  same  situation 
that  he  would  have  been  in,  if  the  violence 
and  improper  behaviour  had  not  taken 
place.  In  other  words,  be  ought  to  have 
the  full  benefit  of  his  right  of  settlement, 
and  the  only  question  is,  as  to  the  quantity 
of  land  which  that  entitles  him  to  for  his 
settlement  and  preemption  rights? 
And  first  as  to  the  settlement : 
The  order  of  council  in  1773  mentions 
fifty  acres  for  the  settlement,  and  fifty 
more  for  every  three  acres  cleared ;  but  the 
7th  section  of  the  act  of  1779,  restricts  set- 
tlers, on  company  lands,  to  three  hundred 
acres;  which  embarrasses  the  question,  as 
the  appellee's  claim  is  for  four  hundred,  in 
ri&^ht  of  settlement. 

211  ^The  difficulty,  however,    admits  of 
two  answers. 

The  first  is,  that  it  is  probable,  that  if 
Maze  had  filed  a  caveat  to  the  survey  in  the 
register's  office,  the  general  court  would, 
under  the  circumstances  and  the  equity  of 
other  sections  of  the  act  of  assembly,  have 
allowed  him  the  400  acres  against  the  Ham- 
iltons,  whose  unjust  proceedings  had  pre- 
vented him  from  completing  his  title  to 
the  usual  quantity  allowed  to  settlers,  as 
the  company  had  made  no  other  appropria- 
tion of  it,  than  a  survey  on  behalf  of  the 
tortfeasors,  who  ought  not  to  be  permitted 
to  take  advantage  of  their  own  wrong. 

The  second  answer  is,  that  the  judgment 
of  the  general  court  has  given  him  400 
acres  out  of  the  survey  which  includes  the 
settlement ;  and  as  this  is  not  a  proceeding 
to  set  aside  that  judgment,  but  to  enforce 
it,  the  specific  terms  of  the  sentence,  in 
that  respect,  cannot  be  disturbed  by  the 
appellant,  who  tortiously  hindered  him, 
from  obtaining  the  usual  quantity  allowed 
to  settlers. 

But  the  case  is  very  different  with  regard 
to  the  preemption  right,  and  the  residue  of 
the  survey;  for  the  very  judgment,  as  to 
the  preemption  is,  that  the  grant  of  the 
1000  acres  under  that  right,  shall  be  of 
lands  **to  which,"  in  the  words  of  the  act 
of  assembly,  ^*no  other  person  hath  a  legal 
right  or  claim."  This  directly  conflicts 
with  the  claim  of  the  appellee  to  the  residue 
of  the  survey;  because  the  Hamiltons  have 
a  legal  claim  to  it  under  the  company :  and 
that  necessarily  repels  the  pretensions  of 
Maze,  who  is  only  entitled  to  satisfy  his 
preemption,  if  he  can  find  land,  for  the 
purpose,  not  subject  to  prior  claims. 

The  general  court,  then,  having  allowed 
the  400^  acres,  and  that  allowance  not  being 
inconsistent  with  the  rights  of  the  com- 
pany, but  being  strictly  just  as  it  respected 
the  Hamiltons,  the  latter  ought  not  to  have 
attempted  to  defeat  it,  by  the  manoeuvre  of 
procuring  the  plat,  and  obtaining  a  patent 
for  the  whole  1100  acres.  Therefore,  the 
appellants  ought  now  to  convey  to  the  ap- 
pellee, so  much  of  the  land  within  the  sur- 
vey, as  his  right  of  settlement  calls 
for. 

212  *It  was  said,  however,   that  the  ap- 
pellee ought  to  have  filed   a  caveat  to 
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the  survey,  in  the  register's  ofQce;  and  that 
his  failure  to  do  so  precludes  him  from  in- 
sisting on  his  prior  right  now.  But  the 
objection  does  not  apply;  for,  although  it 
be  true,  that  where  a  caveat  can,  it  ought 
to,  be  entered ;  and  that  where  a  party  has 
a  legal  remedy,  and  fails  to  avail  himself 
of  it,  without  a  reasonable  excuse,  a  court 
of  equity  will  not,  in  general  relieve ;  yet 
the  circumstances  of  the  present  case  were 
particular,  and  account  for  the  failure. 
The  omission  to  caveat  therefore  ought  not 
to  be  considered  as  having  shut  the  door 
to  relief;  but  the  case  ought  to  be  decided 
upon  its  real  merits. 

Consequently,  if  the  chancellor  had  di- 
rected the  400  acres  only,  to  be  taken  out  of 
the  survey,  his  opinion  would  have  been 
affirmed ;  but  he  has  gone  further,  and  or- 
dered the  preemption  to  be  taken  out  of  it 
also.     In  which  respect,  we  think  he  erred. 

The  decree  is  therefore  reversed ;  and  the 
following  is  to  be  the  entry: 

^^This  day  came  the  parties,  by  their 
counsel,  and  the  court  having  maturely 
considered  the  transcript  of  the  record  and 
the  arguments  of  the  counsel,  is  of  opinion, 
that  the  said  decree  is  erroneous:  There- 
fore, it  is  decreed  and  ordered,  that  the 
same  be  reversed  and  annulled,  and  that 
the  appellee  pay  to  the  appellants,  their 
costs  by  them  expended  in  the  prosecution 
of  their  appeal  aforesaid,  here.  And  it  is 
further  decreed  and  ordered,  that  a  survey 
be  made  of  the  four  hundred  acres  of  land 
for  the  settlement,  to  lie  south  of  a  line  to 
be  run  from  a  spring  opposite  to  Christo- 
pher Wamp's,  as  the  same  shall  appear  to 
have  been  made  by  agreement,  between  the 
appellee  and  John  Tackett,  in  the  proceed- 
ings mentioned,  so  as  to  include  the  cabin 
and  settlement,  and  which  may  be  laid 
down  as  either  party  shall  direct,  to  enable 
the  court  of  chancery  to  decide  between 
them,  on  the  propriety  or  reasonableness  of 
the  location ;  that  the  appellant  Andrew's 
patent  of  one  thousand  one  hundred  acres, 
be  also  surveyed  and  laid  down,  to 
213  shew  *how  far  the  same  doth  inter- 
fere with  the  said  four  hundred  acres ; 
which  being  adjusted  by  the  court  of  chan- 
cery, that  the  said  appellant  be  decreed  to 
convey  to  the  appellee,  the  inheritance  of 
so  much  of  the  said  four  hundred  acres,  as 
shall  be  found  to  lie  within  the  bounds  of 
the  said  appellant's  patent,  with  warranty 
against  himself  and  all  persons  claiming 
under  him,  and  deliver  him  possession 
thereof,  upon  the  appellee's  paying  to  him, 
at  the  rate  of  three  pounds  per  hundred 
acres,  for  the  quantity  so  to  be  conveyed ; 
and  as  to  the  residue  of  the  said  one 
thousand  one  hundred  acres,  that  the  bill 
be  dismissed.  But  the  appellee  is,  never- 
theless, to  be  at  liberty  to  proceed  to  survey 
the  one  thousand  acres  of  land  for  his  pre- 
emption, if  he  can  find  land  to  satisfy  the 
same,  without  interfering  with  the  said 
patent  or  other  prior  claim." 

Hambleton  v.  Wells. 

[June,  1791.] 
Ejectment— Judgment— Case  at  Bar.— if  there  be  three 
defendants  in  ejectment,  who  appear  at  different 
times;  the  first  pleads,  and,  as  to  him,  issue  is 
joined;  the  second  is  admitted  a  defendant,  but 
does  not  plead:  the  third  pleads,  but  no  issue  is 


Joined:  and  in  this  state,  the  cause  is  tried,  and 
verdict  and  juds'ment  be  sriven  for  the  plaintiff,  it 
is  not  error,  notwithstanding  there  was  no  plea 
for  the  second  defendant,  nor  issue  as  to  the 
third;  for  their  rights  remain  untouched,  and 
may  be  tried  when  issues  are  made  up  as  to  tbem. 
5ame— Evidence— Patent  Obtained  Illegally.*— in  eject- 
ment, it  is  competent  to  the  defendant,  to  give  in 
evidence  that  the  patent,  under  which  the  plain- 
tiff claims,  was  obtained  contrary  to  law,  althongb 
upon  the  face,  it  appears  to  have  been  regularly 
issued. 

Alexander  Wells  brought  ejectment  for  a 
tract  of  land  situate  in  the  county  of  Ohio. 
In  October  1787,  James  Hambleton  was  ad- 
mitted defendant;  pleaded  tbe  general 
issue;  confessed  the  lease,  entry  and  ouster; 

*BJectment—BvldeaGe— Fraud  In  Procuring  Patent- 
Principal  Case  Disapproved.— The  decision  in  tbe 
principal  case,  that  fraud  in  procuring  a  patent 
may  be  given  in  evidence  to  vacate  that  patent, 
even  on  the  trial  of  an  ejectment,  cannot  be  con- 
sidered as  settling  the  law.  In  light  of  the  foUow- 
ing  remarks  by  such  eminent  judges  as  Cabell. 
and  Chisf  Justicb  MABSHAiiL,  in  referring  to  that 
decision. 

Thus  in  Noland  v.  Cromwell,  4  Munf.  173,  Judge 
Cabell  said:  "In  the  case  of  Ramdletan,  etc,  r. 
Welh.  it  was  decided,  that  fraud  in  procuring  a 
patent  might  be  given  in  evidence  to  vacate  that 
patent,  even  on  the  trial  of  an  ejectment  In 
Witherinton  v.  M'Donald,  it  is  stated  that  the  case 
of  Hambleton  v.  Wells,  had  not  been  considered  as 
having  settled  the  law,  as  it  was  the  only  case  on 
the  point,  and  the  court  nearly  equally  divided: 
but  I  perceive  nothing  that  can  excite  a  doubt  as  to 
the  right  of  a  court  of  cquUv  to  interfere  in  such  a 
case.  White  v.  Jones,  1  Wash.  116,  seems  conclnslre. 
In  that  case,  where  there  was  an  allegation  of 
fraud,  the  chancellor  had  refused  relief  on  tbe 
ground  that  the  fraud  vacated  the  patent,  and 
that,  the  patent  being  null  and  void,  the  party 
might  have  had  redress  at  law.  But  this  coart 
although  it  afllrmed  the  decree  of  the  Chancellor  in 
dismissing  the  bill,  did  it  on  a  very  different 
ground:  vie.  that  although  the  fraud  was  charged, 
it  was  not  proved;  expressly  declaring,  however, 
that  where  fraud  is  suggested  and  proved,  courts  of 
equity  have  concurrent  jurisdiction,  and  can  afford 
the  most  ample  and  adequate  redress." 

In  Stringer  v.  Young,  8  Peters  840,  Mb.  Chuf 
Justice  Marshall,  delivering  the  opinion  of  the 
court,  said :  ''In  Virginia,  the  patent  is  the  comple- 
tion of  title,  and  establishes  the  performance  of 
every  prerequisite.  No  inquiry  into  the  regnlaritv 
of  those  preliminary  measures  which  ought  to  pre- 
cede it.  Is  made  in  a  trial  at  law.  No  case  has 
shown  that  it  may  be  impeached  at  law,  unless  it  be 
for  fraud:  not  legal  and  technical,  but  actual  and 
positive,  fraud  in  fact,  committed  by  the  person 
who  obtained  it:  and  even  this  is  questioned. 

''Hambleton  et  al.  v.  Welle,  reported  in  a  note  in  1 
Hen.  &  Munf.  807,  the  defendants  In  ejectment  in 
the  District  Court  offered  evidence  to  prove  tbat 
the  grant  under  which  the  lessor  claimed,  was  de- 
fective in  several  prerequisites  to  a  patent  Tbe 
Court  of  Appeals  overruled  these  objections:  hut 
determined  'that  the  District  Court  erred  in  not 
permitting  the  appellants  to  give  evidence  that  tbe 
appellee  procured  the  plat  on  which  the  patent  was. 
obtained  to  be  returned  to  the  office,  knowing  tbat 
an  actual  survey  had  not  been  made.'  In  this  case 
the  objectionable  act  was  a  fraud,  knowingly  com- 
mitted by  the  patentee  himself.  Even  this  case  bas 
been  questioned;  though  not,  as  far  as  isknown» 
expressly  overruled. 

"In  Witherinton  v.  McDonald  (1  Hen.  &  Munf. 
306).  the  defendant  in  ejectment  offered  evidence  to 
show  that  the  survey  upon  which  the  plaintiff's 
patent  was  founded  was  illegal:  and  also  tbat  tbe 
patent  was  obtained  upon  a  certificate  signed  by 
Charles  Lewis,  as  clerk  of  the  land  office,  instead 
of  being  signed  by  the  register  or  his  deputy,  as  is 
required  by  law.  The  defendant  excepted  to  tbe 
opinion  of  the  court  rejecting  this  testimony,  and 
appealed  to  the  Court  of  Appeals.  The  judgment 
was  unanimously  affirmed  in  that  court  In  tbe 
course  of  the  trial,  the  case  of  HamblaAon  v.  WtlU, 
was  mentioned  by  several  of  the  Judges  with  dis- 
approbation: and  it  was  said  that  a  single  case  de- 
cided by  three  judges  against  two,  was  not 
considered  as  conclusively  settling  the  law.*' 

In  Witherinton  v.«M'Donald.  1  Hen.  AM.  806.  809. 
the  principal  case  is  disapproved  on  this  point  by 
the  majority  of  the  court  See  the  principal  case 
cited  in  White  v.  Jones.  4  Call  2S7.  See  monographic 
not4».  on  "Electment"  appended  to  Tapscott  v.  Cobbs. 
11  Gratt  172. 
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and  agreed  to  insist  upon  the  title  only 
at  the  trial;  and  of  this  he  put  himself 
upon  the  country,  and  the  plaintiff  likewise. 
The  cause  was  continued  from  time  to  time, 
until     the     4th     of    May,    1790;    at 

214  *which  day  the  record  states,  * 'David 
Bradford,    on    motion,    is  admitted  a 

defendant  in  this  suit,  and  from  reasons 
appearing^,  a  further  day  is  given  the  par- 
tics  till  the  next  court."  The  record  then 
proceeds  as  follows:  **at  which  day,  to  wit, 
on  the  twentieth  day  of  September  in  the 
same  year  aforesaid,  John  Decker,  on  mo- 
tion, is  admitted  co-defendant  in  this  suit, 
and  thereupon  pleads  the  general  issue, 
confesses  the  lea^e,  entry  and  ouster  in  the 
declaration  supposed,  and  agrees  to  insist 
on  the  title  only  at  trial."  No  issue  was 
joined  upon  this  plea;  but  the  record  pro- 
ceeds thus:  ''This  day  came  tlie  parties  by 
their  attornies,  and  thereupon  came  a  jury, 
&c."  At  the  trial  of  the  cause,  the  defend- 
ants filed  a  bill  of  exceptions  to  the  court's 
opinion,  stating,  that  he  offered  in  evi- 
dence, 1.  A  copy  of  the  proclamation  of 
George  III.  authorizing  the  governour  and 
council  to  grant  lands  to  certain  officers 
and  soldiers.  2.  The  testimony  of  sundry 
witnesses  to  shew,  that  the  warrant  upon 
which  the  deed  of  the  plaintiff's  lessor  was 
issued,  was  granted  to  a  certain  Sarah 
Gibbs,  representative  of  John  M'Nelly, 
deceased,  and  not  to  the  soldier  himself  as 
is  made  necessary  by  the  said  recited 
proclamation.  3.  The  testimony  of  the  said 
witnesses,  that  there  never  was  a  survey 
made  by  any  county  surveyor,  or  his  dep- 
uty, properly  commissioned  by  the  college 
of  William  and  Mary,  acting  in  conformity 
to  the  laws  and  rules  then  in  force,  and 
that  the  said  lessor  of  the  plaintiff,  the 
patentee,  was  actually  privy  thereto,  and 
procured  a  plat  to  be  returned  without  a 
survey  actually  made.  4.  Two  other  wit- 
nesses to  prove  that  there  was  an  actual 
settlement  and  improvement  made  upon  the 
lands  in  the  declaration  mentioned  by  a 
certain  Isaac  Cox  in  the  year  1771,  before 
any  warrant  was  issued  to  the  said  Sarah 
Gibbs.  5.  An  order  of  council,  dated  the 
16th  of  December,  1773,  protecting  actual 
settlers  of  land  on  the  western  waters, 
against  the  rights  of  the  officers  and  sol- 
diers. 6.  An  instrument  of  writing  pur- 
porting to  be  an  assignment  from  the  said 
Isaac  Cox  of  his  settlement  right  and  all 
the  title  he  had  to  the  said  land,  to  John 
Decker,  one    of    the   defendants.      7. 

215  The  *original    book    of   the   commis- 
sioners appointed  in  pursuance  of  the 

act  of  assembly  of  1779,  who  have  therein 
recognized  the  right  of  settlement  in  Cox 
by  certificate  to  have  been  prior  to  the  time 
mentioned  in  the  said  law.  8.  A  deed, 
issued  from  the  commonwealth's  land  office 
in  pursuance  of  the  said  certificate,  which 
deed  is  in  the  words  following:  ''Patrick 
Henry,  esquire,  Ac."  That  the  district 
court  rejected  all  the  evidence  aforesaid, 
except  the  said  last  mentioned  deed  from 
the  governour.  Verdict  and  judgment  for 
the  plaintiff;  and  the  defendants  appealed 
to  this  court. 

PENDLETON,  President,  delivered  the 
resolution  of  the  court,  as  follows : 

Two  small  objections   were    made   to  the 


proceedings  in  the  cause,  namely,  that 
there  was  no  plea  as  to  one  of  the  defend- 
ants, nor  any  issue  as  to  another:  neither 
of  which  the  court  thinks  material.  For, 
if  they  were  errors  at  all,  they  were  the 
errors  of  the  clerk,  and  amendable.  But 
the  court  is  of  opinion  they  cannot  be  re- 
garded as  errors,  under  the  circumstances 
of  the  case.  For  there  were  three  defend- 
ants, who  appeared  at  different  times,  and 
each  of  them  offered  himself  as  defendant 
to  the  whole  tract.  Their  defences  there- 
fore were  separate  and  not  joint;  and  as 
Hambleton  stood  first  in  the  order  of  time, 
and  the  issue  as  to  him,  was  properly  joined 
as  to  the  entire  tract,  judgment  might 
properly  be  rendered  against  him  for  the 
whole,  if  the  plaintiff  made  out  his  case  and 
proved  himself  entitled  to  recover,  leaving 
the  questions  untouched  as  to  the  other  de- 
fendants,  who  consequently  can  hare  no 
reason  to  complain,  as  they  will  have  an 
opportunity  of  contesting  the  case  upon  the 
merits,  whenever  the  issues  are  made  up, 
and  tried  as  to  them. 

The  principal  points  arise  upon  the  bill 
of  exceptions,  which  presents  the  following 
case: 

The  defendants  offered  eight  pieces  of 
evidence  to  the  jury,  namely,  1.  A  copy  of 
the  proclamation  of  George  the  third,  that 
lands  would  be  granted  to  certain 
216  officers  and  soldiers.  *2.  The  testi- 
mony of  sundry  witnesses  to  shew, 
that  the  deed  of  the  lessor  of  the  plaintiff 
was  granted  to  Sarah  Gibbs,  representative 
of  John  M' Nelly,  deceased,  and  not  to  the 
soldier  himself,  as  was  made  necessary  by 
the  proclamation.  3.  The  testimony  of  the 
same  witnesses  to  prove  that  there  never 
was  a  survey  made  by  any  county  surveyor 
properly  commissioned,  apd  that  the  lessor 
of  the  plaintiff  (the  patentee)  was  actually 
privy  thereto,  and  procured  a  plat  to  be  re- 
turned without  a  survey  actually  made. 
4.  The  testimony  of  two  other  witnesses  to 
prove  an  actual  settlement  by  Isaac  Cox 
before  the  warrant  to  Gibbs.  5.  An  order 
of  council  protecting  actual  settlers  of  land 
on  the  western  waters  against  the  right  of 
the  officers  and  soldiers.  6.  An  instrument 
of  writing  purporting  to  be  an  assignment 
from  Isaac  Cox  of  his  settlement  to  the  de- 
fendant John  Decker.  7.  The  original  book 
of  the  commissioners,  under  the  act  of  1779, 
recognizing  the  right  of  settlement  in  Cox 
by  certificate,  as  prior  to  the  time  men- 
tioned in  that  law.  8.  A  deed  from  the 
governour  in  pursuance  of  that  certificate. 
Upon  this  evidence  being  offered  by  the 
defendants,  the  district  court  rejected  it 
all,  except  the  deed,  as  it  is  called,  from 
the  governour.  The  jury  then  found  a  ver- 
dict for  the  plaintiff  for  the  lands  in  the 
declaration,  and  the  district  court  gave 
judgment  accordingly.  The  question  there- 
fore is,  whether  the  district  court  erred  in 
rejecting  the  evidence?  This  court  has  re- 
flected on  the  case,  and  approves  of  the 
opinion  of  the  district  court  as  to  all  the 
evidence,  except  that  which  tended  to  prove 
that  the  patent  issued  without  a  survey 
actually  made;  for,  if  the  patent  did,  in 
fact,  issue  without  a  previous  survey 
actually  made,  it  was  void  in  law;  and 
therefore  that  part  of  the   testimony  ought 
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to  have  been  received ;  and  the  court  below 
erred  in  not  permitting  it  to  go  to  the  jury. 
The  judgment,  consequently,  is  to  be  re- 
versed, and  the  following  is  to  be  the  entry : 
''The  court  is  of  opinion,  that  the  said 
judgment  is  erroneous  in  this,  that  the  said 

district  court  ought  to  have  permitted 
217      *the  appellants  to  give   evidence  that 

the  appellee  procured  the  plot,  on 
which  his  patent  was  obtained,  to  be  re- 
turned to  the  ofiBce,  knowing  that  an  actual 
survey  of  the  land  had  not  been  made ;  and 
which,  if  proved,  would,  in  the  opinion  of 
this  court,  make  the  grant  void  at  law: 
Therefore  it  is  considered  by  the  court,  that 
the  said  judgment  be  reversed  and  annulled, 
and  that  the  appellants  recover,  against  the 
lessor  of  the  appellee,  their  costs  by  them 
expended  in  the  prosecution  of  their  appeal 
aforesaid  here.  And  it  is  ordered  that  the 
jurors*  verdict  be  set  aside ;  that  a  new  trial 
be  had  between  the  parties;  and  that  the 
district  court,  upon  such  trial,  do  admit 
the  evidence  aforesaid  to  be  entered  into; 
but  none  of  the  other  matters  offered  by  the 
defendants  in  evidence  on  the  former  trial 
and  rejected  by  the  court." 


Calvert  v.  Bowdoin. 

[June,  1791.] 

Money  Purnlshed  to  Purchase  Ljuid— Pallnre  to  Pur* 
chase— Liability.*— A.  furnishes  money  to  B.  to  pur* 
chase  a  tract  of  land  for  A.  B.  and  C.  If  B.  falls  to 
make  the  purchase,  it  is  a  breach  of  the  contract, 
to  be  redressed  by  a  suit  upon  the  contract;  and 
the  rififht  of  action  accrues  from  the  failure  to 
purchase. 

Pleading— Statute  of  Llmitationa— Pindlnff  of  Jury.— If 
the  act  of  limitations  be  pleaded,  the  jury  onsrht 
to  find  that  the  defendant  assumed  within  five 
years  next  before  the  suit  was  commenced ;  or  the 
whole  Issue  is  not  found,  and  a  new  trial  will  be 
awarded. 

Same -Variance  between  Evidence  and  Statement  in 
Declaration— Effect.— If  the  evidence  differs  from 
the  statement  in  the  declaration,  judcrment  of 
nonsuit  will  be  firiven  by  the  court  of  error:  and 
the  C4use  will  not  be  sent  back  to  the  court  below 
with  a  direction  to  call  the  plaintiff,  or  to  instruct 
the  jury  that  the  evidence  does  not  support  the 
declaration. 

,  17—,    Bow- 


Upon    the 


day   of 


doin,  as  surviving*  partner  of  Phripp  & 
Bowdoin,  brought  assumpsit  against  Cal- 
vert; and  declared,  1,  for  ;f  104.  13.  6.  specie 
had  and  received  to  the   plaintiff's   use — 2, 

for  ;f  1046.  IS.  paper  currency  equal  to 
218      ;£104.  13.  6.    specie,    as   due    to   *the 

plaintiff  upon  insimul  computassent. 
Plea,  the  act  of  limitations;  and  issue. 
Upon  the  trial  of  the  cause,  the  defendant 
filed  a  bill  of  exceptions  to  the  court's 
opinion,  stating  that  the  only  evidence 
offered  by  the  plaintiff  was  an  account  con- 
taining the  items  of  demand,  which  was 
supported  by  no  other  testimony  than  a  re- 
ceipt dated  the  8th  of  February,  1779,  pur- 
porting that  the  defendant  had  received,  of 
the  sum  of  ;flO,342.  10.  to  purchase  the 
Currytuck  estate,  half  for  Phripp  A  Bow- 
doin ;  a  fourth  for  John  Holloway ;  and  the 
other  fourth  for  the  defendant.  That  the 
defendant  objected  to  the  evidence,  because 
more  than  five  years  had  elapsed  between 
the  date  of  the  receipt,  and  the  emanation 
of  the  writ ;  and  that  the  defendant  prayed 
the    court    to    instruct    the    jury,    that   the 

♦See  monogrraphic  twfes  on  "Contracts"  appended 
to  Enders  v.  Board  of  Public  Works,  1  Gratt.  864, 
and  "Judg-ments"  appended  to  Smith  v.  Charlton. 
7  Gratt.  425. 


action  was  barred  by  the  statute  of  limita- 
tions, and  that  the  evidence  was  not  suffi- 
cient ^in  law  to  maintain  the  issue  on  the 
part  of  the  plaintiff;  but  that  the  court 
aflSrmed  to  the  jury,  "That  the  plaintiff's 
evidence  was  good  in  law,"  without  adding 
for  what  purpose.  Verdict  that  the  de- 
fendant did  assume  in  manner  and  form  as 
the  plaintiff  hath  complained  against  him; 
and  assesses  the  plaintiff's  damages  to 
;^100.  Judgment  for  the  plaintiff  according- 
ly ;  and  appeal  by  the  defendant  to  this  court. 
Duval  for  the  appellant.  The  statute  of 
limitations  is  a  beneficial  law,  and  ought 
to  be  favoured.  The  action  was  barred  be- 
fore the  institution  of  the  suit.  It  was  a 
partnership  transaction,  and  the  evidence 
supports  neither  count  of  the  declaration. 
Not  the  first,  because  it  was  a  joint  un- 
dertaking, and  therefore  could  not  be  money 
had  and  received  to  this  plaintiff's  use:  not 
the  second,  because  there  is  nothing  to 
shew,  that  the  parties  ever  accounted  to- 
gether. 

Baker,  contra.  The  suspending  act  saves 
the  case;  for,  if  the  times  of  suspension 
are  taken  out,  there  will  be  only  four  years 
and  a  fraction  between  the  date  when 
219  the  action  ^accrued,  and  the  time  of 
commencing  the  suit.  Besides  the 
defendant  was  a  trustee,  and  could  not 
claim  the  benelit  of  the  act  of  limitations. 
Lord  Hollis's  case,  2  Ventris.  345.  The 
money  was  received  for  a  special  purpose; 
and,  until  it  was  applied,  continued  the 
money  of  the  plaintiff;  but  as  the  purchase 
was  never  made,  it  was  money  received  to 
the  plaintiff's  use,  and  supports  the  first 
count.  There  might  possibly  have  been 
other  circumstances,  not  stated  in  the  bill 
of  exceptions,  which  influenced  the  jury ; 
and  the  court  will  intend  every  thing  after 
verdict;  especially,  as  the  plea  does  not 
shew  when  the  sale  of  the  Currytuck  estate 
took  place,  and  that  more  than  Ave  years 
had  actually  intervened  between  the  sale 
and  the  date  of  the  writ. 

Marshall  in  reply.  The  bill  of  exceptions 
states,  that  there  was  no  other  evidence  of 
the  assumpsit  than  the  receipt;  and  there- 
fore it  follows,  that  the  claim  was  barred 
before  the  suit  was  brought;  for  the  acts 
of  suspension  will  not  help  the  appellee,  as 
they  took  out  less  time  than  was  necessary 
to  remove  the  bar.  The  defendant  could 
not  be  considered  as  a  trustee ;  for  he  was 
not  a  depositary,  but  a  contractor  stipu- 
lating to  perform  a  certain  act,  and  the 
failure  entitled  the  plaintiff  to  a  special 
action  on  the  case  founded  on  the  breach, 
and  not  to  a  suit  upon  the  supposed  trust. 
The  declaration  not  having  referred  to  the 
document,  nor  stated  the  dates  of  the  trans- 
actions, the  defendant  could  only  plead  in 
general  terms  as  he  has  done,  and  therefore 
no  presumption  in  favour  of  the  verdict 
should  be  made.  The  variance  insisted  on, 
by  Mr.  Duval,  is  material ;  for  the  evidence 
does  not  apply  to  either  of  the  counts  in 
the  declaration.  The  verdict  only  finds 
that  the  defendant  assumed  mode  et  forma 
as  the  plaintiff  has  declared,  and  not  that 
there  was  an  assumpsit  within  Ave  years 
before  the  date  of  the  writ;  and  therefore 
the  whole  issue  is  not  found  by  the  jury. 
Cur.  adv.  vult. 
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220  *PENDIvETON,    President,    deliv- 

ered   the    resolution    of    the  court  as 
follows: 

It  is  manifest,  from  the  evidence  in  the 
record,  that  the  act  of  limitations  had 
barred  the  action  before  the  suit  was  com- 
menced ;  for,  if  the  time  embraced  in  the 
suspending  acts  be  stricken  out,  there  will 
still  be  more  than  five  years  between  the 
date  of  the  breach,  and  that  of  the  writ. 
The  verdict  only  finds  that  the  defendant 
assumed  in  manner  and  form  as  the  plain- 
tiff has  declared,  and  not  that  he  assumed 
within  five  years  next  before  the  suit  was 
commenced,  which  was  the  true  point  in 
issue.  The  whole  issue  therefore  has  not 
been  found;  and  consequently  there  must 
have  been  a  new  trial,  if  the  cause  had  de- 
pended upon  that  point. 

But  the  court  is  of  opinion,  that  a  new 
trial  ought  not,  under  the  circumstances,  to 
be  awarded  in  order  to  supply  the  deficiency 
in  the  verdict.  For  the  evidence  does  not 
support  either  of  the  counts  in  the  declara- 
tion, as  the  sums,  the  sort  of  money,  and 
the  use  to  which  it  was  to  be  applied,  con- 
tained in  the  receipt,  differ  from  the  state- 
ment made  in  the  declaration ;  and  therefore 
it  is  plain,  that  such  evidence  never  can 
entitle  the  plaintiff  to  a  verdict  upon  this 
declaration;  and,  as  It  is  not  pretended 
that  he  has  any  other,  it  would  be  a  work 
of  supererrogation  to  send  it  back  again, 
in  order  to  have  the  plaintiff  called,  or  the 
jury  instructed  that  the  evidence  does  not 
support  the  declaration. 

The  judgment  therefore  is  to  be  reversed, 
and  judgment  of  nonsuit  entered. 


221      *William  Browne  v.  David  Ross  &  Co. 

[November,  1791.] 
Bonds— Debt— Plea  of  Payment— Variance.*— In  debt 
uiK>n  a  bond  payable  at  a  future  day  If  the  decla- 
ration describes  the  penalty  as  payable  on  that 
day,  and  the  defendant  pleads  payment,  he  cannot 
object  to  the  variance  at  the  trial  of  the  cause. 

David  Ross  &  Company  declared  against 
Browne  in  his  own  right  upon  the  follow- 
ing bond:  "Know  all  men  by  these  pres- 
ents, that  I,  William  Browne,  of  Surry 
county,  executor  of  William  Browne  de- 
ceased, am  held  and  firmly  bound  unto 
David  Ross  &  Company  in  the  just  and  full 
sum,  &c."  without  naming  any  day  of 
payment  in  the  penalty,  which  bore  date 
the  I7th  day  of  December,  1787.  The  con- 
dition of  the  bond  again  styled  him  * 'Exec- 
utor of  William  Browne  deceased,"  and 
was  in  the  usual  way  for  payment  of  half 
the  sum  mentioned  in  the  penalty,  upon  the 
Ist  of  January,  1789.  The  bond  was  signed 
* 'William  Browne;'*  and  the  declaration 
was  as  follows:  ''David  Ross  &  Company 
complain  of  William  Browne  in  custody, 
&c.  of  a  plea  that  he  render  to  them  four 
hundred  and  ninety-six  pounds  nineteen 
shillings  and  ten  pence,  which  to  them  he 
owes  and  from  them  unjustly  detains ;  for 
that  whereas  the  said  defendant,  on  the 
17th  day  of  December,  1787,  at  the  parish 
of  South wark,  in  the  county  aforesaid,  by 
his  certain  writing  obligatory  sealed  with 
his  seal,  and  to  the  court  now  here  shewn, 
the  date  whereof  is  the  same  day  and  year, 

•See    firenerally,   monosrraphic  note   on  "Bonds" 
api)ended  to  Ward  v.  Churn,  18  Gratt.  801. 


acknowledged  himself  to  be  held  and  firmly 
bound  unto  the  said  plaintiffs  in  the  just 
and  full  sum  of  four  hundred  and  ninety- 
six  pounds  nineteen  shillings  and  ten  pence, 
to  be  paid  unto  the  said  plaintiffs  on  or  be- 
fore the  first  day  of  January,  1789.  Yet  the 
said  defendant,  although  often  required, 
&c.'*  There  was  no  oyer  of  the  bond;  but 
the  appearance  bail  pleaded  that  the  de- 
fendant had  paid  the  debt  in  the  declaration 
mentioned,  and  the  plaintiffs  took  issue. 
Upon  the  trial  of  the  cause,  the  defendant 
objected  that  the  bond  did  not   agree 

222  with  the  declaration ;  *and   therefore 
ought  not  to  be  received  as  evidence ; 

but  the  objection  being  overruled,  he  filed  a 
bill  of  exceptions  to  the  court's  Opinion, 
and  appealed  to  this  court. 

Call,  for  the  appellant.  It  is  a  general 
rule  that  variance  between  the  declaration 
and  the  evidence  offered  in  support  of  it,  is 
fatal,  1.  Because  it  tends  to  mislead  the  de- 
fendant. For,  if  he  comes  prepared  to 
encounter  one  charge,  and  another  is 
suffered  to  be  brought  against  him,  he  is 
necessarily  subject  to  surprize.  2.  Because 
it  is  the  constant  object  of  the  law,  that 
the  judgment  shall  settle  all  disputes  rela- 
tive to  the  subject  for  which  the  action  is 
brought ;  and  therefore,  the  pleadings  ought 
to  be  so  framed  as  to  preclude  future  con- 
troversies respecting  it.  In  the  present 
case,  however,  the  penalty,  (which  contains 
no  day  of  payment, )  was  due  presently ;  but 
the  declaration  states  it  to  be  payable  at  a 
future  day ;  and  therefore,  the  allegata  and 
probata  do  not  agree.  The  difficulty  is  not 
removed  by  the  condition ;  for,  there  is  no 
reference  to  the  latter  in  the  declaration ; 
nor  is  oyer  prayed.  It  stands,  then,  upon 
the  penalty  only,  which  is  payable  immedi- 
ately, and  not  at  a  future  day.  Conse- 
quently, the  variance  between  the  declara- 
tion and  the  evidence  is  clear;  and 
therefore,  the  judgment  cannot  be  sus- 
tained. Cowp.  766,  769,  178;  Dougl.  640, 
644. 

Campbell,  contra.  There  is  a  profert  of 
the  bond;  which  incorporates  it  into  the 
declaration  and  supersedes  the  necessity  of 
oyer.  For,  as  the  act  of  assembly  directs 
that  the  penalty  shall  be  discharged  by  the 
sum  in  the  condition,  with  interest  and 
costs,  the  court  is  obliged,  although  the 
defendant  does  not  call  for  it,  to  look  into 
the  bond  to  ascertain  the  amount  to  be 
paid ;  which  necessarily  unfolds  the  period 
of  payment.  Besides,  the  day  of  payment 
in  the  condition,  is,  in  fact,  the  day  when 
the  penalty  becomes  forfeited ;  and  there- 
fore, the  declaration  states  it  rightly. 
Cur.  adv.  vult. 

223  *PENDLETON,    President,    deliv- 
ered  the  resolution  of  the  court  as  fol- 
lows: 

The  judges  are  of  opinion,  that  the  va- 
riance contended  for  on  behalf  of  the 
appellant  is  not  fatal.  The  declaration  is, 
indeed,  new,  and  the  court  does  not  recol- 
lect to  have  seen  one  like  it  before:  But, 
yet  they  cannot,  when  all  the  circumstances 
are  considered,  decide  that  it  excludes  the 
evidence.  For,  in  the  first  place,  if  the  de- 
fendant had,  in  fact,  paid  the  debt,  and 
wished  to  avail  himself  of  it,  he  ought,  ac- 
cording   to  the   strictness   of    pleading,   to 
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have  craved  oyer  of  the  bond,  and  pleaded 
payment  of  the  sum  in  the  condition ; 
which  wonld  have  made  the  bond  part  of 
the  declaration,  and  shewn  the  day  when  it 
became  payable.  But  the  effect  is  similar 
as  the  case  stands ;  for  the  object  of  oyer 
is  only  to  identify  the  instrument;  and, 
when  the  defendant  pleads  to  the  bond  re- 
ferred to  in  the  profert,  he  admits  it  to  be 
the  same  with  that  described  in  the  decla- 
ration ;  which  answers  the  purpose  of  iden- 
tity full  as  well  as  oyer,  and  precludes 
exception  upon  the  ground  of  variance,  at 
the  trial.  In  the  next  place,  it  is  to  be  ob- 
served, that  the  plea  is  payment  generally, 
without  specifying  either  time  or  sum. 
But,  as  it  is  obvious  that  he  meant  the 
principal  and  not  the  penalty,  the  indefinite 
plea  should  be  referred  to  the  condition; 
which  discloses  the  period  when  the  money 
was  to  be  paid,  and,  by  fixing  the  time 
when  the  penalty  was  forfeited,  ascertains 
the  day  when  that  became  payable.  The 
judgment,  therefore,  is  to  be  affirmed. 


224  *Hubbard  v.  Blow. 

[April,  1792.] 
Plesdlng— t>ebt  on  Note— Interest*— In  debt  upon  a 
note  for  £800.  with  interest  from  tbe  date,  if  the 
declaration  does  not  demand  interest,  and  the 
defendant  withdraws  his  plea,  the  court  cannot 
ffive  Judgment  for  the  interest. 

The  note,  upon  which  this  suit  was 
brought,  was  for  payment  of  •  £300^  with 
interest  from  the  date ;  and  the  declaration 
was  for  £300f  without  saying  any  thing 
about  interest.  The  defendant  pleaded  pay- 
ment, and  the  plaintiff  took  issue.  At  a 
subsequent  term,  the  defendant's  attornev 
withdrew  the  plea,  and  the  court  entered 
judgment  for  the  jfSOO,  with  interest  from 
the  date  of  the  note.  The  defendant  ap- 
pealed to  this  court. 

MERCER)  Judge.  The  first  objection 
made  by  the  appellant's  counsel,  is  the 
variance  between  the  note  and  the  declara- 
tion ;  the  note  being  for  ;f 300,  with  interest 
from  the  date,  and  the  declaration  being 
for  jfSOO,  without  mentioning  interest. 
But  the  objection  is  not  material ;  for  the 
defendant  would  not  have  been  permitted  to 
have  insisted  on  it,  if  he  had  tried  the  issue 
upon  the  plea  of  payment;  because  that 
plea  admits  the  identity  of  the  instrument, 
which  cannot  be  denied  upon  the  trial ;  and 
it  is  the  same  thing,  in  effect,  when  the 
plea  is  withdrawn,  and  the  suit  left  unde- 
fended ;  for  the  allegations  in  the  declara- 
tion are  then  admitted,  and  the  plaintiff 
becomes  entitled  to  such  judgment  as  they 
authorize.  There  is  no  ground  therefore, 
for  objection  upon  the  point  of  variance. 
But  the  court  could  not  give  the  plaintiff 
more  than  he  asked  for.  The  declaration 
claimed  ;f300;  and  the  judgment  is  for 
;^300,  with  interest  from  the  date  of  the 
note ;  which  exceeds  the  demand  in  the  dec- 
laration.    I  think,  therefore,  that  the  judg- 


•Debt  on  Bond— Plea  of  Payment— In  Rand  v.  Hale, 
3  W.  Va.  600,  It  is  said:  "Tbe  plea  of  payment  admits 
the  debt  *it  is  not  to  the  bond.*  as  Judge  Coaltkr 
said  in  the  case  of  Moore  v.  Fenwiek,  (Gilmer  214) 
and  'it  admits  the  bond,'  as  Judob  Tucker  says  is 
the  rule  in  Ensrland,  and  I  have  no  hesitation  in 
sayinff  it  is  equally  the  rule  in  West  Virginia,  and 
wherever  else  the  common-law  rule  prevails,  and 
this  view  of  the  case  is  fully  sustained  by  the  case 
of  Hubbard  v.  Blow,  4  Call  224/' 


ment  ought  to  be  reversed ;  and  judgment 
entered  for  the  ;^300,  without  interest. 
225  *FLEMING,  Judge.  The  court  has 
given  interest,  although  the  declara- 
tion omitted  to  claim  it.  The  judgment, 
therefore,  ougth  to  be  reversed,  and  judg- 
ment entered  for  the  sum  demanded  in  the 
declaration. 

CARRINGTON,  Judge— Agreed  that  the 
judgment  ought  to  be  revers^ ;  and  judf^. 
ment  entered  for  the  sum  claimed  in  the 
declaration. 

LYONS,  Judge.  It  has  been  decided, 
that  a  small  variance  between  the  bond  and 
declaration  cannot  be  insisted  on  at  the 
trial  of  the  issue  upon  the  plea  of  payment, 
as  that  plea  necessarily  admits  the  bond 
set  forth  in  the  declaration,  and  estops  the 
defendant  from  denying  the  identity  before 
the  jury.  But  the  effect  is  the  same  where 
the  plea  is  withdrawn ;  for  the  party  then 
remains  undefended,  and  consequently 
admits  the  instrument  declared  upon.  The 
variance  therefore  is  unimportant  in  the 
present  case.  But  the  other  objection,  that 
the  judgment  is  for  more  than  the  declara- 
tion demands,  is  fatal.  The  judgment, 
therefore,  is  to  be  reversed;  and  judgment 
entered  for  the  ;^300,  without  interest. 


Tabb  V.  Gregory. 

[April,  1792.] 
Pleading  and  Practice  —  Declaration— AoMiidflMot*— 

Amendment  to  the  declaration  may  be  allowed, 
during  the  trial  of  the  issue  :  but  if  the  defend- 
ant requests  it,  the  Jury  should  be  discharged : 
the  defendant  permitted  to  amend  his  plea,  or 
plead  anew,  and  the  cause  should  be  continued. 
3«me— Transitory  Actions— Allegation  ns  to  Tine.— 
In  transitory  actions  the  da>  is  immaterial,  and 
need  not  be  precisely  laid  in  the  declaration. 

Gregory  brought  an  action  of  slander 
against  Tabb.  The  declaration  stated, 
that  the  plaintiff  was  a  candidate  for  the 
house  of  delegates ;  and  that  the  defend- 
ant, in  order  to  disappoint  bis  election, 
spoke  the  words  in  the  presence  of 
226  the  *freeholders  and  others  of  the 
county.  The  defendant  justified  as 
to  some  of  the  words,  and  pleaded  not 
guilty  as  to  the  rest.  General  replication 
to  the  whole  plea,  and  issue.  The  declara- 
tion when  filed,  charged  the  true  day  of 
speaking  the  words,  namely,  the  14th  of 
April,  1789;  and  so  it  remained,  until  the 
jury  were  about  to  be  sworn,  when  the 
plaintiff's  attorney,  at  the  instance  of  bis 
client,  altered  the  day  of  speaking  the 
words,  from  1789  to  1788.  Upon  the  trial 
of  the  cause,  the  evidence  shewed  that  the 
words  were  spoken  in  1789,  as  the  declara- 
tion had,  at  first,  charged ;  and  thereupon, 

^Pleedinff  and  Practice— Declaration— AnnndnKtit— 

In  Travis  v.  Insurance  Co.,  28  W.  Va.  604,  it  is  said  : 
"In  7"abb  v.  Greoarv,  4  Call  256,  the  Court  of  Appeals 
held,  that  an  amendment  to  the  declaration  may  he 
allowed  during  the  trial  of  the  issue  ;  but  if  tbe 
defendant  requests  It,  the  jury  should  be  discharged, 
the  defendant  permitted  to  amend  his  plea,  or 
plead  anew,  and  the  cause  continued.  In  that  case 
the  amendment  allowed,  was  held  by  the  Court  of 
Appeals  to  he  unnecessary  and  therefore  immate- 
rial, but  deemiufiT  it  important  that  the  practice  In 
such  cases  should  be  settled,  it  took  time  to  con- 
sider, and  afterwards  announced  its  opinion  tbat 
the  amendment  was  allowable  on  principle.*'  See 
also,  citinsr  the  principal  case  on  the  question  of 
amendments,  Peabody  Ins.  Co.  v.  Wilson.  »  W. 
Va.  538.  2  S.  £.  Rep.  804.  citinff  also  Anderson  v.  Dad- 
ley,  6  Call  539.  See  monographic  note  on  **Amend- 
ments"  appended  to  Snead  y.  Coleman,  7  Gratt.  900. 
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the  plaintiff's  counsel  moved  for,  and  ob- 
tained, leave  of  the  court  to  change  the 
year  from  1788  back  to  1789,  as  the  decla- 
ration originally  stood;  but  the  jury  were 
not  discharged,  or  resworn,  as  the  defend- 
ant did  not  ask  permission  to  plead  anew, 
or  suggest  any  inconvenience  to  him, 
from  the  alteration.  He  excepted,  however, 
to  the  opinion  of  the  court  granting  leave 
to  the  plaintiff  to  make  the  amendment. 
Verdict  and  judgment  for  the  plaintiff. 
Tabb  appealed  to  this  court. 

Marshall  for  the  appellant.  The  court 
erred  in  granting  leave  to  the  plaintiff  to 
amend  the  declaration ;  for  there  is  a  differ- 
ence between  a  case  like  the  present,  and 
transitory  actions  in  general;  because  this 
was  a  suit  for  the  loss  of  the  plaintiff's  elec- 
tion in  consequence  of  words  said  to  have 
been  spoken  of*  him  during  the  canvass; 
which  made  the  day  of  speaking  them  ma- 
terial. For  the  loss  of  the  election,  and 
not  the  general  reputation  of  the  plaintiff, 
constituted  the  *  git  of  the  action,  and 
gave  importance  to  the  year;  because  the 
loss  must  have  occurred  at  the  time  alleged, 
or  not  at  all.  For  it  could  not  have  hap- 
pened before  the  canvass  or  after  the  elec- 
tion. This  made  it  essential  that  the  year 
assumed  should  agree  with  the  evidence  ;> 
for  without  it,  the  action  could  not  have 
been  sustained;  but  the  jury  must  have 
found  for  the  defendant.  It  is  probable, 
therefore,  that  the  whole  cause  depended 
upon  the  year  set  forth  in  the  declaration ; 
and  that,  without  the  alteration, 
227  *the  verdict  would  have  been  against 
the  plaintiff.  Thalt  his  own  counsel 
were  of  that  opinion  is  evident,  or  they 
would  not  have  obtained  leave  to  amend. 
The  amendment,  therefore,  was  material; 
and,  if  so,  the  court  could  not  grant  leave 
to  make  it,  during  the  trial  of  the  cause. 

Call,  contra.  The  object  of  amendments 
is  to  do  justice ;  and  either  side  may  amend, 
at  any  time  before  final  judgment,  provided 
it  be  attended  with  no  injury  to  the  adverse 
party.  3  Black.  Com.  407 ;  1  Ld.  Raym. 
669.  Therefore  it  will  be  permitted  on  the 
eve  of  the  trial,  4  Burr.  2527,  or  after  a 
verdict :  As  if,  in  trover,  no  conversion  be 
alleged,  as  to  one  of  the  defendants,  and 
the  jury  find  all  guiltj,  the  declaration  will 
be  amended  so  as  to  charge  the  whole,  al- 
though conversion  is  the  git  of  the  action. 
1  I^.  Raym.  116.  And,  in  ejectment,  the 
term  may  be  lengthened  after  verdict,  judg- 
ment, and  a  writ  of  error  actually  brought. 
Cowp.  841.  These  cases  go  full  as  far  as 
that  before  the  court,  and  justify  the  al- 
teration upon  general  principles.  But  the 
amendment  was  immaterial;  for  in  slander 
and  other  transitory  actions,  the  day  is  not 
traversable ;  and  therefore  the  date  laid  in 
the  declaration  may  differ  from  that  proved 
upon  the  trial,  without  any  prejudice  to 
the  cause.  Litt.  i  485;  Co.  Litt.  282,  283. 
The  year,  then,  was  of  no  consequence ; 
and  the  amendment  unimportant;  for  the 
substance  of  the  issue  was,  whether  the 
words  had  been  spoken ;  and  not  the  time 
when  they  were  uttered. 

MERCER,  Judge.  The  amendment  was 
probably  unnecessary;  but  the  court  will 
take  time  to  consider,  that  the  practice,  in 
such  cases,  may  be  settled.    Cur.  adv.  vult. 


LYONS,  Judge — Delivered  the  resolution 
of  the  court  as  follows : 

It  appeared  to  the  judges,  when  this  case 

was     argued,     that,    as     the    action    was 

transitory,  the  day  was   immaterial; 

228  *and,  therefore,    that    the    alteration 
had  no  effect  upon   the  cause ;  but  as 

it  was  important  that  the  practice,  in  such 
cases  should  be  settled,  they  took  time  to 
consider;  and,  upon  reflection,  they  are  of 
opinion,  that  the  amendment  was  allow- 
able, as  well  upon  the  ground  that  the  ac- 
tion was  transitory,  as  upon  principle. 

At  common  law,  amendments  seem  to 
have  been  always  readily  obtained,  at  any 
time  before  issue,  either  in  law  or  fact, 
was  joined ;  or  while  the  proceedings  con- 
tinued in  paper,  as  it  is  called  in  England, 
1  Salk.  47 ;  but,  after  the  record  was  made 
up,  and  the  pleadings  were  entered  on  the 
roll,  there  was  a  reluctance  to  admit  of  any 
alteration,  through  fear  of  defacing  the 
record.  That  rigour  has,  however,  been 
gradually  depart^  from,  until  it  has  be- 
come the  settled  doctrine,  that  amendments 
may,  at  the  discretion  of  the  court,  be  al- 
lowed at  any  time  before  final  judgment, 
provided  they  produce  no  injury  to  the  op- 
posite party.  Thus,  after  issue  joined  and 
notice  of  trial,  (notwithstanding  the  record 
of  the  pleadings  must  then  have  been  made 
up,)  the  plaintiff,  professedly  for  the  pur- 
pose of  making  the  declaration  agree  with 
his  evidence,  was  allowed  to  amend,  al- 
though it  varied  the  defence.  Fitzgibb. 
193.  So,  after  demurrer  and  argument  upon 
the  issue  in  law,  either  party  will  be  per- 
mitted to  amend.  Sayer,  316,  317;  3  Wils. 
297.  The  same  rule  holds  after  verdict, 
and  a  new  trial  awarded,  2  Stra.  787:  And 
even  when  the  verdict  is  returned,  if  there 
be  any  thing  by  which  it  can  be  done,  or 
the  justice  of  the  case  requires  it,  amend- 
ments will  be  allowed.  As  where  the  dec- 
laration, in  an  action  upon  the  bond  of  the 
ancestor,  omits  to  charge  that  the  heir  is 
bound,  or  the  term  in  ejectment  expires 
during  the  pendence  of  a  writ  of  error;  the 
omission,  in  the  first  case,  will,  on  motion 
before  judgment  is  entered,  be  supplied  by 
the  bond,  1  Ld.  Raym.  95,  and,  in  the 
other,  the  term  will  be  lengthened,  Cowp. 
841.  So  that  to  promote  justice  on  one 
hand,  and  prevent  injury  on  the  other, 
seems  to  be  all  that  is  requisite:  for,  if 
these  can  be  effected,  the  amendment,  as 
before  remarked,  will  be  granted  at  any 
time  before  final  judgment. 

229  *No   precedent,    from    the   English 
books,  of  an  amendment   during   the 

trial,  is  recollected ;  but  the  reason  is  ob- 
vious. For  th6  judge  at  nisi  prius  has  not 
authority  to  give  leave  to  amend,  and  trials 
at  bar  seldom  take  place ;  and  whenever  they 
do,  the  evidence  is  always  previously  set- 
tled and  compared  with  the  pleadings  under 
the  inspection  of  able  counsel,  who  take 
care,  when  amendments  are  required,  to 
stop  the  cause  in  time,  and  not  suffer  it  to 
proceed  to  trial  until  they  are  obtained : 
which  makes  it  next  to  impossible  that  it 
should  ever  be  necessary  there,  to  move  to 
amend  during  the  progress  of  the  trial: 
But,  in  this  country,  where  the  same  court, 
before  whom  the  issue  is  made  up,  tries  it, 
and  where,  the  dispersed  situation  of  coun- 
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sel  and  other  causes  prevent  the  prepara- 
tion, which  takes  place  in  that,  such 
amendments  must  be  allowed,  in  order  to 
effect  justice.  Therefore,  in  the  old  gen- 
eral court,  the  practice,  in  detinue,  was,  if 
the  declaration  demanded  several  slaves, 
and  upon  the  trial  of  the  cause  there  was 
no  evidence  as  to  some,  to  permit  the  plain- 
tiff to  strike  out  those,  as  to  whom  there 
was  no  evidence,  and  to  proceed  for  the 
residue :  which  was  an  amendment  that  al- 
tered the  issue  to  a  certain  extent,  and 
comes,  very  near,  to  the  present  case. 

The  defendant,  however,  should  not  be 
surprized ;  for  if  he  requests  that  the  jury 
may  be  discharged,  and  that  he  may  be 
allowed  to  amend  his  plea,  or  file  a  nevv 
one,  and  have  the  cause  continued,  it  should 
be  granted.  But  if  he  suggests  no  incon- 
venience, nor  asks  to  amend  or  change  his 
plea  or  that  the  cause  may  be  continued, 
there  can  be  no  objection  to  goit\g  on  with 
the  trial,  as  was  done  in  this  case. 

Upon  the  whole,  the  court  sees  no  fault  in 
the  proceedings;  and  therefore  the  judg- 
ment is  to  be  afQrmed. 

N.  B.  After  the  judgment  was  pro- 
nounced, Pendleton,  president,  who  was  not 
present  at  the  argument,  said  that  the 
judges  had  mentioned  the  case  to  him  at  his 
chambers ;  and  that  he  concurred  with  them 
in  opinion.  

230  *Verell  v.  Coleman. 

[April,  1798.] 
Practice— Removal  of  Suit  after  Issue  Joined.— If  tbe 

defendant,  after  issue  joined,  remove  the  suit  by 
habeas  corpus,  into  a  superior  court,  the  plaintiff 
may  declare  anew,  in  the  superior  court. 

Coleman  brought  debt  against  Verell  in 
the  county  court.  The  defendant  gave 
special  bail,  and  pleaded  payment.  The 
plaintiff  took  issue.  Then  Verell  removed 
the  cause,  by  a  writ  of  habeas  corpus  cum 
causa,  into  the  district  court;  where  the 
plaintiff  declared  anew,  and  obtained  an 
office  judgment:  which,  not  being  set  aside 
at  the  succeeding  term,  he  issued  an  execu- 
tion ;  and  thereupon  Verell  obtained  a  writ 
of  supersedeas,  to  the  judgment,  from  a 
judge  of  the  court  of  appeals. 

It  was  urged  on  behalf  of  tbe  supersedeas, 
that,  as  there  was  an  issue  joined  in  the 
county  court,  the  plaintiff  in  the  action 
ought  not  to  have  declared  anew  in  the  dis- 
trict court,  and  taken  judgment  by  default; 
but  should  have  obtained  a  writ  of  certio- 
rari to  remove  the  proceedings  into  the  dis- 
trict court  in  the  same  plight  in  which  they 
stood  in  the  county  court. 

To  which  it  was  answered,  that  the  plain- 
tiff in  the  action  might,  or  might  not, 
according  to  his  election,  follow  the  course 
contended  for;  and  that  the  course  actually 
pursued  was  agreeable  to  the  practice  in 
England. 

PER  CUR.     Affirm  the  judgment. 


231      *Foster,  Executor  of  Foster  v.  Foster. 

[April,  1793.] 

Marriage   Contract  —  Acknowledgment  —  Presence   of 
Witnesses.*— Marriagre   contract  enforced,   upon 

♦See  monographic  note  on  "Husband  and  Wife" 
appended  to  Cleland  v.  Watson,  10  Gratt.  150.  and 
monograpbic  note  on  "Specific  Performance'*  ap- 
pended to  Hanna  v.  Wilson,  3  Qratt  243. 


acknowledgment  before  witnesses,  althoagh  they 
were  not  present  when  it  was  made. 
Same— Specific  Performance— Remedy  at  Law.— A  bill 
in  equity  lies  for  specific  performance  of  a  mar- 
riage contract,  although  the  plaintiff  might  bave 
redress  at  law. 

John  Foster  filed  his  bill  in  the  county 
court,  against  Josiah  Foster*  as  executor 
of  George  Foster,  stating,  that,  before  the 
intermarriage  of  the  plaintiff  with  Hannah 
Page,  about  the  month  of  March  1776, 
and,  consequently,  before  the  operation  of 
the  act  of  1785,  entitled  an  act  to  prevent 
frauds  and  perjuries,  he  was  dependant 
upon  the  said  George  Foster,  who  was  hi& 
grandfather,  and  urged  him  to  address  and 
marry  the  said  Hannah,  promising  that  he 
would,  in  consideration  thereof,  give  him 
his  slave  Milley  and  her  future  increase. 
That  these  circumstances  were  mentioned 
by  the  plaintiff  to  the  said  Hannah  Page 
and  her  parents;  and  that,  shortly  after- 
wards, the  plaintiff  and  the  said  Hannah 
intermarried,  with  the  consent  and  appro- 
bation of  the  said  George  Foster,  and  of 
the  parents  of  the  said  Hannah.  That 
those  declarations  of  the  said  George  Fos- 
ter were  repeated  by  him  subsequent  to  the 
marriage,  and  particularly  when  he  gave 
evidence  before  that  court  in  a  cause  de- 
pending there.  The  bill  prayed  a  specific 
performance  of  the  contract. 

The  answer  denied  the  allegations  of  the 
bill ;  and  there  was  great  contrariety  in  the 
evidence.  None  of  the  witnesses  proved 
that  they  heard  George  Foster  promise  the 
plaintiff,  that  he  would  give  him  the  slaves 
if  he  married  Hannah  Page;  but  several 
of  them  said  they  had  heard  him  acknowl- 
edge, before  the  marriage,  that  he  had  so 
promised.  Others  proved,  that  the  said 
George  Foster  swore,  when  examined  as  a 
witness  upon  the  trial  of  a  suit  brought  by 
the  plaintiff  and  the  said  Hannah  against 
Nathaniel  Page,  father  of  the  said  Han- 
nah, that  he  and  the  said  Nathaniel  Page, 
had  agreed,  that  if  the  said  Nathaniel 
would  give  his  slave  Jude  to  the  plaintiff 
and  his  wife,  he,  the  said  George  Foster, 
would  give  them  the  said  Milley  and 
her   increase,    at    the    death    of    tbe  said 

George. 
232  *A  copy   of  the  record    in    the  suit, 

between  the  plaintiff  and  his  wife, 
against  Nathaniel  Page  for  the  slave  Jude, 
was  filed  as  an  exhibit  in  the  cause; 
whereby  it  appeared  that  the  plaintiffs  in 
that  suit  had  recovered ;  but  the  contract 
sworn  to  by  George  Foster,  was  not  pre- 
cisely laid;  although  the  declaration  con- 
tained some  expressions  relative  to  an 
agreement  in  consideration  of  marriage; 
and  it  was  to  be  inferred,  from  the  whole 
complexion  of  the  proceedings,  that  the 
judgment  was  founded  on  it. 

The  county  court  dismissed  the  bill  with 
costs.  The  high  court  of  chancery  reversed 
the  decree ;  and  ordered  the  executor  to  de- 
liver the  slaves  and  account  for  their  prof- 
its. The  defendant  appealed  to  the  court 
of  appeals. 

Wickham,  for  the  appellant;  The  plain- 
tiff had  a  remedy  at  law,  and  therefore 
equity  ought  not  to  relieve.  For  the  bill 
does  not  state  any  want  of  discovery,  or 
any  other  circumstance,  which  the  plain- 
tiff could  not  have   availed    himself  of  at 
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common  law.  The  plaintiff,  therefore,  has 
no  cause  to  come  into  a  court  of  chancery ; 
and  it  is  not  important,  that  there  is  no 
plea  to  the  jurisdiction ;  for  there  is  a  dif- 
ference between  a  case  where  the  plaintiff 
has  equity  but  neglects  to  state  it  in  such 
a  manner  as  to  give  the  court  jurisdiction, 
and  the  want  of  equity  altogether ;  the  act 
of  October  session  1787  supplies  the  words 
of  jurisdiction  in  the  first  case,  but  it  can 
afford  no  relief  in  the  other,  against  the 
constitutional  distinction  between  law  and 
equity.  The  high  court  of  chancery,  con- 
sequently, ought,  as  the  county  court  had 
done,  to  have  left  the  plaintiff  to  his  rem- 
edy at  law.  Banister's  executors  v.  Shore, 
1  Wash.  173,  in  this  court.  (LYONS, 
Judge.  The  court  in  that  case  only  said 
that  the  claim,  if  at  all  founded,  was  a 
legal  one ;  but  did  not  decide  the  cause  upon 
that  principle.)  The  bill  does  not  charge 
the  contract  sworn  to  by  George  Foster; 
and  therefore  the  evidence,  with  respect  to 
it,  is  irrelevant,  and  the  plaintiff  can  have 
no  relief  upon  it  in  the  present  suit.  Be- 
sides, the  plaintiff  was  a  mere  volun- 
233  teer,  and  was  not  a  party  to  *the  latter 
contract:  therefore,  he  could  claim  no 
benefit  from  it,  as  there  was  no  considera- 
tion given  on  his  part,  and  the  equity  of 
the  defendant  was  at  least  equal  to  his. 

Call,  contra.  The  suit  was  properly 
brought  in  equity,  as  a  contract  was  to  be 
executed;  and  whether,  aptly,  charged  in 
the  bill,  or  not,  will  make  no  difference; 
for  the  act  of  1787  cures  the  defect.  Which 
ever  of  the  contracts  is  assumed  as  the 
foundation  of  the  claim  the  plaintiff  will 
be  entitled  to  recover.  For  although  no 
witness  was  present  at  that,  between  the 
plaintiff  and  George  Foster,  yet  the  ac- 
knowledgment of  it,  by  the  latter,  to  other 
people  was  sufificient :  And,  although  that, 
between  George  Foster  and  Nathaniel  Page, 
is  not  expressly  charged,  yet  it  is  referred 
to ;  and  that  let  in  the  evidence.  Therefore 
as  Page  has  been  compelled  to  perform  his 
part  of  the  agreement,  the  defendant  should 
perform  the  counter  part.  The  objection 
that  the  plaintiff  was  a  volunteer,  and  not 
a  party  to  the  contract,  and  that  no  consid- 
eration moved  from  him,  is  not  sustainable. 
For  he  was  more  than  a  volunteer,  as  he 
was  the  grandson  of  George  Foster;  and 
although  he  was  not  present  at  the  con- 
tract, yet  it  was  made  for  his  benefit;  and 
he  is  entitled  to  sue  upon  it,  notwithstand- 
ing it  was  unknown  to  him  before  the  mar- 
riage. IJutton  V.  Poole,  Th.  Jones,  102. 
For  no  consideration  moved  from  the 
daughter  in  that  case;  and  yet  because  the 
benefit  of  it  belonged  to  her,  and  she  might 
have  released  it,  the  court  sustained  the 
action. 

Campbell,  in  reply — Urged,  that  the 
plaintiff's  wife  ought  to  have  been  made  a 
party  to  the  suit,  as  both  contracts  were 
made  as  much  for  her  benefit,  as  for  his. 

The  court  took  time  to  consider;  and, 
afterwards,  affirmed  the  decree  of  the  high 
court  of  chancery. 
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*Turner  V.  Turner's  Ex'x. 

[October,  1702.1 

Ex  Post  Pwrto  Laws.— Ex  post  facto  laws  are  con- 
trary to  the  principles  of  tbe  constitution. 


Parol  Qlft  of  Slaves -Statute -Effect. —Tbe  act  of  1787 
respecting  parol  srlf  ts  of  slaves  is  prospective  only. 

By  the  act  of   assembly,    passed    in  1758, 
relative  to  fradulent  gifts  of   slaves,    it   is 
provided,  that,  ^^  Whereas  many  frauds  have 
been  committed  by  means    of   secret   gifts 
made,  or  pretended  to  have   been  made,  of 
slaves,    by   parents  and  others,  who  have, 
notwithstanding,    remained    in   possession 
of  such  slaves    as    visible   owners   thereof, 
whereby,    creditors    and    purchasers    have 
been  frequently  involved  in   expensive  law 
suits,  and  often  deprived  of  their  just  debts 
and    purchases:     For   prevention    whereof, 
Be  it  enacted,  &c.  that,  from  and  after  the 
passing    of  this  act,    no  gift,  of  any  slave 
or  slaves,  shall  be  good  orsufQcient  to  pass 
any  estate  in    such  slave  or  slaves,  to  any 
person    or    persons  whatsoever,    unless  the 
same  be  made  by  will  duly  proved  and   re- 
corded, or  by  deed  in  writing,  to  be  proved 
by  two  witnesses  at  the  least,   or   acknowl- 
edged by  the   donor,    and    recorded   in   the 
general    court,  or  the   court  of  the  county, 
where    one    of     the    parties   lives,    within 
eight    months,  after  the  date  of  such  deed, 
or  writing."     Old  Virg.  Laws,  353. 

The  act  of  1785,  **to  prevent  frauds  and 
perjuries,"  directs,  that  conveyances  of 
goods  and  chattels,  without  valuable  con- 
sideration, shall  be  taken  to  be  fraudulent, 
unless  ^^acknowledged  or  proved,  by  two 
witnesses  in  the  general  court,  or  court  of 
the  county  where  one  of  the  parties  lives, 
within  eight  months  after  the  execution 
thereof,  or  unless  possession  shall  really 
and  bona  fide  remain  with  the  donee."  12 
Hen.  Stat.  161. 

And  the  act  of  1787,  **to  explain  and 
amend  the  acts  for  preventing  fraudulent 
gifts  of  slaves,"  after  reciting  the  act  of 
1758,  and  the  decisions  made  conformably 
to  it,  which  it  asserts  will  multiply  the 
mischiefs  it  was  intended  to  remedy,  enacts, 
**That  the  said  recited  acts,  for  preventing 
fraudulent  gifts  of  slaves,  shall, 
235  from  and  after  the  passing  *of  this 
act,  be  construed  to  extend  only  to 
gifts  of  slaves,  whereof  the  donors  have, 
notwithstanding  such  gifts,  remained  in 
possession,  and  not  to  such  slaves  as  have, 
at  any  time,  come  into  the  actual  posses- 
sion of,  and  remained  with,  the  donee,  or 
some  person  claiming  under  such  donee.*' 
12  Hen.  Stat.  506. 

In  1783,  Catharine  Turner  and  Benjamin 
Turner  brought  detinue,  in  the  county 
court,  against  Clear  Turner,  executrix  of 
Sampson  Turner,  deceased,  for  two  slaves, 
claimed  under  a  parol  gift,  made  since  the 
year  1758.  Plea,  non  detinet.  Upon  the 
trial  of  the  issue,  the  defendant  filed  a  bill 
of  exceptions  to  the  court's  opinion,  stat- 
ing, that  the  plaintiff  offered  sundry  depo- 
sitions to  prove  the  parol  gift:  that  the 
defendant  objected  to  it;  but  that  the  court 
overruled  the  exception,  and  allowed  the 
depositions  to  go  in  evidence  to  the  jury. 
Verdict  and  judgment  for  the  plaintiff. 
The  district  court  affirmed  the  judgment; 
and  the  defendant  appealed  to  the  court  of 
appeals. 

For  the  appellants,  it  was  said,  1.  That 
the  act  of  1758  was  intended,  merely,  to 
guard  against  secret  gifts,  fraudulently 
made  to   injure  creditors  and   purchasers; 
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and  not  against  those  which  were  openly 
made,  and  accompanied  by  a  delivery  of 
the  slaves :  for,  in  the  latter  case,  the  pos- 
session of  the  donee  repelled  the  idea  of 
fraud;  because  nobody  would  be  weak 
enough  to  purchase,  or  trust  the  donor, 
against  the  possession  of  the  donee;  and 
the  don^e  could  not  defeat  his  own  cred- 
itors, or  sale,  by  pretending  title  in  the 
donor  against  his  own  actual  possession. 
That  the  preamble  recites  secret  and  pre- 
tended gifts  only,  and  not  those  openly 
made,  with  a  delivery  of  possession ;  and 
that  the  enacting  clause  ought  to  be  con- 
strued as  referring  to  the  mischiefs  set 
forth  in  the  preamble,  which  is  the  key  to 
direct  the  interpretation.  Howell  v.  Zouch, 
Plow.  369;  1  Inst.  79.  2dly,  That  the  act  of 
1787  had  altered  that  of  1758,  and  given  a 
construction,  which  coming  from  the  legis- 
lature, confirmed  the  claim  of  the  appel- 
lants; and  settled  the  interpretation,  which 
was  to  be  made  of  the  preceding  acts. 

236  *For    the    appellee,  it   was   urged, 
that  the  enacting  clause  of  the  act  of 

1758  is  positive ;  and  could  not  be  controlled 
by  the  preamble;  which  can  never  be  car- 
ried so  far  as  to  restrain  the  general  words 
of  an  enacting  clause,  by  the  particular 
words  of  the  preamble.  8  Mod.  144;  6  Mod. 
Palm.  486;  1  Jon.  164;  1  P.  Wms.  320. 
Nor  could  it  be  affected  by  the  act  of  1787 ; 
which  could  only  support  future  gifts :  And 
that  any  other  construction  would  render 
that  act  unconstitutional,  as  operating 
against  anterior  rights. 

Cur.  adv.  vult. 

PSNDLETON,  President,  delivered  the 
resolution  of  the  court  as  follows : 

This  was  an  action  of  detinue  for  slaves 
brought  in  the  county  court.  Upon  the  trial 
of  the  cause,  the  defendant  filed  a  bill  of 
exceptions,  which  states,  that  the  plaintiff 
offered,  in  evidence  to  the  jury,  the  depo- 
sitions of  sundry  witnesses,  to  prove  a  parol 
gift  of  the  slaves  demanded ;  and  that  the 
defendant  excepted  to  the  testimony,  al- 
leging that  no  gift  of  slaves  was  good, 
since  the  passing  of  the  act  of  assembly  in 
1758,  entitled  **an  act  to  prevent  the  fraud- 
ulent gift  of  slaves,"  unless  the  same  was 
by  will  or  deed  in  writing,  attested  by 
two  witnesses,  and  recorded  within  eight 
months,  as  that  act  directs;  but  that  the 
court  overruled  the  exception,  and  allowed 
the  depositions  to  go  in  evidence  to  the 
jury.  There  was  a  verdict  and  judgment 
for  the  plaintiff  in  the  county  court.  The 
district  court  affirmed  that  judgment;  and 
the  defendant  has  appealed  to  this  court. 

Under  the  act  of  1/58,  referred  to  in  the 
bill  of  exceptions,  no  doubt  could  arise  in 
the  present  case.  For  that  statute  annuls 
parol  gifts  of  slaves  made  subsequent  to 
the  time  of  passing  it;  and  consequently 
evidence  of  verbal  gifts  was,  by  that  law, 
rendered  wholly  inadmissible. 

But  an  act,  declaring  what  shall   be   the 

construction    of  that   of  1758,  passed  in  the 

year  1787;  and  does,  it  is  contended,  enjoin 

that   such  gifts,  at  what  time  soever 

237  made,   if  ^accompanied   with   posses- 
sion, shall  be    regarded    as    effectual 

upon  all  trials. 

This  brings  us  to  consider,  whether  the 
last  act  was  prospective  only,  and  meant  to 


operate  on  none  but  future  cases ;  or  restro- 
spective  also,  and  intended  to  embrace  those 
which  happened  before,  likewise.  For  if 
it  was  the  first,  it  is  admitted  that  it  does 
not  apply  to  the  case  before  the  court ;  but, 
if  the  latter,  then  the  question  occurs, 
whether  it  would  be  obligatory  as  to  cases 
anterior  to  the  passing  of  the  new  law? 
And  that  question  involves  an  enquiry  into 
the  different  powers  of  legislators  and 
judges. 

It  is  the  business  of  legislators  to  make 
the  laws;  and  of  the  judges  to  expound 
them.  Having  made  the  law,  the  legislative 
have  no  authority  afterwards  to  explain  its 
operation  upon  things  already  done  under 
it.  They  may  amend  as  to  future  cases, 
but  they  cannot  prescribe  a  rule  of  con- 
struction, as  to  the  past.  For  a  legislative 
interpretation,  changing  titles  founded 
upon  existing  statutes,  would  be  subject  to 
every  objection  which  lies  to  ex  post  facto 
laws,  as  it  would  destroy  rights  already 
acquired  under  the  former  statute,  by  one 
made  subsequent  to  the  time  when  they 
became  vested.  A  power  to  be  deprecated, 
as  oppressive  and  contrary  to  the  princi- 
ples of  the  constitution. 

The  court  is  therefore  unanimously  of 
opinion,  that  the  act  of  1787  operates  pro- 
spectively only;  and  that  it  does  not  affect 
cases  which  happened  before  the  passing  of 
it. 

The  practice,  under  the  act  of  1727,  fur- 
nishes a  strong  illustration  upon  this  sub- 
ject. For  that  act,  in  express  terms, 
declares  how  the  act  of  1705  shall  be  ex- 
pounded ;  and  yet  never  has  been  construed 
to  relate  back,  and  affect  rights  previously 
acquired  under  the  last  mentioned   statute. 

The  judgment  therefore  is  to  be  reversed, 
and  the  following  is  to  be  the  entry: 

*^The  court  is  of  opinion   that   there   is 
error  in  the  judgment  of  the   county  court 
in  admitting  the  appellee   to  give  evidence 
of  a  parol  gift  of  the  slaves  in  dispute,  sup- 
posed to  have   been    made    by  Joseph 
238      Turner,  the  father,  to  his  son  *Samp- 
son  Turner,   the   testator  of   the  ap- 
pellee; since,  if  such  gift  was  really  made, 
it   being    subsequent    to  the   year  1758,  no 
estate  in  the  slave  passed  to  the  said  Samp- 
son thereby,  for  want  of  a  deed  or  will  in 
writing,  according  to  the  act  of  assembly, 
passed    in  the  year  1758,    intituled  *an  act' 
to  prevent  the  fraudulent  gift   of    slaves;' 
and  although  it  should  appear,  that  the  gift, 
in  this  case,  was  such   as  was  meant   to  be 
declared  valid,  either  by  the  act   passed  in 
the   year  1785,  intituled   'an  act  to  prevent 
frauds    and  perjuries,'  or  the  act  passed  in 
the  year   1787,  intituled   *an  act  to  explain 
and  amend  the  acts  for  preventing  fraudu- 
lent gifts  of  slaves,*  yet  the  proof,   in   the 
present   case,    was    inadmissible,    and  the 
gift  void,  both  of  those  acts  being  prospec- 
tive in  their  operation,   and  not  retrospec- 
tive of  cases  happening   before,    especially 
as  to  this  supposed  gift  on    which   the  suit 
was  commenced  in  1783,  and  that  the  judg- 
ment aforesaid  of  the  district  court  is  erro- 
neous.    Therefore  it  is  considered  that  the 
judgment   of  the  said   district  court  be  re- 
versed and  annulled;  and   this   court  pro- 
ceeding to  give  such  judgment  as  the  said 
district   court  ought  to  have   given,   it  is 
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further  considered  that  the  judgment  afore- 
said of  the  said  county  court  be  also  reversed 
and  annulled :  and  it  is  ordered,  that  the 
jurors'  verdict  be  set  aside,  that  a  new  trial 
be  had  between  the  parties,  in  which  no 
evidence  is  to  be  admitted  to  prove  a  gift  of 
the  slaves  in  dispute,  except  a  deed  in  writ- 
ing' or  last  will,  as  is  required  by  the  said 
act  of  assembly,  passed  in  the  year   1758." 


239  *Pollard  v.  Rogers. 

[Jane,  1791.] 

DesoMts«— Cue  at  Bar.— if ,  before  the  act  of  assem- 
bly altering  the  course  of  descents,  A.  the  eldest 
son  of  the  testator,  after  the  death  of  his  youngest 
brother,  sell  a  tract  of  land  held  under  a  devise  to 
himself  and  that  brother,  as  tenants  in  common, 
the  part  of  either  who  should  die  under  acre,  beinff 
by  the  devise  to  be  divided  amonff  the  surviving 
children  of  the  testator:  and  knew  at  the  time  of 
the  sale,  that  the  rest  of  the  children  claimed  five- 
sixths  of  the  moiety  which  belonged  to  the  de- 
ceased tenant  in  common,  upon  the  eround  that 
he  was  supposed  to  have  died  durlnar  infancy,  and 
does  not  disclose  the  claim  to  the  purchaser  before 
the  deed  is  made,  the  latter,  upon  discoverinir  the 
claim,  is  entitled  to  annul  the  barfrain,  provided 
he  declares  his  intention  to  do  so  at  once.  But  if 
he  iroeson,  after  the  discovery,  to  make  further 
payments,  and  does  other  acts  of  ratification,  he 
has  no  pretext  for  rescinding  the  contract 

Same— Sane.— If,  however,  the  Infancy  be  proved, 
or  be  doubtful,  he  will,  in  the  first  case,  be  entitled 
to  relief  as  to  the  shares  of  so  many  of  the  chil- 
dren as  the  vendpr  has  not  procured  releases 
from:  and,  in  the  latter,  to  indemnity,  by  retain- 
ins*  an  equivalent  proportion  of  the  purchase 
money,  until  a  release  is  obtained,  or  the  doubt  Is 
removed:  for  he  is  not  bound  to  accept  of  bond 
and  security.  And,  if  the  release  is  not  obtained 
within  the  prescribed  time,  an  issue  should  be 
directed  to  ascertain  the  fact  with  regard  to  the 
infancy. 

Thomas  Pollard,  on.  the  22d  of  November, 
1786,  filed  a  bill  of  injunction,  against 
John  Rogers  and  others,  stating  that,  on 
the  12th  of  August,  1782,  he  purchased  of 
Rogers  645  acres  of  land  for  ;f  1200,  part  of 
which  he  paid  down,  and  gave  two  bonds 
for  the  residue.  That,  on  the  12th  and  13th 
of  August,  1782,  he  took  deeds  of  lease  and 
release  from  Rogers  and  his  wife  for  the 
land,  with  general  warranty.  That  when 
he  made  the  purchase  and  took  the  convey- 
ances, he  was  ignorant  that  there  was  any 
dispute  about  the  title.  That  he  has  since 
discovered,  that  the  land  was  devised  by 
William  Rogers,  to  the  said  John  Rogers 
and  his  brother  Larkin  Rogers,  equally  to 
be  divided  between  them ;  but,  if  either  of 
them  died  under  age,  his  part  to  be  divided 
among  the  surviving  children  of  the  testa- 
tor. That  some  time  after  the  purchase, 
he  was  threatened  with  a  suit,  by  the  other 
children,  for  their  proportions  of  Larkin's 
moiety;  but,  hoping  that  the  brothers 

240  and    sisters    would    compromise  *the 
matter  among  themselves ;  or,  if  they 

should  not,  yet  as  John  Rogers  was  cer- 
tainly entitled  to  one  moiety  of  the  whole 
tract  in    his   own  right,    and   to  a  sixth  of 

*Sale   of  Land— Purchase  Jtoney  —  Abatement.  —  In 

Broyles  v.  Bee,  18  W.  Va.  B21,  it  is  said :  "The  defend- 
ant had  the  rifrht  to  insist  as  in  this  cause  it  ap- 
pears he  did.  upon  an  abatement  of  a  part  of  the 
purchase  money,  on  the  ground  that  through 
fraudulent  misrepresentations  he  was  induced  to 
enter  into  the  contract  If  he  had  proved  the 
fraudulent  misrepresentations,  he  mi^ht  have 
been  relieved  from  the  performance  of  the  con- 
tract entirely  and  mlffht  have  recovered  back  his 
purchase  money  which  he  had  paid:  but  he 
elected,  as  it  was  his  ri^ht  to  do.  to  have  the  con- 
tract performed,  as  far  as  the  plaintiffs  could  per- 
form it  and  claimed  an  abatement  Qoddin  v. 
Vauflrhn,  14  Gratt  104;  Pollard  v.  Rogers,  4  Call  289.'* 


the  other,  he  proceeded  to  make  payments 
to  that  amount,  thinking  that  such  pay- 
ments would,  in  any  event,  be  secured  by 
the  actual  interest  of  Rogers  in  the  land, 
although  it  would  be  a  considerable  loss  to 
him,  to  take  part  of  the  premises  only. 
That  the  other  children  of  the  testator  were 
Frances  the  wife  of  John  Downer,  Eliza- 
beth, the  wife  of  Rice  Conner,  William 
Rogers,  Sarah  Rogers  and  Catharine  Rog- 
ers; the  last  three  being  still  infants. 
That  the  plaintiff  offered  to  pay  to  the  ex- 
tent of  the  interest  of  the  said  Frances  and 
Elizabeth,  if  Rogers  woul0  procure  a  re- 
lease from  them  and  their  husbands ;  which 
he  promised  to  do,  but  has  not  performed ; 
and  has  brought  suit  and  obtained  judg- 
ment on  the  plaintiff's  bond  for  the  last 
instalment  of  ;^600,  without  creditin&f  all 
the  payments.  The  bill  therefore  prayed, 
that  John  Rogers  and  the  other  children, 
might  litigate  the  question  among  them- 
selves; that  John  Rogers  might,  in  the 
mean  time,  be 'enjoined  from  proceeding  on 
his  judgment;  and  that  if  he  was  unable 
to  establish  his  title,  that  the  contract 
might  be  dissolved,  and  so  much  of  the  pur- 
chase money  as  had  been  paid,  might  be 
refunded. 

The  answer  of  John  Rogers  admits  the 
devise,  and  sale  of  the  land ;  but  says  that 
Larkin  Rogers  was  born  on  the  2d  of  April, 
1758,  and  moved,  in  the  latter  end  of  1778, 
to  some  of  the  southern  states,  where  he 
joined  the  American  army,  and  was  cap- 
tured by  the  British ;  by  whom  he  was  de- 
tained until  about  the  25th  of  May,  1779, 
when  he  died  of  full  age,  but  intestate, 
unmarried,  and  without  issue.  That,  upon 
his  death,  his  moiety  of  the  land  descended 
on  the  defendant  John  Rogers,  as  his  eldest 
brother  and  heir  at  law.  That  the  plaintiff, 
at  the  time  of  the  purchase,  was  acquainted 
with  tfte  will  of  the  testator,  the  nature  of 
the  defendant's  title,  and  all  the  circum- 
stances attending  it;  but  made  no  objec- 
tion, and  took  possession  of  the  land,  from 
which  he  has  never  been  evicted. 
241  That  Downer  and  wife,  Conner  *and 
wife,  and  William  Rogers  have  re- 
leased their  claims  since  the  plaintiff  pur- 
chased; and  Sarah  Rogers,  who  is  about 
twenty  years  of  age,  and  Catharine  Rogers, 
who  is  about  eighteen  years  old,  have  man- 
ifested their  willingness  to  do  so,  likewise, 
by  executing  the  release.  That  the  plain- 
tiff has  been  credited  for  all  the  payments 
made. 

The  answer  is  replied  to ;  and  several  dep- 
ositions taken. 

The  witnesses  do  not  agree  as  to  the 
period  of  the  birth  and  death  of  Larkin 
Rogers;  and  the  executor  of  William  Rog- 
ers says,  he  believes  that  he  died  under 
age.  But  it  appears  by  the  parish  register, 
(which  the  plaintiff  endeavoured  to  invali- 
date,) that  he  was  born  on  the  2d  of  April, 
1758;  and  a  witness  proves,  that  he  was 
captured  by  the  British;  and  that  he  has 
been  informed  by  two  persons,  one  of  them 
a  sergeant  to  the  company  to  which  Lark  in 
Rogers  belonged,  that  he  died  in  captivity, 
on  the  25th  of  May,  1779;  and,  from  other 
corresponding  accounts,  believes  it  hap- 
pened about  that  time.  There  is  no  proof 
that    Pollard,  when  he  purchased,  had  ever 
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seen  the  will  of  the  testator,  or  knew  any 
thing  of  the  nature  of  the  title,  or  of  the 
claims  of  the  other  children.  The  releasee 
are  dated  the  19th  of  January,  1787,  and 
26th  of  June,  1789. 

The  court  of  chancery  being  of  opinion, 
that  John  Rogers  had  not  practised  any 
fraud,  and  that  the  rights  of  all  the  other 
children  except  Catharine,  if  any  they  had, 
were  extinguished  by  the  releases,  dissolved 
the  injunction,  as  to  ;f231.  4.  4.  upon  John 
Rogers's  entering  into  bond  with  security, 
in  the  penalty  of  ;^200,  conditioned  to  be 
void,  if  the  title  of  Catharine  Rogers  should 
be  released  within  six  months  after  she 
came  of  age.  The  residue  of  the  injunction 
was  made  perpetual,  without  saying  any^ 
thincT  as  to  costs. 

LYONS,  Judge,  delivered  the  resolution 
of  the  court  as  follows: 

The  questions  in  this  case  are,  1.  Whether 

the  contract  shall    be    vacated    altogether? 

And,  if  not,  2.  Whether  Pollard  should    be 

allowed  to  retain  so  much  of  the  pur- 

242  chase  *money  as  will  be  equal  to  the 
loss  he  may  incur,  if  the  title,  to  any 

part  of  Larkin  Rogers's  moiety  of  the 
land,  should  ultimately  prove  defective? 

With  regard  to  the  first: 

As  John  Rogers  was  acquainted  with  his 
own  title,  and  knew  of  the  claims  of  his 
brothers  and  sisters,  he  ought  to  have  dis- 
closed the  circumstances  to  the  purchaser, 
to  whom  it  was  interesting  that  he  should 
be  informed  of  them,  in  order  that  he 
might  be  able  to  judge  whether  he  would 
run  the  risque,  or  not.  But,  as  the  seller 
thought  proper  to  conceal  the  facts,  what- 
ever might  have  been  his  motive  for  it, 
Pollard  had  a  right,  upon  discovering  them, 
to  declare  the  bargain  void:  And,  if  he  had 
done  so  immediately,  not  only  would  no 
court,  if  there  had  not  been  a  conveyance, 
have  compelled  him,  upon  a  bill  filed  by  the 
vendor,  to  have  completed  the  contract;  but 
he  would,  notwithstanding  there  was  a  con- 
veyance, have  been  entitled,  upon  a  bill 
filed  by  himself,  to  relief  against  the  sale 
altogether. 

That,  however,  was  not  the  course  pur- 
sued by  the  appellant.  On  the  contrary, 
speculating  upon  the  chance  of  an  accom- 
modation of  the  dispute  among  the  chil- 
dren, and  upon  the  certainly  of  being 
secured  to  the  amount  of  his  payments,  by 
the  actual  interest  of  John  Rogers  (what- 
ever it  might  be)  in  the  premises,  he  re- 
tained possession  of  the  estate,  and  went 
on  to  make  some  payments,  and  stipulate 
for  others,  if  the  releases  of  Downer  and 
Conner  were  procured,  without  intimating 
the  slightest  intention  to  abandon  the 
contract :  Which  was  a  waver  of  his  right 
to  annul  the  bargain ;  and  amounted  to  a 
new  agreement  to  proceed  with  the  contract 
to  the  extent  of  the  interest  which  the 
vendor  might  be  able  to  assure  to  him. 

This  brings  us  to  the  second  question : 

The  evidence,  with  regard  to  the  day 
when  Larkin  Rogers  died,  is  hearsay  only ; 
and  therefore  it  is  perfectly  uncertain, 
whether  he  was  of  age  at  the  time  of  his 
death,  or  not.  But,  after  so  many  delib- 
erate acts  of  ratification  of  the  contract  on 
.  the  part  of  the  appellant,  subsequent 

243  to  the  *period   when    he    became  ac- 


quainted with  all  the  circumstances  of 
the  case,  he  is  entitled  to  relief  so  far 
only,  as  the  claims  of  the  other  children, 
to  proportions  of  that  moiety,  have  not 
been  extinguished.  But,  to  that  extent,  he 
should  be  relieved:  for  he  ought  not  to  be 
exposed  to  the  danger  of  losing  any  part  of 
the  property,  as  the  ratification  went  no 
farther  than  to  oblige  him  to  abide  by  the 
contract,  but  not  to  pay  the  whole  price 
for  less  land  than  he  bought.  He  onght 
therefore  to  be  secured  against  the  chance 
of  loss,  as  to  any  part  of  it. 

We  are  then  to  enquire,  how  far  the  claims 
have  been  extinguished;  and  whether  the 
appellant  has  been  secured  against  those 
which  have  not? 

Releases  have  been  executed  by  all  the 
children ;  but  the  youngest  of  them  is  still 
under  age :  of  course,  as  to  her,  it  can  have 
no  effect,  if  she  chooses  to  dissent,  when 
she  comes  to  maturity;  and  therefore  the 
appellant  ought  to  be  indemnified  against 
her  claim.  But  the  bond  directed,  by  the 
chancellor,  is  not  the  proper  indemnity ;  for 
a  purchaser  should  not  be  compelled,  while 
the  property  is  in  dispute,  to  part  with  his 
money,  and  run  the  risque  ol  getting  it 
back  again,  if  the  title  should    be   evicted. 

The  court  is  therefore  of  opinion,  that 
the  appellant  should  be  allowed  to  retain  as 
much  of  the  purchase  money  as  will  be 
equivalent  to  the  value  of  the  interest  of 
the  youngest  daughter,  if  she,  at  maturity, 
refuses  to  release;  and  it  should  be  found, 
upon  an  issue  to  be  directed,  that  her 
brother  Larkin  died  an  infant. 

The  decree  is,  consequently,  reversed; 
and  the  following  is  to  be  the  entry : 

* 'It  appears  to  the  court,  that  there  is 
error  in  the  said  decree  in  dissolving  the 
injunction  for  the  whole  balance  due  from 
the  appellant  to  the  appellee  John  Rogers, 
for  the  purchase  money  of  the  land  in  the 
bill  mentioned,  before  the  right  and  title 
of  the  defendant  Catharine  Rogers,  who  is 
yet  an  infant,  is  released,  or  assured,  to  the 
appellant;  and  in  not  decreeing  to  the 
appellant  his  costs.  And  this  court, 
244  *being  of  opinion,  that  the  appellant 
ought  to  be  allowed  to  retain  the  sum 
of  two  hundred  pounds,  part  of  the  consid- 
eration money  remaining  unpaid,  until  the 
title  of  the  said  Catharine  is  so  assured, 
and  also  his  costs  out  of  the  balance,  it  is 
ordered,  that  so  much  of  the  said  decree 
as  is  contrary  thereto, '  be  reversed  and 
annulled ;  that  the  injunction  be  dissolved, 
as  to  thirty-one  pounds  four  shillings  and 
four  pence,  or  so  much  thereof  as  shall  re- 
main after  the  costs  of  the  appellant  are 
deducted ;  and,  as  to  the  said  two  hundred 
pounds,  be  continued,  until  the  said  Cath- 
arine Rogers  shall,  by  sufficient  convey- 
ance, have  released  her  right  and  title,  to 
the  land  aforesaid,  to  the  appellant;  which 
conveyance  is  to  be  made  at  the  costs  and 
charges  of  the  said  John  Rogers:  and,  if 
such  conveyance  shall  not  be  made,  within 
six  months  after  the  said  Catharine  shall 
be,  or,  in  case  of  her  death,  would  have 
been,  of  full  age,  then  that  an  issue  be  di- 
rected as  to  her  title;  and  (if  found  for  her) 
the  value  of  her  purpart,  and  the  damafres 
of  the  appellant  for  want  of  title  thereto: 
and,  after  deducting  such  value  and  dam* 


714 


4  CALL 


Pollard  v.  Colbman  and  Wipb. 


246-247 


ag^es,  with  the  costs  of  trial,  and  of  all 
other  proceedings  thereon,  that  the  injunc- 
tion be  dissolved  for  the  balance  of  the  said 
two  hundred  pounds  with  interest,  if  any 
shall  appear  to  be  due;  that  the  bond  by 
the  decree  of  the  high  court  of  chancery 
directed  to  be  entered  into  by  the  said  John 
Rogers  for  the  indemnity  of  the  appellant, 
if  taken,  be  cancelled  and  made  void;  that 
the  said  John  Rogers  pay  to  the  appellant 
hia  costs  expended,  as  well  in  the  said  high 
court  of  chancery,  as  in  this  court ;  that 
liberty  be  reserved  to  all  parties,  in  this 
suit,  to  resort  to  the  said  high  court  of 
chancery  for  aid  and  direction,  if  neces- 
sary, for  carrying  the  present  decree  into 
execution ;  and  that  the  residue  of  the  said 
decree  be  affirmed." 


245  ^Pollard  v.  Coleman  and  Wife. 

[April,  1799.] 

Sale  of  Land— Absent  Defendant— Suit  to  Confirm  and 
Recover  Purchase  Money.— If  A.  and  B.  hold  a  tract 
of  land  in  comraon,  and  A.  sells  it  to  C.  and  re- 
moves out  of  tbe  state.  B.  may  bring  a  suit  in 
chancery  aflrainst  C.  and  A.  as  an  absent  defend- 
anL  to  confirm  the  sale,  and  obtain  a  decree  for 
his  part  of  the  purchase  money. 

Same— Same— Suit  to  Rescind.— And,  if  in  such  case, 
C.  had  brouflrht  a  suit  against  A.  and  B.  to  rescind 
the  sale,  and  failed,  but  was  permitted  to  retain 
part  of  the  purchase  money,  until  B.'s  title  should 
be  tried  by  a  jury:  the  latter  will  be  entitled  to 
avail  herself  of  the  proceediuflrs  in  that  cause. 

Farish  Coleman,  and  Catharine,  (formerly 
Catharine  Rogers,)  his  wife,  filed  their  bill 
in  the  high  court  of  chancery  against  John 
Rogers  and  Thomas  Pollard,  stating,  that 
William  Rogers,  the  father  of  the  plaintiff 
Catharine,  devised  his  lands,  consisting  of 
645  acres,  to  his  two  sons,  John  and  Larkin, 
and  his  slaves  and  personal  estate  among 
all  his  children;  but  directed  that,  if  either 
of  his  children  should  die  before  twenty-one 
years  of  age,  the  part  of  the  one  so  dying 
should  be  equally  divided  among  the  sur- 
viving children  of  the  testator.  That  the 
said  Larkin  Rogers  died  under  age,  and 
without  issue,  in  April  or  May  1779;  but 
that  three  of  the  slaves  had  been  allotted  to 
him  in  the  month  of  March  preceding. 
That  the  plaintiff  Catharine  was,  in  the 
event  which  had  happened,  entitled  by  the 
devise  aforesaid,  to  one-sixth  of  the  said 
I#arkin's  moiety  of  the  lands  and  of  the 
said  three  slaves ;  but  the  said  John  Rogers, 
claiming  the  said  moiety  and  the  said  three 
slaves  as  eldest  brother  and  heir  at  law  to 
the  said  Larkin  Rogers,  had  removed  the 
slaves  to  Kentucky,  where  he  now  resides, 
and  had  sold  the  whole  645  acres  of  land  to 
the  said  Thomas  Pollard  for  ;f  1200 ;  and  that 
the  plaintiffs  are  willing  to  confirm  the  sale, 
s»nd  receive  their  proportion  of  the  money 
instead  of  the  land ;  and,  for  that  purpose, 
had,  after  the  plaintiff  Catharine  came  of 
age,  tendered  a  deed  of  release  to  Pollard, 
and  requested  him  to  pay  them  £\Q0  out  of 
the  ;f200  retained  in  his  hands  under  the 
decree  of  the  court  of  appeals  in  the 
preceding    case   of  Pollard  v.  Rogers 

246  *and  others,    until    the    title    of    the 
plaintiff  Catharine  should   be  assured 

to  him.  That  Pollard  refused  to  accept 
the  deed,  and  payment.  The  bill  therefore 
prayed,  that  John  Rogers  might  be  decreed 
to  pay,  to  the  plaintiffs,  the  ^100  aforesaid 
with    interest,   and  to  deliver  them  a  sixth 


of  the  said  three  slaves  and  their  increase. 
That  Pollard  might  be  restrained  from 
paying  away  or  secreting  the  debts  and 
effects  of  Rogers  until  the  further  order  of 
the  court,  and  that  the  plaintiff  might  have 
general  relief. 

The  answer  of  Pollard  admitting  the  sale 
of  the  land ;  the  tender,  by  the  complain- 
ants, of  the  release,  more  than  six  months 
after  the  plaintiff  Catharine  came  of  age ; 
and  his  refusal  to  pay  the  ;f  100,  insists, 
that  the  issue  prescribed  by  the  court  of 
appeals  ought  to  be  directed ;  and,  if  found 
for  the  plaintiff  Catharine  that  her  sixth  of 
Larkin  Rogers's  moiety  of  the  land  should 
be  assigned  her,  and  another  issue  directed 
to  ascertain  the  damages  of  the  defendant 
in  consequence  of  the  eviction  of  that  share 
of  the  land. 

This,  answer  is  replied  to ;  and  a  copy  of 
the  record  in  the  former  suit  filed,  as  an 
exhibit. 

There  was  an  order  of  publication*  against 
John  Rogers  as  an  absent  defendant,  duly 
executed. 

The  high  court  of  chancery  decreed  that, 
upon  the  complainant's  executing  a  release 
of  the  plaintiff  Catharine's  proportion  of 
the  land,  and  the  plaintiff  Farish  Coleman 
entering  into  bond  with  security  in  the 
penalty  of  ;f200,  conditioned  to  be  void,  if 
upon  trial  of  the  iasue  directed  by  the  decree 
of  the  court  of  appeals,  the  plaintiff  Cath- 
arine should  appear  not  to  be  entitled  to 
any  part  of  the  lands  sold,  the  defendant 
Thomas  Pollard  should  pay  to  the  plaintiffs 
;f  100,  with  interest  from  the  time  when  he 
was  bound  by  the  judgment  to  have  paid 
that  sum  to  the  defendant  John  Rogers ;  and, 
upon  such  payment  being  made,  that  the 
injunction  should  be  perpetual  as  to  the 
said  >f  100  with  interest ;  and  that  the  de- 
fendants should  pay  costs. 

Pollard  appealed,  from  the  decree,  to  the 
court  of  appeals. 
247  *The  appellant's  counsel  contended, 

that  it  was  not  competent  to  Coleman 
and  his  wife  to  substitute  themselves  in  the 
room  of  Rogers,  and  to  insist  upon  the  com- 
pletion of  the  contract  for  their  own  ben- 
efit«  although  he  might  choose  to  abandon 
it,  or  submit  to  the  issue.  That  it  might 
be  inconvenient  to  Pollard,  as  he  might 
have  a  discount  or  equity  against  Rogers, 
which  he  could  not  apply  against  the  appel- 
lees. That  the  bond  prescribed  was  con- 
trary to  the  decree  of  the  court  of  appeals, 
which  had  directed  a  similar  one  to  be  de- 
livered up.  That  the  appellees  had  a  rem- 
edy at  law,  as  they  might  bring  their 
action  and  recover  their  proportion  of  the 
land;  which  was  the  correct  course,  as  it 
would  leave  Pollard  and  Rogers  to  settle 
their  own  contract.  That  Pollard  ought  not 
to  pay  costs  for  not  compounding  Rogers's 
debt ;  for  the  latter  might  not  agree  to  the 
composition,  as  he  had  never  authorized  it. 
That  this  was  not  like  a  foreign  attach- 
ment against  an  absent  defendant ;  because 
the  appellees  had  no  pecuniary  demand 
against  Rogers,  but  only  desired  to  partici- 
pate in  his  contract. 

>  Duval,  for  the  appellee.  It  does  not  ap- 
pear that  Pollard  has  any  discount  against 
Rogers;  and,  if  he  gets  the  title  of  Catha- 
rine, it  is  all  that  is  important  to  him,  for 
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his  possession  has  never  been  disturbed, 
nor  has  he  sustained  anj  other  inconven- 
ience, which  makes  it  necessary,  as  to  him, 
to  try  the  issue:  the  title  is  all  that  he, 
in  conscience,  has  a  right  to;  and,  it  is 
immaterial  whether  he  obtains  it  by  the 
voluntary  act  of  the  appellees,  or  by  the 
procurement  of  Rogers.  The  appellees  are 
not,  as  represented  by  the  appellant's  coun- 
sel, intruders  into  the  contract  of  Rogers ; 
for  the  suit  is  in  nature  of  a  foreign  at- 
tachment, and  seeks  to  arrest  the  money 
which  he  will  owe  to  the  appellees,  when 
the  release  is  executed.  This  answers  the 
objection  respecting  the  bond ;  for  although 
the  decree  does  not  say,  expressly,  to  whom 
that  is  to  be  made  payable,  it  is  obvious 
that  John  Rogers  was  meant;  and  there- 
fore, it  is  nothing  more  than  the  bond 
which  the  law  requires,  in  suits 
24S  against  ^absent  defendants.  The 
costs  perhaps  ought  to  have  been  di- 
rected to  be  paid  out  of  the  residue  of  the 
;f  200 ;  but  the  omission  is  of  no  consequence, 
as  Pollard  will  have  a  right  to  retain  them. 

Cur.  adv.  vult. 

LYONS,  Judge,  delivered  the  resolution 
of  the  court. 

The  objection  that  the  appellees  cannot 
intrude  themselves  into  the  contract  of 
Rogers,  and  insist  upon  the  performance 
of  it,  is  immaterial.  For  the  contract  is 
already  confirmed  by  the  decree  in  the 
former,  suit;  and,  as  Pollard  made  Mrs. 
Coleman  a  party  to  that  suit,  and  Rogers 
has  left  the  state,  she  has  a  right  to  avail 
herself  of  the  benefit  of  those  proceedings 
in  the  best  manner  she  can :  and  it  is  not 
perceived  that  Pollard  can  sustain  any  in- 
jury from  the  course  pursued;  for  the  re- 
lease of  the  plaintiffs  will  complete  his  title 
to  the  whole  of  the  land ;  and  it  must  be 
unimportant  to  him  who  gets  the  money, 
provided  he  is  discharged.  For  this  court 
did  not  intend,  by  the  decree  in  the  former 
suit,  that  there  should  be  an  issue  directed  at 
all  events,  if  the  plaintiff  Catharine  did  not 
release  within  six  months  after  she  came 
of  age,  should  circumstances  render  it 
proper  to  dispense  with  it.  The  decree,  as  to 
that,  meant  to  provide  for  the  safety  of  Pol- 
lard, in  case  Catharine  should  appear  to  be 
entitled,  and  refuse  to  convey:  in  which 
event  a  jury  was  to  ascertain  the  loss  in- 
curred by  his  having  that  part  of  the  land 
taken  from  him.  But,  if  instead  of  taking 
away  the  land,  she  conveys  it  without  any 
addition  to  the  price,  his  safety  is  com- 
pletely attained ;  and  there  is  no  occasion 
for  the  issue,  so  far  as  respects  Pollard. 
Besides  the  release  offered  is,  in  substance, 
a  compliance  with  the  decree ;  for  the  six 
months  term  was  a  limit  which  a  court  of 
equity  would  have  relieved  against,  as  Pol- 
lard was  in  possession,  and  could  sustain  no 
injury  by  the  delay. 

With  regard  to  Rogers,  the  suit  is  against 
him  as  an  absent  defendant.  The  bill 
charges  that  Larkin  Rogers  died  under  age ; 
and,  in  consequence  thereof,  that  the 
249  plaintiff  ^Catharine  has  become 
entitled  to  a  sixth  part  of  his  moiety 
of  the  land;  but  that  she  is  willing  to  con- 
firm the  sale,  and  to  take  her.  proportion  of 
the  purchase  money.  The  defendant 
Rogers  has    not   answered    the   bill;    and 


therefore  it  must,  as  to  him,  be  taken  to  be 
true.  But,  if  so,  there  is  no  reason  why  the 
plaintiffs  should  not  be  permitted  to  ratify 
the  sale,  and  take  their  share  of  the  par- 
chase  money.  For  the  election  can  do  no 
prejudice  to  any  body:  not  to  Pollard,  be- 
cause he  gets  the  land  he  bought :  not  to 
Rogers,  because  he  is  not  entitled  to  this 
part  of  the  money,  and  gets  all  the  rest, 
without  the  risque  of  damages  and  costs, 
in  consequence  of  eviction.  So  that,  as  to 
him,  it  is  like  the  sale  of  a  chattel  by  the 
finder ;  in  which  case,  the  true  owner  maj 
either  pursue  the  chattel,  or  bring  indebi- 
tatus  assumpsit  against  the  vendor  for  the 
price.  In  short.  Pollard,  upon  obtaining 
the  release,  will  owe  the  money;  and  as 
Rogers,  were  he  to  receive  it,  would  owe  it 
to  the  plaintiffs,  the  latter  have  a  right  to 
be  substituted  for  him,  and  to  demand  it  of 
Pollard. 

As  to  the  bond,  the  answer  given  by  the 
appellee's  counsel  is  satisfactory.  It  was 
intended  to  indemnify  Rogers,  and  not 
Pollard,  who  would  be  indemnified  by  the 
decree. 

The  order  that  both  defendants  shall  pay 
the  costs,  does  not  injure  the  appellant ;  for 
there  will  be  a  surplus  of  the  ;^200,  out  of 
which  he  may  retain  them. 

The  decree  is  therefore  affirmed. 


250  *Ro8S  V.  Gill  and  Wife. 

[April.  17M.] 
aoardlaa  and  Ward— Tennlnatloa  of  QiuirikuMhip.*- 

Ouardian  appointed  by  the  coart  continues  to  the 
Infant's  aare  of  21,  unless  it  be  revoked. 
Smii«— Lease— Llmliod  to  Period  of  lofancy.— A  lease 
by  a  ffuardlan  for  a  longer  term  than  the  infancy 
of  the  ward,  is  void. 

Gill  and  wife,  in  right  of  the  wife, 
brought  an  action  of  waste  against  Ross, 
upon  a  lease  without  a  seal,  made  of  a 
plantation  and  houses  belonging  to  the 
wife,  by  Lucy  Newsum,  her  gtiardian, 
appointed  by  the  county  court.  The  lease, 
(the  substance  of  which  was  set  forth  in 
the  declaration,)  was  in  the  following 
words:  '^That  David  Ross  shall  occttpy  and 
possess  the  houses  and  plantation  belong- 
ing to  the  estate  of  Peter  Jones,  from  the 
1st  Jan'y  1776,  until  the  heir  shall  marry 
or  come  to  age,  but  be  at  liberty  to  give  it 
up  at  the  expiration  of  any  of  the  years, 
giving  three  months  previous  notice;  to 
pay  ^0  per  annum ;  to  leave  the  planta- 
tion in  tenan table  repair;  to  commit  no 
abuses  in  cutting  firewood;  nor  to  get  more 
rails  than  necessary  to  repair  the  fences 
from  time  to  time.  Should  the  heir,  when 
of  age  or  married,  want  the  said  houses 
and  plantation,  to  give  the  like  notice  of 
three  months  before  the  expiration  of  the 
year;  otherwise  the  said  David  to  remain 
'till  the  ensuing  year,  on  the  aforesaid 
terms."  Plea  no  waste  and  issue.  The 
defendant  filed  a  demurrer  to  the  evidence. 
Verdict  and  judgment  for  the  plaintiffs. 
Ross  appealed  to  the  court  of  appeals. 

Ronald,  for  the  appellant.  Ross  was  a 
trespasser,  and  not  tenant  for  years,  as 
the  lease  was  void,  1.  Because  the  guard- 
ian appointed  by  the  court,  only  continued 
until   the  infant  arrived  to   fourteen  years 

*See  monographic  note  on  "Guardian  and  Ward" 
appended  to  Barnum  v.  Frost,  17  Oratt.  S0& 
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of  ag-e,  Co.  lyitt.  89,  or  at  farthest  to  her 
ag-e  of  twenty -one ;  and  the  demise  goes 
beyond  both  periods ;  which  none  of  the 
authorities  justify.  Besides,  the  powers  of 
a  guardian  in  socage,  and  those  of  a  guard- 
ian appointed  by  the  court,  are 
251  exactly  the  same;  and  *it  was  held 
in  the  case  of  Roe  v.  Hodgson,  2 
Wils.  135,  that  guardian  in  socage  could  not 
lease  the  infant's  lands.  2.  Because  the 
duration  of  the  lease  is  not  fixed ;  for  it 
was  to  continue  until  the  infant  came  of 
age,  or  was  married ;  or  until  the  ensuing 
year,  if  not  put  an  end  to  by  Ross  before, 
or  by  the  infant  at  her  age  of  twenty -one : 
all  which  was  contingent,  and  uncertain. 
These  points  were  left  undecided  in  the 
former  case,  between  the  parties  to  this 
suit,  1  Wash.  114,  and  therefore  are  still 
open  to  discussion* 

Marshall,  contra.  The  guardianship  did 
not  expire  at  the  plaintiff's  age  of  fourteen. 
Such  appointments  are  for  the  full  period 
of  infancy,  unless  expressly  revoked.  That 
is  the  true  construction  of  the  act  of  assem- 
bly, and  it  was  so  decided  in  the  former 
case.  It  is  not  true  that  a  guardian  cannot 
make  a  lease.  For  the  same  act  of  assem- 
bly renders  him  liable  for  the  income  and 
profits  of  the  estate ;  and  therefore  neces- 
sarily gives  him  the  power  of  obtaining 
them ;  which,  in  the  case  of  land,  can  only 
be  accomplished  by  leasing  it.  This,  in 
effect,  was  likewise  decided  in  the  former 
case,  as  the  appellant  was  held  liable  for 
the  rents  under  the  lease.  The  demise  is 
not  contingent;  for  the  contingency  goes 
to  the  defeasance,  but  not  to  the  term, 
which  being  for  the  whole  period  of  non- 
age was  perfectly  certain,  3  Bac.  Ab.  431, 
434,  435:  And,  although  it  might  extend 
beyond  the  hifancy,  yet  that  ought  not  to 
be  considered  as  part  of  the  term ;  because 
it  was  left  to  the  discretion  of  the  ward,  at 
maturity,  to  make  it  so  or  not.  Conse- 
quently, the  case  in  Wilson  does  not  ap- 
ply ;  because  the  lease,  there,  exceeded  the 
term  of  the  guardianship  expressly ;  for  it 
was  for  twenty-one  years  certain:  which 
was  obviously  the  point  upon  which  the  de- 
cision turned ;  for  the  court  could  not  have 
meant  to  say,  that  no  lease  by  guardian  in 
socage  was  good,  because  that  would  have 
been  ruinous  to  the  affairs  of  infants,  and 
contrary  to  all  the  precedents.  2  Roll.  Ab. 
41,  pi.  4;  1  Ld.  Raym.  131;  Bac.  Ab.  Guard- 
ian 6. 
252  ♦PER  CUR.    Although,accordingto 

the  act  of  assembly  and  the  decision 
in  the  former  case  between  these  parties, 
the  authority  of  a  guardian  appointed  by  the 
court  continues,  if  not  revoked,  until 
the  infant  attains  to  the  age  of  twenty-one 
years,  yet  the  lease,  in  the  present  case, 
was  void ;  because  it  provided  that  the  term 
should  continue,  *^till  the  ensuing  year," 
after  the  infant  came  of  age,  unless  she 
thought  proper,  in  pursuance  of  the  power 
reserved  to  her,  to  put  an  end  to  it ;  for 
the  power  did  not  affect  the  main  stipula- 
tion, as  it  was  collateral,  and  might  never  be 
exercised.  The  case,  therefore,  fails  within 
the  influence  of  that  of  Roe  v.  Hodgson, 
2  Wils.  135,  according  to  the  explanation 
given  of  it  by  the  appellant's  counsel, 
which  is  probably  the  true  one.    The  judg- 


ment in  the  present  case  is  consequently  to 
be  reversed.  Nor  is  there  any  thing,  in 
this  opinion,  inconsistent  with  that  in  the 
former  case,  between  these  parties:  which 
the  court  has  reviewed,  and  approves  of 
throughout.  But  the  question  relative  to 
the  validity  of  the  lease,  upon  the  ground 
of  its  being  for  a  longer  term  than  the  in- 
fancy of  the  ward,  was,  purposely,  left 
undetermined,  in  that  case:  which  was  an 
action  of  debt  to  recover  the  rents  accrued 
during  the  defendant's  occupation  of  the 
premises;  and  the  court  thou^^ht  he  could 
not  resist  the  payment  by  objecting  to  a 
title  under  which  he  had  enjoyed  the  prop- 
erty without  eviction.  But  this  is  an 
action  of  tort;  and  to  maintain  it,  the 
plaintiffs  must  establish  the  validity  of 
the  lease ;  for  to  be  liable  under  the  statute 
of  waste,  the  ippellant  must  be  shewn  to 
be  lessee:  and  that  can  only  be  made  to 
appear  by  a  valid  demise. 
Judgment  of  the  district  court  reversed. 
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♦White  V.  Jones.^ 

[Octol)er,  1792.] 
(2  Am.  Dec.  664. ) 


Praud— JurUdiction  of  Law  and  Equity.— Ck>arts   of 

equity,  and  courts  of  law,  have  concurrent  juris- 
diction in  cases  of  fraud. 

Patent-'  Pratid— Jurisdiction  of  Law.— And  a  court  of 
law  can  ayoid  a  patent  for  fraud  in  obtaining  it. 

Proof  of  Fraud.- But  neither  can  afford  relief,  un- 
less the  fraud  be  proved. 

Appeal- Potitlon  after  Writ  of  Execatlon.— A  petition 
of  appeal  from  the  county  court  to  the  hi«h  court 
of  chancery  Vas  allowable  after  the  writ  of  exe- 
cution was  executed. 

EHsha  White,  on  the  9th  of  March,  1780, 
exhibited  his  bill  in  chancery  to  the  county 
court  of  Charlotte,  stating,  That,  in  1762, 
he  {Purchased  of  Henry  Hatcher  a  tract  of 
426  acres  of  land  lying  in  that  county,  then 
lyunenburg.  That  he  afterwards  understood 
that  Wood  Jones  had  obtained  and  surveyed 
an  order  of  council  for  2000  acres,  and  in- 
cluded therein  the  tract  aforesaid,  although 
Hatcher,  as  appeared  by  the  surveyor's 
books,  had,  in  fact,  surveyed  it  four  years 
before  Jones's  order  of  council  was  obtained : 
but  the  patent  for  it  was  delayed,  until  the 
17th  of  August,  1756,  in  consequence  of  the 
dispute  between  governour  Dinwiddle  and 
the  locators  of  lands  relative  to  his  claim 
of  a  pistole  for  signing  patents:  which  oc- 
casioned the  loss  of  the  said  tract  of  426 
acres  for  non-payment  of  quit-rents,  and 
the  failure  to  seat  and  cultivate.  In  con- 
sequence of  which  the  plaintiff  petitioned 
for  it  as  lapsed  land ;  and,  by  consent,  a  de- 
cree was  made  in  his  favour,  and  a  patent 
issued  to  the  plaintiff,  on  the  15th  of  Au- 
gust, 1764.  But,  pending  these  difficulties, 
Jones,  fraudulently,  paid  the  governour  the 
pistole  and  obtained  his  patent  for  the  2000 
acres,  and  retains  the  426  acres  as  part  of 
the  same.  The  bill  therefore  prayed  that 
Jones  might  be  compelled  to  give  posses- 
sion of  the  said  426  acres  to  the  plaintiff, 
and  for  general  relief.  Jones  afterwards 
dying,  the  suit  was  revived  against  his 
heir. 

The  answer  of  Jones's  son   and    devisee 

♦See  report  of  this  case  in  I  Wash.  116,  and  Wythe 
111.  See  footnote  to  Hambleton  v.  Wells,  4  Call  213, 
and  monofirrapbic  note  on  "Jurisdiction"  appended 
to  Phippen  v.  Durham,  8  Gratt.  457,  and  mono- 
flrraphic  no^tf  on  "Appeals." 
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states,  That  Wood  Jones's  order  of   council 

was  surveyed  before  the  plaintiff's  purchase 

of  Hatcher.     That  the  plaintiff  had  brought 

several  suits,  against    his  father,  for 

254  the    said   land,  but  had  failed  *in  all 
of  them.     That  Wood   Jones   was  not 

guilty  of  fraud  in  obtaining  his  patent: 
and  that  Hatcher,  if  he  ever  had  any  right, 
forfeited  it  by  his  obstinancy  in  not  sub- 
mitting to  the  laws.  That  a  court  of  chan- 
cery had  not  jurisdiction  in  the  cause. 

There  were  no  depositions  taken ;  but  the 
exhibits  were,  1.  A  copy  of  Hatcher's  sur- 
vey, dated  6th  November,  1740,  of  530  acres 
of  land ;  which  does  not  state  that  it  was 
made  under  an  order  of  council  or  other 
public  act.  2.  A  copy  of  Wood  Jones's  or- 
der of  council,  for  two  thousand  acres  in 
the  following  words:  **At  a  council  held 
May  6th,  1743,  leave  was  given  to  Wood 
Jones  to  survey  and  obtain  a  patent  for  two 
thousand  acres  of  land  in  Amelia  county, 
on  Turkey  branch,  a  branch  of  Cub  creek, 
beginning  at  a  marked  oak,  and  running 
jup  and  down  both  sides  the  said  creek  and 
branch.  And  at  a  council  held  May  3d, 
1744,  a  former  order  obtained  by  Wood 
Jones  was  renewed  for  two  thousand  acres 
in  Brunswick,  lying  on  Turkey  branch,  a 
branch  of  Cub  creek,  beginning  at  a  marked 
oak,  and  running  up  and  down  both  sides 
the  said  branch  and  up  the  said  creek. 
John  Blair,  C.  C.  council."  3.  The  patent, 
dated  16th  of  August,  1756,  to  Henry 
Hatcher.  4.  The  patent,  dated  the  15th  of 
August,  1764,  to  Elisha  White,  which  re- 
cites that  to  Hatcher;  the  lapse  by  non-pay- 
ment of  quit-rents  and  failure  to  cultivate 
and  improve,  and  that  White  had  brought 
suit  and  obtained  a  grant  for  the  same. 

The  county  court,  on  the  4th  of  May,  1789, 
decreed  Jones  to  convey  the  426  acres  to 
White ;  and  from  that  decree  Jones,  after 
the  habere  facias  possessionem  was  ex- 
ecuted, petitioned  for,  and  obtained,  an 
appeal  to  the  high  court  of  chancery. 

On  the  12th  of  May,  1791,  the  high  court 
of  chancery  made  the  following  decree : 

'*This  court  is  of  opinion,  that  the  ap- 
pellee's title,  if  any  he  hath,  to  the  land  in 
controversy  must  be  supported  on  the 
foundation,  that  the  grant  to  Henry  Hatcher 
operated  retroactively,  giving,  to  his  title, 
like  vigour,  as  if   the   consummation 

255  *thereof,  by  the  grant,  had  been  co- 
temporaneous  with  the  commence- 
ment, which  preceded  the  commencement  of 
the  appellant's  right;  or  on  this  other 
foundation,  that  the  grant  to  Wood  Jones 
was  obtained  surreptitiously,  when  the  offi- 
cer, to  whose  function  the  transaction  of 
that  business  belonged,  did  not  know  part 
of  the  land  comprehended,  in  the  grant,  to 
have  been  appropriated,  or  claimed  before  by 
another,  who,  in  not  perfecting  his  title, 
had  been  in  no  default;  or  was  obtained  by 
collusion,  between  the  officers  and  the 
grantee;  and  upon  supposition  that  the 
grant,  to  Henry  Hatcher,  by  relation,  was 
prior  in  effect,  although  posterior  in  date, 
to  the  other ;  or  that  the  latter  was  fraudu- 
lent; this,  so  far  as  it  tended  to  intercept 
his  right,  was  void;  and  the  appellee's 
remedy,  in  a  court  of  common  law,  was 
proper  and  adequate;  and  this  court  dis- 
cerning no  ground  for  application  here,  es- 


pecially, when  so  great  a  lapse  of  time 
had  elapsed,  after  the  commencement  of 
Hatcher's  title,  before  any  one  appeareth 
to  have  attempted  to  assert  it,  and  the 
manner  in  which  it  was  derived  to  the  ap- 
pellee are  remembered,  is  of  opinion  that 
the  said  decree  of  the  court  below,  by  which 
the  appellee  recovered  the  said  land, 
against  the  appellant  with  costs,  is  erro- 
neous ;  and,  therefore,  doth  reverse  the  said 
decree,  as  it  is  accordingly  hereby  reversed, 
and  doth  adjudge,  order  and  decree,  that 
the  bill  of  the  appellee  be  dismissed,  and 
that  he  do  pay,  unto  the  appellant,  the 
costs  expended  by  him,  as  well  in  his  de- 
fence in  the  county  court,  as  in  the  prosecu- 
tion of  his  appeal,  all  which  is  ordered  and 
decreed  accordingly."  From  which  decree 
White  appealed  to  the  court  of  appeals. 

Innis,  attorney  general,  and  Warden,  for 
the  appellant.  The  decree  of  the  high 
court  of  chancery  is  clearly  erroneous. 
For  the  fraud  of  Jones  was  manifest,  as 
the  survey  of  Harris,  which  was  recorded 
in  the  surveyor's  books,  was  notic<f  to  him 
of  the  claim ;  and  that  alone  conferred  ju- 
risdiction. Consequently,  as  White's  title, 
as  purchaser  from  Hatcher,  was  clearly 
good,  the  county  court  did  right  in 
256  ^decreeing  a  conveyance;  and  their 
sentence  ought  to  have  been  affirmed 
by  the  court  of  chancery.  Besides,  the  hab- 
ere facias  possessionem  had  been  actually 
executed,  at  the  time  of  the  appeal  from 
the  decree  of  the  county  court,  after  which 
the  petition  of  appeal  was  too  late,  and 
ought  not  to  have  been  allowed. 

Marshall,  contra.  The  decree  was  right, 
as  the  complainant  neither  shewed  title  nor 
equity.  For  Hatcher's  order  of  council,  if 
he  had  one,  is  not  produced;  and  the  sur- 
vey does  not  purport  to  have  b^en  made  by 
any  order  of  council,  or  other  public  war- 
rant. Of  course,  constructive  notice  is  not 
established;  and  actual  knowledge  is  not 
pretended.  But  if  it  had  been,  still  the 
complainant  had  no  title,  at  the  time  of 
Jones's  order  of  council  and  survey;  for  he 
had  neither  paid  quit-rents,  nor  cultivated 
and  improved  the  land.  On  the  contrary, 
the  probability  is,  that  he  did  as  many 
others,  at  that  time,  were  known  to  do; 
that  is,  that  he  had  a  survey  made,  without 
any  authority,  in  order  to  secure  the  land 
free  from  quit-rents  and  other  charges, 
until  it  might  suit  his  purposes  better,  and 
thus  shut  out  others  from  obtaining  it. 
But,  if  it  were  otherwise,  what  prevented 
his  filing  a  caveat  against  Jones's  survey: 
which  would  have  brought  on  a  decision  of 
the  contest,  between  him  and  the  governour, 
and  put  an  end  to  the  controversy.  The 
length  of  time  before  the  suit  was  com- 
menced, argues  despair  of  success  while 
things  were  recent ;  and  that  alone  is  suffi- 
cient to  repel  the  claim  of  the  appellant. 
But  White  was  not,  as  he  pretends,  a  pur- 
chaser, without  notice  in  any  sense.  For 
he  was  apprized  of  Jones's  patent,  at  the 
time  of  his  alleged  purchase,  (if,  Indeed, 
he  made  one;  of  which  there  is  not  the 
slightest  proof  in  the  cause;)  and,  there- 
fore, he  was  clearJy  the  purchaser  of  a  pre- 
tensed  title.  Besides,  there  is  no  evidence, 
that  the  426  acres  are  part  of  Jones's  patent ; 
and  therefore,  the  appellee   was  entitled  to 
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a  decree  in  bar.     But,   if   the    complainant 
had    even    had  right,    he  had  a  clear 

257  remedy  at  law;  *for  it  has  long  been 
decided,  that  fraud,    in    obtaining  it, 

would  vitiate  the  grant  in  a  court  of  common 
law.  Chew  v.  Stevens,  in  the  old  general 
court;  and  Hambleton  v.  Wells,  (ante)  in 
this  court.  Consequently,  the  exception 
to  the  jurisdiction  is  sustained ;  and  the 
chancellor  did  right  in  dismissing  the  bill. 

Cur.  adv.  vult. 

PENDLETON,  President,  delivered  the 
resolution  of  the  court,  as  follows : 

It  was  said,  that,  after  the  habere  facias 
possessionem,  was  executed,  it  was  too  late 
to  appeal,  and  none  could  be  allowed.  But 
the  practice  in  England  proves  this  to  be 
a  mistake;  for  there,  unless  there  be  a 
special  application  for  a  writ  of  super- 
sedeas, the  execution  is  not  postponed ;  but 
restitution  is  awarded  in  case  of  a  reversal. 
However,  it  is  unnecessary  to  enquire  into 
the  doctrine  there;  because  the  act  of  as- 
sembly, allowing  a  petition  of  appeal, 
bounds  the  right  to  it,  by  the  three  years 
limitation  only. 

That  difficulty  removed,  we  proceed  to 
examine  the  decree. 

Courts  of  law  have  determined,  that 
where  patents  have  been  surreptitiously 
obtained,  they  are  void  at  common  law, 
and  that  suits,  at  law,  may  be  brought  to  set 
them  aside:  But  such  decisions  are  rare; 
none  are  recollected  by  us  in  England, 
since  the  reign  of  queen  Elizabeth :  and 
but  two  in  this  country,  that  of  Chew  v. 
Stevens,  in  the  old  general  court,  and  that 
of  Hambleton  v.  Wells,  in  this  court. 
These  never  having  been  published,  were 
necessarily,  known  only  to  very  few  of  the 
profession ;  and  perhaps,  hardly  to  any 
practising  in  the  country  only :  The  remedy 
at  law,  therefore,  in  the  present  case,  was 
doubtful,  and  less  eligible,  evidently,  than 
a  suit  in  equity;  which  warranted  the  ap- 
plication to  the  latter  court.  But,  if  that 
were  not  so,  it  has  long  been  established, 
that  courts  of  law  and  equity  have  concur- 
rent jurisdiction  in  cases  of  fraud ;  the 
allegation,  of  which,  was  the  very  gist 
of    the    present    suit.      Whenever,    a 

258  *person  having  the  elder  title  is  post- 
poned by  fraud,  a  court  of  equity  can 

more  effectually  set  things  to  rights  again ; 
and  establish,  upon  a  view  of  all  circum- 
tanccs,  complete  justice  between  the  parties, 
than  a  court  of  common  law:  and  there- 
fore, is,  in  practice,  the  tribunal  usually 
resorted  to.  The  court  has  thought  proper 
to  notice  these  things,  lest,  by  a  general 
affirmance  of  the  chancellor's  decree  in  this 
case,  a  contrary  doctrine  might  be  thought 
to  be  established. 

Upon  the  merits  of  the  c^tuse,  however, 
the  court  is  of  opinion,  that  the  appellant 
has  made  no  case  for  relief.  By  the  settled 
rules  of  the  former  government,  a  man  lost 
his  right,  under  a  survey,  unless  it  was 
returned,  into  the  secretary's  office,  within 
six  months:  which  does  not  appear  to  have 
been  done  by  Hatcher:  Neither  is  it  proved, 
that  he  ever  had  any  order  of  council,  or 
other  public  warrant  for  the  survey ;  or  ever 
made  any  application  for  a  patent,  paid 
the  quit-rents,  or  cultivated  or  improved 
the  land ;  but  on  the  contrary,  a  neglect  of 


those  things  occasioned  the  petition  for  it, 
by  the  complainant,  as  lapsed  land.  Nor 
do  the  objections  stop  there;  for  the  iden- 
tity of  the  land  is  not  proved ;  or  that  it  is 
part  of  the  lands  comprehended  in  Jones's 
patent,  without  which  the  plaintiff  could 
have  no  cause  of  complaint  against  the 
latter.  The  bill,  indeed,  suggests  that  the 
delay  of  performance  on  the  part  of  Hatcher 
arose  from  the  contest  with  the  governour, 
about  the  pistole  fee;  but  even  this  is  not 
proved;  and,  if  it  had,  no  cause  is  shewn, 
why  a  caveat  was  not  filed  to  Jones's  sur- 
vey :  which  would  have  brought  the  whole 
controversy  to  an  end.  In  short,  nothing 
appears  to  have  beendone  to  save  Hatcher's 
right;  and,  although  the  case,  stated  in 
the    bill,    is   probably   a   fair  one;  yet  the 

Plaintiff  has  not  supported  his  allegations. 
*he  only  thing,  therefore,  that  can  be 
done,  is  to  affirm  the  decree  of  the  chancel- 
lor; which  the  court  accordingly  directs, 
and  the  following  is  to  be  the  entry : 

'  ^This  day  came  the  parties  by  their  coun- 
sel, and  on  consideration  of  the  record 
and  the  arguments  of  the  counsel, 
259  ^although  this  court  doth  not  approve 
of  the  genera]  reasoning  in  the  intro- 
duction to  the  decree  of  the  said  high  court 
of  chancery,  being  of  opinion  that,  in  con- 
troversies of  this  nature,  where  fraud  is 
suggested  and  proved,  courts  of  equity  have 
competent  jurisdiction,  are  most  usually 
and  properly  resorted  to,  and  can  afford 
ample  and  adequate  relief;  yet  since  the 
appellant  hath  made  no  proof  in  support 
of  the  allegations  of  his  bill,  or  of  any 
fraud,  on  the  part  of  Wood  Jones,  father  of 
the  appellee,  in  obtaining  his  patent,  this 
court  is  of  opinion  there  is  no  error  in  the 
said  decree :  Therefore  it  is  decreed  and  or-: 
dered,  that  the  same  be  affirmed,  and  that 
the  appellant  pay,  to  the  appellee,  his 
costs,  by  him,  about  his  defence  in  this 
behalf  expended:  which  is  ordered  to  be 
certified  to  the  said  high  court  of  chan- 
cery. ' '  

King  V.  Hanson,  et  e  Contra. 

[July,  1790.] 
British  Subject— Property  of— Sale  durlnir  Revolution 

—Escheats.— Where  the  property  of  a  British  sub- 
ject was  sold  durln?  the  revolutionary  war.  by  his 
attorneys  in  this  country,  without  deed,  before 
the  act  of  October  session  1779,  relative  to  escheats 
of  British  property;  the  sale  was  valid,  notwith- 
standing the  purchase  money  was  not  paid,  and  an 
escheat  had  been  taken  after  the  sale,  but  before 
the  pa.ssinfr  of  the  act. 

Same— Same— Same— Payment  of  Purchase  Money.— 
And  the  deposit  of  the  purchase  money,  by  the 
debtor,  in  the  public  treasury,  was  no  discharire  of 
the  debt:  But  he  was  decreed,  after  the  war.  to 
pay  the  debt  with  interest,  to  the  British  subject: 
and.  upon  payment,  the  latter  was  ordered  to  con- 
vey the  estate  to  the  purchaser. 

Same— Same— Same— Same.— But.  in  default  of  such 
payment,  the  estate  was  decreed  to  be  sold,  to  sat- 
isfy the  debt. 

Affency- Effect  of  War.— To  the  point  that  war  does 
not  revoke  an  asrency  established  before  the  war. 
see  the  principal  case  cited  in  Manhattan  Life  Ins. 
Co.  V.  Warwick,  20  Gratt.  637. 

Same -Same— Limited  Agrency— Agency  to  Collect 
and  Preserve  Property.- Limited  ag^encies  in  the 
enemy's  country  may  lawfully  continue,  provided 
they  can  be  and  are  exercised  without  intercourse 
or  communication  between  the  citizens  or  subjects 
of  the  contending  powers:  such  as  asrencies  to  col- 
lect and  preserve,  but  not  to  transmit  money  or 
property.  Such  asrencies.  however,  to  be  lawful, 
must  be  created  before  the  war  begrins.  for  it  is  said 
there  is  no  power  to  appoint  any  agent  for  any  pur- 
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On  the  4th  of  July,  1776,  independence 
was  declared ;  and,  in  consequence  thereof, 
all  natives  of  Great  Britain,  refusing  to 
take  the  oath  of  fidelity,  to  the  common- 
wealth, were  obliged  to  leave  the  state. 

By  an  act  of  assembly  passed  at  the  Oc- 
tober session  1777,  chap.  9,  the  property  of 
British  subjects  was  sequestered;  and 
debtors  to  British  subjects  were  allowed 
to  pay  the  money  **into  the  loan  office,  tak- 
ing thereout  a  certificate  for  the 
260  *same  in  the  name  of  the  creditor, 
with  an  endorsement,  under  the  hand 
of  the  commissioner  of  the  said  office  ex- 
pressing the  name  of  the  payer,  and  shall 
deliver  such  certificate  to  the  governour 
and  council,  whose  receipt  shall  discharge 
him  from  so  much  of  the  said  debt."  Ch. 
Rev.  64,  65. 

By  an  act  of  the  May  session  1779,  ** con- 
cerning escheats  and  forfeitures  from 
British  subjects,"  all  the  property,  real 
and  ^personal  of  any  British  subject,  '^at 
the  time  such  escheat  or  forfeiture  may 
have  taken  place,  shall  be  deemed  to  be 
vested  in  the  commonwealth:"  and  the 
governour  and  council  were  directed  to  in- 
stitute proceedings  of  escheat  and  forfeiture 
for  all  such  property ;  the  inquisitions  to 
remain  in  the  general  court  for  one  month ; 
and,  if,  within  that  time,  no  claim  wa3 
made  for  the  property,  or  being  made, 
should  be  found  for  the  commonwealth, 
''the  title  of  the  owner  shall  be  barred,  but 
may  be  afterwards  asserted  as  to  the  money 
proceeding  from  the  sale:"  which  was  to 
be  for  ready  money,  and  to  entitle  the  pur- 
chaser to  grant  of  the  lands  sold,  *'free  and 
fully  exonerated  from  all  the  rights,  title, 
claim  and  interest,  legal  and  equitable  of 
any  British  subject  thereto."  Ch.  Rev. 
^,  99. 

By  an  act  of  the  October  session  1779,  ch. 
18,  the  mode  of  proceeding,  upon  traverses 
and  monstrans  de  droit  to  inquisitions  of 
escheat  upon  the  property  of  British  sub- 
jects, was  prescribed :  and  it  was  enacted 
that  '  'all  actual  and  bona  fide  sales  made  by 
British  subjects  of  their  estates,  by  deed 
duly  executed  and  recorded,  before  the 
passing  of  the  said  recited  act,  shall  be, 
and  they  are  hereby  confirmed." — *'And 
that  whenever  the  mortgages  of  any  estate 
shall  be  found  to  come  within  the  purview 
of  this  act,  as  British  subjects,  and  the 
mortgaged  premises  are  included  within  the 
inquisition ;  or  where  any  citizen  or  citizens 
of  this  state  may  have  an  equitable  interest 
in  any  estate  as  to  which  an  inquisition 
hath  been  found  for  the  commonwealth, 
any  one  judge  of  the  high  court  of  chan- 
cery  may  award  an  injunction  to  stay  the 

pose  after  hostilities  have  actually  commenced. 
Small  V.  liumpkin.  28  Gratt.  882 :  Hale  v.  Wall,  22 
Gratt,424;  Manhattan  Life  Ins.  CJo.  v.  Warwick,  20 
Gratt  614:  Mutual,  etc..  Life  Ins.  Co.  v.  Atwood, 
24  Gratt.  497. 

See  1  Am.  &  Ens*.  Enc.  Law  (2d  Ed.)  1228:  mono- 
graphic note  on  "Airencies"  appended  to  Silllman  v. 
Fredericksburfir,  etc.,  R.  R.  Co..  27  Gratt.  119,  and 
monogrraphic  rwte  on  ''Insurance,  Life  and  Acci- 
dent" appended  to  McLean  v.  Piedmont,  etc.,  Life 
Ins.  Co.,  29  Gratt  361. 

Vendor's  Lien.— A  vendor  of  land,  not  havlngr  con- 
veyed the  same,  or  taken  a  security  for  the  pur- 
chase money,  has  a  lien  upon  the  land  for  the 
satisfaction  thereof.  Cole  v.  Scott,  2  Wash.  142,  cit- 
Inj?  the  principal  case. 

See  Va.  Code,  1887,  sec.  2474;  W.  Va.  Code,  ch.  75, 
sec.  1. 


sale    of   such   estate,  unless  the  con- 

261  tract  *^shall  have  been  made  since  the 
passing  of  the  before    recited  act,  of 

which  the  escheator  or  sheriff  shall  take 
notice,  until  the  said  equitable  claim  shall 
be  determined."     Ch.  Rev.  110,  111. 

By  an  act  of  the  May  session  1782,  ch.  47, 
all  persons  who  had  obtained  injunctions 
to  stay  the  sale  of  escheated  property,  or 
had  £led  a  plea  of  monstrans  de  droit,  or 
traverse,  were  to  "be  considered  as  pUin- 
tiffs  proceeding  against  the.  common- 
wealth, in  which  the  proof  shall  lie  upon 
them:"  and  the  court  of  chancery,  or  gen- 
eral court,  as  the  case  may  be,  shall,  at 
their  second  session  after  any  injunction 
obtained,  or  plea  of  monstrans  de  droit,  or 
traverse,  filed,  proceed  to  hear,  try  and  de- 
termine the  same,  unless  good  cause  for  a 
continuance  be  shewn  to  the  court,  other- 
wise, every  such  injunction  shall  be  con- 
sidered as  dissolved,  or  plea  of  monstrans 
de  droit,  or  traverse  set  aside.  And  that 
so  much  of  the  act  for  sequestering  British 
debts  as  authprizes  the  payment  thereof, 
be,  and  it  is  hereby  revived  and  put  in  full 
force."  Ch.  Rev,  166;  Hen.  Stat.  vol.  11, 
pp.  81,  82. 

By  the  act  of  October  session  1784,  ch. 
14,  after  reciting  the  6th  article  of  the 
treaty  of  peace,  between  the  TJnited  States 
and  Great  Britain,  it  is  enacted,  ^^That  no 
future  confiscations  shall  be  made,  any  law 
to  the  contrary  notwithstanding.  Provided, 
that  this  act  shall  not  extend  to  any  suit 
depending  in  any  court,  which  commenced 
prior  to  the  ratification  of  the  treaty  of 
peace.     11  Hen.  ^tat.  446. 

By  the  act  of  October  session  1787,  ch. 
34,  all  acts  preventing  the  recovery  of 
British  debts  were  repealed ;  but  its  opera- 
tion was  suspended,  until  the  governour 
and  council  should  notify,  to  the  state,  that 
the  posts  occupied  by  the  British  troops 
were  given  up.  12 .  Hen.  Stat.  528.  And 
by  another  act  of  the  same  session,  ch.  34, 
it  was  declared  that  the  state  should,  in  no 
event,  be  liable  for  more  than  the  value, 
according  to  the  scale  of  depreciation,  of 
monies  which  had  been  paid  into  the  treas- 
ury, under  the  act  sequestering  British 
property;  and    that   no   question  re- 

262  specting   any  *such    sum,    should  be 
brought  before  any  court,  during  the 

suspension  of  the  last  mentioned  act.  12 
Hen.  Stat.  529,  530. 

Richard  Hanson,  a  native  of  England, 
came  to  Petersburg  in  Virginia,  several 
years  before  the  revolution,  and  acquired  a 
lot  and  houses  in  that  town.  After  the  dec- 
laration of  independence,  he  refused  to  take 
the  oath  of  fidelity  to  the  commonwealth, 
and  professing  himself  to  be  a  British  sub- 
ject, returned  to  England;  having  previ- 
ously empowered  Roger  Atkinson  and 
Richard  Taylor  to  sell  his  houses  and  lot, 
if  a  thousand  pounds  sterling,  in  good  bills 
of  exchange,  could  be  obtained  for  them. 
In  1778,  Atkinson  and  Taylor,  without  any 
deed,  sold  the  lot  and  houses,  to  John  King, 
a  citizen  of  Virginia,  for  a  thousand  pounds 
sterling,  payable  on  demand :  And,  on  the 
8th  of  September,  1779,  an  inquisition  of 
escheat  was  taken  of  the  said  lot  and 
houses,  which  found  Hanson  to  be  a  British 
subject ;  but    that   King  had  purchased  the 
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premises  as  aforesaid.  The  inquisition 
was  sent  to  the  general  court  office;  where 
King-  filed  a  monstrans  de  droit,  and  tra- 
verse thereto,  but  the  same  were  never  de- 
cided on  by  that  court.  King  frequently 
offered  payment  of  the  purchase  money  to 
Atkinson  and  Taylor;  who  declining  to  ac- 
cept it,  he  deposited  the  same  in  the  loan 
office,  as  a  debt  due,  from  him,  to  a  British 
subject.  On  the  I7th  of  December,  1779, 
King  obtained  an  injunction  trom  a  judge 
of  the  high  court  of  chancery,  against 
Kennon  Jones  the  escheator,  Edmund  Ran- 
dolph the  attorney  general,  Hanson,  Taylor 
and  Atkinson,  to  prevent  a  sale  of  the 
property  under  the  escheat,  and  for  a  con- 
veyance of  the  lot  and  houses. 

The  bill  set  forth.  That  Hanson,  on  the 
3Ist  of  July,  1776,  being  about  to  leave  this 
country,  appointed  Atkinson  and  Taylor 
his  attornies  in  fact,  with  authority  to  sell 
the  said  lot  and  houses.  That,  on  the  28th 
of  April,  1778,  and  before  any  law  of 
escheat  had  been  enacted,  the  plaintiff  pur- 
chased the  said  lot  and  houses  from  the  said 
Atkinson  and  Taylor  for  the  sum  of  jf  1000, 
sterling,  to  be  paid  when  the  same  should 
be  demanded  of  him;  immediately 
263  *took  possession  of  the  premises;  and 
made  valuable  improvements  thereon. 
That  Atkinson  and  Taylor  having  fre- 
quently declined  to  receive  the  purchase 
money  in  paper  currency,  he  deposited  it 
in  the  treasury.  But  notwithstanding  all 
this,  Kennon  Jones,  the  escheator,  had 
taken  an  inquisition  of  escheat,  stating 
that  the  said  lot  and  houses  belonged  to  a 
British  subject ;  which  he  had  returned  into 
the  office  of  the  general  court,  although  he 
and  the  jury  knew,  that  the  plaintiff  had 
purchased  the  property.  That  the  attorney 
general  threatened  to  have  the  lot  and 
houses  sold,  notwithstanding  the  act  of  as- 
sembly protecting  the  interests  of  citizens 
in  estates  found,  by  inquisitions  of  escheat, 
to  be  British  property.  The  bill  therefore 
prayed  for  an  injunction  against  the  sale, 
and  for  a  conveyance  from  Hanson, 

The  answer  of  the  attorney  general  set 
forth,  that  he  could  neither  assent  to,  or 
deny,  the  allegations  of  the  bill,  to  which 
he  was  a  stranger;  and  therefore  submitted 
the  propriety  of  continuing  the  injunction, 
to  the  court,  upon  the  complainant's  own 
bill  and  proofs;  but  praying  for  a  dissolu- 
tion, with  costs. 

The  answer  of  the  escheator  was  to  the 
same  effect,  with  that  of  the  attorney  gen- 
eral :  And  that  of  Atkinson  and  Taylor  ad- 
mitted   the   power  of  attorney  to  sell;  the 

sale  on  the day  of  April,  1778,  to  John 

King;  and  frequent  tenders,  by  him,  of 
the  purchase  money;  but  stated,  that  they 
had  declined  to  receive  it,  as  they  had  no 
authority  to  convey,  and  ■  doubted,  whether 
they  could  negotiate  a  remittance,  of  it,  to 
the  satisfaction  of  Hanson. 

In  April  1780,  there  was  an  order  of  pub- 
lication against  Hanson. 

King  died  in  1785 ;  and  the  suit  was  re- 
vived in  the  names  of  John  Starke  King 
his  infant  son,  and  Seth  Foster  and  Anne 
his  wife,  who  was  the  widow  and  executrix 
of  his  will. 

Hanson,  who  had  during  all  the  war  re- 
mained in  Kngland,  came  back,    after    the 


treaty  of  peace,  to   this   country:  and,    in 

April  1786,  filed  his  answer,  admitting  the 

power    to    Atkinson     and     Taylor    to    sell 

the    lot    and    houses;    and    the    sale 

264  ^thereof  to  John  King ;  and  declaring 
himself  ready  to  convey,  upon  receiv- 
ing the  purchase  money,  with  interest. 

On  the  5th  of  May,  1786,  Hanson  filed  a 
cross  bill  against  John  Starke  King,  and 
Foster  and  wife,  setting  forth,  in  like 
manner,  the  power  to  Atkinson  and  Taylor 
to  sell,  and  their  sale  of  the  lot  and  houses 
to  John  King.  That  he  had  frequently  de- 
manded payment  of  the  jflOOO  sterling* 
with  interest  in  good  bills  of  exchange,  or 
that  the  lots  and  improvements  might  be 
returned  to  him,  with  an  account  of  the 
rents  and  profits.  And  therefore  the  bill 
prayed  for  a  decree  to  that  effect. 

The  answer  of  John  Starke  King  is  in 
the  usual  form.  But  that  of  Foster  and 
wife,  admitting  the  purchase  by  John 
King,  says  that  he  offered  to  pay  the  pur- 
chase money  in  currency  to  Atkinson  and 
Taylor;  and,  upon  their  refusing  to  accept 
it,  he  deposited  the.  same  in  the  treasury ; 
which,  with  the  tender  aforesaid,  they  in- 
sist is  a  discharge  of  the  debt,  and  pray  a 
conveyance  of  the  lot  and  houses. 

The  depositions  prove  the  power  to  At- 
kinson and  Taylor ;  their  sale  of  the  lot  and 
houses  to  John  King;  his  offers  to  pay  the 
purchase  money  in  currenc3' :  and  the  de- 
posit thereof  in  the  treasury. 

The  exhibits  were,  1.  The  power  to  At- 
kinson and  Taylor  to  sell,  in  the  following 
words,  ^  'This  is  to  request  of  you  to  dispose 
of  my  houses  and  lots,  when  an  opportunity 
offers ;  but  not  to  take  less  than  one  thou- 
sand pounds  sterling,  in  bills  of  exchange, 
with  security:  and,  the  purchaser  should 
want  some  time  for  payment,  you  may  take 
it  at  three  yearly  payments,  on  the  pur- 
chaser's allowing  interest ;  but,  on  no  con- 
sideration, to  sell  it  for  current  money  at 
any  price;  and  until  an  opportunity  offers 
for  selling  it,  I  would  have  it  rented,  &c. — 
and  I  do  oblige  myself  to  make  the  pur- 
chaser a  good  and  sufficient  title,  at  any 
time,  to  their  satisfaction."  2.  A  certifi- 
cate from  Atkinson  and  Taylor,  dated  the 
13th  of  December,  1789,  of  the  sale :  which 
they  say  ''was  made  in  the  month  of  April 
1778,"  under  the  power  of  attorney  of 

265  the  31st  of  July,  1776 :  that  John  ♦King 
had    made   very  considerable  repairs 

and  improvements  on  the  lots,  which  they 
believed  "he  would  not  have  done,  had  he 
not  thought  his  right  in  the  said  lots  and 
houses  was  good:'*  that  he  had  "frequently 
informed  the  money  was  ready;"  that  they 
wrote  Hanson  apprizing  him  that  they  had 
made  the  sale,  "and  recommended  it  to 
him,  to  get  a  power  for  making  the  said 
King  a  good  right  to  the  lots,  &c.  made 
out  either  in  France  or  Holland,  otherwise 
it  would  not  be  good;  and  declined  receiv- 
ing the  money  for  the  sale  of  the  houses 
and  lots  until  we  heard  from  Richard  Han- 
son." 3.  The  inquisition  of  escheat,  dated 
the  8th  day  of  September,  1779,  and  stat- 
ing that  Hanson  was  a  British  subject,  be- 
fore the  act  of  assembly  declaring  what 
shall  be  treason ;  that  he  '  'departed  from 
this  state  aforesaid  and  joined  the  subjects 
of  his  Britannick  majesty,  of  his  own  free 
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will;"  and  that,  at  the  time  of  his  so  be- 
coming a  British  subject,  he  was  seized, 
(within  the  meaning  of  the  act  of  assem- 
bly, concerning  escheats  and  forfeitures 
from  British  subjects, )  of  the  said  lot  and 
houses  in  fee  simple ;  which  he  authorized 
Atkinson  and  Taylor  to  sell ;  and  that  by 
virtue  of  the  power,  they  did,  on  the  28th 
of  April,  1778,  sell  the  same  to  John  King 
for  £1000  sterling,  ^*  which  said  sum  of  one 
thousand  pounds  sterling  secured  to  be  paid 
by  the  said  King  to  the  said  Hanson,  the 
said  jurors  find  is  now  due  and  owing." 
But  the  security  for  payment  of  the  purchase 
money  to  Hanson  is  not  among  the  papers 
in  the  cause.  4.  A  copy  of  King's  mon- 
strans  de  droit,  and  plea  of  traverse ;  which 
states  the  sale  to  have  been  on  the  8th  day 
of  April,  1778. 

November  5,    1788.     The    high    court   of 
chancery  made  the  following  decree  in  the 
cause.     *'The  court  is  of  opinion,    that    no 
tender  appears   to    have   been  made,  to  at- 
tornies  of  the  said  Richard  Hanson,  by  the 
said   John    King,    of  the  money  due  from 
him,  which  wrought   an  extinguishment  of 
the  interest:  that  the    payment   of   money 
into  the  lojan  office   made  by  the  said  John 
King  did  not  discharge   the  said   debt,    or 
any  part  of  it;  nor  is  the   said  Rich- 
266      ard    Hanson   obliged  *to   accept  and 
discount  the  commissioner's   certifi- 
cate of  said  payment;  and  that  the  said  lot 
and     appurtenances   ought    to    remain    as 
security  for  the  said  debt   and  interest.     It 
is  therefore  decreed  and  ordered,  that,  upon 
payment    to   the    said   Richard  Hanson,  of 
one    thousand   three    hundred  and  seventy- 
five  pounds  of  current  money  of  Virginia, 
equal  in  value  to  one  thousand  pounds  ster- 
ling, and    interest    for   the   said  principal, 
from  the  twenty-eighth  day  of  April  in  the 
year  of  our  Lord  one   thousand  seven  hun- 
dred and  seventy -eight,  and  the  costs  of  the 
said  Richard  Hanson   in    both   these  suits, 
ly    the    representatives    of   the   said  John 
Cing,  or  some  of  them,  he,  the  said  Richard 
Hanson,   do  convey   the  said    lot   and   ap- 
purtenances  to  John  Starke  King,  son  and 
devisee  of  the  aforesaid  John  King,  and  to 
his  heirs,  at  his  costs;  and  that,  in  default 
of  such  payment,  before  the  1st  day  of  May 
next,     the     said    lot    and    appurtenances, 
within  Hye  weeks  thence  next  following,  be 
exposed  to  sale  by    Thomas  Griffin  Peachy, 
Robert  TurnbuU,  and   Charles    Duncan,  or 
any  two    of    them,  by  way  of  auction,    for 
ready  money,  after  an  advertisement  of  the 
time  and  place  of  such  sale,  published  three 
weeks  in  the  Gazette ;  and  that  so  much  of 
the  money  produced  by  the  sale  as  is  equal 
to  the  debt,  interest  and  costs  aforesaid,  be 
paid    to   the  said  Richard  Hanson,  and  the 
residue  to   the    guardian    of   the  said  John 
Starke    King:  That    if    the    sale  does  not 
amount  to  the  said  debt,  interest  and  costs, 
the  defendants   Seth    Foster  and  Anne    his 
wife,  do  pay  the  amount  of  such  deficiency, 
out  of  the  assets  of  the  said  John  King,  in 
their  hands  to  be  administered,  if  so  much 
they    have:  And    that    the    injunction    ob- 
tained by  the   said  John  King,  and  revived 
by     his     representatives,    be    perpetual." 
From    this   decree,     the    defendants    John 
Starke    King    and    Seth    Foster  and  wife, 
appealed  to  the  court  of  appeals. 


For  the  commonwealth,  it  was  contended, 
that  the  escheat  was  not  affected  by  the 
sale,  1.  Because  the  sale  was  not  agreeable 

to  the  power,  which  directed  that  it 
267      should  be  *made  for  bills  of  exchangee, 

with  security.  2.  Because  it  was  not 
under  seal  as  the  act  of  assembly  required ; 
and  the  clause  relative  to  equitable  interests 
would  not  help  the  case,  for  that  related  to 
interior  interests,  before  the  date  of  inde- 
pendence. 3.  That  the  payment  into  the 
treasury  dispensed  with  a  sale  under  the 
inquisition,  and  completed  the  escheat  be- 
fore the  end  of  the  war. 

On  the  other  hand,  it  was  said  on  behalf 
of  the  representatives  of  King,  that  the 
sale  was  good,  as  Hanson  had  approved  of 
it;  and  that  the  tender  of  the  money  to  his 
attornies ;  and,  upon  their  refusal  to  accept 
it,  the  deposit  of  the  amount  in  the  treas- 
ury, was  a  complete  discharge  of  the  debt, 
and  entitled  King's  estate  to  a  conveyance. 

For  Hanson  it  was  argued,  that  the  tender, 
and  subsequent  deposit  of  the  money  in 
the  treasury  was  no  discharge ;  and  that  the 
representatives  of  King  should  now  be 
decreed  to  pay  the  purchase  money,  interest 
and  costs,  or  restore  the  property  to  him, 
with  the  rents  and  profits. 

Cur.  adv.  vult. 

The  court,  after  time  taken  to  consider, 
made  the  following  decree  in  the  cause : 

'*This  day  came  the  parties  by  their 
counsel,  and  the  court  having  maturely 
considered  the  transcript  of  the  record,  and 
the  arguments  of  counsel  on  both  sides,  are 
of  opinion,  that  the  said  decree  iserroneons 
in  this,  that,  in  the  event  of  the  sale  of  the 
lot  with  the  appurtenances,  by  the  com- 
missioners, the  said  Richard  Hanson  is  not 
directed  to  convey  the  estate  to  the  pur- 
chaser in  fee  simple;  and  also,  in  this,  that 
the  said  Hanson  is  allowed  all  his  costs  in 
both  suits,  whereas  he  ought  to  pay  all 
costs  upon  the  injunction  bill,  as  well  as 
the  costs,  in  the  general  court,  of  the  pro- 
ceedings in  the  inquisition  of  escheat,  the 
same  being  necessary  to  protect  his  inter- 
est.    Therefore,  it  is  decreed   and  ordered, 

that  the  said  decree  be  reversed  and 
268      ^annulled,  and  that  the   said  Richard 

Hanson  pay  to  the  appellants  their 
costs  by  them  expended  in  the  prosecution 
of  their  appeal  aforesaid  here.  And  it  is 
further  ordered,  that  the  cause  be  returned 
to  the  said  high  court  of  chancery,  for  that 
court  to  correct  the  decree  aforesaid,  ac- 
cording to  the  foregoing  opinion." 


Marshall  and  Others  v.  Clark. 

[November,  1791.] 

Caveat— Exception— How  Availed  of.— in  a  caveat  for 
lands,  the  party,  who  would  avail  himself  of  an 
exception  contained  In  the  law,  mnst  prove  the 
land  lie  claims  to  be  within  the  exception. 

Lands-Claims  of  Crown— Title  of  Indians  Bxtingnitbed 
—Effect.— Tbe  old  claims  of  the  crown,  by  the 
treaty  of  1768,  extended  to  the  Mississippi :  and 
when  the  dormant  title  of  the  Indian  tribes  was. 
afterwards,  extinffulahed  by  firovemment,  it  en- 
ured to  the  benefit  of  tbe  citizen,  who  bad  acquired 
a  title  from  the  crown  :  and  the  land  conld  not  be 
ff  ran  ted  anew  as  waste  land. 

Same— Same— Same— Unappropriated  Land.— But  sncli 
lands,  not  previously  appropriated,  were  liable  to 
location  by  treasury  warrants. 

Act  of  1779— Construction.— The  act  of  ITW.  for  ad- 
justing tbe  pay  of  the  officers  and  soldiers,  coold 
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only  restrain  fntnre  entries  ;  and  had  no  retrac- 
tive operation. 

Lands— Indian  Title—Effect  on  Orantee.— Bat  the  In- 
dian title  did  not  impede  the  srrant  and  location  of 
such  lands:  altboucrh  the  irrantee  took  the  risque 
of  the  Indian  claim. 

Same— Act  of  1783- Construction.— The  4000  acres  of 
land  mentioned  in  the  savinff  clause  in  the  act  of 
1783,  for  surveying  the  lands  eriven  to  the  officers 
and  soldiers  were  confined  to  the  intended  town  : 
and  the  lesrislature  could  only  act  upon  waste 
lands. 

Thomas  Marshall  and  others,  entered  a 
caveat  on  the  17th  of  Jan  nary,  1786,  in  the 
land  ofi5ce  of  Virginia,  against  George 
Rogers  Clark,  in  the  following  words, 

'^Lret  no  grant  issue  to  George  Rogers 
Clark  for  36,932  acres  of  land  lying  in  Lin- 
coln county  on  the  south  side  of  the  Tenasee 
river,  and  on  the  Ohio,  surveyed  by  virtue 
of  an  entry  on  treasury  warrants;  because 
Thomas  Marshall,  George  Muter,  Charles 
Dabney,  John  Montgomery,  George  Walls, 
Christopher  Roane,  Nathaniel  Welsh,  John 
Rogers.  Humphry  Marshall,  and  Nathaniel 
Rice,  supcrintendants  of  the  Virginia 
269  state  line  and  navy,  claim  *the  same 
under  a  grant  thereof,  by  act  of  as- 
sembly, to  the  officers  and  soldiers  of  the 
Virginia  state  line  and  navy.  And  also, 
because  the  said  entry  was  made  by  the 
said  Clark  vaguely,  and  upon  that  tract  of 
country  not  made  liable  by  the  law  to  lo- 
cations under  treasury  warrants.*' 

The  caveat  was  filed  in  the  supreme  court 
for  the  district  of  Kentucky ;  and,  on  the 
17th  of  November,  1788,  the  parties  ad- 
mitted on  the  record, 

1.  '^That  the  entries,  both  of  the  plain- 
tifiPs  and  defendants,  have  been  made  within 
that  part  of  this  commonwealth  bounded  by 
the  North  Carolina  line,  and  the  rivers 
Tenasee,  Ohio  and  Mississippi." 

2.  '^That  the  entries  of  the  plaintifiFs 
were  made  on  the  fifth  day  of  August,  in  the 
year  of  our  Lord,  one  thousand  seven  hun- 
dred and  eighty-four,  and  that  of  the  de- 
fendant's on  the  twenty-sixth  day  of 
October,  in  the  year  of  our  L/ord  one  thou- 
sand seven  hundred  and  eighty;  and  that 
the  said  entries  do  interfere  with  each 
other." 

The  supreme  court  of  the  district  being 
in  doubt  upon  the  following  questions,  to 
wit,  1.  Are  the  lands  within  the  chartered 
limits  of  this  commonwealth  bounded  by 
the  North  Carolina  line,  the  Tenasee,  the 
Ohio  and  the  Mississippi  rivers,  on  which 
the  defendant's  entry  has  been  made,  the 
same  which  are  excepted  and  reserved  from 
the  locations  of  treasury  land  warrants, 
and  described  as  being  the  county  and 
limits  of  the  Cherokee  Indians,  by  the  act 
6f  assembly,  entitled  ''an  act  for  establish- 
ing a  land  office  and  ascertaining  the  terms 
and  manner  of  granting  waste  and  unap- 
propriated lands?"  2.  Hath  the  common- 
wealth of  Virginia  ever  extinguished  the 
claims  of  the  Indian  nations  or  tribes  to  the 
aforesaid  lands;  if  not,  can  the  said  lands 
be  considered  as  waste  and  unappropriated, 
and  liable  to  location  of  treasury  land  war- 
rants under  the  aforesaid  act?  3.  Doth  not 
the  exceptions  in  the  said  act  imply  and 
give  a  right  of  entry  on  any  tract  of  land, 
other  than  lands  lying  within  the  limits  of 
the  said  exceptions?  4.  Kath  the  act  of 
assembly,     entitled    '*an     act     to    adjust 


270  and  regulate  *the  pay  and  accounts  of 
the    officers   and   soldiers  of  the  Vir- 

g^inia  line  on  continental  establishment, 
and  also  of  the  officers,  soldiers,  sailors  and 
marines  in  the  service  of  this  state,  and 
for  other  purposes,"  so  appropriated  the 
said  lands,  or  subjected  them  to  the  claims 
of  the  said  military,  as  to  annul  and  make 
void  all  entries  made  thereon  by  virtue  of 
treasury  land  warrants,  prior  to  the  passage 
of  the  said  act?  5.  If  the  legislature  hath 
a  right  to  appropriate  lands  lying  within 
the  chartered  limits,  to  her  officers,  &c. 
before  a  purchase,  were  not  these  lands  lia- 
ble to  be  entered  by  treasury  land  warrants 
previous  to  such  appropriation,  if  excluded 
in  the  exceptions  of  the  act  for  establishing 
a  land  office,  &c.?  6.  Doth  not  the  clause 
in  the  act  of  assembly  entitled  "an  act  for 
surveying  the  lands  given  by  law  to  the 
officers  and  soldiers  on  continental  and  state 
establishments,  and  for  other  purposes," 
wherein  it  saves  to  all  persons  whatsoever, 
other  than  the  said  officers  and  soldiers,  all 
right  and  title  to  the  said  four  thousand 
acres  of  land,  as  fully  as  if  this  act  had 
never  been  made,  secure  to  the  said  George 
Rogers  Clark  his  right  of  entry?  7.  Was 
not  the  saving  clause  referred  to  in  the 
foregoing  question,  made  on  the  principle 
that  if  the  assembly  had  undertaken  to  de- 
termine the  right  of  entry,  they  would  have 
exercised  judicial  powers,  which  not  being 
authorized  to  do  by  the  constitution,  they 
saved  to  all  persons  whatsoever  other  than 
the  officers  and  soldiers,  all  right  and  title 
to  the  said  four  thousand  acres  of  land,  and 
left  the  question  of  right  to  the  future  de- 
cision of  a  court  of  justice?  Adjourned  the 
case  for  novelty  and  difficulty,  to  the  court 
of  anneals 

PENDLETON,  President,  delivered  the 
resolution  of  the  court  as  follows: 

The  questions  propounded  by  the  district 
court  are  in  the  words  following,  to  wit: 

*  *  First,  Are  the  lands  within  the  chartered 
limits  of  this  commonwealth,  bound  by  the 
North  Carolina  line,  the  Tennessee,  the 
Ohio  and  the  Mississippi  rivers,  on  which 

the  defendant's  entry  has  been  made, 

271  the   same   which    are    excepted   *and 
reserved  from  the  locations  of  treasury 

land  warrants,  and  described  as  being  the 
county  and  limits  of  the  Cherokee  Indians, 
by  the  act  of  assembly,  entitled  'an  act  for 
establishing  a  land  office  and  ascertaining 
the  terms  and  manner  of  granting  waste 
and  unappropriated  lands?" 

''Secondly,  Hath  the  commonwealth  of 
Virginia  ever  extinguished  the  claims  of 
the  Indian  nationsor  tribes  to  the  aforesaid 
lands ;  if  not  can  the  said  lands  be  consid- 
ered as  waste  and  unappropriated,  and  lia- 
ble to  location  of  treasury  land  warrants 
under  the  aforesaid  act?" 

*  'Thirdly,  Doth  not  the  exceptions  in  the 
said  act  imply  and  give  a  right  of  entry  on 
any  tract  of  land  other  than  lands  lying 
within  the  limits   of  the  said  exceptions?" 

' '  Fourthly,  Hath  the  act  of  assembly,  en- 
titled 'an  act  to  adjust  and  regulate  the 
pay  and  accounts  of  the  officers  and  soldiers 
of  the  Virginia  line  on  continental  estab- 
lishment, and  also  of  the  officers,  soldiers, 
sailors  and  marines  in  the  service  of  this 
state,  and  for  other  purposes,'    so   appro- 
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priated  the  said  lands,  or  subjected  them 
to  the  claims  of  the  said  military  as  to 
annul  and  make  void  all  entries  made 
thereon  by  virtue  of  treasury  land  warrants 
prior  to  the  passage  of  the  said  act?" 

"Fifthly,  If  the  legislature  hath  a  right 
to  appropriate  lands  lying  within  her  char- 
tered limits  to  her  officers,  &c,  before  a 
purchase,  were  not  these  lands  liable  to  be 
entered  by  treasury  land  warrants  previous 
to  such  appropriation,  if  excluded  in  the 
exceptions  of  the  act  for  establishing  a 
land  office,  &c.?*' 

** Sixthly,  Doth  not  the  clause  in  the  act 
of  assembly,  entitled,  'an  act  for  surveying 
the  lands  given  by  law  to  the  officers  and 
soldiers  on  continental  and  state  establish- 
ments, and  for  other  purposes, '  wherein  it 
saves  to  all  persons  whatsoever,  other  than 
the  said  officers  and  soldiers,  all  right  and 
title  to  the  said  four  thousand  acred  of 
land,  as  fully  as  if  this  act  had  never  been 
made,  secure  to  the  said  George  Rogers 
Clarke  his  right  of  entry:"  and 

**Seventhly,  Was  not  the  saving  clause, 
referred  to  in  the  foregoing  question,  made 
on  the  principle  that  if  the  assembly 
272  *had  undertaken  to  determine  the 
right  of  entry  they  would  have  exer- 
cised judicial  powers,  which  not  being  au- 
thorized to  do  by  the  constitution,  they 
saved  to  all  persons  whatsoever,  other  than 
the  officers  and  soldiers,  all  right  and  title 
to  the  said  four  thousand  acres  of  land, 
and  left  the  question  of  right  to  the  future 
decision  of  a  court  6i  justice?" 

On  the  consideration  whereof  and  of  the 
arguments  of  the  counsel,  the  court  have 
agreed  on  the  following  answers  thereto: 

The  first  question  seems  to  the  court  to 
be  of  a  mere  matter  of  fact,  to  be  decided 
upon  evidence;  none  of  which  is  stated, 
nor  hath  it  been  supplied  in  the  court  of 
appeals  by  any  law,  charter  or  treaty,  pro- 
duced or  sng-gested,  which  ascertain  what 
were  **  the  county  and  limits  of  the  Cherokee 
Indians  in  1779."  No  solution  of  this  ques- 
tion can  therefore  be  given,  except  that  it 
is  the  opinion  of  this  court  that  the  party, 
whose  interest  it  is  to  extend  the  exception 
to  the  land  in  dispute,  must  prove  the  land 
to  be  within  the  description  of  that  excep- 
tion. 

The  second  question  consists  of  two  parts : 
So  far  as  it  relates  to  the  commonwealth's 
having  extinguished  the  claims  of  the  In- 
dian nations  or  tribes  to  the  land  in  dispute, 
it  stands  on  the  same  ground  as  the  former 
question,  being  a  matter  of  fact,  which  this 
court  is  furnished  with  no  means  of  decid- 
ing :  It  is  however  the  opinion  of  this  court, 
that  the  fact  either  way  is  of  no  conse- 
quence in  this  dispute  between  citizen's 
claiming  under  the  commonwealth.  The  old 
claims  of  the  crown  by  the  treaty  of  1763, 
extended  to,  and  was  limited  by,  the  river 
Mississippi,  including  the  land  in  dispute ; 
which  gave  a  right  to  the  crown  against 
other  European  nations,  and  fixed  the 
limits  of  titles  to  be  derived  from  that 
source  to  the  citizens  of  Virginia:  The 
dormant  title  of  the  Indian  tribes  remained 
to  be  extinguished  by  government,  either 
by  purchase  or  conquest;  and  when  that 
was  done,  it  enured  to  the  benefit  of  the 
citizen,  who  had  previously  acquired  a  title 


from  the  crown,  and  did  not  authorize  a 
new  grant  of  the  lands  as  waste  and 
273  ^unappropriated.  This  being  the  case 
at  the  time  of  the  revolution,  when 
the  commonwealth  succeeding  to  the  royal 
rights,  the  constitution  of  government  in 
1776  asserts  the  territorial  claim  of  Virginia 
to  extend  westerly  and  northerly  according 
to  the  charter  of  king  James  in  1609,  and 
the  treaty  of  peace  in  1763,  including  the 
country  in  which  the  disputed  lands  lie. 
When  therefore  the  legislature,  by  the  act 
of  1779,  establish  a  mc^e  for  granting  the 
waste  and  unappropriated  lands  of  the  com- 
monwealth, and  authorize  the  purchase 
thereof  by  money  paid  into  the  treasury,  it 
is  the  opinion  of  this  court,  that  the  lands 
within  the  country  described  were  liable  to 
the  locations  of  any  citizen  upon  treasury 
warrants,  provided  it  did  not  interfere  with 
any  of  the  exceptions  or  reservations  men- 
tioned in  the  act. 

The  third  question  appears  to  the  court 
to  be  answered  in  the  solution  of  the  sec- 
ond question. 

Upon  the  fourth  question,  it  is  the  opin- 
ion of  this  court  that  the  act  stated  could 
only  restrain  future  entries  and  locations  to 
the  prejudice  of  the  officers  and  soldiers, 
but  could  nol:  have  a  retroactive  operation 
to  defeat  a  prior  entry  and  location  made 
according  to  the  existing  laws   at  the  time. 

The  fifth  question  appears  to  t>e  fully 
answered  upon  the  second  question ;  since 
in  the  opinion  of  the  court  the  Indian  title 
did  not  impede  either  the  power  of  the  leg- 
islature to  grant  the  land  to  the  officers  and 
soldiers,  or  the  location  of  the  lands  on 
treasury  warrants,  the  grantee,  in  either 
case,  must  risque  the  event  of  the  Indian 
claim,  and  yield  to  it,  if  finally  established, 
or  have  the  benefit  of  a  former  or  future 
extinction  thereof. 

The  sixth  and  seventh  questions  appear 
to  be  connected,  and  are  probat>lY  solved  in 
the  answer  tb  the  fourth.  The  saving 
clause,  in  the  act  of  1783,  alluded  to,  is 
confined  to  the  four  thousand  acres  to  he 
laid  ofiF  for  a  town ;  but  this  court  is  of 
opinion  that  such  saving  clause  was  wholly 
unnecessary,  since  the  legislative  bounty 
could  only  act  upon  lands  then  waste  and 
unappropriated,  and  not  upon  such  as  any 
citizen  had  acquired  a  prior  right  to  by  law. 


274  *Hoome8  v.  Kuhn. 

[April,  1792.] 

Bonlty  JuriMliGtIon—ReUef— Absence  of  Wltaenes- 
Neirllffence.*— If  the  defendant  has  been  neflrliffent 
in  his  preparations  for  the  trial  of  the  cause,  a 
court  of  equity  will  not  relieve  against  the  yerdict 
on  account  of  the  absence  of  witnesses,  who  dm 
,  only  prove,  in  substance,  the  same  thln^  which 
other  witnesses  can. 

Same— Same— Same— Same.— If  the  defendant  odIj 
asks  one  witness  to  attend,  and  sends  a  subpoena, 
by  a  servant,  to  another,  which  reaches  him  oo  ibe 
day  of  appearance,  at  so  srreat  a  distance  from  the 
court  where  the  cause  is  depending,  that  there  is 
no  probability  that  he  can  reach  it  in  time,  this  is 
gross  neflrliflrence :  especially  if  he  does  not  com- 

^Equity  Jurisdiction— Relief -Abeence  off  Wltncases- 
Neffllcence.— The  principal  case  is  distlng-ulshed  from 
Foushee  v.  Lea,  4  Call  286. 

For  a  full  discussion  of  this  subject,  see  mooo- 
g-raphic  noU  on  "Judgrments"  appended  to  Smith  v. 
Charlton,  7  Oratt  42& :  and  monographic  note  on 
"Injunctions"  appended  to  Claytor  v.  Anthony.  IS 
Oratt.  518. 

See  this  case  reported  in  Wythe,  136. 


troA 


4  CALL 


HOOMBS  V.  KUHN. 


276-277 


mnalcate  those  circumstances  to  his  counsel,  nor 
make  any  other  preparations  for  the  trial. 
5ttiDe— Same— Same— Same.— And  in  such  case,  equity 
will  not  interfere,  if  the  jud^e  who  tried  the  cause, 
and  knew  what  passed  at  the  trial,  twice  refused 
it.  upon  the  same  representation. 

.  Kuhn  suspecting  that  a  slave  belonging 
to  Hoomes  had  robbed  his  store,  at  the 
Bowling  Green,  whipt  him  very  severely. 
Hoomes,  who  lived  about  half  a  mile  from 
the  place,  upon  hearing  of  the  whipping, 
went  to  the  Bowling  Green ;  and,  after  a 
short  alteration  with  Kuhn,  struck  him:  the 
latter  returned  the  blow,  and  a  fight  ensued, 
in  which  Kuhn  was  much  worsted.  Kuhn 
brought  an  action  of  assault  and  battery 
against  Hoomes,  in  the  district  court  of 
Fredericksburg;  and  prosecuted  the  slave 
for  the  supposed  theft»  but  he  was  ac- 
quitted. Hoomes  brought  an  action  against 
Kuhn  for  whipping  the  slave,  and  recovered 
^17.t  At  the  first  trial  of  Kuhn's  suit 
ai^^ainst  Hoomes,  Elliot  and  Roy  were  ex- 
amied  as  witnesses  for  Hoomes;  but,  the 
jury  disagreeing,  no*  verdict  was  rendered. 
At  a  succeeding  term  of  the  court,  Hoomes, 
who  had  been  elected  a  member  to  a  con- 
vention of  the  clergy  at  Richmond,  on  his 
way  thither  met  with  KUiot  at  Hanover 
courthouse,  and  asked  him  to  attend  the 
trial,  which  he  promised  to  do,  but  was 
prevented  by  sickness.  As'  Roy,  ,  who  was 
a  neighbour  to  Hoomes,  had  gone  upon  a 
visit  to  Bssex,  Hoomes  sent  a  servant  with 
a  subpoena,  requesting  him,  by  letter,  to 
attend ;  but  the  servant  did  not  reach  him 
until  the  day  of  appearance  mentioned  in 
the  subpoena;  and  he  thinking  it 
275  would  be  too  late,  did  *not  go,  al- 
though the  cause  was  not  tried,  until 
three  days  afterwards.  No  other  witnesses 
were  summoned  by  Hoomes ;  but  KUiot  was 
summoned  by  KtAin,  who  sent  a  carriage  to 
the  Bowling  Green  to  fetch  him,  but  he  was 
too  unwell  to  attend,  and  wrote  a  letter  to 
that  effect  by  the  return  of  the  carriage,  in 
which  he  says,  '*Mr.  Woolfolk  and  Weathers 
were  present  at  the  fight  as  well  as  I  was, 
and  may  relate  what  happened  as  well  as  I 
can.^'  The  counsel  of  Hoomes  made  no 
objection  to  going  into  the  trial;  but  he 
had  not  apprized  them  of  his  going  to 
Richmond,  his  application  to  Elliot,  and 
his  sending  the  subpoena  to  Roy:  nor  had 
he  instructed  them  to  move  for  a  continu- 
ance. The  jury  found  jflOO  damages  for 
the  plaintiff;  and  Hoomes's  counsel  twice 
moved  for  a  new  trial,  which  the  judge  de- 
nied, but  afterwards  recommended  it  to 
the  plaintiff  to  consent,  if  Hoomes  would 
pay  all  the  costs  of  the  suit  to  that  time : 
Kuhn  refused  to  do  so ;  and  judgment  was 
entered  according  to  the  verdict. 

Upon  which,  Hoomes  filed  a  bill  in  the 
high  court  of  chancery,  stating  the  fore- 
going circumstances,  and  that  a  new  wit- 
ness was  introduced,  who,  not  having  been 
present  at  the  transaction  aforesaid,  knew 
little  or  nothing  of  it;  but  who  swore,  that, 
some  considerable  time  before  the  fight,  the 
complainant  had  refused,  on  application, 
to  do  any  thing  with  the  same  negro,  when 
under  a  suspicion  of  having  stolen  a  guinea 
and  certificate :  which  charge  the  complain- 
ant, if  he  had  had  notice  of  it,  could  have 
disproved,  although  it  was  irregular  to  in- 
troduce it  into  the  cause.     The  bill  did  not 


allege  that  the  plaintiff  could  not  have 
proved,  by  other  witnesses,  the  same  things 
which  Elliot  and  Roy  would  have  proved, 
if  they  had  attended. 

The  answer  insisted  that  the  verdict  was 
just :  That  the  counsel  of  Hoomes  had  vol- 
untarily gone  into  the  trial,  without  any 
attempt  to  continue  the  cause:  That  the 
defendant  had  always  believed  EUiot  to  be  a 
material  witness  for  him;  and,  under  that 
belief,  had  endeavoured  to  have  him  pres- 
ent at  the  trial:  That  Roy  was  not  present 
at  the  assault:  and  that  the  testimony  com- 
plained of  in  the  bill,  was  not  only  assented 
to,  but  solicited  by  the  complainant's 
counsel. 

276  ♦Several  depositions  were  taken   in 
the  court  of  chancery.     Elliot  proved 

the  whipping  of  the  slave,  and  the  assault 
upon  Kuhn,  whom  he  represented  as  de- 
fending himself  with  alacrity.  Roy,  also, 
proved  the  whipping  of  the  slave,  in  which 
he  himself  assisted  by  order  of  Kuhn,  in 
whose  service  he  then  was;  and  that 
Hoomes  had  not  been  previously  applied  to 
upon  the  subject.  Several  other  witnesses 
proved  in  effect,  the  same  things  mentioned 
by  those  two.  Brooke,  who  was  Kuhn's 
counsel  in  the  district  court,  stated  that 
the  counsel  for  Hoomes  went  to  trial  with- 
out discovering  any  inclination  to  postpone, 
or  continue  the  cause :  That  the  testimony 
complained  of  in  the  bill,  was  given  with 
their  consent,  to  the  jury;  and  that  he, 
(Brooke,)  from  a  conviction  of  the  utility 
of  Elliot's  testimony;  upon  the  first  trial, 
for  his  own  client,  had  advised  Kuhn  to 
summon  him  to  the  second.  One  of  the 
counsel  for  Hoomes,  in  the  district  court, 
was  likewise  examined  as  to  what  passed 
at  the  trials,  but  not  as  to  the  circumstances 
related  by  Brooke :  who  was  not  contradicte<l 
by  any  witness. 

The  court  of  chancery  made  the  following 
decree,  **The  court  is  of  opinion,  that  a 
motion  for  a  new  trial  of  the  issue  in  the 
action  at  common  law,  between  the  parties, 
having  been  rejected  by  the  judge  before 
whom  the  verdict  was  found,  and  no  mat- 
ters now  appearing  to  this  court*  which,  if 
they  had  l>cen  known  to  that  judge,  ought 
to  have  wrought  a  change  in  his  senti- 
ments, in  such  a  case,  the  interposition  of 
this  court,  would  be  improper;  and  there- 
fore doth  adjudge,  order  and  decree  that  the 
bill  of  the  plaintiff,  praying  an  injunction 
to  the  judgment  on  the  s?iid  verdict,  be  dis- 
missed; and  that  he  pay  to  the  defendant 
the  costs  expended  by  him  in  his  defence." 

Hoomes  appealed  to  the  court  of  appeals. 

The  counsel  for  the  appellant  contended. 
That  Elliot  and  Roy  were  material  wit- 
nesses for  Hoomes;  who  had  taken  proper 
steps  to  procure  their  testimony,  and  was 
disappointed  by  the  sickness  of  one,  and 
the  difficulty  of  finding  the  other. 

277  *On  the  other  side,  it  was  said,  by 
the  appellee's  counsel,  that  a  suffi- 
cient excuse  was  not  offered  by  the  appel- 
lant ;  who  had  not  only  failed  to  take  proper 
steps  to  procure  the  attendance  of  his  wit- 
nesses, but  had  shewn  general  indifference 
and  carelessness  with  respect  to  the  trial. 
That  the  testimony  of .  Elliot  and  Roy, 
which,  in  substance,  was  the  same  with 
that  of  other  witnesses,  could,  at  the  most, 
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have  gone  to  mitigate  damages;  but  that 
the  court  never  interferes  with  the  verdict  in 
an  action  of  tort,  unless  the  sum  found  is 
excessive;  which  could  not  be  pretended  in 
the  present  cslae.  That  the  appellant  had 
less  reason  to  complain  of  this,  as  he  had 
brought  a  cross  suit,  and  recovered  com- 
pensation for  the  personal  affront  received 
by  whipping  the  slave,  without  his  knowl- 
edge, and  could  not  require  further  allow- 
ance, for  the  same  thing,  under  pretence  of 
mitigating  the  damages.  That  the  motion 
for  a  new  trial,  upon  the  grounds  now  con- 
tended for,  had  been  twice  overruled  by  the 
judge  of  the  district  court;  and  that  his 
judgment  ought  to  be  conclusive. 

Cur.  adv.  vult. 

LYONS,  Judge,  delivered  the  resolution 
of  the  court,  as  follows: 

The  court  is  of  opinion,  that  this  was  not 
a  case  for  relief  in  equity,  upon  any  of  the 
principles  which  have  hitherto  regulated 
new  trials. 

If  Elliot  and  Roy  had  been  his  only  wit- 
nesses, proper  steps  were  not  taken,  by  ap- 
pellant, to  procure  their  attendance.  For 
the  first  was  not  summoned  by  him  at  all, 
and  the  subpoena  for  the  other,  instead  of 
being  delivered  in  due  season  to  the  sheriff, 
was  sent,  by  a  servant,  to  the  witness  him- 
self, so  late  that  it  did  not  reach  him  until 
the  day  of  appearance,  and  then  at  such  a 
distance  from  the  place  of  trial,  that  there 
was  not  the  least  probability  that  he  could 
reach  it  in  time. 

The  laches  of  the  appellant,  however,  does 
not  rest  here ;  for  he  made  no  other  prepa- 
ration for  the  trial;  but  came  on 
278  *to  Richmond,  without  apprizing  his 
counsel  of  what  he  had  done  with  re- 
gard to  those  witnesses,  and  left  the  cause 
to  its  fate. 

All  this  betrayed  such  gross  negligence, 
that  were  the  witnesses  more  material  than 
they  appear  to  be,  there  would  be  no  ground 
for  a  court  of  equity  to  relieve  the  appellant 
against  the  consequences  of  his  own  care- 
lessness and  inattention. 

Those  witnesses,  however,  were  not  so 
important  as  the  appellant's  counsel  repre- 
sents. For  they  prove  the  assault  and  the 
transactions  which  led  to  it  much  in  the 
same  manner  that  several  other  persons  do; 
and  all  that  the  counsel  contends  for  is, 
that  some  circumstances  (of  no  great  con- 
sequence) which  they  relate,  might,  possi- 
bly, have  lessened  the  damages. 

But,  independent  of  the  fact  that  the  ap- 
pellant, which  the  bill  does  not  deny, 
might,  in  effect,  have  proved  the  same 
things  by  other  witnesses,  the  damages 
were  not  excessive ;  and  the  court  does  not 
incline  to  weigh  the  quantum  with  scrupu- 
lous nicety,  as  the  trial  was  fair,  and  the 
appellant  had  brought  a  cross  action,  upon 
the  same  testimony,  for  whipping  the  slave, 
and  recovered  vindictive  damages,  there 
being  no  actual  loss  of  service  sustained. 

Besides  no  motion  was  made  for  a  con- 
tinuance of  the  cause,  but  the  parties  vol- 
untarily went  to  trial  without  any  surprize; 
for  the  testimony  complained  of  in  the  bill 
was  consented  to,  and  even  solicited  by  the 
appellant's  counsel. 

After  which,  it  would  be  an  indulgence 
never  before  allowed,  if  a  new  trial  were  to 


be  granted  by  a  court  of  equity,  when  it 
had  been  twice  refused  by  the  judge  who 
tried  the  cause ;  who  was  acquainted  with 
all. that  passed  at  the  trial;  and  who  de- 
cided, no  doubt,  upon  the  same  represen- 
tation, as  the  complainant  went  to 
Fredericksburg,  and  probably  furnished  the 
same  excuses. 

But  it  was  said  that  the  appellant  was 
absent  when  the  cause  was  called  for  trial; 
and  therefore  could  not  move  for  a  contin- 
uance. 
279  *His  absence,  however,  was  volun- 
tary; and  his  whole  conduct,  with 
respect  to  preparation  for  the  trial,  shewed 
the  utmost  unconcern  about  it. 

If,  under  such  circumstances,  equity  were 
to  interfere,  suits  would  be  perpetual,  and 
litigation  would  never  be  at  an  end. 

The  decree  is  to  be  aflfirmed. 


Foushee  v.  Lea. 

[April.  178M 

BqaltsMe  Relief— Asslnst    JudirmciiU— <irowMle.*-A 

conn  of  equity  will  occasionally  relieve,  wbere 
the  common  law  gives  no  remedy:  or  Judffmeot 
has  been  obtained  by  surprise,  or  inadvertence. 

SaiDe— Senie— Seiiie-~C«se  at  Bar.— If  the  party  bas 
sent  a  subpoena  in  time  to  the  sheriff  of  the  coaoty 
where  the  witness  resides,  he  has  used  dae  dill- 
g-ence:  And  if  the  witness  does  not  attend,  and 
the  party  has  not  been,  otherwise.  In  fault  the 
cause  ought  to  be  continued. 

New  Trial-notion  for-When  flade- Verdict  Centrary 
to  Bvldeiice.t— If  the  defendant's  counsel  means  to 
move  for  a  new  triaL  because  the  finding  of  the 
Jury  is  contrary  to  evidence,  he  is  not  bound  to  do 
it  at  the  time  the  verdict  is  rendered,  but  may 
postpone  it  to  another  day  of  the  term. 

Same— Sane— AlMenoe  off  Trial  Justice— Relief.— And  if 
oneof  the  Justices  who  tried  the  cause  does  not 
attend  on  the  day  of  the  motion,  so  that  a  qnorum 
cannot  be  had  to  decide  upon  it,  that  will  he  groand 
for  relief  in  a  court  of  equity. 

5ame— Place  of  New  Trial— Aaeeat  off  Parties.— If  the 
chancellor  refuses  to  dissolve  the  injunction,  and 
parties  consent  that  the  new  trial  shall  be  had  In 
a  particular  county,  the  chanceilor.  on  the  motion 
of  either  party,  may  direct  the  trial  to  be  at  a 
different  place,  without  the  assent  of  the  other. 

Foushee  brought  case,  in  the  county  court 
of  Henrico,  against  Lea,  who  resided  in 
Philadelphia,  for  not  accepting  a  lease,  for 
one  year,  of  a  house  in  the  city  of  JRich* 
mond.  At  the  first  trial  of  the  cause,  John 
Banks  was  examined  as  a  witness  for  the 
defendant;  but,  the  jury  disagreeing,  no 
verdict  was  rendered.  Lea's  counsel  issued 
subpoenas  for  his  witnesses  in  due  time  be- 
fore the  next  court ;  but.  Banks  being  ab- 
sent on  a  visit  to  Norfolk,    the  sheriff  had 

not  an  opportunity  of  summoning  him. 
280      When    the   cause    was   called,  *Lea'8 

counsel  moved  for  a   continuance,  on 

*Bqaltable    Relief— Against  Judirments— Qrounds.— 

See  the  principal  case  cited  in  Terrell  v.  Dick.  1  Call 
&58.  and  distinguished  in  Hudson  v.  Kline,  9  Gratt 
885.  See  foot-note  to  Byrne  v.  Edmonds.  28  Gratt. 
200  :  Ross  y.  Pynes.  S  Call  568  :  and  monographic  note 
on  "Judgments"  appended  to  Smith  v.  Charlton.  7 
Gratt.  425.  _     . 

tChancery  Court— New  Trial— Certify Inir  Verdict  -As 
to  certifylnir  the  verdict,  when  the  chancery  court 
ffrants  a  new  trial,  see  the  principal  case  cited  In 
Wilson  V.  Rucker.  1  Call  518. 

In  Miller  v.  Wills,  95  Va.  851.  28  S.  E.  Rep.  837.  It  is 
said  :  "In  Foushee  v.  Lea,  4  Call  279.  the  court  of  law. 
which  tried  the  Issue  out  of  chancery,  havinjr  certi- 
fied to  the  chancellor  *  that  strong  testimony  was 
offered  on  both  sides  sufficient  to  have  established  a 
verdict  In  a  court  of  law  in  favour  of  either  plain- 
tiff or  defendant.*  this  court  held,  upon  an  appeal 
that '  the  chancellor  did  risrht,  therefore,  in  declar- 
ing himself  satisfied,  as  the  Jury  were  the  proper 
Judges  of  the  facts.'  See  also,  McRae  v.  Woods,  1  H. 
&  M.  548,  and  Steptoe  v.  Flood,  81  Oratt  842.** 
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account  of  the  non-attendance  of  Banks ; 
and,  by  way  of  inducement,  offered  to  ad- 
mit the  depositions  of  the  witnesses  for 
Foushee,  instead  of  their  viva  voce  testi- 
mony, upon  the  trial  of  the  cause :  But  the 
court  refused  the  continuance,  and  Foushee 
obtained  a  verdict  and  judgment*  On  the 
next  day,  Lea's  counsel  moved  for  a  new 
trial;  but  there  being*  only  four  justices 
on  thft  bench,  one  of  whom  had  not  sat  in 
the  cause,  and  therefore  declined  to  give 
any  opinion,  the  court  refused  to  go  into 
the  question,  and  the  motion  fell. 

I^ea  then  filed  a  bill,  in  the  high  court  of 
chancery,  stating  the  circumstances  afore- 
said ;  denying  that  the  contract  had  ever 
been  perfected;  and  charging  that  the 
treaty  was  entirely  off,  without  completion; 
and  that  Foushee  afterwards  offered  to  rent 
the  house  to  Banks.  Prayer  for  injunction, 
and  general  relief. 

The  answer  insisted  that  the  contract 
was  complete ;  and  that  the  offer,  to  Banks, 
was  after  the  complainant  had  refused  to 
perform. 

Banks  and  others  were  examined  with 
respect  to  the  contract,  as  well  as  to  prove 
the  issuing  of  the  subpoenas,  the  absence 
of  Banks,  the  refusal  of  the  continuance, 
and  the  failure  of  the  motion  for  a  new 
trial. 

Upon  a  motion  to  dissolve  the  injunction, 
the  following  order  was  made:  **The  court 
being  of  opinion  that  the  injunction  ought 
not  to  be  dissolved ;  by  consent  of  the  par- 
ties by  their  counsel,  a  new  trial  is  to  be 
had  between  them  in  the  county  court  of 
Henrico,  and  the  verdict  of  the  jury  there- 
upon is  to  be  certified  to  this  court  for  their 
information." 

The  venue  was  afterwards  upon  the  mo- 
tion of  Lea's  counsel  changed  to  the  district 
court  of  Fredericksburg;  then,  on  the  mo- 
tion of  Foushee's  counsel,  to  the  district 
court  of  King  A  Queen  ;  and  subsequently 
on  the  motion  of  Lea's  counsel  back  again 
to  Fredericksburg:  but,  by  consent  of  the 
parties,  none  of  the  landlords  or  tenants  of 
houses   in    that   town   were   to    be   of  the 

281  *The  cause  was  tried  in  Fredericks- 

burg without  any  further  objection ; 
and  a  verdict  was  found  in  favour  of  the 
defendant,  the  court  ordering  it  to  be  cer- 
tified to  the  chancellor,  That  strong  testi- 
mony was  offered  on  both  sides,  sufiBcient 
*^to  have  established  a  verdict  in  a  court 
of  law  in  favour  of  either  plaintiff  or  de- 
fendant." 

In  consequence  of  which,  Foushee  made 
affidavit,  That  he  had  a  little  before  the 
trial  discovered,  that  Goode  was  a  material 
witness  for  him,  but  had  not  summoned 
him,  because  he  had  understood  that  he 
had  received  a  fall  from  his  horse,  which 
would  render  him  unable  to  attend:  and 
that  he  had  likewise  discovered  since  the 
trial  that  Henry  Banks  was  a  material  wit- 
ness for  him. 

Goode  deposed,  that  upon  going  into  the 
above  mentioned  house  one  day,  he  found 
Foushee  there  with  a  stranger,  and  asked 
him  if  he  had  got  a  tenant  for  it.  That 
Foushee  answered,  that  that  gentleman  had 
taken  it ;  and  was  when  finished  to  have  it 
for   a  store.    That    the   conversation    was 


loud  enough  for  the  stranger  to  have  heard 
it;  but  that  he  said  nothing:  and'  that 
Foushee  told  him,  at  the  time,  that  the 
stranger's  name  was  Lea. 

Henry  Banks  deposed,  that  before  Lea 
left  Richmond,  he  understood  from  Deane 
that  the  former  had  rented  the  house. 

The  court  of  chancery  made  the  follow- 
ing decree :  '  *The  court  approving  the  said 
verdict  found  before  the  district  court,  and 
rejecting  a  motion  made  last  term  and 
repeated  in  this,  to  direct  another  trial  of 
the  issue,  doth  adjudge,  order  and  decree, 
that  the  injunction  obtained  by  the  plain- 
tiff to  stay  the  execution  of  the  judgment 
recovered  against  him  by  the  defendant  in 
the  county  court  of  Henrico  be  perpetual;" 
and  ordered  that  the  appellant  should  pay 
all  the  costs,  except  those  of  the  last  trial 
in  the  county  court.  Foushee  appealed  to 
the  court  of  appeals. 

Campbell  for  the  appellant.  The  court 
of  law  refused  the  continuance  upon  the 
same  evidence  as  to  the  attendance 
282  *of  John  Banks;  and  the  court  of 
chancery  could  not  examine  whether 
their  judgment,  in  that  respect,  was  right. 
The  testimony  of  that  witness,  however, 
was  unimportant,  and  could  have  had  no 
operation  had  he  been  present,  as  the  gen- 
eral evidence  was  in  favour  of  the  appel- 
lant: But  were  it  otherwise,  it  would  not 
help  the  appellee;  for  he  ought  to  have 
moved  for  a  new  trial  upon  the  day  of  the 
verdict,  and  if  he  neglected  to  do  so,  it  was 
his  own  fault.  The  trial  in  Fredericks- 
burg was  improper;  for  the  consent  was 
confined  to  Henrico,  and  the  chancellor  had 
no  authority  to  alter  it. 

Wickham  and  Lee,  contra.  The  appellee 
was  taken  by  surprize ;  for  John  Banks  was 
a  material  witness,  as  he  proves  that 
Foushee  offered  to  rent  him  the  house  after 
the  time  when  it  is  pretended  that  the  con- 
tract was  perfected ;  and,  as  the  efforts  to 
obtain  his  attendance  were  defeated  by 
events  over  which  he  had  no  controul,  the 
continuance  ought  to  have  been  granted. 
The  circumstances  prove  that  the  contract 
was  never  completed,  and  that  both  parties 
had  abandoned  it.  For  Lea  did  nothing 
under  it,  and  Foushee  both  offered  to  rent 
the  house  to  Banks,  and  actually  leased  it 
to  Graves.  The  appellee  therefore  was  not 
only  improperly  ruled  into  a  trial,  but  the 
verdict  was  contrary  to  the  testimony  pro- 
duced ;  and  it  is  probable  that  the  county 
court  would,  upon  both  grounds,  have 
granted  a  new  trial,  if  the  justices  who  sat 
in  the  cause,  had  all  been  upon  the  bench 
when  the  motion  for  it  was  made.  Conse- 
quently, it  was  the  duty  of  the  chancellor 
to  interpose;  for  the  accidental  change  of 
the  members  of  the  court  ought  not  to  in- 
jure the  appellee,  as  there  was  no  unneces- 
sary delay  in  making  the  motion,  and 
many  causes  might  have  led  to  the  post- 
ponement, such  as  the  lateness  of  the  day, 
the  want  of  preparation  on  the  part  of 
counsel,  and  the  obtaining  further  testi- 
mony to  shew  the  steps  taken  to  procure  the 
attendance  of  Banks.  Be  that  as  it  may, 
however,  no  exception  to  the  jurisdiction 
of  the  court  of  chancery  is  taken  in 
283  the  answer  *as  the  act  of  1787  re- 
quires, and  the    new    trial    was   con- 
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sented  to  after  the  injunction  was  obtained : 
which  circumstances  put  an  end  to  all  con- 
troversy upon  that  point.  The  change  of 
the  venue  was  not  improper.  For  al- 
though the  consent  was  limited  to  the 
county  of  Henrico,  yet  as  an  impartial  de- 
cision was  the  object  of  the  new  trial,  the 
chancellor  might,  in  order  to  obtain  that, 
direct  the  jury  to  be  assembled  from  any 
vicinage  which  justice  required;  especially 
as  it  was  not  objected  to,  but  finally  con- 
curred in,  by  the  stipulation,  that  none  of 
the  landlords  or  tenants  of  houses  in 
Fredericksburg  should  be  of  the  pannel, 
that  there  niight  be  no  bias  in  the  minds  of 
the  jurors.  The  testimony  of  Goode  and 
Henry  Banks  is  immaterial.  For  it  does 
not  appear  that  he  heard  the  conversation 
spoken  of  by  Goode ;  but,  if  he  had,  he  was 
not  bound  to  remark  upon  it:  and  Banks 
relates  the  hearsay  declaration  of  Deane, 
who,  at  that  time,  was  not  the  agent  of 
Lea. 

Marshall  in  reply.  Sufficient  cause  for 
setting  aside  the  first  verdict  was  not 
shewn ;  and  therefore  the  chancellor  ought 
not  to  have  interfered.  In  Street  v.  Cock- 
ran,  the  cause  was  tried  out  of  course  in  the 
absence  of  witnesses,  and  a  heavy  verdict 
given,  yet  a  new  trial  was  refused  upon 
that  point:  And,  in  Hodmes  v.  Kuhn,  a 
material  witness  was  absent;  and,  although 
the  defendant  had  made  great  e£Ports  to 
procure  his  attendance,  the  right  of  the 
chancellor  to  set  aside  the  verdict  was  de- 
nied. Those  cases  were'  stronger  than  the 
present;  for  here  all  the  important  testi- 
mony was  before  the  county  court,  and  that 
of  John  Banks  was  too  slight  to  have  varied 
the  result.  But  due  diligence  was  not  used 
to  procure  his  attendance,  as  a  subpoena 
might  have  been  sent  to  Norfolk.  Be 
that  as  it  may,  however,  the  county  court 
had  decided  it  upon  the  same  evidence  that 
was  before  the  chancellor,  ^nd  he  could  not 
review  their  judgment.  The  contract  is 
proved,  and  the  offers  to  Banks  and  Graves 
were  not  made  until  I^ea  had  refused  to  per- 
form, and  then  it  was  done  with  a 
284  view  to  lighten  loss,  by  ^charging 
him  with  the  difference  in  the  rents 
only;  which  proves  that  the  merits  are 
decidedly  with  Foushee;  and  that  he  never 
abandoned  the  contract.  It  was  not  neces- 
sary to  plead  to  the  jurisdiction  of  the 
court  of  chancery,  there  being  no  ground 
of  equity  stated  in  the  bill;  for  the  appel- 
lee ought  to  have  moved  for  a  new  trial  at 
the  time  of  the  verdict,  as  the  change  of 
magistrates  might  have  been  foreseen,  and 
neither  the  lateness  of  the  day,  nor  the 
want  of  preparation,  is  alleged  in  the  bill, 
or  proved  in  the  cause.  There  was  no  con- 
sent to  a  new  trial:  for  it  was  merely  an 
arrangement  to  facilitate  the  execution  of  a 
measure  which  the  chancellor  had  resolved 
to  take.  But  the  consent,  whatever  it  was, 
extended  to  Henrico  only;  and  the  court 
could  not  change  the  terms  without  mutual 
agreement.  Such  agreement,  however, 
was  not  obtained;  for  the  change  made 
was  the  act  of  the  court,  and  not  of 
Foushee,  who  was  not  bound  to  take  a 
special  exception,  as  the  error  appeared 
upon  the  record.  The  stipulation,  with 
regard    to  the    landlords    and    tenants   of 


houses  in  Fredericksburg,  was  merely  to 
guard  against  the  effects  of  the  order  which 
the  chancellor  had  previously  made;  and 
therefore  it  cannot  be  tortured  into  a  con- 
sent either  to  the  new  trial,  or  to  the  change 
of  the  venue.  As  the  judges  of  the  district 
court  have  certified  that  the  testimony  od 
both  sides  was  equal,  that  of  Goode  and 
Henry  Banks  might  have  weight  with  the 
jury ;  and  therefore  an  Opportunity  of  lay- 
ing it  before  them  should  be  afforded  the 
appellant. 

Cur.  adv.  vult. 

L/YONS,  Judge,  delivered  the  resolution 
of  the  court  as  follows: 

The  first  objection  taken  to  the  decree 
was,  that  the  court  of  chancery  could  not 
interfere,  as  the  motion  for  a  continuance 
had  been  overruled  by  the  county  court,  and 
a  verdict  found,  upon  the  merits,  before  a 
competent  tribunal. 

This  makes  it  necessary  to  consider  the 
power  of  a  court  of  equity  to  grant  relief, 
where     injustice    has     been    unexpectedly 

done,  by  a  judgment  at  law. 
285  *The  ordinary  jurisdiction  of  the 
chancellor  is  confined  to  fraud,  force 
and  accident;  but  it  is  sometimes  concur- 
rent with  the  law,  and  occasionally  affords 
relief,  where  the  law  gives  no  remedy ;  or 
judgment  has  been  obtained  from  inadver- 
tence or  surprize.  Heard  v.  Stomford,  Gas. 
T.  Talb.  174;  Kent  v.  Bridgman,  Prec.  Ch. 
233.  Not  that  it  creates  a  new  right  in  the 
former  case,  or  exercised  appellate  juriadic- 
tibn  in  the  latter:  But,  in  the  first,  it 
merely  gives  effect  to  existing  rights  which 
the  law  would  enforce,  if  its  forms  per- 
mitted ;  and,  in  the  second,  it  prevents  the 
party,  who  has  improperly  acquired  an 
unconscionable  advantage  at  law,  from 
making  use  of  it. 

Apply  these  principles  to  the  case  before 
us. 

It  appears  that  John  Banks  was  a  mate- 
rial witness  for  the  defendant,  and  that  dne 
diligence  had  been  used  to  procure  his  at- 
tendaiice,  as  the  subpoena  had  been  sent, 
in  time,  to  the  sheriff  of  the  county  where 
he  resided,  but  the  attempt  to  get  him 
failed  from  his  unexpected  absence,  which 
prevented  the  officer  from  serving  it;  and 
not  from  the  fault  of  Lea,  who  lived  in 
Philadelphia,  and  had  not  an  opportunity 
of  taking  any  other  steps.  In  this  situa- 
tion, the  appellee's  counsel  moved  for  a 
continuance  of  the  cause,  and  offered  rea- 
sonable terms  to  obtain  it:  But  the  motion 
was  rejected,  and  very  heavy  damages  as- 
sessed against  him  by  the  jury.  This  was 
plainly  a  surprize  upon  the  appellant,  aris- 
ing from  an  accident,  which  had  not  been 
anticipated. 

That,  however,  was  not  all.  The  counsel 
for  the  appellee,  thinking  the  verdict  was 
contrary  to  evidence,  moved  for  a  new  trial, 
which  would  have  afforded  the  court  an  op- 
portunity of  revising  their  opinion  with 
respect  to  the  continuance,  but  the  motion 
failed  from  the  absence  of  one  of  the  jus- 
tices, and  not  from  any  unusual,  or  im- 
proper, delay.  For, although  it  was  not  made 
at  the  time  of  the  verdict,  yet  that  was  not 
material,  as  it  was  not  foreseen  that  the 
members  of  the  court  would  be  changed, 
and    the  counsel  might  have  had  very  just 
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grounds    for  postponing   the   motion    until 
the  next  day. 

286  ^Under  this  view  of  the  cause,  it  is 
impossible  to  saj»  that  the  trial  was 

fair;  or  that  the  verdict  ought  to  have 
stood.  For  the  case  is  much  stronger  than 
that  of  Kent  v.  Bridgman,  where  the  defend- 
ant was  relieved,  because  he  had  lost  the 
cause  by  failing  to  prove  a  copy  of  the 
judgment  on  which  he  relied,  although  it 
did  not  appear,  that  any  accident  had  oc- 
curred to  prevent  it. 

The  cases  of  Cockran  v:  Street,  and 
Hoomes  v.  Kuhn,  do  not  conflict  with  this 
opinion.  For  the  first  was  so  far  from 
being  a  case  of  accident,  that  the  court 
expressly  said,  that  the  evidence  was  too 
slight  to  establish  the  fact  of  the  alleged 
surprise:  And,  in  the  second,  the  defend- 
ant had  not  only  neglected  to  summon  one 
witness  entirely,  and  sent  the  subpoena, 
(by  a  servant  instead  of  the  sheriff,)  to  the 
other,  BO  late,  that  there  was  not  the  least 
probability  that  he  could  reach  the  court  in 
time;  but  he  made  no  motion  for  a  contin- 
uance, and  had  other  witnesses  who  either 
did  or  might  have  proved  the  same  things. 

The  next  objection  taken  to  the  decree 
was,  that  the  venue  was  changed  from 
Henrico  to  Fredericksburg,  notwithstand- 
ing the  parties  had  consented  to  a  trial  at 
the  former  place. 

But  the  court  thinks  that  objection  not 
material.  A  fair  and  impartial  trial  was 
the  object ;  and  to  effect  that,  the  chancellor 
was  as  much  bound,  if  circumstances  re- 
quired it,  to  change  the  venue,  ais  if  he  had 
directed  the  place  himself,  and  found  it 
necessary,  afterwards,  to  change  it.  For  it 
would  be  absurd  to  suppose,  that  when  he 
had  ordered  a  new  trial  for  the  purposes  of 
justice,  he  was  to  suffer  it  to  proceed  art  a 
place  where  it  could  not  be  obtained. 

There  is  nothing  to  impeach  the  verdict 
at  Fredericksburg.  For  the  parties  went, 
voluntarily,  to  trial;  and  the  court  has  cer- 
tified that  the  testimony,  on  both'  sides, 
was  equal.  The  chancellor  did  right, 
therefore,  in  declaring  himself  satisfied,  as 
the  jury  were  the  proper  judges  of  the 
facts. 

287  *But  it  was  said,  that  the  afiidavits 
of  Goode    and   Henry    Banks    laid   a 

sufBcient  foundation    for  another  trial. 

The  court,  however,  is  of  a  different 
opinion.  For  no  application  was  made  to 
continue  the  cause  on  account  of  the 
absence  of  Goode,  and  there  is  no  proof 
when  the  testimony  of  Banks  was  discov- 
ered, except  the  affidavit  of  the  appellant. 
But  independent  of  those  circumstances, 
the  testimony  of  both  of  them  is  immate- 
rial. For,  if  (which  does  not  appear)  Lea 
had  heard  the  conversation  between  Goode 
and  Foushee,  he  was  not  bound  to  attend 
to  it,  as  it  was  not  addressed  to  him :  And 
Banks  relates  only  the  hearsay  declaration 
of  Deane,  who,  at  that  time,  had  no  agency 
in  the  business. 

Upon  the  whole, the  court  are  satisfied  with 
the  decree;  and  it  is  unanimously  affirmed. 

288  *Braxton  v.  Willing,  Morris  &  Co. 

[November,  1T96.] 
Contracts*— Clause  Stipulating  Rlgrlit  to  Depart  from— 


•Contracts.— See  monographic  fwte  on  "Contracts" 


Wlien  Justice  Requires -Effect.— If  parties  enter 
into  an  agreement  stipulating  the  mode  of  settling 
certain  past  transactions  between  them;  and  add 
a  clause,  that,  when  justice  required,  the  agree- 
ment shall  be  departed  from,  it  runs  through  the 
\^hole  asreement 

Same— IdeasofPartiiw—Bffect— And  the  ideas  of  the 
parties  with  regard  to  a  particular  item,  will  be 
the  rule  concerning  it,  notwithstanding  the  agree- 
ment. 

Sale  of  Land— Adjustment  of  Incumbrance  by  Vendor— 
At  What  Time  ilay  Be  Done.— If  A.  and  B.  have  an 
account  to  settle,  and  during  the  discussions,  there 
be  a  contract  between  them  for  the  sale  by  A.  to 
B.  of  a  tract  of  land,  upon  which  there  are  incum- 
brances made  known  to  the  purchaser  at  the  time 
of  the  contract :  one  of  which  the  vendor  under- 
takes to  adjust :  the  price  of  the  land  to  be  liqui- 
dated in  the  settlement  of  the  account :  it  will  be 
sufficient  if  the  vendor  adjusts  the  incumbrance, 
by  the  time  of  the  decree. 

Promise  to  Pay  Debt  of  Another— 9reafli -Issue  to 
Ascertain  Damages.— If  A.  promise  B.  to  pay  a  debt, 
which  the  latter  owes  to  C,  but  fails  to  do  so ; 
whereby  B.  sustains  an  injury:  equity  will  direct 
an  issue  to  ascertain  the  damages  sustained  by  B. 

Appellate  Practice— Insufficiency  of  Issue.— And  if  the 
isstie  be  so  framed  as  not  to  embrace  the  contem- 
plated object,  and  be  found  for  the  defendant:  the 
appellate  court  will  direct  another  i^ue  more 
appropriate  to.  the  case. 

Equity  Practice— Usurious  Bond— Rell^.— If  a  bond 
bear  more  than  legal  interest:  and  for  that  reason 
be  deemed  usurious  in  a  court  of  law,  equity  will 
relieve  against  the  judgment,  and  decree  just 
compensation,  if  th6  transaction  be  fair. 

Negotiable  Instruments— Acceptance— Payment  —  Ac- 
ceptance of  a  bill  does  pot  entUle  the  acceptor  to 
charge  it  in  account  against  the  drawer  from  the 
date  of  acceptance,  unless  he  pays  the  whole 
•  money  at  the  time,  or  discharges  the  drawier  from 
all  responsibility.  .   . 

Carter  Braxton  exhibited  a  bill  in  chan- 
cery, in  the  county  court  of  Henrico, 
against  Willing  &  Morris,  1.  For  a  settle- 
ment of  some  mercantile  transactions  be- 
tween them,  after  an  attempt  at  adjustment, 
which  had  resulted  in  an  agreement  stating 
the  principles  upon  which  they  should  be 
settled.  2.  For  the  price  of  a  tract  of  land 
called  Weatpoint  sold  by  Braxton  to  Morris, 
subsequent  to  that  agreement,  the  pur- 
chase money  for  which  was  to  be  included 
in  the  settlement  aforesaid. 

The  answer  states.  That  the  commercial 
transactions  were  principally  carried  on 
with  the  funds  of  the  defendants,  the 
plaintiff  having,  in  fact,  advanced  very 
little;  and  that  the  plaintiff  is  greatly  in- 
debted on  them,  to  the  defendants.  Admits 
the  agreement  for  the  Westpoint  land. 
289  *The  accounts  were,  by  consent, 
referred  to  commissioners  to  state  and 
report  them  to  the  court. 

Willing  &  Morris  afterwards  filed  a  cross 
bill  against  Braxton ;  which  refers  to  the 
argeement  relative  to  the  settlement  of  the 
commercial  transactions;  and  prays  an 
account. 

The  answer  admits  the  commercial  trans- 
actioiis,  and  refers  to  the  order  for  account 
in  the  original  suit. 

The  accounts  were  referred,  by  consent, 
in  this  cause  also,  to  the  commissioners. 

The  agreement  concerning  the  commer- 
cial transactions  was  dated  on  the  9th  of 
March,  1785,  and  stipulates, 

1.  That  distinct  accounts  should  be  made 

appended  to  Enders  v.  Board  of  Public  Works,  1 
Gratt.  S64. 

tUsury.— See  monographic  note  on  "Usury"  ap- 
pended toCoffman  v.  Miller,  26  Gratt.  698. 

Negotiable  Instruments  —  Acceptance  —  Payment.— 
Acceptance  merely  does  not  entitle  the  acceptor  to 
sue  the  drawer,  there  must  be  payment.  Christian 
V.  Keen,  80  Va.  877,  citing  Braxton  v.  Willing.  4  Call 
288.  See  also,  monographic  note  on  "Bills,  Notes  and 
Checks"  appended  to  Archer  y.  Ward,  9  Gratt.  622. 
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out,    according    to   actual   dates,   and  sup- 
ported by  vouchers. 

2.  That  a  tobacco  account  should  be  made 
out,  shewing  the  purchases  and  disposition 
of  the  article,  and  the  actual  investitures 
of  money,  or  other  property,  therein. 

3.  That  **the  several  sums  of  money  paid 
and  received,  shall  be  estimated  according 
to  the  scales  of  depreciation  of  the  places 
and  times  of  payment,  or  receipt;  that  is 
to  say,  when  monies  were  paid  or  received 
for  the  use  of  either,  any,  or  all  of  the 
parties  in  Virginia,  such  monies  shall  be 
estimated  by  the  Virginia  scale  of  deprecia- 
tion, and  in  like  manner,  as  to  any  other 
scale:  And  lest  a  doubt  should  arise  how 
monies  are  to  be  estimated  which  have  been 
paid  and  received  on  bills  drawn  between 
Virginia  and  Pennsylvania,  it  is  to  be 
understood,  that,  when  either  of  the  parties 
drew  on  the  other  for  the  monies  of  the 
drawer  in  the  hands  of  the  party  drawn  on, 
the  same  shall  be  estimated  at  the  time 
when  the  bill  was  paid ;  but  when  bills  were 
drawn  to  raise  money  for  the  use  of  the 
drawer,  or  for  any  joint  concern,  (the 
drawer  or  concern  not  having  monies  in 
the  hands  of  the  party  drawn  upon,)  the 
same  shall  be  estimated  at  the  time  when 
the  bill  was  drawn.  But  a  reasonable  al- 
lowance of  time  shall  be  made  for  the  in- 
vestiture    of     money,      according    to    the 

circumstances  of  the  case. 
290         *4.  **On  the   1st    day    of   January, 

1780,  Robert  Morris  shall  stand 
charged  with  the  half  of  the  monies  then 
due  by  Carter  Braxton  to  Messrs.  Webb  A  Co. 
of  Curraiso,  for  military  stores  bought  of 
them  by  the  said  Carter  Braxton,  in  which 
adventure  the  said  Robert  Morris  agreed 
to  be  one  half  concerned,  and  from  this 
date  an  interest  account  shall  commence, 
and  be  properly  stated  and  settled  to  the  date 
of  the  final  settlement  of  alt  accounts." 

5.  That  a  commission  account  should  be 
stated. 

6.  That  in  case  disputes  should  arise,  the 
same  should  be  submitted  to  arbitrators; 
and  where  circumstances  should  require  a 
variance  from  any  of  the  preceding  arti- 
cles, such  variance  should  be  made  accord- 
ing to  the  principles  of  justice,  it  being  the 
object  of  the  agreement  that  right  might 
take  place  effectually,  and  without  delay. 

The  contract  for  the  Westpoint  land  re- 
cited, that  part  of  it  was  mortgaged  to 
Carter  &  Fitzhugh,  and  part  to  Love. 
Both  which  mortgages  Braxton  stipulated 
should  be  assigned  to  Morris;  who  was  to 
deduct  Carter  &  Fitzhugh's  debt  out  of  the 
purchase  money;  and  Braxton  was  to  set- 
tle with  Love,  and  make  a  complete  title 
to  Morris,  free  from  all  incumbrances,  ex- 
cept Mrs.  Moore's  dower  in  the  part  mort- 
gaged to  Love.  The  purchase  money  for 
the  whole  of  the  land  to  be  liquidated  in 
the  settlement  of  the  accounts  aforesaid. 

The  commissioners  reported  that,  after 
having  examined  the  di£Perent  accounts, 
together  with  the  vouchers  and  reasonings, 
as  well  on  the  part  of  Carter  Braxton,  as 
on  the  part  of  Robert  Morris;  and  after 
having  closed  the  account  between  Carter 
Braxton  and  Willing,  Morris  &  Co.,  by 
■carrying  the  balance  thereof  into  the  ac- 
count of  Robert  Morris  with   Carter  Brax- 


ton, they  found  a  balance  of  ;f957.  15.  10. 
as  per  account  annexed  to  the  report,  ac- 
companied with  the  following  remarks, 

1.  That  Carter  Braxton,  on  the  1st  of 
January,  1783,  gave  Robert  Morris  his  bond 
for   £S(ySl,  10.  6.    sterling;  which  was  not 

brought  into  the  account,  but  left  in 

291  full  force  *against  Braxton,  notwith- 
standing  some  objections    made  bj 

him  to  the  bond. 

2.  That  they  had  suspended  Braxton's 
claim,  against  Morris,  for  half  the  pur- 
chase money  and  charges  of  an  estate,  in 
England,  bought  by  Braxton,  as  he  had 
not  obtained  a  complete  title  to  it. 

3.  That  they  had  credited  Morris  with 
j^l41.  9.  S%.  charged  by  Braxton  for  half 
the  balance  of  the  sloop  Union  at  Cape 
Francois;  and  with  ;fl04.  12.  S^,  as  half 
the  balance  charged  by  Biaxton  for  mer- 
chandize at  the  Cape.  But,  as  there  re- 
mained some  merchandize  unaccounted  for 
by  Lory,  Plumbard  A  Co.  which  might  be 
sufficient  to  adjust  those  balances,  thej 
gave  alternative  directions,  so  as  to  credit 
or  debit  Morris  according  to  the  result, 
when  that  merchandize  should  be  accounted 
for. 

4.  That  Braxton's  claim  of  ;fl950.  14.  1. 
for  half  the  loss  on  military  stores  pur- 
chased of  Webb  A  Co.  was  not  admissible, 
unless  he  secured  Morris,  who  was  sued 
for  the  money  by  the  administrator  of 
Webb  A  Co.,  on  the  ground  that  Braxton 
had  used  his  name  as  a  partner. 

5.  That  they  had  suspended  the  claim  of 
Robert  Morris  for  £166.  13.  4.  on  account 
of  a  joint  adventure  with  Pleasants,  Shore 
A  Co.,  until  the  accounts,  respecting  that 
adventure,  were  settled. 

6.  That  the  court  would  decide  whether 
Morris's  charge  of  £698,  3.  6.,  for  half  the 
balance  of  Jonathan  Hudson's  account, 
should  be  allowed,  until  the  accounts  be- 
tween Braxton  and   Hudson   were    settled. 

7.  That  Robert  Morris  should  be  charged 
with  half  the  value  of  $639,  and  $151  paper 
money  received  by  him  of  J.  Bradford  of 
Boston,  after  that  species  of  currency  had 
ceased. 

8.  That  Braxton  was  credited  with 
jf  142.  18.  6.  the  value  of  Ramsdale's  bill  on 
Braxton  for  cost  of  stores  purchased  for  the 
sloop  Virginia ;  but  subject  to  the  right  of 
Morris  to  shew  that  he   had  not  charged  it 

to  the  United  States. 

292  ^^9.     That    Love's    mortgage    upon 
Westpoint,  had  not   been  discharged. 

Carter  Bratxon  excepted  to  the  report  of 
the  commissioners, 

1.  Because  he  was  not  allowed  sundry 
credits  against  Willing,  Morris  A  Co. 

2.  Because  a  charge  in  his  commission 
account  was  rejected. 

3.  Because  his  claim  for  some  green  beef 
was  not  allowed. 

4.  Because  he  was  overcharged  36.  6d. 
per  cwt.  for  a  parcel  of  tobacco,  and  was 
not  allowed  a  commission  on  the  transac- 
tion. 

5.  Because  his  claim  for  a  short  allow- 
ance, in  respect  of  a  difference  in  dates, 
was  rejected. 

6.  Because  he  had  not  been  credited  for 
the  merchandize  at  Cape  Francois. 

7.  Because  Morris  was  allowed  for  a  pre- 
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tended   short   credit   on    Dixons  &  Pag^e'a 
bills. 

8.  Because  Braxton  was  not  allowed  the 
full  amount  of  the  money  paid,  by  Bing- 
ham, to  Morris. 

9.  Because  Braxton  was  overcharged  for 
some  money  sent  by  Stewart. 

10.  Because  he  was  improperly  debited 
with  £680.  0.  10.,  without  crediting  him 
for  a  balance  paid  for  bills,  &c. 

11.  Because  he  was  not  allowed  for  a 
short  credit  upon  tobacco. 

12.  Because  he  was  debited  with  an  over- 
charge for  commissions. 

13.  Because  he  was  overcharged  for 
money  received  of  Peter  Whitesides  A  Co. 
arising  from  depreciation  at  improper 
dates. 

14.  Because  he  was  not  allowed  the  full 
amount  of  Cowper's  bill. 

15.  Because  he  was  not  allowed  for  the 
loss  sustained  by  the  default  of  Morris  in 
not    paying,    as   he   had   engaged  to  do,  a 

debt  due  from   Braxton  to  M'Call. 

293  *16.  Because    he    was  not   allowed 
half  the  price  of  the  English  estate. 

17.  Because  he  was  not  allowed  the  pur- 
chase money  for  the  Westpoint  lancT. 

18.  Because  his  claim  to  a  short  charge 
on  freights,  warehouse  rents,  Ac.  was 
rejected. 

The  county  court  disallowed  the  2d,  3d 
and  9th  exceptions ;  but  allowing  the  1st, 
4th,  5th,  6th,  7th,  8th,  10th,  11th,  12th,  13th, 
17th  and  18th,  directed  an  issue  to  be  joined 
upon  a  declaration,  then  filed,  to  ascertain 
the  damages  Braxton  sustained  by  non- 
payment of  M' Call's  debt. 

The  declaration  contained .  two  counts, 
that  is  to  say :  1.  A  count  for  non-payment 
of  the  debt,  without  charging  any  special 
damages.  2.  A  count  for  money  paid  and 
advanced  by  the  plaintiff  for  the  defend- 
ant. 

The  issue  was  joined;  and  found  for  the 
defendant. 

Various  other  proceedings  took  place  in 
the  county  court;  and  resulted  in  a  decree 
in  favour  of  Braxton ;  from  which  Willing, 
Morris  A  Co.  appealed  to  the  high  court  of 
chancery. 

The  high  court  of  chancery  directed  the 
commissioner  to  make  some  statements 
founded  on  the  above  mentioned  report  of 
the  commissioners  in  the  county  court ;  and, 
upon  the  coming  in  of  those  statements  on 
the  5th  of  October,  1793,  reversed  the  decree 
of  the  county  court,  and  ordered  Carter 
Braxton  to  pay,  to  Robert  Morris,  ;f 9627. 
12.  1.  with  interest  on  several  parts  thereof 
from  different  periods;  but,  if  Braxton 
before  the  first  day  of  March  thence  next 
following,  procured  a  sufficient  conveyance 
for  the  Westpoint  land ;  free  from  all  incum- 
brances, except  the  mortgage  of  Fitzhugh 
and  Carter,  and  the  dower  of  Mrs.  Moore; 
he  was  to  have  credit  for  ;f9181.  13.  4. ; 
and  if  he  paid  the  judgment  which  Webb's 
administrator  had  obtained  against  him 
and  Morris,  or  indemnified  the  latter 
against  it,  he  was  to  have  a  further  credit 
of  jf  1950.  14.  1.  But,  if  Robert  Morris  was 
compelled  to  pay  that  judgment,  then  he 
the    said    Morris  was    to    be  credited 

294  with  so  much  as  *the  payment  should 


exceed  the  said  ;^1950.  14.  1.  And  that 
when  the  tobacco  transactions  of  Lory, 
Plumbard  A  Co.  were  settled,  Braxton  was 
to  have  credit,  1.  For  any  money  that  Mor- 
ris's share  of  the  proceeds  should  fall  short 
of  ;f246.  2.  23^.  the  amount  of  balances  on 
the  sloop  Union,  and  the  merchandize  at 
Cape  Francois.  2.  For  half  of  any  loss 
which  might  appear  upon  the  final  settle- 
ment of  the  adventure  with  Pleasants, 
Shore  A  Co.  But,  if  the  amount  of  half 
the  proceeds  of  the  said  tobacco  should  ex- 
ceed the  ;f246.  2.  2^.,  Morris  was  to  have 
a  further  credit  for  the  same. 

Braxton  appealed  to  the  court  of  appeals. 

For  the  appellant,  it  was  insisted  that  the 
agreement  respecting  the  commercial  trans- 
actions ought  not  to  be  interpreted  accord- 
ing to  the  letter;  but  should  be  expounded, 
under  the  express  stipulation  in  the  last 
article,  by  the  principles  of  equity;  and 
consequently,  whenever  justice  required, 
that  it  should  be  disregarded,  it  ought  to 
be  departed  from.  That,  in  various  in- 
stances, the  commissioners  had  not  observed 
the  true  dates;  and  that  the  exceptions 
which  had  been  disallowed  by  the  chancel- 
lor, were  sustained  by  the  evidence.  That 
Braxton  ought  to  have  been  allowed  the 
price  of  the  Westpoint  land,  as  the  monies 
due  him  upon  the  accounts  would  discharge 
all  the  incumbrances  on  it,  and  the  getting 
in  of  the  legal  estate  was  matter  of  form, 
which  might  be  provided  for  at  the  time  of 
the  final  decree.  Langford  v.  Pitt,  2  Wms. 
629;  Gibson  v.  Patterson,  1  Atk.  12.  That 
the  commission  account  was  not  rightly 
settled ;  and  that  the  affair  of  Whitesides  A 
Co.,  was  improperly  adjusted,  as  Braxton 
ought  to  have  credit  at  an  earlier  date.  That 
Braxton  was  entitled  to  the  full  amount  of 
Cowper's  bill;  and  that  the  issue  directed 
by  the  county  court,  to  ascertain  the  loss 
sustained  by  the  non-payment  of  M'Call's 
debt,  was  improperly  framed,  as  it  did  not 
embrace  the  intended  object ;  and  therefore, 
that  a  new  issue  ought  to  be  directed. 
295  *For  the  appellee,  it  was  said,  that 

the  agreement  ought  to  be  construed 
according  to  the  letter,  except  where  par- 
ticular instances,  not  in  the  ordinary  course 
of  the  transactions,  could  be  shewn ;  for 
the  provision,  in  the  last  article,  did  not 
extend  to  all  cases  indiscriminately.  That 
the  debits  and  credits  stood  at  their  proper 
dates  in  the  report ;  and  that  the  exceptions 
which  the  chancellor  had  disallowed  were 
properly  disregarded.  That  Braxton  was 
not  able  to  make  a  clear  tide  to  the  West- 
point  land ;  and  therefore,  was  not  entitled 
to  credit  for  the  price,  as  the  incumbrancers 
would  exceed  the  purchase  money,  and 
there  was  not  the  least  probability  that 
Braxton  would  be  a  creditor  upon  any  view 
which  could  be  taken  of  the  account.  2 
Wm«*.  198;  1  Bro.  Ch.  75.  That  the  com- 
mission account,  and  the  affair  of  White- 
sides  A  Co.,  were  rightly  settled;  and  that 
Braxton  was  not  entitled  to  the  full  amount 
of  Cowper's  bill,  as  the  latter  retained  it  for 
the  unpaid  balance.  That  the  issue  directed 
by  the  county  court  embraced  the  object 
that  was  contemplated,  from  being  disre- 
garded in  such  cases;  and,  as  it  has  been 
found  for  the  defendant,  the  verdict  was 
conclusive,  as  to  the  damages  pretended  to 
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have  been    sustained  by  the  non-payment 
of  M'Call's  debt. 

In  reply  it  was  insisted,  that  the  provi- 
sion in  the  last  article  of  the  agreement 
was  general^  and  applied  to  all  cases,  where 
justice  required  that  the  rules  laid  down  in 
the  body  of  it  should  be  disregarded.  That 
Morris  was  apprized  of  the  incumbrances 
upon  the  Westpoint  land  at  the  time  of  the 
contract,  and  only  stipulated  for  a  removal 
of  that  of  L/Ove,  which  Braxton  had  a  right 
to  do  at  any  time,  as  no  period  short  of  the 
final  settlement  of  the  accounts  was  fixed ; 
and  therefore,  if  the  state  of  accounts  was 
in  his  favour,  the  price  of  that  estate  ought 
to  be  brought  to  his  credit ;  for  the  stipula- 
tLon  was  that  it  should  be  liquidated  in 
the  settlement^  which  amounted  to  an  agree- 
ment that  the  whole  intervening  titue 
was  to  be  allowed  to  get  in  the  incum- 
brance^  so  as  to  make  its  price  a 
2%  debit  in  the  account.  ^That  the  issue 
directed  by  the  county  court  was  mis- 
conceived, as  it  did  not  raise  the  question 
of  the  special  damage;  and  therefore  one 
more  suitable  to  the  nature  of  the  case,  and 
better  calculated  to  satisfy  the  conscience 
of  the  chancellor,  ought  to  be  directed* 

Cur.  adv.  vult.  < 

PENDLETON,  President,  said  that  the 
court  had  framed  a  decree  in  the  cause ; 
which  he  directed  to  be  read  by  the  clerk 
in  open  court,  and  entered  on  the  order 
book,  as  follows: 

The  court  having  maturely  considered 
the  transcript  of  the  record,  the  several  ex- 
hibits therein  referred  to,  and  the  argu- 
ments of  the  counsel,  is  of  opinion  upon 
the  several  heads  of  discussion  stated  in  the 
interlocutory  decree  of  the  said  high  court 
of  Chancery,  as  fellows: 

On  head  the  first.— *^The  claim  of  Carter 
Braxton  to  be  allowed  the  difference  in  de- 
preciation of  money  between  the  time  of 
payment,  as  stated  by  the  comtnisaioner, 
and  the  date  of  the  contracts  on  which  the 
money  became  due."  That  the  court  are 
not  precluded  from  this  discussion  by  the 
third  article  of  the  agreement,  No.  1,  but 
are  at  liberty  under  the  last  article  of  the 
said  agreement,  to  depart  from  the  princi- 
|>les  of  the  said  third  articles,-  if  right  and 
justice  between  the  parties  shall  require 
it.  That  the  connection  between  the  par- 
ties was  not  that  of  a  general  copartnery, 
but  particular  speculations,  in  which  the 
joint  stock  was  to  consist,  not  of  money, 
but  of  commodities,  to  be  purchased  and 
collected  by  Carter  Braxton,  from  time  to 
time;  and  when  received  by  him,  became 
joint  property,  who  was  alone  answerable 
to  the  vendors  for  the  price,  and  Willing 
&  Morris  and  Robert  Morris  accountable  to 
him  for  a  moiety  thereof  when  the  com- 
modity came  into  the  joint  stook;  and, 
therefore,  in  all  contracts  made  by  Brax- 
ton, which  were  executed  by  delivery  of 
the  commodity  at  the  time,  the  date  of  the 
contract  ought  to  regulate  the  scale  of 
depreciation,  without  respect  to  the 
297  time  of  payment;  but  *that  in  all 
executory  contracts  for  purchases 
made  by  him,  except  so  far  as  money  was 
really  paid  in  advance,  the  time  of  deliv- 
ery of  the  article  to  him,  ought  to  be  the 
rule ;  and    not  the  date   of  contract  or  time 


of  payment ;  and  that  in  the  case  of  to- 
bacco, the  time  of  delivery  shall  be  that  on 
which  the  inspectors'  notes  were  put  into 
the  hands  of  Braxton,  or  orders,  entitling 
him  to  call  on  the  inspectors  for  tobacco 
inspected,  and  this  rule  shall  be  recipro- 
cally applied  in  cases  of  purchases  made  by 
Willing  &  Morris  or  Morris,  and  in  this  ap- 
plication, it  appears  that  an  error  is  com- 
mitted in  entering  to  the  cx^dit  of  Willing 
&  Morris,  the  costs  of  the  brigantine  Brax- 
ton, as  in  January  one  thousand  seven  hun- 
dred and  seventy-seven,  instead  of  Novem- 
ber in  the  same  year,  since,  although  the 
said  brigantine  was  purchased  and  paid 
for  in  January,  she  was  bought  as  the 
property  of  Wilting  &  Morris,  and  remained 
so  until  the  said  month  of  November,  when 
it  was  agreed  that  she  should  become  joint 
property.  If  other  instances  occur,  they 
are  to  be  corrected  according  to  the  princi- 
ple before  established.  Under  this  head, 
there  would  appear  an  error  in  entering  to 
the  credit  of  Carter  Braxton,  six  thousand 
eight  hundred  and  twenty-three  pounds 
fourteen  shillings  and  nine  pence,  as  paid 
Nicholas  and  Jacob  Faulcon,  as  of  April 
one  thousand  seven  hundred  and  seventy- 
seven,  which,  by  the  testimony  of  Alexan- 
der Love  and  Charles  Irving,  appears  to 
have  been  paid  in  the  month  of  February 
preceding,  and  ought  to  stand  at  Carter 
Braxton's  credit  in  that  month,  but  it  being 
suggested  tha^t  this  error  hath  been  wholly 
or  in  part  corrected  in  the  accounts,  the 
parties  are  to  be  at  liberty  to  have  that 
error  and  its  correction  examined,  and 
properly  adjusted. 

On  head  the  second. — **A  claim  of  Carter 
Braxton,  of  short  allowance  for  loss  by  de- 
preciation on  mone3'  unused.^'  That  there 
appears  no  error  in  this  part  of  the  decree. 

On  head  the  third.— ** The  claim  of  Carter 
Braxton,,  to  be  allowed  for  the  difference 
between  specie  and  paper  money  on  the 
amount  of  Bingham's  bill  on  Mor- 
298  ris."  That  »with  this  bill,  Willing 
&  Morris  were  no  otherwise  concerned 
than  as  drawees  and  acceptors,  and  as  such, 
were  chargeable  with  the  money  in  April, 
one  thousand  seven  hundred  and  seventy- 
seven,  but  as  by  Carter  Braxton's  consent, 
the  money  was  to  remain  in  their  hands, 
as  a  deposit  to  answer  Wroe's  expei^se  in 
the  outfit  of  the  sloop  Spitfire,  the  applica- 
tion of  the  money  to  that  use,  as  stated  in 
the  accounts,  does  justice  in  that  respect 
between  the  parlies,  and  that  the  money 
received  by  Mr.  Griflfin  of  Wroe,  is  rightly 
charged  to  Carter  Braxton,  at  the  time  Mr. 
Griffin  received  it. 

On  head  the  fourth.— **The  claim  of  Car- 
ter Braxton  to  be  allowed  the  difference  in 
depreciation  on  the  money  paid  for  Dixons 
&  Page's  bills,  between  the  date  of  the 
bills  and  the  time  of  their  payment." 
That  this  claim  depending  on  the  state  of 
advances  at  the  time  the  bills  were  drawn, 
according  to  the  third  article  of  the  agree- 
ment. No.  1,  there  is  no  error  in  this  part 
of  the  decree,  unless  the  state  of  those  ad- 
vances shall  be  changed  by  the  corrections 
made  in  consequence  of  this  decree. 

On  head  the  fifth.— **The  claim  of  Carter 
Braxton  to  be  allowed  the  difference  be- 
tween  seventeen   shillings  and  six  pence, 
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and  twenty  shillingfs  per  hundred,  on  one 
hundred  and  sixty-six  thousand  three  hun- 
dred and  eighty-two  pounds  of  tobacco, 
paid  Beale  for  salt."  That  by  the  contract 
with  Beale  for  the  purchase  of  the  salt, 
amounting  in  paper  to  thirteen  thousand 
two  hundred  and  twenty-three  pounds, 
twelve  shillings  and  six  pence,  part  was  to 
be  paid  for  in  money,  and  part  in  tobacco, 
and  by  the  final  settlement  between  Brax- 
ton and  Beale,  the  above  quantity  of  to- 
bacco appears  to  have  been  allowed  in 
specie,  at  seventeen  shillings  and  six  pence 
per  hundred,  and  the  residue  of  the  money 
scaled  at  five  for  one.  The  twenty  shil- 
lings per  hundred  for  tobacco,  which  Beale 
speaks  of,  respects  the  tobacco  on  account 
of  vessels,  and  not  that  paid  on  the  salt 
account.  The  credit  which  Mr.  Braxton 
is  entitled  to  for  this  article,  is  two  thou- 
sand   four    hundred    and    forty-four 

299  pounds    fourteen   ^shillings    and    six 
pence   specie,  (not   two  thousand  six 

hundred  and  forty-four  pounds  fourteen 
shillings  and  six  pence,  stated  by  Beale, 
by  an  error  of  two  hundred  pounds  in  re- 
ducing the  money,)  and  if  it  is  not  so 
stated  to  his  credit  in  the  accounts^  it 
ought,  by  correction,  to  be  made  so. 

On  head  the  sixth.— ^*The  claim  of  Carter 
Braxton  to  be  allowed  the  difference  be^ 
tw^en  specie  for  which  the  green  beef  was 
received,  and  the  depreciation  at  the  time 
it  was  sold."  That  on  the  principle  now 
established,  Braxton  was  entitled  to  a  credit 
for  the  beef  when  it  was  received,  and 
to  be  debited  the  same  sum  when  it  was 
sold.  The  times  of  receipt  or  sale  are  not 
ascertained  with  precision,  but  probably 
t>oth  happened  in  the  month  of  March, 
one  thousand  seven  hundred  and  seventy- 
seven,  so  as  to  make  no  difference  either 
as  to  the  scale  of  the  depreciation  or  state 
of  advances;  and  therefore,  there  is  no  er- 
ror in  this  head  of  the  decree. 

On  head  the  seventh. — ^^The  claim  for 
allowances  respecting  Pleasants,  Shore  and 
Company,  and  Lory^  Plombard  and  Com- 
pany." That  there  is  no  error  in  this  part 
of  the  decree,  suspending  those  claims  as 
therein  stated. 

On  head  the  eighth.— **The  claim  of  Car- 
ter Braxton  to  be  allowed  for  Corbin*s  to- 
bacco at  the  date  of  contract."  That  there 
is  no  error  in  that  part  of  the  decree,  as  it 
is  supposed  the  tobacco  was  delivered  at 
the  time  of  the  contract,  since  the  contrary 
doth  not  appear.  The  next  claim  under 
this  head,  is,  ^'a  claim  of  Carter  Braxton 
for  short  credit  in  money  paid  Ingram  for 
the  Portsmouth  and  Pamunkey,  by  reducing 
the  paper  money  at  five  for  one,  instead  of 
three  for  one."  That  the  contract  between 
Braxton  and  Ingram  for  the  purchase  of 
these  sloops,  was  for  paper  money,  and  a 
reference  to  the  price  of  tobacco  at  three 
pounds  per  hundred,  was  only  made  to 
establish  a  scale  between  them  for  the  real 
value  of  the  paper  compared  to  specie,  and 
this  to  be  adjusted,  as  was  usual  in  con- 
tracts about  that  period,  by  the  price  of 
twenty  shillings  specie  per  hundred,  evinc- 
ing that    in    their    ideas,    three    for 

300  *one  was  the  real  scale   of   deprecia- 
tion, at  that  time ;  and,    according  to 

that  idea,  in  their  final    settlement  of   ac- 


counts, they  adjusted  the  paper  money  by 
the  ratio  of  twenty  shillings  per  hundred 
for  tobacco,  not  with  intention  of  favour  on 
either  side,  but  in  pursuit  of  their  real  con- 
tract. That,  under  the  third  and  last  ar- 
ticles of  the  agreement,  the  ideas  of  the 
parties  at  the  time  of  contract  ought  to 
controul  the  legal  scale  of  depreciation,  and 
entitles  Braxton  to  a  credit  for  specie,  on 
the  three  thousand  six  hundred  and  seventy 
pounds  paper,  reduced  by  a  scale  of  three 
for  one,  and  on  four  thousand  two  hundred 
pounds  at  five  and  an  half  for  one,  on  ac- 
count of  the  money  paid  Ingram  for  these 
vessels.  And,  therefore,  there  is  error  in 
so  much  of  the  decree  as  establishes  the 
credit  for  the  specie  value  reducing  the 
whole  by  a  scale  of  five  for  one. 

On  head  the  ninth.— ** The  claim  of  Carter 
Braxton  respecting  half  the  purchase  of 
Ball's  estate."  That  the  agreement  of  the 
parties  in  Henrico  court,  in  the  month  of 
August,  one  thousand  seven  hundred  and 
eighty-nine,  to  annul  this  contract,  will 
operate  as  a  final  discharge  of  Morris  from 
every  item  of  charge  on  that  occasion,  but 
if  at  a  former  period  Braxton  had  advanced 
money  for  that  purchase,  the  same  ought 
to  stand  allowed  him  in  the  table  of  ad- 
vances, from  the  time  of  payment  to  that 
of  annulling  the  contract; 

On  head  the  tenth. — **  The  claim  of  Carter 
Braxton  for  the  damages  he  sustained  in 
consequence  of  Morris's  not  having  paid 
the  debt  due  from  Braxton  to  Archibald 
M'Call,  according  to  promise. ' '  It  appears, 
that  November  the  sixteenth,  one  thousand 
seven  hundred  and  seventy -eight,  Braxton 
having  accepted  Cooper's  bill,  for  sixteen 
thousand  pounds,  drawn  by  Morris  on  his 
private  account,  requests  Morris  to  pay 
this  private  debt  to  M'Call,  expressing  his 
hopes  that  there  are  in  the  hands  of  White- 
sides  and  Company,  sufficient  effects  to  an- 
swer it.  Morris,  in  a  letter  to  Braxton,  of 
December  eighth,  following,  speaking  of 
the  acceptance  of  Cooper's  bill,  says, 
301  ^4t  is  well,  and  *your  obligation  to 
M'Call  shall  be  discharged."  The 
deposition  of  M'Call  proves,  that  he  wrote 
to  Braxton  in  the  beginning  of  one  thou- 
sand seven  hundred  and  seventy-nine,  de^ 
manding  payment  of  this  debt,  evincing 
that  he  would  have  received  it,  yet  it  doth 
not  appear  that  Morris,  throughout  that 
year,  offered  to  pay  M'Call,  nor  until  early 
in  one  thousand  seven  hundred  and  eighty, 
when  a  kind  of  loose  offer  of  payment  was 
made  by  Whitesides,  and  refused  by  M'Call ; 
and  this  court  is  of  opinion,  that  Morris 
having  undertaken  to  pay  this  debt,  and 
prevented  Braxton  from  discharging  it  then 
by  other  convenient  means,  is  .  bound, 
however  the  state  of  advances  between  the 
parties  might  then  be,  torecompence  Brax> 
ton  for  his  damages  sustained  by  the  de- 
fault; to  ascertain  the  quantum  of  which 
damages  should  have  been  referred  to  a 
jury  instead  of  the  issue  tried,  which  was 
so  made  up  as  to  depend  upon  the  state  of 
advances;  the  verdict  upon  that  issue, 
therefore;  is  unsatisfactory,  and  ought  to 
be  set  aside,  and  a  new  issue  directed  to  be 
tried  to  ascertain  the  quantum  of  damages 
for  the  nonpayment;  which  being  tried 
and  certified  to  the  satisfaction  of  the  said 
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high  court  of  chancery,  the  amount  thereof 
ought  to  be  allowed  the  said  Braxton  in 
account. 

On  head  the  eleventh.— ** The  claim  of 
Carter  Braxton  to  be  allowed  for  the  differ- 
ence to  his  prejudice  in  his  being  charged 
with  ten  thousand  dollars  by  Morris,  which 
he  alleges  was  sent  him  on  account  of  the 
public."  That  there  is  no  error  in  this 
part  of  the  decree,  which  appears  supported 
by  the  correspondence. 

On  head  the  twelfth.— **The  claim  of 
Carter  Braxton  for  short  credit  in  commis- 
sions." That  from  the  correspondence 
between  the  parties,  it  appears  that  Brax- 
ton claimed  a  commission  of  five  per  cent, 
on  the  amount  of  purchases,  and  five  per 
cent,  on  the  amount  of  sales.  Morris  ob- 
jects to  it  as  too  high,  but  seems  to  yield, 
if  Braxton  insists  on  it,  threatening  him, 
however,  with  contracting  the  business,  or 
changing  his  agent :  upon  which,  Braxton 
leaves  it  entirely  to  Morris  to  settle  as 
302  he  pleased;  and  so  it  rested  *until 
December  the  thirty-first,  one  thou- 
sand seven  hundred  and  seventy-nine, 
when  Braxton  resumes  his  claim,  and  states 
his  great  fatigue,  trouble  and  expense,  in 
support  of  it.  Morris,  in  answer,  Febru- 
ary' the  third,  one  thousand  seven  hundred 
and  eighty,  agrees  it  may  be  as  Braxton 
thinks  right;  which  is  considered  as  an 
acquiescence  in  Braxton's  charge  of  com- 
missions, and  so  Morris  appears  to  have  un- 
derstood it,  from  the  testimony  of  Charles 
Irving ;  that  therefore  Braxton  is  entitled 
to  five  per  cent,  commissions  on  the  amount 
of  all  purchases,  and  on  the  amount  of  all 
sales,  accountable  himself  to  his  sub-agents 
for  their  commissions  or  reward :  and  there 
is  error  in  this  part  of  the  decree,  and  the 
error  in  the  accounts  is  to  be  corrected. 

On  head  the  thirteenth. — ^*  Braxton's 
claim  for  a  specific  execution  of  the  <Lgree- 
ment  as  to  the  Westpoint  lands."  That 
although  Braxton  was  not  able,  at  the  time 
of  the  contract,  to  make  a  complete  title  to 
Morris,  on  account  of  I^ove's  incumbrance, 
yet  by  the  principles  of  equity,  he  was 
entitled  to  a  specific  performance,  if  he 
was  able  to  do  so  at  the  time  of  the  decree, 
or  within  a  reasonable  time  thereafter, 
usually  allowed ;  and  for  this  a  precedent  is 
furnished  in  this  court,  in  the  case  of 
Pollard  against  Rogers,  ante,  239;  and 
therefore,  there  is  no  error  in  either  the 
interlocutory  or  final  decree  on  this  sub- 
ject, which  are  affirmed  with  this  addition, 
that  the  time  allowed  Braxton  to  perform 
the  condition  be  extended  by  the  final  de- 
cree, so  as  to  comprehend  the  same  time 
as  formerly  allowed. 

On  head  the  fourteenth. — "The  claim  of 
Braxton  to  be  allowed  the  difference  be- 
tween allowing  Dorcus's  bill  at  the  date 
instead  of  the  time  of  payment."  That 
this  bill,  drawn  by  Braxton's  sub-agent 
upon  him,  doth  not  come  within  the  third 
article  of  the  agreement  No.  1,  respecting 
bills  draw  between  the  parties;  but  when 
the  bill  was  paid,  was  an  advance  of  so  much 
money  by  Braxton,  and  to  be  then  charged: 
therefore  no  error  in  this  part  of  the  decree. 

On  head   the    fifteenth.— **The   claim  of 

n.xton      to      be      allowed     for    Cooper's 
^e    bill    at    the    time     of    acceptance. 


303  *instead    of    being    allowed    for  his 
several   payments    at    the  time  they 

were  made."  That  if  Braxton  had,  by  ac- 
cepting this  bill,  discharged  Morris  from 
all  liability  to  Cooper  for  the  money,  he 
would  have  had  a  right  to  charge  the 
whole  at  that  time,  independent  of  the  state 
of  advances;  but  as  Cooper  retained  the 
bill,  and  Morris  was  liable  to  him  till 
actual  payment,  Braxton  can  only  be  al- 
lowed those  pa^'ments  when  made,  unless  a 
change  in  the  state  of  advances  shall  en- 
title him  to  charge  the  money  from  the  date 
of  the  bill,  according  to  the  agreement  No. 
1. 

On  head  the  sixteenth. — '*The  claim  of 
Braxton  to  be  allowed  for  a  moiety  of  Hud- 
son's bad  debt."  That  there  is  no  error  in 
this  part  of  the  decree. 

On  head  the  seventeenth. — **The  claim 
of  Braxton  on  account  of  Webb  and  Com- 
pany. ' '  This  being  a  joint  demand  against 
the  company,  of  which  no  part  has  been 
paid  by  either,  but  both  sued  for  the  recov- 
ery of  it,  the  item  of  one  thousand  nine 
hundred  and  fifty  pounds  fourteen  shillings 
and  one  penny  sterling,  charged  by  Brax- 
ton for  a  moiety  thereof,  ought  to  be  wholly 
discarded  from  the  account,  and  the  even- 
tual charge  made  to  depend  upon  the  recov- 
ery, and  the  discharge  thereof  by  both  or 
either  party :  and  this  part  of  the  decree 
ought  to  be  so  modelled  as  to  effect  that 
purpose. 

On  head  the  eighteenth. — **The  claim  of 
Braxton  for  the  difference  in  being  allowed, 
at  an  improper  time,  credit  for  the  balance 
of  the  money  due  from  Whitesides  and 
Company  to  him."  That  Whitesides  and 
Company  were  accountable  to  Braxton  for 
the  balance  of  eight  thousand  three  hundred 
and  eighteen  pounds  five  shillings  and  six 
pence,  in  July,  one  thousand  seven  hundred 
and  seventy-nine,  when  the  account  of  sale 
was  closed,  and  not  before ;  and  in  like 
manner  for  the  sales  of  the  remaining 
goods,  when  the  account  of  them  was  ren- 
dered. At  the  same  periods,  Robert  Morris 
ought  to  be  chargeable  to  Braxton,  not  as 
a  partner  of  that  house,  but  as  having 
had  Braxton's  order,  in  one  thousand 
seven  hundred  and  seventy-eight,  to 

304  *receive  the  money,  and  was  entitled 
to  a  credit  for  it  with  that  company, 

at  the  periods  when  they  became  answer- 
able, and  the  rather,  as  Whitesides  and 
Compan)*,  in  their  letter  to  Braxton  of  July 
the  thirteenth,  one  thousand  seven  hundred 
and  seventy-nine,  stating  the  balance,  say, 
'*  which  sum  we  shall  account  for  with  Mr. 
Morris,  whom  you  will  please  to  charge 
therewith."  How  this  money  is  credit^, 
the  court  are  not  able  to  discover ;  but  if  it 
be  not  credited  according  to  the  foregoing 
principles,  is  to  be  corrected  and  made  con- 
formable thereto. 

On  head  the  nineteenth. — "The  claim  of 
Carter  Braxton  to  be  allowed  for  a  supposed 
error  in  the  state  of  the  sterling  bond." 
That  this  court  do  not  take  upon  them  to 
decide  whether  this  bond,  bearing  an  inter- 
est of  six  per  cent.,  be  usurious  and  void 
at  law  or  not,  the  decision  of  which  belongs 
properly  to  a  court  of  law ;  but  if  it  was 
there  adjudged  to  be  so,  this  court  would 
relieve   against     that    judgment,     on    the 
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ground  of  ita  being  a  fair  transaction,  and 
decree  just  compensation.  The  items  of  the 
account  for  which  the  bond  was  given,  ap- 
pear to  be  wholly  unexceptionable,  pro- 
vided that  there  was  either  deducted 
previous  to  taking  the  bond,  or  Morris  is 
otherwise  charged  iti  the  accounts  for  his 
proportion,  according  to  his  share  in  the 
privateer,  (independent  of  the  defaults  of 
other  partners,  for  which  he  is  not  to  be 
accountable,)  of  the  money  paid  for  the 
Portuguese  vessel.  The  papers  do  not  en- 
able the  court  to  decide  whether  this  has 
been  done  or  not :'  if  not,  the  decree  is  to 
be  changed,  so  as  to  correct  that  error. 

Upon  the  whole  matter,  it  is  decreed  and 
ordered,  that  such  parts  of  the  interlocutory 
and  final  decrees  as  are  before  stated  to  be 
without  error,  be  affirmed;  that  such  parts 
as  are  stated  to  be  erroneous  be  reversed ; 
and  that  the  appellees  pay  to  the  appellant 
his  costs  by  him  expended  in  the  prosecu- 
tion of  his  appeals  aforesaid  here,  and  the 
cause  is  remanded  to  the  said  high  court 
of  chancery  to  have  the  directory  and  even- 
tual parts  of  the  said  decrees  enquired  of, 
and  proceeded  on  according  to  the  princi- 
ples respectively  laid  down  as  to  each  part. 


305      *Qoodwyn  v.  Taylor,  Ex'or  of  William- 
son. 

[April.  1795.] 

Wlll^CottStructloit— Liff«  Estate  with  Superadded 
Power  of  Disposition.*— Devise  to  testator's  daugh- 
ter E.  C.  of  £4000  in  the  firovernment  funds  during 
her  life;  land  after  her  death,  the  interest  to  his 
four  ffrand  children:  and.  at  their  decease,  the 
principal  and  Interest  to  be  disposed  of  by  them,  to 
their  heirs,  in  such  proportion,  as  they  by  their 
wills  respectively  may  direct;  and,  in  case  of  the 
death  of  his  srrand  daughter  S.  C.  her  part  to 
his  ffrand  daughter  E.  C. 

The  grand  children  took  the  absolute  property  in 
the  stock,  after  the  death  of  the  testator's  daughter 

E.  a 

Williamson,  by  his  will  in  1787,  devised 
to  his  daughter  Elizabeth  Clements  and  her 
children,  as  follows :  **I  also  give  to  m^-  said 
daughter  the  interest  of  four  thousand 
pounds  in  the  government  funds  during  her 
life,  and  after  her  death  I  give  the  interest 
of  the  above  one  fourth  to  each  of  my  grand 
children  Sarah  Cocke,  Elizabeth  Clements, 


*Pee  Simple-  How  Created-  Life  EsUte  with  Unilm- 
ited  Power  of  Disposition.- In  Milhollen  v.  Rice,  18  W. 
Va.  .588,  the  court  said:  "I  do  not  understand,  as 
counsel  contend,  that  the  court  held,  either  in  this 
case  (Shermer  v.  Shermer.  1  Wash.  266),  or  in  the 
case  of  Goodwin  v.  Taylor,  4  Call  806,  that  a  life  estate, 
with  superadded  power  of  unlimited  disposition, 
would  be  held  for  that  reason  to  be  a  fee  simple. 
We  have  seen  that  the  overwhelming  weight  of 
authority,  both  English  and  American,  is  opposed 
to  such  conclusion."  See  pp.  519,  524  of  Milhollen  v. 
Rice,  gupra.  But  see  2  Min.  Inst.  (4th  Ed.)  p.  1078, 
and  foot-note  to  May  v.  Joynes.  SO  Gratt.  602. 

Some— Sane— Same— Rule  in  Shelley's  Case.— In  Mil- 
hollen V.  Rice,  18  W.  Va.  641.  the  court,  in  referring 
to  the  principal  case,  said:  "In  that  case  the  power 
was  not,  to  dispose  of  to  his  heirs,  but  to  dispose  of 
to  their  heirs  in  such  proportion  as  they  m^y  direct. 
Which  seems  to  me,  to  be  essentially  different, 
though  this  difference  does  not  seem  to  have  at- 
tracted the  attention  of  the  court  In  that  case.  In 
truth  this  language  seems  to  have  been  thrown  in 
by  the  court  at  the  close  of  its  opinion  without  much 
consideration. 

"It  really  made  no  difference  in  that  case,  whether 
the  word  heir  Included  devisees  or  not.  The  case 
must  have  been  decided  in  the  same  way,  whether 
these  words  were  so  construed  or  not.  It  was 
decided,  as  it  was,  because,  as  we  have  seen,  the  case 
was  held  to  come  within  the  rule  in  Shelley's  Case; 
and  not  because  the  testator  intended  to  give  more 
than  a  life  estate  to  the  devisee.    And  from  what  we 
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Frances  Clements  and  John  Clements,  and 
at  their  decease  the  principal  and  interest 
to  be  disposed  by  them  to  their  heirs  in 
such  proportion  as  they  by  their  wills  re- 
spectively may  direct ;  and  in  case  of  the 
death  of  my  grand  daughter  Sarah  Cocke 
without  issue,  I  give  her  part  to  my  grand 
daughter  Elizabeth  Clements.''  Robert 
Goodwyn  and  Elizabeth  Clements  the  grand 
daughter  intermarried;  and  soon  after  Eliz- 
abeth Clements  the  daughter  released,  to 
them,  her  right  in  a  thousand  pounds  of 
the  public  debt  aforesaid.  Mrs.  Goodwyn 
died  intestate,  leaving  her  mother  and  hus- 
band both  alive:  Whereupon,  Robert  Good- 
wyn as  administrator  of  his  wife,  brought 
suit  against  Taylor  as  executor  of  William- 
son, for  the  thousand  pounds.  The  county 
court  decreed  payment;  but  the  court  of 
chancery  reversed  the  decree,  and  Goodwyn 
appealed  to  the  court  of  appeals. 

Ronald,  for  the  appellant.  The  grand 
children  were  each  entitled  to  one  fourth  of 
the  principal  of  the  certificates.  This  was 
obviously  necessary  to  effect  the  meaning 
of  the  testator :  for  otherwise  their  children 
would,  upon  failure  to  appoint,  have  taken 

nothing,  although  the  testator  in- 
306      tended  *they  should   have  an    actual 

interest  in  the  subject.  The  power 
to  dispose  of  the  principal  and  interest,  to 
their  heirs,  was  a  gift  of  the  whole  to  the 
grand  children.  For  a  power  to  give,  to 
whomsoever  the  devisee  pleases,  carries  the 
absolute  property.  2  Vcrn.  181;  1  Wms. 
149;  Shermer  v.  Shermer's  ex'ors.  in  this 
court,  1  Wash.  266.  And  a  power  to  dispose 
of  a  personal  thing  to  the  heirs  indefinitely, 
whether  understood  as  heirs  general  or 
special,  amounts  to  the  same  thing;  for 
there  is  no  distinction  between  them,  when 
a  chattel  is  the  subject  of  bequest. 

have  heretofore  said,  the  rule  in  Shelley's  Case 
would  have  applied  to  it  just  as  certainly,  had  the 
power  to  dispose  of  to  their  heirs  been  interpreted 
to  mean  legal  heirs,  as  when  interpreted  to  mean 
them  and  also  devisees.  I  regard  the  expression 
by  the  court  of  its  opinion  on  this  subject,  as  a  mere 
obiter  dictum/' 

In  Milhollen  v.  Rice,  18  W.  Va.  560.  the  court  said: 
"The  case  of  Shermer  v.  Shermer,  1  Wash.  26C  and 
Ooodtoin  v.  Taylor,  4  Call  905,  were,  as  we  have  seen, 
probably  decided  on  the  ground,  that  the  life  tenant, 
by  suffering  herself  to  die  intestate,  had  construct- 
ively executed  the  power  of  attorney  by  disposing 
of  the  property  to  her  heirs,  and  she  thus  having  a 
life  estate  with  remainder  to  her  heirs  under  the 
will,  the  rule  in  Shelley's  Case  applied,  and  her  life 
estate  was  enlarged  to  a  fee  simple.  But  it  may  be, 
these  cases  were  decided  on  the  ground,  that  the 
powers  given  were  powers  in  the  nature  of  a  trust, 
and  being  unexecuted,  the  court  would  enforce  the 
trust,  and  give  the  property  to  her  heirs;  and  thus 
taking  it  under  the  wills  respectively,  she  having  a 
life  estate,  and  her  heirs  a  remainder  in  fee,  under 
the  wills  respectively,  the  rule  in  Shelley's  Case 
applied,  and  her  life  estate  was  enlarged  to  a  fee 
simple.  If  these  cases  were  decided  on  this  prin- 
ciple, they  are  strong  cases  to  give  the  real  estate 
in  the  case  before  us  to  her  heirs,  under  the  will  of 
William  Milhollen;  for  we  have  seen,  the  rule  in 
Shelley's  Case  can  have  no  application  In  this  case." 

The  same  will  that  was  construed  in  the  principal 
case,  came  up  for  construction  In  Wllklns  v.  Taylor, 

5  Call  150;  and  the  judges,  citing  the  principal  case, 
decided  in  conformity  with  IL  See  Wllkins  v.  Tay- 
lor, Wythe  838. 

See  the  principal  case  cited  In  Moore  v.  Brooks,  12 
Gratt.  151;  Bradley  v.  Mosby,  8  Call  02;  Milhollen  v. 
Rice,  18  W.  Va.  531.  543.  See  the  principal  case 
reported  In  2  Wash.  74. 

Executory  Limitation— "Dying  without  Issue. "—The 
principal  case  is  cited  In  Newby  v.  Blakey,  8  ^ — 

6  M.  60.  and  Wllkins  v.  Taylor,  5  Call  157. 
point  that  a  limitation  over,  after  an  ir 
failure  of  issue,  is  void,  as  being  too  rem< 
Riddick  V.  Cohoon.  4  Rand.  547. 
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have  g^one  to  mitigate  damages;  but  that 
the  court  never  interferes  with  the  verdict  in 
an  action  of  tort,  unless  the  sum  found  is 
excessive ;  which  could  not  be  pretended  in 
the  present  else.  That  the  appellant  had 
less  reason  to  complain  of  this,  as  he  had 
brought  a  cross  suit,  and  recovered  com- 
pensation for  the  personal  affront  received 
by  whipping  the  slave,  without  his  knowl- 
edge, and  could  not  require  further  allow- 
ance, for  the  same  thing,  under  pretence  of 
mitigating  the  damages.  That  the  motion 
for  a  new  trial,  upon  the  grounds  now  con- 
tended for,  had  been  twice  overruled  by  the 
judge  of  the  district  court;  and  that  his 
judgment  ought  to  be  conclusive. 

Cur.  adv.  vult. 

LYONS,  Judge,  delivered  the  resolution 
of  the  court,  as  follows : 

The  court  is  of  opinion,  that  this  was  not 
a  case  for  relief  in  equity,  upon  any  of  the 
principles  which  have  hitherto  regulated 
new  trials. 

If  Elliot  and  Roy  had  been  his  only  wit- 
nesses, proper  steps  were  not  taken,  by  ap- 
pellant, to  procure  their  attendance.  For 
the  first  was  not  summoned  by  him  at  all, 
and  the  subpoena  for  the  other,  instead  of 
being  delivered  in  due  season  to  the  sheriff, 
was  sent,  by  a  servant,  to  the  witness  him- 
self, so  late  that  it  did  not  reach  him  until 
the  day  of  appearance,  and  then  at  such  a 
distance  from  the  place  of  trial,  that  there 
was  not  the  least  probability  that  he  could 
reach  it  in  time. 

The  laches  of  the  appellant,  however,  does 
not  rest  here ;  for  he  made  no  other  prepa- 
ration for  the  trial;  but  came  on 
278  *to  Richmond,  without  apprizing  his 
counsel  of  what  he  had  done  with  re- 
gard to  those  witnesses,  and  left  the  cause 
to  its  fate. 

All  this  betrayed  such  gross  negligence, 
that  were  the  witnesses  more  material  than 
they  appear  to  be,  there  would  be  no  ground 
for  a  court  of  equity  to  relieve  the  appellant 
against  the  consequences  of  his  own  care- 
lessness and  inattention. 

Those  witnesses,  however,  were  not  so 
important  as  the  appellant's  counsel  repre- 
sents. For  they  prove  the  assault  and  the 
transactions  which  led  to  it  much  in  the 
same  manner  that  several  other  persons  do ; 
and  all  that  the  counsel  contends  for  is, 
that  some  circumstances  (of  no  great  con- 
sequence) which  they  relate,  might,  possi- 
bly, have  lessened  the  damages. 

But,  independent  of  the  fact  that  the  ap- 
pellant, which  the  bill  does  not  deny, 
might,  in  effect,  have  proved  the  same 
things  by  other  witnesses,  the  damages 
were  not  excessive ;  and  the  court  does  not 
incline  to  weigh  the  quantum  with  scrupu- 
lous nicety,  as  the  trial  was  fair,  and  the 
appellant  had  brought  a  cross  action,  upon 
the  same  testimony,  for  whipping  the  slave, 
and  recovered  vindictive  damages,  there 
being  no  actual  loss  of  service  sustained. 

Besides  no  motion  was  made  for  a  con- 
tinuance of  the  cause,  but  the  parties  vol- 
untarily went  to  trial  without  any  surprize; 
for  the  testimony  complained  of  in  the  bill 
was  consented  to,  and  even  solicited  by  the 
appellant's  counsel. 

After  which,  it  would  be  an  indulgence 
never  before  allowed,  if  a  new  trial  were  to 


be  granted  by  a  court  of  equity,  when  it 
had  been  twice  refused  by  the  judge  who 
tried  the  cause ;  who  was  acquainted  with 
all. that  passed  at  the  trial;  and  who  de- 
cided, no  doubt,  upon  the  same  represen- 
tation, as  the  complainant  went  to 
Fredericksburg,  and  probably  furnished  the 
same  excuses. 

But  it  was  said  that  the  appellant  was 
absent  when  the  cause  was  called  for  trial; 
and  therefore  could  not  move  for  a  contin- 
uance. 
279  *His  absence,  however,  was  volun- 
tary; and  his  whole  conduct,  with 
respect  to  preparation  for  the  trial,  shewed 
the  utmost  unconcern  about  it. 

If,  under  such  circumstances,  equity  were 
to  interfere,  suits  would  be  perpetual,  and 
litigation  would  never  be  at  an  end. 

The  decree  is  to  be  affirmed. 


Foushae  v.  Lea. 

[April,  17».] 
BqaltsMe  Relieff->AirBtiist    JadgiiiciiU— Qromdc'-A 

court  of  equity  will  occasionally  relieve,  where 
the  common  law  ffives  no  remedy;  or  Jad^ment 
has  been  obtained  by  surprise,  or  inadvertence. 

Sane— Same— Same— Case  at  Bar.— if  the  party  has 
sent  a  subpoena  in  time  to  the  sheriff  of  the  coooty 
where  the  witness  resides,  he  has  used  due  dili- 
gence: And  if  the  witness  does  not  attend,  and 
the  party  has  not  been,  otherwise,  in  fault,  the 
cause  ouffht  to  be  continued. 

New  Trial-riotloa  for- When  flade- Verdict  Ceotrary 
to  Bvideiice.t— If  the  defendant's  counsel  means  to 
move  for  a  new  trial,  because  the  flndinr  of  the 
Jury  is  contrary  to  evidence,  he  is  not  bound  to  do 
it  at  the  time  the  verdict  is  rendered,  but  may 
postpone  It  to  another  day  of  the  term. 

Same— Same— Absence  of  Trial  Justice— Reilef.— And  if 
one  of  the  J  ustices  who  tried  the  cause  does  not 
attend  on  the  day  of  the  motion,  so  that  a  qnorum 
cannot  be  had  to  decide  upon  it  that  will  be  ffronnd 
for  relief  in  a  court  of  equity. 

Same— Place  of  New  Trial— Assent  of  Parties.— If  the 
chancellor  refuses  to  dissolve  the  injunction,  and 
parties  consent  that  the  new  trial  shall  be  had  in 
a  particular  county,  the  chancellor,  on  the  motion 
of  either  party,  may  direct  the  trial  to  be  at  a 
different  place,  without  the  assent  of  the  other. 

Foushee  brought  case,  in  the  county  court 
of  Henrico,  against  I^ea,  who  resided  in 
Philadelphia,  for  not  accepting  a  lease,  for 
one  year,  of  a  house  in  the  city  of  Rich- 
mond. At  the  first  trial  of  the  cause,  John 
Banks  was  examined  as  a  witness  for  the 
defendant;  but,  the  jury  disagreeing,  no 
verdict  was  rendered.  Lea's  counsel  issued 
subpoenas  for  his  witnesses  in  due  time  be- 
fore the  next  court ;  but,  Banks  t>eing  ab- 
sent on  a  visit  to  Norfolk,    the  sheriff  had 

not  an  opportunity  of  summoning  him. 
280      When    the   cause   was   called,  *Lea's 

counsel  moved  for  a   continuance,  oo 

*Eqaitable   Relief— A^rainst  Judgments  —  QrouDds  — 

See  the  principal  case  cited  in  Terrell  v.  Dick,  1  Call 
658,  and  disting-nished  in  Hudson  v.  Kline,  9  Gratt 
S8&.  See/oot-^noU  to  Byrne  v.  Edmonds.  23  Gratt 
200  :  Ross  V.  Pynes,  8  Call  568  ;  and  monographicnofe 
on  "Judgments"  appended  to  Smith  v.  Charlton.  7 
Qratt.  425. 

tChancery  Court— New  Trial-Certifying  Verdict  -As 
to  certify  I  nsr  the  verdict,  when  the  chancery  court 
grants  a  new  trial,  see  the  principal  case  cited  in 
Wilson  Y.  Rucker,  1  Call  518. 

In  Miller  v.  Wills.  95  Va.  851,  28  S.  E.  Rep.  837,  it  is 
said  :  "In  Foushee  v.  Lea,  4  Call  279,  the  court  of  law. 
which  tried  the  issue  ont  of  chancery,  having  certi- 
fied to  the  chancellor  '  that  strong  testimony  was 
offered  on  both  sides  sufficient  to  have  established  a 
verdict  In  a  court  of  law  In  favonr  of  either  plain- 
tiff or  defendant.'  this  court  held,  upon  an  appeal, 
that  *  the  chancellor  did  right,  therefore,  in  declar- 
\ng  himself  satisfied,  as  the  jury  were  the  proper 
Judges  of  the  facts.'  See  also.  McRae  v.  Woods.  1 H. 
&  M.  548,  and  Steptoe  v.  Flood.  81  GratL  842." 
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accottnt  of  the  non-attendance  of  Banks ; 
and,  by  way  of  inducement,  offered  to  ad- 
mit the  depositions  of  the  witnesses  for 
Foushee,  instead  of  their  viva  voce  testi- 
mony, upon  the  trial  of  the  cause :  But  the 
court  refused  the  continuance,  and  Foushee 
obtained  a  verdict  and  judgment.  On  the 
next  day,  Lea*s  counsel  moved  for  a  new 
trial;  but  there  being  only  four  justices 
on  the  bench,  one  of  whom  had  not  sat  in 
the  cause,  and  therefore  declined  to  give 
any  opinion,  the  court  refused  to  go  into 
the  question,  and  the  motion  fell. 

I^ea  then  filed  a  bill,  in  the  high  court  of 
chancery,  stating  the  circumstances  afore- 
said ;  denying  that  the  contract  had  ever 
been  perfected;  and  charging  that  the 
treaty  was  entirety  off,  without  completion ; 
and  that  Foushee  afterwards  offered  to  rent 
the  house  to  Banks.  Prayer  for  injunction, 
and  general  relief. 

The  answer  insisted  that  the  contract 
was  complete ;  and  that  the  offer,  to  Banks, 
was  after  the  complainant  had  refused  to 
perform. 

Banks  and  others  were  examined  with 
respect  to  the  contract,  as  well  as  to  prove 
the  issuing  of  the  subpoenas,  the  absence 
of  Banks,  the  refusal  of  the  continuancei 
and  the  failure  of  the  motion  for  a  new 
trial. 

Upon  a  motion  to  dissolve  the  injunction, 
the  following  order  was  made:  "The  court 
being  of  opinion  that  the  injunction  ought 
not  to  be  dissolved ;  by  consent  of  the  par- 
ties by  their  counsel,  a  new  trial  is  to  be 
had  between  them  in  the  county  court  of 
Henrico,  and  the  verdict  of  the  jury  there- 
upon is  to  be  certified  to  this  court  for  their 
information." 

The  venue  was  afterwards  upon  the  mo- 
tion of  Idea's  counsel  changed  to  the  district 
court  of  Fredericksburg;  then,  on  the  mo- 
tion of  Foushee' s  counsel,  to  the  district 
court  of  King  &  Queen  ;  and  subsequently 
on  the  motion  of  L/ea's  counsel  back  again 
to  Fredericksburg:  but,  by  consent  of  the 
parties,  none  of  the  landlords  or  tenants  of 
houses    in    that   town   were    to   be   of  the 

jury. 
281  *The  cause  was  tried  in  Fredericks- 

burg without  any  further  objection ; 
and  a  vet^ict  was  found  in  favour  of  the 
defendant,  the  court  ordering  it  to  be  cer- 
tified to  the  chancellor,  That  strong  testi- 
mony was  offered  on  both  sides,  sufficient 
**to  have  established  a  verdict  in  a  court 
of  law  in  favour  of  either  plaintiff  or  de- 
fendant.*' 

In  consequence  of  which,  Foushee  made 
affidavit.  That  he  had  a  little  before  the 
trial  discovered,  that  Goode  was  a  material 
witness  for  him,  but  had  not  summoned 
him,  because  he  had  understood  that  he 
had  received  a  fall  from  his  horse,  which 
would  render  him  unable  to  attend:  and 
that  he  had  likewise  discovered  since  the 
trial  that  Henry  Banks  was  a  material  wit- 
ness for  him. 

Goode  deposed,  that  upon  going  into  the 
above  mentioned  house  one  day,  he  found 
Foushee  there  with  a  stranger,  and  asked 
him  if  he  had  got  a  tenant  for  it.  That 
Foushee  answered,  that  that  gentleman  had 
taken  it;  and  was  when  finished  to  have  it 
for   a  store.    That    the   conversation    was 


loud  enough  for  the  stranger  to  have  heard 
it;  but  that  he  said  nothing:  and^  that 
Foushee  told  him,  at  the  time,  that  the 
stranger's  name  was  Lea. 

Henry  Banks  deposed,  that  before  Lea 
left  Richmond,  he  understood  from  Deane 
that  the  former  had  rented  the  house. 

The  court  of  chancery  made  the  follow- 
ing decree :  *  *The  court  approving  the  said 
verdict  found  before  the  district  court,  and 
rejecting  a  motion  made  last  term  and 
repeated  in  this,  to  direct  another  trial  of 
the  issue,  doth  adjudge,  order  and  decree, 
that  the  injunction  obtained  by  the  plain- 
tiff to  stay  the  execution  of  the  judgment 
recovered  against  him  by  the  defendant  in 
the  county  court  of  Henrico  be  perpetual;" 
and  ordered  that  the  appellant  should  pay 
all  the  costs,  except  those  of  the  last  trial 
in  the  county  court.  Foushee  appealed  to 
the  court  of  appeals. 

Campbell  for  the  appellant.     The   court 

of  law   refused   the   continuance   upon    the 

same  evidence  as   to   the   attendance 

282  *of   John  Banks;    and   the   court   of 
chancery  could  not  examine  whether 

their  judgment,  in  that  respect,  was  right. 
The  testimony  of  that  witness,  however, 
was  unimportant,  and  could  have  had  no 
operation  had  he  been  present,  as  the  gen- 
eral evidence  was  in  favour  of  the  appel- 
lant :  But  were  it  otherwise,  it  would  not 
help  the  appellee;  for  he  ought  to  have 
moved  for  a  new  trial  upon  the  day  of  the 
verdict,  and  if  he  neglected  to  do  so,  it  was 
his  own  fault.  The  trial  in  Fredericks- 
burg was  improper;  for  the  consent  was 
confined  to  Henrico,  and  the  chancellor  had 
no  authority  to  alter  it. 

Wickham  and  Lee,  contra.  The  appellee 
was  taken  by  surprize ;  for  John  Banks  was 
a  material  witness,  as  he  proves  that 
Foushee  offered  to  rent  him  the  house  after 
the  time  when  it  is  pretended  that  the  con- 
tract was  perfected;  and,  as  the  efforts  to 
obtain  his  attendance  were  defeated  by 
events  over  which  he  had  no  controul,  the 
continuance  ought  to  have  been  granted. 
The  circumstances  prove  that  the  contract 
was  never  completed,  and  that  both  parties 
had  abandoned  it.  For  Lea  did  nothing 
under  it,  and  Foushee  both  offered  to  rent 
the  house  to  Banks,  and  actually  leased  it 
to  Graves.  The  appellee  therefore  was  not 
only  improperly  ruled  into  a  trial,  but  the 
verdict  was  contrary  to  the  testimony  pro- 
duced; and  it  is  probable  that  the  county 
court  would,  upon  both  grounds,  have 
granted  a  new  trial,  if  the  justices  who  sat 
in  the  cause,  had  all  been  upon  the  bench 
when  the  motion  for  it  was  made.  Conse- 
quently, it  was  the  duty  of  the  chancellor 
to  interpose;  for  the  accidental  change  of 
the  members  of  the  court  ought  not  to  in- 
jure the  appellee,  as  there  was  no  unneces- 
sary delay  in  making  the  motion,  and 
many  causes  might  have  led  to  the  post- 
ponement, such  as  the  lateness  of  the  day, 
the  want  of  preparation  on  the  part  of 
counsel,  and  the  obtaining  further  testi- 
mony to  shew  the  steps  taken  to  procure  the 
attendance  of  Banks.  Be  that  as  it  may, 
however,  no  exception  to  the  jurisdiction 
of  the  court  of  chancery  is   taken  in 

283  the  answer  *as   the   act    of    1787    re- 
quires, and  the    new    trial    was    con- 
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sented  to  after  the  injunction  was  obtained : 
which  circumstances  put  an  end  to  all  con- 
troversy upon  that  point.  The  change  of 
the  venue  was  not  improper.  For  al- 
though the  consent  was  limited  to  the 
county  of  Henrico,  yet  as  an  impartial  de- 
cision was  the  object  of  the  new  trial,  the 
chancellor  might,  in  order  to  obtain  that, 
direct  the  jury  to  be  assembled  from  any 
vicinage  which  justice  required;  especially 
as  it  was  not  objected  to,  but  finally  con- 
curred in,  by  the  stipulation,  that  none  of 
the  landlords  or  tenants  of  houses  in 
Fredericksburg  should  be  of  the  pannel, 
that  there  xnight  be  no  bias  in  the  minds  of 
the  jurors.  The  testimony  of  Goode  and 
Henry  Banks  is  immaterial.  For  it  does 
not  appear  that  he  heard  the  conversation 
spoken  of  by  Goode ;  but,  if  he  had,  he  was 
not  bound  to  remark  upon  it:  and  Banks 
relates  the  hearsay  declaration  of  Deane, 
who,  at  that  time,  was  not  the  agent  of 
Lea. 

Marshall  in  reply.  Sufficient  cause  for 
setting  aside  the  first  verdict  was  not 
shewn ;  and  therefore  the  chancellor  ought 
not  to  have  interfered.  In  Street  v.  Cock- 
ran,  the  cause  was  tried  out  of  course  in  the 
absence  of  witnesses,  and  a  heavy  verdict 
given,  yet  a  new  trial  was  refused  upon 
that  point:  And,  in  Hobmes  v.  Kuhn,  a 
material  witness  was  absent;  and,  although 
the  defendant  had  made  great  efforts  to 
procure  his  attendance,  the  right  of  the 
chancellor  to  set  aside  the  verdict  was  de- 
nied. Those  cases  were'  stronger  than  the 
present ;  for  here  all  the  important  testi- 
mony was  before  the  county  court,  and  that 
of  John  Banks  was  too  slight  to  have  varied 
the  result.  But  due  diligence  was  not  used 
to  procure  his  attendance,  as  a  isubpoena 
might  have  been  sent  to  Norfolk.  Be 
that  as  it  may,  however,  the  county  court 
had  decided  it  upon  the  same  evidence  that 
was  before  the  chancellor,  and  he  could  not 
review  their  judgment.  The  contract  is 
proved,  and  the  offers  to  Banks  and  Graves 
were  not  made  until  I/ea  had  refused  to  per- 
form, and  then  it  was  done  with  a 
284  view  to  lighten  loss,  by  ^charging 
him  with  the  difference  in  the  rents 
only;  which  proves  that  the  merits  are 
decidedly  with  Foushee;  and  that  he  never 
abandoned  the  contract.  It  was  not  neces- 
sary to  plead  to  the  jurisdiction  of  the 
court  of  chancery,  there  being  no  ground 
of  equity  stated  in  the  bill;  for  the  appel- 
lee ought  to  have  moved  for  a  new  trial  at 
the  time  of  the  verdict,  as  the  change  of 
magistrates  might  have  been  foreseen,  and 
neither  the  lateness  of  the  day,  nor  the 
want  of  preparation,  is  alleged  in  the  bill, 
or  proved  in  the  cause.  There  was  no  con- 
sent to  a  new  trial:  for  it  was  merely  an 
arrangement  to  facilitate  the  execution  of  a 
measure  which  the  chancellor  had  resolved 
to  take.  But  the  consent,  whatever  it  was, 
extended  to  Henrico  only;  and  the  court 
could  not  change  the  terms  without  mutual 
agreement.  Such  agreement,  however, 
was  not  obtained;  for  the  change  made 
was  the  act  of  the  court,  and  not  of 
Foushee,  who  was  not  bound  to  take  a 
special  exception,  as  the  error  appeared 
upon  the  record.  The  stipulation,  with 
regard    to  the    landlords    and    tenants    of 


houses  in  Fredericksburg,  was  merely  to 
guard  against  the  effects  of  the  order  which 
the  chancellor  had  previously  made;  and 
therefore  it  cannot  be  tortured  into  a  con- 
sent either  to  the  new  trial,  or  to  the  change 
of  the  venue.  As  the  judges  of  the  district 
court  have  certified  that  the  testimony  on 
both  sides  was  equal,  that  of  Goode  and 
Henry  Banks  might  have  weight  with  the 
jury ;  and  therefore  an  Opportunity  of  lay- 
ing it  before  them  should  be  afforded  the 
appellant. 

Cur.  adv.  vult. 

L/YONS,  Judge,  delivered  the  resolution 
of  the  court  as  follows : 

The  first  objection  taken  to  the  decree 
was,  that  the  court  of  chaincery  could  not 
interfere,  as  the  motion  for  a  continuance 
had  been  overruled  by  the  county  court,  and 
a  verdict  found,  upon  the  merits,  before  a 
competent  tribunal. 

This  makes  it  necessary  to  consider  the 
power  of  a  court  of  equity  to  grant  relief, 
where     injustice    has     been    unexpectedly 

done,  by  a  judgment  at  law. 
285  *The  ordinary  jurisdiction  of  the 
chancellor  is  confined  to  fraud,  force 
and  accident;  but  it  is  sometimes  concur- 
rent with  the  law,  and  occasionally  affords 
relief,  where  the  law  gives  no  remedy ;  or 
judgment  has  been  obtained  from  inadver- 
tence or  surprize.  Heard  v.  Stomford,  Cas. 
T.  Talb.  174$  Kent  v.  Bridgman;  Prec.  Ch. 
233.  Not  that  it  creates  a  new  right  in  the 
former  case,  or  exercises  appellate  jurisdic- 
tion in  the  latter:  But,  in  the  first,  it 
merely  gives  effect  to  existing  rights  which 
the  law  would  enforce,  if  its  forms  per- 
mitted ;  and,  in  the  second,  it  prevents  the 
party,  who  has  improperly  acquired  an 
unconscionable  advantage  at  law,  from 
making  use  of  it. 

Apply  these  principles  to  the  case  before 
us. 

It  appears  that  John  Banks  was  a  mate- 
rial witness  for  the  defendant,  and  that  due 
diligence  had  been  used  to  procure  his  at- 
tendance, as  the  subpoena  had  kieen  sent, 
in  time,  to  the  sheriff  of  the  county  where 
he  resided,  but  the  attempt  to  get  him 
failed  from  his  unexpected  absence,  which 
prevented  the  officer  from  serving  it;  and 
not  from  the  fault  of  Lea,  who  lived  in 
Philadelphia,  and  had  not  an  opportunity 
of  taking  any  other  steps.  In  this  situa- 
tion, the  appellee's  counsel  moved  for  a 
continuance  of  the  cause,  and  offered  rea- 
sonable terms  to  obtain  it:  But  the  motion 
was  rejected,  and  very  heavy  damages  as- 
sessed against  him  by  the  jury.  This  was 
plainly  a  surprize  upon  the  appellant,  aris- 
ing from  an  accident,  which  had  not  been 
anticipated. 

That,  however,  was  not  all.  The  counsel 
for  the  appellee,  thinking  the  verdict  was 
contrary  to  evidence,  moved  for  a  new  trial, 
which  would  have  afforded  the  court  an  op- 
portunity of  revising  their  opinion  with 
respect  to  the  continuance,  but  the  motion 
failed  from  the  absence  of  one  of  the  jus- 
tices, and  not  from  any  unusual,  or  im- 
proper, delay.  For,  although  it  was  not  made 
at  the  time  of  the  verdict,  yet  that  was  not 
material,  as  it  was  not  foreseen  that  the 
members  of  the  court  would  be  changed, 
and   the  counsel  might  have  had  very  just 
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grounds    for  postponing   the   motion    until 
the  next  day. 

286  *Under  this  view  of  the  cause,  it  is 
impossible  to  say,  that  the  trial  was 

fair;  or  that  the  verdict  ought  to  have 
stood.  For  the  case  is  much  stronger  than 
that  of  Kent  v.  Bridgman,  where  the  defend- 
ant was  relieved,  because  he  had  lost  the 
cause  by  failing  to  prove  a  copy  of  the 
judgment  on  which  he  relied,  although  it 
did  not  appear,  that  any  accident  had  oc- 
curred to  prevent  it. 

The  cases  of  Cockran  v:  Street,  and 
Hoomes  v.  Kuhn,  do  not  conflict  with  this 
opinion.  For  the  first  was  so  far  from 
being  a  case  of  accident,  that  the  court 
expressly  said,  that  the  evidence  was  too 
slight  to  establish  the  fact  of  the  alleged 
surprise:  And,  in  the  second,  the  defend- 
ant had  not  only  neglected  to  summon  one 
witness  entirely,  and  sent  the  subpoena, 
(by  a  servant  instead  of  the  sheriff,)  to  the 
other,  so  late,  that  there  was  not  the  least 
probability  that  he  could  reach  the  court  in 
time;  but  he  made  ho  motion  for  a  contin- 
uance, and  had  other  witnesses  who  either 
did  or  might  have  proved  the  same  things. 

The  next  objection  taken  to  the  decree 
was,  that  the  venue  was  changed  from 
Henrico  to  Fredericksburg,  notwithstand- 
ing the  parties  had  consented  to  a  trial  at 
the  former  place. 

But  the  court  thinks  that  objection  not 
material.  A  fair  and  impartial  trial  was 
the  object ;  and  to  effect  that,  the  chancellor 
was  as  much  bound,  if  circumstances  re- 
quired it,  to  change  the  venue,  ais  if  he  had 
directed  the  place  himself,  and  found  it 
necessary,  afterwards,  to  change  it.  For  it 
would  be  absurd  to  suppose,  that  when  he 
had  ordered  a  new  trial  for  the  purposes  of 
justice,  he  was  to  suffer  it  to  proceed  a±  a 
place  where  it  could  not  be  obtained. 

There  is  nothing  to  impeach  the  verdict 
at  Fredericksburg.  For  the  parties  went, 
voluntarily,  to  trial;  and  the  court  has  cer- 
tified that  the  testimony,  on  both  sides, 
was  equal.  The  chancellor  did  right, 
therefore,  in  declaring  himself  satisfied,  as 
the  jury  were  the  proper  judges  of  the 
facts. 

287  *But  it  was  said,  that  the  affidavits 
of  Goode   and  Henry    Banks   laid   a 

sufBcient  foundation    for  another  trial. 

The  court,  however,  is  of  a  different 
opinion.  For  no  application  was  made  to 
continue  the  cause  on  account  of  the 
absence  of  Goode,  and  there  is  no  proof 
when  the  testimony  of  Banks  was  discov- 
ered, except  the  affidavit  of  the  appellant. 
But  independent  of  those  circumstances, 
the  testimony  of  both  of  them  is  immate- 
rial. For,  if  (which  does  not  appear)  Lea 
had  heard  the  conversation  between  Goode 
and  Foushee,  he  was  not  bound  to  attend 
to  it,  as  it  was  not  addressed  to  him:  And 
Banks  relates  only  the  hearsay  declaration 
of  Deane,  who,  at  that  time,  had  no  agency 
in  the  business. 

Upon  the  whole, the  court  are  satisfied  with 
the  decree;  and  it  is  unanimously  affirmed. 

288  *Braxton  v.  Witling,  Morris  &  Co. 

[November,  179&] 
Contracts*— Claiue  StipaUtlng  RIffht  to  Depart  f rom— 


•Gontracta.— See  monoflraphic  note  on  "Contracts" 


When  Justice  Requires -Effect.— If  parties  enter 
into  an  airreement  stipalating*  the  mode  of  settlinsr 
certain  past  transactions  between  tbem;  and  add 
a  clause,  that,  when  justice  required,  the  agree- 
ment shall  be  departed  from,  it  runs  through  the 
whole  agreement. 

Same-ldeasof  Parties— Effect- And  the  Ideas  of  the 
parties  with  regard  to  a  particular  Item,  will  be 
the  rule  concerning  It,  notwithstanding  the  agree- 
ment. 

Sale  of  Land— Adjustment  of  Incumbrance  by  Vendor— 
At  What  Time  rlay  Be  Done.— If  A.  and  B.  have  an 
account  to  settle,  and  during  the  discussions,  there 
be  a  contract  betw^een  them  for  the  sale  by  A.  to 
B.  of  a  tract  of  land,  upon  which  there  are  incum- 
brances made  known  to  the  purchaser  at  the  time 
of  the  contract :  one  of  which  the  vendor  under- 
takes to  adjust :  the  price  of  the  land  to  be  liqui- 
dated in  the  settlement  of  the  account :  it  will  be 
sufficient  if  the  vendor  adjusts  the  incumbrance, 
by  the  time  of  the  decree. 

Promise  to  Pay  Debt  of  Another— Breach -issue  to 
Ascertain  Damages.— If  A.  promise  B.  to  pay  a  debt, 
which  the  latter  owes  to  C,  but  fails  to  do  so ; 
whereby  B.  sustains  an  injury;  equity  will  direct 
an  issue  to  ascertain  the  damages  sustained  by  B. 

Appellate  Practice— insufficiency  of  issue.— And  if  the 
isshe  be  so  framed  as  not  to  embrace  the  contem- 
plated objectr  and  be  founa  for  the  defendant:  the 
appellate  court  will  direct  another  i^ue  more 
appropriate  to.  the  case. 

Equity  Practice— Usurious  Bond— Relief.— If  a  bond 
bear  more  than  legal  interest;  and  for  that  reason 
be  deemed  usurious  in  a  court  of  law,  equity  will 
relieve  against  the  judgment,  and  decree  just 
compensation,  if  the  transaction  be  fair. 

Negotiable  instruments- Acceptance— Payment.  —  Ac- 
ceptance of  a  bill  does  pot  entitle  the  acceptor  to 
charge  it  in  account  against  the  drawer  from  the 
date  of  acceptance,  unless  he  pays  the  whole 
•  money  at  the  time,  or  discharges  the  drawier  from 
all  responsibility.  .   . 

Carter  Braxton  exhibited  a  bill  in  chan- 
cery, in  the  county  court  of  Henrico, 
against  Willing  &  Morris,  1.  For  a  settle- 
ment of  some  mercantile  transactions  be- 
tween them,  after  an  attempt  at  adjustment, 
which  bad  resulted  in  an  agreement  stating 
the  principles  upon  which  they  should  be 
settled.  2.  For  the  price  of  a  tract  of  land 
called  Westpoint  sold  by  Braxton  to  Morris, 
subsequent  to  that  agreement,  the  pur- 
chase money  for  which  was  to  be  included 
in  the  settlement  aforesaid. 

The  answer  states.  That  the  commercial 
transactions  were  principally  carried  on 
with  the  funds  of  the  defendants,  the 
plaintiff  having,  in  fact,  advanced  very 
little;  and  that  the  plaintiff  is  greatly  in- 
debted on  them,  to  the  defendants.  Admits 
the  agreement  for  the  Westpoint  land. 
289  *The  accounts  were,  by  con«ient, 
referred  to  commissioners  to  state  and 
report  them  to  the  court. 

Willing  &  Morris  afterwards  filed  a  cross 
bill  against  Braxton ;  which  refers  to  the 
argeement  relative  to  the  settlement  of  the 
commercial  transactions;  and  prays  an 
account. 

The  answer  admits  the  commercial  trans- 
actions, and  refers  to  the  order  for  account 
in  the  original  suit. 

The  accounts  were  referred,  by  consent, 
in  this  cause  also,  to  the  commissioners. 

The  agreement  concerning  the  commer- 
cial transactions  was  dated  on  the  9th  of 
March,  1785,  and  stipulates, 

1.  That  distinct  accounts  should  be  made 

appended  to  Enders  v.  Board  of  Public  Works,  1 
Gratt.  S64. 

tUsury.— See  monographic  note  on  "Usury"  ap- 
pended toCoffman  v.  Miller,  26  Gratt.  098. 

Negotiable  Instruments  —  Acceptance  —  Payment.— 
Acceptance  merely  does  not  entitle  the  acceptor  to 
sue  the  drawer,  there  must  be  payment.  Christian 
V.  Keen,  80  Va.  877.  citing  Braxton  v.  Willino.  4  Call 
288.  See  also,  monographic  note  on  "Bills,  Notes  and 
Checks"  appended  to  Archer  v.  Ward,  9  Gratt.  822. 
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out,    according    to   actual   dates,  and  sup- 
ported by  vouchers. 

2.  That  a  tobacco  account  should  be  made 
out,  shewing  the  purchases  and  disposition 
of  the  article,  and  the  actual  investitures 
of  money,  or  other  property,  therein. 

3.  That  *'the  several  sums  of  money  paid 
and  received,  shall  be  estimated  according 
to  the  scales  of  depreciation  of  the  places 
and  times  of  payment,  or  receipt;  that  is 
to  say,  when  monies  were  paid  or  received 
for  the  use  of  either,  any,  or  all  of  the 
parties  in  Virginia,  such  monies  shall  be 
estimated  by  the  Virginia  scale  of  deprecia- 
tion, and  in  like  manner,  as  to  any  other 
scale:  And  lest  a  doubt  should  arise  how 
monies  are  to  be  estimated  which  have  been 
paid  and  received  on  bills  drawn  between 
Virginia  and  Pennsylvania,  it  is  to  be 
understood,  that,  when  either  of  the  parties 
drew  on  the  other  for  the  monies  of  the 
drawer  in  the  hands  of  the  party  drawn  on, 
the  same  shall  be  estimated  at  the  time 
when  the  bill  was  paid ;  but  when  bills  were 
drawn  to  raise  money  for  the  use  of  the 
drawer,  or  for  any  joint  concern,  (the 
drawer  or  concern  not  having  monies  in 
the  hands  of  the  party  drawn  upon,)  the 
same  shall  be  estimated  at  the  time  when 
the  bill  was  drawn.  But  a  reasonable  al- 
lowance of  time  shall  be  made  for  the  in- 
vestiture    of     money,      according    to    the 

circumstances  of  the  case. 
290         *4.  **On  the   1st    day    of   January, 

1780,  Robert  Morris  shall  stand 
charged  with  the  half  of  the  monies  then 
due  by  Carter  Braxton  to  Messrs.  Webb  &  Co. 
of  Curraiso,  for  military  stores  bought  of 
them  by  the  said  Carter  Braxton,  in  which 
adventure  the  said  Robert  Morris  agreed 
to  be  one  half  concerned,  and  from  this 
date  an  interest  account  shall  commence, 
and  be  properly  stated  and  settled  to  the  date 
of  the  final  settlement  of  alt  accounts.'* 

5.  That  a  commission  account  should  be 
stated. 

6.  That  in  case  disputes  should  arise,  the 
same  should  be  submitted  to  arbitrators; 
and  where  circumstances  should  require  a 
variance  from  any  of  the  preceding  arti- 
cles, such  variance  should  be  made  accord- 
ing to  the  principles  of  justice,  it  being  the 
object  of  the  agreement  that  right  might 
take  place  effectually,  and  without  delay. 

The  contract  for  the  Westpoint  land  re- 
cited, that  part  of  it  was  mortgaged  to 
Carter  &  Fitzhugh,  and  part  to  Love. 
Both  which  mortgages  Braxton  stipulated 
should  be  assigned  to  Morris ;  who  was  to 
deduct  Carter  &  Fitzhugh 's  debt  out  of  the 
purchase  money;  and  Braxton  was  to  set- 
tle with  Love,  and  make  a  complete  title 
to  Morris,  free  from  all  incumbrances,  ex- 
cept Mrs.  Moore's  dower  in  the  part  mort- 
gaged to  Love.  The  purchase  money  for 
the  whole  of  the  land  to  be  liquidated  in 
the  settlement  of  the  accounts  aforesaid. 

The  commissioners  reported  that,  after 
having  examined  the  different  accounts, 
together  with  the  vouchers  and  reasonings, 
as  well  on  the  part  of  Carter  Braxton,  as 
on  the  part  of  Robert  Morris ;  and  after 
having  closed  the  account  between  Carter 
Braxton  and  Willing,  Morris  &  Co.,  by 
•  carrying  the  balance  thereof  into  the  ac- 
count of  Robert  Morris  with   Carter  Brax- 


ton, they  found  a  balance  of  £9S7.  15.  10. 
as  per  account  annexed  to  the  report,  ac- 
companied with  the  following  remarks, 

1.  That  Carter  Braxton,  on  the  1st  of 
January,  1783,  gave  Robert  Morris  his  bond 
for   £5(ySl.  10.  6.   sterling;  which   was  not 

brought  into  the  account,  but  left  in 

291  full  force  *against  Braxton,  notwith- 
standing  some  objections    made   by 

him  to  the  bond. 

2.  That  they  had  suspended  Braxton's 
claim,  against  Morris,  for  half  the  pur- 
chase money  and  charges  of  an  estate,  in 
England,  bought  by  Braxton,  as  he  had 
not  obtained  a  complete  title  to  it. 

3.  That  they  had  credited  Morris  with 
j^l41.  9.  S%.  charged  by  Braxton  for  half 
the  balance  of  the  sloop  Union  at  Cape 
Francois;  and  with  £1(H,  12.  8M«  as  half 
the  balance  charged  by  Biaxton  for  mer- 
chandize at  the  Cape.  But,  as  there  re- 
mained some  merchandize  unaccounted  for 
by  Lory,  Plumbard  &  Co.  which  might  be 
sufficient  to  adjust  those  balances,  they 
gave  alternative  directions,  so  as  to  credit 
or  debit  Morris  according  to  the  result, 
when  that  merchandize  should  be  accounted 
for. 

4.  That  Braxton's  claim  of  ;fl960.  14.  1. 
for  half  the  loss  on  military  stores  pur- 
chased of  Webb  A  Co.  was  not  admissible, 
unless  he  secured  Morris,  who  was  sued 
for  the  money  by  the  administrator  of 
Webb  A  Co.,  on  the  ground  that  Braxton 
had  used  his  name  as  a  partner. 

5.  That  they  had  suspended  the  claim  of 
Robert  Morris  for  ;fl66.  13.  4.  on  account 
of  a  joint  adventure  with  Pleasants,  Shore 
A  Co.,  until  the  accounts,  respecting  that 
adventure,  were  settled. 

6.  That  the  court  would  decide  whether 
Morris's  charge  of  £698,  3.  6.,  for  half  the 
balance  of  Jonathan  Hudson's  account, 
should  be  allowed,  until  the  accounts  be- 
tween Braxton  and   Hudson   were    settled. 

7.  That  Robert  Morris  should  be  charged 
with  half  the  value  of  $639,  and  $151  paper 
money  received  by  him  of  J.  Bradford  of 
Boston,  after  that  species  of  currency  had 
ceased. 

8.  That  Braxton  was  credited  with 
;^142.  18.  6.  the  value  of  Ramsdale's  bill  on 
Braxton  for  cost  of  stores  purchased  for  the 
sloop  Virginia;  but  subject  to  the  right  of 
Morris  to  shew  that  he   had  not   charged  it 

to  the  United  States. 

292  *9.     That    Love's    mortgage    upon 
Westpoint,  had  not  been  discharged. 

Carter  Bratxon  excepted  to  the  report  of 
the  commissioners, 

1.  Because  he  was  not  allowed  sundry 
credits  against  Willing,  Morris  A  Co. 

2.  Because  a  charge  in  his  commission 
account  was  rejected. 

3.  Because  his  claim  for  some  green  t>eef 
was  not  allowed. 

4.  Because  he  was  overcharged  3s.  6d. 
per  cwt.  for  a  parcel  of  tobacco,  and  was 
not  allowed  a  commission  on  the  transac- 
tion. 

5.  Because  his  claim  for  a  short  allow- 
ance, in  respect  of  a  difference  in  dates, 
was  rejected. 

6.  Because  he  had  not  been  credited  for 
the  merchandize  at  Cape  Francois. 

7.  Because  Morris  was  allowed  for  a  pre- 
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tended   short   credit   on    Dizons  ft  Page's 
bills. 

8.  Because  Braxton  was  not  allowed  the 
full  amount  of  the  money  paid,  by  Bing- 
ham, to  Morris. 

9.  Because  Braxton  was  overcharged  for 
some  money  sent  by  Stewart. 

10.  Because  he  was  improperly  debited 
with  ;f680.  0.  10.,  without  crediting  him 
for  a  balance  paid  for  bills,  ftc. 

11.  Because  he  was  not  allowed  for  a 
short  credit  upon  tobacco. 

12.  Because  he  was  debited  with  an  over- 
charge for  commissions. 

13.  Because  he  was  overcharged  for 
money  received  of  Peter  Whitesides  &  Co. 
arising  from  depreciation  at  improper 
dates. 

14.  Because  he  was  not  allowed  the  full 
amount  of  Cowper's  bill. 

15.  Because  he  was  not  allowed  for  the 
loss  sustained  by  the  default  of  Morris  in 
not    paying,    as   he    had   engaged  to  do,  a 

debt  due  from    Braxton  to  M'Call. 

293  *16.  Because    he    was  not  allowed 
half  the  price  of  the  English  estate. 

17.  Because  he  was  not  allowed  the  pur- 
chase money  for  the  Westpoint  lancT. 

18.  Because  his  claim  to  a  short  charge 
on  freights,  warehouse  rents,  &c.  was 
rejected. 

The  county  court  disallowed  the  2d,  3d 
and  9th  exceptions;  but  allowing  the  1st, 
4th,  5th,  6th,  7th,  8th,  10th,  11th,  12th,  13th, 
17th  and  18th,  directed  an  issue  to  be  joined 
upon  a  declaration,  then  filed,  to  ascertain 
the  damages  Braxton  sustaincMl  by  non- 
payment of  M'Call's  debt. 

The  declaration  contained  .  two  counts, 
that  is  to  say :  1.  A  count  for  non-payment 
of  the  debt,  without  charging  any  special 
damages.  2.  A  count  for  money  paid  and 
advanced  by  the  plaintiff  for  the  defend- 
ant. 

The  issue  was  joined;  and  found  for  the 
defendant. 

Various  other  proceedings  took  place  in 
the  county  court;  and  resulted  in  a  decree 
in  favour  of  Braxton ;  from  which  Willing, 
Morris  &  Co.  appealed  to  the  high  court  of 
chancery. 

The  high  court  of  chancery  directed  the 
commissioner  to  make  some  statements 
founded  on  the  above  mentioned  report  of 
the  commissioners  in  the  county  court ;  and, 
upon  the  coming  in  of  those  statements  on 
the  5th  of  October,  1793,  reversed  the  decree 
of  the  county  court,  and  ordered  Carter 
Braxton  to  pay,  to  Robert  Morris,  ;f9627. 
12.  1.  with  interest  on  several  parts  thereof 
from  different  periods;  but,  if  Braxton 
before  the  first  day  of  March  thence  next 
following,  procured  a  sufficient  conveyance 
for  the  Westpoint  land ;  free  from  all  incum- 
brances, except  the  mortgage  of  Fitzhugh 
and  Carter,  and  the  dower  of  Mrs.  Moore; 
he  was  to  have  credit  for  £9\%1,  13.  4. ; 
and  if  he  paid  the  judgment  which  Webb's 
administrator  had  obtained  against  him 
and  Morris,  or  indemnified  the  latter 
against  it,  he  was  to  have  a  further  credit 
of  ;^1950.  14.  1.  But,  if  Robert  Morris  was 
compelled  to  pay  that  judgment,  then  he 
the    said    Morris  was   to   be  credited 

294  with  so  much  as  *the  payment  should 


exceed  the  said  ;fl950.  14.  1.  And  that 
when  the  tobacco  transactions  of  Lory, 
Plumbard  &  Co.  were  settled,  Braxton  was 
to  have  credit,  1.  For  any  money  that  Mor- 
ris's share  of  the  proceeds  should  fall  short 
of  ;^246.  2.  2J^.  the  amount  of  balances  on 
the  sloop  Union,  and  the  merchandize  at 
Cape  Francois.  2.  For  half  of  any  toss 
which  might  appear  upon  the  final  settle- 
ment of  the  adventure  with  Pleasants, 
Shore  &  Co.  But,  if  the  amount  of  half 
the  proceeds  of  the  said  tobacco  should  ex- 
ceed the  ;f246.  2.  2^^.,  Morris  was  to  have 
a  further  credit  for  the  same. 

Braxton  appealed  to  the  court  of  appeals. 

For  the  appellant,  it  was  insisted  that  the 
agreement  respecting  the  commercial  trans- 
actions ought  not  to  be  interpreted  accord- 
ing to  the  letter;  but  should  be  expounded, 
under  the  express  stipulation  in  the  last 
article,  by  the  principles  of  equity;  and 
consequently,  whenever  justice  required, 
that  it  should  be  disregarded,  it  ought  to 
be  departed  from.  That,  in  various  in- 
stances, the  commissioners  had  not  observed 
the  true  dates ;  and  that  the  exceptions 
which  had  been  disallowed  by  the  chancel- 
lor, were  sustained  by  the  evidence.  That 
Braxton  ought  to  have  been  allowed  the 
price  of  the  Westpoint  land,  as  the  monies 
due  him  upon  the  accounts  would  discharge 
all  the  incumbrances  on  it,  and  the  getting 
in  of  the  legal  estate  was  matter  of  form, 
which  might  be  provided  for  at  the  time  of 
the  final  decree.  Langford  v.  Pitt,  2  Wms. 
629;  Gibson  v.  Patterson,  1  Atk.  12.  That 
the  commission  account  was  not  rightly 
settled ;  and  that  the  affair  of  Whitesides  & 
Co.,  was  improperly  adjusted,  as  Braxton 
ought  to  have  credit  at  an  earlier  date.  That 
Braxton  was  entitled  to  the  full  amount  of 
Cowper's  bill ;  and  that  the  issue  directed 
by  the  county  court,  to  ascertain  the  loss 
sustained  by  the  non-payment  of  M'Call's 
debt,  was  improperly  framed,  as  it  did  not 
embrace  the  intended  object ;  and  therefore, 
that  a  new  issue  ought  to  be  directed. 
295  *For  the  appellee,  it  was  said,  that 

the  agreement  ought  to  be  construed 
according  to  the  letter,  except  where  par- 
ticular instances,  not  in  the  ordinary  course 
of  the  transactions,  could  be  shewn ;  for 
the  provision,  in  the  last  article,  did  not 
extend  to  all  cases  indiscriminately.  That 
the  debits  and  credits  stood  at  their  proper 
dates  in  the  report ;  and  that  the  exceptions 
which  the  chancellor  had  disallowed  were 
properly  disregarded.  That  Braxton  was 
not  able  to  make  a  clear  title  to  the  West- 
point  land ;  and  therefore,  was  not  entitled 
to  credit  for  the  price,  as  the  incumbrances 
would  exceed  the  purchase  money,  and 
there  was  not  the  least  probability  that 
Braxton  would  be  a  creditor  upon  any  view 
which  could  be  taken  of  the  account.  2 
Wmn.  198;  1  Bro.  Ch.  75.  That  the  com- 
mission account,  and  the  affair  of  White- 
sides  &  Co.,  were  rightly  settled;  and  that 
Braxton  was  not  entitled  to  the  full  amount 
of  Cowper's  bill,  as  the  latter  retained  it  for 
the  unpaid  balance.  That  the  issue  directed 
by  the  county  court  embraced  the  object 
that  was  contemplated,  from  being  disre- 
garded in  such  cases;  and,  ab  it  has  been 
found  for  the  defendant,  the  verdict  was 
conclusive,  as  to  the  damages  pretended  to 
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have  been    sustained  by  the  non-payment 
of  M'CaU's  debt. 

In  reply  it  was  insisted,  that  the  provi- 
sion in  the  last  article  of  the  agreement 
was  general,  and  applied  to  all  cases,  where 
justice  required  that  the  rules  laid  down  in 
the  body  of  it  should  be  disregarded.  That 
Morris  was  apprized  of  the  incumbrances 
upon  the  Westpoint  land  at  the  time  of  the 
contract,  and  only  stipulated  for  a  removal 
of  that  of'  Love,  which  Braxton  had  a  right 
to  do  at  any  time,  as  no  period  short  of  the 
final  settlement  of  the  accounts  was  fixed; 
and  therefore,  if  the  state  of  accounts  was 
in  his  favour,  the  price  of  that  estate  ought 
to  be  brought  to  his  credit;  for  the  stipula- 
tion was  that  it  should  be  liquidated  in 
the  settlement,  which  amounted  to  an  agree- 
ment that  the  whole  intervening  time 
was  to  be  allowed  to  get  in  the  incum- 
brance, so  as  to  make  its-  price  a 
2%  debit  in  the  account.  ^That  the  issue 
directed  by  the  county  court  was  mis- 
conceived, as  it  did  not  raise  the  question 
of  the  special  damage;  and  therefore  one 
more  suitable  to  the  nature  of  the  case,  and 
better  calculated  to  satisfy  the  conscience 
of  the  chancellor,  ought  to  be  directed. 

Cur.  adv.  vult.  < 

PENDLETON,  President,  said  that  the 
court  had  framed  a  decree  in  the  cause; 
which  he  directed  to  be  read  by  the  clerk 
in  open  court,  and  entered  on  the  order 
book,  as  follows: 

The  court  having  maturely  considered 
the  transcript  of  the  record,  the  several  ex- 
hibits therein  referred  to,  and  the  argu- 
ments of  the  counsel,  is  of  opinion  upon 
the  several  heads  of  discussion  stated  in  the 
interlocutory  decree  of  the  said  high  court 
of  Chancery,  as  follows: 

On  head  the  first.— *^The  claim  of  Carter 
Braxton  to  be  allowed  the  difference  in  de- 
preciation of  money  between  the  time  of 
payment,  as  stated  by  the  commissioner, 
and  the  date  of  the  contracts  on  which  the 
money  became  due."  That  the  court  are 
not  precluded  from  this  discussion  by  the 
third  article  of  the  agreement.  No.  1,  but 
are  at  liberty  under  the  last  article  of  the 
said  agreement,  to  depart  from  the  princi- 
ples of  the  said  third  articles,-  if  right  and 
justice  between  the  parties  shall  require 
it.  That  the  connection  between  the  par- 
ties was  not  that  of  a  general  copartnery, 
but  particular  speculations,  in  which  the 
joint  stock  was  to  consist,  not  of  money, 
but  of  commodities,  to  be  purchased  and 
collected  by  Carter  Braxton,  from  time  to 
time;  and  when  received  by  him,  became 
joint  property,  who  was  alone  answerable 
to  the  vendors  for  the  price,  and  Willing 
&  Morris  and  Robert  Morris  accountable  to 
him  for  a  moiety  thereof  when  the  com- 
modity came  into  the  joint  stook;  and, 
therefore,  in  all  contracts  made  by  Brax- 
ton, which  were  executed  b3^  delivery  of 
the  commodity  at  the  time,  the  date  of  the 
contract  ought  to  regulate  the  scale  of 
depreciation,  without  respect  to  the 
297  time  of  payment;  but  *that  in  all 
executory  contracts  for  purchases 
made  by  him,  except  so  far  as  money  was 
really  paid  in  advance,  the  time  of  deliv- 
ery of  the  article  to  him,  ought  to  be  the 
rule;  and    not  the  date  of  contract  or  time 


of  payment ;  and  that  in  the  case  of  to- 
bacco, the  time  of  delivery  shall  be  that  on 
which  the  inspectors'  notes  were  put  into 
the  hands  of  Braxton,  or  orders,  entitling 
him  to  call  on  the  inspectors  for  tobacco 
inspected,  and  this  rule  shall  be  recipro- 
cally applied  in  cases  of  purchases  made  by 
Willing  &  Morris  or  Morris,  and  in  this  ap- 
plication, it  appears  that  an  error  is  com- 
mitted in  entering  to  the  credit  of  Willing 
&  Morris,  the  costs  of  the  brigantine  Brax- 
ton, as  in  January  one  thousand  seven  hun- 
dred and  seventy-seven,  instead  of  Novem- 
ber in  the  same  year,  since,  although  the 
said  brigantine  was  purchased  and  paid 
for  in  January,  she  was  bought  as  the 
property  of  Willing  &  Morris,  and  remained 
so  until  the  said  month  of  November,  when 
it  was  agreed  that  she  should  become  joint 
property.  If  other  instances  occur,  they 
are  to  be  corrected  according  to  the  princi- 
ple before  established.  Under  this  head, 
there  would  appear  an  error  in  entering  to 
the  .credit  of  Carter  Braxton,  six  thousand 
eight  hundred  and  twenty-three  pounds 
fourteen  shillings  and  nine  pence,  as  paid 
Nicholas  and  Jacob  Faulcon,  as  of  April 
one  thousand  seven  hundred  and  seventy- 
seven,  which,  by  the  testimony  of  Alexan- 
der Love  and  Charles  Irving,  appears  to 
have  been  paid  in  the  month  of  February 
preceding,  and  ought  to  stand  a.t  Carter 
Braxton's  credit  in  that  month,  but  it  being 
suggested  tha^t  this  error  hath  been  wholly 
or  in  part  corrected  in  the  accounts,  the 
parties  are  to  be  at  liberty  to  have  that 
error  and  its  correction  examined,  and 
properly  adjusted. 

On  head  the  second. — '*A  claim  of  Carter 
Braxton,  of  short  allowance  for  loss  by  de- 
preciation on  money  unused.^'  That  there 
appears  no  err:or  in  this  part  of  the  decree. 
.  On  head  the  third.— **The  claim  of  Carter 
Braxton,,  to  be  allowed  for  the  difference 
between  specie  and  paper  money  on  the 
amount  of  Bingham's  bill  on  Mor- 
298  ris."  That  »with  this  bill.  Willing 
&  Morris  were  no  otherwise  concerned 
than  as  drawees  and  acceptors,  and  as  such, 
were  chargeable  with  the  money  in  April, 
one  thousand  seven  hundred  and  seventy- 
seven,  but  as  by  Carter  Braxton's  consent, 
the  money  was  to  remain  in  their  hands, 
as  a  deposit  to  answer  Wroe's  expei^se  in 
the  outfit  of  the  sloop  Spitfire,  the  applica- 
tion of  the  money  to  that  use,  as  stated  in 
the  accounts,  does  justice  in  that  respect 
between  the  parties,  and  that  the  money 
received  by  Mr.  Grifiin  of  Wroe,  is  rightly 
charged  to  Carter- Braxton,  at  the  time  Mr. 
Grifiin  received  it. 

On  head  the  fourth.— **The  claim  of  Car- 
ter Braxton  to  be  allowed  the  difference  in 
depreciation  on  the  money  paid  for  Dixons 
&  Page's  bills,  between  the ,  date  of  the 
bills  and  the  time  of  their  payment.*' 
That  this  claim  depending  on  the  state  of 
advances  at  the  time  the  bills  were  drawn, 
according  to  the  third  article  of  the  agree- 
ment. No.  1,  there  is  no  error  in  this  part 
of  the  decree,  unless  the  state  of  those  ad- 
vances shall  be  changed  by  the  corrections 
made  in  consequence  of  this  decree. 

On  head  the  fifth.— **  The  claim  of  Carter 
Braxton  to  be  allowed  the  difference  be- 
tween  seventeen   shillings  and  six  pence, 
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and  twenty  shillings  per  hundred,  on  one 
hundred  and  sixty-six  thousand  three  hun- 
dred and  eighty-two  pounds  of  tobacco, 
paid  Beale  for  salt."  That  by  the  contract 
with  Beale  for  the  purchase  of  the  salt, 
amounting  in  paper  to  thirteen  thousand 
two  hundred  and  twenty-three  pounds, 
twelve  shillings  and  six  pence,  part  was  to 
be  paid  for  in  money,  and  part  in  tobacco, 
and  by  the  final  settlement  between  Brax- 
ton and  Beale,  the  above  quantity  of  to- 
bacco appears  to  have  been  allowed  in 
specie,  at  seventeen  shillings  and  six  pence 
per  hundred,  and  the  residue  of  the  money 
scaled  at  five  for  one.  The  twenty  shil- 
lings per  hundred  for  tobacco,  which  Beale 
speaks  of,  respects  the  tobacco  on  account 
of  vessels,  and  not  that  paid  on  the  salt 
account.  The  credit  which  Mr.  Braxton 
is  entitled  to  for  this  article,  is  two  thou- 
sand   four    hundred    and    forty-four 

299  pounds    fourteen   ^shillings   and    six 
pence   specie,  (not   two  thousand  six 

hundred  and  forty-four  pounds  fourteen 
shillings  and  six  pence*  stated  by  Beale, 
by  an  error  of  two  hundred  pounds  in  re- 
ducing the  money,)  and  if  it  is  not  so 
stated  to  his  credit  in  the  accounts,  it 
ought,  by  correction,  to  be  made  so. 

On  head  the  sixth.— ** The  claim  of  Carter 
Braxton  to  be  allowed  the  difference  be^ 
tween  specie  for  which  the  green  beef  was 
received,  and  the  depreciation  at  the  time 
it  was  sold."  That  on  the  principle  now 
established,  Braxton  was  entitled  to  a  credit 
for  the  beef  when  it  was  received,  and 
to  be  debited  the  same  sum  when  it  was 
sold.  The  times  of  receipt  or  sale  are  not 
ascertained  with  precision,  but  probably 
both  happened  in  the  month  of  March, 
one  thousand  seven  hundred  and  seventy- 
seven,  so  as  to  make  no  difference  either 
as  to  the  scale  of  the  depreciation  or  state 
of  advances;  and  therefore,  there  is  no  er- 
ror in  this  head  of  the  decree. 

On  head  the  seventh. — **The  claim  for 
allowances  respecting  Pleasants,  Shore  and 
Company,  and  horyj  Plombard  and  Com- 
pany." That  there  is  no  error  in  this  part 
of  the  decree,  suspending  those  claims  as 
therein  stated. 

On  head  the  eighth.— **The  claim  of  Car- 
ter Braxton  to  be  allowed  for  Corbin*s  to- 
bacco at  the  date  of  contract."  That  there 
is  no  error  in  that  part  of  the  decree,  as  it 
is  supposed  the  tobacco  was  delivered  at 
the  time  of  the  contract,  since  the  contrary 
doth  not  appear.  The  next  claim  under 
this  head,  is,  ^*a  claim  of  Carter  Braxton 
for  short  credit  in  money  paid  Ingram  for 
the  Portsmouth  and  Pamunkey,  by  reducing 
the  paper  money  at  five  for  one,  instead  of 
three  for  one."  That  the  contract  between 
Braxton  and  Ingram  for  the  purchase  of 
these  sloops,  was  for  paper  money,  and  a 
reference  to  the  price  of  tobacco  at  three 
pounds  per  hundred,  was  only  made  to 
establish  a  scale  between  them  for  the  real 
value  of  the  paper  compared  to  specie,  and 
this  to  be  adjusted,  as  was  usual  in  con- 
tracts about  that  period,  by  the  price  of 
twenty  shillings  specie  per  hundred,  evinc- 
ing that    in    their    ideas,    three    for 

300  *one  was  the  real  scale   of  deprecia- 
tion, at  that  time;  and,    according  to 

that  idea,  in  their  final    settlement  of  ac- 


counts, they  adjusted  the  paper  money  by 
the  ratio  of  twenty  shillings  per  hundred 
for  tobacco,  not  with  intention  of  favour  on 
either  side,  but  in  pursuit  of  their  real  con- 
tract. That,  under  the  third  and  last  ar- 
ticles of  the  agreement,  the  ideas  of  the 
parties  at  the  time  of  contract  ought  to 
controul  the  legal  scale  of  depreciation,  and 
entitles  Braxton  to  a  credit  for  specie,  on 
the  three  thousand  six  hundred  and  seventy 
pounds  paper,  reduced  by  a  scale  of  three 
for  one,  and  on  four  thousand  two  hundred 
pounds  at  five  and  an  half  for  one,  on  ac- 
count of  the  money  paid  Ingram  for  these 
vessels.  And,  therefore,  there  is  error  in 
so  much  of  the  decree  as  establishes  the 
credit  for  the  specie  value  reducing  the 
whole  by  a  scale  of  five  for  one. 

On  head  the  ninth. — **  The  claim  of  Carter 
Braxton  respecting  half  the  purchase  of 
Ball's  estate."  That  the  agreement  of  the 
parties  in  Henrico  court,  in  the  month  of 
August,  one  thousand  seven  hundred  and 
eighty-nine,  to  annul  this  contract,  will 
operate  as  a  final  discharge  of  Morris  from 
every  item  of  charge  on  that  occasion,  but 
if  at  a  former  period  Braxton  had  advanced 
money  for  that  purchase,  the  same  ought 
to  stand  allowed  him  in  the  table  of  ad- 
vances, from  the  time  of  payment  to  that 
of  annulling  the  contract; 

On  head  the  tenth. — ^*  The  claim  of  Carter 
Braxton  for  the  damages  he  sustained  in 
consequence  of  Morris's  not  having  paid 
the  debt  due  from  Braxton  to  Archibald 
M'Call,  according  to  promise. "  It  appears, 
that  November  the  sixteenth,  one  thousand 
seven  hundred  and  seventy -eight,  Braxton 
having  accepted  Cooper's  bill,  for  sixteen 
thousand  pounds,  drawn  by  Morris  on  his 
private  account,  requests  Morris  to  pay 
this  private  debt  to  M'Call,  expressing  his 
hopes  that  there  are  in  the  hands  of  White- 
sides  and  Company,  sufficient  effects  to  an- 
swer it.  Morris,  in  a  letter  to  Braxton,  of 
December  eighth,  following,  speaking  of 
the  acceptance  of  Cooper's  bill,  says, 
301  **it  is  well,  and  *your  obligation  to 
M'Call  shall  be  discharged."  The 
deposition  of  M'Call  proves,  that  he  wrote 
to  Braxton  in  the  beginning  of  one  thou- 
sand seven  hundred  and  seventy -nine,  de- 
manding payment  of  this  debt,  evincing 
that  he  would  have  received  it,  yet  it  doth 
not  appear  that  Morris,  throughout  that 
year,  offered  to  pay  M'Call,  nor  until  early 
in  one  thousand  seven  hundred  and  eighty, 
when  a  kind  of  loose  offer  of  payment  was 
made  by  Whitesides,  and  refused  by  M'Call ; 
and  this  court  is  of  opinion,  that  Morris 
having  undertaken  to  pay  this  debt,  and 
prevented  Braxton  from  discharging  it  then 
by  other  convenient  means,  is  .  bound, 
however  the  state  of  advances  between  the 
parties  might  then  be,  to  recompence  Brax- 
ton for  his  damages  sustained  by  the  de- 
fault; to  ascertain  the  quantum  of  which 
damages  should  have  been  referred  to  a 
jury  instead  of  the  issue  tried,  which  was 
so  made  up  as  to  depend  upon  the  state  of 
advances;  the  verdict  upon  that  issue, 
therefore;  is  unsatisfactory,  and  ought  to 
be  set  aside,  and  a  new  issue  directed  to  be 
tried  to  ascertain  the  quantum  of  damages 
for  the  nonpayment;  which  being  tried 
and  certified  to  the  satisfaction  of  the  sptd 
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high  court  of  chancery,  the  amount  thereof 
oufcht  to  be  allowed  the  said  Braxton  in 
account. 

On  head  the  eleventh. — "The  claim  of 
Carter  Braxton  to  be  allowed  for  the  differ- 
ence to  his  prejudice  in  his  beings:  charged 
with  ten  thousand  dollars  by  Morris,  which 
he  alleges  was  sent  him  on  account  of  the 
public."  That  there  is  no  error  in  this 
part  of  the  decree,  which  appears  supported 
by  the  correspondence. 

On  head  the  twelfth.— * 'The  claim  of 
Carter  Braxton  for  short  credit  in  commis- 
sions." That  from  the  correspondence 
between  the  parties,  it  appears  that  Brax- 
ton claimed  a  commission  of  five  per  cent, 
on  the  amount  of  purchases,  and  five  per 
cent,  on  the  amount  of  sales.  Morris  ob- 
jects to  it  as  too  high,  but  seems  to  yield, 
if  Braxton  insists  on  it,  threatening  him, 
however,  with  contracting  the  business,  or 
changing  his  agent:  upon  which,  Braxton 
leaves  it  entirely  to  Morris  to  settle  as 
302  he  pleased;  and  so  it  rested  *until 
December  the  thirty-first,  one  thou- 
sand seven  hundred  and  seventy-nine, 
when  Braxton  resumes  his  claim,  and  states 
his  great  fatigue,  trouble  and  expense,  in 
support  of  it.  Morris,  in  answer,  Febru- 
ary the  third,  one  thousand  seven  hundred 
and  eighty,  agrees  it  may  be  as  Braxton 
thinks  right;  which  is  considered  as  an 
acquiescence  in  Braxton's  charge  of  com- 
missions, and  so  Morris  appears  to  have  un- 
derstood it,  from  the  testimony  of  Charles 
Irving ;  that  therefore  Braxton  is  entitled 
to  five  per  cient.  commissions  on  the  amount 
of  all  purchases,  and  on  the  amount  of  all 
sales,  accountable  himself  to  his  sub-agents 
for  their  commissions  or  reward :  and  there 
is  errot  in  this  part  of  the  decree,  and  the 
error  in  the  accounts  is  to  be  corrected. 

On  head  the  thirteenth.— **  Braxton's 
claim  for  a  specific  execution  of  the  agree- 
ment as  to  the  Westpoint  lands."  That 
although  Braxton  was  not  able,  at  the  time 
of  the  contract,  to  make  a  complete  title  to 
Morris,  on  account  of  Irove's  incumbrance, 
yet  by  the  principles  of  equity,  he  was 
entitled  to  a  specific  performance,  if  he 
was  able  to  do  so  at  the  time  of  the  decree, 
or  within  a  reasonable  time  thereafter, 
usually  allowed ;  and  for  this  a  precedent  is 
furnished  in  this  court,  in  the  case  of 
Pollard  against  Rogers,  ante,  239;  and 
therefore,  there  is  no  error  in  either  the 
interlocutory  or  final  decree  on  this  sub- 
ject, which  are  affirmed  with  this  addition, 
that  the  time  allowed  Braxton  to  perform 
the  condition  be  extended  by  the  final  de- 
cree, so  as  to  comprehend  the  same  time 
as  formerly  allowed. 

On  head  the  fourteenth. — "The  claim  of 
Braxton  to  be  allowed  the  difference  be- 
tween allowing  Dorcus's  bill  at  the  date 
instead  of  the  time  of  payment."  That 
this  bill,  drawn  by  Braxton's  sub-agent 
upon  him,  doth  not  come  within  the  third 
article  of  the  agreement  No.  1,  respecting 
bills  draw  between  the  parties;  but  when 
the  bill  was  paid,  was  an  advance  of  so  much 
money  by  Braxton,  and  to  be  then  charged: 
therefore  no  error  in  this  part  of  the  decree. 

On  head  the  fifteenth.— "The  claim  of 
Braxton  to  be  allowed  for  Cooper's 
whole    bill    at    the    time     of    acceptance, 


303  *in stead    of    being    allowed    for  his 
several   payments    at    the  time  they 

were  made."  That  if  Braxton  had,  by  ac- 
cepting this  bill,  discharged  Morris  from 
all  liability  to  Cooper  for  the  money,  he 
would  have  had  a  right  to  charge  the 
whole  at  that  time,  independent  of  the  state 
of  advances;  but  as  Cooper  retained  the 
bill,  and  Morris  was  liable  to  him  till 
actual  payment,  Braxton  can  only  be  al- 
lowed those  payments  when  made,  unless  a 
change  in  the  state  of  advances  shall  en- 
title him  to  charge  the  money  from  the  date 
of  the  bill,  according  to  the  agreement  No. 
1. 

On  head  the  sixteenth. — ''The  claim  of 
Braxton  to  be  allowed  for  a  moiety  of  Hud- 
son's bad  debt."  That  there  is  no  error  in 
this  part  of  the  decree. 

On  head  the  seventeenth. — ''The  claim 
of  Braxton  on  account  of  Webb  and  Com- 
pany. ' '  This  being  a  joint  demand  against 
the  company,  of  which  no  part  has  been 
paid  by  either,  but  both  sued  for  the  recov- 
ery of  it,  the  item  of  one  thousand  nine 
hundred  and  fifty  pounds  fourteen  shilling's 
and  one  penny  sterling,  charged  by  Brax- 
ton for  a  moiety  thereof,  ought  to  be  wholly 
discarded  from  the  account,  and  the  even- 
tual charge  made  to  depend  upon  the  recov- 
ery, and  the  discharge  thereof  by  both  or 
either  party :  and  this  part  of  the  decree 
ought  to  be  so  modelled  as  to  effect  that 
purpose. 

On  head  the  eighteenth. — "The  claim  of 
Braxton  for  the  difference  in  being  allowed, 
at  an  improper  time,  credit  for  the  balance 
of  the  money  due  from  Whitesides  and 
Company  to  him."  That  Whitesides  and 
Company  were  accountable  to  Braxton  for 
the  balance  of  eight  thousand  three  hundred 
and  eighteen  pounds  five  shillings  and  six 
pence,  in  July,  one  thousand  seven  hundred 
and  seventy-nine,  when  the  account  of  sale 
was  closed,  and  not  before;  and  in  like 
manner  for  the  sales  of  the  remaining 
goods,  when  the  account  of  them  was  ren- 
dered. At  the  same  periods,  Robert  Morris 
ought  to  be  chargeable  to  Braxton,  not  as 
a  pa/tner  of  that  house,  but  as  having 
had  Braxton's  order,  in  one  thousand 
seven  hundred  and  seventy-eight,  to 

304  ^receive  the  money,  and  was  entitled 
to  a  credit  for  it  with  that   company, 

at  the  periods  when  they  became  answer- 
able, and  the  rather,  as  Whitesides  and 
Company,  in  their  letter  to  Braxton  of  July 
the  thirteenth,  one  thousand  seven  hundred 
and  seventy-nine,  stating  the  balance,  say, 
"which  sum  we  shall  account  for  with  Mr. 
Morris,  whom  you  will  please  to  charge 
therewith."  How  this  money  is  credit^, 
the  court  are  not  able  to  discover ;  but  if  it 
be  not  credited  according  to  the  foregoing 
principles,  is  to  be  corrected  and  made  con- 
formable thereto. 

On  head  the  nineteenth. — "The  claim  of 
Carter  Braxton  to  be  allowed  for  a  supposed 
error  in  the  state  of  the  sterling  bond." 
That  this  court  do  not  take  upon  them  to 
decide  whether  this  bond,  bearing  an  inter- 
est of  six  per  cent.,  be  usurious  and  void 
at  law  or  not,  the  decision  of  which  belongs 
properly  to  a  court  of  law ;  but  if  it  was 
there  adjudged  to  be  so,  this  court  would 
relieve    against     that    judgment,     on    the 
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ground  of  its  being  a  fair  transaction,  and 
decree  just  compensation.  The  items  of  the 
account  for  which  the  bond  was  given,  ap- 
pear to  be  wholly  unexceptionable,  pro- 
vided that  there  was  either  deducted 
previous  to  taking  the  bond,  or  Morris  is 
otherwise  charged  in  the  accounts  for  his 
proportion,  according  to  his  share  in  the 
privateer,  (independent  of  the  defaults  of 
other  partners,  for  which  he  is  not  to  be 
accountable,)  of  the  money  paid  for  the 
Portuguese  vessel.  The  papers  do  not  en- 
able the  court  to  decide  whether  this  has 
been  done  or  not :'  if  not,  the  decree  is  to 
be  changed,  so  as  to  correct  that  error. 

Upon  the  whole  matter,  it  is  decreed  and 
ordered,  that  such  parts  of  the  interlocutory 
and  final  decrees  as  are  before  stated  to  be 
without  error,  be  affirmed;  that  such  parts 
as  are  stated  to  be  erroneous  be  reversed ; 
and  that  the  appellees  pay  to  the  appellant 
his  costs  by  him  expended  in  the  prosecu- 
tion of  his  appeals  aforesaid  here,  and  the 
cause  is  remanded  to  the  said  high  court 
of  chancery  to  have  the  directory  and  even- 
tual parts  of  the  said  decrees  enquired  of, 
and  proceeded  on  according  to  the  princi- 
ples respectively  laid  down  as  to  each  part. 


305      *Qoodwyn  v.  Taylor,  Ex'or  of  William- 
son. 

[April.  1795.] 

Will  — C^nstractlon— Life  Bstata  with  Sapersdded 
PowerofDUposltloo.*— Devise  to  testator's  daugh- 
ter £.  C.  of  £4000  in  tbe  government  funds  during 
her  life:  land  after  her  death,  the  Interest  to  his 
four  ffrand  children:  and,  at  their  decease,  the 
princi|>al  and  Interest  to  be  disposed  of  by  them,  to 
their  heirs,  in  such  proportion,  as  they  by  their 
wills  respectively  may  direct;  and.  in  case  of  the 
death  of  his  inrand  daughter  S.  C.  her  part  to 
his  ffrand  daughter  E.  C. 

The  irrand  children  took  the  absolute  property  in 
the  stock,  after  the  death  of  the  testator's  daughter 

E.  a 

Williamson,  by  his  will  in  1787,  devised 
to  his  daughter  Elizabeth  Clements  and  her 
children,  as  follows :  **I  also  give  to  my  said 
daughter  the  interest  of  four  thousand 
pounds  in  the  government  funds  during  her 
life,  and  after  her  death  I  give  the  interest 
of  the  above  one  fourth  to  each  of  my  grand 
children  Sarah  Cocke,  Elizabeth  Clements, 

•Pee  Simple- How  Created- Life  EsUtawlth  Unlim- 
ited Power  of  DUposltlon.-in  MllhoUen  v.  Rice,  18  W. 
Va.  588,  the  court  said:  *'I  do  not  understand,  as 
counsel  contend,  that  the  court  held,  either  in  this 
case  (Shermer  ▼.  Shermer.  1  Wash.  266),  or  in  the 
case  of  OoodtDin  v.  Taylor,  4  Call  306.  that  a  life  estate, 
with  superadded  power  of  unlimited  disposition, 
would  be  held  for  that  reason  to  be  a  fee  simple. 
We  have  seen  that  the  overwhelming  weight  of 
authority,  both  English  and  American,  is  opposed 
to  such  conclusion.*'  See  pp.  519.  524  of  Milhollen  v. 
Rice,  supra.  But  see  2  Min.  Inst.  (4lh  Ed.)  p.  1078, 
and  foot-note  to  May  v.  Jqynes,  20  Gratt  692. 

S«ne—SwBe -Same— Rule  In  Shelley's  Case.— in  Mil- 
hollen V.  Rice,  IS  W.  Va.  541,  the  court,  in  referring 
to  the  principal  case,  said:  "In  that  case  the  power 
was  not,  to  dispose  of  to  his  heirs,  but  to  dispose  of 
to  their  heirs  in  such  proportion  as  they  mliy  direct 
Which  seems  to  me,  to  be  essentially  different, 
thouffh  this  difference  does  not  seem  to  have  at- 
tracted the  attention  of  the  court  in  that  case.  In 
truth  this  lanfiTuaffe  seems  to  have  been  thrown  in 
by  the  court  at  the  close  of  its  opinion  without  much 
consideration. 

'*It  really  made  no  difference  in  that  case,  whether 
the  word  heir  included  devisees  or  not  The  case 
must  have  been  decided  in  the  same  way,  whether 
these  words  were  so  construed  or  not  It  was 
decided,  as  it  was,  because,  as  we  have  seen,  the  case 
was  held  to  come  within  the  rule  in  Shelley's  Case; 
and  not  because  the  testator  intended  to  give  more 
than  a  life  estate  to  the  devisee.    And  from  what  we 


Frances  Clements  and  John  Clements,  and 
at  their  decease  the  principal  and  interest 
to  be  disposed  by  them  to  their  heirs  in 
such  proportion  as  they  by  their  wills  re- 
spectively may  direct;  and  in  case  of  the 
death  of  my  grand  daughter  Sarah  Cocke 
without  issue,  I  give  her  part  to  my  grand 
daughter  Elizabeth  Clements."  Robert 
Goodwyn  and  Elizabeth  Clements  the  grand 
daughter  intermarried ;  and  soon  after  Eliz- 
abeth Clements  the  daughter  released,  to 
them,  her  right  in  a  thousand  pounds  of 
the  public  debt  aforesaid.  Mrs.  Goodwyn 
died  intestate,  leaving  her  mother  and  hus- 
band both  alive:  Whereupon,  Robert  Good- 
wyn as  administrator  of  his  wife,  brought 
suit  against  Taylor  as  executor  of  William- 
son, for  the  thousand  pounds.  The  county 
court  decreed  payment;  but  the  court  of 
chancery  reversed  the  decree,  and  Goodwyn 
appealed  to  the  court  of  appeals. 

Ronald,  for  the  appellant.  The  grand 
children  were  each  entitled  to  one  fourth  of 
the  principal  of  the  certificates.  This  was 
obviously  necessary  to  effect  the  meaning 
of  the  testator :  for  otherwise  their  children 
would,  upon  failure  to  appoint,  have  taken 
nothing,  although  the  testator  in- 
306  tended  *they  should  have  an  actual 
interest  in  the  subject.  The  power 
to  dispose  of  the  principal  and  interest,  to 
their  heirs,  was  a  gift  of  the  whole  to  the 
grand  children.  For  a  power  to  give,  to 
whomsoever  the  devisee  pleases,  carries  the 
Absolute  property.  2  Vem.  181;  1  Wms. 
149;  Shermer  v.  Shermer's  ex'ors.  in  this 
court,  1  Wash.  266.  And  a  power  to  dispose 
of  a  personal  thing  to  the  heirs  indefinitely, 
whether  understood  as  heirs  general  or 
special,  amounts  to  the  same  thing;  for 
there  is  no  distinction  between  them,  when 
a  chattel  is  the  subject  of  bequest. 

have  heretofore  said,  the  rule  in  Shelley's  Case 
would  have  applied  to  it  just  as  certainly,  had  the 
power  to  dispose  of  to  their  heirs  been  interpreted 
to  mean  le^al  heirs,  as  when  interpreted  to  mean 
them  and  also  devisees.  I  regard  the  expression 
by  the  court  of  its  opinion  on  this  subject,  as  a  mere 
obiter  dictum.'* 

In  Milhollen  v.  Rice,  18  W.  Va.  590.  the  court  said: 
"The  case  of  Shermer  v.  Shermer,  1  Wash.  266.  and 
Goodwin  «.  Taylor,  4  Call  806.  were,  as  we  have  seen, 
probably  decided  on  the  inround,  that  the  life  tenant, 
by  suffering  herself  to  die  intestate,  had  construct- 
ively executed  the  power  of  attorney  by  disposing 
of  the  property  to  her  heirs,  and  she  thus  haviner  a 
life  estate  with  remainder  to  her  heirs  under  the 
will,  the  rule  in  Shelley's  Case  applied,  and  her  life 
estate  was  enlarged  to  a  fee  simple.  But  it  may  be. 
these  cases  were  decided  on  the  ground,  that  the 
powers  ffiven  were  powers  in  the  nature  of  a  trust 
and  beinff  unexecuted,  the  court  would  enforce  the 
trust  and  vtve  the  property  to  her  heirs:  and  thus 
takinff  it  under  the  wills  respectively,  she  having  a 
life  estate,  and  her  heirs  a  remainder  In  fee,  under 
the  wills  respectively,  the  rule  in  Shelley's  Case 
applied,  and  her  life  estate  was  enlarfired  to  a  fee 
simple.  If  these  cases  were  decided  on  this  prin- 
ciple, they  are  strong  cases  to  fflve  the  real  estate 
in  the  case  before  us  to  her  heirs,  under  the  will  of 
William  Milhollen;  for  we  have  seen,  the  rule  in 
Shelley's  Case  can  have  no  application  in  this  case." 

The  same  will  that  was  construed  in  the  principal 
case,  came  up  for  construction  in  Wilkins  v.  Taylor. 

5  Call  ISO:  and  the  judges,  cttlner  the  principal  case, 
decided  in  conformity  with  it  See  Wilkins  v.  Tay- 
lor. Wythe  888. 

See  the  principal  case  cited  In  Moore  v.  Brooks,  12 
Gratt.  151:  Bradley  v.  Mosby.  8  Call  68:  Milhollen  v. 
Rice.  18  W.  Va.  581.  542.  See  the  principal  case 
reported  in  2  Wash.  74. 

Bxectttory  Limitation— "Dying  without  Issue."— The 
principal  case  is  cited  in  Newby  v.  Blakey,  8  Hen. 

6  M.  60.  and  Wilkins  v.  Taylor,  5  Call  157,  to  the 
point  that,  a  limitation  over,  after  an  indefinite 
failure  of  issue,  is  void,  as  beiuff  too  remote.  See 
Riddlck  V.  Cohoon.  4  Rand.  547. 
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Wickham,  contra.  The  testator  did  not 
intend  to  give  more  than  a  life  estate  to 
the  grand  children :  For  he  has  given  them 
the  interest  only,  and  not  the  principal. 
His  object  was  to  provide  for  the  issue  as 
well  as  the  parents,  by  putting  it  out  of  the 
power  of  the  latter  to  squapder  the  prop- 
erty, or  bestow  it  upon  other  people.  Ac- 
cordingly, he  has  devised  the  interest  to 
the  parents,  and  given  them  the  power  to 
dispose  of  the  principal  among  their  chil- 
dren. For  that  is  the  true  meaning  of  the 
word  heirs ;  which  the  testator  designed  as 
a  word  of  description,  and  not  of  limita- 
tion. It  is  not  like  the  cases  cited  by  the 
appellant's  counsel,  particularly  that  of 
Shermer  V.  Shermer's  ex'ors;  because  the 
devise  there  was  to  whomsoever  the  wife 
might  think  proper  to  make  her  heir  or 
heirs;  which  necessarily  gave  the  whole 
property,  as  it  enabled  her  to  constitute  an 
heir  by  deed,  will  or  intestacy.  But  here 
the  objects  of  appointment  were  limited, 
and  the  exercise  of  the  power  confined  to 
particular  persons. 

Cur.  adv.  vult. 

PER  CURIAM.  The  single  question  is. 
What  interest  Elizabeth  Clements,  the 
grand  daughter,  took  in  the  principal  of 
one  fourth  of  the  public  debt?  It  was 
rightly  argued  by  the  appellant'h  counsel 
that  there  is  no  difference  between  a  be- 
quest of  a  personal  thing,  and  a  bequest  of 
the  use  of  it  with  power  to  dispose  of 
the  subject  at  will;  and  consequently 
307  *that,  in  the  present  case,  the  power 
given  to  the  grand  daughter,  to 
whom  the  interest  of  one  fourth  of  the  cer- 
tificates was  devised,  to  dispose  of  the  prin- 
cipal to  her  heirs  general.  Invested  her  with 
the  whole  property  in  that  fourth ;  and  en- 
abled her  to  transmit  it  to  her  representa- 
tives, agreeable  to  the  opinion  of  this  court 
in  the  case  of  Shermer  v.  Richardson,  1 
Wash.  266.  But,  in  answer  to  this,  it  was 
said  by  the  counsel  for  the  appellee,  that 
the  intention  was  to  give  a  naked  power 
distinct  from  the  property;  and  that  the 
word  ** heirs"  should  be  construed  **  chil- 
dren," or  ** heirs  of  the  body,"  as  the  tes- 
tator meant  only  to  provide  for  the  grand 
children  themselves  and  their  posterity, 
and  not  to  enable  them  to  bestow  the  sub- 
ject upon  strangers.  If,  however,  that  was 
the  intention,  the  testator  has  not  expressed 
it;  for  there  is  nothing  in  the  will  to  shew 
that  he  meant  the  legal  sense  should  be  de- 
parted from;  and,  as  he  has  used  technical 
words  without  any  qualification,  the  court 
must  take  them  in  the  sense  which  the  law 
imposes,  and  that  comprehends  heirs  of 
every  description.  But  admit  the  appellee's 
counsel  was  right  in  his  interpretation,  it 
would  avail  him  nothing.  For,  if  the  word 
^^ heirs"  were  taken  to  mean  children,  his 
construction  would  be  at  variance  with  it- 
self; because  it  supposes  the  testator  in- 
tended to  benefit  all  the  posterity  of  his 
grand  children ;  which,  according  to  that 
construction,  could  not,  in  some  events, 
have  happened :  for  the  distant  progeny,  to 
whom  an  appointment  would  have  been 
void,  as  not  conformable  to  the  power,  would 
have  been  defeated,  if  the  children  of  the 
grand  daughter  had  died  in  her  lifetime: 
and,  if  it   be   taken  to  mean  ^^ heirs  of  the 


body,"  the  distinction  between  that  and 
heirs  general  is  unimportant  in  a  case  of 
this  kind ;  for,  in  a  devise  of  a  personal 
thing,  it  makes  no  difference  whether  it 
be  to  one  and  his  heirs,  or  to  him  and 
the  heirs  of  his  body;  because  in  both 
cases  the  absolute  property  is  given.  Then 
if  a  devise  to  one  for  life,  with  power 
to  dispose  to  his  .  heirs  general,  gives 
the    absolute    property,     a   like    devise  to 

him  with  power   to   dispose  to  ''the 
308      heirs   of  his  body,"  would  *have  the 

same  effect.  It  was  contended,  how- 
ever, that  this  case  .differs  from  that  of 
Shermer  v.  Richardson ;  because,  in  that, 
the  estate  was  given,  after  the  death  of  the 
wife,  to  whomsoever  she  might  think  proper 
to  make  her  ** heir  or  heirs;"  which,  it  was 
said,  enabled  her  to  select  an  heir  from  all 
the  world ;  whereas,  in  this,  she  could  only 
dispose  to  her  heirs  by  descent  or  repre- 
sentation. But  there  is,  in  fact,  no  differ- 
ence between  the  cases;  for  a  power  to 
tenant  for  life  to  make  heirs,  is  the  same 
as  a  power  to  dispose  to  his  heirs :  In  both, 
the  meaning  is,  the  heirs  whom  he  shall 
appoint,  or  the  law  create.  The  opinion  of 
the  county  court  then  was  right  as  to  the 
interpretation  of  the  will ;  but,  as  the  an- 
swer insisted  upon  a  bond  to  refund  in  case 
debts  should  thereafter  be  made  known,  it 
should  have  been  directed.  The  decree  of 
the  high  court  of  chancery  is  therefore  to 
be  reversed,  and  that  of  the  county  court 
affirmed,  with  a  provision  for  the  bond. 


Braxton  &  al.  Surviving  Executor  of  Philip 
W.  Claiborne  Deceased,  v.  Winslow  & 
al.  Surviving  Justices  of  Spotsylvania 
County. 

[April,  1791.1 

Administration  Bond— By  Whom  May  Be  Pot  In  Salt— 

The  administration  bond  may  be  put  in  snit  by 
creditors,  as  well  as  leffatees.  ' 

Executors— Administration  Bond— Action  on.*— But  it 
Is  necessary  to  obtain  judgment,  in  a  prior  salt 
affainst  the  ezecntor,  before  an  action  upon  tbe 
administration  bond,  can  be  sustained. 

Same— Devastavit— Verdict.— And  the  verdict  sboald 
find  the  amount  of  the  waste:  for  deTastavlt  of  a 
penny  does  not  subject  the  executor  to  more  than 
tbe  amount  of  tbe  waste  actually  committed. 

Same-Same— What  Constltntes.— Paytnv  debts  of 
inferior  diffuity  is  not  a  devastavit,  if  ibe  execator 
retains  assets  enouffb  to  pay  those  of  higher  rank. 

This  was  a  writ  of  error  to  a  jndg^ment  of 
the  general  court;  in  which  the  Spotsyl- 
vania justices  were  plaintiffs  against  the 
executors  of  Claiborne,  who  was  security  for 

Bernard  Moore,  aa  executor  of  John 
309      Spotswood.     The  ^declaration  was  in 

the  form  of  a  declaration  upon  a 
common  money  bond.  Plea  conditions 
performed.  Replication,  that  Waller's  ex- 
ecutors were  holders  of  a  protested  bill  of 
exchange,  drawn  by  Spotswood,  and  not 
paid  by  his  executor,  who  had  notice  of  it ; 
and  Greemes's  executors  had  recovered  a 
judgment  against  Moore,  as  executor  of 
Spotswood,  in  July  1767,  which  was  not 
paid  by  him,  although  assets  sufficient 
came  to  his  hands  to  satisfy   it,  in  August 

*Bxecators— Administration  Bond— Action  on.— See 

fooUnote  to  Call  y.  Raffln,  1  Oall  SS8.  The  principal 
case  is  cited  in  Taylor  v.  Stewart,  5  Call  &24.  See 
also,  monosraphic  noU  on  "Executors  and  Adminis- 
trators" appended  to  Rosser  v.  Depriest.  5  Oratt.  6: 
monographic  note  on  "Official  Bonds*'  appended  to 
SauflTster  v.  Com.,  17  Oratt  124. 
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of  that  year — which  he  had  wasted.  Re- 
joinder, no  waste.  Issue.  Upon  the  trial 
of  the  cause,  the  defendants  demurred  to 
the  plaintiffs'  evidence :  which  shewed  that 
the  executor  had  paid  debts  of  inferior  dig- 
nity, without  stating  any  other  waste ;  but 
there  was  no  proof  that  there  were  not  as- 
sets enough  left  to  satisfy  tbe  judgment 
and  bill  of  exchange ;  or  that  any  execution 
upon  the  judgment  had  ever  issued.  Ver- 
dict and  judgment  for  the  plaintiffs  in  the 
general  court.  • 

John  Taylor,    for   the   appellants.     It    is 
doubtful  whether  creditors  can  sue  upon  the 
administration  bond;  which,    according   to 
the    English  cases,  is  taken  for  the  benefit 
of    legatees   and   distributees,    and    not  of 
creditors.     1  Salk.  316 ;  2   Atk.  66.     But  be 
that  as  it  may,  it  is  certain,  that  no  action 
will    lie   upon    it   until  there  is  a  previous 
judgment   against  the  executor,  with  a  re- 
turn of  nulla  bona.     For  it  is  the  debt  of  the 
testator,  and  not  of  the  executor;  who  can- 
not   be   charged   with    it   personally,  until 
he    has   committed    a  devastavit;    because 
no  action  lies,  at  common  law,    against  an 
executor  in  his  own  right  for  a  devastavit, 
until  the  debt  is  first  established  by  a  judg- 
ment against  him  as  executor,  2  Lev.  209; 
1  Ventr.  315,  321 :  which   prove  that  a  dev- 
astavit cannot   be   alleged  upon  the  origi- 
nal debt  as  left  by  the   testator,  but  that  it 
must  be  founded  on  a  judgment  and  execu- 
tion against  the  executor,  in  order  to  ascer- 
tain whether  there  be   a   debt  due  from  the 
testator,    and    whether    the    executor    has 
waited    the   assets.     It  is  plain,  therefore, 
that,  without  such    previous  judgment  and 
execution,  no   action  will  lie  upon    the  ad- 
ministration   bond,    which   is  a  mere 
310      collateral  ^security,  and  the  obligors 
are  not  liable  to  be  sued  upon  it,  until 
the    executor    has   committed    waste.     For 
the  bond  imposes  no  new   obligation,    but 
only    enforces   what   the    common   law  re- 
quires   the  executor  to  perform ;  and,  as  it 
does  not  alter  the  duties,  it  does  not  change 
the  proceedings,  or  entitle   the   creditor  to 
a  personal  demand  upon   the  executor,    be- 
fore he  has   established   his  debt,  and  dis- 
cussed the  testator's  estate.     This   course 
of  proceeding  is  the  more  necessary,  as  the 
estate  will  otherwise  lose  many   of  its    de- 
fences ;  thus,  the  act  of  limitations  will  be 
no  bar;  because  that  plea  is  given,  by  the 
act  of  assembly,    to  certain    actions  only, 
and  cannot  be  pleaded  to  any  other;  conse- 
quently,   not    to   an    action    on  the   bond. 
Again,  as  the  bond  is  joint  and  several,  the 
suit,   if    it   can   be   brought  at  all,  may  be 
brought  against  the  security  only ;  who  will 
have  to  defend    the   justice  of  the  original 
claim,  without  vouchers,  or  any  knowledge 
respecting  it.     The  evidence  stated   in    the 
demurrer,  does  not  establish  a    devastavit: 
For  it  is  not  waste  to  pay  debts  of  inferior 
dignity,    before    those    of   superior  grade, 
provided  the  executor  has  assets  left  to  pay 
the  latter.     2  Bac.  Ab.  430;  2  Black.  Com. 
511.     The  demurrer,    however,    is  perfectly 
silent    as    to   this;  for  it  is  not  stated  that 
there  were   no    assets    left    to    satisfy    the 
plaintiffs*  demands;  and  therefore  no  dev- 
astavit   is    shewn.     But,    if   the    creditors 
could  sue  upon   the   bond,    and   if  the  suit 
could  be    brought   before   a  previous  judge- 


ment is  had  against  the  executor,  still,  the 
present  action  cannot  be  maintained;  be- 
cause two  separate  claims  are  joined  in  the 
same  suit;  which,  if  allowed,  would  pro- 
duce great  inconvenience,  1.  Because  it 
would  tend  to  embarrass  the  trial  of  the 
cause,  by  the  great  variety  of  the  matters 
which  would  be  embraced.  2.  Because  the 
defendants  would  be  liable  to  be  oppressed 
by  the  united  efforts  of  all  the  creditors 
acting  against  them  at  once ;  for,  if  the 
claims  of  two  may  be  included,  two  thou- 
sand may.  3.  Because,  if  a'l  the  creditors 
may  unite,  the  amount  may  be  so  enormous, 
that  bail  cannot  be  procured,  notwithstand- 
ing the  rule  that  an  executor  cannot  be  held 
to  bail  in  the  first  action.     3  Lev.  375* 

311  *Baker,  Wickham  and  William  Nel- 
son, for  the  appellees.     Creditors  have 

the  same  right  to  sue  upon  a  bond  as  lega- 
tees or  distributees ;  for  it  is  taken  for  the 
benefit  of  every  person  injured  by  the  mal- 
administration of  the  executor.  The  Kng- 
lish  cases  do  not  apply,  as  well  because  we 
are  regulated  by  the  act  of  assembly,  as 
because  executors  do  not  give  bond  for  their 
administration  in  England ;  for  the  statute 
of  Charles  II.  does  not  extend  to  them,  and 
therefore  the  cases  are  not  alike :  But  if  it 
be  compared  with  the  bond  of  an  adminis- 
trator under  that  statute,  creditors  may 
claim  the  benefit  of  it.  3  Atk.  248;  Cowp. 
140.  The  undertaking  of  the  executor  is 
the  undertaking  of  the  securities;  and  they 
are  as  much  bound  as  he,  to  see  to  the  appli- 
cation of  the  assets,  and  are  liable,  in  the 
first  instance,  for  his  misconduct ;  because, 
by  joining  in  the  bond,  they  made  the  debts 
their  own  as  far  as  the  assets  would  extend ; 
and  cannot  complain  at  being  called  upon 
for  them.  If  no  action  can  be  brought  upon 
the  bond  until  a  previous  judgment  is  had 
against  the  executor,  creditors  will  fre- 
quently be  without  remedy ;  for,  if  the  ex- 
ecutor absconds  or  dies  before  judgment  is 
obtained  against  him,  relief  against  the 
securities  will  be  lost.  This  is  a  conse- 
quence which  the  legislature  could  not  have 
intended ;  and  therefore,  if  it  be  true  that 
an  executor  was  not  liable  to  be  charged 
with  a  devastavit  until  a  previous  judgment 
was  obtained  against  him  in  his  ofificial 
character,  the  act  of  assembly  ought  to  be 
understood  as  intended  to  provide  against 
it,  and  afford  prompt  redress.  The  dev- 
astavit is  established,  1.  Because  the  de- 
murrer admits  every  conclusion  which  the 
jury  might  have  drawn  from  the  evidence, 
and  consequently  the  waste,  which  was  the 
point  in  dispute.  Cocksedge  v.  Fenshaw, 
Dougl.  129.  2.  Because  it  was  a  devastavit 
to  pray  debts  of  inferior  dignity  before 
those  due  to  the  plaintiffs  in  the  suit  below, 
1  Com.  Dig.  274;  and  the  condition  of  the 
bond,  ^'well  and  truly  to  administer  the 
estate,"  was  thereby  broken.  The  defend- 
ants have  not  denied  the  plaintiffs'  debts, 
and,  therefore,  have,  in  effect,  admitted 
them;    especially     as    the    demurrer 

312  *does  not  profess  to   state  all  the  evi- 
dence, and  perhaps   there   was    other 

testimony  which  satisfied  the  jury  both  of 
the  justice  of  the  plaintiffs'  claim,  and  of 
the  waste  which  had  been  committed.  The 
joining  of  several  claims  in  one  suit,  is  no 
objection ;  for  the  creditors   can    only    sue 
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upon  the  bond  when  the  executor  has  been 
g-uilty  of  a  devastavit;  which  must  always 
be  the  real  point  in  dispute,  and  must  be 
proved  upon  the  trial  of  the  cause ;  so  that 
no  injury  can  arise  from  the  practice.  For 
a  devastavit  of  a  penny  subjects  the  execu- 
tors to  payment  of  all  the  debts,  1  Com. 
Dig.  226;  Roll.  229;  and,  therefore,  it  is 
immaterial  whether  he  be  sued  in  one  or 
more  actions,  as  the  same  evidence  will 
apply  to  them  all.  Besides,  there  is  a  con- 
venience in  it,  as  it  avoids  circuity  of 
action,  and  saves  costs. 

Marshall,  in  reply.  The  bond  of  execu- 
tors in  this  country  is  like  the  bond  of  ad- 
ministrators in  England  under  the  statute 
of  Charles  II.  and  therefore  the  securities 
of  an  executor  here  will  not  be  further  lia- 
ble than  those  of  an  administrator  there. 
Consequently,  if  the  administrators'  bond 
in  England  is  not  liable  to  be  sued  by  the 
creditors,  neither  will  the  executors'  bond 
in  Virginia ;  for  the  party  injured,  spoken 
of  in  the  act  of  assembly,  means  the  party 
which  the  act  intended  to  provide  for.  But 
the  cases,  cited  by  Mr.  Taylor,  shew  that 
the  administrators'  bond  is  a  bond  for  dis- 
tribution only,  and  not  for  the  benefit  of 
creditors.  If,  however,  creditors  may  sue 
upon  the  bond,  it  can  only  be  after  judg- 
ment and  execution  against  the  executor; 
for  he  is  the  proper  person  to  defend  the 
estate  against  the  claim;  and  a  suit  upon 
the  bond,  in  the  first  instance,  would  in- 
volve a  multitude  of  issues  which  it  would 
be  perplexing  to  try;  and  the  executor,  who 
is  not  liable  to  be  held  to  bail  until  judg- 
ment and  execution  against  him,  will  be 
forced  to  give  it,  or  be  imprisoned  when- 
ever the  malice  or  caprice  of  a  creditor  may 
prompt  him  to  demand  it,  although  the 
administration  may  have  been,  in  every 
respect,  correct.     The   objection,    that    the 

executor  may   abscond    or  die  before 
313      ''^judgment   is  obtained   against  him, 

proves  nothing;  for  it  supposes  an 
extreme  case ;  and,  if  the  legislature  had 
intended  to  provide  for  it,  there  would 
have  been  the  same  necessity  to  have  pro- 
vided for  the  death  or  absconding  of  the 
securities  also;  which  nobody  pretends 
they  have  done.  The  act  of  assembly,  by 
giving  an  action  on  the  bond,  did  not 
mean  to  alter  the  common  law  with  regard 
to  executors,  or  to  dispense  with  any  of  the 
prerequisites  to  their  personal  responsibil- 
ity :  And,  at  common  law,  the  responsibility 
commences  with  the  devastavit;  which  can- 
not be  established  by  any  other  mode  than 
a  previous  suit  to  ascertain  the  debt,  and 
enable  the  executor  to  contest  the  claim. 
The  demurrer  only  admits  such  facts  as 
necessarily  arise  out  of  the  evidence ;  and 
not  imaginary  conjectures,  without  any 
testimony  to  support  them.  But  the  evi- 
dence here  does  not  shew  waste ;  for  it  does 
not  appear  what  assets  are  left,  or  that 
there  will  not  be  enough  to  satisfy  the 
plaintiffs :  which  ought  to  have  been  shewn ; 
for  it  is  not  a  devastavit  to  pay  debts  of 
inferior  dignity,  if  there  be  assets  suffi- 
cient to  pay  those  of  superior  grade  and 
still  less  is  it  true  that  a  devastavit  of  a 
penny  subjects  the  executor  to  payment  of 
all  the  debts ;  for  he  is  not  liable  further 
than    the   amount   of   the    assets   actually  | 


wasted.  2  Bac.  Abr.  430;  Bull.  Nis.  Pr. 
142.  If  the  demurrer  does  not  state  in 
words  that  it  was  all  the  evidence  produced 
by  the  plaintiffs,  it  makes  no  difference, 
as  the  cause  is  submitted  to  the  court  upon 
the  facts  in  the  record ;  and,  by  demurring, 
the  defendants,  so  far  from  admitting  the 
plaintiffs'  claims,  deny  them,  and  refer  it 
to  the  court  whether  the  plaintiffs  have 
proved  a  right  to  recover.  It  is  not  true, 
that  the  securities,  by  joining  in  the  bond, 
make  the  testator's  debts  their  own  to  the 
extent  of  the  assets ;  for  they  never  become 
responsible  until  there  is  a  devastavit;  and 
what  constitutes  a  devastavit  is  always  to 
be  decided  by  an  action  against  the  execu- 
tor in  his  official  character,  with  a  return 
of  nulla  bona ;  and  not  by  a  suit  against 
the  securities  in  the  first  instance,  as 
314  *the  latter  cannot  be  supposed  as 
capable  of  making  defence  against 
the  claim,  as  the  former. 

Cur.  adv.  vult. 

ROANE*  Judge.  There  are  two  principal 
questions  in  this  case.  The  first  is.  Whether 
a  creditor  can  sue  upon  an  administration 
bond?  The  second,  Whether  such  suit  can 
be  brought  previous  to  a  judgment  against 
the  executor,  with  the  necessary  proceed- 
ings on  it  to  prove  a  devastavit? 

As  to  the  first :  It  is  clear  from  the  whole 
complexion  of  the  act,  the  oath  it  prescribes, 
and  the  right  of  the  sureties  to  demand 
counter  security,  Ac. ,  that  a  creditor  may 
sue  upon  the  bond.  But  it  is  objected,  that 
it  has  been  held  that  such  an  action,  at  the 
suit  of  a  creditor,  is  not  maintainable  in 
England  under  the  statute  of  Charles  II. 
That  statute,  however,  differs  in  terms 
from  ours ;  and  therefore  a  decision  upon  it 
cannot  give  a  rule  in  the  present  case,  as 
our  act  expressly  says,  that  any  party  in- 
jured may  bring  suit  upon  the  bond;  and  a 
creditor,  whose  debt  has  been  lost  by  the 
misconduct  of  the  executor,  is  emphatically 
a  party  injured.  Besides,  there  have  been 
conflicting  decisions  upon  the  English 
statute ;  but  it  is  not  important  to  examine 
them,  as  the  point  is  so  expressly  provided 
for  by  the  act  of  assembly. 

As  to  the  second:  It  is  the  province  of 
the  court  to  decide,  according  to  a  sound 
discretion  regulated  by  law,  what  the  cred- 
itor should  do  to  prove  himself  a  party  in- 
jured in  the  language  of  the  act  of  assembly, 
and  to  consider  of  the  consequences  of  sus- 
taining a  premature  action  upon  the  bond. 
Now  there  is  but  one  possible  inconvenience 
which  can  result  from  a  previous  discussion 
of  the  executor ;  namely,  that  of  his  ab- 
sconding :  which  is  supposed  to  be  answered 
by  the  observation  that  it  is  an  extreme 
case ;  and  in  contemplation  of  law,  the  tes- 
tator is  always  represented ;  so  that  there 
is  no  inconsistency  in  requiring  a  previous 
suit  against  the  executor;  and  we  ought 
not  to  reject  a  system  which  embraces  the 
cases  which  usually  happen,  because 
315  it  *doe8  not  extend  to  one  that  rarely 
happens;  for  ad  ea,  quae  frequentius 
accidunt,  jura  adaptantur,  is  the  general 
rule.  But,  upon  the  other  hand,  the  mis- 
chief of  sustaining  an  action  upon  the 
bond,  without  a  previous  suit  agfainst  the 
executor,  is  incalculable.  For  it  is  neither 
reasonable   nor   just  to  put   the  defence  of 
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the  estate  upon  a  mere  stranger;  who  knows 
nothing'  of  the  transactions,  cannot  avail 
himself  of  the  same  pleas  that  the  executor 
could,  and  has  none  of  the  documents  and 
evidences  necessary  to  resist  the  claims; 
which  might  therefore  be  frequently  re- 
covered of  him,  when  the  executor  had  a 
good  defence.  The  construction  which  con- 
siders it  merely  as  a  suit  upon  the  breach 
of  the  literal  expression  of  the  bond,  is 
too  narrow:  It  is  a  suit  to  establish  a  debt 
against  the  testator  also;  which  ought  to 
be  done  in  a  suit  against  the  executor  him- 
self, as  he  is  the  only  person  competent  to 
make  the  proper  defence,  and  put  the  claim 
fairly  in  issue  upon  the  law  and  the  evi- 
dence. The  bond  is  only  intended  as  a 
security  against  a  devastavit,  and  is  not 
forfeited  until  that  is  established.  But  the 
cases  cited  prove  that  a  devastavit  can  never 
be  alleged,  until  there  is  judgment  against 
the  executor  with  a  return  of  nulla  bona. 
Consequently  the  bond  is  never  liable  to  be 
put  in  suit  until  the  proper  proceedings  to 
convict  the  executor  of  a  devastavit  have 
been  bad:  which  has  not  been  done  in  the 
present  case ;  and  therefore  I  am  of  opinion 
that  the  judgment  ought  to  be  reversed. 

HENRY,  Judge.  If  there  be  any  doubt 
whether  the  bond  was  given  a  security  to 
creditors,  it  is  time  that  it  should  be  set- 
tled. But  there  can  be  no  doubt ;  for  the 
whole  complexion  of  the  act  of  assembly 
proves  that  creditors  were  intended.  The 
executor  is  to  pay  the  debts  and  then  the 
legacies.  This  he  stipulates  to  do;  and 
gives  security  for  performance.  Conse- 
quently, if  he  has  assets,  and  fails  to  pay 
the  debts,  he  prejudices  the  creditors;  who 
thereby  become  parties  injured  in  the  lan- 
g-uage  of  the  act,  and  therefore  are  entitled 

to  sue  upon  the  bond,  whenever  they 
316       have  ^established    their   claims,   and 

the  default  of  the  executor.  The 
Knglish  cases  afford  curious,  but  not  use- 
ful, knowledge,  upon  the  point.  To  say 
no  more  of  them,  they  contradict  each 
other,  and  are  inapplicable  to  the  case,  as 
the  act  of  assembly  has  taken  up  the  sub- 
ject, and  must  give  the  rule. 

The  next  question  is,  What  the  creditor 
must  do  to  enable  him  to  bring  an  action 
upon  the  bond?  The  statute  says,  that  the 
party  injured  may  sue  upon  it.  But  who 
is  such  party ;  and  how  does  he  become  so,  in 
the  question ;  for  he  was  not  such  a  party 
when  the  bond  was  executed,  and  could 
only  become  so,  by  posterior  events.  The 
answer  to  this  enquiry  is,  that  he  ought  in 
the  first  place  to  prove  that  he  is  a  creditor 
by  a  judgment  against  the  executor,  who 
is  the  proper  person  to  contest  the  claim : 
and  then  that  the  assets  have  been  wasted ; 
which  must  be  shewn  by  an  execution  with 
a  return  of  nulla  bona.  Until  all  this  has 
been  done,  he  is  not  a  party  injured  within 
the  meaning  of  the  act  of  assembly ;  and 
consequently  cannot  bring  a  suit  upon  the 
bond.  These  things,  however,  have  not 
been  attended  to  in  the  present  case ;  for 
although  Greme*s  executors  obtained  a 
judgment,  they  took  no  execution;  and 
Walter's  executors  brought  no  suit.  Neither 
of  them,  therefore,  have  proved  a  devastavit 
in  the  mode  prescribed  by  law ;  and  conse- 
quently   neitner  of  them  can  sue  upon  the 


bond,  as  they  have  not  shewn  themselves 
to  be  parties  injured,  according  to  the 
meaning  of  the  statute. 

But  if  the  proceedings  had  been  right  in 
other  respects,  the  judgment  would  still 
have  been  erroneous  in  this,  that  the  ver- 
dict does  not  find  how  much  has  been 
wasted:  which  was  essentially  necessary; 
for  it  is  not  true,  that  a  devastavit  of  a 
penny  subjects  the  executor  to  pay  more 
than  the  amount  of  the  waste  actually  com- 
mitted. 

Upon  the  whole,  I  am  of  opinion  that  the 
judgment  should  be  wholly  reversed,  and 
not  sent  back  to  be  further  proceeded  in,  as 
neither  the  pleadings  nor  the  evidence, 
shew  that  the  plaintiffs  are  entitled  to  sue 
upon  the  bond. 

317  *WYTHE,  Chancellor.     It   is   clear 
that  creditors  may  maintain  an  action 

on  the  bond.  For  the  act  directs  that  the 
debts  shall  be  first  paid,  and  then  the  lega- 
cies; and  that  any  party  injured  may  put 
the  bond  in  suit.  It  is  preposterous,  there- 
fore, to  suppose  that  the  legislature  in- 
tended to  secure  the  legatees  and  not  the 
creditors,  whom  they  had  preferred  in  the 
order  of  payment,  and  whose  claims  were 
ex  debito  justitiae.  A  creditor  who  loses 
his  debt  by  the  malversation  of  the  ex- 
ecutor is  at  least  as  much  injured  as  a  lega- 
tee who  loses  his  legacy ;  and  therefore 
comes  as  precisely  within  the  letter  of  the 
statute.  The  English  cases  contradict  each 
other,  and  have  no  application  to  that  be- 
fore the  court ;  for  their  statute  differs  from 
ours ;  and  consequently  no  decision  on  it 
can  have  any  influence  in  the  construction 
of  ours;  which  comprehends,  as  a  party 
injured,  every  person  who  is  prejudiced  by 
the  misconduct  of  the  executor,  and  affords 
redress  to  him  by  an  aqtion  on  the  bond. 

The  other  questions  admit  of  a  different 
consideration.  The  creditor  claiming  to 
sue  upon  the  bond  must  shew  that  he  is  a 
creditor;  that  there  were  assets,  which 
have  been  wasted;  and  that  his  debt  re- 
mains unpaid.  Without  a  combination  of 
all  these  he  is  not  a  party  injured;  for  the 
mere  act  of  paying  debts  of  inferior  dignity, 
as  was  done  in  this  case,  is  not  a  devastavit, 
if  he  retains  assets  to  pay  those  of  higher 
grade,  or  pays  them  himself.  To  prove 
himself  a  creditor,  the  plaintiff  must  shew 
that  he  has  obtained  a  judgment  against 
the  executor  who  is  the  proper  person  to 
contest  th.e  claim;  and  that  he  has  issued 
execution  and  discussed  the  estate  without 
satisfaction.  For  it  is  a  dispute  which  can 
only  be  managed  by  the  parties  interested ; 
and  in  every  case  the  law  requires  that  all 
those  who  have  any  interest  in  the  contro- 
versy, should  be  convoked  by  the  plaintiff. 
Suppose  A.  agrees  to  pay  B.  what  C.  owes 
him;  can  B.  call  on  A.  for  payment  un^il 
he  establishes  his  demand  against  C? 
That  would  leave  A.  without  redress  against 
C,  as  it  would  be  res  inter  alios  acta  and  he 
was  never  heard,  although  he  might 
have  been   able  to  refute  the  claim. 

318  *  Waller's   executors   ought   therefore 
to  have  shewn  that  he  was  a  creditor, 

by  a  suit  and  judgment  against  the  execu- 
tor, with    a  return   of  nulla  bona   upon  the 
execution.     In   Greme's  case   these  duties 
I  have  been  discharged  so  far  as  to  ascertain 
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the  claim  by  a  judgment  against  the  ex- 
ecutor; but  they  have  not  taken  an  execu- 
tion, and  the  omission  was  fatal.  It  was 
objected,  that  the  act  of  assembly  does  not 
prescribe  all  this  to  be  done.  Bijt  it  was 
unnecessary;  for  when  a  statute  gives  a 
remedy  without  prescribing  a  particular 
mode  of  proceeding,  the  mc^e  of  the  com- 
mon law  is  to  be  pursued.  It  was  also  ob- 
jected, that,  if  a  previous  suit  were  required, 
there  might  be  a  failure  of  justice  in  some 
instances:  But  there  is  no  weight  in  the 
argument;  for  the  executor  is  supposed  to 
have  acted  rightly  until  the  contrary  is 
proved ;  and,  if  you  cannot  proceed  against 
the  executor,  that  is  not  a  reason  for  fixing 
the  securities ;  who  have  a  right  to  say  that 
they  undertook  for  a  due  administration  by 
the  executor  only;  and  that  it  devolves 
upon  the  plaintiffs  to  prove  by  due  course 
of  law,  that  it  has  not  taken  place.  I  think, 
therefore,  that  the  plaintiffs  have  not  en- 
titled themselves  to  sue  upon  the  bond ;  and 
that  the  judgment  ought  to  be  reversed. 

FLE4MING,  Judge.     I   concur  in  opinion 
that  a  creditor  may  maintain   an  action  on 
the  bond.     E^or  the  act  of  assembly   directs 
that  any  party  injured  may  sue ;  which  ap- 
plies to  every  person  who  is   prejudiced  by 
the  misconduct  of  the  executor.     The  cases 
cited  against  it  have  no  influence  upon  the 
question;    for    they    are    contradictory    to 
themselves,  and  were  made   upon  a  statute 
which  differs  from  ours.     The  only  point  of 
enquiry  in  all  such  cases   is,    whether   the 
plaintiff   is    a  party   injured  by  the  course 
which  the  executor  has   pursued ;  and  if  he 
proves  it  in  the  manner  prescribed  by  law, 
he  brings  himself  emphatically  within  the 
language   and    meaning   of    the   act.     But 
then  the  question  arises.  What  the  creditor 
must  do  to  avail  himself  of  the   benefit  of 
the  bond?    And  the  answer    is,    that 
319      he  is  to  *prove  himself  a  creditor  by 
a  judgment  against  the  executor ;  that 
he  issued  execution;  and  that   nulla   bona 
was  returned.     For  until  that   is  done,  the 
executor  is  presumed  to  have  acted  rightly, 
and  that  the  bond  has   not   been  forfeited; 
for  the  plaintiff,  in   every   such  case,  must 
prove  a  devastavit  before   he   is  entitled  to 
sue   upon    the   bond.     In   the  present  case, 
however,  none  of  the   plaintiffs  have  taken 
all  these  steps ;  and  therefore,  none  of  them 
can  sustain  the  action.     But  this  is  not  all ; 
for  the  verdict  does  not  find   the  amount  of 
the  supposed   devastavit ;  which  was  indis- 
pensably requisite ;  because  neither  the  ex- 
ecutor nor   the    securities    were   liable    for 
more  than  the   waste  actually    committed. 
Upon  the  whole,  I  think  the  plaintiffs  have 
not  made  out  their  case ;  and  that  the  judg- 
ment ought  to  be  reversed. 

CARRINGTON,  Judge.  It  is  not  neces- 
sary to  repeat  the  reasons  given  by  my 
brethren  for  the  judgment  which  is  to  be 
rendered.  I  shall  therefore  content  myself 
with  saying  that  I  concur  with  the  rest  of 
the  court ;  and  deliver  it  as  their  unanimous 
opinion,  that  the  court  below  erred  in  this, 
that  it  was  not  shewn  that  the  plaintiffs 
had  obtained  a  judgment  against  the  ex- 
ecutor in  the  first  place,  and  pursued  the 
testator's  estate  until  it  was  exhausted. 

The  judgment  is  therefore  totally  re- 
versed, and  the  following  is  to  be  the  entry : 


^^The  court  is  of  opinion  that  the  matter 
stated  in  the  demurrer  to  be  shewn  in  evi- 
dence by  the  defendants  is  not  sufficient  in 
law  to  fix  a  devastavit  on  Bernard  Moore 
in  the  record  mentioned,  or  to  maintain  the 
issue  on  the  part  of  the  defendants:  There- 
fore it  is  considered  by  the  court  that  the 
j.udgment,  in  consequence  of  the  opinion 
of  the  said  general  court  that  the  matter 
was  sufficient  in  law,  be  reversed,  &c." 

N.  B.  Judge  Carrington,  the  next  day 
after  the  judgment  was  given,  informed 
the  reporter  that  the  judges  were  principallj 
influenced  by  the  following  reasons: 
320  *1.  Because  it  did  not  appear  by  the 
proceedings  that  judgment  had  been 
obtained  against  the  executor  upon  the  bill 
of  exchange,  in  order  to  subject  the  tes- 
tator's estate  in  his  hands,  and  nulla  bona 
returned  upon  the  execution.  Without 
which  there  could  be  no  devastavit  estab- 
lished so  as  to  entitle  the  creditor  to  sae 
upon  the  bond ;  inasmuch  as  the  bond  could 
only  be  considered  as  a  collateral  security; 
and  therefore  not  liable  to  be  put  in  suit 
until  the  executor  was  convicted  by  dae 
course  of  law  of  having  wasted  the  assets. 

2.  Because  it  did  not  appear  by  the  evi- 
dence stated  in  the  demurrer,  that  there 
were  not  assets  sufficient  after  paying  the 
inferior  debts,  to  discharge  the  bill  of  ex- 
change and  judgment ;  inasmuch  as  it  is 
not  a  devastavit  in  the  executor  to  pay 
debts  of  inferior  dignity,  if  he  still  retains 
assets  enough  to  discharge  those  of  higher 
degree. 

Memorandum. — Some  year  after  the  judg- 
ment  in    the    foregoing   case    was   given, 
chancellor  Wythe  having  occasion  to  con- 
sider a    similar   case,    wrote   to   president 
Pendleton  who    was    present    at  the  judg- 
ment, but  did  not  sit  in  the  cause,  to  know 
what  he  understood  to  have  been  decided  in 
that  case ;  and  received  an  answer  in  writ- 
ing   that    he,   judge  Pendleton,  understood 
it  to  have  been  decided,  ''That  previous  to 
the  commencement   of   a    suit  against  the 
securities,  or  even  against  the  executor,  on 
the  bond   for  the   faithful  discharge  of  his 
duty,  founded  on  a   charge  of  a  devastavit 
in  the  executor,  the  creditor  ought  to  pro- 
ceed against   the  executor   to  establish  the 
demand  and  convict  him  of  the  devastavit; 
when  failing  to  recover  his   money  by  that 
means,  he  may  then  by  a  suit,  of  the  present 
sort,  resort  to  the  securities.     But  to  admit 
such  suit   in  the  first   instance,  would  sub- 
ject the  sureties  to  the  unreasonable  burthen 
of  contesting  the  justice  of  the  debt  and  of 
defending    the   conduct     of    the   executor, 
which,  as  they  are  strangers  to  both,  must 
tend  to  produce  injustice  to   the  estate  in 
the    first   case,    and    to   themselves  in  the 
other.'* 
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DevlMS— Vested  Remelnder*— Case  at  Bar.— Derlse.  In 
1777,  of  the  testator's  twodaoffhterR.  after  the  mar- 
rlaffe  or  death  of  their  mother;  but  If  they  died 

*Dower  in  Executory  Devtses.— On  this  question.  Uie 
principal  case  is  cited  in  Jones  v.  Hnsrhes,  S7  Qrati. 
56S,  and  foot-note;  Nickell  v.  Tomlinson.  27  W.  Va. 
706.  707.  See  also,  monographic  note  on  "Dower" 
appended  to  Davis  v.  Davis,  25  GratL  587:  mono- 
graphic note  on  * 'Curtesy**  appended  to  Charles  t. 
Charles.  8  Gratt.  48G. 
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under  affe,  and  without  issue,  to  the  children  of 
the  testator's  sister,  except  the  child  who  should 
be  heir  to  her  husband.  'One  of  the  daughters 
died  an  infant  of  tender  afire,  in  the  lifetime  of  her 
mother,  the  other  is  heir  to  her.  as  it  was  a  vested 
remainder  in  the  daughters. 

Curtesy— Liability  of  Determinable  Pees  to.— And,  if. 
upon  the  death  of  the  mother,  the  survivinur 
daufifhter  married  and  had  issue,  which  died  im- 
mediately, and  then  she  died,  without  other  issue, 
her  husband  was  tenant  by  the  curtesy  of  all  the 
lands,  determinable  fees  beinff  subject  to  dower 
and  curtesy. 

Same— Personal  Batata.— But  he  had  no  interest  in 
the  slaves  and  personal  estate. 

Executors— Rents  and  Profits  Applied  to  Payment  of 
Debts  of  Testator— Compensation.— If,  however,  part 
of  tbe  renis  and  profits  of  the  lands  were  applied 
by  the  executor  to  payment  of  the  testator's  debts, 
be  is  entitled  to  compensation  for  them. 

Statute  Rearulatlng  Course  of  Descents— Case  at  Bar- 

If  tbe  eldest  son  of  the  testator's  sister  lived  till 
1788,  and  then  died  intestate  and  without  issue, 
bis  father  was  not  entitled  to  a  proportion  of  the 
estate  in  riffht  of  that  son,  although  the  act  for 
resralatinv  the  course  of  descents  had  defeated  the 
exception  in  the  will. 

Wills— Construction.— But  if  one  of  the  dauffhters 
married  and  died  without  issue,  her  husband  was 
entitled  to  her  share  of  the  slaves  and  personal 
estate 

Same— Same.— And  the  descendants  of  a  deceased 
danffhter  were  entitled  to  their  mother's  propor- 
tion of  the  estate. 

George  Holden,  by  his  will,  dated  2d 
January,  1777,  devised  that  his  just  debts 
should  be  paid,  and  that  his  executors  should 
collect  those  due  him,  which  he  thought 
would  be  sufficient  for  the  purpose:  After 
this,  he  devised  as  follows,  *^I  give  and 
lend,  unto  my  dearly  beloved  wife,  the  use 
and  profits  of  my  whole  estate,  both  real  and 
personal,  during  her  widowhood,  for  her 
support,  and  for  the  support,  education  and 
maintenance  of  my  two  daughters,  Anna 
and  Susanna;  but  if  my  wife  should  marry 
again,  I  then  give  unto  her  one  thousand 
pounds,  to  be  paid  her  by  my  executors  in 
twelve  months  after  her  marriage,  and  the 
choice  of  six  slaves  during  her  life,  one  of 
the  six  to  be  at  her  own  disposal  and  gift. 
3d  item.  If  my  two  daughters  Anna  and 
Susanna  should  die  before  they  are  of  age, 
and  unmarried,  I  then  give  unto  my  wife, 
though  she  should,  be  again  married,  the 
use  of  the  whole  of  the  profits  of  my  whole 

estate,  during  her   natural    life.     4th 
322      item.     I  give  unto  *my  two  daughters 

Anna  and  Susanna,  my  whole  estate, 
both  real  and  personal,  (not  otherwise  dis- 
posed of,)  to  them  and  their  heirs,  equally 
to  be  divided  share  and  share  alike;  but  if 
my  two  daughters  should  die  before  they 
are  of  age,  and  without  issue  of  their 
bodies,  then  I  give  and  devise  my  whole 
estate,  to  them  devised,  to  be  equally  di- 
vided between  the  children  of  my  sister, 
Elizabeth  Taliaferro,  except  the  child  that 
shall  be  the  heir  at  law  of  her  husband  Wil- 
liam Taliaferro.  5th  item.  Though  I  have 
given  unto  my  dear  wife,  the  use  and 
profits  of  my  whole  estate  during  her 
widowhood,  for  her  support,  and  the  sup- 
port, education  and  maintenance  of  my  two 
daughters,  yet  my  will  and  intention  is, 
that,  if  either  or  both  of  my  daughters 
should  marry  during  the  time  she  remains 
my  widow,  she  so  marrying,  shall  immedi- 
ately upon  her  marriage,  be  entitled  to  re- 
ceive one  third  of  my  whole  estate,  both 
real  and  personal,  totheuse  of  her  and  her 
heirs,  as  above  mentioned.*'  After  which, 
he  deiidred^  that  the   furniture  of  his  house 


should  be  kept  together  for  the  use  of  his 
wife  and  family ;  and,  in  case  of  the  mar- 
riage or  death  of  his  wife,  he  devised  the 
guardianship  of  his  daughters  to  his  exec- 
utors. He  then  added,  **I  furthermore  give 
unto  my  dear  wife,  in  case  she  should  die  my 
widow,  and  in  case  of  the  death  of  my 
two  daughters,  one  thousand  pounds,  over 
and  above  what  I  have  given  her,  to 
be  at  her  absolute  disposal."  The  tes- 
tator died  in  that  year ;  and  it  does  not  ap- 
pear that  he  had  any  other  children  than 
the  two  daughters  above  mentioned. 
Anna,  one  of  the  said  daughters,  died 
an  infant  of  tender  age:  then  the  wife 
married  and  died,  living  the  other  daughter 
Susanna;  who,  afterwards,  intermarried 
with  Burwell,  by  whom  she  had  a  child 
that  died;  after  which  she  died  herself, 
without  leaving  issue.  And  thereupon,  the 
husband  and  the  surviving  children  of 
Elizabeth  Taliaferro,  together  with  the 
husband  of  one  of  her  deceased  daughters, 
and  the  children  of  another,  filed  a  bill  in 
the  high  court  of  chancery  against  Burwell, 
for  an  account  and  delivery  of   the   estate, 

stating  that  Elizabeth  Taliaferro  died 
323      after  the   testator ;  *that  she  had  five 

children,  to  wit,  two  sons  and  three 
daughters ;  that  George  was  the  eldest,  but 
died  intestate  and  without  issue  in  1788, 
to  whom  his  father  claimed  to  be  heir:  that 
one  of  the  daughters  married  Keith,  and 
died  without  issue,  living  her  husband  one 
of  the  plaintiffs;  but  another  of  the  daugh- 
ters married  Stubbs,  and  died,  leaving  two 
daughters,  who  were  part  of  the  plaintiffs, 
and  sued  by  their  father  as  their  next 
friend;  and  that  the  other  daughter  mar- 
ried Wedderburn. 

The  answer  of  Burwell  claimed  to  hold 
the  lands  as  tenant  by  the  curtesy,  and  the 
slaves  in  absolute  property,  stating  that 
his  wife  died  at  nineteen  years  of  age ;  that 
George  Holden  the  testator  died  in  debt : 
and  that  the  rents  of  the  land  having  been 
applied,  by  the  agent  of  the  executor,  to 
the  paymept  of  the  debts,  slaves,  to  that 
amount,  ought  to  be  furnished. 

The  high  court  of  chancery  "being  of 
opinion,  for  reasons  written  on  a  paper 
deposited  with  the  rolls,  that  the  defendant 
is  entitled  to  tenancy  by  curtesy  of  all  the 
lands  devised  by  the  testator  George  Holden 
to  his  daughters,  and  is  entitled,  not  to  the 
slaves  and  other  chattels  bequeathed  with 
those  lands,  but  to  so  much  of  their  value 
as  is  equal  to  the  rents  and  profits  of  the 
said  lands,  which  after  the  death  of  the 
testator's  widow,  were  applied,  if  any  were 
applied,  to  the  payment  of  his  debts,  and 
that  the  plaintiffs  hereinafter  named  are 
entitled  to  the  surplus  of  the  testator's 
slaves,  goods  and  credits,"  dismissed  so 
much  of  the  bill  as  demanded  present  pos- 
session of  the  lands;  and  appointed  com- 
missioners to  make  distribution  of  the 
slaves,  goods  and  credits,  as  follows,  that 
is  to  say ;  one  fourth  to  William  Taliaferro 
son  of  Elizabeth  Taliaferro;  one  fourth  to 
Wedderburn;  one  fourth  to  Keith,  and  one 
fourth  to  the  two  Stubbs. 

The  paper  referred  to  by  the  decree  is 
as  follows: 

**In     this     cause,    upon     the     question. 
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Whether  the  defendant  be  tenant  by  curtesy 

of    lands   devised  by  George  Holden  to  his 

two  daughters,  who  were  his  only  chil- 

324  dren,  who*died  infants,  and  of  whom 
one    had  not    been    married,    and  the 

other  was  wife  of  the  defendant,  and  by 
him  had  one  child,  and  but  one,  which  did 
not  survive  its  mother,  the  court's  opinion 
was  delivered  in  these  terms:  In  the  testa- 
ment of  George  Holden,  the  words,  *I  give 
unto  my  wife  the  use  and  profits  of  my 
whole  estate  during  her  widowhood ;  but  if 
my  wife  should  marry  again,  then  I  give 
unto  her  one  thousand  pounds  and  the  choice 
of  six  slaves  during  her  life,  one  of  the 
six  to  be  at  her  own  disposal  and  gift,'  are 
not  pertinent  to  the  question ;  for  they 
neither  augment  nor  diminish  the  daugh- 
ter's interests  otherwise  than  that  their 
mother,  if  she  married  again,  would  have  a 
certain  portion  of  their  estates  personal, 
instead  of  all  the  profits  yielded  by  the 
estates  real  and  personal,  for  support  of 
herself,  and  for  support,  education  and 
maintenance  of  her  daughters  during  her 
life,  if  she  remained  a  widow. 

*  ^Impertinent  too,  and  superfluous,  are 
these  words,  *If  my  two  daughters  should 
die  before  they  are  of  age,  and  unmarried, 
I  then  give  unto  my  wife,  though  she  should 
be  married  again,  the  use  of  my  whole 
estate  during  her  life.  Though  I  have 
given  unto  my  wife  the  use  and  profits  of 
my  whole  estate  during  her  widowhood,  for 
her  support,  &c.  yet  my  will  is,  that  if 
either  or  both  my  daughters  should  marry, 
during  the  time  she  remains  my  widow, 
she  so  marrying  shall,  immediately,  upon 
her  marriage,  be  entitled  to  receive  one 
third  of  my  whole  estate,  to  the  use  of  her 
and  her  heirs  in  manner  above  mentioned.' 
Impertinent,  both  because  they  do  not  alter 
the  daughters'  interests,  and  because  the 
provisions  in  certain  events  became  in- 
efficacious by  opposite  events:  Superfluous, 
because  if  they  had  been  omitted,  the 
daughters'  interests  would  have  been 
neither  more  nor  less  than  they  were  by 
these  words,  'I  give  unto  my  daughters 
Anna  and  Susanna  my  whole  estate  both 
real  and  personal,  not  otherwise  disposed 
of,  to  them  and  their  heirs  equally  to  be 
divided,  share  and  share  alike,  but  if  my 
two  daughters  should  die,  before  they  are 
of  age,  and  without  issue  of  their  bodies, 
then    I   give    and    devise    my    whole 

325  estate,  *to  them  devised,  to  be  equally 
divided    between    the   children  of  my 

sister  Elizabeth  Taliaferro,  except  the  child 
that  shall  be  the  heir  at  law  of  her  husband 
William  Taliaferro,'  the  only  words  consid- 
erable after  extermination  of  those  before 
supposed  not  to  be  so.  And  if  that  the 
daughters  had  estates  of  inheritance  in  the 
lands,  to  which  estates  heirs  of  their  bodies 
might  have  succeeded,  that  the  husband  of 
the  surviving  daughter,  to  whom  her  sis- 
ter's moiety  descended,  and  who  by  him, 
seised  during  the  coverture,  had  a  child, 
although  it  expired  immediately  after  its 
birth,  is  tenant  by  the  curtesy,  the  plain- 
tiffs' counsel  persists  in  denying,  against 
him,  the  judge  of  this  court  will  not  dis- 
pute, sooner  than  he  would  contra  negantem 
principia." 


The  plaintiffs  appealed    to   the   court  of 
appeals. 

Warden,  for  the  appellants.  The  will 
was  made  in  1777,  when  primogeniture  pre- 
vailed ;  but  the  subsequent  act  of  assembly 
regulating  the  course  of  descents,  and 
abrogating  the  preference  of  the  eldest 
son,  destroyed  the  exception  in  the  devise 
as  to  the  heir  of  William  Taliaferro;  for 
all  his  children  will  be  his  heirs  at  his 
death,  and  therefore  all  became  entitled 
upon  the  passing  of  the  law ;  because  the 
estate  is  given  to  all  the  children,  which 
fixed  the  interest;  and  the  exception  was  to 
operate  at  a  future  day,  when  the  event 
should  be  known ;  for  had  primogeniture 
continued,  the  heir  would  still  have  been 
uncertain,  as  it  might  not  have  been  the 
eldest  son,  but  some  other  child.  Conse- 
quently, as  subsequent  to  the  statute,  the 
exception  could  not  take  effect,  the  estate 
remained  absolute,  and  upon  the  death  of 
George,  his  father  succeeded  to  his  share. 
The  appellee  is  not  tenant  by  the  curtesy, 
1.  Because  the  devise  did  not  confer  an 
estate  of  inheritance  on  his  wife;  for  the 
different  parts  of  the  will  should  be  con- 
strued together,  and  the  general  complexion 
shews  that  the  daughters  were  not  to  have 
a  fee,  unless  they  attained  to  twenty -one 
years  of  age.  The  fourth  clause,  therefore, 
ought  to  be  considered  as  predicating  a 
majority;  and,  consequently,  as  the 
326  contingency  never  ^happened,  the 
devise  never  took  effect.  2.  Becanse 
the  husband  is  not  entitled  to  be  tenant  by 
the  curtesy  of  a  defeasible  estate;  for  the 
happening  of  the  event  puts  an  end  to  it; 
and  the  limitation  taking  effect  as  an 
original  devise,  destroys  all  mesne  rights. 
The  decree,  therefore,  ought  to  be  reversed 
altogether  as  to  Burwell;  the  appellant 
William  Taliaferro,  in  right  of  his  son 
George,  declared  entitled  to  one  fifth  of  the 
whole  estate ;  and  the  residue  divided  among 
the  rest  of  the  appellants  in  the  proportions 
mentioned  in  the  decree. 

Wickham,  contra.  The  appellee  has 
nothing  to  do  with  the  question  of  distri- 
bution among  the  appellants.  Therefore,  I 
shall  not  stop  to  enquire,  whether  William 
Taliaferro  is  entitled,  in  right  of  his  eldest 
son,  to  a  share  of  the  estate  after  the  cnr- 
tesy  ceases,  although  the  case  of  Carter  v. 
Tyler,  1  Call,  165,  which  reprobates  the 
idea  of  an  executory  devise  being  influenced 
by  the  enactment  of  a  subsequent  law,  may 
perhaps  repel  him.  The  construction  of 
the  will  contended  for  by  the  appellants' 
counsel,  cannot  be  sustained;  on  the  con- 
trary, the  devise  to  the  daughters  of  the 
testator,  created  a  clear  vested  remainder,  to 
take  effect  in  possession,  upon  the  marriage 
or  death  of  the  wife,  without  regard  to  the 
majority  of  the  devisees.  For  a  fee  is  given 
them  in  the  first  instance ;  and  is  limited 
to  expire  only  upon  their  deaths  under  age, 
without  issue.  Upon  the  death  of  the  wife, 
therefore,  Mrs.  Burwell,  who  was  heir  to 
her  sister,  became  seised  of  the  fee  simple 
in  the  whole;  and  the  birth  of  her  child 
gave  her  husband  a  right  to  curtesy,  al- 
though her  subsequent  death,  daring 
minority,  defeated  the  estate;  for  the 
rights  of  dower  and   curtesy  continue  after 
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the  expiration  of  such  determinable  inter- 
ests. 2  Bac.  Ab.  223;  Co.  Litt.  241,  a. 
CoUectana  juridica. 

LYONS,  Judge — delivered  the  resolution 
of  the  court,  that  the  decree  of  the  hig-h 
court  of  chancery  was  to  be  affirmed. 


327  *Chapman  v.  Washington. 

[April.  1802.] 

Executors  and  Administrator*— Executor  as  Legatee- 
Creditor  of  Testator.*— If  there  be  two  executors, 
oae  of  whom  is  a  legatee  of  part  of  the  personal 
estate;  and  a  division  of  the  testator's  property  is 
made  according  to  his  will:  subsequent  to  which, 
the  legatee  executor  dies:  A  creditor,  who  after- 
wards obtains  judg-ment  against  the  surviyinff 
executor.  cannot  levy  the  execution  upon  one  of 
the  slaves  allotted  to  the  deceased  executor,  in  the 
hands  of  his  administrator. 

Same— Same— Same.— And  if  the  administrator  of  the 
deceased  executor  obtains  an  injunction  to  the 
sale  of  the  slave;  which  is  dissolved,  and  the  slave 
then  sold  under  the  execution,  the  creditor  will, 
at  the  hearing,  be  decreed  to  pay  the  then  value 
of  the  slave,  if  living,  and  his  hires  from  the  time 
of  the  sale:  and  an  issue  will  be  directed  to  ascer- 
tain them. 

Washington,  as  administrator  of  Philip 
Alexander,  filed  a  bill  in  the  high  court  of 
chancery,  against  Chapman,  as  adminis- 
trator de  bonis  non  of  Chapman,  the 
obligee,  stating.  That,  in  1760,  Gerrard  Al- 
exander made  his  will,  and  appointed  his 
sons  Robert  and  Philip,  executors.  That, 
sometime  after  the  probate,  the  slaves  and 
personal  estate  were  divided,  whereby 
Philip's  share  became  vested  in  possession 
in  his  own  right,  and  not  as  executor:  not- 
withstanding which,  he  paid  more  than  his 
proportion  of  the  debts.  That  the  defend- 
ant Chapman,  brought  suit  and  obtained 
judgment  in  1787,  against  Robert  Alexan- 
der, the  surviving  executor;  which  was 
afterwards  revived,  and  the  execution  levied 
upon  one  of  the  slaves  who  had  fallen  to 
Philip,  in  the  division ;  which  a  jury, 
summoned  by  the  sheriff  to  ascertain  the 
right,  had  improperly  decided  to  belong  to 
Gerrard  Alexander's  estate,  although  Rob- 
ert, the  surviving  executor,  had  property 
enough  in  his  hands  to  satisfy  the  demand, 
and  the  slave  taken  by  the  sheriff  was  not 
liable  for  it.  That  the  debt  had  been  paid. 
The  bill  prayed  an  injunction,  and  general 
relief. 

The  answer  admits  the  division  of  the 
estate;  but  denies  that  Philip's  share  was 
vested  in  possession  after  the  division,  and 
insists  that  it  was  liable  to  the  execution. 
That  the  defendant  knew  of  no  other  prop- 
erty belonging  to  the  testator;  but  knows 
that  the  slave  taken  belonged  to  him. 

328  ^Denies  that  the  debt   has  been  paid ; 
and  avers,  that  Robert  Alexander,  the 

surviving  executor,  had  frequently  told 
him  that  it  had  not  been  paid,  and  promised 
payment ;  which  declaration  he  repeated  on 
his  death  bed,  alleging  that  the  debt  must 
be  paid.  Does  not  admit  that  Philip  paid 
debts  to  other  people,  as  mentioned  in  the 
bill. 

The  bill  was  amended,  and  charged  that 
the  slave  taken  upon  the  execution,  did  not 
belong  to  Gerrard  Alexander,  but  was  other- 
wise acquired:  which  the  answer  to  the 
amended  bill  denied. 

A  great  number  of  depositions  were  taken  ; 

•See  monographic  note  on  "Executors  and  Admin- 
istrators*' appended  to  Rosser  v.  Depriest.  5  Gratt 
6. 


and  the  plaintiff  attempted  to  prove  payment 
of  the  debt,  and  that  the  slave  did  not  be- 
long to  Gerrard  Alexander:  But  his  whole 
testimony,  as  to  the  payment,  consisted  of 
the  declarations  of  Robert  Alexander,  the 
executor,  that  he  had  paid  it,  in  the  life- 
time of  the  preceding  administratrix,  to 
Hunter,  who  did  not  appear  to  have  biien 
authorized  to  receive  it.  One  witness, 
(whose  testimony  was  loose,  and  whose 
character  was  a  good  deal  assailed,)  said 
that  the  defendant  told  him  that  he  believed 
it  had  been  so  paid  to  Hunter,  but  that  he 
had  no  authority  to  receive.  That  the  slave 
belonged  to  Gerrard  Alexander's  estate  at 
the  time  of  the  division,  was  not  only  not 
disproved,  but  the  weight  of  the  evidence 
went  to  establish  it. 

Gerrard  Alexander's  will  was  proved  in 
1762.  Both  judgments  were,  upon  verdicts, 
against  Robert  Alexander  as  surviving  ex- 
ecutor. The  first  was  obtained  by  the  ad- 
ministratrix of  the  obligee  in  1787 ;  and  the 
second  by  the  defendant,  in  1792,  in  a  scire 
facias  upon  the  first.  The  execution,  un- 
der which  the  slave  was  taken,  issued  on 
the  12th  of  September,  1792. 

The  high  court  of  chancery  first  dis- 
solved the  injunction  upon  the  first  answer, 
in  consequence  of  which  the  slave  was  sold 
under  the  execution ;  but,  after  the  deposi- 
tions were  taken,  the  following  decree  was 
made:  '*In  this  cause,  which  came  on  to  be 
heard  on  the  bills,  answers,  exhibits  and 
examinations  of  witnesses,  the  court, 
329  having  considered  ^allegations  by 
parties,  and  arguments  by  counsel, 
doth  adjudge,  order  and  decree,  that  the  de- 
fendant do  pay  unto  the  plaintiff  the  pres- 
ent value  of  the  slave  Dick,  in  the  bills  and 
answers  named,  if  he  be  living,  and  of  his 
hire  since  he  was  sold  by  virtue  of  the  writ 
of  execution  therein  mentioned;  and  for 
ascertaining  such  value,  doth  direct  a  jury 
to  be  impaneled,  and  charged  to  try  an 
issue  to  be  made  up  between  the  par- 
ties, &c." 

Chapman  appealed  to  the  court  of  ap- 
peals. 

Randolph  for  the  appellant.  There  is 
nothing  to  shew  that  the  debt  has  been  dis- 
charged. For  the  witnesses  merely  relate 
what  they  heard  Robert  Alexander,  the  ex- 
ecutor, say,  or  what  others  heard  him  say. 
One  of  them  indeed  says,  that  the  defend- 
ant told  him  that  he  believed  the  debt  had 
been  paid,  in  the  lifetime  of  the  former  ad- 
ministratrix, to  Hunter;  but  that  he  had 
no  authority  to  receive  it:  which,  if  true, 
amounts  to  nothing:  but  the  witness  is 
discredited.  Consequently,  I  assume  it  as  a 
fact  that  the  debt  has  not  been  paid.  There 
is  not  the  slightest  foundation  for  the  sug- 
gestion, that  Philip  Alexander  derived  the 
slave  from  any  other  source  than  his 
father's  estate:  On  the  contrary,  the  origi- 
nal bill  admitted,  both  answers  confirmed 
it,  and  the  depositions  prove  that  he  be- 
longed to  that  estate.  The  only  important 
question  therefore  is,  Whether,  as  there 
had  been  a  division  of  the  testator's  slaves, 
this  one  could  be  taken  in  the  hands  of  the 
administrator  of  Philip  Alexander,  to 
whom  he  was  allotted  at  the  partition?  The 
division  could  not  make  any  difference ;  for 
it  can  never  be  true,  that   the  executor  has 
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it  in  his  power,  by  accelerating  the  divi- 
sion, to  vary  the  rights  of  the  creditors, 
and  oblige  them  to  encounter  the  delay  of 
a  chancery  suit.  The  property,  in  the 
hands  of  the  executor,  is  still  assets,  until 
the  debts  are  all  paid.  The  case  differs 
from  that  of  Lambert  v.  Burnley,  1  Wash. 
308,  in  which  it  was  decided,  that  the  cred- 
itor should  not  proceed  against  one  of  the 
legatees  only,  but  that  all  should  con- 
330  tribute;  for  *the  executor's  repre- 
sentative having  the  property  in  his 
hands,  the  creditor  was  not  bound  to  look 
any  further;  and  therefore  was  under  no 
necessity  of  seeking  redress  against  the 
legatees ;  for  it  was  the  business  of  the 
representative  of  the  executor,  and  not  of 
the  creditor,  to  compel  contribution.  But 
the  decree  is  erroneous  under  another  point 
of  view ;  for  the  plaintiff  could  not  be  en- 
titled to  the  whole  value  of  the  slave ;  but 
was  bound  to  deduct  Philip  Alexander's 
own  proportion  of  the  debt. 

Warden,  contra.  Although  there  is  no 
positive  proof  of  the  fact,  there  is  some 
reason  to  believe  that  the  debt  was  paid  to 
Hunter,  and  that  he  had  authority  to  re- 
ceive it.  But  be  that  as  it  may,  the  slave 
could  not  be  taken  under  the  execution,  as 
there  had  been  an  actual  division  of  the 
estate,  and  he  had  been  allotted  to  Philip 
Alexander ;  which  was  clearly  an  assent  of 
the  other  executor,  and  vested  Philip  with 
the  possession  in  his  own  right,  and  not  as 
executor.  Of  course  Burnley  v.  Lambert, 
1  Wash.  308,  is  a  complete  authority  to  shew 
that  the  legal  property  could ^  not  be  di- 
vested, afterwards,  at  law,  even  had  he 
been  still  living.  But,  as  Philip  was  dead 
at  the  time  of  the  judgments,  and  the 
plaintiff  no  party  to  either  of  them,  the 
conduct  of  the  defendant  was  doubly  repre- 
hensible ;  for  as  the  slave  had  lawfully  come 
to  the  plaintiff's  hands  as  legal  assets,  his 
possession  ought  not  to  have  been  disturbed, 
without  affording  him  an  opportunity  to  be 
heard. 

Cur.  adv.  vult. 

LYONS,  Judge—Delivered  the  resolution 
of  the  court,  that  the  decree  of  the  high 
^ourt  of  chancery  was  to  be  affirmed. 
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ImproMments*— Act  of  1781.— impressments  by  the 
executive  were  either  authorized  or  approved,  by 
the  resolution  of  the  assembly,  on  the  12th  of 
March,  1781 :  and  therefore,  the  public  was  bound 
to  pay  for  the  loss  which  the  owners  of  the  im- 
pressed property  sustained. 

Same— 3«me- Expiration  of  Act.— The  act  of  Novem- 
ber 1781,  authorizinfif  the  county  courts  to  examine 
into  such  impressments,  and  to  certify  the  value 
of  the  losses,  had  expired  before  the  Uth  of  Jane. 
1784. 

Same— 3«me— Amount  of  Loss— How  Ascertained.— 
And  therefore,  a  certificate  then  made,  by  the 
county  court,  was  not  to  be  received  to  ascertain 
the  amount  of  the  loss:  but  the  original  appraise- 
ment, if  to  be  had.  and  liable  to  no  objection  on 
the  score  of  fairness,  or  justice,  should  have  been 
resorted  to.  for  that  purpose:  or  if  that  could  not 
have  been  had,  or  should  have  been  found  liable 
to  exception  on  those  grrounds,  then  by  other 
satisfactory  evidence. 

Same  —  Same  —  Same  —  Same.— And  therefore,  the 
cause  was  sent  back  to  the  district  court  to  have 
the  loss  ascertained  in  that  manner,  notwlthstand- 

*lmpreasment5— Claims   lor— Effect    of   Delay.— The 

principal  case  is  cited  in  CX>m.  y.  Banks,  4  Call  341, 
"  ^  346. 


inff  the  act  of  conerress  in  1790.  disallowing  claims 
made  after  that  period,  (the  court  probably  con- 
sideriner  the  proceedinirs  as  incipient,  though  not 
perfected,  at  the  time  of  passing  the  act). 

Same— Same— Same— Same.— In  such  a  case,  an  issue, 
to  be  tried  by  a  jury,  is  a  proper  mode  of  ascer- 
taining-  the  amount  of  the  loss. 

Same— Same— Same— Same— Interest.— But  the  peti- 
tioners are  not  entitled  to  interest:  and  if  the  jury 
find  it,  the  flnding^  will  be  disregarded,  and  judg- 
ment entered  for  the  principal  only. 

Cunningham  &  Co.  filed  a  petition  in  the 
district  court  of  Henrico,  praying  to  be  al- 
lowed to  appeal  from  the  judgment  of  the 
auditor  of  public  accounts,  who  had  rejected 
their  claim  against  the  commonwealth  for 
the  value  of  a  vessel  and  cargo,  which  had 
been  impressed,  for  the  public  service  dnr- 
ins:  the  revolutionary  war. 

The  petition  set  forth,  that  Cunningham 
&  Co.  were  possessed,  early  in  the  year 
1781,  of  the  brig  Wilkes,  then  in  every  re- 
spect well  laden,  armed  and  fitted  for  sea ; 
that  just  as  she  was  about  to  sail,  the  state 
of  Virginia  was  invaded  by  the  British 
army ;  and  while  the  hostile  fleet  lay  in  the 
bay  of  Chesapeake,  the  brig  Wilkes,  being 
about  to  sail  as  aforesaid,  was  impressed 
into  the  public  service  under  the  order  of 
the  executive,  and  retained  until  the  enemy 
came  up  James  river,  and  sunk  her :  That 
the  petitioners  had  applied  to  the  county 
court  of  Nansemond  county,  in  which  they 
resided,  for  the  establishment  of 
332  their  claim ;  *and  obtained  their  cer- 
tificate for  ;f2959.  8.  3J^.  on  account 
of  the  vessel,  and  145  thousand  pounds  of 
James  river  tobacco,  that  being  the  cargo 
on  board  the  said  vessel,  when  she  was  im- 
pressed and  sunk.  That,  upon  application 
to  the  auditor  for  payment,  he  refused; 
and  thereupon,  they  applied  to  the  legisla- 
ture, who  referred  them  to  the  judiciary. 

The  auditor,  on  the  6th  of  April,  1792, 
admitted  notice  of  the  appeal ;  and  endorsed 
upon  the  petition,  That  he  did  not  recollect 
that  the  claim  had  ever  been  submitted  to 
him  before  the  claimants  made  application 
for  payment  to  the  general  assembly;  and 
that  the  resolution  of  the  legislature  refer- 
ring it  to  the  judiciary,  had  now  taken  it  out 
of  the  cognizance  of  the  auditor.  That  if 
application  had  been  made  to  him  before 
that  resolution,  he  should  have  required 
proof  of  the  impressment  and  appraisement 
of  the  vessel  and  cargo.  That  if  there  was 
any  authority  to  impress,  it  would  appear  on 
the  journals  of  the  executive ;  and  that  he 
doubted  whether  the  authority  given  by 
the  act  of  assembly  passed  in  November 
1781,  extended  to  claims  like  those  of  the 
petitioners.  That  the  valuation  of  the  ves- 
sel'and  cargo  was  too  high.  That  the  claim, 
if  allowable,  was  a  just  charge  against  the 
United  States :  but  that  the  commonwealth 
would  be  precluded  by  the  delays  of  the 
petitioners,  in  not  prosecuting  their  de- 
mand at  an  earlier  period. 

The  depositions  proved  that  the  brig  was 
a  new  vessel ;  that  she  was  loaded  with  to- 
bacco; that  the  witnesses  saw  her  while 
she  was  under  the  impressment,  and  after 
she  was  sunk;  and  that  the  cargo  was 
wholly  destroyed  in  consequence  of  it,  and 
she  greatly  damaged. 

The  certificate  of  the  county  court  is  in 
these  words,  ''At  a  court  held  for  Nanse- 
mond county,  June  the  14th,  1784,  ordered, 
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that  Samuel  Baron  Cunningham  be  allowed 
the  sum  of  £29S9,  8.  Z%,  for  a  vessel  im- 
pressed in  the  state  service,  and  also  the 
quantity  of  145,000  tobacco  of  James  river 
inspection,  lost  in  the   said    vessel." 

333  *A  document  is  filed  in  the   follow- 
ing words, 

**In  Council,  March  8th,  1781. 

"Captain  I/ewis, 

**Sir, — I  am  informed  that  the 
several  persons  whose  services  we  desire  to 
avail  ourselves  of  on  this  occasion,  wish 
an  authentic  assurance  of  what  before  I 
had  communicated  to  you  verbally.  You 
are  therefore  authorized  to  inform  them 
that  their  vessels  and  their  loading  shall 
be  insured  by  the  state,  that  a  reasonable 
hire  shall  be  paid  for  their  vessels  and 
men,  and  the  usual  share  of  prize  and 
plunder  allowed.  I  have  no  reason  to  be- 
lieve that  the  British  are  at  present  at  lib- 
erty to  come  out  of  Elizabeth  river,  but 
this  will  not  long  be  the  case.  You  will 
lie  close  at  Hood's  till  you  receive  fur- 
ther orders  as  before  directed.  T  am, 
Ac.  T.  I." 

The  judgment  of  the  district  court  was 
as  follows,  **On  the  motion  of  the  attorney 
general,  and  for  reasons  appearing  to  the 
court.  It  is  ordered,  That  the  order  of  the 
last  court,  directing  an  issue  to  be  made  up 
and  tried  in  this  cause,  be  set  aside ;  and 
thereupon  the  appeal  aforesaid  being  seen 
and  inspected,  sundry  depositions  and 
other  papers  read  in  evidence,  and  the 
arg^uments  of  the  counsel  heard,  and  it 
being  admitted  by  the  attorney  general, 
that  the  said  vessel  was  impressed  into  the 
service  of  this  state,  under  orders  from  the 
executive  thereof,  it  is  the  opinion  of 
the  court,  that  warrants  ought  to  issue  to 
the  appellant,  according  to  the  certificate 
of  the  said  county  court,  but  that  the  to- 
bacco aforesaid,  ought  to  be  turned  into 
paper  money,  at  the  rate  of  eighty  pounds 
per  hundred,  that  appearing  by  the  evi- 
dence to  be  the  value  of  that  article  in 
paper  money,  in  March  1781,  when  the 
same  was  destroyed  as  aforesaid,  and  the 
said  paper  money  turned  into  specie  accord- 
ing to  the  scale  of  depreciation,  for  the  said 
month  of  March  1781 :  Therefore,  it  is  con- 
sidered by  the  court,  that  the  auditor  of 
public  accounts  do  issue  to  the  appellant, 
warrants  for  the  aforesaid  sum  of  two 
thousand  nine  hundred  and  fifty-nine 
pounds    eight     shillings     and   three 

334  pence   half   penny;  and  also  *for  the 
sum  of  one  thousand  two  hundred  and 

eighty  pounds  seventeen  shillings  and  nine 
pence  one  farthing,  being  the  value  of  the 
tobacco  aforesaid,  turned  into  specie,  as 
aforesaid." 

B^rom  this  judgment  the  commonwealth 
appealed  to  the  court  of  appeals. 

Innis,  attorney  general.  The  executive 
had  not  power  to  order  the  impressment  of 
vessels;  and  therefore  the  seizure  being 
unlawful  does  not  bind  the  state.  If,  how- 
ever, the  imiressment  had  been  legal,  the 
county  court  had  not  cognizance  of  the 
case,  but  the  whole  proceeding  was  coram 
non  judice,  and  void.  For  the  act  of  No- 
vember 1781,  only  gave  jurisdiction  as  to 
property  impressed  within  the  body  of  a 
county,  which  was  not  the  case  here.     Be- 


sides, the  act  had  expired  by  its  own  limi- 
tation, before  application  to  the  court;  and 
none  of  the  continuing  acts  were  in  force 
when  the  certificate  was  obtained.  The 
proceeding  was  ex  parte;  and  it  does  not 
appear  that  there  were  any  papers  or  evi- 
dence before  the  court  to  enable  it  to  form 
a  correct  opinion  upon  the  subject.  The 
petitioners  did  not  leave  the  vessel  in  the 
possession  of  the  public,  but  raised,  and 
kept  her  after  she  had  been  sunk,  without 
any  application  to  government;  which  had 
consequently  no  opportunity  of  ascertaining 
the  condition  of  the  property,  or  the 
amount  of  the  loss.  The  most,  therefore, 
that  the  petitioners  could  claim  upon  ac- 
count of  the  vessel,  with  any  semblance  of 
justice,  would  be  the  expense  of  repairing 
her;  but  the  certificate  far  exceeds  any  fair 
compensation  upon  that  account:  and,  as 
to  the  tobacco,  there  is  no  voucher  or  testi- 
mony which  supports  the  quantity  or  value 
of  the  article.  The  lapse  of  time  precludes 
enquiry,  as  the  public  have  not  only  lost 
such  countervailing  testimony  as  it  would 
have  been  in  their  power  to  have  produced 
at  an  earlier  period ;  but  are  deprived,  by 
the  act  of  congress,  of  an  opportunity  of 
obtaining  reimbursement  from  the  United 
Staten;  which  would  not  have  happened,  if 
a  recent  investigation  before  the  proper  tri- 
bunals had  taken  place. 
335  *Mar8hall,   contra.     From    the   na- 

ture of  things,  the  executive  must,  in 
periods  of  imminent  danger,  have  power  to 
impress  such  articles  as  are  necessary  for 
the  immediate  defence  of  the  country 
against  the  ravages  of  an  invading  foe ; 
and  there  can  be  no  other  distinction,  as  to 
the  articles  to  be  impressed,  than  the  pur- 
poses for  which  they  are  wanted,  and  the 
exigency  of  the  case.  The  county  court 
had  jurisdiction  under  the  act  of  November 
1781,  which  was  meant  to  apply  to  all  im- 
pressments, and  the  time  for  aiiplication 
had  not  expired,  as  the  spirit  of  the  con- 
tinuing acts  embraced  it.  It  is  not  mate- 
rial that  the  impressment  was  in  the  bay, 
as  it  was  made  within  the  acknowledged 
jurisdiction  of  the  state;  for  the  legislature 
did  not  regard  the  place  of  impressment, 
but  their  sole  object  was  a  fair  investiga- 
tion before  an  impartial  tribunal.  That 
the  proceeding  was  ex  parte,  is  no  objec- 
tion ;  for  the  act  meant  that  it  should  be  so ; 
and  the  confidence  of  the  legislature  was 
that  the  county  court  would  take  care  of 
the  interest  of  the  public.  There  is  noth- 
ing to  impeach  the  opinion  of  the  county 
court;  and  it  was  not  neces8ar3%  that  the 
evidence,  upon  which  it  was  founded,  should 
be  stated.  The  petitioners  did  right  in 
taking  possession  of  the  vessel,  as  it  was 
a  saving  to  the  state,  which  had  no  longer 
any  occasion  for  her.  There  has  been  no 
delay  on  the  part  of  the  claimants ;  on  the 
contrary,  their  efforts  were  incessant.  For 
they  successively  applied  to  the  county 
court,  the  auditor,  and  the  assembly,  who 
referred  them  to  the  judiciary.  Therefore 
nothing  was  left  undone,  which  it  was  In 
their  power  to  perform. 

Cur.  adv.  vult. 

PBNDLETON,  President,    delivered  the 
opinion  of  the  court  as  follows: 

The  question  as  to  the  power  of  the  exec- 
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utive  to  impress,  is  settled  by  a  resolution 
of  the  general  assembly,  passed  in  March 
1781,  in  the  following  words:  ^* Resolved, 
that  the  governor,  with  the  advice  of  coun- 
cil, be  empowered  to  impress  and  take  into 
the  public  service   such  and  so  many 

336  *vessels,  being  private  property,  with 
their  crews,  for  the  transportation  of 

troops,  military  stores  or  baggage  across 
the  rivers,  creeks  or  bays,  or  other  purposes 
as  the  exigencies  of  affairs  and  the  public 
service  may  require ;  and  that  the  general 
assembly  do  approve  of  the  conduct  of  the 
governor  in  heretofore  impressing  such 
vessels  and  their  crews  for  the  purpose  of 
forwarding  the  public  service,  and  that  they 
will  indemnify  the  proprietor  thereof  for 
all  loss  and  damage  consequent  thereupon. " 
By  this  resolution,  the  court  think  that 
the  impressment  in  the  present  case  was 
either  authorized,  or  approved;  and  that 
the  public  was  bound  to  pay  the  loss  conse- 
quent upon  it.  But  the  certificate  of  the 
county  court  of  Nansemond,  made  on  the 
14th  of  June,  1784,  when  there  was  no  law 
in  force  to  authorize  it,  should  not  have 
been  received  to  fix  the  amount  of  the  loss; 
but  that  the  same  ought  to  have  been  ascer- 
tained by  the  original  appraisement,  if  to 
be  had,  and  found  to  be  liable  to  no  objec- 
tion upon  the  score  of  fairness  or  justice: 
or  if  that  was  not  to  be  had,  or  was  found 
to  be  exceptionable  on  either  of  the  grounds 
just  mentioned,  then  by  other'  satisfactory 
evidence.  The  judgment  of  the  district 
court  is  therefore  to  be  reversed ;  and  the 
following  is  to  be  the  entry: 

''The  court  is  of  opinion,  that  under  the 
resolution  of  the  general  assembly  of  March 
the  twelfth,  1781,  the  impressment  of  the 
vessel  and  cargo  of  the  appellees  in  the 
proceedings  mentioned,  by  order  of  the  ex- 
ecutive, was  either  authorized  or  approved, 
and  the  public  was  bound  to  pay  them  for 
their  loss  consequent  thereon:  But  that 
the  certiiicate  of  the  county  court  of  Nanse- 
mond, of  June  the  fourteenth,  1784,  when 
there  was  no  law  in  force  which  authorized 
county  courts  to  adjust  and  certify  such 
claims,  ought  not  to  have  been  admitted  to 
fix  the  amount  thereof,  which  should  be 
ascertained  by  the  original  appraisement, 
if  to  be  had,  and  liable  to  no  objection  as 
to  its  fairness  or  justice:  But  if  that  is 
not  to  be  had,  or  should  be  found  excep- 
tionable  on  either  of  those  grounds, 

337  then    by    other    satisfactory   *proof; 
and   that   the   judgment  aforesaid  is 

erroneous:  Therefore  it  is  considered  that 
the  same  be  reversed  and  annulled,  and 
that  the  appellees  pay  the  costs  of  the  pros- 
ecution of  the  appeal  aforesaid  here:  and 
the  cause  is  remanded  to  the  said  district 
court  for  that  court  to  proceed  to  ascertain 
the  loss  of  the  appellees  in  manner  before 
directed." 

Upon  the  return  of  the  cause  to  the  dis- 
trict court,  that  court  made  the  following 
order:  ''It  not  appearing  that  the  original 
appraisement  of  the  vessel  and  cargo  in 
the  proceedings  mentioned  is  to  be  had,  the 
court  proceeded  to  hear  the  cause  on  the  pe- 
tition of  appeal  aforesaid,  sundry  deposi- 
tions and  exhibits,  the  judgment  aforesaid 
of  the  court  of  appeals,  the  testimony  of 
divers  witnesses,  who  were  sworn   and   ex- 


amined, and  the  arguments  of  counsel;  on 
consideration  whereof,  it  is  ordered  that  an 
issue  be  made  up,  in  order  to  ascertain  the 
appellants*  loss,  consequent  on  the  impress- 
ment of  the  said  vessel  and  cargo  by  order 
of  the  executive." 

The  petitioners  accordingly  filed  a  decla- 
ration, stating  the  impressment,  sinking, 
and  injury  to  the  brig,  with  the  total  loss 
of  the  cargo ;  and  that  the  commonwealth 
was  liable  to  them  for  the  loss  sustained, 
amounting  tp  ;f7000. 

The  attorney  general  pleaded,  that  the 
petitioners  had  "sustained  no  damage  by  the 
impressment  of  the  vessel  and  cargo;*'  and 
the  petitioners  took  issue. 

Verdict,  th&t  the  petitioners  had  "sus- 
tained damage  by  the  impressment  of  the 
vessel  and  cargo  in  the  declaration  men- 
tioned;'* and  assessed  the  same  as  follows, 
to  wit,  to  the  sum  of  £MM.  8.  3J^.  for 
principal,  and  ;f277l.  17.  ^%.  for  interest, 
amounting  in  the  whole  to  jf7036.  5.  7Ji." 

The  court,  however,  was  of  opinion  that 
the  petitioners  were  not  entitled  to  inter- 
est ;  and  gave  judgment  for  the  ;f  4264.  8.  3^. 
only. 

The  attorney  general  appealed  to  the 
court  of  appeals;  but  the  judgment  was 
affirmed,  in  April  1794. 
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linpressmeiits  —  5«tflsfsctlon  for  —  A|>plflcatlon  to 
County  Court.— Wbere  property  was  Impressed  for 
public  service  duriner  the  revolutionary  war.  ap- 
pUcaiion  to  tbe  county  court  to  adjust  the  claim 
ousrbt  to  have  been  made,  in  order  to  entitle  ibe 
owner  to  satisfaction.  . 

Sune^Same— Same— Omission    to     Apply— Excuse.- 

But.  if  he  was  diverted  from  applyiuff  there,  by 
promises  of  payment  from  the  executive,  or  the 
auditor,  that  would  excuse  the  omission. 

Same— Construction  of  Act  of  1781.— The  act  of  No- 
vember 1781.  relative  to  the  adjustment  of  claims 
for  property  impressed,  and  the  subsequent  cod- 
tinuinff  laws,  were  acts  of  limitation ;  and  barred 
claims  not  asserted  before  the  Ist  September.  17^. 

Suae— Same.— Nor  was  it  necessary  to  plead  the 
bar. 

Same— Appeals  from  Auditor.— Appeals  from  the 
auditor  are  not  confined  to  pleadings,  as  in 
ordinary  cases  :  and  therefore,  for  the  sake  of 
justice,  new  evidence  was  received,  in  the  court 
of  appeals,  to  shew  that  the  acts  required  by  the 
opinion  of  the  court,  had  been  performed  by  the 
petitioner. 

Same— Delay  on  Part  of  Claimant.*— Unnecessary  de- 
lay on  the  part  of  the  claimant  until  after  the 
year  1790,  whereby  the  state  was  deprived  of  an 
opportunity  of  obtainiufir  reimbursement  from 
the  ereneral  g-ovemment,  barred  the  owner  both 
at  law,  and  in  equity. 

Banks,  as  representative  of  Hunter, 
Banks  &  Co.,  and  North  &  Co.  respectively 
petitioned  the  district  court  (the  first  in 
1796,  and  the  second  in  1794, )  to  be  allowed 
to  appeal  from  the  refusal  of  the  auditor  of 
public  accounts  to  admit  their  respective 
claims  against  the  commonwealth  for  the 
value  of  some  vessels  and  cargoes  impressed 
into  the  service  of  the  state  by  order  of  tiie 
executive  early  in  the  year  1781.  The  dis- 
trict court  granted  the  appeal,  and  directed 
issues  to  be  tried  by  a  jury,  *4n  order  to 
ascertain  the  appellants'  loss  con  sequent  on 
the  impressment  of  the  said  vessels  by 
order  of  the  executive.  * '  The  issues  were  ac- 

*lmpressments— Neglect  In  tfavlni;  Property  Valued. 
—See  the  principal  case  cited  in  Com.  v.  Beanmar- 
chats,  8  Call  175. 
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cordingly  made  up ;  and  the  records  contain 
sundry  papers  read  on  the  trial ;  which  go 
to  prove  the  impressment,  valuation,  and 
loss  of  the  vessels  and  cargoes ;  but  no  ap- 
plication was  ever  made,  to  any  county 
court,  to  adjust  the  amount.  There  was  a 
verdict  and  judgment  in  favour  of  the  pe- 
titioner in  the  case  of  Banks  for  £9681.  15. 
6. ;  and,  in  the  case  of  North  &  Co.  for 
j^4070.  5.  5.  The  commonwealth  appe9.1ed 
to  the  court  of  appeals. 

339  ^Washington,      for     the     common- 
wealth.   The   act  of  November  1781, 

was  an  act  of  limitations,  which  barred 
claims  like  these,  if  not  asserted  before 
the  succeeding  session  of  the  legislature; 
for  that  was  the  incipient  step  to  redress, 
and  was  to  be  taken  within  the  prescribed 
time.  This  construction  is  supported  by  all 
the  subsequent  laws  upon  the  subject; 
which  put  the  point  beyond  dispute.  For 
the  act  of  May  1782,  cap.  46,  evidently  re- 
lates to  claims  which  had  been  adjusted  in 
the  county  courts :  That  of  October  1782, 
cap.  49,  limits  them  to  the  first  of  June, 
1783 :  That  of  May  1783,  cap.  3,  extends  the 
time  to  the  first  of  October,  in  that  year: 
That  of  October  1783,  cap.  22,  to  the  first 
of  June,  1784 :  That  of  October  1784,  cap. 
18,  to  the  first  of  August,  1785 :  That  of 
October  1785,  cap.  43,  to  the  first  of  Sep- 
tember, 1786:  And  that  of*  October  1786, 
cap.  20,  to  the  first  of  September,  1787 ;  at 
which  period  the  jurisdiction  ceased.  The 
act  of  November  1781,  did  not  relate  to 
impressments  on  land  only ;  for  the  court 
decided,  in  the  case  of  the  Commonwealth 
v.  Cunningham  &  Co.  ante,  331,  that  the 
county  courts  had  jurisdiction  in  cases  of 
vessels  impressed  in  the  bay,  and  that 
there  was  no  difference  whether  the  im- 
pressment was  upon  land  or  water.  There- 
fore application  to  the  county  court,  within 
the  prescribed  time,  was  indispensable  in 
the  present  cases.  The  verdicts  of  the  jury 
either  have  no  operation,  as  the  court  had 
no  authority  to  direct  the  issues,  or  they 
operated  to  ascertain  the  value  only,  leav- 
ing all  other  points  open  to  a  decision  upon 
the  merits.  Indeed  the  issues  were  directed 
upon  the  damages  only,  and  not  upon  the 
rights;  which  were  not  meant  to  be  pre- 
cluded by  the  verdicts.  It  was  not  neces- 
sary to  plead  the  limitation ;  for  it  was  a 
summary  proceeding,  and  to  be  decided 
without  the  forms  of  pleading;  but  inde- 
pendent of  that,  as  the  right  was  by  the 
terms  of  its  creation  temporary,  the  objec- 
tion appears  upon  the  face  of  the  acts  them- 
selves. Upon  the  merits,  the  case  is  not 
like  that  of  the  Commonwealth  v.  Cunning- 
ham A  Co.  For  the  efforts  of  Cunningham 
A    Co.    were   continual:     They   pre- 

340  sented   *their    claim    to    the    county 
court    in    1784;    went    with    it  to  the 

auditor  immediately ;  and  then  to  the  leg- 
islature, who  referred  them  to  the  judiciary. 
Negligence  therefore  was  not  imputable  to 
them.  The  case,  however,  is  widely  differ- 
ent with  regard  to  the  present  petitioners; 
for  they  have  taken  no  steps,  but  have 
slept  upon  their  claims,  until  the  act  of 
congress  has  deprived  the  state  of  an  opportu- 
nity of  obtaining  satisfaction  from  the  gen- 
eral government ;  and  therefore  they  should 
bear  the  loss  arising  from  their  own  delay. 


Wickham,  Randolph   and   Duval,  contra. 

Application  to  the  county  court  was  not 
necessary ;  for  the  act  of  November  1781, 
related  to  impressments  on  land,  within  the 
body  of  some  county;  and  not  to  those  in 
bays  and  rivers.  The  case  of  the  Common- 
wealth V.  Cunningham  is  not  against  this 
position ;  for  the  certificate  of  the  county 
court  was  disregarded  in  that  instance, 
and  relief  granted  upon  the  original  merits 
of  the  claim.  The  authority  of  the  execu- 
tive to  impress  was  established  by  that  de- 
cision, and  the  resolution  of  the  assembly, 
referred  to  in  it.  Therefore  the  act  of 
November  1781,  was  not  necessary  to  give 
validity  to  the  claims  of  the  petitioners  in 
the  present  case ;  for  the  rights  existed  be- 
fore the  making  of  that  law,  and  might 
have  been  asserted  if  it  had  never  passed; 
not  only  upon  the  general  principles  of 
justice,  but  upon  the  express  provision  of 
the  act  of  1778,  establishing  the  auditor's 
office ;  which  gives  authority  to  the  board, 
**to  examine  all  demands  for  the  hire  of 
horses,  waggons,  or  other  things,  employed 
or  impressed  by  authority  of  law  for  the 
public  service,  or  for  the  worth  thereof,  or 
injury  done  thereto,  where  the  thing  im- 
pressed has  been  consumed,  lost,  destroyed, 
or  damaged,  in  such  service.*'  Chanc. 
Rev.  84,  I  2.  This  act  recognizes  the  right 
to  satisfaction  of  all  such  claims  from  the 
state,  and  authorizes  the  auditor  to  ascer- 
tain them.  Consequently,  as  neither  the 
act  of  November  1781,  nor  any  of  the  con- 
tinuing laws  upon  the  subject,  opposed 
341  a  positive  bar  to  the  demand,  *but 
only  gave  a  mode  of  facilitating 
proof  of  the  claim,  they  operated  cumula- 
tivelv  to  the  recovery,  and  not  by  way  of 
extinguishing  the  right.  Therefore  the 
expiration  of  those  laws  left  the  claim  un- 
impaired, and  the  parties  at  liberty  to 
pursue  it  by  the  ordinary  mode.  The 
length  of  time  is  no  bar  under  the  general 
act  of  limitations,  which  does  not  embrace 
the  case  in  terms,  and  the  court  will  not  be 
forward  to  apply  it  against  just  demands. 
But  be  that  as  it  may,  the  point  is  not  now 
open  to  discussion,  as  the  verdict  shuts  up 
enquiry;  and  the  public,  by  neglecting  to 
plead  the  bar,  waived  it.  There  is  no  prob- 
ability that  the  state  will  sustain  any  loss 
by  the  delay,  as  it  is  not  likely  that  con- 
gress will  consider  cases  thus  situated,  and 
solemnly  decided  in  adversary  «uits,  as 
coming  within  the  limitation  prescribed  by 
the  act  ot  1790,  respecting  claims  against 
the  United  States. 

Cur.  adv.  vult. 

PENDLETON,  President,  delivered  the 
resolution  of  the  judges,  as  follows: 

The  court  are,  at  present,  of  opinion,  that 
although  the  demands  might  have  been 
origiaally  well  founded  against  the  com- 
monwealth, yet  if  the  claimants  neglected 
to  exhibit  their  claims  to  a  county  court, 
under  the  act  of  1781,  or  the  subsequent 
acts  continuing  that  mode  until  September 
1787,  their  claims  were  barred  by  that  act, 
unless  they  can  shew  that  they  made  such 
application  to  a  court,  or  were  diverted 
from  doing  so,  by  some  proceeding  between 
them  and  the  executive,  or  the  auditor. 

In  Cunningham's  case,  there  was  an  ap- 
plication, and  such  valuation  recently  made. 
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but  adjudged  by  this  court  not  to  be  bind- 
ing to  fix  the  value,  because  at  the  time, 
the  law,  meant  to  be  pursued,  was  expired ; 
and  against  this  mistake  the  court  relieved 
him,  since  he  meant  to  use  the  legal  dili- 
gence in  due  time.  We  think,  at  present, 
that  case  went  far  enough,  and  ought  not 
to  be  extended  to  let  in  all  stale  claims  for 
impressments,  in  which  no  step  was 

342  taken  to  establish  *them,  if  existing, 
by  adjustment  of  a  county  court,  dur- 
ing the  period  from  1781  to  September  1787. 

In  the  present  cases,  no  application  is 
proved,  or  even  stated,  nor  any  excuse  as- 
signed for  its  omission,  and  the  legal  ob- 
jection applies,  without  any  equity  to 
encounter  it. 

But  as  the  claimants  may  be  able  to  shew 
a  court's  valuation  of  their  claims,  such 
as  Cunningham's,  or  a  reasonable  excuse 
for  not  shewing  it,  and  may  have  forborne 
to  exhibit  them,  from  a  mistaken  impres- 
sion of  the  principles  of  decision  '  in  Cun- 
ningham's case,  the  court  are  willing  for 
the  sake  of  justice  in  these  cases,  not  con- 
fined to  pleadings  as  in  ordinary  cases,  to 
afford  them  an  opportunity  of  producing 
them. 

As  delays  may  be  injurious  to  the  claim- 
ants or  the  commonwealth,  upon  whomso- 
ever of  them  the  loss  shall  fall,  in  an 
application  to  the  United  States,  the  real 
debtors,  if  the  papers  are  now  ready,  the 
court  are  willing  to  receive  and  judcre  of 
them;  otherwise  the  cause  must  be  con- 
tinued to  have  the  defect  supplied. 

I  said  for  the  sake  of  justice,  the  court 
not  allowing  the  similitude  to  be  just,  be- 
tween the  introduction  of  such  papers  here, 
and  that  of  recurring  to  subsequent  laws. 

The  petitioners  not  having  any  additional 
evidence  ready,  the  causes  were  continued ; 
and,  at  the  next  term,  they  filed  affidavits 
upon  the  subject. 

Banks  proved  by  a  witness^  that  Hunter, 
Banks  &  Co.,  about  the  year  1783  or  1784, 
applied  to  the  auditor  for  payment,  but  was 
refused:  and  that  about  the  same  time  he 
applied  to  the  executive,  who  thought  there 
was  no  redress:  and  upon  his  requesting 
them  in  1787  to  lay  the  claim  before  the 
assembly,  they  refused. 

North  &  Co.  proved  by  several  witnesses, 
that  they  had,  in  the  year  1784,  and  at  sun- 
dry times  afterwards,  applied  to  the  auditor 
for  payment,  but  could  not  obtain  it. 

The  foregoing    testimony    was   now   in- 

sisted  on  by  the  counsel  for  the  petitioners, 

as   establishing    their   right     to    payment 

under  the  opinion  of  the  court  at   the    last 

term. 

343  *PEJNDLETON,    President,     deliv- 
ered   the    resolution    of    the  judges. 

That  the  additional  evidence  did  not  supply 
the  defects  contemplated  by  the  former 
opinion  of  the  court.  That  the  meaning 
of  the  court  was,  that  the  claimants  should 
shew  that  they  were  diverted  from  an 
earlier  and  proper  pursuit,  by  hopes  of  pay- 
ment given  them  by  the  executive  or  the 
auditor.  But  so  far  from  that  being  shewn, 
the  additional  evidence  proved  that  both  of 
them  had  refused  it:  which  left  the  peti- 
tioners at  liberty  to  have  pursued  the  legal 
steps,  if  they  had  thought  proper;  and 
that   the    failure    to  do  so  proceeded  from 


themselves.  That,  therefore,  the  judg- 
ments were  to  be  reversed ;  and  that  the 
following  was  to  be  the  entry : 

*^This  day  came  as  well  the  attomej 
general  for  the  commonwealth,  as  the  ap- 
pellees by  their  counsel,  and  the  court  hav- 
ing maturely  considered  the  transcripts  of 
the  records  of  the  judgments  aforesaid, 
the  affidavits  produced  by  the  appellees 
pursuant  to  a  former  direction  of  the  court, 
and  read  by  consent  of  the  attorney  gen- 
eral, and  the  arguments  of  counsel,  is  of 
opinion,  that  the  expedition  stated  in  the 
proceedings  to  have  been  meditated  against 
the  British  army  in  the  town  of  Ports- 
mouth, being  planned  by,  and  to  be  ex- 
ecuted under  the  command  of  baron  de 
Steuben,  an  officer  of  the  continental  army, 
who  required  the  aid  of  the  government  of 
this  state,  in  procuring  the  auxiliary  assist- 
ance of  the  vessels  lost ;  the  claims  of  the 
appellees  were  justly  due  from  the  United 
States,  especially  as  the  faith  of  the  Union 
was  pledged  by  their  officer,  to  make  com- 
pensation :  Nevertheless,  since  the  faith 
of  this  state  was  also  pledged  by  govern- 
ment, for  their  recom pence,  they  had  orig- 
inally a  claim  against  the  state,  which,  if 
paid  would  have  been  a  proper  article  of 
debit  to  the  United  States,  in  the  accounts 
between  them  and  this  state.  That  the 
valuations  of '  these  vessels  and  cargoes, 
being  made  and  returned  to  the  state  exec- 
utive, the  subject  is  presumed  to  have  been 
laid  before  the  general  assembly,  (the 
power  who  alone  could  provide  funds  for, 
•  and  authorize  payment,)  in  their 
344  November  session  *1781,  when  an  act 
passed  intituled,  'an  act  for  adjusting 
claims  for  property  impressed  or  taken  for 
public  service,'  wherein  reciting  that,  on 
examination  of  several  returns  of  valua- 
tions of  property  impressed,  the  prices  ap- 
pear to  be  unreasonable,  the  several  county 
courts  are  authorized  to  value  horses,  pro- 
visions and  all  other  necessaries  impressed 
or  taken  for  public  service,  independent  of 
former  valuations,  and  to  certify  their  pro- 
ceedings to  the  succeeding  assembly,  that 
justice  might  be  done  to  individuals.  By 
an  act  passed  in  May  1782,  the  auditor  was 
directed  to  regulate  the  county  court  certifi- 
cates by  a  scale  of  prices  fixed  in  the  law 
for  certain  articles,  and  issue  warrants  ac- 
cordingly, as  to  all  other  articles  he  was  to 
issue  warrants  according  to  the  certificates, 
unless  he  judged  that  there  was  reason  to 
reduce  the  prices,  which  he  was  empowered 
to  do.  By  an  act  passed  in  October  1782, 
reciting  that  there  might  be  several  claims 
for  property  impressed  or  taken,  which  had 
not  been  adjusted  and  allowed  by  the  county 
courts,  the  courts  are  required  to  receive 
and  adjust  all  such  as  should  be  presented 
before  June  the  first,  then  next,  and  certify 
and  return  the  same  and  the  vouchers,  to 
the  next  assembly.  By  an  act  passed  in 
May  1783,  the  courts  were  empowered  to 
receive  claims  till  the  1st  of  October  follow- 
ing, which  were  to  be  certified  to  two  com- 
missioners appointed  in  aid  of  the  auditor, 
who  were  to  issue  the  warrants  instead  of 
him ;  but,  by  a  subsequent  act  in  October, 
the  commissioners  were  discontinued,  and 
the  returns  were  to  be  made  to  the  auditor. 
By  that  act  of  October  1783,  and  by  several 
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Bubseqaent   acts  of   October-  1784,  October 
1785    and  October  1786,   the    power    of    the 
courts  to  receive  these  claims   and    certify 
the  valuations,  was  kept  open  until  Septem- 
ber the  first,  1787,  (except  some  small  inter- 
vening- chasms,  from   mistake   in    wording 
the    laws,    unimportant  in   the  present  dis- 
pute,)   and    then    the    power    was    finally 
closed,  and   by   an   act  of  the  general  con- 
gress, passed  August   the   tenth,    1790,    no 
claim  was  to  be  admitted  in  the  account  of 
any  state  against  the  United    States, 
346       as  paid  to  a  citizen,  unless  *the  same 
was  allowed  by  such  state,  before  the 
twenty-fourth  of   September,    1788.     Since, 
therefore,  during  the  period   from   October 
1781  to  September  1787,  these  claimants  do 
not  appear  to  have  applied  to  any  court  for 
a  valuation  of    their    property,    to   entitle 
themselves  to  an  allowance  by  the  auditor, 
who  had  no  power  to  issue  his  warrant,  but 
on  a  certificate  of  such  valuation,    his  re- 
fusal of  the  warrant  upon  the   present   ap- 
plication, would   have   been   justifiable   on 
that    ground  only;  and  since,    by  allowing 
the  claims  at  this  late  period,  a  loss  might 
be  thrown  upon  the  state,  through  the  neg- 
lig^ence  of  the  claimants,   the   court   is    of 
opinion,    that  the  claims  against   the  state 
are  barred  both  in   law  and  equity.     In  the 
case  relied  on,  of  Cunningham  &  Co.,  they 
applied  to  a  court   in   time,  and  obtained 
a    valuation,    with    which    they  regularly 
applied  to  the  auditor,  who  refused  a  war- 
rant, being  of  opinion    that   the  impress- 
ment was  not  of  the   sort  contemplated  by 
the   act    of     1781.      After     the    time    had 
elapsed,    an   application   was   made   to  the 
leg^islature,  who  referred  them  to  the  judi- 
ciary.    Upon  the   auditor's  refusal,  an  ap- 
peal was   made   to  the  district    court,   and 
from    thence    to    this   court,   where  it  was 
decided,    that  the   case   was   embraced  by 
the    act  of  1781,  in    which  the  auditor  was 
mistaken,  and  ought  to  have  issued  a  war- 
rant  upon   the    valuation:  He   would  have 
been    decreed  to  do  so  by  this  court,  but  it 
happened  that  it  was  made  in  one  of  those 
chasms  of  time  when  none  of  the  laws  were 
in  force,  and    therefore,  not   legally    bind- 
ing, to   entitle  him  to  the  claim,   or  fix  the 
value.     But  it  being  apparent  that  the  leg- 
islature, as  well    as    others,    believed    the 
laws  to  be  in  force   at    the    time,    and    the 
claimant,   on    that   supposition,    had  made 
a  recent    pursuit,    the   court   relieved   him 
against  the   mistake,  and  the  value  was  to 
be    settled  by  a  jury.     In  the  present  case, 
the    supplemental  depositions   admitted  by 
consent,    do  not  prove   the  claim   to    have 
been  presented  to  any  court  for  valuation. 
They  tend  to  shew,  that  the  claimants  en- 
quired of  the  auditor,  if  the   original   ap- 
praisement was  in  his  office?    He  answers, 
it  is  not :   They   proceed    to    ask    his 
346      advice,  which,  if  he  gave  at*all,  was 
not  official,  but  the  same  as  if  given 
by  any  other  individual,  and  no  excuse  for 
their   not   pursuing    the    law.     The  cases, 
therefore,     are    wholly     dissimilar    as    to 
the  ground  of  relief.     Upon  the  whole,  the 
court    adjudge    that    there    is    error  in  the 
judg'ments  aforesaid :    Therefore  it  is   con- 
sidered, that  the  same  be   reversed  and  an- 
nulled, and  that  the  appellees  respectively 
pay    the  costs  of  the  prosecution  of  the  ap- 


peals aforesaid  here;  and  this  court  pro- 
ceeding to  give  such  judgment  as  the  said 
district  court  ought  to  have  given.  It  is 
further  considered  that  the  several  appeals 
of  the  appellees  from  the  decisions  of  the 
auditor  of  public  accounts  rejecting  the 
claims  of  the  appellees  be  dismissed." 


Eppes  v.  Tucker. 

[June,  179a] 

LoAiu— ResciMlon— Case  at  Bar.— In  March  1779,  A. 
borrowed  of  B,  six  boffsbeads  of  tobacco,  to  be 
sblpped  on  board  A.'8  own  vessel  to  a  foreign  port, 
and  there  Invested  in  goods:  In  September,  after 
the  arrival  of  the  sroods.  A.,  with  a  view  to  pay  the 
loan,  left  six  tobacco  notes,  exceeding  the  loan, 
with  B..  who  lay  sick:  In  April,  A.  wrote  to  B.  that 
C.  would  receive  any  tobacco  or  money  he  might 
send:  B.  sent  the  whole  six  notes;  which  C.  de- 
livered to  A.,  who  expressed  sarprlze:  This  did 
not  rescind  the  loan,  and  entitle  B.  to  keep  the 
goods. 

Carriers— Avoiding  Capture— Veasel  Stranded— Liabil- 
ity.*—If,  in  order  to  avoid  capture  by  the  enemy, 
the  master,  before  he  reaches  the  port  of  destina- 
tion, strands  the  vessel:  wbich  is  thereby  lost,  but 
the  cargo  saved,  the  cargo  shall  not  contribute  to 
repair  the  loss  of  the  ship:  but  the  owner  of  the 
ship  is  entitled  to  freight  and  salvaffe. 

Eppes  exhibited  his  bill  in  the  high  court 
of  chancery,  against  Tucker,  stating.  That 
Tucker,  being  owner  of  the  schooner  De- 
spatch, lying  in  Appomattox  river,  adjacent 
to  the  shore  of  Prince  George  county  in 
Virginia,  it  was  agreed  between  him  and 
the  plaintiff,  that  the  latter  should  ship  six 
hogsheads  of  tobacco,  on  board  the 
schooner,  to  be  transported  to  some  port  in 
Europe:  One  half  of  which  said  tobacco  to 
be    retained,  by  the  defendant,  for  freight 

and  risque ;  and  the  other  half  to  be 
347      expended     by    the     master    *of    the 

schooner  in  the  purchase  of  merchan- 
dize, for  the  plaintiff,  according  to  an 
invoice  furnished  by  him.  That  the 
schooner  arrived,  safely,  at  Surinam  in 
South  America,  with  the  tobacco  on  board; 
which  the  master  expended  in  goods.  That 
the  schooner  afterwards  sailed  with  the 
merchandize  on  board ;  and  arrived  in  Vir- 
ginia, where'  the  plaintiff  demanded  of 
the  defendant  a  moiety  of  the  goods  ac- 
cording to  the  agreement  aforesaid ;  but 
had  not  been  able  to  obtain  it;  and  there- 
fore the  bill  prayed  for  an  account,  and 
general  relief. 

The  answer  admitted.  That,  in  March 
1779,  during  the  war  between  Great  Britain 
and  this  country,  the  defendant  lent  the 
plaintiff  (who  had  none  of  his  own)  six 
hogsheads  of  tobacco,  to  be  shipped  on 
board  the  schooner;  and«  the  same  were 
laded  accordingly.  That  the  schooner  com- 
menced her  voyage,  but  put  into  Surinam 
to  avoid  the  danger  from  enemy  vessels ; 
where  the  tobacco  was  sold,  and  goods  pur- 
chased with  the  proceeds :  One  half  for  the 
benefit  of  the  plaintiff,  and  the  other  for 
the  defendant  and  the  other  owners  and 
adventurers.  That,  in  July  1779,  the 
schooner  sailed,  from  Surinam,  for  Vir- 
ginia ;  and,  on  the  17th  of  August  follow- 
ing, fell  in  with  two  British  cruisers,  of 
superior  force,  on  the  coast  of  North  Caro- 
lina, near  Curratuck;  and  it  being  judged, 
by  the  master,  mariners  and  passengers, 
that  it  would  be    impossible  to  avoid  being 

•See  monog-rapbic  note  on  "Common  Carriers"  ap- 
pended to  Farish  v.  Reisrle.  11  Gratt  007. 
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captured,  if  the  voyage  was  continued, 
but  that,  if  the  schooner  was  run  on  shore, 
the  cargfo,  or  the  greater  part  of  it,  might 
be  saved,  they  determined  to  do  so,  and 
did  actually  run  her  on  shore  accordingly, 
with  the  sole  view  of  preserving  the  cargo: 
where  they  landed  the  cannon  and  ammuni- 
tion, from  on  board  the  schooner,  and  de* 
fended  her  against  the  enemy,  thereby 
saving  the  cargo.  That,  fearing  the 
schooner  would  go  to  pieces,  the  master 
afterwards  hired  assistance,  firom  the  peo- 
ple of  the  country,  and,  with  their  aid, 
brought  the  cargo  on  shore,  great  part  of 
which,  with  somematerialsof  .the  schooner, 
were  thus  finally  preserved.  Of  all  which, 
the  master,  mate  and  one  of  the  pas- 

348  sengers  made  due  protest,  ^according 
to  custom.  That  the  defendant  com- 
municated intelligence  of  these  events  to 
the  plaintiff  and  the  other  proprietors  of 
the  cargo,  and  proposed  to  take  the  plain- 
tiff's share  of  the  loss,  or  if  that  was  re- 
fused, to  pay  him  ^n  equivalent  for  his 
risque  on  the  outward  voyage,  although 
the  plaintiff  had  not  paid  the  defendant  for 
the  tobacco  lent.  That  the  plaintiff  after- 
wards, to  wit,  in  September,  deposited 
notes  for  six  hogsheads  of  tobacco  with  the 
defendant,  who  lay  sick :  which  amounting 
to  more  than  the  quantity  lent,  the  plain- 
tiff, in  April  following,  requested  the 
difference,  when  the  defendant,  not  hav- 
ing any  transfer  notes,  proposed  to  return 
the  deposit,  which  the  plaintiff  acceded  to; 
and  therefore  still  owes  the  tobacco  lent. 
That  the  defendant  had  the  goods  appraised 
and  sold;  and  is  ready  to  account  with  the 
plaintiff  and  other  proprietors  of  the  goods, 
allowing  contribution  for  the  loss  of  the 
vessel,  salvage  for  the  goods,  freight  and 
other  customary  charges. 

The  exhibits  filed  in  the  cause,  were,  1. 
The  protest  made  by  the  master  and  others. 
2.  A  schedule  of  the  goods  saved  from  the 
schooner.  3.  An  account  of  the  charges; 
and  a  statement  by  the  defendant  of  the 
average  loss.  4.  The  plaintiff's  letter,  in 
April  1780,  to  the  defendant,  apprizing  him, 
that  the  bearer,  colonel  Byrd,  would  re- 
ceive any  tobacco  or  money  he  might  send 
on  the  plaintiff's  account;  and  the  defend- 
ant's letter  at  the  bottom  of  it,  sending  all 
the  notes  deposited  in  September;  with 
the  plaintiff's  receipt  to  colonel  Byrd  for 
them.  5.  A  list  of  the  goods  purchased 
in  Surinam. 

The  deposition  of  colonel  Byrd  proves 
that  he  delivered  *  the  plaintiff's  letter  to 
the  defendant,  and  received  some  tobacco 
notes  from  him;  which  he,  afterwards,  de- 
livered to  the  plaintiff;  who  expressed  sur- 
prize at  the  return  of  all  the  notes,  as  he 
expected  to  receive  less  than  1000  lbs.  of  to- 
bacco. 

The    deposition    of    the   passenger    who 

joined    in  the    protest,    fully   sustains  the 

answer   of  the  defendant,   as  to  the  chase 

by  the   British    cruisers;  the   danger 

349  of  being  taken;  *the  advice  of  the 
mariners  and  himself  the  only  pas- 
senger, to  run  the  vessel  on  shore  to  avoid 
the  capture,  and  save  the  cargo;  the  de- 
fence with  the  cannon  and  ammunition, 
after  they  were  landed,  against  the  enemy, 
and    their    final    repulsion ;     the    ultimate 


wreck  of  the  schooner,  and  preservation  of 
the  goods. 

The  court  of  chancery  adjourned  the  case, 
by  consent  of  the  parties,  to  the  court  of 
appeals. 

The  cause  was  first  heard  before  the 
judges  of  the  high  court  of  chancery,  gen- 
eral court,  and  court  of  admiralty,  under 
the  first  constitution  of  the  court. 

It  was  argued  for  the  plaintiff.  That  he 
was  entitled  to  a  moiety  of  the  proceeds  of 
the  six  hogsheads  of  tobacco  lent  by  the 
defendant ;  and  that  the  return  of  the  notes, 
left  with  the  defendant  in  September,  did 
not  alter  the  case ;  for  the  return  was  with- 
out his  solicitation,  as  his  letter  could  only 
be  understood,  as  requesting  the  surplus. 
That  the  defendant  was  not  entitled  to  con- 
tribution ;  for  that  only  applies  to  jettison 
of  the  goods,  and  not  to  the  destruction  of 
the  vessel.  That  the  Rhodian  law,  as  col- 
lected in  the  Imperial  Code,  which  adopts 
it,  is  only,  that,  if  goods  are  thrown  over- 
board in  order  to  lighten  ;i  vessel,  the  loss 
incurred  for  the  sake  of  all,  shall  be  made 
good  by  the  contribution  of  all,  1  Dom. 
Civ.  L.  319;  and  the  laws  of  Oleron  are 
agreeable  to  it,  art.  8.  That  these  laws, 
under  our  act  of  assembly  for  constituting 
the  court  of  admiralty,  are  statutes,  in 
effect,  to  the  court  upon  the  subject,  as  it 
declares  that  that  tribunal  shall  be  gov- 
erned **b3'  the  laws  of  Oleron,  and  the 
Rhodian,  and  Imperial  laws,  so  far  as  they 
have  been  heretofore  observed  in  the  Eng- 
lish courts  of  admiralty."  Ch.  Rev.  1(M. 
But  neither  of  those  laws  provides  for  the 
case  of  the  destruction  of  the  ship  to  save 
the  goods,  even  if  that  were  the  sole  mo- 
tive; and,  as  it  is  a  matter  of  positive  law, 
the  rule  cannot  be  carried  further  than  the 
law  itself  prescribes.  But  it  was  not  the 
sole  motive  in  the  present  case;  for 
350  the  object  was  the  chance  of  •sav- 
ing the  ship  and  crew  and  the 
defendant's  own  goods  on  board,  at  tbe 
time;  and  it  would  be  dangerous,  as  a 
general  rule,  to  put  it  in  the  power  of  the 
master  and  crew  to  take  such  a  step  in  the 
absence  of  the  freighters,  whose  interests 
might  be  sacrificed,  when  the  owners  of  the 
ship  might,  without  the  knowledge  of  the 
freighters,  be  secured  to  the  full  value,  and 
receive  contribution  besides.  Accordingly, 
no  English  case  has  decided,  that  contribu- 
tion shall  be  made  by  the  freighters  in 
cases  of  that  kind.  If  the  ship  had  merely 
received  a  wound  from  the  stranding,  which 
let  in  the  water  and  ruined  the  goods,  but 
the  vessel  had,  afterwards,  been  got  off, 
and  saved,  the  freighters  could  not  have 
claimed  contribution,  as  the  goods  had  not 
contributed  to  save  the  vessel ;  and  the  ob- 
ligation must  be  reciprocal,  or  it  does  not 
exist  at  all.  Thus  if  the  ship  be  lost  in  a 
storm,  and  part  of  the  goods  be  afterwards 
recovered,  the  freighters  are  not  bound  to 
contribute.  1  Dom.  320.  The  saving  of 
the  goods,  in  the  present  case,  did  not  oc- 
casion the  loss  of  the  ship;  for  she  would 
have  been  lost  without ;  and  therefore  it  is 
an  attempt  to  make  a  merit  of  necessity, 
in  order  to  get  something  for  nothing. 
Freight  is  not  due  in  strictness,  as  the 
ship  did  not  reach  her  port  of  destination: 
Kor  is  salvage  due  under  the  circumstances. 
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For  the  defendant,  it  was  argued,  that 
the  plaintiff,  by  accepting  the  return  of 
the  tobacco  notes,  without  apprizing  the 
defendant  of  his  objection,  had  rescinded 
the  contract  for  the  loan ;  and  therefore, 
was  not  entitled  to  the  goods.  But  if  that 
were  not  so,  the  defendant  had  a  clear  right 
to  contribution;  for  the  vessel  was  de- 
stroyed to  save  the  cargo;  and  therefore,  it 
was  as  reasonable  that  contribution  should 
be  made  for  the  loss  in  this,  as  in  the  case 
of  jettison,  where  the  casting  away  of  the 
goods  saves  the  vessel :  for  the  rule  ought 
to  be  reciprocal:  and  so  it  was  understood 
to  be  in  the  case  of  Wright  v.  Sheppard, 
Sho^v.  Cas.  Pari.  18:  which  was  decided 
expressly  on  the  ground,  that  the  safety  of 
the  silks  had  not  occasioned  the  loss 

351  of    the   oils.      For    *both    sides,    in 
effect,    admitted,    that   if  the  loss  of 

the  oils  had  saved  the  silks,  or  the  saving 
of  the  silks  had  occasioned  the  loss  of  the 
oils,  there  must  have  been  contribution  in 
that  case.  And,  if  a  mast  be  cut  down,  or 
"other  damage  voluntarily  done  by  the 
master  to  the  ship  in  the  course  of  the 
voyage,  with  intent  to  save  the  vessel  and 
cargo,  the  freighters  must  contribute.  1 
Dom.  320;  MoUoy,  249.  Which  necessarily 
fixes  the  principle,  that  injury,  whether 
partial  or  total,  done  to  the  ship  for  the 
general  benefit,  shall  be  repaired  by  gen- 
eral contribution.  That  the  act  of  assem- 
bly made  no  difference;  for  that  means, 
not  the  text  merely,  but  the  practice  under, 
and  the  inferences  drawn  from,  the  adopted 
codes  and  decisions ;  and  from  the  rules  of 
general  equity  arising  out  of  the  laws  of 
nature  and  nations;  which  latter  reference 
was  clearly  in  favour  of  the  defendant,  as 
almost  all  modern  nations  proceed  upon 
that  principle.  That  the  sea  law  directs, 
that  the  master,  in  all  cases  of  extremity, 
shall  do  what  is  most  for  the  benefit  of  the 
concerned;  and  as  what  was  done,  in  this 
case,  was  done,  with  an  honest  intent  to 
serve  all  parties,  all  who  had  an  interest 
ought  to  contribute.  That  the  voyage  was, 
under  all  the  circumstances,  to  be  consid- 
ered to  have  been  completed,  as  the  goods 
came  to  a  place  of  safety  within  the  plain- 
tiff's own  country;  which,  in  time  of  such 
a  war,  was  sufficient;  and  the  most  that 
could  fairly  be  expected.  That  there 
could  be  no  doubt  with  respect  to  the  sal- 
vage; for  the  expense  was  necessarily  in- 
curred; and,  without  it,  the  goods  must  all 
have  been  lost. 

Cur.  adv.  vult. 

In  conference,  chancellor  Wythe,  thought 
that  the  case  was  completely  within  the 
rule  of  contribution,  as  the  vessel  was  de- 
stroyed to  save  the  cargo;  and,  therefore, 
that  it  stood  upon  the  same  principle,  as 
when  goods  are  thrown  overboard  in  stress 
of  weather;  or  in  danger,  or  just  fear  of 
enemies,  in  order  to  save  the  ship  and  the 
rest  of  the  cargo:  in  which  case,  it  is 

352  universally  admitted,  that  that  *which 
is    saved,  including    the   ship,    shall 

contribute  to  repair  that  which  Is  lost. 
So,  in  this  case,  where  the  ship  was 
stranded  in  order  to  save  the  cargo,  and 
had  that  effect,  it  was  equally  just,  that  the 
cargo  should  contribute  to  repair  the  loss 
of  the  ship. 


But  chancellor  Blair  thought  otherwise ; 
for  the  ship  was  run  on  shore,  in  order  to 
save  the  property  of  the  owner;  and  not  to 
preserve  the  cargo  of  the  freighters,  which 
is  always  the  avowed  and  single  object,  in 
the  case  of  jettison.  That  all  chance  of 
escape  was  taken  from  the  proprietors 
of  the  goods,  with  a  view  mainly  to  benefit 
the  owner  of  the  vessel ;  which  might,  in 
the  estimation  of  the  master  and  crew, 
by  the  intervention  of  shallow  waters,  or 
other  impediments  to  the  heavier  vessels 
of  the  enemy,  have,  possibly,  eluded  the 
danger.  And  although  the  goods,  belong- 
ing to  the  freighters,  were  ultimately  saved, 
yet  that  was  the  consequence,  and  not  the 
principal  intent,  at  the  time  of  running  the 
ship  on  shore.  Nor  had  any  case  been  pro- 
duced to  shew,  that  the  owner  of  the  ship 
could,  under  such  circumstances,  claim 
contribution.  And,  although  there  was  no 
proof  of  any  actual  fraud  in  the  conduct  of 
the  master  and  crew',  nor  reason  to  suspect 
it,  yet  the  court  should  be  guided  by  safe 
principles,  and  not  lay  down  a  rule  which 
would,  hereafter,  be  liable  to  abuse. 

The  judges,  however,  came  to  no  resolu- 
tion at  the  time;  but  the  cause  was  held 
under  advisement  until  several  terms  after- 
wards; when  another  argument  was  di- 
rected; but  never  took  place  before  the 
court  as  then  constituted ;  for,  in  conse- 
quence of  the  new  system,  the  court  of  ap- 
peals was  reduced  to  five  judges  only ;  and, 
in  June  1790,  the  cause  was  reheard  laefore 
Pendleton,  president,  Carrington,  Fleming 
and  Mercer,  judges;  who  made  the  follow- 
ing decree: 

*^The  court  having  maturely  considered 
the  transcript  of  the  record,  the  exhibits 
produced  and  read,  and  the  arguments  of 
the  counsel  on  both  sides,  are  of  opinion, 
That  the  defendant  ought  to  be  ac- 
353  countable  for  the  merchandize  *^saved 
from  the  wreck  of  the  brigantine  De- 
spatch, according  to  the  sales  thereof,  and 
with  each  proprietor  in  proportion  to  the 
amount  of  his  interest  in  the  cargo;  and 
that  each  such  proprietor  ought  to  be 
charged  with  full  freight  for  the  goods 
saved,  and  a  reasonable  salvage;  but  be 
exempt  from  average  contribution  for  any 
loss  or  damage  to  the  vessel  or  her  rig- 
ging, or  for  goods  lost  or  damaged;  the 
proprietors  of  which  vessel  and  goods  must 
abide  their  respective  fates,  and  take  what 
is  saved  from  the  wreck." 

Memorandum. — What  passed  at  the  con- 
ference, was  related  to  the  reporter  by 
chancellors  Wythe  and  Blair. 

Douglass  V.  Roan. 

[June,  1790.] 

Forfeiture  of  Vessel— Revenue  Laws— Entry  of  Cariro— 
Omissions.*— Ship's  stores  aod  seamen's  stock,  are 
not-subject  to  entry  at  tbe  custom  house;  and  the 
omission  to  enter  them  will  not  render  the  vessel 
liable  to  forfeiture,  although  that  and  other  cir- 
cumstances created  probable  cause  of  seizure. 

Seamen— Wair««  of— Proceeds  of  Sale  of  3lilp.t— The 
proceeds  of  the  sales  of  a  ship  condemned  as  for- 
feited, by  the  court  of  admiralty,  are  liable  to  the 
seamen's  wasres,  in  lieu  of  the  ship. 

^Forfeiture  of  Vessel— Revenue  Laws  — Entry  of 
Carffo— Omissions.— See.  upon  this  subject.  Bentley 
y.  Roan,  4  Call  153;  Falrclousrh  t.  Qatewood,  4  Call 
156:  Stratton  t.  Hasrue.  4  Call  564. 

tMarlner— Qutttinir  ^hlp  witliout  Consent— Wages.— 
See  Cavan  t.  Martin,  8  Call  228. 


751 


4  CALL 


Virginia  Reports,  Amnotatbd. 


354-366 


Christopher  Roan,  as  well  on  behalf  of 
himself  as  of  the  commonwealth,  filed,  in 
May  1786,  a  libel,  in  the  court  of  admiralty, 
against  the  brigantine  Tortola,  a  British 
vessel,  Hugh  Douglass,  master,  for  a 
breach  of  the  then  revenue  laws  of  the 
state,  charging  that  the  ship  and  cargo, 
belonging  to  a  foreigner,  arrived  at  Hamp- 
ton, about  the  I7th  of  April,  1786;  and  that 
the  master  made  a  false  entry  of  part  of  the 
cargo,  by  concealing  three  hogsheads  of 
porter,  two  boxes  and  one  cask  of  shoes,  one 
box  of  merchandize,  and  forty-two  barrels 
of  herrings  and  barley :  whereby  the  vessel 
and  that  part  of  the  cargo  which  was  not 
entered,  became  liable  to  forfeiture. 
354  *The  answer  of  Douglass,  the  mas- 

ter, states,  that  the  vessel  arrived 
from  Glasgow,  Great  Britain,  at  the  port 
of  Hampton,  on  the  17th  of  April,  1786 ; 
and,  upon  that  day,  he  made  a  true  entry 
of  the  vessel  and  cargo  with  the  naval 
officer ;  to  whom  he  delivered  the  cocketts 
and  victualling  bill,  and  obtained  a  permit. 
That  the  cask  of  shoes  was  duly  entered, 
and  that  there  were  no  boxes  of  that  article. 
That  the  porter  was  part  of  the  stores  of 
the  vessel,  and  included  in  the  victualling 
bill.  That  the  herrings  and  barley  were 
the  private  sea  stock  of  the  mariners;  and 
that  there  were  no  goods,  wares  or  mer- 
chandize liable  to  the  payment  of  duties, 
on  board  the  said  vessel,  which  were  not 
duly  entered. 

There  was  a  general  replication  to  the 
answer;  and  as  there  could  be  no  jury,  the 
respondent  being  a  foreigner,  the  court 
proceeded  to  examine  the  witnesses  and 
record  the  testimony. 

The  naval  officer  states,  that,  by  the 
cocketts,  there  were  two  casks  of  shoes  on 
board ;  and  no  more.  That  there  was  one 
hogshead  of  sugar,  which,  through  the  mis- 
take of  the  clerk,  was  not  properly  entered 
in  the  permit.  That  the  victualling  bill 
contained  four  groce  of  beer  and  porter ; 
and  he  thinks  the  quantity  of  stores,  therein 
expressed,  moderate  for  a  ship  of  that  bur- 
then ;  and  as  such  was  allowed  at  the  office. 
That  it  is  not  usual  to  demand  duties  on 
seamen's  stores,  unless  intended  for  sale. 
That  barley  and  herrings  are  commonly 
brought  in  as  sea  stores,  but  he  should  have 
insisted  on  an  entry  of  them,  if  he  had 
known  there  were  forty-two  kegs. 

Another  witness  states,  that  he  saw  two 
boxes,  which  he  was  told  contained  shoes, 
sent,  from  the  vessel  at  City  Point,  on 
Friday,  to  Norfolk  or  Portsmouth,  in  a 
small  sloop  commanded  by  one  Allen ;  and, 
on  Monday  morning,  the  searchers  found 
another  hogshead,  which  was  not  in  the 
permit.  That  he  saw  the  three  hogsheads 
of  porter ;  the  herrings  and  barley ;  and  a 
small  box,  16  or  18  inches  square,  which 
the  captain  told  him  contained  lace; 
355  and  that  the  *naval  officer  had  omitted 
to  enter  it.  That  the  captain  took  no 
receipt  for  the  boxes  of  shoes  sent,  by 
Allen,  to  Norfolk;  and  that  he  heard  him 
acknowledge  they  were  not  entered.  That 
he  heard  the  master  offer  to  sell  herrings 
to  Mr.  Eppes.  The  latter  gentleman  was 
afterwards  examined,  but  merely  spoke  of 
having  seen  a  hogshead  of  shoes  and  some 
coal  on  board,  saying  nothing  of   the   her- 


rings, nor  was  he  asked  any  question  con- 
cerning them. 

The  mate  of  the  vessel  says,  there  were 
but  two  casks  of  shoes;  one  of  which  was 
sent  to  the  consignee  in  Petersburg,  and 
the  other  being  consigned  to  the  master, 
was  still  on  board.  That  there  was  one 
hogshead  of  sugar  only,  which  was  also 
sent  to  the  consignee  at  Petersburg.  That 
there  were  only  four  groce  of  porter  and 
beer;  which  were  put  on  board  as  part  of 
the  captain's  sea  stock:  two  of  which  were 
started  into  the  lockers  to  be  used  in  the 
cabin,  and  the  other  two  were  in  the  three 
hogsheads  now  on  board.  That  those  fonr 
groce  were  all  the  beer  and  porter  that  was 
shipped.  That  the  mariners  were  nine  in 
number;  and  had,  among  them,  forty-two 
small  casks  or  herrings,  oatmeal,  and 
barley,  brought  on  board,  as  common  sea 
stock,  for  their  own  use,  and  not  as  part 
of  the  cargo  agreeable  to  the  constant  usage 
at  Glasgow :  that  the  herrings  cost  about 
four  shillings  sterling,  and  the  barley  and 
oatmeal,  eighteen  pence  sterling  per  cask. 
That  he  saw  the  two  boxes  delivered  to 
Allen,  but  does  not  know  their  contents, 
and  thinks  they  were  directed  to  one  Boyd. 
That  there  was  one  box  on  board. 

The  cocketts,  victualling  bill,  and  permit 
are  filed ;  but  do  not  materially  vary  the 
case,  except  that  a  box  is  mentioned  in  one 
of  the  cocketts  and  permit,  as  well  as  some 
haberdashery  and  women's  calimanco  shoes. 
Neither  Allen,  nor  Boyd  wa'S  examined; 
and  the  sales  by  the  marshal  make  no 
mention  of  the  supposed  box  of  lace,  nor  of 
the  two  boxes  delivered  to  Allen  for  Boyd. 

The  court  condemned  the  vessel,  the  kegs 

of  herrings  and  barley,  and  the  supposed  box 

of   lace;    and   ordered    them    to    be   sold: 

which  being  done,  and   the    proceeds 

356      of  *sale  distributed,    the   respondent 

appealed  to  the  court  of  appeals. 

Baker,  for  the  appellant,  contended  that 
there  was  no  false  entry,  as  all  the  cargo 
was  reported,  except  the  supposed  box  of 
lace,  which  existed  only  in  the  imagination 
of  the  witness ;  for  one  box  was  actually 
entered  in  the  cocketts  and  permit ;  and  no 
other  was  never  seen  or  heard  of,  except  by 
him.  That  the  herrings  and  barley  were 
not  part  of  the  cargo,  but  stores  merely  for 
the  use  of  the  crew. 

To  which  it  was  answered,  by  the  attor- 
ney general.  That  the  witness  stated,  that 
the  master  said  the  box  of  lace  was  not 
entered ;  and  the  naval  officer,  that  he  would 
have  insisted  on  the  entry  of  the  herrings 
and  barley,  if  he  had  known  they  amounted 
to  forty-two  kegs. 

But  the  court  thought  there  was  no  evi- 
dence of  fraud,  or  improper  omissions  of 
making  the  entry.  That  the  barley  and 
herrings  were  not  more  than  a  seaman's 
common  stores,  which  are  never  entered; 
and  that  the  supposed  box  of  lace  was  Pjob- 
ably  that  mentioned  in  the  permit.  That 
the  proceeds  of  the  sale  ought  therefore  to 
be  restored  to  the  owners ;  but  at  the  costs 
of  the  respondent,  as  there  was  probable 
cause  of  seizure ;  and  the  following  judg- 
ment was  entered  on  the  order  book :  **This 
day  came  the  parties  by  their  counsel,  and 
the  court  having  maturely  considered  the 
transcript  of  the  record,  and  the  arguments 
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of  the  counsel,  are  of  opiniof)  that  the  said 
sentence  is  erroneous:  Therefore  it  is  de- 
creed and  ordered,  that  the  same  be  reversed 
and  annulled,  and  that  the  appellee  pay  to 
the  appellant  his  costs,  by  him,  expended 
in  the  prosecution  of  his  appeal  aforesaid 
here :  And  the  court  proceeding  to  give 
such  sentence  as  the  said  court  of  admi- 
ralty ought  to  have  given,  do  decree  and 
order  that  the  libel  be  dismissed ;  that  the 
sum  of  two  hundred  and  thirty  pounds 
three      shillings     and     three     pence,     the 

amount  of  the  sales  of  the  vessel  and 
357      *cargo,  be  restored  to  the  respective 

owners,  retaining  thereout  seventy- 
two  pounds  seven  shillings  and  eight  pence 
half  penny,  the  costs  in  the  court  of  admi- 
ralty, the  court  being  of  opinion  that  there 
was  probable  cause  of  seizure:  and  the 
money  raised  by  the  sale  of  the  brigantine, 
being  subject  to  the  seamen's  wages,  if  any 
be  due,  in  lieu  of  the  ship,  that  such  wages 
be  secured  previous  to  the  payment  of  that 
money,  as  the  district  court,  directed,  by 
lawv  to  be  holden  at  Williamsburg,  shall 
direct.  All  which  is  ordered  to  be  certified 
to  the  said  district  court." 


Winston  v.  Overseers  of  the  Poor  of 

Hanover. 

[October,  1T97.] 

Defective  Notice—  Appearance—  Effect.—  Appearance 
waives  defects  In  the  form  of  a  notice. 

Motion— Jndffment—  Presumption.-  After  judgment 
on  a  motion,  the  conrt  will  presume  that  all  nec- 
essary thinirs  were  proved,  unless  the  contrary 
appears  in  the  record. 

Overseers  of  Poor— Authority  to  Appoint  Collectors- 
Statute.— The  overseers  had  not  authority  before 
the  act  of  1702,  to  appoint  collectors  in  any  case: 
but  the  courts  miffht,  when  the  sheriff  failed  to 
Iflve  security. 

Collectors— Appointment.— And.,  if,  in  this  case,  there 
had  been  such  appointment  by  the  court,  and  the 
defendant  had  wished  to  avail  himself  of  It,  he 
oufirht  to  have  shewn  it. 

Same— Sheriff.— For  the  sheriff  is  prima  facie  collec- 
tor. 

The  overseers  of  the  poor,  on  the  3d  of 
June,  1790,  made  a  motion,  in  the  county 
court  of  Hanover,  for  judgment  against 
**  William  O.  Winston,  gent.,  late  sheriff  of 
the  said  county,"  for  the  amount  of  money 
levied  for  the  maintenance  of  the  poor  of 
the  said  county,  for  the  year  1787.  And 
the  court  rendered  judgment  in  the  follow- 
ing words,  '^This  day  came  the  plain tifFs 
by  their  attorney,  and  on  hearing  the  said 
plaintiffs,  it  is  considered  by  the  court, 
that  they  recover  against  the  defendant  the 
sum  of  two  hundred  and  ninety-six  pounds, 
eighteen  shillings  and  eight  pence  farth- 
ing, and  also  their  costs  in  this  behalf  ex- 
pended, the  defendant  confessing  to  have 
had  legal  notice  of  this  motion.  By  con- 
sent of  the  plaintiffs,  all  discounts 
358  are  to  *be  allowed,  which  may  be 
made  appear  to  William  Norveli, 
gent.,  on  or  before  the  tenth  day  of  July 
next."  Winston  obtained  a  writ  of  super- 
sedeas, from  the  district  court,  to  the  judg- 
ment ;  but  it  was  affirmed :  and,  from  the 
judgment  of  affirmance,  he  appealed  to  the 
court  of  appeals. 

Warden,  for  the  appellant.  The  notice 
was  to  Winston  as  sheriff,  and  not  as  col- 
lector, as  it  ought  to  have  been,  as  it  does 
not  appear  that  the  sheriff  had  been  ap- 
pointed collector.      Rev.    Code   191,    {    10. 


The  judgment  was  uncertain,  as  the 
amount  was  to  be  ascertained  by  Norveli 
afterwards. 

Call,  contra.  Proper  notice  will  be  pre- 
sumed after  judgment,  especially,  as  the 
defendant  acknowledged  the  legality  of  it. 
The  demand  was  for  the  poor  rates  of  1787 ; 
and  the  act  of  1792  has  no  effect  upon  the 
case,  because  the  sheriff  was  bound,  ex 
officio,  to  collect  the  rates  of  1787.  But, 
if  it  were  true  that  the  overseers  could 
have  appointed  a  collector  for  the  year  1787, 
the  appointment  was  not  necessary  to  be- 
shewn,  unless  called  for  by  the  defendant. 
The  judgment  was  certain,  as  it  was  for  a 
liquidated  sum,  and  the  note  at  the  foot 
was  the  act  of  the  plaintiffs,  and  not  of 
the  court. 

Cur.  adv.  vult. 

PENDLBTON,  President,  delivered  the 
resolution  of  the  court. 

The  objections  are, 

1.  That  the  notice  was  improper,  being 
given  to  the  defendant  as  sheriff,  and  not 
as  collector. 

The  court,  however,  decide  that  Mr.  Win- 
ston, knew  the  character  he  acted  in, 
waived  the  objection,  if  it  was  one,  since 
his  acknowledgment  of  notice  admitted  its 
propriety  in  form  and  substance. 

2.  That,  as  the  sheriff  is  not  officially 
obliged    to  collect    the  poor  rates,  without 

the  appointment  for  that  purpose  by 
359      *the  overseers  of  the  poor,   it  should 
appear  in  the  record  that  evidence  was 
given  of  the  appointment  to  charge  the  de- 
fendant. 

This  objection  admits  of  two  answers. 

The  first  is,  that  the  counsel  mistakes  the 
law,  when  he  grounds  his  objection  on  the 
act  of  1792,  which  empowers  the  overseers 
to  appoint  a  collector :  for  that  act  was  not 
in  force  in  the  year  1787.  The  laws  then 
in  force  were  two  acts  of  assembly  of  1785 
and  1786;  which  do  not  authorize  the  over- 
seers to  appoint  a  collector  of  the  poor 
rates;  but  they  were,  in  their  several  dis- 
tricts, to  adjust  the  claims  of  the  poor, 
make  a  list  of  them,  and  return  it  to  the 
clerk  of  the  court,  who  was  to  deliver  the 
lists  to  the  collector  of  the  public  taxes ; 
and  he  was  to  collect  and  account  for  the 
money,  or  be  subject  to  a  judgment  upon 
motion. 

The  collectors  of  the  public  taxes  were 
the  sheriffs  prima  facie:  and  if  they  could 
not,  or  would  not,  give  security,  the  courts 
were  empowered  to  appoint  collectors.  If 
that  had  happened  in  the  present  case,  it 
was  incumbent  on  the  defendant  to  have 
made  the  objection,  when  the  records  of 
the  same  court  would  have  settled  the  fact. 
The  silence  therefore,  is  an  admission  that 
no  such  appointment  had  been  made. 

The  other  answer  alluded  to,  is,  that 
since  no  objection,  that  the  evidence  is  de- 
fective, is  stated  on  the  record,  we  presume 
it  was  compleat  to  warrant  the  judgment, 
on  the  same  principle  that  upon  an  appeal 
from  a  general  verdict,  when  no  evidence 
is  stated,  its  sufficiency,  to  justify  the  ver- 
dict is  presumed ;  the  cases  being  in  prin- 
ciple the  same. 

The  third  objection  made  by  the  counsel, 
that  the  permission  to  make  dicounts  was 
by   consent  of  the  plaintiffs   only,  and  not 
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of  both  parties,  seems  to  be  a  stran^^'e  one. 

I  fancy,  in  true  criticism,  the  term  con- 
sent of  one  party,  implies  a  proposition  on 
the  part  of  the  other.  But  this  court  do  not 
found  their  judgment  on  verbal  criticisms. 
The  thing  was  for  the  benefit  of  the  de- 
fendant, and  he  cannot  complain. 

Judgment  affirmed. 


360 


^M'Connico  v.   Moseley. 

[October,  1798.] 


BcHilty  Practice— Postpooement  of  Oriffliuil  Cause- 
Discretion.— Whether  the  court  of  chancery  should 
postpone  the  orisrlnal  cause,  until  the  cross  suit  is 
ready,  that  both  may  be  heard  together,  is  dis- 
cretionary : 

Seme— Seme— Same.— And  the  discretion  Is  to  be 
exercised  as  circumstances  may  require  for  the 
attainment  of  justice. 

5anie— Same -Same.— Affected  delay  in  preparing 
the  cross  suit  for  a  hearing,  would  be  a  just  cause 
for  proceeding  to  hear  the  original  bill. 

Same— Suits  between  Same  Parties— Hearinir  Toi^etlier. 

—Suits,  between  different  parties  claiming  the 
same  property,  will  be  heard  to^rether,  to  avoid 
decrees  that  mlsrht  clash  with  each  other. 

PENDLfBTON,  President,  delivered  the 
resolution  of  the  judges  as  follows : 

It  was  the  intention  of  the  court,  when 
they  wished  to  hear  counsel  on  the  equity 
disclosed  in  the  defendant's  answer,  to  be 
informed  of  the  nature  of  the  suit  now  de- 
pending in  the  court  of  chancery,  its  pro- 
gress and  present  state;  how  far  it  would 
have  been  proper  for  that  court  to  have 
suspended  this,  until  the  other  was  read3^, 
that  both  might  have  been  heard  together: 
And  whether  this  court  could  properly  take 
notice  of  the  other  suit  upon  this  ap- 
peal? 

It  was  supposed  that,  in  case  of  a  cross 
bill,  both  causes  were  to  be  heard  together, 
that  one  decree  might  settle  the  whole  dis- 
pute, as  18  done  in  cases  of  other  suits  be- 
tween different  parties  claiming  the  same 
property,  which  will  be  heard  together,  to 
avoid  decrees  that  might  clash  with  each 
other. 

The  counsel  informs,  however,  that  the 
modern  practice  is  not  to  suspend  the  hear- 
ing of  the  original  bill  until  the  cross  suit 
is  ready ;  but  to  proceed,  upon  the  original 
bill,  to  a  decree,  and  to  suspend  that,  until 
the  hearing  of  the  cross  bill. 

Long  withdrawn  from  the  practice,  we 
are  unacquainted  with  that  of  the  day  in 
this  respect ;  and  have  no  reason  to  doubt 
of  its  being  as  stated,  although  we  do  not 
discern,  that  the  chancellor  would  have 
power  to  alter  his  decree  upon  the  original 
bill,  if  he  should  discover  cause  for  it  on 
hearing  the  cross  cause. 

361  *After  all,  it  seems  a  discretionary 

power  in  that  court,  to  be  exercised  as 
circumstances  shall  require  for  the  attain- 
ment of  justice;  and  when  a  plaintiff  in 
the  cross  bill  has  practiced  delay  in  prepar- 
ing his  suit  for  a  hearing,  that  would  be  a 
just  cause  for  proceeding  to  hear  the  origi- 
nal bill. 

In  the  present  case,  that  court  possessed 
the  means  of  information  upon  the  subject, 
as  it  had  all  the  papers  in  both  causes  be- 
fore it,  which  we  have  not.  We  therefore 
presume  that  the  chancellor  exercised  his 
discretion  properly,  and   affirm  the  decree. 


Fowler  and  Wife  v.  Saunders. 

[October.  17W.1 

Equity  Practice— Imported  Bill— Effect.*— Bill.  suUn^ 
the  case  too  imperfectly  to  brinsr  the  merits  of  the 
cause  before  the  court,  dismissed  with  costs. 

Same-Qula  Timet- What  It  Must  Show.— Bill,  in 
nature  of  quia  timet,  mast  shew  rroands  for  sos- 
talninff  it 

Same— Same— Against  Infant.— Especially  If  it  be 
asrainst  an  infant,  and  relate  to  transactions 
before  her  birth,  and  of  which  a  discorery,  from 
her,  was  not  to  be  expected. 

William  Fowler,  and  Susanna  his  wife, 
filed  their  bill  in  the  high  court  of  chan- 
cery, stating.  That  Alexander  Saunders  was 
the  former  husband  of  the  plaintiff  Su- 
sanna ;  and  that  Thomas  Sale,  her  father, 
made  his  will  on  the  4th  of  December,  1789, 
and  devised  as  follows:  *^I  lend  unto  my 
daughter  Susanna  Saunders  and  her  hus- 
band Alexander  Saunders  all  the  negroes 
that  they  have  in  possession  at  this  time, 
with  their  future  iccrease  from  the  date  of 
this  my  will  during  their  natural  lives, 
then  after  their  deaths  to  be  equally  divided 
among  her  children  if  she  should  have  any 
lawful  issue;  but  if  she  should  die  without 
lawful  issue  my  desire  is,  that  the  above 
negroes  with  their  increase  shall  return 
into  my  estate,  and  to  be  equally  divided 
between  my  son  Humphrey  Sale  and  my 
daughter  Mary  Sale."  .  That  Alexander 
Saunders,  at  the  death  of  Thomas  Sale, 
had  been  in  possession  of  the  slaves 
362  nearly  three  years.  *That  Saunders 
had,  by  the  plaintiff  Susanna,  one 
daughter,  who  is  an  infant;  and  her  guard- 
ian demands  the  slaves  as  her  property, 
upon  the  ground  that  the  testator  had  per- 
mitted them  to  remain  in  the  service  of  the 
father,  although  the  latter  had  never  given 
them  to  him  or  his  wife,  except  by  his  will 
aforesaid.  That  the  plaintiffs  have  been  in 
possession  of  the  slaves  about  two  years ; 
and  that,  in  order  to  save  expense,  it  was 
agreed  that  the  right  to  them  should  be 
submitted  to  the  court  of  chancery.  The 
bill  therefore  prayed  that  the  infant  might 
answer  by  her  guardian,  and  be  decreed  to 
release  her  right  to  the  slaves  during  the 
lifetime  of  the  plaintiff  Susanna. 

The  answer  of  the  guardian  as  such 
(none  being  filed  in  the  name  of  the  in- 
fant) states  that  Alexander  Saunders  had 
been  possessed  of  the  slaves  for  three  years 
only;  and  that  they  are  now  in  the  posses- 
sion of  the  plaintiffs;  but  contends  that 
they  belonged  to  Saunders  under  the  act  of 
1787,  and  submits  the  cause  to  the  court. 

There  is  a  copy  of  the  will  of  Thomas 
Sale,  but  no  other  evidence  in  the  cause: 
which  was  heard  by  consent  in  the  court 
of  chancery,  without  any  writ  or  order  ap- 
pointing a  guardian  ad  litem;  and  that 
court,  presuming  a  complete  gift  from 
Thomas  Sale  to  Saunders  and  his  wife  at 
the  time  they  took  possession,  declared  that 
it  would  have  dismissed  the  bill,  '*but  the 
parties,  in  case  of  a  decision  in  afiSrmance 
of  the  defendant's  title,  having  proposed 
that  an  account  of  the  slaves  and  their 
profits  should  be  taken,"  one  was  accord- 
ingly directed ;  and  the  plaintiffs  appealed 
to  the  court  of  appeals. 

PENDLEJTON,  President,    delivered  the 
resolution  of  the  court,  that  the  decree  was 

*See  same  case  reported  In  Wythe  8SS,  with  note 
by  editor  of  second  edition. 
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to  be  reversed  for  the  reasons  contained  in 
the  following  entry  to  be  made  in  the 
cause : 

^*The  court  is  of  opinion,  that   the   facts 
stated  in  the  proceedings  are  too  imperfect 
to  enable  the  court  to  decide   upon  the  sup- 
posed merits  of  the  cause,    arising    under 
the  several   acts   of  assembly  therein 

363  mentioned ;  but  if  it  were  *otherwise, 
it    would   be  improper  to  discuss  the 

subject  upon  this  unusual  bill,  lest  injury 
should  be  produced  to  the  appellee.  The 
bill  is  brought  by  a  mother  (or  perhaps, 
without  her  knowledge,  by  a  step  father) 
in  possession  of  slaves,  claiming  them  un- 
der the  will  of  her  father,  against  an  infant 
daughter,  stating  the  adverse  claim  of  the 
daughter  to  the  same  slaves,  and  drawing 
her  into  a  discovery  and  contest,  and  finally 
into  a  release  of  that  claim :  It  is,  in  its 
nature,  a  bill  quia  timet,  without  even  a 
suggestion  of  the  usual  and  proper  grounds 
for  sustaining  such  a  proceeding;  since  a 
discovery,  from  an  infant,  of  a  transaction 
prior  to  her  birth,  could  not  have  been  ex- 
pected; and  no  testimony  having  been 
taken,  it  is  supposed  there  existed  none  to 
be  preserved ;  and  that  the  said  decree  is 
erroneous.  Therefore,  it  is  decreed  and 
ordered  that  the  same  be  reversed  and  an- 
nulled, and  that  the  appellee  pay  to  the 
appellants  their  costs  by  them  expended  in 
the  prosecution  of  their  appeal  aforesaid 
here ;  and  this  couf t  proceeding  to  make 
such  decree  as  the  said  high  court  of  chan- 
cery should  have  pronounced,  it  is  further 
decreed  and  ordered,  that  the  appellants' 
bill  be  dismissed,  and  that  they  pay  to  the 
appellee  her  costs  by  her  about  her  defence 
in  the  said  high  court  of  chancery  ex- 
pended."   

364  *Halcomb  V.  I nnis,  Attorney 

General,  &c. 

[November,  1799.] 
CoBiiiilssiofier-— ProMedlnffs  before— Mistake— Relief.  — 

A  party  will  be  relieved  against  his  own  mistake, 
before  the  commisaioDer. 
Appellate  Practice- dierires  of  Plaintiff  with  Taxes  of 
Improper  Year— Relief.— If  it  appears  that  the  plain- 
tiff was  charged  with  the  taxes  of  an  improper 
year,  the  court  of  appeals  will  correct  the  mistake, 
altbonifh  it  was  not  insisted  on  either  before  the 
commissioner,  or  the  conrt  of  chancery. 

Halcomb  filed  a  bill  in  chancery,  against 
the  attorney  general  and  others,  stating 
that  he  had  been  sheriff  and  collector  of  the 
revenue  and  certificate  taxes  of  Prince  EM- 
ward  county,  for  the  years  1784,  1785:  and 
«  that  the  solicitor  general  had  obtained  four 
judgments  against  him,  viz.  Two  for  the 
revenue  and  certificate  taxes  of  1784,  and 
two  for  those  of  1785.  That  the  plaintiff 
has  made  payments  nearly  sufiicient  to  dis- 
charge the  judgt^ents,  if  a  mistake  in  one 
of  the  commissioner's  returns  is  corrected ; 
and  therefore  the  bill  prayed  an  injunction 
and  general  relief. 

The  answer  of  the  auditor,  annexes  copies 
of  the  accounts  from  his  books ;  and  says  he 
is  ig^norant  of  the  supposed  error. 

The  court  of  chancery  referred  the  ac- 
counts to  a  commissioner,  who  reported, 
that  the  plaintiff  was  appointed  sheriff  in 
October,  and  qualified  in  November  1783 ; 
at  which  time  he  gave  bonds  for  the  reve- 
nue and  certificate  taxes  of  1783, 1784,  being 
all  that  the  law  required  for  the   two  years 


of  his  sheriffalty ;  but  that  he  had,  in  March 
1785,  given  a  bond  for  the  certificate  tax  of 
that  year  also,  and  confessed  in  his  bill, 
that  he  had  collected  for  1784,  1785.  That 
the  plaintiff  is  charged  on  the  auditor's 
books,  as  well  with    the  certificate    tax   of 

1783,  (which  he  collected,  and  has  paid,) 
as  with  the  revenue  and  certificate  taxes  of 

1784,  1785:  and,  as  his  successor  is  not 
debited  with  the  certificate  tax  of  1785,  it 
has  either  not  been  collected,  or  was  col- 
lected by  the  plaintiff:  who,  not  having 
explained  the  reason  of  giving  the  bond  in 
March  1785,  was  to  be  charged  with  the  cer- 
tificate tax  of  that  year,  although  he  denied 

that  he  had  ever  collected  it. 

365  *One  of  the  justices  of  Prince  Ed- 
ward court   says,    that    the    plaintiff 

collected  the  certificate  tax  for  two  years 
only;  and  that  he  believes  the  bond  in 
March  1785,  was  for  that  of  1784. 

The  clerk  of  the  court  certifies,  that  there 
were  two  bonds  given  by  the  plaintiff's 
successor,  for  the  collection  of  the  certifi- 
cate taxes. 

The  court  of  chancery  dissolved  the  in- 
junction, '*as  to  the  whole  of  the  judgment 
for  the  certificate  tax  for  the  year  one 
thousand  seven  hundred  and  eighty-five:" 
And  Halcomb  appealed  to  the  court  of  ap- 
peals. 

Randolph,  for  the  appellant.  It  is  plain 
that  the  plaintiff  only  collected  the  taxes  of 
two  years;  and  therefore  he  ought  not  to 
have  been  charged  with  more. 

Brooke,  attorney  general,  contra.  The 
plaintiff  knew  best  whether  he  collected  the 
taxes  of  1785 ;  and,  as  he  has  stated  that  he 
did,  he  cannot  now  be  permitted  to  deny  it. 
If  there  had  been  any  actual  mistake,  ap* 
plication  should  have  been  made  to  the 
court  of  chancery  before  the  hearing  of  the 
cause,  for  leave  to  amend  the  bill ;  and  as 
that  was  not  done,  the  presumption  is,  that 
there  was  no  mistake. 

Randolph,  in  reply.  Courts  will  not  suffer 
clients  to  be  injured  by  the  mistakes  of 
their  counsel ;  and  therefore  the  omission 
to  apply  for  leave  to  amend  the  bill  and 
correct  the  error  in  the  court  of  chancery, 
will  not  prejudice  the  appellant,  who  did  not 
transact  the  business  relative  to  the  injunc- 
tion, himself,  but  sent  another  person  to  do 
it  for  him,  and  that  accounts  for  the  mis- 
take. 

Cur.  adv.  vult. 

PENDLETON,  President,  delivered  the 
resolution  of  the  court  as  follows: 

The  appellant  has  collected  and  accounted 

for  the  taxes  of  two  years,    which  were  all 

that     he     was     liable    for    by    law. 

366  *The  confusion   has  arisen   from  the 
auditor's  not  distinguishing  between 

the  revenue  and  certificate  tax,  and  charg- 
ing the  sheriff  with  the  latter  for  the  year 
1783,  when  none  was  due.*  This  error  was 
adopted  by  the  commissioner,  and  followed 
by  the  chancellor.  The  decree  must  there- 
fore be  reversed  so  far  as  relates  to  the 
mistake;  and  the  following  is  to  be  the 
entry : 

*The  certificate  tax  was  imposed  in  May  1782,  to  be 
collected  after  the  1st  of  March,  followinsf.  Bat  the 
collection  was  postponed,  in  October  1782,  until  the 
succeeding  Augnst;  and,  in  May  1788,  it  was  farther 
postponed,  until  the  1st  of  February,  1784. 
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^'The  court  ia  of  opinion  that  there  is  no 
error  in  so  much  of  the  said  decree  as  dis- 
allows interest,  and  dissolves  the  appel- 
lant's injunction,  as  to  thirty-four  pounds 
six  shillings  and  eight  pence,  the  balance 
of  the  revenue  tax  of  1784 ;  nor  as  makes  it 
perpetual  as  to  the  residue  of  the  judgments, 
except  the  certificate  tax  of  1785:  But  that 
there  is  error  in  so  much  as  dissolves  the  in- 
junction as  to  the  certificate  tax  of  1785,  the 
same  having  been  fully  accounted  for  and 
paid,  but  the  collection  and  payments  mis- 
applied by  taking  into  the  account  the 
year  1783,  when  none  were  or  could  be  col- 
lected by  the  appellant,  not  being  due  by 
law.  Therefore,  It  is  decreed  and  ordered, 
that  so  much  of  the  said  decree,  as  is 
herein  before  stated  to  be  erroneous,  be  re- 
versed and  annulled  and  that  the  residue 
thereof  be  affirmed;  that  the  injunction,  as 
to  the  certificate  tax  of  1785,  be  perpetual ; 
and  that  the  appellee  pay  to  the  appellant 
his  costs  by  him  expended  in  the  prosecution 
of  his  appeal  aforesaid  here." 


367  *William  Johnston,  Surviving  Partner 
of  Johnston  &Tin8ley,  v.  William  Macon, 
Late  High  SherifT  of  Hanover. 

[December,  1790.] 

New  Trial— Mladirectlon— To  What  Court  Motion 
Made.«— A  motion,  to  tbe  same  judffe  who  tried  the 
cause,  for  a  new  trial,  upon  the  srroand  of  his  own 
misdirection  to  the  Jury,  and  an  exception  to  his 
refusal  of  it.  instead  of  an  exception  to  his  original 
opinion,  is  improper. 

Same— Same— Same.— But  still,  if  the  whole  matter 
is  stated  in  the  record,  the  court  of  error  will  pass 
over  the  form,  and  look  at  the  substance  of  the 
direction. 

Escape— Act  of  Assembly.— The  flxinsr  an  escape  from 
the  sheriff  by  lesral  deductions,  according  to  the 
'  practice  in  Ensrland,  is  done  away  by  our  act  of 
assembly. 

Same— Proof  of  Actual  Bscape— What  Sheriff  Must 
Prove. t— And,  in  an  action  against  the  sheriff  In 
such  a  case  an  actual  escape  must  be  proved  by 

*New  Trial -Misdirection—To  What  Court   MoUon 

Made.— The  proposition  in  the  principal  case,  that  a 
motion  for  a  new  trial  on  the  ground  of  a  misdirec- 
tion is  never  made  before  the  same  judsre,  but 
before  the  appellate  court,  upon  an  exception  taken 
in  the  court  below,  was  subsequently  disapproved 
by  the  court  of  appeals  In  Guerrant  v.  Tinder,  Qilm. 
41.  The  court,  in  reference  to  that  proposition  in 
the  principal  case,  said:  "We  are  of  opinion  that 
this  grround  is  quite  too  narrow.  The  same  judsre 
may  upon  a  deliberate  motion  for  a  new  trial 
supported  by  argument  and  authority,  retract  a 
hasty  opinion  expressed  by  him  in  the  progress  of 
the  trial.  That  course,  too,  would  save  the  expense 
and  delay  of  appealing^  to  a  superior  court  for  that 
purpose." 

The  principal  case  is  cited  in  this  connection,  in 
Danks  v.  Rodeheaver,  26  W.  Va.  290. 

Same— Same-  Same— Effect  of  Statute.— But  what- 
ever diversity  of  opinion  may  have  once  existed  on 
this  point,  there  can  be  no  question  raised  on  It  at 
present,  as  the  statutes  in  Vlrerlnia  and  West  Vlr- 
srlnia  now  provide  that,  "In  any  civil  case,  the  court 
before  which  a  trial  by  jury  is  had,  may  grant  a 
new  trial,  unless  it  be  otherwise  specially  pro- 
vided." (Va.  Code,  1887,  sec.  8392;  W.  Va,  CJode,  ch. 
181,  sec.  15.) 

The  principal  case  is  cited  in  Danville  Bank  v. 
WaddlU,  81  Gratt  478.  See  monographic  note  on 
"New  Trial." 

tBscape— Verdict  and  Judirmcnt— Special  Pindinff 
under  Statute.— Where  the  statute  provides  that  no 
judgment  shall  be  entered  in  an  action  against  a 
sheriff  for  an  escape,  unless  the  Jury  expressly  And 
that  the  escape  was  with  the  consent  or  tbroufirh 
the  negligence  of  the  sheriff,  or  that  he  mlfirht  have 
been  retaken,  and  the  sheriff  neglected  to  make 
pursuit,  such  express  finding  by  the  jury,  according 
to  the  statute,  is  absolutely  necessary.  The  princi- 
pal case  is  cited,  in  support  of  this  proposition.  In 
Hooe  V.  Tebbs.  1  Munf.  506.  JM9:  Stone  v.  Wilson,  10 
Gratt.  540,  546.    See  Vanmeter  v.  Giles.  1  Rob.  829. 

The  principal  case  is  reported  in  1  Wash.  4.  | 


the  plaintiff:  but  the  sheriff,  on  the  other  hand, 
ought  to  prove,  that  there  was  no  negligence  on 
his  part,  and  that  due  means  were  used  to  retake 
the  prisoner. 

New  Trial- Misdirection— Bill  of  Exceptlons.-if  the 
first  part  of  a  bill  of  exceptions,  to  the  opinion 
of  the  judge,  for  refusing  a  new  trial  on  the 
ground  of  his  misdirection,  will  justify  the  direc- 
tion fflven.  althouifb  the  residue  of  the  direction, 
as  to  the  proof  necessary  to  be  produced  by  either 
party,  be  defective,  the  court  of  error  will  consider 
the  residue  as  surplusage. 

Escape— Witness— Succeeding  Sheriff.- The  sncceed- 
ing  sheriff  is  not  a  proper  witness  to  prove  that 
the  prisoner  was  not  turned  over  to  him,  as  it  ffoes 
to  exonerate  himself. 

The  appellant  had  instituted  an  action  on 
the  case  in  the  general  court  against  the 
appellee  to  recover  from  him  the  amount  of 
a  judgment  obtained  bj  the  plaintiff 
against  a  certain  Parke  Smith.  Smith, 
when  taken  on  mesne  process,  could  not 
give  bail ;  and  the  return  of  the  sheriff  was, 
*^  Executed  January  23d,  1775,  and  com- 
mitted to  the  gaol  of  this  county.'*  The 
judgment  was  by  default,  and  the  declara- 
tion charged  the  high  sheriff  with  a  negli- 
gent escape.  The  plea  was,  not  guilty. 
This  cause,  with  many  others,  was  trans- 
ferred, by  act  of  assembly,  from  the  gen- 
eral to  the  district  court,  and  came  on  to 
be  tried  in  September  1789,  before  the  hon- 
ourable St.  George  Tucker,  when  there  was 
a  verdict  and  judgment  for  the  defendant. 
The  next  day  there  was  a  motion  for  a  new 
trial;  which  being  overruled,  the  following 
bill  of  exceptions  was  taken : 

*^And  afterwards  at  the  same  time,  to 
wit,  the  8th  day  of  September,  1789,  the 
plaintiff   moved    the   court  to  set  aside  the 

verdict  and   judgment  aforesaid,  and 
368      to  grant    him  a    new  *trial,    because 

the  court,  on  the   trial   of   the  cause, 
had    directed   the  jury  to  find  a  vex^dict  for 
the   defendant;    which   motion    was   over- 
ruled, the  court  being  of  opinion   that,    in 
the    said   action,    it  was  incumbent  on  tbe 
plaintiff  to  prove  an   actual  escape,  by  tbe 
said  Parke  Smith,  in  the   declaration  men- 
tioned, from  the  custody,    and   by  the  con- 
sent or  negligence  of  the  defendant  or  his 
deputy,    and    the   whole   evidence,    on    the 
part  of  the   plaintiff,    being   a  record  from 
the  court  of  Hanover  county,  in  these  words: 
^George  the  third  by  tbe   grace  of   God   of 
Great  Britain,  France   and   Ireland,    king, 
defender  of  the  faith,  &c.  to  the  sheriff  of 
Hanover   county,    greeting:    We  command 
you    that   you    take   Parke  Smith   if  he  be 
found  within  your  bailiwick,  and  him  safely 
keep,   so  that  you  have  his  body  before  the 
justices  of  our  county  court  of  Hanover,  at 
the  courthouse  of  the  said  county,  on  the 
first  Thursday  in    the   next   month,    to  an- 
swer William   Johnston,   surviving  partner 
of  Johnston  &  Tinsley,  of  a  plea  of  debt  for 
one  hundred  and  sixty  seven  pounds  twelve 
shillings  snd    five   pence,    damage    twenty 
pounds,    and    have   then    there    this   writ. 
Witness,  William  Pollard,  clerk  of  our  said 
court  this  23d  day   of  January,  1775,  in  the 
15th  year  of  our  reign.     William   Pollard. 
A  copy.     William  Pollard,  jr.  C.  H.  C.     'Ex- 
ecuted January  23d,  1775,  and  committed  to 
the   jail   of  this  county.     Wm.  Bentley,  S. 
Sheriff.'    A  copy.     William  Pollard,   C.  H. 
C.     At  a  court  held  for  Hanover  county,  on 
Thursday,  the  2d  day  of  February,  1775,  on 
the  motion   of   William    Macon,  gentleman 
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'  la  debt. 


sheriff  of  this  county,  informing  the  court 
that  the.  prison  is  much  out  of  repair,  John 
Starke,  Francis  Smith  and  Thomas  Gar- 
land, gentlemen,  are  appointed  to  let  the 
repairing  thereof  as  they  think  necessary. 
A  copy.  William  Pollard,  jr.  C.  H.  C.  At 
a  court  continued  and  held  for  Hanover 
county  on  Friday,  the  Sth  day  of  June, 
1778, 
William  Johnston,  surviving 

partner  of  Johnston  A 

Tinsley,  plaintiff, 

against 
Parke  Smith,  defendant, 

This  day  came  the  plaintiff,  by 
369  Peter  Lyons  his  attorney,  *and  the 
defendant  being  arrested,  and  re- 
maining in  custody  of  the  sheriff,  and  yet 
failing  to  appear,  on  the  motion  of  the 
plaintiff,  judgment  is  granted  him  against 
the  defendant  for  what  shall  appear  to  be 
due  to  him  the  plaintiff,  and  costs,  unless 
the  said  defendant  shall  appear,  at  the  next 
court,  and  answer  this  suit.  A  copy.  Wil- 
liam Pollard,  jr.  C.  H.  C.  Hanover  county, 
on  Friday,  the  2d  day  of  June,  1780, 
William  Johnston,  surviving 

partner,  &c.  plaintiff, 

V. 

Parke  Smith,  defendant. 

This  day  came  the  plaintiff  by  his  attorney, 
and  the  defendant  being  solemnly  called 
and  failing  to  appear,  it  is  considered  by 
the  court  that  the  plaintiff  recover  against 
the  defendant  and  William  Macon,  gent, 
late  sheriff  of  this  county,  ;fl67.  12.  5. 
the  debt  in  the  declaration  mentioned,  and 
also  his  costs  in  this  behalf  expended. 
But  this  judgment,  except  as  to  the  costs, 
is  to  be  discharged  by  the  payment  of 
£S3.  16.  2}^.  with  legal  interest  thereon 
from  the  15th  day  of  April,  1774,  till  pay- 
ment. A  copy.  William  Pollard,  jr.  C.  H. 
C.  A  copy — Teste,  John  Brown,  C.  G.  C 
And  the  oath  of  William  Anderson,  the 
present  high  sheriff,  that  the  said  Smith 
was  not  at  any  time  turned  over  to  his 
custody,  by  assignment  from  any  former 
sheriff,  together  with  the  admission  of  the 
defendant,  that  the  said  defendant  at  the 
time  of  the  arrest  of  the  said  Parke  Smith, 
was  high  sheriff  of  the  said  county,  and  that 
the  said  Smith  resided  in  Charleston  some 
years  after.  To  which  opinion  the  plaintiff, 
by  his  attorney,  excepted,  &c.  and  prayed 
an  appeal." 

This  cause  was  argued  by  Duval  for  the 
appellant,  and  Marshall  for  the  appellee. 

The  president,  who  delivered  the  opinion 
of  the  court,  after  stating  the  case,  said, 
that  the  exception  in  the  district  court  was 
very  irregularly  taken.  A  motion  to  the 
same  judge  for  a  new  trial  on  his  own 
370  misdirection  to  the  jury,  *and  an  ex- 
ception to  his  refusal,  instead  of  an 
exception  to  his  original  opinion,  when 
given,  was  new  and  improper.  But,  since 
the  whole  is  stated  on  the  record,  the  court 
will  pass  over  form,  and  look  at  the  sub- 
stance of  the  direction. 

So  far  as  relates  to  the  necessity  of  the 
plaintiff's  proving  an  actual  escape  while 
the  defendant  was  sheriff,  the  opinion  of 
the  district  court  is  perfectly  right ;  but  the 
court  think  it  incumbent  on  the  sheriff  to 
prove  that  there  was  no   negligence  on  his 


part,  and  that  due  means  were  used  to  re- 
take the  prisoner,  and  in  this  respect  the 
district  court  erred ;  but  as  the  first  part  of 
the  opinion  will  justify  the  direction,  the 
court  consider  the  residue  as  surplusage. 
The  record  does  not  prove  the  actual  escape, 
nor  does  the  residence  of  Smith  long  af- 
terwards in  Charleston,  prove  it. 

Anderson  is  not  a  proper  witness.  His  tes- 
timony goes  to  exonerate  himself.  At  any 
rate  he  may  not  be  (and  in  fact  is  not)  the 
immediate  successor  of  Macon;  and  there- 
fore, although  the  said  Smith  was  not 
turned  over  to  him,  he  might  have  escaped, 
if  he  did  escape,  after  the  shrievalty  of 
Macon,  and  before  that  of  Anderson. 

The  fixing  an  escape  on  sheriffs  by  legal 
deductions,  seems  to  be  done  away  by  our 
act  of  assembly,  which  declares  that  judg- 
ment shall  not  be  rendered  in  such  an 
action,  unless  the  jury  expressly  find  that 
such  debtor  or  prisoner  did  escape  with  the 
consent,  or  through  the  negligence  of  such 
sheriff,  or  his  officer ;  or  that  such  prisoner 
might  have  been  retaken,  and  that  the 
sheriff  and  his  officers  neglected  to  make 
immediate  pursuit. 

To  avoid  any  misunderstanding,  the  court 
directed  this  special  entry: 

**The  court  is  of  opinion,  that  the  direc- 
tion of  the  judge  at  the  trial,  so  far  as  it 
imported  it  to  be  incumbent  on  the  plaintiff 
to  prove  the  escape  to  have  been  with  the 
consent,  or  through  the  negligence  of  the 
sheriff,  was  a  mistake ;  since  those  circum- 
stances, tending  to  excuse  the  sheriff,  ought 
to  be  proved  on  his  part ;  nevertheless,  as 
the  direction  was  right  in  requiring 
the  appellant  to  prove  an  actual 
371  *escape  from  the  appellee,  or  his 
deputy ;  and  the  proof,  as  to  that,  was 
wholly  defective,  that  there  is  no  sub- 
stantial error  in  the  verdict  or  judgment: 
Therefore  it  is  considered  that  the  judg- 
ment aforesaid  be  affirmed,  and  that  the 
appellee  recover,  against  the  appellant,  his 
costs,  by  him,  about  his  defence  in  this  be- 
half expended." 


Henderson,  &c.  v.  Southall,  &c. 

[December,  1790.] 

Plesdins  and  Practice— Plea  of  Payment— Bff«ct.*— The 

plea  of  payment  is  responsive  to  the  negation  of 
non-payment,  in  the  declaration,  and  amounts  to 
the  general  issue  In  this  country. 

This  was  an  appeal  from  the  district 
court  of  Charlottesville ;  and  the  only  ques- 
tion was.  Whether  the  plea  of  payment 
should  conclude  to  the  country? 

Monroe,  for  the  appellant.  The  plea  of 
payment  ought  to  conclude  with  a  verifica- 
tion :  for  it  does  not  traverse  the  allegations 
of  the  declaration ;  but  offers  matter  dehors 
to  repel  the  action ;  to  which  new  matter 
the  plaintiff  ought  to  have  an  opportunity 
of  replying  and  denying  the  fact ;  otherwise 
there  is  no  affirmation,  and  denial;  without 
which  there  could  be  no   issue ;  and,  conse- 

•Pleadlnff  and  Practice— Plea  of  Payment  —  Conclu- 
sion.—The  plea  of  payment,  whether  it  be  In  as- 
sumpsit or  debt,  should  conclude  to  the  country. 
Doufflass  V.  Central  Land  Co.,  12  W-  Va.  502.  cltiner 
Henderson  v.  Southall.  4  Call  371.  at  pacre  609.  But  in 
Nadenbonsch  v.  McRea.  Gilmer  228,  it  is  held  that,  a 
general  replication  to  the  plea  of  payment,  does  not 
of  itself  constitute  an  issue. 
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queatly,  none  has  been  tried.  The  verdict 
ought  to  be  set  aside,  and  a  repleader 
awarded  down  to  the  declaration. 

Duval,  contra.  The  plea  of  payment  does 
contain  a  traverse;  for  the  declaration 
avers  that  the  defendant  has  not  paid  the 
debt;  and,  consequently,  the  plea  afifirming 
payment,  is  an  express  denial  of  the  plain- 
tiffs' allegation ;  and  perhaps,  payment  is 
the  general  issue  in  this  country ;  but,  at 
most,    however,    it   is  otily  a  misjoinder  of 

issue,  which  is  cured  after  verdict. 
372  *PER  CUR.      The  court  is   unani- 

mously of  opinion  that  the  plea  of 
payment  is  responsive  to  the  negation  of 
non-payment  in  the  declaration;  and  that 
the  act  of  assembly,  by  allowing  a  general 
plea  of  payment  in  all  cases,  with  a  right 
to  prove  all  anterior  payments,  in  fact, 
makes  it  a  general  issue,  in  this  country. 
Affirm  the  judgment. 


Scott  V.  Graves. 

Tabb  v.  Richards. 

Bentley  v.  Roan. 

[December,  1790.] 
Adminilty  Courto— DiMolution-  State  District  Courts. 

—The  state  district  courts  were  bound  to  execute 
the  sentences  of  the  court  of  appeals,  reversing 
those  of  the  court  of  admiralty,  after  the  dissolu- 
tion of  the  latter  court. 

After  the  establishment  of  the  present 
government  of  the  United  States,  and  the 
consequent  dissolution  of  the  state  court  of 
admiralty,  the  court  of  appeals,  upon  the 
reversal  of  several  of  the  sentences  of  the 
latter  court,  directed  the  certificates  of  re- 
versal to  the  state  district  court,  for  the  re- 
spective ports  where  the  seizures  were 
made ;  but  the  judge  of  the  Suffolk  district, 
refused  to  execute  the  order  of  reversal  in 
the  above  named  causes;  and  entered  his 
opinion  of  record  in  the  following  words: 

'*The  judge  of  this  court  conceives  he  is 
not  authorized,  by  any  law,  to  take  notice 
of  the  decrees  of  the  court  of  appeals,  in 
the  cases  determined  in  the  late  admiralty 
court,  and  certified,  he  supposes,  to  be  made 
the  judgment  of  this  court. 

^^This  court  has  no  jurisdiction  in  any 
admiralty  causes,  except  such  as  were  de- 
pending in  the  admiralty  court,  when  the 
change  in  the  judiciary  took  place;  and 
cannot,  by  any  construction  founded 
373  in  reason  or  law,  give  the  act  *estab- 
lishing  district  courts,  or  the  one 
concerning  the  late  admiralty  court,  a 
meaning  contrary  hereto.  The  judge  of 
this  court  conceives  also,  with  great  defer- 
ence to  the  court  of  appeals,  that  the  re- 
versal of  every  judgment,  or  decree,  ought 
to  be  certified  to  the  court  from  which  the 
appeal  was  obtained,  and  which  gave  the 
original  judgment,  or  decree;  and  that 
the  want  of  such  a  court,  occasioned  by  the 
above  mentioned  change,  can,  in  no  wise 
justify  him  in  assuming  a  jurisdiction,  or 
is  establishing  a  precedent,  which  may  be 
productive  of  evil  in  future,  although  the 
present  case  may  produce  none. ' ' 

A  certificate  of  the  foregoing  opinion  of 
the  district  court  was  this  day  produced 
in  the  court  of  appeals;  who,  thereupon, 
entered  the  following  certificate  to  the  said 
district  court : 

^^On  mature  consideration,    this   court  is 


of  opinion,  that  these  being  cases  in  which 
the  late  court  of  admiralty  had  jariadiction 
by  law,  at  the  time  of  passing  the  'act  es- 
tablishing district  courts,  and  for  regu- 
lating the  general  court,'  and  which  was 
not  taken  away  by  the  constitution  of  the 
United  States,  the  admiralty  jurisdiction, 
over  these  causes,  was  transferred,'  by  the 
said  recited  act,  to  the  district  court  ap- 
pointed to  be  holden  at  Suffolk,  within 
which  district  the  seizures  were  made;  and 
that  it  pertains  to  the  said  court  to  enter, 
as  their  own,  the  former  decrees  of  this 
court,  and  award  executions  thereon,  ac- 
cording to  the  act  for  establishing  the  court 
of  appeals :  which  is  ordered  to  be  certified 
to  the  said  district  court. ' ' 
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*Clarke  v.  Mayo. 
[October.  1808.] 


Roadf—BstAbilshlnir  — Record.— An  old  road  estab- 
lished, although  no  record  could  be  produced, 
shewing  that  it  had  ever  been  opened,  by  order 
of  court. 

Same— Same— When  View  Not  NecesMiry.*— If  the  pro- 
prietor of  the  land  petitions  for  a  road,  and  the 
court  approve  of  it,  it  may  be  established,  with- 
out a  view. 

Same— Dedication— Aoceptance.t— And  altbouflrh  no 
express  order  of  establishment  can  be  found,  yet 
if  surveyors  of  It  be  appointed  for  a  louf  time,  the 
establishment,  and  his  assent  to  it,  will  be  pre- 
sumed. 

This  was  a  contest  about  the  existence  of 
a  public  road;  and  the  record  exhibits  the 
following  facts: 

On  the  15th  of  January,  1800,  Clarke  ob- 
tained an  order  of  the  county  court  of 
Powhatan,  appointing  a  surveyor  of  the 
road,  ^'through  Daniel  Mayo's  plantation 
to  Mayo's  mill."  Mayo  petitioned  the  dis- 
trict court  for  a  writ  of  supersedeas  to  that 
order;  which  was  refused.  The  court  of 
appeals  reversed  the  order  of  refusal,  and 
directed  that  the  writ  should  issue.  This 
was  done,  and  the  district  court  reversed 
the  order  of  the  county  court.  To  which 
judgment,  Clarke  obtained  a  writ  of  super- 
sedeas from  the  court  of  appeals. 


•Roads— EstablUhioff-Wheo  View  Not  Necesaary.- 
With  the  consent  of  the  proprietor  of  the  land  a 
road  may  be  established  legally  without  appolntinr 
viewers  or  havinir  any  report  Keystone  Bridge 
Co.  V.  Summers,  18  W.  Va.  606,  citing  Ctarks  v.  Jfayo, 
4  Call  374. 

tSame— Dedication— Acceptance.— In  Boyd  t.  Wool- 
wine.  40  W.  Va.  287.  21  S.  E.  Rep.  1021,  it  is  said:  "A 
road  dedicated  to  the  public  must  in  some  way. 
directly  or  by  inference,  be  accepted  by  the  county 
court  upon  its  records  before  it  can  become  a  pub- 
lic county  road.  This  may  be  done  by  laying  it  off 
into  precincts  or  road  districts,  by  appointing  for  it 
an  overseer,  or  surveyor,  or  by  any  act.  formal  or  in- 
formal, showing  plainly  that  it  claims  and  treats  the 
road  as  a  public  one.  And  If,  after  notice  of  such 
claim,  the  owner  of  the  soil  permitted  the  road  to  be 

f>assed  over  for  any  time,  the  road  ml^ht  well  be 
nf  erred  to  be  a  public  road.  See  Brander  v.  Jus- 
tices of  Chesterfield.  5  Call  548:  Clarke  v.  Mayo,  4  Call 
S74;  Com.  v.  Kelly  (1861).  8  Qratt.  8S2;  Ball  v.  Cox.  2» 
W.  Va.  407.  1  S.  E.  Rep.  073.  It  is  true  that  section  31, 
ch.  48.  of  the  Code,  by  chancre  of  lang-uare  made  in 
1881,  now  reads  as  follows:  'Every  road  •  •  • 
used  and  occupied  as  a  public  road  *  *  *  shall  in 
all  courts  and  places  be  taken  and  deemed  to  be  a 
public  road  ♦  •  •  *  whenever  the  establishment 
thereof  as  such  may  come  in  question;'  yet  the 
court  has  held  that  this  means  used  and  occupied 
under  the  sanction  of  the  county  court  in  some  way 
expressed.  See  Ball  v.  Cox,  99  W.  Va.  407, 1 S.  £.  Rep. 
(ITS:  Talbott  v.  Kin^r,  82W.  Va. «.  9S.  E.  Rep.  48: 
Yates  V.  Town  of  West  Grafton,  88  W.  Va.  B07.  11  S. 
£.  Rep.  8:  People  v.  Underbill,  144 N.  Y.  816,  BON.  E. 
Rep.  883.'*  The  principal  case  is  also  cited  with 
approval  in  Com.  v.  Kelly,  8  Gratt  884  (see  also,  foot- 
note). 
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The  evidences  with  respect  to  the  ex- 
istence of  the  road  were  as  follows: 

At  Cumberland  April  court  1760|  a  motion 
was  made,  by  the  ancestor  of  Mayo,  for  the 
establishment  of  the  road,  and  viewers  were 
appointed,  but  no  report  could  be  found. 
However,  in  1761,  1777,  1779,  surveyors  of 
the  road  were  appointed;  and  the  clerk  of 
Cumberland  certified,  that,  upon  examin- 
inf^  the  records,  in  his  office,  it  appeared, 
*'tiiat  several,  very  public  roads,  in  that 
county,  had  no  other  establishment  than 
the  appointment  of  overseers,  from  time 
to  time:"  and  that  not  more  than  a  fifth  of 
the  cases,  where  viewers  had  been  ap- 
poii:]^ted,  contained  reports. 

A  witness  deposed,  that  he  had  been  a 
mag^istrate,  in  Cumberland,  before  the  di- 
vision of  the  county,  and  in  Powhatan,  af- 
terwards. That  he  had  always  considered 
the  road,  in  question,  as  a  public  high- 
way; and  was  satisfied  that  it 
375  *had  been  legally  established,  al- 
though he  did  not  recollect  the  cir- 
cumstances. That  Mayo's  ancestor,  when 
he  built  his  mill,  opened  it;  and  some  time 
afterwards  applied,  to  Goochland  or  Cum- 
berland court,  to  establish  it ;  but,  as  it 
was  already  opened,  nothing  more  was 
thought  necessary,  than  to  appoint  a  sur- 
veyor. 

Wickham,  for  the   appellant.     The  ques- 
tion is  not  whether  the  land  belongs  to  the 
appellee,  but   whether  the   public    have   a 
right  of   way    over   it.     An  order  of  court, 
establishing  a  road,  although  a  record,  may 
be    presumed,    in    the   same    manner  as  a 
patent,  which  is   also   a  record,  may.     Be- 
sides it  might  have  been  a  road   before  the 
year    1748 ;  and,    if  so,  the  act  of  assembly 
recognizes   it.      Old   Virginia     laws,    236. 
Again,    the    party    might     have    been    in 
court,  and  assented  to  it:  In  which    case, 
the  order  appointing   a    surveyor   was   all 
that  was  necessary ;  and  the  court  will  pre- 
sume that  it   was   made   upon    the   assent. 
But  a  road  may  be  established  by  reputation 
only;  and  that  is   the    constant    course    in 
England.     Perhaps,  therefore,  the  court  did 
no    more   than     appoint    a    surveyor    to    a 
reputed  road ;  and,  if  so,    it    was  correctly 
done;  for  the  common  law  right  prevailed, 
as    the   act  of   assembly    had   not  taken  it 
away.     The  present   writ  of  supersedeas  is 
not    sustainable;  for,    if   there   was  error, 
the    application    should    have    been    made 
against  the  first  order,    in    1761,    and    not 
against  the  last. 

Randolph,  contra.  If  there  ever  had 
been  an  order  establishing  the  road,  it 
would  have  been  found,  as  the  appellant 
had  sufficient  time  to  search  for  it.  The 
county  court  was  bound  to  pursue  the  law; 
for  the  property  could  not  be  appropriated, 
to  the  public  service,  without.  The  inquest 
was  not  for  the  benefit  of  the  individual, 
but  of  the  public;  and  therefore  its  ex- 
istence should  be  shewn.  A  road  cannot 
be  established,  by  reputation  only,  in  this 
country:  Nothing  will  do,  but  a  strict  com- 
pliance with  the  act  of  assembly ;  and,  con- 
sequently, the  argument,  founded  on 
376  the  supposed  *assent  of  the  party,  is 
inadmissible.  But,  if  admissible,  the 
concurrence  of  the  court  was  necessary,  and 


should  have  been  recorded,  as  a  substitute 
for  the  proceedings  required  by  the  act  of 
assembly.  As  there  was  no  record  of  a 
prior  establishment  of  the  road,  the  super- 
sedeas to  the  last  order  of  the  court  was 
sufficient,  because  that  was  the  order  which 
injured  the  appellee. 

ROANE,  Judge.  The  district  court  ap- 
pears to  have  proceeded  upon  the  ground, 
that  there  was  no  record  of  an  order  estab- 
lishing the  road.  But  there  is  nothing, 
in  the  act  of  assembly,  which  prevents  the 
court  from  accepting  a  road  tendered  by 
the  party ;  who  may,  if  he  thinks  proper, 
waive  the  usual  formalities,  and  renounce 
the  benefit  of  the  statute.  The  record 
shews,  that  the  road  was  opened  and  used ; 
that  viewers  were  directed  to  inspect  and 
report  upon  it;  and  that  a  surveyor  was 
shortly  afterwards  appointed ;  all  affording 
irresistible  evidence,  either  that  a  report 
was  made ;  or  what  is  more  probable,  that 
it  was  dispensed  with,  because  the  road  was 
offered  by  the  owner :  And  had  the  order  of 
1761  recited  the  transactions,  and  stated  that 
the  appointment  of  a  surveyor  was  made 
without  waiting  for  the  report,  because  the 
proprietor  of  the  land,  by  petitioning  for 
the  road,  had,  necessarily,  assented  to  the 
establishment  of  it,  the  appellee  would  have 
been  estopped  from  controverting  the  public 
right:  But  it  is  the  same  thing,  in  effect, 
when  it  is  inferrible  from  the  proceedings, 
that  one  or  the  other  must  have  happened ; 
for  then  presumption  supplies  the  averment ; 
especially  as  the  welfare  of  the  community 
requires,  that  a  public  easement  long  sanc- 
tioned by  the  proper  authority,  and  ac- 
quiesced in  for  nearly  forty  years,  should 
not  be  disturbed  by  a  rigid,  or  critical, 
construction,  of  the  words  of  an  order  de- 
fective, probably,  from  the  inadvertence  of 
the  clerk.  To  put  down  a  road,  under  these 
circumstances,  would  tend  to  ensnare  third 
persons,  and  injure  the  public  interest, 
upon  technical  exceptions,  not  fit  to  be  sus- 
tained. Viewing  the  case,  therefore, 
377  with  that  liberality  *which  I  appre- 
hend ought  to  obtain  upon  such  occa- 
sions, and  thinking  that  an  actual  surrender 
for  the  use  of  the  public  should  be  inferred,  I 
am  of  opinion,  that  the  judgment  of  the  dis- 
trict court  ought  to  be  reversed,  and  that  of 
the  county  court  affirmed :  particularly  when 
it  is  considered  that  many  of  the  public 
roads,  throughout  the  state,  probably  stand 
upon  the  same  footing ;  and  that  a  contrary 
decision  might  be  attended  with  very 
alarming  consequences. 

FLEMING,  Judge.  This  case  stands 
upon  very  different  ground  from  that  of  an 
application  for  a  new  road.  For  the  road 
here  had,  previously,  been  opened  by  W. 
Mayo  the  proprietor  for  the  use  of  the  com- 
munity ;  and  the  application  to  establish  it 
as  a  public  highway  was  made  by  himself: 
the  appointment  of  a  surveyor  therefore 
was,  necessarily,  sanctioned  by  him :  and 
that  was  sufficient.  For  it  is  not,  as  the 
counsel  of  the  appellant  supposed,  on  ac- 
count of  the  public,  but  of  the  owner,  that 
the  formalities  in  the  statute  are  prescribed. 
If  he  chooses  to  waive  them,  he  may ;  and, 
if  the  court  approve  of  the  road,  all  the3'' 
have  to  do  is  to  accept  of  it ;  which,  in  the 
present  case,  was  done  by   appointing   the 
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surveyor.  I  concur,  therefore,  that  the  judg- 
ment of  the  district  court  should  be  re- 
versed, and  the  order  of  the  county  court 
afifirmed. 

L/YONS,  Judge.  In  1760,  Mayo  peti- 
tioned for  the  road,  and  viewers  were  ap- 
pointed, but  no  report  was  made;  and  it 
does  not  appear,  that  any  further  proceed- 
ings were  ever  had  upon  the  petition,  which 
was  probably  dropt,  asr  there  is  no  order  of 
court  establishing  the  road.  It  was  said, 
however,  that  it  might  have  been  a  road 
prior  to  the  year  1748 ;  but  that  idea  is  re- 
futed by  the  petition  in  1760;  for  why  peti- 
tion for  the  establishment  of  it,  at  that 
time,  if  it  was  a  road  before?  It  was  next 
urged,  that  the  constant  habit  of  appointing 
surveyors  shews  that  it  was  a  public  high- 
way. To  which  I  answer,  in  the  first  place, 
that  if  there  had  been  such  a  habit,  the 
appointments  would  have  been  nuga- 
378  tory,  *and  would  have  proved  noth- 
ing ;  for  the  law  only  authorized  the 
court  to  appoint  to  established  roads,  and 
there  could  be  none,  unless  they  appeared 
of  record.  But  there  was  no  such  constant 
habit;  for,  although  the  law  required  an- 
nual appointments,  it  appears  that  only 
three  had  been  made  for  this  road  ;  one  in 
1761,  and  two,  many  years  afterwards,  that 
is  to  say,  in  1777  and  1779 ;  both  in  tem- 
pestuous times,  and  probably  obtained  by 
surprize,  when  those,  whose  interest  it  was 
to  oppose  them,  were  absent.  Such  long 
intervals  are  not  to  be  accounted  for  upon 
any  other  principle,  than  that  it  was  not 
regarded  as  a  public  road ;  and  they  prove 
the  propriety  of  demanding  a  record,  when 
such  manifest  injury  is  to  be  imposed  upon 
an  individual.  It  is  in  vain  to  say,  that 
W.  Mayo,  by  petitioning,  gave  his  con- 
sent to  the  road;  for  he  was  at  liberty  to 
retract  it,  at  any  time,  before  establish- 
ment ;  and  probably  did  so,  as  he  took  no 
steps  to  have  the  order  of  view  carried  into 
effect;  and  it  is  very  likely  that,  not  only 
the  order  in  1761,  appointing  the  surveyor 
was  made  without  his  knowledge,  but  that 
the  discontinuanceof  it  afterwards,  first  for 
upwards  of  sixteen  years,  and  then  for 
more  than  twenty,  was  occasioned  by  the 
opposition  of  himself  and  his  representa- 
tives. The  argument  of  presumption, 
therefore,  loses  all  its  weight ;  for  the  in- 
ference against  the  establishment,  is  at 
least  as  strong  as  that  in  favour  of  it ;  and, 
if  they  balance,  the  law  should  prevail. 
Under  this  view  of  the  subject,  I  cannot 
consent  that  the  rights  of  property  should  be 
invaded,  and  the  proprietor  put  to  the  ex- 
cessive inconvenience  of  having  a  public 
highway  through  his  plantation,  as  there 
is  nothing  to  shew  that  the  necessary  steps, 
to  produce  that  effect,  were  ever  taken. 
My  opinion,  therefore,  is,  that  the  judgment 
of  the  district  court,  is  right,  and  ought  to 
be  affirmed;  but,  as  a  majority  of  the  judges 
think  otherwise,  it  is  to  be  reversed,  and 
the  order  of  the  county  court  affirmed. 


379 


♦Innis,  Attorney  General,  &c.  v. 
Roane  and  Others. 

[October,  17»7.] 


War— Evidence  of  End  —  Procl«matloii.— The  procla- 
mation of  grovernment  Is  the  only  evidence  that 
war  is  at  an  end,  and  peace  established. 


Same— Same— Saiii«.~For  the  constitated  autbor- 
itles  are  the  arbiters  of  peace  and  war  :  and  iheir 
declaration  that  war  Is  ended  Is  decisive  :  and  do 
averment  lies  against  It 

5ame— Supernumerary  Officers— Retirement  before 
Peace  Proclaimed.— Therefore,  the  sopernumeran' 
officers  who  retired  after  the  date  of  the  prelim- 
inary articles  between  Great  Britain  and  the  U. 
States,  and  before  peace  was  announced  by  proc- 
lamation, were  not  entitled  to  the  half  pay  prom- 
ised by  the  act  of  1779,  to  those  who  sei*ved  to  the 
end  of  the  war. 

Supernumerary  Officers— Who  Entitled  to  ffalf  Pay.*- 
The  half  pay  promised  by  that  statnte  was  a 
bounty:  and  therefore,  the  officers  who  claim  it 
must  shew  exact  performance,  by  having  retumea 
into  service  when  called,  and  servlnir  thronrh  tbe 
whole  war  afterwards. 

Bountlea— When  Claimant  Entitled  to.— For  snbsUD- 
'  tial  performance  never  entitles  to  a  bonnty.  a& 
the  claimant  has  no  equity. 

Contracts— Mutual  OMI|fatlon.t— There  can  be  no  con- 
tract without  mutual  obligation. 

Judgment  of  Reversal  —  Without  Preludlce  —  Effect 
When  New  Case  Does  Not  Differ  from  Former.t-lf  a 
judgrment  of  reversal  states  that  it  "is  not  to  bar  or 
prejudice  any  future  claim  of  the  appellee,  made 
on  fuller  proof  to  the  auditor."  and  the  new  case 
does  not  differ  from  the  former,  the  first  Judg- 
ment concludes  the  cause. 

During  the  revolutionary  war,  the  Amer- 
ican armies  consisted  partly  of  troops 
raised  for  the  continental  service  expressly, 
and  partly  of  troops  raised  by  particular 
states,  for  the  proper  defence  of  the  state. 

By  an  act  of  assembly  passed  at  the  Maj 
session,  1779,  Virginia  raised  a  body  of 
troops  of  the  latter  kind,  10  Hen.  Stat.  18; 
and,  by  another  act,  passed  at  tbe  same 
session,  it  was  declared,  that  the  officers  on 
continental  or  state  establishment,  **who 
shall  serve  henceforward,  or  from  the  time 
of  their  being  commissioned,  until  the  end 
of  the  war ;  and  all  such  officers  who  have, 
or  shall  become  supernumerary  on  the  re- 
duction of  any  of  the  said  battalions,  and 
shall  again  enter  into  the  said  service,  if 
required  so  to  do,  in  the  same  or  any  higher 
rank,  and  continue  therein  until  the  end  of 
the  war,  shall  be  entitled  to  half  pay.  during 
life,  to  commence  from  the  determination 
of  their  command  or  service.  10  Hen.  Stat. 
25.  By  a  subsequent  act  of  assembly,  passed 
at  the  March  session  1781,  two  legions  were 
raised  for  the  defence  of  the  state ;  and  were 
to  **  receive  the  pay  of  continental 
380  ^troops  whilst  in  service  or  under  dis- 
cipline, and  half  pay  at  all  other 
times,  during  the  existence  of  the  said 
legions.     10  Hen.  Stat.  391. 

On  the  9th  of  February,  1783,  the  com- 
manding officer  at  York,  in  consequence  of 
an  order  of  the  executive,  directing  him  to 
apportion  the  officers  to  the  number  of 
privates,  proceeded  to  deraign  the  existing 
establishment,  and  to  arrange  a  new  one, 
according  to  the  number  of  privates  agree- 
able to  the  said  order  of  the  executive. 

By  an  act  of  assembly,  passed  at  the  Oc- 
tober session  1782,  it  was  enacted,  '^that 
all  soldiers  who  have  entered  in  the  two 
legions,  raised  for  defence  of  this  state, 
under  the  acts  passed  in  the  year  one  thou- 
sand seven  hundred  and  eighty-one,  shall 
be,  and  they  are  hereby  permitted  to  enlist 

•Supernumerary  Officers— Half  Pay.— See,  citing  the 
principal  case  on  this  subject.  Com.  v.  Lillj*.  1  Leigh 
549  ;  Mayor  of  Richmond  v.  Judah.  5  Leigh  819 : 
Com.  V.  Marston.  9  Leisrh  43 :  Tatum  v.  Oom..  0 
Lel^h  58,  61,  77.    See  Roane  v.  Innis.  Wythe  Sia 

tContracts.— See  monoflrraphlc  note  on  "Contracts" 
appended  to  Enders  v.  Board  of  Public  Works,  1 
Gratt  864. 

t JudiroMnts.— See  monoirraphic  note  on  "Jadg- 
ments"  appended  to  Smith  v.  Charlton,  7  Gratt  4S& 
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in  this  state's  quota  of  continental  troops; 
provided  thej  give  up  all  claim  to  any 
bounty,  pay,  or  emolument,  accruing  to 
them  under  the  said  acts.*'  It  then  pro- 
ceeds to  direct  the  executive  to  put  money 
into  the  hands  of  recruiting  officers  to  make 
such  enlistments.  After  which  it  adds, 
**and  the  commanding  officers  of  the  said 
legions  are  hereby  empowered  to  discharge 
any  soldiers  of  the  said  legions,  who  will 
give  up  the  bounty  and  pay  which  they  may 
claim  under  the  aforesaid  act;  and  the  ex- 
ecutive are  hereby  authorized  to  disband, 
by  proclamation,  the  said  legions,  when- 
ever they  may  find  necessar3^  or  expedient. " 
11  Hen.  Stat.  133. 

And  by  another  act  of  the  same  session, 
it  was  enacted,  **That  the  governour,  with 
the  advice  of  the  council,  may  appoint 
proper  persons  to  enlist  into  the  continental 
service,  all,  or  so  many  of  the  men  compos- 
ing the  legion  at  the  present  commanded 
by  colonel  Dabney,  as  shall  be  willing  to 
serve  therein  for  the  term  of  three  years,  or 
during  the  war:  Provided,  always,  that 
nothing  herein  contained  shall  be  construed 
to  prevent  the  governour,  with  the  advice 
of  council,  from  ordering  such  part  of  the 
said  legion  who  may  be  willing  to  do  duty 
on  board  of  the  barges  or  other  armed  ves- 
sels fitted  for  the  defence  of  the  bay, 
381  or  if  it  should  be  ^thought  necessary, 
to  the  defence  of  the  western  frontier 
of  this  commonwealth.  And  be  it  further 
enacted.  That  the  governour,  with  the  ad- 
vice of  council,  is  hereby  empowered  and 
required,  in  case  the  said  legion  be  reduced 
by  enlisting  into  the  continental  or  other 
service,  to  direct  the  horses  of  the  said 
legion  to  be  sold,  and  the  money  arising 
therefrom  to  be  paid  into  the  public  treas- 
ury.    11  Hen.  Stat.  170. 

Upon  the  20th  of  February,  1783,  the 
council  came  to  the  following  resolution, 
'*The  board  having  had  under  their  con- 
sideration the  arrangement  of  officers  to 
command  the  state  troops,  do  approve  of 
the  same;  and  advise  his  excellency  to 
write  to  colonel  Dabney,  acquainting  him 
thereof,  and  directing  that  the  supernu- 
merary officers  retire  on  half  pay." 

On  the  24th  of  February,  1783,  the  coun- 
cil made  an  order  to  this  effect,  ^'The  gov- 
ernour is  advised  to  call  on  the  paymasters 
of  the  state  legion  for  monthly  returns  of 
the  pay  due  the  troops,  and  to  direct  the 
commanding  officer  of  the  said  legion  to 
discharge  all  the  dragoons  who  have  not 
reen listed,  except  those  retained  for  ex- 
presses. ' ' 

Upon  the  27th  of  March,  1783,  the  council 
made  an  order  to  this  effect,  ^*The  gov- 
ernour having  stated  to  the  board,  that  in 
consequence  of  the  reduction  of  the  state 
legion,  the  number  of  officers  was  so 
diminished  as  not  to  leave  enough  to  do 
the  duty  of  the  garrison  at  York,  unless 
those  who  held  staff  appointments  should 
be  directed  to  take  command  and  perform 
their  duties  as  commissioned  officers,  it 
likewise  appearing  to  the  board  that  the 
duties  of  adjutant  and  quartermaster,  may 
for  the  present  be  discharged  by  an  active 
sergeant  major  and  quartermaster  sergeant, 
under  the  inspection  of  the  commanding 
officer   at    the   post,    it  is  advised  that  the 


adjutant  and  quartermaster  of  the  state 
legion  be  directed  to  relinquish  their  staff 
appointments,  and  to  resume  their  com- 
mands in  their  respective  companies." 

On    the    24th    of   April,    1783,    the    state 
troops  were  all  discharged   by   an   order  of 
the  executive. 

382  *In  1790,  the   following  act  of    as- 
sembly passed,  ^  *  Whereas  doubts  have 

arisen,  whether  certain  officers  herein  after 
described,  have  a  right  to  the  compensation 
of  half  pay ;  for  the  removal  of  such  doubts, 
Be  it  enacted  by  the  general  assembly,  That 
the  same  compensation  of  half  pay,  should 
be  extended  to  those  officers  of  the  state 
line,  who  continued  in  actual  service  to  the 
end  of  the  war,  as  was  allowed  to  the  offi- 
cers of  the  continental  line;  and  also  to 
those  who  became  supernumerary,  and  be- 
ing afterwards  required,  did  again  enter 
into  actual  service,  and  continue  therein  to 
the  end  of  the  war;  any  act  or  acts  to  the 
contrary  in  any  wise,  notwithstanding." 
Sessions  Acts  12,  cap.  21. 

The  appellees  Roane,  captain  of  artillery, 
Woodson,  captain  of  infantry,  Armstead, 
captain  of  cavalry,  Quarles  and  Fleet, 
lieutenants  of  infantry,  Diggs  and  Savage, 
lieutenants  of  cavalry.  Graves,  cornet  of 
horse  and  quartermaster,  Tinsley,  comet 
of  horse,  and  Carter,  surgeon,  were  officers 
in  col.  Dabney's  said  legion,  raised  under 
the  above  mentioned  act  of  1781,  and,  in 
consequence  of  the  new  arrangement  on  the 
9th  of  February,  1783,  whereby  they  were 
put  upon  the  list  of  supernumerary  officers, 
retired  as  such  upon  half  pay  agreeable  to 
the  order  of  council  of  the  20th  of  February, 
1783,  ready,  as  they  alleged,  to  return  into 
service  again,  if  required.  In  consequence 
of  which,  they  severally,  in  the  year  1791, 
applied  to  the  auditor  for  half  pay  for  life ; 
or  commutation  of  five  years  full  pay,  with 
interest,  which  he  refused;  and  they  ap- 
pealed to  the  district  court. 

The  district  court  referred  the  case  to  the 
general  court;  who  certified. 

That,  under  the  act  of  May  1779,  the  offi- 
cers then  on  duty,  or  who  should  afterwards 
be  placed  on  duty,  either  in  the  continental 
or  state  service,  were  entitled  to  half  pay, 
unless  they  failed  to  serve  until  the  end  of 
the  war,  or,  being  supernumerary,  refused 
to  enter  into  the  service,  on  a  command  to 
that  effect;  and,  ^'that  the  respective  laws, 
under  which  they  have  been  appointed, 

383  and  the  act   of  1790,  ^entitle  all  such 
persons  as  are  described  in  the  act  of 

1779,  who  belonged  to  the  state  line,  and 
who  have  been  appointed  since  the  passing 
of  the  act  of  1779,  to  the  like  allowance  of 
half  pay,  provided  they  served  to  the  end  of 
the  war,  or,  being  supernumerary,  did  not 
refuse  to  enter  again  into  the  service,  on  a 
command  to  do  so ;  and  that  the  troops  be- 
ing disbanded  in  the  month  of  February 
1783,  and  the  preliminary  articles  of  peace 
being  signed  before  that  period,  the  officers 
ought  to  be  considered  to  have  served  to 
the  end  of  the  war." 

Whereupon,  the  district  court  being  of 
opinion,  that  the  appellees  were  entitled  to 
the  pay  they  claimed,  as  they  had  never 
refused,  after  they  had  retired  upon  half 
pay    as    aforesaid,    to    enter   into    service 
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again,  directed  the  auditor   to  issue  certifi- 
cates accordingly. 

From  which  judgments,  the  attorney 
general  appealed. 

The  court  of  appeals  being  of  opinion  in 
each  of  the  cases,  ^^That  under  the  act  of 
assembly,  passed  in  May  1779,  intituled  an 
act  concerning  officers,  soldiers,  sailors  and 
marines,  and  all  subsequent  acts  made  re- 
specting them,  only  such  of  the  general 
officers  of  the  state  army,  being  citizens  of 
this  commonwealth,  and  such  of  the  field 
officers,  captains  and  subalterns,  serving 
in  the  battalions  raised  for  the  immediate 
defence  of  this  state,  and  such  of  the  chap- 
lains^ physiciaps,  surgeons  and  surgeons' 
mates,  as  were  appointed  to  the  said  bat- 
talions, being  citizens  of  this  common- 
wealth, and  not  being  in  the  service  of 
Georgia,  or  any  other  state,  and  for  whom 
congress  hath  not  made  any  adequate  pro- 
vision, and  only  such  of  them  as  actually 
served  thenceforward,  or  from  the  time  of 
their  being  commissioned,  until  the  end  of 
th«>  war,  unless  restrained  by  being  pris- 
oners of  war,  on  parol,  or  otherwise,  and 
also  only  such  of  the  said  officers  who  be- 
came supernumerary  on  the  reduction  of  the 
said  battalions,  and  again  actually  entered 
into  the  said  service,  in  the  same  or  higher 
rank,  having  been  required  so  to  do,  and 
continued  therein  until  the  end  of  the  war, 
are  entitled  to  half  pay  during  life, 
384  under  the  said  acts,  to  commence  *from 
the  determination  of  their  command 
or  service,  when  the  same  was  duly  signi- 
fied to  them  by  the  governour,  or  executive 
of  this  state,  and  their  regiments  disbanded 
in  pursuance  thereof,  after  the  preliuiinary 
articles  of  peace  between  America  and 
Great  Britain  were  signed  and  notified  to  the 
executive  of  this  state,  which  appears  by  the 
proceedings  in  council,  in  evidence  in  this 
case,  to  have  been  on  the  19th  day  of  April, 
1783,  and  the  army  disbanded  in  pursuance 
thereof  on  the  22d  of  the  said  month ;  and 
it  appearing  by  the  petition  of  the  appellee, 
that  he  was  a  supernumerary  officer,  and 
discharged  as  such  on  the  9th  day  of  Feb- 
ruary, 1783,  before  the  said  preliminary 
articles  were  notified,  and  the  legion  to 
which  he  belonged,  disbanded  as  aforesaid, 
and  that  he  did  not  again  enter  into  the 
service,  and  continue  therein,  until  the  end 
of  the  war,  this  court  is  of  opinion,  that 
he  is  not  entitled  to  half  pay  for  life,  and 
that  the  opinion  of  the  general  court,  and 
order  of  the  district  court  thereon,  are 
erroneous,"  reversed  the  order  of  the  dis- 
trict court,  and  affirmed  the  opinion  of  the 
auditor,  with  the  following  addition,  '*But 
this  judgment  is  not  to  bar  or  prejudice 
any  future  claim  of  the  appellee,  made  on 
fuller  proof  to  the  auditor." 

In  consequence  of  the  saving  clause 
aforesaid  in  the  opinion  of  the  court  of  ap- 
peals, the  appellees  filed  their  bill  in  the 
high  court  of  chancery,  against  the  attorney 
general,  the  treasurer  and  auditor,  stating 
that  they  were  officers,  as  aforesaid,  in 
Dabney's  legion.  That,  in  autumn  1782, 
the  governour,  having  received  information 
that  peace  would  shortly  take  place,  com- 
municated it  to  the  assembly ;  who,  believ- 
ing that  no  state  troops  would  be  wanting, 
massed  an  act  authorizing  the  governour  and 


council  to  appoint  persons  to  enlist  sol- 
diers, from  the  legion,  into  the  continental 
service;  and  that  several  were  accord- 
ingly enlisted.  That,  by  virtue  of  orders 
from  the  executive,  the  old  establishment 
was  deraigned,  and  a  new  arrangement 
made  on  the  9th  of  February,  1783,  which 
was  approved  of  on  the  20th  of  that 
month  by  the  executive ;  whereby  the 

385  plaintiffs  became  ^supernumerary  of- 
ficers, and  retired  as  such,  upon  half 

pay,  when  notified  thereof,  on  or  about  the 
24th  of  February,  1783,  agreeable  to  the 
said  order  of  the  executive  of  the  20th  of 
that  month.  That  no  hostilities  were  com- 
mitted in* Virginia  after  tHe  first  of  Feb- 
ruary, 1783;  and  that  the  plaintiff  had,  in 
effect,  served  until  the  end  of  the  war,  as 
their  men  were  taken  from  them  by  the 
act  of  government,  and  they  permitted  to 
retire  as  supernumerary  officers  on  half  pay, 
liable  to  be  called  into  service  again.  That 
under  the  acts  of  1779  and  1790  they  were 
respectively  entitled  to  half  pay,  or  five 
years  commutation  in  lieu  of  it:  which 
the  auditor  had  refused ;  and  therefore  the 
bill  prayed  a  decree  for  it. 

The  answer  of  the  auditor,  admitted  that 
the  plaintiffs  were  officers  in  the  legion ; 
but  states  that  they  had  left  the  service  be- 
fore the  22d  of  April,  1783,  which  was  the 
true  date  of  the  peace;  and  that  the  court 
of  appeals  had  so  decided. 

The  court  of  chancery,  being  of  opinion, 
**That  by  the  words  of  the  act  of  the  gen- 
eral assembly  of  the  May  session,  in  the 
year  1779,  intituled  an  act  concerning  offi- 
cers, soldiers,  sailors  and  marines,  officers  * 
who  have  or  shall  become  supernumerary 
on  the  reduction  of  battalions  and  shall 
again  enter  into  the  service,  if  required  so 
to  do,  and  coittinue  therein  until  the  end 
of  the  war,  shall  be  entitled  to  half  pay 
during  life,  to  commence  from  the  determi- 
nation of  their  command  or  service,  the 
officers  intended  to  be  provided  for  were  of 
two  classes;  one,  those  who  had  continued 
in  the  service  until  their  battalion  was  re- 
duced, and  their  command  determined,  and 
were  not  required  to  enter  again  into  the 
service ;  and  the  other,  those  who,  after  the 
reduction  of  their  battalion,  were  required 
to  enter,  and  did  enter,  again  into  the  serv- 
ice, and  continued  in  it  until  the  end  of  the 
war ;  ^  nd  that  the  said  words  ought  to  be 
intrepreted  thus:  Officers  who  have  or  shall 
become  supernumerary  shall  be  entitled  to 
half  pay  during  life,  to  commence  from  the 
determination  of  their  command,  if 

386  they  were  not  *required  to  enter  again 
into  the  service  and  refused  to  do  so; 

and  officers  who  have  or  shall  become  su- 
pernumerary, and  shall  again  enter  into 
the  service  if  required  so  to  do,  shall  be 
entitled  to  half  pay  during  life,  to  com- 
mence from  the  determination  of  their 
service;  because,  by  any  other  interpreta- 
tion, the  words  ^'command  or,"  in  the  last 
member  of  the  sentence,  would  not  only  be 
superfluous,  but  have  no  meaning;  and  be- 
cause the  words,  although  they  may  be 
interpreted  in  another  sense,  ought  to  be 
interpreted  in  a  sense  most  beneficial  for 
the  officers  whom  the  general  assembly  were 
inviting  into  their  service  by  offers  of 
gratuities  the   most  liberal   in  their  power 
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to  make.  But  this  court  is  of  opinion  that 
by  the  latter  part  of  the  act  of  the  general 
assembly,  made  in  the  year  1790,  intituled, 
*an  act  giving  compensation  of  half  pay  to 
certain  officers  of  the  state  line,'  such  of 
the  petitioners  as  belong  to  the  first  of  the 
two  classes  before  mentioned,  are  so  dis- 
tinguished from  officers  of  the  other  class, 
that  the  petitioners  are  not  entitled  to  half 
pay  by  that  part  of  the  act,  although  the 
court  cannot  believe  that  the  general  as- 
sembly intended  to  deprive  them  of  it,  be- 
ing unable  to  divine  any  reason  for  the 
distinction.  Nevertheless  this  court  is  of 
opinion  that  by  the  former  part  of  the  last 
mentioned  act,  the  officers,  who  were  dis- 
charged by  proper  Authority,  and  not  re- 
quired to  enter  again  into  service,  after  the 
30th  day  of  November,  1782,  that  is,  in  the 
February  following,  are  entitled  to  their 
half  pay  no  less  than  those  who  were  not 
discharged  before  the  22d  day  of  April,  in 
that  year,  to  whom  the  compensation  for 
half  pay  hath, been  allowed;  because  the 
former  may  be  said,  with  as  much  propriety 
as  the  latter,  to  have  continued  in  the  serv- 
ice until  the  end  of  the  war,  since  they  were 
in  the  service  on  the  said  30th  day  of  No- 
vember, when  the  provisional  articles  be- 
tween the  United  States  of  America  and 
the  king  of  Great  Britain  were  done,  by 
the  seventh  article  whereof  it  was  agreed 
that  there  should  be  a  peace  between  those 
parties,  and  their  respective  citizens  and 
subjects,  and  that  all  hostilities  should 
cease,  and  by  the  ninth  article 
387  ^restitution  was  agreed  to  be  made  of 
whatever  might  be  conquered  by  the 
arms  of  either  from  the  other  before  the 
arrival  of  those  articles  in  America: 
whereas  if  the  end  of  the  war  was  not  be- 
fore the  definitive  treaty  of  peace  between 
the  same  parties,  which  was  done  the  3d  of 
September,  1783,  those  officers  who  were 
discharged  before  that  day,  that  is,  those 
who  were  discharged  on  the  22d  day  of 
April,  1783,  had  not  served  until  the  end 
of  the  war,"  decreed  that  the  auditor 
should  allow  **half  pay  for  life  or  five  years 
commutation,  in  lieu  thereof,"  to  the  plain- 
tiffs, or  such  of  them,  as  should  *^  appear  to 
be  entitled  thereto  according  to  the  forego- 
ing opinion." 

The  defendants  appealed  from  the  decree 
to  the  court  of  appeals. 

Warden  for  the  appellants.  The  cause 
depends  upon  the  acts  of  1779  and  1790 :  but 
the  appellees  bring  themselves  within 
neither  of  them.  Not  within  that  of  1779; 
for  the  most  favourable  interpretation  re- 
quires that  they  should  shew  that  they  had 
served  to  the  end  of  the  war.  An  expres- 
sion which  admits  of  no  criticism;  but, 
according  to  the  general  sense  of  mankind, 
and  the  opinions  of  the  best  writers  upon 
international  law,  refers  to  the  definitive 
treaty  of  peace,  and  not  to  the  preliminary 
articles,  which  did  not  establish  peace. 
The  act  therefore  ought  to  be  understood 
to  mean  not  a  conditional  treaty,  as  the 
preliminaries  necessarily  were,  but  an 
actual  settled  peace,  such  as  if  arms  were 
taken  up  again,  it  would  be  a  declaration  of 
a  new  war,  and  not  merely  a  continuation 
of  the  former.  But  that  was  not  the  state 
of  things  at  the  date    of  the    preliminary 


articles;  which  in  fact  were  little  better 
than  a  truce :  for  more  troops  were  raised, 
and  other  military  preparations  made ;  and, 
if  hostilities  had  recommenced,  it  would 
not  have  been  a  new  war,  but  a  continua- 
tion of  the  old.  The  words  **end  of  the 
war"  in  the  statute  are,  therefore,  not  to  be 
taken  in  a  qualified  sense,  but  according  to 
precise  definition,  and  to  mean  a  final  end 
of  hostilities,  and  the  establishment  of 
peace ;  for,  until  that  period,  war  still 

388  subsisted  between  the  *two  countries. 
This  interpretation  puts  an  end  to  the 

cause;  for  the  claimants  did  not  serve  until 
peace  was  established.  The  objection  is 
stronger  under  the  act  of  1790 ;  for  that  stat- 
ute distinguishes  between  the  officers  who 
actually  served  to  the  end  of  the  war,  and 
supernumeraries;  giving  half  pay,  to  such, 
only,  of  the  latter  as  were  expressly  called 
into  service  again,  and  obeyed  the  call. 
The  former  decision  bars  the  claim ;  for  no 
new  facts  are  presented  to  the  court ;  and  the 
change  of  the  tribunal  does  not  help  their 
case.  Indeed  it  may  be  doubted  whether 
the  court  of  chancery  had  jurisdiction ;  for, 
if  the  appellees  hare  complied  with  the 
acts  of  assembly,  the  common  law  courts 
were  competent  to  afford  them  relief ;  and, 
if  they  have  not  complied,  as  their  claim  is 
founded  upon  the  act  of  assembly  only, 
they  have  no  equity.  The  objection  is  not 
obviated,  by  the  omission  of  the  auditor 
and  attorney  general  to  plead  it ;  for  the 
court  will  not  suffer  the  consent  of  the  offi- 
cers of  the  commonwealth  to  prejudice  the 
public  rights. 

Randolph,  Wickham  and  Duval  for  the 
appellees.  The  former  judgment  does  not 
preclude  the  appellees;  because  it  was,  by 
the  terms  of  it,  to  be  without  prejudice; 
and  there  are  other  facts  now  before  the 
court.  The  defendants  consented  that  the 
court  of  chancery  might  decide  the  cause ; 
but#if  they  had  not,  it  is  too  late,  since 
the  act  of  1787,  to  object  the  want  of  juris- 
diction after  answer,  without  a  plea  in 
abatement.  Upon  the  merits,  the  question 
is,  what  should  be  considered  as  the  end  of 
the  war,  under  the  act  of  1779?  That  act 
should  be  favourably  expounded  for  the  ap- 
pellees, according  to  the  practice  in  Eng- 
land of  construing,  with  benignity,  statutes 
which  respect  the  army  and  navy,  who 
fight  the  battles  of  the  cpunji^y. .  *^Bi90  of 
the  war"  meant,  when  such  steps  had  been 
taken  towards  a  peace,  that  the  parties  were 
bound,  and  the  articles  made  irrevocable  by 
the  persons  entrusted  to  negotiate,  Vattel, 
lib.  4,  cap.  2,  {10;  and  as  the  provisional 
articles  declared  an  immediate  peace,  and 
were    irrevocable    in    the    sense   just 

389  *mentioned,  before  February  1783,  the 
act  was  satisfied,  as   the   war    might 

then  properly  be  said  to  have  come  to  an 
end.  There  is  no  resemblance  between  this 
case  and  a  truce :  which  is  a  suspension  of 
arms  for  a  limited  time  only ;  whereas  the 
preliminary  articles  were  for  a  perpetual 
peace:  The  difference  between  them  is  set- 
tled ;  the  first  indicating  a  return  of  war, 
the  other  a  final  end  of  hostilities.  Vattel, 
lib.  2,  cap.  12,  2  153.  The  proclamation  of 
congress,  founded  upon  the  preliminaries, 
considered  the  war  at  an  end ;  and  was,  in 
truth,  a  notification  to  that  effect.     In  fact, 
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from  January  1783,  peace  might  be  consid- 
ered as  established  between  the  two  nations, 
althoug^h  a  more  formal  promulgation  might 
have  been  necessary  to  render  it  penal  for 
individuals  to  contravene  the  treaty.  In- 
deed, that  is  the  sole  use  of  publication ; 
which  does  not  make  peace ;  for  that  exists 
from  the  time  of  the  treaty,  and  the  object 
of  annunciation  is  merely  to  prevent  viola- 
tion of  it  by  private  persons.  Vattel,  lib. 
4,  cap.  3,  {  24,  25.  The  definitive  treaty 
went  back,  by  relation,  to  the  articles,  as 
well  by  diplomatic,  as  common,  law.  Rat- 
ification is,  indeed,  the  final  assent  of  the 
parties,  but  its  operation  is  not  confined 
to  the  day  of  the  ratifying  act;  for  it  looks 
back  to  the  articles,  in  the  same  manner  as 
clauses  of  uti  possidetis  do  to  the  state  of 
things  before  the  war;  and  a  contrary  con- 
struction would  take  away  half  the  effect 
of  treaties.  Vattel,  lib.  2,  cap.  12.  That 
congress  understood  the  case  in  the  manner 
we  contend  for,  is  proved  by  their  journals 
and  public  acts.  Thus  prisoners  captured 
at  sea  were  actually  set  at  liberty  in  con- 
formity to  the  preliminary  articles,  and 
arrangements  were  directed  to  be  made  for 
the  liberation  of  those  taken  on  land.  The 
acts  of  the  state  legislature  and  executive 
were  in  conformity  to  those  of  congress; 
and  therefore  all  of  them  may  be  said  to 
have  concurred,  that  war  was  substantially 
at  an  end,  and  peace  established  in  January 
1783.  But  leaving  this  view,  and  coming 
nearer  to  the  actual  case,  we  are  consider- 
ing a  contract  between  the  legislature  and 
the  officers,  and  therefore  the  statute, 
390  as  *before  Observed,  should  be  liber- 
ally expounded.  In  that  aspect,  the 
words  **end  of  the  war"  are  not  to  be  con- 
fined to  a  single  day;  but  the  object  is  to 
be  looked  to;  and  that  was  ascertained 
when  the  great  purposes  of  the  war  were 
accomplished;  for,  from  that  time,  the 
services  of  the  appellees  were  no  longer 
wanted.  Which,  indeed,  was  the  sense  of 
the  constituted  authorities;  for  they  with- 
drew the  officers  from  command,  and  bid 
them  retire  upon  half  pay,  liable,  if  wanted, 
to  be  called  into  service  again.  ^^£nd  of 
the  war''  was  an  equivocal  expression,  to 
be  understood  according  to  circumstances, 
Co.  L/itt.  249;  and  serving  until  the  war 
was,  in  fact,  ended,  was  a  substantial  com- 
pliance with  the  requisition,  and  all  that  a 
court  of  equity  will  insist  upon;  for,  in 
many  cases,  that  court  enforces  a  com- 
pliance with  contracts  where  the  courts  of 
law  will  not.  As  in  the  instance  of  mar- 
riage articles,  West  v.  Krrissey,  2  Wms. 
349 ;  and  that  of  a  contract  for  land,  where 
the  purchaser  fails  to  pay  at  the  stipulated 
day.  1  Atk.  12.  In  both  which  cases  equity 
gives  effect  to  the  contract  beyond  the  law. 
The  acts  of  government  prevented  a  literal 
performance  on  the  part  of  the  officers ;  and 
the  public  should  not  be  permitted  to  avail 
themselves  of  the  failure,  if  it  was  one,  to 
the  prejudice  of  individuals,  who  complied 
with  the  directions  of  the  organs  of  state ; 
especially  as  the  appellees  cannot  be  put  in 
the  same  situation,  as  before;  for  they  can- 
not now  recall  their  lost  time,  labour  and 
sacrifices:  which,  upon  the  clearest  princi- 
ples of  equity,  entitles  them,  as  they  sub- 
stantially fulfilled  their  own    undertaking, 


to  a  specific  performance  on  the  part  of 
government.  2  Pow.  Contr.  16,  22;  1 
Fonbl.  Eq.  384-5.  The  doctrine  of  relation, 
in  the  view  we  are  now  taking  of  the  case, 
is  stronger  than  under  the  political  and 
diplomatic  aspect  in  which  we  have  con- 
sidered it.  For,  when  the  case  is  regarded 
as  a  contract  between  the  officers  and  the 
state,  the  definitive  treaty,  upon  common 
law  principles,  will  be  considered  as  unit- 
ing with  the  articles,  and  consolidating 
itself  with  them,  agreeable  to  the  doctrines 
of  ratihabition  ;  because,   at  common 

391  *law,    ratification   constantly   relates 
to    the    original    act.      The    general 

principle  will  be  found  in  3  Rep«  28;  3 
Bulstr.  11;  1  Rep.  100;  10  Rep.  49;  Cro. 
Jac.  512;  and  the  application  of  it  to 
particular  instances  in  Jo.  428;  6  Rep.  76; 
Hob.  222;  8  Rep.  77;  Cro.  Eliz.  622-3;  2 
Bro.  Ab.  %,  pi.  5;  1  Rep.  94;  7  Rep.  38;  2 
Roll.  Rep.  469:  All  shewing  that  the  per- 
fecting act  is  drawn  back  to  the  antecedent, 
and  incorporated  with  it ;  especially  where 
the  subsequent  act  had,  primarily,  depended 
upon  the  approbation  of  the  contracting 
parties;  for  then  confirmation  is,  upon  the 
principle  of  ratihabition,  equivalent  to 
prior  command.  The  definitive  treaty 
therefore  is  to  be  considered  as  one  and  the 
same  transaction  with  the  article :  and  the 
officers  may,  not  by  forced  argument,  bat, 
upon  the  justest  reasoning,  be  fairly  said 
to  have  served  to  the  end  of  the  war.  This 
is  supported  by  the  general  rules  for  con- 
struing statutes;  which  shew  that  such  in- 
terpretation should  always  be  made  as  will 
sustain,  and  not  overthrow  the  statute,  and 
rights  acquired  under  it.  Vaugh.  169,  179; 
3  Leon,  133. 

Warden,  in  reply.  There  was  no  per- 
formance of  the  undertaking  on  the  part  of 
the  appellees;  and  the  failure  was  attributa- 
ble to  themselves,  and  not  to  government. 
For  retirement  upon  half  pay  was  not  forced 
upon  them ;  it  was  an  aot  of  volition  on 
their  part  altogether:  the  offer  was  made, 
and  they  accepted  it,  because  it  left  them 
to  their  own  private  pursuits,  exempt  from 
militia  duty,  under  the  colour  of  office,  al- 
though they  were  under  no  obligation  to 
return  into  service,  if  called  upon,  and 
could  not  have  been  subjected  to  a  court 
martial,  if  they  had  refused.  The  former 
decision,  that  the  governor's  annunciation 
in  April  1783,  should  be  considered  as  the 
end  of  the  war,  as  to  cases  of  this  kind, 
was  clearly  right ;  for,  although  the  procla- 
mation did  not  make  the  peace,  it  was. 
however,  the  only  legal  notice  to  the  claim- 
ants that  their  undertaking  was  completely 
performed;  and,  if  they  had  quitted  the 
service  before,  it  was  premature,  and  thej 
must     abide    by    the    consequences. 

392  Until     the    *proclamation,     all   was 
known    to    be    mere  negotiation:  the 

preliminary  articles  might  have  been  re- 
fused by  Great  Britain ;  the  treaty  broken 
off  altogether;  and  hostilities  renewed. 
Consequently,  the  articles  cannot,  with  any 
propriety,  be  said  to  have  established 
peace,  and  ended  the  war.  For  the  conclu- 
sion of  war  is  that  which  makes  a  peace, 
from  that  time  forward;  not  that  which 
may  make  it  thereafter.  The  doctrine  of 
relation  has  no  application ;  for  that  might 
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take  place,  relative  to  the  effect  of  stipula- 
tions, as  between  the  belligerents  them- 
selves, without  having  any  thing  to  do  with 
the  construction  of  collateral  engagements 
between  one  of  them  and  its  own  citizens ; 
and  least  of  all  will  the  common  law,  which 
requires  precise  performance,  expound  such 
engagements,  by  accidental  relations  aris- 
ing from  a  future  act,  between  the  hostile 
parties.  It  is  not  strictly  true,  that  the  offi- 
cers could  not  be  wanted  after  the  prelimi- 
nary articles  were  signed;  for,  if  the 
negotiations  had  broken  off,  and  hostilities 
had  been  renewed,  they  might  have  been 
wanted,  without  any  power  on  the  part  of 
government,  to  force  them  into  service 
again ;  for,  although  by  the  terms  of  their 
retirement,  they  might,  at  the  call  of  the 
executive,  have  resumed  their  commands, 
they  were  under  no  obligation  to  do  so,  and 
the  state  had  no  means  of  compelling  them. 
The  proclamation  of  congiess,  insisted  on 
by  the  other  side,  did  not  affect  the  case. 
For  although  it  spoke  of  a  prospect  of 
peace,  it  did  not  declare  that  it  existed. 
On  the  contrary,  the  armies  were  kept  on 
foot,  and  a  new  proclamation,  announcing 
that  the  war  was  at  an  end,  actually  issued 
after  the  treaty  was  ratified.  Which  proves 
that  none  of  the  parties  considered  that 
hostilities  were  over  before.  The  discharge 
of  the  seamen  who  had  been  captured,  was  a 
matter  of  little  consequence,  and  the  di- 
rection to  prepare  for  the  liberation  of  the 
captive  soldiers  also,  only  shewed  an  intent 
to  comply  with  the  articles,  if  they  should 
be  ratified ;  for  they  were  not  to  be  liber- 
ated, unless  the  ratification  actually  took 
place.  The  same  observation  applies  to  all 
alterations  in  the  American  armies;  for, 
however  constituted,  they  were  not  to 
393  be  disbanaed  *until  the  treaty  was 
confirmed.  Under  every  view  then, 
it  appears  that  the  appellees  have  failed  to 
siake  out  their  title  to  the  half  pay;  for 
they  did  not  perform  the  duty  which  was 
required  by  the  statute,  as  they  did  not 
serve  to  the  end  of  the  war. 

Cur.  adv.  vult. 

The  court  directed  another  argument. 

Brooke,  attorney  general,  for  the  appel- 
lants. After  the  laborious  discussions 
which  have  taken  place  in  the  cause,  I  find 
it  necessary  to  make  but  few  observations. 
The  court  has  already  decided  the  period 
at  which  the  war  should  be  considered  as 
ended ;  which  point  is  not  to  be  disturbed 
again,  notwithstanding  the  saving  clause 
of  the  decree ;  for  that  only  gave  the  appel- 
lees a  right  to  shew,  that  they  had  served 
to  the  end  of  the  war  as  fixed  by  the  opin- 
ion of  the  court,  and  not  to  subvert  the 
opinion  itself;  which  being  a  declaration 
of  law,  founded  upon  records  against  which 
there  could  be  no  averment,  was  necessarily 
immutable.  But  the  claimants  have  pro- 
duced no  new  facts;  for  the  papers  which 
they  have  brought  into  the  cause,  present 
the  old  case  merely.  Therefore,  the  judg- 
ment must  now  be  the  same  that  it  was 
before;  and,  if  the  appellees  are  aggrieved, 
they  must  apply  to  the  legislature,  and  not 
to  the  court.  From  the  nature  of  the  levy, 
the  engagements  of  these  gentlemen  were 
at  the  disposal  of  government,  which  re- 
tained   the    right  of   disbanding  them    at 


pleasure ;  for  their  pay,  whether  full  or 
half,  was  to  be  *  Muring  the  existence  of 
the  legion,"  only;  which  implied  a  power 
to  disband  it,  whenever  government 
thought  proper.  Under  this  view  of  the 
case,  it  is  difficult  to  conceive  how  any  in- 
jury has  been  done  to  the  appellees;  for  it 
was  not  4o  be  endured,  that  an  expensive 
establishment,  which  by  its  constitution  was 
liable  to  be  dissolved  at  any  time,  should 
be  kept  entire,  merely  for  the  sake  of  pre- 
venting loss  to  a  few  officers,  who  had  no 
right  to  insist  upon  its   continuance. 

394  *However   great   may   have  been  the 
merits    of   these    individuals,     and  I 

appreciate  them  as  highly  as  any  body,  if 
the  nature  of  their  service  be  compared 
with  that  of  the  regular  armies,  the  com- 
parison is  against  them.  For  great  part  of 
their  time  was  to  be  spent  at  home,  and 
their  actual  service  occasional  only: 
whereas,  the  others,  constantly  embodied, 
were  at  all  times  employed  in  military 
operations.  Accordingly,  the  stipend  was 
proportioned  to  the  services  of  each ;  for  it 
was  not  to  be  expected,  that  men,  whose 
services  were  less,  should  receive  the  same 
rewards  as  those  whose  duties  required  in- 
cessant exposure  to  the  hardships  of  the 
camp,  the  fatigues  of  the  march,  and  the 
perils  of  the  war.  The  officers  of  the  legion 
were  not  entitled  to  the  provisions  of  the 
act  of  1779 ;  for  that  statute  related  to  the 
troops  then  in  service,  and  such  as  might 
be  afterwards  raised  upon  general  establish- 
ment, without  particular  stipulations;  but 
here  the  services  were  to  be  temporary  only, 
and  the  compensation  for  them  is  prescribed 
in  words  the  most  precise:  their  employ- 
ment was  to  be  temporary,  and  their  pay 
daily  wages,  **only  whilst  in  service." 
No  fair  construction  can  place  such  limited 
services  and  correspondent  remunerations, 
upon  a  level  with  the  general  services  and 
rewards  of  the  veterans.  But  supposing 
them  to  stand  upon  the  same  footing  with 
the  troops  provided  for  by  the  act  of  1779, 
they  still  are  not  entitled;  because  they  did 
not  fulfil  the  condition  by  serviilg  to  the 
end  of  the  war;  for  that  was  not  ascer- 
tained by  the  preliminary  articles,  but  by 
the  declarations  of  government  at  the  time; 
which  fixed  the  termination  to  the  22d  of 
April,  1783,  and  not  before.  That  period 
was  adopted  by  the  court  in  the  former  case, 
and  nothing  has  occurred  to  render  a  de- 
parture from  it  proper.  The  change  of  the 
tribunal  makes  no  difference;  for  the  rights 
of  the  claimants  depend  upon  the  acts  of 
assembly ;  and,  if  they  cannot  bring  them- 
selves within  the  provisions  of  them,  they 
have  no  equity,  as  both  courts  are  bound 
to  put  the  same  construction  upon  statutes ; 
and,  if  the  law  denies  relief,  equity 
cannot    afford  it.     But    the  court    of 

395  ♦chancery  had    not  jurisdiction ;    for, 
if  the  appellees   had  right,  the  courts 

of  law  would  have  redressed  them ;  and  the 
failure  of  the  auditor  to  plead  in  abate- 
ment, has  no  influence;  for  it  was  not  in 
his  power  to  affect  the  rights  of  the  com- 
monwealth. 

Randolph,  Wickham  and  Duval — Argued  to 
the  same  effect  as  before,  and  added.  That 
the  retirement  from  service  was  the  act  of 
government,  and  forced  upon  the  appellees;. 
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who  had  not  power  to  resist,  but  were 
obliged  to  submit.  That  the  discharge  was 
not  absolute,  but  in  the  nature  of  a  fur- 
lough, the  officers  being  liable  to  be  called 
into  service  again  at  the  will  of  the  execu- 
tive; and,  if  they  had  disobeyed  the  call, 
the3'  might  have  been  punished  for  it  by  a 
court  martial ;  the  half  pay  thej  received 
denoting  control  and  service;  not  active 
indeed,  but  liable  to  become  so,  according 
to  the  original  organization  of  the  legion  ; 
which,  from  its  commencement,  was  sub- 
ject to  partial  details;  for  it  was  never  nec- 
essary that  all  should  be  called  at  once  into 
service,  but  the  detail  was  proportioned  to 
the  exigency  of  the  occasion.  That  the  ap- 
pellees had  performed  active  service  as  long 
as  they  were  permitted ;  and  retired,  from 
it,  by  the  order  of  government,  to  suit  its 
own  purposes,  and  not  theirs.  That  what- 
ever might  have  been  the  terms  of  enlist- 
ment, the  legion  was,  in  fact,  kept  up  until 
the  end  of  the  war ;  and  the  act  of  1790, 
gave  those  who  belonged  to  it  half  pay  dur- 
ing life,  whether  they  spent  their  time  in 
the  camp  or  not,  as  their  services  were 
every  moment  subject  to  requisition.  That 
the  appellees  had  properly  applied  to  the 
court  of  chancery;  which  could  dispense 
with  forms,  where  substance  had  beeq  ob- 
served. 

Cur.  adv.  vult. 

ROANE,  Judge.  The  question  is, 
Whether  the  present  case  differs  materially 
from  the  former;  for,  if  not,  the  decision, 
in  that,  must  govern  this.  It  is  said  that 
a  difference  arises  from  the  greater 
powers  of  a  court  of  equity  to  dis- 
3%  pense  *with  observances  which  the 
law  requires.  But  there  is  no  founda- 
tion for  the  distinction :  On  the  contrary, 
the  construction  of  statutes  is  peculiarly 
proper  for  courts  of  law ;  and,  when  made, 
those  of  equity  are  bound  by  it ;  for  the 
latter  can  no  more  dispense  with  the  requi- 
sitions of  a  statute,  unless  from  particular 
circumstances  of  fraud,  force  or  accident 
taking  a  case  out  of  its  operation,  than 
courts  of  common  law  can :  Both  being 
equally  bound  by  the  legislative  will,  acting 
within  its  prescribed  limits.  There  is  con- 
sequently no  foundation  for  relief,  upon  the 
ground  of  the  change  of  the  tribunal.  In 
other  respects,  the  case  appears  to  be 
the  same  now,  that  it  was  before;  and, 
consequently,  as  the  judgment,  at  that 
time,  has  fixed  the  fate  of  the  cause  ir- 
revocably, it  may  seem  unnecessary  to 
examine  the  merits  of  that  decision.  But 
I  cannot  refrain  from  expressing  my  en- 
tire approbation  of  the  principles  then 
established,  however  severely  they  may 
operate  upon  the  appellees.  To  put  men 
whose  duties  were  occasional  only,  and 
who  were  often  not  employed,  for  the 
public,  at  all,  upon  the  same  •  footing  with 
the  veteran,  whose  service  was  constant, 
and  who  was  continually  exposed  to  the 
hardships  and  dangers  of  war,  would  have 
violated  every  principle  of  propriety;  and 
therefore  could  never  have  been  intended. 
Accordingly  a  plain  distinction  is  made 
through  all  the  laws  upon  the  subject,  be- 
tween the  troops  who  served  uninterruptedly 
during  the  whole  time  of  the  war,  and  those 
which    were  raised  for    occasional    service 


only.  For  the  first,  express  remuneration 
during  life  is  made:  for  the  latter,  no  such 
provision  is  declared,  and  they  claim  it  by 
equitable  construction  only.  But  what 
equity  have  they  to  the  same  rewards, 
when,  by  the  terms  of  their  organization 
they  were  subject  to  less  duty,  and,  in  point 
of  fact,  performed  less  service?  Therefore, 
notwithstanding  the  verbal  criticisms 
which  have  been  attempted  on  the  statutes, 
I  think  the  sound  interpretation  is  with  the 
former  decision.  If  it  be  said,  that,  the 
events  of  the  war  having  called  them  intp 
almost  continual  service,  they  are  en- 
titled to  the  same  remuneration  with 

397  *the  others,  the  answer  is,  that  that 
begs    the    question,     and     supposes, 

contrary  to  all  just  interpretation,  that  sub- 
sequent events  can  add  a  term  to  the  law, 
so  as  to  make  it  comprehend  cases  not  pro- 
vided for  at  the  enactment.  But,  even 
under  that  point  of  view,  the  fact  would 
not  be  with  them ;  for  the  constituted  au- 
thorities, who  conducted  the  war,  were 
alone  competent  to  say,  when  it  was  ended; 
and  they  having  fixed  its  termination  to 
the  22d  of  April,  1783,  no  averment  lies 
against  it,  according  to  the  opinion  of  the 
court  upon  the  former  occasion.  But  the 
appellees  thought  proper  to  retire,  before 
that  period,  upon  the  terms  of  their  orig^i- 
nal  organization,  and  followed  their  own 
pursuits,  at  home,  while  their  companions 
did  duty  in  the  camp.  They  therefore  can- 
not justly  claim  to  be  put  upon  the  same 
footing  with  them  in  point  of  compensa- 
tion. It  is  said,  however,  that  they  had, 
in  reality,  served  through  the  war,  as  they 
considered,  when  they  left  the  army,  that 
peace  had  been  established  by  the  prelimi- 
nary articles;  and  that,  as  no  hostilities 
were  committed  afterwards,  the  ulterior 
services  of  their  companions  in  time  of 
peace,  and  for  which  they  received  an  ade- 
quate reward,  did  not  give  them  a  prefer- 
able right,  as  the  claims  of  the  appellees 
were  perfected  by  the  ceasing  of  hostilities, 
although  peace  was  not  formally  announced. 
But  that  mode  of  reasoning  will  not  help 
the  case.  For  it  cannot  be  permitted  to 
military  men  to  say,  when  the  war  is  over; 
that  can  only  be  decided  by  the  constituted 
authorities,  who  are  acquainted  with  the 
whole  ground,  and  may  often  find  it  neces- 
sary to  keep  up  the  forces,  in  order  to 
compel  a  ratification  of  the  articles.  If, 
indeed,  the  appellees  had  been  driven  from 
their  posts,  and  not  permitted  to  do  duty 
any  longer,  something  more  might  be  said 
for  them  (although  the  argument  of  the 
attorney  general,  that  government  ought 
not  to  have  kept  an  expensive  establish- 
ment entire,  merely  for  the  sake  of  benefit- 
ing a  few  officers,  is  very  strong).  Bnt 
there  was  no  compulsion.  It  was  an  act  of 
volition  in  themselves.  For  instead  of  in- 
sisting, that  as  the  legion  was  in  service 
they  had  a  right  to  occupy  their  sta- 

398  tions*in  it,  and  that  their  commands 
ought    not    to   be   taken   from  them, 

they,  upon  the  first  rumour  of  peace, 
accepted  the  offer  of  retirement,  and  vol- 
untarily went  home.  Under  such  circum- 
stances, they  cannot  justly  claim  to  be  pat 
upon  the  same  footing  with  those  who 
remained  on   duty,    and    whose    time  was 
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constantly  devoted  to  the  public  service, 
during  the  whole  period  of  the  war.  How- 
ever, as  they  probably  went  through  a  good 
deal  of  service,  I  regret  that  the3'  did  not 
apply  to  the  legislature  instead  of  resorting 
to  the  courts.  But  as  they  have  chosen  the 
latter  alternative,  I  can  only  say,  that  the 
case  is  the  same  now  that  it  was  before,  and 
that  the  former  judgment  concludes  the 
cause.  My  opinion  therefore  is,  that  the 
decree  should  be  reveised,  and  the  bill  dis- 
missed. 

CARRINGTON,  Judge,  concurred. 

LYONS,  Judge.  As  there  does  not  seem 
<:o  be  any  material  difference  between  this 
and  the  former  case,  it  would  be  sufficient 
to  say  so ;  and  that  the  cause  was  concluded 
by  the  judgment  then  given.  But,  as  the 
propriety  of  that  decision  has  been  ques- 
tioned, I  think  it  proper  to  state  the  reasons 
which  appear  to  me  to  support  it. 

The  appellees  allege,  that  they  are  en-< 
titled  upon  the  ground  of  contract  under 
the  act  of  1779. 

But  there  could  be  no  contract  without 
mutual  obligations;  and  there  were  none 
in  this  case.  For,  although  government 
had  promised  half  pay  for  the  service,  the 
officers  had  not  stipulated  to  perform  it; 
and  consequently  were  under  no  obligation 
to  do  so. 

It  was  said,  however,  that  the  offer  on 
one  side  and  acceptance  on  the  other,  con- 
stituted the  contract.  But  that  is  a  mere 
petitio  principii,  which  changes  the  words, 
and  not  the  argument.  For  there  was  no 
acceptance  in  fact :  nor  could  there  be  any, 
as  the  officers  had  not  bound  themselves  to 
serve    during  the  war,  and  were  at  liberty 

to  resign  whenever  they  pleased. 
399  *There  was,  consequently,   no   con- 

tract ;  but  the  provision  was  a  bounty 
onl3',  which  the  government  gratuitously 
offered  to  pay  for  the  service  when  per- 
formed, and  not  before. 

It  was  next  urged,  that  the  act  of  1790, 
provides  for  the  case. 

But,  to  say  nothing  of  the  improbability 
that  the  legislature  meant  to  put  those  who 
had  performed  partial  service  only,  upon  a 
footing  with  those  who  had  done  full  duty, 
there  does  not  appear  to  be  any  difference 
in  the  requisitions  of  the  two  statutes,  as 
the  same  classes  precisely,  are  provided 
for,  that  is  to  say,  such  as  continued  in 
actual  service  to  the  end  of  the  war,  and 
such  supernumeraries  as  were  called  back  to 
their  commands,  and  served  through  the 
remainder  of  it. 

Of  course  the  same  objection  lies  to  the 
claim  under  both  statutes.  For  the  appel- 
lees were  not  in  actual  service  during  the 
whole  war;  nor  were  they  ever  called  into 
service  again,  after  they  had  left  the  army. 

But  then  it  was  said,  that  the  claimants 
are  within  the  equity  of  the  statutes,  if  not 
within  the  expression ;  because  they  served 
to  the  end  of  actual  hostilities,  which  was 
the  true  termination  of  the  war,  as  the 
declaration  of  peace  was  but  a  ceremony, 
which  the  court  may  dispense  with. 

To  this,  two  objections  occur  at  the  thresh- 
old: 

1.  That  it  would  be  contrary  to  the  policy 
of  the  statutes ;  for  as  the  prime  motive  of 
the  half  pay  for  life  was  to  induce  officers 


to  continue  in  service  during  the  war,  the 
object  would  have  been  frustrated,  if  a 
partial  service  only,  would  have  secured 
the  reward. 

2.  That  substantial  performance  never 
entitles  to  a  gratuity,  as  the  condition  re- 
quires complete  fulfilment,  and  the  claimant 
has  no  equity ;  for  cujus  est  dare,  ejus  est 
disponere.  Thus,  if  a  creditor  agrees  to 
accept  of  ;flOO  in  discharge  of  his  debt, 
provided  the  money  is  paid  on  or  before  a 
particular  day,  and  the  debtor,  before  the 
day,  pays  ;f99,  but  omits  to  discharge  the 
remaining  twenty  shillings  within  the  pre- 
scribed time,  he  cannot  be  relieved  on 

400  the   ground   of  substantial  ^perform- 
ance,  under  pretence  that  the  interest 

upon  the  ;^99  had  been  equal  to  the  twenty 
shillings.  For  the  condition  made  payment 
of  the  whole  ;f  100  indispensable.  Sewell  v. 
Musson,  1  Vern.  210. 

Therefore,  as  the  statutes  required  full 
service  as  the  condition  of  the  recompense, 
it  is  not  sufficient  for  the  appellees  to  say, 
that  they  performed  duty  part  of  the  time ; 
and  that  their  services  were  not  wanted 
afterwards. 

But  there  was  not  even  a  substantial  per- 
formance. For  how  can  a  man  be  said  to 
have  served  to  the  end  of  the  war,  when  the 
constituted  authorities  regarded  it  as  still 
subsisting;  when  military  preparations 
were  still  going  on ;  and  when  the  armies 
were  still  kept  upon  establishment,  to 
guard  against  the  operations  of  the  enemy? 

It  is  in  vain  to  urge  the  preliminary  ar- 
ticles; for  they  were  subject  to  revision, 
and  might  never  have  been  ratified.  The 
most  that  can  be  said  for  such  a  state  of 
things  is,  that  it  was  a  suspension  of  hos- 
tilities ;  not  that  it  was  the  end  of  the  war. 
For  if  the  negotiations  had  broken  off,  and 
hostilities  had  been  again  carried  on  to  the 
22d  of  April,  could  it  have  been  said,  that 
men  who  had  retired  from  the  service  dur- 
ing the  false  appearance  of  peace,  and  had 
never  done  duty  afterwards,  had  actually 
served  to  the  end  of  the  war?  Nobody  will 
affirm  it;  because  the  resumed  hostilities 
would  have  been  part  of  the  old,  and  not  a 
new,  war. 

This  shews  the  propriety  of  judge  Roane's 
remark,  that  the  date  of  peace  should  be 
left  to  the  declaration  of  the  constituted 
authorities,  as  they  are  acquainted  with 
the  whole  ground,  and  may  often  find  it 
necessary  to  keep  the  armies  on  foot,  in 
order  to  compel  a  ratification  of  the  articles. 

Besides,  there  must  be  some  standard. 
For,  if  every  officer  may  judge  when  there 
is  peace  and  retire  from  the  service,  every 
soldier  may  do  the  same ;  and  thus,  while 
the  country  is  deluding  itself  with  a  fancied 
peace,  the  enemy  may  be  looking  on,  ready 
to  take  advantage  of  the  error,  and  strike 
some  important  blow,  before  resistance  can 
be  reorganized.     Public  safety  there- 

401  fore  requires,  that  those  to  *whom  the 
conduct  of  the  war  is  entrusted,  should 

be  the  organs  to  proclaim  the  peace. 

Accordingly  the  best  writers,  upon  sub- 
jects of  this  kind,  refer  the  period  of  peace 
to  the  declaration  of  government ;  and  de- 
cide that  infractions  of  it,  by  individuals 
before  it  is  proclaimed,  cannot  be  punished. 
Vattel,  lib.  4,  cap.  3,  {  24. 
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But  it  is  said,  that  according  to  that 
mode  of  reasoning,  all  the  officers  would  be 
excluded;  because  the  discharge  was  in 
April,  and  the  definitive  treaty  was  not 
signed  until  September.  That  however 
does  not  meet  my  idea.  For  I  have  said, 
that  the  constituted  authorities  are  the  ar- 
biters of  peace  and  war ;  and,  as  they  know 
best  when  the  danger  is  over,  their  judg- 
ment is  necessarily  decisive. 

Consequently,  when  congress  gave  in- 
formation to  the  state  executive  that  the 
war  was  at  an  end,  and  the  latter  pro- 
claimed it  and  disbanded  the  troops,  their 
sentence  was  final,  and  no  averment  lay 
against  it ;  for  government  could  not  deny 
what  it  had  declared  upon  record. 

I  regret  that  these  gentlemen  are  thus 
situated ;  and  wish  it  were  in  my  power  to 
relieve  them.  But  I  am  bound  to  pro- 
nounce the  law,  and  not  to  indulge  my  own 
wishes. 

The  decree  is  unanimously  reversed,  and 
the  following  is  to  be  the  entry: 

^*The  court  is  of  opinion,  that  the  bounty 
of  half  pay  given  by  the  act  of  assembly 
passed  in  the  May  session  of  the  year  1779, 
to  the  officers  of  the  state  line  in  the  said 
act  described,  was  an  extra  reward  or 
gratuity  for  their  services  from  thence- 
forward, and  until  the  end  of  the  war,  if 
they  should  serve  so  long,  or  becoming  su- 
pernumerary should  again  enter  the  said 
service  being  required  so  to  do,  and  con- 
tinue therein  until  the  war  ended,  and  that 
therefore  only  such  of  the  said  officers  as 
were  in  service  in  the  same  or  in  any 
higher  rank  at  the  end  of  the  war  when 
the  army  was  disbanded,  at  which  time  the 
said  half  pay  was  to  commence,  are  en- 
titled to  the  said  bounty,  according  to  the 
true  intent  and  meaning  of  the  said  act: 
And  it  appearing  by  the  bill  in  this  cause, 
that  the  said  Christopher  Roane 
402  ^deceased,  and  the  other  officers,  in 
the  said  bill  named,  now  appellees, 
were  supernumerary  and  discharged  as  such 
before  the  provisional  articles  of  peace, 
signed  between  America  and  Great  Britain 
at  Paris,  were  duly  notified  to  the  executive 
of  this  state,  or  solemnly  published  in 
America  according  to  the  law  and  usage  of 
nations  in  such  cases,  and  the  army  was 
disbanded  in  pursuance  thereof,  and  that 
they  did  not  again  enter  into  the  said  serv- 
ice in  the  same  or  any  higher  rank,  and 
continue  therein  until  the  end  of  the  war, 
the  court  is  of  opinion  that  they  are  not 
entitled  to  the  said  bounty  of  half  pay  for 
life,  and  that  the  said  decree  of  the  high 
court  of  chancery  is  erroneous,  therefore  it 
is  decreed  and  ordered,  that  the  same  be 
reversed  and  annulled;  that  the  bill  be 
dismissed ;  and  that  the  appellees  pay  to 
the  appellants  their  costs  expended,  as 
well  in  the  prosecution  of  their  appeal 
aforesaid  here,  as  about  their  defence  in 
the  said  high  court  of  chancery." 


Call  V.  Scott,  &c. 

[October,  1803.] 
BUI  of  Exchange— Irregular  Indorser- Recovery  by.*— 

If  A.  draws  a  bill  of  exchange  in  favor  of  B. :  and 

*Bllls  of  Bxchanire— Irregular  Indorser— Liability.— 

If  a  person,  not  a  party  to  a  bill  of  exchange,  puts 
his  name  upon  it  in  blank,  without  any  considera- 


C.  without  any  endorsement  to  himself,  endorses 
the  bill  in  blank;  and  the  bill  Is  afterwards  pro- 
tested: C,  upon  proof  that  he  endorsed  it  as  secQ- 
rity,  may  recover  the  amount  of  the  bill  from  A. 

Uauryt— Case  at  Bar.— If  A.  indebted  to  C,  wishes  to 
borrow  money  of  B.  to  pay  C,  and  B.  snpposioff  he 
had  money  In  Scotland,  airrees  with  A.  to  drav 
for  it  in  favour  of  C,  provided  C.  will  endorse  the 
bill  of  A.:  and  C.  does  endorse  it.  and  takes  B.'s 
bill,  which  is  afterwards  protested:  C  may  re- 
cover of  A.  upon  A.*s  bill:  for  the  transaction  was 
not  usurious. 

Same— Tender— Paper  Money.— And  a  tender  by  A.  in 
paper  money,  to  B..  was  of  no  avail. 

Chancery  Practice— Bill  Quia  Timet— Indemnity  agaioft 
Endorsement. t— If  A.  ffives  a  mortcraf  e  to  C.  to  in- 
demnify C.  affainst  his  endorsement  for  A.,  a  bill 
of  quia  timet  may  be  brouirht  by  C.  airiinst  \.'& 
representatives,  for  a  decree  that  they  shall  pay 
B.  and  indemnify  C.  acainst  his  endorsement. 

3ame—5ame— Same— Parties.— But  B.'s  represenu- 
tives  must  be  made  parties  to  the  suit 

Thomas  Scott,   on    the   27th   of  October, 
1773,    being    indebted    to    Field     &     Call 

in  a  large  sum;    and   being  de^rons 
403      *of  borrowing  money   to   satisfy  the 

demand,  applied  to  doctor  James 
Field,  (who  supposed  he  had  money  in 
Scotland,)  requesting  a  loan,  to  the  amount 
of  the  debt  due  to  Field  &,  Call.  To  which 
James  Field  assented,  provided  Scott  would 
give  him  a  biU  of  exchange,  for  the  sum  to 
be  lent,  upon  some  house  in  Great  Britain, 
and  procure  an  endorser  as  security,  in  case 
the  bill  should  be  protested.  Scott  there- 
upon applied  to  Field  &  Call,  who  wanted 
money  in  England,  to  become  endorsers; 
which  they  agreed  to  do,  if  James  Field 
would  give  them  a  bill  upon  Great  Britain 
for  >^1000  sterling,  and  be  answerable  to 
them,  for  the  balance  of  Scott's  debt. 
This  being  consented  to  upon  all  sides, 
Scott  drew  two  bills  of  exchange,  endorsed 
by  Field  &  Call,  that  is  to  say,  one  for 
j^lOOO  sterling,  and  the  other  for  ;fl87.  15. 
sterling,  upon  Cumming  A  Son,  of  Edin- 
burgh; and  James  Field  drew  a  bill  on 
Home,  of  Edinburgh,  in  favour  of  Field  & 
Call,  who  endorsed  it  to  Bland,  of  linden. 
All  the  bills  came  back  protested ;  and  Field 
&  Call  finding  themselves  liable  to  Bland, 
as  endorsers  of  James  Field's  bill;  and,  to 
James  Field,  as  endorsers  of  the  bills  drawn 
by  Scott  whose  original  debt  consequently 
remained  unsatisfied,  obtained,  from  Scott, 
a  deed  of  mortgage  in  order  to  secure  them 
against  future  events.  Field  &  Call  took 
up  the  bill  for  ;f  187.  15.  sterling,  and  Call. 
as  surviving  partner  of  Field  &  Call, 
brought  suit  in  the  high  court  of  chancery, 
to  foreclose  the  mortgage ;  and  praying  that 
Scott  might  be  decreed  to  pay  to  James 
Field,  the  amount  of  the  bill  for  £1000 
sterling ;  and,  to  Field  &  Call,  the  amount 
of  that  for  ;fl87.  IS.  sterling.  The  answer 
of  Scott's  representatives  alleged  that  the 
money  was  tendered  to  doctor  Field;  and 
that    the  bills  were   given   for  an  nsurions 

tion.  he  is  not  liable  as  an  endorser.  Fitzhuirb  ^• 
LfOve,  6  Call  5,  11.  citing-  and  distinguish tnsr  the  prin- 
cipal case,  because  there,  the  consideration  tor  tbe 
endorsement  expressly  appeared  in  the  pruceedintrs: 
and,  consequently,  the  endorsers  were  clearly 
liable.  See  monographic  noU  on  "Bills.  Notes  and 
Checks"  appended  to  Archer  v.  Ward,  9  GratL  62 

tUsury— Whet  Constltotcs.— As  to  what  constitates 
usury,  see  the  principal  case  cited  in  foot-noUs  to 
Price  V.  Campbell.  2  Call  110.  and  Gibson  v.  Fristoe. 
I  Call  62. 

tOuaranty  of  lndemnltv.-*The  principal  case  is  cited 
in  Bird  v.  Stout,  40  W.  Va.  47,  20  S.  E.  Rep.  853.  to  the 
point  that,  one  who  has  a  guaranty  of  indemnity, 
can  go  into  equity  to  have  the  one  primarily  boand 
to  pay  to  his  relief. 
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consideration.  The  court  of  chancery  dis- 
missed the  bill  upon  a  hearing;  and  the 
plaintiff  appealed  to  the  court  of  appeals. 

Wickham,  for  the  appellant.    The  contract 

was    not    usurious;    for    it     was     a     fair 

purchase    of  a   bill  of  exchange;  and 

404  *there  is  no  proof  of  any  corrupt 
agreement  for  a  loan.  It  is  not  ma- 
terial that  Scott  had  no  property  in  Scot- 
land, Price  &c.  v.  Campbell,  2  Call,  110: 
That  was  a  stronger  case  than  this ;  for, 
there,  a  deed  of  mortgage  was  taken,  at 
the  time  to  secure  the  bills ;  which  created 
a  presumption  of  a  belief  that  they  would 
be  protested ;  and  yet  the  objection  did  not 
prevail.  Scott  never  pretended  that  the 
bills  were  usurious;  but  endeavoured  to 
get  rid  of  them  by  other  means;  which  is 
a  strong  circumstance  to  shew,  that  there 
was  nothing  corrupt  in  the  transaction. 
Field  Sl  Call  were  clearly  liable  to  doctor 
Field;  for,  by  their  blank  endorsement, 
they  put  it  in  the  power  of  the  holder  to 
superscribe  what  he  pleased;  and  they  af- 
terwards acknowledged  their  responsibility. 
Russel  v.  Langstaff,  Dougl.  514.  But,  if 
the  transaction  had  been  usurious,  Field  & 
Call  were  not  concerned  in  it ;  and  there- 
fore, the  deed  ought  to  stand  as  a  security 
for  the  sum  originally  due  to  Field  &  Call, 
from  Scott. 

Hay,  contra.  The  whole  transaction 
shews  a  deliberate  intent  to  evade  the  stat- 
ute of  usury ;  and  a  contrivance  between 
Field  &  Call,  and  doctor  Field,  to  effect  it; 
which  constitutes  usury.  Cowp.  114,  115; 
5  Co.  69.  The  case  of  Price  &c.  v. 
Campbell,  proceeded  on  Campbell's  being 
ignorant,  that  Braxton  had  no  money  in 
Scotland;  but,  here,  all  the  parties  knew 
that  Scott  had  none.  Field  &  Call  were  not 
rendered  liable  by  their  endorsement  of  the 
bill,  4  Term  Rep.  470;  Pow.  Contr.  341; 
and  therefore  could  not  have  recovered 
against  Scott:  But,  if  they  could,  his 
estate  ought  not  to  be  sold,  before  they 
have  paid  doctor  Field ;  whose  representa- 
tives are  barred  by  the  statute  of  limita- 
tions, and  the  tender. 

Randolph,    in    reply.      Usury    must    be 

proved  and  cannot  be  presumed.     When  the 

party    can    prevent  excessive  interest,   the 

transaction  is  not  usurious.   Burton's  case, 

5    Co.    69;    Cowp.    112;    Fonbl.     Eq. 

405  126;    Winslow   v.    Dawson,    1  *Wash. 
118:    and,    here,    Scott   might    have 

avoided  the  10  per  cent.,  by  providing  a 
fund  for  payment  of  the  bill,  when  it  be- 
came due.  The  case  of  Price  &c.  v.  Camp- 
bell is  much  stronger  than  this;  for  there 
Braxton  gave  a  mortgage,  at  the  time,  to 
secure  the  bills;  whereas,  here,  the  deed 
was  not  taken,  until  after  the  protest;  and 
then  it  was,  voluntarily  given,  without  any 
complaint  of  usury ;  which  amounted  to  a 
confirmation  of  all  the  prior  transactions. 
The  4  Term  Rep.  470,  instead  of  shewing 
that  Field  &  Call  are  not  liable  by  their 
endorsement,  proves  the  contrary :  for  two 
of  the  judges  said,  that  a  case  might  be  so 
framed  as  to  render  the  endorser  liable. 
Field  &  Call,  by  their  blank  endorsement, 
put  it  in  the  power  of  doctor  Field  to  su- 
perscribe an  obligation:  and  the  deed  ad- 
mits, both,  their  responsibility,  and  that 
they  endorsed  at  the  request  of  Scott ;  which 


is  decisive  that  Scott  is  liable  to  them. 
Buckner  v.  Smith,  1  Wash.  2%;  Hoomes  v. 
Smock,  1  Wash.  389.  The  deed  should 
stand  as  a  security  for  Scott's  original 
debt  to  Field  &  Call;  and  a  decree  may  now 
be  made  for  a  sale  of  the  property,  without 
having  doctor  Field's  repesentatives  before 
the  court.     Prec.  Ch.  99. 

Cur.  adv.  vult. 

ROANE,  Judge.  By  the  transaction 
which  preceded  and  accompanied  the  draw- 
ing the  bills  of  exchange  by  Scott  on  the 
27th  October,  1773,  Field  &  Call  assigned 
to  doctor  Field  the  debt  due  to  them  by 
Scott.  As  to  the  amount  of  the  smaller 
bill,  however,  it  does  not  appear  that  any 
consideration  was  paid  therefor  by  doctor 
Field.  It  must  be  considered  therefore  as 
taken  for  the  benefit  of  Field  &  Call,  and 
given  merely  to  settle  the  whole  sum  due, 
and  to  round  the  transaction.  As  to  the 
;£'1000  for  which  the  larger  bill  was  drawn, 
another  bill  was  given  by  doctor  Field  there- 
for, payable  in  Scotland:  That  bill  was 
assigned  by  Field  A  Call  to  Bland's  trus- 
tees, I  presume  for  a  full  consideration,  and 
thus  so  far  Field  &  Call  got  paid  the  debt 
due  to  them  by  Scott :  But  the  matter 
406  rested  not  there:  *That  bill  was  pro- 
tested, and  Field  &  Call  are  liable  as 
endorsers.  They  have  recourse  however 
against  doctor  Field;  and  in  that  view 
(upon  this  transaction  taken  singly)  may, 
in  the  event  of  doctor  Field's  solvency,  be 
considered  as  indemnified,  and  substan- 
tially holding  the  payment  'they  have 
received,  on  the  assignment  of  the  bill. 

But  this  transaction  must  not  be  taken 
singly;  it  must  be  taken  in  connexion  with 
another,  viz.  The  drawing  and  endorsing 
Scott's  bills.  If  Field  A  Call  shall  be 
obliged  to  pay  them  (or  at  least  the  large 
one)  and  be  unable  to  get  reimbursement 
from  Scott's  representatives,  it  is  evident 
they  would,  in  that  event,  be  wholly  un- 
paid, and  lose  the  advantage  they  had 
gained  by  their  transfer  of  doctor  Field's 
bill  to  Bland's  trustees.  They  are  appre- 
hensive of  danger  from  this  source,  and 
bring  their  bill  on  the  principle  of  quia 
timet,  founded  on  the  circumstances  of  the 
original  transaction,  and  on  the  mortgage 
executed  by  Scott.  They  bring  their  bill  as 
sureties  apprehending  danger  from  the  in- 
solvency of  the  principal ;  and  on  the  just 
ground  for  the  interposition  of  equity,  that 
a  man  has  a  right  to  put  an  end  to  an  im- 
pending danger  or  incumbrance. 

Field  &  Call  then,  standing  merely  in 
the  character  of  sureties  (at  least  as  to  the 
large  bill)  any  vice  in  the  original  trans- 
action, or  any  discharge  of  the  principal 
or  interest  of  the  debt  would  equally  enure 
to  their  benefit:  Any  defence  to  be  made 
by  the  drawer  might  equally  be  made  by 
them. 

The  complainants  thus  standing  on  a 
common  ground  with  the  defendants  in 
relation  to  the  validity,  or  discharge  of  the 
bill,  and  being  wholly  incompetent  to  rep- 
resent the  holder  in  respect  thereof;  how- 
ever it  might  be  prior  to  the  coming  in  of 
the  objections  to  the  bill  on  the  part  of  the 
defendants,  should,  when  those  objections 
did  appear,  by  making  the  representatives 
of  doctor  Field  parties,. have  put  the  matter 
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in  train  for  a  fair  and  final  adjustment  be- 
tween all  parties.  Equity  delights  in  doing 
ultimate  and  complete  justice  at  once,  and 
preventing  a  circuity  and  multiplicity  of 
actions.     But  whatever  might  be  the 

407  decree   in  *this  suit  and  between  the 
now  parties,  it  is  clear  that  it  would 

not  affect  James  Field.  He  might,  in  a 
subsequent  action  against  Scott's  represen- 
tatives, be  defeated  on  the  ground  of  an 
original  vice  in,  or  a  subsequent  discharge 
of,  the  bill  in  question,  while  in  the  mean 
time  the  complainants  might  have  sold 
Scott's  property,  to  quiet  an  apprehension 
thus  turning  out  to  be  groundless. 

On  these  grounds,  I  think  the  case  was 
not  ripe  for  a  decision.  The  complainants 
ought  to  have  made  doctor  Field's  repre- 
sentatives parties,  so  that  their  real  liability 
being  ascertained,  and  the  court  having  all 
the  parties  to  the  transaction  before  them, 
might  be  enabled  to  render  complete  and 
final  justice. 

I  think  therefore  that  the  chancellor 
erred  in  deciding  the  case  in  that  stage  of 
it.  He  ought  to  have  given  the  complain- 
ants leave  to  make  the  additional  parties, 
on  failure  of  which,  within  a  reasonable 
time,  his  bill  ought  to  be  dismissed. 

This  view  renders  it  premature,  and  per- 
haps improper  to  say  any  thing  on  the 
merits  of  the  cause.  But  as  the  question 
of  usury  has  been  much  laboured,  and  it 
may  tend  to  prevent  future  litigation  on 
this  score,  i  am  free  to  say,  that  under  my 
present  impressions,  and  upon  the  now  tes- 
timony, I  do  not  think  that  usury  can  be 
fairly  inferred. 

FLEMING,  Judge.  Although  usury  has 
not  been  proved,  and  it  is  perfectly  clear 
that  Field  &  Call  were  bound  by  their  en- 
dorsement, I  am  of  opinion,  that  the  plain- 
tiff is  not  entitled  to  an  immediate  decree 
against  the  present  defendants,  as  he  has 
not  made  necessary  parties  to  the  bill.  For 
a  court  of  equity  delights  in  doing  complete 
justice;  and  therefore  requires,  that  all 
persons  having  an  interest  in  the  con- 
troversy should  be  made  parties  to  the  suit, 
in  order  that  the  proper  decree  may  be 
made  between  them,  and  an  end  put  to  lit- 
igation. Consequently,  I  am  for  reversing 
the  decree,  and  sending  the  cause  back 
again  to  the  court  of  chancery,  that  the 
proper  parties  may  be  made. 

408  *CARRINGTON,    Judge.      Thomas 
Scott,  on    the  27th   of  October,  1773, 

being  indebted  to  Field  &  Call  in  £U%1,  15. 
sterling  and  being  desirous  of  borrowing 
money  to  satisfy  the  demand,  applied  to 
James  Field,  (who  supposed  he  had  money 
in  Scotland,)  requesting  a  loan,  to  the 
amount  of  his  debt  to  Field  &  Call.  To 
which  James  Field  assented,  provided  Scott 
would  give  him  a  bill  of  exchange  for  the 
sum  to  be  lent,  upon  some  house  in  Great 
Britain,  and  procure  an  endorser  as  secu- 
rity, in  case  the  bill  should  be  protested. 
Scott  being  satisfied  with  the  terms,  ap- 
plied to  Field  &  Call,  (who  wanted  money 
in  England,)  to  become  endorsers:  which 
they  agreed  to  do,  if  James  Field  would 
give  them  a  bill  upon  Great  Britain,  for 
^1000  sterling,  and  be  answerable  to  them 
for  the  balance  of  Scott's  debt.  This  being 
consented    to   on    all  sides,  Scott  drew,  in 


favour  of  James  Field,  two  bills,  endorsed 
by  Field  &  Call,  that  is  to  say,  one  for 
;f  1000  sterling,  and  the  other,  for  ;fl87.  15. 
sterling,  upon  Cumming  &  Son  of  Edin- 
burgh :  and  James  Field  drew  a  bill  on 
Home  of  Edinburgh,  in  favour  of  Field  & 
Call,  who  endorsed  it  to  Bland  of  London. 
All  the  bills  came  back  protested  :  and  Field 
&  Call  finding  themselves  liable  to  Bland, 
as  endorsers  of  James  Field's  bill;  and  to 
James  Field,  as  endorsers  of  the  bills  drawn 
by  Scott,  whose  original  debt,  conse- 
quently, remained  unsatisfied,  obtained 
from  Scott  the  deed  of  mortgage  in  the  bill 
mentioned,  in  order  to  secure  them  against 
future  events.  Field  &  Call  took  up  the  bill 
for  ;f  187.  15.  sterling,  and  Call,  as  surviv- 
ing partner  of  the  firm,  brought  this  snit 
to  foreclose  the  mortgage,  praying  that 
Scott  might  be  decreed  to  pay  to  James 
Field,  the  amount  of  the  bill  for  ;fl000 
sterling.  The  court  of  chancery,  being  of 
opinion  that  the  bills  drawn  by  Scott  were 
founded  in  usury,  dismissed  the  suit,  upon 
a  hearing,  with  costs:  and  the  plaintiff  has 
appealed  to  this  court. 

The  first  question  is  as    to  the  usury.    I 
discover  nothing  of  that  character  in    the 
transaction:    which    were   fair   and   open, 
and  agreeable  to  the  constant  usage 
409      with  respect   to  *bill8    of    exchange. 
Any  man  is  at  liberty  to  draw  a  bill; 
but  he  does  it   at    his   own    peril ;  for  be 
knows  whether  it  will  be    paid,  or  not,  and 
the  payee  has  nothing  to  do  with    that  en- 
quiry.   Therefore,    if  a  corrupt  agreement 
be  not  proved,  nothing  will  be  imputed  to 
the  payee,  Price,  &c.  v.  Campbell,    2  Call, 
110;  and  there  is  no  such  proof  in  the  pres- 
ent case ;  which,  in  effect,  is  no  more  than 
this ;  Scott  wanted  money    to   pay  Field  & 
Call ;  and  James  Field  agreed  to  lend  it  by 
a  bill   on  Scotland,   provided  Scott   would 
replace    it  there,  by  another  bill.     All  this 
was  perfectly  fair;  and  if  Scott  had  either 
had   money  in  Scotland  to  meet  his  bills, 
or  had  taken  care  to  provide  it,  they  would 
have  been    paid,  and  he  discharged  of  his 
original  debt,  without  any  additional  bur- 
then.    But  how    can    that    transaction   be 
called    usurious,  which  permits   the  debtor 
to  relieve  himself  from  the  excess  by  pay- 
ment of  the  principal  and   legal   interest? 
On  the    contrary,  the  law  is  settled,    that, 
whenever  he  has  such  power  of  relief,  there 
is  no  usury.     Burton's  case,  5  Co.  69;  Cro. 
Jac.    509«    per   Doderige,    J.     It    was  said 
that   the   case    was  like  that  of  Gibson  v. 
Fristoe,  1  Call,    62:  but  it  has    no    resem- 
blance to  it ;  for  that  was  the  case  of  a  fixed 
premium    for  forbearance ;  but  here  it  was 
contingent,    whether   Scott   would  have  to 
pay  the  10  per  cent,  or  not,  as  it  was  in  his 
power   to   exempt  himself   from  it,  by  pro- 
curing   his    bills    to    be    honoured.    I  am 
therefore  clearly  of  opinion  that  the  trans- 
actions in  the  present  case,  were  not  usu- 
rious;   that  Field    &    Call    are     liable  as 
endorsers  of  Scott's   bills ;  and   that   Scott 
is  bound  to  indemnify  them. 
The  next  enquiry  is  as  to  the  relief. 
It  is  clear  that  the  primary  object   of  all 
the  transactions  was   payment  to    Field  & 
Call  of  a  just  debt  due  to  them  from  Scott; 
and  that  the  same    has   never    been    paid, 
either  by  him,    or    by    any    other    person. 
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Scott,  indeed,  during  the  month  of  De- 
cember 1781,  caused  ^4000  paper  money  to 
be  tendered  to  James  Field,  who  refused  to 
receive  it:  in  consequence  of  which,  the 
money  was  carried  back  to  Scott,  without 
being  deposited  any  where  for  safe 
410  keeping,  so  that*it  coulfl  not  be  used, 
but  might  always  be  forthcoming. 
The  tender,  then,  had  no  effect  even  at 
law,  Downman  v.  Down  man's  executor,  1 
Wash.  28;  and  much  less  in  equity.  I 
think,  therefore,  that  the  representatives  of 
Scott  should  be  decreed  to  pay  Field  &  Call, 
the  amount  of  Scott's  two  bills  within  a 
reasonable  period ;  and,  if  they  fail  to  do 
so,  that  the  mortgaged  subject  should  be 
sold  to  satisfy  them,  upon  the  appellant's 
entering  into  bond  with  security  in  the 
court  of  chancery,  to  indemnify  Scott's 
representatives  against  the  bill  of  ;£'1000 
sterling,  drawn  b3'  Scott  in  favour  of  James 
Field,  and  endorsed  by  Field  &  Call;  who 
will  have  James  Field's  bill,  which  they 
endorsed  to  Bland,  as  an  offset  against  it ; 
and  thus  substantial  justice  will  be  done 
all  round. 

This  view  of  the  subject  renders  it  un- 
necessary to  bring  the  representatives  of 
James  Field  into  the  present  case,  as  com- 
plete justice  can  be  attained  without  it,  and 
delay,  with  an  increase  of  interest  and 
costs,  prevented.  But  a  majority  of  the 
court  think,  that  those  persons  ought  to 
have  been  made  parties,  and  that  the  fol- 
lowing decree  should  be  made : 

''The  court  is  of  opinion  that  the  said 
decree  is  erroneous  in  this,  that  the  said 
high  court  of  chancery,  instead  of  pronounc- 
ing that  decree,  ought  to  have  given  leave 
to  the  appellant  to  amend  his  bill,  by  mak- 
ing the  representatives  of  James  Field 
parties;  which,  if  not  done  within  a  rea- 
sonable time,  the  bill  ought  to  stand  dis- 
missed ;  therefore,  it  is  decreed  and  ordered, 
that  the  decree  aforesaid  be  reversed  and 
annulled,  and  that  the  appellees  pay  to  the 
appellant  his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  aforesaid  here." 
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TNovember,  1797.] 
Bills  of  Exchange— Restrictive  Endorsenient— Effect.* 

—If  the  payee  of  a  bill  of  ezchanfire  endorses  it  to 
be  paid  **to  P.  or  his  order  only,"  it  restricts  the 
neg-ottability. 

Pleadlos  and  Practice-Nil  Debet— Proof  under.— And, 
upon  the  plea  of  nil  debet  the  drawer  may  prove 
that  no  consideration  was  paid  for  the  bill. 

Equity  Practice— Jadffments— Surprise.— But  if  there 
be  a  verdict  for  the  defendant,  and  the  endorsee 
actually  paid  value,  a  court  of  equity  will  relieve 
him  airainst  the  Judcment,  on  the  trround  of  sur- 
T»rlze.  ^ 

Court  of  Appeal— New  Trial. t— The  court  may  ffrant  a 
new  trial. 

*Bills  of  Exchange.— See  monoflrraphic  note  on 
''Bills,  Notes  and  Checks"  appended  to  Archer  v. 
Ward,  9Gratt.  623.  _ 

Appellate  Practice— Review— Motion  for  New  Trial.— 

The  record  mast  show  that  a  motion  for  a  new  trial 
was  made  in  the  court  below  and  the  overmlinsr  of 
such  motion  was  excepted  to,  before  the  appellate 
court  can  review  the  jndg-ment  complained  of. 
Newberry  v.  Williams.  89  Va.  299,  16  S.  E.  Rep.  865, 
citing  Power  V.  Finnie.  4  Call  411.  For  this  proposi- 
tion, the  principal  case  is  cited  in  Danks  v.  Rode- 
heaver.  26  W.  Va.  292.  See  further,  on  this  question, 
monographic  note  on  ''Bills  of  Exception"  appended 
to  Stoneman  v.  Ck)m.,  26  0ratt.  887. 

tSaoM— New  Trials— Power  to  Oranl— The  principal 
case  i»  cited  in  Welch  v.  County  Court,  29  W.  Va.  69, 
1  S.  E.  Kcp.  341. 


Power  brought  debt,  against  Finnie  and 
Tabb,  upon  a  bill  of  exchange  drawn  by 
Finnie  on  Colin,  Dunlop  &  Son  of  Glas- 
gow, payable  to  Tabb  or  order,  and  by  him 
endorsed  in  these  words:  '*Pay  the  within 
contents  to  Jack  Power  only.'*  Plea  nil 
debet,  and  issue.  The  plaintiff  filed  a  bill 
of  exceptions  to  the  opinion  of  the  district 
court,  which  stated,  in  substance,  That  a 
witness  proved,  that  Finnie  being  indebted 
to  Tabb  by  bond,  and  supposing  herself 
entitled  to  some  money  in  the  hands  of 
Colin,  Dunlop  &  Son,  drew  the  bill  in  ques- 
tion, to  enable  Tabb  as  her  agent  to  receive 
it,  under  express  agreement,  that  if  the 
bill  was  paid,  the  proceeds  should  discharge 
the  bond;  but,  if  it  was  protested,  the  bill 
should  be  returned,  without  anv  charge  for 
principal,  or  interest.  That  Tabb  sold  the 
bill,  conditionally,  to  Turn  bull,  as  by  cov- 
enant in  writing  recorded  in  the  county 
court,  which  he  produced,  stating,  that,  if 
the  bill  was  paid,  TurnbuU  was  to  pay  the 
purchase  money;  but,  if  it  was  protested, 
he  was  neither  to  claim  damages,  nor  pay 
the  purchase  money.  That  the  bill  was 
protested;  and  the  witness,  as  agent  for 
Finnie,  afterwards,  credited  Tabb  in  ac- 
count for  the  bond.  That  the  plaintiff 
objected  to  the  evidence  as  improper;  but 
the  court  overruled  the  objection,  and 
suffered  the  evidence  to  go  to  the  jury.  It 
was  also  certified  by  the  court,  that,  on  the 
trial  of  the  cause,  there  was  no  other  evi- 
dence offered  on  behalf  of  the  defendant 
than  that  stated  in  the  bill  of  exceptions. 
Verdict  and  judgment  for  the  defendant; 
and  the  plaintiff  appealed  to  the  court  of 
appeals. 

412  *Wickham  for  the  appellant.  The 
sole  question  is,  Was  the  testimony 
stated  in  the  bill  of  exceptions  properly 
submitted  to  the  jury?  The  bill,  upon  the 
face  of  it,  was  negotiable ;  and  therefore 
the  purchaser  was  not  subject  to  the  private 
agreement  between  the  drawer  and  the 
payee.  The  endorsement  does  not  alter  the 
case ;  for  the  words  express  no  more,  than 
if  it  had  been  payable  to  Jack  Power  or 
order,  the  word  only  being  insignificant.  1 
Show.  4;  2  Burr.  1216;  Edie,  &c.  v.  East 
India  Company. 

Randolph,  contra.  The  endorsement  was 
restrictive;  for  the  word  only  was  not  in- 
significant, but  denoted  that  there  was 
something  particular  in  the  transaction, 
and  that  the  endorsement  was  upon  condi- 
tion. Kyd's  Bills,  64.  There  was  no  such 
addition  to  the  endorsement  in  the  cases 
cited  by  the  counsel  for  the  appellee ;  and 
therefore  no  inference  is  to  be  drawn  from 
them.  This  let  in  the  evidence:  which 
was  therefore  properly  submitted  to  the 
jury. 

Wiokham,  in  reply.  The  witness  does 
not  prove  the  agency  of  Tabb ;  but  if  he 
had,  it  was  improper  to  receive  his  testi- 
mony, as  the  currency  of  bills  of  exchange 
depends  upon  the  rule,  that  the  considera- 
tion is  not  to  be  enquired  into,  unless  the 
endorsee  had  notice;  and  there  is  nothing 
to  shew  that  Power  had  any  in  the  present 
case ;  for  the  word  only  is  a  mere  expletive, 
and  means  nothing.  To  make  the  endorse- 
ment restrictive,  the  words  must  express  it 
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distinctly,    or   they    will   not   restrain   the 
negotiability   of   the    bill.      The   evidence 
therefore  was  improper,   and  ought   not   to 
have  been  received. 
Cur.  adv.  vult. 

ROANE,  Judge.  In  the  case  of  a  nego- 
tiable bill  no  consideration  is  necessary  to 
be  proved,  and  the  endorsee  is  not  afPected 
by  the  want  of  it.  But  a  negotiable  bill 
may  be  restrained  by  special  endorsement, 
as  was  decided  in  the  case  of  Ancher  v. 
The  Bank,  Dougl.  615;  and,  in  ques- 
413  tions  *upon  such  restrictions,  the  in- 
tent must  be  collected  from  the  face 
of  the  endorsement  only.  An  absolute  en- 
dorsement imports,  upon  the  face  of  it,  a 
valuable  consideration  received,  and  that 
the  payee  has  transferred  his  right;  after 
which  receipt  and  sale,  he  can  have  no  pre- 
tence for  limiting  the  endorsement,  as  it 
must  be  immaterial  to  him,  to  whom  it  is 
paid.  But  a  limited  endorsement  is  a  pre- 
sumptive evidence,  that  the  endorsee  is 
agent  only ;  otherwise  it  would  be  his  in- 
terest not  to  accept  of  it  in  that  form,  as 
it  would  impede  the  future  transfer  of  the 
bill.  Therefore,  whenever  such  a  prohibi- 
tion appears,  it  may,  I  think,  be  inferred, 
that  the  endorsement  was  not  intended  to 
be  absolute.  If  the  transfer  to  Power  had, 
in  fact,  been  absolute,  his  interest  would 
have  prompted  him  to  object  to  the  words 
restricting  the  negotiability,  when  the 
restriction  would  have  tended  to  lessen  the 
value  of  the  bill.  The  presumption  there- 
fore is  fair,  that  no  consideration  was 
paid  for  it:  But  that  presumption  might 
have  been  repelled,  by  proving  a  considera- 
tion actually  paid.  That  however  was  not 
done;  and  therefore  I  infer  that  Power  was 
an  agent  only,  and  not  a  purchaser.  I 
think  therefore  that  the  evidence  was 
proper. 

FLEMING,  Judge.  As  the  plea  was  nil 
debet,  the  defendant  was  at  liberty  to  offer 
any  evidence  which  tended  to  exonerate 
him;  and,  in  the  case  of  Ancher  v.  The 
Bank,  Dougl.  615,  it  was  decided  that  the 
negotiability  of  the  bill  might  be  restricted 
by  the  endorsement.  On  the  present  occa- 
sion, the  endorsement  is  to  Jack  Power  or 
his  order  only ;  which  furnishes  a  strong 
presumption,  that  he  was  but  an  agent, 
and  paid  no  consideration  for  the  biJl,  as 
there  is  no  evidence  to  the  contrary.  If  a 
motion  had  been  made  for  a  new  trial  upon 
the  ground  of  surprize,  that  he  might  have 
an  opportunity  to  prove  a  consideration 
paid,  it  ought  to  have  been  granted:  and, 
if  he  did  pay  a  valuable    consideration,  he 

may  still  be  relieved  in  equity. 
414  *CARRINGTON,  Judge.  Some- 
thing must  have  been  meant  by  this 
endorsement  so  out  of  the  common  way.  It 
affords  a  very  strong  presumption,  that  the 
endorsee  was  an  agent  only :  and  upon  the 
plea  of  nil  debet,  evidence  to  that  effect 
might  be  given  in  aid  of  the  prima  facie 
presumption.  Such  evidence  was  given, 
and  the  proof  is  complete  that  Tabb  was 
nothing  but  an  agent.  If  Power,  in  fact, 
paid  a  valuable  consideration  for  the  bill 
without  notice,  and  had  moved  for  a  cew 
trial  upon  that  ground,  and  been  refused 
it,  this  court  might  probably  have  reversed 
the  judgment,  for  that  reason.     But  as  the 


case  stands,  I  am  for  affirming  it,  as  the 
appellee  will  be  relieved  from  the  perplexity 
of  the  suit;  and,  if  Power  is  injured  by  the 
verdict,  a  court  of  equity  may  relieve  him, 
upon  the  ground  of  surprize. 

PENDLETON,  President.     If   this  were 
a  common  case,  I  should  not  give  my  opin- 
ion at  large ;  but  it  is  an  important  case  to 
our  commerce;  and,  in   deciding  the  ques- 
tion, it  is    material    to   consider,    whether 
this  evidence  would  be  admissible  in  Bog- 
land  upon  the  plea  of  non  assumpsit?    and 
then  whether  our  act  of  assembly  has  made 
any     alteration?    In    both    cases,    nothing 
is,    in  general,    required    on     the  part  of 
the  plaintiff,  but  to  produce  the  bill  and  the 
protest;  but  the   evidence   produced  on  the 
part   of   the  defendant,   may  require  other 
proof    from  him.     As  to  the    negotiability 
appearing  from  the  writing  the  court  only 
are    to  decide ;  but   there    are   defences  on 
facts    which    the  jury  are   to  determine,  a& 
if  the  defendant  denies   his  hand  writing: 
or  alleges  that  it  was  upon  an  illegal  con- 
sideration,   as    usury,    or    gaming:    these 
would    not  appear   upon    the   papers;   and 
therefore  must  be  proved  by  parol  evidence. 
In    England    this    want    of    consideration 
would  be  proper  evidence.     Our    law  gives 
the  action  of  debt,  settles  the  damages  to 
be    paid  upon  protest,  and  gives  a  dignity 
to  foreign    bills ;  but  all  these  are  given  to 
one  having  a  right  to  demand   payment  of 
the  bill.     And  on  the  plea  of  nil  debet,  the 
defendant  stands  on    the   same   ground   as 
he  would  on  non   assumpsit   in   Cng- 
415      land.     *What  effect  would  it   have  on 
the  endorsement,  if  she  was  to  prove, 
that    she  parted  with  the  bill  without  con- 
sideration?   This  she  has  done.     Tabb  was 
not  going  to  Scotland ;  and  therefore  it  was 
necessary    to  draw  the  bill   payable  to  him 
or  order.     He  having  confided  in  Tumbull, 
passes  it  to  him  without  any  consideration  ; 
but  this  could  not  affect  Power,  if  he   was 
a  purcfaasek-    for   a    valuable    consideration 
without  notice.     But  the  evidence  stated  in 
the    bill   of   exceptions   goes   so   far  as  to 
throw  on    him    proof   of    value   paid.     No 
proof  however  is  produced,  by  him,  if  pay- 
ment of  value ;  but  he  relies  on  the  endorse- 
ment.    This   brings   us   to   that   question. 
That    the    negotiability   of    a   bill   of   ex- 
change may  be   restrained   is    undoubtedly 
true ;  as  if  I  receive  a  bill  drawn  on  a  per- 
son in  England,  and   endorse  it  to  my  cor- 
respondent, to   t>e  credited   me   in  acooant: 
Suppose,    instead  of  returning  it  (upon  its 
being   protested)    he   should,    as  endorsee, 
bring  a  suit,  could  he  recover?    Surely  not. 
Is  this  endorsement  of   the   same   nature? 
The  words,   to    Power  or  order,   were  sur- 
plusage if  no  restriction  was  intended;  but 
being    commonly    used,    might    have  been 
thrown  in  as  scriveners  in  deeds  use    tau- 
tologous  words ;  but  the  word  only,  which  is 
not  commonly  used,    could  have    been  used 
for  no  other  purpose,  than    to   restrict   the 
negotiability    of  the  bill,  and  make  Power 
an  agent.     But  if  it  be  doubtful  on  the  face 
of   the  endorsement,  the  evidence  explains 
it.     If  Power  had  been    a  purchaser,  would 
he  have  accepted  the  bill  with  such  an    en- 
dorsement?    Would  he  not  have  said.  What 
is  it  to  you,  whether  I  endorse  it  to  others 
or  not?    It  is  mine.    If  however  Power  can 
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shew  himself  a  purchaser  for  a  valuable 
consideration  actually  paid  without  notice, 
equity  will  relieve  him  on  the  g^round  of 
surprize.  We  had  contemplated  granting  a 
new  trial,  but  being  an  appellate  court, 
and  no  motion  for  a  new  trial  having  been 
made  in  the  district  court,  we  could  not  do 
it. 
The  judgment  therefore  is  to  be  affirmed. 
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*Hooe  V.  Marquess. 


[October,  1798.] 

Jurisdiction -Plea  in  AlMtement— Qwere.— Tbe  qnes- 
tlons  whetber.  after  answer  witbout  a  plea  in 
abatement,  to  tbe  Jarlsdiction  of  tbe  court;  and 
whether  tbe  court  of  appeals  has  Jurisdiction  to 
reverse  in  such  cases,  debated,  but  not  decided^ 

i5Mie  Out  of  Chancery*— Allegation  of  Fraud -Teetl- 
mony  Conflicting:.- If  tbe  bill  cbarares  fraud,  and 
the  testimony  be  conflicting  and  unsatisfactory, 
an  issue  ong-bt  to  be  directed. 

Praudt— Case  at  Bar.— Where  a  son  had  obtained  a 
deed  from  bis  father  for  90  acres  of  land  and  five 
slaves,  in  consideration  of  £1.  Id.  and  maintenance 
for  life:  after  wbich  he  sold  tbe  land  to  a  third 
person:  who  filed  a  bill  alleglnflr  that  deed  to 
have  been  recorded,  but  to  have  been  afterwards 
destroyed:  another  substituted  in  its  room,  and 
tbe  land  sold  ag-ain  by  the  first  donor  to  a  pur- 
chaser with  notice  of  the  plaintiff's  title,  whose 
deed  had  not  been  recorded :  the  court  of  appeals 
directed  an  issue  to  try  whether  there  was  such 
substitution?  and.  if  so.  what  were  tbe  terms  of 
the  first  deed? 

5ame— Order  of  Decision.— For  those  points  ouffht  to 
be  decided  *before  any  further  proceedings  are 
had  in  the  cause. 

Marquess  filed  a  bill  in  the  high  court  of 
chancery  against  Grigsby,  Hooe  and  Bruce, 
stating  that,  in  1782,  the  plaintiff  pur- 
chased of  the  defendant,  Mott  Grigsby,  a 
tract  of  ninety  acres  of  land,  and  took  a 
deed;  which  was  proves)  in  court  by  two 
witnesses,  and  lodged  for  further  proof. 
That  Mott  Grigsby  had,  previously,  pur- 
chased the  land  of  Charles  Grigsby ;  whose 
deed  to  him  was  admitted  to  record;  but 
was  afterwards  destroyed ;  and,  one  af  a 
different  import,  substituted  in  its  room, 
by  the  deputy  clerk;  who  had  instigated 
Charles  to  sell  the  land  to  Hooe ;  was  to 
have  half  the  purchase  money;  and  joined 
in  the  deed.  That  Hooe  had  turned  the 
plaintiff  out  of  possession  by  force;  and 
that  Charles  Grigsby  is  since  dead.  That 
Hooe  sold  to  Bruce ;  and  that  both  of  them 
were  purchasers  with  notice.  The  bill 
prayed  for  a  conveyance  of  the  land,  and 
an  account  of  the  profits. 

The  answer  of  Mott  Grigsby,  admits  he 
purchased  the  land  and  five  slaves  from 
Charles  Grigsby,  for  £^,  16.,  and  sufficient 
victuals  and  clothes,  during  his  life :  which 
the  defendant  has  punctually  complied  with  ; 
but  does  not  believe  that  the  deed,  then 
given  him,  is  the  one  now  of  record, 
*as  the  terms  are  different,  and  the 
witnesses  not  the  same.  Admits  he 
sold  the  land  to  the  plaintiff  for  4000  libs  of 
tobacco. 

The  answer  of  Hooe  states,  that  Charles 
Grigsby  having  frequently  applied  to  him 
to  purchase  the  land,  representing  that  he 
was  likely  to  be  distressed  for  the  neces- 
saries of   life,    the   defendant,    at   length, 

•Issoe  Out  of  Chancery.— See  fool-note  to  Masrill  v. 
Hanson.  20  Gratt  527,  and  monofirrapbic  notf  on 
"Issue  Out  of  Chancery"  appended  to  La  veil  v.  Gold, 
2&Gcatt.478. 

tPraod.— See  monographic  note  on  "Fraud"  ap- 
pended to  Montgomery  v.  Rose.  1  Pat.  &  H.  & 
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enquired  into  the  title ;  and,  upon  finding 
that  Charles  had  conveyed  to  Mott  Grigsby, 
upon  conditions  which  had  been  broken, 
and  that  Charles,  in  consequence  of  the 
breach,  had  entered  into  the  land  again, 
he  purchased  it  for  £30;  and  paid  the 
money  to  Charles,  although  the  deputy 
clerk  joined  in  the  deed,  because  the  de- 
fendant had  heard,  but  untruly,  that  he 
held  a  prior  deed  of  trust.  That  the  de- 
fendant had  never  heard  of  anv  other  con- 
veyance  to  Mott  Grigsby ;  but  admits  he 
had  been  informed  of  the  deed  to  the  plain- 
tiff.    Denies  force. 

The  answer  of  Bruce,  states  that,  pre- 
vious to  his  purchase,  he  had  been  told  by 
the  plaintiff,  that,  although  he  was  re- 
solved to  sue  for  the  land,  he  was  certain 
he  should  never  obtain  it.  Denies  fraud ; 
and  says  that  the  defendant  has  a  bond 
from  Hooe,  in  the  penalty  of  ;flOO,  for  a 
good  title. 

Sundry  depositions  were  taken  relative 
to  the  matters  set  forth  in  the  pleadings; 
and  one  to  shew  that  Charles  Grigsby  was 
an  ignorant,  helpless  man  in  distress;  and 
that  Mott  Grigsby  was  indolent,  careless 
and  poor. 

The  only  exhibit  is  a  copy  of  the  supposed 
substituted  deed;  which  a  succeeding  dep- 
uty clerk  says  he  made  from  one  he  found 
in  the  office  in  a  bundle  endorsed  *' deeds  for 
further  proof  ;*'  which,  reciting  as  a  con- 
sideration the  sum  of  £^.  16.  and  the  main- 
tenance of  Charles  Grigsby  during  life, 
and  that  Mott  Grigsby  was  not  to  sell  the 
property,  under  pain  of  its  reverting  to 
Charles,  conveys  the  land  and  slaves  to 
Mott  Grigsby,  his  heirs  and  assigns,  with  a 
covenant  for  further  assurance. 

The  court  of  chancery  being  of  opinion 
that  the  defendants  were  not  entitled  to 
the  benefit  of  the  condition,  inserted  in  the 
indenture  *^ among  the  exhibits,  be- 
418  cause  a  right  *of  entry  for  a  condi- 
tion broken  was  not  assignable;" 
and  that  Bruce  ousrht  not  to  retain  posses- 
sion of  the  land,  because  Hooe  gained  it  by 
combination  with  the  tenant  of  the  plain- 
tiff, of  which  Bruce  had  notice,  decreed  the 
latter  to  resign  possession  to  the  plaintiff, 
and  account  for  the  profits:  which  the  court 
was  of  opinion  might  be  awarded,  ^  ^al- 
though the  plaintiff  might  perhaps  have 
recovered  the  possession  in  an  action  at 
common  law,  the  defendants  not  having 
pleaded \o  the  jurisdiction  of  the  court." 

Hooe  and  Bruce  appealed  to  the  court  of 
appeals. 

Warden  and  Randolph,  for  the  appellee. 
The  deed  to  Mott  Grigsby  was  conditional, 
as  well  by  the  terms,  as  the  intention  of 
the  parties;  and  therefore  the  breach,  in 
selling  one  of  the  slaves,  revested  the 
property  in  Charles  Grigsby,  who  never 
waived  his  right,  but  was  upon  the  land 
when  he  executed  the  deed  to  Hooe ;  which 
was  a  sufficient  entry  to  avoid  that  to  Mott 
Grigsby:  for  no  set  form  was  necessary, 
and  the  executing  of  the  deed  was  enough, 
because  it  shewed  an  intent  to  assert  the 
right.  Besides,  a  chose  in  action,  or  pos- 
sibility, may  be  assigned ;  and  consequently 
a  right  of  entry.  When  Charles  joined 
in  the  bill  of  sale  for  one  of  the  slaves,  he 
was  not  conscious  of  the   effect  of  it.     The 
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substitution  of  one  deed  for  the  other  is  not 
proved. 

Washington,  contra.  The  stipulation 
that  Mott  Grigsby  should  maintain  his 
father,  was  part  of  the  consideration  for 
the  deed,  but  not  a  condition :  which  was 
only  that  Mott  should  not  sell  the  property ; 
and  non-payment  of  the  consideration  does 
not  avoid  a  deed.  Therefore,  as  there  was 
no  forfeiture  incurred  by  selling  the  slave, 
because  Charles  joined  in  the  bill  of  sale, 
1  Bac.  Abr.  419;  the  deed  would  still  have 
been  good,  even  had  the  father  not '  been 
maintained.  That,  however,  was  not  the 
case ;  for  he  neither  wanted  the  necessaries 
of  life,  nor  was  worse  supported  than  he 
was  before  the  deed,  and  all  at  the  expense 
of  Mott,  whose  conduct,  therefore,  cannot 
be  impeached.  Shep.  Touch.  150.  The 
deed  to  Hooe  was    void ;    for  a  right 

419  *of  entry  cannot   be   assigned   either 
at  law,  or  in  equity.     Charles's  being 

on  the  land  at  the  time  of  his  making  that 
deed,  is  not  material,  unless  it  had  been 
shewn  that  he  went  there,  for  the  purpose 
of  making  an  entry.  6  Mod.  44.  Hooe  and 
Bruce  are  purchasers  with  notice ;  for  the 
circumstances,  within  their  knowledge, 
made  it  necessary  to  enquire.  The  point 
relative  to  the  substitution  of  the  deed  is 
submitted  upon  the  evidence. 

Cur.  adv.  vult. 

At  a  subsequent  day,  the  court  directed 
the  point,  whether  the  court  of  chancery 
had  jurisdiction  of  the  cause,  to  be  argued. 

Marshall,  for  the  appellee.  The  jurisdic- 
tion is  sustainable  upon  four  grounds:  1. 
The  defendants,  having  answered  without 
pleading  to  the  jurisdiction,  are  precluded 
from  excepting  to  it  now,  by  the  express 
words  of  the  act  of  assembly.  2.  The  deed 
under  which  the  appellee  claims  was  not 
recorded ;  and,  although  the  defendant  is  a 
purchaser  with  notice,  yet,  as  it  is  a  case 
which  originated  before  the  act  of  1785, 
his  title  is  good  at  law,  and  can  only  be 
impeached  in  a  court  of  equity.  3.  The  de- 
fendant has  a  pretensed  title,  and  the  plain- 
tiff might  properly  ask  the  aid  of  a  court 
of  equity  to  compel  Hooe  and  Bruce  to  de- 
liver up  their  deeds,  in  order  to  prevent 
any  future  use  of  them  to  his  prejudice. 
4.  The  bill  states  a  fraudulent  substitution 
of  one  deed  for  another,  and  that  the  plain- 
tiff has  thereby  lost  the  evidence  of  the 
actual  contract:  and,  if  so,  application  to 
a  court  of  equity  to  establish  the  first  deed, 
was  proper. 

Randolph,  contra.  It  is  a  rule  in  con- 
struing statutes,  that  where  the  intention 
of  the  makers  is  clear,  it  is  not  to  be  frus- 
trated by  any  generality  of  expression ;  and 
it  cannot  be  imagined  that  the  legislature 
intended  to  bring  all  kinds  of  causes  into 
the  court  of  chancery.  It  will  hardly  be 
pretended  that  suits  upon   bonds,  ac- 

420  tions  of  assault  and  ^battery,  slander, 
&c.,  were  within  the  view  of  the  law 

makers,  who  only  meant  equivocal  cases ; 
or  those  where  the  defendant  had  some  per- 
sonal privilege  of  being  sued  in  a  particular 
court:  They  could  not  intend  to  overthrow 
distinctions  which  have  been  established 
for  ages ;  and  the  court  will  reject  that  in- 
terpretation, as  unconstitutional. 
Marshall,  in  reply.     If  it  were   true   that 


the  legislature  could  not  g}ve  such  jurisdic- 
tion under  the  constitution,  I  should  admit 
that  the  law  was  void;  but  the  appellant's 
counsel  ought  to  prove  the  position :  for  it 
is  not  sufficient,  to  state  it.  The  constitu- 
tion contains  nothing  which  warrants  the 
idea:  it  only  states,  that  there  shall  be 
courts  of  certain  descriptions,  but  does  not 
prescribe  the  extent  and  limits  of  their  re- 
spective jurisdictions.  That  was  left,  and 
properly  left,  to  the  wisdom  of  the  law 
makers.  The  question  is.  What  the  legis- 
lature intended  by  the  act?  The  words  are 
so  general,  and  their  meaning  so  clear. 
that  they  cannot  be  explained.  The  terms 
are  precise,  that,  after  answer  without  a 
plea  in  abatement,  no  exception  for  want 
of  jurisdiction  shall  be  made;  that  the 
court  shall  not  delay  or  refuse  justice  for 
want  of  it ;  and  that  no  other  court  shall 
reverse  its  proceedings  for  that  cause :  So 
that  not  only  is  the  jurisdiction  of  the  court 
of  chancery  affirmed,  but  the  reversing 
jurisdiction  of  this  court,  in  that  instance, 
is  taken  away.  It  is  not  necessary  to  push 
the  argument  to  that  extent  however ;  and 
therefore  I  admit  that  the  court  may  give 
a  reasonable  interpretation  to  the  act;  but 
I  deny  that  they  can  destroy  its  effect  alto- 
gether: which  would  be  the  consequence  of 
the  construction  contended  for  by  the  other 
side.  The  objection,  that  suits  upon  bonds, 
or  actions  of  assault  and  battery,  and 
slander,  may  be  brought  in  the  court  of 
chancery^  has  no  weight,  1.  Because  no 
such  case  is  likely  to  go  unnoticed  by  the 
defendant;  and,  if  he  does  not  choose  to 
waive  the  exception,  he  will  be  sure  to  put 
in  a  plea  to  the  jurisdiction.  2.  Because, 
if  the  licentious  practice,  alluded  to,  should 
follow,  it  will  be  a  consequence  growing 
out  of  the  law,  which  the  legislature, 
421  if  they  think  *proper,  may  alter, 
but  the  court  cannot  control.  If  the 
meaning  of  the  law  makers  was  less  pre- 
cisely expressed,  it  would  be  found  in  the 
next  member  of  the  sentence;  for  it  is  a 
principle  in  construction,  that  an  exception 
proves  the  rule;  and  there  is  an  express 
exception,  in  the  statute,  with  respect  to 
infants,  femes  covert,  and  lands  lying  out 
of  the  jurisdiction  of  the  court:  which 
proves,  that  all  other  caaes  were  to  be  in- 
cluded. There  is  no  ground  for  the  distinc- 
tion between  plain  and  doubtful  cases. 
Such  a  construction  would  be  elusory;  for 
it  would  be  impossible  to  distinguish  the 
shades,  or  decide  where  the  line  should  be 
drawn.  The  notion  of  confining  the  law 
to  cases  of  personal  privilege  has  as  little 
foundation ;  for  such  cases  too  seldom  occur 
to  have  been  the  cause  of  anxious  legisla- 
tion :  the  manifest  object  was  to  correct  the 
evils  of  the  former  practice ;  delay,  expense, 
and  the  loss  of  common  law  remedy  by 
efflux  of  time,  while  the  suit  was  protracted 
in  the  court  of  equity.  Upon  the  whole, 
our  construction  supports  the  law,  the  other 
overthrows  it. 

Cur.  adv.  vult. 

PENDLETON,  President,  delivered  the 
resolution  of  the  court  as  follows: 

The  frauds  charged  in  the  bill  wonld,  if 
proved,  be  a  foundation  for  application  to 
a  court  of  equity :  and  this  dispenses  with 
the  necessity    of   considering   the   general 
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question  of  jurisdiction  under  the  act  of 
assembly.  An  important  one  indeed,  and 
reserved  until  its  decision  shall  be  neces- 
sary. 

Proceeding  to  the  merits,  we  observe  that 
the  chancellor  has  omitted  to  decide  the 
first  question  of  contest  between  the  par- 
ties, namely,  that  relative  to  the  sugges- 
tions in  the  bill  of  the  substitution  of  the 
deed ;  which  we  think  ought  to  have  been 
determined:  and,  as  the  testimony  is  con- 
flicting and  unsatisfactory,  that  an  issue 
ought  to  have  been  directed  to  ascertain, 
whether  there  was  such  a  substitution? 
And,  if  so,  what  were  the  terms  of  the  orig- 
inal deed?    before  any  further  proceedings 

were  had  in  the  cause. 
422        *The    decree  therefore   is   reversed; 
and  the  following  is  to  be  the   entry: 
**The  court  is  of  opinion,  that  the  sugges- 
tions of  the  bill  being  that  the   deed   from 
Charles  Grigsby  to  Mott  Grigsby,   now  re- 
maining in  the  clerk's  office  of  King  George 
county  court,  is  not  the  true  deed  executed 
between    the  parties,  but  was  fraudulentlv 
substituted  for  the    true  one,    which    con- 
tained no  clause  of  forfeiture  upon  the  sale 
of  the    property;    and  this   not  being  con- 
fessed by  the  answers,  was  the  first  subject 
of    contest  between   the  parties,    to  which 
the  testimony  of  several  witnesses  relates, 
and    yet  it  is  not  decided  upon  either  way, 
by  the  decree    of   the   said    high  court  of 
chancery,  unless  by  implication,  passing  to 
the    decision    of   consequent    points  in  the 
cause;  and,    in  this,  there  is   error   in    the 
said    decree,    therefore    it    is   decreed   and 
ordered,  that  the  same  be  reversed  and  an- 
nulled, and  that  the  appellee  pay  to  the  ap- 
pellants  their    costs   by  them  expended  in 
the    prosecution   of  their  appeal  aforesaid 
here :  And  this  court,    proceeding   to   give 
such  decree  as  the  said  high  court  of  chan- 
cery should  have  pronounced,  is  of  opinion, 
that,  since  the  testimony   as   to   the   fraud 
charged,  is  conflicting  and  not  satisfactory 
to  the  court  to  decide  the  question  for  either 
party,  the  fact  ought  to  be   determined  by 
a  jury,  therefore  it  is  further  decreed   and 
ordered,    that  an  issue  be   made   up   in  the 
said    high  court  of   chancery,  and  tried  as 
usual    by  a  jury,  whether  the  writing  now 
being  in  the  clerk's  office  of  King    George 
county  court,  as  mentioned  in   the  deposi- 
tion of  Caleb  Smith,  purporting  to  be  a  con- 
veyance   from    Charles    Grigsby    to    Mott 
Grigsby,  be  the  deed  of  the   said    Charles, 
or  not?    And,  if  found  in   the  negative,  to 
try  whether  the  said  Charles  made  and  ex- 
ecuted any  other  deed  to  the   said  Mott  for 
conveying     the    lands     in    question,    and 
whether    the  conveyance   was  absolute,   or 
subject     to     any,     and    what,    condition? 
Which  being  tried  and  certified  to  the  satis- 
faction of  the  said  court,    such   consequent 
proceedings  be  had  thereupon  to  a  final  de- 
cree, as  to  the  said  court  shall  seem  proper, 
this  court  not  having  decided  on  any  of  the 
points  in  the  former  decree." 
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*Spencer  v.  Moore. 

[April.  1798.] 


Will— Admissibility  of  Evidence.— Evidence  cootra- 
dictinflr  that  of  the  attestinfir  witnesses  to  a  will, 
may  be  received  to  invalidate  the  will. 


Same— Testamentsfy  Capacity- Extreme  Old  Affe.*— 

The  creatness  of  the  testator's  asre  is  not  proof  of 
his  incapacity  to  make  a  will;  for  a  man  100  years 
old  may  be  very  competent 
5ame—ProlMte— Liability  of  Executor  for  Costs,  t— If  a 
person  named  executor  in  a  paper  purportinfir  to 
be  a  will,  offers  it  for  probate  in  the  district  court, 
and  it  is  there  established;  but  the  judgment  is 
reversed  by  the  court  of  appeals,  the  executor 
does  not  pay  costs  in  the  district  court. 

This  was  a  contest  about  the  will  of 
Francis  Moore;  and  the  question  turned 
upon  his  oompeteacy  at  the  time  of  mak- 
ing it. 

There  were  three  attesting  witnesses ;  and 
the  testator's  son  Reuben  was  best  provided 
for  by  the  will. 

One  of  the  attesting  witnesses  said,  that 
Reuben  came  to  his  house,  and  asked  him 
to  go  and  witness  the  will;  that  he  went, 
and  found  the  testator  of  sound  mind,  al- 
though Reuben  had  told  him  that  he  had, 
in  some  measure,  lost  his  reason,  from  a 
spell  of  sickness :  that  a  few  clauses  of  the 
will  were  read ;  which  the  testator  said  was 
sufficient,  and  signed  it,  as  did  the  witness : 
and  that  Reuben  took  possession  of  it. 

The  same  witness,  in  a  letter,  wrote  after 
the  testator's  death,  says,  it  would  be  diffi- 
cult for  him  to  say,  *  ^whether  the  deceased 
possessed  his  right  mind,  or  not;"  but  that 
he  was  neither  intoxicated,  nor  delirious; 
and  that  he  orderded  his  family  with  de- 
corum, without  appearing,  in  any  respect, 
like  a  person  in  a  state  of  insanity. 

Another  of  the  attesting  witnesses  said, 
that  he  saw  the  testator  sign  and  acknowl- 
edge the  will;  that  he  was  of  sound  mind  at 
the  time;  that  the  witness  attested  it  in 
his  presence,  but  does  not  recollect,  that 
the  testator  asked  him  to  do  so,  although 
Reuben  did,  and  the  testator  thanked  him 
for  it,  when  it  was  done :  that  the  testator 
looked  over  it  long  enough  to  have  read  it; 
and  asked  Reuben,  who  wrote  it;  who  an- 
swered, that  he  had  written  it  himself 
424  the  evening  *before ;  upon  which  he 
said  that,  if  so,  he  must  have  been 
drunk,  and  put  it  up  in  his  desk. 

The  third  attesting  witness  said,  that  he 
witnessed  the  will  at  the  request  of  Reuben ; 

*WIII-Testementary  Capacity-Old  Aflre.— If  failure 
of  memory  be  merely  such  as  is  Incident  to  old  atre, 
it  does  not  affect  testamentary  capacity.  Montasrue 
V.  Allan.  78  Va,  592w  See  Jarrett  v.  Jarrett,  11 W.  Va. 
584- 

Deeds- Insanity— Lucid  Intervals— Onus  Probandl.— 

The  principal  case  is  cited  In  Fishburne  v.  Fersruson, 
84  Va.  108,  4  S.  E.  Rep.  580,  for  the  proposition  that, 
when,  on  the  trial  of  an  action  to  cancel  a  deed,  a 
state  of  general  derangement  of  the  grantor's  mind 
has  been  established,  and  a  lucid  interval  is  claimed 
to  have  afterwards  prevailed  at  a  particular  period, 
then  the  burden  of  proof  is  on  the  party  alleging 
such  lucid  interval,  to  show  sanity  and  competence 
at  the  period  the  act  was  done,  and  to  which  the 
lucid  interval  refers.  And  the  evidence  applying 
to  such  interval  ought  to  go  to  the  natural  state  of 
mind  and  habits  of  the  person,  and  not  to  the  acci- 
dental interview  of  any  individual,  or  to  the  degree 
of  self-possession  in  any  particular  act 

Will  — CaiMclty  — Senile  Dementia— Lucid  Interval 
—There  may  be  such  a  thing  as  a  "lucid  interval." 
in  a  case  of  senile  dementia,  during  which  the  person 
will  be  competent  to  execute  a  will.  Kerr  v.  Luns- 
ford,  31  W.  Va.  659,  8  S.  E.  Rep.  493.  See  mono- 
graphic note  on  "Insanity"  appended  to  Boswell  v. 
Com..  20Gratt  800. 

tSame— Probate— Liability  off  Executor  for  Costs.— 
The  principal  case  is  cited  in  Coalter  v.  Bryan,  1 
Gratt.  94,  to  the  point  that,  if  an  executor  propounds 
a  will  in  the  original  court  of  probat,  which  is 
rejected  as  invalid,  the  general  rule  is  that  costs 
will  not  be  awarded  against  him.  See  Roy  v.  Roy, 
16  Gratt.  418.  and  monographic  note  on  "Costs"  ap- 
pended to  Jones  v.  Tatum.  19  Gratt.  720. 
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that  the  testator  was  then  of  sound  mind, 
but  his  faculties  were  impaired,  sometimes 
more,  sometimes  less:  that  the  testator  did 
not  say  it  was  his  will;  but  acknowledged 
the  signature ;  and,  after  the  attestation  was 
over,  put  it  in  his  desk :  that  the  will  ap- 
peared to  be  in  the  hand  writing  of  Reuben. 

Other  witnesses  were  examined :  Many  of 
whom  stated,  that,  after  a  severe  illness 
with  which  the  testator  had  been  afflicted 
some  time  before  the  date  of  the  will,  his 
faculties  went  rapidly  into  decay;  that  he 
sunk  into  dotage  and  incompetency;  and 
although,  to  a  stranger,  his  conversation 
would  not,  in  the  first  moments  of  an  inter- 
view, betray  the  wreck  of  his  mind,  a  short 
continuation  of  the  discourse  never  failed 
to  evince  derangement ;  that  his  imbecility 
prevailed  at  the  period  of  making  the  will ; 
and  that  Reuben  had  great  influence  over 
him.  Others,  less  familiar  with  him, 
stated  their  belief  that  he  was  competent, 
founded  chiefly  on  little  matters  indicating 
habit,  rather  than  mental  energy. 

The  district  court  established  the  will ; 
and  Spencer  and  Ford  appealed  to  the  court 
of  appeals. 

Wickham  and  Randolph  for  the  appellant. 
A  testator  should  be  completely  competent 
at  the  time  of  making  the  testament ;  for  it 
will  not  sufiice  that  he  possesses  the  dregs 
of  memory ;  he  must  have  a  sound  and  dis- 
posing mind,  so  as  to  be  able  to  bestow 
his  property  with  understanding  and  rea- 
son;  because  that  is  the  same  and  perfect 
memory  which  the  law  requires.  The 
marquis  of  Winchester's  case,  6  Co.  23. 
But  here  the  deceased,  upwards  of  eighty 
years  of  age,  feeble  and  doting,  had  lost  all 
the  energies  of  his  mind,  and  was  but  the 
shadow  of  a  man.  In  this  benighted  state, 
cut  off  from  the  society  of  the  rest  of  his 
children,  and  a  prey  to  one  son  only, 
he  was  improperly  prevailed  on  to 
425  *3ign  a  paper,  already  prepared  for 
him,  and  bestowing  the  largest  pro- 
portion of  his  estate  upon  that  son,  contrary 
to  his  avowed  intention,  during  his  better 
days,  of  making  an  equal  division  of  it 
among  his  children.  It  was  therefore  not 
the  voluntary  transaction  of  a  man  of  sound 
and  disposing  memory ;  but  the  obsequious- 
ness of  imbecility  and  pupillage  to  the 
mandates  of  a  governour.  Consequently, 
the  district  court  erred  in  establishing  such 
a  paper  as  a  will,  and  the  judgment  ought 
to  be  reversed.     Pow.  Dev.  146. 

Washington  and  Warden,  contra.  A  man 
having  made  a  will,  is  to  be  presumed  com- 
petent, until  the  contrary  is  shewn ;  and, 
as  total  incapacity  is  not  proved  here,  the 
will  was  rightly  established.  Beck  with  v. 
Butler,  &c.,  1  Wash.  224.  The  attesting 
witnesses  state  that  his  mind  was  sound  at 
the  time;  and  their  opinion  ought  chiefly 
to  be  regarded,  Pow.  Dev.  69;  especially 
as  all  the  testimony  shews,  that  he  was 
occasionally  discreet ;  and  there  is  no  proof 
that  any  undue  influence  was  used  to  pre- 
vail upon  him  to  sign  the  will. 

Cur.  adv.  vult. 

ROANB,  Judge.  Before  I  advert  partic- 
ularly to  the  circumstances  of  this  case,  I 
will  lay  down  some  principles  which  ap- 
pear to  be  founded  in  reason,  and  sanctioned 
by  respectable  authority. 


1.  Those  who  would  impeach  any  act  on 
the  ground  of  incompetency  in  the  grantor 
(his  general  competency  being  presumed) 
must  clearly  prove  that  incompetency  to  ex- 
ist, as  at  the  time  of  executing  the  instru- 
ment in  question. 

2.  A  general  incompetency  being  estab- 
lished to  exist,  any  deed  made  thereafter, 
must,  in  order  to  be  considered  valid,  be 
proved,  by  at  least  as  strong  testimony,  to 
have  been  executed  in  an  interval  of  com- 
petency. This  doctrine  laid  down,  in  the 
books,  as  relative  to  a  state  of  lunacy, 
which  state  always  admits  of  lucid  inter- 
vals, applies,  a    fortiori,    with  respect  to  a 

state  of  dotage,    or   superannuation. 

426  For  *the  latter  rarely   admits  of  in- 
tervals of  superior  sanity,  but  is  gen- 
erally equitable  and  uniform. 

3.  That  the  evidence  in  such  cases,  as 
applying  to  stated  intervals,  ought  to  go  to 
the  state  and  habit  of  the  person,  and  not 
to  the  accidental  interview  of  an  individual, 
or  to  the  degree  of  self  possession  in  any 
particular  act. 

I  will  test  this  case  by  the  standard  of 
these  principles. 

It  is  clearly  proved,  in  the  cause,  by  per- 
sons intimately  acquainted  with  the  testa- 
tor, and  who  had  daily  an  opportunity  of 
judging  of  his  state  and  habit,  that  he  was, 
at  a  time  anterior  to  the  execution  of  his 
will,  incompetent  to  make  a  distribution  of 
his  property.  It  is  also  in  proof  that  the 
appellee  Reuben  Moore,  was  himself  of  the 
same  opinion.  It  is  not  necessary  to  fix 
the  precise  origin  of  this  general  incapacity. 
Its  being  antecedent  to  the  execution  of  the 
will  in  question  is  sufficient  to  impose  on 
the  appellee  the  necessity  of  establishiog 
the  existence  of  an  interval  of  rationality 
in  the  satisfactory  manner,  which  the  po- 
sition I  have  laid  down  seems  to  require. 

But  this  particular  fact  is  only  proved  by 
those  who  were  not  in  the  habit  of  visiting 
him,  and  had  a  verv  short  interview  with 
him:  which  interview,  too,  was  attended 
with  circumstances,  which,  independent  of 
other  proof,  would  render  the  conclusions 
they  have  drawn,  in  this  respect,  very 
questionable.  This  testimony,  too,  is  con- 
fronted by  strong  testimony  to  shew  that, 
at  a  very  advanced  stage  of  his  debility  of 
understanding,  a  slight  observer  might  be 
deceived,  and  draw  erroneous  conclusions 
with  respect  to  the  state  of  his  mental 
faculties.  It  is  weakened,  too,  by  the  cir- 
cumstance of  the  secrecy  practised  by  the 
appellee  Reuben  Moore,  and  his  calling 
upon  persons  to  witness  the  will,  who  were 
not  in  the  habit  of  seeing  the  testator  gen- 
erally, and  who  did  not  remain  long  enough 
with  him  at  the  time,  in  question,  to  en- 
able them  to  form  an  accurate  judgment  on 
the  subject.  To  say  nothing  of  the  admis- 
sion of  Wharton  Randsdale  in  his  letter  to 
Petty,  of  November  20th,  1796,  '* that  it 
would  be  difficult  for  him  to  determine 

427  ^whether   the    testator  was  possessed 
of  his  right  mind   or  not."     There  is 

nothing  more  clear,  than  that  a  will  may 
be  set  aside  or  established  by  evidence  con- 
trary to,  and  in  the  mind  of  the  court  over- 
ruling, that  of  the  attesting  witnesses. 
The  question  of  sanity,  like  other  questions 
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of  fact,  must  be  decided   by   the  testimony 
which  preponderates. 

On  the  present  occasion,  I  am  very 
sang'uine  in  declaring,  that  the  testimony 
of  the  subscribing  witnesses  and  other  wit- 
nesses for  the  will,  is  insufficient  to  es- 
tablish the  competency  of  the  testator  on 
the  6th  of  October,  1793 :  and  with  respect  to 
the  auxiliary  testimony  in  favour  of  the 
will,  I  will  make  one  general  remark, 
which  is,  that  it  is  generally  given  by  per- 
sons strangers  to,  or  transiently  seeing, 
the  testator,  and  goes  to  particular  acts  of 
self  possession,  and  not  to  his  general  state 
and  habit. 

With  respect  to  the  case  of  Beck  with  and 
Butler,  1  Wash.  224,  I  am  not  particularly 
informed  of  the  grounds,  and  extent  of  the 
decision  of  this  court  thereupon.  But  I 
have  looked  into  the  record,  and  I  find  that 
the  only  subscribing  witness  to  the  deed  of 
gift  in  question,  who  was  examined,  de- 
clares, that  the  grantor,  sir  Marmaduke 
Beckwith,  came  into  a  room,  where  the 
deponent,  two  other  subscribing  witnesses, 
and  the  grantee,  Jonathan  Beckwith,  were, 
and  desired  his  son  to  read  the  deed  of  gift 
to  him ;  which  he  did.  That  sir  Marmaduke 
Beckwith  then  rose  up  from  his  seat,  and 
made  his  mark,  desiring  his  son  to  write 
his  name  around  it.  That  sir  Marmaduke 
Beckwith  acknowledged  the  deed  and  de- 
sired the  witnesses  to  sign  their  names 
thereto,  after  which  he  left  the  room.  The 
deponent  further  said,  that  he  was  long  ac- 
quainted with  the  said  sir  Marmaduke;  and 
that,  upon  that  day,  and  at  the  time  be  ex- 
ecuted the  deed  in  question,  he  appeared  to 
be  as  perfectly  in  his  senses  as  ever  he 
knew  him,  and  entirely  sober  and  un- 
affected with  liquor. 

The    conduct  of  the  grantor,    it  will    be 
seen,  was  entirely   different   from   that   of 
the      present     testator    in    every    circum- 
stance. 
428  *The  circumstances  of   the  one  ex- 

hibits a  deed  moving  spontaneously 
and  deliberately  from  the  grantor.  In  the 
present  case,  the  testator  was  an  instru- 
ment in  the  hands  of  the  appellee,  and 
might  have  been  made  to  effect  almost  any 
purpose.  So  that  admitting  that  a  prior 
incapacity  was  established  to  exist  in  the 
grantor  in  the  case  just  quoted,  as  to  which 
I  have  formed  no  opinion  from  the  tesi- 
mony,  there  was  in  that  case  much  stronger 
evidence  to  shew  an  interval  of  rationality, 
as  at  the  time  of  executing  the  deed,  than 
can  possibly  be  found  to  exist  in  the  present 
case. 

Upon  the  whole,  I  think  the  judgment  of 
the  district  court  must  be  reversed. 

CARRINGTON,  Judge.  Although  old 
age  is  not,  of  itself,  evidence  of  incapacity, 
(for  a  man  a  hundred  years  old  may  be  very 
competent,)  yet  the  general  tenor  of  the 
testimony  here,  evinces  the  incapacit3'  of 
the  testator;  and  therefore  I  am  of  opinion 
that  the  judgment  of  the  district  court 
should  be  reversed. 

LYONS,  Judge.  The  testator  must  be  of 
disposing  mind  and  memory  at  the  time  of 
making  his  will:  which  is  the  true  time  to 
try  his  mind;  and  the  witnesses  who  attest 
the  will  are  the  proper  triers  in  general; 
but  here  the  whole  current  of  the  testimony 


proves  incapacity  so  clearly,  that  it  greatly 
outweighs  that  of  the  subscribing  witnesses. 
I  concur,  therefore,  that  the  judgment  of 
the  district  court  ought  to  be  reversed. 

At  entering  the  judgment  in  this  court, 
a  question  arose,  whether  the  appellants 
should  recover  their  costs  in  the  district 
court? 

Wickham.  There  is  no  difference  between 
this  and  other  cases.     The  party  prevailing 

always  gets  costs. 
429         *  Warden,  contra.     The  appellee  was 
obliged  to  bring  the  will  for  probate ; 
and  he  ought  not  to  be   punished  for  doing 
his  duty. 

Washington,  on  the  same  side.  This  is 
a  case  sui  generis.  The  executor  was 
bound  to  offer  the  will  for  probate;  and 
therefore  ought  not  to  incur  loss  for  per- 
forming what  the  law  required  of  him: 
which  must  be  the  case,  if  the  appellants 
recover  costs;  for  the  testator's  estate  will 
not  be  charged  with  them  as  in  general 
cases  respecting  his  affairs;  but  the  ex- 
ecutor will  be  obliged  to  pay  them  out  of 
his  own  pocket. 

Wickham,  in  reply.  That  argument  begs 
the  question.  It  supposes  the  appellee  to 
be  executor,  when  he  is  not.  There  is  no 
circumstance  in  his  favour;  for  he  con- 
trived the  will,  and  obtruded  himself  into 
the  situation. 

The   court   expressed   different    opinions 
upon  the  subject;  but,  at  length,  Washing- 
«ton  cited  the  case   of   Wilcox  v.  Rootes,  in 
this  court,  where  costs  were  not  given. 

PEJR  CUR.  That  settles  it;  and  therefore 
the  appellants  must  not  have  costs  in  the 
district  court. 
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*Chapman  v.  Chapman. 

[April,  1799.] 


Eqiilty  Practice— Setting  Up  Deed  SuppreMed— Caee  at 

Bar.— The  heir  promised  his  mother,  that,  if  she 
would  flriye  him^  the  heir,  half  of  her  estate,  he 
would  fflve  part  of  his  lands  to  his  younsrer 
brother,  which  she  orally  agreed  to:    And,  iu  con- 

•  sequence  thereof,  the  heir  executed  three  deeds  to 
his  brother  for  several  parcels  of  land.  Two  of 
the  deeds  were  recorded:  but  the  third,  havine- 
been  attested  by  two  witnesses  only,  the  mother 
trusted  it  with  the  heir,  who  promised  to  acknowl- 
ede^e  it  before  a  third  witness:  upon  discovering, 
however,  that  the  mother  had  conveyed  part  of 
her  property  to  his  brother,  he  destroyed  it. 
Equity  will  not  set  up  the  deed  asrainst  the  heir. 

Same— Same— Same.— For  the  suppression  of  the 
deed  by  the  heir,  was  not  for  a  fraudulent  pur- 
pose, but  as  a  iustiflable  guard  ag-ainst  fraud  and 
injustice  meditated  against  him. 

Same— Credit  off  WItneesea  Assailed— Issue  Out  of 
Chancef7.*-As  the  credit  of  the  witnesses  was 
assailed,  the  issue  was  properly  directed  to  ascer- 
tain, whether  the  mother's  promise  was  made: 
and  whether  it  was  the  consideration  for  the  deed  I' 

New  Trial— Deposition  Not  Called  ffor.t— If  a  deposition 
be  taken  and  filed,  but  not  called  for  during  the 
trial,  a  new  trial  will  not  be  granted  on  the  ground 
that  the  deposition  contained  material  matter, 
and  had  been  lost. 

Same— Same— Analogous  Case. -For  it  is  like  a  wit- 
ness summoned  and  attending,  but  not  called  for. 

In  1760,  Nathaniel  Chapman  died  intestate 
in  the  state  of  Maryland.  He  left  a  widow 
(who  besides  her  legal  interest  in  his  estate, 
possessed,  in  her  own  right,  lands  and 
slaves   of  considerable  valuer),  three  sons, 

*lssue  Out  of  Chancery— Conflict  of  Evidence.— See 
principal  case  cited  in  foot-note  to  Magill  v.  Manson, 
20  Gratt.  527. 

See  generally,  monographic  note  on  "Issue  Out  of 
Chancery"  appended  to  Lavell  v.  Gold,  26  Gratt  478. 

tNew  TrtaL— See  monographic no<«  on"New  Trials." 
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Nathaniel,  Pearson  and  George ;  and  several 
daughters.  Nathaniel  the  eldest  of  the 
sons  succeeded,  as  heir,  to  all  the  intestate's 
lands,  which  were  very  considerable,  in 
Maryland  and  Virginia :  and  he  dying  soon 
after,  also  intestate  and  without  issue,  the 
inheritance,  in  all  the  lands,  devolved  upon 
Pearson  his  eldest  brother;  who  frequently 
declared  his  intention  of  letting  his  brother 
George  have  part  of  his  father's  lands,  but 
never  ascertained  any  specific  tract,  or 
quantity.  In  1766,  the  mother  pressed  Pear- 
son to  make  a  specific  donation  to  George ; 
and  he  promised  to  do  so  upon  terms  which 
she  orally  agreed  to.  In  consequence  of 
this,  he  executed  three  deeds  in  Alexandria, 
one  for  a  tract  of ^ land  in  Fairfax;  another 
for  two  lots  in  Alexandria ;  and  the  third 
for  the  Pignut  tract  of  land  in  Fauquier; 
to  which  county,  the  last  deed   was  sent  to 

be  recorded;  but,  there  being  only 
431      two  ^witnesses  to  it,  it  was  afterwards 

returned  to  the  mother,  that  she 
might  get  it  acknowledged  before  a  third 
witness.  She  trusted  it  with  Pearson ;  who 
declined  to  make  the  acknowledgment,  as 
she  had  not  fulfilled  her  promise,  but  con- 
stantly declared  that  he  was  willing  to  do 
so,  on  her  performance  of  the  agreement. 
He  however  probably  destroyed  it  after- 
wards, upon  discovering  that  she  had  con- 
veyed part  of  her  property  to  the  plaintiff. 
In  1771,  Pearson  devised  the  Fauquier  tract 
of  land  to  his  son  George ;  and  the  mother 
conveyed  all  her  lands  to  the  plaintiff,  de- 
claring that  she  did  so,  in  order  to  make 
him  amends  for  his  loss  of  the  Fauquier 
land.  She  also  devised  all  her  estate  to 
him,  except  fifteen  guineas  to  a  grand 
daughter,  and  a  guinea,  for  a  ring,  to  Miss 
Harrison.  The  plaintiff,  George  Chapman, 
exhibited  his  bill  for  a  conveyance  of  the 
Fauquier  land ;  and  the  high  court  of  chan- 
cery, after  directing  an  issue  to  ascertain 
the  promise,  which  was  found  for  the  de- 
fendant, dismissed  the  bill  with  costs. 
From  which  decree  the  plaintiff  appealed 
to  the  court  of  appeals. 

Botts  for  the  appellants.  It  is  sufficient 
that  a  deed  conveying  the  legal  title  was 
once  in  existence;  and  Pearson  Chapman's 
obtaining  it  afterwards  by  means  of 
promises  which  he  never  performed,  and 
then  suppressing  it,  was  a  fraud  from 
which  neither  he,  nor  his  representatives, 
can  derive  any  benefit.  For  a  man  shall  not 
take  advantage  of  his  own  wrong  even  to 
gain  an  actual  right,  supposing  him  to  have 
had  one,  which  is  not  admitted.  On  the 
contrary,  the  constant  course  of  proceeding 
is,  to  consider  the  other  party  as  precisely 
in  the  same  situation  that  he  would  have 
been  in,  if  the  fraud  had  never  been  com- 
mitted. Now,  if  no  fraud  had  been  com- 
mitted, here,  the  legal  right  would  have 
been  in  the  representatives  of  George 
Chapman,  notwithstanding  the  deed  was 
not  attested  by  three  witnesses;  and  there- 
fore a  court  of  equity  will  consider  it  in  the 
same  manner,  as  if  the  deed  were  still  in 
existence.     Hunt  v.  Mathews,  1  Vern.  408; 

Nelson  v.  Nelson,  1  Wash.  136. 
432  *But  then  it  will  be  said,  that  there 

was  another  consideration  (besides 
that  expressed  in  the  conveyance)  the  non- 
performance of  which  was  the  reason,  why 


the  deed  was  destroyed  by  Pearson  Chap- 
man. This  pretended  consideration  thoag^h 
was  not  reduced  into  writing,  and  there  is 
nothing  but  oral  testimony  with  regard  to 
it ;  which  cannot  be  received  to  explain  a 
deed.  Besides  every  thing  will  be  presumed 
against  fraud;  and,  of  course  the  alleged 
consideration  will  be  rejected.  But,  taking 
it  under  the  most  favourable  point  of  view 
for  the  appellee,  it  does  not  appear  what 
particular  portion  of  the  mother's  estate 
was  to  be  given ;  and  therefore  that  cir- 
cumstance is  too  slight  to  be  set  off  against 
a  clear  legal  right. 

Randolph,  on  the  same  side.  We  do  not 
come  to  carry  an  equitable  title  only  into 
execution ;  but  we  come  clothed  with  a 
legal  title ;  for,  although  the  deed  was  de- 
stroyed, we  have  a  right  to  say  it  was  good 
at  law.  Read  v.  Brookman,  3  Term  Rep. 
151;  The  King  v.  Scammonden,  ibid.  474; 
and,  as  we  only  ask  to  be  restored  to  our 
first  situation,  we  are  consequently  less 
liable  to  be  repelled  by  the  pretended  cir- 
cumstances alleged  against  us.  The  ver- 
dict only  proves  that  part  of  the  estate  was 
promised ;  but  it  does  not  decide  what  part; 
and  therefore  the  issue  either  should  have 
been  broader  at  first,  or  a  new  one  directed, 
in  order  to  ascertain  the  proportion.  Per- 
haps it  will  be  said  that  the  court  may  look 
into  the  evidence  themselves,  and  supply 
this  defect.  But  the  testimony  does  not 
enable  the  court  to  do  so ;  for  it  is  too  gen- 
eral and  indefinite.  The  appellees  ought 
to  have  filed  a  cross  bill,  in  order  that  we 
might  have  had  an  opportunity  of  being 
heard  upon  these  points  in  the  character  of 
defendants.  At  any  rate,  the  appellants 
should  have  had  an  opportunity  of  electing 
either  to  give  up  the  estate  said  to  be 
promised  and  take  the  land ;  or  to  keep  the 
estate,  and  relinquish  the  land:  And  to 
have  enabled  them  to  do  so,  an  account 
ought  to  have  been  directed.  The  verdict 
ought  to  have  been  set  aside,  and  a  new 
trial  awarded,  upon  the  affidavit  of  the  loss 

of  an  important  deposition. 
433  *  Warden,  contra.  The  answer  ad- 
mits that  there  was  once  a  deed,  t>at 
it  alleges  that  there  was  a  further  consid- 
eration than  that  expressed  in  the  deed; 
which  was  to  move  from  a  person  no  party 
to  the  deed,  and  therefore  properly  omitted. 
The  testimony  is,  that  the  mother  con- 
tracted with  the  son,  and  desired  him  to 
convey  the  land  to  his  brother,  and  that 
she,  in  consideration  thereof,  would  give 
him  the  half  of  her  own  estate,  which  was 
very  considerable.  So  that,  in  fact,  there 
were  three  considerations  for  the  deed:  1. 
The  ordinary  one  of  brotherly  love  stated 
in  the  deed.  2.  The  nominal  one  of  10s. 
likewise  stated  in  the  deed;  and  3.  The 
promise  of  half  the  mother's  estate,  which 
was  not  expressed  in  the  deed,  but  which 
she  was  nevertheless  bound  in  conscience, 
to  bestow  upon  him,  according  to  the  terms 
of  her  contract.  All  this  is  completely 
proved  by  the  testimony  in  the  cause :  which 
states  her  repeated  acknowledgments  of  it, 
before  the  witnesses.  When,  therefore, 
instead  of  complying  with  her  contract,  she 
took  advantage  of  the  omission  in  the  deed, 
and  disposed  of  the  whole  to  the  brother  in 
deceit  of  her  agreement,  she   was  guilty  of 
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fraud  herself;  and,  having  been  the  chief 
actor  in  the  business,  it  will  not  lie  in  her 
mouth,  or  in  the  mouths  of  those  claiming 
under  the  contract,  to  object  any  miscon- 
duct in  the  other  party,  which  arose  from 
her  own  deception. 

That  she  was  conscious  of  a  meditated 
fraud,  appears  from  the  secrecy  whi.ch  she 
enjoined  at  the  time  of  making  her  will, 
until  she  was  satisfied  that  the  deed  had 
been  secured.  This  circumstance  strongly 
marks  anterior  intent  to  deceive.  If,  there- 
fore»  the  deed  were  here,  having  been  ob- 
tained by  fraud,  it  would  not  be  effectual: 
and  consequently  there  is  no  force  in  the 
argument  relative  to  the  destruction  of  it. 

But  it  is  said,  there  was  a  suppression  of 
the  deed ;  which  P.  Chapman  had  possessed 
himself  of  by  promises  never  fulfilled; 
and,  therefore,  in  odium  spoliatoris,  every 
thing  shall  be  presumed  against  him.  But 
there  is  no  evidence  of  the  fact ;  nor  any 
thing  like  it,  except   the   declaration 

434  of  *Mrs.    Chapman    herself,    unaided 
by    any  other  testimony.     The  truth 

is,  that  when  he  discovered  that  he  was 
imposed  upon,  and  that  a  fraud  was  medi- 
tated against  him,  he  threw  the  deed  into 
the  fire,  as  soon  as  he  could  lay  his  hands 
upon  it. 

It  was  argued  that  the  issue  is  not  definite, 
and  therefore  has  not  decided  the  proportion 
of  the  mother's  estate  which  was  to  be 
given  in  consideration  of  the  deed.  But 
this  is  not  correct.  For  the  issue  applies 
to  the  pleadings;  which  expressly  affirm  on 
one  side,  and  deny  on  the  other,  that  it  was 
a  moiety;  and»  consequently,  the  finding 
is,  that  it  was  a  moiety,  which  was  prom- 
ised. Besides,  there  was  no  necessity  for 
the  issue,  as  several  of  the  witnesses  ex- 
pressly prove,  that  half  of  her  estate  was  to 
be  given. 

There  was  no  occasion  for  a  cross  bill, 
as  the  appellant's  counsel  alleges.  Be- 
cause it  was  competent  to  the  defendant  to 
insist  upon  the  fraud  in  his  answer;  and 
he  wanted  no  discovery,  as  he  could  prove 
the  fraud  without. 

As  to  the  point  of  election,  there  need  be 
no  difficulty  about  it,  as  George  Chapman 
has  not  asked  it;  but,  if  he  desires  it,  he 
may  have  it  now.  The  truth  is,  that  he 
knows  he  would  be  a  greater  loser  by  it, 
and  therefore  does  not  require  it. 

Wickham,  for  the  appellees.  That  the 
deed  once  existed  has  always  been  admitted, 
but  the  enquiry  is,  as  to  the  consideration. 
We  allege  that  the  true  consideration  was 
a  proportion  of  the  mother's  estate;  and 
that  her  conduct,  in  obtaining  it  by  de- 
lusive promises,  which  she  never  meant  to 
perform,  was  fraudulent:  and  therefore 
that  a  court  of  equity  will  not  grant  relief. 
For  that  court  never  relieves  unless  the 
plaintiff  will  do  what  is  right.  1  Fonbl. 
219.  Thus,  if  one  asks  to  be  relieved 
against  an  usurious  contract,  equity  will 
not  lend  its  aid  upon  any  other  terms  than 
payment  of  principal  and  interest.  So,  if 
a  conveyance  be  obtained  by  fraud,  and  the 
grantor  comes  to  set  it  aside,  it  will  only 
be  done  upon  his  refunding  the  con- 
sideration   which     he    has    received. 

435  *Upon  the  same  principle,  the  plain- 
tifiTf  in  the  present  case,   had  no  pre- 


tence for  relief,  without  performing  his 
mother's  promise. 

That  the  promise  was  made  is  clearly  es- 
tablished. Three  witnesses  prove  it  posi- 
tively; and  their  testimony  is  corroborated 
by  circumstances  from  others,  whilst  the 
opposing  testimony  is  very  weak. 

The  agreement  was  a  reasonable  one,  and 
such  as  the  mother  was  conscientiously 
bound  to  perform. 

The  issue  too,  was  proper,  and  according 
to  constant  practice.  Instead  therefore,  of 
its  being  any  ground  of  objection,  I  should 
contend,  if  it  had  not  been  directed  before, 
that  it  ought  now  to  be  done.  For  the 
credibility  of  the  witnesses  was  a  point  in 
question  ;  and  that  was  properly  determin- 
able by  a  jury.  But  all  objection  vanishes, 
when  it  is  recollected  that  the  issue  ap- 
pears, by  the  record,  to  have  been  ordered 
by  consent. 

As  to  the  objection,  that  the  verdict  ought 
to  have  been  set  aside  and  a  new  trial 
awarded,  because  there  was  an  affidavit  of 
the  absence  of  an  important  deposition,  it 
will  not  be  regarded  by  the  court.  1.  Be- 
cause it  is  only  the  affidavit  of  the  party 
himself,  and  its  materiality  is  not  otherwise 
shewn.  2.  Because  it  does  not  appear  that 
there  was  any  mention  of  the  deposition 
during  the  trial,  or  that  any  complaint  of 
the  want  of  it  was  made ;  which  affords  a 
strong  presumption  that  it  was  not  consid- 
ered as  important  by  the  plaintiff;  or  per- 
haps he  found  it  would  operate  against  him. 
It  is  said  that  Pearson  Chapman,  com- 
mitted a  fraud  in  destroying  the  deed ;  and 
therefore,  that  a  court  of  equity  will  set  its 
face  against  him.  But  this  cannot  be  cor- 
rect. On  the  contrary,  parties  are  fre- 
quently relieved  in  equity,  notwithstand- 
ing they  have  done  wrong ;  and  rightly, 
for  a  man  should  have  justice,  whatever 
may  have  been  his  conduct.  But  if  the 
principle  be  correct,  observe  the  conse- 
quences. We  complain  of  a  fraud  too,  and 
therefore,  both  parties  have  done  wrong. 
Of  course,  according  to  that  argu- 
436  ment  Mhe  court  will  assist  neither; 
and  therefore,  the  plaintiff,  who 
claims  the  benefit  of  a  fraud,  can  have  no 
relief. 

It  was  said,  that  equity  will  put  the 
plaintiff  in  the  same  situation  that  he 
would  have  been  in,  if  no  fraud  had  been 
committed  by  destroying  the  deed.  But 
this  is  not  a  just  position ;  for  the  court 
will,  at  most,  only  put  him  where  he  ought 
to  have  been. 

It  was  also  said,  that  equity  will  presume 
every  thing  against  a  perpetrator  of  fraud. 
But  neither  is  this  correct;  for  the  court 
will  make  no  presumption,  but  what  the 
circumstances  justify. 

It  was  further  urged,  that  the  plaintiff 
came  clothed  with  a  legal,  and  not  a  merely 
equitable,  title.  If  that  argument  proves 
anything,  it  is  against  the  appellant;  be- 
cause, he  might  have  gone  into  a  court  of 
law.  But  be  that  as  it  may,  if  he  comes 
into  a  court  of  equity  to  ask  equity,  he  must 
do  justice  himself. 

It  is  objected,  that  an  election  was  not 
reserved  to  the  appellant ;  but  it  does  not 
appear  that  he  ever  asked  it,  before  he  came 
into    this   court.     Besides,    that  can  be  no 
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solid  objection;  because  he  may  file  a  new 
bill  for  that  purpose  notwithstanding  the 
present  one  is  dismissed. 

Marshall,  in  reply.  The  causes  for  a 
new  trial  are  the  same  in  a  court  of 
equity  as  in  a  court  of  law ;  and  a  court  of 
law  would  clearly  have  directed  one  under 
the  circumstances  of  this  case.  For  here 
was  an  accident,  by  which  material  testi- 
mony was  lost  to  the  plaintiff  upon  the  trial 
of  the  cause.  In  principle,  it  is  like  the 
case  of  Foushee  v.  Lea,  in  this  court,  (ante, 
279;)  where  the  accidental  absence  of 
Banks,  the  witness,  was  made  the  ground 
of  a  new  trial :  and  a  different  venlict  was 
the  consequence.  The  complexion  of  the 
testimony  shews  that  the  lost  deposition 
was  material;  for  Alexander's  testimony 
was  very  important  for  the  defendant ; 

437  and,    therefore,    a   deposition  *which 
went  to  the   impeachment  of  it,  must 

have  been  important  to  the  plaintiff:  who 
had  filed  the  deposition  among  the  papers; 
and  the  subsequent  loss  of  it  was  without 
any  fault  on  his  part. 

It  is  no  objection  that  this  is  stated  by 
the  plaintiff's  own  affidavit.  Because  that 
is  the  usual  course  in  applications  of  this 
nature.  The  materiality  of  an  absent  wit- 
ness, the  loss  of  a  paper,  or  any  thing  of 
that  nature,  is  always  proved  by  the  affi- 
davit of  the  party  applying. 

As  to  its  not  being  called  for,  or  spoken 
of  upon  the  trial,  that  may  have  proceeded 
from  hurry  and  inattention. 

Upon  all  these  grounds  then,  considering 
the  importance  and  doubtfulness  of  the 
case,  there  ought  to  be  a  new  trial. 

2.  But  if  the  verdict  be  allowed  to  stand, 
still  the  decree  is  wrong.  For  we  do  not 
ask  restitution  of  an  equitable  title  only ; 
but  we  request  to  be  restored  to  a  legal 
right,  and  put  into  our  former  situation, 
under  the  deed.  To  this  we  had  a  fair 
claim;  and  therefore  the  decree,  which  re- 
fused it,  was  certainly  erroneous.  The 
consequences  of  such  a  refusal  will  be  very 
dangerous;  for  it  will  establish  the  doc- 
trine, that  a  man,  by  doing  a  wrong,  may 
put  himself  in  a  better  situation  than  he 
would  have  been  in,  if  he  had  not  committed 
the  wrong.  In  any  event  the  court  should 
leave  the  parties  where  they  were,  before 
the  suit  was  brought,  without  stripping 
the  plaintiff  of  any  of  the  advantages 
which  he  had  obtained,  as  no  cross  bill 
has  been  filed  to  impeach  and  take  them 
away. 

3.  The  plaintiff  should  have  been  left  to 
his  election  either  to  have  retained  a  child's 
part  of  the  mother's  estate,  and  given  up 
the  land;  or  to  have  taken  the  land,  and 
given  up  a  child's  part.  For  it  is  not  true 
that  he  may  bring  a  new  bill  for  his  elec- 
tion ;  because  the  decree  in  this  suit  would 
be  a  bar.  But  if  not,  still  there  is  no  rea- 
son why  the  court  should  turn  him  round 
to  assert  it,  when  complete  justice  may  be 
done  at  once  in  the  present  suit. 

Cur.  adv.  vult. 

438  *PENDIvETON,    President,    deliv- 
ered the  resolution  of  the  court  as  fol- 
lows: 

In  1760,  Nathaniel  Chapman,  a  wealthy 
man,  died  in  Maryland,  intestate,  whether 
from  accident  or  design,    does  not  appear, 


nor  is  it  material,  since  it  does  not  appear, 
that  he  was  prevented  from  making  a  will 
by  fraud  or  accident.  It  is  fortunate  for 
his  younger  children,  that  on  a  general 
view  of  his  slaves  and  personal  estate,  none 
of  them  were  left  without  a  comfortable 
provision. 

He  left  a  widow,  who,  besides  her  legal 
interest  in  his  estate,  possessed,  in  her  own 
right,  lands  and  slaves  of  considerable 
value. 

He  had  three  sons,  Nathaniel,  Pearson 
and  George,  and  several  daughters,  of  whom 
we  have  no  account;  nor  do  they  appear 
concerned. 

Nathaniel  the  heir  succeeded  to  all  the 
lands  of  the  father  in  Maryland  and  Vir- 
ginia, which  were  very  valuable;  and  he 
dying  soon  after,  intestate  and  without 
issue,  the  inheritance  devolved  upon  Pear- 
son, the  next  brother;  who  frequently  de- 
clared his  intention  to  let  his  brother  George 
have  part  of  his  father's  lands;  but  the 
quantity,  or  specific  land,  was  never  ascer- 
tained, in  those  conversations. 

In  1766,  the  mother  having  the  same  in- 
clination that  her  favourite  younger  son 
should  enjoy  part  of  his  father's  lands, 
presses  Pearson  to  a  specific  donation: 
when  he  may  be  supposed  to  have  reasoned 
thus,  I  am  willing  to  let  my  brother  into  a 
share  of  my  father's  lands,  but,  having 
done  so,  and  put  it  out  of  my  power  to  re- 
call it,  you,  madam,  who  are  wealthy,  may 
give  all  your  estate  to  him,  and  place  me 
in  the  same  state  of  inequality,  in  which 
he  now  is,  with  respect  to  my  father's 
lands:  but,  if  you  will  promise  to  give  me 
half  your  estate  at  your  death,  or  an  equal 
part  with  George,  which  meant  the  same 
thing  (the  daughters  don't  appear  to  have 
been  in  the  contemplation  of  either),  I  will 
convey  him  certain  estates.  Was  there  any 
thing  so  unreasonable  in  this  proposition, 
as  to  vitiate  the  mutual  contract,  which 
followed  upon  it?  She  accepted  of 
439  the  proposal,  ^and  promised  to  do 
what  he  required;  which  must  be 
considered  as  the  consideration  for  what 
he  was  to  do,  on  his  part.  Relying  on  a 
mother's  promises,  (what  son  would  not), 
he  proceeds  to  execute  three  deeds  in  Alex- 
andria, one  for  a  tract  of  land  in  Fairfax; 
a  second  for  two  lots  in  Alexandria,  which 
were  acknowledged  in  that  court  immedi- 
ately, and  recorded,  by  which  the  plaintiff 
derived  from  his  brother's  bounty,  as  the 
cause  turned  out,  property  estimated  at 
£3300,  The  third  deed  for  the  Pignot  land, 
which  lay  in  Fauquier,  was  to  be  recorded 
there,  and  was  sent  thither  for  the  purpose: 
but  no  proof  was  in  fact  made ;  for,  on  the 
discovery  that  only  two  witnesses  had  sub- 
scribed, it  was  returned  to  the  mother  to 
be  perfected.  She  trusted  it  with  Pearson, 
who  refused  to  perfect  it;  keeping  it  in 
suspense ;  and  continually  declaring  he  was 
willing  to  make  the  deed  upon  being  secured 
of  the  performance  of  his  mother's  promise; 
until,  by  conveying  her  lands  to  the  plain- 
tiff, she  put  it  out  of  her  power  to  perform 
it,  and  then  probably  he  destroyed  it. 

The  parties,  that  is,  the  mother  and 
Pearson  both  seem  to  have  considered  the 
claim  of  George,  to  the  Pignut  land,  as 
then  at  an  end ;  for  Pearson,  in  his  will  in 
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1771,  devises  this  land  to  his  son  George 
as  his  only  land  provision,  except  a  lot  in 
Freaericksburg ;  and  the  mother  conveyed 
all  her  lands  to  the  plaintiff,  declaring  she 
did  so,  to  make  him  amends  for  the  loss  of 
the  Pignut  land:  thus  making  herself  the 
chancellor  on  the  occasion.  If  that  com- 
pensation was  inadequate,  she  supplied  ihe 
deficiency  in  her  will,  by  devising  him  all 
her  estate,  except  fifteen  guineas  to  a  grand 
son  Weams,  and  a  guinea,  for  a  ring,  to  a 
Miss  Harrison. 

And,  now,  it  is  asked,  in  a  court  of 
equity,  to  take  from  the  defendant  this 
land,  his  only  provision  in  land,  and  give 
it  to  the  plaintiff;  who,  claiming  under  his 
mother's  contract,  is  bound  by  her  breach 
of  it;  and  who  has  received,  from  her, 
compensation  for  this  land,  besides  what 
he  got  from  his  brother,  before   the  breach 

was  discovered. 
440  *In  this  view,  the   plaintiff's    scale 

of  equity  certainly  kicks  the  beam ; 
nor  will  it  be  brought  to  repoise  by  the 
maxim,  '*He  that  has  committed  iniquity 
shall  not  have  equity,"  his  suppression  of 
the  deed  not  proceeding  from  a  fraudulent 
purpose,  but  as  a  justifiable  guard  against 
fraud  and  injustice  meditated  against  him. 

The  proof  of  the  contract  was  so  full  and 
strong,  that  the  only  doubt  the  chancellor 
could  have,  must  have  arisen  from  the 
credit  of  the  witnesses  having  been  assailed, 
and  the  contradictory  deposition  of  the 
mother:  He  therefore  properly  directs  an 
issue  to  be  tried  by  a  jury,  the  proper 
judges  of  their  credibility.  The  verdict 
puts  an  end  to  all  objection  on  that  head, 
and  to  the  question  of  fact,  **  Whether  the 
mother's  promise  was  made,  and  was  the 
consideration  for  Pearson's  intended  dona- 
tions?" And  this  court,  as  well  as  the 
chancellor,  are  satisfied  with  the  verdict. 

They  are  also  satisfied  with  his  having 
overruled  the  motion  for  a  new  trial.  If 
the  plaintiff,  discovering  the  deposition  to 
be  lost,  had  moved  for  a  continuance;  or  if 
supposing  it  there,  he  had  gone  to  trial, 
called  for  it,  and  discovered  it  was  lost, 
there  would  have  been  some  reason  for  a 
new  trial;  but  it  never  having  been  called 
for  during  the  trial,  they  must  have  judged 
it  at  least  immaterial,  and  the  same,  as  if 
not  taken :  like  a  witness  summoned  and 
attending,  but  not  called  on ;  which  would 
not  be  a  reason  for  a  new  trial.  The  court 
therefore  unanimously  affirm  the  judgment. 


441     *Home  V.  Richards,  and  e  Contra. 

[April,  17Q8.] 
(2  Am.  Dec.  G74.) 
NaylflTsUe  Rivers— Power  to  Qrant  Bed.*— The  bed  of 
a  nayiirable  river  Is  in  the  commonwealth  and 
cannot  be  granted.  _ 

Qrant  of  Riffht  of  Way— What  Passes.t— The  srrant 
of  a  rifirht  of  way  does  not  convey  the  soil;  but  the 

The  principal  case  Is  cited  In  City  of  Petersbursr  v. 

Applcgarth,  28 GratL  344.      ^^  ....^  «      ^ 

•NaviffaMe  Rivers— Power  of  Commonwealth  to  Qrant 

Bed.— For  the  proposition  that,  the  bed  of  a  navl- 
srable  river  Is  In  the  commonwealth  and  cannot  be 
erranted.  the  principal  case  is  cited  and  approved  In 
Com.  V.  Gamer,  8  Gratt  696.  707;  foot-fwte  to  French 
V.  Bankhead,  II  Gratt.  188;  Norfolk  City  v.  Cooke,  27 
Gratt.  438;  Ravenswood  v.  Fleminsrs,  22  W.  Va.  64: 
Barre  v.  Flemlnfirs,  29  W.  Va.  819.  l  S.  E.  Rep.  734. 

tOrant  of  Right  of  Way— What   Pas«es.— For   the 
proposition  that,  the  grant  of  a  right  of  way  does 


privilege  of  a  way,  to  be  conveniently  located. 

only. 
Rappahannock— To  What  Point  Navigable.— The  river 

Rappahannock  is  probably  a  navigable  river  at 

Falmouth. 
Nonnavigable    Streams— Ownership    of    Bed.^— In    a 

river  navigable,  the  owner  of  the  soil  on  one  side 

is  proprietor  of  the  bed  to  the   middle   of   the 

stream. 

In  1795,  Adam  Hunter  and  Patrick  Home, 
as  executors  and  devisees  of  James  Hunter, 
deceased,  and  James  Hunter,  another  of  the 
devisees  of  the  said  James  Hunter,  deceased, 
petitioned  the  county  court  of  Stafford  for 
leave  to  build  a  mill  '*on  their  own  land, 
lying  on  the  waters  of  the  Rappahannock, 
and  to  build  a  dam  to  abut  upon  a  rock 
within  fifty  yards  from  the  north  side  of 
said  river,  the  said  fifty  yards  being  either 
the  property  of  the  said  devisees,  or  of  the 
commonwealth."  The  jury  reported  that 
the  rock  is  about  five  and  twenty  yards 
from  the  north  bank  of  the  Rappahannock 
river;  and  that  the  erecting  of  the  mill 
would  not  be  detrimental  to  the  health  of 
the  neighbours,  nor  would  overflow  the  ad- 
joining lands,  nor  injure  the  mansion 
house,  curtilage,  office  or  garden  of  any 
person,  nor  obstruct  ordinary  navigation, 
or  the  passage  of  fish.  This  petition  was 
opposed  by  William  Richards;  and  upon 
the  12th  of  October,  1795,  the  county  court, 
on  consideration  of  the  petition,  **and  the 
evidence  produced,"  refused  leave  to  build 
the  mill;  from  which  judgment,  the  peti- 
tioners appealed  to  the  district  court ;  where, 
all  errors  in  point  of  form  being  released  by 
the  parties,  and  the  cause  agreed  to  be  tried 
upon  its  merits,  the  judgment  of  the  county 
court  was  affirmed ;  and  from  the  judgment 
of  affirmance,  the  petitioners  prayed  an  ap- 
peal to  the  court  of  appeals. 

In  1796,  William  Richards,  as  owner  of 
the  land  on  one  side  of  the  river  Rappa- 
hannock, the  bed  whereof  he  stated  to  be 
in  the  commonwealth,  petitioned  the  county 
court  of  Stafford  for  leave  to  build  a 
442  mill,  and  that  an  acre  *of  Mortimer's- 
land,  situate  in  the  said  county,  in 
an  island  in  the  river  opposite  to  the  peti- 
tioner*sland,  on  the  north  side  of  the  north 
bed  of  the  river,  might  be  condemned  aa 
an  abutment  for  a  dam  to  the  mill.  The 
jury,  upon  the  writ  of  ad  quod  damnum, 
reported  the  acre,  and  stated  that  the  lands- 
above  and  below  would  not  be  overflowed ; 
that  fish  of  passage  would  not  be  ob- 
structed, as  the  dam  would  cross  but  a 
small  part  of  the  river;  and  that  the  neigh- 
bors would  not  be  annoyed  by  the  stagna- 
tion of  the  waters.  Patrick  Home  and 
Adam  Hunter,  as  devisees  of  James  Hunter, 
opposed  the  petition,  and  filed  three  bill& 
of  exceptions,  two  of  which  were  unimpor- 
tant, and  the  third  stated,  that  Richards,  to 
prove  his  title  to  the  land  on  one  side  of 
the  river,  offered,  1.  A  grant  from  the  pro- 
prietors   of    the   Northern   Neck  to  Martha 

not  convey  the  soil  but  only  the  right  to  pass  over, 
the  principal  case  is  cited  and  approved  in  Western 
Union  Tel.  Co.  V.  Williams,  86  Va.  700,  11  S.  E.  Rep, 
loe.    See  also.  Boiling  v.  Mayor.  S  Rand.  563. 

^NoniMvlgable  Streams— Ownership  of  Bed.—Tbe 
proprietors  on  opposite  sides  of  a  nonnavigable 
stream  own  to  the  middle  of  the  bed.  For  this  propo- 
sition the  principal  case  is  cited  and  approved  In 
Western  Union  Tel.  Co.  v.  Williams,  86  Va.  700.  11  S. 
E.  Rep.  106:  Hodges  v.  Seaboard,  etc.,  R.  Co.,  88  Va. 
667.  14  S.  E.  Rep.  880.  See  also.  Hayes  v.  Bowman.  1 
Rand.  417:  Mead  v.  Havnes.  3  Rand.  S3. 
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Vicaris,  for  1260  acres  of  land,  oti  the  north 
side  of  the  Rappahannock.  2.  A  deed  from 
Martha  Todd  to  John  Dixon  for  900  acres 
of  land  on  the  north  side  of  the  river,  be- 
ginning at  the  upper  end  of  an  island; 
thence  various  courses  to  the  river  side; 
thence  along  the  river,  according  to  its 
meanders,  including  several  islands,  par- 
ticularly the  first  mentioned  is  land,  called 
Vicaris's  island,  to  the  beginning.  3. 
Another  deed  from  Todd  to  Dixon  for  the 
same  land.  4.  A  deed  from  Dixon  to  John 
Richards,  for  all  that  parcel  of  land  adjoin- 
ing Falmouth,  near  the  saw  mill,  joining 
several  lines  of  Carter,  bounded  by  those 
of  Lewis  on  the  west,  and  of  James  Hunter 
on  the  south,  the  courses  as  follows:  begin- 
ning    ,    containing    300    acres   more  or 

less,  with  all  the  islands  and  lots,  except 
those  where  the  warehouses  stand,  and  sun- 
dry others  sold  before  in  the  town  of  Fal- 
mouth. 5.  The  will  of  John  Dixon  in  1762, 
which  devises  the  upper  moiety  the  900 
acres,  including  the  island  called  Vicaris's 
island,  to  his  son  John  Dixon.  6.  The  will 
of  John  Richards,  which  devised  the  300 
acres  to  his  son  William  Richards,  the  pe- 
titioner. The  bill  of  exceptions  further 
stated,  that  the  defendants  Home  and 
Hunter,  in  order  to  prove  that  Richards  did 

not  own  the  land  upon  one  side  of  the 
443      river,  *and  that  the  bed  of   the  river 

was  not  in  the  commonwealth,  offered 
in  evidence,  1.  The  patent  to  Vicaris  for 
the  1260  acres.  2.  A  deed  from  John  Dixon, 
in  1768,  to  James  Hunter,  for  **all  that 
parcel  or  slipe  of  land  lying  in  King  George 
county,  on  the  flats  of  Rappahannock  river, 
beginning  at  the  edge  of  the  river  at  the 
mouth  of  the  said  Dixon's  mill  run,  on  the 
upper  side  thereof,  at  the  point  of  a  large 
rock,  thence  running  up  the  river  to  the 
foot  of  the  hill  opposite  to  the  lower  end  of 
Vicaris*s  island,  thence  back  from  the  river 
a  sufificient  distance  to  make  a  road  of  a 
proper  width  for  two  waggons  to  pass  each 
other,  thence  keeping  the  same  distance 
from  the  river  down  a  parallel  course  with 
the  river  to  the  said  mill  run,  so  that  the 
distance  between  the  river  and  the  back 
line  shall,  in  no  place,  exceed  the  distance 
that  is  between  the  spring  below  the  over- 
seer's house,  and  the  river,  which  spring, 
and  the  wood  that  is  in  the  said  slipe  of 
land,  the  said  John  Dixon,  for  the  consid- 
eration aforesaid,  doth  hereby  bargain  and 
sell  unto  the  said  James  Hunter,  his  heirs 
and  assigns,  all  his  right  and  title  to  cer- 
tain rocks  and  islands  in  the  river  aforesaid, 
to  the  extent  of  fifty  yards  from  the  river 
side,  to  begin  from  the  upper  side  of  Fal- 
mouth ferry,  and  to  go  as  far  up  the  river  as 
to  the  smooth  water  between  Vicaris's  island 
and  the  main  land  in  King  George  county, 
but  so  as  not  to  extend  into  Vicaris's  island, 
for  the  purpose  of  rendering  the  said  river 
navigable  for  batteaux,  by  a  canal  to  his, 
the  said  James  Hunter's,  forges,  reserving 
to  the  said  John  Dixon,  the  free  use  of  the 
said  canal  for  the  service  of  his  plantation, 
and  liberty  to  have  access  to  the  river  for 
the  benefit  of  the  water  at  all  convenient 
places  within  the  bounds  aforesaid :  to  have 
and  to  hold  the  said  parcel  or  slipe  of  land, 
rocks  and  islands  herein  described,  and 
•-tended  to  be  conveyed  under  the  reserva- 


tions aforesaid,  to  the  said  James  Hunter, 
his  heirs  and  assigns,  forever."  To  which 
deed  there  is  a  memorandum  annexed,  set- 
ting forth  as  follows:  *'It  is  the  true  intent 
and  meaning  of  the  parties,  that  the  said 
James    Hunter  and    his    heirs,    shall 

444  have  the  *privilege   of  extending  the 
waggon  road    from  the  bottom  of  the 

hill  opposite  to  the  lower  end  of  Vicaris's 
island,  as  far  as  the  forge ;  and  that  exclu- 
sive of  the  within  consideration,  the  said 
John  Dixon,  while  the  said  James  Hunter's 
mill  is  kept  up,  to  grind  toll  free,  when 
required,  all  the  wheat  and  corn  used  in 
the  said  John  Dixon's  family  while  he  re- 
sides in  Fredericksburg  or  King  George 
county,  and  also  to  grind,  at  the  said  James 
Hunter's  mill,  toll  free,  or  the  use  of  the 
plantation  in  King  George  county,  adjoin- 
ing Falmouth,  while  himself  or  family  pos- 
sess it,  and  no  longer."  The  probate  of 
this  deed  in  the  general  court,  is  as  follows: 
^*This  indenture  and  the  memorandum  of 
livery  of  seizin,  thereunder  written,  were 
proved  by  the  oaths  of  George  Mitchell, 
Henry  Mitchell  and  Neil  M'Coul,  witnesses 
thereto,  and  together  with  the  plat  annexed, 
are  ordered  to  be  recorded."  The  plat  con- 
sists of  a  sketch  of  the  river,  and  a  line 
parallel  to  it  at  eight  poles  distance.  The 
parallel  line  is  terminated  at  one  end,  by  a 
line  from  a  rock  on  the  main  land,  to  a  rock 
in  the  river  nine  poles  distant  from  the 
water's  edge;  and  at  the  other,  by  a  line 
from  the  main  land  to  some  rocks  one  pole 
distant  from  the  water's  edge,  where  Hun- 
ter's and  Dixon's  lands  join,  containing 
about  nine  acres  of  land  and  ten  acres  of 
rocks,  &c.  The  same  witnesses  attest  the 
deed  and  the  plat.  3.  A  deed  from  Thornton 
to  James  Hunter  for  an  acre  of  land  a  few 
yards  from  Vicaris's  island.  4.  The  will 
of  James  Hunter  under  which  the  peti- 
tioners claimed.  5.  A  deed  from  Dixon  to 
James  Hunter  for  seven  acres  of  land;  a 
waggon  road  or  highway  from  Falmouth  to 
Hunter's  iron  works,  through  the  lines  of 
Dixon  from  which  the  seven  acres  are 
taken  as  the  road  now  lies ;  and  a  lot  in 
Falmouth.  A  witness  proved  that  there 
was  a  sufficient  distance  for  a  road  between 
Richard's  foundation  for  his  mill,  and  the 
river.  The  county  court,'  in  April  1797, 
granted  leave  to  Richards  to  build  the  mill ; 
from  which  judgment.  Homes  and  Hunter 
appealed  to  the  district  court;  where,  the 
parties  having  released  all   errors  as 

445  to  form,  the  judgment  of  *the  county 
court   was    affirmed;    and    from   the 

judgment  of  affirmance.  Homes  and  Hunter 
appealed  to  the  court  of  appeals. 

Both  causes  were  argued  together  in  the 
court  of  appeals. 

For  the  appellants  it  was  contended,  that 
the  circumstances  of  the  case  were  so  com- 
plicated, that  a  jury  ought  to  have  been 
empanneled  to  try  the  title.  That  as  the 
deed  and  memorandum  were  both  upon  the 
same  paper,  the  memorandum  was  to  be 
taken  as  part  of  the  deed,  Dougl.  10;  and 
consequently  that  the  land  upon  the  main 
as  described  in  the  memorandum  and  plat 
passed  by  the  deed  to  Hunter;  and  defeated 
the  pretensions  of  Richards.  That,  if 
Richards  had  been  proprietor  of  the  land  on 
one   side   of   the  river,  he  would  not  have 
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been  entitled  to  petition,  as  the  bed  was 
neither  in  himself,  nor  in  the  common- 
wealth. That  the  inquisition  was  de- 
fective, and  did  not  conform  to  the 
directions  of  the  act  of  assembly;  for  it 
merely  states  that  the  neighbours  would 
not  be  annoyed  by  the  stagnation  of  the 
waters ;  but  says  nothing  as  to  their  health ; 
nor  the  manner  in  which  the  obstruction  to 
lish  of  passage  was  to  be  prevented. 

For  the  appellees,  it  was  said,  that,  if 
Richards' s  mill  would  be  convenient,  it 
ought  to  be  granted;  for  a  man,  having 
lands  on  one  side  of  the  river  only,  may 
build  a  mill.  That  the  land  upon  the  river 
belonged  to  Richards,  and  not  to  Hunter; 
for  the  deed  to  Hunter  did  not  convey  the 
land,  but  merely  a  right  of  way,  3  Bac. 
Ab.  54;  2  Stra.  1004:  which  did  not  include 
the  soil,  but  a  right  ,to  compensation,  if 
refused.  That  the  court  were  not  bound  to 
empanel  a  jury  to  try  the  title,  although  it 
might  not  have  been  error,  if  they  had  done 
so.  That  the  bed  of  the  river  was  in  the 
commonwealth,  as  it  was  a  navigable 
stream ;  and  therefore  incapable  of  being 
granted  to  an  individual. 

Cur.  adv.  vult. 
446  *ROANB,     Judge.      The    deed    to 

Hunter  conveyed  a  fee  simple  in  all 
the  lands  it  professed  to  grant ;  but  those 
were  the  enumerated  parcels  only,  and  not 
any  others.  The  parties,  however,  appear  to 
have  afterwards  thought  that  there  would  be 
a  convenience  in  continuing  the  road  from 
Vicaris's  island  to  the  forge;  and  there- 
fore the  memorandum  was  made;  but  that 
stipulated  for  a  right  of  way  merely,  and 
did  not  convey  the  soil ;  which  consequently 
passed  by  the  deed  to  Richards.  It  is  said, 
in  opposition  to  this,  that  the  plat  annexed 
to  Hunter's  deed  passed  the  lands  con- 
tained within  the  lines  there  laid  down ; 
and  that  these  comprehend  the  land  claimed 
by  Richards  as  the  place  for  erecting  his 
mill :  but  that  is  an  unreasonable  construc- 
tion, and  would  take  in  part  of  Dixon's 
other  lands;  which  I  presume  would  hardly 
be  contended  for.  As  Richards's  grant  ex- 
tends to  the  edge  of  the  river,  he  neces- 
sarily has  the  land  on  one  side  of  it;  but  it 
is  not  clear  to  whom  the  bed  of  the  river 
belongs ;  for  it  is  not  stated,  in  the  pro- 
ceedings, whether  the  stream  is  navigable 
iri  those  parts  or  not.  If  it  be,  it  is  plain 
that  the  bed  is  not  in  the  appellants,  as  the 
soil  of  navigable  rivers  cannot  be  granted: 
And  if  it  be  not  navigable,  then  the  bed  is 
not  comprized,  in  terms,  in  the  deed  to 
Hunter,  and  the  contiguous  land,  upon  the 
main,  did  not  belong  to  him ;  so  that  either 
way  the  appellants  are  not  entitled  to  it. 
The  bed  must  therefore  be  either  in  Rich- 
ards, as  proprietor  of  the  main  land,  and 
consequently  owner  to  the  middle  of  the 
river,  or  in  the  commonwealth,  as  a  public 
highway  for  all  the  community :  which  last 
is  probably  the  case.  But  the  enquiry  is 
unimportant;  for  Richards,  whether  the 
bed  be  in  himself  or  in  the  commonwealth, 
may,  in  either  event,  exercise  full  dominion 
over  the  place  through  which  the  right  of 
passage  is  claimed,  although  the  appellants 
will  be  entitled  to  redress,  if  the  way  should 
ever  be  refused  them.  There  is  then,  no 
objection    to  Richards's  petition  upon  the 


score  of  title  to  the  land  where  he  purposes 

to  erect   his  mill.     And,  upon   the   merits, 

independent   of   the    title,  I  think    he  has 

the    best    claim    to    preference;    not 

447  *only,  because  his  land   is  of  greater 
extent,    and    situated    on    the  main, 

which  seems  more  consistent  with  the  views 
of  the  legislature;  but  because  his  ad- 
versaries have  two  mills  in  the  neighbor- 
hood already,  which  looks  like  monopoly. 
I  think  therefore  that  Richards  ought  to 
have  leave  to  build  his  mill ;  for  if  the  ex- 
ceptions to  the  inquisition  were  more 
substantial  than  the  appellants'  counsel 
represents  them  to  be,  they  are  all  released. 
Whether  the  appellants  should  have  leave 
to  build  a  mill  upon  their  petition  also,  may 
depend  upon  evidence  not  before  the  court ; 
and  therefore,  if  they  wish  for  an  oppor- 
tunity to  procure  it,  I  am  disposed  to  in- 
dulge them ;  but,  in  the  mean  time,  I  think 
the  judgment  in  the  other  case  ought  to  be 
affirmed. 

CARRINGTON,  Judge.  Hunter  himself 
seems  to  have  been  of  opinion  that  he  had 
the  privilege  of  a  road  only;  and  the  claim 
to  the  soil  appears  to  have  been  an  after 
thought.  Richards's  land,  by  the  terms  of 
his  deed,  extends  to  the  water's  edge;  and, 
although  it  is  subject  to  Hunter's  right  of 
way,  that  does  not  prevent  him  from  the 
use  of  the  land  in  every  other  respect;  for 
if  Hunter's  representatives  are,  at  any 
time,  obstructed  in  the  enjoyment  of  their 
privilege,  they  will  be  entitled  to  redress 
by  a  suit  for  compensation  in  damages,  or 
for  some  reasonable  provision  for  a  passage, 
and  not  to  the  exclusive  occupation  of  the 
soil,  in  this  particular  place.  There  is 
consequently  no  objection  to  the  petition  of 
Richards  upon  that  fifround.  The  bed  of  the 
river  is  probably  in  the  commonwealth,  and 
therefore  could  not  be  conveyed.  But  it  is 
not  necessary  to  decide  that  question  in  this 
case ;  for  as  the  bed  is  not  comprized  in  the 
deed  to  Hunter,  it  must  be  in  Richards  as 
owner  of  the  land  on  one  side,  if  the  river 
be  not  navigable;  or  in  the  commonwealth, 
if  it  is ;  and  either  will  authorize  the  ap- 
plication of  Richards.  As  to  Home's  peti- 
tion, but  little  was  said  about  it.  He 
shews  no  title  to  any  thing  but  the  rocks; 
which  were  probably  conveyed  for  a  partic- 
ular purpose,  namely,  that  of  being  re- 
moved,    in    order    to     be     used     as 

448  materials  *for  building  at  some  other 
spot,  and  not  as  a  site   for  erecting  a 

mill;  and,  if  so,  the  appellants  have  noth- 
ing to  rest  upon.  But  I  give  no  opinion 
upon  that  point  now,  and  shall  be  ready  to 
hear  further  evidence  upon  it.  In  the  mean 
time,  however,  I  think  the  judgment  in 
the  other  case  ought  to  be  affirmed. 

PENDLETON,  President.  The  objec- 
tions to  the  inquisition  are  so  far  from  be- 
ing substantial,  that  they  scarcely  amount 
to  informality :  But  be  that  as  it  may,  mat- 
ters of  form  are  all  released^  and  therefore 
the  objections  fail.  Whether  the  court 
could  have  directed  a  jury  to  try  the  title,  I 
shall  not  decide  until  the  argument  in  the 
case  of  Wood  v.  Boughan,  is  over:  but,  if 
they  had  the  power,  they  were  clearly  not 
obliged  to  exercise  it;  and  therefore,  the 
exception  upon  that  ground,  cannot  be  sus- 
tained.   The   observation    of   the  counsel, 


783 


4  CALL 


Virginia  Reports,  Annotatbd. 


449-461 


that  the  law  violates  private  rights  and 
should  be  construed  strictly,  has  but  little 
weight  with  me;  for  none  of  the  private 
rights  assailed  by  the  act,  are  in  contro- 
versy. It  might  have  applied  to  Mortimer, 
or  to  the  appellants,  if  their  lands  would  be 
overflowed  by  the  erecting  of  Richards 's 
mill ;  but  nothing  of  that  sort  appears,  and 
therefore  the  observation  falls  to  the 
ground.  These  works  are  of  importance  to 
the  public ;  and  should  be  favoured  when 
not  inconsistent  with  private  rights,  in  the 
view  of  the  legislature.  The  real  question, 
then,  in  this  case  is.  Whether  Richards  is 
well  founded  in  his  application  for  leave  to 
build  a  mill?  and  that  depends  upon  the 
rights  of  the  parties.  His  title  to  the  land 
on  which  he  means  to  erect  his  mill,  is 
clear;  for  the  deed  to  Hunter  only  grants 
certain  enumerated  parcels,  of  which  the 
land  of  Richards  is  not  one,  and  the  mem- 
orandum and  plat  do  not  change  the  nature 
of  the  conveyance;  as  the  first  merely  stip- 
ulates for  a  right  of  way,  and  the  latter, 
the  limits  within  which  it  is  to  be  enjoyed ; 
but  neither  passes  the  soil.  A  right  of 
way  then,  is  all  that  the  appellants  have ; 
and  what  is  the  effect  of  such  a  privilege? 
Although  Hunter's  representatives 
449  may  have  *a  right  to  point  out  a  par- 
ticular way,  having  due  regard  to 
convenience^  yet  that  does  not  hinder  the 
proprietor  from  exercising  his  rights  as 
owner  of  the  land.  Whenever  a  request 
for  the  way  is  made,  the  claims  of  the  ap- 
pellants may  be  discussed,  and  the  location 
of  the  road  settled ;  but,  in  the  meantime, 
Richards  is  entitled  to  the  full  exercise  of 
his  rights,  as  proprietor  of  the  soil.  This 
brings  us  to  enquire  to  whom  the  bed  of  the 
river  belonged.  It  is  not  stated  in  the  pro- 
ceedings, whether  the  stream,  a{  this  place, 
is  navigable  or  not;  but  it  is  certain  that 
the  bed  was  either  in  Dixon,  or  the  com- 
monwealth. If  in  Dixon,  he  did  not  mean 
to  convey  it  to  Hunter;  for  his  grant  was 
only  of  the  rocks,  the  islands,  and  perhaps 
the  land  under  the  rocks,  but  not  the  bed 
of  the  river :  and  if  so,  then  it  was  em- 
braced by  the  grant  to  Richards,  or  else  it 
is  in  the  commonwealth,  as  a  public  high- 
way, never  granted,  because  incapable  of 
being  appropriated  to  the  use  of  a  single 
individual.  But  it  is  altogether  immate- 
rial, whether  the  bed  was  in  the  common- 
wealth, or  in  Richards :  for,  in  either  case, 
the  latter,  owning  the  contiguous  land,  was 
authorized  to  apply  to  the  court  for  leave 
to  build  a  mill.  As  to  the  petition  of 
Home,  upon  the  records,  taken  separately, 
there  would  appear  to  be  no  reason  to  op- 
pose it;  but,  taken  together,  it  does  not 
seem  either  necessary,  or  reasonable,  to 
erect  both  mills.  In  questions  concerning 
the  grant  of  a  privilege,  diffusion  into  sev- 
eral hands,  instead  of  a  monopoly  in  one, 
is  desirable:  and,  therefore,  as  Hunter's 
representatives  appear  to  have  two  mills  in 
that  neighbourhood  already,  I  think  Rich- 
ards's  should  be  preferred.  But  I  do  not, 
by  this,  mean  to  preclude  the  appellants; 
for,  if  they  can  shew  the  propriety  of 
granting  them  leave  to  build  another  mill, 
I  shall  be  ready  to  hear  them.  I  think 
proper   to   mention,    however,    that   I  also 


have  some  doubts  whether  the  deed  to 
Hunter  passed  the  land  under  the  rocks; 
which  appear  to  have  been  conveyed  for  the 
purposes  of  masonry  and  objects  at  other 
places,  instead  of  a  site  for  a  mill;  and  if 
so,  the  petition,  in  this  case,  is  entirely 
defeated,  as  the  petitioners  would  not 
450  be  the  owners  *of  the  land  on  either 
side  of  the  stream;  and,  therefore, 
could  not  satisfy  the  requisitions  of  the  act 
of  assembly. 

The  judgment,  in  the  case  of  Richards's 
petition,  is  to  be  affirmed,  and  the  other 
case  continued. 

Judgment,  in  the  case  of  Richards's  pe- 
tition, unanimously  affirmed. 

In  the  case  of  the  petition  of  Hunter's 
representatives,  PENDLETON,  President, 
delivered  the  resolution  of  the  court  as  fol- 
lows: 

Home  V.  Richards,  was  thought  to  have 
been  settled  by  the  former  decision ;  but 
the  parties  desired  to  be  heard  on  the  evi- 
dence; and  the  only  question  now  is, 
whether  the  mill  would  be  injurious?  The 
witnesses  are  divided ;  and  the  county  court 
and  district  court,  sitting  in  the  neighbour- 
hood, have  both  decided  that  it  would ;  and 
there  is  nothing  before  this  court  to  cun- 
travene  that  opinion.  Therefore,  the  judge- 
ment of  the  district  court  must  be  affirmed. 

Judgment,  in  the  case  of  Hunter's  repre- 
sentatives, affirmed. 


Gordon  v.  Harvey. 

[April.  1799.] 
New  Trial*— Newly-Discovered  Eytdence— Fallare  te 
Apply  for  Continuance.— If  a  party  believes  he  can 
procure  other  testimony,  be  shoold  move  for  a 
continuance  of  the  cause ;  and  not  wait  until  tbere 
is  a  verdict  asrainsthim,  and  then  brinflr  it  forward 
as  ffround  for  a  new  trial,  after  having  taken  bis 
chance  with  the  Jnry. 

Gordon  brought  detinue  in  the  district 
court,  against  Harvey  for  a  slave.  Plea, 
non  detinet,  and  issue.  Verdict  and  judg- 
ment for  the  defendant.  The  plaintiff  filed 
a  bill  of  exceptions,  which  stated,  that  it 
appeared,  that  the  slave  sued  for  was  pur- 
chased, by  the  plaintiff,  of  John 
451  Heath ;  *who,  at  the  time  of  the  trial, 
was  attending  his  duty,  as  a  member 
of  congress,  in  Philadelphia;  but  was 
eventually  interested  in  the  final  determi- 
nation of  the  suit.  That  it  appeared,  that 
the  question  of  right  to  the  slave  greatly 
depended  upon  information  to  be  obtained 
from  the  said  Heath.  That  the  plaintiff 
moved  for  a  ^new  trial  upon  payment  of 
costs,  and  upon  condition,  that  he  should 
prove  to  the  satisfaction  of  the  court,  that 
the  defendant  had  delivered  possession  of 
the  slave,  to  Heath,  after  the  sale;  and  had 
received  part  of  the  purchase  money.  But 
that  the  court  refused  the  new  trial,  and 
gave  judgment  for  the  defendant. 

The  plaintiff  appealed  to  the  court  of  ap- 
peals. 

The  judgment  of  the  district  court  was 
affirmed :  and  by  PENDLETON,  President, 
If  there  was  any  real  ground  to  believe,  that 
other  testimony  could  have  been  procured, 
the  plaintiff  should  have  moved  the  district 
court  for  a    continuance  of  the  cause;  and 

*See  monoffrapbic  note  on  "New  Trials." 
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not  have  waited  until  a  verdict  was  ren- 
dered against  him ;  and  then  bring  it  for- 
ward as  ground  for  a  new  trial,  after  having 
taken  his  chance  with  the  jury. 

Kingv.  M'Daniel. 

[April,  1799.1 

Assumpsit— Qround  of  Action— Tort.*— Tort  may  be 

the  g^round  of  assumpsit,  and  will  support  an  ac- 
tion founded  on  the  promise. 
Anendment-  Misjoinder  of  Actlon^Assumpsit— Pies  of 
Not  QuUty.t— If  to  a  declaration  cbarcrlnsr  a  tort, 
with  an  assumpsit  upon  it.  tbe  defendant  pleads 
not  snilty,  it  will  be  srood  after  verdict,  notwitb- 
standinff  tbe  double  aspect  of  tbe  declaration,  and 
tbe  Irrelevancy  of  tbe  issue  to  tbe  assumpsit. 

The  declaration  in  this  case  was  veiry 
unusual,  and  jumbled  a  variety  of  things 
together,  the  whole  amount  of  which  was, 
that  the  defendant  had  taken  away  a  hogs- 
head of  tobacco  belonging  to  the  plaintiff. 
After  which,  it  charged,  that  the 
452  '^defendant,  in  consideration  of  the 
injury  done  the  plaintiff,  ^* promised 
to  pay  him  whatsoever  the  same  would  rea- 
sonably amount  to:"  which  it  averred  was 

£ ;  and  that  the  defendant   had    notice 

of  it ;  but  refused  to  pay,  to  the  plaintiff's 
damage  £500,  Plea,  not  guilty ;  and  issue. 
Verdict  and  judgment  for  the  plaintiff  in 
the  district  court. 

The  defendant  appealed  to  the  court  of 
appeals. 

The  appellant's  counsel  objected,  that 
this  was  an  attempt  to  join  trespass  and 
assumpsit  in  the  same  action ;  which  the 
law  would  not  permit.  That  the  declaration 
was  not  precise  enough  to  constitute  any 
specific  charge;  or,  if  any,  it  was  of  a 
double  aspect,  and  might  be  taken,  indefi- 
nitely, upon  the  tort,  or  the  assumpsit. 
That,  if  it  was  the  first,  the  action  was 
misconceived,  as  it  should  have  been  tres- 
pass; and,  if  it  was  assumpsit,  then  the 
issue  was  immaterial,  as  it  did  not  apply 
to  the  charge  in  the  declaration,  and  conse- 
quently did  not  decide  the  question  in  con- 
troversy. 

PENDLETON,  President.  May  not  tort 
be  a  sufficient  ground  whereon  to  found 
assumpsit? 

By  the  appellant's  counsel.  The  court 
did  not  appear  to  admit  it  in  Winston  v. 
f'rancisco,  2  Wash.  187. 

IvTONS,  Judge.  That  case  was  decided 
upon  the  want  of  an  averment  of  a  promise. 

CARRINGTON,  Judge.  Winston  v.  Fran- 
cisco was  determined  expressly  upon  the 
ground  that  no  assumpsit  was  alleged. 

PER  CUR.     Affirm  the  judgment. 


453 


*Tabb  V.  Boyd. 

[November,  1800.] 


HoslNUid  and  Wife.^— Tbe  busband  is  not  liable  for 

bis  wife's  debt  after  ber  decease. 
Bvldcnce— Settlement  of  Quardian's  Account  by  Court| 

—Settlement  of  a    ffuardian*s   account,   hy   tbe 

*See  monofrrapblc  note  on  "Assumpsit"  appended 
to  Kennaird  v.  Jones.  9  Oratt.  183. 

-t^Amendment— Plea  of  Not  Qulity  In  Covenant.— A 
plea  of  not  miUty  to  an  action  of  covenant  is  cured 
by  a  verdict    Hunnicutt  v.  Cirsley,  1  Hen.  &  M.  153. 

Tbe  principal  case  is  cited  in  Gray  v.  Kemp.  88 
Va.  203,  16  S.  E.  Rep.  225. 

See  monofirrapbic  note  on  "Amendments"  appended 
to  Snead  v.  Coleman.  7  Gratt.  SCO. 

^Husband  and  Wife.— See  monofirrapbic  note  on 
"Husband  and  Wife"  appended  to  Cleland  v.  Wat- 
son.  10  Gratt.  ISO. 

if  Settlement  of  Comnii«aioner*4  Accounts— Bill  to  5ur- 


count}'  court,  is  evidence,  as  tbe  voucbers  may  be 
lost. 
Quardian  —  Interest  Refused— Case  at  Bar.— Interest 
refused,  under  tbe  circumstances,  asrainst  a? uard* 
ian  for  tbe  misconduct  of  bis  wife  as  executrix 
of  ber  first  busband,  before  ber  marriage  witb 
tbe  sruardian. 

Tabb  as  son,  heir  and  administrator  de 
bonis  non,  of  John  Tabb,  brought  a  suit 
in  chancery  in  the  county  court  of  Mecklen- 
burg against  Ferrel  and  wife,  executors  of 
Noah  Dortch,  and  Alexander  Boyd  acting 
executor  of  Richard  Swepston  deceased. 
The  bill  states,  that,  in  July  1775,  the  said 
John  Tabb  died  intestate,  leaving  Mary 
Tabb  his  tvidow,  who,  with  Dortch,  took 
administration  on  his  estate.  That  Dortch 
died  in  1781.  That  the  widow  married 
Swepston  in  1779,  and  died  in  1783.  That, 
soon  after  the  marriage,  Swepston  was 
appointed  the  guardian  of  the  plaintiff,  and 
continued  so  until  1783.  That  Swepston 
died  in  1787,  and  left  Boyd  and  Simms  his 
executors,  but  that  Simms  never  qualified. 
That  Dortch 's  own  administration  account 
was  recorded  by  the  court ;  which  the  plain- 
tiff refers  to ;  but  says  it  is  objectionable 
in  a  variety  of  instances,  and  that  no 
account  of  the  administration,  by  Mary 
Tabb  during  her  widowhood,  has  ever 
been  returned  by  any  body.  That,  in  No- 
vember 1780,  an  order  was  procured  by 
Swepston  for  his  wife's  dower  in  the  slaves 
and  thirds  in  the  personal  estate ;  but  that 
the  same  was  executed  improperly.  That 
Swepston  held  the  whole  of  the  lands,  but 
had  rendered  no  account  of  the  profits, 
under  pretence  that  dower  had  not  been  as- 
signed to  his  wife,  although,  as  guardian, 
it  was  his  duty  to  have  had  it  done. 

The  answer  of  Boyd  states,  than  he  knows 
nothing  of  the  transactions  prior  to  the 
marriage.  That  Swepston  regularly  settled 
his  guardian's  accounts  with  the  court. 
That  the  widow  had  a  right  to  remain  in 
the  mansion  house  till  dower  was  assigned 
her;  and  refers  toSwepston*s  account 
454  *of  his  administration  after  the  mar- 
riage. That  the  assignment  of  the 
dower,  in  the  slaves  and  thirds  in  the  per- 
sonal estate,  was  agreeable  to  the  custom 
of  the  country;  and  that  the  maintenance 
of  the  children,  the  improvements  put  upon 
the  lands,  and  the  management  of  the 
estate,  were  of  greater  value,  than  all  the 
benefits,  which  Swepston  ever  received 
from  the  property. 

It  appears  by  the  exhibits  that  Swepston 
was  appointed  guardian  in  July  1779;  and 
that  he  returned  the  accounts  of  his  guard- 
ianship annually  to  the  court;  who  ex- 
amined and  recorded  them.  Several 
depositions  prove  the  yearly  value  of  the 
plantation  and  slaves,  and  that  Swepston 
cleared  land  as  he  pleased. 

The  court  referred  the  accounts  to  com- 
missioners;   who    allowed  £2S  per  annum 

■■■■■  ■■■■■■■■!  1  ■     I— W^i^—  ■  .    ■  ■    —  —      M     ■  M  — ^— i   #■■■■■     ■       .         ■      ,  , 

chanre    and  Falsify— Lost   Vouchers— Presumption.— 

In  Campbell  v.  Wblte,  14  W.  Va.  143,  it  is  said  ; 
"Tbe  court  therefore  startlng^  witb  tbe  presump- 
tion, that  tbe  ex  parte  settlement  made  by  Stone 
was  prima  facie  correct,  and  erulded  also  by  tbe 
principle  as  laid  down  in  McCall  v.  Peacby's 
Adm'r,  3  Munf.  288,  and  Tabb  v.  Boyd.  4  Call  4.'>3. 
tbat  voucbers.  whlcb  cannot  be  produced  on  the 
new  settlement,  upon  a  bill  tosurcbarfire  and  fal- 
sify a  former  settlement,  may  be  presumed  to 
have  existed."  See  also,  note  to  Backhouse  v. 
Jett.  2  Fed.  Cas.  322.  where  the  principal  ca-se  is 
cited. 
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rent  for  the  lands,  and  reported  a  balance 
in  favour  of  Tabb,  upon  all  the  accounts, 
of  £6S9.  10.  8^. ;  but,  from  that  sum, 
12,5%lbs.  of  tobacco,  due  to  Swepston,  were 
to  be  deducted. 

Upon  the  coming  in  of  the  report,  the 
county  court  decreed,  that,  after  deducting 
the  sales  made  by  Dortch  in  November 
177S»  and  October  1777,  of  part  of  the  per- 
sonal estate  and  such  articles  as  were  proved 
to  have  come  to  the  hands  of  the  plaintiff, 
the  defendant  Boyd  should  pay  the  amount 
of  the  appraisement,  without  interest. 
That  the  assignment  of  the  dower  in  the 
slaves  and  thirds  in  the  personal  estate 
should  be  set  aside.  That  the  rent  of  the 
lands  should  be  fixed  at  ;£16.  13.  4.  with 
interest.  That,  as  to  the  slaves  hired 
out,  the  profits  should  be  ascertained  by 
the  actual  hires ;  and,  as  to  those  not  hired 
out,  by  the  testimony  in  the  cause.  That 
the  maintenance  of  the  children  should  be 
according  to  certain  rates :  And  other  com- 
missioners were  directed  to  state  an  ac- 
count agreeable  to  those  principles. 

The    last    mentioned   commissioners   re- 
ported ;f602.    14.   6.    including   interest  on 
the  profits  of  the  lands  and  slaves,    due   to 
the    plaintiff;    and   13,177lbs.    of    tobacco, 
including  interest,  due  to   Swepston. 
455         *Upon  that  report,  the  county  court 
fixed   the   value   of    the   tobacco  due 
Sweftaton    at  20s.  per  cwt.,  and,  deducting 
the  amount,  from    the  ;f602.  14.  6.,  decreed 
the  balance  (being  ;^470.  19.)  to  be  paid  by 
Boyd,    with    interest    from  December  1787, 
till  payment,  together  with  the  costs  of  the 
suit.     From  which  decree  Boyd  appealed  to 
the    high  court  of  chancery;  where  the  de- 
cree of  the  county  court   was  reversed,  and 
a  new    account   ordered   to   be    taken  by  a 
commissioner;  who  made  a  report,  wherein 
he  debited  Swepston  and   his  wife,  accord- 
ing to  the  appraisement,  with  the  personal 
estate    which  came  to  their   hands,  includ- 
ing the  crop  of  1775,  and   with   the  rent  of 
the  lands  at  ;f 25  per  annum,  and  the  profits 
of    the    slaves    according    to  the    chancery 
tables,  without  interest  on  either;  but  cred- 
ited  them,  1.  With  the  sales  by  Dortch,  at 
the    nominal     amount.     2.  With    jC^AS    for 
some    other  charges  extracted  from  the  ac- 
count of  Dortch.     3.  With  the  sums  paid  to 
the  creditors  of  the  intestate.     4.  With  the 
maintenance   of   the  children  of  the  dece- 
dent.     5.   With    dower    in    the    lands   and 
slaves.    6.  With    the  articles  delivered    to 
the  plaintiff  and  to  Gregory  his  subsequent 
guardian,    at  the  value  when   so  delivered 
only,  and  not  at  the  appraised  value,    mak- 
ing the  balance   in   January   1779  against 
Mrs.  Tabb,  but,  in  1784  and  1787,  in  favour 
of  Swepston. 

Tabb  excepted  to  this  report  of  the  com- 
missioner, 1.  Because  the  profits  of  the 
slaves  were  stated  by  the  chancery  tables, 
instead  of  the  evidence.  2.  Because  the 
rent  of  the  lands  was  fixed  too  low.  3. 
Because  the  £3St  extracted  from  Dortch 's 
account,  ought  not  to  have  been  credited  to 
the  defendant,  as  it  arose  from  the  hire  of 
two  slaves  and  the  rent  of  a   piece  of  land. 

4.  Because  £6,  5.  had  been  improperly   de- 
ducted out  of  the  hire    of   carpenter   Jack. 

5.  Because    the    credits   for    the    sales    by 
Dortch,  was  unjust  as  to  the  amount,  inas- 


much as  the  first  certainly,  and  the  second 
probably,  exceeded  the  prices  of  the  same 
articles  in  the  appraisement,  which  was 
the  standard  of  debit  for  the  personal  es- 
tate, and  the  plaintiff  had  not  anthor- 

456  ized   the  extension  *at   the  nominal 
amount  of  that  part  of   the  proceeds 

of  the  said  sales  which  was  received  by 
Mrs.  Tabb,  from  Henry  Creedle.  6.  Be- 
cause full  allowance  was  not  made  to  the 
plaintiff  for  sir  Peyton  Skipwitb's  bond. 
7.  Because  more  money  was  charged  to  the 
plaintiff  when  he  went  to  Richmond,  than 
he  received.  8.  Because  the  sums  charged 
as  paid  to  M'Kee,  were  allowed  without 
vouchers.  9.  Because  ;^5.  10.  8.  and 
£2.  10.  8.  were  charged  as  paid  to  Speed; 
whereas  the  £S,  10.  8.  only  were  paid  by 
Swepston.  10.  Because  the  charge  for  the 
carriage  to  Petersburg  of  two  hogsheads  of 
tobacco  received  by  Gregory,  was  improper. 
11.  Because  the  commissioner  had  made  no 
allowance  at  all  to  the  plaintiff  for  interest. 

Upon  these  exceptions,  the  commissioner 
made  another  report,  wherein  he  credits 
the  profits  of  the  slaves  according  to  the 
testimony ;  adheres  to  the  rent  of  ;^25  per 
annum,  for  the  rent  of  the  lands;  says  that 
the  ;^35  were  properly  credited  from  Dortch's 
account;  because,  if  Mrs.  Tabb  was  to  be 
charged  with  the  profits  of  the  lands  and 
slaves,  she  ought  to  have  credit  for  such 
of  them  as  were  received  by  Dortch ;  but 
for  reasons  assigned  by  him,  ]^10  were  taken 
from  the  item.  Insists,  that  the  £6.  5.  is 
rightly  charged ;  that  the  sales  by  Dortch 
should  stand  at  the  nominal  amount;  that 
the  debit  for  sir  Peyton  Skipwith's  bond 
stood  right ;  that  the  charges  against  the 
plaintiff  when  he  went  to  Richmond,  were 
partly  admitted  by  himself,  and  the  rest 
were  taken  from  the  guardian's  account, 
as  audited  in  the  county  court ;  that  the 
payments  to  M*Kee,  were  supported  by  his 
deposition ;  that  the  £S,  10.  8.  was  allowed 
by  the  guardian's  account,  but,  for  reasons 
assigned  by  him,  the  £2,  10.  8.  are  credited 
to  the  plaintiff;  that  the  carriage  of  the 
tobacco  was  charged  on  the  evidence  of 
Gregory,  but  is  debited  to  the  defendant  in 
the  second  report;  and  that  interest  is 
never  allowed  on  profits. 

At  the  request  of  Tabb,  the  commissioner 
made  a  third  statement  upon  the  principles 
contended   for    by  the   plaintiff ;  but  disal- 
lowing interest  upon  the  annual  bal- 

457  ances  of  the  guardian's  ^accounts,  as 
well  aa  upon  the  balance  against  Mrs. 

Tabb  in  1779 ;  and  rejecting  all  interest  until 
the  1st  of  January,  1785,  being  one  year  from 
the  expiration  of  Swepston 's  guardianship. 
Upon  these  reports,  the  chancellor  de- 
creed, 1.  That  Swepston,  as  husband  of  his 
wife,  was  not  accountable,  after  her  death, 
for  her  misconduct  in  the  administration; 
but  that  he  was  accountable,  as  guardian, 
for  what  actually  came  to  her  hands,  as  he 
ought  to  have  had  the  account  audited  in 
his  lifetime.  3.  That  ;f30  per  annum 
should  be  allowed  for  the  rent  of  the  lands; 
and  that  the  crop  of  -  1775,  should  be  ac- 
counted for.  4.  That  the  sales  by  Dortch 
should  be  reduced  by  the  scale  of  deprecia- 
tion. 5.  That  the  chancery  tables  should 
be  adhered  to  only  where  the  actual  profits 
of  the  slaves  could  not  be  shewn.    6.  That 
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the  £ZS  extracted  from  Dortch's  account, 
were  properly  credited  to  the  defendant, 
after  the  correction  made  with  respect 
thereto,  in  the  second  report.  7.  That  the 
£(>,  5.  for  the  hire  of  carpenter  Jack,  was 
not  to  be  allowed  without  other  evidence. 
8.  That  so  much  of  the  fifth  exception  as 
related  to  the  £12,  5.  6.,  the  amount  of 
Dortch's  sales  in  October  1777,  had  already 
been  allowed,  and  that  the  rest,  being  not 
well  grounded,  was  to  be  disallowed.  .  9. 
That  the  plaintiff  ^should  have  credit  for 
the  whole  of  Skipwith's  bond.  10.  That 
that  part  of  the  charge  for  monies  advanced 
to  the  plaintiff  when  he  went  to  Richmond, 
which  was  admitted  by  him,  should  stand, 
but  the  two  sums  of  £S,  10.  8.  and  £1,  10.  8. 
were  to  be  disallowed,  unless  proved  by 
other  evidence  than  the  guardian's  account, 
which  was  supposed  to  have  been  sanc- 
tioned by  his  own  oath  only.  11.  That  the 
carriage  of  the  two  hogsheads  of  tobacco 
was  properly  corrected.  12.  That  interest 
was  rightly  refused.  And  the  accounts 
were  directed  to  be  reformed  according  to 
those  principles,  by  the  commissioner ;  who 
credited  the  first  sales  by  Dortch,  at  the 
nominal  amount,  and  the  second  by  the  sale 
of  depreciation :  and  reported  a  balance  in 
favour  of  the  defendant,  of  ;f58.  5.  2.,  with 

interest  from  the  Ist  of  January,  1785. 
458  *The  chancellor  confirmed  the  last 

report,  and  dismissed  the  bill  with 
costs:  from  which  decree. Tabb  appealed  to 
the  court  of  appeals. 

Wickham  for  the  appellant.  The  order 
for  assignment  of  dower  in  the  slaves  was 
improperly  executed,  the  chargeable  slaves 
being  all  thrown  upon  the  estate,  and  as  it 
was  made  before  the  debts  were  paid,  and 
without  any  suit,  it  does  not  conclude  the 
appellant.  The  tabular  scale  of  the  court 
of  chancery  was  an  improper  standard  for 
ascertaining  the  profits  of  the  slaves ;  for 
the  appellant  was  entitled  to  actual  profits, 
and  not  to  the  mere  result  of  tables.  In- 
terest ought  to  be  allowed  the  appellant  on 
all  his  claims;  for,  as  to  the  administra- 
tion account,  the  money  was  due  on  the 
widow's  marriage  with  Swepston  ;  and,  if 
he  had  done  his  duty,  it  would  have  been 
in  hand  at  once.  And,  as  to  the  rents  and 
profits,  the  slaves  were  hired  out,  and 
bonds,  which  necessarily  bore  interest, 
taken  for  the  hires,  so  that  there  can  be 
no  pretext  for  not  pa3*ing  it  on  those ;  and 
the  same  thing  would  have  happened  as  to 
the  lands,  if  they  had  been  leased  out,  and 
bonds  taken  for  the  rents.  Granbery  v. 
Oranbery,  1  Wash.  246;  Brown  v.  Brown, 
2  Wash.  151;  Catlett  &  wife  v.  Thornton, 
in  this  court.  Besides  the  estate  was  in- 
volved, and  therefore  its  monies  should 
have  been  promptly  applied  to  the  discharge 
of  the  debts,  which  were  carrying  interest. 
The  £ZS  extracted  from  Dortch's  account, 
was  for  the  hire  of  slaves  and  the  rent  of 
land,  and  therefore  ought  not  to  have  been 
credited  to  the  appellee.  The  sales  by 
Dortch  ought  not  to  have  been  credited  at 
the  nominal  amount,  but  by  the  prices  in 
the  appraisement  only,  or  rather  he  should 
have  been  debited  with  the  sales,  without 
scaling  those  in  specie,  and  credited  by  the 
appraisement,  so  as  to  give  the  plaintiff 
the  benefit  of  the  excess  arising   from    the 


sales.  The  credits  on  account  of  M'Kee's 
debt  are  not  correct,  and  the  whole  of  the 
crop  of  1775  should  be  accounted  for.  But, 
at  any  rate,  the  decree  is  wrong,  as  the 
plaintiff  was  entitled  to  his  costs  in  the 
county  court. 

459  *Call,     contra.      Swepston   himself 
was  guilty  of  no  misconduct ;  and  his 

executor  is  not  accountable  for  the  trans- 
actions before  his  intermarriage  with  the 
widow:  not  for  those  of  Dortch,  because 
the  wife  had  nothing  to  do  with  them :  not 
for  those  of  the  wife  herself,  because  a  hus- 
band is  not  liable  for  the  debts  of  his  wife 
after  her  death.  1  P.  Wms.  469.  The  in- 
ventoried articles,  except  those  sold  by 
Dortch,  were  probably  all  delivered  to  the 
plaintiff  or  his  guardian,  and  therefore  are 
not  to  be  paid  for  now.  The  crop  of  1775 
was  consumed  by  the  family,  and  ought  to 
have  been  expunged  from  the  account. 
Dortch's  sales  ought  to  be  credited  at  the 
nominal  amount,  as  the  difference  between 
them  and  the  prices  in  the  appraisement 
will  not  compensate  the  appellee  for  the 
injuries  sustained  by  charging  him  with 
the  whole  amount  of  the  appraisement. 
The  £Z&^  extracted  from  Dortch's  account, 
ought  to  be  credited  to  the  executor;  for, 
if  Mrs.  Tabb  was  to  be  charged  with  the 
profits  of  the  lands  and  slaves,  she  ought 
to  have  credit  for  such  parts  of  them  as 
were  applied  for  the  benefit  of  the  estate. 
The  charges  founded  on  the  guardian's  ac- 
counts ought  to  be  allowed;  for  they  appear 
to  have  been  examined  by  the  court;  and 
were  not  sanctioned  on  the  oath  of  the 
guardian  only,  as  the  chancellor  supposed. 
The  rent  was  properly  fixed  by  the  county 
court;  who  probably  knew  the  lands,  and 
were  the  best  judges  respecting  it.  Home 
V.  Richards,  in  this  court,  ante,  441.  The 
actual  hire  of  the  slaves  is  allowed  accord- 
ing to  the  evidence ;  and  therefore  the  ob- 
jection to  the  chancery  tables  has  no  weight. 
Interest  was  properly  refused:  Clearly, 
as  to  the  administration  account,  which  is 
a  harsh  charge  against  the  executor  at  any 
rate:  and  as  to  rents  and  profits,  it  is  never 
allowed;  especially  where  any  part  is  con- 
jectural and  uncertain.  1  Fonbl.  Eq.  148; 
2  Fonbl.  Kq.  428.  There  was  no  necessity 
to  wait  for  the  payment  of  the  debts,  be- 
fore the  assignment  of  dower,  as  the  per- 
sonal estate  was  sufficient  to  discharge 
them. 

Cur.  adv.  vult. 

460  *LYONS,  Judge,  delivered  the  res- 
olution of  the  court  as  follows: 

As  all  the  questions  arising  in  this  cause 
grow  out  of  the  appellant's  exceptions  to 
the  commissioner's  report,  and  the  decree 
of  the  court  of  chancery,  they  will  be  ex- 
amined as  they  stand  there. 

And  first,  as' to  the  profits  of  the  slaves; 
the  court  thinks  the  objection  with  regard 
to  them  is  not  sustainable ;  for  they  were, 
by  the  chancellor's  decree,  to  be  stated, 
according  to  the  testimony,  where  any  was 
offered ;  and  thie  tables  were  only  to  be  re- 
sorted to,  when  other  evidence  could  not 
be  procured.  Which  direction  was  pursued 
by  the  commissioner  in  his  subsequent  re- 
port, and  therefore  that  objection  falls  to 
the  ground. 

The  answer  of  the  commissioner,   as  to 
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the  price  at  which  he  extended  the  tobacco 
due  to  Swepston,  is  deemed  satisfactory 
by  the  coart;  and  so  is  the  final  adjustment 
of  the  rents  and  the  £S5,  extracted  from 
Dortch's  account. 

The  £6,  5.  for  the  hire  of  carpenter  Jack, 
was  rectified.  And,  as  to  the  sales  by 
Dortch;  those  in  1775  stand  as  specie  in 
the  report;  and  those,  made  during  the 
paper  money  age,  are  reduced  by  the  scale, 
as  the  decree  of  the  chancellor  directed; 
which  puts  an  end  to  that  exception. 

The  credit  for  Skipwith's  bond  was  sanc- 
tioned ;  and  the  cash  payments  to  the  appel- 
lant, when  he  went  to  "Richmond,  explained 
and  corrected,  although  the  guardian's  ac- 
counts, which  had  been  regularly  examined 
and  allowed  by  the  court,  were  the  best  evi- 
dence, as  the  vouchers  might  have  been 
lost  or  mislaid.  The  appellant  has  no 
cause,  therefore,  to  complain  on  that  score. 

The  payments  to  M'Kee  and  Speed  were 
corrected  by  the  decree,  as  well  as  the  car- 
riage of  the  two  hogsheads  of  tobacco  re- 
ceived by  Gregory ;  and  the  court  perceives 
no  objection  to  the  report  in    that   respect. 

With  regard  to  the  claim  for  interest : 
The  county  court,  the  commissioner,  and 
the  chancellor,  all  refused  it.  And  when 
it  is  considered,  that  great  part  of 
461  the  debt  arose  from  *the  presumed 
conversion  of  the  personal  estate  by 
the  wife;  that  Swepston,  who  was  neither 
married  nor  appointed  guardian  until  1779, 
never  derived  any  benefit  from  ii;  that,  if 
he  had  been  accountable  for  it,  he  had  paid 
it  by  the  time  of  her  death ;  and  that  if  he 
had  carried  it  into  his  guardian's  account, 
it  must  have  been  scaled  at  the  period  of 
carrying  it  thither,  it  would  be  the  rigour 
of  justice  to  punish  him  with  interest  for 
not  having  done  what  would  have  been  pre- 
judicial to  the  appellant  himself.  The 
court  therefore  approves  of  the  disallow- 
ance of  interest. 

Full  credit  appears  to  have  been  allowed 
the  appellant  for  the  crop  of  1775 ;  and  of 
course  there  is  nothing  to  complain  of  upon 
that  ground. 

The  only  remaining  question  then  is  as 
to  the  costs  in  the  county  court ;  and  we 
are  of  opinion  that  they  ought  to  be  divided 
between  the  parties;  with  which  alteration 
only,  the  decree  of  the  chancellor  is  to  be 
affirmed. 

The  decree  of  the  court  of  appeals  is  as 
follows : 

This  court  is  of  opinion,  that  there  is 
error  in  so  much  of  the  said  decree  as  di- 
rects the  appellant  to  pay  the  costs  of  the 
suit  in  the  county  court,  which  should  be 
borne  by  the  parties, , each  paying  his  own 
costs  in  that  court,  and  that  there  is  no 
error  in  the  residue  thereof.  Therefore  it 
is  decreed  and  ordered,  that  so  much  of  the 
said  decree  as  is  herein  before  stated  to  be 
erroneous,  be  reversed  and  annulled;  that 
the  residue  thereof  be  affirmed,  and  that  the 
appellee,  out  of  the  estate  of  his  testator, 
in  his  hands  to  be  administered,  pay  to 
the  appellant  bis  costs  by  him  expended  in 
the  prosecution  of  his  appeal  aforesaid 
here." 
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[April.  1800.] 

Location  of  Land  QranU— Cm«  at  Bar.— S.  airrees  to 
locate  certain  lands  for  W.  in  the  county  of  R. 
After  which,  he  ag^rees  to  locate  the  same  lands 
for  M.,  with  others,  of  whom  S.  was  one;  and. 
having  received  warrants  from  M.  for  that  pur- 
pose, he  accordinsrly  locates  the  lands.  Subse- 
quent to  this,  W.  contracts  with  S.  that  the  latter 
shall  transfer  the  entry  made  for  M.  to  the  connty 
of  L..  and  locate  a  very  large  quantity  of  warrants 
for  W.  on  the  lands  in  R.  This  shall  not  disappoint 
M. ;  but  the  lands  in  R.  will  be  decreed  him,  on  bis 
releasing  S.  from  his  covenants:  relinquisbinr 
his  right  to  the  lands  in  L. :  and  paying  the  fees  of 
locating  and  surveying  the  entry  for  M.  in  the 
county  of  R. 

Same.— For  the  location  for  M.  created  an  tnchoaie 
right,  which  could  not  be  defeated  without  his 
consent 

Same.— But  he  has  a  right  to  elect  which  he  will 
take,  the  land  in  R.  or  that  in  L. :  and,  by  brlngins^ 
the  suit  for  that  in  R.,  he  does  elect. 

Same.— In  carrying  M.*8  location  into  grant  the 
original  entry  is  to  be  regarded  in  the  same  man- 
ner as  if  the  transfer  to  W.  had  not  been  made. 

Swan  and  M*Rae  filed  a  bill  in  the  high 
court  of  chancery,  against  Walcott,  Smyth 
and  the  register  of  the  land  office,  stating, 
that,  upon  the  21st  of  July,  1795,  Smyth 
contracted  with  M'Rae  (who  had  engaged 
to  procure  lands  for  Swan)  to  locate  300,000 
acres  in  a  certain  tract  of  country  lying  in 
the  county  of  Russel.  That,  in  pursuance 
of  the  said  contract,  M'Rae,  on  the  14th 
of  September,  1795,  delivered  warrants  for 
300,000  acres  to  Smyth ;  who  located  them 
in  the  tract  of  countty  aforesaid ;  but  sub- 
sequently assigned  the  warrants  and  entries 
to  Walcott,  taking,  in  exchange,  a  location 
made  for  the  latter  in  the  county  of  I>e; 
which  was  of  less  value  than  the  other,  and 
did  not  correspond  with  M'Rae's  contract. 
That  the  said  entry  of  300,000  acres,  has 
been  included  in  a  large  survey  of  650,000 
acres  made  for  Walcott,  and  returned  to  the 
land  office.  The  bill  prayed  that  the  regis- 
ter might  be  decreed  to  issue  a  patent  for 
the  300,000  acres  to  Swan;  that  Walcott 
might  assign  that  part  of  his  survey  to 
him;  and  that  the  plaintiffs  might  have 
general  relief. 

The  answers  of  Walcott  and  Smyth  state, 
that  the  latter  had  agreed,  in  June  1795, 
to  locate  (with  warranty  against 
463  *all  claims  but  that  of  Kentucky)  the 
tract  of  country  aforesaid,  for  Walcott 
and  others;  who  were  to  furnish  warrants 
and  money  for  that  purpose  in  September 
following.  That  Smyth,  from  erroneous 
information,  supposing  the  defendants  to 
have  abandoned  the  intention  of  proceeding 
with  the  contract,  entered  300,000  acres  of 
the  land  in  Swan's  name;  but,  upon  discov- 
ering his  mistake,  contracted  with  the  de- 
fendant to  withdraw  Swan's  entry,  which 
he  conceived  he  had  a  right  to  do,  and  to 
locate  850,000  acres  for  the  defendant  In  the 
above  mentioned  tract  of'  country.  That, 
in  conformity  with  the  last  engagement, 
the  large  survey,  including  Swan's  loca- 
tion, was  made;  and  that  the  location  in 
Lee  is  upon  better  land.  That  Smyth  was 
not  induced  to  make  the  foregoing  arrange- 
ment from  any  improper  motive ;  but  from 
a  real  desire  of  acting  fairly  with  regard  to 
all  parties;  and  that  he  was  influenced  bj 
the  reflection  that  he  had  bound  himself  to 
locate  for  M'Rae  in    Virginia,    and  it  was 
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doubtful     whether    the    tract    of     country 
aforesaid  did  not  lie  in  Kentucky. 

One  witness  states  that  Smyth  informed 
him  that  M'Rae  insisted  on  a  warranty  of 
the  title  to  the  lands;  but  although  he 
thought  it  good,  he  would  take  advice  be- 
fore he  bound  himself;  and  that  he  after- 
wards told  him  he  had  determined  to  accede 
to  the  terms  proposed.  The  other  witness 
mentions  the  price  which  Walcott  said  he 
was  to  pay  for  locating  the  lands. 

The  court  of  chancery  delivered   the  fol- 
lowing  opinion:     **That   from   the   agree- 
ment of  June,  in    the    year    one    thousand 
seven  hundred  and  ninety-five,  between  the 
defendant  Alexander  Walcott,  David  Booth, 
for  himself,    and    as  attorney    for   several 
other   people,    and    Austin  Nichols,  of  the 
one    part,    and    Alexander   Smyth,    of  the 
other    part,    the  defendant  Alexander  Wal- 
cott   and    his  associates  derived  no  right 
to  the  land  in  controversy;  because  the  de- 
fendant   Alexander    Smyth    had    no    such 
right,  but  it  was  in  the  commonwealth  until 
it  should  be  regularly  appropriated.     That 
in  the  land  office  treasury   warrants, 
464       which  authorized  *the  surveying  and 
laying  off  land  for  the  plaintiff  James 
Swan,  the  words  'this  warrant  is  executed. 
H.  Smyth,  S.  R.  C  were  a  legal  entry  of 
the  land  in  controversy,  for  the   benefit    of 
that  plaintiff,  and  gave  to   him  an  equita- 
ble   title   against   the   commonwealth,  and 
every    posterior  claimant  under  it,  in  that 
identical  land;  and  that  the  purveyor  could 
not    transfer  that  right,    nor   could  the  de- 
fendant Alexander  Smyth  transfer   it,    ex- 
cept as  to  his  own  interest  in  one  sixth  part 
of  the  said   land,    without   authority   from 
his    constituents.     The  agreement  between 
him  and  the  plaintiff  Alexander  M'Rae,  of 
September,  in  the  year  one  thousand  seven 
hundred    and  ninety-five,  did  not  in  terms 
confer  that  authority,  nor  is  such  authority 
implied  in,  nor  doth  it  flow   from,    the   na- 
ture of  the  agent's  office,  as  the  defendant's 
counsel    insisted :  and,  therefore,  the  court 
doth    adjudge,  order  and   decree,    that  the 
defendant  Alexander  Walcott  do  assign,  to 
the    plaintiff  James  Swan,  all  that  defend- 
ant's right  and  title  in  and  to  three  hundred 
thousand    acres   of   land,  part   of    the    six 
hundred  and  fifty   thousand   acres  of   land 
certified  to  have  been  surveyed  for  him,  and 
completed  the  seventeenth   day   of   Decem- 
ber,    one    thousand     seven     hundred     and 
ninety-five,     by    the    surveyor    of    Russel 
county;  and    that  the   defendant,    William 
Price,    or  the  register  of  the  land    office, 
for  the  time  being,  do  make  out  in  due  form 
the  letters  patent  of  the  commonwealth,  to 
be  presented    to    the  governour   for   signa- 
ture, granting  to  the  plaintiff  James  Swan, 
the  said  three   hundred   thousand   acres   of 
land,  to  be  holden  by  him   for    the   use   of 
the  persons  entitled  thereto,  by  the  articles 
of    agreement,  between  the   plaintiff  Alex- 
ander M'Rae  of  the  one   part,    and   the  de- 
fendant Alexander  Smyth  of  the  other  part, 
of  the  fourteenth  day  of  September,    in  the 
year    one    thousand    seven     hundred     and 
ninety-five." 

And  to  carry  that  opinion  into  effect, 
commissioners  were  appointed  '*for  laying 
off,  with  any  surveyor  or  surveyors  whom 
the  plaintiffs  shall  think  fit  to  employ,  the 


said  three  hundred  thousand  acres  of  land, 

in    the  place  in  which  they   ought   to  have 

been  laid  off  by  virtue  of   the   entry, 

465  for  the  *plaintiff  James  Swan,  if  the 
defendant,  Alexander  Smyth,  had  not 

undertaken  to  transfer  the  entry  to  the 
other  defendant;  and  in  such  manner  as  to 
exclude,  in  calculating  and  casting  up  the 
contents  of  the  area  of  the  plat,  all  prior 
legal  claiitis.'*  And  the  plaintiff,  James 
Swan,  was  decreed  to  release  **all  his  right 
and  title  in  and  to  the  lands  entered  for  him 
in  the  county  of  Lee,  by  the  defendant 
Smyth." 

Walcott  Appealed  to  the  court  of  appeals. 

Call,  for  the  appellant.  If  Smyth  had 
entered  the  lands  in  question  for  himself, 
he  would  have  been  a  trustee  for  Walcott, 
as  the  latter  had  a  right  to  his  services  in 
procuring  them  for  him:  and  a* purchaser, 
with  notice,  from  Smyth,  would  have  stood 
in  the  same  situation.  But,  in  the  present 
case,  notice  to  Smyth  was  notice  to  Swan ; 
for  the  knowledge  of  the  agent  is  the 
knowledge  of  the  principal.  1  Bro.  Cas. 
Pari.  246;  4  T.  Rep.  66.  That  Smyth  was 
agent  for  Walcott  also,  does  not  alter  the 
case;  for  it  frequently  happens  that  the 
same  agent  is  employed  by  both  parties; 
and  therefore  the  policy  of  the  law  affects 
each  of  them  with  notice.  3  Atk.  648.  ,  Nor 
is  it  material  that  the  title  to  the  lands  was, 
at  the  time  of  the  contract,  in  the  common- 
wealth: because  such  lands  are  notoriously 
offered  by  the  public  for  sale,  at  a  certain 
fixed  rate,  and  any  person  may  take  them 
upon  those  terms.  Therefore,  when  a  par- 
ticular parcel  has  been  selected,  and  an 
agent  employed  to  secure  it,  he  cannot,  in 
disregard  of  his  first  engagement,  acquire 
them  for  another  person.  3  Atk.  654.  This 
would  have  been  the  consequence  clearly, 
under  the  original  contract  between  Walcott 
and  Smyth ;  and  the  second  agreement  be- 
tween them,  which  was  but  a  continuance 
of  the  first,  does  not  vary  the  result.  Upon 
general  principles,  therefore,  Walcott  was 
entitled;  but  he  was  entitled  also,  upon 
other  grounds.  For  Smyth  was  justifiable 
in  exchanging  the  Russel  lands  for  those 
in  Lee,  1.  Because  such  exchanges  are 
usual;  and  the  lands  in  Russel  did  not 
agree  with    the    description  required 

466  by  Swan's  contract,  but  those  *in  Lee 
did.     2.    Because   he   was   a    partner 

in  Swan's  location,  and  therefore  had  a 
right  to  abandon  the  first  entry  for  one 
more  suitable.  However,  if  Swan  were 
right,  the  decree  is  nevertheless  wrong,  1. 
Because  it  allows  him  to  take  the  300,000 
acres  out  of  any  part  of  Walcott's  survey, 
without  confining  him  to  his  own  entry, 
and  discharging  Smyth  from  his  warranty 
to  Swan ;  for  he  ought  either  to  be  exoner- 
ated from  the  risk,  or  released  from  his 
covenant.  2.  Because  no  provision  is  made 
for  a  return  of  the  fees  advanced  by 
Smyth. 

Randolph,  contra.  Swan,  by  his  entry, 
acquired  an  inchoate  right,  but  Walcott 
none ;  for  his  agreement  was  for  personal 
services  only,  which  created  no  lien.  Wal- 
cott's contract  was  contrary  to  public 
policy ;  for  the  quantity  stipulated  for  was 
so  large  that  it  amounted  to  a  monopoly, 
and  prevented  that  equal  distribution  which 
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was  necessary  for  the  settlement  of  the 
country.  Swan  had  not  notice  of  Walcott's 
contract;  but  if  he  had  been  made  ac- 
quainted with  it,  he  might  still  have  gone 
on :  for  Smyth  was  not  an  agent,  but  was 
at  liberty  to  contract  with  any  other  per- 
son, notwithstanding  his  engagement  to 
Walcott ;  and  Swan  is  no  more  affected  by 
it,  than  if  a  carpenter  contracts  with  one 
man  to  build  a  house,  and  afterwards  en- 
gages with  another  who  knows  of  the  prior 
contract,  the  latter  is  responsible  to  the 
first.  Walcott's  last  agreement  was  not  a 
continuation  of  the  first;  but  an  entire  new 
contract,  by  which  the  first  was  waived. 
It  is  not  probable  that  the  lands  lie  in 
Kentucky ;  or  that  they  do  not  correspond 
with  Swan's  contract:  But  be  that  as  it 
may,  he  has  a  right  to  insist  upon  them,  if 
he  thinks  proper,  as  they  were  located  for 
him  expressly.  Smyth  bad  no  authority  to 
exchange  the  Russel  lands  for  those  in 
Lee:  The  usage  of  surveyors  did  not 
justify  it;  for  he  acted  under  limited 
powers,  and  the  location  had  established  a 
right  in  Swan  which  he  could  not  defeat. 
The  decree  does  not  give  Swan  an  im- 
proper latitude,    but  only  enables   him  to 

take  his  quantity  according  to  his 
467      *entry.     Smyth  has  no  more  claim  to 

be  exonerated  from  his  covenant, 
than  any  other  seller  of  a  bad  title :  And, 
as  to  the  fees,  the  chancellor  may  provide 
for  them  at  the  final  decree. 

Wickham,  in  reply.  Swan  having  con- 
stituted Smyth  his  agent,  is  affected  by  his 
acts ;  and,  as  the  latter  had  previously  en- 
gaged to  locate  these  -lands  for  Walcott,  the 
entry  for  Swan  enured  in  equity  to  the  ben- 
efit of  Walcott.  Therefore  whether  Smyth's 
conduct  towards  Swan  be  right  or  wrong  is 
not  material:  for,  if  it  was  right,  Swan 
has  no  cause  to  complain ;  and,  if  it  was 
wrong,  he  has  no  redress  against  Walcott, 
but  must  resort  to  Smyth.  As  Swan  was 
plaintiff  in  the  court  of  chancery,  he  should 
have  shewn  either  that  he  had  equal  equity 
and  the  law,  or  superior  equity.  But  his 
equity  was  not  superior,  and  we  had  the 
law ;  for  Swan  was  obliged  to  come  into 
equity.  Therefore  either  the  decree  will 
be  in  favour  of  Walcott,  or  both  parties 
will  be  dismissed,  and  left  to  contest  their 
rights  at  law.  The  first  contract  with  Wal- 
cott operated  in  nature  of  a  lien,  and  put  it 
out  of  the  power  of  Smyth  to  procure  the 
lands  for  others,  as  the  state  offers  them  to 
the  first  adventurer,  and  invites  purchasers 
for  the  sake  of  the  revenue.  The*  objection 
with  respect  to  the  quantity  to  be  located 
proves  nothing ;  or,  if  any  thing,  it  applies 
as  strongly  to  the  contract  of  Swan  as  to 
that  of  Walcott.  The  second  agreement 
with  Walcott  was  a  plain  continuation  of 
the  first ;  to  which  it  was  a  mere  addition, 
and  no  waiver.  Smyth  was  bound  to  pro- 
cure lands  for  Swan  of  a  certain  descrip- 
tion ;  but  he  was  at  liberty  to  procure  them 
where  he  pleased :  And  as  the  lands  in  Lee 
were  better  than  those  in  Russel,  and  the 
latter  not  only  differed  from  the  description 
wanted  for  Swan,  but  probably  lay  in  Ken- 
tucky, Smyth  was  not  under  any  obligation 
for  the  sake  of  the  legal  quibble  to  injure 
Swan,  and  ruin  himself,  by  proceeding  to 
procure    them    under     the    contract     with 


M'Rae,  when  he  knew  the  title  was  defect- 
ive, and  the   quality  not  such   as  he 

468  had  ^engaged  to   furnish    for  Swan. 
That  the  exchange  was  justifiable  is 

proved  not  only  by  the  necessity  that  Swan 
was  under  of  resorting  to  a  court  of  equity 
to  endeavour  to  prevent  the  legal  title  from 
being  carried  into  effect,  but  from  the  cir- 
cumstance that  Smyth  being  a  partner  with 
Swan  had  a  right  to  make  it.  Swan  does 
not  appear  to  have  any  object  in  obtaining 
these  particular  landb  more  than  any  others 
of  equal  value ;  but  Walcott  suggests  very 
strong  motives  for  preferring  them;  and 
therefore  equity  ought  not  to  interpose 
merely  for  the  sake  of  disappointing  him. 
At  all  events,  if  Swan  takes  these  lands, 
he  should  exonerate  Smyth,  who  ought  ndt 
to  be  bound,  when  an  opportunity  of  cor- 
recting his  mistake  is  denied  him. 

Cur.  adv.  vult. 

ROANE,  Judge.  The  testimony  of  Mr. 
Pollard  is  decisive  that  Mr.  Smyth  had  the 
identical  lands  now  in  question,  in  view 
when  he  was  introduced  to  Mr.  M*Rae; 
and  that  being,  then,  well  convinced  in  his 
own  mind,  as  well  as  by  the  information 
derived  from  counsel,  that  the  lands  lay  in 
Virginia,  he  had  determined  under  that 
impression  to  engage  with  M'Rae  on  the 
terms  proposed. 

That  these  very  lands  were  in  contem- 
plation of  both  parties  when  they  made  the 
contract,  is  also  inferrible  (taken  in  con- 
nection with  Pollard's  testimony)  from  this 
expression  in  the  written  contract  itself; 
**and  whereas  said  Alexander  Smyth  hath 
made  a  discovery  of  300,000  acres  of  unap- 
propriated lands  lying  within  the  limits  of 
Virginia."  The  idea  too,  is  further  con- 
firmed by  the  circumstances  of  the  entry, 
for  Swan,  being  made,  by  Smyth,  within  a 
very  short  time,  after  the  contract  was 
made  upon  the  very  lands  now  in  question. 

However  general  then  the  written  contract 
may  be,  it  is  clear,  that  it  was  agreed  and 
understood  between  the  contracting  parties, 
that  the  very  lands  now  in  question  were 
the  lands  to  be  located  by  the  one  for  the 
other. 

469  Mf  this  be  the  case;  if  M'Rae  had 
a  right    to   an    entry    of   these   very 

lands  under  the  ac^eement,  a  decision  of 
this  cause  as  to  the  right  of  an  agent  to 
withdraw  or  transfer  entries,  will  not 
extend  to  cases  of  general  contracts  to 
furnish  a  given  quantity  of  land,  but  not 
referring  to  any  particular  tract  or  parcel. 

If  Mr.  M'Rae  was  entitled  to  'come  upon 
this  very  land,  under  his  agreement  with 
Smyth,  however  the  latter,  on  finding  the 
title  of  Virginia  thereto  not  to  be  good, 
would  have  had  a  right  to  call  on  M'Rae 
to  make  his  election,  either  to  abide  by  the 
election,  or  permit  him  to  change  it, 
clearly  it  would  follow  that  such  an  ex- 
change could  not  be  made  without  such  per- 
mission, under  the  understanding  of  the 
parties,  at  the  time  of  making  the  agree- 
ment; and  this  idea  is  much  strengthened, 
in  consequence  of  an  inchoate  right  having 
been  obtained  for  Swan,  by  the  entry  for 
the  specific  land  in  question. 

M'Rae,  in  this  view  of  the  subject,  may 
have  similar  and  as  strong  reasons  for  in- 
sisting on  this  land  as  those  urged  by  Wal- 


790 


4  CALL 


WAI.COTT  V.  Swan. 


470-472 


cott  for  insisting  on  his  part;  and  the 
question. is,  whether,  as  Smyth  had  com- 
mitted himself  in  his  contract  with  M*Rae 
with  respect  to  these  very  lands,  he  can, 
without  M'Rae's  consent,  deprive  him  of 
thena?  In  the  event  of  Smyth's  finding 
out,  or  thinking  himself  unsafe,  as  to  these 
lands  under  his  contract,  a  plain  mode  was 
open  to  him  by  consulting  M'Rae,  which 
however  he  has  not  done. 

M'Rae  however  has  made  his  election  by 
bringing  this  bill,  and  having  so  made  it, 
he  shall  be  in  precisely  the  same  situation, 
as  if  he  had  made  it  on 'the  application  of 
Smyth ;  that  is  to  say,  Smyth  shall  be  ab- 
solved from  all  liability  as  to  the  title  of 
the  lands,  in  case  it  should  not  be  conform- 
able to  that  stipulated   for  by  the  contract. 

But  it  is  argued  that  this  right  of  M*Rae 
and  Swan  is  affected  by  a  fraud  on  the 
part  of  their  agent,  who  had  made  a  prior 
engagement  in  favour  of  Walcott  and 
others,  for  the  same  lands,  and  that  Swan 
and  M'Rae  his  employers  had  in  construc- 
tion of  law  notice  of  the  prior  title  of  Wal- 
cott and  his  companions. 
470  *However    Smyth    may    have    laid 

himself  liable  to  Walcott  under  his 
first  contract,  in  which  he  covenanted 
'*not  to  locate  any  lands  within  the  bounda- 
ries described  for  any  other  person,  unless 
Walcott  &  Co.  failed  in  performance  of  their 
part  of  the  agreement;"  yet,  as  it  is  stated 
by  Smyth  that  the  tract  contemplated  con- 
tained at  least  a  million  of  acres;  and  as 
Walcott  &  Co.  only  contracted  absolutely  to 
take  500,000  acres,  there  was  a  considerable 
quantity  of  land  not  specifically  and  par- 
ticularly bound  by  the  first  contract,  for 
fhe  second  to  operate  on.  At  least,  those 
decisions,  which  apply  on  this  point  with 
respect  to  titles  to  a  definite  ascertained 
portion  of  property,  will  not  extend  to  a 
vague  and  indefinite  contract  of  this  kind. 
For  it  is  the  leading  principle  on  this  sub- 
ject, that  in  order  to  affect  a  subsequent 
purchaser  on  the  ground  of  implied  notice 
of  a  former  title,  there  must  be  something 
to  lead  such  purchaser  distinctly  to  a 
knowledge  of  such  title  with  reference  to 
the  identical  specific  property  in   question. 

On  these  grounds,  it  appears  to  me  that 
the  decree  is  right;  but,  in  carrying  the 
appellee's  title  into  a  legal  grant,  the  orig- 
inal entry  on  his  behalf  should  be  regarded 
in  the  same  manner  as  if  the  transfer  to 
Walcott  had  never  been  made. 

F ITEMING,  Judge.  The  appellees  are 
clearly  entitled  to  the  land  in  controversy. 
That  M'Rae  actually  stipulated  for  a  loca- 
tion at  that  place  is  abundantly  proved; 
and  his  title  ought  not  to  be  defeated,  un- 
less a  better  were  shewn ;  which  has  not 
been  done.  Indeed  the  circumstances  give 
a  very  unfavourable  aspect  to  the  claim  of 
Walcott ;  who  contracted  with  Smyth  to 
remove  the  location  made  for  Swan,  and  to 
lay  his  warrants  upon  the  same  land.  This 
attempt  to  defeat  the  adversary  claim,  so 
far  destroyed  his  own ;  for  the  second  con- 
tract was  to  that  extent,  a  waiver  of  the 
first.  I  am  therefore  of  opinion,  that  the 
decree  is  substantially  right.  But  the  ap- 
pellees must  release  Smyth  from  his  war- 
ranty, and  pay  him  the  monies  advanced  to- 
wards perfecting  their  title,  with  interest. 
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♦LYONS,  Judge.     I  agree  with  the 
other  judges  in    the    principles   laid 
down  by  them ;  and  the  following  decree  is 
to  be  made: 

**This  day  came  the  parties  by  their 
counsel,  and  the  court  having  maturely 
considered  the  transcript  of  the  record  and 
the  arguments  of  the  counsel,  is  of  opinion, 
that  so  much  of  the  decree  aforesaid,  as 
directs  the  appellant  to  assign  to  the  ap- 
pellee, James  Swan,  all  the  appellant's 
right  and  title  to  the  lands  in  the  county 
of  Rnssel,  in  the  decree  mentioned,  before 
the  appellees  pay  to  the  appellant  the  money 
advanced  by  him  for  surveyor's  and  regis- 
ter's fees  on  account  of  the  said  land,  is 
erroneous:  And  that  the  said  decree  is 
also  erroneous  in  not  directing  the  appel- 
lees, on  receiving  the  assignment  afore- 
said, to  release  and  discharge  Alexander 
Smyth,  in  the  proceedings  named,  from 
all  covenants  and  agreements  on  his  part, 
contained  in  the  articles  entered  into  by 
him  with  the  appellee  Alexander  M'Rae, 
on  the  14th  of  September,  1795,  referred  to 
in  the  decree,  so  far  as  the  said  articles 
relate  to  the  quantity,  title,  soil,  or  descrip- 
tion of  the  lands  covenanted  to  be  located 
and  surveyed  for  the  appellees,  by  the  said 
Alexander  Smyth.  But  that  there  is  no 
error  in  the  residue  of  the  said  decree. 
Therefore,  it  is  decreed  and  ordered,  that  so 
much  of  the  said  decree  as  is  herein  stated 
to  be  erroneous,  be  reversed  and  annulled. 
That  an  account  be  taken  of  the  money 
advanced  by  the  appellant  and  Alexander 
Smyth,  or  either  of  them,  for  surveyor's 
and  register's  fees;  and  that,  on  payment 
thereof,  with  interest,  the  appellant  assign 
to  the  appellee,  James  Swan,  all  the  appel- 
lant's right  and  title  in  and  to  the  three 
hundred  thousand  acres  of  land,  part  of 
the  six  hundred  and  fifty  thousand  acres  of 
land,  certified  to  have  been  surveyed  for 
him  and  compleated  the  17th  day  of  De- 
cember, 1795,  by  the  surveyor  of  Russel 
county:  And  that  after  such  assignment 
shall  have  heen  duly  made,  and  approved 
by  the  court  of  chancery,  that  the  appellees 
release  to  Alexander  Smyth,  all  actiops 
and  suits,  and  fully  discharge  him  from 
all  his  covenants  contained  in  the 
472  agreement,  made  between  *him  and 
the  appellee  Alexander  M'Rae,  on  the 
14th  of  September,  1795»  before  mentioned, 
so  far  as  the  articles  relate  to  the  quantity, 
title,  soil,  or  description  of  the  lands  cov- 
enanted to  be  located  and  surveyed  for  the 
appellees  by  the  said  Alexander  Smyth, 
within  such  time  as  the  court  of  chancery 
shall  direct:  And  that  the  same  time  be 
allowed  the  appellee,  James  Swan,  to  re- 
lease his  right  and  title  to  the  lands  in 
the  county  of  Lee,  according  to  the  decree 
of  the  said  court  of  chancery.  That  the 
residue  of  the  said  decree  be  affirmed ;  and 
that  the  appellees  pay  to  the  appellant  his 
costs  by  him  expended  in  the  prosecution 
of  his  appeal  aforesaid  here." 

N.B. — The  above  report  was  mislaid  when 
the  case  was  published  in  2  Call,  298:  but 
having  been  since  found,  it  was  thought 
that  it  would  be  agreeable  to  the  profession 
to  see  the  opinions  of  the  judges  at  large ; 
and  therefore  they  are  now  inserted. 


791 


4  CALL 


Virginia  Rbports,  Annotated. 


473-475 


Mayo  V.  Carrington. 

[November,  1791.] 

(2  Am.  Dec.  680.) 

Will— Construction— Residuary  Devise— Case  at  Bar.— 

•  A  testator,  before  the  year  1782,  devised  that  his 
executors  should  petition  the  legislature  to  eman- 
cipate his  slaves:  but  if  they  should  not  be  able  to 
effect  it,  he  devised  part  of  the  slaves  to  A.,  and 
the  rest  of  them,  and  all  his  other  property,  to 
certain  relations:  this  was  an  absolute  disposition 
of  the  residuum,  and  not  a  devise  upon  a  contin- 
firency. 

Same— Same— "Ail  His  Other  Property.'*— The  devise 
comprehended  lands  as  well  as  personalty:  for 
the  mention  of  slaves  did  not  restrict  the  bequest. 

Same— Same— Same.— The  words,  all  his  other  prop- 
erty, carried  a  fee  in  the  lands. 

William  Majo,  as  heir  at  law  of  Joseph 
Mayo,  brought  ejectment  against  Paul  Car- 
rington and  others,  for  a  tract  of  land  in 
Mecklenburg  county ;  and,  by  a  case  agreed, 
it  appeared,  that  the  said  Joseph  Mayo,  by 
his  will,  made  the  27th  of  May,  1780,  and 
proved  the  10th  of  October,  1785,  after 
sundry  specific  devises  of  lands  and 

473  chattels,  proceeded    *as   follows,    **It 
is  my  most  earnest  request,   that   the 

gentlemen  who  shall  be  named  and  ap- 
pointed executors  of  this  my  last  will, 
petition  the  general  assembly  for  leave  to 
set  free  all  and  every  one  of  the  slaves  of 
which  I  may  die  possessed,  on  account  of 
their  services  to  me  whilst  alive,  and  I  en- 
treat my  said  executors  to  leave  nothing 
undone  which  may  be  requisite  for  obtain- 
ing the  manumission  of  the  said  slaves  of 
which  I  may  die  possessed.  But  provide  it 
shall  not  be  in  the  power  of  my  said  exec- 
utors to  get  this  act  of  humanity  effected, 
(i.  e.  to  get  the  slaves  of  which  I  may  die 
possessed  set  at  liberty,)  on  that  condition 
and  no  other,  I  give  and  dispose  of  the  said 
slaves  and  my  other  property,  which  may 
remain  after  discharging  the  above  legacies 
and  devises,  in  the  manner  following,  viz. 
I  give  and  bequeath  to  John  Tabb,  esquire, 
of  Amelia,  and  his  heirs,  forever,  mv  two 
mulattoe  women  called  Maria  and  Suckey, 
and  my  mulattoe  waiting  boy  Bob.  All 
the  residue  of  my  slaves  and  other  property, 
remaining  after  the  discharge  of  the  above 
legacies  and  devises,  I  give  to  be  equally  di- 
vided between  the  sons  of  Joseph  Mayo  of 
the  county  of  Powhatan,  the  sons  of  William 
Mayo  of  Powhatan  county,  (son  of  Daniel,) 
and  Paul,  George,  Joseph,  Nathaniel  and 
Mayo  Carrington,  sons  of  colonel  George 
Carrington,  sen'r  of  Cumberland  county, 
the  same  to  be  to  them  and  their  heirs, 
forever.  And  I  hereby  appoint  executors 
of  this  my  last  will  and  testament,  George 
Carrington,  sen'r,  Paul  Carrington,  Wil- 
liam Mayo,  son  of  John,  and  Miles  Selden, 
esquires.*'  That  the  said  George  Carring- 
ton, sen'r,  one  of  the  executors  named  in 
the  said  will,  having  died  without  qualif3'- 
ing,  the  said  Paul  Carrington,  William 
Mayo,  son  of  John,  and  Miles  Selden,  the 
survivors,  renounced  the  executorship;  and 
thereupon,  the  said  Paul  Carrington,  Miles 
Selden  and  Joseph  Carrington,  took  ad- 
ministration on  the  testator's  estate;  and 
sold  the  personalty,  (except  the  slaves  and 
specific  bequests, )  and  applied  the  proceeds 
towards  payment  of  his  debts.  That  the 
said  personal   estate,    not  specifically 

474  devised,  *was    considerable,    but  was 
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exhausted  by  the  debts.  That  the  ad- 
ministrators hired  the  slaves,  and  applied 
the  profits  to  pay  the  unsatisfied  creditors, 
and  to  maintain  such  of  them  as  were  help- 
less and  infirm,  leaving  a  surplus.  That, 
in  October  1787,  the  administrators  procured 
an  act  of  assembly  for  emancipating  the 
slaves;  which  was  carried  into  effect  by  a 
decree  of  the  high  court  of  chancery  in  No- 
vember 1789.  That  the  tract  of  land  in  the 
declaration  mentioned,  and  another  tract  in 
Cumberland,  (not  specifically  devised,)  were 
the  most  profitable  parts  of  the  testator's 
estate.  That  the  testator  owned  three  other 
tracts  of  land,  to  wit,  one  of  3000,  and  two 
others  of  500  acres  each.  That  the  plain- 
tiff, whn  is  the  heir  at  law  of  the  testator, 
is  the  same  William  Mayo,  son  of  Daniel, 
mentioned  in  the  will:  and  that  the  de- 
fendants are  the  residuary  legatees  of  the 
testator.  The  general  court  gave  judgment 
in  favour  of  the  defendants ;  and  the  plain- 
tiff appealed  to  the  court  of  appeals. 

It  was  contended  on  the  part  of  the 
plaintiff,  1.  That  the  whole  of  the  residu- 
ary devise  was  contingent,  and  depended 
upon  the  failure  of  the  attempt  to  emanci- 
pate the  slaves;  for,  if  that  succeeded, 
there  was  no  devise  of  the  residuum.  2. 
That,  if  the  whole  devise  was  not  contin- 
gent, nothing  but  the  personalty  passed,  as 
the  slaves,  being  part  of  the  devise,  de- 
noted that  chattels  only  were  meant.  3. 
That,  if  the  lands  were  comprehended  in  the 
devise,  no  more  than  a  life  estate  passed  as 
to  them. 

On  the  part  of  the  defendants  it  was  in- 
sisted, that  the  contingency  was  confined 
to  the  slaves  only,  and  that  the  rest  of  the 
devise  was  absolute.  That  the  whole 
undevised  surplus  passed,  as  the  terms  of 
the  will  were  broard  enough  to  include  it. 
That  the  word  property  was  equivalent  to 
the  word  estate ;  and  that  the  latter  had 
frequently  been  held  sufficient  to  pass  the 
fee. 

Cur.  adv.  vult. 
475         *PENDLETON,    President,    deliv- 
ered   the    resolution    of   the  court  as 
follows : 

The  testator  having  made  several  specific 
devises,  and  being  about  to  bestow  the  rest 
of  his  property,  there  was  one  species  of 
it  which  he  wished  to  exempt  from  the 
general  disposition  he  intended  to  make  of 
the  residuum,  namely,  his  slaves;  whom 
he  desired  to  manumit.  But  as  the  law 
did  not,  at  that  time,  permit  emancipation, 
and  it  was  uncertain  whether  application, 
for  that  purpose,  to  the  legislature,  would 
be  successful,  there  was  a  necessity  for 
some  provision  in  case  the  effort  should  be 
disappointed.  Accordingly,  he  directed 
that  his  executors  should  endeavour  to  pro- 
cure an  act  of  emancipation  from  the  legis- 
lature ;  but  if  the  attempt  failed,  a  specific 
bequest  of  .part  of  the  slaves  was  made, 
and  the  rest  delivered  to  the  same  legatees 
to  whom  he  gave  the  general  residuum. 

In  this  view  of  the  subject  it  would  seem 
to  be  unimportant  with  respect  to  the  dis- 
position of  the  surplus,  whether  the  slaves 
were  ever  emancipated  or  not,  as  they  were 
not  to  lead,  but  to  follow,  the  devise  of  the 
residuum. 

It  was  said,   however,    that   the  conttn- 
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g"ency  ran  through  the  whole  devise,  and 
that  the  bequest  was  to  depend  upon  the  is- 
sue of  the  attempt  to  manumit  the  slaves :  so 
that,  if  that  failed,  the  residuum,  of  which 
the  slaves  were  to  be  part,  was  to  be  divided 
among  the  residuary  devisees;  but,  if  it 
succeeded,  no  disposition  of  the  residuum 
was  made:  And,  therefore,  as  the  latter 
event  had  taken  place,  that  the  whole  of 
the  undevised  lands  descended  upon  the 
appellant  as  heir  at  law  to  the  testator. 

That  view  of  the  case,  however,  the  court 
thinks  is  not  sustainable.  For  no  reason 
can  be  assigned,  why  the  testator  should 
leave  the  surplus  entirely  undisposed  of, 
unless  the  attempt  to  manumit  the  slaves 
should  fail.  On  the  contrary,  the  residuary 
devisees  were  favourite  relations,  and  he 
could  have  had  no  motive  to  disappoint  them 
as  to  the  whole  subject,  merely  because  the 
slaves  might  not,  in  event,  belong  to  it. 
His  primary  object  was  to  bestow  the 

476  residuum;  *and,    whether   the   slaves 
would    take    the    same    course,  was  a 

secondary  consideration  with  him.  Accord- 
ingly, the  bequest,  as  to  them,  is  not  so 
much  a  devise  of  the  property  as  of  the 
possibility;  part  of  which,  if  the  emanci- 
pation failed,  was  to  go  to  Mr.  Tabb,  and 
the  rest  to  the  residuary  legatees,  along 
with  the  general  surplus. 

What  was  said  about  the  contingency, 
therefore,  may  be  thrown  out  of  the  case : 
and  then  the  question  is,  Whether  all  the 
residuum,  both  real  and  personal,  passed 
by  the  devise? 

The  word  property,  we  think,  compre- 
hends every  thing  that  had  not  been  dis- 
posed of.  For,  generally  speaking,  it  is 
just  as  applicable  to  lands  as  to  personalty ; 
and  there  is  nothing,  in  this  will,  to  con- 
fine it  to  the  personal  estate.  Including 
the  slaves  in  the  devise  has  not  that  effect. 
For  it  is  not  a  bequest  of  the  residue  of  the 
property  followed  with  an  enumeration  of 
personal  articles  only ;  but  the  parts  of  the 
devise  are  kept  separate  and  distinct,  the 
slaves  being  mentioned  first,  and  the  other 
property  afterwards ;  thus  leaving  the  word 
property  unrestrained,  and  to  operate,  ac- 
cording to  the  usual  sense  of  the  term. 

It  is  equally  clear  that  the  whole  interest 
in  the  lands  passed.  For  that  is  the  nat- 
ural import  of  the  word  property ;  which 
is,  at  least,  as  comprehensive  as  the  terms 
**all  my  estate;"  **all  my  worldly  sub- 
stance;" or  *'all  my  real  effects:*'  And 
each  of  these  has  been  held  to  carry  a  fee. 
Cowp.  299,  355.  But  the  case  of  Huxtep  v. 
Brooman,  1  Bro.  Ch.  C.  437,  is  perhaps 
stronger.  There  the  devise  was,  '*!  give 
and  bequeath  to  Mary,  daughter  of  Mary 
Huxtep,  and  likewise  to  the  son  and  daugh- 
ter of  Susan  Topley,  all  the  overplus  of  my 
money ;  and  likewise  beg  of  my  executor, 
that  he  will  pay,  into  the  hands  of  the 
above  children's  friends,  all  the  money 
that  is  due  to  me  on  settling  my  father's 
account.  I  give  and  bequeath,  to  them,  all 
I  am  worth,  except  ;^20,  which  I  give  to  my 
executor,  Mr.  Thomas  Brooman."  The 
testator  was  entitled  to  a  share,  with  his 
brothers,  in  a  gavelkind  estate  which 

477  had  descended  from  his  father:  And 
it  was  held  by    the    lord    chancellor, 

that  the  terms  **all   I   am  worth,"  without 


other  words  to  control  them,  passed  the 
real  as  well  as  the  personal  estate. 

That  case  contained  a  mixture  of  real 
and  personal  estate,  and  is  very  like  the 
present,  as  the  words  *'all  I  am  worth," 
are  not  more  comprehensive  than  the  words 
**all  my  other  property." 

The  court  is  therefore  unanimously  of 
opinion  that  the  judgment  should  be 
affirmed. 

Cowles  &  at.  v.  Brown  &  al. 

{October.  1803.] 
Power  of  Appointment— Discretion  of  Trustee*— Case 

at  Bar,— Devise  of  slaves  to  one  for  life,  with  power 
to  grive  tbem,  at  his  decease,  among-  the  children 
of  the  two  brothers  of  the  testatrix,  "in  such  man- 
ner and  proportion  as  he  shall  think  proper;'*  the 
trustee  has  full  discretion,  and  may  make  unequal 
appointments. 
Same— Same.— In  such  case,  if  the  trustee  exchangre 
part  of  the  slaves,  with  a  strangrer,  for  a  tract  of 
land,  of  less  value,  which  is  conveyed  to  one 
of  the  objects:  sells  another  part  with  some  of 
his  own,  without  distinfiruishlner  what  part  of  the 
purchase  money  was  for  the  slaves  in  the  power, 
but  directs  his  executor  to  srive  one  of  the  bonds 
to  one  of  the  objects  of  the  power:  and  sells  a 
further  part  to  another  of  the  objects,  expressing 
in  the  deed  that  it  was  made  partly  for  money 
and  partly  in  pursuance  of  the  power,  the  appoint- 
ments are  all  valid. 

Cowles  and  others  legatees  of  Susanna 
Cooper  formerly  Susanna  Hooker,  filed  a 
bill  in  the  high  court  of  chancery  against 
Thomas  Cowles  and  William  Brown  stat- 
ing, that,  by  marriage  settlement,  the 
property  of  the  said  Susanna  Hooker,  the 
wife  of  John  Cooper,  was  reserved  to  her 
use,  with  the  right  of  disposing  of  it  by 
her  last  will.  That  she  died  in  1773;  and, 
by  her  will,  after  some  specific  bequests, 
devised  several  slaves  to  the  said  John 
Cooper  her  husband  for  life,  with  power, 
at    his   death,    to  divide   them   among  the 

children  of  Thomas  and  John  Cowles 
478      in   such    manner   and  ^proportion    as 

he  might  think  proper.  That  the 
said  John  Cooper,  after  the  death  of  his 
wife,  sold  some  of  the  said  slaves,  and 
bartered  others.  That,  at  his  instance  and 
prior  to  the  making  of  his  will,  Thomas 
Cowles,  jr.  exchanged  four  of  the  slaves 
with  Brown  for  a  tract  of  land;  and,  to 
cover  the  transaction,  Cooper  made  a  pre- 
tended conveyance  to  Cowles;  who  was  to 
make  a  title  to  the  purchaser;  but  that 
Cooper  was  to  receive  part  of  the  purchase 
money.     And  that    Brown   was  executor  of 

*Power  of  Appointment— Unequal   Appointments.- 

The  principal  case  is  cited  In  M'Camant  v.  Nuckolls. 
86  Va.  888.  12  S.  E.  Rep.  160,  for  the  proposition  that, 
under  a  power  to  appoint  among-  several  objects,  it 
is  not  the  rule  that  they  must  take  equally,  unless  a 
grood  reason  appears.  See  Rhett  v.  Mason,  18  Gratt. 
541.  See  also,  in  this  connection, /oo^»oi«  to  Morris 
V.  Owen*  2  Call  520. 

Chancery  Jurisdiction  over  Discretionary  Trusts.- 
The  principal  case  is  cited  in  Dillard  v.  Dillard.  97 
Va.  442,  84  S.  E.  Rep.  60,  for  the  proposition  that, 
where  the  trust  is  discretionary,  or  one  of  personal 
confidence,  a  court  of  equity  has  no  jurisdiction  to 
Interfere  with  its  exercise  by  the  trustee  so  longr  as 
he  acts  in  good  faith,  and  cannot  execute  it,  nor  can 
any  trustee  appointed  by  It  in  place  of  him.  In 
whom  the  discretion  and  confidence  was  reposed, 
do  so.    See  foot-note  to  Cochran  v.  Paris.  11  Gratt.  348. 

Trustees— How  Discretionary  Power  Conferred  on.— 
The  principal  case  is  cited  in  Whelan  v.  Rellly,  3  W. 
Va.  611,  for  the  proposition  that,  a  discretionary 
power  may  be  conferred  on  trustees  either  by  the 
express  terms  of  the  trust  or  by  implication  from 
the  nature  of  the  duty  imposed  on  them  whenever 
the  object  of  the  trust  is  certain. 

See  foot-note  to  Shearman  v.  Hicks,  14  Gratt.  96. 


793 


4  CALL 


Virginia  Rbports,  Annotated. 


479-481 


John    Cooper.     The    bill  prays  for  g^eueral 
relief. 

Brown's  answer,  admitting  the  marriage 
settlement  and  the  will  of  Susanna  Cooper, 
states,  that  John  Cooper,  in  conformity 
thereto,  made  a  distribution  in  such  a  man- 
ner as  he  thought  proper,  as  would  appear 
by  his  will.  That  the  four  slaves  and  the 
land  were  exchanged  as  an  accommodation 
to  Thomas  Cowles,  jr. ;  and  that  the  de- 
fendant does  not  believe  that  the  plaintiffs* 
interest  were  affected  thereby,  as  John 
Cooper  would  not  have  given  them  any 
part  of  the  said  four  slaves :  Nor  does  he 
believe  that  John  Cooper  ever  sold  any  of 
them,  except  one  woman  and  her  child ; 
which  he  intended  for  Thomas  Cowles ;  to 
whom  a  deed,  for  them,  was  given,  and, 
as  the  money  has  not  been  paid,  that  the 
latter  may  either  sue  for  the  negroes,  or 
take,  according  to  the  oral  direction  of 
Cooper  to  the  defendant,  half  of  the  bond 
for  the  purchase  money.  That  the  said 
John  Cooper  had  a  preference  for  Thomas 
Cowles;  but  gave  other  slaves,  besides 
those  mentioned  in  his  will,  to  some  of  the 
plaintiffs. 

The  answer  of  Thomas  Cowles,  jr.  states, 
that  the  testatrix  was  to  have  made  him 
compensation  by  her  will,  for  a  tract  of 
land  given  by  him  to  his  brother,  at  her 
bequest;  but,  having  neglected  to  do  so, 
she  desired  that  it  should  be  done  by  John 
Cooper,  who  promised  the  defendant  that 
he  would.  That  the  defendant  was  not 
present  at,  or  any  way  privy  to,  the  will  of 
John  Cooper;  who  afterwards  proposed  the 
exchange  of  the  said  four  slaves  for  the 
land:    which    the     defendant     reluctantly 

agreed  to. 
479  *The  marriage  settlement  stipulates 
with  Thomas  Cowles  the  trustee,  that 
the  property  and  slaves  of  Susanna  Hooker 
the  intendeid  wife  remaining  after  the  pay- 
ment of  her  debts  ^ 'shall  be  and  remain  to 
the  said  Susanna,  and  shall  be  vested  in 
the  said  Thomas  Cowles  to  and  for  the  sep- 
arate use  of  the  said  Susanna  to  be  disposed 
of,  by  her,  in  such  manner  and  to  such  uses 
as  she  shall  think  fit,  and  direct,  by  any 
writing,  deed,  or  will  subscribed  by  her  in 
the  presence  of  two  or  more  credible  wit- 
nesses, as  fully  as  if  she  the  said  Susanna, 
at  the  time  of  executing  such  writing,  deed 
or  will,  was  a  feme  sole." 

The  will  of  Susanna  Cooper,  attested  by 
three  witnesses,  devises  as  follows:  **My 
will  is,  that  my  beloved  husband  John 
Cooper  give  to  my  brother  Thomas  Cowles*s 
daughters  Mary  Cowles,  Susanna  Cowles, 
Sara  Cowles,  and  Elizabeth  Cowles  each  a 
3'oung  negro  girl  of  the  negroes  that  were 
made  over  in  marriage  articles  for  my  use. 
And  all  the  other  said  negroes  I  give  to  my 
beloved  husband,  requesting,  at  his  de- 
cease, he  will  gwe  the  said  negroes  among 
the  children  of  my  brother  Thomas  Cowles 
and  my  brother  John  Cowles,  in  such  man- 
ner and  proportion  as  he  shall  think 
proper. '  * 

The  will  of  John  Cooper,  dated  ISth  De- 
cember, 1791,  (professing  to  execute  the 
power,)  confirms  to  Mary  Walker,  (who  was 
one  of  the  daughters  of  John  Cowles, )  and 
her  husband  William  Walker,  the  negroes 
he  had  put  them  in  possession  of  some  years 


before:  To  Thomas  Cowles  son  of  John 
Cowles,  ''for  his  exceeding  good  be- 
haviour," seven  slaves  in  addition  to  those 
he  had  already  put  him  in  possession  of: 
To  Susanna  Gaddy,  two  slaves,  and  con- 
firms to  her,  another  put  into  her  possession 
some  years  ago :  To  Mary  Richardson,  one 
slave,  and  confirms  to  her,  another  put  into 
her  possession  some  years  before :  To  Ed- 
mund Cowles,  two  slaves:  The  remainder 
he  devised  "to  be  equally  divided  Rmong 
the  nephews  and  nieces  of  my  wife  Susanna, 
to  wit,  Thomas,  Henry,  James  and  Samael. 
Sarah  and  Betsey,  sons  and  daughters  of 
Thomas    Cowles,    Elizabeth    Taylor, 

480  John  *Cowles,  and  the  heir  of  Susanna 
Cowle^i    son    and  daughters  of  John 

Cowles,  share  and  share  alike,  excepted  out 
of  this  division,  Jerry,  which  I  give  to 
Eliza  Taylor,  at  the  same  time  she  is  not 
excluded  out  of  the  general  division  of  the 
above  remainder.  To  Sarah  and  Betsey 
Cowles,  I  give  and  confirm  unto  them,  the 
negro  girls  put  in  their  possession  some 
years  ago.  I  should  have  made  a  more 
equal  and  general  division  among  the 
negroes  which  I  have  right  to  dispose, 
which  came  by  my  wife  Susanna,  but  to 
some  it  would  be  but  burthening  their  con- 
science to  hold  them  as  slaves  or  they  mast 
liberate  them,  which  in  my  opinion  would 
be  a  very  great  disadvantage  to  the  slaves." 

There  is  a  deed  from  John  Cooper  to 
"Mary  Walker,  daughter  of  John  Cowles 
deceased,  and  William  Walker,  who  is  in- 
termarried with  the  said  Mary;"  which  for 
;(^240,  "and  in  compliance  with  the  request 
of  his  late  wife,  Susanna  Cooper  deceased," 
conveys  to  Walker  and  wife,  eight  slaves, 
and  warrants  the  title. 

John  Cooper,  by  deed,  reciting  the  power, 
and  dated  the  22d  of  December,  1792,  gave 
a  negro  woman  and  her  increase  to  Thomas 
Cowles,  son  of  John  Cowles,  as  part  of  his 
proportion  of  the  slaves  of  Susanna  Cooper 
his  wife. 

There  is  a  letter  from  Thomas  Cowles  to 
William  Brown,  dated  16th  February,  1792, 
saying,  "I  feel  dissatisfied  respecting  the 
four  negroes  that  Mr.  Cooper  have  left  in 
his  will,  and  bound  me  to  be  exchanged 
with  you  for  land,  and  you  considered  it 
unjust  as  well  as  myself,  and  I  have  de- 
termined to  deliver  the  said  negroes  up  to 
the  legatees,  upon  considerations  yon  will 
give  me  up  my  obligation.  I  dont  wish  to 
hold  any  thing  that  I  consider  so  unjust  as 
that,  so  hope  you  will  not  be  a  bar  to  pre- 
vent my  giving  up  the  said  negroes.^' 

The  depositions  prove,  that  John  Cooper 
took  an  active  part  in  tlie  bargain  for  the 
exchange  of  the  land  and  negroes  between 
Thomas  Cowles,  jr. ,  and  Brown :  that  the 
land  was  worth  £63:  that  Cowles  had  said 
that  the  suit  was  for  the  four  negroes 
which  Cooper  had  made  him  give  for 

481  the  *land;  that   Brown    had   declared 
he  would  give  up  the  said  four  slaves, 

if  Cowles  would  return  the  land,  or  he  would 
buy  the  slaves :  that  the  value  of  the  negroes 
was  £22S;  and  that  John  Cooper  gave 
Walker  eight  negroes  for  four,  the  latter 
insisting  on  a  warranty,  which  was  given. 
The  court  of  chancery  being  of  opinion 
"that  the  disposition  of  John  Cooper  of  his 
defunct  wife's  slaves  was  valid,'*  dismissed 
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the  bill  with  costs :  and  the  plaintiffs  ap- 
pealed to  the  court  of  appeals. 

Call,  for  the  appellants.  The  appoint- 
ments to  Thomas  Cowles  were  void.  P^or 
there  is  a  confidence,  in  such  cases,  that 
the  property  will  be  distributed  with  some 
reg^ard  to  equality ;  and,  consequently,  any 
other  distribution  is  an  abuse.  If,  indeed, 
the  person  exercising  the  power  stands  in 
the  relation  of  parent  to  the  objects,  and 
finds  that,  either  from  his  own  bounty,  or 
from  other  sources,  some  of  them  are  better 
provided  for  than  others,  he  may  make  such 
inequalities  as  may  tend  to  bring  them  to  a 
level.  But  that  is  the  only  instance  in 
which  any  very  considerable  preference  is 
permitted.  And  the  objection  is  greater, 
if  the  fiduciary  receives  any  beneSt  from 
the  transaction ;  for  that  is  entirely  adverse 
to  the  intention  of  the  author  of  the  power. 
These  observations  apply  with  irresistible 
force  to  the  exchange  of  the  four  slaves  for 
the  land,  as  it  is  proved  that  the  slaves 
were  worth  £22S^  and  the  land  £63  only ;  so 
that  there  was  a  difference  of  £1S2,  which 
went  to  the  benefit  of  Cooper,  or  of  Brown, 
(who  had  married  his  niece,)  and  not  to 
Thomas  Cowles,  who  appears,  by  his  an- 
swer and  letter  to  Brown,  to  have  been 
forced  into  the  bargain,  and  probably 
yielded,  at  last,  through  fear  that  Cooper 
would  not  make  the  appointment  upon  any 
other  terms.  The  sale  of  the  negro  woman 
and  her  child,  stands  upon  no  better  foot- 
ing ;  for  no  other  account  of  the  value  and 
disposition  of  them  is  given,  than  what 
Brown  says  in  his  answer,  namely,  that 
Cooper  sold  them  with  some  of  his 
482  *own,  and  directed  him  to  pay  Cowles 
the  moiety  of  a  bond  for  2^80 ;  which 
is  very  unsatisfactory;  and  the  deed  to 
Cowles,  after  the  sale,  shews  that  a  shift 
was  thought  necessary  to  bolster  up  the 
transaction.  The  pretended  appointment 
to  Walker  is  equally  exceptionable ;  because 
the  deed  says  it  was  for  ;f240,  as  well  as  in 
pursuance  of  the  power;  and  one  of  the  wit- 
nesses proves  that  the  four  slaves  redeived 
by  Cooper,  were  equal  in  value  to  the  eight : 
so  that,  instead  of  an  appointment  to  Mrs. 
Walker,  it  was  in  fact  a  sale  of  the  eight, 
as  Cooper  kept  the  four  as  his  own  prop- 
erty, and  Walker  insisted  on  a  warranty, 
which  was  given.  The  alleged  appoint- 
ments therefore,  instead  of  being  individual 
and  distinct,  are  confounded  with  other 
transactions,  which  leaves  the  whole  en- 
veloped with  darkness,  and  puts  it  out  of 
the  power  of  the  court  to  decide  upon  the 
motives :  a  circumstance  sufficient,  of  itself, 
to  destroy  them.  If  it  be  said  that  Cooper 
afterwards  confirmed  them  by  his  will,  the 
answer  is,  that  the  will  was  bottomed  on 
the  same  motives  with  the  deeds,  and  is 
affected  in  the  same  manner.  The  appoint- 
ments, therefore,  being  void,  they  ought  to 
be  set  aside,  and  the  property  divided  ac- 
cording to  the  case  of  Morris  v.  Owen,  2 
Call,  520. 

Wickham,  contra.  Cooper  had  a  life 
estate  in  the  slaves,  and  that  might  have 
regulated  the  money  part  of  the  transac- 
tions ;  which  removes  the  objection  of  profit 
to  himself.  The  mixture  of  the  appoint- 
ments with  other  matters,  does  not  vitiate 
them,    as    no   bad    motive    for  it  appears. 


Cooper  had  full  discretion,  and  was  at  lib- 
erty to  exercise  the  power  as  he  pleased, 
even  upon  motiyes  of  affection.  No  in- 
equality appears ;  for  the  number  and  value 
of  the  slaves  are  not  shewn ;  but  were  it 
otherwise,  the  reasons  assigned  by  Cooper 
in  his  will,  for  the  preference,  (although  he 
was  not  bound  to  assign  any,)  were  suffi- 
cient to  justify  it.  If  the  exchange  of  the 
four  slaves  for  the  land  was  unfair,  and 
gave  an  advantage  to  Brown,  that  would 
be  for  the  benefit  of  Thomas  Cowles,  (who 
may    set  it    aside,)    and   not   of    the 

483  *other  legatees.     But   no    compulsion 
is  proved,  and  the  probability  is,  that 

his  dissatisfaction  arose  afterwards;  for 
there  is  nothing  to  shew  that  Cooper  would 
have  altered  his  will,  if  he  had  not  con- 
sented. The  woman  and  child  were  prob- 
ably sold  for  the  bad  behaviour  of  the 
woman ;  and  Cooper  took  the  burthen  of 
accounting  for  the  value;  which  he  pro- 
fessed himself  willing  to  do  to  Thomas 
Cowles,  to  whom  he  had  given  her.  Of 
course,  there  is  nothing  improper  in  that 
transaction ;  and  the  appellants  ought  not 
to  be  allowed  to  object  the  want  of  infor- 
mation now,  as  they  did  not  except  to  the 
answer,  and  demand  it  in  the  court  below. 
Walker  has  no  counsel ;  and  therefore,  as  to 
that  part  of  the  case,  the  decree  may  be 
left  open. 

Call,  in  reply.  The  appointments  ought 
not  to  have  been  mixt  with  any  other 
affairs.  For  the  commixture  puts  it  in  the 
power  of  the  fiduciary  so  to  disguise  the 
transaction,  that  the  guilt,  or  innocence,  of 
it,  can  never  be  made  to  appear :  and  there- 
fore, the  only  safe  rule  is,  by  prescribing  it 
altogether,  to  shut  up  the  avenues  to  fraud. 
There  was  gross  inequality ;  for  ten  slaves 
were  given  to  Thomas  Cowles;  who  was 
made  one  of  the  residuary  legatees  also, 
without  any  proper  motive,  for  the  prefer- 
ence, assigned :  for  his  good  or  bad  be- 
haviour to  Cooper  ought  not  to  have  entered 
into  the  consideration.  It  is  not  correct  to 
say,  that  if  the  appointments  to  Cowles 
and  Walker  were  fraudulent,  the  appointees 
only  can  take  advantage  of  it :  for  the  fraud 
vitiates  the  transactions,  and  the  deeds 
convey  no  right,  as  Cooper  had  not  an  ar- 
bitrary discretion ;  but  was  bound  to  observe 
something  like  equality ;  and,  as  the  num- 
ber and  value  of  the  slaves,  were  known 
to  the  appellees,  and  not  to  the  .plaintiffs, 
the  former  ought  to  have  produced  the 
proof  necessary  to  justify  the  conduct  of 
the  trustee.  There  is  no  evidence  that  the 
woman  and  child  were  sold  on  account  of 
the  bad  qualities  of  the  woman :  and  the 
presumption  is,  that  it  was  to  suit  the  pur- 
poses of  Cooper  himself. 

484  ARCANE,  Judge,  said  that,  upon  a 
view    of    the    whole  case,  he  was  for 

affirming  the  decree ;  but  that  he  did  not 
mean  to  decide  any  thing  as  to  the  right  of 
persons  having  power  to  appoint,  to  give 
unequal  portions,  in  general. 

FLEMING,  Judge,  said  that,  he  thought 
a  general  power  was  given ;  especially  as 
the  testatrix  did  not  use  the  words  **  equally 
to  be  divided;"  and  that  upon  the  whole, 
he  was  of  opinion,  that  the  decree  should 
be  affirmed. 

CARRINGTON,     Judge,    said    that,    as 
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Cooper  had  a  general  power  to  give  the 
slaves  among  the  children,  and  had  given 
some  to  each,  the  decree  ought  to  be 
affirmed. 

LYONS,  Judge.  Power  is  given  to  the 
husband  to  distribute  the  slaves  among  the 
nephews  and  nieces  of  the  testatrix  ''in  such 
manner  and  proportion  as  he  shall  think 
proper;"  and  there  is  nothing  in  the  will 
to  shew  that  an  equal  division  was  in- 
tended. Of  course  it  was  left  to  him  to 
make  the  appointments  according  to  his 
own  discretion;  and  then,  what  right  has 
the  court  to  control  the  execution?  The 
latitude  which  has  been  sometimes  taken  by 
chancellors  in  England,  has  been  repro- 
bated, and  a  difterent  course  is  beginning 
to  manifest  itself  there,  2  Fonbl.  Eq.  201 ; 
which  meets  with  my  own  approbation. 
Consequently,  as  the  power  was  general  in 
the  present  case,  and  the  husband  has  given 
part  of  the  slaves  to  each  of  the  legatees, 
without  any  proof  of  fraud,  I  concur,  with 
the  rest  of  the  judges,  that  the  decree  ought 
to  be  affirmed. 
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Appellate  Practice— Settlnir  Aside  Order  of  References- 
Failure  to  Except— Effect— If  there  be  an  order  of 
reference  by  cousent;  and  it  be  afterwards  set 
aside,  without  its  beiner  shewn  at  whose  instance, 
or  for  what  cause,  it  was  done:  and  no  exception 
be  taken  at  the  time,  the  court  of  appeals  will 
afllrm  the  Judfirment  afterwards  rendered  upon  a 
verdict  subsequently  obtained. 

PleadiDff  and  Practice—  indebitatus  Assumpsit— Qenerai 
Issue— Proof  under*— Case  at  Bar.— in  indebitatus 
assumpsit,  if  the  defendant,  after  office  judsrment 
and  a  writ  of  enquiry,  offers  to  plead,  in  abate- 
ment, that  the  matter  of  the  suit  was  contained  in 
a  covenant  under  seal,  and  the  court  reject  the 
plea,  but  srive  leave  to  plead  the  sreneral  issue,  it 
will  not  be  error;  for  the  defendant  miffht  have 
driven  the  special  matter  in  evidence  under  the 
ereneral  issue,  and  if  it  had  been  refused,  might 
have  filed  an  exception  to  the  opinion. 

5ame— Late  5tage  of  Suit— Special  Plea  — Quaere.- 
Whether,  at  a  late  stasre  of  the  suit,  a  special  plea 
may  be  received,  and  the  cause  sent  back  to  the 
rules? 

Same— Same— Same.— Possibly  there  may  be  cases 
where  it  would  be  proper:  but  the  circumstances 
should  be  very  strong. 

Bills  of  Exception— SiffninflT—nandamus  by  District 
Court  to  County  Court. t— The  district  court  made  a 
rule  upon  the  justices  of  the  county  court  to  shew 
cause  why  a  writ  of  mandamus  should  not  issue, 
commanding  them  to  "sign  and  seal"  a  bill  of 
exceptions:  they  having  appeared  and  "assigned 
satisfactory  reasons"  why  they  did  not  sign  and 
seal  the  same,  the  rule  was  discharged. 

Appellate  Practice  —  New  Trial  —  Affidavits  after 
Appeal.— The  appellate  court  cannot  grant  a  new 
trial  upon  affidavits  taken  after  the  appeal  was 
depending  in  such  appellate  court. 

*Pleadinff  and  Practice— Pleas  Amounting  to  General 
Issue.— In  Merchants,  etc..  Bank  v.  Evans,  9  W.  Va. 
382.  it  is  said:  "All  of  these  special  pleas,  which  set 
forth  facts,  showing  that  the  plaintiff  never  had  a 
cause  of  action,  ought  to  have  been  rejected,  as 
amounting  to  the  general  issue:  and  such  of  them 
as  set  forth  matters  in  discharge  of  the  action,  if 
they  had  concluded  properly,  might  have  been 
received  by  the  court,  but  if  they  had,  nevertheless, 
been  rejected,  this  court  would  not  have  reversed 
the  circuit  court  on  the  appeal  of  the  defendants, 
as  no  injury  could  have  possibly  resulted  to  them, 
as  the  case  was.  finally,  decided  on  a  demurrer  to 
the  evidence,  and  all  their  defences  were  admissible 
under  this  general  i.ssue.  Porter  v.  Harris,  4  Call 
488." 

^Bills  of  Exception— Siflrnittff— Mandamus  to  Compel 
Lower  Court.— That  a  mandamus  will  issue  to  compel 
a  lower  court  to  sign  a  bill  of  exceptions  in  a  proper 
case,  the  principal  case  is  cited  in  Douglass  v. 
Loomis,  5  W.  Va.  546:  foot-note  to  Page  v.  Clopton,  30 
Gratt.  415.  See  monographic  fwte  on  "Bills  of  Ex- 
ception" appended  to  Stoneman  v.  Com.,  25  Qratt 
887. 


Porter  brought  indebitatus  assumpsit,  in 
the  county  court,  against  Harris,  for  work 
and  labour  done  and  performed,  and  for 
materials  found  in  and  about  the  same. 
The  plaintiff  obtained  an  office  judgment 
and  writ  of  enquiry  in  January  1794;  and, 
at  the  March  court,  in  the  same  year,  with- 
out setting  aside  the  office  judgment,  a 
general  order  of  reference,  to  be  returned 
to  the  next  August  court,  was  made  by  con- 
sent, with  a  release  of  all  antecedent  errors. 
In  August  1794,  the  following  entry  was 
made  in  the  cause,  **The  order  of  reference 
in  this  cause  being  set  aside,  the  same  is 
continued  until  the  next  term. "  At  May 
court  1795,  the  defendant  moved  to  remand 
the  cause  to  the  rules,  which  was  refused; 
and  thereupon  he  offered  a  bill  of  exceptions 
to  the  court's  opinion,  stating,  in  hxc 
verba,  the  agreement  in  writing  to  refer 
the  cause ;  the  order  of  reference ;  and  the 
above  recited  order,  in  August,  for 
486  setting  *it  aside,  **without  having 
given  the  defendant  any  notice,  ap- 
pearing upon  the  record,  of  such  motion 
being  to  be  brought  forward. ' '  Which  the 
court  refused  to  sign,  ^'as  the  said  bill  of 
exceptions,  and  the  matters  therein  con- 
tained, are  a  misrecital  of  the  record,  and 
do  not  contain  facts."  The  defendant  then 
offered  to  plead,  that  the  contract  for  the 
work  and  labour  was  a  covenant  under  seal 
(setting  it  forth  at  large) ;  and  that  the 
plaintiff  should  have  declared  upon  it,  with 
a  profert.  The  court  refused  the  plea, 
which  concluded  in  abatement;  and  the 
defendant  filed  a  bill  of  exceptions  to  that 
opinion  also.  The  defendant  then  moved 
for,  and  obtained,  leave  to  plead  non  as- 
sumpsit. Verdict  and  judgment  for  the 
plaintiff.  Immediately  after  which,  the 
defendant  moved  for  a  new  trial:  but 
the  court  denied  it ;  and  thereupon  he  ap- 
pealed to  the  district  court. 

A  rule  was  made  by  the  district  court, 
upon  the  justices  of  the  county  court,  to 
shew  cause  why  a  writ  of  mandamus  should 
not  issue,  commanding  them  to  sign  and 
seal  another  bill  of  exceptions,  which  stated 
that  the  plaintiff  offered  in  evidence  a  bill 
of  the  costs  of  the  mill ;  and  that  part  of 
it  was  objected  to  by  the  defendant,  as 
covered  by  the  covenant.  But  the  justices 
** having  assigned  satisfactory  reasons  why 
they  did  not  sign  and  seal' '  the  said  bill  of 
exceptions,  the  rule  was  discharged. 

The  defendant  Harris,  while  the  appeal 
was  depending  in  the  district  court,  ob- 
tained the  affidavits  of  sundry  witnesses 
relative  to  the  value  of  the  work,  and  some 
transactions  during  the  trial  of  the  issue. 

The  district  court,  (**the  transcript  of 
the  record  of  the  judgment,  together  with 
sundry  affidavits,  being  seen  and  in- 
spected,") reversed  the  judgment,  because 
the  county  court  refused  a  new  trial;  and, 
setting  aside  the  verdict,  awarded  a  new 
trial,  and  retained  the  cause  for  trial  there. 
From  which    judgment,  Porter  appealed  to 

the  court  of  appeals. 
487  ^Nicholas  and  Randolph  for  the  ap- 

pellant. The  bill  of  exceptions  states 
that  the  order  of  reference  did  not  ascer- 
tain the  time  within  which  it  was  to  be 
performed ;  but  that  was  contrary  to  the 
fact,  and  therefore  the   court  very  properly 
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refused  to  sign  it.  The  motion  to  remand 
the  canse  to  the  rules  was  unreasonable; 
especially  as  the  defendant  was  not  taken 
by  surprize,  for  the  cause  was  continued  to 
the  next  term.  The  plea  that  was  rejected 
was  a  dilatory,  as  it  went  to  the  form,  and 
not  to  the  merits ;  and  therefore  could  not  be 
received  after  the  office  judg'ment.  Down- 
man  V.  Downman's  executors,  1  Wash.  26. 
Besides,  it  only  amounted  to  the  general 
issue ;  and  was  consequently  bad.  5  Mod. 
314 ;  Co.  Liitt.  303,  b. ;  3  Mod.  166.  The 
defendant  sustained  no  injury,  as  the  gen- 
eral issue  was,  in  fact,  afterwards  pleaded; 
and  he  might,  under  that,  have  given  the 
matter  of  his  plea  in  evidence.  The  district 
court  erred  in  granting  a  new  trial  upon 
the  affidavits  taken  after  the  cause  came 
into  that  court ;  for,  sitting  as  an  appellate 
court,  they  ought  to  have  reversed  or 
affirmed  the  judgment  upon  the  face  of  the 
record.  There  was  no  impropriety  in  set- 
ting aside  the  order  of  reference,  as  there 
does  not  seem  to  have  been  any  opposition 
to  it ;  and  it  does  not  even  appear  to  have 
been  done  at  the  instance  of  the  plaintiff; 
for  the  entry  is  '*the  order  of  reference 
being"  set  aside,'*  without  stating  on  whose 
motion,  or  for  what  cause.  Therefore,  the 
court  will  presume  that  there  were  sufficient 
reasons  for  setting  it  aside,  shewn  to  the 
county  court. 

Wickham,  contra — Submitted  the  ques- 
tion as  to  the  new  trial.  The  county  court 
ought  not  to  have  set  aside  the  order  of 
reference  ;*  for  it  could  only  be  discharged  by 
consent,  and  none  appears.  The  defendant, 
after  setting  aside  the  office  judgment,  was 
at  liberty  to  plead,  as  if  no  such  judgment 
had  been  obtained.  But  the  plea  that  was 
rejected  was  not  a  dilatory ;  for  it  was  a 
complete  bar  to  the  action  of  assumpsit ; 
and  where  the  plea  destroys  the  action, 
without  regard  to  the  form,  it  is  a 
plea  in  bar,  and  not  in  abatement. 
488  *6  Mod.  102.  The  case  cited  from  5 
Mod.  314,  was  not  decided;  for  the 
plea  was  withdrawn  by  consent,  and  there- 
fore it  proves  nothing.  It  is  no  answer  to 
say,  that  the  defendant  could  sustain  no 
injury,  because  he  might  have  given  the 
same  matter  in  evidence  under  the  general 
issue,  which  was  afterwards  pleaded ;  for, 
admitting  that  to  be  true,  still  the  defend- 
ant's situation  was  worse;  because,  if  the 
plea  had  been  received  and  demurred  to  by 
the  plaintiff,  he  might  have  been  prepared 
to  support  the  law  of  it;  and,  if  it  had 
been  replied  to,  he  might  have  been  pre- 
pared to  support  the  fact.  But  the  general 
issue  altered  his  situation  in  both  respects, 
and  rendered  him  liable  to  surprize  and  in- 
convenience. 

Cur.  adv.  vult. 

LYONS,  Judge,  delivered  the  resolution 
of  the  court  to  the  following  effect :  That, 
as  no  exception  to  the  setting  aside  the 
order  of  reference  was  taken  at  the  time, 
nor  any  misconduct  in  the  court  shewn, 
there  was  no  reason  for  impeaching  the 
judgment  of  the  county  court  upon  that  ob- 
jection. That  there  was  no  ground  to  find 
fault  with  the  county  court  for  refusing  to 
receive  the  plea  and  send  the  cause  back  to 
the  rules ;  for,  if  allowable  in  any  case,  the 
circumstances    leading    to   it,    ought  to  be 


very  strong :  and,  in  the  present  instance, 
there  was  not  the  slightest  reason  for  it,  as 
the  defendant  was  allowed  to  plead  the 
general  issue,  and  might  have  given  the 
special  matter  in  evidence  under  it:  and  if 
the  court  had  refused,  upon  the  trial  of  the 
issue,  to  have  received  the  testimony,  he 
might  have  filed  an  exception  to  the  opin- 
ion. That  the  district  court  ought  not  to 
have  granted  a  new  trial  upon  the  affidavits 
taken  after  the  appeal  was  depending  in 
that  court.  And,  consequently,  that  the 
judgment  of  the  district  court  was  to  be 
reversed,  and  that  of  the  county  court 
affirmed. 
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5«le  of  Land— **More  or  LeM**— Deficiency  —  Fraud - 
Purchase  Money.*— Altbousrh  the  vendor  sells  the 
tract  of  land  whereon  he  formerly  lived,  supposed 
to  contain  800  acres,  more  or  less,  as  he  bouirbt  it, 
yet,  if  he  omits  to  disclose  to  the  vendee  that  he 
had  previously  surveyed  it.  and  found  it  to  con- 
tain less  than  he  bousrht  it  for,  the  purchaser  will 
be  entitled  to  a  deduction  from  the  purchase 
money  equal  to  the  deficiency  :  notwithstandinff 
he  paid  part  after  the  deficiency  was  discovered, 
and  ffave  a  new  bond  for  the  balance,  with  only 
an  oral  declaration  that  he  would  seek  compen- 
sation for  the  loss. 

Same  —  Deficiency  —  Chancery  Practice  —  Purchase 
JMoncy.— If  a  tract  of  land,  with  the  irrowinfir  crops, 
and  a  few  articles  of  personal  property,  be  all 
sold  together  for  a  ffiven  sum  :  and  the  land 
proves  deficient  in  quantity,  the  Court  of  chan- 
cery may  deduct  a  rateable  proportion  of  the  pur- 
chase money,  without  directin«r  an  issue  to 
ascertain  it. 

Appellate  PradHce— Certiorari.— If  the  superior  court 
of  chancery  errants  a  certiorari  to  remove  a  cause, 
and  the  county  court  proceeds  to  a  decree  :  upon 
appeal  from  that  decree,  the  superior  court  of 
chancery  may  hear  the  appeal  and  certiorari 
together,  and  make  the  proper  decree  upon  the 
whole  cause. 

Oldacre  filed  a  bill  in  chancery  stating, 
that  he  had  purchased  a  tract  of  land  of 
Anthony,  which  the  latter  represented  as 
containing  350  acres,  and  promised  to  add 
an  entry  of  nine  acres  to  it.  That  the  price 
of  the  land  was  £3i50;  and  the  defendant 
gave  a  bond,  (which  is  lost,)  to  secure  the 
title.  That  the  plaintiff  had  paid  £21S  of 
the  purchase  money,  and  was  sued  for  the 
balance.  That  it  turns  out,  upon  a  survey, 
that  there  are  220  acres  of  land,  only :  And 
therefore  the  bill  prays  a  return  of  a  ratea- 
ble proportion  of  the  purchase  money,  and 
for  general  relief. 

The  answer  of  Anthony  states,  that  he 
shewed  the  boundaries  of  the  land  to  the 
plaintiff  previous  to  the  sale.  That  the  bond 
expressed  the  bargain :  which  was  that  the 
defendant  sold  the  tract  of  land  whereon 
he  formerly  lived,  with  the  crops  and  other 
property  (of  the  value  of  £60.  5. )  to  the 
plaintiff  for  £^2.  5. ;  and  bound  himself  to 
convey  the  land  contained  within  the 
boundaries  aforesaid,  described  at  large, 
and  stated,  by  supposition,  to  amount  to 
300  acres  more  or  less,  but  refused  to  war- 
rant the  quantity,  as  he  had  bought,  him- 
self, without  measurement,  and  sold  in 
the    same    manner.     That,  since   the   sale, 

*Sale  of  Land— "More  or  Less*'— Sale  In  Gross  or  by 

Acre.— The  principal  case  is  cited  in  Depue  v.  Ser- 
pent. 21  W.  Va.  833 ;  Crislip  v.  Cain,  19  W.  Va.  h\2. 
In  the  latter  case  the  court  was  of  opinion  that  the 
principal  ca.se  was  decided  in  favor  of  the  vendee 
because  of  the  fraud  practised  on  him  by  svpprfgftio 
veri.  See.  upon  this  subject,  extensive  foot-note  to* 
BlessiufiT  V.  Beatty,  1  Rob.  287. 
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490  the  plaintiff  mentioned  the  *supposed 
deficiency,  but,  upon  the  defendant's 

insisting  on  the  bargain  as  it  was  made,  he 
paid  part  of  the  purchase  money,  and  gave 
a  new  bond  for  the  balance.  That  the  de- 
fendant had  not  deceived  the  plaintiff;  and 
had  tendered  him  a  deed,  which  he  refused 
to  accept. 

There  was  some  discordance  in  the  testi- 
mony; but  it  appeared  by  several  of  the 
witnesses,  1.  That  the  plaintiff  had,  prior 
to  the  treaty,  discovered  by  a  survey  which 
he  made,  that  there  was  less  than  he  bought 
it  for;  and  there  is  no  evidence  that  he  im- 
parted those  circumstances  to  the  plaintiff. 
2.  That  the  defendant,  at  the  time  of  the 
treaty,  spoke  of  the  tract  as  containing 
about  350  acres,  and  that  he  would  throw  in 
the  nine;  but  would  not  warrant  more  than 
300  acres.  3.  That  the  growing  crops  of 
wheat  and  rye,  together  with  an  apple  mill 
and  some  cider  casks,  were  to  be  included 
in  the  sale ;  and  that  ;f  350  was  to  be  the 
purchase  money  for  the  whole.  4.  That 
Oldacre,  when  he  made  the  payment  and 
gave  the  new  bond,  declared  he  would  seek 
compensation  for  the  deficiency. 

Th6  county  court  ordered  a  survey ;  which 
being  made,  it  appeared  that  there  were 
only  219  acres  of  land  in  the  tract.  In  con- 
sequence of  which,  that  court,  (reciting  the 
survey,  and  that  the  plaintiff  had  paid  £31S 
of  the  purchase  money,  which,  in  the  opin- 
ion of  the  court,  was  £S^,  10.  more  than  he 
ought  to  have  paid, )  decreed  repayment  of 
the  latter  sum,  with  interest  and  the  costs. 
From  which  decree  Anthony  appealed  to  the 
superior  court  of  chancery. 

Prior  to  the  decree,  the  chancellor  had 
awarded  a  writ  of  certiorari,  to  remove  the 
cause  into  the  superior  court  of  chancery; 
and  had  also  directed  a  survey,  by  which  it 
likewise  appeared  that  the  tract  contained 
but  219  acres  of  land. 

The  appeal  and  certiorari  were  heard  to- 
gether, and  the  following  decree  made  by 
the  couft  of  chancery,  '*This  court  being 
of  opinion  that,  in  the  said  decree,  by 
which  the  appellee  recovered  against  the 
appellant  eighty-three  pounds  ten  shillings, 
with  legal  interest  thereon  from  the  first 
day  of  May,  in  the  year  one  thousand 

491  seven  hundred  and  *ninety-one,    and 
his  costs,  there  is   no  error,  unless  it 

be,  that  less  was  recovered  by  the  appellee 
than  was  due  to  him,  to  the  loss  whereof 
he  submiteth,  and  that  the  injunction  to 
stay  execution  of  the  judgment  recovered 
against  him  by  the  defendant  in  the  county 
court  of  Bedford,  ought  to  be  perpetual, 
doth  affirm  the  decree  and  perpetuate  the 
injunction  accordingly,  and  order  that  the 
appellant  do  pay  unto  the  appellee  the  costs 
expended  by  him,  both  in  defence  of  the 
appeal,  and  in  the  prosecution  of  the  other 
cause." 

Anthony  appealed  to  the  court  of  appeals. 

Wickham,  for  the  appellant.  The  land 
was  sold  by  the  tract,  for  more  or  less,  and 
not  by  the  quantity  or  acre ;  and  therefore 
the  purchaser  is  entitled  to  no  deduction. 
Although  a  deception  is  charged,  it  is  not 
proved:  But,  were  it  otherwise,  still  the 
relief  granted  was  improper;  for  the  de- 
duction ought  not  to  have  been  according 
to  the  acre,  but  to  the   injury  actually  sus- 


tained :  to  ascertain  which  an    issue  should 
have  been  directed. 

Randolph,  contra.  There  is  indeed  no 
proof  of  an  actual  stipulation,  in  express 
words,  for  a  sale  by  the  acre ;  but  the  com- 
plexion of  the  contract  looks  very  like  it. 
Be  that  as  it  may,  however,  it  is  plain  that 
the  defendant  imposed  upon  the  plaintiff, 
and  induced  him  to  believe  that  there  were 
more  than  300  acres.  For,  concealing  all 
the  circumstances,  he  sent  the  plaintiff 
word  by  one  person,  and  fiequently  declared 
to  him,  in  the  presence  of  others,  that  there 
was  more  than  that  quantity  in  the  tract. 
The  case  contains  nothing  which  should 
vary  the  mode  of  relief  from  that  observed 
in  ordinary  cases;  and,  therefore,  the  de- 
duction ought  to  be  according  to  the  acre, 
as  the  decrees  have  made  it. 

Cur.  adv.  vult. 

LrYONS,  Judge,  delivered  the  resolution 
of  the  court,  that  there  was  no  error  in  the 
decree ;  and,    therefore,    that    it   was  to  be 

affirmed.  

« 
492  *Barksdale  v.  Fenwick. 

[October.  180S.] 

Bonds— Ajslflfoment— LlAblllty  of  Assignor— CmuU- 
oration.*— Tbere  is  no  difference,  with  respect 
to  the  liability  of  the  asstflrnor  of  a  bond,  whether 
the  assignment  was  for  a  past  or  a  present  consid- 
eration. 

Same— Same— Pleadinir—DMhinition.— If  the  assi^- 
ment  was  for  tobacco  sold,  but  states  that  it  was 
forvalae  received:  and  the  declaration  afirain»t 
the  assignor  pursues  the  assignment,  it  is  auffl- 
cient 

Suno— Same— 'Same— Same— Allei:atioa.—it    is    not 

necessary  to  state  in  the  declaration  a^rainst  the 

assifirnor,  that  tbe  oblisror  was  insolvent;  but  it  is 

enouffh  to  set  forth  the  return  of  nulla  bona,  as 

tbat  is  prima  facie  evidence  of  the  inability  of  the 

oblisror  to  pay. 
— Dii 


lue  DIU|r«>ce.t-The  four  Judges  were 
all  of  opinion,  that  what  was  due  diliflrence  on  the 
part  of  the  assismee  of  a  bond,  depended  on  cir- 
cumstances. But  two  of  them  held  that  a  speedy 
suit  was  indispensable:  and  two,  that  the  situaUon 
of  the  debtor's  affairs  miffbt  make  it  proper  to 
postpone  the  suit,  and  endeavour  to  obtain  pay- 
ment by  nefiTOtiation. 

On  the  12th  of  March,  1794,  Bachus  gave 
his  bond  to  Barksdale  for  payment  of  a 
sum  of  money  on  demand ;  and  Barksdale, 
on  the  following  day,  assigned  it,  to  Fen- 
wick, **for  value  received."  On  the  23d  of 
December,  1794,  Fenwick  sued  out  a  writ 
upon  the  bond,  against  Bachus  from  the 
hustings  court  of  Petersburg;  to  which 
writ,  the  sergeant  of  the  town  made  the 
following  return:  ^^Dismist  p.  o.  of  plain- 
tiff,*' without  any  date;  and,  at  the  rales 
held  in  the  hustings  office  on  the  5th  of 
March,  1795,  an  entry  was  made  in  these 
words:  '*The  sergeant  having  made  return 
^Dismist  p.  o.  plaintiff,'  the  suit  abating 
by  the  return  is  dismissed  accordingly." 
On    the    26th   of   February,    1795,  Fenwick 

*See  monoirraphic  noU  on  "Consldje ration"  ap- 
pended to  Jones  V.  Obenchain.  10  Qratt.  S50. 

t Bonds— AMi8:nment—E>ue  DUiseooe.— On  the  qnev 
tion  of  due  dilisrence  on  tbe  part  of  the  assismee  of  a 
bond,  the  principal  case  is  cited  in  Dunlop  v.  Harris. 
5  Call  55:  Bronauffb  v.  Scott,  5  Call  88,  06:  Thompson 
V.  Govan.  0  Gratt.  (JW:  foot-note  to  Lee  v.  Love.  I  Call 
497:  Gillilan  v.  Ludin^ton.  6  W.  Va.  134:  Walker  v. 
Henry,  36  W.  Va.  106.  111.  14  S.  E.  Rep.  443.  See  also. 
Drane  v.  Scholfleld.  6  Leiffh  886:  Coiner  v.  Hans- 
barber,  4  LeiflTh  462:  Peay  v.  Morrison.  10  Gratt  149: 
McLausrhlin  v.  Duffleld.  5  Gratt.  133:  Goodall  v. 
Stuart.  2  Hen.  &  M.  106:  Brown  v.  Ross.  flMunf.ni: 
Caton  V.  Lenox,  5  Rand.  81.  See  generally,  mono- 
graphic note  on  "Bonds"  appended  to  Ward  v.  Chnm. 
18  Gratt.  801:  monographic  note  on  '^Assignments'* 
appended  to  Raffsdale  v.  Hagy,  9  Gratt  40B. 
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sued  out  another  writ,  (directed  to  the 
sheriff  of  the  county)  upon  the  said  bond, 
against  Bachus,  from  the  district  court; 
and  obtained  judgment  in  April  1798.  On 
that  judgment  a  writ  of  fieri  facias  issued; 
and  the  sheriff  returned  ^'No  effects  found.*' 
Whereupon  Fenwick  brought  an  action  of 
assumpsit  against  Barksdale  as  assignor  of 
the  bond,  and  declared,  1.  Specially  on  the 
assignment,  setting  forth  the  suit  against 
the  obligor,  and  the  return  of  no  effects 
found.  2.  For  money  had  and  received  to 
the  plaintiff's  use.  3.  For  money  laid  out 
and  expended  to  the  use  of  the  defendant. 
Plea,  non  assumpsit,  and  issue.  At  the 
trial  of  the  cause,  the  plaintiff  filed  a 

493  demurrer  to  *the  evidence;  which 
stated,  that  the  plaintiff  gave  in  evi- 
dence, 1.  The  bond  and  assignment.  2. 
The  record  of  the  suit  aforesaid.  3.  The 
writ  from  the  hustings  court,  the  sergeant's 
return  upon  it,  and  the  order  of  dismission 
at  the  rules.  4.  The  testimony  of  a  wit- 
ness, who  proved  that  Bachus  would  not 
permit  the  sergeant  to  serve  the  writ,  but 
kept  him  off  by  force  of  arms.  5.  That 
Bachus,  in  April  1794,  owed  M'Rae  about 
jf300,  which  the  latter  frequently  applied 
for,  but  never  could  obtain  payment.  And 
that  the  defendant  gave  in  evidence,  1. 
That  the  plaintiff's  agent  resided  in  Peters- 
burg on  the  13th  of  March,  1794,  and  con- 
tinued to  reside  there  for  twelve  months ; 
and  that  Bachus  also  resided  there  until 
the  spring  of  1795,  when  he  left  this  coun- 
try. 2.  That  the  assignment  was  made  in 
consideration  of  tobacco  purchased,  at  the 
date  thereof,  by  the  defendant  of  the  plain- 
tiff. 3.  That  Wilder,  on  the  1st  of  April 
1794,  sold  $4000  worth  of  tobacco  to  Bachus, 
and  took  his  drafts,  upon  Baltimore,  for 
the  same,  which  were  duly  paid;  but  that, 
on  the  15th  of  July,  he  sold  him  $1700  worth 
for  bills  which  had  not  been  paid.  4.  That, 
in  June  1794,  Campbell  &  Wheeler  sold  him 
£70Q  worth  of  flour  for  bills  on  New  York, 
which  were  duly  taken  up;  but  that,  in 
September  1794,  they  sold  him  £%\Z  worth, 
which  had  not  been  paid  for.  5.  That 
Stott,  on  the  ISth  of  July,  1794,  sold  him 
;flO00  worth  of  flour  for  bills  which  were 
not  paid.  6.  That,  in  October  1794,  the 
failure  of  Bachus,  '*in  point  of  credit  as  a 
merchant,"  was  notorious;  and  he  would 
not  have  been  trusted  for  any  thing  of 
value.  The  plaintiff  also  filed  a  bill  of  ex- 
ceptions, which  stated,  that  he  offered  to 
prove,  by  a  witness,  the  declarations  made 
in  confidence  to  the  witness,  in  the  year 
1794,  by  the  plaintiff's  agent  (who  was 
dead  at  the  time  of  the  trial)  touching  the 
diligence  used,  by  him,  to  obtain  payment 
of  the  bond ;  but  that  the  court  rejected  the 
evidence,  because  it  was  hearsay,  and  tended 
to  exculpate  the  agent. 

The  district  court  gave  judgment  for  the 
plaintiff;   and   Barksdale   appealed    to    the 
court  of  appeals. 

494  *Hay  for  the  appellant.  As  the  as- 
signment was  not  made  in  considera- 
tion of  a  preceding  debt,  the  assignor  would 
not  have  been  liable,  even  had  due  diligence 
been  used.  For  there  is  a  difference  be- 
tween an  assignment  of  a  bond  for  a  pre- 
ceding duty,  and  such  assignment  for  a 
present  consideration ;  because   the  assign- 


ment is  payment  for  the  last,  but  not  for 
the  first.  This  was  the  rule  even  with  re- 
gard to  bills  of  exchange  until  it  was  altered 
by  an  act  of  parliament,  which  never  ex- 
tended to  this  country.     Clarke  v.  Mundal, 

1  Salk.  124;  Kyd's  Bills  Exchange,  110;  4 
Vin.  262;  16  Vin.  269.  The  reason  of  the 
distinction  ip,  that,  in  the  case  of  the  prior 
debt,  the  assignment  is  intended  as  an 
easement  to  the  assignor;  but,  in  the  other, 
it  is  meant  as  payment,  and  the  considera- 
tion is  reduced  in  consequence  of  it.  There- 
fore, as  the  assignee  gets  what  he  contracted 
for,  he  has  no  redress,  if  the  debt  is  lost: 
Otherwise,  he  would  pocket  the  difference, 
between  the  reduced  consideration,  and  the 
amount  of  the  bond,  without  running  any 
risque.  Besides  the  bond  and  tobacco  were 
both  chattels,  14  Vin.  110;  and  therefore  it 
was  merely  an  exchange  of  one  chattel  for 
another;  which  created  no  responsibility  on 
the  parties,  except  that  they  reciprocally 
owned  the  articles  exchs^nged.  2  Black. 
Com.  446,  451.  To  constitute  responsibility, 
there  must  be  an  assumpsit  express,  or  im- 
plied: The  first  is  not  pretended;  and  the 
latter  cannot  be  raised:  For  Barksdale,  in- 
stead of  promising  to  pay  the  money,  relied 
that  another  was  to  be  looked  to  for  it,  and 
that  he  himself  was  discharged.  The  points 
now  made  were  not  discussed  in  Mackie  v. 
Davies,  2  Wash.  218;  and  consequently  that 
decision  does  not  affect  the  case.  But  if 
the  plaintiff  had  any  cause  of  action,  it  is 
iniscofnceived  in  the  declaration ;  for  the 
promise,  supposing  one  could  be  implied, 
would,  at  most,  be  only  to  pay  for  the  to- 
bacco; and  therefore,  when  the  considera- 
tion failed,  the  suit  should  have  been  for  the 
value  of  the  tobacco.  3  Black.  Com.  158. 
Again,  the  law  will  not  imply  a  promise 
that  the  assignor  would    pay   not  only  the 

debt  and  interest,  but  the  costs  also; 
495      *for  the  latter  could  not  have  been  in 

contemplation  of  the  parties  at  the 
time  of  the  assignment,  and  therefore  were 
improperly  demanded.  Another  objection 
presents  itself.     For,  in  Mackie  v.  Davies, 

2  Wash.  218,  and  1  Call,  62,  it  was  held  by 
some  of  the  judges,  that  the  assignor  was 
only  liable  for  the  value  actually  paid  for 
the  bond.  Consequently,  the  amount  and 
nature  of  the  consideration  ought  to  have 
been  expressly  laid;  for  to  state  a  sum  of 
money  as  the  consideration,  or  that  it  was 
for  value  received,  which  implies  it,  with- 
out any  reference  to  the  tobacco,  or  its 
value,  is  in  the  teeth  of  the  opinions  re- 
ferred to.  The  declaration  is  defective  also 
in  not  alleging,  directly,  that  Bachus  was 
insolvent:  for  as  the  assignor  is  not  liable 
unless  the  obligor  is  insolvent,  stating  the 
sheriff's  return  of  *^no  effects  found,"  is 
not  sufficient ;  because,  although  that  state- 
ment affords  matter  from  which  the  fact 
of  insolvency  may  be  inferred,  by  a  jury, 
it  is  not  an  averment  of  the  fact  itself;  and 
therefore  no  cause  of  action  is  shewn :  for 
the  court  cannot  make  the  same  inference 
that  the  jury  might ;  and  notwithstanding 
the  sheriff  has  returned  **no  effects"  to 
have  been  found  by  him,  the  obligor  may 
nevertheless  be  solvent,  and  have  effects  in 
other  places.  It  resembles  trover ;  in  which, 
demand  and  refusal  are  evidence  of  conver- 
sion   to    the    jury;  but   if   the  declaration 
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merely  states  them,  and  does  not  aver  con- 
version, the  court,  after  the  verdict,  can- 
not draw  the  inference,  and  support  the 
action. 

Due  diligence,  however,  was  not  used. 
For  that  means  the  same  when  applied  to 
the  assignment  of  a  bond,  as  to  a  bill  of 
exchange:  and,  in  the  latter,  the  rule  is, 
that  if  the  holder  gives  time  to  the  debtor, 
or  does  not  exact  payment  with  the  prompti- 
tude customary  among  merchants,  the 
laches  is  fatal.  Ksp.  54 ;  2  Wils.  353.  In- 
deed the  principle  is  applicable  to  all  trans- 
actions where  the  interest  of  one  man  is 
confided  to,  or  is  under  the  control  of,  an- 
other. Thus,  in  bailment,  where  the  bailee 
is  to  receive  nothing  for  his  trouble,  he  is 
nevertheless,  bound  to  use  ordinary  dili- 
gence. Jones  Bailm.  9.  But  even 
4%  ordinary  diligence  was  npt  used  *in 
this  case.  For,  if  mere  applications 
for  payment  would  have  been  sutScient, 
nine  months  appear  to  have  elapsed  before 
any  were  made;  and,  during  that  period, 
the  obligor  paid  several  other  debts,  and 
occasionally  received  large  parcels  of  prop- 
erty, from  which  the  plaintiff,  with  proper 
diligence,  might,  probably,  have  been  sat- 
isfied.- But  applications  for  payment  were 
not  sufficient.  A  suit  was  necessary;  and, 
if  the  communications  with  the  obligor, 
which  the  plaintiff  attempted  to  prove,  did 
take  place,  they  aggravated  the  delay ;  be- 
cause they  consumed  time,  and  gave  credit 
to  the  debtor.  If  the  action  in  the  hustings 
court  had  been  brought  in  due  season,  the 
subsequent  discontinuance  destroyed  the 
benefit  of  it ;  and  if  that  be  laid  out  of 
the  case,  the  delay  was  extreme. 

Call,  contra.  There  is  a  difference  be- 
tween a  bill  of  exchange,  and  the  assign- 
ment of  a  bond.  The  first  depends  upon 
the  custom  of  merchants,  which  makes  de- 
lay fatal,  whether  loss  of  the  debt  arose 
from  it,  or  not.  The  latter  depends  upon 
the  custom  of  the  country,  which  requires 
a  suit  after  prudent  negotiations  have 
proved  ineffectual,  but  does  not  make  delay 
fatal,  unless  there  be  culpable  negligence. 
This  results  from  the  nature  of  the  under- 
taking; for  the  assignor  assumes  that  the 
obligor  is  solvent,  and  shall  continue  so 
during  reasonable  negotiation,  and  the 
progress  of  a  suit,  after  that  fails.  But, 
as  the  assignee  must  exercise  his  judg- 
ment, as  to  what  is  reasonable  negotiation, 
the  time  for  bringing  the  suit  is  necessarily 
left  to  his  discretion ;  which  must  be  shewn 
to  have  been  abused,  or  the  assignor  is  lia- 
ble. Under  this  view  of  the  subject,  the 
appellant  is  plainly  responsible.  For  not 
only  is  there  no  evidence  that  the  obligor 
was  solvent;  but  there  is  the  clearest  proof 
that  his  affairs  were  desperate;  and  that 
the  only  chance  of  payment  was  to  negoti- 
ate; which  the  circumstances  shew  was 
probably  tried.  If  suit  had  been  instituted 
sooner,  it  would  have  produced  nothing. 
For  the  earliest,  that  could  have  been 
brought,  would  have  been  to  the  dis- 
497  trict  court  in  April  *1794;  and  the 
evidence  shews  that  the  obligor  was 
insolvent  before  a  judgment  could  have 
been  obtained.  That  some  of  his  drafts 
were. paid  during  that  year  is  unimportant; 
because  they  were  upon  the  people  for  whom 


thQ  purchases  were  .made;  and  M'Rae's  case 
proves  that  he  could  nbt  pay  anterior  debts. 
Indeed,  the  case  exhibits  the  appearance  of 
a  declining  man,  endeavouring  to  procure 
funds,  by  paying  the  first  time,  and  deceiv- 
ing the  next ;  for  he  uniformly  contracted 
new  debts  with  the  same  persons,  and  as 
uniformly  failed  to  pay  them.  The  cause 
is  decided  by  that  of  Minnis  v.  Pollard,  1 
Call,  226.  For,  in  that  case,  three  county 
courts  and  two  district  courts,  making  a 
lapse  of  more  than  ten  months,  had  passed 
before  the  suit  was  brought ;  and  the  same 
happened  here.  The  demurrer  settles  the 
question.  For  it  admits  every  thing  which 
might  have  been  inferred  from  the  evi- 
dence, Bull.  Nisi  Pr.  313;  and  there  is  as 
good  ground  for  Inferring  insolvency  here, 
as  for  inferring  the  emanation  of  the  writ 
there.  The  discontinuance  of  the  suit  in  the 
hustings  court  does  not  affect  the  case.  For 
the  demurrer  states,  that  the  obligor  was 
insolvent  before  it  was  brought;  and  the 
suit  in  the  district  court  was  a  continuation 
of  it  without  any  interruption.  There  is  no 
ground  for  the  distinction  taken  between  an 
assignment  for  a  prior  debt,  and  one  for  a 
present  price :  For  the  passage  cited,  from 
Kyd,  proves  the  contrary :  and  shews  that 
the  assignor  is  liable  upon  the  assignment, 
whether  the  consideration  be  past  or  pres- 
ent. The  cause  of  action  is  not  miscon- 
ceived: For  it  is  sufficient  to  state  the 
assignment,  without  setting  forth  the  price 
that  was  paid  for  it;  because  the  law  pre- 
sumes a  consideration,  and  raises  an  as- 
sumpsit upon  the  assignment ;  and  in  none 
of  the  cases  has  the  actual  consideration 
been  stated ;  but  the  assignment  for  value, 
the  suit,  and  return  upon  the  execution, 
constitute  the  charge  in  all  of  them.  This 
answers  the  objection  as  to  variance  be- 
tween the  evidence  and  the  declaration: 
For  the  law  presumes  a  pecuniary  consid- 
eration; and  all  the  counts  proceed 
498  *upon  that  idea.  The  plaintiff  there- 
fore was  not  bound  to  go  into  the 
consideration,  nor  was  the  defendant  at 
liberty  to  allege  it  merely  for  the  sake  of 
destroying  the  legal  inference,  and  taming 
the  plaintiff  round  to  bring  a  new  action. 
Besides,  the  assignment,  like  a  note  of 
hand,  was  evidence  upon  the  money  counts; 
and  the  defendant  cannot,  after  verdict, 
raise  the  objection  to  the  special  count,  as 
he  did  not  move  the  court  to  instruct  the 
jury  to  disregard  it. 

Randolph,  on  the  same  side.  There  is 
nothing  in  the  first  point  made  by  the  ap- 
pellant's counsel ;  for  the  doctrine  in  Kyd 
upon  bills  proves  that  the  assignor  is  liable 
upon  the  assignment,  without  regard  to  the 
nature  of  the  consideration.  Indeed  it 
grows  out  of  the  transaction  itself :  For  the 
purchase  is  not  of  the  wax  and  paper  only, 
but  of  the  contents  also ;  and  the  assignor 
is  always  understood  to  warrant  the  receipt 
of  them.  The  appellee,  by  endorsing  in 
the  usual  manner,  shewed  that  he  meant 
to  be  liable  to  the  usua^  extent;  for  if  he 
had  intended  otherwise  he  would  have  said 
so.  The  testimony  proves  that  Bachus  was 
insolvent  at  the  time  of  the  assignment; 
and  that  an  earlier  suit  would  have  been 
useless :  For  no  efforts  could  procure  satis- 
faction of  M'Rae's  debt;  and   all  the  pay- 
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ments  he  ever  made  were  bills  drawn 
upon  his  principals  for  the  proceeds  of  the 
cotnmodities  which  were  purchased  on  their 
accounts,  as  the  uniform  deception,  prac- 
tised upon  those  who  were  credulous  enough 
to  trust  him  a  second  time,  proves.  It  is 
plain  that,  under  the  circumstances,  nego- 
tiation was  the  onlj  probable  mode  of  ob- 
taining payment;  and,  upon  that  subject, 
the  declaration  of  the  agent,  which  would 
have  established  incessant  endeavours  to 
effect  it,  would  have  been  important,  and 
ought  to  have  been  received,  as  he  was 
dead  ;  and  it  was  the  best  evidence  which 
the  nature  of  the  case  would  then  admit  of. 
That  the  assignment  of  bonds  does  not 
stand  upon  the  same  footing  with  bills  of 
exchange  is  proved  by  the  cases  of  Mackie 
V.  Davies,  2  Wash.  219,  and  Norton  v.  Rose, 

2  Wash.  233;  particularly   the    latter, 
499       in    which    it  ^was  held,  that  a  latent 

equity  would  prevail  against  an  inno- 
cent assignee ;  and  a  stronger  instance  of 
dissimilitude  cannot  be  put.  Indeed  the 
notions  of  merchants  upon  mercantile  sub- 
jects are  not  suited  to  the  bulk  of  society ; 
and  that  has  produced  a  wide  difference  in 
practice  between  bills  and  bonds.  For  bills 
are  considered  as  mercantile  papers  made 
for  rapid  circulation,  and  the  purposes  of 
commerce:  Bonds  for  slow  transition,  and 
neig'hbourhood  transactions  only.  There- 
fore the  usages  of  merchants,  with  respect 
to  the  former,  are  not  applied  to  the  latter; 
because  the  first  requires  despatch,  the 
other  reasonable  accommodation.  Accord- 
ingly the  same  delays  which  are  fatal  to 
the  holder  of  a  bill,  are  not  so  to  the  as- 
signee of  a  bond.  For  no  discretion  is  ad- 
mitted in  the  first,  but  in  the  other  it  is 
expected:  and  neither  of  the  parties  ever 
supposes  that  the  loss  will  fall  upon  the 
assignee,  without  culpable  negligence. 
Consequently  the  return  of  no  effects  is 
conclusive,  unless  the  defendant  proves  un- 
justifiable delay  from  improper  xfiotives. 
The  costs  were  recoverable;  because  the 
plaintiff,  from  the  nature  of  his  undertak- 
ing, was  necessarily  put  to  that  expense. 
The  declaration  is  sufficient ;  for  the  main 
facts  are  stated;  and  more  cannot  be  re- 
quired. But  clearly  the  money  counts 
comprehend  the  case ;  because  the  assign- 
ment, upon  failure  of  the  consideration, 
was  evidence  of  money  had  and  received  to 
the  plaintiff's  use :  And  no  exception  can 
be  taken  to  the  special  count,  as  there  was 
no  motion  to  instruct  the  jury  to  disregard 
it.  For  the  demurrer  makes  no  difference, 
as  it  is  still  the  case  of  a  general  verdict; 
and  therefore  within  the  statute  of  amend- 
ments. 

Wickham,  in  reply.  The  question  is. 
Whether  the  appellant  is  liable  under  all 
the  circumstances  of  the  case?  He  entered 
into  no  express  agreement  to  pay  the  debt, 
but  is  liable  upon  the  implied  undertaking 
only,  if  at  all.  For  the  law  does  not  say, 
that  the  endorser  is  bound  to  pay  the  money 
in  any  event;  but  that  he  is  liable,  ex 
aequo    et    bono,    only:    And,    as    he    who 

trusts  most  should  lose  most,  the 
500      *plaintiff   by   neglecting  to  press  the 

debtor  has  exempted  the  appellant. 
For  it  is  not  true,  that  a  suit  at  any  time  is 
sufificient;  because  the  assignee  undertakes 


to  use  the  most  effectual  means  to  obtain 
payment:  which  is  not  done,  if  the  debtor 
is  suffered  to  moulder  away,  without  any 
effort  to  save  the  money.  It  lies  upon  the 
plaintiff  to  shew  that  he  has  taken  the 
proper  steps  to  recover  the  debt,  and  not 
upon  the  assignor  to  prove  the  solvency  of 
the  obligor.  For  the  same  rules  govern  this 
case,  which  govern  bills  of  exchange;  and 
the  responsibility  of  the  endorser  in  the 
latter  does  not  depend  upon  an3'  arbitrary 
declaration  of  the  law  merchant;  but  upon 
the  broad  principles  of  justice,  which  re- 
quire that  whoever  is  entrusted  with  the 
affairs  of  another,  should  be  provident  and 
diligent.  It  is  upon  this  ground  that  timely 
notice  to  the  drawer  is  held  to  be  necessary, 
to  enable  him  to  sue  for  the  money,  as  the 
holder  cannot;  and  upon  similar  ground 
early  application  and  suit  by  the  assignor 
of  a  bond  is  requisite,  that  the  debt  may  be 
recovered  before  the  obligor  becomes  in- 
solvent, as  the  assignor  can  take  no  steps. 
Accordingly,  in  the  case  of  Mackie  v. 
Davies,  2  Wash.  230,  due  diligence  was  held 
to  be  indispensable.  I  admit  that,  in  all 
cases  of  assignment,  due  diligence,  al- 
though a  question  of  law,  will  depend  upon 
circumstances.  Thus  notice  of  the  non- 
payment of  an  inland  bill  should  be  sent 
by  the  next  mail,  but  reasonable  notice  only 
is  required  in  the  case  of  a  foreign  bill: 
And  in  one  case  suit  upon  the  bond  should 
be  brought  immediately ;  in  another  it  may 
be  deferred  for  a  short  time.  But,  in  both, 
care  and  activity  should  be  used ;  for  the 
assignee  is  not  left  to  arbitrary  discretion ; 
but  should  prove  due  diligence  on  his  part, 
and  inability  to  pay  on  the  part  of  the  debtor. 
Which  can  only  be  done  by  shewing  quick 
application  for  payment ;  and  a  suit  within 
reasonable  time  afterwards.  But  either 
would  have  been  successful  in  the  present 
case.  For  the  bond  was  due  on  demand, 
and  immediate  satisfaction  might  have 
been    required    of   the   obligor,   who  would 

probably  have  paid  had  he  been  urged ; 
501      for  he   does  not  ^appear  to  have  been 

insolvent  at  the  date  of  the  endorse- 
ment: On  the  contrary,  not  only  do  both 
parties  seem  to  have  thought  otherwise,  as 
the  defendant  trusted  him  one  day,  and  the 
plaintiff  took  the  assignment  on  the  next ; 
but  the  variety  of  his  subsequent  money 
transactions  proves  that  he  was  still  able, 
or  was  believed  to  be  so,  for  sometime  af- 
terwards, as  Wilder  and  others  made  con- 
siderable sales  to  him  upon  credit,  and 
received  payment  for  some  of  them.  Nor  is 
it  material  whether  the  purchases  were  upon 
commission,  or  not;  for  that  is  a  business 
carried  on  by  the  safest  men,  and  affords 
no  evidence  one  way  or  the  other.  But  if 
that  was  his  occupation,  it  was  the  very 
reason  why  he  would  have  paid  upon  de- 
mand in  order  to  support  his  credit  with  his 
correspondents  abroad:  And  M'Rae*s  case 
proves  nothing  to  the  contrary ;  for  it  does 
not  appear  when  payment  was  required  by 
him.  Be  that  as  it  may,  however,  a  suit 
would  certainly  have  procured  satisfaction, 
or  bail  would  have  been  obtained,  which 
might  have  secured  the  debt.  Despatch  was 
particularly  necessary  in  the  case.  For 
there  is  a  difference  between  the  assign- 
ment of  the  bond   of  a  planter,  and  that  of 


4  CALL 


Virginia  Rbports,  Annotatbd. 


602-604 


a  merchant :  the  former  wastes  slowly ;  but 
the  other  goes  off  suddenly ;  and  therefore 
greater  diligence  should  be  used  to  antici- 
pate the  event.  The  case  of  Minnis  v.  Pol- 
lard, is  not  like  this;  for  there  Carter  was 
esteemed  insolvent  at  the  time  of  the  as- 
signment ;  but  it  was  otherwise  with  regard 
to  Bachus.  The  demurrer  makes  no  differ- 
ence; for  the  insolvency  could  not  have 
been  inferred  from  the  evidence.  Stephens 
V.  White,  2  Wash.  203.  The  question  of 
difference  between  a  bond  assigned  for  a 
past,  and  one  for  a  present  consideration, 
has  never  been  decided;  and  Clarke  v. 
Mundal,  establishes  that  there  is  a  clear 
distinction.  The  evidence  is  not  consistent 
with  the  declaration ;  for  the  consideration 
of  the  assignment  was  tobacco  and  not 
money ;  and  the  variance  is  fatal.  Overton 
v.  Hudson,  2  Wash.  172.  The  assignment 
will  not  support  the  money  counts;  for  the 
law  does  not  raise  an  assumpsit  to 
502  pay  the  debt,  interest  and  *costs,  as 
the  two  latter  were  not  in  existence 
at  the  time  of  the  endorsement.  The  defects 
in  the  declaration  are  not  cured  by  the  ver- 
dict ;  for  the  jury  refer  the  whole  evidence 
to  the  court ;  and  that  takes  it  out  of  the 
statute. 
Cur.  adv.  vult. 

ROANE,  Judge.  In  the  case  of  Mackie 
v.  Davies,  the  general  doctrine  and  ground 
of  an  assignor's  liability  were  considered, 
and  laid  down  by  the  court.  It  is  therefore 
unnecessary  to  go  into  the  doctrine  in  the 
present  case,  further  than,  for  myself,  to 
explain  one  or  two  positions  there  stated. 

In  that  case,  we  were  much  pressed  to  lay 
down  the  precise  line  at  which  the  as- 
signor's liability  commenced ;  the  criterion 
ascertaining  wherein  due  diligence  con- 
sisted ;  but  the  court  resisted  the  applica- 
tion, and  left  it  upon  the  foot  of  due 
diligence,  under  all  the  circumstances  of 
the  case. 

In  the  case  of  bills  of  exchange  and  nego- 
tiable notes,  it  is  more  easy  and  perhaps 
more  necessary  to  lay  down  a  general  rule 
upon  this  subject,  than  in  the  case  of  bonds : 
more  easy,  because  the  diligence  required 
in  respect  of  them  by  the  English  law,  is 
more  simple,  consisting  only  in  making  a 
demand  and  protest ;  whereas,  in  the  case  of 
bonds,  it  is  necessary  to  sue  in  a  reasonable 
time,  and  in  a  judicious  manner:  more  nec- 
essary, because  bills  and  notes  are  more  in 
the  nature  uf  currency  than  bonds ;  circulate 
more  rapidly  and  generally ;  and  are  more 
affected  by  the  usage  of  merchants.  The 
sanction  of  this  court  has  been  given  to  a 
distinction  in  this  respect  between  the  two 
securities,  and  particularly  in  the  case  of 
Norton  v.  Rose. 

The  time,  however,  may  come,  when  a 
more  general  transfer  of  bonds  added  to 
the  real  utility  of  having  a  certain  rule, 
will  make  it  necessary  for  the  legislature, 
or  the  courts,  if  they  have  power,  to  fix  a 
rule  also,  in  relation  to  the  subject  be- 
fore us. 

I  should   find    considerable   difiiculty    in 
proposing  such  a  one,  if  it  were  now    nec- 
essary;   but    perhaps   one    might    be 
503      ^adopted    by    analogy    to    the  act   of 
1794,    enabling    sureties   in    bonds  to 
call  upon   the  creditor  to  bring  suit.     Per- 


haps it  would  be  a  reasonable  rule  not  to 
impute  a  want  of  diligence  in  suing,  until  a 
refusal,  after  request,  by  the  assignor ;  and 
further,  that  a  return  of  nulla  bona  upon  a 
a.  fa.  should  be  sufficient  evidence  of  dili- 
gence in  pursuing  the  judgment,  unless  the 
assignor  should  have  requested  the  assignee 
to  sue  out  another  kind  of  execution.  I 
throw  out  these  hints,  however,  at  present, 
merely  for  consideration. 

The  uncertainty  under  which  the  assignee 
now  stands,  as  to  what  may,  or  may  not, 
in  future,  be  deemed  due  diligence,  bj 
throwing  a  risk  upon  him,  tends  to  produce 
a  rigor  of  proceeding  against  the  obligor, 
which  is  hostile  to  the  distinction  between 
bills  of  exchange  and  bonds  before  alluded 
to,  and  will  probably  tend  to  throw  the 
latter,  when  assigned,  into  as  rapid  a  course 
of  prosecution  and   recovery  as  the  former. 

In  the  case  of  Mackie  v.  Davies,  it  is  said 
to  be  the  duty  of  the  assignee  to  bring  suit. 
This  is  true  as  a  general,  though,  if  I  am 
not  bound  by  existing  decisions,  I  might 
think  not  as  an  universal  proposition. 
There  may  be  strong  cases^  (such,  for  in- 
stance, as  an  absolute  insolvency  in  the 
obligor,  under  the  statute  of  bankruptcy, 
recently  after  the  assignment,)  in  which  it 
would  be  entirely  fruitless  as  against  him; 
and  might  even  produce  injury  to  the  as- 
signor; for  example,  by  postponing  his 
recourse  to  (possibly)  an  ulterior  and  col- 
lateral indemnity,  the  fund  for  which 
might,  in  the  meantime,  be  jeopardized 
and  lost. 

It  was  said,  by  one  of  the  appellee's 
counsel,  that  it  is  not  enough  that  a  want 
of  diligence  be  shewn  to  exist,  but  also  that 
a  loss  ensued  therefrom.  The  answer  is, 
that  it  lies  upon  the  plaintiff  in  the  action, 
after  a  neglect  of  diligence  is  fixed  upon 
him,  to  exculpate  himself,  by  shewing  that 
due  diligence  would  not  have  altered  the 
case.  This  is  not  done  in  the  case  be- 
fore us. 

Nor  is  a  return  of  nulla  bona  upon  an  ex- 
ecution, in  all  cases  sufficient.  There 
504  may  be  cases  in  which  a  fi.  fa.  *woald 
certainly  be  ineffectual,  and  another 
kind  of  execution  certainly  produce  the 
money.  A  debtor,  for  instance,  may  not 
have  an  atom  of  personal  property,  yet  he 
may  have  a  valuable  estate  in  lands;  or  he 
may  possess  a  place,  or  office,  yielding  him 
a  considerable  income,  and  which  would  be 
lost  by  his  imprisonment.  In  these  cases, 
the  obligation  to  pursue  due  diligence 
(which  involves  a  judicious  course  of  pro- 
ceeding) would  point  out,  to  the  assignee, 
the  propriety  of  deviating  from  the  usnal 
course  of  execution. 

These  and  such  like  considerations  shew 
the  propriety  of  the  general  ground  taken, 
by  the  court,  in  the  case  of  Mackie  v. 
Davies. 

I  will  now  come  to  the  case  before  us. 

The  declaration,  I  suppose,  is  well 
enough.  It  states  a  case,  which,  standing 
independently,  imports  an  adequate  dili- 
gence on  the  part  of  the  plaintiff.  It  is 
not  necessary  to  state  with  minuteness  and 
prolixity,  all  the  circumstances  which  com- 
bine to  shew  an  existence  of  due  diligence 
on  the  part  of  the  plaintiff.     These,  if  the 
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dilig-ence    be    impeached,    must    come    out 
upon  the  trial. 

This  case  now  comes  before  us  upon  a 
demurrer  to  evidence.  We  must  however 
make  the  same  decision  as  if  it  had  come 
by  way  of  special  verdict.  Cocksedg^e  v. 
Fanshaw,  Dougl.  132.  We  are,  therefore  to 
judg^easthe  jury  would  have  done,  had  they 
found  a  g^eneral  verdict,  whether  due  dili- 
gence has  been  used  or  not. 

In  October  1794,  the  failure  of  the  obligor 
was  notorious.  It  is  probable  that  this 
failure  was  not  sudden  but  progressive. 
Yet,  the  first  attempt  to  sue  was  not  until 
the  23d  of  December  following.  No  proof 
is  exhibited  of  a  prior  diligence  even  in 
demanding  the  money.  The  parties  both 
lived,  or  had  agents,  in  the  same  town 
where  the  obligor  lived,  and  the  appellee 
must  probably  have  known  the  declining 
situation  of  his  aifairs.  Other  persons, 
for  a  considerable  time  after  the  assign- 
ment, trusted  the  obligor  and  received  pay- 
ment.    It  is    true   that,    about   July, 

505  some  did  not  *get  paid ;  butt   for  any 
thing  known   to  us,  they  might    also 

have  been  deficient  in  diligence.  In  de- 
termining the  question  then  before  us,  it  is 
important,  and  perhaps  the  best  criterion, 
that  other  creditors,  in  the  intermediate 
time,  by  activity  and  diligence,  procured 
payment.  A  course  of  indulgence  granted, 
or  pursued,  by  the  assignee,  shall  not  in- 
jure the  assignor,  who  had  no  control  over 
the  subject.  It  discharges  him  from  his 
liability.  If  it  be  said,  that  a  judgment 
could  not  have  been  obtained  in  any  court 
prior  to  the  actual  insolvency,  the  answer  is, 
that  the  institution  of  a  suit,  by  producing 
bail,  or  by  jeopardizing  the  obligor's  credit, 
might  have  produced  the  money. 

The  consequences  apprehended  from  this 
decision  may  not  happen.  In  this  case, 
every  circumstance  is  material;  and  this 
decision  will  not  affect  cases  where  the  cir- 
cumstances are  materially  different. 

I  am,  therefore,  of  opinion,  that  the 
judgment  ought  to  be  reversed,  and  entered 
for  the  defeiidant. 

FLEMING,  Judge.  The  appellant's 
counsel  contended,  in  the  first  place,  that 
there  is  a  distinction  between  a  bond  as- 
signed to  satisfy  a  preceding  debt,  and  one 
assigned  for  a  commodity  purchased  at  the 
time.  But  it  is  a  distinction  without  a 
difference.  For,  whether  it  be  the  one  or 
the  other,  still  it  is  the  price  paid  for  the 
assignment;  which,  according  to  the  case 
of  Mackie  v.  Davies,  implies  an  agree- 
ment, that  the  assignee  shall  receive  the 
money  due  upon  the  bond,  or  that  the  as- 
signor will  return  the  price. 

The  next  point  contended  for  was  that 
the  declaration  was  defective.  But,  if  that 
were  true,  it  would  be  too  late  to  except  at 
this  time,  as  the  objections  may  all  be  re- 
solved into  form :  for  the  circumstances  of 
the  case  are  set  fortb  in  substance,  and  that 
is  sufficient  after  verdict. 

The  third  point  was,  that  due    diligence 

had  not   been    used    by    the    appellee;  and 

that  that   alone   absolved   the  assignor.     I 

am  not  of  that  opinion  however ;  for  I  think 

it  necessary,  in  such  cases,  not   only 

506  to  shew  that   there  has  been  *a  want 
of   diligence;  but   that   the  debt  was 


lost   in  consequence   of  it.     Immediate  suit 
is  not  the  only  criterion,  nor  always  indis- 
pensable :  In    some  cases  it   mi^rht  even  be 
injurious.     For  if  the  obligor  be  insolvent, 
the    suit  would   be   useless ;  and  if  his  cir- 
cumstances   be   tottering,  negotiation  may 
effect   more   than  an  action.     Accordingly, 
in    practice,    an    immediate  suit  has  never 
been  required,    but    it   is  wisely  left  to  the 
discretion   of  the   assignee;  whose  interest 
is  a  sufficient  security   to  the  assignor  that 
he    will    pursue   the  best  course,  both  as  to 
time  and  measures  of   obtaining  payment. 
This  is  agreeable  to   the   rule  laid  down  in 
Mackie  v.  Davies ;  which  decided  that  ques- 
tions of  this  kind   depended    upon    circum- 
stances ;  for  that  implies,  that  the  assignee 
is  to  exercise    his   judgment    upon    them. 
The  question  therefore   always  is,  whether 
the  discretion  has  been  abused  or  not ;  and 
there  is  no  danger  in  the   rule  as  thus  un- 
derstood; because  a  long    delay,    when  the 
debtor  had  visible   property  enough  to  sat- 
isfy the  demand,  without  any  effort  on  the 
part   of    the    assignee  to  recover  the  debt, 
would  be  gross   negligence    amounting    to 
abuse;  but    if    the    debtor    had   no   visible 
means,    or  was   in   such  a  situation  that  a 
suit  would  blast   his  credit  and  precipitate 
his  ruin  before  judgment  could  be  obtained 
against  him,  it  is  obvious  that  negotiation 
would  be  an  honest  exercise   of  discretion, 
and  would  best  serve  the  interest  of  the  as- 
signor. 

If  we  try  the  ease,  before  us,  upon  these 
principles,  it  will  be  found  to  be  clearly  in 
favour  of  the  appellee ;  because  Bachus  does 
not  appear  to  have  been  able  to  pay  the 
debt,  at  any  time,  after  the  date  of  the  as- 
signment. For,  although  he  contrived  to 
keep  up  a  certain  credit  by  a  false  appear- 
ance of  business,  it  is  certain  that  neither 
industry  nor  force  could  have  recovered  the 
money  from  him,  as  he  had  nothing  to  pay 
it  out  of.  This  is  proved  by  the  case  of 
M'Rae,  whose  assiduity  was  constant,  but 
ineffectual;  and,  although  Wilder  and 
Campbell  received  payment  for  the  bills 
evidently  drawn  upon  their  first  sales,  yet 
they  and  Stott  were  all  disappointed 
507  afterwards.  It  is  in  vain  to  say,  *that 
a  suit  might  have  procured  the  money 
from  the  property  obtained  in  the  contracts 
with  those  gentlemen ;  because  that  very 
step,  by  ruining  the  credit  of  the  obligor, 
would  have  prevented  the  contracts:  and  I 
should  be  very  unwilling  to  decide  the  cause 
upon  a  speculation,  that  the  debtor  might, 
possibly,  have  gone  about  to  deceive  one 
man,  in  order  to  satisfy  another. 

It  appears  to  me  therefore  that  the  delay 
was  justifiable  as  well  upon  principle,  as 
upon  the  situation  of  Bachus.  But  I  go 
further;  and  think  it  was  so,  upon  the  in- 
tention of  the  parties.  For  I  do  not  believe 
that  either  of  them  understood  that  a  suit 
was  to  be  immediately  brought,  not  only 
because  that  is  not  the  usual  course  of 
proceeding  in  such  cases;  but  because  the 
bond,  which  is  not  a  mercantile  paper,  had 
been  taken  the  day  before;  and,  from  the 
nature  and  permanency  of  the  security,  in- 
dicated respite,  and  afforded  some  reason  to 
the  obligor  to  expect  a  little  indulgence. 
Therefore,  if  Barksdale  had  intended  at  the 
time   of   taking   it,  or  resolved,  upon  after 
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thought,  without  some  new  cause  (and  none 
appears)  to  put  it  in  suit,  on  the  next 
day,  himself,  or  to  procure  some  other  per- 
son to  do  it,  his  conduct  would  have  been 
contrary  to  |2:ood  faith,  and  oppressive. 
Jeston  V.  Brookes,  Cowp.  793.  Of  course,  I 
cannot  suspect  him  of  it ;  but  conclude  that 
some  indulgence  was  expected  at  the  time 
of  the  assignment,  and  the  rather  as  it  was 
probably  foreseen  that  patience  and  man- 
agement might  effect  more  than  a  suit. 

I  admit  that  the  time,  standing  by  itself, 
was  long;  and,  if  it  were  even  doubtful 
whether  an  earlier  process  might  not  have 
produced  the  money,  I  should  probably  have 
thought  that  the  plaintiff  had  abused  his 
discretion,  and  that  the  defendant  was  ex- 
onerated. But  there  is  not  the  slightest 
ground  for  doubt ;  because  it  is  clear  that 
Bachus  was  insolvent  at  the  time  of  the 
assignment;  and  that  he  never  had  any 
means  of  paying  afterwards. 

Consequently,    as  I    think    the    delay    in 
bringing  the  suit  did  not   occasion  the  loss 
of  the  debt,  I  am  of  opinion   that  the  judg- 
ment ought  to  be  affirmed. 
508  ♦CARRINGTON,  Judge.    Mackie  v. 

Davies  fixes  that  the   assignor  is  lia- 
ble upon  due   diligence   on    the  part  of  the 
assignee,  to   be    determined    upon    circum- 
stances, and  left  in  general  to  the  decision 
of  the  jury.     But,  in  the  present  case,  there 
is  a  demurrer   to   the  evidence ;  which  sub- 
stitutes the   court  for  the  jury,  leaving  the 
inferences  from  the  facts,    &s    well   as   the 
law,    to  the  decision  of  the  judges.     And, 
upon  a  review  of  both,  I  think  the   case   is 
decidedly    against    the    plaintiff;  who    ap- 
pears to  have  been  culpably  negligent,  and 
to  have   forfeited    the    recourse   which    he 
might  otherwise  have   had   against  the  as- 
signor.    For,  although  the  bond  was  paya- 
ble on  demand,  and  all  the  parties  lived  in 
Petersburg,  no  application  for  payment  was 
made,  or  suit  brought,    until    nine    months 
after  the  date  of  the   assignment;  when    a 
writ    was    taken    from    the  hustings  court, 
and  afterwards  dismissed,  perhaps  by  com- 
promise,   or   promise     of     payment.      But 
whether  so,  or  not,  it  left  the  case  as  if  that 
action  had  never  been  brought;  and  there- 
fore   the    cause   rests   upon   the  suit  in  the 
district  court.     That,  however,  was  not  in- 
stituted until  eleven    months   after   the  as- 
signment, during  which  time  several  other 
creditors  got  paid,  and  similar  diligence  on 
the    part   of  the  plaintiff,  might  probably 
have  been  attended  with  similar  success.    If 
immediate  steps  had  been  taken,  part  of  the 
property  arising  from  the  contracts  made  by 
the  obligor  during  the  spring  and  summer, 
might  possibly  have  been  arrested,  or  other 
sources   of   payment  discovered:  But  these 
opportunities  were  all  lost  by  the  supineness 
of  the  plaintiff:  I  cannot  agree,  then,  that 
the  return  of  nulla  bona  was  enough  in  this 
case:  for   the   delay    was    gross;  and    that 
exonerated     the     defendant.      My    opinion 
therefore  is,  that  the   judgment  of  the  dis- 
trict court  should    be    reversed;  and    judg- 
ment  entered  for   the  defendant  upon  the 
demurrer. 

IvYONS,  Judge.  The  distinction  con- 
tended for  by  the  appellant's  counsel,  be- 
tween a  bond  assigned  for  a  previous  debt, 
and  one  for  a  present  purchase,  is  not  sus- 


tainable. A  valuable  consideration  is 
509  all  that  is  necessary  to  raise  the  *as- 
sumpsit;  and  the  law  implies  the 
value,  without  enquiry  whether  it  was  past 
or  present,  from  the  very  act  of  the  assign- 
ment. This  destroys  the  distinction  in- 
sisted on,  and  shews  that  the  assignment  is 
not  payment  in  any  case,  unless  the  parties 
agree,  that  it  shall  be  so  considered. 

There  is  as  little  foundation  for  exception 
to  the  declaration ;  which  states  the  cause 
of  action  with  sufficient  precision ;  and  tlie 
evidence  is  not  inconsistent  with  it. 

The  only  question  therefore  is.  What  is 
the  effect  of  the  evidence ;  and  whether  the 
plaintiff  has  been  guilty  of  such  delay  as 
to  bar  his  redress  against  the  assignor? 

At  the  first  opening  of  the  cause,  it 
struck  me,  that  there  was  a  mistake  in  ap- 
plying the  doctrine  of  bills  of  exchange  to 
cases  of  assigned  bonds;  which  differ  from 
them  in  all  circumstances. 

P^or  bills  of  exchange  are  mercantile 
papers,  invented  for  the  purposes  of  com- 
merce, and  subjected  to  the  custom  of  a 
particular  class  of  men.  But  bonds  are  the 
common  securities  of  the  country,  contrived 
for  the  use  of  the  people  at  large,  and  the 
assignment  of  them  is  subject  to  the  gen- 
eral usages  of  the  community.  The  law  of 
bills,  therefore,  is  inapplicable  to  the  as- 
signment of  bonds,  as  they  are  founded 
upon  different  systems:  and,  pursuant  to 
that  idea,  the  court,  in  the  case  of  Norton 
V.  Rose,  held,  contrary  to  the  practice  upon 
bills  of  exchange,  that  an  equity  against 
the  assignor,  followed  the  bond  in  the  hands 
of  the  assignee. 

The  state  of  things  prior  to  the  act  of 
assembly  respecting  assignments,  will 
illustrate  the  distinction  more  clearly. 

Before    that    statute,    when    bonds  were 
transferred,  it  was  necessary   that  a  power 
of  attorney  should   accompany   the  assign- 
ment, to  enable  the   assignee   to  sue  in  the 
name  of  the  assignor ;  to  whom  he  was,  in 
fact,  but  attorney,  and  was   not  bound  to 
more  than  ordinary   diligence.     This  prac- 
tice, however,  was   found  inconvenient,  as 
the  drawing  of  the  power  of   attorney  was 
troublesome,  and  the  necessity  of  suing  in 
the  name  of  the  obligee  not  only  subjected 
him  to  costs,  but   gave  him  a  control 
510      over  the  suit  and  its  proceeds,  *which 
was  often    injurious   to  the  assignee; 
and  therefore  the  statute  was   made  merely 
to  enable  the  latter  to  sue  in  his  own  name, 
but  not  to  add  to  the   circulation  of  bonds, 
or  to  subject  those    interested    in    them  to 
the  rules  and  despatch  of  mercantile  papers : 
P^or  that  was  not   necessary,    as    from   the 
nature  of  a  bond,  its   permanency,  its  dig- 
nity in  a  course  of   administration,  and  its 
obligation  upon  the  heir,  less  danger  of  loss 
was  to  be  apprehended    from   it,  than  from 
bills  which    were  inferior   to  it  in  all  these 
respects.     Accordingly,    from  the    time  of 
passing  the  statute,  the   people   have  acted 
upon    the    old    practice;  and    it   has  never 
been  supposed  that  the  assignee  was  tK>und 
to  more  than   ordinary   diligence.     Indeed, 
any  other  construction  would  have  repealed 
the  statute;  for  it  would  have  subjected  as- 
signees to  such  risks,  and   obligors  to  such 
unexpected     suits,    that     neighbours    and 
friends  would  have  been  unwilling,  the  one 
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to  transfer,  and  the  other    to    receive,    the 
bond  of  a  third  upon  such  conditions. 

It  was  with  a  view  to  this,  that,  in  the 
case  of  Mackie  v.  Da  vies,  I  said,  when 
speaking  of  the  act  of  1748,  that  the  incon- 
venience of  suing  in  the  name  of  the  as- 
signor was  removed  by  it,  but  that  the 
rights  of  the  parties  continued  as  they  were 
before :  And  it  never  entered  into  my  mind, 
that  the  due  diligence,  occasionally  men- 
tioned by  some  of  the  judges  in  that  case, 
was  meant  to  extend  further  than  ordinary 
diligence,  fairly  pursuing  the  interest  of 
the  assignor. 

If  we  look  to  the  result  of  a  greater  ex- 
tension, the  inconvenience  will  be  palpable. 
In  that  case,  the  assignee  will  have  to  bring 
suit,  without  a  moment's  delay ;  and  with- 
out regard  to  the  certainty  of  losing  the 
debt  by  that  mode  of  proceeding,  or  the 
probability  of  obtaining  it  by  another. 
For  he  will  then  have  to  pursue  his  own 
interest,  and  not  that  of  the  assignor ;  and, 
if  he  acts  according  to  a  prescribed  route, 
will  have  done  his  duty,  and  ensured  his 
own  safety,  although  he  may  have  sacrificed 
that  of  his  principal.  But  I  leave  it  to 
candid  men  to  say,  which  course  is  likely 
to  be  most  beneficial  to  the  assignor.  Ac- 
cording to  my  view,  the  assignee  is  left  to 
a  sound  discretion ;  which  binds  him 
511  to  integrity,  *and  the  use  of  such  dili- 
gence as  a  prudent  man  would  take 
in  his  own  affair,  leaving  him  power  to 
negotiate  where  that  will  be  most  for  the 
advantage  of  the  assignor,  and  compelling 
him  to  sue,  only,  where  that  will  best  pro- 
mote his  interest:  According  to  the  other, 
haste  and  undeviating  attention  to  his  own 
interest  will  be  all  that  will  be  requisite, 
on  the  part  of  the  assignee;  and  every 
thing  else  will  be  left  to  chance  and  the 
malignity  of  the  debtor. 

It  was  said,  however,  that  the  burden  of 
the  proof  lay  upon  the  plaintiff;  and  that 
he  is  bound  to  shew  that  he  has  used  the 
utmost  diligence.  But  that  appears  to  me 
to  be  a  mistake,  and  to  reverse  first  princi- 
ples. For  the  assignor,  impliedly,  stipu- 
lates, by  the  assignment,  to  pay  the  money, 
if  it  is  not  obtained  from  the  debtor  upon  a 
suit  brought  against  him.  Therefore  when 
the  plaintiff  shews  that  he  has  brought  the 
suit,  and  that  the  officer  has  returned  no 
effects  upon  the  execution,  the  action  ac- 
crues ;  and  the  assignor  must  relieve  him- 
self from  it,  by  shewing  that  the  debt  has 
been  lost  by  the  blameable  conduct  of  the 
assignee.  For  as  the  obligation  was  created 
by  the  assignment,  and  the  action  only 
postponed  to  the  issue  of  the  suit,  when 
that  is  known,  the  assignor  must  shew  how 
the  obligation  is  barred.  Which  throws  it 
upon  him  to  prove  culpable  negligence  in 
the  plaintiff;  and  not  upon  the  latter  to 
shew  that  he  has  used  extraordinary  dili- 
gence. 

The  result  is,  that  immediate  suit  is  not 
required ;  but  whenever  the  assignee  shews 
that  he  has  brought  an  action,  and  that 
nulla  bona  has  been  returned  upon  the  ex- 
ecution, the  assignor  is  bound  to  pay  the 
money,  unless  he  proves  that  there  has 
been  culpable  negligence  on  the  part  of  the 
plaintiff,  and  that  the  debt  has  been  lost  in 
consequence  of  it. 


If  we  examine  the  case  by  that  rule,  the 
action  is  clearly  sustainable,  as  I  do  not 
discover  any  culpable  negligence  on  the 
part  of  the  appellee ;  or  that  the  delay  has 
produced  any  injury  to  the  appellant;  or 
was  inconsistent  with  the  views  of  the  par- 
ties, at  the  time   of   the  assignment. 

512  *For,  in  the   first   place,  Barksdale 
must  have  contemplated   some  delay, 

as  he  had,  the  day  before  onl3s  taken  the 
bond  payable  on  demand,  instead  of  an  or- 
dinary mercantile  paper,  as  other  merchants 
did,  who  meditated  promptitude;  which 
can  only  be  accounted  for  upon  the  ground 
that  he  was  content  with  interest,  and 
meant  to  give  time :  and,  as  he  imposed  no 
injunction  of  despatch  upon  the  assignee, 
it  is  not  probable,  as  no  cause  is  shewn  for 
it,  that  he  had  changed  his  mind  in  so 
short  a  time,  and  meant  to  surprize  the 
obligor  with  unexpected  celerity;  or  that 
either  party  meant  that  more  than  ordinary 
efforts  were  to  be  made,  to  collect  the  debt. 

In  the  next  place,  there  is  no  reason  to 
think  that  Fen  wick  meant  unnecessary  de- 
lay, but  the  contrary.  For  as  a  man  in 
trade,  the  money  would  have  been  useful  to 
his  business;  and  he  had  no  interest  in 
favouring  the  debtor.  The  presumption 
therefore  is,  that  he  was  sufficiently  urgent 
for  payment,  as  nothing  appears  to  the  con- 
trary. 

That  he  did  not  bring  suit  at  an  earlier 
day,  cannot  be  imputed  to  him  as  a  fault; 
because  it  is  plain  that  no  benefit  could 
have  resulted  from  it;  and  that  it  was 
probable,  that  negotiation  might  effect 
more.  For  Bach  us  was  evidently  insolvent 
at  the  time  of  the  assignment,  although  he 
contrived  to  keep  up  the  appearance  of  busi- 
ness for  some  time  afterwards:  which  his 
creditors  seem  to  have  thought  might,  with 
patience  on  their  part,  eventually  produce 
the  means  of  complying  with  his  engage- 
ments. They  were  disappointed  indeed; 
but  that  does  not  prove  that  the  plaintiff 
was  negligent,  or  that  a  suit  would  have 
been  attended  with  success.  On  the  con- 
trary, being  a  solitary  instance,  it  might 
have  stimulated  the  obligor  to  revenge,  and 
led  him,  if  he  had  any  means,  to  give 
preference  to  others. 

That  Wilder  and  Campbell  received  pay- 
ment for  their  first   sales   is  not   material. 
For  those  bills  were  manifestly  drawn  upon 
the  purchases ;  and  they,  and  Stott  were  all 
deceived  afterwards. 

513  *It  is    said    however,    that    if    the 
obligor  had  been  pressed   with  a  suit 

the  money  might  possibly  have  been  got 
out  of  the  proceeds  of  the  contracts  with 
those  gentlemen.  But  that,  at  best  is  a 
remote  possibility ;  and  the  clear  answer  to 
it  is,  that  if  the  suit  had  been  brought, 
the  contracts  would  never  have  been  made, 
as  it  would  have  ruined  the  credit  of  the 
debtor,  and  prevented  other  people  from 
trusting  him. 

If  the  conduct  of  the  appellee  be  compared 
with  that  of  the  other  creditors,  his  course 
will  be  found  to  have  been  perfectly  justifi- 
able. For  none  of  them  sued;  but,  con- 
sidering that  measure  as  prejudicial,  they 
thought  it  best  to  wait  for  the  results  of 
the  business  of  the  debtor :  And,  surely, 
the  appellee  cannot  be  accused  of  culpable 
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negligence,  in  pursuing  the  method,  that 
every  body  interested  thought  the  most 
prudent. 

As  soon,  however,  as  the  business  of  the 
obligor  ceased,  and  it  became  palpable  that 
the  motive  for  delay  was  at  an  end,  the 
suit  was  brought;  and,  although  it  proved 
unproductive,  there  is  not  the  slightest 
reason  to  believe,  that,  if  it  had  been  com- 
menced at  an  earlier  period,  the  result  would 
have  been  diiferent. 

Upon  the  whole,  the  appellee  appears  to 
me  to  have  pursued  the  course  best  calcu- 
lated  to  promote  the  interest  of  the  as- 
signor; and,  the  latter  not  having  proved 
any  culpable  negligence  which  occasioned 
the  loss  of  the  debt,  I  am  of  opinion  that 
the  judgment  of  the  district  court  is  right ; 
and,  as  the  judges  here  are  equally  divided 
in  opinion,  it  is,  by  the  act  of  assembly, 
to  be  affirmed.      

514  *Spotswood  V.  Pendleton,  &c. 

[April,  1801.] 
Infant's  Land*— Sale  of  under  Act  of  Assembly.*— An 

act  of  assembly  for  sale  of  au  iafanCs  lands,  not 
proved  to  have  been  obtained  by  fraud,  is  valid. 

Same— Same.— No  averment,  asrainst  the  facts  stated 
in  the  act,  can  be  made. 

Same— Same.— The  sales  In  such  cases  may  be  public 
or  private. 

Same— 5ame.— The  sales,  to  the  tenants  who,  before 
the  lands  were  put  up,  agreed  to  srlve  the  prices 
contained  in  a  previous  estimate  made  by  the 
trustees,  were  firood,  as  nobody  bid  agrainst  them. 

Same— Same.— The  trustees  mig-ht  sell  by  asrents. 

Same— Same.— A  small  excess  raised,  beyond  the 
sum  required  by  the  act,  did  not  avoid  the  sales. 

Alexander  Spotswood,  grandson  and  heir 
of  major  general  Spotswood,  filed  his  bill, 
in  the  high  court  of  chancery,  against 
Kdmund  Pendleton  and  others,  stating  that 
general  Spotswood,  by  his  will,  entailed 
his  lands  in  Orange,  Culpeper  and  Spot- 
sylvania, upon  his  son  John ;  but  charged 
them  with  four  legacies,  which  John  was 
empowered  to  raise  b3'  sale,  or  mortgage, 
of  any  part  of  the  lands.  That  John  Spots- 
wood  died  in  1758,  leaving  the  plaintiff  his 
heir  in  tail ;  and  appointed  John  Robinson, 
Edmund  Pendleton,  John  Champe,  Bernard 
Moore,  Nicholas  Seward  and  Roger  Dixon, 
executors  of  his  will;  but  that  Moore  only 
qualified,  and  afterwards  got  himself  ap- 
pointed guardian  to  the  plaintiff.  That 
general  Spotswood's  debts  and  incum- 
brances might  have  been  paid,  without  a 
sale  of  the  lands;  especially,  as  John 
Spotswood  had  drawn  bills  of  exchange  for 
the  debts,  which,  although  they  were  not 
paid,  had  exonerated  the  estate;  but  that 
Moore,  on  pretence  of  its  being  necessary 
to  pay  debts,  and  that  it  would  be  beneficial 
to  the  plaintiff,  which  was  not  true,  ob- 
tained, by  means  of  the  powerful  interest 
of  himself  and  friends,  two  acts  of  assem- 
bly, the  first  enabling  him  to  apply  the 
profits  of  the  lands  towards  payment  of 
the  claims,  and  the  second  empowering  him 
to  sell  them  for  the  same  object.  That,  to 
prevent  those  laws  from  taking  effect,  a 
friend  of  the  plaintiff's  had  caused  a  caveat 
to  be  entered  against  them,  before  the  king 
and  council :  to  support  which,  proofs 

515  had    been  ^procured;  but    they   were 
kept  back  by  unfair  practices  between 

Moore  and  Campbell,  who  had  married  the 

♦See  monofirraphic  note  on  "Infants"  appended  to 
Caper  ton  v.  Gresrory,  11  Qratt  506. 


plaintiff's  mother,  until  the  royal  assent 
was  obtained  to  the  acts.  That  the  act 
provided  that  Moore,  the  executor,  with 
the  consent  and  aporobation  of  John  Rob- 
inson, Edmund  Pendleton,  Roger  Dixon  and 
John  Campbell,  or  any  two  of  them,  should 
make  the  sales :  which  ought  to  have  been 
at  public  auction,  by  the  executor  and 
trustees ;  but,  in  fact,  the  greatest  part  of 
them  were  private  sales,  to  the  tenants  of 
the  lands,  and  made  by  two  agents.  That 
Moore  converted  the  proceeds  of  the  sales 
to  his  own  use ;  and  left  the  debts  and  in- 
cumbrances unpaid ;  but  that  the  purchasers 
were  bound  for  the  application  of  the 
money ;  especially  as  they  knew  the  nature 
of  the  transaction,  and  some  of  their  bonds 
had  been  assigned  to  persons,  not  creditors 
of  the  estate.  That  more  money  than 
;f6000,  the  sum  called  for  by  the  act,  had 
been  raised  by  the  sales :  which  the  bill 
prayed  might  be  declared  void. 

The  answer  of  Edmund  Pendleton  states, 
that  general  Spotswood's  estate  was  greatly 
involved.       That,    when    John    Spotswood 
came  of  age,  the  executors,    upon   a  settle- 
ment of  their  administration    account,   ob- 
tained a  decree  against  the  estate,  for  jf2000, 
although    the  incumbrances  were  not  mncfa 
diminished ;  and  he  believes  that  John  left 
the   estate,  at  his  death,  more  encumbered 
than    he    found   it.     That  John  Spotswood 
was   obliged,  because  he  could  not  effect  a 
sale,  or  mortgage,  of  the   lands,   to  change 
the  form  of  some  of  the  debts,  by  drawing^ 
bills  of  exchange,  which  he  knew  would  be 
protested;      and     the     defendant   submits 
whether    that  exonerated  the  estate.    That 
the    conduct   of  Moore  was  fair;  and   that 
the  defendant,  who  was   one  of  the  assem- 
bly, neither  felt  himself,  nor  observed  in 
the  other  members,  any  motive,  except  that 
of  providing  for  payment  of  the  debts  in 
the  manner  most  beneficial  to   the   family. 
That  a  public  sale  was   advertized ;  which 
Moore,  Campbell,    Dixon   and   himself    at- 
tended: and  Moore  and   Campbell,   having 
previously     made     an      estimate     of    the 
respective  lots,  the  same  was  notified 
S16      *to  the    tenants;    and   when   any  of 
them  agreed  to  give  the  estimate,  the 
lot  was  cried  at  that  price,  but  nobody  bid- 
ding against   the    tenants,     it    was,   after 
some  time,  determined  that  the  others  might 
take    at   the   estimated  prices,  without  the 
formality    of  crying  the  bids.     That,  those 
sales,    not    producing    the    sum    required, 
agents  were  appointed  to  sell  other  parcels 
of  the  lands,  upon  the  plan  of  the  estimate, 
as    it  would    have    been    unreasonable    to 
expect    that  the   trustees,  who    had  control 
over  the  agents,  should  go  through  all  the 
details.     That    the    excess    arose  from  the 
lots  being  sold  by  the  acre,  and  measuring 
more,    upon   a  survey,  than   was  expressed 
in    the   leases.     That   neither  the  trustees, 
nor  the  purchasers,  were  liable  for  the  ap- 
plication of  the  purchase   monies ;  but  that 
they    were  accounted  for,  by  Moore,  in  the 
last  settlement  of   his   administration  ac- 
count. 

That  defendant  was  afterwards  examined 
as  a  witness,  and  gave  a  deposition  of  the 
same  purport  with  his  answer. 

The  answers  of  the  other  defendants, 
state,  that  some  of  them  were   purchasers. 
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without  notice,  under  those  who  purchased 
from  the  executor  and  the  trustees.  That 
they  know  nothings  of  the  supposed  frauds, 
if  any  were  committed.  That  the  sales 
were  fair;  and  that  the  best  mode  of  mak- 
ing them  was  pursued.  That  the  act  of 
limitations  bars  the  plaintiff. 

The  deposition  of  a  witness  charged  Moore 
with  mismanagement  of  the  estate;  and 
Mrs.  Campbell  says,  that  she  was  always 
averse  to  selling  the  lands;  but  that  Moore 
agreed,  in  writing,  with  her  husband,  not 
to  sell  the  Newport  estate,  if  the  act  passed ; 
and  that  Pendleton  was  one  of  the  wit- 
nesses to  the  writing. 

The  other  depositions  proved  the  lands 
were  cried  at  the  estimated  prices ;  that 
they  were  sold  by  the  acre,  and  measured 
more,  upon  the  survey,  than  was  expressed 
in  the  leases;  and  that  nobody  bid  against 
the  tenants. 

Montague,  the  public  agent  of  Virginia 
in  Bngland,  says  that  the  committee  of 
correspondence  never  requested  his  atten- 
tion to  either  of  the  acts;  but  refers  to  the 
letters  of  Robinson,  requesting  him  to 
.SI?  do  so:  In  one  of  which,  he  ^mentions 
that  he  is  surprized  at  the  obstruction 
they  had  met  with  from  Campbell,  as  he 
supposes;  but  apprehends  that  it  has  pro- 
ceeded from  his  wife,  who  dislikes  Moore: 
that  he  has  sent  Pendleton's  deposition  to 
remove  difficulties ;  and  that  he  must  en- 
deavour to  obtain  the  royal  assent  to  the 
acts.  That  the  witness  does  not  know  upon 
what  ground  the  caveat  was  dismissed; 
that  he  never  received  any  proofs  in  sup- 
port of  it;  and  does  not  believe  that  any 
averments,  contrary  to  those  in  the  acts, 
would  have  been  allowed. 

The  act  of  assembly  for  selling  the  lands, 
after  reciting  that  for  applying  the  profits, 
(which  sets  forth  the  incumbrances,  debts 
and  bills  of  exchange  drawn  by  John  Spots- 
wood,  and  that  it  was  deemed  beneficial  for 
the  heir  and  the  creditors  to  apply  the  prof- 
its to  discharge  the  claims, )  states,  that 
£9000  are  still  due;  and  that  '^it  has  been 
represented"  that  it  will  be  for  the  benefit 
of  the  heir  and  the  creditors  to  sell  part  of 
the  lands,  to  satisfy  some  of  the  most 
pressing  demands,  and  thereby  reduce  the 
debts  to  a  sum  which  could  be  paid  by  Moore, 
in  a  reasonable  time,  in  the  method  di- 
rected by  the  recited  act,  enables  Moore,  or 
the  acting  executor  or  executors,  **with  the 
consent  and  approbation"  of  John  Robin- 
son, Edmund  Pendleton,  Roger  Dixon  and 
John  Campbell,  or  any  two  of  them,  to 
sell  such  and  so  much  of  the  entailed  lands, 
as  he  or  they  shall  judge  most  convenient 
and  necessary ;  so  as  that  the  whole  sum 
to  be  raised  does  not  amount  to  more  than 
six  thousand  pounds ;  and  that  Moore  should 
apply  the  money  towards  payment  of  the 
debts;  the  residue  whereof  to  be  paid  out 
of  the  profits  of  the  rest  of  the  lands,  under 
the  former  act. 

The  high  court  of  chancery  ** being  of 
opinion,  that  the  persons  appointed  by  the 
act  of  the  general  assembly,  passed  in  the 
year  one  thousand  seven  hundred  and  sixty- 
four,  intituled  *an  act  to  direct  the  sale  of 
certain  intailed  lands,  whereof  John 
Spotswood  esquire,  died  seized,  for  payment 
of  the  debts  due  from  him,  and  from  major 


general    Spotswood,'    did   not  perform  the 

duties   with  which  they  were   entrusted,  in 

such  a  manner,    that    the   sales,    by 

518  them,  ought    to    *be    set   aside;  and 
being  also  of  opinion  that  the  title  of 

the  plaintiff,  if  he  hath  a  title,  to  the  lands 
claimed  by  him,  was  a  legal  title,  which 
ought  to  be  pursued  in  a  court  of  common 
law,"  dismissed  the  bill  at  the  costs  of  the 
plaintiff;  who  appealed,  from  that  decree, 
to  the  court  of  appeals. 

Wickham  for  the  appellant.  The  act  of 
assembly,  being  contrary  to  the  principles 
of  justice,  and  magna  charta,  was  void  by 
the  English  law.  But,  if  it  were  other- 
wise, still  the  sales  were  void ;  because  they 
exceeded  the  sum  which  the  trustees  were 
authorized  to  raise ;  for  they  were  confined 
to  ;f6000,  and  the  sales  amounted  to  more 
money.  This  objection  applies  even  to  the 
sales  made  by  the  trustees  themselves;  but, 
as  to  those  made  by  the  agents,  the3'  are 
more  exceptionable  still;  for  the  trustees 
had  but  a  naked  power;  and  the  rule,  in 
such  cases,  is,  that  delegatus  non  potest 
delegari.  If,  however,  the  sales  to  the 
amount  of  the  ;f6000  would  have  been 
good,  3'et  all  above  that  sum  was  beyond 
the  power  of  the  trustees,  and  therefore 
void.  It  is  true,  that  it  may  not  be  an  easy 
matter  to  ascertain  which  were  first,  and 
which  last;  but  it  is  the  business  of  the 
purchasers  to  make  the  distinction,  as  they 
are  endeavouring  to  defeat  the  appellant  in 
his  attempt  to  recover  property,  which 
once  clearly  belonged  to  him,  and  which 
nothing  but  an  arbitrary  law  could  have 
deprived  him  of.  But,  as  that  law  gave 
power  to  the  trustees  to  raise  a  certain  sum 
only,  the  purchasers  were  bound  to  attend 
to  the  amount,  as  well  as  to  the  applica- 
tion of  the  purchase  money.  They  did 
neither,  however,  and  the  consequences 
have  been  fatal  to  the  appellant. 

Call  and  Randolph,  contra.  The  act  of 
assembly  was  reasonable,  and  enacted  no 
more  than  a  court  of  equity  would  have 
decreed.  It  was  perfectly  consistent  with 
the  principles  of  the  government  that  then 
existed;  which  admitted  that  the  authority 
of  the  legislature  was  conclusive  in  all  cases 
whatever.      1    Black.    Com.    91,    161. 

519  But  such  *a   law  is  obligatory   since 
the  revolution,    Taliaferro   v.  Minor, 

in  this  court,  1  Call,  524:  which  was 
stronger  than  the  present  case ;  because, 
there,  the  parties  interested  procured  the 
law  to  be  passed;  and  then  took  advantage 
of  it  to  obtain  the  lands  for  themselves. 
The  act  was  properly  executed;  for  the 
testimony  shews  that  the  most  proper  mode 
of  making  the  sales  was  adopted :  and  the 
trustees  had  control  over  those  that  were 
made  by  the  agents.  The  excess  did  not 
prejudice  the  sales;  because  it  never  does, 
in  any  case,  except  as  to  the  excess  itself; 
but  here  it  was  very  small,  and  arose  from 
fractions  of  land  not  foreseen  at  the  time. 
But  be  that  as  it  may,  the  sales,  as  far  as 
;f6000,  were  good ;  and  as  the  priority  of 
the  purchasers  is  not  known,  each  has  a 
right  to  say,  that  he  was  first ;  and  those 
who  contest  it  must  shew  the  dates.  It 
is  not  true,  that  the  purchasers  were 
bound  to  enquire,  whether  there  was  an 
excess,  or  not;  or  to  see  to  the    application 
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of  the  purchase  money,  2  Fonbl.  154;  2  Ch. 
Cas.  115;  1  Vern.  301:  Added  to  which, 
the  defendants  are  generally  purchasers 
without  notice;  and  therefore  not  affected 
by  the  prior  transactions. 

Cur.  adv.  vult. 

ROANE,    Judge.     The    errors   assigned, 
by  the  appellant's  counsel,  are  that  the  act 
of   assembly    was    void    and    obtained    by 
fraud ;  and    that  the  trust    was   improperly 
executed    under  it.     But  a   previous   ques- 
tion arises  from  that   part  of  the  decree  re- 
lating to  the   jurisdiction    of   the   court  of 
chancery ;  which  it  is  unnecessary  to  decide, 
as  well  as  whether  it  could    be   gone    into, 
when    the  answer  contains  no  exception  of 
that  kind;  for,  as  the  decree  dismisses  the 
bill,    it   would  be   right,    according   to  my 
view  of   the  case,  whichever  way  the  ques- 
tion of  jurisdiction   might  be  decided.     At 
the  same    time,    however,    I    cannot    help 
thinking,    as   at  present   advised,  that  the 
chancellor   erred  upon  that  point;  because 
the  bill    charged   fraud   in    the  creation  of 
the  trust ;  and  improper  conduct  in  the  ex- 
ecution of   it;  which,    if   sustained,   would 
probabl3'  have   entitled  the    plaintiff 
520      to  relief.     Passing  that  *point   over, 
however,  I  am   of  opinion,    that   the 
decree  ought  to  be  affirmed  upon  the  merits. 
For  there  is  no  evidence   of   fraud   in   ob- 
taining the  act  of  assembly.     The  testimony 
of  Pendleton  refutes  the  charge  while    the 
bill  was  before  the  legislature ;  and  the  al- 
legations, with  respect  to   the   caveat,    are 
not  proved,    and  amount    to  nothing.     The 
principle  of  the  act  is  unexceptionable ;  for 
there  is  nothing  contrary  to  natural  justice 
in  it.     The  object  was  to  sell  the  lands,  to 
greater  advantage,   in  order  to   pay    debts, 
to  which  they  were  liable  before.     It  there- 
fore neither  conferred  new  rights  upon  the 
creditors,    nor    took    away    any    from    the 
heir;  whom  it  was  intended    to  benefit,  by 
relieving  the  estate,   not  only  from  the  in- 
creasing  charges   upon    it,    but    from    the 
dangers  to  which  it  was  exposed  from  the 
creditors,    who    might    have    sacrificed    it 
by     pursuing     the     remedies    which    were 
in     their     power.      As    to    the    execution 
of  the  trust,  there  is  no  ground  for  com- 
plaint.    For  the  sales  were  open  and  fair: 
And,    although   an    excess    took    place,    it 
was  very   small,   and  arose   from   balances 
of   land  not  foreseen    at    the    time    of    the 
sales,  but  discovered   afterwards  upon    the 
surveys  of  the  leases.     Besides,  in  a  variety 
of  small  tracts,  it  was  impossible  to  arrive 
at  absolute  precision,  without  doing  injury 
to  the  residue   of  some  of   them.     A  single 
tract    might  admit    of   greater  exactitude ; 
but,  even  in  that  case,  circumstances  may 
require  slight  departures.     In  regard  to  the 
objection,  that  the  trustees  could  not  dele- 
gate the   trust   confided  to   them,    there   is 
nothing    in    it ;  for  it  was  not  an  absolute 
delegation  of  the  power,  but  the  sales  were 
subject  to  the  control    of  the  trustees. 

FLEMING,  Judge.  The  objection  to  the 
principle  of  the  act,  and  the  manner  of 
procuring  it,  is  not  sustainable;  and,  prob- 
ably, was  not  much  relied  upon  by  the  ap- 
pellant's counsel;  for  the  fraud  is  not 
proved,  and  the  statute  conferred  no  new 
obligation,  npr  took  away  any  antecedent 
rights  from  the  heir;  whom  it  was  intended 


to  benefit,  by  selling  the  lands  upon  credit, 
and  consequently  more  to  his  advantage. 
The  sales  were  properly  conducted; 
521  and  those  made  by  the  ^agents  are 
unexceptionable;  for  it  was  not  an 
absolute  delegation  of  the  trust,  but  thej 
were  subject  to  the  control  of  the  trustees, 
who  could  not  conveniently  go  through  the 
business  themselves.  The  excess  com- 
plained of  was  small ;  and  arose  from  unex- 
pected amounts  of  land  discovered,  upon 
the  surveys,  to  be  in  the  lots,  over  the 
quantities  called  for  in  the  leases:  which 
ought  not  to  avoid  sales  otherwise  unexcep- 
tionable,  especially  against  purchasers,  who 
brought  under  the  general  power,  withoat 
any  knowledge  of  the  excess.  1  Vern.  301. 
The  purchasers  were  not  bound  to  see  to  the 
application  of  the  purchase  money;  for 
the  power  was  to  pay  debts  generally,  and 
not  according  to  a  schedule.  1  Bro.  C.  C. 
186.  The  point  of  jurisdiction  is  not  nec- 
essary to  be  decided;  because  the  decree 
dismissing  the  bill  is  right,  whether  there 
was  jurisdiction  or  not;  and  therefore  it 
should  be  affirmed. 

CARRINGTON,  Judge.  The  charge  of 
fraud  in  obtaining  the  act,  is  not  proved; 
and  I  cannot  doubt  of  the  facts  contained 
in  it ;  for  the  finding  of  the  legislature  is 
conclusive.  The  principle  of  the  statute  is 
not  obnoxious  to  exception ;  for  it  neither 
conferred  new  rights  upon  the  creditors, 
nor  took  away  any  from  the  heir:  On  the 
contrary,  it  was  beneficial  to  him,  as  it 
was  calculated  to  lessen  his  burden,  by 
making  the  lands,  which  were  liable  for  his 
father's  debts,  sell  to  more  advantage  on 
account  of  the  credit.  The  suggestions 
relative  to  the  caveat  are  unimportant;  for 
the  averments  in  the  act  were  all  that 
would  have  been  attended  to  by  the  king^ 
and  council,  and  nothing  more  was  ever 
sent.  The  powers  confided  to  the  trustees 
were  exercised  with  propriety,  and  the 
sales  were  conducted  as  well  as  circam- 
stances  would  permit.  The  excess  was 
small;  was  produced  from  causes  not  fore- 
seen, and  perhaps  could  not  well  be  avoided; 
for  it  would  be  extremely  difficult,  in  any 
case,  to  sell  to  the  exact  amount  of  the  sum 
required.  The  court,  I  think,  had  jurisdic- 
tion ;  and  the  decree  ought  to  be  afBrmed 
upon  the  merits.- 
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[May,  1788.] 

Verdict— Certainty*— Cam  at  Bar.— If  the  verdict  finds 
for  the  libellants,  "the  vessel,  tackle,  apparel  and 
carfiTO,  except  that  part  of  the  cargro  upon  which 
the  duties  have  been  paid,"  it  is  too  uncertain,  and 
will  be  set  aside. 

Same— Same— Curlnsr  Uncertainty.— Nor  can  the  un- 
certainty be  cured  by  reference  to  the  answer. 

Revenue  Laws— Entry  of  Ship  and  Carvo— Caseat  Bar. 
—Where  the  master  applied  at  the  naval  office  in 
Norfolk  to  enter  the  ship  and  carsro  (for  a  small 
part  of  which  the  duties  were  paid  down  by  tbe 
owners)  and  offered  to  srive  bond  with  security 
for  the  payment  of  the  duties  upon  the  /roods  be- 
longinfiT  to  persons  in  Petersbursr  and  Richmond. 

•Verdict— Certainty.— The  element  of  certainty  Is 
one  of  the  requisites  to  a  verdicL  The  foUowinir 
cases  are  instances  of  verdicts  held  insuffldentU 
certain.  Bosrers  v.  Chandler,  3  Munf.  65:  Booth  r. 
Armstronsr,  2  Wash.  301:  Cocke  v.  Com..  18  Gratt 
750:  Com.  V.  Smith,  2  Va.  Cas.  827. 

But  see  Hairston  v.  Com.,  97  Va.  754,  S2  S.  E.  Rep. 
797:  Grayson  v.  Buchanan,  88  Va.  252,  13  S.  £.  Rep. 
457:  Paul  V.  Smiley,  4  Munf.  468;  Barrett  v.  Wills,  4 
LeifiTh  114;  Boflfers  v.  Com.,  1  Va.  Dec.  798. 
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but  the  naval  officer  refused,  and  directed  them 
to  be  landed  as  a  deposit  for  the  duties;  In  doincr 
which  it  was  necessary  to  take  out  those  belonsr- 
insT  to  Norfolk  first,  and  lay  them  on  the  wharf; 
from  which  part  were  afterwards  carried  away 
by  the  owner  of  them  (who  had  several  times 
offered  to  pay  the  duties)  without  the  knowledsre 
of  the  master:  It  was  not  a  breach  of  the  law, 
which  forfeited  the  ship  and  carsro. 

Tabb,  as  well  on  behalf  of  himself  as  of 
the  commonwealth,  filed  a  libel  in  the 
court  of  admiralty,  against  the  sloop  Phil- 
adelphia Packet,  Lemuel  Towle  master,  and 
Robert  Richards  the  owner,  for  a  breach 
of  the  then  revenue  laws  of  the  state, 
charging  that  the  sloop  arrived  at  Norfolk 
from  Philadelphia,  laden  with  goods,  wares 
and  merchandizes,  in  May  17^;  but  that 
the  master  failed  to  make  entry  with  the 
naval  officer,  and  broke  bulk  on  the  4th  of 
that  month,  without  a  permit ;  whereby  the 
sloop  and  cargo  had  become  liable  to  seiz- 
ure and  condemnation. 

The  answers  of  the  master,  and  Rich- 
ards, who  were  citizens  of  Pennsylvania, 
stated,  that  the  cargo  was  consigned  to 
sundry  persons  in  Richmond,  Petersburg 
and  Norfolk.  That,  upon  the  vessel's  ar- 
rival at  Norfolk,  the  master  went  to  the 
naval  office,  presented  the  manifest,  and 
offered  to  enter  the  vessel  and  cargo.  That 
two  passengers,  who  were  present,  paid  the 
duties  on  their  goods ;  and  obtained  a  per- 
mit for  landing  them :  But  the  respondent 
not  having  the  invoices  of  those  for  Rich- 
mond and  Petersburg,  proposed  to  give 
bond  with  security  for  the  payment  of  the 
duties  upon  them ;  which  the  officer  refused 
to  accept;  and  directed  the  respondent  to 
put  them  on  shore  as  a  pledge  for  the  cus- 
toms. That  the  goods,  tg  be  pledged, 
523  lay  at  the  ^bottom  of  the  vessel ;  and 
therefore  it  was  necessary  to  take  out 
those  for  Norfolk  first ;  which  being  more 
than  the  deck  of  the  sloop  would  hold,  some 
of  them  were,  unavoidably,  laid  on  the 
wharf  with  intent  to  put  them  on  board 
again,  if  permission  was  not  obtained  for 
delivering  them  to  the  owners :  Of  all  which 
the  master  gave  immediate  notice  to  the 
naval  officer,  and  requested  him  to  receive 
the  pledge  goods;  but,  in  the  mean  time, 
Heron,  one  of  the  consignees  at  Norfolk 
(who  had  made  frequent  applications  at  the 
office  to  pay  the  duties  on  the  goods  con- 
signed to  him)  removed  his  consignment 
from  the  wharf,  without  the  knowledge  or 
consent  of  the  master.  That  there  was  no 
intention  to  defraud  the  state ;  and  that  the 
master  was  still  ready  to  enter  the  cargo, 
and  pay  the  duties  and  tonnage. 

There  was  a  general  replication  to  the 
answers:  and  a  verdict,  for  the  libellant, 
in  the  following  words:  **We  of  the  jur3' 
find  for  the  libellant,  the  vessel,  tackle, 
apparel  and  cargo,  except  that  part  of  the 
cargo  upon  which  duties  have  been  paid." 
Upon  which  verdict,  the  court  condemned 
the  sloop  and  cargo  (except  those  parts  upon 
which  the  duties  had  been  paid  by  the  two 
passengers  as  aforesaid)  as  forfeited.  And 
thereupon  the  respondents  tendered  a  bill 
of  exceptions  to  the  said  verdict  and  judg- 
ment, **1.  Because  the  finding  was  general 
and  not  special.  2.  Because  the  jury  had 
not  found  any  certain  or  material  issue. 
3.  Because  the  verdict  was  uncertain.  4. 
Because   the   decree   was   not   conformable 


to  the  verdict."  But  the  court  refused  to 
sign  it. 

The  respondents  appealed,  from  the 
decree,  to  the  court  of  appeals:  where  it 
was  argued  for  them :  That  the  verdict  was 
too  uncertain ;  and  that  no  judgment  could 
be  rendered  on  it ;  for  it  refers  indefinitely 
to  that  part  of  the  cargo  upon  which  the 
duties  had  been  paid,  without  ascertaining 
which  it  was;  so  that  the  court  were  unable 
to  distinguish  it  on  pronouncing  their  sen- 
tence, and  were  obliged  to  recur  to  the  two 
several  parcels  mentioned   in  the  an- 

524  swers.     That  *the  verdict  was  faulty 
in  another  respect,  as  it  did  not  state, 

with  precision,  whether  there  had  been  any 
entry  of  the  cargo;  breaking  of  bulk;  or 
non-payment  of  duties,  although  those  were 
the  very  points  in   issue. 

On  the  other  side,  it  was  said,  that  that 
was  certain  which  could  be  rendered  so. 
That  the  verdict  necessarily  related  to  the 
pleadings;  and  that  the  jury  could  not 
have  found  for  the  libellant,  unless  they 
intended  to  assert  that  the  charges  in  the 
libel  were  true,  except  as  to  the  payment 
of  the  duties  mentioned  in  the  answers. 
That  the  finding  was  as  precise  as  that 
which  is  usual  in  an  action  of  debt  upon  a 
bond ;  in  which  case  the  whole  issue  is  al- 
ways considered  as  found,  and  judgment 
entered  accordingly. 

The  court  however  was  of  opinion,  that 
the  verdict  was  too  uncertain  for  any  judg- 
ment to  be  entered  on  it.  For  which  rea- 
son, it  was  set  aside;  and  the  following 
decree  was  entered  on  the  order  book : 

^'The  court  having  maturely  considered 
the  transcript  of  the  record,  and  the  argu- 
ments of  counsel  on  both  sides,  are  of  opin- 
ion that  the  said  decree  is  erroneous :  There- 
fore, it  is  considered,  by  the  court,  that 
the  same  be  reversed  and  annulled ;  and 
that  the  appellee  pay  unto  the  appellant 
his  costs  by  him  expended  in  prosecuting 
his  appeal  aforesaid  here.  And  it  is  fur- 
ther ordered,  that  the  jurors'  verdict,  in 
this  cause,  be  set  aside,  and  the  cause  sent 
back  to  the  said  court  of  admiralty  for  a 
new  trial  to  be  had  therein." 

A  new  trial  was  accordingly  had  in  the 
court  of  admiralty;  when  the  jury  found  a 
special  verdict  in  these  words:  **We  of  the 
jury  find  that  the  sloop  Philadelphia 
Packet  in  the  libel  mentioned,  arrived  at 
the  port  of  Norfolk,  from  Philadelphia,  on 
the  fourth  of  May,  1786;  and  that  Lemuel 
Towle,  the  master,  made  a  report  of  the 
vessel  and  cargo,  with  the  naval  officer  at 
port  Norfolk,  and  delivered  him  a  manifest 
of  the  said  cargo,  as  required  by  law, 

525  within   forty-eight   *hours  after   her 
arrival.     That   Robert   Richards,  the 

owner  of  the  said  sloop,  offered  to  give  se- 
curity for  the  payment  of  the  duties  on  such 
part  of  the  cargo  as  should  belong  to  per- 
sons who  were  not  present  to  pay  the  same, 
he  not  having  the  invoices  thereof,  which 
the  naval  officer  refused  to  accept  and  ad- 
mit him  to  an  entry  on  that  general  bond, 
and  ordered  the  master  of  the  said  sloop  to 
get  ready  certain  goods,  as  marked  on  the 
manifest,  in  order  to  their  being  deposited 
as  a  security  for  the  payment  of  the  duties 
thereon.  That  Francis  Allison  and  Wil- 
liam Dunavan,  who  were  passengers  in  the 
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said  sloop,  and  owners  of  part  of  the  cargo, 
paid  down  the  duties  for  their  part,  amount- 
ing to  four  pounds  nineteen  shillings  and 
six  pence.  •  That  James  Heron,  another 
owner  of  part  of  the  cargo,  attended  at  the 
naval  ofifice  three  several  times  and  proposed 
to  pay  the  duties  on  such  part  of  the  cargo 
as  belonged  to  him,  which  was  refused  by 
the  officer,  until  the  goods  intended  to  be 
deposited,  should  be  first  laid  on  shore. 
That  Lemuel  Towle  did  land,  on  the  end  of 
the  county  wharf  at  which  he  lay,  some  of 
the  goods  which  belonged  to  the  said  James 
Heron,  between  the  hours  of  one  and  three 
o'clock  of  the  same  day ;  and  that  the  same 
were  afterwards  removed  from  thence  to 
Heron's  stol^,  without  the  knowledge  of, 
and  contrary  to  the  directions  of,  the  naval 
officer,  he  not  having  granted  a  permit  for 
the  same:  and  that  there  was  no  entry 
made  of  the  said  cargo  and  vessel,  either 
before  or  since.  If  the  law  be  for  the  ap- 
pellants, we  of  the  jury  find  for  them 
a  forfeiture  of  the  vessel  with  her  rigging, 
apparel  and  furniture,  and  the  whole  cargo, 
(except  15  casks,  4  boxes,  1  small  bundle, 
12  chairs,  9  barrels,  30  reams  of  paper,  22 
small  kegs,  1  ton  of  iron,  and  2  boxes, 
marked  in  the  manifest  B.  Allison ;  and 
also,  1  trunk,  marked  W.  D.  No.  1,  part  of 
the  said  cargo,  which  we  find  for  the  re- 
spondent,) but  if  the  law  be  for  the  re- 
spondent, then  we  find  for  him."  Upon 
this  verdict,  the  court  gave  judgment  for 
the  respondents,  and  dismissed  the  libel; 
but  ordered  them  to  pay  the  costs,  as  there 
was  probable  cause  for  seizure.     Whereupon 

Tabb  appealed  to  this  court. 

526  *The  former  record  not  having  been 

copied  into    this,  the  transcript   filed 

in  this  court  was  now  read,  and  considered 

by  the  court  as  part  of  the   present   record. 

For  Tabb,  the  appellant  at  this  time,  it 
was  argued,  that  the  goods  ought  not  to  have 
been  removed  without  a  permit ;  and  whether 
it  was  done  with,  or  without,  the  consent  of 
the  master,  (which  the  verdict  does  not 
find,)  was  unimportant,  as,  in  either  case, 
the  law  was  violated.  That  if  it  was  done 
with  the  approbation  of  the  master,  he  was  a 
participator  in  the  wrong ;  and  if  by  Heron 
without  it,  he  was  a  trespasser  indeed,  hut 
that  would  not  excuse  the  master  and 
owner,  whose  redress  would  be  against 
htm. 

On  the  other  side  it  was  contended,  that 
there  was  nothing  illegal  in  the  transac- 
tion. That  the  master  was  ordered  to  land 
the  goods  by  the  public  officer,  and  did  so 
in  compliance  with  the  order,  which  so  far 
clearly  excused  him :  and  if  Heron  after- 
wards removed  them  without  authority,  he 
was  not  to  blame,  as  he  was  not  liable  for 
the  unlicensed  acts  of  others,  after  the 
goods  were  landed  agreeable  to  the  officer's 
instructions.  That  it  was  the  fault  of  the 
naval  officer  that  the  duties  had  not  been 
received;  for  Heron  had  offered,  three 
times,  to  pay  them,  but  was  refused  by  the 
officer  contrary  to  his  duty;  and  there  was 
no  reason  now  to  doubt,  that  he  was  still 
ready  to  pay  them;  or  if  not,  that  they 
might  be  retained  out  of  the  other  funds. 

The  court  decided,  that  the  law,  upon  this 
verdict,  was  for  the  appellee;  and  the  fol- 
lowing   was   the   entry   made  on    the  order 


book:  **The  court,  having  maturely  con- 
sidered the  transcript  of  the  record,  and  the 
arguments  of  the  counsel  on  both  sides,  are 
of  opinion  that  the  said  sentence  is  erro- 
neous in  this,  that  the  tonnage  for  the  sloop, 
and  duties  for  the  cargo,  were  not  reserved 
out  of  the  money  directed  to  be  restored: 
Therefore,  it  is   decreed   and  ordered,  that 

the  said  sentence  be  reversed  and  an- 
527      nulled,  and  that  the  appellee  *pay  to 

the  appellant  his  costs  by  him  ex- 
pended in  the  prosecution  of  his  appeal 
aforesaid  here.  And  the  court  proceedings 
to  give  such  sentence  as  the  said  court  of 
admiralty  ought  to  have  given,  do  decree 
and  order,  that  the  libel  be  dismissed, 
and  (he  whole  costs  of  both  trials  in  the 
court  of  admiralty,  amounting  to  one  hun- 
dred and  thirty-four  pounds  eleven  shillinj^s 
and  three  pence,  be  borne  by  the  appellee, 
and  retained  out  of  the  sum  of  seven  hun- 
dred and  ninety  seven  pounds  four  shillings 
and  five  pence  three  farthings,  the  amoant 
of  the  sales  of  the  sloop  and  cargo,  the 
court  being  of  opinion  that  there  was  prob- 
able cause  of  seizure;  and  that  the  mar- 
shal restore,  to  the  respective  owners,  the 
residue  of  the  said  sales,  reserving  thereout 
the  tonnage  for  the  sloop  and  duties  on  the 
goods,  or  such  of  either  as  shall  not  appear 
to  have  been  already  paid ;  which  are  to  be 
accounted  for,  and  paid,  to  the  naval  officer 
at  Norfolk,  for  the  use  of  the  common- 
wealth." 
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AdmlnUtrator— Jodflrment  at  Rales— Pallure  of  derk  to 
Set  Aside  end  Enter  Pleas  u  Directed— effect. -If 

judgment  be  obtained,  at  the  rules  in  the  clerk's 
office,  asrainst  the  administrator:  and  he.  at  ihe 
next  quarterly  court,  instruct  his  attorney  to  set 
it  aside,  and  plead  payment,  with  intent  to  plead 
fully  administered  afterwards;  and  the  attorney 
directs  the  clerk  to  set  aside  the  judgment,  aud 
enter  the  plea:  but  he  omits  it,  a  court  of  equity 
will  direct  the  pleas  to  be  received:  the  rerdlct 
upon  the  issaes  to  be  certified  to  that  court:  and. 
on  receipt  of  the  certificate,  will  proceed  to  a  final 
decree  upon  it. 

5enie— Payment  of  Simple  Creditor  wlthont  Notice  si 
Bond— Effect.— An  administrator,  who  has  not  no- 
tice of  a  specialty  debt,  may  pay,  or  confess  jadf- 
ment  to.  a  simple  contract  creditor. 

Same  — Quick  Confession  of  Judynient  —  Quere.- 
Whether  a  very  quick  confession  of  judgment  to  a 
simple  contract  debt,  be  not  fraudulent  upon  bond 
creditors?  The  judges  were  equally  divided  upon 
it. 

Same— Judsrment  BZ'^lnst  Intestate— Notice.*— An  ad- 
ministrator must  take  notice,  at  his  peril,  of  judg- 
ments agrainst  the  intestate. 

Same— Creditors  of   Equal  DHmlty— Preferenoe-Ctse 

at  Bar.— If  there  be  two  bonds,  one  payable  at 
the  death  of  the  intestate,  and  the  <ottaer  not: 
The  administrator  may  delay  the  creditor  in  tbe 
first  with  dilatory  pleas  until  the  second  becomes 
payable:  and  then  confess  judgment  upon  the 
latter  pendingr  the  prior  suit  upon  the  first,  and 
plead  it  in  bar  of  the  first  action.  For  amonr 
creditors  of  equal  difirnity.  the  administrator  may 
prefer  either:  and  the  second  bond  was  debitum 
in  prsesenti,  though  payable  at  a  future  day. 

William  Bentley,  as  administrator  of 
William  Ronald,  filed  a  bill,  in  the  hi^h 
court  of  chancery,  ag'ainst  Mayo  and 
others,  stating,  that,  having  been  sued  by 
Ma3-o,  in   the   county   court   of  Powhatan, 

*Executore  and  AdmlnUtrators— Jtidifnient  against 
Testator— Notice.— An  executor  or  an  administrator 
must  take  notice,  at  his  peril,of  a  judfirment  against 
his  testator.  For  this  proposition,  the  principal  case 
is  cited  and  followed  in  Nimmo  v.  Com.,  4  Hen.  k 
M.  76. 77.  See  g'enerally.  monographic  note  on  "Exec- 
utors and  Administrators*'  appended  to  Rosserv. 
Depriest.  5  Oratt.  6. 
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upon  a  bond,  he  instructed  his  attorney  to 
set  aside  the  ofifice  judgment  and  plead  pay- 
ment, intending*  to  add  a  plea  of  fully  ad- 
ministered afterwards.  That  his  attorney 
directed  the  clerk  to  set  aside  the  judgment, 
and  enter  the  plea;  but,  from  design,  or 
inattention,  it  was  omitted.  That  he  is 
advised  that  the  judgment  amounts  to 
an  admission  of  assets,  although  all  the 
effects  would  be  consumed,  in  payment  of 
prior  judgments:  and  therefore  the  bill 
prays  for  an  injunction ;  that  the  plaintiff 
may  be  allowed  to  plead  to  the  suit  at  law ; 
and  for  general  relief. 

The    answer   of   Mayo   insists,    that   the 
judgment    was  fairly  obtained,    and  denies 
fraud. 

529  *A  witness  saw  the  attorney,  at  the 
clerk's     table,     setting    aside     office 

judgments  against  the  plaintiff;  and  that 
he  said  he  meant  to  set  all  of  them  aside. 

A  copy  of  an  order  of  the  county  court 
overruling,  in  August  1793,  a  motion,  by 
Bentley,  to  set  aside  the  office  judgment  of 
Mayo,  which  stood  confirmed,  under  the  act 
of  assembly,  after  the  preceding  quarterly 
court  in  May,  states  that  it  appeared,  by 
viva  voce  testimony,  **that  the  defendant's 
attorney  did  direct  the  clerk  to  enter  pleas, 
&c." 

The  high  court  of  chancery  ordered  that 
the  plaintiff's  pleas  should  be  received,  and 
tried  in  the  county  court,  and  the  verdict 
certified  to  the  court  of  chancery. 

In  consequence  of  this  order,  besides 
general  pleas  of  payment,  and  fully  admin- 
istered, he  pleaded  sundry  judgments 
against  the  intestate  in  his  lifetime ;  and 
several  against  the  administrator,  to  wit, 
two,  in  the  county  court  of  Henrico  on  the 
4th  of  March,  1793,  one  of  which  was  upon 
a  bond,  and  the  other  was  confessed  to 
Andrew  Ronald  upon  an  open  account, 
when  the  plea  averred  the  administrator 
had  not  notice  of  Mayo's  debt,  five,  upon 
the  16th  of  May,  1793,  in  the  county  court 
of  Powhatan,  one  of  them  in  favour  of 
Ross  &  Co.  upon  a  bill  of  exchange,  three 
for  monies  paid  by  the  two  Saunders  and 
Davis  as  securities  for  the  intestate,  and 
one  upon  bond  in  favour  of  Ross&  Co.,  one 
in  Henrico  court,  confessed  on  the  6th  of 
May,  1793,  to  Carrington,  although  the 
specialty  had  not  become '  payable  when 
Mayo's  writ  issued,  and  two  upon  bonds  to 
P.  Saunders  and  R.  C.  Harrison,  in  March 
1796.  Besides  these,  he  pleaded  the  claim 
of  a  creditor  for  rent  arreai,  the  funeral 
expences  of  the  intestate,  some  physician's 
bills,  officers'  and  attorneys'  fees,  of  no 
great  amount,  paid  by  the  administrator. 
The  plea  avers  that  the  judgments  were  for 
true  debts;  that  those  of  Ross  &  Co.,  Car- 
rington, Efford  Bentley,  C.  H.  Saunders, 
S.  H.  Saunders,  Davis  and  Ronald,  had 
been  levied  by  execution ;  and  that  the 
assets  had  not  proved  sufficient  to  pay  the 
preferable  judgments. 

530  *lTpon  the  trial  of  the   issues   upon 
the  foregoing  pleas,  the  jury  found  a 

verdict  for  Mayo :  which  was  set  aside  by 
the  high  court  of  chancery ;  and  issues  of 
law  or  fact  were  to  be  made  upon  the  pleas, 
and  tried  in  the  district  court  of  Henrico; 
and  the  verdict  certified  to  the  'court  of 
chancery. 


Issues  were  accordingly  made  up,  but  not 
tried  in  the  district  court,  the  parties  hav- 
ing, instead  of  a  verdict,  agreed  upon  a 
case,  which  stated,  1.  That  the  judgments 
were  as  stated  in  the  pleas ;  but  that  the 
rent  and  taxes  were  to  be  investigated  by  a 
commissioner,  and  the  physician's  bills 
decided  by  the  court.  2.  That,  if  William 
Ronald  was  indebted  to  Andrew  Ronald,  it 
was  by  simple  contract,  and  that  the  par- 
ticulars should  be  enquired  into,  if  neces- 
sary. 3.  That  William  Ronald  died  on  the 
3d  of  February,  1793;  and  that  Bentley 
qualified  in  Powhatan  court.  4.  That  An- 
drew Ronald's  writ  issued  from  Henrico 
county  court,  and  that  Bentley  did  not  re- 
side in  the  latter  county.  S.  That  Mayo's 
writ  issued  from  Powhatan,  court;  was 
served  upon  the  21st  of  March,  1793,  which 
was  the  return  day  thereof;  and  that 
Bentley  resided  in  that  county.  6.  That 
Bentley,  when  he  confessed  judgment  to 
Ronald,  had  not  given  public  notice  of  his 
having  taken  administration.  7.  That  Car- 
rington's  bond  was  payable  on  the  1st  of 
April,  1793;  that  his  writ  issued  on  the 
10th  of  that  month;  and  that  the  judgment 
to  him  was  confessed  on  the  6th  of  May  in 
that  year.  8.  That  Mayo's  debt  is  not 
paid. 

Upon  the  return  of  the  foregoing  case 
into  the  high  court  of  chancery,  that  court 
directed  an  account  of  Bentley's  adminis- 
tration to  be  taken ;  and  the  commissioner 
made  a  report,  charging  the  estate  with  the 
funeral  expenses,  physician's  bills,  the 
rent,  the  taxes,  the  clerks'  and  lawyers'  fees, 
spirits  at  the  sale,  the  travelling  expenses 
of  the  administrator,  the  judgments  against 
the  intestate  in  his  lifetime;  those  of 
Ronald,  Ross  and  company,  Carrington,  Ch. 
H.  Saunders,  Samuel  H.  Saunders,  Bfford 
Bentley,  and  Jeffrey  Davis,  as  satisfied, 
making  in  all  £eSS2,  16.  8M* ;  an<3  those 
of  P.  Saunders,  Robert  C.  Harrison, 
531  and  *one  of  Bowman  against  the  in- 
testate in  his  lifetime,  as  unsatisfied. 
On  the  other  hand,  the  report  credits  the 
estate  with  the  sales  by  the  sheriff  upon  the 
executions,  and  a  few  small  articles  besides, 
amounting  in  the  whole  to  £5S9S.  5.  6., 
leaving  a  balance  in  favour  of  the  adminis- 
trator of  ;^1016.   15.   llj^. 

The  court  of  chancery  made  the  following 
decree,  *^This  cause,  as  to  the  plaintiff  and 
the  defendant  William  Mayo,  who  waiving 
the  trials  before  the  district  court,  of  issues 
made  up,  between  those  parties  pursuant  to 
orders  of  the  5th  of  October,  1793,  and  the 
7th  of  June  last,  submitted  to  determination 
immediately,  by  this  court,  the  questions 
occurring  in  the  pleadings  introductory  to 
those  issues,  came  on  to  be  heard  on  the 
bill,  the  answer  of  that  defendant,  the 
pleadings  aforesaid,  with  other  exhibits, 
the  affidavits  of  witnesses  admitted  to  be 
read  in  evidence,  and  the  report  of  the 
commissioner,  pursuant  to  the  order  of  the 
13th  of  this  month;  and  the  court,  after 
attentively  considering  the  arguments  by 
counsel,  and  premising  that  an  administra- 
tor hath  no  power,  if  he  be  willing,  to  dis- 
tribute the  estate  of  the  defunct  among  his 
creditors  in  proportion  to  their  demands,  or 
in  other  proportions,  without  their  consent, 
committeth    no   devastavit,    by     voluntary 
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confessions  of  judgments  for  demands,  not 
appearing  by  record,  of  which  demands  he 
had  no  notice,  prior  to  the  confessions,  and 
is  not  bound  before  confession  of  judg- 
ments, in  actions  upon  simple  contracts, 
to  wait  for  notice  of  credits  superior  in 
dignity:  Delivered  the  following  opinion, 
that  an  administrator,  favouring  some  cred- 
itors to  the  detriment  of  other  creditors, 
which  the  law  hath  empowered  him  to  do, 
acteth  not  iniquitously.  That  the  plaintiff 
appeareth,  by  the  report  aforesaid,  if  the 
opinion  now  delivered  be  correct,  to  have 
legally  confessed  judgments  for  more  money 
than  the  value  of  the  estate  which  came  to 
his  hands  in  character  of  administrator. 
That  in  the  month  of  May  1793,  when  the 
judgment  by  default  ip  the  action  of  Wil- 
liam Mayo,  against  the  plaintiff,  in  the 
county  court  of  Powhatan,  was  confirmed, 
if  the  plea   of  payment,  and   full  ad- 

532  ministration,  which  pleas  *the  plain- 
tiff had    a   right   to  enter,    had  been 

entered,  and  issues  had  been  made  upon 
them,  the  verdict,  upon  trial  of  the  latter, 
must  have  been  found  for  him ;  that  on  trial 
of  an  issue  made  upon  the  plea  of  payment 
only,  if  the  plaintiff  had  moved  for  leave 
to  plead,  moreover,  a  full  administration, 
and  the  court  had  refused  to  receive  the 
plea,  the  plaintiff  had  a  right,  by  filing  a 
bill  of  exception  to  such  refusal  to  bring 
the  question  before  a  superior  tribunal; 
that  to  assert  either  of  these  rights,  both 
which  are  legal  rights,  the  plaintiff  was 
deprived  of  opportunity  by  neglect  of  the 
clerk;  an  ofiScer  of  the  court,  to  observe 
the  directions  of  the  plaintiff's  attorney. 
The  plea  of  payment  to  a  declaration  upon 
an  obligation  with  condition  for  payment  of 
a  debt,  is  indeed  strictly  a  special  plea,  and 
therefore,  the  clerk  may  be  said  not  to 
have  been  bound  to  enter  it,  unless  the  at- 
torney had  presented  it  drawn  up ;  but  the 
uniform  practice,  in  such  cases,  hath  been 
to  allow  that  plea  to  stand  for  the  general 
issue.  Wheresoever  a  party  hath  been  de- 
prived of  opportunity  to  assert  a  legal  right, 
perhaps  in  every  case,  but  certainly  if  he 
be  deprived  without  default  in  himself,  the 
court  of  equity  may  restore,  and  ought  to 
restore,  the  opportunity  to  him ;  and  this 
was  the  intention  of  the  court  by  the  order 
of  the  Sth  of  October,  1793,  if  the  parties 
had  proceeded  according  to  that  order,  or 
according  to  the  order  of  the  7th  of  June 
last,  transferring  the  case  to  the  district 
court,  the  question  of  law  would  have  been 
sent  to  the  general  court  for  their  opinion ; 
but  the  parties  having  submitted  the  whole 
matter  to  the  determination  of  this  court, 
the  opinion  of  which,  upon  the  principles 
before  stated,  is  that  the  plaintiff  is  enti- 
tled to  the  relief  claimed  by  him ;  the  court, 
therefore,  doth  adjudge,  order  and  decree, 
that  the  injunction  obtained  by  the  plain- 
tiff to  stay  execution  of  the  judgment 
against  him,  recovered  by  the  defendant 
William  Mayo  in  the  bill  mentioned,  be  per- 
petual, as  it  is  hereby  made  perpetual  and 
that  he,  the  defendant,  do  pay  unto  the 
plaintiff  the  costs  expended  by  him  in  prose- 
cuting this  suit." 

From  this   decree,    Mayo  appealed  to  the 
court  of  appeals. 

533  *Nicholas,  for  the  appellant.     Ron- 


aid's  judgment  ought  not  to  be  pre- 
ferred to  the  claim  of  he  appellant;  who 
used  all  the  diligence  that  could  reaiOD- 
ably  be  expected,  as  his  writ  is  dated  but  a 
few  days,  only,  after  the  administrator 
qualified.  The  precipitation  with  which 
the  judgment  was  confessed  was  unfair, 
as  it  did  not  afford  time  for  the  specialty 
creditors  to  make  their  claims  known,  but 
evinced  solicitude  to  give  an  undue  prefer- 
ence to  the  simple  contract  creditor:  And, 
if  this  be  tolerated,  in  vain  will  the  law 
have  made  a  distinction  between  debts,  as 
it  will  always  be  in  the  power  of  the  ad- 
ministrator to  defeat  it.  Reasonable  time 
should  be  allowed  the  creditors  to  give 
notice  of  their  claims;  and,  perhaps,  that 
prescribed  by  the  statute  for  the  distribution 
of  the  assets  would,  by  analogy,  be  a  proper 
period.  Mayo's  writ  issued  from  the  court 
of  the  administrator's  abode;  and  the  latter 
having  previously  come  to  Ronald's  own 
county  to  be  sued,  has  a  suspicious  appear- 
ance of  a  design  to  defeat  the  specialty 
creditors.  The  administrator  has  no  right 
to  elect,  except  between  debts  of  the  same 
grade ;  for  the  preference  of  the  higher  class 
is  a  privilege  which  the  law  confers.  It  is 
a  principle,  that  the  administrator  cannot 
use  undue  means  in  favour  of  one  creditor 
to  the  prejudice  of  another,  Wentw.  Off. 
Kx.  52 ;  but  the  conduct  of  Bentley  in  this 
case  was  plainly  an  attempt  to  prefer  the 
simple  contract  creditor  to  those  upon  spe- 
cialty. Ronald  produced  no  evidence  of  his 
claim,  but  his  own  account;  and  therefore 
the  administrator  ought  not  to  have  as- 
sisted him  by  confessing  judgment;  for  an 
executor  cannot,  by  voluntary  act,  prejudice 
the  estate.  Wentw.  Off.  Ex.  227.  The 
effect  of  the  course  pursued  by  this  admin- 
istrator would  be  to  enable  the  executor 
to  pay  his  own  simple  contract  debt  before 
those  due  upon  bond ;  for  he  will  have  noth- 
ing to  do,  but  to  apply  the  assets  to  the 
discharge  of  his  own  claim  immediately 
after  he  has  qualified,  and  then  bid  defiance 
to  creditors  of  higher  dignity.  The  emana- 
tion of  Mayo's  writ  was  a  matter  of  record, 
of  which  the  administrator  was  bound 
to  take  notice ;  and,  accordingly,  the 
534  bill  *doe8  not  suggest  that  he  was 
ignorant  of  it:  therefore  the  main 
foundation  of  the  pretended  equity  of  the 
appellee  is  wanting.  Neither  is  the  claim 
of  Carrington  entitled  to  preference:  For  it 
was  not  due  at  the  death  of  th<»  intestate; 
and,  as  Mayo's  suit  has  priority  in  date, 
he  has  a  right  to  be  first  satisfied. 

Call,  contra.  It  is  settled  that  the  ad- 
ministrator has  authority  to  pay  a  simple 
contract  debt,  or  confess  judgment  to  the 
creditor,  before  notice  of  a  specialty, 
Vaugh.  94;  3  Mod.  115;  Fitzgib.  76;  and,  as 
the  law  has  not  prescribed  the  period,  it 
may  be  done  at  any  time:  Otherwise  the 
authority  will  be  vain ;  and  the  adminis- 
trator must  oppose  every  claim  however 
just  the  demand,  or  expensive  the  defence. 
That  Ronald's  debt  was  not  proved  is  im- 
material ;  for  the  executor  may  pay  a  debt 
which  he  knows  to  be  just,  although  there 
be  no  other  evidence  of  it ;  and  it  is  said  to 
be  unconscionable  and  dishonest  not  to  do 
it.  Vaugh.  100.  If  it  be  true  that  the  ad- 
ministrator wished  to  refer  the  simple  con- 
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tract  creditor,  it  will  make  no  difference, 
for  the  law  gave  him  authority  to  do  so; 
and  the  law  never  punishes  what  it  permits 
to  be  done.  Cas.  T.  Talb.  224.  But  there 
is  no  evidence  of  the  fact;  for  it  is  not 
proved  that  he  came  to  Henrico  to  be  sued, 
or  that  he  took  any  other  step  in  the  busi- 
ness, than  merely  to  confess  judgment, 
after  the  action  was  brought.  The  argu- 
ment, that  if  the  executor  may  pay  simple 
contract  debts  before  those  upon  bond,  he 
may  retain  to  satisfy  his  own  inferior 
claim,  is  not  correct;  because  he  is  a  trus- 
tee of  the  assets,  and  is  entitled  to  nothing 
on  account  of  his  own  simple  contract,  until 
all  the  debts  of  higher  dignity  are  paid. 
The  emanation  of  Mayo's  writ  was  not 
notice;  for  nothing  but  actual  notice,  or 
service  of  it,  is.     Bro.  Adm.  52. 

Marshall,  on  the  same  side.     The  admin- 
istrator was  authorized  to  confess  judgment 
to    the   simple   contract  creditor,  as  he  had 
not   notice   of  the  bond  by  service  of 
535      the  writ;  for  ^issuing  process   only, 
although   from   the   court  of  his  own 
county,    was   not  sufficient.     Freem.   Rep. 
54.     A  simple  contract  debt  is  as  justly  due 
as  one  upon  specialty  ;  and,  if  the  appellant 
succeeds,  it  must  be  by  the  application  of  a 
rigid  rule  of  law,  giving  the  preference  to 
the  latter.     But  to  entitle  him  to   the  bene- 
fit   of    that   rule,    he    must    hring  himself 
within   the  very   terms  of  it.     This,  how- 
ever, he  does  not  do ;  for  the  rule  supposes 
notice,  and  this  is  not  shewn    by    the  mere 
emanation  of  a  writ  of  which  the  adminis- 
trator  was    not    apprized.      The   law    has 
prescribed  no  time  for  confessing  the  judg- 
ment ;  and   therefore,  the   period  is  left  to 
the  discretion  of  the  executor,  who  has  not 
abused  it,  as  want  of  notice    is  all  that  the 
law  requires.     A    simple  contract   creditor 
may  sue  when  he  pleases;  and,  if  so,  what 
law    forbids  a  speedy  determination  of  it ; 
or  obliges  the  administrator  to   use  adver- 
sary   means   to    protract   it?    There   is   no 
analogy    between  this  case  and  the   statute 
of  distributions;  but  if  there   was,  and  the 
court  could  prescribe   a   time  within  which 
the  judgment  could  not  be  confessed,  they 
have  not  done  so ;  and  therefore,  the  admin- 
istrator stood  upon  the  rules  of  the  common 
law,  and  was  at  liberty  to  use  his  own  dis- 
cretion.    It  was  said  that  the  administrator 
came  out  of  his  county  to  confess  the  judg- 
ment, and    that  that,    with   other  circum- 
stances, raises  a  presumption    that  he   had 
notice  of  Mayo's  claim :  AH   this,    if   true, 
would  not  advance  the  appellant's  cause   a 
step;  for  the  law  is  that  the  administrator 
must  have  actual   notice,  and  that  circum- 
stances are  not  sufficient.     But  there  are  no 
circumstances;  not  even  that  the  adminis- 
trator came  out  of  his  county   to   be   sued : 
Like  other  men,    he    had    business  which 
sometimes   called  him  from  home;  and,  in 
the  absence  of  proof  to    the  contrary,    the 
law    presumes    that   he   acted   fairly.      If, 
however,  he  had  come  to   Henrico  for  that 
purpose,    it   would    not    have   altered     the 
case;  for   the  law  all9wed   him  to  pay  the 
debt,  or  confess  the  judgment,  without  pre- 
scribing the  place  where   either    was  to  be 
done.     It  is  not  true,  that  the  right  to  con- 
fess judgment  applies  to  debts  of  the 
536      same   dignity    *only;  for   the    latter 


proceeds  upon  the    right    of     the    admin- 
istrator   to    elect     between     two    debts    of 
which    he  is  apprized ;  but  the   other  upon 
his  ignorance  of  the  higher  claims.     It  was 
urged    that  the  executor  cannot  use    undue 
means  to  prefer   one    creditor    to   another. 
But  that  is   saying   nothing;  for    the    law 
permits    it;  and   there    can    be    no   undue 
means  in  doing  a  thing  which  the    law   al- 
lows.    It  is  not  true   that  the  doctrine  con- 
tended for    would    enable    the  executor    to 
prefer  his  own  claim  by  simple  contract  to 
a    specialty ;  for  the  reason  why  he   is   al- 
lowed to   plead   a   judgment,    to    a    simple 
contract    creditor,    in    bar   of   a    specialty 
demand,  is,  that,  otherwise,  he  would  have 
to  pay  it  over  again,  although  he  acted  in- 
nocently  at  the  time :  which  does  not  hold 
with    regard  to  a   retainer;  for,   in  the  lat- 
ter case,  he    has   done    nothing    that   may 
subject     him     to     inconvenience.        That 
Ronald's  claim  was  not  proved,  is  unimpor- 
tant; for,  although    the   appellant   had   re- 
served to  himself  the  right  to  investigate  it 
in  the  court  of  chancery,  he  made  no  appli- 
cation   for    that    purpose,    and    therefore, 
ought  to  be  presumed  to  have  waived    it. 
That  the   bill   does   not  allege  the  want  of 
notice  is   not   material;  for  the   judgment 
was  by  default,  and,   through  accident,  un- 
righteously obtained ;  and  the  administrator 
only  asked    to  have  the  accident  corrected, 
and  to  be  allowed  to   plead   to   the   action, 
and    make    his    legal    defence:    This    was 
granted  by   the  court  of  chancery ;  and  the 
present  discussion  is    upon   the   validity  of 
that    plea;    which     alleges     the    want    of 
notice  expressly.     Carring ton's   preference 
is  beyond  doubt.     For  priority  of  suit  does 
not  give  priority  of  payment :    It  is  priority 
of   judgment  only  which    has   that   effect. 
11  Vin.    Ab.    269,    270,  286,  302;  Moor,  678. 
That  it  was  not  due  at  the  decedent's  death, 
is  immaterial,  for  it  was  debitum  in    prae- 
senti,  1  Leon,  186;  and  it  is  not  the  day  of 
payment,  but  the  seal  which  gives  dignity 
to   the   claim.     Doct.  &  Stud.  158.     There- 
fore, when  the  office  judgment  was  set  aside, 
and  the  administrator  restored  to  his  option 
of  paying  whom  he  pleased  of  equal  or  supe- 
rior  dignity,    the    judgment  confessed   to 

Carrington,  necessarily,  stood. 
537  *Randolph,    in    reply.     This   is   an 

-  application  to  a  court  of  equity,  and 
yet  the  law  is  insisted  on ;  which,  if  taken 
in  its  rigour,  would  repel  the  administra- 
tor, as  Mayo  had  obtained  a  legal  advan- 
tage. It  is  a  settled  rule  that  specialty 
debts  shall  be  preferred;  and  the  creditor's, 
right  to  this  cannot  be  lost,  but  by  some 
misbehaviour  in  himself,  or  some  other 
just  cause  shewn  to  exempt  the  administra- 
tor from  the  consequences  of  a  departure 
from  the  rule:  neither  of  which  exists  in 
the  present  case.  The  law  does  not  oblige 
the  specialty  creditor  to  sue  within  a  lim- 
ited period;  but  if  it  be  done  within  con- 
venient time,  it  is  sufficient,  Wentw.  OflF. 
Kx.  161 :  And  every  body  must  admit  that 
Mayo's  writ  was  issued  as  speedily  as  the 
nature  of  things  would  allow,  for  it  was  on 
the  seventh  day  after  the  administrator 
qualified.  The  bill  does  not  allege  want 
of  notice ;  which  affords  a  presumption  that 
he  had  it,  and  cuts  up  his  pretension  *■ 
equity,  by  the  roots.     If  the  executor    m 
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confess  judgment  as  early  as  was  done  in 
this  case,  he  may  do  it  the  next  moment 
after  he  qualifies;  and  the  protection  which 
the  law  affords  him,  where  he  fairly  pays 
a  simple  contract  debt,  will,  instead  of  a 
shield,  be  turned  into  a  sword,  with  which 
he  will  hew  down  the  higher  debts  at  pleas- 
ure: Even  the  claims  of  wards  against 
their  guardians  will  not  be  able  to  with- 
stand him.  The  authorities  cited  on  the 
other  side,  do  not  fix  a  period  for  notice ; 
and  time  to  give  it  must  be  implied:  the 
plainest  principles  of  justice  and  common 
sense  require  it ;  or  the  right  to  preference 
is  of  no  use  to  the  specialty  creditor.  It  is 
not  true,  in  this  country,  that  notice  of 
specialty  debts  should  be  by  suit,  for  any 
notice  is  deemed  sufficient ;  and  Dyer,  232,  is 
conformable  to  it,  for  it  states  notice,  and 
not  notice  by  suit.  The  contrary  doctrine 
shocks  common  sense ;  for,  if  the  adminis- 
trator knows  already  that  there  is  a  suit 
depending  on  a  bond,  what  occasion  can 
there  be  for  giving  him  further  notice?  It 
makes  one  smile  to  see  the  administrator  in 
this  case  insisting  on  the  rigour  of  the  law, 
and  complaining  that  he  will  be  injured 
without  the  application  of  it,  as  he  had 
not  notice  of  the  claim  at  the  time, 
538  *when  it  is  evident  that  he  took  every 
means  in  his  power  to  avoid  the  no- 
tice ;  went  to  the  simple  contract  creditor's 
own  county  to  be  sued;  and  confessed  the 
judgment  within  eleven  days  after  he 
qualified.  If,  undec  such  circumstances  as 
these,  he  has  to  pay  the  debt  out  of  his 
own  pocket,  it  will  be  damnum  absque 
injuria.  Ronald's  debt  ought  to  be  proved. 
Bull.  Nis.  Pr.  143 ;  and  the  right  to  inves- 
tigate it,  reserved  by  the  agreement,  is  still 
in  force.  Carrington*s  debt  was  not  due  at 
the  intestate's  death;  and  as  Mayo's  was, 
and  bearing  interest,  it  ought  to  have  been 
discharged  upon  service  of  his  writ,  which 
was  before  Carrington's  became  payable. 
2  Stra.  1035.  The  conduct  of  Mayo  has 
been  perfectly  fair,  as  he  brought  his  suit 
as  soon  as  possible,  and  obtained  his  judg- 
ment in  due  course  of  law ;  and  as  he  was 
not  to  blame  that  it  was  not  set  aside,  he 
ought  to  retain  his  legal  advantage. 

Cur.  adv.  vult. 

ROANE,  Judge.  This  is  a  case  in  which 
is  drawn  in  question  the  rectitude  of  the 
appellee's  conduct  as  administrator  of  Wil- 
liam Ronald,  in  reference  to  the  several 
claims  stated  in  the  pleadings,  and  set  up 
in  bar  of  the  appellant's  demand.  But  as 
no  difficulty,  or  diversity  of  sentiment, 
exists  with  the  court,  as  to  any  other  point 
in  the  cause  except  that  concerning  Andrew 
Ronald's  judgment,  I  beg  leave  to  confine 
my  few  observations  solely  to  that  point, 
referring  for  my  opinion  on  the  others  to 
the  decree  which  has  been  considered  and 
agreed  upon  by  the  judges. 

It  will  be  necessary  to  take  a  short  view 
of  the  grounds  upon  which  this  case  came 
before  a  court  of  equity. 

The  appellant  Mayo  had  got  a  regular 
judgment  by  default  against  the  appellee  as 
administrator  on  a  bond ;  and  the  adminis- 
trator upon  an  execution  being  issued 
thereon  exhibited  his  bill  of  injunction, 
stating  that  through  the  misconduct  or 
inadvertence  of  the  clerk,   the  office   judg- 


ment had  not  been  set    aside  and  the  plea 

of   payment   entered,    and   that  it  was  his 

intention  in  due  time  to  have  put  in 

539  the    plea     *of     fully     administered. 
There  is  no  denial  of  this  misconduct 

or  inadvertence,  on  the  part  of  Mayo;  and 
the  allegation  of  the  appellee  concerning 
it,  is  as  well  supported  by  testimony  as  can 
reasonably  be  expected  in  such  a  case. 
The  chancellor  granted  the  injunction,  and 
authorized  the  appellee  to  plead  in  Powha- 
tan court;  to  put  in  such  pleas  as  he  should 
be  advised  were  proper;  and  that  the  ver- 
dicts or  judgments  given  on  issues  joined 
on  sach  pleas  should  be  certified  to  his 
court.  A  verdict  is  found  on  such  pleas  in 
Powhatan  court  for  the  plaintiff,  but  is  set 
aside  by  the  chancellor  and  issues  directed 
to  be  made  up  and  tried  on  the  pleas  of  the 
appellee  in  the  district  court  of  Richmond, 
and  to  be  certified.  An  agreement  is  made 
by  the  counsel  on  both  sides,  in  which, 
referring  to  the  pleas,  other  facts  are 
specified,  and  the  law  submitted  to  the 
court.  I  shall  presently  have  occasion  to 
state  some  of  the  facts  agreed  therein  more 
particularly.  On  the  1st  of  March,  1797,  a 
decree  is  made,  by  the  chancellor,  stating 
that  the  parties  waved  the  trials  before  the 
district  court,  and  submitted  the  decision 
immediately  to  the  court  of  chancery ;  and 
the  decree  is  in  favour  of  the  appellee  as 
to  the  point  in  question. 

Upon  this  state  of  the  case  it  is  to  be 
considered  whether  the  appellee's  counsel 
was  correct  in  contending  that  this  was  a 
case  in  which  strict  and  rigid  law  must 
prevail,  or  not? 

By  strict'law  he  was  remediless.  A  legal 
judgment  is  in  full  force  against  him;  and 
it  is  in  consequence  of  his  applying  to  a 
court  of  equity  to  administer  equity  to  him 
that  his  case  is  now  before  us.  It  is  an 
uniform  maxim  of  that  court,  that  he  who 
seeks  equity  shall  himself  submit  to  what 
is  equity. 

The  case  in  question  being  carried  to 
the  forum  of  the  chancellor,  nothing  can 
deprive  him  of  his  jurisdiction  todoeqnitj. 
The  jury  who  were  originally  to  try  the 
issues,  are  not  only  chancellors  themselves, 
but  were  his  jury ;  their  verdict  could  never 
be  conclusive  with  him  until  his  conscience 
was  satisfied,  and  the  agreement  of  the 
parties  to  wave  that  trial  and  submit 

540  the    determination    immediately   *to 
the  court,   if   it  did   not   fortify  his 

power,  certainly  did  not,  and  evidently 
could  not,  abridge  it  in  the  respect  in  ques- 
tion. 

This  court  then,  standing  in  the  place  of 
the  chancellor  and  revising  his  decree, 
must  take  such  a  liberal  and  comprehensive 
view  of  the  case,  as  will  embrace  it  under 
all  its  circumstances,  and  enable  them  to 
decide  it  according  to  the  principles  of 
equity.  But,  in  deciding  this  case  against 
the  claim  of  the  appellee  in  the  point  in 
question,  I  do  not  think  it  will  be  necessary 
to  transcend  the  just  limits,  which  a  court 
of  law  would  prescribe,  for  itself.  A  court 
of  law,  I  mean)  who  would  regard  the 
reason  and  substance  of  the  law  rather  than 
its  letter:  who  wish  so  to  construe  the  law 
as  to  answer  its  end  and  purpose  and  pro- 
mote  substantial   justice,   rather  than  to 
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make  it  an   instrument   of   fraud,    chicane 
and  injustice. 

Whatever  may  be  thought  of  my  present 
opinion  relative  to  the  construction  and 
application  of  the  doctrines  of  the  law  now 
in  question,  I  beg  it  may  be  understood, 
that  I  do  not  mean  to  relinquish  a  ground 
I  have  often  taken  in  this  court.  I  mean 
that  of  supporting  the  rules  of  law  accord- 
ing to  their  fair  and  just  interpretation, 
even  though  a  particular  injustice  might 
ensue  therefrom;  the  latter  being  in  my 
opinion  a  more  tolerable  evil,  than  that 
which  would  arise  from  keeping  the  laws 
of  the  country  in  a  state  of  continual  fluc- 
tuation and  uncertainty.  But  I  trust  that 
I  shall  never  become  an  advocate  for  that 
system  which  shall  apply  the  strict  letter 
of  the  law  in  opposition  to  its  substantial 
meaning:  which  will  apply  a  rule  of  law  to, 
a  case  which  is  wholly  without  the  reason 
of  it. 

With  whatever  liberality  the  eye*  of  a 
court  of  equity  may  view  the  circumstances 
of  this  case,  I  presume  it  will  be  conceded 
on  all  hands,  that  in  a  case  of  mere  legal 
assets,  a  court  of  equity  is  as  much  bound- 
as  a  court  of  law  to  respect  the  priority  es- 
tablished, by  law,  for  the  payment  of  some 
description  of  debts  in  preference  to  others : 
and,  if  so,  it  is  a  clear  answer  to  the  argu- 
ments which  were  used,  to  shew,  that, 
in    equity,    all    debts    are    considered     as 

equal. 
541  *The  assets  in  the  present  case  are 

merely  legal  assets. 

I  believe  I  shall  scarcely  discuss  with  the 
appellee's  counsel  any  of  the  legal  doctrines 
they  have  contended  for,  considered  as  gen- 
eral doctrines  and  applicable  to  cases  in 
general. 

I  shall  readily  admit,  as  a  general  rule, 
that  aa  executor  having  no  notice  of  a  bond 
debt,  which  notice  must  also  be  by  suit, 
may  give  judgment  in  favour  of  a  simple 
contract  creditor,  which  shall  be  afterwards 
a  bar  to  a  bond  creditor. 

At  the  same  time  that  I  make  this  admis- 
sion, I  contend  that  the  legal  preference 
given  to  bond  creditors  is  a  substantial 
something,  not  repealable  at  the  will  of  an 
executor  under  every  possible  state  of  cir- 
cumstances; but  the  rule  just  admitted  is 
not  without  its  reason :  and  its  reason  is, 
that  otherwise  a  bond  creditor  might  ruin 
an  executor  by  keeping  his  bond  in  his 
pocket.  It  was  justly  said,  by  the  appel- 
lant's counsel,  that  this  rule  was  intended 
as  an  armour  of  defence  to  an  executor,  and 
not  a  weapon  of  attack ;  as  a  mean  to  save 
himself  from  ruin,  and  not  to  prostrate 
rights  guaranteed  to  others,  and  repeal  a 
provision  established  in  their  favour  by 
doctrines  equally  well  established  with  the 
one  under  which  such  right  of  attack  is 
contended  for. 

This  reason  of  the  law  shews  iacontesti- 
bly*  that  the  law  itself  does  not  apply  to 
extreme  cases :  cases  wherein  the  executor 
is  under  no  possible  danger  of  injury ;  cases 
where  the  only  possible  effect  of  its  appli- 
cability, would  be  to  repeal  the  doctrine  of 
the  law  establishing   the  right  of  priority. 

I  will  suppose,  for  instance,  that  a  man 
having  long  resided  in  Richmond,  and  con- 
siderably indebted   there,    by  bond,  should 


remove  into  the  county  of  Monongalia ; 
that  there  he  should  suddenly  die,  and  the 
next  day  an  administrator  not  only  qualify, 
but  consent  with  a  simple  contract  creditor 
to  take  out  a  writ  instantly  and  confess 
judgment  thereupon :  Under  these  circum- 
stances it  is  evident  that  no  human  dili- 
gence, on  the  part  of  the  bond  creditors  at 
Richmond,  could  secure  to  them  their  legal 
priority;  and  if  a  court  would  tolerate  such 
conduct  in  an  administrator,  in  vain  has 
the  legislature  established  a  right  of 

542  priority    in   their    favour;    in    *vain 
would    such    court   attempt  to  shelter 

itself  from  the  imputation  of  making  the 
law  an  instrument  of  injustice,  and  that 
contrary  to  its  design  and  reason. 

But  even  this  extreme  case,  which  puts 
the  absurdity  of  such  doctrine  in  a  clear 
point  of  view,  may  still  be  carried  further, 
by  supposing  the  administrator  to  go  im- 
mediately after  his  qualificafion  into  a  re- 
mote county,  unknown  to  the  creditor,  and 
there  confess  a  judgment  to  his  prejudice. 

Those  who  would  contend  for  the  doctrine 
under  these  circumstances,  must  indeed  be 
said  to  misapply  the  law,  and  stick  by  the 
letter  in  opposition  to  the  reason  of  it. 

If,  then,  this  rule  does  not  apply  to  ex- 
treme cases  (to  which  the  letter  of  this  par- 
ticular rule,  standing  singly,  may  perhaps 
extend)  how  shall  the  doctrine  be  construed 
and  applied?  My  answer  is,  that  it  is  so  to 
be  construed  and  applied  as  to  conform  to 
the  reason  on  which  the  rule  was  founded, 
and  to  consist  with  other  rights  and  other 
doctrines  of  law  equally  sacred,  and  equally 
well  established. 

This  view  of  the  subject  precludes  the 
necessity  of  a  particular  examination  of 
the  cases  cited  in  the  argument.  The  doc- 
trines therein  laid  down,  as  now  qualified, 
are  not  controverted  by  me,  but  are  sup- 
ported by  cases  in  which  the  executor  is 
held  to  be  justified  in  paying  simple  con- 
tract debts,  unless  he  has  timely  notice  of 
bond  debts,  1  Mod.  175:  Which  expres- 
sion, timely  notice,  seems  clearly  to  imply 
a  reasonable  time  in  favour  of  the  bond 
creditors,  and  to  exclude  great  haste  and 
precipitation  on  the  part  of  the  executor. 

But  it  is  asked,  what  time  the  court  can 
prescribe  for  the  bond  creditors  to  come  in? 
and  1  Wentw.  Off.  Ex.  161,  is  cited;  which 
says  that  no  time  is  fixed,  and  intimates 
that  the  subject  is  fit  for  legislative  consid- 
eration. I  answer  that  I  admit  that  no  time 
is  fixed,  but  contend  that,  in  the  last  pas- 
sage, the  author  has  reference  to  the  case 
of  creditors  in  general;  he  had  not  in 
view  an  extreme  case  such  as  the  present. 
It  is  not  necessary  that  this  court  in  now 
deciding  against  the  appellee  should  fix 
any    time    as    to    cases   in    general. 

543  *Bvery  case  must   stand    on    its   own 
foundation.     I  wish  to   be  understood 

to  consider  this  merely  as  an  extreme  case ; 
that  such  a  case  cannot  arise  without  a  col- 
lusive and  mala  fide  conduct  on  the  part  of 
the  administrator ;  and  that  this  collusion 
must  irresistibly  be  inferred,  in  the  present 
case,  from  the  unusual  and  unnecessary 
despatch  used  to  prefer  this  simple  contract 
creditor  under  all  the  circumstances  of  the 
transaction,  and  under  a  perfect  knowledge 
that  the  estate  was  very  much   indebted  by 
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debts  of  a  higher  dignity.  One  of  the  ap- 
pellee's counsel  admitted  that  the  doctrine 
did  not  extend  to  cases  of  collusion.  On 
this  ground  I  meet  him ;  and  on  this  ground 
it  is  wholly  unnecessary  to  fix  any  precise 
point  of  time  within  which  bond  creditors, 
in  general,  must  come  in.  I  disclaim  the 
exercise  of  such  a  power,  as  being  unneces- 
sary in  the  present  case,  and  beyond  the 
authority  of  this  court. 

The  present. case,  although  not  so  abso- 
lutely extreme  as  the  one  which  has  been 
supposed,  yet  appears,  as  I  have  already 
said,  to  be  one  without  the  reason  of  the 
doctrine,  and  consequently  without  the  doc- 
trine itself.  The  despatch,  used  by  the 
present  appellant,  was  so  unusual  and  con- 
siderable, that  his  counsel  might  well  say 
he  was  almost  on  the  point  of  making  an 
apology  for  him. 

Let  us  now  attend  to  the  dates  of  some  of 
the  transactions.  William  Ronald  died  3d 
February,  1793:  administration  was  granted 
to  the  appellee  21st  February,  1793.  An- 
drew Ronald  brought  suit  in  Henrico  county 
court  26th  February,  1793,  and  the  appellee 
confessed  judgment  therein  4th  March, 
1793.  The  appellant  brought  suit  28th  Feb- 
ruary, 1793,  and  no  notice  was  given  by 
Bentley  that  he  had  taken  out  administra- 
tion. 

From  this  statement  it  appears,  that 
Mayo,  livinfi^  in  Henrico,  sued  his  writ  in 
Powhatan,  (the  county  of  the  administra- 
tor's residence,)  within  seven  days  after 
the  administrator  had  there  qualified.  This 
was  certainly  as  soon  as  he  could  reasonably 
be  presumed  to  have  heard  of  the  event,  and 
sent  up  for  the  purpose;  and  without 
544  further  remarks,  I  entirely  *concIude 
that  on  a  comparison  of  the  appel- 
lant's despatch  with  that  generally  used  by 
other  creditors,  no  want  of  despatch,  or  dil- 
igence, can  possibly  be  imputed  to  him. 

On  the  other  hand,  how  does  the  conduct 
of  the  appellee  appear?  He  well  knew  the 
intestate  to  be  very  much  indebted  by  judg- 
ment, bond  and  simple  contract.  He  had 
not  given  notice  by  advertisement,  (as  is 
the  general  custom,)  that  he  had  taken  the 
administration,  and  invited  the  creditors 
to  come  in.  The  omission  to  adopt  this 
universal  and  just  expedient,  is  a  symptom 
from  which  we  may  argue  the  unfairness 
of  his  intentions.  He  goes  into  another 
county  immediately  after  his  qualification, 
and  in  five  days  from  the  date  of  his  quali- 
fication, a  writ  is  sued  by  a  simple  contract 
creditor,  the  intestate's  brother,  a  lawyer, 
and  one  who  possibly  conceived,  as  other 
lawyers  now  seem  to  do,  that  the  letter  of 
the  law  would  bear  him  out  in  opposition 
to  its  reason  and  spirit,  and  in  derogation 
of  the  guaranteed  rights  of  others.  On  the 
4th  of  March,  judgment  is  confessed  upon 
an  open  account,  the  items  of  which  do  not 
appear  to  have  been  canvassed,  nor  their 
justice  established.  Whether  any,  and 
what  agreement,  or  concert,  was  made,  be- 
tween this  creditor  and  the  administrator, 
to  induce  him  to  take  so  hasty,  novel  and 
hazardous  a  step,  is  not  in  proof,  and  there- 
fore, cannot  be  assumed  as  a  ground  on 
which  to  argue.  But  I  can  justly  infer, 
that  sagacious  administrators  in  general, 
(in  which  description  the  present  adminis- 


trator seems  to  stand,)  would  not  have 
ventured  on  such  a  measure  without  an  in- 
demnity. 

But,  without  hazarding   even    this  infer- 
ence, I  can  safely  infer  that  the  conduct  of 
the  administrator,  -  under  all  the  above  cir- 
cumstances, does  not  appear  to  me  to  wear 
such  an  aspect,   as   to   entitle    him   to  the 
countenance  of  a  court  of  equity.  Kspeciallj 
if,   as  I    think,    the    strict,    (though  sub- 
stantial) law  is  against  him ;  and,  on  these 
grounds,  I  must  conclude  that  the  decree  of 
the  chancellor,  so  far  as  it  sustains  the  ap- 
pellee's claim  for  a  credit  of  the  assets  cov- 
ered   by    Andrew    Ronald's    judgment,    is 
erroneous. 

545  *FLEMING,      Judge.      The     only 
point  upon  which  the  court  have  anj 

difiiculty  is.  Whether  the  administrator  was 
justifiable  in  confessing  judgment  to  An- 
drew Ronald  for  a  debt  due  by  simple  con- 
tract only,  when  he  had  not  notice  of  the 
claim    of    the    appellant? 

The  facts  are  briefly  these : 

The  intestate  died  on  the  3d  of  February, 
1793 ;  and,  upon  the  21st  of  the  same  month, 
administration  of  his  estate  was  granted  to 
Bentley,  by  the  county  court  of  Powhatan, 
where  he  resided.  On  the  26th  of  February, 
Andrew  Ronald,  a  simple  contract  creditor 
of  the  intestate,  instituted  a  suit  against 
the  administrator,  in  the  county  court  of 
Henrico;  and  upon  the  28th  of  the  same 
month.  Mayo,  a  bond  creditor,  issued  bis 
writ  upon  the  bond,  from  the  county  court 
of  Powhatan.  On  the  4th  of  March,  Bentley 
confessed  judgment  to  Ronald,  for  the 
amount  of  his  account,  Mayo's  writ  not 
having  then  been  served  upon  him;  that 
writ,  however,  being  afterwards  served, 
the  plaintiff  went  on  to  obtain  an  office 
judgment ;  which  was  directed  to  be  set 
aside,  but,  through  the  omission  of  the 
clerk,  it  was  not  done ;  and,  therefore,  it 
stood  confirmed  after  the  May  term  of 
Powhatan  court.  In  consequence  of  this, 
the  administrator,  as  there  were  not  assets 
to  satisfy  both  claims,  obtained  an  injunc- 
tion to  that  of  Mayo,  upon  the  ground  of 
the  clerk's  omission ;  and,  at  the  final  hear- 
ing, the  high  court  of  chancery  established 
the  priority  of  Ronald's  judgment,  as 
Bentley  had  not  notice  of  the  bond  debt  at 
the  time  when  it  was  confessed.  Mayo  has 
appealed  from  the  decision ;  and  the  ques- 
tion is  whether  the  decree  was  right? 

It  is  generally  agreed,  that  by  natural 
justice  and  conscience,  all  debts  are  equal, 
and  the  debtor  himself  equally  bound  to 
satisfy  them  all.  Therefore,  in  the  admin- 
istration of  equitable  assets,  the  court  of 
chancery  makes  no  difference  among  cred- 
itors, but  all  stand  upon  the  same  ground. 
In  the  administration  of  legal  assets,  how- 
ever, the  law  having  established  an  arbi- 
trary preference  in  favour  of  creditors  of 
certain   grades  who  use  due  diligence 

546  in  pursuit  of  their  ^claims,  the  coart 
of  equity  follows  the  rule  of  law,  and 

maintains  the  preference,  provided  the 
higher  creditors  do  not  suffer  those  by  sim- 
ple contract,'  to  gain  priority  for  want  of 
notice  to  the  executor  of  the  preferable 
claims. 
It  becomes  important,   therefore,    to  en- 
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quire  how  far  the  law  gives  preference  to 
the  different  grades  of  creditors. 

Passing  bj  the  cases  in  the  English 
books,  concerning  debts  due  to  the  crown, 
and  those  by  recognizances  and  statutes, 
and  considering  those  between  citizens 
only,  three  sorts  (after  the  funeral  and  tes- 
tamentary expenses  are  paid)  present  them- 
selves to  our  consideration,  namely,  debts 
upon  record;  those  due  by  specialty;  and 
those  by  simple  contract. 

Of  these,  judgments  are  to  be  first  paid; 
and,  being  matters  of  record,  the  adminis- 
trator is  bound  to  take  notice  of  them  at 
his  peril,  however  distant  the  record  from 
his  residence.  Therefore  the  appellee,  in 
the  present  case,  was  under  an  obligation 
to  satisfy  in  the  first  place  the  judgments 
against  the  intestate  in  his  lifetime,  before 
those  obtained  against  himself;  and  to  that 
extent  he  will  be  liable,  Ronald's  judgment 
notwithstanding. 

Specialty  debts  are  the  next  in  order: 

Among  these,  the  administrator,  where 
there  is  a  deficiency  of  assets,  may  select 
which  he  will  pay,  1  Wms.  295;  and,  al- 
though suit  may  be  brought  upon  one,  be- 
fore the  day  of  payment  of  another  has 
arrived,  he  may,  taking  care  not  to  plead  any 
thing  £alse  in  his  own  knowledge,  protract 
the  first  suit,  until  the  other  specialty  be- 
comes payable,  and  then  confess  judgment 
to  an  action  upon  it,  to  the  utter  disap- 
pointment of  the  creditor  in  the  first  suit. 
2  Chan.  Cas.  201.  This  is  the  case  with 
respect  to  Carrington's  judgment,  which 
was  confessed  before  Mayo's  ofSce  judg- 
ment was  set  aside,  and  therefore  has 
priority  to  it. 

But  specialty  creditors  may '  lose  their 
rank  by  supineness,  and  suffering  those 
upon  simple  contract  to  obtain  preference 
by  greater  diligence.  For,  if  the  executor 
has  no  notice  of  a  specialty  debt,  he 
may  pay,  or  confess  judgment,  to 
547  ^creditors  upon  simple  contract  before 
it,  Ambi.  162;  Fitzgib.  76;  and  the 
notice  must  be  by  action  too.  1  Mod.  175. 
But,  in  pleading  the  judgment  confessed 
upon  the  simple  contract,  the  executor  must 
aver  that  it  was  done  without  notice  of  the 
specialty;  for,  otherwise,  he  would  not 
have  been  excusable  for  confessing  judg- 
ment to  the  inferior  creditor.  1  Term 
Rep.  690. 

This  is  the  principle ;  and,  if  it  be  ap- 
plied to  the  present  case,  its  infiuence  is 
irresistible.  For  the  administrator,  in 
pleading  the  judgment  to  Ronald,  avers 
that  he  had  not  notice,  at  the  time,  of 
Mayo's,  or  of  any  other  debt  of  higher 
dignity;  and  there  is  no  evidence  that  he 
had  any  such  notice,  either  by  action,  or 
otherwise.  Of  course  he  stands  excused. 
For  there  can  be  no  fraud  in  doing  what 
the  law  allows. 

But  it  is  said  that  he  went  out  of  his  way 
to  avoid  notice ;  that  he  was  sued  and  con- 
fessed judgment  to  Ronald,  in  the  county 
of  the  latter,  upon  the  very  day  on  which 
the  writ  was  returned ;  that  he  did  not  ad- 
vertize in  the  public  newspapers  that  he 
had  taken  administration ;  and  that,  if  this 
practice  be  allowed,  executors  may  evade 
the  law,  to  the  prejudice  of  the  higher  cred- 
itors, when  they  please. 


But  all  this  appears  to  me  to  amount  to 
nothing. 

For,  in  the  first  place,  there  is  no  evi- 
dence that  the  administrator  did  go  out  of 
the  way  to  avoid  notice;  and  the  court  can- 
not infer  it  without  testimony. 

Neither  is  it  proved,  if  the  circumstance 
were  material,  that  he  went  out  of  his 
county  to  be  sued ;  but,  for  aught  that  ap- 
pears to  the  contrary,  he  was  about  his 
lawful  business.  If,  however,  he  had  gone 
to  the  creditor's  county  to  be  sued  when  he 
had  no  notice  of  superior  claims,  it  would 
not  have  altered  the  case ;  for,  as  he  might 
have  paid  without  suit,  the  suit  could  not 
make  his  situation  worse;  and  the  law  did 
not  prescribe  the  county  where  it  should  be 
brought. 

That  the  judgment  was   confessed  on  the 

return  day  of  the  writ,    is    a    circumstance 

of    no     importance.       For,     as     the 

548  *law  gave  the  administrator  a  right 
to  confess  the  action,  without  pre- 
scribing the  period,  it  left  it  to  him  to 
judge  of  the  time,  and  his  opinion  was 
conclusive.  Besides  it  saved  costs,  which 
he  was  under  no  obligation  to  incur. 

His  failure  to  publish  in  the  newspapers 
that  he  had  assumed  the  administration,  is 
a  matter  of  no  kind  of  consequence.  For 
I  know  of  no  obligation  to  give  such  notice ; 
and,  although  it  is  sometimes  done,  it  is 
for  the  convenience  of  the  executor  him- 
self, and  not  of  the  creditors.  Added  to 
which,  I  believe  that  I  may  confidently 
affirm,  that  it  is  not  done,  in  one  case  out 
of  ten,  throughout  the  state.  Nor  is  it 
necessary  upon  principle.  For  his  taking 
administration  is  an  act  of  public  notori- 
ety; done  in  open  court;  and  of  which  it 
behoves  the  creditors  to  take  notice,  and  to 
use    due  diligence  in  securing  their  debts. 

As  to  the  observation  that  the  conduct  of 
the  administrator  tended  to  evade  the  law, 
to  the  prejudice  of  the  bond  creditors,  it 
may  be  answered,  that  the  administrator, 
as  before  observed,  has  done  nothing  but 
what  the  law  allowed ;  and  therefore  that 
he  stands  justified  by  the  law  itself.  For 
we  are  not  at  liberty  to  garble  legal  rules, 
and  to  use  what  makes  in  favour  of  one 
party,  and  reject  that  which  is  in  favour 
of  the  other;  but  must  take  the  whole  to- 
gether :  And  the  same  law  which  says,  that 
the  administrator  shall  not  pay,  or  confess 
judgment  to,  a  simple  contract  creditor 
when  he  has  notice  of  a  bond  debt,  says 
that,  if  he  has  not  such  notice,  he  may 
pay,  or  give  judgment  for,  the  inferior 
debt. 

It  was  said,  that  Bentley,  at  the  time  he 
confessed  the  judgment,  had  a  perfect 
knowledge  that  the  estate  was  very  much 
embarrassed  by  debts  of  a  higher  dignity. 
But,  if  so,  there  is  no  proof  of  it  in  the 
record;  and  the  court  cannot  assume  the 
fact  without  evidence.  Admit  it  to  be 
true,  however;  and  it  will  not  alter  the 
case,  if  the  law  required  notice  by  suit. 

It  is  difficult  to  define   what    is  fraud   in 

such    cases.      For   the    creditors    have    no 

lien  on  the   effects,    which    belong  to 

549  *the    executor,     who    represents    the 
person  of  the  testator;  but  their  right 

is  to  demand   payment,    to    the    extent    of 
those    effects,    from    the    executor;  who  is 
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bound  to  make  it  according  to  the  rank  of 
the  creditors  who  apply.  However,  there 
must  be  an  application ;  for  it  is  not  the 
duty  of  the  executor  to  hunt  after  the  cred- 
itors ;  but,  of  the  latter,  to  make  themselves 
known.  And,  if  those  of  higher  rank  delay 
until  the  inferior  debts  are  paid,  they  can 
no  more  complain  than  the  general  cred- 
itors can  in  the  case  of  an  heir,  where  the 
first  judgment  takes  all  the  land;  or  in 
the  case  of  a  foreign  attachment,  where  the 
more  diligent  creditors  obtain  the  first 
judgments  and  exhaust  the  whole  effects. 
For  the  maxim,  in  all  such  cases,  is,  that 
vigilantibus  non  dormientibus  leges  sub- 
veniunt.  x 

There  is  no  ground  for  the  observation 
respecting  the  hardship  of  the  case.  For 
it  is  a  mere  scramble  between  the  creditors ; 
among  whom,  the  law  gave  the  race  to  the 
swiftest ;  and  Ronald  has  been  more  prompt 
than  Mayo. 

But  hardship  cannot  take  away  estab- 
lished rights :  and  some  of  the  other  cases, 
already  mentioned,  may  occasionally  be 
equally  hard,  and  yet  there  is  no  redress. 
As  where  of  several  creditors  of  equal  dig- 
nity the  executor  capriciously,  or  from 
favour,  prefers  the  least  meritorious;  or 
where  he  retains  the  whole  estate  for  his 
own  debt,  to  the  ruin  of  the  widow  and 
orphan,  whose  claims  are  of  equal  dignity, 
and  greater  merit. 

Upon  the  whole,  I  think  the  adminis- 
trator was  justifiable,  by  law,  in  confessing 
the  judgmejit  to  Ronald;  and  that  it  must 
take  precedence  to  that  of  Mayo,  subject, 
however,  to  an  enquiry  into  the  justice  of 
the  debt  before  a  commissioner,  according 
to  the  agreement  between  the  parties. 

LYONS,  Judge.  The  only  question,  upon 
which  the  court  differ,  is,  whether  the  ad- 
ministrator was  justifiable  in  confessing 
judgment  to  Ronald  a  simple  contract  cred- 
itor, before  notice  of  Mayo's  specialty? 
550  *That  an  administrator  may  do  so, 
in  general  cases,  seems  to  be  ad- 
mitted; but  it  is  denied  in  the  present  in- 
stance, on  account  of  the  early  period,  at 
which  it  was  done. 

That  circumstance,  however,  does  not 
appear  to  me  to  be  material.  For  the  law 
has  not  prescribed  the  time,  but  merely 
says,  that,  if  the  administrator  does,  with- 
out notice,  pay,  or  confess  judgment  to, 
the  simple  contract  creditor,  he  may  plead 
it  against  the  specialty  creditor,  averring 
that  he  had  not  notice  of  the  specialty,  at 
the  time. 

There  is  nothing  unjust  in  the  rule  thus 
qualified.  For  all  debts  are  equal  in  con- 
science ;  and  every  creditor  is  at  liberty  to 
sue  for  his  demand  as  soon  as  he  pleases, 
without  allowing  the  administrator  time  to 
enquire  for  other  debts.  On  the  other 
hand,  the  executor  should  at  once,  either 
controvert  the  claim  by  a  plea  which  he 
believes  to  be  true,  or  confess  the  action, 
without  putting  the  estate  to  unnecessary 
costs  in  a  hopeless  defence.  3  Burr.  1369, 
2  Black.  Rep.  1275. 

Therefore  if  one  creditor,  more  diligent 
than  the  rest,  drives  him  to  this  necessity, 
and  thereby  gains  an  advantage,  the  ad- 
ministrator who  complies  with  his  duty 
will  be  protected,  and  the  creditor   will    be 


allowed  the  priority  which  he  has  obtained 
by  his  diligence. 

For  the  specialty  creditors,  who  are  pre- 
ferred upon  no  *  better  ground  than  the 
solemnity  of  their  claims,  have  priority 
upon  condition  that  they  are  expeditions  in 
the  pursuit  of  them,  before  the  assets  are 
otherwise  applied ;  and  therefore  they  mnst 
be  active,  or  they  will  lose  it;  because  the 
administrator  ought  not  to  be  exposed  to 
danger  by  their  supinenesa.  For  it  is  a 
universal  principle,  that  he  who  possesses 
the  knowledge  and  has  the  means  of  pro- 
viding for  his  own  safety,  as  well  as  for 
that  of  another  person  connected  with  it, 
ought  not  to  stand  mute,  but  should  dis- 
close the  circumstances,  or  abide  the  con- 
sequences of  his  own  neglect.  Thus  a  prior 
incumbrancer,  who  suffers  an  innocent  man 
to  purchase  the  estate  without  notice 
551  of  his  claim,  will  be  postponed :  *and, 
in  the  same  manner,  as  the  creditor, 
and  not  the  executor,  knows  of  the  bond 
and  whether  it  is  due  or  not,  it  devolves 
upon  him  to  give  notice  of  the  claim,  and 
not  upon  the  executor  to  enquire. after  it 
Otherwise  the  specialty  creditor  might  com- 
mit a  fraud  upon  the  executor,  by  keepings 
the  bond  in  his  pocket,  until  all  the  assets 
were  paid  away,  and  then  charging  him 
with  the  debt.  Fitzgib.  76;  BuU.  Nis. 
Pr.  178. 

It  follows,  therefore,  that  if  the  adminis- 
trator is  sued  upon  a  simple  contract  debt, 
he  may,  if  he  has  no  notice  of  a  specialty, 
give  way  to  the  action,  and  plead  it  in  bar 
to  the  specialty. 

But  the  law  goes  further,  and  requires 
that  the  notice  should  be  by  suit.  For 
notice,  in  pais,  is  not  suflBcient,  whether  it 
proceeds  from  other  persons,  or  from  the 
creditor  himself.  Not  the  first;  because, 
as  the  specialty  creditor  has  two  remedies, 
one  against  the  personal  estate,  the  other 
against  the  real,  it  is  uncertain  which  he 
may  pursue;  and  therefore  the  administra- 
tor ought  not  to  be  bound  to  regard  infor- 
mation from  any  other  source  than  himself: 
Not  the  second ;  because  the  creditor  may 
change  his  mind,  and  resort  to  the  heir 
immediately;  thus  leaving  the  administra- 
tion suspended,  upon  the  possibility  of  a 
claim,  against  the  personalty,  which  may 
never  be  asserted. 

To  put  an  end  to  this  uncertainty,  is  one 
reason  why  the  law  authorizes  the  executor, 
when  the  specialty  creditors  do  not  think 
fit  to  assert  their  rights,  by  suit  and  notice 
of  it,  to  pay,  or  confess  judgment,  to  in- 
ferior creditors,  for  just  debts.  Which  in- 
deed is  necessary,  in  order  to  ensure  the 
safety  of  the  executor.  For  a  plea,  that  he 
had  heard  of  a  bond,  but  was  not  able  to 
prove  it,  although  he  might  have  it  in  his 
power  to  do  so  at  a  future  day,  as  the  cred- 
itor might  in  due  season  give  notice  ac- 
cording to  law,  would  not  be  endured; 
because  the  simple  contract  creditor  is  under 
no  obligation  to  wait  for  the  convenience 
of  him  by  bopd ;  especially,  when  there  is 
no  evidence  that  the  bond  exists,  or  that 
the  creditor  means  to  pursue  the  per- 
552  sonal  estate.  Unless  ^therefore  the 
executor  had  power  to  deliver  himself, 
by  satisfying  the  simple  contract  creditor, 
before  notice  of  the  specialty,  he  would  be 
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placed  between  Scylla  and  Charybdis.  For, 
on  one  hand,  he  would  have  to  defend  the 
suit  under  pain  of  a  devastavit  in  not  pro- 
tecting the  assets  for  the  specialty  creditor: 
and  on  the  other,  the  attempt  to  defend  it, 
by  an  insufiQcient  plea,  would  subject  him 
to  the  same  penalty  with  the  addition  of 
increased  costs.  But  all  this  is  avoided  by 
requiring  the  creditor  to  give  notice  by  a 
suit;  because  that  not  only  furnishes  the 
executor  with  evidence  of  the  existence  of 
the  bond  by  enabling  him  to  crave  oyer 
and  spread  it  on  the  record ;  but  proves  that 
the  creditor  means  to  pursue  the  personal 
estate. 

The  result  is  that  unless  the  administra- 
tor has  notice  of  a  suit  upon  a  specialty  he 
may  confess  judgment  to  a  simple  contract 
creditor;  and  as  there  was  no  such  notice 
in  the  present  case,  the  preference,  obtained 
by  the  simple  contract  creditor,  must  pre- 
vail. 

But  it  was  said,  that,  as  Mayo's  writ  is 
dated  before  the  judgment  was  confessed, 
and  issued  from  the  court  of  the  county 
where  the  administrator  resided,  the  latter 
was  affected  with  notice  by  the  emanation 
of  it.  That  however,  is  not  so.  For  there 
must  not  only  be  a  suit,  but  actual  notice 
of  it,  to  produce  that  effect.  11  Vin.  287; 
1  Sid.  21 ;  Freem.  54. 

It  was  argued,  though,  upon  the  ground 
of  fraud;  and  several  positions  were  urged 
in  support  of  it :  none  of  which  appear  to 
me  to  be  sustainable. 

Thus  it  was  said,  that  this  was  a  vested 
right  in  the  specialty  creditor;  and  that 
the  precipitate  confession  of  the  judgment 
for  the  simple  contract  debt,  operated  as  a 
fraud  upon  his  claim,  as  it  deprived  him  of 
an  opportunity  of  giving  notice  of  it.  But, 
to  this,  it  may  be  answered, 

1.  That  both  creditors  lived  in  the  same 
county,  and  therefore  one  had  the  same  op- 
portunity of  commencing  his  suit,  in  time, 
that    the   other  had;  and  that  Mayo,  with 

greater  diligence,  might  by  a  suit 
553      upon  his  bond,  either  in  Powhatan  *or 

Henrico,  have  interposed  and  pre- 
vented the  judgment  on  the  simple  contract 
debt. 

2.  That  there  is  no  such  vested  right  in 
the  specialty  creditor:  because  his  prefer- 
ence depends  upon  his  timely  progress; 
and  therefore  his  priority  is  never  estab- 
lished until  notice  of  a  suit.  For  the  cred- 
itors have  no  interest  in  the  subject ;  which 
belongs  to  the  executor,  who  represents  the 
person  of  the  testator,  and  is  bound,  in  that 
character,  to  pay  it  to  the  creditors,  accord- 
ing to  dignity,  as  they  apply.  Therefore, 
none  have  vested  rights  to  aliquot  shares  in 
it;  but  all  are  at  liberty  to  sue,  and  obtain 
judgments  to  bind  it,  if  higher  claims  are 
not  produced :  and  as  each  may  sue  as  soon 
as  he  pleases,  the  most  diligent  must  nec- 
essarily obtain  preference,  as  their  claims 
cannot,  with  propriety,  be  delayed  by  the 
executor.  It  resembles  cases  of  qui  tam; 
where  every  body  may  sue,  but  the  most 
diligent  appropriates  the  subject. 

Again  it  was  said,  that  the  administrator 
did  not  publish  in  the  newspapers,  that  he 
had  qualified ;  and  that  this  prevented  the 
specialty  creditor  from  knowing  the  fact 
so  as  to  enable  him   to  give  the  necessary 


notice.  To  which,  the  answer  is,  that  the 
administrator  was  not  bound,  by  law,  to 
make  such  publication ;  and  as  the  letters 
of  administration  were  granted  in  open 
court,  and  were  matter  of  record,  the 
specialty  creditor  had  the  same  opportunity 
of  knowing  the  fact  that  the  simple  con- 
tract creditor  had,  and  was  under  the  same 
obligation  to  take  notice  of  it. 

It  was  also  said,  that  the  intestate  was 
generally  known  to  be  greatly  indebted, 
and  that  Bentley  had  a  perfect  knowledge 
that  there  were  higher  claims,  which  it  was 
fraudulent  in  him  to  disappoint  by  a  pre- 
cipitate judgment.  To  this  I  answer,  that, 
if  the  intelligence  with  regard  to  the  intes- 
tate's affairs  was  so  general,  it  only  proves 
that  there  was  reason  for  greater  despatch 
in  the  creditors.  For  the  particular  debts 
of  no  man  are  universally  known.  An 
opinion  may  prevail  that  his  circumstances 
are  embarrassed,  but,  whether  by  bond  or 
simple  contract,  none  can  tell,  except 

554  the   creditors  *and    the   debtor;    and 
therefore,    if    the   rumor  had  reached 

Bentley,  it  would  not  have  affected  him; 
for  he,  like  others,  would  have  been  igno- 
rant of  the  persons  and  grades  of  the 
claimants,  unless  the  creditors  gave  him 
information.  However,  there  is  no  proof, 
in  the  record,  of  such  general  intelligence ; 
and  much  less,  that  the  administrator  had 
a  perfect  knowledge  that  there  were  higher 
claims:  and  the  court  will  not  presume  it, 
for  the  sake  of  affecting  him  with  fraud,  if 
that  would  constitute  fraud.  But  what  is 
decisive  is,  that,  if  he  had  had  such  knowl- 
edge, it  would  not  have  been  important, 
unless  he  had  received  notice  of  Mayo's 
suit. 

It  was  likewise  urged,  that  the  adminis- 
trator intended  to  give  preference  to  the 
simple  contract  creditor,  who  was  the 
brother  of  the  intestate;  and  that  this  was 
fraudulent,  with  regard  to  the  specialty 
creditor.  But  there  is  no  proof  of  such 
intended  preference.  For  it  stands  upon 
the  record  as  the  common  case  of  a  suit  by  a 
simple  contract  creditor  against  an  admin- 
istrator, having  assets  at  the  time  to  satisfy 
it,  and  ignorant  of  any  higher  claim.  He 
was,  therefore,  under  no  obligation  to  delay 
the  creditor,  upon  pretence  that  there  might 
be  claims  of  higher  dignity ;  for  the  law 
does  not  require  him,  in  any  case,  to 
procrastinate  payment  by  dilatory  means, 
1  Sid.  404;  11  Vin.  269,  pi.  5;  and  he  may 
even  be  compelled  to  prompt  pleading,  in 
order  to  prevent  preference  to  others.  11 
Vin.  269;  1  Bulstr.  122.  If,  however,  a 
preference  had  been  intended,  it  would  not 
have  been  fraudulent.  For,  to  pay  or  give 
judgment  to  a  simple  contract  creditor 
when  there  is  a  bond  unsatisfied,  is,  at 
most,  devastavit;  which  may  proceed  from 
very  honourable  motives,  as  the  merit  of 
the  creditor  and  a  miscalculation  of  the 
assets;  and  therefore  the  law  does  not  con- 
demn it  as  a  fraud,  but  considers  it  as  a 
tort  only,  even  where  the  executor  knows 
of  the  bond.  The  argument  though,  is  a 
fortiori,  when  the  notice  which  the  law  re- 
quires, has  not  been  given ;  because  it  is 
impossible  for  a  man  to  commit  a  fraud  in 
doing    what    the   law  permits    to    be 

555  done,  at  his  own  discretion.     *There- 
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fore,  as  the  law  allowed  the  adminis- 
trator to  confess  judgment  to  the  simple 
contract  creditor,  when  he  had  no  notice  of 
the  specialty,  it  is  no  cause  of  censure  that 
he  did  it.  For,  if  it  be  wrong,  the  law  was 
to  blame  in  conferring  the  authority,  and 
not  the  administrator  in  exercising  it. 
Accordingly,  where  the  law  allows  the  con- 
fession, from  whatever  motive  it  may  have 
proceeded,  the  judgment  cannot  be  im- 
peached; and,  therefore,  it  has  been  held, 
that  ^*if  a  recovery  be  had  against  an  ex- 
ecutor upon  covin,  but  for  a  good  cause,  a 
creditor  cannot  avoid  the  recovery  by  say- 
ing that  it  was  by  covin  to  defraud  him ; 
for  the  party  had  a  good  cause,  and  where 
the  recovery  is  had  upon  a  legal  cause,  it 
cannot  be  called  covinous,  although  it  was 
by  consent,  and  to  the  intent  to  prevent 
another  from  obtaining  payment  of  his 
debt.'*  Jo.  92,  pi.  5.  Hence  it  is,  that  in 
debts  of  equal  dignity,  the  executor,  as  be- 
fore observed,  may,  by  imparlance  and 
dilatory  pleas,  provided  they  be  true,  gain 
time,  for  the  avowed  purpose  of  enabling 
the  creditor  of  less  merit  to  bring  suit  and 
obtain  preference  of  him  that  has  greater. 
For,  although  it  may  be  unconscientious 
in  the  executor  to  do  so,  yet  the  law,  which 
allows  the  proceeding,  will  maintain  it. 

Upon  the  whole,  I  am  of  opinion,  that 
the  administrator  was  justifiable  in  con- 
fessing judgment  to  Ronald,  as  he  had  not 
notice  of  Mayo's  suit,  at  the  time. 

PENDLETON,  President.  This  is  a  case 
commenced  originally  at  law,  and  there 
properly  determinable;  the  question  being. 
Whether  an  administrator  has  committed 
a  devastavit  in  applying  his  assets  to  the 
payment  of  a  simple  contract  debt,  after  a 
suit  commenced  on  a  specialty?  A  question 
probably,  in  this  instance,  for  the  first  time 
decided  in  a  court  of  equity,  except  where 
a  creditor  sues  there  for  a  discovery  of  as- 
sets, or  it  is  necessary  for  that  court  to  en- 
force its  decree. 

The  ground  of  application  to  that  court, 
in  this  case,  is  of  a  slender  nature  in- 
deed. An  ofiice  judgment  had  been 
556  ^regularly  obtained  at  law,  which 
might  have  been  set  aside,  at  the 
succeeding  May  term,  upon  motion  to  the 
court,  and  pleading  to  issue  immediately. 
Was  the  administrator  or  his  attorney, 
which  is  the  same  thing,  in  no  fault  that 
this  was  not  done?  He  gave  a  memoran- 
dum to  the  clerk,  instead  of  applying  to 
the  court,  who  were  to  judge,  whether  it 
was  a  proper  plea,  under  the  act  of  assem- 
bly. It  was  his  duty  to  attend  to  the  public 
reading  of  the  minutes,  when  the  omission 
would  have  been  discovered,  as  on  other 
occasions.  I  have  been  told  that  a  party 
can't  be  relieved  in  equity  upon  a  ground 
on  which  he  might  have  defended  himself 
at  law,  but  neglected  it :  and  I  recollect  a 
case  where  a  judgment  was  reversed  with 
costs,  for  a  miscalculation  of  the  clerk  in 
the  sum  recovered,  on  the  ground  that  it  was 
the  duty  of  the  parties  to  attend  to  the  read- 
ing of  the  orders,  and  have  mistakes  cor- 
rected. I  thought  it  a  mere  misprision  of 
the  clerk,  and  amendable,  but  was  overruled. 

But  however  slender  this  equity  may  ap- 
pear on  the  above  statement,  I  think  the 
chancellor  was  right  in  directing  the  pleas 


to  be  received.  On  this  principle,  that 
wherever  a  party  has  been  deprived  of  a 
fair  defence  at  law  by  mistake  or  accident, 
and  can  have  no  relief  at  law,  a  court  of 
equity  ought  to  let  him  into  that  defence, 
as  it  will  to  a  new  trial,  where  the  merits 
have  not  been  fairly  tried,  and  a  court  of 
law  cannot  award  it.  But  I  firmly  insist 
that,  having  directed  the  pleas  to  be  ad- 
mitted, chancery  had  exercised  its  whole 
power  over  the  cause,  which  was  to  proceed 
wholly  at  law ;  and  it  erred  in  directing  the 
verdict  to  be  certified  to  that  court.  I  am 
aware  of  the  decision  of  Wilson  v.  Rucker, 
1  Call,  500,  in  the  case  of  a  new  trial,  which 
stands  on  the  same  ground ;  by  which  I  am 
bound,  and  shall  make  this  no  part  of  the 
ground  of  my  present  judgment.  But  I 
shall  take  this,  and  every  other  opportunity 
of  entering  my  protest  against  that  deci- 
sion, in  hope  that  it  may  one  day  be  re- 
viewed by  a  full  court,  and  change  before 
it  is  established  as  a  precedent,  since  it  was 
the  opinion  of  a  bare  majority,  and  ap- 
pears to  me  as  tending  to  draw  every 
557  law  *case,  even  battery,  slander,  and 
all  kinds  of  torts,  into  a  final  chan- 
cery decision. 

The  administrator  is  therefore  to  be 
availed  of  every  fair  and  legal  application 
of  his  assets  to  May  17th,  1793;  but  has  no 
right  to  consider  the  judgment  as  open  to 
let  in  subsequent  judgments  even  for  debts 
of  equal  dignity,  much  less  those  of  infe- 
rior grade ;  and  therefore  those  of  Chan- 
cellor H.  Saunders,  Samuel  H.  Saunders, 
Jeffry  Davis,  Peter  Saunders  and  Robert 
C.  Harrison,  are  to  be  deducted  from  the 
allowances  made  the  administrator  in  the 
commissioner's  report;  which  judgments 
being  disallowed,  there  remains  ;f601.  18. 
overpaid  of  the  assets.  This  makes  it 
necessary  to  consider  the  other  articles,  in 
that  report,  objected  to  by  the  appellant's 
counsel.  None  of  which,  without  going 
over  particulars,  appear  to  me  to  be  excep- 
tionable, except  Andrew  Ronald's  judg- 
ment :  which  I  think  cannot  be  sustained 
against  Mayo's  debt  by  specialty,  npon 
any  principle  of  law,  equity,  or  justice. 

The  law  has  fixed  the  various  grades  of 
dignity  among  the  debts  .due  from  an  in- 
testate. According  to  which  order,  the 
administrator  is  bound  to  pay  them  at  the 
peril  of  what  is  called  a  devastavit,  and  he 
is  bound  to  pay,  a  creditor  of  superior  dig- 
nity postponed,  out  of  his  own  estate,  if 
his  assets  fail ;  and  this,  to  use  an  expres- 
sion of  the  counsel,  every  sage  of  law  on 
the  subject  invariably  proves;  and  further, 
in  strict  law,  if  an  administrator  pleads  to 
an  action,  without  stating  his  assets,  this 
will  be  an  admission  of  assets  and  charge 
him,  although  not  come  to  his  hands. 
Courts  of  equity  consider  all  debts  equal 
in  conscience,  and  distribute  equitable 
assets  rateably  among  all ;  but  with  legal 
assets  there  is  no  instance  of  that  court's 
interference  with  either  rule  of  law  before 
stated. 

Justice  requires  the  chancery  principle, 
an  equal  distribution  of  the  assets.  This, 
however,  is  not  effected  by  the  present  con- 
trivance; but  an  inferior  creditor  is  paid 
his  whole  debt,  instead  of  a  superior  one 
preferred  by  law,  and  having  equal  equity. 
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558  *L#aw    and    equity    acting'    on    the 
same  principle    in    the  application  of 

leg-al  assets,  why  were  '▼e  told  that  we  were 
to  decide  it  as  a  question  of  strict  law, 
unless  the  g^entleman,  impressed  with  the 
idea  of  apparent  fraud  in  the  confession  of 
this  judgment,  was  apprehensive  that 
equity,  adhering  to  its  own  principles, 
would  not  aid  even  the  appearance  of  that 
odious  act?  However,  his  position  is  not 
correct,  if  my  idea  of  propriety  had  been 
pursued,  and  the  case  left  to  proceed  at  law 
after  directing  the  pleas  to  be  received, 
then  indeed  equity  would  have  .had  no  fur- 
ther to  do  with  the  cause ;  but  the  gentle- 
man did  not,  nor  could  he  prove,  that  the 
court  of  equity,  making  a  final  decree  on 
the  merits,  was  not  to  regard  its  own  prin- 
ciples, as  well  as  the  law. 

Two  of  those  principles  appear  to  me  op- 
posed to  the  decree,  1.  That,  as  to  these 
two  contending  creditors.  Mayo  has  a 
preference  by  law  and  equal  equity  with 
Ronald,  and  is  therefore  to  prevail.  2. 
That,  in  endeavouring  to  change  this  legal 
preference,  the  administrator  was  guilty  of 
a  fraud,  and  entitled  to  no  countenance,  or 
protection,  in  a  court  of  equity. 

But  to  consider  it  upon  strict  law,  prem- 
ising' that  fraud  is  cognizable  and  is  as  in- 
fluential at  law  as  in  equity,  to  avoid  what 
is  done  by  it. 

The  law,  having  fixed  the  preference  of 
debts,  proceeds  to  a  detail  of  the  duty  and 
rig'hts  of  the  administrator.  This  duty  is 
to  pay  all  debts  of  record,  without  other 
notice;  and,  as  a  discovery  of  them  will 
require  some  time,  that  circumstance  would 
seem  to  forbid  so  hasty  a  confession  of 
judgement,  to  inferior  creditors,  as  happened 
in  this  case.  He  is  to  collect  the  estate  to- 
gether and  have  it  appraised,  and  satisfy 
himself  of  the  amount  of  his  assets;  a  work 
of  time.  It  is  the  practice  to  call  on  cred- 
itors to  produce  their  claims,  that  the  ad- 
ministrator may  act  with  safety  and 
propriety  in  the  application  of  his  assets, 
and  the  legal  order  be  observed.  But  we 
are  told  that  no  law  requires  this  to  be 
done ;  and  it  is  true,  that  there  is  no  ex- 
press statute  for  the  purpose,  yet  such 

559  is  the  practice,  and  very  ^reasonable 
in  this  country,    where   the   dealings 

of  men  are  so  extensive,  and  when  the  ad- 
ministrator has  sworn  that  he  will  admin- 
ister the  estate  according  to  law,  and  when 
that  law  requires  him  to  pay  debts  in  a  pre- 
scribed order  of  priority  at  the  peril  of  a 
devastavit;  the  advertisement  appears  to  be 
dictated  by  religion  and  a  regard  to  his 
own  safety,  and  required  not  a  positive  law 
to  direct  it.  At  least  it  leaves  the  admin- 
istrator without  excuse  for  his  transgres- 
sion of  the  legal  order,  by  the  hasty 
confession  of  judgment  to  a  simple  contract 
creditor,  under  pretence  of  no  notice  of 
Mayo's  specialty.  This  further  observation 
occurs,  that  where  men  deviate  from  the 
common  course  of  proceeding,  it  ever 
creates  a  suspicion  of  a  fraudulent,  or 
evasive,  intention. 

The  administrator's  rights  upon  this 
subject  are,  to  retain,  for  himself,  against 
all  creditors  of  equal  dignity;  and  of  other 
equals,  to  prefer  which  he  pleases,  with 
this  exception,  that  being   sued  by  one,  he 


can't  postpone  him  by  a  voluntary  payment 
to  another,  but  may  delay  the  suitor  by  due 
means,  give  judgments  to  others,  and  plead 
those  in  bar;  and,  where  he  has  this  right 
of  preference,  he  is  the  sole  judge  of  the 
influential  motives  in  its  exercise. 

But  no  such  right  exists  in  him  to  give  a 
preference  to  an  inferior,  against  a  superior 
creditor,  either  openly  or  covertly.  Nor 
can  he  be  justified  in  the  attempt,  by  the 
rational  protection  afforded  to  an  actual 
payment  of  such  a  debt,  without  notice  of 
the  superior,  in  a  fair  and  ordinary  admin- 
istration. 

But  here  the  strict  law  is  applied.  The 
administrator  is  not  obliged  to  give  notice 
even  of  his  own  appointment;  nor  has  the 
law  fixed  a  time  for  the  administrator  to 
wait  for  superior  creditors  to  give  notice 
of  their  debts,  before  he  pay  inferior  ones; 
not  a  year,  a  month,  a  week,  or  a  day ;  but 
all  is  left  to  the  discretion  of  the  adminis- 
trator. If  this  be  strict  law,  vain  indeed  is 
the  provision  for  establishing  a  preference 
in  debts,  and  a  penalty  on  the  administra- 
tor for  not  observing  it,  since  an  ad- 
560  ministrator  might  have  at  his*elbow, 
a  simple  contract  creditor,  ready  with 
his  writ  and  declaration,  and  give  him  a 
judgment,  the  moment  he  is  qualified,  to 
swallow  up  his  assets  in  prejudice  of 
specialty  creditors ;  and  so  repeal  the  law 
by  his  authority,  which  the  court  of  chan- 
cery has  repeatedly  said  not  to  be  within  its 
own  power  in  the  case  of  legal  assets,  al- 
thoug'h  different  from  its  rule  in  distrib- 
uting equitable  assets. 

Is  there  any  instance  in  which  strict  law 
will  suffer  its  rules  and  provisions  to  be 
eluded  by  such  bareface  subterfuge?  The 
law  does  not  condemn  the  diligence  of  a 
creditor  to  gain,  nor  the  aid  of  an  admin- 
istrator to  give  him  a  preference  to  all 
others  of  equal  dignity :  But,  where  such 
speed  is  used  for  the  purpose  of  defeating  a 
superior  creditor  of  his  legal  preference, 
who  has  used  common  and  reasonable  dili- 
gence to  make  known  and  claim  his  right, 
it  will,  as  to  him,  be  considered  as  a 
fraud,  and  will  not  prevail :  and  this  dis- 
tinction appears  to  me  to  be  not  only 
rational,  but  established  by  the  books  in  a 
collective  view. 

That  an  administrator,  paying  a  simple 
contract  creditor  without  notice  of  a 
specialty,  shall  be  protected,  is  laid  down 
as  a  general  principle  uncontradicted.  But 
surely  the  rule  itself,  placing  it  on  the 
point  of  notice,  implies  that  the  specialty 
creditor  must  be  allowed  time  and  oppor- 
tunity to  give  the  notice,  in  order  to  pre- 
serve his  preference:  and  accordingly,  in 
1  Mod.  174,  where  chief  justice  Vaughan 
lays  down  the  rule,  he  says  the  executor 
shall  be  protected  in  paying  a  simple  con- 
tract creditor,  against  a  specialty  creditor, 
unless  he  had  timely  notice  of  the  specialty ; 
and  this  notice  must  be  by  action :  and  is 
not  that  the  present  case  precisely?  It  is 
so,  unless  we  decide,  that  issuing  a  writ, 
in  seven  days  after  an  administration,  in 
the  county  where  it  was  granted  and  the 
administrator  lived,  was  not  timely  notice 
by  action.  As  to  the  service  of  the  writ, 
the  time  of  which  is  not  flxed,  I  hold  it 
immaterial,  since  it  don't   appear   to    have 
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been  intentionally  concealed,    bat  duly  ex- 

ecutec(  and  returned:  and,  if  personal  notice 

is  not  sufficient   without   action,    it    would 

seem  to  follow,    that  the   commence- 

561  xnent  of  *the  action  is  sufficient  with- 
out   personal    notice;    but    here    the 

action  was  commenced  before  Ronald's 
judgment  was  obtained ;  and  therefore  it  is 
strict  law  against  strict  law. 

Again,  in  Fitzgib.  76,  chief  justice  Eyre 
mentions  the  rule  of  protection,  and  gives 
I  the  reason  for  it  to  be,  that  otherwise  a 
specialty  creditor  might  ruin  the  executor  by 
keeping  his  bond  in  his  pocket,  until  all  the 
assets  should  be  recovered  upon  simple  con- 
tracts; and  that  there  is  no  inconvenience 
in  obliging  the  specialty  creditor  to  give 
the  executor  notice  of  his  bond.  Plainly 
shewing  that  the  specialty  creditor  must  be 
in  some  fault  in  giving  notice  before  he  is 
'to lose  his  preference:  of  which  I  can't  say 
an  atom  appears  in  Mayo;  but,  on  the  con- 
trary, he  has  used  timely  and  legal  dili- 
gence. And  what  is  the  conduct  of  the 
administrator  which  is  to  protect  him  in  a 
court  of  equity?  Five  days  after  his  ad- 
ministration, he  is  found  in  another  county, 
for  there  a  writ  is  taken  out  against  him, 
and  served,  at  the  suit  of  Mr.  Ronald  a 
simple  contract  creditor ;  and  six  days  af- 
terwards, (i.  e.  4th  March),  he  confesses 
judgment,  probably  staying  in  that  county 
for  the  purpose,  lest  returning  into  his  own 
county,  a  writ  might  be  served  for  some 
specialty  creditor,  before  the  March  Hen- 
rico court,  and  disappoint  the  purpose  of 
defeating  the  law.  Is  it  possible  that  any 
administrator  in  his  senses,  and  especially 
one  of  Mr.  Bentley's  information,  could 
take  this  trouble,  at  the  risk  of  paying  this 
large  sum  of  money  out  of  his  own  pocket? 
I  think  not :  and  I  have  no  doubt,  but  he  is 
indemnified,  and  that  it  is  an  experiment 
to  give  the  brother  the  only  chance  he  had 
of  getting  his  debt.  It  gave  him  a  prefer- 
ence to  all  other  simple  contract  creditors, 
for  so  far  the  administrator  had  a  legal 
right  to  prefer  him,  but  could  not  postpone 
a  specialty  creditor,  who  had  used  legal  and 
timely  diligence. 

Upon  this  point,  however,  the  court  are 
divided ;  and  the  decree  so  far  stands,  leav- 
ing a  balance  of  ;^601.  18.  due  to  the  ad- 
ministrator. Yet  the  decree  is  erroneous 
in  directing  a  perpetual  injunction,  instead 
of  permitting  the  judgment  to  be  levied  of 
future  assets,  if  any,  beyond  the  sum 

562  overpaid    *by   the   administrator,    as 
may    be   the   case.     It  is  remarkable, 

that  only  £\%  is  credited  as  received  for 
outstanding  debts.  Is  it  possible  that  this 
gentleman,  so  considerable  a  dealer  as  to 
have  his  whole  personal  estate  swept  away 
in  two  or  three  months  to  pay  his  debts  to 
the  amount  of  near  ;^6000,  should  yet  have 
only  £\%  due  to  him?  It  is  rather  probable 
that  his  debts  were  considerable:  at  any 
rate,  the  decree  should  have  left  the  judg- 
ment open  to  operate  upon  any  future 
assets.  To  charge  the  creditor  with  costs, 
who  had  been  guilty  of  no  fault,  and  was  to 
lose  his  debt  by  the  management  of  the  ad- 
ministrator, would  be  an  unusual  severity. 
The  whole  court  concur  that  the  decree  is 
wrong    in    the   instances   last  enumerated. 


It  is  therefore  reversed,  and   the  following 
is  to  be  the  entry: 

^  ^The  court  is  of  opinion,  that  there  is 
error  in  so  much  of  the  decree  of  the  said 
high  court  of  chancery  as  allows  a  credit  to 
the  appellee,  in  his  account  of  administra- 
tion, for  the  judgments  obtained  by  Chan- 
cellor H.  Saunders,  Samuel  H.  Saunders, 
JefiFry  Davis,  Peter  Saunders,  and  Robert 
C.  Harrison,  amounting  together  to 
;£414.  17.  11. ;  for  none  of  which  he  ought 
to  be  allowed  against  the  appellant's  de- 
mand, the  judgments  being  entered  poste- 
rior to  that  of  the  appellant,  and  some  of 
them  upon  simple  contracts  only.  That 
the  judges  of  this  court  being  equally  di- 
vided upon  the  question  whether  the  judg- 
ment obtained  by  Andrew  Ronald  is  not  m 
the  like  predicament,  the  same,  frarsnaat 
to  the  act  of  assembly,  is  to  stand  as  al- 
lowed by  the  said  high  court  of  chancery, 
provided  the  justice  of  that  debt  shall  be 
established,'  which  the  appellant  is  to  be  at 
liberty  to  have  enquired  into  before  a  com- 
missioner, according  to  the  agreement  of 
the  parties.  This  judgment,  if  established, 
will  leave  a  balance  of  ;^601.  18.  overpaid  bj 
the  administrator  of  his  assets ;  and  there- 
fore that  the  injunction  ought  to  stand,  at 
present,  against  the  appellant's  judgment; 
but  that  there  is  also  error  in  the  said  de- 
cree in  awarding  a  perpetual  injunction  to 
the  said  judgment,    instead   of    permitting 

the  appellant  to  proceed  thereon,  upon 
563      ^future  assets,  if  any  accrue,   beyond 

the  said  balance  of  ;f601. 18.;  and  that 
there  is  also  error  in  awarding  the  appellant 
to  pay  costs.  Therefore  it  is  decreed  and 
ordered,  that  the  decree  aforesaid  be  reversed 
and  annulled,  and  that  the  appellee  pay 
to  the  appellant  his  costs,  by  him  ex- 
pended in  the  prosecution  of  his  appeal 
aforesaid  here;  and  this  court  proceedinfif 
to  make  such  decree  as  the  said  high 
court  of  chancery  ought  to  have  made; 
it  is  further  decreed  and  ordered,  that,  in 
case  the  justice  of  the  said  Andrew  Ronald's 
debt  shall  be  established  as  aforesaid,  the 
appellant  be  perpetually  in  joined  from  levy- 
ing executions  upon  his  said  judgments  at 
law,  except  of  assets,  which  have  or  shall 
come  to  the  hands  of  the  administrator, 
beyond  those  acoounted  for  in  the  account 
made  up  by  the  commissioner  of  the  said 
high  court  of  chancery,  and  over  and  above 
the  said  sum  of  ;£^601.  18  ,  which  be  is 
allowed  to  retain  out  of  such  future  assets ; 
but  if  the  debt  of  the  said  Andrew  Ronald 
shall,  upon  enquiry,  be  wholly  or  in  part 
rejected,  that  the  decree  be  moulded  so  as  to 
iit  the  event,  according  to  the  principles  of 
this  decree :  and  that  the  parties  bear  their 
own  costs  in  the  said  court." 


Fleming  v.  Saunders. 

[April.  1803.] 
Bxecutlon— To  What  Place  Issuable.— The  execntlon 
must  issue  to  the  county  wbere  the  defendant 
lives  in  the  first  Instance,  unless  he  has  removed 
his  effects  out  of  IL 

Fleming  gave  a  forthcoming  bond  to 
Saunders ;  on  which  the  latter  made  a  motion 
for  judgment  in  the  county  court  of  Gooch- 

*See  monographic  note  on  "Executions"  appended 
to  Paine,  Surv..  Ac,  v.  Tutwller.  27  Qratt  44a 
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land.  The  record  states,  that  the  defendant 
objected  to  the  motion  ;  because  *'the  exe- 
cution, under  which  it  was  taken,  issued 
from  this  court  ag'ainst  the  g'oods  and  chat- 
tels of  William  R.  Fleming*,  and  Archibald 
C.  Randolph  his  common  bail,  both  of 
564  whom  live  in  this  county,  *and  that 
the  said  execution  was  levied  in  the 
county  of  Powhatan  :"  The  court  however 
overruled  the  objection,  and  gave  judgment 
for  the  plaintiff.  Whereupon  the  defendant 
filed  a  bill  of  exceptions,  which  stated,  that 
the  defendant  moved  the  court  to  quash  the 
original  execution,  "stating,  that  the  judg- 
ment was  obtained  in  the  county  court  of 
Goochland,  and  a  fieri  facias  executed  on  the 
defendant's  property  in  the  county  of  Pow- 
hatan, and  that  the  defendant  is  an  inhabit* 
ant  and  citizen  of  the  county  of  Goochland ; 
which  motion  of  the  defendant  was  over- 
ruled by  the  court,  and  a  judgment  obtained 
on  the  bond." 

From  which  judgment  the  defendant 
appealed  to  the  district  court,  where  the 
judg-mentof  the  county  court  was  affirmed: 
And  from  the  judgment  of  affirmance,  Flem- 
ing- appealed  to  this  court. 

PER  CUR.  Reverse  the  judgments ;  and 
quash  the  execution. 


Straiten  v.  Hague. 

[Jane.   170O.] 
Revenac  Laws— Breach  of— Failure  to  Enter  Vesael.*— 

Where  tlie  vessel,  by  Tlolence  of  tempest,  was 
forced  to  quit  Hampton  road,  and  proceed  up  to 
Warwick,  before  an  entry  was  made  at  tlie  naval 
office  in  Hampton,  tbere  was  no  breacb  of  tlie 
revenue  laws,  if  tlie  entry  was  made,  in  conven- 
ient time,  afterwards,  tbe  duties  secured,  and  a 
permit  obtained. 
Statute— Breach— BxcuM.— Necessity  will  excuse  the 
Infraction  of  a  statute. 

In  May  1786,  John  Hague,  as  well  on 
behalf  of  himself  as  of  the  commonwealth, 
filed  a  libel,  in  the  court  of  admiralty,  against 
the  sloop  Nancy,  Henry  Stratton,  master, 
for  a  breach  of  the  then  revenue  laws  of  the 
state,  charging  that  the  said  sloop  laden 
with  a  chariot,  or  phaeton,  and  harness,  and 
other  articles,  came  from  Philadelphia  to 
James  river,  in  April  1786  ;  and  that  the 
565  master  fail^  to  make  an  entry  *with 
the  naval  officer,  until  after  seizure  of 
the  vessel  and  cargo  by  the  libellant ;  but 
secretly  landed  part  of  the  cargo:  whefeby 
both  sloop  and  cargo  became  liable  to  seizure 
and  condemnation. 

The  answer  of  Stratton  states,  that  he  is 
a  citizen  of  Virginia  and  owns  the  sloop. 
That  the  cargo  chiefly  belonged  to  persons 
in  Richmond  and  Manchester;  the  residue  to 
himself.  That  the  sloop  arrived  in  Hamp- 
ton road  on  the  21st  of  April,  1786,  under 
a  heavy  storm,  where  he  cast  anchor,  and 
remained  about  three  hours ;  but  findincr 
the  storm  too  severe  to  continue  there,  he 
went  up  the  river ;  and  in  weighing  anchor, 
he  lost  both  cable  and  anchor:  and  got 
around  at  Warrasqueak  bay,  where  he  lost 
another  cable  and  anchor,  being  all  he  had. 
That,  on  the  23d  of  April,  he  went  on  shore 
at  Lyons'  creek  below  Hog  island  ;  and  there 
was  informed  that  the  naval  office  at  Wil- 
liamsburg was  discontinued.  In  conse- 
quence of  which,  having  no  anchor  left,  he 

*See  Doufflass  v.  Roane,  4  Call  868.  and  cases  cited 
in  not4. 


run  for  Richmond  and  Manchester  as  places 
of  delivery  ;  but,  on  account  of  the  heavi- 
ness of  the  current,  could  not  get  up  until 
the  2d  of  May,  1786,  when  the  sloop  arrived 
at  Warwick ;  and,  on  that  day,  about  an 
hour  by  sun  in  the  morning,  he  despatched 
the  mate  to  Hampton,  to  report  and  make 
an  entry  of  the  sloop  and  cargo  according  to 
law ;  who,  on  the  4th  of  May,  made  a  report 
and  entry  of  the  vessel  and  cargo,  without 
fraud  or  diminution,  and  secured  the  duties. 
That,  upon  the  last  named  day,  about  10 
o'clock,  the  libellant  gave  him  the  first  notice 
of  his  intention  to  libel.  That  he  has  not 
violated  the  law  ;  and  had  no  inducement  to 
do  .so,  as  the  duties,  on  his  own  goods,  did 
not  exceed  ten  shillings. 

There  was  a  general  replication  to  the  an- 
swer ;  and,  upon  the  trial  of  the  issue,  the 
jury  found  for  the  libellant :  but  the  court, 
upon  the  motion  of  the  respondent,  set  aside 
the  verdict ;  and  awarded  a  new  trial,  upon 
payment  of  costs,  and  giving  caution, 
in  ;f  1000,  to  have  the  sloop  and  cargo  forth- 
coming   to    abide    the     sentence    of     the 

court. 
566         *Upon    the    second   trial,  the    jury 

found  a  special    verdict,  stating,    in 
substance,  that  the  respondent  owned  the 
sloop ;  and  the  persons,  mentioned,  in  the 
answer,  the  gx>ods.    That  the  sloop  arrived  in 
Hampton  road,  on  the  20th  of  April,  1786 ; 
and,  from  the  violence  of  the  storm,  did  not 
ride  there  more  than  three   or  four  hours. 
That,  in  weighing   anchor,  she  lost    both 
cable  and  anchor;  and,  the  storm  continu- 
ing, she  ran  up  James  river,  stopping  for  a 
short  time   under  Newport's  News,    where 
she  landed    two   passengers,  the  wind  still 
blowing  very  hard,  and  in  Warrasqueak  bay, 
she  lost  another  cable  and    anchor.    That 
the  sloop  arrived  at  Warwick  on  the  2d  day 
of  May,  1786,  in  the  morning ;  and,  the  mas- 
ter being  unwell,  immediately    despatched 
the  mate  to  Hampton  to  enter  the  vessel  and 
cargo:  which    he  did    on  the  4th   of    May 
about  ten  o'clock  in  the  morning  ;  obtained  a 
permit ;  and  secured  the  duties.    That  the 
storm  subsided  in   the  night  of  the  2l8t  of 
April,  1786 ;  whereupon  the  respondent  went 
on  shore  at  Lyons'  creek,  and  was  there  told 
that  the  naval  office  at  Williamsburg  was 
discontinued :   and,    at  Broadway,    was  in- 
formed   of  the    appointment  of    searchers. 
That  the  respondent  went  on  shore  at  Ber- 
muda Hundred ;  and  that  Broadway  is  a  safe 
port.    That  the  libellant  went,  on  board,  at 
Warwick  to  search  the  vessel,  on  the  2d  of 
May,  1786,  about  four  o'clock  in  the  after- 
noon ;  found  the  hatches  open,  where  some 
of  the  people  slept,  the  sloop  appearing  to  be 
not  more  than  half  laden  ;  but  that  that  was 
her   condition,  when  she  left   Philadelphia. 
That  the  libellant  then  made  a  seizure,  and 
on  the  next  day  sent  persons  to  conduct  her 
to  Rockets.    That  the    respondent    cleared 
out  from  Virginia  on   the    I7th  of  March, 
1786,  two  months  after  the  office  at  Williams- 
burg was  discontinued  ;  and  17  days  after 
the  law  which  discontinued  it  was  published 
in  the  Virginia    Gazette :  that  he  asked  if 
the  office  was  discontinued ;  and  was  told  by 
the  officer  that  there  was  such  a  report,  but 
he  believed  it  would  not  take  effect  before  the 
first  of  April,  or  perhaps  the  next  meeting 
of  the  legislature. 
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*The  court,  upon  the  special  verdict, 
condemned  the  sloop  and  cargo  as  for- 
feited :  and  the   respondent  appealed  to  the 
court  of  appeals. 

For  the  appellant,  it  was  contended,  that 
the  law,  upon  the  verdict,  was  for  the  appel- 
lant. For  although  the  strict  letter  of  the  stat- 
ute had  not  been  observed,  the  failure  arose 
from  invincible  necessity,  and  the  act  of  God, 
as  no  huthan  efforts  could  have  resisted  the 
storm  ;  nor  any  other  course,  than  that  pur- 
sued, have  saved  the  vessel  and  crew.  That 
every  departure  from  the  letter  of  a  statute 
is  not  an  infraction,  according  to  the  cele- 
brated case,  in  which  it  was  held,  that  a  law 
forbidding  blood  to  be  shed  in  the  street, 
did  not  extend  to  a  surgeon  who  let  it,  in 
order  to  save  the  life  of  his  patient.  That, 
if  the  naval  office  at  Williamsburg  had  not 
been  discontinued,  the  leaving  Hampton 
road  was  in  the  direct  course  of  the  voyage  : 
and,  although  the  act  of  assembly  had  been 
published  in  the  Virginia  Gazette,  it  did  not 
necessarily  follow  that  the  master  was  ac- 
quainted with  the  terms  of  it,  as  it  is  not 
every  man  who  reads  the  newspapers ;  and 
very  few  seafaring  men,  if  they  had  the 
inclination,  would  have  the  opportunity. 
Besides,  as  the  naval  officer  when  he  left 
Virginia  informed  him  that  the  discontin- 
uance was  rumour  only ;  and  that,  if  it  took 
place  at  all,  it  would  not  be  sooner  than 
April,  and,  perhaps,  not  before  the  meeting 
of  the  legislature,  it  was  natural  enough  for 
him,  almost  in  a  state  of  shipwreck,  to  seek 
a  safer  harbour,  and  resort  to  the  former 
office  for  the  purpose  of  making  his  entry. 
That,  if  he  proceeded  up  the  river,  after 
learning  that  the  office  was  actually  discon- 
tinued, to  the  port  of  delivery,  it  was  an  act 
of  prudence,  as  both  his  anchors  had  been 
lost,  and  he  could  not  have  returned  to  Hamp- 
ton, without  increased  danger,  for  want  of 
them :  but  they  could  be  dispensed  with  in 
the  voyage  up  the  river.  That  no  attempt 
to  land  any  of  the  goods  was  made ;  but  the 
whole  were,  in  convenient  time,  duly  entered, 
and  the  duties  all  secured.  That  there  was 
not  the  slightest  evidence  of  any  f  raud- 
568  ulent  *intention  :  and  the  master 
could,  indeed,  have  had  no  motive  for 
it,  as  the  duties  on  his  own  goods  did  not 
exceed  ten  shillings,  which  were  g^reatly 
overbalanced  by  the  loss  of  his  cables  and 
anchors. 

On  the  other  side,  it  was  said,  that  the 
law  was  positive ;  and  the  departure  from 
Hampton,  under  a  pretence  of  going  to  the 
discontinued  office  at  Williamsburg,  was  a 
deliberate  infraction  of  it.  That  ignorance 
of  a  statute  is  no  excuse  ;  for  the  doors  of  the 
legislative  halls  are  open  to  every  body  ; 
and  all  the  world  has  an  opportunity  of 
knowing  what  is  done  there :  Besides,  this 
law  had  been  published,  and  the  master  had 
heard  of  the  discontinuance  before  he  left 
Virginia  ;  but  relied  upon  the  information  of 
one,  who  had  no  authority  to  give  it.  That 
he  might,  when  undeceived  at  Lyons'  creek, 
have  returned  to  Hampton  road,  and  made 
the  entry :  and  his  proceeding  up  the  river, 
without  doing  so,  marked  a  design  to  evade 
the  duties.  That  the  sending  the  mate  at 
last  to  make  an  entry,  was  only  to  escape  the 
consequences  of  his  illegal  conduct:  for,  al- 
though it  might  be  true,  that  the  step  was 


taken  an  hour  or  two  before  the  seiznre,  it 
was  plainly  dictated  by  the  hazard  he  nm, 
as  he  had  been  informed  at  Broadway  of  the 
appointment  of  searchers,  and  probably 
dreaded  that  he  would  be  visited  by  some  of 
them.  That  his  frequent  stoppings  up  the 
river,  looked  as  if  he  had  been  seeking  for 
opportunities  to  dispose  of  the  goods ;  and 
notwithstanding  there  was  no  proof  of  any 
such  disposal,  it  was  far  from  being  certain, 
that  none  were  landed.  That  the  whole 
complexion  of  the  case  was  fraudulent,  and 
did  not  entitle  the  respondent  to  any  favour. 

The  court,  however,  was  of  opinion  that 
the  departure  from  Hampton,  in  the  first 
instance,  was  necessary ;  and  that  the  fail- 
ure, to  return  there,  was  justifiable  in  the 
master,  as,  for  want  of  his  anchors,  it  conld 
not  have  been  done  in  safety.  That  pro- 
ceeding to  the  port  of  delivery,  afterwards, 
was  the  most  prudent  course,  as  it  ez- 
569  posed  the  ship  and  cargo  to  less  *haz- 
ard  from  tempest;  and,  as  the  mate 
was  despatched  immediately,  on  her  arrival 
at  Warwick,  to  make  the  entry  ;  which  serv- 
ice was  faithfully  performed  without  loss  of 
time,  the  duties  all  secured,  and  the  permit 
obtained,  the  objects  of  the  law  were  all  sat- 
isfied ;  and,  therefore,  that  the  proceeds  of 
the  sale  ought  to  be  restored  ;  but  that  there 
was  probable  cause  of  seizure  ;  and  the  entry 
made  in  the  order  t>ook,  was  as  follows : 

*'This  day  came  the  parties,  by  their  coun- 
sel, and  the  court  having  maturely  consid- 
ered the  transcript  of  the  record,  and  the 
arguments  of  the  counsel,  are  of  opinion 
that  the  said  sentence  is  erroneous.  There- 
fore it  is  decreed  and  ordered,  that  the  same 
be  reversed  and  annulled;  and  that  the 
appellee  pay  to  the  appellant  his  costs  bj 
him  expended  in  the  prosecution  of  his 
appeal  aforesaid  here.  And  the  court  pro- 
ceeding to  give  such  sentence  as  the  said 
court  of  admiralty  ought  to  have  given,  do 
decree  and  order  that  the  libel  be  dismissed ; 
and  that  the  sum  of  fifty-nine  pounds  one 
shilling,  the  amount  of  the  sales  of  the  ves- 
sel and  cargo  be  restored  to  the  respective 
owners,  retaining  thereout  the  duties  on  the 
said  cargo,  if  not  already  paid.  And  this 
court  do  order  it  to  be  certified,  as  their 
opinion,  that  there  was  probable  cause  of 
seizure.  Which  is  ordered  to  be  certified  to 
the  district  court,  directed,  by  law,  to  be 
holden  at  Williamsburg.*' 


570         *Daniel  v.  Robinson's  Ex'x. 

[April,  179S.] 
Roysl  Assent  to  Statute— How  Ascertsloed.— The  royal 

assent  to  the  act  of  1709,  concerninflr  executions 

upon  Judsments  on  forthcoming  bonds,  inferred 

from  clrcnmstances. 
Seme— Same  —  Presamptloii.— After  such   judgment 

the  court  would  presume  that  the  royal  assent 

was  proved  in  the  district  court. 
Same— Form  of  Declaring.— Form  of  declarinff  the 

royal  assent,  or  dissent,  to  an  act  of  assembly. 

before  the  revolution. 

By  the  act  of  assembly  passed  in  1748,  it 
is  enacted  that,  if  the  owner  of  goods  taken 
in  execution  shall  give  sufficient  security  to 
the  **sheriff  or  officer,  to  have  the  same 
goods  and  chattels  forthcoming  at  the  time 
of  sale,  it  shall  be  lawful  for  the  sheriff  or 
officer,  to  accept  such  security,  and  to  suffer 
the  said  goods  and  chattels  to  remain  in  the 
possession,  and  at  the  risk,  of  such  debtor, 
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until    the    time   aforesaid.**    Old    Virginia 
L#aws,  194. 

By  the  same  act,  it  is  further  enacted, 
that  where  any  execution  shall  be  served 
upon  the  g'oods  or  other  estate  of  the  debtor, 
if  such  debtor  shall,  within  five  days,  or  at 
the  time  of  sale,  tender  sufficient  sureties, 
approved  by  the  creditor,  to  be  bound  with 
him,  to  pay  the  money  or  tobacco  for  which 
execution  was  so  served,  and  all  costs,  with 
lawful  interest  for  the  same,  to  such  creditor, 
within  three  months,  then  the  sheriff  or 
officer  shall  restore  to  such  debtor  the  goods 
or  estate  so  taken."  Old  Virginia  laws,  194. 
Upon  which  last  mentioned  bond,  a  motion 
for  a  judgment  is  given  upon  ten  days  notice, 
if  the  money  is  not  paid  at  the  end  of  the 
three  months  :  and  the  clerk  of  the  court  is 
directed  to  endorse  upon  the  back  of  the  exe- 
cution, "that  no  security  is  to  be  taken." 

By  the  act  of  1769,  intituled  "an  act  to 
amend  an  act  declaring  the  law  concerning 
executions,  and  for  relief  of  insolvent  debtr 
ors,"  it  is,  after  reciting  that  no  remedy  was 
given  by  the  foregoing  act  upon  forthcoming 
bonds,  enacted,  "that  if  the  owner  of  such 
goods  or  chattels  shall  fail  to  deliver  up  the 
same,  according  to  the  condition  of  the  bond, 
or  pay  the  money  or  tobacco  mentioned 
571  in  the  execution,  *such  sheriff  or  officer 
shall  return  the  bond  to  the  office  of 
the  clerk  of  the  court  from  whence  the  exe- 
cution issued,  to  be  there  safely  kept,  and  to 
have  the  force  of  a  judgment;  and  there- 
upon it  shall  be  lawful  for  the  court,  where 
such  bond  shall  be  lodged,  upon  motion  of 
the  person  to  whom  the  same  is  payable,  his 
executors  or  administrators,  to  award  execu- 
tion for  the  money  and  tobacco  therein  men- 
tioned, with  interest  thereon  from  the  date 
of  the  bond,  till  payment  and  costs,- provided 
the  obligors,  their  executors  or  administra- 
tors, or  such  of  them  against  whom  execution 
is  awarded,  have  ten  days  previous  notice 
of  such  motion."  And  that  the  clerk  should 
endorse  on  every  such  execution,  "that  no 
security  of  any  kind  should  be  taken."  Chan. 
Rev.  4.  To  this  act  was  added  a  suspending 
clause,  as  follows  :  "Provided  always,  that 
the  execution  of  this  act  shall  be,  and  the 
same  is  hereby  suspended  until  his  majesty's 
approbation  thereof  shall  be  obtained." 
Chan.  Rev.  5. 

There  is  a  note,  in  the  Chancellor's 
Revisal,  at  the  foot  of  the  law,  in  these 
words,  "The  king's  approbation,  which  was 
likewise  requisite  to  give  this  act  validity, 
was  published  by  the  governour's  proclama- 
tion in  the  Virginia  Gazette,  as  the  per- 
sons who  were  appointed  to  inspect  the  work 
have  been  credibly  informed."  And  that 
the  same  remark  was  applicable  to  the  stray 
law  and  four  others. 

The  usual  mode  of  authenticating  the 
royal  assent,  in  such  cases,  was  by  sending 
the  act  of  assent  from  London  to  the  gover- 
nour,  to  be  deposited  and  registered  in  the 
archives  of  the  council ;  after  which  the 
governour  issued  a  proclamation  testifying 
the  king's  assent,  which  was  published  in 
the  Virginia  Gazette.  But  there  is  no  such 
act  of  assent,  registration,  proclamation,  or 
newspaper,  now  to  be  fouad ;  nor  any  other 
public  act  or  document  extant  to  prove  that 
the  royal  assent  ever  was  in  fact  obtained. 
But,    after   a    reasonable    time    from    the 


passage  of  the  act,  the  practice  commenced 
of  granting  judgments  and  executions  upon 
such  bonds,  agreeable  to  the  tenor  of  the 
said  last  mentioned  act  of  assembly,  and 
continued,  afterwards,  without  any  inter- 
ruption. 

572  *On  the  4th  of  January,  1787,  an  act 
of  assembly  passed,   intituled  "an   act 

directing  the  mode  of  proceeding  under 
certain  executions,"  whereby  it  was  enacted, 
"that  so  much  of  all  and  every  act  and  acts 
of  assembly  as  empowers  the  sheriffs  or 
other  officer  levying  an  execution  on  the 
goods  or  other  estate  of  the  debtor,  to 
restore  such  goods  or  estate  so  taken,  to  the 
debtor,  on  his  entering  into  bond  with  secu- 
rity to  pay  the  money  or  tobacco  for  which 
execution  was  so  served,*  aad  all  costs,  with 
lawful  interest  for  the  same,  to  such  creditor 
within  three  months,  shall  be,  and  the  same 
is  hereby  repealed."  12  Hen.  Stat.  457.  And 
instead  of  the  three  months  bond,  (then  com- 
monly known  by  the  name  of  a  replevy 
bond,)  a  bond  for  twelve  months  was 
substituted. 

This  act  repealed  all  acts  "coming  within 
the  purview"  of  it.     12  Hen.  Stat.  462. 

By  an  act  passed  on  the  14th  of  December, 
1787,  intituled,  "an  act  to  supply  the  defect 
of  evidence,  of  the  royal  assent,  to  certain 
acta  of  assembly  under  the  former  govern- 
ment :"  which  act,  after  reciting  the  incon- 
veniences arising  from  the  want  of  evidence 
of  the  king's  assent  in  such  cases«  enacts, 
"That  from  and  after  the  passing  of  this 
act,  when  in  any  court  of  law  or  equity  a 
question  shall  arise,  whether  an  act  of 
assembly  passed  with  a  clause  suspending 
such  act  until  the  royal  approbation  thereof 
was  obtained,  hath  received  such  approba- 
tion ;  every  such  question  shall  be  discussed 
'upon  such  evidence  and  circumstances  as 
may  be  produced  by  the  parties,  without 
requiring  either  party  to  shew  the  official 
assent  to  such  act,  or  a  certificate  from  the 
council  t>ooks  that  such  assent  was  registered 
therein ;  any  law,  usage,  or  custom  to  the 
contrary  notwithstanding."  12  Hen.  Stat. 
501. 

By  an  act,  intituled,  "an  act  to  amend  the 
act  directing  the  mode  of  proceeding  under 
certain  executions,"  passed  the  29th  of 
December,  1788,  it  is  enacted,  "That  bonds 
may  still  be  given  for  the  forthcoming  of 
goods  or  other  property  at  the  day  of  sale, 
but,  if  the  condition  of  such  bond  shall  not 
be  complied  with,  and  judgment  shall 

573  be  entered  *thereupon,    the   obligors 
shall  be  deprived  of  the  benefit  of  this, 

and  the  above  recited  act."    12  Hen.    Stat. 
777. 

March  1st,  1791,  George  Daniel  and  Wil- 
liam Churchill  gave  a  forthcoming  bond  to 
Rachel  Robinson,  executrix  of  Donald  Rob- 
inson, deceased,  with  a  condition  "  that 
whereas  the  above  named  Rachel  Robinson, 
executrix,  &c.  hath  sued  out  of  the  district 
court  of  King  and  Queen  a  writ  of  fieri  facias 
against  the  estate  of  the  above  bound  George 
Daniel,  upon  a  judgment  obtained  in  the 
said  court,  which  writ,  with  the  legal  costs 
attending  the  same,  amounts  to  the  sum  of 
eighty-four  pounds  seven  shillings  and  five 
pence ;  and  whereas  William  Segar,  D.  S.  of 
Middlesex,  hath  levied  the  said  writ  on  five 
negroes,    to  wit :    Armstead,   Avey,    John, 
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Dick  and  James :  now  if  the  said  George  Dan- 
iel shall  deliver  or  cause  to  be  delivered,  the 
above  mentioned  property  unto  the  said  Wil- 
liam Sef^ar,  or  any  other  acting-  sheriff,  for 
the  aforesaid  county,  on  the  tenth  day  of 
this  month  at  Urbanna,  the  place  appointed 
for  the  sale  of  the  said  estate  taken  as 
aforesaid,  then  the  above  obligation  to  be 
void,  or  else  to  remain  in  full  force  and  vir- 
tue." 

The  property  was  not  delivered ;  and,  on 
the  18th  of  April,  1792,  Rachel  Robinson,  the 
executrix,  obtained  judgment,  by  motion, 
after  legal  notice,  on  the  said  forthcoming 
bond,  against  the  said  Daniel  and  Churchill ; 
who  appeared,  by  counsel,  and  defended  the 
motion  :  and,  from  that  judgment  the  defend- 
ants appealed  to  the  court  of  appeals. 

The  single  question  was,  whether  the  act 
of  assembly  passed  in  1769,  entitled,  '*an 
act  to  amend  an  act  declaring  the  law  con- 
cerning executions,  and  for  relief  of  insolvent 
debtors,"  had  ever  received  the  royal  assent  ? 
For  if  not,  the  motion  upon  the  forthcoming 
bond,  in  the  district  court,  could  not  be  sus- 
tained, and  the  judgment  was  erroneous. 

For  the  appellants,  it  was  said,  the  judg- 
ment was  erroneous,  as  there  was  no  proof 
that  the  royal  assent  had  ever  been  obtained ; 
for  the  note,  at  the  foot  of  the  law,  in  the 
Chancellor's  Revisal,  was  of  no  authen- 
574  ticity ;  because  *those  who  made  it  had 
no  authority  to  enquire  into  it ;  and, 
if  they  had,  their  memorandum  was  founded 
upon  hearsay  only,  without  any  judicial  ex- 
amination, or  even  the  form  of  an  affidavit: 
which  was  not  sufficient,  in  a  case  where  the 
validity  of  the  law  depended  upon  the  royal 
assent  being  obtained  ;  for,  until  that  was 
procured,  the  act,  by  the  express  terms  of  it, 
was  to  be  suspended.  That  the  only  compe- 
tent evidence  of  the  king's  approbation  was 
the  act  of  royal  assent,  or,  at  least,  a  certifi- 
cate from  the  council  books,  or  a  copy  of  the 
governour's  proclamation :  and,  as  none  of 
these  was  produced,  the  act  was  of  no  valid- 
ity, and  did  not  warrant  the  motion  and  judg- 
ment. 

For  the  appellee,  it  was  said,  that  the 
memorandum  at  the  foot  of  the  act,  in  the 
Chancellor's  Revisal,  was  evidence  of  the 
king's  assent,  after  so  great  a  lapse  of  time : 
and  the  constant  practice  under  it,  for  up- 
wards of  twenty  years,  by  all  the  courts, 
afforded  irresistible  testimony  of  the  fact ;  for 
it  was  impossible  that  such  a  uniform  practice 
could  have  prevailed,  without  it ;  because,  not 
only  would  the  courts  have  required  the  proof, 
but  the  debtors,  themselves,  must  have,  fre- 
quently, raised  the  objection,  if  it  had  existed. 

Cur.  adv.  vult. 

PENDLETON,  President,  delivered  the 
resolution  of  the  court  as  follows  : 

The  doubt  raised  was  whether  the  royal 
assent,  to  the  act  of  1769,  relative  to  motions 
upon  forthcoming  bonds,  was  ever  obtained, 
as  the  act  was  suspended,  until  that  was  pro- 
cured ? 

The  ordinary  evidence  in  such  cases  is  the 
council  books  of  the  time,  and  the  govern- 
our's  proclamation,  published  in  the  Virginia 
Gazette  ;  but  the  derangement  of  the  council 
books  during  the  revolutionary  war,  and  the 
perishable  nature  of  newspapers,  have  de- 
prived us  of  that  kind  of  testimony  ;  and 
therefore  the  court  proceeded,  under  the  act 


of  1787,  to  supply  the  defect  of  evidence. 

575  by  making  such   enquiries  *as  might 
lead  to  some  satisfactory  result.    The 

fruit  of  which  is  as  follows  : 

1.  Mr.  Brown  the  clerk  informs  us,  that 
application  was  once  made  to  hsm  as  clerk 
under  the  stray  law  ;  and  that  he  applied,  to 
Mr.  Carring'ton,  respecting- it ;  who  told  him, 
that  he  had  read  the  g-ovemour's  proclama- 
tion announcing*  the  royal  assent ;  which  he 
himself  afterwards  saw  in  the  newspaper, 
and  noted  in  his  book,  that  the  stray  law  was 
assented  to.  That,  being  a  law  of  the  same 
period,  and  thus  authenticated,  is,  of  itself,  a 
strong  circumstance  to  prove,  that  the  law 
concerning  executions  was  also  assented  to, 
as  nothing  aifppears  to  the  contmry. 

2.  The  act  concerning  executions  has  t)een 
uniformly  acted  under,  from  that  time,  to 
this ;  which  is  most  conclusive  evidence,  that 
the  royal  assent  to  it  had  been  obtained,  in 
the  sense  of  the  leg-islature  expressed  in  the 
act  of  1787,  which  declares  that  * 'every  snch 
question  shall  be  discussed  upon  such  evi- 
dence and  circumstances  as  may  be  produced 
by  the  parties,  without  requiritjg- either  party 
to  shew  the  official  assent  to  such  act,  or  a 
certificate  from  the  council  books,  that  such 
assent  was  reg-istered  therein  :"  For  the  long 
practice,  commencing  at  a  very  early  period 
after  the  passage  of  the  act,  and  continued, 
afterwards,  without  interruption,  is  a  circum- 
stance, entirely,  convincing,  that  the  king's 
approbation  had  t>een  procured. 

3.  The  legislature,  itself,  seems  to  have 
acted  under  the  same  impression.  For  the 
act  of  1787,  omits  forthcoming  bonds  alto- 
gether, and  only  repeals  the  laws  relative  to 
replevy  bonds  of  three  months  ;  substitntiag, 
in  their  stead,  the  twelve  months  replevy 
bonds  ;  and  repealing-,  so  much  of  all  acts  as 
came  within  the  purview  of  that,  leaving  the 
forthcoming  bond,  untouched,  although  that 
had,  as  before  observed,  been  acted  on,  from 
1770  to  that  period  :  and  it  is  impossible  that 
such  an  inveterate  practice  could  have  es- 
caped the  observation  of  the  assembly,  which 
proves  that  they  meant  it  should  continue, 
and  they  considered  that  the  king's  appro- 
bation had,  in  fact,  been  obtained ;  bnt 

576  that  *the  official  evidence  of  it  was  lost : 
and  it  was,  to  supply  the  lost  evidence 

that  the  act  of  1787  was  made. 

4.  But  the  act  of  1788  still  further  eluci- 
dates that  impression  ;  and  removes  all  doubt 
with  regard  to  the  legislative  opinion  of  the 
validity  of  the  act  of  1769 ;  for  it  declares,  in 
words,  that  **  Bonds  may  still  be  given  for 
the  forthcoming  of  goods  or  other  property 
at  the  day  of  sale  ;  but  if  the  condition  of 
such  bond  is  not  complied  with,  and  judgment 
shall  be  entered  thereupon,  the  obligors  shall 
be  deprived  of  the  benefit  of  this  and  the 
above  recited  act."  12  Hen.  Stat.  777.  Which 
was  intended  as  a  commination,  to  produce 
compliance  ;  but  there  would  have  been  very 
little  terror  in  it,  if  it  related  to  the  act  of 
1748,  as  that  was  nothing  more  than  a  com* 
mon  obligation  to  the  sheriff,  upon  which  a 
suit  only,  and  not  a  motion,  could  be  main- 
tained :  an  evil  which  the  act  of  1769  professed 
to  remedy  ;  and  there  is  nothing*  to  shew  that 
either  the  legislative  will,  or  the  sentiment 
of  the  country,  had  ch angled,  upon  the  sub- 
ject. 

All  these  circumstances  combined,  lead  to 
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absolute  conviction,  that  the  royal  assent 
was,  in  fact,  obtained.  But,  if  those  cir- 
cumstances had  not  been  so  conclusive,  the 
court  would  have  presumed,  that  it  had  been 
proved  in  the  district  court. 

The  judgment  is  therefore  slffirmed. 

See  5  Hen.  Stat.  559,  for  the  form  of  the 
instrument  declaring*  the  royal  assent  to  an 
act  of  assembly,  with  a  suspending  clause 
to  it. 

And  see  the  same  book,  page  566,  for  the 
form  of  the  governour's  proclamation  repeal- 
ing an  act  of  assembly,  which  had  no  sus- 
pending clause  to  it. 

577  *Moring  v.  Lucas,  &c. 

[April,  1796.] 
Execntors  and  AdvlttUtrators— Salts  for  ^ttlemant 
by  Heir,  Legatee  or  DUtribatee— Partlee.^— The  belr, 
legatee,  or  distributee,  mast  either  brioflrtbe  exec- 
utor or  administrator  of  the  decedent  before  the 
court,  or  administer  himself  :  without  which,  he 
cannot  sustain  a  bill  for  an  account  of  the  effects 
of  the  deceased  :  for  It  is  not  sufficient  to  allege 
that  the  rights  of  his  predecessor  are  all  united  in 
him,  as  there  may  be  outstanding  claims  to  adjust 

John  Moring,  in  1793,  filed  a  bill  in  the 
high  court  of  chancery,  stating  himself  to  be 
eldest  aon  and  heir  at  law  to  William  Moring, 
who  was  eldest  son  and  heir  at  law  to  William 
Moring*,  son  and  devisee  of  Chistopher 
Moring*,  the  elder ;  and  that  the  said  Chris- 
topher Moring,  on  the  27th  of  December,  1751, 
made  his  will;  and,  thereby,  among  other 
things,  bequeathed  as  follows,  ''I  give  to  my 
sons  Christopher  Moring  and  William  Mor- 
ing all  the  rest  of  my  estate,  that  I  have  not 
forenamed  in  this  will,  to  them  and  their 
heirs  forever,  to  be  equally  divided  between 
my  two  sons  Christopher  and  William  Mor- 
ing;" of  which  will,  he  appointed  the  said 
Christopher  Moring,  the  younger,  sole  execu- 
tor ;  who  died,  without  having  rendered  an 
account  of  his  administration,  and  without 
any  partition  of  the  said  devised  property. 
That  John  Lucas  and  John  Jarrett,  who 
married  the  two  daughters  of  the  said  Chris- 
topher Moring,  took  administration  upon  his 
estate.  That  the  plaintiff's  grandfather,  the 
said  William  Moring,  died  after  the  death  of 
the  said  Christopher  Moring,  leaving  William 
Moring,  his  eldest  son  and  heir  at  law ;  who 
died,  leaving  the  plaintiff  his  eldest  son  and 
heir  at  law ;  and  thereby  that  a  right  to  a 
moiety  of  the  said  devised  property  has  de- 
scended to  the  plaintiff.  The  bill,  therefore, 
makes  Lucas  and  Jarret  the  administrators 
of  Christopher  Moring,  the  younger,  defend- 
ants, and  prays  a  decree  for  partition  accord- 
ingly, with  general  relief. 

The  defendant,  Jarret,  pleaded  1.  That  he 
and  the  said  John  Lucas  deceased,  were  ad- 
ministrators of  Christopher  Moring,  the 
younger,  and  not  executor  of  Christo- 

578  pher  Moring,  *the  elder ;  and  that  he 
never  had  any  of  the  effects  of  the 

said  Christopher,  the  elder,  in  his  possession. 
2.  The  act  of  limitations.    He  likewise  de- 


-Admlnistrators— Suits  for    Settlement 

—Parties.— The  next  of  kin  and  distributees  may 
maintain  a  suit  to  settle  the  decedent's  estate  but 
they  can  have  no  decree  for  distribution,  unless  the 
personal  representative  be  made  a  party.  Robert- 
son T.  Olllenwaters,  86  Va.  118,  7  S.  £.  Rep.  871.  cltlnflr 
Samuel  ▼.  Marshall,  8  Leiffh  507 :  Frazler  v.  Frazler, 
2  Leiffh  642 :  Moring  v.  Lucas,  4  Call  577  ;  Hansford  ▼. 
Elliott,  9  Leig-h  95.  which  latter  case  cited  the  prin- 
cipal case  for  the  same  proposition.  See  mono- 
graphic noU  on  "Executors  and  Administrators,'* 
appended  to  Rosser  y.  Depriest,  5  Gratt  0. 


murred  to  the  bill,  because  neither  the  execu- 
tors nor  administrators  of  William  Moring, 
the  elder,  or  of  his  son  William  Moring,  the 
younger,  were  parties  to  the  suit.  He  also 
answered,  admitting  the  will  of  Christopher 
Moring,  the  elder ;  but  says  he  does  not  know 
whether  Christopher  Moring,  the  executor, 
rendered  any  account  of  his  administration. 
Gives  an  account  of  the  devised  property : 
and  believes  there  was  a  fair  division  made 
of  it  among  those  entitled  to  it. 

Sarah  Lucas,  the  administratrix  of  John 
Lucas,  filed  similar  pleas,  and  a  like  demurrer 
and  answered. 

Sundry  depositions  were  taken  :  and  the 
court  of  chancery  dismissed  the  bill  upon  a 
hearing,  because  the  plaintiff  "hath  not 
shewn  himself  entitled  to  the  estate  and 
profits  by  him  claimed,  nor,  if  he  were 
entitled,  the  defendants  to  be  properly  charge- 
able therewith."  The  plaintiff  appealed  to 
the  court  of  appeals. 

For  the  appellant,  it  was  said,  that  the 
whole  interest  of  his  predecessors  had  cen- 
tered in  him ;  and  as  it  did  not  appear  that 
any  of  them  owed  debts,  so  as  to  make  an 
administration  to  either  of  them  necessary, 
there  was  nothing  to  impede  the  plaintiff's 
recovery  immediately,  without  going  through 
unnecessary  forms,  which  would  only  create 
delay  and  expense,  and  could  be  attended 
with  no  benefit.  That  there  was  no  necessity 
for  an  administration,  de  bonis  non,  upon 
the  estate  of  Christopher  Moring,  the  elder, 
as  it  was  not  shewn  that  he  owed  any  debts, 
and  it  ought  to  be  presumed,  after  so  great  a 
lapse  of  time,  that  none  existed. 

For  the  appellees,  it  was  said,  that  the  heir 
or  legatee  has  no  right  to  immediate  posses- 
sion of  the  devised  or  undevised  subject, 
until  there  is  an  executor  or  administrator 
to  the  deceased;  for  the  latter  may  owe 
debts,  or  there  may  be  claims  to  adjust. 
That  this  objection  applies  as  well  to 
579  the  *unadministered  estate  of  Christo- 
pher Moring,  the  elder,  as  to  that  of 
the  immediate,  and  intermediate,  predeces- 
sors of  the  plaintiff ;  who,  if  he  wishes  to 
discuss  the  subject,  must  either  take  admin- 
istration himself,  or  procure  some  other  per- 
son to  do  it. 

Cur.  adv.  vult. 

LYONS,  Judge,  delivered  the  resolution  of 
the  court  as  follows  : 

The  point  debated  was,  whether  there  were 
proper  parties  to  the  cause,  so  as  to  enable 
the  appellant,  if  he  had  any  right,  to  assert 
it :  and  the  court  discovers  no  cause  to  find 
fault  with  the  decision  of  the  chancellor. 
For  the  appellant  represents  none  of  his 
predecessors,  in  the  legal  acceptation  of  the 
word,  when  a  distribution  of  the  personal 
estate  of  the  decedent  is  called  for,  as  he  is 
neither  executor  nor  administrator  of  either 
of  them  ;  and  some,  or  all  of  them  may  owe 
debts,  or  may  have  devised  their  property 
into  other  directions,  and  not  left  it  to  the 
distribution  of  the  law.  For  aught  that 
appears  to  the  contrary,  there  may  be  execu- 
tors or  administrators,  to  some,  or  other  of 
them,  who  ought  to  have  an  opportunity  of 
being  heard.  Until  this  is  done,  the  plaintiff 
shews  no  title ;  for  even  the  administrator 
of  Christopher  Moring,  the  elder,  may  be 
disposed  to  contest  the  legacy  rand,  without 
his  consent,  the  plaintiff  cannot  be  entitled 
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to  the  property,  uoless,  in  the  opinion  of  the 
court,  the  consent  is  unreasonably  withheld. 
Besides,  the  executors  or  administrators  of 
the  predecessors  of  the  plaintiff  may  have 
solid  objections  to  make,  on  the  score  of 
creditors,  and  unadjusted  claims,  which 
ought  to  be  discussed  and  finally  disposed  of, 
before  the  plaintiff,  if  he  has  any  title,  takes 
posseission.  As,  therefore,  the  plaintiff  has 
left  his  case  imperfect ;  and,  if  he  has  title, 
shews  no  right  to  present  possession,  the 
decree  is  unexceptionable. 
Decree  affirmed. 


580 


*Turberville  v.  Self. 


[April,  1795.] 

Replevin— Rent— Avowry— Sufficiency  of  iMoe.  —  In 
replevin.  If  the  avowry  alleffes  that  a  sum  of 
money  was  arrear  for  rent:  and  the  plaintiff 
replies  that  he  did  not  owe  it  at  the  time  of  the 
distress,  it  is  a  sufficient  issue. 

Same  —  5nnie  —  DIecoant*  —  Award  of  Arbitrators.  — 
Award,  of  date  posterior  to  the  distress,  flndinff  a 
balance  due  to  the  plaintiff,  may  be  discounted  at 
the  trial,  against  the  rent 

Same— Same— 5«ine— Notice.— But  the  avowant  can- 
not oppose  the  discount,  by  a  claim  of  which  the 
plaintiff  had  no  notice:  for  the  act  of  assembly 
confines  the  riffht  of  discount  to  defendants,  and 
does  not  extend  to  any  other  plaintiff,  than  a 
plaintiff  in  replevin,  who  in  fact  is  a  defendant  to 
the  avowry. 

Discount— Receipt  or  Assignment  of  Bond— Proof.— A 
receipt  or  assiamment  of  a  bond,  offered  in  dis- 
count, must  be  proved  at  the  trial. 

Judgment- Affirmance.— Although  the  county  court 
gave  no  judgment  on  the  verdict,  the  district 
court  affirmed  it  with  damages,  and  the  court  of 
appeals  did  the  same:  (But  probably  from  over- 
sight) 

Self,  upon  the  30th  of  January,  1790,  sued 
a  writ  of  replevin  in  the  county  court  against 
Turberville  for  a  return  of  seven  slaves 
taken  upon  a  distress  for  rent.  The  writ 
commanded  the  sheriff,  *'  that  justly  and 
without  delay  you  cause  to  be  replevied  to 
Stephen  Self  his  negroes  which  John  Tur- 
berville hath  distrained,  took  and  unjustly 
detaineth  as  is  said,  &c."  Upon  this  writ 
Self  on  the  29th  of  May,  1790,  gave  the  usual 
replevin  bond  in  such  cases.  The  declaration 
of  Self,  **  complains  that  the  said  John  Tur- 
berville, on  the day  of ,  in  the  year 

of  our  Lord  one  thousand  seven  hundred  and 
,  at  the  county  aforesaid,  took  the  follow- 
ing negroes,  to  wit :  Samuel,  Jeremiah,  Kitt, 
Lucy,  Jacob,  Jeremiah    and    Winney,   and 

•Replevin— Rent— 5et-Off  — In  Virginia,  set-off  was 
a  good  defense  to  an  avowry  for  rent  in  an  action  of 
replevin.  The  principal  case  is  cited,  to  support  this 
proposition,  in  Allen  v.  Hart  18  Gratt.  727;  Nicolson 
V.  HancoclL.  4  Hen.  &  M.  498:  B.&  O.  R.  R.  Co.  v.  Jame- 
son. 13  W.  Va.  840.  See  foot-notes  to  Allen  v.  Hart  18 
Gratt  722:  Murray  v.  Pennington,  8  Gratt  91. 

5ame— Precedent.— The  principal  case  is  cited  in 
Nicolson  V.  Hancock,  4  Hen.  &  M.  601,  as  a  precedent 
for  prosecuting  the  writ  of  replevin. 

See  the  principal  case  cited  In  Carter  v.  Grant  S3 
Gratt  77S.  See  monographic  note  on  "Detinue  and 
Replevin"  appended  to  Hunt  v.  Martin,  8  Gratt  578. 

Set-Off— SUtate  Construed  Uiierally.— in  B.  &  O.  R. 
R.  Co.  V.  Jameson,  18  W.  Va.  846,  the  court  said :  **The 
Virginia  Court  of  Appeals  under  our  statute  of  set- 
off, has  been  more  liberal  in  allowing  the  plea  of 
Het-off,  than  the  English  courts,  in  part  from  the 
different  wording  of  our  statute  of  set-off  from 
theirs,  but  principally  because  our  statute  of  set-off 
has  been  more  liberally  construed,  with  a  view  to 
the  furtherance  of  its  obvious  policy,  which  is  to 
prevent  multiplicity  of  suits,  and.  as  far  as  conven- 
iently can  be  done,  to  effectuate  in  one  action  com- 
plete justice  between  the  parties.  See  Allen  v.  Hart 
18  Gratt  722:  Wartman  v.  Yost  22 Gratt  (W6:  Turber- 
Tiller.  Self,  2  Waeh.  71,  4  Callsm;  Nickolson  v.  Han- 
cock, 4  H.  ^  M.  491 :  Murray  v.  Pennington,  8  Gratt 
91." 

See  foot-note  to  Allen  v.  Hart  18  Gratt  782.  The 
principal  case  is  reported  in  2  Wash.  71. 


twelve  head  of  cattle  of  the  said  Self,  and  the 
same  unjustly  detained  against  sureties  and 

pledges,    until   .    Whereupon    he  saith 

that  he  is  injured  and  hath  damage  ;C100,  and 
therefore  he  brings  suit,  &c.**  Turberville 
avowed  the  taking  of  the  negroes  and  cattle, 
1.  Because  George  Fairfax  Uee  had,  bj 
indenture,  demised  a  tract  of  215  acres  of 
land  to  Daniel  Morgan  and  Temperance  his 
wife,  and  to  the  survivor  of  them,  for  and 
during  the  term  of  their  natural  lives,  at  the 
rate  of  £\Q  for  every  hundred  acres,  and  so 
in    proportion    for   every    g^reatcr  or 

581  lesser  quantity.    That  the  *8aid  Dan- 
iel Morgan  and  Temperance  his  wife, 

on  the  15th  of    November,  1784,    assigned 
the  demised  premises  to  the  said  Stepheo 
Self.    2.  Because  the  said  George  F.  Lee, 
by  deed  indented,  conveyed  the  said  prem- 
ises  to  the   said  John  Turberville   in   fee 
simple;  to  whom  Self  attorned.     "And  be- 
cause   eighty-five    pounds    current   money, 
exclusive  of  interest,  of  the  aforesaid  annual 
rent,  by  the  space  of  four  years,  and  to  the 
25th  day  of  December,  in  the  year  of  oar 
Lord  1789,    and  also    to  the  aforesaid  time 
when  the  distress  was  made,  was  in  arrear 
and   remained    unpaid  unto    the    aforesaid 
John  Turberville,  and  is  still  in  arrear  and 
unpaid ;  and  because  the  aforesaid  Stephen 
Self  had  fraudulently  and  secretly  removed 
all  his  property  from  off  the  aforesaid  demised 
premises,  whereby  there  did  not  remain  a 
sufficiency  of  property  on  the  aforesaid  de- 
mised premises  on  which  the  aforesaid  rent 
in  arrear  could  be  levied,  and  by  virtue  of  an 
act  of  assembly  in  such  case  made  and  pro- 
vided, the  aforesaid  John  Turberville  well 
avows  the  taking  aforesaid,  in  place  when, 
Ac,  and  this  he  is  ready  to  verify,  wherefore 
he  demands  judgment  for  double  the  value  of 
the  rent  in  arrear,  and  so  distrained  for,  with 
full  costs  of  suit  agreeable  to  an  act  of  a»* 
sembly  in  that  case  made  and  provided.  &c.*' 
At  May  court,  1791,  Self  filed  a  plea  in  the 
following  words :  ''  And  the  said  plaintiff,  bj 
his  attorney,  says  that  the  said  defendant 
ought  not  to  have  and  maintain  their  distress 
and  action  mentioned  in  the  said  avowry, 
because  he  says  he  did  not  owe  the  said  sum 
of  money  mentioned  in  the  said  avowry  to 
the  said  defendant,  at  the  time  of  the  said 
distress  made ;  and  this  he  prays  may  be 
enquired  of  by   the  country."    The  record 
then  proceeds  thus :  *  *  Leave  to  amend  avowry 
at  the  costs  of  Turberville  to  this  day.    And 
thereupon  came  a  jury,  &c.  to  try  the  issue 
joined."    Upon  the  trial  of  the  cause,  the 
defendant  Turberville  filed  a  bill  of  excep- 
tions to  the  court's  opinion,  stating,  that  Self 
offered  in  evidence  an  award  beginning  with 
an  account  stated,  by  them,   between  Self 
and  Turberville,   from  June  1775,  to 

582  March   1789,   making  a    *balance,   in 
favour  of  Self,  of  jf 31.  17.  2%, :  and, 

at  the  foot  of  it,  the  award  in  these  words : 
"  We  the  subscribers  being  mutually  chosen 
by  John  Turberville,  esq.  and  Stephen  Self, 
to  arbitrate  and  determine  their  private  ac- 
counts that  are  now  in  dispute  between  the 
said  Turberville  and  Self,  which  are  not  to 
include  the  accounts  of  rents  and  tobacco  due 
from  said  Self  to  said  Turberville,  and  have 
examined  all  the  accounts  produced  to  us,  and 
find  a  balance  due  from  said  Turt>erville,  to 
said  Self,  of  thirty-one  pounds    seventeen 
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shilling's  and  two  pence  farthing.  Given 
under  our  hands  the  30th  day  of  August,  1790. 
Geo.  Gamer,  William  Middleton."  To  the 
introduction  of  which  award,  the  defendant 
objected  :  **  Because  it  appeared  in  evidence 
(among  other  reasons)  that  bonds  were  en- 
tered into  before  the  day  of  making  the  dis- 
tress bj  the  parties  mutually  to  submit  to 
the  arbitration  of  George  Garner,  esq.  and 
capt.  William  Middleton,  and  also  because  of 
the  particular  reasons  set  forth  in  such  award 
of  the  parties  aforesaid.  Which  said  award 
was,  bj  one  of  the  arbitrators  delivered  to 
the  said  JohUf  and  by  him,  sometime  after, 
returned  to  one  of  the  referees,  after  the 
death  of  the  other :''  but  that  the  objection 
was  overruled  by  the  court ;  because,  as  one 
reason  among  others,  the  charges  upon  such 
account  upon  which  the  award  was  grounded 
was  prior  to  the  distress,  although  the  award 
was  subsequent.  The  defendant  Turberville, 
also  filed  another  bill  of  exceptions  to  the 
court's  opinion,  stating,  that  the  plaintiff 
**  offered  as  a  set  off  to  the  avowaat*s  claim, 

for  rent,  a  receipt  of  the  avowant's  for 

libs  of  tobacco,  which  the  avowant  had  re- 
ceived some  years  before  to  pay  to  a  certain 

Smith,  in  discharge  of  a  bond  of  said 

Self  due  to  said  Smith,  (it  appearing  to  the 
court  that  Self  was  still  liable  to  Smith  for 
the  said  tobaoco  by  a  suit  in  court,)  the  de- 
fendant's attorney  moved  the  court  to  pre- 
vent the  said  receipt  from  going  to  the  jury 
as  evidence ;  which  motion  was  overruled  by 
the  court.     And  further  the  attorney  for  the 
defendant  offered,  a  bond  of  the  plaintiff's, 
given  to  George  Fairfax  Lee,  for  three 
583       or  four  thou'sand  pounds  of  *tobacco, 
and  assigned,  as  appeared  on  the  back 
thereof,  in  17&,  to  the  avowant ;  notice  of 
the  assignment  to  the  plaintiff,  and  the  time 
when  the  assignment  was  made,  not  having 
been  proven.    And  also  a  receipt  of  John 
Augustine  Washington  for  a  hhd.  of  tobacco, 
paid  by  the  avowant  on  behalf  of  the  plain- 
tiff, for  the  use  of  the  aforesaid  Smith,  as 
evidence  to  the  jury ;  which  the  court   re- 
fused."   The    record    afterwards    proceeds 
thus :  •*  The  jury  then  returned  a  verdict  for 
twenty-four  pounds  sixteen    shillings    and 
eight  pence  one  farthing  damages,  besides 
his  costs  by  him  about  his  suit  in  that  behalf 
expended.     And  the  said  defendant  in  mercy, 
&c.     New  trial  prayed  and  rejected.     From 
which  judgment  the  said  defendant,  by  his 
attorney,  prayed  an  appeal,  &c." 

The  appeal  does  not  appear  to  have  been 
prosecuted ;  but  Turberville  petitioned  for, 
and  obtained  a  writ  of  supersedeas  from 
the  district  court,  and  assigned  for  error, 
**1.  That  there  is  no  issue  joined  in  the  cause. 

2.  That  the  court  admitted  as  evidence  on 
the  part  of  the  said  Self,  an  award,  as 
an  offset  against  your  petitioner's  demand. 

3.  That  they  refused  to  admit  offsets  of  your 
petitioner  to  encounter  those  offered  by  the 
said  Self." 

On  the  9th  of  April,  1794,  the  district  court 
entered  the  following  judgment :  "This  day 
came  the  parties,  by  their  attornies,  and 
thereupon  the  transcript  of  the  record  of  the 
judgment  aforesaid  being  seen  and  inspected, 
it  seems  to  the  court  here,  that  there  is  no 
error  in  the  said  judgment.  Therefore  it  is 
considered  by  the  court,  that  the  same  be 
aflSrmed,   and  that  the    defendant    recover 


against  the  plaintiff  damages  according  to 
law  for  retarding  the  execution  thereof,  and 
his  costs  by  him  about  his  defence  in  this 
behalf  expended." 

To  the  latter  judgment,  Turberville  peti- 
tioned for,  and  obtained,  a  writ  of  superse- 
deas from  the  court  of  appeals,  assigning 
for  error,  1.  **That  no  issue  is  joined  in  the 
cause."  2.  "That  upon  the  plea  of  owe 
nothing,  the  plaintiff  was  permitted  to  give 
in   evidence  an   award  to  offset  your 

584  petitioner's  *claim  of  rent,  whereas  he 
is  advised,  that  if  the   plaintiff  had 

meant  to  avail  himself  of  the  benefit  of  that 
award,  he  should  have  pleaded  it  specially, 
and  thereby  given  your  petitioner  an  oppor- 
tunity of  impeaching  it."  3.  "That  the 
court  refused  to  admit  offsets  of  your  peti- 
tioner to  encounter  those  offered  by  the  plain- 
tiff. 

Washington,  for  the  appellant.  There 
was  no  issue  joined  in  the  cause,  and  there- 
fore there  could  not  have  been  a  good  trial : 
because  every  issue  ought  to  be  certain  and 
single;  should  be  joined  upon  the  most 
material  part  of  the  cause ;  and  contain  an 
absolute  affirmation  upon  one  side,  and  an 
express  negation  on  the  other.  But  this  did 
not  occur  in  the  present  case  ;  for  the  plea 
avers  that  eighty-five  pounds,  exclusive  of 
interest,  was  arrear  for  rent ;  and  the  repli- 
cation is  that  the  plaintiff  did  not  owe  the 
money,  at  the  time  of  the  distress:  so  that 
the  affirmation  and  negation  do  not  meet 
each  other.  For  it  is  not  like  an  action  of 
debt  upon  a  iiote ;  because  the  declaration, 
in  that  case,  affirms  that  the  defendant  owes 
the  debt ;  and  then  the  plea  of  owe  nothing 
meets  it  expressly;  which  makes  an  issue 
without  any  similiter ;  but  here  the  affirma- 
tion and  negation  not  meeting  each  other, 
made  a  rejoinder  necessary  ;  which  is  the 
more  obvious,  as  the  record  shews,  that  fur- 
ther pleading  was  intended ;  for  the  entry 
is,  that  there  was  "leave  to  amend  the 
avowry  at  the  costs  of  Turberville."  And 
yet  the  trial  was  precipitated  immediately, 
without  any  waver  of  the  right  to  amend. 
It  is,  therefore,  impossible  to  consider  this 
as  a  fair  joinder  of  issue,  and  a  consequent 
trial,  agreeable  to  the  mutual  intention  of 
parties.  The  award,  in  effect,  contradicts 
the  replication,  and  ought  not  to  have  been 
received  in  evidence  to  repel  the  defendant's 
claim  to  the  rent.  For  it  shews,  that  the 
accounts  were  not  adjusted  until  seven 
months  after  the  distress  ;  and,  consequently » 
it  ought  not  to  have  been  admitted  to  destroy 
a  process,  which  was  rightly  begun,  as  it  can- 
not be  pretended,  with  any  shew  of  reason, 
that  the  uncertain  balance  of  so  many 

585  conflicting  claims  arising  out  *of  trans- 
actions of    fourteen    years  standing, 

and  to  the  amount  of  largely  upwards  of 
two  hundred  pounds,  could  have  been  so 
clearly  foreseen,  as  to  have  required  the  de- 
fendant to  delay  the  pursuit  of  four  yeara 
arrearage  of  rent,  amounting  to  a  much 
larger  sum  than  the  awarded  balance,  and 
upon  which  the  arbitrators  were  not  to  pass 
by  the  express  terms  of  the  reference.  But 
independent  of  that,  the  award,  if  it  was 
intended  to  have  been  relied  on,  should  have 
been  pleaded,  that  the  defendant  might  have 
had  an  opportunity  of  contesting  it ;  espe- 
I  cially,  as  it  does  not  appear  to  have  been 
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formally  delivered  by  the  arbitrators ;  for, 
although  it  was.  put  into  the  hands  of  the 
defendant  by  one  of  them,  it  was  for  inspec- 
tion only,  and  was  afterwards  taken  back, 
and  never  jointly  delivered  to  either  of  the 
parties.  The  failure  to  plead  it,  therefore, 
was  a  surprize  upon  the  defendant ;  who 
had  no  opportunity,  for  want  of  notice,  to 
meet  it  with  the  proper  objections.  The  de- 
fendant's offsets  oug-ht  to  have  been  allowed. 

1.  The  bond  ;  for  it  was  the  plaintiff's  own 
bond,  regularly  assigned  to  the  defendant, 
and  therefore  due  to  him  ;  since  the  act  of 
assembly  treats  it  as  his  own  property,  and 
gave  him  an  action  of  debt  upon  it.  Conse- 
quently, it  was  a  fair  discount  under  the  act 
of  1748,  and  the  defendant  had  a  right  to 
apply  it  against  the  claims  of  the  plaintiff. 
Old  Virginia  laws,  249 ;  for  it  was  within 
the  letter,  as  well  as  equity  of  the  act :  and 
notice  of  the  assignment  was  not  necessary 
upon  the  present  occasion  ;  for  it  was  a  debt 
due  to  the  defendant  without,  and  the  only 
use  of  notice  was  to  protect  the  plaintiff  if 
he  had  paid  the  bond  before  he  knew  of  the 
assignment;  which      was     not     pretended. 

2.  The  receipt  for  the  payment  to  Smith; 
because  if  the  plaintiff  owed  the  debt,  and 
the  defendant  paid  it,  he  was  entitled  to  reim- 
bursement, and  might  discount  it. 

Marshall,  contra.  There  was  no  neces- 
sity for  a  replication,  or  any  other  formal 
act  to  constitute  an  issue :  for  the  pleadings 

substantially  amounted  to  a  joinder, 
586      and  that  *was  sufiScient.    Brewer  v. 

Tarpley,  1  Wash.  363.  But,  at  worst, 
it  was  only  a  misjoinder,  and  cured  by  the 
verdict.  The  award  was  a  proper  discount 
under  the  act  of  assembly  ;  for  although  it 
was  made  after  the  date  of  the  process,  the 
balance  was  a  debt  which  existed,  at  the 
time  of  the  distress ;  for  it  was  founded 
upon  anterior  transactions,  and  was  due 
when  the  defendant  distrained  :  which  made 
it  a  just  discount  under  the  act ;  because  it 
did  not  create  a  new  debt,  but  only  ascer- 
tained the  amount  of  the  prior  obligation  of 
the  defendant.  The  objection,  that  the 
award  was  not  delivered,  is  not  sustainable. 
For  the  bill  of  exceptions  states,  that  it  was 
delivered  to  the  defendant :  not  for  his  ap- 
probation ;  but  as  the  concurrent  act  of  the 
referees  :  and  although  the  same  arbitrator 
afterwards  took  possession  of  it,  that  was  to 
deliver  it  to  the  plaintiff,  who  exhibited  it 
upon  the  trial.  For  as  soon  as  it  was  signed, 
the  power  of  the  referees  ceased,  and  they 
could  make  no  alteration  in  it  afterwards. 
There  was  no  necessity  to  plead  the  award, 
as  the  defendant  knew  it  existed  ;  and, 
therefore,  must  have  foreseen  that  it  would 
have  been  offered  as  a  discount :  so  that  if 
he  had  had  any  objections  to  make  to  it,  he 
had  full  opportunity  to  prepare  himself  to 
sustain  them  ;  and  as  he  offered  none,  the 
presumption  is,  that  he  had  none  to  offer. 
The  defendant  had  not  a  right  to  introduce 
his  offsets.  Not  the  bond ;  for  the  date  of 
the  assignment  was  not  shewn  :  and  it  might 
have  been  procured,  subsequent  to  the  time 
of  seizing  the  goods ;  but,  in  that  case,  it 
would  not,  by  relation,  have  supported  the 
distress ;  which  was  tortious  in  its  incep- 
tion, as  the  defendant  had,  at  that  time,  no 
right  to  apply  the  amount  of  it,  against  the 
claims  of  the  plaintiff ;  which  exceeded  it. 


Besides,  there  was  no  proof  of  the  assign- 
ment offered  ;  and,  until  that  was  done,  the 
defendant  shewed  no  title.  Not  Washini^- 
ton's  receipt.  For  it  was  not  shewn  that  the 
plaintiff  still  owed  the  debt  to  Smith  ;  much 
less,  that  he  ever  authorized  the  defendant 
to  pay  it :  And  the  latter  could  not  by  mak- 
ing a  voluntary  payment,  create  an  obli- 
gation   upon   the    plaintiff  to    retnra 

587  him  the  money.    *But  that  is  not  all ; 
for  the  date  of  the  receipt  is  not  shewn  ; 

and  it  appears,  by  the  record,  that  so  far 
from  its  operating  a  discharge  to  the  plain- 
tiff, Smith  had  actually  a  suit  then  depend- 
ing against  the  plaintiff,  to  recover  the 
money. 

Cur.  adv.  vult. 

LYONS,  Judge,  delivered  the  resolution 
of  the  court  as  follows : 

The  court  thinks,  that  there  was  an  issue 
substantially  joined  between  the  parties; 
and  that  the  first  point,  made  by  the  appel- 
lant's counsel,  is  settled  by  the  case  of  Brewer 
V.  Tarpley,  1  Wash.  363.  For  as  to  the  leave 
to  amend  the  avowry,  it  was  probably  waved, 
as  there  was  no  motion  for  a  continuance, 
and  the  parties  seem,  voluntarily,  to  have 
gone  to  trial. 

The  court  is  also  of  opinion,  that  the 
objection,  made  by  the  same  counsel,  to  the 
county  court's  having  received  the  award  in 
evidence,  is  not  sustainable.  For^  although 
the  date  of  the  award  was  posterior  to  the 
time  of  the  distress,  yet  the  items,  upon 
which  it  was  founded,  were  anterior;  and 
the  award  only  aacertaiaed  the  amount  of 
the  balance  in  favour  of  the  appellee :  It  was, 
therefore,  a  fair  discount  against  the  rent; 
and,  consequently,  proper  evidence  for  a 
plaintiff  in  replevin,  to  repel  the  avowant's 
demand  for  rent,  upon  the  trial  of  the  cause. 
For  no  exception  was  taken  to  the  validity 
of  it,  nor  suggestion  made,  that  it  was,  in 
any  respect,  unjust :  which  proves,  that  there 
was  no  other  objection  to  the  introduction 
of  it  to  the  jury,  than  what  is  stated  in  the 
record  :  and,  that,  the  court  thinks  insuffi- 
cient, for  the  reasons  already  given.  Nor 
was  there  any  occasion  to  plead  the  award, 
as  the  appellee  knew  it  existed ;  and  as  he 
must  have  foreseen,  that  it  would  be  offered 
as  a  discount,  he  ought  to  have  been  prepared 
to  contest  it,  if  he  had  any  thing  to  allege. 

The  refusal  of  the  appellant's  offsets  was 

not  error.     For  the  act  of  assembly  confines 

the    right,    of    offering    discounts,   to    the 

defendant    in    a    suit,   and    does  not 

588  extend    to    the    plaintiff  *in  general 
cases.  Old  Virginia  laws,  249 ;  which, 

in  effect,  excludes  the  avowant's  claim  to 
discount :  For  the  plaintiff,  in  cases  of  re- 
plevin, is  in  fact  the  defendant,  as  he  is  put 
upon  the  same  footing  with  the  defendant 
in  other  actions,  and  may  plead  "as  many 
matters  as  he  may  think  necessary  for  his 
defence,"  Old  Virginia  laws,  172.  299;  which 
gives  him  a  right  to  offer  his  discounts,  and 
excludes  those  of  the  avowant,  who  is  turned 
into  a  plaintiff,  Bacon's  Replevin,  A. ;  bat 
not  embraced  in  the  statute  of  discounts, 
without  notice.  And  it  was,  upon  these 
distinctions,  that  I  said  just  now,  that  the 
appellee's  claims  were  proper  evidence,  to 
repel  the  avowant's  demand,  upon  the  pres- 
ent occasion.  'But  the  argument  of  the 
appellant's  counsel  goes  to  reverse  the  rule; 
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and  to  allow  the  avowant,  (who,  as  to  the 
main  subject  in  controversy,  was,  in  fact, 
plaintiff,)  to  defeat  his  adversary ;  and,  by 
an  unexpected  discount  offered  without 
notice,  to  obtain  judg'ment  for  double  rent. 
Chan.  Rev.  6.  Which  will  scarcely  be 
thoug-ht  a  fit  case,  for  bringing*  the  interpre- 
tation within  the  equity  of  the  statute  of 
discounts,  as  was  contended  for  by  that 
counsel ;  especially,  when  such  an  enormous 
distress  was  made ;  for  it  appears  by  the 
declaration,  that  seven  slaves  and  twelve 
head  of  cattle  were  seized  for  eighty-five 
pounds  current  money  only,  although  there 
were  subsisting  accounts  between  them, 
upon  other  subjects,  then  under  arbitration, 
and  which  finally  resulted  in  a  balance  in 
favour  of  the  tenant. 

Such  a  proceeding  does  not  call  for  an 
equitable  construction  of  the  statute  of  dis- 
counts in  favour  of  landlords ;  who  have 
already  advantages  enough  over  the  tenant, 
without  arming  them  with  greater.  For  the 
landlord  is  his  own  judge,  and  executes  his 
own  judgment ;  which  ought  therefore  to  be 
precisely  right ;  and  not  liable  to  controversy 
and  deduction,  with  an  impotent  adversary, 
in  a  perilous  suit. 

To  prevent  the  tenant,  in  the  present  "case, 
from  exposing  himself  to  the  danger  of 
double  rent,  the  appellant  ought  to  have 
given  him  notice  of  the  bond,  and  of  all  his 
other  claims,  so  that  the  tenant  might  have 
acted  understandingly,  and  avoided  the  risk, 
by  paying  the  rent,  or  such  part  of  it, 
589  *if  any,  as  was  actually  due.  But  this 
was  not  done ;  and  therefore  the  court 
did  right  in  rejecting  the  evidence.  Other- 
wise, a  landlord  may,  by  concealing  his 
claims,  surprize  the  teaant,  and  obtain 
judgment  for  double  rent,  although  the 
latter  may,  all  the  while,  suppose  he  is  acting 
fairly. 

But  the  evil  does  not  stop  there ;  for  the 
principals,  contended  for  by  the  avowant's 
counsel,  would  not  only  enable  a  landlord  to 
recover  his  offsets  by  process  of  distress,  but 
would  expose  the  tenant  to  still  greater  hard- 
ships ;  for  the  offsets,  by  destroying  the  dis- 
counts, will  leave  him  liable  to  judgment  for 
the  whole  rent,  to  be  doubled.  But  no  man 
ought  to  be  put  to  such  hazard  ;  especially 
as  some  may  not  be  able  to  give  security,  and 
obtain  redress  in  equity. 

I  mention  these  things  to  shew  to  what 
inconveniences  the  argument  of  the  avow- 
ant's  counsel  would  lead;  and,  although 
there  is  no  proof  that  any  thing,  of  that  kind, 
was  meditated  on  the  present  occasion,  yet, 
in  laying  down  a  rule  of  practice,  the  court 
ought  to  take  care,  that  no  opportunity,  for 
abuse,  should  be  afforded. 

But,  independent  of  what  has  been  said, 
thft  offsets  were  properly  rejected,  upon  the 
other  grounds  mentioned  by  the  appellee's 
counsel ;  for  neither  the  assignment  of  the 
bond,  nor  Washington's  receipt,  was  proved ; 
without  which  the  avowant  could  have  no 
pretence  to  introduce  them. 

It  is  not  easy  to  conceive,  why  the  offsets 
were  not  claimed  before  the  arbitrators,  as 
they  might  have  been  allowed  there,  if  they 
could  have  been  established ;  which  might, 
possibly,  have  led  to  some  adjustment,  be- 
tween the  parties,  upon  equitable  principles; 


but  as  that  was  not  done,  no  relief  can  be 
granted  here. 

Upon  the  whole,  the  court  thinks  the  judg- 
ment right ;  and  that  it  ought  to  be  affirmed. 

Judgment  affirmed. 
590  *N.  B.  Mr.  Washington's  account  of 

this  case  is  very  short,  and  affords 
little  information ;  but  the  above  report, 
extracted  from  Mr.  Marshall's  notes,  shews 
it  to  have  been  a  very  important  decision, 
particularly  as  to  the  statutes  of  discount 
and  replevin. 

It  is  remarkable,  that  although  the  county 
court,  in  fact,  gave  no  judgment  upon  the 
verdict,  the  district  court  affirmed  it,  with 
the  ten  per  cent,  damages ;  and  that  the 
court  of  appeals  did  the  same  thing.  Which 
probably  arose  from  oversight,  as  it  does 
not  appear  to  have  been  mentioned  by  the 
counsel,  on  either  side. 


Love  V.  Ross,  Shore  &  Co. 

[April.  170&.] 
Carriers— Rlffht  to  More  Prelsht  Than  Stipulated  f or*— 
Case  at  Bar.— A.  the  owner  of  a  hr\g  chartered  her 
to  R.  J^  Ck>..  to  carry  a  carffo  of  tobacco  ftt>in  Vir- 
ginia to  Carracoa  or  Enstatia;  from  thence  to 
Hispaniola ;  and  back  to  Virginia  :  the  freight  to 
be  half  the  tobacco  shipped  in  Virginia,  payable 
at  the  port  of  delivery  in  the  West  Indies  ;  and 
£1000  paper  money  on  the  vessel's  arrival  in  this, 
country.  The  stipulated  freight,  in  the  charter 
party,  was  all  the  freight  that  A.  was  entitled  to  : 
and  he  had  no  right  to  any  farther  freight  for 

brinffinff  back  the  return  carffo. 
^t  -  ■      -        - 


relstat— Conslderatioii.— In  cases  of  that  kind, 
performance  of  the  voyage  is  the  consideration 
for  the  freight 
Equity  Practice— Breach  of  Charter  Party  by  Owner.— 

And  if  A.  breaks  the  charter  party,  he  cannot 
come  into  equity  to  enforce  it  against  R.  &  Co. 

Love  filed  a  bill,  in  the  high  court  of  chan- 
cery, against  Ross,  Shore  &  Co.,  stating, 
that,  upon  the  5th  of  August,  1779,  articles 
of  affreightment  of  the  plaintiff's  brigantine, 
the  General  Scott,  were  entered  into  between 
the  plaintiff  and  the  defendants  in  writing, 
thereto  annexed.  That  independent  of  those 
articles,  it  was  further  stipulated,  by  parole, 
that  John  M*6eorge,  the  agent  of  the  de- 
fendants, should  sell  the  plaintiff's  cargo 
and  do  the  other  business  of  the  vessel  in  St. 
Kustatia,  free  from  commission,  provided 
she  arrived  at  that  port,  and  load  her 
591  for  Hispaniola,  as  far  *as  it  was  neces- 
sary and  adviseable  for  the  joint 
interest  of  the  defendants  and  the  plain- 
tiff, and  as  far  as  it  could  be  done,  on 
freight,  for  the  plaintiff's  interest.  That 
it  was  also  promised  that  Mr.  Douglass, 
another  agent  of  the  defendants,  should  t>e 
in  Hispaniola,  and  transact  the  plaintiff's 
business  there,  in  selling  the  cargo,  and  pur- 
chasing a  return  cargo  for  Virginia,  free  of 
commission,  provided  he  was  not  taken,  by 
the  enemy,  on  his  way  thither.  That  the 
plaintiff  entertained  great  hopes  of  profit 
from  the  voyage;  and  therefore  agreed  to 
order  the  vessel  to  Hispaniola  and  to  give  up 
the  freight  of  one  half  of  her  hold,  from  His- 
paniola to  Virginia,  in  consideration  of  such 
important  services:  which  was  all  the  plain- 
tiff was  to  receive  for  the  freight  of  half  the 
hold,  from  St.  Eustatia  to  Hispaniola,  except 
;^830  paper  money,  worth  only  1276  libs  of 
tobacco,  although  it  would  have  cost  the 
plaintiff  360,000  libs  of  tobacco  to  have  in- 

*CoBiaioii  Carriers.  —  See  monographic  note  on 
"Common  Carriers**  appended  to  Parish  v.  Reiffle,ll 
Qratt.  697. 
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sured  the  vessel  from  the  former  to  the  lat- 
ter place.  That  after  the  brig'antine  was' 
loaded  and  nearly  ready  for  sea,  the  defend- 
ants refused  to  give  the  instructions  to 
M'Greorge  and  Douglass;  but  the  plaintiff, 
still  hoping  they  would  comply,  sent  the 
vessel  down  the  river ;  yet,  hearing 
nothing  from  the  defendants,  he  was  obliged 
to  relinquish  the  scheme,  and  sell  the  freight 
of  that  half  of  the  vessel,  which  had  been  re- 
tained for  himself,  to  Braxton,  at  less  than 
a  moiety  of  the  profit  he  would  have  made  by 
the  voyage,  if  the  defendants  had  complied. 
That  the  defendants  brought  suit  and  ob- 
tained judgment  against  the  plaintiff  in 
Henrico  court,  upon  an  account  in  which  the 
plaintiff  is  charged  with  1025>^  gallons  of 
Taffia  rum,  although  he  had,  in  fact,  but  982 
gallons.  The  bill  therefore  prays,  that  the 
judgment  may  be  enjoined;  the  error  as  to 
the  Taffia  rum  may  be  corrected;  the  defend- 
ants made  to  account  with  the  plaintiff  for 
the  freight  of  one  half  of  the  said  vessel 
from  Hispaniola  to  Virginia;  and  that  the 
plaintiff  may  have  general  relief. 

The  answer  admits  the  written  articles  of 
affreightment;  and  avers  that  they  contain 
the  whole  agreement  between  the  parties. 
That  the  defendants  laded  the  brig 
592  with  tobacco  *agreeably  to  the  articles 
of  affreightment,  and  directed  M*6eorge 
to  assist  the  captain  with  his  advice:  That 
the  defendants  fully  performed  the  said  arti- 
cles of  affreightment,  without  delay,  although 
the  plaintiff  was  constantly  disputing  about 
them,  to  the  injury  of  the  defendants :  That 
the  vessel  was  not  got  ready  for  sea,  until 
near  four  months  after  the  stipulated  time. 
Denies  the  verbal  stipulations  set  forth  in 
the  bill,  respecting  the  services  of  M'George 
and  Douglass;  or  that  those  services  were 
meant  as  a  consideration  for  the  freight  of 
the  vessel  from  Hispaniola  to  Virginia  :  Be- 
lieves, that  the  plaintiff's  sale  of  half  the 
freight  of  the  vessel  to  Braxton,  arose  from 
the  plaintiff's  want  of  funds  to  pay  disburse- 
ments, and  purchase  a  return  cargo  :  That 
the  suit  in  Henrico  was  long  depending,  and 
defended  by  the  complainant  with  his  utmost 
power. 

Upon  the  coming  in  of  the  answer,  the 
chancellor  dissolved  the  injunction,  except 
as  to  ;^20. 16.  There  was  a  general  replica- 
tion, afterwards,  filed  to  the  answer  ;  and 
commissions  awarded  to  take  depositions. 

W.  Hay,  a  subpartner  of  the  defendants 
(but  examined  by  consent,)  states,  that  the 
suit  in  the  county  court  had  been  long  de- 
pending, and  was  defended  by  counsel  for 
the  plaintiff:  That  the  defendant's  account 
for  the  Taffia  rum  was  correct:  That  the 
plaintiff's  counsel  insisted,  on  the  trial,  that 
the  £830  (being  the  ;flOOO  in  the  charter 
party,  proportioned,)  for  the  return  freight, 
was  not  enough  for  the  services  performed; 
and  that  the  articles  of  affreightment  were 
laid  before  the  jury. 

Irving — Proves  that  M'George  was  a  mer- 
chant of  character.  That  insurance  from  St. 
Eustatia  to  Virginia  was  from  25  to  33\4  per 
cent.  That  the  plaintiff  sold  the  brigantine, 
General  Scott,  on  her  return  from  Hispaniola, 
for  upwards  of  360,000  libs  tobacco.  That 
Braxton's  cargo  of  coffee  cost  9  sous, 
except  832  libs  at  6  sous.  That  Braxton 
agreed  to  ship  80  hhds.  of  Taffia,  and  AOOO 


libs  coffee;  and  to  give  the  plaintiff  one  half 
of  the  same,  for  the  freight  home.    That 
the  brigantine  would  probably  have  held  140 
to  160,000  libs  of  coffee. 

593  *Cowper— That  in  spring  1780, 
freight  to  St.  Eustatia  and  the  neigh- 
bouring islands,  was  half  the  cargo  shipped ; 
the  return  freight  to  James  river  on  rum  aad 
sugar,  20  per  cent. ;  and,  on  dry  goods,  10  per 
cent. 

Perkins— That  the  brigantine  left  Oz- 
borne's,  on  her  way  to  sea,  upon  the  9th  of 
December,  1779. 

Douglass— That  he,  in  1779  and  1780,  did 
business  for  the  defendants,  in  Cnrracoa: 
and  that  no  proposition  was  ever  made  to  him 
to  go  to  Hispaniola. 

Nicolson— That  Ross,  Shore  &  Co.  made 
many  charters  of  affreightment,  which  were 
more  advantageous  than  that  with  the  plain- 
tiff, they  having  the  liberty  of  one  half  the 
hold  freight  free  back,  withont  a  premium, 
except  salt. 

There  were  sundry  other  depositions  taken ; 
but  they  did  not  vary  the  case  materially. 

The  exhibits  were,  1.  A  letter  from  Camp- 
bell, the  mslster  of  the  brigantine,  dated  the 
11th  of  April,  1780,  at  Aux  Cayes,  which 
says  That  he  shall  sail  to-morrow  for  Virginia, 
loaded  with  coffee,  taffia,  sugar  and  molasses. 
2.  A  letter  of  the  7th  of  August,  1779,  from 
the  plaintiff  to  J.  Hay,  one  of  the  partners 
of  Ross,  Shore  A  Co.,  which  says  Mr.  Ross 
had  promised  that  he  might  have  ;C1000  for 
that  defendant's  part  of  the  return  freight, 
and  wishes  him  to  advance  some  as  directed 
in  the  letter.  3.  A  letter  from  the  defendants 
to  M'George,  dated  1st  December,  1779,  say- 
ing that  they  send  a  copy  of  the  charter 
party  ;  and  have  promised  his  good  offices  to 
captain  Campbell,  the  master  of  the  brig, 
which  he  depends  upon  ;  finding  fault  with 
Love's  delays,  &c.  ;  and  advising  him  to  be 
upon  his  guard.  4.  A  letter,  from  David 
Ross,  to  Ix>ve,  dated  the  3d  January,  1780. 
which  says,  that  the  articles  of  affreight- 
ment are  explicit ;  and  that  there  is  no  room 
to  dispute  about  any  thing  contained  in 
them  ;  complains  that  the  vessel  has  not  pro- 
ceeded to  sea  ;  and  protests  for  all  damages 
the  defendants  may  sustain  in  conseqneoce 
of  it.  This  letter  is  in  answer  to  the  follow- 
ing letter,  that  is  to  say :  5.  A  letter  from 
the  plaintiff  to  Ross,  in  which  he  states 

594  his  own  ideas  relative  to  the  articles  *of 
affreightment ;  and  of  the  services  to 

be  performed  in  lieu  of  return  freight.  6. 
A  letter  from  the  plaintiff  to  David  Ross, 
dated  the  9th  of  December,  1779,  complaining 
of  the  want  of  liberality  in  John  Hay's  con- 
struction of  the  articles  of  affreightment.  7. 
The  articles  of  affreightment,  signed  by  the 
parties,  in  the  following  words:  "Articles 
of  agreement  between  Alexander  Love,  sole 
owner  of  the  brigantine  General  Scott,  now 
at  Ozborne's,  and  Ross,  Shore  &  company. 
That  the  said  brigantine  shall  be  ready  com- 
pleted and  fitted  for  sea  by  the  20th  Sep- 
tember next,  with  four  carriage  guns,  four 
swivels,  with  ammunition  for  the  same,  and 
sufficiently  manned  and  victualled.  That 
the  said  company  will  load  the  said  brigan- 
tine with  a  cargo  of  upland  tobacco  for  the 
island  of  Curracoa,  or  St.  Eustatia,  as  the 
said  company  shall  direct,  and  pay,  for 
freight,  one  half  of  the  said  cargo  at  the 


Q^'* 


J 


4  CALL 


LovB  V,  Ross,  Shore  &  Co. 


596-697 


port  of  delivery,  where  the  utmost  despatch 
shall  be  gfiven  in  receiviog*  the  tobacco.    The 
said  company  are  to  pay  half  the  craft  age  on 
board,  and  half  the  duties  here  and  in  the 
West  Indies.      On  the  arrival  of  the    said 
brig-antine  at  St.   Eustatia  or  Curracoa  the 
company's  factor,  in  conjunction  with  the 
captain,  may  determine  whether  to  send  a 
small  cargo  of  goods,  or  send  cash,  to  His- 
paniola,    (to  purchase  her  return  cargo  on 
joint  account,  or  separate  account,  as  they 
may  agree,)  which  is  to  consist  of  such  ar- 
ticles as  the  said  factor  and  captain  shall 
think  best  for  the  interest  of  the  concerned, 
allowing  to  the  brigantine  the  usual  freight 
on  goods  carried  to  Hispaniola  from  Statia 
or  Curracoa ;  but  nothing  to  be  allowed  for 
money.    The  said  companies  agent  in  Statia 
or  Curracoa,  where  she  may  happen  to  ar- 
rive, shall  be  directed  to  render  the  captain 
every  good  office  in   advising  him  for  the 
best.     That  in  case  it  shall  so  happen  that 
the    said   captain    is    either    disabled     for 
want  of  money,  or  chooses  to  decline  ship- 
ping one  half  of  her  return  cargo,  the  said 
company  may,  if  they  please,  fill  her  up,  and 
for  all  that  is  over  and  above  their  one  half 
of  her  burthen,  they  shall  pay  the  said  Alex- 
ander,   as    freight  for    the    said    surplus, 
at     the    rate    of    10    per     cent,     on 
595      *the  sales  here,  or  a  tenth  part  of  the 
goods  here.    The  surplus  part  of  the 
cargo  to  be  distinguished  by  a  separate  bill 
of  lading  signed  in   Hispaniola.    The  said 
company  will  pay  half  the  port  charges  in 
Hispaniola,  and  the  cargo  shall  be  charge- 
able with    no  more  commissions    than    is 
usually  paid  there.    Should  the  brigantine 
be  loaded  fully  back  on  the  joint  account  of 
the  said  Alexander  and  the  said  company, 
the  cargo  to  be  delivered,  in  like  manner,  on 
its  arrival  here  ;  and  the  said  company  more- 
over   agree,  that   on    delivery    of  the  said 
brigan tine's  cargo   here,  or  any  safe  port  to 
the   north  or  south,  they  will  pay  the  said 
Alexander,  one  thousand  pounds  continental 
money,  provided  the  brig  is  of  the  burthen 
of  140  bogheads  of  tobacco,  and  so  in  pro- 
portion for  a  greater  or  less  burthen.    In  wit- 
ness whereof  we  have  hereunto  set  our  hands 
and  seals  this  fifth  day  of  August,  1779.'' 
8th.  A  copy  of  an  account  between  Richanls 
&   Coleman  and  the  plaintiff.    9th.  An  ac- 
count   between    the   plaintiff   and    Duncan 
Campbell,  the  master  of  the  brig.    10th.  An 
award  between  Richards  &  Coleman  and  the 
plainti£P.     11th.   A  copy  of  an  account  be- 
tween the  plaintiff  and  the  defendants.     12th. 
A  copy  of  an  account  between  the  plaintiff 
and  M'Greorge.    13th.  A  copy  of  the  defend- 
ant's  judgment,    in  Henrico  county  court, 
against  the  plaintiff,  for  ;^211.  14.  10.  and 
costs. 

The  high  court  of  chancery  dismissed  the 
bill,  upon  a  hearing,  with  costs ;  and  Love 
appealed  to  the  court  of  appeals. 

Counsel  for  the  appellant.  The  contract 
was  not  performed  by  the  defendants;  for 
they  refused  to  furnish  the  plaintiff  with  the 
stipulated  instructions  to  M'George  and 
Douglass ;  which  threw  the  appellant  into 
despair,  and  obliged  him  to  sell  his  moiety 
of  the  adventure  to  Braxton ;  who  made 
great  profit,  by  the  purchase ;  which  would 
have  been  gained  by  Love,  had  he  retained, 


as  he  would  have  done  under  other  circum- 
stances, the  share  to  himself. 

596  *This  was  the  more  inexcusable,  as 
the  services  to  be  rendered  by  those 
agents,  were  the  sole  motive  for  agreeing  to 
accept  less  than  full  freight  for  the  return 
voyage ;  for  the  ;f  1000  paper  currency  was 
no  compensation  at  all,  as  the  risk  from 
Kustatia  to  Hispaniola,  was  as  great  or 
greater,  than  that  to  Virginia,  so  that  a 
double  risk  was  encountered  for  that  paltry 
sum,  when  the  plaintifi',  for  the  outward 
voyage  alone,  was  to  receive  half  the  cargo 
shipped :  which  proves,  that,  either  there 
was  an  omission  in  the  charter  party,  or  that 
those  services  were  to  compensate  for  the 
risk  :  The  bill  alleges  the  latter,  and  every 
presumption  is  with  it ;  for  the  charter  party 
stipulated  that  they  should  be  rendered,  and 
rendered  without  commission,  too,  as  none 
is  required  ;  which  was  considered,  on  both 
sides,  as  a  reasonable  reward;  and  there- 
fore ought  to  have  been  faithfully  afforded  : 
But  when,  instead  of  that,  the  refusal  of  the 
defendants  to  furnish  the  instructions,  gave 
reason  to  conclude  that  they  would  not  be 
given  at  all,  it  was  cause  of  just  alarm,  as 
the  appellant  was  likely  to  be  left  without 
an  agent  in  the  West  Indies,  to  conduct  his 
business  there ;  and  that  drove  him  to  the 
necessity  of  sacrificing  his  interest  in  the  ad- 
venture, in  order  to  avoid  the  danger  of 
greater  loss.  That  the  contemplation  of 
those  services  was  the  great  motive  to  the 
acceptance  of  such  inconsiderable  freight 
for  the  return  voyage,  is  clear  upon  the  face 
of  the  transaction  ;  for  no  man,  in  his  senses, 
would  have  accepted  it,  without  some  other 
equivalent  satisfaction  :  and  this  internal 
evidence  of  the  fact  is  as  strong,  as  if  it 
had  been  expressed  in  terms  in  the  charter 
party.  Therefore  an  issue  ought  to  be  di- 
rected, to  ascertain  the  damage  which  the 
plaintiff  has  sustained,  in  consequence  of 
the  misconduct  of  the  defendants :  whose 
actual  instructions  afterwards  to  M'George 
were  an  aggravation  of  their  delinquency, 
as  they  indicate  that  good  faith  was  not  in- 
tended ;  for  they  admonish  him  to  be  upon 
his  guard  against  the  plaintiff ;  which  must, 
necessarily,  have  operated  to  his  disadvan- 
tage. The  testimony  proves  that  the  plain- 
tiff was  charged,  by  the  defendants, 
with  more  Taffia  rum  than  he 
597  *received,  and  therefore  the  differ- 
ence ought  to  be  corrected :  for  the 
pretence  that  it  was  an  adversary  trial  of 
the  cause  in  the  county  court,  will  not  pre- 
vent relief  against  actual  error ;  and,  much 
less,  will  what  was  said  about  the  charter 
party  at  that  trial :  But  it  is  unnecessary  to 
remark  upon  either  of  those  circumstances, 
as  W.  Hay  is  the  only  witness  who  says  any 
thing  concerning  them,  and  he  is  interested. 

The  appellees'  counsel  contended,  that  the 
contract  had  been  fully  and  honourably  per- 
formed by  the  defendiants  ;  who  had 
shipped  the  cargo  on  board  in  due  time,  given 
M'George  the  instructions  stipulated  for  in 
the  charter  party  ;  of  which  they  sent  him 
a  copy ;  and  if  they  put  him  upon  his  guard 
against  the  plaintiff,  it  was  no  more  than 
was  proper,  as  they  referred  to  his  disputing 
about  the  terms  of  the  charter  party,  and 
delaying  to  send  out  the  vessel,  as  manifest- 
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inf^  that  caution  would  be  necessary.    That 
all  the  stipulations,  between  the  parties,  were 
contained  in  the  charter  party ;  which  could 
not  be  abridg-ed,  or  added  to,  by  parol  testi- 
mony, if  any  such  there  had  been,  although 
there  was  none.    Bac.  Ab.  tit.  Evidence,  (6.) 
Besides  the  alleged  parol  stipulations  are  all 
denied  by  the  answer,  and  are  not  supported 
by  a  single  fact,  or  witness.     That  the  con- 
duct of  the  appellant  was  entirely  reprehen- 
sible ;  for  the  vessel  was  detained  near  four 
months,    while  he  was   raising    unfounded 
disputes  about    the    charter    party,  to    the 
great  loss  of    the  appellees,   whose    funds 
were  thereby  suspended,  and  their  property 
exposed  to  greater  danger  of  capture  by  the 
enemy,  after  the  coast,  which  was  then  clear 
of  privateers,  should  be  again  infested  with 
hostile  cruisers.    That  the  pretended  neces- 
sity  for  the  sale  to  Braxton,  did  not  exist ; 
for,  in  truth,  it  arose  from  inability  in  the 
appellant  to  procure  adequate  funds  for  pay- 
ing disbursements  about  the  vessel,  and  per- 
fecting his  objects  in   the  adventure.     But 
had  it  been  otherwise,  his  course  was,  either 
to  have  stuck  to  his  interest  in  the  adventure, 
and    relied  upon  his  claim  to  damages  for 
a  breach  of  contract  by  the  appellees  ; 
598      or  to  sell,    *as  he  did  :    But,  in  the 
latter  event,  he  gave  up  all  claim  to  re- 
lief for  the  breach  ;  especially,  as  there  is  no 
proof,  that  he  did  not  get  full  value  from 
Braxtpn,  npt  only  for  his  real,  but  even  for 
his  imaginary,  expectations  of  profit.    That 
the  claim  for  services  from  M' George  and 
Douglass,  was  delusive ;  for  they  extended 
to  advice  only,  and  not  to  active  operations, 
requiring  commissions ;  which  it  is  impossi- 
ble to  believe    the  defendants  would  have 
stipulated  for,  as  the  agents  would  certainly 
have  demanded  them  ;  and  they  must  have 
been  paid,  either  by  the  plaintifiP  or  the  de- 
fendants ;  yet    neither    is    pretended.     But 
the  language  of  the  charter  party  is  decisive  ; 
for  it  is  confined,  in  terms,  to  the  rendering 
"  the  captain  every  good  ofiSce,  in  advising 
him,  for  the    best:"   and  nothing    further 
could  be  claimed.    Such  services,  however, 
could     not     have    been    so  important,     as 
as      to     have      been      received     as     com- 
pensation,     for     freight    of     the     return 
voyage,  if,  in  fact,  there  had  been  a  return 
voyage,  upon  which  freight  could  have  been 
demanded.     But  the  truth  is,  that  the  whole 
arfTument  as  to  a  return  voyage  is  miscon- 
ceived, and  founded  in  error  :  for  there  was, 
in  fact,  but  one  voyage,  as  the  same  vessel, 
by  the  terms  of  the  charter  party,  was  to  take 
out  the  home  cargo,  and  bring  back  the  pro- 
ceeds changed  into  a  cargo  from  abroad :  so 
that   the  freight  mentioned  in  the  charter 
party,  was  for  the  whole  voyage  out  and  in  ; 
and  not  for  the  outward  voyage  only,  which 
was  not  to  terminate  in  the  West  Indies ; 
but  was  to  continue  unbroken,  until  the  safe 
return  of  the  vessel  to  Virginia  ;  and,  if  she 
had  been  lost,  the  freight  outwards  and  in- 
wards, would  have  been  gone.     1  Brownl.  21. 
It  follows,  that  there  was  no  return  voyage 
upon   which    freight  could  have  been    de- 
manded ;  and  consequently,  that  there  neither 
was,  nor  could  have  been,  any  freight  to  sur- 
render, in  consideration  of  the  services.    That 
there  was  no  hardship  in  all  this,  as  Nicol- 
son  proves,  that  so  far  from  its  being  op- 
pressive, the  appellees  frequently  chartered 


upon   more  advantageous  terms,  having  one 
half  of  the  hold  of  the  vessel  freight  free, 
on    the  voyage  back  to  this  country. 
599      That  *the  verdict  in  the  county  court, 
with  respect  to  the  Taffia  rum  was  prob- 
ably right ;  but,  if  not,  the  error  was  cor- 
rected by  the  chancellor. 
Cur.  adv.  vult. 

LYONS,  Judge,  delivered  the  resolution  of 
the  court  as  follows : 

This  is  a  suit  founded  on  a  charter  party, 
made  on  the  5th  of  August,  1779,  between 
the  appellant  and  the  appellees,  for  the  char- 
ter of  the  brig  General  Scott,  belonging  to 
the  appellant,  on  a  voyage  from  Ozbome'sto 
the  West  Indies,  and  back  to  this  country. 

The  charter  party  stipulates,  1.  That  the 
brig  shall  be  completed  and  fitted  for  sea  by 
the  20th  of  September,  then  next  following. 
2.  That  the  appellees    shall  load  her  witii 
tobacco,  to  t>e  carried  to  the  island  of  Curra- 
coa«  or  St.  Bustatia,  as  the  appellees  might 
direct,  and  pay,  for  freight,  one  half  of  the 
cargo  at  the  port  of  delivery.    3.  That  the 
appellees  will  pay  half  the  craf  tag^e  on  board, 
and  half  the  duties  here,  and  in  the  West 
Indies.    4.  That,  on  the  arrival  of  the  brig 
at  St.  Eustatia,  or  Curracoa,  the  appellees' 
factor,  in  conjunction   with  the  captain  of 
the  vessel,  shall  determine. whether  to  sends 
small  cargo  of  goods,  or  cash,  to  Hispaniola, 
to  purchase  a  return  cargo  on  joint  account, 
or  separate    account,  as  they  may  agree; 
which  is  to  consist  of  such  articles,  as  the 
said  factor  and  captain  shall  think  best  for 
the  concerned,  allowing  the  brig  the  usnal 
freight  on  the  goods  carried,  from  Eustatia 
or  Curracoa,  to  Hispaniola ;  but  nothing  for 
money.     5.  That    the    appellees'    agent  in 
Eustatia  or  Curracoa,  where  the.  vessel  may 
arrive,  shall  be  directed  to  render  the  cap- 
tain "every  good  office,  in  advising  him  for 
the  best."    6.  That,    if  the  captain,  from 
choice  or  want  of  funds,  should  decline  ship- 
ping one  half  of  the  return  cargo  for  the 
appellant,  the  appellees  may,  if  they  please, 
fill   her  up ;  and,   for  all   that  is  over  and 
above  their  one  half  of  her  burthen,  shall 
pay  freight  for  such  surplus,  (to  be  dis- 
600      tinguished  by  a  separate  bill  of  *lading 
signed  in  Hispaniola,)  at  the  rate  of  10 
per  cent,  on  the  sales,  or  a  tenth  part  of  the 
goods  here.    7.  That  the  appellees  shall  pay 
half  the  port  charges  in  Hispaniola,  and  the 
cargo  be  charged  with  no  more  commtssiona 
than  is  usually  paid  there  ;  and  should  the 
brig  be  loaded  fully  back  on  joint  account, 
the  cargo  to  be  delivered  here,   in  like  man- 
ner, upon  joint  account.    8.  That,  on  deliv- 
ery of  the  brig's  cargo  here,  or   in  any  safe 
port,  to  the  north  or  south,  in  the  United 
States,  the  appellees  shall  pay  the  appellant 
;f  1000,  continental  money,  provided  the  brig 
was  of  the  burthen  of  140  hogsheads  of  to- 
bacco ;  or,  in  that  proportion,  for  a  greater 
or  less  burthen. 

The  appellees,  agreeably  to  the  charter 
party,  loaded  the  brig  with  tobacco  in  due 
time,  and  wrote  to  M'George,  enclosing  him 
a  copy  of  the  charter  party,  and  apprizing 
him  that  they  had  promised  the  appellant, 
his  (M'George's)  good  offices  in  advising  the 
captain,  as  mentioned  in  the  charter  party. 
But  the  brig  was  not  got  ready  nor  sailed, 
before  the  9th  of  December,  1779. 
In  the  mean  time,  the  appellant  sold  his 
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moiety  of  the  adventure  to  Braxton;  and  the 
vessel  proceeded  to  Bustatia,  where  she  deliv- 
ered the  cargo;  thence  went  to  Hispaniola;  took 
in  a  load  of  West  India  produce ;  and  arrived 
safe,  with  it,  in  Virg'inia,  where  it  was  de- 
livered to  the  owners. 

A  controversy,  having*  arisen  between  the 
appellant  and  the  appellees,  relative  to  a 
difference  in  account  respecting^  some  Taffia 
rum,  which  the  appellant  alledg'ed  was  over- 
charged, the  appellees  sued  him  in  the  county 
court  of  Henrico,  and  recovered  the  whole 
amount  claimed. 

Upon  which  the  appellant  filed  a  bill  of 
injunction  in  the  high  court  of  chancery,  to 
be  relieved  as  to  the  overcharge  for  the 
Taffia,  and  stating  his  claims  upon  the  char- 
ter party  ;  which  he  said  had  t>een  violated 
by  the  appellees,  who  had  not  given,  as  he 
alleged,  the  directions  stipulated  for  to 
M*George  and  Douglass,  when  required  by 
him  ;  in  consequence  of  which,  he  had 

601  been  obliged  to  sell  to  Braxton  *at  a 
loss,  and  prays  that  the  damage  may 

be  ascertained  by  a  jury.  The  appellees,  by 
their  answer,  insist  upon  the  letter  of  the 
charter  party  ;  deny  that  there  were  any  other 
stipulations,  than  those  contained  in  it ;  and 
say  that  they  have  fully  performed  the  latter. 

The  court  of  chancery  at  first  dissolved  the 
injunction  except  as  to  the  excess  alleged 
for  the  Taffia,  but,  upon  the  hearing,  dis- 
missed the  bill  with  costs ;  and  Love  has 
appealed  to  this  court. 

The  appellant  sets  up  two  claims : 

1.  Compensation  for  damages  sustained, 
in  consequence  of  the  sale  to  Braxton. 

2.  Deduction,  from  the  verdict  in  Henrico 
court,  on  account  of  a  supposed  overcharge 
for  Taffia  rum. 

In  support  of  the  first,  it  is  alleged,  that 
the  appellant  was  entitled  to  the  active 
services  of  M'George  and  Douglass  in  the 
West  Indies,  in  consideration  of  his  having 
relinquished  his  right  to  further  freight 
upon  the  return  cargo  ;  and  that  the  failure 
of  the  appellees  to  furnish  instructions  for 
that  purpose  obliged  him  to  sell  to  Braxton 
at  a  sacrifice,  which  produced  a  loss,  that 
should  be  compensated  for. 

The  claim,  to  the  services,  was  endeavored 
to  be  maintained,  1.  By  the  assertion,  that 
th<*re  were  verbal  stipulations,  to  that  effect, 
superadded  to  the  charter  party.  2.  By  in- 
ternal evidence  to  be  derived  from  the  char- 
ter party. 

The  just  remark,  to  the  first  assertion,  is, 
that  there  is  no  proof  of  the  verbal  stipula- 
tions ;  for  the  answer  of  the  appellees  denies, 
that  there  were  any  such  ;  and  it  stands  un- 
contradicted by  any  fact,  or  witness,  in  the 
cause :  which  destroys  the  appellant's  pre- 
tentions, upon  that  score. 

The  second  assertion  is  equally  unfounded. 
For  it  is  not  true,  that  the  charter  party  con- 
tains internal  evidence  of  a  right  to  such 
services,  from  M'George  and  Douglass,  as  it 
only  stipulates  for  their  good  offices  in  advis- 
ing the  captain,  and  not  for  their  agency  on 
behalf  of  the  appellant.  For  the  captain 
was  to  be  his  agent ;  and  was  to  conduct 
every  thing  relating  to   his  interest. 

602  M'George  and  Douglass  *to  do  nothing 
more  than  give  advice  :  which  it  does 

not  appear  was  ever  refused. 
But  the  whole  argument,  for  the  appellant, 


upon  his  supposed  right  to  freight  for  the 
return  voyage,  and  the  relinquishment  of  it, 
being  the  consideration  for  the  ulterior  serv- 
ices of  M'George  and  Douglass,  is  miscon- 
ceived and  without  foundation.  For  it  was 
all  one  voyage,  that  is  to  say,  a  voyage  from 
Virginia  to  Curracoa  or  St.  Eustatia  ;  from 
thence  to  Hispaniola ;  and,  from  Hispaniola, 
back  to  Virginia,  or  some  northern  or  southern 
port  in  the  United  States :  and  the  only 
freight,  which  the  appellees  were  to  pay, 
was  the  half  of  the  outward  cargo,  and  the 
;flOOO  continental  money  (both  which  were 
received,  the  first  in  Kustatia,  and  the  other 
by  the  Henrico  verdict),  unless  the  captain 
declined  to  purchase  a  return  cargo,  and  the 
appellees  filled  up  the  residue  of  the  vessel ; 
in  which  case,  they  were  to  pay  freight,  in 
the  words  of  the  charter  party,  for  "all 
above,  their  one  half."  Which,  necessarily, 
implies,  that  they  were  not  to  pay  any  thing 
more,  for  their  own  half  outward,  or  inward. 
The  same  observation  applies  to  the  passage 
from  Curracoa  or .  Sustatia  to  Hispaniola  ; 
for,  in  that  case  too,  additional  freight  was 
to  be  paid  by  the  terms  of  the  articles  of 
affreightment:  So  that,  in  every  instance, 
where  it  was  intended,  it  is  expressly  pro* 
vided  for  in  the  charter  party,  thereby 
affording  an  irresistible  inference,  that  it 
was  to  be  paid  in  no  other  case.  For  had  it 
been  otherwise,  it  would  have  been  declared, 
and  not  left  to  such  obvious  implication, 
from  the  excepted  cases. 

It  was  said,  however,  that  Love  would 
have  acted  absurdly  in  suffering  his  vessel 
to  go  to  Hispaniola,  out  of  her  way,  at  addi- 
tional risk,  and  bring  back  the  return  cargo, 
without  any,  or  very  little  freight ;  and  if  he 
submitted  to  it,  it  must  have  proceeded  from 
hardship  and  oppression,  on  the  part  of  the 
appellees.  On  which  it  is  to  be  remarked, 
in  the  first  place,  that  the  increase  of  dis- 
tance, and  the  additional  risk,  if  there  was 
any,  were  compensated  for  in  the  stipulated 

freight.  But  suppose  it  were  other- 
603      wise,  how  *would  that  alter  the  case  ? 

For  still  the  existing  contract  was 
actually  made  :  and  whether  wisely,  or  un- 
wisely, is  of  no  consequence  to  the  decision  ; 
for  it  is  the  business  of  the  court  to  decide 
what  the  contract  is,  and  not  to  speculate 
upon  the  prudence,  or  imprudence,  of  the 
parties  in  the  transaction.  Much  less  have 
we  to  do  with  the  hardship  of  the  contract, 
if  there  had,  in  fact,  been  any.  For  it  is  not 
the  appellees,  who  come  into  a  court  of  equity 
to  enforce  a  hard  bargain  which  the  court 
might  or  might  not  have  decreed,  according 
to  circumstances ;  but  it  is  the  appellant,  who 
comes  to  complain  of  the  hardship,  and  to 
ask  relief,  as  far  as  it  suits  himself,  but  to 
insist  upon  the  contract  in  other  respects, 
with  an  alteration  of  the  terms  of  it,  to  the 
great  disadvantage  of  the  appellees.  A 
solecism  which  a  court  of  equity  will  never 
tolerate ;  for  if  the  appellant  might  have 
resisted  the  whole  contract,  upon  the  ground 
of  hardship,  in  a  suit  against  himself  why 
may  not  the  appellees  resist  the  alteration 
upon  the  same  ground  ?  But  there  was,  in 
fact,  no  hardship  in  the  case ;  for  Nicolson 
proves  that  there  was  nothing  oppressive  in 
the  articles ;  and  that  the  appellees  had 
chartered  several  other  vessels  upon  more 
advantageous  terms. 
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The  result  is,  that  the  whole  foundation  of 
the  claim  fails;  and  the  claim,  itself,  falls 
with  the  foundation. 

But  were  it  otherwise,  it  is  not  proved,  that 
there  was  any  loss  sustained,  by  the  sale  to 
Braxton.  For  the  appellant  sold  all  his 
advantages  in  the  adventure ;  which  included 
every  benefit  to  arise  from  it ;  and  it  is  not 
shewn  that  the  price  was  inadequate. 

There  is  another  view  of  the  subject,  how- 
ever, which  deserves  consideration.  How 
can  the  appellant  come  into  a  court  of  equity, 
to  complain  of  a  breach,  by  the  adversary 
party,  of  a  contract,  which  he  has  violated 
himself  ?  For,  by  the  terms  of  the  charter 
party,  the  brig  was  to  be  ready  for  sea,  on  the 
20th  of  September ;  but  she  did  not,  in  fact, 
depart,  until  the  9th  of  December,  almost  three 
months  afterwards,  and  then,  probably, 
604  with  increased  danger  of  ^capture.  It 
is  plain,  under  these  circumstances, 
that  the  appellant  could  not  have  recovered, 
even  at  law,  upon  a  breach  of  the  charter 
party  by  the  appellees,  if  there  had  been  one, 
as  he  could  not  have  averred  performance  on 
his  own  part.  For  it  is  not  a  case  of  mutual 
independent  covenants,  upon  which  either 
party  may  sue,  without  shewing  performance 
by  himself  ;  but  performance,  on  one  side,  is 
the  consideration  for  performance,  on  the 
other ;  so  that  neither  could  the  appellees 
have  supported  an  action  against  the  appel- 
lant, for  not  sailing  at  the  appointed  time, 
without  shewing  that  the  tobacco  had  been 
shipped ;  nor  could  the  appellant  have  sus- 
tained a  suit  at  law  against  the  appellees,  for 
a  breach,  if  there  had  been  one,  as  to  the  serv- 
ices of  M*6eorge  and  Douglass,  without 
shewing  that  the  vessel  had  sailed  at  the  pre- 
scribed period. 

But  if  this  be  so  at  law,  the  case  is  much 
stronger  in  equity.  For  he  who  comes  into 
a  court  of  equity,  to  ask  relief,  must  be  able 
to  shew  that  he  has   done  it  himself. 

The  claim  for  the  supposed  overcharge  for 
the  Taffia  rum,  was  properly  disallowed  by 
the  chancellor  at  the  final  hearing  of  the 
cause ;  and,  upon  the  whole,  the  court  dis- 
covers no  error  in  the  decree :  which  is 
unanimously  affirmed 


605     *Cary,  &c.   Executors  of  Ambler,  &c. 

V.  Macon  &  al. 

lOctober,  1808.] 
Executors*— Paper  Money  Age— DeMts   and  Credits 
ShoMld  Be  SUted  In  Due  Order  of  Time— Scnllns.t— 

During  tbe  paper  money  age,  all  sums  of  debit  and 
credit  in  the  executor's  administration  account, 
ought  to  be  stated  in  due  order  of  time,  and  to 
stand  as  nominally  entered,  without  scaling 
when  the  executor  is  debtor,  but  when  there  Is  an 
excess,  it  should  be  scaled. 
Same— Same— SMBe—CeM  at  Bar.— And.  where  the 
executor  kept  a  general  adminiatiwtlon  account ; 
and  a  separate  account  for  monies  borrowed  by 
him  from  the  estate:  and,  in  the  latter,  entered  a 
sum  of  sterling  money  received  in  February  1777, 
which  he  converted  into  current  money  at  the 
exchange,  and  annually  carried  the  interest  into 
the  administration  account:  This  separate  account 
should,  on  his  death  In  1780.  be  Incorporated,  at 
the  proper  dates,  into  the  administration  account; 
which  should  then  be  closed:  the  interest  and 
commissions  set  against  each  other;  and  the  bal- 
ance, upon  them,  carried  into  the  body  of  the 
administration  account;  and.  if  the  balance  then 

*Bxecutors  and  Administrators.— See  monographic 
note  on  "Executors  and  Administrators'*  appended 
to  Rosser  v.  Depriest,  6  Qratt.  6. 

tScallng.— The  principal  case  is  cited  in  Estill  v. 
McClintlc.  11  W.  Va.  411. 


due,  upon  the  administration  account  should  be 
only  equal  to,  or  less,  than  the  specie  moaey 
borrowed,  such  balance  should  be  regarded  as 
specie:  but  if  it  exceed  the  money  borrowed,  the 
excess  should  be  scaled. 

Same— Depreciation  between  First  and  5eooad  Deposit 
of  Money.— If  the  executor  deposited  money  in  tiie 
loan  office  in  February  1778;  drew  it  out  in  April 
1779;  and  deposited  it  again  on  the  same  day.  he 
should  be  allowed  the  nominal  amount  of  the 
deposit,  notwithstanding  the  great  depreciation 
between  the  first  and  second  deposit. 

5ame— Collactlon  off  Part  of  /loney  for  Sales— Resldoe.- 
If  the  executor  sold  tobaccos,  made  on  the  testa- 
tor's lands,  to  merchants  in  England,  and  collected 
part  of  the  money  only,  the  residue  belongs  to 
the  devisees,  who  are  to  pursue  the  debtors,  with- 
out recourse  to  the  executor. 

Sams— Administration  AcooMots— Dtocrfanlaatlon  A^ 
counts— Devisees.— Where  the  executor  enters  the 
profits  of  the  testator's  lands  in  his  admlnistratioo 
account,  it  is  right  that  discrimination  account& 
should  be  extracted  from  them  by  the  commis- 
sioner, in  order  to  shew  each  devisee's  proportion 
of  debits  and  credits. 

Settlement  of  Bstato— Direction  Tliat  Goods  He  Sold 
for  Pamlly—Bffect.— Where  the  testator  directed 
that  the  new  goods  in  his  house,  and  those  he  had 
ordered  from  Europe,  should  be  disposed  of  for 
the  use  of  the  family,  in  the  same  manner  as  if 
he  were  living,  no  account  should  be  taken  of 
them  in  the  settlement  of  his  estate. 

Same— Lease  for  Years- Valiie.—lf  the  tesUtor  owned 
a  lease  for  years,  it  is  to  be  charged  at  the  price  it 
would  have  produced  if  it  had  been  sold  at  bis 
death;  and  not  according  to  an  estimated  rent, 
valued  upon  the  principle  of  annuities. 

Same -Same— Exposed  to  Enemy  daring  War— Inter* 
est$— And,  if  the  leased  premises  were  exposed  to 
the  enemy,  interest  should  not  accrue,  upon  the 
price,  until  after  the  war. 

Same  — Lottery  Tickets  Unpaid  for— Upoa  What 
Charged.— Where  the  testator  had  bought  some 
tickets  in  Byrd's  lottery,  but  had  not  paid  for 
them,  the  tickets  passed  by  the  residuary  clause  of 
his  will;  but  the  personal  estate  was  chargeable 
with  the  price  of  them. 

Personal  Property  Destroyed  by  Army— Liability  ef 
Heir— Statute.— The  heir  was  not  liable,  under  the 
act  of  1748.  for  stocks  of  cattle.  Sec,  destroyed  by 
the  British  army. 

Executors— Commissions  on  Collectloos— Case  at  Bar.— 
If  the  testator  devises  his  bonds  to  two  of  his 
infant  children:  one  of  whom  dies  during  his 
minority;  and  the  other  comes  of  age,  and 
receives  the  specialties  from  the  executor:  part 
of  which  he  collects  :  he  shall  be  allowed 

606      *a  commission  on  the  money  collected,  and 

the     rest   of   the   bonds  shall   be  divided 

between  him  and  the  representatives  of  the  other. 

Same— Refusal  to  Take  Legacy  durinir  War— Interest - 

Case  at  Bar.- Where  the  husband  of  a  legatee 
declined,  during  the  revolutionary  war.  to  take 
her  legacy  when  offered  by  the  executor,  partly 
in  certificates  and  partly  in  money,  saying  that 
he  had  rather  it  .should  remain  in  the  hands 
of  the  executor  .until  the  surviving  son  of  the  tes- 
tator came  of  age.  interest  was  thereby  suspended: 
and  the  surviving  son  will  be  allowed  a  year  after 
he  comes  of  age,  to  look  into  his  affairs,  before 
the  legacy  will  begin  to  carry  Interest  again. 

Same— Deylses— Interest— Case  at  Bar.— And  the  same 
rule  will  apply,  as  to  interest  upon  the  other 
claims  of  the  husband  in  right  of  his  wife,  against 
the  surviving  son,  in  consequence  of  his  having 
received  the  estate  from  the  executor. 

Wills— Devises— Interest— Case  at  Bar.- If  the  testator 
devises  £1000  a  piece  to  his  two  infant  daughters, 
to  be  paid  at  age  or  marriage;  but,  if  either  die, 
her  legacy  to  go  to  her  sister:  and  one  of  them 
dies  during  infancy,  the  legacy  left  her  is  dae 
Immediately,  and  will  carry  interest  from  one 
year  after  her  death. 

Payment  by  Husband  In  Part  of  Bequest  to  Wife- 
Application.- Where  the  husband  gave  a  receipt 

JWar— interest.— In  Harmanson  v.  Wilson,  11  Fed. 
Cas.  540,  it  is  said :  "Ujpon  authority,  as  presented 
in  the  Virginia  cases  of  McCall  v.  Turner.  1  Call  1S3: 
Brewer  v.  Hastie,  8  Call  S8:  Ambler'g  Bx*r9  v.  Maeon. 
4  Call  605;  Tucker  v.  Watson,  6  Am.  Law  Beg.  290; 
and  the  series  of  acts  of  assembly  by  which  this 
state  has  expressly  and  continuously,  from  the 
beginning,  preserved  to  her  juries  a  dlscretlon2U'y 
power  over  the  subject  of  interest  on  money.— we 
may  assume  the  law  of  this  commonwealth,  as 
between  citizens  thereof,  to  be,  that  interest  during 
a  period  of  war  may  be  disallowed  by  a  jury  or  a 
court  without  breach  of  contract"  See  also,  cltinr 
the  principal  case,  Roberts  v.  Cocke,  S8  Oratt  290: 
foot-note  to  Brewer  v.  Hastie,  8  Call  22. 
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for  £900,  in  part  of  the  bequest  to  his  wife,  the 
payment  shall  be  applied  to  the  principal,  and 
not  to  the  interest. 

Executors— Devise  off  Estate  on  Condition  Tiist  Devisee 
Abide  by  Settlement  of  Surviving  Executor— Elf ect.— 
If  the  testator's  widow,  who  was  one  of  the  execu- 
tors, devises  her  estate  to  her  daughter  on  condi- 
tion that  she  abide  by  such  settlement  of  her 
husband's  estate,  as  the  survivinsr  executors  shall 
make:  and  the  surviving  executors  make  a  settle- 
ment, the  daughter  will  be  bound  by  it. 

Devises— Case  st  Bsr.— if  the  testator  devises  his 
furniture  to  his  wife  for  life,  and  after  her  death 
to  one  of  his  sons,  who  dies:  and  subsequently,  the 
wife,  at  her  death,  leaves  the  furniture  in  one  of 
the  houses  beloufiriuff  to  the  surviviuff  son,  who. 
upon  comlufiT  of  a?e,  takes  possession  of  the  house, 
he  is  not  to  be  charged,  in  money,  for  the  furni- 
ture; but  has  a  rlffht  to  deliver  it,  long  after  he 
took  possession  of  it,  to  the  representative  of  his 
deceased  brother. 

LInblllty  of  Children  for  Bosrd  to  Estate  of  Their 
Mother.— Whether  a  mother,  dnrinff  her  lifetime, 
charged  her  children  with  board  or  not,  it  will  be 
allowed  her  estate,  after  her  death. 

Commissioners— Ststement  of  Accounts— Decree.— The 
commissioner  is  bound  to  state  the  accounts, 
according  to  the  decree  of  the  court  of  appeals; 
and  cannot  charge  the  appellant  with  any  loss 
sustained,  or  supposed  to  be  sustained,  by  the 
appellee,  in  consequence  of  the  principles  on 
whlcli  the  account  was  directed,  in  relation  either 
to  depreciation  or  interest 

A|>pell«te  Practice— Accounts  of  Commissioner— Case 
at  Bar.— Where  the  accounts  have  been  discussed, 
for  a  lonff  time,  in  the  coart  of  chancery  before 
and  after  the  appeal;  and  have  become  intricate 
from  the  manner  of  stating  them:  if  a  bill  of 
review  be  applied  for  to  the  last  decree  of  the 
court  of  chancery,  purporting  to  be  made,  in  con- 
formity to  the  decree  of  the  court  of  appeals:  and 
leave  to  file  the  bill  be  refused:  the  court  of 
appeals  will  correct  what  is  erroneous  in  the 
report  of  the  commissioner,  acting  under  its  own 
decree,  and  affirm  the  residue,  in  order  to  prevent 
further  delay,  although  the  affirmance  may  possi- 
bly be  injurious  in  some  instances. 

In  a  suit  broug'ht,  in  the  high  court  of 
chancery,  by  William  H.  Macon,  as  adminis- 
trator of  Sarah  Macon  his  wife,  and  of  Mary 

Ambler  the  widow  of  EMward  Ambler, 
607      against  *the   surviving    executors  of 

the  said  Edward  Ambler,  the  exec- 
utors of  Robert  Carter  Nicholas,  and 
John  Ambler,  the  case  appeared  to  be  as  fol- 
lows: 

Edward  Ambler  died,  in  1768,  seized  in  fee 
of  an  estate  in  Jamestown  ;  a  plantation, 
not  far  from  thence,  on  Powhatan  swamp ; 
ac  estate  in  Hanover  called  the  Cottage ;  a 
plantation  in  Louisa ;  and  a  moiety  of  an 
estate  at  West  ham,  (the  other  moiety  of 
which  belonged  to  Robert  Carter  Nicholas)  ; 
and  possessed  of  a  lease  for  years,  from  the 
govemour,  of  a  farm  on  the  main  land  near 
Jamestown. 

By  his  will  he  devised.  To  his  wife,  the 
said  Mary  Ambler,  duing  widowhood  and  in 
lieu  of  dower,  his  Jamestown  estate,  together 
with  the  slaves,  stocks  and  furniture  thereon, 
and  one  fifth  of  the  nett  profits  of  the  rest  of 
his  estate :  To  his  two  daughters,  Sarah  and 
Mary,  ;^1000  each,  to  be  paid  when  they  should 
respectively  marry,  or  attain  the  age  of 
twecty-one  years ;  and,  in  case  of  the  death 
of  either  of  them,  unmarried  and  under  age, 
the  legacy  of  the  one  so  dying  to  go  to  the 
survivor ;  both,  in  the  mean  time,  to  be  main- 
tained out  of  his  estate :  To  his  son  John 
Ambler,  his  lots  in  York,  and  his  lands  in 
LK>uisa  and  Hanover,  with  the  slaves,  stocks, 
Ac.  thereon,  and  half  his  debts  after  satisfy- 
ing legacies  :  To  his  son  Eklward  Cary  Am- 
bler, his  moiety  of  the  Westham  estate,  and 
of  the  slaves  and  stocks  thereon  ;  the  lease 
on  the  main  ;  the  Powhatan  plantation  ;  and 
the  remainder,  after  the  death  of  his  wife,  in 


the  Jamestown  estate,  together  with  the 
slaves,  stocks  and  furniture  on  the  premises 
so  devised  to  him  ;  the  other  half  of  his 
debts  ;  and  the  residue  of  his  estate  not  spe- 
cifically devised,  except  the  new  goods  he 
might  leave  in  his  house,  and  those  he  had 
written  for  ;  which  were  to  be  disposed  of  for 
the  use  of  the  family  and  plantations  in  the 
same  manner,  as  if  he  were  living.  Of  this 
will,  he  appointed  his  wife,  Jaquelin  Ambler, 
Robert  Carter  Nicholas,  John  Blair,  jr.  and 
Wilson  M.  Cary,  executors,  and  made  them 
guardians  of  his  children  ;  but  Jaquelin  Am- 
bler was  not  to  be  executor  of  any  debt  he 
might  owe  at  the  testator's  death. 
606  *The  five  executors  all  qualified  ;  but 
Robert  Carter  Nicholas  was  the  acting 
executor ;  and  kept  an  account  of  his  trans- 
actions. 

Mary  Ambler,  the  widow,  took  possession 
of  the  Jamestown  estate,  with  the  slaves, 
stocks  and  furniture  thereon.  She  removed 
to  the  Cottage  in  Hanover  about  the  year 
1777,  and  continued  there  until  her  death. 
During  all  her  lifetime,  she  intermeddled 
with  the  estates,  taking  wood,  tobacco,  pro- 
visibns,  &c.  as  she  pleased  ;  and  keeping  pos- 
session of  a  slave  by  the  name  of  George, 
which  was  not  devised  to  her. 

The  testator's  daughter  Mary  died  an  in- 
fant, and  unmarried,  on  the  31st  of  October, 
1768,  about  a  month  after  his  death. 

Krdward  Cary  Ambler,  the  son,  made  his 
will  on  the  5th  of  March,  1775,  being  then 
sixteen  years  of  age  and  died  an  infant,  be- 
fore the  11th  of  September  in  that  year ;  hav- 
ing by  his  will,  of  which  he  left  Robert 
Carter  Nicholas  executor,  devised  all  his 
monies,  debts  and  liquors  to  his  mother. 

The  British  army,  under  lord  Cornwallis, 
committed  great  ravages  at  Jamestown,  the 
main,  and  Powhatan,  destroying,  among 
other  things,  all  the  stocks  of  cattle,  &c.  be- 
longing to  those  places. 

Robert  Carter  Nicholas  died  in  the  year 
1780. 

Mary  Ambler  died  in  May  1781,  and  de- 
vised all  her  estate  to  trustees  for  the  use  of 
her  daughter  Sarah  for  life,  with  remainder 
to  the  daughters  of  the  said  Sarah ;  but, 
upon  condition,  that  the  legatees  should 
abide  by  such  settlement,  as  her  husband's 
executors  should  make  with  regard  to  her 
proportion  of  the  annual  profits  of  his  estate, 
as  his  affairs  had  unavoidably  been  thrown 
into  great  confusion  by  the  war,  and  her  re- 
moval to  Hanover,  so  that  a  regular  settle- 
ment could  not  be  made  by  the  executors. 

Mary  Ambler  had  settlements  with  Robert 
Carter  Nicholas,  the  acting  executor,  to  the 
31st  of  March,  1773 ;  but  the  public  commo- 
tions prevented  any  further  adjustments  be- 
tween them. 
609  *In  pursuance  of  the  will  of  Mary 
Ambler,  two  of  the  surviving  execu- 
tors of  £Mward  Ambler,  that  is  to  say, 
Jaquelin  Ambler  and  John  Blair,  settled  the 
accounts  of  Bdward  Ambler's  estate,  with 
Mr.  Nicholas  and  herself  (except  as  to  her 
fifth  of  the  profits  of  the  Louisa  and  West- 
ham  plantations,  which  was  postponed  for 
future  investigation,)  and  found  a  balance 
against  her  of  ;f  1492. 6.  5. 

Robert  Carter  Nicholas,  as  acting  execu- 
tor of  Bdward  Ambler  in  the  years  1771, 1772, 
1773,  drew  several  sums  of  sterling  money, 
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from  Samuel  Athaws,  in  England  ;  which  he 
entered,  with  the  exchange,  in  a  separate 
account,  upon  his  books,  as  borrowed  by  him, 
of  the  estate,  on  his  own  private  account ; 
and,  in  February  1777,  he  drew,  from  Norton 
&  Sons,  of  that  country,  another  sum  of 
;f  1000  sterling;  which  he  entered  in  the  same 
account,  and  in  the  same  manner.  The 
amount  of  these  transactions,  to  June  1780, 
(exclusive  of  the  administration  account,) 
was  ;f 2590  Virginia  money. 

On  the  30th  of  January,  1778,  Robert 
Carter  Nicholas  put  the  proceeds  of  some 
debts  collected  by  him  into  the  state's  loan 
office,  and  took  certificates  for  them  ;  but,  on 
the  22d  of  April,  1779,  he  credited  the  estate 
with  the  principal  and  interest,  as  then 
received  from  the  loan  office.  On  that  day, 
however,  he  put  £2000  (which  probably 
comprehended  the  other,)  into  the  same  office, 
took  a  certificate  for  it ;  and  charged  the 
nominal  amount  to  the  estate. 

On  the  2Sth  of  March,  1779.  William  H. 
Macon  intermarried  with  Sarah  Ambler,  the 
surviving  daughter  of  Edward  Ambler ;  and, 
within  a  day  or  two  afterwards,  Robert 
Carter  Nicholas,  wrote  him  that  he  wished  to 
pay  her  fortune ;  but  left  it  to  himself  to 
receive  it,  or  not :  adding,  "what  I  thought 
incumbent  on  me,  as  one  of  the  ladies'  guard- 
ians, was  to  be  provided  for  the  payment  in 
time :  which  I  have  done  in  loan  office  certif- 
icates and  money ;  which  I  have  reserved 
for  some  time  for  the  special  purpose.  I  sup- 
pose you  will  not  stand  upon  my  making  a 
formal  tender ;  and  should  therefore 
610  be  glad,  if  you  would  signify  to  *me 
your  inclination  by  a  line  or  two.** 
To  which,  Macon,  on  the  30th  of  March,  1779, 
answered  as  follows,  **I  received  your  very 
obliging  letter  of  the  27th  inst.,  wherein  you 
inform  me  it  would  be  convenient  for  you  to 
pay  Mrs.  Macon*s  fortune.  As  our  currency 
has  depreciated  in  so  great  a  degree  since 
Mr.  Ambler's  death,  it  has  in  my  opinion 
become  inadequate  to  the  intentions  of  his 
will.  Unless  our  paper  currency  should 
become  of  much  greater  value  than  it  is  at 
present,  I  think  it  best  not  to  receive  it,  but 
to  let  it  remain  in  your  hands,  until  Mr.  John 
Ambler  arrives  to  a  lawful  age ;  then  I  am 
persuaded  we  shall  settle  it  to  our  mutual 
satisfaction.** 

There  were  some  new  goods  in  the  house 
at  Jamestown,  when  Edward  Ambler  died ; 
and  those  which  had  been  ordered,  by  him, 
arrived,  after  his  death. 

It  does  not  appear  that  Mary  Ambler  had, 
in  her  lifetime,  made  any  charge  against  her 
children  for  board,  although  the  daughters 
constantly,  and  the  sons  sometimes,  lived 
with  her  ;  but,  after  her  death,  the  surviving 
executors  of  Edward  Ambler  introduced  it 
into  the  account  settled  by  them,  although 
the  will  of  Edward  Ambler  had  not  subjected 
his  estate  to  the  maintenance  of  his  sons. 

John  Ambler  became  of  age  in  1783,  and 
took  possession  of  his  estates.  After  which 
he  received,  from  the  executors  of  Robert 
Carter  Nicholas,  ^^1750,  and  all  the  bonds 
still  due:  some  of  which  he  collected,  but 
the  rest  remained  unpaid  at  the  hearing  of 
this  cause.  He  made  several  payments  on 
account  of  the  legacies  left  his  sisters  :  Two 
of  which  were  expressed  to  be  in  part  of  the 
principal ;  but  the  other  was  in  these  words. 


(< 


Received  of  John  Ambler,  esq.  two  hundred 
pounds  current,  in  part  of  her  father's 
bequest  to  my  late  wife  Sarah.  Witness  my 
hand  this  twenty-sixth  day  of  August,  one 
thousand  seven  hundred  and  eighty-nine. 
W.  H.  Macon." 

Sarah  Macon,  the  plaintiff's  wife,  left  one 
daughter. 

When  Mary  Ambler  died,  the  furniture 
devised  to  her  for  life,  was  at  the  Cottage ; 
and  remained  there  after  John  Ambler  took 
possesssion  of  the  estate. 

611  *At  the  death  of  Robert  Carter  Nich- 
olas, there  was  a  balance  still  due  from 

Athaws,  and  another  from  Norton  A  Sons : 
Neither  of  which  was  collected  afterwards. 

The  principal  object  of  this  suit  was  to 
recover  the  two  legacies  of  £1000  each, 
devised  to  the  testator*s  daughters ;  EMward 
Cary  Ambler's  moiety  of  the  debts,  his 
liquors  and  monies,  including  the  profits  of 
his  estate  during  his  lifetime ;  two-thirds  of 
the  stocks  and  plantation  utensils  upon  the 
lands  devised  to  him ;  two-thirds  of  the 
furniture  devised  to  Mary  Ambler,  for  life ; 
two-thirds  of  the  lease  of  the  farm  on  the 
main  ;  and  Mary  Ambler's  fifth  of  the  nett 
profits  of  her  husband*s  estate,  with  the 
supplies  directed  by  his  will. 

The  court  of  chancery  referred  the  accounts 
to  a  commissioner;  who  reported,  1.  A  separate 
account  of  the  profits  of  the  Westham  estate. 
2.  An  account  of  the  legacies  devised  to  the 
daughters,  with  interest  upon  that  to  Mary, 
from  the  day  of  her  death,  and  on  that  to 
Sarah,  from  the  day  of  her  marriage;  the  ;f  200, 
paid  on  the  26th  of  August,  1789,  being 
applied  to  the  interest.  3.  The  adminis- 
tration account  of  Robert  Carter  Nicholas, 
according  to  his  own  books,  except  that  he 
did  not  extend  to  his  credit,  the  certificates 
for  the  monies  deposited  in  the  loan  ofiice : 
This  account  included  the  profits  of  the  sons' 
estates;  but  two  others,  called  discrimina- 
tion accounts,  were  extracted,  from  it,  by 
the  commissioner,  against  Edward  Cary 
Ambler  and  John  Ambler,  in  order  to  ascer- 
tain the  respective  rights  and  responsi- 
bilities of  each  of  them.  4.  The  private 
account  of  Robert  Carter  Nicholas,  for  the 
money  borrowed  by  him,  as  entered  on  his 
books,  to  November  1779 ;  and  charging  him 
with  interest  upon  the  balance  from  that 
year.  5.  An  account  of  the  tobacco  annually 
made  upon  the  estates ;  by  which  it  appeared 
that  no  credit  was  given  by  the  executor  for 
a  crop  which  the  commissioner  supposed  had 
been  made  in  1777. 

The     court     of     chancery      recommitted 

the    report    to      the     commissioner;   who 

made  several  successive  reports,  and 

612  ^statements,  under  the  directions  of 
the  judge;  to  which  exceptions  were 

filed,  but  the  result  was  a  decree,  1.  That 
the  settlement  made  by  the  surviving  exec- 
utors of  Edward  Ambler  pursuant  to  the 
will  of  Mary  Ambler  should  not  bind  the 
plaintiff.  2.  That  Robert  Carter  Nicholas 
should  be  charged  with  the  money,  borrowed 
by  him  of  the  estate  on  his  private  account, 
as  specie ;  and  should  be  disallowed  credit 
for  the  nominal  amount  of  the  certificates,  of 
the  22d  of  April,  1779,  for  the  money  put 
into  the  loan  office.  3.  That  John  Ambler 
should  be  charged,  with  a  moiety  of 
the  new  goods  and  of  those  which  had  been 
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ordered  by  the  testator ;  with  a  moiety,  in 
money,  of  the  l)onds  received  by  him  from 
the  executors  of  Robert  Carter  Nicholas; 
with  two  thirds  of  the  stocks 'destroyed  by 
the  British  army ;  with  two  thirds  of  the 
value  of  the  furniture  according*  to  an 
estimate  made  by  the  commissioner ;  with 
tifv'o  thirds  of  the  value  of  the  lease  on  the 
main,  upon  a  supposition  that  it  would  have 
rented  for  £30  per  annum,  and  the  value  of 
that  rent  calculated  upon  the  principle  of 
annuities :  and  with  board  to  his  mother 
when  he  lived  with  her  during  his  minority. 
4.  That  the  plaintiff  should  have  full  interest 
upon  the  legacies  to  the  daughters,  except 
that  of  Mary,  upon  which  it  was  to  be  sus- 
pended for  the  period  of  the  war,  and  the 
;f2O0  paid,  on  the  26th  of  August,  1789, 
applied  to  the  interest.  5.  That  an  issue 
should  be  made  up  to  try  whether  a  crop  of 
tobacco  was  made  in  1777. 

The  executors  of  Robert  Carter  Nicholas, 
and  John  Ambler  appealed  to  the  court  of 
appeals. 

Randolph,  for  Nicholas's  executors.  The 
money  borrowed  and  standing  in  the  pri- 
vate account  ought  to  be  scaled  ;  for  a  very 
hig-h  exchange  was  added,  and  the  amount 
credited  by  Mr.  Nicholas  in  current  money ; 
for  which  he  would  have  been  accountable, 
if  depreciation  had  not  been,  afterwards, 
provided  for  by  the  legislature ;  and,  as  he 
took  the  risque,  he  ought  to  have  the  advan- 
tag^e.  But  be  that  as  it  may,  whenever 
he  was  creditor  upon  the  administration 
613  '^account,  the  balance  ought  to  be 
applied  at  its  nominal  amount  against 
the  private  account.  The  nominal  amount, 
too,  of  the  certificates,  of  the  22d  of  April, 
1779,  should  be  allowed  the  executor  ;  for  the 
money  belonged  to  the  estate,  and 'the 
security  was  a  proper  one.  There  is  not 
the  slig-htest  evidence  of  any  tobacco  crop  in 
1777 ;  and  the  situation  of  the  country,  at 
that  time,  affords  a  strong  presumption  to 
the  contrary.  This  is  confirmed  by  the 
regularity  of  the  account  in  other  respects ; 
which  refutes  the  idea  of  an  omission  so 
important,  and  leads  to  the  inference,  that, 
if  there  was  such  a  crop,  it  was  blended 
with  those  of  other  years.  Besides  the 
settlement  made  by  the  surviving  executors, 
at  a  comparatively  recent  peri^,  contains 
none;  and  that  ought  to  be  adhered  to,  as 
Mrs.  Ambler  intended  it  for  the  benefit  of 
all  concerned,  from  an  avowed  conviction  of 
the  injustice  that  would  be  done,  by  any 
other  mode  of  adjustment. 

Call,  for  Ambler.  The  new  goods  ought 
not  to  have  been  charged  at  all ;  for  the  tes- 
tator intended  them  for  the  Indiscriminate 
use  of  the  family  ;  but,  if  they  were  to  be 
charged,  Mrs.  Ambler  should  have  been  deb- 
ited with  a  full  proportion  :  for  it  is  probable, 
that  she  used  most  of  them,  as  the  greater 
part  was  of  a  description  suited  to  her  wants. 
The  appellant  ought  not  to  have  been  charged 
in  money  for  the  whole  of  the  bonds  ;  but  for 
those  only  which  were  collected  by  him,  and 
the  rest  should  be  divided.  The  same  com- 
mission, too,  ought  to  be  allowed  him  upon 
his  collections,  as  would  have  been  allowed 
the  executors,  if  they  had  performed  the  serv- 
ice. The  appellant  was  not  liable  for  the 
stocks  destroyed  by  the  British  army  ;  for  the 
act  of  assembly  did  not  change  the  property 


in  them  ;  but  gave  him  the  increase  for  his 
care  and  pains,  and  rendered  him  liable  for 
ordinary  casualties  only  ;  not  for  those  aris- 
ing' from  supernatural  causes,  or  the  events 
of  war.  The  furniture  should  be  divided  ; 
and  the  commissioner  ought  not  to  have 
turned  it  into  money.    The  appellant 

614  was  liable  for  the  actual  *value  only  of 
two  thirds  of  the  lease  on  the  main  ; 

and  not  for  a  conjectural  estimate,  calculated 
upon  the  principles  of  annuities.  Interest 
was  not  due  upon  the  legacies  to  the  daugh- 
ters, until  John  Ambler  came  of  age ;  for 
Mary's  was  intended,  in  case  of  her  death,  to 
be  paid  at  the  same  time  with  the  other ; 
because  it  was  not  wanted  for  maintenance, 
as  that  was  provided  for  by  the  will,  and  there 
is  nothing  to  shew  that  the  testator  intended 
that  the  surviving  sister  should  receive  the 
former,  before  her  own.  Consequently  nei- 
ther was  payable,  or  subject  to  interest,  until 
the  marriage  of  Sarah  ;  and  then  the  tender 
made,  by  Mr.  Nicholas,  suspended  interest  to 
the  time  when  the  money  was  demanded. 
The  ;f200,  paid  in  August  1789,  should  be 
applied  to  the  principal ;  for  it  was  received, 
in  part  of  the  bequest ;  which  meant  the  cor- 
pus, and  not  the  interest. 

Wickham,  contra.  The  money  borrowed 
was  specie,  and  was  so  regarded  by  the  exec- 
utor himself;  who  kept  it  in  a  separate 
account,  to  denote  that  it  was,  in  its  nature, 
distinct  from  the  other  monies  belonging  to 
the  estate.  This  indeed  was  proper  ;  for  he 
received  it  in  sterling,  and  could  not  convert 
it  into  paper  money  for  his  own  convenience, 
but  Ought  to  account  for  the  specie  value, 
under  the  fifth  clause  of  the  act  of  assem- 
bly establishing  the  scale  of  depreciation. 
Chanc.  Rev,  148.  The  amount  of  the  certi- 
ficate, of  the  22d  of  April,  1779,  ought  not  to 
be  charged  to  the  estate  ;  for  the  money  was 
probably  drawn,  upon  the  former  certificates, 
for  some  object  of  the  executor,  which  failed, 
and  then  it  was  returned  to  the  loan  office  at 
a  great  loss,  from  the  intervening  deprecia- 
tion between  the  first  and  second  deposit. 
The  executor  ouf? ht  to  account  for  a  crop  of 
tobacco  in  1777  ;  for  it  is  incredible  that  none 
was  made.  The  settlement,  by  the  surviving 
executors,  did  not  bind  the  appellee,  as  it  was 
imperfect,  and  kept  open  for  further  consider- 
ation. The  new  goods  were  properly  charged 
to  the  sons ;  for  many  of  them  suited 

615  their  purposes ;  and  there  *is  no  proof, 
that  they  were  used  by  Mrs.  Ambler. 

As  John  Ambler  took  possession  of  the  bonds, 
and  kept  them  for  so  many  years,  he  must  be 
considered  as  having  collected  them,  or  been 
negligent ;  and,  in  either  view,  he  was  liable 
in  money,  without  commissions,  as  he  was  an 
Intromitter,  as  to  our  moiety.  It  was  right 
to  charge  him  also  with  the  stocks  destroyed 
by  the  British  army  ;  for  the  act  of  assembly 
is  positive,  that  'they  shall  be  kept  upon  the 
plantation,  and  that  the  heir  shall  be  liable 
for  losses.  Old  Virg.  laws,  166.  The  furni- 
ture was  properly  put  down  at  a  valuation,  as 
it  had  been  withheld  so  long,  and  must  have 
received  injury  from  time.  '  The  mode  of 
valuing  the  lease  on  the  main  was  unexcep- 
tionable ;  for,  as  it  had  not  been  sold,  some 
reasonable  estimate  was  to  be  made  ;  and 
there  was  probably  none  better,  than  that 
which  was  adopted.  Full  interest  was  due 
upon  the  legacies  to  the  daughters ;  for  the 
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devise  of  Mary's  to  her  sister  operated  as  an 
original  bequest ;  which  was  demandable 
immediately,  as  no  time  of  payment  was 
attached  to  it,  1  P.  Wms.  478  ;  and  the  inter- 
est was  not  suspended  either  by  the  war,  or 
the  alleged  tender.  Not  by  the  first,  for  the 
law  is  otherwise :  nor  by  the  second,  because 
no  actual  tender  was  made,  and  the  offer  was 
to  pay  certificates,  and  not  money.  The  ;f  200 
was  properly  applied  to  the  interest,  as  that 
was  part  of  the  bequest. 

The  court,  consisting-  of  PENDLETON, 
President,  LYONS,  Judge,  and  ROANE, 
Judge,  made  the  following  decree,  without 
any  preliminary  remarks. 

This  day  came  the  parties  by  their  counsel, 
and  the  court  having  maturely  considered  the 
transcript  of  the  record  of  the  decree  afore- 
said, and  the  arguments  of  counsel,  delivered 
the  following  opinion  : 

The  various  statements  of  accounts  by  the 

commissioner,  and  the  conflicting  opinions 

delivered  at  different  times  by  the  court  of 

chancery,  apparent  in  this  voluminous 

616  record,  •render  it  extremely  difiScultt  if 
not  impracticable,  to  pursue  and  decide 

on  each  particular  opinion :  this  court  will 
therefore  proceed  to  establish  some  general 
principles,  according  to  which  the  accounts 
are  to  be  adjusted. 

The  account  of  Robert  Carter  Nicholas, 
commencing  in  the  22d  page  of  the  commis- 
sioner's first  report,  ought  to  stand,  as  far  as 
it  goes,  with  the  smadl  corrections  made 
therein,  and  omitting  the  several  articles  of 
credit  for  interest  which  is  hereinafter  pro- 
vided for.  There  appears  no  satisfactory 
proof  or  reasonable  presumption,  that  any 
further  sum  of  money  or  quantity  of  tobacco 
came  to  the  hands  of  the  said  Nicholas,  than 
is  accounted  for.  The  claim  lor  an  omitted 
crop  of  tobacco  made  in  the  year  1777,  is 
merely  conjectural.  The  annual  crops  are 
estimated,  probably  near  the  truth  ;  but  of 
those,  part  were  carried  to  the  warehouses, 
and  part  kept  at  the  plantations,  without  even 
a  guess  at  the  quantity  of  each,  and  yet  all  the 
latter  is  admitted  to  have  come  to  the  hands 
of  John  Ambler,  after  being  carried  to  the 
warehouses.  Robert  Carter  Nicholas,  gives 
credit  for  tobacco  sold  Norton  in  1778,  and  in 
December  1779,  without  mentioning  the 
quantity  or  when  made  ;  and  there  seems  no 
reason  to  doubt  but  the  crop  claimed,  made 
prior  to  both,  was  included.  However,  if  the 
appellee,  or  John  Ambler,  shall  desire  it,  let 
an  issue  be  made  up  and  tried  whether  any 
and  what  quantity  of  tobacco,  and  of  what 
value,  came  to  the  hands  of  the  said  Nicholas, 
more  than  is  accounted  for,  and  if  any  found, 
to  be  added  to  his  debit.  The  articles  of  loan 
ofQce  certificates  and  of  cash  received  at  the 
treasury  to  be  extended  and  the  estate 
charged  with  one  thousand  five  hundred  and 
thirty-one  pounds,  the  amount  of  the  certifi- 
cates received  of  Ambler  and  Norton,  in 
January  1778.  That  what  is  called  the  pri- 
vate account,  stated  in  the  38th  page,  and 
the  annual  balances  of  the  Westham  account, 
commencing  in  the  8th  page  of  the  same 
report,  ought  to  be  incorporated  with  the 
said  general  account,  in  due  order  of  time, 
and  the  articles  of  all  to  stand  as  nominally 
entered,    without  scaling,    as  to    the 

617  said  Nicholas,   who  *was  a  debtor  dur- 
ing the  paper  era ;  but  to  be   scaled 


when  carried  to  the  accounts  of  the  estate, 
and  others  who  were  creditors  daring 
the  same  period.  That  Rot)ert  Carter  Nich- 
olas, ought  to  be  allowed  a  commission  of 
five  per  centum  on  all  his  receipts,  includ- 
ing those  in  the  Westham  and  private 
account ;  his  account  to  be  closed  at  the  end 
of  each  year,  and  interest  charged  on  the 
balance :  the  commissions  and  interest  to  be 
kept  in  a  separate  state  from  the  account 
till  its  close  in  June  1780,  and  then  the  bal- 
ance to  be  carried  to  that  account ;  and  if 
the  balance  then  due  from  the  said  Nicholas, 
shall  exceed  two  thousand  five  hundred  and 
ninety  pounds,  (the  specie  borrowed,)  the 
surplus  to  be  scaled  according  to  the  time 
when  such  excess  occurred :  but  if  the  bal- 
ance shall  be  that  only  or  a  lesser  sum,  it  is 
to  stand  as  specie,  being  so  much  unpaid  of 
a  specie  debt,  and  the  principal  is  to  bear  in- 
terest until  June  1789,  a  middle  month  of 
that  year  in  which  a  payment  was  made,  but 
no  particular  time  ascertained.  His  estate 
is  also  to  be  charged  with  a  moiety  of  one 
hundred  and  fifty-five  pounds  thirteen  shil- 
lings and  five  pence,  the  estimated  net  profitB 
of  the  Westham  estate  for  each  of  the  years 
1779,  1780  and  1781,  with  interest  from  the 
end  of  each  year,  to  June  1789,  when  the 
seventeen  hundred  and  fifty  pounds  paid  to 
John  Ambler,  being  deducted,  the  executors 
of  the  said  Nicholas's  will,  are  to  be  decreed 
to  pay  the  balance,  with  interest,  from  that 
time  till  payment  to  the  appellee  in  part  of 
his  claim. 

It  was  proper  for  the  commissioner  to  make 
the  discriminations  in  the  account  of  Robert 
C.  Nicholas,  which  was  kept  generally  with 
the  estate  of  the  testator,  but  the  following 
errors  in  making  it  ought  to  be  corrected, 
besides  the  sixty  pounds  for  Byrd's  tickets 
here  charged  to  John  Ambler,  but  afterwards 
properly  charged  to  the  estate,  to  wit : 

October  1770,  seventy  pair  of  shoes  charged 
to  John,  and  none  to  Edward  Cary,  when  it 
is  presumable  that  they  were  for  the  whole 
slaves.  The  commissioner  states  that  Ed- 
ward had  forty-two,  and  John  ninety.  One 
third  part,  therefore,  should  he  charged  to  the 
former,  and  two  thirds  to  the  latter. 
618  *The  same  occurs  in  May  1771,  in 
November  1772,  in  November  1773,  in 
November  1774,  and  in  January  1776,  and 
to  be  corrected  in  like  manner. 

January  1778,  five  pounds  eighteen  shil- 
lings and  three  pence,  paid  Harwood  for 
wOrk  at  Jamestown,  and  fifty-four  pounds 
nineteen  shillings  and  nine  pence,  for  sun- 
dries furnished  from  Westham,  charged  here 
to  John  Ambler,  but  should  have  been  to 
Mrs.  Ambler. 

Mrs.  Ambler  is  charged  by  Mr.  Blair  and 
Mr.  Jacquelin  Ambler,  with  rent  for  the 
land  and  hire  for  the  slaves  at  the  Cottage. 
She  was  therefore  to  pay  the  expense  of  feed- 
ing and  clothing  the  slaves,  their  levies  and 
taxes,  and  the  doctor  for  attending  them, 
and  the  taxes  on  the  stock  and  her  chariot, 
and  the  plate,  if  any  :  John  only  chargeable 
for  the  land  tax  and  his  riding  horse,  with 
his  servant  and  horse,  if  he  kept  such.  All 
other  of  the  foregoing  articles,  which  are 
here  charged  to  John,  are  to  be  charged  to 
Mrs.  Ambler,  as  are  also  the  several  articles 
for  corn  purchased,  for  sundries  furnished 
from  Westham,  and  sixty-two   pounds  ten 
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shilUng^s  cash,  paid  in  part  of  John's  board. 
She  was  entitled  to  the  crops,  and  if  any 
part  of  them  has  been  credited  to  John  Am- 
bler, it  is  to  be  corrected  and  transferred  to 
her  credit.  In  the  credits  of  the  account, 
besides  the  tobacco  sold  to  Norton,  here  cred- 
ited to  the  estate,  but  afterwards  rightly  to 
John,  so  much  only  of  the  money  drawn  for  to 
Robert  C.  Nicholas  and  Jacquelin  Ambler 
on  Athaws  and  Norton  &  Sons,  oug^ht  to  be 
credited  to  the  estate,  as  was  due  from  those 
merchants  to  the  testator,  including"  the  crop 
of  tobacco  of  1768,  shipped  in  1769,  the  goods 
imported  in  1769,  in  consequence  of  orders 
from  the  testator,  the  rings  and  the  premiums 
of  insurance  connected  with  them,  and  also 
the  money  received  by  Norton  &  dons  of 
Hindman  and  Company,  with  the  annual 
interest  arising  therefrom.  The  residue  of 
those  drafts  and  the  interest  thereon,  ought 
to  be  credited  to  Edward  Gary  and  John 
Ambler',  in  proportion  to  the  quantity  of 
tobacco  by  them  respectively  shipped, 

619  between    whom    severally,    'and  the 
merchants,  and  not  with  the  estate  or 

executor,  the  accounts  should  be  stated  from 
thenceforth,  giving  them  credit  for  the  pro- 
ceeds of  their  respective  tobaccos,  and  charg- 
ing each  with  his  proportion  of  the  said  sur* 
plus  drafts. 

It  is  just  to  proportion  by  the  ratio  adopted 
by  the  commissioner,  such  goods  as  were 
imported  for  the  slaves  and  plantation  use, 
and  his  charge  is  so  far  approved.  But 
thoug-h  he  reports  that  those  cannot  be  dis- 
criminated from  what  were  imported  for  the 
use  of  the  children,  if  the  invoices  are  pro- 
duced, the  nature  of  the  articles  will  point  it 
out,  and  the  amount  ought  to  be  deducted 
and  charged  to  the  estate.  If  no  invoices 
are  shewn,  an  estimated  allowance  should 
be  made  by  a  comparison  of  the  total  amount 
with  the  probable  demands  of  the  estate,  for 
it  does  make  a  difference. 

The  accounts  of  Eklward  Gary  Ambler  are 
to  be  stated  without  other  interest  than  his 
proportion  of  that  which  is  charged  to  Robert 
G.  Nicholas,  which  includes  interest  on  the 
Westham  balances,  and  without  credit  for 
liquors  or  furniture,  and  be  charged  with  his 
mother's  fifth  part  of  the  profits  to  the  year 
1776,  when  his  account  is  to  be  closed,  and 
the  balance  carried  to  the  credit  of  Mrs. 
Ambler,  who  is  to  continue  to  have  credit  for 
Edward's  share  of  the  interest  to  September, 
in  the  year  1784,  when  her  account  ought  to 
be  closed,  and  any  balance  carried  to  the 
account  of  the  appellee. 

John  Ambler  ought  to  be  charged  for  the 
thirteen  years  unexpired  in  1775,  of  the  term 
in  the  governour's  land,  but  not  by  the  rule 
adopted  from  calculations  of  the  value  of  an 
annuity  to  a  person  holding  it,  allowing 
compound  interest  yearly.  'Hie  true  rule  is, 
what  would  this  term  probably  have  yielded 
if  it  had  been  sold  for  ready  money  in  1775, 
in  which  view,  the  article  of  interest  would 
operate  to  lessen  and  not  augment  the 
amount  of  the  annual  receipts.  But  another 
capital  mistake  is  made  in  this  adjustment, 
by  rating  the  annuity  at  thirty  pounds. 

620  That  sum  was  not  a  fixed  'annuity, 
but  an  estimated  value  of  the  yearly 

rent  for  the  estate,  which  was  charged  with 
an  annual  rent  to  the  governour,  of  seven- 
teen  barrels  of  corn,  which  may  be  moder- 1 


ately  rated  at  ten  pounds,  and  will  reduce 
the  annual  charge  to  twenty  pounds,  with 
what  might  be  given  for  the  amount  for 
thirteen  years.  John  Ambler  ought,  in  the 
ordinary  course,  to  be  charged  an  interest 
from  1775,  but  considering  the  difficulty  of 
the  estimate,  and  that  eight  years  of  the 
thirteen  occurred  during  a  war,  in  which  the 
enemy  was,  for  the  greater  part,  in  the  neigh- 
bourhood of  this  estate,  and  the  deranged 
state  of  the  plantation  at  the  close  of  the 
war,  the  court  direct  that  he  be  charged  two 
hundred  and  sixty  pounds  for  this  article, 
without  interest,  till  September  1784,  at 
which  time  he  is  also  to  be  charged  two 
hundred  and  thirty-five  pounds  fourteen 
shillings  and  one  penny  for  a  moiety  of  the 
stocks  at  Westham  ;  these  sums,  amounting 
to  four  hundred  and  ninety-five  pounds 
fourteen  shillings  and  one  penny,  as  personal 
estate  of  Edward  undisposed  of,  are  to  be 
distributed  equally  to  his  mother,  brother 
and  sister.  For  the  stocks  in  James  Gity, 
Mr.  Ambler  is  not  to  be  charged  The  act 
of  assembly  relied  on,  contemplates  increase 
or  loss  of  an  ordinary  nature,  and  not  a  total 
destruction  by  an  invading  enemy  :  nor  can 
Mrs.  Ambler  be  presumed,  from  the  general 
complexion  of  her  will,  to  have  meant  to 
charge  her  son  with  a  payment  to  his  sister 
for  what  he  had  not,  and  to  the  loss  of  which 
he  had  not  contributed. 

The  estate  of  Edward  Ambler,  ought  to 
have  credit  for  ^1  the  outstanding  debts 
which  appear  to  have  been  received  by  the 
executors,  and  with  its  proportion  of  the 
interest  charged  to  Robert  Garter  Nicholas, 
and  by  John  Ambler,  for  what  of  them  he 
has  actually  received,  an  account  of  which 
he  is  to  render  upon  oath,  deducting  a  com- 
mission of  five  per  centum,  and  on  which  he 
is  to  be  charged  interest  from  the  end  of  each 
year,  upon  the  amount  of  the  receipts  of  that 
year,  the  court  being  of  opinion  that  he 
is  not  further  accountable,  since  it  was 
not  his  duty  to  make  the  collection, 
621  *and  he  probably  used  proper  diligence 
for  the  sake  of  his  own  interest ;  at  the 
same  time,  it  is  possible  that  many  debts  may 
have  been  saved  by  his  intromission.  Any 
debts  remaining  outstanding  are  to  be 
divided  equally  between  John  Ambler  and 
the  appellee,  having  regard  to  such  as  are 
sperate  and  desperate ;  not,  however,  in- 
cluding therein  the  balances  due  from  Athaws 
and  Norton  &  Sons,  since  they  arise  from 
distinct  accounts  with  the  sons,  and  each  of 
them  is  to  receive  and  risk  his  own  balance, 
the  appellee  to  succeed  to  that  of  Edward 
Gary,  discarding  also,  from  those  accounts, 
the  balance  due  from  Mrs.  Ambler  to  Norton 
&  Sons,  which  is  to  be  charged  to  her.  On 
failure  by  John  Ambler  to  render  an  account 
of  debts  he  has  received,  he  is  to  be  charged 
as  by  the  commissioner  in  the  6th  page  of 
his  third  report  only  deducting  two  hundred 
and  sixty  pounds  due  from  Jaquelin  Ambler 
for  the  bills  of  exchange  which  belongs  to 
the  accounts  of  the  sons,  and  not  to  the 
estate.  On  this  sum,  John  is  to  be  charged 
interest  from  the  end  of  two  years  from  the 
time  he  received  the  accounts,  as  a  medium 
period  in  which  he  had  probably  received 
considerable  sums,  but  far  from  having  com- 
pleted the  collections.  . 

The  estate  is  to  be  charged  with  its  several 
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articles  of  debit  in  the  accounts  of  the  ei^ec- 
utors,  and  with  the  whole  amount  of  Mrs. 
Macon's  fortune,  and  the  interest.  Any 
balance  due  to  the  estate,  is  to  be  equally 
divided  between  John  Ambler  and  the  appel- 
lee, as  representing  Edward  Gary  Ambler. 
And  to  them  also  belongs  in  equal  moieties, 
the  loan  office  certificate  of  April  22d,  1779, 
and  all  interest  which  hath  accrued  thereon, 
except  the  one  hundred  and  sizty-one  pounds 
five  shillings  and  seven  pence,  already 
charged  to  John  Ambler,  and  for  a  moiety 
of  that  sum  the  appellee  is  to  have  credit. 

The  court  discover  no  reason  to  relieve 
against  the  condition  annexed  in  the  will  of 
Mrs.  Ambler,  to  the  devise  to  her  daughter ; 
she  had  surely  a  power  to  bestow  her  bounty 
on  her  own  terms,  and  her  motives  appear  to 
have  been  pure  and  upright  to  preserve 

622  peace  between  her  children  *and  with 
their    connexions,    and  at    the   same 

time,  to  prevent  others  from  being  charged 
for  her  free  use  of  the  estate ;  the  account, 
therefore,  which  was  stated  by  Mr.  Blair 
and  Mr.  Jaquelin  Ambler,  ought  to  be  taken 
as  the  ground  work,  rectifying  such  mis- 
takes and  omissions  as  shall  l^  apparent ; 
of  which  sort,  however,  the  court  doth  not 
consider  the  charge  of  for^y  pounds  a  year 
for  rent,  and  forty  pounds  a  year  for  dam- 
ages at  the  Cottage,  when  the  commissioner 
allows  but  one  forty  pounds  for  both  on  the 
testimony  of  David  and  Thomas  Harris, 
referring  no  doubt  to  their  ex  parte  affidavit, 
since  in  their  regular  depositions  taken  in 
this  suit  in  1798,  they  are  explicit  for  both 
sums.  Mrs.  Ambler  is  to  be  debited  with  the 
stated  balance  of  that  account,  and  with  any 
omissions  before  noted,  and  others  if  appar- 
ent ;  and  is  to  have  credit  for  her  fifth  part 
of  the  profits,  her  third  part  of  Edward  Gary 
Ambler's  personal  estate  undisposed  of,  for 
what  she  is  entitled  to  under  his  will,  and 
for  any  articles  apparently  charged  her  im- 
properly, or  plain  credits  omitted  ;  any  arti- 
cles in  the  paper  period  to  be  scaled,  and  no 
interest  allowed,  except  the  proportions  of 
that  charged  to  Robert  G.  Nicholas  as  before 
stated ;  the  balance  to  be  carried  to  the 
credit  of  the  appellee. 

At  the  close  of  Mrs.  Ambler's  stated 
account,  the  gentlemen  state  one  headed, 
"The  estate  of  Mary  Ambler,  to  the  estate  of 
Edward  Ambler,  Dr.  &Gr.,*'  the  articles  of 
which  ought  to  be  thus  discriminated.  In  the 
debits,  John  Ambler  to  have  credit  for  the 
hire  of  negroes,  for  cotton,  wool,  flax,  pro- 
visions furnished  by  Glarkson's  and  Rich- 
ardson's accounts,  the  rent  for  and  damages 
done  to  the  Gottage.  The  other  articles 
respecting  him  are  before  directed  to  be  set 
right  in  thef  discrimination  of  Robert  G. 
Nicholas's  account.  The  estate  to  have 
credit  for  the  cartage  of  goods,  and  John 
Barrett's  account,  if  it  is  before  charged  with 
those  articles,  the  credits  in  that  account  for 
Mrs.  Ambler's  annual  allowance  of  provi- 
sions, and  for  the  board  of  her  daughter,  are 
to  be  charged  to  the  estate,  and  for  John 
Ambler's  board,  to  him  ;  from  which  a 

623  deduction  ought  to  be  *made  for  the 
time  he  was  absent,  but  that  the  gen- 
tlemen seem  to  have  considered  that  circum- 
stance, and  probably  on  that  account, 
^essened  the  annual  sum,  five  pounds  below 

lat  of  his  brother  and  sister. 


No  account  is  to  be  taken  of  any  new 
goods  which  were  in  the  house  when  the 
testator  died,  nor  of  such  as  were  afterwards 
imported,  in  consequence  of  his  orders,  such 
to  be  considered  as  used  in  the  family 
according  to  his  will.  There  is  no  reason  to 
charge  John  Ambler  with  the  furoiture 
which  remains  in  the  house  where  Mrs.  Am- 
bler lived  and  died,  merely  because  that 
house  was  his,  especially  as  it  was  not  the 
seat  of  his  residence ;  unless  he  refused  to 
deliver  it  to  the  appellee  when  required.  If 
the  parties  agreed  to  refer  it  finally  to  the 
commissioner,  they  ought  to  abide  by  bis 
statement,  which  does  not  appear  to  be  un- 
reasonable. But  if  no  such  agreement  was 
made,  John  Ambler  cannot  be  compelled  to 
purchase  the  furniture,  and  in  that  case,  he 
is  to  account  upon  oath  for  what  he  has  re- 
moved, and  be  charged  to  the  appellee  for  its 
value,  who  is  to  take  the  residue  of  the  fur- 
niture as  it  is,  John's  specific  articles  of 
plate  excepted. 

The  slave  George  is  to  be  considered  as 
the  property  of  John  Ambler,  and  he  entitled 
to  the  hire,  as  stated  in  the  decree. 

William  H.  Macon  is  to  have  credit  for  the 
one  thousand  pounds,  to  which  his  lady  suc- 
ceeded by  the  death  of  her  sister,  with  inter- 
est thereon  from  October  1769,  to  the  time 
of  his  intermarriage,  and  at  that  time  for 
his  lady's  one  thousand  pounds,  but  that 
interest  on  the  whole  ought  to  be  suspended 
from  thenceforth,  until  September  1784. 
The  certificates  offered  by  Mr.  Nicholas 
were  not  a  legal  tender,  nor  would  the  offer 
have  been  such,  if  it  had  been  to  pay  gold 
and  silver.  The  certificates  were  of  much 
more  value  than  tenderable  paper,  since 
they  bore  interest,  and  arrested  future  de- 
preciation ;  but  the  governing  principle  is, 
that  but  for  the  offer  of  suspension  made  by 
the  appellee,  Mr.  Nicholas  might  have  pro- 
cured and  tendered  legal  money,  and 
624  ^subjected  the  appellee  to  a  loss  of 
nine-tenths  at  least  of  his  claim ;  of 
this,  the  latter  seems  to  have  been  aware, 
and  judiciously  chose  to  sacrifice  the  interest 
to  the  preservation  of  his  principal,  in  which 
he  could  not  fail,  since,  if  he  and  Mr.  Ambler 
should  not  compromise,  the  offer  of  Mr. 
Nicholas  could  not  operate  as  a  legal  tender 
to  evade  a  specie  payment  of  the  principal. 
Interest  during  the  war,  ought  not,  in  jus- 
tice and  equity,  to  have  been  allowed  on 
debts  due  to  domestic  creditors,  no  more 
than  to  foreign  ;  but  since  it  has  not  been 
attended  to,  either  in  practice  or  judicial 
decisions,  until  so  much  business  has  been 
otherwise  adjusted,  it  would  he  unjust  at 
this  late  era,  to  introduce  it  in  a  particular 
case,  unless  in  one  attended  with  peculiar 
circumstances.  The  court  think  it  reason- 
able to  allow  John  Ambler,  who  appears  to 
have  been  but  six  years  of  age  when  bis 
father  died,  a  year  after  he  came  of  age  to 
become  acquainted  with  the  state  of  his  af- 
fairs, and  be  enabled  to  judge  of  any  pro- 
posed compromise.  From  that  period,  to 
wit,  September  1784,  the  appellee  is  to  be 
allowed  interest  for  his  whole  two  thousand 
pounds,  deducting  from  th»  principal  the 
thirteen  hundred  pounds,  paid  at  the 
respective  times  of  payment ;  an  appli- 
cation, which,  though  it  might  be  illiberal 
in  Mr.  Ambler  to  make,  it  was  a  legal  right 
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of  which  he  cannot  be  deprived  in  a  court  of 
equity.  From  the  same  period  the  appellee 
is  to  be  allowed  interest  on  the  principal  of 
all  his  other  claims,  all  which  interest,  be- 
yond what  Mr.  Nicholas  is  charged  with, 
John  Ambler  oug'ht  to  pay,  since  though  the 
accounts  were  unliquidated  he  had  the  use 
of  the  money  and  might  have  deposited  in 
court  a  sum  to  answer  the  eventual  demand. 
The  account  of  the  appellee  to  be  closed 
October  18th,  1789,  and  a  decree  entered  for 
his  balance  of  principal  and  interest,  with 
interest  on  the  principal  from  that  day  till 
payment ;  towards  which  the  executors  of 
Robert  C.  Nicholas  are  to  pay  the  balance 
found  to  be  due  from  him  :  Wilson  Miles 
Gary  to  pay  his  balance  and  interest  accord- 
ing to  the  decree,  and  the  residue  to  be  paid 
by  John  Ambler,  as  possessing  the  es- 
625  tate  chargeable  therewith.  *The  costs 
in  chancery  to  be  paid  in  third  parts 
according  to  the  decree.  From  the  fore- 
going statement,  it  appears  that  the  decree 
of  the  said  high  court  of  chancery  is  erro- 
neous, as  contravening  in  several  instances 
the  principles  herein  established  ;  therefore, 
it  is  decreed  and  ordered,  that  the  said  de- 
cree be  reversed  and  annulled,  and  that  the 
appellee  pay  to  the  appellants  their  costs,  by 
them  expended  in  the  prosecution  of  their 
appeal  aforesaid  here.  » 

Which  is  ordered  to  be  certified  to  the  su- 
perior court  of  chancery,  directed  by  law  to 
be  holden  in  Richmond,  to  have  the  accounts 
reformed  and  a  final  decree  entered,  accor- 
ding to  the  principles  of  this  decree.* 

The  court  of  chancery,  in  conformity  with 
the  foregoing  decree  of  the  court  of  appeals, 
referred  the  accounts  back  to  the  commis- 
sioner ;  who  mistook  the  meaning  of  the  de- 
cree, and  made  a  different  statement  from 
that  required  by  it.  The  consequence  was, 
that  Macon  would  sustain  no  loss  by  depre- 
ciation, but  the  whole  of  it  would  be  thrown 
upon  John  Ambler. 

Exceptions  were  filed  to  the  report ;  but 
the  court  of  chancery  overruled  them,  and 
decreed  that  £1936,  3.  6.  should  be  paid  by 
the  estate  of  Robert  Carter  Nicholas ;  £AA,  7. 
6.  by  Wilson  Miles  Gary  ;  and  £Z&S9, 19.  9.  by 
John  Ambler. 

John  Ambler  applied  to  the  court  of  chan- 
cery for  leave  to  file  a  bill  to  review  the  last 
mentioned  decree  of  that  court ;  which  being 

•Tbe  foreffoinff  decree  was  prepared  by  Mr. 
Pendleton,  and  was  tbe  last  public  act  of  .tbaidistln- 
snlshed  jndffe:  who  died  the  followins:  nlffht.  "Acu- 
tnm  sane  hominem,  et  probatum." 


refused,  he  appealed,  to  the  court  of  appeals, 
from  the  order  of  refusal. 

The  court  of  appeals  made  the  following 
decree : 

"  This  day  came  the  parties  by  their  coun- 
sel, and  the  court  having  maturely  considered 
the  transcript  of  the  record  of  the  order  afore- 
said, and  the  arguments  of  counsel,  is  of 
opinion,  that,  on  no  sound  construction  of  the 
decree  of  this  court,  pronounced  on 
626  the  twenty-fifth  day  of  October,  nSOa, 
was  the  commissioner  justified  in  charg- 
ing the  appellant,  with  any  loss  sustained, 
or  supposed  to  be  sustained,  by  the  appellee 
Macon  in  consequence  of  the  principles  on 
which  the  account  was  directed,  by  that  de- 
cree, to  be  taken  of  the  transactions  of  Rob- 
ert G.  Nicholas,  or  his  representatives,  in 
relation  either  to  depreciation,  or  interest. 
The  decree  of  the  court  of  chancery,  there- 
fore, approving  the  report  of  the  commis- 
sioner, and  which  in  consequence  of  a 
departure  from  the  manner  of  stating  the 
accounts  as  directed  by  the  decree  of  this 
court,  improperly  resulted  in  a  charge  against 
the  appellant  of  the  sum  of  twenty-five  hun- 
dred and  forty  pounds  eleven  shillings  and 
four  pence  half  penny,  on  account  of  this 
supposed  loss,  is  erroneous ;  and  ought  to 
have  been  corrected  on  the  bill  of  review 
filed  in  this  cause.  In  consequence  of  the 
intricacy  and  perplexity  of  these  accounts, 
arising  as  well  from  the  manner  in  which 
they  have  been  stated,  as  from  the  great 
lapse  of  time  and  other  circumstances,  it  may 
happen;  that  some  injustice  may  be  done  to 
some  of  the  parties  by  confirming  the  report, 
except  so  far  as  it  is  above  declared  to  be  in- 
correct ;  yet  it  is  believed  it  will  be  better, 
at  this  day,  to  do  so,  than  to  open  the  accounts 
for  new  statements  to  be  made,  except  so  far 
as  may  be  necessary  to  correct  the  error 
above  stated.  And  that  the  order  aforesaid, 
for  the  reasons  before  stated,  is  erroneous. 
Therefore  it  is  decreed  and  ordered  that  the 
same  be  reversed  and  annulled,''  with  costs, 
&c.  **And  it  is  ordered  that  the  cause  be 
remanded  to  the  said  chancery  court  to  have 
the  accounts  reformed,  and  a  final  decree  en- 
tered agreeably  to  the  foregoing  principles. 
And  if  the  amount  of  the  decree  has  been  paid, 
as  is  suggested,  to  order  restitution  of  the  sum 
which  shall  be  found  to  have  been  improperly 
decreed  with  interest." 

The  result  was,  that  Macon  had  to  return 
a  very  large  sum,  which  had  been  paid  to 
him,  by  John  Ambler,  under  the  second  de- 
cree of  the  court  of  chancery. 
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ABATEMENT. 

1.  See  Joinder  in  Action,  No.  1. 

2.  See  Variance,  passim. 

ACCOUNT. 

1.  See  Settled  Account 

2.  See  Executors  and  Administrators,  No.  27. 

3.  See  Bills  of  Exchange,  No.  1. 

ADMINISTRATOR. 
See  Executors  and  Administrators. 

ADMIRALTY. 

The  state  district  courts  were  bound  to  execute 
the  sentences  of  the  court  of  appeals,  reversing 
those  of  the  court  of  admiralty,  after  the  dissolution 
of  the  latter  court. 

Scott  V.  Graves,  872 

ACTIONS. 

1.  See  Contract.  No.  1. 

2.  In  transitory  actions,  the  day  is  immaterial; 
and  need  not  be  precisely  laid  in  the  declaration. 

Tabb  V.  Gregory,  236 

AGREEMENT. 

1.  On  the  1st  of  May,  1779,  C.  havlnff  sterling  money 
in  Jamaica,  B.  agreed,  in  writing,  to  give,  on 
receipt  of  C.*s  bills  for  the  same,  his  bond  for  pay- 
ment of  £700  current  money,  for  each  £100  sterling, 
payable  with  interest  from  the  date  of  the  bills,  if 
honoured ;  and  when  notice  of  payment  of  the  ster- 
ling money  should  be  received,  the  current  money 
due,  on  account  of  it,  to  be  put  into  loan  office 
treasury  notes*  on  interest,  by  B.«  and  delivered  to 
C;  but,  if  the  bills  were  not  honoured,  the  drawer 
was  not  to  be  liable  to  damages,  and  B.  was  to  for- 
ward the  bills,  by  the  earliest  conveyance,  to 
Jamaica,  for  payment.  This  was  not  a  sale  of  the 
sterling  money,  unless  the  bills  were  honoured. 
And,  if  B.  sold  the  bills  before  acceptance,  he 
violated  the  contract,  and  could  not  insist  upon  per- 
formance, by  C,  afterwards.  To  whom,  a  subse- 
quent delivery  of  the  certificates,  without  informins: 
him  of  the  circumstances,  was  no  payment. 

Beall  V.  Cockbum,  168 

2.  See  Contract,  No.  1. 

8.  Marriage  agreement,  by  parol,  made  before  the 
operation  of  the  act  of  1786,  to  prevent  frauds  and 
perjuries,  miffht  be  enforced,  upon  the  testimony 
of  witnesses,  of  a  subsequent  acknowledgment, 
although  they  were  not  present,  when  the  agree- 
ment was  first  made. 

Foster's  ex'or  v.  Poster.  281 

4.  And  although  the  parties  to  be  married  were 
absent  when  it  was  made.  Ibid 

6.  If,  before  the  act  altering  the  course  of  de- 
scents, A.  the  eldest  son  of  the  testator,  after  the 
death  of  his  youngest  brother,  sell  a  tract  of  land, 
held  under.a  devise  to  himself  and  that  brother,  as 
tenants  in  common,  the  part  of  either,  who  should 
die  under  asre,  beiuff,  by  the  devise,  to  be  divided 
amonffthe  surviving  children  of  the  testator:  and 
knew,  at  the  time  of  the  sale,  that  the  rest  of  the  chil- 
dren claimed  five  sixths  of  the  moiety  which  be- 
longed to  the  deceased  tenant  in  common,  upon  the 
firround  that  he  was  supposed  to  have  died  durins: 
infancy,  and  does  not  disclose  the  claim,  to  the  pur- 
chaser, before  the  deed  is  made,  the  latter,  upon 
discovering  the  claim,  is  entitled  to  annul  the  bar- 
firaln,  provided  he  discloses  his  intention  to  do  so, 
at  once.  But.  if  he  ffoes  on,  after  the  discovery,  to 
make  further  payments,  and  does  other  acts  of 
ratification,  he  has  no  pretext  for  rescindins:  the 
contract 

Pollard  V.  Ropers,  280 

6.  If,  however,  the  infancy  be  proved,  or  be  doubt- 
ful, he  will,  in  the  first  case,  be  entitled  to  relief,  as 
to  the  shares  of  so  many  of  the  children,  as  the 
vendor    has  not    procured    releases  from:    And. 

in  the  latter,  to  indemnity,  by  retalninsr  an 
628     *equivalent  proportion  of  the  purchase  money, 

until  a  release  is  obtained,  or  the  doubt  re- 
moved :  for  he  is  not  bound  to  accept  of  bond  and 
security.  And.  if  the  release  is  not  obtained  within 
the  prescribed  time,  an  issue  should  be  directed,  to 
ascertain  the  fact  with  regard  to  the  infancy. 

Ibid 

7.  If  A.  and  B.  hold  a  tract  of  land  in  common, 
and  A.  sells  it  to  C.  and  removes  out  of  the  state,  B. 


may  brins:  a  suit,  in  chancery,  asrainst  C  and  A.  as 
an  absent  defendant  and  recover  his  part  of  the 
purchase  money. 

Pollard  V.  Coleman,  245 

8.  And  if,  in  such  case,  C.  had  brought  suit  against 
A.  and  B.  to  rescind  the  sale,  and  failed,  but  was 
permitted  to  retain  part  of  the  purchase  money, 
until  B.*s  title  should  be  tried  by  a  Jury:  the  latter 
will  be  entitled  to  avail  herself  of  the  proceedings 
in  that  cause.  .  Ibid 

9.  If  parties  enter  into  an  afirreement  stipnlating 
the  mode  of  settling  past  transactions  between 
them:  and  add  a  clause,  that  when  Justice  requires, 
the  agreement  shall  be  departed  from,  it  runs 
through  the  whole  agreement 

Braxton  v.  Willing.  Morris  A  Co..  288 

10.  See  Contract  No.  2. 

11.  See  Damagres,  No.  1. 

18L  In  March  1770,  A.  borrowed  of  B.  six  hogsheads 
of  tobacco,  to  be  shipped  on  board  A.*sown  vessel  to 
a  foreign  port  and  there  invested  in  goods:  In 
September,  after  the  arrival  of  the  grooda.  A.,  with 
a  view  to  pay  the  loan,  left  six  tobacco  notes,  exceed- 
ing the  loan,  with  B.  who  lay  sick:  In  April,  A.  wrote 
to  B.  that  C.  would  receive  any  tobacco,  or  money, 
he  miffhtsend:  B.  sent  the  whole  six  notes:  which 
C.  delivered  to  A.,  who  expressed  surprise:  This  did 
not  rescind  the  loan,  and  entitle  B.  to  keep  the  goods. 
Eppes  V.  Tucker,  816 

1&  See  Purchase  money.  No.  1. 

AMENDMENT. 

Amendment  to  the  declaration  may  be  allowed, 
durinff  the  trial  of  the  issue:  but  if  the  defendant 
requests  it  the  Jury  should  be  discharffed;  the  de- 
fendant permitted  to  amend  his  plea,  or  plead  anew; 
and  the  cause,  if  he  asks  it  should  be  continued. 
Tabbv.  Gregory,  28 

APPEAL. 

1.  No  appeal  lay,  from  the  court  of  admiralty,  upon 
an  interlocutory  decree. 

Dawson  v.  Graves  &  al.,  127 

2.  A  petition  of  appeal,  to  the  higrh  court  of  chan- 
cery, was  allowable,  after  the  writ  of  execution, 
from  the  county  court  was  executed. 

White  V.  Jones, 


APPEALS,  (Court  of.) 

1.  The  court  of  appeals  had  Jurisdiction  in  crimi- 
nal cases,  adjourned  thither,  from  the  general 
court 

Commonwealth  v.  Caton  A  al.,  5 

2.  The  court  of  appeals  had  exclusive  Jurisdiction 
in  cases  of  orders  of  council,  before  the  revolution, 
in  favour  of  companies  for  larre  bodies  of  land: 
which  were  valid ;  and  surveys,  under  them,  prior 
to  the  date  of  independence,  ffood. 

Maze  V.  Hamilton,  IM 

8.  See  Executors  and  Administrators,  Na  81. 

APPOINTMENT. 

1.  Devise  of  slaves  to  one  for  life,  with  power  to 
give  them,  at  his  decease,  amour  the  children  of 
the  two  brothers  of  the  testatrix  in  such  manner 
and  proportion  as  he  may  think  proper:"  The  trus- 
tee has  full  discretion,  and  may  make  nneqaal 
appointments. 

Cowles  &  al.  v.  Brown  &  al.,  47T 

2.  In  such  case,  if  the  trustee  exchangre  part  of 
the  slaves,  with  a  stransrer,  for  a  tract  of  land,  of 
less  value,  which  is  conveyed  to  one  of  the  objects: 
sells  another  part  with  some  of  his  own,  withoni 
distiniTuishinff  what  part  of  the  purchase  money 
was  for  the  slaves  contained  in  the  power;  bat 
directs  his  executor  to  srive  one  of  the  bonds  to  one 
of  the  objects  of  the  power:  and  sells  another  part 
to  another  of  the  objects,  expressing,  in  the  deed, 
that  it  was  made,  partly,  for  money,  and,  part!}'.  In 
pursuance  of  the  power,  the  appointments  are  all 
valid.  Ibid 

ARREST. 

Judffes,  attornies,  witnesses,  and  saitors  are 
exempt  from  arrest,  in  civil  suits,  during  their 
attendance  at  court 

Commonwealth  v.  Ronald.  07 


ARSON. 

Arson  is  ousted  of  cleivy. 
Commonwealth  v.  Posey, 


100 
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ASSEMBLY. 

1.  A  member  of  assembly  may  waive  his  privlleffe. 
Johnson's  ex'rs  v.  .Tohnson,  88 

*2.  An  act  of  assembly,  for  sale  of  an  infant's 
lands,  not  proved  to  have  been  obtained  by 
fraud.  Is  valid. 

Spotswood  V.  Pendleton  &  al.,  514 

8.  No  averment,  asrainst  the  facts  stated  In  the  act, 
can  be  made.  Ibid 

4.  The  sales,  In  snch  cases,  may  be  public  or  pri- 
vate, at  the  election  of  the  trustees.  Ibid 

ASSIGNED  BONDS  AND  NOTES. 

1.  There  is  no  difference,  with  respect  to  the  lia- 
bility of  the  assignor  of  a  bond,  whether  the  assign- 
ment was  for  a  past,  or  a  present,  consideration. 

Barksdale  v.  Fenwick,  492 

2.  If  the  assiffument  was  for  tobacco  sold,  but 
states  that  it  was  for  value  received;  and  the  decla- 
ration, afirainst  the  assignor,  pursues  the  assidm- 
ment,  it  is  sufficient  Ibid 

3.  It  is  not  necessary  to  state,  in  the  declaration 
ajpainst  the  assiffuor,  that  the  obliffor  was  Insolvent; 
but  it  is  enouffh  to  set  forth  the  return  of  nulla 
bona,  as  that  is  prima  facie  evidence  of  the  inability 
of  the  obliffor  to  pay.  Ibid 

4.  The  four  judges  were  all  of  opinion,  that  what 
was  due  diliffence,  on  the  part  of  the  assignee  of  a 
bond,  depended  on  circumstances.  Bat  two  of  them 
held  that  a  speedy  suit  was  indispensable;  and  two, 
that  the  situation  of  the  debtor's  affairs  might 
make  it  proper  to  postpone  the  suit,  and  endeavor 
to  obtain  payment  by  negotiation.  Ibid 

ASSUMPSIT. 

Tort  may  be  the  ground  of  assumpsit,  and  will 
support  an  action  founded  on  the  promise. 

King  V.  M'Dahiel,  461 

ATTORNIES. 

Attomies  are  exempt  from  arrest,  in  civil  suits, 
during  their  attendance  at  court. 

Oommonwealth  v.  Ronald,  97 

AUDITOR. 
See  Impressments.  Nos.  8, 11. 

AVERAGE  AND  CJONTRIBUTION. 

If,  in  order  to  avoid  capture  by  the  enemy,  the 
master,  before  he  reaches  the  port  of  destination, 
strands  the  vessel;  which  is  thereby  lost,  but  the 
cargo  saved,  the  cargo  shall  not  contribute  to  re- 
pair the  loss  of  the  ship;  but  the  owner  of  the  ship 
is  entitled  to  freight  and  salvage. 

Eppes  V.  Tucker,  840 

BILLS  OF  EXCHANGE. 

1.  Acceptance  of  a  bill  does  not  entitle  the  acceptor 
to  charge  it  in  account  against  the  drawer  from 
the  date  of  acceptance,  unless  he  pays  the  whole 
money  at  the  time,  or  discharges  the  drawer  from 
all  responsibility. 

Braxton  v.  Willing,  Morris  &  Co., 


2.  If  A.  draws  a  bill  of  exchange  in  favour  of  B. : 
and  C,  without  any  endorsement  to  himself,  en- 
dorses the  bill  in  blank;  and  the  bill  is  afterwards 
protested;  C.  upon  proof,  that  he  endorsed  it  as 
security,  may  recover  the  amount  of  the  billfrom  A. 
Call  V.  Scott  A  al..  402 

S.  If  the  payee  of  a  bill  of  exchange  endorses  it  to 
be  paid  *'to  P.  or  his  order  only."  it  restricts  the 
negotiability. 

Power  V.  Flnnie,  411 

4.  And.  upon  the  plea  of  nil  debet,  the  drawer  may 
prove,  that  no  consideration  was  paid  for  the  bill, 
a«rainst  an  endorsee.  Ibid 

5.  But,  if  there  be  a  verdict  for  the  defendant,  and 
the  endorsee  actually  paid  value,  without  notice,  a 
court  of  equity  will  relieve  him  against  the  verdict 
on  the  ground  of  surprise.  Ibid 

BILL  OF  EXCEPTIONS. 

The  district  court  made  a  rule  upon  the  Justices 
of  the  county  court  to  show  cause  why  a  writ  of 
mandamus  should  not  issue,  commanding  them  to 
sign  and  seal  a  bill  of  exceptions:  they  having 
appeared  and  "assigned  satisfactory  reasons,"  why 
they  did  not  sign  and  seal  the  same,  the  rule  was 
discharged. 

Porter  v.  Harris^  485 

BOARD  OF  CHILDREN. 

Whether  a  mother,  during  her  lifetime,  charges 
her  children  with  board  or  not.  It  will  be  allowed 
her  estate  after  her  death. 

Cary,  ftc.  ex'ors  of  Ambler  v.  Macon  &  al.,        606 

BRITISH  SUBJECTS. 

1.  Where  the  property  of  a  British  subject  was 
sold  during  the  revolutionary  war,  by  his  attornies 


in  this  country,  without  deed,  before  the  act  of 
October  session  1779.  relative  to  escheats  of  British 
property,  the  sale  was  valid,  notwithstanding  the 

gurchase  money  was  not  paid,  and  an  escheat 
ad  been  taken  *after  the  sale,  but  before  the 
passing  of  the  act. 
King  V.  Hanson.  269 

2.  And  the  deposit  of  the  purchase  money,  by  the 
debtor.  In  the  public  treasury,  was  no  discharge  of 
the  debt:  But  he  was  decreed,  after  the  war,  to 
pay  the  debt  with  interest,  to  the  British  subject: 
and,  upon  payment,  the  latter  was  ordered  to  con- 
vey the  estate  to  the  purchaser.  Ibid 
8.  But,  in  default  of  such  payment,  the  estate  was 
ordered  to  be  sold  to  satisfy  the  debt                  Ibid 

CAVEAT. 

1.  A  party  who  can  caveat,  ought  to  do  so;  but  cir- 
cumstances may  excuse  it. 

Hamilton  v.  Maze,  190 

2.  When,  before  the  revolution,  a  private  act  of 
assembly  passed,  the  mode  of  preventing  its  obtain- 
ing the  royal  assent  was  to  enter  a  caveat  against  it 
before  the  king  and  council. 

Spotswood  V.  Pendleton  &  aL,  514 

8.  In  a  caveat  for  lands,  the  party  who  would 

avail  himself  of  an  exception  contained  in  the  law, 

must  prove  the  lands,  he  claims,  to  be  within  the 

exception. 

Marshall  &  al.  v.  Clark,  268 

CLERKS  OF  COURT. 

1.  If  a  clerk  of  the  court  of  appeals  neglects  to 
attend  his  duty  in  court;  or  the  clerk  of  an  inferior 
court  to  furnish  a  copy  of  the  record,  to  enable  the 
applicant  to  prosecute  his  appeal,  the  court  of 
appeals  will,  after  a  rule  to  shew  cause,  animadvert 
upon  his  conduct. 

Commonwealth  v.  Beckley,  4 

2.  Equity  will  relieve  against  the  omission  of  a 
clerk  to  set  aside  an  office  Judgment  when  directed 
to  do  so  by  the  defendant's  attorney. 

Mayo  V.  Bentley,  528 

CHANCERY  PROCEEDINGS. 

I.  Bill,  stating  the  case  too  imperfectly  to  bring 
the  merits  of  the  cause  before  the  court,  dismissed 
with  costs. 

Fowler  and  wife  v.  Saunders,  861 

2l  Bill,  in   nature  of  a  quia   timet,   must  shew 

grounds  for  sustaining  it  Ibid 

8.  Especially,  if  it  be  against  an  infant  and  relates 

to  transactions  before  her  birth;  and,  of  which,  a 

discovery,  from  her,  was  not  to  be  expected.        Ibid 

4.  A  party  will  be  relieved,  against  his  own  mis- 
take, before  the  commissioner. 

Halcomb  v.  Innls,  804 

5.  If  it  appears,  that  the  plaintiff  was  charged  with 
the  taxes  of  an  improper  year,  the  court  of  appeals 
will  correct  the  mistake,  although  it  was  not  insisted 
on,  either  before  the  commissioner,  or  the  court  of 
chancery.  Ibid 

&  If  A.  gives  a  mortgage  to  C.  to  indemnify  C. 
against  his  endorsement  for  A.  a  bill  of  quia  timet 
may  be  brought  by  G.  against  A.'s  representatives, 
for  a  decree  that  they  shall  pay  B.,  and  indemnify 
C.  against  his  endorsement 

Call  V.  Scott  A  al.,  402 

7.  But  B.'s  representatives  must  be  made  parties 
to  the  suit  Tbid 

8.  The  questions.  Whether,  after  answer  without 
a  plea  in  abatement  to  the  Jurisdiction  of  the  court; 
and  whether  the  court  of  appeals  has  Jurisdiction  to 
reverse  in  such  cases,  debated,  but  not  decided. 

Hooe  V.  Marquess.  410 

9.  If  the  bill  cbarges  fraud,  and  the  testimony  is 
conflicting  and  unsatisfactory,  an  issue  ought  to  be 
directed.  Ibid 

10.  For  the  points  of  fraud  ought  to  be  decided, 
before  any  further  proceedings  are  had  in  the 
cause.  Ibid 

II.  If  the  superior  court  of  chancery  grant  a  cer- 
tiorari to  remove  a  cause,  and  the  county  court  pro- 
ceeds to  a  decree:  upon  appeal,  from  that  decree, 
the  superior  court  of  chancery  may  hear  the  appeal 
and  certiorari  together,  and  make  the  proper  de- 
cree upon  the  whole  case. 

Anthony  v.  Oldacre.  489 

12.  See  Agreement  No.  8. 
18.  See  Executors  and  Administrators,  Nos.  7,  81. 

CONFESSION  OF  JUDGMENT. 

1.  After  Judgment  confessed,  the  want  of  a  decla- 
ration is  not  error. 

Picket  V.  Claiborne,  99 

2.  Power  of  attorney  toflve,  to  confess  Judgment, 
proved  by  one  of  the  five,  without  calling  the  attest- 
ing witness.  Ibid 

8.  In  case,  if  the  plaintiff  lays  his  damages  in  to- 
bacco, and  the  defendant  confesses  Judgment,  it  is 
not  error.  Ibid 
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4.  tf  there  be  judfirment,  npon  a  general  couDt  in 
assumpsit,  or  by  confession  without  a  declaration; 
tbe  plaintiff,  in  a  second  action  for  the  same  cause, 
must  sbew  two  subsisting  debts,  or  he  cannot  sus- 
tain his  action,  if  the  former  recovery  is  pleaded. 

Ibid 
CONTRACT. 

1.  If  A.  furnishes  money  to  B.  to  purchase  a 
681  tract  of  land  for  A.  B.  and  C,  if  B.  *fails  to 
make  the  purchase,  it  is  a  breach  of  the  con- 
tract, to  be  redressed  by  suit,  upon  the  contract: 
and  the  ricrht  of  action  accrues  from  the  failure  to 
purchase. 

Calvert  v.  Bowdoln,  217 

2.  If  A.  and  B.  have  an  account  to  settle,  and  dur- 
ing the  discussions,  there  be  a  contract  between 
them,  for  the  sale  by  A.  to  B.  of  a  tract  of  land,  upon 
which  there  are  incumbrances  made  known  to  the 
purchaser  at  the  time  of  the  contract;  one  of  which, 
the  vendor  undertakes  to  adjust:  the  price  of  the 
land  to  be  liquidated  in  the  settlement  of  the  ac- 
count: It  will  be  sufficient  if  the  vendor  adjusts  the 
incumbrance,  by  the  time  of  the  decree. 

Braxton  v.  Willing,  Morris  &  Co.,  288 

3.  See  Damages,  No.  1. 

4.  See  Usury,  No.  l. 

5.  There  can  be  no  contract,  without  mutual  obli- 
gation. 

Innis  V.Roane,  879 

COURTS. 

The  first  court  of  appeals  was  a  lecrislative  conrt 
only. 

First  Case  of  the  Judges. 

DAMAGES. 

.  If  A.  promise  B.  to  pay  a  debt,  which  the  latter 
owes  to  C.  but  fails  to  do  so;  whereby  B.  sustains 
injury,  a  court  of  equity  will  direct  an  issue  to  as- 
certain the  damages  which  B.  has  suffered. 

Braxton  v.  Willing,  Morris  &  Co.,  288 

DELEGATES,  (House  of.) 

The  house  of  delegates  cannot  pardon  without  the 
concurrence  of  the  senate. 

Commonwealth  v.  Caton  &  al.,  5 

DEVASTAVIT. 
See  Executors  and  Administrators,  Nos.  2,  8,  4. 

DEVISE. 

1.  Devise  to  testator's  daughter,  E.  C,  of  £4000  in 
the  government  funds  during  her  life:  and  after  her 
death,  the  interest  to  his  four  grand  children :  and. 
at  their  decease,  the  principal  and  interest  to  be 
disposed  of  by  them,  to  their  heirs,  in  such  propor- 
tion, as  they,  by  their  wills,  respectively  may  di- 
rect; and,  in  case  of  the  death  of  his  grand  daugh- 
ter, S.  C,  her  part  to  his  grand  daughter.  E.  C.  the 
grand  children  took  the  absolute  property  in  the 
stock,  after  the  death  of  the  testator's  daughter, 
E.  C. 

Goodwyn  v.  Taylor,  806 

2.  Devise,  in  1777,  of  the  testator's  estate,  to  the 
testator's  two  daughters,  after  the  marriage,  or 
death,  of  their  mother:  but,  if  they  died  under  age 
and  without  issue,  to  the  children  of  the  testator's 
sister,  except  the  child,  who  should  be  heir  to  her 
husband.  One  of  the  daughters  died  an  infant  of 
tender  age.  in  the  lifetime  of  her  mother,  the  other 
is  heir  to  her,  as  it  was  a  vested  remainder. 

Taliaferro  V.  Burwell.  821 

8.  And,  if,  upon  the  death  of  the  mother,  the  sur- 
viving daughter  married  and  had  issue,  which  died 
immediately,  and  then  she  died,  without  other  is- 
sue, her  husband  was  tenant  by  the  curtesy  of  all 
the  lands :  determinable  fees  being  subject  to  dower 
and  curtesy.  Ibid 

4.  But  he  had  no  interest  in  the  slaves  and  per- 
sonal estate.  Ibid 

5.  If.  however,  part  of  the  rents  and  profits  of  the 
land  was  applied,  by  the  executor,  to  the  payment 
of  the  testator's  debts,  he  is  entitled  to  compen- 
sation for  them.  Ibid 

6w  If  the  eldest  son  of  the  testator's  sister  lived  till 
1788,  and  then  died  intestate,  and  without  issue,  his 
father  was  not  entitled  to  a  proportion  of  the  es- 
tate, in  right  of  that  son,  although  the  act  for 
regulating  the  course  of  descents,  had  defeated  the 
exception  in  the  will.  Ibid 

7.  But,  if  one  of  the  daughters  married  and  died 
without  issue,  her  husband  was  entitled  to  her  share 
of  the  slaves  and  personal  estate.  Ibid 

8.  And  the  descendants  of  a  deceased  daughter 
were  entitled  to  their  mother's  proportion  of  the 
estate.  Ibid 

9.  See  Executors  and  Administrators,  Nos.  20,  26. 
27. 


DOWER. 


1.  If  the  widow  does  not  relinquish  the  will,  witbio 
the  prescribed  period,  she  is  barred  from  dower  io 
the  undevised  slaves. 

Noel  and  wife  v.  Garnet,  w 

2.  See  Devise,  No.  8. 

ESCHEATS. 
See  British  subjects  and  British  debts,  Nos.  1. 1 3. 

EJECTMENT. 

If  there  be  three  defendants  in  ejectment,  who  ap- 
pear, at  different  times;  the  first  pleads,  and.  as  to 
him,  issue  is  Joined:  the  second  is  admitted  a 
082  defendant.  *but  does  not  plead:  the  third 
pleads,  but  no  issue  is  joined:  and.  in  this 
state,  the  cause  is  tried,  and  a  verdict  and  Judgment 
given  for  the  plaintiff,  it  is  not  error,  notwithstand- 
ing there  was  no  plea  for  the  second  defendant,  nor 
issue  as  to  the  third:  for  their  rights  remain  un- 
touched, and  may  be  tried,  when  issues  are  made 
up,  as  to  them. 

Hambleton  v.  Wells,  sii 

ESCAPE. 

See  Sheriff.  Nos.  1,  2. 

EXECUTIONS. 

1.  The  clerk  was  not  authorized,  after  the  act  of 
the  4th  of  January,  1788.  to  endorse  upon  a  writ  of 
fi.  fa.  issued  on  a  judgment  obtained  upon  a  forth- 
coming bond,  before  that  day.  that  no  security  was 
to  be  taken. 

Hare  v.  Gay  &  aL.  i&i 

2.  Tbe  clerk  had  no  authority  to  endorse  upon  a 
fl.  fa.  issued  upon  a  Judgment  obtained  on  a  forth- 
coming bond  in  April  1788,  that  no  security  was  to  he 
taken. 

Richardson  v.  Fontaine,  ise 

8.  The  execution  must  issue  to  the  county  where 
the  defendant  lives  in  the  first  instance. 

Fleming  v.  Saunders,  w 

EXECUTORS  AND  ADBUNISTRATORS. 

1.  The  administration  bond  may  be  put  in  suit  hr 
creditors,  as  well  as  by  legatees. 

Braxton  &  al.  v.  Winslow  A  aL,  806 

2.  But  it  is  necessary  to  obtain  judgment  in  a 
prior  suit,  against  the  executor,  before  an  action 
upon  the  administration  bond,  can  be  sustained. 

Ibid 

8.  And  the  verdict  should  find  the  amount  of  the 

waste  actually  committed,  for  devastavit  of  a  penny 

does  not  subject  the  executor  to  more  thain  the 

amount  of  the  waste  actually  committed.  Ibid 

4.  paving  debts  of  Inferior  dignity  is  not  a  devas- 
tavit, if  the  executot-  retains  assets  enough  to  pay 
those  of  higher  rank.  Ibid 

5.  If  there  be  two  executors,  one  of  whom  is  a 
legatee  of  part  of  the  personal  estate ;  and  adlTlsion 
of  the  testator's  estate  is  made  according  to  his  will: 
subsequent  to  which,  the  legatee  executor  dies:  a 
creditor,  who  afterwards  obtains  Judgment  ac^Unst 
the  surviving  executor,  cannot  levy  the  execution 
upon  one  of  the  slaves  allotted  to  the  deceased  eiec- 
utor.  in  the  hands  of  the  administrator. 

Chapman  v.  Washington,  l!7 

0.  And  if  the  administrator  of  the  deceased  execu- 
tor obtains  an  injunction  to  the  sale  of  the  slave: 
which  is  dissolved:  and  the  slave  then  sold  under 
the  execution,  the  creditor  will,  at  the  hearing,  be 
decreed  to  pay  the  then  value  of  the  slave,  if  liTing. 
and  his  hires  from  the  time  of  the  sale;  and  an  is- 
sue will  be  directed  to  ascertain  them.  Ibid 

7.  If  Judgment  be  obtained  at  the  rules  In  the 
clerk's  office,  against  the  administrator;  and  he.  at 
the  next  quarterly  court,  instruct  his  attorney  to 
set  it  aside,  and  plead  payment,  with  intent  to  plead 
fully  administered  afterwards:  and  the  attorney 
directs  the  clerk  to  set  it  aside,  and  enter  the  plea, 
but  he  omits  it:  a  court  of  equity  will  direct  the 

gleas  to  be  received:  the  verdict  upon  theissnes  to 
e  certified  to  that  court:  and,  on  receipt  of  the 
certificate,  will  proceed  to  a  final  decree. 

Mayo  V.  Bentley,  SS8 

8.  An  administrator,  who  has  not  notice  of  a  spe- 
cialty debt,  may  pay,  or  confess  Judgment,  to  a 
simple  contract  creditor.  Ibid 

9.  Quxre,  Whether  a  very  quick  confession  of 
judgment  to  a  simple  contract  debt,  be  not  frandn- 
lent  upon  bond  creditors ?  The  J  udges  were  equally 
divided  upon  it.  Ibid 

10.  An  administrator  must  take  notice,  at  his  peril 
of  judgments  against  the  intestate.  Ibid 

1 1.  If  there  be  two  bonds,  one  payable  at  the  death 
of  the  Intestate,  and  the  other  not:  the  administra- 
tor may  delay  the  creditor,  in  the  first,  with  dilatory 
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pleas,  nntil  the  second  becomes  payable;  and  then 
confess  Judgment  upon  the  latter,  pendinsr  the  prior 
suit  upon  the  first,  and  plead  It  in  bar  of  the  first 
action.  For.  amonff  creditors  of  equal  dignity,  the 
administrator  may  prefer  either;  and  the  second 
bond  was  debitum  in  praesenti,  althouffb  payable  at 
a  future  day.  Ibid 

12.  Durlnff  the  paper  money  are,  all  sums  of  debit 
and  credit  in  the  executor's  administration  account, 
ousrbt  to  be  stated  in  due  order  of  time,  and  to  stand 
as  nominally  entered,  without  scailuff  when  the 
executor  is  debtor,  but  when  tbere  is  an  excess, 
it  should  be  scaled. 

Gary,  &c.  ex'ors  of  Ambler  &  al.  ▼.  Macon  A 
al.,  606 

13.  And  where  the  executor  kept  a  general  admin- 
istration account  for  monies  borrowed  by  him  from 
the  estate;  and,  in  the  latter,  entered  a  sum  of 
sterlinff-  money  received  in  February  1777,  wbich  he 
converted  into  current  money  at  the  exchange,  and 
annually  carried  the  interest  into  the  administra- 
tion   account:   This  separate   account  should,  on 

his  deatb  in  1780,  be  incorporated,  at  the 
633     ^proper  dates,  into  the  administration  account; 

which  should  be  closed;  the  interest  and  com- 
missions set  against  each  other;  and  the  balance, 
upon  them,  carried  into  the  body  of  the  administra- 
tion account;  and,  if  the  balance  then  due,  upon 
the  administration  account,  should  be  only  equal 
to,  or  less,  than  the  specie  money  borrowed,  such 
balance  should  be  regarded  as  specie:  but  if  it  ex- 
ceed  the  money  borrowed,  the  excess  should  be 
scaled.  Ibid 

14.  If  the  executor  deposited  money  in  the  loan 
ottlce  In  February  1778;  drew  it  out  in  April  1779, 
and  deposited  it  again  on  the  same  day.  he  should 
be  allowed  the  nominal  amount  of  the  deposit,  not- 
withstanding the  great  depreciation  between  the 
first  and  second  deposit  Ibid 

15.  If  the  executor  sold  tobacco,  made  on  the  tes- 
tator*s  lands,  to  merchants  in  England,  and  collected 
part  of  the  money  only,  the  residue  belongs  to  the 
devisees,  who  are  to  pursue  the  debtors,  without 
recourse  to  the  executor.  Ibid 

le.  Where  the  executor  enters  the  profits  of  the 
testator's  lands  in  his  administration  account,  it  is 
right  that  discrimination  accounts  should  be  ex- 
tracted from  them  by  the  commissioner  in  order  to 
shew  each  devisee's  proportion  of  debts  and  credits. 

Ibid 

17.  Where  the  testator  directed  that  the  new  goods 
in  his  house,  and  those  he  had  ordered  from  Europe, 
should  be  disposed  of  for  the  use  of  the  family,  in 
the  same  manner  as  if  he  were  living,  no  account 
should  be  taken  of  them  in  the  settlement  of  his 
estate.  Ibid 

18.  If  the  testator  owned  a  lease  for  years,  it  is  to 
be  charged  at  the  price  it  would  have  produced,  if 
it  had  been  sold  at  his  death;  and  not  according  to 
an  estimated  rent,  valued  upon  the  principle  of 
annuities.  Ibid 

19.  And,  if  the  leased  premises  were  exposed  to 
the  enemy,  interest  should  not  accrue  upon  the 
price,  until  after  the  war.  Ibid 

20.  Where  the  testator  bought  some  tickets  in 
Byrd's  lottery,  but  bad  not  paid  for  them,  the 
tickets  passed  by  the  residuary  clause  of  his  will; 
but  the  personal  estate  was  chargeable  with  the 
price  of  them.  Ibid 

21.  The  heir  was  not  liable,  under  the  act  of  1748, 
for  stocks  of  cattle,  &c.,  destroyed  by  the  British 
army.  Ibid 

22.  If  the  testator  devises  his  bonds  to  two  of  his 
infant  children;  one  of  whom  dies  during  his  mi- 
nority; and  the  other  comes  of  age.  and  receives 
the  specialties  from  the  executor;  part  of  which  he 
collects:  he  shall  be  allawed  a  commission  on  the 
money  collected,  and  the  rest  of  the  bonds  shall  be 
divided  between  him  and  the  representatives  of  the 
other.  Ibid 

23.  Where  the  husband  of  a  legatee  declined,  dur- 
ing the  revolutionary  war.  to  take  her  legacy  when 
offered  by  the  executor,  partly  in  certificates  and 
partly  in  money,  saying  that  he  had  rather  it  should 
remain  in  the  hands  of  the  executor  until  the  sur- 
viving son  of  the  testator  came  of  age,  interest  was 
thereby  suspended;  and  the  surviving  son  will  be 
allowed  a  year  after  he  comes  of  age,  to  look  into 
his  affairs,  before  the  legacy  will  begin  to  carry  in- 
terest again.  Ibid 

24.  And  the  same  rule  will  apply,  as  to  interest 
upon  the  other  claims  of  the  husband  in  right  of 
his  wife,  against  the  surviving  son,  in  consequence 
of  his  haying  received  the  estate  from  the  executor. 

Ibid 

25.  If  the  testator  devises  £1000  a  piece  to  his  two 
infant  daughters,  to  be  paid  at  age  or  marriage, 
bat,  if  either  die,  her  legacy  to  go  to  her  sister;  and 
one  of  them  dies  during  infancy,  the  legacy  left  her 
is  due  immediately,  and  will  carry  interest  from  one 
year  after  her  death.  Ibid 


26.  Where  the  husband  gave  a  receipt  for  £900,  in 
part  of  the  bequest  to  his  wife,  the  payment  shall 
be  applied  to  the  principal,  and  not  to  the  interest. 

Ibid 

27.  If  the  testator's  widow,  who  was  one  of  the 
executors,  devises  her  estate  to  her  daughter,  on 
condition  that  she  abide  by  such  settlement  of  her 
husband's  estate,  as  the  surviving  executors  shall 
make;  and  the  surviving  executors  make  a  settle- 
ment, the  daughter  shall  be  bound  by  it  Ibid 

28.  If  the  testator  devises  his  furniture  to  his  wife 
for  life,  and  after  her  death  to  one  of  his  sons,  who 
dies:  and  subsequently,  the  wife,  at  her  death, 
leaves  the  furniture  in  one  of  the  houses  belonging 
to  the  surviving  son.  who,  upon  coming  of  age.  takes 
possession  of  the  house,  he  is  not  to  be  charged  in 
money,  for  the  furniture;  but  has  a  right  to  deliver 
it.  long  after  he  took  possession  of  it.  to  the  repre- 
sentative of  his  deceased  brother.  Ibid 

20.  Whether  a  mother,  during  her  lifetime, 
charges  her  children  with  board  or  not,  it  will  be 
allowed  her  estate,  after  her  deatb.  Ibid 

80.  The  commissioner  is  bound  to  state  the  ac- 
counts, according  to  the  decree  of  the  court  of 

appeals,  and  cannot  charge  the  appellant  with 
684     any  loss  sustained,  or  ^supposed  to  be  sus- 
tained, by  the  appellee,  in  consequence  of  the 
principles  on  which  the  account  was  directed,  in 
relation  either  to  depreciation,  or  interest.         Ibid 

81.  Where  the  accounts  have  been  discussed  for  a 
long  time,  in  the  court  of  chancery,  before  and  af- 
ter the  appeal:  and  have  become  intricate  from  the 
manner  of  stating  them;  if  a  bill  of  review  be 
applied  for  to  the  last  decree  of  the  court  of  chan- 
cery, purporting  to  be  made,  in  conformity  to  the 
decree  of  the  court  of  appeals;  and  leave  to  file  the 
bill  be  refused:  the  court  of  appeals  will  correct 
what  is  erroneous  in  the  report  of  the  commissioner, 
acting  under  its  own  decree  and  affirm  the  residue, 
in  order  to  prevent  further  delay,  although  the 
affirmance  may  possibly  be  injurious  in  some  in- 
stances. Ibid 

EVIDENCE. 

1.  A  deed  of  indemnity  of  anterior  date,  is  not 
proper  evidence  against  a  settled  account. 

Johnson's  ex'ors  -▼.  Johnson,  88 

2.  A  witness  cannot  be  received  to  give  evidence 
of  the  contents  of  a  permit  not  proved  to  have  been 
lost. 

Dawson  v.  Graves  A  al.,  127 

8.  A  power  of  attorney  to  five,  proved  by  one  of 
the  five,  without  calling  the  attesting  witness. 

Picket  V.  Claiborne.  99 

4.  In  ejectment,  it  is  competent,  to  the  defendant, 
to  give  in  evidence,  that  the  patent  under  whic)i  the 
plaintiff  claims,  was  obtained  contrary  to  law, 
although,  upon  the  face,  it  appears  to  have  been 
regalarly  issued. 

Hambletonv.  Wells,  218 

5.  A  court  of  law  can  avoid  a  patent  for  fraud  in 
obtaining  it 

White  V.  Jones,  258 

6.  In  transitory  actions,  the  day  is  immaterial, 
and  need  not  be  precisely  laid  in  the  declaration. 

Tabb  V.  Qregory.  2K 

7.  A  settlement  of  a  guardian's  account  by  the 
county  court,  is  the  best  evidence,  as  the  vouchers 
may  be  lost 

Tabb  V.  Boyd,  468 

8.  A  receipt,  or  assignment  of  a  bond,  offered  in 
discount,  must  be  proved,  at  the  trial  of  the  cause. 

Turberville  v.  Self,  680 

9.  See  Impressments,  No.  9.  ^ 

EX  POST  FACTO  LAWS. 

1.  Ex  post  facto  laws  are  contrary  to  the  principles 
of  the  constitution;  and  void  as  to  rights  acquired 
anterior  to  the  passage  of  such  laws. 

Turner  v.  Turner's  ex'x,  284 

8l  See  Lands,  Nos.  7.  9. 

FORFEITURES. 

1.  Ship's  stores  and  seamen's  common  stock,  are 
not  subject  to  entry  at  the  custom  house:  and  the 
omission  to  enter  them  will  not  render  the  vessel 
liable  to  forfeiture,  although  that  and  other  cir- 
cumstances, crea'ted  probable  cause  of  seizure. 

Douglass  V.  Roane.  868 

2.  See  Revenue.  No.  4. 

FORMER  RECOVERY. 

If  there  be  Judgment  upon  a  general  count  in  as- 
sumpsit; or  by  confession,  in  any  action,  without  a 
declaration ;  in  a  iecond  action  for  the  same  cause, 
the  plaintiff  must  shew  two  subsisting  debts,  or  he 
cannot  recover,  if  the  former  recovery  is  pleaded. 
Picket  V.  Claiborne,  99 

FRAUD. 
1.  Where  a  judgment  of  the  general  court  directed 
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the  settlement  and  preemption,  both  to  be  taken 
out  of  the  snrvey,  a  patent  obtained  for  the  whole 
survey,  after  the  Judgment,  was  fraudulent,  as  to 
the  settler. 

Hamilton  v.  Maze,  196 

2.  See  Patents,  Nos.  1,  2. 

a.  Courts  of  equity  and  courts  of  law  have  concur- 
rent jurisdiction  in  cases  of  fraud. 

White  V.  Jones,  258 

4.  See  Chancery  Proceedings,  No.  0. 

5.  Wheie  a  son  had  obtained  a  deed  from  his 
father  for  90  acres  of  land  and  five  slaves,  in  con- 
sideration of  £1. 16.,  and  maintenance  for  life:  after 
which  he  sold  the  land  to  a  third  person:  who  flled 
a  bill  alleffinsr  the  deed  to  have  been  recorded,  but 
to  have  been  afterwards  destroyed :  another  sub- 
stituted in  its  room,  and  the  land  sold  aflraln  by  the 
first  donon  to  a  purchaser  with  notice  of  the  plain- 
tiff's title,  whose  deed  had  not  been  recorded:  the 
court  of  appeals  directed  an  issue  to  try,  whether 
there  was  such  substitution?  and  if  so,  what  were 
the  terms  of  the  first  deed? 

Hooe  V.  Marquess,  416 

&  For  those  points  ouffht  to  be  decided  before  any 

further  proceedlnsrs  are  had  in  the  cause.  Ibid 

7.  The  heir  promised  his  mother,  that,  if  she  would 
ffive  him,  (the  heir.)  half  of  her  estate,  he  would 
srive  part  of  his  lands  to  his  younsrer  brother,  which 
she  orally  agreed  to:  and,  in  consequence  thereof, 
the  heir  executed  three  deeds  to  his  brother  for 

three  several  parcels  of  land.  Two  of  the 
686  deeds  were  recorded:  but  *the  third  having 
been  attested  by  two  witnesses  only,  the 
mother  trusted  it  with  the  heir,  who  promised  to 
acknowledge  it  before  a  third  witness:  Upon  dis- 
covering, however,  that  the  mother  had  conveyed 
part  of  her  property  to  his  brother,  he  probably 
destroyed  it.  Equity  will  not  set  up  the  deed 
against  the  heir. 

Chapman  v.  Chapman,  480 

8.  For  the  suppression  of  the  deed,  by  the  heir, 
was  not  for  a  fraudulent  purpose,  but  was  intended 
as  a  justifiable  guard  against  fraud  and  injustice 
meditated  against  him.  Ibid 

9.  As  the  credit  of  witnesses  was  assailed,  the 
issue  was  properly  directed  to  ascertain  whether 
the  mother's  promise  was  made?  and  whether  it 
was  the  consideration  for  the  deed  ?  Ibid 

FREIGHT. 

1.  See  Average  and  Contribution.  No.  1. 

2.  A.,  the  o|mer  of  a  brig,  chartered  her  to  R.  & 
Co..  to  carry  a  cargo  of  tobacco  from  Virginia  to 
Curracoaor  Eustatia;  from  thence  to  Hispaniola: 
and  back  to  Virginia,  the  freight  to  be  half  the 
tobacco  shipped  in  Virginia,  payable  at  the  port  of 
delivery  in  the  West  Indies:  and  £1000  paper  money, 
on  the  vessel's  arrival  in  this  country.  The  stipu- 
lated freight.  In  the  charter  party,  was  all  the 
freight  that  A.  was  entitled  to:  and  he  had  no  right 
to  any  further  freight  for  bringing  back  the  return 
cargo. 

Love  V.  Ross,  Shore  &  Co..  600 

8.  In  cases  of  that  kind,  performance  of  the  voy- 
age is  the  consideration  of  the  freight  Ibid 
4.  And,  if  A.  breaks  the  charter  party,  he  cannot 
come  into  equity  to  enforce  it  against  R.  &  Co. 

Ibid 
GUARDIAN. 

1.  Guardian  appointed  by  the  court  continues  to 
the  infant's  age  of  21  years,  unless  the  guardian- 
ship be  revoked. 

Ross  V.  Gill  and  wife,  250 

2.  A  lease,  by  a  guardian,  for  a  longer  time  than 
the  infancy  of  the  ward,  is  void.  Ibid 

8.  The  guardian's  account  settled  by  the  court,  is 
the  best  evidence,  as  the  vouchers  may  be  lost 
Tabb  V.  Boyd,  458 

GREENBRIER  COMPANY. 

1.  The  Indian  war  in  1764.  and  the  subsequent 
acts  of  the  kingly  government  preventing  the  set- 
tlement of  the  lands  lying  within  the  boundaries 
claimed  by  the  Loyal  and  Greenbrier  companies, 
were  sufficient  excuses  for  those  companies,  lor  not 
completing  their  surveys,  and  obtaining  patents  for 
the  lands  within  the  periods  prescribed  by  the  or- 
ders of  council,  under  which  they  were  claimed. 

Case  of  the  Lioyal  and  Greenbrier  compa- 
nies, 21 

2.  A  settler,  upon  such  a  survey,  was,  by  the  7th 
section  of  the  act  of  1779,  entitled  to  800  acres  only: 
but,  upon  a  caveat  to  the  survey,  the  general  court 
might,  under  circumstances,  hav^  allowed  400 acres, 
when  the  survey  was  made  for  a  wrongdoer. 

Hamilton  v.  Maze,  196 

HUSBAND  AND  WIFE. 

1.  A  husband  may  sell  the  personalty  of  his  wife, 
not  reduced  into  possession. 

Taliaferro  v.  Taliaferro  &  al.,  98 


2.  The  husband  is  not  liable  for  the  wife*s  debts, 
after  her  decease. 

Tabb  V.  Boyd.  461 

IMPRESSMENTS. 

1.  Impressments,  by  the  executive,  were  either 
authorized  or  approved  of,  by  the  resolution  of  the 
assembly,  on  the  I2th  of  March.  1781;  and  therefore 
the  public  was  bound  to  pay  for  the  loss,  which  the 
owners  of  the  impressed  property  sustained. 

Commonwealth  v.  Cunningham,  ai 

2.  The  act  of  November  1781.  authorizing  the 
county  courts  to  examine  into  such  impressments, 
and  to  certify  the  value  of  the  losses,  had  expired 
before  the  I4th  of  June,  1784.  Ibid 

8.  And,  therefore,  a  certificate  then  made,  by  the 
county  court  was  not  to  be  received  to  ascertain 
the  amount  of  the  loss:  but  the  original  appraise- 
ment if  to  be  had,  and  liable  to  no  objection  on  the 
score  of  fairness,  or  Justice,  should  have  been  re- 
sorted to  for  that  purpose:  or  if  that  could  not  hare 
been  had,  or  should  have  been  found  liable  to  ex- 
ception upon  those  grounds,  then  by  other  satisfac- 
tory evidence.  Ibid 

4.  And,  therefore,  the  cause  was  sent  back  to  the 
district  court  to  have  the  loss  ascertained  in  that 
manner,  notwithstanding  the  act  of  congress  in  1790, 
disallowing   claims   made  after  that  period,  (the 

court   probably  considering  the  proceediDr» 

686     *as    incipient    though  not  perfected,  at  tbe 

time  of  passing  the  act).  Ihld 

5.  Where  property  was  Impressed  for  public  serv- 
ice, during  the  revolutionary  war,  application  to 
the  county  court  to  adjust  the  claim,  onght  to  hare 
been  made,  in  order  to  entitle  the  owner  to  satis- 
faction. 

Commonwealth  v.  Banks:  and  Nortli  A  Co..    SS8 

&  But  if  he  was  diverted  from  applying  there,  by 

promises  of  payment  from  the  executive  or  auditor. 

that  would  excuse  the  omission.  Ibid 

7.  The  act  of  November  1781.  relative  to  the  ad- 
justment of  claims  for  property  impressed,  and  the 
subsequent  continuing  laws,  were  acts  of  limiutioo: 
and  barred  claims  not  asserted  before  the  Ist  of 
September,  1787.  Ibid 

8.  Nor  was  it  necessary  to  plead  the  bar.  lUd 

9.  Appeals  from  the  auditor,  in  such  cases,  are 
not  confined  to  pleadings,  as  in  ordinary  cases:  and 
therefore,  for  the  sake  of  justice,  new  evidence  was 
received,  in  the  court  of  appeals,  to  shew  that  the 
acts  required  by  the  opinion  of  the  court  had  been 
performed  by  the  petitioners.  'Ibid 

10.  Unnecessary  delay,  on  the  part  of  the  claim- 
ant, until  after  the  year  1790,  whereby  the  state  was 
deprived  of  an  opportunity  of  obtaining  reimburse- 
ment from  the  general  government  barred  tbe 
owner  both  at  law  and  in  equity.  Ibid 

11.  In  such  cases,  an  issue,  to  be  tried  by  a  jury,  is 
a  proper  mode  of  ascertaining  tlie  amount  of  tbe 
loss,  where  there  had  been  no  valuation,  by  the 
county  court 

Commonwealth  v.  Cunningham  &  Co..  81 

12.  But  the  petitioners  were  not  entitled  to  inter- 
est 

INDEMNITY. 

1.  See  Chancery  Proceedings,  No.  6. 

2.  See  Agreement  No.  & 

INDICTMENT. 

1.  In  an  indictment  at  common  law,  it  U  not  nec- 
essary to  state  that  the  house  burnt  was  a  dwelling 
house:  for  the  word  house,  imports  it;  and.  if  upon 
the  trial,  it  appears  that  it  was  not  a  house  npon 
which  arson  could  be  committed,  it  is  the  duty  of 
the  judges  to  direct  the  jury  to  acquit  the  prisoner. 

Commonwealth  v.  Posey,  10^ 

2.  The  common  gaol  and  county  prison,  in  the 
county  of  N.  K.,  is  a  sufficient  description.         Ibid 

INJUNCTION. 

See  Executors  and  Administrators,  Na  7. 

INTEREST. 

1.  See  Executors  and  Administrators,  Nos.  19,  B. 
24,  25.  26. 

2.  See  Impressments,  Na  12. 

JOINT  OBLIGATIONS. 

See  Joinder  in  Action. 

JOINDER  IN  ACTION. 

The  representatives  of  two  deceased  persons  can- 
not be  joined  in  the  same  action,  although  the 
undertaking  be  joint  and  several. 

Grymesv.  Pendleton,  l*> 

JUDGMENTS. 

1.  If  a  judgment  of  reversal  states  that  it  **is  not 
to  bar  or  prejudice  any  future  claim  of  the  appel- 
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lee,  made,  upon  fuller  proof,  to  the  auditor,"  and 
the  new  case  does  not  differ  from  the  former,  the 
first  judsment  concludes  the  cause. 

Innis  V.  Roane,  879 

2.  Althoug-h  the  county  court  crave  no  judgment 

on  the  verdict,  the  district  court  affirmed  it  with 

damasres,  and  the  court  of  appeals  did  the  same: 

(But  probably  from  oversight.) 

Turberville  v.  Self.  680 

JUDGES. 

1.  Mode  of  qualifyincr  the  judges  of  the  first  court 
of  appeals. 

First  Case  of  the  Judges,  1 

2.  Judffes  are  exempt  from  arrest,  in  civil  suits, 
durinff  their  attendance  at  court. 

Commonwealth  v.  Ronald,  97 

3.  The  judffes  of  the  court  of  appeals,  and  of  all 
the  superior  courts,  hold  their  offices  durlncr  ffood 
behaviour,  and  cannot  be  removed,  except  for  mis- 
behaviour. 

Cases  of  the  Judges  of  the  court  of  appeals,       135 

4.  The  Judffes  of  the  court  of  chancery,  general 
coart,  and  court  of  admiralty,  could  not  be  required 
to  act  as  district  Judges:  for  the  legislature  could 
not  increase  their  duties.  Ibid 

5.  Those  Judffes  might  resign  the  office  of  judges 
of  the  court  of  appeals,  and  still  be  judges  of  the 
courts  to  which  they  respectively  belonged.        Ibid 

0.    The  legislature  cannot  reduce  the  sala- 
ds?    ries  of  the  judges,  while  the  duties  remain  *the 
same:  and    when    public  utility  requires  an 
increase  of  duties,  there  should  be  analogous  alter- 
ations of  salary.  Ibid 

7.  If  an  act  of  assembly,  speaking  of  an  established 
court,  says,  that  the  court  of  that  name  shall  consist 
of  a  certain  number  of  judges,  itouffht  not  to  be 
interpreted  as  meaning  to  remove  the  existing 
jQdfires:  but  if  it  did,  the  legislature  had  not  power 
to  do  it,  as  the  judges  were  in  under  the  constitu- 
tion. Ibid 

JURISDICTION. 

1.  The  court  of  appeals  had  not  Jurisdiction  to 
award  a  writ  of  error  to  a  Judgment  of  the  gen- 
eral court,  under  the  act  for  adjusting  titles  of 
claimers  to  unpatented  lands. 

Maze  V.  Hamiltons,  88 

2.  Jurisdiction  must  be  averred  in  courts  of  lim- 
ited authority,  in  real,  as  well  as  personal  actions. 

Hill  V.  Pride,  107 

LANDS. 

1.  Waste  lands,  before  the  revolution,  were  taken 
up,  by  order  of  council  in  general  cases :  and  by 
warrant  from  the  govemour  for  military  services. 

Case  of  the  Ix>yal  and  Qreenbrler  companies,  21 

2.  Form  of  the  orders  of  council,  under  which 
lands  were  taken  up.    (Note.)  92 

8.  An  entry  in  the  council  books,  if  followed  by 
an  order  of  council,  ffave  priority  of  ffrant.         Ibid 

4.  The  court  of  appeals  had  not  jurisdiction  to 
award  a  writ  of  error  to  a  Judgment  of  the  general 
court,  under  the  act  for  adjusting  the  titles  of 
clairiiers  to  unpatented  lands. 

Maze  V.  Hamiltons,  88 

6.  See  Northern  Neck. 

e.  See  Greenbrier  Company. 

7.  The  old  claims  of  the  crown,  by  the  treaty  of 
1788,  extended  to  the  Mississippi:  and  when  the 
dormant  title  of  the  Indian  tribes  was  afterwards 
eztinffuished  by  government,  it  enured  to  the 
benefit  of  the  citizen,  who  had  acquired  a  title  from 
the  crown:  and  the  land  could  not  be  granted  anew, 
as  waste  land. 

Bfarshall  v.  Clarke,  968 

8.  But  such  lands,  not  previously  appropriated. 
were  liable  to  location  by  treasury  warrants. 

Ibid 

9.  The  act  of  1779.  for  adjustinsr  the  pay  of  the 
officers  and  soldiers,  could  only  restrain  future 
entries;  and  had  no  retroactive  operation.  Ibid 

la  But  the  Indian  title  did  not  impede  the  rrant 
and  location  of  such  lands,  although  the  firrantee 
took  the  risk  of  the  Indian  title.  Ibid 

11.  The  400  acres  of  land,  mentioned  in  the  savins: 
clause  of  the  act  of  1788,  for  surveying  lands  sriven 
to  the  officers  and  soldiers,  were  confined  to  the 
intended  town;  and  the  lesrislature  could  only  act 
upon  waste  lands.  Ibid 

12.  S.  a^ees  to  locate  certain  lands  for  W.,  in  the 
county  of  R.,  after  which,  he  agrees  to  locate  the 
same  lands  for  M.  with  others,  of  whom  S.  was  one: 
and  havinff  received  warrants  from  M.  for  that  pur- 
pose, he  accordingly  locates  the  lands.  Subsequent 
to  this,  W.  contracts  with  S.  that  the  latter  shall 
transfer  the  entry  made  for  M.  to  the  county  of  L. 
and  locate  a  very  larffe  quantity  of  warrants  for 
W.  on  the  lands  in  R.  This  shall  not  disappoint  M., 
but  the  lands  In  R.  shall  be  decreed  him.  on  his 
releasing  S.  from  his  covenants;  relinquishing  his 
riffht  to  the  lands  in  L. :  and  paying  the  fees  of  locat- 


insr  and  surveying  the  entry  for  M.  in  the  county 
of  R. 

Walcottv.  Swan,  482 

18.  For  the  location  for  M.  created  an  inchoate 
riffht,  which  could  not  be  defeated,  without  his  con- 
sent. Ibid 

14.  But  he  has  a  right  to  elect  which  he  will  take, 
the  land  in  R.,  or  that  in  L.:  and,  by  brinsring  the 
suit  for  that  in  R.,  he  does  elect  Ibid 

15.  In  carrying  M.'s  location  intoffrant  the  origi- 
nal entry  is  to  be  regarded  in  the  same  manner,  as 
if  the  transfer  to  W.  had  not  been  made.  Ibid 

LEGACY. 
See  Executors  and  Administrators,  Nos.  85,  28. 

LEGATEES. 

1.  If  the  probate  of  the  will  be  suspended,  at  the 
instance  of  the  heir  at  law,  and  remains  for  many 
years  unnoticed,  during*  the  infancy  of  the  legatees, 
but  is  afterwards  proved;  the  legatees  will,  not- 
withstanding some  delay  after  majority,  be  enti- 
tled to  assert  their  rights  (of  which  they  were 
ignorant  until  the  final  probate  of  the  will)  against 
volunteers. 

Taliaferro  &  al.  v.  Taliaferro  &  al.,  98 

2.  See  Executors  and  Administrators,  Nos.  5,  6,  27. 

LIMITATION  OF  ACTTIONS. 

1.  If  the  act  of  limitations  be  pleaded,  the  jury 
ought  to  find,  that  the  defendant  assumed  within 
five  years  next  before  the  suit  was  commenced:  or 
the  whole  issue  is  not  found,  and  a  new  trial  will  be 
award  e  d . 

Calvert  v.  Bowdoin,  217 

2.  See  Impressments,  Nos.  7,  8, 10. 

638  ♦LOYAL  CJOMPANY. 

See  Greenbrier  Ck>mpany. 

MARRIAGE  CONTRACJT. 

Marriaffe  contract  made  by  parol,  before  the  act 
of  frauds  in  1786,  may  be  enforced,  upon  acknowl- 
edgment of  it,  before  witnesses,  althousrh  they  were 
not  present  at  it  when  it  was  made. 

Foster's  ex*ors  v.  Foster,  281 

MONEY. 

See  Executors  and  Administrators,  Nos.  12,  18,  14, 
28. 

MOTIONS. 

After  judgment  on  a  motion,  the  court  of  error 
will  presume,  that  all  necessary  things  were  proved, 
unless  the  contrary  appears  in  the  record. 

Winston  v.  Overseers  of  the  Poor  of  Han- 
over, 867 
NONSUIT. 

If  the  evidence  differs  from  the  statement  in  the 
declaration,  judgment  o^  nonsuit  will  be  ffiven  in 
the  court  of  error. 

Calvert  v.  Bowdoin.  217 

NORTHERN  NECK. 

1.  The  several  grants,  by  the  crown,  to  the  pro- 
prietors of  the  Northern  Neck,  were  valid. 

Hite  &  al.  V.  Fairfax  &  al.,  42 

8l  By  the  convention,  between  lord  Fairfax  and 
the  crown  in  1745,  patents  and  surveys  made,  within 
the  proprietary,  according  to  the  terms  and  condi- 
tions of  orders  of  council,  were  to  be  confirmed. 

Ibid 

8.  Consequently,  the  heir,  or  devisee,  or  register, 
was  to  issue  patents  for  surveys,  before  Christmas 
1785;  but  the  patentees  were  to  account  to  the  rep- 
resentatives of  lord  Fairfax,  for  quit-rents,  compo- 
sition, and  office  fees.  Ibid 

NEW  TRIAL. 

1.  A  new  trial  granted  because  a  juror  misunder- 
stood the  testimony,  and  its  application  to  the  law. 

Hague  V.  Stratton.  84 

2.  If  the  defendant  has  been  negligent  in  his  prep- 
arations for  the  trial  of  the  cause,  a  court  of  equity 
will  not  relieve  against  the  verdict,  on  account  of 
the  absence  of  witnesses,  who  can  only  prove,  in 
substance,  the  same  things,  which  other  witnesses 


can. 

Hoomes  v.  Kuhn, 


274 


8.  If  the  defendant  only  asks  one  witness  to  attend, 
and  sends  a  subpoena,  by  a  servant  to  another, 
which  reaches  him  on  the  day  of  appearance,  at  so 
ffreat  a  distance  from  the  court  where  the  cause  is 
depending,  that  there  is  no  probability  that  he  can 
reach  it  in  time,  this  is  gross  nefifllgence;  especially, 
if  he  does  not  communicate  those  circumstances  to 
his  counsel,  nor  make  any  other  preparations  for 
the  trial.  Ibid 
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4.  And.  in  SQch  case,  equity  will  not  interfere,  if 
the  judge,  who  tried  tlie  cause,  and  knew  what 
passed  at  the  trial,  twice  refused  a  new  trial,  upon 
the  same  representation.  Ibid 

5.  A  court  of  equity  will,  occasionally,  relieve,  by 
way  of  new  trial,  where  the  common  law  gives  no 
remedy;  or  Judgment  has  been  obtained  by  sur- 
prise, or  inadvertence. 

Foushee  v.  Lea,  879 

6.  And,  If  the  party  has  sent  a  subpoena  In  time 
to  the  sheriff  of  the  county  where  the  witness 
resides,  he  has  used  due  diligence:  And,  if  the  wit- 
ness does  not  attend,  and  the  party  has  not  been, 
otherwise,  in  fault,  the  cause  ought  to  be  continued; 
or  a  court  of  equity  will  grant  a  new  triaL  Ibid 

7.  If  the  defendant's  counsel  means  to  move  for  a 
new  trial,  because  the  finding  of  the  Jury  is  contrary 
to  the  evidence,  he  is  not  bound  to  do  it  at  the  time 
the  verdict  is  rendered,  but  may  postpone  it  to 
another  day  of  the  term.  Ibid 

8.  And,  if  one  of  the  Justices,  who  tried  the  cause, 
does  not  attend  on  the  day  of  the  motion,  so  that  a 
quorum  cannot  be  had  to  decide  upon  it,  that  will 
be  ground  for  relief  In  a  court  of  equity.  Ibid 

9.  If  the  chancellor  refuses  to  dissolve  the  injunc- 
tion, granted  upon  a  bill  for  a  new  trial,  and  the 
parties  consent  that  the  new  trial  shall  be  had  in  a 
particular  county,  the  chancellor,  on  the  motion  of 
either  party,  may  direct  the  trial  to  be  at  a  different 
place,  without  the  assent  of  the  other.  Ibid 

10.  If  the  issue  directed  by  a  court  of  equity  be  so 
framed  as  not  to  embrace  the  contemplated  object, 
and  be  found  for  the  defendant,  the  appellate  court 
will  direct  another  issue,  more  appropriate  to  the 
case. 

Braxton  v.  Willing,  Morris  &  Co.,  288 

689        *11.  A  motion,  to  the  same  Judge,  who  tried 

the  cause,  for  a  new  trial,  upon  the  ground  of 
misdirection  to  the  jury,  and  an  exception  to  his 
refusal  of  it,  instead  of  an  exception  to  the  original 
opinion,  is  improper. 

Johnston  V.  Macon,  807 

12.  But,  still,  if  the  whole  matter  is  stated  in  the 
record,  the  court  of  error  will  pass  over  the  form, 
and  look  at  the  substance  of  the  direction.  Ibid 

13.  If  the  first  part  of  a  bill  of  exceptions,  to  the 
opinion  of  the  judge,  for  refusing  a  new  trial  on  the 
ground  of  misdirection,  will  Justify  the  direction 
given,  although  the  residue  of  the  direction,  as  to 
the  proof  necessary  to  be  produced  by  either  party, 
be  defective,  the  court  of  error  will  consider  the 
residue  as  surplusage.  Ibid 

14.  The  court  of  appeals  may  grant  a  new  trial. 
Power  V.  Finnic,  411 

15.  If  a  deposition  be  taken  and  filed,  but  not  called 
for  during  the  trial,  a  new  trial  will  not  be  granted 
on  the  ground  that  the  deposition  contained  mate- 
rial matter,  and  had  been  lost. 

Chapman  v.  Chapman,  480 

16.  For  it  Is  like  a  witness  summoned,  and  attend- 
ing, but  not  called  for.  Ibid 

17.  If  a  party  believes  he  can  procure  other  testi- 
mony, he  should  move  for  a  continuance  of  the 
cause  :  and  not  wait  until  there  is  a  verdict  against 
him.  and  then  bring  it  forward,  as  ground  for  a  new 
trial,  after  having  taken  his  chance  with  the  Jury. 

Gordon  v.  Harvey,  4fiO 

18.  The  appellate  court  cannot  grant  a  new  trial, 
upon  affidavits  taken  after  the  appeal  was  depend- 
ing in  such  appellate  court. 

Porter  v.  Harris.  486 

OFFICERS. 

1.  If  an  act  of  assembly,  speaking  of  a  court  already 
established,  says  it  shall  consist  of  five  judges,  it 
ougbt  not  to  be  considered  as  meaning  to  remove  the 
existing  judges ;  but  the  officers  of  the  court  are 
displaced,  and  must  be  reappointed. 

Cases  of  the  Judges,  186 

2.  The  supernumerary  officers,  who  retired  after 
the  date  of  the  preliminary  articles  between  Great 
Britain  and  the  United  States,  and  before  peace  was 
announced  by  proclamation,  were  not  entitled  to 
the  half  pay  promised  by  tbe  act  of  1779,  to  those 
who  served  to  the  end  of  the  war. 

Innts  V.  Roane,  879 

8.  The  half  pay  promised,  by  that  statute,  was  a 
bounty  ;  and,  therefore,  the  officers  who  claim  It, 
must  shew  exact  performance,  by  having  returned 
into  service  when  called,  and  serving  through  the 
whole  war,  afterwards.  Ibid 

4.  For  substantial  performance  never  entitles  to 
a  bounty,  as  the  claimant  has  no  equity.  Ibid 

OVERSEERS  OF  THE  POOR. 

1.  The  overseers  of  the  poor  had  not  authority, 
before  the  act  of  1792,  to  appoint  collectors  in  any 
case  :  but  the  courts  might,  when  the  sheriff  failed 
to  give  security. 

Winston  v.  Overseers  of  the  Poor  of  Han- 
over, 367 


2.  And,  if,  on  a  motion  for  Judgment  against  ihe 
sheriff,  the  defendant,  if  there  has  been  such  an 
appointment  by  the  court,  ought  to  shew  It.       Ibid 

8.  For  the  sheriff  is,  prima  facie,  collector.       Ibid 

PARDON. 

1.  The  govemour  cannot  pardon  upon  condition: 
for  the  condition  is  void,  and  the  pardon  absolnie. 

Commonwealth  v.  Fowler,  e 

2.  The  house  of  delegates  cannot  pardon  withont 
the  concurrence  of  the  senate. 

Commonwealth  v.  Caton  &  al.,  s 

PAROL  GIFTS  OF  SLAVESw 

1.  The  act  of  1787,  respecting  parol  gifts  of  slaves 
is  prospective  only. 

Turner  v.  Turner's  ex'ors,  2N 

2.  The  act  of  1768,  is  to  be  construed  according  to 
the  enacting  clause,  and  not  restricted  by  the  pre- 
amble. Ibid 

8.  The  explanatory  act  of  1787,  illustrates  the  in- 
terpretation of  the  act  of  1787 :  for  the  explanatory 
act,  never  has  been  construed  to  relate  back,  and 
affect  rights  previously  acquired  under  the  act  of 
1706.  Ibid 

PATENTS. 

1.  The  defendant,  in  ejectment,  may  give  in  ctI* 
dence,  to  the  Jury,  that  the  plaintiff's  patent  was 
obtained  contrary  to  law. 

Hambleton  v.  Wells,  2is 

2.  A  court  of  law  can  avoid  a  patent,  for  fraud,  in 
obtaining  it 

White  V.  Jones,  281 

PARTIES. 

1.  See  Chancery  Proceedings.  No.  7. 

2.  The  heir,  legatee,  or  distributee,  mnat 
640  either  bring  the  executor  or  administrator  *of 
the  decedent  before  the  court,  or  administer 
himself ;  without  which,  he  cannot  sustain  a  bill  for 
an  account  of  the  effects  of  the  deceased  :  for  It  is 
not  sufficient  to  allege  that  the  rights  of  his  prede- 
cessors are  all  united  in  him,  as  there  may  be  out- 
standing claims  to  adjust. 

Morning  v.  Lucas  &  al.,  577 

PRACTICE. 

1.  If  the  defendant,  after  issue  Joined,  remove  the 
suit,  by  habeas  corpus,  into  a  superior  court,  tbe 
plaintiff  may  declare  anew,  in  the  superior  coart 

Verellv.  Coleman,  ao 

2.  Whether  the  court  of  chancery  should  postpone 
the  original  cause,  until  the  cross  suit  is  ready,  that 
both  may  be  heard  together,  is  discretionary. 

M'Connico  v.  Moseley,  3O0 

Z.  Suits  in  equity,  between  different  parties,  claim- 
ing the  same  property,  will  be  heard  together,  in 
order  to  avoid  decrees  which  might  clash  together. 

Ibid 

4.  In  indebitatus  assumpsit,  if  the  defendant,  after 
office  judgment  and  awrit  of  enquiry,  offers  to  plead, 
in  abatement,  that  the  matter  of  the  suit  was  con- 
tained in  a  covenant  under  seal,  and  the  court  reject 
the  plea,  but  give  leave  to  plead  the  general  issne. 
it  will  not  be  error  ;  for  the  defendant  might  have 
given  the  special  matter  in  evidence  under  the  gen- 
eral issue,  and  If  it  had  been  refused,  might  hare 
filed  an  exception  to  the  opinion. 

Porter  v.  Harris,  4Sb 

6.  Quaere,  whether,  at  a  late  stage  of  the  suit  a 
special  plea  may  be  received,  and  the  cause  sent 
back  to  the  rules  ?  Ibid 

6.  Possibly  there  may  be  cases  where  it  would  be 
proper ;  but  the  circumstances  should  be  very 
strong.  Ibid 

PRECEDENTS. 

The  construction  of  a  statute,  long  acquiesced  in, 
ought  not  to  be  disturbed. 

Commonwealth  v.  Caton  &  al.,  lOB 

PREEMPTION. 

There  is  a  difference  between  a  settlement  right, 
and  a  preemption  :  The  first  will  be  allowed  to  be 
taken  out  of  the  survey  :  but  the  other  not. 

Hamilton  v.  Maze,  196 

PLEAS  AND  PLEADINGS. 

1.  The  want  of  a  plea  is  fatal,  although  the  Jury  Is 
sworn  to  try  the  issue. 

Grymes  v.  Pendleton,  130 

2.  The  form  of  reversal,  in  such  cases.  Is  not  in 
bar.  Ibid 

8.  The  plea  of  payment  is  responsive  to  the  nega- 
tion of  non-payment,  in  the  declaration,  and 
amounts  to  the  general  Issue  In  this  country. 

Henderson,  Ac  v.  Southall,  &c.,  371 

4.  If.  to  a  declaration  charging  a  tort,  with  an  as- 
sumpsit upon  it,  the  defendant  pleads  not  guilty,  it 
will  be  good  after   verdict,    notwithstanding  tbe 
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donble  aspect  of  tlie  declaration,  and  the  Irrelevancy 
of  tlie  Issne  to  the  assumpsit. 

King  v.  M*Daniel,  451 

&  If,  in  replevin,  the  avowry  states  that  the  dis- 
tress was  for  rent  arrear  ;  and  the  tenant  pleads, 
that  he  did  not  owe  the  money,  the  issue  is  substan- 
tially joined. 

Tnrberville  v.  Self, 
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PURCHASE  MONEY. 


1.  Although  the  vendor  sells  "the  tract  of  land, 
whereon  he  formerly  lived,  supposed  to  contain  800 
acres,  more  or  less,  as  he  bought  it.  yet  if  he  omits 
to  disclose,  to  the  vendee,  that  he  had  previously 
surveyed  it.  and  found  it  to  contain  less  than  he 
bouarht  itfor,  the  purchaser  will  be  entitled  to  a 
deduction,  from  the  purchase  money,  equal  to  the 
deficiency:  notwithstanding  he  paid  part,  after  the 
deficiency  was  discovered,  and  gave  a  new  bond  for 
the  balance,  with  only  an  oral  declaration,  that  he 
would  seek  compensation  for  the  loss. 

Anthony  v.  Oldacre,  489 

8.  See  Agreement,  Nos.  0,  7. 

RECOVERY,  (Former.) 

If  there  be  a  former  recovery,  upon  a  general 
count,  and  the  plaintiff  brings  a  new  action  for  the 
same  thing,  he  must  shew  two  subsisting  debts,  at 
the  time  of  the  former  judgment,  or  he  will  not  be 
able  to  recover. 

Picket  V.  Claiborne,  09 

REPLEVIN. 

1.  In  replevin,  if  the  avowry  alleges  that  a  sum 
of  money  was  arrear  for  rent;  and  the  plaintiff 
replies  that  he  did  not  owe  it  at  the  time  of  the  dis- 
tress, it  Lb  a  sufficient  issue. 

Turbcrville  v.  Self.  680 

2.  An  award,  of  date  posterior  to  the  distress, 
finding  a  balance  due  to  the  plaintiff,  may  be  dis- 
counted at  the  trial,  against  the  rent  Ibid 

8.  But  the  avowant  cannot  oppose  the  dis- 
641  count,  by  a  claim  of  which  the  plaintiff  *had 
not  notice:  for  the  act  of  assembly  confines 
the  right  of  discount  to  defendants;  and  does  not 
extend  to  any  other  plaintiff  than  a  plaintiff  in 
replevin,  who,  in  fact,  is  a  defendant  to  the  avowry. 

Ibid 
REVENU3. 

1.  The  failure  to  enter  a  chariot  and  harness, 
from  Philadelphia,  was  a  forfeiture  of  the  vessel, 
chariot  and  harness,  under  the  state  revenue  laws, 
in  May  178& 

Bentley  V.  Roan,  168 

2.  But.  if  the  same  articles  had  been  imported  by 
land,  they  would  have  been  free  from  duty.        Ibid 

3.  Where  the  master  of  the  ship  delivered  the  in- 
voices and  bill  of  lading  to  the  naval  officer,  and 
had  a  manifest  made  out.  at  the  custom  house,  un- 
der the  inspection  of  the  naval  officer  :  if  some  of 
the  cargo  happens  to  be  overlooked  in  the  manifest, 
it  does  not  forfeit  the  vessel  and  cargo. 

Fairclough  v.  Gatewood,  166 

4.  Where  the  master  applied,  at  the  naval  office  in 
Norfolk,  to  enter  the  ship  and  cargo,  (for  a  small 
part  of  which,  the  duties  were  paid  down,  by  the 
owners,)  and  offered  to  give  bond  with  security,  for 
payment  of  the  duties,  upon  the  goods  belonging  to 
persons  in  Petersburg  and  Richmond,  but  the  naval 
officer  refused,  and  directed  them  to  be  landed,  as 
a  deposit  for  the  duties  :  in  doing  which,  it  was  nec- 
essary to  take  out  those  belonging  to  Norfolk  first, 
and  lay  them  on  the  wharf  ;  from  which  part  was 
afterwards  carried  away  by  the  owner  of  them 
(who  had  several  times  offered  to  pay  the  duties), 
without  the  knowledge  of  the  master,  it  was  not  a 
breach  of  the  law,  which  forfeited  the  ship  and 
cargo. 

Richards  v.  Tabb.  622 

5.  Where  the  vessel  by  violence  of  tempest,  was 
forced  to  quit  Hampton  road,  and  proceed  up  to 
Warwick,  before  an  entry  was  made  at  the  naval 
office  in  Hampton,  there  was  no  breach  of  the  rev- 
enue laws,  if  the  entry  was  made,  in  convenient 
time,  afterwards,  the  duties  secured,  and  a  permit 
obtained. 

Stratton  v.  Hague,  664 

6.  Necessity  will  excuse  the  infraction  of  a  stat- 
ute. Ibid 

REFERENdB. 

If  there  be  an  order  of  reference  by  consent : 
and  it  be  afterwards  set  aside,  without  its  being 
shown  at  whose  instance,  or  for  what  cause,  it  was 
done  :  and  no  exception  be  taken  at  the  time,  the 
court  of  appeals  will  affirm  the  judgment  after- 
wards rendered  upon  a  verdict,  subsequently,  ob- 
tained. 

Porter  V.  Harris.  486 

REVIEW,  (Bills  of.) 

See  Executors  and  Administrators,  No.  31. 


ROADS. 

1.  An  old  road  established,  although  no  record 
could  be  produced,  showing  that  it  had  ever  been 
opened,  by  order  of  court. 

Clarke  v.  Mayo,  874 

2.  If  the  proprietor  of  the  land  petitions  for  a 
road,  and  the  court  approve  of  it,  it  may  be  estab- 
lished, without  a  view.  Ibid 

8.  And  although  no  express  order  of  establish- 
ment can  be  found,  yet,  if  surveyors  of  it  be  ap- 
pointed for  a  long  time,  the  establishment  and  his 
consent  will  be  presumed.  Ibid 

ROYAL  ASSENT. 

1.  The  royal  assent  to  the  act  of  1769,  concerning 
executions  upon  judgments  on  forthcoming  bonds, 
inferred  from  circumstances. 

Daniel  v.  Robinson's  ex'x,  670 

2.  Aftersuch  judgment,  the  court  of  appeals  will 
presume,  that  the  royal  assent  was  proved  in  the 
district  court.  Ibid 

8.  Form  of  declaring  the  royal  assent,  or  dissent, 
to  an  act  of  assembly,  before  the  revolution.       Ibid 

RIVERS. 

1.  The  bed,  of  a  navigable  river,  is  in  the  common- 
wealth. 

Home  V.  Richards,  411 

2.  The  Rappahannock  is,  probably,  a  navigable 
river,  at  Falmouth.  Ibid 

8.  In  a  river  not  navigable,  the  owner  of  the  soil, 
on  one  side,  is  proprietor  of  the  bed,  to  the  middle 
of  the  stream.  Ibid 

RIGHT  OF  WAY. 

The  grant  of  a  right  of  way  does  not  convey  the 
soil :  but  the  privilege  of  a  way  to  be,  conveniently, 
located,  only. 

Home  V.  Richards,  411 

SALVAGE. 
See  Average  and  Contribution.  No.  1. 

SALES  UNDER  ACTT  OF  ASSEMBLY. 

1.  May  be  public  or  private. 

Spotswood  V.  Pendleton.  614 

642        *2.  The  sales,  to  the  tenants  who,  before  the 
lands  were  put  up.  agreed  to  give  the  prices 
contained  in  a  previous  estimate  made  by  the  trus- 
tees, were  good,  as  no  body  bid  against  them.        Ibid 

3.  The  trustees  might  sell  by  agents.  Ibid 

4.  A  small  excess  raised,  beyond  the  sum  required 
by  the  act,  did  not  avoid  the  sales.  Ibid 

SEAMEN'S  WAGES. 

1.  Mariners  have  a  claim  for  their  wages,  out  of 
the  sale  of  the  ship,  directed  to  be  sold,  by  the  court 
of  admiralty. 

Fairclough  v.  Gatewood,  168 

2.  The  proceeds  of  the  sale  of  a  ship  condemned 
as  forfeited,  by  the  court  of  admiralty,  are  liable  to 
the  seamen's  wages,  in  lieu  of  the  ship. 

Douglass  V.  Roan.  86 

SETTLED  AC<X)UNT. 

1.  Anterior  debts  ought  not  to  be  received  in  con- 
travention of  a  settled  account. 

Johnson's  ex'ors  v.  Johnson.  88 

2.  See  Executors  and  Administrators,  No.  27. 
8.  See  Guardian,  No.  8. 

SETTLEMENT  RIGHT. 

1.  There  is  a  difference,  between  a  right  of  settle- 
ment, and  a  preemption  :  The  first  was  allowed  to 
be  taken  out  of  the  survey  :  but  not  the  latter. 

Hamilton  v.  Maze,  106 

2.  Therefore,  where  a  judgment  of  the  general 
court  directed  the  settlement  and  preemption  both 
to  be  taken  out  of  the  survey,  and  a  bill  in  chan- 
cery was  brought  to  enforce  the  judgment,  and  set 
aside  a  patent  upon  the  survey,  the  defendant 
might  resist  the  preemption,  but  not  the  settlement 
right  Ibid 

8.  A  patent  obtained  for  the  whole  survey,  after 
the  judgment  of  the  general  court,  was  fraudulent 
as  to  the  settlement  right;  and  the  patentee  was 
decreed  to  convey  part  to  the  settler.  Ibid 

SHERIFF. 

1.  The  fixing  an  escape,  from  the  sheriff,  by  legal 
deductions,  according  to  the  practice  in  England, 
is  done  away  by  the  act  of  assembly. 

Johnston  v.  Macon,  867 

2.  In  an  action  against  the  sheriff  for  an  escape, 
an  actual  escape  mast  be  proved  by  the  plaintiff  : 
but  the  sheriff,  on  the  other  hand,  ought  to  prove, 
that  there  was  no  negligence,  on  his  part,  and  that 
due  means  were  used  to  retake  the  prisoner.        Ibid 

SLAVES. 
1.  Verbal  gift  of  slaves  to  a  feme  sole,  to  whose 
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husband,  upon  her  subsequent  marriage,  they  were 
delivered  ;  and,  by  him,  kept  till  his  death  four 
years  after  the  marriage,  is  within  the  statutes  for 
preventinflr  fraudulent  fflf ts  of  slaves. 

Taylor,  ex'or  of  Rowley  v.  Wallace  and  wife,     92 
2.  If  the  widow  does  not  relinquish  the  will,  within 
the  prescribed  period,  she  is  barred,  from  dower,  in 
the  undevised  slaves. 

Noel  and  wife  v.  Garnet,  92 

8.  The  act  of  1787,  respecting  parol  gifts  of  slaves 
is  prospective  only. 

Turner  v.  Turner's  ex'x,  284 

4.  See  Parol  sifts  of  slaves,  Nos.  2,  8. 

TENDER  OP  MONEY. 

1.  See  Usury,  No.  8. 

2.  See  Executors  and  Administrators,  No.  28. 

TREASON. 

The  treason  law,  of  1776,  was  constitutional ;  and 
the  house  of  delegates  could  not,  without  the  con- 
currence of  the  senate,  pardon  three  persons  con- 
demned under  it  by  the  general  court 

Commonwealth  v.  Caton  &  al.,  5 

USURY. 

1.  If  a  bond  bears  more  than  legal  interest :  and. 
for  that  reason,  be  deemed  usurious  in  a  court  oi 
law  :  Equity  will  relieve  against  the  judgment,  and 
decree  just  compensation,  if  the  transaction  be  fair. 

Braxton  v.  Willing.  Morris  &  Ck>.,  288 

2.  If  A.,  indebted  to  C,  wishes  to  borrow  money  of 

B.  to  pay  C.  ;  and  B.  supposing  he  had  money  in 
Scotland,  agrees  with  A.  to  draw  for  it  in  favour  of 

C,  provided  C.  will  endorse  the  bill  of  A.;  and  C. 
does  endorse  it.  and  takes  B.'s  bill,  which  is  after- 
wards protested  :  C.  may  recover  of  A.  upon  A.*s 
bill :  for  the  transaction  was  not  usurious. 

Call  V.  Scott,  Ac,  402 

3.  And  a  tender  by  A.,  in  paper  money,  to  B.,  was 

of  no  avail.  Ibid 
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♦VARIANCE. 


1.  See  Nonsuit,  No.  1. 
2.  In  debt,  upon  a  bond  payable  at  a  future  day, 
if  the  declaration  describes  the  penalty  as  payable 
on  that  day,  and  the  defendant  pleads  payment,  he 
cannot  object  to  the  variance,  at  the  trial  of  the 
cause. 

Browne  v.  Ross,  221 

8.  After    the    plea  of   payment,    the    defendant 

cannot  object  variance  between  the  declaration, 

and  note;  for  the  plea  admits  the  identity  of  the 

note. 

Hubbard  v.  Blow,  224 

4.  See  Evidence,  No.  5. 


1. 


VERDICT*. 

See  Limitation  of  Actions,  No.  1. 
See  Pleas  and  Pleadings,  No.  4. 


8.  If  the  verdict  finds  for  the  libellanu  "the  vessel, 
tackle,  apparel  and  cargo,  except  that  part  of  Uie 
cargo  upon  which  the  duties  have  been  paid,"  it  in 
too  uncertain,  and  will  be  set  aside. 
Richards  v.  Tabb. 


4.  Nor  can  the  uncertainty  be  cured,  by  reference 
to  the  answer.  ibid 

WAR. 

1.  The  proclamation  of  government  is  the  only 
evidence  that  the  war  is  at  an  end.  and  peace 
established. 

Innls  V.  Roane.  979 

2.  For  the  constituted  authorities  are  the  arbiters 
of  peace  and  war:  and  their  declaration,  that  tbe 
war  is  ended,  is  decisive:  and  no  averment  lies 
against  it.  Ibid 

WASTE. 


In  an  action  of  waste,  the 
shewn  to  be  lessee. 

Ross  V.  QUI  and  wife, 

WILLS. 


defendant  most  be 

35S 


1.  A  will  devising  lands  lying  in  Virginia,  may  be 
proved  in  this  state,  although  it  may  have  been 
declared  void,  in  any  other  of  the  United  States. 

Rice  V.  Jones,  89 

2.  Evidence,  cootradLcting  that  of  the  attesting 
witnesses  to  a  will,  may  be  received  to  Inralidate 
the  will. 

Spencer  v.  Moore,  422 

8.  The  greatness  of  the  testator's  age  is  not  proof 
of  his  incapacity  to  make  a  will ;  for  a  man  100  years 
old  may  be  very  competent.  Ibid 

4.  If  a  person  named  executor  in  a  paper  purport- 
ing to  be  a  will,  offers  it  for  probate  in  the  district 
court,  and  it  is  there  established:  but  the  judgment 
is  reversed  by  the  court  of  appeals,  the  executor 
does  not  pay  costs  in  the  district  court.  ibid 

6.  If  general  sanity  in  the  testator  be  shewn, 
incompetency  must  be  proved:  But.  if  general 
insanity  be  shewn,  competency  must  be  proved. 

Ibid 

&  And  the  period  of  making  the  will  is  the  time  to 
try  the  testator's  mind.  Ibid 

WESTERN  WATERS. 

Western  waters  described. 
Maze  V.  Hamilton,  SI 

WITNESSES. 

In  an  action  against  a  sheriff  for  an  escape,  ibe 
succeeding  sheriff  is  not  a  proper  witness  to  prove, 
that  the  prisoner  was  not  tamed  over  to  him,  as  ii 
goes  to  exonerate  himself. 

Johnston  v.  Macon,  187 
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ARGUBD  AND  DBTBRMINBD  IN  THE 

Court  of  Appeals  of  Virginia. 


Pendleton's  Executors  v.  Stewart. 

[April,  1804.1 

(2  Am.  Dec.  58S.) 

Sale  of  Uuid— "More  or  Loas"— Relief  In  Equity.*— If  a 

tract  of  land  be  sold  for  1100  acres  "more  or  less" 
at  a  fixed  price:  and  it  turns  out,  tbat  it  is  less,  the 
purchaser  will  not  be  relieved  in  equity. 

Pendleton's  executors  filed  a  bill,  in  the 
court  of  chancery,  to  compel  a  specific  per- 
formance of  a  contract  made,  by  Stewart, 
with  their  testator  for  a  tract  of  land,  de- 
ducting therefrom  such  parts,  as  it  had 
been  discovered,  belonged  to  other  people ; 
with  a  correspondent  deduction,  from  the 
purchase  money. 

The  answer  insisted,  that  the  land  was 
not  sold  by  the  acre,  but,  at  a  fixed  price, 
for  the  whole.  That  after  it  was  discovered 
that  there  was  a  deficiency  in  the  quantity 
of  land,  the  defendant  offered  to  cancel 
the  contract,  but  the  testator  refused. 

*Sale  of  Land— '*More  or  Less'*— Sale   In   Qross.— 

Where  the  real  contract  is  to  sell  a  tract  of  land  for 
so  many  acres  as  it  may  contain,  more  or  less,  fully 
understood  to  be  so,  the  purchaser  takes  the  tract 
at  the  risk  of  ffain  or  loss  by  deficiency  or  excess  in 
number  of  acres  contemplated.  In  support  of  this 
proposition,  see  the  principal  case  cited  in  Caldwell 
V.  Cralgr,  21  Gratt.  187;  Allen  v.  Shrtver,  81  Va.  188; 
Graham  v.  Larmer,  87  Va.  229,  12  S.  £.  Rep.  389; 
Reed  ▼.  Patterson.  7  W.  Va.  888. 

The  principal  case  is  cited  and  distinguished  in 
Blessinff  y.  Beatty,  1  Rob.  301, 306.  See  Green  v.  Tay- 
lor, Fed.  Cas.  No.  6,761,  10  Fed.  Cas.  p.  1120,  and/oot- 
notsft  to  BlessinfiT  v.  Beatty,  1  Rob.  287,  and  Jolllfe  y. 
Hite.  1  Call  301. 

In  Caldwell  y.  Craiff,  21  Gratt  140,  the  court  said: 
**In  the  present  case  the  contract  is  for  the  sale  of  a 
tract  of  land  'supposed  to  contain  one  thousand 
acres,  more  or  less.'  Such  lanmiafire  cannot,  upon 
any  fair  and  reasonable  construction,  be  understood 
as  a  positive  affirmation  of  quantity.  That  it  is  to  be 
regarded  as  mere  matter  of  description,  and  not  of 
itself  ffivinir  the  character  of  the  contract  is  settled 
by  the  case  of  Russell  y.  Keeran,  before  cited,  and 
Key  tons  v.  Brawfords,  6  Leiffh  48;  Stebbins  y.  Eddy, 
4  Mason's  R.  414:  Pendleton's  Ex'or  v.  Stewart,  6  Call 
804:  Winch  v.  Winebeck,  &c.,  1  Ves.  and  Bea.  R.  876." 

Seme— Sale  In  Qroes— nutuai  Innocent  Mistake- 
Abatement  of  Purchase  Money.— The  rule  arrived  at 
by  JuDGS  Gbkbn  in  Crislip  v.  Cain,  19  W.  Va.  488, 
after  reviewing  many  of  the  Virginia  cases  begrin- 
ninffwith  Quesnel  v.  Woodllef,  2  Hen.  &  M.  178,  s.  c. 
6  Call  218,  besides  those  from  other  states,  was  that 
when  there  is  no  fraud,  concealment  or  misrepre- 
sentation in  the  vendor,  but  simply  an  innocent  and 
mutual  mistake  as  to  the  quantity  of  land,  in  which 
neither  party  is  more  to  blame  than  the  other,  and 
the  sale  Is  a  sale  in  gross,  there  can  be  no  abatement 
of  the  purchase  money  because  of  a  deficiency  in 
the  quantity.  For  this  proposition  the  principal 
case  is  cited  in  Crislip  v.  Cain,  19  W.  Va.  618,  where 
the  court,  in  reference  to  the  principal  case,  said: 
'*Surely  there  is  nothing  In  the  case,  which  rives 
any  countenance  to  the  idea,  that  an  abatement  for 
a  deficiency  in  the  number  of  acres,  when  the  land 
is  sold  in  ffross,  can  be  made  in  favor  of  the  vendee, 
simply  because  there  has  been  a  mutual  innocent 
mistake  by  the  parties  as  to  the  number  of  acres  in 
the  tract  The  very  reverse  of  this,  as  I  understand 
the  case,  was  decided.  And  I  presume,  that  this 
was  one  of  the  cases  Intended  to  be  referred  to  in 
Tucker  v.  Cocke,  2  Rand.  07.  where  the  court  said,  if 
Quesnel  v.  Woodllef  was  to  be  construed  as  decidinir. 
that  such  an  abatement  for  a  deficiency  was  to  be 
made  on  a  sale  in  gross  because  of  such  mutual 
mistake,  then  it  had  been  repeatedly  overruled." 


The  agreement  was  eleven  hundred  acres, 
more  or  less. 
2  *A  witness  states,  that  he  was  pres- 

ent at  the  contract;  and  understood 
it  to  be,  as  expressed  in  the  writing,  that 
he  heard  nothing  said  respecting  a  defi- 
ciency of  title ;  but  conceived  that  Stewart 
was  to  make  a  good  one. 

The  court  of  chancery  dismissed  the  bill 
with  costs  upon  a  hearing ;  and  the  plain- 
tiff appealed  to  the  court  ot  appeals. 

Randolph,  for  the  appellants.  There 
ought  to  be  an  allowance  for  the  deficiency 
in  the  lands.  Jollife  v.  Hite,  1  Call,  301, 
is  not  against  me;  for  that  confines  it  to 
small  errors  arising  from  variation  of  in- 
struments, Ac.  In  that  case,  only  ten  acres 
were  in  dispute.  But  here  the  difference 
is  very  large;  and  that  was  a  governing 
circumstance  in  the  preceding  case  of 
Quesnel  v.  Woodllef.  Another  difference 
between  Jollife  v.  Hite  and  this  case  is, 
that,  there,  actual    deedq    were    made;  but 

The  principal  case  is  cited  with  approval  in  Hull 
V.  Cunningham.  1  Munf.  886,  880  et  sea. 

Same— Same— Same— Same— Cases  Disapproved.— in 
Crislip  v.  Cain.  19  W.  Va.  685,  the  court  was  of  opin- 
ion that  JuDGB  Baldwin  in  Blessing  v.  Beatty,  1  Rob. 
298,  laid  down  an  opposite  rule  to  that  stated 
above,  and  therefore  he  disapproved  the  opinion  of 
that  judge,  and  also  the  case  of  Nichols  v.  Cooper, 
2  W.  Va.  847,  which  adopted  his  views.  See  the 
principal  case  cited  in  BlessinfiT  v.  Beatty,  1  Rob.  209. 

Same— Same— Same— Same— Quesnel  v.  Woodllef.— 
In  Crislip  v.  Cain,  19  W.  Va.  IBietseq.,  an  especially 
exhaustive  discussion  is  riven  to  the  case  of  Quesnel 
V.  Woodllef,  2  Hen.  &  M.  178.  s.  c.  6  Call  218.  by  Judgb 
Gbbbn.  On  pare  490  he  says,  in  reference  to  that 
case:  ''From  the  principles,  we  have  laid  down,  the 
conclusion  is  inevitable,  that  if  the  only  ground  for 
this  decision  is,  that  both  the  vendor  aud  vendee, 
when  this  contract  for  the  sale  and  purchase  of 
this  land  was  made,  were  laboring*  under  aminnocent 
mistake  as  to  the  number  of  acres  in  the  tract,  and 
neither  of  them  was  more  responsible  for  such 
mistake  than  the  other,  then  this  decision  would  be 
erroneous."  But  on  paffe  612,  this  same  judsre  said: 
"As  I  understand  the  case,  there  was  an  express 
and  unanimous  decision,  that  a  court  of  equity  can 
fflve  no  relief  by  an  abatement  from  the  purchase 
money,  where  there  has  been  a  sale  of  a  tract  of 
land  in  gross,  for  a  deficiency  in  quantity,  simply 
because  there  has  been  a  mutwU  innocent  mistake  by 
both  parties  as  to  the  quantity  of  land  in  the  tract. 
To  justify  such  relief  there  must  be  fraud,  conceal- 
ment or  misrepresentation  by  the  vendor.  If 
Quesnel  v.  Woodllef,  etc..  can  bear  another  inter- 
pretation, it  was  expressly  overruled  and  indeed 
was  regarded  as  having  beei^ repeatedly  overruled 
before.  In  examining  the  previous  cases  we  shall 
find,  that  the  court  was  riffht  in  saying,  that  if  this 
was  to  be  regarded  as  the  ground  of  the  decision,  it 
had  been  often  overruled.  We  have  seen  it  was.  if 
so  interpreted,  overruled  in  Jollife  v.  Hite,  1  Call 
801." 

In  Crislip  V.  Cain.  19  W.  Va.  687,  the  court  said: 
"In  Pendleton  v.  Stewart,  6  Call  9,  10,  referred  to  by 
Judge  Balj>win  (in  Blessing  v.  Beatty)  they  reiterate 
in  express  termn.  that  this  case  of  Quesnel  v.  Wood- 
llef, was  decided  as  it  was  because  of  the  fraud  of 
the  vendor.  And  the  court  in  that  case,  as  I  have 
shown,  repudiate,  as  they  did  in  Jollife  v.  Hite,  i 
Call  801,  the  idea  that  such  relief  could  be  granted 
merely  because  of  a  mutual  and  Innocent  mistake." 

The  principal  case  is  further  cited  in  Crislip  v. 
Cain,  19  W.  Va  618,  614,  617,  684.  687,  660. 
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here  the  contract  rests  on  articles,  and  is 
merely  executory.  Besides,  in  that  case, 
the  doctrine  is,  where  it  is  fully  understood, 
by  the  parties,  that  there  is  to  be  no  allow- 
ance for  deficiency :  but  here  there  was  no 
such  understanding:  for  the  answer,  in 
this  respect,  is  not  responsive  to  the  bill. 
Of  course,  it  does  not  influence  the  case. 
1  Wash.  225,  280.  Nor  is  it  supported  by  the 
testimony  of  the  witnesses.  Again,  in 
JoUife  V.  Hite,  there  was  in  acquiescence 
for  some  time;  but  here  the  deficiency  was 
objected  to  immediately  that  it  was  dis- 
covered. In  every  sale  a  warranty  is 
understood,  Poithier  on  Obligations:  and 
therefore  the  whole  quantity  must  have 
been  guaranteed  by  the  seller.  It  is  not 
true,  as  the  chancellor  supposes,  that  the 
buyer  took  the  contract  at  the  hazard  of  gain 
or  loss;  for  there  is  nothing,  in  the  case, 
which  leads  to  such  an  inference.  In  JoUife 
V.  Hite,  the  purchase  money  agreed  with 
the  calculation ;  but  here  it  will  not.  In 
any  event,  however,  the  court  will  decree 
us  a  title  to  the  land  which  they  may  think 
belongs  to  us  under  the  contract. 

3  *Williams,    contra.     Pendleton    re- 
sided  in   the    neighbourhood    of   the 

lands;  and  wrote  the  contract  himself; 
which  is  expressly  an  engagement  for  a 
certain  sum  for  the  whole  tract,  be  it  more 
or  less.  There  is  nothing  in  the  argument 
of  calculation ;  for  any  sum  might  be  di- 
vided in  the  same  manner,  so  as  to  make  the 
whole  amount  correspond  at  aliquot  rates. 
It  makes  no  diiference  that  no  deed  has 
been  executed :  for  that  a  deed  was  actually 
given,  was  not  considered  as  important  in 
JoUJfe  V.  Hite;  but  the  money  being  un- 
paid, the  court  thought  they  could  go  into 
the  nature  of  the  contract:  They  did  so; 
and  decided  it  upon  the  general  ground, 
that  a  contract  for  more  or  less  was  to  be 
taken  according  to  its  terms ;  and  therefore 
that  no  deficiency  was  to  be  allowed  for. 
It  does  not  appear  that  Stewart  knew  the 
quantity ;  and  therefore  no  fraud  is  impu- 
table to  him.  Stewart  has  been  always  will- 
ling  to  convey  according  to  the  contract; 
and  the  question,  meant  to  be  raised,  was 
upon  the  ground  of  a  supposed  deficiency. 
Of  course  a  decree  for  a  conveyance  ought 
not  to  be  made. 

Randolph,  in  reply.  The  bill  being 
brought  upon  the  contract,  a  conveyance 
ought  to  be  decreed.  Because  Pendleton 
lived  in  the  neighbourhood,  it  does  not  fol- 
low that  he  knew  the  quantity  of  the  land. 
Although  any  sum  may  be  divided  so  as  to 
distribute  the  price  over  the  supposed 
quantity,  yet  there  is  more  than  that  in  the 
present  case;  because  the  circumstances 
agree  with  the  ca,lculation  insisted  on  by 
us.  In  short,  all  the  arguments  used  upon 
the  case  of  JoUife  v.  Hite,  apply  with  full 
force,  and  prove  that  we  are  entitled  to  the 
allowance  contended  for. 

Cur.  adv.  vult. 

TUCKER,  Judge.  This  is  a  bill  brought 
by  the  executors  of  Pendleton,  for  relief  and 
compensation  for  a  deficiency  of  160  acres 
of  land,  alleged  to  have  been  discovered 
on  a  sale  made  by  the  following  agreement, 
drawn  by  the  purchaser,  who  lived  near 
the  lands,    the    seller    residing    at  a 

4  ^considerable    distance    from    them. 


and  the  contract  being  made  at  the 
house  of  the  latter,  who  shewed  a  patent 
for  the  lands  to  one  Dilliard,  dated  in  1736, 
to  the  buyer,  and  delivered  him  the  patent 
as  soon  as  the  contract  was  made,  for  the 
purpose,  it  would  seem,  of  having  a  deed 
prepared  according  to  it. 

'*Memo.  of  an  agreement  between  Wil- 
liam Stewart  of  the  county  of  K.  G.  and 
James  Pendleton  of  the  county  of  Culpeper. 
The  said  Stewart  has  agreed  to  sell  to  said 
Pendleton  1100  acres  of  land  (more  or  less) 
adjoining  said  Pendleton,  for  the  sum  of 
;f330,  to  be  paid  at  four  equal  yearly  pay- 
ments, the  first  to  commence  on  the  25th  of 
December,  1784.  Witness  our  hands  and 
seals  this  30th  day  of  September,  1783.'' 

The  bill  charges  that  the  agreement  be- 
tween the  parties,  was  that  the  lands  should 
be  paid  for  at  the  rate  of  £^  per  100  acres, 
and  that  it  was,  by  mistake,  written  as 
above. 

The  answer  denies  that  the  defendant 
sold  the  land  at  ;^30  per  100  acres,  and  al- 
leges that  he  sold  it  at  a  fixed  price;  and 
states  some  explanatory  circumstances 
which  happened  at  the  time.  That  hear- 
ing, afterwards,  that  sixty  or  seventy  acres 
of  the  land  were  lost,  he  offered  to  cancel 
the  contract,  which  Pendleton  refused. 

One  witness,  who  was  carried  down  to 
Stewart's  house  by  Pendleton,  and  was  a 
witness  to  the  contract,  said  that  he  was 
privy  to  the  whole  conversation  between 
the  parties ;  that  he  heard  nothing  about  a 
deficiency  of  title;  but  always  conceived 
Stewart  was  to  make  a  good  and  sufficient 
title;  and  that  he  understood  the  contract 
to  be  expressed  in  the  written  agreement, 
which  was  drawn  by  Pendleton. 

Another  witness  swore  that  he  surveyed 
the  land  by  Pendleton's  desire;  that  some 
of  the  lines  fell  short,  being  stopt  by  other 
persons'  lines,  as  he  was  informed;  and 
that  the  quantity  only  amounted  to  940 
acres,  or  thereabout. 

Pendleton  lived  ten  years  after  the  con- 
tract, and  nearly  two  years  after  the  judg- 
ment against  him  for  the  purchase  money, 
without    applying    to  a   court  of  equity  for 

relief, 
5  *Three  points    were    made    in   the 

argument  by  the  appellants'  counsel. 
1.  That  there  was  a  real  deficiency.  1 
That  Pendleton  was  entitled  to  compensa- 
tion for  it.  3.  That  the  bill  having  prayed 
for  general  relief,  the  chancellor,  instead 
of  dismissing  it  in  toto,  should  have  de- 
creed the  defendant  to  make  a  title  upon 
payment  of  the  money. 

1.  As  to  the  first  of  these  points.  The 
deficiency,  though  suggested  in  the  bill,  is 
not  admitted  by  the  answer,  nor  absolutely 
denied;  the  defendant  spying  only,  that 
^  ^some  time  after  the  contract,  he  heard  it 
said  that  part  of  the  land,  60  or  70  acres, 
were  lost,  but  he  knows  not  the  fact." 
And  Wiggenton,  who  made  the  survey 
privately,  at  the  desire  of  Pendleton,  only 
says,  that  he  was  stopt  by  other  persons' 
lines,  as  he  was  informed ;  but  who  those 
other  persons  were  he  does  not  say,  nor  are 
their  names  mentioned  in  the  bill.  Here 
then,  is  a  defect  of  proof. 

2.  Had  there  been  no  such  defect  of  proof, 
it   does  not  appear   that    in    this   case  the 
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plaintiff  would  have  been  entitled  to  com- 
pensation. The  principles  established  by 
the  decree  in  the  case  of  Jollife  v.  Hite,  1 
Call,  329,  seem  to  rae  to  be  perfectly  cor- 
rect ;  and  imply  that  the  warranty  tacitly 
annexed  to  every  cotitract,  that  the  thing 
boug^ht  or  sold  shall  correspond  with  the 
representation  made  of  it,  at  the  time  of 
concluding  the  contract  between  the  parties, 
is  neither  waived,  nor  destroyed,  by  the 
insertion  of  the  words  *^more  or  less,"  in 
a  contract  for  the  sale  of  lands  by  a  specific 
number  of  acres,  if  an  error  beyond  what 
may  reasonably  be  imputed  to  the  variation 
of  instruments,  or  other  similar  causes,  be 
afterwards  discovered.  But  where  the  real 
contract  is  to  sell  a  tract  of  land,  as  it 
may  contain,  more  or  less,  fully  understood 
to  be  so,  between  the  parties,  those  words, 
more  or  less,  imply  a  waiver  of  the  war- 
ranty, as  to  the  specific  quantity,  on  the 
part  of  the  buyer,  and  an  agreement,  on 
the  part  of  the  seller,  not  to  demand  more 
than  the  fixt  price,  although,  on  the  one 
hand,  there  should  be  an  excess,  or,  on  the 
other,  a  deficiency  in  the  quantity  sup- 
posed: both  parties  being  willing  to 
6  abide  by  such  presumptive,  *or  prob- 

able evidence  of  the  quantity  as  they 
were  then  possessed  of;  but,  of  which, 
neither  pretends  to  have  an  accurate  and 
perfect  knowledge;  and  which  neither  in- 
sists upon,  as  a  condition  annexed  to  the 
purchase,  or  sale;  which,  in  the  other  case, 
is  supposed  to  be  done,  and  to  be  reciprocal. 
In  this  case,  the  contract  was  drawn  by 
the  purchaser,  and  was  founded  upon  a 
proposal  moving,  from  him,  to  the  seller, 
who  lived  remote  from  the  land,  and  pos- 
sibly knew  no  more  of  it  than  was  ex- 
pressed in  the  patent ;  whilst  the  purchaser, 
whom  it  joined,  might  be  presumed  to  have 
such  a  knowledge  of  it,  as  to  enable  him  to 
form  a  competent  judgment  of  its  gross 
value,  without  regard  to  the  specific  quan- 
tity, which  the  tract  might  contain.  The 
evidence  which  seems  to  have  been  relied 
on  by  both  parties,  was  the  patent,  which 
being  nearly  fifty  years  old,  might,  as  is 
not  unusual,  be  supposed  to  comprehend  a 
larger  quantity  within  the  lines,  than  was 
expressed  in  the  patent.  The  buyer  was 
probably  induced  from  this  circumstance  to 
take  the  tract  in  gross,  and  the  seller  made 
no  reserve,  or  condition  of  further  compen- 
sation, in  case  of  an  excess.  The  answer 
positively  denies  that  the  sale  was  at  a  cer- 
tain rate  per  100  acres;  and  insists  that  it 
was  for  a  fixt  price.  This  is  not  contra- 
dicted by  any  testimony,  and  corresponds 
with  the  agreement  drawn  by  the  purchaser 
himself;  and  thus  clearly  brings  the  case 
within  the  latter  principle  established  by 
the  decree  in  Jollife  v.  Hite.  Besides,  the 
defendant  states  ar  offer,  which  is  not  de- 
nied, made  by  himt^elf  to  Pendleton,  upon 
hearing  that  the  land  fell  short  of  the 
quantity  in  the  patent,  to  cancel  the  con- 
tract: which  Pendleton  refused ;  and  which 
proves  that  he  was  not,  in  fact,  deceived, 
or  dissatisfied  with  his  purchase.  The  pur- 
chaser lived  ten  years  after  the  contract, 
and  near  two  years  after  the  judgment 
against  him,  without  any  attempt  to  ob- 
tain relief  from  a  court  of  equity,  for  this 
supposed  deception ;  and,   probably,  during 


the  whole  time,  was  enjoying  the  benefit  of 
his  purchase,  by  cultivating  the  lands. 

7  *3.  As  to  the  third  point,  it  is  not 
suggested  that  the  defendant  had  re- 
fused to  make  a  deed  for  the  land,  pursuant 
to  his  agreement ;  but  only  such  a  one  as 
Pendleton  insisted  on.  The  general  relief, 
therefore,  does  not  appear  to  have  this  ob- 
ject in  contemplation ;  but  if  it  be  thought 
proper  to  amend  the  decree  so  far,  I  have  no 
objection. 

ROANE,  Judge.  If  the  decision  of  this 
case  had  turned,  solely,  upon  the  written 
agreement  -of  the  30th  of  September,  1783, 
I  should,  probably,  have  been  of  opinion, 
under  the  principle  laid  down  by  this  court, 
in  the  decree  in  the  case  of  Jollife  v.  Hite, 
that  the  appellant  was  entitled  to  an  abate- 
ment for  the  suggested  deficiency  (when 
proved  to  exist)  beyond  **what  might  be 
reasonably  imputed  to  small  errors  from 
variations  of  instruments,  or  otherwise;'* 
and  this  the  rather,  because  that  agreement 
does  not  profess  to  relate  to  a  **  tract  of  1100 
acres  more  or  less,"  but  to  '*1100  acres  of 
land  more  or  less." 

But  the  appellants,  not  satisfied  to  rest 
on  this  foundation,  have  asserted,  in  their 
bill,  a  pro  rata  contract;  and  have  called 
on  the  appellee  to  say,  whether  such  was 
not  the  real  nature  of  the  one  in  question. 
This  enquiry,  under  the  decision  aforesaid, 
it  was  competent  for  the  appellants  to 
make. 

The  answer  of  the  defendant,  substan- 
tially responsive  to  the  bill  in  this  respect, 
refutes  this  idea,  by  stating  a  communica- 
tion preceding  the  final  consummation  of 
the  contract,  whereby  the  appellants'  tes- 
tator agreed  to  take  the  risque  of  deficiency 
upon  himself. 

It  is  true,  Mr.  Bowie  states,  that  he  was 
privy  to  the  whole  conversation  on  the 
subject,  and  heard  nothing  said  about  a 
deficiency ;  but  negative  proof,  unsupported 
by  other  testimony,  or  by  circumstances,  is 
insufficient  to  outweigh  the  evidence  of  the 
answer.  The  agreement  itself  does  not 
come  in  aid ;  for,  however  it  may  be  in 
point  of  construction  and  legal  operation, 
it  affords  no  evidence  of  the  sense  of  the 
parties  having  been    opposite  to  that 

8  relied  on  *in  the  answer ;    and   it    is 
worthy  of  remark,    that  the    appellee 

has   also    relied   on  it,   as  operating  in  his 
favour. 

Neither  are  there  any  circumstances 
having  any  favourable  effect  in  the  appel- 
lants' favour:  They  are  rather  the  other 
way,  such  as  Pendleton's  contiguity  to, 
and  probable  knowledge  of  the  land,  and 
the  distant  residence  of  the  appellee  from  it. 

I  think,  therefore,  that  the  chancellor  was 
right  in  the  main  principle  of  the  decree; 
but  that  he  ought  to  have  decreed  a  title  to 
the  land,  (subject  to  the  abatement  in 
quantity  as  aforesaid,)  on  payment  of  the 
purchase  money,  instead  of  dismissing  the 
bill. 

I  take  this  opportunity  to  say,  that  I  ac- 
cord with  the  judge  who  proceeded  me  in 
his  understanding  of  the  decree  in  the 
case  of  Jollife  v.  Hite.  My  dissent,  in  that 
case,  from  the  opinion  of  the  court,  arose, 
not  from  any  dissent  in  relation  to  the 
principle  as  stated  in  the  decree  governing 
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this  decision,  and  as  now  explained;  but 
from  my  not  understanding  the  contract, 
in  that  case,  to  have  been,  as  understood 
by  the  majority  of  the  court. 

FLEMING,  Judge.  The  written  agree- 
ment is  so  plain  that  it  is  impossible  that 
either  party  could  have  misunderstood  it. 
The  words  are  express,  that  eleven  hundred 
acres,  more  or  less,  were  sold,  without  any 
stipulation  for  deficiency,  or  excess.  Con- 
sequently, neither  of  the  parties  could  have 
expected  any  allowance  upon  those  grounds. 
Although  eleven  hundred  acres  are  men- 
tioned, it  is  manifest  that  those  were  used 
as  terms  of  description,  and  not  of  war- 
ranty :  for  the  understanding  was,  that  one 
should  sell  and  the  other  purchase  the  tract 
for  ;^330,  whatever  might  be  the  number  of 
acres  contained  in  it ;  with  regard  to  which, 
each  party  probably  made  his  own  calcula- 
tion. The  written  language  of  the  con- 
tract, therefore,  ought  to  govern :  for  there 
is  not  the  slightest  evidence  of  the  supposed 
stipulation  for  ;f 30  per  hundred  acres ;  nor 
of   any    fraud    or    concealment.       On    the 

contrary,  Pendleton,  the  purchaser, 
9  *who   lived  adjoining  the  land,    and 

therefore  had  a  better  opportunity  of 
forming  a  conjecture  as  to  the  quantity, 
than  the  seller,  who  lived  at  a  distance ; 
was  the  writer  of  the  contract:  and,  with 
all  these  advantages  on  his  side,  he  has 
stated  that  the  sale  was  of  1100  acres, 
more  or  less,  without  any  qualification ; 
thereby,  evincing  his  own  impression, 
that  neither  excess  nor  deficiency  was  to 
be  compensated.  It  is,  consequently,  like 
the  case  of  Jollife  v.  Hite ;  which  was  not 
inconsistent  with  Quesnel  v.  Woodlief,  as 
the  latter  was  a  case  of  fraud.  I  am,  there- 
fore, of  opinion,  that  the  purchaser  was  not 
entitled  to  any  deduction,  from  the  price, 
on  account  of  the  deficiency ;  but  the  ap- 
pellee ought,  on  receiving  the  purchase 
money  with  interest  and  costs,  to  convey; 
and  the  decree,  in  not  providing  for  it,  was 
so  far  erroneous. 

CARRINGTON,  Judge.  I  admit  that  the 
defendant  cannot,  by  his  answer  affirming 
a  new  matter,  swear  himself  into  an  inter- 
est; and  that,  as  far  as  the  answer,  in  the 
present  case,  is  not  responsive  to  the  bill, 
it  is  to  be  disregarded,  as  the  new  matter 
is  not  supported  by  evidence.  But,  in  some 
respects,  the  answer  is  responsive  to  the 
bill;  and,  to  that  extent,  it  must  be  con- 
tradicted by  two  witnesses,  or  one  witness 
and  strong  circumstances,  or  it  will  prevail. 
Examine  the  case  under  that  view.  The 
bill  refers  to  the  written  contract  expressly; 
but  charges,  that  the  sale  was  at  the  rate  of 
;^30  per  hundred  acres,  and  that  the  written 
memorandum  is  not  according  to  the  ac- 
tual contract.  The  answer,  on  the  other 
hand,  refers  to  the  written  agreement  also, 
as  containing  the  actual  contract;  and 
denies  that  the  sale  was  at  the  rate  of  ;^30 
per  hundred  acres.  The  parties  then  are  at 
issue  upon  those  points;  and  so  far  the  an- 
swer is  responsive  to  the  bill,  and  must  be 
contradicted  according  to  the  rules  of  evi- 
dence in  equity,  or  it  will  be  conclusive. 
But  there  is  no  such  evidence.  For  Bowie, 
the  only  material  witness  for  the  plaintiff, 
says,  that  the  contract  was  as  it  is  stated 
in     the    writing    drawn      by     Pendleton: 


10  *and,    although    he     adds,     that    he 
always  considered,    that  Stewart  was 

to  make  a  good  title,  he  neither  explains 
what  he  meant  by  a  good  title,  gives  anj 
reason  for  the  opinion,  nor  states  any  things 
to  have  passed  between  the  parties  in- 
dicative of  a  contract  different  from  the 
writing;  or  from  which  any  fraud,  or  con- 
cealment, on  the  part  of  Stewart,  can  be 
inferred.  Indeed,  the  reverse  is  presum- 
able ;  for,  as  Pendleton  lived  adjoining  the 
land,  he  was  probably  better  acquainted 
with  the  boundaries  and  the  area  they  con- 
tained, than  Stewart,  who  lived  at  a  dis- 
tance, and  was  a  stranger  to  both.  In  this 
situation  of  things,  the  contract  was  made, 
importing,  upon  the  face  of  it,  that  there 
was  to  be  no  compensation,  on  either  side, 
for  deficiency,  or  excess :  for  it  states  ex- 
pressly, that  the  land  was  sold  for  1100 
acres,  more  or  less,  and  at  the  fixed  price 
of  £330.  Under  this  view  of  the  case,  it 
was  a  mere  bargain  of  hazard ;  and  falls 
precisely  within  the  principles  laid  down 
by  the  majority  of  the  judges  in  Jollife  v. 
Hite;  which,  as  has  been  observed,  was  not 
inconsistent  with  Quesnel  v.  Woodlief,  the 
latter  having  turned  upon  the  fraud.  The 
decree,  therefore,  is  right  in  the  main ;  but 
it  ought  not  to  have  dismissed  the  bill, 
without  decreeing  a  conveyance  of  the  land 
upon  payment  of  the  purchase  money,  with 
interest  and  costs ;  and,  to  that  extent,  it 
should  be  corrected. 

IvYONS,  President.  My  sentiments  upon 
questions  of  this  kind  were  delivered  at 
large  in  the  case  of  Jollife  v.  Hite,  1  Call, 
301.  I  then  thought,  as  I  still  do,  that  the 
words,  more  or  less,  standing  alone,  were 
subject  to  restrictions;  and  that  when  a 
considerable  deficiency  occurred,  there 
should  be  relief,  because  it  afforded  evi- 
dence of  mistake,  on  both  sides;  but  that  a 
small  deficiency,  arising  from  the  variation 
of  instruments  or  other  causes,  should  be 
disregarded.  In  the  present  case,  therefore, 
I  think  there  should  be  relief;  but,  as  the 
rest  of  the  judges  differ  from  me  in  opin- 
ion upon  that  point,  although  they  concor 
that  the  bill  ought  not  to  have  been  dis- 
missed,  as  the   land   should  be  con- 

11  veyed  upon  *paymeflt  of  the  purchase 
money  and   interest,    the  decree  is  to 

be  reversed,  and  a  conveyance  directed  upon 
those  terms,  agreeable  to  the  following 
entry: 

*'The  court  is  of  opinion,  that  the  appel- 
lants are  not  entitled  to  any  deduction  from 
the  price  of  the  land  in  the  bill  mentioned, 
on  account  of  the  deficiency  in  the  quantity 
of  eleven  hundred  acres  expressed  in  the 
patent  granted  to  Thomas  Diiliard,  referred 
to  in  the  proceedings  by  reason  of  its  in- 
terference with  prior  patents  or  prior  better 
titles  of  others,  holding  lands  adjoininf^ 
thereto,  it  appearing  satisfactorily  to  this 
court,  from  the  whole  evidence  arising 
from  the  bill,  answer  and  exhibits,  in  this 
cause,  to  have  been  the  intention  of  the 
parties,  and  so  fully  understood  between 
them,  that  the  appellee  only  intended  to 
sell  to  the  testator  of  the  appellants,  his 
right  under  the  said  patent,  to  the  entire 
tract  granted  thereby,  as  containing  eleven 
hundred  acres,  more  or  less,  not  warrant- 
ing it  to  contain  any  certain  quantity,  and 
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therefore,  he  was  not  bound  to  make  good 
the  deficiency  of  eleven  hundred  acres,  if 
any  such  appear  on  a  new  survey ;  but  that 
the  appellee  ou^ht  to  convey  the  said  tract 
of  land,  according  to  the  said  agreement,  to 
the  appellants,  or  to  the  person  or  persons 
entitled  to  the  same,  under  the  will  of  their 
testator  James  Pendleton,  deceased,  on  his 
receiving  the  full  amount  of  the  purchase 
money  due,  with  interest,  and  the  costs  of 
a  suit  recovered  by  him  in  the  district 
court  of  Fredericksburg,  against  the  said 
James  Pendleton  in  his  lifetime,  for  the 
recovery  thereof,  and  that  the  said  decree 
is  erroneous  in  not  directing  such  convey- 
ance to  be  made  on  the  terms  aforesaid ; 
therefore,  it  is  decreed  and  ordered,  that 
the  said  decree  be  reversed,  &c. 


12 


^Wilkinson  v.  Hendrick. 


[April,  1804.] 
Forthcominfl^  Bonds— Continuance— Record— Failure  to 
State  Defendant  Was  Galled— Effect.*— In  a  judff- 
ment  on  a  forthcomlnfir  bond,  if  the  record  states 
that  the  cause  was  continued  until  the  next  day. 
but  does  not  mention  that  the  defendant  was 
called,  it  is  not  error.  If  the  defendant,  on  the 
day  or  the  jndfirment.  prays  an  appeal,  and  srives 
bond*  in  court,  to  prosecute  it. 

This  was  an  appeal,  from  a  judgment  of 
the  district  court,  upon  a  forthcoming 
bond.  It  did  not  appear,  by  the  record, 
that  the  defendant  was  called  on  the  day 
to  which  the  notice  was  given ;  the  cause 
howe^^rwas  continued,  until  the  next  day ; 
at  which  time  he  was  called ;  but,  not  ap- 
pearing, judgment  was  rendered  against 
htm.  A  question  was  raised  among  the 
judges  at  the  calling  of  the  cause,  whether 
the  omission  to  call  the  defendant  was  not 
fatal  to  the  judgment?  As  the  court  took 
time  to  consider. 

TUCKER,  Judge.  Since  yesterday,  I 
have  had  an  opportunity  of  consulting  the 
judges  of  the  general  court  who  are  now  in 
town ;  and  they  agree,  that  the  practice  in 
the  district  courts  is  to  consider  it  to  be 
error,  if  it  do  not  appear,  by  the  record, 
that  the  defendant  was  called  on  the  day 
to  which  the  notice  was  given.  And, 
where  notices  are  given  to  any  particular 
day  in  the  district  court,'  the  practice,  both 
by  them  and  myself,  has  been  invariably 
considered  as  requiring  that  the  defendant 
should  be  called,  before  any  continuance, 
of  the  cause,  is  made. 

The  reasons  in  support  of  this  practice 
appear  to  me  to  be  very  strong.  The  pro- 
ceeding is  summary;  the  defendant  may 
have  attended  the  whole  day  to  repel  the 
motion,  and  have  waited,  only,  until  he 
waa  called,  to  defeat  the  motion  ;  the  plain- 
tiff may  have  been  conscious  of  some  error, 
or  perhaps  trick  in  the  proceedinirs ;  and 
therefore  (as  is  not  unfrequent  in  other 
cases)  have  directed  the  continuance,  with- 
out addressing  himself  to  the  court.  If  this 
court  sanction  the  practice,  it  may  produce 
infinite  mischief  and  inconvenience. 
Averse,  as  I  feel,  to  unsettle  decisions 
which  have  been  heretofore  made,  I 
13        think  it  better  to  recur  *to  principles, 

•The  principal  case  is  cited  in  foot-note  to  Stannard 
V.  Graves,  Z  Call  369.  See  monographic  note  on 
"Statutory  Bonds"  appended  to  Goolsby  v.  Strother, 
21  Gratt  107;  also,  monographic  note  on  "Continu- 
ances" appended  to  Barman  v.  Howe,  27  Gratt. 
e76. 


than  to  adhere  to  a  precedent,  which  pos- 
sibly might  have  been  established  with- 
out adverting  to  the  consequences,  which 
might  result  from  it. 

I  am  therefore  of  opinion  that  the  judg- 
ment of  the  district  court  ought  to  be  re- 
versed, with  a  direction,  to  that  court,  to 
award  a  writ  of  certiorari  to  the  county 
court  to  certify  and  transmit  the  original 
minute  book  (or  a  copy  therefrom  by  con- 
sent of  parties)  to  the  district  court:  and 
with  this  further  direction,  that  if  it  do 
not  appear  by  the  return  upon  the  certiorari, 
that  the  defendant  was  solemnly  called  on 
the  day  to  which  the  notice  was  given,  that 
the  judgment  of  the  county  court  be  re- 
versed. Saving  to  the  defendant  in  the  ap- 
peal the  right  of  confessing  error  in  the 
district  court,  if  disposed  so  to  do.  Unless 
he  chooses  to  do  it  here,  in  which  case  I 
think  the  confession  ought  to  be  admitted, 
and  the  judgments  of  the  district  and 
county  court  wholly  reversed. 

The  case  of  Stannard  v.  Graves's  execu- 
tors, in  the  high  court  of  chancery,  differs 
from  the  present,  at  least  in  this  respect; 
that  the  defendant  appeared  by  his  counsel 
on  the  day  the  motion  was  made;  and,  for 
aught  that  appears  to  the  contrary  by  the 
record,  might  have  consented  to  let  the 
motion  lie  over  till  another  day,  .  without 
the  defendant  being  called,  or  any  special 
ordet*  of  continuance  being  made.  What 
the  defence  was,  or  what  the  practice  in 
that  court,  as  a  court  of  equity,  may  be,  I 
cannot  presume  to  know.  But  I  conceive 
the  uniform  practice  in  the  general  court 
before  the  new  organization  of  that  court, 
to  have  been  to  require  the  defendant  to  be 
solemnly  called.  And,  in,  the  distiict 
courts,  the  same  practice  I  believe  has 
obtained.  In  the  present  case,  I  ^m  per- 
suaded the  affirmance  happened  from  the 
omission  not  being  noticed,  in  reading  the 
record.  And  I  think  great  respect  is  due 
to  the  general  practice  of  the  general  court 
and  district  courts,  in  cases  where  the 
practice  proceeds  on  the  side  of  caution. 
A  circumstance  not  often  chargeable  on 
the  proceedings  of  the  courts  of  this  com- 
monwealth. 
14  .  *ROANE,  Judge.  The  case  of 
Stannard  v.  Blades  is  stronger  than 
the  case  before  us.  In  that  case  no  notice 
whatever  was  taken  on  the  record  of  the 
motion  on  the  appointed  day.  In  this  case 
the  motion  was  docketing  and  continued. 
The  judgment  of  the  court  for  such 
docketing  and  continuance  being  public 
acts  done  on  the  very  day  to  which  the 
party  was  summoned  to  attend,  were  sub- 
stantially equivalent  to  a  solemn  call  by 
the  crier;  and  this  more  especially  in  a 
county  court  where,  on  the  same  day, 
the  judgments  of  the  court  are  publicly 
read  and  signed.  I  do  not  consider  that 
there  is  any  magic  in  a  solemn  call  by  a 
crier,  which  cannot  be  supplied  by  other 
circumstances  of  equal  notoriety,  and 
equally  calculated  to  prevent  a  surprize  on 
the  defendant.  This  is  the  great  desidera- 
tum in  cases  of  this  kind.  Even  this 
desideratum  was  wanting  in  the  case  of 
Stannard  v.  Blades.  But  as  it  appeared 
from  the  chancellor's  decree  that  the  de- 
fendant   on     a     subsequent    day    made    a 
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defence,  and  did  not  then  take  the  objec- 
tion afterwards  taken  to  the  want  of  a 
solemn  calling  on  the  day,  it  was  held  that 
his  appearance  cured  the  defect,  and  ad- 
mitted he  was  not  surprized.  The  practice 
of  the  court  of  chancery  also  was  almost 
unanimously  stated  in  support  of  the  deci- 
sion. In  the  case  before  us  on  the  second 
day  the  defendant  was  called,  and  after 
judgment  was  rendered  against  him  he  ap- 
peared in  person.  Why  did  he  not  then 
take  the  objection?  It  would  be  too  much 
after  the  motion  had,  by  the  docketing,  be- 
come a  lis  pendens,  and  after  a  defence  on 
the  merits,  or,  which  is  the  same,  when  the 
defendant  was  present  and  did  not  take 
the  objection,  to  reverse  a  judgment  in  the 
appellate  court  on  account  of  such  tech- 
nical objection,  which  was  substantially 
supplied.  The  course  of  decision  in  this 
court  discountenances  such  an  objection. 
I  shall  therefore  be  of  opinion  to  affirm  the 
judgment. 

FLEMING,  Judge.  The  sole  object  of 
calling  the  defendant  is  to  prevent  sur- 
prize; but,  in  the  present  case,  it  is  unim- 
portant, whether  that  step  was  taken 
15  on  the  first  day,  *or  not;  for  it 
appears  he  was  in  court  on  the  day 
the  judgment  was  rendered  to  give  bond 
upon  the  appeal ;  and  if  he  had  a  defence, 
he  might  then  have  made  it.  The  ca^e  is 
the  stronger  too,  as  it  was  in  the  county 
court,  where  the  orders  are  always  read  in 
the  evening,  and  therefore  if  the  defend- 
ant was  attending,  as  has  been  suggested, 
he  could  not  have  been  surprized,  as  he 
would  have  had  an  opportunity  of  knowing 
that  the  cause  was  continued. 

CARRINGTON,  Judge.  The  practice  in 
the  general  court  has  been  rightly  stated ; 
but  I  recollect  no  case,  there,  which 
was  exactly  like  this.  When  the  record  was 
first  read,  I  thought  the  defendant  was 
absent;  but  upon  examining  it  more  care- 
fully, it  appears  that  he  was  in  court  on 
the  day  of  the  judgment,  and  gave  bond 
upon  the  appeal.  He  therefore  was  not 
taken  by  surprize,  but  might  have  defended 
the  cause,  if,  in  fact,  he  had  any  defence 
to  make.  In  Stannard  v.  Graves*s  ex'ors, 
the  counsel  appeared,  at  a  future  day,  to 
controvert  the  sufficiency  of  the  notice; 
and  it  was  held,  that  as  he  might  then  have 
defended  his  client  upon  the  merits,  there 
was  no  cause  of  complaint.  There  is  no 
difference  between  the  cases;  except  that 
in  that  the  defendant  was  in  court  by  coun- 
sel, and  here  in  person.  I  am  therefore  for 
affirming  the  judgment. 

LYONS,  President.  The  act  of  assembly 
only  requires  notice;  which  the  defendant 
had ;  and  the  plaintiff  was  not  bound  down 
to  a  particular  hour.  Dougl.  67,  n.  The 
defendant  knew  that  judgment  was  ren- 
dered ;  for  he  was  in  court,  and  appealed ; 
consequently,  if  he  had  had  any  defence  he 
might  have  made  it.  Indeed  it  does  not 
appear  that  he  was  not  called:  the  entry 
on  the  minute  book  generally  is,  that  the 
cause  is  continued,  and  not  that  the  defend- 
ant was  called,  although  that  might  have 
been  the  fact.  I  concur  with  the  majority 
of  the  judges,  that  the  judgment  should  be 
affirmed. 
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*Dunlop  V.  Harris. 

[April.  1804.] 
Promissory  Notes— Assignee- Rlffht  to  Bring  ActlM 
against  Rcnoto  Indorser.* -The  last  assignee  of  a 
promissory  note  cannot  maintain  an  action  affafost 
a  remote  endorser:  there  beintr  neither  cooitider- 
ation,  nor  privity  between  them. 

John  Dunlop  brought  an  action  on  the 
case  against  Theophilus  Harris  in  the  hust- 
ings court  of  Alexandria,  and  declared, 
**that  whereas  a  certain  Clingman  & 
M'Gaw,  formerly  merchants  of  the  said 
town  of  Alexandria,  on  the  2d  day  of  No- 
vember, 1797,  at  the  town  of  Alexandria 
aforesaid,  and  within  the  jurisdiction  of 
this  court,  by  their  certain  note  in  writing, 
with  their  proper  name  and  hand  subscribed 
thereto,  did  promise  to  pay,  to  a  certain 
John  Towers,  six  months  after  date,  for 
value  received,  two  thousand  one  hundred 
and  forty-nine  dollars  and  thirty-three 
cents,  negotiable  at  the  bank  of  Alexandria: 
and  whereas  the  said  John  Towers  afore- 
said, to   wit:  on    the day  of ,  in 

the  year  aforesaid,  at  the  town  aforesaid, 
by  this  certain  writing  endorsed  on  the 
back  of  the  said  note  with  his  proper  hand 
and  name  thereto  subscribed,  assigned  the 
said  note  to  the  said  Theophilus  or  order, 
of  which  said  assignment  the  said  Cling- 
man &  M'Gaw,  the  day  and  place  last  men- 
tioned, had  notice;  by  means  whereof,  and 
by  force  of  the  act  of  assembly  in  that  case 
made  and  provided,  action  accrued  to  the 
said  Theophilus  to  demand  and  have,'ofthe 
said  Clingman  &  M*Gaw,  the  said  sum  of 
two  thousand  one  hundred  and  forty-nine 
dollars  and  thirty-three  cents,  according  to 
the  form  and  effect  of  the  note  aforesaid: 
And  whereas  the  said  Theophilps,  after- 
wards, to  wit :  on  the day  of ,  in 

the  year  aforesaid,  at  the  town  aforesaid, 
and  within  the  jurisdiction  of  this  court, 
the  said  sum  of  money  being  then  and  there 
unpaid,  by  his  certain  writing  endorsed  on 
the  back  of  the  said  note  with  his  proper 
hand  and  name  thereto  subscribed,  as- 
signed the  said  note  to  the  said  plain- 
tiff, of  which  said  assignment  the  said 
Clingman    &    M'Gaw,    the   day,    year  and 

place  last  mentioned,  had  notice; 
17        *by    means   whereof,    and    by    force 

of  the  act  of  assembly  in  that  case 
made  and  provided,  action  accrued  to 
the  said  plaintiff  to  demand  and  have,  of 
the  said  Clingman  &  M*Gaw,  the  said 
sum  of  two  thousand  one  hundred  and 
forty-nine  dollars  and  thirty-three  cents,  ac- 
cording to  the  form  and  effect  of  their  note 
aforesaid :  And  the  said  plaintiff,  in  fact, 
saith,  that  the  said  Clingman  &  M'Gaw  did 
not  pay,  to  him,  the  sum  of  two  thousand 
one    hundred    and    forty-nine    dollars   and 

^Promissory  Notes— Assignao— Right  toBrlnsActioa 
affalnst  Remote  Indorser.— For  the  proposition  that, 
the  last  assignee  of  a  promissory  note  cannot  main- 
tain an  action  affainnt  a  remote  indorser,  there 
belnff  neither  consideration,  nor  privity  between 
them,  the  principal  case  is  cited  and  followed  in 
Hooe  V.  Wilson,  6  Call  75,  76.  See  also,  citins:  tbe 
principal  case  on  this  question,  Bronanph  v.  ScoiL 
5  Call  89. 

But  in  Bank  of  U.  S.  v.  Jackson,  9  Lelph  839,  it  is 
said:  "Notes,  bonds  and  bills  may  be  assiirned,  and 
by  an  act  passed  since  the  decision  in  Dunlop  r. 
ff arris,  5  Call  10.  an  assignee  may  maintain  an 
action,  ag'ainst  a  remote  as  well  as  an  immediate 
assignor. "  See  generally,  monog-raphic  note  on 
"Bills,  Notes  and  Checks"  appended  to  Archer  v. 
Ward,  9  Oratt  088. 
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thirty-three  cents,  aiz  months  after  the 
date  of  the  said  note,  according  to  the  form 
and  effect  thereof,  but  before  the  expiration 
of  the  said  six  months  absconded  from  the 
town  of  Alexandria  and  commonwealth  of 
Virg-inia,  and  deprived  the  said  plaintiff  of 
any  remedy  at  law,  against  them,  upon  the 
same :  of  which  said  premises  the  said  de- 
fendant, on   the day   of ,  in    the 

year  aforesaid,  and  at  the  town  aforesaid, 
had  notice ;  by  means  whereof,  the  said  de- 
fendant became  liable  to  pay,  to  the  s^id 
plaintiff,  the  said  sum  of  two  thousand  one 
hundred  and  forty-nine  dollars  and  thirty- 
three  cents;  and,  being  so  liable,  the  said 
defendant,  in  consideration  thereof,  after- 
wards, to  wit :  on  the  same  day  and  year 
aforesaid,  at  the  town  aforesaid,  and  within 
the  jurisdiction  of  this  court,  assumed  upon 
himself,  and,  to  the  plaintiff,  then  and 
there  faithfully  promised,  that  he  would 
satisfy  and  pay  him  the  said  sum  of  two 
thousand  one  hundred  and  forty-nine  dol- 
lars and  thirty-three  cents,  when  he  should 
be  thereunto  afterwards  required."  There 
was  a  second  count  for  money  had  and  re- 
ceived to  the  plaintiff's  use.  The  defend- 
ant failing  to  appear,  the  conditional  order 
was  confirmed,  and  a  writ  of  enquiry 
awarded,  at  the  rules.  But,  at  the  next 
court,  the  defendant  gave  special  bail, 
without  a  plea,  and  then  produced  a  writ  of 
habeas  corpus  from  the  district  court: 
which  court,  afterwards,  awarded  a  writ  of 
procedendo  to  the  hustings  court,  where  the 
cause  was  redocketed;  and  then  the  defend- 
ant pleaded,  1. .  Noq  assumpsit.  2.  That  he 
assigned  and  endorsed  the  said  note  in  the 
declaration  mentioned  to  a  certain 
18  Dennis  M'Carty  Johnston  ;  *who  en- 
dorsed and  assigned  it,  to  the  plain- 
tiff; ''without  this  that  the  said  defendant 
did  endorse  and  assign  the  said  note  to  the 
said  plaintiff,  and  this  he  is  ready  to 
verify.*'  General  replication  and  issue  to 
both  pleas. 

Upon  the  trial  of  the  cause  before  the 
jury,  the  defendant  filed  a  bill  of  exceptions 
to  the  court's  opinion,  which  stated  that  he 
''requested  the  court  to  instruct  the  jury, 
that  if  it  should  appear  in  evidence  that  the 
note  in  the  declaration  mentioned  was  en- 
dorsed in  blank,  and  passed  by  the  defend- 
ant to  a  certain  Dennis  M'Carty  Johnston, 
that  the  same  was  afterwards  endorsed  in 
blank  and  passed  by  the  said  Dennis 
M'Carty  Johnston  to  the  plaintiff,  then  the 
plaintiff's  said  action  could  not  be  main- 
tained: But  the  court  gave  it  as  their  opin- 
ion, and  so  instructed  the  jury,  that  if  it 
should  appear  in  evidence  that  the  said 
note  came  into  the  possession  of  the  plain- 
tiff in  manner  aforesaid,  for  a  full  and 
valuable  consideration  paid  by  him  there- 
for, then  the  said  action  of  the  plaintiff  is 
sustainable  against  the  said  defendant." 

There  was  a  second  bill  of  exceptions  filed 
by  the  defendant  to  the  court's  opinion ; 
which  stated,  that  the  defendant  "prayed 
the  opinion  of  the  court  whether  a  protest 
made  in  these  words:  '2149  33-100  dollars. 
Alexandria,  2d  October,  1797.  Six  months 
after  date,  we  promise  to  pay  to  the  order 
of  John  Towers,  for  value  received,  two 
thousand  one  hundred  and    forty-nine  dol- 


lars, thirty-three  cents,   negotiable   at   the 
bank  of  Alexandria. 

'Clingman  &  M'Gaw. 

'Endorsed,  John  Towers,  Theophilus  Har- 
ris, Dennis  M'Carty  Johnston,  John  Dunlop. 

'Know  all  men  by  these  presents,  that 
I,  Cleon  Moore,  notary  public  in  and  for 
the  district  of  Alexandria,  dwelling  therein, 
and  by  law  duly  admitted  and  sworn  at 
the  request  of  the  president  and  directors  of 
the  bank  of  Alexandria,  on  the  6th  day 
of  April  1798,  at  the  usual  place  of  abode  of 
the  said  John  Towers,  in  Alexandria,  have 
demanded  of  him  payment  of  the  bill, 

19  (of  which  the  above  is  *a  true  copy,) 
which   he   did  not  pay.     I   then  went 

to  the  store  of  Theophilus  Harris,  in  Alex- 
andria, to  demand  payment  thereof,  but 
could  not  see  any  person  there  to  make  the 
demand  of,  and  at  the  usual  place  of  abode 
of  the  said  Dennis  M'Carty  Johnston,  in 
Alexandria,  have  demanded  of  Mrs.  John- 
ston, payment  of  the  said  bill,  (he  being 
gone  on  a  voyage  to  sea,)  which  she  did 
not  pay,  ana  the  said  Clingman  &  M'Gaw, 
do  not  dwell  in  my  district,  having  ab- 
sconded from  the  same  to  some  parts  un- 
known to  me.  Wherefore  I,  the  said 
notary,  at  .the  request  of  the  aforesaid,  do 
hereby  protest,  as  well  against  the  drawers 
of  the  said  bill,  as  against  the  endorsers, 
John  Towers,  Theophilus  Harris  and  Den- 
nis M'Carty  Johnston,  for  the  nonpayment 
thereof.  Dated  at  Alexandria,  the  6th  day 
of  April,  1798,  Cleon  Moore,  Not.  Pub. 
(Seal),'  contained  in  itself  evidence  of 
sufificient  notice  having  been  given  to  the 
defendant,  and  of  such  diligence  having 
been  pursued  by  the  plaintiff,  as  could 
sustain  an  action  on  the  defendant's 
said  endorsement  against  him,  it  not 
being  proved  that  the  said  defendant 
ever  had  been  served  with  a  copy  of 
the  said  protest,  or  received  other  notice 
from  the  plaintiff,  of  the  making  of  the 
said  protest,  than  what  can  be  implied  from 
the  terms  of  it.  But  it  appeared  in  evi- 
dence, that  Clingman  &  M'Gaw,  had 
absconded  from  the  town  of  Alexandria, 
about  the  27th  day  of  December,  1797,  and 
the  circumstance  of  their  absconding  was 
generally  known,  in  the  said  town.  It  also 
appeared  that  he  the  said  defendant,  and 
also  the  said  plaintiff,  were  at  the  time  of 
making  the  said  protest,  and  ever  since, 
housekeepers  and  inhabitants  of  the  town 
of  Alexandria,  aforesaid.  It  appeared  that 
the  original  writ  in  this  action  was  issued 
on  the  19th  day  of  April,  1798,  returnable 
to  the  first  Monday  in  July  next  ensuing. 
And  the  said  court  were  of  opinion,  and 
so  instructed  the  jury,  that  the  said  protest, 
under  the  circumstances  aforesaid,  con- 
tained in  itself  evidence  of  sufificient  notice 
to  the  said  defendant,  and  of  suflRcient 
diligence   on    the    part    of    the    said 

20  plaintiff,      *to     sustain    this    action 
against  the  defendant  on  his  endorse- 
ment aforesaid." 

Verdict  and  judgment  for  the  plaintiff: 
and  the  defendant  appealed  to  the  district 
court :  where  the  judgment  of  the  hustings 
court  was  reversed;  and,  from  the  judg- 
ment of  reversal,  the  plaintiff  appealed  to 
the  court  of  appeals. 
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Lee,  for  the  appellant.  The  first  question 
is,  Whether  the  plaintiff  could  maintaiin 
any  action  against  the  defendant?  A  note 
of  hand  is  similar  to  a  bill  of  exchange ; 
and  is  negotiable,  by  the  custom  of  mer- 
chants, without  the  aid  of  the  statute. 
Williams  y.  Williams,  Carth.  269;  Chitt. 
on  Bills,  17;  4  T.  Rep.  151;  2  Ld.  Raym. 
1397.  The  blank  endorsement  amounted  to 
a  bill;  and  it  is  now  no  longer  irue,  *that 
choses  in  action  are  not  assignable,  4  T. 
Rep.  340:  which  was  one  of  the  greatest 
objections  formerly*  made  to  the  negotiable 
quality  of  notes.  The  face  of  the  note 
shews  that  it  was  negotiable ;  for  it  is  not 
only  payable  to  order,  but  it  is  made  nego- 
tiable at  the  bank  of  Alexandria.  2  Burr. 
1216,  1228;  Act  Assemb.  1792,  p.  104.  The 
bank,  therefore,  might  have  charged  any 
endorser;  and  the  appellant  consequently 
may  do  the  same ;  for  the  endorsement  fol- 
lows the  nature  of  the  note,  and  creates  the 
same  responsibility.  2  Black.  Rep.  1263 ;  1 
H.  Black.  239.  As  the  assignee's  title  to  the 
money  is  admitted,  there  must  be  some 
mode  of  recovery;  for  it  is  absurd  to 
suppose,  that  there  can  be  a  right, 
without  a  remedy;  and,  as  the  owner 
of  money  has  a  right  to  transfer  it,  the 
remedy  follows  the  assignment.  2  L<d. 
Raym.  928;  2  Burr.  1529.  The  note  is  mis- 
recited  in  copying  the  declaration ;  but  that 
circumstance  will  make  no  difference;  for 
it  was  a  mistake  of  the  clerk,  as  appears 
by  another  copy  now  before  me;  and  a 
certiorari  would  have  been  asked  for,  if 
the  hustings  court  of  Alexandria  were  not 
now  without  the  jurisdiction  of  this  court. 
The  variance  however,  if  real,  would  be 
cured  by  the  statute  of  jeofail ;  for  the  date 
is  truly  recited  in  the  bill  uf  exceptions, 
which  is  part    of   the    proceedings    in    the 

cause. 
21  *Hay,    contra.       If     the    appellant 

were  entitled  to  redress  against  the 
appellee,  the  present  action  was  premature ; 
because,  in  a  mercantile  transaction,  the 
calculation  of  time  ought  to  be  by  calendar, 
and  not  lunar,  months.  2  Black.  Com. 
141;  Kyd's  Bills,  4.  The  statute  of  jeofail 
does  not  cure  the  variance,  because  there 
is  nothing  in  the  proceedings,  before  the 
issue,  to  shew  the  mistake;  for  the  note 
itself  is  not  made  part  of  the  record ;  and 
neither  the  notarial  copy  recited  in  the 
bill  of  exceptions,  nor  that  made  by  the 
clerk,  can  be  regarded.  A  promissory  note 
in  this  country,  does  not  stand  upon  the 
footing  of  a  bill  of  exchange ;  for  they  are 
not  the  same  in  their  origin,  and  no  statute 
has  constituted  a  resemblance ;  so  far  from 
it,  equity  follows  the  assignment  of  a  note, 
but  not  of  a  bill ;  and  that  difference  de- 
stroys the  notion  of  general  currency  as  to 
notes.  2  Black.  467;  Kyd*s  Bills,  18;  2 
Wash.  219,  249.  The  manner  of  endorse- 
ment makes  no  difference ;  for,  whether  it 
be  open,  or  filled  up,  it  comes  to  the  same 
thing,  as  in  either  case,  there  is  no  consid- 
eration between  the  first  endorser,  and  the 
last  assignee:  and,  in  both,  the  act  of 
assembly  enables  the  payee  of  the  note  to 
assign  to  his  own  immediate  endorsee, 
without  providing  for  future  assignments. 
Mandeville  v.  Riddle  &  Co.,  Supreme  Court 
U.  States.     In  cases  of  this   kind,   the   as- 


signor is  liable  upon  the  ground  that  the 
consideration  has  failed ;  but  there  is  none 
between  the  first  assignor  and  a  remote 
endorsee:  and  consequently  there  is  no 
foundation  for  the  action.  The  appellant 
has  not  done  all  that  was  necessary  to 
entitle  him  to  sue  any  endorser;  because  it 
is  not  enough  to  go  to  the  supposed  resi- 
dence of  the  maker  and  demand  payment, 
without  any  other  attempt  to  procure  the 
money ;  for  that  is  not  due  diligence  in  anj 
sense.  Jones  Bailm«  8,  9.  But  even  those 
facts  are  not  established ;  because  a  protest 
is  evidence  in  no  case  except  that  of  a  bill 
of  exchange :  for,  in  all  others^  the  facts 
must  be  proved  in  the  usual  manner.  7  T. 
Rep.  158. 

22  *Wickham,  in    reply.     The  general 
opinion  of  the  country  has  been,  that 

every  endorser  is   liable   to  any   assignee. 
But, whether  that  be  so,  or  not,  in  ordinary 
cases,  it  certainly  rs  in  the  case  of  a  blank 
endorsement.     The   endorsement  of  the  as- 
signor's name  upon  the  note,   transfers  his 
interest,    as  effectually,    as  if  it  was  a  bill 
of   exchange;    and  the  cases  prove,  that  a 
blank    endorsement  is,    upon    common  law 
principles,  an  assignment  to  all  the  world. 
Peacock    v.    Rhodes,  Dougl.    611 ;    Russell 
V.    Langstaff,    Ibid.    496.     For  no  case  faas 
said,    that  responsibility,   upon  the  custom 
of   merchants,  applies  to  bills  of  exchange 
only ;  on  the  contrary,  the  same  thing  takes 
place  with  regard  to  bills  of  lading :  and  it 
is  always  understood,  by  both  parties,  that 
it  shall    enure  to  the  benefit  of  any  holder. 
The  assignee  finds  a  convenience  in  a  blank 
endorsement ;  because  he,  thereby,  gets  rid 
of  the  necessity  of  endorsing  the  note  him- 
self; and  the  assignor   sustains  no  injury, 
because  he  is  to  be  •  liable    at    all    events. 
This  is  the  great  reason  for  blank  endorse- 
ments, and  not  to  save  the  trouble  of  mak- 
ing a  full  endorsement.     Of  course,    there 
is  no  reason  for  responsibility  in  case  of  a 
blank    endorsement  of    a    bill,   which  does 
not  apply,  with  equal  force,  to  the  case  of 
a  note.    It  is  not   correct  to    say,  that  it  is 
understood,  by  the  contracting  parties,  that 
the  endorsement  shall   be  confined  to  each 
immediate   endorsee ;    for,    there  can  be  no 
convenience    to  the  assignor   from  such  an 
agreement,  but  there  may  be   great  incon- 
venience to  the  assignee,   who  will  then  be 
under  the  necessity  of  endorsing  the  bill 
himself,  in  case  he  chooses  to  pass  it  away 
in  the  course  of  his  business.     The  case  of 
Mandeville  v.  Riddle  &  Co.,  Supreme  Court 
U.    States,  is  no  authority   in   this  court; 
but,  if  it  were,  it  does  not  appear,  that  that 
was  the  case  of  a  blank  assignment.    That 
the    assignor  cannot  be   compelled,  by  his 
own  assignee,  to  pay  more  than  he  received, 
has   no   weight  against   the  appellant    1. 
Because,  if  that  be  the  law,  still  the  remote 
assignee    would    be   entitled   to  recover,  to 
that   amount.     2.  Because,    by   putting  his 
name     in     that    unguarded    manner, 

23  *upon  a  negotiable  paper,  he  ought, 
as    to  assignees  without  notice,  to  be 

presumed  to  have  received  full  value.  The 
names  of  the  intermediate  holders  make  no 
difference;  for  the  last  endorsee  might 
either  strike  them  out,  and  fill  the  first  en- 
dorsement to  himself;  or  he  might  fill  up 
all  the  endorsements,  and  thus  deduce  the 
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transfer,  throug-h  the  whole  series,  to  him- 
self. The  protest  was  evidence;  and  the 
decision  of  lord  Kenyon,  relative  to  the 
naval  protest,  makes  no  difference ;  for  that 
very  decision  proves,  that^  althoug^h  it  was 
not  evidence  per  se,  yet  it  was  so,  when 
connected  with  other  testimony:  and  it 
was  offered,  with  that  qualification,  in  the 
present  case;  for,  it  was  only  produced  to 
prove,  that  the  public  notary  had  the  note 
in  his  possession,  demanded  payment,  and 
protested,  because  satisfaction  was  not 
made.  The  plaintiff  did  not  attempt  to  use 
it  any  further;  for,  as  to  the  absconding  of 
the  makers,  the  statement,  by  the  court,  is, 
that  it  was  proved  by  other  testimony. 
There  was  no  obligation  to  attach ;  be- 
cause, it  does  not  appear  that  there  was 
any  property  which  could  be  attached. 
Neither  was  the  plaintiff  bound  to  bring 
any  other  suit;  because  the  makers  had 
absconded,  and  there  is  no  proof  that  they 
could  have  been  found.  The  suit  was  not 
brought  too  soon,  if  the  calculation  is  made 
according  to  lunar  months;  which  is  the 
usual  course  in  cases  of  this  kind.  But, 
according  to  the  rules  of  pleading,  it  is 
enough,  if  the  debt  is  due  at  the  period  of 
filing  the  declaration,  unless  there  be  a  plea 
in  abatement.  Consequently,  as  there  was 
no  such  plea,  nor  any  exception  taken, 
upon  that  ground,  at  the  trial,  the  presump- 
tion is,  that  there  is  a  mistake  in  the  copy ; 
and  that  the  date  of  the-  note  produced, 
agreed  with  the  declaration.  Besides,  the 
writ  is  no  part  of  the  record ;  and  there- 
fore, the  court  cannot  go  into  the  cal- 
culation. If  it  be  said,  that  the  bill  of 
exceptions  makes  the  writ  part  of  the  record, 
the  answer  is,  that  the  same  bill  of  excep- 
tions proves,  that  the  note  supported  the 
writ;  in  which  case,  the  defect  is  cured 
by  the  statute  of  jeofail;  which  says,  that 
if  the  date  be  right  in  any  part  of  the  pro- 
ceedings, the  judgment  shall  be  valid. 
24  *Lteey    on   the  same  side.     There  is 

as  much  privity  between  the  first  en- 
dorser and  the  plaintiff,  as  between  the 
plaintiff  and  his  immediate  endorser. 
Kyd's  Bills,  96;  2  Black.  Rep.  1269;  2  Burr. 
1226.  This  argument  is  the  stronger  in  the 
present  case,  as  the  endorsement  was  blank ; 
and  therefore,  the  plaintiff,  who  gob  it  for 
a  valuable  consideration,  might  fill  it  up. 
Bull.  Nis.  Pr.  275;  2  Stra.  1112;  2  Ld. 
Raym.  871.  These  cases  were  before  the 
statute  of  Anne;  and  therefore,  they  ex- 
pressly apply,  because  they  were  founded, 
not  upon  the  Law  Merchant,  but  upon  the 
principles  of  the  common  law.  The  open 
endorsement  was  a  contract  with  all  subse- 
quent endorsersr  to  pay,  in  case  the  makers 
did  not,  1  L/d.  Raym.  443;  for  a  blank  en- 
dorsement is  a  letter  of  credit  to  all  the 
world.  Dougl.  496;  Lovelace  on  Bills  90; 
1  Black.  Rep.  295;  1  Lev.  22;  Cro.  Eliz.  637; 
1  £sp.  Nis.  Pr.  222.  The  liability  of  the 
endorser  existed  at  common  law ;  and  the 
only  difference,  in  this  respect,  between  a 
note  of  hand  and  a  bill  of  exchange,  is, 
that,  in  the  first,  you  must  sue  before  you 
can  charge  the  endorser;  but  not,  in  the 
latter.  The  endorser  must  necessarily  be 
understood  to  warrant  the  payment  to  any 
holder,  Shep.  Touch.  194:  which  was  the 
true  origin  of   his  liability   for  the  money 


due  upon  a  bill  of  exchange,  and  not  the 
custom  of  merchants  merely,  as  has  been 
sometimes  erroneously  supposed.  The  same 
principles  apply  to  the  case  of  a  note,  as 
to  that  of  a  bill;  and  they  apply  as  well  to 
a  remote,  as  to  an  immediate  endorser.  It 
is  clear  that  the  first  endorser  is  liable  to 
his  own  immediate  endorsee;  the  latter 
to  his;  and  so  on,  until  they  come  down  to 
the  last  endorsee.  The  only  effect  of  the 
objection,  therefore,  is,  to  produce  a  cir- 
cuity of  action;  which  had  better  be 
avoided,  and  justice  done,  at  once.  If  the 
plaintiff  is  the  person  who  ought,  ulti- 
mately, to  receive  the  money,  as  most  cer- 
tainly he  is,  he  should  have  a  remedy  to 
enforce  the  payment  of  it.  1  Ld.  Raym. 
928 ;  2  Burr.  1529.  The  action  for  money 
had  and  received,  is  like  a  bill  in  equity ; 
and,  as  the    plaintiff    might    clearly 

25  have  sustained  *the    latter,    he  may, 
of  course,    recover  upon   the  general 

money  count,  for  the  law  implies  a  prom- 
ise. Hawkins  v.  Saunders,  Dougl.  293,  299. 
There  was  no  necessity  for  the  plaintiff  to 
shew  a  privity  between  himself  and  the 
first  endorser,  Dougl.  132 ;  but  if  there  had, 
the  case  of  Innes  v.  Dunlop,  8  T.  Rep. 
595,  shews  that  it  existed:  for  that  case 
proves,  that,  in  all  cases  of  assignment, 
there  is  an  implied  assumpsit,  on  the  part 
of  him  who  is  chargeable,  to  pay  to  any 
assignee  of  the  note.  Besides,  there  might 
have  been  other  evidence  to  support  the 
money  count;  for  the  bill  of  exceptions  does 
not  state  the  whole  evidence ;  and  therefore, 
the  court  will  intend  it,  in  support  of  the 
verdict.  The  protest  was  only  used  as  an 
inducement  to  the  rest  of  the  evidence ;  and, 
to  that  extent,  it  was  certainly  proper. 

Cur.  adv.  vult. 

TUCKER,  Judge.  The  only  question 
made,  in  this  cause,  in  the  district  court, 
was.  Whether  the  holder  of  a  promissory 
note  can  recover  in  an  action  brought  in 
his   own  name  against  a  remote  endorser? 

The  case  was  shortly  thus : 

Clingman  &  M'Gaw  gave  their  note  to 
one  John  Towers,,  payable  six  months  after 
date,  for  value  received,  negotiable  at  the 
bank  of  Alexandria.  Towers  endorsed  the 
note  to  Harris  the  defendant,  and  Harris 
endorsed  it  to  one  Johnston,  who  endorsed 
it  to  Dunlop  the  plaintiff.  Clingman  & 
M*Gaw  absconded  from  Alexandria,  before 
the  note  became  due,  and  have  not  since 
been  heard  of.  The  note  was  protested  at 
the  request  of  the  president  and  directors 
of  the  bank  of  Alexandria,  a  few  days  be- 
fore six  calendar  months  had  expired,  but 
one  day  after  the  expiration  of  six  lunar 
months,  supposing  the  transcript  of  the  rec- 
ord correct.  But,  in  fact,  it  is  said  to  be 
incorrect;  so  that  six  calendar  months  had 
completely  expired  before  the  suit  was 
brought;  but  the  court  of  hustings  in  Alex- 
andria having  been  discontinued  by  the 
late  act  of  congress,  no  method  could 

26  be   devised    *by  which   a   true    copy 
of  the   record   can   now   be   brought, 

either  before  the  court  of  appeals,  or  the 
district  court  of  Dumfries. 

The  declaration  sets  forth  the  note,  the 
assignment  by  Towers  to  Harris,  and  by 
Harris  to  the  plaintiff:  *^of  which  the 
makers  had  notice;  by  means  whereof,  and 
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by  force  of  the  act  of  a8aenibl3'  in  that  case 
made  and  provided,  action  accrued  to  the 
plaintiff,  to  demand  of  the  makers,  the 
contents  of  their  note;  and  the  plaintiff 
avers  that  the  makers  did  not  pay  the  con- 
tents of  their  note,  but  before  the  expira- 
tion of  the  six  months,  absconded  from  the 
town  of  Alexandria  and  commonwealth  of 
Virgfinia,  and  deprived  the  plaintiff  of  any 
remedy  at  law  against  them,  upon  the  same ; 
of  which  the  defendants  had  notice,  by 
means  whereof  they  became  liable,  &c." 
The  second  count  was  upon  a  general  in- 
debitatus assumpsit,  for  money  had  and 
received  to  the  use  of  the  plaintiff.  There 
is  no  reference  to  the*  custom  of  merchants. 

The  defendant  pleaded,  first  non  assump- 
sit to  both,  counts.  Secondly,  he  pleads, 
**That  he  assigned  and  endorsed  the  note, 
in  the  declaration  mentioned,  to  a  certain 
Dennis  M'Carty  Johnston ;  who  endorsed 
and  assigned  the  said  note  to  the  plaintiff, 
without  this,  that  the  said  defendant  did 
endorse  and  assign  the  said  note  to  the 
said  plaintiff;  and  this  he  is  ready  to 
verify."  General  replication,  and  issue, 
on  both  pleas. 

A  bill  of  exceptions  states,  that  on  the 
trial,  the  counsel  for  the  defendant  requested 
the  court  to  instruct  the  jury,  that,  if  it 
should  appear  in  evidence,  that  the  note  in 
the  declaration  mentioned  was  endorsed  in 
blank,  and  passed  by  the  defendant  to 
Johnston,  and  was  afterwards  endorsed  in 
blank,  by  him,  and  passed  to  the  plaintiff, 
the  plaintiff's  action  could  not  be  main- 
tained :  but  the  court  instructed  the  jury 
that  if  it  should  appear  in  evidence,  that 
the  note  came  into  the  plaintiff's  posses- 
sion in  that  manner,  for  a  full  and  valuable 
consideration  paid  by  him  therefor,  the 
plaintiff's    action    is    sustainable   against 

the  defendant. 
27  *A  second  bill  of  exceptions  states, 

that  the  counsel  for  the  defendant 
prayed  the  opinion  of  the  court,  whether  a 
protest  (which  is  set  out,  with  a  copy  of 
the  note)  in  which  the  notary  states,  that 
he  demanded  payment  of  Towers,  who  did 
not  pay ;  that  he  went  to  the  house  of  Har- 
ris to  demand  payment,  but  could  not  see 
an3'  person  there  to  make  a  demand  of,  and 
at  the  usual  place  of  residence  of  Johnston, 
demanded  payment  of  Mrs.  Johnston  (he 
being  gone  on  a  voyage  to  sea),  and  that 
she  did  not  pay,  and  that  the  makers  do  not 
dwell  in  his  district,  having  absconded 
from  the  same,  to  some  parts  unknown  to 
him,  wherefore  he  made  protest,  '*con- 
tained,  in  itself,  evidence  of  sufficient 
notice  having  been  given  to  the  defendant, 
and  of  such  diligence  having  been  pursued 
by  the  plaintiff,  as  could  sustain  an  action 
on  the  defendant's  endorsement  against 
him,  it  not  being  proved  that  the  defendant 
ever  had  been  served  with  a  copy  of  the 
said  protest,  or  received  other  notice  from 
the  plaintiff,  than  can  be  implied  from  the 
terms  of  it."  But  it  appeared  in  evidence 
^'that  the  makers  had  absconded  from  the 
town  of  Alexandria  about  the  27th  of  De- 
cember, 1797.  And  the  circumstance  of 
their  absconding  was  generally  known  in 
the  said  town :  It  also  appeared,  that  the 
defendant  and  plaintiff  were,  at  the  time 
of  making    the    protest,    and   ever    since. 


housekeepers  and  inhabitants  of  the  town 
of  Alexandria.  It  appeared  that  the  origi- 
nal writ  in  this  action  issued  the  19th  of 
April,  1798,  returnable,  &c.  And  the  court 
were  of  opinion,  and  so  instructed  the  jury, 
that  the  said  protest,  under  the  ctrcnm- 
stances  aforesaid,  contained,  in  itself,  evi- 
dence of  sufficient  notice  to  the  defendant 
and  of  sufficient  diligence  on  the  part  of 
the  plaintiff  to  sustain  the  action  against 
the  defendant  on  his  endorsement." 

The  jury  found  a  verdict  for  the  plain- 
tiff upon  both  issues:  and  he  had  judgment 
accordingly  in  the  hustings  court  of  Alex- 
andria ;  from  which  judgment  there  was  an 
appeal  to  the  district  court  of  Dumfries; 
where  the  same  was  reversed ;  and  from 
that  judgment  of  reversal  an  appeal  is 
brought  to  this  court. 

28  ^Several  questions   appear,    to  me, 
to  be  necessary  to  be  discussed  in  this 

case.     I  shall  therefore  enquire, 

1.  Whether  promissory  notes  payable  to 
a  person  therein  named,  or  his  order,  were 
negotiable  before  the  statute  of  3  and  4 
Anne,  cap.  9? 

This  question  has  been  somewhat  per- 
plexed by  the  obscurity  and  confusion 
which,  upon  an  attentive  examination,  will 
be  found  in  the  books  of  reports,  whereby 
promissory  notes  are  often  confounded  with 
inland  bills  of  exchange,  concerning  which, 
I  will  make  one  or  two  observations  only, 
by  way  of  marking  the  origin  of  this  con- 
fusion in  the  books  of  reports. 

Bills  of  exchange,  whether  foreign  or 
domestic,  are  instruments  purporting  a 
request,  or  order,  from  one  person  to  an- 
other, to  pay  a  certain  sum  of  money  to  a 
third  person  therein  named,  or  his  order. 

Promissory  notes,  on  the  contrary,  are 
instruments  purporting  an  absolute  prom- 
ise, by  the  maker,  to  pay  to  a  person 
therein  named,  or  his  order,  a  sum  of 
money  therein  named. 

An  essential  difference  appears  from  this 
difference  in  form;  the  one  being  a  request 
to  another  to  pay ;  the  other  an  absolute 
promise  by  the  maker  himself  to  pay. 

But  bills  of  exchange  are  sometimes 
drawn  by  the  maker  upon  himself. 

The  case  of  Hodges  v.  Steward,  12  Mod. 
36,  was  of  this  kind.  The  plaintiff  de- 
clared, on  the  custom  of  London,  that 
where  one  merchant  draws  a  bill  on  him- 
self, payable  to  another,  or  bearer,  and  the 
person  to  whom  it  is  payable  endorses  it  to 
a  third  man,  the  endorsee,  on  refusal  of 
payment,  may  bring  an  action  against  the 
drawer ;  and  says  the  defendant  drew  such 
a  bill  to  F.,  who  assigned  it  to  the  plain- 
tiff: on  a  demurrer,  the  plaintiff  had  judg 
ment;  although  the  confusion  is  evident, 
if  understood  otherwise.  Dehers  v.  Har- 
riot, 1  Show.  163,  was  upon  a  bill  of  the 
same  kind. 

Starke  &  al.    v.    Cheesman,    Cartb.  509, 
was  a  bill  drawn  by  the  defendant  Chees- 
man, in  Virginia,    upon    Christopher 

29  *Cheesman,     of      Ratcliff,     London, 
which,  in  truth,    was   upon  himself. 

And  being  protested,  because  the  person  to 
whom  it  was  directed  was  not  found,  upon 
suit  brought,  in  which  there  was  a  special 
count,  as  upon  a  bill  of  exchange  on  the 
custom  of   merchants,    an   indebitatus  as- 


870 


6  CALL 


DuNLOP  V.  Harris. 


30-3Z 


sumpsit;  a  quantum  meruit;  and  insimul 
computasset,  the  plaintiff  had  judgment, 
^he  same  case  is  reported  in  1  Salk.  128 ; 
but  this  particular  is  not  noticed. 

The  analogy  between  bills  thus  drawn, 
and  promissory  notes,  was  so  strong  as 
scarcely  to  be  distinguishable.  The  bill, 
purporting  to  be  a  request  from  himself  to 
himself,  must  possibly  have  been  deemed 
ridiculous,  but  for  the  ordinary  form  of  a 
bill  of  exchange,  to  which  it  was  intended 
to  bear  an  outward  resemblance;  but  in- 
trinsically, it  contained  such  an  implied 
promise  exactly,  as  the  promissory  note 
contained   expressly. 

They  were  accordingly  considered  in  the 
same  light  by  the  attorneys  and  counsel. 
Pearson  v.  Garnett,  Comberb.  227.  The 
plaintiff  declared,  upon  the  custom  of  mer- 
chants, that  the  defendant,  *'per  notam, 
sive  billam  secundum  consuetudinem,  &c." 
and  sets  forth  a  promissory  note  to  pay  the 
plaintiff  sixty  guineas,  &c. 

The  case  of  Lambert  v.  Oakes,  reported 
in  1  L/d.  Raym.  443,  manifestly  appears  to 
be  upon  a  promissory  note,  per  lord  Mans- 
field, 1  Burr.  677.  In  1  Salk.  127,  it  is 
called  a  bill  of  exchange :  and  that  part  of 
the  case,  which  states  that  a  demand  must 
be  made  of  the  drawer,  is  unintelligible  in 
that  report.  But  if  it  be  understood  as  a 
promissory  note,  the  word  drawer,  means 
the  maker,  and  the  case  is  perfectly  intel- 
ligible. The  anonymous  case,  1  Salk.  126, 
pi.  6,  is  evidently  upon  a  promissory  note, 
though  called  a  bill  of  exchange.  In  12 
Mod.  244,  Lambert  v.  Oakes,  is  reported  a 
third  time,  and  there  it  is  spoken  of  as  a 
bill  of  exchange. 

Hawkins  v.  Cardie,  1    Salk.    65;  12  Mod. 
213,  is  mentioned  to  be   an  action  on  a  bill 
of  exchange.     In    Carth.  466;  1  Ld.  Raym. 
360,  it  is  expressly  said,  that  the  defendant 
made   a    note,    and    thereby     promised    to 

pay. 
30  *Hill  &  al.  V.  Lewis,    1    Salk.    132, 

the  plaintiff  declared.  1.  Upon  two 
bills  of  exchange,  against  the  endorser. 
2.  Upon  a  mutuatus.  3.  Indebitatus  as- 
sumpsit, for  money  laid  out  for  the  defend- 
ant's use:  and,  upon  the  evidence,  it  ap- 
peared that  Moor,  a  goldsmith,  subscribed 
two  notes,  payable  to  the  defendant,  which 
he  endorsed,  and  the  plaintiffs,  being 
goldsmiths,  accepted  them,  (that  it,  dis- 
counted them,)  and  gave  other  bills,  and 
some  money,  for  them;  and,  on  the  same 
day,  they  received  money  due  upon  other 
bills  of  Moor,  and  might  have  had  the 
money  due  upon  these  bills,  if  they  had 
been  demanded.  And  Holt,  C.  J.,  directed 
the  verdict  to  be  taken  upon  the  count  upon 
the  bills  of  exchange.  This  case  would  be 
perfectly  unintelligible,  according  to 
Saikeld's  report  of  it,  were  it  not  mentioned 
that  the  notes  were  the  foundation  of  the 
action. 

Pinkney  v.  Hall,  1  Salk.  126,  is  reported 
to  have  been  upon  a  bill  of  exchange.  In 
1  Ld.  Raym.  175,  it  is  called  a  bill  also; 
but,  from  the  description  given  of  it  in  the 
plaintiff's  declaration,  it  evidently  appears 
to  have  been  a  note,  subscribed  by  the 
defendant;  payable  to  Hutchins  or  order, 
by  himself  and  his  partner;  and  endorsed 
to  the  plaintiff;  who  had  judgment  upon  a 


demurrer.     Cases  Temp.  8  and  9  W.  &  M.  3. 

Potter  V.  Pearson,  2  Ld.  Raym.  759;  1 
Salk.  129,  was  declared  upon,  in  the  court 
of  common  pleas,  as  a  bill  of  exchange,  but 
was  a  note  payable  to  I.  S.,  or  order. 

This  review  of  the  cases,  in  which  prom- 
issory notes  and  inland  bills  of  exchange, 
are  either  confounded  togpether,  or  evidently 
regarded  as  having  the  same  legal  opera- 
tion and  effect,  not  only  by  the  parties 
themselves,  but  by  technical  men,  conver- 
sant in  courts,  and  habituated  to  drawing 
declarations  in  cases  arising  upon  them,  is 
strong  evidence,  not  only  of  the  ordinary, 
or  more  properly  speaking,  customary  opin- 
ion and  usage  in  regard  to  them ;  but  also 
of  the  legal  or  judicial  interpretation  which 
had  been  given  of  them,  from  time  to  time, 
in  cases  not  reported. 

31  *But  there    is    abundant    evidence 
from  the  books,  that  until  the  case  of 

Clarke  v.  Martin,  which  happened  in  the 
first  year  of  queen  Anne,  A.  Dom.  1702, 
actions,  upon  promissory  notes,  had  been 
maintained  by  the  endorsees,  as  well  as 
the  payers,  against  the  makers,  and  even 
against  prior  endorsers,  upon  the  ground  of 
their  affinity  to  inland  bills  of  exchange 
(or  perhaps,  on  the  ground,  that  they  were 
such  in  effect  and  legal  operation,  though 
somewhat  different  in  form),  according  to 
the  custom  and  usage  of  merchants,  either 
within  the  city  of  London,  or  generally ; 
being  declared  upon  in  both  ways;  or  some- 
times in  the  one  way,  and  sometimes  in 
the  other. 

The  case  of  Horton  v.  Coggs,  3  Lev.  299; 
2  W.  &  M.  1690,  was  an  action  by  the 
holder  of  a  promissory  note  drawn  payable 
to  Barlow,  or  bearer,  in  which  the  plaintiff 
declares  upon  the  custom  of  London,  and 
that  Barlow  delivered  the  note  to  the  plain- 
tiff, to  his  own  use,  in  satisfaction  of  ;£100, 
which  he  owed  him.  And  the  plaintiff 
finally  obtained  judgment,  although  the 
court  at  first  inclined  to  think  that  the 
holder  of  the  note  could  not  maintain  the 
action,  since  it  was  possible  that  Barlow 
himself  might  have  received  the  money. 
It  is  true, that  Holt,  C.  J.,  afterwards,  about 
six  years,, said,  in  the  case  of  Clarke  v. 
Martin,  that  it  was  held,  in  Coggs  v.  Hor- 
ton, that  a  note  was  not  a  bill  of  exchange, 
within  the  custom  of  merchants.  But 
Levinz,  who  was  himself  of  counsel  with 
the  plaintiff  in  the  cause,  says  nothing 
about  this  objection.  And  certainly  more 
credit  is  due  to  his  note  of  the  case  at  the 
time,  than  to  the  recollection  of  the  chief 
justice  six  years  after.  Besides  Gould, 
justice,  at  the  same  time,  mentioned  this 
very  case,  after  saying  '^that  he  did  not 
remember  it  had  ever  been  adjudged  that  a 
note  in  which  the  subscriber  promised  to 
pay  to  I.  S.  or  bearer,  was  not  a  bill  of 
exchange.  2  Ld.  Raym.  758.  It  is  also  to 
be  remarked,  that  Powell,  justice,  after- 
wards doubted  upon  'this  same  point,  in 
the  case  of  Williams  v.  Cutting,  2  Ld. 
Raym.   825. 

32  *In  Pinkney  v.  Hall,  1    Ld.    Raym. 
175;  1  Salk.  126,  the  plaintiff  declared 

quod  infra  hoc  regnum  angliae,  there  is  a 
custom,  &c.  And  sets  forth  a  note  made 
by  one  merchant  payable  to  another  or  his 
order,  by  himself  and  his  partner,  and  that 
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the  note  was  endorsed  by  the  person  to 
whom  it  was  payable,  to  the  plaintiff,  of 
which  the  defendant  had  notice :  and  the 
plaintiff  had  judgment.     8  and  9  W.  3, 16%. 

In  Claxton  v.  Swift,  2  Show.  495,  sir  B. 
Shower,  who  was  of  counsel  for  the  plain- 
tiff, says,  ''The  custom  of  merchants  is, 
that  whatsoever  merchant  or  other  trading 
person  shall  endorse  or  superscribe  any 
note,  or  bill  of  exchange,  and  by  such  en- 
dorsement direct  the  acceptor  of  such  bill 
to  pay  its  contents  to  another,  that  he 
thereby  becomes  chargeable  to  pay  that 
sum  himself,  in  case  the  endorsee  do  not 
otherwise  receive  it'.**  Anno  2  Ja.  2,  1685. 
He  proceeds  to  say,  ''the  more  endorsers 
there  are,  the  stronger  is  the  bill  always 
esteemed  upon  the  exchange,  (if  before  the 
day  of  payment, )  and  of  greater  real  worth 
is  it  in  itself,  because  more  men  are  bound 
to  the  payment  of  it."  2  Show.  496.  This 
is  the  earliest  case  in  which  I  can  find  the 
law  clearly  and  explicitly  laid  down ;  and  it 
occurred  nearly  twenty  years  before  the 
case  of  Clarke  v.  Martin  was  decided. 

In  the  Bank  of  England  v.  Newman,  12 
Mod.  241,  which  was  evidently  an  action 
upon  a  note  payable  to  Newman,  or  bearer, 
against  him  as  endorser,  the  law  is  stated 
to  be  the  same  both  with  regard  to  bills 
and  notes.  And  the  same  inference  may 
be  drawn  from  lord  Raymond's  report  of 
that  case.     1  L/d.  Raym.  442. 

In  Lambert  v.  Oakes,  1  Lid.  Raym.  443, 
the  action  was  brought  by  the  endorsee  of 
a  note  against  the  endorser,  the  note  being 
payable  to  A.  or  order.  And  even  Holt, 
C.  J. ,  at  that  period,  made  no  objection  to 
it ;  and  for  aught  that  appears  to  the  con- 
trary, the  plaintiff  had  judgment. 

In  Nicholson  v.  Sedgwick,  the  plaintiff 
declared  upon  the  custom  of  merchants  in 
England,  and  shewed  a  note  by  the  defend- 
ant Sedgwick,  by  which  he  promised 
33  to  pay,  to  one  *Mason  or  bearer;  and 
that  Mason  delivered  the  note  to  the 
plaintiff  in  value  received;  and  for  non- 
payment on  demand  he  brought  this  ac- 
tion. And,  after  verdict,  on  motion  in 
arrest  of  judgment,  the  judgment  was  ar- 
rested ;  but  the  court  said  the  bearer  might 
bring  the  action  in  the  name  of  him  to 
whom  the  note  was  payable.  And  the  re- 
porter adds,  that  it  had  been  resolved  in 
B.  R.,  between  Hodges  and  Steward,  that 
the  endorsement  to  the  bearer,  binds  the 
party,  who  immediately  endorsed  it  before 
him.  1  Ivd.  Raym.  180,  181 ;  An.  Dom. 
1697. 

This  tissue  of  cases  would,  of  themselves, 
satisfy  me,  that  no  distinction  had  been 
made,  either  by  the  usage  and  practice 
among  merchants,  or  by  the  decision  of 
courts,  between  the  legal  effect,  obligation 
and  consequences  of  an  inland  bill  of  ex- 
change drawn  in  the  ordinary  form,  by  one 
person  upon  another,  or  by  the  more  extra- 
ordinary form  of  a  request  from  himself  to 
himself,  and  a  promissory  note  in  the  ordi- 
nary form  of  a  promise  by  one  man,  to  pay 
to  another,  or  his  order,  a  certain  sum  of 
money,  until  the  case  of  Martin  and  Clarke 
overturned  the  opinions,  usages,  and  deci- 
sions of  preceding  courts,  lawyers,  and 
merchants.  But  the  following  case  reported 
by    Carthew,    an   eminent   counsel  and  re- 


porter, in  the  reign  of  James  2d  and  Wil- 
liam 3d,  puts  the  matter  beyond  all  question. 
By  the  preface  to  his  reports,  it  appears 
they  were  not  published  till  the  year  1728, 
after  his  death:  and  this  circumstance 
pretty  well  accounts  why  the  case  has  not 
been  noticed  among  those  referred  to  in 
discussing  this  question.  The  decision 
was  in  the  5th  year  of  W.  and  M.  Anno 
1693,  or  1694.     The  case  was  thus: 

The  plaintiff,  Thomas  Williams,  brought 
an  action  on  the  case  against  Joseph  Wil- 
liams, and  declared  upon  a  note,  drawn  by 
one  John  PuUin,  by  which  he  promised  to 
pay  ;fl2.  10.  unto  the  said  Joseph,  on  a  day 
certain:  and  he  endorsed  the  note  for  value 
received  unto  one  Daniel  Foe,  who  endorsed 
it  to  the  plaintiff  for  the  like  value  received. 
This   state    of    the  case  is,    in  every 

34  particular,    perfectly   parallel  *to  the 
case   of   Dunlop   v.   Harris,  being  an 

action  brought  by  a  remote  endorsee  of  a 
promis9ory  note  against  a  remote  endorser, 

?retermitting  the  intermediate  endorser, 
^he  case  then  proceeds  thus : 
And  now  the  plaintiff,  as  second  endorsee, 
declared  in  this  manner,  that  the  city  of 
London  is  an  ancient  city,  and  that  there 
is,  &c.  a  laudable  custom  among  merchants 
and  others  exercising  commerce  within  the 
kingdom  of  England,  being  used  and  ap- 
proved of,  to  wit,  so  sets  forth  the  custom 
of  merchants,  concerning  notes  so  drawn 
and  endorsed  ut  supra,  by  which  the  first 
endorser  is  made  liable  as  well  as  the  sec- 
ond, upon  failure  of  the  drawer,  and  then 
sets  forth,  that  PuUin,  the  maker  of  the 
note,  promised  to  pay,  &c.,  setting  forth 
the  note.  And  further,  that  it  was  en- 
dorsed by  the  defendant  to  Foe-,  and  by  Foe 
to  the  plaintiff,  according  to  the  usage  and 
custom  of  merchants;  and  that  the  drawer 
having  notice  thereof,  refuse<1  to  pay  the 
money,  whereby  the  defendant,  according 
to  the  usage  and  custom  of  merchants,  be- 
came liable  to  the  plaintiff,  and  in  consid- 
eration thereof  promised  to  pay  it,  Ac; 
alleging  that  they  were  all  persons  who 
traded  by  way  of  merchandize.  The  de- 
fendant having  pleaded  a  frivolous  plea  to 
the  declaration,  the  plaintiff  demurred; 
and,  upon  the  first  opening  of  the  matter, 
had  judgment  in  the  king's  bench;  and, 
upon  a  writ  of  error  brought  in  the  ex- 
chequer, (in  which  it  is  to  be  remembered 
all  the  judges  of  Westminster  hall,  sit,) 
the  only  error  insisted  on  was,  that  the 
plaintiff  had  not  declared  on  the  custom  of 
Lrondon,  or  any  other  particular  place,  (as 
the  usual  way  is, )  but  had  declared  on  a 
custom  through  all  England ;  and  if  so,  it 
is  the  common  law.  To  which  it  was  an- 
<%wered,  that  the  custom  of  merchants  is 
part  of  the  common  law,  of  which  the 
judges  will  take  notice,  ex  officio,  and  the 
judgment  was  affirmed. 

A  fairer  case  could  not  be  presented  to 
try  the  question  of  law.  Upon  a  demurrer, 
he  that  commits  the  first  fault  in  pleading, 
shall  never  have  judgment  in  his  favour. 
This  was  before  the  last  statute  of  jeofail. 
4  Anne,  ch.  16.  And  any  error  in  the 
declaration,  either  in  point  of  law,  or 

35  even  *of  form,    would  have   reversed 
the  judgment  of   the   court  of  king's 

bench.     Yet  it  was  affirmed ;  and,  upon  the 
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very  g-round,  which  it  is  important  should 
be  settled  in  this  court.  Never  were  two 
causes  more  perfectly  similar,  than  this 
case  of  Williams  v.  Williams,  and  the  case 
novr  under  consideration  in  this  court. 
Upon  the  question  as  to  the  right  of  action, 
the  most  dextrous  casuist  could  not  point 
out  the  smallest  variance  between  them; 
both  the  plaintiffs  being  endorsees,  and 
both  the  defendants  remote  endorsers  of  a 
promissory  note;  with  this  difference  only 
in  favour  of  the  present  plaintiff,  that  the 
note  is  expressly  made  payable  to  order; 
whereas,  from  the  state  of  the  case  in 
Carthew,  it  does  not  appear  that  the  note 
there  was  so  payable.     Carth.  269. 

The  principles  established  in  this  case, 
are  strictly  conformable  to  those  which  the 
experience  of  another  century,  aided  by  the 
powerful  operation  of  legislative  wisdom, 
and  the  soundest  discretion  of  the  ablest 
judges  that  have  ever  sat  in  Westminster 
hall,  has  shewn  to  be  most  beneficial  for 
commerce. 

Th^  endorser  of  the  note  is  not  only  con- 
sidered as  warranting  the  note,  but  as 
drawing  a  new  bill;  and  thereby  rendering 
himself  immediately  liable  to  every  en- 
dorsee to  whom  it  may,  for  a  valuable  con- 
sideration, be  assigned.  Every  subsequent 
endorser  is  considered  in  the  same  light: 
and  the  bona  fide  owner  of  the  note,  if  he 
does  not  receive  payment  of  the  maker, 
may,  at  his  election,  bring  suit  against 
him,  or  against  any  endorser,  however  re- 
mote. If  he  recovers  against  a  remote  en- 
dorser, such  endorser  has  the  same  remedy 
against  the  maker  of  the  note,  or  any  prior 
endorser,  as  the  owner  of  the  note  had 
against  him.  The  currency  and  credit  of 
such  notes  is  aided  by  such  a  construction ; 
for  then,  the  more  endorsers,  the  more  se- 
curity. But  if  the  owner  of  the  note  can 
only  maintain  an  action  against  the  next 
immediate  endorser,  circuity  of  action  is 
wholly  unavoidable ;  delays  are  encouraged ; 
and  i^nal  hazards  greatly  increased.  Be- 
sides, one  suspicious  name  upon  the  back 
of  the  note,  would  instantly  stop  its 
36  circulation,  *if  there  were  twenty 
preceding  respectable  endorsers.  For 
the  party  to  whom  the  note  may  be  offered, 
knowing  that  he  will  probably  be  put  to 
the  trouble  of  one  suit,  at  least,  against 
the  suspicious  endorser,  before  he  can  call 
on  the  others,  will  not  accept  of  the  note. 
This  interpretation,  therefore,  is  most 
favourable  for  the  purposes  for  which  it 
was  intended;  and  reason  and  convenience 
being  on  that  side,  we  should  struggle  hard 
against  the  weight  of  authority,  bottomed 
upon  forms  and  principles  which  legislative 
wisdom,  judicial  discretion,  and  the  ex- 
perience of  a  full  century  have  completely 
exploded.  Such  is  the  authority  of  chief 
justice  Holt,  in  the  famous  case  of  Clarke 
V.  Martin,  1  Ann.  A.  Dom.  1702:  an  au- 
thority in  the  face  of  all  the  former  cases 
which  I, have  cited;  and  one  which  the  leg- 
islature itself,  within  the  short  compass  of 
two  years,  was  obliged  to  correct:  and 
which  has  since  been  doubted  by  the  ablest 
judges,  though  fortunately  for  their  coun- 
try, they  were  saved  the  trouble  of  contrary 
decisions  by  the  interposition  of  the  parlia- 
ment.    The  case  was  thus,  2L/d.  Raym.  757: 


Clarke,  brought  an  action  on  the  case 
against  Martin,  upon  several  promises :  one 
count  was,  upon  a  general  indebitatus  as- 
sumpsit, for  money  lent  to  the  defendant; 
another  count  was  upon  the  custom  of  mer- 
chants as  upon  a  bill  of  exchange,  and 
shewed  that  the  defendant  gave  a  note  sub- 
scribed by  himself,  by  which  he  promised 
to  pay  to  the  plaintiff,  or  his  order,  &c. 
Upon  non  assumpsit,  a  verdict  was  given 
for  the  plaintiff,  and  entire  damages.  And 
it  was  moved,  in  arrest  of  judgment,  that 
this  note  was  not  a  bill  of  exchange  on  the 
custom  of  merchants;  and  therefore  the 
plaintiff,  having  declared  upon  it  as  such, 
was  wrong;  but  that  the  proper  way,  in 
such  cases,  is  to  declare  upon  a  general  in- 
debitatus assumpsit  for  money  lent,  and 
the  note  would  be  good  evidence  of  it :  and 
Holt,  C.  J.,  being  of  that  opinion,  the  judg- 
ment was  arrested,  and  so  it  was  in  Potter  v. 
Pearson,  2  L#d.  Raym.  759.  Sir  B.  Shower, 
for  the  plaintiff,  argued,  that  this  note, 
being  payable  to  the  plaintiff  or  his  order, 
was  a  bill  of  exchange,  inasmuch  as 
37  *by  its  nature,  it  was  negotiable.  'He 
argued  further,  that  the  note  had  been 
endorsed,  payable  to  I.  S.,  who  might  have 
brought  his  action  upon  it,  as  upon  a  bill  of 
exchange,  and  might  have  declared  upon 
the  custom  of  merchants:  Why  then,  should 
it  not,  before  such  endorsement,  be  a  bill 
of  exchange  to  the  plaintiff  himself?  This 
part  of  the  argument  seems  to  shew,  that 
the  question  turned  altogether  upon  the 
nature  of  the  instrument,  as  between  the 
parties  then  before  the  court;  that  is,  be- 
tween the  maker  of  the  note,  and  the  per- 
son to  whom  it  was  payable ;  and  not  as  it 
would  have  been  between  the  maker  and  an 
endorsee,  or  an  endorser  and  endorsee. 
And,  if  that  was  the  point  upon  which  the 
court  gave  judgment,  the  decision  in  that 
case  would  not  touch  the  case  now  before 
the  court;  which  is  not  between  the  maker 
and  the  person  to  whom  the  note  is  pay- 
able ;  but  between  an  endorsee  and  an  en- 
dorser. 

While  a  promissory  note  continues  in 
its  original  shape  of  a  promise  from  one 
man  to  another,  it  bears  no  similitude  to  a 
bill  of  exchange.  When  it  is  endorsed,  the 
resemblance  begins.  For  then  it  is  an 
order  by  the  endorser,  upon  the  maker  of 
the  note,  (his  debtor  by  the  note,)  to  pay 
the  endorsee.  This  is  the  very  definition 
of  a  bill  of  exchange.  The  endorser  is  the 
drawer ;  the  maker  of  the  note  the  acceptor ; 
and  the  endorsee  is  the  person  to  whom  it 
is  made  payable,  per  lord  Mansfield,  2 
Burr.  676. 

The  supposition  that  the  question  in 
Clarke  v.  Martin,  did,  in  fact,  turn  upon 
the  nature  of  the  instrument,  as  between 
the  maker  of  the  note  and  the  person  to 
whom  payable,  is  strengthened  by  lord  chief 
justice  Holt's  decision  before,  in  the 
case  of  Lambert  v.  Oakes,  (which  we 
may  remember  was  between  the  endorsee 
and  endorser  of  a  promissory  note,)  in 
which  lord  Holt  said,  the  endorsement, 
though  upon  discount,  will  subject  the  en- 
dorser to  an  action ;  and  again,  if  A.  en- 
dorses a  bill  blank  to  B.  he  thereby  puts  it 
in  the  power  of  B.  to  overwrite  what  B. 
pleases:    and,    further,     if    the    action    be 
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brought  against  the  endorser,  it  is  not  nec- 
essary    to    prove    the    hand    of    the 

38  drawer ;  for  though  it  *be  forged,  the 
endorser  is  liable.     The  same  doctrine 

is  advanced  in  a  similar  case.  The  Bank  of 
England  v.  Newman,  in  which  the  plaintiff 
recovered.  1  hd.  Raym.  442,  443,  444.  The 
case  of  Pinkney  v.  Hall,  1  Lid.  Raym.  175; 
Nicholson  v.  Sedgwick,  Ibid.  180,  181; 
Hawkins  v.  Cardie,  Ibid.  360;  and  in 
Tassel  v.  Lee,  Ibid.  744,  at  the  end,  this 
principle  seems  not  to  have  been  doubted. 
In  the  last  case,  it  is  said,  a  goldsmith's 
note  endorsed  is  a  bill  of  exchange  against 
the  endorser.  Carter  v.  Palmer,  12  Mod. 
380;  Hodges  v.  Steward,  Ibid.  36.  Now, 
unless  we  suppose  the  chief  justice,  nOt 
only  inconsistent  with  the  other  judges, 
but  with  himself,  we  must  suppose  that  the 
question  turned  upon  the  nature  of  a 
promissory  note,  before  endorsement;  and 
this  is  further  confirmed  by  what  is  said 
by  the  whole  court,  in  the  case  of  Meredith 
V.  Chute,  decided  in  the  same  term  with 
Clarke  v.  Martin ;  which  appears  to  have 
been  an  action  of  assumpsit,  in  which  the 
plaintiff  declared  that  the  defendant,  in 
consideration  that  the  plaintiff,  at  his 
special  instance  and  request,  had  delivered 
to  the  defendant  a  certain  note,  by  which 
one  Hurst  assumed  to  pay  to  the  plaintiff 
100  guineas,  assumed  to  pay  the  plaintiff, 
&c. ;  and  after  verdict  for  the  plaintiff,  on 
motion,  in  arrest  of  judgment,  the  court 
held,  that  the  note  being  subscribed  by 
Hurst,  was  good  evidence  of  a  debt  due  to 
the  plaintiff;  and  therefore,  the  delivery  of 
that  evidence  to  the  defendant,  at  his  re- 
quest, was  a  good  consideration  for  the  as- 
sumpsit of  the  defendant,  upon  which  the 
action  was  brought.  Now  the  plaintiff  and 
defendant  in  this  case,  seem  to  have  stood 
in  the  relation  of  endorsee  and  endorser  of 
the  note  of  Hurst.  And  the  plaintiff  had 
judgment.     2  Ld.  Raym.  760. 

But  the  case  of  Hill  and  others  v.  Lewis, 
1  Salk.  132;  Holt's  Reports,  16,  (the  same 
before  Holt,  C.  J.,  5  W.  &  M.,  that  is  to 
say,  eight  years  before  the  case  of  Clarke 
V.  Martin,)  pnts  this  matter  beyond  all 
question.  The  action  was  brought  by  the 
endorsees  of  a  promissory  note  against  the 
endorser.     And  Holt,    C.    J. ,  said,  on 

39  that  occasion,  *that  goldsmiths'  bills 
were  governed  by  the   same  laws  and 

customs  as  other  bills  of  exchange;  and 
every  endorsement  is  a  new  bill;  and  so 
long  as  a  bill  is  in  agitation,  and  such 
endorsements  are  made,  all  the  endorsers, 
and  every  of  them,  are  liable  as  a  new 
drawer.  This  is  precisely  the  doctrine  im- 
plied by  the  decision  in  Williams  v.  Wil- 
liams, Carth.  269,  and  apparently  settled, 
until  the  decision  in  Clarke  v.  Martin, 
either  did  in  fact,  or  was  supposed  to,  un- 
settle it.  By  supposing  that  case,  as  re- 
lating solely  to  the  question  between  the 
maker  of  a  promissory  note,  and  the  person 
to  whom  it  is  payable,  all  the  cases  may 
be  reconciled.  By  a  contrary  decision, 
chief  justice  Holt  is  not  only  at  war  with 
Lombard  street  and  the  merchants,  but  with 
former  judges  and  himself. 

I  therefore  hold,  that  promissory  notes 
payable  to  a  person  therein  named,  or  order, 
were    negotiable    instruments    before    the 


statute  of  the  3  and  4  Ann.  cb.  9:  and  that, 
when  endorsed  by  the  person  to  whom  pay- 
able to  another  person,  the  endorsee  might, 
before  the  statute,  have  maintained  an 
action  against  anv  prior  endorser,  or  maker 
of  the  note  at  his  election. 

But  the  preamble  of  that  statute  will 
probably  be  thought  conclusive  evidence 
against  this  opinion,  and  I  very  candidly 
acknowledge,  that  I  once  thought  it  to  be 
so.  But  I  have  changed  my  opinion  from 
a  candid  and  diligent  examination .  of  the 
cases,  which  I  have  just  reviewed;  and 
from  a  more  minute  attention  to  the  first 
words  of  the  preamble  to  that  statute, 
which  are,  *' whereas  it  has  been  held,  that 
notes  In  writing,  &c."  The  word  held,  is 
often  applied  by  the  writers  on  law,  to 
decisions  of  questionable  authority:  and  in 
such  a  light,  I  think  it  not  improbable  that 
the  penners  of  that  statute  held  the  decision 
in  Clarke  v.  Martin;  which  contravened 
the  decisions  in  numerous  other  cases  which 
I  have  cited,  and  which  were  then  quite 
recent,  and  seem  to  have  been  regarded  by 
the  profession  as  absolutely  settled:  nor 
was  there  a  perfect  acquiescence  in  chief 
justice  Holt's  opinion,  even  at  that  time,  2 
Ld.    Raym.    757,    per  Gould,  justice;  and  2 

Ld.  Raym.  825.  per  Powell,  justice. 
40  *2,  I  shall  take  a  short  view  of  the 

laws  of  Virginia   relative   to  promis- 
sonr  notes. 

The  title  of  an  act  occurs  in  the  edition  of 
1733,  1705,  ch.  34,  by  which  it  appears,  that 
bonds  and  obligations  were  made  assign- 
able at  that  time ;  but  no  notice  is  taken  of 
promissory  notes  in  the  title ;  nor  have  I 
been  able  to  discover  whether  there  was 
any  thing  respecting  them  in  the  body  of 
the  act,  having  never  seen  it.  In  Bever- 
ley's Abridgment,  p.  60,  printed  in  1728, 
it  is  said,  that  bonds  or  bills  for  debt  may 
be  assigned,  and  the  assignee,  his  execntors 
and  administrators,  may  bring  the  action 
in  his  own  name. 

But  the  act  of  1730,  ch.  5,  amended  by 
that  of  1748,  ch.  27,  gave  to  the  person  to 
whom  a  promissory  note  for  the  payment 
of  money  or  tobacco  might  be  pa3rable,  an 
action  of  debt  for  the  recovery  thereof;  and 
gave,  to  the  defendant,  liberty  upon  the 
trial  to  make  all  the  discount  he  could 
against  such  debt,  which  upon  proof  should 
be  allowed  by  the  court. 

And  the  latter  act  declared  it  should  be 
lawful  for  any  person  to  assign  and  trans- 
fer any  bond  or  bill  for  debt,  or  any  such 
note  as  aforesaid,  (viz.  for  money  or  to- 
bacco, )  and  that  the  assignee  or  assignees, 
his  and  their  executors  and  administrators, 
by  virtue  of  such  assignment,  shall  and 
may  have  lawful  power  to  commence  and 
prosecute  any  suit  at  law,  (viz.  an  action 
of  debt  or  otherwise  in  his  own  name,)  for 
the  recovery  of  any  debt,  (viz.  whether 
money  or  tobacco,)  due  by  such  bond,  bill 
or  note,  as  the  first  obligee,  (or  payee  in 
case  of  a  bill  or  note, )  his  executors  and 
administrators  might  or  could  lawfully  do: 
provided,  always,  that  in  any  suit  npon 
such  bond,  bill,  or  note,  so  assigned,  the 
plaintiff  shall  allow  all  discounts  that 
the  defendant  can  prove,  either  against 
the  plaintiff  himself,  or  against  the  first 
obligee,  (or  payee  in  case  of  a  bill  or  note,) 
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before  notice  of  such  assig^nment  was  given 
to  the  defendant. 

The  words  of  this   act    would   appear  to 

g-ive    effect   to   a   second  assignment  as  to 

the     first.       I     know    not,    whether 

41  *it  has  been  interpreted  in  that  man- 
ner in  this  court;  nor  whether  it  has 

been  supposed  to  provide  only  for  the  case 
of  an  assignment  to  several  in  the  same 
right,  as  to  one  or  more  executors;  or  one 
or  more  partners  in  trade.  My  own  inter- 
pretation has  been  in  the  former,  and  more 
extensive,  sense:  and  I  have  lately  under- 
stood, that  this  court  have  decided  upon  the 
same  principles. 

The  act  of  1786,  ch.  68,  edition  1794,  ch. 
29,  seems  to  be  still  more  general  in  its  ex- 
pressions, declaring  that  assignments  of 
bonds,  bills,  and  promissory  notes,  and 
other  writings  obligatory,  for  the  payment 
of  money  or  tobacco,  shall  be  valid;  and 
an  assignee  of  any  such  may  thereupon 
maintain  an  action  of  debt  in  his  own 
name,  but  shall  allow  all  just  discounts, 
not  only  against  himself,  but  against  the 
assignor,  before  notice  of  the  assignment 
was  given  to  the  defendant. 

These  acts  gave  to  the  plaintiff, 

1.  An  action  of  debt  upon  a  promissory 
note  for  money;  which  the  decision,  in 
Clarke  v.  Martin,  would  probably  have  de- 
prived him  of:  Since  it  seems  to  have  been 
the  decision  in  that  case,  and  in  Potter  v. 
Pearson,  that  a  general  indebitatus  as- 
sumpsit, would  not  lie  upon  a  promissory 
note  for  money,  though  upon  indebitatus 
assumpsit,  for  money  lent,  the  note  might 
have  been  given  in  evidence.  2  Ld.  Raym. 
758,  759. 

2.  They  gave  the  same  remedy  upon  a 
bond,  or  note,  for  tobacco,  as  for  money. 

3.  They  made  bonds,  or  penal  bills,  as- 
signable, so  as  to  enable  the  assignee  to 
maintain  an  action  in  his  own  name, 
which  he  could  not  at  common  law. 

4.  They  gave  to  the  defendant  a  right  to 
set  o£F  and  discount  any  payment  which  he 
may  have  made,  either  to  the  assignee,  or 
to  the  assignor,  before  notice  was  given  of 
such  assignment. 

These  are  all  the   alterations   which    ap- 
pear to  me  to  have  been  introduced   by  our 
acts  of  assembly.     If,  by  the   common  law, 
founded    upon    the    custom    of    mer- 

42  chants,  promissory  *notes  were  nego- 
tiable instruments,  as  I  have  supposed 

to  be  proved  by  the  cases  which  I  have 
cited;  and  if,  by  that  law  and  custom,  the 
remote  endorsee  of  such  a  note  might,  be- 
fore the  making  of  our  act  of  assembly, 
have  maintained  an  action  against  a  remote 
endorser,  as  I  conceive  is  fully  proved  also, 
by  those  cases,  then  I  shall  contend  that 
that  right  has  not  been  taken  away  by  any 
act  of  the  legislature  of  Virginia.  For 
where  a  statute  gives  a  new  remedy  in  any 
case,  it  is  clear  law  that  the  former  remedy 
is  not  taken  away,  unless  there  be  express 
words  to  that  effect.  2  Ld.  Raym.  993; 
Brough  V.  Parkins,  3  Salk.  69.  There  the 
question  was.  Whether,  since  the  statute 
of  the  9  and  10  W.  3,  concerning  protests 
of  inland  bills  of  exchange,  an  action  could 
be  brought  without  a  protest?  And  Holt, 
C.  J.,  said,  ^'This  statute  does'  not  destroy 
or  take  away  the  party's  action,  where  there 


is  no  protest ;  nor  is  the  want  of  a  protest 
any  bar  to  the  action ;  but  the  act  seems 
only  to  take  away  from  the  plaintiff  his  in- 
terest or  damages,  where  he  has  not  made  a 
protest."  And  Powell,  J.,  was  of  the  same 
opinion,  and  said,  **I  cannot  agree  to  take 
away  a  man's  right  by  ambiguous  words  in 
an  act  of  parliament.  They  must  be  express 
words,  which  take  away  a  man's  action." 
So  here  the  most  that  our  acts  take  away 
is  the  right  to  recover  the  whole  amount  of 
the  note  against  the  maker,  unless  notice 
be  actually  given  him  of  the  assignment, 
before  he  has  paid  any  part  of  it  to  the 
party  to  whom  it  was  payable,  or  any  other 
assignor,  by  the  last  act.  But  it  takes  away 
no  right  as  between  the  endorser  and  en- 
dorsee; for  the  endorser  is  responsible  for 
the  whole  sum  mentioned  in  the  note,  un- 
less there  be  an  antecedent  endorsement, 
shewing  that  a  part  of  it  has  been  paid, 
and  the  amount:  which  is  not  pretended 
in  the  present  case. 

It  remains  to  consider  the  effect  of  the 
act  of  1795,  ch.  14;  which  declares  that  ''all 
bills  of  exchange  or  drafts  for  money  in  the 
nature  of  bills  of  exchange,  drawn  by  any 
person  residing  in  this  state,  on  any  person 
in  the  United  States,  shall  be  considered 
in  all  cases  whatsoever  as  inland 
43  *billa  of  exchange."  Now  a  promis- 
sory note  for  the  payment  of  money, 
when  endorsed  by  the  payee  to  another,  is 
a  draft  in  the  nature  of  a  bill  of  exchange, 
as  acknowledged  on  all  hands.  2  Burr.  676. 
It  would  seem,  from  this  act,  as  if  the  leg- 
islature intended  to  put  all  such  negotiable 
instruments  upon  the  same  footing;  and 
consequently,  a  remote  endorsee  would  have 
the  same  remedy  against  any  prior  en- 
dorser, as  the  first  endorsee  would  have 
against  the  maker,  or  first  endorser. 

Having  thus  stated  what  appears  to  me 
to  be  the  general  law  respecting  promis- 
sory notes  payable  to  a  person  therein 
named,  or  his  order,  as  between  an  endorser 
and  endorsee,  I  shall  notice  two  cases  in 
this  court  which  may  be  supposed  to  have 
settled  the  law  otherwise. 

The  first,  in  the  case  of  Mackie's  ex'ors 
V.  Davis,  2  Wash.  219,  which  was  an  action 
brought  by  the  assignee  of  a  bond  against 
the  obligee,  by  whom  it  had  been  assigned 
to  him.  The  first  count  was  for  money  had 
and  received  to  the  plaintiff's  use,  in  con- 
sideration of  which  the  defendant  assigned 
the  bond  to  him  to  bring  suit  on,  &c.,  and 
that  he  did  bring  suit,  and  obtained  judg- 
ment, and  issued  execution,  which  was  re- 
turned no  effects. 

The  second  count  stated,  that  the  assign- 
ment was  made  in  consideration  of  a  re- 
lease of  a  former  debt,  &c.  The  third  count 
is  for  money  had  and  received  to  the  use  of 
the  plaintiff.  Verdict  for  the  plaintiff, 
upon  a  question  referred  to  the  court. 
Whether  an  action  can  be  maintained 
against  the  endorser  of  a  bond,  or  his  ex- 
ecutors, without  any  special  undertaking 
on  his  part  to  ensure  payment? 

The  reasoning  of  the  judges  in  that  case, 
has  been  supposed  to  indicate  an  opinion 
that  the  action  between  an  endorser  and 
endorsee  of  a  promissory  note,  is  not 
founded  upon  the  custom  of  merchants; 
but  upon  the  privity  which,  by  the  common 
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law,  exists  between  the  immediate  parties 
to  the  transaction ;  and  that  that  privity 
extends  no  further  than  to  the  parties  them- 
selves. The  inference  does  not  appear  to 
me  to  be  warranted  by  the  text.     The 

44  passages  *which   appear   to   have  re- 
ceived    this     strict     interpretation, 

stand  thus,  ''against  the  drawer  or  en- 
dorser of  a  bill  of  exchange,  indebitatus 
assumpsit  will  lie;  because  a  draft,  in  it- 
self, imports  a  debt  to  be  due ;  promissory 
notes  stand  in  the  same  situation,  the  en- 
dorser being  considered  as  a  drawer.  It  is 
on  account  of  the  privity  between  the  en- 
dorser and  the  endorsee  that  this  action 
may  be  maintained.  The  action,  (i.  e. 
against  the  endorser,  as  I  understand  it,) 
is  not  founded  on  the  bill  or  note,  but  on 
the  implied  undertaking  of  the  endorser. 
These  principles  owe  their  existence,  not  to 
the  custom  of  merchants,  but  to  the  com- 
mon law."  2  Wash.  229.  Another  of  the 
judges  said,  ''independent  of  these  princi- 
ples of  the  common  law,  which  create,  on 
the  part  of  the  assignor  of  a  bond,  an  im- 
plied undertaking  to  pay,  if  the  obligor 
does  not,  the  general  understanding  of 
those  who  enter  into  such  negotiations, 
would  be  8u$cient  to  make  the  assignor 
liable.  The  assignee  purchases  principally 
upon  the  credit  or  the  person  from  whom 
he  receives  the  bond;''  and  the  other  judge 
then  present  said,  "The  right  of  the  as- 
signee to  resort  back  to  him  from  whoih  he 
acquired  the  bond  is  bottomed  upon  princi- 
ples of  common  law."  I  can  discover 
nothinfiff  in  either  of  these  opinions,  to 
contradict  the  principles  established  in 
Williams  v.  Williams,  Carth.  269,  that 
every  endorser  of  a  promissory  note  is  lia- 
ble to  any  endorsee  however  remote.  Nor 
is  it  material  whether  the  obligation  arises 
out  of  the  I^aw  Merchant,  as  a  part  of  the 
common  law,  or  out  of  the  general  princi- 
ples of  the  common  law.  Nor  can  it  be 
inferred  in  reason,  that  when  a  man  assigns 
a  note  to  another,  or  his  order,  and  that 
other  assigns  it  to  a  third  person,  pursuant 
to  the  authority  given  in  the  endorsement, 
that  there  is  no  privity  between  the  first 
assignor  and  the  last  assignee.  Reason 
and  convenience,  "and  the  general  under- 
standing of  the  parties  in  transactions  of 
this  sort,  (as  said  by  one  of  the  judges  in 
that  case,)  would  be  sufficient  to  make  the 
assignor  liable." 

The  second  case   which  I  shall   notice,  is 

that  of  Cooke  v.  Simms,  2  Call,  39,  in  this 

court.      In     that    case    the    plaintiff 

45  ^declared  upon  a  special  agreement  to 
transfer   stock,    without   laying   any 

assumpsit  by  the  defendant,  which  ought 
to  have  been  averred,  as  was  said,  because 
the  promise  is  the  very  gist  of  the  action ; 
and  therefore  should  be  stated.  In  deliver- 
ing the  opinion  of  the  court,  the  president 
is  stated  to  have  said,  '^The  question  is, 
whether,  independent  of  the  act  of  parlia- 
ment in  England,  and  of  our  act  of  assem- 
bly, (neither  of  which  apply,)  an  action  on 
the  case  will  lie  on  a  promissory  note, 
singly,  without  adding  a  promise.  The 
cases  produced,  and  two  others,  coming 
more  directly  to  the  point,  Clarke  v.  Mar- 
tin, 2  lyd.  Raym.  757,  and  Burton  v. 
Soutter,  in  the  same   book,   774,  prove  that 


it  will  not;  but  that  the  declaration  must 
lay  an  indebitatus  assumpsit,  according  to 
the  form  in  the  Attorneys'  Practice  in  K. 
B.,  and  give  the  note  in  evidence." 

I  cannot  but  suppose  that  a  slip  of  the 
pen,  in  omitting  the  words  "of  this  sort," 
must  have  happened  in  taking  down  this 
opinion.  For  the  action  was  not  brought 
upon  a  promissory  note,  but  upon  a  special 
contract  to  pay  $5000,  on  receiving  a  cer- 
tain quantity  of  six  per  cent,  stock. 
There  was  no  analogy  between  that  case, 
and  the  case  now  under  consideration. 
Any  reasoning,  upon  that  case,  therefore, 
cannot  be  understood  as  establishing  a  pre- 
cedent in  ,this.  There  were  mutual  prom- 
ises: Here  there  is  no  such  thing. 

The  case  of  Lee  v.  Liove,  1  Call,  497,  was 
an  action,  by  the  endorsee  of  a  promissory 
note,  similar  to  the  present,  against  the 
endorser.  The  jury  found  a  protest  for 
nonpayment,  I  presume  by  the  maker. 
They  likewise  found  expressly,  that  no  suit 
was  brought  by  the  plaintiff  against  Skin- 
ner, the  maker.  The  district  court  gave 
judgment  for  the  defendant,  thinking  that 
due  diligence  had  not  been  used,  in  that 
case,  to  recover  the  money  of  the  maker 
of  the  note.  The  judgment  was  affirmed 
in  this  court,  the  presiding  judge,  on  that 
occasion,  declaring  "that  the  court  con- 
sidered the  case  as  having  been  already 
decided."  Whether  upon  the  point,  that  a 
suit  was  necessary,  or  not,  before  recourse 
could  be  had  against  the  endorser 
46  does  not  appear;  but  I  'presume  it 
was  upon  that  ground :  It  being  so 
stated  by  the  reporter  in  theviarginal  note. 
And,  if  so,  the  decision  in  that  case  does 
not  affect  the  principles  which  I  have  here- 
tofore been  considering.  I  am  not  ac- 
quainted with  any  other  decisions  in  this 
court  which  may  be  considered  as  applicable 
to  them. 

The  case  of  Mandeville  v.  Jameson,  in 
the  supreme  court  of  the  United  States  is, 
I  confess,  expressly  against  the  opinion 
which  I  have  delivered  on  this  general  ques- 
tion ;  and  I  owe  too  much  respect  to  the 
opinions  of  those  who  decided  that  ques- 
tion, to  controvert  their  decisions  any 
where,  but  in  this  place.  Here,  I  must  de- 
cide according  to  my  own  conviction, 
founded  upon  obligatory  precedents,  or 
such  as  I  conceive  to  be  obligatory  upon 
me.  Had  the  question  between  the  parties 
in  that  suit  had  any  relation  to  the  consti- 
tution or  laws  of  the  United  States,  I  shonld 
have  regarded  the  decision  as  obligatory 
upon  me  as  a  precedent :  But  having  no 
relation  to  either  of  those  subjects,  or  any 
other  in  which  the  judp^ment  of  this  court 
may  be  liable  to  revision  by  the  supreme 
court  of  the  United  States,  I  do  not  regard 
it  as  a  precedent. 

3.  I  shall  now  proceed  to  what  I  conceive 
to  be  the  third  important  point  in  this 
cause,  namely,  Whether,  under  the  circum- 
stances of  this  case,  as  admitted  by  the  de- 
fendant's first  plea  to  the  first  count  in 
the  declaration,  and  as  it  appears  from  the 
evidence  objected  to  in  the  second  bill  of 
exceptions,  the  plaintiff  can  maintain  his 
present  action,  no  suit  having  ever  been 
brought  against  the  makers  of  the  note,  who 
absconded  before  it  was  due? 
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By  the  custom  of  merchants  a  bill  of  ex- 
changee cannot  be  protested  before  the  day 
of  payment;  but  the  custom  is,  where  the 
party  on  whom  the  bill  is  drawn  absconds 
before  the  day  of  payment,  the  payee,  to 
have  better  security  for  the  payment,  and 
to  give  notice  to  the  drawer,  may  protest 
it:  And  after  the  time  of  payment  is  in- 
curred, it  ought  to  be  protested  the  same 
day.  1  L/d.  Raym.  743.  But  this  relates 
only  to  foreign  bills.     For  there  is  no 

47  custom    for     the    *protest   of   inland 
bills,  nor  any   certain  time  assigned 

by  the  custom  for  the  payment.  Therefore 
the  money  ought  to  be  demanded  in  a  rea- 
sonable time  after  it  is  payable;  and  then, 
if  it  be  not  paid,  the  drawer,  by  the  cus- 
tom, will  be  chargeable.  Ibid.  743.  Tassel 
&  L/ee  V.  Lewis. 

A  protest  not  being  necessary  .upon  an 
Inland  bill  of  exchange  by  the  custom  of 
merchants;  and  being  only  necessary  under 
our  act  of  assembly  to  entitle  the  party  to 
interest  in  case  of  non-payment;  or  to 
secure  the  party  to  whom  it  is  payable  from 
any  liability  for  costs  and  damages,  where 
due  notice  is  neglected  to  be  given,  we  must 
enquire.  Whether  this  clause  of  the  act 
relates  to  instruments  such  as  the  present, 
viz:  such  as  are  in  their  original  form 
promissory  notes,  but  by  endorsement,  and 
transferring  from  one  to  another,  become 
inland  bills  of  exchange^  as  between  the 
endorsers  and  endorsees? 
*  The  protest  states,  that  the  notary  de- 
manded payment  of  Towers,  the  first  en- 
dorser, and  that  he  did  not  pay :  That  he 
went  to  the  house  of  Harris,  the  defendant, 
to  demand  payment,  but  coulcL  not  see  any 
person  to  make  a  demand  of.  Harris,  hav- 
ing by  his  endorsement  undertaken  to  be 
responsible  for  the  punctuality  of  Towers, 
notice  that  Towers  did  not  pay,  and  a  pro- 
test for  that  cause,  seems  to  me  to  be  sufifi- 
cient  to  charge  Harris,  as  the  endorser  of 
an  inland  bill  of  exchange  within  the 
meaning  of  the  act.  The  protest  assigns  a 
reason  why  he  did  not  go  to  Clingman  & 
M'Gaw,  namely,  that  they  had  absconded. 
This  is  a  word  of  large  import:  It  im- 
ports that  the  parties  did  reside  within  the 
district,  and  had  removed  themselves  pri- 
vately and  fraudulently.  The  bill  of  ex- 
ceptions states,  that  the  fact  and  its 
notoriety  for  some  months  before  the  note 
became  due,  were  proved  at  the  trial :  That 
the  defendant  all  the  while  resided  in  the 
same  place,  and  there  was  certainly  no  de- 
lay in  bringing  the  suit;  which,  in  this 
case,  was,  I  conceive,  legal  notice.  Under 
these  circumstances,  and  even  under  the 
authority  of  lyee  v.  L/Ove,  I  think  a  suit 
was  not  necessary:  for  it  is  not  shewn, 
on  the  part   of    the  defendants,   that 

48  *Clingman  &  M'Gaw  had  any  effects 
in  the  hands  of  any  person  in  Alex- 
andria, liable  to  an  attachment;  and  the 
presumption  arising  from  the  parties  ab- 
sconding is  rather  against  such  a  supposi- 
tion than  in  favour  of  it.  At  least  I  do  not 
conceive  it  strong  enough  to  impose  upon 
the  plaintiff  the  necessity  of  proceeding  in 
that  manner,  before  he  could  resort  to  the 
present  defendant. 

As  to  the  question,    Whether  the    action 
was  brought  too  soon?    That   seems  to  me 


not  to  be  presented  in  such  a  form,  either  by 
the  declaration  or  the  bill  of  exceptions,  as 
to  make  a  decision  upon  it  necessary.  Upon 
the  whole  of  this  case,  I  am  therefore  of 
opinion,  that  the  judgment  of  the  district 
court  ought  to  be  reversed,  and  that  of  the 
hustings  court  affirmed. 

ROANE,  Judge.  This  is  an  action  by 
an  endorsee  against  the  remote  endorser  of 
a  promissory  note;  and  the  question  is. 
Whether  it  be  sustainable? 

The  first  bill  of  exceptions  states  that  the 
note,  in  the  declaration  mentioned,  was 
endorsed  in  blank,  and  passed  by  the  de- 
fendant to  Johnston;  and  by  him  (John- 
ston) endorsed  in  blank  and  passed  to  the 
plaintiff. 

This  statement  Is  conclusive  that  John- 
ston had  once  the  property  of  the  note  by 
the  transfer  to  him,  and  that  it  was  from 
him,  and  not  from  the  defendant,  that  the 
plaintiff  received  it.  This  statement  is 
therefore  fatal  to  Mr.  Wickham's  position 
that  the  plaintiff,  by  virtue  of  the  blank 
endorsement,  might  be  considered  as  the 
immediate  endorsee  of  the  defendant. 

This  case  is  to  be  considered,  1.  As  under 
the  principles  of  the  common  law ;  2.  As 
affected  by  our  statute. 

By  the  principles  of  the  common  law, 
notes  unsealed  are  discriminated  from 
specialties;  they  stand  upon  the  same 
footing  with  parol  promises,  except  only 
that  they  are  capable  of  more  easy  proof. 
2  Tuck.  Black.  465.  In  respect  of  the  ne- 
cessity of  shewing  a  consideration  there  ia 

no  difference  between  the  two. 
49  *In  the  case  of  Rann   v.  Hughes,  7 

Term  Rep.  351,  (in  a  note)  in  the 
house  of  lords,  and  where  a  judgment,  in 
the  exchequer  chamber,  was  affirmed,  the 
chief  baron  Sk^^nner,  in  delivering  the 
opinion  of  the  judges,  said,  ''that  all  con- 
tracts are  by  the  law  of  England  dis- 
tinguished into  agreements  by  specialty,, 
and  by  parol ;  and  that  there  is  not  any 
such  third  class  as  some  have  endeavoured 
to  maintain,  as  contracts  in  writing;  if 
they  be  merely  written,  and  not  specialties, 
they  are  parol,  and  a  consideration  must  be- 
proved. ' ' 

It  is  the  privilege  of  a  specialty  in  regard 
to  the    solemnity   of  its  execution,  and  its. 
delivery,    that  a  consideration    need  not  be- 
proved;  and,  originally,  this  was,  perhaps, 
the  only  species  of  contract  to   which    this, 
privilege  extended.     But  the  necessities  of 
trade  made  it  expedient  to  depart  from  this- 
strictness,  and  adopt   the   custom   of   mer- 
chants  in    relation    to   foreign  bills  of  ex- 
change; then  they  were  extended  to  inland 
bills  of  exchange;  and  lastly  (in  England) 
to  promissory  notes.     This  adoption  is  sup- 
posed by  Chitty,  on  bills,   to  have  been  ex- 
tended to  foreign  bills  in  the  14th  century, 
and  in  the  17th  century  to  inland  bills;  but 
promissory  notes  were  not  exalted  to  this, 
ground  till  the  statute  of  the  3  and  4  Anne. 

Blackstone  also  confirms  the  latter  posi- 
tions by  saying  that  the  custom  of  mer- 
chants was  expressly  enacted  with  respect 
to  inland  bills  by  statute  9  and  10  W.  3. 
and  3  and  4  Anne ;  and  that,  by  virtue  of 
the  last  statute,  promissory  notes  became 
endorsable  over  as  bills  of  exchange.  2' 
Black.  Com.  467. 
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I  had  supposed  it  had  long  been  agreed 
that,  prior  to  the  statute  of  Anne  in  Eng- 
land, promissory  notes  stood  only  on  their 
common  law  foundation,  and  were  not  ex- 
alted to  the  ground  on  which  bills  of  ex- 
change were  permitted  to  stand  by  virtue 
of  the  custom  of  merchants.  The  respecta- 
ble opinion  to  the  contrary,  just  delivered, 
has  led  me  to  enquire  into  what  otherwise 
I  should  have  taken  for  granted.  I  admit 
there  were  contrary  decisions  in  Bng- 

50  land,   on    this    subject,  ^prior  to   the 
statute  of  Anne ;  but   I   did    suppose 

that  the  cases  ruled  by  lord  Holt,  and  the 
court  of  king's  bench,  (and,  in  the  instance 
of  Clarke  v.  Martin,  unanimously,)  which 
are  referred  to  in  that  statute,  and  which 
that  statute  was  made  to  obviate,  together 
with  many,  if  not  uniform,  decisions  since, 
had  put  that  question  to  rest.  Without  re- 
ferring to  the  preamble  or  words  of  that 
statute  itself,  which  are  very  strong,  as 
declaratory  of  the  law  upon  this  subject,  I 
avail  myself  of  the  opinion  of  the  court  of 
king's  bench  in  England,  as  delivered  by 
lord  Kenyon  in  Brown  v.  Harraden,  4  Term 
Kep.  151.  This  decision,  in  my  judgment, 
supersedes  the  necessity  of  a  minute  exami- 
nation of  the  old  cases.  He  said,  ''It  is 
not  necessary  to  enquire,  whether  lord  Holt 
was  right  is  adhering  so  pertinaciously  to 
his  opinion;  that,  before  the  statute  of 
Anne,  no  action  could  be  maintained  on 
promissory  notes,  'as  inst^'uments.'  His 
authority  made  others  yield  to  him,  and  it 
was  thought  necessary  to  apply  to  the  leg- 
islature to  apply  a  remedy.  Since  the  stat- 
ute of  Anne,  the  holder  of  a  note  may 
declare  on  it  according  to  the  statute, 
though  not  according  to  the  custom  of  mer- 
chants. The  words  of  the  statute  ought  to 
decide  the  question,  which  the  common 
usage  of  mankind  has  since  put  into  a  state 
of  repose.  It  recites  that  promissory  notes 
were  not  assignable,  or  endorsable,  within 
the  custom  of  merchants,  and  that  the  en- 
dorsee could  not  maintain  any  action  upon 
them  within  the  custom  of  merchants.  The 
struggle,  between  the  merchants  and  the 
courts  of  law,  was,  whether  the  party  could 
declare  on  these  notes  according  to  the  cus- 
tom of  merchants.  Lord  Holt  thought  not ; 
but  the  statute  which  was  passed,  at  the 
instance  of  the  merchants,  has  made  them 
what  they  were  not  before.  With  the  as- 
sistance of  the  statute  they  are  now  acted 
upon  as  if  they  had  been  within  the  custom 
of  merchants."  This  decision  is  so  ex- 
tremely strong  and  apposite,  that  be  the 
old  cases  as  they  may,  I  hold  that  it  is, 
and  has  long  been  settled  in  England,  that 
that  statute,  and  that  only  placed  promis- 
sory notes  on  the  ground  of  bills  of  ex- 
change. 

51  *If,  then,  the  custom   of  merchants 
does  not  apply   to    promissory    notes 

independent  of  the  statute  of  Anne,  which 
was  never  in  force  here,  how  does  the  case 
stand  on  common  law  principles?  Before 
those  principles  are  departed  from,  must 
not  an  enactment,  as  to  fhem,  of  the  cus- 
tom of  merchants,  be  clearly  shewn  to  have 
taken  place? 

By  the  common  law  neither  debt,  nor  in- 
debitatus assumpsit,  lay  against  the  ac- 
ceptor of  a    bill   of   exchange,    but  only  a 


special  action  on  the  case  founded  on  the 
custom  of  merchants.  The  reason  is,  that 
the  acceptance  is  only  a  collateral  engage- 
ment to  pay  the  debt  for  another,  in  the 
same  manner  as  a  promise  by  a  stranger  to 
pay,  &c.  if  the  creditor  will  forbear  his 
debt.  4  Bac.  732.  The  drawer  of  the  bill 
owes  the  payee,  from  whom  he  has  received 
value,  and  the  drawee  owes  the  drawer, 
but,  not  owing  the  payee,  there  is  no  coq- 
sideration  moving  to  him,  from  the  payee, 
which  can  support  the  promise,  on  common 
law  principles.  So,  in  the  case  of  several 
endorsements,  the  last  endorser  owes  the 
endorsee,  in  default  of  payment  by  the 
drawee  of  the  bill,  or  maker  of  the  note, 
and  his  endorser  owes  him,  but  he  (the  first 
endorser)  owes  not  the  last  endorsee,  any 
more  than,  in  the  other  case,  the  drawee 
owes  the  pa3ree.  In  Bacon's  Abridgment, 
I  find  it  laid  down,  from  Roll's  Abridg- 
ment, that  if  A.  owes  B.,  who  owes  C, 
and  it  is  agreed  that  A.  shall  pay  to  C. 
B.'s  debt,  C.  giving  him  four  days  forbear- 
ance, there  an  action  will  lie  by  C.  against 
A.  But  I  presume  it  is  only  in  considera- 
tion of  such  forbearance  that  such  action 
would  have  lain. 

A  recourse  therefore  by  the  last  endorsee 
against  the  first  endorser  is  equally  forbid- 
den by  the  common  law  principles  with  the 
one  by  the  payee  against  the  drawee,  repro- 
bated by  the  quotation  just  made  from  4 
Bac.  732.  In  neither  case,  can  a  considera- 
tion be  shewn  without  calling  in  a  third 
person  not  a  party  to  the  action.  The  case 
however  is  otherwise,  and  so  decided  in 
Mackie  v.  Davis,  in  relation  to  the  last 
endorser,  to  whom  the  consideration  di- 
rectly moved*;  and,  as   to  whom,  there  is  a 

privity. 
52  *These     common     law    principles, 

however,  are  departed  from  in  rela- 
tion to  such  securities,  and  such  only  as 
did,  or  now  do  fall  within  the  custom  of 
merchants,  but  then  the  action  must  be 
grounded  on  that  custom.  By  that  custom 
an  endorsement  as  well  as  an  acceptance 
creates  a  debt,  although  in  the  case  of  a 
prior  endorsement  in  relation  to  the  last 
endorsee,  as  well  as  of  the  acceptance  of  a 
bill,  it  is  only  a  collateral  undertaking, 
and  there  is  no  direct  consideration  moving 
between  the  parties.  The  undertaking  of 
an  endorser,  in  relation  to  a  remote  en- 
dorsee«  stands  on  the  same  principle,  in  re- 
spect of  a  consideration,  with  that  of  the 
drawee  the  acceptor  of  a  bill  in  relation  to 
the  payee.  There  is  this  difference,  how- 
ever, between  the  cases;  that  tb^e  acceptor 
engages  in  an  express  unconditional  con- 
tract, the  endorser  in  an  implied  conditional 
one  only.  The  clear  exemption  therefore  of 
the  acceptor  from  liability,  on  common  law 
principles,  is  taking  a  much  bolder  ground 
than  is  necessary  to  be  taken  to  exempt  the 
endorser  under  his  implied  engagement. 
The  truth  is,  that,  in  relation  to  notes, 
not  affected  by  the  custom  of  merchants, 
a  want  of  consideration,  or,  in  other  words, 
the  non  existence  of  a  debt,  may  be  shewn 
even  against  an  endorsee,  1  Fonbl.  335; 
but  a  recovery  against  a  remote  endorser, 
on  the  ground  of  a  debt  due  to  the  plaintiff 
by  an  immediate  endorsee,  would  be  an  in- 
vasion  of   the   remote  endorser's   right  to 
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shew  that  he  owed  nothing  to  his  endorsee; 
without  which  no  recovery  ought  to  be  had 
against  him. 

But  it  is  said  that  the  assignment  of  a 
note  is  also  an  assignment  of  such  assign- 
ments thereon  as  maj  have  previously  ex- 
isted. If  so,  if  the  assignment,  and  not 
the  note,  be  considered  as  the  instrument 
assigned,  might  not  (which  was  never 
pretended,)  the  last  assignee  sue  his  as- 
signor after  having  sued  the  former  as- 
signor upon  his  assignment,  without  suing 
the  maker?  Has  not  a  suit  against  the 
maker  of  the  note  been  always  (except 
under  particular  circumstances)  held  indis- 
pensably necessary?  But  the  assignment 
is  not  an  absolute   undertaking;  it  is 

53  not  a  note  or  writing,  *itself,  for  the 
payment  of  money   or  tobacco.     It  is 

within  the  reason,  at  least,  of  collateral 
bonds,  which  were  not  assignable,  prior  to 
the  act  of  1795.  But  if  the  assignment  on 
the  note  be  considered  as  the  instrument 
assigned,  that  alone  will  not  warrant  a  re- 
covery. In  Mackie  v.  Davis,  it  was  not  the 
mere  circumstance  of  the  assignment  which 
justified  the  judgment,  but  the  existence  of 
a  debt  between  those  parties,  of  which  the 
assignment  was  evidence.  I  have  already 
said  that  as  to  a  remote  assignor,  such  a 
debt  cannot  be  enforced,  for  want  of  a  di- 
rect consideration  moving  from  the  last 
assignee  to  such  assignor. 

Must  we  not  then  say,  that  this  action, 
as  on  common  law  principles,  cannot  be 
maintained?  And  on  common  law  princi- 
ples only,  can  this  question  be  viewed. 
For  the  case  of  Norton  v.  Rose,  has  decided 
that  the  effect  of  our  statute  was  not  to  put 
bonds  and  notes  on  the  same  footing  with 
bills  of  exchange;  was  not  to  extend  to 
them  the  aforesaid  custom  of  merchants. 
If  it  had,  that  decision  was  wrong,  as  it 
preserves  the  equity  of  the  maker  of  the 
note,  notwithstanding  a  transfer;  whereas 
that  of  the  maker  of  a  note,  negotiable  by 
the  custom  of  merchants,  is  lost  by  the  as- 
signment. In  revising  that  decision,  I  see 
no  cause  to  retract  the  result  to  which  the 
court  then  came,  notwithstanding  an 
elaborate  critique  to  the  contrary.  When 
I  first  read  that  criticism,  I  was  at  first  al- 
most induced  to  agree  with  the  author  in 
opinion  that  we  had  laid  too  much  stress 
upon  the  words  in  the  statute  of  Anne,  as 
going  to  put  notes  in  that  country,  upon 
entirely  the  same  footing  with  bills  of  ex- 
change, and  thus  to  extinguish  the  equity 
of  the  maker,  by  virtue  of  the  endorsement. 
But  I  have  now  reperused  that  statute ;  and 
that  revision,  in  addition  to  the  clear  and 
strong  opinion  of  lord  Kenyon,  as  above 
mentioned,  in  the  case  of  Brown  v.  Har- 
raden,  has  aispelled  every  doubt.  The 
principles  of  the  common  law  are  merged 
in  that  country,  in  relation  to  promissory 
notes,  by  the  enactment  in  that  statute  of 
the  custom  of  merchants.  This  has  not 
been  done  in  this  country;  and  therefore 
the    principles    of   the    common    law 

54  must  prevail:  Agoing  by  those  princi- 
ples, I    must  be   of  opinion  that  the 

present    action     is    not    sustainable;    and 
therefore  that  the  judgment  of  the  district 
court  ought  to  be  affirmed. 
FLEMING,    Judge.      The   argument    of 


the  appellant's  counsel  has  proceeded  on 
the  ground  of  a  supposed  similitude  be- 
tween promissory  notes  and  bills  of  ex- 
change. But,  in  fact,  there  is  no  such 
similitude.  Clearly  not,  as  to  foreign  bills ; 
for  the  object  of  them  is  merely  to  with- 
draw money  from  a  foreign  country,  and 
to  give  facility  to  that  operation,  the  law 
accomodated  itself  to  the  course  of  trade, 
and  the  custom  of  merchants;  but  this,  be- 
ing a  mere  indulgence  for  a  particular  pur- 
pose, is  not  to  be  extended  any  further  than 
the  purpose  for  which  it  was  introduced. 
As  however  the  convenience  of  it,  in  com- 
mercial transactions,  was  sensibly  felt  in 
England,  a  statute  was  made,  in  that 
country,  during  the  reign  of  Will.  3,  for 
putting  inland  bills  upon  the  same  footing; 
whereby,  men  having  money  in  different 
parts  of  the  kingdom,  were  enabled  to  col- 
lect it  by  the  intervention  of  a  third  hand, 
without  trouble,  expence  or  risk:  and  in  a 
trading  country,  where  the  activity  of  com- 
merce puts  every  species  of  capital  into 
rapid  circulation,  it  was  soon  perceived, 
by  mercantile  men,  that  a  like  quality 
given  to  promissory  notes,  would  increase 
capital,  by  adding  to  the  quantity  of  cir- 
culating paper:  and,  therefore,  they  also, 
were  put  upon  the  footing  of  bills  of  ex- 
change, by  the  statute  of  the  3  and  4  Anne. 
So  that  the  similitude,  even  in  England, 
depends  entirely  upon  statutes,  and  not 
upon  the  common  law.  Of  course  it  follows 
that,  if  there  be  any  such  similitude  in 
this  country,  it  must  depend  upon  the  stat- 
ute law  also.  But,  so  far  from  that  being 
the  case,  all  our  statutes,  upon  the  subject 
of  bills,  specialties,  and  promissory  notes, 
keep  up  a  clear  distinction  between  them. 
Thus  foreign  bills  are  secured,  as  such,  by 
various  statutory  regulations;  while  the 
others  are  left  as  they  were,  except  with 
the  additional  qualities  of  being  capable  of 
supporting  a  new  action,  and  being  merely 

assignable:  which  continued  to  be 
55        *the  case,  until  the   act  of  1786,  gave 

to  inland  bills  of  a  particular  descrip- 
tion, nearly  all  the  negotiable  qualities  of 
a  foreign  bill.  But  these  qualities  were 
given  to  that  species  of  paper  as  bills  of 
exchange  merely,  and  therefore  no  paper, 
not  answering  that  description,  can  claim 
the  benefit  of  the  statute:  on  the  contrary, 
all  the  acts  relating  to  specialties  and 
promissory  notes,  speak  of  them  as  such. 
Which  is  evinced  by  that  very  act  of  1786; 
for,  in  a  subsequent  section,  it  provides 
for  the  assignment  of  bonds  anfl  promis- 
sory notes  in  terms.  This  had  also  been 
done  by  the  preceding  act  of  1748 ;  and  was 
confirmed  by  that  of  1795 :  which  first  makes 
bills,  drawn  on  any  part  of  the  United 
States,  inland  bills;  and  then  proceeds  to 
declare  that  bonds  and  obligations  may  be 
assigned,  and  sued  upon  by  the  assignee. 
So  that  there  appears  to  have  been  a  clear 
distinction  between  them,  in  the  view  of 
the  legislature,  throughout  all  their  acts, 
instead  of  any  intention  to  blend  and  con- 
found them  together,  or,  in  other  words,  to 
create  an  exact  resemblance.  Then  see 
what  have  been  the  determinations  of  the 
court  upon  them.  In  Lee  v.  Love,  it  was 
held  that  the  assignee  of  a  note  must  sue 
the  maker  before  he  could  have  recourse  to 
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the  assignor:  whereas  no  such  suit  is  nec- 
essary in  the  case  of  a  bill.  Again,  the 
diligence  required,  according  to  the  cases 
of  Mackie  v.  Davis,  2  Wash.  219;  M' Wil- 
liams V.  Smith,  1  Call,  123;  Mennis  v. 
Pollard,  1  Call,  226,  and  Barksdale  v.  Fen- 
wick,  4  Call,  492,  is  not  the  same  with 
that  which  is  requisite  in  the  case  of  bills  of 
exchange.  Here,  then,  it  appears  that  the 
decisions  of  the  court,  have  hitherto  sup- 
ported the  distinction  between  the  instru- 
ments, so  clearly  marked  out  and  understood 
by  the  legislature.  I  do  not  indeed  remem- 
ber any  case  in  which  it  has  been  decided 
here,  that  the  last  assignee  cannot  sue  a 
remote  endorser:  but  it  appears,  by  the 
MS.  report  which  was  read  to  us,  that  that 
point  has  been  expressly  decided  in  the  su- 
preme court  of  the  U.  States,  in  the  case 
of  Mandeville  &  Jameson  v.  Kiddle  &  Co., 
upon  the  ground  of  a  want  of  privity  be- 
tween the  parties,  so  as  to  raise  an  im- 

56  plied  promise  to  pay :  and  I  concur  *in 
that  opinion ;  for  whoever  sues  as  an 

assignee  under  the  act  of  assembly,  must 
attend  to  the  nature  of  the  instrument,  and 
shew  himself  entitled  to  the  remedy  given 
by  the  act.  I  am  therefore  of  opinion, 
without  considering  the  second  bill  of  ex- 
ceptions, that  the  judgment  of  the  district 
court  ought  to  be  affirmed. 

CARRINGTON,  Judge— After  stating  the 
material  facts  in  the  cause,  proceeded  as 
follows:  The  court  of  hustings  seems  to 
have  considered  promissory  notes  as  stand- 
ing on  the  same  footing  with  inland  bills 
of  exchange ;  whereas,  they  are  totally  un- 
like. All  our  acts  of  assembly  treat  them 
as  different  instruments;  for  there  is  a 
security,  and  even  dignity,  given  to  bills 
of  exchange,  which  is  not  extended  to 
promissory  notes;  the  latter  being  merely 
rendered  assignable  without  any  new 
quality  added  to  them,  save  that  of  en- 
abling the  assignee  to  maintain  an  action 
on  them,  in  his  own  name.  The  two  in- 
struments, in  their  nature,  are  essentially 
different  in  form  and  effect :  and  it  is  only 
by  the  operation  of  statutes,  that  a  simili- 
tude is  created  between  them  in  England. 
In  this  country,  no  such  similitude  has 
been  established  by  the  legislature;  and, 
accordingly,  in  all  the  decisions  of  this 
court,  the  distinction  has  been  attended  to : 
consequently,  insolvency  in  the  maker  of 
the  note,  and  not  mere  nonpayment,  has 
been  required  to  be  shewn  by  the  assignee 
before  he  could  even  maintain  an  action 
against  this  own  immediate  endorser  upon 
the  implied  promise.  Of  course,  there  is 
nothing  either  in  the  acts  of  assembly,  or 
the  decisions  of  the  court,  which  confounds 
them  together;  and  therefore  the  action,  if 
sustainable  at  all,  must  depend  upon  other 
grounds.  But  it  is  impossible  to  imply  a 
promise  for  want  of  a  privity  between  the 
last  endorsee  and  the  remote  endorser;  and 
therefore  the  plaintiff  cannot,  in  the  pres- 
ent case,  support  his  action  against  the  de- 
fendant, upon  the  assignment  made  by  the 
latter,  to  Johnston ;  for  the  act  of  assembly 
does  not  give  it  in  express  words,  and  the 
principles  of  the  common  law  will  not 

57  sustain  it  without  *a  privity,  at  least, 
between    the   parties.     So  much  upon 

the    general   principle;  but,   if   a    promise 


could  even  be  implied  in  ordinary  cases, 
still  I  think  the  plaintiff  could  not  recover, 
in  the  present  case.  For,  in  order  to  en- 
title him  to  do  so,  he  ought  to  have  shewn 
due  diligence ;  which  he  has  not  done.  It 
does  not  appear  that  proper  steps  were  taken 
to  recover  of  Johnston.  If,  instead  of  a 
protest,  he  had  brought  a  suit,  perhaps,  the 
money  might  have  been  recovered  either 
by  imprisoning  the  defendant,  if  arrested, 
taking  goods  enough  upon  the  attachment 
to  satisfy  the  debt  in  case  he  had  absconded, 
or  in  some  other  way.  Under  both  views 
of  the  casfe,  therefore,  I  think  the  judgment 
of  the  district  court,  was  right,  and  that  it 
ought  to  be  affirmed. 

LYONS,  President.  When  Mackie  v. 
Davis  was  decided,  I  was  of  opinion  that  a 
general  assignment  of  notes  and  bonds  un- 
der the  act  of  assembly  operated  rather  as 
a  pledge,  or  security,  for  payment  of  the 
money,  expressed  to  be  due  on  them,  than 
as  an  absolute  sale ;  and  that  the  assignor 
was  at  liberty  to  redeem  the  paper,  and 
pursue  the  debtor  in  his  own  way,  upon 
paying  the  money  to  the  assignee:  But  if 
it  was  to  be  taken  as  a  sale,  still  that  there 
was,  even  in  that  case,  an  implied  warranty 
that  the  debt  was  due,  and  the  obligor 
solvent.  I  did  not,  however,  consider  bonds 
and  notes  in  this  country  as  negotiable  in 
the  same  manner,  and  upon  the  same  terms, 
as  promissory  notes  in  Kngland  are.  On 
the  contrary  I  thought  it  doubtful,  whether 
they  admitted  of  more  than  one  assignment 
under  the  act  of  assembly ;  for  the  act  of 
1748  only  allows  of  discounts  as  between 
the  obligor  and  the  obligee,  or  the  plaintiff, 
without  saying  any  thing  as  to  iotermedi- 
ate  assignees ;  and  the  act  of  1786  uses  the 
word  assignor  and  not  assignors :  But  as 
the  practice  of  ulterior  assignments  has 
long  prevailed,  and  suits  have  been  brought 
and  judgments  obtained  on  them,  I  feel  no 
disposition  to  disturb  the  practice  now ;  es- 
peciallv  as,  by  an  equitable  construction, 
the  words  may,  perhaps,  be  taken  to  extend 

to  all  the  assignors,  in  order  to  do 
58        justice  to  the  obligor,  *and  allow  him 

his  full  discounts.  It  is  certainly 
true,  I  think,  that,  at  common  law,  bonds 
and  notes,  being  choses  in  actions,  were 
tiot  assignable ;  and  therefore  the  assignee 
was  obliged  to  bring  his  action  in  the 
name  of  the  endorser.  6  Mod.  29;  4  Bac 
Ab.  205;  2  Lrd.  Raym.  757;  1  Salk.  129;  2 
Burr.  669.  In  which  latter  case  the  judcres 
admitted  the  common  law  rule  as  just  laid 
down ;  and  expressly  said  that  notes  were 
not  negotiable,  until  the  statute  of  Anne: 
So  that,  before  that  time,  they  appear  not 
to  have  been  upon  a  footing  with  inland 
bills  in  England ;  but  must  have  been  de- 
clared upon  specially,  or  given  in  evidence 
upon  money  counts,  1  Stra.  719;  Bull.  Nis. 
Pr.  137 :  And  that  they  were  considered,  io 
this  country,  as  not  negotiable  in  the  year 
1730,  is  plain  by  the  act  of  assembly  which 
then,  for  the  first  time,  made  them  assi^a- 
ble ;  which  was  done,  as  it  seems  to  me, 
merely  for  the  purpose  of  private  accom- 
modation among  the  great  body  of  the 
people,  without  the  least  regard  to  com- 
mercial purposes:  For  it  was  considered, 
that  it  would  save  the  trouble  of  powers  of 
attorney;  would,  in  some  measure,    answer 
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the  purposes  of  facilitating  collections,  and 
would  create  additional  pledj^es  or  securi- 
ties, for  the  transactions  and  exigencies  of 
the  planters,  who,  having  no  money  abroad, 
or  other  means  of  payment,  than  what  de- 
pended upon  the  slow  progress  of  husbandry, 
were  not  prepared  to  answer  the  rapid  calls 
which  commercial  papers  would  have  re- 
quired. Therefore  it  has  always  appeared 
to  me,  that  the  legislature  intended  these 
assignments  should  take  place  under  the 
limitations  and  restrictions  already  men- 
tioned ;  that  is  to  say,  that  they  should  be 
made  subservient  to  the  convenience  of  the 
obligee,  without  being  thrown  into  a  state 
of  rapid  circulation,  which  would  have  been 
extremely  distressing  to  a  young  country, 
in  which  there  were  few  money  lenders;  no 
banks;  and  but  little  trade:  and  where 
men,  engaged  in  the  acquisition  of  soil,  or 
the  improvement  of  their  estates,  had  none 
but  yearly  resources  to  enable  them  to  com- 
ply   with     their    pecuniary    engagements: 

Hence  these  papers,    when    assigned, 
59        were    left    by  the  acts  of  *assembly, 

subjected,  in  the  hands  of  the  as- 
signees, to  all  just  discounts  of  the  maker 
against  the  obligee,  before  the  assignment: 
which  is  not  the  case  with  bills  of  ex- 
change ;  and  would  scarcely  have  been  so 
left,  by  those  statutes,  if  the  legislature 
had  intended  that  bonds  and  notes  should 
stand  upon  the  same  footing  with  bills  of 
exchange.  But  it  is  said  that  there  was  no 
difference  between  them  before  the  statute 
of  Anne ;  and  to  prove  this  the  case  of  Wil- 
liams V.  Williams,  Carth.  269,  is  relied  on. 
That  case,  however,  is,  at  most,  but  a 
single  one;  and  it  seems  to  me  to  be  con- 
trary to  the  general  course  of  decisions  upon 
the  subject.  But,  independent  of  this, 
there  is  gre&t  reason,  I  think,  to  doubt  the 
correctness  of  the  report ;  for  I  do  not  dis- 
cover that  it  is  mentioned  b3'^^  any  of  the 
cotemporary  reporters,  although  Salkeld 
and  others  of  great  reputation  took  notes 
during  the  same  period;  particularly 
Shower,  who  reported  cases  in  the  king's 
bench  and  exchequer  chamber;  and  there- 
fore must  have  heard  of  the  case,  if  it  had 
been  decided ;  yet  he  does  not  hint  at  it  in 
any  of  his  reports,  or  in  his  argument  in 
the  case  of  Clarke  v.  Martin,  although  he 
was  counsel  for  the  plaintiff,  and  wished 
to  support  the  action.  Besides  it  will  be 
recollected  that  lord  Holt  was  chief  justice 
in  1694,  the  year  in  which  Williams  v. 
Williams  is  said  to  have  been  decided ;  and 
therefore  must  have  had  an  opportunity  of 
hearing  of  the  case,  if  it  had  been  de- 
termined; yet  he  has  never  mentioned  it 
in  any  of  the  cases  which  came  before  him. 
All  these  circumstances  render  it  doubtful 
whether  there  ever  was  such  a  case ;  or,  at 
least,  whether  any  such  point  was  decided 
in  it:  To  which  I  may  add  that  the  book 
was  not  published,  or  intended  to  be  pub- 
lished by  Carthew  himself;  and  therefore 
it  is  possible  that  the  case  may  have  been 
misstated,  from  his  notes,  by  some  other 
hand,  who  did  not  distinguish  between  bills 
and  notes.  However,  be  that  as  it  may,  I 
do  not  think  that  a  solitary  case  ought  to 
prevail  against  the  uniform  course  of  de- 
cisions, and  the  acknowledged  doctrines  of 
a  long    series   of   years;  especially  in  this 


court,    where    the  case    of   Clarke  v. 
60        Martin  *has  been   recognized  as  law. 

2  Call,  48.  Taking  it  then  to  be  set- 
tled, that  there  is  a  difference  between  bills 
and  notes,  it  only  remains  to  say  a  few 
words  upon  the  point  immediately  before 
the  court  upon  the  first  bill  of  exceptions 
in  the  present  case.  The  pledge,  or  iihplied 
warranty  (whichever  of  them  is  adopted), 
was  only  applicable  to  Johnston,  who  as- 
signed to  the  plaintiff,  and  not  to  Harris, 
between  whom  and  the  plaintiff  there  was 
no  transaction,  or  responsibility" ;  for 
neither  the  pledge,  nor  the  warranty,  was 
assignable  at  common  law ;  and  therefore 
neither  of  them  could  be  transferred  to 
the  plaintiff.  Of  course,  there  was  neither 
consideration  nor  privity  between  the 
plaintiff  and  defendant;  for  the  considera- 
tion paid  by  Johnston  to  Harris  was  en- 
tirely foreign  to  the  plaintiff,  who  being  a 
mere  stranger  to  the  consideration  could 
support  no  action  on  it.  1  Salk.  23;  Stra. 
592;  2  Wils.  141.  And  there  is  not  that 
legal  relation,  or  representation,  between 
the  parties,  which  is  necessary  to  constitute 
a  privity,  the  only  alternative  for  the  im- 
mediate consideration.  Upon  the  whole, 
when  I  consider  the  difference  between  bills 
of  exchange  and  promissory  notes  before 
the  act  of  assembly;  the  restricted  nature 
of  the  assignment  created  by  that  act;  and 
the  total  want  of  consideration,  or  privity, 
between  the  last  assignee  and  a  remote 
endorser,  I  have  no  difficulty  in  declaring 
my  opinion  to  be  that  the  present  action  is 
not  sustainable;  and  that  the  judgment  of 
the  district  court  ought  to  be  affirmed. 
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Promissory  Notes— Suit  aflralnst  Indorser— Proof  That 
Plaintiff  Had  Sued  riakei^-Cose  at  Bar.— W.  assl^rnee 
in  blank  of  M.  the  payee  of  a  promissory  note, 
endorsed  it  in  blank  to  R.  T.  H.  &  Co..  ander  a 
special  afirreement.  H.  one  of  the  partners,  ftUinff 
up  the  blank  endorsement  to  himself,  brought  suit 
agrainst  the  maker,  obtained  Judfirment,  and  issued 
a  fl.  fa.,  which  was  returned '  No  effects."  Where- 
upon he  sued  W.  as  endorser.  The  record  of  the 
suit  afirainst  the  maker  was  not  proof  of  a  suit 
upon  the  note  assigned  by  the  defendant ;  because 
that  record  stated  an  assignment  from  M.  to  H.  ; 
who  individually  had  no  title  to  the  note. 

Same— Second  indorser  Striking  Out  First— Right  to 
Charge.— If  there  be  two  endorsers  of  a  promissory 
note  ;  and  the  last  endorsee  strikes  out  the  sec- 
ond endorsement,  and  Alls  up  the  first  to  himself, 
he  cannot,  upon  nulla  bona  returned  to  an  execu- 
tion against  the  maker,  charge  the  first  endorser  : 
because  there  is  no  privity  between  them. 

Same— Blank  Indorsement— Right  to  Pill  Up  during 
Trial.— The  plaintiff^s  attorney  may  fill  up  a  blank 
endorsement  and  make  it  payable  to  the  plaintiff, 
during  the  trial  of  the  cause. 

Same— Steps  Necessary  by  Indorsee  before  He  Can 
Charge  Endorser- Qwere.*— What  steps  are  neces- 
sary to  be  taken,  by  the  endorsee,  before  he  can 
charge  the  endorser  ? 

Same— Same- Prior  Suit.— It  seems  that  a  prior  suit 
is  not,  in  all  cases,  requisite. 

Robert  T.  Hooe  brought  an  action  on  the 
case  against  William  Wilson  in  the  hustings 
court  of  Alexandria.  The  declaration  con- 
tained  two  counts:  The  first  states,  That, 

*Assignments— Recourse  against  Assignee— Diligence. 

—The  principal  case  is  cited  in  fool-noU  to  Lee  v. 
Love,  1  Call  497  ;  Bronaugh  v.  Scott.  5  Call  85.  See 
monographic  noU  on  "Bills,  Notes  and  Checks" 
appended  to  Archer  v.  Ward,  9  Gratt  622  ;  mono- 
graphic note  on  "Assignments"  appended  to  Rags- 
dale  y.  Hagy,  9  Oratt.  409.  The  principal  case  is 
cited  in  Roe  v.  Crutchfield,  1  Hen.  &  M.  866. 
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upon  the  19th  of  September,  1795,  John 
Nicolson  gave  a  note,  in  the  city  of  Phila- 
delphia, to  William  Moulder  or  order,  for 
S2000,  payable,  twelve  months,  afterwards, 
for  value  received.  That  Moulder  after- 
wards assigned  it  to  Wilson,  for  value  re- 
ceived; and  that  Wilson  assigned  it  to  the 
plaintiff  for  value  received.  That  the 
plaintiff  shewed  the  note  to  Nicolson,  and 
requested  payment,  but  was  refused;  of 
which  the  defendant  had  notice,  and  as- 
sumed to  pay.  The  second  count  was  for 
money  had  and  received  to  the  plaintiff's 
use. 

The  defendant  prayed  oyer  of  the  writ, 
and  of  the  note  and  endorsements. 

The  note  is  in  these  words:  **Philadel- 
phia,  September  the  nineteenth,  one  thou- 
sand seven  hundred  and  ninety-five.  No. — . 
Twelve  months  after  date,  I  promise  to  pay 
William  Moulder,  junr.  or  order,  two  thou- 
sand   dollars     for   value    received.      John 

Nicolson." 
62  *The  endorsements,  on  the  note,  are 

three  in  number,  to  wit :  one  by  Wil- 
liam Moulder,  junr. ;  another  by  William 
Wilson }  and  a  third  by  R.  T.  Hooe.  All 
of  them  in  blank. 

The  defendant  pleaded,  1.  Non  assumpsit. 
2.  That  the  defendant  assigned  two  notes, 
one  of  which  is  the  note  in  the  declaration, 
to  Robert  T.  Hooe  &  Co. ;  who  agreed,  in 
writing,  that,  if  the  said  notes  should  be 
protested,  they  would  not  apply  to  the  de- 
fendant for  payment,  until  Nicolson  and 
Moulder  had  been  pursued  to  judgment,  and 
found  insuflQcient  to  discharge  the  same. 
That  Nicolson  and  Moulder  had  not  been 
found  insufficient;  and  that  Nicolson  was 
possessed  of  estate  enough  to  satisfy  the 
notes. 

The  plaintiff  replied  generally  to  the  first 

Slea ;  but,  to  the  second,  he  averred,  that 
[icolson  had  been  found  insufficient;  and 
had  not,  at  the  time  when  the  plaintiff  ob- 
tained judgment  against  him  on  the  said 
notes,  property  sufficient  to  discharge  the 
notes,  and  satisfy  the  judgment.  The  de- 
fendant took  issue  upon  both  replications; 
and,  upon  the  trial  of  the  cause,  filed  two 
bills  of  exception  to  the  court's  opinion. 
The  first  stated,  That  the  plaintiff  offered, 
in  evidence,  the  record  of  a  judgment,  in 
the  supreme  court  of  Pennsylvania,  against 
Nicolson,  in  a  suit  brought,  by  R.  T.  Hooe, 
upon  two  notes ;  one  of  them  being  of  the 
same  tenor,  date  and  sum,  as  that  declared 
on,  in  the  present  suit;  and  containing  a 
writ  of  fieri  facias  against  the  goods  and 
chattels,  lands  and  tenements,  of  Nicolson, 
with  a  return  of  nulla  bona,  and  capias  ad 
satisfaciendum;  to  which  non  est  inventus 
was  returned.  That  the  defendant  objected 
to  the  introduction  of  the  evidence,  as  the 
suit  had  been  founded  on  two  notes  payable 
to  William  Moulder,  junr.,  and  assigned, 
by  him,  to  Robert  T.  Hooe;  without  men- 
tioning any  assignment  by  Moulder  to  Wil- 
son, and  by  Wilson  to  the  plaintiff.  But 
that  the  court  *^gave  it  as  their  opinion, 
that  the  record  aforesaid  was  proper  evi- 
dence to  be  submitted  to  the  jury  in  this 
cause.*'  The  second  bill  of  exceptions 
stated.  That  the  defendant  produced,  in 
evidence,    the    written    agreement    afore- 


said,     between     him      and      Robert 

63  *T.    Hooe   &   Co.,   signed  by  R.  T. 
Hooe  &  Co.,  and   purporting  that  the 

latter  had  sold,  to  Wilson,  sixteen  pipes  of 
wine  for  ;^1200,  and  had  received  in  pay- 
ment two  notes  (one  of  which  was  that  in 
the  declaration  mentioned)  of  Nicolson, 
payable  to  Moulder,  and  endorsd  by  him  to 
Wilson :  and  that  Robert  T.  Hooe  &  Co. 
would  not,  in  case  the  said  notes  were  pro- 
tested, apply  to  Wilson  for  payment,  until 
they  had  obtained  judgment  against  Nicol- 
son and  Moulder,  and  found  them  insuffi- 
cient to  discharge  the  same;  but  if  Moulder 
did  not  reside  in  Philadelphia,  they  were 
not  to  be  under  any  obligation  to  issue  a 
writ,  or  execution,  against  him.  That 
both  the  said  notes  were  endorsed  in  blank 
by  the  defendant.  That  the  plaintiff's  at- 
torney filled  up  that,  on  which  the  present 
suit  is  brought,  in  court,  at  the  trial  of  the 
cause.  And  that  the  court  ''gave  it  as 
their  opinion,  that  the  blank  assignment, 
filled  up  as  aforesaid,  conveyed  to  the  plain- 
tiff a  right  to  maintain  the  present  action." 
Verdict  and  judgment  for  the  plaintiff. 

The  clerk  certified  that  the  following 
papers  were  filed  as  evidence  in  the  cause, 
viz:  1.  The  note  on  which  the  suit  was 
brought,  with  its  endorsements ;  the  protest 
for  nonpayment;  and  the  Pennsylvania 
record  in  the  suit  against  Nicolson.  2.  A 
similar  Pennsylvania  record  in  a  suit 
against  Moulder,  upon  the  other  note;  ex- 
cept that  there  was  no  writ  of  fieri  facias, 
but  a  ca.  sa.  only ;  with  a  return  of  cepi 
corpus,  a  committitur,  and  a  discharge  of 
Moulder  as  an  insolvent  debtor,upon  his  giv- 
ing up  his  effects  for  the  benefit  of  his  cred- 
itors. 3.  The  written  agreement  between 
the  defendant  and  Robert  T.  Hooe  A  Co. 
4.  A  letter  from  Wilson  to  Robert  T.  Hooe  & 
Co.,  refusing  to  pay,  until  further  proceed- 
ings were  had  against  Nicolson ;  whom,  it 
alleged,  they  had  not  pursued  far  enough : 
but  that  a  ca.  sa.  should  be  issued, and  proper 
steps  taken  against  the  bail. 

The  district  court  reversed  the  judgment 
of  the  hustings  court ;  ^nd  awarded  a  new 
trial.  From  which  judgment  Wilson  ap- 
pealed to  the  court  of  appeals. 

64  *Botts,  Williams,  and  Call,   for  the 
appellants.     The   plaintiff  might  sue 

in  his  own  name;  because  the  defendant, 
by  the  blank  endorsement,  agreed  to  give 
general  currency  to  the  note ;  which  enabled 
the  holder  to  fill  up  the  assignment,  and 
demand  payment  of  the  money  either  be- 
fore, or  at  the  time  of  trying  the  cause. 
Com.  Rep.  311;  1  Vin.  Sup.  557;  Kyd's 
Bills,  59.  The  agreement  with  Hooe  A  Co., 
did  not  restrict  the  negotiability  of  the 
note ;  for  it  was  not  attached  to  the  assign- 
ment; but  was  a  collateral  act,  performed 
afterwards,  and  expressive  of  no  more  than 
the  law  would  have  implied.  Besides,  the 
bill  of  exceptions  does  not  affect  to  state 
the  whole  evidence ;  and  there  might  have 
been  other  proof  of  the  transfer.  The  court 
did  not  decide  upon  the  effect  of  the  papers; 
but  that  they  were  admissible  evidence; 
which  was  correct :  for  suits  having  been 
actually  brought,  the  form  was  unimpor- 
tant, as  the  only  purpose  of  a  suit  is  to  as- 
certain the  insolvency;  which   may  be  as 
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effectually  done  by  one  form  as  another. 
Mennis  y.  Pollard,  1  Call,  226.  But,  if  this 
were  not  so,  the  assignment  and  record 
were  evidence  upon  the  money  counts.  2 
Wash.  230;  1  Call,  125.  The  point  as  to 
due  diligcence  does  not  occur;  for  the  only 
questions  raised,  upon  the  bills  of  excep- 
tion, were,  Whether  the  plaintiff  could  sue 
in  his  own  name ;  fill  up  the  blank  endorse- 
ment; and  give  the  Pennsylvania  record  in 
evidence?  But,  if  that  point  could  be  dis- 
cussed, the  record  shews  that  proper  dili- 
gence was  used.     1  Call,  114. 

lyee  and  Wickham,  contra.  The  Penn- 
sylvania record  does  not  prove  that  Nicol- 
son  was  unable  to  pay;  and  there  is  a 
variance  between  the  note  in  that  record, 
and  that  declared  on  in  the  present  suit.  It 
ought  to  have  been  stated  that  Hooe  &  Co. 
had  brought  suit  as  assignees  of  Wilson ; 
for  otherwise  the  allegata  et  probata  could 
not  agree,  as  it  did  not  appear  by  any 
averment  in  the  declaration,  that  the  suit 
in  Pennsylvania  was  deduced  through  the 
same  parties,  and  upon  the  same  note. 
65  Gilb.  Lr.  Evid.  29,  62;  2  Bac.  *Ab. 
615;  Bull.  Nis.  Pr.  231;  1  Call,  487. 
It  is  not  like  the  case  of  Mennis  v.  Pollard, 
because,  there  the  averment  was,  that  the 
note  itself  had  been  sued  upon.  Hooe  did 
not  pursue  Nicolson  far  enough :  for  it  was 
not  suflScient  to  send  a  fieri  facias,  and  a 
capias  ad  satisfaciendum  into  one  county ; 
but  steps  ought  to  have  been  taken  against 
the  bail.  The  assignment  was  to  Hooe  & 
Co. ;  and  therefore  Hooe,  only,  could  neither 
assign,  nor  sue  upon  the  note.  The  special 
contract  restrained  the  negotiability  of  the 
note,  and  made  it  no  longer  assignable.  2 
Dougl.  637.  Neither  count  is  supported  by 
the  evidence:  Not  the  first;  because  the 
contract  is  not  stated  with  precision,  2 
Dougl.  679 ;  1  Esp.  32, 133 :  Not  the  second ; 
because  the  assignment  was  for  wine,  and 
not  for  money.  6  Term  Rep.  327.  The 
first  count  is  defective,  too,  in  not  stating 
a  demand  upon  Moulder,  and  a  refusal,  on 
his  part,  to  pay;  and  that  suits  had  been 
brought  against  him  and  Nicolson,  and  the 
necessary  proceedings  had,  to  ascertain 
their  insolvency;  which  was  absolutely 
necessary,  in  order  to  found  a  right  of 
action  in  the  plaintiff.  1  Call,  83;  5  Com. 
Dig.  55;  8  Co.  120.  (b).  Nor  was  the  evi- 
dence snflScient  upon  the  money  count,  un- 
less the  declaration  had  somewhere  stated 
a  prior  suit.  Overton  v.  Hudson,  2  Wash. 
172;  Wood  V.  Luttrel,  1  Call,  232.  The  pre- 
sumption is,  that  it  is  not  the  same  note 
that  was  sued  upon  in  Pennsylvania;  for 
it  appears  that  the  original  was  before  the 
court  of  hustings  in  Alexandria;  which 
could  not  have  happened,  if  the  suit  in 
Pennsylvania  had  been  founded  upon  it; 
because  it  would  have  >been  retained  in  the 
court  where  it  was  brought. 

The  appellant's  counsel  in  reply.  The 
argument,  that,  if  it  had  been  the  same 
note,  it  would  have  remained  in  the  Penn- 
sylvania court,  is  not  correct.  For  in  Eng- 
land they  never  file  the  specialty;  but 
ascertain  the  identity  by  proof  aliunde :  And 
the  same  practice  probably  obtains  in 
Pennsylvania.  But  whether  it  be  so,  or 
not,  is  immaterial,  as  the  note  produced 
agreed    with    that     declared    on    in    both 
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*courts :  and  the  identity  was  probably 
established  by  parol  testimony.  The 
money  count  covered  the  evidence.  For 
the  whole  question  was,  Whether  the  de- 
fendant had  become  liable  to  pay  the 
money?  And  that  was  to  depend  upon 
proof  that  proper  steps  had  been  pursued 
against  the  maker  and  endorser.  Of  course, 
it  was  right  toreceive  the  testimony,  which 
established,  that  the  necessary  proceedings 
had  taken  place,  and  supported  the  count. 
For  although  a  suit  ^as  lequisite,  it  was 
not  necessary  to  state  in  the  declaration 
that  it  had  been  brought;  because  it  is  like 
a  protest  which  is  necessary  to  be  made, 
but  need  not  be  averred  in  an  action  on  the 
case.  2  Rich.  Pract.  K.  B.  146.  The  cases 
of  Overton  v.  Hudson,  and  Wood  v.  Luttrel, 
do  not  apply;  for  the  special  count  was 
sufficiently  certain  to  apprize  the  defendant 
of  the  cause  of  action. 

Cur.  adv.  vult. 

TUCKER,  Judge.  The  case  was  shortly 
this: 

Wilson  purchased  sixteen  pipes  of  Madeira 
wine  for  ;f  1200,  of  R.  T.  Hooe  &  Co. ;  for 
which  he  paid  them  two  notes  of  S2000 
each,  drawn  by  John  Nicolson  of  Philadel- 
phia, payable  to  William  Moulder,  junr., 
and  endorsed  by  him,  and  afterwards  en- 
dorsed in  blank  by  Wilson ;  upon  which  R. 
T.  Hooe  Sl  Co.  signed  the  following  instru- 
ment: 

'*  Whereas  we  have  sold  unto  William 
Wilson  16  pipes  of  Madeira  wine  for  the 
sum  of  ;f  1200,  and  have  received  from  him, 
in  payment,  two  notes  of  John  Nicolson 's 
for  S2000  each,  dated  19th  Sept.  1795,  at 
twelve  months  date,  payable  to  Moulder,  jr. 
and  endorsed  by  him  and  William  Wilson : 
Now  we  hereby  agree,  that  in  case  the  said 
notes  are  protested  for  nonpayment,  we 
will  not  apply  to,  or  call  on  the  said  W. 
Wilson  for  payment,  until  after  we  get 
judgment  against  the  said  Nicolson  and 
Moulder,  and  they  are  found  insufficient  to 
discharge  the  same.  N.  B.  It  is  under-  . 
stood,  that  if  Moulder  does  not  reside  in 
Philadelphia,  we  will  not  be  obliged  to 
issue   a    writ,    or   execution,   against  him. 

(Signed),  R.  T.  Hooe  &  Co.'* 
67  *The  note  which  is  spread  upon  the 

record  by  demanding  oyer  of  it,  is  in 
these  words,  and  with  the  following  en- 
dorsements : 

**Phila.  Sept.  19,  1795.  Twelve  months 
after  date  I  promise  to  pay  W.  Moulder,  jr. 
or  order  S2000  for  value  received.  John 
Nicolson."  '* Endorsed,  W.  Moulder,  jr. 
W.  Wilson,  R.  T.  Hooe,*'  (omitting  the 
word  Co.  or  company. ) 

The  note  not  having  been  paid,  by  either 
Nicolson  or  Moulder,  suit  was  brought 
thereon  in  Alexandria  hustings  court; 
where  the  plaintiff  had  judgment;  and  on 
an  appeal  to  the  district  court  at  Dumfries 
that  judgment  was  reversed,  and  thereupon 
an  appeal  was  taken  to  this  court. 

There  are  two  counts  in    the  declaration. 

The  first  count  states  the  making  of  the 
note,  and  the  several  endorsements,  in  the 
usual  form ;  and  then  proceeds  thus :  And 
the  said  plaintiff  in  fact  says,  that  after 
the  said  assignment  so  made,  and  at  the 
expiration  of  the  said  twelve  months  in  the 
same   note  mentioned,   to  wit :  on  the  19th 
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of  Sept.  17%,  (not  saying  where,)  the  said 
plaintiff  shewed  the  said  note  and  the  en- 
dorsement to  the  said  John  Nicolson,  and 
then  and  there  requested  him  to  pay  the 
contents,  &c.,  but  the  said  John  Nicolson 
then  and  there  refused  to  pay  the  same: 
whereof  the  defendant,  afterwards,  to  wit: 
the  day  and  year  aforesaid,  at  Alexandria 
aforesaid,  had  notice.  By  reason  whereof, 
and  of  the  act  of  assembly  in  such  cases 
made,  an  action  accrued  to  the  plaintiff,  &c. 

The  second  count  is  for  money  had  and 
received  to  the  plaintiff's  use. 

The  defendant  pleaded  four  several  pleas : 
which,  as  there  is  no  distinction  made  in 
the  pleas,  must  be  taken  as  going  to  both 
counts  in  the  declaration. 

1.  Non  assumpsit;  on  which  issue  is 
taken. 

'  2.  For  further  plea,  by  protestation,  that 
he  never  did  assign  the  note  in  the  decla- 
ration mentioned  to  the  said  R.  T.  Hooe, 
the  plaintiff,  he  saith,  that,  on    the  18th  of 

June,  17%,  at  the  town,  &c.  he  as- 
68        signed    two    notes  to  R.  T.  *Hooe  & 

Co. ;  one  of  which  is  the  note  in  the 
declaration  mentioned,  who  then  and  there 
agreed  in  writing,  that  in  case  the  said 
notes  should  be  protested,  &c.  (as  in  the 
agreement,)  which  agreement,  signed  by 
the  said  R.  T.  Hooe  A  Co.  he  brings  here 
into  court,  &c.,  and  concludes  with  travers- 
ing the  assignment  to  the  plaintiff. 

To  this  plea,  the  plaintiff  replies,  that  he 
did  assign  the  note,  in  the  declaration 
mentioned,  to  the  plaintiff;  and  concludes 
with  tendering  an  issue,  which  the  defend- 
ant joins:  No  notice  being  taken  of  that 
part  of  the  plea  which  alleges  the  assign- 
ment to  R.  T.  Hooe  &  Co. ;  and  their  agree- 
ment in  consequence  thereof. 

3.  Plea,  **That  Nicolson  (not  mentioning 
Moulder)  has  not  been  found  insufficient  to 
discharge  the  said  notes  in  the  agreement 
aforesaid  (which  is  not  recited  in  the  plea) 
mentioned.'* 

To  this  plea  the  plaintiff  replies,  That 
the  said  Nicolson  has  been  found  insuffi- 
cient to  discharge  the  notes  in  the  defend- 
ant's said  plea,  in  pleading  mentioned; 
and  tender  an  issue,  which  the  defendant 
joins. 

4.  Plea,  That  the  said  John  Nicolson  was 
possessed,  and  still  is  possessed,  of  an 
estate  of  greater  value,  than  is  sufficient  to 
discharge  the  amount  of  the  aforesaid  two 
notes  assigned,  by  him,  as  aforesaid,  (this 
aforesaid  must  refer  to  the  matter  contained 
in  the  second  plea,  there  being  no  mention 
of  these  notes  in  any  other  place)  to  the 
said  R.  T.  Hooe  &  Co. ;  and  this  he  is 
ready  to  verify. 

To  this  plea,  the  plaintiff  replies.  That, 
at  the  time  he  obtained  judgment  against 
Nicolson,  on  the  said  two  notes  in  the  de- 
fendant's pleading  mentioned,  the  said 
Nicolson  had  not  property  sufficient  to  dis- 
charge the  amount  of  the  aforesaid  two 
notes  (not  saying,  or  either  of  them), 
whereof  satisfaction  of  the  plaintiff 's  judg- 
ment, against  him,  could  be  obtained ;  and 
^n  this  also  tenders  an  issue,  which  is 
'he  defendant. 

short  view  of  the  pleadings  in 
it   will   appear  that  the  issues 


joined    upon    the   second,    third  and  fourth 
pleas  are  perfectly  immaterial. 

69  *For  the  issue  joined  upon  the  first 
plea  is  wholly  confined  to  the  traverse, 

which  is  of  the  assignment  only,  leaving 
the  matter  of  the  agreement,  which  was 
pleaded  in  bar  to  the  declaration,  wholly 
unanswered.  Now  the  matter  of  the  as- 
signment does  not  go  to  the  whole  cause  of 
action :  lor  although  it  should  be  found  that 
the  defendant  did  assign  the  note  to  the 
plaintiff,  yet  unless  it  were  also  found  that 
the  note  was  not  paid,  (which  is  not  pat  in 
issue  upon  the  traverse  only, )  the  defend- 
ant would  not  be  liable  to  judgment  upon 
that  issue  only,  though  found  against  him. 
Now  an  issue  to  be  material  must  answer 
the  whole  action ;  but,  as  this  answers  only 
to  part,  and  not  to  the  whole  matter  in  con- 
test, that  issue  is  immaterial. 

The  third  plea  is  clearly  bad;  bnt  the 
plaintiff  has  done  all  he  could  to  help  it. 
For,  as  this  plea  does  not  set  forth  the 
agreement,  as  it  ought  to  have  done,  what 
is  said  in  it  respecting  the  notes  in  the 
agreement  mentioned,  is  wholly  unintel- 
ligible. The  plaintiff  however  admits  he 
did  understand,  by  answering  as  to  the  said 
notes  in  the  agreement  aforesaid  mentioned. 

The  question,  Whether  Nicolson  had  been 
found  insufficient  to  discharge  these  notes 
(which  notes  are  not  mentioned  or  described 
in  this  plea)  and  the  issue  thereupon  joined 
is  therefore  wholly  immaterial.  For  al- 
though the  issue  should  have  been  found 
for  the  defendant,  and  that  Nicolson  might 
not  have  been  found  insufficient  to  dis- 
charge both  notes;  yet  if,  upon  proper 
pleadings,  he  had  been  found  insufficient 
to  discharge  that  note  upon  which  the  suit 
is  brought,  it  would  have  been  enough. 

But  if  this  plea  be  considered  as  having 
the  agreement  engrafted  upon  it,  which  I 
cannot  conceive,  still  the  issue  would  be 
immaterial ;  for  the  agreement  relates  both 
to  the  insufficiency  of  Nicolson,  and 
Moulder,  before  the  plaintiff  could  sue. 
But  here  no  notice  is  taken  of  Moulder  in 
the  plea. 

The  same  observations  will  apply  to  the 
fourth  plea ;  and  the  replication  and  issne 
thereupon  joined;  and  will  equally  prove 
that  issue  to  have  been  immaterial. 

70  *^The  cause   then  rests  wholly  upon 
the    plea   of  non   assumpsit,  and  the 

issues  joined  upon  it. 

On  the  trial  the  plaintiff  produced,  in 
evidence,  to  the  jury,  the  records  in  two 
different  suits  in  Pennsylvania,  one  against 
Nicolson,  the  other  against  Moulder.  The 
first  of  these,  that  against  Nicolson,  al- 
leges, that  on  the  19th  of  September,  1795, 
he  made  two  certain  notes  in  writing;  bj 
each  of  which,  he  promised  to  pay  to  the 
said  William  Moulder,  or  order,  twelve 
months  after  date,  $2000,  for  value  received. 
That  Moulder  endorsed  them,  and  thereby 
appointed  the  contents  to  be  paid  to  R.  T. 
Hooe  for  value  received :  of  which  premises, 
the  said  Nicolson  afterwards,  and  after  the 
said  twelve  months,  had  notice,  &c.  In 
which  suit  there  was  a  judgment;  a  writ  of 
fi.  fa.  returned  nulla  bona;  and  afterwards 
two  writs  of  ca.  sa.  which  were  returned 
non  est  inventus. 
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No  bail  appears  to  have  been  required,  or 
taken  in  the  suit. 

The  proceedings  in  .  the  suit  against 
Moulder  were,  mutatis  mutandis,  the  same. 
A  ca.  sa.  against  his  body,  a  cepi  corpus, 
and  a  committitur  returned.  ^  After  which 
there  was  a  petition  by  him  for  a  discharge 
under  the  acts  of  insolvency ;  and  the  dis- 
charge allowed  December  29th,  1797. 

To  the  former  of  these  records,  the  defend- 
ant, upon  the  trial,  objected,  that  it  should 
not  be  permitted  to  be  read  to  the  jury, 
*'upon  the  ground,  that  the  proceedings 
mentioned  therein  were  in  a  suit  on  two 
notes,  which  the  record  itself  proves  to  have 
been  payable  to  W.  Moulder,  junr.,  and  by 
him  assigned  and  passed  to  R.  T.  Hooe,  the 
plaintiff;  which  notes,  or  either  of  them, 
do  not  appear  by  the  said  record  to  have 
been  assigned  to  the  defendant,  W.  Wilson, 
or,  by  the  said  William,  to  the  plaintiff. 
But  the  court  permitted  the  record  to  go  to 
the  jury.  And  the  defendant  tendered  a  bill 
of  exceptions,  which  was  allowed." 

And,  on  the  other  hand,  the  defendant 
produced  the  agreement  between  himself  and 
R.  T.  Hooe  &  Co.  And  that  one  of  the 
said  notes,  being  the  same  in  the  declara- 
tion mentioned,  was  endorsed,  in  blank,  by 
the  defendant;  which  blank  endorsement 
was,  on  the  6th  December,  1799,  filled 
71  *up,  by  the  plaintiff's  attorney,  in 
court;  and  made  thereby  payable  to 
the  plaintiff.  And  the  counsel  for  the  de- 
fendant prayed  the  opinion  of  the  court. 
Whether  the  %aid  blank  assignment,  filled 
up  as  aforesaid,  transferred  to  the  plaintiff 
a  title  or  interest  to  the  said  note,  sufficient 
to  enable  him  to  maintain  his  action?  And 
the  court  giving  an  opinion  in  the  affirma- 
tive, the  defendant  tendered  another  bill  of 
exceptions,  &c. 

Verdict  and  judgment  for  the  plaintiff. 

I  shall  now  consider  the  applicability  of 
this  evidence  to  theissueof  non  assumpsit, 
(the  others  being  immaterial  issues,  as  I 
have  already  mentioned,)  upon  the  first 
count. 

The  first  count,  as  we  have  seen,  states  a 
note  made  by  Nicolson,  and  payable  to 
Moulder ;  an  assignment  by  Moulder  to  Wil- 
son ;  and  afurther  assignment  by  Wilson  to 
the  plaintiff,  R.  T.  Hooe. 

The  circumstances  which  it  is  incumbent 
on  the  plaintiff  to  prove  in  order  to  sustain 
his  action  are, 

1.  That  a  note  of  that  particular  descrip- 
tion was  assigned  to  him  by  Wilson. 

2.  That  that  note  was  not  paid  by  Nicol- 
son, although  due  diligence  may  have  been 
used  to  obtain  payment. 

3.  That  due  notice,  that  it  was  not  so 
paid,  was  given  to  Wilson ;  and  that,  after 
such  notice,  (which  may  be  by  Commencing 
the  suit,)  he  had  not  paid  the  same. 

As  to  the  first  point.  The  plaintiff  must 
recover  secundum  allegata  et  probata.  In 
setting  out  his  claim  against  the  defend- 
ant, he  must  take  care  to  state  the  ground 
and  foundation  of  his  action,  so  that  there 
can  be  no  doubt  about  it,  in  the  breast  of 
the  jury.  He  has  done  so,  by  producing  to 
the  jury  a  note  of  a  description  perfectly 
corresponding  with  that  in  the  declaration, 
so  as  to  leave  no  doubt  concerning  its 
identity.      The   endorsements    agree    with 


the  allegata  in  the  declaration;  and  the 
filling  up  the  blank,  at  the  bar,  is  every 
day's  practice. 

As  to  the  second  point.     He   is   to    prove 
that    the   note   was   not   paid  by  Nicolson, 
although  due  diligence  may  have  been  used 
to  obtain  payment. 

72  *If  it  had  been  a  bill  of  exchange, 
instead  of  a  promissory  note,  a  pro- 
test for  nonpayment,  upon  presentation 
and  demand,  when  it  became  due,  would 
have  been  sufficient  and  conclusive  evidence 
to  charge  the  defendant. 

But  the  case  of  Lee  v.  Love,  1  Call,  497, 
(unless  the  court  should  incline  to  recon- 
sider the  principles  upon  which  that  case 
was  determined,)  shews  that,  in  the  case 
of  a  promissory  note,  it  is  necessary  to 
shew  due  diligence  by  bringing  suit  against 
the  maker;  and  a  failure  upon  his  part, 
notwithstanding  such  diligence  was  used, 
before  the  endorser  is  liable  to  the  action 
of  an  endorsee. 

The  question  then  is,  hath  such  due  dili- 
gence been  offered  to  the  jury,  by  the 
record  stated  in  the  first  bill  of  exceptions? 

Whenever  the  evidence  requisite  to  sup- 
port the  gist  of  an  action  must  be  matter 
of  record,  the  record  offered  in  evidence 
for  that  purpose  must  be  certain  to  every 
intent.  Otherwise,  there  might  be  an  hun- 
dred, or  a  thousand  different  recoveries, 
against  different  defendants,  upon  the  same 
evidence. 

In  the  present  case,  the  evidence  to  sup- 
port the  gist  of  the  action  against  Wilson, 
(the  use  of  due  diligence  against  Nicolson, 
by  suit  brought  upon  this  note,)  must  be 
matter  of  record.  Nothing  but  the  record, 
where  a  suit  hath  been  actually  brought, 
will  afford  this  evidence ;  and  that  record, 
when  produced,  must  contain  certainty  to 
every  intent. 

The  note,  described  in  the  declaration,  is 
a  note  drawn  by  Nicolson  in  favour  of 
Moulder,  endorsed  by  Moulder  to  Wilson, 
and  by  Wilson  endorsed  over  to  R.  T. 
Hooe,  the  plaintiff. 

The  notes,  described  in  the  record,  im- 
port to  be  notes  of  the  same  tenor  and  date, 
drawn  by  Nicolson  in  favour  of  Moulder, 
and  by  Moulder  endorsed,  and  directed  to 
be  paid  to  R.  T.  Hooe,  the  plaintiff,  Wil- 
son's name  not  appearing  in  the  record. 

But  it  is  said,  that  the  correspondence  of 
the  sums,  dates  and  times  of  payment  men- 
tioned   in    these   notes,    proves  them 

73  *to  be  the  same  notes.     They  may  be 
the  same    notes:     but    the    proof    of 

identity  consists  in  a  perfect  agreement  ii;i 
every  part,  so  that  no  circumstance  can  be 
selected,  in  which  there  is  not  a  perfect 
coincidence  and  correspondence. 

Now  a  note  endorsed  by  Moulder,  and 
made  payable  to  R.  T.  Hooe,  cannot,  with- 
out a  solecism,  be  supposed  to  be  the  iden- 
tical note  which  he  had  endorsed  and  made 
payable  to  Wilson,  unless  we  suppose  that 
one,  or  other,  of  these  endorsements  had 
been  first  cancelled,  and  then  endorsed 
anew:  Which  would  put  :»n  end  to  a  privity 
between  the  holder  of  the  note,  and  the 
person  whose  name  was  stricken  out. 

The  proof,  then,  arising  from  the  recor" 
does  not    indicate    them    to    be   the  sa- 
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notes.     On  the   contrary,  it  would  indicate 
that  they  were  separate  and  distinct  notes. 

If  notwithstanding  what  I  have  said,  it 
be  supposed,  that  the  identity  of  the  note 
on  which  the  suit  is  now  brought  with  that 
in  the  record  is  manifest,  I  wilt  ask,  which 
of  the  notes  in  the  Pennsylvania  records 
mentioned,  is  the  identical  note  upon  which 
this  suit  is  brought.  For  both  cannot  be 
this  identical  and  individual  note  shewn 
to  the  jury  to  support  the  action  against 
Wilson. 

The  correspondence  between  the  sums, 
dates  and  time  of  payment  therefore  does 
not  prove  the  identity;  since  the  record 
from  Pennsylvania  shews,  that  there  were 
two  notes,  of  the  same  tenor  and  date,  be- 
fore the  jury  in  that  case,  and  here  is  only 
one  note,  in  the  cause  now  before  us.  If 
there  were  two  such  notes,  there  might 
have  been  two  hundred;  and  the  endorse- 
ments upon  ^hose  two  hundred  (or  even  two 
thousand)  may  be  as  various,  as  between 
the  one  offered  in  evidence,  and  those  men- 
tioned in  the  Pennsylvania  record. 

Here,  then,  is  not  certainty  to  a  common 
intent;  much  less  certainty  to  every  in- 
tent. 

Upon  this  count,  then,  the  plaintiff  can- 
not recover.  Is  he  better  entitled  to  recover 
upon   the   second  count  for  money  had  and 

received? 
74  *Upon    that   count    he    cannot    re- 

cover, unless  he  be  ex  aequo  et  bono 
entitled  to  recover  upon  the  whole  circum- 
stances  of  the  case.  Upon  this  count,  the 
whole  case  is  to  be  made  out  at  the  trial, 
by  the  evidence  on  both  sides.  2  Burr. 
1010. 

Upon  this  count  then  he  cannot  recover, 
unless  he  has  done  all  that  the  law  requires 
him  to  do,  in  order  to  charge  the  defend- 
ant. 

It  is  in  evidence,  from  the  bill  of  excep- 
tions, that  in  order  to  make  out  his  case  at 
the  trial,  he  thought  it  necessary  to  pro- 
duce the  Pennsylvania  record  to  the  jury. 

The  exception,  taken  to  that  evidence, 
proves  that  it  ought  not  to  have  been  per- 
mitted to  go  to  the  jury  upon  that  count, 
because  it  states,  that  the  notes,  in  that 
record  mentioned,  or  either  of  them,  do 
not  appear  to  have  been  assigned  to  the 
defendant,  W.  Wilson,  or  by  the  said  Wil- 
son to  the  plaintiff.  Unless  it  did  so  ap- 
pear, the  plaintiff,  ex  aequo  et  bono,  had 
no  right  to  recover  against  Wilson. 

But,  by  admitting  this  evidence  to  go  to 
the  jury,  they  may  have  been  influenced 
in  finding  their  verdict. 

Illegal  or  improper  evidence,  however 
unimportant  it  may  be  to  the  cause,  ought 
not  be  confided  to  the  jury.     2  Wash.  281. 

This  evidence  was  improper.  It  was  not 
unimportant,  being  offered  in  support  of 
the  very  gist  of  the  action.  It  was  per- 
mitted to  go  to  the  jury ;  and  may  have  had 
such  an  influence  on  their  minds  as  to  mis- 
lead them. 

I  am  therefore  of  opinion  that  the  county 
court  erred  in  admitting  it;  and  that  the 
judgment  of  the  district  court,  reversing 
it  for  that  cause,  ought  to  be  affirmed. 

ROANE,  Judge.  The  second  bill  of 
exceptions  shews.  That  the  defendant 
proved    he  had  assigned  the  note    in    ques- 


tion to  the  firm  of  R.  T.  Hooe  A  Co.  (con- 
sisting of  three  persons)  by  a  special 
agreement  in  these  words:  '* Whereas  we 
have  sold  unto  William  Wilson  sixteen 
pipes  of  Maderia  wine  for  the  sum  of 
twelve  hundred  pounds,  and  have  received, 
from  him   in  payment,    two  notes  of 

75  John    Nicolson*s,    *^for    two  thousand 
dollars   each,    dated    19th  September, 

1795,  at  twelve  months  date,  to  William 
Moulder,  junir.,  and  endorsed  by  him  and 
William  Wilson :  Now  we  hereby  agree 
that,  in  case  the  said  notes  are  protested 
for  non-payment,  we  will  not  apply  to,  or 
call  on,  the  said  William  Wilson  for  pay- 
ment, until  after  we  get  judgment  against 
the  said  Nicolson  and  Moulder,  and  they 
are  found  insufficient  to  discharge  the 
same.  Given  under  our  hands  this  fifteenth 
day  of  June  17%.  N.  B.  It  is  understood 
that,  if  Moulder  does  not  reside  in  Phila- 
delphia, we  will  not  be  obliged  to  issue  a 
writ,  or  execution,  against  him.  R.  T. 
Hooe  &  Co."  That  the  said  note  being 
endorsed  in  blank  was  filled  up,  by  the 
plaintiff's  attorney*  in  court  on  the  trial, 
and  made  payable  to  the  plaintiff.  That 
the  opinion  of  the  court  was  prayed, 
Whether  this  assignment  transferred,  to 
him,  a  title  to  bring  the  action :  and  that 
the  court  adjudged  it  did. 

R.  T.  Hooe  being  as  distinct  from  R.  T. 
Hooe  &  Co.  as  any  two  individuals  are 
from  each  other,  the  decision  given  yes- 
terday, in  the  case  of  Dunlop  v.  Harris, 
(ante,  16,)  is  expressly  in  ^oint  to  shew 
that  the  action  is  not  maintainable. 

Whatever  effect  the  special  agreement 
may  have  in  the  case  in  other  points,  it 
has  none  to  shew  that  the  endorsement  was 
to  R.  T.  Hooe  immediately ;  or  to  shew  a 
privity  between  him  and  the  defendant, 
without  which  this  action  is  not  sustain- 
able. 

On  this  view  therefore,  without  going 
into  the  other  important  questions  made  in 
this  case,  I  think  that  the  judgment  of  the 
district  court  is  right  in  reversing  that  of 
the  hustings  court:  but  erroneous  in  not 
directing  judgment  to  be  entered  for  the 
defendant,  instead  of  sending  the  cause 
back  for  a  new  trial. 

FLEMING,  Jud^e.     As    the    writing  on 

which    this    suit    is    brought    was  a  mere 

promissory  note,  and  not  a  bill  of  exchange; 

and,    as   it  was   assigned  by  the  defendant 

to  R.  T.  Hooe  &  Co.,  and  not  toR.  T. 

76  Hooe,  I  think  that,  according  *to  the 
decision    in    Dunlop    v.     Harris,  the 

plaintiff  could  not  support  an  action  upon 
the  note  in  his  own  name:  and.  conse- 
quently, that  the  judgment  of  the  district 
court  is  correct,  so  far  as  it  reverses  that 
of  the  hustings  court;  but  erroneous  in 
sending  the  cause  back  for  a  new  trial,  in- 
stead of  entering  a  judgment  for  the  de- 
fendant. 

CARRINGTON,  Judge.  The  first  ques- 
tion is.  Whether  Hooe  alone  could  support 
an  action  against  Wilson,  or  any  other  en- 
dorser, without  an  assignment  from  R. 
T.  Hooe  &  Co.?  And  I  think  it  perfectly 
clear  that  he  could  not:  for,  without  such 
assignment,  he  could  have  no  title  to  the 
note,  or  its  contents.  The  next  question 
is.  Whether  the  Pennsylvania  record  oosfht 
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to  have  been  admitted,  in  order  to  shew 
that  R.  T.  Hooe  &  Co.  had  used  due  dili- 
gence? And  I  think  it  could  not;  because 
it  was  not  between  the  same  parties.  A 
third  question  is,  Whether,  after  the  name 
of  Wilson  had  been  erased  in  the  Pennsyl- 
vania suit,  it  could  be  restored  in  that 
which  was  afterwards  brought  in  the  hus- 
tings court  of  Alexandria?  And  I  think  it 
could  not  without  a  forgery.  The  fourth 
question  is,  Whether  the  special  count  in 
this  case  was  sustainable?  And  I  think  it 
was  not;  because  it  was  contrary  to  the 
terms  of  the  written  agreement  between 
Wilson  and  R.  T.  Hooe  &  Co. 

This  view  of  the  subject  renders  it  un- 
necessary to  decide  whether  the  insolvency 
of  Nicolson  and  Moulder  is  sufficiently 
shewn ;  and  whether  due  diligence  was 
used?  But  I  will  make  a  few  observations 
upon  those  points,  as  applicable  to  cases 
in  general.  Due  diligence  and  insolvency 
may  be  shewn  several  ways.  A  suit  in 
proper  time,  with  a  return  of  nulla  bona, 
is  prima  facie  evidence  of  both ;  but  it  is 
not  conclusive:  for  the  maker  may  be 
solvent,  notwithstanding  that  return.  In 
some  cases  a  ca.  sa.  might  be  more  effectual 
that  a  a,  fa. :  for,  although,  a  man  may 
have  no  visible  estate,  he  may  have  money, 
and  would  not  permit  himself  to  be  im- 
prisoned, rather  than  pay  the  debt.  On 
the  other  hand ;  the  return  of  nulla 
77  bona  is  not  indispensable  *^in  all 
cases:  for  the  maker  may  have  ab- 
sconded, and  could  not  have  been  arrested; 
or  he  may  have  died,  leaving  no  executor, 
or  administrator,  of  his  estate:  All  which 
would  be  proper  objects  of  enquiry  in  a 
suit  against  the  endorser.  And  there  is 
nothing  in  the  case  of  Lee  v.  Love,  1  Call, 
497,  leading  to  a  contrary  opinion :  for,  in 
that  case,  Lee  was  pressed  to  sue  the  maker 
by  Love,  who  alleged  that  there  was 
property;  and  that  he  would  attend  to  the 
execution,  and  recover  the  money:  but  the 
other  ehose  to  consider  the  note  as  an  in- 
land bill,  although  it  was  not  so,  and  to 
bring  suit  against  Love,  without  attempt- 
ing to  recover  the  money  from  Skinker: 
Which  circumstances  put  it  out  of  his  power 
to  insist  upon  the  insolvency  of  the  maker. 
But,  as  before  remarked,  it  is  unimportant 
to  pursue  observations  of  this  kind;  be- 
cause let  the  points,  to  which  they  relate, 
be  as  they  may,  the  plaintiff  can  not  recover 
upon  the  view  I  have  taken  of  the  case  be- 
fore the  court. 

LYONS,  President.  There  may  be  cases 
in  which  a  previous  suit  would  not  be  nec- 
essary ;  but  upon  the  present  occasion  we 
all  agree,  that  the  plaintiff  cannot  recover; 
and  the  following  is  to  be  the  entry : 

**The  court,  having  maturely  considered 
the  transcript  of  the  record  of  the  judg- 
ments aforesaid,  and  the  arguments  of 
counsel,  is  of  opinion  that  the  judgment 
of  the  district  court  is  erroneous.  Therefore 
it  is  considered  that  the  same  be  reversed 
and  annulled,  and  that  the  appellant  re- 
cover against  the  appellee  his  costs  by  him 
expended  in  the  prosecution  of  his  appeal 
aforesaid  here:  And  this  court  proceeding 
to  give  such  judgment  as  the  said  district 
court  ought  to  have  given,  is  of  opinion 
that  the  judgment  of  the  hustings  court  is 


also  erroneous,  in  this,  that,  as  the  note  of 
John  Nicolson  in  the  proceedings  mentioned 
was  payable  to  William  Moulder,  junr.,  who 
assigned  it  to  the  appellee,  and  he  to  Rob- 
ert T.  Hooe  &  Co.,  the  endorsement  and 
assignment  thereof  to  the  appellant,  in  the 
manner  stated  in  the  second  bill  of  excep- 
tions   filed   in     this    cause,    did    not 

78  convey  *a  right  to  him    to   have   or 
maintain  the  present  action  against 

the  appellee,  who  was  only  liable  to  the 
said  Robert  T.  Hooe  &  Co.,  according  to 
his  special  written  agreement  with  them ; 
and  therefore  that  judgment  ought  to  have 
been  entered  for  the  appellee.  Therefore 
it  is  further  considered,  that  the  said  judg- 
ment be  also  reversed  and  annulled;  and 
that  the  appellant  take  nothing  by  his  bill, 
but  for  his  false  clamor  be  in  mercy,  &c., 
and  the  appellee  go  thereof  without  day, 
and  recover  against  the  appellant  his  costs 
by  him  expended,  as  well  in  the  prosecu- 
tion of  his  appeal  in  the  said  district  court, 
as  about  his  defence  in  the  said  court  of 
hustings."  

Bronaugh  &  Co.  v.  Scott. 

[April,  1804.1 

Promissory  Notes  —  Asslflrnmefit  —  Recourse  against 
Maker— Diliffeiice.*— It  Is  not  sufflcient  for  the.  as- 
signee of  a  promissory  note  to  tring  a  suit  acainst 
the  maker,  which  fails  on  account  of  informality 
in  the  proceedinfiTs :  but  he  must  bring  a  sufficient 
suit,  before  he  can  charge  the  assignor. 

Sane— 5anie—5ame— Question  for  Jury.— What  Is  due 
diligence,  is  to  be  decided  by  the  jury. 

Bowne  &  Co.  gave  a  note  to  E^uUer  in 
the  following  words:  "210  pounds,  Vir- 
ginia currency : — Sixty  days  after  date,  we 
promise  to  pay  Robert  Fuller,  junior,  or 
order,  two  hundred  and  ten  pounds,  value 
received.  Mathew  Franklin  Bowne  &  Co. 
Alexandria,  July  5th,  1795."  This  note 
was,  two  days  afterwards,  assigned,  by 
Fuller,  to  Scott;  and,  by  Scott,  to  the 
plaintiffs:  who,  not  having  been  able  to 
obtain  payment  from  the  makers,  brought 
the  present  action,  in  the  county  court  of 
Prince  William,  against  Scott  as  endorser 
of  the  note. 

The  declaration  contained  six  counts,  to 

wit:  1.  A  special  count  upon  the   note  and 

assignments,  with  an  allegation,   that   the 

makers    did    not    pay    upon    request 

79  after  the  note  fell  *due.     2.  Another 
count  to  the  same  effect.     3.  A  count 

for  money  had  and  received,  by  the  defend- 
ant, to  the  use  of  the  plaintiff.  4.  A 
special  count  upon  the  note  and  assign- 
ments, with  an  allegation  that  Bowne  & 
Co.  were  insolvent  before  the  note  fell  due. 
5.  A  count  for  money  due  for  corn  sold  by 
the  plaintiffs  to  the  defendant.  6.  A  count 
upon  a  quantum  valebat  for  corn  sold,  to 
the  defendant,  by  the  plaintiffs.  Plea,  non 
assumpsit;  and  issue. 

The  jury  found  a  special  verdict,  which 
stated,  1.    That    Bowne    &    Co.    made    the 

*Asslflrnnients  —  Recourse    against    Assignor—  Dill- 

gence.— On  this  question,  the  principal  case  is  cited  in 
foot-note  to  Lee  v.  Love,  1  Call  497  :  foot-note  to  Dnn- 
lop  V.  Harris,  5  Call  16 :  foot-note  to  Hooe  v.  Wilson, 
5  Call  61  :  foot-note  to  Barksdale  v.  Fenwlck,  4  Call 
492  ;  Glllilan  v.  Ludinirton,  6  W.  Va.  184  :  Walker  v. 
Henry.  86  W.  Va.  108.  111.  14  S.  E.  Rep.  448,  See 
monographic  note  on  "Bills.  Notes  and  Checks" 
appended  to  Archer  v.  Ward.  9  Gratt.  022 :  mono- 
graphic note  on  "Asslfirnments"  appended  to  Raffs- 
dale  y.  Haffy,  9  Gratt  409. 
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note,  and  that  it  was  assigned  in  manner 
aforesaid.  2.  That  payment  was  demanded 
of  the  makers  of  the  note  on  the  16th  of 
September,  1795,  (which  was  eight  days, 
allowing  three  days  grace,  after  it  became 
due) ;  and  the  demand  not  being  complied 
with,  the  note  was  protested.  3.  That  the 
assignment  to  the  plaintiffs  was  for  value 
received  of  them  by  the  defendant.  4. 
That,  upon  the  8th  of  September,  1795,  the 
defendant  received  a  letter,  on  the  subject 
of  the  said  note,  from  the  plaintiffs;  the 
contents  of  which  letter  are  not  set  forth ; 
but  it  was  returned,  to  the  plaintiffs,  on 
the  same  day,  with  an  answer  in  these 
words:  ** Dumfries,  8th  September,  1795. 
Mr.  John  Bronaugh.  Dr.  Sir,  Your  favour 
of  this  date  per  Mr.  Waller,  I  have  duly 
received,  and  note  what  you  say  respecting 
Messrs.  Mathew  Franklin  Bowne  &  Go's 
note  becoming  due.  I  have  detained  Mr. 
Waller  a  short  time  in  hopes  to  have  been 
able  to  have  forw'arded  you  the  report  made 
by  the  committee  of  the  situation  of  that 
house,  but  being  disappointed  in  receiving 
it  per  post  prevented  me  from  sending  it  to 
you ;  but  I  am  informed,  by  my  friend, 
that  the  report  is  favourable ;  and  that  they 
will  be  enabled  to  pay  all  their  debts. 
This  you  had  better  satisfy  yourself  about, 
and  take  such  steps  as  may  be  most  advis- 
able for  the  recovery  of  your  demand. 
With  respect,  I  remain,  dear  sir,  your  ob*t 
serv't.  David  Wilson  Scott."  5.  That  the 
plaintiffs,  at  the  time  of  the  endorsements 
aforesaid,  and  of  the  becoming  due  of  the 
said  note,  resided  thirty-three  miles  from 
Alexandria,  near  the  post  road.  6. 
80  That,  from  the  *20th  of  May  to  the 
8th  of  Septen^ber,  1795,  there  were 
thirty-eight    protests  against  Bowne  &  Co. 

for  non-payments.     7.  That,  upon  the 

day  of ,  17%,  Bowne  &  Co.    took   the 

oath  of  insolvency  on  a  suit  that  was 
brought  in    the   county   court  of    Fairfax. 

8.  That,  upon  the day  of  March,  17%, 

as  well  as  at  the  institution  of  the  present 
suit,  Bowne  &  Co.  were  insolvent.  9. 
That  the  plaintiffs,  on  the  I7th  of  Septem- 
ber, 1795,  brought  a  suit,  upon  the  note, 
against  Bowne  A  Co.  and  the  defendant 
Scott,  in  the  district  court  of  Dumfries; 
and  that  the  defendants  gave  bail,  and 
pleaded  non  assumpsit  on  the  30th  of  Octo- 
ber, 1797,  at  which  time,  the  suit  was  dis- 
continued. 

The  county  court  gave  judgment  for  the 
plaintiffs;  the  district  court  reversed  it; 
and  the  plaintiffs  appealed   to   this   court. 

Williams,  for  the  appellant.  The  assign- 
ment is  an  engagement,  on  the  part  of  the 
assignor,  that  the  assignee  shall  receive 
the  money  expressed  in  the  note.  Therefore 
the  assignee,  in  an  action  against  the  as- 
signor, has  only  to  shew  the  maker  to  be 
insolvent;  and  the  assignor  must  then  dis- 
charge himself  by  proving  negligence  on 
the  part  of  the  assignee.  The  demand  was 
made  on  the  eighth  day  after  the  note  fell 
due;  and  suit  was  brought,  upon  the  next 
day,  against  the  assignor  and  the  maker 
of  the  note.  A  suit  is  only  necessary  in 
order  to  establish  the  insolvency ;  and  here 
it  was  sufficientlj^  established  without.  In 
such  a  case  a  previous  suit,  against  the 
maker  only,  would  have   been  idle.     There 


are  cases  in  which  a  prior  suit,  against  the 
original  debtor,  may  be  dispensed  with; 
and  this  is  one :  for  it  appears  that  the 
maker  had  taken  the  oath  of  an  insolvent 
debtor;  which  completely  established  his 
inability  to  pay,  and  rendered  a  suit,  for 
that  purpose,  useless.  The  possibility  of 
obtaining  bail  upon  a  suit  is  unimportant; 
for  the  court  has  never  gone  upon  that 
around.  Indeed  the  opinion  of  some  of  the 
judges  in  the  case  of  Barksdale  v.  Fen  wick, 
4  Call,  492,  in  this  court,  is  opposed  to 

81  such  a   doctrine;  *for    they    thought 
that  there  were  instances  in  which  a 

suit  might  be  dispensed  with.  Negligence 
is  a  fact  for  the  jury  to  decide ;  and,  if  it 
existed,  the  defendant  should  have  had  it 
found.  The  case  of  I^ee  v.  Ivove,  1  Call, 
497,  is  not  against  the  appellant ;  for  there 
the  insolvency  was  not  shewn.  The  case 
resembles  that  of  Mennis  v.  Pollard,  1  Call, 
226,  where  the  assignee  was  not  even  a 
party  to  the  first  suit;  and  parol  evidence 
was  received  to  prove  that  the  assignor 
was  generally  reputed  to  be  insolvent. 

Iiee,  contra.  The  declaration  is  bad;  for 
the  first  three  counts  do  not  state  all  the 
matters  necessary  to  maintain  the  action ; 
and  the  money  counts  are  not  supported  by 
the  evidence.  The  plaintiffs  did  not  use 
due  diligence ;  for  although  Scott's  letter 
urged  expedition,  his  admonition  was  not 
attended  to;  but  the  action  which  was 
brought  was  misconceived  and  abandoned. 
That  the -makers  were  insolvent  in  March, 
did  not  excuse  the  necessity  of  a  suit,  any 
more  than  the  failure  to  protest  in  the  case 
of  a  bill  of  exchange.  2  Dougl.  515.  The 
period,  from  September  to  March,  was 
long;  and  proper  diligence  might  have  pro- 
cured payment  in  the  mean  time.  The 
thirty-eight  protests  do  not  prove  the  con- 
trary ;  for  they  might  have  been  for  other 
causes  than  nonpayment.  Promissory  notes 
and  bills  of  exchange  are,  in  some  respects, 
upon  a  footing.  Williams  v.  Williams, 
Carth.  269.  And,  if  so,  the  demand  was 
delayed  too  long,  and  the  failure  to  give 
notice  of  the  nonpayment  fatal;  for  the 
latter  was  absolutely  necessary,  in  order 
to  shew,  that  the  holder  looked  to  the  as- 
signor only,  Kyd's  Bills,  79;  a  rule  which 
was  disregarded  by  the  appellant  in  the 
joint  suit  whi<:h  he  brought ;  for  that  shewed 
he  looked  to  both.  It  was  not  necessary 
for  the  defendant  to  prove,  that  the  makers 
were  solvent;  but  the  plaintiff  ought  to 
shew  that  they  were  not  able  to  pay. 
Chitty's  Bills,  87. 

82  *^Call,  on  the    same    side.     A    pre- 
vious suit  prosecuted  to  judgment  and 

execution,  with  a  return  of  nulla  bona  were 
indispensably  necessary,  as  well  by  the 
custom  of  the  country,  as  the  decisions  of 
this  court.  Mackie  v.  Davis,  2  Wash.  219; 
Lee  V.  Love,  1  Call,  497;  MandeviUe  v. 
Patton,  3  Call,  9;  Barksdale  v.  Fenwick,  4 
Call,  492.  This  necessity  was  not  complied 
with;  for  the  commencement  of  a  suit, 
without  proceeding  to  judgment  and  exe- 
cution, was  as  useless  as  noting  a  bill  of 
exchange  for  nonpayment  without  proceed- 
ing to  protest  it;  and  the  objection  is  a 
fortiori  when  the  action  was  misconceived. 
It  is  not  material  that  the  makers  were  in- 
solvent ;  for  the  great  desiderata,  the  jndff- 
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znent  and  executioa  are  wanting  and 
nothing  can  supply  their  place.  Due  dili- 
l^ence  was  not  used;  for  the  paper  being 
negotiable  in  form,  and  customarily  treated 
as  such,  mercantile  despatch  ought  to  have 
been  observed.  Floyer  v.  Edwards,  Cowp. 
112. 

Wickham,  on  the  same  side.  The  appel- 
lant should  shew  due  diligence;  for  the 
appellee  is  not  bound  to  prove  negligence. 
What  is  due  diligence,  has  never  been  de- 
cided by  the  court.  An  early  suit  and 
execution,  however,  afford  the  only  just 
criterion,  unless  it  can  be  shev^n  that  a 
judgment  could  not,  with  any  industry, 
be  obtained.  The  action  that  was  brought 
did  not  satisfy  the  necessity  of  a  suit;  for 
if  the  law  requires  a  suit,  it  requires  that 
it  should  be  proper  as  to  form,  and  pursued 
to  execution.  The  declaration  states  that 
the  note  was  made  according  to  the  custom 
of  merchants;  and  the  whole  complexion 
of  the  case  shews  that  the  transaction  was 
mercantile ;  and,  if  so,  expedition  ought  to 
have  been  used.  The  reason  why  suit 
against  the  drawee  of  a  bill  of  exchange  is 
not  necessary  before  the  assignee  can  resort 
to  a  prior  endorser,  is,  that  he  cannot  bring 
such  a  suit:  but,  in  the  case  of  a  bond  or 
note,  he  can ;  and  therefore  must.  There 
ought  to  be  a  fixed  rule ;  and  there  is  none 
so  convenient  as  that  which  requires  a 
suit  and  execution.  The  insolvency 
83  ought  to  have  been  expressly  *found ; 
for  the  case  stands  upon  a  special 
verdict,  and  the  court  can  intend  nothing. 
The  finding,  that  the  makers  took  the  oath 
of  insolvency  in  another  suit,  is  not  con- 
clusive proof  that  the  money  could  not  have 
been  made  by  an  early  suit  brought,  and 
prosecuted  to  judgment  and  execution  ;  for 
the  future  effects  of  the  debtors  might  have 
been  taken. 

Nicholas,  attorney  general,  in  reply. 
The  assignor  is  always  liable;  which  does 
not  depend  upon  mercantile  principles, 
but  upon  the  common  law.  Mackie  v. 
Davis,  2  Wash.  219.  The  defendant  ought 
to  shew  that  the  plaintiff  did  not  use  due 
diligence;  for  it  is  not  the  province  of  the 
latter  to  shew  that  he  did.  It  never  has 
been  decided  that  a  return  of  nulla  bona  to 
an  execution  was  the  only  proof  of  insol- 
vency; but  it  may  be  established  by  other 
evidence.  The  suit  that  was  commenced 
was  carried  on  until  the  insolvency  was 
discovered;  and  there  could  be  no  necessity 
to  proceed  any  further,  after  it  was  mani- 
fested. It  was  not  necessary  to  shew  that 
the  makers  were  insolvent  at  the  time  the 
note  fell  due ;  for  it  would  have  been  suffi- 
cient, if  they  appeared  to  be  so  when  judg- 
ment was  obtained;  and  finding  the 
insolvency  amounts  to  the  same  thing. 
Promissory  notes  and  bills  of  exchange 
are  not  upon  the  same  footing;  for  the  lat- 
ter depends  upon  the  custom  of  merchants; 
the  former  upon  the  common  law.  Chitty's 
Bills,  166;  Norton  v.  Rose,  2  Wash.  233. 
The  only  reason  for  notice  of  nonpayment 
is,  that  the  drawer  may  have  effects  in  the 
hands  of  the  drawee,  which  he  might 
render  available;  but  that  argument  has  no 
force  in  this  case,  as  the  makers  of  the 
note  appear  to  have  been  utterly  insolvent. 
1  T.  Rep.  408.     What  is  due  diligence  is  a 


question  of  fact ;  which  must  depend  upon 
circumstances.  It. many  cases,  a  suit  would 
do  injury;  and  it  is  admitted  that,  in  some, 
it  may  not  be  necessary.  There  is  not  the 
same  necessity  for  despatch  in  the  case  of 
bonds  and  notes,  as  in  bills  of  exchange; 
because  the  latter  relate  to  mercantile 

84  negotiations  which  require  ''^despatch ; 
but  the  former  to  ordinary  transac- 
tions, in  which  punctuality  is  rarely  ex- 
pected. The  verdict  does  not  state  that 
notice  was  not  given,  nor  due  diligence 
used;  and  the  court  will  not  presume  it. 
7  Bac.  Ab.  8.  There  is  no  analogy  between 
a  judgment  and  execution :  which  must 
depend,  for  their  application,  upon  various 
contingencies :  and  bills  of  exchange,  which 
rest  upon  the  custom  of  merchants  only. 
The  cases  of  Lee  v.  Love,  and  Mandeville 
V.  Patton,  do  not  resemble  this;  because 
the  insolvency  of  the  makers  of  the  notes, 
in  those  cases,  was  not  established. 

Cur.  adv.  vult. 

TUCKER,  Judge.  The  case  was  shortly 
this: 

Mathew  Franklin  Bowne  &  Co.,  on  the 
Sth  of  July,  1795,  gave  their  note  payable 
to  Robert  Fuller,  or  order,  sixty  days  after 
date,  for  ;f210,  value  received.  This  note. 
Fuller  assigned  to  D.  W.  Scott,  the  defend- 
ant; and,  by  him,  it  was  assigned  over  to 
the  plaintiffs  Bronaugh  &.Co.  Payment 
was  demanded  of  the  drawers,  on  the  16th 
of  September,  1795;  eight  days  after  the 
note  became  due ;  and,  not  being  paid,  it 
was  protested,  at  the  instance  of  Bronaugh 
&  Co.  On  the  8th  of  September,  Scott  wrote 
a  letter  to  Bronaugh  &  Co.  concerning  this 
note,  and  concludes  with  advising  them  to 
satisfy  themselves  about  the  ability  of  the 
drawers  to  pay  the  bill,  and  take  such  steps 
as  ma3^  be  most  advisable  for  recovery  of 
their  demand.  The  plaintiffs  lived  at 
Aquia,  on  the  post  road  from  Alexandria 
to  Fredericksburg.  On  the  l7th  of  Septem- 
ber, 1795,  the  plaintiffs  instituted  suit 
against  the  drawer  and  endorser,  jointly, 
(in  which  special  bail  was  entered  for 
both,)  in  the  Dumfries  district  court.  The 
proceedings  in  this  suit,  were  dilatory  on 
the  part  of  the  plaintiffs;  and,  in  October 
1797,  it  was  discontinued.  On  the  same 
day  they  sued  out  their  writ  in  this  action. 

The  special    verdict  further  finds,    that, 

between  the    20th  of  May,  1795,  (six  weeks 

before  the   date    of    the    note,)    and 

85  *the  8th   of   September,    (the   day   it 
became     due,)    thirty-eight    protests 

were  made   for   nonpayment   by    Bowne  &. 

Co.     That,    on   the day  of 17%, 

Mathew  Bowne  &  Co.  took  the  oath  of  in- 
solvency, in  a  suit  instituted,  (by  whom 
does  not  appear,)  in  the  county  court  of 
Fairfax.  (These  findings  are  mere  evi- 
dence.)      And    that,    on    the   day    of 

March,  17%,  and  at  the  time  of  the  institu- 
tion of  this  suit,  to  wit,  on  the  30th  of  Oc- 
tober, 1797,  the  drawers  were  insolvent. 

If  it  should  appear  from  this  special  ver- 
dict, that  the  plaintiffs  were  not  entitled  to 
recover   against    the    defendant,    upon  the- 
facts  therein  found,  it  will  be  unnecessary 
to  examine  the  pleadings. 

According  to  the  principles  which  I  have 
advanced  in  the  case  of  Hooe  v.  Wilson, 
(ante,  61,)  the  plaintiffs  must    shew,    that 
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they  have  used  due  diligcence  in  order  to 
receive,  or  recover  the  money  due  upon 
this  note  from  the  drawers,  before  they  can 
resort  to  the  endorsers:  This  principle 
having*  been  established  in  the  case  of  L/Ove 
V.  Lee,  1  Call,  497. 

The  record  found  by  the  jury  does  not 
ofiFer  such    proof. 

1.  It  does  not  shew  a  judgment.  Which  in 
the  case  of  a  suit  actually  brought  against 
the  drawer  of  a  promissory  note  is  abso- 
lutely necessary,  in  order  to  charge  the 
endorser :  And  even,  if  it  had  shewn  a  judg- 
ment, that  would  not  have  been  sufficient, 
without  shewing  an  execution  unsatisfied. 
The  bringing  the  suit,  and  taking  the 
defendant  upon  the  writ,  precludes  all  evi- 
dence of  insolvency,  arising  aliunde.  No 
supplementary  evidence,  not  apparent  in 
the  record,  can,  I  apprehend,  be  admitted 
to  supply  the  want  of  that  evidence,  which 
a  judgment  and  execution  against  the 
drawer,  returned  unsatisfied,  either  by  tak- 
ing the  goods,  lands,  or  body  of  the  defend- 
ant,   could  alone  shew. 

But,  even,  if  they  had  proceeded  to  judg- 
ment, it  might  have  been  a  question, 
Whether,  as  they  brought  a  joint  action 
against  both  drawer  and  endorser  at  the 
same  time,  such  a  judgment  could  have 
been  admitted  as  evidence  in  this  cause,  to 

charge  the  endorser  separately? 
86  *For  that  judgment,    had   the   suit 

been  prosecuted  so  far,  might,  I  pre- 
sume, have  been  pleaded  in  bar  to  this  ac- 
tion. So  that,  although  the  merits  of  the 
judgment  and  its  legality  could  not  have 
been  collaterally  decided  upon,  whilst  it  re- 
mained in  force,  yet,  if  it  could  be  pleaded 
in  bar  of  this  action,  it  would  seem  hard  to 
suppose  it  might  be  given  in  evidence  in 
support  of  it. 

But,  if  it  could  not  have  been  pleaded  in 
bar  of  this  action,  because  it  might  be 
thought  not  to  be  a  recovery  upon  the  same 
note ;  neither  could  it  be  given  in  evidence 
in  support  of  this  action,  for  the  same  rea- 
son. 

I  have  said  before,  that  the  bringing  of 
the  former  suit,  and  the  taking  the  drawer 
upon  the  writ,  precludes  all  evidence  of 
insolvency,  which  may  arise  aliunde.  And 
this  position  I  hold  to  be  correct:  for  if  the 
plaintiff  had  proceeded  to  judgment  in  that 
suit,  and  had  sued  out  execution  thereupon, 
against  the  body,  and  he  had  been  taken, 
and  discharged  under  the  insolvent  act,  this 
would  have  appeared  as  a  part  of  the  rec- 
ord :  or,  if  he  had  been  formerly  discharged 
under  the  insolvent  act  by  any  other  court, 
and  in  any  other  cause,  and  had  moved  the 
district  court  for  a  discharge  upon  that 
ground,  and  obtained  it,  this  also  would 
have  appeared  as  a  part  of  the  record. 
And,  if  the  debtor  had  been  a  bankrupt^ 
either  before  action  brought,  or  pendente 
lite;  or  even  after  judgment;  it  might, 
and  I  conceive  ought  to  have  been  apparent 
upon  the  face  of  the  record,  either  as  a 
plea  in  bar,  or  as  ground  for  his  discharge 
from  his  imprisonment,  if  taken  either  upon 
mesne  process  or  execution. 

But  it  is  urged,  that  the  insolvency  of 
the  drawers  is  positively  found  by  the  jury 
in    their   verdict   in    this   cause;  and   that 


being  so  found,  the  court   will   presume    it 
was  Buly  proved  to  them. 
The  jury  have  indeed  found,   that  on  the 

day  of  March,  1796,    Mathew  Franklin 

Bowne  &  Co.  were  insolvent.  Had  they 
even  named  a  day  (which  they  have  not 
done)  it  would  only  have  proved  their  in- 
solvency on  that  day,  but  not  on  any  other 
day,  before  or  after ;  for  the  finding- 

87  of  the  *jury  is  confined   altogether  to 
a  single  day  in  March  1796.     But   not 

having  named  the  day,  that  part  of  the 
verdict  must  be  rejected  for  uncertainty, 
which  the  court  cannot  aid.  Then  again 
they  find,  that  the  drawers  were  insolvent 
at  the  institution  of  this  suit.  Now  if  we 
are  to  look  into  dates,  to  understand  this 
verdict,  we  shall  find  that  more  than  two 
years  elapsed  before  this  suit  was  brought, 
after  the  note  had  been  protested  for  non- 
payment. They  might  have  been  solvent 
the  whole  time,  from  the  day  of  the  protest 
to  the  day  of  bringing  suit  (for  I  throw  the 

finding  of  insolvency,    on    the day   of 

March,  entirely  oat  of  the  question,  by  rea- 
son of  its  uncertainty),  and  then  the  ques- 
tion would  be.  Whether  this  finding  offers 
any  excuse  for  their  not  bringing  suit 
against  the  drawers,  in  all  that  time?  For 
the  suit  which  was  brought  having  been 
discontinued,  which  implies  a  neglect  in 
the  due  prosecution  of  it;  it  is  as  if  it  had 
never  been  brought  at  all. 

But  it  was  insinuated,  that  the  jury  hav- 
ing found  an  insolvency  on  the day  of 

March,  1796 ;  and  at  the  institution  of  this 
suit,  a  continued  insolvency  must  be  pre- 
sumed. 

It  is  a  ready  answer  to  this,  that  if  the 
jury  had  had  evidence  to  that  effect  before 
them,  it  was  very  easy  for  them  to  have 
found  the  fact  accordingly.  That  the  find- 
ing an  insolvenc3'  on  two  different  days  is, 
at  most,  only  presumptive  evidence  of  in- 
solvency during  the  intermediate  period: 
But  this  court  cannot  decide  upon  evidence 
only  in  a  special  verdict.  And  it  was  well 
observed  at  the  bar,  in  avoidance  of  this 
presumption,  that,  in  point  of  fact,  mer- 
cantile men  are  frequently  insolvent,  and 
solvent  again  in  the  course  of  eighteen 
months.  There  is  therefore  no  foundation 
for  this  presumption  by  the  court,  on  the 
ground  that  a  man  who  is  once  insolvent 
must  continue  so. 

This  part  of  the  verdict  then  is,  to  my 
apprehension,  too  uncertain  to  be  any  aid, 
or' assistance,  to  the  plaintiff.  I  have  con- 
sidered it,  merely  because  some  stress  was 
laid  upon  it,  at  the  bar. 

88  *I  am  therefore  of  opinion  that  the 
plaintiffs  have  neither  shewn  due  dil- 
igence against  the  drawers,  before  the 
commencement  of  this  action;  nor  any 
sufficient  excuse  for  not  instituting  and 
prosecuting  a  suit,  against  them,  with 
effect :  and  therefore  that  the  judgment  of 
the  district  court  ought  to  be  affirmed. 

ROANE,  Judge.  The  general  doctrines 
on  this  subject  have  been  so  often  dis- 
cussed, and  so  fully  declared  in  this  court; 
especially  in  the  cases  of  Mackie  v.  Davis, 
and  Barksdale  v.  Fenwick,  that  I  cannot 
without  repetition,  and  therefore  need  not, 
enter  upon  them,  at  this  time.  I  refer  gen- 
erally to  the  decisions  giving  in  those  cases 
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and  will  endeavour  to  test  the  present  case 
by  them. 

In  the  latter  case,  it  is  held  as  a  g^eneral, 
thoug^h  not  an  universal  proposition,  that 
the  assigcnee  of  a  note  is  bound  to  sue  the 
maker.  It  is  also  clearly  supposed,  that  his 
undertaking'  imposes  an  obligation  on  him, 
not  only  to  sue  in  due  time,  but  in  a  judi- 
cious manner.  It  would  be  absurd  to  say, 
that  the  assignee  had  used  due  diligence  in 
suing,  when  although  his  suit  was  brought 
in  time,  it  was  such  a  suit  as  whereon  it 
appears,  primo  intuitu,  he  could  never  re- 
cover. Suppose,  for  example,  that  in  this 
case  the  action  against  Bowne  &  Scott  had 
been  an  action  of  trespass,  instead  of  as- 
sumpsit. That  indeed  iji  a  stronger  case 
than  the  present,  but  the  principle  is  the 
same. 

In  every  instance,  therefore,  the  jury,  in 
their  broad  province  of  determining  when 
due  diligence  has  been  used,  are  also  to  en- 
quire, Whether  the  suit  instituted  was  a 
proper  action?  was  one  whereon  the  plaintiff 
could  have  recovered? 

That  province  of  the  jury  is  now  assigned 
to  us  by  the  special  verdict ;  and  we  are 
bound  to  make  the  enquiry.  In  doing  this, 
we  do  not,  in  our  appellate  character,  re- 
view the  suit  in  question  for  the  purpose 
of  reversal;  that  action,  if  it  had  been 
carried  to  judgment,  might,  for  any  thing 
now  done  by  us,  be  affirmed  by  the  appel- 
late court ;  but  we  are  bound  by  virtue  of 
the  special  verdict,  as    the   jury    were,    to 

make  the  enquiry  collaterally. 
89  ^There  is  no  question,  in  this  case, 

but  that  it  was  proper  for  the  f^pel- 
lant  to  bring  a  suit  against  Bowne.  There 
was  abundant  reason  to  believe  that  his 
circumstances  were  bad;  Scott  himself 
seemed  to  impose  the  entire  responsibility 
on  the  appellant;  and  there  is  no  evidence 
that,  at  that  time,  an  insolvency  or  other 
circumstances  existed,  which  would  excuse 
altogether  from  suing;  but  the  complete 
answer  is,  that  the  appellant  has  admitted 
the  propriety  and  necessity  of  bringing  suit, 
by  having,  actually,  brought  one. 

That  suit  was  brought  in  due  time,  and 
indeed  with  much  more  rapidity'  than  is 
usual :  But  I  am  sorry  to  be  obliged  to  say, 
that  that  suit  was  a  vain  one ;  that  it  was 
not  a  judicious  course  of  proceeding;  and 
that  a  judgment  could  never  have  been  re- 
covered against  Bowne  thereon. 

The  declaration  contains  four  counts; 
but  only  the  first  two  apply  to  Bowne;  the 
last  two  apply  solely  to  Scott.  The  first 
count  charges  Bowne  and  Wilson  jointly, 
on  the  custom  of  merchants :  It  says  noth- 
ing of  our  statute,  and  proceeds  as  if 
the  note  had  been  a  bill  of  exchange.  In  the 
case  of  Dunlop  v.  Harris,  (ante,  16,)  the 
other  day  it  appeared  from  decisions,  then 
quoted  from  the  english  books,  that  since 
the  statute  of  Anne,  although  it  has  adopted 
the  custom  of  merchants  in  relation  to 
promissory  notes,  it  is  necessary  to  declare 
on  the  statute,  and  not  on  the  custom  of 
merchants.  7  Term  Rep.  151.  This  neces- 
sity certainly  exists  much  more  strongly 
here,  where  our  act  professes  not,  and  does 
not  adopt  those  customs.  No  recovery 
therefore  could  have  been  had  against 
Bowne  on  this   count :  neither  could    there 


on  the  second  count  for  money  had  and  re- 
ceived; because  there  is  not  that  privity 
between  him  and  Bronaugh,  which  would 
support  the  action.  Dunlop  v.  Harris. 
The  action  then  was  vain  and  miscon- 
ceived, and  could  never,  had  Bowne  even 
continued  solvent,  have  warranted  a  recov- 
ery against  him. 

It  is  very  probable  (though  on  this  I  give 

no    opinion)  that   where   an    assignee   has 

been  diligent  and  judicious  in  suing,  after 

circumstances  may  arise  which  might 

90  justify     his     dismissing    *his    suit; 
such    circumstances   for    example   as 

would  have  justified  his  not  suing  at  all : 
But  such  after  circumstances  cannot  cure  a 
previous  flaw  in  the  plaintiff's  title;  can- 
not shew  that  he  has  used  due  diligence ; 
when  a  neglect  has  already  taken  place, 
which  must,  forever,  discharge  the  defend- 
ant. 

The  assignee  undertakes,  that  he  will,  at 
no  time,  omit  that  diligence,  and  those 
measures,  which  the  interest  of  the  as- 
signor requires  him  to  pursue. 

An  effectual  suit  may  more  probably 
coerce  a  payment  from  the  maker  of  the 
note,  than  a  misconceived  one;  and  a  ten- 
derness for  the  interest  of  the  bail  would 
operate  more  on  the  defendant  in  the  former 
case,  than  in  the  latter.  In  the  latter,  the 
defendant  and  his  bail  must  know,  that  he 
and  they  are  in  no  danger  of  being  ever 
compelled  to  pay  the  money.  In  the  former 
the  defendant  might  choose,  if  possible, 
to  pay  the  debt  rather  than  place  his  friend 
in  a  responsible  situation.  I  shall  pursue 
this  subject  no  further;  but  it  is  certain 
that  the  interest  of  the  assignor  is  lost 
sight  of,  when  a  defective,  and  erroneous 
action  is  instituted. 

On  this  ground  only,  I  am  compelled, 
much  against  my  wish,  probably  much 
against  the  justice  of  the  case,  to  give 
judgment  for  the  appellee.  The  appellant 
himself  has  committed  no  laches,  and  has 
been  sufBciently  diligent;  but  his  counsel, 
by  an  injudicious  course  of  proceeding, 
has  injured  him,  and  it  is  impossible  for 
us  to  relieve  him.  I  am  therefore  of  opin- 
ion, that  the  judgment  of  the  district  court 
ought  to  be  affirmed. 

FLEMING,  Judge.  The  material  ques- 
tion, in  the  cause,  is.  Whether  due  dili- 
gence has  been  used  by  the  appellants? 
And,  to  decide  it,  we  must  -recur  to  the 
facts. 

The  note,  upon  the  face,  fell  due  on  the 
5th  of  September;  and  upon  the  8th,  being 
the  end  of  the  three  days  grace,  the  as- 
signees, who  lived  thirty-three  miles  from 
Alexandria,  the  residence  of  the  debtors, 
wrote  to  Scott  informing  him  that  it  had 
not  been  paid.     At  which  time  38  pro- 

91  tests    *^had    been    made   against    the 
makers  of  the  note  for  nonpayment  of 

debts  due  to  other  people.  Scott,  who  ap- 
pears to  have  been  fully  apprized  of  the 
situation  of  the  debtors,  returned  the  let- 
ter, stating  that  he  was  prevented  from 
sending  the  report  of  the  committee,  as 
he  had  been  disappointed  in  receiving  it; 
but  had  understood  it  was  favourable; 
and  that  the  appellants  (who  lived  be- 
tween Alexandria  and  Dumfries)  had  better 
satisfy    themselves    about     it,     and    take 
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I  had  supposed  it  had  Ions'  been  ag'reed 
that,  prior  to  the  statute  of  Anne  in  Kng*- 
land,  promissory  notes  stood  only  on  their 
common  law  foundation,  and  were  not  ex- 
alted to  the  ground  on  which  bills  of  ex- 
changee were  permitted  to  stand  by  virtue 
of  the  custom  of  merchants.  The  respecta- 
ble opinion  to  the  contrary,  just  delivered, 
has  led  me  to  enquire  into  what  otherwise 
I  should  have  taken  for  granted.  I  admit 
there  were  contrary  decisions  in  Kng- 

50  land,   on   this    subject,  *prior  to   the 
statute  of   Anne;  but   I    did    suppose 

that  the  cases  ruled  by  lord  Holt,  and  the 
court  of  king's  bench,  (and,  in  the  instance 
of  Clarke  v.  Martin,  unanimously,)  which 
are  referred  to  in  that  statute,  and  which 
that  statute  was  made  to  obviate,  together 
with  many,  if  not  uniform,  decisions  since, 
had  put  that  question  to  rest.  Without  re- 
ferring to  the  preamble  or  words  of  that 
statute  itself,  which  are  very  strong,  as 
declaratory  of  the  law  upon  this  subject,  I 
avail  myself  of  the  opinion  of  the  court  of 
king's  bench  in  England,  as  delivered  by 
lord  Kenyon  in  Brown  v.  Harraden,  4  Term 
Rep.  151.  This  de'^.ision,  in  my  judgment, 
supersedes  the  necessity  of  a  minute  exami- 
nation of  the  old  cases.  He  said,  *'It  is 
not  necessary  to  enquire,  whether  lord  Holt 
was  right  is  adhering  so  pertinaciously  to 
his  opinion ;  that,  before  the  statute  of 
Anne,  no  action  could  be  maintained  on 
promissory  notes,  'as  instmments.'  His 
authority  made  others  yield  to  him,  and  it 
was  thought  necessary  to  apply  to  the  leg- 
islature to  apply  a  remedy.  Since  the  stat- 
ute of  Anne,  the  holder  of  a  note  may 
declare  on  it  according  to  the  statute, 
though  not  according  to  the  custom  of  mer- 
chants. The  words  of  the  statute  ought  to 
decide  the  question,  which  the  common 
usage  of  mankind  has  since  put  into  a  state 
of  repose.  It  recites  that  promissory  notes 
were  not  assignable,  or  endorsable,  within 
the  custom  of  merchants,  and  that  the  en- 
dorsee could  not  maintain  any  action  upon 
them  within  the  custom  of  merchants.  The 
struggle,  between  the  merchants  and  the 
courts  of  law,  was,  whether  the  party  could 
declare  on  these  notes  according  to  the  cus- 
tom of  merchants.  Lord  Holt  thought  not; 
but  the  statute  which  was  passed,  at  the 
instance  of  the  merchants,  has  made  them 
what  they  were  not  before.  With  the  as- 
sistance of  the  statute  they  are  now  acted 
upon  as  if  they  had  been  within  the  custom 
of  merchants."  This  decision  is  so  ex- 
tremely strong  and  apposite,  that  be  the 
old  cases  as  they  may,  I  hold  that  it  is, 
and  has  long  been  settled  in  England,  that 
that  statute,  and  that  only  placed  promis- 
sory notes  on  the  ground  of  bills  of  ex- 
change. 

51  *If,  then,  the  custom   of  merchants 
does  not   apply   to    promissory    notes 

independent  of  the  statute  of  Anne,  which 
was  never  in  force  here,  how  does  the  case 
stand  on  common  law  principles?  Before 
those  principles  are  departed  from,  must 
not  an  enactment,  as  to  them,  of  the  cus- 
tom of  merchants,  be  clearly  shewn  to  have 
taken  place? 

By  the  common  law  neither  debt,  nor  in- 
debitatus assumpsit,  lay  against  the  ac- 
ceptor of  a    bill   of   exchange,    but  only  a 


special  action  on   the   case  founded  on  the 
custom  of  merchants.     The   reason  is,  that 
the  acceptance  is  only   a  collateral  engage- 
ment   to   pay   the  debt  for  another,  in  the 
same  manner  as  a  promise  by  a  stranger  to 
pay,  &c.  if  the    creditor    will    forbear    his 
debt.     4  Bac.  732.     The  drawer  of  the    bill 
owes  the  payee,  from  whom  he  has  received 
value,    and    the    drawee   owes   the  drawer, 
but,  not  owing  the  payee,  there   is  no  con- 
sideration moving  to  him,  from  the  payee, 
which  can  support  the  promise,  on  common 
law  principles.     So,  in    the   case  of  several 
endorsements,  the  last   endorser  owes  the 
endorsee,    in    default    of    payment    by  the 
drawee  of  the   bill,    or   maker  of  the  note, 
and  his  endorser  owes  him,  but  he  (the  first 
endorser)  owes   not   the   last  endorsee,  any 
more  than,   in  the   other  case,    the  drawee 
owes  the  payee.     In   Bacon's    Abridgment, 
I  find  it   laid  down,    from    Roll's    Abridg- 
ment,   that    if   A.    owes   B.,  who  owes  C, 
and    it    is    agreed    that   A.  shall  pay  to  C. 
B.'s  debt,  C.  giving  him  four  days  forbear- 
ance, there  an  action  will  lie  by  C.  against 
A.    But  I  presume  it   is  only  in  considera- 
tion of  such  forbearance   that  such    action 
would  have  lain. 

A  recourse  therefore  by  the  last  endorsee 
against  the  first  endorser  is  equally  forbid- 
den by  the  common  law  principles  with  the 
one  by  the  payee  against  the  drawee,  repro- 
bated by  the  quotation  just  made  from  4 
Bac.  732.  In  neither  case,  can  a  considera- 
tion be  shewn  without  calling  in  a  third 
person  not  a  party  to  the  action.  The  case 
however  is  otherwise,  and  so  decided  in 
Mackie  v.  Davis,  in  relation  to  the  last 
endorser,  to  whom  the  consideration  di- 
rectly moved';  and,  as   to  whom,  there  is  a 

privity. 
52  *These     common     law    principles, 

however,  are  departed  from  in  rela- 
tion to  such  securities,  and  such  only  as 
did,  or  now  do  fall  within  the  custom  of 
merchants,  but  then  the  action  must  be 
grounded  on  that  custom.  By  that  custom 
an  endorsement  as  well  as  an  acceptance 
creates  a  debt,  although  in  the  case  of  a 
prior  endorsement  in  relation  to  the  last 
endorsee,  as  well  as  of  the  acceptance  of  a 
bill,  it  is  only  a  collateral  undertaking. 
And  there  is  no  direct  consideration  moving 
between  the  parties.  The  undertaking  of 
an  endorser,  in  relation  to  a  remote  en- 
dorsee, stands  on  the  same  principle,  in  re- 
spect of  a  consideration,  with  that  of  the 
drawee  the  acceptor  of  a  bill  in  relation  to 
the  payee.  There  is  this  difference,  how- 
ever, between  the  cases;  that  th^  acceptor 
engages  in  an  express  unconditional  con- 
tract, the  endorser  in  an  implied  conditional 
one  only.  The  clear  exemption  therefore  of 
the  acceptor  from  liability,  on  common  law 
principles,  is  taking  a  much  bolder  ground 
than  is  necessary  to  be  taken  to  exempt  the 
endorser  under  his  implied  engagement. 
The  truth  is,  that,  in  relation  to  notes, 
not  affected  by  the  custom  of  merchants, 
a  want  of  consideration,  or,  in  other  words, 
the  non  existence  of  a  debt,  may  be  shewn 
even  against  an  endorsee,  1  Fonbl.  335; 
but  a  recovery  against  a  remote  endorser, 
on  the  ground  of  a  debt  due  to  the  plaintiff 
by  an  immediate  endorsee,  would  be  an  in- 
vasion  of   the   remote  endorser's    right  to 
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shew  that  he  owed  nothing  to  his  endorsee; 
without  which  no  recovery  ought  to  be  had 
ag^ainst  him. 

But  it  is  said  that  the  assignment  of  a 
note  is  also  an  assignment  of  such  assign- 
ments thereon  as  may  have  previously  ex- 
isted. If  so,  if  the  assignment,  and  not 
the  npte,  be  considered  as  the  instrument 
assigned,  might  not  (which  was  never 
pretended,)  the  last  assignee  sue  his  as- 
signor after  having  sued  the  former  as- 
signor upon  his  assignment,  without  suing 
the  maker?  Has  not  a  suit  against  the 
maker  of  the  note  been  always  (except 
under  particular  circumstances)  held  indis- 
pensably necessarv?  But  the  assignment 
is  not  an  absolute   undertaking;  it  is 

53  not  a  note  or  writing,  *itself,  for  the 
payment  of  money   or   tobacco.     It  is 

within  the  reason,  at  least,  of  collateral 
bonds,  which  were  not  assignable,  prior  to 
the  act  of  1795.  But  if  the  assignment  on 
the  note  be  considered  as  the  instrument 
assigned,  that  alone  will  not  warrant  a  re- 
covery. In  Mackie  v.  Davis,  it  was  not  the 
mere  circumstance  of  the  assignment  which 
justified  the  judgment,  but  the  existence  of 
a  debt  between  those  parties,  of  which  the 
assignment  was  evidence.  I  have  already 
said  that  as  to  a  remote  assignor,  such  a 
debt  cannot  be  enforced,  for  want  of  a  di- 
rect consideration  moving  from  the  last 
assignee  to  such  assignor. 

Must  we  not  then  say,  that  this  action, 
as  on  common  law  principles,  cannot  be 
maintained?  And  on  common  law  princi- 
ples only,  can  this  question  be  viewed. 
For  the  case  of  Norton  v.  Rose,  has  decided 
that  the  effect  of  our  statute  was  not  to  put 
bonds  and  notes  on  the  same  footing  with 
bills  of  exchange;  was  not  to  extend  to 
them  the  aforesaid  custom  of  merchants. 
If  it  had,  that  decision  was  wrong,  as  it 
preserves  the  equity  of  the  maker  of  the 
note,  notwithstanding  a  transfer;  whereas 
that  of  the  maker  of  a  note,  negotiable  by 
the  custom  of  merchants,  is  lost  by  the  as- 
signment. In  revising  that  decision,  I  see 
no  cause  to  retract  the  result  to  which  the 
court  then  came,  notwithstanding  an 
elaborate  critique  to  the  contrary.  When 
I  first  read  that  criticism,  I  was  at  first  al- 
most induced  to  ag^ee  with  the  author  in 
opinion  that  we  had  laid  too  much  stress 
upon  the  words  in  the  statute  of  Anne,  as 
going  to  put  notes  in  that  country,  upon 
entirely  the  same  footing  with  bills  of  ex- 
change, and  thus  to  extinguish  the  equity 
of  the  maker,  by  virtue  of  the  endorsement. 
But  I  have  now  reperused  that  statute;  and 
that  revision,  in  addition  to  the  clear  and 
strong  opinion  of  lord  Kenyon,  as  above 
mentioned,  in  the  case  of  Brown  v.  Har- 
raden,  has  aispelled  every  doubt.  The 
principles  of  the  common  law  are  merged 
in  that  country,  in  relation  to  promissory 
notes,  by  the  enactment  in  that  statute  of 
the  custom  of  merchants.  This  has  not 
been  done  in  this  country;  and  therefore 
the    principles    of   the    common    law 

54  must  prevail:  Agoing  by  those  princi- 
ples, I    must  be   of  opinion  that  the 

present    action     is    not    sustainable;    and 
therefore  that  the  judgment  of  the  district 
court  ought  to  be  affirmed. 
FLEMING,    Judge.      The   argument    of 


the  appellant's  counsel  has  proceeded  on 
the  ground  of  a  supposed  similitude  be- 
tween promissory  notes  and  bills  of  ex- 
change. But,  in  fact,  there  is  no  such 
similitude.  Clearly  not,  as  to  foreign  bills; 
for  the  object  of  them  is  merely  to  with- 
draw money  from  a  foreign  country,  and 
to  give  facility  to  that  operation,  the  law 
accomodated  itself  to  the  course  of  trade, 
and  the  custom  of  merchants ;  but  this,  be- 
ing a  mere  indulgence  for  a  particular  pur- 
pose, is  not  to  be  extended  any  further  than 
the  purpose  for  which  it  was  introduced. 
As  however  the  convenience  of  it,  in  com- 
mercial transactions,  was  sensibly  felt  in 
England,  a  statute  was  made,  in  that 
country,  during  the  reign  of  Will.  3,  for 
putting  inland  bills  upon  the  same  footing; 
whereby,  men  having  money  in  different 
parts  of  the  kingdom,  were  enabled  to  col- 
lect it  by  the  intervention  of  a  third  hand, 
without  trouble,  expence  or  risk:  and  in  a 
trading  country,  where  the  activity  of  com- 
merce puts  every  species  of  capital  into 
rapid  circulation,  it  was  soon  perceived, 
by  mercantile  men,  that  a  like  quality 
given  to  promissory  notes,  would  increase 
capital,  by  adding  to  the  quantity  of  cir- 
culating paper:  and,  therefore,  they  also, 
were  put  upon  the  footing  of  bills  of  ex- 
change, by  the  statute  of  the  3  and  4  Anne. 
So  that  the  similitude,  even  in  England, 
depends  entirely  upon  statutes,  and  not 
upon  the  common  law.  Of  course  it  follows 
that,  if  there  be  any  such  similitude  in 
this  country,  it  must  depend  upon  the  stat- 
ute law  also.  But,  so  far  from  that  being 
the  case,  all  our  statutes,  upon  the  subject 
of  bills,  specialties,  and  promissory  notes, 
keep  up  a  clear  distinction  between  them. 
Thus  foreign  bills  are  secured,  as  such,  by 
various  statutory  regulations;  while  the 
others  are  left  as  they  were,  except  with 
the  additional  qualities  of  being  capable  of 
supporting  a  new  action,  and  being  merely 

assignable:  which  continued  to  be 
55        *the  case,  until  the   act  of  1786,  gave 

to  inland  bills  of  a  particular  descrip- 
tion, nearly  all  the  negotiable  qualities  of 
a  foreign  bill.  But  these  qualities  were 
given  to  that  species  of  paper  as  bills  of 
exchange  merely,  and  therefore  no  paper, 
not  answering  that  description,  can  claim 
the  benefit  of  the  statute :  on  the  contrary, 
all  the  acts  relating  to  specialties  and 
promissory  notes,  speak  of  them  as  such. 
Which  is  evinced  by  that  very  act  of  1786; 
for,  in  a  subsequent  section,  it  provides 
for  the  assignment  of  bonds  and  promis- 
sory notes  in  terms.  This  had  also  been 
done  by  the  preceding  act  of  1748;  and  was 
confirmed  by  that  of  1795 :  which  first  makes 
bills,  drawn  on  any  part  of  the  United 
States,  inland  bills;  and  then  proceeds  to 
declare  that  bonds  and  obligations  may  be 
assigned,  and  sued  upon  by  the  assignee. 
So  that  there  appears  to  have  been  a  clear 
distinction  between  them,  in  the  view  of 
the  legislature,  throughout  all  their  acts, 
instead  of  any  intention  to  blend  and  con- 
found them  together,  or,  in  other  words,  to 
create  an  exact  resemblance.  Then  see 
what  have  been  the  determinations  of  the 
court  upon  them.  In  I#ee  v.  Love,  it  was 
held  that  the  assignee  of  a  note  must  sue 
the  maker  before  he  could  have  recourse  to 
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the  assignor:  whereas  no  such  suit  is  nec- 
essary in  the  case  of  a  bill.  Again,  the 
diligence  required,  according  to  the'  cases 
of  Mackie  v.  Davis,  2  Wash.  219;  M' Wil- 
liams v.  Smith,  1  Call,  123;  Mennis  y. 
Pollard,  1  Call,  226,  and  Barksdale  v.  Fen- 
wick,  4  Call,  492,  is  not  the  same  with 
that  which  is  requisite  in  the  case  of  bills  of 
exchange.  Here,  then,  it  appears  that  the 
decisions  of  the  court,  have  hitherto  sup- 
ported the  distinction  between  the  instru- 
ments, so  clearly  marked  out  and  understood 
by  the  legislature.  I  do  not  indeed  remem- 
ber any  case  in  which  it  has  been  decided 
here,  that  the  last  assignee  cannot  sue  a 
remote  endorser:  but  it  appears,  by  the 
MS.  report  which  was  read  to  us,  that  that 
point  has  been  expressly  decided  in  the  su- 
preme court  of  the  U.  States,  in  the  case 
of  Mandeville  &  Jameson  v.  Riddle  &  Co., 
upon  the  ground  of  a  want  of  privity  be- 
tween the  parties,  so  as  to  raise  an  im- 

56  plied  promise  to  pay :  and  I  concur  *in 
that  opinion ;  for  whoever  sues  as  an 

assignee  under  the  act  of  assembly,  must 
attend  to  the  nature  of  the  instrument,  and 
shew  himself  entitled  to  the  remedy  given 
by  the  act.  I  am  therefore  of  opinion, 
wfthout  considering  the  second  bill  of  ex- 
ceptions, that  the  judgment  of  the  district 
court  ought  to  be  affirmed. 

CARRINGTON,  Judge— After  stating  the 
material  facts  in  the  cause,  proceeded  as 
follows:  The  court  of  hustings  seems  to 
have  considered  promissory  notes  as  stand- 
ing on  the  same  footing  with  inland  bills 
of  exchange ;  whereas,  they  are  totally  un- 
like. All  our  acts  of  assembly  treat  them 
as  different  instruments;  for  there  is  a 
security,  and  even  dignity,  given  to  bills 
of  exchange,  which  is  not  extended  to 
promissory  notes;  the  latter  being  merely 
rendered  assignable  without  any  new 
quality  added  to  them,  save  that  of  en- 
abling the  assignee  to  maintain  an  action 
on  them,  in  his  own  name.  The  two  in- 
struments, in  their  nature,  are  essentially 
different  in  form  and  effect :  and  it  is  only 
by  the  operation  of  statutes,  that  a  simili- 
tude is  created  between  them  in  England. 
In  this  country,  no  such  similitude  has 
been  established  by  the  legislature;  and, 
accordingly,  in  all  the  decisions  of  this 
court,  the  distinction  has  been  attended  to : 
consequently,  insolvency  in  the  maker  of 
the  note,  and  not  mere  nonpayment,  has 
been  required  to  be  shewn  by  the  assignee 
before  he  could  even  maintain  an  action 
against  this  own  immediate  endorser  upon 
the  implied  promise.  Of  course,  there  is 
nothing  either  in  the  acts  of  assembly,  or 
the  decisions  of  the  court,  which  confounds 
them  together;  and  therefore  the  action,  if 
sustainable  at  all,  must  depend  upon  other 
grounds.  But  it  is  impossible  to  imply  a 
promise  for  want  of  a  privity  between  the 
last  endorsee  and  the  remote  endorser ;  and 
therefore  the  plaintiff  cannot,  in  the  pres- 
ent case,  support  his  action  against  the  de- 
fendant, upon  the  assignment  made  by  the 
latter,  to  Johnston ;  for  the  act  of  assembly 
does  not  give  it  in  express  words,  and  the 
principles  of  the  common  law  will  not 

57  sustain  it  without  *a  privity,  at  least, 
between   the   parties.     So  much  upon 

the   general   principle;  but,   if   a    promise 


could  even  be  implied  in  ordinary  cases, 
still  I  think  the  plaintiff  could  not  recover, 
in  the  present  case.  For,  in  order  to  en- 
title him  to  do  so,  he  ought  to  have  shewn 
due  diligence;  which  he  has  not  done.  It 
does  not  appear  that  proper  steps  were  taken 
to  recover  of  Johnston.  If,  instead  of  a 
protest,  he  had  brought  a  suit,  perhaps,  the 
money  might  have  been  recovered  either 
by  imprisoning  the  defendant,  if  arrested, 
taking  goods  enough  upon  the  attachment 
to  satisfy  the  debt  in  case  he  had  absconded, 
or  in  some  other  way.  Under  both  views 
of  the  cas^,  therefore,  I  think  the  judgment 
of  the  district  court,  was  right,  and  that  it 
ought  to  be  affirmed. 

lyYONS,  President.  When  Mackie  v. 
Davis  was  decided,  I  was  of  opinion  that  a 
general  assignment  of  notes  and  bonds  un- 
der the  act  of  assembly  operated  rather  as 
a  pledge,  or  security,  for  payment  of  the 
money,  expressed  to  be  due  on  them,  than 
as  an  absolute  sale;  and  that  the  assignor 
was  at  liberty  to  redeem  the  paper,  and 
pursue  the  debtor  in  his  own  way,  upon 
paying  the  money  to  the  assignee:  But  if 
it  was  to  be  taken  as  a  sale,  still  that  there 
was,  even  in  that  case,  an  implied  warranty 
that  the  debt  was  due,  and  the  obligor 
solvent.  I  did  not,  however,  consider  bonds 
and  notes  in  this  country  as  negotiable  in 
the  same  manner,  and  upon  the  same  terms, 
as  promissory  notes  in  England  are.  On 
the  contrary  I  thought  it  doubtful,  whether 
they  admitted  of  more  than  one  assignment 
under  the  act  of  assembly ;  for  the  act  of 
1748  only  allows  of  discounts  as  between 
the  obligor  and  the  obligee,  or  the  plaintiff, 
without  saying  any  thing  as  to  intermedi- 
ate assignees ;  and  the  act  of  1786  uses  the 
word  assignor  and  not  assignors :  But  as 
the  practice  of  ulterior  assignments  has 
long  prevailed,  and  suits  have  been  brought 
and  judgments  obtained  on  them,  I  feel  no 
disposition  to  disturb  the  practice  now ;  es- 
peciallv  as,  by  an  equitable  construction, 
the  words  may,  perhaps,  be  taken  to  extend 

to  all  the  assignors,   in    order  to  do 
58        justice  to  the  obligor,  *and  allow  him 

his  full  discounts.  It  is  certainly 
true,  I  think,  that,  at  common  law,  bonds 
and  notes,  being  choses  in  actions,  were 
not  assignable;  and  therefore  the  assignee 
was  obliged  to  bring  his  action  in  the 
name  of  the  endorser.  6  Mod.  29;  4  Bac. 
Ab.  205;  2Iyd.  Raym.  757;  1  Salk«  129;  2 
Burr.  669.  In  which  latter  case  the  judcres 
admitted  the  common  law  rule  as  just  laid 
down ;  and  expressly  said  that  notes  were 
not  negotiable,  until  the  statute  of  Anne: 
So  that,  before  that  time,  they  appear  not 
to  have  been  upon  a  footing  with  inland 
bills  in  England ;  but  must  have  been  de- 
clared upon  specially,  or  given  in  evidence 
upon  money  counts,  1  Stra.  719;  Bull.  Nis. 
Pr.  137 :  And  that  they  were  considered,  in 
this  country,  as  not  negotiable  in  the  year 
1730,  is  plain  by  the  act  of  assembly  which 
then,  for  the  first  time,  made  them  assifrna- 
ble ;  which  was  done,  as  it  seems  to  me. 
merely  for  the  purpose  of  private  accom- 
modation among  the  gre.at  body  of  the 
people,  without  the  least  regard  to  com- 
mercial purposes:  For  it  was  considered! 
that  it  would  save  the  trouble  of  powers  of 
attorney ;  would,  in  some  measure,    answer 
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the  purposes  of  facilitating'  collections,  and 
Tv^ould  create  additional  pledt^es  or  securi- 
ties, for  the  transactions  and  exigencies  of 
the  planters,  who,  having-  no  money  abroad, 
or  other  means  of  payment,  than  what  de- 
pended upon  the  slow  progress  of  husbandry, 
were  not  prepared  to  answer  the  rapid  calls 
which  commercial  papers  would  have  re- 
quired. Therefore  it  has  always  appeared 
to  me,  that  the  legislature  intended  these 
assignments  should  take  place  under  the 
limitations  and  restrictions  already  men- 
tioned ;  that  is  to  say,  that  they  should  be 
made  subservient  to  the  convenience  of  the 
obligee,  without  being  thrown  into  a  state 
of  rapid  circulation,  which  would  have  been 
extremely  distressing  to  a  young  country, 
in  which  there  were  few  money  lenders;  no 
banks;  and  but  little  trade:  and  where 
men,  engaged  in  the  acquisition  of  soil,  or 
the  improvement  of  their  estates,  had  none 
but  yearly  resources  to  enable  them  to  com- 
ply   with     their    pecuniary    engagements: 

Hence  these  papers,    when    assigned, 
59        were    left    by  the  acts  of  *assembly, 

subjected,  in  the  hands  of  the  as- 
signees, to  all  just  discounts  of  the  maker 
ag-ainst  the  obligee,  before  the  assignment : 
which  is  not  the  case  with  bills  of  ex- 
change; and  would  scarcely  have  been  so 
left,  by  those  statutes,  if  the  legislature 
had  intended  that  bonds  and  notes  should 
stand  upon  the  same  footing  with  bills  of 
exchange.  But  it  is  said  that  there  was  no 
difference  between  them  before  the  statute 
of  Anne ;  and  to  prove  this  the  case  of  Wil- 
liams v.  Williams,  Carth.  269,  is  relied  on. 
That  caise,  however,  is,  at  most,  but  a 
single  one;  and  it  seems  to  me  to  be  con- 
trary to  the  general  course  of  decisions  upon 
the  subject.  But,  independent  of  this, 
there  is  great  reason,  I  think,  to  doubt  the 
correctness  of  the  report ;  for  I  do  not  dis- 
cover that  it  is  mentioned  by  any  of  the 
cotemporary  reporters,  although  Salkeld 
and  others  of  great  reputation  took  notes 
during  the  same  period;  particularly 
Shower,  who  reported  cases  in  the  king's 
bench  and  exchequer  chamber;  and  there- 
fore must  have  heard  of  the  case,  if  it  had 
been  decided ;  yet  he  does  not  hint  at  it  in 
any  of  his  reports,  or  in  his  argument  in 
the  case  of  Clarke  v.  Martin,  although  he 
was  counsel  for  the  plaintiff,  and  wished 
to  support  the  action.  Besides  it  will  be 
recollected  that  lord  Holt  was  chief  justice 
in  1694,  the  year  in  which  Williams  v. 
Williams  is  said  to  have  been  decided ;  and 
therefore  must  have  had  an  opportunity  of 
hearing  of  the  case,  if  it  had  been  de- 
termined; yet  he  has  never  mentioned  it 
in  any  of  the  cases  which  came  before  him. 
All  these  circumstances  render  it  doubtful 
whether  there  ever  was  such  a  case ;  or,  at 
least,  whether  any  such  point  was  decided 
in  it:  To  which  I  may  add  that  the  book 
was  not  published,  or  intended  to  be  pub- 
lished by  Carthew  himself;  and  therefore 
it  is  possible  that  the  case  may  have  been 
misstated,  from  his  notes,  by  some  other 
hand,  who  did  not  distinguish  between  bills 
and  notes.  However,  be  that  as  it  may,  I 
do  not  think  that  a  solitary  case  ought  to 
prevail  against  the  uniform  course  of  de- 
cisions, and  the  acknowledged  doctrines  of 
a  long    series   of   years;  especially  in  this 


court,    where    the  case    of   Clarke  v. 
60        Martin  *has  been  recognized  as  law. 

2  Call,  48.  Taking  it  then  to  be  set- 
tled, that  there  is  a  difference  between  bills 
and  notes,  it  only  remains  to  say  a  few 
words  upon  the  point  immediately  before 
the  court  upon  the  first  bill  of  exceptions 
in  the  present  case.  The  pledge,  or  ifApHed 
warranty  (whichever  of  them  is  adopted), 
was  only  applicable  to  Johnston,  who  as- 
signed to  the  plaintiff,  and  not  to  Harris, 
between  whom  and  the  plaintiff  there  was 
no  transaction,  or  responsibility;  for 
neither  the  pledge,  nor  the  warranty,  was 
assignable  at  common  law;  and  therefore 
neither  of  them  could  be  transferred  to 
the  plaintiff.  Of  course,  there  was  neither 
consideration  nor  privity  between  the 
plaintiff  and  defendant;  for  the  considera- 
tion paid  by  Johnston  to  Harris  was  en- 
tirely foreign  to  the  plaintiff,  who  being  a 
mere  stranger  to  the  consideration  could 
support  no  action  on  it.  1  Salk.  23;  Stra. 
592;  2  Wils.  141.  And  there  is  not  that 
legal  relation,  or  representation,  between 
the  parties,  which  is  necessary  to  constitute 
a  privity,  the  only  alternative  for  the  im- 
mediate consideration.  Upon  the  whole, 
when  I  consider  the  difference  between  bills 
of  exchange  and  promissory  notes  before 
the  act  of  assembly;  the  restricted  nature 
of  the  assignment  created  by  that  act;  and 
the  total  want  of  consideration,  or  privity, 
between  the  last  assignee  and  a  remote 
endorser,  I  have  no  difficulty  in  declaring 
my  opinion  to  be  that  the  present  action  is 
not  sustainable;  and  that  the  judgment  of 
the  district  court  ought  to  be  affirmed. 
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Promissory  Notes— Suit  aaralnst  Indorser— Proof  That 
Plaintiff  Had  Sued  riaker— Case  at  Bar.— W.  assifirnee 
in  blank  of  M.  tbe  payee  of  a  promissory  note, 
endorsed  it  in  blank  to  R.  T.  H.  &  Co..  under  a 
special  afirreement.  H.  one  of  tbe  partners,  filiinff 
up  the  blank  endorsement  to  himself,  brought  suit 
asrainst  the  maker,  obtained  judirment.  and  issued 
a  fi.  fa.,  which  was  returned '  No  effects."  Where- 
upon he  sued  W.  as  endorser.  The  record  of  the 
suit  airainst  the  maker  was  not  proof  of  a  suit 
upon  the  note  assigned  by  the  defendant ;  because 
that  record  stated  an  assignment  from  M.  to  H. : 
who  individually  had  no  title  to  the  note. 

Same— Second  Indorser  Striking  Out  First -Right  to 
Charge.— If  there  be  two  endorsers  of  a  promissory 
note  ;  and  the  last  endorsee  strikes  out  the  sec- 
ond endorsement,  and  fills  up  the  first  to  himself, 
he  cannot,  upon  nulla  bona  returned  to  an  execu- 
tion against  the  maker,  charge  the  first  endorser  : 
because  there  Is  no  privity  between  them. 

Same— Blank  Indorsement— Right  to  Pill  Up  during 

Trial.— The  plaintiff's  attorney  may  fill  up  a  blank 
endorsement  and  make  it  payable  to  the  plaintiff, 
during  the  trial  of  the  cause. 

Same— Steps  Necessary  by  Indorsee  before  He  Can 
Charge  Endorser- Qwere.*— What  steps  are  neces- 
sary to  be  taken,  by  the  endorsee,  before  he  can 
charge  the  endorser  ? 

Same— Same- Prior  Suit.— it  seems  that  a  prior  suit 
is  not.  in  all  cases,  requisite. 

Robert  T.  Hooe  brought  an  action  on  the 
case  against  William  Wilson  in  the  hustings 
court  of  Alexandria.  The  declaration  con- 
tained  two   counts :  The  first  states,  That, 

*Asslgnments— Recourse  against  Assignee— Diligence. 

—The  principal  case  Is  cited  in  foot-note  to  Lee  v. 
Love,  1  Call  497  :  Bronaugh  v.  Scott.  6  Call  85.  See 
monographic  note  on  "Bills,  Notes  and  Checks" 
appended  to  Archer  v.  Ward.  9  Gratt.  622  ;  mono- 
graphic note  on  "Assignments"  appended  to  Rags- 
dale  y.  Hagy,  9  Oratt.  409.  The  principal  case  is 
cited  in  Roe  v.  Crutchfield,  1  Hen.  &  M.  860. 
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upon  the  19th  of  September,  1795,  John 
Nicolson  gave  a  note,  in  the  city  of  Phila- 
delphia, to  William  Moulder  or  order,  for 
$2000,  payable,  twelve  months,  afterwards, 
for  value  received.  That  Moulder  after- 
wards assigned  it  to  Wilson,  for  value  re- 
ceived; and  that  Wilson  assigned  it  to  the 
plaintiff  for  value  received.  That  the 
plaintiff  shewed  the  note  to  Nicolson,  and 
requested  payment,  but  was  refused;  of 
which  the  defendant  had  notice,  and  as- 
sumed to  pay.  The  second  count  was  for 
money  had  and  received  to  the  plaintiff's 
use. 

The  defendant  prayed  oyer  of  the  writ, 
and  of  the  note  and  endorsements. 

The  note  is  in  these  words:  '^Philadel- 
phia,  September  the  nineteenth,  one  thou- 
sand seven  hundred  and  ninety-five.  No. — . 
Twelve  months  after  date,  I  promise  to  pay 
William  Moulder,  junr.  or  order,  two  thou- 
sand   dollars     for    value    received.      John 

Nicolson.'* 
62  *The  endorsements,  on  the  note,  are 

three  in  number,  to  wit:  one  by  Wil- 
liam Moulder,  junr. ;  another  by  William 
Wilson }  and  a  third  by  R.  T.  Hooe.  All 
of  them  in  blank. 

The  defendant  pleaded,  1.  Non  assumpsit. 
2.  That  the  defendant  assigned  two  notes, 
one  of  which  is  the  note  in  the  declaration, 
to  Robert  T.  Hooe  &  Co. ;  who  agreed,  in 
writing,  that,  if  the  said  notes  should  be 
protested,  they  would  not  apply  to  the  de- 
fendant for  payment,  until  Nicolson  and 
Moulder  had  been  pursued  to  judgment,  and 
found  insuflQcient  to  discharge  the  same. 
That  Nicolson  and  Moulder  had  not  been 
found  insufficient;  and  that  Nicolson  was 
possessed  of  estate  enough  to  satisfy  the 
notes. 

The  plaintiff  replied  generally  to  the  first 
plea ;  but,  to  the  second,  he  averred,  that 
Nicolson  had  been  found  insufficient;  and 
had  not,  at  the  time  when  the  plaintiff  ob- 
tained judgment  against  him  on  the  said 
notes,  property  sufficient  to  discharge  the 
notes,  and  satisfy  the  judgment.  The  de- 
fendant took  issue  upon  both  replications; 
and,  upon  the  trial  of  the  cause,  filed  two 
bills  of  exception  to  the  court's  opinion. 
The  first  stated.  That  the  plaintiff  offered, 
in  evidence,  the  record  of  a  judgment,  in 
the  supreme  court  of  Pennsylvania,  against 
Nicolson,  in  a  suit  brought,  by  R.  T.  Hooe, 
upon  two  notes ;  one  of  them  being  of  the 
same  tenor,  date  and  sum,  as  that  declared 
on,  in  the  present  suit;  and  containing  a 
writ  of  fieri  facias  against  the  goods  and 
chattels,  lands  and  tenements,  of  Nicolson, 
with  a  return  of  nulla  bona,  and  capias  ad 
satisfaciendum;  to  which  non  est  inventus 
was  return^.  That  the  defendant  objected 
to  the  introduction  of  the  evidence,  as  the 
suit  had  been  founded  on  two  notes  payable 
to  William  Moulder,  junr.,  and  assigned, 
by  him,  to  Robert  T.  Hooe;  without  men- 
tioning any  assignment  by  Moulder  to  Wil- 
son, and  by  Wilson  to  the  plaintiff.  But 
that  the  court  "gave  it  as  their  opinion, 
that  the  record  aforesaid  was  proper  evi- 
dence to  be  submitted  tu  the  jury  in  this 
cause."  The  second  bill  of  exceptions 
stated.  That  the  defendant  produced,  in 
evidence,    the    written    agreement    afore- 


said,     between     him      and      Robert 

63  *T.    Hooe   &   Co.,   signed  by   R.    T. 
Hooe  A  Co.,  and   purporting  that  the 

latter  had  sold,  to  Wilson,  sixteen  pipes  of 
wine  for  ;f  1200,  and  had  received  in  pay- 
ment two  notes  (one  of  which  was  that  in 
the  declaration  mentioned)  of  Nicolson, 
payable  to  Moulder,  and  endorsd  by  him  to 
Wilson :  and  that  Robert  T.  Hooe  &  Co. 
would  not,  in  case  the  said  notes  were  pro- 
tested, apply  to  Wilson  for  payment,  until 
they  had  obtained  judgment  against  Nicol- 
son and  Moulder,  and  found  them  insuffi- 
cient to  discharge  the  same;  but  if  Moulder 
did  not  reside  in  Philadelphia,  they  were 
not  to  be  under  any  obligation  to  issue  a 
writ,  or  execution,  against  him.  That 
both  the  said  notes  were  endorsed  in  blank 
by  the  defendant.  That  the  plaintiff's  at- 
torney filled  up  that,  on  which  the  present 
suit  is  brought,  in  court,  at  the  trial  of  the 
cause.  And  that  the  court  *^gave  it  as 
their  opinion,  that  the  blank  assignment, 
filled  up  as  aforesaid,  conveyed  to  the  plain- 
tiff a  right  to  maintain  the  present  action." 
Verdict  and  judgment  for  the  plaintiff. 

The  clerk  certified  that  the  following 
papers  were  filed  as  evidence  in  the  cause, 
viz:  1.  The  note  on  which  the  suit  was 
brought,  with  its  endorsements;  the  protest 
for  nonpayment;  and  the  Pennsylvania 
record  in  the  suit  against  Nicolson.  2.  A 
similar  Pennsylvania  record  in  a  suit 
against  Moulder,  upon  the  other  note;  ex- 
cept that  there  was  no  writ  of  fieri  facias, 
but  a  ca.  sa.  only ;  with  a  return  of  cepi 
corpus,  a  committitur,  and  a  discharge  of 
Moulder  as  an  Insolvent  debtor,upon  his  giv- 
ing up  his  effects  for  the  benefit  of  his  cred- 
itors. 3.  The  written  agreement  between 
the  defendant  and  Robert  T.  Hooe  A  Co. 
4.  A  letter  from  Wilson  to  Robert  T.  Hooe  A 
Co.,  refusing  to  pay,  until  further  proceed- 
ings were  had  against  Nicolson ;  whom,  it 
alleged,  they  had  not  pursued  far  enough : 
but  that  a  ca.  sa.  should  be  issued, and  proper 
steps  taken  against  the  bail. 

The  district  court   reversed  the  judgment 
of   the  hustings  court;  i^nd  awarded  a  new 
trial.     From   which   judgment   Wilson    ap- 
pealed to  the  court  of  appeals. 

64  *Botts,  Williams,  and  Call,    for  the 
appellants.     The   plaintiff  might  sue 

in  his  own  name;  because  the  defendant, 
by  the  blank  endorsement,  agreed  to  give 
general  currency  to  the  note ;  which  enabled 
the  holder  to  fill  up  the  assignment,  and 
demand  payment  of  the  money  either  be- 
fore, or  at  the  time  of  trying  the  cause. 
Com.  Rep.  311;  1  Vin.  Sup.  557;  Kyd's 
Bills,  59.  The  agreement  with  Hooe  A  Co., 
did  not  restrict  the  negotiability  of  the 
note ;  for  it  was  not  attached  to  the  assign- 
ment; but  was  a  collateral  act,  performed 
afterwards,  and  expressive  of  no  more  than 
the  law  would  have  implied.  Besides,  the 
bill  of  exceptions  does  not  affect  to  state 
the  whole  evidence ;  and  there  might  have 
been  other  proof  of  the  transfer.  The  court 
did  not  decide  upon  the  effect  of  the  papers ; 
but  that  they  were  admissible  evidence; 
which  was  correct :  for  suits  ha  vine;'  been 
actually  brought,  the  form  was  unimpor- 
tant, as  the  only  purpose  of  a  suit  is  to  as- 
certain the  insolvency;  which   may   be   as 
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effectually  done  bj  one  form  as  another. 
Mennis  v.  Pollard,  1  Call,  226.  But,  if  this 
were  not  so,  the  assignment  and  record 
were  evidence  upon  the  money  counts.  2 
Wash.  230;  1  Call,  125.  The  point  as  to 
due  diligence  does  not  occur;  for  the  only 
questions  raised,  upon  the  bills  of  excep- 
tion, were.  Whether  the  plaintiff  could  sue 
in  his  own  name ;  fill  up  the  blank  endorse- 
ment; and  give  the  Pennsylvania  record  in 
evidence?  But,  if  that  point  could  be  dis- 
cussed, the  record  shews  that  proper  dili- 
gence was  used.     1  Call,  114. 

Lee  and  Wickham,  contra.  The  Penn- 
sylvania record  does  not  prove  that  Nicol- 
son  was  unable  to  pay;  and  there  is  a 
variance  between  the  note  in  that  record, 
and  that  declared  on  in  the  present  suit.  It 
ought  to  have  been  stated  that  Hooe  &  Co. 
had  brought  suit  as  assignees  of  Wilson; 
for  otherwise  the  allegata  et  probata  could 
not  agree,  as  it  did  not  appear  by  any 
averment  in  the  declaration,  that  the  suit 
in  Pennsylvania  was  deduced  through  the 
same  parties,  and  upon  the  same  note. 
65  Gilb.  L.  Evid.  29,  62;  2  Bac.  'Ab. 
615 ;  Bull.  Nis.  Pr.  231 ;  1  Call,  487. 
It  is  not  like  the  case  of  Mennis  v.  Pollard, 
because,  there  the  averment  was,  that  the 
note  itself  had  been  sued  upon.  Hooe  did 
not  pursue  Nicolson  far  enough :  for  it  was 
not  sufficient  to  send  a  fieri  facias,  and  a 
capias  ad  satisfaciendum  into  one  county; 
but  steps  ought  to  have  been  taken  against 
the  bail.  The  assignment  was  to  Hooe  & 
Co. ;  and  therefore  Hooe,  only,  could  neither 
assign,  nor  sue  upon  the  note.  The  special 
contract  restrained  the  negotiability  of  the 
note,  and  made  it  no  longer  assignable.  2 
Dougl.  637.  Neither  count  is  supported  by 
the  evidence:  Not  the  first;  because  the 
contract  is  not  stated  with  precision,  2 
Dougl.  679 ;  1  Esp.  32,  133 :  Not  the  second ; 
because  the  assignment  was  for  wine,  and 
not  for  money.  6  Term  Kep.  327.  The 
first  count  is  defective,  too,  in  not  stating 
a  demand  upon  Moulder,  and  a  refusal,  on 
his  part,  to  pay;  and  that  suits  had  been 
brought  against  him  and  Nicolson,  and  the 
necessary  proceedings  had,  to  ascertain 
their  insolvency ;  which  was  absolutely 
necessary,  in  order  to  found  a  right  of 
action  in  the  plaintiff.  1  Call,  83 ;  5  Com. 
Dig.  55;  8  Co.  120.  (b).  Nor  was  the  evi- 
dence sufficient  upon  the  money  count,  un- 
less the  declaration  had  somewhere  stated 
a  prior  suit.  Overton  v.  Hudson,  2  Wash. 
172 ;  Wood  v.  Luttrel,  1  Call,  232.  The  pre- 
sumption is,  that  it  is  not  the  same  note 
that  was  sued  upon  in  Pennsylvania;  for 
it  appears  that  the  original  was  before  the 
court  of  hustings  in  Alexandria;  which 
could  not  have  happened,  if  the  suit  in 
Pennsylvania  had  been  jfounded  upon  it; 
because  it  would  have  been  retained  in  the 
court  where  it  was  brought. 

The  appellant's  counsel  in  reply.  The 
argument,  that,  if  it  had  been  the  same 
note,  it  would  have  remained  in  the  Penn- 
sylvania court,  is  not  correct.  For  in  Eng- 
land they  never  file  the  specialty;  but 
ascertain  the  identity  by  proof  aliunde :  And 
the  same  practice  probably  obtains  in 
Pennsylvania.  But  whether  it  be  so,  or 
not,  is  immaterial,  as  the  note  produced 
agreed    with    that     declared    on    in    both 


66  ^courts :  and  the  identity  was  probably 
established  by  parol  testimony.     The 

money  count  covered  the  evidence.  For 
the  whole  question  was.  Whether  the  de- 
fendant had  become  liable  to  pay  the 
money?  And  that  was  to  depend  upon 
proof  that  proper  steps  had  been  pursued 
against  the  maker  and  endorser.  Of  course, 
it  was  right  to  receive  the  testimony,  which 
established,  that  the  necessary  proceedings 
had  taken  place,  and  supported  the  count. 
For  although  a  suit  ^as  lequisite,  it  was 
not  necessary  to  state  in  the  declaration 
that  it  had  been  brought;  because  it  is  like 
a  protest  which  is  necessary  to  be  made, 
but  need  not  be  averred  in  an  action  on  the 
case.  2  Rich.  Pract.  K.  B.  146.  The  cases 
of  Overton  v.  Hudson,  and  Wood  v.  Luttrel, 
do  not  apply;  for  the  special  count  was 
sufficiently  certain  to  apprize  the  defendant 
of  the  cause  of  action. 

Cur.  adv.  vult. 

TUCKER,  Judge.  The  case  was  shortly 
this: 

Wilson  purchased  sixteen  pipes  of  Madeira 
wine  for  ;f  1200,  of  R.  T.  Hooe  &  Co. ;  for 
which  he  paid  them  two  notes  of  $2000 
each,  drawn  by  John  Nicolson  of  Philadel- 
phia, payable  to  William  Moulder,  junr., 
and  endorsed  by  him,  and  afterwards  en- 
dorsed in  blank  by  Wilson ;  upon  which  R. 
T.  Hooe  &  Co.  signed  the  following  instru- 
ment: 

'^  Whereas  we  have  sold  unto  William 
Wilson  16  pipes  of  Madeira  wine  for  the 
sum  of  ;f  1200,  and  have  received  from  him, 
in  payment,  two  notes  of  John  Nicolson *s 
for  S2000  each,  dated  19th  Sept.  1795,  at 
twelve  months  date,  payable  to  Moulder,  jr. 
and  endorsed  by  him  and  William  Wilson : 
Now  we  hereby  agree,  that  in  case  the  said 
notes  are  protested  for  nonpayment,  we 
will  not  apply  to,  or  call  on  the  said  W. 
Wilson  for  payment,  until  after  we  get 
judgment  against  the  said  Nicolson  and 
Moulder,  and  they  are  found  insufficient  to 
discharge  the  same.  N.  B.  It  is  under- 
stood, that  if  Moulder  does  not  reside  in 
Philadelphia,  we  will  not  be  obliged  to 
issue  a  writ,  or  execution,  against  him. 
(Signed),  R.  T.  Hooe  &  Co." 

67  *The  note  which  is  spread  upon  the 
record  by  demanding  oyer  of  it,  is  in 

these  words,  and  with  the  following  en- 
dorsements: 

**Phila.  Sept.  19,  1795.  Twelve  months 
after  date  I  promise  to  pay  W.  Moulder,  jr. 
or  order  S2000  for  value  received.  John 
Nicolson."  ' 'Endorsed,  W.  Moulder,  jr. 
W.  Wilson,  R.  T.  Hooe,"  (omitting  the 
word  Co.  or  company. ) 

The  note  not  having  been  paid,  by  either 
Nicolson  or  Moulder,  suit  was  brought 
thereon  in  Alexandria  hustings  court; 
where  the  plaintiff  had  judgment;  and  on 
an  appeal  to  the  district  court  at  Dumfries 
that  judgment  was  reversed,  and  thereupon 
an  appeal  was  taken  to  this  court. 

There  are  two  counts  in    the  declaration. 

The  first  count  states  the  making  of  the 
note,  and  the  several  endorsements,  in  the 
usual  form ;  and  then  proceeds  thus :  And 
the  said  plaintiff  in  fact  says,  that  after 
the  said  assignment  so  made,  and  at  the 
expiration  of  the  said  twelve  months  in  the 
same    note   mentioned,   to  wit :  on  the  19th 
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of  Sept.  17%,  (not  saying  where,)  the  said 
plaintiff  shewed  the  said  note  and  the  en- 
dorsement to  the  said  John  Nicolson,  and 
then  and  there  requested  him  to  pay  the 
contents,  &c.,  but  the  said  John  Nicolson 
then  and  there  refused  to  pay  the  same: 
whereof  the  defendant,  afterwards,  to  wit: 
the  day  and  year  aforesaid,  at  Alexandria 
aforesaid,  had  notice.  By  reason  whereof, 
and  of  the  act  of  assembly  in  such  cases 
made,  an  action  accrued  to  the  plaintiff,  Ac, 

The  second  count  is  for  money  had  and 
received  to  the  plaintiff's  use. 

The  defendant  pleaded  four  several  pleas : 
which,  as  there  is  no  distinction  made  in 
the  pleas,  must  be  taken  as  going  to  both 
counts  in  the  declaration. 

1.  Non  assumpsit;  on  which  issue  is 
taken. 

-  2.  For  further  plea,  by  protestation,  that 
he  never  did  assign  the  note  in  the  decla- 
ration mentioned  to  the  said  R.  T.  Hooe, 
the  plaintiff,  he  saith,  that,  on  the  18th  of 
June,  1796,  at  the  town,  &c.  he  as- 
68  signed  two  notes  to  R.  T.  *Hooe  & 
Co. ;  one  of  which  is  the  note  in  the 
declaration  mentioned,  who  then  and  there 
agreed  in  writing,  that  in  case  the  said 
notes  should  be  protested,  &c.  (as  in  the 
agreement,)  which  agreement,  signed  by 
the  said  R.  T.  Hooe  &  Co.  he  brings  here 
into  court,  &c.,  and  concludes  with  travers- 
ing the  assignment  to  the  plaintiff. 

To  this  plea,  the  plaintiff  replies,  that  he 
did  assign  the  note,  in  the  declaration 
mentioned,  to  the  plaintiff;  and  concludes 
with  tendering  an  issue,  which  the  defend- 
ant joins :  No  notice  being  taken  of  that 
part  of  the  plea  which  alleges  the  assign- 
ment to  R.  T.  Hooe  &  Co. ;  and  their  agree- 
ment in  consequence  thereof. 

3.  Plea,  *' That  Nicolson  (not  mentioning 
Moulder)  has  not  been  found  insufiicient  to 
discharge  the  said  notes  in  the  agreement 
aforesaid  (which  is  not  recited  in  the  plea) 
mentioned.'* 

To  this  plea  the  plaintiff  replies,  That 
the  said  Nicolson  has  been  found  insufiS- 
cient  to  discharge  the  notes  in  the  defend- 
ant's said  plea,  in  pleading  mentioned; 
and  tender  an  issue,  which  the  defendant 
joins. 

4.  Plea,  That  the  said  John  Nicolson  was 
possessed,  and  still  is  possessed,  of  an 
estate  of  greater  value,  than  is  sufficient  to 
discharge  the  amount  of  the  aforesaid  two 
notes  assigned,  by  him,  as  aforesaid,  (this 
aforesaid  must  refer  to  the  matter  contained 
in  the  second  plea,  there  being  no  mention 
of  these  notes  in  any  other  place)  to  the 
said  R.  T.  Hooe  A  Co. ;  and  this  he  is 
ready  to  verify. 

To  this  plea,  the  plaintiff  replies.  That, 
at  the  time  he  obtained  judgment  against 
Nicolson,  on  the  said  two  notes  in  the  de- 
fendant's pleading  mentioned,  the  said 
Nicolson  had  not  property  sufficient  to  dis- 
charge the  amount  of  the  aforesaid  two 
notes  (not  saying,  or  either  of  them), 
whereof  satisfaction  of  the  plaintiff's  judg- 
ment, against  him,  could  be  obtained ;  and 
upon  this  also  tenders  an  issue,  which  is 
joined  by  the  defendant. 

From  this  short  view  of  the  pleadings  in 
this   cause,    it   will  appear  that  the  issues 


joined   upon    the   second,    third  and  fonrth 
pleas  are  perfectly  immaterial. 

69  *For  the  issue  joined  upon  the  first 
plea  is  wholly  confined  to  the  traverse, 

which  is  of  the  assignment  only,  leaving 
the  matter  of  the  agreement,  which  was 
pleaded  in  bar  to  the  declaration,  wholly 
unanswered.  Now  the  matter  of  the  as- 
signment does  not  go  to  the  whole  cause  of 
action :  lor  although  it  should  be  found  that 
the  defendant  did  assign  the  note  to  the 
plaintiff,  yet  unless  it  were  also  found  that 
the  note  was  not  paid,  (which  is  not  put  in 
issue  upon  the  traverse  only,)  the  defend- 
ant would  not  be  liable  to  judgment  upon 
that  issue  only,  though  found  against  him. 
Now  an  issue  to  be  material  must  answer 
the  whole  action;  but,  as  this  answers  only 
to  part,  and  not  to  the  whole  matter  in  con- 
test, that  issue  is  immaterial. 

The  third  plea  is  clearly  bad ;  but  the 
plaintiff  has  done  all  he  could  io  help  it. 
For,  as  this  plea  does  not  set  forth  the 
agreement,  as  it  ought  to  have  done,  what 
is  said  in  it  respecting  the  notes  in  the 
agreement  mentioned,  is  wholly  unintel- 
ligible. The  plaintiff  however  admits  he 
did  understand,  by  answering  as  to  the  said 
notes  in  the  agreement  aforesaid  mentioned. 

The  question.  Whether  Nicolson  had  been 
found  insufficient  to  discharge  these  notes 
(which  notes  are  not  mentioned  or  described 
in  this  plea)  and  the  issue  thereupon  joined 
is  therefore  wholly  immaterial.  For  al- 
though the  issue  should  have  been  found 
for  the  defendant,  and  that  Nicolson  might 
not  have  been  found  insufficient  to  dis- 
charge both  notes;  yet  if,  upon  proper 
pleadings,  he  had  been  found  insufficient 
to  discharge  that  note  upon  which  the  suit 
is  brought,  it  would  have  been  enough. 

But  if  this  plea  be  considered  as  having 
the  agreement  engrafted  upon  it,  which  I 
cannot  conceive,  still  the  issue  would  be 
immaterial ;  for  the  agreement  relates  both 
to  the  insufficiency  of  Nicolson,  and 
Moulder,  before  the  plaintiff  could  sue. 
But  here  no  notice  is  taken  of  Moulder  in 
the  plea. 

The  same  observations  will  apply  to  the 
fourth  plea ;  and  the  replication  and  issue 
thereupon  joined;  and  will  equally  prove 
that  issue  to  have  been  immaterial. 

70  *The  cause  then  rests  wholly  upon 
the    plea   of   non   assumpsit,  and  the 

issues  joined  upon  it. 

On  the  trial  the  plaintiff  produced,  in 
evidence,  to  the  jury,  the  records  in  two 
different  suits  in  Pennsylvania,  one  against 
Nicolson,  the  other  against  Moulder.  The 
first  of  these,  that  against  Nicolson,  al- 
leges, that  on  the  19th  of  September,  1795, 
he  made  two  certain  notes  in  writing;  by 
each  of  which,  he  promised  to  pay  to  the 
said  William  Moulder,  or  order,  twelve 
months  after  date,  $2000,  for  value  received. 
That  Moulder  endorsed  them,  and  thereby 
appointed  the  contents  to  be  paid  to  R.  T. 
Hooe  for  value  received :  of  which  premises, 
the  said  Nicolson  afterwards,  and  after  the 
said  twelve  months,  had  notice,  &c.  In 
which  suit  there  was  a  judgment;  a  writ  of 
fi.  fa.  returned  nulla  bona;  and  afterwards 
two  writs  of  ca.  sa.  which  were  returned 
non  est  inventus. 


6  CALL 


HOOB  V,  WlI,SON. 


71-73 


No  bail  appears  to  have  been  required^  or 
taken  in  the  suit. 

The  proceedings  in  .  the  suit  against 
Moulder  were,  mutatis  mutandis,  the  same. 
A  ca.  sa.  against  his  body,  a  cepi  corpus, 
and  a  committitur  returned.  ^  After  which 
there  was  a  petition  by  him  for  a  discharge 
under  the  acts  of  insolvency ;  and  the  dis- 
charge allowed  December  29th,  1797. 

To  the  former  of  these  records,  the  defend- 
ant, upon  the  trial,  objected,  that  it  should 
not  be  permitted  to  be  read  to  the  jury, 
*'upon  the  ground,  that  the  proceedings 
mentioned  therein  were  in  a  suit  on  two 
notes,  which  the  record  itself  proves  to  have 
been  payable  to  W.  Moulder,  junr.,  and  by 
him  assigned  and  passed  to  R.  T.  Hooe,  the 
plaintiff;  which  notes,  or  either  of  them, 
do  not  appear  by  the  said  record  to  have 
been  assigned  to  the  defendant,  W.  Wilson, 
or,  by  the  said  William,  to  the  plaintiff. 
But  the  court  permitted  the  record  to  go  to 
the  jury.  And  the  defendant  tendered  a  bill 
of  exceptions,  which  was  allowed." 

And,  on  the  other  hand,  the  defendant 
produced  the  agreement  between  himself  and 
R.  T.  Hooe  &  Co.  And  that  one  of  the 
said  notes,  being  the  same  in  the  declara- 
tion mentioned,  was  endorsed,  in  blank,  by 
the  defendant;  which  blank  endorsement 
was,  on  the  6th  December,  1799,  filled 
71  *up,  by  the  plaintiff's  attorney,  in 
court;  and  made  thereby  payable  to 
the  plaintiff.  And  the  counsel  for  the  de- 
fendant prayed  the  opinion  of  the  court. 
Whether  the  %aid  blank  assignment,  filled 
up  as  aforesaid,  transferred  to  the  plaintiff 
a  title  or  interest  to  the  said  note,  sufficient 
to  enable  him  to  maintain  his  action?  And 
the  court  giving  an  opinion  in  the  affirma- 
tive, the  defendant  tendered  another  bill  of 
exceptions,  &c. 

Verdict  and  judgment  for  the  plaintiff. 

I  shall  now  consider  the  applicability  of 
this  evidence  to  the  issue  of  non  assumpsit, 
(the  others  being  immaterial  issues,  as  I 
have  already  mentioned,)  upon  the  first 
count. 

The  first  count,  as  we  have  seen,  states  a 
note  made  by  Nicolson,  and  payable  to 
Moulder ;  an  assignment  by  Moulder  to  Wil- 
son ;  and  a  further  assignment  by  Wilson  to 
the  plaintiff,  R.  T.  Hooe. 

The  circumstances  which  it  is  incumbent 
on  the  plaintiff  to  prove  in  order  to  sustain 
his  action  are, 

1.  That  a  note  of  that  particular  descrip- 
tion was  assigned  to  him  by  Wilson. 

2.  That  that  note  was  not  paid  by  Nicol- 
son, although  due  diligence  may  have  been 
used  to  obtain  payment. 

3.  That  due  notice,  that  it  was  not  so 
paid,  was  given  to  Wilson ;  and  that,  after 
such  notice,  (which  may  be  by  Commencing 
the  suit,)  he  had  not  paid  the  same. 

As  to  the  first  point.  The  plaintiff  must 
recover  secundum  allegata  et  probata.  In 
setting  out  his  claim  against  the  defend- 
ant, he  must  take  care  to  state  the  ground 
and  foundation  of  his  action,  so  that  there 
can  be  no  doubt  about  it,  in  the  breast  of 
the  jury.  He  has  done  so,  by  producing  to 
the  jury  a  note  of  a  description  perfectly 
corresponding  with  that  in  the  declaration, 
so  as  to  leave  no  doubt  concerning  its 
identity.      The   endorsements    agree    with 


the  allegata  in  the  declaration ;  and  the 
filling  up  the  blank,  at  the  bar,  is  every 
day's  practice. 

As  to  the  second  point.     He   is   to    prove 
that   the   note   was   not   paid  by  Nicolson, 
although  due  diligence  may  have  been  used 
to  obtain  payment. 

72  *If  it  had  been  a  bill  of  exchange, 
instead  of  a  promissory  note,  a  pro- 
test for  nonpayment,  upon  presentation 
and  demand,  when  it  became  due,  would 
have  been  sufficient  and  conclusive  evidence 
to  charge  the  defendant. 

But  the  case  of  Lee  v.  Love,  1  Call,  497, 
(unless  the  court  should  incline  to  recon- 
sider the  principles  upon  which  that  case 
was  determined,)  shews  that,  in  the  case 
of  a  promissory  note,  it  is  necessary  to 
shew  due  diligence  by  bringing  suit  against 
the  maker;  and  a  failure  upon  his  part, 
notwithstanding  such  diligence  was  used, 
before  the  endorser  is  liable  to  the  action 
of  an  endorsee. 

The  question  then  is,  hath  such  due  dili- 
gence been  offered  to  the  jury,  by  the 
record  stated  in  the  first  bill  of  exceptions? 

Whenever  the  evidence  requisite  to  sup- 
port the  gist  of  an  action  must  be  matter 
of  record,  the  record  offered  in  evidence 
for  that  purpose  must  be  certain  to  every 
intent.  Otherwise,  there  might  be  an  hun- 
dred, or  a  thousand  different  recoveries, 
against  different  defendants,  upon  the  same 
evidence. 

In  the  present  case,  the  evidence  to  sup- 
port the  gist  of  the  action  against  Wilson, 
(the  use  of  due  diligence  against  Nicolson, 
by  suit  brought  upon  this  note,)  must  be 
matter  of  record.  Nothing  but  the  record, 
where  a  suit  hath  been  actually  brought, 
will  afford  this  evidence;  and  that  record, 
when  produced,  must  contain  certainty  to 
every  intent. 

The  note,  described  in  the  declaration,  is 
a  note  drawn  by  Nicolson  in  favour  of 
Moulder,  endorsed  by  Moulder  to  Wilson, 
and  by  Wilson  endorsed  over  to  R.  T. 
Hooe,  the  plaintiff. 

The  notes,  described  in  the  record,  im- 
port to  be  notes  of  the  same  tenor  and  date, 
drawn  by  Nicolson  in  favour  of  Moulder, 
and  b3'  Moulder  endorsed,  and  directed  to 
be  paid  to  R.  T.  Hooe,  the  plaintiff,  Wil- 
son's name  not  appearing  in  the  record. 

But  it  is  said,  that  the  correspondence  of 
the  sums,  dates  and  times  of  payment  men- 
tioned   in    these    notes,    proves  them 

73  *to  be  the  same  notes.     They  may  be 
the  same    notes:     but    the    proof    of 

identity  consists  in  a  perfect  agreement  ip 
every  part,  so  that  no  circumstance  can  be 
selected,  in  which  there  is  not  a  perfect 
coincidence  and  correspondence. 

Now  a  note  endorsed  by  Moulder,  and 
made  payable  to  R.  T.  Hooe,  cannot,  with- 
out a  solecism,  be  supposed  to  be  the  iden- 
tical note  which  he  had  endorsed  and  made 
payable  to  Wilson,  unless  we  suppose  that 
one,  or  other,  of  these  endorsements  had 
been  first  cancelled,  and  then  endorsed 
anew:  Which  would  put  ^n  end  to  a  privity 
between  the  holder  of  the  note,  and  the 
person  whose  name  was  stricken  out. 

The  proof,  then,  arising  from  the  record 
does  not    indicate    them    to    be   the  same 
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notes.     On  the   contrary,  it  would  indicate 
that  they  were  separate  and  distinct  notes. 

If  notwithstanding  what  I  have  said,  it 
be  supposed,  that  the  identity  of  the  note 
on  which  the  suit  is  now  brought  with  that 
in  the  record  is  manifest,  I  will  ask,  which 
of  the  notes  in  the  Pennsylvania  records 
mentioned,  is  the  identical  note  upon  which 
this  suit  is  brought.  For  both  cannot  be 
this  identical  and  individual  note  shewn 
to  the  jury  to  support  the  action  against 
Wilson. 

The  correspondence  between  the  sums, 
dates  and  time  of  payment  therefore  does 
not  prove  the  identity;  since  the  record 
from  Pennsylvania  shews,  that  there  were 
two  notes,  of  the  same  tenor  and  date,  be- 
fore the  jury  in  that  case,  and  here  is  only 
one  note,  in  the  cause  now  before  us.  If 
there  were  two  such  notes,  there  might 
have  been  two  hundred;  and  the  endorse- 
ments upon  ithose  two  hundred  (or  even  two 
thousand)  may  be  as  various,  as  between 
the  one  offered  in  evidence,  and  those  men- 
tioned in  the  Pennsylvania  record. 

Here,  then,  is  not  certainty  to  a  common 
intent;  much  less  certainty  to  every  in- 
tent. 

Upon  this  count,  then,  the  plaintiff  can- 
not recover.  Is  he  better  entitled  to  recover 
upon   the   second  count  for  money  had  and 

received? 
74  *Upon    that   count    he    cannot    re- 

cover, unless  he  be  ex  aequo  et  bono 
entitled  to  recover  upon  the  whole  circum- 
stances of  the  case.  Upon  this  count,  the 
whole  case  is  to  be  made  out  at  the  trial, 
by  the  evidence  on  both  sides.  2  Burr. 
1010. 

Upon  this  count  then  he  cannot  recover, 
unless  he  has  done  all  that  the  law  requires 
him  to  do,  in  order  to  charge  the  defend- 
ant. 

It  is  in  evidence,  from  the  bill  of  excep- 
tions, that  in  order  to  make  out  his  case  at 
the  trial,  he  thought  it  necessary  to  pro- 
duce the  Pennsylvania  record  to  the  jury. 

The  exception,  taken  to  that  evidence, 
proves  that  it  ought  not  to  have  been  per- 
mitted to  go  to  the  jury  upon  that  count, 
because  it  states,  that  the  notes,  in  that 
record  mentioned,  or  either  of  them,  do 
not  appear  to  have  been  assigned  to  the 
defendant,  W.  Wilson,  or  by  the  said  Wil- 
son to  the  plaintiff.  Unless  it  did  so  ap- 
pear, the  plaintiff,  ex  aequo  et  bono,  had 
no  right  to  recover  against  Wilson. 

But,  by  admitting  this  evidence  to  go  to 
the  jury,  they  may  have  been  influenced 
in  finding  their  verdict. 

Illegal  or  improper  evidence,  however 
unimportant  it  may  be  to  the  cause,  ought 
not  be  confided  to  the  jury.     2  Wash.  281. 

This  evidence  was  improper.  It  was  not 
unimportant,  being  offered  in  support  of 
the  very  gist  of  the  action.  It  was  per- 
mitted to  go  to  the  jury ;  and  may  have  had 
such  an  influence  on  their  minds  as  to  mis- 
lead them. 

I  am  therefore  of  opinion  that  the  county 
court  erred  in  admitting  it;  and  that  the 
judgment  of  the  district  court,  reversing 
it  for  that  cause,  ought  to  be  affirmed. 

ROANC,  Judge.  The  second  bill  of 
exceptions  shews.  That  the  defendant 
proved    he  had  assigned  the  note    in    ques- 


tion to  the  firm  of  R.  T.  Hooe  &  Co.  (con- 
sisting of  three  persons)  by  a  special 
agreement  in  these  words:  ** Whereas  we 
have  sold  unto  William  Wilson  sixteen 
pipes  of  Maderia  wine  for  the  sum  of 
twelve  hundred  pounds,  and  have  received, 
from  him   in  payment,    two  notes  of 

75  John    Nicol8on*s,    *for    two  thousand 
dollars   each,    dated    19th  September, 

1795,  at  twelve  months  date,  to  William 
Moulder,  junr.,  and  endorsed  by  him  and 
William  Wilson :  Now  we  hereby  agree 
that,  in  case  the  said  notes  are  protested 
for  non-payment,  we  will  not  apply  to,  or 
call  on,  the  said  William  Wilson  for  pay- 
ment, until  after  we  get  judgment  against 
the  said  Nicolson  and  Moulder,  and  they 
are  found  insufficient  to  discharge  the 
same.  Given  under  our  hands  this  fifteenth 
day  of  June  17%.  N.  B.  It  is  understood 
that,  if  Moulder  does  not  reside  in  Phila- 
delphia, we  will  not  be  obliged  to  issue  a 
writ,  or  execution,  against  him.  R.  T. 
Hooe  &  Co.'*  That  the  said  note  being 
endorsed  in  blank  was  filled  up,  by  the 
plaintiff's  attorney,  in  court  on  the  trial, 
and  made  payable  to  the  plaintiff.  That 
the  opinion  of  the  court  was  prayed. 
Whether  this  assignment  transferred,  to 
him,  a  title  to  bring  the  action :  and  that 
the  court  adjudged  it  did. 

R.  T.  Hooe  being  as  distinct  from  R.  T. 
Hooe  &  Co.  as  any  two  individuals  are 
from  each  other,  the  decision  given  yes- 
terday, in  the  case  of  Dunlop  v.  Harris, 
(ante,  16,)  is  expressly  in  point  to  shew 
that  the  action  is  not  maintainable. 

Whatever  effect  the  special  agreement 
may  have  in  the  case  in  other  points,  it 
has  none  to  shew  that  the  endorsement  was 
to  R.  T.  Hooe  immediately ;  or  to  shew  a 
privity  between  him  and  the  defendant, 
without  which  this  action  is  not  sustain- 
able. 

On  this  view  therefore,  without  going 
into  the  other  important  questions  made  in 
this  case,  I  think  that  the  judgment  of  the 
district  court  is  right  in  reversing  that  of 
the  hustings  court:  but  erroneous  in  not 
directing  judgment  to  be  entered  for  the 
defendant,  instead  of  sending  the  cause 
back  for  a  new  trial. 

FL&MING,  Judge.     As    the    writing   on 

which    this    suit    is    brought    was  a   mere 

promissory  note,  and  not  a  bill  of  exchange; 

and,    as   it  was  assigned  by  the  defendant 

to  R.  T.  Hooe  &  Co.,  and  not  to  R.  T. 

76  Hooe,  I  think  that,  according  *to  the 
decision    in   Dunlop   v.     Harris,  the 

plaintiff  could  not  support  an  action  upon 
the  note  in  his  own  name:  and.  conse- 
quently, that  the  judgment  of  the  district 
court  is  correct,  so  far  as  it  reverses  that 
of  the  hustings  court;  but  erroneous  in 
sending  the  cause  back  for  a  new  trial,  in- 
stead of  entering  a  judgment  for  the  de- 
fendant. 

CARRINGTON,  Judge.  The  first  ques- 
tion is.  Whether  Hooe  alone  could  support 
an  action  against  Wilson,  or  any  other  en- 
dorser, without  an  assignment  from  R. 
T.  Hooe  &  Co.?  And  I  think  it  x)erfectly 
clear  that  he  could  not :  for,  without  such 
assignment,  he  could  have  no  title  to  the 
note,  or  its  contents.  The  next  question 
is.  Whether  the  Pennsylvania  record  ought 
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to  have  been  admitted,  in  order  to  shew 
that  R.  T.  Hooe  &  Co.  had  used  due  dili- 
gence? And  I  think  it  could  not ;  because 
it  was  not  between  the  same  parties.  A 
third  question  is,  Whether,  after  the  name 
of  Wilson  had  been  erased  in  the  Pennsyl- 
vania suit,  it  could  be  restored  in  that 
which  was  afterwards  brought  in  the  hus- 
tings court  of  Alexandria?  And  I  think  it 
could  not  without  a  forgery.  The  fourth 
question  is.  Whether  the  special  count  in 
this  case  was  sustainable?  And  I  think  it 
was  not ;  because  it  was  contrary  to  the 
terms  of  the  written  agreement  between 
Wilson  and  R.  T.  Hooe  &  Co. 

This  view  of  the  subject  renders  it  un- 
necessary to  decide  whether  the  insolvency 
of  Nicolson  and  Moulder  is  sufficiently 
shewn ;  and  whether  due  diligence  was 
used?  But  I  will  make  a  few  observations 
upon  those  points,  as  applicable  to  cases 
in  general.  Due  diligence  and  insolvency 
may  be  shewn  several  ways.  A  suit  in 
proper  time,  with  a  return  of  nulla  bona, 
is  prima  facie  evidence  of  both ;  but  it  is 
not  conclusive:  for  the  maker  may  be 
solvent,  notwithstanding  that  return.  In 
some  cases  a  ca.  sa.  might  be  more  effectual 
that  a  fi.  fa. :  for,  although,  a  man  may 
have  no  visible  estate,  he  may  have  money, 
and  would  not  permit  himself  to  be  im- 
prisoned, rather  than  pay  the  debt.  On 
the  other  hand ;  the  return  of  nulla 
77  bona  is  not  indispensable  *in  all 
cases:  for  the  maker  may  have  ab- 
sconded, and  could  not  have  been  arrested ; 
or  he  may  have  died,  leaving  no  executor, 
or  administrator,  of  his  estate:  All  which 
would  be  proper  objects  of  enquiry  in  a 
suit  against  the  endorser.  And  there  is 
nothing  in  the  case  of  Lee  v.  Love,  1  Call, 
497,  leading  to  a  contrary  opinion :  for,  in 
that  case,  Lee  was  pressed  to  sue  the  maker 
by  Love,  who  alleged  that  there  was 
property ;  and  that  he  would  attend  to  the 
execution,  and  recover  the  money:  but  the 
other  ehose  to  consider  the  note  as  an  in- 
land bill,  although  it  was  not  so,  and  to 
bring  suit  against  Love,  without  attempt- 
ing to  recover  the  money  from  Skinker: 
Which  circumstances  put  it  out  of  his  power 
to  insist  upon  the  insolvency  of  the  maker. 
But,  as  before  remarked,  it  is  unimportant 
to  pursue  observations  of  this  kind;  be- 
cause let  the  points,  to  which  they  relate, 
be  as  they  may,  the  plaintiff  can  not  recover 
upon  the  view  I  have  taken  of  the  case  be- 
fore the  court. 

LYONS,  President.  There  may  be  cases 
in  which  a  previous  suit  would  not  be  nec- 
essary; but  upon  the  present  occasion  we 
all  agree,  that  the  plaintiff  cannot  recover; 
and  the  following  is  to  be  the  entry : 

'^The  court,  having  maturely  considered 
the  transcript  of  the  record  of  the  judg- 
ments aforesaid,  and  the  arguments  of 
counsel,  is  of  opinion  that  the  judgment 
of  the  district  court  is  erroneous.  Therefore 
it  is  considered  that  the  same  be  reversed 
and  annulled,  and  that  the  appellant  re- 
cover against  the  appellee  his  costs  by  him 
expended  in  the  prosecution  of  his  appeal 
aforesaid  here:  And  this  court  proceeding 
to  give  such  judgment  as  the  said  district 
court  ought  to  have  given,  is  of  opinion 
that  the  judgment  of  the  hustings  court  is 


also  erroneous,  in  this,  that,  as  the  note  of 
John  Nicolson  in  the  proceedings  mentioned 
was  payable  to  William  Moulder,  junr.,  who 
assigned  it  to  the  appellee,  and  he  to  Rob- 
ert T.  Hooe  8l  Co.,  the  endorsement  and 
assignment  thereof  to  the  appellant,  in  the 
manner  stated  in  the  second  bill  of  excep- 
tions   iiled   in     this    cause,    did   not 

78  convey  *a  right  to  him    to   have   or 
maintain   the  present  action  against 

the  appellee,  who  was  only  liable  to  the 
said  Robert  T.  Hooe  &  Co.,  according  to 
his  special  written  agreement  with  them ; 
and  therefore  that  judgment  ought  to  have 
been  entered  for  the  appellee.  Therefore 
it  is  further  considered,  that  the  said  judg- 
ment be  also  reversed  and  annulled;  and 
that  the  appellant  take  nothing  by  his  bill, 
but  for  his  false  clamor  be  in  mercy,  &c., 
and  the  appellee  go  thereof  without  day, 
and  recover  against  the  appellant  his  costs 
by  him  expended,  as  well  in  the  prosecu- 
tion of  his  appeal  in  the  said  district  court, 
as  about  his  defence  in  the  said  court  of 
hustings.''  

Bronaugh  &  Co.  v.  Scott. 

[April,  1804.] 

Promissory  Notes  —  Asslffoment  —  Recourse  sffslnst 
Maker— Diligence.*— It  Is  not  sufficient  for  tbe.  as- 
sicnee  of  a  promissory  note  to  brlnff  a  suit  ajralnst 
the  maker,  which  falls  on  account  of  informality 
in  the  proceedinirs ;  but  he  must  brinff  a  sufficient 
suit,  before  he  can  charsre  the  assisrnor. 

Same— 5ame— 5ame— Qaestlon  for  Jury.— liV  hat  is  due 
diligence,  is  to  be  decided  by  the  Jury. 

Bowne  &  Co.  gave  a  note  to  Fuller  in 
the  following  words:  "210  pounds,  Vir- 
ginia currency : — Sixty  days  after  date,  we 
promise  to  pay  Robert  Fuller,  junior,  or 
order,  two  hundred  and  ten  pounds,  value 
received.  Mathew  Franklin  Bowne  &  Co. 
Alexandria,  July  Sth,  1795."  This  note 
was,  two  days  afterwards,  assigned,  by 
Fuller,  to  Scott ;  and,  by  Scott,  to  the 
plaintiffs:  who,  not  having  been  able  to 
obtain  payment  from  the  makers,  brought 
the  present  action,  in  the  county  court  of 
Prince  William,  against  Scott  as  endorser 
of  the  note. 

The  declaration  contained  six  counts,  to 

wit:  1.  A  special  count  upon  the   note  and 

assignments,  with  an  allegation,   that   the 

makers    did    not    pay    upon    request 

79  after  the  note  fell  *due.     2.  Another 
count  to  the  same  effect.     3.  A  count 

for  money  had  and  received,  by  the  defend- 
ant, to  the  use  of  the  plaintiff.  4.  A 
special  count  upon  the  note  and  assign- 
ments, with  an  allegation  that  Bowne  Sl 
Co.  were  insolvent  before  the  note  fell  due. 
5.  A  count  for  money  due  for  corn  sold  by 
the  plaintiffs  to  the  defendant.  6.  A  count 
upon  a  quantum  valebat  for  corn  sold,  to 
the  defendant,  by  the  plaintiffs.  Plea,  non 
assumpsit;  and  issue. 

The  jury  found  a  special  verdict,   which 
stated,  1.    That    Bowne    &    Co.    made    the 

*ABSlirnments  —  Recourse  afrainst  Asslffnor— Dili- 
gence.—On  this  question,  the  principal  case  is  cited  in 
foot-note  to  Lee  v.  Love,  1  Call  497  :  foot-note  to  Dnn- 
lop  V.  Harris,  5  Call  16 :  foot-note  to  Hooe  v.  Wilson. 
5  Call  61  ;  foot-note  to  Barksdale  v.  Fenwick.  4  Call 
492:  Gillilanv.  Ludington,  6  W.  Vau  184:  Walker  v. 
Henry.  38  W.  Va.  108,  ill.  14  S.  E.  Rep.  448.  See 
monosrraphic  note  on  '*Bllls.  Notes  and  Checks'* 
appended  to  Archer  v.  Ward.  9  Gratt.  622 :  mono- 
graphic note  on  "Assignments"  appended  to  Rags- 
dale  T.  Hagy,  9  Gratt.  409. 
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note,  and  that  it  was  assig'ned  in  manner 
aforesaid.  2.  That  payment  was  demanded 
of  the  makers  of  the  note  on  the  16th  of 
September,  1795,  (which  was  eight  days, 
allowing  three  days  grace,  after  it  became 
due) ;  and  the  demand  not  being  complied 
with,  the  note  was  protested.  3.  That  the 
assignment  to  the  plaintiffs  was  for  value 
received  of  them  by  the  defendant.  4. 
That,  upon  the  8th  of  September,  1795,  the 
defendant  received  a  letter,  on  the  subject 
of  the  said  note,  from  the  plaintiffs;  the 
contents  of  which  letter  are  not  set  forth ; 
but  it  was  returned,  to  the  plaintiffs,  on 
the  same  day,  with  an  answer  in  these 
words:  '^Dumfries,  8th  September,  1795. 
Mr.  John  Bronaugh.  Dr.  Sir,  Your  favour 
of  this  date  per  Mr.  Waller,  I  have  duly 
received,  and  note  what  you  say  respecting 
Messrs.  Mathew  Franklin  Bowne  &  Co*s 
note  becoming  due.  I  have  detained  Mr. 
Waller  a  short  time  in  hopes  to  have  been 
able  to  have  forw*arded  you  the  report  made 
by  the  committee  of  the  situation  of  that 
house,  but  being  disappointed  in  receiving 
it  per  post  prevented  me  from  sending  it  to 
you;  but  I  am  informed,  by  my  friend, 
that  the  report  is  favourable ;  and  that  they 
will  be  enabled  to  pay  all  their  debts. 
This  yon  had  better  satisfy  youiself  about, 
and  take  such  steps  as  may  be  most  advis- 
able for  the  recovery  of  your  demand. 
With  respect,  I  remain,  dear  sir,  your  ob*t 
serv*t.  David  Wilson  Scott."  5.  That  the 
plaintiffs,  at  the  time  of  the  endorsements 
aforesaid,  and  of  the  becoming  due  of  the 
said  note,  resided  thirty-three  miles  from 
Alexandria,  near  the  post  road.  6. 
80  That,  from  the  ♦20th  of  May  to  the 
8th  of  Septen^ber,  1795,  there  were 
thirty-eight    protests  against  Bowne  &  Co. 

for  non-payments.     7.  That,  upon   the 

day  of  — ,  1796,  Bowne  &  Co.    took   the 

oath  of  insolvency  on  a  suit  that  was 
brought  in    the   county   court  of    Fairfax. 

8.  That,  upon  the day  of  March,  1796, 

as  well  as  at  the  institution  of  the  present 
suit,  Bowne  A  Co.  were  insolvent.  9. 
That  the  plaintiffs,  on  the  17th  of  Septem- 
ber, 1795,  brought  a  suit,  upon  the  note, 
against  Bowne  &  Co.  and  the  defendant 
Scott,  in  the  district  court  of  Dumfries; 
and  that  the  defendants  gave  bail,  and 
pleaded  non  assumpsit  on  the  30th  of  Octo- 
ber, 1797,  at  which  time,  the  suit  was  dis- 
continued. 

The  county  court  gave  judgment  for  the 
plaintiffs;  the  district  court  reversed  it; 
and  the  plaintiffs  appealed   to   this   court. 

Williams,  for  the  appellant.  The  assign- 
ment is  an  engagement,  on  the  part  of  the 
assignor,  that  the  assignee  shall  receive 
the  money  expressed  in  the  note.  Therefore 
the  assignee,  in  an  action  against  the  as- 
signor, has  only  to  shew  the  maker  to  be 
insolvent ;  and  the  assignor  must  then  dis- 
charge himself  by  proving  negligence  on 
the  part  of  the  assignee.  The  demand  was 
made  on  the  eighth  day  after  the  note  fell 
due;  and  suit  was  brought,  upon  the  next 
day,  against  the  assignor  and  the  maker 
of  the  note.  A  suit  is  only  necessary  in 
order  to  establish  the  insolvency ;  and  here 
it  was  sufficiently  established  without.  In 
such  a  case  a  previous  suit,  against  the 
maker  only,  would  have   been  idle.     There 


are  cases  in  which  a  prior  suit,  against  the 
original  debtor,  may  be  dispensed  with; 
and  this  is  one :  for  it  appears  that  the 
maker  had  taken  the  oath  of  an  insolvent 
debtor;  which  completely  established  his 
inability  to  pay,  and  rendered  a  suit,  for 
that  purpose,  useless.  The  possibility  of 
obtaining  bail  upon  a  suit  is  unimportant ; 
for  the  court  has  never  gone  upon  that 
ground.  Indeed  the  opinion  of  some  of  the 
judges  in  the  case  of  Barksdale  v.  Fen  wick, 
4  Call,  492,  in  this  court,  is  opposed  to 

81  such  a   doctrine;  *for    they    thought 
that  there  were  instances  in  which  a 

suit  might  be  dispensed  with.  Negligence 
is  a  fact  for  the  jury  to  decide ;  and,  if  it 
existed,  the  defendant  should  have  had  it 
found.  The  case  of  Lee  v.  Love,  1  Call, 
497,  is  not  against  the  appellant ;  for  there 
the  insolvency  was  not  shewn.  The  case 
resembles  that  of  Mennis  v.  Pollard,  1  Call, 
226,  where  the  assignee  was  not  even  a 
party  to  the  first  suit;  and  parol  evidence 
was  received  to  prove  that  the  assignor 
was  generally  reputed  to  be  insolvent. 

Lee,  contra.  The  declaration  is  bad;  for 
the  first  three  counts  do  not.  state  all  the 
matters  necessary  to  maintain  the  action; 
and  the  money  counts  are  not  supported  by 
the  evidence.  The  plaintiffs  did  not  use 
due  diligence ;  for  although  Scott*s  letter 
urged  expedition,  his  admonition  was  not 
attended  to;  but  the  action  which  was 
brought  was  misconceived  and  abandoned. 
That  the -makers  were  insolvent  in  March, 
did  not  excuse  the  necessity  of  a  suit,  any 
more  than  the  failure  to  protest  in  the  case 
of  a  bill  of  exchange.  2  Dougl.  515.  The 
period,  from  September  to  March,  was 
long ;  and  proper  diligence  might  have  pro- 
cured payment  in  the  mean  time.  The 
thirty-eight  protests  do  not  prove  the  con- 
trary ;  for  they  might  have  been  for  other 
causes  than  nonpayment.  Promissory  notes 
and  bills  of  exchange  are,  in  some  respects, 
upon  a  footing.  Williams  v.  Williams, 
Carth.  269.  And,  if  so,  the  demand  was 
delayed  too  long,  and  the  failure  to  give 
notice  of  the  nonpayment  fatal ;  for  the 
latter  was  absolutely  necessary,  in  order 
to  shew,  that  the  holder  looked  to  the  as- 
signor only,  Kyd's  Bills,  79;  a  rule  which 
was  disregarded  by  the  appellant  in  the 
joint  suit  which  he  brought ;  for  that  shewed 
he  looked  to  both.  It  was  not  necessary 
for  the  defendant  to  prove,  that  the  makers 
were  solvent;  but  the  plaintiff  ought  to 
shew  that  they  were  not  able  to  pay. 
Chitty's  Bills,  87. 

82  *Call,  on  the    same    side.     A    pre- 
vious suit  prosecuted  to  judgment  and 

execution,  with  a  return  of  nulla  bona  were 
indispensably  necessary,  as  well  by  the 
custom  of  the  country,  as  the  decisions  of 
this  court.  Mackie  v.  Davis,  2  Wash.  219; 
Lee  V.  Love,  1  Call,  497;  Mandeville  v. 
Patton,  3  Call,  9;  Barksdale  v.  Fenwick,  4 
Call,  492.  This  necessity  was  not  complied 
with;  for  the  commencement  of  a  suit, 
without  proceeding  to  judgment  and  exe- 
cution, was  as  useless  as  noting  a  bill  of 
exchange  for  nonpayment  without  proceed- 
ing to  protest  it ;  and  the  objection  is  a 
fortiori  when  the  action  was  misconceived. 
It  is  not  material  that  the  makers  were  in- 
solvent ;  for  the  great  desiderata,  the  jadp;- 
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ment  and  execution  are  wanting  and 
nothing  can  supply  their  place.  Due  dili- 
iz^ence  was  not  used;  for  the  paper  being 
negotiable  in  form,  and  customarily  treated 
as  such,  mercantile  despatch  ought  to  have 
been  observed.  Floyer  v.  Edwards,  Cowp. 
112. 

Wickham,  on  the  same  side.  The  appel- 
lant should  shew  due  diligence;  for  the 
appellee  is  not  bound  to  prove  negligence. 
What  is  due  diligence,  has  never  been  de- 
cided by  the  court.  An  early  suit  and 
execution,  however,  afford  the  only  just 
criterion,  unless  it  can  be  shewn  that  a 
judgment  could  not,  with  any  industry, 
be  obtained.  The  action  that  was  brought 
did  not  satisfy  the  necessity  of  a  suit ;  for 
if  the  law  requires  a  suit,  it  requires  that 
it  should  be  proper  as  to  form,  and  pursued 
to  execution.  The  declaration  states  that 
the  note  was  made  according  to  the  custom 
of  merchants;  and  the  whole  complexion 
of  the  case  shews  that  the  transaction  was 
mercantile;  and,  if  so,  expedition  ought  to 
have  been  used.  The  reason  why  suit 
against  the  drawee  of  a  bill  of  exchange  is 
not  necessary  before  the  assignee  can  resort 
to  a  prior  endorser,  is,  that  he  cannot  bring 
such  a  suit :  but,  in  the  case  of  a  bond  or 
note,  he  can ;  and  therefore  must.  There 
ought  to  be  a  fixed  rule;  and  there  is  none 
so  convenient  as  that  which  requires  a 
suit  and  execution.  The  insolvency 
83  ought  to  have  been  expressly  *found; 
for  the  case  stands  upon  a  special 
verdict,  and  the  court  can  intend  nothing. 
The  finding,  that  the  makers  took  the  oath 
of  insolvency  in  another  suit,  is  not  con- 
clusive proof  that  the  money  could  not  have 
been  made  by  an  early  suit  brought,  and 
prosecuted  to  judgment  and  execution  ;  for 
the  future  effects  of  the  debtors  might  have 
been  taken. 

Nicholas,  attorney  general,  in  reply. 
The  assignor  is  always  liable ;  which  does 
not  depend  upon  mercantile  principles, 
but  upon  the  common  law.  Mackie  v. 
Davis,  2  Wash.  219.  The  defendant  ought 
to  shew  that  the  plaintiff  did  not  use  due 
diligence;  for  it  is  not  the  province  of  the 
latter  to  shew  that  he  did.  It  never  has 
been  decided  that  a  return  of  nulla  bona  to 
an  execution  was  the  only  proof  of  insol- 
vency; but  it  may  be  established  by  other 
evidence.  The  suit  that  was  commenced 
was  carried  on  until  the  insolvency  was 
discovered ;  and  there  could  be  no  necessity 
to  proceed  any  further,  after  it  was  mani- 
fested. It  was  not  necessary  to  shew  that 
the  makers  were  insolvent  at  the  time  the 
note  fell  due ;  for  it  would  have  been  suffi- 
cient, if  they  appeared  to  be  so  when  judg- 
ment was  obtained;  and  finding  the 
insolvency  amounts  to  the  same  thing. 
Promissory  notes  and  bills  of  exchange 
are  not  upon  the  same  footing ;  for  the  lat- 
ter depends  upon  the  custom  of  merchants ; 
the  former  upon  the  common  law.  Chitty*s 
Bills,  166;  Norton  v.  Rose,  2  Wash.  233. 
The  only  reason  for  notice  of  nonpayment 
is,  that  the  drawer  may  have  effects  in  the 
hands  of  the  drawee,  which  he  might 
render  available ;  but  that  argument  has  no 
force  in  this  case,  as  the  makers  of  the 
note  appear  to  have  been  utterly  insolvent. 
1  T.  Rep.  408.     What  is  due  diligence  is  a 


question  of  fact;  which  must  depend  upon 
circumstances.  It. many  cases,  a  suit  would 
do  injury;  and  it  is  admitted  that,  in  some, 
it  may  not  be  necessary.  There  is  not  the 
same  necessity  for  despatch  in  the  case  of 
bonds  and  notes,  as  in  bills  of  exchange ; 
because  the  latter  relate  to  mercantile 

84  negotiations  which  require  ^despatch ; 
but  the  former  to  ordinary  transac- 
tions, in  which  punctuality  is  rarely  ex- 
pected. The  verdict  does  not  state  that 
notice  was  not  given,  nor  due  diligence 
used;  and  the  court  will  not  presume  it. 
7  Bac.  Ab.  8.  There  is  no  analogy  between 
a  judgment  and  execution :  which  must 
depend,  for  their  application,  upon  various 
contingencies :  and  bills  of  exchange,  which 
rest  upon  the  custom  of  merchants  only. 
The  cases  of  Lee  v.  Love,  and  Mandeville 
V.  Patton,  do  not  resemble  this;  because 
the  insolvency  of  the  makers  of  the  notes, 
in  those  cases,  was  not  established. 

Cur.  adv.  vult. 

TUCKER,  Judge.  The  case  was  shortly 
this: 

Mathew  Franklin  Bowne  &  Co.,  on  the 
Sth  of  July,  1795,  gave  their  note  payable 
to  Robert  Fuller,  or  order,  sixty  days  after 
date,  for  ;f210,  value  received.  This  note. 
Fuller  assigned  to  D.  W.  Scott,  the  defend- 
ant; and,  by  him,  it  was  assigned  over  to 
the  plaintiffs  Bronaugh  &.Co.  Payment 
was  demanded  of  the  drawers,  on  the  16th 
of  September,  1795;  eight  days  after  the 
note  became  due ;  and,  not  t>eing  paid,  it 
was  protested,  at  the  instance  of  Bronaugh 
&  Co.  On  the  8th  of  September,  Scott  wrote 
a  letter  to  Bronaugh  &  Co.  concerning  this 
note,  and  concludes  with  advising  them  to 
satisfy  themselves  about  the  ability  of  the 
drawers  to  pay  the  bill,  and  take  such  steps 
as  ma3'  be  most  advisable  for  recovery  of 
their  demand.  The  plaintiffs  lived  at 
Aquia,  on  the  post  road  from  Alexandria 
to  Fredericksburg.  On  the  I7th  of  Septem- 
ber, 1795,  the  plaintiffs  instituted  suit 
against  the  drawer  and  endorser,  jointly, 
(in  which  special  bail  was  entered  for 
both,)  in  the  Dumfries  district  court.  The 
proceedings  in  this  suit,  were  dilatory  on 
the  part  of  the  plaintiffs;  and,  in  October 
1797,  it  was  discontinued.  On  the  same 
day  they  sued  out  their  writ  in  this  action. 

The  special    verdict  further  finds,    that, 

between  the    20th  of  May,  1795,  (six  weeks 

before  the   date    of    the    note,)    and 

85  *the  8th    of   September,    (the  day   it 
became     due,)    thirty -eight    protests 

were  made   for   nonpayment   by    Bowne  & 

Co.     That,    on   the day  of 17%, 

Mathew  Bowne  A  Co.  took  the  oath  of  in- 
solvency, in  a  suit  instituted,  (by  whom 
does  not  appear,)  in  the  county  court  of 
Fairfax.  (These  findings  are  mere  evi- 
dence.)      And    that,    on    the   day    of 

March,  17%,  and  at  the  time  of  the  institu- 
tion of  this  suit,  to  wit,  on  the  30th  of  Oc- 
tober, 1797,  the  drawers  were  insolvent. 

If  it  should  appear  from  this  special  ver- 
dict, that  the  plaintiffs  were  not  entitled  to 
recover  against  the  defendant,  upon  the 
facts  therein  found,  it  will  be  unnecessary 
to  examine  the  pleadings. 

According  to  the  principles  which  I  have 
advanced  in  the  case  of  Hooe  v.  Wilson, 
(ante,  61,)  the  plaintiffs  must    shew,    that 
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they  have  used  due  diligence  in  order  to 
receive,  or  recover  the  money  due  upon 
this  note  from  the  drawers,  before  they  can 
resort  to  the  endorsers:  This  principle 
having  been  established  in  the  case  of  Love 
V.  Lee,  1  Call,  497. 

The  record  found  by  the  jury  does  not 
offer  such    proof. 

1.  It  does  not  shew  a  judgment.  Which  in 
the  case  of  a  suit  actually  brought  against 
the  drawer  of  a  promissory  note  is  abso- 
lutely necessary,  in  order  to  charge  the 
endorser:  And  even,  if  it  had  shewn  a  judg- 
ment, that  would  not  have  been  sufficient, 
without  shewing  an  execution  unsatisfied. 
The  bringing  the  suit,  and  taking  the 
defendant  upon  the  writ,  precludes  all  evi- 
dence of  insolvency,  arising  aliunde.  No 
supplementary  evidence,  not  apparent  in 
the  record,  can,  I  apprehend,  be  admitted 
to  supply  the  want  of  that  evidence,  which 
a  judgment  and  execution  against  the 
drawer,  returned  unsatisfied,  either  by  tak- 
ing the  goods,  lands,  or  body  of  the  defend- 
ant,   could  alone  shew. 

But,  even,  if  they  had  proceeded  to  judg- 
ment, it  might  have  been  a  question, 
Whether,  as  they  brought  a  joint  action 
against  both  drawer  and  endorser  at  the 
same  time,  such  a  judgment  could  have 
been  admitted  as  evidence  in  this  cause,  to 

charge  the  endorser  separately? 
86  *For  that  judgment,    had   the   suit 

been  prosecuted  so  far,  might,  I  pre- 
sume, have  been  pleaded  in  bar  to  this  ac- 
tion. So  that,  although  the  merits  of  the 
judgment  and  its  legality  could  not  have 
been  collaterally  decided  upon,  whilst  it  re- 
mained in  force,  yet,  if  it  could  be  pleaded 
in  bar  of  this  action,  it  would  seem  hard  to 
suppose  it  might  be  given  in  evidence  in 
support  of  it. 

But,  if  it  could  not  have  been  pleaded  in 
bar  of  this  action,  because  it  might  be 
thought  not  to  be  a  recovery  upon  the  same 
note ;  neither  could  it  be  given  in  evidence 
in  support  of  this  action,  for  the  same  rea- 
son. 

I  have  said  before,  that  the  bringing  of 
the  former  suit,  and  the  taking  the  drawer 
upon  the  writ,  precludes  all  evidence  of 
insolvency,  which  may  arise  aliunde*  And 
this  position  I  hold  to  be  correct :  for  if  the 
plaintiff  had  proceeded  to  judgment  in  that 
suit,  and  had  sued  out  execution  thereupon, 
against  the  body,  and  he  had  been  taken, 
and  discharged  under  the  insolvent  act,  this 
would  have  appeared  as  a  part  of  the  rec- 
ord :  or,  if  he  had  been  formerly  discharged 
under  the  insolvent  act  by  any  other  court, 
and  in  any  other  cause,  and  had  moved  the 
district  court  for  a  discharge  upon  that 
ground,  and  obtained  it,  this  also  would 
have  appeared  as  a  part  of  the  record. 
And,  if  the  debtor  had  been  a  bankrupt^ 
either  before  action  brought,  or  pendente 
lite;  or  even  after  judgment;  it  might, 
and  I  conceive  ought  to  have  been  apparent 
upon  the  face  of  the  record,  either  as  a 
plea  in  bar,  or  as  ground  for  his  discharge 
from  his  imprisonment,  if  taken  either  upon 
mesne  process  or  execution. 

But  it  is  urged,  that  the  insolvency  of 
the  drawers  is  positively  found  by  the  jury 
in    their  verdict   in    this   cause;  and   that 


being  so  found,  the  court   will   presume    it 
was  Suly  proved  to  them. 
The  jury  have  indeed  found,   that  on  the 

day  of  March,  17%,    Mathew  Franklin 

Bowne  &  Co.  were  insolvent.  Had  they 
even  named  a  day  (which  they  have  not 
done)  it  would  only  have  proved  their  in- 
solvency on  that  day,  but  not  on  any  other 
day,  before  or  after ;  for  the  finding 

87  of  the  *jury  is  confined   altogether  to 
a  single  day  in  March  1796.     But  not 

having  named  the  day,  that  part  of  the 
verdict  must  be  rejected  for  uncertainty, 
which  the  court  cannot  aid.  Then  again 
they  find,  that  the  drawers  were  insolvent 
at  the  institution  of  this  suit.  Now  if  we 
are  to  look  into  dates,  to  understand  this 
verdict,  we  shall  find  that  more  than  two 
years  elapsed  before  this  suit  was  brought, 
after  the  note  had  been  protested  for  non- 
payment. They  might  have  been  solvent 
the  whole  time,  from  the  day  of  the  protest 
to  the  day  of  bringing  suit  (for  I  throw  the 

finding  of  insolvency,    on    the day   of 

March,  entirely  oat  of  the  question,  by  rea- 
son of  its  uncertainty),  and  then  the  ques- 
tion would  be.  Whether  this  finding  offers 
any  excuse  for  their  not  bringing  suit 
against  the  drawers,  in  all  that  time?  For 
the  suit  which  was  brought  having  been 
discontinued,  which  implies  a  neglect  iu 
the  due  prosecution  of  it ;  it  is  as  if  it  had 
never  been  brought  at  all. 

But  it  was  insinuated,  that  the  jury  hav- 
ing found  an  insolvency  on  the day  of 

March,  17% ;  and  at  the  institution  of  this 
suit,  a  continued  insolvency  must  be  pre- 
sumed. 

It  is  a  ready  answer  to  this,  that  if  the 
jury  had  had  evidence  to  that  effect  before 
them,  it  was  very  easy  for  them  to  have 
found  the  fact  accordingly.  That  the  find- 
ing an  insolvency  on  two  different  days  is, 
at  most,  only  presumptive  evidence  of  in- 
solvency during  the  intermediate  period: 
But  this  court  cannot  decide  upon  evidence 
only  in  a  special  verdict.  And  it  was  well 
observed  at  the  bar,  in  avoidance  of  this 
presumption,  that,  in  point  of  fact,  mer- 
cantile men  are  frequently  insolvent,  and 
solvent  again  in  the  course  of  eighteen 
months.  There  is  therefore  no  foundation 
for  this  presumption  by  the  court,  on  the 
ground  that  a  man  who  is  once  insolvent 
must  continue  so. 

This  part  of  the  verdict  then  is,  to  my 
apprehension,  too  uncertain  to  be  any  aid, 
or' assistance,  to  the  plaintiff.  I  have  con- 
sidered it,  merely  because  some  stress  was 
laid  upon  it,  at  the  bar. 

88  *I  am  therefore  of  opinion  that  the 
plaintiffs  have  neither  shewn  due  dil- 
igence against  the  drawers,  before  the 
commencement  of  this  action;  nor  any 
sufficient  excuse  for  not  instituting  and 
prosecuting  a  suit,  against  them,  with 
effect:  and  therefore  that  the  judgment  of 
the  district  court  ought  to  be  affirmed. 

ROANE,  Judge.  The  general  doctrines 
on  this  subject  have  been  so  often  dis- 
cussed, and  so  fully  declared  in  this  court; 
especially  in  the  cases  of  Mackie  v.  Davis, 
and  Barksdale  v.  Fenwick,  that  I  cannot 
without  repetition,  and  therefore  need  not, 
enter  upon  them,  at  this  time.  I  refer  gen- 
erally to  the  decisions  giving  in  those  cases 
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and  will  endeavour  to  test  the  present  case 
by  them. 

In  the  latter  case,  it  is  held  as  a  general, 
though  not  an  universal  proposition,  that 
the  assignee  of  a  note  is  bound  to  sue  the 
maker.  It  is  also  clearly  supposed,  that  his 
undertaking  imposes  an  obligation  on  him, 
not  only  to  sue  in  due  time,  but  in  a  judi- 
cious manner.  It  would  be  absurd  to  say, 
that  the  assignee  had  used  due  diligence  in 
suing,  when  although  his  suit  was  brought 
in  time,  it  was  such  a  suit  as  whereon  it 
appears,  primo  intuitu,  he  could  never  re- 
cover. Suppose,  for  example,  that  in  this 
case  the  action  against  Bowne  &  Scott  had 
been  an  action  of  trespass,  instead  of  as- 
sumpsit. That  indeed  i3  a  stronger  case 
than  the  present,  but  the  principle  is  the 
same. 

In  every  instance,  therefore,  the  jury,  in 
their  broad  province  of  determining  when 
due  diligence  has  been  used,  are  also  to  en- 
quire, Whether  the  suit  instituted  was  a 
proper  action?  was  one  whereon  the  plaintiff 
could  have  recovered? 

That  province  of  the  jury  is  now  assigned 
to  us  by  the  special  verdict ;  and  we  are 
bound  to  make  the  enquiry.  In  doing  this, 
we  do  not,  in  our  appellate  character,  re- 
view the  suit  in  question  for  the  purpose 
of  reversal;  that  action,  if  it  had  been 
carried  to  judgment,  might,  for  any  thing 
now  done  by  us,  be  affirmed  by  the  appel- 
late court ;  but  we  are  bound  by  virtue  of 
the  special  verdict,  as   the   jury    were,    to 

make  the  enquiry  collaterally. 
89  *There  is  no  question,  in  this  case, 

but  that  it  was  proper  for  the  aj>pcl- 
lant  to  bring  a  suit  against  Bowne.  There 
was  abundant  reason  to  believe  that  his 
circumstances  were  bad;  Scott  himself 
seemed  to  impose  the  entire  responsibility 
on  the  appellant ;  and  there  is  no  evidence 
that,  at  that  time,  an  insolvency  or  other 
circumstances  existed,  which  would  excuse 
altogether  from  suing;  but  the  complete 
answer  is,  that  the  appellant  has  admitted 
the  propriety  and  necessity  of  bringing  suit, 
by  having,  actually,  brought  one. 

That  suit  was  brought  in  due  time,  and 
indeed  with  much  more  rapidity  than  is 
usual :  But  I  am  sorry  to  be  obliged  to  say, 
that  that  suit  was  a  vain  one;  that  it  was 
not  a  judicious  course  of  proceeding ;  and 
that  a  judgment  could  never  have  been  re- 
covered against  Bowne  thereon. 

The  declaration  contains  four  counts; 
but  only  the  first  two  apply  to  Bowne ;  the 
last  two  apply  solely  to  Scott.  The  first 
count  charges  Bowne  and  Wilson  jointly, 
on  the  custom  of  merchants :  It  says  noth- 
ing of  our  statute,  and  proceeds  as  if 
the  note  had  been  a  bill  of  exchange.  In  the 
case  of  Dunlop  v.  Harris,  (ante,  16,)  the 
other  day  it  appeared  from  decisions,  then 
quoted  from  the  english  books,  that  since 
the  statute  of  Anne,  although  it  has  adopted 
the  custom  of  merchants  in  relation  to 
promissory  notes,  it  is  necessary  to  declare 
on  the  statute,  and  not  on  the  custom  of 
merchants.  7  Term  Rep.  151.  This  neces- 
sity certainly  exists  much  more  strongly 
here,  where  our  act  professes  not,  and  does 
not  adopt  those  customs.  No  recovery 
therefore  could  have  been  had  against 
Bowne  on  this  count:  neither  could    there 


on  the  second  count  for  money  had  and  re- 
ceived; because  there  is  not  that  privity 
between  him  and  Bronaugh,  which  would 
support  the  action.  Dunlop  v.  Harris. 
The  action  then  was  vain  and  miscon- 
ceived, and  could  never,  had  Bowne  even 
continued  solvent,  have  warranted  a  recov- 
ery against  him. 

It  is  very  probable  (though  on  this  I  give 

no    opinion)  that   where   an    assignee   has 

been  diligent  and  judicious  in  suing,  after 

circumstances  may  arise  which  might 

90  justify     his     dismissing    *his    suit; 
such    circumstances   for   example   as 

would  have  justified  his  not  suing  at  all : 
But  such  after  circumstances  cannot  cure  a 
previous  flaw  in  the  plaintiff's  title;  can- 
not shew  that  he  has  used  due  diligence ; 
when  a  neglect  has  already  taken  place, 
which  must,  forever,  discharge  the  defend- 
ant. 

The  assignee  undertakes,  that  he  will,  at 
no  time,  omit  that  diligence,  and  those 
measures,  which  the  interest  of  the  as- 
signor requires  him  to  pursue. 

An  effectual  suit  may  more  probably 
coerce  a  payment  from  the  maker  of  the 
note,  than  a  misconceived  one;  and  a  ten- 
derness for  the  interest  of  the  bail  would 
operate  more  on  the  defendant  in  the  former 
case,  than  in  the  latter.  In  the  latter,  the 
defendant  and  his  bail  must  know,  that  he 
and  they  are  in  no  danger  of  being  ever 
compelled  to  pay  the  money.  In  the  former 
the  defendant  might  choose,  if  possible, 
to  pay  the  debt  rather  than  place  his  friend 
in  a  responsible  situation.  I  shall  pursue 
this  subject  no  further;  but  it  is  certain 
that  the  interest  of  the  assignor  is  lost 
sight  of,  when  a  defective,  and  erroneous 
action  is  instituted. 

On  this  ground  only,  I  am  compelled, 
much  against  my  wish,  probably  much 
against  the  justice  of  the  case,  to  give 
judgment  for  the  appellee.  The  appellant 
himself  has  committed  no  laches,  and  has 
been  sufficiently  diligent;  but  his  counsel, 
by  an  injudicious  course  of  proceeding, 
has  injured  him,  and  it  is  impossible  for 
us  to  relieve  him.  I  am  therefore  of  opin- 
ion, that  the  judgment  of  the  district  court 
ought  to  be  affirmed. 

FLEMING,  Judge.  The  material  ques- 
tion, in  the  cause,  is,  Whether  due  dili- 
gence has  been  used  by  the  appellants? 
And,  to  decide  it,  we  must  -recur  to  the 
facts. 

The  note,  upon  the  face,  fell  due  on  the 
5th  of  September;  and  upon  the  8th,  being 
the  end  of  the  three  days  grace,  the  as- 
signees, who  lived  thirty-three  miles  from 
Alexandria,  the  residence  of  the  debtors, 
wrote  to  Scott  informing  him  that  it  had 
not  been  paid.     At  which  time  38pro- 

91  tests    *had    been    made   against    the 
makers  of  the  note  for  nonpayment  of 

debts  due  to  other  people.  Scott,  who  ap- 
pears to  have  been  fully  apprized  of  the 
situation  of  the  debtors,  returned  the  let- 
ter, stating  that  he  was  prevented  from 
sending  the  report  of  the  committee,  as 
he  had  been  disappointed  in  receiving  it; 
but  had  understood  it  was  favourable; 
and  that  the  appellants  (who  lived  be- 
tween Alexandria  and  Dumfries)  had  better 
satisfy    themselves    about     it,     and    take 
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such  steps  as  might  be  most  advisable 
to  recover  the  money.  In  consequence  of 
this,  the  appellants  proceeded  to  have  the 
note  protested;  and  brought  suit  upon  it 
on  the  17th  of  the  month ;  which  was  as 
early  as  could  reasonably  be  expected,  con- 
sidering the  distance  they  lived  from  Alex- 
andria, and  the  time  it  must  necessarily 
have  taken  to  negotiate  the  business,  and 
retain  counsel.  That  suit  however  being 
misconceived,  in  joining  the  makers  and 
endorser  together,  was  discontinued  in  Oc- 
tober 1797,  and  the  present  action  brought, 
the  makers  having  absconded  without  leav- 
ing any  effects  behind  them. 

Upon  the  first  blush  of  the  case,  it  ap- 
pears that  the  affairs  of  Bowne  &  Co.  had 
become  desperate  at  the  time  the  note  fell 
due.  For  their  noteis  had  been  again  and 
again  protested;  a  committee  had  been 
appointed  to  examine  into  their  situation ; 
and  Scott,  who  had  been  enquiring  about 
it,  recommended,  to  the  appellants,  to  sat- 
isfy themselves  with  respect  to  the  result; 
and  to  take  such  steps  as  might  be  most 
advisable  to  recover  the  debt.  Thus  leav- 
ing it  to  their  discretion  to  pursue  such 
means  as  their  own  judgment  might  dictate 
to  be  the  best  calculated  to  effect  the  object. 
The  assignees  were,  therefore,  relieved, 
not  only  by  the  general  principles  of  law, 
but  by  the  express  act  of  Scott  himself, 
from  all  responsibility,  except  for  gross 
neglect ;  and  there  is  nothing  of  that  kind 
in  the  cause. 

It  was  said  however,  that,  in  some  in- 
stances* the  appellants  were,  in  fact,  neg- 
ligent; and  that  what  they  did  attempt, 
was  so  improperly  commenced  that  it  proved 
abortive.  For  although  a  quick  suit 
92  against  the  makers  of  the  *note  was 
indispensable,  the  first  action  was  not 
only  misconceived,  but  discontinued  after- 
wards. 

The  answer  to  the  first  branch  of  the 
objection  is.  That  the  assignees  employed 
a  gentleman  of  eminence  in  his  profession, 
and  whom  the  law  had  declared  qualified  to 
bring  the  action ;  and  if  he  fell  into  an  er- 
ror they  were  not  to  blame;  for  they  had 
done  all  that  could  reasonably  be  expected 
of  them ;  and  if  it  failed  of  success,  it  was 
the  misfortune  of  the  assignor;  not  the 
negligence  of  the  appellants.  But,  inde- 
pendent of  this,  I  am  very  far  from  think- 
ing that  a  suit  is  necessary  in  every  case ; 
because  there  is  no  analogy,  as  was  sup- 
posed in  the  argument,  between  the  protest 
of  a  bill  of  exchange,  and  a  suit  upon  the 
note.  For  the  original  object  of  the  protest 
was  to  authenticate  the  demand  by  a  testi- 
monial, which  would  be  conclusive  at  home 
and  abroad,  without  the  aid  of  other  evi- 
dence, as  that  might  be  difficult  to  be  ob- 
tained: and  therefore  it  was  not  necessary, 
at  common  law,  upon  an  inland  bill,  be- 
cause that  could,  like  any  other  matter,  be 
proved  by  testimony  in  the  country.  The 
suit  however  stands  upon  a  different  foot- 
ing ;  for  it  is  not  conclusive,  but  prima  facie, 
evidence  only,  in  any  case.  Accordingly, 
although  a  judgment  and  execution  has  been 
received  as  one,  it  never  has  been  held  to  be 
the  only,  method  of  ascertaining  the  insol- 
vency of  the  maker;  which  may  be  as  ef- 
fectually established  by  other  means.     Thus 


absence  out  of  the  state  without  leaving 
any  effects  behind ;  or  bankruptcy  under  the 
late  act  of  congress,  which  took  them  away, 
it  is  admitted  would  be  conclusive.  Then 
why  not  a  discharge  under  the  oath  of  in- 
solvency, which  appears  to  me  to  stand 
upon  the  same  principle?  For,  if  the  as- 
signee finds  that  the  oath  has  been  taken, 
and  that  the  debtor  has,  in  conformity  to 
law,  assigned  all  his  effects  to  the  use  of 
the  prior  creditor,  for  what  purpose  should 
a  suit  be  brought  to  ascertain  what  is 
already  established  on  record,  and  subject 
the  assignor  to  the  additional  burthen  of 
costs?  Good  faith  is  all  that  the  law  re- 
quires in  such  cases.  Therefore,  when  any 
probability  exists   that   payment  can 

93  be  enforced  *by  means   of   a    suit,  it 
ought  to  be  brought;  but   when    it  is 

certain  that  nothing  can  be  obtained,  it 
would  be  injustice  to  the  assignor  to  com- 
mence an  action.  In  that  respect,  it  may 
be  fairly  said,  that  there  is  some  analog^r 
between  the  assignment  of  a  note,  and  the 
endorsement  of  a  bill  of  exchange.  For  the 
early  resort  to  the  endorser  may  enable  him 
to  secure  himself,  if  he  has  any  means  of 
doing  so;  but  these  might  be  lost  by  the 
delay  which  would  arise  from  an  unneces- 
sary suit. 

The  answer  to  the  second  branch  of  the 
objection  is  two  fold,  1.  That  the  di8<K>n- 
tinuance  of  the  joint  suit  was  the  act  of  the 
counsel,  proceeding  upon  the  ground  that 
the  action  was  misconceived ;  and  it  would 
have  been  absurd  and  improper  in  his 
clients  to  have  undertaken  to  control  his 
judgment,  as  the  law  supposed  him  to  be 
more  skilful  than  themselves,  and  any  ill 
consequence  that  might  have  followed  from 
the  intromission  would  have  been  justly 
imputable  to  them.  2.  That  it  would  have 
been  useless  to  have  continued  the  suit 
after  it  was  discovered  that  it  could  not  t>e 
maintained.  On  the  contrary,  I  think,  that 
whatever  will  excuse  the  omission  to  bring 
a  suit,  will  justify  a  discontinuance  of  one 
that  has  been  brought.  When,  therefore,  it 
appeared,  that  nothing  could  be  obtained 
from  the  prosecution  of  the  joint  action,  it 
was  very  properly  abandoned. 

The  argument,  that,  if  the  first  suit  had 
been  rightly  brought,  the  bail  might,  per- 
haps, have  been  fixed,  does  not  weigh  a 
feather  with  me.  For,  in  that  case,  bail 
might  not  have  been  given ;  or,  if  given, 
the  principals  might  have  been  surrendered, 
and  left  to  swear  out  upon  the  committitur, 
as  they  had  done  upon  the  execution  men- 
tioned in  the  verdict. 

In  short  the  appellants  appear  to  me  to 
have  been  guilty  of  no  improvident  delay ; 
and  therefore  I  am  of  opinion,  that  the 
judgment  of  the  district  court  ought  to  be 
reversed,  and  that  of  the  county  court 
affirmed. 

94  ♦CARRINGTON,  Judge.  The  court, 
in  the  case  of  Mackie   v.    Davis,    did 

not  establish  what  was  to  be  considered  as 
due  diligence,  but  left  it  to  be  decided  by 
the  jury  upon  circumstances.  A  suit  and 
execution,  with  a  return  of  nulla  t>ona  are 
prima  facie  evidence  of  insolvency ;  but  it 
may  be  ascertained  by  other  means:  and 
even  that  return  is  not  conclusive,  as,  in 
some  cases,  a  ca.  sa.  might    be  more  efifec- 
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tual ;  and  whenever  that  appears,  it  should 
be  resorted  to;  for  the  assignee  ought  to  do 
all,  that  it  is  presumable  the  assignor  him- 
self would  have  done.     It  does   not    follow, 
that  because  Bowne  &  Co.  were  insolvent  in 
March  1796,  an  early  suit  might  not  have 
produced  satisfaction  of  the  debt.     A  joint 
suit    indeed    was  commenced    against    the 
makers  and   endorser  in    September;  but  it 
i?vas  afterwards  abandoned  as  misconceived, 
and  therefore  cannot  be  regarded  as  a  suit 
in    the  sense  required   in    such    cases.     If 
however    that    action    had    been    brought 
against  the  makers  only,  and  prosecuted  to 
judgment  and  execution,   the  money  might 
possibly  have  been  made  out  of  their  effects, 
or  the  bail  might  have  been  fixed.     And,  if 
all  this  was  not  attempted,  it  was  the  fault 
of  the  assignees,  and   not  of   Scott.     I  am 
therefore  of  opinion,    that  the  judgment  of 
the  district  court  ought  to  be  affirmed. 

LYONS,  President.  The  only  question 
in  this  case,  as  it  appears  to  me  is.  Whether 
the  assignees  of  the  note  could  resort  to  the 
assignor,  before  an  ineffectual  execution 
against  the  makers,  although  it  is  certain 
that  they  were  insolvent,  and  that  nothing 
could  have  been  obtained  from  them  by  a 
suit? 

That  the  assignor  warrants,  that  the  debt 
is  due,  and  the  debtor  solvent,  was  decided 
in  the  case  of  Mackie  v«  Davis,  2  Wash. 
219;  but  I  was  then  of  opinion,  that,  as  to 
solvency,  the  warranty  extended  to  a  rea- 
sonable time ;  that  the  assignee  was  respon- 
sible for  gross  negligence  only,  to  be 
determined,  by  the  jury,  upon  all  the  cir- 
cumst;«nces  of  the  case;  and  that,  as 
he  was  only  in  the  nature  of  agent  or 
95  *attorney  to  the  assignor,  for  whose 
accommodation,  and  not  for  l^is  own, 
he  took  the  aissignment,  Kyd's  Bills,  32,  he 
was  not  bound  to  sue  immediately,  but 
might  exercise  an  honest  discretion  accord- 
ing to  the  aspect  of  things ;  which  opinion 
I  still  retain,  expressed  it  in  Barksdale  v. 
Fenwick,  and  am  confirmed  in  it  by  reflec- 
tion, and  the  reasoning  of  the  english 
judges  on  similar  occasions,  as  in  Hill  v. 
Lewis,  1  Salk.  132,  and  Manwaring  v. 
Harrison,  1  Stra.  508.  In  the  first  of  which 
lord  Holt  lays  it  down,  that  the  assignment 
of  an  inland  bill,  is  intended  to  have  been 
made  upon  an  agreement,  that  the  endorsee 
would  receive  the  money  from  the  maker, 
if  he  could;  but,  if  from  any  just  cause  he 
could  not,  as  if  the  drawer  should  be  .  in- 
solvent, could  not  be  found,  or  should  refuse 
to  pay,  that  then  the  endorser  would  an- 
swer it  to  him ;  and  that  the  endorser  is 
never  discharged,  without  actual  payment, 
unless  there  be  some  neglect  or  default  on 
the  part  of  the  endorsee,  in  not  endeavour- 
ing to  receive  the  contents  of  the  paper  in 
convenient  time,  according  to  usage,  and 
the  circumstances  of  the  case.  And,  in  the 
other,  chief  justice  Pratt  instructed  the 
jury,  that  the  assignment  of  the  note, 
which  in  that  country  had  been  lately  put 
upon  the  footing  of  an  inland  bill  of  ex- 
change, was  not  payment,  unless  the  as- 
signee made  it  so,  by  neglecting  to  receive 
the  money  in  a  reasonable  time ;  and  what 
that  was,  he  left  it  to  them  to  decide,  ob- 
serving however  that  the  assignor  had  kept 
the  note  eleven  days,   and   probably   would 


not  have  demanded  the  money  himself, 
sooner  than  the  assignee  did,  as  the 
maker  was  in  full  credit,  during  all  the 
time.  Thus  putting  it  upon  the  circum- 
stances, percisely  in  the  same  manner  as 
lord  Holt  had  done  in  the  other  case.  But, 
if  that  be  the  rule  with  regard  to  a  bill  of 
exchange,  which  is  entirely  mercantile, 
and  by  the  custom  of  merchants  requires 
the  utmost  promptitude,  the  argument  is 
.a  fortiori,  with  respect  to  the  assignment 
of  a  note  or  bond  with  .us,  where  from  the 
nature  of  the  security,  and  the  habits  and 
usages  of  the  country,  the  same  punctuality 
on  the  part  of  the  debtor  is  not  anticipated, 
nor  the  same  rapidity,  in  enforcing  pay- 
ment, expected  from  the  assignee. 

96  *Under  this  view  of  the  subject, 
can  it  be  maintained,  that  the  en- 
dorsee of  a  note,  or  bond,  is  bound  to  sue  a 
debtor,  who  is  insolvent  at  the  time  of  the 
assignment,  and  without  any  prospect  of 
ever  being  able  to  pay  any  thing?  What 
benefit  could  result  from  it  to  the  assignor? 
And  what  other  efFect  would  it  produce  than 
delay?  Which  would  often  prove  inconven- 
ient to  the  assignor  himself ;  who  might, 
if  early  resort  had  been  had  to  him,  have 
pursued  means,  then  in  his  power,  to 
secure  himself,  but  which  might  be  lost  by 
the  delay  incident  to  a  suit. 

To  return  to  the  comparison  between  the 
assignment  of  an  inland  bill,  and  a  note. 
Such  a  bill  did  not  require  a  protest  at 
common  law,  but  since  the  statute,  it  should 
be  protested,  and  notice  of  the  protest  given 
in  a  reasonable  time  to  the  drawer,  in  order 
to  entitle  the  holder  to  interest  or  damages. 
If  however  the  protest  be  omitted,  and 
notice  be  given  of  the  nonpayment,  the 
holder  will  not  lose  his  recourse  to  the 
assignor  for  the  original  debt,  unless  it  was 
lost  by  culpable  delay,  and  then  to  the 
amount,  only,  of  the  loss  actually  sus- 
tained. 2  Ld.  Raym.  993.  Upon  the  same 
principle,  if  a  bond  or  a  promissory  note 
be  assigned  ;  and  there  be  gross  negligence 
in  the  assignee,  the  assignor  is  entitled  to 
a  discount  to  the  amount  only  of  the  loss 
sustained  by  it:  but  if  there  be  no  loss,  he 
is  entitled  to  no  discount  at  all :  and  the 
ncglifiT^nce  and  loss  ought  both  to  be  de- 
cided by  the  jury,  and  not  by  the  court. 

Apply  the  foregoing  reasoning  to  the 
case  now  under  consideration.  What  in- 
jury could  the  assignor  possibly  have 
sustained  by  the  failure  to  bring  the 
suit:  when  the  debtors  were  probably  in- 
solvent at  the  time  of  the  assignment;  but 
certainly  so  before  the  note  fell  due,  as 
thirty-eight  protests  for  nonpayment  had 
been  made  against  them ;  a  committee  ap- 
pointed to  inspect  their  affairs;  and  the 
jury  have  found  that  before  the  month  of 
March  they  were  bankrupt,  and  had  taken 
the  oath  of  insolvency?  It  would  be  a  mere 
waste  of  time  to  discuss  the  question ;  for 
it  is  manifest,  at  the  first  glance,  that  the 
makers  were  utterly  unable  to  pay. 

97  *The  assignor   has   less   reason    to 
complain  in  the  present  case ;  because 

he  probably  knew  of  the  declining  circum- 
stances of  the  makers  of  the  note  at  the 
time  of  the  assignment,  but  did  not  impart 
it  to  the  assignees  as  he  ought  to  have 
done.  Holt's  Rep.  121 ;  and  when  applied  to 
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in  September  by  the  appellants,  he  left  all 
to  their  discretion ;  which  they  do  not  ap- 
pear to  me  to  have  abused :  for  the  note 
was  immediately  protested,  and  a  joint  ac- 
tion brought  against  the  makers  and  en- 
dorser; which,  at  least,  was  notice,  and  no 
despatch  could  have  rendered  that,  or  any 
other,  suit  effectual. 

It  was  said  however  that  the  joint  suit 
was  misconceived ;  and  therefore  that  it  is 
the  same  as  if  no  suit  at  all  had  been 
brought.  If  that  were  true,  it  would  make 
no  difference  according  to  my  view  of  the 
case;  because  I  think  no  suit  was  neces- 
sary under  the  circumstances.  But  admit 
it  to  be  otherwise ;  and  no  consequence, 
fatal  to  the  appellants,  will  follow  from  it: 
for  they  had  done  all  that  was  necessary, 
when  they  delivered  the  note  to  a  licensed 
attorney  to  bring  buit  upon  it;  and,  if  he 
was  ignorant,  or  committed  a  mistake,  it 
was  the  fault  of  the  law  which  had  declared 
him  iit,  and  constituted  him  an  officer  of 
the  court  to  bring  actions,  and  not  of  the 
appellants  who  confided  in  the  declaration 
and  appointment. 

To  conclude:  The  question  in  all  such 
cases  is,  Whether  the  assignor  has  been 
injured  by  the  gross  negligence  of  the  as- 
signee? And  it  should  be  left  to  the  jury 
to  determine  it,  upon  all  the  circumstances 
of  the  case.  Consequently  the  special  ver- 
dict, on  the  present  occasion,  ought  not  to 
have  been  received,  without  an  express  de- 
cision of  that  question  by  the  jury.  Man- 
waring  V.  Harrison,  1  Stra.  S0&.  I  am 
therefore  of  opinion,  that  both  judgments 
should  be  reversed;  the  verdict  set  aside; 
and  a  new  trial  awarded,  with  an  instruc- 
tion, that  it  is  to  be  left  to  the  jury  to  de- 
cide, upon  the  circumstances,  whether 
there  was  gross  negligence  or  not.  But, 
as  a  majority  of  the  judges  think  other- 
wise, the  judgment  of  the  district  court  is 
to  be  affirmed. 
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Joint  Bond— SeiMirate  Judgmento— Same  Term.*— it  Is 

not  erroneous  to  take  separate  judcments,  durlnsr 
the  same  term,  upon  a  Joint  bond. 

The  declaration,  in  this  case,  was  upon  a 
joint  bond ;  but  there  were  separate  judg- 
ments, arising  from  the  different  times  of 
serving  the  writ  upon  the  respective  de- 
fendants. 

Bennet  Taylor  for  the  appellee — Cited 
Brown  v.  Belches,  1  Wash.  9,  in  support  of 
the  judgment. 

TUCKER,  Judge.  Regularly  speaking, 
there  was  a  mistrial,  but  it  being  in  the 
same  term,  and  the  pleas  the  same,  it  was 
cured  by  the  statute  of  jeofail.  The  decla- 
ration was  against  the  defendants  jointly, 
and  not  severally,  which  therefore  seemed 
to  require  a  joint  judgment;  but,  for  the 
other  reason,  I  am  of  opinion,  that  the 
judgment  should  be  affirmed. 

PER  CUR.     Affirm  the  judgment. 

*Jolnt  Bond— SeiNirate  Jndffments  —  Same  Term.— 

In  Richardson  v.  Jones.  12  QratU  50,  the  principal 
case  is  cited  to  the  point  that,  it  is  not  error  to  take 
separate  judsrments.  dnrinsr  the  same  term,  upon  a 
joint  bond.  See  monographic  twte  on  "Bonds"  ap- 
pended to  Ward  v.  Churn,  18  Gratt  801. 


Barnett  &  Co.  v.  Smith  &  Co. 

[April,  1804.] 
Bills  of  Review— New  Matter  —  Denial  la  Answer— 
When  Bill  Will  Be  Dismissed.*— When  a  bill  of  re- 
view alleges  new  matters,  which  are  denied  by 
the  answer,  it  will  be  dismissed  at  the  hearinc^. 
unless  the  plaintiff  proves  the  new  matters,  ajid 
that  they  were  discovered  after  the  decree  was 
made. 

Barnett  &  Co.  filed  a  bill  to  review  a  de- 
cree made  by  the  court  of  chancery  in  a 
suit  brought  by  them  against  Smith  &  Co., 
alleging  new  matters  discovered  since  the 
decree.  The  answer  denied  the  new  alle- 
gations; and  insisted  that  the  merits  of 
the  cause  had  been  already  decided.  The 
court  of  clyancery  dismissed  the  bill,  upon 
a  hearing,   with    costs;  and   the   plaintiffs 

appealed  to  the  court  of  appeals. 
99  *Randolph  for  the  appellant.     The 

note  is  neither  a  forgery,  or  the  ap- 
pellant is  entitled  to  the  credits;  and,  either 
way,  the  injunction  ought  to  have  been 
dissolved.  Forgery  and  the  want  of  a 
consideration  are  both  charged  in  the  bill ; 
and  the  note,  on  which  the  judgment  wa» 
rendered,  has  no  witness,  which  is  extraor- 
dinary, considering  the  magnitude  of  the 
sum ;  especially  as  the  other  note  is  wit- 
nessed and  dated.  The  testimony,  as  to 
the  hand  writing,  is  in  equilibrio  nearly; 
and,  situated  as  the  case  is,  proof  of  the 
hand  writing  of  the  defendant,  only,  was 
not  enough;  but  the  hand  writing  of  a 
witness,  also,  ought  to  have  been  proved. 
The  books  mention  three  cases  where  bills 
of  review  are  proper.  1.  Error  in  the  body 
of  the  decree.  2.  New  matter  arising  after 
the  making  of  the  decree.  3.  Where  the 
old  matter  was  not  discovered,  when  the 
decree  was  pronounced.  And,  in  all  of 
them,  when  the  bill  is  once  granted,  the 
same  rules  of  evidence  apply,  as  in  other 
cases.  Here  new  matter  is  suggested ;  and 
although  the  allegations  are  not  all  sup- 
ported, yet  the  bill  having  been  received, 
and  no  plea  of  the  decree  itself  put  in,  we 
may  go  into  the  whole  evidence.  1  Harr. 
Ch.  Pr.  17S. 

Williams,  contra.  Properly  speaking, 
there  are  but  two  kinds  of  bills  of  review. 
The  first,  for  error  in  the  body  of  the  de- 
cree ;  and  in  that  case,  no  additional  evi- 
dence is  required;  because  the  court 
presumes  the  facts  to  have  been  fairly 
stated  in  the  decree.  Taylor  v.  Sharp, 
3  Wms.  371.  The  second,  for  new  matter 
discovered,  or  arising,  after  the  decree  was 
made:  which  must  be  proved;  for  other- 
wise, it  would  be  in  the  power  of  the  party 
to  suggest  new  facts,  and  bring  the  cause 
to  trial  again,  whenever  he  pleased,  with- 
out any  change  of  the  case.  1  Harr.  Ch. 
Pr.  673.  Here,  indeed,  the  bill  suggests 
new  facts ;  but  none  of  them  were  proved ; 
and  therefore  the  decree  ought,  according 
to  that  authority,  to  be  aflQrmed.  The 
plaintiff,  in  the  bill  of  review,  chose  to 
suggest    new    matter,    instead    of   relying 

*Bill  of  Review— QrouiMU  for.— The  principal  case 
is  cited  in /oo^fu>te  to  Carter  v.  Allan,  SI  Qratt.  241.  on 
the  question  of  the  grounds  for  a  bill  of  review. 
And  in  Trite  v.  Tate,  86  Va.  216.  7  S.  £.  Rep.  SSe,  to  the 
point  that  hearsay  and  cumnlatlve  evidence  ar«  not 
sufficient  fiTounds  for  allowing  a  bill  of  review. 
The  principal  case  is  also  cited  in  Rawlinirs  v. 
Rawlinflfs.  75  Va.  90.  See  monoffraphic  note  on  "Bills 
of  Review"  appended  to  Campbell  v.  Campbell.  M 
Gratt.  640. 
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upon  his  objections  to  the  decree, 
100  founded  on  the  old  testimony:  *and, 
if  he  was  mistaken,  it  was  his  own 
act,  and  he  cannot  complain.  The  bill 
is  expressly  framed  upon  the  supposition 
of  new  matter;  leave  to  file  it  was  granted 
upon  that  idea ;  and  the  allegations  ought, 
agreeable  to  all  the  rules  of  practice,  to 
have  been  supported  by  evidence.  But 
there  is  no  such  testimony  in  the  cause; 
and  therefore  the  bill  was  rightly  dismissed. 
Besides,  the  answer  to  the  original  suit 
i^as  not  replied  to;  and  therefore  it  is  to  be 
taken  for  true;  which  puts  an  end  to  the 
question. 

Randolph  in  reply.  There  was  testimony 
taken  in  the  original  suit ;  and  as  the  party 
had  all  the  benefit  of  his  evidence,  as  fully 
as  if  the  record  shewed  chat  a  replication 
had  been  filed,  the  accidental  omission  of 
the  formal  entry  will  not  be  regarded.  But, 
be  that  as  it  may,  the  failure  to  plead  the 
former  decree,  authorizes  the  appellant  to 
examine  the  whole  case.  When  there  is 
error  apparent  on  the  face  of  the  decree,  the 
party  may  file  a  bill  of  review,  without 
leave  of  the  court ;  and  then  the  enquiry 
proceeds  upon  the  old  record  only.  But 
where  new  matter  is  suggested,  the  leave 
of  the  court  must  be  first  obtained ;  and 
then  the  party  ought  to  be  at  liberty  to 
examine  the  whole  case. 

Cur.  adv.  vult. 

TUCKER,  Judge.  There  were  no  depo- 
sitions taken  on  the  bill  of  review,  which 
was  a  great  omission.  Johnston's  in  par- 
ticular, might  have  been  very  material. 
With  regard  to  bills  of  review,  the  doctrine 
is,  that  they  may  be  granted  for  three 
causes,  1.  Error  in  law  appearing  upon  the 
decree  itself.  2.  New  matter  happening 
after  the  decree.  3.  Old  matter  discovered 
since  the  decree.  Mitf.  Plead.  Ch.  78;  1  Ch. 
Cas.  43,  45.  The  case  before  us  is  not 
strictly  within  either  of  these  causes.  For 
there  is  no  error,  upon  the  face  of  the  de- 
cree alleging  in  the  bill:  Nor  is  any  new 
matter,  which  happened  after  the  decree, 
sufficiently  stated,  or  proved.  And  with 
respect  to  the  third,  the  bill  does  not  assert, 
nor  does  the  testimony  prove,  a  dis- 
101  covery  since  the  ^decree,  as  the  prac- 
tice requires.  2  Atk.  534.  I  think 
however  that  the  answer  has  disclosed  facts, 
which,  if  properly  alleged  and  proved, 
would  have  been  a  sufficient  ground  for 
sustaining  the  bill;  and  consequently  they 
will,  as  coming  from  the  defendant's  own 
pleading,  be  sufficient  to  sustain  it  now; 
especially  as  the  defendant  has  neither 
pleaded,  nor  demurred,  to  the  bill.  2  Atk. 
534.  The  original  proceedings  cannot  be 
garbled;  but,  if  gone  into  at  all,  they  must 
be  fully  examined.  The  court  might  have 
refused  to  allow  the  bill  at  first ;  but  hav- 
ing granted  leave  to  file  it,  the  objection 
may  possibly  be  removed,  although  that 
may  admit  of  some  doubt.  Mitf.  Plead. 
Ch.  80.  But  be  that  as  it  may,  as  the  de- 
fendant has  neither  pleaded  nor  demurred, 
I  am  clear  that  the  plaintifF  may  now 
go  into  the  old  matters;  and,  upon  them, 
the  evidence  is  with  him.  I  think  there- 
fore that  the  decree  ought  to  be  re- 
versed, the  cause  opened,  and  gone  into 
upon   the   whole   proceedings.     Then,    ac- 


cording to  my  judgment,  there  should  be 
an  issue  to  enquire,  1.  Whether  the  note 
was  given,  and  accepted  for  £5001 
2.  Whether  the  note  was  given  up  to  be 
cancelled?  And,  if  either  is  found  for  the 
defendant,  the  bill  should  be  dismissed :  But 
if  either  is  found  for  the  plaintiff,  then  a 
third  issue,  to  enquire  whether  it  was  dis- 
charged, should  be  directed?  And  if  so,  a 
perpetual    injunction  ought  to  be  granted. 

ROANE,  Judge.  Bills  of  review  are  of 
two  kinds:  1.  For  error  apparent  on  the 
face  of  the  decree  itself.  2.  Such  as  are 
founded  on  new  matter  arising  after  the 
decree,  upon  new  proofs,  which  could  not 
have  been  used  when  the  decree  passed. 
Morris  v.  Le  Neve,  3  Atk.  35. 

As  to  the  first  kind,  they  are  filed  with- 
out any  affidavit ;  but  the  judgment  of  the 
court  overruling  the  demurrer  (the  regular 
kind  of  opposition  to  a  bill  of  this  species), 
is  considered  as  a  leave  given,  by  the  court, 
to  file  the  bill  and  open  the  enrolment.  1 
Harr.  Ch.  Prac.  70. 

102  '^But  such  leave  would  not  be  given, 
by  overruling  a   demurrer,    nor   such 

consequences  ensue,  unless  for  error  ap- 
parent on  the  face  of  the  decree ;  as  when 
a  decree  is  made  against  an  infant,  so  ap- 
pearing on  the  face  of  the  decree  itself.  1 
Harr.  Ch.  Prac.  78.  Such  leave  would  not 
thus  be  given  on  a  suggestion,  that  the 
matters  stated  in  the  decree  ^'to  have  been 
proved,"  were  not  proved.  In  Combes* v. 
Proud,  2  Freem.  182,  it  was  held,  on 
debate,  that  the  cause  of  the  review  must 
appear  on  the  case,  as  stated  in  the  de- 
cree, and  the  fact  be  admitted  as  there 
stated;  and  that  where  there  is  a  mis- 
judgment  in  point  of  fact,  or  of  testi- 
mony, the  proper  course  would  have  been 
to  have  gotten  the  cause  reheard,  before 
enrolment.  I  do  suppose,  that  this  doctrine 
equally  withdraws  from  the  effect  of  a  bill 
of  review  for  apparent  error,  mistakes  of 
judgment  upon  matters  of  fact  in  a  mas- 
ter's report  (especially  such  as  arise  from 
conflicting  testimony)  although  the  report 
may  be  adopted  in  the  decree  itself.  In  a 
bill  of  this  kind  too,  the  point  of  the  de- 
cree in  which  the  error  is  supposed  to  be 
must  be  particularly  stated.     2  Freem.  170. 

In  a  bill  of  the  second  kind  (i.  e.  one 
grounded  upon  new  testimony),  leave  is 
granted  only  upon  affidavit  of  the  testi- 
mony, and  of  the  discovery.  Those  points 
are  considered  by  the  court  before  the  bill 
is  allowed  to  be  filed ;  and  it  has  not  been 
held  until  lately,  that  the  point  of  discov- 
ery was  traversable.  Han  bury  v.  Stevens, 
Mitf.  Plead.  80.  As  the  relevancy  of  the 
new  matter  is  generally  well  considered  by 
the  court,  it  rarely  becomes  necessary  to 
demur  for  that  cause;  and,  hence,  that 
kind  of  defence  is  seldom  used  in  a  case  of 
this  sort.  Mitf.  PI.  167;  especially,  as 
without  a  protestation,  it  might  be  deemed 
to  admit   the  truth  of  the   alleged   matter. 

The  affidavit  must  be,  that  the  new  testi- 
mony could  not  be  used,  when  the  decree 
was  pronounced.     1  Harr.  Ch.  Prac.  173. 

These  doctrines,. confessedly,  apply  to  the 
case     of     testimony     derived     from    wit- 
nesses; and   the   practice   is  to  state 

103  *that   testimony,    and   the   names  of 
the  witnesses.     Without  the   former, 
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the  court  cannot  judge  of  its  relevancy, 
and  therefore  cannot  know  whether  it 
ought  to  award  the  bill  or  not. 

But  a  question  arises,  What  is  the  conse- 
quence of  new  matter  disclosed  bj  the  de- 
fendant in  his  answer  to  the  bill  of  review? 
Whether  such  matter  can  be  relied  on,  as  a 
ground  of  relief  in  a  bill  of  this  kind. 

The  answer  is,  That  the  defendant  in 
equity  is  but  as  a  witness,  and  every  rule 
and  doctrine  applying  to  other  witnesses, 
in  this  respect,  apply  to  him.  If  the  plain- 
tiflF  before  knew  of  any  fact  within  the  de- 
fendant's knowledge,  and  did  not  draw  it 
from  him,  he  shall  not,  in  this  proceed- 
ing, avail  himself  of  it.  He  shall  not  in 
this  case,  more  than  in  others^  dispense 
with  the  affidavit,  and  the  leave  of  the 
court,  without  which  the  bill  ought  not  to 
be,  nor  can  be  considered,  as  granted. 

Such  are  some  of  the  doctrines  on  this 
subject;  which  I  have  deemed  proper  to 
state  as  introductive  of  my  opinion  on  the 
case  before  us:  In  what  I  now  say,  I  beg 
to  be  understood  to  have  particular  reference 
to  them. 

This  bill  of  review,  like  most  in  our 
country,  is  irregular  and  informal.  It, 
however,  seems  to  take  two  grounds,  and 
two  only.  1.  The  ground  of  new  testi- 
mony, stating  what  it  is,  and  from  whence 
it  arises.  2.  Errors  in  the  report  of  the 
commissioner.  The  reiteration  of  the  for- 
gery of  the  note  of  the  27th  of  April,  and  the 
genuineness  of  the  receipt  of  that  date, 
matters  before  amply  discussed,  and  de- 
cided on,  is  not  worth  noticing. 

As  to  the  first,  the  witnesses  are  not  ex- 
amined, and  the  new  matter  not  proved, 
though  denied  by  the  defendant's  answer. 
I  throw  this  part  of  the  bill  therefore  out  of 
the  case. 

But,  secondly,  I  have  said  the  objections 
are  to  the  report  of  the  commissioner,  in 
his  decision  upon  the  items  of  account.  I 
am  warranted  in  this  idea,  not  only  from 
the  general  tenor  of  the  bill,  but 
104  from  the  conclusion  of  the  bill  *in 
these  words.  In  tender  consideration, 
&c.  notwithstanding  the  said  discovery  of 
new  testimony  and  errors  aforesaid  in  the 
said  report,  he  can  obtain  no  relief,  &c. 

This  bill,  on  this  ground,  of  objections 
to  the  report,  falls,  strictly,  within  the 
reason  of  the  case  before  mentioned  of 
Combes  v.  Proud.  If  there  be  an  error  in 
that  report,  it  is  an  error  in  point  of  fact, 
in  misjudging  the  effect  of  the  testimony. 
Such  an  error,  if  any,  was  good  cause  for 
a  rehearing,  but  not  for  a  bill  of  review. 

But,  in  my  opinion,  if  the  case  T^ere 
even  open  to  us,  the  merits  were  rightly 
decided. 

I  throw  out  of  the  case,  for  the  reasons 
before  stated,  the  new  matter  said  to  have 
been  drawn  from  the  defendant  himself  in 
his  answer  to  the  bill  of  review :  and  to 
such  new  matter,  the  bill  is  not  to  be  con- 
sidered as  granted,  nor  as  before  us.  But 
what  is  that  new  matter?  The  defendant, 
in  the  second  answer,  denies  a  payment, 
to  him,  of  ;f87.  9.  8.  on  the  26th  of  April, 
1786,  or  on  any  other  day,  or  any  other  pay- 
ments, except  those  stated  in  the  accounts 
current.  In  the  first  answer,  he  admits 
some  payments  on  the  26th  of  April,  1786, 


and  refers  to  his  account  rendered;  which 
credits  two  items  as  of  that  day,  but  for 
sums  different  from  that  of  >f87.  9.  8.  The 
last  answer  is  therefore  not  inconsistent 
with  the  first.  It  does  not  go  to  a  denial 
of  any  payment,  but  only  of  a  payment  of 
that  particular  sum.  If  it  t>e  said,  that 
the  reference  by  the  defendant  in  his  an- 
swer to  the  commissioner's  report  adopts 
it,  and  lets  us  in  to  the  whole  subject,  I 
answer  not  only  by  repeating  the  before 
mentioned  objection  to  this  evidence  as  ap- 
plying to  this  bill,  but  also  that  that  ref- 
erence as  much  adopts  the  commissioner's 
conclusion  upon  the  facts,  as  the  facts  , 
themselves,  and  thus  demolishes  the  ground 
of  error  imputed  to  that  report,  , 

In  the  strictness  of  chancery  proceed- 
ings, the  defendant  ought,  properly  to 
have  demurred  to  that  part  of  the  bill 
which  states  errors  in  the  decree  itself, 
or  in  the  report  which  it  adopted,  and 
also  have  answered   as   he  has  done, 

105  to  the  *new  matter.  He  has,  how- 
ever, substantially. claimed  the  bene- 
fit of  that  decree  in  saying,  ^^He  imagined 
the  whole  merits  of  the  bill  had  already 
been  amply  investigated  and  decided  on  ;" 
and  that  *'the  complainant  can  never 
have  a  fairer  settlement,  than  has  al- 
ready been  had  in  this  honourable  court.*' 
This  is,  substantially,  a  plea  of  the  former 
decree.  That  the  defendant  has  not  also 
filed  a  demurrer,  is  an  objection  that 
does  not  well  come  from  the  complain- 
ant, who,  as  appears  from  the  affidavit 
and  the  general  tenor  of  the  bill,  did  not 
profess  to  predicate  his  bill  on  the  ground 
of  apparent  error  in  the  decree  itself;  and, 
if  so,  no  demurrer  was  necessary.  It  is 
even  admitted  by  the  judge,  who  preceded 
me,  that  the  bill  is  not  to  be  considered  as 
one  of  that  kind.  Under  this  idea,  a  de- 
murrer was  not,  under  the  strictest  rules 
of  pleading,  necessary  to  have  been  filed. 
A  demurrer  is  not  necessary  to  oppose  a 
bill  founded  merely  on  the  ground  of  new 
matter. 

Be  this  new  matter  as.  it  may,  I  appre- 
hend that  the  course  of  chancery  proceed- 
ings in  this  country  does  not  bear  us  out  to 
the  full  extent  of  the  english  rules  relative 
to  pleading ;  but  that  that  course  is  satis- 
fied with  adhering  to  substantial  principles, 
calculated  to  ensure  a  fair  trial,  and  attain 
the  real  justice  of  the  case. 

In  every  view,  therefore,  I  am  for  affirm- 
ing the  decree. 

FLEMING,  Judge.  I  think  the  appellant 
has  shewn  no  cause  to  reverse  the  decree. 
For  the  ground  of  his  bill  of  review  was  a 
pretended  discovery  of  new  matter  and  evi- 
dence subsequent  to  the  decree;  but  he  has 
not  sustained  it  by  any  testimony ;  for  the 
only  evidence  taken  by  him  in  support  of 
it,  is  the  deposition  of  Young;  and  that  is 
against  him.  Therefore,  upon  the  general 
practice,  he  clearly  was  not  entitled  to  a 
reversal  of  the  decree.  It  was  said,  how- 
ever, that  Hyde  had  waved  the  advanta^^e 
of  a  demurrer,  and  disclosed,  in  his  answer, 
a  new  fact,  relative  to  a  paymeti!  -yf 
£^,  6.  6J^.  in  April  1786,  which  W^  ^d 
open  the  decree,  and  authorize  a  new 
investigation    of  the    whole   subject. 

106  *Bnt  were  that  even   true,    it   ^uld 
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not,  I  think,  help  the  appellant;  be- 
cause, upon  the  merits,  I  am  of  opinion 
that  the  case  is  decidedly  with  the  appel- 
lees. For  the  supposed  clashing  in  the  an- 
swers of  Hyde  is  easily  removed,  when  they 
are  compared  with  the  evidence;  which 
shews,  to  my  satisfaction,  that  only  one 
payment  was  made  in  April  1786.  And  the 
receipt  for  ;fl86.  16.  6^2*  is  not  proved. 
Therefore,  upon  the  whole,  I  am  of  opinion 
that,  both  upon  the  merits  and  the  practice, 
the  decrees  are*  right,  and  ought  to  be 
affirmed. 

CARRINGTON,  Judge.  I  have  always 
considered  that  the  object  of  a  bill  of  re- 
view was  to  correct  the  decree  for  error 
upon  the  face  of  the  proceedings;  or  for 
something  material  discovered  since  it  was 
pronounced:  And,  in  the  latter  case,  it 
should  be  proved,  not  only  that  there  was 
such  new  matter,  but  that  it  was,  in  fact, 
discovered  since  the  decree  was  made.  In 
the  present  case,  however,  the  bill  alleges 
the  old  matter  only,  and  says  that  the 
plaintiff  can  prove  it  by  several  witnesses, 
who  were  unknown  to  him  at  the  time  of 
making  the  decree :  which  I  admit  was  a 
g'ood  ground  for  receiving  the  bill  of  re- 
view ;  but  then  it  ought  to  have  been  proved 
upon  the  trial  of  the  cause ;  for  the  answer 
denied  it,  and  claimed  the  benefit  of  the 
decree ;  which  threw  upon  the  plaintiff  the 
necessity  of  supporting  his  bill  by  new  tes- 
timony. This  he  failed  to  do;  and  there- 
fore the  court  of  chancery  acted  correctly 
in  dismissing  the  bill.  I  do  not  concur 
with  judge  Roane,  however,  that  a  de- 
murrer would  have  been  a  more  proper 
mode  of  defence  than  that  pursued  by  the 
defendant.  For  when  new  matter  is  al- 
leged in  the  bill,  I  think  it  better  to  an- 
swer than  demur;  because  a  demurrer 
admits  the  new  matter,  and  may  endanger 
the  cause;  whereas,  by  answering  to  the 
new  matter,  and  insisting  on  the  decree, 
the  defendant  avoids  the  danger  of  ad- 
mitting the  allegations  of  the  bill,  and  has 

likewise  the  benefit  of  the  decree. 
107  *LYONS,  President.  The  chancel- 
lor is  probably  not  so  strict,  as  they 
are  in  England,  with  respect  to  the  ground 
upon  which  he  grants  leave  to  file  bills  of 
review:  and  therefore  the  same  rigour 
ought  not,  perhaps,  to  prevail  in  the 
reconsideration  of  them  by  this  court. 
However,  in  the  present  case,  the  decrees 
are  right  upon  the  merits ;  and  therefore  I 
am  for  affirming  them. 


The  Auditor  v.  Chevallie. 

[April,  1804.] 

Paper  MoiMy— Scale  off  Depreciation.*— Whether  the 

rate  of  depreciation,  adopted  by  the  court  of  ap- 
peals. In  the  case  of  Beaumarchals  v.  The  Com- 
monwealth, applied  to  other  cases  arisinfir  out  of 
the  same  contract  ? 

Chevallie  as  administrator  of  Chevallie, 
and  Monteau  as  administrator  of  Monteau, 
filed  a  bill  in  the  court  of  chancery,  stat- 
ing. That  Chevallie  as  supercargo,  and 
Monteau  as  master  of  Beaumarchais's  ship, 
th  "^eer  Roderigue,  were  severally  entitled, 
b^  whe  laws  of  France,  to  satisfaction  out 
of  the  proceeds  of   the  sales  of  the  cargo. 


*S€3  Com.  y.  Beaumarchals,  S  Call  132. 
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which  was  sold  to  the  state  of  Virginia  in 
the  year  1778:  that  is  to  say,  Chevallie  for 
his  commissions,  ;^5424.  1.  6.  specie,  with 
interest,  and  46,000  libs,  of  tobacco ;  and 
Monteau  for  his  wages,  ;^2000  specie,  with 
interest,  and  16,000  libs,  of  tobacco;  for 
which  Beaumarchais's  agent  had  drawn 
bills  upon  the  state;  but  the  auditor  had 
refused  to  pay  them.  The  bill  therefore 
prayed  satisfaction  agreeable  to  the  rate 
established  by  the  court  of  appeal  in  the 
suit  of  Beaumarchais  against  The  Common- 
wealth, that  is  to  say,  by  the  scale  of  de- 
preciation, at  four  for  one. 

The  answers  insisted  that  the  claims 
should  be  scaled  at  the  date  of  the  contract, 
that  is  to  say,  at  five  for  one ;  and  not  ac- 
cording to  the  rate  established  by  the  court 
of  appeals,  as  that  arose  from  an  equal  di* 
vision  of  the  court  upon  that  point,  and 
therefore  was  not  binding  in  any  other 
case. 

108  *The  court  of  chancery  decreed  pay- 
ment at  the  rate  of  four  for  one^  agree- 
able to  the  decree  of  the  court  of  appeals  in 
the  case  of  Beaumarchais;  and  the  auditor 
appealed  to  the  court  of  appeals. 

TUCKER,  Judge.  The  court  having  by 
an  unanimous  opinion,  in  the  case  of 
Beaumarchais,  decided  that  the  contract 
with  Mr.  Chevallie  as  his  agent,  entered 
into  on  the  8th  of  June,  1778,  was  not  a 
contract  in  specie,  but  for  the  paper  money 
of  this  state  then  current,  I  hold  myself 
bound  by  that  opinion,  and  shall  therefore 
proceed  to  enquire  in  what  manner,  or 
rather  at  what  rate  of  depreciation  that 
contract  ought  now  to  be  settled. 

The  legislature,  by  their  act  of  October 
1781,  ch.  22,  sect.  5,  admit  that  there  may  be 
cases  where  the  scale  established  by  that  act 
would  be  unjust;  and  in  such  cases  permit  a 
departure  from  it.  Perhaps,  in  all  cases 
where  the  commonwealth  had  made  a 
special  contract  with  any  individ^ial,  the 
sound  interpretation  of  the  act,  according 
to  the  dictates  of  moral  justice,  would  be, 
that  the  scale  should  be  totally  disregarded. 
Many  arguments  might,  I  think,  be  ad- 
vanced in  favour  of  such  an  interpretation  ; 
but  I  shall  pass  over  them,  and  proceed 
to  state  the  circumstances  of  this  case,  in 
the  precise  terms  in  which  they  have  been 
stated  by  the  committee  of  the  house  of 
delegates  appointed  for  that  purpose,  and 
were  afterwards  agreed  to  by  the  house. 
As  this  statement  was  made  the  ground  of 
rejecting  the  petition  of  Mr.  Chevallie,  the 
facts  therein  stated  must  be  supposed  to 
have  been  fully  proved,  and  are  by  that 
document  admitted  in  their  fullest  extent. 

**In  the  month  of  June,  1778,  the  Feer 
Rodrigue,  a  vessel  completely  manned  tnd 
fitted  for  war,  as  well  as  for  commerce,  by 
Monsieur  de  Beaumarchais  of  France,  ar- 
rived at  York  town  in  Virginia  with  a  val- 
uable cargo  of  goods  well  adapted  to  the 
American  market ;  immediately  on  the  ar- 
rival of  the  said  vessel  as  aforesaid,  a 
treaty  was  entered  into  with  a  Monsieur 
Chevallie,  a  French   gentleman,  who 

109  came  *in  with  h«*r,  and   was  empow- 
ered to  dispose  of  the  goods  on  board, 

for  the  purchase  of  her  cargo  on  account  of 
the  government.  In  virtue  of  the  said 
treaty,  a  contract  was  entered   into  in  the 
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said  month  of  June  1778,  whereby  the  cargo 
of  the  Feer  Rodrigue  (some  specified  articles 
excepted)  was  sold  to  the  government  of 
Virginia,  at  the  rate  of  six  shillings  cur- 
rent money  for  each  livre,  paid  for  the 
goods  in  France.  Monsieur  Chevallie 
agreeing  to  receive,  in  part  payment,  2000 
hogsheads  of  tobacco,  weighing  1000  libs, 
weight  each,  at  £4  per  hundred ;  for  the 
residue  of  the  purchase  money,  certificates 
were  to  be  given  him,  which  should  carry 
an  interest  of  six  per  cent,  till  paid. 

**The  usual  rate  at  which  goods  well  as- 
sorted then  sold  by  wholesale,  was  four  for 
one  on  the  prime  cost ;  that  is  to  say,  the 
value  of  four  dollars  in  specie  for  one  dol- 
lar laid  out  in  the  original  purchase  of  the 
goods.  It  was  in  the  power  of  Monsieur 
Chevallie  to  have  sold  the  cargo  of  the  Feer 
Rodrigue  at  that  time  to  individual  mer- 
chants, had  he  not  preferred  a  contract 
with  the  state. 

**The  expense*,  of  importing  goods  into 
this  commonwealth  from  Kuropeatthe  time 
of  the  said  contract,  considerably  exceeded 
their  prime  cost.  The  value  of  a  livre  in 
Virginia  money  is  13  pence  and  1-3  of  a 
penny :  By  the  scale  of  depreciation,  paper 
money  had  then  sunk  to  five  for  one,  so 
that  one  livre  was  equal  to  5s.  6d.  and  2-3 
of  a  penny.  Whereby,  if  the  contract  be 
submitted  to  the  scale  of  depreciation,  the 
goods  of  Monsieur  de  Beaumarchais  will 
have  been  purchased  by  the  state  for  less 
than  one  half  what  they  actually  cost  him ; 
and  for  about  one  fourth  of  the  current 
price  at  the  time  of  the  purchase." 

This  statement  of  facts,  and  the  deposi- 
tion of  Picket,  (neither  of  which  was  ob- 
jected to  in  the  court  of  chancery)  exhibit 
to  me  a  case  calling  loudly  for  a  departure 
from  the  scale  established  by  the  act.  Had 
the  chancellor  departed  further  from  it  than 
he  has  in  his  decree,  I  should  have  thought 
the  decree  more  just  and  equitable  than  it 
is  at  present.  Was  there  a  probability 
after  the  decision  in  Beaumarchais*s 
110  *case,  that  this  court  would  reverse  it 
for  that  cause,  I  should  most  heartily 
concur  in  the  reversal.  As  that  is  not 
probable,  ray  opinion  is,  that  the  decree  be 
affirmed;  thereby  fixing  the  rate  of  depre- 
ciation at  four  for  one  only,  instead  of  five 
for  one,  at  which  rate  the  complainant  has 
been  paid. 

ROANE*  Judge.  The  opinion  of  this 
whole  court  has  been  given  the  other  day, 
that  a  decision,  by  an  equally  divided  court, 
only  settles  the  cause,  but  not  the  question 
or  principle.  It  is  urged,  however,  in  this 
case,  that  it  settles  all  questions  on  the 
same  contract.  But  this  is  carrying  the 
effect  further  than  the  law  carries  it ;  and, 
on  general  principles,  I  see  nothing  repre- 
hending different  decisions,  when  arising 
out  of  the  same  contract,  which  would  not 
equally  apply  to  di£Perent  cases  depending 
on  the  same  title,  question,  or  principle. 

On  the  merits  of  this  case,  as  my  opinion 
on  the  case  of  Beaumarchais  has  not  been 
published,  and  may  be  unknown  to  many 
who  now  hear  me,  I  will  repeat  the  ob- 
servations I  then  used  on  the  particular 
question  of  the  construction  of  the  contract ; 
premising  that  having  often  pondered  that 
case,  since  its  decision,  I  am   entirely  con- 


firmed in  the  opinion  then  formed  and  de- 
livered. (Here  judge  Roane  read  part  of 
his  opinion  in  that  case  since  published  in 
3  Call,  149. ) 

Such,  sir,  is  my  opinion  upon  the  true 
construction  of  the  contract  in  question. 
Whatever  opinion  ultimately  prevailed  in 
Beaumarchais' s  case,  this  court  was  unani- 
mously of  opinion,  that  that  a  contract  was 
one  for  current  money,  and  not  specie. 
The  chancellor  was  also  of  the  same  opin- 
ion, but  he  arrogated  the  power  to  set  up  a 
new  contract,  entirely  a  diflFerent  one  from 
that  which  was  actually  entered  into. 

All  the  judges,  therefore,  concurred  in 
the  opinion  that  it  was  a  paper  money  con- 
tract ;  and  the  only  question  in  the  court  of 
appeals  was,  Whether  the  ideal  scale  of  4 
for  1,  or  the  legal  scale  of  5  for  1  should 
prevail.  It  is  certain,  therefore, 
111  *that  the  chancellor  has  borne  no  tes- 
timony in  favour  of  this  variation  of 
the  scale :  the  appellee  himself  has  borne 
no  such  testimony.  He  has  absolutely  de- 
nied, that  the  parties  contemplated  a  scale 
of  4  for  1,  by  denying  that  paper  money 
was  at  all  contemplated.  In  all  his  peti- 
tions to  the  legislature,  he  contended  for 
specie,  and  specie  only.  Shall  we  set  up  a 
rule  for  the  decision  of  this  cause  which  the 
parties  themselves  have  reprobated?  I  con- 
sider that  the  petitions,  applications,  and 
conduct  of  the  appellee  (Beaumarchais) 
have  amounted  to  an  acknowledgment,  on 
his  part,  that  the  parties  did  not  contract 
under  the  idea  of  a  depreciation  of  4  for  1. 
Even  in  this  very  appeal  he  disclaims  the 
idea:  nothing  of  the  sort  can,  even  in  sub- 
stance, be  deduced  from  the  bill.  I^et  those 
who  stickle  for  great  precision  in  bills  in 
equity ;  who  say,  that  the  point  in  question 
must  be  charged  totidem  verbis;  who 
stickle  for  a  perfect  correspondence  between 
the  probata  and  the  allegata;  reconcile 
themselves  to  this  case,  where  the  ground 
set  up  by  a  moiety  nf  the  court  in  that  case 
to  warrant  their  decision,  was  not  only  not 
charged  in  the  bill,  but  was  absolutely  dis- 
claimed, and  disavowed;  and  not  only  in 
the  bill,  but  in  all  the  other  proceedings. 
This  ideal  scale,  therefore,  was  quite  a  new 
point,  never  contended  for  by  the  appellee, 
and  started,  for  the  first  time  in  the  court 
of  appeals.  The  whole  court  were  doubtless 
of  opinion,  and  justly  of  opinion,  that, 
in  the  events  which  did  happen,  the  appellee 
had  made  a  losing  bargain ;  and  the  chan- 
cellor and  two  of  the  judges  of  this  court 
were  disposed  to  relieve  him,  by  setting  up 
a  new  contract.  Their  respective  decisions, 
as  I  think,  differed  not  in  principle,  but 
only  in  degree.  I  claim,  however,  no  right 
to  say,  that  I  am  correct  in  this  idea  as  it 
respects  the  judgment  of  this  court  in  that 
case.     This  is  only  my  opinion. 

But  however  that  matter  may  be,  this 
court  was  not  only  unanimous,  that  this 
contract  was  a  paper  money  contract,  but 
also  that  the  construction  of  the  contract 
was  to  be  made  exclusively  upon  the  writ- 
ten contract  itself,  and  the  deposition 
112  *of  Mr.  Picket.  I  speak  with  confi- 
dence of  the  opinion  of  the  late  vener- 
able president,  whose  opinion  I  have  before 
me :  the  opinion  of  the  other  judge,  who 
agreed  with  him  on  that  occasion,  and  who 
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is  now  present,  I  applied  for,  but  could  not 
obtain  from  Mr.  Call;  but  if  I  am  not  cor- 
rect, he  will  please  now  to  set  me  right. 
The  late  president  commences  the  part  of 
his  opinion,  now  in  question,  by  saying*,  '*I 
proceed  to  consider  the  question  upon  the 
merits;  which  depends  upon  the  written 
contract,  and  the  testimony  of  Mr.  Picket." 
He  justly  threw  out  of  the  case,  as  not 
being  legal  testimony,  all  the  allegations 
of  the  parties  (making  in  their  own  favour) 
and  the  reports  of  committees,  and  even  the 
resolutions  of  one  branch  of  the  legislature. 
He  well  knew  the  incompetence  of  one 
branch  of  the  legislature  to  bind,  or  affect, 
the  interests  of  the  commonwealth.  He 
enquired,  and  enquired  in  vain,  for  the 
sanction  of  the  senate.  He  well  knew 
the  manner  of  doing  business  in  the  legis- 
lative councils,  and  the  latitude  which  is 
particularly  taken  in  relation  to  testimony. 
At  any  rate,  he  knew  that  we  could  only 
receive  legal  testimony,  or  testimony  sanc- 
tioned by  the  agreement  of  the  parties. 
His  great  genius  well  knew,  that  legislative 
bodies  may  not  only  dispense  with  the 
le^al  rules  of  evidence,  but  be  even  bounti- 
ful of  the  public  money.  These  are  powers 
I  utterly  disclaim,  and  which  cannot,  and 
I  trust  never  will,  be  arrogated  by  our 
courts  of  justice. 

Notwithstanding,  however,  this  great 
authority,  this  unanimous  opinion  of  the 
whole  court  upon  this  point,  the  judge  who 
has  gone  before  me  has  deemed  himself  at 
liberty  to  go  into  other  testimony ;  to  go 
into  the  acts  of  one  branch  of  the  legisla- 
ture only;  and  infer  an  admission  which 
is  to  bind  the  commonwealth.  An  admis- 
sion which  (contained  only  in  the  preamble 
to  the  resolution  of  the  house  of  delegates) 
is  utterly  inconsistent  with  another  part  of 
the  same  preamble,  and  utterly  overruled 
by  the  resolution  which  was  passed  there- 
upon. This  contradiction  between  the  two 
is  absolutely  admitted  and  complained  of 
by  Mr.  Beaumarchais's  agent  in  his  peti- 
tion to  the  assembly  in  1793,  page  63  of  the 

record. 
113  *Of  this  supposed   admission,  how- 

ever, the  most  that  can  be  said  is, 
that  it  amounts  to  an  acknowledgment  on 
the  part  of  the  house,  that  the  agent  of 
Beaumarchais  had  made  a  bad  bargain. 
(See  the  preamble  and  resolution,  page  57, 
of  the  record. )  In  the  events  which  have 
happened  he  has  made  a  bad  bargain :  but 
if  our  money  had  appreciated  it  would  then 
have  been  a  good  bargain.  If  that  paper 
money  had  become  equal  to  specie ;  as,  by 
the  contract  with  the  state,  Mr.  Beaumar- 
chais was  to  receive  six  shillings  for  each 
livre,  which  is  nearly  six  for  one,  it  would 
have  been  a  better  contract  than  that  which 
the  committee  state  was  usual,  i.  e.  *'at  the 
rate  of  four  dollars  specie  for  one  laid  out 
in  the  original  purchase  of  the  goods." 
Shall  we  not  permit  a  party  to  make  his 
own  bargain  in  his  own  way?  And  if,  as 
the  appellee  alleged  in  that  case,  deprecia- 
tion was  not  sensibly  known,  we  cannot 
say,  (as  at  the  time,)  that  his  bargain  was 
a  bad  one.  Our  construction  is  not  to  be 
affected  by  posterior  events  or  circum- 
stances. There  are,  besides,  other  consid- 
erations  which   might   be   taken    into  the 


account;  such  as  the  superior  credit  of  the 
state;  the  advanced  rate  of  interest;  and 
the  desire,  so  much  vaunted  of,  to  serve 
the  cause  of  liberty. 

But  I  will  ask  what  credit  is  due  to  this 
report?  At  most  it  is,  as  I  have  before  said, 
but  an  act  of  one  branch  of  the  legislature, 
not  competent  to  bind  the  commonwealth. 
It  may  have  been,  and  probably  was,  re- 
jected in  the  senate,  or,  perhaps,  never  car- 
ried to  that  body,  being  adverse  to  the 
claim  of  the  petitioners ;  but  this  is  not  all; 
the  report  of  the  committee  is  amended  in 
the  house,  and  they  resolve  to  adhere  to  the 
solicitor's  settlement  at  5  for  1.  The  house 
strikes  out  the  resolution  of  the  committee, 
the  material  part;  but,  through  negligence, 
or  inattention,  permit  the  introductory  part 
to  stand  as  it  was  originally  reported.  If 
the  two  are  supposed  to  be  in  conflict,  the 
resolution  must  outweigh  the  preamble. 
But  wherefore  select  one  part  of  the  pream- 
ble and  reject  the  rest?  In  page  57,  the 
same    preamble,    as   I    have    already 

114  said,  had,  previously,  declared  that^as 
the   contract  was  for  current  money ; 

thereby  agreeing  with  the  resolution,  and 
with  the  proofs  in  the  cause,  and  overruling 
any  inference  to  be  drawn  from  the  before 
mentioned  part  of  the  same  preamble. 

But,  although  this  branch  of  the  legisla- 
ture, even  were  its  acts  ever  ^o  unequivocal, 
is  not  competent  to  bind  the  commonwealth, 
3'et  a  party  may  bind  himself:  and  in  page 
8  of  the  record,  the  executive  council  have 
certified,  that  Mr.  Beaumarchais' s  agent 
* 'declared  himself  well  satisfied  with  the 
settlement  by  the  solicitor." 

I  believe,  however,  that  we  ought  to 
throw  all  these  pieces  of  testimony  out  of 
the  cause,  and  adhere  only  to  the  legal  tes- 
timony :  To  reject  that  of  the  committee  of 
assembly,  because  the  testimony,  on  which 
things  *'may  appear  to  them,"  is  often  in- 
ferior to  legal  testimony;  and  that  of  the 
council;  because  it  is  a  declaration  by  a 
party  seemingly  in  its  own  favour. 

But  if  any  inference  is  to  be  drawn  from 
the  preamble  to  the  resolutions,  it  cannot 
be  to  vary  the  scale  from  5,  to  4  for  1. 
Even  that  variation  would  not  save  the 
party  from  the  loss  supposed  to  result  from 
the  bargain  in  that  part  of  the  preamble. 
To  make  the  decision  any  how  correspond 
with  that  statement  in  the  preamble,  the 
judge,  who  preceded  me,  should  either  de- 
cree the  whole  sum  in  specie,  or,  as  was 
done  by  the  chancellor,  make  another  new 
contract  for  the  parties.  In  making  this 
new  contract,  he  should  not  stop  short  at 
the  point  of  4  for  1,  assumed  by  the  moiety 
of  this  court,  for  that  would  not  protect 
him  from  the  loss  arising  from  his  bargain. 
In  making  that  new  contract,  on  the  ground 
of  the  supposed  admission,  he  will  be 
pleased  to  take  his  pen,  and,  with  the  aid 
of  arithmetic,  stop  precisel3'  at  that  point, 
which  while  it  disclaims  any  profit  from 
the  speculation,  will  exactly  and  solely  pro- 
tect Mr.  Beaumarchais  from  loss;  and  this, 
upon  data  not  existing  at  the  time  of  the 
contract,  but  arising  up  several  years  after 
by  the  establishment  of  the  scale  of  depre- 
ciation. 

115  *The  judge,  who  preceded  me,  con- 
siders the  report  of  the  committee  as 
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evidence,  because  it  was  not  objected  to  by 
the  attorney  general.  If  this  be  the  case, 
the  consequence  would  be  truly  alarming : 
that  every  thing,  which  is  not  objected  to, 
is  admitted!  But  is  this  report  only  ad- 
mitted in  part?  And,  if  admitted  in  toto, 
this  particular  paragraph  is  merged  and  lost 
in  the  two  contradictory  parts  before 
stated.  Besides  this  rule,  if  it  works  at  all, 
must  work  both  ways;  and  how  does  it 
operate  against  the  appellee?  It  lets  in  the 
certificate,  before  stated,  from  the  boolcs  of 
the  council:  which  goes  conclusively  to 
shew,  that  the  appellee  was  satisfied  with 
the  settlement  by  the  solicitor.  I  am  of 
opinion  that  the  decree  should  be  reversed. 

FI/BMING,  Judge.  I  was  of  opinion,  in 
the  former  suit,  that  the  contract  was  sub- 
ject to  the  scale  of  four  for  one  only ;  and, 
as  I  see  no  cause  to  change  it,  I  am  of 
opinion  that  the  decree  ought  to  be  afiQrmed. 

CARRINGTON,  Judge.  I  thought,  in  the 
former  cause,  that  the  contract  was  sub- 
ject to  the  scale  of  five  for  one ;  and  I  still 
retain  that  opinion.  But,  as  the  judges 
are  equally  divided  upon  the  question,  the 
decree  is  to  be  affirmed. 


Price  V.  Campbell. 

[April,  1804.] 

Court  of  Appoals— Decree— Binding  Effect  upon  Lower 
Court.*— The  coatt  of  chancery  cannot,  upon  the 
same  facts,  alter  a  decree  of  the  court  of  appeals. 

The  suit,  in  this  case,  was  brought  to 
foreclose  a  mortgage  given  to  secure  pay- 
ment of  a  sterling  debt;  but,  through  mis- 
take, the  commissioner  in  stating  the 
account  calculated  it,  as  current  money; 
which,  of  course,  greasy  reduced  the  de- 
mand. This  report  however  was, 
116  without  observing  the  *error,  con- 
firmed, and  an  interlocutory  decree 
made  for  a  sale  of  the  mortgaged  property 
to  satisfy  it.  The  defendants  appealed  to 
the  court  of  appeals ;  where  the  decree  was 
affirmed.  But,  when  th€  cause  went  back 
to  the  court  of  chancery,  the  mistake  was 
discovered ;  and,  by  that  court,  corrected. 
The  defendants  appealed  from  the  cor- 
recting decree  to  the  court  of  appeals. 

For  thfi  appellants  it  was  insisted,  that 
the  court  of  chancery  had  not  authority  to 
change  the  decree  of  this  court.  That  the 
precedent  would  be  dangerous,  if  inferior 
tribunals  should  be  allowed  the  decrees  of 
the  court  of  appeals,  as  there  would  then  be 
no  end  to  controversies;  and  no  man  could 
say  when  a  suit  was  ended.     That,    if  the 

•Court  of  Appeals— Decree— Binding  Effect  upon 
Lower  Court.— Upon  the  question  of  the  binding* 
effect  of  a  decree  of  the  coart  of  appeals,  upon  the 
lower  court,  the  principal  case  is  cited  in  the  fol- 
lowinfir:  foot-note  to  White  ▼.  Atkinson.  2  Call  876; 
foot-note  to  Towner  v.  Lane.  9  Leigh  202:  Campbell 
V.  Campbell.  22  Gratt.  666:  New  York  Life  Ins.  Co. 
V.  Clemmitt,  77  Va.  374;  Frazlerv.  Prazier.  77  Va. 
784:  Efflnger  v.  Kenney,  79  Va.  558:  Findlay  v.  Trlffgr, 
88  Va.  643.  8  S.  E.  Rep.  142;  W.  O.  &  W.  R.  Co.  v. 
Cazenoye.  83  Va.  751.  3  S.  E.  Rep.  438;  Krise  y.  Ryan. 
90  Va.  713,  19  S.  E.  Rep.  783;  Cady  v.  Gale,  5  W.  Va. 
507;  Henry  y.  Davis,  18  W.  Va.  268;  Harmon  v. 
Bowyer,  15  W.  Va.  544,  545.  As  bearing  on  this  ques- 
tion, see  also.  Bank  of  Old  Dominion  v.  McVeigh, 
29  Gratt.  554,  and  note:  Blackwell  v.  Bragg,  78  Va. 
629;  McCormlck  v.  Wright,  79  Va.  624:  Stuart  v. 
Preston,  80  Va.  625;  Woodson  v.  Leyburn,  83  Va.  848, 
8  S  E.  Rep.  873:  rx)re  v.  Hash,  89  Va.  277,  15  S.  E. 
Rep.  549;  Carter  v.  Hough.  89  Va.  508,  16  S.  E.  Rep. 
665;  McCullough  v.  Dashiell,  85  Va.  37,  6  S.  E.  Rep. 
610.    See  generally,  monographic  note  on  "Appeals." 


practice  prevailed,  the  decree  of  this  court 
might  be  altered  after  they  had  been  car- 
ried into  execution  by  the  court  of  chan- 
cery ;  the  cause  put  ofiF  the  docket ;  and  to 
every  appearance  finally  ended.  That  in- 
terest reipublicae  ut  sit  finis  litium  was  a 
sound  maxim ;  and  it  was,  upon  that  srround, 
that  White  v.  Atkinson,  2  Call,  376,  was 
decided :  which  ougfht  to  be  adhered  to. 

On  the  other  side,  it  was  contended,  that, 
as  the  decree  was  interlocutory,  it  mig^ht 
be  corrected :  and  that  no  danger  could  re- 
sult from  it,  as  the  point  had  never  been 
mentioned,  or  adverted  to  by  this  court  at 
the  time  of  afiQrming  the  first  decree. 

Cur.  adv.  vult. 

TUCKER,  Judge.  The  single  question 
is.  Whether  the  chancellor  could,  upon  the 
same  facts,  change  the  decree  of  this  court? 
The  case  of  White  v.  Atkinson,  2  Call,  376, 
decides  that  he  could  not ;  and  I  approve  of 
that  decision.  It  makes  no  difference, 
that  it  does  not  appear  that  the  mistake 
was  noticed  at  the  time  of  affirming  the 
former  decree;  for  the  point  was  fairly 
presented  upon  the  record ;  and  it  cannot 
be  admitted  that  the  court  did  not 
117  advert  to  it.  A  *contrary  doctrine 
would  overthrow  the  whole  theory  of 
the  law;  which  supposes  every  thing  con- 
tained in  the  record  to  have  been  decided 
on;  and  has  wisely  established  the  rule 
that  interest  reipublicae  res  judicatas  non 
rescindi.  For  I  cannot  conceive  of  any 
thing  more  inconvenient  to  society,  than  a 
power  in  the  courts  below  to  reverse  and 
alter  the  solemn  judgments  of  the  supreme 
tribunal,  as  controversies  would  then  be 
perpetual,  and  suits  become  interminable. 
I  think  therefore  that  the  principle  estab- 
lished, in  the  case  of  White  v.  Atkinson, 
ought  to  be  adhered  to;  and  consequently 
that  the  decree  ought  to  be  reversed. 

ROANE,  Judge,  was  of  opinion    that  the' 
decree  should  be  reversed. 

CARRINGTON,  Judge.  White  v.  At- 
kinson, was  a  similar  case;  and  there  it 
was  decided,  that  the  court  of  chancery 
could  not,  upon  the  same  facts,  alter  the 
decree  of  this  court ;  which  decision  ought 
to  be  adhered  to :  or  there  will  be  no  end  to 
controversies;  and  parties  will  never  be 
certain  as  to  the  result  of  the  suit. 

PER  CUR.     Reverse  the  decree. 


118     ♦Hawkins's  Ex'ors  v.  Minor,  Ex'or  of 

Berkeley. 

[April,  1804.] 

Bondj  Left  with  m  Party  for  CoHactton— LtaMHtT 
Where  He  PnU  Them  In  Haads  of  «  Urwycr  to  Col- 
■•ct.— If  the  person  with  whom  bonds  are  left  for 
collection  puts  them  Into  the  hands  of  a  law3'er  to 
collect,  he  is  not  further  responsible,  except  for 
monies  received  from  the  lawyer. 

Principal  and  Affent- Failure  of  Agent  to  Pay  Over 
Collections  In  KeaMMiabie  Time— Interest.*— If  a  col- 
lector llTinfiT  in  the  neifirhbonrhood  of  his  principal 
does  not  pay  over  his  collections  in  convenient 
time,  he  is  chargeable  with  interest. 

5ame— Loans— Scallng-Case  at  Bar.— A  receipt  from 
the  principal  to  the  collector  for  £100  paper 
money,  for  which  the  principal  was  to  account 
with  interest,  was  not  a  payment,  by  the  collector, 
but  a  loan  of  so  much  paper  money,  andsabject  to 
the  scale  of  depreciation. 


*War— Interest.— The  principal  case  is  cited  in 
Roberts  v.  Cocke,  28  GratL  220,  to  the  point  that  it  is 
error  to  disallow  Interest  dnrinff  the  period  of  the 
revolutionary  war.  where  both  debtor  and  creditor 
resided  in  Virginia.    <See/oot-aote  to  same  case.) 
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On  the   2d    of   June,    1774,    Hawkins    of 
Hanover  county,  gave  his  bond  to  Berkeley 
of  the  same  county,  in  the  penalty  of  ;flOOO; 
and    the    condition   recites.    That  Berkeley 
had  delivered  to  Hawkins  sundry  bonds  for 
;f2379.  10.  with  interest   due   from    several 
persons  named  in  the  list  thereto  annexed, 
which  Hawkins  had   undertaken    to    collect 
upon  commission,  and  had  promised   to  ac- 
count   with    and    pay   to  the  said  Berkeley 
the  money,  by  him,  received  on  account  of 
the  said  bonds,  as   fast  as  the  same  should 
be    collected,    and  as  often  as  he  should  be 
thereto  required,  and   to  return  an  account 
of  his  collection,  and  of  all  bonds  not  fully 
paid,  when  required,   except  such  as   shall 
be  lodged  with  clerks  or  lawyers   in    order 
to  bring  suits  on :  now  therefore  if  the  said 
J.  Hawkins  shall  well  and  truly  collect  the 
several  sums  of  money  now  due  on  the  said 
bonds,  or  use  his  best  endeavours  to  collect 
the    same,    without    neglect   or  delay,  and 
shall    render  a  just  and  true  account  of  his 
collection  in    writing   to   the    said    Nelson 
Berkeley,  his  executors,    administrators   or 
assigns,  and  of  all  such  sums  of  money  as 
shall    by   him   be  received,  or  collected,  on 
account  or  in  discharge  of  the  bonds  afore- 
said or  any  of  them,  as   soon    as   the  same 
shall   be   collected   or   received  by  him,  or 
whenever  he  shall  be  thereto  required,  and 
if  he  shall  deliver  up   and   return  the  said 
bonds,  or  such  of  them  as  shall  remain  un- 
paid, and  not  fully  discharged    to   the  said 
Nelson  Berkeley,    his  executors,  &c.  when- 
ever  he,  or  they,    shall   demand  the 
119      same ;  and  *if   he   shall  in  all  things 
relative  to  the  said   business,  act  for 
the  benefit  and  advantage  of  the  said  Nel- 
son Berkeley,  according  to  the  best  of    his 
skill  and  knowledge,    and   well    and    truly 
perform  the    duty    of  a  collector,    then  the 
obligation  to  be  void,    &c.     To    which    the 
following  memorandum  is  added :  The  above 
bonds  were  delivered   to  the  said  Hawkins 
in    December    1771;  and  several   payments 
have  been  since  made  out  of  the  collection 
of  them  to  the  said  Berkeley.     Then  follow 
his  name  and  seal,  and  a  list  of  the  bonds. 
By  a  copy  of  one  of  the  bonds  in  the  record, 
they  appear  to  have   been   dated  December 
13th,  1771,  and  to  have  been  made  payable 
May  1st,  1773,  with  a  memorandum   signed 
by    Berkeley,    that   if  punctually  paid,  the 
interest    would    be   given  up;  and,  if  paid 
on  or  before  the  first  of  July    the    interest 
should    be    charged   only   from  the  first  of 
May   preceding.     Hawkins  proceeded    upon 
the  collection  ;  made  several  payments ;  and 
put  some  of  the   bonds    into    the   hands  of 
Walker,    an    attorney,    to  bring  suit  upon 
before  the  war;  upon  which  Walker  brought 
suit  accordingly.     Some  of  the   bonds    re- 
mained in  the  hands  of   Hawkins  until  his 
death    in    1778;  and  he  had  nqver  rendered 
any  account  to  Berkeley. 

In  November  1782,  Berkeley  brought  suit 
in  the  county  court  of  Hanover,  against 
the  executors  of  Hawkins,  and  obtained  a 
verdict  and  judgment  for  £91A,  IS. ;  which 
was  ultimately  affirmed  by  the  court  of  ap- 
peals.    1  Wash.  204. 

The  executors  of  Hawkins  filed  a  bill  of 
injunction  in  the  high  court  of  chancery  to 
that  judgment,  stating  the  foregoing  cir- 
cumstances, and  that   two  of  the  bonds,  to 


wit,  Hickman's  and  Webb's,  amounting  to- 
gether to  ;f  134,  had  been  returned  to  Berke- 
ley in  1785,  and  1789:  at  which  time  others 
(not  named)  were  offered,  but  refused  to  be 
received.  That  Hawkins  was  not  charge- 
able with  the  bonds  put  into  the  hands  of 
an  attorney,  as  Berkeley  had  the  direction 
of  them :  nor  with  the  debt  of  Nightingale, 
who  had  become  insolvent,  nor  with 
Strother's  debt  which  had  been  taken  by 
Hawkins  in    lieu  of  Pannel's  bonds. 

120  And  that  Berkeley  had  Mrawn  monies 
out     of    the    attorney's    hands,    the 

amount  of  which  was  unknown  to  the  plain- 
tiffs. That  Berkeley  had  given  Hawkins 
two  receipts,  to  wit,  one  in  April  1777  for 
;fl00,  and  the  other  in  April  1778,  for 
£\Q0,  4.  to  be  accounted  for  with  interest; 
which  proved  that  Hawkins,  at  those  pe- 
riods, had  none  of  Berkeley's  money  in  his 
hands.  The  bill  therefore  prayed  for  an 
account  and  g^eneral  relief. 

The  answer  admits  some  credits;  but 
denies,  or  explains,  others. 

The  court  of  chancery  directed  an  account ; 
upon  which  there  was  a  balance  reported 
against  Berkeley's  executor  of  £AV1,  15.  3. ; 
and  for  that  sum,  there  was  a  decree,  with 
interest  from  the  16th  November,  1795. 
From  which  decree  Berkeley's  executor  ap- 
pealed to  the  court  of  appeals. 

TUCKER,  Judge.  According  to  the  prin- 
ciples established  in  the  interlocutory  de- 
cree of  the  chancellor,  as  the  foundation  of 
the  account  between  the  parties,  and  of  his 
final  decree  in  the  ^ause,  Hawkins  is  to  be 
debited  with  Joseph  Pannel's  bonds,  in 
lieu  of  which  he  had  taken  the  bond  of 
Strother,  paid  off  in  paper  money  after 
Hawkins's  death;  but  not  with  the  bonds 
of  Thomas  Fitzpatrick,  Alexander  Fitzpat- 
rick,  Mathew  Nightingale,  and  Adam 
Woods,  which  are  proved  to  have  been 
lodged  with  a  lawyer,  in  convenient  time, 
to  bring  suit  on.  But  that  he  ought  to  be 
debited  with  the  whole  of  Conrad  Wilhite's 
debt,  which  he  had  in  part  collected,  and 
with  the  remainder  of  John  Wheeler's,  and 
Samuel  Deadman's  debts,  which  were  still 
in  the  hands  of  the  complainants,  when 
the  commissioner  made  his  first  report. 

Thus  far  the  principles  of  the  decree  ap- 
pear to  me  to  be  strictly  correct.  And  so 
does  that  part  of  it  which  directs  the  de- 
fendants, Berkeley's  executors  to  assign  to 
the  plaintiff  such  of  the  obligations  as  may 
be  produced,  and  for  the  money  due  upon 
which  they  are  responsible,  but  so  that  the 
defendants  shall  not  be  subjected  by  such 
assignment  to  any  demand  whatsoever. 

121  *The  only  part  of   the    interlocutory 
decree,  upon  which  I  have   any  doubt, 

is  that  which  directs  that  interest  during 
the  war  between  the  king  of  Great  Britain 
and  the  people  of  America,  shall  not  be 
charged.  If  this  direction  be  referred  to 
the  bonds  delivered  to  Hawkins  to  collect, 
there  is  no  principle  upon  which  I  can  dis- 
cover, why  a  debtor,  living  upon  the  spot 
with  his  creditor,  should  not  pay  interest. 
It  is  true  that  he  might,  by  a  tender  of  paper 
money,  have  extinguished  it,  from  the  time 
of  the  tender;  and  even  the  principal 
might,  at  one  time,  have  been  put  at  haz- 
ard by  such  an  unjust  procedure  on  the 
part  of  the  debtor.     But  I  cannot  think  that 
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a  debtor  is  entitled  to  the  extinguishment 
of  interest  merely"  because  be  has  not  been 
unjust.  If  it  be  referred  to  money,  from 
time  to  time,  collected  by  Hawkins,  if  there 
were  a  balance  due  from  him  at  any  time 
in  specie,  or  specie  value,  he  was  bound  by 
the  tenor  of  his  obligation  to  pay  it  over 
immediately:  if  paper  money  was  forced 
upon  him  in  a  depreciated  state,  he  ought 
to  have  paid  it  over  as  soon  as  possible,  to 
prevent  further  depreciation  before  it  should 
get  to  Berkeley's  hands;  for  whose  use  it 
was  received.  This  part  of  the  interlocutory 
order,  therefore,  appears  to  me  to  have  been 
erroneous,  and  the  final  decree  being  made 
upon  the  foundation  of  that  order  should, 
I  conceive,  for  that  cause  be  reversed. 

No  notice  is  taken  in  the  interlocutory 
order  of  two  sums  of  jf  100,  and  ;f  100.  4.  for 
which  receipts  were  given  by  Berkeley  to 
Hawkins,  April  10th,  1777,  and  April  10th, 
1778.  For  which  Berkeley  promises  to  ac- 
count with  interest  from  those  dates  re- 
spectively. From  this  circumstance,  I  am 
led  to  believe,  that  it  was  perfectly  under- 
stood by  both  parties,  that  those  sums 
should  not  be  considered  as  paid  by 
Hawkins,  on  account  of  his  collections,  to 
Berkeley ;  but  as  a  loan  in  paper  money, 
for  which  Hawkins  was  to  receive  payment 
in  the  same  currency,  with  interest.  These 
sums  then  should,  J  apprehend,  have  been 
charged  to  Berkeley  as  loans,  at  the  value 
fixed  by  the  scale  of  depreciation ;  and,  if 
brought  into  the  account  at  all,  should 
122  be  credited  to  ^Hawkins  at  that  rate 
only,  and  not  as  a  specie  payment,  as 
they  are  charged  to  Berkeley  in  the  com- 
missioner's report;  which  being  confirmed 
by  the  final  decree  of  the  chancellor,  there 
is  error  I  apprehend  in  the  decree  for  this 
article  also. 

In  casting  my  eye  over  the  commis- 
sioner's report,  in  the  statement  of  inter- 
est, on  account  No.  1,  I  find  that,  at  the 
time  of  giving  his  bond,  he  had  in  his 
hands  /"TSS.  7.  11.  ;  of  which  he  only  paid 
£331,  14.  10.  to  Berkeley,  leaving  a  balance 
of  £2S3,  19.  in  his  hands;  and  that,  from 
that  period  till  the  time  of  Hawkins's  death, 
the  balance  in  his  hands  (if  we  except  the 
two  sums  of  ;flOO,  and  ;flOO.  4.  paper 
money)  was  never  under  ;f300,  or  ;f350, 
and,  after  deducting  those  sums  as  specie, 
there  still  remained  a  balance  of 
;(fl74,  11.  Shi.  <lue  from  him  at  the  time 
of  his  death.  But  if  those  sums  be  credited 
only  at  their  specie  value,  the  balance  in  his 
hands,  at  that  time,  was  upwards  of  ;f320. 

I  have  dwelt  upon  this  part  of  the  case, 
as  preparatory  to  what  I  deem  it  necessary 
to  say  respecting  the  liability  of  the  ex- 
ecutors of  Hawkins  under  this  bond.  In 
case  of  the  breach  of  the  bond  by  Hawkins 
himself,  there  never  could  be  any  doubt  of 
the  liability  of  his  executors.  In  an  action 
at  law,  affirmed  by  this  court,  it  appears 
from  the  record  now  before  us,  that  a  jury 
has  determined  that  there  was  a  breach  of 
the  condition,  for  which  they  have  assessed 
damages  to  ;f914.  15.  against  the  executors. 
This  court  must  presume  that  the  breaches 
were  properly  assigned  in  that  suit;  and 
that  this  court  have  already  settled  the 
point,  that  however  the  assignment  of  the 
breaches  may  have  been  made  in  that  suit, 


the  executors  were,  at  law,  liable  to  make 
compensation  out  of  Hawkins's  estate  for 
them ;  and  when  the  complainants  come  into 
a  court  of  equity  for  relief  against  that 
judgment,  it  appears,  by  their  own  ac- 
counts, that  Hawkins  had  been  guilty  of  a 
breach  of  the  condition  of  the  bond  in  his 
lifetime,  for  which  the  executors  were  lia- 
ble at  law ;  and  as  they  have  come  into  a 
court  of  equity  for  relief,  they  must  sub- 
mit to  a  fair  and  just  account,  not  only  for 
their  testator's  transactions,  but  for 
their     own    as    his    representatives; 

123  *it     being,     as    his    representatives, 
that    they   seek  relief.     The  question 

whether  the  executors  were  compellable  to 
execute  the  trust,  which  it  is  contended 
(and  perhaps  properly  in.  legal  strictness. 
Barker  v.  Parker,  1  T.  Rep.  287,)  they  were 
not  bound  to  execute,  it  being  altogether 
personal  to  Hawkins,  seems  not  to  be  open 
for  them  to  urge  in  the  present  state  of  the 
case. 

In  expressing  my  assent  to  that  part  of 
the  interlocutory  decree  which  declares  that 
Hawkins  is  not  liable  for  those  bonds  which 
were  put  into  the  hands  of  an  attorney  to 
bring  suit  upon  in  due  time,  I  wish  it  to  be 
understood  as  considering  him  entitled  to  a 
full  credit  for  the  principal  and  interest  of 
those  bonds ;  but  if  he  received  any  part  of 
the  money  due  upon  those  bonds,  after  put- 
ting them  into  an  attorney's  hands  to  col- 
lect, that  he  is  chargeable  with  that  money, 
and  interest  thereon,  from  the  time  that  the 
attorney,  by  whom  it  was  received,  should 
have  paid  it  over .  to  him.  This  circum- 
stance may  render  it  necessary  that  a  sep- 
arate account,  as  to  those  bonds,  should  be 
taken ;  debiting  the  executors  of  Berkeley 
with  the  amount  paid  into  the  attorney's 
hands,  and  for  which  the  attorney  must  be 
liable  to  them,  and  crediting  them,  with 
the  sums  received  from  the  attorney,  with 
interest  thereon,  until  paid  over  to  Mr. 
Berkeley,  or  his  executors.  And  for  any 
loss  sustained  upon  any  of  these  bonds 
(excepting  Strother's  bond,  improperly 
taken  in  lieu  of  Pannel's  from  the  number) 
Hawkins  is  not  to  be  deemed  liable :  and 
for  any  paper  money  which  he  may  have 
bona  fide  received  (except  on  account  of 
Strother's  bond)  he  ought  to  receive  credit 
as  for  specie,  if  paid  over  to  Berkeley  im- 
mediately, or  in  convenient  time. 

The  unfair  conduct  of  Hawkins  to  Berke- 
ley at  the  time  of  the  payment  made  by 
him  when  he  gave  his  t>ond,  and  when  he 
paid  Berkeley  ;^203.  19.  10.  short  of  what  he 
then  actually  had  in  his  hands  will  appear 
from  this  circumstance.  Berkeley  had 
agreed  to  release  the  obligors  from  18 
months  interest  upon  all  bonds  which 
should  be  punctually  paid  on  the  first 
of  May ;  or  which  should  even  t>e  paid 

124  *on    the    first   of  July.     The  interest 
on  this  sum  paid   by   the  obligors  to 

Hawkins  was  therefore  forever  gone  from 
Berkeley;  yet  did  Hawkins  most  uncon- 
scientiously  retain  this  large  sum  in  his 
hands,  the  interest  of  which  Berkeley  had 
given  up  to  the  obligors  in  consideration 
of  a  punctual  payment  to  be  made  by  them ; 
and  which  they  did  make  accordingly ;  but 
by  which  he  was  never,  in  any  respect, 
benefited. 
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On  these  grounds,  I  am  of  opinion  that 
the  chancellor's  decree,  except  as  to  such 
parts  as  I  have  before  expressed  my  appro- 
bation of,  should,  be  reversed ;  and  that  the 
cause  be  sent  back  to  that  court,  with  di- 
rections that  a  new  account  be  stated  be- 
tween the  parties  upon  the  following 
principles : 

1.  That  Hawkins  be  debited  for  the  whole 
amount  of  the  bonds  taken  in  December 
1771,  with  interest  from  the  date,  subject 
to  the  exceptions  and  credits  hereafter  men- 
tioned. 

2.  That  he  be  debited  with  all  sums  of 
money  which  he  may  have  received  from 
any  attorney  on  account  of  the  bonds  put 
into  the  hands  of  su<ih  attorney  to  bring 
suit  on,  and  for  which  bonds  he  may  have 
been  credited ;  and  for  all  sums  he  may 
have  received  from  the  debtors  themselves 
on  account  of  such  last  mentioned  bonds, 
for  the  whole  amount  of  which  he  may  have 
received  credit,  on  account  of  such  delivery 
to  an  attorney.  A  separate  account  of 
which  bonds,  with  the  monies  received  by 
him  from  the  attorneys,  or  the  obligors 
themselves,  is  to  be  stated ;  and  all  such 
monies  are  to  be  accounted  as  payments  on 
account  of  interest  due  upon  such  bonds, 
except  in  those  cases  in  which  the  payment 
made  shall  be  found  to  exceed  the  interest 
then  due.  And  upon  all  such  monies  he  is 
to  be  charged  with  interest  from  the  receipt 
thereof,  until  the  same  shall  have  been  paid 
over  to  Berkeley,  or  to  his  executors. 

3.  That  he  be  credited  for  one  half  of  the 
expenses  of  the  sales  of  the  negroes ;  to  be 
deducted  from  the  principal  of  the  said 
bonds. 

4.  That  all  payments  made  by  him  before 

the  4th  of  June,  1773,  be  deducted  from 
125      the  principal  of  the  bonds ;  *it  being 

presumed,  that  the  same  were  punc- 
tually paid  by  the  obligors. 

5.  That  all  payments  made  on  or  before 
the  first  of  July,  except  such  as  may  have 
been  made  before  the  4th  of  June  in  that 
year,  be  considered  as  principal  and  inter- 
est, from  the  1st  of  May,  1773 ;  and  the  in- 
terest on  such  payment  is  to  set  off  against 
the  interest  accruing  on  the  aggregate 
amount  of  the  bonds,  from  the  1st  of  May, 
1773,  to  the  time  of  payment. 

6.  That  his  commissions  on  those  pay- 
ments be  credited  at  the  same  time  as  the 
payments  themselves,  and  are  to  be  con- 
sidered as  principal,  or  interest,  in  the 
same  manner  and  in  the  same  proportion 
as  the  sums  paid  may  be  so  considered. 

7.  That  all  payments  ^ade  by  him  after 
the  first  day  of  July,  1773,  be  considered 
as  payments  on  account  of  principal  and 
interest  on  the  aggregate  of  the  bonds  (those 
put  into  the  hands  of  an  attorney  to  bring 
suit  on,  not  being  included  under  this  head) 
with  interest  on  the  same  from  the  date, 
December  13th,  1771,  to  the  time  of  the  last 
preceding  payment,  made  by  him ;  or  to  the 
end  of  the  last  preceding  quarter  in  every 
year  to  commence  on  the  14th  of  Djscember. 

8.  That  he  be  credited  with  the  amount 
of  the  principal  sum  mentioned  in  all  bonds 
put  into  the  hands  of  an  attorney  to  bring 
suit  on,  (viz.  those  enumerated  in  the  chan- 
cellor's decree,  together  with  those  of  David 
Bell  and  Robert  Page ;  one  of  which  appears 


to  have  been  received  by  George  Nicholas, 
and  with  regard  to  the  other  he  does  not 
seem  chargeable  with  any  fault)  which  is  to 
be  deducted  from  the  aggregate  amount  of 
the  bonds  which  he  received.  And  for  any 
monies  received  by  him,  or  his  executors, 
either  from  the  attorneys,  or  the  obligors, 
on  account  of  such  bonds,  he  is  to  be 
charged  in  a  separate  account,  as  directed 
under  the  second  head. 

9.  That  paper  money  bona  fide   received 

by  him,  and  paid  over  to  Berkeley  in 

126  convenient  time,  in  discharge  of  *any 
bond,  except  Pannel's  bonds,  is  to  be 

regarded  as  specie. 

10.  That  he  is  not  to  be  credited  with  the 
two  sums  of  ;^100,  and  jf  100.  4.  paid  in 
April  1777,  and  Apdl  1778,  as  specie ;  but 
those  sums  are  to  be  reduced  by  the  scale 
of  depreciation,  and  considered  as  princi- 
pal, the  parties  having  agreed  that  they 
should  carry  interest. 

11.  That  he  is  to  be  credited  with  the 
amount  of  all  bonds  theretofore  returned  to 
Berkeley,  or  his  executors. 

12.  That,  if  upon  a  general  account, 
stated  upon  these  principles,  there  shall 
appear  to  be  any  balance  due  to  Berkeley's 
estate,  the  injunction  is  to  be  dissolved  for 
so  much  with  interest  thereon  from  the 
date  of  the  judgment,  until  paid  and  costs. 
But,  if  there  be  no  balance  due,  then  the 
injunction  to  be  perpetuated ;  and  if  a  bal- 
ance be  due  Hawkins's  estate,  the  defend- 
ants to  pa3^  the  same  with  interest  and 
costs. 

On  one  point  I  feel  a  doubt  what  direction 
should  be  given;  whether  Hawkins  should 
be  allowed  a  commission  on  the  bonds  put 
into  the  hands  of  an  attorney  to  bring  suit 
on,  having  considered  that  circumstance, 
where  it  was  done  in  due  time,  to  discharge 
him  from  all  responsibility  as  to  those 
bonds,  I  incline  to  suppose  he  ought  not  to 
receive  any  commission  on  the  amount  of 
the  bonds,  but  merely  on  the  monies  he 
may  have  received  on  account  of  them. 

The  rest  of  the  judges,  thought  that  the 
chancellor's  decree  was  mainly  right;  but 
erroneous,  1.  In  excluding  interest  during 
the  revolutionary  war;  2.  In  allowing  the 
payments  ;flOO,  on  the  10th  of  April,  1777, 
and  of  ;^100.  4.  on  the  lOth  of  April,  1778, 
as  specie  instead  of  paper  money;  3.  In 
not  charging  Hawkins  with  interest  on 
monies  received  before  the  1st  day  of  July, 
1773,  and  not  paid  over.  And  the  following 
is  the  decree  that  was  entered  by  the  court 
of  appeals,  in  the  cause : 

**This   day    came    the    parties,    by  their 

counsel,  and    the    court,    having    maturely 

considered  the  transcript  of  the  record 

127  '^of  the  decree  aforesaid,  is  of  opinion, 
that  the  said  decree   is   erroneous    in 

this,  That,  in  the  account  whereon  the 
decree  is  founded,  interest  for  eight  years, 
during  the  American  war  with  Great 
Britain,  is  excluded;  also,  in  crediting  the 
appellees  nominally,  the  sum  of  one  hun- 
dred pounds  lent  the  appellants'  testator  10th 
of  April,  1777,  and  for  one  hundred  pounds 
four  shillings,  lOtb  April,  1778,  this  court 
being  of  opinion  that  those  sums  ought  to 
be  reduced  according  to  the  scale  of  depre- 
ciation by  law  established.  And  also  that 
Hawkins   is  in  equity   chargeable  with  in- 
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terest  on  all  sums,  by  him,  received,  on  or 
before  the  1st  day  of  July,  1773,  and  not 
paid  over  to  Berkeley  within  a  reasonable 
time,  from  the  time  the  debtors  would  have 
been  bound  to  pay  interest,  if  they  had  not 
been  punctual  in  their  payments.  There- 
fore it  is  decreed  and  ordered  that  the  same 
be  reversed  and  annulled,  and  that  the  ap- 
pellees out  of  the  estate  of  their  testator, 
in  their  hands  to  be  administered,  if  so 
much  thereof  they  have,  but  if  not,  out  of 
their  own  estates,  pay,  to  the  appellants, 
their  costs,  by  them,  expended  in  the  prose- 
cution of  their  appeal  aforesaid  here." 

**  Which  is  ordered  to  be  certified  to  the 
superior  court  of  chancery  directed,  by  law, 
to  be  holden  in  Richmond,  to  have  the  ac- 
counts reformed,  and  a  final  decree  entered 
according  to  the  principles  of  this  decree.'* 


128  *  Johnson    v.  Pendleton,  Auditor,  &c. 

[April.  1804.] 

MUltarv  Certificates— Lost  from  Auditor's  Office— 
Lleblllty— Quaere.*— If  the  owner  of  a  military  cer- 
tificate leaves  it  in  the  auditor's  office  for  tbe  pur- 
pose of  havlnira  warrant  for  the  Interest  made 
out:  and  it  is  lost.  Whether  the  state,  or  the  audi- 
tor, or  either,  is  liable  to  make  satisfaction  for  it 

Same— Same— 5ttme—Assi8:nment.— But  if  either  was 
liable,  the  assifimment  of  the  certificate  to  the 
plaintiff  ousrht  to  be  proved. 

Johnson  filed  a  bill  in  the  court  of  chan- 
cery against  Pendleton,  the  auditor  of  pub- 
lic accounts,  and  the  attorney  general, 
stating,  that  he  sent  a  military  certificate 
to  the  auditor,  for  the  purpose  of  obtaining 
a  warrant  for  the  interest;  but,  there  being 
a  press  of  business,  the  certificate  was  left 
with  the  auditor,  until  he  should  have 
leisure  to  make  out  the  warrant.  That  the 
plaintiff  had  frequently  applied  for  the  cer- 
tificate and  interest;  but  could  obtain 
neither.  The  bill  therefore  prayed  that 
the  state,  or  Pendleton,  might  make  satis- 
faction for  them,  to  the  plaintiff. 

The  answer  denied  that  the  certificate 
was  left  with  the  auditor;  and  says  that 
whenever  such  papers  are  left  in  the  office, 
it  is  to  accommodate  the  party,  who  prefers 
leaving  them  to  waiting  for  the  leisure  of 
the  auditor. 

A  witness  proved  that  he  left  the  certifi- 
cate in  the  auditor's  office,  for  the  purpose 
of  having  the  warrant  for  the  interest  made 
out ;  and  never  could  obtain  it  afterwards, 
the  auditor  and  his  clerks  suggesting  that 
it  was  mislaid. 

Two  of  the  clerks,  in  the  auditor's  office, 
proved  that  when  certificates  were  left  for 
the  purpose  of  having  warrants  made  out 
for  the  interest  as  above  mentioned,  they 
were  always  left  for  the  accommodation  of 
the  parties,  who  brought  them,  and  at  the 
risk  of  the  proprietors   of   the  certificates. 

The  court  of  chancery  dismissed  the  bill 
upon  a  hearing;  and  the  plaintiff  appealed 
to  the  court  of  appeals. 

Randolph,  for  the  appellant.     The  appel- 
lee was  liable   as   auditor.     For  the  plain- 
tiff was  entitled  to  a  renewal   of  the 

129  ^certificate,  and  the  original  was  left 
in  the  office  with  a  view  to  obtain  it. 

Yancey  is  a  competent  witness,  as  he  was 
agent  only.  The  auditor  undertook  the  act, 
but  executed  it   improperly ;  and   therefore 

^Miiltary  Certificates.— The  principal  case  is  cited 
in  foot-note  to  Wilson  v.  Rucker,  1  Call  500. 


the  plaintiff  is  entitled  to  satisfaction  from 
the  public.  Were  it  otherwise,  and  the 
party  had  no  redress  against  the  state, 
thousands  might  be  injured,  as  the  auditor 
might  not,  individually,  be  able  to  repair 
the  loss. 

Duval,  on  the  same  side.  The  auditor  is 
liable  both  in  his  private  and  public  capac- 
ity. The  first;  because  he  is  in  the  situa- 
tion of  a  common  carrier,  or  a  tobacco 
inspector,  as  he  receives  a  reward  for  his 
labour.  2  Ld.  Raym.  913:  The  second;  be- 
cause the  certificate  was  left  at  his  request 
as  officer,  until  he  should  be  able  to  act 
upon  it,  in  his  official  character. 

Nicholas,  attorney  general,  contra.  The 
act  complained  of  was  done  for  the  benefit 
of  the  party  complaining ;  and  therefore  he 
comes  into  court  with  a  very  bad  grace,  as 
there  is  no  imputation  against  the  integrity 
of  the  defendant.  It  was  no  part  of  the 
official  duty  of  the  auditor  to  take  charge 
of  the  certificate,  and  therefore  the  public 
cannot  be  liable.  Nor  is  the  defendant  per- 
sonally liable;  for  it  is  not  like  the  case  of 
a  miller  or  blacksmith,  as  the  deposit  in 
those  cases  is  for  the  benefit  of  the  bailee ; 
but  here  not.  The  answer  denies  that  the 
certificate  was  left ;  and  it  ought  to  be  dis- 
proved by  two  witnesses,  or  by  one  witness 
and  strong  circumstances.  Neither  of 
which  is  done;  for  Yancey  is  interested, 
as  he  comes  to  exculpate  himself.  There 
is  no  resemblance  between  this  case,  and 
that  of  a  common  carrier ;  for  he  also  re- 
ceives reward  for  his  services;  and  it  can- 
not be  said,  that  the  auditor's  salary  has 
any  influence,  as  that  relates  to  official  acts 
only,  and  this  was  not  of  that  character. 
A  mere  bailee  is  only  liable  for  gross  neg- 
lect; and  there  is  nothing  of  that  kind 
proved.  The  plaintiff  had  a  remedy  at  law ; 
and  therefore   the  court   of   chancery    had 

not  jurisdiction. 
130         *Call,  on  the  same  side.     Pendleton 

did  not  receive  the  certificate  in  his 
public  capacity ;  and  therefore  i6  not  liable 
as  auditor;  for  the  law  did  not  compel  him 
to  receive  it;  and,  unless  he  was  compella- 
ble, he  could  not  receive  it  in  his  character 
of  officer.  Stuart  v.  Madison,  1  Call,  481. 
Nor  is  he  liable  in  his  private  capacity,  1. 
Because  he  was  to  get  nothing  by  keeping 
it :  For  his  salary  had  no  connexion  with 
it,  as  it  was  not  his  duty  to  receive  it;  and 
the  salary  extends  to  nothing,  but  what  the 
officer  is  compellable,  as  officer,  to  perform. 
2.  Because  a  bailee  is  only  liable  for  gross 
°egligci^C6f  sind  not  for  common  accidents, 
2  Ld.  Raym.  913;  Bull.  N.  Pr.  73;  for  as 
he  does  not  hire  out  his  care,  he  cannot 
be  (resumed  to  warrant  against  involuntary 
losses.  1  Roll.  Ab.  3,  4;  8  Co.  32;  Calye's 
case.  Besides  the  witnesses  say,  that,  in 
such  cases,  the  certificates  were  left  at  the 
risk  of  the  owner,  and  that  no  receipts  were 
ever  given  ;  which  proves  that  neither  party 
considered  the  officer  liable,  in  any  capacity. 
Nor  ought  he  to  be.  For  then  the  cares  of 
the  officer  would  be  increased,  and  the  pub- 
lic business  impeded,  to  the  detriment  of 
the  community.  It  is,  therefore,  better  to 
strip  the  officer  of  the  care,  and  oblige  the 
owner  to  attend  to  his  own  affairs.  Bnt, 
in  equity,  the  case  is  clearer  still:  For  the 
plaintiff,    if    he   was  the  real  owner  of  the 
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paper,  might  have  made  an  affidavit,  and 
obtained  another  certificate;  or  he  mig^ht 
have  sued  Sing^leton,  as  he  had  not  lost  his 
right  to  the  certificate.  Wilson  v.  Rucker, 
1  Call,  500.  His  loss  therefore  was  volun- 
tary ;  and  he  ought  not  to  be  allowed  to 
throw  it  upon  an  innocent  man.  The 
plaintiff,  however,  shews  no  title  to  the 
certificate;  for  it  was  not  assigned;  and 
Yancey,  the  only  witness  to  the  deposit,  is 
incompetent;  for  he  was  the  servant  to 
Johnson  in  the  transaction;  and  liable  to 
his  employer  for  neglect.  Bull.  N.  Pr.  77. 
Consequently,  as  the  plaintiff's  right  to  the 
certificate  is  not  established,  nor  the  deliv- 
ery of  it  to  the  auditor  proved  by  com- 
petent evidence,  the  bill  was  properly 
dismissed. 

131  ^Randolph,  in  reply.     Whenever  the 
evidence  of  a  debt   is  lost,  a  court  of 

equity  will  set  it  up :  which  maintains  the 
jurisdiction :  and,  as  the  commonwealth 
owes  the  money,  she  ought  to  be  decreed  to 
pay  it.  The  plaintiff's  right  to  the  certifi- 
cate is  sufficiently  established ;  for  the  bill 
states  it,  and  the  answer  does  not  deny 
it.  Consequently  it  was  not  necessary  to 
prove  it,  as  it  was  not  in  issue.  Besides 
Johnson  had  a  special  property,  Bsp.  575; 
and  it  differs  from  the  case  of  Wilson  v. 
Rucker;  because  it  is  the  commonwealth 
that  sets  up  the  title  of  Coates,  instead  of 
Coates  himself.  Yancey  is  a  competent 
witness,  1  Salk.  289;  1  Stra.  507,  575;  and 
Poindexter  proves  that  a  warrant,  upon  the 
certificate,  had  been  prepared.  The  public 
is  liable  for  the  acts  of  the  auditor;  because 
it  was  within  his  general  authority ;  for  it 
was  part  of  his  duty  to  examine  the  certifi- 
cate, and  grant  the  warrant.  3  Term  Rep. 
77.  Therefore  when  he  told  the  plaintiff 
to  lay  the  paper  on  the  table,  it  bound  the 
commonwealth ;  for  respondeat  superior,  2 
Inst.  466;  especially  as  the  negligence  was 
gross.  It  is  not  proved,  that  Singleton  had 
the  certificate;  and  therefore  the  principle 
contended  for,  relative  to  the  obligation  to 
pursue  him,  does  not  apply.  But,  if  Pen- 
dleton is  not  liable  in  his  public,  he  is  in 
his  private,  character :  for  having  under- 
taken to  act,  he  was  bound  to  a  faithful 
performance. 

Cur.  adv.  vult. 

TUCKER,  Judge.  The  bill  alleges,  that 
Johnson  was  the  owner  of  a  military  cer- 
tificate bearing  interest,  which  he  delivered 
to  Robert  Yancey,  to  bring  down  to  Rich- 
mond and  obtain  a  warrant  for  the  interest. 
That  Yancey  carried  it  to  the  auditor's 
office;  who,  being  at  that  time  engaged  in 
some  other  business,  told  him  if  he  would 
leave  the  certificate,  and  call  again,  the 
warrant  should  be  made  out  by  that  time. 
That  Yancey  did  leave  it  in  the  office,  but 
when  he  called  again,  it  could  not  be  found. 
That  it  had  been  entirely  lost.  And  that 
the  auditor  afterwards  told  one  Poindexter, 
he  had  heard  that  captain  Singleton, 

132  had  a  certificate  ^of  that  description  ; 
it  having  been  issued   as   pa3^able    to 

one  Coates,  and  for  the  sum  of  ;^47  or  £4S, 
The  bill  is  one  with  a  double  aspect, 
praying,  first,  that  the  auditor  may  be  de- 
creed to  issue  a  new  certificate,  and  to  grant 
a  warrant  for  all  arrears  of  interest;  or,  if 
the  court  shall  be  of  opinion  that  the  com- 


monwealth is  not  liable  for  the  renewal  of 
the  certificate  and  payment  of  interest,  in 
consequence  of  a  loss  happening  through 
the  negligence  or  default  of  the  auditor  as 
a  public  officer,  that  he  be  decreed  to  make 
compensation  for  the  loss  in  his  individual 
capacity.  The  chancellor  dismissed  the 
bill. 

The  auditor,  in  his  answer,  positively 
denies  that  the  certificate  was  delivered  to 
him ;  or  that  he  ever  saw  it. 

Robert  Yancey  swears,  **That  he  applied 
to  the  auditor  for  a  warrant  for  the  inter- 
est, but  was  told  it  could  not  be  had  then ; 
that  if  he  would  leave  it  in  the  office,'  it 
should  be  made  out,  and  given  him  at  fl 
time  then  mentioned;  that  he,  during  his 
stay  in  Richmond,  made  frequent  applica- 
tion for  the  certificate  and  warrant,  but 
could  not  obtain  it." 

James  Poindexter  says,  he  was  informed 
by  the  auditor  that  Mr.  Yancey  handed 
him,  or  handed  in,  a  certificate;  and  that 
the  interest  was  made  out,  and  laid  on  the 
table  according  to  the  best  of  his  recollec- 
tion. This  is  all  the  testimony  upon  that 
point,  and  I  feel  myself  incapable  of  decid- 
ing that  this  indirect  testimony  should 
countervail  the  positive  denial  by  the  au- 
ditor that  the  certificate  was  ever  delivered 
to  him,  or  that  he  ever  saw  it.  For  Yancey 
does  not  swear  that  he  left  the  certificate, 
as  the  auditor  told  him  he  might;  nor  does 
Poindexter  swear  positively  to  the  informa- 
tion he  received  from  the  auditor,  but  men- 
tions it  only  according  to  the  best  of  his 
recollection ;  which  may  possibly  have  de- 
ceived him ;  more  especially,  as  the  answer 
of  the  auditor  is  positive,  and  not  reconcile- 
able  to  the  information  which  Poindexter 
supposes  he  gave  him. 

Were  I  satisfied  upon  this  point,  and  there 
were  no  other  room  for  doubt  in  this  case, 
I  should  have  very  little  hesitation  in  de- 
ciding that  the  commonwealth  was 
133  bound  to  grant  *a  new  certificate  for 
the  principal,  and  a  warrant  for  the 
interest.  The  auditor  cannot  perform  his 
duty,  unless  the  certificate  is  given  up  to 
him,  to.  examine  and  compare  with  his 
books,  or  other  means  by  which  he  may 
know  it  to  be  genuine.  He  is  then  to  make 
out  a  warrant  corresponding  with  it,  for 
the  interest  thereon  due;  be  is  to  make  an 
entry  in  his  books  of  his  proceedings 
therein.  Can  this  be  done  without  the 
paper  being  delivered  to  him?  From  that 
moment,  it  is  in  the  custody  of  the  law, 
until  he  has  performed  all  that  may  be 
necessary,  and  redelivered  it  to  the  party  or 
his  asrent.  If  it  be  lost,  the  commonwealth, 
who  is  not  only  the  debtor,  but  may  be  re- 
garded as  having  the  certificate  delivered 
up  to  it,  (being  delivered  to  a  public  offi- 
cer, for  a  public  purpose,)  is  bound  to  rec- 
ompense the  loss.  3  T.  Rep.  760.  Nor 
have  I  much  hesitation  in  considering 
Yancey,  whose  credit  is  not  attempted  to 
be  impeached,  as  a  competent  and  credible 
witness  in  this  case.  It  would  be  of  mis- 
chievous consequences  to  society,  if  it  were 
ever  held  that  an  agent,  who  does  not  ap- 
pear to  have  any  interest  whatever  in  a 
transaction,  shall  be  deemed  an  incompe- 
tent, or  not  a  credible  witness,  because  by 
some  act  of  neglect    or  inattention    during 
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the  transaction  in  which  he  has  no  interest, 
he  may  possibly  become  liable  for  damages 
to  the  person  for  whom  he  acts.  Here,  Yan- 
cey had  no  interest  in  obtaining  a  warrant 
for  the  money  for  Johnson,  unless  we  sup- 
pose what  neither  the  law,  nor  any  testi- 
mony or  circumstance  in  the  case,  will 
permit  us  to  suppose,  that  he  intended,  if 
obtained,  to  convert  it  to  his  own  use.  The 
certificate  itself  being  not  transferable  by 
delivery  only,  without  an  assignment, 
strengthens  this  conclusion  in  my  mind. 
The  case  in  1  Salk.  289,  acted  by  Mr.  Ran- 
dolph, is  stronger  than  this.  There,  a  son 
who  had  embezzled  his  father's  money,  was 
permitted  to  prove  the  delivery  of  it  to  the 
defendant,  against  whom  the  father  had 
brought  an  action  of  trover  for  it,  the  tes- 
timony of  the  son  being  corroborated  by 
other  circumstances.  And,  in  2  Stra.  507, 
cited  also,  by  him,  an  original  debtor 

134  was  allowed  to  prove  payment  *of  the 
debt,  by  the  plaintiff  in  that  suit,  at 

the  request  of  the  defendant  in  behalf  of 
the  debtor.  And  the  case  in  Buller,  77, 
cited  by  Mr.  Call,  does  not,  I  apprehend, 
apply  to  the  present;  for  if  the  master 
suffer  in  damages  by  the  fault  of  the  serv- 
ant, the  servant  will  be  liable  over  to  the 
master,  against  whom  the  damages  for  this 
fault  may  have  been  recovered  for  the 
amount.  The  case  of  l/ucas  v.  Haynes,  2 
Ld.  Raym.  871,  is  a  parallel  case:  where 
the  person  who  carried  a  bill  of  exchange 
endorsed  in  blank  to  the  drawee  for  ac- 
ceptance, was  admitted  as  a  witness  to 
prove  the  delivery ;  and  held  in  the  king's 
bench  that  he  might. 

But  although  Yancey's  testimony,  had  it 
gone  further,  would  have  weighed  with 
me  in  opposition  to  the  auditor's  answer, 
if  supported  by  other  circumstances,  yet 
taking  it  as  it  stands,  I  cannot  think  it 
sufiQcient  to  overbalance  the  auditor's  an- 
swer, even  with  the  aid  of  Poindexter's 
evidence,  on  which  I  have  already  said 
enough.  Nor  can  I  think,  even  were  the 
evidence  more  satisfactory,  the  auditor  lia- 
ble, unless  in  case  of  actual  misfeasance, 
which  is  not  charged. 

But  were  I  satisfied  upon  the  point  of  the 
actual  delivery  of  the  warrant  into  the 
auditor's  office,  in  any  manner  usually  ob- 
served in  the  office  in  similar  cases,  I  should 
still  doubt  upon  another,  namely,  whether 
the  complainant  is  entitled  to  a  renewal  of 
this  certificate,  (which,  by  his  own  shew- 
ing, was  issued  to  one  Coates,  and  made 
out  in  his  name,)  without  making  the  orig- 
inal proprietor  a  party  in  the  cause?  For, 
in  Wilson  v.  Rucker,  1  Call,  500,  it  is  ex- 
pressly laid  down  as  the  unanimous  opinion 
of  the  court,  **That  the  property  in  these 
papers,  will  not  pass  by  delivery,  without 
assignment."  The  complainant  hath  not 
shewn,  nor  even  stated  in  his  bill,  that  he 
was  assignee  of  Coates,  though  he  claims 
the  property'  in  the  certificate.  Under  the 
decision  in  Wilson  v.  Rucker,  he  could,  at 
most,  have  only  an  equitable  title,  united 
with  the  possession,  but  the  legal  title, 
jeven  in  that  case,  would  have  been  in 
Coates.  Can  this  court  decree  a  renewal  of 
the  legal  evidence  of  a  debt  due  from 

135  the  ^commonwealth,  which  is  not,  in 
its  nature,    transferable  by  delivery 


only,  to  be  made  to  one  who  does  not  shew  a 
legal  title  without  calling  upon  the  legal 
proprietor  to  assert  his  claim?  I  apprehend 
not.  And  therefore  think  that  the  decree 
of  dismissal  must  be  affirmed;  but  I  am 
willing  that  it  should  be  done  without 
prejudice. 

ROANE,  Judge.  There  is  a  defect  in 
the  appellant's  case,  which  cannot  be  got 
over.  The  certificate  in  question  is  admitted 
to  have  been  granted  to  one  Coates;  and 
although  the  appellant  may  have  acquired 
it  for  a  bona  fide  consideration,  yet,  under 
the  authority  of  Wilson  v.  Rucker,  that 
does  not  give  him  a  title  against  the  true 
owner.  Nothing  but  a  regular  transfer  can 
give  a  title  to  a  document  of  this  sort. 
This  transfer  is  not  shewn  in  the  present 
case.  We  are  now  in  a  court  of  equity,  and 
equity  delights  to  do  complete  justice,  and 
make  an  end  of  the  case  before  it.  The 
court  will  not  decree  in  favour  of  A.  when 
by  another  suit  B.  may  evict  him,  and 
when  A.  has  it  in  his  power,  if  he  has  title, 
to  shew  it  in  this  action ;  and  thus  enable 
the  court  to  do  complete,  and  final,  justice. 

Besides,  the  proofs  in  the  case  seem  to 
be  defective.  The  defendant,  Pendleton, 
swears  in  his  answer,  that  the  certificate 
was  not  delivered  to  him.  This  looks  some- 
thing like  a  negative  pregnant,  since  it 
might  have  been  delivered  to  his  clerks, 
under  the  alleged  custom,  and  thus,  per- 
haps, been  a  delivery  to  him.  I  don't 
know,  however,  whether  his  answer  ought 
to  be  taken  thus  strictly.  If  it  is  not, 
there  is  a  defect  of  proof  to  outweigh  it. 

Poindexter,  indeed,  shews  an  acknowledg- 
ment by  Pendleton,  that  the  warrant  had 
been  made  out,  which  could  not  have  been 
without  a  delivery ;  but  what  other  proof  is 
there,  except  that  of  Yancey? 

If  Yancey  was  not  strictly  within  the  line 
of  his  undertaking  to  Johnson  as  agent, 
his  testimony  here  would  go  to  excuse  his 
own  deviation,  and  therefore  is  inadmissi- 
ble. Whether  he  was,  or  not,  depends 
136  upon  the  solution  of  the  *main  ques- 
tion, i.  e.  whether  the  leaving  the 
certificate  in  the  office  was  within  the  neces- 
sary course  of  proceeding?  But  there  was 
better  testimony  than  that  of  Yancey 
touching  the  delivery  of  the  certificate; 
such  as  the  registration  of  it  in  the  audi- 
tor's books,  or  the  testimony  of  the  clerks, 
who  performed  that  service.  Why  were  the 
latter  not  examined,  or  a  certificate  from 
the  former  produced? 

On  the  grounds  I  am  for  dismissing  the 
bill  without  prejudice.  The  appellant  may, 
if  he  pleases,  come  forward  again  on  fur- 
ther proof;  but  my  present  impressions  are 
that  he  cannot  recover  on  the  ground  of  the 
alleged  delivery.  The  alleged  custom  is 
founded  as  much  in  favour  of  the  con- 
venience of  the  holder  as  of  the  officer; 
perhaps  more  so.  No  inconvenience  could 
arise  to  the  latter  from  observing  a  differ- 
ent rule,  but  the  pressure  of  claimants; 
which  might  be  avoided  by  a  denial  of  ad- 
mittance at  such  times,  or  a  retreat  by  the 
officer  to  a  more  private  place,  or  apart- 
ment: Whereas,  on  the  part  of  the  ap- 
plicant, the  inconvenience  of  frequent 
applications,  or  a  continued  attendance, 
is   avoided.     Is   it    not   evident,    that  this 
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practice  consults  the  convenience  of  the 
latter  as  much  as  the  former?  But  the 
holder  is  not  bound  to  deposit  the  certifi- 
cate, nor  the  ofBcer  to  receive  it  for  safe 
keeping,  but  merely  for  registration  and 
issuing  the  proper  warrants,  &c.  If  the 
officer  does  receive  it  for  safe  keeping,  he 
gets  no  compensation  therefor;  he  is  not 
within  the  necessary  line  of  his  official 
duty,  but  consults  principally  the  con- 
venience of  the  holder.  The  holder,  not 
bound  to  deposit,  does  it  voluntarily,  and 
at  his  own  risk.  He  does  it  on  the  ground 
of  personal  confidence  only.  I  admits  with 
the  judge  who  preceded  me,  that  the  audi- 
tor's duty  to  grant  warrants  induces  the 
necessity  of  a  delivery  to  him;  but  this 
delivery  is  to  be  understood  as  for  that  pur- 
pose only,  and  not  for  safe  keeping  for  any 
length  of  time. 

These  are  my  general   ideas   at   present. 

I  will  not,    however,    finally   conclude    the 

appellant;  but,  perhaps,  it  will  be  his  best 

way  to  apply  to  the  legislature,    who 

137  will  no  doubt  *do  him  justice.     That 
body,    too,    might     not    deem    itself 

bound  to  turn  him  round  to  shew  a  regular 
transfer,  as  we  do,  but  consider  the  holder 
as  the  owner  under  the  general  practice  of 
the  country  respecting  papers  of  this  sort. 
As  to  the  second  aspect  of  the  bill,  the  de- 
fects in  the  case  before  stated,  equally  for- 
bids a  decree  against  the  appellee  in  that 
view. 

FI^EMING,  Judge.  The  answer  denies 
that  the  certificate  was  delivered  to  the  de- 
fendant ;  and  the  testimony  does  not  shew, 
that  he  took  charge  of  it.  One  of  the  wit- 
nesses says,  indeed,  that  it  was  left  in  the 
office ;  but  none  of  them  prove  that  it  was 
put  under  his  care :  and  Yancey,  the  one 
who  says  he  left  it  there,  seems  himself  to 
have  been  negligent.  I  think,  therefore, 
that  the  auditor  had  not  such  a  custody  of 
the  paper,  as  renders  either  himself,  or  the 
public,  liable  for  it.  But,  if  he  had, 
Johnson  shews  no  right  to  the  certificate ; 
for  it  was  not  assigned  to  him,  and  bare 
possession  is  not  enough,  according  to  the 
decision  in  Wilson  v.  Rucker,  1  Call,  500. 
Besides,  if  he  had  shewn  a  title,  his  proper 
remedy  would  have  been  an  action  of  trover 
against  Singleton ;  who,  as  one  of  the 
witnesses  proves,  was  in  possession  of  the 
certificate,  at  a  subsequent  period.  I  am 
therefore,  for  affirming  the  decree,  but 
without  prejudice  to  a  future  suit,  if  the 
appellant  should,  hereafter,  be  able  to  prove 
his  title  to  the  certificate,  and  supply  the 
necessary  evidence  in  other  respects. 

CARRINGTON,  Judge.  The  testimony 
does  not  disprove  the  answer ;  which  denies 
that  the  certificate  was  delivered  to  the  de- 
fendant ;  and  therefore,  upon  that  ground, 
even  if  there  was  no  other,  the  court  did 
right  in  refusing  relief.  But,  independent 
of  this,  the  appellant  shews  no  title  to  the 
certificate ;  for  it  is  not  assigned  to  him ; 
and  mere  possession  is  not  sufficient  to 
prove  that  it  belonged  to  him.  Wilson  v. 
Rucker,  1  Call,  500.  It  is  not  the  duty  of 
the  auditor  to  take  charge  of  the  cer- 

138  tificate;  but  the  owner   should  *wait, 
until    the  prior  business  of  the  office 

allows  attention  to  his:  and,  if  his  impa- 
tience, or  convenience,  makes   him  prefer 


leaving  the  certificate  in  the  office,  he  does 
it  at  his  own  risk;  for  it  would  be  unrea- 
sonable to  suppose  that  so  many  various 
claims  should  be  attended  to  at  once ;  or 
that  the  public  ofBcer,  who  has  no  interest 
in  them,  should  be  bound  to  take  charge  of 
the  evidences  respecting  them,  not  only  to 
his  own  peril,  but  to  the  hindrance  of  the 
office,  and  danger  to  the  public,  from  mis- 
takes and  losses,  which  it  might  not  be  easy 
to  foresee  or  prevent.  There  is  no  pretence 
then,  for  responsibility  either  on  the  part 
of  Pendleton,  or  of  the  commonwealth. 
Besides  that,  Johnson  does  not  shew  any 
title  to  the  certificate :  the  description  of 
it  is  too  imperfect:  for  the  number,  date, 
and  service  for  which  it  was  granted,  are 
not  proved;  and  the  only  account  we  have 
of  it,  is  that  given  by  himself;  which 
barely  states  that  it  was  a  certificate  for 
£4*7*  9.,  and  bore  6  per  cent,  interest:  a 
description  much  too  imperfect  to  be  the 
foundation  of  a  decree  against  any  body. 
But  as  some  person  may  have  a  just  title  to 
the  certificate,  and  may  be  able  properly  to 
identify  it,  I  am  for  dismissing  the  bill, 
without  prejudice  as  to  the  commonwealth, 
but  generally  as  to  Pendleton. 

LYONS,  President.  If  the  appellant  had 
shewn  title  to  the  certificate,  Coates  ought 
nevertheless  to  have  been  a  party  to  the 
suit,  as  he  had  not  assigned  it,  and  might 
be  interested  in  the  event.  The  appellant 
shews  no  title  however ;  and  therefore,  if 
there  were  nothing  else  in  the  cause,  the 
decree  would  have  been  right  upon  that 
ground.  But  I  am  strongly  inclined  against 
the  plaintiff  upon  the  general  question. 
For  the  certificate  was  left  in  the  office  for 
the  convenience  of  the  plaintiff,  and  not  of 
the  defendant ;  who  was  not  bound  to  take 
charge  of  it ;  and,  in  fact,  did  not.  It 
would  therefore  be  rigorous,  in  the  extreme, 
to  hold  either  him,  or  the  public,  respon- 
sible for  safe  keeping,  although  he  never 
undertook  it,  and  neither  he,  nor  the  state, 
was    to    derive    any    advantage    from     it. 

I  am  consequently  of  opinion 
139       *that  the  decree   should  be  affirmed 

absolutely  as  to  Pendleton,  but  with- 
out prejudice  as  to  the  commonwealth,  if 
the  appellant  should  hereafter  be  able  to 
prove  his  right  to  the  certificate,  and  sup- 
ply the  necessary  evidence  in  other  respects. 

Case  of  the  County  Levy. 

[April,  1804.] 
County  Levy-Constltatlonallty— Who  May  Lay  lt.«— 

The  county  levy  Is  not  contrary  to  the  bill  of  rlgrhts 
and  the  constitation:  and  the  county  courts  have 
power  to  lay  It. 
Constitution— Construction-  Words  of  Exclusion- 
Extension,  t— The  construction  would  be  unfair, 
which  should  extend  words  of  exclusion  in  the 
constitution,  used  for  one  purpose,  toother  objects 
not  contemplated  by  the  framers,  at  the  time. 

PENDLETON,  President.  The  deci- 
sion of  Fairfax  county   court,    in   January 

*Taxatlon— Power  of  Losrlslature  to  Delegate.- For 

the  proposition  that  the  county  courts  have  the 
power  to  lay  the  county  levy,  the  principal  case  is 
cited  and  approved  in  Bull  v.  Read,  13  Gratt  99  (see 
note)  \  Gilkeson  v.  Frederick  Justices,  18  Gratt  583 
(see  note)\  Lanfirhorne  v.  Robinson.  20  Gratt.  665. 
The  principal  easels  cited  in  dissentinfir opinion  of 
Brookr,  J.,  inGoddinv.  Crump,  8  Lielsrh  151. 153.  See 
also,  Harrison  Justices  v.  Holland,  8  Gratt.  247. 

tConstitution— Construction.— The  principal  case  is 
cited  in  foot-note  to  Com.  v.  Caton,  4  Call  5;  Turpin 
v.  Locket,  6  Call  181, 185. 
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1789,  *'That  laying  the  county  levy  was 
contrary  to  the  bill  of  rights  and  constitu- 
tion of  government,  and  unjust  and  oppres- 
sive," concerning  the  whole  state,  in  every 
important  article  of  government,  deserves 
the  most  serious  and  attentive  considera- 
tion. 

The  article  in  the  bill  of  rights,  supposed 
to  be  alluded  to,  is  the  sixth:  ** flections 
of  members  to  serve  as  representatives  of 
the  people,  in  assembly,  ought  to  be  free; 
and  that  all  men,  having  sufficient  evidence 
of  permanent  common  interest  with,  and 
attachment  to,  the  community,  have  the 
right  of  suffrage,  and  cannot  be  taxed  or 
deprived  of  their  property  for  public  uses 
without  their  own  consent,  or  that  of  their 
representatives  so  elected,  nor  bound  by 
any  law  to  which  they  have  not,  in  like 
manner,  assented,  for  the  public  good." 

The  evident  purpose  of  this  was  to  secure 
the  freedom  of  elections;  to  give  the  prin- 
ciple of  the  right  of  suffrage ;  and  to  de- 
clare that  those  having  that  right  cannot 
be  taxed  by  laws  to  which  they  do  not  as- 
sent by  themselves  or  representatives. 
To  maintain  that  great  principle  of 
140  freedom,  *that  all  laws  and  taxation 
derive  their  force  from  the  people, 
and  to  allow  that  convenient  mode  of  giv- 
ing their  consent  by  representation,  instead 
of  the  impossible  one  of  doing  it  personally. 

It  is  supposed  the  objection  then  is 
founded  upon  this,  that  the  levy  is  a  tax; 
and  that  the  justices,  not  being  chosen,  are 
not  the  representatives  of  the  people  of  the 
county,  and  therefore  restrained  from  such 
taxation. 

It  might  be  questioned  in  strict  construc- 
tion, whether  if  the  representatives  of  the 
people  were  by  law  to  give  a  general  power 
of  taxation  to  others  for  public  use,  it 
might  not  be  said  that  the  tax  was  laid  by 
the  consent  of  the  representatives,  since 
what  I  do  by  another  I  do  myself :  but,  as 
such  a  general  transfer  of  a  power  conferred 
from  personal  confidence,  would  be  very 
unreasonable,  I  mean  not  to  justify  it. 

But  that  general  power  is  very  distin- 
guishable from  one  limited  to  levy  on  the 
people  of  a  certain  district  the  price  of 
certain  specific  necessaries,  not  for  the 
public,  but  their  individual  use,  judged  by 
their  representatives  to  be  indispensable. 
I  say  specific,  since  it  is  so,  as  to  the  sub- 
ject ;  the  price  could  not  be  ascertained,  but 
all  concerned  were  interested  to  preserve 
moderation. 

This  article  is  not  new,  but  coeval  with 
representation ;  yet  this  distinction  has 
ever  prevailed,  and  is  the  ground  of  laws, 
giving  powers  to  corporations  to  tax  their 
citizens  for  local  purposes.  Our  original 
division  into  districts  was  by  counties,  for 
which  courts  were  held  for  the  administra- 
tion of  justice.  Court  houses,  prisons,  &c. 
were  unavoidably  necessary;  and,  as  far 
back  as  we  can  trace  our  laws,  the  expenses 
of  those  were  defrayed  by  a  levy  laid  by  the 
court  on  the  titheables  in  the  county,  with- 
out objection  or  complaint,  that  I  ever 
heard  of,  as  to  the  power,  though  there 
have  been  instances  of  both,  as  to  the  im- 
proper exercise  of  it. 

To  discover  whether  the  convention  in 
May  1776,  did  not   understand    the    article 


in    this   sense,    it   may  be  necessary 

141  *to  observe  that  there    were  then   in 
force     laws    authorizing   the    county 

courts,  to  levy  for  building  and  keeping 
in  repair  court  houses,  prisons,  pillories, 
stocks  and  ducking  stools ;  bridges,  cause- 
ways and  directions  in  highways ;  clearing 
rivers  and  creeks:  for  neglecting  which 
they  were  subject  to  a  fine,  as  they  were 
to  a  suit  for  not  performing  their  contracts ; 
which  were  declared  binding.  Yet  the 
second  ordinance,  after  the  constitution 
of  government,  providing  for  continuing 
the  administration  of  justice,  has  a  clause, 
*  'that  the  common  law  of  England,  certain 
statutes,  together  with  the  several  acts  of 
the  general  assembly  of  this  colony  now  in 
force,  so  far  as  the  same  may  consist  with 
the  several  ordinances,  declarations  and 
resolutions  of  the  general  convention,  shall 
be  the  rule  of  decision ;  and  shall  be  con- 
sidered as  in  force,  until  'the  same  shall 
be  altered  by  the  legislative  power."  If 
it  be  said  that  the  declaration  in  the  bill  of 
rights,  excepts  these  laws  out  of  the  force 
of  that  clause,  I  submit  it,  whether  that 
construction  would  not  be  unfair,  which, 
under  general  words  used  for  another  pur- 
pose, should  exclude,  from  a  provision  for 
continuing  the  general  administration  of 
justice  in  the  state,  so  many  particular 
laws:  all  of  which  so  essentially  concern 
the  administration  of  justice.  But  to 
shew  the  sense  of  the  convention  in 
the  clearest  manner,  let  us  recur  again 
to  the  objection.  It  is  singly  this, 
that  the  justices  are  not  elected  by  the 
people.  The  constitution  provides  for  the 
appointment  of  justices,  without  intermed- 
dling with  their  power  and  duty;  which, 
that  is  to  say,  the  appointment,  is  there- 
fore referred,  by  the  clause  pointing  that 
out,  to  the  governour  with  the  advice  of 
the  council.  Can  it  be  supposed  that  so 
essential  a  part  of  their  duty  as  the  levy, 
escaped  the  recollection  of  the  convention, 
when  they  fixed  the  mode  of  appointment? 
Or  is  it  not  more  reasonable  to  presume, 
that  they  thought  that  circumstance  not  of 
suflBcient  weight  to  control  the  mode?  I 
will  hazard  a  conjecture  that  they  reasoned 
thus;    a    popular   election   of   magis- 

142  trates,  *is  improper  for  the  general 
purpose  of  decision  between  govern- 
ment and  offenders,  and  between  contend- 
ing citizens.  The  levy  might  make  such 
election  more  proper  for  that  purpose;  but 
this,  as  the  lesser  evil,  must  give  way  to 
the  other ;  and  is  the  less  to  be  dreaded,  as 
the  magistrates  being  generally  men  of 
fortune,  are  interested  to  prevent  imposi- 
tion. Suffice  it  to  say,  that  the  convention 
not  having,  in  the  constitution,  restrained 
the  power  of  laying  levies,  abundantly 
proves,  that  they  did  not  consider  the  arti- 
cle in  the  bill  of  rights  as  extending  to  the 
case;  which  is  further  confirmed  by  the 
ordinance  before  referred  to,  authorizing 
justices  in  office,  upon  taking  an  oath  to 
the  new  government,  to  execute  the  office 
in  all  things  according  to  law,  without  ex- 
cepting levies. 

That  this  has  also  been  the  general  sense 
of  the  country  for  the  twelve  following 
years,  is  proved  by  every  court's  having 
constantly  laid    levies,    without   doubting 
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their  power,  which  have  been  paid  without 
objection.  The  assembly's  having,  in  a 
number  of  instances,  recognized  such 
levies;  and,  in  the  revised  law  concerning 
roads,  passed  in  1785,  expressly  empowered 
courts  to  lev3'  for  the  value  of  lands  through 
which  new  roads  pass,  and  costs,  for  the 
direction  as  to  earth  or  stones;  for  timber 
used  in  building  bridges  by  the  overseer; 
or  for  bridges  or  causeways  let  by  their 
order;  their  contracts  for  which  arc  de- 
clared binding  for  levy  or  recovery  by  suit. 

Hence  I  conclude  that  this  general  article 
was  never  intended  to  reach  this  case; 
and,  am  of  opinion,  that  the  words  do  not. 

The  foregoing  opinion  was  sent,  with 
others,  to  the  reporter,  by  judge  Pendleton, 
for  publication ;  but  without  any  informa- 
tion when,  or  upon  what  occasion,  it  was 
delivered.  It  was  afterwards  cited  by  the 
reporter  in  the  first  argument  of  the  glebe 
cause,  before  judge  Pendleton,  as  a  case 
decided  by  the  court  of  appeals;  which  no- 
body denied.  

143  ^Stones  v.  Keeling. 

[May,  1804.] 

Leflitiaiacy— Issue  of  Second  MerrUge  during  Life  of 
First  Husband.*— The  issue  of  a  woman  bv  a  second 
marriage,  wbich  took  place  during  the  lifetime  of 
her  first  hasband,  are  legitimate  after  the  death 
of  their  father. 

This  was  an  appeal  from  the  judgment  of 
the  district  court  of  Suffolk,  affirming  the 
grant  of  administration,  upon  the  estate  of 
William  Keeling,  by  the  county  of  Princess 
Anne,  to  the  defendant  Frances  Keeling, 
widow  of  William  Keeling,  junior,  son  of 
the  intestate  William  Keeling,  senior,  and 
mother  of  the  children  of  the  said  William 
Keeling,  junior,  to  whom,  since  the  grant 
of  administration  to  her,  the  guardianship 
of  those  children  had  been  committed. 

The  appellants  are  the  husbands  of  two 
daughters  of  the  intestate  by  one  Athalia 
Arbuckle,*  to  whom  it  was  contended,  on 
the  part  of  the  appellee,  he  was  never  mar- 
ried; or,  if  he  was  ever  married  to  her, 
that  she  was  then  the  wife  of  one  William 
Arbuckle,  now  living.  To  this  the  appel- 
lants answered,  that  were  that  proved  to 
be  the  case,  (which  they  denied)  the  acts 
of  1785,  ch.  60,  1794,  ch.  93,  sect.  19,  legiti- 
mate the  daughters;  who  are  by  virtue 
thereof  entitled  to  a  share  of  the  estate ; 
and  consequently  to  the  administration,  as 
next  of  kin  to  the  intestate. 

Wickham  and  Randolph,  for  the  appel- 
lants— Contended,  that  the  second  marriage 
was  established;  that  the  first  was  not 
proved  by  actual  testimony,  and  could  not 
be  presumed,  4  Burr.  2059:  That  the  act 
of  assembly  was  clear,  that  the  issue  of 
marriages,  deemed  null  in  law,  were  to  be 
considered  as  legitimate:  And,  if  so,  that 
the  appellee  had  no  right  to  the  adminis- 
tration. 

Call    and    Taylor,    contra — Insisted   that 

*ls«ie—Logltlnil3Blng— statute.— Upon  the  construe* 
tion  of  the  statute  legitimizing  issue,  the  principal 
case  is  cited  in  the  following  cases:  Garland  y.  Har- 
rison, 8  Leigh  871,  879;  Bennett  V.  Toler,  16  Gratt. 
025,  620;  dissenting  opinion  of  Richardson,  J.,  in 
Green  how  v.  James,  80  Va.  647,  648,  660;  Heckert  v. 
Hile.  90  Va.  391, 18  S.  E.  Rep.  841:  Beverlln  v.  Beverlln. 
29  W.  Va.  782,  8  S.  E.  Rep.  40.  See  monographic  note 
on  "Parent  and  Child"  appended  to  Armstrong  v. 
Stone.  9  Gratt.  102. 


the  first  marriage  was  completely  proved, 
but  the  second  not:  That  the  act  of  assem- 
bly did  not  apply,  as  there  was  a  difference 
between  marriages  absolutely  void,  and 
those  deemed  null;  for  the  first  had  no 
effect  from    the   beginning,    but   the 

144  latter  *were  voidable  only,  and  could 
not  be  dissolved  without  tiie  sentence 

of  a  court.  Old  Edition  Virginia  laws,  91 : 
That  the  issue  of  the  supposed  second  mar- 
riage were,  therefore,  illegitimate,  as  well 
upon  the  want  of  proof  of  that  marriage, 
as  upon  the  true  construction  of  the  acts 
of  assembly. 

Cur.  adv.  vult. 

TUCKER,  Judge.  Upon  the  whole  of  the 
testimony,  I  think  the  fact  of  both  mar- 
riages is  proved ;  and  if  the  question  turned 
entirely  upon  those  facts,  I  should  be  of 
opinion  that  the  judgment  of  the  district 
court  ought  to  be  afBrmed.  4  Burr.  2059; 
1  Black.  Rep.  632;  1  Black.  Com.  440,  457; 
5  Rep.  98;  2  Black.  Com.  436;  1  Salk.  120; 
3  Lev.  410;  Bull.  Nis.  Pr.  112;  2  Esp.  209. 
But  the  act  of  assembly,  which  declares, 
that  ^*The  issue  of  marriages  deemed  null, 
in  law,  shall  nevertheless  be  legitimated," 
does,  in  my  apprehension,  apply  to  the 
daughters  in  this  case,  notwithstanding  all 
that  was  urged  to  the  contrary.  The  father 
did  not  die  until  after  the  commencement 
of  that  act :  The  rights  of  the  daughters 
to  his  property  did  not  commence  until  his 
death:  The  question,  as  between  these 
parties,  did  not,  nor  could  it  exist,  until 
that  event;  and  the  act  was  then  in  full 
operation.  The  words  null  and  void,  are 
perfectly  convertible  terms,  and  mean  the 
same  thing.  The  widow  of  the  son  was 
not  entitled  to  administration,  in  preference 
to  the  daughters,  had  she  even  administered 
upon  the  son's  estate,  which  does  not  ap- 
pear. Nor  could  she,  as  guardian  to  the 
grand  children,  have  been  entitled  to  any 
preference,  had  she  been  appointed  guard- 
ian before  administration  granted,  which 
was  not  the  case.  The  act  of  1785,  it  should 
be  remembered,  relates  to  the  disposition 
of  property  only;  and  proceeds  to  shew  who 
shall  be  admitted  to  share  the  property  of 
a  person  dying  intestate,  notwithstanding 
any  former  legal  bar  to  a  succession  thereto. 
And,  in  that  light,  the  law  ought  to  receive 
the  most  liberal  construction  ;  it  being  evi- 
dently the  design  of  the  legislature,  to 
establish  the  most  liberal  and  exten- 

145  sive  rules  of   succession  *to   estates, 
in  favour  of  all,  in  whose  favour  the 

intestate  himself,  had  he  made  a  will, 
might  have  been  supposed  to  be  influenced. 
And  here  there- can  be  no  doubt,  had  he 
died  testate,  that  these  daughters  would 
have  been  the  first  objects  of  his  care.  I 
am  therefore  of  opinion  that  the  appellants 
are  entitled  to  the  administration ;  and  that 
the  judgment  ought  to  be  reversed. 

ROANE,  Judge.  This  is  a  mere  civil 
controversy  to  ascertain  the  right  of  prop- 
erty. The  right  of  administration  is 
chiefly  important  as  it  depends  on,  and  de- 
cides the  right  of  property. 

Considered  as  a  civil  controversy,  and 
keeping  the  first  marriage  out  of  view,  for 
the  present,  there  is  no  doubt  but  that  the 
appellants  might  shew  their  legitimacy 
under  the  last  marriage  on  reasonable  testi- 
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mony.  I  mean  that  they  should  not  be 
driven  to  that  rigour  of  proof  which  is 
necessary  in  actions  of  criminal  conversa- 
tion, and  prosecutions  for  bigamy.  The 
constant  practice  in  questions  of  legiti- 
macy, depending  on  a  single  marriage, 
bears  out  this  idea. 

The  appellees,  however,  not  satisfied  to 
rest  their  case  on  the  defect  of  proof  of  the 
actual  celebration  of  the  second  marriage, 
set  up  the  pretext  of  a  former  and  subsist- 
ing marriage.  They  do  not  do  this  on  the 
ground  of  crime,  nor  could  any  thing  proved 
or  adjudged  in  this  proceeding  affect  the 
parties  to  the  second  marriage,  even  if  they 
were  living:  They  set  up  the  first  mar- 
riage merely  to  shew  a  want  of  power  in 
the  wife  to  consent  to  the  second,  which 
therefore  is  supposed  to  be  void.  They  do 
not  take  a  stronger  ground  than  they  would 
had  they  alleged  infancy  or  idiocy,  which 
would  equally  make  void  the  second  mar- 
riage, and  for  the  same  reason ;  a  want  of 
power  or  capacity  to  consent  to  the  contract. 

The  appellees  also,  on  their  part,  in 
proving  the  existence  of  the  first  marriage, 
find  it  necessary  to  claim  an  exemption 
from  the  standard  of  rigid  proof.  They 
are  also  entitled  to  it;  for,  in  every 
branch  of  this  proceeding,  we  go  bv 
146  *those  doctrines  of  evidence,  which 
relate  to  questions  of  property,  and 
not  to  criminal  proceedings,  or  actions  in 
nature  thereof.  The  appellees  on  their 
part  claim  under  the  same  defect  of  posi- 
tive testimony,  or  a  greater,  than  the  ap- 
pellants; but,  in  both  cases,  the  proof  is 
satisfactory  to  my  mind.  I  have  no  doubt 
upon  the  testimony  but  that  both  marriages 
were  celebrated ;  and  that  the  first  existed 
at  the  time  of  celebrating  the  last. 

The  second  marriage,  therefore,  was  not 
lawful;  it  was  even  void;  but  we  cannot,  in 
this  case,  say  that  it  was  criminal.  Cir- 
cumstances may  exist,  such  as  a  belief  of 
the  death  of  the  first  husband,  or  a  seven 
ye;irs  absence  by  him,  which  may  render  the 
second  marriage  even  innocent.  We  are 
bound  to  consider  this  marriage  innocent, 
for  we  cannot,  in  this  proceeding,  enquire 
into  its  guilt.  But  if  it  were  otherwise,  if 
the  legislature  should  even  be  supposed  to 
consider  every  second  marriage,  living  a 
first  husband  or  wife,  as  criminal,  where- 
fore should  they  visit  the  sins  of  the  par- 
ents upon  the  innocent  and  unoffending 
offspring?  But  this  was  not  the  temper  of 
the  legislature.  In  the  case  of  incestuous 
marriages,  where  the  parties  with  full 
knowledge  of  the  everlasting  bar  which 
does  and  ought  to  exist  between  them,  enter 
into  this  contract,  and  produce  an  innocent 
offspring  in  defiance  of  laws  human  or  di- 
vine; where  you  cannot  suppose  a  circum- 
stance of  excuse,  except  the  scarcely 
possible  one  of  an  ignorance  of  the  con- 
sanguinity which  exists  between  the 
parties,  their  offspring  is  not  bastardized 
by  our  laws,  on  the  contrary  it  is  expressly 
provided  (New  Code,  195,  {  13)  that  the 
nullification  of  such  marriages  shall  not  be 
construed  to  render  the  issue    illegitimate. 

This  is  a  strong  case  to  shew  the  sense 
of  the  legislature,  that  the  turpitude, 
or  guilt  of  the  marriage,  shall  not  break 
npon  the  heads  of  their  innocent  offspring. 


But  there  is  even  a  stronger  case  yet;  and 
that  is,  that  the  children  of  a  man  and 
woman,  who  afterwards  intermarry,  if 
recognized  by  him,  shall  be  thereby 
legitimated.     (New  Code,  170,    {    19.) 

147  *It  is  important  also,  that  this  provi- 
sion immediately  precedes  the  sen- 
tence in  question,  which  is  a  part  of  the 
same  clause,  and  connected  therewith  by  the 
word  ^^also."  It  the  legislature  has  legal- 
ized children  begotten  in  open  fornication, 
where  there  is  no  marriage  or  semblance 
of  a  marriage,  it  is  a  reasonable  presump- 
tion that  they  at  the  same  moment,  and  by 
the  same  clause  meant  also  to  include  the 
offspring  of  marriages,  which,  though 
void  in  law,  and  unfortunate,  may  be  never- 
theless excusable,  and  even  innocent. 

Considering  too,  that,  in  our  present 
view,  the  first  marriage  only  produced  an 
incapacity  to  consent  to  the  second,  a  con- 
trary construction  would  seem  to  involve, 
(as  standing  on  the  same  principle,)  the 
offspring  of  marriages  contracted  during  a 
state  of  infancy  or  idiocy,  although  these 
impediments  might  long  had  ceased,  and 
the  parties  lived  happily  together  at,  and 
after  the  time  of  the  birth  of  their  off- 
spring. The  construction  I  contend  for, 
taken  in  connexion  with  the  stronger  case, 
expressly  provided  for,  and  just  noticed, 
of  children  born  prior  to  any  marriage; 
with  the  general  policy  of  our  law,  which 
is  much  more  favourable  to  bastards,  than 
the  law  of  England ;  with  that  policy 
which,  in  regulating  descents,  has  consid- 
ered as  most  worthy  the  claims  of  those 
who  stand  nearest  in  the  affections  of  the 
last  occupant,  (and  it  is  clear  that  the 
affections  of  a  parent  towards  his  child,  do 
not  at  all  depend  upon  the  legal  validity  of 
his  marriage, )  must  at  once  overrule  the 
arguments  drawn  from  the  critical  exposi- 
tion of  the  word  null,  as  alleged  to  be  un- 
derstood in  some  legal  authors  on  this 
subject,  and  in  some  of  our  former  acts.  I 
admit  that,  generally,  and  in  the  total 
absence  of  opposing  circumstances,  a  word 
used  in  a  statute,  will  be  understood  in 
the  sense  in  which  it  was  used  in  a  former 
statute,  or  in  common  law  treatises  on  the 
same  subject:  but,  in  the  case  before  us, 
this  rule  of  interpretation  is  overpowered 
by  a  contrary  construction,  arising  from 
a  general  view  of  the  acts  in  question,  on 
analogous  cases,  and  from  the  liberal  policy 
which  has  prevailed  on  this  subject,  since 
the  period  to    which   we   are   carried 

148  back  for  a  ^definition  of  the  word  in 
question.  I  shall  not  be  more  partic- 
ular in  this  critical  view  of  the  subject: 
but  it  is  certain  that,  admitting  the  inten- 
tion of  the  legislature  to  be  as  ext<*nsive 
as  I  suppose,  more  comprehensive  words 
could  not  have  been  used  to  convey  their 
meaning,  when  those  words  are  liberated 
from  the  sense  supposed  to  be  annexed  to 
them  in  remote  times,  and  under  a  system 
far  less  liberal  than  that  in  which  the  term 
in  question  is  now  used. 

It  was  said  by  one  of  the  appellee's  coun- 
sel, that  the  construction  I  adopt  is  inad- 
missible, as  tending  to  encourage  bigamy. 
It  was  well  said  in  answer,  by  one  of  the 
appellants*  counsel,  that  considerations  of 
this  kind,  in  relation  to  the  offspring,  form 


910 


5  CALL 


WlI,KINS  V,  TaYI,OR. 


149-161 


no  part  of  the  inducements  to  marriage: 
But  this  is  not  all.  The  legislature  itself 
has  given  the  answer.  That  legislature 
certainly  meant  not  to  encourage  fornica- 
tion, or  incestuous  marriages,  and  yet  it 
has  expressly  legitimated  the  offspring  of 
both. 

It  was  also  said,  by  the  same  gentleman, 
that  my  construction  would  legitimate  the 
children  of  a  white  man  and  a  negro 
woman,  where  the  marriage  ceremony  has 
taken  place.  The  answer  is  easy  and  evi- 
dent. The  law  concerning  marriages  is  to 
be  construed  and  understood  in  relation  to 
those  persons  only  to  whom  that  law  re- 
lates ;  and  not  to  a  class  of  persons  clearly 
not  within  the  idea  of  the  legislature  when 
contemplating  the  subjects  of  marriage  and 
legitimacy. 

It  was  also  said,  that  in  a  case  like  the 
one  before  us,  (admitting  the  contiguous 
residence  of  the  first  husband  to  the  wife 
during  her  second  coverture,)  her  children 
might  claim  two  fathers.  The  answer  is, 
that  their  legitimacy  under  the  one,  or 
the  other  marriage,  would  depend  upon 
circumstances  of  access,  &c.,  as  in  other 
cases;  as  in  case  of  a  single  marriage. 
Those  born  during  the  existence  of  a  law- 
ful marriage  are,  prima  facie,  the  children 
of  that  marriage;  but  that  presumption  is 
liable  to  be  rebutted  and  destroyed  by  facts 
and    circumstances,    to    be  adjudged  of    by 

courts  and  juries.  In  the  case  before 
149      us,  of  a  second   and  *void    marriage, 

the  second  husband  stands  merely  on 
the  foot  of  a  stranger;  but,  with  respect  to 
his  children  begotten  by  the  wife  of  an- 
other, supposed  to  be  his  wife,  our  act  steps 
in  and  changes  the  former  law ;  it  erects 
into  legitimate  children  those  who  other- 
wise would  have  been  bastards.  This,  how- 
ever, depends  upon  the  question  of  access. 
Our  act  has  only  laid  do^n  the  general 
proposition:  an  exception  from  that  prop- 
osition, exists  in  other  cases,  where  the 
second  husband  had  no  access.  In  that 
case,  the  children,  if  begotten  by  a  stran- 
ger, are  bastards;  if  begotten  by  the  first 
husband,  they  are  then  the  legitimate  chil- 
dren of  the  first  marriage,  which  has  ren- 
dered that  access  and  those  children  lawful. 

This  diversity  of  legitimacy,  I  admit,  is 
novel :  but  it  is,  at  least,  as  reasonable 
that  a  father  should  be  assigned  by  the 
verdict  of  a  jury  and  judgment  of  a  court, 
as  by  the  election  of  the  child ;  of  which, 
an  instance  is  not  wanting  under  our  laws. 

I  am  consequently  of  opinion,  that  the 
judgment  of  the  district  court  ought  to  be 
reversed. 

FLEMING,  Judge.  Both  marriages  are 
proved ;  and  the  act  of  assembly  legitimates 
the  offspring  of  the  second.  I  am  there- 
fore for  reversing  the  judgment. 

CARRINGTON,  Judge.  Both  marriages 
are  proved;  and  as  the  act  of  assembly 
legitimates  the  issue  of  the  second,  the 
judgment  of  the  district  court  must  be  re- 
versed, and  administration  granted  to  the 
appellants. 

LYONS,  President — concurred. 

Judgment  reversed. 


ISO 


♦Wllkins  V.  Taylor. 

[May.  1804.] 
Wills-Comtractloii-"Dylnff    without    Issue'**— Case 

at  Bar.— The  testator  devised  the  Interest  of  some 
public  stock  to  his  dausrhter  for  life:  and,  at  her 
death,  the  interest  of  one  fourth  of  it  to  each  of 
his  erand  children;  and.  at  their  decease,  the 
principal  and  Interest  to  be  disposed  by  them  to 
their  heirs  in  such  proposition  as  they  by  their 
wills  respectively  may  direct:  And  in  case  of  the 
death  of  ffrand  daughter  S.  C.  without  issue,  her 
part  to  his  ffrand  daughter  E.  C.  This  was  a 
devise  of  one  fourth  of  the  principal  of  the  stock, 
after  the  death  of  the  testator's  daughter,  to  S.  C. 
in  absolute  property. 

H.  Cocke,  and  Sarah  (formerly  Sarah 
Clements)  his  wife  brought  a  suit  in  chan- 
cery in  the  county  court  against  Taylor,  as 
executor  of  Thomas  Williamson,  to  recover 
her  proportion  of  the  public  certificates 
embraced  in  the  following  clause  of  Wil- 
liamson's will: 

^*I  also  give  to  my  said  daughter  the 
interest  of  four  thousand  pounds  in  the 
government  funds,  during  her  life ;  and  at 
her  death  I  give  the  interest  of  the  above 
money  one  fourth  to  each  of  my  grand 
children  Sarah  Cocke,  Elizabeth  Clements, 
Frances  Clements  and  James  Clements; 
and  at  their  decease  the  principal  and  in- 
terest to  be  disposed  by  them  to  their  heirs 
in  such  proportion  as  they  by  their  wills 
respectively  may  direct ;  and  in  case  of  the 
death  of  my  grand  daughter  Sarah  Cocke 
without  ibsue,  I  give  her  part  to  my  grand 
daughter  Elizabeth  Clements." 

The  county  court  decreed  payment  of  one 
fourth  of  the  certificates  to  the  plaintiffs; 
and  the  defendant  appealed  to  the  high 
court  of  chancery :  where,  after  the  death 
of  H.  Cocke,  the  decree  was  reversed. 
Subsequent  to  which,  Sarah  Cocke  having 
intermarried  with  Wilkins,  they  filed  a  bill, 
in  the  high  court  of  chancery,  to  review 
the  decree  of  that  court,  charging  that 
Goodwyn,  the  administrator  of  Elizabeth 
Clements,  had  assigned  his  right  to  the 
plaintiff  Sarah;  who  afterward*^  died; 
and,  thereupon,  Wilkins  filed  a  bill  to  re- 
vive the  bill  of  review.  The  high  court  of 
chancery  afQrmed  its  former  decree;  and 
Wilkins  appealed  to  the  court  of  ap- 
peals. 
151  *Call,    for    the    appellant.      Sarah 

took  the  absolute  property  in  one 
fourth  of  the  certificates.  For  the  word 
heirs  has  a  technical  meaning  expressive 
of  an  inheritance  in  the  ancestor.  Fearne, 
101.  It  is  not  like  the  case  of  Tomlinson 
V.  Dighton,  1  Wms.  149;  for  there  the  estate 
was  given  to  the  wife  for  life,  and  then 
to  be  at  her  disposal,  provided  it  was  to  any 
of  the  testator's  own  children :  but  here 
the  gift  is  to  the  heirs  of  the  parent,  who 
was  to  make  the  appointment;  and  that 
constituted  property  in  herself;  for  there 
is  no  difference  between  a  bequest  to  a 
man,  with  power  to  dispose  of  it  among  his 

•Wills  —  Construction  —  *  *Dy Inff    without    issue.  "— 

Upon  the  question  of  the  construction  of  wills  con- 
taining the  clause,  "dyinff  without  issue,"  the  prin- 
cipal case  is  cited  in  the  foUowlnfir,  foot-note  to  Dunn 
V.  Bray.  1  Call  838;  foot-note  to  Hifirsrenbotham  v. 
Rucker,  2  Call  813;  foot-note  to  Pleasants  v.  Pleas- 
ants, 2  Call  819:  foot-note  to  Hill  v.  Burrow,  3  Call 
342:  foot-note  to  Tate  v.  Tally.  8  Call  354;  foot-note  to 
Goodwyn  v.  Taylor,  4  Call  306:  Deane  v.  Hansford.  9 
Leiffh  257;  Moore  v.  Brooks,  12  Oratt.  151:  Olinn  v. 
Gllnn,  1  Va.  Dec.  460;  MilhoUen  v.  Rice.  13  W.  Va.  542. 
See  same  case  in  Wythe  838. 
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heirs,  and  a  gift  to  hinf^elf  in  absolute 
property.  1  Leon,  156;  Fearne,  360;  2 
Atk.  309;  1  Wash.  266.  Adding  the  power, 
therefore,  will  no  more  destroy  the  absolute 
estate,  than  a  power  to  make  leases,  or  a 
jointure,  will  destroy  an  entail.  King  v. 
Milling,  1  Vent.  214.  Besides  the  limita- 
tion is  upon  Sarah's  d3*ing  without  issue, 
and  not  upon  her  failure  to  appoint ;  which 
shews,  that  the  issue,  and  not  the  appoint- 
ment, was  the  principal  object  in  the  mind 
of  the  testator;  who  clearly  never  intended 
that  the  certificates  should  return  this  ex- 
ecutors; for,  failing  issue  of  Sarah,  he 
gave  them  over  to  Elizabeth.  It  is  a  rule 
that  a  devise  of  personal  thing  to  one  and 
his  issue,  gives  the  absolute  property, 
whether  the  entail  is  express  or  implied, 
Fearne,  342,  365;  2  Atk.  308,  376;  and  the 
implication  here  was  inevitable,  as  Sarah 
could  not  die  without  heirs,  while  Elizabeth 
lived.  Upon  any  other  construction,  the 
issue  could  not  have  taken  in  case  of  a 
failure  to  appoint;  which  would  be  mani- 
festly contrary  to  the  intention  of  the  tes- 
tator, who  clearly  meant  that  all  of  them 
should  succeed  to  some  proportion  of  the 
gift.  The  limitation  to  Elizabeth,  upon 
the  death  of  Sarah  without  issue,  was  too 
remote.'  Hill  v.  Burrow,  3  Call,  342,  and 
Tate  V.  Tally,  3  Call,  354,  in  this  court. 
The  words,  her  part,  relate  to  the  princi- 
pal ;  for  they  have  no  other  correlative,  as 
the  interest  is  given  to  her  for  life;  and 
therefore,  unless  they  relate  to  the  principal, 
they  can  relate  to  nothing.  But  if  those 
words  related  to  the  interest  only,  it 
152  would  give  the  ^^absolute  property ; 
for  it  would  then  be  the  same  as  a 
devise  of  the  profits.  Butterfleld  v.  Butter- 
tield,  Fearne,  347 ;  Daw  v.  Pitt,  Ibid. 

Randolph.  If  it  were  true  that  the  abso- 
lute property  was  first  given  to  Sarah,  yet 
the  limitation  over  to  Elizabeth  would  be 
good;  and  in  that  view  the  plaintifiP  could 
not  be  entitled.  But  Sarah  had  only  a  life 
estate,  with  power  to  dispose  of  the  re- 
mainder. For  Shelly 's  case  depended  upon 
feudal  principles,  which  do  not  apply  to 
personal  estate.  It  makes  no  difference  that 
under  our  construction  the  children  might 
have  been  disappointed ;  for  the  testator  sup- 
posed their  parent  would  not  neglect  them. 
The  interest  only  is  given  to  Sarah ;  and 
consequently  there  was  not  such  a  union  of 
principal  and  interest  as  to  constitute  prop- 
erty, and  create  that  factitious  resemblance 
to  descent,  which,  in  England,  has  been 
absurdly  construed  into  full  ownership. 

Cur.  adv.  vult. 

TUCKER,  Judge.  The  question  in  this 
cause  arises  upon  the  same  clause  in  Thomas 
Williamson's  will  as  is  mentioned  in  the 
case  of  Goodwyn  v.  Taylor,  2  Wash.  Rep. 
74.  Wilkins  is  the  late  husband  and  admin- 
istrator of  Sarah  Cocke  in  that  devise  men- 
tioned. 

I  conceive  that  two  of  the  three  questions 
upon  this  devise  have  already  been  decided 
by  this  court,  in  the  case  of  Goodwyn  v. 
Taylor,  viz. 

1.  That  the   legacy   to    the    four   grand 

daughters    was  an  absolute   bequest  of  the 

testator's  whole    property  therein ;  and  not 

a  bequest  for  life  only  (as  was  the  case  in 

''arget  v.  Gaunt,  1  Wms.  432)  with  a  power 


to  appoint    who  should   take   the    property 
after  the  legatees'  deaths. 

2.  That  it  was  a  bequest  both  of  princi- 
pal and  interest  in  the  certificates. 

It  remains  to  consider, 

3.  What  is  the  effect  of  these  words* 
which  are  applicable  only  to   Sarah  Cocke. 

and  not  to  any  other  of  the  testator's 

153  *^grand  children ;  and  consequently 
have  not  yet  received  the  interpreta- 
tion of  this  court,  viz.  **  And  in  case  of  the 
death  of  my  grand  daughter  Sarah  Cocke, 
without  issue,  I  give  her  part  to  my  grand 
daughter,  Elizabeth  Clements." 

The  case  of  Target  v.  Gaunt  was  relied 
on  to  shew  that  this  was  a  good  limitation 
over  to  Elizabeth  Clements,  in  the  event  of 
Sarah  Cocke's  death  without  issue.  But 
the  court  have  already  decided,  in  the  case 
of  Goodwyn  v.  Taylor,  that  this  case  is  not 
like  that,  *^A  limitation  to  the  first  taker 
for  life  only,  with  a  power  of  appointment 
by  her  will ;  and  in  case  of  a  dying  without 
issue,  then  a  devise  over." 

But  the  question  is,  Whether  a  limitation 
over  of  a  personal  thing,  after  the  death 
of  the  first  taker,  without  issue  generally, 
is  a  good  limitation? 

It  has  been  allowed,  that  if  taken  so  as 
to  exclude  issue  in  infinitum,  then  the  lim- 
itation over  is  void  as  to  real,  but  a  difiFer- 
ence  has  been  attempted  as  to  personal 
chattels. 

In  the  case  of  Beauclerk  v.  Dormer,  2 
Atk.  302,  in  which  this  question  was  made 
upon  these  words  in  general  Kirk's  will: 
*'Miss  Dormer  I  make  my  sole  heir  and  ex- 
ecutrix ;  if  she  dies  without  issue,  then  to 
go  to  George  Beauclerk ;  he  to  pay  lady  D. 
B.  ;^500,  to  Betty  Gibbs  and  her  grand 
daughter  jflOO  each,  and  Miss  Dormer  to 
keep  the  old  woman,  &c."  Irord  Hardwicke 
said,  **This  is  the  very  first  time  when  it 
has  been  contended,  that  a  limitation  over 
of  a  personal  thing  is  to  receive  such  a 
construction  by  the  court  as  to  mean  a 
dying  without  issue  at  the  death  of  the 
party,  notwithstanding  there  are  no  words 
in  the  will  that  indicate  this  to  be  the  tes- 
tator's intention,"  p.  312. 

And  he  further  observes  in  the  same 
case,  '  *The  general  argument  that  the  sense 
of  the  words,  dying  without  issue,  must, 
according  to  common  parlance,  mean  with- 
out issue  at  the  time  of  his  death,  is  taken 
in,  as  an  auxiliary  in  arguing  these  sort 
of  cases ;  and  that   he  does  not  know 

154  one  instance,  *where  the  determina- 
tion has  turned  singly  upon  this  par- 
ticular point,"  p.  313. 

He  decided  accordingly,  that  the  con- 
struction contended  for  in  behalf  of  the 
plaintiffs,  that  this  was  a  good  limitation 
over  to  lord  George  Beauclerk,  was  not  sup- 
ported by  any  case  whatever;  that  the 
words  of  that  will  being  general  and  unre- 
strained, the  limitation  over  was  void,  and 
could  not  be  confined  to  Miss  Dormer's 
dying  without  issue  living  at  the  time  of 
her  decease,  p.  315. 

The  limitation  over,  and  the  contingency 
of  dying  without  issue,  appear  to  me  to  be 
described  perfectly  in  the  same  manner  in 
this  case,  and  in  the  case  of  Miss  Dormer. 

If  it  be  said,  that  we  are  to  infer  that  it 
must    be  a  dying   without   issue    living  at 
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the  time  of  Sarah  Cocke's  death,  because 
the  limitation  over  is  to  Elizabeth  Clem- 
ents, and  not  to  her  and  her  heirs;  we  may 
answer,  the  limitation  over  to  lord  G. 
Beauclerk  is  precisely  the  same;  and  the 
limitation  to  lady  D.  B.,  Betty  Gibbs  and 
her  grand  daughter  might  be  relied  on  to 
shew  that  such  was  the  testator's  inten- 
tion. Besides  the  word,  then,  in  general 
Kirk's  will  might  have  been  construed  as 
still  further  explaining  this  intention,  and 
at  first  created  some  doubts  with  lord 
Hardwicke.  But  he  said  that  though,  in  a 
grammatical  sense,  this  is  an  adverb  of 
time,  yet  in  limitation  of  estates,  and 
framing  contingencies,  it  is  a  word  of 
reference,  and  relates  to  the  determination 
of  the  first  limitation.  The  words,  and  in 
case,  may  be  construed  in  the  same  man- 
ner, and  cannot  be  referred  to  any  precise 
period  of  time. 

In  the  case  of  Theebridge  v.  Kilburne, 
lord  Hardwicke  disregarded  the  word  ** im- 
mediately;" and  said,  that  to  lay  such  a 
stress  upon  that  word,  as  to  make  it  heirs 
of  the  body  living  at  the  time  of  her  death, 
would  be  to  make  these  limitations  very 
precarious,  from  uncertain  words  thrown 
in  by  the  drawer  of  the  conveyance ;  there 
being  no  difference  in  saying  immediately 
after,  and  from  and    after    her  decease.     2 

Ves.  236. 
155  *But  the  case  of  Higginbotham   v. 

Rucker,  2  Call,  313,  in  this  court,  in 
which  the  jury  found  that  the  plaintiff,  in 
1793,  gave  his  daughter,  the  wife  of  the  de- 
fendant, certain  negroes  to  her  and  the  heirs 
of  her  body,  and  in  case  she  died  without  is- 
sue, that  his  children  of  her  body,  the  said 
negroes  to  return  to  the  plaintiff;  and  that 
she  died  without  issue ;  is  certainly  a  strong 
case  against  the  authority  in  Beauclerk  v. 
Dormer.  But  as  that  was  the  case  of  a  liv- 
ing thing,  which  at  that  time  was  real 
estate,  and  was  to  return  to  the  donor  in 
his  lifetime  at  furthest,  I  presume  the  court 
were  influenced  by  these  circumstances  in 
the  construction  of  the  verdict  of  the  jury. 
But  the  case  of  Dunn  and  wife  v.  Bray, 
1  Call,  338,  has  been  relied  on,  by  the 
counsel  for  the  appellee,  as  a  parallel  case 
to  the  present.  The  words  of  which  are, 
''But  in  case  my  said  son  Winter  should 
die,  and  leave  no  issue,  then  I  give,  &c." 
This  is  precisely  like  the  case  of  Forth  v. 
Chapman,  in  which  lord  Hardwicke  said, 
that  lord  Macclesfield  laid  a  particular 
stress  upon  the  penning  of  the  will.  ^*If 
either  of  his  nephews  William  or  Walter 
should  depart  this  life,  and  leave  no  issue 
of  their  respective  bodies."  These  words 
he  said  must  relate  to  the  time  of  their 
deaths.  2  Atk.  313.  And  to  this  court 
have  determined  in  the  case  referred  to. 

But  here  are  no  such  expressions;  but  a 
mere  dying  without  issue,  generally,  and 
without  restriction. 

On  the  authority  of  this  decision  in  the 
case  of  Beauclerk  v.  Dormer,  and  of  the 
former  decision  of  this  court,  upon  this 
very  clause,  I  conceive  the  appellant  is 
entitled  to  the  legacy  as  administrator  of 
Sarah  Cocke,  his  late  wife. 

But  should  the  court  be  of  a  different 
opinion,  and  afiirm  the  chancellor's  decree 
as  to  this  point,  I  think  it  should  be  with- 


out prejudice  to  the  appellant's  claim  under 
any  assignment    of    Elizabeth    Clements' s 
interest,  which  he  may  be  able  to  establish 
hereafter. 

156  *ROANE,    Judge.      Previous   deci- 
sions in  this  court,  and   in   the    case 

of  Goodwyn  v.  Taylor,   on    this   very  will, 
make  the  present  case  a  short  one. 

In  Goodwyn  v.  Taylor,  the  grand  daugh- 
ter Klizabeth  was  held  to  take  an  absolute 
property  in  the  £\QQO  certificates  bequeathed 
to  her.  Although  the  bequest  to  Sarah 
Cocke  (wife  of  the  appellant)  is  supposed 
to  be  reduced  to  an  estate  tail  by  the  re- 
strictive words  preceding  the  limitation 
over  of  her  portion,  to  Elizabeth  Clements, 
it  is  still  the  same  thing,  as  an  estate  tail 
in  things  personal  gives  the  absolute  do- 
minion. 

There  is  then  only  one  question  remain- 
ing in  the  cause;  and  that  is.  Whether  the 
extent  of  the  gift  to  Sarah  is  restrained  by 
the  limitation  over  to  Elizabeth?  In  other 
words.  Whether  the  limitation  be  good? 

After  the  repeated  discussions  and  deci- 
sions in  this  court  on  this  point,  and  par- 
ticularly in  the  cases  of  Hill  v.  Burrows, 
Tate  V.  Talley,  Pleasants  v.  Pleasants, 
and  Higginbotham  v.  Rucker,  I  need  not 
waste  words  to  say,  that  a  limitation  over 
in  remainder  to  A.  after  the  death  of  B. 
without  issue,  is  void,  as  being  too  re- 
mote. 

This  court  has  never  questioned  the  rule 
as  laid  down  in  Beauclerk  v.  Dormer,  and 
referred  to  by  Eearne  as  affording  the 
standard;  but,  in  the  above  mentioned 
cases,  have  supposed  that  circumstances 
necessarily  importing  restriction  existed, 
which  brought  them  within  the  reason  of 
the  cases  considered  as  exceptions  to  that 
rule,  and  as  abridging  the  extent  of  the 
words  ^'without  issue,"  so  as  to  bring  the 
commencement  of  the  remainder  to  an 
event  within  a  legal  and  reasonable  period. 
But  this  is  a  mere  naked  case,  and  no  re- 
strictive circumstance  appears  to  limit  the 
extent  and  operation  of  the  words  **death 
without  issue."  The  general  rule  must, 
therefore,  prevail. 

My  opinion  is,    that   the    decree    of    the 
high   court   of   chancery    ought   to   be   re- 
versed, and  a  decree  entered  for  the  appel- 
lants. 

157  ♦FLEMING,  Judge.    The  only  dif- 
ference  between    this  case  and    that 

of  Goodwyn  v.  Taylor,  is  the  limitation 
over  to  Elizabeth  Clements  upon  Sarah 
Cocke's  dying  without  issue.  Those  words 
are  general ;  and  there  is  no  expression  in 
the  will  to  shew,  that  the  testator  meant 
to  confine  it  to  issue  living  at  her  death. 
The  words  must  therefore  be  construed 
to  mean  dying  without  issue  generally; 
and  then  all  the  authorities  shew  that  the 
contingency  is  too  remote,  and  that  the 
limitation  over  cannot  be  supported.  I 
think,  therefore,  that  the  decree  of  the 
high  court  of  chancery  should  be  reversed. 
CARRINGTON,  Judge.  Upon  revising 
my  notes  in  Goodwyn  v.  Taylor,  I  am  per- 
fectly satisfied  with  the  decision  in  that 
case ;  and  I  see  little,  or  no  difference,  be- 
tween the  two  cases,  except  that  the  words 
*4n  case  of  the  death  of  Sarah  Cocke  with- 
out issue,"  makes   this  a  stronger  case  in 
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favour  of  the  appellant,  than  that  was  in 
favour  of  Goodwyn.  I  am  therefore  of 
opinion,  that  the  decree  of  the  high  court 
of  chancery  should  be  reversed,  and  that 
of  the  county  court  affirmed. 

LYONS,  President.  I  think  the  case  of 
Goodwyn  v.  Taylor  was  rightly  decided; 
and  that  questions,  of  this  sort,  ought  to 
be  at  rest.  All  the  authorities  prove  that 
a  limitation  of  personal  estate,  after  an 
indefinite  failure  of  issue,  is  void;  and 
that  the  first  devisee  takes  the  whole,  as 
property  of  that  kind  ought  not  to  be 
locked  up,  and  kept  from  the  commerce  of 
mankind;  especially  as  it  is  liable  to  fluc- 
tuation and  uncertainty,  and  difficult  to  be 
ascertained  at  a  distant  period.  The  devise 
is  of  one  fourth  of  the  interest  to  each  of 
the  daughters  for  life,  with  pow6r  to  dis- 
pose of  the  principal  and  interest  at  their 
deaths,  among  their  respective  heirs; 
which,  if  the  testator  meant  heirs  general, 
necessarily  gave  the  whole  property,  to 
each  daughter  in  her  own  fourth;  for  a 
power  to  give  to  one's  heirs  is  ownership 
in  efiFect:  And  it  comes  to   the   same 

158  thing,    if    he    meant    heirs    *of    the 
body ;      because     that     would     have 

created  an  estate  tail  in  lands,  and  conse- 
quently gave  the  absolute  property  in  a 
personal  thing.  But  the  present  limita- 
tion is  particularly  favourable  to  the  first 
devisee:  For  the  words  are,  **In  case  of 
the  death  of  my  grand  daughter  Sarah 
Cocke  without  issue,  I  give  her  part  to  my 
grand  daughter  Elizabeth  Clements." 
Which,  according  to  all  construction,  gave 
the  absolute  property  to  Sarah  Cocke,  as 
the  words,  '* without  issue,"  would  have 
created  an  estate  tail  in  lands;  and  there- 
fore transferred  the  absolute  property  in 
personalty.  This  construction  is  plainly 
most  agreeable  to  the  intention  of  the  tes- 
tator, who  could  not  mean  that  the  property 
should  go  over,  if  Sarah  had  children :  and, 
as  there  is  no  time  fixed  for  her  issue  to 
fail,  the  contingency  was  too  remote  to 
make  it  operate  as  an  executory  devise; 
for,  to  produce  that  effect,  the  contingency 
must  be  limited  to  a  reasonable  period;  but 
this  is  indefinite;  and,  consequently,  the 
devise  over  is  void.  I  concur,  therefore, 
with  the  rest  of  the  court,  that  the  decree 
of  the  high  court  of  chancery  should  be  re- 
versed, and  that  of  the  county  court 
affirmed.  

Carter's  Ex'or  v.  Currie. 

[April.  1804.] 

Partnership— Parties  to  Suit  effsliiAt.— In  a  suit 
affalDst  a  mercaatile  firm,  the  executors  of  the 
deceased  partners,  ougrht  to  be  made  parties. 

Carter  and  Trent,  were  partners  in  trade. 
Carter  died,  leaving  Carter  his  executor. 
Currie  filed  a  bill  in  chancery  against 
Trent,  as  surviving  partner,  and  Carter, 
the  executor,  for  relief  concerning  a  lost 
bill  of  exchange.  Pending  the  suit,  Trent 
died.  Carter's  answer  stated  that  Trent 
had  agreed  to  pay  the  partnership  debts; 
and  that  the  plaintiff  might  have  made  his 
debt  out  of  the  partnership  effects.  The 
plaintiff  demurred  as  well  as   replied 

159  to  the  answer.     *The    suit    was    not 
revived    against    Trent's    executors; 

and  the  chancellor  decreed  payment  of  the 


debt  against  Carter's  executors,  who  ap- 
pealed to  the  court  of  appeals. 

Randolph,  for  the  appellant.  The  protest 
is  not  properly  verified ;  for  a  copy  by  the 
executors  was  not  sufficient. 

Wickham,  contra.  It  is  to  be  presumed 
that  there  was  an  affidavit  that  the  bill 
was  lost;  and  it  is  too  late  to  make  the 
objection  after  the  answer  is  filed.  The 
notarial  copy  is  evidence  of  the  protest ; 
and  indeed  the  only  evidence  of  it  when 
the  original  is  lost ;  for  the  notary  is  bound 
to  make  a  record.  The  writ  was  against 
Carter  &  Trent,  and  the  judgment  was 
against  both:  and  therefore,  although  the 
declaration  is  imperfect  and  leaves  a  blank, 
it  is  not  material;  for  the  judgment  is  good 
until  it  is  reversed.  At  any  rate,  the  judg- 
ment is  evidence  of  the  bill ;  and  the  course 
of  the  court  of  chancery  is  to  presume  ex- 
hibits proved  until  an  objection  is  made. 
Therefore,  as  no  objection  appears  in  the 
record,  it  will  be  presumed  by  this  court, 
that  the  necessary  proofs  were  made.  Car- 
ter is  liable,  because  he  was  a  partner,  and 
the  bin  is  for  a  partnership  transaction. 
He  should  have  shewn  that  Trent  had 
effects  to  satisfy  the  claim. 

Randolph,  in  reply.  The  jurisdiction 
may  be  admitted,  and  the  want  of  the 
affidavit  waved :  But  the  bill  was  not  ver- 
ified, because  it  is  not  shewn  that  the  copy 
was  taken  from  the  books  of  the  notary ; 
for,  at  law,  it  would  have  been  necessary 
to  prove  it ;  and  the  same  -  rule  holds  in 
equity.  The  presumption  of  probat  is  only 
that  it  was  proved  to  be  such  a  paper  as  it 
purports  to  be,  and  not  that  it  was  derived 
from  a  more  authentic  source.  The  dec- 
laration is  against  Trent,  surviving 
partner  of ;  and  it  is  an  office  judg- 
ment only,  which  could  not  be  filled  up,  for 
want  of  the  bill.  This  drove  them  into 
equity ;  and  now  the  attempt  is  to  support 
the  suit  in  chancery  by  the  imperfect  judg- 
ment at  law, .  or,  in  other  words,  to 
prove  the  propriety  of  the  defective 
160  ^judgment  by  the  judgment  itself, 
which  cannot  be  done.  Trent's  rep- 
resentatives should  have  been  parties  to 
the  suit,  or  the  omission  accounted  for. 

LYONS,  President,  delivered  the  resolu- 
tion of  the  court:  That  the  decree  was 
erroneous,  as  Trent's  executors  had  not 
been  made  parties;  and  therefore  that  it 
was  to  be  reversed,  and  the  cause  sent  back 
to  the  court  of  chancery  for  the  proper 
parties  to  be  made,  and  further  proceed- 
ings had.  

Readv.  Read. 

[May.  1804.] 

Allen— British  Subject— Inheritance  of  Lands.*— A  Brit- 
ish subject,  born  before  the  revolution,  could  not 
before  the  treaty  of  17M,  inherit  lands  in  this 
country. 

^British  Subjects— Declaration  of  Independence.— The 

principal  case  is  cited  in  Ck)m.  v.  Bristowr,  6  Call  70. 
to  the  point  that  all  British  subjects  became  alien 
enemies  to  this  country,  upon  the  declaration  of 
independence.  The  principal  case  is  also  cited  in 
Com.  V.  Bristow.  6  Call  66.  68.  69. 

Aliens- RIffht  to  Acquire  Real  Property— Coounoo 
Law.— Under  the  common  law  an  alien  was  capable 
of  takinfif  real  estate  by  act  of  the  parties,  as  by 
grant  or  devise,  but  incapable  of  taklner  by  opera- 
tion of  law,  as  by  descent.  Marshall  v.  Conrad.  5 
Call  364:  Com.  v.  Selden,  5  Munf.  160:  Barzizas  v. 
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la  ejectment  brought  by  the  plaintiffs 
against  the  defendant  in  the  district  court 
of  Staunton,  the  jury  found  a  special  ver- 
dict, which  states,  ^^That  a  patent  issued 
to  William  Beverley  and  others  for  118,491 
acres  of  land,  including  those  in  the  decla- 
ration mentioned,  on  the  12th  of  August, 
1736:  That  Beverley  in  June  1750,  gave  a 
power  of  attorney  to  Lewis  and  Madison  ; 
by  virtue  of  which  they  conveyed  300 
acres,  part  of  Ihe  lands,  contained  in  the 
said  patent,  to  James  Miller;  who  entered 
and  was  seized :  that  Miller,  in  March  1754, 
conveyed  to  Israel  Christian ;  who,  in  Sep- 
tember 1763,  conveyed  to  William  Fleming; 
that  Robert  Beverley,  in  May  1765,  con- 
veyed two  tracts  of  land,  containing  560 
acres,  to  William  Fleming;  who,  in  August 
1767,  conveyed  740  acres,  part  of  the  lands 
in  the  said  patent  contained,  to  Robert 
Read,  late  of  Staunton:  that  the  above 
mentioned  conveyances  contain  the  said 
740  acres  of  land  in  the  declaration  men- 
tioned :  that  the  defendant  Margaret  Read 
was  wife  of  the  said  Robert  Read :  that  the 
said  Robert  Read  died,  in  October  1787,  in- 
testate, and  without  issue ;  leaving  the  said 

Margaret  his  widow  and  relict,  who 
161      *hath  retained  possession  of  the  said 

lands  ever  since :  that  the  said  Robert 
Read,  died  seized  of  the  said  lands,  and 
was  the  son  of  John  Read  of  the  kingdom 
of  Ireland:  that  he  had  one  full  brother 
named  John  Read,  and  two  sisters  of  the 
half  blood ;  one  of  whom  intermarried  with 
William  Read,  by  whom  she  also  had  sev- 
eral children ;  and  the  other  with  William 
Buchanan,  by  whom  she  had  several  chil- 
dren, of  whose  deaths  no  evidence  is 
offered ;  but  that  one  of  them  by  the  name 
of  William  Buchanan  was  in  this  state  at 
the  commencement  of  the  present  suit :  that 
the  father  and  mother  of  the  said  William 
Read  were  alive  in  Ireland  in  June  1786; 
that  John  Read,  brother  of  the  said  Robert 
Read,  had  issue  Robert  Read,  John  Read, 
Collin  Read,  Frances  Read,  Christian  Read, 
Barbara  Read,  and  James  Read :  that  Rob- 
ert Read,  Collin  Read,  and  Frances  Read, 
who  intermarried  with  Hugh  Ballentine, 
are  children  of  John,  and  lessors  of  the 
plaintiff:  that  Hugh  Ballentine  was  living 
on  his  own  land  in  thecounty  of  Greenbrier 
and  improving  the  same  in  the  year  1786; 
and  had  been  esteemed  a  good  citizen  of 
the  state  for  several  years  previous  to  the 
death  of  the  said  Robert  Read  of  Staunton ; 
and  had  been  enrolled  and  served  as  a  mili- 

Hopklns.  2  Rand.  .276;  Hauensteins  v.  Lynbam,  28 
Oratt.  02:  Jacksons  v.  Sanders,  2  Leisrh  109. 

Same— Same— 5Utute.— But  it  is  now  provided  by 
statute,  that  an  alien,  not  an  enem3',  may  acquire, 
bold,  and  transmit,  real  property,  as  if  be  were  a 
citizen  of  the  state.  Va.  Code  1887,  cb.  6,  S  8;  W.  Va. 
Code,  cb.  70,  S  1,  p.  ff79.  See  Hannon  v.  Houniban,  85 
Va.  429,  12  S.  E.  Rep.  157. 

Same  —  Same  —  Principal  Case  DIstlnffulsbed.  —  In 
Marshall  y.  Conrad,  5  Call  405.  the  court  said  that 
there  was  no  analogy  between  that  and  the  princi- 
pal case,  because  the  latter  was  a  descent  claimed 
by  an  alien  from  an  ancestor  who  died  after  the 
war.  whereas  Marshall  v.  Conrad  was  the  case  of 
an  estate  taken,  durinff  the  war,  by  a  devise  which 
was  capable  of  transferrinsr  it,  whether  the  alien 
was  able  to  hold  or  not. 

War— Right  to  Confiscate  Property.— To  the  point 
that  war  fives  the  right  to  confiscate  the  enemy's 
property  and  debts,  see  the  principal  case  cited  in 
Betrne  v.  Brown,  4  W.  Va.  79:  Ex  parte  Quarrier  & 
Fitzhucrh.  4  W.  Va.  219:  Peerce  v.  Carskadon,  4  W. 
Va.  238.  The  principal  case  is  cited  in  this  connec- 
tion, in  Stephen  v.  Swann,  9  Leisrh  415. 


tia  man:  that  John  Read,  the  father  of 
Kobert  Read,  who  died  seized  of  the  lands 
in  the  declaration  mentioned,  departed  this 
life  prior  to  October  1787 :  that  Robert  Read, 
Collin  Read,  and  Frances  Ballentine 
(formerly  Frances  Read),  the  lessors  of 
the  plaintiff,  were  born  prior  to  the  year 
1770:  that  Robert  Read,  who  died  seized 
as  aforesaid,  wrote  to  his  brother  John 
Read  of  Ireland,  father  of  the  lessors  of  the 
plaintiff,  informing  him  that  he  the  said 
Robert  Read  was  possessed  of  a  considera- 
ble estate  in  this  countr3',  and  wished  him 
the  said  John  to  send  some  of  his  children 
to  heir  it ;  and  that,  in  consequence  of  this 
information,  the  lessors  of  the  plaintiff 
came  over  to  America :  that  the  said  Wil- 
liam Buchanan,  son  to  William  Buchanan 
of  Ireland,  departed  this  life  since  the  year 
1790,    intestate,    and    without    issue: 

162  that  John  Read  *of   Ireland,    brother 
of  the  said    Robert   Read,    who   died 

seized  as  aforesaid,  departed  this  life  about 
the  year  1785  or  1786,  a  subject  of  the  king 
of  Great  Britain :  that  the  mother  of  the 
said  Robert  Read,  who  died  seized  as 
aforesaid,  departed  this  life  before  the 
death  of  the  said  Robert:  that  the  said 
William  Beverley,  in  February  1749,  con- 
veyed the  lot  in  the  declaration  mentioned 
to  John  Cunningham;  who,  in  November 
1750,  conveyed  it  to  John  Davis;  who,  in 
October  1763,  con veye'd  to  Robert  Read ;  who 
died  seized  thereof;  and  that  the  said 
Margaret  hath  held  possession  ever  since : 
that  the  said  Robert  Read,  Hugh  Ballen- 
tine and  Frances  his  wife,  three  of  the 
lessors  of  the  plaintiff,  removed  from  Ire- 
land to  Virginia  in  the  year  1784,  and  that 
Collin  Read,  the  other  lessor  of  the  plain- 
tiff, followed  them  two  years  afterwards: 
that  Robert  Read,  one  of  the  lessors  of  the 
plaintiff,  was  enrolled  in  the  militia  prior 
to  the  death  of  Robert  Read,  and  attended 
musters ;  but  that  he  did  not  take  the  oath 
of  abjuration  and  allegiance  until  the  21st 
of  November,  1787 :  that  Hugh  Ballentine 
did  not  take  the  oath  of  allegiance  or  ab- 
juration until  the  28th  of  November,  1787; 
and  that  Collin  Read  has  never  taken  it : 
that  the  lessors  of  the  plaintiff  were  in 
America  prior  to  the  death  of  Robert  Read, 
and  were  recognized  as  his  relations,  chil- 
dren of  his  brother  John  of  Ireland :  that 
John  Read  of  Ireland,  brother  to  Robert 
Read  of  Staunton,  departed  this  life  about 
the  year  1785  or  1786.  a  British  subject : 
that  John  Robertson,  a  joint  patentee  with 
William  Beverley  and  others  survived  the 
other  patentees:  that  in  December  1789,  an 
act  of  assembly  passed  for  vesting  the  real 
estate  of  the  said  Robert  Read  in  the  said 
Margaret  Read ;  that  Robert  Read,  one  of 
the  lessors  of  the  plaintiff,  tendered  to  the 
said  Margaret  her  dower  in  the  lands  and 
premises  in  the  declaration  mentioned, 
prior  to  the  commencement  of  the  suit; 
but  that  she  refused  to  accept  it."  The 
district  court  gave  judgment  for  the  de- 
fendant; and  thereupon  the  plaintiffs  ap- 
plied for  and  obtained  a  writ  of  supersedeas 
thereto  from  a  judge  of  this  court. 

163  *Wickham,      for      the       appellant. 
The  law  is  clear  that  British  subjects, 

born  before  the  revolution,  may  hold.  Bract. 
427;  7  Co.  24,  (b) ;  Litt.  sect.  198;  Co.  Litt. 
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129;  7  Co.  21,  27,  and  if  there  be  any  rea- 
sons of  policy,  or  convenience,  against  the 
rule,  the  legislature  and  not  the  court  must 
change  it.  In  an  abstract  point  of  view, 
the  rule  is  consistent  with  the  great  prin- 
ciples of  justice  and  morality :  for  surely 
nothing  can  be  more  unjust,  than  to  take 
away  the  property  of  an  individual,  who 
has  committed  no  crime:  and,  therefore,  in 
the  treaty  with  France,  there  is  an  express 
stipulation  against  it.  A  citizen  of  the 
United  States,  if  born  before  the  revolu- 
tion, may  hold  lands  in  England ;  and  the 
rule  ought  to  be  reciprocal.  The  case  is 
within  the  spirit  of  the  treaty  of  peace ;  by 
which,  no  person  was  to  sustain  loss  or 
damage  in  consequence  of  the  part  they 
had  taken  during  the  war.  The  verdict  is 
imperfect  as  to  some  of  the  parties ;  because 
it  does  not  appear  whether  they  were  born 
before,  or  since,  the  revolution.  It  was  not 
necessary  to  prove  Robert  Read's  title,  as 
both  parties  claim  from  him ;  and  he  had 
been  in  possession  for  upwards  of  twenty 
years,  which  is  a  good  title  in  ejectment. 

Hay,  for  the  appellees.  No  title  is  found 
in  Robert  Read,  which  is  fatal  in  eject- 
ment: for  in  that  action,  the  plaintiff  must 
recover  by  the  strength  of  his  own  title. 
Twenty  years  possession  is  not  found; 
for  it  is  only  carried  to  the  year  1765; 
and  it  is  not  true^  that  both  parties 
claim  under  Robert  Read.  It  is  substan- 
tially found  that  all  the  plaintiffs  were 
born  before  the  revolution ;  and  there- 
fore there  is  no  imperfection  in  the  ver- 
dict. The  plaintiffs  were  incapable  of 
succeeding  to  the  inheritance  of  these 
lands;  for  they  are  aliens  by  the  express 
provisions  of  the  act  of  assembly.  Chan. 
Rev.  90.  Calvin's  case  is  not  entitled  to 
much  respect,  Hume's  Hist.  Engl.  vol.  6, 
page  40,  &c. ;  but  that  case  itself  establishes 
that  the  plaintiffs  cannot  inherit.  7  Co.  6. 
The  revolution,  however,  destroyed  all 
the     bonds    of     allegiance,     and     totally 

separated  the  two  empires  from  each 
164      *^other;    and    it    is    not   said,  in  any 

book,  that  the  capacity  to  inherit, 
always  continues:  on  the  contrary,  2 Black. 
Com.  252,  shews  that  inheritable  blood  may 
be  blotted  out.  The  doctrine  of  continued 
allegiance,  is  not  applicable  to  this  case; 
for  a  subject  of  England  or  Ireland  did  not 
owe  allegiance  to  Virginia :  and,  of  course, 
the  reciprocity  contended  for  on  the  other 
side,  cannot  exist.  So  that  an  American, 
upon  English  principles,  may  be  entitled 
to  inherit  there,  when  an  Englishman, 
upon  no  principles,  can  be  entitled  to  in- 
herit here.  The  treaty  of  peace  has  no 
operation ;  for  it  does  not  provide  for  the 
case. 

Randolph,  on  the  same  side.  The  revolu- 
tion broke  all  the  ties  of  connexion  between 
the  two  countries,  and  created  an  entire 
new  government  for  this :  so  that  the  ca- 
pacity in  British  subjects  of  every  denomi- 
nation to  inherit  was  wholly  destroyed. 
Calvin's  case  was  founded  on  the  relation 
between  the  king  and  his  former  subject ; 
but  here  is  none :  and  therefore  that  case 
does  not  apply ;  for  there  is  no  pretext  for 
the  ad  fldem  utriusque  spoken  of  in  that 
decision,  which  is  contradicted  by  the 
doctrine    in  Bracton,  427.     Besides,  as  th<> 


plaintiffs  never  owed  allegiance  to  this 
country,  there  is  no  resemblance  between 
the  cases.  The  treaty  of  peace  has  no 
operation  on  the  question;  for  eventual 
rights  were  not  contemplated ;  but  it  related 
only  to  the  circumstances  growing  oat  of 
the  war,  and  to  offences  already  com- 
mitted, and  to  forfeitures  already  incurred. 
This  construction  is  supported  by  the  treaty 
of  amity ;  which  only  confirms  the  rig^hts 
of  those  holding  lands,  and  does  not  apply 
to  future,  or  caducary,  successions,  at  a  dis- 
tant period. 

Stewart,  for  the  appellees,  contended, 
1.  That  the  other  coparceners  ought  to  have 
joined  as  plaintiffs  in  the  suit.  2.  That 
the  plaintiffs  could  not  recover  because  they 
were  aliens. 

As  to  the  first  point.  Parceners  make 
but  one  person  in  law.  Co.  Litt.  164; 
Salk.  389.  Of  course,  all  must  join 
165  *in  the  action.  For  it  is  a  rule  that 
the  plaintiffs  in  ejectment  must  shew 
a  complete  title,  or  they  cannot  recover. 
But  this  they  cannot  do  in  the  present  case, 
because  other  persons  were  concerned  in 
interest  with  them.  Therefore  the  judg- 
ment could  not  be  rendered  upon  the  whole 
title;  and  that  is  a  fatal  objection. 

As  to  the   second   point.     The   plaintiffs 
are  found  to  be  British  subjects ;  and  there- 
fore, by  the  general  rules   of   the   common 
law,   they    cannot   inherit,    or    hold.     Nor 
does  it    make  a  difference    that    they  were 
born  before  the  revolution.     Calvin's  case, 
7   Co.,  does   not  prove    the    contrary:  for 
there    the  party,  both  before  and  after   the 
union  of  the  two  kingdoms,  was  a  subject  of 
the  same  monarch.     But  here  the  plaintiffs 
never    owed    allegiance  to    this    common- 
wealth ;    and  of  course  they  cannot  succeed 
as  heirs,  nor  hold  according  to  the  general 
rule  of  law.     Suppose  one  of  our  citizens  to 
abjure    his  allegiance,  could  he  afterwards 
be   entitled  to  inherit  or   hold   lands  here? 
Certainly  not ;  for  the  right  to  take  by  suc- 
cession,   or   hold,    being   founded   on   alle- 
giance, and  he,  after  his  abjuration,    not 
owing  any,  would  not  have  capacity  to  in- 
herit, or  hold.     This  would  have   been  true 
with   regard  to  English  subjects,    if    they 
had    had    such    a  law  of  expatriation ;  and 
the  same  rule  will  apply  with  regard  to    a 
general  abjuration  by  consent  of  both  par- 
ties.    The  rule  in  7  Co.  5,  is,    that  protec- 
tion and  allegiance  are   reciprocal ;  but  we 
owe  such  aliens  no   protection,    and    there- 
fore they  can   owe   us   no   allegiance,    any 
more  than  a   prussian,    or  any  other   for- 
eigner.    This  doctrine  naturally  grows  out 
of  the  revolution.     Such  persons  ought  not 
to  be  embosomed  in   our  country,    because 
their  revenues,    &c.  will  be  transmitted  to 
the  enemy  in  time  of  war ;  and  therefore  it 
is   contrary   to   the   public    security.     The 
doctrine  in  Calvin's  case  was  that  the  sub- 
jects of  Scotland  not  being  born   subjects 
of   the  king  of  England,    were  not  entitled 
to  hold;  which   applies   here,    because    the 
plaintiffs  never  owed  allegiance  to  this  com- 
monwealth.    The  act  of  the  convention  for 
adopting    the    common    law    is   pro- 
166      spective  only;  and   therefore  *cannot 
apply  to  cases  of  this    kind :  Because 
it  would  have  been  to  have  granted  favours 
to  our  enemies.     This    would    have   been 
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clear,  if  separate  statutes,  of  the  same 
nature,  had  been  enacted :  and  the  principle 
is  the  same,  when  the  adoption  is  general. 
The  treaty  of  peace  makes  no  difference. 
For  that  gives  no  new  rights ;  but  only 
prevents  future  confiscation.  The  treaty 
of  1794  has  as  little  operation :  For  that 
relates  to  actual  existing  rights.  But. here 
the  argument  is,  that  there  were  no  such 
rights  at  the  time.  There  is  another  argu- 
ment, however,  which  has  great  influence 
upon  the  present  case;  namely,  that  the 
act  of  assembly,  giving  away  the  right  of 
the  commonwealth,  was  prior  to  the  treaty 
of  1794 :  and,  of  course,  that  treaty  can  have 
no  operation  upon  the  question.  That  no 
inquest  was  had,  is  not  material;  for  that 
is  only  necessary  in  order  to  ascertain, 
whether  the  commonwealth  has  any  right ; 
and  not  to  confer  it. 

Wickham,  in  reply.  Calvin's  case  has 
always  been  considered  as  the  leading  one: 
It  collects  all  the  law  upon  the  subject;  and 
its  authority  has  never  been  questioned. 
Both  countries  were  under  the  same  govern- 
ment; and  allegiance  was  common  to  all 
parts  of  the  empire;  for  the  government  of 
Virginia,  at  that  time,  was  the  king's 
government;  and  his  subjects,  wherever 
resident,  owed  him  allegiance.  Hence 
their  rights  were  common;  and,  in  what- 
ever part  of  his  dominions  born,  they 
were  entitled  to  inherit  and  hold  lands. 
The  time  of  birth  therefore  decides  the 
right  in  the  present  case ;  and,  as  that  was 
before  the  revolution,  the  appellants  are 
consequently  entitled  to  the  estate.  Vaugh. 
286. 

Cur.  adv.  vult. 

TUCKER,  Judge.  The  principal  points 
in  this  cause  are, 

1.  Whether  a  native  of  Ireland,  born  be- 
fore the  American  revolution,  and  continu- 
ing to  reside  in  his  native  country,  until 
after    the  war,    and    had    never    been  duly 

admitted  a  citizen  of  this  state,  or  of 
167      the  United  States,  is  capable   of  *in- 

heriting  lands  in  Virginia,  since  the 
treaty  of  peace  in  1783,  and  before  that  of 
1794? 

2.  Whether  parceners  can  recover  in  eject- 
ment unless  all  the  parceners  join? 

3.  Whether,  as  between  the  present  par- 
ties (the  defendant  being  the  widow  of  the 
intestate,  under  whom  the  plaintiffs  claim 
as  heirs)  the  plaintiffs  are  entitle  to 
recover  those  lands,  of  which  they  have 
not  shewn  the  intestate,  and  those  under 
whom  he  claimed,  to  have  been  possessed 
for  twenty  years  before  his  death? 

As  to  the  first  point: 

It  is  agreed,  on  all  hands,  that  the  plain- 
tiffs, at  the  time  of  their  birth,  were  capa- 
ble of  taking  lands  by  descent,  or  purchase, 
within  this  country,  although  they  were 
born  in  Ireland,  and  had  never  left  it  until 
the  revolution. 

This  capacity  to  inherit,  purchase  and 
hold  lands,  was  one  of  those  reciprocal 
rights,  which  every  subject  of  the  British 
empire,  wheresoever  born,  or  wheresoever 
residing,  derived  to  himself  as  a  birth- 
right, flowing  from  the  mutual  and  recip- 
rocal benefits  which  all  were  entitled  to,  as 
members  of  the  same  government.  Nor  do 
I  conceive  it  to  be  at  all  material,  whether 


this  right  were  deduced  from  the  common 
bond  of  allegiance  to  the  person,  or  to  the 
politic  character  of  the  prince :  of  whatever 
nature  the  bond  might,  by  the  ingenious 
sophisms  of  the  learned  in  the  law,  be  sup- 
posed to  be,  the  reciprocal  rights  of  the 
subjects  of  the  different  countries  subject 
to  the  British  crown,  were  precisely  the 
same.  This  reciprocal  right  being  once 
admitted,  the  question  is.  Whether  it  has 
by  any  subsequent  event  been  destroyed? 

A  distinction  was  noticed  at  the  bar  be- 
tween the  vested  rights,  and  such  as  were 
merely  possible ;  and  it  was  contended,  that 
although  the  former  might  be  protected, 
either  by  the  treaties  with  Great  Britain, 
or  by  the  act  of  1784,  ch.  S3,  concerning 
confiscations  from  British  subjects,  yet  the 
latter,  being  as  it  were  in  nubibus,  could 
not  derive  any  benefit  or  security  from 
either.     But  I  can  discover  no  ground 

168  for  *this  distinction,  there  being  ac- 
cording   to    my     apprehension,     the 

same  reason,  that  the  heir  in  fee  simple 
should  succeed  to  the  estate  of  his  ancestor, 
as  that  the  heir  in  tail  should:  Nor  can  I 
perceive  any  more  cogent  reason  in  favour 
of  a  remainderman,  or  reversioner,  whose 
enjoyment,  of  the  estate  is  postponed  until 
the  death  of  the  present  occupant,  than 
might  be  advanced  in  favour  of  the  imme- 
diate heir  of  him  to  whom  the  fee  simple 
actually  belongs.  The  right  of  succeeding 
to  the  enjoyment  of  lands  upon  the  death 
of  the  present  occupier,  appears  to  me  to 
stand  upon  the  same  footing  in  all  those 
casies.  The  same  law  and  the  same  policy 
which  would  protect,  or  defeat  the  one, 
would  therefore,  I  apprehend,  protect  or 
defeat  the  other.  And,  although  the  law, 
in  case  of  a  devise  to  an  alien,  might  suffer 
him  to  enter,  and  to  hold  the  lands  until 
office  found,  yet  whenever  an  office  is  found, 
he  is  from  that  moment  as  incapable  of 
holding,  as  an  alien  next  of  kin  is  of  tak- 
ing by  descent.  The  only  distinction  be- 
tween the  two  cases  is,  that,  in  the  former, 
the  commonwealth  upon  office  found  shall 
take  the  land  by  way  of  forfeiture ;  in  the 
latter,  (if  there  be  no  other  heir  than  the 
alien,)  she  shall  take  it  by  way  of  escheat. 
But  the  capacity  to  hold  the  lands  (or  rather 
the  incapacity  to  hold  them)  is  the  same  in 
both  cases.  It  matters  not  then,  I  conceive, 
whether  the  right  of  succeeding  to  the  pos- 
session of  lands,  and  of  holding  them  after- 
wards, be  claimed  by  an  alien,  or  other 
person,  as  heir,  in  fee  simple,  or  in  fee 
tail,  or  as  remainderman,  or  reversioner. 
For  **Hereditas  est  successio  in  universum 
jus  quod  defunctus  antecessor  habuit,  ex 
quacunque  causa  acquisitiones  vel  succes- 
sionis."  Bract,  lib.  2,  cap.  29;  7  Co.  10. 
I  shall  therefore  proceed  to  enquire, 
whether  the  plaintiffs  in  this  cause  have, 
by  any  event,  been  deprived  of  that  right 
which  they  once  had  to  inherit  lands  within 
the  precincts  of  this  commonwealth? 

This,  if  it  be  so,    must  have   happened, 

1.  By  forfeiture,  for  some  crime,  or  offence, 

committed  against  the  state ;  which    is  not 

pretended.      2.    By   the   mere   act   of 

169  separation  ^between  this  country  and 
Great  Britain.     3.  By  some  act  of  the 

general  assembly  of  this  commonwealth. 
That  the  plaintiffs  were   not  deprived  of 
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their  former  capacity  to  inherit  lands  in 
Virginia  by  the  mere  act  of  separation  be- 
tween the  two  countries,  has  been  insisted 
on,  upon  the  authority  of  the  cases  adduced 
by  sir  Bdward  Coke  in  his  report  of  Calvin's 
case ;  and  particularly  from  the  analogy  be- 
tween the  cases  of  the  separation  of 
Normandy  from  England,  and  that  of  Vir- 
ginia from  Great  Britain,  as  cited  from 
Bracton  in  7  Co.  20,  b.  27,  b. ;  where  it  is 
said,  '4hat  all  those,  who  were  born  under 
one  natural  obedience,  whilst  the  realms 
were  united  under  one  sovereign,  should 
remain  natural  born  subjects,  and  not 
aliens;"  and  therefore  able  to  possess  and 
purchase  lands  in  England.     7  Co.  20,  a. 

To  this,  two  objections  were  made  at  the 
bar.  1.  That  this  dictum  of  sir  Edward 
Coke  is  wholly  extrajudicial,  as  not  being 
within  the  question  in  Calvin's  case.  2. 
That  it  was  probably  not  by  the  common 
law,  but  by  virtue  of  some  ancient  statute 
that  the  people  of  Guienne  and  Normandy 
were  held  to  be  capable  of  inheriting  and 
holding  lands  in  England.  The  first  of 
these  objections  is  admitted.  But  to  the 
second,  it  may  be  answered,  that  the  stat- 
ute cited  in  7.  Co.  20,  as  of  the  13  Hen.  4, 
(which  would  have  been  in  the  13  Hen.  4, 
1322,  according  to  Hume's  Hist.  Engl.) 
whereby  it  was  declared  that  those  of 
Guienne,  but  not  of  Normandy,  were  ad- 
judged and  declared  to  be  no  aliens,  but 
able  to  possess  and  purchase  lands  in  Eng- 
land, was  made  more  than  a  century  after 
the  loss  of  Normandy,  which  happened 
early  in  the  reign  of  king  John,  which  was 
in  1204;  Hume's  Hist.  Engl.;  and  more 
than  a  century  after  the  death  of  his  son 
Henry  3,  in  whose  reign  Bracton  is  sup- 
posed to  have  written.  7  Co.  20;  1  Hal.  77. 
And  from  the  death  of  Henry  3,  to  the  39 
Edw.  3,  when  the  first  of  those  statutes 
passed,  was  considerably  more  than  half  a 
century,  to  wit,  about  90  years.  So  that 
Bracton's  authority  could  not  have  been 
founded  upon  any  of  those  statutes,  as  was 

supposed  by  the  defendants*  counsel. 
170         *The  statute  de  praerogativa  Regis, 

17  Edw.  2,  ch.  12,  with  Staunford's 
comment  upon  it,  dedicated  to  sir  Nicholas 
Bacon,  in  the  year  1548,  more  than  half  a 
century  before  the  decision  in  Calvin's  case, 
6  Jac.  1.  A.  D.  1609,  will  enable  us  to  de- 
cide whether,  what  Bracton  says  is  founded 
upon  the  common  law,  or  not. 

The  statute  declares,  '^That  the  king 
shall  have  escheats  of  the  lands  of  Nor- 
mandy, saving  the  service  appertaining  to 
the  chief  lords  of  the  fee.  And  this  also  is 
to  be  understood  where  any  inheritance 
descendeth  to  any  that  is  born  in  the  parts 
beyond  the  sea,  whose  ancestors  were,  from 
the  time  of  king  John,  under  the  allegiance 
of  the  kings  of  France,  and  not  of  the  kings 
of  England,  as  late  it  happened  by  the  bar- 
ony of  Monmouth,  after  the  death  of  John  de 
Monmouth,  whose  heirs  were  of  Britanny, 
and  other  places."  On  which  Staunford  re- 
marks, '^By  this  it  should  appear,  that,  at 
this  time,  men  of  Normandy,  &c.  were  in- 
heritable within  this  realm,  as  well  as 
Englishmen,  because  that  they  were  some- 
time subject  unto  the  kings  of  England, 
and  under  their  dominion,  until  king  John's 
time ;  and  yet,  after  his   time,    those    men  | 


(saving  such  whose  lands  were  taken  away 
for  treason)  were  still  inheritable  within 
this  realm,  till  the  making  this  statute. 
And,  in  the  time  of  peace  between  the  two 
kings  of  England  and  France,  they  were 
answerable  within  this  realm  if  they  had 
brought  any  action  for  their  lands  and 
tenements,  as  it  doth  plainly  appear  by 
Bracton  in  his  fifth  book,  in  the  title  de 
exceptione  quia  alienigena ;  for  these  be  his 
words,  'Est  autem  alia  exceptio  quae  corn- 
petit  teneti  ex  persona  petentis  propter 
defectum  nationis,  quae  dilatoria  est,  et  non 
peremit  actionem.  Ut  si  quis  alienigena 
qui  fuerit  ad  fidem  regis  Franci<e,  et 
actionem  instituit  versus  aliquem  qui  fuerit 
ad  fidem  regis  Angliae,  talis  non  respon- 
deatur,  saltern  donee  terras  sint  communis, 
nee  etiamsi  Rex  ei  concepit  specialiter  placi- 
tare,  quia  sicut  Anglicus  non  auditur  in 
placitando  aliquem  de  terris  et  tenementis  in 
Franciae,  ita  non  debet  alienigena  et  Franci- 

gena  qui  fuerit  ad  fidem  regis  Francia; 
171      audiri    placitando    in   Anglia,'  *i.  e. 

There  is  another  exception  which  the 
tenant  may  have,  on  account  of  the  person 
of  the  demandant,  for  defect  of  nation, 
which  is  dilatory,  and  does  not  take  away 
his  action.  As  if  an  alien  under  the  al- 
legiance of  the  kine  of  France  should  bring 
an  action  against  one  under  the  allegiance 
of  the  king  of  England,  such  an  one  may 
not  be  answered,  at  least  until  there  shall 
be  peace  between  the  two  countries,  not 
even  although  the  king  shall  have  granted 
him  a  special  license  to  sue ;  because,  as 
an  Englishman  is  not  heard  in  pleading  in 
France,  so  neither  ought  an  alien,  and 
Frenchman  bom,  under  the  allegiance  of 
the  king  of  France,  to  be  heard  in  pleading 
in  England."  Upon  which  Staunford  re- 
marks, ''Note,  here  he  saith  that  this  ex- 
ception is  but  dilatory,  and  not  peremptor3' ; 
which  proveth  that  he  shall  have  his  action 
at  another  time ;  that  is  to  say,  in  the  time 
of  peace.  And  also  he  saith  after,  donee 
terrae  sint  communes ;  which  is  as  much  as 
to  say,  until  such  time  as  there  is  peace 
between  France  and  England."  He  pro- 
ceeds afterwards  to  say,  that  if  the  heir  be 
a  Frenchman,  and  the  two  realms  at  war, 
the  widow's  righ^  to  demand  her  dower  shall 
be  suspended  so  long  as  the  realms  are  at 
war;  but  that  this  exception  is  cot  per- 
emptory, but  after  the  two  realms  are  again 
at  peace,  she  shall  have  her  dower.  And 
the  reason  given  for  this  is,  because  during 
the  war  the  heir  himself  being  a  French- 
man, was  incapable  of  suing;  and  if  a 
woman  brought  a  writ  of  dower  against  any 
other  than  the  heir,  he  was  not  bound  to 
answer. 

This  comment  upon  the  statute,  and  upon 
the  passage  in  Bracton,  which  was  relied 
on  in  Calvin's  case,  proves  most  clearly, 
that  by  the  common  law,  as  understood  both 
in  the  time  of  Bracton  and  Staunford,  the 
antenati  of  England  and  Normandy  were 
inheritable  to  each  other  in  both  countries, 
after  their  separation:  and  it  would  seem 
both  from  the  words  of  the  statute,  and 
from  the  comment  upon  it,  that  their  heirs 
were  not  barred,  until  the  making  of  that 
statute,  which  gave,  to  the  king,  the 
escheats  of  the  lands  of  those  who 
were  born    beyond    sea,    whose    ancestors 
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172  were,  *from    the   time  of  king  John, 
under  the  allegiance  of   the    kings  of 

f^rance,  and  not  of  the  kings  of  England ; 
upon  which  part  of  the  statute,  Staunford 
makes  the  following  remarks:  ^^The  words 
of  this  branch  be  also  in  the  copulative, 
that  Is  to  say,  that  the  ancestor  must  be 
of  the  allegiance  of  the  French  king,  and 
that  the  heir  of  the  said  ancestor  is  born  in 
the  part  beyond  sea.  I  put  the  case,  that 
the  ancestor  were  of  the  allegiance  both 
of  the  one  king  and  the  other,  that  is  to 
say,  the  French  king,  and  the  English 
King,  Whether  is  this  within  the  compass 
of  the  statute?  For  Bracton  saith.  Quod 
sunt  aliqui  qui  sunt  ad  fidem  utri usque, 
sicut  fuit  W.  comes  Marciscallus  &.  Manens 
in  Anglia,  et  Michael  de  Seins,  Manens  in 
Franciae,  et  alii  plures;  et  ita  tamen  quod 
si  contingat  Guerra  mover!  inter  regis, 
remaneat  personaliter  quilibet  eorum  cum 
eo  cui  fecerit  legiantiam.**  Whereby,  says 
Staunford,  ^*it  should  appear  (or  as  sir  Ed- 
ward Coke,  7  Rep.  20,  b.  understood  him, 
it  is  apparent  without  question)  **that  if 
such  as  were  in  allegiance  to  both  kings 
(that  is,  born  under  the  allegiance  of  the 
one,  but  after  the  separation  of  the  two 
countries,  living,  or  holding  lands  within 
the  dominions  of  the  other,  as  I  understand 
it)  the  king  should  have  no  escheats  of 
their  lands.  For  the  words  of  the  statute 
be,  not  only  ad  iidem  regis  Franciae,  but 
also  et  non  ad  iidem  regis  Angliae."  This 
comment,  therefore,  serves  to  explain  what 
Bracton  says,  concerning  such  as  were  ad 
fidem  utriusque ;  so  as  either  to  mean  the 
antenati  in  both  countries,  born  before 
their  separation,  or  such  as  had  lands  in 
the  dominion  of  that  prince  in  which  he 
did  not  resitde;  but  yet  did  homage  and 
owed  services  to  him  in  respect  to  those 
lands,  as  sir  Matthew  Hale  supposes.  1 
Hal.  PI.  Cor.  68,  69.  And  if  this  be  the 
true  meaning  of  the  passage,  as  I  strongly 
incline  to  believe,  it  destroys  the  objection 
made  by  the  appellee's  counsel,  that  the 
present  plaintiffs  never  owed  allegiance  to 
the  state  of  Virginia ;  for  the  whole  context 
shews,  that  it  is  the  ancestor,  and  not  the 
heir,  who  was  supposed  to  be  ad  fidem 
utriusque;  and,  in  the   present   case, 

173  Robert    Read,    *the    intestate,    as    a 
citizen    of   this  commonwealth,  born 

in  Ireland,  must  have  owed  allegiance,  first 
to  the  king  of  England,  and  secondly  to 
the  commonwealth  of  Virginia.  So  that 
he  was  clearly  within  Bracton's  description 
of  those  Frenchmen  born  in  France,  who 
were  ad  fidem  utriusque,  et  semper  fuerunt 
ante  Normanniam  deperditam,  et  post,  et 
qui  placitant  hie  et  ibi,  ea  ratione  quod  sunt 
ad  fidem  utriusque. 

The  mere  act  of  separation  between  this 
country  and  Great  Britain  did  not  there- 
fore, according  to  the  principles  of  the 
common  law,  deprive  the  plaintiffs  of  their 
right  to  inherit  and  recover  lands  in  this 
country  after  the  conclusion  of  the  peace 
between  the  United  States  and  Great 
Britain. 

But  it  has  been  objected,  that  this  part 
of  the  common  law  was  not  adopted  in  this 
commonwealth. 

Ingenious,  and  even  subtile,  as  the  argu- 
ments in  support  of  this  proposition  were,  I 


cannot  find  that,  in  a  legal  question,  they 
ought  to  have  any  weight.  No  man  I  trust 
would  be  more  jealous  than  I  should  of  the 
danger  of  preserving  any  part  of  the  theory 
of  monarchy  in  our  commonwealth ;  but  the 
rights  of  individuals,  upon  whatever  theory 
originally  founded,  after  having  settled 
into  the  known  law  of  the  land  for  six  cen- 
turies, in  England,  and  after  being  con- 
sidered in  a  similar  light  in  this  country, 
from  its  first  foundation,  ought  not  to  be 
shaken,  unless  the  imperative  voice  of  the 
constitution,  or  of  the  legislature,  shall 
compel  it  to  be  done.  The  adoption  of  the 
common  law,  by  the  ordinance  of  the  con- 
vention, is  not  special,  as  was  contended 
at  the  bar,  but  general.  Statutes  of  Eng- 
land, indeed,  were  adopted  specially,  but 
we  are  now  considering  a  branch  of  the 
common  law. 

Having  satisfied  my  own  mind  that  this 
case  is  provided  for  by  the  common  law, 
as  adopted  by  us  at  the  revolution,  I  deem 
it  wholly  unnecessary  to  go  into  the  en- 
quiry what  the  law  of  nations  would  have 
decided  in  this  case,  had  the  common  law 
been  silent  upon  it.  Because,  in  all  ques- 
tions concerning  property  in  lands, 
174  the  law  of  the  land  must  supersede  *the 
general  law  of  nations.  And  the 
common  law  of  England  being  the  law  of 
the  land  in  this  case,  (unless  repealed  by 
the  legislature),  it  would  be  time  lost  to 
enquire  what  the  law  of  nations  might  have 
determined,  had  we  no  other  to  resort  to. 
But  were  I  disposed  to  indulge  myself  in  a 
political  disquisition  on  this  occasion,  I 
think  it  could  be  made  to  appear  that  we 
professed  not  to  war  with  the  people  of 
England  and  Ireland,  but  with  their  king 
and  his  armies ;  and  whilst  we  execrated  the 
latter  as  enemies,  we  still  remembered  the 
former  as  brethren,  whom,  with  the  return 
of  peace,  we  should  always  be  disposed  to 
embrace  again,  as  such. 

During  the  American  war,  several  acts 
passed  concerning  escheats  and  forfeitures 
from  British  subjects,  viz.  May  1779,  ch. 
14;  October  1779,  ch.  18,  39;  October  1784, 
ch.  58;  the  operation  of  which  I  deem  it 
unnecessary  to  enquire  into  on  the  present 
occasion,  as  I  consider  it  confined  to  such 
estates,  as  at  or  before  the  passing  of  the 
act  of  May  1779,  ch.  14,  were  the  property 
of  British  subjects ;  observing  only  by  the 
way,  that  the  preamble  of  that  act  did  not, 
I  conceive,  alter  the  common  law,  although 
it  gives  a  strong  clue  to  the  mind  of  the 
legislature,  not  only  in  that  act,  but  in 
one  of  the  same  session,  which  is  only  to  be 
found  in  the  acts  of  that  session,  printed 
about  the  same  time :  a  transcript  of  which 
may  be  seen  in  the  appendix  to  2  Tuck. 
Black.  55. 

That  act,  (May  1779,  ch.  55.)  after  de- 
claring who  shall  be  deemed  citizens  of 
this  commonwealth,  has  these  emphatic 
words,  *^and  all  others  not  being  citizens 
of  any  of  the  United  States  of  America, 
shall  be  deemed  aliens.''  This  act,  to- 
gether with  that  of  the  same  session,  en- 
titled, *an  act  concerning  escheats  and 
forfeitures  from  British  subjects,*  leaves 
no  doubt  in  my  .Tiind,  that  it  was  the  in- 
tention of  the  legislature,  at  that  time,  to 
enforce  the  common  law  docttine,  concern- 


6  CALL 


Virginia  Rbports,  Annoi^atbd. 


I75-I7T 


ing  aliens,  with  its   utmost  rig-our,  and  to 

repeal  that  part  of  the  commoti    law  which 

permitted    the   antenati    of   two   countries 

separating     from     each     other,     not 

175  *only  to  hold   their  lands,    as  before 
the    separation,  but   even    to  inherit 

lands  in  that  part  of  the  territory  formerly 
united,  in  which  they  did  not  reside.  And 
all  the  subsequent  acts  passed  during  the 
war,  with  a  view  to  his  subject,  manifest 
the  same  disposition  in  the  legislature. 

In  November  1782,  the  provisional  articles 
of  a  treaty  of  peace  were  concluded  at  Paris, 
and  not  long  after  were  published  in  this 
country.  In  September  1783,  the  definitive 
treaty  of  peace  between  the  United  States 
and  Great  Britain  was  concluded ;  and  on 
the  20th  of  October  following,  the  legisla- 
ture of  this  commonwealth  assembled,  and 
it  is  probable  that  the  treaty  of  peace  was 
published  here,  about  the  same  time  as  the 
legislature,  during  that  session,  passed  an 
act  for  the  admission  of  emigrants,  and 
declaring  their  rights  to  citizenship: 
whereby,  among  other  things,  they  ex- 
pressly repealed  the  above  mentioned  act 
of  May  1779,  ch.  55,  entitled,  **an  act  de- 
claring who  shall  be  deemed  citizens  of  this 
commonwealth;"  and  by  that  repeal,  as  I 
conceive,  restored  the  antenati  subjects  of 
Great  Britain,  to  all  the  rights  which  they 
were  entitled  to  claim  under  the  common 
law.  That  such  was  the  intention  of  the 
legislature,  I  infer,  because  the  substance  of 
the  enacting  clauses  in  both  acts,  (except 
so  far  as,  by  the  former,  '^all  others  are 
declared  to  be  aliens,")  is  nearly  the  same; 
and  the  omission  of  that  clause,  is  a  mani- 
festation of  a  change  in  the  will  of  the  leg- 
islature in  regard  to  those  who  would  not 
have  been  deemed  aliens,  after  the  conclu- 
sion of  peace  between  the  two  countries, 
but  for  that  act.  And  here,  it  may  be 
proper  to  remember  that,  at  that  time,  the 
bare  repeal  of  an  act  repealing  a  former 
law,  was  held  to  revive  the  former  law,  ac- 
cording to  the  rule  of  construction  then 
universally  adopted  in  our  courts. 

But  this  is  not  the  only  ground  upon 
which  I  draw  this  inference.  By  the  5th 
and  6th  articles  of  the  definitive  treaty  of 
peace  with  Great  Britain,  it  was  manifestly 
the  object  of  both  parties  to  provide  not 
only  against  future  confiscations,  or  losses 
to  individuals  on   account  of  the  part 

176  *which  they  may  have   taken    in    the 
revolutionary  war,    but   also   for  the 

restitution  of  all  estates,  rights  and  proper- 
ties which  even  may  have  been  confiscated. 
This  latter  stipulation,  so  far  as  it  might 
respect  the  vested  rights  of  purchasers  of 
confiscated  estates,  was  impracticable  with- 
out a  violation  of  the  principles  of  our  con- 
stitution ;  but  the  legislature,  by  their  act 
of  1784,  ch.  53,  declaring  that  no  future 
confiscations  should  be  made,  manifested 
their  disposition  to  carry  into  effect  such 
parts  of  the  treaty  as  could,  without  a  vio- 
lation of  the  principles  engrafted  in  the 
very  frame  of  our  government,  be  carried 
into  execution;  and  that  act  operated  as  a 
release  of  the  commonwealth's  right  to  all 
the  lands  belonging  to  British  subjects,  in 
which  no  inquest  of  office  had  been  found. 
The  effect  of  this  release,  on  the  part  of  the 
legislature   was,    that  the  persons  to  whom 


the  lands  should  then  belong,  (whether  the 
same  persons  to  whom  they  belonged  at  the 
declaration  of  independence,  or  their  heirs, 
or  assigns;  or  remaindermen,  or  rever- 
sioners, to  whom  the  right  of  possession 
may  have  fallen  during  the  war,)  might 
enter,  and  hold  the  same  in  the  same  man- 
ner that  they  might  have  done,  if  the  war 
had  never  been  commenced.  What  then  is 
that  act,  but  a  recognition  of  the  right  of 
the  antenati  subjects  of  Great  Britain,  to 
succeed  to,  and  hold  the  lands  of  their  an- 
cestors in  this  country?  For,  let  me  ask, 
whether,  after  this  act  of  1784,  ch.  53, 
(which  operated,  I  conceive,  as  a  complete 
repeal  of  the  act  of  May  1779,  ch.  14,  con- 
cerning escheats  and  forfeitures  from 
British  subjects,  so  far  as  related  to 
all  lands  concerning  which  no  inquest 
of  office  had  been  found,)  it  would  not 
have  been  deemed  an  absolute  violation  of 
the  6th  article  of  the  treaty,  declaring  that 
no  person  shall,  on  account  of  the  part 
which  he  may  have  taken  during  the  war, 
if  a  person  claiming  lands  as  heir,  by  virtue 
of  a  descent  cast  during  the  war,  had  been 
told,  '*we  will  not  confiscate  your  lands  on 
account  of  the  part  you  may  have  taken  in 
the  war,  but  we  will  seize  them  as  having 
escheated  to  the  commonwealth,  be- 
177  cause  you  did  not  take  *part  with 
us."  Surely  such  a  conduct  would 
neither  have  been  'consistent  with  justice 
and  equity,  nor  with  that  spirit  of  concil- 
iation which,  on  the  return  of  peace,  should 
universally  .  prevail.'  Treaties,  say  the 
writers  on  the  law  of  nations,  are  to  re- 
ceive a  liberal  construction,  and  such  a  one 
as  may  be  mo^t  beneficial  to  the  parties, 
and  their  subjects,  respectively.  By  the 
treaty  in  question,  a  civil  war  had  been 
concluded ;  the  right  of  separation  and  in- 
dependence acknowledged;  and  a  general 
amnesty  and  oblivion  of  all  animosities 
seems  to  have  been  contemplated  by  both 
parties:  Beneficial  stipulations  were  in- 
sisted on,  and  agreed  to  on  both  sides ;  and 
to  disarm  the  resentments  of  each  nation, 
not  only  against  innocent  individuals,  but 
even  against  those  who  might  have  pro- 
moted and  augmented  the  horrors  of  war, 
was  manifestly  the  object  of  these  articles 
of  the  treaty.  Under  these  circumstances, 
I  conceive  we  are  bound  to  give  to  the 
treaty  the  most  liberal  construction,  and 
not  interpret  favourably  in  behalf  of  ob- 
noxious characters,  because  the  words  ad- 
mit of  no  doubt,  and  unfavourably  towards 
innocent  individuals,  whose  cases  might 
not  fall  within  the  very  words,  although 
unquestionably  within  the  spirit  of  the 
compact. 

Upon  these  grounds,  I  am  of  opinion, 
that  the  plaintiffs  in  this  cause  are  capable 
of  succeeding  to  the  inheritance  of  Robert 
Read,  the  intestate,  and  of  holding  the 
same,  notwithstanding  the  separation  be- 
tween the  two  countries :  and  that  they  are 
well  entitled  to  maintain  an  action  for  the 
recovery  of  the  same. 

I  shall  now  consider  the  second  point. 

By  the  special  verdict,  found  in  this  case, 
it  appears,  that  Robert  Read,  the  intestate, 
had  two  sisters  of  the  half  blood ;  and  sev- 
eral nephews  and  nieces  of  the  whole  blood, 
who,    if   in   esse  at  the  time  of  his  death. 
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and  bom  before  the  separation  of  the  two 
countries,  would  have  been  entitled  to  share 
his  inheritance  with  the  present  plaintiffs, 
as  parceners ;  and  the  question  is,  Whether, 
if  they  be  so  entitled,  the  present  plaintiffs 
can    maintain  this   action,    in  which 

178  the  other  ^parceners  have  not  joined, 
inasmuch    as   all   the  parceners  make 

out  one  heir? 

This,  as  a  general  question,  is  one  of  in- 
finitely greater  importance  that  the  former. 
Since  in  almost  every  case  of  a  disputed 
title  that  may  hereafter  occur,  the  parties 
plaintiffs  are  likely  to  be  parceners,  so  long 
as  our  present  course  of  descents  shall  pre- 
vail. 

The  counsel  for  the  defendant,  by  whom 
this  point  was  made,  relied  on  Co.  L^itt.  164, 
and  Salk.  389,  to  prove  that  all  the  par- 
ceners make  but  one  heir;  and  therefore 
that  in  all  actions,  concerning  their  lands, 
they  must  join  and  be  joined.  And  this, 
as  a  general  rule,  seems  to  be  proved 
by  what  sir  Edward  Coke  there  says, 
that  where  they  are  demandants,  if  one  of 
them  be  within  age,  the  parol  shall  demur 
against  them  both,  inasmuch  as  they  have 
but  one  right.  And  again,  that  as  they 
make  but  one  heir,  so  they  have  one  entire 
freehold,  as  long  as  the  land  remains  undi- 
vided, in  respect  to  any  strangers  praecipe. 
Ibid.  164.  And  this  is  agreeable  to  Little- 
ton, sect.  313,  if  two  parceners  be  disseised, 
they  have  in  their  two  names  one  assize, 
and  not  two  assises;  and  Co.  Litt*  180, 
b.,  jointenants  must  jointly  plead,  and 
jointly  be  impleaded  by  others;  which  prop- 
erty is  common  between  them  and  copar- 
ceners. 

But  to  this  rule  there  seems  to  be  some 
exceptions ;  for  if  there  be  two  parceners 
of  lands,  and  one  enters  and  claims  the 
whole,  and  is  disseised,  she  alone  may 
maintain  an  assize  against  a  disseisor. 
Jenk.  Cent.  42.  And  in  the  case  of  a  gift 
in  frank  marriage  to  one  daughter,  if  the 
father  die  seised  of  other  lands  in  feesim- 
ple,  leaving  another  daughter,  she  may 
enter  into  the  same,  (and  consequently 
may  have  an  assize,  or  other  proper  action 
to  recover  the  possession,  if  need  be)  and 
occupy  them  to  her  own  use,  unless  the 
husband  and  wife  will  put  the  lands  given 
in  frank  marriage  into  hotchpot ;  and  the 
donees  in  frank  marriage  must,  in  this  case, 
do  the  first  act ;  and  in  the  mean  time  the 
whole  feesimple  lands  descend  to  the  other 
daughter.  And  sir  Edward  Coke  cites 
Fleta    to   shew,    that   if    the    tenant 

179  ^should  plead  in  such  a  case,  that  the 
demandant  ought  not  to  be  answered, 

because  A.,  one  of  the  daughters  or  sisters 
of  him  from  whom  the  lands  descended, 
had  a  right  to  partition,  the  demandant 
might  reply,  that  A.  held  a  certain  part  of 
the  common  inheritance  by  gift  in  frank 
marriage,  and  would  not  put  it  into  hotch- 
pot. Co.  Intt.  176,  b.  Which  proves,  that 
although  there  might  be  one  or  more  daugh- 
ter, or  sister,  of  him  from  whom  lands 
descend  in  parcenary,  they  are  not  neces- 
sarily all  parceners;  but  that  one  or  more 
of  them  may,  in  this  case,  succeed  to  the 
inheritance  which  has  descended,  without 
the  rest;  and  consequently  may  sue  and  be 
sued  in  respect  to  their  inheritance,  with- 


out them.  And  herewith  Littleton,  sect. 
268,  269,  273,  seems  to  agree.  And  sir  Ed- 
ward Coke  remarks,  that  it  is  worthy  of 
observation,  that  after  this  putting  into 
hotchpot,  and  partition  made,  the  lands 
given  in  frank  marriage  are  become  as  the 
other  lands  which  descended  from  the  com- 
mon ancestor;  and  of  these  lands  if  the 
donee  in  frank  marriage  be  impleaded  she 
shall  have  aid  of  the  other  parceners,  as  if 
the  same  lands  had  descended.  Co.  Litt. 
177,  b.  And  here  we  may  notice  also  what 
Littleton,  sect.  269,  says,  That  the  sister, 
to  whom  lands  are  given  in  frank  marriage, 
shall  be  intended  to  be  sufficiently  advanced, 
and  contented  therewith,  unless  she  will 
put  her  lands  into  hotchpot;  and  therefore 
the  whole  shall  descend  to  her  other  sister ; 
which  agrees  precisely  with  the  principle 
established  in  our  law  of  descents,  (1794, 
ch.  93,  sect.  17,)  that  where  any  of  the 
children  of  the  intestate,  or  their  issue, 
shall  have  received  from  the  intestate  in 
his  lifetime  any  real  estate  by  way  of  ad- 
vancement, and  shall  choose  to  come  into 
the  partition  with  the  other  parceners,  such 
advancement  shall  be  brought  into  hotchpot 
with  -  the  estate  descended.  Now,  put  the 
case  that  one  or  more  of  the  children  of  a 
person  dying  intestate  should  have  been 
thus  advanced  by  him  in  his  lifetime,  would 
it  not  be  a  great  inconvenience  if  the  others 
could  not  be  admitted  to  sue  for  the  lands 
which  may  have  descended  to  them,  unless 
the  children  thus  advanced   would    join    in 

the  action  for  the  recovery  thereof. 
180  *The  importance   of  this  question, 

in  a  country  where  all  descents  are  in 
parcenary,  will  more  fully  appear  from  con- 
sidering the  several  remedies  which  the 
common  law  gave  to  parceners  in  respect 
to  their  lands ;  the  applicability  bf  those 
remedies  to  the  nature  of  estates  in  this 
country ;  and  some  of  the  ordinary  proceed- 
ings had  in  pursuit  of  those  remedies,  a 
concise  sketch  of  which  only  will  for  the 
present  be  sufficient. 

The  remedies  against  a  stranger  were  by 
an  assize  of  mort  d' ancestor,  or  by  a  praecipe 
quod  reddat,  founded  either  upon  the  seisin 
of  their  common  ancestor,  or  of  the  par- 
ceners themselves,  according  to.  the  nature 
of  their  case.  The  remedies  between  them- 
selves were  either  by  writ  of  partitione 
facienda,  by  writ  of  rationabili  parte,  or 
by  an  assize  of  nuper  obiit ;  or  by  an  assize 
of  novel  disseisin,  in  case  of  an  actual 
disseisin. 

The  assize  of  mort  d' ancestor  lay,  where, 
upon  the  death  of  the  ancestor  who  was 
seized  on  the  day  of  his  death,  a  stranger 
entered,  either  by  abatement,  or  by  dis- 
seisin on  the  death  of  the  ancestor,  and 
kept  possession  of  the  land,  Fitz.  N.  B. 
195,  (433  of  the  quarto  edi. ) ;  but  it  was  al- 
ways held  that  where  those  lands  were  de- 
viseable  by  a  man's  last  will,  by  the  custom 
of  the  place,  there  an  assize  of  mort  d' an- 
cestor did  not  lie,  Ibid.  1%,  (436) :  And 
upon  this  ground,  judge  Blackstone  is  of 
opinion  that  no  assize  of  mort  d'ancestor 
can  be  brought  of  any  lands  in  England, 
since  the  statutes  by  which  all  lands  are 
deviseable  there,  3  Black.  Com.  187;  and 
for  the  same  reason  this  writ  will  not  lie  in 
this  country. 


no* 
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The  praecipe  quod  reddat  lay  upon  the 
seisin  of  the  ancestor  in  his  lifetime,  if  he 
were  disseised  before  the  day  of  his  death ; 
and  died  leaving  two  or  mdre  daughters,  or 
their  issues,  and  no  son ;  the  whole  of  the 
daughters,  or  their  issues,  making  but  one 
heir  to  their  common  ancestor,  must  have 
joined  in  the  praecipe  quod  reddat.  Co. 
Litt.  164,  a.  And  if  they  did  not,  and  this 
were  pleaded  in  abatement,  the  writ  should 
abate.     But  here  we   must   remember 

181  the  *case    before   mentioned,    that  if 
one    of    them    had   been  advanced  by 

gift  in  frank  marriage,  and  would  not  put 
her  part  into  hotchpot,  the  writ  should  not 
abate.  Co.  Litt.  176,  b.  By  which  it  ap- 
pears that,  even  in  a  writ  of  right,  the  not 
joining  all  the  parties  in  the  writ  is  matter 
proper  to  be  pleaded  in  abatement;  and 
that  the  daughter  to  whom  the  land  de- 
scended alone  was  not  constrained  to  wait 
until  her  sister,  who  was  advanced  in  frank 
marriage,  should  choose  to  put  her  lands 
into  hotchpot  with  the  lands  descended,  but 
that  she,  who  was  not  advanced,  might 
bring  her  action  alone. 

The  writ  de  partitione  facienda  lay  only 
between  such  as  held  lands  together  and 
undivided ;  and  therefore  sir  Edward  Coke 
informs  us,  that  if  one  parcener  disseised 
another,  during  the  disseisin,  a  writ  of 
partition  does  not  lie;  for  that,  non  tenent 
insimul  et  pro  indiviso.  Co.  Litt.  167,  a. 
In  this  case  it  seems  to  be  the  opinion  of 
sir  Edward  Coke  that  the  parcener,  who 
was  disseised,  might  bring  an  assize,  and 
recover  her  seisin  of  the  lands,  to  hold  the 
same  in  common,  as  before  the  disseisin, 
until  partition  of  the  lands  be  made.  Co. 
Utt.  167,  b. 

If  the  ancestor  died  seized,  and  one  sister 
entered  into  all  the  lands,  and  deforced  her 
other  sisters,  they  might  sue  either  a  writ 
de  rationabili  parte,  or  an  assize  of  nuper 
obi  it,  at  their  election.  But  if  the  ancestor 
did  not  die  seized,  then  the  writ  de  ration- 
abili parte  only  lay,  and  not  the  Writ  of 
nuper  obiit.  Fitz.  N.  Br.  19.  But  inas- 
much as  the  writ  de  rationabili  parte  must 
be  directed  to  the  lord  of  whom  the  lands 
are  held,  Fitzh.  N.  Br.  19,  it  would  seem 
that  this  remedy  could  not  be  had  in  Vir- 
ginia :  And  since  the  assize  of  nuper  obiit 
does  not  lie,  unless  the  ancestor  die  seised, 
a  great  defect  of  justice  might  happen  if 
no  other  remedy  could  be  founded  in  that 
case. 

It  is  a  rule  of  law,  that  if  two,  or  more, 
have  a  joint  right  to  a  thing,  they  must 
bring  a  joint  action  for  the  recovery 
thereof,  Co.  Litt.  164,  180;  and  if  two,  or 
more,  who  have  a  joint  right  of  action  have 
not  all  joined  in  an  action  which  may  be 
brought,  the  defendant  may  plead  this 

182  in  abatement.     M  Bac.  Ab.  661.     It  is 
indeed  in  the   power   of   one   or  more 

persons  who  have  a  joint  right  of  action  to 
commence  a  suit  in  the  name  of  all  in  whom 
the  right  is:  but  notwithstanding  a  plea  in 
abatement  would  be  thereby  prevented,  it 
would  still  be  in  the  power  of  any  one  of 
them  by  neglecting  to  appear,  or  refusing 
to  proceed  afterwards  in  the  suit  to  render 
it  fruitless.  Ibid.  To  prevent,  therefore, 
the  inconvenience  and  the  failure  of  jus- 
ice,  which  would  be   if  all   the   other  per- 


sons having  a  joint  right  of  action  should 
be  precluded,  by  the  negligence  or  collusion 
of  one,  from  having  the  effect  of  a  suit, 
the  law  has  provided,  that  if  one  of  the 
persons,  in  whose  name  a  joint  action  is 
commenced,  do  not  appear,  or  do,  after  ap- 
pearance, make  default,  the  other  may  have 
judgment  to  sue  alone;  or  In  other  words, 
judgment  of  severance,  after  which  the 
other  plaintiffs  may  proceed  in  the  suit. 
Ibid.  661.  And  this  proceeding  is  thought 
so  necessary,  that  it  is  said.  If  two  of  font 
jointenants  disseise  the  other  two,  the  two 
who  were  disseised  may  bring  an  assize  in 
the  name  of  the  four,  and  ma3'  have  judg- 
ment of  severance  against  the  two  dis- 
seisors. Bro.  Sum.  &  Sefv.  pi.  17 ;  4  Bac. 
Ab.  662.  And  if  two  or  more  parceners 
have  joined  in'  an  action  for  recovering  the 
estate  of  their  ancestor,  judgment  of  sever- 
ance may  be  prayed,  because  they  could  not 
avoid  joining  in  such  action.  4  Bac.  Ab. 
662.  And  this  judgment  of  severance  may 
be  given  in  an  assize  and  in  all  real  actions ; 
and  also  in  all  mizt  actions.  Ibid.  663. 
And  if  two  parceners  join  in  a  real  action, 
and  one  of  them  die  after  judgment  of 
severance,  the  suit  abates.     10  Co.  134. 

The  inconveniences  of  these  ancient  forms 
of  proceeding  is  obvious.  For  if  all  the 
parties  were  not  named  in  the  writ,  this 
was  good  cause  for  pleading  in  abatement : 
If  all  were  named,  thev  must  be  summoned 
and  severed,  unless  they  had  all  originally 
agreed  to  join  in  bringing  and  prosecuting 
the  suit :  And  after  this  was  done,  if  one  of 
the  parties  should   happen   to  die,  the  suit, 

we  see,  abated. 
183  *To  remedy  these   and   other    num- 

berless inconveniences,  the  writ  of 
ejectment  was  devised;  which,  and  its 
nominal  parties,  as  we  are  told  by  the  unan- 
imous opinion  of  all  the  judges,  are  judi- 
cially to  be  considered  as  the  fictitious  form 
of  an  action  really  brought  by  the  lessor  of 
the  plaintiff  against  the  tenant  in  posses- 
sion ;  invented  under  the  control  and  power 
of  the  court  for  the  advancement  of  justice 
in  many  respects,  and  to  force  the  parties 
to  go  to  trial  upon  the  merits,  without  being 
entangled  in  the  nicety  of  pleadings  on 
either  side.  1  Burr.  668;  3  Black.  Com. 
206.  And  we  are  further  told  that,  although 
a  writ  of  ejectment  is  not  an  adequate 
means  to  try  the  title  of  all  estates,  as 
where  no  entry  can  in  fact  be  made,  (as  in 
the  case  of  an  advowson,  a  rent,  a  common, 
or  other  incorporeal  hereditament;  or  where 
the  entry  of  him  that  hath  right  is  taken 
away  by  descent,  discontinuance,  twenty 
years  dispossession,  or  otherwise,)  yet  it 
is  a  method  of  trying  the  title  to  lands, 
which  is  now  universally  adopted  in  almost 
every  case.  And  that  it  is  founded  on  the 
same  principle  as  the  ancient  writs  of  as- 
size; and  hath  succeeded  to  those  real 
actions,  as  being  infinitely  more  convenient 
for  attaining  the  ends  of  justice.  2  Black. 
Com.  205,  206. 

Now  we  have  seen  that,  of  ^the  ancient 
common  law  remedies,  the  assize  of  mort 
d* ancestor,  and  the  writ  of  rationabili  parte 
are  neither  of  them  adapted  to  the  tenure  of 
lands  in  Virginia;  and  that  the  assize  of 
nuper  obiit  does  not  lie,  unless  the  ancestor 
dies   seized.      And    where    one  coparcener 
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disseises  another,  so  long  as  the  disseisin 
continues,  a  writ  of  partition  does  not  lie. 
So  that  a  great  defect  of  justice  may  hap- 
pen if  the  courts  should  incline,  in  any  de- 
greef  to  narrow  the  beneficial  operation  of 
the  fictitious  proceedings  in  ejectment. 
The  legislature  have  manifested  a  strong 
disposition  to  favour  this  mode  of  proceed- 
ing, by  declaring  that  after  issue  joined, 
in  an  ejectment,  on  the  title  only,  no  ex- 
ception of  form,  or  substance,  shall  be  taken 
to  the  declaration  in  any  court  whatever. 
Virg.  I^aws,  1794,  ch.  74,  sect.  35.  Which 
seems    to   be    intended    to   make  the 

184  *remedy  coextensive   with    the  right, 
however  that  right  may  happen  to  be 

modified. 

A  single  instance  may  shew  what  circuity 
and  perplexity  may  be  avoided  by  a  bene- 
ficial use  of  the  remedy  by  ejectment,  in 
lieu  of  the  old  remed}^  by  assize.  If  two  of 
four  jointenants  disseise  the  other  two,  (as 
before  mentioned,)  the  two  who  are  dis- 
seised may  bring  an  assize  in  the  name  of 
the  four,  and  have  judgment  of  severance 
against  the  two  disseisors;  and  then  may 
proceed  separately  against  them.  All  which 
circuity  and  seeming  absurdity,  (in  that 
the  same  persons  must  be  made  both  plain- 
tiffs and  defendants  in  the  same  suit,)  may 
be  avoided,  I  apprehend,  by  simply  ad- 
mitting that  one  jointenant  may  maintain 
an  ejectment  against  his  fellow,  whether 
the  fictitious  demise  be  laid  to  have  been 
made  jointly  or  severally.  And  the  recov- 
ery in  either  way,  I  presume,  would  not  in 
the  least  affect  the  title  of  the  parties.  For 
the  moment  that  the  plaintiff  was  reinstated 
in  his  possession,  they  would  be  jointenants 
of  the  possession  ap^ain,  as  before  the  dis- 
seisin, ^s  well  as  jointenants  of  the  title. 
Nor  can  I  see  any  good  reason  why  the 
same  beneficial  course  may  not  be  extended 
by  this  means  both  to  coparceners,  and 
tenants  in  common. 

The  rule  of  law,  however,  is,  as  I  before 
stated  it,  that  where  two  or  more  have  a 
joint  right,  they  must  join  in  the  action 
for  the  recovery  thereof.  But  although  this 
is  regularly  true,  yet  if  they  do  not  all 
join,  I  conceive  it  ought  to  be  pleaded  in 
abatement.  4  Bac.  Ab.  661,  and  the  author- 
ities there  cited.  And  the  case  of  Child  v. 
Sands,  in  error,  is  a  very  strong  case  to 
shew,  that  if  it  be  not  so  pleaded,  although 
it  be  afterwards  specially  found  in  the  ver- 
dict, it  shall  not  be  error.  In  that  case, 
the  plaintiff  Sands,  declared  that  he  was 
owner  of  a  ship  laden  with  divers  goods, 
wherein  he  had  a  fifth  part  to  his  own 
share:  and  that  the  defendant  caused  her 
to  be  arrested  in  the  court  of  admiralty, 
&c. :  upon  not  guilty  pleaded,  there  was 
a  verdict  and  judgment  for  the  plaintiff 
in  the  court  of  common  pleas;  and  now, 
upon  a  writ  of  error  brought,  it  was 

185  adjudged    that   *all  five    proprietors, 
being  joint  owners,  should  have  been 

joined  in  this  action ;  but  this  being  not 
pleaded  in  abatement,  as  it  should  have 
been,  all  is  now  well.  For  though  it  ap- 
pesLTs  by  the  declaration,  that  there  were 
four  others  jointenants  of  these  goods,  with 
the  plaintiff,  yet  it  does  not  appear  but  they 
are  dead ;  and  then  Sands  alone,  is  entitled 
to  the  action:  and  wherever  join  tenancy  is 


pleaded  in  abatement,  the  life  of  the  other 
jointenant  is  averred  in  the  plea;  otherwise 
the  plea  is  ill,  for  which  1  Saund.  29,  is 
cited.  Sec  1  Salk.  32.  And  the  reporter 
adds  a  note,  whether  they  were  jointenants 
or  tenants  in  common,  either  way  the  action 
survived:  and  the  judgment  was  affirmed. 
Now  in  the  present  case,  it  is  not  found 
that  the  sisters  and  other  relations  of 
Robert  Read,  who  are  mentioned  in  the 
verdict,  were  alive  at  the  time  of  the  death 
of  Robert  Read,  and  there  is  as  much  reason 
to  presume  that  they  may  have  been  dead, 
or  were  dead  at  the  time  of  the  suit  brought, 
as  that  the  jointenants  of  the  goods  in 
the  case  of  Sands  and  Child  were  dead :  nor 
is  it  found,  that,  if  living,  they  were  born 
before  the  separation  of  the  two  countries; 
nor  does  it  appear,  by  the  verdict,  but  that 
they  may  have  received  some  advancement 
from  Robert  in  his  lifetime,  with  which 
they  were  content;  and  therefore  would  not 
put  their  part  into  hotchpot,  and  join  in 
the  action.  So  that  it  does  not  appear, 
from  this  verdict,  whether  they  ought  to 
have  joined  in  the  action,  or  not:  and  the 
court  will  not  intend  that  they  ought  to 
have  done  so,  after  a  verdict,  as  in  the  case 
of  Sands  and  Child. 

But  it  will  be  answered,  that,  in  that 
case,  the  defendant  had  it  in  his  power  to 
have  pleaded,  that  there  were  others  who 
ought  to  have  been  joined  in  the  action,  in 
abatement;  but  that  no  plea  in  abatement 
can  be  admitted  in  ejectment ;  and  there- 
fore that  whatever  would  be  a  good  plea  in 
abatement  may  be  taken  advantage  of  after 
the  verdict,  if  the  matter  appear  upon  the 
face  of  the  verdict. 

This  objection  is  certainly  very  plausible : 
But  if  permitted  to  prevail,  I  incline  to 
believe  that  the  beneficial  effects 
186  *of  the  proceeding  by  ejectment,  will 
be  greatly  narrowed.  Many  reasons 
occur  why  it  ought  not  to  prevail.  Until 
partition  he  made  between  parceners, 
jointenants  and  tenants  in  common,  each 
parcener,  &c.  has,  I  conceive,  a  right  of 
entry  into  the  whole  of  the  lands,  descended, 
or  held  in  jointenancy,  or  in  common ;  and 
not  merely  a  right  to  enter  into  his  propor- 
tionable part  only;  and  his  entry  and  pos- 
session (except  in  case  of  an  actual  ouster, 
disseisin,  or  deforcement),  shall  enure  as 
the  entry  and  possession  of  the  whole  that 
have  title  with  him.  Why  then  may  he 
not  recover  possession  of  the  whole,  as  well 
as  enter  upon  the  whole?  In  the  case  of 
coparceners,  this  seems  to  be  more  reason- 
able in  this  country,  because  our  law  has 
extended  the  right  of  inheritance  in  par- 
cenary to  so  many  persons,  that  many 
times  all  those  who  are  entitled  to  partition 
may  not  be  known ;  and  if  pendente  lite  one 
of  the  parceners  named  in  the  suit  should 
die,  and  his  share  descend  to  several  others, 
it  will  be  impossible  for  parceners  in  case 
of  deforcement,  or  disseisin,  ever  to  recover 
possession  of  their  ancestor's  lands,  if  the 
writ  must  abate  whenever  such  an  event 
happens,  and  a  new  suit  be  brought;  lest 
it  should  appear  by  the  verdict  that  there 
were  others  who  ought  to  join  in  the  action. 
If  two  parceners  join  in  a  real  action,  and 
one  of  them  die  after  judgment  of  sever- 
ance, the  action  abates.     10  Co.  134.     And 
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the  reason  given  is,  that  the  survivor,  who 
upon  the  death  of  the  other  became  entitled 
to  the  whole,  may  have  an  original  writ  to 
recover  the  whole;  and  this  notwithstand- 
ing the  alteration  happened  by  the  act  of 
God ;  because  the  law  will  not  suffer  a  party 
to  recover  under  an  original  writ,  the  words 
of  which  are  false,  or  unfit  for  his  case. 
10  Co.  134 ;  4  Bac.  Ab.  665.  On  the  other 
hand,  it  would  seem  that  no  inconvenience 
can  arise  from  one  or  more  coparceners  re- 
covering the  whole  of  their  ancestor's 
estate  to  them  descended  against  an  abator, 
althougl)  there  be  other  coparceners  with 
them,  who  do  not  join  in  the  action.  For 
whenever  one  or  more  have  recovered,  as  I 
have    before    said,   the   possession  of 

187  those  who  have  thus  ^^recovered  alone 
(except    in    the    case    of    an    actual 

ouster)  gives  possession  to  all  the  others. 
Hob.  120;  Jenk.  Cent.  42.  And  this  is 
further  proved  by  Co.  Litt.  164,  a. ;  where 
it  is  said,  If  the  issues  of  two  coparceners 
which  are  in  by  several  descents  be  dis- 
seised, they  shall  join  in  an  assize;  but, 
in  the  same  case,  if  the  two  daughters  had 
been  actually  seised,  and  had  been  dis- 
seised, after  their  deaths  the  issue  shall  not 
join;  because  several  rights  descended  to 
them  from  several  ancestors ;  and  yet,  when 
they  have  severally  recovered,  they  are  co- 
parceners. And  it  is  worthy  of  observation, 
says  sir  Eklward  Coke,  that  where  jointen- 
ants,  or  coparceners,  have  one  and  the  same 
remedy,  if  the  one  enter,  the  other  shall 
also  enter.  As  if  two  jointenants,  or  co- 
parceners, join  in  a  real  action,  where  their 
entry  is  not  lawful,  and  the  one  is  sum- 
moned and  served,  and  the  other  pursueth 
and  recovereth  a  moiety,  the  other  jointen- 
ant  or  coparcener  shall  enter,  and  take  the 
profits  with  her,  because  their  remedies 
were  one  and  the  ^ame;  and  even  if  their 
remedies  were  several,  when  both  have  re- 
covered they  are  coparceners  again.  Co. 
Litt.  364,  a.  b.,  188,  a.  164,  a.  It  seems, 
therefore,  much  more  reasonable  that  al- 
though all  the  parceners  do  not  join,  they 
should  recover  the  whole  of  the  lands  de- 
scended against  an  abator,  than  that  the 
abator  should  have  judgment  against  them, 
if  it  should  appear  by  the  verdict,  that  there 
are  some  who  have  not  joined  in  the  action, 
who  might  have  joined  if  they  would. 
Since  the  possession  of  those  who  recover 
will  be,  in  law,  the  possession  of  all  who 
have  right  to  hold  the  lands  with  them; 
and  they  may  make  partition  between  them 
without  the  trouble  of  another  suit  against 
the  abator,  for  the  proportion  of  those  who 
do  not  join  in  the  action. 

I  will  here  mention  another  question 
which  occurred  to  my  mind  in  this  case. 
The  defendant  is  found  to  be  the  wife  of 
the  deceased  Robert  Read ;  and,  at  first,  I 
doubted,  whether  the  plaintiffs  could  recover 
more  than  two  thirds  of  the  premises,  she 
being  entitled  to  dower  therein.  But  I  find 
it    said    in  5    Co.    30,    b..    That  if  a 

188  woman  who  hath  title  *of  dower  dis- 
seise the  tenant  of  the  land,  she  can- 
not endow  herself  by  retainer.  Therefore 
in  case  the  plaintiffs  should  be  entitled  to 
judgment  in  their  favour,  it  should  seem 
the    judgment   must  be  for  the  whole;  and 


she  may  afterwards  bring  her  writ  of  dower 
unde  nihil  habet,  for  her  dower  therein. 

But  notwithstanding  all  that  I  have  said 
upon  this  second  point,  upon  which  I  do 
not  mean  to  give  an  opinion  at  present*  I 
am  satisfied  that,  upon  this  verdict,  there 
cannot  be  a  judgment  in  favour  of  the 
plaintiffs.  The  title  to  the  half  acre  of 
land  in  Staunton  is  admitted  to  be  sufiB- 
ciently  found.  The  title  to  the  300  acres 
conveyed  by  Beverley  to  Miller;  by  Miller 
to  Christian ;  by  Christian  to  Fleming,  and 
by  Fleming  to  Read,  is  also,  I  presume, 
sufficiently  found  to  enable  the  parties  to 
maintain  ian  ejectment.  But  the  demise  is 
laid  for  749  acres  of  land;  of  which  449 
acres  were  sold  by  Robert  Beverley  (whose 
title  is  not  traced)  to  W.  Fleming,  in  1765, 
who  sold  to  Read,  who  died  in  1787 ;  and, 
upon  his  death,  the  defendant  entered  into 
the  possession  of  the  whole  lands,  claiming 
the  same,  I  presume,  as  his  next  heir,  al- 
though she  now  sets  up  a  title  under  the 
commonwealth.  If  the  five  years  and  a 
half,  excepted  out  of  the  operation  of  the 
act  of  limitations  during  the  war,  be  de- 
ducted from  this  period,  there  will  not  more 
than  seventeen  years  remain ;  which  is  not 
enough  to  authorize  the  plaintiffs  to  main- 
tain an  ejectment  upon  the  possession  only 
of  their  ancestor  under  whom  they  claim. 
But  the  verdict  finds  for  the  plaintiffs  their 
term  yet  to  come  in  the  whole  of  the  prem- 
ises laid  in  the  declaration,  if  the  law  (upon 
the  whole  matter  found  in  the  verdict  as  I 
understand  it)  be  for  them.  Now,  upon  this 
point,  it  does  not  appear  whether  the  law, 
as  to  these  449  acres,  be  for  them,  or 
against  them.  For  if  Beverley  were  a  dis- 
seisor, and  immediately,  upon  the  disseisin, 
had  conveyed  the  lands  to  Fleming,  who 
conveyed  to  Read,  the  law  would  not  be  for 
the  plaintiffs  as  to.  this  land.  But  if  Bev- 
erley's title  were  a  legal  title,  and  his  pos- 
session a  legal  possession,  then  the 
189  law  would  be  for  them.  *And  since 
the  verdict  makes  no  distinction  as 
to  these  lands  and  the  others,  and  the  judg- 
ment must  follow  the  verdict,  that  being 
uncertain,  no  judgment  can  be  given  there- 
upon, but  a  venire  facias  de  novo  must,  I 
conceive,  be  awarded  for  that  cause. 

I  am  therefore  of  opinion,  that  the  judg- 
ment should  be  reversed;  the  verdict  set 
aside ;  and  a  venire  facias  de  novo  awarded. 

ROANE*  Judge.  The  principal  question 
arising  out  of  this  special  verdict  is. 
Whether  the  lessors  of  the  plaintiff,  who 
were  born  in  Ireland,  prior  to  the  year  1770, 
and  who  did  not  become  citizens  of  this 
commonwealth,  until  after  the  descent  of 
the  lands  in  question,  were,  at  the  time  of 
such  descent,  disabled  to  take  and  hold  lands 
within  this  commonwealth,  and  to  bring 
any  real  or  personal  action  concerning 
them.  Such  being  the  disabilities  under 
which  an  alien  labours  by  the  common  law, 
the  question  may  be  more  succinctly  stated 
to  be,  whether,  in  respect  of  the  lands  in 
question,  the  plaintiffs  are  to  be  regarded 
as  aliens,  or  not. 

I  will  consider  this  question : 

1st.  In  relation  to  the  doctrines  of  the 
common  law  of  England,  as  handed  down 
to   us   in    the  reports  and  treatises  on  the 
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subject,  with  no  other  variation  than  what 
arises  from  the  erection  of  a  new  govern- 
ment in  Virginia,  in  1776. 

2dly.  I  will  enquire  how  far  those  doc- 
trines are  controlled  or  affected  by  the  prin- 
ciples of  the  revolution,  and  the  provisions 
of  our  constitutional  and  legislative  acts; 
and 

3dly.  Whether  any,  and  what,  effects  have 
been  produced  on  this  question,  by  the 
treaty  of  peace  of  1783?  The  treaty  of  1794, 
is  entirely  out  of  the  question,  as  being 
subsequent  to  the  commencement  of  the 
plaintiff's  action. 

Under  the  first  view,  I  will  remark,  that 
the  terms  '^ alien"  and  **alien  born,'*  are 
used  synonymously  in  the  English  law 
books;  for  it  being  an  established  principle 
of  the  English  law,  that  a  subject  born  can 
never  shake  off  his  natural  allegiance,  1  Bl. 
369;  1  Rep.  25,  a.,  it  follows  that  none 
are  there  considered  aliens,  but  those  who 
are  bom  so. 

190  *The    terms    ** alien"    and    ** alien 
bom,"  and  ** subject"   or   **citi2en," 

are  in  their  nature  relative:  and  to  what 
else  can  they  have  relation ;  what  else  is 
their  correlative,  but  the  sovereignty  or 
government  where  the  discussion  is? 

The  question  then,  in  this  case  is,  more 
particularly,  whether  or  not  the  plaintiffs 
were,  at  the  time  of  the  descent  cast, 
aliens,  in  respect  of  the  commonwealth  of 
Virginia? 

This  idea  is  entirely  borne  out  by  the 
English  cases  themselves.  In  Calvin's  case, 
7  Rep.  1,  the  question  was,  **  whether  the 
plaintiff,  who  was  born  in  Scotland  after 
the  descent  of  the  English  crown  to  James 
I.  was  an  alien  born,  and,  consequently, 
disabled  to  hold  any  real  or  personal  action 
for  lands  within  the  realm  of  England?" 
Ibid.  2,  a.  But  in  the  same  case  it  was 
adjudged,  that  ^^  whosoever  is  an  alien  born 
is  so  accounted  by  law  in  respect  of  the 
king:"  Ibid.  25,  a.  The  question,  there- 
fore, in  Calvin's  case  was,  more  particu- 
larly, whether  he  were  an  alien  born,  or 
not,  in  respect  of  the  king  of  England? 

Am  I  not  therefore  correct  in  saying, 
that  the  present  question  is,  whether  the 
plaintiffs  were  aliens  or  not,  in  respect  of 
the  commonwealth  of  Virginia? 

An  idea  has  sometimes  been  urged,  that 
all  those  who  are  born  subjects  of  the  same 
common  allegiance,  can  never  be  considered 
as  aliens  in  relation  to  each  other.  See 
Wythe's  Rep.  case  of  Farley  v.  Farley.  I 
admit  the  truth  of  this  position  in  every 
case  where  the  plaintiff  can  shew  himself 
to  be  no  alien  to  the  sovereign  where  he 
sues.  I  deny  the  truth  of  it,  in  every  other 
case:  in  other  words,  the  relation  which 
existed  between  the  two  individuals  is 
wholly  an  immaterial  and  foreign  enquiry. 
I  bottom  this  position  upon  Calvin's  case 
itself.  I  have  already  said,  from  that  case, 
that  an  alien  born  is  so  accounted,  *4n  re- 
spect of  the  king,"  and  I  will  now  add  from 
the  same  case,  *Hhat  this  appeareth  by  the 
pleading  so  often  before  remembered,  that 
he  must  be  extra  ligeantiam  domini  regis, 
without  any  mention  made  of  the  subject." 
7  Rep.  25,  a.  I  might  further  add,  from 
the    said   case,    that  ^^nec  caelum  nee 

191  solum,  sed  ligeantia  *et  obedientia," 


make  the  *^ subject."  Ibid.  6.  If  alle- 
giance gives  the  criterion,  must  we  not 
unavoidably  have  reference  to  the  govern- 
ment, and  decide  whether  or  not  this  al- 
legiance exists?  Under  the  position  now 
controverted,  the  universal  plea  in  cases  of 
alienage  would  be  wholly  improper;  (and 
well  established  pleadings  are  good  evidence 
of  the  law;)  the  enquiry  would  be  called 
off,  from  the  question  of  allegiance  or  not, 
to  the  question  of  a  common  birth  between 
the  ancestor  and  heir,  and  this  absurd  con- 
sequence would  follow  that  a  recovery  might 
be  had,  in  any  country,  by  persons  bom  in 
any  other  country  and  not  naturalized  in  it, 
the  plaintiff  making  out  his  case,  in  this 
latter  respect ;  the  same  person  might  also 
sustain  one  action,  and  fail  in  another,  in 
the  same  country,  and  at  the  same  time, 
according  as  the  person  under  whom  he 
claims  might,  or  might  not,  have  been 
born  under  a  common  allegiance  with  him  ! ! 

In  Calvin's  case,  (which  I  principally 
resort  to  because  it  contains  the  whole  doc- 
trine upon  this  subject,)  a  definition  is 
given  of  an  alien;  and  it  is,  ^*that  he  is  a 
subject  that  is  born  out  of  the  allegiance  of 
the  king,  and  under  the  legiance  of  an- 
other." 7  Rep.  16,  a.  This  definition  pre- 
sents to  us  the  only  criterion  whereby  to 
discern  who  an  alien  born  is;  I  say  an 
alien  born,  because  in  this  country  a  citi- 
zen born  may  become  an  alien  by  expatria- 
tion ;  and,  even  in  England,  a  subject  born 
may  become  an  alien,  by  the  act  of  the 
government,  though  not  by  his  own  act. 

Much  indeed  is  said,  in  Calvin's  case, 
about  the  **time  of  the  birth  being  the 
essenceof  a  subject  born,"  &c.  Ibid.  18,  b., 
but  it  is  evident  that  the  time  of  the  birth 
is  no  further  material,  than  as  explanatory 
of  the  principal  question,  viz.  whether  born 
within  the  allegiance  of  the  king,  or  not  ? 
This  principal  question,  therefore,  may  be 
regarded  as  the  sole  one  upon  the  subject. 
It  is  further  said,  in  that  case,  that 
'* natural  legitimation  respecteth  actual 
obedience  to  the  sovereign  at  the  time  of 
the  birth,"  7  Rep.  27,  a.,  but  this  is  still 
also  referring  to  the  same  standard. 
192  It  is  here  *to  be  remarked,  that  the 
object  in  Calvin's  case  was,  to  dis- 
criminate between  a  Scotch  antenatus  and 
postnatus,  in  respect  of  a  legitimation  in 
England ;  the  time  of  the  birth  was,  there- 
fore, a  very  material  ingredient  of  the 
principal  question,  and  may  be  regarded  as 
the  turning  point  on  which  that  question 
depended :  it  is  no  wonder,  therefore,  that, 
in  a  very  long  report,  and  one  containing 
an  abundance  of  extrajudicial  matter,  the 
same  idea  may  be  exhibited  perhaps  in 
different  points  of  view,  and  be  sometimes 
so  indistinctly  expressed,  as  to  cause  some 
em  barrassmen  t . 

In  the  same  case  it  is  adjudged,  *4hat  the 
usual  and  right  pleading  of  an  alien  born 
doth  truly  and  lively  express  and  describe 
what  he  is,  and  that  this  pleading  is  both  ex- 
clusive and  inclusive,  viz.  extra  ligeantiam 
domini  regis,  et  infra  ligeantiam  alterius 
regis."  7  Rep.  16,  b.  I  can  find  no  prin- 
ciple of  the  common  law  which  will  exempt 
a  person  against  whom  the  above  plea  will 
truly  apply,  from  being  considered  as  an 
alien  born ;  I  say  of  the  common   law,    be- 
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cause  by  the  Eaglish  statute  of  29  Car.  II. 
c.  6,  an  exception  is  made  to  this  rule  in  a 
particular  case,  1  Bl.  372,  and  periiaps  there 
may  be  other  statutory  exceptions.  I  hold 
it,  therefore,  to  be  a  universal  proposition, 
that,  by  the  principles  of  the  English  law, 
no  man  can  sustain  a  real  action,  unless  he 
either  shews  that  this  plea  is  not  true  with 
regard  to  him;  or  that,  being  true,  he 
forms  an  exception  to  it,  by  virtue  of  some 
statutory  provision,  or  by  having,  subse- 
quently, to  his  birth  and  before  the  accru- 
ing of  the  action,  become  legitimated  in  the 
country  where  the  action  is  instituted;  or, 
unless  his  title  to  the  land  is  preserved  to 
him  by  treaty  or  otherwise,  and  the  right 
of  suing  is  preserved  by  necessary  conse- 
quence. 

Some  supposed  exceptions  have  been  con- 
fidently stated  from  the  English  books,  but 
I  flatter  myself  I  shall  be  able  to  shew  that 
they  all  fall  strictly  within  my  position.  I 
will  now  proceed  to  examine  them. 

And,  first,  great  stress  has  been  placed, 
on  behalf  of  the  plain tifiPs,  on  a  resolution 
in  Calvin's  case.  7  Rep.  27,  a. 
193  *The  resolution  is  as  follows,  viz. 
''And,  as  to  the  fourth,  it  is  less  than 
a  dream  of  a  shadow,  or  a  shadow  of  a  dream ; 
for,  as  it  hath  been  often  said,  natural 
legitimation  respecteth  actual  obedience  to 
the  sovereign  at  the  time  of  the  birth ;  for 
as  the  antenati  remain  aliens  as  to  the 
crown  of  England,  because  they  were  born 
when  there  were  several  kings  of  the  sev- 
eral kingdoms,  and  the  uniting  of  the  king- 
doms by  descent  subsequent  cannot  make 
him  a  subject  to  that  crown  to  which  he 
was  an  alien  at  the  time  of  his  birth ;  so 
albeit  the  kingdoms  (which  Almighty  God 
divert,  &c.)  should  by  descent  be  divided 
and  fi:overned  by  several  kings,  yet  it  was 
resolved  that  all  those  who  were  born  ut^der 
one  natural  obedience  while  the  realms 
were  united  under  one  sovereign,  should 
remain  natural  born  subjects  and  no  aliens; 
for  that  naturalization  due  and  vested  by 
birthright  cannot  by  any  separation  of  the 
crowns  be  afterwards  taken  away,  nor  he 
that  was  by  judgment  of  law  a.  natural  sub- 
ject at  the  time  of  his  birth,  become  an 
alien  by  such  matter  ex  post  facto;  and  in 
that  case,  upon  such  an  accident,  our  post- 
natus  may  be  ad  fidem  utriusque  regis,  as 
Bractou  saith  in  the  before  remembered 
place,  fol.  477— sicut,'*  &c. 

An  objection  had  been  made  in  that  case 
by  the  defendant,  '*that  if  postnati  were 
legitimated  in  England,  what  inconvenience 
and  confusion  would  follow,  if  the  royal 
issue  should  fail,  whereby  the  kingdoms 
might  again  be  divided.''  7  Rep.  26,  a. 
The  judges,  taking  up  this  supposed  case, 
gave  the  answer  to  it  which  is  above  quoted. 
The  objection  having  reference  to  a  sup- 
posed inconvenience  in  England,  the  an- 
swer to  it  must  be  considered  under  the 
same  restriction.  The  judges  are  here  of 
opinion  that,  in  case  of  a  dismemberment 
of  the  two  kingdoms,  and  being  governed 
by  several  kings,  the  postnatus  would  still 
remain  legitimated  in  England.  This  sup- 
posed case,  however,  differs  from  the  case 
before  us  in  the  following  particulars:  1st. 
The  Scotch  postnatus,  in  that  case,  was  born 
under  the  allegiance  of  the   king    of    Eng- 


land.    2dly.     This  allegiance  being,  by  the 
English  decisions,   perpetual,  contin- 

194  ues,  *(as  the  king  of  England  contin- 
ues,) notwithstanding   the   postnatus 

may  have  fallen  under  a  different  power. 
3dly.  And  consequently,  he  may  truly  be 
said  to  be,  in  the  language  of  the  case,  ad 
fidem,  with  respect  to  the  king  of  England. 
And  4thly.  The  general  plea  before  stated 
will  not  exclude  this  postnatus ;  for  it  can- 
not be  said  of  him  that  he  was  born  with- 
out the  allegiance  of  the  king  of  England. 
But,  in  the  case  before  us,  1st.  The  plain- 
tiffs were  not  born  under  the  allegiance 
of  this  commonwealth,  nor  had  contracted 
such  allegiance  at  the  time  of  the  descent 
in  question.  2dly.  There  was,  conse- 
quently, no  existing  allegiance  due  from 
them  to  it,  even  on  the  English  principles; 
nor  could  they  be  truly  said  to  be  ad 
fidem  with  respect  to  it.  And  3dly.  The 
general  plea  before  stated  would  truly  have 
applied  to  them,  in  both  its  members. 

The  above  resolution,  it  is  also  contended, 
will  go  to  sustain  a  claim,  e  converso,  viz. 
by  an  English  postnatus  in  Scotland,  sup- 
posing the  same  common  law  to  exist  there, 
after  the  supposed  dismemberment;  and 
this  view  of  the  case,  it  is  argued,  has  a 
strong  analogy  to  the  case  before  ua.  I 
have  already  said  that  this  resolution  should 
be  considered  with  reference  to  England 
only:  in  relation  to  a  discussion  in  Scot- 
land, it  was  no  case  before  the  court;  it 
was  wholly  extrajudicial:  but  upon  princi- 
ple, I  cannot  see  a  difference.  The  English 
postnatus  was  as  much  born  under  the  al- 
legiance of  the  king  of  Scotland,  as  the 
Scotchman  was  under  that  of  the  king  of 
England.  The  kingdom  of  Scotland  was 
(before  the  act  of  union)  wholly  independent 
of  that  of  England,  and  James's  character 
of  king  of  Scotland  was  not  merged  in  that 
of  king  of  EXngland ;  after  the  supposed 
separation,  a  king  of  Scotland  would  still 
exist;  there  would  be  a  continuation  of 
the  same  government,  and  the  allegiance 
due  to  the  king  of  Scotland  at  the  time  of 
the  birth,  (before  the  separation,)  would 
continue  to  that  king  after  that  event.  It 
might  truly  be  said  of  the  English  post- 
natus, suing  in  Scotland,  that  he  was  born 
under  the  allegiance  of  the  king  of 
Scotland,    and    was    ad    fidem    with 

195  ^respect  to  him :  and  the  general  plea 
before  stated  would  not  truly  apply  to 

him.  The  effect  of  this  supposed  dismem- 
berment, therefore,  would  not  be  to  destroy 
the  tie  of  allegiance,  by  destroying  the 
correlative  of  the  subject,  by  establishing 
a  different  government  on  the  ruins  of  that 
government  to  which  the  allegiance  was 
due;  but  to  transfer  and  continue  to  the 
persons  of  two  kings  that  allegiance  which 
before  was  due  to  one.  I  shall  presently 
attempt  to  shew  that,  under  the  doctrines 
of  those  times,  (as  derived  from  a  feudal 
origin,)  it  was  no  novelty  for  a  subject  to 
owe  allegiance  to  two  or  more  sovereigns. 
In  this  supposed  case,  therefore,  quacunque 
via,  there  would  be,  according  to  the  Eng- 
lish decisions,  an  existing  allegiance  due 
to  the  king,  in  either  country,  which  would 
capacitate  the  plaintiff  to  sustain  the  action. 
The  supposed  case  of  a  dismemberment, 
therefore,    (entirely   extrajudicial    and  hy- 
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pothetical  as  it  is,)  only  proceeds  upon  the 
idea  of  a  separation  of  the  crowns,  of  a 
descent  to  several  kings :  it  does  not  put  the 
case  of  a  destruction  of  the  kingly  govern- 
ment. It  goes  upon  the  idea  of  a  continua- 
tion of  the  same  government,  though 
under  different  kings,  and  a  consequent 
continuation  of  the  original  allegiance :  it  is 
entirely  different,  therefore,  from  the  case 
of  the  destruction  of  the  tie  of  allegiance, 
by  the  erection  of  a  new  and  different  gov- 
ernment upon  the  ruins  of  the  old.  Every 
position  to  be  found  in  the  English  cases  of 
this  ae^a,  proceeds,  at  most,  upon  the 
former  idea.  The  right  of  revolution,  and 
erecting  a  new  government,  was  not  an  ad- 
mitted doctrine  of  the  day ;  it  was  incom- 
patible with  the  jure  divino  ideas  which 
then  prevailed.  May  we  not,  then,  say  with 
confidence,  that  the  case  now  before  us, 
had  never  entered  the  minds  of  the  Eng- 
lish judges?  And  that  their  decision,  even 
where  general,  shall  not  be  applied  to  a 
case,  in  which  the  grounds  and  reasons  of 
their  actual  decision  fail  us,  and  which 
those  judges  most  certainly  never  contem- 
plated? 
196  *These  same  ideas  must   be    borne 

in  mind,  while  we  examine  a  quota- 
tion from  Bracton,  427,  which  is  also  much 
relied  on,  on  the  part  of  the  plaintiffs. 
That  quotation  says,  ''there  are  some 
Frenchmen  in  France  ad  fidem  utri usque 
regis,  and  always  were  so  both  before  and 
since  the  loss  of  Normandy,  and  who  plead 
here  and  there  because  ad  fidem  utriusque 
regis."     7  Co.  27,  b. 

The  Frenchmen  here  alluded  to  were 
Normans,  born  under  the  allegiance  of  the 
king  of  England,  whilst  he  had  possession 
of  Normandy.  It  is  here  to  be  remarked, 
that  the  loss  of  Normandy,  which  Bracton 
speaks  of,  happened  in  the  reign  of  king 
John,  and  in  the  year  1205,  2  Hume,  55, 
and  that  Bracton  wrote  in  the  reign  of 
Henry  III.  7  Co.  20,  b. ;  which  reign  began 
in  the  year  1216:  so  that  this  quotation  evi- 
dently means  those  Normans  born  whilst 
Normandy  was  subject  to  England,  very 
many  of  whom  may  be  reasonably  supposed 
to  have  been  yet  alive  when  Bracton  wrote. 
Because  they  were  born  under  the  allegiance 
of  the  king  of  England  they  remained  legit- 
imated in  England,  by  the  English  doc- 
trines, even  after  the  loss  of  Normandy,  and 
were  still  considered  as  ad  iidem  with  re- 
spect to  the  king  of  England:  but  they 
were  also  born  under  the  allegiance  of  the 
king  of  France.  Normandy  was  a  fief 
hoiden  under  him:  the  king  of  England 
was,  in  respect  of  it,  a  vassal,  and  the  king 
of  France,  his  liegt  lord ;  and  there  are 
many  instances  to  be  found  in  the  history 
of  both  nations,  of  the  kings  of  England 
doing  homage  to  the  French  kings,  in  re- 
spect to  their  possessions  hoiden  upon  the 
continent.  By  the  feudal  law,  ''allegiance, 
properly  speaking,  is  due  to  the  lord  para- 
mount or  sovereign.*'  1  Bl.  Com.  367. 
Under  this  idea,  therefore,  those  Normans 
owed  allegiance  emphatically  to  the  French 
king;  and  in  consequence  of  this  allegiance 
it  was,  that  they  were,  by  the  principles  of 
the  common  law,  permitted  to  sue  in  France. 
In  illustration  of  this  position  we  find  it 
resolved  in   Calvin's  case,  "that  those  who 


were  born  in  Wales,  before  12  Ed.  I.  whilst 
it  was  a  distinct  kingdom,  were  natu- 

197  ral  born    subjects,    (as  to  *England,) 
because  hoiden  of  England,  or  within 

the  fee  of  the  king  of  England.  7  Co.  22, 
b.  These  Welchmen,  therefore,  might  as 
well  as  the  Normans,  sue  in  both  countries ; 
and  for  the  same  reason,  viz.  because,  and 
only  because,  they  owed  allegiance  to  both 
sovereigns. 

Whilst  I  am  upon  this  subject  of  alle- 
giance, I  will  beg  to  refer  to  1  Hale's  Pleas 
of  the  Crown,  58,  et  seq.  who  fully  and 
elaborately  proves,  that  there  might  be, 
and  really  were,  in  many  instances,  several 
allegiances  due  from  a  subject  to  several 
sovereigns.  Thus,  in  p.  66,  he  tells  us, 
that  when  Hen.  II.  made  his  eldest  son 
king  of  England,  in  his  lifetime,  so  that 
there  was  rex  pater  and  rex  filius,  and  when 
William,  king  of  Scotland,  had,  at  the  same 
time,  done  homage  to  Henry  the  son,  for 
his  kingdom,  saving  the  faith  due  to  Henry 
the  father,  these  several  kings,  though  sub- 
ordinate in  respect  of  each  other,  were  sov- 
ereign in  respect  of  their  subjects ;  and  the 
subjects  of  Scotland  owed  an  allegiance  to 
their  king,  saving  their  faith  to  the  kings 
of  England,  father  and  son,  and  an  alle- 
giance to  Henry  the  son,  saving  their  faith 
due  to  Henry  the  father.  1  Hale's  P.  C. 
66.  It  follows  that  these  Normans,  referred 
to  by  Bracton,  owed  at  their  birth  an  al- 
legiance to  both  kings,  (viz.  of  England 
and  France,)  and  this  allegiance  continu- 
ing during  their  lives,  upon  the  principles 
of  the  English  law,  they  could  always  be 
said  to  be,  in  the  language  of  the  case,  ad 
fidem  utriusque  regis.  Blackstone,  in  con- 
firmation of  this  position  of  owing  several 
allegiances,  admits  that  a  natural  born  sub- 
ject of  one  prince  may,  even  by  his  own  act, 
subject  himself  to  another,  though  he  may 
thereby  bring  himself  into  straits  and  diffi- 
culties. 1  Tucker's  Bl.  part  2d,  p.  370. 
Without  enquiring  into  those  difficulties, 
or  differing  the  case  of  two  several  alle- 
giances produced  by  the  act  of  the  party  him- 
self, this  quotation  is  decisive  to  shew  that, 
under  the  English  doctrines,  a  natural  born 
subject  may  owe  allegiance  to  more  sover- 
eigns than  one,  even  since  the  destruction 
of  the  feudal  system. 

198  *Am  I  not  correct,  therefore,  in  ac- 
counting for  all  these  supposed  excep- 
tions, by  shewing  that,  in  every  instance, 
there  was  an  existing  allegiance  due  from 
the  party  suing,  to  the  respective  sover- 
eigns? 

I  have  said,  and  I  repeat,  that  no  position 
by  any  of  the  English  judges  was  predicated 
upon  the  idea  of  the  erection  of  a  new  and 
different  government.  If  there  be  any  such, 
let  it  be  produced.  Are  we  not  then  to 
consider  ours  as  a  new  case,  not  contem- 
plated, nor  provided  for,  by  the  English 
decisions?  The  reign  of  James  I.  was  not 
an  aera  when  the  judges  were  independent 
enough  to  have  dared,  or  would  have  been 
permitted  (see  11  Co.  Rep.  passim,  to  prove 
this),  to  argue  upon  the  supposition  of  a 
destruction  of  the  kingly  government. 
That  loyal  and  devout  spirit  which  caused 
the  judges  in  Calvin's  case,  (27,  a.)  so 
much  to  deprecate  a  descent  of  the  kingdom 
to    several   kings,    t'^at  slavish  devotion  of 
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the  judges  to  the  will  of  king  James,  which, 
in  relation  even  to  this  very  case  of  Calvin, 
Hume  remarks  with  censure,  in  more  pas- 
sages than  one  of  his  history,  (see  Hume's 
Hist.  vol.  5,  p.  554,  and  vol.  6,  p.  169.  See 
also  in  4  Cranch,  210,  other  authorities  cited 
to  shake  the  decision  in  Calvin's  case,) 
while  it  goes  far  to  destroy  the  authority  of 
the  decision,  would  not  have  permitted 
them,  for  a  moment,  to  contemplate  the 
idea  of  the  erection  of  a  popular  govern- 
ment upon  the  ruins  of  a  throne,  deemed, 
in  the  mania  of  the  times,  to  have  been 
held  by  divine  authority. 

In  the  total  absence,  therefore,  of  a  case 
of  this  kind,  either  actual  or  contemplated, 
in  the  English  authorities,  we  must  reason 
only  from  analogy. 

It  is  held  in  Cowp.  Rep.  p.  208,  *<lst. 
That  a  country  conquered  by  the  British 
arms  becomes  a  dominion  of  the  king  in 
right  of  his  crown,"  &c.  and,  2dly,  **That 
the  conquered  inhabitants  once  received 
under  the  king's  protection  become  sub- 
jects, and  are  universally  to  be  considered 
in  that  light,  and  not  as  enemies  or  aliens ;" 
and  in  1  Bl.  Com.  103,  the  reason  of  this 
privilege  is  given;  it  is,  **that  in 
199  *order  to  put  an  end  to  hostilities, 
a  compact  is  either  expressly  or 
tacitly  made  between  the  conqueror  and  the 
conquered,  that,  if  they  will  acknowledge 
the  victor  for  their  master,  he  will  treat 
them  in  future  as  subjects,  and  not  as  en- 
emies." Now  nothing  can  be  clearer  than 
that,  if  the  whole  territory  of  the  belligerent 
nation  is  not  conquered,  the  inhabitants  of 
the  unconquered  part  continue  to  be,  in  re- 
spect of  the  sovereign  of  the  part  conquered, 
enemies  and  aliens;  enemies  during  the 
war,  and  aliens  after  the  peace.  They  do 
not  become  subjects  of  the  conquering  power 
and  are  not  to  be  considered  in  that  light ; 
because  they  have  not  submitted  to  the 
conqueror,  nor  by  any  compact  entitled 
themselves  to  the  privileges  of  subjects; 
and  yet  they  were  once  inheritable  in  the 
territory  conquered,  and  can  say  as  much 
as  the  present  plaintiffs  can  say  in  respect 
of  the  territory^  of  Virginia,  viz.  that,  at 
the  time  of  their  birth,  they  were  legiti- 
mated here.  The  people  themselves  who 
are  conquered  are  legitimated  by  virtue  of 
the  implied  compact  only,  and  cannot  claim 
such  legitimation  by  the  paramount  title 
of  having  been,  at  the  time  of  their  birth, 
inheritable  in  that  territory  under  another 
sovereign.  If,  then,  the  territory  of  Vir- 
ginia, had  been  conquered  from  Great 
Britain  in  the  ordinary  way,  by  an  existing 
sovereign,  there  is  no  doubt  but  that,  upon 
the  foregoing  principles  of  the  common 
law,  the  residuary  subjects  of  the  British 
empire,  not  residing  here,  nor  contracting 
an  allegiance  to  the  conquering  power, 
would  have  remained  aliens,  as  to  the  sov- 
ereignty established  here  by  such  conquest. 
I  confess  I  cannot  see  a  difference  between 
that  case  and  ours :  I  see  no  difference  in  this 
respect  between  a  change  of  the  sovereignty 
of  Virginia  effected  by  an  existing  sover- 
eign, and  by  a  sovereign  merely  coeval  with 
the  change:  and  I  should  be  sorry  to  be 
obliged  to  admit,  that  a  people  forming  a 
government  by  compact,  have  not  as  ample 
power,  both  to  confer  rights  upon  the  mem- 


bers  of   such    compact,   and  to  exclude  the 

rest  of  the  world   from  a  participation  of 

them,  as  a  conqueror  dictating  at  the 

200  point  of  the  sword ;  nor  can  *I  ag^ee 
that  the  natural  (though  silent)  oper- 
ation of  a  compact  government  is  less 
efficacious,  in  either  respect,  than  that 
which,  as  to  these  particulars,  is  produced 
by  a  conquest. 

I  conclude,  therefore,  that,  according  to 
the  acknowledged  doctrines  of  the  Knglish 
common  law,  all  the  before  mentioned  sup- 
posed exceptions  are  referrible  to  a  princi- 
ple which  does  not  exist  in  our  case ;  I  mean 
that  of  a  continuing  and  existing  alle- 
giance; that  the  case  before  us,  of  the  erec- 
tion of  a  different  government,  and  the 
destruction  of  the  ancient  tie  of  allegiance, 
had  never  entered  the  minds  of  the  Knglish 
judges,  when  they  were  so  copiously,  and  so 
extrajudicially,  (in  Calvin's  case,)  dealing 
out  their  doctrines  on  this  subject;  that  if  it 
had,  they  could  not  have  sustained  the  pre- 
tensions now  set  up  by  the  plaintiffs  in  the 
present  instance,  without  revolting  against, 
and  overthrowing,  their  own  admitted  prin- 
ciples: and  that  as  far  as  we  can  judge  by 
analogy,  the  principles  of  the  English  law 
authorizes  us  to  say  that,  in  the  actual  case 
before  us,  an  English  court,  itself,  would 
render  judgment  in  favour  of  the  defendant. 

This  view  of  the  subject  supersedeas  the 
necessity  of  saying  much  on  the  second 
branch  of  my  enquiry;  namely,  how  far 
the  English  doctrines  on  this  subject  are 
controlled  by  the  principles  of  the  revolu- 
tion, and  the  provisions  of  our  constitu- 
tional and  legislative  acts.  If  the  actual 
principles  of  the  English  law  will  suffice  for 
the  defendant  in  the  case  before  us,  that 
defendant  holds  a  much  stronger  ground  in 
this  country,  and  in  this  court,  which  must 
reject  such  of  those  principles  as  are 
heterogeneous  to  our  republican  institu- 
tions. All  the  English  decisions  upon  this 
subject  are  bottomed  upon  three  main  prin- 
ciples, neither  of  which  can  be  admitted  in 
the  case  before  us.  They  are,  1st.  That  al- 
legiance is  perpetual,  and  cannot  be  re- 
nounced by  the  subject ;  2dly;  A  supposition 
of  the  continuation  of  the  same  sovereignty 
to  which  this  perpetual  allegiance  was 
originally  due ;  and,  3dly.  The  character  of 
that  allegiance,  by  the  English  law,  is,  that 
it  is  due  to  the  person  of  the  sovereign ^ 

201  *and  not   to   his  political    character. 
1  Tuck.  Bl.  part  2d,  p.  371.     As  to  the 

last  position,  we  have,  happily,  no  king, 
to  whose  sacred  person  this  allegiance  may 
be  said  to  he  due.  It  is  the  government 
only,  which  affords  protection  to  the  citi- 
zen, and  to  this  government  only,  which  is 
perpetually  changing,  as  to  the  persons 
who  administer  it,  though  itself  is  perma- 
nent, the  allegiance  of  the  citizen  is  due. 
As  to  the  second  position,  I  need  not  repeat 
that  the  American  people  have  erected  a 
different  as  well  as  a  new  government. 
The  first  position  requires  more  considera- 
tion. 

The  decisions  by  the  English  courts  at 
remote  and  arbitrary  periods,  and  the  mu- 
nicipal treatises  of  that  country  bottomed 
thereon,  have  denied  the  existence  of  a 
great  natural  right;  I  mean  the  right  of 
expatriatiom.    It  is   the   character   of   the 
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common  law  that  it  draws  from  various 
sources,  is  compounded  of  parts  of  various 
laws  and  codes,  and  refers  to  various  arts 
and  sciences.  It  is  also  a  maxim  of  that 
law  that  ^^cuilibet  in  sua  arte  credendum 
est;"  and  Lord  Coke  tells  us,  somewhere, 
that  it  is  better  **petere  fontes  quam  sec- 
tacri  rivulos."  Shall  we  not,  under  the 
sound  sense  of  these  maxims,  correct  the 
mistakes  of  a  municipal  code,  touching  a 
question  of  general  law,  by  referring  to 
the  fountain  from  which  itself  has  drawn? 
Shall  we  decide  a  question  of  natural  right, 
and  of  general  law,  by  referring  to  the 
most  approved  writers,  and  to  the  sense  of 
the  world,  on  that  subject,  or  be  governed 
by  the  particular  municipal  codes  of  a  par- 
ticular country?  I  believe,  sir,  that  this 
position  of  the  English  judges  has  always 
stood  condemned  by  the  most  enlightened 
writers  upon  natural  law.  I  mean  not  (as 
being  unnecessary  in  the  present  case)  to  in- 
vestigate this  point  at  this  time ;  but  I  beg 
leave  to  refer  to  the  new  edition  of  Black- 
stone,  (vol.  1,  part  2,  note  K.  p.  90, )  where 
the  editor  has  elaborately  discussed  the  sub- 
ject, and  his  conclusions  seem  fully  to  sus- 
tain my  position.  See  also  Vattel,  B.  I.  {  220, 
{  223.  I  rather  choose  to  refer  to  the  sublime 
principles  contained   in  the   declaration   of 

independence,  and  in  the  Virginia  bill 
202      of  rights,   consecrating   the  ^right  of 

expatriation ;  to  the  memorable  asser- 
tion of  that  right  by  the  American  people, 
who,  sword  in  hand,  expatriated  themselves 
from  the  government  which  try  an  ni  zed  over 
them ;  to  the  limited  and  qualified  adoption 
of  the  common  law,  as  a  part  of  our  code ; 
and  to  that  dignified  act  of  the  Virginia 
legislature  which  prescribed  the  mode  of 
effecting  an  expatriation,  but  did  not  pre- 
sume to  bestow  the  right.  See  acts  of 
Ck:tober  1783,  ch.  16. 

While  these  great  authorities  destroy 
some  of  the  main  pillars  on  which  the  Eng- 
lish doctrines  on  this  subject  are  founded, 
the  Virginia  legislature  by  several  acts 
have  declared  who  shall  be  deemed  citizens, 
and  who  aliens.  Under  those  acts,  the 
plaintiffs,  at  the  time  of  bringing  the  ac- 
tion in  question,  must  have  fallen  into  the 
latter  class.  It  has  been  supposed  by  some 
that,  inasmuch  as  the  act  of  May  1779,  ch. 
55,  after  declaring  who  shall  be  deemed 
citizens,  declares  that  all  others  shall  be 
deemed  aliens,  and  as  in  a  subsequent  act 
(October  1783,  ch.  16,)  on  the  same  subject, 
this  latter  declaration  is  omitted,  that  the 
last  law  is  to  receive  a  more  enlarged  con- 
struction in  relation  to  aliens  than  the 
former.  2  Tuck.  Bl.  app.  p.  62.  These  an- 
swers occur  to  me,  however,  to  this  posi- 
tion. Ist.  As  every  man,  according  to  the 
English  doctrines,  is  either  ^'an  alien  born 
or  a  subject  born,"  7  Co.  601;  and,  accord- 
ing to  those  doctrines,  as  here  received,  is 
either  an  alien  or  a  citizen,  it  was  perhaps 
a  work  of  superrogation  after  declaring 
who,  and  who  only,  should  be  deemed  cit- 
izens, to  declare,  also,  who  should  be 
deemed  aliens;  and,  2dly.  That  position 
proves  too  much,  for  it  would  equally  legit- 
imate the  subjects  of  all  other  countries  in 
the  world,  as  of  England,  whereas  the  same 
authority  seems  to  think  that  the  omission 
was  produced  by  the   intermediate  conclu- 


sion of  the  treaty  of  peace  between  America 
and  England.  To  say  nothing  of  the  ab- 
surdity of  the  legislature's  doing  away,  in 
the  gross,  the  disabilities  of  alienage, 
when,  at  the  same  time,  it  was  granting  in 
detail,  the  rights  of  citizenship,  it  is  con- 
trary to  all  fair  deduction  to  infer  a  conclu- 
sion, which  is  very  general  and  extensive, 
from  a  cause  which  is  limited  and  partic- 
ular. 

203  *Such  is   the   construction    which  I 
deem  myself  obliged  to   adopt   in  the 

present  instance.  If  the  adherence  of  the 
British  subjects  to  their  own  government, 
on  the  erection  of  our  government  in  1776, 
has  thrown  them  into  the  class  of  aliens  by 
election,  a  definition  I  think  properly  ap- 
plied to  them  in  the  new  edition  of  Black- 
stone,  (see  vol.  1,  part  2,  app.  p.  102,)  they 
stand  on  as  good  a  footing  as  our  own  ex- 
patriated citizens.  Subjects  of  foreign 
nations  have  no  reason  to  complain  at  re- 
ceiving the  same  measure  as  is  dealt  out  to 
our  own  citizens,  unless  they  have  ulterior 
rights  secured  by  treaty.  Such  a  treaty 
would  not  be  natural  nor  reasonable :  but 
if  such  a  one  exists,  it  must  probably  have' 
its  effect.  Whether  there  be  any  such 
treaty  rights  in  the  present  instance,  we 
shall  presently  enquire.  These  British  sub- 
jects have,  however,  less  pretensions  to  sue 
than  our  own  expatriated  citizens ;  for  the 
latter  can  say  (which  the  former  cannot) 
that  they  were  once  under  the  allegiance 
of  the  commonwealth  of  Virginia ;  nay,  in 
some  instances,  that  they  were  born  under 
the  allegiance  of  this  commonwealth.  Why 
then  shall  we  not  consider  these  British 
subjects  as  expatriated,  in  respect  of  the 
commonwealth  of  Virginia?  Expatriated, 
by  having  refused  to  yield  to  us  their  alle- 
giance, and  to  unite  their  destiny  with 
ours. 

I  have  thus  chosen  to  consider  the  preten- 
sions of  the  antenati,  or  in  other  words  the 
common  law  doctrines  of  legitimation, 
somewhat  at  large ;  because  those  doctrines 
have  been  often  pressed  upon  this  court, 
particularly  in  the  case  of  Fairfax  v.  The 
Commonwealth,  and  have  received  counte- 
nance from  the  opinion  just  delivered.*  In 
all  the  elaborate  discussions  which  have 
taken  place  in  this  court  upon  this  subject, 
there  has  been  heretofore  no  difference  of 
opinion  upon  this  point,  as  far  as  I  have  un- 
derstood the  judges :  and  our  late  venerable 
presidentt  (who  did  not  sit  in  those  causes) 
has  informed  me,  since  they  were  deter- 
mined, that  he  entirely  agreed  in  opinion 
with  the  court  upon  this  subject.  But  for 
.  the  foregoing  considerations,  I  might 

204  perhaps    *^have    saved     myself    this 
trouble,  for    it  appears  that  both  the 

treaty  of  peace  and  the  treaty  of  1794  have 
repudiated  the  pretensions  of  the  antenati. 
The  latter  treaty  does  not  immediately  ap- 
ply to  this  case,  being  posterior  to  the 
judgment  in  question,  and  would  not  now 
be  mentioned,  but  as  corroborating  and  ex- 
plaining the  former.  That  treaty  aban- 
dons those  pretensions  by  setting  up  a  new 
criterion,  viz.  the  actual  holding  of  the 
property    at  the  epoch   of  its  date.     In  set- 
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ting  up  this  epoch,  and  establishing  a  new 
criterion  in  relation  to  British  subjects, 
that  treaty  goes  beyond  the  common  law 
idea  of  antenati,  which  calls  merely  for  the 
period  of  our  separation  from  Britain ;  and 
by  superadding  the  other  requisite,  (an  ac- 
tual holding  at  its  date,)  it  also  abridges 
the  pretensions  of  such  antenati,  for  all 
the  residue  of  their  lives,  subsequent  to  the 
signature  thereof.  In  thus  enlarging  and 
abridging  the  common  law  pretensions  of 
the  antenati,  am  I  not  correct  in  saying 
that  the  treaty  of  1794  has  set  up  an  en- 
tirely new  rule,  and  has  abandoned  those 
pretensions  altogether?  So,  with  respect  to 
the  treaty  of  peace,  the  case  is  precisely 
the  same,  if  that  treaty  be  considered  as 
relating  at  all  to  the  laws  of  alienage  of 
the  several  states,  and  the  epoch  of  its  sig- 
nature be  resorted  to  as  protecting  from 
the  operation  of  those  laws,  rights  accruing 
before  that  time :  and  this,  perhaps,  is  the 
most  that  can  be  contended  for.  Whether 
this  construction  thereof  be  correct  will 
presently  be  considered.  At  present  I  will 
remark  that  it  is  entirely  incompatible  with 
the  before  mentioned  common  law  rights 
of  antenati  which  are  commensurate  with 
the  duration  of  their  lives.  Am  I  not, 
therefore,  correct  in  saying  that  both  these 
treaties  have  abandoned  the  pretensions  of 
the  antenati,  and  taken  a  new  ground 
(whatever  it  may  be)  in  favour  of  British 
subjects?  If  that  ground  of  claim  exists, 
therefore,  in  the  case  before  us,  it  is  not 
upon  the  foundation  of  either  of  the  said 
treaties. 

We  come  next  to  con^der,  somewhat  more 
at  large,  the  application  and  effect  of  the 
treaty  of  peace,  in  arresting  the  operation 
of   the    laws   of   alienage   of    the    several 

states. 
205  *Under  this  head,  I   will   consider, 

for  the  sake  of  greater  perspicuity, 
the  rights  of  British  subjects  in  a  fourfold 
point  of  view.  Ist.  In  relation  to  land  ac- 
tually holden  by  such  subjects  in  this  coun- 
try, at  the  epoch  of  our  separation,  or 
declaration  of  independence :  a  right  of  this 
sort  not  existing  in  the  present  case,  this 
topic  will  be  but  slightly  and  Incidentally 
touched. 

2dly.  In  relation  to  lands  purchased  by 
such  subjects  in  this  country,  since  the 
epoch  last  mentioned,  and  which,  if  they 
be  aliens,  enure  to  the  commonwealth  by 
way  of  **forfeiture." 

3diy.  In  relation  to  such  lands  as  since 
that  epoch  have  descended  to  such  subjects, 
and  which,  if  they  be  alieils,  enure  by  way 
of  ^'escheat.'*  Every  thing  said  on  those 
two  points  will  apply,  a  fortiori,  to  the  case 
now  before  us,  being  that  of  a  descent  cast, 
since  the  date  of  the  treaty ;  and 

4thly.  In  relation  to  the  capacity  of  ^uch 
subjects  to  sue  for  lands  so  holden,  pur- 
chased, or  descending,  as  the  case  may  be. 

In  laying  down  these  points,  I  must  be 
permitted  to  cling,  with  equal  pleasure 
and  pertinacity,  to  the  epoch  of  our  decla- 
ration of  independence,  rather  than  that  of 
the  treaty  of  peace,  as  erecting  us  into  an 
independent  nation ;  as  affording  that  pre- 
cise point  of  time  to  which  alone  the  treaty 
applies,  (if  it  applies  at  all, )  in  arresting 
the  laws  of  alienage  of  the  several  states: 


I  must  cling  to  this  epoch,  because  the 
United  States,  on  that  day,  for  the  many 
weighty  reasons  then  declared,  dissolved 
forever  the  connexion  antecedently  existing 
between  us  and  Great  Britain ;  because,  in 
the  emphatical  language  of  the  Virginia 
constitution,  the  many  acts  of  misrnle 
theretofore  committed,  by  the  British  king, 
had  dissolved  his  government  over  us:  be- 
cause the  whole  fabric  of  the  old  govern- 
ment was,  in  truth,  annihilated  and 
destroyed  by  that  king's  withdrawing  his 
protection  from  us,  and  our  abjuring  allegi- 
ance to  him;  and  because  the  British 
nation  itself  has  conceded  this  point,  by 
admitting  in  the  treaty  of  peace,  (art. 
1,)  that  it  **treat8   with    the    United 

206  ^States  as  free,  sovereign   and    inde- 
pendent  states,"  and  not  as  revolted 

subjects ;  thereby  clearly  relating,  in  that 
treaty,  to  the  aera  of  the  declaration  of  in- 
dependence. Away  then  with  that  absurd 
and  slavish  doctrine  which  would  derive 
every  thing  from  the  recognition  and 
bounty  of  the  British  king;  would  post- 
pone, for  near  eight  years,  our  title  to  rank 
among  the  independent  nations  of  the  earth ; 
and  degrade,  for  the  same  period,  all  our 
laws  s^nd  resolutions,  to  the  level  of  usurped 
and  unauthorized  acts.  We  date  our  inde- 
pendence from  this  aera,  on  grounds  para- 
mount to  any  thing  in  the  power  of  that 
king  to  grant  or  to  do:  we  treated  with  him 
for  peace,  but  not  for  independence:  we 
asked  him  to  put  an  end  to  the  war,  but 
not  to  sanction  a  government  already  estab- 
lished upon  the  only  just  basis,  the  consent 
of  the  governed. 

I  would  construe  the  general  words  of  the 
treaty  to  relate  to  this  epoch,  not  only  for 
the  above  mentioned  reasons,  but  because, 
in  truth,  that  great  event,  in  connexion 
with  the  laws  of  alienage  of  the  several 
states,  drew  a  prominent  line  of  distinc- 
tion, in  relation  to  lands  acquired  in  this 
country  by  British  subjects.  While  it  ex- 
hibits all  lands  previously  acquired,  and 
then  holden  in  *his  country,  as  being  law- 
fully acquired,  under  the  faith  of  exist- 
ing laws,  and  entitled  to  the  attention 
of  the  contracting  parties,  it  throws  into 
the  class  of  nullities,  and  illegal  and  un- 
authorized acts^  all  posterior  acquisitions 
of  lands  by  British  subjects.  Powerful 
reasons  existed,  therefore,  on  this  ground, 
for  embracing  the  epoch  of  our  inde- 
pendence, rather  than  that  of  the  treaty, 
in  applying  that  instrument  to  the  ar- 
restation  of  the  laws  of  alienage  of  the 
several  states,  admitting,  for  the  present, 
that  it  all  relates  to  such  laws.  On  the 
part  of  the  United  States,  the  great  consid- 
erations just  stated,  (to  say  nothing  of 
others  which  will  be  presently  noticed,) 
must  have  had  great  weight;  and  the  Brit- 
ish king  might,  on  his  part,  while  he 
admitted  himself  bound  to  treat  for  a  guar- 
anty of  lands  fairly  acquired  by  his  sub- 
jects in  this  country  before  that  epoch, 
have    justly    considered   himself   ab- 

207  solved  from  any  ^obligation  to  create, 
or  at  least   enlarge  titles  in  favour  of 

his  subjects;  to  support  and  extend  that 
nullity  of  an  interest  acquired  here,  by 
them,  after  the  commune  vinculum  was 
broken. 
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In  contemplating  the  effect  of  the  treaty 
of  peace  upon  the  case  before  us,  I  will 
first  consider,  as  being  a  stronger  case  for 
the  plaintiffs,  than  that  of  a  right  accru- 
ing by  '^escheat,**  the  right  of  the  com- 
monwealth, by  way  of  *' forfeiture,*'  to 
lands  purchased  by  British  subjects,  since 
the  aera  of  our  independence. 

The  words  of  the  treaty,  which  are  sup- 
posed to  have  an  effect  on  the  present  ques- 
tion, are,  that  '^  there  shall  be  no  future 
confiscations  made."  (Art.  6.)  What  is 
the  import  and  extent  of  the  term  '* confis- 
cations" here  used? 

The  right  of  the  commonwealth  to  lands 
purchased  by  an  alien,  is  an  ordinary  right 
derived  from  the  common  law.  It  exists  at 
all  times.  It  is  independent  of,  and  does 
not  arise  out  of  a  state  of  war.  In  the  pres- 
ent case,  it  resulted  to  the  commonwealth 
from  the  establishment  of  a  new  govern- 
ment here,  and  the  nonaccession  of  the 
plaintiffs  to  that  government,  prior  to  the 
commencement  of  their  claim.  Although 
in  fact,  the  plaintiffs  were  enemies  to  their 
country,  from  the  commencement  of  our 
hostilities  with  Britain,  they  were  not, 
legally  speaking,  aliens,  until  the  erection 
of  our  new  government.  Anterior  to  that 
event,  the  right  now  in  question  could  not 
have  resulted  to  the  commonwealth.  So, 
on  the  other  hand,  if  the  erection  of  our 
new  government  had  preceded  or  been 
unaccompanied  by  a  state  of  war,  the  right 
in  question  would  have  resulted,  as  well 
prior  as  subsequent,  to  the  existence  of 
hostilities.  Therefore  it  is  that  I  say  this 
right  does  not  arise  out  of  a  state  of  war: 
it  results  from  a  mere  municipal  regula- 
tion. It  accrues,  not  because  the  person 
purchasing  is  an  enemy,  but  because  he  is 
an  alien.  It  is  not  a  right  pointed  against 
the  subjects  of  a  particular  power  with 
whom  we  may  chance  to  be  at  war,  but 
against  the  subjects  of  all  foreign  nations 
whatsoever.  This  right  is,  by  the  com- 
mon lawyers,  technically  denominated 
208  *a  **forfeiture."  ** Forfeitures  of 
lands  and  goods  for  offences,"  (and 
this  right  is  founded  on  the  offence  of  an 
alien  in  presuming  to  purchase  lands  con- 
trary to  law,  1  Bl.  Com.  372,  2  Bl.  Com. 
274,)  says  sir  William  Blackstone,  *^are 
called  by  the  civilians,  bona  confiscata,  be- 
cause they  belonged  to  the  fiscus  or  imperial 
treasury,  or,  as  our  common  lawyers  term 
them,  bona  foris  facta. "  1  Bl.  299.  Indeed, 
lord  Coke  seems,  in  one  passage,  to  con- 
sider **  confiscation"  and  ** forfeiture,"  as 
synonymous  terms,  3  Inst.  227;  and  the 
author  of  the  commentaries  appears  also, 
in  a  few  passages  of  his  work,  to  have 
used  the  term  ^^confiscation,"  as  descriptive 
of  a  forfeiture  into  the  treasury ;  but  keep- 
ing in  view  the  distinction,  which  this 
elegant  and  accurate  writer  has  taken,  be- 
tween the  terms  as  above  stated;  (the  one 
being  a  civil  law,  and  the  other  a  common 
law  term;)  and  finding  that  he  has  ex- 
pressly treated  of  the  right  now  in  question 
in  a  chapter  headed  *^ title  by  forfeiture," 
2  Bl.  Com.  267,  I  must  conclude  that  the 
technical  and  appropriate  term,  descrip- 
tive of  this  right,  is  forfeiture,  and  not 
confiscation.  At  least,  it  must  be  granted^ 
and   that  is  sufficient  for  my  purpose,  that 


the  former  is  a  much  more  usual  and 
proper  term  than  the  latter,  to  designate 
the  right  in  question.  I  urge  it  as  a  very 
respectable  authority  in  favour  of  this 
opinion,  that  the  constitution  of  Virginia, 
in  transferring  this,  among  other  rights, 
from  the  king  to  the  commonwealth,  uses 
the  terms  ^^escheats,  penalties  and  forfei- 
tures," art.  20,  without  making  any  men- 
tion of  *  'confiscations." 

I  admit  that,  where  the  term  ^'confisca- 
tion" shall  occur  in  a  treatise  or  instrument 
relating  only  to  the  common  law,  it  shall 
there,  from  obvious  necessity,  be  taken  as 
synonymous  with  "forfeiture;"  and,  in- 
deed, in  any  other  treatise  or  instrument, 
where  the  term  may  not  otherwise  be  sat- 
isfied, or  where  it  appears  evident  it  was 
intended  to  have  that  extensive  significa- 
tion. But  on  the  other  hand,  in  instruments 
which  concern  the  civil  law,  or  the  jus 
belli,  it  is   reasonable   to   tie   up  the 

209  meaning  of  the  term  confiscation  *to 
forfeitures  of  that  kind;  or  rather  to 

understand  the  word  in  its  proper  and  legit- 
imate signification;  it  would  be  unnatural 
and  unnecessary,  in  that  case,  to  extend  it 
so  as  to  comprehend  forfeitures  arising 
only  from  the  common  law. 

Besides  this  ordinary  and  municipal 
right  of  forfeiture,  there  is,  as  I  have  be- 
fore said,  an  extraordinary  one  accruing  to 
belligerent  nations,  of  confiscating  the 
property  of  their  enemies.  This  right  does 
not  await  and  attend  on  the  contingent 
event  of  a  purchase  by,  or  descent  to,  an 
alien ;  it  effects  property  then  actually 
holden  by  the  enemy ;  it  is  not  carried  into 
effect  by  the  ordinary  course  of  the  munic- 
ipal laws;  the  property  is  seized  and  con- 
fiscated by  an  extraordinary  act  of  the 
government  of  the  belligerent  nation.  It  is 
seized,  not  because  it  is  the  property  of  an 
alien,  but  of  an  enemy.  This  right  is 
technically  and  properly  denominated  a 
right  of.  confiscation ;  I  know  of  no  other 
term  which  will  properly  designate  it. 

Here,  then,  are  two  senses,  in  which  the 
term  "confiscation"  may  be  used.  The 
one,  (to  omit  its  civil  law  signification,) 
a  restricted  sense,  going  merely  to  a  seizure 
by  a  belligerent  nation  in  right  of  war ;  the 
other  an  extensive  sense,  meaning  not  only 
what  is  just  mentioned,  but,  further,  a 
mode  of  acquiring  property  by  the  common- 
wealth under  a  permanent  municipal  regu- 
lation ;  a  sense  extensive  enough,  not  only 
to  repeal  the  general  laws,  of  alienage  of 
this  commonwealth,  in  cases  like  the  pres- 
ent, but  also,  (if  not  restrained  by  other 
considerations,)  to  remit,  perhaps,  all  for- 
feitures whatsoever,  incurred,  in  this  coun- 
try, by  British  subjects  or  refugees,  by 
crimes  or  otherwise !  Let  us  enquire  in 
which  sense  this  term  was  intended  to  be 
used  in  the  article  in  question. 

This  article  is  contained  in  a  treaty  of 
peace.  "A  treaty  of  peace, ".  says  Vattel, 
"naturally  and  of  itself  relates  only  to  the 
war  which  it  puts  an  end  to,  and  therefore 
it  is  only  in  such  relation  that  it  is  to  be 
understood."  Vattel,  p.  34.  Such  a  treaty, 
therefore,  does  not  naturally  relate  to  a 
mere  municipal  forfeiture  or  regula- 

210  tion,  no  way  dependent  ""on,    or   pro- 
duced by,  a  war.     This   construction 
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is  much  strengthened,  in  the  present  case, 
by  the  consideration  that  the  American 
government,  which  formed  the  treaty  in 
question,  was  much  limited  in  its  powers 
by  the  articles  of  confederation.  That 
compact  had  emphatically  reserved  to  the 
several  states  ** their  sovereignty,  freedom 
and  independence,  and  every  power,  juris- 
diction and  right  not  thereby  expressly 
delegated  to  the  United  States  in  congress 
assembled."  (Art.  2.)  Such  stipulations 
in  treaties,  therefore,  and  such  only  as 
were  warranted  by  the  express  grant  of 
power  to  the  United  States,  were  binding 
on  the  several  states  when  opposed  by  their 
laws.  This  construction  of  that  compact 
is  admitted  by  the  circular  letter  of  con- 
gress of  April  13th,  1787,  (see  it  quoted  in 
Jeiferson's  letter  to  Hammond,  p.  48,  2 
38,)  requesting  the  several  states  to  repeal 
all  acts  contrary  to  the  treaty  of  peace ;  it 
is  asserted  by  the  legislature  of  Virginia 
in  their  two  acts  of  27th  June,  1784,  and 
12th  December,  1787,  which  have  only  made 
such  repeal  in  relation  to  British  debts,  on 
the  conditions  therein  contained ;  it  is  ex- 
pressly maintained  and  acted  upon  by  our 
commissioners  who  negotiated  that  treaty, 
(see  documents  7,  8,  9,  10  and  11,  p.  70, 
attached  to  Jefferson's  letter  aforesaid, )  and 
is  admitted  by  the  British  commissioners, 
who  acceded  to  a  recommendation  only,  in 
relation  to  the  restitution  of  the  confiscated 
estates.  (See  art.  5. )  In  short,  the  limited 
government  of  the  confederation  was  prin- 
cipally a  government  of  requisition.  In 
some  cases  a  recommendation,  or  request 
to  the  several  states,  to  repeal  their  con- 
flicting laws,  is  expressly  contained  in  the 
treaties  themselves.  In  other  cases,  such 
request  is  inferrable  from  the  insertion  in 
treaties  of  such  stipulations  as  congress 
deemed  necessary  for  the  public  good,  but 
which  yet  required  the  sanction  of  the  state 
legislatures.  The  5th  article  of  the  treaty 
in  question,  just  noticed,  furnishes  an  in- 
stance of  the  former  kind;  and  instances  of 
the  latter  are  to  be  seen  in  several  of  our 
foreign  treaties  which  expressly  waive  the 
disabilities  of  alienage,  in    favour    of   the 

subjects  of  certain  friendly  powers. 
211  *The    documents    just    referred   to 

entirely  shew  that  the  American  com- 
missioners who  negotiated  the  treaty  in 
question  strenously  disclaimed  a  power  in 
congress  to  *  interfere  in  matters  apper- 
taining to  the  internal  polity  of  the  several 
states;*'  ahd  even  declared  that  their  power 
did  not  extend  to  stipulate  for  a  restitution 
of  confiscated  estates,  because  those  confis- 
cations had  been  made  under  the  authority 
of  the  several  states;  and  hence  a  mere 
recommendation  was  proposed  by  them, 
and  acceded  to  by  the  British  commis- 
sioners. Congress  did  possess  the  power, 
and  did  exercise  it,  to  prohibit  confiscations 
(i.  e.  jure  belli  confiscations)  in  future: 
but  they  disclaimed  the  power  to  restore 
such  property  as  confiscations,  even  of  this 
class,  had  brought  into  the  treasuries  of 
the  several  states.  This  last  case  is  much 
stronger  than  the  one  before  us.  As  con- 
gress had  the  power  of  peace  and  war,  it 
might  well  have  been  argued  that  a  right 
arising  only  out  of  the  war  appertained  to 
them,    rather   than   to   the   several  states, 


and  that  their  power  would  reach  even  the 
case  of  a  restitution ;  yet  the  several  states 
having  actually  exercised  this  right,  bj 
seizures  and  sales,  congress  disclaimed  the 
power  to  interfere  otherwise  than  by  rec- 
ommendation. But  the  right  of  escheat 
and  forfeiture  now  in  question  could  on  no 
construction  appertain  to  congress;  it 
strictly  ** appertained  to  the  internal  polity 
of  the  several  states,"  and  was,  emphat- 
ically, beyond  the  power  of  congress.  Con- 
gress had  a  right,  by  treaty,  to  convert 
enemies  into  friends,  and  to  release  the 
disabilities  attached  to  the  former  charac- 
ter; but  they  had  no  power  to  invade  the 
ordinary  rights  of  the  several  states,  and 
to  invest  with  the  privileges  of  citizens  of 
Virginia,  those  whom  the  policy  of  her  laws 
had  thrown  into  the  class  of  aliens.  If 
congress,  by  the  confederation,  could  not 
draw  a  shilling  of  money  from  the  several 
states,  but  by  requisition,  it  would  seem  to 
follow,  that  the  assent  of  the  states  was 
equally  necessary  to  pasf  their  right  to 
property,  which  needed  only  the  formality 
of  an  inquisition  and  sale   to  bring  it  into 

their  treasuries.     If  congress,  by  the 
212      *8th  article  of  the  confederation,  were 

bound  to  defray  ^*all  charges  of  war 
and  other  expenses  to  be  incurred  for  the 
common  defence  and  general  welfare,  out 
of  a  common  treasury,  to  be  supplied 
equally,"  (by  a  given  rule,)  "by  all  the 
states,"  shall  we  make  a  construction,  in 
the  case  before  us,  which  would  throw  the 
price  of  peace,  in  the  present  instance,  on 
some  of  the  states,  in  ease  of  others?  upon 
the  states  keeping  up  the  laws  of  alienage, 
as  incidental  sources  of  revenue,  in  favour 
of  such  states  wherein  no  such  laws  ex- 
isted? 

If  by  the  9th  article  of  the  compact  afore- 
said, the  powers  expressly  specified,  and 
delegated  to  congress,  are  only  those  of 
peace  and  war,  and  other  powers  of  an  ex- 
ternal nature,  relating  chiefly  to  our  inter- 
course with  foreign  nations,  shall  we  adopt 
a  construction  in  the  present  instance, 
which  will  depart  from  the  general  char- 
acter of  those  powers,  and  invade  a  right  of 
the  several  states,  entirely  of  an  internal 
and  municipal  nature? 

But,  independently  of  these  considera- 
tions, I  have  supposed  the  word  *^ forfeiture" 
to  be  a  more  proper  term  than  ''confisca- 
tion," to  extinguish  the  right  now  claimed. 
The  English  law  and  ours  are  precisely 
the  same  on  this  subject :  nay,  I  have  even 
taken  my  ideas  upon  the  subject  entirely 
from  the  English  authorities.  As  the  Eng- 
lish commissioners  are  not  to  be  supposed 
ignorant  of  the  real  powers  of  our  govern- 
ment, neither  can  they  plead  ignorance  in 
relation  to  their  own  laws  or  technical 
terms,  in  forming  the  treaty.  If  the  right 
now  in  question  had  been  intended  to  be 
extinguished,  would  not  the  most  appro- 
priate terms  have  been  used,  especially  in 
an  instrument  which,  of  itself,  does  not 
naturally  reach  that  right?  As  these  com- 
missioners must  have  known,  and  were 
even  warned,  (as  the  aforesaid  documents 
shevi  us,)  of  the  incompetency  of  congress 
to  affect  the  municipal  policy  of  the  several 
states,  would  they  not  at  least  have  used 
the  strongest  and  moat   unequivocal  terms 
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to  effect  that   purpose,  had  it  been  contem- 
plated   or    intended?      Is     it    not    an    es- 
tablished   principle    of    the    law    of 

213  ^nations,    ''that   the   state   in   which 
things  are  found   at   the   moment   of 

the  treaty  shall  be  considered  as  lawful; 
and,  if  it  is  meant  to  make  any  change  in 
it,  the  treaty  must  expressly  mention  it; 
and  that,  consequently,  all  things  about 
which  the  treaty  is  silent,  remain  as  they 
were  found  at  its  conclusion?"  Vattel,  B. 
4,  i  21 ;  and  does  not  the  sound  sense  of  this 
rule  equally  extend  to  cases  where  terms 
are  used,  which,  to  say  the  least,  are  equiv- 
ocal, and  may  be  otherwise  amply  satisfied? 
If  in  several  of  our  treaties  of  amity  and 
commerce  with  friendly  European  powers, 
the  several  states  are  called  on,  by  the  most 
particular  and  express  stipulations,  to 
waive  their  laws  of  alienage,  in  favour  of 
the  subjects  of  such  powers,  does  it  readily 
follow  that  in  a  treaty  of  pes^ce  with  an 
enemy  nation,  an  expression  entirely  con- 
genial with  the  character  of  such  treaty, 
and  which  can  be  otherwise  abundantly  sat- 
isfied, shall  have  this  most  important  effect? 
Nay,  even,  if  in  the  treaty  of  amity  and 
commerce,  formed*  by  us  with  the  same 
power,  (Great  Britain, )  in  1794,  some  partial 
privileges  on  this  subject  could  only  be  ob- 
tained for  British  subjects,  and  those  con- 
ferred by  the  most  explici^and  unequivocal 
terms;  if  even  these  privileges,  notwith- 
standing the  lapse  of  eleven  years  since 
the  date  of  the  treaty  of  peace,  created  a 
general  ferment  in  our  country,  arising 
from  the  recollection  of  ancient  injuries; 
shall  we  construe  the  general  words  of  the 
treaty  before  us,  to  have  an  equal  or  more 
extensive  effect? 

The  term  * 'confiscation,"  then,  when  oc- 
curring in  a  treaty  of  peace,  and  especially 
in  such  a  treaty  formed  by  the  limited  gov- 
ernment of  the  confederation,  naturally 
means,  ex  vi  termini,  a  confiscation  jure 
belli,  and  nothing  further.  If  I  am  right 
in  this  idea,  it  was  unnecessary,  in  the  6th 
article  of  the  treaty  before  stated,  to  annex 
other  and  tautologous  words,  to  make  this 
more  plain,  to  confine  its  signification  to 
forfeitures  on  account  of  the  part  taken  in 
the  war.  Such  was  already  its  meaning, 
and  additional  words  would  have  been  en- 
tirely superfluous:  and  this  is  an  answer  to 
the  objection  arising  from  the  annex- 

214  ation  of  such  words  to   the  ^prosecu- 
tions  mentioned   in  the  same  article, 

of  which  more  hereafter.  I  hold  it  also,  to 
be  of  great  weight,  in  favour  of  my  con- 
struction in  this  particular,  that  the  confis- 
cations here  prohibited  have  this  character 
more  clearly  designated,  by  being  inter- 
dicted in  the  same  article,  and  sentence  of 
that  article,  with  prosecutions  on  account 
of  the  part  taken  in  the  war. 

If  I  am  right  in  the  above  idea,  as  to  the 
natural  and  general  signification  of  the 
term  ''confiscation,"  when  occurring  in 
treaties  of  peace ;  that  construction  gains 
additional  weight  in  relation  to  the  treaty 
before  us,  by  the  further  consideration  that 
there  were,  in  fact,  many  such  confiscations 
made  by  the  several  state  governments, 
during  the  revolutionary  war.  Perhaps  I 
shall  be  warranted  in  saying  that  there 
were    in  fact  such   confiscations   made    by 


every  state  iu  the  Union.  See  Hammond's 
letter  to  Jefferson.  Some  of  those  confis- 
cations were  made  by  the  very  bills  of 
rights  or  constitutions  of  the  several  states, 
but  in  general  by  legislative  acts.  Of  the 
former  class  it  may  be  seen  that  the  25th 
article  of  the  bill  of  rights  of  North  Caro- 
lina, seems  to  confiscate  the  proprietary 
rights  to  lands  within  the  limits  of  that 
state ;  the  legislative  acts  were  of  various 
descriptions,  as  acts  of  attainder,  of  seizure 
and  confiscation,  &c.,  as  may  be  seen  at 
large  in  the  documents  attached  to  the  let- 
ter just  referred  to.  The  Virginia  act, 
upon  this  subject,  after  reciting  that,  by 
the  declaration  of  independence,  by  the 
United  States,  the  residuary  subjects  of 
the  British  empire,  became  enemies  and 
aliens  to  the  said  state,  enacts,  that  all 
the  property  lying  within  the  common- 
wealth, belonging  at  that  time  to  any  Brit- 
ish subject,  &c.  shall  be  deemed  to  be 
vested  in  the  commonwealth;  and  a  subse- 
quent clause  describes  who  shall  be  deemed 
British  subjects  within  the  meaning  of  the 
act.  (October  1779,  c.  14.)  The  passage  of 
this  act,  ipso  facto,  confiscated  the  property 
therein  contemplated ;  and  the  only  enquiry 
necessary  to  be  made,  or  which  in  fact  was 
made,  (see  inquisitions  in  the  ofiice  of  the 
general  court,)  under  this  act,  ^s  it 
215  respected  the  proprietor  *of  the  land, 
was  whether  he  were  a  British  sub- 
ject, or  not,  within  the  meaning  of  the  act; 
there  was  no  enquiry  whether  he  was,  by 
law,  an  alien. 

This  act  was  emphatically  an  extraordi- 
nary act  of  confiscation.  It  was  in  addition 
to,  and  not  in  exclusion  of,  the  ordinary 
municipal  law  of  escheat  and  forfeiture, 
on  account  of  alienage.  It  only  reached 
British  property  then  actually  holden ; 
whereas  the  general  law  extended  also  to 
lands  afterwards  acquired  by  British  aliens. 
This  act  confiscated  the  property  of  all 
British  subjects;  whereas,  the  general  law 
only  reached  the  real  property  of  those 
who  were  aliens.  It  may  not  universally 
hold,  that  all  British  subjects  were  then 
aliens,  and  if  the  ideas  of  the  plaintiff's 
counsel  were  correct,  the  general  law 
would  not  reach  lands  acquired  hereby 
British  antenati.  These  are  prominent 
marks  of  distinction  between  the  two  laws ; 
and  this  partial  exercise  of  the  extraordi- 
nary right  of  confiscation  certainly  did  not 
supersede,  or  interfere  with  the  general  law, 
further  than  that  act  has  expressly  gone. 

Some  stress  has  been  laid  upon  the  act  of 
October  1784,  c.  53,  respecting  future  con- 
fiscations. It  is  not  proper  for  me  to  avail 
myself  of  a  knowledge  acquired  in  another 
place,  that  it  was  decidedly  the  intention 
of  the  then  legislature  to  avoid  construing 
the  treaty.  There  were  various  opinions 
then  existing  as  to  its  true  construction, 
and  the  prejudices  and  animosities  of  the 
day  were  not  inconsiderable.  Hence  the 
act  eventuated  in  using  the  very  words  of 
the  treaty  itself;  and  that  merely  by  way 
of  yielding  the  sanction  of  this  state  to 
that  instrument  as  it  really  existed.  That 
act  meant  not  to  take  any  new  or  extended 
ground  whatsover;  ana  the  proviso  con- 
tained therein,  inhibiting  suits  commenced 
posterior  to  the    ratification  of  the   treaty. 
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can  only  extend  to  suits  g-rounded  on  such 
confiscations  as  were  intended  by  the  treaty 
and  the  act  to  be  prohibited. 

Before  I  come  to  a  particular  examination 

of  the  6th  article  of  the  treaty,    I  will  take 

a  short    view  of  the  5th.     The  character  of 

the  confiscations  interdicted  by  the  6th 

216  article  *will  be  elucidated  by  consid- 
ering  what  kind  of  confiscations  are 

contemplated  in  the  5th. 
That  article  is  in  the  following  words: 
*  *It  is  agreed  that  congress  shall  earnestly 
recommend  it  to  the  legislatures  of  the  sev- 
eral states,  to  provide  for  the  restitution  of 
all  estates,  rights  and  properties  which  have 
been  confiscated,  belonging  to  real  British 
subjects,  and  also  of  the  estates,  rights  and 
properties  of  persons  resident  in  districts 
in  possession  of  his  majesty's  arms,  and 
who  have  not  borne  arms  against  the  said 
United  States.  And  that  persons  of  any 
other  description  shall  have  free  liberty  to 
go  to  any  part  or  parts  of  the  thirteen 
United  8t;ate8,  and  therein  to  remain  twelve 
months  unmolested,  in  their  endeavours  to 
obtain  the  restitution  of  such  of  their 
estates,  rights  and  properties,  as  may  have 
been  confiscated ;  and  that  congress  shall 
also  earnestly  recommend  to  the  several 
states  a  reconsideration  and  revision  of  all 
acts  or  laws  regarding  the  premises  so  as  to 
render  the  said  laws  or  acts  perfectly  con- 
sistent not  only  with  justice  and  equity, 
but  with  that  spirit  of  conciliation  which 
on  the  return  of  the  blessings  of  peace, 
should  universally  prevail.  And  that  con- 
gress shall  also  earnestly  recommend  to  the 
several  states,  that  the  estates,  rights  and 
properties  of  such  last  mentioned  persons 
shall  be  restored  to  them,  they  refund- 
ing to  any  persons  who  may  now  be 
in  possession  of  the  bona  fide  price,  (where 
any  has  been  given,)  which  such  persons 
may  have  paid  on  purchasing  any  of  the 
said  lands,  rights  or  properties  since  the 
confiscation.  And  it  is  agreed  that  all 
persons  who  have  any  interest  in  confis- 
cated lands,  either  by  debts,  marriage  set- 
tlements, or  otherwise,  shall  meet  with 
no  lawful  impediment  in  the  prosecution  of 
their  just  rights," 

This  article,  upon  a  general  view,  relates 
only  to  legislative  acts  of  confiscation.  It 
relates  materially  to  the  refugees,  who,  not 
being  aliens,  were  already  safe  from  the 
operation  of  the  laws  of  alienage.  It  re- 
lates, also,  it  is  true,  to  confiscations  made 
of  the  property  of  real  British  subjects; 
but  as  it  purports  to  provide    for  the 

217  ^^restitution  of  their  estates,  ^rights 
and    properties,'*  it   cannot  mean    to 

extend  to  cases  of  purchases  of  lands  by,  or 
descents  to,  British  aliens,  posterior  to  our 
separation,  nor  to  the  common  law  proceed- 
ings adapted  to  such  cases.  In  such  cases, 
such  aliens  have  not  any  estate,  right  or 
property  in  such  lands,  nor  would  they  be 
restored  thereto:  if  the  treaty  arrests  such 
proceedings,  it  would  not  restore,  but  create 
and  enlarge  the  estates  of  such  aliens. 
Cases  of  this  kind,  and  the  ordinary  pro- 
ceedings of  forfeiture  founded  thereon,  were 
not,  therefore,  contemplated  in  this  article. 
With  respect  to  the  superior  claims  of  those 
who  held  land  here  at  the  aera  of  our  sepa- 
ration, I  am  not  prepared,    at   present,    to 


say,  whether  the  ordinary  proceeding's  of 
escheat  and  forfeiture,  could  ever  have 
divested  them.  Meaning  to  touch  this  topic 
slightly  hereafter,  I  will  only  at  present 
say  that,  if  they  could  not,  then,  (as  no 
necessity  exists  for  it,)  such  proceeding's 
shall  not  be  construed  to  be  comprehended 
in  the  confiscations  mentioned  in  this  ar- 
ticle; nor  will  the  case  be  otherwise,  ad- 
mitting the  law  to  be  different,  if  (as  I 
believe)  no  forfeitures  of  this  class  had  in 
fact  taken  place  in  America  prior  to  the 
date  of  the  treaty;  and  such,  therefore, 
could  not  have  been  the  ground  of  any  stip- 
ulation in  it.  During  the  existence  of  the 
war,  the  ordinary  law  of  escheat  and  for- 
feiture had  not  been  put  in  force  against 
British  subjects.  It  had  yielded  to  the 
more  powerful  and  direct  course  of  legisla- 
tive confiscation,  which  was  deemed  prefer- 
able, and  was  universally  pursued.  I  am 
authorized  to  acssumethis  as  an  indubitable 
fact,  because  Mr.  Hammond,  (see  his  letter, 
p.  10,  of  the  correspondence, )  after  ransack- 
ing all  our  laws  and  judicial  decisions,  from 
the  beginning  of  the  war  to  the  time  of 
his  writing,  has  only  stated  one  case  (that 
of  Harrison's  representatives)  in  which  a 
decision  on  this  point  has  been  given. 
That  case  will  be  set  out  presently  from 
the  documents  attached  to  the  before  men- 
tioned correspondence ;  from  which  it  will 
appear  that  it  was  neither  rendered  by  the 
supreme  court  of  the  state  (Maryland)  in 
which  it   was    decided,    nor  rendered  until 

the     year    1790.       When    the    devise 
218      *in    question,    in   that   case,  accrued 

is  not  stated.  Am  I  not,  therefore, 
correct  in  saying  that  no  instances  of  the 
enforcement  of  the  ordinary  laws  of 
alienage  had  taken  place,  in  relation  to 
British  subjects,  prior  to  the  treaty  of 
peace,  and  that,  therefore,  in  providing  for 
the  restitution  contemplated  in  the  5th  ar- 
ticle, it  was  wholly  unnecessary  to  meet 
such  cases?  Courts,  in  making  their  con- 
structions upon  laws  or  treaties,  may  take 
notice  of  general  and  notorious  facts,  affect- 
ing such  construction.  The  English  courts 
(for  example)  have  in  many  instances  taken 
notice  of  and  acted  upon  the  general  delu- 
sion created  by  the  South  Sea  bubble  in 
that  country,  in  the  beginning  of  the  last 
century.  Seel  P.  Wms.  746.  So,  as  in  the 
present  instance,  the  long  and  laborious 
researches  of  the  British  minister  before 
noticed,  have  produced  no  instance  of  the 
enforcement  of  the  laws  of  alienage  against 
British  subjects  prior  to  the  conclusion  of 
the  treaty,  wherefore  shall  we  give  to  that 
instrument  a  construction  confronted  by  so 
many  objections,  and  only  (at  most)  neces- 
sary, if  such  decisions  had  actually  existed? 
It  is  also  not  unworthy  of  observation, 
that  congress  are  called  upon  by  this  ar- 
ticle, ^'to  recommend  to  the  several  states 
a  consideration  and  revision  of  all  acts  or 
laws  regarding  the  premises,"  thereby 
meaning  such  special  and  particular  stat- 
utes as  may  have  been  passed  by  the  state 
legislatures  on  the  subject:  they  are  not 
enjoined  to  recommend  an  exemption  in 
favour  of  British  subjects,  from  such  dis- 
abilities, as  accrued,  not  by  virtue  of  par- 
ticular legislative  acts,  but  by  the  conjoined 
effect   of  the   revolution,   and'  the  common 
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law,  relating  to  alienage,   antecedently  ex- 
isting in  America. 

If,  then,  the  Sth  article  of  the  treaty  re- 
lates to  legislative  confiscations  only,  let 
us  next  inquire  whether  the  6th  article  is 
to  be  understood  in  a  more  extensive  point  of 
view ;  bearing  in  mind  the  general  princi- 
ple, that  the  same  word,  occurring  in  differ- 
ent parts  of  an  instrument,  shall  generally 
be  understood  in  the  same  sense. 

219  *That  article  is  as  follows : 
*^That  there  shall  be  no  future  con- 
fiscations made,  nor  any  prosecutions  com- 
menced, against  any  person  or  persons,  for 
or  by  reason  of  the  part  which  he  or  she 
may  have  taken  in  the  present  war,  and 
that  no  person  shall  on  that  account  suffer 
any  future  loss  or  damage,  either  in  his 
person,  liberty  or  property ;  and  that  those 
who  may  be  in  confinement  on  such  charges 
at  the  time  of  the  ratification  of  the  treaty 
in  America,  shall  be  immediately  set  at 
liberty,  and  the  prosecutions  so  commenced 
be  discontinued." 

This  article,  upon  the  whole  context  of  it 
taken  together,  can  only  relate  to  those 
who,  being  American  citizens,  afterwards 
became  refugees,  and  joined  the  enemy;  it 
cannot  relate  (in  a  collective  point  of  view) 
to  real  British  subjects.  Keeping  out  of 
view,  for  the  present,  that  member  of  the 
article,  which  prohibits  future  confisca- 
tions, and  wbich  requires  a  more  particular 
examination,  would  it  not  be  absurd  to 
stipulate  that  after  peace  had  taken  place 
between  the  two  nations,  we  should  com- 
mence no  prosecutions  against  real  British 
subjects  for  the  part  they  had  taken  in 
the  war?  That  part  was  not,  in  them,  a 
culpable  part ;  it  was  one  which  their  duty 
and  allegiance  as  subjects  required  them  to 
take.  Not  residing  in  this  country,  nor 
being  oppressed  as  the  Americans  were,  it 
was  not  their  business  to  join  in  our  revolt, 
nor  to  take  a  part  in  our  battles.  If  there 
had  been  no  such  article  in  the  treaty,  and 
America  had  thereafter  commenced  such 
prosecutions  against  such  British  subjects, 
Great  Britain  would  have  justly  considered 
them  as  acts  of  hostility  against  her.  This 
provision,  then,  as  relative  to  real  British 
subjects,  is  wholly  superfluous,  and  unnec- 
essary ;  it  shall  not,  therefore,  be  construed 
to  have  relation  to  them.  But,  with  respect 
to  the  American  refugees,  this  stipulation 
-was  strictly  necessary  and  proper.  They 
Had  become  citizens  of  the  American  states, 
and  without  expatriating  themselves,  had 
joined  the  standard  of  the  enemy.  After 
the  peace,  the  several  states  might  justly 
have  called  these  their  offending  citi- 

220  zens  to  a  severe  account  *for  their 
conduct;  but  the  humanity  and  hon- 
our of  the  British  nation  was  deeply  inter- 
ested to  protect  them ;  to  protect  these 
American  traitors  from  the  vengeance  of 
their  own  governments.  The  latter  part  of 
this  article  therefore  applies  exclusively 
to  them;  however  it  may  be  with  the 
former.  The  interdiction  of  prosecutions 
for  the  part  they  had  taken  in  the  war,  and 
of  loss  or  damage  accruing  therefrom,  as  it 
related  only  to  them,  so  it  alone  effectually 
secured  them  from  such  common  law  for- 
feitures as  were  incident  to  attainders  or 
prosecutions  for  treason.     As   to   confisca- 


tions, in  relation  to  these  persons  as  they 
were  not  legally  aliens,  in  the  several 
states,  they  were  already  sufficiently  safe 
from  the  effects  of  the  laws  of  alienage. 
The  inhibition  then  of  legislative  confisca- 
tions, conjoined  with  the  interdiction  of 
prosecutions  on  account  of  the  part  taken 
in  the  war,  would  entirely  secure  and  pro- 
tect the  refugees.  Wherefore  then  give  the 
treaty  a  construction  which  entrenches 
upon  the  municipal  rights  of  the  states, 
when  every  necessary  end,  in  respect  of 
the  refugees,  can  be  attained,  by  under- 
standing the  term  * 'confiscations"  in  its 
usual  and  ordinary  sense? 

With  respect  to  real  British  subjects,  it 
is  equally  absurd  to  apply  to  them  the  in- 
terdiction of  the  prosecutions,  and  tautol- 
ogous  to  extend  to  them  the  confiscations 
prohibited  in  this  article,  even  meaning 
thereby  legislative  confiscations.  At  the 
most,  the  article  can  be  so  understood,  as 
to  them,  only  through  abundant  caution. 
We  will  next  inquire  whether  any  neces- 
sity exists,  in  relation  to  them,  (as  it  clearly 
does  not  in  relation  to  the  refugees,)  to 
strain  the  term  in  question,  beyond  its 
usual  and  proper  signification,  and  so  far  as 
to  arrest  the  operation  of  the  general  laws 
of  alienage? 

The  policy  of  the  British  government 
may  justly  be  considered  as  different  in 
relation  to  lands  held  here  by  their  sub- 
jects at  the  time  of  our  separation,  and 
those  afterwards  acquired.  With  respect 
to  the  former  lands,  they  are  safe  in  the 
hands  of  such  holders,  by  the  principles  of 
the  common  law  concerning  escheat 
and  forfeiture,  literally  understood. 
221  *The  principles  of  that  law,  as  un- 
derstood in  England,  not  permitting 
a  renunciation  of  the  original  allegiance, 
nor  contemplating  the  event  of  the  erection 
of  a  new  and  different  government,  the  case 
now  before  us  was  never  presented  in  Eng- 
land, nor  provided  for  by  their  law.  The 
only  inquiry  in  that  country  had  relation 
to  the  capacity  of  the  person  purchasing 
or  claiming  by  descent,  at  the  time  of  such 
purchase  or  descent  respectively.  The  Brit- 
ibh  holders  of  land  in  this  country,  at  the 
aera  of  our  separation,  having  been  there- 
fore capable  of  obtaining  and  holding  lands 
here  at  their  respective  times  of  acquisi- 
tion, committed  no  offence  against  our  laws, 
and  are  safe  from  the  penalties  of  the  laws 
of  escheat  and  forfeiture,  by  the  literal 
terms  of  the  common  law.  It  is  a  great 
question,  but  one  respecting  which  I  have 
formed  no  final  and  decided  opinion, 
whether  the  common  law  should  be  moulded, 
in  this  country,  on  the  great  principle  that 
citizens  may  become  aliens,  and  of  course 
incapable  of  acquiring  lands,  so  as  to  reach 
this  case  also,  of  lands  lawfully  acquired, 
and  only  rendered  unlawful  to  be  holden  (if 
at  all)  by  matter  ex  post  facto;  or  whether 
a  respect  for  vested  and  existing  rights, 
falling  in  with  the  liberal  spirit  of  the 
modern  law  of  nations  on  this  subject, 
(Vattel,  p.  575,  I  200,  p.  483,  {  76,)  should 
turn  the  scale  in  favour  of  a  literal  adher- 
ence to  the  English  law,  and  thus  protect 
lands  actually  holden  here  by  British  sub- 
jects, at  the  time  of  our  separation. 

If  such  shquld  be    esteemed    the    correct 
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opinion,  the  lands  of  the  then  holders  are 
already  safe  from  the  law  of  escheat  and 
forfeiture;  and  the  treaty  therefore  need 
not  receive  an  extended  construction  in 
order  to  protect  them:  and  as  such  lands 
are  also  protected  from  legislative  confisca- 
tions, (or,  in  other  words,  acts  of  hostility , ) 
by  the  mere  conclusion  of  the  peace,  the 
stipulation  in  question  need  not  be  applied 
at  all,  to  real  British  subjects,  even  in  re- 
lation to  lands  by  them  holden  in  this 
country  before  the  war. 

But,  however  this  may  be,  and   whatever 

strong    obligation    there    may    be    upon  a 

sovereign  to  guaranty  to  his  subjects 

222  Mands  held  in  the  enemy's  country  at 
the    'time    of    the    commencement  of 

hostilities,  and,  however  this  circumstance 
might  weigh  in  forming  a  construction  of  a 
treaty  when  such  a  case  shall  actually  oc- 
cur, the  case  is  widely  different  in  respect 
of  future,  eventual  and  possible  acquisi- 
tions; future,  I  mean,  in  relation  to  the 
establishment  of  our  new  government,  and 
the  actual  commencement  of  hostilities. 
Such  is  precisely  the  character  of  the  case 
now  before  us;  and  what  makes  it  still 
infinitely  wea,ker  is,  that  it  accrued  even 
long  after  the  signature  of  the  treaty  of 
peace ! !  In  the  case  of  war,  all  civil  inter- 
course, between  the  subjects  of  the  different 
nations,  becomes  prohibited  and  unlawful. 
This  was  particularly  the  case  in  our  re- 
volutionary war ;  the  statute  of  16  Geo.  III. 
on  the  part  of  Britain,  and  many  similar 
acts  on  the  part  of  the  several  states,  hav- 
ing prohibited  all  but  a  hostile  intercourse 
between  the  people  of  the  belligerent  na- 
tions. In  such  a  state  of  things,  therefore, 
there  would  be  but  few  to  purchase  lands  (in 
the  ordinary  sense  of  the  term)  in  either 
country;  and  even  in  respect  of  devises  and 
descents  to  British  subjects,  we  cannot, 
without  imputing  a  gross  ignorance  to  our 
people,  in  relation  to  the  laws  of  alienage, 
(an  ignorance  which  could  not,  especially, 
be  pretended,  in  this  commonwealth,  after 
the  strong  legislative  declarations  on  the 
subject  contained  in  the  before-mentioned 
act  of  1779,)  suppose  that  many  instances 
took  place  of  devises  being  made,  or  de- 
scents permitted,  to  those  who,  in  the 
double  character  of  enemies  and  aliens,  were 
liable  to  the  double  penalties  of  legislative 
confiscations,  and  municipal  forfeitures 
on  account  of  alienage.  The  permission 
of  such  vain  and  fruitless  devises  and  de- 
scents, would  argue  great  negligence  and 
weakness  on  the  part  of  our  people ;  and 
we  may  therefore  fairly  conclude  that  cases 
of  this  class,  occurring  during  the  war, 
were  probably  few ;  and  those,  as  I  have 
already  said,  possessed  no  strong  claim  on 
the  British  king  to  stipulate  in  their  favour. 
Besides,  no  construction  can 'be  made,  in 
the  present  instance,  in  favour  of  heirs  and 
devisees,  which  will  not  equally  oper- 

223  ate  in  favour  of  actual  ^purchasers  of 
land    here,    (in   the  ordinary  sense,) 

who,  with  their  eyes  open,  have  violated  the 
laws,  and  contravened  the  policy  of  their 
sovereign  I  If  a  plaintiff  of  this  descrip- 
tion were  now  before  the  court,  would  the 
construction  of  the  treaty  be  extended  in 
his  favour?  Certainly  not.  But  the  con- 
struction  must   be    uniform;  and    it    is    a 


sound  rule,  that  in  making  a  construction, 
all  the  consequences  are  to  be  taken  into 
consideration.  I  repeat,  therefore,  that  the 
cases  of  any  of  these  classes  were  probably 
but  few ;  that  none  of  them  had  any  strong 
claim  upon  the  British  king  to  stipulate  in 
their  favour,  and  that  the  actors  in  some 
of  them  actually  contravened  his  policy  and 
injunctions.  These  cases  were  therefore 
probably  not  contemplated  nor  considered 
in  forming  the  treaty,  or  if  so  contemplated, 
were  abandoned  on  account  of  the  weakness 
of  their  pretensions. 

But  further,  British  subjects  so  claiming 
on  any  of  the  three  grounds  of  descent,  de- 
vise, or  actual  purchase,  held  not  actual 
interests,  with  reference  to  the  epoch  of 
our  independence,  but  mere  possibilities 
of  interest,  (even  admitting  the  question  of 
alienage  to  be  in  their  favour, )  interests 
emphatically  in  nubibus,  interests  often 
assailed  by  the  acts  of  our  legislature,  and 
reprobated  by  the  decisions  of  our  courts. 
As  well  might  the  eldest  sons  of  our  cit- 
izens complain  of  the  destruction  of  the 
right  of  primogeniture,  living  their  fathers, 
as  these  British  subjects  object,  that  long 
antecedent  to  the  accruing  of  their  claims, 
they  were  thrown  into  the  class  of  aliens 
by  the  natural  and  necessary  effect  of  oar 
pre-existing  municipal  regulations.  It  waa 
too  much  for  the  British  king  to  ask,  (were 
he  even  impelled  by  a  strong  motive, )  or  for 
our  government  to  grant,  that  the  rights 
of  escheat  and  forfeiture,  accruing  during 
the  war,  should  be  surrendered  in  relation 
to  British  subjects.  Such  a  relinquish- 
ment, in  itself,  would  not  perhaps  have 
been  very  important,  had  congress  possessed 
adequate  powers,  but  it  might  have  carried 
with  it  the  appearance  of  a  concession,  to 
which  America  would  have  been  extremely 
averse;  namely,  that  the  doctrines  of  alien- 
age did  not  attach  here  till  the  aigna- 
224  ture  of  the  treaty;  *or,  in  other 
words,  that  we  were  not,  until  then, 
an  independent  nation  I  With  respect  to 
such  acquisitions  here,  after  the  date  of 
the  treaty,  (as  in  the  case  before  us,)  they 
stand  upon  a  still  weaker  ground.  It  would 
have  been  most  unreasonable  for  the 
British  king  to  ask,  or  for  us  to  grant,  in 
favour  of  mere  future  and  possible  interests, 
that  his  subjects  should  be,  in  some  sense, 
the  same  people  with  us,  after  we  had 
established  ourselves  to  be  wholly  independ- 
ent of  that  nation ;  and  that  they  should, 
without  rendering  us  any  services,  or  ow- 
ing us  any  allegiance,  be  entitled,  through 
all  time,  to  important  privileges  in  our 
country,  which  only  the  subjects  of  one  or 
two  of  the  most  friendly  and  favoured  na- 
tion were,  at  that  time,  permitted  to  enjoy. 
I  will  close  this  part  of  the  subject  by  one 
general  observation ;  and  that  is,  that  in 
all  those  of  our  treaties  in  which  it  was 
intended  to  yield  up  the  laws  of  alienage 
in  favour  of  the  subjects  of  highly  friendly 
and  favoured  nations,  nay,  even  in  the 
instrument  of  confederation  itself,  in  rela- 
tion to  the  citizens  of  the  other  states  of 
the  union,  (see  art.  4,)  express,  explicit,  and 
appropriate  terms  are  used  to  effect  such 
surrender:  whereas  this  is  an  attempt,  un- 
der general  and  ambiguous  expressions,  (to 
admit    the    most,)  to  infer  a  surrender    of 
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those  laws,  and  to  create  or  enlarge  inter- 
ests in  favour  of  the  subjects  of  a  nation, 
then  certainly  standing  at  the  head  of  those 
the  least  favoured  by  America,  and  which 
has  not  been  able  to  obtain  from  us  up  to 
this  day,  even  by  the  famous  treaty  of 
1794,  the  boon  in  question,  in  the  extent 
now  contended  for! 

I  have  avoided,  as  much  as  possible,  in 
this  whole  discussion,  having  reference  to 
that  treaty:  (the  treaty  of  1794:)  I  must, 
however,  here  repeat  my  remark,  that  that 
treaty  has  not  left  vested  and  existing 
rights  to  rest  upon  the  same  basis  with 
future,  contingent  and  possible  ones;  and 
that  while  that  treaty  has  guarantied,  in  a 
remarkable  manner,  the  property  in  lands 
then  actually  holden  in  either  country,  it 
has  suffered  those  future  and  possible  rights, 
together  with  this  famous  doctrine  of  legit- 
imation, to  perish  in  the  quicksands  of  the 
revolution  ;  to  be  cast  into  the  fathom- 

225  less  vortex  *prepared,  by  that  revo- 
lution, for  all  those  parts  and  princi- 
ples of  the  common  law  of  England,  which 
are  heterogeneous  to  our  republican  insti- 
tutions! if  it  should  even  (contrary  to  what 
seems  to  have  been  decided  by  the  supreme 
court  of  the  United  States,  as  before  men- 
tioned) be  argued  that  that  treaty  protects 
and  enlarges  tHe  null  and  defeasible  in- 
terests acquired  here  by  British  subjects 
up  to  the  time  of  its  formation,  it  proves 
nothing  in  relation  to  the  treaty  of  1783, 
both  because  the  present  general  govern- 
ment of  the  United  States  has  powers,  per- 
haps, competent  to  that  purpose,  and 
because  the  treaty  of  1794  has  used  strong 
words  to  effect  it ;  in  both  which  important 
respects,  the  treaty  of  1783  is  widely  differ- 
ent. 

As  the  Sth  article  of  the  treaty  only  rec- 
ommends to  the  several  states  to  do  what 
congress  had  no  power  to  do  absolutely, 
i.  e.  to  refund  money  produced  by  confisca- 
tions, and  if  congress,  as  I  contend,  had 
no  greater  right  to  arrest  property  vested 
in  the  several  states  by  their  laws  of  alien- 
age, than  to  demand  the  money  contem- 
plated by  the  Sth  article,  if  such  arrestation 
had  been  contemplated  by  the  6th  article, 
would  not  the  style  of  recommendation  have 
been  also  kept  up  therein?  And  as  there 
is  a  positive  interdiction  of  ''confiscations" 
stipulated  by  that  article,  shall  we  not 
infer  from  this  change  of  style  that  it  re- 
lates merely  to  such  confiscations  as  con- 
gress possessed  an  absolute  right  to  pro- 
hibit? It  may  not  be  improper  to  add,  that 
another  part  of  the  terms  of  the  clause  in 
question  seems  to  favour  the  construction 
I  contend  for.  These  terms  are  '*that  there 
shall  be  no  future  confiscations  made." 
This  term  ''made,"  seems  strongly  to  im- 
port an  active  measure  to  effect  a  forfei- 
ture, such  as  a  legislative  act,  and  not  that 
kind  of  confiscation  which  is  produced  by 
the  ordinary  and  passive  operation  of  the 
law  of  escheat  and  forfeiture. 

I  have  so  far  considered  this  case  as  if  it 

were    a  case  of  forfeiture ;  whereas  it    is  a 

right  accruing  to  the  commonwealth  by  way 

of  escheat.     Every    thing  that  I  have    now 

said,  to  discriminate  between   forfei- 

226  ture     and    confiscation,  '^holds   more 
strongly  in  relation  to  a  right  accru- 


ing by  escheat.  It  is  doing  much  more 
violence  to  the  meaning  of  the  latter  term 
than  the  former,  to  make  it  synonymous 
with  confiscation.  I  have  also  viewed  it, 
in  general,  as  if  the  descent  in  question 
had  fallen  prior  to  the  date  of  the  treaty  of 
peace;  whereas  it  was  cast  long  after. 
Ours,  therefore,  is  a  much  stronger  case 
than  that;  for  with  respect  to  antecedent 
descents  and  purchases,  there  was  some 
ground,  or  semblance  of  ground,  for  the 
treaty  to  operate  upon ;  but,  in  this  case, 
as  the  antenati  pretension  is  entirely  ex- 
ploded, the  present  plaintiffs  cannot  re- 
cover, unless  we  are  prepared  to  say  that, 
(bating  the  treaty  of  1794,)  through  all  time, 
all  British  subjects,  in  cases  like  the  pres- 
ent, are  entitled  to  recover! ! 

The  4tb  enquiry  I  proposed  to  make  under 
the  head  of  the  treaty,  is  in  a  great  meas- 
ure anticipated;  I  mean  respecting  the 
capacity  of  British  subjects  to  sustain  real 
actions.  This  right  is,  I  think,  incidental 
to  the  right  to  the  subject.  In  all  cases  in 
which  lands  are  preserved  to  British  sub- 
jects, (for  example,  under  the  treaty  of 
1794, )  their  right  to  sue  for  them  is  also  pre- 
served; and  this  right  forms,  in  that  case, 
an  exception  to  the  general  doctrine  of  alien- 
age; but,  on  the  other  hand,  where  the 
principal  does  not  exist,  neither  does  the  in- 
cident ;  they  stand,  or  fail,  together.  While, 
therefore,  I  can  never  subscribe  to  the  posi- 
tion, I  had  almost  said  the  absurd  position, 
taken  by  the  plaintiffs,  that  all  those  are 
entitled  to  sue  for  lands  here,  who  were  so 
entitled  at  the  time  of  their  birth,  under 
another  government,  of  which  they  were 
then  members,  I  can  readily  admit  those  to 
sue,  in  derogation  from  the  general  princi- 
ple attaching  a  disability  to  aliens  in  this 
respect,  to  whom  our  laws  or  treaties  have 
yielded    a   right   to   the   subject   sued  for. 

I  have  thus  given  to  the  treaty  of  peace 
a  construction  which  outstrips  and  goes 
beyond  the  actual  case  before  us.  I  have 
done  this,  not  only  because  all  the  aspects 
of  the  case  seem  much  involved  with  each 
other,  but  also  for  the  reasons  before  as- 
signed for  discussing  somewhat  at  large  the 
pretensions  of  the  antenati.  My  ob- 
227  servations  are  so  multifarious  *and 
desultory,  that  I  fear  I  shall  not  be 
fully  understood ;  but  I  have  not  time  to 
reduce  them  to  order,  nor  even  to  recapitu- 
late. 

The  construction  of  the  treaty,  which  I 
now  contend  for,  has  been  impeached, 
loudly  impeached,  as  gaining  nothing  for 
the  other  contracting  party,  by  merely  in- 
hibiting legislative  confiscations,  while  it 
leaves  free  the  ordinary  laws  of  alienage. 
To  this  objection  I  would  answer,  1st. 
That  that  construction  fully  satisfies  the 
words  of  the  treaty,  and  goes  the  full  length 
of  the  actual  powers  of  the  government  of 
the  confederation  on  the  subject.  2dly. 
That  it  secures  every  thing  for  the  refu- 
gees, whose  interests  were  anxiously  at- 
tended to  by  the  British  government  in  the 
formation  of  the  treaty.  3dly.  That  it  se- 
cures money  and  personal  property  to 
whomsoever  belonging;  there  being  no 
ordinary  laws  in  any  of  the  states  to  work 
a  forfeiture  of  such  property;  and,  4thly. 
That  if  the  ordinary  laws  of  alienage  can- 
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not  divest  land  actually  holden  here  by 
British  subjects  at  the  time  of  our  separa- 
tion, (on  which,  however,  Ig"ive  no  conclu- 
sive opinion,)  my  construction  of  the  treaty 
abandons  no  claims  of  British  subjects  to 
lands  in  this  country,  but  eventual,  contin- 
gent and  unlawful  ones ;  unlawful,  as  being 
acquired  at  a  time  when  they  were  equally 
interdicted  by  the  laws,  and  by  the  actual 
state  of  things  between  the  two  countries; 
and  that  if  our  ordinary  laws  can  divest 
such  lands,  (lands  holden  herein  1776,)  it  is 
meet  that  the  British  subjects  should  lose 
something  by  the  war,  when  the  Americans 
lost  every  thing.  While  we  argue  from 
what  was  incumbent  upon  the  British  king 
to  do,  on  behalf  of  his  people,  we  ought  not 
to  lose  sight  of  a  construction  which  re- 
spects the  rights  of  the  sovereign  states  of 
America,  and  the  actual  temper  and  situa- 
tion of  the  times;  we  ought  not  to  stickle 
for  liberalities  in  favour  of  British  sub- 
jects, when  such  were  not  the  order  of  the 
day,  and  have  not,  in  fact,  been  dealt  out 
to  us  by  them.  It  ought  not,  however,  to 
be  lost  sight  of  as  abridging  the  extent  of 
this  evil,  (if  it  be  one,  and  is  not  otherwise 

cured,)  that  in  several  of  the  states, 
228      (Pennsylvania,   I    am  informed,  *for 

example,)  no  laws  imposing  forfei- 
tures on  account  of  alienage  do  exist,  and 
that,  therefore,  as  to  those  states,  every 
possible  end,  to  be  desired  in  favour  of 
British  subjects,  will  be  attained  by  confin- 
ing the  confiscations  intended  by  the  6th 
article  of  the  treaty  to  mean  legislative 
confiscations  merely. 

I  cannot  dismiss  this  very  important  sub- 
ject, without  declaring  my  satisfaction  to 
find  the  result  of  my  enquiries  entirely 
corroborated  by  a  great  authority.  A  pro- 
duction truly  worthy  of  the  pen  of  the  au- 
thor of  the  declaration  of  independence :  a 
production  which  must  ever  rank  high 
among  the  most  distinguished  of  diplomatic 
dissertations:  which  bears  the  most  evident 
marks  of  the  most  patient  and  laborious 
investigation ;  an  essay  which  confounded 
the  British  minister,  and  put  him  to  si- 
lence, cannot  but  be  considered  by  me  as  a 
great  authority.  Americans  can  never  be 
indifferent  to  a  work  written  by  Jefferson, 
and  sanctioned  by  Washington.  I  will 
even  bring  this  work  into  a  court  of  jus- 
tice, infinitely  sooner  than  the  obiter  dicta 
of  judges,  pronounced  without  necessity, 
and  founded  on  no  deliberation.  There  is 
no  magic  in  the  name  or  character  of 
judges,  which  will  induce  me  to  repel  the 
ablest  opinions,  of  the  greatest  men,  on  the 
most  important  subjects.  Truth  and  right 
are  my  objects ;  and  I  will  avail  m3'self  of 
all  practicable  means  to  endeavour  to  attain 
them. 

Mr.  Hammond,  the  British  minister  in 
this  country,  had  made  complaints  on  the 
very  subject  now  before  us;  that  is,  the 
subject  of  infractions  of  the  treaty  of 
peace,  and  had  invited  the  then  secretary 
of  state  (Mr.  Jefi^erson)  to  a  discussion.  He 
had  complained,  inter  alia,  of  a  decision, 
in  the  state  of  Maryland,  on  the  subject  of 
alienage,  in  the  case  of  Harrison's  repre- 
sentatives. He  had  complained  of  this  de- 
cision ;  but  although  he  was  conjuring  up 
all  the    infractions  of  the  treaty  which  the 


wit  of  man  could  invent  or  suggest,  he 
did  not  urge  it  as  an  infraction  of  the  6tfa 
article,  nor  even,  in  itself,  of  any  article 
of  that  treaty.  He  did  not  urge  this  deci- 
sion, or  any  other  decision,  as  an  in- 

229  fraction  of  *that  article,  interdicting 
^'future  confiscations,"    although    he 

undoubtedly  would  have  done  so,  bad  he 
concurred  with  the  plaintiffs'  counsel  in 
the  construction  they  now  contend  for. 
He  has  come  into  my  construction  of  the 
treaty  in  this  instance,  by  confining  his 
list  of  infractions  of  the  6th  article  to  leg- 
islative violations  only ;  (see  his  letter,  p. 
15,  of  the  correspondence;)  he  merely  com- 
plained of  the  decision  in  Harrison's  case, 
as  establishing  a  principle  which,  taken  in 
connexion  with  the  laws  of  some  of  the 
states  compelling  creditors  to  receive  lands 
in  payment  of  their  debts,  infringed  the 
4th  article  of  the  treaty  guarantying  the 
bona  fide  payment  of  British  debts.  He 
complained  that  the  4th  article  of  the  treaty 
was  infringed,  or  eluded,  by  compelling 
British  subjects  to  receive  lands  in  pay- 
ment, while  the  decisions  on  the  laws  of 
alienage,  did  not  permit  them  to  hold  such 
lands.  (Ibid.  p.  12.)  This,  then,  seems 
to  be  the  extent  of  his  complaint  on  this 
head.  Be  that  matter,  however,  as  it  may* 
the  secretary  of  state  obtained  from  the 
senators  and  delegates  of  the  state  of  Mary- 
land, in  congress,  the  following  statement 
in  relation  to  that  case  of  Harrison's  repre- 
sentatives, viz.  '^on  the  disclosure  of  facts 
made  by  the  trustees  of  the  will  of  Harri- 
son, upon  oath,  in  chancery,  in  consequence 
of  the  claim  made  by  the  attorney  general, 
in  behalf  of  the  state,  the  chancery  court 
determined  it  in  behalf  of  the  state,  it  is 
believed,  on  this  principle,  that  ho^v- 
ever  Great  Britain  might  consider  the 
antenati  as  subjects  born,  and  that  they 
could  not  divest  themselves  of  inherit- 
able qualities,  yet,  that  the  principle 
did  not  reciprocate  on  America,  as 
those  antenati  of  Great  Britain  could 
never  be  considered  as  subjects  born  of 
Maryland.  The  legislature,  however,  took 
the  matter  up,  and  passed  an  act  relin- 
quishing any  right  of  the  state,  and  direct- 
ing the  intention  of  the  testator  to  take 
effect,  notwithstanding  such  right.  It  is 
conceived  that  this  was  a  liberal  and  vol- 
untary act,  on  the  part  of  the  legislature, 
in  behalf  of  Harrison's  representatives, 
who  are  at  liberty  to  pursue  their  claim." 
Documents,  p.  96. 

230  *Mr.  Jefferson,    the   secretary,  tak- 
ing   up    this    case,    upon    the  above 

report,  observes:  **The  case  of  Harrison's 
representatives,  in  the  court  of  chancery  of 
Maryland,  is  in  the  list  of  infractions. 
These  representatives  being  British  sub- 
jects, and  the  laws  of  this  country,  like 
those  of  England,  not  permitting  aliens  to 
hold  lands,  the  question  was,  whether  Brit- 
ish subjects  were  aliens.  They  declared 
that  they  were;  consequently,  that  they 
could  not  take  lands;  and,  consequently, 
also,  that  the  lands  in  this  case  escheated 
to  the  state.  Whereupon  the  legislature 
immediately  interposed,  and  passed  a 
special  act,  allowing  the  benefits  of  suc- 
cession to  the  representatives.  But  had 
they  not  relieved  them,  the  case  would  not 
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have  come  under  the  treaty,  as  there  is  no 
stipulation  in  that,  doing  away  the  laws  of 
alienage,  and  enabling  the  members  of  each 
nation  to  inherit  or  hold  lands  in  the  other." 
Jefferson's  letter;  p.  36. 

I  conclude,  sir,  as  the  best  resuU  of  my 
judgment,  that  the  law  of  this  case  is  in 
favour  of  the  defendant,  and  that  the  judg- 
ment of  the  district  court  should  be  af- 
firmed. 

FLEMING,  Judge,  CARRINGTON, 
Judge,  and  LYONS,  President,  were  of 
opinion,  that  the  appellants  were  incapable 
of  inheriting  from  Robert  Read,  at  the 
time  of  his  death. 

That,  by  the  general  rule  of  law,  none 
can  succeed  as  heirs  to  land,  but  those  who 
are  citizens,  and  owe  allegiance  to  the 
government,  at  the  time  the  descent  is  cast ; 
and  that  the  plea  of  alien  bom  is  a  com- 
plete bar  in  a  real  action,  until  it  is  dis- 
proved; or  some  act  of  naturalization  is 
produced.     7  Co.  16;  Vaugh.  278. 

Thati  both  by  the  civil,  and  the  common, 
law,  those  born  in  another  country,  and 
not  naturalized  in  our  own,  are  aliens,  2 
Dom.  360;  7  Co.  16:  and  that  idea  is 
adopted,  as  well  in  the  acts  of  the  state 
legislature,  as  in  those  of  congress. 

That  alienage  therefore,  was  a  fatal  ex- 
ception to  the  claim  of  the  appellants.  For 
the  revolution  dissolved  the  connexion  be- 
tween the  two  countries:  and,  by  that 
231  event,  the  ^states,  on  this  side  the 
Atlantic,  became  newly  created  sov^ 
ereignties;  to  which,  allegiance  could  not 
be  due  prior  to  their  commencement  as 
independent  governments.  That  Calvin's 
case  supported  these  principles;  for  the 
decision  there  proceeded  on  the  ground, 
that  the  claimant  was  born  after  the  union 
of  the  crowns;  and  consequently  under  the 
ligeance  of  one  who  had  become  sovereign 
of  both  countries.  The  words  of  the  court 
were,  that  **the  time  of  the  birth  is  of  the 
essence  of  a  subject  born ;  for  he  cannot  be 
a  subject  of  the  king  of  England,  unless 
at  the  time  of  his  birth,  he  was  under  the 
ligeance  and  obedience  of  the  king.  And 
that  is  the  reason  that  antenati  in  Scot- 
land, (for  that,  at  the  time  of  their  birth, 
they  were  under  the  ligeance  and  obedience 
of  another  king,)  are  aliens  born,  in  respect 
of  the  time  of  their  birth.  But,  as  Calvin 
was  born  under  one  natural  ligeance  and 
obedience,  due  by  the  law  of  nature  to  one 
sovereign,  he  was  a  natural  born  subject." 
7  Co.  18,  b.  25,  b.  Which  was  not  affected 
by  what  was  afterwards  said,  (fol.  27,)  rela- 
tive to  a  division  of  the  kingdom.  For  al- 
though the  antenati  might,  by  fiction,  pos- 
sibly, be  regarded  as  subjects  of  the  first 
sovereign,  the  reverse  could  never  be  ad- 
mitted; because  the  antenati,  within  the 
dominions  of  the  first  sovereign,  would 
not  be  born  under  the  ligeance  of  the  new 
king ;  and  therefore  they  would  be  aliens  to 
him,  upon  the  same  ground,  that  those 
born  under  the  ligeance  of  James,  as  king 
of  Scotland,  were  aliens  to  him  as  king  of 
England. 

That  this  was  precisely  the  situation  of 
the  antenati  of  Great  Britain  with  respect 
to  the  United  States;  for  although  they 
were  born  under  a  sovereign  common  to 
both    countries   at   the  time,  yet  they  were 


not  bom  under  the  ligeance  of  the  newly 
created  governments  here,  and  consequently 
are  aliens  to  them. 

That  neither  of  the  treaties  varied  the 
case.  Not  the  treaty  of  peace;  because 
that  was  intended  to  secure  to  former  fellow 
subjects,  whom  the  division  of  the  empire 
had  separated  from  each  other,  the 
232  property  which  reciprocally  *belonged 
to  them  at  the  date  of  the  treaty ;  and 
which  might  possibly  have  been  endan- 
gered, on  both  sides,  by  the  renunciation  of 
allegiance  by  one  of  the  parties,  and  the 
relinquishment  of  it  by  the  other.  Not  the 
treaty  of  London ;  because  that  was  only 
intended  to  secure  to  actual  owners  the 
lands  belonging  to  them  at  its  date,  with- 
out any  retrospective  operation  as  to  those 
which    had   been    completely    lost    before. 

That  the  result  was,  that  the  appellants, 
who  were  neither  born  within  the  United 
States,  nor  were  ever  admitted  to  citizen- 
ship here,  could  not  recover;  for  they  had 
not  capacity  to  take  by  descent  in  October 
1787,  when  Robert  Read  died;  and  they 
were  not  embraced  within  the  treaty  of 
London  in  1794,  as  the  land  had  been  ante- 
cedently lost. 

That,  therefore,  the  judgment  of  the  dis- 
trict court  was  right,  and  ought  to  be 
affirmed. 


Blanton  v.  Brackett  &  at. 

[October,  1804.] 

Ctaaacery  Practice— Allefratlons  in  BUI  Denied  by 
Answer.— If  the  affreement  stated  in  tbe  bill  be  de- 
nied by  the  answer,  the  latter  must  be  disproved, 
or  the  bill  will  be  dismissed. 

Blanton  filed  a  bill  in  the  high  court  of 
chancery  stating,  That  he  had  given  a 
bond  to  the  defendant  Brackett;  upon 
which  there  was,  in  March  1797,  a  balance 
due  of  £S9»  19.  2.  That  there  was  an  action 
of  slander  depending,  at  that  time,  in  the 
district  court  between  Anglea  and  the  de- 
fendant Brackett;  who  expected  that  some 
damages  would  be  recovered  against  him 
in  it.  That  Anglea,  being  indebted  to  the 
plaintiff,  agreed  that  if  the  plaintiff  would 
wait  until  that  cause  was  decided,  he  should 
have  the  benefit  of  the  judgment  which 
should  be  obtained  against  Brackett;  who 
agreed  that  it  should  be  discounted  against 

the  plaintiff's  bond  aforesaid.  That 
233      the  plaintiff  accordingly  ^waited  with 

Anglea  until  the  suit  was  ended. 
That  Anglea  recovered  ;flOO  damages 
against  Brackett,  and  assigned  the  judg- 
ment to  the  plaintiff;  but  that  Brackett 
had,  in  the  mean  time,  become  insolvent ; 
and  had  made  a  secret  transfer  of  the  plain- 
tiff's bond  to  Redd,  without  any  considera- 
tion, although  the  latter  had  notice  of  the 
before  mentioned  agreement  between  the 
plaintiff,  Anglea,  and  Brackett,  by  an  ad- 
vertisement in  the  newspapers.  That  Redd, 
finding  the  transfer  would  be  of  no  use, 
procured  a  secret  assignment  of  the  bond, 
likewise  without  any  consideration,  to 
Miller;  who  also  had  notice  of  the  agree- 
ment aforesaid.  That  Miller,  acting  in 
concert  with  the  other  parties,  has  brought 
suit  and  obtained  judgment  in  his  own 
name  upon  the  bond;  but,  in  fact,    for  the 

See  Floyd  v.  Jones,  19  W.  Va.  859. 
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benefit  of  Brackett,  in  order  that  the  latter 
might  avoid  payment  of  Anglea's  judg- 
ment. The  bill  therefore  prays  for  an  in- 
junction to  Miller's  judgment. 

The  answer  of  Brackett  denies  the  agree- 
ment as  to  Anglea's  judgment;  and  states 
that,  prior  to  the  judgment,  he  had,  for  a 
valuable  consideration,  transferred  the 
plaintiff*8  bond  to  Redd;  at  whose  request, 
he  afterwards  assigned  it  to  Miller,  who 
was  a  creditor  of  Redd ;  and  that  the  de- 
fendant has  no  interest  in  the  bond. 

The  answer  of  Brackett  admits  the  ad- 
vertisement in  the  newspapers,  but  denies 
notice  of  the  agreement  relative  to  Anglea's 
judgment ;  and  that  the  defendant  does  not 
believe  that  it  existed.  That  the  defendant 
refused  to  take  the  bond  from  Brackett, 
who  was  indebted  to  the  defendant,  until 
he  could  enquire  of  the  plaintiff  how  much 
was  due  upon  it,  and  when  payment  would 
be  made.  That  the  plaintiff  acknowledged 
that  the  balance  aforesaid  was  due  upon 
the  bond,  and  affirmed  that  he  would  pay 
it  shortly.  In  consequence  of  which  he  ac- 
cepted the  transfer,  and  had  the  bond  as- 
signed to  Miller,  to  whom  he  was  then 
indebted;  but  has  since  paid  him,  and 
therefore  has  become  entitled  to  the  benefit 
of  the  judgment  on  the  bond. 

234  *The    answer    of    Miller   disclaims 
any    knowledge   of   the    transactions 

between  the  other  parties;  declares  that 
Redd  was  indebted  to  him  at  the  time  of 
the  assignment;  that  the  plaintiff  often 
promised  payment;  but  failed  to  make  it, 
and  therefore  he  brought  suit  upon  the  bond. 
That  Redd  has  since  paid  him;  and  there- 
fore is  now  entitled  to  the  judgment. 

Depositions  of  witnesses  were  taken  on 
both  sides;  and  the  court  of  chancery  dis- 
missed the  bill  upon  a  hearing.  The  plain- 
tiff appealed  to  the  court  of  appeals. 

Randolph,  for  the  appellant.  The  bill 
charges  an  agreement  to  discount  the  judg- 
ment ;  and,  although  the  answer  denies  it, 
the  denial  is  disproved  by  two  witnesses. 
Redd  had  notice  of  the  agreement  before 
the  assignment;  andBlanton,  having  never 
renounced  the  right  to  discount,  is  still  en- 
titled to  claim  it. 

Hay,  contra.  There  was  no  contract  for 
the  discount.  Brackett  denies  it ;  and  his 
answer,  so  far  from  being  disproved,  is 
supported  by  three  witnesses.  Contracts 
for  discounts  are  not  good  under  the  act  of 
assembly ;  particularly  against  an  assignee ; 
who  is  affected  by  nothing,  but  an  equity 
existing  at  the  time  of  making  the  bond ;  or 
an   actual   payment  before  the  assignment. 

Wickham,  on  the  same  side.  The  answers 
deny  the  plaintiff's  equity ;  and  they  are 
not  disproved :  But  before  the  complainant 
can  claim  the  discount,  he  must  prove  the 
agreement  for  it.  This  is  not  done ;  and 
it  is  improbable  that  such  a  contract  ex- 
isted ;  for  nobody  would  think  of  stipulating 
to  wait  for  the  chance  of  damages  to  be  re- 
covered by  an  action  of  slander,  in  dis- 
charge of  an  actual  debt,  already  payable. 
The  pretended  discount  was  therefore  an 
after  thought;  and  was  never  contracted 
for. 

235  *Randolph,    in    reply.     The    agree- 
ment is  not  only   proved,  but  is  valid 

in  equity ;  and  there  ought  to  have  been  an 


issue  to  ascertain  it.  1  Ch.  Cas.  50.  The 
defendant  had  cause  to  suspect  the  plain- 
tiff's right,  and  ought  to  have  enquired 
into  it. 

Cur.  adv.  vult. 

TUCKER,  Judge.  The  charges  in  the 
bill,  so  far  as  they  are  material  to  entitle 
the  complainant  to  relief  against  the  de- 
fendants, are  flatly  denied  by  the  answers. 
Brackett  denies  any  agreement  between  the 
plaintiff  and  himself  as  to  the  eventual 
damages  which  Anglea  might  recover 
against  him ;  and  although  there  is  the  tes- 
timony of  three  witnesses,  which  may  in- 
duce some  belief  that  an  agreement  of  that 
kind  might  have  been  contemplated,  yet  as 
there  was  then  no  existing  debt  due  from 
Brackett  to  Anglea  at  any  time  .previous  to 
the  assignment  to  Miller,  nor  any  proof 
that  Anglea  was  a  party  to,  or  had  assented 
to  any  such  agreement,  admitting  that 
there  was  such  an  one  between  Brackett 
and  Blanton,  it  might  have  been  retracted; 
for  Anglea  had  no  certain  demand  against 
Brackett,  which  was  capable  of  being  set 
off  against  an  existing  debt,  until  after  the 
judgment,  which  was  two  or  three  months 
subsequent  to  the  assignment  to  Miller  for 
the  use  of  Redd.  It  was  incapable  of  as- 
signment both  in  law  and  equity:  and,  if 
such  an  agreement  was  made,  as  is  pre- 
tended, between  Anglea  andBlanton,  with- 
out the  previous  assent  of  Brackett,  I  should 
think  it  maintenance.  And,  even,  if,  after 
the  judgment,  Anglea  had  made  an  assign- 
ment of  it  before  any  replevin  or  forthcom- 
ing bond  was  given  (which  bon^s  our  law 
makes  assignable, )  such  an  assignment,  I 
apprehend,  would  not  have  been  legal,  but 
merely  an  equitable  discount  against  the 
bond.  On  this  however  I  give  no  opinion, 
being  clearly  of  opinion  that,  until  Anglea 
obtained  judgment,  no  agreement,  in  re- 
spect to  the  damages  which  he  might  pos- 
sibly recover,  could  affect  the  assignee  of 
Brackett,  unless  there  were  some  fraud  be- 
tween those  parties.  And  although 
236  the  defendants  *are  expressly  charged 
with  a  fraudulent  combination  to  de- 
feat the  complainant's  right  to  a  discount 
for  these  damages,  yet  the  circumstance  is 
positively  denied  by  all  the  parties,  and 
there  is  not  that  I  can  discover,  a  tittle  of 
evidence  to  support  the  charge,  although 
there  is  abundant  to  rebut  it.  As  against 
Redd  and  Miller  the  complainant  is  not,  in 
my  opinion,  entitled  even  to  the  shadow  of 
relief.  Nor  has  he  established  his  case  so 
far  even  against  Brackett,  as  to  induce  me 
to  think  differently  from  the  chancellor. 
Taking  the  whole  evidence  together,  I 
concur  with  him  in  opinion,  that  the  alle- 
gations of  the  bill  being  denied  by  the  an- 
swers, are  not  supported  by  the  testimony ; 
and  therefore  that  the  bill  was  rightly  dis- 
missed. 

ROANE,  Judge.  The  agreement  relative 
to  Anglea's  judgment  is  denied  by  the  an- 
swer; which  is  supported  by  other  testi- 
mony, and  not  disproved  by  Blan ton's 
witnesses.  The  contract  is  novel  and  im- 
probable; and,  upon  the  whole,  I  am  for 
affirming  the  decree. 

FLEMING  and  CARRINGTON,  Judges, 
concurred ;  and  the  decree  was  accordingly 
affirmed. 
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Bedford  v.  Hickman. 

[November,  18M.] 


(2  Am.  Dec.  680.) 
Sato  of  Land— **More  or  Less"— Praud  of  Vendor— Re- 
Uef.*— If  tlie  contract  be  for  900  acres,  more  or  less, 
and  tbe  tract  be  foand  to  contain  only  706  acres, 
the  pnrcbaser  will  be  relieved,  if  it  appear,  tbat 
the  seller  knew  of  the  deficiency  at  the  time  of  the 
sale,  bat  did  not  disclose  it 

Hickman  brought  a  bill  in  chancery,  in 
the  county  court,  to  be  relieved  against  a 
judgment  obtained  against  him  by  Bedford ; 
and  stated,  that  he  had  purchased  a  tract  of 
land  in  Powhatan  county,  from  Bedford, 
for  900  acres,  more  or  less,  and  gave  his 
bond  for  £650^  part  of  the  purchase 
237  money,  *he  having  previously  paid 
him  ;^650.  That,  since  the  purchase, 
he  has  discovered  that  a  fraud  was  practised 
on  him;  inasmuch  as  it  appears  by  the 
original  deeds,  that  the  tract  only  contained 
709  acres,  and,  by  a  survey,  that  it  con- 
tains 765  acres.  That  the  plaintifiF,  at  the 
time  of  the  sale,  was  ignorant  of  the  de- 
ficiency, although  the  defendant  knew;  as 
he  was  in  possession  of  the  deeds,  and  was 
reminded  of  it  by  Taylor,  who  told  him  he 
ought  to  communicate  it  to  the  plaintiff; 
but  the  defendant  said  Taylor  was  not  con- 
cerned in  the  business,  and  wished  the  deed 
suppressed.  That  the  plaintiff  has  paid  as 
much  as  he  ought  in  conscience  to  pay,  as 
per  statement  annexed ;  and  therefore  prays 
an  injunction. 

The  answer  admits  the  purchase  of  the 
land  for  ;fl300;  of  which  the  plaintiff  has 
paid  all  except  what  now  appears  due  on  the 
bond.  Denies  fraud,  as  the  defendant  had 
no  other  knowledge  of  the  quantity,  than 
by  the  tax  roll.  States  that  the  defend- 
ant sold  for  more  or  less,  and  would  have 
preferred  a  survey,  but  was  in  a  hurry  to  get 
away  in  order  to  complete  a  contract  he  was 
treating  about,  for  another   tract  in   Char- 

*5ato  of  Land— '*More  or  Less"— 5ato  la  Oross.— The 

principal  case  is  cited  in  Crislip  v.  Cain.  19  W.  Va. 
fiS7:  Depne  v.  Serjeant,  21  W.  Va.  838,  for  the  propo- 
sition that,  when  a  vendor  sells  by  written  contract 
a  tract  of  land  for  a  certain  sum  of  money,  describ- 
ing it  and  addinff  to  the  description  of  the  land, 
containing  so  many  acres  (specifyinsr  them)  more  or 
lt$a,  or  estimated  to  contain  a  specified  number  of 
acres,  or  any  other  mode  of  specifying  the  quantity, 
which  shows  that  its  exact  qaantity  was  not  in- 
tended to  be  firlven,  such  contract  has  been  inva- 
riably constrned  to  be  a  contract  in  erona,  and  not 
by  the  acre,  nor  has  such  indefinite  specification  of 
the  quantity  of  land  ever  been  construed  as  a  war- 
ranty of  the  number  of  acres  by  the  vendor  and  as 
a  contract,  thns  binding  him  to  make  it  ffood,  thousrh 
the  vendor  has  sometimes  been  held  to  make  it 
ffood,  because  of  fraud  committed  by  him  on  the 
Tendee  by  his  false  representation  of  the  quantity. 

5aaM— 5anie—  Fraud  —  Vendor's  TItto-Deeds.— But 
the  principal  case  is  cited  in  Duvals  v.  Ross,  2  Munf. 
204,  for  the  proposition  that  whenever  it  api^ears 
that  the  title-deeds  of  the  vendor  must  have  dis- 
closed to  him  the  true  quantity  of  the  land,  he  is 
bound  to  account  for  a  deficiency  to  the  vendee, 
thouffh  his  deed  to  the  vendee  expressed  a  quantity 
*'more  or  less." 

See  Nelson  v.  Matthews,  2  Hen.  &  M.  104. 

In  Crislip  V.  Cain,  19  W.  Va.  619.  the  court  referred 
thus  to  the  principal  case:  "The  case  shows, 
that  the  only  question  was  whether  the  vendor 
bad  been  ffuilty  of  a  fraud:  and  it  seems  by 
the  agreement  of  counsel,  it  was  not  even 
claimed,  that  a  mere  mistake  in  the  quantity 
without  fraud  by  the  vendor  would  entitle  the 
purchaser  at  such  a  sale  of  land  in  ffross  to  an 
abatement  The  fraud  was  established:  and  the 
court  affirmed  the  judgment  of  the  court  below 
allowinflr  the  abatement  without  deliverlnff  any 
opinion." 

See  foot-notet  to  Blessinsr  v.  Beatty,  1  Rob.  287: 
Joliffe  V.  Hite.  1  Call  801;  Pendleton  v.  Stewart  5 
Call  1. 


lotte.  Denies  that  the  defendant  ever  re- 
quested Taylor  to  suppress  the  deeds.  States 
that  the  plaintiff  saw  one  of  the  deeds,  but 
the  other  could  not  then  be  found,  although 
it  afterwards  was,  as  the  defendant  was 
informed  on  his  return  to  Powhatan.  That 
he  then  proposed  to  the  plaintiff  to  make 
his  election  to  take  the  land  for  900  acres, 
or  have  a  survey ;  and  that  the  plaintiff 
elected  to  take  it  for  900  acres.  Admits  that 
some  considerable  time  before  the  sale,  he 
had  seen  two  old  deeds  in  Taylor's  house, 
but  had  no  recollection  of  their  contents. 
That  lie  himself  purchased  the  land  of 
James  Bedford  for  900  acres. 

The  exhibits  are : 

1.  Copies  of  the  bond  dated  June  1794; 
and  of  James  Bedford's  deed  to  the  defend- 
ant for  the  land,  which  it  states  to  be,  by 
estimation,  900  acres,  more  or  less,  and  is 
dated  Mar-h  1792. 

238  *2,    Copies   of   a   deed    from    John 
Woodson  to   Stephen  Bedford,  for  350 

acres,  dated  f^ebruary  1735 ;  and  of  a  deed 
from  Michael  Woolf  to  Stephen  Bedford,  for 
350  acres,  dated  April  1736. 

The  deposition  of  a  witness  states,  that 
when  the  parties  were  bargaining  for  the 
lands  at  his  house,  the  defendant  said  he 
held  it  for  900  acres,  and  his  lowest  price 
was  £1300,  That  the  plaintiff  expressed 
some  doubts  as  to  the  quantity;  and  the 
defendant  said  he  thought,  if  surveyed,  it 
would  hold  out  more,  but  he  wished  to  be 
certain  as  to  the  sum, .  as  he  was  in  treaty 
for  another  place ;  and  therefore  would  sell 
it  for  900  acres,  more  or  less,  if  he  even 
lost  a  few  pounds.  That  on  the  next  morn- 
ing, the  plaintiff  declining  to  purchase, 
unless  he  could  see  the  title  papers,  the  de- 
fendant took  out  James  Bedford's  deed,  and 
some  sheriff's  receipts,  which  stated  the 
land  to  be  900  acres;  and  said  he  knew  of 
no  other  papers  that  would  throw  any  light 
on  the  quantity.*  That  his  father  had  held 
it  for  900  acres ;  and  that  he  paid  taxes  for 
600  acres,  exclusive  of  his  mother's  thirds. 
That  the  plaintiff  still  declining  to  buy 
without  a  survey,  the  defendant  offered  a 
survey ;  at  which  the  plaintiff  paused.  That 
the  plaintiff  afterwards  advised  with  the 
deponent  whether  he  should  take  it  for  900 
acres  without  a  survey.  That  they  then 
went  to  Taylor's ;  that  the  plaintiff  asked 
Taylor  if  he  knew  of  any  papers  which 
could  throw  light  on  the  quantity;  that 
Taylor  searched,  but  said  he  could  find 
none ;  observing  that  it  was  always  held  for 
900  acres,  but  he  believed  there  were  nearer 
1000  acres.  That  he  has  since  heard  Taylor 
say,  the  d'efendant  requested  him  to  conceal 
the  title  papers,  on  his  proposing  to  him, 
previous  to  the  sale,  to  shew  them  to  the 
plaintiff;  and  that  that  was  the  reason  he 
did  not  produce  them.  That  he  mentioned 
this  to  the  defendant,  who  denied  it ;  saying 
that  Taylor  had  given  him  the  deeds  some- 
time previous  to  the  contract,  but  he  had 
returned  them  to  him  again,  and  had  them 
not  in  possession  more  than  two  hours. 
That  the  defendant  held  out  an  idea  to  the 
plaintiff,  during  the  whole  treaty  for 

239  the    lands,    that    *they    were    always 
held  for  900  acres,  by  his  forefathers; 

and  that  the  two  deeds  for  350  and  359  acres, 
contained  the  whole  tract. 
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The  deposition  of  another  witness  states, 
that  he  heard  Taylor  say,  that,  having  had 
the  deeds  in  possession,  he  thought  the  land 
would  not  hold  out  900  acres ;  that  he  put 
the  deeds  in  the  defendant's  hands  previous 
to  the  sale,  who  returned  them,  and  desired 
nim  to  take  care  of  them;  that  he  asked 
him  how  he  could  think  of  selling  it  for 
900  acres?  and  observed  that  it  was  his  duty 
to  tell  the  plaintifiF ;  that  the  defendant  was 
angered  thereat,  saying  it  was  nothing  to 
Taylor,  and  why  would  he  meddle  in  it. 
That  when  the  defendant,  with  the  plain- 
tiff and  Clarke,  went  to  him  aboht  the 
papers,  they  had  been  gone  but  a  few  min- 
utes before  he  recollected  where  they  were. 

A  third  witness  says,  that  the  defendant 
never  desired  him  to  suppress  the  deeds ; 
that  he  does  not  believe  the  defendant  knew 
the  quantity;  that  the  defendant  had  the 
deeds  in  possession  not  more  than  five 
minutes :  that  he  gave  the  plaintiff  his  elec- 
tion to  take  it  by  survey,  or  for  900  acres, 
more  or  less. 

A  fourth  witness  says,  that  when  he 
acted  as  sheriff,  he  received  four  years 
quit-rents  of  the  land  as  709  or  710  acres: 
and  two  others,  that  they  received  the  taxes 
on  it  for  the  years  '80,  '81,  '84,  '85,  '87,  '88, 
as  900  acres. 

The  county  court  granted  a  perpetual  in- 
junction ;  and  the  defendant  appealed  to  the 
high  court  of  chancery,  where  the  decree  of 
the  county  court  was  affirmed,  and  from  the 
decree  of  affirmance,  the  defendant  appealed 
to  the  court  of  appeals. 

Randolph,  for  the  appellant.  There  is  no 
fraud  established  against  Bedford.  He 
thought  the  land  was  held  for  900  acres; 
and  sold  it  for  more  or  less.  He  took  no 
steps  to  impose  upon  Hickman,  who  re- 
fused a  survey,  and  bargained  upon  his  own 

and  Clarke's  judgment. 
240  *Call,  contra.  The  appellant  did 
not  disclose  all  the  circumstances  to 
Hickman,  at  the  time  of  the  contract.  He 
only  shewed  him  James  Bedford's  deed  to 
himself,  and  some  receipts  for  taxes:  But 
he  did  not  inform  him  of  the  two  old  deeds 
which  made  it  only  709  acres.  He  ought, 
however  to  have  communicated  that  cir- 
cumstance. For  it  was  known  to  him,  as 
the  answer  states  he  had  seen  them  several 
times  at  .Taylor's  and  he  confessed  to 
Clarke,  that  he  had  had  them  in  possession 
for  two  hours.  Besides,  as  Taylor's  wife 
had  dower  in  the  lands,  and  the  whole  fee- 
simple  was  sold,  it  is  evident  that  the  con- 
tract, though  nominally  with  Bedford  only, 
was,  in  truth,  for  the  joint  benefit  of  both, 
according  to  their  several  interests:  and  it 
is  clearly  proved,  that  Taylor  was  in  pos- 
session of  the  deeds,  and  pretended  he  could 
not  find  them  when  demanded  before  the 
contract  was  signed.  To  make  a  bargain 
of  hazard  binding,  it  is  necessary  that  all 
the  circumstances  should  be  disclosed,  so 
that  the  vendee  may  have  a  full  opportunity 
of  exercising  his  judgment ;  otherwise,  the 
parties  do  not  contract  on  equal  terms. 
Jolliffe  v.  Hite,  1  Call,  301.  Therefore, 
every  circumstance  known  to  Bedford  and 
Taylor,  or  either  of  them,  ought  to  have 
been  communicated  to  Hickman:  and  the 
failure  to  do  so,  entitled  Hickman  to  the 
relief  he  sought.     Consequently,  the  decree 


of  the  court  of  chancery  is  right,  and  ought 
to  be  affirmed. 

Cur.  adv.  vult. 

L/YONS,  President,  at  a  subsequent  day, 
delivered  the  resolution  of  the  court,  that 
the  decree  of  the  court  of  chancery  should 
be  affirmed.  

241  ^Henderson  v.  Lightfoot. 

[October,  180#.] 
Sale  of  Uiad— Payment  in  Land— Failure  to  Make  Title. 

—A.  sold  a  tract  of  land  to  B.  for  £600.  and  4500 
acres  of  land  in  Kentucky,  estimated  in  tlie  con- 
tract at  £400.  B.  at  the  time  of  the  decree,  could 
not  make  a  le^al  title  to  the  4500  acres  of  land; 
and  therefore  was  decreed  to  pay  the  £400  with 
interest. 

John  L/ightfoot  filed  his  bill  in  the  high 
court  of  chancery  stating,  That  in  the  year 
1785,  he  sold  a  tract  of  land  in  Culpepcr  to 
Callender  and  Henderson  for  ;^1050,  and 
took  their  bond  with  security  for  payment 
of  ;f 600  thereof  in  the  following  manner,  to 
wit :  jC^OO  in  bonds,  goods,  &c.  and  the  other 
;f200  in  about  two  years.  The  balance  of 
the  purchase  money  was  to  be  paid  in 
about  4500  acres  of  Kentucky  lands,  stated 
to  be  located  for  captain  Reid.  That  the 
plaintifiF  has  received  the  £AO0,  and  author- 
ized Slaughter  to  receive  the  £200.  That  the 
plaintiff  went  to  Kentucky  to  get  the  lands 
there  conveyed  to  him.  That  the  Slaugh- 
ters assigned  the  bond  aforesaid  to  Gray  in 
order  to  enable  him  to  receive  the  £200. 
That  Gray  is  dead,  and  the  bond  lost.  That 
Callender  and  Henderson  have  neglected  to 
clear  out  the  said  4500  acres  of  land.  That 
Callender  is  dead  without  heirs  in  Virginiat 
and  Henderson  hath  taken  administration 
on  his  estate.  Therefore  the  bill  prays  that 
Henderson  may  be  decreed  to  pay  the  said 
£450  with  interest,  instead  of  the  Kentucky 
lands. 

The  answer  admits  the  purchase  of  the 
Culpeper  lands,  upon  the  terms  in  the  bill 
mentioned,  except  that  they  were  to  give 
their  right  to  the  Kentucky  lands.  That 
Callender  and  Henderson  having  warrants 
for  a    large  quantity  of  lands  in  the  hands 

of Perkins  of  Kentucky,  the  same  were, 

after  the  death  of  Perkins,  delivered  by 
Innes,  his  administrator,  to  Reid  to  be  lo- 
cated. That  Reid,  who  was  present  at  the 
contract  between  the  plaintiff  and  defend- 
ant, did  locate  the  warrants;  and  the  de- 
fendant, not  valuing  Kentucky  lands  much» 
but  willing  to  get  clear  of  them  on  any 
terms,  referred  the  plaintiff   to    Reid 

242  for   information.      ♦That,    after    the 
plaintiff   had   had  some  conversation 

with  Reid,  the  bargain  between  the  plain- 
tiff and  Callender  and  Henderson  was  con- 
cluded, but  upon  the  express  condition  that 
Callender  and  Henderson  were  not  to  war- 
rant them  against  prior  claims,  unless  made 
to  appear  within  one  year,  as  appears  by  the 
said  bond.  That  no  prior  claims  have  been 
made.  That  Callender  and  Henderson  gave 
the  plaintiff  an  order  on  Reid  for  the  lands 
as  by  his  receipt  will  appear.  That  the 
defendant  has  paid  ;f600.  That  the  Ken- 
tucky lands  were  scarcely  worth  the  expense 
of  surveying  and  obtaining  titles;  and 
therefore  the  sum,  claimed  for  them  by  the 
plaintiff,  is  extravagant ;  especially  as  an 
exorbitant  price  was  given  for  the  Cul- 
peper lands  for  the  sake  of  getting  clear  of 
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those  in  Kentucky.  That  Reid  has  been 
paid  his  fees  for  locating,  as  appears  by 
his  receipt  and  bond,  stating  that  the  loca- 
tions have  been  made:  Which  bond  the  de- 
fendant directed  to  be  delivered  to  the 
plaintiff.  That  it  was  agreed  between  the 
plaintiff  and  Callender  and  Henderson  that 
the  plaintiff  should  pay  any  other  charges 
for  clearing  out  the  said  lands,  and  that 
Callender  and  Henderson  should  repay 
them.  That  the  defendant  is  neither  the 
executor  or  administrator  of  Callender. 

The  amended  answer,  states  that  the 
plaintiff  before  he  sold  the  Culpeper  lands 
to  Callender  and  Henderson,  offered  them 
at  j£500,  but  could  not  sell  them  at  that 
price;  and  that  the  only  addition  to  the 
value  was  100  acres  at  the  price  of  ;f  100. 
That  the  defendant,  several  years  after- 
wards and  after  the  rise  of  lands,  sold  them 
for  £950  upon  credit :  About  £Z00  of  which 
he  cannot  recover,  because  the  title  is  dis- 
puted, and  an  injunction  has  been  granted 
by  the  county  court.  It  denies  any  notice 
that  the  land  could  not  be  obtained,  until 
the  suit  was  brought;  which  put  it  out  of 
the  defendant's  power  to  obtain  redress. 

The  exhibits  are,  1.  The  receipt  of  Keid 
for  his  fees  for  surveying  the  land ;  which 
is  written  at  the  foot  of  an  account  stating 
the  surveys.     2.  A  land  warrant  for  12,892^ 

acres  of  land,  with  Perkins's  receipt 
243      to  Callender  and  Henderson  *for  the 

same,  expressing  that  it  was  to  be 
located.  3.  The  entries  of  the  lands  by 
Thomas  Perkins  as  assignee  of  Callender 
and  Henderson ;  and  a  survey  thereof  for 
the  heirs  of  Thomas  Perkins,  assignee  of 
Callender  and  Henderson.  4.  The  bond  of 
Callender  and  Henderson  to  Lightfoot,  with 
the  payments  endorsed ;  among  which  is  a 
receipt  by  the  plaintiff  for  an  order  on  Reid 
for  6000  acres  of  land.  5.  The  obligation 
of  Reid  and  Strother  acknowledging  receipt 
of  fees  for  locating  the  lands,  and  contain- 
ing an  express  declaration  that  they  have 
been  located  and  surveyed.  6.  A  letter 
from  Perkins  to  the  defendant  enclosing  a 
copy  of  the  entries  he  had  made  for  them, 
dated  September  25th,  1785.  7.  Three 
letters  from  Innes,  the  administrator  of  Per- 
kins: The  first  dated  March  23d,  1787,  in- 
forms him  of  Perkins's  death,  and  speaks 
of  lands  in  which  the  defendant  may  be 
interested.  The  second,  of  lands  located, 
by  Perkins,  for  the  defendant,  himself  and 
others :  The  third,  of  the  defendant's  lands, 
and  wishes  him  to  pay  the  surveyor's  fees; 
after  which  he  (Innes)  will  pass  the  plats 
through  the  office.  8.  A  letter  from  Cal- 
lender and  Henderson  to  Reid,  desiring  him 
to  deliver  the  land  papers  to  the  plaintiff, 
who  would  pay  the  office  fees :  this  letter 
appears  to  have  been  sent  by  the  plaintiff. 

The  deposition  of  Waddle,  states  that,  on 
the  14th  of  May,  1789,  he,  on  behalf  of  Cal- 
lender and  Henderson,  paid  Reid  his  fees 
for  surveying  the  lands. 

The  deposition  of  another  witness,  states 
that  he  was  present  when  Waddle  paid  Reid 
for  the  surveys. 

The  defendant's  counsel  moved  for  a 
continuance  of  the  cause  in  order  that  the 
defendant  might  take  the  depositions  of 
Innes  and   Reid;  but  the  motion   was  over- 


ruled by  the  court:  which  decreed  payment 
of  the  money,  without  any  condition. 

Call,  for  the   appellants.     The   title    was 

unquestionable.     1.  Because  the  receipt  of 

Perkins,    for   the   land   warrant,   created  a 

clear  trust  for  Callender  and  Hender- 

244  son  ;  and  therefore  *the  land  belonged 
to    them    in    whose    name  soever  the 

warrant  was  located.  2.  Because  Perkins's 
letter  says  they  were  located  for  the  benefit 
of  Callender  and  Henderson ;  that  he  had 
got  Reid  to  do  the  business,  and  that  the 
two  entries  were  enclosed ;  which  is  corrob- 
orated by  Reid's  calling  on  Callender  and 
Henderson  for  his  fees,  stating,  in  his  re- 
ceipt, that  they  had  been  located  on  their 
account. 

The  appellant  has  not  broken  the  contract. 
For  the  plaintiff  knew  the  situation  of  Cal- 
lender and  Henderson's  title  to  the  lands  at 
the  time  he  purchased ;  because  it  is  impos- 
sible that  he  should  have  bought  without 
enquiring  into  the  local  situation,  and 
rights;  and  the  enquiry  would  naturally 
have  led  to  a  sight  of  the  papers,  and  a  full 
explanation  of  the  title. 

The  plaintiff  took  upon  himself  the 
trouble  of  obtaining  the  patents.  For  his 
knowledge  of  the  situation  of  the  title 
shews  it;  especially  as  he  was  to  go  to 
Kentucky  in  pursuit  of  the  lands:  and  he 
took  the  order  on  Reid  in  full  satisfaction 
of  the  bond ;  which  necessarily  shews  that 
he  was  to  get  the  grant  himself,  or  else 
the  purchase  would  have  been  of  no  use  to 
him.  Besides,  the  amended  answer  (which 
not  being  replied  to  is  evidence)  states  that 
he  was  to  pay  the  fees  for  clearing  out  the 
lands  and  obtaining  the  patents.  Which, 
ex  vi  termini,  supposes,  that  he  was  to  be 
at  the  trouble  of  carrying  the  rights  into 
grant.  For  whoever  buys  an  equitable  title 
of  thi»  kind,  agrees  to  encounter  all  the 
delays  and  difficulties  incident  to  the  pro- 
curement of  the  legal  estate;  because  he 
knows  it  cannot  be  conveyed,  until  it  is 
procured,  and  therefore  he  virtually  stipu- 
lates to  wait  for  it. 

Consequently,  the  sole  question  is. 
Whether  the  defendant  had  an  equitable 
title  at  the  time  of  the  purchase?  For  if 
he  had,  the  court  of  chancery  ought  to  have 
compelled  the  plaintiff  to  assert  it,  or  given 
the  defendant  time  to  do  it.  2  Wms.  630;  1 
Atk.  12;  3  Wms.  190;  Syme  v.  Johnston,  3 
Call,  559;  Pollard  v.  Rogers,  in  this  court, 
4  Call,  239.     The  principle  of  all  which 

245  cases  applies   to  this.     For,  *in  that, 
in  2  Wms.,  time  was  given,  when  the 

cause  was  ready  for  hearing,  until  the  act 
of  parliament  could  be  procured  to  enable 
the  party  to  convey,  although  it  was,  nec- 
essarily, uncertain,  whether  such  an  act 
would  ever  pass.  In  that  in  3  Wms.  the 
heir  at  law  was  as  necessary  a  character  to 
be  brought  in»to  the  cause,  as  the  heir  of 
Perkins  here:  And  those  in  1  Atkyns,  and 
this  court,  are  liable  to  similar  remarks ; 
for,  in  every  instance  of  that  kind,  the 
person,  having  the  legal  estate,  is  a  formal 
party  only,  without  a  scintilla  of  right. 
Besides,  the  practice  is  to  send  it  to  a  mas- 
ter to  enquire  into  the  title ;  and  if  he  re- 
ports, that  a  good  one  can  be  made,  if  such 
a  person  will  join,  time  is  afforded  to  get 
him  to  join.     Which  is   exactly   similar    to 
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the  present  case :  and  the  argument  is  the 
stronger  on  this  occasion,  because  the 
plaintiff  might  have  made  the  heir  of  Per- 
kins, defendants  to  this  suit,  and  obtained 
a  decree  for  a  complete  title.  Therefore, 
as  the  plaintiff  might,  by  additional  par- 
ties, have  enforced  a  conveyance  of  the 
legal  estate,  the  court  of  chancery  ought  to 
have  compelled  him  to  make  the  parties,  or 
given  the  defendant  time  to  file  a  cross  bill 
for  that  purpose. 

It  makes  no  difference  that,  although  the 
location  was  in  the  name  of  Perkins,  that 
circumstance  is  not  mentioned  in  the  writ- 
ten contract;  because  the  bond  does  not 
say,  that  the  lands  were  located  in  the 
name  of  Callender  and  Henderson ;  but  is 
silent  as  to  names;  and  therefore  is  not  in- 
consistent with  the  truth  of  the  case,  which 
appeared  in  the  entry  and  other  papers. 

The  plaintiff  ought  tu  have  pursued  the 
claim;  and,  if  disappointed  in  obtaining 
it,  he  should  have  given  notice  to  the  de- 
fendant. 1.  Because  he  had  undertaken  to 
pursue  it.  2.  Because,  by  the  contract, 
prior  claims  were  to  be  made  known,  within 
a  year ;  which  supposes  diligence  of  enquiry 
into  the  title ;  for  otherwise,  the  informa- 
tion could  not  have  been  had,  within  the 
limited  time. 

The   court   of   chancery   ought    to   have 

granted    the  continuance.     For  the  papers 

shewed,    that     the     witnesses     were 

246      ^important;  and  commissions  to  take 

their  depositions  could  not  have  been 

obtained  without  leave  of  the  court. 

Williams,  contra.  The  contract  was  to 
convey  the  lands  surveyed  by  Reid,  and  to 
warrant  the  title:  which  must  have  been 
understood  as  of  lands  surveyed  in  the 
names  of  Callender  and  Henderson :  the 
answer  so  explains  it,  and  the  order  upon 
Reid  was  accordingly.  The  appellants 
have  not  transferred  the  lands:  and  it  is 
not  sufficient  for  the  seller  to  say  he  has 
not  broken  the  contract,  but  he  must  prove 
that  he  has  performed  it.  That  I^ightfoot 
bought  the  equitable  title  only,  makes  no 
difference,  because  he  considered  it  as  a 
transaction  with  the  vendors  only.  The 
answer  proves  that  the  appellant  did  not 
disclose  the  papers  and  situation  of  the  title 
to  L/ightfoot  at  the  time  of  the  contract: 
which  ought  to  have  been  done,  that  the 
latter  might  have  bargained  with  a  full 
knowledge  of  the  circumstances.  The  al- 
legation of  the  answer  that  Reid  was  pres- 
ent at  the  contract,  is  disproved  by  the  facts 
in  the  case;  because  it  appears  that  the 
contract  was  on  the  13th  of  August,  and 
the  survey  was  made  on  the  3d  of  the  same 
month.  The  appellee  did  not  undertake  to 
clear  out  lands  in  the  name  of  the  heirs  of 
Perkins,  but  those  in  the  name  of  Callender 
and  Henderson.  The  authorities  cited  on 
the  other  side,  prove  nothing  for  them ;  be- 
cause those  cases  shew  that  there  will  be 
no  specific  performance  unless  compensa- 
tion can  be  made.  But  here  was  gfreater 
delay,  than  was  ever  allowed.  There  was 
no  obligation  upon  Lightfoot  to  make  the 
heirs  of  Perkins  parties;  because  it  does 
not  appear  that  he  had  any.  The  bill  states 
a  conveyance  of  the  Culpeper  lands,  which 
was  sufficient.  It  was  not  necessary  to 
reply   to   the   amended   answer;  because  it 


was  to  be  tried  upon  the  evidence;  and 
such  a  practice  would  produce  the  delay  of 
a  new  commission,  or  drive  the  plaintiff  to 
admit  the  new  allegations.  The  survey  ift 
in  the  name  of  the  heirs  of  Perkins,  and 
therefore  a  patent  could  not  be  obtained. 
The   sum   decreed    by    the    court    of 

247  chancery  was  right :  and  the  *contin- 
uance  moved   for    ought   not  to  have 

been  granted,  after  so  much  delay. 

Wickham,  on  the  same  side.  The  lands 
never  have  been  conveyed,  and  Callender 
and  Henderson  have  not  got  them.  Al- 
though it  be  true  that  a  mere  legal  title  will 
not  prevent  a  decree,  yet  that  is  not  this 
case;  for  Perkins's  heirs  have  not  the  legal 
title,  but  it  is  in  the  state  of  Kentucky. 
A  patent  cannot  issue  in  the  name  of  *4he 
heirs  of  Perkins:"  for  the  act  of  assembly 
requires  the  grantee  to  be  named :  and  we 
know  not  who  the  heirs  are.  There  may 
be  other  titles,  in  all  this  time,  to  these 
lands:  And  that  is  a  danger  which  Light- 
foot  is  not  bound  to  encounter.  If  a  suit  is 
brought,  it  must  be  brought  against  the 
register  of  the  land  office  in  Kentucky;  and 
could  not  have  been  brought  here.  Had  all 
the  circumstances  been  disclosed,  Lightfoot 
would  have  made  a  difference  in  his  con- 
tract. The  defendant  contracted  to  trans- 
fer; and  therefore  he  must  shew  that  he 
has  done  so. 

CARRINGTON,  Judge,  delivered  the 
unanimous  opinion  of  the  whole  court*  that 
the  decree  of  the  high  court  of  chancery 
should  be  affirmed. 

Decree  affirmed. 

248  ^Johnston  v.  Thompson. 

[October,  1801.1 
Executors— Joint  Power  to  Sell  Laiid.t— If .  before  the 
revolation.  tbe  testator  directed,  that  his  exec- 
utors should  sell  his  lands,  a  sale  by  one  was  void, 
unless  it  appeared  that  the  other  was  dead  or 
refused  to  qualify. 

In  ejectment  brought  by  Amos  Thompson 
against  Johnston,  guardian  of  Hinton,  for 
a  tract  of  land,  the  declaration  was  ''for  a 
tenement  with  the  appurtenances,  lying  on 
both  sides  of  Sweeten 's  fork  of  Sandy 
creek;"  without  mentioning  the  county. 

There  was  an  oVder  of  survey,  and  the 
jury  found  a  special  verdict;  which  stated, 
that  on  the  7th  of  August,  1761,  a  patent 
for  660  acres  issued  to  Richard  Dudgeon, 
which  they  find  in  haec  verba.  That  on  the 
10th  of  March,  1756,  another  issued  for  250 
acres,  which  they  also  find  in  haec  verba. 
That  Dudgeon,  being  seized,  died  in  Jan- 
uary 1771,  having  devised  the  said  lands  to 
be  sold  by  his  executors;  and  they  find  his 
will  in  haec  verba,  whereof  he  appointed 
Mary  Dudgeon  executrix,  and  John  Dudgeon 
executor.  That  Mary  Dudgeon  alone  quali- 
fied as  executrix,  and  sold  a  part  of  the 
said  lands  to  the  plaintiff,  on  the  2d  of 
March,  1778.  They  find  the  act  of  1781  and 
1782,  (for  ascertaining  taxes,  &c. )  That 
the  lands  were  taxed  to  the  plaintiff  on  the 

*The  president  was  indisposed;  but  judffe  Car- 
rinffton  said,  that  he  was  directed  by  him  to  men- 
tion that  he  concurred  with  the  rest  of  the  coart  in 
afflrminff  the  decree. 

tBxecutori— Joint  Power  to  5eli  Land.— The  prin- 
cipal case  is  cited  in  Dunn  v.  Renick.  40  W.  Va.  88S, 
22  S.  E.  Rep.  71.  See  monographic  note  on  ''Execu- 
tors and  Administrators"  appended  to  Rooser  v. 
Depriest,  5  GratL  ft. 
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commissioner's  books  of  Pittsylvania,  at 
6s.  5d.  per  acre.  That  William  Todd  being 
high  sheriff  for  the  said  county  of  Pittsyl- 
vania, for  the  year  1786,  Christian  Shelton, 
jr.,  his  deputy,  advertised  in  the  Gazette, 
dated  April  7th,  1787,  the  said  lands  for  sale : 
and,  in  presence  of  Todd,  and  by  his  di- 
rection, he  sold,  at  auction,  at  Pittsylvania 
courthouse,  in  June  1787,  the  lands  in  ques- 
tion, for  the  taxes  of  1786;  purchased  them 
himself;  and  conveyed  to  Todd.  That  he 
also  conveyed  them  to  the  defendant.  That 
the  lands  lie  in  Pittsylvania  county. 

The  district  court  gave  judgment  for  the 
plaintiff;  and  Johnston  obtained  a  writ   of 
supersedeas    by    order   of   a    judge  of  this 
court,  to  the  said  judgment. 

249  *^Randolph,  for  the  appellant.     The 
order  of  survey-  was  neither  executed, 

nor  rescinded ;  and  no  reason  is  given  for 
it,  although  one,  or  the  other,-  ought  to 
have  been  done,  as  it  was  an  important 
document.  The  verdict  leaves  it  uncertain 
which  tract  of  land  was  sold,  and  whether 
it  was  one  of  those  which  the  testator  had 
devised  to  be  sold.  Mary  Dudgeon  could 
not  sell,  without  John  Dudgeon,  the  other 
executdr,  joining  in  the  sale ;  for  the  power 
was  joint,  and  therefore  ought  to  have  been 
jointly  executed,  Pow.  Dev.  299;  especially 
aa,  by  the  terms  of  the  probat,  liberty  was 
reserved  to  him  to  come  in  and  join  in  the 
probat  and  administration.  This  defect  is 
not  cured  by  the  stat.  21  Hen.  8:  because 
that  statute  expressly  requires  that  John 
Dudgeon  should  have  refused.  Besides, 
John  Dudgeon  was  heir  at  law,  and  the 
title  was  in  him.  The  court  will  presume 
that  the  sheriff  acted  properly,  as  nothing 
appears  in  the  verdict  to  the  contrary. 
Johnston  was  a  fair  purchaser  without 
notice,  and  therefore  ought  not  to  be  dis- 
tnrbed.  The  declaration  states  no  county, 
and  therefore  there  is  no  certainty  in  the 
lands  recovered. 

Nicholas,  attorney  general,  contra.  It 
was  not  necessary  that  it  should  appear  that 
the  order  of  survey  was  executed  or  re- 
scinded. For  it  was  the  plaintiff  who  asked 
it,  and,  if  he  chose  to  go  to  trial  without, 
the  other  side  could  not  complain,  as  they 
made  no  objection,  nor  asked  any  continu- 
ance upon  that  ground ;  of  course,  as  the 
court  had  a  discretion  in  the  business,  and 
do  not  appear  to  have  exercised  it  improp- 
erly, their  conduct  in  proceeding  to  try  the 
cause,  cannot  be  impeached:  especially  as 
the  order  appoints  a  day,  and  nothing  fur- 
ther is  said  about  it ;  for  if  it  was  not  then 
executed,  the  order  was  no  longer  in  force. 
It  is  not  true,  that  the  survey  was  impor- 
tant; for  the  suit  was  not  about  conflicting 
boundaries,  but  about  title  only.  The  ver- 
dict finds  the  land  with  sufficient  certainty. 
For  it  states  the  patents  and  will,  and  then 
says  that  the  executrix  sold  part  of  those 
lands.     The  statute   of  Hen.    8,    does 

250  not  require  a  ^formal  refusal.  It  is 
sufficient  that  the  other  executor  neg- 
lected to  qualify  for  a  considerable  time. 
Nor  ought  one  executor  to  have  it  in  his 
power  to  defeat  the  will  by  his  neglect. 
The  court  will  not  presume  that  the  sheriff 
acted  rightly,  unless  he  shews  it.  Such  a 
presumption  is  never  made ;  and  there  is  no 
more  reason  to  do  it  in   favour  of  a  public 


officer  than  any  other  person.  Nothing 
will  be  inferred  by  the  court;  but  the  cause 
will  depend  upon  the  verdict  only ;  and  that 
finds  nothing  in  favour  of  Johnston.  The 
act  of  assembly,  made  in  1781,  required 
four  weeks  notice,  in  one  of  the  Richmond 
gazettes,  Chan.  Rev.  153;  and  the  verdict 
only  finds  a  single  publication.  This  pro- 
vision of  the  law  is  not  repealed  by  the  act 
of  1782,  Ch.  Rev.  172 ;  because  that  act  only 
repeals  what  came  within  its  own  purview. 
The  act  of  1781,  also,  required  a  publication 
at  the  church  or  other  public  places  in  the 
parish ;  and  no  such  publication  is  found. 
Besides,  the  sale  at  the  courthouse  was 
improper ;  for  it  ought  to  have  been  made 
upon  the  premises.  The  form  of  laying  off 
the  land  has  not  been  attended  to ;  although 
the  act  expressly  prescribed  it.  That  John- 
ston was  a  purchaser  without  notice,  makes 
no  difference,  which  Randolph  now  ad- 
mitted and  relinquished  that  point.  The 
verdict  finds  that  the  land  lay  in  Pittsyl- 
vania county ;  which  removes  the  objection 
relative  to  the  omission  of  the  county  in 
the  declaration. 

Call,  on  the  same  side.  It  was  not  nec- 
essary, that  the  order  of  survey  should  have 
been  executed  or  rescinded,  which  Randolph 
now  admitted,  and  gave  up  that  point. 

The  verdict  ascertains  with  sufficient  pre- 
cision that  the  lands  sued  for  by  Thomp- 
son, are  part  of  those  devised  to  be  sold. 
1.  Because  it  first  states  the  patents,  then 
the  seisin  under  those  patents,  and  con- 
cludes with  saying  that  he  devised  the  lands 
aforesaid  to  be  sold  by  his  executors.  2. 
Because  it  afterwards  says,  that  Mary 
Dudgeon  sold  part  of  the  lands,  being  the 
lands  in  the  g^nt  aforesaid  described.  3. 
Because  the  deed  describes  the  same 
251  boundaries  ^mentioned  in  the  patent; 
and  they  both  call  for  the  same  water 
course  with  the  will.  These  findings  de- 
scribe the  lands  with  so  much  certainty, 
that  it  is  impossible  to  mistake  them;  and 
therefore  this  exception  of  the  appellant's 
counsel  is  altogether  untenable. 

Mary  Dudgeon  could  sell,  as  John  Dudgeon 
had  neglected  to  qualify.  Because  it  is 
within  the  reason  of  the  stat.  21  Hen.  8, 
chap.  4,  which  gives  power  to  those  who 
qualify,  to  sell,  where  the  others  refuse. 
1  Statutes  at  I#arge,  368;  1  Bac.  Ab.  new 
ed.  316.  For  although  that  statute  uses 
the  word  refuse,  yet,  if  the  executor 
neglects  to  qualify,  it  ought  to  be  con- 
sidered as  tantamount  to  a  refusal.  For 
the  estate  ought  not  to  remain  unadmin- 
istered  either  from  the  perverseness,  or, 
to  use  the  language  of  the  statute,  the 
uncharitableness  of  the  other  executors. 
Accordingly,  it  has  been  held  that  forbear- 
ing to  qualify,  for  a  great  length  of  time, 
was  the  same  thing  as  refusing  to  qualify. 
Moor,  273. 

This  interpretation  will  the  rather  be 
made,  because  t>eing  a  remedial  law,  in- 
tended to  redress  a  mischief,  the  remedy 
ought  to  be  advanced,  and  the  mischief 
suppressed.  1  Black.  Com.  87.  Therefore 
the  statute  should  be  taken,  by  equity,  in 
an  enlarged  sense,  so  as  to  include  cases 
falling  within  the  reason  of  those  particu- 
larly named.  6  Bac.  Ab.  384,  387;  Plowd. 
467 ;  Beaumarchais  v.   The   Commonwealth 
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in  this  court,  3  Call,  122.  Accordingrly  this 
statute  has  always  been  favourably  ex- 
pounded: Thus,  although  the  statute  only 
speaks  of  cases  where  the  testator  devises 
that  his  executors  shall  sell  his  lands,  yet, 
by  a  favourable  construction,  it  has  been 
extended  to  cases  where  the  testator  devises 
his  lands  to  his  executors  to  be  sold.  1 
Bac.  Ab.  316;  Co.  Ivitt.  113.  Which  proves 
that,  in  the  opinion  of  the  judges,  the  stat- 
ute ought  to  be  favourably  expounded,  and 
extended  to  cases  within  the  reason,  though 
not  within  the  letter.  Now  the  present 
case  is  within  the  reason  of  the  act.  For 
when  a  man  may  qualify,  and  declines  to 
do  so  for  a  great  length  of  time,  he,  in 
effect,  refuses  to  act:  because  there  is  no 
reasonable  difference  between  a  refusal  and 
a  voluntary  neglect. 

252  *It  does  not  make  any  difference  that 
liberty  was  reserved  to   the  other  ex- 
ecutor to  come  in  and  qualify.     1.  Because 
that   was  a  work  of  supererogation ;  for  he 
would    have    had   a  right  to  do  so  without. 
But,  at  any  rate,  it   creates  no  difficulty  in 
the  discussion.     For  it  does   not  make  him 
ipso  facto   executor,    but   only  gives  him  a 
right  to  administer;  which  he  could  not  do, 
without  giving  bond,  and  that  he  never  did. 
But  if  the  person  named  will   not   qualify, 
he  is  not  executor;  but  must  be  held  to  re- 
fuse ;  for  what  is  a  refusal,  but  a  total  neg- 
lect   to   accept   the   trust?    And   there  are 
instances  in  which  the  law  appears  to  have 
so    considered    it.      For    if   an    action    be 
brought   against    the   qualified    executors, 
they  cannot  plead  in  abatement  that  others 
were    named    in    the  will,    without  stating 
also  that  they  had  administered,  Richards' s 
Wills,    332 ;  9   Co.    37,    which    shews    that 
prima  facie  the   law  implies  a  refusal.     2. 
Because  it    is    the    delay    to  qualify  which 
creates  the  inference  of  a  refusal;  and  that 
applies  as  well  when  the  liberty  is  reserved, 
as  when  it  is  not.     For  when   a  man  has  it 
in  his  power  to  accept,  and   does   not,  it  is 
a  refusal.     Because  his  refusal  may  be  col- 
lected from  his  actions  as  well  as  from  his 
words:  which    is   agreeable    to   the  rule  of 
the  civil  law,    Recusari  haereditas  non  tan- 
tum  verbis,  sed  etiam  re  potest ;  and  so  was 
the  decision  in  Moor,  273.     This  reasoning 
is  the  stronger  in  the  case  of  an  heir  at  law, 
whose  lands  were  sold  away  from  him,  and 
who    was   therefore  called  upon  by  interest 
to  interfere  in  the  business.     3.  Because  if 
the  other  executor  had  been  summoned,  and 
had  made  default,  all  the   books  agree  that 
it  would  have  been  tantamount  to  a  refusal. 
But  such  a  summons  was   not  necessary   in 
the  present  case :  First.  Because  it  is  never 
practised  in  this  country.     For  it  is  no  part 
of  the  common   law,    and   therefore    never 
was    adopted    here.      Besides   the   practice 
would  have  been  useless  with  us:  for  the  act 
of  assembly  having  required    that  the  will 
should  be  recorded,  the  record  becomes  con- 
structive notice  to  all  the  world ;  and  there- 
fore it  operated   as  a  summons  to  the  other 

executor.     Of  course,    if   he    delayed 

253  ^afterwards,  it  was  equal  to  a  default 
after    summons.     Secondly.    Because 

it  is  never  practised,  even  in  England,  in 
those  cases  where  one  executor  has  quali- 
fied. Because  the  will  having  been  ap- 
proved,   and    the    effects    committed    to  a  | 


proper  person,  the  court  concerns  itself  no 
further  about  the  business :  for  the  reason 
of  a  summons  in  the  first  instance  is;  to 
prevent  the  future  probat  from  destroying 
the  mesne  acts  of  the  administrator;  which 
it  would  do,  if  administration  were  com- 
mitted, without  a  previous  summons. 
Thirdly.  Because  a  renunciation  may  be 
by  parol ;  and  after  several  years  the  court 
will  presume  all  necessary  solemnities. 
Swinb.  449.  Fourthly.  Because  there  is  a 
difference  between  such  a  refusal  as  would 
bar  the  right  of  the  party  altogether,  and 
such  a  refusal  as  will  prevent  his  defeating 
the  mesne  acts  of  those  who  qualify.  Thus 
a  delay  to  qualify  after  summons  in  Kng- 
land  justifies  letters  of  administration  upon 
the  ground  of  refusal:  the  executor,  how- 
ever, may,  nevertheless,  qualify  at  a  future 
day:  but  such  qualification  will  not  defeat 
the  mesne  acts  of  the  administrator.  Rich- 
ards's  Wills,  395;  3  Bac.  Ab.  51.  So  here 
the  other  executor  might  have  qualified  at 
a  future  day ;  but  without  prejudice  to  the 
mesne  acts  of  the  executrix.  The  result 
is,  that  as  well  upon  an  equitable  construc- 
tion of  the  statute  of  the  21  Hen.  8,  as  upon 
the  general  principles  of  the  law  relative 
to  executors,  the  delay  in  this  case  was 
equal  to  a  refusal;  and  therefore,  by  the 
necessary  operation  of  that  statute,  the  sale 
by  the  executrix  alone  was  good. 

But  Johnston  cannot  object  to  the  title ; 
because  he  claims  under  it  himself:  for 
the  taxes  were  charged  to  Thompson,  and 
the  lands  were  sold  to  satisfy  them.  So 
that  Johnston  is  a  purchaser  under  him ; 
and  therefore  they  both  claim  from  Mary 
Dudgeon's  deed.  But  the  constant  practice 
in  ejectments  is,  not  to  suffer  the  defendant 
to  object  to  the  source  of  the  plain  tiff*' s 
title,  if  he  claims  under  it  himself.  Thus 
if  both  claim  under  the  same  patent,  neither 
shall  impeach  it.  Which  is  expressly  ai^ree- 
able  to  the  doctrines  of  estoppel ;  Com.  Dig. 
85 ;  and  the  law  is  so  laid  down   in  1  Term 

Rep.  760,  n. 
254         *Again,    more    than    twenty   years 

had  elapsed  from  the  death  of  the  tes- 
tator to  the  time  of  the   trial  of  the  cause, 
without  any  interruption   from   John   Dud- 
geon,   either   as   executor,    or  heir  at  law; 
and  that  was  a  sufficient  title   to   maintain 
the  plaintiff's  action,   against  a    stranger, 
or    tortfeasor.     (Tucker,    Judge.     That    is 
only  true  where  the  plaintiff   has    had    an 
uninterrupted  possession  for  twenty  years. ) 
The  sale  by  the  sheriff  was  illegal,    and 
void:  1.  Because  he  ought   to   have   adver- 
tised it  at  the  church  or  other  public  places 
in    the   parish.     Chan.    Rev.  153.     The  act 
of  1782  makes  no  difference.     For  the  sheriff 
would  have  been  bound  to  advertise  in  con- 
venient places,    whether  any    act    had    di- 
rected it  or  not;  because  it  is  agreeable  to 
the    laws   of    morality  and  justice  that  he 
should    give    notice   in    such   a  manner  as 
would  invite   purchasers;  and   therefore   a 
failure    to   do    so   would    be  considered  as 
fraudulent.     Besides,  as  the  act  directs  it  to 
be    done   in    all   other   cases,  even  in  that 
where    the   property    is    to    be    sold  on    a 
month's  credit,   why  should  it  not  be  so  in 
this?    The  mind  is  at  a  loss  to  conceive   a 
reason  for  it;  and  therefore  the  court   will 
require  very  positive  language  before  they 
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assent  to  the  proposition.  But  there  is  no 
such  language;  there  is  nothing  to  beget 
the  exception.  For  the  act  of  1782,  Chanc. 
Rev.  172,  only  repeals  so  much  of  all  other 
laws  as  comes  within  its  own  purview. 
But  that  act  does  not  say  that  there  shall 
be  no  notice,  or  that  it  shall  be  given  in 
any  particular  way :  It  merely  provides  that 
the  sheriff  shall  sell,  but  the  mode  of  sales 
is  left  undefined ;  of  course  there  is  noth- 
ing repugnant  in  this  respect  between  the 
act  of  1782  and  that  of  1781 ;  the  latter  is 
therefore  not  within  the  purview  of  the 
former;  and  of  course  not  repealed  by  it. 
Brown  v.  Turberville,  2  Call,  390.  Es- 
pecially as  the  act  of  1782  is  but  an 
amendatory  law ;  and  therefore  must  neces- 
sarily be  understood  as  intending  to  retain 
ail  that  is  contained  within  the  act  of  1781, 
which  is  not  expressly  abrogated.  2.  Be- 
cause the  sheriff  ought  to  have  sold  the 
smallest  number  of  acres  in  the  most  con- 
venient form,    and  according    to   an 

255  actual    survey.      *Chanc.    Rev.    172. 
Which  ought  to    precede  the  sale,  in 

order  that  purchasers,  knowing  the  land 
they  bought,  might  be  induced  to  give  a 
better  price.  3.  Because  it  does  not  appear 
that  the  land  sold  for  three  fourths  of  its 
value,  agreeable  to  the  directions  of  the 
act,  Chanc.  Rev.  172:  which  ought  to  have 
appeared,  before  the  sale  could  be  supported. 
For  although  it  was  to  be  according  to  the 
sheriff's  own  opinion,  yet  that  begat 'a  dis- 
cretion, which  he  was  bound  to  exercise  in 
a  proper  manner;  and  which  he  could  not 
abuse.  But  here  it  could  not  have  been  ex- 
ercised properly ;  for  it  is  impossible  that 
such  a  tract  of  land,  in  one  of  the  richest 
counties  in  the  state,  could  have  sold  for  so 
small  a  price,  if  the  sale  had  been  dis- 
creetly made :  at  least  that  could  not  have 
been  three  fourths  of  the  value  of  such  a 
tract,  or  if  it  had,  Johnston  should  have 
shewn  it,  as  it  was  necessary  to  consum- 
mate his  title. 

For  the  court  will  not  presume  any  thing 
in  favour  of  the  sale.  1.  Because  the  whole 
complexion  of  the  cause  shews  that  it  is 
a  case  not  entitled  to  favour.  For  it  is  im- 
possible, as  before  observed,  that  the  land 
could  have  been  properly  sold,  or  it  would 
have  produced  more  money.  2.  Because 
the  plaintiff  having  proved  his  own  title, 
the  defendant,  in  order  to  defeat  it,  ought 
to  have  shewn  a  better,  or  circumstances 
which  were  sufficient  to  destroy  it.  But 
this  he  could  not  do,  without  shewing  that 
the  requisitions  of  the  act  had  been  com- 
plied with ;  for  they  constituted  a  part  of 
his  title,  if  he  had  any. .  3.  Because  the 
law  will  not  presume  that  the  public  officer 
did  right,  more  than  another  person.  For 
a  ministerial  officer,  who  acts  ex  parte  and 
without  any  person  to  check  or  except  to 
his  conduct,  is  bound,  in  all  cases,  to  shew 
he  acted  rightly.  Because  he  is  a  party 
interested,  bound  to  act  according  to  a  pre- 
scribed rule,  and  therefore  under  a  neces- 
sity of  justifying  his  transactions  by  proof. 

The  declaration  describes  the   land    with 

sufficient  certainty.    Because  the  boundaries 

are  particularly  stated ;  and  the  only  use  of 

mentioning  the  county  would  be  to  ascertain 

the  jurisdiction  of  the  court,  for  it  is 

256  useless  to  lay  a  venue  here,  *as  the  ju- 


ries are  composed  of  bystanders.  But 
if  it  was  without  the  jurisdiction,  the  de- 
fendant should  have  pleaded  in  abatement,  1 
Black.  197;  and  not  lain  still,  in  order  to 
take  advantage  of  it  on  the  trial :  The  fact 
however  is,  that  the  lands  lay  in  Pittsyl- 
vania, and  so  the  verdict  finds,  which  totally 
destroys  the  exception.  Besides,  if  it  had 
not,  yet  the  act  of  assembly.  Rev.  Code, 
112,  PI.  edi.,  puts  an  end  to  the  controversy 
upon  this  point.  For  it  expressly  declares 
that  no  exception  to  a  declaration  in  eject- 
ment shall  be  taken,  after  issue  joined  upon 
the  merits;  and  so  it  was  decided  in  Duval 
V.  Bibb,  in  this  court,  3  Call,  362. 

Randolph  in  reply.  The  rule  of  the  com- 
mon law  is  fixed,  that  a  naked  authority  to 
two  cannot  be  executed  by  one.  Pow.  Div. 
293.  Therefore  Mary  Dudgeon  could  not 
sell  without  the  other  executor:  for  the 
devise  was  not  in  their  character  of  execu- 
tors, but  in  their  natural  capacity.  That 
statute  21  Hen.  8,  does  not  apply ;  for  re- 
fusal and  omission  are  not  the  same.  Re- 
fusal means  a  declaration,  in  positive  terms, 
that  he  will  not  act.  But  a  few  years  only 
had  elapsed  from  the  probat  of  the  will  to 
the  time  when  the  executrix  sold  the  lands ; 
and  therefore  the  argument  founded  on  the 
length  of  time  is  not  important ;  especially 
as  it  does  not  appear  that  the  executor  was 
ever  summoned,  or  made  any  actual  renun- 
ciation. That  this  is  a  remedial  law  makes 
no  difference ;  for  a  remedial  law  does  not 
give  any  other  powers  than  it  expresses. 
The  confidence  is  given  to  two,  and  not  to 
one;  and  the  construction,  contended  for 
on  the  other  side,  would  make  a  will  for  the 
testator.  The  statute  Hen.  8,  does  not  ad- 
mit of  the  equitable  interpretation  insisted 
on :  and  the  favourable  construction  men- 
tioned in  1  Bac.  316,  was  a  different  kind 
of  case  from  this ;  for  it  supposed  a  refusal ; 
and  there  the  court  of  chancery  would  have 
decreed  a  sale.  The  liberty  reserved  to 
John  Dudgeon  gave  him  the  right  to  come 
in  at  any  time;  and  therefore  the  plaintiff 
ought  to  have  proved  his  refusal.  The  re- 
cording of  the  will  makes  no  differ- 
257  ence;  for  that  was  not  ^notice. 
Although  it  be  true,  that  where  two 
claim  under  the  same  title,  neither  can  im- 
peach it,  yet  that  principle  makes  no  alter- 
ation in  the  present  case;  because  the 
defendant  claims  under  the  commonwealth : 
for  it  is  not  important,  from  whom  the  taxes 
are  claimed,  since  it  is  the  land  which  owes 
them.  Chan.  Rev.  153.  And  a  different 
construction  would  defeat  the  revenue 
laws;  because  it  would  tend  to  avoid  all 
sales.  The  doctrine  of  estoppels  therefore 
does  not  apply.  The  sale  was  not  improp- 
erly conducted:  nothing  of  that  kind  is 
found ;  and  nothing  is  to  be  presumed  in  a 
special  verdict.  If  there  had  been  any  thing 
improper,  the  plaintiff  should  have  proved 
it;  for  the  defendant  was  not  bound  to 
prove  that  there  was  no  property ;  or  any 
other  matter  of  that  sort;  especially  as  the 
public  officer  ought  to  be  presumed  to  have 
acted  rightly.  However,  if  the  facts  omitted 
be  material,  a  venire  facias  de  novo  ought 
to  be  awarded. 

Cur.  adv.  vult. 

TUCKER,  Judge.     The  special  verdict  is 
peculiarly  defective.     For,    although    it   is 
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possible  that  the  conveyance  from  Mary 
Dudgeon,  the  executrix  of  Richard  Dudgeon, 
may  have  been  an  effectual  execution  of 
the  power  given  by  the  will,  yet  as  it  is 
neither  found  that  John  Dudgeon  renounced 
the  executorship,  nor  was  dead  before  the 
sale  was  made  by  her,  I  conceive  this  to  be 
a  defective  finding  in  the  verdict.  Nor  can 
this  defective  finding  be  aided  by  the  length 
of  time  since  the  plaintiff's  possession  under 
that  conveyance  begun,  unless  the  court 
will  infer,  which  I  apprehend  they  cannot, 
that  his  possession  continued  for  twenty 
years  before  the  day  of  the  ouster  alleged 
in  the  declaration,  which  is  laid  to  have 
happened  on  some  day  in  1795,  which  is 
less  than  eighteen  years.  For  it  is  not 
found  when  the  defendant  entered ;  but 
barely,  that  he  was  in  possession  when  the 
ejectment  was  brought.  I  doubted  at  first, 
whether  since  the  special  verdict  shews  a 
derivative  title  from  the  plaintiff  to  be  in 
the     defendant,     this     circumstance 

258  might  *^not  have  rendered  it  unneces- 
sary to  trace  the  plaintiff's  title  fur- 
ther back ;  but,  although  I  incline  to  think 
that  such  a  circumstance  might  have  availed 
the  plaintiff,  either  in  an  action  of  trespass 
quaere  clausum  f regit,  or  of  replevin  (es- 
pecially if  the  defendant  had  set  fofth  his 
title  in  pleading)  yet  I  am  of  opinion  that 
in  ejectment,  he  must  shew  a  clear  posses- 
sory title  in  himself,  or  the  defendant  may 
rely  on  his  naked  possession,  as  sufficient 
to  repel  his  claim. 

But  if  the  title  of  the  plaintiff  is  de- 
fectively found,  that  of  the  defendant  is 
not  less  so.  It  is  distinctly  found,  that  the 
plan  tiff  entered  and  was  possessed  of  the 
lands  under  his  deed  from  Mary  Dudgeon. 
That  the  lands  were  taxed  to  him ;  and  that 
they  were  sold  by  the  high  sheriff  for  the 
taxes  due  for  the  year  1786.  Now,  the  taxes 
for  the  year  1786,  became  due  on  the  Ist  of 
January,  1787,  Virg.  I^aws,  1785,  ch.  38: 
but,  although  they  became  due  on  that  day, 
they  might  have  been  paid  on  that,  or  any 
subsequent  day ;  and  the  verdict  does  not 
find  that  they  were  in  arrear  and  unpaid ; 
nor  can  the  court  infer  it.  And,  unless 
they  were  in  arrear,  not  only  at  the  time  of 
advertising  the  lands,  but  at  the  time  of  the 
sale,  the  sheriff  had  no  authority  to  sell. 
The  law  gives  the  sheriff  power  to  distrain 
the  lands ;  and  if  the  tax  be  not  paid  within 
five  days,  he  may  then  proceed  to  advertize 
them,  at  the  church,  on  the  next  Sunday, 
or  other  public  places  within  the  pariah, 
after  the  expiration  of  the  said  five  days. 
But  it  is  not  found  that  he  did  distrain  the 
lands,  nor  that  he  did  advertize  them,  after 
the  expiration  of  the  five  days,  either  at  the 
church,  or  at  any  other  public  places,  (of 
which  there  ought  to  be  two  at  least,  for 
the  act  is  in  the  plural  number,)  within 
the  parish :  such  an  advertizing,  even 
within  the  county,  would  not  have  been 
sufficient,  unless  it  was  also  within  the 
parish.  The  law  directs  that  the  sheriff 
shall  give  at  least  four  weeks  notice  in  the 
public  papers;  which,  I  apprehend,  means 
notice  for  four  weeks  successively ;  but,  at 
all  events,  the  notice  must  be  given  in  more 
than  one  public  paper;  for  the  act  is  plural 
in  this  respect  also:  but  only  one  ad- 

259  vertizement    is  *found     in    the   ver- 


dict. The  law  requires,  that  the  smallest 
number  of  acres  be  sold  that  the  lowest 
bidder  will  pay  the  taxes  for.  This  is  not 
found  by  the  jury;  nor  is  the  amount  of  the 
taxes  due  found  directly,  although  it  might, 
possibly,  be  made  out  by  referring  to  the 
law,  and  by  calculating  the  amount  accord- 
ing to  the  rule  which  the  valuation  of  the 
land  by  the  commissioners,  and  the  amount 
imposed  -by  law  might  furnish.  It  is  not 
found  that  the  lands  were  laid  off  by  the 
surveyor  of  the  county,  by  the  direction  of 
the  proprietor,  or  his  agent ;  or  of  the  sheriff 
upon  his  neglect  to  do  it,  in  such  manner 
as  least  to  injure  the  tract:  all  which  the 
law  seems  to  require.  It  is  not  found,  that 
the  sum  bid  for  the  lands,  (evidently  not 
more  than  one  per  cent,  of  their  value,  as 
assessed  by  the  commissioners,)  was  equal 
to  three-fourths  of  their  value,  as  it  ought 
to  have  appeared,  when  the  sale  was  made 
for  ready  money.  Lastly,  and  without 
which,  the  lands,  I  apprehend,  could  neither 
be  sold,  nor  even  distrained,  it  is  not  found, 
that  no  other  sufficient  distress  for  the  taxes 
in  arrear  could  be  found  upon  the  lands. 
Virg.  L/aws,  ch.  39,  Oct.  1782,  ch.  8. 

Where  an  act  is  so  highly  penal,  as  that 
a  man  may  absolutely  lose  his  whole  prop- 
erty for  a  few  days  neglect  in  the  payment 
of  a  tax  which  has  never  exceeded  one  hun- 
dreth  part  of  the  valuation  thereof  by  sworn 
commissioners;  and  where  the  law  has  left 
the  poWer  of  enforcing  that  penalty,  in  the 
hands  of  a  mere  ministerial  officer,  who 
may,  as  in  the  present  case,  become  the 
purchaser  of  the  land  himself,  for  the  bare 
amount  of  the  tax  thereon  due,  I  deem  it 
indispensably  necessary,  that  every  pre- 
vious circumstance  which  might  authorize 
the  proceeding,  and  every  subsequent  step 
necessary  to  its  legal  consummation,  should 
be  made  clearly  and  distinctly  to  appear  to 
the  court,  that  they  may  judge  thereof. 

I  will  mention  another  circumstance 
which  occurred  to  me  in  perusing  this  rec- 
ord. The  quantity  of  lands  advertized,  or 
so  much  thereof  as  will  be  sufficient  to  pay 
the  taxes  thereon,  is  300  acres  only, 
260  and  the  quantity  expressed  *'in  the 
deed  is  280  acres;  being  the  residuum- 
of  900  acres,  on  which  the  taxes  were  due. 
This  betrays  a  want  of  correctness  which 
may  deserve  notice  hereafter. 

I  am  therefore  of  opinion,  that  there 
should  be  a  venire  facias  de  novo. 

ROANK,  Judge.  I  have  not  considered 
the  defendant's  title;  but  the  deed  being 
made  by  the  executrix  only,  was  not  a  suffi- 
cient execution  of  the  power,  as  the  jury 
have  not  found  whether  the  other  executor 
renounced,  or  not.  The  special  verdict  is 
therefore  defective  in  a  material  point ;  and 
consequently  there  must  be  a  venire  ^cias 
de  novo. 

FL/EMING,  Judge.  I  concur,  with  the 
other  judges,  that  the  verdict  is  imperfect ; 
and  that  there  ought  to  be  a  venire  facias 
de  novo.  The  principal  doubt,  with  me,  is 
respecting  the  title  of  the  plaintiff,  who 
claims  under  a  conveyance  made  by  one  of 
the  executors  only,  when  the  testator  di- 
rected that  his  executors  shall  sell  his  lands, 
and  appointed  two  executors.  That  doubt 
would,  perhaps,  have  been  removed,  if  the 
jury  had   found,    whether   John    Dudgeon. 
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the  other  executor  was  dead ;  or  had  refused 
to  qualify  previous  to  the  sale  and  convey- 
ance of  the  land  to  Thompson. 

The  judgment  of  the  district  court  is  to 
be  reversed;  the  verdict  set  aside;  and  a 
venire  facias  de  novo  awarded. 


261  *Staple8  V.  Webster. 

[October,  1804.] 
Land*— Retar  it  of  Survey  Into  Land  Office*— Cam  at  Bar. 

—One  who  intended  to  take  advantage  of  the  inter- 
val between  the  acts  of  assembly  for  continain? 
the  time  for  retarniar  surveys  into  the  land  office, 
oufirht  to  have  entered  a  caveat.  For  if  he  neg- 
lected it,  and  a  patent  is  granted  on  the  survey,  he 
cannot  come  into  equity  for  relief  against  it, 
althouffh  he  may  have  made  an  entry  in  the  inter- 
val between  the  two  acts  of  assembly. 
Affent— Fraud  upon  Princlpalt— Case  at  Bar. -One  who 
is  an  aifent  in  some  respects  for  another,  and 
suffers  himself  to  be  consulted  and  advised  with 
as  arent  in  other  transactions  of  the  principal,  will 
not  be  permitted  to  take  advantage  of  any  irregu- 
larity in  the  course  pursued  for  the  principal: 
especially  If  that  irreirularlty  proceeded  from  his 
own  advice. 

Staples' s  bill  states,  that  James  Webster, 
at>out  the  year  1768,  entered  for  about  5682 
acres  of  land  in  Amherst  county.  That 
about  the  2d  day  of  June,  1790,  he  surveyed 
the  same,  and  before  the  said  survey  was 
returned,    to   wit,    on    the   23d  of  October, 

1793,  the  said  land  was  forfeited.  That  the 
said  Webster,  to  deceive  the  public,  never 
paid  the  taxes  on  the  land,  but  kept  back 
the  survey  to  avoid  the  payment.  That 
the  law  respecting-  the  time  for  returning 
surveys  on  the  eastern  waters  having  ex- 
pired, and  the  survey  being  forfeited,  the 
plaintifiF,  on  the  13th  of  November,  1792. 
entered  for  2000  acres  of  the  said  land,  and 
surveyed  the  same,  as  per  survey  dated  21st 
December,  1792,  and  returned  to  the  land 
office  on  the  27th  of  May,  1793.  That  the 
said  Webster  caveated  the  said  survey  on 
the  22d  of  October,    1793,    2l8t  of  March, 

1794,  and  the  18th  of  April,  1794;  but  prose- 
cuted neither  of  the  said  caveats.  That 
Webster's  plat  of  his  survey  in  June  1790, 
was  surreptitiously  obtained  from  the  as- 
sistant surveyor,  without  the  knowledge  of 
the  principal,  whose  name  was  affixed  by 
the  assistant.  That  Webster,  on  producing 
certificates  that  he  had  not  prosecuted  his 
caveats  to  the  register  of  the  land  office, 
obtained,  on  the  24th  of  April,  1794,  a 
patent  founded  on  a  fraudulent  certificate, 
and  postponed  the  plaintiff's  patent  until 
the  16th  of  September,  1794.  That  the  de- 
fendant obtained  another  plat  and  certifi- 
cate   from    the    surveyor    of    Amherst,    in 

virtue  of  his  letter  of  the  8th  of  April, 

262  1794,  *the  register  having  refused  to 
issue  a  grant  on  the  plat  and  certifi- 
cate of  the  survey  returned  the  23d  of  Oc- 
tober, 1793.  That  the  title  was  in  the 
commonwealth  when  the  plaintifiF  located 
it ;  and  that  the  defendant's  grant  is  fraud- 
ulent. That  the  defendant  knew  the  plain- 
tiff had  entered  for  the  land  on  the  13th  of 
November,  1792.  The  bill  therefore  prays, 
that  the  defendant  may  release  to  the  plain- 
tiff the  said  2000  acres  of  land  included  in 
the  plaintiff's  patent  of  the  16th  of  Sep- 
tember, 1794. 

The  answer  of  James  Webster  states,  that 

*See/oo<-no£e  to  Carter  v.  Ramey,  13  Gratt.  846. 

tSee  monographic  fMteon  "Agencies*'  appended  to 
Sllliman  v.  Fredericksburg,  etc.,  R.  R.  Co..  27  Gratt. 
110. 


he  admits  having  entered  for  about  5682 
acres  of  land  in  the  year  1768.  That,  being 
a  citizen  of  Maryland,  he  appointed  the 
complainant  and  John  Scott  his  agents  for 
securing  his  title  to  the  land.  That  the 
plaintiff  knows  his  assertion,  that  the  de- 
fendant kept  back  the  survey  in  order  to 
defraud  the  commonwealth,  is  untrue. 
That  the  plaintiff  likewise  knows,  that 
money  was  deposited  with  him  to  complete 
the  defendant's  title,  and  that  it  is  not  the 
defendant's  fault  that  the  title  is  not  com- 
pleted. That  the  defendant  is  informed 
that  when  the  time  for  returning  sur- 
veys on  the  eastern  waters,  was  about 
to  expire,  the  defendant's  agents  con- 
sulted together,  and  determined  to  hold 
up  the  works,  (though  they  had  money 
in  their  hands  to  pay  the  fees)  and  to 
take  the  land  up  with  other  warrants  for 
the  defendant.  That,  after  the  time  had 
expired,  the  plaintiff  set  out  for  the  sur- 
veyor's office,  and  fraudulently  detained  a 
messenger  sent  by  Scott  to  locate  the  lands 
for  the  defendant;  and,  in  violation  of  the 
trust  reposed  in  him,  located  them  for  him- 
self. That  the  defendant  did  not  employ 
the  surveyor,  but  it  was  the  plaintiff  who 
employed  him;  and  if  any  thing  was  im- 
proper, in  the  signature  to  the  works,  it  is 
unknown  to  the  defendant,  who  neither  ad- 
mits nor  believes  the  fact,  but  avers  the 
works  returned,  to  have  been  signed  by  the 
principal  surveyor;  and  that  the  second 
copy  was  required  by  the  register,  because 
the  first  did  not  properly  express  the  be- 
ginning. 

The  deposition  of  George  Hilton,  states 
that  on  the  ISth  of  October,  1790,  the 
defendant  employed  him  to  lease  or 
263  *sell  the  land.  That  he  told  the  de- 
fendant he  should  not  think  himself 
safe  in  doing  so  without  the  patent.  That 
the  defendant  told  him  he  should  put  the 
works  into  Scott's  hands,  leave  money  with 
him  to  pay  the  charges,  and  direct  him  to 
send  the  patent  to  the  deponent.  That,  in 
September  1793,  the  defendant  came  to  the 
plaintiff's  house,  and  told  him  he  thought 
the  plaintiff  had  used  him  ungenerously,  in 
laying  warrants  on  his  lands.  That  the 
deponent  observed,  he  thought  the  defend- 
ant had  told  him  Scott  was  to  return  the 
works,  and  that  he  believed  if  the  defend- 
ant had  procured  Staples  to  have  done  it, 
that  he  would  not  have  neglected  it.  That 
the  defendant  replied,  that  he  believed,  if 
Staples  had  been  entrusted,  the  business 
would  have  been  complied  with. 

The  deposition  of  James  Higginbotham, 
states  that  on  the  2d  of  June,  1790,  a  sur- 
vey was  made  for  the  defendant  for  5682 
acres,  by  Montgomery,  the  deponent's  as- 
sistant. That  Montgomery,  as  he  informed 
the  deponent,  delivered  a  plat  and  certificate 
of  the  same  to  Webster,  with  the  deponent's 
name  affixed,  without  the  deponent's  knowl- 
edge. That  in  about  a  month  afterwards, 
Montgomery  brought  a  plat  and  certificate 
without  a  name  subscribed,  to  the  deponent, 
to  be  entered  in  the  plat  book.  That  on 
the  13th  of  November,  1792,  the  plaintiff 
entered  for  2000  acres,  part  of  the  said  5682. 
That  the  defendant  made  an  entry  on  the 
same  day  for  3682  acres,  the  balance  of  the 
said  5682  acres.     That  on  21st  of  December, 
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1792,  the  defendant  surveyed  the  2000  acres 
for  the  plaintiff,  and  delivered  a  plat  and 
certificate  for  the  same.  That  afterwards 
Scott  desired  the  deponent  to  make  out  a 
plat  for  the  said  5682  acres  for  the  defend  * 
ant;  which  the  deponent  did,  but  without 
any  certificate.  That  the  deponent  received 
a  letter  dated  8th  of  April,  1794,  from  the  de- 
fendant, requesting  a  new  plat  and  certifi- 
cate, as  no  certificate  had  accompanied  the 
other  plats;  nor  were  the  beginning^,  end- 
ing and  natural  boundaries  described.  That 
the  deponent  in  consequence  thereof  made 
out  a  plat  and  certificate,  which  he 
sent,    although    he    had    heard,    that 

264  ^Montgomery's    plat    and    certificate 
mentioned  the  beginning  and  bound- 
aries. 

The  deposition  of  John  Old.  He  was  a 
witness  to  the  instrument  from  Webster  to 
Hilton,  empowering  him,  as  assistant  to 
Staples,  to  sell  land  joining  Hilton's  lines; 
and  that  Webster  told  Hilton  he  would 
make  a  right  to  any  land  sold  by  Staples, 
or  him. 

The  deposition  of  J.  Scott,  states  that  he 
recommended  Thomas  Staples  to  the  de- 
fendant, who  employed  him  to  survey  the 
-lands,  and  gave  him  some  money  as  he 
thinks  Staples  informed  him.  That  the 
defendant  likewise  gave  Staples' s  bonds  and 
notes  to  the  amount  of  about  £S0.  That 
the  defendant  left  the  plat  and  certificates 
with  the  deponent  to  be  returned  with  the 
works.  That  the  deponent  was  carrying 
them  down  to  Richmond,  but  was  taken  ill 
on  the  road,  and  sent  them  to  Cabell  to  be 
returned ;  that  Cabell  failed  to  do  so,  and 
the  deponent  went  down  to  Richmond  the 
next  spring,  but  Cabell  said  he  had  brought 
the  wrong  papers  through  mistake ;  and  ob- 
served, that  there  would  be  a  great  saving 
in  laying  new  warrants  on  the  lands :  which 
C.  Lewis  the  register  also  recommended. 
That  the  deponent  then  conferred  with 
Staples,  who  approved  of  the  plan.  That 
the  deponent,  having  seen  an  advertisement 
of  warrants  for  sale  by  Staples,  offered  to 
buy ;  but  he  said  he  had  sold  all  but  one  of 
1100  acres ;  which  he  refused  to  sell  to  the 
deponent:  who  afterwards  bought  enough 
to  cover  nearly  all  the  land,  and  hastened 
up  to  have  them  laid.  That  he  dispatched 
Webster's  messenger  to  the  surveyor  for  that 
purpose;  but  Staples  falling  in  with  the 
messenger  on  the  road,  delayed  him  until 
he  could  go  himself  with  him,  and  as  soon 
as  they  arrived  at  the  place,  Staples  run  and 
thrust  his  warrants  into  the  surveyor's 
hands  first.  That  the  deponent  went  and 
remonstrated  about  it,  with  Staples;  who 
said  he  would  not  have  done  so,  if  Webster 
had  paid  him.  That  there  were  about  ;f  13 
due  him,  which  the  deponent  offered  to  pay, 
but  he  refused  to  take  it.  That  the  deponent 
was  not  Webster's  agent.  That  Staples  told 
him  he  had  sold  a  bottom  to  Hilton. 

265  *The  deposition   of  George    Hilton 
states,  that  Staples  boarded  with  him 

whilst  surveying.  That  he  offered  to  take 
10  acres  for  it.  That  Staples  said  he  would 
consult  Webster,  who  afterwards  assented, 
and  gave  it  in  writing  that  he  would  con- 
vey. That  Webster  on  being  told  if  he 
had  given  the  business  to  Staples,  instead 
of  Scott,  he  would  have   had   it  done,    an- 


swered, that  he  believed  he  should.  That 
Webster  gave  the  deponent  a  power  of  at- 
torney to  rent  or  sell  the  lands;  and  said 
he  would  leave  the  works  with  Scott,  and 
money  to  return  them,  and  v^ould  desire 
him  to  send  the  patents  to  the  deponent, 
which  he  supposed  would  be  in  atK>ut  six 
weeks.  That  he  considered  Staples,  when 
he  was  surveying,  as  the  defendant's  agent. 

The  deposition  of  S.  Cabell  states,  that 
Scott  gave  him  the  works  and  eight  guineas 
to  return  them  to  the  register's  office. 
That  he  omitted  it  through  mistake;  and 
afterwards  recommended  his  laying  new 
warrants. 

The  deposition  of  James  Higginbotham. 
That  on  the  12th  of  November,  1792,  in  the 
night,  he  found  Staples  and  Clisha  Davis 
waiting  for  him  at  Samuel  Higginbotham' s, 
to  enter  lands;  and  immediately  on  his 
coming  into  the  house.  Staples  took  him 
out  and  delivered  him  a  copy  of  an  entry 
for  2000  acres  with  a  land  warrant  for  the 
same,  to  be  located  on  the  said  tract  of  5682 
acres.  That  immediately  on  his  return  into 
the  house  Davis  took  him  out,  gave  him  a 
copy  of  an  entry  and  warrants  for  5400 
acres,  to  be  located  on  the  said  5682  acre 
tract.  That  he  made  both  entries,  but  gave 
Staples's  the  preference.  That  Staples  and 
Davis  came  there  together.  Describes  the 
number  of  warrants,  &c. 

The  deposition  of  James  Montgomery. 
That  he  surveyed  the  said  5682  acres ;  pur- 
sued Webster  to  get  his  fee  for  the  same  ; 
overtook  him  and  signed  Higginbotham's 
name  in  order  to  get  the  fee,  but  did  not 
tell  Webster  so,  as  no  question  was  asked 
about  it.  That  Staples  always  told  him 
that  he  as  agent  for  Webster  could  not  pay 
the  fees,  and  that  he  had  paid  the  chain 
carriers  partly  out  of  his  own  pocket. 
266  *The    deposition  of    John   Beaver. 

That  he    saw    Elisha    Davis   write  a 
narrative  for  Webster. 

The  narrative  of  Elisha  Davis.  On  his 
way  to  the  surveyor's  to  make  the  entry, 
he  was  delayed  by  Staples,  to  whom  be  told 
his  business,  and  asked  his  assistance. 
That  Staples  took  out  the  surveyor  and 
made  his  entry,  whilst  he  Davis  was  get- 
ting out  Webster's  warrants. 

The  exhibits  are : 

Two  caveats  of  different  dates  by  Webster 
against  a  patent  to  Staples.  The  caveat 
claims  from  entries  made  under  the  regal 
government,  and  prior  to  those  of  Staples. 

Staples's  entry;  which  states  it  to  be  part 
of  the  5682  acres. 

The  high  court  of  chancery  dismissed 
the  bill  with  costs;  and  Staples  appealed 
to  the  court  of  appeals. 

Nicholas,  attorney  general,  for  the  ap- 
pellant. Webster's  entry  was  forfeited  at 
the  time  Staples  made  his;  for  the  latter 
was  made  in  the  interval  between  the  ex- 
piration of  the  time  allowed  by  the  act  of 
1791,  ch.  4,  p.  5,  for  returning  anterior 
surveys,  and  the  passage  of  the  act  of  1792, 
ch.  7,  p.  31,  for  continuing  the  time:  and 
therefore  the  entry  of  Webster  was  forfeited 
by  the  general  law,  prescribing  that  the 
survey  shall  be  returned  into  the  register's 
office,  within  one  year  from  the  time  of 
the  survey.  Of  course.  Staples  bad  a 
right    to  make   the  entry,   and  ought  to  be 
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considered  in  the  nature  of  a  purchaser  for 
value,  as  he  bought  the  warrants  of  the 
commonwealth,  which  gave  him  a  right  to 
locate  them  on  any  unappropriated  land. 
The  delay  of  Webster  to  return  the  survey 
was  premeditated,  and  done  with  a  design 
to  defraud  the  commonwealth  of  her  duties. 
The  patent  issued  on  the  survey,  which  was 
furnished  by  Montgomery,  who  subscribed 
the  name  of  Higginbotham,  the  principal 
surveyor,  without  his  knowledge,  or  au- 
thority. The  defendant  filed  his  caveats, 
and  neglected  to  prosecute  them  with  the 
fraudulent  view  of  anticipating  the  plain- 
tiff's grant,  by  obtaining  one  himself. 
The    agency     of     Staples      is      not 

267  *proved.     Scott  is  not  a   proper  wit- 
ness: But,  if  he  was,    even   he  don't 

prove  the  fact;  because  his  testimony 
only  goes  to  prove  tliat  Staples  was  an 
agent  to  have  the  survey  made,  and  not  to 
return  it  to  the  land  office.  The  certificate 
of  Davis  is  not  sworn  to,  and  is  no  evi- 
dence in  the  cause. 

Call,  contra.  The  act  of  1792,  sustains 
the  survey  of  Webster,  by  relation :  For 
the  words  are  general  that  the  further  time 
of  twelve  months,  from  the  passing  of  the 
act,  shall  be  allowed  for  returning  all  plats 
and  certificates  of  surveys  into  the  land 
office,  any  law  to  the  contrary  notwith- 
standing. These  words  admit  of  no  dis- 
tinction; and  therefore  it  is  submitted 
whether  they  do  not  save  the  survey  of 
Webster.  Staples  was  the  agent  of  Web- 
ster. Scott,  (who,  having  no  interest,  is 
certainly  competent, )  says  so  expressly.  He 
says  that  he  advised  with  him  as  the  agent, 
and  that  he  recommended  Scott's  making 
new  entries  under  other  warrants:  after 
which,  nothing  can  excuse  his  conduct  in 
anticipating  Scott's  messenger,  when  going 
to  have  the  entries  made.  That  he  de- 
layed him  with  that  view,  is  proved  not 
only  by  the  certificate  of  Davis,  but  by 
Staples' s  own  acknowledgment  to  Scott, 
who  charged  him  with  it.  But  the  agency 
of  Staples  does  not  depend  upon  the  tes- 
timony of  Scott  alone.  Old  says,  that  he 
was  united  with  Hilton  in  the  power  to  sell 
Webster's  lands ;  which  shews  that  a  gen- 
eral confidence  was  reposed  in  him.  Be- 
sides, the  very  admission  that  he  was 
employed  to  superintend  the  survey,  proves 
an  ulterior  act  was  to  be  done.  For  he  was 
either  to  return  the  survey  into  the  land 
office,  or  to  furnish  Webster  with  it  in 
order  to  enable  him  to  do  it.  But  he  did 
neither;  and  although  Montgomery  says  he 
£^ave  a  copy  to  Webster,  yet  that  was  not 
attested  by  Higginbotham,  and  is  now  im- 
peached by  the  appellant  upon  that  ground: 
While  it  appears  the  register  would  not 
issue  the  patent  to  Webster  until  he  pro- 
cured the  copy  from  Higginbotham  himself. 
So  that,  in  fact,  neither  Staples  him- 

268  self,    nor   *any   body    for    him,  ever 
provided  the  defendant  with  a  proper 

copy  and  certificate  in  time:  and  therefore 
he  ought  not  to  be  received  to  object  the 
omission  to  return  the  survey  into  the  land 
office,  within  the  period  prescribed  by  the 
act.  But  there  is  a  fatal  objection  to  the 
plaintifiF's  claim:  for  it  does  not  appear 
that  he  ever  entered  any  caveat  against  the 
patent   to   Webster;    and   the   act  does  not 


render  the  survey  void,  if  not  returned 
within  twelve  months,  but  merely  gives 
any  other  person  a  right  to  caveat  against 
it.  If,  however,  no  such  caveat  be  entered, 
the  party  may  go  on  and  obtain  his  patent. 
Consequently,  as  the  plaintiff  failed  to 
caveat,  there  is  no  objection  to  the  defend- 
ant's title.  For  it  makes  no  difference  that 
the  defendant  entered  caveats  against  a 
grant  to  the  plaintiff;  because  that  did  not 
hinder  the  plaintiff  from  caveating  a  patent 
to  the  defendant;  and  this  neglect  is  the 
more  remarkable,  as  it  appears  that  the 
defendant  failed  to  prosecute  his  own 
caveats,  which  therefore  might  have  been 
avoided  by  the  plaintiff  long  before.  This 
leaves  him  without  an  excuse  for  his  delay 
to  caveat  against  a  grant  to  the  defendant ; 
who,  having  gone  on  and  completed  his 
title,  cannot  now  be  disturbed. 

Wickham,  on  the  same  side.  Webster 
having  the  legal  right,  and  equal  equity, 
cannot  be  postponed.  Therefore  if  the 
plaintiff  had  even  had  a  prior  equity  he 
could  not  prevail ;  but  the  fact  is  other- 
wise ;  for  our  equity  originated  before  his. 
The  act  of  1792,  destroyed  Staples' s  right; 
for  there  is  no  saving  clause,  but  the  pro- 
visions are  general.  Nor  can  they  be 
objected  to  on  the  ground  of  its  being  a  leg- 
islative decision  between  two  individuals ; 
for  that  is  not  the  case,  because  it  is  a  gen- 
eral political  regulation,  not  intended  for 
a  particular  cause.  Staples  was  the  agent 
of  Webster;  and  therefore  his  conduct  in 
making  an  entry  in  his  own  name,  was 
clearly  fraudulent.  It  is  in  vain  to  say 
that  he  was  only  agent  to  superintend  the 
survey :  for  still  that  implies  that  the  busi- 
ness was  to  be  effectually  done,  on  behalf 
of  an  absent  man,  whose  removal 
269  from  the  scene  of  ^action  put  it  out 
of  his  power  to  do  it  himself.  The 
mere  act  of  undertaking  the  business  in 
this  situation  of  things,  implied  that  it 
was  to  be  done  in  such  a  way,  that  it 
should  be  useful  to  the  employer,  and  that 
could  only  be  by  returning  the  works  into 
the  land  office  within  proper  time.  This 
is  further  proved  by  his  being  furnished 
with  money  to  pay  fees;  because  the  ob- 
taining the  plat  and  certificate,  and  re- 
turning them  into  the  land  office,  were  the 
objects  of  part  of  the  fees.  The  failure  of 
the  plaintiff  to  caveat  the  grant  to  Webster, 
puts  an  end  to  the  dispute ;  because  '  there 
was  nothing  to  prevent  him,  and,  without 
a  caveat,  'the  defendant  had  a  right  to  com- 
plete his  title ;  for  the  act  does  not  avoid 
the  survey  after  the  twelve  months,  but 
only  gives  a  right  to  caveat:  which  the 
other  party  may  exercise  or  not;  but  if  he 
fails  to  do  it,  the  owner  of  the  survey  has 
an  unquestionable  right  to  his  grant. 

Call,  on  the  next  day  said :  It  is  clear  that 
the  act  of  assembly  does  not  destroy  the 
survey,  but  merely  gives  a  right  to  caveat. 
For  the  words  are,  that  if  the  survey  be 
not  returned  within  the  twelve  months, 
**it  shall  be  lawful  for  any  other  person  to 
enter  a  caveat  in  the  said  land  office  against 
the  issuing  of  any  grant  to  him,  express- 
ing therein  for  what  cause  the  grant  should 
not  issue."  Chanc.  Rev.  96.  To  avoid 
the  survey  therefore,  it  is  necessary  that  a 
I  caveat   should   be   actually   entered ;  for   a 
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mere  right  to  locate  the  lands  is  not  suffi- 
cient: because  the  survey  is  still  capable 
of  producing  a  grant.  For  if  there  be  no 
interfering  claim,  the  party,  according. to 
every  day's  practice,  may  go  on  to  obtain 
his  patent,  and  complete  his  title.  But 
there  is  no  difference  between  the  non-ex- 
istence of  an  interfering  claim  and  such 
interfering  claim  not  appearing  in  the 
legal  mode.  For  it  is  the  legal  mode  which 
gives  effect  to  the  claim,  and  without  it, 
the  claim  is  useless.  Scott  v.  Bronaugh, 
at  the  last  term,  (ante,  p.  78).  Here  the 
legal  mode  has  not  been  pursued,  as  no 
caveat  has  been  entered,  although  there 
was  nothing  to  prevent  it.     For    the" 

270  plaintiff    was     in     Richmond,     *and 
might  have  done    it;  and   therefore 

has  no  excuse  for  the  neglect.  The  caveats 
of  Webster  were  no  hindrance;  because 
they  were  not  made  until  long  afterwards ; 
and  then  not  prosecuted :  so  that  even  that 
pretext  is  wanting.  Besides  at  the  time 
those  caveats  were  filed,  the  plaintiff  had 
no  right  to  caveat.  For  the  act  of  1792,  by 
extending  the  time  for  returning  the  sur- 
vey, extinguished  the  right  of  the  plaintiff 
to  caveat.  But  this  interpretation  is  con- 
firmed by  an  act  of  the  same  session ;  which 
provides  that  if  there  be  no  caveat  be- 
fore the  survey  is  returned,  there  shall  be 
no  forfeiture  afterwards.  Rev.  Code,  147, 
I  36.  Which  is  decisive,  and  expressly 
abrogates  the  right  to  caveat,  in  future. 
The  result  is  that  the  plaintiff  cannot  claim 
the  benefit  of  a  law,  which  he  has  never 
complied  with.  These  provisions  of  the 
laws  cannot  be  objected  to  on  the  ground 
of  their  being  ex  post  facto.  For  they  do 
not  take  away  any  right  which  the  plain- 
tiff had  already  asserted,  but  merely  pro- 
hibited him  from  exercising  it  in  future. 
They  do  not  prevent  the  rights  acquired 
under  an  actual  caveat,  but  forbid  his  ac- 
quiring such  rights  afterwards.  In  this 
point  of  view,  it  is  less  exceptionable,  than 
the  case  of  Proudfit  v.  Murray,  1  Call,  394; 
where  the  drawer,  but  for  the  relation, 
would  not  have  been  liable  to  the  10  per 
cent.  There  are  several  analogous  cases, 
upon  other  acts  of  assembly,  which  have 
never  been  disputed.  Thus,  before  the  act 
of  '92,  the  tenant  in  a  writ  of  right  might 
have  defended  himself  against  the  demand- 
ant, unless  the  latter  could  have  proved  a 
seisin  by  taking  of  the  esplees ;  but  the  act 
repealed  that  rule :  and  thus  what  was  a  good 
defence  at  the  time  of  passing  the  act,  is 
not  so  now;  and  he,  who  before  that  act 
might  have  defeated  the  plaintiff,  by  an  ex 
post  facto  operation  of  the  law,  will  now 
lose  his  land.  So,  before  the  act  of  as- 
sembly for  limiting  writs  of  error,  a  man 
had  a  right  at  any  distance  of  time,  to  re- 
verse an  erroneous  judgment.  But  that  act 
abridged  the  right,  even  as  to  prior  judg- 
ments; and  its  authority  never  has  been 
doubted.  Besides  the  act  of  1792,  Rev. 
Code,  147,  is  transcribed  from  the  act 

271  of    1782,   chap.  *49,    sect.    4,    Chanc. 
Rev.  169:  which   was   a  general  law, 

and  therefore  all  objection,  upon  the  ground 
of  ex  post  facto,  fails. 

Randolph,  in  reply.  The  entry  was  suffi- 
cient, and  a  caveat  was  not  necessary. 
Indeed  the   plaintiff  could  not  caveat,  be- 


fore the   survey   was  returned.     The  entry 
was  an  inception  of  the  title ;  and  therefore 
will  prevail  against  an  antiquated  survey ; 
which,  not    being  grounded  on  a   warrant, 
but    merely   on  an  entry  before  the  revolu- 
tion, is  not  within  the    act    of    assembly. 
When  Staples  was  in  Richmond  he  had  not 
made    his  entry,   and   therefore   could    not 
caveat.     The   case  of   Proudfit  v.  Murray, 
does    not    apply ;    because   the  act  of  17^ 
does  not  embrace    the    intermediate    time, 
but  takes  effect  from  its  passage  only.     The 
case  of  the  writ  of  right  has  no  weight ;  be- 
cause that  merely  relates  to  a  rule   of    evi- 
dence ;  and  that  of  the  writ  of  error    took 
away  no  rights   previously   acquired.     The 
act  of    1782,    does   not  apply ;  because  that 
relates  to  surveys  prior  to  the  time  of  pass- 
ing   it.     The   agency    of    Staples    is     not 
proved.     Hilton  says  the   plats   were  to    be 
left    with    Scott  to  obtain  patents ;  and  in 
November,    Scott  had  the  plats  and  certifi- 
cate  which  he  had   received  from  Webster 
himself.     Scott  then  was,  in  fact,  the  agent ; 
and  ought  to  have  returned  the  survey.     It 
follows  therefore  that  Staples  was  agent  as 
to  the  survey,    but    Scott   as  to  returning 
it  into    the  land  office,    and   obtaining*    the 
patent;  the    money  for  which   was    lodged 
with  Scott,    and    not    with    Staples:     who 
therefore  was  not   bound    to   abstain    from 
making    an   entry     for     himself;    because 
there  was    no  confidence,  between  hitn  and 
Webster,    with   respect  to    the    return    of 
the  survey :  of  course  he  was  at  liberty  to 
manoeuvre    with    Davis,    and  take    advan- 
tage, if  he  could.     Webster  meant  by  delays 
to  defraud  the   revenue ;  for  the  new  entry 
was  advised  in  order  to  avoid  the  payment 
of  the  fees.     Staples  has  been  guilty  of  no 
omission ;  for  the  register  could  not  receive 
Webster's   survey,  and  therefore  no  caveat 
was  necessary.     The  three  caveats  by 
272      Webster,  without  prosecuting  *either, 
marks  a  fraudulent  intent.     The    ap- 
plication to  a  court  of  equity   was    proper; 
because  the  defendant     had   got   an    elder 
patent,  when  Staples  had  a  better  right  in 
equity. 

(TUCKER,  Judge— Asked  if  the  plaintiff 
might  have  entered  a  caveat,  and  did  not, 
whether  he  could  come  into  equity  for  re- 
lief?) 

Randolph.  If  the  party  has  two  reme- 
dies he  may  use    either. 

Wickham.  he  ought  to  have  pursued  the 
legal  remedy,  and  entered  his  caveat,  or 
shewn  a 'reason  for  not  having  done  it,  as 
accident,  fraud,  &c. 

Cur.  adv.  vult. 

TUCKER,  Judure.  The  first  point  in- 
sisted on  for  the  appellants  was,  that 
Staples  had  a  right  to  the  2000  acres  of 
land,  as  founded  on  the  entry  made  by  him 
upon  the  13th  of  November,  1792.  And,  in 
support  of  this  position,  it  was  said,  that 
the  act  of  1791,  ch.  4,  having  expired  on  the 
7th  of  November  in  that  year,  and  that  of 
1792,  ch.  7,  which  was  on  the  15th,  relating 
only  to  the  day  of  its  passing,  an  entry 
made  on  the  13th,  was  valid.  This  is  ad- 
mitted, supposing  that  there  was  no  prior 
claim  upon  the  land,  which  had  not  been 
discussed  in  any  judicial  controversy.  But 
where  such  claim  remain  undiscussed,  the 
forms   of  law  must  be  observed,    before  the 
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validity  of  the  claim  depending  upon  vested 
rights,  which  might  possibly  have  become 
liable  to  forfeiture,  could  be  pronounced 
upon.  The  forms  prescribed  by  our  act 
concerning  grants  of  land,  May  1779,  ch. 
13,  are  the  proceedings,  by  way  of  caveat. 
Staples  being  apprized  of  Webster's  claims, 
(which  he  had  himself  been  employed  to 
carry  into  effect,)  ought  to  have  entered  a 
caveat  in  the  manner  prescribed  by  law, 
that  the  fact  might  be  established,  whether 
Webster's  inchoate  rights  had,  through 
neglect,    become  absolutely  and  irre- 

273  deemably  forfeited,  *or  not?    and   he 
ought,  moreover,    to  have    suggested 

his  own  rights,  founded  upon  his  entry, 
made  after  Webster's  supposed  forfeiture 
had  been  incurred.  This  was  the  regular 
course  prescribed  by  the  act  under  which 
both  parties  must  claim ;  and  the  object  of 
that  course  of  proceeding  is  to  establish 
any  controverted  question,  which  of  the 
contending  parties  has  the  better  title  to 
obtain  from  the  register,  as  agent  of  the 
commonwealth,  a  patent,  which  would  be 
complete  evidence  of  a  legal  title  to  the 
lands  against  all  persons  whatsoever,  pro- 
vided the  party  obtain! nig  it  shall  have 
complied  with  all  the  requisites  of  the  law. 
One  of  which  was,  that  when  any  prioc  in- 
choate right  or  claim  did  in  fact  exist,  the 
subsequent  claimant  should  call  upon  such 
claimant,  by  a  regular  caveat,  to  shew 
cause  why  it  should  not  be  vacated  by  the 
judgment  of  a  court  having  competent  juris- 
diction, and  the  claim  of  the  caveator 
preferred  to  his?  If  this  process  were  neg- 
lected, the  register,  for  whose  information 
and  government  the  proceedings  upon  the 
caveat  were  required,  might  issue  patents 
to  both,  (all  other  requisites  of  the  law  be- 
ing complied  with,)  without  enquiring  or 
regarding  whether  their  respective  claims 
interfered  with  each  other  or  not:  and  it 
was  the  folly  of  the  person  having  the  sub- 
sequent, but  more  valid  claim  to  a  patent, 
if,  by  omitting  to  file  his  caveat,  he  per- 
mitted the  elder  claim,  which  might  have 
been  avoided  by  a  caveat,  to  be  established 
by  an  elder  patent.  Thus,  if  the  plat  of 
survey  of  the  elder  claim  was  not  made 
according  to  law,  or  his  plat  were  not  re- 
turned to  the  register's  office,  within  the 
time  prescribed  bylaw,  his  claim  was  void- 
able by  a  caveat.  But  if  no  caveat  were 
entered,  and  the  register  had  made  out  a 
patent,  no  objection  to  the  patent  could  af- 
terwards be  made,  whatever  irregularity 
there  might  have  been  in  the  survey,  or 
laches  in  returning  it.  The  proceeding  by 
caveat  may  be  compared  to  a  bill  of  inter- 
pleader :  The  register,  as  the  ofiScer  of  the 
commonwealth,  withholding  any  grant  for 
the  lands,  until  the  parties  to  the  caveat 
have  discussed  their  several  claims  before 
a  court,  and  a  judgment  on  those  claims  be 
pronounced.     1    Wash.    40.     If    these 

274  ideas    be    ^correct.    Staples,    having 
omitted  to  enter  a  caveat,  is  no  longer 

entitled  to  avail  himself  of  any  legal  ad- 
vantage, of  which  he  might  have  availed 
himself  by  that  course  of  proceeding.  And 
even  by  that  course  he  must  have  shewn  a 
superior  legal  right  to  that  of  Webster, 
upon  the  trial  of  the  caveat,  or  the  court 
must    have  given   judgment   for   Webster; 


the  effect  of  which  would  have  been  at 
grant  for  the  lands  to  him,  unless  a  new 
caveat,  founded  upon  a  better  right  than 
his,  should  afterwards  be  prosecuted  with 
effect.     Field  v.  Culbreath,  2  Call,  547. 

These  lands  lying  upon  the  eastern  waters 
of  the  commonwealth,  could  only  be  taken 
up  by  persons  entitling  themselves  thereto, 
according  to  the  directions  of  the  act  of 
1785,  ch.  42.  After  which,  no  warrant 
could  be  granted  for  lands  on  the  eastern 
waters  of  the  commonwealth,  but  upon  pay- 
ment of  £2S  per  hundred  acres,  instead  of 
two  dollars,  the  price  of  lands  on  the  wes- 
tern waters.  Staples' s  warrant  bears  date 
October  4th,  1792.  It  is  true,  it  is  an  ex- 
change warrant,  and  might  have  been  a 
legal  warrant  on  which  to  ground  his  entry. 
But  he  must,  upon  the  trial  of  the  caveat, 
have  shewn  that  it  was  such,  ot  otherwise 
Webster  must  have  had  judgment  in  his 
favour.  Coming  into  a  court  of  equity, 
after  having  neglected  (perhaps  wilfully) 
to  pursue  his  remedy  given  by  the  statute, 
he  must  make  out  a  complete  title  in  equity, 
not  only  against  Webster,  but  against  the 
commonwealth,  whom  he  charges  Webster, 
expressly,  with  an  intention  to  defraud. 
His  patent  is  not  in  the  form  prescribed 
by  law;  nor  does  it  shew,  that  his  warrant 
was  such  a  one  as  entitled  him  to  locate 
upon  lands  on  the  eastern  waters.  Whether 
his  patent,  not  being  in  the  form  prescribed 
by  law,  which  requires  the  consideration 
to  be  therein  expressed,  (1779,  ch.  13,)  is 
absolutely  void  at  law,  is  a  question  upon 
which  I  am  not  prepared  to  decide  at  pres- 
ent; but  a  plaintiff  in  equity,  I  conceive, 
is  bound  to  shew  that  there  is  no  latent 
equity  against  himself :  otherwise  the  court 
will  leave  him  where  it  finds  him.  And 
since  his  patent  is  not  in  due  form, 
275  nor  expresses  the  consideration  *upon 
which  the  grant  was  made;  nor  is 
that  consideration  clearly  shewn  on  the 
part  of  the  plaintiff,  but,  for  aught  that 
appears  to  the  contrary,  might  not  have 
been  such  as  the  law  required,  the  court,  I 
apprehend,  will  not  aid  him  against  an- 
other person,  who  has  obtained  a  legal 
right,  and  whose  equity  is  not  only  prior, 
but  may  be  stronger. 

There  is  another  point  of  view  on  which 
[  shall  just  mention  that  this  question 
may  be  considered.  A  court  of  equity  pro- 
fesses to  relieve  against  a  forfeiture  in- 
curred at  law,  where  compensation  can  be 
made.  The  commonwealth,  by  the  act  of 
the  15th  of  November,  1792,  ch.  7,  released 
her  claim  to  the  forfeiture,  which  Webster 
might  have  incurred  by  not  returning  the 
plat.  His  equity  against  the  common- 
wealth was  restored  and  kept  alive  by  that 
act.  If  Staples,  in  the  intermediate  time 
between  the  expiration  of  the  former,  and 
the  passing  of  the  latter  act,  acquired  a 
legal  inchoate  right  to  take  advantage  of 
Webster's  forfeiture,  he  ought  to  have  pur- 
sued his  remedy  at  law,  by  caveat;  but  not 
having  done  so,  equity  will  not  enforce 
Webster's  forfeiture;  for  that  would  be 
assuming  the  power  of  enforcing,  instead 
of  relieving  against  a  penalty. 

But  let  it  be  admitted,  that  Staples's 
patent  was  strictly  in  conformity  to  the 
directions  of  the  law,  and  that  he  had  paid 
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the  consideration  of  £7^  per  hundred  acres, 
required  by  the  act  of  17825,  yet  his  equity 
would  not  be  stronger  than  that  of  Webster : 
and  were  there  no  priority  on  the  side  of 
Webster,  as  there  certainly  was,  equity 
would,  I  conceive,  leave  the  parties  pre- 
cisely in  the  same  situation  in  which  the 
law  and  their  own  conduct  had  placed 
them. 

2.  I  shall  next  consider  the  third  objec- 
tion to  the  chancellor's  decree,  insisted  on 
by  the  appellants.  That  Webster  illegally 
and  improperly  obtained  a  patent  prior  in 
date  to  that  of  Staples:  which  objection 
seems  founded  principally  upon  that  part 
of  the  bill,  which  charges  Webster  with  a 
fraudulent  design  in  entering  his  caveats, 
without     any     intention     of    prosecuting 

them. 

276  ^Webster  conceiving  that  he   had  a 
prior,  and  better,  title  to  a  patent  for 

the  lands  than  Staples  had,  had  a  right, 
under  the  law,  to  enter  a  caveat  against 
any  interfering  claim,  whether  prior,  or 
subsequent,  to  his  own.  Staples,  if  he 
thought  proper,  might  have  availed  himself 
at  law,  of  the  dismission,  or  failure  to  pros- 
ecute the  caveat.  He  did  not;  nor  was 
there  any  moral  obligation  on  Webster  not 
to  renew  his  caveat,  as  often  as  he  pleased. 
The  priority  which  he  gained  in  his  patents 
by  entering  those  caveats,  was  no  fraud 
against  Staples ;  but  imputable  to  Staples' s 
neglect  to  enter  a  cross  caveat ;  or  rather  to 
his  neglect  in  not  entering  a  caveat  against 
Webster's  title  to  a  patent,  as  soon  as  he 
had  made  his  own  entry.  His  counsel  were 
mistaken  in  saying  he  could  not  enter  a 
caveat  until  his  survey  was  returned.  He 
might  have  entered  it  the  moment  after  he 
had  entered  for  the  lands ;  and  I  have  al- 
ready shewn  that,  if  by  neglecting  so  to  do, 
he  has  lost  his  legal  inchoate  right  to  a 
forfeiture,  a  court  of  equity  will  not  enforce 
that  forfeiture  for  him. 

3.  I  shall  make  very  few  remarks  upon 
the  second  point,  insisted  on  by  the  appel- 
lants, which  I  have  chosen  to  consider  last. 

The  whole  tissue  of  the  evidence  in  this 
cause  confirms  me  in  the  opinion  that 
Staples,  from  first  to  last,  ought  to  be  re- 
garded as  Webster's  agent.  To  the  last 
moment,  when  he  was  meditating  a  most 
unconscientious  and  fraudulent  advantage 
of  his  principal,  he  was  consulted,  and  gave 
advice  in  that  character.  The  neglect  to 
return  the  plats  in  due  time,  appears  to  be 
fairly  imputable  to  him ;  for,  although  the 
survey  was  made  in  June  1790,  under  his 
eye,  he  seemed  never  to  have  given  himself 
any  trouble  about  the  business ;  but  refused 
paying  the  surveyor  his  fees,  although  it 
IS  in  proof  that  Webster  left  money  with 
him  for  that  purpose.  Webster  having 
been  pursued  by  the  surveyor,  who  dispaired 
of  getting  his  fees  from  Staples,  went  to 
his  house  to  deliver  the  plats  to  him,  in 
company  with  Scott;  but,  not  finding  him, 
delivered  the  plats  to  Scott.  This  is  what 
so  much  stress  has  been  laid  upon  in 

277  the  argument.     But  surely  *it  did  not 
discharge   Staples   from  his   reponsi- 

bility  to  Webster;  especially  as  the  plat 
appears  to  have  been  defective.  Staples's 
agency,  I  conceive,  extended  to  every  thing 
necessary  to  be  done  to  complete  Webster's 


title.  His  conduct,  both  in  appearance  and 
in  fact,  was  a  palpable  fraud  upon  his  em- 
ployer. I  am  therefore  of  opinion  that  the 
chancellor's  decree  of  dismission  ong'ht, 
upon  every  ground,  to  be  afifirmed. 

ROANB,  Judge.  In  the  view  I  have 
taken  of  this  subject,  I  do  not  deem  it  at 
all  necessary  to  enter  into  the  legal  title  of 
the  land  in  question.  The  appellant  ccunes 
to  demand  the  aid  of  this  court  to  set  aside 
that  legal  title,  and  decree  him  the  land. 
This  application  can  only  be  sustained  on 
the  ground  of  his  superior  equity.  It  is 
an  universal  rule  that  he  who  asks  for 
equity  must  do  equity;  or,  more  strong^ly, 
must  not  have  done  iniquity.  I  hold  it  also 
to  be  a  rule  that  in  applications  of  this 
kind,  which  go  to  the  discretion  of  the 
court  under  all  the  circumstances  of  the 
case,  the  conduct  of  the  party  applying,  in 
relation  to  the  subject  in  question,  must 
appear  to  have  been  fair  and  pure.  If  it 
has  been  of  a  contrary  cast,  and  much  more 
if  it  were  fraudulent,  he  comes  with  a  bad 
grace  into  a  court  of  equity. 

In  the  case  before  us,  the  evidence  does 
not  seem  to  me  satisfactory  that  the  appel- 
lant was  the  agent  of  the  appellee's  testa- 
tor, for  the  purpose  of  completing  his  title, 
by  4'eturning  the  papers  into  the  land  office 
and  taking  out  the  patent:  But  this  I 
hinge  upon,  that  he  suffered  himself  to  be 
consulted  as  such  agent,  and  advised  the 
very  course  which  produced  the  lapse,  and 
enabled  him  to  make  the  entry.  It  may 
have  been  the  weight  of  this  advice,  from 
a  person  supposed  to  stand  in  that  relation 
to  the  testator  of  the  appellee,  which  de- 
termined Mr.  Scott  to  purchase  new  war- 
rants, instead  of  then  returning  the  works, 
and  taking  out  a  patent.  The  appellant 
further  followed  up  his  advice  by  furnish- 
ing Scott  with  a  land  warrant,  thas  en- 
abling him  to  make  a  new  entry.  Is 
278  it  conscientious  and  just  for  a  *^nian 
admitting,  by  not  denying,  himself 
to  be  the  friend  and  agent  of  another,  to 
advise  and  assist  in  effecting  a  faulty 
course  of  proceeding,  and  then  to  step  in 
and  avail  himself  of  the  defect  to  his  own 
emolument?  To  avail  himself  of  the 
knowledge  of  a  fact,  to  wit :  the  non-re- 
turn of  the  survey,  which  was  communi- 
cated to  him  in  a  confidential  manner,  and 
in  character  not  disavowed  by  him,  viz.  as 
agent  of  the  other  party?  Would  not  this 
be  sanctioning  unfair,  if  not  iniquitous 
conduct,  and  enabling  a  man  to  take  the 
benefit  of  his  own  wrong?  I  am  sure  a 
court  of  equity  will  not  be  aiding  to  abet  a 
procedure  of  this  kind. 

Thus  stands  the  case 'upon  the  original 
conduct  of  the  appellant,  and  if  his  snose- 
quent  entry  had  even  been  made  without 
circumstances  indicating  trick  or  unfair- 
ness ;  the  result  is,  however,  much  corrob- 
orated by  the  circumstances  which  actually 
attended  the  making  of  the  entry.  I 
throw  out  of  my  view  all  the  testimony  on 
this  point  referred  to  in  Beaver's  deposi- 
tion, and  that  mentioned  in  Scott's  as  de- 
rived from  the  information  of  John  Davis. 
But  yet  there  is  enough  to  impeach  the 
integrity  of  that  transaction.  The  hurry 
and  unfairness  with  which  his  entry  was 
made,  when  he  had  gone  in  company   with 
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the  agent  of  his  friend,  a  stranger  to  the 
surveyor,  and  most  probably  had  lulled  him 
into  a  belief  of  perfect  security  on  the  sub- 
ject of  the  entry,  by  his  professions  and 
conversation,  is  alone  strongly  indicative 
of  trick  and  contrivance.  But  this  is  not 
all,  he  afterwards  owned  to  Mr.  Scott  that 
he  had  taken  the  advantage  of  Mr.  Webster, 
and  endeavoured  to  excuse  himself  therefor. 

This  expression  of  having  taken  the  ad- 
vantage is  strongly  descriptive  of  the  real 
character  of  the  whole  transaction  upon  his 
part,  and  that  character  imperiously  for- 
bids us  to  sustain  his  pretensions  in  the 
present  instance.  I  am  therefore  for  affirm- 
ing the  decree. 

FL/EMING,  Judge.  It  is  unnecessary  to  go 
over  the  ground  already  taken  by  the 
judges  who  preceded  me :  and  I  shall 
279  *content  myself  with  observing  that 
he  who  comes  into  a  court  of  equity 
for  relief  must  prove  fraud  in  the  defend- 
ant, and  uprightness  in  his  own  conduct: 
But  Staples  shews  neither;  and  therefore 
I  am  for  affirming  the  decree. 

CARRINGTON,  Judge.  It  is  unnecessary 
to  consider  the  conduct  of  Staples  in  these 
transactions;  because  it  is  clear  that  Web- 
ster has  at  least  equal  equity ;  and  he  has 
the  legal  title  besides.  Therefore  I  concur 
that  the  decree  ought  to  be  affirmed. 

Decree  affirmed. 


Herd  V.   Dishman. 

[November,  1804.] 

Equity  Juri«llction— Relief  afftiliist  Judipiients— Acct- 
deiit.*— If  the  defendent  is  taken  sick  on  his  way 
to  the  trial  of  the  cause,  and  is  thereby  prevented 
from  makinsr  an  affidavit  that  the  orisrlnal  deeds 
are  lost :  and  for  want  of  such  affidavit  the  court 
refuses  to  receive  copies  of  the  deeds  in  evidence ; 
the  court  of  chancery  may  relieve  against  the 
verdict  and  judgment  obtained  by  the  plaintiff. 

Dishman  filed  a  bill  in  the  court  of  chan- 
cery to  be  relieved  against  a  judgment 
obtained  by  Hord  in  a  writ  of  right,  upon 
the  ground  that  the  court  refused  to  receive 
in  evidence,  some  copies  of  deeds,  the  orig- 
inals of  which  he  would  have  deposed  were 
lost,  if  he  had  not  been  prevented,  by  sick- 
ness, on  his  way  to  the  trial.  The  answer 
insisted,  that  the  verdict  was  conclusive. 
The  court  of  chancery  directed  another 
trial  of  the  issue;  which  being  found  in 
favour  of  Dishman,  the  chancellor  granted 
a  perpetual  injunction ;  and  Hord  appealed 
to  the  court  of  appeals. 

Wickham,  for  the  appellant.  The  whole 
subject  was  cognizable  at  law,  and  there- 
fore equity  could   not   interfere.     The  only 

matter  insisted  on,  by  the  plaintiff, 
280      Hord.  is  the  ^pretended  surprize,  and 

that  if  present  he  could  have  given 
proof  of  the  loss  of  the  original;  but  there 
was  no  attempt  to  continue  the  cause,  and 
the  opinion  of  the  court  rejecting  the  copies 
of  the  deeds,  was  excepted  to :  Of  course, 
if  there  was  an  error  in  the  judgment  it 
might  have  been  corrected  by  appeal,  or 
supersedeas.     Therefore  as  the  whole   sub- 

♦See  foot-notes  to  Holland  v.  Trotter,  22  Gratt  136  ; 
Ross  V.  Pynes.  8  Call  568 :  monofirraphic  note  on 
"Jurisdiction**  appended  to  Phippen  v.  Durham,  8 
Gratt.  457 :  and  monographic  note  on  "Judgments" 
appended  to  Smith  v.  Charlton,  7  Gratt.  425. 

The  principal  case  is  cited  in  Knapp  v.  Snyder,  15 
W.  Va.  441 :  Hudson  v.  Kline,  9  Gratt  385. 


ject  was  completely  open  to  the  common  taw 
courts,  the  chancellor  ought  not  to  have 
interposed.  But,  upon  the  merits,  the 
plaintiff  has  not  made  out  a  case  for  relief. 
There  is  no  proof  of  his  having  the  title; 
and  therefore  it  was  unimportant,  whether 
the  trial  was  regular  or  irregular.  Conse- 
quently the  court  of  chancery  ought  not  to 
have  awarded  a  new  trial.  It  does  not  ap- 
pear, that  the  land,  in  question,  was  com- 
prehended in  the  grant  to  Spicer;  and 
Dishman  had  a  patent  for  it  in  the  year 
1715.  The  affidavits  of  the  jurors,  relative 
to  the  mode  of  making  up  the  last  verdict, 
are  very  strong;  and  they  are  not  contra- 
dicted by  any  testimony  in  the  cause.  But 
such  proceedings  ought  not  to  be  counte- 
nanced, and  therefore  the  chancellor  ought 
not  to  have  been  satisfied  with  the  last 
verdict.  Thus  much  for  Hord's  case;  and 
Fitzhugh's  is  clearer  still:  For  there  is  not 
even  an  allegation  of  the  plaintiff's  ab- 
sence, or  of  any  other  matter  relative  to 
his  ability  to  have  satisfied  the  court  as  to 
the  loss  of  the  deeds. 

Warden,  contra.  The  lands  in  question 
are  within  Spicer's  patent.  The  defend- 
ants were  completely  surprized:  which 
prevented  them  from  shewing  that  these 
numerous  demandants  could  not  have  main- 
tained a  writ  of  right :  and  worse  still,  the 
defendants  thereby  lost  an  opportunity  of 
having  their  cause  fully  considered  by  the 
jury.  For  the  testimony  was  not  suffered 
to  be  laid  before  them,  although  a  full 
hearing  upon  the  merits  was  expected,  and 
was  only  prevented  by  some  misunder- 
standing at  the  trial,  which  occasioned 
proof  of  the  loss  of  the  originals  to  be  called 
for,  when  the  defendants  had  no  reason  to 
calculate  upon  such  an  event:  But  what 
makes  these  observations  the  more 
281  important  *is,  that  the  difficulty 
would  have  been  removed  had  not 
the  sickness  of  Hord  prevented  him  from 
being  present  to  make  the  necessary  affida- 
vit: which  was  an  accident  that  equity 
ought  to  relieve  against.  Therefore  the 
court  of  chancery  did  right  in  granting  the 
injunction ;  so  that  the  merits  of  the  cause 
might  be  brought  before  the  jury,  who  had 
not  been  in  possession  of  the  whole  case. 
It  is  not  important  upon  what  ground  the 
jurymen  agreed ;  for  their  agreement  is  the 
only  thing  required;  and  it  appears  that 
they  did  ultimately  concur  in  the  verdict. 
It  is  not  like  the  case  of  Street  v.  Cochran, 
1  Wash.  79;  for  there  some  of  the  persons 
were  informed,  by  the  rest,  that  the  opinion 
of  the  majority  was  to  prevail ;  and  there- 
fore they  only  concurred  with  the  majority, 
upon  a  supposed  rule  of  law:  But,  here, 
was  no  imposition,  no  misinformation,  as 
to  anj'  rule  of  law ;  for  each  juror,  with  full 
information  of  the  subject,  subscribed  to 
the  opinions  of  the  others.  The  defendant 
has  not  pleaded  to  the  jurisdiction  of  the 
court;  and  therefore  he  cannot  now  except 
to  it ;  for  the  act  of  1787  bars  him. 

Randolph,  on  the  same  side.  Pishman's 
answer  shews  that  he  knew  the  copies  of 
the  deeds  were  genuine,  and  yet  he  objected 
to  them :  of  course  the  court  of  chancery 
did  right  in  interfering  upon  the  ground  of 
the  defendant's  suppressing  a  fact  which 
he  knew  to  exist.     2  Com.  Dig.  686 ;  2  Ves. 
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552;  2  Wash.  41;  1  Call,  155.  In  both  of 
these  two  last  cases,  the  question  arose  upon 
bills  of  exception.  Besides,  the  defendant 
took  the  chance  of  the  second  trial,  without 
appealing  from  the  order;  and,  therefore, 
ought  not  to  be  allowed,  afterwards,  to  ob- 
ject to  it.  Kquitj  will  always  relieve  where 
the  whole  evidence  was  not  before  the  jurj, 
unless  it  was  withheld  ex  proposito,'  or 
through  fraud.  1  Ves.  jr.  135;  2  Wash. 
272:  And,  in  the  present  case,  it  was  not 
withheld  ex  proposito,  or  through  fraud; 
but  accident  prevented  the  introduction  of 
it.  The  effect  was,  that  there  was  a  clear 
surprize  upon  the  defendant ;  who  had 

282  *the  merits  of  the  case  with  him, 
and  jet  lost  the  cause  by  an  unfore- 
seen event.  The  practice  of  examining 
jurors  leads  to  tampering  with  them;  and 
therefore  ought  not  to  be  encouraged. 
Cochran  v.  Street,  obviates  Mr.  Wickham's 
objection  upon  that  ground. 

Wickham,  in  reply.  It  is  not  stated  in 
the  bill,  that  Hord  intended  to  go  to  court 
in  order  to  make  an  affidavit  of  the  loss  of 
the  deeds ;  and  therefore  it  cannot  be  called 
an  accident,  or  surprize ;  for  he  relied  upon 
the  copies  being  sufficient,  without  the 
affidavit.  But  Fitzhugh  has  not  even  this 
excuse ;  for  his  is  a  naked  case,  without 
any  allegation  in  his  favour.  These  inter- 
ferences of  the  court  of  chancery  tend  to 
create  a  double  jurisdiction  in  the  country ; 
so  that  every  party  will  first  take  the  ben- 
efit of  a  trial  at  law,  and  then  a  chance  in 
equity.  But  the  merits  do  not  appear  to 
have  been  in  favour  of  the  plaintiffs; 
which,  at  least,  ought  to  have  been  shewn, 
before  the  solemn  judgment  of  a  court  of 
competent  jurisdiction,  was  disturbed. 
The  second  trial  appears  to  have  been  a 
mere  scramble,  and  therefore  the  chancel- 
lor ought  not  to  have  been  satisfied  with 
that  verdict.  The  case  pf  Cochran  v. 
Street,  proves  that  the  affidavits  of  jurors 
will  be  received  to  impeach  the  verdict; 
especially  as  the  doctrine  is,  that  the  court 
of  chancery  will  set  aside  a  verdict,  found 
upon  an  issue  directed  there,  upon  slighter 
grounds  than  a  court  of  common  law  will. 

Cur.  adv.  vult. 

TUCKER,  Judge.  The  equity  stated  in 
the  appellee's  bill  of  injunction  is  merely, 
That,  upon  the  trial  of  the  writ  of  right  in 
which  the  now  appellants  were  demandants 
and  himself  defendant,  at  which  he  in- 
tended to  have  been  present,  and  was  on 
his  way,  but  was  attacked  by  a  fit  of  the 
gout,  and  obliged  to  return,  his  counsel 
offered  in  evidence  to  support  his  title,  the 
copy  of  a  deed  from  Charles  Carter  to 
him,  and  the  copy  of  a  survey  thereto 

283  annexed,  and  also  the^copy  of  a  deed 
from   John  Spicer  to  Robert    Carter, 

under  whom  the  said  Charles  held  the  lands 
in  controversy;  but  that  the  same  being 
objected  to  by  the  counsel  for  the  demand- 
ants, the  court  of  Essex  county,  where  the 
trial  was  had,  refused  to  suffer  them  to  go 
to  the  jury,  as  will  more  at  large  appear 
by  a  copy  of  the  record,  to  which  he  refers 
as  a  part  of  his  bill.  That  if  he  had  been 
present  he  could  have  made  the  necessary 
affidavits,  that  the  original  deed  from  Car- 
ter to  him,  and  the  survey  thereto  annexed, 
were  lost ;  and  that  the    original  deed  from 


Spicer  to  Carter  could  not  be  found.  That 
in  consequence  thereof,  and  for  want  of 
the  necessary  affidavit,  the  jury  found  for 
the  demandants,  who  had  obtained  a  writ 
of  possession,  and  dispossessed  him  of  the 
lands  with  the  crops  growing  thereon,  and 
have  sued  out  an  execution  for  the  costs. 
He  therefore  prays  for  an  injunction  to  the 
said  judgment  and  execution  until  further 
order,  and  for  a  new  trial  of  the  cause ; 
and  if  there  be  a  verdict  in  his  favour,  that 
the  demandants  may  be  decreed  to  restore 
the  lands,  and  pay  for  the  crops,  and  for 
general  relief.  The  chancellor  awarded  an 
injunction,  and  afterwards  granted  a  new 
trial,  directing  the  verdict  to  be  certified 
to  the  high  court  of  chancery.  Upon  the 
second  trial,  a  verdict  being  found  for  the 
tenant,  the  chancellor  rejected  a  motion  for 
another  trial,  grounded  on  the  affidavits  of 
two  of  the  jurors,  stating  an  agreement 
among  the  jury,  to  render  a  verdict  accord- 
ing to  the  opinion  of  a  majority;  and 
awarded  a  perpetual  injunction  to  the  judg- 
ment, with  a  restitution  of  the  lands: 
From  which  decree  there  is  an  appeal  to 
this  court. 

Among  the  exhibits  in  this  record,  is 
the  record  of  the  proceedings  in  £ssex 
county,  referred  to  in  the  complainant's 
bill ;  which  contains  a  bill  of  exceptions 
offered  at  the  first  trial,  by  the  tenant's 
counsel,  statins:,  That  the  defendant,  by 
his  counsel,  offered  a  copy  of  a  deed  from 
John  Spicer  to  Robert  Carter,  in  these 
words,  *4his  indenture,  Ac,"  as  also  a 
copy  of  a  deed  from  Charles  Carter  to  John 

Hord  (the   tenant)    in    these    words, 
284      ' '  this  indenture,  &c. , "  as  evidence  *to 

the  jury,  but  that  the  court  would  not 
allow  the  same  to  go  to  them,  as  they  con- 
sidered the  original  deeds  ought  to  have 
been  produced:  To  which  opinion  he  ex- 
cepted, Ac.  Among  the  exhibits  in  this 
suit,  are  office  copies,  certified  in  the  usual 
manner,  of  a  deed  from  John  Spicer  to 
Robert  Carter,  dated  March  13th,  1717; 
and  one  from  Charles  Carter  and  wife, 
to  John  Hord,  dated  May  25th,  1787; 
which  I  presume  may  be  the  deeds  sev- 
erally referred  to  in  the  bill  of  excep- 
tions. And,  as  these  copies,  by  the  long 
established  usage  in  this  country,  are  held, 
(where  there  is  no  suggestion  of  fraud,)  to 
be  admissible  as  evidence,  although  the 
originals  be  not  proved  to  be  lost,  I  was  at 
first  of  opinion,  that  the  chancellor  ought 
not  to  have  awarded  an  injunction,  since 
there  was  error,  upon  the  face  of  the  record, 
sufficient  to  have  reversed  the  judgment, 
and  afforded  the  tenant  the  t>enefit  of  a  new 
trial;  but  it  being  suggested  in  the  bill, 
that  the  demandant  had  obtained  a  writ  of 
possession,  and  dispossessed  the  tenant  of 
the  land,  with  the  crops  thereon  grow- 
ing; and  the  bill  praying  a  compensation 
for  those  crops,  as  at  the  time  of  execut- 
ing the  writ  of  possession,  I  think  the 
injunction  was  properly  awarded  upon  that 
ground,  inasmuch  as  a  court  of  error  could 
not,  I  apprehend,  have  awarded  such  a  rec- 
ompense, although  it  should  have  appeared 
proper  to  reverse  the  judgment,  and  award 
restitution  of  the  land  itself. 

I  shall  now  state  the  titles  of  the  parties, 
as  they  either  appeared  from    the   exhibits 
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in  the  cause,  or  may  be  conjectured  to  be, 
from  presumptions  arising  out  of  those 
exhibits. 

The  demandants  produce  a  patent  granted 
the  16th  of  June,  1714,  for  816  acres  of  land ; 
of  which,  560  acres  were  formerly  granted 
to  captain  Alexander  Fleming,  by  patent 
bearing  date  Sept.  4th,  1667;  and  the 
courses,  distances  and  corners  of  this  pat- 
ent, by  the  late  survey,  agree  as  well  with 
the  survey  made  an  hundred  years,  or 
more,  after  the  first  grant,  as  is  usual  in 
grants  of  lands.  This  patent  appears, 
from  this  circumstance,  to  have  been  an 
inclusive   patent;  and  its   operation, 

285  as  to  the    part   formerly  ^granted   to 
captain  Fleming,    must,    I  presume, 

be  referred  to  the  date  of  his  original  pat- 
ent, vi2.  Sept.  4th,  1667.  This  inclusive 
patent  was  granted  to  Samuel  Dishman, 
the  demandant's  ancestor;  who,  by  his  will 
dated  November  15,  1726,  devised  all  his 
lands  in  Kssex,  to  be  equally  divided  be- 
tween his  sons  David  and  Peter  in  fee 
simple.  And,  from  the  testimony  of  James 
Dishman  his  son,  it  appears  that  these 
lands  were  all  he  had  in  Essex  county ;  and 
that  David  Dishman  paid  quit-rents  for 
800  acres  in  1740,  appears  from  an  exhibit 
in  the  record. 

In  what  manner  the  demandants  deduced 
their  title  from  David  and  Peter,  the  dev- 
isees of  the  original  grantee,  does  not  ap- 
pear. Nor  can  it  be  material,  after  the 
release  of  errors,  provided  they  shall  now 
shew  an  eqritable  title  superior  to  the  ten- 
ant's. Nor  does  it  from  the  evidence  in 
this  record  appear,  whether  any  evidence 
was  given,  of  an  actual  adverse  seisin  in 
either  party,  except  that  the  answer  states, 
that  satisfactory  testimony,  as  to  the  com- 
plainant's possession,  was  given  at  the 
first  trial,  but  leaves  it  wholly  to  conjec- 
ture what  that  satisfactory  testimony 
was. 

It  appears,  both  from  the  bill  of  excep- 
tions and  the  answer  of  the  defendants, 
that  the  only  title  which  the  tenant  shewed 
at  the  trial,  was  his  possession,  and  a  deed 
from  John  Spicer,  dated  March  13th,  1717, 
three  years  later  than  Dishman's  patent, 
dated  the  16th  of  June,  1714;  and  a  deed 
from  Charles  Carter  and  wife,  to  Hord, 
dated  May  25th,  1787:  of  a  more  important 
defect  in  which,  I  shall  take  notice  here- 
after. And,  with  respect  to  the  tenant's 
possession,  the  answer  expressly  avers,  that 
the  demandants  produced  satisfactory  testi- 
mony to  that  point ;  which  indeed  after  a 
general  verdict  must  be  presumed. 

If  then,  these  deeds,  which  were  excepted 
to,  had  been  permitted  to  go  to  the  jury  as 
evidence,  they  ought,  notwithstanding  such 
evidence,  to  have  found,  as  they  did,  a  ver- 
dict for  the  demandants.  For,  unless  the 
tenant's  title  was  regularly  deduced  from 
an  older  patent  than  that  under  which  the 
demandants  claim,  the  demandants,  unless 
barred  bv  length  of  time,  were  unquestion- 
ably entitled  to  a  verdict. 

286  *If  it  be  true,  that  courts  are  to 
judge,  * 'secundum  allegata  et  pro- 
bata," only,  on  the  coming  in  of  the  an- 
swer, the  chancellor  ought  to  have  dissolved 
the  injunction,  and  dismissed  the  com- 
plainant's bill.     For  the  deeds  presented  an 


inferior  title  only ;  and  the  answer,  which 
was  not  disproved,  shewed  that  the  tenant 
had  not  a  sufficient  length  of  possession  to 
protect  his  seisin. 

To  judge  from  the  exhibits  in  this  cause, 
the  tenant  founds  his  right,  first,  upon  his 
possession ;  secondly,  upon  a  deed  from 
Charles  Carter  and  wife  to  himself,  dated 
May  25th,  1787;  thirdly,  upon  a  deed  of 
lease  and  release  from  John  Spicer  to  Rob- 
ert Carter,  dated  in  March  1717;  fourthly, 
upon  deeds  of  lease  and  release  from 
Thornton  (whose  title  does^  not  appear) 
to  Spicer,  dated  in  December  1714;  fifthly, 
upon  a  patent  granted  to  Thomas;  and, 
by  him,  assigned,  without  any  considera- 
tion mentioned  in  the  assignment,  to 
Spicer,  Oct.  28,  and  March  10th,  1697; 
and  lastly,  upon  a  patent  to  Spicer,  April 
29th,  1693;  which  was  forfeited  for  not 
seating,  as  appears  by  Thomas's  patent. 

1.  The  tenants'  possession  may  be  i>re- 
sumed  to  have  commenced  under  the  deed 
from  Charles  Carter  to  him  in  May  1787. 
His  bare  possession  therefore,  was  no  bar 
to  the  demandants ;  it  not  having  been  long 
enough  to  have  barred  an  ejectment;  and 
much  less  a  writ  of  right. 

2.  The  deed  from  Charles  Carter  has  two 
fundamental  defects,  supposing  these  lands 
in  controversy,  to  lie  in  the  the  county  of 
Bssex,  where  the  suit  was  brought;  for 
the  lands  in  that  deed  are  not  said  to  lie 
in  Kssex,  but  in  Caroline.  Consequently, 
if  the  suit  was  brought  in  the  right  county, 
that  deed  was  wholly  inadmissible;  for 
Caroline  county  being  taken  from  Essex, 
the  court  would  officially  take  notice  that 
lands  in  Caroline  could  no  longer  lie  in  Es- 
sex, although  the  original  grants  might 
have  been  made  of  lands  in  Essex.  For 
although  ancient  patents  and  deeds  for 
lands  in  Essex  county  may  well  be  given 
in  evidence  in  Caroline,  that  county  having 
been  taken  from  Essex,  yet  deeds  for  lands 

in  Caroline,  can  never  be  given  in 
287  evidence,  *for  lands  in  Essex,  because 
they  must  have  been  made  since  the 
division  of  the  latter  county.  On  the  other 
hand,  if  Carter's  deed  be  right,  and  the 
lands  in  controversy  actually  lie  in  Caro- 
line, the  suit  was  brought  in  the  wrong 
county.  And  if  that  were  made  appear  to 
the  court,  they  should  have  directed  the 
plaintiff  to  be  called;  for  this  matter,  I 
apprehend,  might  have  been  given  in  evi- 
dence at  the  trial  under  our  act  of  assembly. 
Virg.  Laws,  ch.  27.  So  that  the  verdict  in 
this  case,  was  either  against  evidence, 
(Carter's  deed  being  inadmissible  if  the 
lands  in  controversy  lie  in  Essex,)  or  the 
verdict  was  coram  non  judice,  and  there- 
fore void.  In  either  case,  then,  the  verdict 
ought  not  to  stand. 

A  second  fundamental  defect  in  Carter's 
deed  to  Hord  is,  that  it  does  not  convey  a 
whole  tract  of  land,  (in  which  case  the 
metes  and  bounds  of  former  deeds,  or  of 
the  patent,  might  establish  the  bounds  of 
the  lands  with  certainty,)  but  a  small  part 
only  of  a  very  large  tract,  without  men- 
tioning any  metes  and  bounds  whatever ; 
the  words  are,  **all  that  tract  or  parcel  of 
land  ip  the  county  of  Caroline,  being  part 
of  a  larger  tract  called  Powmansued,  and 
containing  according  to  the  survey  made  by 
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Richard  Dixon,  and  hereto  annexed,  1143 
acres,  more  or  less,  within  the  bounds  con- 
tained by  the  survey  aforesaid.'*  But  there 
is  no  such  survey  in  the  record,  nor  among 
the  exhibits,  as  that  referred  to.  The 
deed  itself,  without  the  survey,  is  void  for 
uncertainty.  Whether  the  survey  was  ac- 
tually annexed  to  the  deed  when  proved  and 
recorded,  does  not  appear.  But,  if  the  lands 
lie  in  Bssex,  it  was  recorded  in  the  wrong 
county,  namely,  in  Caroline.  The  quantity 
contained  in  Spicer's  patent,  being  nearly 
or  quite  three  times  the  quantity  contained 
in  Carter's  deed  to  Hord,  and  no  metes  and 
bounds  being  mentioned  in  the  deed,  and 
the  survey  referred  to  not  appearing,  the 
jury  had  no  guide  whereby  to  locate  the 
lands  granted  to  Hord;  and  consequently 
were  not  authorized  to  presume  that  they 
were  within  those  limits  of  Spicer's  patent, 
which  might  possibly  overreach  the  bounds 
of  Dishman's  patent. 

288  *But  were  the  case  free  from   these 
objections,    I   should   not,    from    the 

survey  made  in  this  cause,  be  satisfied  that 
Spicer's  patent  was  properly  laid  down. 
The  courses  and  distances  do  not  appear  to 
me  to  agree.  A  more  extensive  survey, 
commencing  at  the  beginning,  mentioned 
in  the  patent,  appears  to  me  to  be  neces- 
sary. For,  although  the  double  Poplar 
may,  perhaps,  be  a  corner  of  Spicer's  pat- 
ent, yet  I  think  that  fact  will  better  be 
ascertained  by  going  round  the  courses  as 
they  are  laid  down  in  the  patent,  than  by 
reversing  two  or  three  lines,  as  has  been 
done  in  this  case. 

Upon  all  these  grounds,  I  am  clearly  of 
opinion,  that  the  last  decree  of  the  chancel- 
lor ought  not  to  stand.  But  I  am  somewhat 
in  doubt,  what  decree  ought  to  be  made. 

1.  For,  if  the  lands' really  lie  in  Caroline, 
the  trial  in  Bssex,  being  coram  non  judice, 
would  be  no  bar  to  Hord's  recovering  back 
the  lands  even  by  an  ejectment,  if  the  ac- 
tual possession  be  in  him.  If  then,  the 
court  should  decree  that  his  bill  be  dis- 
missed, he  will  have  an  immediate  remedy 
at  law  to  reinstate  him  in  his  possession. 

2.  If  the  lands  do  not  lie  in  Caroline,  I 
doubt  ver3*  much  whether  this  court,  sitting 
as  a  court  of  equity,  can,  upon  the  circum- 
stances disclosed  in  this  record,  direct  the 
court  of  Kssex  to  admit  a  deed  importing 
to  be  for  lands  in  Caroline,  upon  the  trial 
of  a  writ  of  right  in  Kasex  county. 

3.  If  the  survey  referred  to  in  Carter's 
deed,  was  not  annexed  to,  and  proved  and 
recorded  with  it,  I  still  further  doubt, 
whether  even  a  court  of  equity  could  sustain 
it,  as  proper  evidence  between  contending 
parties ;  being  of  opinion  that  it  would,  in 
such  case,  be  merely  void,  as  a  conveyance, 
for  uncertainty,  although  possibly  good, 
between  the  parties  thereto,  as  a  covenant. 

4.  As  the  counties  of  Caroline  and  Kssex 
lie  in  different  districts,  there  would  be  the 
same  objection,  if  the  lands  lie  in  Caroline, 
to  a  trial  in  the  district  court  of  Kssex; 
and,  if  they  lie  part  in  one,  and  part  in 
the  other  of  those  counties,  the  same  objec- 
tion will  still  remain ;  the  only  jurisdiction 

competent  to  the  trial  at  law,  in  such 

289  a  case  as  that  last  ^mentioned,  would, 
I    apprehend,   be   the   general  court. 

Virg.  L/aws,  1794,  ch.  65,  sect.  3. 


If  then,  the  court  should  be  of  opinion 
that  the  bill  ought  not  to  be  dismissed,  I 
think  the  cause  should  be  remanded  to  the 
court  of  chancery,  with  directions  to  that 
court,  to  permit  the  bill  and  answer  to  be 
amended,  so  as  to  bring  the  whole  case  fully 
before  the  court:  and  if  it  should  then  ap- 
pear to  that  court  that  the  lands  actually 
lie  in  Caroline,  that  the  complainant's  bill 
be  dismissed  without  prejudice.  Bat  if  it 
should  appear  that  the  lands  lie  in  Basex; 
and,  if  that  court  should  be  of  opinion  that 
Carter's  deed  to  Hord,  with  the  survey 
therein  referred  to  and  said  to  have  been 
annexed,  or  a  copy  thereof,  attested  by  the 
clerk  of  Caroline  court,  ought  to  be  ad- 
mitted in  evidence  upon  a  new  trial  to  be 
had  between  the  parties,  that  a  new  trial 
be  had  accordingly,  and  such  evidence  ad- 
mitted, and  the  verdict  of  the  jury  certified 
to  the  high  court  of  chancery.  But  if  it 
should  appear  to  that  court,  that  the  lands 
lie  partly  in  Caroline  and  partly  in  f^ssex, 
and  that  a  new  trial  ought  to  be  had,  and 
the  evidence  above  mentioned  admitted, 
then  such  new  trial  to  be  had  in  the  gen- 
eral court,  with  similar  directions. 

ROANE,  Judge.  New  trials  in  equity 
are  not  held  to  such  strict  terms  as  those 
at  law.  The  object  being  to  satisfy  the 
conscience  of  the  chancellor,  considerable 
latitude  is  allowed  to  answer  that  purpose. 
In  cases  where  the  issue  is  moved  for  on 
the  ground  of  a  surprize  at  the  trial,  if 
the  party  applying  were  the  plaintiff,  the 
new  trial  will,  in  general,  be  refused,  be- 
cause the  party  had  a  more  direct  course  to 
pursue,  viz.  by  suffering  a  non-suit.  Rich- 
ard V.  Symes,  2  Atk.  319.  Ours,  however, 
is  the  case  of  a  defendant.  The  same  au- 
thority, by  proving  that  a  new  trial  shall 
not  be  grounded  on  an  alleged  surprize 
arising  from  the  production  of  evidence 
which  the  party  had  reason  to  believe  would 
be  produced,  and  which  therefore  he  ought 
to  have  been  prepared  to  meet,  issup- 
290  posed  to  have  established  *the  general 
doctrine  on  the  converse  of  the  prop- 
osition. At  least  that  doctrine  is  founded 
in  good  sense. 

Let  us  try  the  present  case  by  it. 

I  presume  that  Hord  and  his  counsel  had 
reasonable  ground  to  conclude,  when  they 
went  into  the  trial,  that  their  copies  would 
be  admitted  as  evidence.  To  say  nothing 
of  the  question  of  law  on  this  subject,  the 
universal  practice  authorized  such  a  con- 
clusion. Hord  might  therefore  reasonably 
have  inferred  that  his  presence  would  be 
unnecessary.  He  could  not  foresee  the 
course  the  business  would  take,  nor  that 
this  objection  would  have  been  produced, 
as  it  seems  to  have  been  produced,  by  the 
conduct  of  his  counsel.  When  he  first  heard 
of  the  event  of  his  suit,  the  court  had  prob- 
ably risen,  or,  if  not,  the  members  had 
probably  changed,  so  that  an  application 
for  a  new  trial  to  that  court  would  have 
been  ineffectual.  His  counsel,  it  is  true, 
had  taken  an  exception  to  the  opinion  of 
the  court,  but  it  is  holding  Hord  to  too 
strict  a  measure  to  subject  his  cause  to  the 
event  of  the  decision  of  that  legal  question. 
He  had  a  safer  course  to  pursue,  and  which 
would  have  been  pursued,  had  not  the  un- 
usual objection  to  his  deeds  been  made,  and 
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he  prevented  by  accident  from  being  pres- 
ent. 

Under  these  circumstances,  the  appellee 
was  condemned  without  a  hearing;  not- 
withstanding, as  now  appears  from  the 
event  of  the  second  issue,  that  he  had  right 
on  his  side. 

Will  a  court  of  equity  be  satisfied  by  a 
verdict  and  judgment  obtained  under  such 
circumstances?  I  think  not.  Without  there- 
fore undertaking  to  say  that  a  court  of 
equity  will,  as  was  argued,  re  judge  a  mere 
legal  question,  a.  power  heretofore  dis- 
claimed by  this  court,  this  case  comes  be- 
fore us  under  circumstances  which  rendered 
the  interposition  of  a  court  of  equit3*  proper. 
I  think,  therefore,  that  the  chancellor  was 
right  in  awarding  a  new  trial. 

Whether  he  ought  to  have  been  satisfied 
with  the  verdict  returned  upon  that  new 
trial,  is  a  question  upon  which  my  judg- 
ment has  vibrated.  The  best  opinion  I  can 
ultimately  form  is  that  he  ought  to  have 
been  so  satisfied.  As  for  the  affidavits  of 
the  two  jurymen,  it  would  be  ex- 
291  tremely  dangerous  *to  admit  them  to 
have  the  effect  to  impeach  the  verdict. 
No  case  on  this  subject  has  gone  so  far. 
What  else  is  there?  The  opinion  of  the 
court  of  Essex  on  the  second  trial,  rejecting 
some  of  the  appellee's  deeds,  is  certainly 
no  ground  whereon  the  appellant  can  apply 
for  a  new  trial,  however  it  might  be  e  con- 
verso:  Nor  is  it  any  ground  for  the  appel- 
lant's application,  that  the  division  of  the 
court,  upon  the  admissibility  of  his  deed, 
injured  him,  by  making  an  unfavourable 
impression  on  the  jury.  That  deed  was 
nevertheless  submitted  (in  which  case  the 
appellant  fared  better  than  the  appellee) ; 
and  a  pretence  of  this  kind  might  as  well 
be  set  up  in  every  case  of  a  division  of 
opinion  by  the  court. 

It  has  been  said,  from  a  quarter  entitled 
to  great  respect,  that,  inasmuch  as  the  lands 
in  question  lie  in  Bssex,  it  was  improper 
in  the  court  to  admit  in  evidence  Carter's 
deed  to  Hord,  tvhich  speaks  of  lands  lying 
in  Caroline.       * 

This  description  in  that  deed  is  an  imper- 
fect and  an  incomplete  one.  It  is  imperfect, 
because  the  deed  also  refers  for  the  bounds 
of  the  land  to  Dixon's  survey,  said  to  be 
thereunto  annexed.  If  that  survey  were 
ao  annexed,  or  were  given  in  evidence,  and 
shewed  the  lands  in  question  to  lie  in  Essex 
and  not  in  Caroline,  can  any  person  doubt 
but  that  it  would  control  the  imperfect  de- 
scription before  stated?  Certainly  not. 
But  even  if  this  survey  had  not  been  men- 
tioned in  the  deed,  would  not  parol  evi- 
dence be  admissible  to  shew  that  some  part 
of  the  tract,  described  to  lie  in  Caroline, 
actually  lay  in  Essex? 

A  much  greater  latitude  than  that  has 
been  sanctioned  by  this  court.  In  Eppes 
V.  Randolph,  ^  Call,  130,  in  a  deed,  the 
consideration  whereof  was  expressed  to  be 
natural  love  and  affection,  the  grantee  was 
nevertheless  allowed  to  aver  and  prove  the 
real  consideration  to  have  been  marriage, 
thereby  giving  a  new  and  overreaching  in- 
fluence to  the  deed. 

In  the  case  before  us,  the  clerk  of  Essex 
has  subjoined  a  transcript  of  the  papers 
read  in  evidence  on  the  second  trial,  among 


which    Dixon's    survey    is    not:     We   may 
therefore    conclude    that   that  survey 

292  was  not,  in  fact,  exhibited ;  *and  the 
question   is,  Whether  an  omission   to 

produce  it  was  fatal?  Whether  it  could  not 
be  supplied  by  other  testimony? 

li  is  a  sound  principle,  that  that  is  cer- 
tain which  can  be  rendered  certain.  In  a 
grant  of  lands  according  to  its  known  and 
reputed  boundaries  at  such  a  day  (without 
specifying  them  in  the  deed)  is  certainly 
good,  and  these  bounds  are  to  be  made  out 
by  evidence  at  the  trial.  In  the  deed  before 
us,  the  case  is  left  less  at  large  as  to  bound- 
aries; they  are  not  to  depend  upon  infer- 
ences to  be  drawn  from  testimony  in  gen- 
eral, but  are  made  to  depend  upon  the 
bounds  contained  in  Dixon's  survey.  That 
survey  is  not  declared  to  be  a  part  of  the 
deed,  and  although  it  is  said  to  be  hereunto 
annexed,  it  is  only  by  way  of  identifying 
the  particular  paper  which  contains  the 
boundaries. 

I  admit  that  regularly  this  survey  ought 
to  have  been  shewn  in  evidence;  but  if  it 
were  proved  that  this  survey  was  lost,  and 
no  authenticated  copy  could  be  produced, 
might  not  the  bounds  of  that  survey  be 
proved  by  other  testimony?  Such  for  ex- 
ample as  the  testimony  of  the  surveyor 
Dixon,  attending  in  court  with  his  field 
book,  or  the  acknowledgment  of  the  alleged 
bounds  on  the  part  of  the  appellants.  If 
we  are  in  quest  of  substance,  and  not  forms, 
and  the  survey  is  not  part  of  the  deed,  but 
only  a  standard  referred  to  therein  for  the 
ascertainment  of  the  bounds,  shall  we  not 
suppose,  in  the  absence  of  all  objection  on 
the  part  of  the  appellants  at  the  trial,  that 
the  survey,  if  not  produced,  was  supplied? 
Why  shall  a  latent  objection,  not  made  at 
the  time,  surprize  us,  when,  if  made,  we 
might  have  shewn  of  record  that  our  case 
would  stand  the  test  of  objection. 

I  cannot  suppose,  therefore,  that  improper 
testimony  was  exhibited.  I  will  presume 
the  contrary.  With  respect  to  the  actual 
identity  of  the  boundaries  of  this  land,  I 
presume  not  to  form  an  opinion.  It  is  suffi- 
cient for  me  that  the  jury  have  passed  upon 
it.  I  do  not  see  that  their  verdict  is  con- 
trary to  the  right  of  the  cause.  That  jury 
had  testimony  and  light  which  are  not  now 
before  us.  It  is  on  account  of  the  incom- 
petency of  the  judge  to  decide  the  merits 
himself,  that  he  seqds  the  issue  to  a 

293  jury,  who  may  have  conflicting  *testi- 
mony    to   adjust,    and   credibility    to 

determine.  The  verdict  is  therefore  entitled 
to  respect. 

On  the  ground  therefore  of  this  verdict 
being  unimpeachable,  as  to  its  fairness ; 
of  there  being  no  erroneous  opinion  of  the 
court  except  in  prejudice  of  the  party  pre- 
vailing, which  therefore  makes  his  case  the 
stronger,  and  of  this  being  a  cause  depend- 
ing perhaps  very  much  upon  testimony 
which  is  wholly  shut  out  from  us,  I  am  for 
permitting  the  last  verdict  to  be  conclusive, 
and  affirming  the  decree. 

The  case  of  Fitzhugh  must  stand  or  fall 
with  that  of  Hord. 

CARRINGTON,  Judge.  Accident  sup- 
l^ressed  the  plaintiff's  evidence,  and  there- 
fore the  chancellor  was  authorized  to  inter- 
fere.    Ross    V.    Pines,  3  Call,    568;  Ambler 
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v.  Wyld,  2  Wash.  36.  It  does  not  appear 
that  aay  part  of  the  lands  lie  in  Caroline, 
which  obviates  all  objections  upon  that 
score.  The  second  trial  was  not  only  fairly 
conducted,  but  there  might  have  been  other 
testimony  before  the  jury  than  that  which 
appears  in  the  record :  and,  as  there  is  410 
proof  to  the  contrary,  I  presume  that  every 
things  was  properly  transacted,  and  am  for 
affirming  the  decrees. 

LYONS,  President.  The  interposition  of 
the  chancellor  was  right,  as  accident  and 
surprize  prevented  the  introduction  of  the 
copies.  The  defendant  submitted  to  the 
new  trial ;  aad  therefore  comes  with  an  ill 
grace,  after  taking  his  chance  for  a  second 
verdict,  to  object  to  the  order  directing  the 
issue.  There  is  nothing  to  impeach  the 
second  trial ;  for  the  affidavits  of  the  two 
jurors  that  they  did  not  agree  to  the  verdict, 
is  of  no  weight.  Such  testimony  ought  to 
be  received  with  great  caution,  as  it  would 
lead  to  tampering  with  juries;  and  there- 
fore ought  not  to  be  encouraged.  In  all 
other  respects,  the  trial  was  according  to 
.the  usual  course;  and,  as  it  seems  to  have 
been  entirely  fair,  every  presumption  ought 
to  be  made  in  support  of  the  verdict. 

Both  decrees  are  to  be  affirmed. 


294    ^Qibbon  &al.  V.  Jameson's  Ex'ors. 

[October,  1804.] 

Debt*— Military  Certlflcates.— If  the  writ  Is  covenant 
and  tbe  declaration  in  debt  for  military  certifi- 
cates, it  is  error,  as  debt  does  not  lie  for  military 
certificates. 

Jameson's  executors  brought  covenant, 
and  declared  in  debt  for  military  certifi- 
cates ;  the  defendants  failed  to  appear ;  and 
upon  executing  the  writ  of  enquiry,  the  jury 
assessed  damages  for  the  plaintiffs;  and 
the  court  gave  judgment  for  the  same  and 
costs.  To  which  judgment,  the  common 
bail  obtained  a  writ  of  supersedeas  from 
the  court  of  appeals ;  and  assigned  for  error, 
1.  That  the  action  was  debt.  2.  That  judg- 
ment was  rendered  for  damages,  instead  of 
debt. 

Wickham,  for  the  appellants.  The  decla- 
ration being  in  debt,  the  action  was  neces- 
sarily an  action  of  debt,  and  not  covenant. 
For  the  declaration  cannot  be  supported  aa 
an  action  of  covenant.  I  Wash.  232.  Debt 
can  only  be  for  money,  or  tobacco,  and  not 
for  military  certificates.  If  it  be  said  that 
it  is  in  effect  detinue,  then  I  contend,  that 
only  he,  who  has  property,  can  maintain 
the  action :  It  will  not  lie  for  a  contract. 
Graves  v.  Webb,  1  Call,  443.  Equity  will 
not  decree  a  specific  performance  of  a  con- 
tract for  stock ;  because  it  lies  in  damages, 
and  one  parcel  of  the  same  kind  of  stock  is 
as  good  as  another.  Therefore  in  Graves 
v.  Graves,  1  Wash.  1,  the  value  of  the  stock, 
at  the  time  when  it  ought  to  have  been  de- 
livered, was  declared  to  be  the  rule  by  this 
court.  The  value  of  the  subject  ought  to 
have  been  laid  in  the  declaration :  But  if  it 
be  debt,  then  bail  was  not  requirable,  and 
therefore  the  plaintiff  ought  to  have  taken 
judgment  against  the  principal  only,  and 
not  against  the  principal  and  the  bail  both. 
But  if  the  action  was  sustainable  on  these 
pleadings,  still  judgment  should  have  been 


♦See  monofirrapbic  note  on  "Debt,  Tbe  Action  of* 
appended  to  Davis  ▼.  Mead.  13  OratL  118. 


entered  for  the  penalty  to  be  discharged  bj 
the  thing  itself. 

295  *  Williams,   contra.     The  judgment 
in  this  case    being    against    several, 

two  alone  could  not  bring  error.  After  ver- 
dict the  court  will  reject  the  debit  in  the 
declaration ;  and  then  it  will  be  an  action 
in  the  detinet  only;  which  would  lie.  1 
Sid.  379;  2  Bac.  289.  Thus  an  action  in 
the  detinet  lies  for  money  due  by  a  foreign 
judgment,  or  for  a  horse,  &c.  The  judg- 
ment is  rightly  entered.  If  the  writ  was 
in  covenant,  bail  was  demandable;  and 
therefore  as  the  defendant  did  not  move  to 
plead  without  special  bail,  he  cannot  now 
take  advantage. 

Wickham,  in  reply.  In  Armstead  v. 
Marks,  1  Wash.  325,  the  deputy  sheriff  only 
brought  error,  although  the  judgment  was 
against  the  principal  also.  Besides  the 
act  of  assembly  allows  any  person  injured 
to  appeal ;  and  the  practice  of  the  court  has 
always  been  in  conformity  to  it.  Hence  it 
frequently  happens  that  the  principal 
wishes  to  appeal,  but  the  security  not :  Yet 
it  has  always  been  considered  that  the  prin- 
cipal might  appeal,  notwithstanding.  The 
claim  lay  in  contract  altogether;  for  the 
particular  certificates  were  not  identified ; 
and  therefore  it  does  not  resemble  the  cases 
of  the  horse,  Ac,  There  was  no  necessity 
to  apply  for  leave  to  appear  without  bail. 
Ruffin  V.  Call,  2  Wash.  181. 

Cur.  adv.  vult. 

PER  CUR.  Reverse  the  judgment; 
because  an  action  of  debt  does  not  lie  for 
military  certificates.* 

296  *Ross  V.  Randolph. 

[October,  1804.] 
Special  Ball— Absence  of  Principal  at  Tline  off  Under* 
Ukinir.—Plea  by  the  special  ball,  Itaat  tbe  principal 
was  on  tbe  I4tb  of  November,  1797.  confined  by 
leffal  process  in  Pbiladelpbla.  was  unaTailtnff. 

Randolph  brought  an  action  of  debt 
against  Banks  in  the  county  court;  and 
Ross,  on  the  7th  of  November,  1797,  became 
special  bail  for  Banks ;  who  was  then  con- 
fined in  jail  in  Philadelphia,  upon  civil 
process.  During  the  imprisonment  of 
Banks  in  Philadelphia,  Randolph  obtained 
judgment  in  his  suit  against  him ;  and  is- 
sued a  ca.  sa.,  which  was  returned  non  est 
inventus:  Whereupon  he  took  out  a  scire 
facias  against  Ross,  the  bail,  returnable  to 
March  court  1798.  The  county  court,  on 
the  motion  of  Ross,  allowed  him  forty  days, 
after  Banks  should  be  enlarged  from  his 
confinement  in  Philadelphia,  to  surrender 
the  principal  in  discharge  of  his  recogni- 
zance. Which  order  was  afterwards,  upon  a 
writ  of  procedendo  from  the  district  court, 
set  aside;  and  thereupon  Ross  pleaded. 
That  Banks  was,  on  the  14th  of  November, 
1797,  as  well  as  at  the  time  of  the  filing 
the  plea  of  Ross,  in  confinement,  by  virtue 
of  legal  process,  in  Philadelphia.  1\>  which 
the  plaintiff  demurred ;  and,  on  the  7th  of 
August,  1799,  Ross  brought  Banks  into  the 
county  court,  and  offered  to  surrender  him 
in    discharge   of   his  recognizance,  accom- 

*I  was  not  in  court  wben  the  judgment  was  riven : 
but  Mr.  Williams  told  me  it  was  reversed  on  account 
of  tbe  insufficiency  of  tbe  declaration.  He  was 
mistaken,  bowever.  according  to  Judre  Tucker's 
note  book ;  wbicb  ffives  tbe  reason,  as  above 
mentioned. 
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panied  with  an  additional  plea,  that  since 
the  last  continuance,  to  wit:  on  the  15th 
of  May,  1799,  and  not  before,  Banks  had 
been  liberated  from  his  confinement  in 
Philadelphia ;  and  that  Ross  upon  that  day 
took  him,  and  then  had  his  body  in  court 
ready  to  be  surrendered  in  discharge  of  the 
recognizance.  To  which  latter  plea  the 
plaintiff  also  demurred;  and  the  county 
court  gave  judgment  for  the  plaintiff  upon 
the  demurrer.  Ross  appealed  to  the  district 
court,  where  the  judgment  was  affirmed; 
and   thereupon  he  appealed  to  the  court  of 

appeals. 
297  ^Warden,  for  the  appellant.  Banks's 
absence  was  involuntary,  and  there- 
fore it  ought  not,  according  to  the  princi- 
ples of  justice  and  humanity,  to  prejudice 
his  bail.  The  terms,  relative  to  the  time 
within  which  Ross  was  at  liberty  to  bring 
in  Banks,  were  suspended  in  consequence 
of  the  proceedings  in  the  district  court,  and 
finally  dropt ;  of  course  they  have  nothing 
to  do  with  the  case.  The  scire  facias  does 
not  state  a  ca.  sa.  and  return :  which  is  ab- 
solutely necessary;  because  the  plaintiff 
ought  to  state  his  whole  case.  Heighm. 
Bail,  64,  74.  It  was  not  necessary  to  take 
this  exception  in  pleading,  because  it  ap- 
pears in  the  record  without.  '  Banks  was 
restrained  of  his  liberty  against  his  con- 
sent. Suppose  he  had  been  confined  in 
some  court  of  this  state,  the  county  court 
might  have  granted  a  writ  of  habeas  cor- 
pus, which  would  have  relieved  the  bail; 
but  that  could  not  be  done  here ;  and  there- 
fore, as  there  was  no  fault,  his  absence 
ought  not  to  prejudice  his  bail.  In  2  Dall. 
302,  it  is  held,  that  the  proceedings  in  the 
courts  of  one  state  ate  to  have  the  same 
effect  in  another  state :  And  here,  the  court 
of  Pennsylvania  has  restrained  the  princi- 
pal, which  the  courts  of  this  state  ought  to 
regard,  and  give  it  the  same  effect,  as  if 
it  was  done  here.  The  1  Dougl.  45,  shews 
that  an  involuntary  absence  of  the  princi- 
pal will  excuse  the  bail.  The  same  thing 
may  be  inferred  from  1  Burr.  340;  and  was 
expressly  held  in  6  Term  Rep.  50,  247; 
which  are  decisive  in  the  present  case.  For 
here  it  was  wholly  impossible  for  Ross  to 
have  surrendered  him ;  because  he  was  in 
custody  against  his  will,  and  Ross  could 
not  take  him  out.  It  is  therefore  agreeable 
to  the  rules  of  the  most  exact  justice,  that 
the  bail  should  be  exonerated. 

Randolph,  on  the  same  aide.  The  motion 
of  Ross  for  leave  to  surrender  at  a  future 
day  was  proper,  and  the  court  was  right  in 
allowing  it :  for  courts  possess  the  power  of 
enlarging  the  time,  in  all  cases,  for  the 
purposes  of  justice.  1  Burr.  301 ;  15  Vin. 
499;  1  Com.  Dig.  It  was  upon  this  prin- 
ciple only  that  the  bail  were  originally 
296  allowed  to  ^surrender  the  principal 
after  the  return  of  the  ca.  sa.  And  in 
1  Stra.  419,  the  time  was  extended  while 
a  writ  of  error  was  depending :  which  is 
conformable  to  what  has  been  held  in  other 
cases;  as  in  1  Stra.  443;  2  Stra.  872,  1270. 
All  these  books  shew  the  power;  and,  if  so, 
the  only  question  will  be  as  to  the  propriety 
of  doing  it  in  the  present  case.  The  time 
had  not  expired  for  indulgence ;  because  he 
might  have  surrendered  him  at  the  rules. 
Rev.  Code,  79.     Imprisonment  is  an  excuse 


for  not  complying  with  a  recognizance,  18 
Vin.  166:  And  Co.  Utt.  \  436,  437,  438, 
shews  that  continual  claim  may  be  excused 
for  the  same  reason.  3  Black.  299,  gives  a 
right  to  a  warrant  to  apprehend  his  princi- 
pal; but  here  such  a  warrant  could  have 
had  no  effect.  The  order  of  the  district 
court  prevented  the  compliance  of  Ross :  for 
the  effect  of  that  order  was  to  rescind  the 
order  of  the  county  court,  allowing  the  forty 
days. 

Copland,  contra.  It  is  not  necessary  that 
the  scire  facias  should  state,  that  a  ca.  sa. 
had  issued,  and  been  returned  not  found. 
Cro.  Jac.  97 ;  2  Ld.  Raym.  1097.  The  un- 
dertaking was  voluntary  on  the  part  of 
Ross,  who  could  not  have  tacked  it  to  the 
condition  of  being  permitted  to  surrender 
the  principal  at  a  longer  time  than  the 
general  rule  of  law  allowed.  The  absence 
of  Banks  grew  out  of  his  own  act.  He  went 
with  his  own  will  to  Philadelphia,  and  if 
he  was  confined  there,  it  was  his  own  fault, 
as  he  ought  not  to  have  left  his  bail  in  that 
situation,  or  the  creditor  in  danger  of  losing 
an  opportunity  of  enforcing  payment.  His 
absence  therefore  is  no  excuse:  and  the 
county  court  had  no  authority  to  extend  the 
time  for  any  such  cause.  The  cases  cited 
on  the  other  side  do  not  apply :  for  in  those, 
there  was  involuntary  restraint;  but,  here, 
it  proceeded  from  the  voluntary  act  of  the 
principal.  Besides,  in  those  cases,  the  ab- 
sence issued  out  of  an  act  of  law  in  the  first 
instance ;  and  therefore  the  inability  was 
not  culpable;  but  here  it  was  not  a  conse- 
quence of  any  act  of  law,  but  it 
299  flowed  *from  the  free  act  of  the  prin- 
cipal himself :  Especially  as  it  appears 
that  his  being  summoned  to  Philadelphia 
as  a  witness  was  in  consequence  of  his 
solicitation.  Of  course  it  is  but  with  an  ill 
grace  that  his  confinement  is  now  in- 
sisted on. 

Hay,  on  the  same  side.  The  plea  is,  that 
Banks  was  confined  on  the  14th  day  of  Sep- 
tember; and  that  this  put  it  out  of  his 
power  to  surrender  him.  But  that  is  not 
material ;  for  Banks  was  in  custody  before 
Ross  became  bail.  The  Pennsylvania  pro- 
ceedings prove  this,  as  well  as  that  Ross 
knew  it  at  the  time ;  which  proceedings  are 
part  of  the  record  in  this  cause.  3  Black. 
317;  Co.  Litt.  268;  18  Vin.  176.  And  the 
court  will  decide  upon  the  whole  record. 
Hob.  56 ;  3  Co.  52,  b. ;  8  Co.  133 ;  1  Call,  127. 
Of  course  Ross,  having  entered  into  the 
engagement  with  a  full  knowledge  of  the 
situation  of  the  principal,  cannot  complain 
of  the  consequences;  for  it  was  his  own 
folly  to  put  himself  in  that  predicament. 
It  is  not  true,  that  confinement,  even  in 
another  county  of  this  state,  would  be  an 
excuse  for  not  rendering  himself  in  custody ; 
and  much  less  ought  confinement  in  another 
state  to  have  that  effect.  The  very  object 
of  bail  is  to  secure  the  creditor  against  the 
consequences  of  the  principal's  going  away 
without  paying  the  debt.  Which  is  the 
thing  that  has  happened  here,  and  the  un- 
dertaking was  to  guard  against  it.  How 
monstrous  then,  to  object  the  act,  as  an 
excuse,  which  was  the  very  thing  that  the 
proceeding  was  intended  to  guard  against! 
It  is  not  true,  that  it  was  impossible  for 
Ross  to  have  complied ;  because,  by  paving 
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the  money  due  the  creditor  in  Philadelphia, 
he  might  have  released  Banks,  and  enabled 
him  to  appear   in    discharge    of    his    bail. 
But  the  argument,    that    this    ought   to  be 
considered  in  the  same  manner,    as    if   the 
confinement  was  in  Virginia,  is  not  correct ; 
because  it  is  not  true,  that  Ross  could  have 
seised  him  in  Pennsylvania,    even  had   he 
been  at  large.     For  the  states  are  sovereign 
and  independent   of  each   other.     2  Wash. 
298.     The  case,    in   short,  is  no  more 
300      *than  this;  that  Ross   undertook  that 
Banks  should  not  be  absent ;  he  how- 
ever   was  absent,  and  that  is  offered  as  an 
excuse  for  n  on -performance,    which   is  ab- 
surd.    Even  the  death  of  the  principal  will 
not    in    all   cases  exempt  the  bail,  6  Term 
Rep.  284,  and   much   less  the  voluntary  ab- 
sence  of  the   party.     For  his  absence  was 
voluntary ;  because  the  process  of  Pennsyl- 
vania did  not  run  into  Virginia,  and  there- 
fore the  obedience  of  Banks   was   his   own 
free  act.     The  cases  of  exoneration  in  Eng- 
land,   all    proceed    on   the  ground  that  the 
actual  surrender  would  be  nugatory.    Those 
in  6  T.  Rep.  50,  133,  were  expressly  so:  for 
the  moment  the  principal  there  was  surren- 
dered,   he   must   have  been  sent  out  of  the 
country.     In  the  same  book  247,   the    felon 
must  have  been  transported.     In  Doug.  45, 
the    peer   could   not    have    been   confined. 
And  25  Vin.  433,  434,  goes  upon   the    same 
ground;  because   the    bankrupt   there  must 
have  been  immediately  discharged :  So  that 
the  surrender  would   have   been    altogether 
fruitless.     But  that  was  not  the  case  here. 
For  the  surrender  would  not  have  been  use- 
less; because  it  would  have  been  the  means 
of  compelling  payment  of  the  debt.     It  was 
not  necessary  to  state   the  ca.  sa.,  and  re- 
turn in  the  scire  facias ;  for  the  precedents 
are  all  the  other  way.     Lill.    Entries,    657. 
Besides  it  is  a  mere  judicial  writ,    and  the 
exception,  if   good,    ought    to    have    been 
pleaded    in    abatement.     1    Bac.    10,    15;  3 
Black.  Rev.  Code,  112.     The  case  in  2  Dall. 
does  not  prove  that   an    arrest    in    another 
state  will  release  the  bail.     The  court   had 
no  power  to  extend    the   time.     The  act  of 
assembly.    Rev.    Code,    79,    prescribes    the 
period  within  which  the   bail   must  surren- 
der: and  therefore  the  provisions   of   that 
act    supersede    all    reasoning   drawn    from 
cases;  because  the  language  of   the  act   is 
imperative,  and  must  be   obeyed.     But    the 
order  itself  was  afterwards  rescinded ;  and 
therefore  if  it  would   have   been  effectual, 
yet,  in  fact,  it  was  not  done;  and  therefore 
does   not    avail  the   defendant.     Nor  is   it 
material  that  it    was   set   aside    in    conse- 
quence of  the  opinion  of  the  district  court. 
For  still  it  was    set   aside    from   whatever 
cause  proceeding,  and  that  supports  mv  ar- 
gument. 
301         ^Randolph,  in   reply.    The   motion 
for  enlarging  the  time  for  the  special 
bail  to  make  the  surrender,    was  proper.     1 
Burr.  301,  proves  the  general  powers  of  the 
court    in    such   cases;  and   so  does  15  Vin. 
499;  1  Com.  Dig.  693.     We,  therefore,  have 
only  to  shew,  that  our  application  was  rea- 
sonable: for  it  will  not  repeal  the  act  of  as- 
sembly,   as    was    alleged    upon    the    other 
side.     Because  the   act  does    not   interfere 
with  the  existing  powers  of  the  court,    but 
leaves  them  as  they  were  before.    The  first 


indulgence  of  courts  to   the  bail,  proceeded 
from  this  power;  for  there   was  no  act  of 
parliament  which  authorized  it.     It  is  like 
the  cases  of  writs  of  error  mentioned  by  me 
the  other  day.     1  Stra.  419,  443 ;  2  Stra.  872, 
1270.     And    it    makes    no   difference,    that 
there  was  a  probability   of  the  judgment's 
being  reversed  in  those   cases ;  for  that  ar- 
gument still  admits  the  power.     In  3  Black. 
292,  it  is  stated  that,  without  the  power  of 
enlarging  the  time,    the   warrant    to  arrest 
would  be   ineffectual.     The  fesult   is,    that 
the    appellant   asks  no  more  than  what,  in 
principle,  has  been  granted  before.     Thus, 
if  a  man  were  too  sick    to   be   removed,  it 
would  save  a  default   in   a  real  action.    So 
a  recognizance  for  appearance   may   be  ar- 
rested on  account  of  an  intermediate  arrest 
of    the   party   recognized,  18  Vin.  166:  and 
although  10  Mod.  153,  is  cited  as  conflicting 
with  this  doctrine,  yet   there   is  no  gronnd 
for  that   opinion;  because   that    case  dis- 
tinguishes   between    a    civil    action    and  a 
criminal  prosecution,  leaving  the  first  sub- 
ject to   the   operation   of  the  other  cases; 
and  those  cases  are  confirmed  in  principle, 
by  Co.  Litt.  436-7-8.     Of  course,    the  same 
rule  ought  to  prevail  here,   where   the   bail 
could  not   surrender   from    inevitable    hin- 
drance.   3  Burr.  1782.     The  effect  and  au- 
thority of  precedents   is   well  illustrated  in 
Hob.  270.     Suppose  the   principal   confined 
in  the  penitentiary,    for  six  months,  there 
the  exoneretur  ought  not  to   be    absolute; 
but  the  time  for   surrrender   enlarg'ed,    in 
order   to    prevent    injustice.     The    present 
case  is  full  as  favourable.     For,  at  the  time 
of  the  application,    no   forfeiture    had    in- 
curred.    It  does  not  appear  from  the  record, 
that  Ross  knew  that   Banks  was  con- 
302      fined;    and    ^therefore     there    is    no 
argument  to  be  drawn   from    his  be- 
coming bail  with   a   knowledge  of  the  con- 
finement.    But,  if  it  did,  that  will  not  vary 
the  case ;  because  he  might  have  reasonable 
grounds  for  belief  that   he   would    be   dis- 
charged, as  he  had  gone  under  the  protec- 
tion of  a  subpoena.     Ross's  undertaking  was 
upon  the  usual  terms  only,  and   these,  nec- 
essarily, contained  exceptions,    as   the   act 
of  God,  Ac.     The  delays  of  Banks  were  all 
before  Ross  became  bail,  and   therefore  do 
not  influence  the  question.     The  procedendo 
vacated  the  order  for  enlarging   the    time ; 
and  therefore   Ross   was    excused    for    not 
complying  with  it.     Nor  was  it  in  his  power 
to  make  a  further  application   until  the  en- 
suing quarterly   court.     There  is  no  differ- 
ence in  principle    between    this    case,    and 
that  of  the  alien   sent   away   in    Kngland; 
because  the  government  having  the   power 
to  send  away  the  alien,  the  bail  undertook 
subject    to    that  contingency.     It  made  no 
difference,  that,  in  that  case,  there  was  an 
intervening  act  of  parliament,    because  the 
king  might  have  done   the  same   thing  by 
virtue  of  his  prerogative. 

But  upon  the  demurrers  an  exoneretur 
ought  to  have  been  entered.  If  the  defend- 
ant, after  the  bail  undertook,  had  been  de- 
manded, for  a  crime,  by  the  state  of 
Pennsylvania,  it  would  have  been  a  suffi- 
cient ground  to  suspend  the  proceedings; 
for  the  law  never  forces  a  man  to  an  im- 
possibility. Again,  if  the  defendant  was 
so  sick,  as  that  he  could  not  be  surrendered 
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without  danger  of  his  life,  in  that  case, 
also,  time  ought  to  be  allowed.  In  like 
manner,  if  a  maniac  were  confined  in  the 
madhouse,  an  opportunity  to  surrender 
ought  to  be  given.  A  journey  from  one 
state  to  another  is  not  like  that  of  a  voyage 
to  China,  or  any  other  foreign  country :  for 
the  former  is  like  going  from  one  county 
in  the  state,  to  another:  and  in  the  latter 
case,  a  detention  would  be  a  sufficient  cause 
for  enlarging  the  time  until  the  obstacle 
was  removed.  In  1  Bos.  &  Pull.  138,  it  was 
decided  that  a  man  not  liable  to  bail  in 
France,  should  not  be  held  to  it  in  England. 
The  only  limit,  therefore,  ought  to  be  the 
point  at  which  fraud  would  commence. 
Thus,  if  the  sum,  on  which  the  prin- 

303  cipal  *was  confined  in  another  state, 
was  very  small,  it  would  be  an  evi- 
dence of  fraud ;  because  the  money  might 
be  paid,  and  the  impediment  removed.  But 
here  the  sum  was  too  great  for  it  to  be  re- 
quired of  the  bail  to  pay  it.  The  possibility 
of  the  discharge  from  the  subpoena  or  any 
other  cause  is  a-  sufficient  excuse,  1  Bac. 
Ab.  650;  and  therefore,  under  all  the  cir- 
cumstances, the  court  ought  to  relieve  the 
bail. 

Cur.  adv.  vult. 

TUCKER,  Judge.  Ross,  on  the  7th  day 
of  November,  17w,  became  special  bail  for 
Henry  Banks,  in  an  action  of  debt,  at 
the  suit  of  Randolph,  at  the  time  that 
Banks  was  actually  imprisoned  in  Phila- 
delphia. Judgment  being  afterwards  ob- 
tained against  Banks,  a  ca.  sa.  was  issued, 
and '* not  found,"  was  thereon  returned; 
whereupon  a  scire  facias  was  issued,  and 
executed,  against  Ross,  returnable  to  March 
court  1798,  for  Henrico  county.  The  court 
made  an  order  allowing  Ross  forty  days 
after  Banks  should  be  enlarged,  for  his 
surrender,  Ac.  Upon  a  writ  of  procedendo 
from  the  district  court,  this  order  was  set 
aside.  Whereupon  Ross,  at  the  rules,  filed 
a  special  plea,  alleging  that  Banks,  on  the 
14th  day  of  November,  1797,  and  afterwards, 
on  such  and  such  days  therein  mentioned, 
and  at  the  time  of  pleading  his  plea,  was  in 
confinement,  by  virtue  of  legal  process,  in 
Philadelphia.  But  the  plea  does  not  allege 
that  he  continued  in  confinement  from  the 
first  of  those  days  to  the  last.  To  this  plea, 
the  plaintiff  demurred.  On  the  7th  of  Au- 
gust, 1799,  Ross  brought  Banks  into  court, 
and  offered  to  surrender  him,  and  at  the 
same  time  offered  a  plea,  that  since  the  last 
continuance,  to  wit,  on  the  15th  of  May, 
and  not  before.  Banks  had  been  liberated 
from  his  imprisonment  in  Philadelphia, 
and  that,  on  the  same  day,  he  took  him, 
and  then  had  his  body,  &c.  To  this  plea, 
likewise,  the  plaintiff  demurred  generally. 
The  county  court  gave  judgment  for  the 
plaintiff  upon  the  demurrer;  and  upon  an 
appeal  to  the  district  court,  the  judgment 
was,  there,  affirmed ;  from  which  an  appeal 
was  taken  to  this  court. 

304  *The   appellant's   counsel  insisted, 
1.  That  the  motion  for  enlarging  the 

time  for  surrender  was  legal;  and  conse- 
quently that  the  county  court  did  right  in 
allowing  it.  2.  That  the  disability  of  Ross 
to  surrender  Banks,  arose  from  an  act  of 
Jaw  in  an  independent  state ;  and  therefore 
was   a   just   ground   for  an  exoneretur.    3. 


That  the  tender  of  Banks's  body  by  Ross 
in  discharge  of  his  recognizance,  ought  to 
have  been  received. 

As  to  the  first  point: 

In  England,  by  rule  of  court  in  the  king's 
bench,  the  bail  shall  have  eight  days  after 
the  return  of  the  writ  to  bring  in  the  body 
of  the  principal,  1  Ld.  Raym.  721 ;  and  sev- 
eral cases  were  cited  to  shew,  that  the 
courts  there  have  extended  the  time  of  the 
surrender,  under  particular  circumstances. 
1  Stra.  419,  443.  But  those  cases  were  dur- 
ing the  pendency  of  a  writ  of  error.  It 
was  also  contended,  that  the  surrender  be- 
ing impossible  at  the  time  of  the  scire 
facias  returned,  the  court  might  enter  an 
exoneretur,  where  the  principal  was  made 
a  peer.  1  Dougl.  45.  But  the  cases  are  not 
alike ;  for  Banks  was  in  prison  in  Phila- 
delphia when  Ross  undertook  for  him; 
whereas,  in  the  other  case,  the  principal 
was  made  a  peer,  after  the  undertaking 
of  the  bail.  The  law  gives,  to  the  bail,  a 
warrant  to  take  his  principal,  if  he  be  at 
large;  but  a  peer  cannot  be  taken  upon  any 
such  warrant:  and  therefore  the  surrender 
became  legally  impossible  by  matter  ex  post 
facto,  and  not  by  matter  antecedent.  It 
appears  from  this  record  that  Banks  was 
committed  to  jail  at  the  suit  of  John  Fry, 
on  the  19th  of  February,  1797 ;  and  Ross's 
undertaking  was  not  until  the  7th  of  No- 
vember following.  If  there  was  an  impos- 
sibility to  surrender  him  in  consequence  of 
this  imprisonment,  Ross  knew  it  at  the 
time,  and  it  was  his  folly  to  undertake  to 
do  an  impossible  thing.  But  it  was  well 
observed,  that  there  was  no  impossibility 
in  the  case,  as  Ross  might  have  procured 
his  enlargement,  either  by  paying  the  debt 
for  which  he  was  arrested  in  Philadelphia, 
or  by  bailing  him,  or  procuring  him  to 
be  balled,  if  he  had  thought  proper 
305  to  comply  *with  his  undertaking  in 
this  suit.  The  cases  of  the  aliens  in 
England,  6  T.  Rep.  50,  52,  247,  and  that  of 
the  convict,  Ibid.  247,  were  relied  on  in 
favour  of  Ross,  but  in  fact  make  against 
him.  The  impossibility  of  surrendering  the 
principal  in  those  cases,  did  not  exist  at 
the  time  of  the  undertaking ;  but,  in  that  of 
Ross,  the  record  which  he  produced,  and 
the  evidence  offered,  to  the  court,  in  support 
of  the  motion,  prove  that  the  impossibility 
(if  such  indeed  there  was)  did  exist,  at  the 
time  he  undertook;  and  that  he  was  con- 
usant of  it,  is  fairly  presumable  from  that 
evidence,  inasmuch  as  Banks  had  been 
arrested  in  Philadelphia  near  nine  months 
before.  The  case  of  Coles  v.  De  Hayne,  6 
T.  Rep.  52,  147,  will  shew  that  the  court, 
in  exercising  its  legal  discretion,  did  not 
lose  sight  of  the  possibility,  that  the  bail 
might  be  in  fact  indemnified  by  his  princi- 
pal ;  an  enquiry  which  the  county  court  of 
Henrico  entirely  omitted  to  make  of  Ross. 
That  court,  not  satisfied  with  enlarging  the 
term  for  the  surrender  of  Banks,  contrary 
to  all  judicial  precedent,  undertook  to  de- 
cide what  ought  to  be  done  in  case  he  should 
die.  The  proceedings  of  the  9th  and  10th  of 
March,  1798,  therefore,  appear  to  me  to 
have  been  contrary  to  sound  legal  discre- 
tion, and  consequently  erroneous. 

But  let   us   suppose,    that   there   was  no 
error  in   those  proceedings,    and   that   the 
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court  exercised  a  sound  discretion  in  ex- 
tending the  period  when  the  surrender 
might  be  made?  Has  Ross  compiled  with 
the  terms  of  the  order?  Forty  days  from 
the  time  that  Banks  should  be  discharged 
from  his  imprisonment  in  Philadelphia, 
were  allowed  by  the  court  for  bringing  in 
his  body ;  but  more  than  twice  that  period 
elapsed  before  he  was  produced  by  his  bail. 
The  terms,  therefore,  not  being  complied 
with,  Ross,  even  under  that  point  of  view, 
can  claim  no  benefit  from  the  order  for 
enlarging  the  time. 

But  it  has  been  said,  that  between  the 
time  of  Banks's  enlargement  on  the  15th  of 
May,  and  the  day  when  his  body  was  ten- 
dered in  court,  to  wit,  on  the  7th  of  Au- 
gust following,  no  surrender  could  be 
made,  because  there  was  no  court. 

306  *This  admits  of  two  answers : 

1.  By  the  act  of  1792,  ch.  66,  sect. 
31,  the  surrender  might  have  been  made  to 
the  sheriff;  which  would  have  been  as 
effectual,  as  if  it  had  been  made  to  the 
court. 

2.  By  a  fair  interpretation  of  that  clause, 
and  of  the  59th  section  of  the  county  court 
law  (1792,  ch.  67,  sect.  59),  which  directs 
that  the  proceedings  of  those  courts,  in 
common  law  cases,  shall,  as  nearly  as  may 
be,  conform  to  the  practice  of  the  district 
courts,  I  am  strongly  inclined  to  believe 
the  surrender  might  have  been  made  at  a 
monthly  court,  as  well  as  at  a  quarterly 
session.  These  acts,  having  passed  at  the 
same  session,  are  to  be  expounded  with 
reference  to  each  other. 

A  few  words  more  upon  the  merits  of 
this  case,  upon  the  hardship  of  which,  such 
prodigious  stress  has  been  laid  by  the  ap- 
pellant's counsel. 

If  Banks  be  insolvent,  his  creditor  must 
lose  a  just  debt,  or  Banks  must  pay  it.  The 
creditor  was  on  the  point  of  obtaining 
judgment  for  his  debt,  when  Ross,  either 
to  relieve  himself  from  his  undertaking  as 
common  bail  for  Banks,  or  as  a  mere  vol- 
unteer, offered  himself  as  security  that 
Banks  should  pay  the  debt,  or  render  his 
body  in  execution  in  satisfaction  of  the 
same.  It  is  immaterial  what  were  his  in- 
ducements: In  the  former  case,  the  cred- 
itor had  already  acquired  a  legal  obligation 
for  his  debt,  which  could  only  be  set  aside 
by  the  appearance  bail  incvrring  another 
legal  obligation,  more  beneficial  to  the 
bail,  but  not  less  obligatory  in  law,  or 
e<fuity,  in  favour  of  the  creditor.  Ad- 
mitting Ross  to  be  perfectly  innocent,  and 
perfectly  ignorant  of  Banks's  situation, 
this  could  not  in  the  least  affect  the  justice 
of  the  plaintiff's  case,  either  at  law,  or  in 
equity,  nor  even  in  any  moral  point  of 
view.  Regarding  the  situation  and  the 
claims  of  the  creditor  of  Ross,  will  the 
counsel  for  the  latter  afSrm  that  his  claim 
to  relief  is  stronger  than  the  creditor's 
prior  legal  and  equitable  claim  to  be  paid 
his  debt?  Hardihood  itself  could  scarcely 
make  the  assertion. 

307  *But  if  Banks   be   solvent,   our  law 
affords  his  special  bail  a   speedy  and 

summary  remedy  against  him,  I  appre- 
hend, Virg.  Laws,  1794,  ch.  75 ;  for,  as  at 
present  advised,  I  think  the  word  recogni- 
zance, in  that  act,  will  bring  a  special  bail 


within  the  benefit  of  the  statute;  for  the 
execution  against  the  special  bail  is 
grounded  upon  his  recognizance ;  and  the 
scire  facias  is  only  in  the  nature  of  a  warn- 
ing to  him  to  shew  cause,  if  any  he  can, 
against  emanation  of  the  execution ;  and, 
if  he  do  not  shew  that  his  recognizance  hath 
in  fact  never  been  forfeited,  the  execution 
issues  of  course.  Therefore  Ross  has  no 
hardship  to  complain  of. 

I  have  now  done  with  the  merits  of  the 
case ;  in  which  I  have  incidentally,  as  I 
conceive,  touched  upon  all  the  points  in- 
sisted upon  by  the  appellant's  counsel.  I 
shall  now  proceed  to  consider  the  case  as  it 
stands  upon  the  pleas  and  demurrers. 

1.  As  to  the  pleas: 

The  scire  facias  recites  the  judgment 
against  Banks,  and  that  Ross,  on  the  7th 
of  November,  1797,  undertook  for  him  as 
special  bail ;  and,  in  the  usual  form,  calU 
upon  him  to  shew,  if  any  thing  he  hath, 
or  can  say,  why  the  plaintiff  should  not 
have  execution  against  him.  The  plea  al- 
leges that  Banks,  after  the  rendition  of 
the  judgment,  and  at  the  time  of  issuing 
the  writ  of  capias  ad  satisfaciendum,  to  wit: 
on  the  14th  of  November,  1797,  and  on 
divers  other  days  in  the  plea  mentioned, 
(but  not  alleging  for  the  whole  time  be- 
tween the  first  and  last  of  those  days,  and 
at  the  day  of  pleading  that  plea, )  was  and 
is  legally  imprisoned  in  the  city  of  Phila- 
delphia, in  four  different  suits,  &c.  ^'as 
will  appear  more  at  large  by  copies  of  the 
records  and  proceedings  in  the  said  suits 
or  actions,  now  here  in  court  produced/' 
although  none  such  appear  in  this  record: 
So  that  since  the  time  of  the  rendition  of 
the  judgment  aforesaid,  it  hath  not  been, 
nor  yet  is,  in  the  power  of  the  said  Ross  to 
render  the  body,  Ac,  on  the  said  14th  day 
of  November,  1797 ;  or  on  either  of  the  other 
days  in  the  plea  mentioned.     To  this  plea, 

the  plaintiff  demurred. 
308  *Upon  a  demurrer,  the  whole  of  the 
recotd  is  before  the  court,  and  they 
are  to  decide  upon  it  accordingly.  It  is 
also  a  rule  in  pleading,  that  the  defendant 
must  answer  to  the  whole  matter  contained 
in  the  plaintiff's  allegation ;  or  it  is  bad, 
upon  a  general  demurrer.  This  plea  al- 
leges no  reason  why  Ross  did  not,  or  could 
not,  surrender  the  body  of  Banks  at  any 
time  between  the  7th  and  14th  of  Novem- 
ber, 1797.  Nor  does  it  allege  any  reason 
why  he  might  not  have  surrendered  the 
body  on  any  other  day,  or  days,  than  those 
particularly  named  in  the  plea ;  but  relies 
altogether  on  his  not  being  able  to  do  it  on 
either  of  those  days,  only,  leaving  all  the 
rest  of  the  time,  except  five  days  particn- 
larly  named  in  the  plea,  unanswered.  This 
plea,  therefore,  is  clearly  bad  in  substance; 
and  judgment  on  the  demurrer  thereto  was 
righUv  given  for  the  plaintiff. 

2.  The  second  plea  alleges,  that  Banks 
was  released  from  his  confinement  on  the 
15th  of  May,  1799,  and  not  before ;  and  con- 
cludes with  a  tender  of  his  body  then  in 
court,  to  wit,  7th  August,  1799. 

This  plea  is  in  nature  of  a  supplemental 
plea  to  the  former ;  and  is  pleaded  as  a  plea 
puis  darreign  continuance.  Unless  it  be 
connected  with  the  former,  it  is  perfectly 
unintelligible.    If  taken  as  an  amendment 
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to  it,  it  is  liable  to  the  same  objection  as 
the  first.  So  that  either  way  it  is  bad. 
And  judgment  was  rightly  given  for  the 
plaintiff  upon  the  demurrer  thereto. 

Upon  any  ground  upon  which  I  have  been 
able  to  consider  this  case,  I  am  clearly  and 
decidedly  of  opinion,  that  the  judgment 
of  the  district  court,  affirming  that  of  the 
county  court,  ought  to  be  finally  affirmed 
in  this  court. 

ROANE,  Judge.  I  should  find  myself 
loath  to  admit,  as  was  argued  by  one  of 
the  appellee's  counsel,  that  the  general 
regulation  in  our  act  of  assembly,  pre- 
scribing the  time  within  which  a  surrender 
of  the  principal  may  be  made,  deprives  the 
court  of  their  discretionary  power  to  grant 
further  relief  to  the  bail,  where  his  case 
may  entitle  him  to  such  interposition.  I 
rather  consider    that   act   as   laying 

309  down  a  general  *rule,    and   sanction- 
ing by  legislative  authority,  a  system 

of  decisions  on  this  subject  which  had  al- 
ready taken  place  in  the  courts.  It  never 
meant  to  abridge  the  power  of  the  courts  in 
relation  to  cases,  the  equity  whereof  did 
not  fall  within  the  just  operation  of  the 
rule.  It  never  meant  to  affect  the  power  of 
the  courtb,  for  example,  in  cases  where 
between  the  date  of  the  recognizance,  and 
of  the  time  limited  for  the  surrender,  an 
act  of  law  or  of  God,  had  rendered  it  im- 
possible, or  vain  and  fruitless,  to  make  such 
surrender.  These  acts  being  beyond  the 
control  of  the  bail,  and,  in  some  cases, 
nugatory,  and  the  courts  considering  the 
engagement  of  the  bail  in  relation  to  the 
then  situation  of  the  parties,  (6  Term  Rep. 
51)  posterior  circumstances,  of  the  class 
just  mentioned,  will  excuse  the  bail:  But 
I  can  find  no  authority  for  excusing  the 
bail  on  circumstances  coeval  with  the 
recognizance,  and  releasing  him  from  his 
obligation,  on  the  ground  of  a  mere  state  of 
things  which  existed  at  the  time,  and  was 
therefore  probably  within  the  contemplation 
of  the  party  entering  into  the  recognizance. 

I  need  not,  however,  scan  these  pleadings 
critically,  to  find  out  whether  Banks  were 
actually  in  custody  at  the  date  of  the  recog* 
nizance  or  not.  I  consider  this  circum- 
stance as  wholly  immaterial. 

If  he  were  not  then  in  custody,  and  was 
in  Virginia,  his  going  out  of  the  state, 
which  was  entirely  his  own  act  and  volun- 
tary, was  one  of  the  very  circumstances 
which  the  policy  of  the  law  had  in  view,  in 
requiring  the  recognizance.  His  being  ar- 
rested in  Philadelphia  was  entirely  conse- 
quential on  his  having  left  the  state  of 
Virginia. 

If  he  were  then  in  Philadelphia,  though 
not  in  custody,  the  bail  warranted  that  his 
(Banks's)  situation  was  not  such  as  should 
prevent  a  delivery  of  his  person.  It  was 
Banks's  own  situation  in  respect  of  debts 
produced  by  his  own  acts,  and  not  by  an 
act  of  government,  of  God,  or  the  law, 
(except  so  far  as  the  application  of  the  law 
was  produced  by  that  situation,)  which 
caused  his  imprisonment. 

I  presume  that  the  bail  stipulates  against 

impediments     arising    from    the    acts    or 

situation    of    the    principal    himself, 

310  ^except  where  such  situation  has  been 
produced  by  causes  of  the  class  before 


mentioned,  over  which  neither  the  principal 
nor  the  bail  can  have  any  control.  I  sup- 
pose, also,  that  it  cannot  be  said  that  the 
predicament  of  a  debtor  exhibits  a  situation 
of  this  sort,  i.  e.,  one  beyond  the  control  of 
the  parties. 

But  if  Banks  were  actually  in  custody  at 
the  time,  which  seems  to  have  been  the 
fact,  the  case  is  still  the  same.  This  situ- 
ation does  not  create  an  impossibility  of 
surrender  within  the  time.  If  it  did,  the 
condition  of  the  recognizance  would  be  dis- 
charged, and  the  obligation  would  stand 
single.     1  Bac.  Ab.  649. 

It  may  be  possible  to  surrender  him  in 
due  time,  although  in  custody  at  the  date 
of  the  recognizance,  by  various  means ;  as 
payment  of  the  debt,  and  a  consequential 
release;  or  it  may,  intermediately,  be 
found,  that  the  principal  owed  nothing, 
and  so  obtain  his  discharge. 

On  the  whole,  I  find  it  difficult  to  say 
much  on  a  case  which  is  so  extremely  plain. 
I  never  had  the  least  doubt  even  on  the 
former  argument.  As  for  the  justice  of  the 
case,  it  may  probably  be  with  the  appellee, 
and  the  appellant  may  stand  indemnified 
for  aught  we  know.  Be  this,  however,  as 
it  may,  the  general  provision  of  our  act  of 
assembly  proscrik>es  the  relief  granted  by 
the  county  court,  and  the  appellant  cannot 
sustain  his  application  upon  any  of  the 
grounds  on  which,  as  far  as  I  can  discover, 
the  discretionary  power  of  the  court  has 
been  exercised.  I  am  therefoie  of  opinion 
that  the  judgment  ought  to  be  affirmed. 

CARRINGTON,  Judge.  I  concur  that  the 
judgment  ought  to  be  affirmed. 

I^YONS,  President;  The  act  of  assembly 
has  prescribed  the  time  for  surrendering 
the  principal,  and  the  court  was  bound  by 
it.  I  am  therefore  for  affirming  the  judg- 
ment. 

Judgment  affirmed. 
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[October,  1804.] 
Learscy— Construction— EmanciiMtlon  of  5lnvef*— Case 

•t  Bar.— Devise  by  a  quaker,  in  1781,  of  his  slaves 
to  the  monthly  meeting,  of  which  he  was  a  mem- 
ber, to  be  manumitted  by  such  persons  as  they 
should  appoint,  was  a jrood  devise. 

Same  —  Same  —  Same  —  Same.  —  And  the  monthly 
meeting  having  appointed  two  of  their  body  to 
make  the  manumission,  which  service  they  per- 
formed in  July  1782,  the  slaves  were  thereby  eman- 
cipated, and  miffht  maintain  an  action,  at  common 
law,  to  recover  their  freedom. 

Charities— Expounded  Liberally. t— Devises  in  favour 
of  charities,  and  particularly  those  in  favour  of 
liberty,  ouffht  to  be  liberally  expounded. 

Gloister  Hunnicutt,  a  quaker  residing  in 
the  county  of  Sussex,  by  his  will,  made  on 
the  13th  of  April,  1781,  and  recorded  in 
October  of  the  same  year,  devised  as  fol- 
lows: ^*My  will  and  desire  is,  that  the  fol- 
lowing negroes  should  be  manumitted  on 
or  before  the  first  month  next  1782,  viz. 
Tom,  Joe,  Charles,  Ben,  Jenny  and  her 
child  Charlotte.  I  give  the  above  named 
negroes  to  the  monthly  meeting,  of  which 
I  am  a  member,  to  be  manumitted  by  such 
members  of  the  said  meeting,  as  the  meet- 
ing   shall   appoint."     Of   this  will,  he  ap- 

^Slaves— Future  Emancipation— Validity.— The  prin- 
cipal case  is  cited  in  foot-noU  to  Pleasants  v.  Pleas- 
ants. 2  Call  819. 

tCharltles.— See  monographic  note  on  "Charities" 
appended  to  Kelly  v.  Love,  20  Qratt  124. 
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pointed  his  wife  Jane  Hunnicatt,  his  son 
Pleasant  Hunnicutt,  and  his  brother  Wyke 
Hunnicutt,  executors.  The  testator  died  on 
the  13th  of  April,  1781,  aforesaid ;  and  the 
said  Jane  Hunnicutt  and  the  said  Wyke 
Hunnicutt  qualified  as  executors  of  the  will 
in  due  form  of  law ;  but  it  does  not  appear 
that  Pleasant  Hunnicutt  ever  qualified.  At 
a  session  of  the  said  monthly  meeting  of 
quakers,  (of  which  the  testator  was  a 
member,  as  mentioned  in  his  will)  held  at 
Black-water,  in  the  county  of  Surry,  in 
December  1781,  the  said  monthly  meetings 
appointed  two  of  their  members,  to  wit, 
Edward  Stabler  and  Wyke  Hunnicutt,  the 
executor,  to  draw  and  execute  an  instru- 
ment of  manumission  of  the  said  slaves 
in  the  said  will  mentioned.  In  May  1782, 
the  act  of  assembly,  entitled,  ''an  act 
to  authorize  the  manumission  of  slaves," 
passed;  and,  in  pursuance  of  the  said  ap- 
pointment, the  said  Bdward  Stabler  and 
Wyke  Hunnicutt,  on  the  6th  of  July,  1782, 
executed  a  deed  of  emancipation  of  the 
said    slaves;  which    was  admitted  to 

312  record  *in  the  court  of  the  said  county 
of   Sussex    in    November,    1782.      In 

consequence  of  the  foregoing  proceedings, 
the  appellants  claiming  a  right  to  freedom 
under  the  will,  order  of  the  monthly  meet- 
ing, and  deed  of  emancipation  aforesaid, 
brought  suit  at  the  common  law  to  recover 
their  liberties  against  the  said  Pleasant 
Hunnicutt,  who  held  them  in  bondage,  as 
part  of  the  testator's  estate.  At  the  trial 
of  the  cause,  the  defendant  demurred  to  the 
evidence;  the  district  court  gave  judg- 
ment in  his  favour;  and  the  plaintiffs  ap- 
pealed to  the  court  of  appeals. 

George  K.  Taylor,  for  the  appellants.  It 
is  not  material,  that  the  will  was  published 
before  the  act  of  assembly  permitting  man- 
umission, passed;  for  subsequent  statutes 
will  embrace  anterior  dispositions  made 
with  a  view  to  the  existence  of  future  laws. 
1  Ch.  Cas.  196;  1  Bac.  Ab.  583;  Pleasants 
V.  Pleasants,  2  Call,  319.  The  operation 
of  the  devise  was  clearly  intended  to  be 
postponed  until  the  legislature  should  au- 
thorize emancipation ;  for  the  testator  nec- 
essarily knew  that  it  could  not  be  done 
before,  and  he  was  aware,  from  the  efforts 
which  had  been  made,  that  a  sentiment 
existed  in  the  country  very  favourable  to 
the  passage  of  such  a  law.  The  month  of 
January  1782,  was  mentioned,  not  to  ascer- 
tain the  ultimate  period  within  which  the 
manumission  was  to  be  made,  but  to  pre- 
vent its  being  done  before,  on  account  of 
the  growing  crop.  If  the  devise  to  the 
monthly  meeting  is  void,  at  taw,  for  un- 
certainty, or  otherwise,  a  court  of  equity 
will  supply  trustees  in  order  to  give  it  effect. 
1  Bac.  Ab.  586;  1  Bro.  Ch.  Cas.  81;  2  Eq. 
Cas.  Ab.  194.  But  the  devise  is  good ;  tor 
it  is  a  charitable  bequest;  and  dispositions 
of  that  kind  are  always  favourably  ex- 
pounded. Thus,  although  a  devise  to  a 
corporation  in  trust  for  another  person,  is 
in  general  void,  yet  it  is  otherwise,  if  the 
trust  be  for  a  charitable  purpose.  1  Bac. 
Ab.  11;  2  Fonbl.  £ki.  144.  It  makes  no 
difference,  that  the  monthly  meeting  was 
not  a  corporation ;  for  there  can  be  no  real 
distinction  between  a  devise  to  a  cor- 

313  poratlon  *which    cannot    take,  and  a 


devise  to  a  society  not  incorporated; 
because,  in  both  cases,  the  want  of  capacity 
to  take  is  the  point  of  exception.  Upon  all 
such  occasions,  the  object  of  the  devise 
gives  the  rule;  and  therefore,  where 
the  bequest  was  to  certain  officers  of  the 
corporation,  and  not  to  the  corporate  body 
itself,  as  in  strictness  it  ought  to  have 
been,  equity  supplied  the  defect.  1  Black. 
Rep.  91.  So  where  money  was  devised  to  a 
parish,  it  was  holden,  that  it  must  be  in- 
tended to  the  poor  of  the  parish.  1  Bac. 
Ab.  584,  note.  So  where  the  devise  was  to 
A.  for  life,  remainder  to  the  church  of 
St.  Andrews,  Holborn,  it  was  holden,  that 
the  parson  of  the  church  should  have  it 
Ibid.  So  a  legacy  to  the  poor  inhabitants 
of  St.  L/eonard,  Shoreditch,  was  deemed  to 
go  to  the  poor  not  receiving  alms.  Ibid. 
So  where  a  legacy  was  given  to  the  poor, 
the  court  directed  it  to  be  given  to  the  poor 
French  refugees ;  it  appearing  that  the  tes- 
tator was  himself  a  French  refugee.  Ibid. 
Again,  where  a  bequest  was  for  the  benefit 
of  poor  dissenting  ministers,  living  in  any 
of  the  counties  of  England,  it  was  decided 
to  be  good;  and  it  being  in  proof,  that 
there  were  three  distinct  societies  of  dis- 
senters, and  that  collections  were  made  for 
the  poor  ministers  of  each,  it  was  directed 
to  be  so  applied.  Ibid.  All  these  cases 
shew,  that,  upon  occasions  of  this  kind, 
the  purpose  of  the  devise,  and  not  the 
manner  of  describing  it,  is  to  be  regarded. 
Consequently,  the  bequest,  in  the  present 
case,  ought  to  be  considered  as  a  devise  to 
such  of  the  members  of  the  monthly  meet- 
ing, as  they  should  appoint  to  make  the 
manumission ;  for  although  not  in  esse  at 
the  time  of  the  devise,  yet  as  soon  as  they 
were  called  into  existence,  the  trust  at- 
tached, and  equity  would  have  compelled 
performance  of  it.  1  Bac.  Ab.  583.  The 
deed  of  the  executor,  which  amounted  to  an 
assent  to  the  legacy,  was  a  clear  emanci- 
pation of  the  appellants;  for  if  it  cannot 
take  effect  one  way,  it  will  another,  Co. 
Litt.  183;  Cowp.  600:  And,  as  he  did  no 
more  than  the  court  would  have  directed, 
his  act  will  be  supported.     3  Bac.  389.    That 

the  suit  was  brought  in  a  court 
314      *of  common  law,    and  not  in  equity, 

will  make  no  difference;  for  liberal- 
ity, towards  suits  brought  by  people  of  this 
description,  is  always  observed;  and  there- 
fore several  have  been  allowed  to  join  in 
the  same  suit  at  common  law,  although,  in 
other  actions,  that  is  not,  generally,  per- 
mitted. Coleman  v.  Dick  and  Pat,  1  Wash. 
233. 

M'Rae,  contra.  The  devise  to  the  monthly 
meeting  was  void,  as  the  description  is  un- 
certain, and  they  had  not  capacity  to  take. 
Pow.  Dev.  336,  418,  609.  The  meeting 
therefore  derived  no  authority  from  the 
will;  and  consequently  their  act  was  void. 
Pow.  Powers,  12.  But,  if  they  had  derived 
such  authority,  it  does  not  appear  that 
they  ever  exercised  it ;  for  the  witness  does 
not  state  how  the  meeting  was  constituted; 
whether  the  requisite  number  of  members 
were  present ;  nor  whether  the  forms  neces- 
sary to  give  validity  to  their  proceedings 
were  observed ;  so  that  it  is  impossible  to 
decide  whether  the  appointment  was  duly 
made,  or  not.     At  the  date  of   the  will,  the 
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law  did  not  permit  emancipation ;  and  the 
subsequent  statute  will  not  avail  the  ap- 
pellants. For  the  case  of  Pleasants  v, 
Pleasants  shews,  that  such  a  devise,  to  take 
effect  immediately,  would  have  been  void; 
and,  bj  the  terms  of  this  devise,  the  manu- 
mission was  to  be  made  before  the  act  of 
assembly  passed;  for  the  testator  intended 
that  it  should  be  made  in  January  1782,  and 
the  law  did  not  pass  until  the  month  of 
May  in  that  year.  The  deed  of  the  executor 
has  no  operation;  because  he  could  not 
make  an  effectual  voluntary  gift  of  the 
property  of  his  testator ;  nor,  if  he  could, 
does  it  appear  that  be  intended  to  do  so; 
for  the  deed  does  not  affect  to  have  been 
executed  by  virtue  of  his  authority  as  ex- 
ecutor; but  under  the  power  attempted  to 
be  given  by  the  monthly  meeting,  who  had 
no  authority  to  confer  it :  And  he  ought  to 
be  considered  as  actinc:  under  the  latter 
exclusively,  as  the  former  would  have  ren- 
dered him  liable  to  the  representatives  of- 
the    testator,    on   account  of  the  devastavit 

it  would  have  produced. 
315  *Call,  in  reply.     The  devise  to    the 

monthly  meeting  was  good ;  and  the 
members  took  in  their  natural  characters. 
For  there  is  a  distinction  between  a  devise 
to  a  society  for  their  own  benefit  as  a  soci- 
ety, and  a  devise  to  th^m  for  the  benefit  of 
others,  particularly  a  charity.  Because,  in 
the  first  case,  as  the  society  is  the  object 
of  the  bounty,  there  is  no  motive  for  con- 
struing the  will  to  mean  their  natural  char- 
acters ;  for  that  would  defeat  the  object  of 
the  testator,  who  intended  a  benefit  to  the 
society  itself,  and  not  to  the  individual 
members  of  it.  But,  in  the  other  case, 
when  the  devise  is  to  the  society,  not  for 
their  own  benefit,  but  for  the  benefit  of 
others,  the  objects  of  the  bounty  can  be  as 
well  provided  for,  by  construing  the  devise 
to  be  to  them  in  their  natural,  instead  of 
their  social  character;  and,  therefore,  in 
order  to  preserve  the  will  and  effectuate  the 
testator's  intention,  the  court  will  give  it 
that  interpretation.  For  it  is  a  rule,  that 
a  devise  is  never  construed  void  for  uncer- 
tainty, but  from  necessity;  and,  if  there 
be  a  possibility  of  reducing  it  to  certainty, 
the  disposition  is  good.  Pow.  Dev.  422. 
Hence,  in  the  devise  of  lands  to  the  church 
wardens  of  the  parish  to  a  charitable  use, 
although  the  devise  was  void  in  law,  as 
they  were  not  a  corporation  capable  of  tak- 
ing in  succession,  yet  they  were  held  capa- 
ble for  that  purpose,  1  Bac.  Ab.  583;  which 
must  be  understood  to  mean,  that  they  were 
capable  in  their  natural  characters;  for, 
in  their  moral  character,  they  were  not 
capable  for  any  purpose  relative  to  real 
estate;  and  then  it  is  the  case  under  con- 
sideration precisely ;  for,  in  both  instances, 
it  is  a  devise  to  those  incapable  of  taking 
in  a  civil  character.  The  description, 
therefore,  being  imperfect  only,  it  is  a  case 
of  averment ;  and  the  appellants  may  shew 
what  individuals  were  designed.  5  Co.  68 ; 
2  Vern.  593;  8  Vin.  189, 193;  Pow.  Dev.  403. 
But  the  defendant,  by  demurring  and  draw- 
ing the  cause  away  from  the  jury,  has  ad- 
mitted that  the  proper  members  met  in  the 
meeting,  and  gave  the  power  to  manumit 
mentioned  in  the  deed.  If  it  were  true  that 
the  devise  to  the   meeting   was    void,    still 


the  trust  would  remain :  For  the  rule 

316  *is,  that  a  trust  never  ceases,  because 
the  trustee  fails ;  and  that  it  devolves 

upon  the  heir,  or  executor,  to  perform  it. 
Ambl.  552;  1  Bac.  Ab.  586;  2  Kq.  Cas.  Ab. 
194;  3  Bro.  517.  The  executor,  therefore, 
did  not  commit  a  devastavit  by  executing 
the  deed;  for  he  did  no  more  than  a  court 
of  equity  would  have  compelled  him  to  per- 
form; and  that  is  a  sufficient  justification. 
It  makes  no  difference,  that  the  act  of  as- 
sembly allowing  manumission,  had  not 
passed  at  the  time  of  making  the  will;  and 
that  it  was  uncertain  when,  or  whether  it 
would  ever  pass ;  for,  in  that  respect,  it 
resembles  the  cases  of  Pleasants  v.  Pleas- 
ants, 2  Call,  351 ;  Smith  v.  Stowell,  1  Ch. 
Cas.  195,  and  those  mentioned  in  2  Vin. 
Suppl.  95.  Neither  does  the  difference  be- 
tween the  words  of  this  will,  and  those  in 
the  case  of  Pleasants  v.  Pleasants,  alter 
the  construction :  For  it  is  now  settled  that 
there  is  no  distinction  between  a  devise  per 
verba  de  praesenti  and  per  verba  de  futuro, 
where  the  operation  of  the  devise  must 
necessarily  be  future.  Fearne,  431.  Be- 
sidies,  the  direction  is,  that  the  appointment 
of  persons  to  manumit  should  be  made  in 
January,  and  not  that  the  manumission  it- 
self should  then  take  place ;  for  that  was 
necessarily  to  be  postponed,  until  the  law 
would  permit  it,  as  every  prior  attempt 
would  have  been  nugatory.  The  case, 
therefore,  stands  upon  the  same  ground  as 
that  of  Pleasants  v.  Pleasants;  which  ex- 
pressly decided,  that,  if  the  operation  of 
the  devise  was  postponed  to  the  period 
when  a  l3w  permitting  emancipation  should 
pass,  it  would  be  valid. 

Cur.  adv.  vult. 

TUCKKR,  Judge.  The  first  question 
which  arises  in  this  case  is,  Whether  the 
will  of  Gloister  Hunnicutt,  being  made  be- 
fore the  law  authorizing  the  manumission 
of  slaves,  the  clauses  relative  to  emancipa- 
tion are  void,  either  as  containing  a  be- 
quest contrary  to  the  act  of  1748,  ch.  31 ;  or 
for  uncertainty  in  respect  of  the  persons 
intended  by  the  description  of  the  monthly 
meeting,  whereof  the  testator  was  a  mem- 
ber? 

317  *In  the    case  of  Pleasants  v.  Pleas- 
ants, 2  Call,  351,  it  was  said  by  judge 

Pendleton,  that  although  the  testators,  at 
the  time  of  making  their  respective  wills, 
had  not  power  to  manumit,  and  if  they  had 
devised  them  upon  condition  that  the  dev- 
isees should  emancipate  them  immediately, 
the  condition  being  unlawful,  would  have 
been  void,  and  the  property  vested ;  yet  a 
condition  that  they  should  become  free, 
when  the  law  would  permit  it,  was  not  of 
that  sort. 

From  the  state  of  the  case  in  Pleasants 
V.  Pleasants,  it  would  appear,  that  the  tes- 
tator therein,  devised  an  interest  in  his 
slaves  to  his  several  legatees,  which  might 
be  absolute,  in  case  no  law  should  pass  au- 
thorizing the  manumission  of  slaves ;  but 
under  a  condition  that  the  legatees  should 
manumit  them,  whenever  the  laws  would 
permit  manumission.  They  took  an  estate 
in  the  slaves  liable  to  be  defeated  by  the 
contingency  only:  whereas,  in  the  case 
before  us,  there  is  no  interest  vested  in  the 
monthly  meeting  by  the  bequest  in  Gloister 
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Hunnicutt's  will,  but  it  is  a  naked  trust 
reposed  in  them,  without  any  interest  what- 
soever. It  is  not  a  legacy  to  which  a  con- 
dition is  annexed;  which  may  or  may  not 
be  void,  as  against  the  rules  of  law ;  but 
one  which,  if  it  can  have  any  operation  at 
all,  must  operate  as  a  trust  only.  But,  if 
the  trust  be  to  do  a  thing  contrary  to  law, 
then  the  bequest  will  be  altogether  void; 
and  the  defendant,  who  is  the  heir  at  law, 
as  was  said  in  the  argument,  cannot  be 
affected  by  it.  And  the  principle,  laid 
down  by  judge  Pendleton,  will  apply  to  the 
case.  I  shall  therefore  endeavour  to  ex- 
amine these  clauses,  in  order  to  discover 
whether  they  contain  an  injunction  to  do  a 
thing  contrary  to  law ;  or  whether  they  are 
capable  of  receiving  a  construction  con- 
sistent with  it. 

It  is  a  rule  in  the  interpretation  of  deeds 
and  wills,  which  I  believe  will  not  be  con- 
troverted, that  if  the  words  will  bear  two 
senses,  one  agreeable  to,  and  another 
against  law,  that  sense,  which  is  most 
agreeable  thereto,  shall  be  preferred.  To 
which  I  will  add,  that  the  testator  being 
supposed  to  be  inops  consilii,  the  law  will 
supply  any  words  in   his   will   which    may 

be  wanting  fully  to  express  his 
318      meaning    *and   intention ;    and    that 

such  intention  be  construed,  if  it  be 
possible,  not  to  be  repugnant  to  the  law,  or 
the  policy  of  the  law.  I  must  also  premise, 
that  I  do  not  consider  the  two  clauses  as 
distinct  and  separate,  but  altogether  as  one 
and  the  same  sentence ;  in  the  former  part 
of  which,  the  testator  expresses  a  wish  and 
desire,  (as  was  the  case  in  the  will  of  John 
Pleasants,  2  Call,  319;)  and  then  proceeds 
to  make  a  bequest,  the  import  of  which  I 
shall  afterwards  consider. 

The  words,  **my  will  and  desire  is,  that 
the  following  negroes  should  be  manu- 
mitted, on  or  before  the  first  month,  next 
1782;"  and  it  was  insisted  by  the  counsel 
for  the  defendant,  that  this  was  an  imme- 
diate act  of  emancipation,  to  take  effect, 
at  all  events,  at  the  time  mentioned.  If 
the  words  had  been  in  the  present  tense,  I 
manumit,  or  if  the  expression  had  been 
imperative,  as,  I  direct  that  my  slaves 
shall  be  manumitted,  at  the  time  mentioned, 
there  could  have  been  no  doubt  as  to  their 
operation,  or  construction.  But  the  word 
should  is  not  imperative;  nor  is  there  any 
imperative  word  in  that  part  of  the  sen- 
tence :  It  is  merely  expressive  of  the  desire 
of  the  testator  that  his  slaves  might  be 
manumitted.  So  far,  this  case  is  parallel 
to  that  of  John  Pleasants's  will.  It  is  not 
impossible  that  the  prevailing  sentiment 
of  the  country,  and  the  general  expectation 
that  a  law,  authorizing  the  manumission 
of  slaves,  could  pass,  was  known  to  the  tes- 
tator; and  that  he  looked  forward  to  an 
event  which  actually  happened  in  thirteen 
months  afterwards.  Will  the  court,  then, 
intend,  that  his  slaves  should  be  manu- 
mitted at  all  events  the  first  of  January  fol- 
lowing, or  will  they  not  rather  supply  the 
words,  if  the  laws  will  then  permit?  Will 
they  not  rather  make  this  interpretation 
since  the  word  should,  in  the  strictest 
grammatical  interpretation  of  it,  does  not 
imply  a  command,  but  imports,  at  most,  a 
contingent  operation.     And,  if  so,  will  not  | 


the  court  thereby  understand  a  legal  con- 
tingency, rather  than  defeat  the  testator's 
intention  by  a  different  construction? 

If  this  interpretation  of  the  first  member 

of    the    clause   be    sound,    a  construction, 

conformable     thereto,     ought    to    be 

319  *made   of    the   second  member,    viz: 
'*I  give  the  above   named   negroes  to 

the  monthly  meeting  of  which  I  am  a 
member,  to  be  manumitted  by  such  mem- 
bers of  the  said  meeting,  as  the  meeting 
shall  direct."  Here  the  time  and  manner 
of  manumission  are  left  perfectly  at  large. 
The  testator  seems  to  have  been  aware  that 
something  was  to  be  done  by  the  meeting, 
in  order  to  carry  his  benevolent  intentions 
into  effect.  He  leaves  the  appointment  of 
fit  agents  by  whom  it  might  be  done  to  that 
meeting.  Will  the  court  intend  that  be 
meant  they  should,  without  regard  to  law, 
proceed  to  execute  a  deed  of  manumission? 
Certainly  not.  They  might  either  petition 
the  legislature  to  pass  a  law  enabling  them 
to  execute  this  trust ;  or  wait,  as  they  have 
done,  until  the  time  when  a  general  law 
would  permit  the  thing  to  be  done  without. 
In  either  case,  there  could  be  nothing 
illegal  in  the  bequest.  And  where,  by  any 
possibility,  a  legal  interpretation  can  be 
given  to  any  provision  contained  in  a  will, 
surely  we  ought  not  to  reject  it. 

The  second  question  arising  out  of  this 
will  is,  Whether  the  devise  to  the  monthly  - 
meeting  be  void  from  uncertainty  as  to  the 
persons  meant  to  take?  It  was  conceded 
by  the  plaintiffs*  counsel,  who  spoke  last, 
that,  if  the  monthly  meeting,  or  rather  the 
members  of  the  meeting,  were  intended  to 
receive  any  benefit,  to  themselves,  under 
that  bequest,  it  would  have  been  absolutely 
void  for  uncertainty,  since  the  monthly 
meeting  was  not  a  corporation ;  nor  could 
such  a  general  description  avail  the  mem- 
bers thereof  individually.  But  where  the 
benefit  is  intended  for  another,  the  society, 
although  merely  a  private  one,  are  capable 
of  taking  as  trustees,  for  the  benefit  of  that 
person,  in  whose  favour  the  testator  in- 
tended it:  And  that  the  court  will  aid  any 
imperfect  description  in  the  will,  in  order 
to  effectuate  the  intention  of  the  testator. 
And  this  the  cases,  cited  by  himself  and 
the  gentleman  who  argued  on  the  same  aide 
with  him,  I  think  abundantly  prove.  The 
general  rule  laid  down  in  4  Bac.  Ab.  334,  is 
that  a  devise  is  never  construed  absolutely 
void  for  uncertainty,  but  from  necea- 

320  sity:  f'or,  if  there  be  a  possibility  *of 
reducing  it  to  a  certainty,   the  devise 

is  good.  And,  in  1  Bac.  Ab.  584,  we  are 
told  that  where  there  hath  been  an  uncer- 
tainty in  the  description  of  the  persons  to 
take  (as  to  a  corporation  by  a  wrong  name), 
the  courts  have  been  very  liberal  in  their 
expositions.  And  the  cases  there  cited, 
Ambl.  422;  1  Wms.  425,  674;  Finch.  194, 
395;  Ambl.  524,  are  all  strong  cases  to 
prove  the  rule.  And,  in  2  Atk.  239,  lord 
Hardwicke  decreed  a  devise,  to  the  ward  of 
Breadstreet,  to  be  good.  And,  upon  a  bill 
brought  by  the  aldermen  and  principal  in- 
habitants of  that  ward  to  have  the  direction 
of  the  court  for  the  application  of  this 
legacy,  said,  that,  although  the  aldermen 
and  inhabitants  of  a  ward  are  not  in  point 
of  law  a  corporation,  he   would  decree  the 
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money  to  be  disposed  of,  by  them,  in  such 
charities  as  they  should  think  most  benefi- 
cial for  the  ward.  And,  in  1  Black.  Rep. 
91,  lord  keeper  Henley  says.  Where  the 
uses  are  charitable,  and  the  person  has,  in 
himself,  full  power  to  convey,  the  court 
will  aid  a  defective  conveyance  to  such 
uses.  Upon  the  authority  of  all  these  cases, 
which  I  have  not  particularly  noticed,  as 
unnecessary,  I  think  the  legacy  to  the 
monthly  meeting,  for  the  purpose  of  eman- 
cipating the  slaves  who  were  the  objects  of 
the  testator's  bounty,  is  not  a  void  bequest, 
but  good  for  that  purpose. 

The  next  question  to  be  considered  is, 
Whether  this  trust  has  been  so  far  executed 
as  to  enable  the  plaintiffs  to  maintain  an 
action  at  law  for  their  freedom? 

The  deed  of  emancipation  executed  by 
Wyke  Hunnicutt  the  executor,  although  ex- 
ecuted by  him  in  pursuance  of  the  direction 
of  the  monthly  meeting  of  which  his  tes- 
tator and  himself  were  members;  and 
although  executed  in  conjunction  with  Bd- 
ward  Stabler,  the  other  agent  appointed  by 
the  monthly  meeting,  is  evidence  of  the 
executor's  assent  to  the  legacy  to  the 
monthly  meeting ;  and  the  assent  of  one 
executor  to  a  legacy  shall  bind  the  whole. 
3  Bac.  Ab.  30,  and  the  cases  there  cited. 
And  although  Wyke  Hunnicutt  executed  his 
deed  as  a  member  of  the  meeting,  and  not 
as  an  executor,  yet  it  shall  bind  him 
321  as  executor,  ^according  to  the  reason- 
ing of  judge  Pendleton  in  Shaw  v. 
Clements,  1  Call,  438,  where  he  says,  that 
although  the  heir,  in  that  case,  made  a 
conveyance  of  the  lands  as  executor  and  not 
as  heir,  yet  his  conveyance  should  operate 
as  an  estoppel  against  him,  if  he  should 
claim  as  heir.  And  since  the  deed  of  Wyke 
Hunnicutt,  in  this  case,  would  operate  as 
an  estoppel  to  himself  as  executor,  so  also 
doth  it  operate  in  like  manner  against  all 
the  other  executors,  I  conceive.  Nor  can 
this  afPect  the  other  executors  upon  a  charge 
of  a  devastavit  as  was  supposed  by  the  de- 
fendant's counsel ;  for  one  executor  is  not 
chargeable  with  the  wrong,  or  devastavit, 
of  his  companion.  Godolph.  134;  1  Cro. 
318;  3  Bac.  Ab.  31. 

It  was  objected  by  the  counsel  for  the  de- 
fendant, that  it  did  not  appear,  by  any 
regular  evidence,  that  the  monthly  meeting 
even  delegated  such  a  power  as  was  given 
them  by  the  will  to  Wyke  Hunnicutt  and 
Stabler.  But  it  was  well  observed,  in  an- 
swer, that  the  demurrer  to  evidence  ad- 
mitted any  and  every  conclusion  of  matter 
of  fact,  which  the  jury  might  have  inferred 
from  the  evidence.  Now,  although  neither 
the  recital  in  the  deed,  nor  the  testimony 
of  the  witness,  was  conclusive  evidence  of 
that  fact,  yet  they  might  have  been  consid- 
ered by  the  jury  as  sufficient  to  establish 
the  fact  in  their  opinion ;  and  the  court 
may,  upon  the  demurrer,  do  the  same. 
And,  as  Wyke  Hunnicutt  and  Stabler  are 
proved  to  have  been  members  of  the  meet- 
ing, and  have  recited  the  proceedings  of 
that  meeting  in  their  deed  of  emancipation, 
I  will  infer  that  the  meeting  did  authorize 
them,  in  the  usual  manner  in  which  their 
business  was  transacted,  to  execute  the 
deed ;  and  the  evidence  of  the  witness  is  a 
further  inducement  to  this  inference.     And, 


although  Wyke  Hunnicutt  and  Stabler  were 
appointed  agents  in  behalf  of  the  meeting 
before  the  law,  which  permits  emancipa- 
tion, actually  passed,  yet  as  the  deed  was 
not  executed  until  after  the  passage  of  the 
law,  I  hold  the  execution  to  be  valid,  under 
the  will,  and  under  the  law,  whatever 
objection  there  might  be  to  the  manner  and 
time  in  which  the   monthly   meeting 

322  ^executed   the  trust  reposed  in  them ; 
for,  as  a  court  of  equity   would   have 

aided  any  defect  in  that  execution,  I  will 
not  agree  to  turn  the  plaintiffs  round,  to 
give  that  effect  to  the  deed,  which  a  court 
of  equity  would  have  given   it  by  a  decree. 

Upon  the  whole,  I  am  of  opinion,  that 
the  bequest,  in  the  will  of  Gloister  Hunni- 
cutt, is  neither  void,  as  against  law,  nor 
for  uncertainty  in  the  description  of  the 
persons  whom  the  testator  intended  to  ap- 
point as  trustees  to  carry  his  benevolent  in- 
structions into  effect.  I  am  also  of  opinion, 
that  the  trust  reposed  by  him  in  the  monthly 
meeting,  and  by  them,  in  pursuance  of  his 
desire,  delegated  to  two  members  of  their 
own  body,  has  been  executed  in  such  a 
manner,  as  to  enable  the  plaintiffs  to  main- 
tain an  action  at  law  for  the  recovery  of 
their  freedom,  to  which  they  are  entitled; 
and  consequently,  that  the  judgment  of 
the  district  court  ought  to  be  reversed,  and 
judgment  entered  for  the  appellants  upon 
the  demurrer  to  the  evidence. 

ROANE,  Judge.  This  case,  of  a  suit  for 
human  freedom,  is  one  peculiar  to  this 
country :  or  at  least,  one  whereof  we  find 
no  parallel  in  the  laws  of  England. 

It  is  marked  by  this  strong  trait,  that  a 
delay  of  trial  is  equal  to  the  denial  of  the 
right.  In  the  strongest  cases  to  be  found 
in  the  English  books,  even  in  the  much 
favoured  instances  of  charities,  a  delay  of 
justice  may  be  compensated  in  damages: 
but,  in  this  case,  the  unhappy  plaintiff  has 
run  out  his  race  of  existence,  and  the  tedi- 
ous forms  of  the  courts  bring  liberty  to  him 
too  latel 

This  consideration  has  justly  had  great 
weight  with  our  courts.  It  has  induced 
them  to  grant  a  prompt  and  speedy  trial 
out  of  the  ordinary  course  of  the  docket ;  and 
I  doubt  not  would  lead  to  a  preference  of 
that  jurisdiction  in  which  causes  are  soonest 
matured  for  the  decision  of  the  court:  It 
would  probably  lead  to  a  preference  of  the 
common  law  action,  on  this  ground,  rather 
than  a  suit  in  equity.  But  while,  for  this 
reason,  it  yields  this  preference,  the 

323  courts  of  *law  surely  would  not  repu- 
diate such   principles   of    decision  as 

generally  apply  to  courts  of  equity:  It 
would  be  a  mockery  to  do  this,  as  it  would 
be  granting  a  boon  to  the  plaintiff  which 
he  could  not  accept;  which  would  drive 
him,  of  necessity,  into  a  court  of  equity, 
notwithstanding  the  empty  privilege  yielded 
him  of  suing  at  law,  and  would  render  that 
indulgence  of  the  court  a  complete  felo  de 
se.  The  courts  of  law  will  rather  stand  in 
the  place  of  courts  of  equity  in  relation  to 
the  principles  of  their  decision. 

If  the  courts  of  common  law  in  England 
in  modern  times,  and  especially  in  the  time 
of  lord  Mansfield,  have  departed  from  their 
ancient  strictness,  and  approached  near  to 
the  liberality  which  marks  the  decisions  in 
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equity,  in  mere  questions  of  property, 
whatever  diversity  of  opinion  may  have 
existed  on  this  subject,  it  is  believed  that 
even  the  more  rig^id  Kenyon,  or  his  inflex- 
ible predecessor,  lord  Holt,  would  have  ap- 
proved that  system  in  relation  to  the  case 
before  us;  a  case  involving  human  lib- 
erty; a  case  where  admittance  is  yielded 
in  the  common  law  courts  on  such  cogent 
reasons;  and  where  a  repulsion,  by  the 
law  courts  into  the  courts  of  equity,  would 
effectually  destroy  the  right,  by  the  delays 
and  procrastination  incident  to  their  pro- 
ceedings. 

On  this  liberal  ground,  then,  I  shall  bot- 
tom myself  in  the  present  case. 

In  the  construction  of  wills,  I  profess  to 
be  governed  by  the  intention  of  the  testa- 
tor, where  there  are  sufficient  data  from 
which  to  infer  that  intention  with  adequate 
certainty. 

In  the  case  before  us,  I  believe  if  it  were 
necessary  it  might  be  assumed  as  proved 
that  the  testator,  Gloister  Hunnicutt,  was 
one  of  the  people  called  quakers.  The  clerk 
of  Sussex  states  that  his  executors  (his 
wife  and  brother)  were  quakers,  and  made 
affirmation  when  they  qualified.  In  aid  of 
this,  the  style  used  by  the  testator  in  his 
will,  in  relation  to  the  names  of  the  days 
of  the  week,  and  of  the  month,  (a  style  ex- 
clusively used  by  persons  of  that  persua- 
sion,) is  perhaps  conclusive  evidence:  But 
the  ulterior  evidence  respecting  the 
324  monthly  meeting  (of  which  the  *tes- 
tator  was  a  member)  and  the  record 
of  it  as  proceedings,  to  say  nothing  of  the 
positive  allegation  of  that  fact  in  the  deed 
of  manumission,  fill  up  the  measure  of  this 
testimony.  I  should  rather  think  therefore 
that  even  on  a  special  verdict  a  court  would 
be  justified  in  assuming  this  as  a  fact 
proved  in  the  cause;  and  much  more  on 
a  demurrer  to  evidence.  Could  any  juror 
possibly  have  doubted,  upon  this  testimony, 
that  the  testator  was  a  quaker?  I  presume 
not. 

Being  proved  to  be  a  quaker,  I  believe 
that  this  court  might,  to  make  the  case 
stronger,  take  official  notice  of  the  princi- 
ples of  that  society,  holding  slavery  in 
abhorrence.  In  Savile  v.  8a vile,  1  Wms. 
746,  it  was  held  that  a  court  of  equity  might 
take  notice  of  the  general  delusion  the  na- 
tion was  under  in  respect  of  the  South  Sea 
bubble,  at  the  time  of  the  contract:  but 
this  fact  was  certainly  not  more  notorious 
that  the  principles  of  the  quakers  on  this 
subject  have  always  been  to  all  well  in- 
formed persons. 

But  I  can  even  throw  this  strong  consid- 
eration out  of  the  present  case.  The  will 
speaks  sufficiently  for  itself. 

The  testator  evidently  intended  that  his 
slaves  should  be  emancipated.  This  is  not 
even  denied  under  the  strict  terms  of  the 
will,  provided  it  were  done  prior  to  the  first 
of  January,  1782.  That  intention  is  not 
only  inferrable  from  the  will  and  desire 
expressed  in  the  first  clause  of  the  will,  but 
from  the  bequest  of  them  to  the  monthly 
meeting  to  be  manumitted  by  auch  member 
thereof  as  the  said  monthly  meeting  shall 
direct.  The  testator  certainly  did  not  mean 
to  give  the  property  in  these  slaves  to  a 
society  whose  principles   would   not   admit 


of  their  accepting  them ;  to  whom,  on  ac- 
count of  their  numbers,  the  bequest  would 
have  been  trifling,  and  who  were  incapable 
in  law  of  receiving  them  for  their  own  use, 
although  they  might  receive  them  in  trust 
for  a  charity — for  that  emphatical  species 
of  charity  which  is  infinitely  stronger  than 
any  of  those  enumerated  in  the  statute  of 
Elizabeth. 

Can    any    person    believe    that    if  these 

slaves  were  still  to  be  held  as  property,  the 

testator  would   have   made   the    vain 

325  ^attempt,    in   favour  of  that  society, 
to  the  disherison  of  his  own  children, 

and  his  relict ;  who,  as  appears  by  his  will, 
were  the  sole  objects  of  his  bounty  in  rela- 
tion to  the  residue  of  his  estate?  I  think 
not. 

This  subject  of  intention  is  too  plain  to 
be  pursued. 

But  it  is  objected,  1.  That  the  condition 
of  the  bequest  was  that  the  manumission 
should  be  within  a  given  time ;  which  time 
had  run  out  before  the  manumission  was 
in  fact  made;  and  2.  That  the  condition 
was  contrary  to  law;  to  that  law  which 
then  prohibited  emancipation. 

I  will  first  consider  the  first  objection. 

The  intention  expressed  in  the  flrst  part 
of  the  clause,  (for  the  whole  seems  to  be 
one  sentence, )  is  indeed  that  they  should 
be  manumitted  on  or  before  a  given  day. 
Had  the  clause  stopt  here,  I  should  even 
then  have  embraced  my  present  opinion ; 
but  the  ulterior  part  of  the  sentence  shews 
a  desire  that  they  should   be   emancipated. 

Had  this  last  part  been  omitted ;  and  were 
the  construction  now  to  be  made  upon  the 
first  part  only,  I  would  govern  that  construc- 
tion by  the  general  principle  that  courts  of 
equity  will  relieve  against  the  lapse  of 
time,  unless  the  performance  within  the 
time  were  an  essential  part  of  the  contract; 
and  was  a  circumstance  without  which  the 
contract  could  not  be  called  into  operation. 
In  the  present  case,  although  the  mannmis* 
sion  is  desired  to  be  made  within  a  given 
time,  it  is  not  further  stated,  nor  inferra- 
ble, (but  quite  the  contrary,)  that  the  man- 
umission should  not  be  made  thereafter.  I 
will  put  one  or  two  analogous  cases  from 
the  English  books. 

In  Richmond  v.  Taybur,  1  Wms.  735,  the 
husband  was  to  purchase  land  within  a 
year,  or  the  money  to  go  over,  &c, ;  further 
time  was  given  him,  it  appearing  that  it 
was  not  his  fault  that  a  purchase  was  not 
made.  In  the  case  before  us  the  manumis- 
sion was  probably  not  made  within  the 
time,  because,  within  the  time,  the  act  had 
not  passed  authorizing  it ;  and  it  is  very 
probable,  as  argued  by  the  appellant's 
counsel,  that  the  testator  had  counted  upon 
the  intermediate  enaction  of  such  a  statute, 
and  on  that  circumstance  had  probably 
predicated  his  direction  as  to  the  time. 

326  '^In  Gibson  v.  Patterson,  1  Atk.  12, 
a  specific  performance  of  articles  for 

sale  of  land,  was  decreed  in  favour  of  the 
vendor,  without  any  regard  to  his  negli- 
gence in  not  producing  his  deeds  and  tend- 
ering a  conveyance  ** within  the  time 
limited  for  that  purpose  by  the  articles;" 
and  by  lord  Hardwicke,  *'most  of  the  cases 
here  are  liable  to  the  same  objection,  but 
there  is  nothing  in  it." 
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These  principles  apply  to  overrule  the 
objection  in  the  instance  before  ns.  The 
whole  will  taken  together  does  most  cer- 
tainly, (if  not  the  particular  member  in 
itself,  which  I  have  been  considering,) 
shew  the  intention  of  the  testator  to  have 
been  that  the  slaves  should  be  emancipated : 
the  time  when,  is  a  secondary  and  collateral 
circumstance,  and  a  noncompliance  with 
which  shall  not  frustrate  the  intention  of 
the  testator,  in  relation  to  his  principal 
and  greater  object. 

As  to  the  second  objection,  that  this  con- 
dition is  void,  as  being  contrary  to  law, 
I  will  observe,  1.  That  it  appears  to  be  the 
intention  of  the  testator,  on  the  will  itself, 
that  these  negroes  should  be  manumitted ; 
and  that  they  should  enjoy  their  freedom ; 
he  was  certainly  far  from  meaning  to  throw 
them  into  a  more  grievous  state  of  bond- 
age. This  would  have  resulted  from  a 
manumission  in  opposition  to  the  law  of 
1748,  as  by  that  act  the  officers  of  govern- 
ment were  obliged  to  sell  the  emancipated 
slaves.  The  testator  certainly  intended  an 
effectual  and  beneficial  act  of  emancipation ; 
not  one  which  would  be  not  only  entirely 
vain  and  fruitless,  as  well  as  illegal,  but 
would,  for  no  manner  of  benefit  to  himself, 
his  society,  or  his  family,  place  the  objects 
of  his  benevolence,  in  all  probability,  in 
an  infinitely  more  unfortunate  situation. 
There  can  be  no  doubt,  then,  of  the  inten- 
tion of  the  testator  on  this  point. 

2dly.  How  do  the  rules  of  law  stand  in 
relation  to  this  objection? 

I  hold  it  to  be  a  clear  principle,  that 
wherever  there  may  be  a  way  found  out  to 
perform  the  condition  without  a  breach  of 
the  law,  the  condition  shall  be  esteemed 
good  and  not  void,  1  Wms.  190;  Mitch- 
327  ell  V.  Reynolds,  1  Fonbl.  220;  *and 
the  case  put  in  this  last  book  is  sub- 
stantially like  the  present :  it  is  of  a  con- 
dition to  alien  in  mortmain,  and  held  good, 
t>ecause  there  may  be  a  license  obtained. 

Again,  it  is  said  in  the  text  of  the  same 
book,  1  B'onbl.  439,  (text  which  I  shall 
always  quote  with  pleasure,  because  it 
abounds  with  the  clearest  and  most  unde- 
niable principles  and  maxims  of  equity,) 
''that  a  man*s  act  shall  not  be  void,  if  it 
may  be  good  to  any  intent." 

Supported  by  these  principles  and  au- 
thorities, shall  we  not  say,  that  the  testator 
meant  not  that  his  trustees  should  contra- 
vene the  act  of  1748,  but  that  they  should 
effect  a  legal  manumission,  either  by  a  par- 
ticular application  to  the  legislature,  or 
by  their  own  act,  after  such  act  should  be 
rendered  lawful  by  the  intervention  of  a 
general  legislative  act  on  the  subject. 
There  is  nothing  in  this  will  which  ties 
down  the  trustees,  to  be  appointed  by  the 
monthly  meeting,  to  any  particular  form  of 
manumission ;  the  object  being  the  freedom 
of  the  slaves,  they  are  left  at  large  as  to 
the  most  effectual  form  and  manner. 

This  view  of  the  subject  steers  clear  of 
any  interference  with  the  principle  laid 
down  in  the  case  of  Pleasants  v.  Pleasants; 
namely,  "that  if  the  devise  had  been  upon 
condition  to  emancipate  immediately,  the 
condition  would  have  been  unlawful  and 
void.'*  In  that  supposed  case,  the  act  be- 
ing limited  to   be  done   immediately,    pre- 


cluded the  idea  of  an  application  to  the 
legislature :  It  shut  out  every  possible  mode 
in  which  the  act  could  have  been  lawfully 
effected. 

These  objections,  therefore,  I  conceive, 
do   not  obstruct   the  title  of  the  plaintiffs. 

The  cases  cited  by  the  appellants'  counsel 
are  satisfactory  to  shew,  that,  under  the 
liberal  principles  adopted  in  relation  to 
charities,  the  devisees  in  this  instance  were 
competent  to  take  in  the  character  of  trus- 
tees. In  that  character  they  were  at  lib- 
erty, and  even  compellable,  to  apply  for  a 
particular  legislative  act  of  emancipation, 
until  the  enaction  of  the  general  law  of 
17^ ;  but  after  that  event,  such  application 
was   unnecessary,   and    the    deed    of 

328  emancipation   *which    they    actually 
executed  was  legalized :  That  deed  has 

reference  to  the  act  ''to  authorize  the  man- 
umission of  slaves,"  and  confers  on  the 
plaintiffs  all  the  benefits  of  freedom  granted 
by  that  act. 

For  these  reasons,  I  think  the  judgment 
of  the  district  court  erroneous;  that  it 
ought  to  be  reversed;  and  judgment  ren- 
dered in  favour  of  the  plaintiffs. 

FLEMING,  Judge.  The  -  objection, 
founded  on  the  act  of  1748,  is  entirely  over- 
thrown by  the  case  of  Pleasants  v.  Pleas- 
ants, 2  Call,  319,  which  decided,  that,  if 
the  operation  of  the  devise  was  postponed  to 
the  period  when  a  law  permitting  manumis- 
sion should  pass,  it  would  be  good :  For 
the  present  case  is  of  that  kind,  as  no  time 
was  fixed  for  the  exercise  of  the  power ;  and 
the  period,  being  left  indefinite,  was  neces- 
sarily confided  to  the  discretion  of  those  to 
be  appointed  to  make  the  manumission ; 
which  implied  that  it  was  not  to  be  done 
until  a  statute  should  be  made  to  authorize 
it,  because  an  earlier  attempt  would  have 
been  abortive.  This  idea  was  conformable 
to  the  state  of  things  at  that  time ;  for  the 
quakers  had  long  been  petitioning  the  leg- 
islature to  pass  such  a  law ;  and  there  was 
every  appearance,  that  their  request  would 
be  complied  with,  at  no  very  distant  period. 
The  event  was  therefore  looked  to  with 
confidence  by  the  testator;  and  that  cir- 
cumstance indicates  his  intention  that  the 
act  of  emancipation  should  not  be  at- 
tempted, until  the  contingency  happened, 
and  the  transaction  should  be  lawful.  The 
objection  of  uncertainty  in  the  devise  has 
no  weight;  for  not  only  are  bequests  to 
charitable  uses  expounded  favourably,  but 
it  is  a  rule,  that  a  devise  is  never  construed 
to  be  void  for  uncertainty,  unless  from 
necessity ;  for  if  there  be  a  possibility  of  re- 
ducing it  to  certainty,  it  will  be  supported. 
Pow.  Dev.  422.  That  doctrine  is  expressly 
applicable  to  the  case  before  the  court ;  for 
nothing  is  easier  than  to  identify  the  char- 
acters who  were  intended  to  take  during  the 
interval  between  the  death  of  the  testator, 
and  the  passage   of  the  contemplated 

329  law;    and     ^consequently,      nothing 
more  practicable  than  to  give  effect  to 

the  devise.  For  the  quakers  are  a  well 
known  society ;  the  districts  to  which  par- 
ticular members  of  it  belong;  and  their 
meetings  for  the  purposes  of  worship  and 
civil  government  among  themselves,  are 
familiar  to  every  body.  Monthly  meeting, 
therefore,  is  a  term  perfectly  understood  by 
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all  classes  of  men;  and,  upon  the  present 
occasion,  it  embraced  none  but  the  members 
of  the  particular  church,  to  which  the  tes- 
tator belonged :  So  that  the  individuals  of  it 
were  capable  of  being  ascertained  with  ab- 
solute precision.  Therefore  the  objection, 
on  the  ground  of  uncertainty,  fails;  and 
that,  of  the  want  of  capacity  to  take,  falls 
with  it.  For  it  was  a  devise  to  the  individ- 
ual members  of  the  society  by  the  collec- 
tive name  of  monthly  meeting;  and  that 
such  a  bequest  is  valid,  is  abundantly 
proved  by  the  cases  cited  for  the  appellants. 
In  several  of  which,  the  bequests  were  far 
less  certain  than  this ;  and  yet  they  were 
supported,  for  the  sake  of  the  charitable 
objects  designed  by  those  who  made  them. 
If  follows  that  the  members  of  the  monthly 
meeting  were  capable  of  taking  to  the  uses 
expressed  in  the  will;  and  when,  upon  the 
passage  of  the  law,  the  persons  appointed 
made  the  deed,  the  manumission  was  per- 
fected, and  the  appellants  discharged,  in 
law,  from  bondage.  This  enabled  them  to 
sustain  their  action  at  common  law  against 
the  defendant,  without  the  intervention  of 
a  court  of  equity  to  compel  an  execution  of 
the  trust:  And  therefore,  I  am  of  opinion, 
that  the  judgment  of  the  district  court 
ought  to  be  reversed ;  and  judgment  entered 
for  the  appellants  upon  the  demurrer  to 
evidence;  which  has  admitted  the  inciden- 
tal circumstances  necessary  to  give  validity 
to  the  act  of  the  monthly  meeting. 

CARRINGTON,  Judge.  The  history  of 
the  times  shews  that  the  testator,  who  be- 
longed to  a  fraternity  which  had  been,  for 
sometime,  soliciting  the  legislature  for  a 
law  to  authorize  emancipation,  was  fully 
apprized  of  his  inability  to  have  the  con- 
templated act  completed  before  such 
330  a  statute  ^should  pass;  and  there- 
fore, that  he  necessarily  referred  to 
the  period,  when  it  could  be  legally  done : 
which  obviates  the  distinction  taken,  by 
the  appellee's  counsel,  between  a  present, 
and  a  future,  devise.  There  is  nothing  in 
the  objection  with  regard  to  uncertainty  in 
the  bequest:  for  the  quakers  are  a  well 
known  society;  and  the  witness  proves 
what  set  of  men  are  meant  by  the  term 
monthly  meeting:  The  description,  there- 
lore,  was  easily  verified:  and,  as  the  per- 
sons appointed  by  them  executed  the  deed 
in  conformity  to  the  will  of  the  testator, 
after  the  act  of  assembly  authorizing  the 
manumission  of  slaves  had  passed,  there  is 
nothing  exceptionable  in  the  devise,  or  the 
manner  of  executing  it.  For,  in  princi- 
ple, it  is  like  the  bequests  made  by  More- 
man  and  Mayo,  referred  to  in  the  case  of 
Pleasants  v.  Pleasants,  2  Call,  319:  And, 
upon  the  authority  of  that  decision,  which 
embraces  all  the  points  urged  upon  the 
present  occasion,  I  am  of  opinion,  that  the 
judgment  of  the  district  court  ought  to  be 
reversed,  and  judgment  entered  for  the  ap- 
pellants upon  the  demurrer  to  evidence. 

LYONS,  President.  Devises  in  favour 
of  charities,  and  particularly  those  in  fa- 
vour of  liberty,  ought  to  be  liberally  ex- 
pounded :  And,  upon  the  present  occasion,  it 
is  fair  to  infer,  that  the  testator  meant  that 
the  deed  of  manumission  should  not  take 
place,  until  an  act  of  assembly,  to  author- 
ize   it,   should  pass;  for  he  knew,  that  the 


existing  law  forbid  it,  and  that  hia  society 
had  been  anxiously  endeavouring  to  procure 
an  enabling  statute,  for  that  purpose,  from 
the  legislature;  which  it  was  generally 
believ^  would  shortly  be  obtained.  This 
brings  the  case  precisely  within  that  of 
Pleasants  v.  Pleasants,  2  Call,  319;  and 
puts  an  end  to  the  objection  founded  upon 
the  distinction  between  a  present  devise, 
and  one  with  a  future  aspect.  The  excep- 
tion with  respect  to  the  supposed  uncer- 
tainty in  the  bequest,  has  no  weight;  for, 
to  say  nothing  of  the  name  by  reptttation 
of  the  monthly  meeting,  the  description  is, 
at  most,  imperfect  only;  and  a  court  of 
equity   would,   if  no  appointment  had  been 

made,  have  supplied  trustees,  and 
331      compelled  performance  *of  the  trust. 

Upon  these  points,  the  cases  cited  by 
the  appellants'  counsel  are  perfectly  satis- 
factory. Then,  as  the  meeting  appointed 
persons  to  fulfil  the  directions  of  the  will; 
and  they,  in  conformity  thereto,  executed 
the  deed  subsequent  to  the  passage  of  the 
law,  the  emancipation  was  complete  upon 
that  event;  and  the  appellants  were  en- 
abled to  sue  at  common  law.  I  concur, 
therefore,  that  the  judgment  of  the  district 
court  ought  to  be  reversed,  and  judgment 
entered  for  the  appellants  upon  the  demur- 
rer to  evidence. 


The  Auditor  of  Public  Accounts  and  the 
Attorney  General  v.  Pauly. 

[November.  1804.] 

Appellate  Cottrt-DepMltloa— AdmlMlMllty.*— A  dep- 
osition taken  before  the  decree  was  prononaced 
in  the  court  of  chancery,  but  not  filed  until  after 
an  appeal  was  taken  from  the  decree,  was  re- 
ceived by  the  court  of  appeals. 

The  appellee  in  this  clause  claimed  of  the 
commonwealth  a  balance  which  he  stated 
to  be  due  to  him  in  consequence  of  his  ac- 
ceptance of  certain  bills  of  exchange,  drawn 
by  a  certain  Peter  Penet,  who,  as  it  was 
contended,  was  duly  authorized  to  act  as 
commercial  agent  for  the  state  of  Virginia 
in  France,  during  the  revolutionary  war. 
The  bills  are  alleged  to  have  been  accepted 
on  the  faith  and  credit  of  the  state  of 
Virginia,  as  expressly  pledged  by  the  powers 
given  to  Penet. 

In  the  year  1789,  Pauly  brought  suit  in 
the  high  court  of  chancery  to  recover  the 
amount  of  the  bills  so  accepted  and  in  part 
paid  by  him.  The  court  of  chancery  re- 
ferred the  cause,  for  novelty  ana  difficulty, 
to  the  court  of  appeals,  and  that  court  de- 
termined the  proofs  exhibited  by  Mr.  Pauly, 
insufficient  to  support  his  claim,  but  re- 
mitted the  cause  to  the  court  of  chancery 
without  prejudice,  directing  that  commis- 
sions should  issue  from  the  chancery  to  take 
depositions.  Under  this  direction, 
332  the  deposition  of  John  Francis  'I^abon 
was  taken,  and  the  chancellor  decreed 
that  the  auditor  should  issue  warrants  for 
payment  of  the  money  which  Mr.  Pauly 
had  advanced  in  discharge,  and  for  which 
he  was  liable  by  his  acceptance  of  such  of 
the  said  bills  as  should  appear  to  have  been 
drawn  and  accepted,  after  deducting  pay- 
ments made  by  the  commonwealth  and  by 
Peter    Penet,  and  also  so   much  as  was  the 

*See  monographic  note  on  "Appeals." 
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private  debt  of  Peter  Penet,  admitted  to  be 
just  credits  by  said  Pauly. 

Under  this  decree,  the  auditor  discharged 
all  the  said  Pauly's  claim,  except  11,897 
livres,  3  sous  and  8  deniers,  for  which 
sum  Pauly  had  not  produced  the  bills,  nor 
does  it  appear  that  said  last  mentioned  sum 
has  ever  been  paid  by  him :  nor  indeed  does 
it  satisfactorily  appear  that  such  bills  ever 
existed. 

The  auditor  having  refused  to  pay  this 
sum  without  the  said  Pauly  would  produce 
the  bills,  or  exhibit  some  evidence  of  his 
having  paid  them,  he  appealed  to  the  chan- 
cellor. 

In  his  petition,  he  states  that  he  had  re- 
covered by  a  decree  of  the  court  of  chancery, 
afiSrmed  by  that  of  the  appeals,  a  consider- 
able sum  of  money — ^that  part  thereof  was 
suspended  in  payment  as  the  decree  speci- 
fies, until  certain  bills  of  exchange  should 
be  produced — that  events  in  France  have 
made  it  impossible  to  produce  them — that 
the  auditor  refuses  to  allow  them,  and 
therefore  he  appeals  from  his  decision. 

In  this  appeal  are  filed,  on  behalf  of  Mr. 
Pauly,  the  following  depositions: 

That  of  Peter  Penet,  who  states  that 
some  time  after  the  execution  of  Robes- 
pierre was  known  in  this  country,  an  ex- 
noble,  Le  Baron  de  Beauvois,  received  a 
letter  from  France,  enclosing  a  list  of  per- 
sons executed  under  Robespierre,  amounting 
to  eighty  in  number:  Amongst  these  was 
Mr.  Paul3%  ingenieur  at  Versailles,  sup- 
posed to  be  the  brother  of  I4.  A.  Pauly ; 
that  when  Mr.  De  Beauvois  returned  to 
France,  L.  A.  Pauly  requested  him  to  en- 
quire after  his  brother,  and  about  six 
months  afterwards,  Mr.  De  Beauvois  wrote 
to  the  deponent,  and  informed  him 
333  he  had  *^enquired  for  Mr.  Pauly,  but 
in  vain ;  that  there  was  no  doubt  he 
had  fallen  a  victim  of  the  times,  which  ac- 
count was  confirmed  by  a  letter  the  depon- 
ent received  from  doctor  John  Rouelle,  who 
was  in  France. 

The  deposition  of  Francis  Gorlier,  states 
that  in  1782,  he  was  acquainted  with  L.  A. 
Pauly,  who  kept  a  considerable  hardware 
store  in  Paris,  and  had  the  character  of  a 
punctual  merchant.  That  in  1783,  he  un- 
derstood Mr.  Pauly  had  quitted  business  in 
consequence  of  having  accepted  bills  drawn 
by  the  agent  of  Virginia,  to  which  place 
he  had  gone  to  get  reimbursed;  that  he 
never  heard  that  Mr.  Pauly  was  bankrupt, 
and  being  himself  in  the  mercantile  line  he 
should  have  heard  of  it,  if  this  had  been 
the  fact. 

The  deposition  of  Charles  Ive  Pauly 
(which  was  never  offered  in  evidence  until 
October  1801,  after  a  decree  and  an  appeal 
therefrom)  was  at  that  time  rejected  as  in- 
admissible. 

On  the  6th  of  June,  1801,  the  chancellor 
decreed  that  the  auditor  should  issue  war- 
rants on  the  treasuiy  for  the  payment  to 
Mr.  Pauly  of  11,897  livres,  3  sous  and  8 
deniers,  with  interest,  upon  the  appellant's 
giving  sufficient  security  to  indemnify  the 
commonwealth  against  holders  of  said  bills, 
and  claimants  under  them. 

From  which  decree  an  appeal  was  prayed 
on  behalf  of  the  commonwealth. 

Nicholas,  attorney  general.     The  appellee 


was  not  entitled  to  the  sum  decreed  him  by 
the  chancellor ;  for  the  circumstances  of  the 
case  do  not  support  his  claim.  The  single 
question  is,  Whether  Pauly  shall  have  the 
money  without  producing  the  bills,  or 
proving  them  to  have  been  paid?  and, 
surely,  one  or  the  other  ought  to  be  done. 
This  is  the  stronger,  because  it  appears 
that  the  bills  which  had  been  paid  were 
sent  over  to  this  country,  and  have  been 
discharged  by  the  auditor.  The  probability 
is  against  the  payment  of  those  now  in 
question:  for  the  testimony  is,  that  Pauly 
was  reduced  in  his  circumstances  when  he 
left  France,  and  therefore  the  inference  is, 
that   he   had  not  funds  to   pay  them. 

334  *But,    unless    he  actually    paid    the 
bills,    he    cannot,    by     any     rule    of 

justice,  be  entitled  to  recover  the  money  of 
the  state.  If  he  should,  the  holders  of  the 
bills  might  still  claim  payment  of  the  pub- 
lic. But  it  may  be  said,  perhaps,  that  the 
length  of  time  which  has  elapsed  shews 
that  the  holders  have  abandoned  all  recourse 
against  the  state :  that,  however,  will  not 
help  the  appellee.  For  the  abandonment 
ought  to  operate  in  favour  of  the  state,  and 
not  of  the  appellee,  who  cannot  justly  claim 
money  which  he  has  never  paid :  It  is  the 
payment  of  the  bills  only  which  can  give 
him  a  right  to  recover;  and  therefore  if  he 
has  not  paid  them,  he  has  no  sort  of  claim 
to  the  money,  whether  the  holders  of  the 
bills  abandon  them  or  not.  It  is  not  enough 
to  say,  that  the  state  is  sufficiently  secured 
by  the  bond  of  indemnity  required  by  the 
decree;  because  the  obligors  may  become 
insolvent,  and  the  security  fail:  Besides, 
although  the  state  might  be  secured,  that 
cannot  give  the  appellee  a  claim  to  the  ad- 
vance of  money  which  he  has  no  right  to. 
His  own  account  states  that  the  money  is 
to  be  paid  when  the  bills  are  produced: 
which  shews  his  own  impression  to  be  that 
he  ha«i  no  title  before.  The  deposition  of 
Ch.  Pauly  cannot  be  read,  as  it  did  not 
come  in  until  after  the  decree  was  made. 
If  the  appellee  thought  it  material,  he  ought 
to  have  moved  the  court  of  chancery  for  a 
continuance  of  the  cause  until  it  arrived. 
But  if  that  deposition  be  read,  still  it  does 
not  prove  the  payment  of  the  bills ;  for  the 
property  might  have  been  otherwise  appro- 
priated by  those  with  whom  it  was  left. 

Randolph,  contra.  The  reputation  of  the 
appellee  is  fair;  and,  therefore,  no  ground 
of  apprehension  exists  that  he  would  impose 
an  unjust  claim  upon  the  public.  The 
total  failure  of  the  holders  of  the  bills  for 
twenty-two  years,  to  claim  the  money  from 
the  state,  affords  a  clear  presumption  that 
they  have  been  paid ;  and  that  could  only 
have  been  by  Pauly,  who  once  had  pos- 
session of  the  bills ;  and  the  evidence  shews 
that  he  left  funds,  in  France,  to  pay 

335  them.     *Hi8   memorial   says   so,   and 
that   memorial   is  cited,  by  the  other 

side,  against  him :  it  is,  therefore,  evidence 
for  him.  This  property,  thus  left  behind 
him,  was  subject  to  the  holders  of  the  bills; 
and  the  probability  is,  that  they  received 
payment  out  of  it.  The  late  circumstances 
of  France,  and  the  situation  of  Pauly,  put 
it  out  of  his  power  to  produce  better  evi- 
dence at  this  time;  although  the  whole 
complexion  of  the  case  gives   reason  to  be- 
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lieve  that  it  once  existed.  The  public  can 
sustain  no  injury  by  paying  the  bills, 
because  the  decree  directs  that  Pauly  shall 
give  security  to  refund  in  case  the  holders 
of  the  bills  should  hereafter  claim  the 
money  of  the  state.  The  deposition  of  C. 
Pauly,  is  very  important;  and  there  is  no 
doubt  but  it  may  be  read.  For  it  was  duly 
taken  before  the  cause  was  heard,  although 
it  did  not  arrive  until  after  the  decree  was 
pronounced.  It  therefore  falls  within  the 
reason  of  the  case  of  Alexander  v.  Morris, 
in  this  court,  3  Call,  89.  For  there  the 
deposition  came  in  after  the  decree  was 
pronounced,  as  well  as  here. 

Nicholas,  attorney  general.  If  the  court 
thinks  a  bill  of  review  might  be  granted 
on  such  a  deposition,  I  will  consent  to  its 
being  read. 

TUCKER,  Judge,  asked  the  judges,  if 
the  court  should  be  of  opinion  that  the 
chancellor  heard  the  cause  without  full  evi- 
dence, and  should  send  it  back  without 
prejudice,  the  chancellor  might  make  the 
deposition  of  C.  Pauly,  the  ground  of  a 
bill  of  review? 

CARRINGTON,  Judge.  I  think  he 
might. 

TUCKER,  Judge.  Although  it  appears 
that  Pauly  pressed  the  trial  of  the  cause  in 
the  court  of  chancery,  yet  the  situation  of 
this  country  gives  reason  to  think  he  might 
have  hazarded  the  trial  of  his  cause  without 
the  deposition,  under  an  expectation  that  it 
would,  if  necessary,  be  afterwards  received 

by  a  bill  of  review. 
336  *RO  ANE,  Judge.     I  think  that  upon 

the  liberal  principles  which  prevail 
with  regard  to  bills  of  review,  such  a  bill 
would  be  allowed  upon  a  deposition  thus 
situated;  and  therefore  I  am  for  admitting 
it. 

CARRINGTON,  Judge.  There  can  be  no 
doubt  that  a  bill  of  review  would  be  allowed 
upon  a  deposition  situated  like  this. 

LYONS,  President,  concurred,  and  the 
deposition  was  read. 

PER  CUR.    Affirm  the  decree. 


Woodley  and  Wife  and  Others,  v.  Abby  and 

Other  Paupers. 

[May,  1806.] 

Emancipatioii  of  Slaves— Rl^bts  of  Creditors.*— A  man 

indebted,  before  the  act  of  1792,  could  not  emanci- 
pate his  slaves,  to  the  prejudice  of  his  creditors. 

■f^EmandiMtion  of  Slaves— Rights  of  Bxtstliiff  Cred- 
itors.—The  principal  case  Is  cited  in  Wood  v.  Hum- 
phreys. 12  Gratt.  363,  as  authority  for  the  proposition 
that.  Independent  of  leirislative  enactment  eman- 
cipated slaves  are  subject  to  the  debts  of  the  owners, 
contracted  before  the  emancipation  is  made. 

And  as  to  the  point  that  a  voluntary  deed  by  a 
person  indebted  at  the  time  to  any  amount,  is 
fraudulent  and  void,  as  to  such  prior  creditors, 
merely  upon  the  srround  that  he  was  so  indebted, 
see  the  principal  case  cited  in  Hunters  v.  Waite,  8 
Gratt.  64. 

But  see  the  principal  case  cited  on  pasre  46  of 
Hunters  v.  Waite,  supra. 

Same— Seme— Issue  of  Female  Slave.— But  thouffh  a 
slave  emancipated  by  the  owner  is  liable  to  be  taken 
by  execution  to  satisfy  a  debt  contracted  by  the 
owner  before  making  the  emancipation,  yet  if 
the  slave  be  a  female,  and  have  children  after 
the  emancipation,  the  children  who  are  born 
while  the  mother  Is  enjoyinsr  freedom  are  not  liable 
to  be  taken  for  any  such  debt.  Parks  v.  Hewlett,  9 
L.eiirh5II. 

Same— 5ame— Other  Property  First  Liable.— When 
slaves,  however,  are  emancipated  by  will  they 
should  not  be  sold  for  the  payment  of  the  testator's 
debts,  imtil  all  his  other  estate,  liable  thereto,  has 


John  Harrison,  of  Isle  of  Wight  county, 
departed   this   life   in   Aug^uat   of  the  year 

1790.  Hia  wife  Kliza  administered  on  his 
estate  in  due  form  of  law,  sold  it  on  a 
credit   of  twelve   months,  and   in  the  year 

1791,  married  David  Bradley,  of  the  same 
county. 

In  September  1792,  David  Bradley,  by 
deed,  (which  was  duly  recorded  in  the  same 
month,)  emancipated  the  plaintiffs,  who 
were  slaves  in  his  possession  before  his 
marria^^e. 

On  the  first  day  of  May,  1798,  a  subpoena 
was  issued  from  the  high  court  of  chancery, 
by  the  defendants,  distributees  of  John 
Harrison,  against  Bradley  and  hia  wife, 
for  an  account  of  their  administration. 
This  suit,  on  the  division  of  the  high  court 
of  chancery,  was  transferred  to  the 
337  ^Williamsburg  chancery  district  court, 
where  a  decree  was  afterwards  ren- 
dered in  their  favour  for  the  sum  of , 

with  interest  thereon  from . 

On  this  decree,  the  defendants,  represen- 
tatives of  John  Harrison,  brought  their 
action  of  debt  in  the  Suffolk  district  court, 
against  Bradley  and  wife,  suggesting  a  dev- 
astavit; and  obtained  judgment  against 
them,  by  confession,  de  bonis  propriis.  On 
this  judgment,  an  execution  issued,  which 
was  levied  on  the  plaintiffs,  after  they  had 
enjoyed  their  freedom,  under  the  deed  of 
emancipation,  about  twelve  years. 

The  plaintiffs  applied  for  and  obtained 
an  injunction,  which  on  a  hearing,  the 
judge  of  the  Richmond  chancery  district 
court  perpetuated;  and  the  defendants 
appealed  to  the  court  of  appeals,  alleging 
that  the  deed  of  emancipation  was  void 
against  creditors. 

On  the  other  side  the  appellees   insisted, 

Ist.  That,  as  by  the  deed  of  emancipation 
from  David  Bradley,  the  appellees  were 
restored  to  the  enjoyment  of  a  natural 
right;  and,  as  this  deed  was  executed  be- 
fore the  act  of  assembly  in  the  year  1792, 
which    provides    that   slaves    emancipated 

been  applied  to  the  purpose:  and  then  should  be 
sold  only  for  such  period  as  may  be  sufficient  to 
raise  an  adequate  fund  to  meet  the  deficiency. 
Patty  V.  Colin,  1  Hen.  &  M.  510;  Jincey  v.  Wiufleld,  0 
Gratt.  706. 

The  principal  case,  and  Patty  v.  €k)lin,  are  cited 
for  this  proposition  in  Parks  v.  Hewlett,  9  Liei?h  583. 

5ame-5ame— Same.— In  Jincey  v.  Winfleld.  9  OratL 
71S.  it  is  said:  "A  court  of  chancery  has  j urisdiction 
to  adjust  the  riirhts  of  the  creditors  and  of  the 
freed  men.  It  will  enjoin  the  creditor's  execution, 
even  after  it  is  levied  on  the  freed  men.  until  it  can 
ascertain,  by  proper  enquiries,  whether  there  be 
any  other  property  which  should  be  applied  to  their 
exoneration;  and  will  not  utterly  reject  their  claim 
'until  it  is  found  that  no  possibility  exists  of  effect- 
uatiuff  their  emancipation.'  That  such  is  the  law, 
and  such  the  mode  of  its  administration,  will  plainb' 
appear  by  reference  to  the  cases  of  Woodlev  r.  Abl^. 
5  Call  336;  Patty  v.  Colin,  1  Hen.  &  M.  519:  Dunn  v. 
Amey,  l  Leisrh  465;  Elder  v.  Elder.  4  Leiffh  258: 
Nicholas  v.  Burruss,  4  Leiffh  289;  Parks  v.  Hewlett. 
9  Leiffh  511;  Ruddle  v.  Ben,  10  Lelffh  4«7."  The 
principal  case  is  cited  in  Parks  v.  Hewlett.  9  Leicrh 
621 ;  Patty  v.  Colin,  1  Hen.  &  M.  529. 

Same— Act  of  ijSa.— The  principal  case  is  cited  in 
Wood  V.  Humphreys,  12  Oratt  859.  for  the  proposi- 
tion that  the  act  of  1782  was  passed  not  to  invite  and 
encourasre  the  liberation  of  slaves,  but  was  srranted 
as  a  reluctant  concession  to  the  conscientious 
scruples  of  the  owners  of  slaves  who^  by  the  exist- 
insT  laws,  had  no  power  to  free  them  except  for  meri- 
torious services. 

5ame— Assent  of  Executor  to  Bequest.— The  princi- 
pal case  is  cited  in  Nicholas  v.  Burruss,  4  Lelirh  301. 
to  the  point  that,  upon  a  will  emancipating  slaves, 
the  executor's  assent  to  the  bequest  is  necessary  to 
perfect  the  riffht  to  freedom. 
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shall  be  liable  for  the  emancipator's  debts, 
contracted  before  such  emancipation — the 
appellees'  natural  right  oug^ht,  in  a  compe- 
tition between  them  and  David  firadlej's 
actual  creditors,  to  be  preferred  to  the  civil 
right  of  the  creditors. 

2d.  That  in  truth,  however,  the  appellees 
were  not  David  Bradley's  creditors,  in  any 
sense  of  the  term,  when  the  deed  of  eman- 
cipation to  the  plaintiffs  was  executed ;  nor 
could  they  become  such,  until  David  Brad- 
ley had  misapplied  and  wasted  John  Harri- 
son's estate. 

3d.  That  slaves  emancipated  before  the 
act  of  1792,  cannot,  at  any  rate,  be  more 
liable  to  the  emancipator's  creditors,  than 
slaves  emancipated  since  that  time;  and 
that  a  fair  construction  of  the  proviso  of 
the  latter  act,  shews  that  it  extends  to  such 
creditors  only  as  might  reasonably  be  pre- 
sumed to  have  given  the  emancipator 
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negroes  in  his  possession  at  the  time ; 

whereas,  in  this  case,  David  Bradley  has 
become  a  debtor  to  Harrison's  distributees, 
not  on  the  faith  of  his  own  property,  but 
by  an  event,  which,  when  Harrison's  estate 
was  committed  to  his  widow,  was  contin- 
gent,  uncertain,  and  entirely  unsuspected. 

4th.  That  by  a  decision  in  favour  of  the 
appellees,  the  appellants  can  be  no  suf- 
ferers— since  the  law  has  made  effectual 
provision  for  the  safety  of  the  latter,  by 
requiring  bonds  and  security  from  execu- 
tors and  administrators;  whereas  by  a  de- 
cision ,against  the  former,  an  invaluable 
humanright  is  forever  extinguished. 

5th.  That  the  right  of  the  appellees  to 
liberty,  if  originally  defective,  had  be- 
come complete,  by  the  length  of  time  which 
had  elapsed  since  the  date  of  the  deed  of 
emancipation. 

Randolph,  for  the  appellants.  The  plain- 
tiffs were  liable  to  the  execution ;  for  the 
act  of  17^,  Chanc.  Rev.  159,  does  not  ex- 
empt them,  in  terms ;  and  it  would  operate 
as  a  fraud  upon  creditors  if  it  did.  This 
deed,  therefore,  ought  not  to  protect  more 
than  any  other  voluntary  conveyance.  But 
every  voluntary  conveyance  by  a  man  in 
debt  is  void  against  creditors.  A  devastavit 
has  been  judicially  fixed  by  a  competent 
tribunal,  and  the  testator's  property  ought 
to  be  subjected  to  the  payment  of  the  debt. 
The  length  of  time  will  make  no  difference ; 
for  no  law  declares  that  it  shall  be  a  bar, 
and  the  ordinary  act  of  limitations  has  no 
application. 

6.  K.  Taylor,  contra.  The  deed  of  eman- 
cipation is  valid ;  for,  if  the  act  of  assem- 
bly had  declared  the  plaintiffs  free  by  name, 
they  would  have  been  so,  and  the  effect  is 
the  same  under  the  existing  law.  The 
creditors  have  no  lien ;  and  the  act  of  1792 
is  prospective  only.  A  man,  owning  more 
property  than  his  debts  amount  to,  may 
make   a   voluntary  conveyance,  if  he 
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itors.     The  lapse  of  time,  however,  is 

conclusive,  as  Bradley  could  not  have  main- 
tained detinue;  and  therefore  his  creditors, 
who  claim  under  him,  must  be  barred  like- 
wise. 

Cur.  adv.  vult. 

TUCKER,  Judge.  I  shall  consider  this 
case  precisely  in  the  same  light  as  if  David 


Bradley,  on  the  third  day  of  September, 
1792,  had  executed  a  voluntary  deed,  without 
any  valuable  consideration,  or  even  a  good 
one  in  law,  to  support  it,  to  any  third  per- 
son whatsoever;  and  that  the  same  had 
been  recorded,  as  in  the  present  case,  -and 
that  possession  of  the  slaves  had  accom- 
panied this  voluntary  donation.  And, 
after  a  possession  of  twelve  years,  the 
defendants,  without  any  previous  notice  or 
warning  to  the  donee  to  defend  his  right, 
had  levied  their  execution  upon  these 
slaves. 

On  behalf  of  the  defendants,  it  is  al- 
leged, that  a  voluntary  gift  of  these 
slaves,  made  at  the  time  of  the  deed  of 
emancipation,  would  be  void  as  to  them, 
they  being  at  that  time  the  creditors  of 
David  Bradley :  and  even  if  they  were  not 
creditors  at  that  time,  if  he  were  indebted 
to  any  other  person,  it  would  run  on  so  as 
to  take  in  all  subsequent  creditors.  To 
which    there   may    be    two  answers  given. 

1.  That  the  only  evidence  that  David 
Bradley  was,  or  could  be  made  liable  as  a 
debtor  to  these  defendants,  is  the  judgment 
of  the  Suffolk  district  court,  entered  by 
confession,  and  therefore  must  be  taken  to 
have  been  by  the  mutual  assent  and  agree- 
ment of  the  parties  to  it.  That  judgment 
is  for  three  distinct  sums,  viz.  for  ;£416.  5. 
with  interest  from  the  1st  of  March,  1791 ; 
for  >f83.  17.  6.  with  interest  from  the  ISth 
of  May,  1798;  and  for  ;f46.  4.  with  interest 
from  November  1797.  The  first  of  these 
sums,  therefore,  must  be  presumed  to  be 
the  amount  of  a  debt  liquidated  on  the  1st 
of  March,  1791,  and  fixes  the  devastavit,  to 
that  amount,  to  that  period.  Consequently, 
being  two  months  antecedent  to  the  mar- 
riage of  David  Bradley,  with  the  executrix. 
If  the  marriage  had  not  taken  effect,  or  if 
David  Bradley  had  not  survived  his 
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her,  he  could  never  have  been  made 
liable  for  this  debt.  And,  although  he  was 
certainly  liable  to  be  burthened  with  it  inas- 
much as  he  might  also  escape  from  that 
burthen  by  an  event  equally  possible,  I  do 
not  consider  him  as  the  debtor  of  the  de- 
fendants Woodley  and  wife,  until  the  con- 
fession of  judgment  in  the  Suffolk  district 
court  on  the  24th  of  May,  1804 :  which  being 
many  years  subsequent  to  the  deed,  can 
have  no  operation  upon  it.  And,  for  the 
same  reason,  the  other  debts  entered  by 
confession,  and  appearing  to  be  many  years 
posterior  to  the  deed,  can  have  no  operation 
upon  it. 

The  circumstances  of  this  case  appear  to 
me  to  be  very  distinguishable  from  those  of 
the  Bast  India  Company  against  Clausel, 
cited  3  Bac.  Ab.  315 ;  2  Eq.  Cas.  Ab.  52, 
481,  where  Clausel  agreed  with  the  company 
to  go  as  president  to  Bengal,  and  entered 
into  a  bond  of  ;f 2000  penalty  for  perform- 
ance of  articles ;  but  before  he  set  out,  made 
a  settlement  of  his  estate;  and,  among 
other  things,  a  portion  for  his  daughter, 
who  afterwards  married  one,  who  was  ad- 
vised by  his  counsel  that  the  portion  was 
sufficiently  secured:  and,  Clausel  having 
embezzled  the  goods  and  stock  of  the  com- 
pany, the  question  was,  whether  this  set- 
tlement was  voluntary  and  fraudulent  as  to 
them?    and  it  was  holden  to  be   a   prudent 
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and  honest  provision  without  any  colour  of 
fraud:  and,  although,  in  its  creation,  it 
was  voluntary,  yet  being  the  motive  and 
inducement  to  the  marriage,  it  is  made 
valuable.  But  had  it  been  decided  other- 
wise, it  must  be  remembered,  that  the 
fraud  of  Clausel,  in  embezzling  the  com- 
pany's goods,  had  relation  to  his  own  con- 
tract, and  express  undertaking;  that,  after 
he  had  been  guilty  of  it,  he  could,  by  no 
possibility,  be  discharged  from  the  penalty 
attached  to  it;  nor  could  his  executors  or 
administrators,  nor  even  his  heirs,  if 
bound  by  the  obligation.  But  here,  Pavid 
Bradley,  was  no  party  to  the  first  devasta- 
vit; and  if  he  had  survived  his  wife 
without  a  judgment  against  him  in  her  life- 
time, he  never  could  have  been  made  liable 
for  it  afterwards,  except  as  her  adminis- 
trator, if  he  had  taken  administration  upon 
her  estate. 

341  *2.  Were  it  true,  that  a  man,  worth 
;flO,000,    being    indebted     ;flOO,     or 

;£'1000,  would  be  guilty  of  actual  fraud  upon 
his  creditors,  by  giving  away  a  negro  of 
'the  value  of  ;f  100,  which  fraud  should  attach 
itself  to  that  gift  twelve  years  afterwards, 
in  case  he  should  at  that  time  have  wasted 
the  residue  of  his  estate;  yet  there  is 
an  express  authority  in  1  Atk.  93,  94,  that 
under  the  statute  of  the  I3th  of  Elizabeth, 
from  which  our  statute  of  frauds  and  per- 
juries is,  in  part,  taken,  it  is  necessary  to 
prove  that  the  party  making  the  deed,  was 
indebted  at  the  time ;  or  immediately  after 
the  execution  of  the  deed ;  which  proof  is 
not  offered  in  the  present  case,  nor  is  the 
fact  suggested.     5  Ves.  jr.,  387. 

3.  But  it  appears  to  me,  that  under  the 
true  construction  of  our  several  acts  of  as- 
sembly, 1757,  ch.  3 ;  1758,  ch.  1 ;  1787,  ch. 
22,  wherever  the  possession  has  been  de- 
livered, and  the  donees  have  remained  in 
possession ;  or  when  the  deed  has  been  duly 
proved  and  recorded,  fraud  shall  never  be 
presumed,  but  must  be  absolutely  charged 
and  proved,  in  order  to  set  aside  such  a 
gift,  either  in  favour  of  creditors,  or  pur- 
chasers. 

4.  That  in  every  such  case  as  that  last 
mentioned,  five  years  undisturbed  posses- 
sion in  the  donee,  may  be  pleaded  in  bar 
of  any  claim,  either  in  law  or  equity,  un- 
less the  plaintiff's  claim  be  saved  under 
some  of  the  exceptions  in  the  act  of  limita- 
tions. 

5.  That,  even  within  the  five  years,  due 
solemnities  being  observed,  and  possession 
given  under  a  voluntary  deed,  the  donee 
cannot  be  divested  of  his  property  in  the 
slave  by  any  judgment  or  decree,  in  any 
suit  in  which  he  is  not  a  party.  The  case 
of  Burnley  v.  Lambert,  1  Wash.  308,  in 
which  it  was  decided,  in  this  court,  that 
after  the  assent  of  an  executor  tp  a  legacy 
of  a  slave,  the  slave  is  not  liable  to  be 
taken  in  execution  upon  a  judgment  against 
the  executor,  as  executor,  is,  I  apprehend, 
a  stronger  case,  than  that  which  I  have 
supposed. 

But  it  will  be  objected,  that  slaves  eman- 
cipated,  are,  by  express  provision  in    our 
law,  liable  to   be  taken   in  execution, 
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pator, contracted  before   the   deed   or 

will  emancipating  them  shall  take  effect. 


To  which  I  answer,  so  are  the  slaves  of 
every  person  dying  indebted,  while  they 
remain  in  the  hands  of  the  executor ;  but, 
if  he  assents  to  the  legacy  of  a  slave,  the 
slave  is  no  longer  liable,  as  I  have  just 
shewn. 

Reasoning,  by  analogy,  in  all  these  cases, 
I  think  that  an  emancipated  slave  ought 
not  to  be  put  in  a  worse  situation  that  the 
voluntary  donee,  or  legatee,  of  a  slave, 
who  has  obtained  possession  by  the  act  and 
consent  of  the  donor,  or  by  the  assent  of 
the  executor:  The  assent  of  the  ezecntor 
being  equally  necessary  where  the  slave  is 
emancipated  by  will,  as  where  he  is  be- 
queathed to  another. 

The  existence  of  this  very  suit  corrobo- 
rates the  opinion  I  have  conceived,  that  a 
person  de  facto  free,  either  by  birth,  as  in 
the  case  of  the  children,  or  by  actual  eman- 
cipation in  due  form  of  law,  as  in  the  case 
of  our  parents,  cannot  be  taken  in  execu- 
tion to  satisfy  any  judgment,  or  decree  in 
any  suit  to  which  he  is  not  a  party.  And 
this  opinion,  I  conceive,  accords  with  the 
act  of  1794,  ch.  15. 

I  am  therefore  of  opinion  that  the  decree 
be  affirmed. 

ROANE,  Judge.  In  considering  this 
case,  I  cannot,  for  a  moment,  forget,  (what- 
ever my  sentiments  may  be  on  the  abstract 
questions  discussed  before  us,)  that  slaves 
are  a  species  of  property  recognized  and 
guaranteed  by  our  laws.  The  most  that 
this  court  can  do,  in  the  case,  is,  to  ex- 
tend to  the  appellees  all  the  consideration 
and  favour  which  is  compatible  with  the 
rights  of  property. 

Considering  slaves  as  a  species  of  per- 
sonal property,  we  are  remitted  to  the 
doctrines  of  the  common  law,  and  the  con- 
structions of  the  statutes  against  fraudulent 
conveyances,  for  the  just  decision  of  the 
case  before  us.  We  have,  besides,  one  or 
two  acts  of  assembly  on  the  subject  of 
emancipation,  which  it  will  be  necessary 
first  to  consider. 

At  the  time  of  the  passage  of  the  act  of 
1782,  ch.  21,  the  owners  of  slaves,  although 
entirely  free  from  debt,  were  not 
343  ^permitted  to  emancipate  them,  ex- 
cept in  a  particular  mode,  and  for 
meritorious  services.  It  was  deemed  even 
as  between  master  and  servant,  and  in 
relation  to  the  safety  and  policy  of  the 
state,  improper  that  this  should  be  done. 
A  degree  of  liberality,  however,  began  to 
manifest  itself  at  this  epoch,  in  favour  of 
human  rights,  and  the  former  policy  of  the 
country  was  relaxed,  and  departed  from. 
An  application  was  made  to  the  legisla- 
ture, as  appears  by  the  preamble  to  the  act 
of  1782,  ^^that  those  persons  who  were  dis- 
posed to  emancipate  their  slaves  might  be 
empowered  to  do  so:*'  •  And  this  was  judged 
' 'expedient  under  certain  restrictions." 
The  act  goes  on  to  authorize  *'any  person 
to  emancipate  and  set  free  his  or  her  slaves, 
who  shall  thereupon  be  fully  and  en- 
tirely discharged,  &c.  and  enjoy  as  full 
freedom  as  if  they  had  been  particularly 
named  in  the  act." 

The  mischief  complained  of  was,  that 
conscientious  persons  were  not  permitted, 
even  as  between  master  and  servant,  to 
emancipate   their  slaves,  and  the  act  is  to 
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be  taken  as  only  commensurate  with  this 
evil.  This  boon  requested  of  the  legislature 
was  to  change  her  policy,  but  not  to  in- 
fringe rights  existing  in  and  over  this 
species  of  property  in  favour  of  just  and 
bona  fide  creditors.  Bven  carried  to  the 
extent  I  contend  for,  that  boon  was  not 
easily  and  readily  obtained;  but  it  is  cer- 
tain, that  the  extension  of  the  request  to 
the  point  now  in  question,  would  have  en- 
dangered and  rendered  abortive  the  request 
altogether.  On  general  principles,  the  req- 
uisitions of  parties,  and  the  acts  of  legis- 
latures, shall  be  so  construed  as  to  respect 
justice  and  vested  rights;  and,  in  the  case 
before  us,  the  words  and  language  of  the 
proviso  of  the  act,  are  supposed  to  favour 
that  idea.  We  are,  therefore,  saved  the 
necessity,  in  this  instance,  of  enquiring 
how  far  the  legislature  has  power  to  affect 
the  one,  or  the  other.  It  is  further  to  be 
remarked,  that  the  system  of  our  laws  in 
relation  to  fraudulent  conveyances  is  a 
general  one,  and  founded  on  principles  of 
justice  and  fair  dealing.  We  shall  not, 
therefore,  impute,  without  necessity,  to  a 
particular  and  equivocal  act,  a  de- 
344  parture  from  the  spirit  *of  that  sys- 
tem. The  truth  is,  that  the  rights  of 
creditors,  or  persons  other  than  those  man- 
umitting, and  those  claiming  under  them, 
neither  were,  nor  ought  to  have  been  in 
the  contemplation  of  the  legislature  who 
passed  that  act. 

If  this  be  the  true  construction  of  the 
act,  no  argument  can  be  drawn  from 
the  omission  in  it  to  insert  a  clause  saving 
the  rights  of  other  persons,  nor  from  such 
insertion  in  the  act  of  1792.  In  the  first 
law,  such  clause  was  superfiuous  and  un- 
necessary, and  in  the  latter,  thrown  in, 
perhaps,  through  abundant  caution.  We 
have  certain  great  principles  to  guide  us, 
which  make  that  omission  or  insertion 
wholly  immaterial. 

So  much  for  the  saving  in  the  act  of  1792: 
Now  a  word  or  two  upon  the  proviso. 

The  act  of  1792,  after  re-enacting  the 
provision  from  the  act  of  1782,  adds  a  pro- 
viso, declaring  the  liability  of  emancipated 
slaves  to  be  taken  in  execution  for  any 
debt  contracted  by  the  person  emancipat- 
ing, before  such  emancipation.  This  pro- 
vision, like  the  saving  before  mentioned, 
was  superfluous,  if  my  construction  be 
right;  but  we  are  remitted  by  it  to  the 
general  doctrine  before  mentioned,  to  as- 
certain what  is  such  a  debt  to  which  the 
slaves  so  emancipated  are  liable. 

Debts  are  of  several  kinds,  and  they  have 
ail,  perhaps,  passed  in  review  in  consider- 
ing this  subject  of  fraudulent  conveyances. 

In  the  case  of  Lewknerv.  Freeman,  1  Eq. 
Cas.  Abr.  149,  it  seemed  held,  that  debts 
founded  in  maleficio  (as  arising  from  crim- 
inal conversation,  &c. )  would  take  place  of 
mere  voluntary  conveyances,  though  not  of 
real  creditors;  and  this,  although,  in  that 
case,  the  action  was  still  pending  which 
was  to  ascertain  whether  a  debt  of  that  kind 
actually  existed  or  not.  No  jury  had  de- 
creed damages  at  the  time  of  the  conveyance 
in  that  case;  no  debt  had  been  actually  as- 
certained. 

The  case  of  debts  arising  from  breach  of 
contract     (especially     if     secured     by     a 


bond   to  ensure   performance)    would 
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than  one  of  the  description  just  men- 
tioned. There  is  one  character,  however, 
common  to  the  two;  and  that  is,  that  the 
verdict  of  the  jury  and  the  judgment  of 
the  court  do  not  so  much  give  a  new  right, 
as  ascertain  an  old  one :  They  do  not  give, 
but  define  the  right.     2  Black.  Com.  438. 

According  to  this  idea,  it  is  enough  to 
avoid  the  effect  of  a  voluntary  conveyance, 
if  the  injury  or  foundation  of  the  right 
precedes  such  conveyance.  It  is  enough 
that  the  party  making  the  conveyance  is- 
indebted,  although  the  precise  extent  of 
that  debt  is  not  already  fixed  and  ascer- 
tained. On  this  ground  only,  are  we  to 
understand  the  decision  in  the  aforemen- 
tioned case  of  Lewkner  v.  Freeman ;  and 
another  now  to  be  mentioned,  which  has  a 
more  particular  analogy  to  the  case  before 
us. 

In  the  case  of  the  East  India  Company  v. 
Stavely,  Prec.  Ch.  377,  A*  being  appointed 
governour  to  Bengal,  entered  into  articles 
and  a  bond  for  the  faithful  performance  of 
his  duty.  A  few  days  after,  he  made  a 
voluntary  conveyance  in  favour  of  his 
daughter.  A.  having  afterwards  embezzled 
property  to  a  great  amount,  it  became  a 
question  .between  the  husband  of  the 
daughter  and  the  East  India  Company, 
whether  that  conveyance  should  not  yield 
to  their  claim  for  damages.  It  was  decided 
in  favour  of  the  husband,  but  only  on  this 
ground,  that  it  was  a  prudent  and  honest 
provision  for  the  daughter;  and  that  it 
induced  the  husband  to  marry  her,  and 
thereby,  as  it  were,  lost  its  character  of  a 
voluntary  conveyance ;  and  that  he  had  laid 
out  a  sum  of  money,  for  the  burial  of  the 
daughter,  his  wife.  On  these  grounds  only 
was  that  conveyance,  so  fortified  by  subse- 
quent circumstances,  adjudged  to  prevail: 
No  objection  whatever  was  taken,  on  the 
ground  that  the  subsequent  embezzlement 
by  the  father  (or  if  you  mu^t  have  it  so) 
the  debt  did  not  exist  till  after  the  convey- 
ance in  question. 

These  cases  go  to  prove,    that,    although 

the  particular   act  of  devastation    in   this 

case  might  not  have  taken  place,  until  after 

the  emancipation,  yet    that  the    wife 
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bond  in  the  case  just  stated)  to  ad- 
minister the  estate  according  to  law,  that 
bond,  the  foundation  of  the  right,  would 
hold  the  property  liable  in  the  event  which 
has  happened ;  an  event  which  has  rela- 
tion to  the  date  of  the  bond,  and*has  called 
it  into  action :  And,  as  the  husband  has 
succeeded  to  his  wife's  liability,  and  be- 
come as  it  were  an  obligor  in  her  stead,  it 
is  also  immaterial,  whether  the  wasting  of 
the  estate  (the  ground  of  the  judgment  in 
the  Suffolk  district  court)  was  in  her  time, 
or  in  his.  The  case  put  by  the  judge  who 
preceded  me,  shewing  that  the  husband 
might,  in  event,  be  absolved  from  his  lia- 
bility, don't  vary  this  case,  because,  here, 
both  the  foundation  and  completion  of  the 
plaintiff's  right  took  place  during  his  life, 
which  is,  even  yet,  continuing. 

The  truth  is,  that,  in  case  of  voluntary 
conveyances,  the  only  enquiry  is,  Whether 
the  party  were  indebted  or  not  at  the  time? 
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And,  with  respect  to  the  nature  of  the 
debt,  the  foregoing^  cases  will  give  us  some 
light,  and  fully  comprehend  the  case  be- 
fore us. 

We  are  now  in  a  court  of  equity,  but  the 
same  construction  must  be  made  on  the 
statute  of  frauds  as  in  a  court  of  law. 
This  is  held  in  the  case  of  Russel  v.  Ham- 
mond, 1  Atk.  15;  and  it  is  there  further 
said,  that  although  a  settlement  being 
voluntary,  is  not  for  that  reason  fraud- 
ulent, but  is  only  evidence  of  fraud,  yet  by 
lord  Hardwicke,  I  have  hardly  known  an 
instance,  where  the  person  was  indebted 
at  the  time,  that  the  conveyance  was  not 
deemed  fraudulent. 

My  opinion  therefore  is,  that  this  volun- 
tary conveyance,  or  emancipation  (for  I 
hold  that  they  stand  on  the  same  bottom) 
must  yield  to  the  claim  of  the  appellants: 
But  I  am  not  entirely  satisfied  under  the  con- 
flicting testimony  which  exists  in  the  cause, 
whether  D.  B.  was  sole  owner  of  the  slaves 
in  question,  or  only  one  fifth  owner.  On 
the  ground  on  which  the  chancellor  pro- 
ceeded, this  enquiry  was  unnecessary ;  but, 
according  to  my  opinion,  it  is  now  neces- 
sary to  be  settled,  by  an  issue  or  otherwise. 
If  also  D.  Bradley  had  any  other  prop- 
347  erty,  or  any  other  emancipated  *slaves, 
such  property  and  such  slaves  should 
be  applied  in  exoneration  and  aid  of  the 
appellees  by  such  rule  and  proportions  as 
are  equitable  and  just. 

My  viewing  this  case  by  analogy  to  the 
ordinary  case  of  voluntary  and  fraudulent 
conveyances,  affords  a  ready  answer  to  the 
objections  arising  from  length  of  time; 
which,  in  cases  of  that  sort,  is  never  per- 
mitted to  avail  on  account  of  the  fraud  in- 
herent in  the  transaction. 

As  to  parties,  it  is  presumed  that  all  nec- 
essary parties  were  convented  in  the  two 
suits  in  the  court  of  chancery,  and  the 
Suffolk  district  court ;  bur,  keeping  up  the 
analogy  aforesaid,  it  would  be  necessary, 
before  a  conveyance  is  set  aside,  as  volun- 
tary and  fraudulent,  that  the  grantee  should 
be  made  a  party ;  and,  in  general  cases,  a 
party  defendant.  An  obstacle  arises  in  this 
case,  however,  to  the  appellees  being  made 
defendants  from  their  incapacity  to  bear 
evidence  under  our  laws  affecting  the  in- 
terest of  the  appellants ;  and,  as  their  oath 
could  not  be  received,  they  stand  in  as  good 
a  situation  in  this  suit  in  which  they  are 
plaintiffs,  as  in  any  other.  In  this  suit 
they  might  not  only  take  the  ground  which 
the3'  have  taken,  but  any  other  ground 
tending  to  their  advantage.  Such  for  ex- 
ample as  that  there  was  a  collusion  between 
the  other  parties  to  their  prejudice,  or  that 
there  was  other  property  of  D.  B.  or  other 
persons,  who  should  contribute  to  their 
relief.  These  grounds  they  have  not  stated, 
and  we  cannot  make  their  case  better  than 
they  have  done :  But  as  this  case  is,  per- 
haps, new,  and  involves  human  liberty,  I 
should  still  incline  to  keep  the  case  open, 
as  to  these  subjects,  if  they  desire  it,  in 
the  court  of  chancery.  The  judge  of  that 
court,  sanguine  on  the  ground  which  he 
took,  did  not,  perhaps,  sufficiently  attend 
to  these  matters. 

My  opinion  therefore  is,  that   the  decree 
is  erroneous,  an  d  should   be  reversed,  and 


the  cause  remitted  to  the  court  of  chancery, 
to  be  proceeded  in  according  to  the  princi- 
ples of  the  decree,  which  has  been    agreed 
on  in  conference. 

348  ^FLEMING,     Judge.       It   is   clear 
that  the  rights  of  creditors,  as  well  as 

of  other  persons,  were  intended  to  be  saved 
by  the  proviso  in  the  act  of  1782,  authoriz- 
ing the  manumission  of  slaves.  Any  other 
construction  would  operate  injustice  to  those 
who  had  trusted  the  owner  upon  the  faith 
of  that  property ;  and  ought  not  to  be  made, 
if  the  words  were  even  doubtful :  But  they 
are  not ;  for  the  act  expressly  saves  to  all 
persons  other  than  the  owner  and  those 
claiming  under  him,  all  such  right  and  title 
as  they  or  any  of  them  could  or  might  claim 
if  this  act  had  never  been  made.  And  if 
the  act  had  never  been  made,  it  is  perfectly 
clear,  that  the  owner  could  not  have  made 
a  voluntary  gift  of  his  slaves  to  the  prej- 
udice of  his  creditors. 

The  executrix  of  Harrison  sold  the  per- 
sonal estate,  and  soon  after  married  Brad- 
ley; who  thereby  became  liable  for  the 
devastavit;  whether  it  was  committed  be- 
fore or  after  his  intermarriage,  as  both  of 
them  are  living.  The  claims  of  the  appel- 
lants were  therefore  due  from  him;  and  he 
could  not  disappoint  them  by  a  voluntary 
manumission  of  his  slaves. 

The  administration  bond  makes  no  differ- 
ence ;  for  there  is  no  reason  why  the  bur- 
then should  be  shifted  from  the  slaves, 
and  thrown  upon  the  innocent  securities. 

The  act  of  limitations  has  nothing  to  do 
with  the  question.  For  the  emancipation 
of  the  slaves  was  a  fraud  upon  the  cred- 
itors ;  and  the  appellees  cannot  derive  any 
benefit  from  it  as  against  them. 

But  I  am  not  satisfied  that  all  the  appel- 
lees belonged  to  Bradley  at  the  time  of  ex- 
ecuting the  deeds  of  manumission;  and, 
therefore,  not  only  ought  that  fact  to  be 
enquired  into,  but  also  whether  he  has  not 
other  property  belonging  to  himself,  or  to 
the  testator,  sufficient  to  satisfy  the  de- 
mands of  the  appellants;  for,  if  so,  the 
same  ought  to  be  previously  applied  to- 
wards the  exoneration  of  the  appellants. 

CARRINGTON,    Judge.      The   appellees 

were  emancipated,   under  the   act    of  1782, 

prior  to  the  passage  of  that    of  1792; 

349  *and  the   question    is.    Whether  they 
can  now  be   reclaimed,   and   sold    by 

virtue  of  the  execution? 

The  saving  in  the  act  of  1782  only  ex- 
tended to  vested  rights  in  the  property  it- 
self;  and  not  to  a  case  like  this,  where  no 
specific  right  in  the  slaves  had  been  ac- 
quired. If  the  latter  had  been  intended 
by  the  legislature,  it  would  have  been  ex- 
pressed ;  but  not  only  is  that  not  done,  but 
the  very  idea  is  repudiated  by  the  act  of 
1792,  providing  for  it,  as  an    omitted  case. 

At  the  time  of  the  manumission,  no  mal- 
administration had  been  established;  nor 
was  any  fixed  until  many  years  afterwards. 
And  it  does  not  appear,  that  there  was  not 
other  estate  sufficient  to  satisfy  the  claims 
of  the  appellants,  if  they  had  pursued  them 
in  time.  They,  however,  thought  proper 
to  sleep  upon  their  rights;  and  having 
suffered  the  testator's  assets  to  be  wasted, 
and  Bradley's  affairs  to  moulder  away,  they 
come,  with  a  very   ill  grace,    to   challenge 
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the  emancipation  at  the  distance  of  twelve 
years  after  it  was  made :  A  period  which 
greatly  exceeds  the  time  allowed  by  the 
statute  of  limitations  for  the  pursuit  of 
personal  rights.  This  delay  was  unreason- 
able, and  ought  not  to  be  countenanced  in 
a  court  of  equity,  where  negligence  is  never 
favoured ;  and  much  less  in  a  case  of  this 
description.  I  am  therefore  for  affirming 
the  decree. 

LYONS,  President,  concurred,  with 
ROANE  and  FLEMING,  that  the  decree 
should  be  reversed ;  and  the  following  de- 
cree entered  in  the  room  of  it: 

'*The  court  is  of  opinion,  that  the  appel- 
lees in  this  cause  were  liable  to  satisfy  the 
execution  of  the  appellants  in  the  proceed- 
ings mentioned,  in  so  far  as  the  interest  of 
David  Bradley  in  and  to  them  respectively 
extended  at  the  time  of  executing  the  deed 
of  emancipation  in  their  favour;  but  it 
being  uncertain  what  that  interest  really 
was,  whether  the  whole  or  a  fifth  part,  or 
any  proportion  of  them,  an  enquiry  relative 
thereto  should  be  directed  by  the  said  court 
of  chancery,     the    result    of    which 

350  should  determine  the   extent  of    *the 
liability  of  the  appellees  to  satisfy  the 

execution  aforesaid.  And  this  court  is 
further  of  opinion,  that  although  the  bill 
of  the  appellees  in  question  has  not  sug- 
gested any  fraud  or  collusion  in  the  other 
parties  to  their  prejudice,  or  that  there  was 
any  other  property  of  the  said  David 
Bradley,  or  any  other  persons,  which  could 
contribute  to  their  exoneration  and  relief, 
yet,  in  this  new  case,  they  should  not 
thereby  be  precluded  from  now  instituting 
such  enquiries  in  the  said  court  of  chancery, 
if  they  think  proper;  and  that  the  decree 
aforesaid  is  erroneous :  Therefore  it  is  de- 
creed and  ordered,  that  the  same  be  reversed 
and  annulled:  And  the  cause  is  remanded 
to  the  said  court  of  chancery  with  directions 
for  that  court  to  institute  the  first  men- 
tioned enquiry  by  d.n  issue  or  otherwise ; 
and  permit  the  last  mentioned  enquiries  also 
to  be  instituted,  if  desired  by  the  appellees, 
or  their  counsel :  and  on  the  result  of  all  or 
any  of  the  said  enquiries  being  reported  to 
the  court,  that  that  court  will  so  modify 
its  proceedings,  as,  keeping  in  view  the 
just  rights  of  the  appellants  aforesaid,  will 
reserve  to  the  appellees  as  much  as  possible 
of  the  liberty  intended  to  be  grante<f  to 
them  by  the  deed  of  emancipation  afore- 
said, taking  care  to  subject  the  property,  if 
any,  of  the  said  David  Bradley,  or  of  John 
Harrison,  deceased,  in  the  first  instance ; 
and  to  equalize  the  servitude  of  the  appel- 
lees as  much  as  possible,  if  such  a  proceed- 
ing is  found  to  be  indispensable." 

351  *Dandridge  &  al.  v.   Dorrington  and 

Wife. 

[April,  1805.] 
Will— Construction— Marriage  of  Widow*— Case  at  Bar. 

—The  testator  devised  to  bis  wife,  whom  he  ap- 
poiDted  one  of  his  executors,  the  profits  of  all  his 
estate,  (except  such  monies  as  misrht  be  due  to 
him,  and  one  half  of  the  interest  accruinsr 
thereon.)  with  power  to  sell  all  his  estate:  But  in 
case  she  married,  he  left  her  "the  part  of  profits 
aforesaid,  or  of  the  interest  aforesaid,  arisinsr 
from  the  sales,  as  the  law  mierht  allow  her,"  with 
such  of  his  furniture  as  she  misrht  think  proper  to 

*The  principal  case  is  cited  in  Blunt  v.  Oee,  6  Call 
SOI. 


take,  his  carriaRe  and  horses,  and  all  his  ready 
money  on  hand.  The  wife  married  without  hav- 
inff  renounced  the  will:  She  was  thereupon  enti- 
tled only  to  a  third  of  the  profits  of  the  lands  and 
slaves  durinsr  her  life,  to  the  cash  on  hand  at  the 
testator's  death,  and  a  third  of  the  furniture. 

William  Dandridge,  esq.,  late  of  Henrico, 
being  possessed  of  a  considerable  personal 
and  real  estate,  and  having  a  wife  and 
several  children,  on  the  1st  September,  1802, 
made  his  last  will,  which  contains  the  fol- 
lowing bequests:  *'And  first  I  do,  in  con- 
sideration and  grateful  aclcnowledgment  of 
the  affection  I  bear  to  my  beloved  wife;  of 
the  great  attention  and  constant  aid  she 
has  always  afforded  to  me  in  all  my  sick- 
nesses and  distresses,  together  with  the  por- 
tion I  received  by  her,  leave  her  the  full 
and  free  use  and  disposal  of  the  profits  of 
all  my  estate  both  real  and  personal,  (ex- 
cept such  monies  as  may  be  due  to  me,  and 
of  which  I  leave  to  her  one  half  of  the  in- 
terest accruing  thereon)  during  her  natural 
life  or  widowhood ;  secondly,  for  the  same 
good  consideration.  I  leave  her  invested 
with  full  power  and  lawful  authority,  to 
dispose  of  all  my  estate,  both  real  and  per- 
sonal of  every  kind,  in  such  manner  as  she 
may  think  proper,  so  that  the  best  price 
that  can  be  got  may  be  had  for  it  on  short 
or  long  credit,  and  so  that  the  principal 
and  interest  accruing  thereon,  to  be  regu- 
larly and  annually  or  quarterly  paid,  be 
duly  secured  by  both  real  and  personal  se- 
curity; but  in  case  my  said  dear  and  well 
beloved  wife  should  matry  again,  I  then 
only  leave  her  the  part  of  the  profits  afore- 
said, or  of  the  interest  aforesaid  arising 
from  the  sales,  as  the  law  may  allow  her. 
I  Vlo  also  give  her  all  such  of  my  furni- 
ture as  she  may  think  proper  to  take,  the 
carriage  and  horses  and  all  my  ready 
352  money  on  hand.  The  other  *half  of 
my  monies  due  at  the  time  of  my 
decease,  I  give  to  be  equally  divided  among 
all  my  children,  together  with  all  the  rest 
and  residue  of  my  estate,  which  may  re- 
main after  the  purposes  of  this  my  will  is 
answered;  I  also,  in  case  my  said  dear  wife 
should  not  sell  or  dispose  of  my  said  estate 
during  her  life  or  widowhood,  according  to 
the  power  above  given  to  her,  do  hereby 
fully  invest  and  authorize  my  good  friends 
and  executors  hereafter  named,  to  dispose 
of  it  in  like  manner  for  the  equal  benefit 
of  all  my  dear  children.**  The  wife,  and 
William  Langburn,  and  John  Basset t,  were 
appointed  executors.  The  testator  died  in 
February  1803,  and  the  widow  alone  proved 
the  will  as  executrix. 

*  There  being  a  sum  of  money  in  the  house 
when  the  testator  died,  she  employed  it  in 
building  a  house  on  a  lot  belonging  to  the 
estate  in  Richmond. 

The  widow  having  intermarried  with 
David  Dorrington,  the  appellee,  they  filed 
a  bill  in  chancery,  at  the  September  ses- 
sion, 1804,  against  the  children,  praying 
the  direction  of  the  court  for  the  settlement 
of  her  administration  account,  and  for  the 
division  and  allotment  of  the  estate,  and 
claiming,  besides  the  specific  bequests  to 
her,  one  third  of  the  lands  for  life,  and  the 
absolute  ownership  of  one  third  of  the  per- 
sonal estate. 

The  defendants  having  answered,  the 
cause  came  on  to  be  heard  on  the  bill,    an- 
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swer,  and  will  of  the  testator,  and  the  court 
being  of  opinion  that  she  was  entitled  to 
the  profits  of  the  estate  and  half  the  inter- 
est on  debts  which  had  been  received  dur- 
ing her  widowhood  only,  and  that  on  her 
marriage  she  became  entitled  to  one  third 
of  the  lands  and  slaves  for  life,  and  to  the 
absolute  ownership  of  one  third  of  the 
personal  estate,  including  debts ;  that  she 
was  entitled  to  one  third  part  of  the  furni- 
ture only ;  to  no  more  horses  than  those 
which  usually  drew  the  carriage  in  the  tes- 
tator's lifetime,  and  to  the  money  in  the 
house,  and  that  the  children  were  entitled 
to  the  residue;  directed  an  account  of 
the  administration  to  be  made  up  on 
these   principles,    in    which    account 

353  *she  was  to   have  credit   for  so  much 
of  the  money  laid  out  in  building  the 

house    in    Richmond   as   might  exceed  the 
ready  money  left  by  the  testator. 

From  this  decree  the  defendants  ap- 
pealed. 

Warden,  for  the  appellant.  The  testator 
intended  to  give  his  wife  the  profits  of  the 
property  and  the  interest  on  a  moiety  of  his 
monies  during  her  widowhood,  and  no 
longer.  He  did  not  mean  she  should  take 
the  absolute  property  in  any  part  of  the 
principal;  and  the  expression,  *'as  the  law 
may  allow  her,"  is  to  be  understood  to 
signify  such  part  of  the  profits  and  interest 
as  the  court  may  deem  necessary  for  her 
decent  support,  and  the  maintenance  of 
his  family. 

Wickham  and  Randolph,  contra.  The 
only  uncertainty  is  as  to  the  meaning  of 
the  words;  **what  the  law  may  allow  her.** 
Leave  out  the  word  **aforesaid,"  and  it 
will  then  be,  I  give  her  the  part  of  the 
profits  of  my  estate  as  the  law  may  allow 
her;  which  would  carry  the  absolute  prop- 
erty. Co.  Lfitt.  1.  So  that,  in  strictness, 
she  will  be  entitled  to  the  same  estate  as 
she  would  have  been,  if  he  had  died  intes- 
tate. 7  fiac.  Ab.  342.  But,  perhaps,  the 
fair  interpretation  is,  that  she  is  entitled 
to  the  profits  of  the  estate  and  a  moiety  of 
the  interest,  accruing  on  the  monies,  during 
her  widowhood :  and  this  was  but  justice, 
as  the  testator  received  a  large  property 
with  her.  In  a  marriage  settlement,  a  court 
of  eqi^ity  would  decree  a  sale  upon  such 
words.  The  construction  contended  for, 
on  the  other  side,  instead  of  giving  her  as 
much  as  the  law  allows,  would  lessen  it ; 
and  therefore  would  go  to  defeat  both  the 
letter  and  intention  of  the  will. 

Call,  in  reply.  The  wife,  on  her  second 
marrige,  lost  all  title  to  any  part  of  the 
debts ;  for  the  word  only  is  restrictive,  and 
was  intended  to  lessen  the  bequest,  as  the 
children  might  leave  her  on  that  event. 
The  words  **profits  aforesaid,"  refer  to  the 
profits  before    spoken   of,    and    these 

354  *  were  confined   to   the  visible  estate ; 
which  the  parenthesis  excludes  from 

the  operation  of  the  general  devise ;  for  the 
moiety  of  the  interest  was  a  substantive 
bequest,  and  the  words  ** profits  aforesaid," 
are  controled  by  the  alternative  words,  or 
the  interest  aforesaid  arising  from  the 
sales,  as  those  words  explain  what  profits 
were  meant,  namely,  the  profits  of  that  part 
of  the  estate  which  was  subject  to  be  sold. 
Consequently,  the  words,    *  *a8  the  law  may 


allow,"  are  not  to  be  understood  as  the  law 
allows  in  case  of  intestacy,  but  with  refer- 
ence to  the  subjects  before  spoken  of  only. 
So  that  the  children  are  entitled  to  the 
whole  residue,  as  the  words  rest  and  residue, 
include  it,  for  they  have  a  double  aspect, 
and  were  intended  to  embrace  both  events. 

Cur.  adv.  vult. 

TUCKER,  Judge.  William  Daodridge, 
by  his  will  dated  September  1st,  1802,  de- 
vised as  follows:  ^* First,  I  do  in  considera- 
tion and  grateful  acknowledgment  of  the 
affection  I  bear  to  my  beloved  wife;  of  the 
great  attention  and  constant  aid  she  has 
always  afforded  to  me  in  all  my  sicknesses 
and  distresses,  together  with  the  portion  I 
received  by  her,  leave  her  the  full  and  free 
use  and  disposal  of  the  profits  of  all  my 
estate  both  real  and  personal  (except  monies 
due  to  me,  and  of  which  I  leave  to  her  one 
half  the  interest  accruing  thereon)  during 
her  natural  life,  or  widowhood :  Secondly, 
for  the  same  good  consideration,  I  leave  her 
vested  with  full  power  and  authority  to  dis- 
pose of  all  my  estate  both  real  and  personal 
of  every  kind,  in  suqh  manner  as  she  may 
think  proper,  so  that  the  best  price  that 
can  be  got  may  be  had  for  it,  on  short  or 
long  credit,  and  so  that  the  principal  and 
interest  accruing  thereon,  to  be  regularly 
and  annually  or  quarterly  paid,  be  duly  se- 
cured by  both  real  and  personal  security; — 
but  in  case  my  said  dear  and  well  beloved 
wife  should  marry  again,  I  then  only  leave 
her  the  part  of  the  profits  aforesaid,  or  of 
the  interest  aforesaid,  arising  from  the 
sales,  as  the  law  may  allow.  I  do  ahK>  give 
her  all  such  of  my  furniture,  as  she 
355  may  think  proper  to  *take,  the  car- 
riage and  horses,  and  all  my  ready 
money  on  hand.  The  other  half  of  my 
monies,  due  at  the  time  of  my  decease,  I 
give  to  be  equ^illy  divided  among  all  my 
children,  together  with  the  rest  and  residue 
of  my  estate,  which  may  remain,  after  the 
purposes  of  this  my  will  is  answered.  I, 
also,  in  case  my  said  dear  wife  should  not 
sell,  or  dispose  of  my  estate,  during  her  life 
or  widowhood,  according  to  the  power  above 
given  her,  do  hereby  fully  invest  and  au- 
thorize my  good  friends  and  executors,  here- 
after named,  to  dispose  of  it  in  like  manner, 
for  the  equal    benefit  of  all  my  children." 

Mrs.  Dandridge  having  married  again, 
aifd  brought  a  bill  for  her  dower,  the  chan- 
cellor decreed  in  her  favour,  except,  as  to 
some  money  laid  out  in  the  building  of  a 
house,  in  which  there  seem  to  have  been 
some  mistake. 

This  is  a  question  of  intention  entirely; 
and,  taking  the  whole  will  together,  I  un- 
derstand the  testator's  meaning  to  be,  that, 
in  case  his  wife  should  marry  again,  he 
leaves  her  that  portion  of  his  estate,  and 
the  same  interest  therein,  as  she  would  have 
been  entitled  to  by  law,  if  he  had  died  in- 
testate; over  and  above  which,  he  meant 
to  give  her  her  choice  of  a  reasonable  pro- 
portion of  his  furniture  (evinced  by  the 
words  ^'as  she  may  think  proper  to  take"), 
his  ordinary  carriage  and  the  horses  be- 
longing to  it,  and  all  the  ready  money  in 
his  house.  I  am  of  opinion,  therefore,  that 
the  decree  ought  to  be  affirmed,  except  as 
to  the  mistake  in  not  allowing  her  the 
money  laid  out  in  building  the  house. 
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ROANE,  Judge.  The  testator,  by  the 
first  clause  of  his  will,  meant,  that  his  wife 
should  have  the  profits  of  all  his  lands, 
slaves  and  personal  estate  (except  the  money 
due,  of  which  she  was  only  to  have  half  the 
interest)  during  life,  or  widowhood.  He 
does  not  lose  sight  of,  or  change  this  inten- 
tion, when,  after  providing  that  all  his 
estate  might  be  sold  on  credit,  and  contem- 
plating the  event  of  hi^  wife's  marriage,  he 
uses  the  terms  *Hhat  part  of  the  profits 
aforesaid,  or  of  the  interest  aforesaid, 
arising  from  the  sales,  as  the  law  may 
allow  her." 

356  The  interest,  here  intended,  is  not 
only  expressly  limited  to  that  pro- 
duced by  the  sales  of  property,  but  the  term 
*' interest,*'  was  used  <  for  greater  caution, 
lest  the  term  *  ^profits,"  might  not  be  ad- 
judged to  comprehend  it.  No  other  reason 
than  this,  could  have  existed  with  the  tes- 
tator for  this  explanation,  or  addition ;  but 
that  reason  equally  applied  to  the  other  in- 
terest (i.  e.  on  the  money  due) ;  and  the 
testator  not  meaning  to  grant  that  interest 
by  the  last  clause,  and  fearing  that  the 
terms  **  interest  aforesaid,"  standing 
singly,  might  have  had  that  effect,  sub- 
joins the  subsequent  words,  **  arising  from 
the  sales,"  to  exclude  the  interest  '*on  the 
money  due,"  decisively,  and  clearly. 

Those,  who  argue  that  the  term  profits  is 
alone  competent  to  carry  that  interest,  will 
also  admit  its  competency  to  carry  the  in- 
terest produced  by  the  sales;  but  the  testa- 
tor was  of  another  opinion,  and  therefore 
used  other  terms  to  carry  the  latter  interest, 
and  by  tying  them  up  particularly  to  that 
interest,  shews  manifestly  his  intention  to 
be,  to  exclude  the  interest  on  the  money  due. 

If  by  the  term,  ** profits,"  in  the  first  part 
of  the  will,  the  testator  meant  the  thing 
itself  during  widowhood,  or  life,  he  meant 
the  same,  by  it,  when,  in  the  last  part  of 
the  will,  he  referred  the  disposition  to  the 
law.  With  respect  to  the  personal  estate, 
indeed  (slaves  excepted),  the  law  gives  it 
to  the  wife  forever;  whereas,  the  testator 
only  contemplated  a  life  interest  by  the 
former  part  of  his  will;  but,  having  ascer- 
tained the  testator's  meaning  to  relate  to 
the'thing  itself,  in  both  the  aforesaid  parts 
of  his  will,  he  may  well  be  construed  to 
refer  the  duration  of  the  interest  therein, 
as  well  as  the  quantum  thereof,  to  the  de- 
termination of  the  law. 

In  coming  into  this  construction,  we  shall 
not,  I  believe,  thwart  the  intention  of  the 
testator,  whereas  by  rejecting  it,  we  prob- 
ably disappoint  that  intention  altogether; 
as  no  law  is  known  which  will  make  any 
other  disposition. 

My  opinion  therefore  corresponds  with 
the  second  part  of  Mr.  Call's  statement, 
only  awarding  to  the  appellee  one  third  of 
the  furniture,  as  a  just  proportion. 

357  *FLEMING,   Judge.     The    testator 
appears  to  me  to  have   intended,  that 

his  widow  should,  on  her  marriage,  be  en- 
titled only  to  dower  in  the  real  estate  and 
slaves,  or,  if  sold,  to  a  third  of  the  proceeds 
of  the  sales  during  the  term  of  her  natural 
life;  to  a  third  part  of  the  other  personal 
estate,  excluding  the  debts  due  at  the  tes- 
tator's death ;  to  all  the  ready  money  on 
hand  at  the  time  he   died;  to  the   carriage, 


and  horses  by  which  it  was  usually  drawn ; 
and  to  one  third  part  (such  as  she  might 
choose)  of  the  personal  estate,  in  absolute 
property. 

CARRINGTON,  Judge.  The  widow,  on 
her  marriage,  was  entitled  to  one  third  of 
the  profits  of  the  l^nds  and  slaves,  or,  if 
sold,  of  the  interest  arising  from  the  sales 
during  the  term  of  her  natural  life  only : 
And  to  the  carriage  and  horses ;  to  the  cash 
on  hand  at  the  testator's  death ;  to  a  third, 
such  as  she  might  choose,  of  the  furniture ; 
and  to  a  third  of  the  other  personal  prop- 
erty (except  the  outstanding  debts  and  the 
interest  on  them)  in  absolute  property. 

LYONS,  President,  concurred,  and  the 
following  decree  was  made : 

'^The  court  is  of  opinion  that,  by  the 
will  of  the  said  William  Dandridge,  de- 
ceased, the  former  husband  of  the  appellee 
Susanna,  she,  the  said  Susanna,  upon  her 
marriage  with  the  appellee  David  Dorring- 
ton,  was  only  entitled  to  the  use,  posses- 
sfon  and  profits  of  one  third  part  of  the 
Jands  and  slaves  whereof  the  said  William 
died  seized  and  possessed,  for  and  during 
the  term  of  her  natural  life,  and  to  one 
third  part,  in  value,  of  the  furniture  men- 
tioned in  his  will,  including  therein  such 
particular  articles  thereof  as  she  should 
choose  to  take  and  keep,  with  the  carriage, 
and  the  horses  commonly  used  in  drawing 
the  same,  and  all  the  money  in  the  dwelling 
house  of  the  said  William,  at  the  time  of 
his  death,  as  her  absolute  property ;  and 
was  moreover  entitled  to  one  third  part  of 
all  the  residue  of  the  personal  estate  of  the 
said  William,  after  his  debts  were 
358  paid,  *as  her  absolute  property,  ex- 
cept such  monies  as  were  due  to  the 
said  William  at  the  time  of  his  death,  of 
which  she  was  not  entitled  to  any  part  of 
the  principal  money  so  due,  but  only  to  one 
half  of  the  interest  due  or  accruing  thereon 
during  her  widowhood ;  and  that  the  decree 
.aforesaid  is  erroneous :  Therefore  it  is  de- 
creed and  ordered,  that  the  same  be  reversed 
and  annulled ;  that  an  account  be  taken  ac- 
cording to  the  principles  of  this  decree: 
that,  in  the  account  of  the  executorship  of 
the  appellee  Susanna,  she  shall  have  credit 
for  the  money  expended  by  her  in  building 
the  house  in  Richmond,  and  that  the  ap- 
pellees pay  to  the  appellants  their  costs  by 
them  expended  in  the  prosecution  of  their 
appeal  aforesaid  here." 
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Inland  BUI— Money  Counts— Proof  of— When  Presumed. 

—If  there  be  two  money  counts,  and  one  upon  an 
inland  bill  of  excbansre:  if  the  court  (rives  an 
improper  instruction  to  the  Jury  with  resrard  to 
the  bill  of  exchansre:  if  the  bill  of  exceptions  does 
not  state  that  there  was  no  other  evidence,  it  will 
be  presumed  after  verdict,  that  the  money  counts 
were  proved. 

Same-Notice— Quaere.— What  notice  is  necessary  on 
an  Inland  bill  of  exchange. 

Same— Notice  of  Protest— Penalty  for  Not  Olvlnf.— The 
penalty  for  not  Griviner  notice  of  the  protest  of  an 
inland  bill  of  exchange,  is  the  loss  of  interest  and 
damasres,  but  the  principal  is  nevertheless  recov- 
erable. 

This  was  an  action  on   the   case   brought 
in  the  district  court   of  Suffolk,  by  the  ap- 

See  monographic  note  on  "Bills,  Notes  and  Checks'* 
appended  to  Archer  v.  Ward,  9  Qratt.  622. 
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pellees,  against  the  appellant.  There  are 
three  counts  in  the  declaration.  1st.  Count 
for  money  had  and  received.  2d.  Count  for 
money  lent  and  advanced.  3d.  Count  upon 
an  inland  bill  of  exchange,  drawn  by  Wil- 
lock  upon  one  Joseph  Carey  of  Alexandria, 
payable  five  days  after  date,  in  favour  of 
£«sias  Travers,  or  order,  for  100  dollars. 
The  bill  came  by  regular  assignments  into 
the  appellees*  hands.  The  appellees  pre- 
sented the  bill  to  Carey,  and  demanded 

359  payment,  which  Carey  refused.    *The 
declaration  states  that   the    plaintiffs 

gave  notice  of  the  refusal  to  the  defendant, 
and  concludes  in  the  usual  form. 

An  application  was  made  to  the  district 
court  to  instruct  the  jury,  that  the  endorsee 
of  an  inland  bill  of  exchange  was  bound  to 
make  application  for  payment  of  it  within 
a  reasonable  time  from  the  time  it  became 
due;  and  if  he  did  not,  the  drawer  was  not 
liable  to  pay  the  amount  of  the  said  bill: 
and  also  to  instruct  the  jury,  that  the  holder 
of  the  bill  was  bound  to  give  notice  to  tWe 
drawer  of  its  non-acceptance,  within  a  rea- 
sonable time ;  and  if  such  notice  was  not  so 
given,  the  drawer  was  discharged:  But  the 
court  gave  it  as  their  opinion  to  the  jury, 
that,  if  application  for  payment  was  not 
made  within  a  reasonable  time;  and  if 
notice  of  non-acceptance  was  not  given 
within  a  reasonable  time  after  its  protest 
for  non-acceptance,  still  the  endorsee  had 
his  recourse  against  the  drawer,  unless 
there  was  evidence  of  the  insolvency  of  the 
drawee,  or  other  damages  occasioned  by  the 
neglect  to  give  notice.  This  suit  was 
brought  after  the  bill  became  payable. 
Verdict  and  judgment  for  the  plaintiff:  and 
the  defendants  appealed  to  the  court  of  ap- 
peals. 

The  counsel  for  the  appellees  insisted, 
1st.  That  not  making  demand  upon  the 
drawee,  and  the  want  of  notice  of  non-ac- 
ceptance of  the  bill,  did  not  destroy  the 
right  of  the  plaintiff  to  recover,  unless  the 
defendant  had  shewn  that  he  had  sustained 
damage  by  reason  of  not  receiving  such 
notice. 

2d.  That  the  notice  of  non-acceptance  is 
not  necessary,  where  the  action  is  not 
brought  upon  the  non-acceptance  of  the 
drawee. 

3d.  That  the  act  of  assembly  concerning 
inland  bills  of  exchange,  requires  notice  to 
be  given  only  for  the  purpose  of  recovering 
interest  upon  the  principal  drawn  for,  and 
does  not  destroy  the  right  to  the  principal. 

4th.  That,  if  the  judgment  of  the  district 
court  was  wrong  on  the  point  stated  in  the 
bill  of  exceptions,  the  court  ought  not  to 
reverse  the  judgment,  because  there  were 
other  counts  upon  which  evidence  might 
have  been  given   to   the   jury,    inde- 

360  pendent  *of  the  bill  of  exchange,  and 
upon  which  the  verdict   of    the    jury 

might  have  been  founded. 

Randolph,  for  the  appellants.  The  act 
of  assembly  required  notice  of  the  protest 
within  fourteen  days ;  and  for  want  of  it, 
the  holder  of  the  bill  could  not  recover. 

I^ee.  contra.  Reasonable  notice  is  suffi- 
cient; and  that  was  given.  Inland  bills 
need  not  be  protested  as  to  the  debt,  but 
only  as  to  the  interest  and  damages.  Kyd's 
Bills  Ex.  27,  82 ;  1  Term    Rep.    405,    714 ;  2 


Term  Rep.  713 ;  3  Dall.  386,  419,  420.  But, 
upon  the  money  count,  the  plaintiff  must 
prevail. 

Randolph,  in  reply.  The  court  should 
have  instructed  the  jury  that  the  interest 
and  damages  were  not  recoverable. 

Our.  adv.  vult. 

TUCKER,  Judge.  The  declaration  con- 
tains three  counts,  1.  For  money  had  and 
received.  2.  For  money  lent  and  ad- 
vanced. 3.  Upon  an  inland  bill  of  ex- 
cha4]ge  drawn  by  Willock  in  Norfolk,  upon 
Carey  of  Alexandria,  payable,  five  days 
after  date,  to  Travers,  or  order,  for  $100, 
value  in  account,  and  protested  for  non- 
payment. The  jury  found  a  verdict  for 
$115  damages.  The  bill,  (although  not 
made  part  of  the  record,  being  inserted  by 
the  clerk,)  appears  to  have  been  drawn  on 
the  12th  of  April,  1798 ;  to  have  been  accepted 
by  Carey,  but  at  what  time  does  not  ap- 
pear ;  and  to  have  been  protested,  for  non- 
payment, on  the  10th  of  July  following. 

On  the  trial  the  defendant  Willock,  moved 
the  court  to  instruct  the  jury,  that  the  en- 
dorsee of  an  inland  bill  of  exchange  was 
bound  to  make  application  for  its  payment 
to  the  drawee,  within  a  reasonable  period 
from  the  time  when  it  became  due,  and  that 
unless  such  application  was  made  in  such 
reasonable  time,  the  endorser  had  no  re- 
course against  the  drawee  of  the  said  bill. 
The  defendant  also  moved  the 
361  *court  to  instruct  the  jury,  that  the 
endorsee  of  a  bill  of  exchange  was 
bound  to  give  notice,  to  the  drawer  thereof, 
of  its  non-acceptance,  within  a  reasonable 
time  after  the  protest  made  for  such  non- 
acceptance;  and  that,  unless  such  notice 
was  given  within  such  reasonable  time,  the 
drawer  of  the  said  bill  would  stand  dis- 
charged from  any  responsibility  on  his  part 
for  its  payment  to  the  said  endorsee.  But 
the  court  were  of  opinion  that,  although 
such  application  for  payment  was  not  made 
within  a  reasonable  time;  and,  although 
such  notice  of  non-acceptance  was  not  given 
within  a  reasonable  time  after  its  protest, 
still  the  endorser  had  his  recourse  against 
the  drawer,  and  might  recover,  unless  there 
were  evidence  of  insolvency  in  the  drawee, 
or  other  damages  occasioned  by  the  neglect, 
and  so  instructed  the  jury.  To  which  opin- 
ion the  defendant  excepted. 

The  matter  stated  in  the  second  part  of 
this  bill  of  exceptions  and  which  relates 
only  to  the  case  of  non-acceptance,  seems 
to  bear  no  relation  whatever  to  the  case 
stated  in  the  declaration,  in  which  nothing 
is  said  about  the  non-acceptance  of  the  bill 
by  Carey,  but  only  charges  that  he  did  not 
pay  it  when  demanded.  This  part  of  the 
court's  instruction  may,  therefore,  be 
thrown  wholly  out  of  the  question,  as  hav- 
ing no  relation  to  the  cause. 

But  with  respect  to  that  part  of  the 
court's  opinion  which  declares,  that,  al- 
though application  for  payment  of  an  in- 
land bill  of  exchange  be  not  made  within  a 
reasonable  time,  that  still  the  endorsee 
might  have  his  recourse  against  the  drawer, 
and  might  recover,  unless  there  were  evi- 
dence of  insolvency  in  the  drawee,  or  other 
damages  occasioned  by  the  neglect,  I  in- 
cline to  think  the  court  not  so  correct  in  its 
instruction    as  it   might  have  been.    For  I 
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accord  with  the  opinion  of  chief  justice 
Eyre,  2  H.  Black.  569,  that,  in  the  case  of 
inland  bills  of  exchange,  what  is  reason- 
able time  must  depend  upon  the  particular 
circumstances  of  the  case,  and  the  judges 
who  gave  the  instruction  seem  to  have  been 
of  this  opinion  in  the  latter  part  of  their 
direction,  although  in  the  former  part,  they 
may  be  supposed  to  have  entertained 

362  a  *difFerent  idea.  Due  diligence  must 
be  used  in  all  cases  of  bills  of  ex- 
change, whether  foreign,  or  inland.  Per 
Buller,  judge,  2  Hen.  Black.  569.  The  de- 
fendant not  having  spread  the  bill  of  ex- 
change, nor  the  evidence  respecting  the 
presentation,  acceptance,  or  non-accept- 
ance, or  non-payment,  or  notice  of  pro- 
test, upon  the  record,  by  which  this  court 
may  judge  of  the  applicability  of  the  in- 
struction prayed,  and  given  by  the  court  to 
this  case,  I  do  not  hold  myself  bound  to  de- 
cide upon  the  question  thus  propounded ; 
especially  as  there  are  two  other  counts  in 
the  declaration;  upon  both  of  which,  for 
aught  that  appears  to  the  contrary,  there 
might  have  been  evidence  given  to  the 
jury :  which  this  court  will  now  presume, 
inasmuch  as  the  damages  given  by  them 
are  not  commensurate  with  the  sum  men- 
tioned in  the  bill  set  forth  in  the  third 
count,  but  exceed  it.  It  is  true,  that  it 
has  been  decided  in  England,  that  if  a  bill 
of  exchange  be  inadmissible  in  evidence 
upon  a  special  count,  the  plaintiff  cannot 
recover  on  the  common  general  counts,  if 
there  be  no  other  evidence,  to  support  the 
plaintiff's  demand,  but  the  bill.  Jordaine 
v.  I^ashbrooke,  7  T.  Rep.  601.  In  which 
decision  I  concur.  In  the  present  case, 
however,  it  does  not  appear,  but  there  might 
have  been  other  evidence,  as  the  contrary 
is  not  stated  in  the  bill  of  exceptions;  and 
the  party  who  excepts  must  hold  himself  to 
the  matter  stated  in  the  bill  of  exceptions. 
2  Inst.  427.  I  am  therefore  of  opinion,  that 
the  judgment  ought  to  be  affirmed. 

ROANE,  Judge.  As  parties  ought  not  to 
propound,  nor  courts  to  answer,  mere  ab- 
stract questions  no  how  essential  to  the 
cause,  questions  which  are  obscurely  worded 
in  a  bill  of  exceptions,  ought  to  be  under- 
stood with  reference  to  the  actual  case  be- 
fore the  court:  But,  if  questions  of  that 
character  are  propounded,  and  the  court 
decide  them  rightly,  their  decision  shall 
not  be  reversed  for  error,  according  to  the 
maxiin,  utile  per  inutile  non  vitiatur. 

The  question  here  propounded  was  not  an 

abstract   question,    however,    but    it    went 

beyond    the    case   made    by    the   last 

363  ^count    in    the  declaration :  It  called 
upon    the   court  to  say,    whether  for 

want  of  the  notice  therein  mentioned,  the 
drawer  of  the  bill  was  not  discharged  from 
all  responsibility  for  its  payment?  By  his 
question,  so  explicitly  stated,  he  puts  it  out 
of  our  power,  by  reference  to  the  declara- 
tion, to  limit  it  to  the  case  stated  in  the 
last  count;  that  is,  to  a  case  going  for  in- 
terest as  well  as  principal :  It  is  only  in  a 
case  of  doubtful  expression  that  we  could 
so  interpret  it. 

Under  the  latitude  of  the  question  put  to 
the  court  by  the  defendant,  their  opinion  is 
not  erroneous;  for  the  party,  without  such 
notice,  may  recover  the  principal. 


Their  opinion  then,  is  not  to  be  taken  to 
be  erroneous;  and  there  may  have  been,  for 
any  thing  that  appears,  other  testimony  to 
warrant  the  recovery.  I  think,  therefore, 
that  the  judgment  ought  to  be  affirmed. 

F'LEMING,  Judge.  The  act  of  assembly 
does  not  make  the  loss  of  the  principal,  the 
consequence  of  the  failure  to  give  notice  to 
the  drawer;  for,  as  to  him,  the  penalty,  for 
the  neglect,  is  the  loss  of  the  interest  and 
damages  only.  Besides,  it  does  not  appear 
that  all  the  evidence  was  stated  in  the  bill 
of  exceptions ;  nor  upon  which  of  the  counts 
the  verdict  was  taken :  And  there  might 
have  been  testimony  sufficient  to  support 
the  money  counts.  I  am  therefore  for 
affirming  the  judgment. 

CARRINGTON,  Judge,  and  LYONS, 
President,  concurred,  that  the  judgment 
ought  to  be  affirmed. 
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^Marshall  v.  Conrad. 

[October.  1805.] 


Rent*— C«e  at  Bar.— The  rents  of  five  sbillinffs  ster- 
ling-, reserved,  by  lord  Fairfax,  upon  lots  in  tlie 
town  of  Winchester,  were  not  quit-rents,  but  rents 
cliarffe. 

Sama— Qnit-Rents— To  Whom  Payable.— For  quit  rents 
in  fee,  require  composition,  and  must  be  payable 
to  the  lord  in  his  setffnoral  character. 

Same-Same.— Therefore,  no  fee  rents,  but  the  shil- 
linsr  for  every  50  acres  of  waste  land  reserved  in 
grants  from  the  crown,  and  the  one  shilling  ster- 
ling reserved  for  each  50  acres  granted  by  lord 
Fairfax,  were  quit-rents. 

Northern  Neck*-Quit-Reiits— Statute  Abolishing.— 
None  of  the  rents  in  the  Northern  Neck,  were 
destroyed  by  any  of  the  acts  of  assembly  for  abol- 
ishing quit-rents,  passed  during  the  revolutionary 
war,  except  those  of  one  shilling  sterling  for  every 
50  acres  granted  by  the  proprietor. 

Act  Bstablbhlng  Town  of  Winchester— Socage  Tenure. 

—The  act  of  1762,  for  establishing  the  town  of  Win- 
chester, broke  the  selgnory  as  to  lands  lying 
within  the  town,  and  tamed  them  into  socage 
tenures. 

Aliens— Capacity  to  Take  by  Grant  or  Devise. t— An 
alien,  whether  friend  or  enemy,  may  take  by 
grant,  or  devise  :  and  is  capable  of  conveying  be- 
fore office  found. 

Devises— Transfer  of  Possession— Statute.— The  stat- 
ute transfers  the  possession  to  the  devisee,  without 
any  act  to  be  done  : 

Same— Same— Same— Entry.— And.  therefore,  Denny 
Martin  Fairfax  took  the  lands  devised  to  him  by 
lord  Fairfax  during  the  war,  and  was  seized 
thereof  by  force  of  ttue  devise,  \*ithout  entry. 

Treaty  of  Peace— Effect  upon  Capacity  of  British  Sub- 
jects to  Hold  Lands  Previously  Acquired— Quaere.- 
Whether  the  treaty  of  peace  did  not  restore  the 
capacity  of  British  subjects  to  hold  the  lands 
which  they  had  acquired  anterior  to  the  date  of 
the  treaty,  where  no  office  had  been  found  ? 

British  Subjects— Capacity  to  Hold  Lands- Effect  of 
Treaty  of  London.— But  if  not.  the  treaty  of  London 
in  1794.  secured  their  rights  to  the  real  estates 
which  they  held  at  that  time. 

Lands  Ceded  by  State— Act  of  Compromise  of  1796.— 
The  act  of  compromise  in  1796.  secured  to  the  pur- 
chasers from  Denny  Martin  Fairfax,  all  the  lands 
thereby  ceded  to  them  by  the  state  of  Virginia. 

Deed  to  Lands  In  Northern  Neck -Effect— Case  at  Bar. 
—The  deed,  from  Denny  Martin  Fairfax  to  James 
M.  Marshall,  conveyed  all  the  lands  and  rents 
belonging  to  the  former  in  the  Northern  Neck, 
except  the  tracts  expressly  reserved  and  the  quit- 
rents 

Same— Same— Refusal  to  Pay  Rents— Ejectment -Case 
at  Bar.— Therefore,  the  rents  of  five  shillings  ster- 
ling, upon  lots  in  the  town  of  Winchester,  passed 
by  that  deed  :  and  the  grantee,  after  demanding 
the  arrearages,  and  refusal  by  the  tenant  to  pay. 

^Northern  Neck.— The  principal  case  is  cited  in 
Stephen  v.  Swann.  9  Leigh  414, 420. 

t Aliens— Capacity  to  Take  by  Devise  or  Orant.— The 
principal  case  Ih  cited  on  this  question  in  Hunter  v. 
Fairfax.  1  Munf.  233. 

Statute  of  Mortmain— Status  In  Virginia.— See  the 
principal  case  cited  in  foot-note  to  Rivanna  Nav.  Co. 
V.  Dawsons.  3  Gratt.  19  :  Fayette  Land  Co.  v.  Louis- 
ville &  N.  R.  Co.,  93  Va.  291.  24  S.  £.  Rep.  1016. 
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miffht  maintain  ejectment  to  recover  tbe  lot  for 
the  forfeiture  on  account  of  the  non-payment.  If 
there  was  no  distress  on  toe  premises  whereof 
the  rent  could  be  levied. 
Same  -Same— Same— 5aine— Same.— Because  the  rem- 
edy followed  the  assiarnment  of  the  rent ;  for  the 
statute  of  the  32  Hen.  8.  cap.  84,  destroyed  the 
distinction  of  the  common  law  between  the  grant- 
or's riflrht  to  distrain,  and  to  re-enter,  in  the  case 
of  fee  rents  ;  which  are  within  the  equity  of  the 
statute,  notwithstanding-  the  words  extend  to 
leases  for  years,  and  estates  for  life  only. 

In    ejectment,    for   a  lot  (No.  39)  of  half 

an    acre    of   land    situate    in    the    town  of 

Winchester,  in   the   county    of    Fred- 

365  erick,     ^brought     by     the    appellant 
against     the     appellee,    the    parties 

agreed  a  case,  which  was  afterwards  set 
aside  by  consent,  and  another  substituted  in 
its  room,  as  follows: 

1.  That  the  act  of  assembly,  (which  is 
found  at  large)  entitled,  *^ an  act  for  con- 
firming and  better  securing  the  titles  to 
land  in  the  Northern  Neck  held  under  the 
right  honourable  Thomas  lord  Fairfax, 
baron  of  Cameron  in  that  part  of  Great 
Britain  called  Scotland,''  truly  recites  the 
several  grants  and  charters  therein  men- 
tioned ;  and  that  all  the  estates,  rights  and 
authorities  thereby  granted  to  the  prede- 
cessors and  ancestors  of  the  late  Thomas 
lord  Fairfax,  of  and  concerning  the  North- 
ern Neck,  were  lawfully  vested  in  him,  his 
heirs  and  assigns,  previous  to  the  year 
1756,  and  remained  so  vested  and  in  posses- 
sion until  his  death. 

2.  That  the  said  act  of  assembly  should 
operate  as  if  the  grants  and  charters  therein 
recited  were  filed  as  exhibits  in  the  cause. 

3.  That,  in  the  year  1748,  the  act  of  as- 
sembly, entitled,  '*an  act  for  confirming 
the  grants  made  by  his  majesty  within 
the  bounds  of  the  Northern  Neck,  as  they 
are  now  established,*'  was  passed,  and  in 
these  words,  &c. 

4.  That  lord  Fairfax  kept,  at  his  own  ex- 
pense, an  office  within  the  Northern  Neck, 
for  granting  what  he  described  as  the  waste 
and  ungranted  lands  therein,  upon  certain 
terms  and  rules  established  by  him,  and 
published:  And  that  such  of  the  said  lands 
as  were  granted  and  conveyed  by  him  in 
fee,  were  granted  on  the  payment  of  a 
composition  of  thirteen  shillings  and  four 
pence  per  hundred  acres,  with  a  reservation 
of  an  annual  rent  of  one  shilling  sterling 
for  every  fifty  acres  of  the  same,  and  so  for 
a  greater  or  lesser  quantity,  as  expressed 
in  grants  from  him  as  proprietor;  one  of 
which  is  set  forth  in  words,  and  the  con- 
sideration is  stated  to  be  the  composition 
and  rents  therein  reserved:  the  grant  itself 
being  to  the  grantee,  his  heirs  and  assigns, 
excepting  royal  mines,  and  a  full  third  part 
of  all  lead,  copper,  tin,  coals,  iron  mines, 
and    iron    ore.     **  Yielding    and    paying  to 

lord  Fairfax,  his  heirs   and   assigns, 

366  proprietors    of    the  *Northern    Neck, 
yearly,  and  every  year,    on  the  feast 

of  St.  Michael,  the  archangel,  the  fee  rent 
of  one  shilling  sterling  money  for  every 
fifty  acres  of  land  granted,  and  so  propor- 
tionably  for  a  greater  or  lesser  quantity," 
with  a  proviso,  that  if  the  rent  should  be 
arrear  for  two  years,  and  should  be  lawfully 
demanded,  that  lord  Fairfax,  his  heirs  and 
assigns,  proprietors  as  aforesaid,  might 
re-enter  and  hold  the  land,  as  if  the  grant 
had  never  passed. 


5.  That  the  grants  (except  as  to  those  for 
lots  in  towns)  were  all  alike,  and  transcribed 
into  books  kept  in  the  said  office,  which 
was  open,  for  the  purposes  aforesaid,  from 
the  year  1748,  until  the  death  of  lord  Fair- 
fax, in  the  year  1781 ;  and,  during  all  that 
period,  he,  as  proprietor,  exercised  the  right 
sometimes  of  granting  in  fee  simple,  and 
sometimes  of  leasing  for  life  or  years,  the 
waste  lands,  upon  the  rents,  conditions  and 
reservations  contained  in  the  grants,  the 
rents  being  paid  to  him  as  they  annually 
accrued. 

6.  That  lord  Fairfax  was  a  citizen  of  the 
state  of  Virginia. 

7.  That,  previous  to  the  year  1776,  it  was 
the  custom  of  the  government  of  Virginia 
to  grant  lands  lying  without  tbe  Northern 
Neck,  on  payment,  by  the  grantee,  of  a 
composition  of  thirteen  shillings  and  four 
pence  per  hundred  acres,  with  a  reservation 
of  one  shilling  sterling  for  every  fifty  acres, 
and  so  for  a  greater  or  lesser  quantity,  as 
expressed  in  grants  from  the  crown ;  one  of 
which  is  set  forth  in  words,  and  states  the 
consideration  for  it  to  be  the  composition 
and  rents ;  and  that  the  land  shall  be  held 
by  the  grantee,  his  heirs  and  assigns,  of 
the  king,  his  heirs  and  successors,  as  of 
his  manor  of  E^st  Greenwich,  in  the  county 
of  Kent,  in  free  and  common  socage,  and 
not  in  capite,  or  by  knight's  service,  yield- 
ing and  paying  to  the  king,  his  heirs  and 
successors,  for  every  fifty  acres  of  land,  and 
so  proportionably  for  a  lesser  or  greater 
quantity,  the  fee  rent  of  one  shilling 
yearly,  to  be  paid  upon  the  feast  of  St. 
Michael,  the  archangel,  and  also  cultivating 
and  improving  three  acres,  part  of  every 
fifty,  within  three  years,  with  a  proviso, 
that  if  three  years   rent   should    be  arrear, 

or  the  grantee  should  not  cultivate 
367      *^and    improve,     the    estate    granted 

should  be  determined,  and  the  crown 
at  liberty  to  grant  to  any  other  person. 

8.  That  the  said  one  shilling,  for  every 
fifty  acres  granted  by  the  crown,  was, 
through  all  that  part  of  Virginia  which  lies 
without  the  Northern  Neck,  denominated 
a  quit-rent,  until  it  was  abolished  by  act  of 
assembly  in  1777. 

9.  That  the  said  one  shilling  sterling,  for 
every  fifty  acres  granted  by  lord  Fairfax, 
was  likewise  denominated  a  quit-rent, 
throughout  the  Northern  Neck  of  Virginia. 

10.  That  the  old  town  of  Winchester  was 
surveyed  and  laid  off  for  a  town  in  the  year 
1752,  by  an  act  of  assembly,  which  is 
found  in  words;  and  that  lord  Fairfax  re- 
ceived ;f  10  sterling  for  each  lot,  subject  to 
the  covenants  and  reservations  expressed 
in  the  grants,  one  of  which  is  set  forth  at 
large,  and  declares  that,  for  good  causes, 
and  in  consideration  of  the  yearly  rents 
and  covenants  therein  after  reserved  and 
expressed,  there  was  granted  to  the  grantee, 
his  heirs  and  assigns,  forever,  one  lot  or 
half  acre  of  land  situate  in  an  addition  to 
the  town  of  Winchester,  upon  condition  of 
building  a  house  on  it,  and  paying  every 
year,  on  the  feast  of  St.  Michael,  the  arch- 
angel, the  fee  rent  of  five  shillings  sterling 
to  lord  Fairfax,  *< his  heirs,  &c."  with  a 
proviso,  that  if  the  rent  should  be  arrear  for 
thirty  days,  and,  being  lawfully  demanded, 
sufficient  property  should  not  be  founded  on 
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the  premises  whereof  it  might  be  levied, 
the  lot  should  be  forfeited  and  vested  in 
lord  Fairfax,  his  ^^ heirs  and  assigns,"  as 
if  the  grant  had  never  passed. 

11.  That,  upon  the  ISth  of  May,  1753, 
lord  Fairfax  granted  to  James  Lemon,  his 
heirs  and  assigns,  forever,  by  grant  in 
the  form  last  mentioned,  lot  No.  29,  con- 
taining half  an  acre,  being  theretofore 
waste  and  ungranted,  and  situate  in  the 
said  town ;  also  lot  No.  28,  theretofore  like- 
wise waste  and  ungranted,  and  situate  in 
the  county  of  Frederick,  contiguous  to  the 
town,  being  part  of  a  tract  of  439  acres 
given  by  lord  Fairfax  as  a  common  for  the 
use  of  the  town,  upon  condition  of  building 
a  house  upon  the  ^rst,    and  of  not  building 

upon  the  latter,  yielding  and  paying 

368  **to    me,    my   heirs,  *&c.    the  rent  or 
sum  of  five  shillings   yearly    for  the 

aforesaid  two  lots;'*  with  a  proviso,  that 
if  the  rent  should  be  arrear  for  thirty  days, 
and  no  sufficient  distress  be  found  upon  the 
premises  whereof  the  same  might  be  levied, 
that  the  lots  should  become  forfeited  and 
vested  again  ^4n  me,  my 'heirs,  &c." 

12.  That  the  said  rent  of  five  shillings 
sterling  was  sometimes  called  a  ground 
rent,  and  sometimes  a  quit-rent  by  the  col- 
lectors for  lord  Fairfax;  and  generally  a 
quit-rent  by  the  inhabitants  of  Winchester. 

13.  That  lord  Fairfax,  being  seized  of 
the  Northern  Neck,  devised  all  his  interest 
in  and  issuing  out  of  the  lands  in  that  dis- 
trict, including  those  in  the  said  town  of 
Winchester,  to  Denny  Martin  and' his  heirs 
forever*  upon  condition  of  his  taking  the 
name  and  arms  of  Fairfax ;  which  condition 
he  had  complied  with,  and  had  become  law- 
fully seized  and  possessed  of  the  estate  de- 
vised. 

14.  That  the  said  Denny  Martin  Fairfax 
is  a  British  subject,  born  prior  to  the  year 
1776,  to  wit,  in  the  year  1726. 

15.  That  the  definitive  treaty  of  peace 
between  the  United  States  and  Great  Britain 
is  in  these  words,  &c. 

16.  That  lord  Fairfax  lai4  off  into  lots  a 
certain  tract  of  land  situate  in  the  Northern 
Neck,  and  called  the  South  Branch  manor, 
and  granted  leases  of  three  lives,  renewable 
forever,  for  the  same ;  on  which  rents  were 
reserved  by  him  in  the  following  form,  to 
wit :  That  the  grantee,  his  heirs  and  assigns 
should  pay,  1.  to  lord  Fairfax,  his  heirs  and 
assigns,  20  shillings  sterling  per  100  acres 
on  Michaelmas  day  in  every  year ;  2.  all 
taxes  imposed  by  the  general  assembly  of 
Virginia,  and  a  fine  of  one  year's  rent  for 
every  renewal;  3.  that  if  the  grantee  should 
fail  in  payment  of  the  rent  for  two  years, 
and  no  distress  should  be  found  on  the 
premises,  lord  Fairfax  and  his  heirs  might 
reenter  and  possess,  as  if  the  lease  had 
never  been  made. 

17.  That  lord  Fairfax  also  laid  off  into 
lots,  another  tract  of  land  situate  in  the 
Northern  Neck,   and   called   the    manor    of 

Leeds,  on  which  rent  was  reserved  as 

369  follows :  *' Yielding  *and  pa^'ing  to  the 
said  lord  Fairfax,  his  heirs  and  as- 
signs, for  the  first  three  years  after  the  date 
hereof,  the  quit-rents,  and  one  good  fat  tur- 
key or  pepon,  and  to  build,  &c. ;  and,  after 
the  said  three  years  are  expired,  the  said 
grantee  to  pay  yearly,    during  the  continu- 


ance of  the  demise,  on  the  1st  of  May,  the 
rent  or  sum  of  forty  shillings  current  money, 
for  every  100  acres,  and  proportionably  for 
every  greater  or  lesser  quantity,  and  to  de- 
liver up  possession  at  the  end  of  the  lease, 
with  a  stipulation  in  case  a  subtenant 
should  be  admitted,  and  a  proviso  for  re- 
entry, in  case  of   non-payment  of  the  rent. 

18.  That  the  manor  of  Leeds,  and  the 
South  Branch  manor,  were  conveyed  to 
Thomas  Bryan  Martin  in  the  year  17 — ,  in 
the  usual  form  of  grants,  from  lord  Fair- 
fax, with  intent  that  he  should  convey  the 
same  in  fee  simple  to  lord  Fairfax  himself. 

19.  That  there  is  no  grant  from  lord  Fair- 
fax, to  any  person,  for  the  lands  on  which 
the  town  of  Winchester  stands,  prior  to  the 
said  act  of  assembly  for  establishing  the 
town. 

20.  That  the  said  lot  No.  18,  in  the  town 
of  Winchester,  was  granted  to  the  said 
Thomas  Bryan  Martin,  in  the  same  form, 
and  with  the  same  conditions  and  reserva- 
tions, contained  in  other  grants  for  lots  in 
the  said  town,  and  was  afterwards  recon- 
veyed  by  the  said  Martin  to  lord  Fairfax. 

21.  That  there  is  no  survey  extant  of  the 
lands  on  which  the  town  of  Winchester 
stands,  of  a  date  prior  to  the  act  of  assem- 
bly establishing  the  town,  except  that  part 
of  it  which  James  Wood  had  previously 
claimed. 

22.  That  it  was  the  custom  of  lord  Fairfax, 
in  ail  his  conveyances,  to  style  himself 
proprietor  of  the  Northern  Neck,  whether 
such  conveyances  were  made  by  him  as 
proprietor,  or  not. 

23.  That  no  inquest  of  office  has  ever  been 
taken  on  the  lands  in  the  declaration  men- 
tioned, or  on  the  interest  reserved  by  lord 
FairfaiC,  or  to  issue  out  of  the  lands  in  the 

town  of  Winchester,  as  aforesaid ;  but 
370      that  an  act  of  assembly  ^passed  in  the 

year  1782,  and  another  in  1785,  in 
these  words,  &c. 

24.  That  the  interest  of  Denny  Martin 
Fairfax,  in  all  the  lots  and  rents  in  the 
said  town  of  Winchester  has  been  conveyed 
to  the  appellant  by  deed  of  the  30th  of  Au- 
gust, 1797,  which  grants  '*all  and  every 
those  divers  tracts,  pieces  and  parcels  of 
land,  being  part  and  parcel  of  the  proprie- 
tary of  the  Northern  Neck  of  Virginia,  and 
all  and  every  the  how  remaining  real  es- 
tate and  beneficial  right  and  interest  of 
him,  the  said  Denny  Martin  Fairfax,  of 
whatsoever  nature  the  same  may  be,  of,  in, 
to,  or  to  arise  out  of,  or  from,  the  same ; 
and  all  or  any  other  lands  within  the  com- 
monwealth of  Virginia,  with  their  and 
every  of  their  rights,  members,  and  appur- 
tenances; save  and  except,  nevertheless, 
unto  the  said  Denny  Martin  Fairfax  and 
his  heirs,  as  not  being  intended  to  be  in- 
cluded in  the  present  grant  and  conveyance, 
the  manor  of  Leeds  and  all  and  every  tract, 
pieces  or  parcels  of  land  lying  within  or 
reputed  to  be  part  or  held  of  that  manor; 
and  all  and  every  quit-rents  reserved  on 
grants  of  and  for  all  and  every  part  of  the 
lands  of  the  said  Northern  Neck  of  Vir- 
ginia, now  due  or  hereafter  to  grow  due  for 
the  said  lands  and  every  part  thereof,  and 
all  the  beneficial  right  and  interest  what- 
soever of  him  the  said  Denny  Martin  Fair- 
fax, of,  in  and  to  the  said    excepted  manor 
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lands  and  quit-rents  and  every  of  them, 
and  also  save  and  except  unto  the  said 
Denny  Martin  Fairfax  and  his  heirs,  as 
not  being  intended  to  be  included  in  this 
present  grant  and  conveyance,  all  that  and 
those  certain  tracts,  pieces  and  parcels  of 
land  containing  one  hundred  acres  or  there- 
abouts, and  commonly  called,  known  and 
described  by  the  name  of  Berry's  ferry." 

25.  That  the  lot  in  the  declaration  men- 
tioned, \yas  granted  by  lord  Fairfax  to 
James  Lemon,  under  whom  the  appellee 
claims;  and  that  lord  Fairfax  demanded 
and  received  ;flO  sterling  for  the  said 
grants;  which  is  found  at  large  and  con- 
veys lots  No.  39,  No.  28,  upon  condition 
of  building  a  bouse  on    No,    39,   and  of  not 

building  on  No.  28,    but    allowing    it 

371  *to  be  kept  as  a  common    for  the  use 
of   the   town,    '^yielding  and  paying 

to  me,  my  heirs,  &c.  the  rent  or  sum  of 
five  shillings  sterling  money,  yearly  and 
every  year  for  the  aforesaid  two  lots,"  with 
a  proviso,  that  if  the  rent  should  be  arrear 
for  thirty  days,  and  no  distress  should  be 
found  on  the  premises,  that  the  lots  should 
be  forfeited,  and  vested  again  '4n  me,  my 
heirs,  &c." 

26.  That  a  compromise  was  entered  into 
between  the  commonwealth  of  Virginia, 
and  the  purchasers  of  the  estate  of  Denny 
Martin  Fairfax,  as  set  forth  in  an  act  of 
assembly  (passed  in  the  year  17 — )  in  these 
words,  &c. ;  and  that  the  said  compromise 
has  been  completely  executed,  and  a  deed 
in  conformity  thereto  duly  made  and 
recorded. 

27.  That  the  rents  reserved  on  the  lot  in 
the  declaration  mentioned,  have  been  un- 
paid for  18  years ;  and  that  the  appellant, 
in  the  year  1798,  demanded  them,  on  the 
premises,  in  due  form  of  law ;  but  the  same 
were  not  paid,  and  that  there  being  nothing 
on  the  land  whereof  distress  could  be  made, 
the  appellant,  in  like  due  form  of  law,  en- 
tered on  the  said  lot,  according  to  the  power 
in  the  deed,  from  lord  Fairfax  to  the  said 
James  Lemon,  contained,  for  and  on  ac- 
count of  the  forfeiture  incurred  for  the  non- 
payment of  the  rent  in  the  said  deed 
reserved,  and  no  distress  found  on  the 
premises  whereof  the  said  rent  could  be 
made. 

28.  That  all  laws  relating  to  the  premises 
should  be  considered  as  part  of  the  said 
case  agreed. 

29.  That  there  was  such  lease,  entry,  and 
ouster  as  mentioned  in  the  declaration  ;  and 
that  judgment  should  be  entered  for  the 
plaintiff,  or  defendant,  according  to  the 
law,  upon  the  said  case  agreed. 

The  district  court  being  of  opinion,  that 
the  law,  upon  the  case  agreed,  was  for  the 
appellee,  gave  judgment  in  his  favour;  and 
the  appellant  appealed  to  the  court  of  ap- 
peals, insisting: 

1.  That  the  rent,  reserved  upon  the  lot  in 
the  declaration   mentioned,    was    neither  a 
quit-rent,  nor  abolished   by   any   act  of  as- 
sembly;   and   that   it,    consequently, 

372  passed  by  the  *devi8e  to  Denny  Mar- 
tin Fairfax,  whose    alienage   was  no 

impediment,  as  an  alien  might  take  either 
by  grant  or  devise. 

2.  That  as  no  office  of  escheat  had  ever 
been  taken  prior  to  the   date    of   the  treaty 


of  peace  between  the  United  States  and 
Great  Britain,  the  capacity  of  Denny  Mar- 
tin Fairfax  to  hold  was  completely  restored, 
and  his  right  to  his  real  estates  in  this 
country  secured,  both  by  the  treaty,  and 
the  act  of  assembly,  passed  in  1784,  re- 
specting confiscations  of   British  property. 

3.  That  the  act  of  assembly  in  1796, 
usually  called  the  act  of  compromise,  and 
made  for  the  express  purpose  of  quieting 
the  disputes  between  the  purchasers  from 
Denny  Martin  Fairfax,  and  the  common- 
wealth, rendered  the  former  capable  in  all 
respects,  and  put  an  end  to  the  controversy. 

4.  That  the  deed  from  Denny  Martin 
Fairfax,  conveyed  all  his  lands  and  rents 
in  the  Northern  Neck,  to  the  appellant,  ex- 
c'ept  the  tracts  expressly  reserved  and  the 
quit-rents ;  and  that  the  reservation  of  the 
quit-rents  in  the  said  deed,  did  not  include 
the  rent  in  question,  as  it  was  not  of  that 
species. 

5.  That  the  rent  in  question  passed  by  the 
deed  from  Denny  Martin  Fairfax  to  the 
appellant;  who  could  maintain  ejectment 
for  the  lot,  in  consequence  of  the  non-pay- 
ment of  the  arrearages  of  rent  when  de- 
manded by  him,  as  there  was  no  distress 
to  be  found  upon  the  premises. 

Call,  for  the  appellant.  The  rent  in  ques- 
tion is  a  rent  charge,  and  belongs  to  the 
appellant.  For  it  is  not  a  quit-rent;  which 
means  a  communication  by  the  lord,  for  a 
sum  of  money  or  other  valuable  considera- 
tion, (called  a  composition,)  of  the  ancient 
manerial  and  uncertain  services,  into  a 
fixed  rent,  payable  to  him  in  his  seignoral 
character,  Spelm.  Gloss.  476:  and  although 
there  were  no  ancient  services  in  this  coun- 
try, to  constitute  quit  rents,  according  to 
that  definition,  yet,  by  analogy,  two  had 
been  invented:  The  first  was  the  shilling 
sterling    reserved    for  every  fifty   acres  of 

waste  land  granted  by  the  crown ;  and 
373      the  other,    the  shilling    sterling  *for 

every  fifty  acres  granted  by  the  pro- 
prietor of  the  Northern  Neck ;  both  founded 
in  composition,  and  the  tenure  feudal,  ac- 
cording to  the  words  of  the  grants:  Those 
by  the  crown  purporting  that  the  lands 
were  to  be  held  of  the  king,  his  heirs  and 
successors,  as  lords  of  the  manor  of  East 
Greenwich,  in  England;  and  those  by  the 
proprietor  that  they  were  to  be  held  of  him, 
his  heirs  and  assigns,  as  feudal  lords  of  the 
Northern  Neck.  It  was  in  the  latter  sense 
only,  that  the  term  was  understood,  with 
regard  to  the  lands  in  that  district,  by  the 
proprietor,  the  whole  people  of  the  Northern 
Neck,  and  the  legislature.  2  Tuck.  Black. 
42;  Chan.  Rev.  61.  The  rent  in  question, 
however,  has  no  resemblance  to  either,  1. 
Because  there  is  no  composition  expressed; 
nor  does  the  deed  agree  with  the  grants, 
either  as  to  price,  quantity  of  land,  rent, 
or  mode  of  payment.  2.  Because  the  act 
of  1752,  for  the  establishment  of  Winchester, 
destroyed  the  seignory  as  to  the  town  lands, 
and  converted  them  into  socage.  Edi. 
1752,  private  acts,  27.  The  consequence  is, 
that  the  rent  in  question  was  not  abolished 
by  any  of  the  acts  of  assembly  respecting 
quit-rents.  For  the  act  of  1779,  Ch.  Rev. 
98,  relates  to  royal  quit-rents  only :  that  of 
1777,  preserves  those  of  one  shilling  sterling 
in  the  Northern  Neck :  that  of  1782,  is  pro- 
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fessedly  a  law  of  sequestration  only,  Ch. 
Rev.  176:  that  of  1783,  admits  their  contin- 
uance, Chan.  Rev.  206:  that  of  1784,  pag^e 
31,  recognizes  them  as  existing  rights;  and 
that  of  1785,  page  36,  coupling  composition 
and  quit-rents  together,  abolishes  the  quit- 
rents,  but  exacts  compositions.  It  follows, 
that  none  of  the  quit-rent  statutes  affect  the 
case.  Neither  is  it  taken  away  by  the  bel- 
ligerent and  escheat  laws.  Not  by  the 
first;  because  none  of  them  confiscate  the 
property  of  British  subjects.  For  the  act 
of  1777,  sequestered  it,  Ch.  Rev.  64:  that 
of  May  1779,  continued  the  sequestration ; 
for  it  vested  the  lands  in  the  state  by  way 
of  escheat,  and  directed  an  office,  that  the 
proceeds  might  be  subject  to  future  deliber- 
ation, Ch.  Rev.  96:  and  that  of  October 
1779,  ch.  39,  confirms  the  actual  sales,  but 
saves    the    rights     of     the    owners. 

374  *Ch.  Rev.  118.  Not  by  the  second; 
because  Denny  M.  Fairfax  was  capa- 
ble of  taking  by  devise.  For  it  is  clear 
that  an  alien  may  take  by  grant,  Co.  Litt. 
2;  Perk.  il  48;  2  Black.  Com.  292,  293:  And, 
as  the  devise  is  in  nature  of  a  conveyance, 
and  the  devisee  takes  by  purchase,  Perk.  { 
505;  Cowp.  305,  306,  such  dispositions  have 
always  been  considered  as  effectual.  Pow. 
Dev.  316,  318;  2  Ves.  286,  362,  538;  Shep. 
Touch.  414.  The  consequence  is,  that  as 
no  office  had  been  taken,  Denny  M.  Fairfax 
was  seised  at  the  date  of  the  treaty  of 
peace ;  for  the  freehold  was  in  him  before 
entry,  as  nothing,  in  such  case,  descends 
upon  the  heir.  Co.  Litt.  Ill,  a.  But,  if 
so,  the  seizin  could  not  be  disturbed  by  the 
public  afterwards;  for  his  right  to  hold 
was  established  as  well  by  implication,  as 
by  the  words  of  the  treaty.  1.  Because  the 
right  to  take  the  inquisition  was  impliedly 
relinquished  as  contrary  *  to  the  policy  of 
states,  and  the  law  of  nations,  agreeable  to 
Calvin's  case,  7  Co.  27,  and  the  acts  of 
assembly  in  1777,  1779,  Ch.  Rev.  64,  98; 
which  declare  that  **the  public,  faith  and 
the  usages  of  nations  require,"  that  the 
estates  of  innocent  individuals  should  not 
be  confiscated ;  and  that  the  general  assem- 
bly, **from  that  generosity  which  so  hon- 
ourably distinguishes  the  civilized  nations 
of  the  present  age,"  had  taken  measures 
to  preserve  them  from  waste  and  destruc- 
tion. 2.  Because,  if  that  be  not  so,  then 
such  a  relinquishment  was  necessary  on 
both  sides,  as  Calvin's  case  would,  proba- 
bly, not  have  protected  the  lands  of  Ameri- 
can citizens  in  England,  upon  the  ground 
of  anterior  allegiance.  For  the  modern 
rule  is,  that,  when  allegiance  determines, 
the  character  of  subject  determines  also.  8 
T.  Rep.  40;  1  Bos.  &  Pull.  168.  Conse- 
quently, as  Great  Britain  released  the  al- 
legiance, that  case  was  so  far  overthrown  ; 
and,  therefore,  if  the  people  of  America 
could  have  escheated,  the  British  govern- 
ment might  have  done  so  likewise.  2  Bro. 
Civ.  L,.  273,  274.  But.  without  dwelling 
upon  considerations  of  that  kind,  the  words 
of  the  treaty  embrace  the  case,  1.  Because, 

inquisitions  of  escheat  and  judgments 

375  of  confiscation  *serve  to   perfect   for- 
feitures; which    are    never    complete 

until  actual  seizure,  confiscation  and  re- 
duction into  the  treasury.  4  Black.  Com. 
382,    386,    387;  Plowd.    486;  Cro.   Car.    431, 


461 ;  3  T.  Rep.  733,  734 ;  2  Inst.  206 ;  Bynk. 
9;  Jur.  Pub.  lib.  1,  c.  7;  Li  v.  lib.  38,  cap. 
23.  Accordingly,  the  act  of  assembly  pre- 
scribes expressly  that  an  office  shall  be 
taken:  and,  in  that  respect,  is  stronger 
than  the  statute  33  Hen.  8,  cap.  20,  which, 
in  terms,  dispensed  with  it;  but  still  an 
inquisition  was  thought  necessary.  Page's 
case,  5  Co.  52;  and  the  argument  is  a  for- 
tiori under  the  act  of  assembly.  2.  Because 
good  faith  required  that  belligerent  laws, 
made  to  weaken  the  enemy,  should  cease  to 
operate  at  the  return  of  peace;  and  there- 
fore the  sixth  article  declares  that  there 
shall  be  no  future  loss  or  damage  to  prop- 
erty on  either  side ;  which  could  not  be  ob- 
served, if  the  public  were  at  liberty,  under 
colour  of  a  distinction  between  escheat  and 
confiscation,  to  deprive  the  owner  of  his 
estate.  3.  Because  the  treaty  must  have 
meant  cases  of  this  kind,  or  none,  for  it 
could  not  have  related  to  confiscations  to  be 
created  under  fresh  statutes,  as  that  would 
have  supposed  a  renewal  of  hostilities  at 
the  moment  of  declaring  peace ;  and  there- 
fore it  must  have  referred  to  property  not 
completely  carried  into  the  treasury  under 
existing  laws.  4.  Because  the  fifth  article 
relates  to  particular  classes  of  British  sub- 
jects only ;  but  the  sixth  to  all  persons  on 
both  sides;  and  to  confine  it  to  refugees, 
would  make  the  contracting  parties  to  have 
been  less  anxious  for  the  protection  of  their 
own  meritorious  citizens,  than  for  persons 
who  had  only  a  fortuitous  connexion  with 
them.  5.  Because  the  discrimination  in  the 
fifth  article  proves  that  escheats  were  ex- 
pressly contemplated.  For,  as  to  the  lands 
already  sold,  the  states  were  to  be  solicited 
to  restore  them ;  but,  as  to  those  not  sold, 
no  such  request  was  to  be  made,  as  the  pro- 
hibition, against  future  confiscations,  was 
deemed  sufficient:  and,  in  this  view,  the 
act  of  1784,  page  8,  prohibits  all  future  con- 
fiscations, except  as  to  property  actually 
sued  for,  by  the  public,  in  some  court  prior 

to    the    ratification    of     the    treaty: 
376      '^Which  exception  has  no  relation  to 

cases  like  the  present,  and  therefore 
the  enactment  protects  them.  6.  Because 
the  rent  was  a  debt  in  nature  of  a  mortgage ; 
and  therefore  was  secured  by  the  treaty  ex- 
pressly. But,  if  there  were  any  doubt  upon 
the  treaty  of  peace,  that  of  London  in  1794, 
removed  the  difficulty ;  for  it  provides  that 
persons  of  either  nation,  then  holding  lands 
in  the  other,  shall  continue  to  hold  them, 
and  shall  have  power  to  dispose  of  them,  as 
if  they  were  natives.  The  result  is,  that 
the  rent  in  question  was  preserved  by  the 
treaties ;  and,  not  being  a  quit-rent  it  was 
neither  abolished  by  any  act  of  assembly, 
nor  reserved  to  the  vendor;  but  passed  by 
the  deed  from  Denny  Martin  Fairfax,  to  the 
appellant,  as  the  seizin  had  never  been 
disturbed,  1  H.  Black.  30 ;  3  T.  Rep.  88 ;  2 
Call,  249:  and  then,  whatever  might  haVe 
been  the  rights  of  the  commonwealth,  they 
were  all  relinquished  to  the  purchasers  by 
the  act  of  compromise  in  1796,  as  the  rent 
issued  out  of  the  land.  Swinb.  140.  The 
appellant  being  therefore  entitled  to  the 
rent,  may  maintain  the  present  action  to 
recover  it,  as  the  remedy  followed  the  as- 
signment. 14  Vin.  44;  Cro.  Jac.  510. 
Stuart  and  Hay,    for   the   appellee.     The 
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appellant  cannot  recover,  because  Denny 
M.  Fairfax  was  an  alien,  and  therefore  in- 
capable of  holding  or  conveying  lands* 
For,  upon  the  dissolution  of  the  former 
government,  all  the  existing  laws,  and  the 
rights  acquired  under  them,  ceased,  until 
new  laws  were  made,  and  new  rights  ac* 
quired  under  the  act  of  convention.  Ch. 
Rev.  37.  But  these  new  laws  were  neces- 
sarily prospective,  and  did  not  revive  any 
antecedent  rights.  Therefore,  supposing  it 
to  be  true  that,  if  the  dissolution  of  the 
former  government  had  not  abrogated  the 
existing  laws,  Fairfax  might  have  claimed, 
it  is  not  true  in  the  actual  state  of  things 
which  took  place  upon  the  declaration  of 
independence.  The  supposition,  however, 
is  unfounded.  For  it  is  a  settled  principle 
of  the  common  law,  which  was  adopted  by 
the  act  of  convention,  that   an  alien 
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^can  neither  inherit,  hold,  nor  convey 


lands,  as  no  allegiance  is  due  from 
him ;  and  therefore  Denny  M.  Fairfax  was 
utterly  incapable  of  holding,  or  imparting 
any  right,  in  the  property  «ued  for  by  the 
appellant.  It  is  to  no  purpose  to  say,  that 
Virginia  and  Great  Britain  formerly  owed 
allegiance  to  the  same  sovereign,  and  that 
the  citizens  of  both  countries  might  re- 
ciprocally hold  lands  in  the  other;  because 
that  relation  was  broken  up,  and  the  ca- 
pacity to  hold,  destroyed  by  the  revolution. 
The  doctrine  of  antenati  is  inapplicable  to 
the  case  before  the  court;  because  it  is 
founded  on  the  British  principle,  that  once 
a  subject  is  to  be  always  a  subject,  and  that 
a  man  cannot  adjure  allegiance  to  his  gov- 
ernment. 1  Black.  Com.  371.  But  that  is 
a  principle  not  admitted  by  us ;  on  the  con- 
trary, we  insist  upon  the  unqualified  right 
of  expatriation.  However,  all  the  reasons 
stated,  in  Calvin's  case,  against  aliens 
holding  lands,  such  as  their  acting  the  part 
of  concealed  enemies,  carrying  the  wealth 
of  the  country  away,  and  betraying  the 
secrets  of  state,  apply  as  well  to  the  antenati 
as  to  other  foreigners.  There  i%  no  partic- 
ular injury  done  to  British  subjects  by  this 
doctrine  as  growing  out  of  the  revolution ; 
for  the  same  result  would  have  followed 
from  the  annulment  of  allegiance  by  any 
other  cause.  Thus,  if  a  man  were  to  ex- 
patriate himself,  and  abjure  allegiance  to 
the  United  States,  the  like  consequences 
would  take  place;  for  it  is  not  the  mere  di- 
vision of  territory,  or  the  local  habitation 
of  the  person,  but  the  total  abrogation  of 
allegiance  which  produces  the  effect.  The 
treaty  of  peace  does  not  'help  the  case ;  for 
that  relates  to  confiscations  as  an  act  of 
war,  and  not  to  forfeitures  growing  out  of 
general  municipal  regulations.  Read  v. 
Read,  in  this  court,  (ante,  160.)  We  do 
not  resist  upon  the  ground  that  it  was 
enemy's  property,  but  upon  the  substantial 
foundation,  that  an  alien  cannot  hold  lands 
in  this  country,  and  therefore  cannot  con- 
vey any  title  to  them.  Neither  does  the 
treaty  of  London,  in  1794,  assist  the  appel- 
lant. For  that  treaty  says  nothing  about 
rents;  and    the    appellee^    and    not   Denny 

M.  Fairfax,  was  in  possession 
378      *of  the  land;  which  therefore    is    not 

embraced  by  it.  But  if  Denny  M. 
Fairfax  had  been  capable  of  taking  and 
holding,    he    was    not,    upon    common  law 


principles,  entitled  to  these  rents;  and 
therefore  his  assignment  of  them  to  the 
appellant  was  void.  For  lord  Fairfax  had 
not  seizin  of  them  at  the  time  of  the  de- 
vise, and  consequently  could  convey  noth- 
ing, because  a  mere  right  of  entry  will  no 
more  pass  by  a  will  than  a  deed :  And,  in 
estates  subject  to  a  condition  of  re-entry, 
he  that  has  the  right  of  re-entry,  although 
he  has  an  estate  in  the  condition,  has  not 
the  land,  until  the  condition  is  broken,  and 
an  actual  re-entry  is  made.  Co.  Litt.  214, 
215;  Pow.    Dev.  46,    182,    199,  202,  229,  234; 

1  Ves.  423;  Tabb  v.  Baird,  3  Call,  475.  But 
whether  these  positions  be  right  or  wrong, 
it  is  obvious  that  the  appellant  cannot  re- 
cover. For,  if  Denny  M.  Fairfax  had  any 
title,  he  did  not  convey,  or  mean  to  convey, 
it  by  his  deed  to  the  appellant :  On  the  con- 
trary, he  expressly  reserved  it.  For  it  was 
a  quit-rent;  and  was  always  so  considered 
by  the  tenants  and  collectors  of  lord  Fair- 
fax.    It  has  all  the  qualities  of  a  quit-rent, 

2  Black.  Com.  42 ;  and  differs  from  that  of 
the  two  shillings  sterling  for  every  hundred 
acres  in  nothing,  except  amount.  But  it 
is  not  the  amount,  but  the  terms  of  the 
reservation  wHich  constitutes  a  quit-rent; 
and  here  the  deed  is  by  lord  Fairfax,  as 
proprietor  of  the  Northern  Neck ;  and  the 
meaning  is,  that  the  rent  shall  be  paid  to 
him  and  his  heirs  as  proprietors.  If,  how- 
ever, it  be  a  quit-rent,  then  Denny  M. 
Fairfax  had  no  title  to  it  himself;  and 
therefore  could  convey  none  to  the  appel- 
lant. For  all  quit-rents  were  abolished  by 
the  acts  of  assembly :  which,  in  effect,  were 
an  actual  confiscation  of  it;  and  therefore 
it  neither  was,  nor  could  have  been,  resus- 
citated by  the  treaties.  The  act  of  compro- 
mise, as  it  is  called,  does  not  extend  to  the 
case ;  for  subjects  of  this  kind  were  not  in 
the  contemplation  of  the  legislature,  at  the 
time  of  making  that  act ;  and  therefore  it 
says  nothing  about  rents:  which,  conse- 
quently, remain  liable  to  the  same  objec- 
tions,   since    passing  the    act,    as    before. 

For  the  statute  only  gave,  to  Denny 
379      *M.  Fairfax  and  his  representatives, 

those  lands  which  lord  Fairfax  had 
expressly  appropriated  to  his  own  use;  but 
the  lot  in  question  was  not  of  that  charac- 
ter ;  and  therefore  neither  that,  nor  the  rent 
was  affected  by  the  law. 

Randolph,  in  reply*  There  was  a  clear 
distinction  between  quit-rents,  and  rents 
of  the  kind  in  question.  The  former, 
which,  both  in  vulgar  and  legislative  lan- 
guage, meant  the  two  shillings  sterling  for 
every  hundred  acres  of  waste  land  granted, 
was  unique  in  its  character,  and  was  re- 
served to  the  proprietor  in  virtue  of  his 
seignory :  But  the  latter,  that  is  to  say, 
those  of  the  kind  in  question,  were  reserved 
to  him  in  his  natural  capacity,  and  created 
by  deeds  given  by  him  as  owner  in  socage. 
Ijbis  distinction  prevailed  in  all  his  pro- 
ceedings: For  theseignoral  rents  were  kept 
in  one  set  of  books,  and  those  due  upon  lots 
in  town,  and  other  socage  property,  in 
another:  which  shews  that  he  did  not  con- 
sider them  as  the  same„  It  follows  that 
the  rent  in  question  was  not  a  quit-rent,  but 
a  common  rent  charge ;  and  therefore,  was 
neither  abolished  by  the  acts  of  assembly, 
nor  embraced  by  the  reservation  contained 
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in  the  deed  from  Denny  M.  Fairfax  to  the 
appellant.  Consequently,  it  passed  by  that 
deed;  because  a  rif^ht  of  entry,  accruing  by 
forfeiture  for  non-payment  of  a  rent  charge 
in  fee,  may  be  conveyed ;  for  it  operates  as 
a  limitation,  and  not  as  a  condition,  Cro. 
Jac.  511.  The  law  concerning  pretensed 
titles  has  no  application;  because  that 
mealis  a  contested  right  to  the  land  itself, 
and  not  to  an  entry  given  to  enforce  pay- 
ment of  a  debt.  Denny  M.  Fairfax  was 
capable  both  of  taking  and  holding  lands. 
For  he  was  born  before  the  revolution,  and 
therefore  had  the  privileges  common  to 
both  countries.  Consequently  he  was 
Seized  of  the  rent  at  the  date  of  the  treaty 
of  peace,  as  no  office  had  been  taken  for  the 
commonwealth;  and  therefore  he  was  pro- 
tected by  the  provisions  of  that  treaty: 
which  were  rendered  more  effectual  by  the 
treaty  of  London ;  for  being  siezed  of  the 
rent  which  could  command  the  land  as 
380  an  incident,  the  case  is  within  *the 
equity  of  the  latter  treaty.  But  the 
act  of  compromise,  which  was  intended  to 
cover  all  the  rights  of  the  appellant,  re- 
moves all  difficulties,  and  puts  an  end  to 
the  controversy.  For  it  gives  capacity,  in 
words,  to  Denny  M.  Fairfax,  and  confirms 
the  claims  of  the  appellant,  as  to  every 
thing  not  expressly  surrendered;  because  it 
conveys  the  right  of  the  commonwealth  to 
the  latter,  and  he  had  that  of  Fairfax  be- 
fore. 

Cur.  adv.  vult. 

ROANE,  Judge.  This  is  an  action  of 
ejectment  brought  by  the  appellant  against 
the  appellee  for  a  lot  in  the  town  of  Win- 
chester. The  principal  object  of  the  suit 
is,  to  try  the  title  of  the  appellant  to  a  rent 
of  five  shillings  per' annum  alleged  to  be 
due  on  the  said  lot,  and  claimed  by  him  as 
grantee  under  Denny  Fairfax.  The  said 
Fairfax  having  in  his  deed  expressly  re- 
served all  quit-rents,  the  appellant  has  no 
right  to  recover  in  this  case,  if  this  court 
be  of  opinion,  that  the  rent  in  question  is 
a  quit-rent.  Being  clearly  of  opinion,  that 
that  rent  is  a  quit-rent,  I  shall  confine  my 
observations  principally  to  that  point,  al- 
though other  topics  were  discussed  at  large 
in  the  argument. 

It  is  expressly  agreed  in  the  case  before 
us,  that  the  two  shillings  per  hundred  acres 
reserved  on  lands  granted  in  the  Northern 
Neck,  and  on  those  granted  in  the  other 
parts  of  Virginia,  before  the  revolution, 
was,  throughout  those  territories  respec- 
tively, denominated  a  quit-rent.  It  is  also 
admitted  by  the  counsel  on  all  sides,  in  this 
argument,  that  those  sums  are  and  were 
quit-rents;  although  Mr.  Call,  counsel  for 
the  appellant,  has  made  a  complete  felo  de 
se  of  his  admission,  by  bringing  us  to  the 
test  of  the  English  idea  of  a  quit-rent.  He 
contends,  under  that  standard,  and  refers 
to  2  Black.  Com.  42,  that  it  is  essential  to 
a  quit-rent  that  the  land  should  be  held 
under  a  manor,  and  also  that,  on  payment 
of  the  rent,  the  tenant  should  go  quit  of  all 
former  services. 

If  this  be  the  true  standard,  then  the  said 

two  shillings  rent  is   not  a  legal  quit-rent : 

Then    there     never    were    any  quit- 

381      '^rents  in   this   country ;  for   1st,    the 

grant  for  land  by  lord  Fairfax,  stated 


in  the  4th  finding  of  the  case  (and  it  is 
further  found  that  all  the  grants  for  waste 
lands  were  uniformly  alike)  makes  no  men- 
tion whatever  of  a  manor;  and  2dly,  the 
grant  by  the  governour  of  Virginia,  stated 
in  the  6th  finding  of  the  case,  (and  all  his 
grants  were  undoubtedly  alike  in  this  re* 
spect)  annexes  other  services,  besides  the 
payment  of  the  rent,  to  be  rendered  by  the 
tenant,  viz.  the  cultivation  and  improve- 
ment of  the  land.  That  gentleman,  then, 
must  either  give  up  this  favourite  English 
criterion  of  sL  quit-rent,  or  retract  the  con- 
cession he  has  made.  As  such  a  retraction 
cannot  for  a  moment  be  contemplated,  we 
must  resort  to  some  other  criterion  of  a 
quit-rent,  adapted  to  the  case  of  the  said 
two  shillings^  and  decisive  of  the  question 
before  us.  The  criterion  I  shall  embrace 
is  that  which  is  sanctioned  by  the  popular 
and  legislative  understanding  on  the  sub- 
ject, through  a  long  succession  of  time. 

That  linderstanding  has  thrown  into  the 
class  of  quit-rents,  those  rents  reserved  to 
the  king,  or  proprietor,  as  the  case  may  be, 
on  an  absolute  grant  of  waste  land;  on  a 
grant,  too,  for  which  an  original  price 
was  paid,  generally  denominated  composi- 
tion money,  and  on  which  a  trifling  rent  is 
reserved,  as  a  mere  feudal  acknowledgment 
of  tenure.  This  understanding  was  uni- 
versal as  it  related  to  the  two  shillings  rent, 
because  that  rent  was  also  universal, 
throughout  the  whole  country.  The  rent  of 
five  shillings  in  question  was  only,  not  uni- 
versally, so  denominated,  because  it  was  in 
itself  local  and  particular.  It  was  not 
known  in  remote  places  that  such  a  rent 
existed,  but  so  far  as  such  knowledge  did 
extend,  viz.  in  and  about  the  town  of  Win- 
chester, the  rent  in  question  is  agreed  to 
have  been  generally  denominated  a  quit- 
rent  by  the  people,  and  sometimes  so  de- 
nominated by  lord  Fairfax's  agents.  Had 
tovvns  and  grants  of  this  description  been 
generally  established  throughout  that  ter- 
ritory, there  is  no  question,  but  that  this 
rent  would  have  been  as  universally  denom- 
inated a  quit-rent,  as  the  rent  of  two  shil- 
lings per  hundred  acres  on  lands. 
382  *I  have  said  that  the  rent  of  two 
shillings  per  hundred  acres  on  land 
was  universally  understood  to  be  a  quit- 
rent;  but,  in  this,  I  am  incorrect.  The 
understanding  was  confined  to  the  terri- 
tories of  the  Northern  Neck,  and  of  the 
residuary  part  of  Virginia,  respectively, 
in  relation  to  their  own  respective  quit- 
rents.  The  people  of  the  one  knew  nothing 
(so  far  as  we  can  judge  from  the  case 
agreed)  of  the  rents  existing  in  the  other 
territory,  and  there  is  no  usage  found,  on 
this  subject,  extending  beyond  their  own 
respective  rents  and  confines.  Like  the 
five  shillings  rent  now  in  question,  the  two 
shilling  rents  were  universally  so  denomi- 
nated by  the  people  respectively  to  whom 
they  were  known,  and  by  whom  they  were 
payable,  but  no  further.  There  is,  there- 
fore, in  this  respect,  a  perfect  analogy  be- 
tween the  two  cases.  -  Am  I  not,  therefore, 
correct  in  saying  that  the  rent  of  five  shil- 
lings is  as  much  sanctioned  as  a  quit-rent 
by  the  popular  opinion  and  understanding, 
within  the  sphere  of  its  existence,  as  the 
rent  of  two  shillings? 
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If  there  be  any  general  passages  in  our 
laws,  or  in  any  treaties  upon  our  laws, 
which  seem  to  confine  the  idea  of  quit-rent 
to  the  two  shillings  rent,  we  must  attribute 
it  to  the  same  want  of  knowledge  of  the  ex- 
istence of  this  local  rent  of  five  shillings. 
But  this  court  cannot  now  plead  such  igno- 
rance in  excuse.  The  case  is  properly 
brought  before  us;  and  we  may  try  this 
rent  by  the  same  standard  and  the  same 
principles  as  apply  to  the  general  rent  of 
two  shillings  per  100  acres. 

The  rent  before  us  entirely  corresponds 
with  the  two  shillings  rent,  payable  on 
lands  in  the  Northern  Neck,  in  all  its  es- 
sential features?  For  1st.  The  lot  granted 
in  this  case  is  expressly  stated  in  the  deed 
to  have  been  '^heretofore  waste  and  un- 
granted  land.''  It  is  also  further  agreed, 
that  there  is  no  survey  extant  of  that  land 
prior  to  the  establishment  of  the  town  of 
Winchester.  The  act  of  assembly  on  that 
subject  does  not  pretend,  that  that  land  was 
ever  before  granted,  or  appropriated ;  and 
the  aid  of  the  legislature  was  only  obtained 
for  the  purpose  of  conferring,  on  the 
383  grantees  *of  lots,  the  privileges  en- 
joyed by  the  freeholders  and  inhab- 
itants of  other  towns :  As  to  any  right  of 
property  passing  from  the  grantor  to  the 
grantee  of  the'  lots,  the  act  of  assembly  is 
wholly  silent  and  inapplicable.  This 
feature,  then,  of  being  land  ungranted  by 
the  proprietor,  prior  to  the  very  grant  in 
question,  places  this  lot  on  a  common 
ground  with  general  grants  of  vacant  tracts 
of  land  in  the  said  territory.  2d.  It  is 
found  that  composition  money  was  paid  on 
the  grant  of  this  lot,  as  was  also  the  case 
on  granting  vacant  tracts  of  land,  and  the 
grants,  in  both  cases,  convey  the  absolute 
property.  It  is  not  indeed  stated  in  the 
case,  that  the  price  paid  for  the  lot  was 
called  composition  money :  that  might  have 
been  deemed  by  the  appellee  unnecessary  to 
be  stated,  as  I  presume  it  is.  It  is  enough 
that  that  price  agrees  with  the  general 
composition  in  all  its  essential  features. 
3d.  In  both  species  of  grants,  the  rent  is 
denominated  alike:  it  is  called,  in  both 
grants,  a  "rent,"  or  a  *'fee  rent,**  and  is 
not  called  a  quit-rent  in  either.  4th.  In 
both  cases  the  said  rents  are  respectively 
perpetual;  and  5th.  The  rents,  in  both 
cases,  are  of  trivial  sums,  fully  adequate  to 
import  an  acknowledgment  of  tenure,  but 
in  no  degree  commensurate  with  the  annual 
value  of  the  lands.  Wherefore,  then,  shall 
we  merely,  on  the  ground  of  variation  in 
the  amount  of  the  rent  or  composition  (a 
circumstance  well  compensated  by  the 
difiference  of  situation  and  value)  differ  the 
cases  of  the  two  rents,  and  lose  sight  of  all 
those  great  traits,  which  are  common  to 
them  both? 

I  touch  not  those  cases  in  which  lord 
Fairfax  stood  in  any  other  relation,  than 
merely  as  lord  of  the  fee.  I  touch  not 
those,  in  which  he  had  become  a  private 
proprietor.  The  general  assembly  of  Vir- 
ginia, anxious  to  abolish  feudal  and  per- 
petual rents,  due  to  the  government  of 
Virginia  and  to  lord  Fairfax,  as  soon  as 
his  rights  had  fallen  into  the  hands  of 
aliens,  respected,  as  beyond  their  reach, 
that    perpetual   revenue    which    may    have 


been,  in  a  multitude  of  instances,  reserved 
by  one  individual  from   another,  on  grants 
of  land  held  by  private  ownership. 

384  *Anxious  to  free  our  people  from 
those  inconsiderable  though  degrad- 
ing rents  which  so  strongly  partook  of  a 
feudal  nature,  and  which  were  due  to  the 
lord  of  the  fee,  they  respected  those  rents 
which  were  due  to  the  private  owners  of  the 
soil;  which  were  of  considerable  amount; 
which  bore  some  proportion  to  the  actual 
value  or  profits  of  the  lands;  and  which 
(the  grantee  having  never  paid  a  price  for 
the  land,  on  an  absolute  acquisition 
thereof,)  formed  the  only  compensation, 
receivable  by  the  proprietor,  for  the  pos- 
session  and  enjoyment  of  his  land. 

I  understand  that  this  rent  is  now  to  be 
recovered  on  the  principle  that  it  is  a  ground 
rent :  but  I  call  on  this  court  to  shew  any 
instance  of  a  ground  rent,  in  which  the 
lessor  of  the  premises  had  not  acquired  a 
private  right  to  soil.  L^ord  Fairfax  was 
fully  sensible  of  the  distinction  which  ex- 
isted beween  his  proprietary  rights  and  his 
private  rights  of  the  soil.  It  was  his  uni- 
form practice  to  make  a  conveyance  of  lands 
in  fee  in  the  usual  form  to  some  friend, 
and  take  back  a  re-conveyance  thereof, 
when  he  meant  to  acquire  the  private  fee 
simple  property  in  them.  The  case  before 
us  expressly  finds  that  this  was  done  in 
relation  to  the  two  manors,  and  to  the  lot  No. 
18,  in  the  town  of  Winchester.  In  relation 
to  the  manors,  this  might  (but  for  the  uni- 
form practice  aforesaid)  have  probably  been 
dispensed  with ;  for  the  leases  granted  to  the 
tenants  thereof  convey  not  the  absolute 
property  of  the  soil,  and  carry  on  the  face 
of  them,  almost  in  every  line,  strong 
badges  of  private  ownership  on  the  part  of 
the  lessor.  No  man  can  read  those  leases, 
and  hesitate  for  a  moment  to  believe  that 
lord  Fairfax's  intention  was  to  convert  the 
soil  of  those  manors  into  private  property; 
yet  that  was  not  sufiQcient  in  the  opinion  of 
the  proprietor:  those  lands  also  were  sub- 
jected by  him  to  the  uniform  process  of  a 
conveyance  and  re-conveyance.  But  not 
only  those  conveyances,  but  those  in  rela- 
tion to  lot  No.  18,  in  the  addition  to  the 
town  of  Winchester,  shew  strongly  lord 
Fairfax's  practice  and  sense  on  this  sub- 
ject. If  this  court  should  now  adjudge 
the     lot     in    question,    or    the    rent 

385  ^accruing  thereon,    to   be  the  private 
property  of  the   appellant,    they    will 

differ  from  lord  Fairfax  himself,  who 
thought  a  conveyance  and  re-conveyance 
necessary,  whenever  he  wished  to  acquire 
private  property.  When  I  speak  of  the  lot 
in  question  as  not  having  become  the 
private  property  of  lord  Fairfax,  I  speak 
with  reference  to  the  actual  rules  of  his 
office,  and  his  own  construction  of  his 
grant.  Further  I  would  not  be  understood 
to  give  a  decided  opinion. 

Were  it  permitted  to  me  to  go  out  of  this 
record,  I  would  refer  to  the  6th  finding  in 
the  case  of  Hunter  v.  Fairfax,  formerly 
argued  before  this  court,  wherein  Mr.  Fair- 
fax and  the  other  party  agreed,  ^*That  lord 
Fairfax  died  seized  in  fee  of  sundry  tracts 
of  land  in  the  county  of  Frederick,  and 
other  counties  in  the  Northern  Neck,  con- 
taining altogether  300,000  acres,  which  had 
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been  g^nted  and  conveyed  by  him  to  B. 
Martin  in  fee,  upon  the  same  terms  as  other 
lands  were  conveyed  and  granted  by  him 
in  fee  as.  aforesaid ;  which  lands  were  soon 
thereafter  re-conveyed,  by  the  said  Martin, 
unto  him  in  fee." 

This  word  altogether,  taken  in  connexion 
too  with  the  large  number  of  acres  men- 
tioned, strongly  imports  that  lord  Fairfax 
had  the  fee  simple  property  in  no  lands  in 
the  Northern  Neck,  which  had  not  under- 
gone that  process.  But  however  that  may 
be,  as  the  appellant  does  not  lay  claim  to 
all  the  lands,  and  the  rents  due  thereon, 
existing  in  the  Northern  Neck,  but  only  to 
such  as  had  become  the  private  property  of 
lord  Fairfax,  or  his  ancestors,  and  has  not 
shewn  in  his  case,  any  other  process  by 
which  the  private  property  of  the  soil  could 
be  or  was  acquired  by  lord  Fairfax  than 
such  conveyance  and  re-conveyance,  I  am 
perfectly  warranted  in  saying,  upon  the 
case  before  us,  that  no  other  process  can 
be  known  to  us  on  this  subject,  how  many 
others  soever  may  exist  (if  any  such  in 
fact  do  exist)  or  rest  within  the  private 
knowledge  of  this  court.  We  are  to  try 
this  cause  upon  the  facts  agreed  between 
the  parties,  and  not  upon  facts  which  may 
be  alleged,  or  may  in  fact  exist,  but  do  not 
exist  upon  this  record.  I  presume 
386  also  *that  the  appellant  is  bound  by 
the  admissions,  express  or  implied,  of 
those  under  whom  he  claims;  and  I  also 
presume  that  lord  Fairfax  has  strongly  ad- 
mitted that  the  private  property  of  the  lot 
in  the  deed  mentioned  did  not  exist  in  him, 
by  having  omitted  to  extend  to  that  lot,  the 
process  he  deemed  it  necessary  to  resort  to, 
for  acquiring  the  private  property  of  the  lot 
No.  18,  before  mentioned.  Are  not  the 
admissions  of  lord  Fairfax  the  admissions 
of  the  present  appellant?  And  does  not 
the  admission,  now  in  question,  bar  him 
from  setting  up  the  present  claim?  Does 
this  court  sit  here  to  vacate  the  admission 
of  parties,  and  to  give  them  more  than  they 
can  ask,  or  do  conceive  themselves  entitled 
to?    I  presume  not. 

Being  clearly  of  opinion,  upon  the  case 
before  us,  that  the  private  property  of  the 
soil  was  not,  nor  could  be  acquired  by  lord 
Fairfax,  except  by  conveyance  and  re-con- 
veyance, I  can  take  no  notice  of  any  al- 
leged acquisition  by  survey,  even  were  that 
survey  for  lord  Fairfax's  own  use.  All 
the  notice  of  such  surveys  that  I  can  now 
take  is,  that  in  relation  to  the  surveys  of 
the  lots  in  Winchester,  lord  Fairfax  has 
admitted  that  they  did  not  vest  the  private 
property  of  the  soil  in  him.  He  has  ad- 
mitted this,  by  making  and  taking  a  convey- 
ance and  re-conveyance  of  the  lot  No.  18, 
in  said  town,  in  order  to  vest  in  him  such 
property  therein.  He  has  admitted  that 
the  surveys  of  manors,  though  confessedly 
made  for  his  own  use,  were  not  adequate 
to  such  purpose,  by  using  a  similar  pro- 
cess in  relation  to  them.  Can  we  therefore 
say,  upon  this  record,  that  the  private  right 
of  soil  was  acquirable  in  any  instance  by 
a  mere  survey?  The  act  of  compromise  (to 
be  hereafter  more  particularly  noticed) 
states  indeed,  hypothetically,  that  this 
might  be  done.  I  will  only  add  at  present, 
that  whenever  a   case   shall  occur,    which 


will  state  facts  to  justify  that  inference, 
that  act  shall  receive  from  me  a  correspond- 
ent construction :  but  the  general  and 
hypothetical  words  of  an  act,  grounded  per- 
haps on  the  representation  of  an  interested 
party,  cannot  make  that  to  have  an- 

387  tecedently  existed,  which  *on  a   fair 
construction  by   the  judiciary,    shall 

be  found  to  have  had  no  such  existence. 

But  whatever  may  be  the  case  of  the  sur- 
vey confessedly  made  for  lord  Fairfax's 
own  use,  the  survey  of  the  lots  in  addition 
to  the  town  of  Winchester,  was  not  of  that 
character.  It  was  for  the  use  of  purchasers 
who  were  to  pay  a  high  rate  of  composition 
upon  the  grant  of  the  soil.  Lord  Fairfax 
indeed  acquired  a  right  of  soil  in  the  lot 
No.  18;  but  that  not  by  virtue  of  the  sur- 
vey, but  by  virtue  of  the  conveyance  and 
re-conveyance  before  mentioned. 

I  have  said  that  the  act  of  1752  related 
not  at  all  to  any  rights  of  property  respect- 
ing the  lot  in  question.  It  only  gave  to 
the  purchasers  of  lots  the  privileges  en- 
joyed by  the  citizens  of  other  towns. 
When  in  the  second  section  of  that  act  lord 
Fairfax  is  called  the  proprietor  of  the  lot 
added  to  the  town,  it  is  only  in  the  sense 
of  general  proprietor  of  the  Northern 
Neck.  It  is  not  in  the  sense  of  private 
owner  of  the  soil.  This  is  incontestibly 
proved  by  the  finding  in  the  case,  that  the 
lot  in  question  was  waste  and  ungranted 
land  prior  to  the  grant  to  the  person  under 
whom  the  appellee  claims.  This  act  of 
assembly  is  therefore  entirely  incompetent 
to  shew,  that  the  private  right  of  soil  in 
the  lot  in  question  was  ever  acquired  by 
lord  Fairfax. 

If  lord  Fairfax,  anxious  to  accelerate  the 
settlement  of  his  territory,  instead  of  wait- 
ing until  private  adventurers  had  found 
and  entered  for  waste  lands,  had  himself 
set  apart  and  surveyed  into  small  tracts,  a 
large  tract  of  waste  land,  and  invited  in- 
dividuals to  take  grants  thereof,  paying  a 
higher  rate  of  composition  and  of  quit-rent, 
in  consideration  of  the  trouble  he  had  been 
at  in  making  the  said  location  and  survey, 
can  it  be  questioned  for  a  moment  that 
the  grantees  of  those  lands  would  have 
holden  on  a  common  footing  with  other 
grantees  in  his  territory?  But  this  mode 
is  no  how  different  from  the  one  before  us, 
except  that  the  latter  relates  to  a  lot  of 
ground,  and  the  former  to  a  tract ;  a  circum- 
stance certainly  immaterial. 

388  *In  the  case  before  us,  the  very  lot 
in  question  being  vacant  land,  might, 

prior  to  the  survey  by  lord  Fairfax,  have 
been  taken  up  by  an  individual.  But  lord 
Fairfax,  anxious  to  enlarge  the  town,  and 
thereby  not  only  quicken  the  settlement  of 
the  adjacent  country,  and  thus  increase 
his  revenue,  but  also  enhance  the  value  of 
his  own  adjacent  property,  did  not  choose 
to  await  that  slow  process,  but  laid  off  the 
land  into  lots,  and  invited  purchasers.  For 
his  trouble  herein,  he  was  amply  remuner- 
ated, by  the  high  rate  of  composition,  re- 
quired on  a  grant  of  the  land.  These  were 
the  motives  that  operated  on  him  in  this 
business.  Wherever  he  appropriated  or 
reserved  any  lot  or  lots  to  his  own  private 
use,  let  those  rights  be  respected;  but  let 
us  carry  it  no  further.     Admit  that,  in  the 


991 


6  CALL 


Virginia  Reports,  Annotated. 


380>aoi 


^ 


case  before  us,  the  survey  of  lots  suspended 
the  g'eneral  right  of  adventurers  to  survey 
it  as  waste  land,  that  suspension  was 
clearly  taken  away  by  lord  Fairfax's  invita- 
tion to  persons  to  take  grants  thereof.  The 
question  is  not  whether  a  suspension  of 
this  kind  ever  existed  or  not,  but  whether 
lord  Fairfax  ever  acquired  or  intended  to 
acquire  the  private  right  of  soil  in  the  lot 
in  question?    Most  certainly  he  did  not. 

Having  compared  the  grant  in  question 
with  the  general  grants  of  waste  lands  in 
the  Northern  Neck,  and  found  in  them  a 
perfect  correspondence,  I  will  now  briefly 
compare  it  with  the  leases  in  the  manors 
stated  in  the  case,  and  which  are  con- 
fessedly private  property,  and  I  believe  ^e 
shall  find  no  manner  of  similitude  between 
them.  The  lessees  of  the  manors  have  paid 
no  original  price  or  composition  therefor: 
they  have  acquired  no  absolute  property 
therein,  but  only  the  use  thereof  during 
a  term.  The  rents  payable  therefor  are  20 
shillings  or  40  shillings  per  hundred  acres 
per  annum  respectively:  a  sum  too  great 
for  a  mere  feudal  acknowledgment  of  ten- 
ure, and  bearing  a  good  proportion,  per- 
haps, at  the  time  of  the  grants,  to  the 
yearly  value  of  the  land.  Besides,  this 
manor  land  was  not  only  converted  into 
private  property  by  the  process  before 
mentioned,  but  the  lessees  in  all  their 
389  covenants  bear  strongly  *the  badges 
of  private  ownership.  In  all  these 
respects,  the  grant  before  us  is  entirely 
dissimilar. 

If  any  stress  is  laid  on  the  finding  in 
the  case,  'Hhat  the  grants  of  all  lands 
were  uniformly  alike,  except  as  to  grants 
of  lots  in  places  laid  off  for  towns,"  it  may 
be  answered,  that  such  variation  is  rendered 
necessary,  by  the  difference  of  the  subject; 
such  as  the  different  rates  of  composition 
and  rents,  and  the  different  conditions  and 
covenants  necessary  to  be  obtained  in  the 
two  instruments.  If  any  essential  and 
substantial  variation  existed  between  the 
two  grants,  going  to  the  merits  of  this 
case,  it  was  the  duty  of  the  appellant  to 
have  shewn  them  to  the  court  in  his  case. 
The  variation  stated  in  this  finding,  is 
satisfied  by  the  immaterial  variations  just 
mentioned,  and  which  are discernable  from 
an  inspection  of  the  grants  themselves  as 
set  out  in  the  case.  That  inspection  does 
not  exhibit  any  essential  and  substantial 
variation  going  to  the  merits  of  the  case : 
the  appellant  himself  has  not  stated,  or 
even  pointed  out,  any  such ;  and  we  cannot 
make  his  case  better  than  he  himself  has 
made  it. 

I  come  now  to  consider  some  of  the  acts 
of  assembly  on  this  subject. 

The  acts  of  October  1777,  ch.  2,  and  May 
1779,  ch.  13,  abolished  quit-rents  through- 
out Virginia,  except  in  the  Northern  Neck. 
They  did  not  invade  the  quit-rents  of  lord 
Fairfax,  because  he  was  a  citizen,  although 
every  reason  assigned  for  the  abolition 
equally  applied  to  his  quit-rents.  They  did 
not  attempt  such  invasion  until  it  was  as- 
certained, or  at  least  believed,  that  those 
quit-rents  had  devolved  on  alien  enemies. 
Then  they  did  sequester  them,  and  ulti- 
mately confiscate  them. 

Those  acts  did  abolish  the  quit-rents  in 


the  residuary  part  of  Virginia,  after  ex- 
pressly premising  that  it  was  derogatory  to 
our  people  to  hold  their  lands  '^subject  to 
any  servile,  feudal,  or  precarious  tenure, 
and  to  prevent  the  danger  to  a  free  state 
from  perpetual  revenue.**  Acts  1779,  ch. 
13,  p.  98.  Here  then  is  a  strong  legislative 
exposition  of  what  is  meant  by  a  quit-rent. 
It  is  a  rent  which  is  servile,  feudal,  and 
perpetual. 

390  '^If  the  power  of  the  legislature  had 
then    extended  to  and   been  exercised 

over  the  quit-rents  of  lord  Fairfax,  would 
not  the  rent  in  question  have  been  also  em- 
phatically included?  Nay,  had  there  been 
a  similar  grant  of  lots  in  the  other  part  of 
Virginia  by  the  governour,  would  not  the 
rents  reserved  thereon  have  been  equally 
destroyed?  Can  it  be  denied  that  the  rent 
in  question  is  a  servile  and  feudal  rent,  or 
that  the  appellant  can  claim  it  only  as 
successor  to  the  lord  of  the  fee?  for  the 
lot  in  question  had  never  been  specifically 
appropriated  by  lord  Fairfax  to  his  own 
use.  If  the  decision  of  the  district  court 
be  now  reversed,  will  you  not,  sir,  create  a 
lord  paramount  as  to  the  property  in  ques- 
tion? And  will  not  the  inhabitants  of 
Winchester  be  subjected  forever  to  the  de- 
grading vassalage  of  paying  to  sach  lord 
paramount,  a  servile,  feudal  and  perpetual 
revenue?  Will  you  not  place  those  citizens 
in  that  abject  state,  from  which  the  legis- 
lature of  our  country,  at  the  very  instant 
of  the  revolution,  solicitously  laboured  to 
emancipate  all  our  people?  Will  you  not  in 
fact,  sir,  revive  upon  the  people  of  the 
Northern  Neck,  a  partial  proprietorship? 
How  far  that  proprietorship  may  hereafter 
be  attempted  to  be  extended  in  consequence 
of  the  precedent  now  to  be  set,  and  the 
principles  now  contended  for,  I  pretend  not 
to  determine.  Great,  as  I  trust  the  respect 
of  this  court  will  ever  be  for  the  rights  of 
private  property  claimed  by  any  suitor,  I 
hope  we  shall  never  favour  mere  feudal  and 
seignoral  rights:  nor  permit  ourselves  to 
carry  back  our  people,  or  any  section  of  our 
people,  to  that  degrading  state  of  vassal- 
age, so  strongly  depicted  by  our  laws; 
and,  from  which,  the  revolution  ought  to 
have  liberated  them. 

When  the  legislature  of  Virginia,  by  the 
act  of  1779,  discharged  all  '*proprietors  of 
lands"  not  only  from  quit-rents,  but  from 
all  other  **  reservations  and  conditions  in 
the  patents  or  grants  of  land  from  the 
crown  of  England,"  extending  even  to  a 
discharge  from  the  condition  of  cultivating 
part  of  the  land  granted,  would  not  this 
abolition  equally  have  extended  to  lots  in 
town,     (if     there     were    any    such,) 

391  granted  *mcrely  and  directly    by  the 
crown?    Are   not   the    owners  of  the 

lots  equally  ** proprietors  of  lands,"  within 
the  very  language  of  the  act ;  and  would 
not  every  reason  of  the  law  equally  extend 
to  them?  Nay,  as  theconditionof  cultivat- 
ing a  portion  of  the  lands  granted,  is 
equally  useful  to  the  country  with  the  con- 
dition of  building  upon  lots  granted  in 
towns,  would  not  this  latter  condition  have 
been  equally  destroyed,  when  imposed  only 
by  the  grant,  however  it  would  have  been 
saved,  as  not  being  within  the  act  of  1779, 
when  imposed  by  an  act  of  assembly? 
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The  analogy  is  very  strong  between  what 
the  assembly  actually  did  by  the  acts  of 
1777  and  1779,  in  relation  to  Virginia  in 
general,  and  what  they  would  have  do*^e 
at  the  same  time  in  relation  to  the  North- 
ern Neck,  had  they  not  been  restrained  by 
a  respect  for  lord  Fairfax's  rights  as  a  citi- 
zen. The  abolition,  however,  effected  by 
those  acts,  has  been  extended  to  the 
Northern  Neck,  since  the  death  of  lord 
Fairfax. 

If  the  act  of  1777,  ch.  2,  which  gave  credit 
to  the  people  of  the  Northern  Neck  for  their 
quit-rents,  as  part  of  the  public  tax,  has, 
by  the  terms  of  it,  seemed  to  confine  quit- 
rents  to  the  rent  of  two  shillings  per  100 
acres  on  land,  is  there  a  single  reason  why 
this  indulgence  should  not  have  been 
equally  extended  to  the  owners  of  the  lots 
in  question?  Are  we  not  to  consider  it, 
at  most,  as  an  omitted  case;  as  a  case 
only  omitted  on  account  of  the  locality  of 
the  rent,  and  the  ignorance  of  its  existence, 
on  the  part  of  the  legislature? 

But  if  this  be  relied  on  as  a  legislative 
exposition  of  a  quit-rent;  if  this  court  is 
not  permitted  to  say,  that  where  there  is 
the  same  reason,  there  is  the  same  law, 
shall  not  that  body  be  permitted  to  correct 
itself?  Shall  not  other  legislative  exposi- 
tions be  equally  respected?  In  the  very 
same  clause  of  that  very  act,  the  legislature 
has  corrected  itself,  by  defining  a  quit-rent 
to  be  a  servile,  feudal  and  perpetual  rent. 
This  same  idea  is  also  kept  up  in  the  act 
of  1779,  as  before  stated ;  and  in  the  act  of 
1782,  ch.  8,  the  citizens  of  the  Northern 
Neck  are  credited  for  their  quit-rents, 
392  by  *the  general  terms  of  **all  quit- 
rents;**  leaving  it  to  the  judiciary 
to  decide  what  those  quit-rents  are.  Do 
not  these  legislative  expositions  entirely 
embrace  the  rent  before  us,  and  abundantly 
overpower  the  solitary  exposition  which 
has  been  relied  on?  And  if  the  act  of  1777, 
by  the  particular  terms  of  it,  excluded  the 
citizens  of  Winchester  from  the  benefit 
thereby  conferred,  in  opposition  to  the  rea- 
son and  equity  of  the  case ;  do  not  the  gen- 
eral terms  of  1782,  authorize  us  to  compre- 
hend those  citizens,  and  effectuate  the 
manifest  intention  of  the  legislature,  by 
placing  all  those  who  stand  under  like  cir- 
cumstances upon  a  common  and  equal 
ground?  I  conclude,  therefore,  most  clearly, 
that  the  legislative  definition  and  exposi- 
tion of  a  quit-rent,  as  well  as  the  popular 
understanding  on  the  subject,  entirely  ex- 
tends to,  and  includes  the  rent  now  in 
question.  I  will  only  add  as  a  further  leg- 
islative idea,  on  the  subject  before  us,  that 
the  act  of  1785,  ch.  67,  (and  perhaps  other 
acts,)  has  coupled  together  and  destroyed 
composition  and  quit-rents ;  thereby  plainly 
meaning  to  comprehend,  as  quit-rents,  all 
those  rents  reserved  in  grants,  for  which 
composition  money  is  paid,  upon  an  abso- 
lute acquisition  of  the  property. 

I  have  asked  this  honourable  court, 
whether  it  will,  by  a  reversal  of  the  judg- 
ment before  us,  revive  upon  the  people  of 
the  Northern  Neck,  a  partial  proprietor- 
ship. I  will  go  further  and  ask,  whether 
they  will  do  this,  notwithstanding  the  re- 
nunciation of  such  proprietorship  by  Mr. 
Fairfax,  under  whom  the  appellant  claims? 


That  renunciation  is  explicitly  contained, 
so  far  at  least  as  it  respected  the  vacant 
lands,  in  the  agreement  stated  in  the  act 
of  compromise  of  17%.  The  renunciation 
did  not,  indeed,  extend  expressly  to  the 
obsolete  and  derelict  claim  of  quit-rents, 
for  reasons  presently  to  be  assigned  or  al- 
luded to.  That  renunciation  is  also  founded 
upon  a  full  and  valuable  consideration ; 
upon  the  grant  by  the  commonwealth  of 
Virginia,  of  at  least  300,000  acres  of  land, 
claimed  by  Mr.  Fairfax,  as  his  private 
property;  but  which,  it  is  notorious, 'would 
have  been  withheld  from  him,  (but  for 

393  the   compromise    aforesaid,)   by  *the 
judgment  of  this  court,  affirming  that 

of  the  district  court,  who  had  adjudged  that 
his  alienage  deprived  him  of  all  rights 
under  lord  Fairfax*s  will. 

According  to  ordinary  calculation,  it 
would  have  been  supposed  that  that  renun- 
ciation, and  the  act  of  assembly  founded 
thereon,  had  given  a  death  blow  to  the  pro- 
prietary rights  in  the  Northe-n  Neck.  Ex- 
clusive of  the  proprietary  right  to  vacant 
lands,  there  is  only  one  other  aspect,  in 
which  it  is  possible  for  such  proprietorship 
to  be  revived,  or  contemplated ;  and  this,  it 
seems,  is  to  be  the  ground  work  on  which 
this  superstructure  is  now  to  be  raised. 
The  trifling  sum  now  in  dispute,  like  the 
foothold  required  by  Archimides,  is  to 
produce  consequences  which  none  can  fore- 
see, or  estimate.  Notwithstanding  that 
the  act  of  1796,  did  not  deign  to  compre- 
hend quit-rents  in  the  renunciation  therein 
contained  on  the  part  of  Mr.  Fairfax ;  not- 
withstanding the  general  assembly  preter- 
mitted this  most  favourable  opportunity  of 
effectuating  such  purpose;  for  certainly 
under  the  then  circumstances  of  the  case, 
the  rapacity  of  Mr.  Fairfax,  or  his  grantees, 
might  have  been  well  satisfied  with  the 
enormous  grant  of  300,000  acres  of  perhaps 
the  best  lands  in  the  Northern  Neck ;  we 
are  now  to  be  assailed;  a  proprietorship  is 
now  to  be  resuscitated  on  this  obsolete  and 
exploded  ground  of  quit-rent  I 

I  will  only  add  upon  this  subject,  that  the 
omission  to  comprehend  quit-rents  in  the 
renunciation  contained  in  the  act  of  1796, 
arose  most  probably  from  its  being  believed 
to  be  a  mere  act  of  supererogation.  That 
belief  might  have  arisen  (to  say  nothing 
of  the  merits  of  the  case)  not  only  from 
the  non-claim  of  those  quit-rents  on  the 
part  of  Mr.  Fairfax  when  he  was  claiming 
all  the  rest  of  lord  Fairfax's  estate,  but 
also  (among  other  minor  circumstances) 
from  the  explicit  disavowal  of  lord  Fair- 
fax's right  thereto,  made  in  the  Virginia 
convention  of  1788,  among  others,  by  the 
very  able  gentlemen  who  afterwards,  as  a 
purchaser  under  Mr.  Fairfax,  negotiated 
the  compromise  with  the  general   as- 

394  sembly  *of  Virginia.     (See  new   edi- 
tion of  the  debates,  page  397.) 

As  the  claim  to  the  two  shillings  rent, 
formerly  payable  on  lands  in  the  Northern 
Neck,  may  probably  gain  strength  from 
the  decision  -this  day  to  be  given,  and  I 
mean  not  to  prejudge  any  thing,  I  ought, 
perhaps,  to  make  an  apology  for  having 
said  this  much  upon  the  subject.  My  apol- 
ogy is,  that  in  my  view,  that  rent  is  abso- 
lutely identified  with  the  five  shillings  rent 
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now  in  question.  I  see  no  essential  differ- 
ence whatever  between  them.  In  the  dis- 
cussion of  this  case,  therefore,  I  .cannot 
entirely  ifeep  separated  thing's  which  in 
my  judgment  are  intimately  blended.  If 
the  five  shillings  quit-rent  is  now  to  be 
recovered,  it  is  of  little  consequence  what 
name  the  court  may  please  to  annex  to  it ; 
whether  they  denominate  it  a  quit-rent,  or 
a  ground  rent.  If  some  future  claimant  of 
the  two  shillings  quit-rent  shall  be  able  to 
shew  to  a  future  court,  as  the  appellee's 
counsel  have  now  shewn  to  me,  that  there 
is  no  essential  difference  whatever  between 
the  two  rents,  would  he  not  on  the  author- 
ity of  the  decision  now  to  be  given,  have 
a  right  to  demand  that  that  rent  be  also 
adjudged  to  be  a  ground  rent,  and  that  a 
recovery  be,  on  that  ground,  awarded  in  his 
favour?  any  sequestrations  or  confisca- 
tions of  quit-rents,  by  the  legislature,  not- 
withstanding? Would  he  not  in  fact,  sir, 
be  entitled  to  use  this  very  decision  as  a 
precedent? 

Although  this  court  should  now  decide 
the  live  shillings  rent  to  be  no  quit-rent, 
it  does  not  decide,  and  cannot  decide,  be- 
tween the  now  parties,  the  two  shillings 
rent  to  be  a  quit-rent.  Any  thing  which 
ma3'  fall  from  any  of  the  judges  in  this 
cause,  to  shew  the  said  two  shillings  rent 
to  be  a  quit-rent,  will  hereafter  be  consid- 
ered as  entirely  extra-judicial.  It  will  be 
perfectly  competent  therefore,  for  any 
future  claimant  to  shew  that  that  rent  is 
no  quit-rent,  and  therefore  recoverable,  by 
shewing  that  there  is  no  essential  differ- 
ence whatever  between  it  and  the  present 
rent*  and  to  use  this  decision  as  a  prece- 
dent, which  will  declare  the   two  shillings 

rent  to  be  recoverable. 
395         *I  have  thus  endeavoured   to  shew 

that  the  English  idea  of  a  quit-rent, 
as  contended  for  on  the  part  of  the  appel- 
lant, must  be  absolutely  exploded  in  this 
country,  as  not  squaring  with  even  those 
rents,  which  have  been  universally  admitted 
to  be  quit-rents :  That,  according  to  that 
idea,  there  was  no  such  thing  as  a  quit- 
rent  in  this  country;  and  that,  as  the  only 
alternative,  the  popular  and  legislative 
idea  on  the  subject  must  be  resorted  to, 
and  that  both  embrace  the  rent  ia  ques- 
tion: That,  in  respect  of  every  essential 
feature  whatever,  there  is  a  perfect  corre- 
spondence between  the  rent  before  us,  and 
the  two  shillings  rent  payable  on  land;  and 
that  the  rent  in  question  has  been  abso- 
lutely destroyed  by  the  legislature,  in  com- 
mon with  the  two  shillings  rent,  by  their 
abolishing  all  servile,  feudal  and  perpetual 
rents. 

In  the  whole  course  of  this  business,  I 
lay  great  stress  upon  the  circumstance  that 
the  land  in  question  has  never  been  appro- 
priated by  lord  Fairfax  to  his  own  use.  In 
the  language  of  the  act  of  17%,  (the  act  of 
compromise, )  it  has  never  been  specifically 
appropriated  and  reserved  to  his  own  use, 
either  "by  deed  or  actual  survey:"  nay 
further,  it  has  never  been  so  appropriated 
and  reserved  by  any  other  mode  adopted  by 
lord  Fairfax,  (if  there  are  any  others  ad- 
missible upon  this  record,)  to  effectuate 
that  purpose.  So  far  from  being  made  the 
private    property    of  lord  Fairfax,    it  had 


legally  become  the  private  property  of  the 
appellee  and  those  under  whom  he  claims ; 
and  on  payment  of  the  rents  (be  they  quit- 
rents  Qr  not)  no  power  on  earth  could  justly 
deprive  them  of  the  land.  This  land  was 
not  more  specifically  appropriated  by  lord 
Fairfax  to  himself  than  any  other  tract 
granted  out  in  the  Northern  Neck,  nor  were 
these  rents  more  specifically  appropriated 
to  his  own  use,  than  the  rents  of  two  shil- 
lings per  100  acres  reserved  on  lands.  Lord 
Fairfax  had  an  ultimate  seignoral  right 
over  the  whole,  but  no  private  right  in 
any.  If  Mr.  Wood,  who  is  stated  in  the  act 
of  1752  to  have  granted  out  the  original  lots 
in  the  town  of  Winchester,  had  reserved  a 
perpetual  rent  thereon,  and  especially 
396  if  that  rent  had  borne  some  *reason- 
able  proportion  to  the  annual  value 
of  the  lots;  nay,  if  lord  Fairfax  had,  on 
similar  terms,  granted  out  his  lot  No.  18, 
in  the  said  town,  the  said  rents  reserved 
thereon  would  have  been  ever  respected  by 
me  as  private  property.  But  the  rent  in 
question,  for  want  of  a  previous  acquisi- 
tion of  the  private  property  of  the  soil  by 
lord  Fairfax,  stands  only  in  the  class  of 
those  feudal  and  perpetual  rents,  so  strongly 
exploded,  and  ultimately  sequestered  and 
confiscated  by  the  legislature.  How  then 
does  the  appellant  claim  in  the  present  in- 
stance? 

It  never  has  been  decided,  nor  I  believe 
would  it  be  decided  by  this  court  that  Denny 
Martin  took  any  beneficial  interest  in 
lands  under  lord  Fairfax's  will.  It  is  ob- 
jected that  no  inquest  of  office  was  ever 
found  in  relation  to  the  rent  in  question : 
But  I  apprehend  the  sequestering  and  con- 
fiscating acts  are  equivalent  thereto.  It 
never  could  be  expected,  that  there  should 
be  as  many  particular  inquests  of  office  as 
there  are  tracts  of  land  in  the  Northern 
Neck.  This  general  inquest  amply  supplies 
their  place.  I  understand  the  appellclnt's 
counsel,  however,  to  wave  this  discussion, 
and  to  bottom  themselves  upon  the  act  of 
compromise.  Let  us  more  particularly  ex- 
amine that  act,  and  see  whether  Denny 
Martin  is  authorized  by  it  to  convey  a  title 
to  the  rent  in  question. 

That  act  begins  with  a  resolution,  that 
in  case  the  devisees  of  lord  Fairfax  will 
relinquish  all  claim  to  lands  in  the  North- 
ern Neck  unappropriated  at  the  time  of  lord 
Fairfax's  death,  it  would  be  adviseable  for 
the  commonwealth  ^*to  relinquish  all  claim 
to  any  lands  specifically  appropriated  by 
the  said  lord  Fairfax  to  his  own  use  either 
by  deed  or  actual  survey.*'  This  resolution 
was  replied  to  by  Mr.  Marshall,  on  behalf 
of  the  purchases  of  the  land  in  the  Northern 
Neck,  who  states,  that  he  had  considered 
the  foregoing  resolution,  and  had  ''deter- 
mined to  accede  to  the  proposition  it  con- 
tains," and  declares  that  deeds  shall  be 
executed  on  their  part  extinguishing  all 
claim  to  the  waste  lands,  provided  an  act 
passes  during  that  session  ''confirm- 
397  ing  on  *the  execution  of  such  deeds 
the  title  of  those  claiming  under  Mr. 
Fairfax  to  lands  specifically  appropriated 
and  reserved  by  the  late  Thomas  lord  Fair- 
fax, or  his  ancestors,  for  his  or  their  own 
use."  The  act  then  goes  on  to  say,  that 
upon  the  execution  of  such   a  deed   as  by 
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the  said  proposal  and  agreement  the  said 
purchasers  are  bound  to  execute  ^^  all  claim, 
right  and  interest  of  the  commonwealth  of 
Virginia  in  or  to  any  lands  lying  within 
the  said  Northern  Neck,  which  is  by  the 
terms  of  the  said  proposal  and  agreement 
to  be  relinquished,  shall  be  thenceforth 
extinguished,  null  and  void;  and  the  said 
Denny  Fairfax,  &c.  enabled  to  hold,"  &c. 
Now,  can  any  thing  be  clearer,  than  that 
this  act  only  extends  to  ''lands  specifically 
appropriated  by  lord  Fairfax  to  his  own  use 
by  deed  or  survey?"  Or  at  most,  under  a 
liberal  construction  of  the  compromise,  to 
rents  which  he  had  so  specifically  appro- 
priated ;  which  he  claimed  as  a  private  owner 
of  the  said  lands  or  rents,  and  not  merely 
as  lord  proprietor  of  the  territory?  Noth- 
ing can  be  clearer  than  that  that  act  never 
meant  to  extend  either  to  lands  held  by 
others  in  absolute  right  under  the  proprie- 
tor, or  to  rents  due  thereon  and  reserved  by 
him  only  in  that  character,  and  as  a  mere 
acknowledgment  of  tenure. 

In  every  point  of  view,  therefore,  I  am 
clearly  of  opinion  that  the  judgment  of  the 
district  court  is  right,  and  ought  to  be 
affirmed. 

LYONS,  President,  CARRINGTON, 
Judge,  and  FI^EMING,  Judge.  In  consid- 
ering this  cause,  it  w  11  be  necessary,  in 
the  first  place,  to  dispose  of  the  question 
relative  to  the  nature  of  the  estate  of  lord 
Fairfax  in  the  lands  lying  within  the 
Northern  Neck ;  for,  upon  the  decision  of 
that,  most  of  the  other  points  in  dispute 
will  depend :  And  we  think  that,  independ- 
ent of  his  seignoral  rights,  he  was  tenant 
in  fee  simple,  without  any  act  to  be  done. 
For  the  patent,  to  his  ancestor,  lord  Cul- 
peper,  was  to  him,  '*his  heirs  and  assigns 
forever,  and  to  his  and  their  only  use  and 
behoof,    and    to    no    other    use,    intent   or 

purpose  whatsoever:"  Which  is  the 
398      *apte8t  and  most  ample  expression  of 

a  fee  simple  known  in  the  law.     Litt. 

i  1. 

The  next  question  that  occurs  is,  Whether 
the  rent  in  dispute  was  a  quit-rent? 

And  we  think  it  was  not.  For  it  is  in 
form  a  rent  charge,  Co.  Littl  143;  Lill. 
Convey.  269,  270;  and  has  no  resemblance 
to  a  quit-rent,  as  a  slight  attention  to  cir- 
cumstances will  shew. 

Under  the  feudal  system,  the  lords  of 
large  districts  of  land  kept  part  for  their 
own  use,  which  was  called  the  manor,  and 
was  the  seat  where  their  authority  and 
jurisdiction  were  exercised ;  the  rest  they 
distributed  among  their  tenants,  to  be  held 
of  the  manor,  subject  to  indefinite  services, 
2  Black.  Com.  90;  which,  for  a  sum  of 
money,  or  certain  fixed  services,  were  af- 
terwards, by  agreement  between  them,  com- 
muted into  a  small  rent,  payable  to  the  lord 
in  his  seignoral  character,  in  lieu  of  all 
other  services.  The  sum  of  money,  or  fixt 
services,  thus  agreed  for  as  the  price  of 
the  exchange,  was  called  a  composition ; 
and  the  rent  a  quit-rent,  because  it  quit  the 
tenant  of  all  other  services.  Spelm.  Gloss. 
476;  2  Black.  Com.  %.  Consequently,  there 
could  be  no  quit-rent  without  a  composi- 
tion and  a  feudal  tenure :  And,  to  prevent 
disputes,  the  term  itself,  or  some  equivalent 


expression,  was  inserted  in  the  deed.     Pow. 
C.  R.    lib.  4,  i  429. 

In  imitation  of  this  practice,  the  kings 
of  England,  who  considered  this  country  as 
conquered  from  the  Indians,  and  like  Ire- 
land, subject  to  the  feudal  law,  granted  the 
lands  here  to  be  held  as  of  their  manor  of 
East  Greenwich  in  England,  and  took  a 
certain  sum  for  composition,  and  a  rent  of 
one  shilling  sterling  for  every  fifty  acres 
of  waste  land  granted ;  which  being,  nec- 
essarily, in  lieu  of  all  other  services,  as 
the  grant  required  none  but  that,  was  uni- 
formly called  a  quit-rent,  and  pervaded  the 
Northern  Neck,  bef(:)re  the  date  of  the  pro- 
prietor's title.     Old  Virginia  Laws,  279. 

Things  being  thus  situated,  lord  Fairfax, 
upon  taking  possession  of  the  district,  fol- 
lowed the  course  which  had  been  pursued 
by  the  crown ;  took  the  9ame  compo- 
399  sition;  ^exacted  the  same  rent;  and 
adopted  the  form  of  the  patent,  except 
that  he  did  not  mention  the  manor,  as  it  was 
unnecessary,  his  character  and  residence 
implying  it. 

The  rent  thus  exacted  by  the  proprietor 
was  also  called  a  quit- rent;  was  known,  by 
that  name,  throughout  the  Northern  Neck ; 
and  was  constantly  so  understood  by  the 
legislature.  For  all  the  acts,  passed  dur- 
ing the  war,  are  expressly  confined  to  it; 
and  that  of  1785  either  has  no  relation  to 
the  quit-rents  due  to  lord  Fairfax,  or  it  is 
a  law  upon  the  same  subject,  and  should 
receive  the  same  construction ;  especially 
as  it  couples  composition  and  quit-rents 
together,  and  thereby  indicates  the  species 
to  be  destroyed. 

This  view  of  the  subject  exempts  the  rent 
in  question  from  the  operation  of  the  acts 
of  a8sembl3'  relied  upon  by  the  appellee's 
counsel. 

But  it  is  said  that  this  definition  is  felo 
de  se;  for,  according  to  that  idea,  there 
could  have  been  no  quit-rent  here,  as  there 
could  have  been  no  manor  in  Virginia. 
That,  however,  was  not  the  theory  of  the 
English  law;  lord  Wexford's  case,  Davies's 
Rep.  15.  Penh  v.  Lord  Baltimore,  1  Ves. 
449;  and>  the  frequent  recognition,  by  the 
legislature,  of  the  seignoral  rights  of  the 
proprietor,  (among  which  the  patent  enu- 
merates the  power  of  creating,  manors) 
shews  they  were  understood  here  according 
to  the  notion  in  England. 

Let  it  be  otherwise,  however;  still  that 
did  not  prevent  a  particular  class  of  rents 
from  acquiring  a  name  and  other  incidental 
qualities  from  a  supposed  analogy  to  the 
English  practice;  and  therefore  it  is  unim- 
portant whether  there  was  a  manor  or  not. 
For  if  the  parties  acted  under  the  idea  that 
there  was  one,  and  established  the  rent  in 
conformity  to  it,  it  comes  to  the  same 
thin^. 

To  obviate  this,  it  was  said  that  the  rent 
in  question  corresponds  with  the  one  shil- 
ling sterling  rent  in  all  its  essential  fea- 
tures ;  and  therefore  may  properly  be  called 
a  quit-rent  also.  But  we  do  not  discover 
the  resemblance.  For  there  is  no  composi- 
tion, nor  retention  of  the  seignoral 
400  rights  expressed  *in  the  deed:  On 
the  contrary,  the  grant  is  for  a  rent 
of  greater  amount,  reserved  to  lord  Fairfax, 
not  as  proprietor,  but  in    his  natural  char- 
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acter,  and  in  the  ordinary  form  of  a  rent 
charge.  To  call  it  a  quit-rent,  therefore, 
is  to  pervert  the  term,  and  apply  it  to  an 
object  of  a  different  nature. 

The  analogy,  however,  is  supposed  to 
consist  in  the  duration  and  size  of  the 
rents;  both  of  which,  it  is  said,  are  free 
rents,  and  trivial,  though  fully  adequate  to 
establish  the  tenure ;  and  that  the  composi- 
tion may  be  inferred  from  the  price. 

But  that  whole  argument  surrenders  the 
points  in  controversy,  as  it  admits  the  neces- 
sity of  a  composition  and  tenure,  without 
establishing  the  existence  of  either  of  them 
in  the  present  case.  For  neither  the  dura- 
tion, nor  the  size  of  the  rent,  decides  the 
character  of  it,  there  being  many  small 
rents,  throughout  the  state,  which  nobody 
ever  thought  of  calling  quit-rents:  and 
neither  composition  nor  tenure  can  be  in- 
ferred from  any  thing  expressed  in  the 
grant,  or  set  forth  in  the  case  agreed :  Not 
the  first,  for  the  grant  does  not  contain  a 
syllable  to  that  effect:  Not  the  second; 
because  the  ten  pounds  mentioned  there  are 
stated  as  money  received  for  the  lots  them- 
selves, and  not  as  composition  for  the  serv- 
ices. This  is  decisive,  as  nothing  can  be 
added  to  the  written  contract,  8  Co.  155; 
especially  where  the  object  would  be  to  im- 
press a  seignoral  dependence,  which  the 
representative  of  the  grantor  does  not 
allege,  and  the  assertion  of  it  would,  at  the 
time  of  the  grant,  have  been  odious  to  the 
grantee. 

Again  it  wad  said,  that  the  quit-rents  in 
the  manor  of  Leeds  shew  that  the  term 
was  not  confined  to  those  of  one  shilling 
sterling. 

The  first  answer  to  this  is,  that  the  deed 
is  so  imperfectly  set  forth,  that  it  does  not 
appear  whether  there  was  a  composition 
expressed  or  not;  nor  what  was  the  quit- 
rent  spoken  of:  for  it  could  not  be  the  forty 
shillings ;  because  that  is  reserved  in  a  sub- 
sequent independent  clause,  and  is 
401  there  called  *a  rent,  and  not  a  quit- 
rent.  But  let  it  be  that  there  was  no 
composition  stated  in  the  deed,  and  that 
the  forty  shillings  was  the  quit-rent  in- 
tended, the  exception  will  only  prove  the 
rule,  as  it  shews  that  when  a  quit-rent, 
not  of  the  common  kind,  was  meant,  it  was 
expressed  in  the  grant.  Besides  as  the 
grant  there  is  not  in  fee,  the  reversion  was 
necessarily  in  the  lord  as  feudal  proprietor, 
2  Black.  Com.  175 ;  and  the  deed,  by  nam- 
ing it  a  quit-rent,  shewed  that  the  parties 
understood  it  to  be  in  lieu  of  all  other  serv- 
ices; which  was  equivalent  to  the  word 
composition. 

It  is  said,  however,  that  the  rent  in  dis- 
pute had  aquired  the  name  by  reputation, 
as  such  rents  were  called  quit-rents  by  some 
of  the  collectors  of  lord  Fairfax,  and  gen- 
erally by  the  inhabitants  of  Winchester. 

But  there  is  no  proof  that  the  proprietor, 
or  Lrcmon,  ever  recognized  the  term,  or  that 
it  had  grown  into  use  any  where  else :  And, 
if  the  contracting  parties  did  not  intend,  at 
the  date  of  the  grant,  that  it  should  be  a 
proprietary  or  feudal  right,  it  could  not 
become  so  afterwards.  6  Co.  64 ;  Co.  Litt. 
202;  4  Co.  31. 

After   all,  if    it  were   admitted,    that  the 
rent    in  question   was   a  quit-rent  of   some 


denomination  or  other,  it  would  not  help 
the  appellee.  For  it  seems  to  be  given  up 
that  it  does  not  come  within  the  words  of 
the  acts  of  assembly,  which  are  guardedly 
confined  to  the  one  shilling  sterling.  The 
admission  therefore  would  not  afFect  the 
appellant's  title. 

To  obviate  this,  it  was  urged,  that  the 
legislature  were  either  unacquainted  with 
the  term,  or  that  it  was  not  recollected  by 
them. 

But  that  argument,  instead  of  removing 
the  difficulty,  increases  it,  as  it  tends  to 
prove  that  the  rent  in  question  was  not 
contemplated  at  the  time ;  and  consequently 
was  not  intended  to  be  embraced  by  the 
acts  of  assembly.  Besides  it  is  incon- 
ceivable how,  if  it  was  a  known  term  and 
feudal  in  its  nature,  it  could  for  so  many 
years  have  escaped  the  attention  of  the  leg- 
islature, the  people  of  Winchester,  and 
402  *the  county  representatives,  during 
the  enactment  of  such  a  number  of 
successive  laws  upon  the  subject. 

The  preliminary  words  in  the  act  of  1779, 
**that  the  proprietors  of  land  within  this 
commonwealth  may  no  longer  be  subject  to 
any  servile,  feudal,  or  precarious  tenure; 
and  to  prevent  the  danger  to  a  free 
state  from  perpetual  revenue,"  were  next 
resorted  to,  in  order  to  prove  that  the  rent 
was  extinguished. 

But  the  first  answer  is,  that  the  rent  in 
question  was  neither  servile,  feudal,  nor 
precarious;  nor  more  perpetual  than  any 
other  rent  charge.  The  second  is,  that  the 
succeeding  words  of  the  act  of  assembly 
explain  the  views  of  the  legislature,  and 
ascertain,  precisely,  the  quit-rents  which 
were  to  be  destroyed,  limiting  them  to  such 
as  were  reserved  to  the  crown. 

It  is  said,  however,  that  lord  Fairfax  had 
not,  by  conveyance,  and  re-conveyance, 
acquired  the  land  as  private  property,  bat 
continued  to  hold  it  as  proprietor,  without 
being  owner  of  the  soil ;  and  therefore  could 
not  reserve  a  ground  rent  out  of  it. 

But  we  do  not  perceive  the   force  of   the 
objection.     For  we  have  already  said,  that 
the  original   grant  from   the   crown  was  in 
fee    simple ;  and  it  is  unquestionably  true, 
that  the  lord  of  a  manor  is  owner  of  the  soil 
held  by  him,    the   selgnory  being  only  an 
incident,  and  not  part  of  the  estate,     firo. 
Man.  pi.  2;  Bro.  Comprise,    pi.  30;  15  Vin. 
228.     Therefore  conveyances  and  re-convey- 
ances whenever  made   were  ft'om  abundant 
caution,    or  for  particular   purposes    only. 
For   if    they  were  in    fee   simple,    without 
expressing  tenure,  they  broke  the  seignory 
pro    tanto.      15    Vin.    228;  1   Leon.    124;  6 
Mod.  45.     And   if    the   first  deed   retained 
the  tenure,    the    seignory    was   never  de- 
stroyed; which    shews    that,    as  a  general 
position,  such  acts  were  useless,  and  could 
only  have  proceeded  from  the  motives  just 
ascribed  to  them. 

The  next  enquiry  is,    as  to  the  operation 
of  the  devise  to  Denny  Martin  Fairfax? 

The  law  is  clear,  that  an  alien  may 
take  by  grant.  4  L^eon.  84.  And  there 
seems  to  be  no  distinction  between 
403  ^friends  and  enemies ;  for  lord  Coke 
says,  that  it  was  decided  in  Croft-s 
case  that,  if  an  alien  enemy  takes  a  lease 
(which  is  part  of  the   land),  the  king  shall 
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have  it.  1  Inst.  2.  This  proves  that  even 
an  alien  enemy  may  take  by  grant:  And 
there  is  the  same  reason  for  his  taking  by 
devise.  For  the  statute  enables  the  testator 
to  dispose  of  his  lands  by  will;  and  trans- 
fers the  possession,  without  any  act  to  be 
done,  to  the  devisee,  who  takes  bv  purchase, 
exactly  as  the  grantee  does.  Perk.  {|  505; 
Co.  Litt.  Ill,  a.  Therefore,  in  the  case  of 
Hogan  V.  Jackson,  it  was  held,  ^*That  a 
devise  of  lands  operated  as  an  appointment 
to  uses,  in  nature  of  a  legal  conveyance;" 
and  ^*  being  considered  as  a  species  of  con- 
veyance, they  are  to  be  governed  by  the 
same  rule."  Cowp.  305,  Z06.  Accordingly 
the  best  commentators  have  considered  it 
in  that  view.  Thus,  Shep.  Touch.  414, 
states,  "That  regularly  whosoever  may  be 
a  grantee  may  be  a  devisee  or  legatee;" 
and  Powell  arrives  at  the  same  conclusion. 
Pow  Dev«  316.  But,  passing  by  the  opin- 
ions of  mere  jurists,  and  coming  to  ad- 
judged cases,  that  of  the  Attorney  General 
V.  Duplessis,  or  Knight  v.  Duplessis,  may 
be  considered  as  an  authority  in  point,  and 
was  as  follows: 

In  Trinity  term  1751,  the  attorney  general 
filed  an  information  in  the  exchequer, 
charging  that  the  devisee  was  an  alien, 
and  praying  the  usual  relief.  The  defend- 
ants insisted  that  no  office  had  been  found, 
and  that  there  was  no  proof  of  alienage. 
Upon  a  motion  to  stay  waste,  the  court 
took  time  to  consider,  2  Ves.  sen.  286:  and 
while  they  had  it  under  advisement,  the 
heirs  at  law  of  the  testator  filed  a  bill  in 
chancery  charging  also  that  the  devisee 
was  an  alien,  and  praying  that  a  receiver 
might  be  appointed,  and  the  deeds  inspected. 
A  motion  for  the  receiver*  was  made,  on 
the  20th  of  July,  1751 ;  and  although  the  at- 
torney general  did  not  oppose  the  principle 
of  the  motion,  he  suggested  that  it  might 
possibly  interfere  with  the  cause  in  the 
exchequer.  Upon  which  lord  Hardwicke 
observed,  that  he  did  **not  remember  any 
distinction  between  a  grant,  conveyance  or 

devise  to  an  alien;"  but  refused  the 
404      receiver,  without  deciding  *the  cause. 

The  defendants  then  filed  a  demurrer 
to  the  information ;  which  necessarily  put 
the  point  of  law  upon  the  alienage  in  issue, 
as  the  demurrer  admitted  it.  The  demur- 
rer was  overruled  in  1752,  and  that  judg- 
ment affirmed  in  the  house  of  lords.  2  Ves. 
sen.  287.  When  the  cause  went  back  to  the 
exchequer,  a  commission  of  escheat  was  or- 
dered, and  found  for  the  devisee.  But  the 
crown  officers,  being  dissatisfied,  issued 
another  original  commission  instead  of  a 
writ  of  melius  inquirendum;  and  the  de- 
fendants filed  a  petition  to  stay  execution  of 
the  new  process,  upon  the  ground  that 
under  the  former  commission  the  devisee 
had  been  found  not  to  be  an  alien.  The 
petition  came  on,  in  July  1754,  to  be  heard 
before  lord  Hardwicke  and  the  chief  baron ; 
who  were  both  of  opinion,  that,  although 
an  original  commission  was  wrong,  a  melius 
inquirendum  would  have  been  proper.  For, 
said  the  chief  baron,  *'If  the  contrary  (that 
is  alienage)  be  found,  she  may  traverse;" 
and  lord  Hardwicke  following  that  opinion, 
says,  **Bnt,  if  found  for  the  king,  she  may 
traverse  that  within  the  statute ;  and  must 
plead  that  she  is   indigena    born   in  these 


kingdoms,  and  traverse  that  she  is  an 
alien."  2  Ves.  sen.  540,  545.  Which  nec- 
essarily decided  that  the  devise  was  good ; 
for,  if  it  had  been  void,  the  estate  would 
have  descended  upon  the  heirs  at  law,  and 
the  crown  would  have  had  no  title. 

That  case  therefore  proves,  that  Denny 
Martin  Fairfax  took  by  devise;  and  the 
authorities,  before  referred  to,  shew,  that 
the  seizin  was  transferred  to  him  by  opera- 
tion of  law. 

The  question  then  is,  Whether  the  seizin 
was  ever  disturbed  before  the  date  of  the 
deed  to  the  appellant?  And,  we  think,  it 
was  not;  because  no  office  had  ever  been 
found  to  divest  it.  8  Co.  169;  2  Inst.  206, 
207 ;  3  T.  Rep.  734.  For  the  act  of  1779,  did 
not  produce  that  eifect ;  because  that  statute 
vested  the  property  in  the  commonwealth, 
not  by  way  of  confiscation,  but  of  escheat ; 
and,  in  terms,  required  an  office;  which 
was  to  lie  in  the  general  court  a  month  be- 
fore the  title  should  be  barred,  or  any  sale 

of  the  lands  should  be  made.  Ch. 
405      Rev.  99.     These   proceedings,  *there- 

fore,  were  indispensably  necessary  to 
convert  the  estate  and  extinguish  the  right 
of  the  owner ;  for  the  act  of  assembly  falls 
far  short  of  the  provisions  of  the  statute  of 
treasons,  33  Hen.  8,  ch.  20;  which,  in  ex- 
press words,  dispensed  with  an  office,  and 
yet  an  inquisition  was  held  necessary  to 
complete  the  title  of  the  king.  Page's 
case,  5  Co.  52. 

This  brings  us  to  enquire,  whether  the 
deed  of  Denny  Martin  Fairfax  conveyed  the 
rent  in  dispute  to  the  appellant?  We  have 
already  said,  that  it  conveyed  the  land; 
and  that  it  transferred  all  the  rents,  ex- 
cept quit-rents,  is  equally  clear.  1  H.  Black. 
30;  1  W.  Black.  Rep.  22.  Consequently, 
as  the  rent  demanded  was  not,  according  to 
our  view  of  it,  a  quit-^rent,  it  is*  not  com- 
prized within  the  exception,  but  passed  by 
the  deed. 

The  only  question,  respecting  the  right 
to  property,  which  could  remain  to  be  dis- 
cussed, would  be.  Whether  the  common- 
wealth retained  the  rights  conferred  by  the 
act  of  1779,  and  can  now  proceed  to  an  in- 
quest of  office ;  or  whether  they  were  not 
extinguished  by  the  treaties  between  Great 
Britain  and  the  United  States,  and  our  act 
of  assembly  in  1783? 

Upon  these  points,  the  case  of  Read  v. 
Read,  in  this  court,  (ante,  160,)  was  re- 
ferred to  as  affording  a  rule  for  the  decision 
of  this  cause.  But,  without  meaning  to 
decide  the  main  question  upon  the  treaty, 
we  think  there  is  no  analogy  between  the 
two  cases;  because  that  was  a  descent 
claimed  by  an  alien  from  an  ancestor  who 
died  after  the  war ;  and  this  the  case  of  an 
estate  taken,  during  the  war,  by  a  devise 
which  was  capable  of  transferring  it, 
whether  the  alien  was  able  to  hold,   or  not. 

It  is  unnecessary,  however,  to  pursue  the 
enquiry ;  because  the  act  of  compromise  in 
1796,  made  during  the  pendency  of  a  suit 
in  this  court,  where  all  the  points  arose, 
has  put  an  end  to  the  controversy.  For  it 
makes  Denny  Martin  Fairfax  capable ;  and 
relinquishes  to  the  appellant  all  claim,  on 
thfe  part  of  the  commonwealth,  to  lands 
which    had     been     appropriated     by    lord 
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Fairfax:    and    it    is    impossible     to 

406      ^maintain,  that   the  lot  in  question, 

which  he  had  actually  sold  and  was  in 

the    receipt  of  an  annual  rent  for,    had  not 

been  appropriated. 

The  consequence  is,  that,  as  the  case 
finds  that  the  rent  was  arrear  and  actually 
demanded,  the  appellant,  having  the  right 
of  the  commonwealth  as  well  as  that  of 
Fairfax,  may  sustain  his  action  to  recover 
the  land  as  incident  to  the  rent.  14  Vin. 
44;  Cro.  Jac.  510;  2  Call,  249.  For  the 
passage  cited  from  Litt.  sect.  347,  to  prove 
that,  although  the  grantor  may  distrain, 
he  cannot  re-enter,  is  no  longer  law ;  be- 
cause the  statute  of  32  Hen.  8,  cap.  34,  and 
our  act  of  assembly,  have  altered  the  com- 
mon law  in  that  respect.  For  they  give 
the  same  right  of  entry  to  the  assignee, 
that  the  grantor  had:  and  it  makes  no 
difference  that  the  words  of  both  extend  to 
leases  for  years  and  estates  for  life  only,* 
as  the  reason  is  the  same  with  regard  to 
fee  rents,  which  are  within  the  equity  of 
the  laws;  for  *'ubi  lex  est  specialis,  et 
ratio  ejus  generalis,  generaliter  excipienda 
est."  2  Inst.  43;  Cro.  Jac.  511;  2  Roll. 
Ab.  47. 

The  law  with  regard  to  pretensed  titles, 
has  nothing  to  do  with  the  case;  because 
that,  even  as  to  lands,  relates  only  to  those 
the  title  to  which  is  actually  disputed  by 
the  tenant  at  the  time  of  the  grant ;  but 
here,  no  dispute,  either  as  to  the  rent,  or 
the  land,  had  arisen.  Besides,  the  case 
finds  that  Denny  Martin  Fairfax  was  law- 
fully seized,  which,  of  itself,  removes  the 
objection. 

The  judgment  of  the  district  court  is 
therefore  to  be  reversed;  and  judgment 
entered  for  the  appellant. 


407     *Deneale  and  Others  v.  Morgan's 

Ex'ors. 

r  April.  1806.1 
Bxectttort— Joint  Power  to  Sell  Lend— Sale  by  One- 
Effect.*— If  in  a  will  made  before  the  revolution,  a 
fireneral  power  to  executors  to  sell  lands  was  sriven: 
a  sale  by  one  without  the  consent  of  the  rest,  was 
void. 

Hugh  West,  the  father  of  the  appellants, 
Sybil,  Jemima  and  Sarah,  wives  of  William 
Deneale,  Kdward  Adams  and  Henry  Gun- 
nell,  on  the  13th  day  of  March,  1767,  made 
his  last  will  and  testament.  By  which  he 
desires  that  all  his  just  debts  be  paid,  and 
to  enable  this  to  be  done,  he  directs  that 
his  executors  or  a  majority  of  them,  if 
they,  or  a  majority  of  them,  shall  think  fit, 
do  sell  the  whole  of  his  real  and  personal 
estate,  (excepting  his  dwelling  plantation); 
and  of  his  said  will,  he  appointed  his  wife 
Elizabeth,  executrix,  and  his  brothers 
George  West,  John  West  and  William  West, 

*Executors— Joint  Power  to  Sell  Land— 3eie  by  One— 
Effect.-In  Dunn  V.  Renlck.  40  W.  Va.  363, 22  S.  E.  Rep. 
71,  it  is  said:  "Now  it  may  be— likely  is-true  that 
if  one  executor  had  acted  throughout  alone  in  the 
sale,  without  approval,  his  act  would  be  void  as  an 
act  under  the  will,  which  conferred  a  mere  naked 
power,  and  that  joint.  Johnston  v.  Thompson.  5 
Call  248:  DffieaUr.  Morgan.  5  Call  407:  1  Lomaz  Dlff. 
362:  2  Pow.  Dev.  294:  Brown  v.  Hobson,  13  Am,  Dec. 
187;  Floyd  V.  Johnston.  13  Am.  Dec.  255."  But  see 
foot-note  to  Shaw  v.  Clements.  1  Call  429.  citingr  the 
principal  case.  For  further  information  on  this 
question  see  monographic  note  on  "Executors  and 
Administrators"  appended  to  Rosser  v.  Depriest,  5 
Gratt  6. 


executors,  all  of  whom  qualified.  In  April 
1767,  Hugh  West  died,  and  his  will  was 
presented  to  court,  proved,  and  admitted  to 
record  in  June  1767.  In  about  twelve 
months  afterguards,  to  wit,  in  the  month  of 
November  1768,  George  West,  one  of  the 
executors,  during  the  lives  of  his  co-execu- 
tors, sold  the  land  in  dispute,  to  a  certain 
Humphrey  Wells,  to  whom  the  said  George 
West  gave  his  bond,  and  in  the  obligatory 
part,  calls  himself  one  of  the  executors  of 
Hugh,  conditioned  that  he,  George  West, 
his  heirs  and  executors,  (and  not  that  the 
executors  of  Hugh  West,)  shall  make  a  con- 
veyance for  the  land.  Humphrey  Wells 
obtained  possession  of  the  land,  (but  how, 
does  not  appear,)  and  sold  the  same  to 
Edward  Snickers,  to  whom  the  bond  of 
conveyance  was  assigned.  Eklward  Snickers 
assigned  this  bond  to  Francis  Willis.  The 
bill  states  that  afterwards  Edward  Snickers, 
and  the  said  Francis  Willis,  sold  the  land 
to  Thomas  Montgomery,  to  whom  Edward 
Snickers  conveyed  the  same,  (this  deed  is 
not  produced).  That  Thomas  Montgomery 
devised  the  said  land  to  James  Dunlop,  (the 
will  of  Thomas  Montgomery  is  not  a  part 
of  the  record).  That  James  Dunlop  sold 
the  land  in  dispute  to  Daniel  Morgan,  the 
testator  of  the  appellees,  and  gave  his 
406  *bond,  conditioned  for  the  conveyance 
*  of  the  same;  and  that  William 
Deneale,  one  of  the  defendants,  .received  a 
part  of  the  purchase  money,  l^he  appel- 
lants brought  an  ejectment  in  the  district 
court  of  Winchester  for  the  land ;  a  verdict 
and  judgment  were  rendered  in  favour  of 
the  plaintiifs  in  the  ejectment,  to  which 
judgment  the  appellees'  testator  obtained 
an  injunction  from  the  chancellor. 

William  Deneale  and  his  wife,  Edward 
Adams  and  his  wife,  and  Henry  Gunnell 
and  his  wife,  in  their  joint  answer,  state, 
that  they  do  not  believe  the  other  executors 
of  Hugh  West,  confided  the  management  of 
the  estate  of  their  testator  to  George  West 
solely,  or  that  they  ever  intended  to  give 
him  the  power  of  selling  the  land,  but  on 
the  contrary  they  are  satisfied,  that  the 
other  executors  were  expressly  opposed  to 
the  conduct  of  George  West,  respecting  the 
land  as  soon  as  they  were  informed  of  it, 
and  never  did  confirm  the  sale.  That 
Elizabeth  West  took  an  active  part  in  the 
managemeiit  of  the  estate  while  she  lived. 
That  the  slaves  and  personal  estate  of 
Hugh  West,  were  sufficient  to  discharge  all 
his  debts.  That  at  the  time  of  the  mar- 
riage of  his  daughters;  slaves,  stock  and 
household  furniture  were  divided  among 
them  as  a  part  of  Hugh  West's  estate.  That 
the  daughters  were  about  eighteen  years  of 
age  at  their  respective  marriages.  That 
Elizabeth  West,  as  soon  as  she  knew  of 
the  sale  of  the  land,  objected  to  it.  That 
George  West  was  much  addicted  to  drink- 
ing, which  was  known  to  the  other  execu- 
tors. That  they  know  nothing  of  any  part 
of  the  purchase  money  being  paid  by  Snick- 
ers to  either  George  or  William  West. 
That  the  defendant  William  Deneale  has 
received  nothing  on  account  of  the  land. 
That  Charles  Little,  executor  of  George 
West,  put  into  the  hands  of  William  Deneale 
and  Henry  Gunnell,  three  bonds  of  Wells 
to  George  West,  amounting  to  one  hundred 
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and  forty-four  pounds,  which  must  be  the 
circumstance  upon  which  the  statement  in 
the  bill,  of  William  Deneale  having  received 
part  of  the  money  due  for  the  land,  is 
founded.  They  have  never  received  any 
part  of  that  purchase  money.     They 

409  *know   nothing   of   any    part  of   the 
supposed     purchase      money     being 

applied  to  the  purposes  of  the  trust  men- 
tioned in  the  will,  or  to  the  use  of  the 
daughters  of  Hugh  West. 

That  as  to  the  estate  of  George  West, 
Deneale,  Adams  and  Gunnell  state,  they 
have  received  not  more  than  thirty  pounds 
on  account  of  their  respective  wives.  Je- 
mima Adams  in  her  separate  answer, 
states,  that  George  West  drank  hard,  was 
often  drunk,  and  would  be  so  for  twelve  or 
fifteen  days  together.  That  she  has  seen  a 
letter  from  John  West,  one  of  the  executors, 
to  George  West,  in  the  following  words: 
"Sir, — Do  you  remember  the  last  conversa- 
tion we  had  about  the  Frederick  land?  I 
never  will  consent  to  the  sale  of  it,  because 
in  time  it  will  be  of  great  value  to  the 
heirs."  That  her  mother  Elizabeth,  was 
opposed  to  the  sale.  That  John  and  Wil- 
liam West,  as  soon  as  they  heard  of  the 
contract  made  by  George  West,  disapproved 
of  it.  Sarah  Gunnell  in  her  answer,  states, 
that  the  other  executors  disapproved  of  the 
sale.  And  Sybil  Deneale  states,  that 
George  West,  himself,  said  he  never  wonild 
make  a  deed  for  the  land,  and  wish  the 
heirs  of  his  brother  to  bring  a  suit  for  the 
land  in  his  lifetime.  The  regularity  of 
the  transfer  of  the  title  from  Wells  to  the 
testator  of  the  appellees,  is  not  admitted  or 
denied  in  the  above  answers.  Charles  Little 
states,  that  he  hath  understood,  and  be- 
lieves, that  the  other  executors  of  Hugh 
West  gave  up  the  management  of  their  tes- 
tator's estate  to  George  West.  This  belief 
is  founded  upon  the  circumstance  of  its 
appearing,  by  the  books  of  George  West, 
that  he  had  a  principal  agency  in  settling 
the  accounts  of  Hugh  West,  and  employing 
overseers  for  the  estates.  That  George 
West  was  a  man  of  honesty  and  integrity, 
and  a  friend  to  the  family  of  Hugh  West. 
That  he  would  sometime.<i  act  imprudently, 
and  managed  his  own  affairs  indiscreetly. 
That  he  has  always  understood  that  Hugh 
West  died  considerably  in  debt.  That  there 
were  many  debts  due  to  his  estate.  He  does 
not  believe  the  amount  was  ever  collected 
by  the  executors.  He  does  not  know  that 
the  land  in  dispute  was  sold  with  the 

410  ^consent  of  the  other  executors.     That 
as    executor   of    George    West  he  got 

possession  of  all  his  papers.  That  he  hath 
in  his  possession  an  account  rendered  by 
Kdward  Snickers  to  him  and  William  West, 
by  which  it  appears  Snickers  paid  eighty 
pounds  to  George  West  on  his  own  account, 
and  one  hundred  and  twenty-two  pounds 
fifteen  shillings  and  eleven  pence,  which 
Snickers  informed  him  was  on  account  of 
the  land.  That  he  believes  no  money  ever 
was  paid  to  William  West  on  account  of  the 
land,  because  William  West  seemed  to  have 
no  knowledge  of  the  sale  of  the  land,  pre- 
vious to  his  finding  the  bonds  of  Wells 
among  George  West's  papers.  That  William 
West  paid  ninety  dollars  and  twenty-one  pis- 
toles to  Dr.  Savage,  for  the  estate  of  Hugh 


West.  That  William  West  took  a  part  in  the 
sale  of  Hugh  West's  books.  These  were  the 
only  acts  of  William  West  concerning  Hugh 
West's  estate,  according  to  his  knowledge. 
He  does  not  know  what  instructions  were 
given  to  William  Deneale  by  William  West, 
other  than  those  contained  in  a  joint  letter 
from  himself  and  William  West.  The  con- 
tents of  which  letters  shew  the  ignorance 
of  William  West,  at  that  time,  of  the  sale 
of  the  land.  That  George  West  left  his 
estate  to  be  divided  am5ng  all  his  brothers* 
children,  twelve  in  number.  The  daughters 
of  Hugh  West  were  entitled  to  three-twelfths 
of  his  estate.  That  their  proportions  of  his 
estate  have  been  given  up  to  their  husbands, 
who  bought  of  the  personal  estate  to  more 
than  the  amount  of  their  proportion  of  it. 
He  does  not  state  the  value  of  George  West's 
estate.  As  to  the  rest  of  the  charges  con- 
tained in  the  bill,  he  states  his  ignorance 
of  them.  He  does  not  state  how  or  frum 
whom  he  understood  that  the  other  execu- 
tors had  given  up  the  management  of  Hugh 
West's  estate  to  George  West.  . 

William  Snickers,  executor  of  Kdward 
Snickers,  states  in  his  answer,  that  he  can- 
not contradict  or  confirm  the  statement 
made  in  the  bill  of  complaint.  That  he 
was  at  the  time  of  the  transactions  therein 
referred  to,  an  infant  of  very  tender  years. 
That  he  has  found  among  his  father's 
411  papers  *an  account  current  rendered 
by  Hector  Ross  against  his  father,  in 
which  is  an  item  under  the  date  of  August, 
14,  1774.  *' To  George  West  ;f 30."  Which 
sum  of  money,  he  believes,  was  so  much 
money  paid  by  Hector  Ross  to  George  West, 
in  part  payment  of  the  land  for  his  father. 
(He  gives  no  reason  for  this  belief,  unless 
he  means  the  finding  the  above  account 
with  this  charge  in  it,  among  his  father's 
papers,  as  such.)  That  his  memory  enables 
him  to  recollect  that  the  defendant  Deneale 
visited  his  father  many  years  ago.  That 
he  understood  the  object  of  Deneale's  visit 
was  to  receive  the  money  which  was  due 
for  the  land. 

There  is  no  evidence  in  the  record  of  the 
amount  of  the  debts  due  from  Hugh  West, 
at  the  time  of  his  death ;  or  that  any  steps 
were  taken  before  the  sale  of  the  land,  to 
ascertain  their  amount.  In  1782,  twelve 
negroes  and  thirteen  head  of  cattle  were 
divided  between  the  three  daughters. 
Twenty  years  after  the  sale  of  the  land,  the 
administrators  de  bonis  non  of  Hugh  West, 
recovered  a  debt  of  ;^140.  5.  0%,  due  to  the 
estate. 

The  deposition  of  Thomas  West  proves 
that  John  West,  one  of  the  executors,  dis- 
approved of  the  sale.  The  depositions  of 
John  Gunnell  and  John  Moss,  prove,  that 
both  John  and  William  West,  at  different 
times  acted  as  executors,  and  sold  a  part 
of  the  personal  estate.  Charles  Little's 
deposition  was  taken  by  the  testator  of  the 
appellees,  after  he  had  filed  his  answer, 
without  dismissing  his  bill  against  him. 
He  proves  by  his  deposition  that  William 
West  was  entirely  ignorant  of  the  sale  until 
after  the  death  of  George  West;  and  when 
he  was  informed  of  it,  he  declared,  he  would 
not  confirm  the  sale.  That  William  West 
acted  in  selling  the  property  of  Hugh  West, 
and  paid  debts  due  from   the   estate.     That 
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William  West  wrote  to  John  West,  one  of 
the  executors,  about  the  sale  of  the  books. 
He  proves  that  John  West  endorsed  on  an 
order  upon  Hector  Ross,  **a  g^ood  order," 
which  was  sent  in  payment  of  money  due 
from  K.  Snickers.  It  appears  that  the 
whole  amount  of  the  purchase  money 
was     one     hundred     and    forty-four 

412  ^pounds.  That  Snickers  paid  two 
hundred  and  six  pounds  fifteen  shil- 
lings and  eleven  pence  more  than  the  pur- 
chase money.  He  also  proves  a  letter  from 
George  West  to  John  West,  in  which  he  en- 
closes him  Wells's  bonds  to  settle  with  him. 
In  this  letter,  George  West  states,  that 
Snickers  was  indebted  to  the  estate  of  H. 
West,  by  account.  This  letter  and  bond 
were  found  after  George  West's  death, 
among  his  papers,  from  which  circum- 
stances the  inference  is,  that  the  letter  and 
bond  were  never  sent  to,  or  received  by, 
John  West.  He  also  refers  to  a  paper 
marked  No.  7,  which  he  states  he  has  in 
William  West's  handwriting;  in  which, 
William  West  states,  that  it  being  incon- 
venient for  him  and  John  West  to  act,  they 
had  given  up  the  management  of  Hugh 
West's  estate  to  George  West.  Neither  the 
original,  nor  a  copy  of  this  paper  is  an- 
nexed to  the  deposition,  nor  made  a  part 
of  the  record. 

Snickers  was  security  for  Wells  in  his 
bonds.  The  deposition  of  Charles  Little 
was  read  as  evidence;  without  the  voluntary 
consent  of  the  appellants  or  their  counsel. 
The  court  of  chancery  perpetuated  the  in- 
junction, and  ordered  the  defendants  to 
convey :  who  appealed  to  the  court  of  ap- 
peals, insisting : 

1st.  That  the  executors,  supposing  they 
had  all  concurred  in  the  sale,  had  no  power 
to  sell  the  land,  unless  the  personal  estate 
proved  insufficient  for  the  payment  of  the 
debts  due  from  the  estate  of  their  testator. 

2d.  That  the  appellees,  whose  testator 
claimed  under  the  executors,  are  bound  to 
shew  that  the  personal  estate  was  insuffi- 
cient to  pay  the  debts;  which  they  have 
not  done. 

3d.  That  a  majority  of  the  executors  did 
not  at  any  time  consent  to,  or  concur  in 
the  sale,  and  a  majority  only  could  sell. 
Co.  Litt.  181,  b. ;  Hawkins,  Co.  Litt.  113, 
167,  168,  399. 

4th.  That  the  bond  given  by  George  West 

to  Wells,  for  the  conveyance  of  the  land,  is 

not    obligatory   on  the  other  executors,  the 

condition  of  it  being  that  he,  George  West, 

his  heirs,  executors,  &c.  shall  make  a 

413  good    and    sufficient   ^conveyance   of 
the    la^d,    &c.,    without  undertaking 

that  the  other  executors  shall  make  any 
conveyance. 

5th.  Admitting  the  other  executors  had 
the  power  to  authorize  George  West  to  sell 
the  land,  yet  they  could  not  give  him  this 
authority  in  any  other  manner,  than  by 
giving  him  a  written  power  of  attorney, 
signed,  sealed  and  acknowledged  before 
three  witnesses. 

6th.  That  supposing  William  and  John 
West,  had  agreed  that  George  West  should 
sell  the  land;  yet  they  had  no  authority  to 
transfer  the  power  given  them  to  sell  to 
another  person ;  because  their  testator  had 
vested  a  personal  confidence  in  all  of  them. 


which  could  not  be  not  delegated.  1  Bac. 
Ab.  203,  old  edit. ;  9  Co.  Rep.  75,  b.  and 
76,  a. 

7th.  That  Daniel  Morgan  has  not  shewn 
a  transfer  of  Wells's  title  to  himself. 

8th.  That  Charles  Little,  whose  deposi- 
tion has  been  read  by  the  chancellor,  is  an 
incompetent  witness;  because  he  is  a  de- 
fendant in  the  cause ;  and  because  as  exec- 
utor of  George  West,  he  is  interested  in 
preventing  a  suit  being  brought  against 
himself  on  George  West's  bond,  condi- 
tioned to  make  a  conveyance  of  the  land. 
1  Morg.   Essays,  279,  281.  ' 

9th.  That  there  is  an  appearance  of  fraud 
in  the  original  transaction,  and  that  the 
subsequent  claimants  seem  from  their  con- 
duct to  have  been  apprised  of  it. 

10th.  That  the  answer  of  one  defendant 
is  no  evidence  against  the  other  defendants. 

The  counsel  for  the  appellants  contended. 
That  the  executors  could  not  sell,  unless 
the  personal  estate  had  failed:  For  the 
second  clause,  devising  the  lands  to  the 
children,  qualifies  the  first ;  and  proves  that 
it  could  only  be  done,  if  absolutely  neces- 
sary ;  but  that  there  was  no  proof  of  any 
such  necessity;  and,  if  it  had  existed,  the 
plaintiffs  ought  to  have  shewn  it ;  whereas 
the  testimony  proved  the  contrary,  and 
shewed  clearly  that  there  were  assets  enough 
without.  That  it  was  no  objection  to  say, 
that  the  executors  would  be  impeded  by 
this  construction ;  for  a  bill  in 
414  *equity  might  have  been  filed,  and  a 
sale,  if  found  necessary,  decreed. 
That  one  executor  only  could  not  sell ;  and, 
upon  that  ground,  the  sale  was  clearly  void, 
both  by  the  principles  of  the  common  law, 
Harg.  Co.  Litt.  113,  and  the  practice  of 
the  country,  which  is  to  file  a  bill  in  chan- 
cery to  compel  a  sale.  That  ^he  power  was 
given  to  all,  or  a  majority  of  all,  of  the 
executors,  and  not  to  a  majority  of  those 
who  acted  only.  But  in  fact  they  were  all 
acting  executors;  for  they  all  qualified,  and 
must  have  sued  and  been  sued  together. 
That  George  West  alone  made  the  sale  and 
gave  the  bond;  and  he  meant  to  do  it  as  an 
individual,  and  not  as  executor;  for  he 
binds  himself  and  his  heirs  only,  and  relied 
upon  his  being  able  to  procure  the  assent 
of  the  other  executors;  who  were  not  pres- 
ent, and  knew  nothing  of  the  sale.  That 
the  deposition  of  Little,  if  rightly  under- 
stood, proves  that  William  West  knew  noth- 
ing of  the  sale ;  and  did  no  act  shewing  his 
concurrence ;  so  that  it  was  quite  immaterial 
what  John  and  George  might  have  done, 
even  if  John  had  assented,  (which  is  not 
proved,  but  the  contrary;)  for  they  did  not 
form  a  majority  of  the  whole  executors. 
That  the  letter  of  George  West  was  found 
among  his  own  papers,  as  well  as  Snickers's 
bond :  and,  therefore,  no  inference  was  to 
be  drawn  from  them.  That  the  appellants 
could  not  be  called  upon  to  prove  any  thing, 
but  the  appellees  were  bound  to  shew  an 
authorized  and  legal  sale.  That  it  was  not 
enough  to  prove  that  George  West  generally 
administered  the  personal  estate;  as  he  had 
complete  power  over  that;  but  with  regard 
to  the  land,  he  had  only  a  power  in  con- 
junction with  others.  That  the  bond  of 
Deneale  and  others  to  William  West,  did 
not   prove   the   power  of  George  West ;  be- 
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cause  it  was  written  after  the  declarations 
of  dissent  to  the  sale.  Besides,  the  other 
executors  could  not  have  delegated  a  general 
power  to  George  West,  with  respect  to  the 
land.  That  Moragn  did  not  shew  a  right 
to  Wells's  title,  whatever  U  may  be.  That 
Little  was  not  a  competent  witness;  be- 
cause he  was  liable  to  costs. 

415  *The  counsel  for  the   appellees  con- 
tended. That   the    subsequent    clause 

did  not  affect  the  purchaser ;  for  the  will 
left  it  entirely  in  the  discretion  of  the  ex- 
ecutors to  sell,  or  not,  without  regard  to 
the  state  of  the  assets ;  and  a  contrary  con- 
struction would  greatly  impede  the  sale.  2 
Wms.  148.  That  a  purchaser  has  nx)thing 
to  do  with  the  state  of  accounts;  for  he 
cannot  know  them.  That  there  was  no 
rule  of  law,  or  practice  of  the  country, 
which  required  a  bill  in  chancery.  Nor 
ought  there  to  be ;  for  the  devisees  have 
their  remedy  against  the  executors.  Be- 
sides, there  was  no  proof  that  the  sale  was 
unnecessary;  and  therefore,  the  necessity 
would  be  presumed.  That  a  majority  of 
the  executors  might  sell,  Harg.  Co.  Litt. 
113;  and  a  majority  certainly  assented. 
But  L/ittle's  deposition  expressly  proves 
that  all  of  them  concurred ;  for  it  proves  a 
general  authority,  which  went  to  the  land, 
as  well  as  to  every  thing  else ;  and  must 
have  been  so  intended;  for  otherwise  the 
authority  would  have  been  nugatory;  be- 
cause he  had  general  authority  over  the 
personal  estate  without  it.  Besides  the 
great  length  of  time  which  elapsed  before 
the  title  was  stirred,  proves  a  conviction  of 
the  regularity  of  the  transaction.  That 
there  was  no  proof  of  a  dissent;  which 
fortifies  the  presumption,  that  they  were 
satisfied  with  the  sale.  That  John  West's 
assent  was  proved  by  Ross's  acceptance  for 
Snickers,  on  account  of  Wells's  debt  for  the 
land.  That  the  essence  of  the  contract  of 
George  West  was,  that  he  sold  as  executor; 
for  he  styles  himself  executor  in  the  body 
of  the  instrument,  and  purports  to  sell  it 
under  that  authority :  oi  course,  the  form  is 
nothing.  That  if  a  man  sells  as  attorney, 
and  the  principal  receives  the  money,  equity 
will  not  require  proof  of  the  letter  of  attor- 
ney ;  and  the  same  doctrine  applies  to  the 
present  case:  For  the  other  executors  re- 
ceived part  of  the  purchase  money,  which 
ratified  the  sale.  That  assent  ought  the 
rather  to  be  presumed  from  the  length  of 
time,  and  the  consequent  probable  loss  of 
testimony.  That  Little  was  a  competent 
witness,  for  his  being  defendant  is  no 
objection,  as  he   might    be  examined 

416  '^by   special   commission;  and   it  was 
agreed  that  it   should  be  read  as  if  a 

commission  had   issued:  he   was  not  inter- 
ested.    1  Term  Rep.   27 ;  7  Term  Rep.  62. 

TUCKER,  Judge.  Hugh  West,  in  the 
year  1767,  made  his  will  as  follows,  **I  de- 
sire that  all  my  just  debts  be  paid ;  and,  in 
order  to  enable  my  executors  to  do  so,  I 
hereby  order  that  they,  my  said  executors, 
or  the  survivor  or  survivors  of  them,  or  a 
majority  of  them  then  living,  (if  they  shall 
think  fit,)  do  sell  and  dispose  of  my  whole 
estate  real  and  personal,  my  dwelling  plan- 
tation and  adjacent  lands  excepted,  to 
any  person  they  think  proper;  and  that 
they  pass  any   deeds    or    writings    to  con- 


vey the  absolute  property  to  the  pur- 
chaser." Then  having  devised  the  lands 
whereon  he  lived,  one  moiety  to  the  child 
of  which  he  supposed  his  wife  to  be  preg- 
nant, if  Si  son,  and  the  other  moiety  equally 
to  be  divided  among  his  daughters ;  but  if 
the  child  should  prove  to  be  a  daughter,  the 
whole  between  them  as  co-heirs,  in  fee 
simple,  he  proceeds  thus:  **Item,  my  will 
is,  that  if  my  executors  shall  not  find  it 
necessary  to  sell  and  dispose  of  my  lands, 
already  mentioned  to  be  sold,  that  then  the 
said  land  be  equally  divided  among  all  my 
children,  born  or  unborn,  to  them  and  their 
heirs  forever."  And  appointed  his  wife, 
Elizabeth,  and  his  brothers  John,  George 
and  William,  his  executors;  all  of  whom 
qualified  as  such. 

November  1,  1768,  George  West,  one  of 
the  executors,  without  the  assent  or  con- 
currence of  the  other  executors,  or  any  of 
them,  as  far  as  appears  by  the  record,  sold 
a  tract  of  land  in  Frederick  county  to  Hum- 
phrey Wells;  and  gave  his  bond,  with  con- 
dition to  be  void,  if  he  should,  within  a 
reasonable  time,  make  a  good,  effectual 
conveyance  of  the  land,  in  law  and  equity, 
to  the  said  Wells,  &c.  agreeable  to  the  last 
will  and  testament  of  his  testator.  In  this 
bond  he  styles  himself  one  of  the  executors 
of  Hugh  West.  This  bond  was  assigned  to 
Snickers,  with  a  direction  to  make  the  con- 
veyance to  him :  and,  having  passed  through 
several    hands,    was,    at    last,  assigned  in 

like  manner  to  Morgan. 
417  *Hugh  West  left  three  daughters, 
(but  no  son, )  all  infants,  and  now  mar- 
ried to  the  other  appellants.  In  the  year 
1797,  they  brought  an  ejectment  for  the  land 
sold  by  George  West  (who  never  executed 
any  conveyance  for  it)  in  Winchester  dis- 
trict court,  and  obtained  a  verdict  and 
judgment  for  the  same  against  Morgan, 
the  tenant  in  possession.  Morgan  here- 
upon filed  a  bill  in  the  high  court  of  chan- 
cery, against  the  appellants,  praying  an 
injunction ;  which  was  granted ;  afterwards 
perpetuated ;  and  a  conveyance  of  the  land 
decreed  to  be  made  by  the  appellants  to  the 
plaintiffs  in  the  suit  in  chancery.  From 
which  decree  the  defendants  in  equity  have 
appealed  to  his  court. 

I  shall  pass  over  the  first  two  points  made 
by  the  appellants'  counsel  in  this  case;  and 
proceed  to  consider  the  third,  namely, 
That  a  majority  of  the  executors  did  not, 
at  any  time,  consent  to,  or  concur  in,  the 
sale ;  and  that  a  majority  only  could  sell. 

In  the  case  of  personal  estate,  a  sale  by 
one  executor  alone  is  sufficient,  without  the 
concurrence,  or  assent,  of  the  rest.  For 
each  executor  has  the  entire  control  of  the 
personal  estate  of  his  testator,  and  may  re- 
lease, or  pay  a  debt,  or  transfer  any  part 
of  the  testator's  property,  without  the  con- 
currence of  the  other  executors.  2  Ves.  267, 
268.  But  it  has  been  decided  in  this  court, 
that  a  purchaser  of  lands  from  an  execu- 
tor, is  bound  to  look  for,  and  to  understand 
the  extent  of  that  power,  and,  consequently, 
the  principle,  caveat  emptor,  strictly  ap- 
plies in  such  a  case.  Brock  A  al.  v.  Philips, 
2  Wash.  70.  For,  if  a  man  purchases  under 
a  will  by  which  a  trust  is  created,  he  must, 
at  his  peril,  take  notice  of  the  operation  of 
the  law  upon  it.     2  Fonbl.  Eq.  152.     Which 
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brings  us  to  consider  what  the  law,  in  such 
cases,  was  at  the  time  of  the  testator's  de- 
cease. 

Bj  the  common  law,  if  one  executor  re- 
fused to  sell,  the  others  could  not.  Co. 
Litt.  113,  a.  **But,"  says  lord  Coke,  **now 
by  the  statute  20  Hen.  8,  (which  being  a 
statute  of  a  general  nature,  was  certainly 
in  force  in  Virginia,  at  the  time  of  the  tes- 
tator's death,  Ord.    Convention,  May 

418  1776,    ch.    5,)    *it    is   provided,    that 
where    lands   are  willed  to  be  sold  by 

executors,  though  part  of  them  refuse,  yet 
the  residue  may  sell."  These,  however,  are 
not  the  words  of  the  statute;  nor  is  the 
passage  to  be  understood  as  authorizing 
the  construction,  that,  if  a  part  of  those  who 
qualify  refuse  to  sell,  the  others  may  sell; 
but  that  if  part  of  those  named  as  executors 
in  the  will,  refuse  the  executorship,  those 
who  accept  the  office  may  sell.  Which  is 
evidently  the  true  meaning  of  the  statute, 
as  will  appear  upon  examination.  The 
case,  then,  as  between  those  who  do  qual- 
ify, seems  to  be  left  us  as  at  common  law : 
and  this  will  reconcile  what  is  there  said 
by  lord  Coke,  with  what  he  says  in  page 
181,  b. ;  that  if  a  man  devise  that  his  two 
executors  shall  sell  the  land,  if  one  of  them 
die,  the  survivor  shall  not  sell  it.  Now,  the 
reason  is  much  stronger  why  one  executor 
should  not  sell  in  the  lifetime  of  the  other, 
without  his  concurrence.  For  one  might 
covenant  with  A.,  and  the  other  with  B., 
for  the  lands;  and,  if  they  need  not  join  in 
the  conveyance,  two  opposite  titles  might 
be  created  at  the  same  instant,  by  different 
conveyances  to  different  persons,  neither 
of  which  could  claim  a  preference  over  the 
other,  the  separate  conveyance  of  each  ex- 
ecutor being  equally  available  to  pass  the 
lands;  an  absurdity  which  it  is  presumed 
has  no  foundation,  or  countenance,  in  the 
law.  Again,  in  Co.  Litt.  236,  a.,  it  is  said, 
that  where  a  man  deviseth  that  his  executor 
shall  sell  the  land,  there  the  land  shall  de- 
scend, in  the  mean  time,  to  the  heir;  and, 
until  the  sale  be  made,  the  heir  may  enter 
and  take  the  profits.  And,  probably  upon 
this  ground,  «t  seems  to  have  been  agreed 
in  this  court,  that,  if  the  heir  be  one  of  the 
executors,  his  conveyance,  without  the  con- 
currence of  any  of  the  rest,  would  operate 
as  an  estoppel  against  him  as  heir,  Shaw 
V.  Clements,  1  Call,  438;  but  the  converse 
of  the  case,  that  the  sale  hiad  been  made  by 
another  executor,  without  the  consent  of 
the  heir,  if  there  were  but  two,  or  of  a  ma- 
jority, if  there  were  more,  would  not  hold 
good.  For  the  heir  had  a  present  interest, 
which  he  might  well  part  with  by  the  con- 
veyance, as  well  as  a  power,    in  com- 

419  mon  *with  the  other  executors,  under 
the    will.       Whereas     the    executors, 

where  lands  are  devised  to  be  sold  by  them, 
have  a  bare  power,  and  not  a  profit,  Co. 
Litt.  236,  a. ;  for  no  interest  passes  by  such 
a  devise,  according  to  the  opinion  of  chief 
justice  Roll.  Ibid.  Harg.  note  1.  If  a  sale 
of  lands  by  one  executor,  where  there  are 
more,  be  valid ;  as,  suppose  the  testator 
makes  his  heir,  his  widow  and  a  stranger 
his  executors,  with  power  to  sell  his  lands, 
if  necessary  for  the  payment  of  his  debts, 
(as  in  this  case,)  and  the  stranger  were  to 
sell  without  the  consent  either   of  the  heir, 
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or  the  widow,  although  no  necessity  existed 
for  doing  so ;  in  this  case  the  heir  might 
be  disinherited,  and  the  widow  deforced  of 
her  dower,  by  the  act  of  the  stranger  hav- 
ing no  interest  in  the  lands,  and  whose 
power  under  the  will  was  only  equal  with 
the  power  of  the  heir  and  the  widow  re- 
spectively ;  which  is  an  inconvenience  which 
the  law  will  no  more  tolerate,  than  the  ab- 
surdity of  different  conveyances,  by  differ- 
ent executors,  to  different  persons.  I  hold 
it,  therefore,  to  be  incontrovertible,  that 
where  there  are  more  executors  than  one, 
who  qualify  under  the  will,  either  the 
whole,  or  at  least  a  majority  of  them,  must 
join  in  the  sale  of  lands  devised  to  be  sold. 
Pow.  Dev.  292,  300. 

But,  if  this  were  not  the  case,  generally, 
yet  it  seems  to  have  been  expressly  the  in- 
tention of  the  testator  in  this  case,  that  a 
majority  at  least  of  his  executors  should 
concur  in  the  sale  of  his  lands;  for  words 
cannot  make  his  intention  clearer  than  he 
has  expressed  it  in  his  will:  and,  evidently, 
it  was  his  intention,  that  they  should  be 
governed  herein  by  the  necessity  of  doing 
so,  for  the  payment  of  his  debts ;  of  which 
not  one  only,  but  all  were  to  judge. 

Upon  these  grounds,  I  am  of  opinion, 
that  the  sale  of  the  lands  in  question,  if 
made  by  George  West  alone,  without  the 
concurrence,  assent,  or  approbation  of  a 
majority  of  the  executors  of  Hugh  West, 
then  living,  or  a  majority  of  the  survivors 
of  them,  was  void,  both  at  law  and  in 
equity.  Such  concurrence,  assent,  or  ap- 
probation, may,  however,    in    my  -opinion, 

be  either  express,  implied,  antecedent, 
420      contemporary   *or  future.      For    any 

subsequent  act,  by  any  other  of  the 
executors,  which  might  be  interpreted  into 
a  ratification  or  confirmation  of  the  sale 
made  by  George  West,  would,  in  my  opin- 
ion, be  equally  available,  as  if  his  consent 
had  been  formally  given  before  the  sale; 
or  as  if  he  had  joined,  at  the  time,  in 
making  the  sale.  As  if  it  had  appeared, 
that  either  of  them  did  actually  receive  the 
purchase  money,  or  bring  a  suit  upon  the 
bonds  given  by  Wells  and  Snickers  for 
the  recovery  of  it.  These  acts  would,  in 
my  opinion,  be  equally  as  available,  as  if 
they  had  joined  George  West  in  the  bond 
for  making  a  conveyance.  But  such  con- 
currence, or  approbation  ought  not  to  be 
inferred  from  doubtful  circumstances,  not 
manifesting  a  deliberate  intention  to  con- 
firm, or  ratify,  his  act. 

Having  minutely  examined  the  evidence 
with  a  view  to  this  point,  I  find  nothing 
but  slight  presumptions,  inferrable  from 
trivial  and  equivocal  circumstances,  only, 
in  favour  of  the  assent,  either  of  John  or 
William  West,  to  the  act  of  George :  which 
presumptions  are  strongly  rebutted,  not  only 
by  other  circumstances  of  equal,  or  greater 
weight,  but  by  the  positive  disapprobation 
of  both  those  executors,  proved  to  have 
been  expressed,  at  different  times*  in  the 
most  unequivocal  manner.  And  of  the  as- 
sent of  the  widow,  the  fourth  executor,  there 
is  not  even  the  most  distant  ground  of  pre- 
sumption. 

But  length  of  time,  and  the  variety  of 
hands  through  which  these  lands  may  have 
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passed,  may  be  considered  as  creating  an 
equity  in  favour  of  the  appellees. 

The  appellants  being  infants  of  very 
tender  years,  when  the  sale  was  made ;  and 
the  ignorance  under  which  William  West  is 
proved  to  have  remained  as  to  the  transac- 
tion, until  the  death  of  George  in  the  year 
1786;  and  the  want  of  the  title  papers; 
which  it  is  in  proof  the  appellants  were  not 
possessed  of  until  many  years  after;  in  my 
opinion,  are  circumstances  amply  sufficient 
to  rebut  all  equity  against  them,  arising 
merely  from  length  of  time.  And  it  being 
in  proof,  and  so  alleged,  if  I  mistake 

421  not,  in  the  bill,  that  *Morgau  took  an 
assignment  of  George  West's  bond  to 

Humphrey  Wells  to  make  him  a  title,  in 
which  he  styles  himself  one  of  the  execu- 
tors, not  sole  executor,  of  Hugh  West,  this 
circumstance  alone  was  sufficient  notice  to 
him,  to  put  him  upon  further  enquiry  as  to 
the  power  that  George  West  alone  had  to  sell 
the  lands;  it  being  a  general  rule,  that 
whatever  is  sufficient  to  put  a  party  upon 
an  enquiry  is  good  notice  in  equity.  2 
Fonbl.  Eq.  ISl,  note;  1  Atk.  490;  Ambl. 
13;  2  Ves.  440.  And  this  being  the  case,  he 
comes  within  the  rule  laid  down  in  this 
court  in  the  case  of  Brock  v.  Philips,  that 
a  purchaser  of  lands  from  an  executor  is 
bound  to  look  for,  and  to  understand,  the 
extent  of  that  power;  and  consequently  that 
.the  principle,  caveat  emptor,  strictly  applies 
to  the  testator  of  the  appellees  in  this  case. 

It  being  in  proof,  however,  that  George 
West  received  ;f84  of  Snickers,  that  sum 
ought  to  be  refunded  to  his  executors ;  but 
I  think  without  interest ;  for  it  was  little 
more  than  half  the  price  agreed  on  for  the 
lands,  and  not  a  twentieth  part  of  their 
present  value.  The  rents  and  profits, 
therefore,  may  be  set  against  the  interest ; 
and  the  appellants  enjoined  from  bringing 
any  suit  for  mesne  profits,  under  the  cir- 
cumstances of  this  case.  And  as  the  ap- 
pellants are  legatees  and  devisees  under  the 
will  of  George  West,  they  ought  to  give  se- 
curity to  pay  their  proportion  of  any  dam- 
ages which  may  be  recovered  upon  his  bond 
to  Wells,  for  making  a  title,  as  far  as  their 
share  of  George  West's  estate  will  extend. 
I  am  therefore  of  opinion,  that  the  decree 
be  reversed,  and  a  decree  made  upon  the 
foregoing  principles. 

ROANK,  Judge.  I  am  also  of  opinion, 
that  there  is  not  sufficient  evidence  of  as- 
sent or  ratification  on  the  part  of  the  ex- 
ecutors of  H.  West  (other  than  George 
West),  or  a  majority  of  them.  The  cir- 
cumstances relied  on  by  the  chancellor  are 
too  slight  to  justify  such  a  conclusion,  and 
may  be  otherwise  satisfied  and  accounted 
for.  I  differ  from  that  judge,  therefore,  in 
the  presumption  which  he  has  deduced 

422  ^therefrom.  It  would  be  too  much, 
on  such  slight  and  equivocal  circum- 
stances, to  say  the  least,  to  ratif3'  an  act 
done  by  one  man,  when  the  power  is  only 
confided  to  several.  As  to  the  lapse  of 
time  in  this  case,  it  ought  to  be  no  bar: 
The  infancy  of  the  appellants,  and  other 
circumstances,  which  have  been  particularly 
stated  by  the  judge  who  preceded  me,  ac- 
counting for,  and  excusing  the  same.  I  am 
therefore  of  opinion,  that  the  decree  should 
be  reversed,  and  the   injunction   dissolved.  I 


FLEMING,  Judge.  The  will  required, 
that  there  should  be  a  necessity  for  the  sale, 
and  that  a  majority  of  the  executors  should 
concur  in  it :  neither  of  which  was  attended 
to;  for  it  does  not  appear  that  the  sale  was 
necessary;  or  that  it  was  made,  or  assented 
to,  by  more  than  one  of  the  executors ;  and 
that  one  a  dissipated,  and  imprudent  man. 
Consequently,  as  the  directions  of  the  will 
have  not  been  pursued,  the  sale  is  void. 
The  length  of  time  is  no  objection  to  the 
appellants;  who  are  excused  by  infancy 
and  ignorance  of  their  rights ;  which  were 
not  discovered  until  the  year  1795.  But  it 
is  an  objection  to  the  appellees;  who  lay 
by  without  taking  any  steps  towards  per- 
fecting their  title,  until  the  other  executors, 
who  might  have  combatted  their  preten- 
sions, were  all  dead ;  and  now  affect  to  rely 
upon  the  alleged  antiquity  of  the  transac- 
tion to  support  them.  I  think,  therefore, 
that  the  decree  ought  to  be  reversed,  and 
the  injunction  dissolved. 

CARRINGTON,  Judcre.  The  personal 
estate  appears  to  have  been  abundantly 
sufficient  to  pay  the  debts;  and  therefore 
the  sale  was  plainly  unnecessary:  Which, 
of  itself,  renders  the  appellees'  claim  to 
relief  in  some  degree  exceptionable.  But, 
passing  over  that,  the  will  expressly  re- 
quired that  a  majority  of  the  executors 
should  concur  in  the  sale:  Whereas  the 
proof  is,  that  it  was  made  by  one  of  them 
only,  without  the  concurrence  or  assent  of 
the  rest.  The  authority,  therefore,  was 
423  not  pursued;  and  consequently  *the 
sale  is  void.  The  decree  ought,  there- 
fore, to  be  reversed,  and  the  injunction  dis- 
solved. The  appellants,  however,  should 
restore  the  £S4  which  were  paid ;  but  with- 
out interest. 

LYONS,  President.  This  is  not  a  bill 
for  a  specific  performance  by  the  purchaser 
of  the  land ;  but  for  relief,  by  the  heirs, 
against  a  pretended  fraud,  notwithstanding 
long  submission  to  the  sale,  to  the  prejudice 
of  subsequent  purchasers,  who  had  a  right 
to  presume  title  in  their  own  immediate 
vendors,  from  the  long  acquiescence  in  those 
interested  to  controvert  it.  Although  the 
sale,  upon  the  face  of  the  contract,  appears 
to  have  been  made  b3^  one  of  the  executors 
only,  there  seems  to  be  great  reason  to 
think  it  was  concurred  in  by  the  others: 
and  in  an  earlier  contest,  it  might  perhaps 
have  been  completely  proved.  I  think  the 
negligence  of  the  appellants  culpable,  and 
see  but  little  to  blame  in  the  purchaser  and 
his  assignees,  who  were  left  in  undisturbed 
possession  of  the  land  until  1797,  and  were 
not  bound  to  see  to  the  application  of  the 
purchase  money,  as  the  power  was  to  sell 
for  payment  of  debts  generally,  without 
any  schedule,  or  other  specific  direction. 
Nothing,  therefore,  can  be  objected  to 
them,  but  their  failure  to  obtain  a  convey- 
ance. A  majority  of  the  court,  however,  is 
of  a  different  opinion,  and  the  following  is 
to  be  the  decree: 

^'The  court  is  of  opinion.  That  the  sale 
of  the  lands  of  Hugh  West,  the  testator, 
made  by  George  West,  one  of  the  executors 
only,  does  not  satisfactorily  appear  to  have 
been  made  with  the  concurrence,  assent  or 
approbation  of  a  majority  of  the  executors 
of  the  said  Hugh  West,  all   of  whom  qual- 
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ified  as  such ;  or  with  the  concurrence,  as- 
sent or  approbation  of  a  majority  of  the 
survivors  of  the  said  executors,  without 
which  such  sale  ought  not  to  be  enforced 
even  in  a  court  of  equity,  more  especially 
since  it  doth  not  appear  that  there  was 
actually  a  deficiency  of  personal  assets  of 
the  testator,  or  that  the  sale  was  openly 
and  publicly  made  to  the  highest  bidder, 
as     charged    in    the     complainant's 

424  *bill,  or  that  the  purchase  money  was 
actually   paid    to   the    executors,    or 

either  of  them,  in  a  reasonable  time,  or  that 
the  whole  thereof  hath  been  at  any  time 
paid:  Circumstances,  which,  if  they  had 
appeared  in  this  case,  might  have  afforded 
a  much  stronger  presumption,  that  such 
assent  or  approbation,  though  not  proved, 
was  actually  given,  than  the  presumption 
arising  from  length  of  possession  before 
the  writ  of  ejectment  was  brought  by  the 
appellants,  which  is  rebutted  by  other  cir- 
cumstances affording  a  reasonable  excuse 
for  the  delay  in  bringing  that  suit :  There- 
fore it  is  decreed  and  ordered,  that  the  in- 
junction, obtained  by  the  said  Daniel 
Morgan  in  the  said  court  of  chancery,  be 
dissolved;  and  that  the  appellee  deliver  to 
the  appellants  the  possession  which  he 
holds  under  the  said  Daniel  Morgan,  of  the 
premises  recovered  against  him  and  others 
by  the  judgment  in  the  said  writ  of  eject- 
ment. And  it  appearing  to  this  court  that 
the  sum  of  eighty-four  pounds  only,  includ- 
ing Hector  Ross's  note  for  thirty  pounds 
discounted  by  George  West,  was  paid  by 
Edward  Snickers,  the  testator  of  the  de- 
fendant William  Snickers,  and  that  the 
rents,  issues  and  profits  of  the  land  whereof 
the  said  Bdward  obtained  the  possession, 
have  been  probably  much  more  than  ade- 
quate to  the  lawful  interest  on  that  sum.  It 
is  further  decreed  and  ordered,  that  the 
appellants  pay  to  William  Snickers,  the  ex- 
ecutor of  the  said  Ifdward  Snickers,  the 
aforesaid  sum  of  eighty-four  pounds  with- 
out interest,  within  three  months  after  this 
decree  shall  have  been  entered  in  the  said 
court  of  cha»cery;  and  further,  that  they 
give  bond  with  security  to  satisfy  and  pay 
their  proportionable  parts  of  any  damages 
which  may  be  recovered  against  the  estate 
of  George  West,  upon  his  bond  to  Humphrey 
Wells  for  making  a  good  title  to  the  said 
lands,  so  far  as  their  distributive  share  of 
the  real  and  personal  estate  of  the  said 
George  West  will  extend,  and  that  they  be 
forever  restrained  from  bringing  any  suit 
at  law  against  the  appellee  as  executor  of 
the  said  Daniel  Morgan,  deceased,  for  the 
mesne  profit  of  the  lands  by  them  recovered 
in   ejectment:    that  the  bill    be   dis- 

425  missed  ^as   to   all  the  defendants  not 
noticed  in  this  decree,  and  that  each 

party  bear  their  own  costs  in  the  said  court 
of  chancery.  But  nothing  in  this  decree 
contained  shall  be  construed  to  bar  the  rep- 
resentatives of  Hugh  West  and  Edward 
Snickers  respectively  from  any  remedy 
which  they  may  think  proper  to  pursue  for 
the  settlement  of  the  accounts  of  their  re- 
spective testators  with  each  other." 
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slave  born  in  Virfirinla  was  carried  to  Maryland, 
and  there  sold  to  a  person  who  brouirht  her  back 
to  Virginia,  and  kept  her  here  for  more  tlian 
twelve  months.    She  was  entitled  to  her  freedom. 

This  was  a  suit  brought  in  the  county 
court  by  Isbell  against  Wilson,  to  recover 
freedom;  and  the  parties  agreed  a  case, 
which  stated.  That  Matthew  Whiting  of 
Virginia,  owned  the  plaintiff  as  a  slave, 
on  the  5th  of  October,  1778;  and  in  the 
year  1781  or  1782,  removed  with  part  of  hts 
property  (among  which  was  the  plaintiff) 
to  Maryland ;  where  he  sold  the  plaintiff  to 
the  defendant;  who  brought  her  back  to 
Virginia.  That  Whiting  also  returned  in 
about  three  or  four  years  afterwards,  to 
Virginia.  The  county  court  gave  judgment 
for  the  defendant ;  which  the  district  court 
reversed;  and  the  defendant  appealed  to 
the  court  of  appeals. 

Wickham,  for  the  appellant.  The  act  of 
1778,  to  prevent  the  further  importation  of 
slaves,  Chan.  Rev.  80,  does  not  operate  upon 
this  case ;  for  that  act  was  intended  to  ap- 
ply to  foreign  slaves  only ;  and  not  to  those 
born  here,  and  carried  into  one  of  the 
United  States  afterwards.  This  is  proved 
by  the  fifth  section,  which  allows  the  citi- 
zens of  the  other  states  of  the  Union  remov- 
ing here,  to  bring  their  slaves  with  them : 
which  shews  that  those  from  other  parts  of 
the  world,  only,  were  in  the  view  of 
426  the  legislature.  The  *object  was  to 
prevent  a  greater  increase  of  such 
people  from  abroad,  amongst  ns;  but  that 
does  not  apply  to  those  born  here ;  for  the 
temporary  removal  of  them,  does  not  en- 
large the  stock,  if  they  accidentally  come 
hither  again.  It  will  be  no  objection  to 
say,  that  their  future  issue  under  that  in- 
terpretation may  be  brought,  and  thus  the 
policy  of  the  statute  may  by  various  con- 
trivances be  avoided ;  because  the  plain  an- 
swer is,  that  such  persons  would  not  be  bom 
in  this  state,  and  therefore  do  not  come 
within  the  description.  But  all  statutes, 
upon  the  same  subject,  ought  to  be  taken 
as  one  system ;  and  the  act  of  1748,  Old 
Virginia  laws  308,  made  all  Africans  slaves : 
which  that  of  1778  was  not  intended  to  alter, 
further  than  to  prohibit  the  introduction  of 
those  from  foreign  countries.  Whiting 
himself  might  have  brought  the  appellee 
back;  and  therefore,  the  purchaser  from 
him,  provided  he  was  a  citizen  of  one  of  the 
United  States  removing  to  Virginia,  might 
do  so,  if  he  could  in  all  other  respects  take 
the  oath  prescribed  by  the  fourth  section 
of  the  act :  for  she  had  not  been  brought 
into  this  or  any  other  of  the  states  of  the 
Union,  ^'since  the  first  day  of  November 
1778." 

Stuart  and  Hay,  contra.  The  word  im- 
ported, in  the  statute,  applies  to  all  impor- 
tations indiscriminately.  The  words  are 
by  sea  or  land ;  which  necessarily  embrace 
ever  possible  importation ;  and  prohibits 
the  bringing  them  from  other  states  of  the 
Union,  as  well  as  elsewhere.  But  the  act 
of  17%,  page  12,  is  conclusive,  and  puts  an 
end  to  all  discussion ;  for  it  provides  for  the 
very  case,  and  only  exempts  the  person  from 
the  penalty  of  the  act  of  1778,  who  has  re- 
moved slaves  into  another  state  and  not 
sold  them,  before  he  brings  them  back  to 
Virginia.    The  policy  of   the  law   was  to 
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prevent  an  increase  of  that  kind  of  popula- 
tion among  ua :  but  the  interpretation  put 
upon  it,  by  the  appellant's  counsel,  will  lead 
to  such  endless  evasions  of  it,  that  the 
statute  will,  in  effect,  be  totally  repealed. 
Besides,  the  plea  of  not  guilty,  emanci- 
pates the  appellee ;  for  it  admits  her  capac- 
ity to  sue,  as  a  like  plea  did  a  villein 
formerly  in  England. 

427  *Wickham,  in   reply.     The   plea  of 
not  guilty,  in  a   case    of    this   kind, 

has  not  the  effect  contended  for  by  the 
other  side ;  for  it  is  a  course  of  pleading 
invented  for  the  trial  of  the  right;  is 
always  used;  and,  like  ejectment,  the 
merits  only  are  attended  to  under  it :  the 
ability  to  sue  depending  upon  the  title, 
which  is  not  to  be  entangled  with  forms. 

Cur,  adv.  vult. 

TUCKER,  Judge.  By  the  case  agreed, 
it  appears,  that  M.  Whiting,  deceased,  in 
the  year  1778,  and  for  some  years  after,  was 
a  citizen  of  Virginia,  and  the  appellee 
Isbell,  his  slave,  born  in  this  stafte ;  and 
that  she  was  a  slave  in  this  state  on  the 
fifth  day  of  October,  1778,  when  the  act 
for  preventing  the  further  emancipation  of 
slaves  passed,  and  so  continued  till  the 
year  1781  or  1782;  when  Whiting  removed 
his  family  and  part  of  his  property  to 
Maryland ;  among  which  property  was  the 
appellee.  That  she  was  hired  out,  in  Mary- 
land, for  about  two  years  and  a  half.  That 
during  that  time,  Whiting  left  a  part  of  his 
property  in  the  county  of  Berkeley  in  Vir- 
ginia, and  after  residing  three  or  four  years 
in  M[aryland,  removed  .back  to  Virginia. 
That  during  his  residence  in  Maryland,  to 
wit,  in  March  1784,  he  sold  the  appellee, 
then  being  in  Maryland,  to  the  appellant, 
as  a  slave,  who  brought  her,  from  thence, 
into  this  state,  at  that  time ;  he  being,  at 
that  time,  a  resident  in  Berkeley  county, 
Virginia,  where  he  has   resided  ever  since. 

Judgment,  upon  this  case  agreed,  having 
been  given  for  the  appellant  in  the  county 
court,  the  same  was  reversed  in  the  district 
court:  and  from  the  judgment  of  reversal, 
the  appellant  Wilson  has  appealed  to  this 
court. 

Before  I  proceed  to  the  merits  of  this 
cause,  I  shall  take  notice  of  the  point  made 
by  Mr.  Hay,  that  by  the  plea  of  not  guilty, 
the  appellant,  then  defendant  in  the  suit, 
has  admitted,  that  the  then  plaintiff  was  a 
free  person,  and  had  a  right  to  maintain 
an  action  against  him  for  the  assault 
and  battery  alleged  in  the  declara- 
tion. 

428  *The  law  in  the  case  of  villeins  was 
certainly   as   Mr.    Hay   said,    Litt.  i 

192,  193;  1  Inst.  124,  b.  And  I  will  not  say, 
that  there  may  not  be  cases,  in  which  I 
should  deem  the  principle  equally  applicable 
to  slaves  in  Virginia,  as  to  villeins  in  Eng- 
land. But  it  was  satisfactorily  answered 
by  Mr.  Wickham,  that  the  action  of  tres- 
pass, assault  and  battery,  and  false  impris- 
onment, was  as  much  a  fictitious  form  of 
an  action,  invented,  under  the  control  of 
our  courts,  for  the  trial  of  the  plaintiff's 
right  to  freedom,  as  ejectment  is  for  the 
trial  of  the  title  to  lands;  the  intent  of 
which  is,  to  force  the  parties  to  go  to  trial 
upon  the  merits,  without  being  entangled 
in  the  nicety  of  pleadings   on    either   side. 


The  preliminary  steps,  first  required  by  the 
courts,  and  now  by  a  positive  act  of  the 
legislature,  admit  no  doubt  in  this  case. 
1  Virg.  L.  1795. 

The  act  of  October  1778,  ch.  1,  declares 
that,  from  and  after  the  passing  thereof, 
no  slave  shall  be  imported  into  this  com- 
monwealth by  sea,  or  land ;  and  that  every 
slave  imported  contrary  to  the  true  intent 
and  meaning  of  the  act,  shall,  upon  such 
importation,  become  free. 

The  cases  excepted  out  of  this  general 
and  comprehensive  clause,  are  those  of 
slaves  belonging  to  emigrants  from  any  of 
the  United  States ;  and  of  travellers  making 
a  transient  stay  in  the  commonwealth,  and 
carrying  them  out  again.  Neither  of  which 
are  supposed  to  have  any  relation  to  this 
case.  Then  follows  another  proviso,  that 
the  act  shall  not  be  construed  to  extend  to 
persons  claiming  slaves  by  descent,  devise, 
or  marriage ;  or  to  any  citizen  of  the  com- 
monwealth, being  then  the  actual  owners 
and  proprietors  of  slaves  residing  in,  or  be^ 
ing  in  any  of  the  United  States,  and  remov- 
ing such  slaves  into  this  commonwealth. 

The  case  agreed  shews  that  the  appellant 
Wilson  was  not  then  the  actual  owner  of 
the  slave  Isbell;  that  he  did  not  acquire 
her  by  descent,  devise  or  marriage,  but 
by  a  voluntary  purchase  in  a  different 
state,  from  which  she  was  brought  by  him, 
many  years  after  the  commencement  of 
the  act,  into  this  state.  It  does  not 
come  within  any  of  the  exceptions 
429  ^contained  in  the  act;  nor  in  my 
opinion,  within  the  reason  of  any  of 
them.  The  question  has  nothing  to  do  with 
the  rights  of  Mr.  Whiting,  her  former  mas- 
ter, nor  with  the  birth-place  of  the  slave, 
but  relates  wholly  to  the  place  where  she 
was  when  Wilson  purchased  her,  and  to  his 
conduct  in  making  such  purchase  in  another 
state,  and  bringing  the  slave  out  of  that 
state  into  this.  I  am  therefore  of  opinion, 
that  the  judgment  should  be  affirmed. 

ROANE,  Judge.  The  case  is  very  differ- 
ent from  what  it  might  have  been  if  Whit- 
ing, the  former  owner  of  the  appellee,  had 
never  sold  her,  but  had  brought  her  back 
with  him  on  his  return  to  Virginia :  But, 
even  in  that  case,  the  act  of  1778  would  be 
against  him,  if  the  act  of  1796  is  a  true  ex- 
position thereof.  The  act  of  17%  makes  an 
exception  in  favour  of  such  persons  bring- 
ing back  slaves  into  the  state  only,  as  m^y 
not  have  sold,  or  hired  them  out  in  another 
state. 

The  words  of  the  act  of  1778  are  suffi- 
ciently comprehensive  to  include  this  case ; 
and  this  is  made  more  manifest  by  the  two 
provisos  therein  contained.  By  the  first, 
slaves  may  be  imported,  on  taking  the  oath 
therein  contained,  by  persons  removing 
from  any  other  of  the  United  States,  and 
becoming  citizens  of  this  state.  The  leg- 
islature relaxes  from  her  policy  in  this  in- 
stance, in  consideration  of  the  benefit 
received  by  the  accession  of  new  citizens. 
This  ingredient  is  wanting  in  this  case; 
for  the  appellant  was  actually  a  resident  of 
Virginia,  at  the  time  of  the  purchase:  By 
the  second,  an  exception  is  also  made  in 
favour  of  citizens  being,  then,  the  actual 
owners  and  proprietors  of  slaves  residing, 
or  being,  in  an}'  of  the  United  States,  and 
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removing  such  slaves  into  this  common- 
wealth. 

If  the  appellant  had  been  then,  i.  e.,  in 
October  1778,  the  owner  of  the  slave  in 
question,  his  right  to  her  would  have  been 
saved  by  the  act;  but  it  is  otherwise,  by 
the  omission  of  the  proviso  to  embrace  his 
case.  I  think  if  these  words,  * 'residing" 
or  ''being,"    in    this    proviso,    had 

430  *been    sufficiently  attended  to,  much 
argument   might   have    been    saved. 

All  the  enquiry,  as  to  the  character  of  the 
slave  anterior  to  her  residence  in  Maryland, 
is  wholly  irrelevant.  As  slaves  do  not  be- 
come citizens  in  any  state,  all  the  enquiry 
to  be  made  in  such  case,  not  only  under 
this  law,  but  on  the  general  principle,  is, 
whether  the  slave  was  residing  or  being 
in  another  state  at  the  time  of  the  pur- 
chase and  importation. 

As  to  the  consequences  resulting  from 
this  decision,  these  in  a  doubtful  case 
might  be  attended  to  by  us,  but  in  a  plain 
case,  they  were  only  proper  for  the  consid- 
eration of  the  legislature;  who,  accord- 
ingly, have  taken  up  the  subject  and  made 
such  provisions  touching  the  same  as  to 
them  seemed  right.  I  am  of  opinion  that 
the  judgment  ought  to  be  affirmed. 

FLEMING,  Judge.  The  case  is  clearly 
within  the  mischief  which  was  intended  to 
be  remedied  by  the  act  of  1778:  and  it 
makes  no  difference  that  the  slave  in  ques- 
tion was  bom  in  this  state,  and  brought 
back  by  a  citizen  of  this  commonwealth; 
and  that  her  former  master  afterwards  re- 
turned and  resided  in  Virginia.  For  he 
had  carried  her  to  Maryland,  where  he 
dwelt  for  several  years;  and  then  sold  her 
to  the  appellant;  who  imported  her  Into 
this  state,  in  manifest  violation  of  the  ex- 
press declaration  of  the  statute :  and  there- 
fore, must  abide  the  consequences.  I 
concur  that  the  judgment  ought  to  be 
affirmed. 

CARRINGTON,  Judge,  concurred. 

LYONS,  President.  It  is  the  unanimous 
opinion  of  the  court,  that  the  judgment  of 
the  district  court  should  be  affirmed. 

N.  B.     Judge  Tucker*s  note  book  contains 

the  following  memorandum  upon  this  case: 

"There  appearing   to   be   no  difference  of 

opinion  between  the   judges   in   con- 

431  ference,  *Judge  Lyons    delivered  the 
unanimous  opinion  of  the  court  that 

the  judgment  should  be  affirmed."  Which 
seems  to  be  at  variance  with  the  above 
report.  There  is  probably,  however,  some 
mistake  or  omission  in  the  memorandum. 
My  own  rough  note  taken  in  court  is  mis- 
laid ;  but  the  opinions  of  Judge  Roane  and 
Judge  Fleming  were  delivered  to  me  by 
themselves  for  publication.  Perhaps  Judge 
Tucker,  understanding  that  there  was  a 
concurrence  of  opinion  in  conference,  neg- 
lected to  carry  his  written  opinion  to  court ; 
and  therefore,  in  fact,  did  not  deliver  it; 
which  he  meant  to  say,  as  here  explained, 
in  the  memorandum,  but  inadvertently 
omitted  it. 


Long  V.  Long. 

r  April.  180&] 
Arbitration— Order  of  Reference— When  May  Be  R< 


5clnded.«— Either  party  may.  at  any  time  before  ttie 
award,  rescind  the  order  of  reference,  and  dls- 
chSLTge  the  arbitrators  front  proceeding  to  a  de- 
cision. 

John    Long    brought    ejectment  against 
William  Long  for  a  tract  of  land.     Which, 
by    rule  ,of  court   and  consent   of  parties, 
was  referred.       Award    in    favour    of    the 
plaintiff.     Which  was  set  aside  by  the  court ; 
who  refused  to  discharge  the  order  of  refer- 
ence:    Bill  of   exceptions  by  the  defendant 
to  that    opinion,    stating   that  he  moved  to 
discharge  the  order,  because  the  arbitrators 
had    awarded   without  hearing  some  of  the 
witnesses,  who    were  absent;  and  because 
he    feared  prejudice  in  the  arbitrators,  and 
that  they  could  not  be  induced  to  alter  their 
opinion  after  having  decided  against    him. 
The  second  award  was  set  aside  for  uncer- 
tainty.    The  defendant  again  moved  to  dis- 
charge the   order  of  reference,  and  alleged 
the    second  award  as  an   additional  reason 
for  apprehending   prejudice  against    him, 
which    the    court    overruled,    as    thinking 
themselves   bound  b3^    the  former  decision. 
The  third  award,    was    in    favour   of 
432      the.  plaintiff.     The   defendant    •filed 
an  affidavit,  which  stated  that  he  had 
material  witnesses   absent  when  the  award 
was    made;   and   that    he   refused  to  go  to 
trial  before  the  referees;  because  they  had 
decided  against  him  improperly  before ;  and 
because  he  heard    one  of  the  referees  order 
the  award  to  be  made   out   befpre  the  trial. 
The  court  gave  judgment  for  the  plaintiff 
according  to  the  award ;  and  the  defendant 
appealed  to  the  court  of  appeals. 

Williams  and  Randolph,  for  the  appel- 
lant. The  court  ought  to  have  discharged 
the  order  of  reference,  on  account  of  the 
bias  which  must  have  been  created  in  the 
minds  of  the  referees,  after  one  decision, 
by  them,  on  the  question ;  for  it  was  im- 
possible that  they  should  not  have  formed 
an  opinion,  too  fixed  to  be  removed ;  and 
therefore  a  fair  determination  was  not  to 
be  expected.  But,  independent  of  this, 
either  party  has  a  right  to  revoke  his  con- 
sent to  the  reference,  without  assigning 
any  reason   for  it.     Kyd's   Awards,    16,  17. 

Call,  contra.  There  is  a  difference  be- 
tween submissions  by  matter  in  pais,  and 
by  record.  In  the  first,  the  party,  if  the 
book  cited  be  correct,  may  be  at  liberty  to 
revoke;  but  not  in  the  other;  for  the  court 
having  assented  to  the  reference,  ought  to 
be  consulted  as  to  the  revocation  also. 
This  difference  seems  to  be  admitted  in  the 
same  book,  p.  19:  And  this  court  must  have 
understood  the  law  so  in  the  case  of  Porter 
V.  Harris,  4  Call,  485,  else  there  does  not 
seem  to  be  any  reason  for  the  declaration, 
that  no  misbehaviour  in  the  court  was 
shewn ;  because,  If  the  party  had  a  right 
arbitrarily  to  revoke,  the  court  could  not 
be  guilty  of  misbehaviour,  in  permitting 
him  to  do  it. 

Cur.  adv.  vult. 

LYONS,  President,  delivered  the  resolu- 
tion of  the  court,  that  the  judgment  was 
erroneous,  as  the  order  of  reference  should 
have  been  set  aside,  and  the  issue 
tried. 

^Arbitration— Order  of  Keference-When  rimy  Be 
Kesclnded.— See  monoinraphic  note  on  "Arbitration 
and  Award"  appended  to  Bassettv.  Cnnninffham.  9 
Gratt.  684. 
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*The  entry  on  the  order  book  is  as 
follows:  **The  court  is  of  opinion, 
that  the  said  judgment  is  erroneous  in  this, 
that  the  motion  of  the  appellant,  made  on 
the  first  daj  of  May,  1800,  to  discharge  the 
order  of  reference  in  this  cause,  the  award 
returned  by  the  arbitrators  having  been  set 
aside,  ought  not  to  have  been  overruled, 
but  that  the  said  order  of  reference  ought 
to  have  been  set  aside,  and  the  issue  in  the 
cause  tried  by  a  jury:  Therefore,  it  is  con- 
sidered that  the  said  judgment  be  reversed 
and  annulled,  and  that  the  appellant  recover 
against  the  lessor  of  the  appellee  his  costs 
by  him  expended  in  the  prosecution  of  his 
appeal  aforesaid  here.  And  it  is  ordered 
that  the  said  order  of  reference,  and  the 
award  made  in  pursuance  thereof,,  be  set 
aside,  and  that  the  issue  joined  between 
the  parties  be  tried  by  a  jury.'** 


Braxton  v.  Coleman. 

[April,  1806.) 
(2  Am.  Dec.  602.) 
Dower— Sale  of  Lands  Subject  to-Rlffht  of  Dower  In 
Improvementst— Ceje  at  Bar.— B.  sold  a  tract  of 
land  with  a  mill  on  it  to  C.  The  mill  was  subse- 
quently carried  away,  and  another  built  on  the 
same  site.  A  third  mill,  upon  a  more  extensive 
plan,  was  afterwards  built  The  widow  of  B.  was 
entitled  to  dower  in  the  land  only,  and  not  in  the 
mill. 

Carter  Braxton  during  his  marriage,  sold 
a  mill  with  fifty  acres  of  land  attached  to 
it.  The  mill  was  subsequently  carried 
away  by  a  freshet,  as  was  another  which 
was  afterwards  built  upon  the  same  site. 
A  third  mill,  upon  a  more  extensive  plan, 
was  then  built  by  the  purchaser.  After  the 
death  of  Braxton,  his  widow  claimed 
434  dower  in  the  mill ;  but  *the  chancel- 
lor being  of  opinion  that  she  was  not 
entitled  to  it,  she  appealed  to  the  court  of 
appeals. 

Warden,  for  the  appellant.  The  widow 
was  entitled  to  dower  in  the  mill.  Baron 
A  Feme,  90,  92;  Co.  Litt.  31. 

PER  CUR.  The  court  is  of  opinion,  that 
the  appellant  is  not  entitled  to  dower  in 
the  mill,  which  was  built  by  the  purchaser 
subsequent  to  the  date  of  his  purchase;  but 
that  she  is  entitled  to  be  endowed  of  the 
site  of  the  mill,  and  the  fifty  acres  of  land 
thereto  attached,  in  possession  of  the  ap- 
pellee, estimated  by  the  commissioners  ap- 
pointed in  this  cause,  to  be  of  the  value  of 
^fteen  dollars  per  annum,  Harg.  Co.  Litt. 
32,  note  8;  Perk.  sect.  328;  2  Bac.  Ab.  368; 
at)d,  therefore,  the  appellee  is  to  be  decreed 
to  pay  to  the  appellant  five  dollars  per  an- 
num, beginning  from  the  commencement 
of  this  suit,  and  continuing  during  her  life, 
in  lieu  of  her  dower  in  the  said  mill  and 
fifty  acres  of  land,  with  right  to  enter  in 
case  of  default  of  payment  for  forty  da>'s 
after   demand  made;  and   with    libert3'    to 

*Jndi?e  Tucker  did  not  sit  in  this  cause:  but  his 
note  book  contains  the  following  memorandum 
upon  it: 

'*  Note.— It  appeard  to  be  the  opinion  of  all  the 
jndg^es,  in  conference,  that  an  order  of  reference 
mlg-ht  be  set  aside  at  any  time  (if  no  award  be 
made),  on  motion  of  either  party,  provided  the  trial 
Is  not  thereby  delayed,  or  the  party  surprized.  Kyd 
on  Awards,  was  cited  by  the  counsel  in  their  arsru- 
ments;  pp.  16,  17." 

+Dower.— See  monoffraphic  note  on  "Dower"  ap- 
pended to  Davis  y.  Davis,  25  Gratt.  587. 


apply    to    the   high   court  of  chancery  for 
futtire  directions  concerning  the  same. 

The  entry  on  the  order  book  was  as  fol- 
lows: *'The  court  is  of  opinion  that  the 
appellant  is  entitled  to  dower  in  the  site 
of  the  mill  with  the  fifty  acres  of  land 
thereto  attached,  in  the  possession  of  the 
appellee,  estimated  by  the  commissioners, 
in  their  report  in  the  proceedings  of  this 
cause,  to  be  worth  fifteen  dollars  per  an- 
num; and  that  there  is  error  in  so  much  of 
the  decree  aforesaid,  as  relates  to  the  said 
mill  and  land:  Therefore  it  is  decreed  and 
ordered  that  so  much  of  the  said  decree,  as 
is  above  stated  to  be  erroneous,  be  reversed 
and  annulled,  and  that  the  appellee  pay  to 
the  appellant  her  costs  by  her  expended  in 
the  prosecution  of  her  appeal  aforesaid 
here.  And  this  court  proceeding  to  make 
such  decree  in  lieu  of  that  part  of  the  de- 
cree aforesaid  before  reversed,  as  the  said 
court  of  chancery  should  have  pronounced, 
doth  decree  and  order,  that  the  ap- 
435  pellee  *pay  to  the  appellant  five  dol- 
lars as  rent  for  each  year  since  the 
commencement  of  this  suit,  for  and  during 
her  life,  in  li'eu  of  her  dower  in  the  said 
mill  and  fifty  acres  of  land,  reserving  to  the 
appellant  a  right  to  enter  on  and  take  pos- 
session of  her  dower  in  and  thirds  of  the 
said  mill  and  fifty  acres  of  land  in  case 
of  the  non-payment  of  all  the  rent  which 
may  be  due  when  a  final  decree  is  made  by 
the  said  superior  court  of  chancery  in  the 
cause,  within  such  time  as  the  decree  shall 
direct,  or  in  case  the  future  rents  shall  not 
be  paid  annually,  or  within  forty  days  after 
they  or  any  of  them  become  annually  due 
and  demanded:  and  liberty  is  reserved 
to  the  parties  to  apply  to  the  said  court  of 
chancery  for  further  directions  as  to  enlarg- 
ing the  times  of  payment  in  cases  of  ac- 
cident, or  as  to  other  matters  concerning 
the  same."  

Winston  &  al.  v.  Whitlocke. 

[ApHl.  1806.] 
Porthcomliiflr  Bonds— Sureties— Liability*— Ca«e  at  Bar. 

—A.  grave  a  forthcomini?  bond,  with  W.  security. 
Judflrment  was  rendered  on  the  bond  against  A., 
and  a  tl.  fa.  issued.  Property  was  taken;  but  the 
fi.  fa.  was  not  returned.  These  procecdingrs  were 
no  bar  to  a  motion  upon  the  bond  aerainst  W. 

Chapman  Au&tin  and  Nathaniel  Whit- 
locke gave  a  forthcoming  bond  to  the 
plaintiffs  in  December  17%:  on  which  judg- 
ment was  rendered  against  Austin  alone; 
and,  in  April  1800,  an  execution  issued, 
upon  that  judgment,  returnable  to  the  sec- 
ond day  of  June:  which,  as  one  of  the  bills 
of  exceptions  stated,  was  not  returned.  In 
April  1801,  a  motion  was  made,  upon  the 
same  bond,  for  judgment  against  Whitlocke ; 
who  offered  to  prove,  by  parol  testimony, 
that  the  sheriff,  in  whose  hands  the  above 
execution  had  been  placed,  had  declared 
that  he  had  actually  levied  the  same  upon 
some  of  Chapman's  hogs,   horses   and   cat- 

*Porthcomlnflf  Bonda  —  Bxecotlona  —  Levy  —  Effect 
Where  There  la  No  Sale.— A  levy  upon  property  is  no 
satisfaction  of  the  demand,  unless  it  appears  that 
there  has  been  a  sale  or  actual  payment  of  tbe  debt. 
Ward  V.  Vass.  7  Leisrh  142,  143.  cf  tinsr  Winston  v.  Whit- 
locke, 5  Call  485;  Randolph  v.  Randolph,  3  Rand.  490. 

See  also,  citiusr  the  principal  case.  Garland  v. 
Lynch.  1  Rob.  5(W.  See  monocrraphic  note  on  "Offi- 
cial Bonds"  appended  to  Sanffster  v.  Com.,  17  Gratt. 
124. 
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tie,  and  advertized  the  sale  thereof  in    the 
usual  form ;  but  that  he  had  re-deliv- 

436  ered  *the  same  to   Chapman    Austin, 
in  consequence  of  the  undertaking*  of 

John  Austin  to  have  them  forthcoming  on 
the  day  of  sale : 

That  the  property  was  not  produced  at  the 
time  appointed  for  the  sale,  and  that  John 
Parker,  (for  whose  benefit  the  suit  was 
brought  in  the  name  of  the  justices  of  Han- 
over court)  declared,  at  the  time  and  place 
of  sale,  that  he  would  sue  the  sheriff.  This 
testimony  was  objected  to  by  the  plaintiff, 
but  the  court  received  it,  and  entered 
judgment  for  the  defendant.  The  plaintiff 
appealed  to  the  court  of  appeals. 

Randolph,  for  the  appellant.  The  prop- 
erty having  been  once  taken  on  the  execu- 
tion, and  discharged  by  the  sheriff,  the 
judgment  was  satisfied,  and  could  not  af- 
terwards be  enforced  against  the  security. 
1  Wash.  92;  1  Call,  18. 

Warden,  contra.  None  of  the  cases  go  so 
far:  The  bond  was  forfeited,  and  the  debt 
never  has  been  satisfied.  The  sheriff  may 
indeed  have  rendered  himself  liable,  but 
that  does  not  exonerate  the  other  defendant. 
Dyke  v.  Mercer,  2  Show.  394 ;  for  the  plain- 
tiff ought  not  to  be  injured  by  the  act  of 
the  public  officer.  The  parol  evidence  was 
wholly  inadmissible  at  law;  and,  in  equity, 
relief  would  not  have  been  granted  where 
the  defendant  himself  received  the  property. 

Cur.  adv.  vult. 

TUCKER,  Judge.  Upon  a  joint  and  sev- 
eral bond,  the  plaintiff  may  proceed  to 
take  his  judgment  against  the  obligors 
severally;  but  he  can  have  but  one  satis- 
faction. 

The  execution  levied  upon  the  goods  of 
Austin  might  not  have  been  sufficient  to 
satisfy  the  plaintiff  his  whole  debt;  and  he 
certainly  might,  in  that  case,  have  sued 
out  another  execution  against  Austin  for 
the  balance;  or  he  might  have  proceeded 
to  obtain  judgment  and  execution  against 
the  other  party  to  the  bond.  For  the  mis- 
conduct of  the  sheriff,  to  which  the  plaintiff 
was  not  consenting,  could    not  delay 

437  the    ^plaintiff     from    his    execution 
against   the  other  party,  although  he 

may  have  an  action  against  the  sheriff, 
Blumfield's  case,  5  Co.  86;  2  Show.  394;  2 
Ld.  Raym.  1072,  1073;  3  Bac.  Ab.    699. 

As  the  case  stands,  it  does  not  appear, 
whether  the  property  of  Austin,  taken  by 
the  sheriff,  was,  or  was  not,  sufficient  to 
satisfy  the  plaintiff's  demand.  It  cannot, 
therefore,  be  deemed  a  satisfaction ;  and  the 
rule  is,  that  until  the  plaintiff  is  satisfied 
for  his  whole  debt,  he  may  proceed  against 
the  other  parties  to  the  bond,  to  obtain  it. 

ROANJB,  Judge.  The  case  of  Dykes  v. 
Mercer,  is  decisive  of  the  case  before  us. 
The  case  of  Taylor  v.  Dundas  does  not 
depart  from  the  principle  of  the  decision  in 
that  case.  It  admits  the  necessity  of  an 
actual  satisfaction  in  order  to  exempt  the 
surety,  who  is  sued  in  a  separate  action ; 
but  considers  the  forthcoming  bond  as  such 
satisfaction.  There  is  no  forthcoming 
bond  in  the  case  before  us :  I  mean  none 
subsequent  to  the  execution  against  Aus- 
tin, in  the  bill  of  exceptions  mentioned. 
The  case  of  Hayling  v.  MuUhall,  2  W.    Bl. 


1235,  proceeds  on  the  same  principle.    The 
seizure    by  ca.  sa.  is  considered,  in  regard 
to  the  liberty  of  the  subject,  as  a  full   sat- 
isfaction of  the  debt   by   Blackstone,   jus- 
tice; but,  by  him,   it    only    operates   as    a 
discharg-e    of   the   identical   person  so  im- 
prisoned.    It  does  not  discharg-e   even  bis 
goods  after  his  death,  nor  another  endorser 
where  the  ca.    sa.  becomes   ineffective.     A 
sensible  reason  is  given    in    this    case   by 
Nares,    justice,  why  there  should  be  a  sat- 
isfaction of   the   execution ;  for  else,    says 
he,  two  securities  would  not  be  better  than 
one.     The    case    of    Dykes    v.    Mercer   is 
stronger  than  the  case  before  us ;  for,  there, 
for  any  thing  that  appears,  the  sheriff  had 
the   goods   still  in    his  custody,  and  might 
have    made  the  debt,    yet  the  plea  did   not 
avail  the  party  making  it. 
On  the  authority  of   these  cases,  I  think 
the  judgment  ought  to  be  reversed. 

438  *LYONS,    President.     It    is   to  be 
certified  to  the  district  court   as  the 

opinion   of   this  court,   that  the  motion  for 
a   judgment  against   the  appellee   on   the 
forthcoming  bond  in  the  proceeding's   men- 
tioned,   ought   not  to  have  been  overruled 
for  the  reasons  or  matters  mentioned  in  the 
bill  of  exceptions;  for  where  two,  or  more, 
are  jointly  and  severally  bound   in  a  bond, 
a  judgment   obtained  in  a  separate  suit,  or 
motion    against  one;  a  fieri  facias  issued; 
and  a  seizure  of  property  returned,  but  the 
property    not  sold,  nor  the  money  paid,    is 
no   bar    to    a    second    action,    or    motion, 
against   another  of  the  oblig-ors :  nothing 
but    actual  satisfaction,  by  payment  of  the 
debt,  or  giving  a    forthcoming*  bond  by  the 
obligor,  being  sufficient  to  discharge  him. 
The  entry  on  the  order  book  is  as  follows: 
**The  court  is  of  opinion,   that   the  said 
judgment    is  erroneous,   in    this,    that   the 
motion  for  a  judgment  against  the  appellee 
on  the  forthcoming    bond,  in   the   proceed- 
ings  mentioned,    ought   not    to  have  been 
overruled  for  the  reasons  or  matters  stated 
in  the  bill  of  exceptions  filed  in  this  cause; 
for  that,  where  two  or  more  are  jointly  and 
severally    bound    in  a  t>ond,    and  judgment 
obtained    in    a    separate    suit    or    motion 
against    one,  and  a   fieri  facias  issued  and 
a   seizure   of   property   returned,    but  the 
property  not  sold,  nor  the  money  paid,  it  is 
no  bar  to  a  second  action  or  motion  against 
another  obligor ;  nothing  but  actual  satis- 
faction by  payment  of  the  debt,   or  giving 
a  forthcoming  bond  by   the  obligor,    being* 
sufficient  to  discharge  him :      Therefore,  it 
is   considered   that   the   said    judgment  be 
reversed  and  annulled,  and  that  the  appel- 
lant recover  against  the   appellee,    for  the 
benefit  of  the  said  John   Parker,    adminis- 
trator of  Elizabeth    Tyree,    deceased,   his 
costs,    by  him  expended  in  the  prosecution 
of  his    appeal    aforesaid    here.     And   this 
court,  proceeding  to  give  such  judgment  as 
the  said  district  court  ought  to  have  given, 
it  is  further  considered,  that  the  appellant 
recover  against  the  appellee,  for  the  bene- 
fit of  the  said  John   Parker,    administrator 
of  Elizabeth    Tvree,    deceased,   four 

439  hundred     and    *eighty-four     pounds 
eighteen  shillings,  the  penalty  of  the 

said  bond,  and  his  costs,  by  him,  about 
his  motion  in  the  said  district  court,  ex- 
pended; but  this  judgment   is   to  be  dis- 
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charged  by  the  payment  of  two  hundred 
and  forty-two  pounds  nine  shillings,  with 
interest  thereon,  to  be  computed  after  the 
rate  of  five  per  centum  per  annum,  from 
the  twentieth  day  of  December,  179(5,  till 
payment,  and  the  costs.*' 


Sleigh  V.  Strider. 

[April,  1806.] 

Devises— Estate  Tail.— Devise  to  R.  H.  durlnsr  his  nat- 
ural life,  and  no  longer;  and  after,  to  his  eldest 
son.  and  his  heirs  forever:  but  if  no  male  issue,  to 
his  eldest  daasrhter.  and  her  heirs  forever,  srives 
an  estate  tail  to  K.  H. 

Ciilld  Bern  Out  of  Wedlock— Subsequent  Marrlece  and 
Aclcnowlediriiieat— Effect.*— A  child  born  out  of 
wedlock  In  the  year  1774,  was  leifitimated  by  the 
subsequent  marriage  and  acknowledfirment  of  the 
parents  in  1776. 

This  was  an  appeal  from  a  judgment  of 
the  district  court  of  Winchester,  given  for 
the  defendants,  in  an  ejectment  brought  by 
Henry  Sleigh,  and  Elizabeth  his  wife, 
against  Jacob,  Isaac  and  Philip  Strider, 
for  twenty -one  and  an  half  acres  of  land  in 
the  county  of  Berkeley.  The  case  agreed 
states,  that  William  Hall  being  seized  of 
the  land,  on  the  21st  of  October,  1764, 
made  his  will,  by  which  he  devised  to  his 
son  Richard  Hall  the  land  in  question,  dur- 
ing his  natural  life,  and  no  longer,  and 
after  to  his  eldest  son,  and  his  heirs  for- 
ever; but  if  no  male  issue,  to  his  eldest 
daughter,  and  her  heirs  forever. 

The  testator  died  in  December  1764,  and 
Richard  Hall,  the  devisee,  entered  on  the 
land  devised  immediatelv  after  his  death. 

About  the  year  1776,  Richard  Hall  inter- 
married with  Sarah  West,  and  lived  with 
her  as  his  wife  till  his  death.  About  two 
years  before  the  marriage  they  had  issue, 
a  son,  Thomas  Hail,  who  was  always  owned 
and  reputed  to  be  the  son  of  Richard 
Hall,  who  never  had  another  son.  In 
440  *the  year  1778,  he  had  issue  by  his 
wife,  a  daughter,  Elizabeth,  now  the 
wife  of  Henry  Sleigh,  they  being  the  les- 
sors of  the  plaintiff. 

In  the  year  1796,  Richard  Hall,  and  her 
son  Thomas,  by  deed  of  bargain  and  sale, 
conveyed  the  land  in  question  to  the  de- 
fendants. 

Richard  Hall  died  in  the  year  1799. 
Thomas  Hall  is  still  living.  Richard 
Hall  left  other  daughters;  all  of  them 
younger  than  the  plaintiff  Elizabeth. 

The  district  court  gave  judgment  for  the 
defendants;  and  the  plaintiff  appealed  to 
the  court  of  appeals. 

The  points  made  by  the  appellant^s  coun- 
sel were, 

1.  That  Richard  Hall  took  an  estate  for 
life  only. 

2.  That  Thomas  Hall  being  born  out  of 
wedlock,  and  before  the  act  of  1785,  was 
not  eldest  son  of  Richard  Hall  in  a  legal 
sense;  and,  therefore, 

3.  That  the  limitation  to  the  plaintiff 
Elizabeth  as  eldest  daughter  of  Richard 
Hall,  was  good ;  and  that  she,  on  the  death 
of  her  father,  became  entitled  to  the  lands 
in  controversy. 

*Leiitlmacy.— The  principal  case  is  cited  in  Ben- 
nett V.  Toler,  15  Qratt  629:  Greenhow  v.  James,  80 
Va.  650,  dissentlnsr  opinion.  See  mononsrraphic  note 
on  "Parent  and  Child"  appended  to  Armstrong-  v. 
Stone,  9  Gratt.  102. 


Those  made  by  the  counsel  for  the  appel- 
lees were 

1st.  That  by  the  will  of  William  Hall, 
Richard  Hall  took  an  estate  in  tail  male  b^" 
implication ;  which,  by  force  of  the  act  of 
1776,  concerning  estates  tail,  became  an 
estate  in  fee  simple  absolute. 

2d.  That  if  this  point  should  be  in  favour 
of  the  appellants,  Thomas  Hall,  under  the 
19th  section  of  the  act  of  descents,  passed 
in  1792,  was  legitimated;  and  as  eldest  son 
of  Richard  Hall,  was  entitled  to  the  re- 
mainder in  fee  in  the  land  in  question, 
after  the  death  of  his  father;  and, 

3d.  That  in  either  case  the  lessors  of  the 
plaintiff  have  no  interest  in  the  land. 

Call,  for  the  appellant.  Richard  Hall 
took  an  estate  for  his  life  only.  For  the 
words,  die  without  issue,  do  not  create  an 
estate  tail,  either  where  it  is  manifest  that 
the  testator  meant  a  life  estate  only,  or 
where  all  the  issue  can  take  without 
441  *it.  Popham  v.  Bamfield,  1  Salk. 
236;  Roy  v.  Garnet,  2  Wash.  9.  For, 
in  cases  of  that  kind,  the  limitation  is  taken 
to  mean  '^such  issue"  as  those  before  speci- 
fied, and  not  issue  indefinitely.  Thomas 
Hall,  having  been  born  out  of  wedlock  be- 
fore the  act  of  1785,  was  not  the  eldest  son 
of  Richard  Hall  in  a  legal  sense;  because 
that  act  says  **  shall  afterwards"  inter- 
marry, which  is  necessarily  prospective,  and 
means  those  born  subsequent  to  the  act. 
Therefore  the  devise  to  the  plaintiff  Eliz- 
abeth, as  eldest  daughter  of  Richard  Hall, 
took  effect;  and,  consequently,  upon  the 
death  of  her  father,  she  became  entitled  to 
the  lands  in  controversy. 

Wickham  and  Randolph,  contra.  Richard 
Hall  took  an  estate  in  tail  male  by  implica- 
tion ;  which,  by  the  act  of  1776,  was  turned 
into  an  estate  in  fee  simple.  For  the  doc- 
trine in  Bamfield  v.  Popham,  has  been  de- 
nied ever  since;  1  Wms.  759;  2  Wash.  33; 
and  the  testator  did  not  intend,  that  the 
daughter  should  take  until  after  all  the 
issue  of  Thomas  had  failed.  Thomas  Hall 
was  legitimated  by  the  act  of  1792;  and,  as 
eldest  son  of  Richard,  was  entitled  to  the 
remainder  in  fee  after  the  death  of  his 
father.  Stones  v.  Keeling,  in  this  court, 
(ante,  143). 

TUCKER,  Judge.  William  Hall  devised 
lands  to  his  son  Richard  Hall  '* during  his 
natural  life,  and  no  longer,  and  after  to  his 
eldest  son,  and  his  heirs  forever;  but  if  no 
male  issue,  to  his  eldest  daughter,  and  her 
heirs  forever. ' '  Richard  Hall  had  a  natural 
son  born  in  1776,  and,  in  1778,  married  his 
mother,  and  recognized  the  child  as  his  till 
his  death  in  17%.  The  father  and  son,  by 
deed  of  bargain  and  sale,  conveyed  to  the 
defendants.  The  father  afterwards  dying 
without  ever  having  any  other  son,  but 
leaving  several  daughters,  the  eldest 
brought  suit  for  the  lands,  claiming  them 
under    the    before   mentioned  clause  in  her 

grandfather's  will. 
442  *Mr.  Call  for  the  plaintiffs  insisted. 

That  Richard  Hall  took  an  estate  for 
life  only;  that  the  limitation,  to  Elizabeth 
his  eldest  daughter,  was  good;  and  that 
she,  on  the  death  of  her  father,  became  en- 
titled to  the  devised  land,  relying  on  1  Salk. 
236;  1  P.  Wms.  54;  Blackburn  v.  Edgely,  1 
P.  Wms.  600 ;  Roy  v.  Garnet,  2  Wash.  9. 


e  r^^AA 


^r  M 


4  t\r\r\ 


■B  CALL 


Virginia  Rbports,  Annotated. 


448-446 


Mr.  Wickham  on  the  other  hand,  relied 
upon  the  rule  in  Shelly 's  case,  1  Co.  99;  2 
^ash.  31 ;  P.  Wms.  756. 

The  second  point  made  bj  the  appellant's 
counsel,  that  Thomas  Hall,  the  son  of 
Richard,  being  born  out  of  wedlock,  and 
before  the  act  of  1785,  was  not  eldest  son 
of  Richard  Hall  in  a  legal  sense ;  and  con- 
sequently could  neither  take  as  heir,  nor  as 
devisee  under  the  will,  appearing  to  me,  to 
embrace  the  whole  case,  I  shall  pass  over 
the  others. 

The  words  of  the  act  of  assembly  are, 
that,  ''where  a  man,  having,  by  a  woman,, 
one  or  more  children,  shall  afterwards  in- 
termarry with  such  woman,  such  child,  or 
children,  if  recognized  by  him,  shall  thereby 
be  legitimated.'*  Virg.  Ivaws,  1794,  ch.  93, 
sect.  19. 

It  is  contended  that  the  word  * 'shall, " 
being  a  word  importing  a  thing  to  be  done, 
or  to  happen  after  another  thing  which  is 
done,  or  hath  happened,  must  necessarily 
refer  to  marriages  to  be  solemnized  after 
the  passing  of  the  act ;  and  cannot  be  con- 
strued to  have  any  other  relation. 

If  this  be  the  true  construction,  the 
meaning  of  the  law  will  be  the  same, 
whether  the  word  "afterwards,"  be  inserted 
therein,  or  not.  But  will  it  be  said,  that 
if  that  word  were  stricken  out,  the  sense  of 
the  law  would  be  precisely  as  it  is  now? 
The  word  ''shall"  would,  in  that  case, 
indubitably  apply  to  the  time  of  passing 
the  act. 

The  word  "afterwards"  can  never  be  ap- 
plied but  to  a  thing  spoken  of  before:  But 
the  thing  spoken  of  before  in  the  act,  is 
the  having  children  born  before  wedlock : 
And  the  thing  to  be  done  afterwards,  is  the 
marrying  the  woman,  and   recognizing  the 

child. 
443  *If  the  sense  contended  for,  by  Mr. 
Call,  were  the  proper  sense  of  the  law, 
the  word  "afterwards"  would  be  construed 
as  the  word  "hereafter:"  But  I  am  confi- 
dent, that  there  is  not  a  lexicon  in  the 
English  language,  in  which  it  will  be  found 
in  that  sense.  Its  synonym  is  "there- 
after." 

Whenever  a  past  event  is  8T>oken  of,  and 
another  possible  event,  posterior  thereto  is 
spoken  of  at  the  same  time,  the  word 
"shall"  never  imports  a  future,  in  reference 
to  the  time  of  speaking,  but  a  future  in 
reference  to  the  first  event  only.  "Shall," 
in  all  such  cases,  means   "shall  have." 

The  law  intending  to  provide  for  all  cases 
generally,  this  arrangement  of  the  sentence 
was  necessary  to  embrace  every  possible 
case  of  the  kind;  and  was  meant  not  only 
to  encourage  marriages  after  the  passing 
of  the  law,  but  to  protect  and  provide  for 
the  innocent  offspring  of  indiscreet  parents, 
who  had  already  made  all  the  atonement  in 
their  power,  for  their  misconduct,  by  put- 
ting the  children,  whom  the  father  recog- 
nized as  his  own,  on  the  same  footing,  as 
if  born  in  lawful  wedlock. 

LYONS,  President.  The  court,  after 
conference  (absent  judge  Fleming,)  are 
unanimously  of  opinion,  that  any  legiti- 
mate son  of  Richard  Hall,  the  devisee  of 
William  Hall,  who  might  have  been  born 
during  the  lifetime  of  his  father,  was 
capable  of  taking  the    lands   in    question. 


under  the  devise  in  the  will  of  the  said 
William  Hall :  And  that  Thomas  Hall,  son 
of  the  said  Richard  Hall,  under  the  opera- 
tion of  the  act  of  assembly  directing  the 
course  of  descents,  answering  to  that  de- 
scription, there  is  no  error  in  the  judgment 
of  the  district  court;  which  is  therefore  to 
be  affirmed.  

444  *Martin  v.  Beverley  and  Norman. 

[April.  180&.] 

nills— Navls«ble  Waters— Petition.*— It  is  necessary 
to  state  in  the  petition  for  a  mill  on  naytirable  riv- 
ers, that  the  bed  is  in  the  commonwealth. 

This  was  an  appeal  from  a  judgment  of 
the  district  court  of  Fredericksburg,  revers- 
ing with  costs,  an  order  of  the  county  court 
of  Culpeper,  giving  leave  to  George  Mar- 
tin, to  erect  a  water  grist  mill,  on  the  north 
fork  of  Rappahannock  river,  and  to  erect 
a  dam  across  that  river,  at  Back's  old  mill, 
he  holding  lands  on  one  side  of  the  stream, 
and  condemning  an  acre  of  land  on  the  op- 
posite shore,  in  the  county  of  Culpeper,  the 
property  of  Carter  Beverley,  in  the  occu- 
pancy of  Benjamin  Norman,  for  an  abut- 
ment to  his  dam.  The  reason  stated  in  the 
judgment  of  reversal  of  the  district  court 
is,  *'that  it  doth  not  appear  from  said  rec- 
ord, nor  is  it  set  forth  therein,  that  the  bed 
of  the  said  river  did,  at  the  time  when  the 
said  writ  of  ad  quod  damnum  was  directed 
to  issue,  belong  either  to  the  appellee  (Mar- 
tin) or  to  the  commonwealth." 

Williams  and  Randolph,  for  the  appellant. 
The  act  of  assembly  does  not  require  that 
it  should  be  stated  upon  the  record,  whether 
the  bed  of  the  river  be  in  the  applicant,  or 
in  the  commonwealth  ;  for  the  act  is  merely 
directory  to  the  court  that  they  shall  not 
give  leave  to  build  the  mill  without,  and 
not  that  the  party  shall  state  it:  Conse- 
quently, it  may  be  shewn  upon  trial  by  evi- 
dence ;  and  therefore  the  court  will  presume 
it  was  so  done  in  the  present  case,  where 
both  the  parties  were  heard.  For  if  it  was 
otherwise,  the  plaintiff  ought  to  have  shewn 
it;  and  until  that  appears,  the  general  pre- 
sumption prima  facie  is,  that  the  bed  is  in 
the  commonwealth ;  which  is  sufficient. 
This  construction  is  aided  by  the  difference 
between  the  present  act,  and  that  of  1748; 
for  that  act  requires  a  petition  suggesting 
the  right,  but,  under  the  present  law,  all 
is  ore  tenus,  and  no  petition  or  plead- 

445  ing   *is    required.     This    doctrine   is 
not  impeached  by  the  case   of   Home 

V.  Richards,  2  Wash.  36 ;  for  there  the  court 
was  divided,  and  of  course  the  decision 
forms  no  precedent.  But  if  it  were  other- 
wise, enough  appears  upon  the  record  to 
prove  it,  as  equivalent  words  are  sufficient. 
For  it  appears  that  the  application  was  to 
build  the  mill,  on  the  north  fork  of  Rappa- 
hannock river;  which  belongs  to  the  com- 
monwealth, first  under  the  general  act 
concerning  public  rivers;  secondly,  under 
the  act  of  compromise  between  the  com- 
monwealth and  the  purchasers  under  Denny 
Fairfax,  (act  17%) ;  thirdly,  under  the  act 
for  improving  the  navigation  of  the  river. 

*Mllls  and  Mllldams.— See  monographic  note  on 
"Mills  and  Milldams"  appended  to  Calhoun  r. 
Palmer,  8  Oratt.  88.  The  principal  case  is  cited  in 
Mayor,  etc.,  of  Alexandria  v.  Chapman,  4  Hen.  &  M. 
276. 
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Wickham,  contra.  This  was  originally  a 
mere  question  of  practice,  and  the  manner 
in  which  it  was  settled  of  no  consequence. 
The  district  court,  however,  decided  that  it 
should  be  stated ;  and  this  court  upon  a  di- 
vision of  the  judges,  affirmed  the  judgment : 
and  it  is  as  well  that  the  practice  should 
rest  there.  But  upon  principle  it  ought  to 
be  stated ;  because  it  is  a  summary  process 
to  take  away  a  man's  property ;  and  there- 
fore it  ought  to  appear  that  the  law  has 
been  strictly  pursued.  Of  course,  as  the 
law  requires  that  the  bed  should  be  in  the 
applicant,  or  the  commonwealth,  it  ought 
to  appear  in  the  record  that  one,  or  the 
other,  was  the  case.  The  law  is  clearly  so 
with  regard  to  indictments,  informations 
and  penal  actions;  and  there  is  the  same 
reason  for  it  in  a  case  like  this,  where  the 
property  is  to  be  violently  wrested  from 
the  party.  It  does  not  appear  from  the 
record  in  this  case,  that  the  bed  of  the 
river  is  in  the  commonwealth.  The  act 
relative  to  commons  is  confined  to  a  par- 
ticular class  of  rivers;  and  this  is  not 
shewn  to  be  one  of  them.  The  act  of  com- 
promise between  the  state  and  the  pur- 
chasers from  Fairfax,  is  a  private  act,  and 
required  a  deed  to  be  executed,  and  whether 
it  has  been  done,  or  not,  does  not  appear 
by  this  record.  And  the  act  for  improving 
the  navigation  is  also  a  private  act,  and 
ought  to  have  been  put  upon  the  rec- 
446  ord,  or  no  argument  can  be  *drawn 
from  it,  whatever  may  be  its  lan- 
guage; but,  i^  it  could,  still  it  does  not 
prove  the  point  for  which  it  was  cited. 
Cur.  adv.  vult. 

TQCKER,  Judge.  A  special  authority, 
delegated,  by  an  act  of  the  legislature,  to 
particular  persons  to  take  away  a  man's 
property  and  estate  against  his  will,  must 
be  strictly  pursued ;  and  must  appear  to  be 
so  upon  the  face  of  the  order.  Cowp.  29, 
642;  and  cannot  be  cured  by  appearance. 
Cowp.  30 ;  12  Mod.  513.  To  which  I  add,  that 
every  man  claiming  a  right  or  benefit,  in 
a  judicial  court,  ought  to  shew  himself  (and 
make  it  so  appear  upon  the  record)  to  be 
clearly  entitled  thereto:  and  ought  not 
only  to  suggest  every  thing  necessary  to  his 
own  title ;  but,  if  it  be  controverted,  should 
prove  it. 

Although  the  bed  of  all  the  navigable 
rivers  below  the  falls  may  be  presumed  to 
be  in  the  commonwealth,  yet  several  acts 
of  assembly  seem  to  admit  that  they  may 
have  been  granted  away  to  other  persons. 

Thus  the  act  concerning  titles  to  lands  in 
the  Northern  Neck,  recites  a  grant,  to  the 
ancestors  of  lord  Fairfax,  of  the  rivers 
Rappahannock  and  Potowmac  themselves, 
and  of  all  islands  within  their  banks. 
Virg.  Laws,  edi.  1794,  ch.  3.  So  the  act  to 
prevent  unlawful  hunting  and  ranging, 
gives  a  remedy  against  persons,  who  shall 
fish  or  fowl  in  any  creeks  or  waters  within 
the  bounds  of  any  other  person.  Ibid.  ch. 
89.  And  the  act,  concerning  the  land  office, 
reserves  the  bed  of  any  river  or  creek,  in 
the  eastern  part  of  the  commonwealth, 
which  may  have  remained  ungranted  by 
the  former  government.  Ibid.  ch.  86, 
sect.  6. 

Here  a  presumption  (perhaps  slight,  but 
not  repelled  by  any   thing    in    the  record) 


that  the  bed  of  the  river,  at  this  very  spot, 
may  have  been  vested  in  Back,  whose  name 
is  used  as  describing  the  mill  seat ;  and  it 
is  not  shewn  that  the  petitioner  had  any 
title  derived  from  him. 

I  am  therefore  of  opinion,   that  the  judg- 
ment of  the  district  court,  reversing  that  of 
the  county  court,  ought  to  be  affirmed. 

447  *ROANE,  Judge.     As  to  the  general 
question  made  in  this  cause,  touching 

the  effect  of  a  decision  by  a  divided  court, 

1  entirely  concur  with  the  judge  who  pre- 
ceded me.  Such  decision  determines  the 
cause,  but  does  not  settle  the  question. 

As  to  the  merits  of  the  case,  wherever  a 
jurisdiction  is  confined  to  a  particular  class 
of  persons,  they  should,  in  the  proceedings, 
shew  themselves  entitled  to  sue.  This  is 
laid  down  in  1  Salk.  201,  in  reference  to 
inferior  courts,  and  to  the  face  of  the  dec- 
laration. The  principle  equally  applies  in 
the  case  before  us,  and  perhaps  more 
strongly,  as  this  is  a  summary  proceeding. 
Every  citizen  has  not  a  right  to  erect  a 
mill,  but  only  such  as  own  lands  adjacent  to 
a  stream,  the  property  of  the  bed  whereof 
exists  in  himself,  or  in  the  commonwealth. 
This  is,  as  much  as  the  first,  an  essential 
ingredient  of  his  title.  Were  this  omitted 
to  be  stated,  it  might  be,  for  any  thing 
known  to  the  appellate  court,  or  appearing 
in  the  record,  that  leave  was  given  to  erect 
a  mill  to  a  person  not  by  law  entitled.  If 
the  bed  of  all  navigable  rivers  actually  be- 
longed to  the  commonwealth,  it  would  be 
sufficient  to  state  that  the  land  proposed  as 
the  site  of  the  mill  adjoined  such  river: 
But  the  fact  is,  and  is  so  admitted  by  many 
of  our  laws,  that  the  beds  of  navigable 
rivers  are  granted  to  individuals:  Hence, 
a  declaration,  according  to  the  act  of  as- 
sembly, becomes  indispensably    necessary. 

FLEMING,  Judge.  The  judgment  of  an 
equally  divided  court  is  not  a  precedent; 
and  therefore  the  case  of  Home  v.  Richards, 

2  Wash.  36,  is  not  authority  upon  the  pres- 
ent occasion. 

Upon  principle,  however,  a  law  like  this 
ought  to  be  strictly  pursued :  which  was  not 
done  in  this  case,  as  several  of  the  things 
required  by  the  act  of  assembly,  with  re- 
gard to  the  height  of  the  dam,  &c.  have  not 
been  attended  to.  And  therefore,  I  think 
that  the  judgment  of  the  district  court 
ought  to  be  affirmed. 

448  *CARRINGTON.  Judge.     The  case 
of    Richards    v.    Home,    2   Wash.  36, 

settles  nothing  in  relation  to  this;  for  the 
judgment  of  the  court  in  that  case  was  upon 
an  equal  division  of  the  judges;  and  of 
course  forms  no  precedent. 

The  omission  to  state  in  the  petition  who 
owned  the  bed  of  the  river,  was  immaterial ; 
for  the  Rappahannock  was  notoriously  a 
navigable  river,  the  bed  of  which  necessa- 
rily belonged  to  the  commonwealth ;  and  it 
could  not  be  important  to  state  what  was 
universally  known. 

But  the  other  objections  to  the  proceed- 
ings are  more  important. 

1.  The  order  for  building  the  mill  is  made 
by  the  court  of  Culpeper,  when  the  petition 
states  that  the  petitioner's  land  lay  in 
Fauquier;  and  it  does  not  appear  that  he 
had   any  in   Culpeper,    without   which  the 
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court  of  the  latter  county   had  not  jurisdic- 
tion. 

2.  The  verdict  states  that  the  jury  had 
examined  the  lands  above  and  below  the 
mill  in  Culpeper  only ;  and  says  nothing  as 
to  those  in  Fauquier,  which  might  have 
been  exposed  to  the  injuries  contemplated 
by  the  act  of  assembly. 

3.  The  county  court  omitted  to  lay  the 
petitioner  under  the  restrictions  prescribed 
by  the  statute,  with  regard  to  fish  of  pas- 
sage, &c. ;  which  was  a  fatal  error. 

Upon  the  three  last  objections,  therefore, 
I  think  the  judgment  of  the  county  court 
was  rightly  reversed  by  that  of  the  district 
court;  and  consequently,  that  the  latter 
ought  to  be  affirmed. 

LYONS,  President,  concurred  with 
JUDGES  TUCKER,  ROANE  and  FLEM- 
ING; and  the  judgment  of  the  district 
court  was  affirmed. 


449  *Stegar  v.  Eggleston's  Ex'ors. 

[April,  1806.] 

Bond— Plea  of  Payment— Variance  In  Name— Case  at 

Bar— The  bond  was  subscribed  J.  Clack,  S.  Ste^ar: 
and  the  declaration  was  In  conformity  to  it.  Upon 
the  plea  of  payment.  Stesrar  had  a  rlerht  to  prove 
that  the  oblisree  had  acknowledged  payment  of 
part  of  the  money  by  J.  Clarke. 

The  appellees  instituted  a  suit  in  the 
county  court  of  Powhatan,  against  Stegar, 
and  filed  their  declaration  on  the  26th  of  Feb- 
ruary,  1798,  stating,  that  a  certain  John 
Clack,  and  Samuel  Stegar,  the  appellant,  ac- 
knowledged themselves  to  be  indebted  to  the 
executors  of  Richard  Eggleston  dec'd,  of 
whom  the  testator  of  the  plaintiffs  was  one, 
in  the  quantity  of  6225  lbs.  of  nett  tobacco, 
to  be  inspected  on  James  river,  to  be  paid  on 
or  before  the  18th  of  February,  1803,  in  the 
penalty  of  12450  lbs.  of  nett  tobacco  as 
aforesaid.  The  declaration  concludes  with 
the  usual  averment  of  a  failure  to  pay,  and 
that  therefore  suit  was  brought,  &c. 

On  the  19th  of  July,  1799,  an  issue  having 
been  made  up  in  the  cause,  on  the  plea  of 
payment,  and  a  jury  being  sworn  to  try  that 
issue,  the  defendant  Stegar,  (on  whom  alone 
the  writ  in  the  cause  had  been  served,) 
introduced  sundry  persons  to  prove,  that  the 
testator  of  the  plaintiffs  declared,  in  his  life- 
time, that  he  had  received  payment  of  a 
certain  John  Clarke,  in  part  of  a  debt,  for 
which  the  defendant  was  bound,  as  security 
for  the  said  John  Clarke ;  and  that  a  small 
balance  due,  was  to  be  paid  by  William 
Clarke ;  that  the  account  of  sales,  of  the  date 
of  the  bond,  noticed  John  Clarke  as  a  pur- 
chaser, and  not  John  Clack  as  in  the  declara- 
tion mentioned,  and  contended  that  the 
name  John  Clack,  .to  the  bond  subscribed, 
was  intended  for  John  Clarke,  the  letter  c  in 
the  word  Clack,  resembling,  precisely,  the 
letter  r  in  other  words  of  the  bond. 

John  Archer  made  oath,  that  the  person 
subscribing  the   t>ond  by  his  mark  as  John 
Clack,  was  not  the  John  Clarke  above  men- 
tioned,  who  was  known  by  the  said  John 
Archer ;  and   no  other  evidence  being 

450  adduced  by  the  defendant,  of  *payment 
by  John  Clarke  as  aforesaid,  the  coun- 
sel for  the  plaintiff  moved  the  court  to 
instruct  the  jury,  that  the  evidence  adduced 
by  the  defendant  of  the  payment  of  money 
to  the  plaintiffs'  testator  by   the  said   John 


Clarke  as  aforesaid,  did  not  apply  to  the  debt 
in  the  declaration,  and  further,  to  exclude 
the  said  evidence  from  the  jury,  which  mo- 
tion, being  overruled  by  the  court,  the  coun- 
sel for  the  plaintiffs  excepted  to  the  opinion 
of  the  court. 

The  jury  found,  that  the  defendant  had 
paid  the  debt  in  the  declaration  mentioned, 
and  there  was  judgment  for  the  defendant. 
To  this  judgment,  the  plaintiffs,  in  the 
county  court,  obtained  a  supersedeas  from 
one  of  the  judges  of  the  general  court,  and 
on  the  1st  day  of  April,  1^1,  the  cause  com- 
ing on  to  be  heard  in  the  district  court,  that 
court  reversed  the  judgment  of  the  county 
court,  and  stated  as  the  reason,  that  the 
county  court  permitted  improper  testimony 
on  the  part  of  the  defendant,  to  go  to  the 
jury  as  evidence. 

To  this  judgment  of  reversal,  the  present 
appellant  applied  to  the  court  of  appeals  for, 
and  obtained  a  writ  of  supersedeas. 

Nicholas,  attorney  general,  for  the  appel- 
lant. The  county  court  did  right  in  permit- 
ting the  evidence  to  go  to  the  jury ;  for  the 
point  in  dispute  was  a  fact,  of  which  they 
were  the  proper  judges. 

Randolph,  for  the  appellee.  Clarke  and 
Clack  are  not  the  same  name;  and' therefore 
the  evidence  was  not  admissible,  as  it  tended 
to  surprize  the  plaintiff.  1  Call,  38 ;  7  T. 
Rep.  150. 

Wickham,  in  reply.  The  change  of  the 
name,  probably,  arose  from  mistake;  and 
the  jury  might  have  presumed  payment. 
The  evidence,  however,  was  admissible ;  for, 
as  it  was  doubtful  whether  the  name  was 
Clarke  or  Clack,  it  was  the  province  of  the 

jury  to  decide  upon  it. 
451  *TUCKER,  Judge.    This  question, 

depending  upon  what  I  have  conceived 
to  t>e  a  settled  point  of  practice,  in  which  I 
have  the  misfortune  to  differ  in  opinion  with 
the  majority  of  the  court,  I  conceive  myself 
bound  to  deliver  the  grounds  of  that  opinion. 

The  case  was  shortly  thus :  The  appellees 
brought  an  action  of  debt  in  the  county 
court,  upon  a  joint  and  several  bill  penal, 
given,  as  the  declaration  alleges,  to  the 
representatives  of  Richard  Eggleston  de^ 
ceased,  by  a  certain  John  Clack  and  the 
appellant  Samuel  Stegar.  The  suit  abated 
as  to  Clarke,  by  the  sheriff's  return.  The  de- 
fendant Stegar  pleaded  payment  generally, 
without  alleging  by  whom  such  payment  w^s 
made ;  and,  issue  being  joined  upon  that 
plea,  the  parties  went  to  trial.  Upon  which, 
the  court,  on  the  motion  of  the  defendant 
Stegar,  admitted  sundry  witnesses  to  prove, 
that  the  testator  of  the  plaintiffs  declared, 
in  his  lifetime,  that  he  had  received  payment 
of  a  certain  John  Clarke,  in  part  of  a  debt 
for  which  the  defendant  Stegar  was  bound 
as  security  for  the  said  John  Clarke ;  and 
that  a  small  balance  was  to  be  paid  by  Wil- 
liam Clarke.  That  the  account  of  sales,  of 
the  date  of  the  bond,  noticed  John  Clarke  as 
a  purchaser,  and  not  John  Clack,  as  in  the 
declaration  mentioned.  And  that  it  was 
contended,  that  the  name  John  Clack,  to  the 
bond  subscribed,  was  intended  for  John 
Clarke ;  the  letter  c  in  the  word  Clack,  re- 
sembling precisely  the  letter  r  in  other  words 
of  the  bond.  To  this  evidence,  the  plaintiffs 
objected,  and  the  objection  being  overruled, 
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he  filed  a  bill  of  exceptions  to  the  court's 
opinion. 

I  pass  over  the  other  evidence,  (although 
in  favour  of  the  plaintiffs,)  as  unimportant 
under  the  view  I  mean  to  take  of  the  case. 

A  verdict  being-  found  for  the  defendant, 
the  court  gave  judgment  accordingly ;  which 
was  reversed  by  the  district  court ;  and, 
from  the  latter  judgment,  Stegar  has  ap- 
pealed to  this  court. 

Amidst  the  variety  of  names  which  every 
day  presents  to  us,  it  will  not  be  con- 
tended, I  presume,  that  there  could  not 

452  *have    been   such   a  person    as  John 
Clack,  in  the  declaration  mentioned ; 

that  that  person  might  not  have  entered  into 
an  obligation  to  the  plaintiffs'  testator ;  and 
that  Samuel  Stegar  was  his  security  in  that 
obligation  :  that  there  was  such  a  person ; 
that  he  executed  the  obligation  upon  which 
the  suit  was  brought ;  and  that  Samuel 
Stegar,  the  appellant,  was  his  security,  and 
executed  the  same  obligation,  is  expressly 
charged  in  the  declaration. 

It  is  a  rule,  in  judicial  proceedings,  that 
nothing  which  is  confessed  by  the  pleadings 
between  the  parties  need  be  proved ;  or  shall 
afterwards  be  controverted  between   them. 

The  plea  of  payment  confesses  the  obliga- 
tion as  described  in  the  declaration.  It  con- 
fesses, therefore,  that  there  was  such  a 
person  as  John  Clack ;  that  John  Clack  sealed 
the  obligation  declared  upon ;  and  that 
Samuel  Stegar  joined  him  as  a  security  or 
party,  to  that  obligation. 

The  obligation,  as  thus  <lescribed,  being 
admitted,  any  reference  to  a  transaction 
between  the  appellees'  testator,  and  the  de- 
fendant Stegar,  as  security  for  a  person  of 
any  other  name,  or  any  other  person  in  the 
world  but  John  Clack,  the  person  confessed 
by  the  plea  to  have  been  the  obligor  in  the 
bond  with  the  defendant  Stegar,  was  wholly 
irrelevant,  and  inadmissible. 

That  John  Clack  and  John  Clarke  were 
identically  the  same  person,  was  not  put  in 
issue  in  any  manner  by  the  plea  ;  that  there 
might  have  been  fifty  different  John  Clacks, 
as  many  different  John  Clarkes,  and  as  many 
different  bonds  executed  by  them  respec- 
tively with  Stegar  as  security,  will  scarcely 
l>e  denied.  The  evidence,  therefore,  upon 
this  state  of  the  pleadings  between  the  par- 
ties, ought,  I  conceive,  to  have  been  totally 
rejected,  as  going  to  controvert  that  which 
had  been  previously  admitted  by  the  defend- 
ant. 

Considerable  stress  seems  to  have  been 
laid  by  the  appellant's  counsel,  on  the  diffi- 
culty that  he  found  in  defending  himself. 
And  that  he  found  himself  at  a  loss  is  evi- 
dent from  the  record.  I  should  not,  how- 
ever, think  it  incumbent  on  me  to  say  any 
thing   as   to  this  question,  had   I  not 

453  *the    misfortune    to    differ    from    my 
seniors  in  my  present  opinion.     But  I 

owe  it  as  a  respect  to  them,  to  say  what  was 
the  regular  course  which  the  defendant 
might  have  adopted. 

First.  He  might  have  demanded  oyer  of 
the  obligation  ;  and,  if  upon  receiving  a 
copy,  it  had  appeared  that  the  name  was 
Clarke  and  not  Clack,  he  might  have  spread 
it  upon  the  record,  and  demurred  for  the 
variance,  Harrison's  K.  B.  98  ;  and,  if,  upon 
inspection,  the  court  had  found  the  bond  and 


declaration  not  to  agree,  he  would  have  had 
judgment,  unless  the  plaintiffs  had  been  per- 
mitted to  amend  their  declaration  upon  pay- 
ment of  costs.  Which,  in  this  case,  I 
suppose,  would  not  have  been  permitted, 
after  the  entry  of  an  abatement  as  to  the 
principal  party  in  the  bond. 

Secondly.  The  defendant  Stegar  might 
have  pleaded  the  special  matter  thus  irreg- 
ularly brought  before  the  court  upon  the 
trial,  confessing  (by  protestation)  that  the 
said  writing  obligatory  was  his  deed  ;  but 
averring  that  he  sealed  the  same  together 
with  a  certain  John  Clarke,  and  not  John 
Clack,  as  in  the  declaration  is  supposed  ;  and 
then  averring  that  the  said  John  Clarke  had 
paid  the  debt  in  the  declaration  mentioned, 
concluded  with  traversing  that  he  sealed  the 
same  with  the  said  John  Clack.  If  issue  had 
been  taken  upon  this  plea,  and  had  been 
found  for  him,  he  must  have  had  judgment 
in  his  favour. 

Thirdly.  He  might  at  the  trial  have 
applied  to  the  court  to  withhold  the  bond 
produced  from  going  to  the  jury  in  evidence, 
because  of  the  alleged  variance  between  that 
bond,  and  that  described  in  the  declaration. 
Drummond  v.  Crutcher,  2  Wash.  218.  And 
if  the  court,  upon  that  motion,  had  been  of 
opinion  that  there  was  a  variance,  the  bond 
must  have  been  withheld  ;  and  the  plaintiff 
must  either  have  submitted  to  a  nonsuit,  or 
to  a  verdict  against  him  for  want  of  evidence. 

If  there  was  no  variance,  the  bond  must 
have  gone  to  the  jury ;  and,  in  that  case,  the 
evidence  admitted  was  wholly  improper. 
For,  either  the  bond  should  have  been  with- 
held, or  the  defendant's  evidence.  Both 
could  not,  I  conceive,  be  admitted  together, 

for  the  reason  before  mentioned. 
454         *I  am  therefore  of  opinion  that  the 
judgment  of   the  district  court  ought 
to  be  affirmed. 

ROANE,  Judge.  The  t>ond  stated  in  the 
declaration  is  the  bond  of  Clack  and  Stegar. 
The  plea  of  payment  applies  to  such  bond, 
and  admits  its  existence.  The  bond  offered 
in  evidence,  if  in  the  opinion  of  the  defend- 
ant variant  on  the  face  of  it,  as  being'  the 
bond  of  Clarke,  might  have  been  demurred 
to  for  such  variance,  or  might  have  been 
arrested  by  the  court  on  his  motion  ;  or,  per- 
haps, without  such  motion,  it  being  the  con- 
stant practice  to  compare  the  bond  produced 
with  that  stated  in  the  declaration.  Buller* 
169.  If  the  bond  produced  was  variant  from 
that  stated,  the  court  and  not  the  jury  was 
the  proper  tribunal  to  arrest  it,  it  being  the 
proper  province  of  the  court  to  reject  inap- 
plicable, or  illegal  testimony  :  But  the  de- 
fendant does  not  address  any  objection  to 
the  court ;  and  as  the  case  stands  upon  the 
pleadings,  both  the  bond  stated,  and  that 
produced,  are  admitted  to  be  the  bond  of 
Clack. 

It  is  a  general  rule,  that  a  jury  cannot  find 
any  thing  against  that  which  the  parties 
have  affirmed  and  admitted  of  record,  though 
the  truth  be  contrary.  Buller,  298.  This 
rule  equally  applies  to  evidence  leading  to 
such  a  finding.  It  interdicted  the  evidence 
offered  by  the  defendant,  in  this  case,  tend- 
ing to  shew  that  the  bond  so  admitted  as  the 
bond  of  Clack,  was,  in  fact,  the  bond  of 
Clarke.  Before  the  jury  could  be  let  into 
such  an   enquiry  it  should  have   been  regu- 
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larly  brought  before  them  by  the  pleadings ; 
it  being  their  province  to  determine  what  is 
put  in  issue  by  the  pleadings,  and  not  to 
controvert  matters  confessed,  or  agreed,  by 
such  pleadings. 

The  jury  in  this  case,  to  whom  it  was  only 
referred  to  say,  whether  the  bond  of  Clack 
and  Stegar  was  paid,  have  officiously  incor- 
porated with  this  enquiry,  another  fact  not 
submitted  to  them,  namely,  that  the  bond 
decided  by  the  court  and  admitted  by  the  par- 
ties to  be  the  bond  of  Clack  and  Stegar,  was 
in  fact  the  bond  of  Clarke  and  Stegar, 

455  and  *that  it  is  paid.     If  the  defendant 
Stegar  did  not  elect  to  deny  by  his 

plea,  that  the  bond  stated  was  executed  by 
Clack,  and  thus  bring  the  matter  before  the 
jury,  neither  could  they  direct  their  enquiries 
to  that  point;  nor  could  evidence  going  to 
such  point  be  properly  submitted.  It  is 
entirely  competent  to  a  defendant  to  be 
bound  by  a  t>ond  which  he  never  executed, 
if  he  does  not  put  the  matter  in  issue  by  a 
plea  of  non  est  factum.  A  waiver  of  such 
plea  is  conclusive.  He  cannot,  at  the  trial, 
surprize  the  plaintiff  by  the  objection.  On 
the  plea  of  payment,  the  plaintiff  is  not 
bound  to  prove  the  execution  of  the  bond 
stated  and  produced  by  the  obligor  whose 
name  is  subscribed  thereto.  That  fact  is 
admitted  by  such  plea ;  and  it  would  be  mon- 
strous, if,  when  the  defendant  has  by  the 
issue  he  tenders,  absolved  the  plaintiff  from 
the  necessity  of  producing  such  witnesses,  he 
should  be  permitted  to  set  up  a  defence  at 
the  trial  which,  for  want  of  such  witnesses, 
will  be  fatal  to  the  claim  of  the  plaintiff. 

By  our  law,  no  plea  of  non  est  factum  can 
be  received  without  being  verified  by  affida- 
vit ;  but  the  attempt  now  in  question  is  to 
dispense  not  only  with  the  oath,  but  also  the 
plea ;  to  evade  the  policy  of  the  law,  which 
has  made  such  oath  necessary.  In  3  Black. 
Com.  366,  it  is  held  that,  on  a  plea  of  non  est 
factum,  the  defendant  cannot  give  a  release 
of  the  bond  in  evidence,  because  inconsistent 
with  the  issue  he  has  chosen  to  rely  on :  But 
that  inconsistency  is  greater  in  the  case 
before  us,  where  the  defendant,  after  saying 
he  has  paid  off  the  bond  in  the  declaration 
mentioned,  thereby  admitting  its  existence, 
offers  evidence  to  shew  its  non-existence. 

Let  us,  however,  for  a  moment,  examine 
this  evidence  stated  in  the  bill  of  exceptions. 
The  first  part  of  that  evidence  offered  by  the 
defendant  touching  the  receipt  of  payment 
from  John  Clarke,  and  the  non-existence  in 
the  account  of  sales,  of  the  name  Clack,  is 
not  only  liable  to  the  before  mentioned  objec- 
tion, as  not  applying  to  the  bond,  the  pay- 
ment of  which  alone  the  jury  were  to 

456  try  on  the  issue  *submitted  to  them, 
but  does  not  exclude  the  idea  of  a  bond 

actually  executed  by  Clack  and  Stegar.  It  is 
not  a  necessary  consequence,  that  Clack 
never  gave  a  bond,  because  his  name  is  not 
mentioned  in  the  account  of  sales. 

As  to  the  allegation  touching-  the  similarity 
between  the  letter  c  in  the  signature,  and  the 
letter  r  in  the  body  of  the  bond  produced,  it 
is  not  only  no  evidence  for  the  jury,  but  the 
matter  of  that  allegation  was  exclusively 
proper  for  the  decision  of  the  court. 

As  to  the  testimony  of  Archer,  offered  on 
the  part  of  the  plaintiff,  it  was  entirely  super- 
fluous, as  tending  to  rebut  that  which  was 


contradictory  to  the  pleadings.  It  can,  by 
no  means,  be  said,  that  this  evidence  of 
Archer  has  the  effect  of  a  demurrer  to  evi- 
dence, and  admits  the  truth  of  the  evidence 
which  it  rebuts,  1st.  because  that  evideace 
does  not  necessarily  relate  to  this  new  bond ; 
and  2dly.  because  it  was  rendered  necessary 
in  the  opinion  of  the  plaintiff,  who  might 
not  have  chosen  to  rely  solely  on  his  excep- 
tion to  the  opinion  of  the  court,  admitting 
the  evidence. 

The  case  of  Drummond  v.  Crutcher,  in 
this  court,  2  Wash.  218,  is  very  strong  to 
support  my  present  ideas.  In  that  case,  on 
an  assigned  bond,  it  appeared  that  an  era- 
sure of  a  previous  assignment  had  been  made, 
and  another  assignment  written  over  the 
name  of  the  assignor,  in  another  handwrit- 
ing ;  yet,  on  the  mere  ground  of  the  corre- 
spondence between  the  bond  and  declaration, 
this  court  reversed  the  judgment  of  the  dis- 
trict court,  withholding  such  bond  from  the 
jury.  That  case  is  very  strong,  as  there  was 
reason  to  believe  (privately)  that  this  was, 
or  might  have  been,  done  to  avoid  the  effect 
of  the  plea  of  a  British  debt.  This  court, 
however,  made  that  decision  on  that  ground ; 
and  because  it  might  have  been,  that  such 
assignment  was  originally  made,  with  such 
appearance  of  erasure,  reserving  to  the  de- 
fendant, however,  any  objections  thereto 
arising  from  foul,  or  improper  conduct; 
and  one  of  the  judges  gave  this  opinion 
emphatically,  t>ecause  it  appeared  to  us,  not 
to  the  jury,  that  there  was  no  variance  be- 
tween the  bond  and  declaration. 
457  *This  whole  opinion  is  predicated  on 
an  idea  supported  by  the  lx>nd  exhib- 
ited, that  the  signature  thereto  is  in  the  name 
•of  Clack,  not  Clarke.  Were  it  otherwise; 
were  it  plainly  the  bond  of  Clarke  on  the 
face  of  the  bond  itself,  and  not  that  of  Clack ; 
and  could  we  in  an  appellate  court  take  no- 
tice thereof,  although  on  this  plea  the  jury 
had  nothing  to  do  with  the  enquiry,  we  must 
admit  that  the  court  ought  to  have  arrested 
the  bond ;  but  such  an  error,  if  any,  was  at 
the  instance  of  the  plaintiff,  and  for  his 
benefit,  and  on  the  strength  of  decisions 
here,  and  particularly  that  of  Smith  v.  Har- 
manson,  1  Wash.  6,  and  Hammett  v.  Bullett, 
1  Call,  567,  the  plaintiff  could  not  appeal  or 
complain  of  tlie  judgment  on  this  ground; 
nor,  of  consequence,  could  he  complain  of  the 
evidence  on  the  part  of  the  defendant,  pro- 
duced by  such  error,  and  by  it  made  neces- 
sary to  rebut  and  avoid  the  effect  of  the  bond 
so  produced.  The  incident  will  stand  or  fall 
with  the  principal.  This,  however,  is  not 
the  case  before  us.  Whatever  opinion  the 
jury  may  have  had  on  the  subject,  we  cannot 
say  that  the  court  did  not  rightly  decide,  as 
on  the  face  of  the  bond  itself,  that  it  was  the 
bond  of  Clack,  and  not  of  Clarke.  The  de- 
fendant has  not  elected  to  transfer  from  the 
court  to  the  jury,  by  a  proper  plea,  this  en- 
quiry, and  the  decision  of  the  court  thereupon 
must  be  taken  to  be  right,  and  is  against  him. 

I  am  therefore  of  opinion,  that  the  judg- 
ment of  the  district  court,  reversing  that  of 
the  county  court,  is  right,  and  should  be 
affirmed,  with  this  exception,  that  it  ought  to 
have  reserved  leave  to  the  defendant  to 
amend  his  plea  on  the  new  trial,  which,  in 
my  opinion,  ought  now  to  be  directed,  in  or- 
der to  attain  the  real  justice  of  the  case. 
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FLEMING.  Judge.  Stegar  proved  that 
payment  had  been  received  of  Clarke,  which 
was  the  material  point ;  for,  by  whomsoever 
made,  the  bond  was  satisfied ;  and  that  dis- 
charged Stegar.  If  the  evidence  had  been 
demurred  to,  the  variance  might  have  been 
fatal ;  but,  instead  of  that,  the  plaintiff  pro- 
duced counter  testimony  ;  and  the  jury, 
458  upon  a  *full  hearing,  found  that  the 
debt  had  been  paid.  Which  is  conclu- 
sive ;  and  therefore,  I  am  of  opinion  that  the 
district  court  erred  ;  and  the  judgment  of  the 
county  court  should  be  affirmed. 

CARRINGTON,  Judge.  Whether  the 
name  was  Clack  or  Clarke,  is  unimportant ; 
for  it  was  proved,  that  the  bond  to  which 
Stegar  was  security  had  been  paid  ;  and  that 
was  the  material  point  in  the  cause.  The  evi- 
dence was  not  demurred  to ;  but  the  whole 
was  submitted  to  the  jury,  who  were  the 
proper  judges  of  the  fact ;  and  they  having 
found,  that  payment  had  been  made,  their 
verdict  is  conclusive.  1  Call,  105,  561 ;  2  Call, 
231.  I  concur,  therefore,  that  the  judgment 
of  the  district  court  ought  to  be  reversed,  and 
that  of  the  county  court  affirmed. 

LYONS,  President.  The  only  material 
question  in  the  cause  was.  Whether  the  debt 
to  which  Stegar  was  security  had  been  paid  ? 
And  the  jury  have  found  that  it  was.  I 
think,  therefore,  that  the  judgment  of  the 
district  court  ought  to  be  reversed  ;  and  that 
of  the  county  court  affirmed. 

The  entry  on  the  order  book  is  as  follows : 

"The  court  is  of  opinion,  that  the  judg- 
ment of  the  district  court  is  erroneous : 
Therefore  it  is  considered  that  the  same  be 
reversed  and  annulled,  and  that  the  plaintiff 
recover  against  the  defendants  his  costs  by 
him  expended  in  the  prosecution  of  his  writ 
aforesaid  here,  to  be  levied,  &c.  And  this 
court  proceeding  to  give  such  judgment  as 
the  said  district  court  ought  to  have  given,  is 
of  opinion  that  there  is  no  error  in  thejudg- 
ment  aforesaid  of  the  county  court :  There- 
fore it  is  further  considered  that  the  said 
judgment  be  affirmed,  and  that  the  plaintiff 
recover  against  the  defendants  his  costs  by 
him  about  his  defence  in  the  said  district 
court  expended,  to  be  levied,  &c. 


459      *  Lee's  Infants  by  Their  Next  Friend  v. 

Braxton. 

[April,  1806.] 

Infants— Decree  affslfiAt.*— If  a  decree  be  made  aarainst 
infants  without  an  answer,  it  is  erroneous. 

5«nie— Same.— So,  if  a  day  to  shew  cause  be  not 
given. 

Appeal— Order  ReffpalnflT  Bill  of  Revlew.t— If  a  bill  of 
review,  shewing  just  cause,  be  offered,  and  refused 
by  the  chancellor,  an  appeal  lies  to  the  court  of 
appeals. 

Klizabeth  Braxton  filed  a  bill  against  sev- 
eral  persons  in   the  court  of  chancery,   to 


•Infants— Decree  affainst.— In  a  decree  aflrainst  in- 
fants, time  should  be  given  them  to  make  objections 
after  attaining  their  full  age.  Braxton  v.  Lee,  4 
Hen.  &  M.  870. 

See  monographic  note  on  "Decrees"  appended  to 
Evans  V.  Spurgin,  11  Gratt.  615,  and  monographic 
note  on  **Infants"  appended  to  Caperton  v.  Gregory, 
11  Gratt.  606. 

t Appeal— Order  Refusing  Bill  of  Review.— To  the 
point  that  an  appeal  lies  from  the  order  of  the 
lower  court  refusing  to  allow  a  bill  of  review  to  be 
tiled,  see  the  principal  case  cited  in  Connolly  v.  Con- 
nolly, 32  Gratt.  860;  Ambrouse  v.  Keller,  22  Gratt. 
T73. 

The  principal  case  is  cited  with  approval  in  Rob- 
erts V.  Stanton,  2  Munf.  18S.  See  monoffraphic  note 
on  "Appeals." 


recover  dower  in  her  husband's  lands;  and 
obtained  a  decree  against  the  appellants, 
without  any  plea  or  answer  in  their  behalf, 
although  their  mother  had  been  appointed 
guardian  ad  litem.  A  bill  to  review  that  de- 
cree was  offered  on  the  part  of  the  appellants, 
by  Dilliard,  as  their  next  friend  :  1.  Because 
the  yearly  profits  of  the  lands  were  rated  too 
high.  2.  Because  Ambrose  I^ee,  their  an- 
cestor, had  purchased  the  lands  before  the 
intermarriage  of  Braxton  and  his  wife,  a 
fact  discovered  since  the  decree.  3.  That  the 
appellants  were  infants,  undefended,  and  not 
to  be  prejudiced  by  the  decree.  The  bill  was 
sworn  to  by  Dilliard.  The  chancellor  re- 
ceived the  bill  as  to  the  profits ;  but  refused 
it  as  to  the  other  allegations.  And  the  in- 
fants, by  Dilliard,  appealed  to  the  court  of 
appesLls. 

Call,  for  the  appellants.  The  purchase 
having  been  made  before  the  marriage  took 
effect,  the  appellee  was  not  entitled  to  dower, 
although  the  deed  was  not  executed  until 
after  the  coverture.  For  if  it  be  true  that 
she  could  have  recovered  at  law,  yet,  as  she 
came  into  a  court  of  equity,  she  was  liable  to 
the  rebutting  equity  arising  from  the  prior 
contract ;  especially,  as  a  court  of  equity 
always  considers  that  as  actually  done,  which 
ought  to  be  done.  The  bill  of  review  was 
proper  ;  for  the  appellants  were  infants  not 
defended:  and  the  court  of  chancery  ought 
to  have  allowed  them  a  day.  But  the  omis- 
sion to  do  so  will  not  render  their  situation 
worse.  Besides,  the  bill  states,  that  the 
prior  purchase  was  discovered,  since  the  de- 
cree was  pronounced. 
460  *  Warden,  contra.  The  affidavit  by 
the  next  friend  is  only  that  he  believes, 
and  not  that  he  knows  the  facts  stated  in  the 
bill  to  be  true.  Besides,  the  facts  are  not 
sufficiently  proved :  For  Woodroof  does  not 
say,  that  he  was  a  witness  to  the  bargain  ; 
and  Frances  Tucker  was  interested,  as  she 
was  entitled  to  dower  in  her  husband's  lands. 

Randolph,  in  reply.  The  purchase  and 
possession  of  Ambrose  Lee,  was  prior  to  the 
marriage.  Frances  Tucker  was  not  inter- 
ested ;  for  her  husband  died  before  the  con- 
veyance ;  and,  at  that  time,  a  wife  was  not 
dowable  of  a  trust.  Besides,  she  was  barred 
by  the  statute  of  limitations.  The  appellee 
was  affected  by  the  presumptive  notice  aris- 
ing from  Ambrose  Lee's  possession :  and 
her  claim  was  liable  to  be  rebutted  in  equity. 
The  bill  of  review  was  proper,  as  the  facts 
were  recently  discovered  ;  and  the  chancellor 
ought  to  have  allowed  a  day  to  shew  cause 
against  the  decree.  The  affidavit  was  suffi- 
cient ;  otherwise  infants  could  never  have 
the  benefit  of  a  bill  of  review  ;  for  a  guardian, 
or  next  friend,  could  seldom  make  a  more 
positive  affidavit. 

TUCKER,  Judge.  Does  not  the  act  of  as- 
sembly which  forbids  the  parol  to  demur, 
make  some  difference  ? 

Randolph.  No  ;  for  that  only  says  the  pro- 
ceedings shall  not  stop :  and  it  does  not 
hinder  the  court  of  chancery  from  reserving 
to  the  infant  a  right  to  shew  cause  against 
the  decree  at  a  future  day. 

Warden,  contra.  Frances  Tucker  was  in- 
terested ;  for  she  had  a  right  to  dower  if  the 
purchase  was  actually  made  before  the  mar- 
riage of  the  appellee.  As  Ambrose  Lee  was 
steward  for  col.  Braxton,  the  appellee  might 
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well  suppose  that  he  was  living  on  the  land 
as  steward,  and  therefore,  is  not  affected  by 
any  presumption  arising  from    his    posses- 
sion. 

461  *Call.    The  act   concerning  the  de- 
murrer of  the  pardi  ought  to  have  no 

efiPect.  For,  regularly,  an  infant's  answer 
ought  not  to  go  into  the  circumstances  of  his 
case  ;  but  should  commit  him  entirely  to  the 
protection  of  the  court.  Which,  therefore, 
ought  to  allow  him  a  day  to  exhibit  his  title, 
and  shew  cause  against  the  decree.  Besides, 
it  appears  that  the  person  assigned  guardian 
to  defend  the  suit  in  the  present  case,  would 
not  appear,  but  suffered  the  decree  to  pass  by 
default.  It  would,  therefore,  be  contrary  to 
every  principle  of  justice,  that  the  infants 
should  be  estopped  by  the  decree. 

Cur.  adv.  vult. 

The  court  (absent  Fleming,  judge,)  were 
unanimously  of  opinion,  that  the  oath  to  the 
bill  by  the  next  friend  of  the  infants  was 
sufficient :  That  the  decree  being  absolute 
against  the  infants,  without  any  day  given 
them  to  shew  cause  against  it,  was  one  of  the 
cases  in  which  a  bUl  of  review  might  be 
brought  without  leave  of  the  court,  Mitford, 
78 :  and  that  the  court  ought  to  have  ad- 
mitted the  bill  of  review  in  toto,  and  per- 
mitted the  plaintiffs  to  proceed  in  the  usual 
way  to  establish  the  allegations  of  it.  The 
order  refusing  to  receive  the  bill  was  there- 
fore reversed ;  and  the  cause  sent  back  to  the 
court  of  chancery  to  be  proceeded  in  accord- 
ingly.   

462  'Backhouse's  Adm'x  v.  Jones's  Ex'or. 

[April,  1806.] 
Plewllafl:— Statute  of  Limitations*— Office  Jod^ment.— 

The  defendant  cannot  plead  tbe  act  of  limitations 
upon  settinsr  aside  the  office  judfirment,  after  the 
next  Bucceedinsr  term,  without  ffood  cause  is 
shewn. 

In  assumpsit  for  goods  sold  and  delivered, 
the  defendant  suffered  an  office  judgment 
and  writ  of  enquiry  to  be  awarded  at  the 
rules  :  which,  not  being  set  aside  at  the  suc- 
ceeding term  of  the  court,  when  the  cause 
was  afterwards  called  for  trial  at  another 
term,  the  defendant  then  offered  to  i^lead  the 
act  of  limitations,  which  the  judge  refused  ; 
but,  upon  being  informed,  by  the  bar,  that 
the  practice  had  been  uniformly  otherwise  in 
that  court,  the  plea  was  received.  And  a 
verdict  and  judgment  being  thereupon  ren- 
dered for  the  defendant,  the  plaintiff  ap- 
pealed to  the  court  of  appeals. 

PER  CUR.  There  is  error  in  this,  1.  That 
the  defendant  was  permitted  to  plead  the  act 
of  limitations,  without  good  cause  shewn, 
why  he  had  not  appeared  and  pleaded  the 
same  at  the  rules  in  the  clerk's  office,  or  at 
the  next  term  of  the  court  after  the  office 
judgment  was  obtained,  and  the  writ  of  en- 
quiry awarded.  2.  That  the  plea,  not  re- 
ferring to  the  inception  of  the  suit,  must  be 
taken  to  relate  to  the  time  of  pleading  ;  and, 
in  that  view,  it  was  immaterial,  according  to 

•Statute  of  Limitations— Plea  of— To  What  Time  Re- 
fers.—It  was  held  in  Smith  v.  Walker,  1  V^ash.  136, 
that  the  plea  of  the  act  or  limitations  was  bad.  for 
referrinfir  to  the  time  of  the  plea  pleaded,  instead  of 
that  of  the  institution  of  the  suit:  and  a  similar  plea 
was  held  to  be  bad,  and  issue  joined  thereupon  im- 
material in  the  case  of  Henderson  v.  Foote.  8  Call 
248.  To  this  point,  the  principal  case  is  cited  in 
Austin  V.  Jones,  Qilm.  854.  See  foot-note  to  Hender- 
son v.  Foote,  8  Call  248. 


the  case  of  Smith  v.  Walker,  1  Wash.  135. 
The  judgment   is  therefore  to  be  reversed; 
and  a  repleader  awarded,  with  leave  to  plead 
the  general  issue. 
The  entry  on  the  order  book  was  as  follows : 
**The  court  is    of  opinion   that    the   said 
judgment  is  erroneous  in  this,  that  the  appel- 
lee was  permitted  to  plead  the  act  of  limita- 
tions, and  non-assumpsit,  within  five  years 
after  an  office  judgment  confirmed  and  writ 
of  enquiry  awarded,  without  good  and  suffi- 
cient cause  shewn  for  his  not  having  appeared 
and  plead  at  the  rules,  in  due  time,  or  at 
the  next  succeedintr  term,  according  to 
463      law ;  and  in  this  also,  that  *the  five 
years  were   confined    to    the   time  of 
pleading,  instead  of  the  time  when  the  action 
accrued ;  and  that  the  issue  tried  was  imma- 
terial.   Therefore,  it  is  considered  that  the 
said  judgment  be  reversed  and  annulled,  and 
that  the  appellants  recover  against  the  ap- 
pellee the  costs  expended  as  well  by  them  as 
by  the  said  Rebecca,  in  the  prosecution  of 
the  appeal  aforesaid  here,  to  be  levied,  &c. 
And  it  is  ordered,  that  all  the  proceedings, 
subsequent  to  the  office  judgment,   be  set 
aside ;  that  the  appellee  be  at  liberty  to  ap- 
pear and  plead  the  general  issue,  and  that  a 
new  trial  be  had  in  the  cause  ;  or,  in  case  of 
default,  that  the  writ  of  enquiry  be  executed." 


Engle  V.  Burns. 

[May,  180&] 

Will-Devise— Pee  Simple.*— Devise  in  17eo.  to  tesu- 
tor's  son  of  a  tract  of  land,  without  words  of  per- 
petuity, held  a  fee  simple. 

Fraud— Estoppel— Failure  to  Disdose  Tltle.t— If  the 

owner  of  a  tract  of  land  sees  It  sold  to  another 
person,  without  disclosinff  his  title,  it  is  a  fraud 
which  forfeits  his  rlerht. 

Milker  Kngle,  by  his  will  dated  the  12th  of 
January,  1760,  devised  as  follows :  "Touch- 
ing such  worldly  estate,  wherewith  it  hath 
pleased  God  to  bless  me  in  this  life,  I  give, 
devise  and  dispose  of  the  same  in  the  follow- 
ing manner  and  form  ;  It  is  my  will  and  I  do 
order  that,  in  the  first  place,  all  my  just 
debts  and  funeral  charges  be  paid  and  satis- 
fied. I  give,  &c.  &c.  I  give  unto  my  well 
beloved  son,  Michael  Bngle,  one  hundred 
acres  of  land  adjoining  Joseph  Darke  and 
John  Humphries'sland.  And  the  plantation 
I  now  live  on,  I  give  and  bequeath  the  same 
to  Mary,  my  beloved  wife,  during  her  natural 
life,  and  at  my  wife's  decease,  the  said  plan- 
tation to  be  equally  divided  between  my 
beloved  sons  John  Kngle,  George  Gngle  and 

William  Engle." 
464  *On  the  20th  of  December,  1787,  Mich- 
ael Bngle  sold  the  said  tract  of  one  hun- 
dred acres  of  land  to  William  Bums,  and  gave 
him  a  title  bond  for  the  same,  conditioned, 
**that  if  the  above  bounden  Michael  Engle, 
or  his  heirs,  executors,  administrators  do  and 
shall  well  and  truly  convey  and  assign,  or 
cause  to    be  conveyed    and  assigned    unto 

*WI1I— Devise— Fee  Simple.— As  to  what  words  pass 
a  fee  in  a  will,  see  Davies  v.  Miller,  l  Call  127,  and 
note. 

tFreud-Bstoppel— Failure  to   Dledoee  Title.— If  a 

man  stands  by  and  sees  another  purchasinsr  land  to 
which  he  had  a  prior  claim,  and  does  not  disclose  it 
his  concealment  is  a  fraud  which  forfeits  his  title. 
The  principal  case  is  cited,  to  support  this  proposi- 
tion, in  Bennett  v.  Harper,  86  W.  Va.  668,  15  S.  E. 
Rep.  145;  Floyd  v.  Jones,  19  W.  Va.  866.  See  mono- 
graphic note  on  '^Estoppel"  appended  to  Bower  v. 
McCormick,  23Gratt  310  and  monosrraphic  note  on 
"Fraud"  appended  to  Montgomery  ▼.  Rose,  1  Pat  & 
H.  5. 
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the  above  named  William  Burns,  his  heirs  or 
assig^ns,  a  g-ood  rig-ht  in  fee  simple,  unto  a 
certain  tract  of  land  lying*  and  being  in  the 
aforesaid  county  and  state,  joining  the  lands 
of  John  Humphreys  and  William  Burns, 
containing  one  hundred  acres  more  or  less. 
it  being  the  land  of  which  the  said  Michael 
now  dwells,  on  or  before  the  third  Tuesday 
in  February  next,  free  and  clear  of  all 
incumbrances  whatsoever,  then  the  above 
obligation  to  be  void,  else  to  remain  in  full 
force  and  virtue." 

Prior  to  this  sale,  Michael  Engle  had  sold 
the  land  to  Philip  Engle,  who  knew  of  the 
treaty  between  Burns  and  Michael  Engle  for 
the  purchase ;  but  never  disclosed  his  own 
contract  to  Burns,  who  paid  the  greater  part 
of  his  own  purchase  money  before  he  knew 
of  that  contract. 

Upon  discovering  the  deception,  William 
Burns  filed  a  bill  in  chancery  in  the  county 
court,  against  Michael  Engle  and  Philip 
Engle,  stating,  that,  in  1787,  he  purchased  of 
the  defendant  Michael  Engle  a  tract  of  land, 
now  claimed  by  Philip  Engle,  at  the  rate  of 
forty  shillings  per  acre,  Pennsylvania  cur- 
rency. That  he  paid  down  ;f  49.  5.  part  of 
the  purchase  money,  and  gave  his  bond  for 
;^113,  payable  in  September  1788.  That  he 
has  since  paid  the  defendant  Michael  Engle 
;^68.  19.  8.  Pennsylvania  currency ;  and  is 
ready  to  pay  the  balance  upon  receiving  a 
title  to  the  land,  agreeable  to  the  defend- 
ant's title  bond,  dated  the  20th  of  December, 
1787.  That  the  defendant  Michael  Engle, 
hath,  nevertheless,  conveyed  to  the  defend- 
ant Philip  Engle,  who  had  notice  of  the 
plaintiff's  right.  The  bill  therefore  prays 
for  a  conveyance  from   the  defendants,  and 

for  general  relief. 
465  *The  answer  of  the  defendant  Philip 

Engle  states,  that  on  the  15th  of  Octo- 
ber 1787,  he,  through  Darke,  purchased  the 
life  estate  of  Michael  Engle  in  the  land ; 
paid  part  of  the  purchase  money  down  ;  has 
since  paid  all  the  rest,  except  about  £70 ; 
and  took  a  deed  for  the  land  in  1788.  That 
he  does  not  certainly  know  of  any  bargain 
between  the  plaintiff  and  the  defendant 
Michael  Engle,  although  he  has  heard  of 
one  ;  but  not  until  after  his  purchase,  and 
considerable  payments  had  been  made  by 
him. 

The  answer  of  Michael  Engle,  sworn  to  in 
North  Carolina,  the  19th  of  April,  1790,  states, 
that  he  sold  the  land  to  the  plaintiff  for  the 
consideration  in  the  bill  mentioned.  That 
afterwards,  Philip  Engle  and  Darke,  (who 
was  to  have  part  of  the  land,)  told  the  defend- 
ant that  Burns  meant  to  cheat  him  ;  and  that 
he  had  better  sell  the  land  to  them.  That 
he  did  so ;  and  Darke  paid  him  twenty  half 
Joannes,  and  a  mare,  at  the  price  of  a  hun- 
dred dollars.  That  he  does  not  recollect  the 
dates  of  the  transactions. 

There  are  some  receipts  and  the  depositions 
of  sundry  witnesses  filed.  The  examinations 
of  the  witnesses  extend  to  the  transactions 
generally,  as  well  as  to  the  contracts.  The 
county  court  decreed  a  conveyance  of  the 
land  to  the  plaintiff  ;  and  the  defendant  ap- 
pealed to  the  court  of  chancery  ;  where  the 
decree  of  the  county  court  was  reversed  in 
part ;  and,  from  the  latter  decree,  Engle 
appealed  to  the  court  of  appeals. 

Randolph,  for  the   appellant.     The  appel- 


lee had,  at  best,  only  an  equitable  claim 
against  Michael  Engle  ;  and  the  appellant 
had  no  notice  of  it,  until  he  had  advanced  his 
money.  But,  in  fact,  the  appellee  had  no 
title  ;  for,  if  the  contract  was  ever  completed, 
it  was  afterwards  revoked.  1  Fonbl.  E^. 
158  ;  Cooke  v.  Oxley,  3  Term  Rep.  653.  Be- 
sides, Michael  Engle  had  only  a  life  estate  ; 
and  Philip,  therefore,  cannot  be  decreed  to 
convey  more,  under  any  view  of  the 
case. 

466  *Williams    and    Wickham,    contra. 
The  charge  of  a  sum  of  money  on  the 

estate  created  a  fee  ;  and  the  word  estate  in 
the  preamble,  may  be  carried  to  the  devise 
to  Michael  Engle,  so  as  to  enlarge  the  words 
into  an  absolute  fee  simple.  Davies  v.  Mil- 
ler, 1  Call,  127 ;  Watson  v.  Powell,  3  Call, 
306;  Kennon  v.  M'Roberts,  1  Wash.  96. 
The  defendant  knew  of  our  purchase,  yet 
suffered  it  to  proceed,  without  informing  us 
of  his  own  ;  and  that  will  postpone  him  ; 
who  ought,  consequently,  to  be  decreed  to 
convey  a  fee  simple  estate  to  the  appellee. 

Randolph,  in  reply.  The  word  estate  does 
not  enlarge  the  interest  in  the  present  case  ; 
for  it  is  not  necessary  to  the  construction,  as 
the  words  are  clear  and  need  no  aid.  It  is 
doubtful  whether  the  lands  are  charged  with 
the  testator's  debts  ;  and  therefore  no  infer- 
ence of  a  fee  can  be  drawn  from  any  part  of 
the  preamble  to  the  will. 

Cur.  adv.  vult. 

TUCKER,  Judge.  Burns  brought  a  bill  in 
chancery  in  Berkeley  county  court  against 
Michael  Engle  and  Philip  Engle,  setting 
forth-,  that  in  1787,  he  purchased  of  Michael 
a  tract  of  land  now  claimed  by  Philip,  at  the 
rate  of  forty  shillings  an  acre,  Pennsylvania 
money ;  for  which  he  paid  down  ;f49.  5.  ; 
and,  at  the  same  time,  gave  his  bond  for 
;fll3,  payable  in  September  1788  :  And  that 
he  hath  paid  Michael,  on  account  of  the  pur- 
chase, 2^68.  19.  8.  Pennsylvania  currency, 
and  is  ready  to  pay  the  balance  upon  receiv- 
ing a  right  to  the  land ;  which  the  defendant 
engaged  to  make  him,  as  will  appear  by  a 
bond  dated  the  20th  of  December,  1787,  exe- 
cuted by  Michael  for  the  above  purpose,  to 
which  he  refers,  and  prays  it  may  be  made  a 
part  of  his  bill.  That  notwithstanding 
Philip  was  well  acquainted  with  his  purchas- 
ing the  land  from  Michael  in  a  fair  and 
honest  manner,  and  knew  of  his  paying 
money  on  account  of  the  purchase,  the  de- 
fendants combining  together  to  deceive, 
injure  and  cheat  him  out  of  the  land, 

467  by  buying  and  *selling  the  same,  the 
defendant  Michael  gave,  to  the  other 

defendant,  Philip,  a  deed  for  the  same,  which 
is  of  record.  All  which  is  contrary  to  equity, 
&c.  The  bill  therefore  requires,  that  the 
parties  may  answer  the  premises  fully,  and 
more  particularly  may  set  forth,  whether  the 
defendant  Michael  did  not  sell  the  land  to 
the  complainant  for  the  sum  stated,  and  with 
the  knowledge  of  the  defendant  Philip? 
Whether  the  complainant  did  not  pay  the 
consideration  mentioned  in  the  bill  with  the 
knowledge  of  Philip?  Whether  a  bargain 
between  the  defendants  did  not  take  place 
subsequent  to  his  purchase?  And  whether 
Michael  did  not  give  Philip  a  deed  for  the 
land?  And  prays  for  a  conveyance,  and  gen- 
eral relief. 
The  defendant  Philip  answers,  that,  on  the 
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ISth  of  October,  1787,  colonel  Darke,  in  the 
presence  and  at  the  request  of  Philip,  pur- 
chased the  land  of  Michael,  then  in  MichaeVs 
possession,  and  to  which,  as  he  is  advised, 
Michael  had  an  estate  for  life,  and  that  him- 
self was  entitled  to  the  reversion  in  fee,  under 
his  father's  will,  to  which  he  refers,  as  part 
of  his  answer,  at  the  price  of  forty  shilling's, 
Pennsylvania  currency,  per  acre,  and  did 
actually  then  and  there  pay,  to  Michael,  part 
of  the  purchase  money,  but  how  much,  he 
does  not  precisely  remember ;  and  expressly 
charg'es  that  the  whole  purchase  money, 
except  about  £70  Pennsylvania  currency,  is 
since  paid  to  Michael :  that  Michael,  on  the 

day  of ,  1788,  in  compliance  with  his 

bargain,  conveyred  the  land  to  the  defendant 
Philip.  Thit  he  does  not  certainly  know  of 
any  barg^ain  between  Burns  and  Michael  for 
the  land ;  that  he  has,  indeed,  heard  there 
was  a  barg^ain,  but  never  heard  the  particu- 
lars ;  and  expressly  denies  he  ever  heard 
one  word  about  it,  until  some  time  after  his 
own  bargain  with,  and  considerable  pay- 
ments made  to  Michael ;  and  as  expressly 
avers,  that  neither  he,  nor  Darke  for  him, 
ever  made  but  one  bargain,  which  was  on  the 
15th  of  October,  1787,  and  denies  all  combi- 
nation,   and    concludes    with      a     general 

traverse. 
468  *It  may  save  some  trouble,  in  the 
future  discussion  of  this  cause,  to 
remark,  that  the  only  charge  of  fraud  con- 
tained in  the  bill  against  Philip  Bngle,  or 
put  in  issue  by  it,  is  that  he  t>ought  the  land 
of  Michael  Bngle  ;  got  from  him  a  deed  for 
it,  after  the  complainant  had  agreed  for  the 
purchase ;  and  paid  a  part  of  the  considera- 
tion money  with  full  knowledge  of  those 
circumstances.  But  the  answer  contains  a 
full  denial  of  both  those  facts,  and  alleges 
a  bargain  made  by  Darke  on  behalf  of  Philip, 
and  payment  of  part  of  the  purchase  money 
more  than  two  months  before  the  date  of 
Burns's  bargain,  or  the  payment  of  any 
money  by  him  to  Michael.  The  substantial 
point  which  is  thus  put  in  issue  is  the  priority 
of  the  contracts ;  the  dates  of  which  are 
precisely  fixed  ;  the  one  by  the  bond,  which  is 
made  part  of  the  bill ;  the  other  by  the  an- 
swer. The  date  of  Burns's  contract  is  not 
denied  or  put  in  issue  ;  nor  is  it  alleged  in 
the  bill  that  any  previous  agreement,  sanc- 
tioned by  the  payment  of  money,  or  by  any 
other  act,  ever  took  place  between  the  parties. 
The  subject  of  enquiry  then  is,  whether 
Philip's  bargain  was,  in  fact,  prior  to  the 
20th  of  December,  1787  ;  and,  if  so,  whether 
it  was  a  bona  fide  transaction  between  the 
parties? 

Upon  this  point  I  shall  examine  the  evi- 
dence. 

William  Darke  says.  That,  after  an  unsuc- 
cessful overture  to  Michael  to  purchase  the 
land  on  a  former  occasion,  the  latter  came  to 
his  house,  and  told  him  he  would  let  him 
have  it  for  less  than  he  had  before  asked ; 
that,  either  on  the  14th  or  15th  of  October, 
1787,  he  bargained  for  the  plantation,  and 
thinks  he  then  told  Michael,  that  it  was  for 
his  brother  Philip,  and  that  he  must  make 
him  a  deed  for  it ;  at  which  time  he  paid 
part  of  the  purchase  money,  and  was  to  pay 
the  rest  in  April  following ;  that  Michael 
was  to  take  a  waggon  with  three  horses, 
in  part  payment,  and  the  balance  in  money  : 


that  some  considerable  time  afterwards,  he 
heard  that  Michael  had  sold  the  land  to 
Burns  :  that  on  his  return  from  Alexandria, 
after  the  last  mentioned  period,  he  paid 
Michael  a  further  sum  of  money,  and 

469  in  a  few  days  *or  weeks  after,  he  re- 
ceived the  whole,  except  a  small  part 

left  to  pay  a  debt  to  col.  Morrow  :  That  the 
bond  he  took  of  Michael  for  a  conveyance  of 
the  land  was  made  to  Philip  Engle,  and  that 
if  he  remembers  right,  he  was  a  witness  to 
it ;  that  the  bond  was  given  up  to  Michael 
when  he  made  the  deed ;  that  he  has  not, 
nor  even  had,  any  interest  in  the  land ;  and 
that,  although  he  did  believe,  from  reports, 
that  Michael  had  made  some  bargain  with 
Burns,  he  always  heard  and  believed  it  was 
after  he  had  sold  it  to  him  the  said  Darke. 

A  receipt,  dated  the  ISth  of  October,  1787, 
from  Michael  Engle  to  William  Darke,  for 
part  of  the  price  of  his  land  sold  him,  and  an 
order  from  Darke  in  Michael's  favour  for 
four  dollars,  paid  by  Henry  Bedinger,  arc 
among  the  exhibits  ;  the  date  of  this  order  is 
by  Bedinger  fixed  on  the  said  15th  of  Octo- 
ber, 1787,  and  that  he  paid  the  same,  as 
appears  from  his  day  book.  The  receipt  is 
substantiated  by  the  depositions  of  Michael 
Bigerly,  Thomas  Johnson  and  John  Hen- 
dricks, and  corroborated  by  the  testimony  of 
Michael  M'Cabe.  Thomas  Johnson  also 
states,  that,  about  the  middle  of  October 
1787,  Michael  Engle  came  to  Darke's  house, 
where  he  then  was  at  work,  and  asked  him  if 
he  could  make  him  a  suit  of  clothes,  and 
said  that  he  had  sold  his  plantation  to  Darke, 
about  two  months  after  the  witness  heard  he 
had  sold  it  to  Burns.  And  John  Darke  says 
that  Michael  Engle  told  him  of  the  sale  to 
his  father,  about  the  same  time. 

To  rebut  this  testimony  arising  not  only 
from  the  positive  averment  in  Philip  Engle's 
answer  in  a  point  responsive  to  the  bill,  and 
to  the  very  git  of  the  suit,  but  from  collateral 
circumstances  in  evidence,  as  well  as  direct 
testimony,  there  is  not  in  the  record  a  single 
piece  of  testimony,  or  any  circumstance 
whatsoever,  that  I  have  been  able  to  discover, 
except  the  answer  of  Michael  Engle,  (which 
is  not  evidence  against  Philip,  although  it 
contains  strong  evidence  for  him,  as  to  the 
payment  of  twenty  half  Joannes)  and  the 
vague  reference  to  the  year  1787,  in  the  dep- 
osition of  Robert  Lowry. 

470  *I  am,  therefore,  perfectly  satisfied, 
that    Darke's    bargain    with  Michael 

Engle,  was  actually  in  October  1787 ;  that  he 
bona  fide  paid  almost  the  whole  of  the  pur- 
chase money ;  that  Burns's  bargain  was 
subsequent  to  that  period,  it  being  concluded 
on  the  20th  of  December,  1787,  but  not  before. 
And  consequently,  that  the  complainant  has 
no  equity  against  Philip  Engle  upon  this 
point. 

The  actual  priority  of  Darke's  purchase 
being  thus,  as  I  apprehend,  fully  established, 
I  shall,  before  I  proceed  to  the  point  insisted 
on  by  the  counsel  for  Burns,  viz.  that  Philip 
Engle  had  made  himself  liable  by  counte- 
nancing the  fraud  of  Michael,  make  one 
enquiry,  namely.  Had  Burns,  at  any  time, 
notice  of  Darke's  prior  purchase? 

John  Engle  states,  that  William  Bums 
asked  him  something  concerning  the  pur- 
chasing of  some  land  of  Michael  Engle,  and 
that  he  told  Bums  that  Michael  had  no  right 
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to  sell  the  land,  which  Bums  was  about  to 
purchase ;  that  he  saw  the  parties  together 
some  time  after,  and  heard  Burns  again  pro- 
pose purchasing  land  from  Michael ;  that 
Michael  gave  the  deponent  an  order  on  Burns 
for  ten  dollars;  which  he  refused  to  pay, 
saying  that  when  they  concluded  the  bargain 
he  would  pay.  Which  conversation  hap- 
pened some  months  after  Darke's  purchase 
for  Philip. 

If  this  fact  be  true,  Burns,  and  not  Philip 
Bangle,  was  guilty  of  fraud ;  by  endeavour- 
ing, in  an  underhand  manner,  to  purchase 
from  Michael  what  he  had  notice  was  already 
sold  to  Philip ;  and,  in  that  case,  the  maxim 
that  he  that  doth  iniquity  shall  not  have 
equity,  comes  home  to  Bums. 

I  shall  now  consider  the  second  point  in- 
sisted on  by  the  appellees,  viz :  That  al- 
though Philip  Engle's  purchase  should  be 
prior  in  time  to  that  of  Burns's,  his  conduct 
in  concealing  his  own  purchase,  and  aiding 
Michael  in  drawing  money  from  Bums  in 
payment  for  the  land,  was  fraudulent  as  to 
Bums,  whose  title,  for  that  reason,  is  prefer- 
able in  equity. 

The  rule- laid  down  in  the  text  of  1  Fonbl. 
161,  is,  that  where  a  man  who  has  a 
471  title,  and  knows  of  it,  stands  by,  *and 
either  encourages,  or  does  not  forbid 
the  purchase,  he  shall  be  bound,  and  all 
claiming  under  him  by  it ;  and  this  seems  to 
be  a  just  punishment  for  his  concealing  his 
right ;  by  which  an  innocent  man  is  drawn 
in  to  lay  out  his  money. 

The  rule  thus  laid  down,  supposes  the 
party  to  be  present  at,  or  conusant  of,  the 
treaty  in  which  the  fraud  is  practiced,  and 
encouraging  the  purchaser,  either  in  express 
terms,  or  by  silence  and  concealment  of  his 
own  title,  to  proceed  in  the  purchase;  and 
the  cases  of  Hobbs  v.  Norton,  1  Vern.  136; 
Hunsden  v.  Cheyney,  2  Vern.  ISO,  which  is 
the  strongest  case  there  cited.  Draper  v. 
Borlace,  2  Vern.  370 ;  Arnot  v.  Briscoe,  1 
Ves.  sen.  95 ;  Raw  v.  Pote,  2  Vem.  239. 
And  Berrisford  v.  Milward,  2  Atk.  49,  cited 
in  support  of  the  rule,  all  proceed  upon  those 
grounds.  In  Beckett  v.  Cordley,  1  Bro.  357, 
lord  Thurlow  says.  This  court  never  binds  a 
third  person,  but  where  there  is  notice  of  a 
treaty.  And  in  Ibottson  v.  Rhodes,  2  Vern. 
554,  where  a  mortgagee  being  asked  by  the 
agent  of  a  person  about  to  lend  money  upon 
an  estate,  whether  he  had  any  inctimbrance 
on  it;  answered  he  had  not,  the  lord  keeper 
ordered  it  to  be  tried  at  law,  whether  the 
agent  told  the  mortgagee  that  his  employer 
was  about  to  lend  money  on  the  estate?  In  9 
Mod.  36,  the  party  stood  by  and  suffered  a 
fraudulent  treaty  to  go  on.  In  Clare  and 
the  E^arl  of  Bedford,  an  infant,  nearly  of  full 
age,  was  bound,  because  he  engrossed  the 
deed.  That,  says  lord  Thurlow,  was  upon 
the  principle  that  he  knew  of  the  transaction. 
In  Mocatta  v.  Murgatroyd,  1  Wms.  393,  the 
first  mortgagee  was  witness  to  the  second 
mortgage,  and  was  therefore  postponed. 
So  in  Berrisford  v.  Milward,  2  Atk.  49,  with 
this  additional  circumstance,  that  he  prom- 
ised the  mortgagor  to  rely  on  his  personal 
security.  There  is  no  case  in  the  books 
(says  lord  Thurlow),  but  where  the  party,  to 
whom  the  fraud  was  imputed,  was  conusant 
of  the  treaty  in  which  the  fraud  was  prac- 
ticed.    In  Stiles  v.  Cowper,  3  Atk.  692,  where 


a  remainderman  in  tail  had,  for  six  or  seven 

years,  received  rent  upon  a  lease  for  sixty - 

one     years,     made     by    his    father, 

472  *who  was  only  tenant  for  life  ;  during 
which  time  the  tenant,  at  his  own  ex- 
pense, had  greatly  improved  the  premises, 
the  court  declared,  that  when  a  remainder- 
man lies  by,  and  suffers  the  lessee  or  as- 
signee to  rebuild,  and  does  not  by  his  answer 
deny  that  he  had  notice  of  it  (as  Philip 
Engledoesin  this  case),  all  those  circum- 
stances together  will  bind  him  from  contro- 
verting the  lease  afterwards. 

The  rule  laid  down  in  1  Fonbl.  162,  note  n., 
as  cited  from  Fox  v.  Mackreth,  2  Bro.  Ch. 
Cas.  420,  is  thus :  If  a  man  by  the  suppres- 
sion of  a  truth  which  he  was  bound  to  com- 
municate, or  by  th^  suggestion  of  a  falsehood, 
be  the  cause  of  prejudice  to  another,  who 
had  a  right  to  a  full  and  correct  representa- 
tion of  the  fact,  his  claim  shall  be  postponed 
to  that  of  the  person  whose  confidence  was 
induced  by  his  representation. 

Having  already  said,  that  I  am  fully  satis- 
fied that  Darke's  contract  in  behalf  of  Philip 
Bangle,  concluded  with  his  knowledge,  and 
at  his  request,  was  at  least  two  months  prior 
to  the  contract  between  Michael  Engle  and 
Burns ;  if  it  shall  appear  from  the  evidence 
that  Philip  Bngle  either  stood  by  and  en- 
couraged, or  being  present  did  not  forbid 
Burns's  purchase,  or  disclose  his  own  claim  ; 
or  that  being  applied  to  by  Bums,  or  any 
one  on  his  behalf  to  know  whether  he  had 
any  claim  or  title,  as  Burns  intended  to  make 
the  purchase  if  no  prior  title  or  bargain  ex- 
isted, he  did  either  deny  that  he  had  any 
prior  claim,  or  conceal  the  bargain  made  in 
his  behalf  by  Darke,  from  the  knowledge  of 
Bums,  such  conduct  would  bring  him  within 
one,  or  l>oth,  of  these  rules  ;  and  if  charged 
in  the  bill,  and  put  in  issue,  and  proved,  will 
postpone  his  claim  to  that  of  Burns. 

But  I  can  find  no  such  allegation  in  the 
bill,  the  charge  in  which  is  confined  to 
his  supposed  fraud  in  obtaining  the 
lands  in  pursuance  of  a  bargain  made 
subsequent  to  that  of  Burns.  These  charges 
are  in  their  essence  as  materially  different  as 
a  charge  of  horse  stealing  in  an  indictment, 
and  a  charge  of  concealing  a  horse  thief. 
And  to  my  apprehension,  evidence  of  the 
one  in   support  of  the  other  of  these 

473  *charges  is  equally  inadmissible,  as  if 
the  prosecutor  of  the   supposed   horse 

thief  were  to  offer  evidence  to  support  the 
charge  that  he  had  received  the  principal 
felon  in  his  house.  And  if  the  maxim  be 
true,  that  fraud  shall  never  be  presumed,  but 
must  be  proved,  I  presume  it  is  equally  nec- 
essary that  it  should  be  specially  charged  in 
the  bill,  that  the  defendant  may  deny  it  by 
averment;  for  otherwise  the  fact  of  notice, 
or  of  fraud,  will  not  be  in  issue.  Mitf .  216. 
And  would  it  not  be  a  breach  both  of  law  and 
equity  to  condemn  a  man,  in  a  heavy  penalty, 
for  a  fraud  disclosed  in  evidence,  but  not 
charged  or  put  in  issue  by  the  pleadings 
between  the  parties  ?  Suppose,  for  example, 
the  fraud  that  is  disclosed  in  the  evidence  be 
proved  only  by  one  witness  :  if  the  defendant 
had  been  charged  with  this  fraud  in  the  most 
direct  terms  by  the  bill,  and  had  answered 
and  denied  the  charge  with  proper  averments 
in  his  answer,  the  defendant  could  never 
have  been  condemned   upon   this   evidence. 
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But  if  we  dispense  with  this  strictness  in  the 
pleadings,  a  defendant  can  never  be  safe, 
because  he  may  be  condemned  on  collateral 
evidence  of  a  fraud,  with  which  not  having* 
been  charged,  he  could  not  know  it  was  nec- 
essary to  defend  himself  against  it. 

But  if  it  be  supposed  that  this  fraud  is 
charged  in  the  bill,  then  it  is  as  clearly 
denied  by  the  answer,  which  expressly 
denies  all  fraud  and  combination,  and  con- 
cludes with  traversing  all  the  matters 
alleged  in  the  bill.     Then  how  is  it  proved  ? 

There  is  not  one  title  of  evidence  to  shew 
that  there  was  ever  any  communication 
between  Philip  Engle  and  Burns,  about  the 
land,  either  before  or  at  the  time  of  the  bar- 
gain ;  or  any  application  from  Bums,  or  any 
person  on  his  behalf,  to  Philip  for  informa- 
tion, or  any  denial  or  concealment  of  his 
claim  at  any  time  whatsoever,  unless  such 
concealment  (for  there  is  not  a  shadow  of 
proof  of  a  denial)  be  inferred  from  the  evi- 
dence of  George  Burns,  who  says,  that  some 
time  before  Michael  E^ngle  removed  from 
this  country,  he  and  Philip  came  to  the 
474  house  of  Burns,  and  wanted  *flour,  or 
some  other  articles,  (but  whether  he 
obtained  them  or  not,  he  does  not  say).  That 
Burns  observed  to  them,  that  he  was  fre- 
quently paying  sums  which  he  might  forget : 
To  which  Philip  replied,  that  he  knew  of 
some  money  (not  saying  how  much)  which 
Burns  had  paid  Michael  in  Martinsburg,  and 
the  witness  understood  it  was  in  payment  of 
land  which  Michael  had  sold  Burns.  This 
witness  could  not  remember  the  year  in 
which  this  conversation  happened:  But 
Frederick  Blue  speaks  of  Michael's  going  to 
Burns  for  a  barrel  of  flour  about  the  first  of 
May,  1788,  which  possibly  was  the  same  time ; 
and,  if  so,  about  four  months  after  Burns 
had  made  his  bargain  for  the  land. 

This  is  the  only  evidence  in  the  record, 
direct  or  indirect,  between  Philip  Bngle  and 
Burns.  It  is  not  in  proof  that  Burns  at  that 
time  paid  a  farthing,  or  supplied  Michael 
with  the  flour,  or  any  other  article  to  that 
amount.  Taking  the  evidence  as  it  relates 
to  the  money  paid  at  Martinsburg  to  Michael, 
it  does  not  appear  but  that  Michael  might 
have  told  him  of  it ;  or  that  he  might  have 
known  it  from  a  thousand  other  sources, 
without  being  present  at  the  payment ;  nor 
does  the  amount,  whether  a  shilling  or  ten 
pounds,  or  any  other  sum,  appear  in  any 
part  of  the  evidence. 

Is  it  possible,  upon  this  evidence,  to  bring 
the  conduct  of  Philip  upon  this  occasion, 
within  either  of  the  rules  which  I  have  cited 
from  Fonblanque  ?  I  think  it  impossible  to 
do  so. 

But  let  it  be  supposed  that,  instead  of  this 
vague  and  uncertain  testimony,  the  evidence 
had  been,  that  Philip  went  with  Michael  to 
the  house  of  Burns,  and  that  Bums  had  paid 
Michael,  in  the  presence  of  Philip,  ten 
pounds,  Philip  all  the  while  concealing  his 
claim  to  the  land,  what  is  the  measure  of 
punishment  which  equity  would  decree 
against  Philip  in  such  a  case,  he  being  before 
that  time  a  bona  fide  purchaser  without 
notice,  and  for  a  valuable  consideration  paid 
for  the  land  ?  Would  equity,  for  this  act  of 
concealment,  decree  that  he  should  lose  his 
land,  although  worth  a  thousand  or  ten  thou- 
sand pounds  ? 
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*If  equity  would,  in  such  a  case,  de- 
cree such  a  punishment,  I  should  think 
that  she  would  hereafter  abandon  her  claim 
to  the  title  of  mild.  Her  punishments,  on 
the  contrary,  may  be  considered  as  far  ex- 
ceeding those  of  our  present  or  former  penal 
code.  If  Philip  Kngle  had  robbed  him  on 
the  highway,  or  had  broken  open  his  house 
in  the  day  time,  and  stolen  his  money,  our 
criminal  courts  would  now  inflict  a  punish- 
ment comparatively  light,  to  that  of  a  for- 
feiture of  perhaps  all  his  lands.  Such  a 
punishment  would  not,  according  to  the 
principles  of  our  law,  be  according  to  the 
degree  of  the  fault,  and  the  estate  of  the  de- 
fendant. 

Let  it  be  remembered,  that  I  am  now  con- 
sidering the  case  of  the  concealment  as  it 
relates  to  this  time  four  months  after  the 
bargain,  and  to  the  subject  then  in  hand,  the 
payment  of  a  sum  of  money. 

The  most  that  equity  could  do,  under  those 
circumstances,  would  be  to  decree  that  money 
to  be  re-paid  with  interest ;  and  to  make 
Philip  liable  for  it,  in  case  Michael  should 
not  be  able  to  do  it. 

Such,  then,  as  it  respects  Philip,  is  the  ut- 
most that  this  court  would  decree  against 
him,  had  the  fraud  been  put  in  issue  and 
proved.  If  he  has  any  money  of  Michael's 
in  his  hands,  that  ought  to  be  paid  over  to 
Bums,  and  the  court  might  proceed  to  decree 
him  further  relief  against  Michael.  Of  this, 
however,  it  will  probably  be  unnecessary  to 
say  more. 

My  opinion  is,  that  the  chancellor's  de- 
cree should  be  reversed;  that  the  bill  be 
totally  dismissed,  as  to  Philip,  with  costs ; 
and  that  the  court  might  make  such  a  decree 
against  Michael,  as  to  afford  the  complain- 
ant all  the  relief  against  him,  that  it  may 
be  in   the  power  of  the  court  to  afford  him. 

In  this  opinion,  lam  the  more  confirmed 
by  the  deposition  of  John  Single,  (which  I 
have  already  noticed),  who  says,  that  he  told 
Burns  of  Darke's  bargain  for  the  land,  before 
Burns  agreed  with  Michael  for  it.  From  that 
moment  he  was  chargeable  with  the  fraud 

which  he  now  imputes  to  Philip. 
476  *ROANE,  Judge.  In  the  view  I  have 
taken  of  this  case,  it  is  unnecessary  to 
enquire  minutely.  Whether  the  purchase  of 
Philip  Kngle,  or  that  of  Burns,  was  prior  in 
point  of  time?  I  think,  however,  that  throw- 
ing out  of  the  case  the  answer  of  Michael 
Engle,  and  the  testimony  derived  from  him, 
the  testimony  preponderates  in  favor  of  the 
priority  of  Philip  Kngle's  purchase.  Nor  do 
I  deem  it  material  to  enquire  at  what  time 
the  purchase  of  Bums  became  known  to 
Philip  Engle,  or  whether,  at  such  time,  he, 
Philip  Engle,  had  paid  the  whole  of  his  pur- 
chase money,  or  not?  This  I  go  upon,  that 
he,  Philip  Engle,  claiming  by  purchase  from 
Michael  Engle,  stood  by,  and  concealed  his 
purchase  ;  suffered  Burns  to  go  on,  without 
objection,  and  conclude  his  purchase  :  Nay 
more,  was  active  in  leading  Burns  on 
to  pay  up  his  purchase  money.  To  make 
the  case  still  stronger,  he,  Philip  Engle, 
received  as  it  were,  a  consideration  for 
one  of  these  payments  by  Bums,  he  being 
thereby  released  from  a  suretyship  for  Mich- 
ael Engle.  The  testimony  of  George  Burns 
shews,  that  Philip  Engle  encouraged  Bums 
to  pay  money  on  account  of  the  land,  in  an 
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address  to  Burns  himself.  I  say  on  account 
of  the  land  ;  because  it  is  neither  shewn,  nor 
pretended,  that  any  money  was  due  from  him 
on  any  other  account.  The  evidence  of 
George  Burns  (page  14)  is  clear  enough,  that 
the  money  was  paid  on  account  of  the  land. 
The  word  "understood"  must  be  taken  to  be 
an  understanding  at  that  conversation,  and 
for  the  parties  themselves.  The  testimony 
of  Slaughter  and  Lowry  shews,  that  Philip 
Kngle  was  instrumental  in  procuring  such 
payments  from  Burns ;  and,  if  Burns  were 
not  actually  present  at  the  time,  it  is  imma- 
terial, if  he  had  a  knowledge  of  such  conduct 
on  the  part  of  Philip  Bngle,  as  implied  his 
assent  to  his  (Burns's)  purchase,  and  a 
waiver  of  his  own. 

The  ground  on  which  a  man  is  bound,  who 
has  a  title,  and  stands  by,  and  either  encour- 
ages, or  does  not  forbid  a  purchase,  or  the 
completion  of  the  purchase,  (for  I  make  no 
distinction  between  the  two,)  is,  that 

477  of  an  implied  assent  *to  such  purchase. 
1  Fonbl.  151.    This  assent  is  as   much 

to  be  inferred  from  the  encouragement  to  pay 
a  small  sum,  as  the  whole  purchase  money  ; 
for  the  purchaser  inferring  such  assent  from 
such  payment,  may  reasonably  go  on  there- 
after to  complete  his  purchase.  To  protect 
the  first  purchaser  from  the  effect  resulting 
from  such  partial  payment,  it  is  incumbent 
on  him  to  shew  an  intermediate  prohibition 
of  payments  on  his  part,  or  retraction  of 
such  assent.  This  is  not  done  in  the  present 
case ;  and  whatever  conclusion  may  result 
from  the  other  depositions,  that  of  George 
Burns  will  sustain  the  appellee  on  this  prin- 
ciple. If  under  this  principle,  a  penalty  or 
punishment  results  to  the  person  encourag- 
ing, by  his  concealment,  it  is  better  that  it 
should  fall  on  him,  than  on  an  innocent  man, 
thus  drawn  in,  by  him,  to  lay  out  his  money  ; 
it  is  immaterial,  in  the  eye  of  equity,  whether 
injury  has  arisen  from  a  suggestion  of  false- 
hood, or  the  concealment  of  truth  from  a 
party  having  a  right  to  a  communication 
thereof.  In  a  case,  like  the  one  before  us, 
the  person  induced  or  encouraged,  has  cer- 
tainly a  right  to  be  informed  of  the  claim  or 
right  of  the  adverse  party,  if  it  be  intended 
to  be  relied  on. 

These  principles  are  too  self-evident  to 
need  the  support  of  particular  decisions. 
Such,  however,  I  apprehend,  may  be  readily 
found. 

The  conduct  of  Philip  E^ngle  thus  tending 
in  conjunction  with  Michael  Kngle  to  defraud 
a  third  person,  being  more  than  a  mere  con- 
cealment of  facts  which  ought  to  be  disclosed, 
and  producing  the  actual  benefit  to  Philip 
Engle,  which  is  before  mentioned,  ought  to 
be  discountenanced  in  a  court  of  equity.  It 
actually  ratified  the  purchase  of  Burns, 
though  subsequent  to  his  own  purchase. 

It  now  remains  to  enquire,  whether  Burns, 
by  these  acts,  acquired  a  life  estate,  or  an  es- 
tate in  fee,  in  the  premises  in  question?  If 
Michael  Kngle  took  a  fee  under  his  father's 
will,  it  is  unnecessary  to  enquire,  whether, 
or  not,  the  reversion  of  Philip  Kngle  would 
have  passed  to  Burns  by  this  conduct  of  Philip 
Kngle,  on  a  supposition  that  he,  Mich- 

478  ael  *Kngle,   took    only  a   life   estate. 
This  latter  enquiry   is  susceptible  of 

various  views,  but  perhaps  need  not  be  dis- 
cussed.    If  decided,  it  ought,  perhaps,  clearly 


to  appear,  whether  Philip  Kngle  undoubtedly 
understood  Burns  as  having  purchased  the 
fee  from  Michael  Kngle  ;  for  if  not,  if  only  a 
life  estate  was,  or  reasonably  might  have 
been  understood  by  him  to  be  purchased,  it 
was  not  only  unnecessary  for  him  to  have 
disclosed  his  claim  to  the  reversion,  but  a 
forfeiture  of  such  reversion  by  him  for  the 
concealment,  would  both  seem  too  rigorous 
in  a  court  of  equity,  and  also  perhaps  be  go- 
ing beyond  the  principle  pervading  these 
cases,  namely,  that  the  purchase  of  the  per- 
son encouraged  or  induced,  is  ratified.  The 
case  of  Watson  v.  Powell,  3  Call,  306,  seems, 
however,  to  render  this  enquiry  unnecessary, 
and  to  settle  the  question  that  Michael  Kngle 
took  under  his  father's  will,  and  could  conse- 
quently convey  a  fee.  Whatever  opinion  I 
might  have  as  to  that  case  considered  as  a 
new  one  ;  however  I  might  be  disposed  to 
doubt,  whether  any  great  stress  should  be 
laid  in  inferring  the  intention  of  a  testator 
from  mere  words  of  course,  from  the  formu- 
lary expressions  of  the  scrivener,  from  words 
which  exist  in  all  wills  whatsoever,  and 
which  would  therefore  prevent,  in  almost  all 
cases  whatever,  any  such  thing  being  con- 
veyed by  will,  as  an  estate  for  life,  except 
such  estate  be  expressly  limited  therein,  (I 
speak  now  without  reference  to  the  act  of 
1786),  I  deem  myself  bound  by  that  decision, 
and  shall  not  attempt  to  disturb  it.  It  is  a 
very  great  evil  that  the  rules  of  property 
should  be  perpetually  fluctuating  and  un- 
certain. 

As  to  the  matters  put  in  issue  in  this  case, 
the  bill  calls  on  the  defendant  to  say,  whether 
he.  Burns,  did  not  pay  his  purchase  money 
with  the  knowledge  of  Philip  Kngle?  This 
is  a  point  to  which  Philip  Kngle  does  not 
choose  to  answer ;  but  it  is  certainly  charged 
in  the  bill,  and  put  in  issue,  and  is  the  turn- 
ing point  in  the  cause. 

As  to  an  express  charge  of  fraud,  it  is 
enough  to  charge  fraud,  by  charging  circum- 
stances which  involve  fraud.  There  is  some 
little  obscurity  in  the  bill  upon  this 
479  subject  *with  relation  to  the  words 
**  and  that  by  the  knowledge  of  Philip 
Kngle,"  whether  they  are  referable  to  the 
previous  or  subsequent  question,  (here  a  ref- 
erence was  had  to  those  questions,  from  the 
record)  :  I  infer,  however,  that  they  refer  to 
the  former,  because  such  words  would  be 
absurd,  if  applied  to  the  succeeding  question. 

As  to  John  Kngle's  deposition,  it  does  not 
appear  from  it,  that  Burns,  when  he  pur- 
chased, knew  of  Philip  Kngle's  purchase. 

My  opinion  therefore  is,  that  the  appellant 
do  convey  the  land  aforesaid  to  the  appellee  ; 
and  deliver  up  possession  thereof,  and 
account  for  the  profits. 

FLKMING,  Judge.  Michael  Kngle,  with- 
out the  least  regard  to  principle,  first  sold 
the  land  to  Darke  on  behalf  of  Philip  Kngle  ; 
and  afterwards  to  Bums  ;  who  was  imposed 
upon  both  by  Michael  and  Philip.  For 
Philip  knew  of  the  sale  to  Burns ;  was  pres- 
ent when  part  of  the  purchase  money  was 
paid ;  and  industriously  concealed  his  own 
prior  contract.  The  consequence  is,  that 
Philip's  claim  must  be  postponed  to  that  of 
Burns's.  For  if  a  man  stands  by,  and  sees 
another  purchasing  land  to  which  he  has  a 
prior  claim,  and  does  not  disclose  it»  his  con- 
I  cealment  is  a  fraud,  which  forfeits  his  title. 
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1  Fonbl.  £^.  151.  I  am  therefore  of  opinion, 
that  there  should  be  a  conveyance  of  the 
land  to  Burns. 

CARRINGTON,  Judge.  Philip  Engle 
connived  at  the  sale  to  Burns;  and  was 
present  when  several  payments  were  made, 
without  disclosing  his  own  claim,  which 
must  therefore  be  postponed  to  that  of 
Burns*s.  For  the  concealment  was  a  fraud, 
which  forfeited  his  title.  I  think,  therefore, 
that  there  should  be  a  decree  for  a  convey- 
ance of  the  land  to  Burns. 
480  *LYONS,  President.     Burns  is  en- 

titled to  a  decree  for  a  conveyance  of 
the  land ;  and  the  following*  is  to  be  the 
entry  :  . 

**  The  court  is  of  opinion,  that  so  much  of 
the  decree  of  the  high  court  of  chancery,  as 
reverses  that  part  of  the  decree  of  the  county 
court,  which  ordered  the  appellant  to  convey 
the  land  in  controversy  in  fee  simple  to  the 
appellee,  and  directed  that  he  should  only 
convey  all  the  right  in  the  land  and  premises 
which  he  derived  from  the  defendant  Michael 
Kngle,  to  the  appellee,  is  erroneous ;  that  the 
said  decree  of  the  high  court  of  chancery  is 
also  erroneous  in  this,  in  not  directing  an 
account  to  be  taken  of  the  monies  stipulated 
to  be  paid  by  the  appellee  for  the  purchase  of 
the  said  land,  and  actually  paid  by  him,  that 
a  decree  may  be  made  thereupon  according  to 
equity,  for  the  benefit  of  the  appellant  so  far 
as  he  shall  appear  entitled  thereto ;  but  that 
there  is  no  error  in  the  residue  of  the  said 
decree.  Therefore  it  is  decreed  and  ordered, 
that  so  much  of  the  said  decree  of  the  high 
court  of  chancery,  as  is  hereby  declared  erro- 
neous, be  reversed  and  annulled ;  that  the 
appellant  forthwith  convey  the  said  land  to 
the  appellee  in  fee  simple,  with  warranty 
against  himself,  and  all  persons  claiming 
under  him  ;  that  he  also  forthwith  deliver 
possession  thereof  to  the  appellee ;  that  an 
account  be  directed  to  be  taken  of  the  pur- 
chase money  aforesaid,  for  the  benefit  of  the 
appellant,  so  far  as  he  shall  appear  entitled 
thereto,  according  to  equity  ;  that  the  land 
aforesaid  be  held  subject  to  any  balance 
which  may  be  found  due  to  the  appellant ; 
that  the  rest  of  the  said  decree  of  the  high 
court  of  chancery  be  affirmed ;  and  that  the 
appellant  pay  to  the  appellee,  as  the  party 
more  substantially  prevailing  in  this  court,' 
his  costd  by  him  about  his  defence  in  this 
behalf  expended. 
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Wlll-Pailure  of  Widow  to  Renounce-Bffect.*— If  the 

widow  does  not  renounce   her    husbaad's  will, 

«Dower— Bequest  of  Personalty. —To  tbe  point  that 
abeqaestof  personal  estate  is  no  bar  of  dower  in 
lands,  see  the  principal  case  cited  in  Ambler  v. 
Norton,  4  Hen.  &  M.  86;  Wiseley  v.  FIndley.  8  Rand. 
872:  Nelson  v.  Kownslar.  79  Va.  479. 

Same— Same  — Construction  of  Statute.— And  the 
principal  case  is  cited  in  Wiseley  v.  Findlay.SRand. 
872:  Cunnlnfifhani  v.  Cannln?ham.  80  W.  Va.  803,  5  S. 
£.  Rep.  141,  for  the  proposition  that,  the  statute 
which  declares,  unless  the  widow  shall  renounce 
the  provision  made  for  her  by  her  husband's  will, 
she  shall  have  no  more  of  his  personal  estate  than 
is  firlven  her  by  the  will,  related  to  personal  property 
only:  and,  therefore,  in  no  manner  affected  her 
rififht  to  dower  in  real  estate.  See  Va.  Code  1887,  ch. 
113,  sec.  2560:  W.  Va.  Code,  ch.  78.  sec.  11,  p.  718. 

See  monosrraphlc  note  on  "Dower"  appended  to 
Davis  V.  Davis,  25  Gratt.  587. 


within  one  year  after  his  death,  she  loses  her  dis- 
tributive share  of  the  personal  estate,  and  is  con- 
fined to  the  provisions  of  the  will;  but  is  entitled 
to  her  dower  in  the  lands. 

Chancery  Jurisdiction— Dower— Land  In  Another  State. 
—And  as  to  those  lyinsr  within  the  state  of  Vlr- 
srinia.  the  court  of  chancery  had  authority  to 
decree  an  allotment  of  her  dower:  but  not  as  to 
those  lyin fir  in  another  state  without  the  Jurisdic- 
tion of  the  court. 

Will- Devise  to  Wife  for  Benefit  of  Children-Second 
Marriage-Case  at  Bar.— C.  N..  in  1788.  devised  a 
tract  of  land  to  C.  N.  B. ;  and  all  the  residue  of  his 
lands  to  the  testator*s  son  J.  N.  To  his  wife  B£.  X.. 
the  use  of  all  the  said  residue  of  his  lands  for  the 
benefit  of  his  children  E.  N.,  J.  N.  and  S.  N.,  durinir 
her  life,  or  widowhood,  or  until  his  son  J.  N.  came 
of  afire;  when  his  wife  was  to  have  the  use,  only, 
of  the  plantation  whereon  he  lived.  He  then  de- 
vised her  tbe  use,  durlnfir  her  life,  or  widowhood, 
of  all  the  rest  of  his  estate,  to  make  use  of  for  the 
benefit  of  his  children  E.  N..  J.  N.  and  S.  N.  Tbe 
wife  was  entitled  to  the  use  of  the  wbole  of 
the  subjects,  devised  to  her  as  aforesaid,  for 
maintenance  of  herself  and  the  children  durio; 
her  widowhood,  without  accountability:  and. 
upon  her  second  marrlafire.  her  last  husband  was 
entitled  to  compensation  for  board  of  the  chil- 
dren from  that  time. 

Descentst— Case  at  Bar.— And,  as  J.  N.  attained  to 
21  years  of  asre,  and  then  died  intestate  and  with- 
out issue,  his  whole  estate  was  decreed  to  be 
divided  as  follows:  To  his  mother,  two  seventh 
parts;  to  his  sisters  of  the  whole  blood,  two  sev- 
enth parts,  each;  and  to  the  brother  of  the  half 
blood,  one  seventh  part;  but  his  other  half  sister, 
not  born  at  his  death,  was  entitled  to  no  part 
thereof. 

Same— Same.— And,  as  S.  N.  died  nnder  a<re,  with- 
out issue,  her  lands  derived  from  her  brother  J. 
N.,  were  decreed  to  be  divided  thus:  To  her 
mother,  one  third :  to  her  sister  of  the  whole  blood, 
one  third;  to  her  brother  of  the  half  blood,  one 
sixth ;  and  to  her  sister  of  the  half  blood,  one  sixth. 

James  Gee  and  Mary  his  wife,  and  William 
Henry  Gee  and  Lavinia  Norfleet  Gee,  in- 
fants, filed  their  bill  in  the  hig^h  court  of 
chancery,  against  Witliam  Blunt  and  Eliza- 
beth his  wife,  and  John  Wilkinson,  acting* 
executors  of  Cordall  Norfleet  deceased,  and 
co-executors  with  the  plaintiff  James  Gee,  of 
Sarah  Jones  deceased,  stating,  that  the  said 
Cordall  Norfleet,  by  his  will  made  in  1788, 
gave  a  tract  of  land,  to  Cordall  N.  Bynum ; 
a  tract  of  land  in  North  Carolina,  and  another 
in  Virginia  to  his  son  John  Norfleet,  with  a 
provision  to  the  plaintiff  Mary,  then  wife  of 
the  testator ;  and  the  residue  of  his  estate  to 
his  said  wife,  during  her  life  or  widowhood, 

for  the  benefit  of  her  children  until  the 
482      said  John  *Norfleet  came  of  age ;  and 

then  the  same  was  to  be  divided 
between  his  children,  the  said  Elizabeth 
Blunt,  John  Norfleet,  and  Sarah  Jones.  That 
the  plaintiff,  Mary  Gee,  has  renounced  the 
provisions  made  foi^  her  in  the  said  will. 
That  John  Norfleet  died,  of  full  age,  on  the 
24th  of  July,  1798,  intestate,  and  without 
issue ;  but  leaving  a  widow,  who  has  relin- 
quished her  rights  for  a  stipulated  price. 
That  the  said  Elizabeth  Blunt  and  Sarah 
Jones,  were  sisters  of  the  whole  blood,  to  the 
said  John  Norfleet,  and  the  said  William 
Henry  Gee  and  Lavinia  Norfleet  Gee,  were 
his  brother  and  sister  of  the  half  blood. 
That  the  said  Sarah  Jones,  on  the  21st  of 
September,  1798,  devised  to  the  plaintiff 
Mary  Gee,  all  her  interest  in  the  lands 
belonging  to  the  said  John  Norfleet,  and  her 
interest  in  his  slaves,  to  the  said  Lravinia 
Norfleet  Gee ;  who  was  bom  between  the 
death  of  the  said  John  Norfleet,  and  the  death 

tDescents— Infant's  Lands— Rights  of  Mother.— As  to 

the  rififht  of  the  mother  to  Inherit  lands  from  an 
Infant  child,  see  the  principal  case  cited  in  Dllliard 
V.  Tomlinson,  1  Munf.  197. 
See  foot-note  to  Tomlinson  y.  Dillard.  8  Call  105. 
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of  the  said  Sarah  Jones.  That  the  plaintiff 
Mary,  is  entitled  to  dower  and  a  distributive 
share  in  the  real  and  personal  estate  of  the 
said  Cordall  Norfleet,  her  iirst  husband,  as 
well  as  to  a  share  of  the  estate  of  the  said 
John  Norfleet,  her  son,  and  to  the  said  Sarah 
Jones's  proportion  of  his  lands.  That  the 
plaintiffs,  William  Henry  Gee,  and  Lavinia 
Norfleet  Gee,  are  entitled  to  a  distributive 
share  of  the  estate  of  the  said  John  Norfleet, 
their  half  brother ;  and  that  the  plaintiff, 
I^avinia  Norfleet  Gee,  is  entitled  to  the  said 
Sarah  Jones's  proportion  of  his  slaves.  All 
which  the  plaintiffs  pray  may  be  accordingly 
decreed. 

The  answer  admits  the  will  of  Cordall 
Norfleet ;  and  the  renunciation  of  it  by  the 
plaintiff  Mary  ;  but  not  until  the  year  1794, 
when  she  intermarried  with  the  complainant 
James  Gee  ;  insists,  that  she  was  in  conse- 
quence of  such  late  renunciation,  bound  by 
the  provisions  of  the  will ;  and  had  no  right 
to  dower,  or  a  distributive  share  in  the  real 
and  personal  estate  of  the  said  Cordall  Nor- 
fleet deceased.  Admits  the  death  of  John 
Norfleet;  but  says  his  widow  claims  dower 
and  a  distributive  share  in  his  lands  and 
personal  estate;  admits  the  will  of  Sarah 
Jones,  but  says  she  was  under  age  when  she 
died ;  and  states  that  the  defendants 
483  are  willing  *that  there  should  be  such 
a  division  of  the  subjects  in  contro- 
versy, among  the  parties,  as  they  may  be 
respectively  entitled  to. 

The  will  of  Cordall  Norfleet,  after  the 
devise  of  the  tract  of  land  to  Cordall  N. 
Bynum,  proceeds  as  follows  : 

•*I  give  to  my  son  John  Norfleet,  all  the 
residue  of  my  land  to  him  and  his  heirs 
forever.  Item,  I  give  to  my  beloved  wife 
Mary  Norfleet,  the  use  of  all  my  land  for  the 
benefit  of  my  children  Elizabeth  Norfleet, 
John  Norfleet  and  Sarah  Norfleet,  during 
her  life  or  widowhood,  or  until  my  son  John 
Norfleet,  shall  come  of  age,  at  which  time 
xny  said  wife  Mary  shall  have  the  use  only 
of  the  plantation  where  I  now  live,  contain- 
ing fourteen  hundred  acres :  I  do  also  give 
to  my  wife  Mary  Norfleet,  during  her  life  or 
widowhood,  all  the  residue  of  my  estate  that 
I  may  die  possessed  of,  to  make  use  of  for 
the  benefit  of  my  children  Elizabeth  Nor- 
fleet, John  Norfleet  and  Sarah  Norfleet,  to 
them  and  their  heirs  forever  ;  at  which  time, 
my  will  and  desire  is,  that  my  wife  Mary 
Norfleet,  my  friends  John  Wilkinson  and 
James  Wilkinson  shall  divide  my  estate  in 
such  manner  as  they  may  think  best,  between 
my  children  Elizabeth  Norfleet,  John  Nor- 
fleet and  Sarah  Norfleet,  to  them  and  their 
heirs  forever." 

The  infancy  of  Sarah  Jones,  at  the  time 
of  her  death,  was  proved. 

The  court  of  chancery  decided,  that  the 
plaintiff  Mary  was,  notwithstanding  her 
late  renunciation  of  the  will  of  her  first 
husband,  entitled  to  her  dower  and  distribu- 
tive share  in  his  real  and  personal  estate  : 
and  that  the  defendant  Elizabeth  Blunt, 
was  entitled  to  one  half,  and  the  plaintiffs 
William  Henry  Gee  and  Lavinia  Norfleet 
Gee,  to  one  fourth  each,  of  the  lands  belong- 
ing to  John  Norfleet. 

The  defendants  appealed  to  the  court  of 
appeals. 

Wickham  for  the  appellant.    Upon  common 


law  principles,  the  widow  was  not  entitled 

to  dower  in  the  lands,  or  to  her  thirds  in  the 

personal  estate,  as  she  had  a  provision 

484  *under  the  will.     Ambl.  466,  682.     The 
provisions  of  the  will  were  intended  to 

be  in  lieu  of  dower,  and  it  is  not  material 
that  she  took  nothing  after  marriage,  for 
a  jointure  may  be  during  widowhood. 
(Lyons,  Judge.  The  act  of  assembly  says  it 
shall  be  for  the  wife's  life  at  least.)  Wick- 
ham. The  provision  was  an  ample  one ; 
and  she  had  her  election  whether  she  would 
take  it,  or  not.  It  has  always  been  under- 
stood that  the  wife  loses  her  share  of  the 
personal  estate,  if  she  does  not  relinquish 
within  a  year  after  her  husband's  death. 
The  act  of  assembly  gave  the  husband  power 
to  devise ;  and  urless  she  thought  proper  to 
disappoint  the  will  by  renouncing  in  time, 
she  was  bound  by  the  conditions  of  it. 
Dandridge  v.  Dorrington,  in  this  court, 
(ante,  351).  But  the  decree  is  certainly 
erroneous  so  far  as  it  relates  to  the  lands  in 
North  Carolina,  which  are  neither  governed 
by  the  laws  of  Virginia,  nor  subject  to  the 
jurisdiction  of  the  court  of  chancery  here. 

Randolph,  contra.  The  wife  was  clearly 
entitled  to  dower  ;  for  it  is  a  right  which  she 
cannot  lose,  without  an  express  declaration 
to  that  effect.  The  act  of  assembly  does  not 
impugn  this  idea;  for  there  was  nothing 
given  by  the  will  after  the  second  marriage, 
and  of  course  there  was  no  election  to  make, 
which  at  once  destroys  the  argument  on  that 
head.  Besides,  election  is  never  required 
until  the  state  of  accounts  is  known.  1  Bro. 
Ch.  Rep.  186.  As  nothing  is  given  after 
marriage,  the  words  of  the  25th  section  of 
the  act  of  assembly  are  not  satisfied ;  and 
the  husband  could  not  leave  her  less  than  a 
third  of  the  personal  estate.  It  follows, 
therefore,  that  she  is  not  barred  of  her  rights 
either  in  the  real  or  the  personal  estate. 
Besides,  the  agreement  with  the  other 
executor  bound  the  legatees. 

Wickham,  in  reply.    The  whole  complex- 
ion of  the  act  of  assembly  requires  that  the 
renunciation  should  be  within  the  year,  and 
the  interest   which   she  took  under  the  will 
was  a  beneficial  one,  although  it  did  not 

485  continue  after  marriage.    *Therefore 
she  could  not  take  under  the  will,  and 

against  it  too  ;  but  was  necessarily  driven  to 
elect.  The  agreement  with  the  executor 
could  not  bind  the  estate ;  and  as  the  decree 
was  interlocutory,  it  was  subject  to  correc- 
tion before  the  final  decision  of  the  cause. 

Cur.  adv.  vult. 

TUCKER,  Judge.  Cordall  Norfleet,  first 
husband  of  Mary  Gee,  one  of  the  complain- 
ants, on  the  21st  of  March,  1788,  made  his 
will,  and  thereby  gave  to  Cordall  Norfleet 
Bynum,  694  acres  of  land  in  North  Carolina, 
and  a  negro  man  ;  about  which  there  seems 
to  be  no  question.  He  then  gives  to  his  son 
John  Norfleet,  all  the  residue  of  his  land,  to 
him  and  his  heirs  forever.  The  will  then 
proceeds  thus  :.*'Item,  I  give  to  my  beloved 
wife  Mary  Norfleet  (now  Mary  Gee)  the  use 
of  all  my  land,  for  the  benefit  of  my  children, 
Elizabeth  Norfleet,  (now  Elizabeth  Blunt, 
one  of  the  defendants)  John  Norfleet  (since 
deceased  of  full  age)  and  Sarah  Norfleet 
(afterwards  married  to  one  Jones,  whom  she 
survived,  and  died,  after  she  had  attained 
the  age  of  nineteen  or  twenty  years,  but 
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before  the  age  of  twentj-one,  having  made 
a  will  as  hereafter  mentioned)  during  her 
life,  or  widowhood,  or  until  my  son  John 
Norfleet  shall  come  of  age,  at  which  time, 
my  said  wife  Mary  shall  have  the  use  only  of 
the  plantation  where  I  now  live  :  I  do  also 
give  to  my  said  wife  Mary  Norfleet,  during 
her  life,  or  widowhood,  all  the  residue  of  my 
estate,  that  I  may  die  possessed  of,  for  the 
benefit  of  my  children,  Elizabeth  Norfleet, 
John  Norfleet  and  Sarah  Norfleet,  to  them 
and  their  heirs  forever,  at  which  time  my 
will  and  desire  is,  that  my  wife  Mary  Nor- 
fleet, my  friends,  John  Wilkinson  and  James 
Wilkinson,  shall  divide  my  estate  in  such 
manner  as  they  may  think  best,  between  my 
children  ;*'  and  appoi/jts  them  executors. 

Mary  Norfleet  and  John  Wilkinson  proved 

the  will  December  1788,    and    qualifled   as 

executors  thereto,  and  time  was  reserved  for 

the  other  executor  to  qualify ;  which  he  does 

not  appear  to  have  done. 

486  *The  bill  is  exhibited  by  James  Gee 
and  Mary  his  wife,  (formerly  the  wife 

of  the  testator  Norfleet,)  William  Henry  Gee, 
and  Lawrence  Norfleet  Gee,  their  children, 
infants  under  twenty-one  years,  and  charges 
that  Cordall  Norfleet,  the  testator,  died  seized 
and  possessed  of  a  considerable  real  and 
personal  estate ;  that  he  made  his  will  as 
above ;  that  the  widow  hath  renounced  all 
benefit  under  the  will,  and  received  dower 
in  the  Southampton  lands,  and  her  distribu- 
table part  of  the  personal  estate  ;  and  that 
all  the  children  therein  named  survived  him; 
that,  on  the  24th  of  July,  1798,  John  Norfleet, 
the  son,  died  of  full  age,  intestate,  leaving  a 
widow,  but  no  child  :  and  leaving  his  mother, 
one  of  the  complainants,  his  sister,  Elizabeth 
Blunt,  one  of  the  defendants,  and  his  sister, 
Sarah  Jones,  since  deceased,  of  the  whole 
blood,  and  the  complainants,  William  H. 
Gee,  and  Lavinia  N.  Gee,  his  brothers  and 
sisters  of  the  half  blood,  on  the  part  of  his 
mother,  then  living ;  and  seized  and  pos- 
sessed not  only  of  the  estate  devised  from 
his  father,  but  also  of  about  300  acres  of  land 
in  Southampton  county. 

That  on  the  21st  of  September,  1798,  Sarah 
Jones  (widow  of  Charles  B.  Jones,  and  one 
of  the  daughters  of  Cordell  Norfleet,  in  his 
will  mentioned,)  made  her  will,  and  in  the 
same  year  died,  having  attained  the  age  of 
nineteen  or  twenty,  only,  whereby  she  gave 
certain  legacies  to  the  mother  and  sisters  of 
her  deceased  husband,  Jones,  and  then  gives 
to  Sarah  Norfleet  Blunt,  daughter  of  William 
Blunt,  one  half  of  all  the  rest  of  her  negroes, 
(with  some  exception)  upon  certain  condi- 
tions, concerning  which  nothing  is  said  in 
the  bill,  and  then  gives  to  Lavinia  N. 
Gee  (her  half  sister)  all  the  residue  of  her 
negroes,  both  in  remainder  and  reversion, 
(except  those  her  brother  John  Norfleet  got 
by  his  wife,)  to  her  and  her  heirs  forever. 
She  then  gives  all  the  land  she  is  entitled  to, 
to  her  mother,  Mary  Gee,  the  complainant : 
and  constitutes  her  uncle,  John  Wilkinson, 
her  residuary  legatee,  and  her  executor,  to- 
gether with  her  father-in-law,  James  Gee, 
the  complainant ;  who  both  proved  the  will, 
and  took  upon  them  the  executorship. 

487  *The  bill  then  charges,  that  William 
Blunt,  and  Elizabeth  his  wife,  daugh- 
ter and  legatee  of  Cordall  Norfleet,  and  John 
Wilkinson,    the  executor    both    of   Cordall 


Norfleet  and  Sarah  Jones,  will  not  agree  to 
such  a  division  of  those  estates  respectively, 
as  the  complainants  are  advised  is  legal,  and 
therefore  prays  process  of  subpoena. 

William  Blunt,  and  Elizabeth  his  wife,  in 
their  flrst  answer,  admit  the  allegations  of 
the  bill  generally,  but  say,  that  the  com- 
plainant Mary  (widow  of  Cordall  Norfleet) 
did  not  renounce  all  benefit  under  the  will, 
till  about  the  year  1794,  (five  or  six  years 
after  her  husband's  death)  after  she  had 
been  several  years  in  full  possession  and 
enjoyment  of  the  property  devised  her  by 
her  former  husband ;  that  they  are  advised 
she  is  now  barred  of  her  dower  and  distribu- 
tive  share  of  the  personal  estate,  having 
elected  to  accept  the  provision  made  for  her 
by  the  will :  and  they  pray  that  she  may  be 
decreed  to  deliver  up  the  dower  lands  which 
she  holds,  and  account  for  the  profits  of 
them,  together  with  the  personal  ^estate 
which  she  received  as  her  distributive  share, 
and  the  dower  slaves  which  she  now  holds. 
That  they  are  willing  that  such  a  division 
should  be  made  of  the  estates  of  Cordall 
Norfleet,  John  Norfleet  and  Sarah  Jones,  as 
the  law  directs ;  that  they  have  reason  to 
believe  that  the  complainant  Mary  is  ac- 
countable for  a  considerable  proportion  of 
Cordall  Norfleet *s  estate,  which  she  used 
while  she  was  his  widow  ;  and  pray  an  ac- 
count. 

Afterwards,  by  way  of  an  amendment  to 
their  former  answer,  they  say  that  the  exec- 
utor of  Cordall  Norfleet  did,  upon  their 
intermarriage,  allot  to  them  about  eleven 
slaves ;  that  since  the  death  of  John  Nor- 
fleet, they  have  set  apart  seventeen  as  his 
property,  and  about  the  same  number  for 
Mrs.  Jones  ;  that  there  remain  others,  which 
are  held  by  the  complainants,  and  in  which 
the  complainant  Mary  claims  dower :  and 
they  submit  to  the  court,  whether  the  slaves 
last  mentioned  are  to  be  divided  by  order  of 
the  court,  or  whether,  under  the  will,  they 
are  to  be  disposed  of  by  John  Wilkinson,  the 
acting  executor,  among  the  children  of  the 
said  Cordall  Norfleet,  and  their  representa- 
tives. 

488  *The  answer  of  John  Wilkinson,  the 
executor,  admits,  generally,  the  alle- 
gations of  the  bill ;  but  states  that  the 
complainant  Mary,  before  her  marriage  with 
Gee,  conveyed  all  her  title  and  interest  in 
her  deceased  husband's  estate,  to  himself, 
(but  this  the  counsel  said  is  to  be  disre- 
garded,) but  avers  it  was  done  with  no  per- 
sonal views,  but  in  consideration  of  Gee*s 
embarrassed  situation.  He  admits,  that  John 
Norfleet  died,  at  the  time  mentioned  in  the 
bill,  intestate,  and  believes  his  widow,  (who 
is  under  twenty-one  years  of  age,)  is  dis- 
satisfied with  the  provision  assigned  her. 

(Quaere,  If  she  ought  not  to  have  been 
made  a  party  to  the  suit. ) 

Among  the  exhibits  are  a  bill,  answer  and 
decree  of  Southampton  court,  for  the  assign- 
ment of  dower  to  the  now  complainant 
Mary  ;  and  an  allotment  to  her,  of  her  share 
of  the  personal  estate  of  Cordall  Norfleet, 
November  19,  1794 :  But  no  report,  in  pur- 
suance thereof,  appears  to  have  been  made. 

Several  other  exhibits  are  filed,  which 
seem  not  to  affect  the  principles  upon  which 
the  case  is  to  be  decided. 
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The  chancellor  pronounced  the  following* 
decree,  in  substance : 

That  the  plaintiff  Mary,  by  failing:  to 
renounce  the  benefit  (if  it  were  a  benefit) 
under  the  will  of  her  husband,  was  not 
barred  of  her  dower  in  his  lands  ;  and  of  her 
share  in  his  goods ;  and  directed  an  allot- 
ment and  assignment  accordingly ;  and 
that  the  same  be  reported  to  the  court,  with 
any  matters  by  themselves  thought  perti- 
nent, or  by  the  parties  required.  And 
directed  that  the  complainant  Gee,  and  the 
defendant  John  Wilkinson,  render  an  ac- 
count of  their  administration  of  the  estate 
of  Sarah  Jones. 

And  afterwards,  on  reconsideration  of  the 
papers,  &c. ,  he  declares,  that  the  land  which 
Sarah  Jones,  who  died  an  infant,  derived 
from  her  father,  descended  exclusively  to 
her  sister  Elizabeth  Blunt.  That  Elizabeth 
Blunt,  and  her  half  brother  William  H.  Gee, 
and  half  sister  Lavinia  N.  Gee,  succeed  (exclu- 
sively of  the  mother  Mary  Gee,  the  com- 

489  plainant,)  *the  first  to  one  moiety,  and 
the    second    and    third  to  the  other 

moiety  of  the  land  which  descended  to  Sarah 
Jones  from  her  brother  John  Norfleet :  And 
that  of  the  lands  of  Sarah  Jones,  (and  there 
seems  to  be  none  of  this  description,  except 
what  are  comprehended  under  one  or  other 
of  the  former,  •  her  heirs  succeed  ^er  mother 
and  whole  blood  sister,  each  to  two  sixth 
parts,  and  her  half  blood  brother  and  sister 
each  to  one  sixth  part :  and  directed  parti- 
tion to  be  made  accordingly,  and  moreover 
required  a  list  of  the  slaves  to  which  Lravinia 
N.  Gee,  by  the  will  of  her  sister  Sarah  Jones, 
is  entitled. 

John  Norfleet,  at  the  time  of  his  death,  be- 
ing" of  the  full  age  of  twenty-one  years,  his 
lands  descended,  according  to  the  course  pre- 
scribed by  the  act  of  1785,  without  regard  to 
the  parent  from  whom  they  were  derived. 
The  plaintiffs  Mary  Gee  his  mother,  and  his 
half  brother  William  H.  Gee,  (and  his  half 
sister  Lavinia  Norfleet  Gee,  if  born,  which 
seems  doubtful,)  were  therefore  capable  of 
taking  a  part  thereof,  by  immediate  inherit- 
ance from  him.  That  part  which  descended 
to  Sarah  Jones  his  sister,  had  she  been  dead, 
at  the  time  of  his  decease,  would  have  been 
liable  to  the  same  course  of  inheritance :  the 
descent  to  Sarah  Jones,  could  not  interrupt 
that  course.  This  case  clearly  proves  that 
the  policy  of  the  law  was  not  to  prevent 
lands,  which  may  have  descended  on  the 
part  of  the  father  to  an  infant,  from  being 
inherited  according  to  the  general  course  of 
the  act  of  1785 ;  but  such  only,  as  descended 
immediately  from  the  father.  For  it  seems 
absurd  to  suppose  the  mother  might  inherit 
lands  which  descended  immediately  from  her 
son,  but  could  not  inherit  them  after  they 
had  vested  in  another  of  her  children.  The 
mother,  therefore,  ought  to  have  been  ad- 
mitted to  one  third  of  the  lands  which  de- 
scended from  John  Norfleet  to  Sarah  Jones ; 
her  daughter  Elizabeth  Blunt,  of  the  whole 
blood  to  Sarah  Jones,  should  have  one  third  ; 
and  W.  H.  Gee  and  L.  N.  Gee,  the  brother 
and  sister  of  the  half  blood,  should  have  had 
the  other  third  in  equal  portions  between 
them. 

490  *The  first  point  made  by   the  coun- 
sel for  the  appellants,  in  this  cause  is, 

that  the  plaintiff   Mary  Gee,  the  widow  of 


Cordall  Norfleet  the  testator,  is  not  entitled 
to  dower  in  the  lands  or  slaves  of  her  late 
husband,  or  to  a  distributive  share  of  his  per- 
sonal estate. 

I  shall  divide  the  consideration  of  this 
question,  into  two  points : 

1.  Whether  she  is  entitled  to  dower  in  the 
lands  and  slaves  ? 

2.  Whether  to  a  distributable  share  of  the 
personal  estate  ? 

First.  The  right  of  dower  being  a  right  to 
a  freehold  estate,  could  not  by  the  common 
law,  be  barred  by  a  jointure,  or  by  the  ac- 
ceptance of  any  other  collateral  satisfaction, 
or  recompense.  Vernon's  case,  4  Co.  1 ;  Co.. 
Litt.  36,  b. 

But,  by  statute  of  the  27  H.  8,  if  a  jointure 
be  made  according  to  the  purview  of  that 
statute,  it  is  a  bar  of  dower.    Ibid. 

A  devise  of  an  estate  to  a  wife,  cannot  be 
averred  to  be  in  satisfaction  of  dower,  or  of 
jointure,  unless  it  be  expressed  to  t>e  so  in 
the  will ;  for  there  can  be  no  averment  con- 
trary to  the  will ;  and,  consequently,  no'aver- 
ment  contrary  to  the  consideration  implied 
in  every  devise,  which  is  the  kindness  of  the 
testator.   Co.  Litt.  36,  b.;  3Bac.  Ab.  224.  225. 

So  where  one  devised  lands  to  his  wife  dur- 
ing her  widowhood,  and  she  married  again 
and  brought  dower,  and  this  devise  being 
pleaded  in  bar,  it  was  held  to  be  no  bar,  1. 
Because  a  will  imports  a  consideration  in 
itself,  and  cannot  be  averred  to  be  in  bar  of 
dower,  unless  it  be  so  expressed.  2.  Because 
dower  cannot  be  of  less  estate  than  for  life 
of  the  wife.  3.  Because  the  right  of  dower 
cannot  be  barred  by  collateral  recompense. 
Moore,  pi.  103,  cited  3  Bac.  Ab.  125 ;  \  Eq. 
Cas.  Ab.  218,  c.  n.  ;  2  Ek].  Cas.  Ab.  386. 

But  although  a  collateral  satisfaction  is 
not  pleadable  at  law,  in  bar  of  dower,  yet 
acceptance  of  a  term  of  years,  or  of  a  sum  of 
money,  or  of  any  other  kind  of  collateral 
satisfaction,  in  lieu  of  dower,  is  a  good  bar 
in  equity.  Harg.  Notes  on  Co.  Litt.  36,  b.  n. 
1,  who  cites  Lawrence  v.  Lawrence,  2  Vern, 

365. 
491  *And  though  a  devise  cannot,  at  law, 
be  averred  to  be  in  satisfaction  of 
dower,  if  the  will  be  silent,  yet  courts  of 
equity  have  been  induced,  by  special  circum- 
stances, to  consider  such  devises  as  a  satis- 
faction ;  and  it  has  therefore  been  decreed 
that  the  wife  should  make  her  election  to 
waive  Jier  dower,  and  accept  under  the  will ; 
or  to  waive  the  will,  and  take  her  dower.  As 
where  allowing  the  wife  to  take  a  double 
provision  would  be  quite  inconsistent  with 
the  dispositions  of  the  will.  Harg.  Co.  Litt. 
36,  b.  n.  6. 

But  even  in  a  court  of  equity,  it  has  been 
decided,  that  a  devise  of  lands  to  a  wife,  who 
was  entitled  to  dower,  is  no  bar  of  dower,  but 
a  voluntary  gift,  unless  it  is  said  to  be  in 
recompense,  or  in  satisfaction  of  her  dower. 
2  Eq.  Cas.  Ab.  389.  c.  18,  cites  Preced.  Chan. 
133,  anno.  1700 ;  Hitchin  v.  Hitchin. 

And  no  chattel  interest  can  bar  dower,  at 
law,  or  within  the  statute-;  yet  where  a  term 
of  years  was  settled  in  jointure  in  bar  of 
dower,  in  regard  the  wife  expressly  con- 
sented, to  accept  such  an  interest  for  her 
jointure,  the  court  would  not  admit  her  to 
have  both.  9  Mod.  152  ;  2  Eq.  Cas.  Ab.  388  ; 
Eastwood  V.  Vincke,  2  P.  Wms.  616. 
But  now,  by  the  act  of  1785,  ch.  65,  (L.   V. 
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194,  ch.  94),  if  any  estate  be  conveyed  by 
deed  or  will,  either  expressly,  or  by  aver- 
ment, for  the  jointure  of  the  wife,  in  lieu  of 
her  dower,  according*  to  the  purview  of  that 
statute,  such  conveyance  shall  bar  her  do wer. 
The  statute  requires,  that  the  estate  be  made 
to  take  effect  in  her  own  possession,  immedi- 
ately upon  the  death  of  her  husband,  and  to 
continue  for  her  own  life,  at  the  least,  deter- 
minable only  by  such  acts  as  would  forfeit 
her  dower  at  the  common  law. 

■ 

And  if  the  conveyance  be  made  before  the 
marriag^e,  and  during*  the  infancy  of  the  wife; 
or  after  the  marriage,  the  widow,  at  her  elec- 
tion, may  waive  such  jointure,  and  demand 
her  dower.  Ibid.  And  no  time  is  limited  for 
her  to  make  her  election,  in  respect  to  her 
right  of  dower  in  lands. 

And  such  right  of  dower  cannot  be  preju- 
diced by  any  devise  in  the  will    of  the 

492  husband,  1785,  ch.  61,  (I^.  V.  *1794,  ch. 
92,)  nor  by  any  alienation  or  convey- 
ance thefeof  by  him,  during  his  lifetime,  un- 
less she  shall  have  relinquished  her  dower, 
by  deed,  executed,  acknowledged  and  re- 
corded according  to  law.  1785,  ch.  65;  edi. 
1794,  ch.  94. 

Since  the  commencement  of  these  acts, 
the  right  of  dower  in  Virginia,  cannot  be 
barred,  or  prejudiced,  by  any  act  of  the  hus- 
band during  the  coverture,  to  which  the  wife 
shall  not  have  given  her  consent,  by  matter 
of  record  ;  nor  by  his  last  will,  without  her 
consent,  after  the  death  of  her  husband,  either 
expressly  j^iven,  or  by  necessary  implication. 
For  although  a  devise  or  legacy  to  her  should 
be  expressly  declared  to  be  in  lieu  and  satis- 
faction of  her  dower,  yet  she  cannot  be 
bound  thereby,  unless  she  chooses  it,  inas- 
much as  the  statute  expressly  reserves  to  her 
the  right  of  waiving,  or  accepting  it,  as  she 
pleases. 

A  waiver  may  be  either  express  or  implied. 
Express,  where  the  devisee  actually  refuses 
to  accept  the  thing  devised.  Implied,  where 
the  devisee  does  some  act,  from  whence  it 
may  be  inferred  that  she  does  not  accept  the 
benefit  intended  her  under  the  will.  Gosling 
V.  Warburton,  1  Cro.  128  ;  3  Bac.  Abr.  225. 

For  it  is  a  conclusion  in  equity,  that  wher- 
ever any  person,  having  a  claim  upon  a 
man*s  estate,  independent  of  him,  and  also  a 
claim  thereupon,  under  his  will,  which  claims 
are  repugnant  to  each  other,  pursues  the 
former,  the  latter  is  thereby  waived,  or  aban- 
doned ;  for  it  being  against  the  intention  of 
the  will,  that  the  devisee  should  have  both, 
equity  therefore  considers  such  devise  to  be 
upon 'an  implied  condition,  that  the  devisee 
shall  abandon  his  original  title,  or  shall 
waive  his  title  by  devise.    Pow.  Dev.  443. 

The  cases  of  Axtel  v.  Axtel,  2  Ch.  Cas.  24  ; 
Thomas  v.  Gyles,  2  Vern.  232  ;  Noys  v.  Mor- 
daunt.  Ibid.  581 ;  Heme  v.  Heme,  Ibid.  555 ; 
Streatfield  v.  Streatfield,  Cas.  T,  Talb.  176 ; 
Robinson  v.  Kingsley,  1  Ves.  238  ;  Heather 
V.  Rider,  1  Atk.  426  ;  Bough  ton  v.  Boughton, 
2  Ves.  12  ;  Arnold  v.  Kempstead,  Ambler, 
466 ;  Villareal  v.  Lord  Galway,  Ibid.  682 ; 
Jones  V.  Collier,  Ibid.  730  ;   Newman  v. 

493  *Newman,  1  Bro.  C.  C.  187;    Boynton 
V.  Boynton,  Ibid.     445,     and     several 

others,  have  all  been  decided,  professedly, 
upon  this  principle  ;  though  the  application 
of  it  to  some  of  the  cases  has  not  been  always 


as  satisfactory  to  my  mind  as  I  could  have 
wished. 

But  where  the  intention  of  the  testator  is 
not  manifest,  and  the  devise  or  le^cy  is  not 
repugnant  to  the  wife's  right  of  dower,  she 
has  been  decreed  to  take  both. 

As  in  the  case  of  Lawrence  v.  Lawrence,  2 
Vern.  365,  where  the  testator  devised  some  leg- 
acies out  of  his  personal  estate  to  his  wife,  and 
a  part  of  his  real  estate  to  her  during  her 
widowhood,  and  devised  the  residue  of  his  es- 
tate to  trustees  for  twenty-one  years,  for  pay- 
ment of  his  debts,  with  remainder  over  to  the 
plaintiff.  In  this  case,  although  the  lord 
chancellor  held,  that,  in  equity,  this  devise 
ought  to  be  taken,  as  intended  in  lieu  and 
satisfaction  of  dower,  and  that  such  inten- 
tion might  be  collected  from  the  will,  yet  his 
decree  was  afterwards  reversed  by  lord 
keeper  Wright,  and  that  reversal  was  af- 
firmed in  the  house  of  lords.  1  Eki.  Cas.  219, 
c.  2 ;  Harg.  Co.  Litt.  36,  b.  n.  1,  6.  And  the 
case  of  Forsig*ht  v.  Grant,  1  Ves.  jr.  298, 
seems  to  have  been  decided  upon  the  same 
principle. 

Therefore,  in  order  to  put  a  widow  to  the 
alternative  of  either  waiving  her  interest  un- 
der the  will  of  her  husband,  or  foreg^oing  her 
right  of  dower  in  his  lands,  it  must  be  clearly 
evinced,  that,  her  taking  both  interests,  will 
defeat  the  general  intent  of  the  devisor. 
Pow.  Dev.  466,  7. 

As,  in  the  case  of  Incledon  v.  Northcote,  3 
Atk.  430,  where  lord  chancellor  Hardwicke 
held  the  widow  was  entitled  to  her  dower,  as 
well  as  to  the  devises  and  legacies  contained 
in  the  will ;  for,  in  that  case,  as  he  said,  the 
widow*s  claim  did  not,  as  in  Noys  v.  Mor- 
daunt,  overturn  the  will,  in  toto,  but  was 
merely  a  temporary  interest,  and  the  estate 
would  afterwards  go  as  the  testator  intended 
it.  And,  in  the  case  of  Ayres  v.  Willis,  1 
Ves.  230,  his  lordship  decreed  upon  the  same 
principles,  in  favour  of  the  widow.  And  the 
same  principle  seems  to  have  been  rec- 
494  ognized  by  *lord  chancellor  King,  in 
Waller  v.  Fuller,  2  E>q.  Cas.  Ab.  301,  c. 
18 ;  and  by  lord  Macclesfield,  in  Lemon  v. 
Lemon,  although  the  lands  devised  to  the 
widow,  for  her  life,  were  of  more  value  than 
her  dower.  Ibid.  c.  13.  And,  in  French  v. 
Da  vies,  where  the  testator  devised  to  his  wife 
the  remainder  of  a  term,  and  other  personal 
legacies,  so  long  as  she  continued  a  widow, 
but,  on  her  marriage,  to  go  to  his  executors, 
and  fall  into  the  residuum  of  his  estate,  for 
the  purposes  in  the  will  mentioned;  and, 
upon  a  bill  brought  to  have  the  will  estab- 
lished, and  the  trusts  performed,  the  prin- 
cipal question  was,  whether  the  widow  should 
be  put  to  her  election,  to  take  the  benefits 
given  her  by  the  will,  or  her  dower  out  of  the 
testator's  real  estate,  the  master  of  the  rolls 
said,  '*  It  was  contended  for  the  plaintiffs, 
that  upon  the  face  of  the  will,  it  is  clear  the 
testator  not  only  could  not  mean  that  the 
widow  should  have  her  dower,  but  that  he  in- 
tended to  exclude  her.  The  latter  is  the  true 
ground  to  take  in  this  case  ;  it  is  not  enough 
to  contend,  that  he  did  not  intend  it ;  for  she 
does  not  want  his  intention  in  her  favoar  ; 
but  it  is  necessary  to  prove  he  intended  to 
exclude  her.  If  they  do  not  make  that  out, 
she  has  a  right  to  take  dower,  and  to  claim 
all  other  benefits  :**  And  he  refused  to  pnt 
her  to  her  election,  2  Ves.  jr.  576 ;  and,  in 
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Strahaa  v.  Sutton,  the  same  principle  is  laid 
down,  almost  in  the  same  words,  by  the  mas- 
ter of  the  rolls,  3  Ves.  jr.  250  :  And,  in  that 
case,  the  master  of  the  rolls  said,  it  is  clearly 
decided,  that  a  gift  of  an  estate  out  of  which 
the  widow  isdowable,  does  not  prevent  her 
from  taking  any  other  estate  the  testator  has 
thought  fit  to  give  her  ;  and  decreed  accord- 
ingly. And,  in  Pearson  v.  Pearson,  1  Bro. 
C.  C.  292,  lord  Loughborough  said,  that  the 
gift  of  an  annuity,  to  the  wife,  may  be  a  bar 
of  dower,  or  may  not,  according  to  the  lan- 
guage of  the  will :  it  had  been  held  to  be  a 
bar  in  a  case  where  the  other  devises  in  a 
will  could  not  take  effect :  in  the  principle 
case,  if  the  value  of  the  lands  should  not  be 
sufficient  to  satisfy  the  two  annuities  and 
the  dower,  it  would  prove  it  was  intended 
to  be  a  bar ;  otherwise,  there  was 
495  ^nothing  in  the  will  to  shew  such  in- 
tention, and  there  must  be  such  an  in- 
tent, to  make  it  bar  dower. 

From  this  last  case,  it  appears,  that  it  is  not 
necessary  that  the  testator  should  expressly 
declare  his  intention  that  the  devise  shall  be 
in  satisfaction  of  dower  ;  but,  that  it  is  suf- 
ficient, if  it  appears  by  circumstances.  And 
the  cases  of  Jones  v.  Collier,  Ambler,  732 ; 
Arnold  Vi  Kempstead,  Ibid.  466,  and  Villa- 
real  v.  LordGalway,  Ibid.  682,  have  been  de- 
cided upon  this  principle. 

And  the  acceptance  of  a  legacy  or  devise 
under  a  will,  in  satisfaction  of  dower,  may, 
as  well  as  a  waiver,  be  either  express,  or  im- 
plied ;  so  as  to  bar  the  right  of  election,  after. 

As  where  one  devised  the  third  part  of  all 
his  lands  to  his  wife,  in  recompense  of  her 
dower,  the  testator  being  seized  in  fee  of  cer- 
tain lands  in  socage,  and  of  other  lands  in 
tail,  held  in  capite ;  and  she  entered  into  the 
third  part  of  the  fee  simple  lands,  without 
bringing  her  writ  of  dower :  And  it  was  said, 
that  sh^,  by  entering  into  the  third  part, 
shewed  her  intention  to  have  it  by  the  devise  ; 
for,  otherwise,  she  could  not  enter  till  assign- 
ment by  the  heir  or  sheriff.  And  held,  she 
was  barred  of  her  dower  thereby.  Dyer,  220, 
cited  3  Bac.  Ab.  225. 

So,  where  the  husband-  devised  all  his 
real  and  personal  estate  in  trust,  for  his  wife 
for  life,  provided  she  should  not  marry,  and 
made  her  his  executrix  :  the  trustees  not  act- 
ing, she  took  possession  ;  after  receiving  the 
rents  and  profits  for  five  years,  she  was  not 
allowed  to  elect  a  sum,  under  a  marriage  set- 
tlement ;  the  estate  being  a  free  fund  from 
the  beginning;  and  no  suggestion  that  the 
real  or  personal  estate  was  in  such  a  situation 
as  to  render  it  doubtful,  what  the  result 
would  be.  Butrickev.  Broadhurst,  1  Ves.  jr. 
171,  336,  in  note. 

But  where  an  estate  has  been  incumbered, 
or  the  testator's  affairs  unsettled,  or  other 
circumstances  rendered  it  doubtful  what 
might  be  the  result  of  an  election,  courts  of 
equity  have  been  less  strict  in  their  construc- 
tion of  such  acts  and  circumstances,  as  may 
amount  to  implied  acceptance,  under 
496  *the  will,  so  as  to  ^eclude  the  party 
from  an  election  thereafter. 

Thus  where  the  testator,  by  his  will,  gave 
to  his  widow  a  legacy  and  an  annuity,  and 
made  his  son  his  residuary  legatee ;  the 
widow  received  the  legacy,  and  also  her  an- 
nuity for  three  years,  and  then  brought  a 
bill,  claiming  both  the  interests  under  the 


will,  and  her  dower;  and  it  was  objected, 
that  she  cannot  abide  by  the  will,  having 
made  her  election,  by  receiving  the  legacy 
and  annuity  for  so  long  a  period  ;  but  Buller, 
judge,  sitting  for  the  lord  chancellor,  said 
that  the  point  was,  whether  she  had  full 
knowledge  of  the  circumstances  of  the  tes- 
tator, and  of  her  own  rights.  If  she  had 
acted  with  full  knowledge,  she  should  not 
after  deny  it ;  and  he  decreed,  that  she  might 
elect,  and  an  account  of  the  legacy  and  an- 
nuity was  directed.  Wake  v.  Wake,  1  Ves.  jr. 
335. 

In  Gibbons  v.  Count,  lord  Loughborough 
says,  that  no  man  can  doubt,  that  the  high 
court  of  chancery  will  never  hold  parties  act- 
ing upon  their  rights  (doubts  arising  as  to 
those  rights)  to  be  bound,  unless  they  act 
with  full  knowledge  of  all  the  doubts  and 
difficulties  that  arise,  4  Ves.  jr.  849 ;  other- 
wise, if  full  knowledge,  &c.  And,  in  New- 
man V.  Newman,  where  the  master  of  the 
rolls  decreed  that  the  widow  must  elect  be- 
tween taking  under  her  husband's  will,  not 
duly  executed  to  pass  lands,  or  under  a  set- 
tlement before  marriage,  yet  he  postponed 
the  election,  until  an  account  should  be  taken 
of  the  personal  estate.    1  Bro.  Ch.  Cas.  187. 

In  Hinder  v.  Rose,  3  P.  Wms.  125,  n.  it  is 
said  that,  in  no  ca^e,  under  the  custom  of 
Lrondon,  should  a  child  be  obliged  to  make 
an  election,  till  after  an  account  taken.  So 
in  Whistler  v.  Webster,  2  Ves.  jr.  371. 

And,  in  Pusey  v.  Dest>ouvrie,  3  P.  Wms. 
316,  where  a  freeman  of  London  bequeathed 
;^10,000  to  his  daughter,  upon  condition 
that  she  should  release  her  orphanage  part, 
&c.  And  she,  being  then  about  twenty-four 
years  of  age,  did  release  accordingly,  and 
received  the  money.  And  although, 
497  *before  she  executed  the  release,  she 
was  told  she  had  it  in  her  election  to 
have  an  account  of  her  father's  personal 
estate,  and  to  claim  her  orphanage  part,  the 
lord  chancellor  seemed  to  think,  that  as  she 
did  not  know  what  her  orphanage  part  did 
amount  to,  she  was  not  bound  even  by  her 
release :  but  the  suit  was  compromised. 

In  Boynton  v.  Boynton,  the  master  of  the 
rolls  declared  that,  as  no  account  of  the  tes- 
tator's personal  estate,  and  of  his  debts,  &c. 
had  been  taken,  the  defendant,  lady  Boynton, 
was  not  obliged  to  make  any  election,  until 
the  account  should  be  taken,' and  it  should 
appear  out  of  what  real  estates  she  was  dow- 
able,  at  the  time  of  the  testator's  decease.  1 
Bro.  Ch.  Rep.  445.  In  this  case,  the  defend- 
ant was  executrix  to  her  husband,  and  had 
proved  the  will,  yet  it  did  not  bind  her.  And 
although  lord  Northington,  Ambl.  533,  held 
that  the  probat  of  the  will  by  an  executor, 
amounted  to  an  election,  and  acceptance  of 
the  benefits  under  the  will,  yet  the  house  of 
lords  held  otherwise.    5  Ves.  jr.  484. 

And  when  a  testator  has  given  to  his  wife 
that  provision  which  he  meant  to  be  a  satis- 
faction for  any  claim  she  might  have  against 
the  other  objects  of  his  bounty,  if  by  any 
accident  those  objects  were  unable  to  claim 
the  benefit  of  that  exclusion,  it  has  been  held 
that  no  other  person  can  set  it  up  against  the 
widow. 

And,  therefore,  where  a  testator  gave  to 
his  wife  real  and  personal  estate  in  bar  and 
satisfaction  of  dower,  or  thirds,  &c.,  and  gave 
the  residue  to  four  persons,  and  afterwards. 


6  CALL 


Virginia  Rkpofts,  Annotated. 


408-600 


by  codicil,  directed  thexn  to  dispose  thereof  in 
charities,  part  of  this  residue  being-  vested  in 
real  securities,  the  disposition  of  which  to 
charitable  uses  was  void  by  the  statutes  of 
mortmain,  the  master  of  the  rolls  held  the 
widow  was  not  barred  of  her  distributable 
share  of  this  surplus,  by  the  devises  in  the 
will,  Pickering  v.  I/ord  Stamford,  3  Ves.  jr., 
337,  338 :  and  this  after  the  widow  had  ac- 
cepted the  provision  for  her  in  the  will,  and 
after  thirty-five  years  had  elapsed  before  the 
question,  as  to  this  part  of  the  estate, 

498  was  stirred.    3  Ves.  *jr.  279,  582.    And 
this  decree  was  made  on  the  authority 

of  lord  chancellor  Cowper,  in  Sympson  v. 
Hutton,  2  Eq.  Cas.  Ab.  439,  c.  35  ;  but  more 
fully  stated  by  the  master  of  the  rolls,  from 
the  register's  book.  3  Ves.  jr.  335.  But  he 
seems  to  have  held  that  the  case  would  be 
different,  if  the  devise  of  the  real  estate 
should  descend  to  the  heir  ;  for  that  the  tes- 
tator's meaning  must  be  supposed  to  be  in 
favour  of  his  real  estate  at  all  events,  into 
whose  hands  soever  it  might  come.  Ibid. 
337. 

And,  in  none  of  these  cases  of  election, 
does  it  seem  to  have  been  held  material 
whether  the  estate  devised  was  of  equal  value, 
or  that  the  widow  should  have  a  certain,  and 
indefeasible  interest  therein;  or  that  the  thing 
given,  by  the  devise,  was  of  the  same  nature, 
Pow.  Dev.  449,  450  ;  Streatfield  v,  Streatfield, 
Cas.  T.  Talbot,  176 ;  Boynton  v.  Boynton,  1 
Bro.  C.  C.  445  ;  although  a  contrary  doctrine, 
as  to  this  last  point,  seems  to  have  been  held 
formerly,  Eastwood  v.  Vincke,  2  P.  Wms.  616. 

It  may  possibly  save  time,  if,  before  I  pro- 
ceed to  consider  the  application  of  these  prin- 
ciples and  authorities,  I  should  proceed. 

Secondly,  to  say  a  few  words  concerning- 
personal  estate. 

Although,  by  the  old  common  law  of  Eng- 
land, it  would  appear,  that  a  man  could  no 
more  deprive  his  wife  of  her  thirds  (or  pars 
rationabilis  bonorum)  of  his  personal  estate, 
by  his  will,  than  he  could  of  her  dower  in  the 
lands  whereof  he  died  seized  of  an  estate  of 
inheritance,  yet  that  law,  partly  by  impercep- 
tible degrees,  and  partly  by  difiPerent  statutes, 
is  now  totally  abolished  throughout  England ; 
and  a  man  may,  there,  dispose  of  his  personal 
estate  as  he  pleases,  by  his  will,  and  the 
claims  of  the  widow,  children  and  other  rela- 
tions, to  the  contrary,  are  totally  barred.  2 
Black.  Com.  493.  But  our  ancestors,  in  this 
country,  have  proceeded  differently,  and, 
from  the  year  1672,  to  the  present  time,  the 
husband  has  been  restrained  from  depriving 
his  wife,  by  his  will,  of  her  share  of  his  per- 
sonal estate,  without  her  own  consent,  express 
or  implied:  The  act  of  1672,  ch.  1,  Pur- 
vis* 

499  *The  act  of  1705,  ch.  7,  is  still  more 
explicit,  declaring  that  when  any  per- 
son dies  testate,  if  he  leaves  one  or  two  chil- 
dren and  no  more,  he  shall  not  have  power  to 
dispose  of  more  than  two  thirds  of  his  estate 
by  will,  to  any  other  person  or  persons  than 
his  wife,  and  one  part  thereof,  at  the  least, 
shall  be  given  to  her  ;  and  if  he  leaves  more 
than  two  children,  he  shall  not  leave  his  wife 
less  than  a  child's  part ;  and  if  no  children, 
she  shall  have,  at  least,  an  equal  moiety  of 
his  estate.  And  any  will,  wherein  a  lesser 
provision  may  be  made  for  the  wife,  shall,  as 
to  her,  upon  her  petition  to  the  court  where 


proved,  be  declared  null  and  void.  No  time 
is  limited  by  this  act,  or  the  former,  within 
which  the  application  must  be  made.  But, 
by  the  act  of  1727,  ch.  4,  her  renunciation 
must  be  made  within  nine  months  after  her 
husband's  death,  before  the  court  where  the 
will  may  be  proved  ;  or  by  deed  executed  in 
the  presence  of  two  or  more  credible  wit- 
nesses :  and,  if  it  be  not  made  within  that 
time,  the  act  declares,  that  she  shall  be  for- 
ever barred  to  claim  any  other  part  of  her 
husband's  estate,  than  shall  be  given  by  the 
will. 

Considering  the  acts  of  1672,  and  1705,  as 
merely  declaratory  of  the  common  law,  which 
our  ancestors  brought  with  them,  I  have 
always  inclined  to  consider  the  act  of  1727, 
as  an  act  of  limitations  only,  which  bars  the 
remedy  of  the  widow,  after  the  time  limited ; 
but  leaves  the  right  as  it  stood  before  the 
passage  of  that  act.  The  widow's  right  to 
dower  in  lands,  and  to  a  distributable  share 
of  her  husband's  estate,  being  not  merely  a 
right  derived  under  a  statute,  bat  a  moral 
right,  2  P.  Wms.  634,  637 ;  recog-nized  and 
enforced  by  the  common  law,  and  founded 
upon  the  solid  basis  of  reciprocal  justice, 
(the  husband,  by  the  marriage,  being*  invested 
with  the  whole  of  the  wife's  personal  prop- 
erty, of  which  the  law,  in  case  of  his  death, 
gives  her  back  but  a  part,)  she  is  surely  as 
much  entitled  to  the  benefit  of  an  equitable 
construction  of  this  act,  which  bars  her  right, 
as  a  common  creditor,  whose  debt,   though 

barred  by  the  act  of  limitations,  has 
500      been  held  to  be  protected  *ag'ainst  its 

operation.     As  where  there  is  no  exec- 
utor, against  whom,  the  creditor  could  bring 
suit,  2  Vern.  694,  5:  this  and  several  other 
cases  have  been  held  to  prevent  the  operation 
of  the  statute  of  limitations  in  the  case  of  a 
common  debt.    1  Eq.  Cas.  Ab.  303 ;  2  Eq.  Cas. 
Ab.  578,  9.    And  why  may  not  circumstances 
of  equal  weight  prevent    this  bar  of   the 
widow's  claims  ?    Suppose  a  contest  about  a 
will,  to  the  establishment  of  which  the  widow 
was  a  party  opposing  ;  or  suppose  the  contest 
to  be  which  of  two  wills  should  be  estab- 
lished, would  this  court  decide,  that  the  widow 
was  absolutely  barred,  if  she  did  not  renounce 
within  nine  months,  although  the  contest 
should  be  still  depending  ?    Are   there  no 
other  circumstances  which,  in   equity,  maj 
excuse  her  not    making  her    renunciation 
within  a  limited  time  ?    Suppose,  a  man  of 
large  personal  property  in  possession,  but 
indebted  to  an  uncertain  amount,  (which  is  a 
case  which  happens  every  day  in   Virginia,) 
should  leave  his  widow  some  inconsiderable 
legacy,  after  payment  of  his  debts,  in  lieu  of 
her  thirds:  Here,  the  widow  could   neither 
claim  the  leg^acy,  under  the  will,  nor  her  dis- 
tributable part  of  the  testator's  estate,  until 
his  debts  were  paid:  would  equity  deprive 
her  of  her  election,  before  the  accounts  were 
liquidated  ?    If  it  would,  equity  is  one  thing 
on  this  side  of  the  Atlantic',  and  another  in 
England,  as  may  appear  from  the  cases  of 
Wake  V.    Wake,  Newman   v.  Newman,  Hin- 
der V.  Rope,  Whistler  v.  Webster,  and  Pusey 
V.  Desbouvrie,  before  cited.    In  the  case  of 
Pusey  V.  Desbouvrie,  where  the  daughter  had 
executed  a  release  of  her  claim  to  the  orphan- 
age part  of  her  father's  personal  estate,  and 
it  was  insisted,  that,  if  she  were  even  igno- 
rant of  her  rights,  she  ought  nevertheless  to 
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be  bound  by  her  release,  for  ignorantU  juris 
non  excusat,  lord  Talbot  said,  **it  seemed 
hard  a  youtij^  woman  should  sufiPer  from  her 
ig^norance  of  law,  or  of  the  custom  of  the  city; 
or  that  the  other  side  should  take  advantage 
of  such  ignorance.  That  not  only  the  couh- 
sel  had  differed  in  opinion,  but  the  court 
themselves  had  varied  in  their  determina- 
tions, and  if  the  court  had  not  till  very 
501 '  lately,  agreed  in  what  shares  or  *pro- 
portions  the  customary  part  should  go, 
the  daughter  might  well  be  ignorant  of  her 
right,  and  ought  not  to  suffer,  or  give  others 
an  advantage,  by  such  her  ignorance.'*  The 
decree  in  this  cause,  if  erroneous,  proves  the 
uncertainty  in  which  this  question  has 
hitherto  remained:  and,  if  that  venerable 
and  enlightened  judge,  who  pronounced  this 
decree,  should  have  mistaken  the  law  in  this 
case,  can  it  be  surprising  that  the  widow  of 
Cordall  Norfleet,  should  be  so  far  ignorant  of 
it  as  not  to  know  how  to  act  with  safety  ? 
The  case  of  Dandridge  v.  Dorrington,  (ante, 
351,)  is  probably  the  first  decision,  which 
even  this  court  has  pronounced  upon  this 
important,  and,  perhaps,  heretofore  miscon- 
strued act. 

The  act  pi  1785,  c,  61,  (edi.  1794,  c.  92,  sect. 
25,)  extends  the  period  within  which  the  wife 
must  make  her  renunciation,  to  one  year, 
instead  of  nine  months  ;  and  declares,  that 
every  widow,  not  making  a  declaration  within 
that  time,  shall  have  no  more  of  her  husband's 
slaves  and  personal  estate  than  is  given  her 
by  will.  I  can  discover  nothing,  in  this  dif- 
ference of  phraseology,  from  that  of  1727,  c. 
4,  which  is  materially  variant  from  the  pur- 
view of  that  act. 

Having  traced  the  widow's  right,  to  her 
distributive  share  of  her  husband's  estate,  to 
the  common  law,  I  was  in  hopes,  that  I  should 
have  found  something  in  the  cases  arising 
under  that  law,  or  under  the  customs  of  York 
or  London,  which  might  have  aided  my  judg- 
ment upon  this  subject.  But  I  have  not  been 
able  to  collect  any  thing  from  that  source, 
more  than  I  have  already  noticed,  that  would 
seem  applicable  to  the  general  question  before 
us.  The  general  principles  and  authorities, 
already  cited,  therefore,  must  guide  me  in 
considering  the  question  of  the  widow'sright, 
both  to  the  real  and  personal  estate  ;  except 
so  far  as  the  positive  provisions  of  these  lat- 
ter acts,  may  deprive  the  widow  of  that 
equity,  in  respect  of  the  personal  estate, which 
has  not  yet  been  denied  to  her  by  statute,  in 
respect  to  her  right  of  dower  in  lands. 

Cordall  Norfleet,  by  his  will,  after  devising 
to  Cordall  N.  Bynum  694  acres  of  land 
502  in  North  Carolina,  and  all  the  residue  *of 
his  lands  to  his  son  John  Norfleet,  both 
in  fee  simple,  proceeds  thus :  I  give,  to  my 
beloved  wife  Mary  Norfleet,  the  use  of  all  my 
land,  for  the  benefit  of  my  children,  Eliza- 
beth Norfleet,  John  Norfleet,  and  Sarah  Nor- 
fleet, during  her  life,  or  widowhood,  or  until 
my  son  John  Norfleet  shall  come  of  age,  at 
which  time  my  said  wife  shall  have  the  use 
only  of  the  plantation,  whereon  I  now  live, 
containing  1400  acres.  I  do  also  give  to  my 
wife  Mary  Norfleet,  during  her  life  or  widow- 
hood, all  the  residue  of  my  estate  that  I  may 
die  possessed  of,  to  make  use  of  for  the  bene- 
fit of  my  children  Elizabeth  Norfleet,  John 
Norfleet  and  Sarah  Norfleet,  to  them  and 
their  heirs  forever :  At  which  time  my  will 


and  desire  is,  that  my  wife  Mary  Norfleet, 
my  friends  John  and  James  Wilkinson  shall 
divide  my  estate  in  such  manner,  as  they 
may  think  best,  between  my  children  Eliza- 
beth Norfleet,  John  Norfleet  and  Sarah  Nor- 
fleet, to  them  and  their  heirs  forever,  and 
appoints  his  wife  and  the  above  named  John 
and  James  Wilkinson  his  executors. 

1.  The  first  question,  that  arises  upon  the 
construction  of  this  will  is,  whether,  by  these 
words  of  the  will,  the  widow  Mary  Norfleet 
took  any  beneficial  interest,  whatever,  in  the 
lands,  or  personal  estate  ;  or  merely  a  naked 
trust,  for  the  benefit  of  the  testator's  chil- 
dren ?  And  it  seems  to  me  that  she  took  no 
beneficial  interest,  whatever,  under  the  will, 
but  a  naked  trust.  If  the  first  part  of  the 
devise,  which  relates  to  lands,  be  construed 
into  plain  English,  it  stands  thus  :  I  givea.ll 
my  lands  to  Cordall  Norfleet  Bynum,  and  to 
my  son  John  Norfleet,  in  fee  simple.  But 
until  my  son  John  Norfleet  comes  of  age,  I 
give  the  profits,  thereof,  to  my  wife  Mary 
Norfleet  for  the  benefit  of  all  my  children, 
provided  she  remains  a  widow  :  And  when- 
ever she  shall  marry,  or  my  son  John  Nor- 
fleet arrives  at  age,  she  shall  have  the  use 
only  of  the  plantation  whereon  I  now  live, 
upon  the  like  trust.  Pow.  Dev.  293;  Car- 
penter V.  Collins,  Ibid.  290. 

If  Mary  Norfleet  had  been  any  other  than 
the  widow  of  the  testator,  there  could  not 
possibly  exist  a  doubt,  that  this 
503  *would  be  the  true  ponstruction  of  this 
devise ;  for  the  words,  the  use  of  all 
my  land,  for  the  benefit  of  my  children,  are 
too  strong  to  admit  of  any  other  meaning 
whatsoever,  than  that  the  whole  of  the  prof- 
its should  be  applied  for  their  maintenance 
and  education  ;  and,  if  any  surplus,  that  it 
should  be  accounted  for.  And  this  construc- 
tion is  strengthened  beyond  a  doubt,  by  the 
subsequent  devise  of  all  the  rest  of  his  estate, 
to  his  wife  during  her  life,  or  widowhood,  to 
make  use  of  for  the  benefit  of  his  children 
Elizabeth  Norfleet,  John  Norfleet,  and  Sarah 
Norfleet,  to  them  and  their  heirs  forever  ; 
and,  after  the  determination  of  that  trust, 
that  the  subject  itself  be  divided  between  his 
said  children  Elizabeth  Norfleet,  John  Nor- 
fleet and  Sarah  Norfleet,  to  them  and  their 
heirs  forever.  Here,  the  testator  has  made 
a  double  disposition  ;  first  of  the  profits,  to 
his  children,  respectively,  and  their  heirs 
forever ;  and  then  of  the  subject  itself,  in  like 
manner.  The  word  benefit  is  a  word  of  much 
stronger  and  more  general  signification,  than 
the  words  maintenance,  education,  support, 
&c.,  which  frequently  occur  in  wills.  I  know 
there  are  cases,  where  a  devise  of  lands,  or 
the  profits  of  lands,  to  the  testator's  wife,  or 
executors,  for  these  purposes,  have  been  held 
to  carry  an  interest,  Pow.  Dev.  301 ;  but 
none  of  those  cases  come  up  to  the  present, 
where  the  whole  benefit  of  the  devise  is  to  go 
to  the  children,  and  their  heirs  forever,  ac- 
cording to  the  words  of  the  will  in  the  latter 
clause.  Can  it  be  contended  that  the  widow 
was  only  bound  to  furnish  them  a  mainte- 
nance, or  education,  where  the  testator's 
meaning  is  so  strongly  expressed,  that  they 
shall  have  the  whole  benefit  ?  The  devise, 
in  this  case,  in  fact,  amounts  only  to  appoint- 
ing the  widow  to  be  the  executrix  of  her 
children's  property.  And  as  the  testator  has 
given  the  whole  profits  of  the  real  estate. 
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until  his  son  should  come  of  age,  to  his  wife, 
for  the  benefit  of  his  children,  respectively, 
but  after  that  period,  has  limited  his  wife  to 
the  use  of  the  home  plantation  only,  without 
declaring'  any  other  use,  than  that  which  he 
had  first  declared,  viz  :  for  the  benefit 

504  of  his  children,  it  seems  to  *me  that 
she  is  to  be  considered  as  holding  that 

part,  after  the  son  should  come  of  age,  or 
she  should  marry,  to  the  use  first  declared. 
For  there  is  but  one  devise,  and  one  use 
declared,  viz :  for  the  benefit  of  his  children  ; 
the  latter  part  of  the  sentence  amounting 
only  to  a  diminution  of  the  quantum  of  the 
estate,  and  not  to  any  change,  or  alteration, 
of  the  use  first  declared.  I^et  it  be  supposed, 
that  she  had  continued  a  widow,  until  Joht) 
Norfleet  the  son  came  of  age,  the  use  of  all 
the  rest  of  the  testator's  lands,  except  the 
home  plantation,  would  have  ceased,  from 
that  moment ;  but  the  use  of  that  plantation 
would  have  remained,  and  also  the  use  of  all 
the  rest  of  his  estate,  during  her  life,  or 
widowhood  ;  but  yet  the  benefit  of  the  per- 
sonal estate,  by  the  express  words  of  the  will, 
and  that  of  the  home  plantation,  by  neces- 
sary intendment  and  construction,  would 
continue  to  be  for  the  children.  Brown  v. 
Casamajor,  4  Ves.  jr.  498.  In  which  it  was 
held,  that  a  devise  by  a  stranger  to  H.  S.  of 
;f  7000,  the  better  to  enable  him  to  provide 
for  his  younger  children,  made  the  devisee  a 
trustee  for  the  principal,  though  permitted  to 
receive  the  interest. 

If  it  be  contended,  that  the  use  of  the  home 
plantation  must  be  intended  to  have  been 
meant  for  her  own  benefit,  and  in  lieu  of  her 
dower,  I  answer,  that  there  is  not  a  word  in 
the  will  (except  the  words,  dear  wife)  that 
shew  the  testator  even  remembered  he  had  a 
wife  or  that  it  was,  at  all,  his  duty  to  provide 
for  her.  On  the  contrary,  it  is  manifest  he 
intended  she  should  have  no  part  of  his  per- 
sonal estate,  in  case  of  marrying,  nor  any 
beneficial  interest,  in  it,  in  case  she  did  not. 
For  she  was  to  take  it,  to  make  use  of  for  the 
benefit  of  her  children,  to  them  and  their 
heirs  forever.  Stronger  words  of  exclusion 
could  not  be  used,  as  to  the  wife's  participat- 
ing in  any  benefit.  There  is  no  rule  to 
which  I  yield  a  more  perfect  assent,  than 
that  a  judge  in  equity,  is  no  more  at 
liberty  to  raise  inferences,  than  a  court 
of  law.  5  Ves.  805.  And  no  rule  of 
law  is  better  known  than  this,  that  no  de- 
vise, by  implication,  shall  be  raised  in 

505  *favour  of  any  one,  (even  a  wife),  but 
by  necessary  and  unavoidable  con- 
struction, as  where  lands  are  devised  to  the 
testator's  heir  at  law,  after  the  death  of  his 
wife,  to  which  this  devise  does  not  bear  the 
most  remote  resemblance.  Cartwright  v. 
Vawdry,  5  Ves.  532.  And  I  should  hold  it 
an  abuse  of  the  power  of  a  court  of  equity  to 
construe  words  in  a  devise,  which,  in  the  case 
of  a  stranger,  would  create  a  naked  trust, 
without  any  benefit  whatsoever,  to  mean  a 
benefit  to  the  wife  of  a  testator,  merely  for 
the  purpose  of  putting  her  to  her  election  ; 
working  a  forfeiture  of  her  right  to  or  of 
dower  and  distribution. 

If  indeed  she  took  a  beneficial  interest  in 
the  lands,  (which  I  cannot  conceive),  I  admit 
that  the  word  only,  in  the  latter  part  of  the 
sentence,  would  enforce  us  to  declare  it  was 
intended  as  in  lieu  and  satisfaction  of  her 


dower.  But  under  the  constmction,  which 
I  conceive  it  to  be  proper  to  make.  I  consider 
the  word  only  as  merely  descriptive  of  that 
part  of  the  lands  which  should  still  remain 
in  the  occupation  of  the  widow,  for  the  bene- 
fit' of  the  testator's  children.  And  I  agree 
most  perfectly  with  the  lord  commissioner 
Ashurst,  1  Ves.  jr.  561,  that  no  case  of  elec- 
tion can  exist,  but  where  a  person  has  a 
decided  interest  l>efore,  and  something  is 
left  to  him  by  the  will.  Here,  nothing,  or 
which  is  the  same  thing,  no  beneficial 
interest  is  left  to  the  wife  by  this  will. 
Both  common  law  and  our  statutes  are 
expressly  in  her  favour ;  and  equity  surely 
will  not  take  up  arms  against  both.  I  hold, 
therefore,  that  she  is  well  entitled  to  dower 
in  all  her  husband's  lands,  whether  in  this 
state,  or  elsewhere,  for  any  thing  contained 
in  the  will  of  the  husband.  But  that  she 
must  account  for  the  profits  of  all  the  lands, 
as  far  as  the  same  have  come  to  her  bands, 
either  in  this  state,  or  elsewhere,  subject  to  a 
deduction  of  one  third  part,  for  her  right  of 
dower  therein,  until  she  gave  up  the  posses- 
sion thereof.  But,  inasmuch  as  a  consider- 
able part  of  the  testator's  lands  lie  in  North 
Carolina,  and  Cordall  Norfleet  Bynum,  one 
of  the  devisees,  is  not  a  party  to  this  Miit,   I 

conceive  that  no  account    should   be 
506      required  of  the  profits  of  *thoae  lands, 

unless  he  be  first  made  a  party  to  this 
suit,  and  that  he,  and  the  present  appellants 
shall  consent  to  a  decree  for  assigning  her 
dower  in  all  the  testator's  lands,  aa  welt  in 
North  Carolina,  aa  in  this  state ;  or,  unless 
the  present  defendants  will  agree  that  she 
shall  be  fully  endowed,  out  of  the  lands  in 
this  state,  as  if  the  whole  had  been   within 
the  state ;  or,  until  it  be  made  to  appear  that 
dower  hath  been  assigned  her  in  the  Carolina 
lands. 
2dly.  As  to  the  personal  estate. 
In  speaking  of  the  construction  of  the  will, 
as  to  real  estate,  I  have   had  occasion  to 
remark,  that  the  testator  manifestly  intended 
to  give  her  part  of  it,  in  case  she  should 
marry  again,  and  no  beneficial  interest  in  it, 
in  case  she  did  not.    If  he  had  said  in  express 
terms,  it  is  my  intent  and  meaning  that  my 
wife  shall  not  have  the  value  of  a  farthing  of 
my  personal  estate,  and  had  then  bequeathed 
the  whole    to    h4s    children,  or  any  other 
object  of  his  bounty,   he  could  not,   to  my 
apprehension,  more  clearly    have   deprived 
her  of  every  atom  of  it,  than  he  has  done, 
by  this  will,  for  any  beneficial  purpose,  to 
herself.    Wherever  any    person  gives  prop- 
erty, and  points  out  the  object,  the  property, 
and  the  way  it  shall  go,  it  creates  a  trust, 
unless  he  clearly  shews  that  his  desire  ex- 
pressed is  to  be  controlled  by    the   party ; 
and  that  he  shall  have  an  option   to  defeat 
it.    2  Ves.  jr.  335.    Here,  is  not  the  shadow 
of  control,  or  option,  left  to  the  wife  :    All 
that  is  given  her  is  expressly  declared  to  be 
for  the  benefit  of  the  testator's  children,  by 
name,  and  their  heirs  after  them.     There  is 
then  no  provision  for  the  wife ;  but  a  disheri- 
son in  disguise.    The  widow  might  have  been 
lulled  into  an  idea,   that  there  was  a  pro- 
vision, out  of   both  the  real  and  personal 
estate,  made  for  her.    She  may  have  acted, 
and  probably  did  act  under  this  delusion: 
She  let  the  year  of  renunciation   pass  over, 
probably   without  dreaming  that    she   was 
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left  forlorn,  without  house  Or  home,  or 
dower,  or  distributable  portion.  Is  her  case 
the  only  one,  to  which  equity  will  not  extend 
its  relief  ?  Is  the  law  of  renunciation  the 
only  rigrid  rule,   in  our    code,    which 

507  equity  cannot  soften  ?    *I  have  proved, 
I  think,  already,  that    there  may    be 

cases,  in  which  equity  mig'ht  with  equal 
propriety  interpose  to  soften  its  rig^ours,  as 
those  of  the  acts  of  limitation,  1  Fonbl.  Eq* 
B.  1,  c.  4,  sect.  27,  n.;  or  of  the  statute 
ag^ainst  frauds  and  perjuries.  Ibid.  B.  1,  c.  3, 
sect.  8,  and  n. ;  or  to  go  no  further,  the 
acts  for  securing  to  widows  their  dower  in 
lands :  All  which  have  been  taught  to  bend 
beneath  the  plastic  handsof  courts  of  equity. 
There  is  not  One  of  the  cases,  which  I  have 
before  cited,  where  ignorance  of  the  party's 
rights  was  held  a  au£Bcient  reason  for  not 
precluding  them  from  election,  that  appears 
so  strong,  to  my  mind,  as  this.  I  hold, 
therefore,  that  notwithstanding  the  lapse  of 
the  year,  the  widow  is  not  barred  of  her 
distributable  share  of  the  personal  estate. 
Nothing  was  given  her;  there  was  no 
legacy,  no  bequest,  no  provision,  for  her  to 
renounce ;  no  benefit  was  given  her,  or 
appears  to  have  been  intended  for  her,  by 
the  will.  She  accepted  nothing  but  a  naked 
trust  for  the  benefit  of  her  children — not  of 
herself ;  and  she  has  forfeited  nothing,  by 
not  renouncing  it,  within  the  time  mentioned 
in  the  act  of  assembly. 

lam  therefore  of  opinion  with  the  chan- 
cellor, "that  the  appellee,  Mary  Gee,  by 
failure  to  renounce  the  benefit  (if  it  were  a 
benefit)  bestowed  upon  her,  by  her  former 
husband  in  his  testament,  was  not  barred  of 
her  dower  in  his  lands,  nor  of  her  share  of 
his  goods,"  including  his  slaves  under  that 
denomination.  And  I  approve  of  the  direc- 
tion made,  in  pursuance  of  that  opinion, 
except  that  the  widow  must  account  for  the 
profits  of  the  personal,  as  well  as  of  the  real 
estate,  subject  to  a  deduction  of  her  own 
proportion,  (or  third  part  thereof,)  so  long  as 
the  same  remained  in  her  possession  ;  and  to 
a  similar  condition  (if  necessary)  on  the  part 
of  the  appellants;  that  they  submit'  the 
whole  subject  of  the  personal  estate,  wherever 
the  same  may  be,  within  or  without  the 
state,  and  including  the  man  slave  given 
to  Cordall  N.  Bynum,  to  the  disposal  of  the 
commissioners  directed  to  carry  that  direction 
into  efi^ect. 

508  *In  the  preceding  discussion,  I  have, 
necessarily,  spoken   to  all  the  points 

made  by  the  appellants*  counsel ;  and  to  the 
three  first  made  <by  the  counsel  for  the 
appellees.  Two  others  remain  to  be  noticed 
from  that  side,  viz  : 

4.  The  disposition  of  Sarah  Jones's  lands  ; 
and 

5.  That  Mary  Gee  is  entitled  to  a  share  of 
John  Norfleet*s  real  and  personal  estate. 
I  shall  notice  the  last  first. 

John  Norfleet,  having  attained  the  age  of 
twenty-one  years,  his  whole  estate,  whether 
descended  from  his  father,  or  purchased  by 
him,  or  his  guardian  for  him  ;  and  whether 
lands  or  personal  estate,  must  be  divided 
between  his  mother,  brother,  and  sisters, 
whether  of  the  whole  or  half  blood,  pursuant 
to  the  act  of  1792,  (cdi.  1794.  c.  93,  sect.  4, 
15).  The  bill  contradicts  itself,  stating, 
first,  that  John  Norfleet  died  leaving  a  sister 


called  I/avinia  Norfleet  Gee,  of  the  half 
blood :  but,  afterwards,  it  states,  that  she 
was  t>orn  after  his  decease.  If  this  be  the 
case,  the  estate  being  divided  into  seven 
parts,  the  mother  is  entitled  to  two :  the 
appellant  Elizabeth  Blunt,  and  her  deceased 
sister  Jones,  then  in  life,  and  of  the  whole 
blood  to  John  Norfleet,  each  two ;  and  the 
appellee  William  Henry  Gee,  the  brother  of 
the  half  blood,  to  one  part  only ;  and  I^avinia 
is  wholly  excluded. 

As  to  the  lands  of  John  Norfleet,  t^hich 
descended  to  Sarah  Jones,  upon  his  death,  it 
is  worthy  of  observation,  that  John  Norfleet, 
having  attained  his  age  of  twenty-one  years, 
his  paternal  lands,  as  well  as  his  purchased 
lands,  descended  as  just  mentioned,  to  his 
mother  and  sisters,  without  regard  to  the 
parent  from  whom  they  were  derived.  That 
part  which  did  descend  to  Sarah  Jones, 
might,  if  she  had  then  been  dead,  have  gone 
in  the  same  course,  as  the  other,  by  immediate 
inheritance  from  him.  Consequently,  his 
mother,  and  brother  and  sister  of  the  half 
blood,  (if  the  latter  were  then  bom,)  qjiight 
have  come  in  for  their  parts  of  it.  Now, 
the  descent  to  Sarah  Jones,  could  not,  I  con- 
ceive, alter,  or  interrupt,  that  course.  For  it 
would  seem  absurd,  as  before  remarked,  to 
suppose  the  mother  (and  fraternal  kindred 
of  the  half  blood,)  migRt  inherit  lands 
509  immediately  *from  the  son,  or  brother, 
but  that  she  could  not,  after  the  lands 
had  vested  in  another  of  her  own  children. 
And  the  case  is  the  same  as  to  the  brother 
and  sister.  The  mother,  therefore,  ought  to 
have  one  third  of  the  lands  which  descended 
from  John  Norfleet  to  his  sister  Sarah  Jones ; 
her  daughter  Elizabeth  Blunt,  being  of  the 
whole  blood  to  her  sister  Sarah  Jones,  one 
other  third  ;  and  the  remaining  third  de- 
scends to  William  Henry  Gee,  and  I/avinia 
Norfleet  Gee,  the  brother  and  sister  of  the 
half  blood,  in  equal  portions.  And,  upon 
these  principles,  I  think  the  latter  part  of 
the  decree  should  be  amended. 

Although  nothing  of  the  kind  has  been 
suggested  from  the  bar,  either  on  this,  or  any 
other  occasion,  that  I  known  of,  where  the 
husband  and  wife  have  come  into  a  court  of 
equity  to  obtain  something  in  right  of  the 
wife,  and  which  the  husband  could  not 
obtain  without  joining  her  in  the  suit,  yet  I 
beg  leave  to  submit  to  the  court,  the  pro- 
priety of  adopting,  not  only  on  this,  but  on 
all  future  occasions  of  the  like  nature,  that 
most  just  rule  of  the  courts  of  equity  in 
England,  that  the  husband,  if  there  be  no 
previous  settlement,  is  bound,  in  conscience, 
to  make  a  settlement  upon  his  wife  at  least 
adequate  to  the  fortune  he  may  recover,  in 
her  right,  through  the  aid  of  the  court  ;  and 
therefore  the  court  of  chancery  shall  not 
part  with  the  property  to  him,  unless  he  do 
make  a  proper  settlement  upon  her ;  or 
unless  she  come  into  that  court,  and  give 
her  consent  voluntarily,  that  he  shall  receive 
it.  And  I  beg  leave  to  refer  to  1  Fonbl.  Ekj. 
94,  note  k.  ;  Ibid.  p.  99  ;  Ibid.  316,  note  y. ;  2- 
Fonbl.  Eq.  231.  note  c.  3;  Ves.  jr.  98.  469  ;  4 
Ves.  jr.  737,  744 ;  2  Ves.  jr.  98, 469  ;  4  Ves.  jr. 
607,  680 ;  3  Ves.  jr.  166,  where  the  husband 
being  a  bankrupt,  his  assignees,  suing  for 
the  property  of  the  wife,  were  compelled  to 
make  a  settlement,  of  part,  upon  her.  And 
even  where  there  was  a  settlement  upon  the 
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wife,  of  her  own  bank  stock,  after  marriage ; 
and  the  husband  soon  after  became  a  bank- 
rupt, this  stock  was  decreed  to  his  assignees, 
subject  to  a  provision  for  his  wife.  Pringle 
V.  Hodgson,  3  Ves.  jr.  617  ;  5  Ves.  jr.  517. 

510  *[In  judge  Tucker's  note  book,  there 
is  a  marginal  note,  which  states,  that 

the  foregoing  opinion  was  delivered,  by  him, 
in  conference  with  judges  Lyons,  Carring- 
ton,  and  Fleming  :  judge  Roane  not  sitting 
in  the  cause. 

There  is  also  another  marginal  note,  which 
states  that,  judge  Tucker  having  delivered 
his  opinion  in  conference  as  above,  from 
which  the  majority  of  the  judges  dissented, 
as  to  the  personal  estate,  he  declined  (merely 
to  save  time)  delivering  the  said  opinion  in 
court. 

Another  note  is  added  at  the  foot  of  the 
opinion,  as  follows:  **After  a  conference, 
and  several  conversations,  between  myself 
and  the  other  judges,  except  judge  Roane, 
who  did  not  sit  in  the  cause,  judges  Lyons, 
Carrington,  and  Fleming,  concurred  in  the 
following  decree,  (see  below,)  that  the 
appellee,  by  not  renouncing  the  provision 
made  for  her  by  the  will  of  her  former  hus- 
band Cordall  Norfleet,  and  all  benefit  which 
she  mi^ht  claim  by  the  same.  Within  one 
year  from  the  time  of  his  death,  is  barred, 
by  law,  from  claiming,  or  having  more,  or 
the  use  of  more  of  his  slaves  and  personal 
estate,  than  is  given  her  by  his  will,  but 
that  she  is  not  thereby  barred  from  her 
dower  in  his  lands.  That  she  was,  by  the 
said  will,  entitled  to  the  rents  and  profits  of 
all  the  estate,  real  and  personal,  (except  the 
land  and  slave  devised  to  Cordall  Norfleet 
Bynum,)  for  the  maintenance  and  education 
of  the  children  of  the  said  Cordall  Norfleet, 
and  for  her  own  support,  until  his  son  John 
Norfleet  attained  his  age  of  twenty-one 
years ;  or  she  should  again  marry,  which- 
soever should  first  happen,  without  account ; 
and  that  the  appellee  James  Gee,  is  entitled 
to  an  allowance  for  board  and  expenses,  for 
such  of  the  children  of  the  said  Cordall  Nor- 
fleet, as  have  lived  with  him,  from  the  time 
of  his  marriage  with  the  widow,  to  be  charged 
to  them  respectively;  and  decreed  an  account, 
subsequent  to  the  marriage,  &c.,  and  of 
administration  also,  on  account  of  the  admin- 
tration  of  Sarah  Jones's  estate,  (dissentiente 
TUCKER). 

''They  concurred  with  me   in  opinion,   as 

to     the     partition     and    division   of    John 

Norfleet's  estate,  real  and  personal,  as 

511  *well  that  which  he  derived    from  his 
father,  as  that  which  was  otherwise 

acquired. 

**They  likewise  concurred  with  me  in 
opinion,  as  to  the  partition  of  that  part  of 
his  lands,  which  descended  to  his  sister 
Sarah  Jones,  and  decreed  accordingly." 

He  adds  in  a  marginal  note,  ''N.  B.  Noel 
V.  Garnett,  (4  Call,  92,)  was  decided  in  like 
manner,  October  1786  ;"  and  refers  to  3  Bro. 
C.  Rep.  349. 

Although  the  opinion  of  judge  Tucker, 
was  not  delivered  in  open  court,  yet  the 
reporter  has  published  it  at  large ;  because 
it  contains  almost  all  the  doctrines  upon 
subjects  of  that  kind  ;  and  he  thought  it 
would  be  agreeable  to  the  profession,  to  see 
on  what  points  judge  Tucker  diflFered  from 
the  majority  of  the  judges.] 


L/YONS,  President,  delivered  the  opinion 
of  the  majority  of  the  judges  (that  is  to  say, 
of  himself,  judge  Carrington  and  judge 
Fleming),  that  the  decree  of  the  court  of 
chancery  should  be  reversed,  and  the  follow- 
ing decree  made : 

The  court  is  of  opinion  that  the  appellee 
Mary,  by  her  not  having  renounced  the 
provision  made  for  her  by  the  will  of  her 
former  husband  Cordall  Norfleet,  and  all 
benefit  which  she  might  claim  by  the  same 
will,  within  one  year  from  the  time  of  the 
death  of  the  said  Cordall,  is  barred,  by  law, 
from  claiming,  or  having,  more,  or  tlie  use 
of  more  of  her  said  husband's  slaves  and 
personal  estate  than  is  given  her  by  bis  will ; 
but  that  she  is  not  thereby  barred  from  her 
dower  in  the  lands  whereof  her  said  husband 
was  seized  during  the  coverture,  according 
to  the  act  relating' to  dower.  That  she  was 
by  the  said  will  entitled  to  the  rents  and 
profits  of  all  the  estate  real  and  personal  of 
the  said  Cordall  Norfleet  (except  the  land  and 
slave  devised  to  Cordall  N.  Bynum),  for  the 
maintenance  and  education  of  the  children  of 
the  said  Cordall  Norfleet,  and  for  her  own 
support  during  her  widowhood  only  :  And 
that  the  appellee  James  Gee  is  entitled  to  an 
allowance  for  board  and  expenses  of  the 
children  of  the  said  Cordall  Norfleet, 
512  during  *the  time  they  lived  with  him 
after  his  marriage  with  the  appellee 
Mary,  to  be  charged  to  them  respectively. 
That  the  appellees.  Gee  and  wife,  should 
make  up  an'  account  of  her  administration 
on  the  estate  of  the  said  Cordall  Norfleet. 
and  of  the  slaves  and  personal  estate  received 
by  them  as  her  dower  and  distributive  share 
of  the  said  Cordall's  estate,  under  the  decree 
of  Southampton  county  court  in  the  proceed- 
ings mentioned,  and  of  the  profits  of  both, 
since  so  received  by  them :  And  that  the 
appellees  James  Gee  and  John  Wilkinson 
should  make  up  an  account  of  their  adminis- 
tration on  the  estate  of  Sarah  Jones  before 
such  person  or  persons  as  the  high  court  of 
chancery  shall  appoint  for  that  purpose,  to 
make  reports  in  order  to  a  final  decree  as  to 
the  distributive  shares  of  the  said  slaves, 
personal  estate,  and  profits  according  to 
law.  That  dower  or  partition  of  the  lands 
lying  in  the  state  of  North  Carolina  ought 
not  to  be  decreed,  as  they  are  not  subject  to 
the  jurisdiction  of  the  high  court  of  chancery 
of  this  state. '^  And  the  court  is  further  of 
opinion,  that  John  Norfleet,  the  son  and 
devisee  of  the  said  Cordall  Norfleet,  having 
attained  the  age  of  twenty-one  years,  and 
died  intestate,  his  whole  estate,  as  well 
real  as  personal,  within  this  commonwealth, 
whether  derived  from  his  father,  or  other- 
wise acquired,  descended  to  his  next  of  kin 
in  the  following  proportions,  that  is  to  say, 
to  his  mother,  the  appellee  Mary  Gee,  two 
seventh  parts,  to  his  sisters  of  the  whole 
blood,  the  appellant  Elizabeth  Blunt,  and 
Sarah  Jones,  deceased,  two  seventh  parts, 
each  ;  and  to  his  brother  of  the  half  blood, 
the  appellee  William  Henry  Gee,  one  seventh 
part :  it  being  suggested  in  the  bill,  and  not 
contradicted  by  testimony,  that  the  appellee 
L/avinia  Norfleet  Gee  was  not  l>orn  at  the 
time  of  the  death  of  the  said  John  Norfleet, 
she  is  not  entitled  to  any  part  or  share  of  his 

•So  far,  a  majority  concurred,  but  jud^e  Tucker 
dissented. 
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estate ;  but  as  she  was  born  before  the 
death  of  her  sister  Sarah  Jones,  she  is  entitled 
to  a  share  of  the  lands  of  the  said  Sarah 
513  Jones,  which  descended  *to  her  as  afore- 
said, by  the  death  of  her  brother  the 
said  John  Norfleet,  the  said  Sarah,  at  the 
time  of  her  death,  being^  under  the  age  of 
twenty-one  years,  and  by  law  incapable  of 
making  a  will  of  lands,  within  this  common- 
wealth ;  which,  therefore,  descended  to  her 
next  of  kin  in  the  following  proportions, 
that  is  to  say,  one  third  part  to  her  mother, 
the  said  Mary  Gee,  one  third  part  to  her 
sister  of  the  whole  blood,  the  said  Elizabeth 
Blunt  ;  and  one  sixth  part  to  her  brother  of 
the  half  blood,  William  Henry  Gee  ;  and  one 
other  sixth  part  to  her  sister  of  the  half 
blood,  the  said  Lavinia  Norfleet  Gee :  And 
that  partition  as  well  of  the  estate  real  and 
personal  of  the  said  John  Norfleet,  as  of  the 
lands  of  the  said  Sarah  Jones,  which  de- 
scended to  her  as  aforesaid,  be  made  accord- 
ingly, by  commissioners  to  be  appointed  by 
the  said  court  of  chancery  for  that  purpose, 
and  that  they  make  report  of  their  proceed- 
ings accordingly  to  the  said  court  of  chancery. 
Therefore,  it  is  decreed  and  ordered,  that  so 
much  of  the  decree  of  the  said  court  of 
chancery  as  is  contrary  hereto  be  reversed, 
and  that  the  appellees  pay  to  the  appellants 
their  costs  by  them  about  their  appeal  in 
this  behalf  expended,  and  that  the  residue 
of  the  said  decree  be  affirmed.  Which  is 
ordered  to  be  certified  to  the  superior  court 
of  chancery,  &c. 
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*Richardson  v.  Baker. 


[October,  1806.] 
Specific    Perfonnance— Statute  of    Frauds— Qiuere.— 

Whether  if  there  be  a  bond  srlven  for  the  purchase 
money;  but  no  sifiminfir  of  the  contract  by  the 
vendor,  nor  any  other  act  of  part  execution;  the 
statute  of  frauds  is  a  defence. to  a  bill  broufirht  by 
the  vendee  for  a  specific  performance  of  the 
contract. 
Sane— Laches.*— Lenffth  of  time  is  a  bar  to  a  bill 
brouffht  for  a  specific  execution  of  a  contract,  if 
there  be  no  part  performance. 

Baker,  in  November  1794,  filed  a  bill  in 
chancery  in  the  county  court,  against 
Richardson,  stating  that  Richardson  sold  the 
equitable  title  to  a  tract  of  land  to  the  plain- 
tiff in  July  1788,  for  ;f  84,  and  was  to  procure 
a  conveyance  of  the  land  to  him  from  Gary. 
That  a  survey  of  the  land  was  had,  at  the 
instance  of  both  parties ;  and,  thereupon, 
the  plaintiff  gave  his  bond  for  the  purchase 
money,  on  the  31st  of  July,  1788  ;  and  offered 
to  pay  down  the  price,  if  the  defendant 
would  give  a  receipt  for  it ;  which  he  refused 

^Specific  Performance— La<rtae4.— To  the  point  that 
unreasonable  and  injarlous  delay  on  the  part  of  the 
plaintiff  in  fillnsr  his  bill  for  specific  performance, 
will  preclude  a  decree  in  his  behalf,  see  the  prin- 
cipal case  cited  in  Kelly  v.  Jones.  6  Call  205;  Ford  v. 
Euker,  86  Va.  79,  9  S.  £.  Bep.  500;  Clay  v.  Deskins,  36 
W.  Va.  365,  15  S.  £.  Rep.  87.  See  monofirraphlc  note 
on  "Laches'*  appended  to  Peers  v.  Barnett,  12  Gratt. 
410,  and  monofirraphic  note  on  "Specific  Perform- 
ance" appended  to  Hanna  v.  Wilson,  8  Oratt  243. 

3tatute  of  Frauds— Value  of  English  Precedents.— In 
Arg-enbrig-ht  v.  Campbell,  8  Hen.  &  M.  159,  Judgb 
TucKKR  said  that,  in  the  principal  case,  the  counsel 
on  both  sides,  in  addressing  themselves  to  the  court, 
said  that  they  presumed  the  court  would  consider 
the  English  decisions  on  the  statute  of  frauds  (29 
Car.  II,  c.  3)  as  authorities,  in  any  case,  founded 
upon  the  Virgrlnia  statute.  But  he  said  that  he  was 
not  prepared  to  gto  so  far,  and  would  only  adopt  the 
Eufflish  precedents  where  they  convinced  him; 
never  admittinsr  them  to  control  his  own  Judfirment. 
See  monofirraphic  noU  on  "Frauds,  Statute  of*' 
appended  to  Beale  v.  Dig-fires.  6  Gratt.  582. 


to  do  ;  sent  back  the  defendant's  bond  on  the 
next  day  ;  and  afterwards  obtained  a  deed  to 
the  defendant  himself  from  Gary,  for  the 
land ;  which  the  bill  prayed  he  might  be 
compelled  to  convey  to  the  plaintiff. 

The  answer  admits  the  bargain,  but  states 
that  the  plaintifif  on  the  next  day  took  back 
the  bond  under  pretence  of  consulting  coun- 
sel, and  never  returned  it ;  and  therefore  the 
defendant  has  considered  the  contract  as 
vacated,  as  no  application  has  t)een  made  to 
him  concerning  it  for  so  long  a  time. 

A  witness  states,  that  he  heard  the  plain- 
tiff say,  about  the  year  1789,  that  the  defend- 
ant had  used  him  illy  at>out  the  land,  and 
he  would  have  nothing  more  to  do  with  it. 
And  other  witnesses  mention,  that  the  plain- 
titf  frequently  solicited  a  conveyance,  offer- 
ing, at  the  same  time,  to  pay  the  money. 

In  June  1797,  the  defendant,  by  consent  of 
the  plaintifif,  pleaded  the  statute  of  frauds  : 
and  the  plaintiff  replied  to  it. 

The  county  court  decreed  a  conveyance, 

and  the  defendant  appealed  to  the  high  court 

of  chancery,  where  the  decree  was  afi&rmed  ; 

and  thereupon,  Richardson   appealed  to  the 

court  of  appeals.. 

515  *Wickham,  for  the  appellant.    The 
plea  is  an  absolute  bar  to  the  plaintifif's 

demand.  For  the  statute  of  frauds  in  Eng- 
land, and  our  act  of  assembly,  are  exactly 
the  same  ;  and  therefore,  the  English  adju-* 
dications  upon  the  subject  will  be  strictly 
applicable  to  the  case :  And  the  amount  of 
tliem  is,  that  the  plea  is  to  be  taken  as  a  com- 
plete bar,  and  that  the  depositions  are  to 
avail  nothing.  If  indeed  there  had  been  a 
part  performance,  the  statute  would  not  have 
applied ;  but  there  was  none ;  for  the  bond  is 
not  for  the  title,  but  it  is  a  bond  for  the  pur- 
chase money  only.  The  survey  is  unimpor- 
tant, and  does  not  alter  the  case ;  for  both 
parties  must  sign  the  contract,  or  there  must 
be  an  occupation  and  improvement  of  the 
land.  1  Wms.  770.  But  here  nothing  of  that 
kind  was  done;  for  Richardson  signed  noth- 
ing, nor  was  there  any  occupation,  or  im- 
provement of  the  land  by  Baker,  without 
which  the  mere  survey  was  of  no  eflFect.  2 
Suppl.  Vin.  Ab.  270,  280;  2Bro.  Ch.  Cas.  559. 
The  admissions  of  the  answer  will  not  help 
the  appellee.  That  point  I  admit  is  still  un- 
settled in  England,  1  Fonbl.  Eq.  168 ;  Mitf . 
Plead.  210 ;  2  Bro.  Ch.  Cas.  563 ;  but,  upon 
principle,  it  is  clearly  for  us ;  because  the 
contrary  doctrine  would  repeal  the  statute, 
and  let  loose  all  the  dangers  which  it  was 
made  to  prevent.  1  Bro.  Ch.  Cas.  567.  The 
accept  ah  ce  of  the  bond  was  not  material,  as 
it  does  not  satisfy  the  words  of  the  statute ; 
for  it  is  not  signed  by  the  vendor,  and  the 
act  of  assembly  requires  that  the  agreement 
should  be  signed  by  the  party  to  be  bound 
thereby.  The  contract  set  forth  in  the  bill 
differs  from  that  stated  in  the  answer  and 
depositions  ;  and  therefore  neither  of  them 
can  be  decreed  :  Not  the  first,  because  it  is 
not  proved  :  Not  the  second,  because  it  is  not 
sued  upon. 

Randolph,  contra.  The  statute  was  only 
made  to  prevent  frauds  and  perjuries ;  and 
where  that  end  is  attained,  the  statute  is  sat- 
isfied. The  decisions  upon  the  statute  are  to 
be  considered  as  fixed  rules  of  property,  1  Ves. 
jr.  333  ;  and,  according  to  them,  part 

516  performance  is  enough ;  which,  *from 
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the  nature  of  thiags,  must  be  proved 
by  parol  testimony.  ,  If  the  contract  be  signed 
by  one  of  the  parties,  it  is  suflBcient.  2  Ch. 
Cas.  164 ;  Finch,  39  ;  3  Bro.  Ch.  Cas.  318.  The 
conduct  of  Richardson  was  fraudulent ;  and 
it  has  been  frequently  held,  that  fraud  shall 
not  be  protected  by  the  statute.  3  Ves.  jr.  39, 
724.  It  is  admitted  that  part  performance  is 
enough  ;  and  here  was  such  a  performance, 
for  Baker  gave  his  bond  for  the  money ; 
which  the  vendor  accepted  ;  and  therefore  is 
bound  in  conscience  to  convey  the  land, 
which  was  to  be  the  consideration  for  it. 
The  admissions  in  the  answer  amount  to  a 
waiver  of  the  statute ;  and  take  the  case  out 
of  its  operation,  as  the  danger  of  perjury  is 
removed.  The  contract  never  was  rescinded ; 
for  as  to  what  the  witness  says  of  the  decla- 
rations of  Baker  at  a  subsequent  period,  they 
were  not  made  in  the  presence  of  Richardson, 
and  therefore  could  have  no  effect ;  and  sev- 
eral other  witnesses  shew  that  Baker  fre- 
quently offered  payment  of  the  purchase 
money,  and  demanded  a  fulfilment  of  the 
agreement  by  Richardson.  So  that  in  fact 
the  contract  aever  has  been  abandoned ;  but 
has  always  been  insisted  on ;  and  it  has  been 
the  perverseness  of  the  vendor,  which  pre- 
vented the  complete  performance  of  it. 

Wickham,  in  reply.  The  obligor  sustained 
no  injury  from  the  bond ;  and  therefore  can 
derive  no  benefit  from  it ;  for  the  doctrine  of 
part  performance  proceeds  upon  the  ground 
of  loss  to  him,  who  has  performed.  But,  at 
any  rate,  Baker  has  given  the  strongest  indi- 
cations of  abandonment,  for  several  years 
before  he  attempted  to  set  up  the  agreement. 

Cur.  adv.  vult. 

LYONS,  President,  delivered  the  resolu- 
tion of  the  court,  that  it  was  unnecessary  to 
decide  the  point  upon  the  statute  of  frauds, 
as  the  judges  were  all  clearly  of  opinion  that 
the  length  of  time  was  a  sufficient  defence, 
and  precluded  the  appellee  from  all  claim  to 
relief.  That  both  decrees  were  therefore  to 
be  reversed,  and  the  bill  dismissed  with  costs. 


517       *Mutual  Assurance  Company  v. 

Mahon. 

[November,  1806.] 

Mutual   Assurance  Company— Insurable  Property.*— 

tieasehold  tenements    are  not  insurable  by  the 
Mutual  Assurance  company. 

Mahon  filed  a  bill  in  the  superior  court  of 
chancery  stating.  That  he  leased  an  unim- 
proved lot  of  land  in  Norfolk,  of  Marsden,  at 
;^30  per  annum,  for  ten  years ;  and  was  to  be 
at  liberty  to  remove  the  houses  he  might 
errect  on  it.  That  this  kind  of  lease  is  usual 
in  Norfolk;  and  that  the  plaintiff  had  built 
a  dwelling  house  and  kitchen  on  the  prem- 
ises, which  he  had  insured  in  the  defendants' 
office;  but  the  same  were  afterwards  acci- 
dentally burnt ;  that  the  defendants  refused 
to  pay  the  sum  insured ;  and  therefore  the 
bill  prayed  a  decree  for  payment,  and  general 
relief. 

The  answer  admitted  that  the  houses  were 
insured  ;  but  deny  notice  of  the  lease ;  and 
insist  that  no  other  than  fee  simple  tenements 
are  insurable  in  their  office. 

The  lease  was  proved  by  two  witnesses ; 
and  recorded  in  due  time. 


*Tlie  principal  case  is  cited  in  Infframs  t.  Mutual 
Vssurance  Society.  1  Rob.  660,  and  note. 


The  court  of  chancery  decreed  payment  of 
the  sum  insured,  with  interest;  and  the  de- 
fendants appealed  to  the  court  of  appeals. 

Wickham,  for  the  appellants.  It  is  uni- 
formly true  that  a  concealment  of  facts,  or 
suppression  of  circumstances,  avoids  the  con- 
tract; and  it  makes  no  difference  whether 
the  concealment,  or  suppression,  arose  from 
inadvertence  or  design.  1  Marsh.  Ins.  347. 
A  mere  wager  insurance  would  not  have  been 
good  at  common  law,  2  Marsh.  Ins.  684 :  and 
it  is  clear  that  the  insured  must  have  the  un- 
qualified property  in  goods.  But  this  is 
plainly  a  wager  policy ;  for  the  lease  may  be 
worth  nothing,  and  consequently  the  right  to 
remove  the  house  will  make  no  difference, 
especially  att  the  expense  attending  the  re- 
moval, would  often  exceed  the  value  of  the 
house.  2  Marsh.  Ins.  706.  It  is  necessary,  for 
the  safety  of  the  company,  that  the  insured 
should  be  the  owner ;  for,  otherwise,  it 

518  would  be  for    his  interest    *that  the 
house  should  be  burnt,  and  the  insurers 

would  consequently  be  more  liable  to  losses 
from  various  causes. 

Call  and  Hay,  contra.  The  insurance,  in 
this  case,  is  not  repugnant  to  the  principles 
of  the  institution  ;  for  the  act  of  incorpora- 
tion says,  **  that  the  citizens  may  insure  their 
buildings,  &c.,"  without  distinguishing  be- 
tween freehold  and  leasehold  estates ;  and  a 
contrary  construction  would  defeat  the  object 
of  the  law,  which  was  that  all  proprietors 
of  houses  should  partake  of  the  benefits  of 
it.  The  company  could  receive  members 
upon  what  terms  they  pleased;  and  one  of 
their  regulations  was  that  leasehold  interest 
might  be  insured.  The  tenant  was  the  real 
owner,  as  he  had  every  right  in  the  lease 
which  an  owner  can  have  ;  and  it  was  the 
building  only,  and  not  the  land  which  was 
insured :  so  that  the  society  had  the  security 
which  they  asked,  and  therefore  ought  to  be 
bound  by  their  contract ;  for  the  only  object 
of  quantity  in  the  estate,  would  be  to  afford 
security ;  and,  if  they  had  such  as  was  satis- 
factory, there  could  be  no  necessity  for  a 
freehold.  Besides,  the  valuation  might  have 
been  less  on*  account  of  the  lease,  and  conse- 
quently the  risk  diminished.  It  was  not  a 
wagering  policy;  because  the  tenant,  as 
before  observed,  had  a  real  interest,  and  the 
materials,  after  the  loss,  belonged  to  the  com- 
pany. There  was  no  misrepresentation ;  for 
the  lease  was  recorded,  and  the  society  did 
not  profess  to  insure  none  but  freehold 
houses. 

Randolph,  in  reply.  The  insured  had  but 
a  leasehold  interest,  ^nd  the  policy  is  for  the 
full  value  in  fee.  It  is  not  proved  that  the 
society  were  in  the  habit  of  granting  insur- 
ances on  leasehold  estates  ;  and  the  materials 
would  be  no  indemnity  for  the  risk.  Not 
only  the  houses,  but  the  land  on  which  they 
stand  too,  were  to  be  pledged  ;  and  therefore 
without  a  fee  in  the  owner,  the  security  was 
defeated.  The  appellee  did  not  disclose  the 
interest,  and  the  record  was  not  notice  :  but, 
without  notice,  the  policy  was  void,  as  both 
parties  ought  to  be   acquainted  with 

519  the  situation  of  things  at  *the  time  of 
the  contract.    Burns.    Ins.    70.     The 

appellee  was  only  entitled  to  a  return  of 
premium  and  quotas;  but  at  most  to  a  pro 
rata  compensation. 
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LYONS,  President,  delivered  the  resolu- 
tion of  the  court,  as  follows : 

"The  court  is  of  opinion,  that,  in  barfifains 
and  contracts  of  every  kind,  a  full,  fair  and 
correct  representation  of  all  material  facts, 
matters  and  circumstances  respecting  the 
article  or  thing  about  which  parties  are 
bargaining,  and  all  the  qualities  of,  and 
concerning  it,  ought  to  be  clearly  stated  and 
fully  understood  ;  good  conscience  dictating, 
and  good  faith  requiring,  that  no  material 
truth  should  be  suppressed,  or  falsehood 
suggested  :  which  principles  are  the  govern- 
ing rules  of  decision  in  courts  of  equity, 
where  contracts  founded  on  fraud  or  accident, 
or  induced  by  misrepresentation  or  conceal- 
ment, even  by  mistake,  without  the  design 
of  either  party,  are  declared  to  be  null  and 
rendered  void,  as  contrary  to  good  faith  and 
true  conscience. 

"That  Xhe  appellee  having  only  a  tempo- 
rary estate  and  interest  for  a  term  of  years 
in  the  land  whereon  the  house  insured  by 
him  stood,  as  stated  in  the  proceedings  of 
this  cause,  and  not  having  disclosed  his  true 
title  and  real  interest  in  the  said  land,  fully 
and  fairly  in  the  declaration  he  made  of  it  to 
the  appellants  at  the  time  they  insured  the 
said  house,  as  he  ought  to  have  done,  his 
case  comes  within  the  above  rule  respecting 
concealment  or  misrepresentation ;  and 
whether  done  by  design,  or  mistake,  renders 
his  contract  with  the  insurers  null  and  void ; 
especially,  as,  by  the  constitution,  rules  and 
regulations  of  the  society,  formed  by  the 
insurers  in  this  case,  the  assurance  was 
mutual,  and  the  insured  bound  to  pay  a  share, 
according  to  the  sum  insured,  of  all  losses 
sustained  by  any  of  the  insurers  and  partners 
in  the  insurance  company  ;  and  the  property 
of  each  person  so  insured  being  bound  for 
such  payment,  ought  to  be  as  permanent  as 
the  property  of  the  others  to  answer  such 
losses  ;  or,  if  not  so  permanent,  should, 
520  at  least,  be  *known  to  the  company  be- 
fore insurance  thereof  made ;  and  that, 
therefore,  the  appellee,  under  all  the  circum- 
stances of  this  case,  is  not  entitled  to  recover 
the  money  claimed  by  him  in  his  bill  filed  in 
this  cause,  for  the  value  of  the  house  insured 
by  him,  which  was  burnt  down  :  but,  as  no 
fraud  appears  to  have  been  contemplated  by 
him,  and  the  insurance  might  have  been 
made  and  done  through  the  mistake  or  mis- 
apprehension of  both  parties,  this  couvt  is  of 
opinion  that  all  money  paid  or  advanced  by 
the  appellee  to  the  appellants,  or  their  agents 
for  premiums  and  quotas  on  account  of  his 
insuring  the  said  house,  should  be  repaid  to 
him  with  Interest,  and  that  the  parties  ought 
to  bear  their  own  costs  in  the  said  court  of 
chancery:  Therefore  it  is  decreed  and  ordered 
that  the  decree  aforesaid  be  reversed  and 
annulled,  and  that  the  appellee  pay  to  the 
appellants  their  costs  by  them  expended  in  the 
prosecution  of  their  appeal  aforesaid  here. 

"And  it  is  ordered  that  this  cause  be 
remanded  to  the  said  court  of  chancery,  for 
an  account  to  be  taken  and  a  decree  to  be 
entered  according  to  the  opinion  and  princi- 
ples of  this  decree/^ 

Taylor  &ai.  v.  Stewart's  Ex'ors. 

[November.  1806.1 

AdmlnUtrstion    Bond— Suit     upon.*— A    Judgment 

^AdmlnUtrstion    Bond— Suit  upon.— The  principal 


asrainst  the  executor  Is  necessary,  before  a  suit 
can  be  brought  upon  his  administration  bond. 
une— Same- AMlffnment    of    Breaches.— What  is  a 
sufficient  assignment  of  breaches  in  such  a  suit? 

This  is  a  supersedeas  to  a  judgment  of  the 
district  court  of  Fredericksburg,  reversing  a 
judgment  obtained  in  the  county  court  of 
Caroline,  by  the  appellants  against  the  tes- 
tator of  the  appellees. 

The    action    in     the    county    court    was 

brought  in    the     name    of    James    Taylor 

&  al.,  surviving  justices  of  Caroline, 

521  *against    James   Garnett,     H.    Stew- 
art, (the  testator  of  the  appellees,)  and 

others,  in  debt  on  a  t>ond  for  James  Garnett's 
faithful  administration  of  the  estate  of 
James  Garnett,  deceased. 

At  the  foot  of  the  declaration,  breaches 
are  assigned  for  the  non-payment  of  two 
several  sums  of  money  to  Henry  Gatewood, 
in  right  of  his  wife,  pursuant  to  a  decree  of 
the  county  court  of  Caroline,  and  a  sum  of 
money  to  James  Garnett,  son  of  Larkin  Gar- 
nett, according  to  the  said  decree. 

The  suit  abated  by  the  sheriff's  return,  as 
to  all  the  defendants,  except  H.  Stewart,  and 
he  pleaded  that  he  had  performed  the  condi- 
tions of  the  bond,  and  concluded  to  the 
country. 

Issue  t>eing  joined,  and  a  jury  sworn,  the 
defendant  moved  the  court  to  instruct  the 
jury,  that  unless  the  plaintiffs  proved  that 
they  had  sued  the  executor,  and  ascertained 
by  a  judgment  or  decree,  their  debt,  and 
also  that  a  devastavit  had  been  committed, 
they  should  find  for  the  defendant ;  but  the 
court  were  of  opinion  that  it  was  not  neces- 
sary to  shew  a  devastavit,  although  it  was 
necessary  to  prove  a  judgment  or  decree 
against  the  executor,  and  instructed  the  jury 
accordingly.  The  defendants  excepted  to 
the  opinion  of  the  court ;  and  the  jury  found 
the  defendants  guilty  in  the  non-payment  of 
a  sum  of  money  to  Gatewood  and  wife,  and 
not  guilty  as  to  the  other  breach  assigned. 

Judgment  was  entered  for  the  plaintiffs  in 
conformity  to  the  verdict :  And  the  defend- 
ant appealed  to  the  district  court,  where  the 
judgment  was  reversed  with  costs.  And  to 
the  latter  judgment,  the  supersedeas  was 
obtained. 

Randolph,  for  the  appellants.  The  first 
judgment  is  evidence  of  assets ;  and  the 
return  of  nulla  l>ona  is  proof  of  a  devastavit. 
Pettifer's  case,  5  Co.  32.  The  case  of  Brax- 
ton, e^or  of  Claibom  v.  Winslow,  Ac.  sur- 
viving Justices  of  Spotsylvania,  1  Wash.  31, 
does  not  make  a  second  suit  absolutely 
necessary ;  and  the  only  purpose  of  a 

522  previous  *suit,  is  to  fix  the  debt :  for 
the  executors  and  securities  being  both 

before  the  court  in  a  suit  upon  the  bond, 
they  have  ample  opportunity  of  shewing  the 
administration  of  the  assets,  which  is  the 
real  enquiry  in  the  second  suit :  and  a  prior 
one,  as  to  that  point,  against  the  executor 
himself,  would  be  useless.  The  breaches  are 
sufficiently  assigned ;  for  they  are  for  non- 
case  is  cited  in  Taliaferro  v.  Thornton.  6  Call  23,  to 
the  point  that,  it  is  necessary,  in  the  case  of  a  cred- 
itor, to  brinff  a  previous  sultafirainst  the  executor  in 
order  to  establish  the  demand,  before  a  suit  can  be 
broug-hton  the  administration  bond.  See  Call  v. 
Ruffln,  1  Call  888,  and  note:  Cabell  v.  Hard  wick,  1 
Call  845,  and  note. 

See  monographic  note  on  "Executors  and  Adminis- 
trators" appended  to  Rosser  v.  Depriest,  6  GratL  6 
for  changes  made  by  statute. 


1035 


6  CALL 


Virginia  Rbports,  Annotatbd. 


623-625 


payment  of  legacies  adjudg^ed  to  the  plain- 
tiffs ;  and  the  plea  of  conditions  performed, 
put  the  whole  matter  in  issue. 

Wickham,  contra.  The  breaches  are  not 
well  assigned :  for  the  condition  of  the  bond 
is  not  set  forth  in  the  declaration  ;  and  the 
assignment  neither  avers  assets,  nor  the 
names  of  the  parties  to  whom  the  legacies 
were  decreed.  The  plaintiffs  ought  to  have 
brought  separate  suits,  and  not  a  joint  one  ; 
because  the  damages  in  a  joint  action  would 
necessarily  be  joint ;  and  it  would  be  impos- 
sible to  apportion  them  among  plaintiffs 
claiming  unequal  sums.  The  issue  is  imma- 
terial ;  for  although  Stewart  might  have 
performed  the  conditions  of  the  bond  him- 
self»  it  did  not  follow  that  the  executor  had 
not  broken  them.  Baird  v.  Mattox,  1  Call, 
257 ;  Kerr  v.  Dixon,  2  Call,  379.  The  decree 
was  against  the  executor,  who  was  guilty  of 
no  fault  in  suffering  a  rightful  judgment  to 
go  against  him  ;  and  therefore  the  plaintiffs 
ought  to  have  proceeded  to  ascertain  the 
devastavit  by  an  execution,  and  other  proper 
means.  Braxton,  ex'or  of  Claiborn  v.  Win- 
slow,  &c.  surviving  Justices  of  Spotsylvania, 
1  Wash.  31  ;  Call  v.  Ruffin,  1  Call,  333. 

Randolph,  in  reply.  The  assignment 
states  the  claim  of  each  plaintiff ;  which  is  all 
that  was  necessary,  as  it  apprized  the  de- 
fendants of  the  points  in  controversy.  The 
issue  is  well  enough  joined  ;  for.  if  the  exec- 
utor had  broken  the  condition,  the  defend- 
ants had  not  performed.  At  most,  however, 
it  is  but  a  mere  misjoinder,  and  aided  by  the 
statute  of  jeofails.  The  case  of  Braxton, 
ex'or  of  Claiborn  v.  Winslow,  Ac.  surviving 
Justices  of  Spotsylvania,  merely  decided, 
that  a  previous  suit,  in  order  to  fix  the 
523  debt,  was  necessary ;  *and  that  the 
executor  and  sureties  should  be  joined 
in  the  suit  upon  the  bond :  both  which  have 
been  done  in  the  present  case.  Call  v. 
Ruffin,  only  requires  that  a  devastavit  should 
be  proved  ;  and'  waste  has  been  shewn  in 
the  cause  now  before  the  court. 

Cur.  adv.  vult. 

TUCKER,  Judge.  This  was  an  action 
brought  in  April  1795,  upon  an  executor's 
bond,  dated  in  1776,  nominally  against  the 
executor  and  his  securities,  upon  the  sugges- 
tion of  a  devastavit :  But  the  suit  abated  as 
to  the  executor  and  two  of  the  securities  by 
the  return,  that  those  defendants  were  not 
inhabitants  of  Caroline  county.  The  breach 
assigned,  in  the  body  of  the  declaration,  is 
the  non-payment  of  the  penalty  of  the  bond. 
The  defendant  Stewart  pleaded  that  he  had 
performed  the  conditions  of  the  bond.  The 
breaches  of  the  condition,  assigned  at  the 
foot,  or  on  the  back  of  the  declaration,  were, 
that  James  Garnett,  the  executor,  had  not 
paid  to  Henry  Gatewood,  in  right  of  his  wife 
Delphia,  the  sums  of  ;^56,  and  £2S,  with 
interest,  from  the  15th  of  May,  1794  ;  and  to 
James  Garnett,  son  of  Larkin  Garnett,  de- 
ceased, ;f  147,  with  like  interest,  pursuant  to 
a  decree  of  the  county  court  of  Caroline, 
made  at  May  court  1794. 

Upon  the  trial  of  the  cause,  the  defendant 
moved  the  court  to  instruct  the  jury,  •*that 
unless  the  plaintiffs  proved  that  they  had 
ffrst  sued  the  executor,  and  ascertained,  by  a 
judgment  or  decree,  his  debt,  as  well  as  that 
the  executor  had  committed  a  devastavit, 
they  should  find  for  the  defendant.     But  the 


court  were  of  opinion,  that  it  was  not  neces- 
sary for  the  plaintiffs  to  prove  a  devastavit ; 
though  it  was  necessary  to  shew  a  judgment 
or  decree  against  the  executor ;  and  directed 
the  jury  accordingly."  Whereupon  the  de- 
fendant tendered  his  bill  of  exceptions,  which 
was  allowed  ;  and  the  plaintiff  had  a  verdict 
and  judgment.  Upon  an  appeal  to  the  dis- 
trict court,  the  judgment  was  reversed,  with- 
out any  direction,  as  to  a  new  trial,  or 
repleader. 
The  present  plaintiffs,  who  were  also  plain- 
tiffs in  the  county  court,  contend,  1. 

524  That  the  district  court  erred  in  ♦opin- 
ion upon  the  instruction  given  by  the 

county  court.    2.  That  that  judgment  was 
correct  in  every  other  respect. 

As  to  the  first  point :  The  counsel  for  the 
plaintiffs  expressed  a  hope  that  the  court 
would  revise  the  opinion  of  the  special  court 
of  appeals  in  the  case  of  Braxton,  ex'or  of 
Claiborn  v.  Winslow,  &c.  surviving  Justices 
of  Spotsylvania,  1  Wash.  33 ;  and  also  the 
obiter  opinions  delivered  in  respect  to  that 
case,  by  the  judges  of  this  court,  in  the  case 
of  Call  V.  Ruffin,  1  Call,  333.  I  have  done 
so ;  and  have  also  been  favoured  with  the 
perusal  of  a  manuscript  report  of  the  former 
case,  [4  Call,  308,]  by  which  I  find  the  con- 
current opinion  of  all  the  judges  to  be,  that 
it  is  not  enough  to  shew  a  judgment  or  de- 
cree against  an  executor  as  such,  in  order  to 
entitle  the  party  recovering  such  judgment, 
or  decree,  to  maintain  a  suit  upon  the  exec- 
utor's bond ;  but  that  he  must  also  shew, 
that  he  has  pursued  the  estate  of  the  testatoi, 
by  suing  out  an  execution  ;  and  that  either 
no  estate,  or  not  sufficient  has  been  found  to 
satisfy  that  judgment.  Of  the  accuracy  of 
this  report,  I  can  entertain  no  doubt ;  and  of 
the  soundness  of  the  opinion  so  delivered,  I 
have  also  the  most  complete  conviction. 
Could  I  have  supposed  it  otherwise,  the  case 
of  Erving  and  others  v.  Peters,  3  Term  Rep. 
685,  and  that  of  Rock  v.  Leighton,  there 
reported  in  page  688,  from  a  manuscript  of 
lord  chief  justice  Holt,  must  have  convinced 
me  that  I  was  mistaken. 

But  what  is  the  opinion  and  instruction  of 
the  justices  of  Caroline  county  court  ?  Di- 
rectly the  reverse,  as  to  this  point.  They 
tell  the  jury  that,  if  the  plaintiff  shews  yon 
a  judgment,  or  decree,  for  his  debt,  it  is  not 
necessary  that  he  should  prove  a  devastavit. 
Now  what  is  proof  of  a  devastavit  ?  A  judg- 
ment against  the  executor  for  a  debt  of  his 
testator,  to  be  paid  out  of  the  assets  in  his 
hands  to  be  administered ;  followed  by  an 
execution  against  the  estate  in  the  hands  of 
the  executor,  with  a  return  thereon  that  no 
goods,  or  not  sufficient  to  satisfy  the  plain- 
tiff*s  debt,  can  be  found.  For  so  it  is  laid 
down  by  chief  justice  Holt  in  the  case  of 
Rock  V.  Leigh  ton,  3  T.  Rep.   692,  who 

525  says,  that,  *if  the  executor  will  not 
expose  the  assets  to  sale,  the  sheriff 

may  return  a  devastavit,  if,  upon  plene  ad- 
ministravit  pleaded,  it  has  been  found  that 
he  has  assets ;  or,  if  by  not  pleading  that 
plea,  the  executor  has  admitted  assets. 
Such  admission  being  as  good  as  the  finding 
of  a  jury  upon  plene  administravit  pleaded. 
But  another  question  occurs  in  this  case, 
viz :  Whether  the  district  court  ought  not 
to  have  awarded  a  new  trial  ?  Although  not 
much  disposed  to  t>e  critical  where  justice 
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626-528 


does  not  require  it,  I  think  it  is  necessary  in 
this  case  :  which  is  a  suit  brought  against 
the  security  of  an  executor  nearly  twenty 
years  after  the  bond  was  given.  The  breach 
is  very  loosely  assigned.  The  plea  is  a 
nullity.  The  exhibits,  which  the  clerk  cer- 
tifies were  produced  at  the  trial,  are  such  as 
ought  not  to  have  been  admitted  to  go  in 
evidence  to  the  jury,  in  this  suit  against  the 
security.  One  of  the  sums  decreed  to  be 
paid  to  the  testator's  widow,  viz :  jf28,  is 
expressly  stated,  to  be  one  third  part  of  the 
profits  of  the  land  in  the  bill  mentioned,  in 
which  she  was  entitled  to  dower.  Could  the 
security  be  supposed  liable  for  such  a  debt, 
accruing  possibly  by  the  executor's  acting  as 
guardian  to  the  heir,  in  whose  favour  there 
is  also  a  decree  for  other  two  thirds?  I 
notice  this  only  for  the  purpose  of  remark- 
ing, that  I  am  of  opinion,  that  the  same 
strictness  is  required  in  assigning  the 
breaches  upon  an  executor's  bond  for  a  dev- 
astavit, as  there  is  in  a  declaration  upon 
a  devastavit  at  common  law  :  And  the  ex- 
hibits, here  certified,  may  serve  to  warn 
others  against  the  danger  to  the  securities 
of  executors  upon  suits  of  this  nature.  Ca- 
bell V.  Hardwick,  1  Call,  345  ;  Avery  v.  Hoole, 
Cowp.  825. 

I  said  that  the  plea  was  a  nullity ;  for  it 
is,  that  the  security  hath  performed  the  con- 
ditions of  the  t>ond.  There  was  nothing  for 
him  to  perform  :  He  is  liable  for  the  non- 
performance of  the  executor.  The  plea  is 
immaterial  in  its  present  form ;  and  I  will 
not,  for  the  purposes  of  injustice,  understand 
it  otherwise  than  I  find  it.  The  declaration 
being  also  bad,  no  repleader  ought  to  be 
awarded.     I  am  therefore  for  affirming  the 

judgment. 
526         *FLEMING,  Judge.    To  charge  the 

securities  to  an  administration  bond, 
there  must  be  a  previous  judgment  against 
the  executor,  and  proper  proceedings  after- 
wards to  establish  a  devastavit.  The  shew- 
ing of  a  judgment,  or  decree,  only,  is  not 
enough  ;  for  that  fixes  the  debt,  but  not  the 
waste :  which  should  be  ascertained  by  an 
execution,  and  return  of  nulla  bona,  or  proc- 
ess of  contempt.  The  county  court  erred, 
therefore,  in  their  instructions  to  the  jury. 
The  question  then  is,  what  ought  to  have 
been  the  judgment  of  the  district  court  ? 
The  declaration  is  well  enough  after  verdict ; 
for  it  sets  forth  the  bond,  the  decree  for  the 
legacies,  the  non-payment  of  them,  and  that 
the  executor  had  not  performed  the  condi- 
tions of  the  bond.  Which  was  sufficient  to 
let  in  the  enquiry  as  to  the  devastavit ;  and 
it  was  not  important,  whether  the  assign- 
ment was  incorporated  into  the  body  of  the 
declaration,  or  made  at  the  foot  of  it,  as  the 
act  of  assembly  gives  no  direction  upon  that 
subject.  Then  it  is  not  the  case  of  a  want 
of  title ;  but  that  of  a  good  title  defectively 
set  forth  in  point  of  form  only  :  and  conse- 
quently cured  by  the  statute  of  amendments. 
I  am,  therefore,  of  opinion,  that  both  judg- 
ments should  be  reversed,  and  a  new  trial 
awarded,  with  an  instruction,  that  the  plain- 
tiffs should  be  required  to  prove  a  devastavit 
in  the  manner  prescribed  bylaw. 

CARRINGTON,  Judge.  The  county  court 
misdirected  the  jury ;  and  therefore  the 
reversal  was  certainly  right.  But  the  ques- 
tion is,  Whether  it  should  have  been  in  toto. 


or  partially  only.  The  declaration  is  insuffi- 
cient ;  for  there  is  no  averment  of  assets, 
nor  of  an  execution  with  nulla  bona  returned, 
or  other  allegation  of  waste.  So  that  it  is 
not  the  case  of  a  title  defectively  set  forth  ; 
but  no  title  at  all  is  shewn  ;  and  therefore  it 
is  not  within  the  statute  of  jeofails.  Cowp. 
825  ;  1  Call,  83.  A  repleader,  then,  would  be 
of  no  use,  as  a  verdict  would  not  sustain  the 
declaration  :  and  therefore  I  am  for  affirming 

the  judgment  of  the  district  court. 
527  *LYONS,    President.    A     previous 

judgment  against  the  executor,  in  or- 
der to  fix  the  debt,  and  be  the  foundation  for 
future  proceedings  to  establish  the  devasta- 
vit, is  certainly  necessary  :  and  it  is  equally 
necessary,  that  it  should  appear  upon  the 
trial  of  the  suit  upon  the  administration 
bond,  that  such  proceedings  had  been  had, 
and  that  a  devastavit,  had  been  committed. 
We  all  concur,  therefore,  that  the  county 
court  misdirected  the  jury ;  but  we  differ,  in 
some  respects,  as  to  the  pleadings,  and  the 
judgment  which  ought  now  to  be  entered. 
The  breaches  miay  be  assigned  either  in  the 
body  of  the  declaration,  or  at  the  foot  of  it ; 
and  substantial  assignment  is  sufficient  after 
verdict.  Which  appears  to  me  to  have  been 
done  upon  the  present  occasion.  Bor  the 
bond  is  set  forth  ;  a  decree  for  the  legacies 
stated  ;  the  non-payment  of  them,  and  a  con- 
sequent breach  of  the  bond,  by  the  executor, 
averred.  Which  was  unquestionably  broad 
enough*  to  let  in  the  evidence  of  the  devas- 
tavit ;  which,  after  a  general  verdict,  without 
some  exception  appearing  in  the  record,  the 
court  would  presume  was  proved,  because  it 
would  be  **a  matter,  without  proving  which, 
the  jury  ought  not,  in  the  language  of  the 
act  of  assembly,  to  have  given  such  verdict." 
It  is,  therefore,  not  the  want  of  a  title  in 
the  plaintifi^s  ;  but  a  defective  setting  forth 
of  a  good  title  ;  and,  consequently,  cu^ed  by 
the  statute.  I  concur,  therefore,  with  judge 
Fleming,  that  both  judgments  ought  to  be 
reversed ;  and  a  new  trial  awarded,  with  an 
instruction  that  the  plaintiffs  should  be  re- 
quired to  prove  a  devastavit  in  the  manner 
prescribed  by  law.  But  as  the  judges  are 
equally  divided  as  to  this  point,  the  entry  is 
to  t>e  as  follows  : 

"The  court,  on  mature  consideration  of  the 
transcript  of  the  record  of  the  judgment 
aforesaid,  and  of  the  arguments  of  counsel, 
t>eing  divided  in  opinion,  pursuant  to  the  act 
of  assembly  in  such  case  made  and  provided, 
it  is  considered  that  the  judgment  of  the 
district  court  be  affirmed,  and  that  the  de- 
fendant recover  against  Henry  Gatewood, 
the  prosecutor  of  this  suit,  the  costs  as  well 
by  him,  as  by  his  testator,  about  their  de- 
fence in  this  behalf  expended." 
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*Lemoigne  v.  Montgomery. 

[October.  1806.] 


Notice  on  Porthcomins:  Bond— 5uffflcleiicy  of.*— If  the 
notice  on  a  forihcomlnff  bond  be  sifirned  by  the 
plaintiff,  it  is  sufflcient,  althoafirh  it  omit  to  Rtate 
to  whom  the  bond  Is  made  payable,  as  the  defend- 
ant, in  such  a  case,  has  no  reason  to  presume  that 
the  plaintiff  means  to  move  upon  a  bond  not  eriven 
to  himself. 

^Notice  on  Porthcomlnff  Bond— Sufficiency  of.— See 

foot-notes  to  Monteith  v.  Com.,  15  Gratt.  172;  Board 
of  Supervisors  v.  Dunn.  27  Gratt.  608.    The  principal 
case  is  cited  in  Shepherd  v.  Brown,  30  W.  Va.  20,  8  S. 
E.  Rep.  190:  4  Min.  Inst.  (4th  Ed.)  1319;  Board  v.  Par- 
sons, 22  W.  Va.  311. 
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This  was  an  appeal  from  a  judgment  on 
a  forthcoming*  bond.  The  notice  stated  the 
bond  correctly  in  all  instances,  except  that 
it  omitted  to  mention  to  whom  it  was  made 
payable  ;  but  it  was  signed  by  the  obligee 
himself.  The  defendant  appeared,  and  ob- 
jected to  the  sufficiency  of  the  notice  ;  but 
his  objection  being  overruled,  he  filed  a  bill 
of  exceptions  to  the  opinion  of  the  district 
court,  and  appealed  to  this  coutt. 

Randolph,  for  the  appellant — Insisted  that 
the  notice  was  insufficient,  as  it  did  not 
appear,  to  whom,  the  bond  was  made  paya- 
ble ;  for  this,  being  a  summary  remedy  un- 
known to  the  common  law,  precision  ought 
to  be  required. 

Harris  and  Nicholas,  contra.  Certainty  to 
a  common  intent  is  sufficient  in  these  cases ; 
and,  therefore,  it  is  enough,  if  the  notice 
gives  the  defendant  such  information  that  he 
may  know  how  to  defend  himself.  More 
ought  not  to  be  required  ;  or  it  would  entan- 
gle plaintiffs,  who  have  no  legal  skill,  in 
nets  of  form,  and  expose  them  to  infinite 
delays.  Here  the  notice  did  give  such  infor- 
mation, as  that  the  defendant  might  have 
known  how  to  defend  himself,  if  he  had  any 
defence  to  offer  :  For  it  was  impossible  to 
mistake  the  bond  alluded  to,  as  the  circum- 
stances are  mentioned  with  a  precision 
approaching  to  minuteness ;  and  the  detail 
of  them  signed  by  the  plaintiff  himself : 
which  supplied  the  necessity  of  mentioning, 
to  whom,  the  bond  was  made  payable ;  for 
it  was  not  to  be  presumed  that  the  plaintiff 
meant  to  move  for  a  judgment  in  his  own 
name,  upon  a  bond  which  was  given  to  an- 
other man.  Such  an  inference  could 
529  not  *be  made  without  a  wilful  perver- 
sion of  the  language  of  the  notice. 
Winston  v.  Commonwealth,  2  Call,  246. 

PER  CUR.  Affirm  the  judgment;  for, 
the  plaintiff  having  signed  the  notice,  there 
was  no  ground  for  the  defendant  to  believe 
he  meant  to  move  upon  a  bond  not  given  to 
himself.  

Anderson  v.  Dudley. 

[October,  1806.] 
Amendment  of  Declaration*— Ueue  of  Nul  Tiel  Record. 

—Upon  trial  of  the  issue  of  nul  tiel  record,  tbe 
court  may  allow  au  amendment  of  tbe  declaration; 
and,  if  tbe  defendant  consent,  may  proceed  with 
tbe  trial. 
Records— Proof— Production  of  Original  Record. t— But 
if  tbe  suit  be  in  tbe  same  court  where  tbe  judsr- 
ment  was  rendered,  it  is  error  to  inspect  a  tran- 
script only,  instead  of  tbe  original  record. 

^Amendments— After  Verdict.— In  Peabody  Ins.  Co. 
T.  Wilson.  29  W.  Va.  588.  2  S.  £.  Rep.  894.  it  is  said: 
**In  Tomllnson  v.  Blacksmith,  7  Term  R.  182,  leave 
was  firranted.  upon  application  of  tbe  plaintiff,  to 
amend  bis  declaration  after  verdict,  by  increasinsr 
tbe  damafires  laid,  accordinr  to  tbe  truth  of  tbe  case 
as  found  by  the  jury:  the  former  verdict  beinsr  at 
tbe  same  time  set  aside,  and  a  new  trial  g-ranted.  to 
enable  tbe  defendant  to  make  bis  defense  to  tbe 
demand  so  enlarged.  So,  also,  in  Storer  v.  Gordon. 
2  Chit.  27,  after  trial  and  verdict  for  tbe  plaintiff, 
the  defendant  was  allowed  to  amend  his  pleas,  and 
have  a  new  trial  upon  payment  of  costs.  Tbe  same 
liberality  in  regard  to  amendments,  was  allowed  in 
Tabh  V.  QrefiTory,  4  Call  226,  and  Anderson  v.  Dudley,  5 
Call  529." 

The  principal  case  is  cited  in  Travis  v.  Ins.  Co.,  28 
W.  Va.  &04:  4Min.  Inst.  (4tb  Ed.)  p.  712. 

See  srenerally.  monoffraphic  note  on  "Amend- 
ments" appended  to  Snead  v.  Coleman,  7  Gratt  800. 

tJudlcial  Writings  of  Record -Proof -Production  of 
Orii^nal  Record.— At  common  law  tbe  oriirinal  record 
must  have  been  produced  wherever  the  cause  was 
in  the  same  court,  a  copy,  however  authenticated, 
beiaar  ander  no  circumstances  admissible,  unless 


it 


3«me— Same— Same— Cauje  Remanded.— And  in  such 
case,  if  tbe  suit  was  in  the  county  court,  and  that 
Judfirment  reversed  in  the  district  court,  tbe  court 
of  appeals  will  direct  the  district  court  to  remand 
tbe  cause  to  the  county  court,  there  to  be  tried  by 
tbe  original  record. 

Anderson  brought  debt  in  the  county  court 
upon  a  judgment  in  that  court  for  ;f  144.  17. 
2^.  and  costs  ;  but  declared  for  ;£'144.  7.  2|^. 
and  the  costs.  Plea,  No  such  record;  and 
issue.  Upon  the  trial  of  the  cause,  the  plain- 
tifif  moved  to  amend  the  declaration,  by  in- 
serting the  true  sum :  which  the  court 
allowed :  and  thereupon  the  defendant  filed 
a  bill  of  exceptions,  stating,  '*  that  after  the 
cause  was  opened  before  the  court  for  their 
decision  on  the  issue  joined,  the  plaintiff  by 
his  counsel  moved  the  court  for  leave  to 
amend  his  declaration,  by  inserting  the  sum 
of  jf  144.  17.  2V.  in  the  twelfth  line,  instead 
of  ;^144.  7.  2J4- :  Which  amendment,  though 
opposed  by  the  defendant's  counsel,  was  per- 
mitted by  the  court." 

After  which,  the  record  proceeds  as  follows : 

And  by  consent  of  the  parties  by  their 
attomies,  the  trial  of  the  cause  was  proceeded 
in ;  and  thereupon  the  transcript  of  the  record 
of  the  judgment  in  the  declaration 
530  mentioned  being  ^inspected,  it  seems 
to  the  court  that  there  is  such  a  record 
of  the  judgment  as  the  plaintiff  by  his  dec- 
laration hath  set  forth,  as  the  plaintiff  bj 
replying  hath  alleged.  Therefore  it  is  con- 
sidered by  the  court  that  the  plaintiff  recover 
against  the  defendant  the  sum  of  one  hundred 
and  forty-four  pounds  seventeen  shillings 
and  two  pence  one  farthing,  &c.** 

The  defendant  appealed  to  the  district 
court :  where  the  judgment  was  reversed, 
because  *'  the  county  court  permitted  the 
plaintiff  to  amend  his  declaration  after  the 
cause  was  opened  for  a  decision  of  the  issue 
joined,  and  that  there  is  no  such  record  as 
that  stated  in  the  declarations.'* 

The  plaintiff  appealed  from  the  judgment 
of  reversal  to  the  court  of  appeals. 

Cur.  adv.  vult. 

L/YONS,  President,  delivered  the  resolution 
of  the  court,  that  the  county  court  erred  in 
admitting  the  transcript  of  the  record,  instead 
of  inspecting  the  original  record  itself  ;  and, 
therefore,  that  the  district  court  should  have 
sent  the  cause  back  to  the  county  court,  with 
a  direction  to  try  it  by  the  original  record, 
and  not  by  a  transcript. 

The  following  is  the  entry  on  the  order 
book : 

tbe  original  were  lost  4  Min.  Inst.  (4th  Ed.)  881. 
citinsr  Burk  v.  Treffff,  2  Wash.  316;  Anderson  v.  Ditd- 
lev,  5  Call  5'29. 

Same— Same— Statutory  Rule.- But  the  statntes 
now  provide  that,  a  copy  of  any  record  or  paper  in 
the  clerk's  office  of  any  court  or  in  the  office  of  the 
secretary  of  state,  treasurer  or  auditor,  or  surveyor 
of  lands  in  any  county,  attested  by  the  officer  in 
whose  office  the  same  is.  may  be  admitted  as  evi- 
dence in  lieu  of  tbe  original.  Code  of  W.  Va.,  ch. 
180,  sec.  5;  Code  of  Va.  1887,  ch.  164,  sees.  8334.  833& 

See  Baker  v.  Preston,  Qilm.  235;  Ben  v.  Peete.  S 
Rand.  599;  Rowletts  v.  Daniel.  4  Munf.  473;  Pollard 
V.  Lively,  4  Gratt  73:  Hinchman  ▼.  Ballard,  7  W.  Va 
158;  Ott  V.  McHenry,  8  W.  Va.  78:  Anderson  v. 
Naffle,  12  W  Va.  98;  Dickinson  v.  Railroad  Co..7  W. 
Va-  890;  Peterson  v.  Ankrom.  35  W.  Va.  56. 

Same— Same- Original  Still  Adml«sible.—It  must  be 
observed,  however,  that  the  orlirlnal  order  book  of 
a  county  court  is  competent  evidence  wherever  a 
certified  copy  would  be  evidence;  the  copy  beinf 
received  only  on  the  ground  of  convenience,  to 
obviate  tbe  necessity  of  removinff  the  original 
record  from  place  to  place,  and  not  because  it  is 
better  evidence  than  the  orlfflnaL  Ballard  v. 
Thomas,  19  Gratt  14. 
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Bai;lard  V,  L/BAVBi;i;  &  al. 


631-632 


**  The  court  is  of  opinion,  that  there  is  no 
error  in  the  said  county  court's  permitting* 
an  amendment  of  the  declaration  as  stated 
in  the  bill  of  exceptions,  and  proceeding^  to 
the  trial  of  the  issue  joined,  the  parties  hav- 
ing mutually  consented  that  the  trial  should 
be  proceeded  in  immediately ;  but  that  the 
judgment  of  the  said  county  court  is  erro- 
neous in  this,  that,  on  the  trial  of  the  issue  of 
'*  No  such  record,'*  that  court  inspected  only  a 
transcript  of  the  record  in  the  declaration 
mentioned,  instead  of  the  original  records  of 
the  said  court,  as  the  said  court  ought  to  have 
done  ;  and  therefore  that  there  is  no  error  in 
the  judgment  of  the  district  court  reversing 
that  judgment ;  but  this  court  is  also  of 
opinion,  that  the  said  district  court  erred 
in    not  remanding  the  suit   to  the    county 

court,  there  to  be  tried  by  inspection  of 
531      *the  original  records    of  that  court : 

Wherefore  it  is  considered,  that  the 
judgment  of  the  district  court  be  reversed 
and  annulled,  and  that  the  appellant  recover 
against  the  appellee  his  costs  by  him  ex- 
pended in  the  prosecution  of  his  appeal  afore- 
said here,  to  be  levied  of  the  goods  and 
chattels  of  the  decedent  in  the  hands  of  the 
appellee  to  be  administered  :  And  this  court 
proceeding  to  give  such  judgment  as  the  said 
district  court  ought  to  have  given,  it  is  fur- 
ther considered,  that  the  judgment  aforesaid 
of  the  said  county  court  be  also  reversed  and 
annulled,  and  that  the  appellee  recover 
against  the  appellant  the  costs  expended  by 
his  testator  in  the  prosecution  of  his  appeal 
in  the  said  district  court :  And  it  is  ordered, 
that  the  cause  be  remanded,  by  the  said  dis- 
trict court,  to  the  said  county  court,  there  to 
be  tried  by  the  inspection  of  the  original 
records  of  that  court/' 


Ballard  v.  Leavell  &  al. 

[October,  1806.] 
PleMltnflr— TrMpsM— Pleadlofl:  by  Way  of  Recital.*— In 

trespass  for  taklasr  away  a  slave  from  tbe  plain- 
tiff's close,  tbe  cbarffe  was  laid  by  way  of  quod 
cum,  or  recital :  Tbe  court  was  equally  divided 
in  opinion,  wbetber  it  was  error,  or  tbe  defect 
was  cured  by  tbe  verdict :  And  therefore,  as  to 
that  point,  tbe  judsment  was  considered  as 
affirmed. 
New  Trial— Refusal  to  Receive  Bvldence.— But  as  tbe 
court  below  refused  to  receive  evidence  on  tbe 
part  of  tbe  defendant  to  prove  that  tbe  title  to 
tbe  slave  was  in  bimself ,  because  tbe  plea  was  Not 
fiTviilty,  tbe  Judfirment  was  reversed,  a  new  trial 
awarded,  and  tbe  evidence  directed  to  be  received 
in  mitigation  of  damasres  only. 

Leavell  and  others  brought  trespass  against 
Ballard,  for  breaking  their  close,  and  taking 
away  a  negro  woman    slave.     The  declara- 

*P1eadliiff— Trespass— Pleading  by  Way  of  Recital.— 

It  is  a  sreneral  rnle  of  pleading-  tbat  tbe  ffist  of  tbe 
action  must  be  directly  and  positively  averred  in 
tbe  declaration,  and  not  by  way  of  recital.  There- 
fore, if  in  actions  of  trespass  or  trespass  on  tbe  case 
for  torts,  tbe  facts  necessary  to  state  a  caase  of 
action  are  stated  under  a  quod  cum  or  after  a 
"whereas,"  such  mode  of  statement  mast  be  re- 
g-arded  as  recital,  and  such  count  is  fatally  defect- 
ive on  general  demurrer.  Spiker  v.  Bohrer.  87  W. 
Va.  281,  204,  16  S.  E.  Rep.  677  ;  Battrell  v.  Obio  River 
R.  Co.,  34  W.  Va.  238,  12  S.  E.  Rep.  700  :  Burton  v. 
Hansford,  10  W.  Va.  476  :  Moore  v.  Dawney,  3  Hen. 
Jfe  M.  185 :  Hord  v.  Dishman.  2  Hen.  &  M.  602  ;  Taylor 
V.  Rainbow,  2  Hen.  &  M.  444  (all  tbe  above  cases 
cite  tbe  principal  case)  ;  Lomax  v.  Hord.  8  Hen.  & 
M.  271 :  Donag-be  v.  Rankin,  4  Munf.  261. 

Same— Same— Same— Statute  of  Jeofails.— In  Moore 
V.  Dawney,  3  Hen.  &  M.  127.  tbe  beginning  of  a  decla- 
ration in  trespass  with  the  word  "whereas"  was 
considered  as  an  incurable  defect  upon  a  general 
demurrer,  and  not  one  tbat  was  aided  by  the  statute 


tion  laid  the  charge  by  way  of  quod  cum,  or 
recital ;  and  the  defendant  pleaded  not  guilty. 

Upon  the  trial  of  the  issue,  Ballard  filed  a 
bill  of  exceptions  to  the  court's  opinion, 
stating,  that  he  offered  evidence  to  prove 
that  the  title  to  the  slave  was  in  himself,  he 
having  been  in  quiet  possession  for  six  years, 
with  a  claim  of  title :  and  that  the  plain- 
532  tiffs  had  a  few  days  before  the  *time 
of  the  alleged  trespass,  taken  her  out 
of  his  possession.  That  he  re-took  her  by 
virtue  of  a  warrant  from  a  justice  of  the 
peace;  and  that  the  court  rejected  the  evi- 
dence. 

Verdict  for  the  plaintiffs  :  And  the  defend- 
ant moved  for  a  new  trial,  upon  the  affidavit 
of  his  counsel,  stating  that  he  was  prepared 
at  the  trial  to  have  proved  the  facts  alleged 
in  the  bill  of  exceptions ;  that  he  had  intended 
to  have  pleaded  specially,  and  thought  he  had 
done  so,  until  after  the  jury  were  sworn  to 
try  the  issue :  That  the  counsel  practising  in 
that  court  attend  other  courts,  and  are 
obliged,  from  that  cause,  to  be  frequently 
absent  when  the  rules,  in  the  clerk's  office, 
are  held ;  by  which  means,  pleas,  not  in- 
tended, are  entered  ;  and  that  the  members 
of  the  bar  are  in  the  habit  of  admitting 
amendments  at  any  time,  (often  after  the 
jury  are  sworn) ;  but  th^t  privilege  had  been 
refused  him,  on  the  present  occasion.  And 
that  the  court  being  equally  divided  in  opin- 
ion upon  the  point,  the  motion  fell,  and  the 
evidence  was  consequently  disallowed. 

The  district  court  gave  judgment  for  the 
plaintiffs ;  and  the  defendant  appealed  to 
the  court  of  appeals. 

G.  Hay,  for  the  appellant.  The  charge  is 
not  direct,  but  by  way  of  recital  only ;  which 
is  fatal.  2  Ld.  Raym.  1413 ;  Salk.  636 ;  1 
Stra.  621 ;  2  Call,  39.  There  is  a  difference 
in  this  respect  between  the  practice  of  the 
court  of  common  pleas,  and  that  of  the  king's 
bench,  owing  to  the  circumstance  of  the  writ 
being  set  forth  at  large  in  the  first,  but  not 
in  the  latter,  1  Wils.  99 ;  2  Wils.  203  :  and  we 
follow  the  practice  of  the  king's  bench.  The 
evidence  offered  by  the  defendant  to  prove 
that  the  slave  belonged  to  him,  ought  to  have 
been  received  ;  for  the  title  may  be  gone  into 
upon  the  general  issue,  whether  the  contest 
respects  real  or  personal  property.  7  T. 
Rep.  354 ;  12  Vin.  Ab.  147  ;  Bull.  Nis  Pr.  90 ; 
8  T.  Rep.  404 ;  12  Vin.  Ab.  148,  1^9 ;  5  Bac. 
Ab.  217.  There  ought  to  have  been  a  new 
trial,  on  account  of  the  surprize  ;  for  the  de- 
fendant's   counsel    intended  to    plead    the 

of  Jeofails  after  verdict,  the  court  holding  tbat  the 
use  of  the  word  "whereas"  causes  tbe  whole  decla- 
ration to  be  merely  recital  which  leads  to  an  affirm- 
ative allefiration,  but  does  not  contain  one. 

In  Burton  v.  Hansford,  10  W.  Va.  475,  tbe  court 
said  :  "Upon  the  question  whether,  it  is  a  fatal 
defect  for,  a  declaration  to  a  state  under  a  <tuod  cum 
or  after  a  'whereas.*  any  fact  necessary  to  consti- 
tute a  cause  of  action,  there  have  been  a  number 
of  VIrifinia  decisions.  The  court  of  appeals  of  Vir- 
ginia has  decided  tbat  both  in  actions  of  trespass, 
and  of  trespass  on  the  case  for  torts,  such  a  mode 
of  statinsr  such  a  fact,  is  fatally  defective  on  sren- 
eral  demurrer  to  the  declaration,  or  prior  to  tbe 
amendment  of  the  statute  of  jeofails  suits  above 

? noted  in  the  Revised  Code  of  1819.  it  was  equally 
atal  even  after  verdict  See  Ballard  v.  Leavell,  5 
Call  531 ;  Moore  v.  Dawney.  3  Hen.  &  M.  127 :  Lomax 
v.  Hord,  S  Hen.  &  M.  371,  and  Donaffhe  v.  Rankin.  4 
Munf.  261.  And  these  decisions  are  In  accord  with 
tbe  old  English  authorities." 

See  monofirraphic  note  on  "Amendments"  appended 
to  Snead  v.  Coleman,  7  Gratt.  9oa 
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special  matter,   but  was  prevented  by  mis- 
take. 

533  *Williams,  contra.    The  doctrine  of 
quod  cum  has  long-  been  disreg'arded, 

as  unreasonable,  and  Mr.  Hay*s  own  cases 
prove  it ;  for  1  Wils.  99,  shews  that  quare  vi 
et  armis,  is  sufiScient ;  and  that  the  quod  cum 
may  be  rejected  as  surplusage.  1  Wils.  100. 
And  in  2  Wils.  204,  the  court  speak  certainly 
as  to  the  court  of  common  pleas,  and  doubt- 
fully as  to  the  king's  bench.  The  second 
point  is  equally  untenable ;  for  the  old  rule 
was,  that  special  matter  could  not  be  given 
in  evidence  upon  the  general  issue.  6  Mod. 
153  ;  12  Vin.  Ab.  169, 202  :  And,  although  that 
rule  has  been  relaxed  in  some  degree,  it  has 
not  been  carried  so  far  as  is  contended  for  on 
the  other  side;  for  whether  the  defendant 
had  title  to  the  slave  or  not,  he  had  no  rig^ht 
to  enter  in  a  hostile  manner  upon  the  plain- 
tiff's land  to  take  her.  There  was  no  ground 
for  a  new  trial,  as  the  defendant  ought  to 
have  pleaded  his  justification,  if  he  meant  to 
avail  himself  of  it.  The  indulgence  al- 
lowed each  other  by  the  members  of  the  bar, 
is  not  important,  as  it  might  be  retracted,  6 
Bac.  Ab.  671 ;  and  the  district  court  had  a 
legal  discretion  upon  the  point ;  which  does 
not  appear  to  have  been  exercised  improperly. 
Besides,  a  new  trial  could  not  be  asked  for 
after  a  bill  of  exceptions.    1  Wash.  5. 

Botts,  in  reply.  A  recital  never  amounts 
to  a  charge,  either  in  pleadings  or  convey- 
ances. The  defendant  ought  to  have  been 
permitted  to  prove  title  in  the  property.  S 
Bac.  Ab.  607,  608,  627,  628.  Which  is  the 
stronger,  as  the  plaintiff  went  only  for  the 
value  of  the  property.  There  ought  to  have 
been  a  new  trial ;  for  justice  required  it,  as 
there  was  a  complete  surprize  on  the  part  of 
the  defendant  and  his  counsel. 

Cur.  adv.  vult. 

ROANEy  Judge.  It  always  gives  me 
pain  to  reverse  judgments  upon  grounds 
which  appear  to  be  technical,  and  do  not 
entirely  accord  with  the  general  understand- 
ing of  men.  But  I  hold  myself  bound  by  well 
established  precedents,  and  disclaim  a  power 
to  change  the  law. 

534  *In  the  case  before  us,  I  am   com- 
pelled to  consider  the  declaration  as 

radically  defective,  in  not  making  a  positive 
charge  of  the  trespass  therein  mentioned. 
Finding  in  5  Bac.  345,  a  direct  authority  to 
this  point,  (which  was  not  cited  at  the  bar,)  I 
shall  rely  on  it  in  addition  to  the  cases  which 
were  cited.  It  is  there  held,  that  **  the  dec- 
laration must  contain  such  certain  affirma- 
tion that  it  may  be  traversed ;  for,  if  there 
be  no  certain  affirmation  to  make  the  decla- 
ration itself  traversable,  it  will  not  be  cured 
after  a  verdict,  t>ecause  it  is  a  defect  in  sub- 
stance ;  as  if  the  declaration  be  quod  cum  the 
defendant  assaulted  him,  and  the  defendant 
plead  not  guilty,  here  is  nothing  put  in  issue ; 
for  the  pleadings  have  affirmed  nothing ;  and 
though  the  defendant  be  found  guilty,  yet 
cannot  the  plaintiff  have  judgment ;  because 
nothing  is  positively  affirmed." 

This  position  is  believed  to  be  entirely  sup- 
ported by  all  the  cases  antient  and  modern  ; 
and  has  never  been  departed  from  but  in 
relation  to  declarations  in  the  court  of  com- 
mon pleas  in  England  ;  and  there  only,  on 
the  ground  that  the  writ  is  incorporated  with, 
and  made  part  of  the  declaration,  and  is  con- 


sidered to  cure  the  defect.  This  has  never 
been  holden  to  be  the  law,  however,  in  the 
court  of  king's  bench,  except  when  acting  as 
a  court  of  error  upon  proceedings  in  the  court 
of  common  pleas. 

However  the  statute  of  jeofails  may  be 
construed  to  operate,  it  has  often  been  de- 
cided here  that  it  did  not  extend  to  cure  an 
omission  to  state  the  very  substance  and  git 
of  the  action.  In  addition  to  the  cases  cited 
at  the  bar,  I  will  beg  leave  to  add  the  case  of 
Francisco  v.  Winston,  2  Wash.  187 ;  which 
in  principle  is  not  unlike  the  present. 

On  this  ground,  therefore,  without  decid- 
ing upon  the  points  adjudged  by  the  district 
court  at  the  trial,  I  am  compelled  to  say,  that 
the  declaration  is  substantially  defective,  and 
that  the  judgment  ought  to  be  reversed. 

FLEMING,  Judge.  I  think  the  evidence 
ought   to  have  been   received ;  for  al- 

535  though  it  might  not  have  amounted  to  *a 
justification,  it  would    have    gone    to 

mitigate  the  damages.  But  the  quod  cum  is 
fatal ;  for  there  must  be  an  affirmative 
charge ;  and,  although  the  defect  is  cured  by 
the  writ  in  the  court  of  common  pleas,  it  is 
not  in  the  court  of  king's  bench  ;  to  which 
the  practice  here  conforms.  I  am  therefore 
of  opinion,  that  the  judgment  must  be  re- 
versed. 

CARRINGTON,  Judge.  The  quod  cum 
was  formerly  an  objection  ;  but  the  modern 
authorities  have  shaken  it.  I  think  it  is  sur- 
plusage merely,  and  cured  by  the  act  of  jeo- 
fails. The  court  does  not  usually  reverse 
because  there  is  too  much,  but  because  there 
is  too  little,  in  the  declaration ;  for  in  the 
first  case  the  redundancy  is  expunged,  and 
the  substantial  parts  preserved.  Thus  in 
Chichester  V.  Vass,  1  Call,  83;  Winston  v. 
Francisco,  2  Wash.  187  ;  and  Cook  v.  Simm, 
2  Call,  39,  there  was  a  defect,  and  not  an  ex- 
cess, of  matter.  But  in  no  case  has  it  ever 
been  decided  that  excess  was  fatal ;  for  utile 
per  inutile  non  vitiatur.  Strike  out  the  quod 
cum  in  the  present  case,  and  the  declaration 
contains  a  complete  charge.  Ought  we  then, 
against  the  spirit  and  policy  of  the  statute  of 
jeofails,  to  retain  those  unimportant  words 
for  no  other  purpose,  than  to  turn  the  parties 
round,  and  put  them  to  the  expense  and  vexa- 
tion of  another  suit?  I  think  not.  The  court, 
however,  erred  in  not  receiving  the  defend- 
ant's evidence  in  mitigation  of  damages: 
and,  upon  that  ground,  I  am  of  opinion  that 
the  judgment  ought  to  be  reversed,  and  a 
new  trial  awarded,  with  a  direction  to  the 
district  court,  to  receive  the  evidence. 

LYONS,  President.  I  think  also,  that  the 
quod  cum  is  surplusage  only  ;  and  cured  by 
the  verdict.  Upon  that  point,  therefore,  the 
court  is  equally  divided  ;  and  so  far  the  judg- 
ment is  affirmed.  But  the  evidence  ought  to 
have  been  admitted ;  for  the  plea  denied  that 
the  plaintiff  had  any  title  to  the  negro  ;  and 
therefore  it  could  not,  with  any  propriety,  be 
said,  that  the  defendant  took  away  a 

536  slave  belonging  to  *the  plaintiffs.    So 
that  although  she  was  taken  from  the 

close  of  the  plaintiffs,  which  the  defendant 
had  not  authority  to  do,  yet  it  lessened  the 
gravamen  ;  and  would  have  reduced  the  dam- 
ages sustained  by  the  trespass  as  to  the  free- 
hold only,  without  regard  to  the  value  of  the 
slave.  The  judgment  therefore  is  to  be  re- 
versed ;  and  the  following  is  to  be  the  entry : 
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•*This  day  came  the  parties  by  their  coun- 
sel, and  the  court  having  maturely  considered 
the  transcript  of  the  record  of  the  judgment 
aforesaid,  and  the  arguments  of  counsel,  is 
of  opinion,  that  the  said  judgment  is  erro- 
neous, in  this,  that  the  district  court  refused 
to  permit  the  evidence  oflFered  by  the  defend- 
ants, on  the  trial  of  this  cause,  to  prove  that 
the  title  of  the  slave,  in  the  bill  of  exceptions 
mentioned,  was  in  the  defendant  Ballard,  to 
go  to  the  jury,  which  ought  to  have  been 
admitted  in  mitigation  of  damages:  There- 
fore, it  is  considered  that  the  same  be  reversed 
and  annulled,  and  that  the  appellant  recover 
against  the  appellee  his  costs  by  him  ex- 
pended in  the  prosecution  of  his  appeal  afore- 
said here.  And  it  is  ordered  that  the  jury's 
verdict  be  set  aside  ;  that  a  new  trial  be  had 
in  the  cause ;  and  that,  on  such  trial,  the 
defendant  be  permitted  to  give  evidence  in 
mitigation  of  damages  only,  that  the  title  of 
the  said  slave  was  in  the  said  James  Ballard. 
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*Love  V.  Braxton  and  Ham. 


[October,  1806.] 

BoiHi  Plde  Purchaser— Prior  Equitable  Lien.*— A  par- 
chaser  who  obtattis  a  conveyaDce,  without  no- 
tice of  a  prior  equitable  lien,  will  be  supported. 

Issue  Out  of  Chanceryt— All  Evidence  In  Record.- The 
court  of  chancery,  when  the  evidence  Is  all  In  the 
record,  may  decide  the  cause,  without  directing 
an  Issue. 

Same— Verdict  Unsatisfactory.— And  If  an  issue  be 
directed,  and  the  verdict  should  not  be  satisfac- 
tory, it  may  set  aside  the  verdict,  and  decide  the 
cause  without  another  trial. 

Answer^— How  Contradicted  —The  answer  must  be 
contradicted  by  two  witnesses,  or  one  witness  and 
stronff  circumstances. 

Same— Same.— But  the  depositions  of  single  wit- 
nesses, to.  different  conversations  at  different 
places,  will  not  support  each  other. 

Purchaser- Notice  of  Rumours— Qu«re.— Whether  a 
purchaser  will  be  affected  by  notice  of  rumours 
only  ? 

Love  filed  a  bill  in  chancery  against  Brax- 
ton and  Ham,  stating.  That,  upon  the  1st  of 
July,  1783,  Braxton,  being  indebted  to  him, 
gave  him  a  power  of  attorney  to  receive, 
from  Power,  the  proceeds  of  the  sale  of  a  moi- 
ety of  an  estate  in  England,  or  to  sell  it  him- 
self, for  the  purpose  of  paying  the  said  debt. 
That  Ham,  with  full  knowledge  of  the  prem- 
ises, had  since  purchased  and  obtained  a 
conveyance  of  the  estate  from  Braxton  ; 
and  was  about  to  leave  the  commonwealth. 
The  bill  therefore  prays  for  a  writ  of  ne  ex- 
eat, and  for  general  relief. 

The  answers  state,  that  Ham,  who  was  a 
foreigner,  arrived  in  Virginia,  with  a  cargo 
of  goods  from  England,  on  the  15th  of  July, 
1783 ;  and,  on  the  18th  of  that  month,  en- 
tered into  partnership  with  Braxton  ;  when 
it  was  verbally  agreed  that  Braxton  should 
sell  Ham  the  English  estate,  (possession  to 
be  delivered  on  the  29th  of  September,  1783,) 
for  ;f6000  sterling,  to  be  paid  in  goods  ; 
which  were  to  be  put  into  the  trade,  as  the 
in  put  stock  of  Braxton  ;  who  was  to  have 

•Bona  Plde  Purchaser— Latent  Equity.— The  prin- 
cipal case  is  cited  in  Carter  y.  Allan,  21  Oratt  249. 
for  the  proposition  that  the  bonajtde  purchaser  of 
a  lesral  title  is  not  affected  by  any  latent  equity 
founded  on  a  trust,  fraud  or  incumbrance,  or  other- 
wise, of  which  he  had  not  notice,  actual  or  con- 
structive.   See  foot-note  to  Carter  v.  Allan,  21  Gratt. 

241. 

tissue  Out  of  Chancery.— See  monofirraphic  note  on 
"Issue  Out  of  Chancery"  appended  to  Lavell  v. 
Gold.  25  Gratt.  473. 

^Answer— See  monographic  note  on  "Answers  in 
Equity  Pleadinif"  appended  to  Tate  v.  Vance,  27 
Gratt.  671. 


the  superintendence  of  the  business,  and 
forthwith  entered  on  it.  That  a  conveyance 
of  the  English  estate  was  made  to  Ham  by 
Braxton,  on  the  2Sth  of  February,  1784  ;  and 
that  Ham,  neither  at  that  time,  nor  at  any 
time  before,  had  notice  of  Love's  power  of 
attorney.  That  the  partnership  between 
Braxton  and  Ham,  was  dissolved  in  March 
1784,  upon  Ham's  discovering  that 
538  Braxton  had  drawn  out  from  *time 
to  time,  sums  equal  to  the  whole  value 
of  his  in  put  stock.  That,  on  the  8th  of 
June,  1784,  Braxton  gave  Lrove  security  upon 
two  tracts  of  land  in  Virginia,  in  lieu  of  the 
English  estate,  which  was  by  mutual  con- 
sent discharged. 

L/Ove's  power  of  attorney  contains  a  stipu* 
lation  that  if  Braxton  revoked  it,  he  should 
forfeit  ;£^3000  sterling. 

Several  witnesses  were  examined  relative 
to  the  notice. 

The  court  of  chancery  directed  an  issue  as 
to  the  notice  ;  and,  if  found  for  the  plaintiff, 
that  the  jury  should  assess  damages. 

The  jury  found,  ''that  Ham  had  purchased 
the  said  moiety  of  the  English  estate,  and 
paid  a  considerable  part  of  the  purchase 
money,  prior  to  his  knowledge  of  Ix>ve's 
lien  ;  and  consequently  that  the  latter  was 
entitled  to  no  damages." 

The  court  of  chancery  set  aside  the  verdict 
as  indecisive,  and  awarded  a  new  trial. 

The  second  jury  found,  that,  at  the  time 
Ham  purchased,  he  knew  of  L/Ove's  lien ; 
and  assessed  damages  to  the  plaintiff. 

The  defendant  filed  the  aflSdavit  of  a  wit- 
ness stating,  that  seven  of  the  jurymen  upon 
the  last  trial,  had  since  acknowledged,  that 
the  verdict  was  composed  of  an  average  of 
the  different  opinions  of  the  twelve  jurors. 

The  court  of  chancery  set  aside  the  second 
verdict  also ;  and,  without  ordering  another 
trial,  dismissed  the  bill  upon  the  merits. 

L/Ove  appealed  to  the  court  of  appeals. 

It  was  contended,  for  the  appellant,  that 
the  second  verdict  was  conclusive  that  Ham 
had  notice  at  the  time  of  his  purchase ;  and 
that  it  ought  to  have  been  sustained  by  the 
court,  as  the  mode  pursued  by  the  jury  in 
estimating  the  damages  was  unexception- 
able. That  it  was  right  to  direct  the  issue  ; 
and  therefore,  if  the  verdict  was  to  be  set 
aside,  the  chancellor  ought  not  to  have  de- 
cided the  cause  himself,  but  should  have 
ordered  another  trial  of  the  issue.  That  it 
was  unimportant  whether  Ham  had  notice  at 
the  time  of  his  purchase,  or  at  the  time  he 
took  the  conveyance,  as,  in  either  case,  he 

was  affected  by  it. 
539  *On  the  other  hand,  it  was  contended 
for  the  appellees,  that,  as  there  was 
no  conflict  among  the  witnesses,  and  all  the 
testimony  stood  in  the  record,  the  chancel- 
lor ought  not  to  have  directed  the  issue,  but 
should  have  decided  the  cause  himself. 
Southall  V.  M'Keand,  1  Wash.  336.  That 
the  merits  of  the  case  were  clearly  with  Ham  ; 
for  his  answer  denied  notice :  and  there  was 
no  legal  evidence  to  convict  him  of  it :  for 
the  information  of  Ronald,  (whose  testimony 
was  nothing  against  the  answer,)  was  not 
authorized  by  I^ve,  and  Ham  had  a  right  to 
consider  it  as  a  rumour,  which  he  was  not 
bound  to  regard.  Goulds.  147  ;  3  Ves.  jr.  478. 
That  Love  himself  gave  no  direct  notice, 
until  the  20th  of  April,  1783,  long  after  the 
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conveyance  was  made ;  but  kept  a  studied 
silence,  which  put  it  out  of  the  power  of 
Ham  to  secure  himself  from  other  sources. 
That  the  power  of  attorney  itself,  contained 
a  relinquishment  of  the  estate  in  case  it  was 
revoked ;  which  was  to  be  compensated  for 
by  the  jf  3000  sterling,  as  stipulated  damages. 

Cur.  adv.  vult. 

ROANE,  Judge.  The  agreement  l)etween 
I^ove  and  Braxton  of  the  1st  of  July,  1783, 
was  intended  to  secure  the  payment  of  a 
debt  due  by  the  latter  to  the  former.  Where 
the  direct  purpose  of  an  agreement  is  to  in- 
sure the  performance  of  any  act,  the  penalty 
to  secure  it  shall  not  be  considered  as  liqui- 
dated damages,  and  obstruct  the  specific  exe- 
cution of  the  agreement.  This  is  supposed 
to  be  more  strongly  the  case,  where  the  pur- 
pose is  to  secure  the  payment  of  a  debt  cer- 
tain, or  capable  of  being  ascertained ;  the 
principle  then  falling  in  with  the  general 
attribute  of  equity,  to  relieve  on  payment  of 
the  principal  sum  due,  with  interest.  It  is 
not  denied  that  parties  may  liquidate  their 
damages ;  but  this  case  is  not  of  that  kind. 
In  this  case,  a  power  to  revoke  is  only  re- 
served, at  most,  by  implication ;  and  the 
term  forfeited,  used  in  the  agreement,  as  rela- 
tive to  the  ;f  3000,  is  strong  to  confirm  the 
general  idea  resulting  from  the  nature 
of  the  instrument,  i.  e.,  as  importing 
540  that  sum  to  *be  a  penalty,  and  not 
the  agreed  damages.  The  case  of 
Howard  V.  Hopkins,  2  Atk.  371,  is  supposed 
to  be  similar  to  the  present.  That  was  a 
bill  for  the  specific  performance  of  articles 
for  the  purchase  of  an  estate,  having  a  pro- 
viso that  if  either  party  should  break  the 
agreement,  he  should  pay  ;f  100.  The  defend- 
ant, meeting  a  better  offer,  sold  the  land, 
yet  a  performance  was  decreed  ;  and  by  lord 
Hardwicke,  the  stipulated  sum  cannot  let 
him  off  from  a  performance.  It  might  have 
been  put  in  to  pay  for  the  plaintiff's  trouble 
in  viewing  the  land,  and  in  case  the  defend- 
ant should  be  unable  to  make  a  title.  That 
it  Was  the  common  case  of  a  penalty,  which 
is  never  held  to  release  from  a  performance. 

The  agreement  then,  notwithstanding  the 
penalty,  created  a  lien  upon  the  English 
estate  in  the  appellant*s  favour:  But  that 
estate  is  beyond  the  reach  of  our  courts,  and 
perhaps,  beyond  the  reach  of  any  court,  in 
consequence  of  the  decree  of  the  English 
court  of  chancery  relating  thereto.  If,  then, 
Mr.  Braxton  is  now  indebted  to  the  appel- 
lant, and  the  latter  has  not  released  that  lien 
by  subsequent  agreements,  (both  of  which 
questions  remain  to  be  decided  between  him 
and  the  representatives  of  Braxton.)  the  ap- 
pellant has  a  right  to  proceed  against  Ham, 
if,  in  depriving  him  of  his  lien,  tne  appellee 
has  contravened  the  principles  of  equity : 
or,  in  other  words*  if  he  purchased,  or  went 
on  to  complete  his  payment  to  Mr.  Braxton, 
having  knowledge  of  the  lien  aforesaid. 

The  issue,  made  up  and  tried  in  Williams- 
burg, admits  of  two  enquiries,  1.  Whether 
this  knowledge  existed  ?  2.  Whether  any, 
and  what  damage  arose  to  the  appellant  from 
the  intromission  of  the  appellee  ?  The  jury 
find  the  knowledge,  and  assess  jf  1380  dam- 
ages. This  last  enquiry  respecting  damages 
is  involved  with  Mr.  Braxton's  part  of  the 
case.  The  verdict  of  the  jury,  in  relation  to 
it,   must  be    taken   to    be    conditional ;  for 


surely,  if  it  should  turn  out  hereafter  that 
nothing  was  due  by  Braxton  to  the  appellant, 
or  that  the  lien  on  the  English  estate  had 
been  previously  released  by  him,  (both  which 
enquiries  are  still  pending  and  unde- 

541  termined,)  *it  will  undoubtedly  appear 
to  the  court,  and   must    so  have  been 

understood  by  the  jury,  that  no  injury  has 
been  sustained  by  the  appellant.  It  could, 
therefore,  have  been  wished  that  this  cause 
should  have  been  decided  in  toto,  so  as  to 
make  an  end  of  it  as  to  all  parties,  and  to 
the  whole  subject :  But  as  there  seems  no 
probability  of  Mr.  Braxton's  having  a  repre- 
sentative, and  as  it  would  be  unreasonable 
to  hang  up  X^ove  forever  in  respect  of  a  debt 
to  which,  as  it  now  seems,  he  has  a  just  title, 
I  will  give  my  opinion  on  the  subject  be- 
tween the  now  parties,  with  this  reservation 
q^evertheless,  that  the  court  of  chancery,  if 
it  is  desired,  should,  by  permitting  Ham 
to  become  administrator  quoad  hoc,  or  in 
some  other  mode  to  t>e  devised  by  it,  enable 
him  to  defend  himself  by  taking  either  of 
the  grounds  just  mentioned.  This,  however, 
will  be  wholly  unnecessary,  if  that  court  is 
of  opinion  against  the  appellant  upon  the 
other  point. 

Upon  that  point  under  the  positive  and 
contradictory  testimony  which  exists,  it  was 
emphatically  proper  for  the  court  of  equity 
to  direct  an  issue.  In  a  case  of  this  sort  the 
court  ought  not  to  lose  sight  of  the  superior 
advantage  of  a  viva  voce  examination  in  re- 
lation to  the  manner  of  deposing ;  nor  even 
of  the  power  of  the  jury,  as  in  other  cases, 
to  find  a  verdict  on  their  own  knowledge. 
Both  these  clues  to  truth  are  lost  in  a  trial 
by  mere  depositions.  In  the  present  case, 
it  is  not  indeed  stated,  that  there  was  other 
testimony  than  that  now  t>efore  us :  But 
neither  is  the  contrary  stated  ;  which  it  is 
supposed  the  appellee  ought  to  have  done,  if 
he  meant  to  appeal  from  the  verdict.  In  the 
silence  of  the  record  on  this  subject,  it  is 
rather  to  be  priesumed  that  enough  testimony 
was  given  to  warrant  the  verdict.  This  in- 
ference is  corroborated  by  the  silence  of  the 
judges  in  relation  to  its  being  contrary  to 
the  weight  of  evidence.  It  is  further  cor- 
roborated by  the  consideration  that  the  loose 
assertions  of  some  of  the  jury  (stated  by  Mr. 
Starke),  only  go  to  the  point  of  damages,  and 
not  to  the  point  of  the  want  of  knowledge  of 
the  lien.    I  cannot,  therefore,  in   this 

542  naked    case,  *'an    emphatic   case    for 
weighing  testimony  and  deciding  on 

credibility,  agree  with  the  chancellor  in  de- 
parting from  the  verdict.  The  loose  matter, 
stated  in  Mr.  Stark's  affidavit,  of  conversa- 
tions by  some  of  the  jurymen  which  they 
refused  to  swear  to,  and  which,  if  sworn  to, 
touched  not  the  point  submitted  on  the  first 
issue,  is  entitled  to  no  credit  whatever.  It 
is  infinitely  looser  than  any  thing  of  the 
kind  ever  before  relied  on  :  It  should  not, 
therefore,  have  weighed  with  the  judge,  as 
it  seems  by  the  decree  to  have  done,  in  de- 
parting from  the  verdict. 

With  my  present  impressions,  under  the 
existing  circumstances  of  this  case,  it  is  not 
necessary  for  me  to  say,  on  which  side,  in 
my  judgment,  the  weight  of  the  written  tes- 
timony lies.  It  is  at  least  equivocal,  and 
thus  determines  my  opinion  in  favour  of  the 
verdict,    subject    to    the     condition     before 
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stated    in  relation  to  Mr.  Braxton's    part  of 
the  case. 

I  am  therefore  of  opinion,  that  the  decree 
oug'ht  to  be  reversed,  and  entered  for  the  ap- 
pellant, subject,  &c.  as  before  mentioned. 

FLEMING  and  CARRINGTON,  Judg^es. 
What  would  have  been  the  effect  of  Love's 
power  of  attorney  in  E<ngland,  is  unneces- 
sary for  us  to  decide,  under  the  view  we 
have  taken  of  the  cause. 

There  was  no  occasion  for  directing  the 
issue,  as  the  evidence  all  stood  in  the  record, 
and  there  was  neither  conflict  among  the 
witnesses,  nor  imputation  upon  their  credit. 
Therefore,  as  the  chancetlor  was  justly  dis- 
satisfied with  the  verdict,  he  was  at  liberty 
to  set  it  aside,  and  decide  the  cause  himself ; 
especially  as  it  does  not  appear  that  the 
former  witnesses  were  examined  again,  or 
any  new  evidence  introduced,  upon  the  trial. 
Southall  V.  M'Keand,  1  Wash.  337 ;  Wythe's 
Kep.  120. 

Delivered  from  the  verdict,  the  first  en- 
quiry that  presents  itself  is.  Whether  Ham 
purchased  with  notice  of  Love's  power? 
And  we  think,  the  evidence  falls  very  far 
short  of  establishing  the  fact.  For 
543  the  whole  proof,  with  regard  to  *it,  is 
the  testimony  of  single  witnesses,  to 
distinct  facts,  unsupported  by  circumstances, 
against  the  positive  denial  of  the  answer ; 
and  therefore  not  to  be  regarded. 

A  slight  review  of  the  case  will  establish 
this. 

Love's  power  is  dated  the  1st  of  July, 
1783:  Ham  arrived  in  Virginia  the  ISth:  And 
the  purchase  was  made  on  the  18th.  It  was 
therefore  next  to  impossible  that  Ham  should 
have  known  of  the  power,  as  Braxton  took 
pains  to  conceal  it,  and  he  had  no  means  of 
obtaining  information. 

The  question  then  is.  Had  he  notice  of  it 
at  any  time  afterwards,  before  the  money 
was  paid,  and  the  deed  was  executed  ? 

Ronald  says,  that,  without  any  authority 
from  Love,  he  mentioned  to  Ham  in  the  city 
of  Richmond,  about  November  1783,  that 
there  was  such  a  power.  But  the  probabil- 
ity is,  that  the  conversation,  whatever  it  was, 
and  whenever  it  happened,  was  very  loose, 
and  that  he  was  mistaken  as  to  the  period. 
For  he  speaks  of  Ham's  purchase  as  condi- 
tional, whereas  there  is  the  clearest  proof 
that  it  was  absolute :  And  the  testimony 
shews  that  the  interview  could  not  have  been 
at  the  time  he  states.  For  Shermer,  Currie 
and  Reddick  prove  that  Ham  could  not  have 
been  in  Richmond  during  the  month  of  No- 
vember, being  confined  by  sickness  in  Han- 
over town  from  the  12th  of  October  ;  which 
is  confirmed  by  Braxton's  letter  to  Love  late 
in  November  1783  ;  and  by  the  circumstances, 
that  Aldridge  was  the  confidential  counsel 
of  Ham  until  the  spring  of  the  next  year ; 
that  Braxton  was  himself  endeavouring  to 
purchase  Mary  C  aiborne's  moiety  until 
March  1784,  in  order  to  enable  him  to  keep 
tip  the  trade  with  Ham ;  that  Ham  did  not 
think  of  purchasing  until  Braxton  declined  ; 
and  that  he  bought  it  in  August  1784.  All 
these  circumstances  render  it  probable  that 
the  conversation  was  after  the  24th  of  Feb- 
ruary, when  Braxton  executed  the  deed,  and 
the  subsequent  departure  of  Aldridge  from 
this  country  in  March,  as  Ham  might  then 
Mand    in  need    of  other   counsel,   before  he 


would    embark    in  the  additional  pnr- 

544  chase.     But    be    that    as  it  may,  *the 
alleged  conversation  is  supported  by  no 

other  person,  or  circumstance ;  and  there- 
fore the  deposition  of  that  witness  is  unavail- 
ing against  the  positive  denial  in  the  an- 
swer. 

Claiborne,  the  next  witness,  thinks,  that 
in  a  jocular  conversation,  it  was  mentioned 
in  the  presence  of  Ham  and  Aldridge,  at  his 
house,  in  October  or  November,  by  Shermer, 
as  coming  from  Beal ;  but  admits  that  Ald- 
ridge's  letter  makes  him  doubt :  And  he  is 
completely  repelled  by  Shermer,  Aldridge 
and  Beal :  The  two  first  positively  denying 
the  conversation  ;  and  the  latter  stating, 
that  he  does  not  recollect  to  have  ever  men- 
tioned it  to  Shermer.  But,  if  the  mistake 
had  not  been  thus  fully  shewn,  it  would  have 
been  no  more  than  the  declaration  of  a  single 
witness,  contradicted  by  the  answer,  and  not 
otherwise  supported,  f^or  Ronald  spoke  of  a 
different  communication,  and  at  a  different 
place ;  and  therefore  those  two  witnesses  do 
not  aid  each  other;  because  the  circum- 
stances to  fortify  a  witness,  whose  statement 
is  contradicted  by  the  answer,  must  be  clearly 
proved  by  indisputable  evidence,  and  not  by 
the  deposition  of  another  witness  relating 
different  facts,  and  contradicted  in  the  same 
manner  ;  for  both  depositions  being  annulled 
by  the  answer,  neither  can  be  resuscitated, 
and  brought  to  succour  the  other. 

Nor  does  M'Roberts  afford  them  any  as- 
sistance. He  states,  that,  in  1785  or  1786, 
after  the  purchase  money  had  all  been  paid 
and  the  conveyance  executed  by  Braxton, 
Ham,  who  lived  in  Hanover  town,  shewed 
him  Love's  letter  of  the  20th  of  April,  1784, 
in  Richmond  ;  and  acknowledged  that  he 
knew  of  the  power,  either  at  the  time  of  the 
purchase,  or  the  making  the  conveyance, 
which  of  them  he  does  not  recollect.  But  to 
say  nothing  of  the  improbability,  that  Ham 
should  be  travelling  about  with  a  letter  of  so 
old  a  date,  and  should  voluntarily  make  ad- 
missions calculated  to  overthrow  his  defence 
to  the  suit  which  was  already  commenced,  it 
is  clear,  that  if  either  period  was  mentioned, 
it  must  have  been  that  of  the  convey- 
ance ;  because  it  was  impossible,  as  before 
observed,  that  Ham  should  have  been 

545  ^apprized  of  it,  when  he  contracted 
with  Braxton  in  July  1783  ;  and  accord- 
ingly, there  is  aot  the  slightest  evidence  that 
he,  at  that  time,  had  any  such  knowledge. 
But,  if  the  conveyance  was  the  time  spoken 
of,  it  is  contradicted  by  the  answer,  and  is 
not  supported  either  by  Ronald  or  Claiborne, 
both  of  whom  speak  of  different  periods. 

There  is  no  other  testimony,  upon  this 
point,  worth  attention.  For  the  attempt  to 
shew  bv  Grifiin,  that  Aldridge,  the  attorney 
of  Ham,  had  notice,  proved  abortive. 

But  it  may  be  more  than  a  question,  how 
far  casual  conversations,  without  any  exhi- 
bition of  papers,  or  authority,  from  parties 
interested,  to  make  the  communication,  would 
affect  a  purchaser  ;  for  the  English  decisions 
seem  to  countenance  the  idea,  that  he  is  not 
bound  to  take  notice  of  rumours.  However, 
we  give  no  opinion  upon  that  poiat ;  because 
it  is  unnecessary,  as  there  is  no  evidence, 
against  the  positive  denial  in  the  answer, 
that  Ham  ever  heard  the  rumours. 
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We  have  no  hesitation,  therefore,  in  pro- 
nouncing that  the  notice  is  not  proved. 

But,  if  it  were  otherwise,  Love  would  still 
not  be  entitled  to  relief.  For  the  answer  of 
Braxton  expressly  charges,  that  the  Virginia 
lands  were  exchanged  for  the  English  estate, 
in  July  1784,  after  Ham's  purchase  was 
known  to  I^ove  :  and  we  think  the  charge  is 
supported  by  the  evidence.  For,  in  the  first 
place,  it  is  not  perceived  what  other  motive 
Braxton  could  have  had  for  entering  into  the 
new  security,  which  seems  to  have  com- 
menced in  a  proposition  to  abolish  the  old 
one.  But  passing  that  over,  Warden  proves, 
that  Love  and  Braxton  applied  to  him  in  New 
Castle,  to  assist  them,  as  counsel,  in  settling 
all  their  aifairs,  comprehending,  as  he  con- 
ceived,  the  English  estate,  but  that  his  en- 
gagements did  not  permit  him  to  comply 
with  their  Request.  This  is  corroborated  by 
Brooke  and  Ingram,  who,  as  well  as  Ham, 
were  there  at  the  time  ;  and  who  say,  they 
understood,  that  the  English  estate  was 
given  up,  and  the  Virginia  lands  accepted  in 

lieu  of  it ;  that  it  was  the  general  con- 
546      versation    of  *the  day,   that    Braxton 

proclaimed  it ;  and  that  nobody  con- 
tradicted it.  Nor  does  it  appear,  that  Love 
ever  denied  it,  until  the  institution  of  this 
suit,  in  the  latter  part  of  the  year  1785, 
although  his  silence  was  calculated  to  lull 
Ham  into  security,  if  he  had  l)een  vulnerable, 
and  to  prevent  his  taking  steps  to  secure 
himself.  We  conclude,  therefore,  that  the 
Virginia  lands  were  exchanged  for  the  En- 
glish estate;  and  that  the  latter  was  dis- 
charged by  mutual  consent. 

Upon  the  whole,  we  are  of  opinion,  that 
the  decree  of  the  chancellor  is  right ;  and  it 
is  accordingly  affirmed. 


Branch  &  al.  v.  Randolph. 

[November,  1805.] 

Sheriffs  Bond— Action— Assljrnment  of   Breaches.*— 

Upon  a  sberlff's  bond  for  collection  of  taxes,  a 
general  assignment  of  breaches  in  the  words  of 
the  bond,  is  sufficient  after  a  writ  of  enquiry  exe- 

cuted- 
Same— To  Whom  Made   Payable.— Under  the  ordi- 
nance  of  convention,    and  the  act  of  1782,   the 
sheriff's  bond  was  properly  made  payable  to  the 

Tuces^Recovery  In  Name  of  Qovernour.— Taxes  col- 
lected, mifirht,  under  the  acts  of  ITM,  1798,  have 
been  recovered  In  the  name  of  the  srovernour. 

Branch  and  others  entered  into  a  bond,  on 
the  5th  of  March,  1784,  to  Benjamin  Harrison, 
as  governour  of  the  state,  and  his  successors, 
in  jf  10,000,  with  the  following  condition  an- 
nexed, viz.  "The  condition  of  the  above 
oblijjation  is  such,  that  if  the  above  bound 
Benjamin  Branch  do,  and  shall  truly  and 
faithfully  collect,  pay  and  account  for  all 
taxes  imposed  in  this  said  county,  by  virtue 
of  an  act  of  assembly  intituled,  *  an  act  to 
amend  and  reduce  the  several  acts  of  assem- 
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*Actlon  on   Bond  —  Assignment  of    Breaches. —In 

Wheeling  v.  Black,  25  W.  Va.  278,  Judge  Snyder,  de- 
liverlngr  the  opinion  of  the  court,  said  :  "Several 
objections  are  allegred  to  the  sreneral  asslsmment 
It  may  be  stated  as  the  general  rule,  especially  In 
this  state,  as  Inherited  from  the  state  of  Vlrgrlnla, 
that  the  breaches  will  be  sufficiently  assigned  by 
negativing  the  words  of  the  condition  of  the  bond 
sued  on.  Branch  v.  Randolph,  6  Call  546  :  Craghlll  v. 
Pa«re,  2  H.  &  M.  446  :  Hughes  v.  Smith.  5  Johns.  173  ; 
People  V.  Brush,  6  Wend.  456 ;  1  Chltty  PI.  612  ;  2 
Swand.  181 ;  Martyn  v.  Cllne.  83  Eng.  C.  L.  R.  681." 
See  monographic  note  on  "Official  Bonds"  ap- 
pended to  Sangster  v.  Com.,  17  Oratt.  124. 


bly  for  ascertaining?  certain  taxes  and  duties, 
and  for  establishing  a  permanent  revenue, 
into  one  act,'  then  the  above  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and 
virtue.'* 

Upon   the    foregoing    bond,    a   suit  was 
brought  in  the  name  of  EMward  Randolph, 

esqr.,  governour  of  Virginia,  who  sue- 
547      ceeded  *Pat rick  Henry ,  esqr. ,  successor 

of  Benjamin  Harrison,  esquire ;  and 
the  only  breach  assigned  was,  **  that  the  said 
Benjamin  Branch  hath  not  truly  and  faith- 
fully collected,  paid  and  accounted  for  all 
taxes  imposed  in  this  said  county,  by  virtue 
of  an  act  of  assembly  entitled,  '  an  act  to 
amend  and  reduce  the  several  acts  of  assem- 
bly for  ascertaining  certain  taxes  and  duties, 
and  for  establishing  a  permanent  revenue, 
into  one  act,'  but  hath  altogether  failed  to  do 


so. 


The  defendants  having  made  default,  dam- 
ages were  assessed  upon  a  writ  of  enquiry ; 
ai^d  the  general  court  gave  judgment  for  the 
plaintiff  accordingly. 

From  which  jud^^ment,  the  executors  of 
Branch  appealed  to  the  court  of  appeals. 

Randolph,  for  the  appellants.  The  appel- 
lants were  not  liable  upon  the  bond  ;  but  the 
plaintiff's  remedy  was  an  action  upon  the 
case  The  breach  is  qot  well  assigned ;  for 
the  delinquency  ought  to  have  been  speciallj 
set  forth  ;  and  the  omission  to  do  ao,  put  it 
out  of  the  power  of  the  defendant  to  make 
defence,  or  to  plead  the  judgment  in  bar  of 
another  action  for  the  same  thing.  E^sp.  Nis. 
Pri.  229. 

Nicholas,  attorney  general,  contra.  The 
sheriff  remained  in  office  after  the  taxes  of 
1785  were  due  :  and  the  condition  of  the  bond 
is  for  collecting  the  taxes  generally  ;  which 
applied  to  all  that  fell  due  during  the  years 
he  was  in  office.  The  breach  assigned  ex- 
tends to  an  averment  of  non-performance  of 
any  of  the  conditions  of  the  bond  ;  and  noth- 
ing more  special  can  be  required. 

Cur.  adv.  vult. 

TUCKER,  Judge.  I  am  of  opinion  that  the 
assignment  of  the  breach  in  the  words  of  the 
obligation,  is  not  too  general ;  and  it  has 
been  so  decided,  but  I  do  not  recollect  the 
case. 

Upon  examining  the  several  acts  of  assem- 
bly for  imposing  and  collecting  taxes,  I  am 
of  opinion,  that  Branch  was  liable  for  the 
half  tax  due  the  1st  of  May,  1785  :  and 
548  that  if  there  *i8  any  error  in  the  amount 
of  the  judgments,  the  party  must  seek 
relief  in  a  court  of  equity. 

Under  the  ordinance  of  convention.  May 
1776,  ch.  5,  sect.  8,  and  the  act  of  assembly  of 
October  1782,  ch.  39,  the  bond  was  properly 
taken,  payable  to  the  governour. 

But,  if  it  had  been  otherwise,  the  taxes  col- 
lected might  have  been  recovered  by  a  suit  in 
the  name  of  the  governour,  for  the  use  of  the 
commonwealth,  under  the  special  provisiocs 
contained  in  the  acts  of  1794,  ch.  84,  sect.  4, 
and  ch.  143  ;  and  the  act  of  1798,  ch.  19.  Al- 
though the  first  of  those  laws  gave  the  remedy 
on  motion,  or  by  special  action  on  the  case, 
the  mode  pursued  in  this  case  was  more  ben- 
eficial for  the  defendants  than  the  former ; 
and  the  form  of  the  action  is  perhaps  not 
material. 

I  am,  therefore,  of  opinion,  that  the  judg- 
ment should  be  affirmed. 
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FLEMING,  Judge,  C  ARRINGTON,  Judge, 
and  LYONS,  President,  were  all  of  the  same 
opinion  ;  and  the  judgment  was  accordingly 
afiirmed. 

Brander  v.  The  Chesterfield  Justices. 

[November,  1805.J 
(2  Am.  Dec.  600.) 
Mandamus— Erection  of  Bridge.*— A  mandamus  is  the 
proper  remedy  tx>  compel  tbe  county  court  td  erect 
a  bridffe  across  a  public  road. 
Public  Road— Proof  of— Records.t -Records  are  tbe 
resrular  proofs  of  a  public  road ;  but  tbey  will  not 
be  presumed,  without  great  leng-th  of  time,  and  a 
sufffirestlon  that  they  have  been  lost. 

Jackson,  Bragg  &  Co.  presented,  in  August 
1780,  a  petition  to  the  county  court  of  Ches- 
terfield, to  lay  out  a  road  from  Pocahontas  to 
their  grist  mill  bn  Swift  creek,  lately  erected  ; 
to  which  there  was  no  established  road : 
And,  at  the  October  court  following,  the  com- 
missioners, for  that  purpose  appointed,  hav- 
ing made  their  report,  directed  a  road 
549  *to  be  laid  out  from  Charles  Cb^bill's, 
and  thence  down  an  old  road,  (to  or 
from  what  place,  does  not  appear) ,  and  by 
diffefent  courses,  to  the  said  Jackson,  Bragg 
&  Co's  mill.  Thence,  beginning  on  the  south 
side  of  the  creek  opposite  the  mill,  by  certain 
courses,  into  the  main  road  leading  from 
Petersburg  to  Richmond ;  and  Jackson  was 
ordered  to  survey  the  same  With  his  own  and 
company's  hands. '  At  July  court  1798,  Brander 
was  appointed  surveyor  of  the  road  from 
the  ittain  road  (or  as  mentioned  in  the  order, 
from  the  road  in  Tabb's  old  field,  near  Book- 
er's) ,  to  the  mill,  then  called  Jones's  mill  i 
And,  in  December  1799,  he  was  appointed 
surveyor  of  the  road  from  the  main  road  (or 
Tabb's  old  field,  near  Booker's),  by  Jones's 
mill,  and  from  thence  to  Charles  Cogbiirs. 

On  the  10th  of  October,  1803,  Brander 
moved  the  county  court  of  Chesterfield  to 
appoint  commissioners  to  let,  to  the  lowest 

*Maiidaaiu»— Malntenanco  of -Bridge  between  Adjoin- 
lug  Counties -Jurisdiction  of  Circuit  Judge  In  Vacatlout 

—The  writ  of  mandamus  lies  to  compel  a  county  to 
contribute  to  maintaiU  a  bridge  or  causeway  over 
a  place  between  it  and  an  adjacent  county,  and  this 
the  circuit.  Judge  has  Jurisdiction  to  compel  in 
vacation,  under  Va.  Code  1887,  sees.  980,  3012;  for 
though,  by  the  former  section.  Jurisdiction  is  ex- 
pressly given  to  the  circuit  court,  and  not  to  the  J  udge 
in  vacation,  yet  as  the  latter  section  provides  that 
the  petition  for  this  writ  may  be  presented  to  the 
circuit  court,  or  the  Judge  thereof  in  vacation,  it 
will  be  seen  that,  by  considering  these  two  sections 
together,  it  appears  to  be  within  the  Jurisdiction  of 
the  Judge  in  vacation.  Gloucester  County  v.  Mid- 
dlesex County,  88  Va.  843,  14  S.  E.  Rep.  860. 

Same— Iwocation  of  Bridge— Discretion  of  Court.— It 
was  held  in  State  v.  County  Court,  83  W.  Va.  689, 11 
S.  E.  Rep.  72,  that  the  power  of  the  county  court  to 
discontinue,  to  repair  or  to  alter  the  location  of  any 
county  bridge,  is  a  Judicial  power,  to  be  exercised 
by  the  court  at  its  discretion,  and  therefore  its 
exercise  cannot  be  controlled  by  mandamus.  See 
W.  Va.  Code,  ch.  43,  S$  32,  35,  36,  37,  38. 

The  principal  case  'is  cited  in  this  connection  in 
Yeager,  Ex  parte,  11  Gratt.  678.  See  Com.  v.  Justices 
of  Fairfax,  2  Va.  Cas.  9,  and  note. 

Same— From  Circuit  (0  County  Court.— In  Morris, 
Ex  parte,  11  GratL  297.  the  court  said:  "That  a  man- 
damus will  lie  from  the  circuit  court  to  the  Justices 
of  the  county  court,  both  as  members  of  the  court 
and  individually  in  paii,  is  shown  by  numerous 
cases.  CbmmonWealth  v.  Justices  of  Fairfax,  2  Va. 
Cas.  9;  Dawson  v.  Thruston,  2  Hen.  &  Munf.  132; 
Brander  v,  Chesterfield  Justices,  6  Call  &48;  Brown  v. 
Crippin,  4  Hen.  &  Munf.  178;  Harrison  v.  Justices  of 
Norfolk,  2  Leigh  764;  Manns  v.  Givens,  7  t.eigh  689." 

tPubllc  Roads— What  Necessary  to  Constitute.— As  to 
what  is  necessary  to  make  a  road  a  public  one,  see 
the  principal  case  cited  in  Boyd  v.  Woolwlne,  40  W. 
Va.  287,  21  S.  E.  Rep.  1021;  Com.  v.  Kelly,  8  &ratt.  634. 

See  Clarke  v.  Mayo,  4  Call  374.  aud  note\  Sheff  v. 
City  of  Huntington,  16  W.  Va.  808. 


bidder,  the  repairingr  of  the  bridge  across 
Swift  creek,  near  his  mill  on  the  public  road 
leading  from  Pocahontas  to  Chesterfield 
court-bouse.  And,  it  appearing  to  the  court 
that  the  said  bridge  was  originally  built  by 
the  former  proprietors  of  the  said  mill,  and 
had  never  been  considered  as  a  public  bridge, 
his  motion  was  overruled. 

At  the  succeeding  district  court,  Brander 
applied  for  and  obtained  a  rule  upon  the  jus- 
tices of  the  county  court,  to  shew  cause  why 
a  mandamus  should  n6t  be  awarded,  com- 
manding them  to  cause  the  necessary  repairs 
to  be  made  to  the  bridge  across  Swift  creek, 
near  his  mill  on  the  public  road  leading  from 
Pocahontas  to  the  court-house  of  the  said 
county  of  Chesterfield. 

On  the  day  fixed  for  shewing  cause,  after 
copies  from  the  records  of  the  county  court 
had  been  read,  and  aftet  the  plaintiff  had 
proposed  to  examine  witnesses,  then  in  court, 
in  support  of  his  application  for  a  manda* 
mus,  the  justices  shewed  for  cause, 

1.  That,  if  the  plaintiff  h^d  a  right  to 
redress,  he  had  a  different  specific;  legal  rem- 
edy by  appeal  or  supersedeas. 

550  *2.  That  the    order   of  the    county 
court,  on  the  10th  of  Octot)er,   1803, 

refusing  to  let  the  repairs  of  the  bridge,  was 
made  in  the  exercise  of  their  judiciat  author- 
ity. And,  for  this  latter  reason,  they  decided 
that  they  had  no  power  to  award  the  manda- 
mus. 
Prom  which  decisioii,  Brander  appealed  to 

the  court  of  appeals. 

Hay,  for  the  appellant.  The  mandamus 
was  a  proper  remedy ;  and  it  makes  no  dif- 
ference, that  the  party  might  have  appealed, 
as  a  mandamus  lies  in  many  cases  where 
th6re  is  another  remedy.  3  Black.  Com.  110 ; 
2  Stra.  1082 ;  3  Bac.  Ab.  534, 535 ;  I  Black.  Rep. 
640 ;  3  Black.  Com.  65,  But,  if  it  were  other- 
wise, the  appellant  must  nevertheless  succeed, 
because  he  has  no  other  remedy.  For  the  act 
of  assembly  does  not  allow  an  appeal  in  cases 
of  this  kind,  but  relates  to  controversies 
between  individuals  only,  1  Rev.  Code,  82 ; 
and  here  there  was  no  opposing  individual 
to  satisfy  the  act.  A  contrary  doctrine  would 
produce  great  inconveniences;  but  this  pro- 
duces none,  at  the  same  time  that  it  prevents 
a  multiplicity  of  suits,  and  enables  the  court 
to  do  justice' at  once,  without  subjecting  the 
county  to  the  great  accumulation  of  costs, 
which  a  variety  of  suits  would  create.  Be- 
sides, no  action  lay ;  for  there  waia  no  reus, 
although  there  was  an  actor,  and  a  judex. 
Co.  Litt.  39,  (a.)  The  court  was  bound  to 
build  the  bridge  ;  for  it  was  both  necessary, 
and  to  cross  a  public  road :  In  which  case 
the  law  is  peremptory,  and  leaves  nothing  to 
the  discretion  of  the  court,  who  are  obliged 
to  erect  it.  But.  if  it  lay  in  discretion,  they 
were  compellable,  by  mandamus,  to  exercise 
it  properly.    4  Burr.  2188. 

Randolph,  contra.  The  county  court  had 
discretion  in  the  matter ;  and  consequently 
their  judgment  was  conclusive,  unless  some 
abuse  be  shewn.  The  question  was  judicial ; 
and  a  mandamus  does  not  lie  to  a  court  of 
record.    1  Term  Rep.  404 ;  3.  Com.  Dig. 

551  28.     The  act  of  assembly  *makes  a  dis* 
tinction  where  the  bridge  is  to  be  built 

by  one  county  only,  and  where  by  two  ;  for, 
in  the  latter  case,  the  application  may  be 
made  to  the  general  court,  but  in  the  other, 
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no  mandamus  is  mentioned.  The  party 
might  have  appealed  ;  and  therefore  a  man- 
damus did  not  lie,  because  he  had  another 
remedy.  This  court  has  not  jurisdiction  ;  for 
the  act  of  assembly  confers  none  by  way  of 
appeal ;  and  if  it  has  cognizance  at  all,  a  writ 
of  supersedeas  was  the  proper  course.  Mayo 
V.  Clarke,  2  Call,  276.  It  does  not  appear,  by 
the  record  of  any  court,  that  this  was  a  pub- 
lic bridge ;  and  parol  evidence  was  not  ad- 
missible to  prove  it. 

Wickham,  in  reply.  Brander  obtained  the 
rule  upon  evidence  that  it  was  a  public 
bridge ;  and  therefore  the  justices  ought  to 
have  shewn  that  it  was  a  private  one.  The 
authority  of  the  county  court  was  not  judi- 
cial, but  a  mere  power  to  do  a  particular 
thing ;  which  not  having  been  exercised 
when  it  ought,  a  mandamus  to  compel  the 
exercise  was  a  proper  remedy.  That  the 
power  was  discretionary,  makes  no  differ- 
ence ;  for  the  passage  cited  from  Com.  Dig. 
28,  does  not  prove  that  it  does  ;  because  that 
might  have  been  a  colleiire  by  private  dona- 
tion ;  and  then,  not  being  a  judicial  institu- 
tion, the  maxim  Cujus  est  dare,  ejus  est 
disponere,  applies.  Wherever  there  is  a  pub- 
lic duty  to  be  performed,  and  the  individual, 
who  ought  to  perform  it,  will  not,  a  writ  of 
mandamus  lies.  Smith  v.  Dyer,  1  Call,  562. 
Brander  was  not,  strictly  speaking,  a  party  to 
the  decision  in  the  county  court ;  and  there- 
fore could  not  appeal  as  a  matter  of  right. 
Dunlop  V.  The  Commonwealth,  2  Call,  284. 
Which  obviates  the  objection  founded  upon 
his  supposed  right  to  another  remedy. 

Cur.  adv.  vult. 

TUCKER,  Judge.  That  the  district  court 
erred  in  refusing  the  mandamus  for  the  rea- 
son assigned  by  them,  if  I  had  before  enter- 
tained a  doubt,  it  would  have  been 
552  removed  *by  the  authority  cited  by  Mr. 
Hay  from  Co.  Litt.  39,  a.  That  in 
every  judgment  there  must  be  three  persons. 
Actor,  Reus,  et  Judex.  The  second  person, 
a  defendant,  was  wanting  in  this  case ;  and 
therefore,  in  my  opinion,  the  order  of  the 
court  was  no  judgment.  Consequently,  that 
order  was  not  made  by  the  court  in  the  exer- 
cise of  their  judicial  authority ;  but  in 
another  character,  to  wit,  as  commissioners 
of  police,  for  the  county. 

Our  constitution,  art.  13,  15,  gives  the 
county  courts  authority,  and  imposes  duties 
foreign  from  those  of  a  judicial  nature.  They 
are  to  recommend  militia  officers,  justices  of 
the  peace,  sheriffs  and  coroners,  to  the  execu- 
tive. The  law  imposes  on  them  a  multitude 
of  duties  of  the  same  nature.  They  are  to  lay 
out  roads,  build  bridges,  authorize  ferries  in 
certain  cases ;  permit  the  erection  of  mills, 
license  tavern  keepers,  build  court-houses, 
jails,  &c.;  and  finally  to  impose  a  levy  upon 
the  tithables  in  their  counties,  for  the  pur- 
pose of  defraying  all  expenses,  incurred  by 
the  court,  under  the  authority  of  any  law. 
These  are  the  functions  of  commissioners  of 
police,  and  not  of  a  judicial  court. 

The  first  reason  assigned  for  cause  why  a 
mandamus  should  not  issue,  is  not  more  sat- 
isfactory to  me  than  the  second ;  and  al- 
though the  district  court  have  not  assigned 
that  also  as  a  ground  of  their  refusal,  I  think 
it  ought  to  be  noticed. 

'*  Any  person  thinking  himself  aggrieved 
by  the  judgment,  or  sentence,  of  any  county 


court,  in  any  action,  suit  or  contest  whatso- 
ever, where  the  debt  or  damages  is  of  a  cer- 
tain value ;  or  where  the  title  or  bounds  of 
land  shall  be  drawn  in  question  ;  or  the  con- 
test shall  be  concerning  mills,  roads,  &c. 
may  appeal.*' 

This  clause,  it  is  contended,  gave  the  ap- 
pellant a  remedy  by  appeal.  I  conceive  not. 
Here  was  no  contest ;  no  party  defendant ; 
no  opposer  of  the  motion.  The  words  action, 
suit,  or  contest,  run  through  the  whole  clause. 
There  must  be  one,  or  the  other,  to  give  a 
right  to  appeal  from  the  judgment  or  sentence 
of  the  court.    A  motion,  not  opposed, 

553  *does  not  constitute  either  an  action, 
suit  or  contest,  except  in  some  particu- 
lar cases,  provided  for  by  law,  and  founded 
upon  notice  to  a  party  against  whom,  or 
against  whose  interest,  the  motion  was 
made.  As  in  cases  of  motions  upon  replevin 
and  forthcoming  bonds,  and  others  of  a  sim- 
ilar nature.  In  those  cases  there  is  a  defend- 
ant so  made  by  the  notice  ;  and,  if  he  fails  to 
appear,  judgment  goes  against  him  by  default 
for  want  of  appearance.  There  is  no  parallel 
between  such  motions,  and  that  we  are  now 
considering. 

The  writ  of  mandamus  was  introduced  to 
prevent  disorder  from  a  failure  of  justice  and 
defect  of  police.  It  ought  therefore  to  be 
used  upon  all  occasions  where  the  law  has 
established  no  specific  remedy  ;  and  where, 
according  to  justice  and  good  government, 
there  ought  to  be  one.  3  Burr.  1267.  The 
legislature  in  the  act  concerning  roads,  have, 
in  one  case,  expressly  provided  for  its  use. 
In  others  of  like  nature,  where  no  other 
specific  remedy  can  be  had,  it  ought  to  be 
granted. 

But  the  party  applying  for  a  writ  of  man- 
damus is  not  entitled  to  it,  unless  a  proper 
case  be  previously  shewn,  to  the  satisfaction 
of  the  court.  The  case  suggested  to  the  dis- 
trict court,  as  appears  from  the  rule  to  shew 
cause,  was,  I  conceive,  such  a  case ;  but,  if 
the  matter  contained  in  the  bill  of  exceptions 
may  be  relied  on  as  furnishing  a  true  state  of 
the  case,  there  was  not  only  a  suppression  of 
truth,  but  an  absolute  suggestio  falsi  con- 
tained in  the  suggestion  to  the  district  court 
for  the  rule.  The  road,  from  the  record 
exhibited  in  the  bill  of  exceptions,  does  not 
appear  to  be  apubHo-^road,  nor«axoad  leading 
to  the  court-house  of  the  county,  which  must 
be  a  public  road,  (and  which  the  justices  are 
bound  to  open  and  to  keep  open  and  in  repair) ; 
but  a  mere  private  way,  to  and  from  the 
appellant's  mill. 

The  mill,  by  the  terms  of  the  law,  must 
have  had  a  bridge  over  the  pier  head,  flood 
gates,  or  any  waste  cut  through,  or  round 
the  dam,  built  and  kept  in  repair  at  the 
expense  of  the  owner,  and  not  of  the  county, 
even  if  a  public  road  had  been  established 
across  the  dam.    But  the  road  (as  far 

554  as  *appears  by  the  record)  was  estab- 
lished only  to  and  from  the  margin  of 

the  creek,  and  not  across  it.  There  is  no 
record  to  shew  that  there  ever  was  a  bridge 
built  at  the  expense  of  the  county,  or  after- 
wards accepted  by  the  court,  as  a  public 
bridge.  The  motion  to  the  county  court  was 
to  repair,  not  to  erect  a  new  bridge,  or  accept 
the  one  already  built.  It  was  a  mere  private 
easement ;  and  Brander  might  as  wcdl  have 
called  upon  the  court  to  repair  the  road  over 
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his  dam,  as  over  this  bridge.  The  plaintiff, 
we  are  told  by  the  bill  of  exceptions,  pro- 
posed to  examine  witnesses,  then  in  the 
district  court,  in  support  of  his  application 
for  a  mandamus.  That  court  would,  in  my 
opinion,  have  erred  egregiously,  had  it  gone 
into  the  examination  of  witnesses.  Roads, 
mills,  bridges,  &c.  being  established  by 
matter  of  record,  matter  of  record  only  could 
be  admitted  to  prove  whether  the  bridge  was 
a  public,  or  private,  bridge.  And,  if  no  other 
matter  of  record  was  produced  than  that  con- 
tained in  the  bill  of  exceptions,  I  am  of 
opinion  the  district  court  ought  to  have  re- 
fused the  mandamus.  The  bill  of  exceptions 
proves  these  records  to  have  been  offered, 
and  read  to  the  court ;  and  although  I  am  of 
opinion,  for  the  reasons  before  given,  that 
the  court  ought  not  to  have  refused  the  man- 
damus, for  the  cause  assigned  in  their  judg- 
ment, yet  that  their  refusal  was  right  upon 
the  merits,  as  shewn  by  the  bill  of  exceptions. 

ROANE,  Judge.  Although  I  concur  with 
judge  Tucker  in  the  general  course  of  his 
reasoning,  yet  I  think  proper  to  make  a  few 
remarks  upon  certain  parts  of  the  case. 

The  judges  below  appear  to  have  denied 
their  own  jurisdiction  in  cases  ol  this  kind ; 
but  the  8th  section  of  the  act  of  assembly 
concerning  roads,  provides  for  a  mandamus 
expressly ;  and  therefore  the  district  court 
was  clearly  wrong  upon  that  point.  But, 
with  respect  to  the  facts  of  the  case,  the 
records  shew  that  the  road  on  each  side 
extended  to  the  branch  only,  without  crossing 
it ;  so  that  the  intervening  space  was  no 
part  of  the  road,  had  it  even  been  a 
555  public  *one  ;  and  therefore  there  was 
no  ground  to  apply  for  the  erection  of 
a  bridge  over  it,  at  the  expense  of  the 
county.  But,  in  order  to  get  over  this  objec- 
tion, it  was  urged,  that  Jackson  first,  and 
Brander  afterwards,  was  appointed  overseer 
of  the  road.  This,  however,  instead  of  help- 
ing the  case,  shews  that  the  road  was  never 
considered  as  a  public  one :  for  no  other 
hands  were  assigned  to  the  repair  of  it,  but 
those  of  the  owners  of  the  mill ;  which 
proves,  that  nobody  else  was  interested  in  it. 
Parol  evidence  would  have  been  improper ; 
because  the  regular  proofs  in  such  cases  are 
matters  of  record,  and  there  was  no  room  for 
presuming  that  any  were  lost  from  length  of 
time,  or  otherwise  :  for  not  more  than  fifteen 
years  had  elapsed,  and  no  circumstances,  or 
destruction  of  records  is  suggested,  to  lay  a 
foundation  for  parol  evidence.  The  whole 
case,  therefore,  stood  upon  paper ;  and,  upon 
the  merits,  I  think  the  mandamus  was  prop- 
erly refused. 

CARRINGTON,  Judge,  concurred. 

LYONS,  President.  We  all  agree  that  a 
mandamus  is  in  general  a  proper  remedy ; 
and  I  think  it  ought  to  have  been  granted  in 
the  present  case.  For  the  district  court 
decided  that  they  could  not  go  into  the  evi- 
dence, because  they  had  not  authority  to 
allow  the  writ.  The  testimony,  therefore, 
was  not  heard  ;  and,  consequently,  I  cannot 
pronounce  that  there  was  no  ground  for  the 
application.  All  that  I  can  say  is,  that  the 
court,  contrary  to  their  own  notion,  had 
authority  to  award  the  process,  and  that  they 
should  now  have  liberty  to  do  so,  in  order  to 
enable  them  to  hear  the  evidence,  and  decide 
upon  the  merits.    But,  as  a  majority  of  this 


court  is  of  a  different  opinion,  the  judgment 
is  to  be  affirmed ;  and  the  following  is  to  be 
the  entry  : 

"The  court  is  of  opinion,  that  the  said 
district  court  ought  not  to  have  refused  the 
writ  of  mandamus,  for  the  reasons  assigned 
by  the  said  court  in  their  judgment ;  but  this 

court  is  further  of  opinion  that  the  mat- 
556      ters  contained  and  set  forth  *in  the 

appellant's  bill  of  exceptions,  in  which 
it  is  now  presumed  the  whole  merits  of  his 
case  are  as  fully  stated,  as  the  same  could  be 
made  to  appear  by  matter  of  record, '  did 
furnish  a  sufficient  ground  and  reason  for 
the  said  district  court  to  have  refused  the 
writ  of  mandamus  prayed  for ;  and  that  the 
same  ought  to  have  t>een  refused,  because 
the  appellant  did  not  shew  a  sufficient  cause, 
to  the  court,  to  entitle  him  to  the  benefit  of 
the  said  writ.  Therefore  it  is  considered, 
that  the  said  judgment  be  affirmed,  and  that 
the  appellees  recover  against  the  appellant 
their  costs  by  them  about  their  defence  in 
this  behalf  expended.'* 


The  Dinwiddle  Justices  v.  The  Chester- 
field Justices. 
[Xovember,  1805.] 

MsiHlsmiM— Rule  to  dhow  Cooso.— There  must  be  a 
rule  to  shew  cause,  before  a  writ  of  mandamus 
can  be  awarded. 

The  county  court  of  Chesterfield  caused 
application  to  be  made  to  the  county  court 
of  Dinwiddle,  to  appoint  commissioners  to 
meet  those  appointed  by  the  court  of  Chester- 
field to  let  the  re-building  of  Pocahontas 
bridge  across  Appomattox  river  at  Peters- 
burg. The  court  of  Dinwiddle  refused  ;  and 
thereupon  the  court  of  Chesterfield  applied 
to  the  district  court  for  a  mandamus  to  com- 
pel it.  Without  any  previous  rule  to  shew 
cause,  a  writ  nisi  was  obtained  ;  to  which  the 
court  of  Dinwiddle  made  a  return,  by  attor- 
ney, assigning  the  following  reasons  for 
their  refusal  to  appoint  commissioners, 
namely,  1.  That  the  re-building  of  the 
bridge  would  obstruct  the  navigation  of  the 
river.  2.  That  its  situation,  when  there  was 
a  rise  in  the  river,  was  inconvenient.  3. 
That,  about  a  mile,  or  a  mile  and  a  half 
above,     at    Campbell    &    Wheeler's    mills, 

there  is  a  sufficient  bridge  maintained 
557      *at     the    expense    of    both    counties. 

4.  That,  when  Dinwiddle  county  court 
consented  to  bear  a  part  of  the  expense  of  the 
last  mentioned  bridge,  the  commissioners  on 
the  part  of  Chesterfield  assured  the  said  court 
of  Dinwiddle,  that  all  claim  upon  that  court 
for  re-building  Pocahontas  bridge  should 
be  forever  relinquished ;  and  that  in  consid- 
eration of  that  assurance  only,  the  court  of 
Dinwiddle  gave  their  assent.  5.  Because 
there  is  a  toll-bridge  near  Pocahontas  bridge, 
which  answers  every  purpose  of  public  con- 
venience. 6.  That  the  bridge  is  not  nec- 
essary. The  district  court  awarded  a 
peremptory  mandamus ;  and  the  justices  of 
Dinwiddle  appealed  to  the  court  of  appeals. 

6.  K.  Taylor,  for  the  appellants.  The 
return  to  the  mandamus  was  made  by 
attorney,  and  not  by  the  court,  which  is 
improper  ;  for  the  return  can  never  be  made 
by  attorney,  except  in  the  case  of  a  corpo- 
ration. So  that  there  was,  in  fact,  no 
appearance    by     the     appellants.    Besides, 
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there  is  no  replication  to  return,  although 
the  act  of  assembly  requires  it,  and  that  a 
jury  shall  be  impanelled  to  try  the  cause; 
which  was  not  done.  Therefore,  under  every 
point  of  view,  the  peremptory  order  for  the 
writ  was  erroneous. 

6.  Hay,  contra.  If  there  was  no  return  to 
the  mandamus,  as  the  appellants'  counsel 
supposes,  then  the  appellees  were  entitled  to 
judgment  by  default ;  for  the  return  by  the 
attorney  was  the  appearance  of  the  appel- 
lants, which  puts  an  end  to  all  the  rest  of 
the  exceptions. 

TUCKER,  Judge.  The  district  court  of 
Petersburg  (without  any  previous  rule,  as 
far  as  appears  by  the  record),  granted  a 
mandamus  to  the  justices  of  Dinwiddle  court, 
without  naming  them,  to  appoint  commis- 
sioners to  join  others  appointed  by  Chester- 
field court,  to  let  the  re-building  of  Poca- 
hontas bridge,  across  Appomattox  river  at 
Petersburg,   without   stating   that  the 

558  bridge  had  theretofore  been  erected  *and 
kept  in  repair  at  the  joint  expense  of 

both  counties;  or  that  the  river  Appo- 
mattox divided  the  two  counties;  or  even 
that  the  bridge  was  upon   any  public  road. 

A  return  was  made  to  this  mandamus,  by 
attorney  ;  And  the  causes  assigned  were,  1. 
That  the  re-building  of  the  bridge  would 
obstruct  the  navigation  of  the  river.  2. 
That  its  situation,  whenever  there  was  a 
rise  in  the  river,  was  inconvenient.  3.  That, 
about  a  mile,  or  a  mile  and  a  half  above,  at 
Campbell  &  Wheeler's  mills,  there  is  a  suffi- 
cient bridge  maintained  at  the  expense  of 
both  counties.  4.  That,  when  Dinwiddle 
county  court  assented  to  bear  a  part  of  the 
expense  of  the  last  mentioned  bridge,  the 
commissioners,  on  the  part  of  Chesterfield, 
assured  the  said  court  of  Dinwiddle,  that  all 
claim,  upon  that  court,  for  re-building  Poca- 
hontas bridge,  should  be  forever  relinquished, 
in  consideration  of  which  only  the  said 
court  gave  such  assent.  5.  Because  there 
is  a  toll-bridge  near  Pocahontas  bridge, 
which  answers  every  purpose  of  public  con- 
venience. 6.  That  the  bridge  is  not  nec- 
essary. 

The  district  court  awarded  a  peremptory 
mandamus ;  and  the  justices  of  Dinwiddle 
appealed  to  this  court. 

With  a  view  to  save  the  future  time  of  this 
court ;  the  delay  and  inconvenience  to  the 
public,  if  this  judgment  be  reversed ;  and  all 
future  expense  and  litigation  between  the 
parties,  I  shall  first  consider  the  merits  of 
the  case,  as  brought  forward  by  the  appel- 
lants :  secondly,  the  validity  of  the  return 
made  in  their  behalf  ;  and  thirdly,  the  validity 
of  the  writ  of  mandamus,  and  the  propriety 
of  granting  it.  My  reasons  for  this  inverted 
order  of  considering  the  case,  will  then  be 
shortly  given. 

1.  The  first  cause  assigned  by  the  justices 
of  Dinwiddie  for  not  obeying  the  writ  is, 
that  the  re-building  the  bridge  would  obstruct 
the  navigation  of  the  river.  To  this  the  ap- 
pellees might  have  replied,  that  the  river 
was  not  navigable,  nor  capable  of  being 
made  navigable  for  vessels  above  two  hun- 
dred yards  higher  up  ;  and  if  issue  had  been 
taken  upon  that  fact,  and  found  for  the 
appellees,  I  conceive  that  cause  would  have 
been  insufficient  to    quash    the   writ. 

559  *2.  The  second  cause    assigned    is. 


that  the  situation,  whenever  there  is  a 
rise  in  the  river,  is  inconvenient.  To  this,  it 
might  have  been  replied,  that  that  inconven- 
ience might  be  effectually  removed  by  a  short 
causeway  from  the  foot  of  the  bridge  to  the 
rising  ground  in  Petersburg ;  and  that  fact, 
if  put  in  issue,  and  found  for  the  appellees, 
would  have  afforded  no  ground  for  quashing 
the  writ. 

3.  The  third  cause  assigned  is,  that  there 
is  another  sufficient  bridge  at  Campbell  & 
Wheeler's  about  a  mile,  or  a  mile  and  a  half 
higher  up,  which  is  kept  up  at  the  expense 
of  both  counties.  To  this,  it  might  have 
been  replied,  that  Pocahontas  bridge  is  upon 
the  main  public  road  leading  to  the  seat  of 
government ;  that  it  is  an  ancient  bridge, 
long  established,  and  heretofore  kept  in 
repair  by  both  counties  ;  that  the  bridge  at 
Campbell  &  Wheeler's  is  not  upon  the  public 
road  leading  to  the  seat  of  government ;  that 
Petersburg  is  a  staple  town,  where  public 
warehouses  for  the  inspection  of  tobacco  are 
established;  and  that  discontinuing  the 
bridge  at  Pocahontas  would  be  a  great  griev- 
ance and  inconvenience  to  such  of  the  in- 
habitants of  Chesterfield  as  have  used  and 
still  use  to  carry  their  tobacco  thither  to 
be  inspected.  If  either  of  these  facts  had 
been  put  in  issue  and  found  for  the  appellees, 
it  would  have  been  good  cause  for  awarding 
the  mandamus. 

4.  The  fourth  cause  assigned  is,  a  relin- 
quishment of  all  claim  to  future  repairs  of 
this  bridge ;  which,  if  true,  is  against  law. 
The  court  of  Chesterfield  had  no  power  or 
authority  to  make  such  a  proposal ;  or,  if 
accepted,  to  make  such  a  relinquishment. 
How  could  the  justices  then  sitting  bind  their 
successors  by  any  such  engagement,  when  it 
might  be  in  proof,  that  the  public  conven- 
ience required,  that  the  bridge  at  Pocahontas 
should  always  be  kept  in  repair?  If  there 
was  any  such  assurance  on  the  part  of  the 
commissioners,  they  exceeded  their  author- 
ity ;  which  was  only  to  meet  other  commis- 
sioners, to  be  appointed  by  Dinwiddie  court, 
to  confer    with  them,   and    agree    on    the 

manner  and  conditions  of  letting  the 
560      repairs  of  the  bridge.    No  evidence  *on 

this  point  ought  to  have  been  heard  by 
the  court ;  and,  if  there  had  been  no  other 
cause  assigned  for  quashing  the  writ,  it 
ought  to  have  been  awarded,  because  this 
was  against  law,  and  against  public  conven- 
ience and  utility. 

5.  The  fifth  reason  assigned  is,  that  there 
is  a  toll-bridge  near  thereto,  which  answers 
every  purpose  of  public  convenience.  Now 
public  convenience  is  compounded  of  private 
convenience.  It  is  no  doubt  a  great  private 
convenience  to  one  individual,  (the  owner  of 
this  toll-bridge),  that  five  hundred  inhabit- 
ants of  Chesterfield  and  as  many  of  Din- 
widdie, should,  instead  of  crossing  the  river 
free,  in  consideration  of  contributing  to  the 
building  and  keeping  Pocahontas  bridge  in 
repair,  pay  him  as  much  toll  in  one  day  for 
crossing  his  bridge,  as  they  would  pay  in  a 
year,  or  perhaps  in  seven,  for  re-building 
and  keeping  the  public  bridge  in  repair. 
But  it  would  be  hard  to  prove  that  this  heavy 
contribution  answers  every  purpose  of  pub- 
lic convenience  to  those  inhabitants  of  these 
counties,  (not  to  mention  all  others  who  have 
occasion  to  travel  this  public  road) ,  who  are 
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thus  to  be  taxed  to  fill  the  cofFers  of  the 
owner  of  the  toll-bridge. 

6.  The  sixth  reason  assig-ned  is,  that  the 
bridge  is  not  necessary.  This  is  offering  a 
conclusion  instead  of  a  fact  .*  And  as  it  is  a 
conclusion  in  direct  opposition  to  facts  that 
might  have  been  put  in  issue,  and  which 
probably  would  have  been  found,  it  de- 
serves no  other  attention. 

Therefore  the  causes  assigned  in  behalf 
of  the  Dinwiddle  justices,  had  they  been 
properly  assigned,  and  due  proceedings 
thereupon  had,  would  probably  have  been 
considered  in  this  court,  as  they  were  in  the 
district  court,  where  the  truth  of  some,  and 
validity  in  law  of  others,  appears  to  have 
been  examined,  in  a  manner  probably  agreed 
on  between  the  parties,  as  not  shewing  a 
sufficient  reason  for  quashing  the  mandamus. 
But  had  there  been  sufficient  matter  alleged 
by  way  of  cause  against*  the  peremptory 
mandamus,  yet,  in  the  way  the  same  was 
presented  to  the  court,  it  did  not  amount  to 
a  return. 

561  *The  return  to  a  mandamus*  'must  be 
made  by  the  person  or  persons  to  whom 

the  writ  is  directed.  But,  in  this  case,  it  is 
made  by  the  attorney,  and  not  by  the  jus- 
tices, or  by  the  dourt,  under  their  county 
seal,  certified  by  the  clerk  of  the  county. 
One  or  other  of  which  modes,  (I  am  not  pre- 
pared to  say  whichO  appears  to  me  to  be 
more  proper  than  that  which  has  been 
adopted;  For  I  presume  it  will  not  be  con- 
tended, that  they  could  be  made  liable  in  an 
action  for  a  false  return,  not  made  by  them- 
selves, but  by  the  attorney ;  which,  of  itself, 
satisfies  me  of  the  insufficiency  of  this  return; 
Now,  no  point  seems  better  settled,  than  that 
if  no  return  be  made  to  the  first  writ  of 
mandamus,  (which  is  always  in  the  alterna- 
tive, either  to  do  the  thing,  or  to  shew  cause 
for  not  doing  it,)  so  that  no  cause  is  shewn  ; 
or  if  sufficient  cause  be  not  shewn,  or  not 
properly  shewn,  the  peremptory  writ  of 
mandamus  shall  be  awarded, 

I  come  then  thirdly  to  consider  the  writ  of 
mandamus  itself,  and  the  proceedings  in 
order  thereto,  as  far  as  they  appear  upon  this 
record.  At  present,  it  does  not  appear  that 
there  was  any  rule  to  shew  cause :  but  that, 
is  an  indispensable  prerequisite,  and  might 
have  been  shewn  for  cause  against  awarding 
the  peremptory  writ.  However,  as  a  defend- 
ant may  waive  the  necessity  of  a  writ  in 
common  cases,  and  may  voluntarily  come 
into  court,  and  defend  the  suit  or  confess 
judgment,  as  was  formerly  done  in  the  gen- 
eral court,  in  the  case  of  Picket  v.  Claiborne, 
so  I  apprehend  the  justices  might  waive  the 
previous  notice,  and  appear  to  the  writ  of 
mandamus,  by  making  a  return  thereupon, 
assigning  the  causes  for  not  obey  in  git,  omit- 
ting this  as  one.  But,  being  of  opinion  that 
they  have  not  appeared,  nor  made  any  return 
to  the  writ,  for  the  reasons  before  stated,  I 
think  every  objection  upon  that  ground,  still 
open  to  them  ;  and  that  this  court  cannot 
get  over  quashing  the  writ,  because  it  issued 
improvidently,  without  such  previous  notice. 
If  I  had  any  doubt  as  to  this  point,  I  should 
still  be  of  opinion,  that  the  writ  ought  to  be 
quashed ;  because  it  does  not  state,  that  the 
bridge  was  over  a  water  course  which 

562  divided  two  counties;  *nor  that    the 
same  was  an  ancient  bridge,  which  had 


been  built  and  kept  in  repair  at  the  expense 
of  both  counties  ;  nor  even  that  it  was  upon 
any  public  road,  leading  from  one  county  to 
another,  or  to  the  seat  of  government,  &c. 
All  which  objections,  as  the  defendants  have 
never  appeared,  and  by  their  answers  directly 
or  indirectly  waived  them,  I  conceive  may 
now  be  made,  and  that  the  writ  ought  to  be 
quashed  ;  and,  consequently,  that  the  judg- 
ment of  the  district  court,  awarding  a  per- 
emptory mandamus,  should  be  reversed. 

ROANE,  Judge.  As  there  was  no  rule  to 
shew  cause,  the  mandamus  issued  improvi- 
dently;  and  therefore  I  am  of  opinion,  that 
the  judgment  should  be  reversed,  and  the 
writ  quashed. 

LYONS,  President,  concurred. 


Madison  &  al.  v.  Vaughan. 

[November,  1805  ] 

Lottery— Mistake  In  Drawinfl:— Effect.— A  mistake  in 
tbe  drawing-  of  a  lottery,  la  fatal  and  a  redrawing- 
must  take  place. 

An  act  df  assembly,  passed  the  9th  day  of 
January,'  1804,  authorised  commissioners  to 
raise  a  sum  of  money,  by  way  of  lottery,  for 
the  benefit  of  William  and  Mary  college. 
By  the  scheme  of  the  commissioners,  which 
was  advertized,  each  holder  of  a  ticket  wad 
to  receive  the  prize  drawn  against  his  ticket ; 
but  nothing,  if  the  paper  drawn  against  it 
was  a  blank  :  and  the  last  drawn  ticket  was 
to  be  entitled  to  a  prize  of  $10,000.  The 
lottery  was  drawn  ;  and,  in  the  course  of  the 
drawing,  a  prize  of  $10,000,  drawn  against  a 
certain  ticket,  was,  by  mistake,  proclaimed 
to  be  $500,  only.  At  the  conclusion  of  the 
drawing,  it  was  discovered,  that  the 
563  *ft umber  of  papers  put  into  the  number 
wheel,  and  marked  with  numbers  cor- 
responding with  those  on  the  tickets,  was 
7999  instead  of  8000 ;  and  that  one  blank  had 
been  put  by  mistake  into  the  prize  wheel, 
more  than  ought  to  have  been  put  in.  The 
commissioners  doubting  whether  they  ought 
to  pay  the  prizes  which  had  been  drawn, 
Vaughan,  who  owned  one  of  the  fortunate 
tickets,  brought  suit  in  the  superior  court  of 
chancery,  against  the  college,  (of  which  Mad- 
ison was  president,)  and  the  commissioners, 
to  recover  the  sum  drawn  by  the  plaintiff. 
The  chancellor  decreed  payment ;  and  the 
defendants  appealed  to  the  court  of  appeals. 

Randolph,  for  the  appellants.  If  the  miss- 
ing ticket  was  not,  in  fact,  put  into  the 
wheel,  the  chances  were  all  changed,  and 
the  contract  violated.  The  comtnissioners 
were  the  agents  of  all  the  parties  ;  and  the 
expectation  of  each  person  concerned  was, 
that  the  drawing  would  be  conducted  accord- 
ing to  the  scheme ;  and,  as  that  did  not 
happen,  all  were  deceived.  If  there  had  been 
fraud,  the  court  would  have  interfered  ;  and 
there  is  the  same  reason  for  it  where  there 
was  a  mistake.  The  holders  of  the  tickets 
had  a  right  to  demand  a  strict  adherence  to 
the  scheme  ;  and,  as  if  that  had  been  pur- 
sued, the  chances  might  have  been  different, 
a  departure  from  it,  without  their  consent, 
was  an  injury  to  the  unsuccessful  adven- 
turers ;  which  can  only  be  compensated  by  a 
redrawing  of  the  lottery. 

Hay,  contra.  The  court  cannot  assume 
that  all  the  tickets  were  not  put  Into  the 
wheel ;  for  all  may  have  been  there  at  first, 


1049 


6  CALL 


VntOINIA  Rbposts,  Annotatbd. 


664-666 


i 


and  one  afterwards  lost  by  accident.  The 
drawing  of  the  prize  gave  a  right  to  the 
money,  wh'ich  no  mistake  could  defeat,  as  a 
mischance  to  one  oaght  not  to  affect  the  rest 
of  the  holders.  There  was  no  fraad  ;  and  a 
mere  mistake  had  no  effect.  Schinotti  v 
Bumsted,  6  T.  Rep.  646.  A  contrary  doctrine 
would  be  dangerous ;  for  commissioners  find- 
ing it  convenient  to  retain  the  use  of  the 
.  money,  might,  to  accomplish  that  ob- 

564  ject,  purposely  promote  *a  redrawing 
of  the  lottery ;    which,   if  frequently 

repeated,  would  exhaust  the  fund.  The  evil 
of  such  a  practice,  is  proved  by  the  present 
case ;  for  the  drawing  already  had,  cost 
$2000  ;  and  another.would  produce  a  total  loss 
to  the  college.  If  a  redrawing  is  decreed,  all 
confidence  in  lotteries  is  gone  ;  for  men  will 
not  hereafter  embark  in  such  a  sea  of 
troubles.  There  was  no  contract  between 
the  commissioners  on  one  side,  and  all  the 
adventurers  on  the  other,  as  the  appellants' 
counsel  contends.  For  it  is  a  contract  only 
between  the  commissioners  on  one  side,  and 
each  adventurer,  in  his  separate  right,  on  the 
other.  Therefore  a  loss  to  one  ticket  holder 
is  nothing  to  the  rest ;  who  ought  not  to  be 
prejudiced  by  an  injury  done  to  him  ;  as  there 
was  no  contract  between  them  ;  but  his  re- 
dress, if  he  be  entitled  to  any,  is  against  the 
commissioners. 

Wickham,  on  the  same  side.  The  court  had 
jurisdiction  as  the  bill  claimed  the  perform- 
ance of  an  agreement,  and  was  calculated  to 
settle  conflicting  rights.  The  act  of  assem- 
bly is  to  be  construed  according  to  the 
principles  of  the  common  law  ;  and  the  com- 
missioners having  been  empowered  by  it  to 
regulate  the  scheme,  and  the  drawing  of 
the  lottery,  their  act  is  conclusive.  Conse- 
quently, as  their  contract  was  separate  as  to 
each  adventurer,  their  proceedings  cannot  be 
reversed  at  the  instance  of  one  only ;  for 
his  redress  is  against  the  commissioners, 
with  whom  he  contracted ;  and  the  rest  of 
the  ticket  holders  have  no  concern  in  it,  as 
there  was  no  contract  between  him  and  them. 
A  contrary  doctrine  would  open  innumerable 
doors  to  fraud  ;  and  therefore  a  redrawing 
was  not  once  thought  of  in  the  case  of 
Schinotti  v.  Bumsted,  6  T.  Rep.  646.  The 
presumption  is,  that  all  the  tickets  were  put 
into  the  wheel,  and  that  the  missing  one  was 
accidentally  omitted  to  be  recorded  after  it 
was  drawn  out.  That  such  an  accident 
might  occur,  is  proved  by  the  fact  of  the 
$10,000  prize  having  been  proclaimed  as  one 
of  $500  only.  This  shews  the  contingencies  to 
which  such  matters  are  liable.    The 

565  pretermission  of  *the   missing   ticket 
was  one  of  the  hazards  of  the  game  ; 

and  the  owner  has  no  right  to  complain,  as 
the  fortunate  tickets  were  exposed  to  the 
same  risk  ;  for  the  chance  being  equal,  each 
must  abide  by  his  fate.  All  the  tickets  are 
accounted  for  ;  and  there  is  no  room  to  sup- 
pose that  the  lost  one  might  have  been  a 
prize,  especially  as  there  is  no  imputation  of 
fraud.  The  error,  if  any,  was  very  small, 
and  ought  not  to  be  regarded  ;  for  the  loss  to 
the  owner  of  the  ticket  is  $10  only,  and  de 
minimis  non  curat  lex.  Hob.  88,  That  there 
were  no  corresponding  prizes  to  the  two 
blanks  makes  no  difference ;  for,  being 
blanks,  they  produced  no  effect. 
Randolph,  in  reply.    There  was  an  implied 


contract  that  the  drawing  should  be  fairly 
conducted  according  to  the  scheme  ;  and  if 
it  was  not,  the  ticket  holders  were  deceived. 
That  one  ticket  only  was  lost  makes  no 
difference,  for  the  owner  of  that  was  an  in- 
jured man  ;  and  the  amount  of  his  loss  is  not 
correctly  stated  by  the  opposite  counsel,  for 
it  involved  the  chance  of  obtaining  $10,000. 
The  case  of  Schinotti  v.  Bumsted,  6  T.  Rep. 
646,  does  not  apply ;  t>ecause  the  plaintiff 
there  claimed  the  ^  1000  for  the  last  drawn 
ticket ;  and,  in  point  of  fact,  his  was  the 
last  that  was  drawn.  It  makes  no  difference, 
whether  the  lost  ticket  was  in  the  wheel  or 
not :  But,  if  it  did,  there  is  no  proof  that  it 
was  ever  pu^,in.  Actual  fraud  would  hate 
been  cause  for  relief ;  and  mistake  stands 
upon  as  strong  ground.  That  the  reversal 
of  the  decree  may  operate  as  a  discouraj^e- 
ment  to  lotteries,  is  of  no  consequence ;  for 
it  is  a  pernicious  practice,  and  had  better  be 
suppressed  ;  but  at  any  rate  the  legislature 
may  provide  a  remedy  in  future,  if  it  should 
be  deemed  important. 

Cur.  adv.  vult. 

ROANE,  Judge.  There  is  no  ground  for 
believing  that  the  eight  thousandth  ticket 
was  ever  put  into  the  numerical  wheel ;  and 
therefore  the  question  is.  Whether  the  draw- 
ing, which  took  place,  was  valid  ?  It 
566  is  obvious,  that  the  *effect  is  dimin- 
ished, or  increased,  according  to  the 
number  of  tickets ;  and,  consequently,  that 
the  chances  of  the  tickets  actually  drawn, 
were  different,  among  themselves,  from  what 
they  would  have  been,  if  the  true  number 
had  been  put  into  the  wheel :  so  that,  even 
as  to  them,  the  stipulations  were  not  ful- 
filled ;  and  the  mistake  ought  to  be  corrected. 
But  the  argument  is  a  fortiori  as  to  the 
owner  of  the  lost  ticket ;  for  the  others  had 
a  chance,  although  not  that  stipulated  in  the 
scheme  ;  which  was  in  some  degree  compen- 
sated, as  the  omission  diminished  the  num- 
ber of  competitors.  Whereas  the  owner  of 
the  lost  ticket  had  no  chance  at  all ;  but  was 
deprived  of  his  right  altogether.  He  is 
therefore  an  injured  man  ;  and  the  rest  of 
the  adventurers  have  no  right  to  insist  that 
he  shall  not  have  an  opportunity  of  redress. 
It  was  said,  by  Mr.  Hay,  that  the  contract 
was  only  between  the  commissioners  on  one 
side,  and  each  adventurer  in  his  own  right, 
upon  the  other ;  and  therefore,  that  the  loss 
to  one  ticket  holder  was  nothing  to  the  rest ; 
but  the  injured  person  should  seek  redress 
from  the  commissioners.  That,  however,  is 
not  a  true  representation  of  the  case;  for 
the  adventurers  were  joint  partners  in  the 
lottery  as  far  as  respected  the  drawing  of  it, 
although  the  chances  and  the  profits  arising 
from  them  respectively,  were  several ;  thej 
were  therefore  pro  hac  vice,  socially  inter- 
ested, and  must  be  understood  as  having^ 
jointly  stipulated  among  themselves  to 
assist  each  other  in  procuring  a  drawing 
according  to  the  scheme,  that  each  might 
have  the  profit,  which  fortune  might  allot 
him.  The  argument,  therefore,  that  none 
but  the  party  injured  is  concerned  with  his 
loss  from  misconduct  in  the  drawing  of  the 
lottery,  is  not  correct ;  for  the  nature  of 
their  engagement  to  each  other  is,  that 
there  shall  be  a  drawing  according  to  the 
scheme  ;  and  that  they  will  jointly  assist  in 
effecting    it.    The    rest,   therefore,    cannot 
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separate  themselves  from  one,  and  violate 
the  stipulation,  by  ousting*  him  of  his  rights 
themselves,  or  overlooking,  or  ratifying  the 
ouster  of  others;  for  In  societatis  con- 
tractibus  fides  exuberet.  But  this  is  not  the 
only    view    of   the    subject :  a    more 

567  *complete  classification  of  the  parties 
would  be  into  the  colleg'e,  the  commis- 
sioners, and  the  adventurer ;  and  then  their 
relative  duties  are  obvious.  For  according* 
to  that  arrang-emeut,  all  must  be  understood 
as  impliedly  agreeing  with  each  other  to  the 
scheme  published  by  the  commissioners; 
and  the  college  and  adventurers  will  stand 
in  the  relation  of  buyers  and  sellers ;  but 
the  commissioners,  like  auctioneers,  will 
occupy  the  station  of  agents  of  the  of^^er  two 
for  conducting-  the  drawing*  as  prescribed  by 
the  scheme.  3  Burr.  1921.  Which  neces- 
sarily makes  the  college  and  adventurers 
the  real  parties  to  the  drawing  ;  and  conse- 
quently, mutually  responsible  that  it  should 
be  justly  conducted,  according*  to  the  plan 
ag-reed  on.  Any  departure  from  it,  there- 
fore, without  the  joint  consent  of  all,  vitiates 
the  transaction.  The  obligation  to  adhere 
to  the  scheme  is  strengthened  by  the  reflec- 
tion, that  the  scheme  was,  in  effect,  part  of 
the  act  of  assembly  from  which  it  emanated, 
and  from  which  the  commissioners  derived 
their  authority  :  This  made  it  indispensably 
necessary  that  the  scheme  should  be  fully 
complied  with :  For  if  it  was  part  of  the 
act,  the  commissioners  could  not  lawfully 
depart  from  it.  Consequently,  as  the  scheme 
announced  that  8000  tickets  were  to  be 
drawn,  if  less  than  that  number  was  drawn, 
the  stipulations  between  the  parties,  and  the 
law,  were  both  violated  ;  and  therefore,  the 
drawing*  wholly  void.  Nor  is  it  material, 
whether  the  omission  arose  from  neg*lig*ence 
or  mistake ;  for,  either  way,  the  effect  was 
the  same,  as  the  drawing*  was  not  conducted 
according*  to  the  scheme.  But  it  was  said, 
that,  if  the  commissioners  were  the  ag*ents 
of  both  parties,  the  colleg*e  and  adventurers 
were  bound  by  their  acts.  That,  however, 
does  not  meet  my  idea  ;  because  the  ag'ency 
was  confined  to  authorized  and  lawful  pur- 
poses only,  without  extending*  to  any  other. 
Therefore,  as  they  were  not  authorized  to 
agfree  to  acts  of  neg*ligence  or  mistake, 
neither  the  college,  nor  the  adventurers, 
could  be  bound  by  any  of  that  character. 
The  case  of  Schinotti  v.  Bumsted,  6  T.  Rep. 
646,     appears    to    be     hardly    reconcileable 

to  the  act  of  parliament :    But  be  that 

568  *as  it  may,  it  is  the  decision  of  a  court 
of  common  law  upon  a   statute  that 

did  not  extend  to  this  country ;  and  there- 
fore, is  no  authority  here.  I  am,  conse- 
quently, of  opinion,  that  the  drawing*  was 
void,  and  that  a  new  one  oug*ht  to  take 
place. 

FLEMING,  Judge.  The  mistake  vitiates 
the  whole  drawing :  which  ought,  therefore 
to  be  set  aside,  and  a  new  one  directed. 
For  it  makes  no  difference  that  a  single 
ticket  only  was  missing,  as  the  owner  of 
that  was  an  injured  man,  and  the  general 
risk,  as  to  the  rest  of  the  holders,  was  nec- 
essarily changed.  I  am  for  reversing  the 
decree,  that  a  redrawing  of  the  lottery,  may 
take  place. 

LYONS,  President,  concurred;  and  the 
entry  was  as  follows : 


**This  day  came  the  parties,  by  their  coun- 
sel, and  the  court  having  maturely  consid- 
ered the  transcript  of  the  record  of  the 
decree  aforesaid,  and  the  arguments  of 
counsel,  is  of  opinion,  That  in  lotteries, 
every  purchaser  of  a  ticket  is  an  equal 
adventurer,  and,  as  such,  has  a  right  with 
every  other  adventurer,  to  an  equal  chance 
for  a  prize  ;  and  that,  as  a  ticket  numbered 
3556  was  not,  by  neglect  or  accident,  put 
into  the  wheel  before  the  lottery,  in  the  pro- 
ceedings of  this  cause  mentioned,  was 
drawn,  that  ticket  had  not  an  equal  chance 
with  the  tickets  of  the  other  adventurers  ;  or 
rather  had  no  chance  at  all,  to  draw  a  prize. 
And  that,  although  no  fraud,  collusion  or 
evasion,  was  practised  by  the  managers,  or 
their  agents,  in  their  conduct  or  proceedings 
respecting  the  said  lottery,  yet  as  there  was 
a  mistake  in  the  number  of  tickets  put  into 
and  drawn  out  of  both  wheels  of  the  said 
lottery,  the  mistake  might  have  affected  the 
chances  of  others,  as  well  as  that  of  the 
owner  of  the  ticket  No.  3556,  and  therefore 
ought,  in  equity,  to  be  rectified  ;  which  can 
only  be  done  by  a  redrawing  of  the  said 
lottery  according  to  the  original  scheme 
thereof;  and  that  the  appellee  ought 
not     to     be    benefitted    by     the     mistake 

aforesaid,  or  to  be  paid  the  five  hun- 
569      dred  *dollars  drawn  under  such  error 

and  mistake,  as  a  prize  to,  and  by  his 
ticket.  Therefore  it  is  decreed  and  ordered 
that  the  decree  aforesaid  be  reversed  and 
annulled,  and  that  the  appellee  pay  to  the 
appellants  their  costs  by  them  expended  in 
the  prosecution  of  their  appeal  aforesaid 
here.  And  this  court  proceeding  to  make 
such  decree  as  the  said  superior  court  of 
chancery  ought  to  have  pronounced,  it  is 
further  decreed  and  ordered  that  the  bill  of 
the  appellee  be  dismissed,  and  that  the  par- 
ties bear  their  own  costs  in  the  said  superior 
court  of  chancery." 


Commonwealth  v.  Brown. 

[May,  1806.] 

Shertfls— CominlMlons— When  Entitled  to.— The  sher- 
iff is  not  entitled  to  commissions,  unless  the  sale 
is  actually  made. 

This  case  is  an  appeal  from  the  decision  of 
the  district  court  of  Richmond,  allowing  a 
claim  which  was  exhibited  against  the-^^om- 
mon wealth  by  the  appellee,  to  commissions 
claimed  by  the  appellant,  as  sheriff  of  South- 
ampton county,  on  an  execution  from  the 
general  court  on  behalf  of  the  commonwealth 
against  Lazarus  Cook,  security  of  John 
Rogers,  formerly  sheriff  of  Southampton 
county,  which  claim  had  been  rejected  by  the 
auditor. 

The  facts  were,  that  an  execution  issued 
from  the  general  court  against  Cook,  bearing 
date  the  ^th  of  January,  1803,  which  came 
into  the  hands  of  the  appellee,  who  levied 
the  same  on  twelve  grown  negroes,  five 
young  negroes  and  five  horses,  and  appointed 
the  8th  day  of  June,  1803,  as  the  time  of  sale. 
The  property  appears  to  have  been  adver- 
tised at  the  court-house  and  other  public 
places  in  the  county.  The  appellee  suffered 
the  property  to  remain  in  Lazarus  Cook's 
possession  until  the  day  of  sale.    The  sheriff 
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attended  at  Lazarus  Cook's  on  the  day 
of  sale,  but  was  prevented  from  selling^ 
by  the  said  Cook*s  prodnction  of  a 
570  *certificate  from  the  clerk  of  the  gen- 
eral court,  stating  that  the  court  of 
appeals  had  reversed  the  judgment  on  which 
the  execution  had  issued  against  the  said 
Cook.  The  district  court  allowed  the  appellee 
his  commissions  on  the  execution.  From 
which  decision  the  auditor  appealed  to  the 
court  of  appeals. 


Nicholas,  attorney  general.  The  sheriff 
not  having  received  the  money  on  the  execu- 
tion, or  made  an  actual  sale  of  the  property 
taken,  is  not  entitled  to  commissions;  for 
the  act  of  assembly  only  allows  commissions 
where  an  actual  sale  is  made.  1  Rev.  Code, 
211,  218,  326. 


PER  CUR.    Reverse  the  judgment, 
dismiss  the  petition. 


and 


1052 


INDEX. 


AGREEMENT. 

1.  If  a  tract  of  land  ble  sold  for  1100  acres  "more 
or  less,"  at  a  fixed  price;  and  it  turns  out,  that  it  Is 
less,  the  purchaser  will  not  be  relieved  (n  equity. 

Pendleton's  ex'ors  v.  Stewart,  1 

2.  If  the  agreement,  stated  in  the  bill,  be  denied 
by  the  answer,  the  latter  must  be  disproved,  or  the 
bill  will  be  dismissed. 

Blanton  v.  Bracket,  28S 

8.  Quaere,  Whether  an  agreement,  for  an  assism- 

ment  of  damasres,  to  be  recovered  in  a  suit  then 

depending-,  be  valid  ?  Ibid 

4.  A  purchaser,  who  obtains  a  conveyance,  without 

notice  of  a  prior  equitable  lien,  will  be  supported. 

Love  V.  Braxton  and  Ham,  587 

AGENT. 

1.  If  the  person,  with  whom  bonds  are  left  for 
collection,  puts  them  into  the  hands  of  a  lawyer  to 
collect,  he  is  not  further  responsible,  except  for 
money  received  from  the  lawyer. 

Hawkins's  ex'or  v.  Minor,  ex'or  of  Berkeley,   118 

3.  If  a  collector,  living  in  the  neighbourhood  of 
his  principal,  does  not  pay  over  his  collections  in 
convenient  time,  he  is  charcreable  with  Interest 

Ibid 
8.  A  receipt  from  the  principal  to  the  collector 
for  £100  paper  money,  for  which  the  principal  was 
to  account  with  interest,  was  not  a  payment  by  the 
collector,  but  a  loan  of  so  much  paper  mone^,  and 
subject  to  the  scale  of  depreciation.  Ibid 

4.  One  who  is  an  agent,  in  some  respects,  for 
another,  and  suffers  himself  to  be  consulted  and 
advised  with,  as  asrentin  other  transactions  of  the 
principal,  will  not  be  permitted,  to  take  advantage 
of  any  irregularity  in  the  course  pursued  by  the 
princip^;  especially,  if  that  irregularity  proceeded 
from  his  own  advice. 

Staples  V.  Webster,  261 

ALIEN. 

An  alien,  whether  friend  or  enemy,  may  take  by 
grant,  or  devise:  and  is  capable  of  conveying  before 
office  found. 

Marshall  v.  Ck>nrad,  364 

AMENDMENT. 

Upon  trial  of  the  issue  of  nul  tlel  record,  the  court 
may  allow  an  amendment  of  the  declaration;  and, 
if  the  defendant  consent,  may  proceed  with  the 
trial. 

Anderson  v.  Dudley, 


APPEALS,  (CJourt  of.) 

The  court  of  chancery  cannot,  upon  the  same 
facts,  alter  a  decree  of  the  court  of  appeals. 

Price  V.  Campbell,  116 

AWARD. 

Either  party  may,  at  any  time,  before  the  award, 
rescind  the  order  of  reference,  and  discharsre  the 
arbitrators  from  proceeding  to  a  decision. 

Lonff  V.  Lonff,  481 

ASSIGNMENT  OP  BONDS  AND  NOTES. 

1.  The  last  assignee  of  a  promissory  note  cannot 
maintain  an  action  asrainst  a  remote  endorser, 
there  being  neither  consideration,  nor  privity  be- 
tween them. 

Dunlop  V.  Harris,  16 

2.  W.  assignee,  in  blank,  of  M.  the  payee  of  a 
promissory  note,  endorsed  it  in  blank,  to  R.  T.  H.  & 
Ck>.  under  a  special  agreement.  H.  one  of  the  part- 
ners of  R.  T.  H.  &  Co.  filling  up  the  blank  endorse- 
ment to  himself,  brought  suit  against  the  maker, 
obtained  judgment,  and  issued  a  fl.  fa.  which  was 
returned  *no  effects."  Whereupon  he  sued  W.  as 
endorser.  The  record,  of  the  suit,  acrainst  the 
maker,  was  not  proof  of  a  suit,  upon  the  note  as- 
signed by  the  defendant ;  because  that  record 
stated  an  assignment  from  M.  to  H.  who,  individ- 
ually,  had  no  title  to  the  note. 

Hooe  V.  Wilson,  61 

572  *8.  If  there  be  two  endorsers  of  a  promissory 
note;  and  the  last  endorsee  strikes  out  tbe 
second  endorsement,  and  fills  up  the  first  to  himself, 
he  cannot,  upon  nulla  bona  returned  to  an  execu- 
tion against  the  maker,  charge  the  first  endorser; 
because  there  is  no  privity  between  them.  Ibid 


4.  The  plaintiff's  attorney  may  fill  up  a  blank 
endorsement,  and  make  it  payable  to  the  plaintiff, 
duringr  the  trial  of  the  cause.  Ibid 

5.  Quaere,  What  steps  are  necessary  to  be  taken, 
by  the  endorsee,  before  he  can  chargre  the  en- 
dorser? Ibid 

6.  It  seems,  that  a  prior  suit,  against  the  maker, 
is  not,  in  all  cases,  necessary  to  chargre  the  en- 
dorser. Ibid 

7.  It  is  not  sufficient,  for  the  assig^nee  of  a  promis- 
sory note,  to  bring  suit  against  the  maker,  which 
fails  on  account  of  Informality  in  the  proceedings  ; 
but  he  must  bring  a  sufficient  suit,  before  he  can 
charge  the  assigrnor. 

Bronaugh  v.  Scott,  78 

8.  What  is  due  diligence  in  the  assignee  of  a  bond 
or  promissory  note,  is  to  be  decided  by  the  Jury. 

Ibid 

AUDITOR  OP  PUBLIC  ACCOUNTS. 

1.  If  the  owner  of  a  military  certificate  leaves  it, 
in  the  auditor's  office,  for  the  purpose  of  having  a 
warrant,  for  the  interest,  made  out:  audit  Is  lost: 
Quaere,  Whether  the  state,  or  the  auditor,  or  either, 
is  liable  to  make  satisfaction  for  it? 

Johnston  v.  Pendleton,  Auditor,  &c.,  128 

2.  But  if  either  was  liable,  the  assiffument  of  the 
certificate,  to  the  plaintiff,  oufht  to  be  proved. 

Ibid 

BAILMENT. 
See  Auditor,  Public. 

BAIL. 

1.  Plea  by  the  special  bail,  that  the  principal  was, 
on  the  14th  November,  1707,  confined,  by  legal  proc- 
ess in  Philadelphia,  was  unavailincr. 

Ross  V.  Randolph,  206 

2.  For  the  bail  encounters  all  the  consequences  of 
contincrencies,  which  might  happen  from  circum- 
stances existing  at,  and  coeval  with,  the  under- 
takincr.  Ibid 

BASTARD. 

1.  A  child,  born  out  of  wedlock  in  the  year  1774. 
was  legritimated  by  the  subsequent  marriasre  and 
acknowledgment  of  the  parents. 

SleifiTh  V,  Strider,  480 

2.  The  issue  of  a  woman  by  a  second  marriage, 
during  the  lifetime  of  her  first  husband,  are  lecritl- 
mated,  after  the  death  of  their  father. 

Stones  V.  Keelingr,  148 

BEAUMARCHAIS. 

Quaere,  Whether  the  rate  of  depreciation,  adopted 
by  the  court  of  appeals,  applied  to  other  cases, 
arisiuff  out  of  the  same  contract? 

The  Auditor  v.  Chevallie,  107 

BILLS  OF  EXCHANGE. 

1.  If  there  be  twx>  money  counts,  and  one,  upon  an 
inland  bill  of  exchange;  if  the  court  fives  an  Im- 
proper Instruction,  to  the  jury,  with  regard  to  the 
bill  of  exchange,  and  the  bill  of  exceptions  does  not 
state,  that  there  was  no  other  evidence,  it  will  be 
presumed,  after  verdict,  that  the  money  counts 
were  proved, 

Willock  V.  Riddle  &  Co..  358 

2.  What  notice  is  necessary,  on  an  inland  bill  of 
exchange?  Ibid 

8.  The  penalty,  for  not  giving^  notice  of  the  protest 
of  an  inland  bill  of  exchauffe,  is  the  loss  of  Interest 
and  damages:  but  the  principal  is,  nevertheless, 
recoverable.  Ibid 

BRIDGES. 

1.  A  mandamus  is  the  proper  remedy  to  compel 
the  county  court  to  erect  a  bridcre,  across  a  public 
road. 

Brander  v.  The  Chesterfield  Justices,  548 

2.  The  same  doctrine  admitted. 

Dinwiddle  Justices  v.  Chesterfield  Justices,     566 

BRITISH  SUBJECT. 

1.  A  British  subject,  born  before  the  revolution, 
could  not  inherit  lands  in  this  country. 

Read  v.  Read.  160 

2.  See  Alien,  No.  1 :  Devise.  Nos.  3,  5. 


CAVEAT. 


See  Lands,  No.  1. 
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CHANCERY. 


1.  The  court  of  chancery,  when  the  evidence  Is  all 
in  the  record,  may  decide  the  caose,  withont  direct- 
Incr  an  issue. 

Love  V.  Braxton  and  Ham,  587 

573        *2.  If  an  issue  be  directed,  and  the  verdict 
should  not  be  satisfactory;  the  court  of  chan- 
cery may  set  aside  the  verdict;   and   decide  the 
cause,  without  another  trial  of  the  Issue.  Ibid 

8.  The  answer  must  be  contradicted  by  two  wit- 
nesses: or  one  witness  and  strong  circumstances. 

Ibid 

4.  But  the  depositions  of  sinsrle  witnesses,  to  dif- 
ferent conversations,  at  different  places,  will  not 
support  each  other.  Ibid 

5.  Qusre,  Whether  a  purchaser  will  be  affected 
by  rumours  only?  Ibid 

6.  The  court  of  chancery  cannot,  upon  the  same 
facts,  alter  a  decree  of  the  court  of  appeals. 

Price  V.  Campbell,  115 

CHARITIES. 

Devises,  in  favour  of  charities,  and  particularly 
of  those  in  favour  of  liberty,  ousrht  to  be  liberally 
expounded. 

Charles  &  al.  v.  Hunnicutt,  811 

CONSTITUTION. 

The  construction  would  be  unfair,  which  should 
extend  words  of  exclusion,  in  the  constitution,  used 
for  one  purpose,  to  other  objects  not  contemplated 
by  the  framers,  at  the  time. 

The  Case  of  the  County  Iievy,  189 

COUNTY  LEVY. 

The  county  levy  is  not  contrary  to  the  bill  of 
riffbts  and  constitution:  and  the  county  courts 
have  power  to  lay  it 

The  Case  of  the  County  Levy,  180 


DEBT. 

Debt  does  not  lie  for  military  certificates. 
Gibson  V.  Jameson's  ex'ors, 

DEVISE. 


2M 


w 


1.  The  testator  devised  the  interest  of  some  public 
stock  to  his  daughter  for  life;  and.  at  her  death,  the 
interest  of  one-fourth  of  it  to  each  of  his  grand- 
children: and,  at  their  decease,  the  principal  and 
interest  to  be  disposed,  by  them,  to  their  heirs  in 
such  proportion  as  they,  by  their  wills,  respectively, 
may  direct:  And,  in  case  of  the  death  of  his  ffrand- 
dauffhter  S.  C.  without  issue,  her  part  to  his  ffrand- 
dauirbter  E.  C;  this  was  a  devise  of  one-fourth  of 
the  principal  of  the  stock,  after  the  death  of  the 
testator's  dauffhter,  to  S.  C  in  absolute  property. 
Wilkins  V.  Taylor,  150 

S.  The  testator  devised  to  his  wife,  whom  he  ap- 
pointed one  of  his  executors,  the  profits  of  all  his 
estate,  (except  such  monies  as  miffht  be  due  to  him, 
and  one-hall  of  the  interest  accrulnsr  thereon.) 
witb  power  to  sell  all  his  estate:  But  in  case  she 
married,  he  left  her  "The  part  of  the  profits  afore- 
said, arislnff  from  the  sales,  as  the  law  miffht  allow 
her,"  with  such  of  his  furniture  as  she  miffht  think 
proper  to  take,  his  carriafire  and  horses,  and  all  his 
ready  money,  on  hand.  The  wife  married,  without 
havinsr  renounced  the  will:  She  was,  thereupon, 
entitled  only  to  a  third  of  the  profits  of  tbe  lands 
and  slaves  during  her  life,  to  the  cash  on  band  at 
the  testator's  death,  and  a  third  of  the  furniture. 
Dandridfire  &  al.  v.  Dorring-ton,  351 

3.  An  alien,  whether  friend  or  enemy,  may  take  by 
ffrant,  or  devise:  and  is  capable  of  conveyincr  before 
office  found. 

Marshall  v.  Conrad,  364 

4.  For  the  statute  transfers  the  possession  to  the 
devisee,  without  any  act  to  be  done.  Ibid 

5.  And  therefore  Denny  M.  Fairfax  took  the  lands 
devised  to  him,  by  lord  Fairfax,  during  the  war; 
and  was  seized  thereof,  by  force  of  the  devise, 
without  entry.  Ibid 

6.  Devise  toR.  H.,  during  bis  natural  life,  and  no 
longer:  and  after,  to  bis  eldest  son,  and  his  heirs 
forever,  srives  an  estate  tail  to  R.  H. 

Slelgb  V.  Strlder.  489 

7.  Devise,  in  1760,  to  testator's  son,  of  a  tract  of 
land,  without  words  of  perpetuity,  held  a  fee 
simple. 

Engle  V.  Burns.  463 

8.  C.  N.,  in  1788,  devised  a  tract  of  land  to  C.  N.  B.: 
and  all  the  residue  of  bis  lands  to  tbe  testator's  son 
J.  N.  To  his  wife  M.  N.  the  use  of  all  the  said  resi- 
due of  his  lands,  for  the  benefit  of  his  children  E. 
N..  J.  N.  and  S.  N..  during  her  life,  or  widowhood,  or 
until  his  son  J.  N.  came  of  affe:  when  his  wife  was 
to  have  the  use,  only,  of  tbe  plantation  whereon  he 
lived.  He  tben  devised,  to  ber,  the  use,  during-  her 
life,  or  widowhood,  of  all  the  rest  of  his  estate,  to 
make  use  of  for  the  benefit  of  his  cblldren  E.  N.,  J. 
N.  and  S.  N.    The  wife  was  entitled  to  the  use  of 


the  whole  of  the  subjects,  devised  to  her  as  afore- 
said, for  tbe  maintenance  of  herself  and  the  chil- 
dren, durinff  her  widowhood,  without  account- 
674  ability:  and  upon  her  second 'marriage,  her 
last  husband  was  entitled  to  compensation 
for  board  of  tbe  children,  from  that  time. 

Blunt  A.  al.  v.  Gee  &  aL,  481 

9.  See  Charities,  No.  1. 

DESCENTS. 

1.  Lands  were  devised  to  J.  N..  then  a  minor, 
when  he  came  of  affe.  J.  N.  attained  to  SI  yean, 
and  then  died  intestate,  and  withont  Issue,  but 
leaving  his  mother  alive,  and  two  sisters  £.  N.  and 
S.  N.  of  the  whole  blood;  a  brother  W.  Q.  of  the 
half  blood,  then  born;  and  subsequent  to  the  death 
of  J.  N..  another  sister  of  the  half  blood  L.  Q.  was 
bom.  Two-seventh  parts  of  his  lands  descended  on 
his  mother;  two-seventh  parts  on  each  of  his  two 
sisters  of  the  whole  blood;  and  one-seventh  part 
on  his  brother  of  the  half  blood:  But  his  half  sister, 
not  bom.  at  his  death,  was  entitled  to  no  part  of  hii 
estate. 

Blunt  &  al.  V.  Oee  Sc  al,  481 

2.  As,  however,  S.  N.,  one  of  the  sisters  of  the 
whole  blood,  died  an  infant,  her  lands  derived  from 
her  brother  J.  N..  descended,  one-third,  on  her 
mother:  one-third,  on  her  sister  of  the  whole  blood; 
one-sixth,  on  her  brother  of  the  half  blood:  and 
one-sixth,  on  her  sister  of  the  half  blood.  Ibid 

DISTRIBUTION  OF  INTESTATES'  ESTATES. 
See  Descents.  Nos.  1. 2. 

DOWER. 

1.  B.  sold  a  tract  of  land,  with  a  mill  on  it  to  C. 
The  mill  was  subsequently  carried  away,  and 
another  built  on  the  same  site.  A  third  mill,  upon 
a  more  extensive  plan,  was  afterwards  built  The 
widow  of  B.  was  entitled  to  dower  in  the  land  only: 
and  not  in  the  mill. 

Braxton  v.  Coleman.  4SI 

2.  If  tbe  widow  does  not  renounce  the  proviaioDS 
made  for  her,  under  her  husband *s  will,  within  one 
year  after  his  death,  she  loses  her  distributive 
share  of  the  personal  estate,  and  is  confined  to  the 
provisions  of  the  will ;  but  is  entitled,  nevertheless, 
to  her  dower  in  the  lands. 

Blunt  &  aL  V.  Qee  &  aL.  481 

8.  And,  as  to  those  lying  in  the  state  of  Virginia, 
the  court  of  chancery  has  authority  to  decree  an 
allotment  of  dower;  but  not  as  to  those  U'ing  in 
another  state,  withont  the  jurisdiction  of  the  court 

Ibid 

EVIDENCE. 

1.  Whether  attested  copies  of  recorded  deeds  are 
evidence,  without  an  affidavit  that  the  originals  are 
lost? 

Hord  V.  Dishman,  279 

S.  See  Bills  of  Exchang'e,  Nos.  1, 2. 

8.  The  bond  was  subscribed  J.  Clack.  S.  Stegar; 
and  the  declaration  was  in  conformity  to  it  Upon 
the  plea  of  payment  Steg^ar  had  a  rigrht  to  prore. 
that  tbe  oblig-or  had  acknowledged  payment  of  part 
of  the  money  by  J.  Clarke. 

Steg^ar  v.  Eg^gleston's  ex'ors.  440 

4.  The  answer  must  be  contradicted  by  two  wit- 
nesses: or  one  witness  and  strong  circumstances. 

Love  V.  Braxton  and  Ham.  S37 

5.  But  the  depositions  of  single  witnesses,  to  dif- 
ferent conversations,  at  different  places,  will  not 
support  each  other.  Ibid 

&  Quaere.  Whether  a  purchaser  will  be  affected 
by  notice  of  rumours  only?  Ibid 

7.  See  Trespass,  No.  2. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  A  judgment,  against  the  executor,  is  necessary, 
before  a  suit  can  be  brought  upon  his  administra- 
tion bond. 

Taylor  &  aL  v.  Stewart  &  al.,  530 

2.  What  is  a  sufficient  assigrnment  of  breaches  In 
such  a  suit  Ibid 

FAIRFAX. 

1.  Lord  Fairfax  was  tenant  in  fee  simple  of  the 
lands  lyinff  within  the  Northern  Neck,  without  any 
act  to  be  done:  For  the  patent  to  his  ancestor,  lord 
Culpeper,  was  to  him,  '  his  heirs  and  assigns  for- 
ever,  and  to  no  other  use.  Intent  or  purpose,  what- 
soever:" which  is  the  aptest  and  most  ample 
expression  of  a  fee  simple  known  in  the  law. 

Marshall  v.  Conrad.  8M 

2.  The  act  of  compromise,  in  1796,  secured,  U)  the 
purchasers  from  Denny  M.  Fairfax,  all  the  lands 
thereby  ceded,  to  them,  by  the  state  of  Virginia. 

Ibid 

3.  And  the  deed,  from  the  said  Denny  M.  Fairfax 
to  James  M.  Marshall,  conveyed  all  the  lands  and 
rents  belonging  to  the  former  in  the  Northern 
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Neck,  except  the  tracts  expressly  reserved,  and  the 

quit-rents,  of  one  shilllnfir  Bterlincr,  for  every  fifty 

acres  of  land.  Ibid 


576 


•FORTHCOMING  BOND. 


1.  In  a  judgment,  on  a  forthcoming-  bond,  if 
the  record  states,  that  the  cause  was  continued 
until  the  next  day,  but  does  not  mention,  that  the 
defendant  was  called,  it  is  not  error,  if  the  defend- 
ant, on  the  day  of  the  jndsrmeht,  prays  an  appeal, 
and  gives  bond,  in  court,  to  prosecute  it. 

Wilkinson  v.  Hendrlck,  12 

2.  A.  grave  a  forthcomincr  bond,  with  W.  security. 
Judgment  was  rendered  on  the  bond  agrainst  A.: 
and  a  11.  fa.  was  issued;  property  was  taken:  but 
the  fl.  fa.  was  not  returned.  These  proceedings 
were  no  bar  to  a  motion,  upon  the  bond,  agrainst  W. 

Winston  &  al.  v.  Whitlocke.  435 

3.  If  the  notice,  on  a  forthcomincr  bond,  be  signed 
by  the  plaintiff,  it  is  sufficient,  although  it  omit  to 
state  to  whom  the  bond  is  made  payable,  as  the 
defendant,  is  such  cases,  has  no  reason  to  presume 
that  the  plaintiff  means  to  move,  upon  a  bond,  not 
given  to  himself. 

Lemoigrne  v.  Montgromery,  588 

FRAUD. 

1.  A  man  Indebted,  before  the  act  of  1702,  could 
not  emancipate  his  slaves,  to  the  prejudice  of  his 
creditors. 

Woodley  A  wife  v.  Abby  &  al.,  886 

2.  If  the  owner  of  a  tract  of  land  sees  It  sold  to 
another  person,  without  disclosing*  his  title,  it  is  a 
fraud,  which  forfeits  his  right 

Engrle  v.  Burns,  468 

FRAUDS,  (Statute  of.) 
See  Agreement,  No.  9. 

INFANTS. 

1.  If  a  decree  be  made,  agrainst  infants,  without 
answer.  It  is  erroneous. 

Lee's  Infants  v.  Braxton,  460 

2.  So  if  a  day,  to  shew  cause,  is  not  given.         Ibid 

JOINDER  IN  ACTION. 

It  is  not  erroneous  to  take  separate  Judgments, 
durlngr  the  same  term,  upon  a  joint  bond. 

White  V.  Tally,  98 

JURISDICTION. 

See  Dower,  No.  8;  Legacy,  No.  2. 

LANDS. 

1.  One.  who  intended'  to  take  advantagre  of  the 
interval  between  the  acts  of  assembly,  for  continu- 
ingr  the  time  for  returning-  surveys  into  the  land 
office,  oaght  to  have  entered  a  caveat.  For,  if  he 
neiflected  it.  and  a  patent  is  granted  on  the  survey, 
he  cannot  come  into  equity,  for  relief  acratnst  it, 
althoagh  he  may  have  made  an  entry  in  the  inter- 
val, between  the  two  acts  of  assembly. 

Staples  V.  Webster.  261 

2.  See  Northern  Veck. 

LEGACY. 

1.  Devise  by  a  quaker,  in  1781,  of  his  slaves  to  the 
monthly  meeting,  of  which  he  was  a  member,  to  be 
manumitted  by  such  persons  as  they  should  appoint, 
was  a  ifood  devise. 

Charles  &  al.  v.  Hunnicutt.  311 

2.  And  the  monthly  meeting  having  appointed  two 
of  their  body  to  make  the  manumission,  which  serv- 
ice they  performed  In  July  1782,  the  slaves  were 
thereby  emancipated:  and  could  maintain  an  action, 
at  common  law,  to  recover  their  freedom.  Ibid 

3.  Devises,  in  favour  of  charities,  and.  particu- 
larly, those  in  favour  of  liberty,  ought  to  be  liberally 
expounded.  Ibid 

4.  See  Charities,  No.  1. 

LIMITATIONS,  (Act  of.) 

The  defendant  cannot  plead  the  act  of  limitations, 
upon  setting  aside  the  office  judgment,  after  the 
next  succeeding  term,  without  good  cause  shewn. 
Backhouse's  adm*r  v.  Jones's  ex'or,  462 

LOTTERY. 

A  mistake,  in  the  drawing  of  a  lottery,  is  fatal: 
and  a  re-drawinsr  must  take  place. 

Madison  &  al.  v.  Vaug-han,  662 

MANDAMUS. 

1.  A  mandamus  is  a  proper  remedy  to  compel  the 
county  court  to  erect  a  bridge  across  a  public  road. 

Brander  v.  The  Chesterfield  Justices,  548 

2.  There  must  be  a  rule  to  shew  cause,  before  a 
mandamus  can  be  awarded. 

Dinwiddle     Justices    v.     The    Chesterfield 
Justices,  556 
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♦MILLS. 


1.  It  is  necessary  to  state,  in  the  petition  for 
a  mill  on  navigable  rivers,  that  the  bed  is  in  the 
commonwealth . 

Martin  v.  Beverley,  444 

2.  B.  sold  a  tract  of  land,  with  a  mill  on  it,  to  C. 
The  mill  was,  subsequently,  carried  away,  and 
another  built  on  the  same  site.  A  third  mill,  upon 
a  more  extensive  plan,  was  afterwards  built  The 
widow  of  B.  was  entitled  to  dower  in  the  land  only, 
and  not  in  the  mill. 

Braxton  v.  Coleman,  438 

MISDIRECTION  TO  THE  JURY. 

See  Bills  of  Exchange,  No.  1. 

MUTUAL  ASSURANCE  CX)MPANY. 

Leasehold  tenements  are  not  insurable,  by  the 
mutual  assurance  company. 

Mutual  Assurance  Company  v.  Mahon,  517 

NEW  TRIAL. 

If  the  defendant  is  taken  sick,  on  his  way  to  the 
trial  of  the  cause,  and  is  thereby  prevented  from 
making-  an  affidavit  that  the  original  deeds  are  lost: 
and.  for  want  of  such  affidavit,  the  court  refuses  to 
receive  copies  of  the  deeds  in  evidence:  the  court  of 
chancery  may  relieve  against  the  verdict  and  judgr- 
ment,  obtained  by  the  plaintiff. 

Hord  V.  Dishman.  279 

NORTHERN  NECSC. 

1.  None  of  the  rents,  in  the  Northern  Neck,  were 
destroyed  by  any  of  the  acts  of  assembly  for  abol- 
ishing quit-rents,  passed  during  the  revolutionary 
war,  except  those  of  one  shilling  sterling,  for  every 
fifty  acres,  granted  by  the  proprietor. 

Marshall  v.  Conrad,  864 

2.  Denny  M.  Fairfax  took  the  lands,  in  the  North- 
ern Neck,  devised  to  him  by  lord  Fairfax,  durincr 
the  revolutionary  war,  and  was  seized  thereof,  by 
force  of  the  devise,  without  entry.  Ibid 

8.  The  act  of  compromise,  in  1796,  secured,  to  the* 
purchasers  from  Denny  ,M.  Fairfax,  all  the  lands 
thereby  ceded  to  them,  by  the  state  of  Virginia. 

Ibid 

4.  The  deed,  from  Denny  M.  Fairfax  to  James  M. 
Marshall,  conveyed  all  the  lands  and  rents  beloncr- 
ing  to  the  former,  in  the  Northern  Neck,  except  the 
tracts  expressly  reserved,  and  the  quit-rents  of  one 
shilling  sterlincr,  for  every  fifty  acres  granted  by 
the  proprietor.  Ibid 

PARTIES. 

In  a  suit  in  equity,  asrainst  a  mercantile  firm,  the 
executors  of  the  deceased  partners,  oucrht  to  be 
made  parties. 

Carter's  cx'or  v.  Currle,  156 

PAPER  MONEY. 

See  Agrent  No.  3. 

PLEADINGS. 

See  Sheriff,  No.  1  ;  Executors  and  Administrators, 
No.  2  :  Trespass,  No.  1. 

POWER. 

1.  If,  before  the  revolution,  the  testator  directed, 
that  his  executors  should  sell  his  lands,  a  sale,  by 
one  only,  was  void,  unless  it  appeared  that  the  other 
was  dead,  or  refused  to  qualify. 

Johnston  v.  Thompson.  248 

2.  If.  in  a  will  made  before  the  revolution,  a  gen- 
eral power,  to  executors  to  sell  lands,  was  given,  a 
sale,  by  one.  without  the  consent  of  the  rest,  was 
void:  But  such  consent  may,  upon  sufficient  circum- 
stances, be  Inferred. 

Deneale  v.  Morgan,  407 

PURCHASER. 

1.  A  purchaser,  who  obtains  a  conveyance,  with- 
out notice  of  a  prior  equitable  lien,  will  be  supported. 

Love  V.  Braxton  and  Ham,  867 

2.  Quaere,  Whether  a  purchaser  will  be  affected 
with  notice  of  rumours  only?  ibid 

RECORDS. 

1.  Upon  the  trial  of  the  issae  of  nul  tlel  record, 
the  court  may  allow  an  amendment  of  the  declara- 
tion: and,  if  the  defendant  consent  may  proceed 
with  the  trial. 

Anderson  v.  Dudley.  529 

2.  But.  if  the  suit  be  in  the  same  court  where  the 
judcrment  is  rendered,  it  is  error  to  inspect  a  tran- 
script of  the  record  only,  instead  of  the  original. 

Ibid 

3.  And.  in  such  case,  if  the  suit  was  in  the  county 
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court,  and  that  judfirment  reversed  in  the  district 
court,  the  court  of  appeals  will  direct  the  dis- 
trict court  to  remand  the  cause  to  the  county  court, 

there  to  be  tried  by  the  orifirinal  record. 

Ibid 
577        *4.  Records  are  the  regular  pro6f  s  of  a  public 

road:  but  they  will  not  be  presumed,  without 
firreat  lensrth  of  time,  and  a  susrffestion  that  they 
have  been  lost 

Brander  v.  The  Chesterfield  Justices,  548 

RENTS. 

1.  The  rents  of  five  shilltngB  sterling,  reserved  by 
lord  Fairfax,  upon  lots  in  the  town  of  Winchester, 
were  not  quit-rents;  but  rents  charsre. 

Marshall  v.  Ck)nrad.  864 

2.  For  quit-rents  in  fee,  require  composition:  and 
must  be  made  payable  to  the  lord,  in  his  seismoral 
character.  Ibid 

S.  Therefore,  no  fee  rents,  but  the  one  shillinsr 
sterliufiT,  for  every  fifty  acres  of  waste  land,  reserved 
in  grrants  by  the  crown,  and  the  one  dhillinsr  ster- 
linsr,  reserved  for  every  fifty  acres  granted  by  lord 
Fairfax,  were  quit-rents.  Ibid 

■  4.  None  of  the  rents,  in  the  Northern  Neck,  were 
destroyed,  by  any  of  the  acts  of  assembly  for  abol- 
ishing quit-rents,  except  those  of  one  shilling  ster- 
linfiT,  for  every  fifty  acres  srranted.by  the  proprietor. 

Ibid 

5.  The  deed,  from  Denny  M.  Fairfax  to  James  M. 
Marshall,  conveyed  all  the  lands  and  rents  belouff- 
iuff  to  the  former  in  the  Northern  Neck,  except  the 
tracts  expressly  reserved,  and  the  quit-rents  of  one 
shilling  sterling  for  every  fifty  acres  granted  by 
the  proprietor.  Ibid 

6.  Therefore,  the  rents  of  five  shillings  sterling', 
upon  lots  in  the  town  of  Winchester,  passed  by  that 
deed:  and  the  grantee,  after demandinir  the  arrear- 
affes.  and  refusal,  ^by  the  tenant,  to  pay,  misrht 
maintain  ejectment  to  recover  the  lot  for  the  for- 
feiture on  account  of  the  non-payment,  if  there 
was  no  distress,  on  the  premises,  whereof  the  rent 
could  be  levied.  Ibid 

7.  Because  the  remedy  followed  the  assisnment 
of  the  rent:  for  the  statute  of  the  S2  Hen.  8.  ch.  34, 
destroyed  the  distinction  of  the  common  law, 
between  the  grantor's  right  to  distrain,  and  to 
re-enter,  in  the  case  of  rents:  which  are  within  the 
equity  of  the  statute,  notwithstandinsr  the  words 
extend  to  leases  for  years,  and  estates  for  life  only. 

Ibid 

REVIEW.  (Bills  of.) 

1.  When  a  bill  of  review  alleges  new  matters; 
which  are  denied  by  the  answer.  It  will  be  dis- 
missed, at  the  hearing,  unless  the  plaintiff  proves 
the  new  matters:  and  that  they  were  discovered, 
after  the  decree  was  made. 

Bamett  &  Co.  v.  Smith  &  Co.,  08 

2.  The  general  practice,  with  regard  to  bills  of 
review.  Ibid 

8.  If  a  bill  of  review,  shewing  Just  cause,  be 
offered,  and  refused  by  the  chancellor,  an  appeal 
lies,  to  the  court  of  appeals. 

Lee's  Infants  v.  Braxton,  469 


ROADS,  (Public.) 

Records  are  the  regular  proofs  of  public  roads; 
but  they  will  not  be  presumed,  without  great  length 
of  time,  and  a  suggestion  that  they  have  been  lost 
Brander  v.  The  Chesterfield  Justices,  S18 

SHERIFF. 

1.  Upon  a  sheriff *s  bond  for  collection  of  taxes,  a 
general  assignment  of  breaches,  in  the  words  of  tbe 
bond,  is  sufficient,  after  a  writ  of  enquiry  of  dam- 
ages, executed. 

Branch  &  al.  v.  Randolph,  546 

2.  Under  the  ordinance  of  convention,  and  the  act 
of  assembly  of  1782,  the  sheriff's  bond  was,  properly, 
made  payable  to  the  governour.  Ibid 

3.  Taxes  collected,  might  under  the  acts  of  17M, 
17D8,  have  been  recovered  in  the  name  of  the  goT- 
ernour.  Ibid 

4.  The  sheriff  is  not  entitled  to  commissions, 
unless  the  sale  is  actually  made. 

Commonwealth  v.  Brown.  W 

SLAVES. 

1.  A  man  indebted,  before  the  act  of  179e,  conld 
not  emancipate  his  slaves,  to  the  prejudice  of  his 
creditors. 

Woodley  &  wife  v.  Abby. 


2.  A  slave,  bom  In  Virginia,  was  carried  to  Mary- 
land: and  there  sold  to  a  person,  who  brought  her 
back  to  Virginia,  and  kept  her  here  for  more  than 
12  months:  she  was  entitled  to  freedom. 

Wilson  V.  Isbel,  42S 

8.  See  Legacy,  Nos.  1.  2,  8 :  Charities,  No.  1. 

TREATY. 

1.  Quaere,  Whether  the  treaty  of  peace  did  not 
restore  the  capacity  of  British  subjects  to  hold  the 
lands,  which  they  had  acquired  anterior  to  the  date 
of  the  treaty,  where  no  office  had  been  found? 

Marshall  v.  Conrad.  964 

678        *2.  But  if  not  the  treaty  of  London,  in  1794. 

secured  their  rights  to  the  real  estates,  which 
they  held,  at  that  time.  Ibid 

TRESPASS. 

1.  In  trespass,  for  taking  away  a  slave,  from  the 
plaintiff's  close,  the  charge  was  laid  by  way  of  qaod 
cum.  or  recital.    The  court  was  equally  divided  in 

, opinion,  whether  it  was  error,  or  the  defect  was 
cured  by  the  verdict 

Ballard  v.  Leavel  &  al.,  531 

2.  But  as  the  court  below  refused  to  receive  evi- 
dence, on  the  part  of  the  defendant  to  prove  that 
the  title,  to  the  slave,  was  in  himself,  because  the 
plea  was  not  guilty,  the  judgment  was  reversed,  a 
new  trial  awarded,  and  the  evidence  directed  to  be 
received  in  mitigation  of  damages  only.  Ibid 

WINCHESTER. 

The  act  of  assembly  of  1752,  for  establishing  the 
town  of  Winchester,  broke  the  seignory.  as  to  lands 
lying  within  that  town,  and  turned  them  into  soc- 
age tenures. 

Marshall  v.  Conrad,  961 
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NOTE  BY  THE  EDITOR. 

This  volume  contains  all  the  unreported  cases  of  importance,  decided  in  the  court  of 
appeals,  from  the  death  of  judge  Pendleton^  in  1803,  to  the  year  1818 ;  and  four  very  impor- 
tant cases  decided  in  the  circuit  court  of  the  United  States,  upon  some  very  interestincr 
subjects.  The  whole  work,  consisting  of  the  4th,  5th,  and  6th  volumes,  is,  consequently, 
completed ;  and  fills  up  the  entire  space  from  the  foundation  of  the  court  of  appeals,  to  the 
commencement  of  the  reports  of  Hening  and  Munford, 


PREFACE  TO  THE  SIXTH  VOLUME. 

This  volume  concludes  all  the  unreported  cases  of  any  importance  decided  in  the  court 
of  appeals,  from  the  death  of  judge  Pendleton ^  in  1803,  to  the  year  1818 ;  many  of  them 
cases  of  the  first  interest,  and  all  of  them  of  great  importance,  on  account  of  the  questions 
decided  upon  the  common  law,  the  statutes,  and  the  constitution  of  the  state  of  Virginia. 
Equally  interesting  and  important  are  the  four  cases  decided  in  the  circuit  court  of  the 
United  States,  upon  the  common  law,  the  statutes,  and  constitution  of  the  United  States. 
It  is  hoped,  that  the  whole  collection  will  be  of  some  public  utility,  and  may  facilitate  the 
researches  of  the  practitioners  of  the  law :  {a)  a  class  of  gentlemen  who  have  been,  and  still 
are,  an  ornament  to  the  state ;  and  to  whom  the  reporter  bids  adieu,  with  a  sincere  wish  for 
their  welfare  and  happiness. 


(a)  '^Parens  est  omnis  lionestl  consllii.  tutela  soUeniam  offlciomm.  maflristra  Innocentiae,  cara  prozi- 
mis.  accepta  alfenis,  omnl  loco,  omni  tempore,  fayorabllem  prae  se  ferens  vultam." 


TO  THE  HONOURABLE  JUDGES  OF  THE  COURT  OF  APPEALS. 

Permit  me  to  inscribe  to  your  honours,  this  volume,  which  concludes  the  unreported 
decisions  of  your  predecessors,  for  a  very  considerable  and  important  period,  in  that  court, 
which  you  so  honourably,  ably,  and  impartially  fill.  The  whole  work,  consisting  of  three 
volumes,  completes  the  series  of  reports  of  all  the  important  decisions  of  the  court,  from 
the  revolution,  to  the  year  1818 ;  and  should  you  ever  have  occasion  to  refer  to  it,  yon  can- 
not fail  to  discover  the  labour  and  difficulties  I  have  had  to  encounter  (particularly  in  the 
early  period  of  it)  in  making  a  collection,  which  has  rescued  from  oblivion,  so  many  inter- 
esting public  acts,  and  so  large  a  portion  of  the  judicial  history  of  the  country;  which  may 
possibly,  by  sometimes  lessening  your  own  labours,  in  investigating  the  great  subjects  of 
enquiry  that  daily  present  themselves  to  your  consideration,  so  far,  at  least,  prove  useful 
to  the  community ;  and  which,  should  it  fortunately  meet  with  your  approbation,  will, 
necessarily,  afford  the  most  gratifying  recollections  to  your 

Most  ob't  servant, 

DANIEL  CALL, 
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Buchanan  v.  Maynadier. 

[April.  1808.] 

Porthcomlnff  Bonds^— Recital  of  Bxecatton—VarlaiiGe 
—When  Unimportant— If  the  forthcomlnflr  bond  re- 
cites an  execution,  and  that  property  has  been 
taken  to  satisfy  It.  a  variance,  betiveen  the  sher- 
iff's return  and  the  bond,  provided  the  bond  agrees 
with  the  execution,  is  unimportant. 

Same— AiteraUon  by  Cleric— Bffect— If  the  clerk  of 
the  court  alter  a  forthcoming  bond,  it  will  not  prej- 
udice the  plaintiff:  but  the  bond  will  be  restored 
to  what  it  originally  was. 

The  appellee  issued  an  execution,  return- 
able to  the  clerk's  office,  and  directed  to  the 
sheriff  of  Berkeley  county,  ag^ainst  the  body 
of  the  appellant ;  who  surrendered  property, 
and  then  gave  a  forthcoming  bond,  which 
recited  that  the  property  was  in  the  hands  of 
James  Campbell,  high  sheriff  of  Berkeley 
county.  The  return  made  upon  the  execu- 
tion was  subscribed,  *'  B.  Stevenson,  D.  S. 
for  W.  Ivittlc."  The  forthcoming  bond, 
when  returned  to  the  clerk's  office,  lx>re  date 
the  10th  of  July.  Judgment  was  rendered 
upon  it ;  but,  by  mistake,  the  clerk  inserted 
July  20th  :  And,  afterwards,  as  appeared, 
the  date  of  the  bond  was  altered  to  the  20th  ; 
but  this  was  not  discovered  until  a  subse- 
quent term.    Buchanan  appealed  to  the  court 

of  appeals. 
2  *Hay,  for  the  appellant.    The  writ  is 

made  returnable  at  the  clerk's  office, 
without  even  stating  that  the  sheriff  should 
have  the  defendant's  body  before  the  jus- 
tices :  which  it  ought  to  have  done,  as  the 
justices  only  had  power  to  make  an  order 
upon  it.  The  return  upon  the  execution  is 
by  Stevenson,  as  deputy  of  I/ittle ;  and  the 
bond  says  that  Campbell  was  the  sheriff: 
Which  is  a  plain  variance,  and  not  explained. 
Therefore  it  does  not  appear,  that  the  bond 
was  taken  upon  the  execution  ;  for  it  is  not 
shewn  that  Little  ever  was  sheriff.  But  the 
bond  must  be  taken  by  the  sheriff,  or  it  is 
not  a  forthcoming  bond.  The  bond  having 
t>een  altered,  the  court  cannot  now  enter 
judgment  on  it,  Shep.  Touch.  66 :  And  it 
makes  no  difference,  that  the  clerk,  instead 
of  the  party,  did  it ;  for  the  party  may  have 
redress  against  the  clerk.  The  bond  is  not  a 
record,  but  a  bond  only.  The  law  calls  it  by 
the  latter  name ;  and  in  all  proceedings  it  is 
treated  as  such.  A  record  is  a  memorial  of 
judicial  proceedings,  Co.  L/itt.  260;  but  a 
bond  is  an  instrument  sealed  and  delivered. 
Wickham,  contra.  The  place  of  return  is 
not  material ;  for  the  sheriff  is  bound  to 
commit  the  prisoner  to  the  lawful  prison, 
whatever  place  of  return  is  named  in  the 
writ.  The  variance  between  the  return  and 
the  bond  is  unimportant ;  for  the  obligor 
should  shew  that  he  has  performed  the  con- 
ditions of  the  bond ;  which  prima  facie  is  a 

•See  monoflrraphic  note  on    "Official  Bonds"    ap- 
pended to  Sanffster  v.  Com.,  17  Oratt.  124. 


good  one,  1  Wash.  330 ;  and  the  court  does 
not  regard  exceptions  on  the  ground  of  va- 
riance, with  a  favourable  eye.  1  Call,  40, 49. 
Besides,  the  return  is  matter  of  evidence 
only  ;  and  therefore  the  mistake  does  not  vi- 
tiate. The  alteration  of  the  bond  has  not 
destroyed  it ;  for  alterations  by  mistake,  or 
otherwise,  do  not  prejudice,  unless  the 
obligee  was  privy,  and  consenting  to  them. 
1  Wash.  152. 

Hay,    in    reply.     There    is    a   distinction « 

between    the  case    of  a   bond,  which    has 

been  lost  or  mislaid,  and  one  where 

3         *the  bond  has  been  altered ;  for  in  the 

first  the  obligation  continues ;  but,  in 

the  latter,  not. 

Cur.  adv.  vult. 

TUCKER,  Judge.  The  form  of  the  writ 
of  execution  is  well  enough  ;  for  the  sheriff 
is  to  commit  the  defendant  to  the  proper 
prison,  let  the  place  of  return  be  where  it 
may  ;  and  as  the  law  directs  that  it  shall  be 
returnable  in  vacation,  the  clerk's  office  was 
perhaps  the  fittest  place.  The  variance, 
between  the  forthcoming  bond  and  the  return 
upon  the  execution,  is  not  important ;  for  the 
bond  recites  that  the  execution  had  issued, 
and  that  the  sheriff  was  in  possession  of  the 
property  under  it :  After  which  the  obligor 
is  estopped  to  deny  the  regularity  of  the  pro- 
ceedings. The  alteration  of  the  bond  does 
not  affect  the  plaintiff's  right ;  for  the  court 
gave  judgment  upon  the  bond  before  the 
alteration,  when  it  was  certainly  free  from 
the  objection  ;  and  this  court  is  now  to  give 
the  judgment  which  ought  to  have  been 
given  at  that  time.  I  think,  therefore,  that 
the  judgment  should  be  reversed,  and  one 
entered  for  the  plaintiff  according  to  the 
bond  as  it  originally  stood. 

ROANE,  Judge.  The  bond,  on  which  the 
judgment  of  the  district  court  is  given,  is 
entirely  such  a  bond  as  the  act  of  assembly 
contemplates  in  cases  of  this  sort. 

It  varies  indeed  from  the  execution  set  out 
in  the  record,  in  not  tracing  all  the  inter- 
mediate assignments  ;  but,  on  the  authority 
of  many  cases  here,  this  variance  will  not 
be  held  to  be  material. 

The  bond  agrees  with  the  execution  in  all 
substantial  particulars.  There  can  be  no 
possible  doubt  that  it  was  founded  on  that 
execution  ;  and  the  omission  to  state  all  the 
assignments,  was  perhaps  merely  to  save 
trouble  and  writing  in  a  matter  supplied  by 
other  things,  and  therefore  immaterial. 

This  bond,  admitted  to  be  good,  is  not 
attempted  to  be  impeached  by  the  execu- 
tion, but  by  the  sheriff's  return. 
4  *The  exhibition  of  that  return  is  no 

how  necessary  to  complete  the  plain- 
tiff's case :  And,  if  it  were,  it  may  be,  that 
it  was  made  a  considerable  time  afterwards, 
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when  another  high  sheriff  had  taken  place  ; 
or  it  shall  be  intended  to  be  a  mistake  of  the 
deputy  sheriff. 

We  have  hig^her  evidence  than  his,  to  shew 
that  Campbell  was  sheriff  at  the  time  of 
giving-  the  bond.  I  mean  the  bond  itself ; 
which  the  defendant  did  not,  and  probably 
would  not  have  been  permitted  to  contradict 
at  the  trial. 

As  to  Mr.  Hay's  objection  to  the  form  of 
the  execution,  the  answer  of  Mr.  Wickham 
is  entirely  satisfactory. 

With  respect  to  the  amendment  of  the  bond, 
whatever  may  be  the  case  of  an  erasure  made 
by  a  party,  or  others,  before  the  rendition  of 
the  judgment,  the  bond,  after  it  comes  into 
the  custody  of  the  court  and  its  officers  ;  and 
whether  considered  as  a  record,  or  quasi  a 
record  ;  stands,  in  this  respect,  on  a  common 
foundation  with  other  records. 

After  an  erroneous  judgment  has  been 
entered  up  against  a  party,  through  what- 
ever cause,  it  shall  not  be  in  the  power  of 
the  officer  of  the  court,  or  of  any  other  per- 
son, by  an  alteration  made  after  the  expi- 
ration of  the  term,  to  bar  the  party  injured 
of  his  writ  of  error,  and  to  support  a  judg- 
ment otherwise  erroneous. 

As  to  the  power  of  the  court  in  cases  of 
this  sort,  it  is  held,  in  1  Bac  Ab.  169,  "That 
if  any  part  of  the  record  be  vitiated  by  era- 
sure, the  court  will  restore  it  by  amendment ; 
because  the  wickedness  of  any  person,  in 
corrupting  the  record  of  the  court,  ought  not 
to  obstruct  the  justice  of  the  court,  or  preju- 
dice any  of  the  parties."  This  is  the  general 
position ;  and  I  have  no  doubt,  but  it  is  en- 
tirely supported  by  the  cases  put  in  the  same 
passage  of  the  book,  and  by  the  reported 
cases  referred  to,  although  I  have  not  had 
time  to  examine  them.  It  is  impossible  that 
the  law  can  be  otherwise  :  And  I  am  conse- 
quently of  opinion,  that  the  judgment  should 
be  reversed,  and  one  rendered  agreeable  to 
the  bond,  as  now  restored  and  amended. 
5  *CARRINGTON,  Judge.    The  bond 

was  originally  good ;  and  the  clerk's 
alteration  ought  not  to  prejudice  the  plain- 
tiff ;  but  it  should  be  restored  to  what  it  was. 
I  think,  therefore,  that  the  judgment  should 
be  reversed,  and  judgment  entered  for  the 
plaintiff  according  to  the  bond  as  it  was 
originally  made. 

LYONS,  President.  Forthcoming  bonds 
should  be  favourably  treated,  as  they  are  for 
the  ease  of  the  debtor,  who  should  not  be 
allowed  to  impeach  them  upon  slight 
grounds:  And  as  no  exception  was  taken 
to  the  variance  in  the  court  below,  where  it 
might  have  been  explained,  I  think  none 
ought  to  be  admitted  here.  The  alteration 
of  the  bond  (after  it  was  in  the  custody  of  the 
law)  by  the  officer  to  whose  keeping  it  was 
confided,  ought  not  to  prejudice  the  plaintiff : 
For  if  that  were  to  be  allowed,  it  would  be 
a  disgrace  to  the  justice  of  the  country.  I 
concur  that  the  judgment  should  be  reversed, 
and  one  entered  for  the  plaintiff,  according 
to  the  bond  as  it  originally  stood. 

Fitzhugh  &  al.  v.  Love's  Ex'or. 

[April,  1806.] 
Bills  of  Exchange*— Blank  Endoraement  by  Person  Not 

^^  «Bills,  Notes  and  Checks. -See  monoirraphic  noU  on 
*  Bills,  Notes  and  Checks"  appended  to  Archer  y. 
Ward.  9  Gratt  022.  The  principal  case  is  reported 
in  3  Am.  Dec.  568,  with  an  extensive  note  appended. 


a  Party  without  Consideration— Liability.— If  a  per- 
son, not  a  party  to  a  bill  of  exchansre,  pnt  bbt 
name  upon  it  in  blank,  without  any  consideration, 
he  is  not  liable  as  an  endorser. 
Same— Blank  Endorsement  by  Person  Not  a  Party  with 
Consldersatlott— Liability.— Otherwise,  if  there  be  a 
consideration  for  the  endorsement, 

Samuel  LK)ve  instituted  an  action  of  debt 
in  the  district  court  of  Fredericksburg, 
against  Philip  Fitzhugh  and  Presley  Thorn- 
ton, and  declared  for  ";^272,  15.  sterling,  the 
balance  due  on  a  bill  for  ;fllOO  sterling, 
being  the  principal  of  a  protested  bill  of 
exchange,  together  with  damages  thereon  at 
the  rate  of  fifteen  per  centum,  charges  of 
protest  amounting  to  £2,  12. 9.  sterling:,  and 
interest  on  the  said  principal  at  the  rate 
of  five  per  centum  per  annum,  from  the 

6  *8th    day  of  January,  1795,  until  the 
said    principal    shall  be  fully  paid." 

The  declaration  charges  that  Philip  Fitz- 
hugh, on  the  23d  of  July,  1794,  drew  the  bill 
in  question,  in   favour  of  the  plaintiff,  or 
order,  on  Charlotte  and  Charles  Thornton, 
of  Great  Britain,  at  sixty  days  after  sight. 
That  Presley  Thornton  at  the  same  time,  to 
give  credit  to  the  bill,  and  in  consideration 
of  the  value  thereof  in  current  money  paid 
to  the  said  Philip  Thornton,  endorsed  it  for 
payment  to    the  plaintiff,  who  afterwards 
endorsed  it  to  William  Stewart.    That  on 
the  said  8tl)  January,  1795,  a  notary  presented 
the  bill  to  Charlotte  Thornton  and  demanded 
payment,  the  time  limited  for  payment  of 
the  bill,    since    noted   for    non-acceptance, 
being  expired ;  and  the  said  Charlotte  having 
answered  in  behalf  of  herself  and  the  said 
Charles  Thornton,  that  they  had  paid  ;^27. 5. 
of  the  bill  and  would  not  pay  the  balance, 
the  said  notary  protested  it ;  of  all  which 
the  said  Philip  and  Presley  had  notice  on  the 
— day  of    April,  1795,  from  the  plain- 
tiff, who  had  a  right  to  demand  the  same, 
the  said  Stewart  having  returned  to  him  the 
said  bill.     That  it  was  ag-reed  by  the  said 
Philip  and  Presley,  that  the  sum  in  current 
money  paid  for  the  bill,  to  wit :  ;f  1552,  should 
be  considered  as  if  the  same  were  expressed 
in  the  said  bill  as  appears  by  a  memorandum 
of    the  said  agreement   taken  by  Bushrod 
Washington,  esq.  profert  of  which  is  made. 
M'Carty    Fitzhugh  and    Robert  Allason, 
securities  for  the  appearance  of  the  defend- 
ants, by  attorney,  prayed  oyer  of  the  bill 
and  protest,  and  plead  that  the  defendants 
did  not  owe  the  debt  in  the  declaration  men- 
tioned :    Upon   which    there  was    an  issue 
made  up.    The  jury  found  for  the  plaintiff 
the  debt  in   the  declaration   mentioned  and 
one  penny  damages,  if  the  court  should  be 
of  opinion  that  the  bill  of  exchange  and  copy 
of  the  protest,  both  set  out  in  haec  verba 
(the  original  appearing  to  have  l>een  lost), 
were  sufiicient  to  support  the  plaintiff's  ac- 
tion, though  no  notice  of  protest  was  proved 
to  have  been  given  till  the  institution  of  this 
suit,  it  also  being  proved  that  the  cur- 

7  rent  money  value   ;fl562,  ^should  be 
considered,  and  the  bill  have  the  same 

effect,  as  if  the  said  sum  had  been  expressed 
therein. 

The  copy  of  the  bill  referred  to  in  the  ver- 
dict was  payable  in  LK)ndon,  and  endorsed  as 
follows :  '*  Presley  Thornton,"  "  pay  to 
Adam  Stewart  or  order,  Samuel  Love." 
"Adam  Stewart."  Besides  which,  there 
was  a  receipt  from  James  Esdal  A  Co.  for 
the  £S27.  5. 
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Instead  of  the  orig-inal  protest,  under  the 
seal  of  the  protesting^  notary,  the  verdict 
refers  to  a  copy  certified  by  a  notary  of  Iviv- 
erpool  to  be  a  true  copy  of  the  London 
notary's  protest,  the  orig-inal  remaining  in 
the  office. 

The  expenses  (all  of  which  are  necessarily 
comprehended  in  the  plaintiff's  demand  of 
£2.  12.  9.  for  **charges  of  protest")  are 
stated  at  the  foot  of  the  copy,  and  are  as  fol- 
lows : 
Prot.  for  non-acceptance,  ;^0    1  6 

Prot.  for  non-payment,  0  16  0 

Postage,  2  6 

Commission,  17  2 

Charges    of  notarial    copy     at 
L/iverpool,  5  7 


£2  12  9 
The  memorandum  of  the  agreement  taken 
by  B.  Washington,  and  stated  in  the  declara- 
tion, is  in  the  record.  That  agreement  was 
made  two  months  after  the  bill  was  drawn, 
and  it  is  merely  that  the  1st,  3d  and  4th  bills 
should  be  considered  as  if  the  current  money 
had  been  expressed  therein,  as  it  was  in  the 
2d  of  the  same  tenor  and  date  ;  but  nothing 
is  said  about  the  sum  in  current  money. 
The  court  gave  judgment  for  the  plaintiff ; 
and  the  defendants  appealed  to  the  court  of 
appeals. 

Botts,  for  the  appellant.  The  suit  is 
against  the  drawer  and  endorser  jointly, 
which  the  act  of  assembly  does  not  authorize  ; 
and  therefore  the  action  must  fail.  But 
Thornton's  endorsement  did  not  bind  him, 
without  a  consideration  ;  and  none  is  proved. 
The  agreement  to  change  the  current  money 
into  sterling,  is  not  established ;  nor 
8  the  charges  of  ^protest  supported  by 

proper  testimony.  The  notarial  copy 
of  the  protest  is  not  evidence,  although  the 
original  was  lost ;  for  the  deposition  of  the 
notary  ought  to  have  been  taken.  The  plain- 
tiff was  not  entitled  to  bail ;  and  as  it  was 
an  action  of  debt,  the  judge  had  not  authority 
to  direct  it.  2  Wash.  181.  Notice  of  the 
protest  ought  to  have  been  given  to  the 
drawer  and  endorser  both.  The  holder  gave 
time  to  the  debtor  by  receiving  part  of  the 
money ;  and,  therefore,  the  drawer  and  en- 
dorser are  discharged.  L/Ovelass's  Bills,  59, 
77.  The  verdict  is  uncertain,  and  refers  the 
evidence  to  the  court,  instead  of  finding  the 
facts. 

Warden  and  Rando-ph,  contra.  It  has 
always  been  understood,  since  the  passing  of 
the  act  of  1792,  that  the  holder  of  the  bill 
might  sue  the  drawer  and  endorser  jointly. 
2  Tuck.  Black.  467.  The  endorsement  of 
Thornton  bound  him,  as  a  consideration  will 
be  presumed,  and  the  effect  was  to  deceive 
others.  7  T.  Rep,  761.  Scott  v.  Call,  &c.  in 
this  court,  [4  Call.  402].  The  notice  of  the 
protest  was  sufficient,  as  there  were  no 
effects  of  the  drawer  in  the  hands  of  the 
drawee.  Chitty,  87.  The  agreement  to 
change  the  current  money  into  sterling,  was 
not  objected  to  at  the  trial,  nor  proof  of  the 
charges  of  protest  called  for ;  and,  therefore, 
neither  will  be  permitted  now.  The  verdict 
is  certain  enough,  as  it  reserves  points  of 
law,  and  not  evidence,  for  the  judgment  of 
the  court.  If  Thornton  be  discharged,  the 
judgment  ought  to  be  affirmed  against  the 
drawer.     Cur.  adv.  vult. 


TUCKER,  Judge.  The  declaration 
charges,  that  Philip  Fitzhugh  drew  a  bill  of 
exchange  in  favour  of  Samuel  Love,  or  or- 
der, on  certain  persons  in  Great  Britain. 
That  afterwards,  on  the  same  day,  Presley 
Thornton,  at  the  special  instance  and  request 
of  the  said  Philip,  and  in  order  to  give  a 
credit  to  the  said  bill  of  exchange,  and  to  in- 
duce Love  to  receive  it  from  Fitzhugh,  and 
in  consideration  of  Love's  paying  to  Fitzhugh 
the  value  in  current  money,  and  actually 

9  *received    by    Fitzhugh,  did,    by   his 
endorsement,  made   on    the  said  bill, 

according  to  the  custom  of  merchants,  en- 
dorse the  same  for  payment  to  the  said  Sam- 
uel Love :  which  was  partly  paid,  and 
protested  for  the  balance.  Whereupon  this 
suit  is  brought  upon  the  act  of  assembly. 
Plea,  nil  debet,  and  issue.  The  bill  of  excep- 
tions states  a  copy  of  the  bill  and  protest 
made  by  a  notary  public  in  Liverpool,  made, 
as  he  alleges,  from  the  original  bill  and  the 
protest  thereof,  made  in  London  :  By  which 
it  appears,  that  there  was  no  special  under- 
taking on  the  part  of  Thornton,  to  warrant 
the  payment ;  but  a  mere  endorsement  of  his 
name,  prior  to  that  of  Samuel  Love,  in  whose 
favour  the  bill  was  drawn.  The  jury  found 
a  verdict  for  the  plaintiff,  if  the  court  should 
be  of  opinion  that  the  bill  of  exchange  and 
the  copy  of  the  protest,  (the  original  appear- 
ing to  have  been  lost,)  are  sufficient  to 
support  the  plaintiff's  action. 

The  question  referred  to  the  court  by  the 
jury,  so  nearly  resembles  that  which  must 
have  occurred  to  the  court  itself  upon  the 
declaration,  that  it  may  be  regarded  as,  in 
substance  the  same.  Which,  is  this.  Whether 
Presley  Thornton  is  an  endorser  of  the  bill 
in  the  sense  and  meaning  of  the  custom  and 
usage  of  merchants,  or  not? 

A  bill  of  exchange  may  be  defined  an  open 
letter  of  request,  addressed  by  one  person  to 
a  second,  desiring  him  to  pay  a  sum  of  money 
to  a  third,  or  to  his  order  ;  or  it  may  be  made 
payable  to  bearer.  The  person  who  makes 
the  bill,  is  called  the  drawer :  He  to  whom 
it  is  addressed,  the  drawee  ;  and  if  he  under- 
takes to  pay  it,  he  is  then  called  the  ac- 
ceptor :  The  person  to  whom  it  is  ordered  to 
be  paid,  is  called  the  payee ;  and,  if  he 
appoints  another  to  receive  the  money,  that 
other  is  called  the  endorsee,  as  the  payee  is, 
in  respect  to  him,  the  endorser,  Kyd's  Bills 
Ex.  3,  4. 

Endorsement    is    a  term   known   in  law, 

which  by  the  custom  of  merchants,  transfers 

the    property  of   the  bill  to  the  endorsee. 

Cunningh.  Bills,  57  ;  3  Bac.  Ab.  609 ;  4  Bac. 

Ab.  703. 

10  *Bills  payable  to  bearer  are  trans- 
ferred by    delivery.     But  to  transfer 

those  payable  to  order,  as  this  bill  is,  it  is  nec- 
essary, in  addition  to  delivery,  that  there 
should  be  something  by  which  the  payee  may 
appear  to  express  his  order.  This  additional 
circumstance  is  an  endorsement.    Kyd,  88. 

Every  transfer  implies  a  property  in  the 
person  transferring,  or  an  authority  to  make 
it,  given  by  him  in  whom  the  property  is 
vested.  In  this  case,  it  is  not  pretended  that 
Thornton  ever  had  any  property  in  the  bill ; 
nor  was  he  the  agent  of  any  person  having 
a  property  in  the  bill.  He,  therefore,  was 
not  an  endorser  according  to  the  custom  of 
merchants. 


6  CALL 


Virginia  Kkpovts,  Annotatbd. 
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At  the  time  he  wrote  his  name  on  the  bill, 
it  was  incapable  of  being*  transferred,  but  by 
the  previous  endorsement  of  Love  the  payee. 
Thornton  was  neither  drawee  nor  payee,  nor 
assignee  nor  endorsee,  at  that  time.  His 
endorsement,  therefore,  was  a  mere  nullity, 
according  to  the  custom  of  merchants.  Upon 
every  other  ground,  it  was  a  nudum  pactum. 
He  received  no  consideration  for  warranting 
the  payment  of  the  bill,  nor  is  any  legal  con- 
sideration charged.  He  was,  therefore,  not 
liable  for  the  bill. 

The  action  is  joint.  The  plea  is  joint. 
The  judgment  is  joint.  It  cannot  be  severed 
in  this  action.  Thornton,  then,  not  being 
liable,  the  judgment  is  erroneous,  and  must, 

I  cpnceive,  be  wholly  reversed.  No  opinion 
is,  therefore,  necessary  as  to  the  validity  of 
the  evidence.  I  shall  only  say,  an  attested 
copy  by  a  tiotary  public  in  New  York  or  Nor- 
folk, would  have  been  just  as  good  evidence, 
as  this  copy  by  a  notary  in  L/iverpool,  whose 
attestation,  as  it  respects  a  bill  of  exchange 
on  Ivondon,  and  protested  there,  is  perfectly 
extra  official ;  and,  consequently,  no  evi- 
dence. If  the  original  were  lost,  why  was 
not  an  attested  copy  produced  from  the  office 
of  the  notary  in  London,  who  made  the  pro- 
test? 

FLEMING,    Judge,    concurred    that    the 

judgment    ought    to    be    reversed;  for  the 

case  was  not  like  that  of  Call  v.  Scott, 

II  *4  Call,  402 ;  because,  there,  the  con- 
sideration for  the  endorsement  ex- 
pressly appeared  in  the  proceedings;  and, 
consequently,  the  endorsers  were  clearly 
liable. 

CARRINGTON,  Judge.  Thornton  was 
neither  payee,  nor  had  any  interest  in  the 
bill ;  and,  therefore,  he  was  not  an  endorser 
within  the  meaning  of  the  act  of  assembly, 
allowing  an  action  of  debt  against  the  en- 
dorser :  nor  was  he  liable  upon  the  bill  in 
any  action,  as  there  was  no  consideration  for 
the  endorsement  proved.  In  which  respect, 
it  differs  from  the  case  of  Call  v.  Scott :  for, 
in  that  case,  the  consideration  for  the  en- 
dorsement appeared  in  the  proceedings;  and, 
therefore,  the  whole  court  thought  the  en- 
dorsers liable.  Neither  Mr.  Washington's 
memorandum  of  the  agreement  to  change 
the  current  money  into  sterling,  nor  the 
notarial  copy  of  the  protest  ought  to  have 
been  allowed  to  goto  the  jury  in  this  case  : 
and,  upon  the  whole,  I  think  that  the  judg- 
ment is  erroneous  ;  and  that  it  ought  to  be 
reversed. 

LYONS,  President.  The  declaration  con- 
tains no  ground  for  an  action  of  debt  upon 
the  act  of  assembly  against  Thornton  ;  for 
if  he  had  been  liable  at  all,  an  action  upon 
the  case  would  have  been  the  proper  remedy. 
But  he  was  not  liable  ;  for  it  is  not  proved 
that  there  was  any  consideration  for  his 
endorsement;  and,  therefore,  it  is  not  like 
the  case  of  Call  v.  Scott :  for,  in  that  case, 
the  consideration  appeared  in  the  proceed- 
ings. The  notarial  copy  of  the  copy  ought 
not  to  have  been  allowed  to  go  to  the  jury  in 
the  present  case  ;  for  there  is  nothing  to 
shew,  that  a  more  authentic  copy  might  not 
have  been  procured.  I  concur  that  the 
judgment  should  be  reversed. 


12  *Freeland,  Lenox  &  Co.  v.  Fields's 

Ex'ors. 

[April,  1806.1 
Verdicts— Wronff  Recordatloa  —  AmrnitnMwit.*— If  tbe 

Jary  find  a  rlflrbt  verdict,  but  the  district  court 
records  it  wrooflrly.  and  enters  Judgment  upon  it 
as  recorded,  they  cannot  correct  the  error  by  the 
true  verdict,  at  a  subsequent  term. 
Evidence— Account.— An  account  iflvcn  out  by  a 
mercbant*s  clerk  without  his  authority  is  not  evi- 
dence. 

Freeland,  Lenox  &  Co.  brought  indebitatus 
assumpsit  against  the  executors  of  Field, 
who  was  surviving  partner  of  Field  &  Murray, 
and  declared  1.  upon  a  quantum  valet>ant  for 
goods,  wares  and  merchandizes  sold  and 
delivered.  2.  Upon  a  quantum  meruit,  for 
work  performed.  3.  Upon  an  assumpsit  of 
the  testator  for  goods,  wares  and  merchan- 
dizes sold  and  delivered.  4.  Upon  an  insi- 
mul  computasset,  with  the  testator.  The 
defendants  plead  non  assumpsit,  and  the  act 
of  limitations.  Issue.  Upon  the  trial  of  the 
cause,  the  defendants  filed  a  bill  of  excep- 
tions, stating,  that  they  offered  in  evidence, 
an  account,  which  they  proved  to  be  in  part, 
but  not  altogether  in  the  hand-writing  of 
one  Bower ;  (who  was  once  a  clerk  of  the 
plaintiffs,  afterwards  a  clerk  of  Field,  the 
testator ;  and  after  his  death,  again  clerk  to 
the  plaintiffs):  Ajid  that  the  last  charges  in 
the  said  account,  in  the  hand-writing  of  the 
said  Bower,  are  dated  after  the  death  of 
Field,  the  testator.  That  the  court  rejected 
the  evidence,  **Because  the  said  account  was 
headed  and  endorsed,  Freeland,  Lenox  A  Co. 
in  account  with  Field  A  Murray,  from  which 
it  appeared  to  the  court  to  be  an  account, 
drawn  by  the  defendants  against  the  plain- 
tiffs, and  not  an  account,  furnished  by  the 
Plaintiffs,  or  their  clerk,  to  the  defendants." 
^he  jury  found  a  verdict  for  the  plaintiffs  in 
these  words,  "We  of  the  jury  find  for  the 
plaintiffs,  and  do  assess  their  damages  to 
one  hundred  and  eighty-six  pounds  eight 
shillings  and  ten  pence.*'  But  the  clerk  in 
drawing  up  the  orders,  entered  it  thus,  "upon 
their  oaths  do  say,  that  the  defendants  did 
assume  upon  themselves,  in  manner  and 
form  as  the  plaintiffs  against  them  have 
declared,  within  five  years  next  before 

13  the   time  of  suing  out    the   writ  *of 
capias  in  this  suit,  and  they  do  assess 

the  damages  of  the  plaintiffs,  by  occasion  of 
the  defendants'  non-performance  of  those 
assumptions,  to  one  hundred  and  eighty-six 
pounds  eight  shillings  and  ten  pence.'* 
After  which  follows  a  judgment  in  favour  of 
the  plaintiffs,  to  be  levied  of  the  groods  and 
chattels  of  the  testator,  in  the  hands  of  the 
defendants,  to  be  administered.  And  there- 
upon the  defendants  appealed  to  the  court  of 
appeals. 

Since  the  appeal,  an  application  was  made 
to  the  district  court  to  amend  the  entry  in 
the  order  l>ook,  by  the  true  verdict  found  by 
the  jury  :  Which  being  granted,  and  the 
amendment  ordered  to  be  certified  to  the 
court  of  appeals,  the  same  is  now  brought 
up  thither  by  a  writ  of  certiorari. 

^Record— Anendnent.— Upon  the  question  of  the 
amendment  of  the  record  the  principal  case  is 
cited  in  foot-note  to  Price  v.  Com.,  83  Oratt  810.  where 
there  is  a  larffe  collection  of  the  cases  and  the  qnes- 
tion  discussed.  The  principal  case  is  also  cited  on 
the  same  question  in  Hook  v.  Turnbnll.  6  Call  86: 
Shelton  y.  Welsh,  7  Leiffh  177.  See  monographic 
note  on  "Amendments**  appended  to  Snead  v.  Cole- 
man, 7  Qratt  900. 


6  CALL 


f^INK'S  Adm'R,  &C.  V,  COCKSHUT  &  AL. 
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Wickham,  for  the  appellant.  Bower  was 
clerk  to  the  plaintiffs  when  the  last  articles 
were  added  to  the  account ;  and  therefore  it 
ought  to  have  been  received  as  the  account 
of  the  plaintiffs.  The  district  court  could 
not  amend  at  a  subsequent  term.  For  it 
differs  from  a  county  court,  as  the  judge 
signs  the  orders,  when  drawn  up,  as  a  proof 
of  their  verity ;  and  no  alteration  can  be 
made  in  them  after  the  term  has  passed, 
Co.  Litt.  260 ;  but  much  less  after  an  appeal 
has  been  taken,  and  the  cause  has  come  to 
the  appellate  court. 

Call,  contra.  The  district  court  very 
properly  rejected  the  account :  for  the  clerk 
had  no  authority  to  give  it  out,  and  the 
plaintiffs  have  not  signed  it :  But,  at  any 
rate,  the  clerk  ought  to  have  been  produced 
in  court,  and  examined  as  to  the  facts.  The 
order  book  ought  to  have  pursued  the  issue 
in  framing  the  entry,  1  Crompt.  Prac.  270 : 
and  this  court  may  award  a  duces  tecum  to 
enable  them  to  inspect  the  original  verdict, 
and  correct  the  misprision.  For  wherever 
there  is  any  thing  to  refer  to,  the  court  has 
power  to  amend  at  common  law,  Gilb.  Hist. 
Com.  PI.  107  ;  3  Black.  Com.  JOl ;  1  Hal.  PI. 
Cor.  647:  And  here  the  proper  document 
existed  ;  because  the  verdict  is  always 

14  delivered  in  writing,  *and  preserved 
among  the  papers  in  the  cause ;  which 

is  a  more  authentic  testimonial  than  the 
minutes  of  the  clerk  of  assize  in  Bngland, 
where  the  verdict  is  rendered  ore  tenus,  1 
Crompt.  Prac.  270 ;  yet  the  latter  have 
always  been  held  sufficient  to  justify  an 
amendment.  T.  Jones,  211'^  4  Co.  52;  5 
Burr.  2730  ;  2  Vin.  Ab.  314, 319 ;  Cro.  Car.  185  ; 
1  Black.  Rep.  453 ;  Dougl.  112.  The  Eng- 
lish statutes  of  amendment,  however,  em- 
brace the  case  ;  and  they  are  still  in  force  in 
this  country.  For  they  were  all  adopted  by 
the  act  of  1753,  Old  Virg.  I^aws,  301 ;  and 
the  act  of  1792  only  repeals  the  British 
statutes  which  were  adopted  by  the  act  of 
convention,  and  not  those  adopted  by  act 
of  assembly. 

Wickham,  in  reply.  Whether  the  account 
offered  was  the  account  of  the  plaintiffs,  was 
a  fact  which  ought  to  have  been  left  to  the 
jury.  No  amendment  or  a  misprision  of  the 
clerk  could  be  allowed  at  common  law,  after 
the  term  in  which  it  was  committed,  2  Vin. 
Ab.  290  ;  and  all  such  amendments  in  Eng- 
land are  made  by  virtue  of  particular  statutes, 
which  are  all  repealed  by  our  act  of  assembly 
in  1792.    Rev,  Code,  302. 

Cur.  adv.  vult. 

L/YONS,  President,  delivered  the  resolu- 
tion of  the  court,  That  the  district  court  did 
not  err  in  refusing  to  permit  the  account  to 
go  to  the  jury  ;  but  that,  as  the  verdict  did 
not  find  the  point  put  in  issue  l>etween  the 
parties,  namely,  Whether  the  testator  (and 
not  the  appellants,  as  stated  in  the  order 
book),  assumed,  the  verdict  ought  to  have 
been  set  aside,  and  a  new  trial  awarded. 
That  the  error  could  not  be  corrected  at  a 
subsequent  term  of  the  court ;  and  conse- 
quently, that  the  order  made  by  the  district 
court  for  amending  the  record,  at  another 
term,  was  not  authorized  by  law.  That 
therefore  the  judgment  was  to  be  reversed, 
and  a  new  trial  awarded. 

15  *The  entry  was  as  follows  : 

"The  court  is  of  opinion,  that  the 


district  court  did  not  err  in  refusing  to  per- 
mit the  account  stated,  in  the  bill  of  excep- 
tions filed  in  this  cause,  to  have  been  offered 
by  the  appellees  as  evidence  for  them,  to  go 
to  the  jury ;  but  that,  as  the  jury  did  not  try 
or  find  the  fact  put  in  issue  by  the  parties 
in  this  cause,  (which  was  the  assumpsit  of 
John  S.  Field,  the  testator  of  the  appellants 
themselves,  as  found  by  the  jury),  there  is 
error  in  the  judgment  of  the  district  court, 
in  not  setting  aside  the  verdict,  and  award- 
ing a  new  trial  of  the  issue  :  And  this  court 
is  further  of  opinion,  that  the  order  made  for 
amending  the  record,  and  altering  the  judg- 
ment entered  on  the  said  verdict,  at  another 
and  subsequent  term  after  the  verdict  was 
given,  and  judgment  entered  thereon  fully 
drawn  up,  read  and  signed  by  the  judge  in 
open  court,  is  erroneous,  the  said  amend- 
ment, after  the  term,  not  being  authorized 
by  law.  Therefore  it  is  considered,  that  the 
said  judgment  be  reversed  and  annulled,  and 
that  the  said  surviving  appellant  recover 
against  the  appellees  the  costs  expended  in 
the  prosecution  of  the  appeal  aforesaid  here. 
And  it  is  ordered,  that  the  said  verdict,  and 
the  order  for  amending  the  record,  be  set 
aside,  and  that  a  new  trial  be  had  in   the 


cause. 


I) 


16       ^Fine's  Adm'r,  &c.  v.  Cockshut  &  al. 

[April.  1808.] 

Bondc*— Action  on— Intorestt— Instructton.— The  court, 
in  an  action  upon  a  bond,  may  instruct  the  Jury 
with  refi[ard  to  the  interest 

Appollnte  Practice— Pnllure  of  Lower  Court  to  Renrd 
Instructions  of  5uperlor— Second  Aiipeal— Disposition 
of  Cause.;— If  the  connty  court  disreffard  the  in- 
struction of  the  district  court,  the  latter  court 
ouffht,  upon  the  second  appeal,  to  retain  the  caase 
for  trial  before  themselves,  and  not  send  it  back 
to  the  county  court. 

The  appellees  brought  debt  against  the 
appellant  in  the  county  court  upon  a  bond. 
Plea,  Payment,  and  issue.  Upon  the  trial 
of  the  cause,  the  plaintiff's  counsel  moved 
the  court  to  instruct  the  jury,  that  not  more 
than  eight  years  interest  ought  to  be  de- 
ducted, there  being  no  evidence  that  any  part 
of  the  principal  or  interest  was  paid;  but 
there  was  no  instruction  given.  Verdict  and 
judgment  for  the  principal  debt,  with  inter- 
est from  the  1st  of  April,  1797.  The  district 
court  reversed  the  judgment,  because  the 
instruction  was  not  given  to  the  jury,  and 
remanded  the  cause  for  a  new  trial,  with  a 
direction  to  give  the  instruction.  The  county 
court,  being  divided  iti  opinion  at  the  second 
trial,  the  instruction  was  again  refused,  and 
a  similar  verdict  and  judgment  were  had : 
which  the  district  court  again  reversed,  and 
sent  back  the  cause  to  the  county  court,  with 
the  same  direction.  The  defendant  appealed 
to  the  court  of  appeals. 

Botts,  for  the  appellant.  Whether  the 
interest  had  been  paid?  or  whether  any  part 
of  it  was  to  be  deducted?  were  questions  of 
fact ;  and  proper  for  the  jury,  and  not  the 
court,  to  decide.    1  Call,  139, 140, 146. 

Williams,  contra.  There  is  nothing  stated 
to  shew  that  interest  was  to  be  deducted  ;  for 

*Bonds.— See  monographic  note  on  "Bonds"  ap- 
pended to  Ward  v.  Churn,  18  Oratt.  801. 

tinterest.— The  principal  case  is  cited  in  foot-note 
to  McCall  V.  Turner,  1  Call  188,  to  tbe  point  that  it  is 
the  province  of  the  jury  to  decide  upon  interest. 
See  monoflrraphic  note  on  "Interest"  appended  to 
Fred  V.  Dixon,  27  QratL  541.     > 

^Appeals.— See  monographic  note  on  "Appeals." 
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it  is  not  like  M'Call  v.  Turner,  1  Call,  133, 
because  the  bill  of  exceptions  in  that  case 
stated  the  absence  of  the  creditor  out  of  the 
commonwealth.  The  court  had  a  right  to 
decide  upon  the  interest ;  or,  at  least,  to 
instruct  the  jury  with  regard  to  it ;  because 
it  was  a  matter  of  law,  and  not  of  fact,  as 
the  appellant's  counsel  supposes.  Picket  v. 
Morris,  2  Wash.  255. 

17  *Botts,  in  reply.    It  makes  no  differ- 
ence, that  the  bill  of  exceptions  does  not 

state  any  circumstances  relative  to  the  inter- 
est ;  for  the  court  had  no  right  to  interfere 
with  regard  to  it. 

Cur.  adv.  vult. 

TUCKER,  Judge.  The  appellant's  counsel 
insisted,  that  it  was  the  province  of  the  jury 
to  decide  upon  the  interest,  and  that  the 
court  had  no  right  to  instruct  them  concerning 
it.  But  the  act  of  assembly  is  a  law  to  both  ; 
and  M'Call  v.  Turner,  1  Call,  133,  settles  the 
principle  on  which  the  jury  may  deduct  it,  to 
wit,  that  the  plaintiff  was  absent  from  the 
country,  and  had  no  agent  here  to  whom  pay- 
ment could  l>e  made.  Nothing  of  that  sort, 
however,  appears  in  the  present  case ;  and, 
if  there  was  any  other  ground  upon  which 
the  deduction  should  have  been  made,  the 
defendant  ought  to  have  shewn  it.  Besides, 
the  bill  of  exceptions  states  the  case  in  per- 
fectly, and  therefore  this  court  ought  not  to 
decide  upon  it.  Barrett  v.  Tazewell,  1  Call, 
215.  I  think,  therefore,  that  the  district 
court  was  right  in  directing  the  instruction 
to  be  given  ;  but  as  the  county  court  had 
disregarded  the  former  instruction,  the  cause 
ought  not  to  have  been  sent  back  to  them  ; 
but  should  have  been  retained  for  trial  in  the 
district  court.  I  am  con  seq  uen  tly  of  opin  ion , 
that  the  judgment  of  the  district  court  ought 
to  be  aflSrmed,  with  a  direction  to  retain  the 
cause  for  trial  before  themselves. 

CARRINGTON,  Judge,  and  LYONS, 
President,  concurred,  and  the  following 
judgment  was  entered  : 

'*The  court  is  of  opinion,  that  there  is  no 
error  in  the  judgment  of  the  district  court ; 
which  is  therefore  affirmed  with  costs : 
And  it  appearing  that  the  county  court 
refused  to  instruct  the  jury  on  the  trial,  that 
not  more  than  eight  years  interest  ought  to 
be  deducted  from  the  debt  sued  for,  accord- 
ing to  the  opinion  and  judgment  of  the  dis- 
trict court,  upon  the  former  appeal  to  that 
court,  as  stated    in   the    proceedings 

18  *in  this  cause,  it  is  ordered,  that  the 
cause  be  retained  by  the  district  court 

for  a  new  trial  to  be  had  there,  instead  of 
the  county  court;  and  that  the  order  for 
sending  the  cause  back  to  the  county  court 
be  set  aside  by  the  district  court,  and  an 
order  made  for  a  new  trial  to  be  had  in  the 
said  district  court." 


Parish  v.  Gray. 

[April.  1806.] 

Suit  for   Freedom— Declaration— Surplusage.— If  tbe 

plaintiff,  In  a  suit  for  freedom,  declare  for  the 
benefit  of  herself  and  children,  namlnr  them,  that 
part  which  relates  to  the  children  Is  unimportant, 
and  the  mother  is  the  only  plaintiff. 

Same-5ame— Not  Oullty-  Waiver  of  Objection  to  Con- 
dition of  Plaintiff.— In  such  a  case.  If  the  defendant 
pleads  not  guilty,  he  cannot  afterwards  object, 
that  the  condition  of  the  plaintiff  was  not  put  In 
issue. 

Transfer  of  Cause  from  County  to  District  Court— flu- 
tual  Consent.— The  parties  may,  by  mutual  consent. 


transfer  a  cause  from  a  county  court  into  Ithe 
district  court. 

The  appellee  brought  an  action  of  assault 
and  battery  and  false  imprisonment  on 
behalf  of  herself  and  several  of  her  children, 
against  the  appellant  in  the  county  court. 
Plea  not  guilty,  and  issue.  Five  successive 
juries  were  sworn,  but  neither  of  them  ren- 
dered a  verdict.  In  consequence  of  which, 
the  parties,  by  consent,  transferred  the  cause 
to  the  district  court,  where  it  was  docketed 
and  tried.  The  jury  found  that  the  plaintiff 
was  free,  and  assessed  her  damages  to  $30 : 
which  she  released.  The  judgment  of  the 
court  was,  that  she  should  recover  her  free- 
dom with  costs  of  suit :  And  Parish  appealed 
to  the  court  of  appeals. 

Randolph,  for  the  appellant.  The  district 
court  had  not  jurisdiction  ;  for  the  cause  orig- 
inated in  the  county  court,  and  was  docketed 
in  the  district  court  by  consent  of  counsel, 
who  could  not  tran af er  j urisdiction .  2  Wash . 
300 ;  1  Call,  54.  The  plea  is  not  guilty  gen- 
erally, and  does  not  state  whether  the  plain- 
tififs  were  bond  or  free ;  which  is  error ; 
19  *for  the  condition  of  the  plaintiff  in  a 
suit  of  this  kind  ought  to  be  alleged  in 
the  pleadings.  The  verdict  is  uncertain,  as 
it  does  not  distinguish  which  of  the  plaintiffs 
are  free. 

Botts,  contra.  All  that  relates  to  the  chil- 
dren is  surplusage ;  for  one  person  cannot 
sue  for  another.  The  court  had  jurisdiction ; 
because  the  plaintiff  may  appear  to  a  decla- 
ration without  a  writ ;  and,  if  he  does  so,  he 
is  rectus  in  curia,  and  cannot  object  after- 
wards that  he  has  not  been  properly  called 
into  court,  1  Wash.  379.  This,  in  fact,  was 
no  more  than  that ;  for  it  is,  in  effect,  the 
filing  of  a  declaration  by  the  plaintifiF,  and 
an  appearance  by  the  defendant.  The  cases 
cited  by  the  appellant's  counsel  only  prove 
that  consent  cannot  give  jurisdiction  to  a 
court  which  has  not  original  cognizance  of 
the  subject ;  and  not  that  the  parties  are  un- 
able to  waive  the  form  of  citation,  and  come 
into  court  without  process.  Thus,  in  M'Call 
V.  Peachy,  1  Call,  55,  it  was  decided,  that  the 
very  essence  of  the  jurisdiction  of  this  court 
was,  that  there  should  be  an  appeal,  as  the 
court  had  not  original  cognisance.  Of 
course,  one  of  the  main  ingredients  of  juris- 
diction was  wanting  in  that  case;  t>ecause 
there  was  no  appeal.  But  the  case  would 
have  been  different,  if  the  court  had  bad 
original  cognizance.  2  Wash.  214.  It  was 
the  defendant's  own  fault,  that  he  did  not 
put  the  condition  of  the  plaintiff  in  issue ; 
and  therefore,  if  any  inconvenience  results 
to  him  from  the  omission,  he  has  no  right  to 
complain  ;  especially  as  the  plaintiff  could 
not  compel  him  to  plead  that  she  was  a  slave. 
But  it  was  not  necessary  that  the  point 
should  be  specially  stated  ;  for  any  form  of 
pleading  will  do,  and  the  merits  may  be 
examined  at  large,  although  the  issue  be  not 
technically  regular.  Coleman  v.  Dick  and 
Patt,  1  Wash.  238.  The  finding  of  the  jury 
is,  in  substance,  a  general  verdict  for  the 
plaintiff,  as  all  the  irrelevant  matter  may  be 
rejected  as  surplusage. 
Cur.  adv.  vult. 
20  *L,YONS,   President,   delivered  the 

resolution  of  the  court,  as  follows : 

The  only  real  plaintiff  in  the  cause  is  Jenny 
Gray ;  and  the  mention  of  her  children  has 
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no  otber  effect  tban  as  serving^  to  shew,  that 
a  verdict  in  her  favour  would  enure  to  their 
benefit.  It  was  therefore  a  mere  redundancy, 
without  any  operation,  as  the  same  conse- 
quence would  have  followed  from  the  verdict, 
whether  those  words  were  inserted  or  not. 
Of  course,  they  may  be  disrei^arded ;  and 
then  it  is  a  suit  brought  by  the  mother  only ; 
which  obviates  the  objection,  that  the  ver- 
dict has  only  found  for  the  plaintiff,  without 
saying  which  of  them,  or  any  how  disposing 
of  the  others. 

With  respect  to  the  exception,  that  the 
plaintiff's  condition  is  not  put  in  issue,  the 
answer  is.  That  it  was  the  defendant's  own 
fault ;  since  he  had  his  choice  to  plead  it,  or 
not :  And,  if  he  has  failed  to  do  so,  he  cer- 
tainly has  no  right  to  complain.  But  how  is 
he  injured  ?  There  is  nothing  which  looks 
that  way  ;  for  it  appears  by  the  verdict,  that 
a  full  enquiry  into  the  plaintiff's  right  to 
freedom  was  allowed ;  and  therefore,  he  had 
the  same  benefit  upon  this,  that  he  would 
have  had  upon  the  other  issue. 

The  objection  to  the  jurisdiction  of  the 
district  court  is  altogether  unfounded.  For 
the  cause  was  docketed  by  consent ;  and  it 
was  no  more,  in  effect,  than  a  dismission  of 
the  suit  in  the  county  court,  and  filing  the 
same  pleadings,  by  mutual  consent,  in  the 
district  court ;  where  both  parties  appeared, 
and  as  the  court  had  jurisdiction  over  the 
subject,  neither  could  afterwards  object  to 
the  mode  of  bringing  the  cause  into  court. 

The  judgment  is  therefore  affirmed. 


21        *Tallaferro't  Ex'ors  &  al.  v.  Thorn- 
ton and  Wife. 

[April.  1806.] 
Executors— Suit  in  Equity  on  AdmlnlJimtlon  Bond  by 
Legratee— Necessity  for  Judirment.*— Althouflrli  In  the 
case  of  a  creditor,  the  demand  mast  be  established 
affalnst  the  executor  before  a  suit  can  be  brought 
on  the  administration  bond,  yet  in  the  case  of  a 
legatee,  a  suit  in  equity  may  be  bronffht  upon  it 
in  the  first  instance,  because  the  decree  can  be 
made  so  as  to  operate  asralnst  the  executor  in  the 
first  Instance,  and  an  account  of  the  assets  can  be 
taken  at  once. 

Thornton  and  Mary  his  wife,  who  was  the 
daughter  of  Philip  Kootes  the  elder,  filed 
their  bill  in  the  court  of  chancery  against 
Franks,  executor  of  Thorpe,  one  of  the  secu- 
rities to  the  administration  bond  given  by 
Philip  Rootes  and  Thomas  R.  Rootes,  sons 
and  executors  of  the  said  Philip  Rootes  the 
elder,  Shackleford,  surviving  executor  of 
Shackleford,  another  of  the  securities  to  the 
said  l)ond,  and  against  the  legatees  of  the 
said  Shackleford:  Stating,  That  Philip 
Rootes  the  elder,  bequeathed  to  the  plaintiff 
Mary,  then  an  infant,  ;f300  sterling.  That 
the  executors  received  assets  enough  to  pay  it. 
That  the  complainants  married  in  1772  ;  and, 
in  1773,  commenced  two  suits  at  law,  in  the 
county  court,  upon  the  administration  bond  ; 
one  of  which  abated ;  and  although  judg- 
ment was  obtained  in  the  latter,  it  was  after- 
wards reversed  in  the  general  court  as 
improperly  brought.    That  the  legacy   was 

*Bzectttors— 5ult  in  Equity  on  Administration  Bond 
by  Leiratee— Necessity  for  Judflrment.— The  principal 
case  is  cited  with  approval  In  foot-note  to  Call  v. 
Rnflln.  1  Call  8SS  ;  foot-note  to  Taylor  v.  Stewart,  B 
Call  520  ;  Gordon  v.  Justices  of  Frederick,  1  Manf. 
17.  20  ;  WafiTffoner  v.  Gray.  2  Hen.  &  M.  613  ;  Spotts- 
wood  V.  Dandrldfire,  4  Munf.  297,  298. 

See  monoffraphlc  note  on  "Executors  and  Admin- 
istrators" appended  to  Rosser  v.  Deprlest,  5  Gratt.  0. 


still  due  and  unpaid.  That  Thomas  R. 
Rootes  died  insolvent.  That  Philip  Rootes 
mortgaged  some  slaves  to  Shackleford,  to 
indemnify  him  against  his  suretyship,  and 
afterwards  died.  The  bill  then  prayed  for 
payment  of  the  legacy  ;  but  omitted  to  make 
the  heirs  and  representatives  of  Thomas  R. 
Rootes  and  Philip  Rootes  parties. 

Some  of  the  defendants  demurred  to  the 
bill,  alleging  that  the  plaintiffs  had  a 
remedy  at  law. 

Shackleford's  answer  admitted  that 
Thomas  R.  Rootes  died  insolvent.  Denies 
that  any  part  of  the  estate  of  Philip  Rootes 
came  to  his  possession  ;  insists  that  no  suit 
can  be  maintained  against  the  securities, 
until  it  had  been  previously  ascertained, 
by  a  prior  suit,  that  a  devastavit  had 

22  been  committed  *by  the  executors  of 
Philip  Rootes  the  elder;  and  claims 

the  same  advantage  from  that  exception,  as 
if  it  had  been  made  by  demurrer. 

The  court  of  chancery  overruled  the 
demurrer;  and  directed  an  account,  1.  Of 
Shackleford's  administration.  2.  Of  the 
estate  of  Philip  Rootes  the  executor.  3.  Of 
the  estate  of  Philip  Rootes  the  elder  ;  and, 
upon  the  coming  in  of  the  report,  decreed 
payment  by  the  legatees  of  Shackleford  only, 
without  charging  his  ei^ecutors,  or  the  exec- 
utors of  Thorpe,  the  plaintiffs  dismissing 
their  bill  as  to  those  defendants  who  were 
not  decreed  against.  From  which  decree  the 
legatees  of  Shackleford  appealed  to  the  court 
of  appeals. 

Warden ,  for  the  appellants.  The  demurrer 
ought  not  to  have  been  overruled.  For,  as 
no  previous  suit  had  been  brought  against 
the  executors,  the  sureties  to  the  administra- 
tion bond  were  not  liable  to  be  sued.  Taylor 
8l  al.  V.  Stewart's  ex*ors,  at  the  last  term  of 
this  court.  5  Call,  52.  Besides,  there  is  a 
want  of  parties ;  for  the  representatives  of 
Thorpe  and  the  two  Rootes's,  Philip  and 
Thomas,  are  not  brought  before  the  court, 
although  they  ought  to  have  contributed 
towards  the  payment. 

Call,  contra.  There  is  a  distinction 
between  a  case  where  the  legacy  is  charged 
upon  a  devise  of  personalty,  and  a  devise  of 
the  realty  ;  for,  in  the  first  case,  it  is  neces- 
sary to  bring  the  executor  before  the  court, 
because  the  devisee  has  a  right  to  his  assist- 
ance, but  not  in  the  other :  and  here  the 
legacies  were  charged  upon  the  land,  as  well 
as  upon  the  personalty.  It  does  not  appear » 
that  the  executors  left  any  representatives  ; 
and  the  administration  bond  is  several,  as 
well  as  joint.  Of  course  Shackleford's  exec- 
utors only  might  be  sued. 

Randolph,  on  the  same  side.    The  variety 

of  parties  rendered    the    application     to  a 

court    of    equity     proper,     especially 

23  *as    a   discovery    was    wanted.     The 
plaintiffs  took  all  the  steps  in   their 

power  to  bring  the  representatives  of  the  tes- 
tator into  the  cause  ;  and  therefore  they  will 
not  be  held  to  the  strictness  of  the  rule,  which 
requires  a  previous  judgment  against  the  ex- 
ecutor. Under  the  circumstances,  all  neces- 
sary parties  were  before  the  court ;  for  those 
who  must  pay,  are  all  before  the  court :  and, 
therefore,  it  is  useless  to  seek  for  others.  At 
all  events,  we  ought  to  have  relief  against 
the  defendants  already  made,  for  their  pro- 
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portions  of  the  debt ;  and,  therefore,  so  far, 
at  least,  the  decree  ought  to  be  affirmed. 

Warden,  in  reply.  The  court  of  chancery 
had  not  jurisdiction  of  the  cause  ;  for,  if  the 
representatives  of  the  sureties  were  liable  at 
all,  they  were  liable  at  law.  The  plaintiffs 
have  not  done  all  that  was  requisite ;  for 
they  should  have  pursued  the  executors  be- 
fore they  attempted  to  charge  the  sureties  ; 
and  reasonable  efforts,  as  they  are  called  by 
the  appellees'  counsel,  are  not  sufficient. 
Until  all  the  parties  interested  are  brought 
before  the  court,  there  ought  not  to  be  a  de- 
cree against  any  of  them. 

Cur.  adv.  vult. 

TUCKER,  Judge.  The  whole  tenor  of  the 
will  of  Philip  Rootes  the  elder,  shews,  that 
the  sons  were  to  be  liable  to  make  up  the  de- 
ficiencies of  the  legacies ;  and  therefore  an 
account  should  have  been  taken  of  the  estates 
received  by  them,  in  order  to  ascertain  their 
proportions. 

That  it  is  necessary,  in  the  case  of  a  cred- 
itor, to  bring  a  previous  suit  against  the 
executor  in  order  to  establish  the  demand,  is 
fully  proved  by  The  Spotsylvania  Justices  v. 
Claiborne's  ex'ors,  1  Wash.  31 ;  Ruffin  v. 
Call,  1  Call,  333;  Stewart's  ex'ors  v.  Taylor, 
at  the  last  term  of  this  court,  and  Rock  v. 
Leigh  ton  cited  in  Irving  v.  Peters,  3  T.  Rep. 
685.  But  he  must  do  more  in  order  to  charge 
the  securities ;  for  he  must  prove,  upon  the 
trial  against  them,  assets  and  a  devastavit 
by  the  executor.  This,  however,  when 
24  *the  demand  has  been  once  ascertained 
at  law  in  a  suit  by  a  creditor,  or  with- 
out such  previous  ascertainment  in  the  case 
of  a  legatee,  can  be  most  conveniently  done 
in  a  court  of  equity,  where  all  necessary  ac- 
counts can  be  taken,  and  all  persons  liable  to 
pay,  brought  before  the  court  and  charged  at 
once,  so  as  to  avoid  perplexity  with  the  jury 
in  the  case  of  a  creditor,  and  circuity  of  suit 
in  the  case  of  a  legatee :  and  the  sureties  can 
sustain  no  injury  from  it,  because  the  de- 
cree may  be  joint  in  the  case  of  the  creditor, 
and  special  in  the  case  of  the  legatee,  so  as 
to  operate  upon  the  executor  in  the  first  in- 
stance. On  the  contrary,  that  course  is  ben- 
eficial to  the  securities,  as  it  gives  them 
early  notice  of  the  demand,  and  enables  them 
to  take  measures  for  their  own  safety.  The 
objection  to  the  jurisdiction,  therefore,  is 
unfounded. 

In  the  present  case,  however,  this  course 
has  been  wholly  pretermitted ;  for  neither 
the  executors  of  Philip  Rootes  the  first  tes- 
tator, nor  their  personal  representatives,  nor 
the  devisees  of  Philip  Rootes  the  elder,  nor 
their  representatives,  are  made  parties  to  the 
suit ;  but  it  is  brought  against  the  executors 
and  legatees  of  the  securities  in  the  first  in- 
stance, without  any  previous  steps  against 
the  executors  of  the  first  testator,  and  the 
decree  is  finally  made  against  part  of  the 
legatees  of  one  of  the  securities  only.  So 
that  the  cause  was  heard  without  parties  so 
necessarily  connected  with  and  interested  in 
the  business,  that  it  was  impossible  to  make 
a  complete  decree  without  them,  so  as  to  dis- 
tribute the  burden  fairly,  and  prevent  cir- 
cuity of  suit. 

Therefore,  although  I  think  the  demurrer 
was  properly  overruled,  yet  when  the  an- 
swers shewed  that  other  investigations 
would  be  necessary,  and  that  there  was  con- 


sequently a  defect  of  parties,  the  chancellor 
erred  in  proceeding  to  a  final  decree  until 
they  were  made,  and  all  interests  fully 
brought  before  the  court. 

I  am  therefore  of  opinion,  that  the  decree 
ought  to  be  reversed;  and  the  cause  sent 
back  to  the  court  of  chancery,  that  proper 
parties  may  be  made,  and  further  proceed- 
ings had. 

25  ^FLEMING,    Judge.    The    demand 
being  for  a  legacy,  application  to  a 

court  of  equity  was  proper ;  especially  when 
the  parties  were  so  numerous,  and  the  want 
of  a  discovery  clear.  The  demurrer,  there- 
fore, was  properly  overruled.  But,  in  order 
to  entitle  himself  to  sue  upon  the  bond,  the 
plaintiff  ought  to  have  shewn  that  there 
were  assets,  and  that  a  devastavit  had  been 
committed ;  to  effect  which,  other  parties 
were  necessary;  for  the  representatives  of 
John  Rootes  and  of  Wilcox,  as  well  as  the 
sons  of  the  original  testator,  and  the  repre- 
sentatives of  Thorpe  were  all  responsible, 
and  ought  to  have  been  brought  before  the 
court,  that  the  burden  might  1^  properly  dif- 
fused over  the  various  interests  concerned.  I 
concur,  therefore,  that  the  decree  should  be 
reversed,  and  the  cause  sent  back  for  new 
parties,  and  further  proceedings. 

CARRINGTON,  Judge.  A  security  can- 
not be  charged  for  a  legacy  in  the  first  in- 
stance. The  opinion  of  the  court  in  the  case 
of  The  Spotsylvania  Justices  v.  Claiborne's 
ex'ors,  1  Wash.  31,  decides  that  point,  as  to 
creditors,  and  there  is  no  reasonable  distinc- 
tion between  debts  and  legacies,  in  that  re- 
spect. I  agree,  however,  that  the  demurrer 
was  properly  overruled  upon  the  face  of  the 
bill,  as  a  discovery  relative  to  the  mortgage 
was  required ;  but  when  the  answer  came  in 
denying  it,  and  the  plaintiffs  were  unable  to 
prove  the  facts,  that  ground  failed  them,  and 
they  were  left  without  a  pretence  for  a  suit 
upon  the  bond,  until  they  had  established 
their  demand  against  the  executor,  by  a  due 
course  of  proceedings;  and  that  the  assets 
had  been  wasted.  I  am,  therefore,  of  opinion, 
that  the  decree  ought  to  be  totally  reversed, 
and  the  bill  dismissed  with  costs.  But  a  ma- 
jority of  the  court  think  otherwise ;  and  the 
following  is  to  be  the  decree : 

"The  court  is  of  opinion,  that  the  testator, 
Philip  Rootes,  having  set  apart  a  particular 
fund  for  the  payment  of  his  debts  and  lega- 
cies, and  directed  that  his  whole  estate  should 
be  chargeable  with  the  payment  of  the  latter, 
in  case  that  fund  should  not  prove  saffi- 

26  cient;  and  having  also  required  *that 
his  sons,  to  whom  he  devised  his  lands 

and  other  estates,  either  in  possession, 
or  when  they  should  attain  the  age  of 
twenty-one  years,  or  in  remainder  after 
the  death  of  his  wife,  should,  upon  receiving 
their  parts  of  his  estate,  give  security  (with- 
out naming  any  person  to  whom  such  secu- 
rity should  be  given)  for  the  payment  of 
their  proportionable  parts  of  their  sisters' 
fortunes,  and  having  constituted  two  of  those 
sons,  then  of  full  age,  his  executors,  and  a 
third  son,  John,  when  he  should  come  of  age, 
his  executor  likewise;  the  requisition  of  se- 
curity from  those  sons,  respectively,  on  re- 
ceiving their  estates,  was  thereby  frustrated ; 
but  that  security  ought  to  have  been  de- 
manded by  those  executors  of  the  testator's 
fourth  son  George,  when  he  should  receive. 
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from  them,  the  estate  devised  to  him  ;  and 
that  in  default  of  taking^  such  security,  the 
executors,  or  executor,  by  whom  the  estate 
was  delivered,  thereby,  made  himself  respon- 
sible for  George's  proportion  of  his  sisters* 
fortunes,  and  that  all  the  four  sons  of  the 
testator,  viz.  Philip,  Thomas  Read,  John  and 
Georg-e,  their  heirs  and  representatives 
respectively,  into  whose  hands  any  of  the  es- 
tate of  the  testator  Philip  descended,  was  de- 
vised, or  came  ;  and  any  person  whatsoever, 
to  whom  the  real  estate  of  the  said  testator 
may  have  come  by  gift  or  purchase  from 
either  of  those  sons,  or  their  heirs,  except 
bona  fide  purchasers  of  the  estate  devised  to 
his  son  George,  were,  and  are  liable  to  con- 
tribution for  the  payment  or  the  testator's 
daughters'  fortunes,  in  case  of  any  deficiency 
of  the  fund  set  apart  by  his  will  for  the  pay- 
ment thereof.  That  the  securities  of  the 
executors  of  Philip  and  Thomas  Read  Rootes 
are  liable,  in  the  first  instance,  only  for  the 
misapplication  or  wasting  of  the  funds  so 
constituted  by  the  testator  for  payment  of 
the  said  legacies  in  case  those  executors, 
their  heirs  or  representatives,  or  those  into 
^whose  hands  those  funds  shall  be  found  to 
have  been  taken,  shall  be  unable  to  make 
good  the  same  ;  but  in  case  those  funds  shall 
be  found  insufficient  for  the  payment  of  the 
said  legacies,  so  as  to  render  the  estates  de- 
scended or  devised  to  the  testator's  sons, 
Philip,  Thomas  Read,  John  and  George,  lia- 
ble to  a  proportionable  contribution 
27  for  the  payment  of  those  ^legacies ;  and 
if  it  shall  be  found  that  the  said  exec- 
utors neglected  to  take  such  security  from 
George,  upon  delivering  his  estate  to  him, 
and  that  the  estate  of  the  said  George,  which 
can  now  be  resorted  to,  for  his  proportionable 
contribution,  is  insufficient,  and  that  the  es- 
tates or  estate  of  the  executors  or  executor,  by 
whom  the  estate  of  George  was  delivered 
into  his  possession,  is  also  insufficient  to  dis- 
charge the  said  George's  proportion,  then  the 
said  securities  of  the  said  Philip  and  Thomas 
Read  will  be  further  liable  to  make  good  the 
said  George's  proportion  of  such  contribu- 
tion, and  no  further.  And  the  balance, 
if  any,  which  may  thereafter  remain  un- 
paid, must  be  raised  by  contribution  from 
those  into  whose  hands  the  estate  of  the 
testator  has  come,  by  descent,  devise,  or 
gift  from  the  testator,  or  either  of  his  four 
sons  before'  mentioned,  or  as  executor, 
or  executor  in  his  own  wrong,  or  as  ad- 
ministrator or  trustee  for  either  of  them, 
or  into  whose  hands  his  lands  may  have  come 
by  descent,  devise,  or  purchase  (except  bona 
fide  purchasers  of  the  estate  devised  to  George 
as  aforesaid)  according  to  the  value  thereof. 
And  it  is  further  the  opinion  of  this  court 
that  in  case  it  shall  be  found  that  the  securi- 
ties of  the  said  executors  are  liable  according 
to  the  principles  herein  before  stated,  the 
heirs,  executors  and  legatees  of  those  securi- 
ties respectively,  ought  to  be  called  upon  to 
contribute  their  proportionable  parts,  so  far 
as  the  estate  to  them  descended,  devised,  or 
otherwise  come  to  their  possession,  may 
extend,  the  legatees  and  representatives  of 
the  said  Richard  Schackleford  being  (alone) 
chargeable  with  the  amount  of  the  value  of 
the  slaves,  or  other  effects  which  he  or  they 
received  from  the  said  executors,  or  either  of 
them,  towards  indemnifying  him  on  account 


of  his  suretyship  aforesaid :  Therefore  it  is 
decreed  and  ordered,  that  the  decree  aforesaid 
be  reversed  and  annulled,  and  that  the  appel- 
lees pay  to  the  appellants  their  costs  by  them 
expended  in  the  prosecution  of  their  appeal 
aforesaid  here.  And  it  is  ordered  that  the 
cause  be  sent  to  the  superior  court  of  chan- 
cery held  in  Richmond,  to  be  proceeded  in 
according  to  the  opinion  of  the  court  herein 
before  mentioned." 


4( 


28  *Miller  v.  Page  and  Others. 

[April,  1806.] 

Entry  off  L4ind—UncerUlii— Effect*— Case  at  Bar.— An 

entry  in  tbese  words,  J.  M.  enters  1000  acres, 
"between  tbe  lines  of  H.  C.  deceased,  on  both  sides 
of  Halclier's  creek,  begrinninff  on  the  same,"  is 
void  for  uncertainty.  * 

On  the  15th  August,  1791,  John  Miller,  the 
plaintiff,  entered,  by  virtue  of  a  warrant,  for 
1000  acres  of  the  land  in  question,  in  the  sur- 
veyor's office  of  Buckingham  county ;  and  on 
the  25th  July,  1796,  by  virtue  of  another  war- 
rant, he  entered  in  the  same  office  for  300 
acres  more,  the  residue  of  the  land  in  ques- 
tion. 

The  first  entry  is  in  these  words  :  *'Buck- 
ingham  county,  sc't.  August  15,  1791.  No. 
61.  John  Miller,  assignee,  &c.  by  warrant, 
&c.  enters  1000  acres  of  the  same,  between 
the  lines  of  Henry  Gary,  deceased,  on  both 
sides  of  Hatcher's  creek,  beginning  on  the 
same." 

The    second    entry    is    in    these    words : 

Buckingham  county,. sc't.  July  25,  1796. 
No.  253.  John  Miller,  assignee,  &c.  by  war- 
rant, &c.  enters  300  acres  of  the  same, 
between  the  lines  of  Henry  Gary,  deceased, 
and  a  former  location  made  by  the  said  John 
Miller  for  1000  acres  of  land,  when  surveyed, 
No.  61,  between  the  lines  aforesaid,  viz : 
Beginning  at  the  comer  near  Buckingham 
branch,  a  corner  to  a  line  of  the  said  Henry 
Gary,  for  1007  poles,  thence  along  the  lines  of 
a  survey  made  for  the  said  Henry  Gary  for 
3942  acres  of  land,  so  far  as  will  include  the 
quantity  of  300  acres  between  the  said  survey 
of  3942  acres  and  the  said  Miller's  location 
for  1000  acres.  No.  61,  and  the  said  line  of 
1007  poles." 

In  conformity  with  these  entries  a  survey 
was  made  of  both  locations  on  the  31st  Octo- 
ber, 1796,  a  certificate  of  which  with  a  plat 
was  duly  returned  to  the  register's  office. 

A  caveat  against  the  grant  of  a  patent  for 
the  land  thus  surveyed  was  filed,  and  stated 
in  substance  the  following  reasons : 

29  *1.  That  there  was  in  fact  but  one 
survey  of  the  two  entries. 

2.  That  the  entries  were  too  vague  and 
indefinite. 

3.  That  the  warrants  mentioned  in  the  sur- 
veys did  not  give  said  Miller  a  right  to  make 
entries,  and  to  procure  surveys  and  patents. 

4.  That  the  lands  in  question  were  not 
waste  and  unappropriated,  but  that  the 
caveators  and  those  under  whom  they  claim, 
had  been  in  possession  and  seisin  ever  since 
the  year  1738,  and  paid  quit-rents,  taxes,  &c. 
thereon. 

*Lsiid«—Biitry— Certainty.— Upon  the  question  of 
the  certainty  of  land  entries,  the  principal  case  is 
cited  in  foot-note  to  Hunton  v.  Hall,  1  Call  206  :  foot- 
note to  Field  ▼.  Culbreath,  2  Call  M7 ;  foot-note  to 
Carrie  y.  Martin,  3  Call  28 :  foot-note  to  Harper  v. 
Bauffh,  9  Qratt  609  ;  Depew  v.  Howard,  1  Munf .  801 : 
McXeel  v.  Herold,  11  Gratt.  814. 
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5.  That  the  lands  in  question  had  been 
patented  to  Henry  Gary,  under  whom  the 
caveators  claim. 

6.  That  Carter  Page,  one  of  the  caveators, 
had  made  an  entry  prior  to  either  of  the  said 
Miller's  entries. 

The  jury  impannelled  in  this  case  found, 

1.  That  a  patent  issued  to  Henry  Gary, 
dated  20th  July,  1738,  including  two  different 
tracts,  containing  together  17,000  acres :  of 
which  the  courses,  patent,  and  survey  are 
found  at  large. 

2.  That  in  July  1740,  John  Gresham 
obtained  a  patent  for  162  acres,  between  the 
lines  of  Gary's  patent,  one  line  of  which 
patent  of  said  Gresham,  bounds  the  land  in 
dispute  :  which  land  is  bounded  by  the  lines 
of  Gary's  patent  on  all  sides  but  one,  on 
which  it  is  bounded  by  the  line  of  Gresham 's 
patent :  which  line  is  not  one  of  the  lines  of 
the  inclusive  patent  to  Gary. 

3.  That  Henry  Gary  purchased  Gresham's 
tract. 

4.  That  Miller's  entries  were  as  above 
stated. 

5.  That  surveys  were  made  of  Miller's 
entries  agreeably  to  law,  and  duly  returned 
to  the  register's  ofiQce,  of  which  surveys  a 
copy  is  found. 

6.  That  in  May  1748,  the  said  Henry  Gary 
departed  this  life,  after  having  duly  made 
and  published  his  last  will  and  testament, 
which  with  the  probate  thereof  is  found  at 
large. 

7.  That   Archibald   Gary,   son,    heir   and 
devisee  of  the    said  Henry  Gary,  immedi- 
ately   after    the    death    of    the    said 

30  *Henry,  by  virtue  of  the  residuary 
clause  of  the  said  will,  entered  upon 
and  took  possession  of  the  estate  thereby 
devised  to  him,  and  remained  possessed  until 
his  death. 

8.  That  in  the  year  1787,  the  said  Archibald 
Gary  departed  this  life,  after  having  duly 
made  and  published  his  last  will  and  testa- 
ment, which  with  the  codicils  thereto  annexed 
and  the  probate  thereof  they  find  at  large. 

9.  That  the  caveators  claiming  under  the 
said  A.  Gary's  will,  have  been  in  possession 
of  the  land  in  dispute  ever  since  said  A. 
Gary's  death. 

10.  That  the  said  Henry  Gary  in  his  life- 
time, and  the  said  Archibald  Gary  during  his 
life,  paid  all  taxes  and  dues  to  the  govern- 
ment of  Virginia  on  the  lands  chargeable  to 
them,  and  the  caveators,  since  the  death  of 
the  said  Archibald,  have  done  the  same. 

11.  That  in  1778,  the  commissioners  of  the 
land  tax,  in  making  their  estimate  of  the 
lands  with  which  the  said  A.  Gary  was 
chargeable  to  the  commonwealth,  went  on 
the  lands  in  controversy,  and  considered  the 
same  as  belonging  to  him. 

12.  That  Henry  and  Archibald  Gary  were 
both  possessed  of  a  considerable  personal 
estate  on  their  plantations  in  Buckingham 
county,  adjoining  the  lands  in  controversy. 

13.  That  Garter  Page,  one  of  the  caveators, 
by  virtue  of  two  land  warrants  dated  27th 
June,  17%,  for  600  acres  of  land  each,  made 
an  entry  with  the  surveyor  of  Buckingham 
on  the  30th  June,  17%,  for  1200  acres  of  the 
land  in  question,  which  entry  is  in  these 
words :  **  No.  252,  June  30, 17%,  Garter  Page 
by  two  warrants  for  600  acres  of  land  each,  No. 
1949  and  No.  1950,  and  dated  the  27th  day  of 


this  month,  enters  1200  acres,  beginning  and 
bounded  as  follows,  viz:  Beginning  at  a 
red  oak  on  the  south  side  of  Hatcher's  creek, 
corner  to  a  line  of  1007  poles  in  Henry  Gary's 
patent  for  17,000  acres,  running  with  the  said 
line  N.  30,  E.  1007  poles  to  pointers ;  thence 
according  to  Henry  Gary's  former  survey  of 
3942  acres  W.  16,  N.  80  poles  to  a  white  oak, 
on   Mayo's  branch,  now  called  Buck- 

31  ingham  ^branch,  S.  35,  W.  230  poles  to 
a  white  oak  ;  thence  W.  24,  S.  260  poles 

to  a  hickory,  W.  15,  N.  73  poles  to  a  white 
oak ;  thence  W.  31,  N.  120  poles  to  a  black 
oak  ;  thence  W.  3,  N.  88  poles  to  a  whit^  oak ; 
thence  S.  45,  W.  38  poles  to  a  white  oak; 
thence  leaving  the  lines  of  the  old  survey 
mentioned  above,  and  running  on  new  lines 
agreeable  to  the  said  patent  S.  27,  E.  225 
poles  to  a  chesnut  oak  in  the  low  grounds  of 
Hatcher's  creek  ;  thence  S.  45,  K.  130  poles, 
crossing  Hatcher's  creek  to  a  white  oak; 
thence  S.  10,  W.  151  poles  to  a  pine.  S.  55, 
W.  140  poles  to  a  pine  ;  thence  new  lines  to 
include  the  1200  acres  to  the  beginning." 

14.  That  the  said  Garter  Page,  on  the  12th 
November,  17%,  made  another  entry,  by  vir- 
tue of  a  warrant,  with  the  same  surveyor  in 
these  words,  ^'Garter  Page,  assignee  on  a 
land  office  treasury  warrant,  No.  1923,  for  400 
acres,  dated  26th  May,  17%,  enters  400  acres 
of  land,  beginning  on  the  south  side  of 
Hatcher's  creek,  in  the  line  of  the  north  east- 
wardly  side  of  a  tract  of  162  acres  formerly 
patented  to  John  Gresham,  and  at  present 
claimed  by  Samuel  and  George  Anderson, 
running  with  the  said  line  N.  50,  W.  120 poles, 
to  where  it  cornered  at  a  white  oak  ;  thence 
running  with  and  binding  on  the  lines  of  a 
tract  of  land  patented  to  Henry  Gary,  now 
deceased,  N.  45,  W.  130  poles  to  a  chesnnt 
oak ;  thence  N.  27,  W  225  poles  to  a  white 
oak  ;  thence  N.  45,  K.  38  poles  to  a  white  oak  ; 
thence  S.  87,  E.  88  poles  to  a  black  oak; 
thence  S.  59,  £.  120  poles  to  white  oak ;  thence 
S.  75,  E.  73  poles  to  a  hickory :  It  is  intended 
to  run  and  bind  on  the  said  lines,  and  to  make 
whatever  allowance  for  the  variation  of  the 
magnetic  needle  may  be  found  necessary  in 
order  to  follow  them  :  Thence  from  the  last 
mentioned  hickory  in  a  straight  line  to  the 
beginning :"  And  that  the  said  Garter 
Page  regularly  surveyed  the  said  lands,  to 
which  survey  the  jury  refer  as  marked  C. 

15.  That  the  lines  of  Henry  Gary's  inclu- 
sive patent  cross  Hatcher's  creek  six  times, 
and  that  there  are  two  corners  near  the  said 

creek. 

32  n6.    That    Garter  Page    made    his 
entry  and  beginning  of  the  survey  of 

the  first  entry  on  a  line  within  patented  land 
belonging  to  Samuel  Anderson,  with  his 
consent,  beginning  at  G.  in  his  said  survey 
and  running  on  the  said  Anderson's  line  to 
the  land  proposed  to  l>e  surveyed. 

17.  That  William  Mayo,  surveyor  of  Gooch- 
land, surveyed  for  Henry  Gary  in  that  part 
of  the  county  now  called  Buckingham,  on 
the  26th  and  27th  April,  1736,  1200  acres  of 
land  in  three  surveys  of  400  acres  each,  which 
is  the  land  in  contest:  on  which  survey 
George  Garrington,  the  succeeding  surveyor, 
afterwards  wrote  these  words,  "Henry  Gary's 
old  Buckingham  tract." 

18.  That  the  said  Henry  Gary  entered  on 
the  said  lands  on  the  said  26th  and  27th 
April,  1736,  and  that  those  claiming  under 
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him  cleared  and  cultivated  a  part  of  the  same 
land  48  years  ago,  and  continued  in  posses- 
sion thereof  until  this  time. 

19.  That  the  lands  in  question,  ou  the 
death  of  Henry  Gary,  passed  to  his  devisee 
A.  Gary,  who  was  thereof  peaceably  pos- 
sessed until  his  death. 

The  district  court  gave  judgment  in  favour 
of  the  caveators:  And  Miller  appealed  to 
the  court  of  appeals. 

M'Rae,  for  the  appellant.  The  court  can- 
not presume  a  patent;  for  it  has  been  de- 
cided, that  a  right  to  lands  could  not  be 
acquired  by  settlement,  before  the  year  1779  ; 
and  every  actual  entry  and  patent  are  to  be 
found  in  the  public  archives.  1  Wash.  231. 
The  survey  of  Mayo  is  nothing,  as  it  does 
not  appear  to  have  been  made  for  the  pur- 
pose of  acquiring  a  title  :  But,  if  it  had,  it 
could  not  be  taken  notice  of,  as  it  is  not 
alleged  in  the  caveat.  Miller's  entry  is 
certain  enough ;  for  there  is  a  reasonable 
precision  in  the  description  ;  and  that  is 
sufficient.  1  Call,  208 ;  1  Cranch,  92.  Page's 
entry  began  upon  patented  land,  and  is  there- 
fore void.  Pleas.  Edi.  Laws,  344. 
33  '^Creed  Taylor,   Call,    Wickham  and 

Randolph,  contra.  The  survey  by 
Mayo  was  in  full  force  under  the  continu- 
ing acts  of  assembly ;  and  therefore  Miller's 
entries  are  void.  But  they  are  also  void  for 
uncertainty,  as  the  location  has  neither 
beginning,  side  lines,  nor  end,  although 
the  locator  had  abundant  marks  to  com- 
mence at:  for  Hatcher's  creek  crosses  H. 
Gary's  line  six  times,  and  had  two  corners 
on  it,  from  any  one  of  which  he  might  have 
begun.  It  is  not  like  the  case  of  Field  v. 
Culbreath,  2  Call,  547;  because  there  the 
entry  was  for  all  the  vacant  land  between 
certain  lines;  and  therefore  no  surplus  was 
left  to  create  uncertainty.  Page's  entries 
are  good ;  for  they  are  sufficiently  precise ; 
audit  is  no  objection,  that  they  began  upon 
patented  land;  because  they  only  operated 
on  those  that  were  ungranted,  and  there- 
fore did  no  injury  to  the  former  patentee. 
Wolcott  V.  Swan,  2  Call,  298;  Gurrie  v. 
Martin,  3  Call,  28.  Entries  on  the  frontier 
ought  not  to  regulate  this;  because  there 
the  locator  is  exposed  to  dangers,  which 
prevent  precision,  as  he  is  in  the  midst  of 
alarms,  and  obliged  to  proceed  with  haste. 
Besides  the  want  of  known  objects  in  a 
wilderness  creates  difficulties  which  do  not 
exist  in  a  settled  country.  Hughes's  Ken- 
tucky Rep.  61.  It  is  questionable  whether 
the  commonwealth  could  have  entered  after 
twenty  years  possession,  as  the  language 
of  the  act  of  limitations  is  general ;  and  if 
so,  the  individual  claiming  under  her  could 
not.  But  be  that  as  it  may,  no  entry 
ag'ainst  such  a  possession  could  have  been 
made  without  an  office  found.  3  Black. 
Com.  257,  259.  A  patent  to  H.  Gary  ought 
to  be  presumed.  12  Co.  4,  5 ;  Cowp.  109,  115 : 
And  this  is  rendered  stronger  by  the  act  of 
1796;  which  evidently  looked  to  a  presump- 
tion of  rights,  upon  the  probability  that 
patents  had  been  obtained  by  those  who 
had  had  long  possession.  Pleas.  Edi. 
Laws,  378. 

Hay,  in  reply.  The  caveat,  being  a  rem- 
edy afforded  by  the  statute,  ought  to  be 
strictly  pursued:  And,  as  in  this  case,  it 
states      that     Page     had     made      entries 
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prior   to    those    of  *Miller,  none    but 

those  which  were  in  fact  prior  can  be 
regarded.  If  a  patent  could  have  been  pre- 
sumed, it  belonged  to  the  jury,  and  not  to 
the  court,  to  made  it.  But  it  was  not  to  be 
presumed,  as  all  patents  are,  by  law,  di- 
rected to  be  recorded ;  and  therefore  if  it 
had  ever  existed,  it  might  have  been  found 
among  the  public  registers.  Besides  it  does 
not  appear  that  Gary  ever  paid  the  taxes, 
which  lessens  the  probability  that  his  pos- 
session was  by  title.  The  cases  cited  by 
Mr.  M'Rae  prove  that  Miller's  entry  was 
certain  enough ;  and  the  usual  practice  of 
the  country  is  to  make  locations,  without 
regard  to  the  strict  letter  of  the  law.'  Page's 
lines  are  impossible;  and  therefore  his  en- 
try is  not  good.  Mayo's  survey  does  not 
satisfy  the  continuing  acts ;  which  related 
to  surveys  made  upon  authorized  entries, 
and  not  to  such  as  were  made  without  any 
colour  of  right. 
Cur.  adv.  vult. 

TUCKER,  Judge.  Carter  Page  ^ntered 
a  caveat  in  June  1797,  against  Miller  in  the 
district  court  for  1300  acres  of  land  lying 
in  Buckingham  county,  and  assigned  six 
reasons  against  the  emanation  of  a  patent. 
I  shall  pass  over  the  first,  and  proceed  to 
the  second,  reason  assigned,  viz :  *  'Because 
Miller's  entries  are  too  vague,  indefinite, 
and  uncertain;  and  are  not  made  with  the 
precision  required  by  law." 

The  law  requires,  that  every  person 
desirous  of  locating  a  land  warrant  on  any 
particular  waste  and  unappropriated  lands, 
shall  lodge  the  warrant  with  the  chief  sur- 
veyor of  the  county,  and  direct  the  loca- 
tion thereof  so  especially  and  precisely,  as 
that  others  may  be  enabled,  with  certainty, 
to  locate  other  warrants  on  the  adjacent 
residuum,  (1779,  ch.  3).  The  meaning  of 
the  legislature  evidently  appears,  from  the 
terms  of  this  act,  to  have  been,  to  give 
every  purchaser  of  a  land  warrant  an  equal 
right  to  locate  the  same  to  the  best  ad- 
vantage, without  difficulty,  and  without 
interfering  with  each  other,  givinjg  to  the 
first  applicant  the  preference:  and,  by  a 
subsequent  provision,  giving  to  each  sub- 
sequent applicant  the   right    of   inspecting 

any  prior  entry  supposed  to  be 
35        *made    for   the    same    lands   by  any 

other  person.  The  object  of  which 
provision  evidently  was  to  enable  each  sub- 
sequent applicant  to  make  locations  so 
special  and  precise  with  reference  to  former 
locations  as  that  any  future  applicant  might 
pursue  the  same  course  as  to  his;  and 
thereby  interfering  claims  and  numberless 
law  suits  be  prevented.  That  such  was  the 
intention  of  the  law,  cannot,  I  think,  be 
doubted,  if  we  consider  either  the  directing 
part,  that  the  location  shall  be  made  spe- 
cially and  precisely ;  or  the  reason  assigned 
for  such  precision,  that  others  might  be 
enabled  to  locate,  with  certainty,  the  ad- 
jacent residuum.  These  last  words  shew, 
that  the  legislature  contemplated  the  proba- 
bility that,  in  the  rich  and  fertile  spots 
particularly,  locations  would  be  made  con- 
tiguous to  each  other.  It  would,  therefore, 
be  inconsistent  with  the  spirit  of  the  taw 
to  suppose,  that  it  should  countenance  such 
vague  and  uncertain  locations  as  might 
deter  others  from   making   contiguous   en- 
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tries  on  the  adjacent  residuum,  from  the 
uncertainty  of  the  course  which  the  first 
locator  might  think  proper  to  pursue  in 
making  his  survey.  If  a  locator,  desirous 
of  entering  for  lands  lying  upon  a  narrow 
creek,  should  designate  a  particular  tree, 
or  rock,  as  the  beginning  of  his  location  for 
a  thousand  acres  of  land,  without  any  other 
description,  how  could  any  person  desirous 
of  locating  the  adjacent  residuum,  proceed 
to  make  his  entry?  The  former  might  ex- 
tend the  base  of  his  survey,  east,  west, 
north  or  south,  or  to  any  of  the  intermedi- 
ate points;  and  until  he  should  think  proper 
to  make  his  survey,  no  other  locator  could, 
with  any  safety,  or  certainty,  approach  the 
spot.  I  therefore  concur,  not  only  in  the 
opinion  delivered  in  Hall  v.  Hunter,  1  Call, 
209,  that  locators  are  to  be  held  to  a  reason- 
able degree  of  strictness  in  their  entries ; 
since  without,  infinite  confusion  and  diffi- 
culty, as  well  as  delay,  must  ensue  to  the 
prevention  of  the  execution  of  the  law; 
which  certainly  had  respect  to  the  settle- 
ment and  improvement  of  the  country,  as 
well  as  to  any  revenue  to  be  derived  from 
80  trifling  a  price  for  the  lands ;  but  even 
carry  my  interpretation  of  the  law  still 
further,  as  appears  to  have  been 
36  *done  in  the  case  of  Wilson  v.  Mason, 
1  Cranch,  99;  and  concur  with  the 
supreme  court  of  the  United  States  in 
thinking,  that  '*from  the  circumstances 
under  which  the  act  for  establishing  the 
land  office  passed,  as  well  as  from  the  ex- 
pressions of  the  act,  it  is  apparent  that  the 
entry  was  intended  to  give  complete  notice 
to  other  purchasers,  that  the  land  located 
was  already  appropriated." 

On  the  15th  of  August,  1791,  John  Miller, 
the  appellant,  made  an  entry  with  the  sur- 
veyor of  Buckingham  county,  for  *'1000 
acres  of  land,  between  the  lines  of  Henry 
Gary  deceased,  on  both  sides  of  Hatcher's 
creek,  beginning  on  the  same.** 

The  jury  find,  that  the  lines  of  Henry 
Gary's  inclusive  patented  land,  cross 
Hatcher's  creek  six  times,  and  that  there 
are  two  corners  near  the  creek :  and  from 
an  inspection  of  the  plat  of  survey  filed  in 
this  cause,  it  appears  that  it  is  more  than 
a  mile  and  a  half  from  the  spot  where  one 
of  Henry  Gary's  lines  crosses  Hatcher's 
creek  in  one  place  to  where  it  crosses  it  in 
another. 

It  was  asked  by  the  caveator's  counsel, 
at  which  of  these  spots,  or  at  which  of  the 
four  intermediate  spots,  where  the  lines  of 
Henry  Gary  cross  the  creek,  did  the  locator 
intend  to  fix  his  beginning?  I  cannot  pre- 
tend to  answer  the  question  for  him ;  nor 
do  I  consider  it  as  answered  by  his  counsel, 
who  said  there  were  but  few  spots  on 
Hatcher's  creek,  where  the  beginning  is 
called  for  by  the  entry,  where  he  might 
have  made  his  beginning.  The  verdict 
shews  there  might  have  been  twelve  differ- 
ent spots ;  and  the  plat  shews  that  the  dis- 
tance between  the  two  most  remote  is  at 
least  a  mile  and  a  half,  as  I  have  before 
stated. 

But  this  want  of  precision  is  supposed  to 
be  helped  by  the  decision  of  this  court  in  the 
case  of  Field  v.  Gulbreath,  2  Gall,  547.  In 
that  case,  however,  the  entry  was  for  all  the 
vacant  lands  between    the  lines   described: 


whereas,  here  it  is  for  a  thousand  acres; 
and  there  might  have  been  ten  times  that 
quantity,    filler's  own  survey  shews  there 

were    1300   acres   within  those  lines. 
37        Now,  with  what  certainty  *coald  any 

person  desirous  of  entering  for  the 
adjacent  residuum  of  300  acres,  have  made 
his  entry?  Until  the  survey  was  actually 
made,  which  was  not  done  for  more  than 
five  years  after  this  entry,  no  person  could 
know  in  what  part  of  the  1300  acre^, 
Miller's  1000  acres  would  be  laid  ofif,  or  the 
300  acres  be  left.  Gonsequently,  this  case 
differs  from  that  of  Field  v.  Gulbreath, 
most  essentially.  Nor  can  I  find,  either 
in  adjudged  cases  in  our  country,  or  in 
the  law,  any  principle  which  will  justify 
the  suspension  of  another's  right  to  enter 
for  these  vacant  lands,  until  Mr.  Miller 
should  have  determined  his  will,  where 
to  fix  the  beginning  and  the  course  of  his 
location.  For,  although  the  beginning 
was  known,  yet  unless  it  were  also  known 
what  course  was  to  be  run  from  that  begin- 
ning, no  holder  of  a  land  warrant  could  be 
able  with  certainty,  to  locate  the  same  on 
the  adjacent  residuum.  Neither  do  I  know 
of  any  me'ans,  (except  by  making  a  subse- 
quent entry,  and  proceeding  to  survey  the 
lands  and  obtain  a  patent,)  by  which  the 
first  locator  could  be  compelled  to  make  aad 
return  his  survey.  For,  although  the  law 
originally  allowed  twelve  months  only, 
within  which  it  must  have  been  done,  yet  it 
is  well  known  that,  except  for  one  or  two 
very  short  periods,  the  time  has  been  uni- 
formly prolonged.  So  that  the  first  entries 
made  under  the  act  might  have  been  kept 
in  force,  without  any  survey,  down  to  this 
time,  unless  the  law  had  permitted  subse- 
quent entries  to  be  made,  where  the  first 
were  not  sufficient  to  give  complete  notice 
that  the  land  was  appropriated.  The  com- 
mon law,  we  are  told,  abhors  uncertainty; 
and  this  statute  appears  to  me  to  be  framed 
in  the  same  spirit.  Miller's  entry  of  the 
15th  of  August,  1791,  was,  therefore,  I  con- 
ceive, as  to  all  persons  holding  land  war- 
rants, and  desirous  of  locating  the  same, 
void  on  account  of  its  uncertainty. 

On  the  30th  of  June,  1791,  previous  to  any 
survey  made  by  Miller,  Garter  Page  made 
his  entry  for  1200  acres  of  land,  designating 
the  beginning;  the  lines  of  Henry  Gary's 
former  patent;  the  distance  and  termina- 
tion   of    those    lines,    with    their    several 

courses,  as  described  in  Gary's  patent. 
38        *It  is   objected,    that    these  are  now 

impossible  lines,  on  account  of  the 
variations  of  the  magnetic  needle,  since 
the  year  1736,  the  date  of  Craig's  patent. 
It  was  well  observed,  by  the  caveator's 
counsel,  that  the  reference  is  to  the  lines, 
i.  e.,  the  marked  lines,  and  not  merely  to 
magnetic  courses.  It  calls  for  particular 
objects  at  particular  spots;  and  these  lines 
appear  to  be  his  own  former  boundary,  with 
which  he  may. be  presumed  to  be  sufficiently 
acquainted,  and  in  running  which  he  was 
in  no  danger  of  being  a  trespasser.  The 
other  objection  was  also  satisfactorily  an- 
swered, viz :  That  his  beginning  was  within 
another  man's  lands.  Be  it  so;  but  the 
jury  have  found  that  he  made  the  same  with 
the  consent  of  the  owner  of  the  land ;  and, 
if  he  choose  to  waive  the  trespass,  no  other 
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person  has  a  right  to  complain.  Besides, 
if  it  were  a  corner  to  his  own  lines,  as  well 
as  Anderson's,  he  had  an  indubitable  right 
to  begin  his  entry  there. 

On  the  25th  of  July  following,  Miller 
made  his  second  entry,  for  300  acres,  be- 
tween the  lines  of  Henry  Gary,  and  a  former 
location  made  by  himself,  as  before,  for 
1000  acres,  when  surveyed  between  the 
lines  aforesaid,  viz:  beginning  at  the 
corner  near  Buckingham  branch,  &c. ; 
thence  along  the  lines  of  said  Henry  Gary, 
so  far  as  will  include  the  quantity  of  300 
acres,  between  Henry  Gary's  survey,  and 
the  said  Miller's  former  location,  and  the 
line  for  1007  poles.  The  plat  of  the  survey 
of  this  300  acres  shews  it  to  be  whcUy  in- 
cluded within  the  area  of  Page's  location 
made  about  a  month  before.  Gonsequently, 
if  Page's  entry  be  valid,  this  must  be  void. 

November  12th,  17%,  Page  made  a  second 
entry  for  400  acres  in  a  different  place,  but 
within  the  area  of  the  plat  of  1000  acres 
surveyed  for  Miller  by  virtue  of  his  first 
entry. 

The  second  entry  made  by  Page,  being 
within  the  area  of  Miller's  1000  acres  sur- 
vey, neither  affects,  nor  can  be  affected,  by 
Miller's  second  entry.  If  Miller's  first  en- 
try be  good,  this  last  entry  by  Page  is  void. 
But  if  Miller's  first  entry  be  void,  both 
Page's  entries  will  prevail  over  the 
39  ^second  entry  of  Miller,  unless  the 
doctrine  contended  for  by  the  counsel 
for  the  latter  be  just,  that,  although  his 
entry  be  vague  and  uncertain,  it  will  not 
be  merely  void,  but  must  prevail  over  a 
subsequent  entry,  if  there  be  not  quantity 
sufficient  to  answer  both,  according  to  the 
decision  in  Jones  v.  I^ewis,  under  the  legal 
government. 

Whatever  may  have  been  the  grounds  of 
that  decision,  it  is  sufficient  to  say,  that  it 
was  prior  to  the  existence  of  the  law  under 
which  the  present  parties  claim.  We  are 
now  to  pronounce  upon  a  rule  prescribed  by 
a  written  law,  and  not  according  to  one 
which  we  do  not  know. 

The  same  question  was  propounded  in  the 
supreme  court  of  the  United  States  in  the 
case  of  Wilson  v.  Mason.  And  I  cannot 
express  my  own  opinion  more  satisfactorily 
to  myself,  or  more  clearly  to  others,  than 
by  adopting  the  decision  of  the  court  in 
that  case. 

**  The  caveat  is  a  remedy  given  to  prevent 
a  patent  from  issuing  in  certain  cases 
where  the  directions  of  the  law  have  been 
violated  to  the  injury  of  the  commonwealth, 
or  where  some  other  person  hath  a  better 
right.  The  case  before  the  court  is  that  of 
better  right."  The  terms  of  the  law  are 
expressly  so. 

I  have  already  stated  my  opinion  to  be, 
that  a  location  not  made  with  due  preci- 
sion and  certainty,  is  a  void  act,  and  con- 
stitutes no  title  whatever.  ^'Gonsequently, 
(as  was  said  by  the  court  in  Wilson  v. 
Mason),  the  land  remains  vacant,  and  lia- 
ble to  be  appropriated  by  any  person  hold- 
ing a  warrant.  It  is  difficult  to  conceive 
that  a  remedy  designed  to  enable  an  in- 
dividual, who  has  made  his  entry  in  con- 
formity to  the  law,  to  prevent  another  from 
obtaining  a  grant  for  the  lands  he  has  en- 
tered, should  be  withheld   from  any  person 


whose  entry  entitles  him  to  the  land  he  has 
located.  It  is  not  less  difficult  to  impute  to 
the  legislature  an  intentiod  to  protect  a 
survey,  to  which  the  law  denies  all  power 
of  appropriating  the  land  it  comprehends; 
or  an  intention  of  carrying  such  survey  into 
a  grant,  while  another  has  legally  appro- 
priated to  himself  the  land  thus  to  be 

40  granted.      It    *would    be    difficult    to 
state   a    case    to   which  the  principle 

that  a  remedy  should  be  so  extended  as  to 
meet  the  mischief,  would  apply  more  forci- 
bly than  to  this."     1  Cranch,  101. 

Upon  these  grounds,  I  am  of  opinion, 
that  the  caveator  has,  by  law,  a  better 
right  to  the  lands  in  question,  than  the 
caveatee;  and  therefore,  without  touching 
upon  the  remaining  points  which  were 
argued  in  this  cause,  I  am  of  opinion,  that 
the  judgment  of  the  district  court  ought  to 
be  affirmed. 

ROANE,  Judge.  There  is  no  difference 
of  opinion  among  the  judges  upon  any  point 
except  one.  But  I  differ  from  the  rest  of 
the  court  as  to  the  certainty  of  Miller*s  en- 
try. The  construction  given  by  them  to  the 
act  of  1779,  would  have  rendered  the  exe- 
cution of  it  impossible  in  many  parts  of  the 
country ;  and  therefore  as  its  effect  cannot 
be  graduated  according  to  the  state  of  pop- 
ulation in  the  place  where  the  entry  is  made, 
it  is  better  to  lay  down  a  rule,  which  would 
be  equally  convenient  to  all. 

The  entry  of  Miller,  compared  with  the 
survey,  exhibits  as  much  precision  as  can 
reasonably  be  required.  The  bottom  lands, 
which  every  locator  would  naturally  wish 
to  acquire,  afford  a  very  good  index  to  the 
entry,  and  impel  the  mind  towards  that  part 
of  the  land  as  the  place  intended  to  be  lo- 
cated. Besides,  Henry  Gary's  surveys  cor- 
respond with  this;  and  his  descendants 
ought  not  to  be  permitted  to  say,  that  it 
was  not  natural  to  Miller  to  begin  there, 
although  it  was  natural  to  him.  Page's 
entry  is  not  necessary  to  be  taken  notice  of, 
but  I  have  examined  it,  and  think  it  has 
little  more  to  boast  of  than  this.  There  is 
no  essential  difference  between  this  case 
and  that  of  Field  v.  Gulbreath,  2  Gall,  547: 
Both  were  intended  to  comprehend  all  the 
vacant  lands  between  certain  lines;  and  the 
survey  was  to  determine  the  figure  of  each. 
The  case  of  Hunter  v.  Hall,  1  Gall,  206, 
does  not  resemble  this;  for  there  the  entry 
merely  referred  to  the  lands  of  lord  Fair- 
fax, and  mentioned  no  particular  part  of 
them :  but  here  it  was  impossible  to  mis- 
take it :  And,  from  the  decree  in  that 

41  case,  no  ^lawyer  would   have  been  at 
a  loss  to  decide  that   the  entry  in  the 

present  case  was  good.  In  the  case  of 
Gurrie  V.  Martin,  3  Gall,  28,  no  opinion  was 
expressed  as  to  the  certainty  of  the  entry, 
but  it  was  sanctioned  by  a  side  wind;  and 
the  entry  of  Martin  himself  appears  to 
have  been  admitted  on  all  sides,  although 
it  was  not  more  certain  than  this.  In  the 
case  of  Gonsillart  v.  Bristoe,  it  appears  that 
this  court,  in  1790,  affirmed  an  entry  at 
least'  as  vague  as  this,  Hughes's  Kentucky 
Rep.  46,  48;  and  that  book  abounds  in  cases 
where  entries  more  uncertain  have  been 
supported  by  the  courts  of  that  country. 
The  entry  in  the  case  of  Wilson  v.  Mason, 
1  Granch,  45,  was   not   more    precise    than 
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the  present ;  yet  it  was  not  impeached  by 
the  bar  or  the  court;  on  the  contrary,  it 
was  said  by  the  court  to  be  sufficient,  but 
that  it  was  not  pursued  by  the  survey  which 
was  made  eight  miles  off.  In  Currie  v. 
Martin,  it  was  said,  by  Mr.  Call,  that  the 
land  office  had  been  examined,  and  that 
few  entries  were  found  to  be  more  certain 
than  that,  (which  was  not  mote  precise  than 
Miller's) ;  and  if  so,  it  is  a  strong-  argu- 
ment in  favour  of  the  one  now  under  con- 
sideration ;  for  16ng  usage  and  the  common 
error  of  the  people   ought   to    be   regarded. 

1  Wms.  99,  410;  1  Atk.  140;  3  Atk.  762;  1 
Wms.  223;  3  Atk.  68.  I  think,  therefore, 
that  the  judgment  ought  to  be  reversed, 
and  judgment  entered  for  the  appellant. 

CARRINGTON,  Judge.  The  first  ques- 
tion in  the  cause  is,  whether  the  lands  were 
waste  and  unappropriated?  And  I  think 
they  were.  The  circumstances  relied  upon 
do  not  afford  a  presumption  to  the  contrary. 
For,  in  the  first  place,  it  does  not  appear 
by  what  authority  Mayo's  surveys  were 
made;  if  done  with  a  view  to  acquire  the 
land,  better  evidence  might  have  been  had 
by  resorting  to  the  record  books  of  the  sur- 
veyor. And  the  length  of  possession,  and 
the  payment  of  the  taxes,  will  not  create  a 
more  favourable  inference,  since  both  may 
have  happened  without  a  grant;  which,  if 
it  had  ever  issued,  would  probably 
42  have  been  found  *upon  the  books  in 
the  land  office.  Of  course,  the  lands 
were  unappropriated  at  the  time  of  Miller's 
entry. 

The  next  question  then  is,  whether  his 
entry  is  a  sufficient  one  or  not?  The  law 
requires  that  the  location  shall  be  so  spe- 
cially made  as  that  others  may  be  enabled 
with  certainty  to  locate  their  warrants  on 
the  adjacent  lands :  which  has  not  been  at- 
tended to  in  the  present  instance;  for  no- 
body but  Miller  himself  could  have  told, 
from  the  entry,  at  what  point  of  the  creek, 
which  was  upwards  of  a  mile  long,  he 
meant  to  begin ;  nor  what  part  of  the  vacant 
land  he  meant  to  cover  by  his  survey :  So 
that  a  future  adventurer  was  left  in  the 
dark,  and  could  not  tell  where  to  begin. 
For,  if  he  went  to  either  end,  Miller  might 
begin  there,  and  defeat  him ;  and  the  same 
consequences  would  have  resulted,  if  he  had 
selected  any  other  part.  The  cases  referred 
to  do  not  support  the  entry.  That  of  Hun- 
ter V.  Hall,  1  Call,  206,  certainly  does  not; 
but  the  contrar3';  for  the  entry  there  was 
not  sustained.     That  of  Field  v.  Culbreath, 

2  Call,  547,  was  not  like  this ;  for  there  the 
entry  was  for  all  the  vacant  lands  between 
certain  lines;  which  necessarily  included 
the  whole,  and  therefore  there  could  be  no 
surplus:  But  here  the  entry  is  not  for  the 
whole,  but  a  part  only;  and  therefore  it 
should  have  been  made  with  such  precision, 
as  that  others  might  have  known  how  to 
locate  the  residuum,  without  difficulty. 
The  case  of  Consillart  v.  Bristoe,  I  am  not 
acquainted  with ;  but  it  probably  depended 
upon  circumstances,  and  the  unsettled  state 
of  the  country  where  the  entry  was  made. 
In  Wilson  v.  Mason,  1  Cranch,  45,  the  entry 
was  not  like  this,  and  the  judgment  turned 
upon  the  defect  in  the  survey;  which  was 
made  at  eight  miles  distance  from  the  place 
of   entry.     In    Currie  v.  Martin,  3  Call,  28, 


there  was  some  diversity  of  opinion  among 
the  judges  as  to  the  certainty  of  the  entry; 
and  the  court  gave  no  opinion  on  it,  but  the 
cause  went  off,  upon  the  want  of  title  in 
Martin  to  the  warrant,  as  there  was  no 
proof  that  it  had  been  assigned  to  him. 
Thus  then  it  appears  that  none  of  the 
43  cases  apply ;  and  therefore  the  *cause 
is  to  be  decided  upon  the  act  of  as- 
sembly; which  requires  a  degree  of  cer- 
tainty, which  was  not  attained  in  the 
present  case ;  and  therefore  I  am  clearly  of 
opinion  that  Miller's  entry  is  void,  for  the 
vagueness  and  uncertainty  of  it. 

With  respect  to  the  question  of  costs,  it 
is  discretionary  in  the  court  to  allow  them, 
or  not,  and  as  the  district  court  saw  cause 
to  allow  them,  I  see  no  reason  to  disturb 
their  judgment:  which  I  think  ought  to  be 
affirmed  throughout. 

I^YONS,  President.  Caveat  cases  mast 
always  depend  upon  the  circumstances ;  and 
therefore  the  act  of  assembly,  affording;  a 
general  rule,  is  a  better  guide  than  partic- 
ular adjudged  cases.  Miller's  entry,  in  the 
present  case,  is  certainly  too  vague:  It 
states  no  particulars,  and  wants  that  pre- 
cision which  would  have  enabled  others  to 
locate  their  warrants  with  certainty  (the 
great  desideratum  in  the  act  of  assembly) ; 
for  it  would  have  been  impossible  for  a 
future  locator  to  have  told  where  to  befi^in, 
as  he  could  not,  from  the  entry  of  Miller, 
have  told  where  the  latter  would  make  his 
survey.  The  entry,  consequently,  does  not 
pursue  the  genius  and  policy  of  the  law, 
which  intended  to  disembarrass  future  ad- 
venturers from  difficulties  of  this  kind.  I 
am  therefore  of  opinion,  that  it  is  utterly 
void,  and  his  second  entry,  depending  on 
it,  is  equally  exceptionable :  Of  course,  the 
judgment  of  the  district  court  is  perfectly 
right  upon  this  point:  For  I  give  no 
opinion  upon  the  others  made  by  the  ap- 
pellee's counsel. 

It  has  been  rightly  observed,  that  costs 
are  discretionary  with  the  court  in  cases  of 
this  kind ;  and  as  the  district  court  thought 
proper  to  allow  them,  and  no  specific  objec- 
tion to  it  is  shewn,  I  see  no  reason  to  dis- 
turb the  judgment. 

Judgment  affirmed. 
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*Tompkie8  v.  Walters. 

[April,  1806u] 


Ejectment*— Appeals— Death  of  Appellee  Pendinr— 
Rlfclit  to  5clre  Padas  against  Heir.— If.  in  eject- 
ment. Judfirment  be  ffiven  for  the  defendant,  and 
the  plaintifiF  appeals  ;  pending  which,  the  appel- 
lee dies,  the  appellant  cannot  sne  a  scire  facias 
agrainst  his  heirs. 

In  ejectment  the  district  court  gave  judg- 
ment for  the  defendant ;  and  the  plaintiff 
appealed  to  this  court.  Pending  the  appeal 
here,  the  appellee  died;  and  now  Warden, 
for  the  appellant,  prayed  a  writ  of  scire 
facias  against  the  heirs  of  the  decedent, 
insisting  that  there  was  no  difference,  in 
this  respect,  between  an  ejectment  and  any 
other  action. 

But  the  court  refused  the  writ,  saying 
that  the  plaintiff  must  bring  a  new  suit. 

*Bjectneat.— See    monogrraphlc   not€    on    "Eject- 
ment'* appended  to  Tapscott  v.  Cobbs,  11  Gratt  171 
Appeals.— See  monofirraphlc  note  on  "Appeals." 
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Winslowv.  Beal  &al. 

[April,  1806.] 
PleadioflT  and  Practice*— Trespass— When  It  Lies.— If 

the  Injury  is  immediate,  trespass,  and  not  case,  is 
the  proper  action. 
Pabllc  Officers— Presumption   as  to  Duty.— A  public 
officer  is  presumed  to  have  done  his  duty  until 
the  contrary  is  shewn. 

The  two  Beals  brougJit  case  againat  Winr 
slow  in  the  county  court,  for  takint^  and 
carrying  away,  (under  colour  of  office,)  a 
slave  belonging  to  the  plaintiffs,  for  taxes 
pretended  to  be  arrear.  Plea  not  guilty, 
with  leave  to  ^ive  the  special  matter  in 
evidence.  The  jury  found  a  verdict  for  the 
plaintiffs  for  S300;  but,  on  the  next  day, 
the  court  set  aside  the  verdict  and  granted 
a  new  trial,  because  a  law,  which  was  then 
produced,  could  not  be  had  upon  the  trial: 
and  the  defendant  filed  a  bill  of  exceptions, 
stating,  that  part  only  of  the  justices  who 
tried  the  cause  was  present  when  the  new 
trial  was  granted.  Upon  the  second  trial, 
the  jury  found  a  special  verdict,  which 
stated,  that  the  slave  had  been  conveyed 
by  John  Hamilton  by  deed  of  the  30th 
45  *ol  November,  1793,  which  they  find  in 
haec  verba.  That  the  defendant  was 
deputy  sheriff  for  the  county  in  the  years 
1783,  1784;  and  that  Hamilton,  who  resided 
in  that  county,  was  indiebted  to  the  com- 
monwealth for  the  taxes  of  those  years. 
That  the  defendant  distrained  the  slave  on 
the  land  of  Hamilton  in  the  year  1795,  and 
sold  him  for  the  taxes  aforesaid.  That  the 
slave  had  continued  in  the  possession  of 
Hamilton,  from  the  time  of  the  conveyance 
to  the  plaintiffs,  to  that  of  the  distress,  ex- 
cept for  a  short  time  after  the  delivery  of 
the  deed.  The  county  court  gave  judgment 
upon  the  special  verdict  for  the  defendant. 
The  district  court  reversed  the  judgment ; 
and  Winslow  appealed  to  the  court  of  ap- 
peals. 

Williams,  for  the  appellant.  Trespass, 
and  not  case,  was  the  proper  aqtion,  as  the 
injury  was  immediate,  and  not  conse- 
quential. 6  Bac.  Ab.  564.  But,  upon  the 
merits,  the  law  was  in  favour  of  the  de- 
fendant; because  it  lay  upon  the  plaintiffs  to 
shew,  that  there  was  other  property  which 
might  have  been  taken.  Rev.  Code,  PI. 
edi.  133.  It  was  not  material,  that  some  of 
the  justices  who  sat  at  the  first  trial  were 
not  present  when  the  new  trial  was  granted ; 
for  it  was  the  same  court,  notwithstanding 
the  change  of  members. 

Randolph,  contra.  It  might  have  been 
uncertain,  when  the  evidence  should  be  pro- 
duced, whether  trespass  or  case  lay;  and, 
under  that  embarrassment,  the  plaintiffs 
will  not  be  held  to  the  strictness  of  the  dis- 
tinction in  actions  upon  cases  of  that  kind. 
2  Burr.  1113.  Trover  would  have  lain ;  and 
as  the  declaration  states  all  the  circum- 
stances, they  will  amount  to  a  charge  of  the 
conversion.  A  new  trial  ought  not  to  have 
been  granted  in  the  absence  of  three  of  the 
justices  who  tried  the  cause.  The  plaintiffs 
were  not  bound  to  shew  that  there  was  other 
property  which  might  have  been  taken ;  for 
it  lay  upon  the  defendant  to  justify  his  own 
act. 

-  * 

•PleadlBflT  and  Practice- When  Trespass  Will  Lli.— 

For  a  discussion  of  this  question,  see  the  principal 
case  cited  in  foot-note  to  Jordan  v.  Wyatt,  4  Gratt 
151. 
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♦Williams,  in  reply.  The  case  in 
Burrows  does  not  support  the  plain- 
tiffs' action :  for  it  shews  that,  if  the  tes- 
timony proves  an  immediate  trespass,  the 
plaintiffs  will  be  non-suit.  The  declaration 
contains  none  of  the  features  of  trover;  but 
it  is,  to  every  intent,  a  special  action  on 
the  case.  It  was  not  necessary,  that  the 
same  justices  who  tried  the  cause  should 
all  be  present  when  the  new  trial  was 
awarded. 

Cur.  adv.  vult. 

FLEMING,  Judge.  I  have  some  doubt 
as  to  the  action ;  for  I  am  not  satisfied  that 
the  mistake  is  not  cured  by  the  statute  of 
jeofails;  which  declares  that  the  omission 
of  vi  et  armis,  or  other  formal  words,  shall 
not  vitiate.  But  I  give  no  opinion  upon 
that  point,  as  I  am  clear  as  to  several  other 
parts  of  the  case. 

With  respect  to  the  objection,  that  all  the 
justices,  who  tried  the  cause,  were  not 
present  when  the  new  trial  was  granted, 
I  answer,  that'  it  does  not  clearly  appear 
whether  they  were  or  not.  But  it  is  immate- 
rial which  way  the  fact  is;  for  the  want  of 
the  act  of  assembly  upon  the  trial  of  the 
cause  was  a  sufficient  ground  for  awarding 
the  new  trial. 

The  defendant  was  entitled  to  judgment 
upon  the  special  verdict.  For  the  act  of 
assembly  gave  him  power  to  distrain  the 
slave,  if  no  other  property  could  be  found ; 
and  as  no  abuse  of  the  power  is  shewn,  the 
plaintiffs  have  made  no  case  to  entitle  them 
to  judgment.  The  county  court,  therefore, 
decided  rightly ;  and  the  district  court  erred 
in  reversing  it.  I  am  consequently  of 
opinion,  that  the  Judgment  of  the  district 
court  should  be  reversed ;  and  that  of  the 
county  court  affirmed. 

CARRLNGTON,  Judge.  It  is  difficult  to 
say  what  action  the  plaintiffs  intended  to 
bring ;  but  all  the  facts  stated  by  them  are 
plainly  trespass:  for  the  injury,  if  any, 
was  immediate,  and  not  consequential.  Of 
course,  trespass,  and  not  case,  was  the 
proper  remedy;  and  therefore,  upon  that 
ground,  the  plaintiffs  were   not   entitled  to 

judgment. 
47  *But,     independent     of    that,    the 

cause,  upon  the  merits,  is  in  favour 
of  the  defendant.  For  he  had  a  right  to 
distrain  for  the  arrears  of  taxes;  and, 
where  no  abuse  is  shewn,  the  law  prima 
facie  presumes,  that  a  public  officer  does 
his  duty.  The  county  court,  therefore,  de- 
cided rightly;  and  I  am  of  opinion,  that 
the  judgment  of  the  district  court  should 
be  reversed,  and  that  of  the  county  court 
affirmed. 

LYONS,  President.  The  declaration 
states  a  trespass,  and  therefore  case  was, 
perhaps,  improperly  brought.  But  it  is 
immaterial  whether' that  be  so,  or  not:  for 
the  verdict  shews  no  cause  of  action  what- 
ever. The  judgment  of  the  district  court 
is  consequently  to  be  reversed ;  and  that  of 
the  county  court  affirmed. 

Triplett  v.  Wilson  &  al. 

[April,  180C1 

6llls   of  Review— Orounds.*— A  bill  of  review  must 

*Bllls  of  Review— Grounds.— See /oo^»<?<tf  to  Carter 
V.  Allan,  21  Gratt.  841,  citlngr  the  principal  case;  also, 
monographic  nott  on  "Bills  of  Review"  appended 
to  Campbell  v.  Campbell,  22  Gratt  649. 
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sufiTfirest  error  In  law,  or  newly  discovered  matter, 
or  it  cannot  be  sustained. 

A  bill  having'  been  formerly  filed  in  the 
court  of  chancery,  to  foreclose  a  mortgage 
of  a  tract  of  land  and  a  mill  in  the  county 
of  Loudoun,  executed  by  the  appellant  in 
the  year  1774,  to  secure  a  debt  due  Dunlop 
&  Son  &  Co.  he  set  up  in  bar  of  the  demand 
a  payment  into  the  treasury,  under  the  act 
concerning  debts  due  British  subjects.  The 
accounts  between  the  parties  were  referred 
to  commissioners,  and  an  interlocutory  de- 
cree was  made  for  the  sale  of  the  mortgaged 
property.  From  this  decree  the  defendants 
appealed,  and  it  was  affirmed  by  the  court 
of  appeals. 

The  complainant    having  agreed  to  sell 

the  mill  and  part   of   the  land    to    Bernard 

Hough    for  j^lOOO,    Wilson,    the    agent   of 

Dunlop  A  Son,    on    the   19th    M^rch,    1798, 

signed  a  writing,    whereby,    in    con- 

48  sideration  of  receiving  a  part  of  *the 
£1000  in  hand,   and  on  condition    of 

Hough's  giving  a  security  for  the  residue, 
he  agreed  *'to  jrelinquish  the  mortgage  and 
to  look  to  Triplett  for  any  balance  that 
might  be  due  from  him." 

Hough  made  good  his  engagements. 

Harrison  the  agent  (under  Wilson)  for 
Dunlop  &  Co.,  being  about  to  proceed  to  a 
sale  under  the  decree,  Triplett  filed  a  bill 
stating  that,  by  mistake,  his  counsel 
omitted  to  claim  an  abatement  of  interest 
during  the  war,  and  praying  that  interest 
during  the  war,  and  the  sum  paid  Hough 
might  be  credited  against  the  decree ;  and 
that  the  defendants  might  be  injoined 
from  selling  the  mortgaged  subject. 

Wilson  and  Harrison  answered  severally, 
insisting,  that  interest  during  the  war 
ought  not  to  be  deducted  from  the  debt, 
and  denying  that  the  part  of  the  mortgaged 
subject,  which  is  in  the  hands  of  Triplett, 
ought  to  be  released.  It  is  admitted  that 
the  creditors  were,  and  are,  British  sub- 
jects. 

The  bill  was  dismissed  with  costs  on  a 
hearing,  and  from  this  decree  the  present 
appeal  was  taken  to  the  court  of  appeals. 

Wickham,  for  the  appellant.  This  is  not, 
strictly  speaking,  a  bill  of  review ;  but  a 
cross  bill  in  nature  of  a  bill  of  review; 
and  the  object  was  to  bring  all  the  facts 
and  the  rights  of  the  parties  into  the  pend- 
ing cause.  The  objection,  therefore,  that 
it  is  a  bill  of  review  to  an  unfinished  cause, 
has  no  weight.  The  appellant  was  entitled 
to  a  deduction  of  interest  during  the  war; 
for  the  mortgagees  were  British  subjects, 
and  absent  out  of  the  state,  as  the  report 
of  the  commissioner  shews:  which  sus- 
pended the  interest,  and  gave  the  debtor  a 
right  to  rebate  it.  M'Call  v.  Turner,  1 
Call,  144 ;  Brewer  v.  Buchanans,  Hastie  & 
Co.,  3  Call,  22.  And,  as  this  point  was  not 
drawn  into  question  in  a  former  suit,  the 
decree,  in  that,  is  no  bar  to  the  relief 
sought  by  the  present  bill,  especially  as  to 
the  decree  to  foreclose  was  interlocutory 
only ;  for  the  affirmance  of  that  decree,  by 
this  court,  will  make  no  difference,  as 

49  a    point    not  before  the  *court  at  the 
time  of  the  first   decision,    is   a  good 

ground  for  a  bill  of  review.  Price  v. 
Campbell,  in  this  court,  April  term  1804. 
The  mortgaged  property  was  exonerated  by 


the  agreement;  for  the  creditor  agrees  **to 
relinquish  the  mortgage,  and  to  look  to 
Triplett  for  any  balance  that  might  be  due 
from  him:*'  which  amounts  to  a  clear  dis- 
charge. There  ought  to  have  been  an  ac- 
count directed;  and  that  should  now  be 
done;  upon  the  taking  of  which,  the  inter- 
est during  the  war,  may  be  deducted. 

Nicholas,  attorney  general,  contra.  The 
court  of  chancery  could  not  allow  a  bill  of 
revie\v  to  a  decree  of  this  court,  as  there 
was  no  additional  evidence.  Otherwise, 
the  chancellor  may  re-examine  the  very 
point  of  law,  or  fact,  decided  by  this  court. 
If  there  had  been  any  new  matter,  the  bill 
should  have  stated,  that  it  had  been  dis- 
covered since  the  former  decree  was  made, 
1  Com.  Dig.  62;  but  no  such  discovery  is 
pretended ;  and  therefore  the  bill  falls  to 
the  ground.  It  is  not  shewn,  that  the 
mortgagees  were  out  of  the  country;  for 
the  commissioner's  report  is  not  evidence 
upon  that  point,  as  it  was  not  referred  to 
him.  But,  be  that  as  it  may,  the  debtor  is 
not  entitled  to  a  deduction  of  the  interest 
during  the  war;  for  he  consented  to  pay  it, 
and  his  agreement  binds  him.  There  is  no 
distinction  between  this  and  any  other  bill 
of  review ;  for  it  is  framed  according  to  the 
usual  form  of  such  bills,  and  prays  relief 
in  the  same  manner.  But  a  bill  of  review 
does  not  lie  to  an  interlocutory  decree,  be- 
cause the  errors  may  be  corrected  at  the 
final  hearing;  and,  for  the  same  reason,  it 
cannot  be  defended  as  a  cross  bill,  as  it 
was  unreasonable  to  put  the  appellee  to  the 
costs  of  a  cross  suit  to  obtain  what  he 
might  have  had  without,  if  he  was  entitled 
to  it.  Mitf.  Pleadings,  36.  The  cause  was 
heard  on  the  bill  and  answer ;  and,  as  the 
answer  denies  the  pretended  release,  it 
cannot  now  be  set  up. 

Wickham,  in  reply.     The   point,   relative 
to  the   interest  during    the    war,    was  not 
urged  when  the   interlocutory   decree 
50       *was  made ;  for  the  payment  into  the 
treasury  was  the  only    ground   relied 
upon ;  and,  therefore,  the  decision,    at  that 
time,  did  not  preclude  the  mortgagor  from 
a  right  to  have  the   decree  reviewed.    This 
is  not  a  bill  of  review  in  form  and  structure; 
but,  if  it  were,  it   would    be    unimportant. 
For  it  is  immaterial,    whether    relief  was 
sought  that  way,  or  by  motion  at   the  final 
hearing;  because  the  appellant,  if  he   was 
entitled  to  a  deduction  of  the  interest  should 
obtain  it  some  how ;  and  it  will   surely  not 
be  an  objection  to  this   proceeding,    that  it 
afforded  the  mortgagee  a  better  opportunitj 
of  defending  himself  by  an  answer,  than  he 
could  have  had  on  a  motion.     The  costs  can 
make  no  difference;  for  they   are  under  the 
control  of  the   court,    and  may    be   denied, 
or  the  debtor  ordered  to   pay  them,  as  may 
appear  to  be  proper.     The  agreement,  as  it 
is  called  by  the   appellee's   counsel,  to  pay 
the  interest,  was  merely  a  statement  of  the 
decree,  and  not  an  assumpsit. 

Cur.  adv.  vult. 

LYONS,  President,  delivered  the  resolu- 
tion of  the  court,  as  follows: 

The  rifles  respecting  bills  of  review  are 
clear ;  and  it  has  long  been  settled,  that  a 
bill  of  that  kind  can  only  be  brought  upon 
two  grounds,  1.  Error,  in  law,  appearing 
upon  the  body  of  the  decree,    2.  The  dis- 
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covery  of  new  matter,  which  could  not,  '^^  |  The  declaration  was  npon  an  account  stated, 
consequence  of  the  party's  ignorance  that  I  and  a  joint  assumpsit  of  the  defendants; 
it  existed,  have  been  used   at   the   time    of  I  who  pleaded  the  act  of   limitations.     Upon 


making  the  decree ;  and  this  should  be  ver- 
ified by  the  oath  of  the  plaintiff. 

Neither  of  these  apply  to  the  present  case. 

Not  the  first,  because  no  error  in  law  ap- 
pears in  the  body  of  the  decree ;  for,  as  no 
discount  of  the  interest  during  the  war  was 
claimed  in  the  court  of  chancery,  nor  any 
exception  filed  to  the  commissioner's  report 
upon  that  ground,  the  chancellor  was  not 
under  any  obligation  to  allow  the  defendant 
what  he  did  not  ask  for. 

Not  the  second,  because  no  new  fact  is 
alleged  to  have  been  discovered.  For  the 
war  interest  was  a  question  with 
51  »which  the  plaintifiF  in  the  bill  of  re- 
view was  fully  acquainted  at  the  time ; 
and,  although  the  bill  states  that  his  coun- 
sel omitted  to  claim  it  through  mistake, 
that  can  be  no  reason  for  a  re-examination 
of  the  cause,  as  it  is  not  suggested  that 
there  was  any  thing  which  occasioned  the 
mistake. 

There  is  no  ground  for  treating  this  as  a 
cross  bill ;  for  it  was  exhibited  as  a  bill  of 
review;  and  has  the  form,  structure  and 
prayer  of  all  other  bills  of  review. 

But  the  case  it  makes  is  no  more  than 
this,  that  the  plaintiff,  with  a  full  knowl- 
edge of  the  supposed  right,  omitted  to  have 
it  insisted  upon  at  the  first  hearing;  and 
then,  after  the  interlocutory  decree  has  been 
aflBrmed  here,  comes  to  the  court  of  chan- 
cery to  have  his  omission  corrected,  with- 
out the  suggestion  of  any  new  fact  to 
warrant  it.  Such  a  practice  would  be  pro- 
ductive of  very  great  inconveniences ;  and 
ought  not  to  be  tolerated. 

The  court  is,  therefore,  unanimously  of 
opinion,  that  the  chancellor  did  right  in 
dismissing  the  bill;  and  that  the  decree 
ought  to  be  affirmed. 


Brockenbrough  v.  Hackley. 

[April,  1806.] 

Partiierahl|H-As«uiiiption   of  Debt  by  One  after  DU- 
Mlntlon-Plea  of  Sutute  of  Limitetlons— Effect.*— 

If  there  be  several  partners,  and  one  of  tbem.  after 
the  co-partnery  is  dissolved,  assumes  a  partner- 
ship debt,  but  afterwards  pleads  the  act  of  limita- 
tions jointly  with  the  other  partners,  the 
assumpsit  may  be  riven  in  evidence  :  for  the  plea 
of  non  assumpsit  admits  that  the  defendants  did 
once  assume. 

Hackley  brought  case  in  the  county  court 
against  Morton  and  Brockenbrough,  as 
surviving  partners  of  William  Brock  &  Co. 

^Partnersblp—Dlssoltttlon— Admission  of  One  Part- 
ner—New Liability.— In  Davis  v.  Poland,  92  Va.  226, 
28  S.  E.  Rep.  292.  it  is  said,  after  dissolution  of  a 
partnership,  one  partner  cannot  by  his  own  act 
bind  his  co-partners,  acrainst  their  consent,  so  as  to 
fix  upon  them  a  new  liability,  nor  revive  an  old 
liability  barred  by  the  statute  of  limitations. 
Woodson  V.  Wood,  84  Va.  478,  6  S.  E.  Rep.  2T7.  His 
admission  or  declaration  cannot  be  received  as  the 
only  evidence  of  the  existence  of  a  debt  against  the 
partnership,  such  debt  mast  be  first  proved  by 
other  testimony  or  admitted  by  the  pleadings. 
Staelton  v.  Cocke.  8  Munf.  191 :  Rootes  v.  Wellford,  4 
Munf.  215:  Brockenbrough  v.  Hackley,  6  CaU  51. 

Pieadlnff— Plea  of  the  Statute  of  UniUtions- Effect 
—The  plea  of  the  statute  of  limitations  is  by  way  of 
confession  and  avoidance,  and  of  course  admits  the 
cause  of  action  stated  in  the  declaration  to  have 
been  originally  valid.  4  Min.  Inst  (2d  Ed.)  720,  citin«r 
Brockenbrovgh  v.  HackUy,  0  Call  51.  The  principal 
case  is  also  cited  in  Goodell  v.  Gibbons,  91  Va.  011,  22 
S.  E.  Rep.  504.  See  monographic  note  on  "Limita* 
tionof  Actions." 


the  trial  of  the  cause,  the  plaintiflf  offered 
in  evidence  an  account  against  the  com- 
pany, signed  by  Brockenbrough  after 
52  the  dissolution  of  the  co-partnery :  *To 
which  the  defendant  excepted ;  but  the 
court  suffered  it  to  go  to  the  jury.  Verdict 
and  judgment  for  the  plaintiff.  The  dis- 
trict court  reversed  the  judgment;  and  the 
plaintiff  appealed  to  the  court  of  appeals. 

Warden,  for  the  appellant.  It  does  not 
sufficiently  appear,  that  the  partnership 
was  dissolved.  But,  if  it  did,  the  act  of 
the  assuming  partner  would  be  considered 
as  authorized  by  the  others.  Besides  the 
plea  of  the  act  of  limitations  is  an  admis- 
sion, that  the  assumpsit  was  once  properly 
made. 

Botts,  contra.  One  partner  cannot  bind 
the  rest  after  a  dissolution  of  the  firm :  and 
the  consequences  would  be  ruinous,  if  it 
were  otherwise;  for  it  would  enable  him  to 
charge  them  after  their  confidence  in  him 
had  ceased,  and  for  debts  which  were  not, 
in  fact,  due. 

Randolph,  in  reply.  The  defendants  have 
all  united  in  the  single  plea  of  the  act  of 
limitations;  and  therefore  have  aH  ad- 
mitted, that  the  assumpsit  was  once  prop- 
erly made.  Besides,  as  this  was  a  debt 
antecedently  due  from  the  whole,  the  re- 
vival of  the  remedy  by  one  was  lawful,  and 
his  assumpsit  bound  the  rent. 

Cur.  adv.  vult. 

LYONS,  President,  delivered  the  resolu- 
tion of  the  court,  that  the  judgment  of  the 
district  court  was  to  be  reversed,  and  that 
of  the  county  court  af&rmed.  That  the  de- 
fendants had  all  pleaded  that  they  did  not 
assume  within  five  years;  which  was  an 
admission  that  they  had  once  assumed. 
That  the  evidence  was  therefore  properly 
admitted;  and  consequently,  .that  the  judg- 
ment of  the  district  court  was  erroneous, 
and  that  of  the  county  court  clearly  right. 


53      *Nuttall'8  AdmVv.  M'Douall,  &c. 

[April,  1806.] 
Administrators— Action  on  Judffnent  against*— Case 

at  Bar.— If.  in  an  action  of  debt  upon  a  judgment 
against  an  administrator,  suffffestinff  a  devastavit, 
the  plaintiff  produces  the  judgment  and  execu- 
tion, and  the  defendant  demurs  to  the  evidence, 
the  plaintiff  is  entitled  to  a  final  judgment  upon 
the  demurrer. 

M'Douall  &  Co.  obtained  judgment  by 
default  against  Nuttall's  administrator: 
and  then  brought  debt  upon  the  judgment 
suggesting  a  devastavit.  Pleas,  No  such 
record;  and  no  waste.  Issue.  Upon  the 
trial,  the  plaintiff  offered  in  evidence  the  rec- 
ord of  the  judgment  and  execution.  The 
defendant  demurred  to  the  evidence.  The 
court  found  the  record;  and  continued 
the  cause  for  consideration  of  the  demurrer. 
At  the  next  term,  judgment  was  given  in 
favour  of  the  plaintiffs  upon  the  demurrer, 
without  awarding  a  writ  of  enquiry;  and 
the  defendant  appealed  to  the  court  of  ap- 
peals. 

Randolph,    for    the   appellant.     The    de- 

*Adniinlatrators.— The  principal  case  is  cited  in 
Waller  v.  Ellis,  2  Munf.  97.  See  monographic  note 
on  "Executors  and  Administrators"  appended  to 
Rosser  v.  Depriest,  5  Qratt  0. 
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murrer  did  not  state  the  amount  of  the 
waste,  and  the  court  had  nothing  to  ascer- 
tain it  by. 

Warden,  contra.  The  suit  was  upon  a 
judgment  for  a  specified  sum ;  and  the  de- 
murrer admits  the  debt,  as  well  as  the 
waste ;  for  the  declaration  charges,  that  the 
defendant  had  assets  sufficient  to  pay 
the  debt,  at  the  time  of  the  rendition  of 
the  first  judgment:  And  the  defendant  was 
estopped  to  deny  them.  The  plaintiffs, 
therefore,  were  entitled  to  final  judgment 
upon  the  demurrer,  without  the  intervention 
of  a  jury. 

PEJR  CUR.     Affirm  the  judgment. 
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*Lyle  V.  Stephenson. 

[April.  1800.] 


Prison  Bounds  Bond- Power  of  Sheriff  to  Prevent  Es- 
cape.*—After  the  sheriff  has  taken  a  prison  bounds 
bond  from  the  debtor,  he  has  no  power  to  author- 
ize or  prevent  his  escape: 

Same— Same.— And  therefore  a  motion  fpr  the  debt 
and  costs  will  not  be  sustained  against  him,  upon 
the  ground  of  a  voluntary  escape. 

This  was  a  motion  for  a  writ  of  super- 
sedeas to  a  judgment  of  the  district  court. 
The  petition  stated,  that  Lyle  obtained  a 
judgment  against  Bowyer,  and  issued  a 
ca.  sa.  upon  it :  To  which  the  deputy  sheriff 
made  a  returnfin  these  words:  ^'Executed, 
and  bond  taken  for  the  prison  rules. ' '  That 
the  ahjeriff  afterwards  voluntarily  permitted 
Bowyier  to  escape,  and  thereby  subjected 
himself  to  a  motion,  under  the  act  of  as- 
sembly, for  the  amount  of  the  execution. 
That  the  petitioner  moved  the  district  court 
to  that  effect ;  but  the  court,  being  of  opin- 
ion that  the  return  on  the  execution  did  not 
authorize  the  motion,  overruled  it;  and 
gave  judgment  for  the  defendant. 

LYONS,  President.  The  court  is  of 
opinion,  that  the  supersedeas  is  to  be  de- 
nied ;  because  a  motion  will  not  He  against 
a  sheriff  for  a  voluntary  escape,  when  he  has 
taken  a  prison  bounds  bond  h'om  the  debtor, 
and  admitted  him  to  the  prison  rules:  for 
the  debtor  is  then  in  the  custody  of  the 
law,  and  the  sheriff  has  no  power  to  au- 
thorize or  prevent  his  escape. 

Supersedeas  denied^ 
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♦Lowry  v.  Mountjoy. 

[April,  1800.] 


Husband  and  Wife— Trover  for  Slave  Belonfflnflr  to 
Wlle-Jolndcr.t— The  wife  need  not  be  Joined  with 
the  husband  in  an  action  of  trover  for  a  slave  be- 
loufirins*  to  her. 

DemurrertoEvidence— Effect.S— A  demurrer  admits 
every  conclusion  which  the  Jury  misrht  have 
drawn  from  the  evidence. 

Legacies— Assent  of  Executor}— When  Need  Not    Be 

*Prison  Bounds  Bond -Escape— Power  of  Sheriff  to 
Prevent.— For  the  proposition  that,  after  the  taking 
of  a  prison  bounds  bond  the  sherifC  has  no  i)ower  to 
prevent  or  authorize  the  escape  of  the  debtor,  the 
principal  case  Is  cited  and  approved  in  Meredith  v. 
Duval,  1  Munf.  80  :  McGuire  v.  Pierce,  9  Gratt.  177. 

tThe  deputy  omitted  to  sign  the  name  of  his  prin- 
cipal. 

iHusband  and  Wife.— See  monosrraphic  note  on 
"Husband  and  Wife"  appended  to  Cleland  v.  Wat- 
son. 10  Oratt   150. 

SDenurrer  to  the  Evidence.— See  monosrraphic  fiote 
on  "Demurrer  to  the  Evidence"  appended  to  Tutt 
V.  SlaufiThter.  5  Gratt.  364. 

C  Legacies— Assent  of  Executor.— See  foot-note  to 
Livesay  v.  Helms.  H  Gratt.  441.  citingr  the  principal 
case.  See  also,  monographic  note  on  "Executors 
and  Administrators"  appended  to  Rosser  v.  De- 
prlest,  5  Gratt  6. 


Proved.— The  assent  of  the  executor  s^ed  not  be 
proved,  where  the  legatee  had  possession  during 
the  lifetime  of  the  testator. 

Lowry  brought  trover  for  three  slaves, 
Esther,  Will  and  L/Ucy,  in  the  district  court. 
4Plea  not  guilty  and  issue. 

The  jury  found  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  upon  a 
demurrer  by  the  defendant  to  the  plaintiff^s 
evidence;  which  stated, 

1.  That  the  plaintiff  gave,  in  evidence,  a 
deed  from  Andrew  Edwards  to  his  daugh- 
ters Mary  and  Peggy ;  which  in  considera- 
tion of  love  and  affection  for  his  daughters, 
(Mary,  wife  of  Alvin  Mguntjoy,  and  Peggy 
Edwards,)  gives  to  Mary  and  her  husband 
jf 500,  and  to  Peggy  jf 500,  subjecting  his 
estate  to  payment  thereof.  The  deed  which 
is  set  forth  in  ha&c  verba  is  dated  10th  of 
August,  1778,  and  recorded  in  the  same 
month:  On  it  is  an  endorsement  that 
Thomas  Mountjoy  shall  receive  PeggyU 
;^50!0  in  trust  for  her. 

2.  The  will  of  Andrew  Eklwards,  dated 
April  1786,  in  which,  after  some  specific 
legacies,  he  devises  as  follows:  '*!  give 
unto  my  daughter  Margaret  the  money  set- 
tled on  her  by  deed,  but  in  case  Robert 
Lowry  gives  up  the  said  money,  I  give 
unto  my  daughter  Margaret,-  his  wife,  the 
negro  Esther,  during  the  said  Margaret's 
life ;  and»  at  her  death,  the  said  negro  to 
return,  with  her  increase,  to  be  divided  be- 
tween the  said  Margaret's  children,  if  aoj 
increase  after  she  receives  her.  It  is  also 
my  will  and  desire,  that  my  daughter 
Mountjoy  shall  have  five  pounds  current 
money."  It  appears  by  the  will,  that  the 
testator  had  several  other  children. 

3.  The  inventory  of  Andrew  Edwards's 
estate ;  in  which  Esther  is   not  enumerated 

amongst  the  testator's  slaves. 
56  *4.  A  note  in  these  words : 

**Cr. — By  deed  of  gift  recorded  Au- 
gust court,  1778,  for  ;£500,  equal  to  ;flOO 
specie. 

'  'December  27th,  1787,  this  day  the  above 
account  was  settled  in  full  by  us. 

**A.  Edwards, 
** Robert  Lowry.    • 
( ( 1*este 

"Nathaniel  Fox, 
** Thomas  Kenny." 

5.  A  receipt  in  these  words :  Received  of 
Andrew  Edwards  a  negro  woman  Esther 
and  child  Dinah  during  pleasure,  which 
are  not  to  be  subject  to  any  execution  or 
other  seizures. 

Robert  Lowry. 
Teste, 

N.  Fox, 
Thomas  Kenny. 

6.  The  parol  evidence  of  Nathaniel  Fox, 
who  proved  the  negroes  named  in  the  dec- 
laration were  delivered  to  Lowry  by  Ed- 
wards, in  his  lifetime,  in  consideration  of 
the  deed  of  gift  for  £SO0 :  That  they  were 
received  for  the  use  of  Lowry  and  wife, 
during  her  life ;  and  then  to  the  use  of  her 
children ;  but  not  to  be  subject  to  any  ex- 
ecution or  other  demand  against  Lowry: 
That  there  was,  at  the  time,  some  other 
instrument,  besides  the  note  and  receipt 
at>ove  .mentioned,  written  upon  the  same 
subject,  in  a  book,  and  left  in  the  possession 


1080 


6  CALL  Thr  Com^o^^awh  v.  Bristow. 

of  Edwards ;  but  he  does  not  recollect  what 
it  contained. 

7.  The  evidence  of  Sullivan,  who  proved 
that  the  ne^sfroes  remained  in  the  plaintifP's 
possession  for  five  years  and  eight  months ; 
and  then  ran  away. 

8.  The  evidence  of  Grigsby,  who  proved 
that  he  purchased  three  negroes,  to  wit, 
Ksther,  Fanny  and  Lucy,  of  the  defendant, 
as  part  of  Edwards's  estate;  but  returned 
them,  on  finding  that  they  had  been  mort- 
gaged by  Edwards  to  Ozwald,  Beneston  & 
Co.,  after  which  they  were  exposed  to  sale, 

but  Lowry  forbid  it. 

57  *9.  The  evidence  of  Mason,  a  deputy 
sheriff,    who    proved    that    Will   was 

shewn  him  by  the  defendant,  as-  the  prop- 
erty of  Edwards ;  and  that  he  took  him  in 
execution,  and  sold  him;  but  that  the  sale 
was  forbid  by  the  plaintiff. 

10.  The  evidence  of  Payne,  who  heard 
Andrew  Edwards  say,  He  hoped  Peggy 
was  satisfied,  as  she  had  got  negro  Esther. 

11.  The  testimony  of  a  witness,  who 
proved,  that  Alvin  Mountjoy  received  the 
jf 500  mentioned  in  the  deed. 

12.  The  evidence  of  Collins,  who  proved, 
that  the  defendant  sold  Esther  for  £9S\  and 
that  the  plaintiff  and  defendant  live  about 
seven  miles  from  each  other. 

13.  That  the  defendant  offered  in  evidence 
the  mortgage  to  Ozwald,  Deneston  &  Co., 
dated  the  26th  June,  1774;  and  recorded  in 
September  following;  which  it  recites  in 
haec  verba. 

The  district  court  gave  judgment  for  the 
defendant;  and  the  plaintiff  appealed  to  the 
court  of  appeals. 

Call,  for  the  appellant.  The  plaintiff  was 
a  purchaser  of  the  slaves  from  Edwards: 
for  his  will  proves  that  it  was  contem- 
plated ;  and  the  note  of  settlement  and  re- 
ceipt in  the  next  year,  added  to  the 
testimony  of  .Fox  and  Payne,  completely 
establish  it.  But  Lowry  had  possession 
more  than  five  years;  and  that  gave  him  a 
complete  title :  For  it  is  like  twenty  years 
possession  in  ejectment;  which  so  com- 
pl<*tely  vests  the  right  of  possession,  that 
the  plaintiff  may  recover  against  the 
rightful  owner  of  the  lands.  Bull  N.  Pr. 
103;  3  Call,  85.  The  mortgage  does  not 
prevent  the  recovery,  1.  Because  the  plain- 
tiff had,  at  least,  a  qualified  property, 
which  will  support  trover,  as  the  jury 
might  have  assessed  damages  to  the  value 
of  the  life  estate  only.  2.  Because  the 
length  of  time  which  has  elapsed  creates  a 
presumption  of  payment. 

Botts  and  Randolph,  contra.  Parol  testi- 
mony cannot  be  received  to  contradict  a 
writing  attested  by   the  witness  him- 

58  self,  *as  Fox  was  called  to  do  in  the 
present  case.     There   is  a   difference 

between  being  plaintiff  or  defendant,  as 
to  the  operation  of  the  act  of  limitations ; 
for  the  defendant  may  plead  it,  as  the 
statute  gives  him  a  right  to  do  so ;  but  the 
plaintiff  can  derive  no  manner  of  advan- 
tage from  it:  Besides,  as  the  plaintiff  was 
a  trus'tee,  he  was  not  entitled  to  any  benefit 
from  the  lapse  of  time.  The  slaves  were 
included  in  the  mortgage:  which  is  not 
barred,  as  the  mortgagees  were  out  of  the 
country;  and  therefore  the  executor  would 
not  have    been  justifiable,   if  he  had  given 
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them  up  to  the  plaintiff.  The  action  should 
have  been  detinue,  and  not  trover,  as  the 
plaintiff  must  recover  the  whole  value,  or 
nothing.  The  wife  should  have  joined  in 
the  action,  as  the  property  is  claimed  in 
her  right.  The  slaves  are  not  proved  to  be 
the  same,  with  those  nam«^d  in  the  receipt: 
Nor  is  the  conversion  shewn ;  and  there- 
fore the  plaintiff  has  not  made  out  any  cause 
of  action. 

Call,  in  reply.  The  rule  that  a  witness 
shall  not  be  received  to  contradict  a  writ- 
ing, attested  by  himself,  applies  merely  to 
the  attestation;  for,  as  to  an3'  thing  else, 
he  is  as  admissible  as  another.  The  dif- 
ference between  being  plaintiff  and  de- 
fendant, as  to  the  operation  of  the  act  of 
limitations,  is  not  so  universal  as  the  other 
side  contend ;  for  the  plaintiff  may  reply  the 
statute  to  a  discount  offered  by  the  defend- 
ant. The  identity  of  the  slaves  cannot  be 
questioned  now ;  for  the  demurrer  admits 
it.  The  executor  was  not  justifiable  in 
retaining  the  slaves,  because  the  five  years 
had  vested  the  title  in  the  plaintiff  even 
against  the  mortgagees.  Harrison  v.  Har- 
rison, 1  Call,  419.  There  was  no  necessity 
to  join  the  wife  in  the  action;  for  the 
plaintiff  was  a  purchaser  of  the  slaves, 
and  the  wife  had  no  interest.  But  if  she 
had,  there  was  no  occasion  to  unite  her  in 
the  suit.  2  I^ev.  107.  The  conversion  of 
several  of  the  slaves  is  proved;  and  the 
demurrer  admits  it  as  to  the  rest,  because 
the    jury    might   have    found   it    from  the 

evidence. 
59  ^TUCKER,  Judge.     The   bond  cre- 

ated a  lien'  which  could  only  be 
shaken  by  bona  fide  creditors;  and  the 
money  contained  in  it  was  agreed  to  be 
given  for  the  slaves,  at  the  death  of  Ed- 
wards. This  was  conformable  to  the 
devise,  which  .was  not  revoked  by  that 
transaction ;  and,  as  Lowry  had  poisses- 
sion  during  the  testator's  life,  the  assent  of 
the  executor  was  not  necessary:  Or,  if 
necessary,  it  might,  under  the  circum- 
stances, have  been  presumed.  The  conver- 
sion may  be  inferred  from  the  evidence; 
because  i-he  court  may  make  every  conclu- 
sion which  the  jury  might  have  made.  It 
was  not  necessary  to  join  the  wife  in  the 
suit.  Nelthrop  v.  Anderson,  1  Salk.  114. 
And  the  plaintiff  was  entitled  to  an  action 
for  the  life  estate  in  the  property.  I  think, 
therefore,  that  the  judgment  of  the  dis- 
trict court  ought  to  be  reversed,  and  judg- 
ment entered  for  the  appellant. 

FLEMING,  Judge,  CARRINGTON, 
Judge,  and  LYONS,  President,  all  con- 
curred that  the  judgment  of  the  district 
court  should  be  reversed,  and  judgment  en- 
tered for  the  appellant. 


60 


Bristow. 


*The  Commonwealth  v. 

[April.  1806.] 

British  Subjects— Declaration  of  Independence— Ef- 
fect.*—All  British  subjects  became  aliens  to  this 
country,  upon  the  declaration  of  independence. 

Same— Confiscation  of  Lands  Owned  by— Case  at  Bar.— 
R.  B..  a  British  subject,  who  owned  lands  in  this 
country  at  the  date  of  Independence,  died  In  1776, 
and  devised  all  his  estate  to  his  son  R.  B.  who  was 
then  an  infant,  and  resided  with  his  father  in 


^British  Subjects— Declaration  of  independence— Ef- 
fect.—The  principal  case  is  cited  in  foot-note  to  Read 
V.  Read,  5  Call  160. 
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Great  Britain:  Under  the  act  of  1779,  an  inquisi- 
tion was  taken,  which  described  the  land  as  the 
property  of  R.  B.  the  elder;  but  no  traverse,  or 
monstrans  de  droit,  was  ever  filed.  The  confisca- 
tion was  complete  by  the  flndinsr  of  the  office,  and 
the  failure  to  except  within  the  thirty  days  allowed 
by  the  act:  and,  therefore,  a  bill  brousrht  lonsr 
after  the  peace,  in  order  to  inhibit  a  sale  of  the 
land  by  the  public  afirent.  was  not  sustainable,  as 
the  treaty  had  no  operation,  the  confiscation  hav- 
ing been  already  perfected  by  the  office,  anl  the 
lapse  of  time. 
S«iiie—S«iii0— Effect  of  Infancy.— In  such  a  case,  the 
infancy  of  tbe  owner,  or  his  absence  out  of  the 
state,  made  no  difference. 

Robert  Bristow,  a  British  subject,  owned 
a  tract  of  land  in  Virginia,  when  the  revo- 
lution commenced,  but  died  in  Great  Brit- 
ain during  the  year  1776;  and  devised  all 
his  estate  to  his  son  Robert,  who  was  an 
infant,  and  resided  with  him.  In  1779,  an 
inquisition  was  taken,  and  the  land 
escheated  as  the  property  of  Robert  Bristow 
the  elder.  The  public  agent,  long  after  the 
return  of  peace,  wa^  about  to  sell  the  land, 
when  Robert  Bristow,  the  son,  exhibited 
his  bill  in  the  superior  court  of  chancery, 
to  stop  the  sale,  and  have  the  land  restored 
to  him,  on  the  ground  that  the  inquisition 
was  defective,  and  the  treaty  of  peace  had 
forbid  future  confiscations.  The  answers 
insisted,  that  the  father  and  son  were  both 
British  subjects,  and  the  land  liable  to 
escheat  at  the  date  of  the  inquisition  ;  which 
time  had  confirmed,  and  the  subsequent 
treaty  of  peace  had  not  affected.  The  court 
of  chancery  decreed  restitution  of  the  land, 
with  an  account  of  the  profits;  and*  the  de- 
fendants appealed  to  the  court  of  appeals. 

Nicholas,  attorney  general,  and  Hay,  for 
the  appellants.  The  court  of  chancery  had 
not  jurisdiction ;  for,  if  the  inquisition  was 
sufficient,  then  a  traverse,  monstrans 
61  de  droit,  *or  petition  of  right,  were 
the  only  remedies:  But,  if  it  was 
insufficient,  then  an  action  at  common  law, 
to  recover  the  land  against  the  person  in 
possession,  was  the  proper  remedy;  for  the 
state  was  not  suable  at  all,  as  the  case  is 
not  within  the  provisions  of  the  act  of  as- 
sembly allowing  appeals  from  the  auditor. 
The  father  and  son  were  both  aliens,  ac- 
cording to  the  decision  of  this  court  in 
the  case  of  Read  v.  Read;  and,  therefore, 
the  devise  to  the  appellee  was  void,  and  the 
land  transferred  to  the  state  without  any 
office.  Co.  Lift.  2.  But  the  act  of  1779, 
vested  the  estate  in  the  commonwealth  ;  and 
the  office,  although  the  appellee  was  not 
named  in  the  inquisition,  completed  the 
title,  as  no  traverse,  monstrans  de  droit, 
or  petition  of  right  was  filed  within  thirty 
days.  Ch.  Rev.  10;  2  Tuck.  Black.  Ap- 
pend. 61,  62;  for  the  infancy  of  the  appel- 
lee, and  his  absence  out  of  the  state,  made 
no  difference,  as  the  act  was  positive,  and 
contained  no  exception.  1  Fonbl.  Eq.  19. 
The  inquisition  was  not  defective;  for  it 
was  not  a  proceeding  against  the  person, 
but  in  rem,  and  the  identity  was  sufficiently 
ascertained  by  the  finding,  that  Robert 
Bristow  the  elder,  resided  in  Great  Britain, 
and  owned  the  land.  Neither  the  treaty  of 
peace  in  1783,  nor  that  of  London  in  1794, 
has  any  influence  upon  the  question ;  be- 
cause the  validity  of  the  escheat  depended 
on  the  state  statutes,  Jefferson's  corre- 
spond, with  Hammond,  71;  and  the  pro- 
ceedings were  all  perfected  before  either  of 


the  treaties  was  made.  The  same  remark 
applies  to  the  act  of  1784 ;  for  that  related 
to  subsequent  transactions  only,  and  not  to 
those  which  had  already  taken  place. 

I^ee  and  Wickham,  contra.  The  inquisi- 
tion was  void;  because  it  was  not  taken 
against  the  appellee,  but  against  his  father, 
who  was  then  dead ;  and,  therefore,  as  the 
son  was  not  a  party  to  the  proceedings,  he 
was  not  affected  by  them.  1  Wms.  612. 
The  act  of  1756,  considered  all  British  sub- 
jects as  having  the  privileges  of  the  people 
of  the  colony ;  and  that  of  1779,  recoi^Jiizes 
their  right  to  hold  real  estates,  and  seques- 
tered them  as  their  property ;  thereby 

62  indicating      *that,    quoad     hoc,    tbe 
character  of    alien  had  not  attached. 

It  is  flottme,  that  an  alien   cannot  devise; 
for  whoever  is  seized  may  devise,  as  well  as 
convey :  for  there  is  no  difference  between 
them,  and  the  act  of  assembly  made  no  dis- 
tinction.    Old  Virg.  Laws,  160.     The   pas- 
sage cited  from  Co.  Litt.  42,  is  only  that  the 
freehold  is  cast  upon    the  king  for  want  of 
heirs ;  which  is  not  the  case  where  there  is  a 
devise ;  for  that   transfers  the   freehold  to 
the  devisee.     The  act  of  1779,  Ch.   Rev.  98, 
did  not  complete  the  escheat;  for  an    office 
was  necessary.  King    v.    Hanson,    in   this 
court,  [4  Call,  259,]    and    Bennett   v.    The 
Commonwealth,  2    Wash.    154;  2  Ves.  541; 
Pow.  Dev.   316;  Pages's    case,    5    Co.    52. 
And   that    the    legislature    thought   so,    is 
proved  by  all  the    subsequent  statutes  upon 
that  subject,  but  particularly  by  the   act  of 
1784,  which  would  be  senseless,   if  the  con- 
fiscation was  already   completed,    for  then 
there  would  have  been  no  enemy's  property 
to  be  confiscated.     The  question    then  oc- 
curs, Whether  there  has  been   an   effectual 
office  taken  7    And  we  contend  that  there  has 
not ;  for  the  true  owner  ought  to  have  been 
named;  and  without  it,  there  was  no  office 
at  all.     But  if  so,  then,  the  confiscation  not 
having  been  completed,  the  treaty  of  peace 
operates  on  it :  because,  going  on  to  perfect 
the  escheat  would    be    contrary    to   a  fair 
interpretation   of   the  treaty,  as  well  as  to 
the   provisions   of   the   act   of    1784.     The 
court  of  chancery   had  jurisdiction ;  for  it 
is  the  only  means  of  redress,  where  no  par- 
ticular remedv    is  given   by  the  law :    and 
as  no  action  fay  at  common  law  against  the 
public,    the    remedy     was    necessarily    in 
equity,  or  no  where. 

Randolph,  in  reply.  The  Bristows  were 
both  aliens  after  the  declaration  of  inde- 
pendence; and,  of  course,  the  land  was 
escheatable  from  that  date.  The  act  of 
1779,  embraced  the  case,  and  vested  the 
property  completely  in  the  state,  without 
any  act  to  be  done.  The  inquisition  was 
conclusive,  as  it  was  not  excepted  to  within 
the  period  prescribed  by  the  act ;  which  is 
positive,  and  makes  no  exception  in  favour 
of  infants,  persons   out  of   the  state, 

63  or  others,    *but    all    are    completely 
barred.      The     consequence   is,   that 

there  was  nothing  to  do  at  the  date  of  the 
treaty,  as  the  confiscation  was  already 
perfected ;  and,  therefore,  neither  the  treaty 
of  peace,  nor  that  of  London,  has  any 
operation. 

Cur.  adv.  vult. 

TUCKER,  Judge.  On  the  7th  of  October. 
1779,  an  inquisition  of  escheat  was  found, 
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before  the  high  sheriff  of  Prince  William 
county,  in  pursuance  of  the  act  of  Ma^ 
1779,  ch.  15,  concerning-  escheats  and  for- 
feitures from  British  subjects,  whereby 
it  was  found  **That  Robert  Bristow,  es- 
quire, of  the  kingdom  of  Great  Britain, 
upon  the  19th  day  of  April,  1775,  was  seized 
in  fee  of  7500  acres  of  land  in  the  parish  of 

and  county  aforesaid,    which   he  hath 

not  since  conveyed  away :  that  about  thirty 
years  ago,  one  R.  Blackburn,  who  received 
the  rents,  advertised  that  the  said  Bristow 
would  give  leases  to  his  tenants ;  that  the 
said  Bristow  is  an  alien  enemy,  subject  of 
his  Britannic  majesty ;  and,  on  the  said 
19th  day  of  April  was  resident  in  the  king- 
dom of  Great  Britain ;  and  hath  not,  since 
that  time,  Entered  into  public  employment 
of  the  United  States  of  America ;  or  joined 
the  same,  or  by  overt  act  adhered  to  them. ' ' 
*  This  inquisition  was  taken  in  obedience 
to  the  act  above  mentioned,  whereby  it  was 
declared  that  **all  the  property  real  and 
personal  belonging,  at  that  time,  to  any 
British  subject,  or  which  did  belong  to 
any  British  subject,  at  the  time  such 
escheat  or  forfeiture  may  have  taken  place, 
shall  be  deemed  to  be  vested  in  the  com- 
monwealth ;  the  lands,  slaves  and  other  real 
estate  by  way  of  escheat,  and  the  personal 
estate  by  forfeiture.  That  the  executive  so 
far  as  their  information  shall  enable  them, 
and  the  commissioners  of  the  tax,  Ac,  in 
their  several  counties,  shall  forthwith  in- 
stitute proper  proceedings  of  escheat  and 
forfeiture  for  all  such  property  real  and 
personal;  and  where  any  ofifice  shall  be 
found  for  the  commonwealth,  and  returned 
to  the  general  court,  it  shall  remain  there 
but  one  month  for  the  claim  of  any  pre- 
tending right  to  the  estate ;  and  if, 
64  within  that  time,  *no  such  claim  be 
made,  or  being  made,  it  be  found  and 
discussed  for  the  commonwealth,  the  title 
of  the  owner  shall  be  barred;  but  may  be 
afterwards  asserted  as  to  the  money  pro- 
ceeding from  the  sale  thereof,  with  equal 
force  and  advantage  as  might  have  been  to 
the  thing  itself."  The  act  then  proceeds 
to  direct  the  mode  of  selling ;  and  adds  that 
the  certificate  of  the  escheator  to  the  regis- 
ter of  the  land  office  ''shall  entitle  the  pur- 
chaser to  a  grant  of  the  lands,  free  and 
fully  exonerated  from  all  the  right,  title, 
claim  and  interest,  legal  or  equitable,  of 
any  British  subject  thereto,  and  from  the 
right,  title,  claim  and  interest  of  all  and 
every  person  or  persons  whatsoever,  by,  or 
under,  any  deed  of  mortgage,  the  equity  of 
redemption  whereof  had  not  been  foreclosed 
at  the  time  of  such  sale;  but  such  mort- 
gagees, their  heirs  or  assigns,  may  never- 
theless assert  their  claim  and  title  to  the 
money  proceeding  from  such  sale,  with 
equal  force  and  advantage  as  they  might 
have  done  to  the  land  itself  before  such 
sale.'' 

In  a  subsequent  section  (sect.  3),  the  act 
provides  thus,  ''And  for  preventing  doubts 
who  shall  be  deemed  British  subjects  within 
this  act,  it  is  declared  and  enacted,  first, 
that  all  persons  subjects  of  his  Britannic 
majesty,  who  on  the  19th  day  of  April, 
1775,  when  hostilities  commenced  between 
the  United  States  of  America,  and  the 
other   parts   of    the  British   empire,    were 
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resident  or  following  their  vocations  in 
any  part  of  the  world,  other  than  the  said 
United  States  of  America;  and  have  not 
since,  either  entered  into  public  employ- 
ment of  the  United  States,  or  joined  the 
same,  and  by  overt  act  adhered  to  them 
(and  nope  others),  shall  be  deemed  British 
subjects  within  the  intention  of  that  act." 
There  is  no  exception  in  favour  of  infants, 
who  may  come  within  the  above  descrip- 
tion. 

This  inquisition,  by  the  exhibits  agreed 
to  be  made  part  of  this  record,  appears  to 
have  been  returned  to  the  general  court, 
and  filed  before  the  subsequent  term  in  De- 
cember. At  which  term  there  was  a  mon- 
strans  de  droit  preferred  by  sundry  persons, 
as  tenants  for  term  of  years,    in   the 

65  lands,  ^subject  to  the  payment  of  an 
annual  rent,  whose  rights  were  saved 

to  them,  by  the  judgment  of  the  general 
court,  the  succeeding  March  term  1780. 
But  no  traverse,  or  monstrans  de  droit, 
was  filed,  or  preferred  by,  or  on  behalf  of 
any  other  person  whatsoever. 

To  what  circumstance  it  is  owing  that 
the  lands  were  not  sold,  does  not  appear. 
A  collector  of  the  rents  appears  to  have 
been  appointed;  and  the  rents  seem  to 
have  been  collected  by  him  to  a  consider- 
able amount.  In  1793,  an  act  of  assembly 
(ch.  21,)  passed,  directing  the  sale  to  be 
made :  And,  in  April  1794,  the  appellee  pre- 
ferred his  bill  of  injunction  to  stay  the 
sale  of  this  land,  and  to  be  quieted  in  the 
possession  thereof  against  all  persons  ex- 
cept his  tenants  living  thereon ;  and  to 
obtain  payment  from  the  treasury  for  the 
monies  paid  from  the  sales  of  his  other 
property  escheated  and  sold  in  the  several 
counties  in  this  commonwealth. 

The  plaintiff  resrs  the  equity  of  his  claim 
upon  the  circumstance  of  his  being  an  in- 
fant of  very  tender  years  when  the  inquest 
was  found.  That  his  father,  whose  res- 
idence in  England,  as  stated  in  the  inquisi- 
tion, is  not  disputed,  died  there  in  December 
1776;  and  by  his  will  devised  the  lands 
to  the  appellee ;  who  was  also  his  eldest 
son  and  heir  at  law ;  and  that  he  was  not 
named  in  the  inquisition,  although  then 
actual  owner  of  the  lands.  It  is  not  con- 
troverted, that  the  appellee  was  born  in 
1773,  and  lived  there  until  after  the  taking 
of  the  inquisition. 

The  preamble  to  the  act,  which  is  very 
long  and  special,  may  truly  be  said  to 
furnish  the  key  to  its  right  interpretation. 
The  legislature  state  facts,  about  which 
there  can  be  no  dispute;  and  principles 
which  have  received  the  sanction  of  this 
court  in  the  case  of  Read  v.  Read,  5  Call, 
160.  I  mean  particularly  to  allude  to  that 
part  of  the  preamble  which  asserts.  That 
when  the  people  of  the  United  States  sepa- 
rated themselves  from  the  rest  of  the  British 
empire,  by  the  declaration  of  independ- 
ence, the  inhabitants  of  the  other  parts  of 
the  British  empire  became  aliens  and 

66  enemies,  and  as  such  ^incapable  of 
holding  the  property,  real  or  per- 
sonal, acquired  by  them  within  this  com- 
monwealth. To  which  it  is  added,  that 
so  much  thereof  as  was  within  this  com- 
monwealth, became  by  the  laws  vested  in 
the  commonwealth.     Whether  this  princi- 
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as  it  respects  antecedent  laws,  be 
ly  correct,  as  the  former  has  been 
Iged  to  be,  I  shall  not  undertake  to 
e;  but  as  it  shews  the  intention  and 
of  the  legislature  in  the  enacting 
e  of  this  act,  I  have  thought  proper  to 
e  it. 

at  then  was  the  intention  of  the  legis- 
e  in  this  act?  Certz^inly,  by  oqe  gen- 
ict  of  confiscation  and  forfeiture,  to 
:  into  the  coffers  of  the  commonwealth 
alue  of  all  the  property,  real  and*  per- 
,  belonging  to  any  British  subject 
ever,  male  or  female,  infant,  adult,  or 
'annuated,  without  exception,  who 
t  fall  within  the  description  in  the 
section.  The  appellee  waa  within 
description;  and  was  bound  by  it. 
ELCt  has  been  compared  to  a  general  bill 
ttainder  against  all  persons  coming 
n  the  description  of  that  section ;  and 
not  discover  apy  thing  to  which  it 
have  been  more  aptly  compared.  It 
nds  not  to  name  the  parties;  they 
innumerable, .  and  unknown ;  but  it 
ibes  them ;  and  declares  that  all  their 
iTty,  real  and  personal,  within  this 
lonwealth,  t>elonging  to  them  at  that 
;  or  which  did  belong  to  any  of  them, 
e  time  such  escheat  and  forfeiture  may 
taken  place,  shall  be  deemed  to  be 
d  in  the  commonwealth:  Shall  be 
It  for,  wherever  it  may  be  found,  and 
For  the  use  of  the  commonwealth.  The 
tion  of  the  act  was  to  confiscate  the 
3,  by  a  legislative  and  national  act 
inte  bello.  The  right  of  the  legiala- 
is  not,  and  cannot  be  questioned.  The 
t  of  the  succeeding  clauses  of  the  bill 
;rely  to  find  out  where  lands,  &c.  then, 
any  time  before,  liable  to  seizure  and 
sea  tion,  could  be  found.  The  act  was 
neral  procedure  against  persons;  the 
ist  of  office  was  merely  a  procedure 
im;  to  shew  to  the  agents  of  the 
lonwealth  where  the  property  be- 
longing to  all  such  persons  as  were 
^described  in  the  third  section  could 
be  found.  If  the  inquest  found  a  fact 
ily,  viz.  that  the  lands  of  A.  were  the 
;  of  B.,  then  B.  was  allowed  thirty 
if  he  were  a  citizen,  to  traverse  the 
sit  ion,  that  is,  to  deny  the  truth  of  it; 
if  he  shewed  a  title  in  himself,  the 
:rty  was  to  be  released.  But  a  British 
:ct  was  not  allowed  to  traverse  the  in- 
tion ;  that  is,  to  deny  the  truth  of  it ; 
le  was  put  to  his  monstrans  de  droit, 
rder  to  shew  that  he  came  within  the 
fit  of  some  of  the  exceptions  in  the 
as  for  example,  that,  although  a  resi- 
in  foreign  parts,  at  the  time  of  pass- 
he  act,  and  all  the  antecedent  period 
een  that  and  the  19th  of  April,  1775, 
id  in  fact,  by  overt  act,  adhered  to  the 
3d  States,  &c.  Such  was  the  case  of 
ite  alderman  Lee,  as  he  was  called, 
such  the  case  of  his  brother,  Mr. 
ur  Lee,  and  perhaps  others,  whose 
I  being  well  known,  no  inquisition  of 
:at  was  ever  executed  upon  their 
es. 

the  present  appellee  had,  at  that  time, 

sd  a    traverse   to   this    inquisition,    it 

have  been   rejected;  because,    by   his 

shewing,  he  was  then    a   British  sub- 


ject. The  fact,  whether  he  was,  or  was  not 
the  person  named  in  the  inquisition,  could 
not  be. tried  by  a  traverse,  unless  he  could 
also  traverse  the  material  allegation  con- 
tained in,  and  established  by,  the  inquisi- 
tion, viz.  that  the  property  did  then  belong, 
or  did  at  some  time  since  the  declaration  of 
independence,  no  matter  when,  belong  to 
a  British  subject.  For  the  act  of  October 
1779,  ch.  18,  which  passed  before  the  inqui- 
sition was  acted  upon  by  the  general  court, 
expressly  prohibits  any  traverse  on  behalf 
of  a  British  subject,  and  also  avoids  all 
contracts  for  the  sale  of  their  lands,  subse- 
quent to  the  former  act.  And  even  if  he 
had  preferred  a  monstrans  de  droit,  before 
it  could  have  been  received,  he  must  have 
shewn  to  the  court  a  probable  reason  why 
he  was  not  within  the  act;  and,  in  that 
case,  he  would  have  been  called  upon  to 
give  evidence  of  some  right  in  himself  to 
the  estate;  or  failing  to  do  so,  the  mon- 
strans de  droit  must  have  been  quashed. 
Virg.  Laws,    October    1779,    ch.    18. 

68  Here    *then    we    find,    that    even  a 
monstrans   de  droit   could  not   have 

been  received  on  his  behalf,  because  he  cer- 
tainly could  not  have  shewn  himself  not  to 
be  within  the  act :  Which  being  general, 
infants,  as  well  as  others,  not  particularly 
excepted,  are  within  its  operation.  4  Bac. 
Ab.  477;  Lev.  31. 

What  then  was  the  consequence  of  the 
inquest  lying  more  than  thirty  days  in  the 
office  of  the  general  court  without  a  tra- 
verse, .  or  monatrans  de  droit,  except  on 
behalf  of  the  tenants?  Certainly,  that  the 
rights  of  all  others  claiming  title  to  the 
lands  were  perpetually  barred.  This  is 
proved  by' the  express  provision  in  favour 
of  mortgagees  in  the  former  act;  and 
of  mortgagors  in  the  latter,  as  well  as 
others  having  an  equitable  interest  in  the 
lands.  The  title  of  the  commonwealth  in 
the  lands,  was  consummated  after  the  ex- 
piration of  the  thirty  days,  in  all  cases  not 
excepted  or  specially  provided  for  by  one 
or  the  other  of  those  acts ;  and  the  appel- 
lee's case  falls  within  neither  of  them. 
Consequently,  th'e  confiscation  was  final, 
and  the  property  absolutely  vested  in  the 
commonwealth  long  before  the  treaty  of 
peace,  or  the  act  of  1784,  or  the  constitu- 
tion of  the  United  States,  or  the  treaty  of 
1794,  came  into  operation. 

Nor  is  there  any  ground  upon  which  a 
court  of  equity  can  decree  a  re-payment 
of  the  monies  paid  into  the  treasury,  where 
the  confiscation  had  not  only  taken  place, 
but  the  subject  was  brought  into  the  coffers 
of  the  commonwealth  during  the  existence 
of  the  war    between  the  two  nations. 

I  am  therefore  of  opinion,  that  the  chan- 
cellor's last  decree  should  be  reversed,  and 
the  first  made  the  decree  of  this  court  upon 
this  ground  alone.  But  if  the  case  of  Read 
V.  Read  be  resorted  to,  it  will  furnish 
further  grounds  to  support  this  opinion. 

If  the  epoch  of  independence  be  resorted 
to  as  establishing  the  point  of  time  when 
British  subjects  became  aliens  to  this 
country,  and  as  such  incapable  of  holding 
lands,  then  Robert  Bristow,  the  father, 
and  Robert  Bristow,  the  son,  were  both 
aliens     from     that     moment.      The 

69  escheat  as  to  the  ^father  may  have 
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taken  place  from  that  moment;  which 
bring's  his  case  fully  within  the  provisions 
of  the  act  of  assembly,  declaring  that  the 
lands,  &c.  of  British  subjects  shall  be 
deemed  to  be  vested  in  the  commonwealth, 
from  the  time  such  escheat  may  have  taken 
place.  The  inquisition,  therefore,  as  to 
the  father,  had  retrospect  to  that  moment. 
With  respect  to  him  also,  it  might  be  re- 
garded in  another  light ;  for  he  being  found 
to  have  been  in  possession  at  the  time 
when  the  escheat  did  take  place,  if  he  were 
dead,  being  an  alien  at  the  time  of  his 
death,  he  could  have  no  heirs,  and  then  ac- 
cording to  Co.  Lfitt.  2,  the  freehold  was  in 
the  commonwealth  without  office  found. 
So  that  the  bare  entry  of  the  common- 
wealth might  perhaps  have  been  sufficient 
without  even  this  office  of  intrusion.  But 
on  this  point,  I  give  no  opinion,  as  unnec- 
essary. 

The  appellee,  according  to  this  view  of 
the  case,  being  an  alien  at  the  time  of  his 
father's  death,  who  was  himself  an  alien, 
according  to  the  decision  in  Read  v.  Read, 
had  no  capacity  to  take  either  by  descent 
or  devise  from  his  father,  whatever  might 
be  the  case  as  to  the  capacity  of  an  alien 
to  take  by  devise  from  any  other  than  an 
alien:  which  is  a  different  question,  upon 
which  it  would  be  improper  to  give  any 
opinion  at  present. 

An  alien  enemy  cannot  make  a  testament 
of  lands  or  goods.  Wood's  Inst.  335 ;  7  Bac. 
Ab.  302.  Like  the  wills  of  traitors,  felons 
and  outlaws,  they  are  void  against  the  king 
or  superior  lord ;  because  their  title  is  par- 
amount to  that  of  the  devisee.  So  by  the 
common  law,  a  jointenant  could  not  devise 
the  lands  of  inheritance  which  he  held  in 
jointure,  because  immediately  on  his  death, 
the  law  cast  the  whole  inheritance  upon 
the  survivor:  The  title  which  the  law 
thus  gives  to  the  survivor  being  paramount 
to  the  devise,  which  cannot  take  effect 
until  the  death  of  the  devisor;  and  then 
the  title  under  the  law  takes  effect  by  pri- 
ority. Robert  Bristow,  the  father,  is  by 
this  inquest  found  to  be  an  ali«n  enemy. 
That  fact  cannot  now  be  questioned ;  and 
is,  as  to    this  point,  conclusive  against  his 

son. 
70  ♦ROANE,    Judge.     In  the   case   of 

Read  v.  Read,  I  thought  that  the  act 
of  1779  confiscated  all  British  property  in 
this  commonwealth  ;  that  the  office  was  only 
necessary  to  ideritify  the  property,  and  not 
to  complete  the  title;  and  that  the  treaty 
of  peace  did  not  restore  the  estate  to  the 
British  subject,  under  any  circumstances. 
Of  course,  the  plaintiff,  according  to  that 
opinion,  had  no  claim  to  relief.  But, 
under  another  point  of  view,  his  pretensions 
are  unfounded.  For  an  office  has  actually 
been  taken,  which  is  conclusive  upon  every 
principle  of  law,  unless  the  exceptions 
urged  against  it  were  valid.  But  they  are 
not :  If  indeed,  the  act  had  merely  said  that 
the  lands  of  the  father  should  be  confis- 
cated, that  would  not  have  affected  those  of 
the  son,  if  he  had  any  in  this  country:  But 
the  act  is  general,  and  confiscates  the  lands 
of  all  British  subjects  indiscriminately; 
and  the  appellee  is  completely  within  the 
meaning  of  it.  Therefore,  he  could  neither 
have   traversed   the     inquisition,   nor   pre- 


vailed by  a  monstrans  de  droit;  for  there 
was  no  provision  to  that  effect  in  the  act. 
Besides,  the  bar  of  the  thirty  days,  which 
was  intended  to  meet  all  objections  of  this 
kind,  on  account  of  the  difficulty  of  know- 
ing what  transfers  had  been  made,  is  con- 
clusive :  for  it  extinguishes  the  rights  of 
every  body,  infants  as  well  as  others,  as 
there  is  no  saving  in  favour  of  any  person ; 
and  it  has  been  often  held  that  an  infant 
would  have  been  barred  by  the  act  of  limi- 
tations, if  there  had  been  no  exception  in 
his  favour.  I  concur,  therefore,  that  the 
decree  should  be  reversed,  and  the  bill  dis- 
missed.* 

FLEMING,  Judge.  I  am  very  clear  that 
the  court  of  chancery  had  jurisdiction ;  for 
the  fifth  section  of  the  act  of  assembly 
appointing  the  auditor,  gives  a  complete 
right  to  every  claimant  against  the  state 
to  resort  to  the  courts  for  redress.  But, 
upon  the  merits,  I  am  of  opinion  that 
the  appellee  has  no  claim  to  relief.  For  it 
was  settled,  in  the  case  of  Read  v.  Read, 
that  all  British  subjects  became  alien  ene- 
mies to  this  country,  upon  the  decla- 
71  ration  of  independence;  *and  under 
that  idea,  the  legislature,  by  the  act 
of  1779,  took  measures  for  confiscating  their 

Property  according  to  the  forms  of  escheat. 
*hat  proceeding  was  instituted  in'the  pres- 
ent case,  and  an  office  actually  found: 
which  was  conclusive,  as  the  thirty  days 
passed  off,  without  any  attempt  to  impeach 
it;  and  the  act  is  express  that  no  exception 
should  be  taken  to  it  afterwards.  The  in- 
fancy of  the  appellee  created  no  exemption, 
as  the  act  is  positive,  and  concludes  every 
body.  That  the  plaintiff  was  not  named 
in  the  inquisition,  makes  no  difference; 
for  the  office  was  only  necessary  to  identify 
the  property,  as  the  right  was  vested  in 
the  commonwealth  by  the  terms  of  the  act; 
and  an  office  of  instruction  only  was  neces- 
sary to  finish  the  transaction.  The  confis- 
cation, then,  was  completed  by  the  office 
before  the  treaty  of  peace,  which  conse- 
quently had  no  operation.  I  am  therefore 
for  reversing  the  decree,  and  dismissing 
the  bill. 

CARRINGTON,  Judge.  It  is  the  unani- 
mous opinion  of  the  cburt,  that  the  decree 
should  be  reversed,  and  the  bill  dismissed. 


Stone  &  Co.  v.  Patterson. 

[April,  1808.] 

Plettdinff- Charter   Party*— Suit  to  Recover  Value  off 
Captured  VeMel— Declaration— Alleffationa.— if    tbe 

freisrbter  stipulates  to  pay  $13,000  as  tbe  agreed 
value  of  tbe  sblp,  la  case  of  ber  beingr  captured 
and  condemned;  in  a  suit  upon  the  cbarter  party, 
tbe  declaration  should  shew  where,  when,  and  by 
whom,  she  was  captured,  and  that  the  court  which 
condemned  ber  had  Jurisdiction. 
Same- Declaration— Riff ht  to  Plead  and  Demur  t'^^— 
Tbe  defendant  may,  under  tbe  act  of  assembly, 
plead  and  demur  to  the  whole  declaration. 

This  is  an  appeal  from  a  judgment  of 
the  district  court  of  Suffolk,  given  in  fa- 
vour of  the  defendant,  in  an  action  of  debt, 
brought  by  Stone  &  Co.  against  Patterson. 

The  declaration,  as  amended,  is  in  debt 
for    13,000    dollars.      It    recites,     that    on 

*Common    Carriers.— See     monoffrapblc    note    on 
"Common  Carriers"  appended  to  Farish  v.  Relffle» 

11  Gratt.  eer. 

tPleadlng  and  Practice.— The  principal  case  is  cited 
in  Waller  v.  Ellis,  2  Munf.  97. 102. 
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the  27th  of  May,  1796,    the  plaintiffs, 

72  *ii3  behalf  of  the  ship  Argo,  and  the 
defendant,     entered    into    a    charter 

party  of  affreightment,  which  is  recited  at 
large,  and  by  which  the  plaintiffs  stipulate 
to  have  the  said  ship  fitted  for  sea,  and 
supplied  with  all  things  needful,  for  a 
voyage  to  Cape  Nicholas  Mole,  to  which 
place  she  is  to  proceed,  with  a  cargo  of 
horses,  to  be  put  on  board  by  the  defendant, 
who  is  to  pay  a  stipulated  freight,  and  in 
case  of  capture  and  condemnation  of  the 
said  ship,  he  is  to  pay  the  plaintiffs  13,000 
dollars,  within  the  time  usually  required 
to  recover  insurances.  There  are  other 
covenants  not  material  in  this  case,  and 
the  parties  bind  themselves  for  perform- 
ance, in  the  penalty  of  10,000  dollars. 

The  declaration  avers  performance  on  the 
part  of  the  plaintiffs,  and  that  the  ship  in 
the  course  of  the  voyage  was  captured  and 
condemned  in  the  court  of  the  commission 
appointed  by  the  French  government  for 
the  leeward  islands,  that  the  time  usually 
required  to  recover  insurances  had  expired ; 
and  that  the  defendant  became  liable  to 
pay  the  13,000  dollars,  but  had  refused,  &c. 

The  defendant  demurs  specially : 

1st.  Because  debt  cannot  be  supported 
for  13,000  dollars,  the  parties  having  bound 
themselves  in  the  penalty  of  10,000  dollars 
only. 

2d.  Because  covenant  and  not  debt  is  the 
proper  action. 

3d.  Because  the  declaration  does  not  set 
forth  when  or  by  whom  the  ship  was  cap- 
tured, or  when  or  where  she  was  condemned. 

The  defendant  also  pleads: 

1st.  That  the  plaintiffs  did  not  cause  the 
said  ship  to  be  equipped  and  supplied  with 
all  things  nedfulfor  the  voyage,  by  reason 
of  which  neglect  the  ship  was  captured 
and  condemned. 

2d.  That  they  did  not,  &c.  but  neglected 
to  supply  the  said  ship  with  a  sea  letter,  or 
passport,  by  reason,  &c. 

3d.  That  the  said  ship  belonged  to  Amer- 
ican citizens;  that  the  plaintiffs  did  not, 
&c.     but    neglected    to     furnish    her 

73  *with    a  sea  letter,   or   passport,    ex- 
pressing the  name,  property  and  bulk 

of  the  ship,  and  the  name  and  place  of 
habitation  of  the  master,  agreeably  to 
the  25th  article  of  the  treaty  of  amity  with 
France,  concluded  on  the  6th  February, 
1778;  by  reason,  &c.  the  said  ship  was  rap- 
tured by  a  vessel  belonging  to  the  French 
republic,  and  condemned,  &c. 

4th.  The  defendant  pleads  covenants 
performed. 

The  plaintiffs  join  in  demurrer;  and  de- 
mur specially  to  the  three  first  pleas  and 
take  issue  on  the  4th. 

The  causes  of  demurrer  to  the  1st  plea, 
are, 

1st.  That  it  is  uncertain  in  stating 
wherein  the  plaintiffs  did  not  cause  the 
ship  to  be  equipped  or  supplied,  or  state  the 
neglect,  by  reason  of  which  she  was 
captured,  &c. 

2d.  Because  it  amounts  to  the  general 
issue. 

3d.  Because  the  defendant  has  his  remedy 
by  cross  action,  if  the  plaintiffs  neglected 
to  have  the  ship  supplied,  &c. 

4th.  Because  the  defendant  has  no   right 


to  plead  and  demur  to  the  same  declaration. 

To  the  2d  plea  the  3d  and  4th  causes  of 
demurrer  to  the  Ist  plea  are  again  assigned 
as  causes  of  demurrer;  and  the  3d  cause  is, 
that  it  does  not  appear  that  it  was  needful 
to  supply  the  said  ship  with  a  sea  letter, 
or  passport. 

To  the  3d  plea,  the  3d  and  4th  clauses  of 
demurrer  to  the  1st  plea  are  again  as- 
signed, and  the  3d  cause  of  demurrer  to  the 
2d  plea  is  also  assigned. 

A  4th  cause  of  demurrer  is,  that  the 
plaintiffs  have  not  by  their  charter  party 
warranted  the  ship  to  be  American  property; 
and, 

5th.  That  the  defendant  is  estopped 
firom  saying,  that  she  is  American  prop- 
erty, he  having  covenanted  to  pay  13,000 
dollars,  on  her  capture  and    condemnation. 

Judgment  was  given  for  the  defendant  on 
his  demurrer;  and  the  plaintiff  appealed  to 
the  court  of  appeals. 

Hay,  for  the  appellant.  The  action  is 
properly  conceived,  as  debt  lies  for  any 
thing  certain.  1  Ksp.  172;  3  Black.  Com. 
154 ;  2  Bac.  20 ;  3  Bac.  523 ;  2  Stra. 
74  1089;  4  Vin.  ♦Ab.  376.  This  is  not 
affected  by  the  doctrine  in  4  Burr. 
2228;  because  there  is  an  express  stipula- 
tion for  a  given  sum ;  and  that  constitutes 
debt.  The  breaches  are  assigned-  with 
sufficient  certainty;  for  they  may  be  as- 
signed in  the  words  of  the  covenant.  The 
defendant  could  not  plead,  and  demur,  to 
the  same  declaration.  5  Bac.  119.  The 
plea  of  mutual  covenants  ought  not  to 
avail  the  defendant,  as  he  might  have 
brought  his  cross  action. 

Call,  contra.  The  uniting  of  the  demur- 
rer With  the  pleas  does  not  prejudice  the 
defence.  For  either  the  demurrer  is  not  a 
plea,  or  it  is.  If  the  first,  then  the  plea 
overrules  the  demurrer ;  because  a  demurrer 
is  an  excuse  for  not  pleading,  5  Bac.  Ab. 
458:  and,  after  having  pleaded,  it  would 
be  absurd  to  object  to  pleading.  1  How. 
Exch.  754;  16  Vin.  Ab.  376.  Hence  it  is, 
that  a  demurrer  cannot  be  received  after  a 
plea  and  i^sue,  Barnes,  84 ;  because  it  would 
be  trifling  to  say,  that  he  ought  not  to 
plead,  after  he  had  actually  pleaded.  If  the 
second,  then  it  was  allowable  under  the 
act  of  assembly.  Pleas  Edi.  80.  For  that 
permits  the  defendant  to  plead  ''as  many 
several  matters,  whether  of  law  or  fact,  as 
he  shall  think  necessary."  Which  neces- 
sarily allows  him  to  mingle  them  as  he 
pleases.  Besides  a  demurrer  Is  an  issue  in 
law,  3  Black.  Com.  314 ;  and  there  is  no 
other  manner  of  pleading  a  matter  of  law, 
than  by  demurrer;  for,  according  to  lord 
Coke,  the  demurrant  abides  upon  the  law, 
and  says  that  the  matter  shewn  is  not  suffi- 
cient in  law,  Co.  Litt.  71 ;  which  is,  in 
fact,  to  say,  that  the  law  is  against  the  op- 
posite party;  and.  therefore,  in  some  books 
the  demurrer  is  called  a  plea.  1  L/d.  Raym. 
22.  That  this  is  conformable  to  the  will  of 
the  legislature,  is  proved  by  the  difference 
between  the  present  act,  and  that  of  1748; 
for  that  restricted  the  plea  and  demurrer  to 
separate  parts;  but  this  leaves  them  indefl- 
nite.  There  is  a  wide  difference  between 
the  English  statute,  and  our  act  of  assem- 
bly ;  for  there  the  additional  plea  cannot  be 
put     in     without     leave     of     the     court, 
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which  gives  them  discretion  with 
^regard  to  it ;  but  here  it  is  matter  of 
right,  and  the  court  can  exercise  no 
control.  The  reason  why  double  pleading 
was  originally  refused  was,  that  the  jury 
might  not  be  perplexed  with  multifarious 
matter :  But  that  inconvenience  is  avoided, 
when  the  demurrer  and  the  pleas  are  kept 
separate  and  distinct  for  different  tribunals. 
The  declaration  ought  to  have  shewn  the 
cause  for  which  the  vessel  was  captured; 
and  that  she  was  condemned  by  a  court  of 
competent  jurisdiction ;  for  that  is  neces- 
sarily implied  in  the  contract;  and,  with- 
out an  averment  to  that  effect,  the  plaintiff 
cannot  recover.  1  T.  Rep.  674,  676 ;  5  Com. 
Dig.  356. 

Wickham,  on  the  same*  side.  The  decla- 
ration is  insufficient  for  want  of  the  proper 
averments.  If  there  be  a  covenant  for 
quiet  enjoyment,  it  is  not  sufficient  for  the 
plaintiff  to  say,  that  he  did  not  quietly  en- 
joy. 4  T.  Rep.  617.  The  defendant  is  an 
underwriter  of  the  vessel  against  capture, 
and  is  not  chargeable  under  the  generality 
of  this  declaration.  2  Marsh.  Ins.  587, 
588.  The  time  of  the  capture  ought  to  have 
been  stated,  and  the  omission  is  fatal  on 
demurrer;  especially  as  it  might  be  impor- 
tant that  the  defendant  should  be  apprized 
of  it.  The  declaration  ought,  also,  to  have 
stated  by  whom  the  vessel  was  captured ; 
for  she  might  have  been  captured  by  one 
nation,  and  drifted  into  another,  as  a  droit 
d'admiraltie.  The  place  where  the  court 
of  condemnation  sat,  ought  likewise  to  have 
been  stated,  that  its  authority  might  have 
been  ascertained.  The  Leeward  Islands  is 
an  equivocal  expression,  as  it  might  have 
meant  Dutch,  English,  or  French;  and  it 
has  been  held  that  a  condemnation  by  a 
French  court,  sitting  out  of  the  territories 
of  France,  is  not  binding.  If,  however,  the 
court  should  be  of  opinion,  that  the  decla- 
ration contains  a  good  cause  of  action, 
then  the  suit  should  have  been  sent  back  to 
the  district  court  in  order  to  have  the  pleas 
disposed  of.  But  the  defendant  has  a  right 
to  plead  and  demur  together;  for  the  act  of 
assembly  allows  it,  as  the  demurrer  is  a 
plea ;  and,  therefore,  not  only  may  the 
76  defendant  demur  after  a  rule  to  '^plead, 
but  it  is  the  constant  practice  to  al- 
low a  demurrer  to  be  filed,  instead  of  a 
plea,  upon  setting  aside  an  office  judg- 
ment. 

Randolph,  on  the  same  side.  Covenant, 
and  not  debt,  was  the  proper  action.  But 
if  the  plaintiff  chose  to  bring  debt,  he 
ought,  at  least,  to  have  sued  for  the  pen- 
alty, and  not  for  the  $13,000.  2  Burr.  2228. 
The  declaration  ought  to  have  stated  the 
time,  the  place,  the  manner  and  the  person 
by  whom  the  capture  was  made.  5  Com. 
Dig.  354.  It  cannot  be  presumed^  that  the 
vessel  was  captured  by  the  French ;  be- 
cause we  are  at  peace  with  that  nation. 
The  pleas  and  demurrer  might  be  joined; 
for  the  act  of  assembly  extends  the  former 
right  of  pleading  and  demurring  to  the 
separate  parts,  to  the  right  of  pleading  and 
demurring  to  the  whole  declaration. 

Hay,  in  reply.  It  was  not  in  the  power 
of  the  plaintiff  to  state  the  court  where 
the  condemnation  was  made,  with  more 
precision :    nor   was   it   necessary ;  for,    to 


every  reasonable  purpose,  it  was  certain 
enough  already:  and  the  jurisdiction  is 
fairly  inferrable  from  what  is  said.  The 
plaintiff  was  not  bound  to  sue  for  the  pen- 
alty, but  might  maintain  an  action  of  debt 
for  the  $13,000;  because  it  was  a  specific 
sum,  and  debt  lies  for  any  specific  sum  due 
from  one  man  to  another. 

Cur.  adv.  vult. 

LYONS,  President,  delivered  the  resolu- 
tion of  the  court,  that  the  judgment  was  to 
be  affirmed  for  the  third  reason  mentioned 
in  the  defendant's  demurrer  to  the  declara- 
tion, that  is  to  say.  That  it  did  not  set 
forth  when  or  by  whom  the  ship  was  cap- 
tured; or  when,  or  where,  she  was  con- 
demned. 


77 


*Ellettv.  Vaughan. 

[April,  1806.] 


PlMdioff— Verdict- Effect.*- After    verdict,    a    gen- 
eral replication  to  a  special  plea  is  safflcient 

Vaughan  brought  an  action  of  slander 
against  KHett;  who  demurred  to  the  decla- 
ration :  which  was  afterwards  amended ; 
and  upon  setting  aside  the  office  judgment, 
obtained  upon  the  amended  declaration, 
the  defendant,  having  leave  '*to  plead  in 
addition  to  the  plea  by  him  formerly 
pleaded,"  put  in  a  special  plea:  To  which 
''the  plaintiff  replied  generally."  Verdict 
and  judgment  for  the  plaintiff  in  the  dis- 
trict court;  and  the  defendant  petitioned 
the  court  of  appeals  for  a  writ  of  super- 
sedeas. 

Wickham,  for  the  petitioner.  If  the  is- 
sues are  regularly  made  up,  the  verdict  is 
not  responsive  to  them ;  and  the  memoran- 
dum of  what  is  called  the  real  verdict,  will 
not  help  it,  for  the  reasons  given  the  other 
day  in  the  case  of  Vaughan  v.  Freeland, 
(ante,  12. )  But  the  issues  are  not  regularly 
made  up;  for  there  is  no  replication  to  the 
special  plea.  The  general  replication  is 
not  sufficient ;  for  there  is  a  difference  be- 
tween a  replication  and  a  plea ;  the  act  of 
assembly  allowing  several  matters  to  be 
contained  in  the  latter,  but  not  in  the 
former;  and  a  general  replication  to  a 
special  plea  necessarily  involves  various 
distinct  things.  The  court,  therefore,  can- 
not by  any  intendment  aid  him ;  for  they 
will  not  presume  that  he  meant  to  apply 
his  general  replication  to  any  particular 
fact,  when  he  has  left  the  whole  at  large, 
and  thereby  the  issue  multifarious.  1  Wash. 
155;  2  Call,  379. 

Hay,  contra.  The  replication  denies  all 
the  facts  contained  in  the  plea;  and  that 
puts  the  parties  at  issue.  Co.  I^itt.  126. 
The  most  that  can  be  said  against  it  is,  that 
there  is  some  irregularity  in  joining  the 
issue :  But  that  is  not  material  after  ver- 
dict. 2  Wash.  1,  71,  364 ;  2  Call,  514.  Multi- 
fariousness in  the  issue  is  no  objec- 
78  tion :  for  the  *defendant  chose  to  rely 
on  various  matters  of  defence;  and 
therefore,  the  plaintiff  was  obliged  to  nega- 
tive the  whole,  either  specially  or  generally ; 
otherwise  he  would  not  have  answered  the 
plea;  and  it  could  make  no  difference,  to 
the  defendant,  whether  all  his  facts  were 
denied  together,  or  each  one  separately. 

*The  principal  case  is  cited  in  Sweeney  v.  Baker. 
13  W.  Va.  216. 


1087 


6  CALL 


Virginia  Rbports,  Annotatbd. 


70-61 


Wickham,  in  reply.  The  cases,  cited  by 
the  counsel  on  the  other  side,  do  not  apply ; 
for,  in  them,  the  pleas  had  denied  the  whole 
declaration,  and  the  replication  operated 
merely  as  a  similter  to  maintain  the  decla- 
ration, and  complete  the  issue. 

Cur.  adv.  vult. 

LYONS,  President,  delivered  the  resolu- 
tion of  the  court,  that  the  supersedeas 
should  be  denied. 


Mandevilte  v.  Perry. 

[May,  1800.] 

Record.*— Wb at  in  part  of  the  record. 

DeposltioD-ObJection— Waiver.— Ud less  the  bill  of 
exceptions  states  that  the  deposition  was  objected 
to  for  want  of  notice  of  the  time  of  takinsr  it,  that 
objection  will  not  be  regarded  on  the  appeal. 

Seme— Papers  Referred  to— Recohl.-And,  in  snch  a 
case,  all  papers,  referred  to  by  the  deposition,  will 
be  considered  as  part  of  the  record. 

WltnoMee-lntercst— Releoae— Eflect.t— A  release  re- 
moves the  incompetency  of  a  witness  on  the  score 
of  interest 

Perry  brought  indebitatus  assumpsit 
against  the  defendants  in  the  district  court, 
and  declared  for  money  had  and  received. 
Plea  non  assumpsit ;  and  issue.  Commis- 
sions were  awarded  by  consent  to  take  the 
depositions  of  Blake,  Yard,  Walsh,  Turner, 
White  and  others.  Upon  the  trial  of  the 
cause,  the  defendants  filed  a  bill  of  excep- 
tions, stating,  that  the  plaintiff  offered  in 
evidence  the  deposition  of  Thomas  Peter- 
kin,  then  a  resident  of  the  district  of 
79  Columbia,  »stating,  **That  the  plain- 
tiff endorsed  two  bills  of  exchange  to 
the  deponent  to  collect;  the  one  drawn  by 
Marsolier  on  James  Yard  for  S2000 ;  the 
other  by  Valentine  Blake  on  Pepper  &  Sat- 
terthwait  for  £^9. 10.  That  the  deponent 
endorsed  those  bills  to  Mandeville  &  Jame- 
son, to  collect  for  the  benefit  of  the  plain- 
tiff. That  the  deponent  hath  never  received 
the  amount,  or  any  part  thereof,  from 
Mandeville  &  Jameson.  That  the  deponent 
is  not  interested  in  the  event  of  the  suit. 
That  the  defendants  objected  to  the  admis- 
sion of  the  deposition,  but  was  overruled 
by  the  court;  who  allowed  it  to  go  in  evir 
dence  to  the  jury." 

The  following  papers  are  copied  into  the 
record  as  ** papers  filed,"  but  not  made 
part  thereof  by  the  bill  of  exceptions,   viz : 

1.  A  receipt  in  these  words:  **Received 
of  John  Perry  a  draft  on  Pepper  &  Satterth- 
wait,  drawn  by  Valentine  Blake  for  j^49.  10. 
New  York  currency,  and  Marsolier's  draft 
on  James  Yard  of  Philadelphia,  for  two 
thousand  dollars  for  collection.  Thomas 
Peterkin.  Alexandria,  Sept.  26th,  '97." 
And  endorsed,  ''Alexandria,  22  Jan.  1798. 
Mr.  Peterkin,  pleas  to  pay  the  amount  of 
the  within  mentioned  draughts  to  Woods  A 
Bernis.     John  Perry." 

2.  A  power  of  attorney  from  Perry  to 
Daniel  Woods  to  recover  the  said  bills  of 
exchange. 

3.  A  release  from  the  plaintiff  by   Daniel 

^Record— What  Constitutes. —On  the  question  of 
what  constitutes  the  record,  the  principal  case  is 
cited  in  White  v.  Toncray,  9  Leiffh  351,  amA  foot-note: 
Roanoke  Land  &  Imp.  Co.  v.  Karn.  80  Va.  591. 

t  Witnesses  —  interest  —  Release  —  Effect.— For  the 
proposition  that,  a  release  removes  the  incompe- 
tency of  a  witness  on  the  score  of  interest,  the 
principal  case  is  cited  and  approved  in  Waffpener  v. 
Dyer,  U  Leiffh  390;  foot-note  to  Murray  v.  Garret,  3 
Call  373. 


Woods  to  Peterkin.  To  which  there  is  no 
seal  annexed,  although  it  concludes  with 
saying,  that  he  hath  thereunto  set  his  hand 
and  seal. 

4.  The  deposition  of  Charles  Turner— 
Which  says,  that  when  he  served  the  sub- 
poena on  Peterkin,  he  said  he  would  not  at- 
tend without  his  expenses  were  first  paid. 
That  from  conversation  with  Peterkin,  he 
thought  he  considered  himself  entitled  to 
the  money  for  which  the  suit  was  brought. 

5.  The  deposition  of   B.  White— Relating 
a  conversation    between    himself    and   the 
plaintiff;  who    stated  that  he  had  endorsed 
the  bills  to  Peterkin  as  a  security   for  un- 
dertaking to  be  his  bail ;  but  that   he 

80  had  afterwards   neglected    to   do  *so. 
That  the  plaintiff  afterwards  told  him 

Peterkin  said  he  had  lodged  the  bills  for 
collection  with  the  defendants;  who  would 
give  him  the  amount  as  soon  as  they  knew 
the  bills  were  paid ;  and  that  he  would  then 
settle  and  pay  the  plaintiff.  That  deponent 
and  the  plaintiff  went  to  enquire  of  the 
defendants;  at  which  time  the  defendant 
Jameson  said,  '*That  the  defendants  re- 
ceived the  bills  of  Peterkin,  and  had  placed 
them  to  his  credit ;  that  they  were  ready  to 
settle  accounts  with  him;  and  that  they 
knew  not  the  plaintiff  in  the  business.** 
That  he  never  heard  the  plaintiff  express 
an  idea  that  the  defendants  were  account- 
able to  him;  but  always  that  Peterkin  was. 
That  Woods  &  Bernis  made  many  attempts 
to  settle  with  Peterkin,  but  could  not ;  and 
that  Daniel  Woods  informed  the  deponent, 
that  Peterkin  had  declared  he  could  not  pay, 
and  proposed  a  release  in  order  to  qualify 
him  as  a  witness,  when  he  would  swear  that 
he  gave  the  bills  to  the  defendants  for  ac- 
count of  the  plaintiff.  That  he  afterwards 
was  informed  by  Daniel  Woods  that  the 
release  was  given. 

6.  A  copy  of  the  bill  for  S2000;  endorsed 
to  Peterkin  by  the  plaintiff;  and  by  Peter- 
kin to  the  defendants. 

Verdict  and  judgment  for  the  plaintiff; 
and  the  defendants  appealed  to  the  court 
of  appeals. 

Botts,  for  the  appellants.  The  notice 
for  taking  the  deposition  of  Peterkin,  is 
no  part  of  the  record;  for  it  is  not  made  so 
by  the  bill  of  exceptions,  but  is  inserted 
by  the  act  of  the  clerk  only.  The  same  ob- 
jection lies  to  the  release  to  Peterkin.  The 
declaration  is  too  general.  Overton  v. 
Hudson,  2  Wash.  179;  M' Williams  v.  Smith, 
I  Call,  123;  Wood  v.  Luttrel,  1  Call,  232. 
The  plaintiff  ought  to  have  shewn,  that  the 
money  was  actually  received  by  the  defend- 
ants; but  the  evidence  offered  for  that  pur- 
pose was  immaterial,  and  should  not  have 
been  received. 

Wickham,  on  the  same  side.     Nothing  is 

part    of  the  record,  which    is  not  made  so, 

either  by  pleading,  bill  of  exceptions, 

81  *or  demurrer  to  evidence :  and  there- 
fore the  notice  of  the  taking  of  Peter- 
kin's  deposition,  not  having  been  made 
part  of  the  record  by  one  of  those  modes, 
cannot  be  regarded.  2  Wash.  146.  But,  if 
the  deposition  had  been  duly  taken,  it  ought 
not  to  have  been  read,  because  he  was  in- 
terested: for,  by  receiving  the  assignment, 
he  became  agent  for  the  plaintiff,  and  was 
bound  to  use  due  diligence.     If  it   be   said 
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that  he  was  liable  both  to  the  plaintiff  and 
defendant,  the  answer  is,  that,  if  he  was 
liable  to  the  defendant  at  all,  it  was  as  en- 
dorser only;  and,  as  due  diligence  is  not 
shewn,  they  would  not  be  able  to  charge 
him.  Besides,  if  the  bills  were  paid,  it  was 
impossible  to  charge  the  endorser  after- 
wards; and  therefore,  quacunque  via  data, 
he  is  not  liable  to  the  defendants.  The  pre- 
tended release  did  not  render  him  competent ; 
for  he  is  the  witness  that  proves  it.  His 
voir  dire  is  unimportant ;  because  his  inter- 
est is  proved  aliunde.  The  defendants  were 
liable  to  Peterkin  only,  and  not  to  the 
plaintiff;  for  as  Peterkin  was  endorsee  of 
the  bill,  he  might  have  done  what  he 
pleased  with  it;  and  all  the  plaintiff's 
remedy  against  him  was  an  action  for  the 
fraud.  Payment  to  Perry  would  not  have 
exonerated  the  defendants  from  Peterkin; 
for  there  was  no  privity  between  the  plain- 
tiff and  the  defendants ;  which  proves  that 
the  declaration  is  not  special  enough. 

L/ee,  contra.  The  record  contains  the 
notice  of  the  taking  of  Peterkin 's  deposi- 
tion ;  and  the  court  may  inspect  it,  although 
not  formally  made  part  of  the  record, 
Symc  V,  Butler,  1  Call,  105:  for,  in  that 
case,  the  court  did  refer  to  the  papers  filed, 
notwithstanding  they  were  not  declared  by 
the  district  court  to  be  part  of  the  record : 
Besides,  the  bill  of  exceptions  does  not 
state  that  notice  was  not  proved.  Peter- 
kin's  deposition  was  admissible;  for,  as 
he  was  liable  both  to  the  plaintiff  and  the 
defendants,  he  stood  indifferent  in  the 
cause,  2  East.  458 ;  2  Ld.  Raym.  1008 :  And 
he  might  prove  his  own  agency.     7  T.  Rep. 

480. 
82  *Call,  on  the  same  side.     The  court 

has  been  in  the  habit  of  referring  to 
all  the  papers  contained  in  the  record, 
Syme  v.  Butler,  1  Call,  105;  Mennis  v. 
Pollard,  1  Call,  227 ;  Ozwald  &  Co.  v.  Dick- 
inson's ex'ors,  2  Call,  16;  Preston  v.  The 
Auditor,  1  Call,  471 :  And  the  act  of  as- 
sembly requires  them  to  be  kept,  and 
recorded  as  part  of  the  proceedings.  PI. 
Kdi.  of  the  Laws,  81.  Besides,  they  came 
up  by  writ  of  certiorari ;  and  therefore 
must  be  considered  as  part  of  the  record. 
Peterkin  was  a  competent  witness,  for  the 
reasons  mentioned  by  Mr.  Lee;  because 
White  proves  he  was  debtor  to  the  defend- 
ants ;  to  whom  he  will  be  necessarily  liable, 
if  the  plaintiff  recovers.  The  objection  to 
the  release  is  immaterial ;  for  the  plaintiff 
produces  the  deposition  which  refers  to  it. 
If  Peterkin 's  deposition  be  admitted,  the 
privity,  between  the  plaintiff  and  defend- 
ants, is  clearly  established.  The  declara- 
tion is  special  enough ;  for  the  subagenc)' 
of  the  defendants  makes  it  the  common 
case  of  an  action  for  money  had  and  re- 
ceived. 

Randolph,  in  reply.  The  endorsement 
made  the  defendants  the  owners  of  the  bill ; 
and  Peterkin,  being  endorser,  could  not  be 
received  to  prove  any  thing  against  it. 
White's  deposition  is  not  part  of  the 
record ;  and  the  release  is  not  properly  au- 
thenticated. 

Cur.  adv.  vult. 

TUCKER,  Judge.  The  objections  offered 
by  the  counsel  for  the  appellants  to  the 
testimony  of  Thomas  Peterkin,  the  witness 


in  this  cause,  to  which  an  objection  was 
offered  at  the  trial  as  not  being  legal  evi- 
dence,  were  three. 

1.  That  no  notice  appears  to  have  been 
given  to  the  appellants  of  the  time  and 
place  of  taking  the  deposition. 

It  was  matter  of  astonishment  to  me  to 
hear  the  same  gentleman,  who  made  this 
objection  upon  the  subtle  distinction  of  the 
import  of  the  words  legal  evidence,  acknowl- 
edge that,  in  point  of  fact,  there  was  due 
notice,  and  that  it  was  now  apparent  by 
the   record,    as   brought   up  by   writ 

83  *of  certiorari.     Had  the  objection  for 
this  cause  been  intended,  it  ought  to 

have  been  so  stated  in  the  bill  of  excep- 
tions. It  was  not  so  stated,  because  not 
true.  Consequently,  the  judges  who  signed 
the  bill  of  exceptions  would  have  rejected 
it,  had  it  contained  such  an  untruth.  Not 
being  stated,  I  will  not  regard  the  excep- 
tion as  going  to  the  manner  of  taking  the 
deposition,  but  to  the  substance  of  it;  of 
which  I  shall  speak  hereafter. 

This  extraordinary  objection  produced  a 
discussion  to  which  I  think  it  necessary  to 
give  an  answer.  The  question  is.  What 
this  court  will  consider  as  constituting 
the  record  of  which  it  is  to  take  notice  in 
cases  at  common  law? 

I  answer  the  writ,  for  the  purpose  of 
amending  by,  if  necessary.  The  whole 
pleadings  between  the  parties.  Papers  of 
which  a  profert  is  made,  or  oyer  demanded. 
And  such  as  have  been  specially  submitted 
to  the  consideration  of  the  court  by  a  bill 
of  exceptions,  a  demurrer  to  evidence,  or  a 
special  verdict,  or  are  inseparably  connected 
with  some  paper  or  evidence  so  referred  to. 
These,  with  the  several  proceedings  at  the 
rules,  or  in  court,  until  the  rendition  of 
the  judgment,  constitute  the  record  in  com- 
mon law  suits,  and  are  to  be  noticed  by  the 
court,  and  no  others. 

In  this  case,  the  deposition  refers  to  the 
dedimus  thereto  annexed.  This  reference 
I  deem  unnecessary;  because,  if  there  was 
a  commission,  the  deposition  was  insepa- 
rably connected  with  it,  as  was  every  paper 
that  related  to  its  execution.  But  it  re- 
moves all  grounds  of  doubt  or  cavil. 

The  substance  of  the  deposition  thus 
objected  to  as  illegal  evidence,  is,  that 
Peterkin  received  from  the  plaintiff  two 
bills  of  exchange  to  collect,  and  endorsed  to 
him  for  that  purpose;  and  that  he  after- 
wards endorsed  them  to  the  defendants  for 
the  express  and  sole  purpose  of  collection 
for  the  benefit  of  the  plaintiff,  and  that  he 
hath  never  received  the  amount  of  the 
bills.  He  further  swears  that  he  is  not  in- 
terested in  the  event  of  the  suit,  having 
been  exonerated  from  all  claims  by  Daniel 
Woods  on  behalf  of  the  plaintiff,  which  ex- 
oneration is  annexed  to  his  deposition. 

84  '^On  this  the  defendants  found  their 
second  objection,  viz: 

2.  That  Peterkin  was  an  incompetent 
witness,  having  been  once  answerable  for 
the  bills,  and  not  exonerated  in  law. 

It  was  urged  that  a  witness,  to  be  compe- 
tent, must  be  wholly  disinterested  at  the 
time  of  giving  his  testimony.  If  Peterkin 
was  ever  exonerated,  it  must  have  been 
before  he  gave  his  testimony ;  for  he  refers 
to    the  instrument  of  exoneration  annexed 
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to  his  deposition.  He  must,  therefore,  have 
known  of  it  at  the  time;  and  his  evidence 
shews  he  believed  it  sufficient  to  exonerate 
him  from  any  demand  by  the  plaintiff. 
But  it  is  said  that  Woods's  authority  was 
posterior  to  the  instrument  of  exoneration. 
How  this  appears,  by  the  record,  I  do  not 
see:  And  the  plaintiff,  by  bringing  in  the 
deposition,  with  the  exoneration  annexed 
to  it,  confirms  the  release,  and  acknowl- 
edges the  authority  of  Woods.  The  probate 
of  Woods's  authority  (if  regularly  a  part  of 
the  record)  substantiates  his  power  from  the 
date  of  the  power,  and  not  from  the  date  of 
the  probate  only.  As  to  the  objection  that 
the  probate  was  before  a  notary  public,  the 
act  of  assembly  expressly  authorizes  it. 
Virg.  Laws  1794,  ch.  91. 

3.  It  is  objected,  that  the  commission  was 
de  bene  esse,  and  that  the  proper  proof 
was  not  produced.  This,  if  true,  ought  to 
have  been  stated  in  the  bill  of  exceptions; 
but,  on  the  contrary,  that  states,  that  he 
was  then  a  resident  in  the  district  of  Co- 
lumbia; and  consequently,  not  within  the 
jurisdiction  of  the  court. 

4.  It  is  objected,  that  the  deposition  does 
not  support  the  count.  The  question,  how- 
ever, is  not  as  to  the  sufficiency  of  the  evi- 
dence, but  as  to  its  legality. 

I  am  therefore  of  opinion,  that  the  judg- 
ment ought  to  be  affirmed. 

CARRINGTON,  Judge,  and  LYONS, 
President,  concurred,  saying  that  the  point 
of  competency  was  no  longer  a  question, 
as  the  release  had  removed  the  objection, 
according  to  the  case  of  Murray  &  Co.  v. 
Carret  A  Co.,  3  Call,  373. 


85  *Hook  V.  Turnbull. 

[April,  1806.] 
Dana^ii— Verdict  In  BxceM  of  Ad  Damnam— Release.* 

—If  the  damafires  found  by  the  jury  are  more  than 
those  laid  in  the  writ,  the  court  ouarhtto  award  a 
new  trial,unless  the  plaintiff  will  release  the  excess. 
Same  -OmlsBlon  to  Lay  Damaflfes— Reference  to  Writ.— 
If  the  damacres  are  left  out  of  the  declaration,  as 
the  omission  might  be  amended  by  the  writ,  the 
court  of  appeals  will  consider  the  declaration  as, 
in  fact,  filled  up  with  the  damaares  laid  in  the  writ. 

Turnbull  brought  an  action  for  slander 
against  Hook;  and  the  damages  laid  in  the 
writ  were  $500,  but  no  damages  were  laid 
in  the  declaration.  The  jury  found  $1000 
damages;  and  Turnbull  had  judgment  for 
that  sum  in  the  district  court.  Hook  ap- 
pealed to  the  court  of  appeals. 

^Damajres— Verdict  In  Excess  of  Ad  Damnum— Refer- 
ence to  writ.— If  the  dan^agres  be  laid  high  enouarh 
in  the  writ,  thoasrh  the  jury  find  more  than  are  laid 
in  the  declaration,  the  writ  may  be  referred  to  for 
the  purpose  of  amendment,  and  the  judirment  will 
be  sustained.  Palmer  v.  Mill,  8  Hen.  &  M.  502,  citinsr 
the  principal  case. 

See  the  principal  case  cited  in  Crasrhlll  v.  Pasre.  2 
Hen.  &  M.  457.  to  the  point  that,  the  writ  is  to  be 
considered  as  a  part  of  the  record,  for  the  purposes 
of  amendment 

The  principal  case  is  cited  in  4  Min.  Inst.  (4th  Ed.) 
p.  1179. 

Same— Same— Action  of  Covenant.— But  a  verdict,  in 
an  action  of  covenant,  for  a  larger  sum  than  the 
damagres  laid  in  the  declaration,  or  stated  in  the 
writ,  must  be  set  aside,  and  a  new  trial  awarded. 
Cloud  V.  Campbell.  4  Munf.  214.  See  Tennant  v.  Gray. 
5Munf.  404. 

Same— Same— Bond  with  Collateral  Condition.— In 
debt  on  bond  with  a  collateral  condition,  the  jury 
may  find  more  damaares  than  are  laid  in  the  declara- 
tion, if  the  penalty  is  sufficient  to  cover  them. 
Johnston  v.  Meriwether.  8  Call  528  :  Winslow  v.  Com., 
2  Hen.  &  M.  460 :  Payne  v.  Ellzey,  8  Wash.  148  : 
Peerce  v.  Athey,  4  W.  Va.  22. 


Randolph,  for  the  appellant.  As  no  dam- 
ages were  laid  in  the  declaration  none  can 
be  recovered,  1  Esp.  Nis.  Pri.  513;  for  there 
is  nothing  to  amend  by,  as  the  writ  is  no 
part  of  the  record.  But,  if  the  declaration 
could  be  amended  by  the  writ,  the  plaintiff 
would  still  not  be  entitled  to  judgment;  for 
the  damages  found  by  the  verdict  exceed 
those  laid  in  the  writ,  and  the  plaintiff 
cannot  release  any  part  of  them  in  a  court 
of  error. 

Hay,  contra.  In  Rushton  v.  Aspinal, 
Dougl.  654,  a  distinction  was  taken  between 
the  defective  statement  of  a  good  title,  and 
the  statement  of  no  title  at  all ;  for,  in  the 
first,  the  defect  will  be  supplied,  but,  in 
the  latter,  judgment  will  be  refused.  That, 
however,  is  a  rule  established  by  the  court 
of  its  own. authority,  without  the  direction 
of  the  statute ;  and  it  goes  a  long  way  to 
cure  the  omission  of  damages  in  the  present 
case;  which  are  matter  of  form  only,  and 
cannot  be  traversed.  2  Wash.  210.  By  the 
statute  of  jeofails,  the  want  of  form  is  not 
material :  and  the  insertion  of  damages  in 
the  declaration  is  not  so  essential,  that, 
without  them,  judgment  cannot  be  given 
according  to  the  very  right  of  the  case ;  for, 
the  statute  ought  to  have  a  liberal  construc- 
tion in  order   to   promote   justice.     2  Vin. 

406. 
86  ^Randolph,  in  reply.     The  court  has 

no  authority  to  reverse  the  principles 
of  law ;  and,  therefore,  what  is  once  under- 
stood to  be  the  settled  rule,  should  be  ob- 
served, until  the  legislature  think  proper 
to  alter  it.  Damages  are  not  form  only; 
for  they  are  essential;  and,  therefore,  if 
the  verdict  find  more  than  are  laid  in  the 
declaration,  the  excess  mus  beT  released  be- 
fore judgment,  or  it  is  error,  H.  Black.  642; 
because  the  plaintiff  is  the  judge  of  his 
own  injury,  and  the  jury  cannot  exceed  his 
estimate.     2  Wash.  209. 

Cur.  adv.  vult. 

TUCKER,  Judge.  In  a  late  case,  I  had 
occasion  to  say,  that  .the  writ  was  part  of 
the  record  for  the  purpose  of  amending  by, 
if  necessary:  and  I  think  that  this  is  one 
of  the  cases  where  the  declaration  may  be 
amended  by  the  writ;  and,  consequently, 
that  $500  dollars  are  to  be  considered  as 
the  damages  demanded  by  the  plaintiff. 

But  the  jury  have  gone  beyond  that  sum, 
and  the  plaintiff,  instead  of  releasing  the 
excess,  as  he  might  have  done  at  any  time 
during  the  term,  has  obtained  judgment 
for  the  whole.  This,  I  conceive  to  be  an 
incurable  error;  for  it  is  a  known  rule  of 
law,  that,  in  an  action  sounding  merely  in 
damages,  a  plaintiff  cannot  recover  more 
damages  than  he  demands,  although  he 
may  less,  2  Burr.  906;  2  Wash.  212:  and, 
according  to  the  judgment  of  this  court,  a 
few  days  past,  in  Field's  ex'ors  v.  Freeland 
&  Lenox,  (ante,  12,)  the  verdict  cannot 
now  be  amended,  nor  the  judgment  cor- 
rected in  the  district  court,  the  term  being 
past. 

The  question  seems  to  be.  What  course 
ought  the  district  court  to  have  pursued  if 
the  excess  had  been  discovered,  and  the 
plaintiff  had  refused  to  release  that  excess. 
In  my  judgment,  they  could  not  have  pared 
down  the  verdict  to  the  measure  of  damages 
in    the  declaration,  without  the  plaintiff's 
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consent:  neither  could  they  have  given 
judgment  for  more  than  the  plaintiff  him- 
self demanded.  For  it  has  been  decided, 
in  this  court,  that  the  district  court  is 
bound  to  look  into  the  whole  record,  before 
they      proceed     to     give    judgment: 

87  *and  if  there  be   any   effect  or   vari- 
ance in    the   record,    that  they  must, 

ex  officio,  take  notice  of  it,  whether  pointed 
out  to  them  by  the  parties  or  not.  Baird 
V.  Mattox,  1  Call,  269,  270,  273,  275.  Now, 
here  is  a  variance  between  the  damages 
demanded  and  those  in  the  verdict,  the  lat- 
ter being  double  the  former.  Consequently, 
the  court  could  not  render  judgment  ac- 
cording to  the  verdict;  for  that  would  con- 
tradict the  writ  and  declaration.  On  the 
other  hand,  if  judgment  were  rendered  ac- 
cording to  the  writ,  and  not  according  to 
the  verdict,  here  would  be  a  fatal  variance 
between  the  verdict  and. judgment.  For  the 
judgment  must  pursue  the  verdict,  unless 
the  plaintiff  voluntarily  release  the  excess; 
and  then,  the  variance  being  in  the  defend- 
ant's favour,  he  cannot  take  advantage  of 
it. 

But,  whatever  difficulty  I  might  feel  in 
the  case  as  a  judge  of  the  district  court,  for 
the  reasons  I  have  stated,  I  have  no  hesita- 
tion in  saying  that  the  court  erred  in  ren- 
dering judgment  for  damages  beyond  those 
claimed  by  the  plaintiff.  And  since  this 
court  must  now  pronounce  some  judgment 
as  a  future  direction  to  the  district  court, 
and  it  being  now  too  late,  I  apprehend,  for 
the  plaintiff  to  release  the  surplus,  either 
in  this  court,  or  in  the  district  court,  we 
must,  of  necessity,  award  a  new  trial. 
Whatever  may  be  the  event,  the  plaintiff 
can  have  no  ground  of  complaint,  since  he 
might  have  laid  his  damages  to  the  full 
amount  of  his  own  estimate,  if  he  had  re- 
leased the  surplus  before  the  judgment  was 
rendered  upon  the  verdict,  as  he  might  have 
done  at  any  time  during  the  term. 

ROANK*  Judge.  I  cannot,  for  a  mo- 
ment, doubt  that  the  district  court  would, 
on  motion,  have  been  authorized  to  permit 
the  plaintiff  to  amend  his  declaration  at  the 
trial,  by  inserting  the  damages  contained 
in  the  writ:  nor  that,  not »vithstanding such 
amendment  was  not  actually  made,  the 
effect  of  the  statute  of  jeofails  is,  to  con- 
sider it  as  made,  by  overlooking  the  defect. 
This  point,  I  understand  to  have  been  en- 
tirely decided  in  the  case  of  Stephens 

88  V.  White,  2  Wash.  *203,   although  the 
junior  judge    said,    that   he   doubted 

whether  a  particular  member  of  the  clause 
of  the  statute  in  question  extended  to  this 
case,  be  explicitly  gave  his  opinion  that 
other  members  of  the  same  clause  did ;  and 
the  other  judges  concurred  in  opinion  with 
him.  This  I  infer,  not  only  from  what  is 
said  by  them  in  the  printed  report  of  the 
case ;  but  also  because  otherwise  it  would 
have  been  impossible  for  them  to  have  con- 
demned the  judgment  of  the  district  court 
given  for  the  defendant,  so  far  as  it  related 
to  the  motion  in  arrest  of  judgment. 

I  consider  the  effect  of  the  statute,  after 
a  verdict,  to  be  to  incorporate  into  the  dec- 
laration all  dates,  sums,  &c.  contained  in 
the  writ,  and  mistaken,  or  omitted  in  the 
declaration.  If  it  be  said,  that  a  construc- 
tion, curing  this   omission   of  damages    in 


the  declaration,  goes  further  than  the  Eng- 
lish decisions  on  this  subject,  I  answer, 
(without  stopping  to  enquire  whether  this 
be  the  case  or  not,)  1.  That  the  general 
scope  of  our  act  seems  entirely  to  justify  it. 
2.  That  our  act  is  much  stronger,  upon  the 
subject  in  question,  than  the  English  stat- 
ute of  the  21st  of  James  I  ch.  13,  (from 
which  it  seems  to  have  been  taken,)  in  the 
point  stated  by  me  in  the  case  of  Stephens 
V.  White. 

There  is  no  doubt,  that  a  judgment  given 
for  more  damages  than  are  stated  in  the 
declaration,  (or  in  the  writ  when  there  is 
a  verdict,)  is  erroneous:  and  we  are  now 
called  on,  after  reversing  the  judgment  in 
question,  to  say  what  judgment  the  district 
court  ought  to  have  given,  instead  of  the  one 
they  did  give?  Some  strong  passages  in 
Bacon's  Abridgment,  induced  me  to  enquire, 
whether  the  court  could  not,  (without  any 
act  of  the  plaintiff  in  moving  to  enter  a 
remittitur,)  give  judgment  to  the  amount 
stated  in  the  declaration,  having  no  respect 
for  the  residue.  But  the  cases  referred  to 
in  support  of  this  position,  do  not  seem  to 
warrant  it. 

If  then,  the  court  had  not  this  power, 
what  judgment  ought  it  to  have  rendered? 

This  verdict  for  double  the  sum  stated  in 
the  proceedings  which  were  before  the 
89  jury,  and  double  the  measure  of  *that 
injury  which  the  plaintiff  (the  best 
judge  in  this  case)  has  himself  alleged 
to  have  been  sustained,  could  only  have 
been  rendered  on  the  ground  of  a  mistake 
of  the  law,  in  this  point,  by  the  jury  at  the 
trial :  or  of  partiality  towards  the  plaintiff ; 
of  which  this  enormous  verdict  is  an  evi- 
dence. For  any  of  those  causes,  a  new  trial 
is  the  proper  remedy.  Although  new  trials 
are  generally  granted  on  the  motion  of  the 
party  isjured,  yet  where,  (as  in  this  case,) 
it  is  evident,  that  no  such  motion  would  be 
made,  yet  an  improper  verdict  has  been 
rendered,  the  court  ought  not  to  have  re- 
ceived and  entered  judgment  on  such  ver- 
dict. No  such  motion  would  have  been 
made  by  the  defendant  in  this  instance ; 
because  a  better  course  was  open  to  him  in 
the  certain  prospect  of  reversing  the  judg- 
ment; which,  at  most,  would  only,  in  the 
end,  after  putting  the  plaintiff  to  costs, 
give  rise  to  a  new  trial.  The  right  of  the 
court  to  grant  new  trials,  even  in  actions 
of  tort,  on  account  of  excessive  damages, 
has  latterly  been  conceded,  notwithstand- 
ing some  old  cases  to  the  contrary:  But  it 
is  presumed,  that  at  no  period  would  this 
power  have  been  denied,  where  the  damages 
assessed  and  complained  of,  exceeded  the 
sum  laid  in  the  declaration.  I  am  of  opin- 
ion, that  the  judgment  should  be  reversed; 
and  a  new  trial  awarded. 

FLEMING,  Judge.  The  plaintiff  cannot 
recover  more  damages  than  he  lays  in  his 
declaration ;  but,  as  that  may  be  amended 
by  the  writ,  it  ought  to  be  considered  as 
done:  and  then  the  case  falls  within  the 
general  rule.  I  concur,  therefore,  that  the 
judgment  should  be  reversed,  and  a  new 
trial  awarded. 

LYONS,  President.  As  the  jury  found 
more  damages  than  were  laid  in  the  writ, 
which  should  be  considered  as  part  of  the 
declaration,  a  new  trial  ought  to  have  been 
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awarded.     The  judgment   is,    therefore,   to 
be  reversed ;  and  the  following   entered  in- 
stead of  it: 
90  ***The  court  is  of  opinion   that   the 

said  judgment  is  erroneous  in  this, 
That  the  jury  having,  by  their  verdict 
given  in  this  cause,  found  for  the  said 
William  one  thousand  dollars  damages, 
and  the  damages  laid  in  the  writ  being 
only  live  hundred  dollars,  with  which  sum 
the  blank  left  for  damages  in  the  declara- 
tion, is  considered  as  filled  up  and  amended, 
the  verdict  ought  to  have  been  set  aside, 
and  a  new  trial  awarded,  as  the  said  Wil- 
liam did  not  release  the  excess  during  the 
term  of  that  court.  Therefore  it  is  consid- 
ered, that  the  said  judgment  be  reversed  and 
annulled,  and  that  the  appellant  recover 
against  the  appellee  his  costs  by  him  ex- 
pended in  the  prosecution  of  his  writ  afore- 
said here :  and  it  is  ordered  that  the  jurors' 
verdict  be  set  aside,  and  that  a  new  trial  be 
had  in  the  cause." 


Tucker  V.   Calvert. 

[April,  1800.] 

WiU— Probst  and  Contest— Pniad  In  Obtslnlnff  Sl^na- 

ture.*— In  a  question  concerninsr  the  validity  of  a 
codicil  to  a  will,  tbe  party  objectinsr  to  the  probat 
is  not  confined  to  an  enquiry  into  the  testator's 
sanity  and  sicrnatare  ;  but  may  go  into  evidence 
as  to  fraud  in  obtaininsr  the  slfirnature. 
Same— Same— 5«me.— If  the  testator  make  his  will ; 
and  a  codicil  be  afterwards  prepared  by  another 
person,  who  presents  it  to  him  for  sifiruature.  it 
shoald  be  proved,  that  the  testator  read  it  him- 
self, or  that  the  whole  of  it  was  read  to  him,  be- 
fore he  slgrned  it 

This  was  a  controversy  respecting  a  cod- 
icil to  Neil  Calvert's  will.  The  codicil  was 
opposed  upon  the  ground  of  the  want  of 
assent  in  the  testator;  it  being  alleged, 
that  although  the  testator  signed  the  paper, 
he  did  not  know,  that  some  of  th%  clauses 
were  in  it;  or,  at  least,  that  he  did  not 
know  the  effect  of  them.  The  hustings 
court  rejected  the  codicil ;  but  the  district 
court  having  reversed  the  judgment,  and 
established  the  codicil,  Tucker  appealed  to 

the  court  of  appeals. 
91  ^he    iirst     question     made     was. 

Whether  the  appellants  were  to  be 
allowed  to  go  into  the  enquiry ;  or  whether 
they  were  not  confined  to  a  discussion  of 
the  testator's  sanity  and  signature? 

The  court  held,  that  the  appellants  might 
go  into  the  whole  evidence,  and  were  not 
coniined  to  the  enquiry  into  the  testator's 
sanity  and  signature. 

The  appellee  then  proceeded  to  prove  the 
sanity  and  signature : 

Moore  stated,  That  the  codicil  was  read 
to  the  testator ;  who  made  some  objections 
to  certain  parts,  which  were  corrected ;  and 
then  it  was  partially,  or  wholly  (he  believes 
wholly)  read  to  him:  after  which  he  signed 
it;  and  the  deponent,  and  the  other  wit- 
nesses subscribed  it. 

Wood  says,  That  the  testator  signed  the 
codicil,  and  the  deponent  witnessed  it. 
That  when  the  codicil  was  first  read  to  the 
testator,  he  made  objections  to  certain 
parts,  which  were  corrected ;  and  then  he 
executed  it.  That  he  does  not  know  that 
the    whole   was   read ;  but    it    appeared    to 

*The  principal  case  is  cited  in  Brown  v.  Hall,  85  Va. 
150,  7  S.  £.  Rep.  189. 


him,  at  the  time,  that  John  Calvert  was 
reading  the  whole.  That  the  witness  was 
requested  by  John  Calvert  to  go  with  him 
to  attest  the  instrument;  but  does  not  recol- 
lect that  any  thing  was  said  about  the  will. 
That  the  testator,  although  weak  and  low, 
was  in  his  senses. 

Ingram  states,  That  the  testator  told  John 
Calvert  on  the  Saturday  before  he  died 
(which  happened  on  the  following  Mon- 
day), that  he  would  alter  his  will,  and 
charge  his  lands  with  the  payment  of  his 
debts ;  and  that,  if  he  would  come  up  the 
next  day.  Tucker  would  be  there,  and  it 
should  be  done.  That  John  read  a  paper 
which  he  said  was  right,  and  repeated,  that 
if  he  would  come  next  morning.  Tucker 
would  be  there,  and  it  should  be  done.  That 
she  believes  the  paper  was  written  upon  one 
side  only.  That  there  was  a  revoking  clause 
in  the  paper,  as  read.  That  the  testator, 
after  John  went  away,  said  it  was  perfectly 
reasonable ;  and  that  Tucker  was  a  man  of 
too  much  honor  to  refuse  it.  That  when 
her  sister  returned  from  the  testator's 
92  house,  she  said,  *that  she  expected 
the  will  would  be  good  for  nothing, 
as  the  instrument  had  the  word  revoking 
in  it,  which  she  thought  would  destroy  tb<^ 
will. 

Madden  or  Martin,  says.  That  after  the 
testator's  death,  John  Calvert  told  Tucker, 
that,  in  getting  the  codicil,  he  did  not  in- 
tend to  injure  him ;  that  it  was  a  point  of 
law;  and  that  both  papers  would  be  handed 
into  the  court,  who  would  decide.  That 
he  refused  to  shew  the  paper;  but  said, 
that  Tucker  would  see  it  was  not  intended 
to  injure  him. 

Wickham  for  the   appellant.     The  testa- 
tor's  only    object    was    to    indemnify    his 
brother   John   against  his  suretyship;  and 
yet  it  appears,  by  the  administration  bond, 
that    he    was    not   security.     The   testator 
neither  wrote,  nor   read,    the   codicil;   and 
there  is  no  proof  that  the  amendments  were 
read  to  him ;  but    that   ought   to  have  been 
shewn    by    the    appellees;    who    ought   to 
prove,  that  the  whole  of  it  was  the  testator's 
will.     Richards.     Wills,    50.     The    testator 
referred   his   brother  to  John  Tucker;  who 
he  afterwards  said  was  a  man  of  too  mach 
honour    to  dissent ;  which    proves,  that  he 
never   meant   to  do  more,    than  to  provide 
for  any  debt  which  John  might  have  to  pay 
as   his   security.     None    of    the    witnesses 
recollect  any  direction  to  add  the    clause  of 
revocation:   and    Mrs.    Ingram   says,   she 
never   saw  this  paper;  for  that  which  she 
heard  read  was  written  upon  one  side  only. 
The  doctrine  laid  down,  in  7  Bac.  Ab.  303, 
is  that  there  must   be   animus    testandi  at 
the  time  of  making  the  will;  and  therefore 
it    should    be   proved,    that  the  testator,  in 
this  case,  meant  to  revoke  his  former  will. 
Swinb.  525,  I  S;  Ibid.  482,  529;  1  Wash.  141. 
A  part  of  the  codicil  may   be   proved,   and 
the  rest  rejected  for  want  of  proof.     1  Wms. 
388;  1  Vern.  256;  1  Stra.  666.     The  paper  is 
written,  in  different  places,    with  different 
ink :  which    throws    it    on  the    appellee  to 
prove  when,  where,  and  for  what  purposes, 
the   different  parts  were   written.    The  in- 
strument, as   originally    written,   stopt  at 
the  word  security,  as  the  colour  of  the  ink 
proves;    and,    as    the    other     words    rela- 
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tive   to   the   revocation  *^were    added 


afterwards,  they  ought  to  have  been 
read  to  him.     4  Burns's  EccL  Law,  51. 

Hay,  contra.  The  amendments  were 
made  with  the  assent,  and  by  the  direction 
of  the  testator;  and  the  revoking  clause 
was  certainly  intended  by  him,  as  all  the 
testimony  shews.  There  is  no  ground  to 
impeach  any  of  the  appellee's  witnesses; 
and  they  speak  positively,  as  to  the  amend- 
ments and  the  revoking  clause.  The  whole 
of  the  enquiry  ought  to  be  confined  to  the 
signature  and  sanity  of  the  testator:  for 
the  act  of  assembly  directs  that  probat  is  to 
be  made  by  the  witnesses  as  to  the  signing 
a:nd  capacity  of  the  maker  of  the  will ;  and 
if  there  is  any  controversy,  whether  it  was 
fraudulently  obtained,  or  not,  the  question 
is  to  be  decided  by  a  suit  in  chancery. 

Randolph,  in  reply.  The  alterations  were 
all  written  on  the  Sunday;  and  Mrs.  In- 
gram was  probably  mistaken  as  to  the 
clause  relative  to  the  revocation.  The  tes- 
tator labored  under  mistake;  and  that  en- 
quiry is  as  proper  for  the  court  of  probat, 
as  the  court  of  chancery. 

TUCKER,  Judge.  This  is  an  appeal  from 
a  judgment  of  the  district  court  of  Suffolk, 
whereby  it  was  ordered,  that  a  paper  writ- 
ing purporting  to  be  a  codicil  to  the  last 
will  and  testament  of  Cornelius  Calvert, 
deceased,  should  be  sent  back  to  the  court 
of  the  borough  of  Norfolk,  to  be  there 
proved,  and  admitted  to  record. 

The  codicil  was  executed,  in  the  usual 
form,  before  two  witnesses,  in  the  presence 
of  the  decedent,  who  testified  to  his  san- 
ity :  And  the  circumstances  attending,  the 
execution,  were  as  follows: 

John  Calvert,  having  been  security  for 
his  brother  Cornelius  on  an  administration 
bond,  as  he  supposed,  (although  it  proves 
to  be  a  guardian's  bond),  and  hearing  that 
his  brother  had  made  a  will,  and  left  his 
land  and  all  his  estate  to  James  Tucker, 
the  appellant;  on  Saturday  evening 
94  before  *the  death  of  the  brother,  went 
to  see  him,  and  told  him  that  he  had 
been  informed  he  had  altered  his  will,  and 
left  all  his  estate  to  the  appellant ;  and  that 
he  wished  him  to  alter  his  will  and  leave 
his  lands  subject  to  any  claims  of  the 
Walke  estate.  Cornelius  Calvert  replied,  it 
shall  be  so;  and  come  here  to-morrow;  Mr. 
Tucker  will  be  here,  and  I  will  then  alter 
the  will.  After  some  further  conversation, 
John  Calvert  took,  from  his  pocket,  a  writ- 
ten paper,  and  stated  to  his  brother,  that  he 
wi^ed  him  to  execute  that  paper,  as  a  codi- 
cil. Cornelius  desired  him  to  read  it;  which 
he  did ;  and,  when  he  had  done  so,  Cornelius 
said  it  was  very  proper,  and  should  be  exe- 
cuted. The  witness  (Mrs.  Ingram)  recol- 
lects that  the  paper  read  to  Cornelius  Calvert 
provided  that  the  land  should  be  liable  to  pay 
the  debt  due  to  the  Walke  estate ;  and  she  is 
positive  that  the  writing  referred  to  the 
will,  and  spoke  of  a  revocation  thereof,  or 
of  part  thereof.  In  confirmation  of  this 
circumstance,  she  says  that,  when  she  went 
home,  she  mentioned  it  to  her  sister  Mar- 
tin ;  who  confirms  what  she  says.  On  be- 
ing cross  interrogated,  she  says  she  thinks, 
but  is  not  positive,  that  the  paper  produced 
by  John  Calvert  was  written  only  upon  one 
side.     That  Cornelius    Calvert  did  not  read 


the  paper  himself.  That  she  attended  to 
the  substance,  and  not  to  the  manner  in 
which  it  was  written,  and  does  not  recol- 
lect that  it  was  turned  over  in  reading  it. 

David  Moore  deposes,  that,  on  Sunday, 
the  succeeding  day,  he  and  Andrew  Wood 
accompanied  John  Calvert,  at  his  request, 
to  his  brother's  house  to  witness  an  instru- 
ment of  writing.  That  John  Calvert  stated 
to  his  brother,  that  he  had  come  to  have 
the  writing  executed;  that  the  latter  ex- 
pressed his  willingness  to  do  so;  and,  at 
his  request,  John  Calvert  read  the  paper: 
that,  when  he  had  finished,  Cornelius  Cal- 
vert said,  that  he  had  an  objection  to  the 
clause  which  provided  that  all  his  lands 
should  be  subject  to  sale  to  pay  oif  any 
debt  due  the  Walke  estate,  and  wished  it 
to  be  altered  by  inserting  the  words  *'as 
much  of,"  in  order  that  only  such  part  as 
was  necessary  should  be  sold;  that 
95  *an  alteration  was  immediately  made 
by  John  Calvert  by  striking  out  the 
word  '^all,"  and  inserting  *^as  much  of;" 
that  the  instrument  was  then,  either  par- 
tially, or  wholly,  read  a^ain ;  that  Corne- 
lius Calvert  appeared  satisfied  with  it,  and 
signed  it  in  the  presence  of  both  witnesses. 
The  witness  then  asked  him,  if  he  acknowl- 
edged the  writing  for  the  within  purposes: 
He  replied,  certainly;  and  both  witnesses, 
at  his  request,  and  in  his  presence,  signed 
their  names  to  it.  On  being  cross  interro- 
gated, he  says  he  saw  the  paper  when  first 
read  by  John  Calvert;  that  he  thinks  it 
must  have  been  written  on  both  sides,  be- 
cause he  did  not  see  any  other  alteration 
made,  except  the  interlineation  of  the  words 
^'as  much  of:"  that  he  cannot  say  he  kept 
his  eye  upon  the  paper  while  John  Calvert 
was  writing;  that  he  does  not  suppose  he 
took  more  than  a  minute  in  writing,  if 
that ;  that  he  attended  to  the  contents  of 
the  paper  as  John  Calvert  read  it,  but  does 
not  recollect  the  particulars  further,  than 
above  stated ;  that  he  is  not  quite  positive, 
whether  John  Calvert  read  the  whole ;  that 
he  thinks  he  read  part;  but  cannot  swear 
he  read  the  whole ;  that  Cornelius  Calvert 
did  not  read  the  paper  himself;  but  it  was 
read  to  him,  at  his  request,  by  John  Cal- 
vert ;  that  the  witness  did  not  know  that  it 
was  a  codicil  to  a  will,  but  thought  it  was 
only  an  instrument  of  indemnification. 

The  testimony  of  Andrew  Wood  was 
nearly  to  the  same  efi^ect.  He  thought  the 
whole  was  read  over,  but  is  not  positive: 
Remembers  that  John  Calvert  turned  the 
paper  over  when  he  read ;  and  that  he,  the 
witness,  wrote  his  name  on  the  back  part 
of  it. 

The  paper  produced  as  a  codicil,  is  a 
quarter  sheet,  written  wholly  on  one  side, 
and  three  or  four  lines  on  the  back.  The 
ink,  with  which  the  first  side  is  written,  is 
visibly  paler  than  the  words  ''as  much  of," 
afterwards  interlined,  or  than  the  clause 
of  revocation,  attestation  and  signatures. 
The  clause  of  revocation  begins  about  h»lf 
way  in  the  last  line,  as  follows:  ** Revok- 
ing hereby  the  clause  in  my  will,  whereby 
I  have    bequeathed    and    given    away    my 

lands."     In  witness,  &c. 
%  *It  is  objected  to   this   paper   as   a 

codicil,  that  it  was  obtained  by  fraud 
and  imposition  on  the  part  of  John  Calvert ; 
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that  it  was  never  fairly  read  over  to  the 
deceased;  that  the  clause  of  revocation 
was  surreptitiously  added  while  he  was  pre- 
tending^  to  alter  the  word  ^^all,'*  and  insert 
^^as  much  of,"  ag-reeably  to  the  desire  of 
the  deceased ;  that  the  different  colour  of 
the  ink  shews  this ;  and  that  the  whole  was 
a  mere  juggle. 

The  question  to  be  decided  is  merely  a 
question  of  fact,  Whether  the  whole  of 
this  paper  was  fairly  read  over  to  the  de- 
ceased before  he  approved  of,  and  signed 
it?  The  difiFerent  colour  of  the  ink  is  ob- 
vious, and  it  is  a  circumstance  which 
creates  very  great  doubt  in  my  mind.  It  is 
not,  however,  a  conclusive  evidence  of 
fraud,  although  it  certainly  furnishes 
grounds  of  presumption.  It  is  a  circum- 
stance which  may  be  explained  perhaps  in 
a  matter  perfectly  satisfactory,  although 
the  evidence  now  before  the  court  does  not 
explain  it.  But,  notwithstanding,  the  evi- 
dence before  us  does  not  explain  the  man- 
ner in  which  this  happened,  nor  in  any 
manner  account  for  it  to  my  satisfaction,  I 
incline  to  believe  the  presumption  of 
fraud,  arising  out  of  this  circumstance 
alone,  is  not  quite  strong  enough  to  over- 
turn the  paper  as  a  codicil.  Mrs.  Ingram 
is  positive  that  she  heard  John  Calvert  read 
a  paper  the  preceding  evening,  which  con- 
tained a  clause  of  revocation,  and  her 
testimony,  as  to  this  fact,  is  strongly  cor- 
roborated by  that  of  her  sister  Martin. 
The  testator  on  the  next  day,  as  well  as 
the  preceding  evening,  was  in  his  perfect 
senses:  the  acuteness  of  his  intellects  is 
manifested  by  the  alteration  he  directed. 
Probabl3^  both  he  and  John  Calvert  thought 
a  clause  of  revocation  necessary,  neither  of 
them  being  learned  in  the  law.  Moore 
states,  that  the  paper  was  read  at  the  tes- 
tator's request,  and  when  finished,  he  made 
the  objection  to  the  word  '*all,"  and  di- 
rected the  amendment;  that  it  was  either 
wholly  or  partly  read  to  him  after  the  al- 
teration. And  Wood  thought  the  whole  was 
read  over,  and  remembers  that  John 
Calvert  turned  it  over  when  he  did 
97  read  it.  If  it  were  not  for  the  dif- 
ference in  theisolour  of  the  ink,  I  should 
not  have  the  smallest  doubt  in  my  mind. 
For  the  witnesses  are  all  positive  and  par- 
ticular, as  men  of  plain  understandings, 
not  professionally  informed  of  the  minute 
circumstances  to  be  attended  to  on  such 
occasions,  nor  in  the  habit  of  being  often 
present  at  them,  may  be  expected  to  be. 
Cornelius  Calvert  was,  by  no  means,  in 
such  a  state  of  mind,  I  conceive,  as  to  sug- 
gest the  idea  that  a  fraud  of  this  kind  could 
be  successfully  practised  upon  him.  He 
was  naturally  of  a  suspicious  temper;  and, 
although  it  appears  he  did  not  read  the 
paper,  it  is  by  no  means  presumable  that 
he  could  not.  If  the  whole  clause  of  revo- 
cation and  attestation  was  written  in  his 
presence,  it  would  probably  have  taken 
more  time  than  the  witnesses  supposes  was 
employed  by  John  Calvert  in  making  the 
alteration  his  brother  directed.  If  the  fraud 
was  premeditated  by  John  Calvert,  I  can 
see  no  reason  why  he  should  have  delayed 
preparing  the  paper  for  that  purpose  until 
he  got  into  his  brother's  presence.  Nor 
why  he  should  have  ventured  to  have  writ- 


ten in  the  presence  of  the  witnesses,  that 
which,  if  he  did  not  read  to  the  testator, 
must  vitiate  the  paper  he  wished  to  impose 
upon  him  as  a  codicil.  On  these  grounds, 
although  I  cannot  explain  this  suspicious 
circumstance  of  the  difference  in  the  colour 
of  the  ink,  I  think  the  weight  of  testimony 
overbalances  the  presumption  of  fraud  aris- 
ing out  of  that  circumstance  alone.  Cal- 
vert, being  a  party  to  this  contest,  could 
not  be  examined.  It  is  possible  that  if  a 
suit  in  chancery  should  be  instituted,  for 
the  purpose  of  setting  aside  this  paper  as  a 
codicil,  he  might,  by  his  answer,  or  as  a 
witness,  disclose  circumstances  which  could 
not  be  brought  before  the  court  in  this  con- 
test. Had  the  appellants  submitted  to  the 
judgment  of  the  district  court,  and  ]Mro- 
ceeded  in  that  manner  to  set  aside  this 
paper,  there  might  have  been  less  room  for 
doubt  than  there  is  at  present,  either  by 
removing  all  suspicion  of  fraud,  or  by  fix- 
ing it  indelibly  upon  the  appellee.  Bal- 
ancing thus,  I  must  nevertheless  incline, 
as  I  always  in  such  a  case  shall,  to  affirm 
the  judgment  of  the  district  court. 

98  *ROANE,  Judge,  observed,  That 
the  sanity  of  the  testator  was  com- 
pletely established;  and  that,  upon  the 
whole,  he  thought  it  was  proved  that  all 
the  codicil  was  read  to  him.  That  it  was 
as  well  proved  as  usual ;  and,  as  the  forms 
of  the  statute  had  been  complied  with, 
those  who  opposed  the  probat  should  hare 
proved  the  fraud.  That,  not  only  might 
the  testator  have  had  various  motives  for 
altering  his  will,  but  it  was,  at  least,  as 
probable  that  he  directed  the  amendments 
and  clause  of  revocation,  as  that  John  Cal- 
vert committed  a  fraud,  without  any  inter- 
est in  doing  so:  and  therefore  that  he  was 
for  affirming  the  judgment  of  the  district 
court. 

FLEMING,  Judge.  The  whole  object  of 
the  codicil  was  to  indemnify  John  Calvert; 
who  prepared,  and  presented  it  to  the  tes- 
tator, then  upwards  of  eighty  years  old, 
sick  and  weak.  Of  course  it  ought  to  be 
free  from  any  taint  of  suspicion ;  but  the 
circumstances  are  the  other  way.  For  it 
recites  that  John  was  bound  for  him;  and 
it  turns  out  in  fact  that  that  was  not  the 
case :  which  shews  the  great  imbecility  of 
his  mind  at  the  time.  A  will,  solemnly 
made,  ought  not  to  be  lightly  annulled: 
and  the  testimony  here  is  not  satisfactory 
that  the  testator  knew  of  the  general  clause 
of  revocation.  It  is  not  sufficiently  proved 
that  it  was  read  to  him ;  which  certainly 
ought  to  have  been  very  clearly  proved,  as 
it  is  manifest  that  the  most  which  even 
John  Calvert  pretends,  is  that  he  meant  to 
secure  him ;  and  as  the  clause  goes  so  far 
beyond  that,  the  proof  of  the  knowledg^e 
ought  to  be  beyond  all  exception.  Instead 
of  this,  I  think  the  testimony  is  that  he  did 
not  know  the  nature  of  it;  and,  therefore, 
I  am  of  opinion  that  the  codicil  is  void, 
and  ought  not  to  have  been  recorded.  Con- 
sequently, I  think  the  judgment  of  the  dis- 
trict court  ought  to  be  reversed,  and  that 
of  the  hustings  court  affirmed. 

CARRINGTON,  Judge.     Every  testator, 

before   he  executes  his  will,    ought  to   be 

I>erfectly    acquainted     with    its   con- 

99  tents,  *either  by   having   written  it. 
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or  by  reading  it  over  himself,  or  by 
its  being  faithfully  read  to  him  by  another. 
By  which,  I  do  not  mean  to  say,  that,  in 
every  case,  it  is  necessary,  that  the  wit- 
nesses should  prove  one  of  these  three 
things  to  have  been  done ;  for,  in  general, 
it  is  enough  that  the  witnesses  are  able  to 
prove  that  the  testator  was  in  his  senses, 
at  the  time  of  executing  it,  because  it  will 
prima  facie  be  presumed,  that  a  man  in  his 
senses  made  himself  acquainted  with  its 
contents  before  he  published  it  as  his  last 
will.  But,  if  there  be  any  reasonable 
grounds  to  doubt  the  testator's  knowledge 
of  its  contents,  those  who  would  prove  the 
will  should  be  able  to  shew  that  its  provi- 
sions were  known  to  him  at  the  time  of  its 
execution.  In  the  present  case,  the  proof  of 
the  testator's  knowledge,  or  assent,  is  very 
defective,  although  there  are  several 
grounds  to  conclude  that  he  was  not  ac- 
quainted with  the  whole  contents  of  this 
codicil.  The  subscribing  witnesses  prove 
that  John  Calvert  called  on  them  to  attend 
him  to  the  house  of  the  testator  to  attest  a 
paper,  drawn  up  by  himself,  and  to  be  ex- 
ecuted by  the  testator  as  a  codicil  to  his 
will.  That  he  expressed  himself  to  be 
deeply  interested  in  having  it  done.  That 
they  found  the  testator  in  extremis,  and 
so  far  gone,  that,  although  in  his  senses,  he 
was  not  able  to  read,  but  was  supported 
when  he  signed  it,  and  that  he  died  the 
next  day.  These  circumstances  are  sus- 
picious. That  a  paper  should  be  prepared 
by  an  interested  person  in  the  absence  of 
the  testator,  and  brought  to  him  to  be  exe- 
cuted at  a  time  when  he  was  under  cer- 
tainly great  bodily,  if  not  mental  debility, 
is  so  singular  that  it  calls  for  an  explana- 
tion, which  J  think  it  has  not  received. 
It  was  attempted  to  be  shewn  that  the  paper 
was  read  to  him  by  John  Calvert;  but 
whether  all,  or  only  a  part  of  it,  was  read, 
the  witnesses  are  unable  to  say,  having 
never  read  it  themselves.  Mrs.  Ingram,  a 
non-subscribing  witness,  remembers  that 
on  the  day  before,  she  heard  John  Calvert 
read  a  paper  to  the  testator,  which  had  a 
revoking  clause  in  it,  but  the  subscribing 
witnesses  remember  no   such    thing.     The 

proof  of  the  testator's  knowledge, 
100      therefore,   is  very  inadequate;  *and, 

upon  the  whole,  I  am  for  reversing 
the  judgment  of  the  district  court,  and  af- 
firming that  of  the  hustings  court. 

LYONS,  President.  None  of  the  parties 
concerned  were,  perhaps,  guilty  of  fraud; 
but  the  rules  of  law  must  be  observed,  and 
care  taken  not  to  open  a  door  to  surprize 
upon  testators.  The  testator  should  either 
write,  or  read  the  will  himself,  or  it  should 
be  read  to  him  by  some  other  person,  or 
there  can  be  no  assent  of  his  mind  to  the 
contents,  and  the  opportunities  for  decep- 
tion will  be  very  frequent:  Nothing  would 
be  so  easy  as  to  obtrude  a  will  upon  a  man 
worn  down  with  the  weight  of  years,  or 
languishing  upon  his  death  bed.  In  the 
present  case,  it  is  not  proved  either  that 
the  testator  wrote  the  codicil;  that  he  read 
it  himself;  or  that  it  was  read  to  him.  In- 
deed, the  proof  is  the  other  way :  For  John 
Calvert,  the  party  interested,  prepared  it; 
and  although  he  affected  to  read  it,  yet 
there  is  no  proof  that  he  read  the   whole  of 


it,  and  there  was  no  opportunity  afforded 
the  friends  of  the  deceased  of  consulting 
the  testator,  and  knowing  whether  it  fairly 
expressed  his  intentions  or  not;  for  John 
Calvert  carried  it  off  immediately,  and  re- 
fused to  let  any  body  see  it.  Under  these 
circumstances,  it  is  impossible  to  say,  that 
there  was  that  free  and  full  assent  of  the 
mind  to  every  part  of  this  paper  which  the 
law  calls  for;  and  which  the  infirmities  of 
human  nature  and  the  snares  to  which  old 
age,  or  sickness,  may  be  exposed,  render  it 
proper  that  the  court  should  require  to  be 
proved.  The  hustings  court  were  well  ac- 
quainted with  the  parties  and  the  wit- 
nesses, and  the  question  was  examined  by 
them  soon  after  the  transaction.  They  re- 
jected it,  and  I  see  no  reason  to  differ  from 
them  in  opinion.  I  therefore  concur  that 
the  paper  is  not  to  be  proved  as  a  codicil  to 
the  testator's  will,  but  that  it  is  to  be  re- 
jected altogether.  Of  course,  the  judgment 
of  the  district  court  is  to  be  reversed,  and 
that  of  the  hustings  court  affirmed. 


101  ^Bernard  v.  Hipkins. 

[April,  1806.1 
Dower— Slave»—Rennfictattoo  of  Will*— Case  at  Bar.— 

If  the  wife  reDOUDces  the  will  of  her  husband, 
who  has  no  child  alive,  she  is  entitled  to  dower  in 
his  slaves,  and  a  moiety  of  his  other  personal 
estate  in  absolute  property,  althoucrh  he  left  grand 
children. 

Hipkins  died  testate  after  the  year  1792, 
leaving  a  wife  and  grand  children ;  but  no 
child  alive.  The  wife  renounced  his  will ; 
and  the  principal  question  in  the  cause 
was,  What  proportion  of  her  husband's  es- 
tate the  wife  was  entitled  to?  The  chan- 
cellor decreed  dower  in  the  lands  and 
slaves;  and  a  moiety  of  the  goods  and 
chattels  in  absolute  property.  Bernard, 
the  executor,  and  the  grand  children, 
appealed  to  the  court  of  appeals. 

Warden,  for  the  appellant.  The  act  of 
1705,  gave  a  third  of  the  personal  estate  to 
the  wife.  Old  Virg.  Laws,  29;  and  the  fair 
inference  is,  that  no  more  was  intended  by 
the  existing  law;  which,  in  cases  where 
the  wife  renounces  the  will,  gives  a  third 
of  the  slaves  only,  although  in  the  event 
of  a  general  intestacy  without  a  child,  a 
moiety  of  the  slaves,  upon  the  other  con- 
struction, is  allowed;  a  difference  not 
easily  to  be  accounted  for  upon  any  other 
principle,  than  some  omission  in  the  act, 
which  the  court  may  supply. 

Wickham  and  Randolph,  contra.  The 
words  of  the  act,  of  1792,  sect.  27,  are 
express  that,  if  there  be  no  child,  the  wife 
shall  be  entitled  to  a  moiety  of  the  per- 
sonal estate.  Pleas.  Kdi.  Laws,  164;  and 
the  dropping  of  the  word  issue  in  this 
member  of  the  section,  and  inserting  it  in 
the  last  sentence,  is  a  proof  that  the  omis- 
sion of  grand  children  and  other  descend- 
ants, except  children,  was  intended.  The 
word  child  cannot  be  construed  into  grand 
child,  Owen  v.  Morris,  2  Call,  520;  and 
the  court  has  no  inducement  to  violate  the 
text,  as  the  grand  father  is  not  bound  to 
provide  for  the  grand  children. 

•As  to  the  meanlDGT  of  the  word  "children"  see 
principal  case  cited  \ici  foot-noit  to  Morris  v.  Owen, 
2  Call  520. 

See  moDOirraphic  fU)U  on  "Dower"  appended  to 
Davis  y.  Davis.  26  Qratt.  667. 
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102  *Call,  in    reply.     The    construction 
contended  for,  on   the  other  side,    is 

contrary  to  the  general  spirit  of  the  laws 
relative  to  the  distribution  of  intestates' 
property ;  which  give  a  third,  in  all  other 
cases:  and  therefore  the  language  must  be 
very  imperative  to  induce  the  court  to 
depart  from  the  general  system.  The 
word  child  was  intended  to  include  de- 
scendants: So  that,  whenever  there  was 
living  issue,  the  wife  should  be  confined  to 
a  third :  And  therefore  the  last  member  of 
the  27th  clause  speaks  of  the  issue  coming 
into  distribution,  with  the  other  persons 
entitled:  Which  shews,  that  child  was 
considered  as  synonymous  with  issue: 
And,  if  so,  the  case  of  Browne  v.  Turber- 
ville,  2  Call,  390,  proves  that  any  words 
may  be  supplied,  which  are  necessary  to 
effectuate  the  legislative  intention.  The 
25th  section  clearly  manifests  that  a  third 
was  the  general  contemplation :  and  that  it 
was  inadvertently  omitted  in  the  27th. 
For  it  is  difficult  to  conceive  any  reason 
why  the  widow,  in  case  she  renounces  the 
will,  should  have  no  more  than  a  third  of 
the  slaves ;  but  a  moiety  where  the  intes- 
tacy is  complete.  Indeed  a  moiety,  in  the 
jRrst  case,  would  have  been  a  more  obvious 
provision,  than  in  the  latter;  because 
men  are  more  apt  to  make  wills  when  they 
have  no  children,  than  when  they  have,  as 
a  just  parent  will  usually  be  content  with 
the  provision  made  by  the  law :  And,  if 
we  suppose  the  legislature  to  have  had  any 
regard  to  the  feelings  of  mankind,  the 
motives,  for  establishing  the  same  rule 
throughout,  are  apparent;  because  the 
grand  father,  who  has  no  child  living, 
feels  himself  regenerated  in  his  grand 
children,  and  has  the  same  paternal  fond- 
ness for  them,  that  he  had  for  their  par- 
ents. That  the  legislature  did  proceed 
upon  a  notion  of  that  kind,  is  proved  by 
the  circumstance,  that,  if  there  had  been  a 
child  alive,  the  g^rand  children  would  have 
taken  a  share  equal  to  that  of  the  child, 
and  the  wife  would  have  been  confined  to  a 
third :  Which  could  only  be  founded  upon 
the  presumption  of  equal  kindness  in  the 
decedent,  for  children  and  grand  children ; 
or  a  vacillation  of  sentiment  in  the  legis- 
lature not  to  be   accounted    for.     The 

103  appellants'   '^construction    gives   con- 
sistency to   all   the    legislation   upon 

the  subject ;  for  it  establishes  a  fixed  senti- 
ment in  the  law  makers,  that  whenever 
there  are  any  living  descendants,  a  larger 
proportion  of  the  estate  is  intended  for  the 
issue,  who  represent  the  deceased,  than  for 
the  wife,  who  will  carry  her  portion  into 
other  families;  and  therefore  is  preferred 
only  when  she  comes  into  distribution  with 
collaterals,  over  whom  she  may  reasonably 
be  supposed  to  have  some  advantage  in  her 
husband's  affections;  but  not  so,  with  re- 
gard to  the  issue  of  his  blood.  To  effect 
this  great  object  of  the  legislature,  there- 
fore, the  court  should  consider  all  the  laws 
upon  the  subject  together,  and  evolve  a 
construction  suited  to  the  general  bent  of 
the  legislative  mind:  Which  will  be  com- 
pletely attained,  by  regarding  the  act  of 
1705  as  still  in  force,  and  reading  it  in 
conjunction  with  the  27th  section  of  the 
present  law.      Cur.  adv.  vult. 


TUCKER,  Judge.  The  only  question 
discussed  at  the  bar  was,  Whether  the  word 
children  in  the  act  should  be  interpreted  to 
extend  to  grand  children  of  the  decedent, 
living  at  his  death;  since  their  mother,  his 
daughter  and  only  child  were  dead?  If  the 
words  child,  or  children,  meant  issue,  and 
not  merely  children  of  his  body,  the  coun- 
sel for  the  appellants  contended  that  the 
widow  was  only  entitled  to  one  third  in- 
stead of  a  moiety.' 

That  the  word  children,  in  a  will,  has 
been  construed  to  extend  to  grand  chil- 
dren, is  apparent  irom  several  cases,  2 
Vern.  108,  where  it  is  said  to  have  been 
admitted  by  all,  that  if  there  had  been  no 
child  (as  there  was  in  that  case),  the 
grand  children  of  the  testator  might  have 
taken  by  the  devise  to  his  children.  This 
doctrine  is  recognized  in  Wyth  v.  Black- 
burn, 1  Ves.  200,  201,  202;  Ambl.  5S5; 
Boyle  v.  Hamilton,  4  Ves.  439;  Reeves  v. 
Brymon,  4  Ves.  698,  where  the  master  of  the 
rolls  said,  children  may  mean  grand  chil- 
dren where  there  can  be  no  other  construc- 
tion ;  but  not  otherwise.  A  contrary 
construction  has  obtained  in  Alexan- 
104  der  *v.  Alexander,  2  Ves.  640,  and 
Adams  v.  Adams,  Cowp.  651,  as 
also  in  Morris  v.  Owen,  in  this  court,  2 
Call,  520.  Which  shews  that  the  courts 
have  not  proceeded  so  much  upon  the  con- 
struction of  the  word  children,  as  upon 
the  testator's  intention,  to  be  collected 
from  the  general  scope  of  his  will. 

The  act  of  1705,  ch.  7,  for  distribution 
of  intestates'  estates,  declares  that,  in 
case  there  be  no  children,  nor  any  legal 
representatives  of  them,  the  wife  of  a  per- 
son, dying  intestate,  shall  be  entitled  to  a 
moiety.  In  a  subsequent  clause,  sect.  4,  it 
declares  that,  if  a  testator  shall  leave  more 
than  two  children,  he  shall  not  leave  his 
wife  less  than  a  child's  part;  but,  if  he 
leaves  no  child,  then  the  wife  shall  have  a 
moiety.  Had  the  question  arisen  under 
this  act,  I  should  have  been  of  opinion  that 
the  provision  intended  for  the  wife  was  to 
be  the  same,  whether  the  husband  died  in- 
testate, or  made  a  will,  and  the  wife 
renounced  all  benefit  under  it.  Conse- 
quently that  the  word  child  in  the  latter 
clause  might  have  been  construed  grand 
children,  as  the  representatives  of  children 
deceased.  But,  in  the  act  of  1785,  there  is 
no  such  guide.  The  word  children,  wher- 
ever it  occurs  in  the  law  of  descents,  to 
which  this  clause  refers,  is  used  strictly, 
and  not  in  the  same  sense  with  issue. 
Whenever  the  legislature  changes  the 
phraseology  of  the  law,  we  are  bound  to 
consider  it  as  changing  its  policy  also, 
unless  there  be  some  good  reason  to  con- 
trol that  construction.  Here  there  is  no 
such  reason  that  I  perceive.  The  law  of 
distribution  is  very  materially  changed  in 
another,  and  perhaps  in  more  instances. 
The  former  law  declared,  that  no  represen- 
tatives should  be  admitted  among  collat- 
erals, after  brothers'  and  sisters'  children : 
The  latter,  that  the  descendants  of  collat- 
erals shall  be  admitted  into  partition  in 
every  case  where  their  ancestors  would 
have  been.  I  mention  this  only  as  an  in- 
stance to  shew  that  the  law  has  been  ma- 
terially changed.     In  the  present  instance, 
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M'KiM  AND  Others,  &c  v,  Alexander  and  Fui^ton. 
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I  conceive  it  to  have  been  the  intention  of 
the  legislature  to  change  it.  A  man  is 
bound  to  provide  for  his  wife;  who 
105  *very  frequently  brings  her  full 
portion  of  the  personal  estate  of 
which  her  husband  dies  possessed,  into  his 
family:  His  children  he  is  likewise  bound 
to  provide  for.  The  obligation,  either  in 
a  moral  or  legal  light,  is  certainly  less  to- 
wards his  grand  children,  who  may  he  pre- 
sumed to  derive  a  provision  from  their  own 
father.  I  do  not,  therefore,  see  any  reason 
for  extending  the  interpretation  of  the 
words  child,  or  children ;  and  am  for 
afiFirming  the  decree. 

ROANK,  Judge.  I  am  of  the  same  opin- 
ion. For  there  are  no  circumstances  to  in- 
duce us  to  believe  that  the  legislature  did 
not  mean  what  they  have  said. 

FLEMING,  Judge.  It  is  a  very  clear 
case.  The  words  of  the  act  are  express, 
that  if  there  be  no  child,  the  wife  shall 
have  a  moiety ;  and  I  do  not  feel  myself  at 
liberty  to  depart  from  them.  I  therefore 
concur  that  the    decree   should  be  affirmed. 

CARRINGTON,  Judge,  and  LYONS, 
President.     Affirm  the  decree. 


106  *M'Kim  and  Others,  Representatives 
of  Davies  v.  Alexander  and  James 
Fulton. 

[April.  180S.] 

Porellfii  Attachment  In  Chancery— Endorsement  on 
Subpoena.*— The  endorsement,  by  the  clerk  of  the 
court  of  chancery,  that  the  suit  Is  broaarht  to 
attach  the  effects  of  the  absent  defendant,  is  suffi- 
cient to  restrain  the  application  of  them  to  any 
other  use,  until  the  plaintiffs*  demand  is  satisfied. 

^Foreign  Attachment  in  Chancery— Endorsement  on 
Subpoena.— In  foreiern  attachments  in  chancery,  the 
subpoena  endorsed  by  the  clerk,  according  to  the 
practice  of  the  country,  will  be  sufficient  no- 
tice to  the  home  defendants,  not  to  part  with  the 
debts  or  effects  in  their  hands  without  leave  of  the 
court,  and  is  a  substitute  for  the  formal  order 
required  by  the  words  of  the  statute  ;  a  subpoena  so 
endorsed,  operates  from  the  date  of  its  service,  to 
inhibit  any  alienation  by  the  absent  debtor,  and 
the  lien  acquired  by  the  service  of  the  subpoena 
cannot  be  defeated  by  any  act  of  the  debtor,  except 
in  the  manner  prescribed  by  the  statute.  In  sup- 
port of  this  proposition,  see  the  principal  case  cited 
in  Erskine  v.  Staley,  12  Leisrh  421  ;  Smith  v.  Jenny.  4 
Hen.  &  M.  441.    See  Williamson  v.  Bowie.  6  Munf.  176. 

Same— Same— Previous  Affidavit  of  Nonrealdence.— 
It  is  not  necessary  that  the  plaintiff  in  a  foreiern 
attachment  shall  file  with  the  clerk  an  affidavit  of 
the  nonresidence  of  his  debtor  before  the  process  is 
issued,  in  order  to  constitute  it.  with  the  endorse- 
ment in  the  nature  of  an  attachment,  a  lien  when 
served.  Moore  v.  Holt,  10  Gratt.  284,  287.  In  this 
case.  Judge  Lbb.  delivering"  the  opinion  of  the  court 
said  :  "It  has  never  been  the  practice,  so  far  as  I 
have  been  able  to  learn,  to  file  an  affidavit  of  non- 
residence  with  the  clerk,  in  order  to  authorize  him 
to  issue  the  subpcena  and  to  make  such  an  endorse- 
ment in  the  nature  of  an  attachment  thereon  as  the 
plaintiff's  counsel  may  direct.  Accordingr  to  the 
lonfiT  established  usagre  of  the  state,  such  an  endorse- 
ment without  a  previous  affidavit,  serves  as  a  notice 
to  the  home  defendant  not  to  part  with  the  effects 
of  the  debtor  in  his  hands  without  leave  of  the 
court,  and  when  served  upon  the  home  defendant, 
creates  a  lien  in  favor  of  the  creditor,  of  which 
neither  the  absent  debtor  nor  the  srarnishee,  by 
any  act  of  theirs,  nor  any  third  person,  by  any 
attachment  or  other  process  of  law  subsequently 
levied,  could  deprive  him.  This  practice  has  been 
repeatedly  recofirnized  as  regrular,  both  by  the  chan- 
cery courts  and  the  court  of  appeals.  Smith  v. 
Jenny,  4  Hen.  &  Munf.  440  :  Mr  Kim  v.  Fulton.  6  Call 
106  ;  Williamson  v.  Bowie,  6  Munf.  176 ;  Erskine  v. 
Staley,  12  Lel^h  406."  The  principal  case  Is  cited  in 
Chapman  v.  Railroad,  26  W.  Va.  314  ;  Moore  v.  Holt, 
10  Oratt.  293.  See  monosrraphic  note  on  "Attach- 
ments" appended  to  Lancaster  v.  Wilson,  27  Gratt 
604. 


I  This  case  is  an  appeal  from  the  court  of 
J  chancery.  In  the  bill  filed  by  the  appel- 
lants, it  is  stated  that  a  partnership  in 
trade  formerly  subsisted  between  John 
Davies  and  Alexander  Fulton,  which  lasted 
about  three  years.  That  in  1798  a  dissolu- 
tion of  the  partnership  was  agreed  on ;  that 
Alexander  Fulton  in  consideration  that  John 
Davies  would  relinquish  to  him  all  his  in- 
terest in  the  concern,  agreed  to  pay  said 
Davies  $36,150,  and  also  to  pay  all  the  debts 
of  what  kind  soever  due  from  the  firm,  and 
to  indemnify  and  keep  harmless  the  said 
John  Davies  from  said  debts.  That  John 
Davies  died  on  the  4th  of  November,  1798, 
and  bequeathed  his  property  to  his  widow 
and  two  infant  children,  who  are  plaintiffs 
in  the  suit.  That  at  the  time  of  the  disso- 
lution of  the  said  company  of  Davies  & 
Fulton,  they  were  possessed  of  a  capital 
stock,  and  had  debts  owing  to  them  of  very 
great  value.  That  the  said  Alexander  Ful- 
ton entered  into  partnership  with  his 
brother  James,  who  brought  no  capital  into 
the  firm ;  and  that  the  said  Alexander,  in- 
stead of  applying  the  debts  and  effects  of 
Davies  &  Fulton  to  discharge  the  debts  due 
from  that  concern,  applied  them  to  support 
the  trade  and  credit  of  Alexander  and 
James  Fulton.  That  there  are  debts  due 
and  unpaid  from  Davies  &  Fulton  amount- 
ing to  ;^3,000  sterling.  That  the  object  of 
Alexander  Fulton  is  to  subject  the  estate 
of  Davies  to  the  payment. of  said  debts  in 
case  he  should  prove  insolvent.  The  bill 
then  prays  that  sundry  debts  due  from  per- 
sons in  Virginia,  named  in  the  said  bill, 
may  be  attached  so  as  to  be  applied  to  ex- 
onerate the  plaintiffs  from  the  debts 
107  due  from  *Davies  &  Fulton  and  for 
general  relief.  There  was  an  endorse- 
ment on  the  subpoena  that  the  object  of  it 
was  to  attach  the  effects  of  the  detendants. 
The  answer  of  Alexander  and  James  Ful- 
ton, admits  the  existence  and  dissolution  of 
the  firm  of  Davies  &  Fulton :  and  Alexan- 
der Fulton  answering  for  himself,  says, 
that  the  business  of  the  concern  in  Balti- 
more was  chiefly  conducted  by  Davies,  as 
the  said  Alexander  was  generally  in 
Europe,  attending  to  the  business  of  the 
company,  purchasing  goods,  forming  con- 
nections, &c.  That  he  was  applied  to  and 
strongly  urged  by  Davies  to  purchase  his 
interest  in  the  concern,  and  that  Davies 
exhibited  to  him  a  balance  sheet  of  the 
affairs  of  the  concern,  the  correctness  of 
which  from  the  defendant's  want  of  ac- 
quaintance with  the  affairs  of  the  concern, 
their  unsettled  state,  and  the  urgency  of 
the  occasion,  he  had  no  opportunity  to  as- 
certain. That  the  said  Davies  represented 
most  of  the  debts  due  to  the  concern  to  be 
good ;  and  this  defendant  having  confi- 
dence in  him,  agreed  to  the  terms  of  the 
dissolution  stated  in  the  bill.  That  the  de- 
fendant has  since  discovered  that  the  rep- 
resentations and  statement  of  the  said 
Davies  were  fraudulently  made,  to  deceive 
this  defendant  and  to  exact  from  him  more 
than  in  justice  he  ought  to  have  paid. 
That  Davies  represented  the  firm  to  be 
worth  upwards  of  $56,000,  after  paying  all 
its  debts,  and  deducting  bad  debts.  That 
the  defendant  has  discovered  that  Davies 
omitted     in     his     statement    upwards    of 
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$17,000,  due  from  Davies  &  Fulton,  which 
he  knew  they  would  have  to  pay,  and  the 
greater  part  of  which  have  since  been  paid 
by  A.  and  J.  Fulton.  That  the  business  of 
Alexander  and  James  Fulton  was  chiefly 
supported  by  credit  they  obtained  with  mer- 
chants in  Eng-land;  and,  that  so  far  from 
the  said  firm  being  supported  with  the 
effects  of  Davies  &  Fulton,  all  the  stock, 
effects  and  debts  of  said  firm,  as  far  as  the 
defendants  have  been  able  to  collect  the 
said  debts,  together  with  a  large  proportion 
of  the  profits  of  Alexander  and  James  Ful- 
ton, have  been  applied  to  discharge  the 
debts  due  from  Davies  &  Fulton.    That 

108  ^Alexander    and   James   Fulton   have 
actually  advanced  and  paid  for  Davies 

&  Fulton  upwards  of  $50,000.  That  the 
whole  amount  of  debts  due  from  Davies  & 
Fulton  does  not  exceed  $14,000;  and  there 
is  still  due,  to  the  said  concern  of  Davies 
&  Fulton,  upwards  of  $60,000;  which  Alex- 
ander Fulton  has  in  vain  endeavoured  to 
collect.  That  owing  to  the  large  advances 
made  for  Davies  &  Fulton,  and  losses  in 
trade,  the  defendants,  in  order  to  make  a 
just  distribution  of  their  property,  have 
conveyed,  by  deed  on  the  8th  November, 
1804,  all  their  property  to  Luke  Tiernan 
and  Alexander  M'Donald,  for  the  benefit  of 
their  creditors:  and  that  the  defendants 
were  proceeding  to  collect  those  debts  under 
a  power  of  attorney  from  the  trustees  of 
their  creditors,  when  they  were  stopped  by 
the  attachments. 

The  supplemental  answer  of  A.  and  J. 
Fulton  states,  that  part  of  the  debts  at- 
tached as  the  property  of  Alexander  and 
James  Fulton  really  belonged  to  William 
M'Creery  of  Baltimore;  particularly  part 
of  the  debt  attached  as  due  from  William 
King,  and  the  debt  due  from  John  and  Wil- 
liam Allen ;  the  same  being  debts  assigned 
as  an  indemnity  by  James  Neilson  to  Wil- 
liam M'Creery,  who  was  his  endorser  at  the 
bank  of  Baltimore :  and  that  the  plaintiffs 
in  addition  to  the  debts  attached  in  this 
state,  which  amount  to  at  least  $45,000, 
have  levied  attachments  in  Tennessee  to 
the  amount  of  at  least  $11,000. 

There  are  several  depositions  as  to  the 
manner  in  which  the  affairs  of  Davies  A 
Fulton  were  conducted,  and  the  circum- 
stances attending  the  dissolution  of  that 
firm.  Sundry  evidence  and  documents  to 
prove  part  of  the  debts  attached  to  be  the 
property  of  William  M'Creery.  A  receipt 
from  the  representatives  of  Davies  for  the 
$36,150;  which,  according  to  the  terms  of 
dissolution,  Alexander  Fulton  was  to  ad- 
vance to  Davies.  The  indenture  of  disso- 
lution between  Fulton  &  Davies.  Several 
accounts,  and  a  deposition  to  support  them. 

An  abstract  of  those  accounts  making  it 
appear  that,  after  crediting  Davies  &  Ful- 
ton   with  all   their   cash  on  hand,  at 

109  *the    dissolution,    merchandize     and 
debts,  deducting  from  the  debts  such 

as  appear  to  be  insolvent,  and  sundry 
losses  on  bills  of  exchange;  and  debiting 
them  with  the  payments  made  by  Alexan- 
der and  James  Fulton  of  the  debts  due  from 
Davies  &  Fulton ;  Alexander  and  James 
Fulton  are  actually  in  advance  for  Davies 
&  Fulton  $58,329  12  cts. 
On  the  4th  of  October,  1805,  on  motion  of 


the  defendants,  the  court  of  chancery,  with- 
.out  deciding  the  question,  whether  the 
endorsements  on  the  subpoenas  in  this 
cause  amount  to  attachments,  is  of  opinion 
that,  if  there  be  any  attachments  in  the 
cause,  they  ought  to  be  discharged,  and 
discharged  them  accordingly.  The  plain- 
tiffs appealed  to  the  court  of  appeals. 

Wickham,  for  the  appellants.  The  plain- 
tiffs had  a  right  to  attach  ;  for  when  Davies 
transferred  his  interest  to  Fulton »  the 
latter  became  the  real  debtor;  and  as  the 
creditors  might  have  attached,  the  security 
has  a  right  to  stand  in  their  place,  Kppes 
V.  Randolph,  2  Call,  188;  Tinsley  v.  An- 
derson, 3  Call,  329.  It  is  not  material, 
whether  the  endorsement  on  the  writ  be 
conformable  .  to  the  strict  letter  of  the  act 
of  assembly:  It  is  sufficient  that  it  has 
been  sanctified. by  long  practice;  especially 
as  it  is  a  means  of  preventing  mischief; 
for  otherwise  the  debtor  will  remove  the 
effects.  If  it  be  said,  that  the  court  should 
make  the  order,  the  answer  is,  that  it  is 
but  form,  and  never  has  been  attended  to 
in  practice.  There  is  a  receiver  appointed 
by  consent;  and  that  impounds  the. effects; 
for  it  was  a  substitution  for  the  order  of 
attachment.  The  effects  are  liable  to  the 
plaintiff's  demand:  for  they  came  from 
Davies  &  Fulton,  and  may  be  pursued  in 
equity.  It  is  not  true,  that  they  have  all 
been  exhausted  in  paying  the  debts  of 
Davies  &  Fulton.  There  is  no  evidence  of 
it ;  for  if  the  books  themselves  were  here, 
they  would  not  be  evidence ;  and  the  state- 
ment, said  to  be  taken  from  them,  is 
weaker  still.  The  Fultons  have  merely 
transferred  the  debts  of  Davies  &  Fulton  to 
their  own  books ;  and    we   have  a   right   to 

enquire  into  the  fact.    2  Ch.  Rep.  595. 
110      *Young  is  interested   as  endorser  for 

the  Fultons  at  bank ;  and  althoug'h  he 
says  he  is  indemnified,  that  does  not  re- 
move the  objection ;  for  the  question  is, 
whether  the  deed  o.f  indemnity  be  not  void. 
It  is  void.  That  it  would  be  so  under  the 
bankrupt  laws  of  England,  is  very  clear; 
and  it  ought  to  be  so  here  upon  common 
law  principles;  for  every  trader  ought  to 
observe  equality  among  his  creditors ;  bnt 
these  gentlemen  have  given  an  absolute 
preference.  Besides,  none  are  to  have  any 
benefit,  but  those  who  sign  within  eight 
months;  which  is  monstrous  injustice,  as 
those  in  Europe,  or  other  distant  regions 
could  know  nothing  of.it.  The  deed  does 
not,  at  law,  assign  more  than  the  spe- 
cialty debts ;  and  a  court  of  equity  will  not, 
in  such  a  case,  carry  it  further  than  the 
law  does.  The  deed  has  not  been  recorded 
in  Virginia;  and,  therefore,  it  is  void 
against  creditors.  But  it  is  void  as  to  the 
plaintiffs  for  another  reason,  namely,  that 
it  was  executed  after  the  date  of  the  attach- 
ment; and  therefore  the  donees  in  it  are 
lite  pendente  purchasers.  That  it  was  so 
executed  is  clear ;  for,  although  the  Fultons 
might  have  acknowledged  it  on  the  day  it 
bears  date,  yet  it  does  not  appear  to  have 
been  delivered  until  some  time  afterwards; 
or  that  the  creditors  had  even  then  assented 
to  it.  Consequently,  it  was  the  mere  pri- 
vate act  of  the  Fultons,  who  always  consid- 
ered themselves  as  having  full  power  over 
it.     The    proof  of  assent  must  come  from 
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the  appellees ;  for  we  are  not  bound  to  p^^Ve  i  opinion,  that   the  decree  is  to  be   reversed ; 
the  negative.     At  all   events,    the  attach- 1  and  the  following  is  to  be  the  entry : 


ment  ought  not  to  have  been  dischafged 
until  a  reasonable  time  for  obtaining  testi- 
mony had  been  allowed  to  the  plaintiffs. 

Nicholas,  attorney  general,  Hay  and 
Randolph,  contra.  It  is  absolutely  neces- 
sary, according  to  the  act  of  assembly,  that 
the  court  itself  should  make  the  order  for 
attachment;  and  the  endorsement  by  the 
clerk,  at  the  insiance  of  the  plaintiff,  is 
not  sufficient ;  for  the  court  has  not  power 
to  dispense  with  the  requisition  of  the  law. 
The  plaintiff,  in  all  such  cases,  must  be  a 
creditor  at  the  time,  or  he   cannot  at- 

111  tach;  *for    the    legislature    did     not 
intend   that   it  should   be   used   as  a 

preventive  remedy  against  contingent 
cases.  The  plaintiff  ought  to  be  an  inhab- 
itant of  Virginia;  and  it  is  questionable 
whether  if  the  creditor  and  debtor  be  both 
nonresidents,  one  of  them  can  come  here 
and  attach  the  effects  of  the  other.  The 
partnership  debts  ought  to  be  first  paid, 
before  the  partnership  effects  can  be  applied 
to  the  discharge  of  demands  against  the 
individual  members  of  the  firm.  Coop. 
Bank.  Law,  395,  398.  But,  in  the  face  of 
this  equitable  rule,  the  plaintiffs  contend 
that  the  debts  due  to  the  Fultons  should  be 
applied  to  the  payment  of  those  due  from 
X)avies  &  Fulton.  If  the  Fultons  were 
liable,  it  would  only  be  to  the  extent  of  the 
effects  received  from  Davies  &  Fulton ;  and 
therefore  when  they  shew  them  to  have 
been  all  applied,  they  are  discharged.  The 
deed  of  trust  is  valid ;  for  it  was  given  for 
a  valuable  consideration,  and  was,  in  fact, 
executed  at  the  time  it  bears  date.  It  is 
not  true  that  a  deed  preferring  particular 
creditors  is  void ;  for  such  deeds  are  made 
every  day,  and  never  have  been  questioned 
before.  8  T.  Rep.  520.  It  will  appear  upon 
a  fair  settlement,  that  Davies  was  indebted 
to  the  Fultons ;  and  that  the  dissolution  of 
the  partnership  between  Davies  and  Ful- 
ton, was  effected  by  fraud,  to  the  great 
injury  of  the  Fultons.  There  was  no  ne- 
cessity that  the  deed  should  be  recorded  in 
Virsrinia;  for  deeds  of  personal  property 
may  be  recorded  in  the  place  where  the 
grantor  resides.  2  H.  Black.  404 ;  4  T.  Rep. 
407.  The  Fultons  had  no  control  over  the 
deed  after  it  was  acknowledged;  and  the 
creditors  having  accepted  it,  the  right  was 
complete,  and  the  title  fixed  ab  initio,  by 
relati'^n.  But,  as  no  proof  with  respect  to 
the  execution  of  the  deed  was  called  for  in 
the  court  of  chancery,  none  can  be  required 
here. 

Wickham,  in  reply.  The  benefit  of  this 
kind  of  process  is  not  confined  to  actual 
creditors  at  the  time  it  emanates ;  for  the 
fifth  section  of  the  act  of  assembly  extends 
it  to  all  who  have  Suitable  claims.  For- 
eigners     as      well     as      inhabitants 

112  *have  a  right  to  attach;  and   the  law 
has  always  been    so  understood,  and 

practised  on.  There  is  no  imputation  upon 
the  conduct  of  Davies;  for  so  far  from 
making  out  the  balance  sheet  himself,  he 
was  unable  to  do  it:  And  the  Fultons  had 
long  been  in  possession  of  the  books. 

Cur.  adv.  vult. 

LYONS,    President.      The    court    is    of 


'^This  day  came  the  parties  by  their 
counsel,  and  the  court  having  maturely 
considered  the  transcript  of  the  record  of 
the  order  aforesaid,  and  the  arguments  of 
counsel,  (without  deciding  what  ought  to 
be  the  final  decree  in  this  cause),  is  of 
opinion,  that  the  said  order  is  erroneous  in 
this,  that  the  bill  should  have  been  dis- 
missed as  to  all  the  debtors  of  James  C.  Neil- 
son  and  William  M'Creery,  in  the  second 
answer  of  the  defendants^  Alexander  and 
James  Fulton,  mentioned,  the  said  debts 
having  been  assigned  to  the  said  Alexander 
and  James  Fulton,  for  collection  only,  and 
not  liable  to  be  attached  for  their  debts : 
And,  in  not  directing  bond  and  security  for 
fourteen  thousand  dollars,  with  condition 
to  account  faithfully  for  the  money  which 
they  may  receive  from  their  debtors,  so  that 
fourteen  thousand  dollars,  if  so  much  be 
collected  by  them,  shall  be  forthcoming  to 
satisfy  such  decree  as  may  be  pronounced 
in  this  cause,  before  the  other  attachments 
were  discharged.  Therefore  it  is  decreed 
and  ordered,  that  the  said  order  be  reversed 
and  annulled,  and  that  the  appellees  pay 
to  the  appellants  their  costs  by  them  ex- 
pended in  the  prosecution  of  their  appeal 
aforesaid  here.  And  it  is  ordered,  that  the 
said  cause  be  remanded  to  the  said  supe- 
rior court  of  chancery,  to  be  proceeded  in 
according  to  the  opinion  herein  before 
mentioned,  and  for  other  proceedings  to 
be  had  therein." 
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*Turpin  &  al.  v.  Locket  &al. 

[May,  1804.1 


Sale  of  aiebc  Lands— Validity  of  Acts  of  Assembly.*— 

The  question  was.  Whether  the  legislature  had 
power  to  order  the  grlebe  lands  to  be  sold,  and  the 
money  applied  to  the  use  of  the  poor?  The  court 
was  equally  divided  in  opinion. 
Same— Chancery  Jurisdiction.— The  court  of  chancery 
had  Jurisdiction  in  the  case:  and  misrht  have 
awarded  an  injunction  to  prevent  the  sale,  if  the 
church  had  shewn  a  erood  title. 

Turpin  and  others,  as  vestry  men  and 
church  wardens  of  the  parish  of  Manches- 
ter, in  the  county  of  Chesterfield,  exhibited 
their  bill  against  the  overseers  of  the  poor, 
in  the  court  of  chancery,  stating.  That 
some  of  them  were  members  of  the  church 
of  England,  in  Virginia,  before  the  decla- 
ration of  independence ;  others  were  of  the 
vestry  of  that  church  at  the  same  aera ;  and 
others  of  the  same  vestry  when  the  act  of 
assembly,  incorporating  the  protestant 
episcopal  church,  passed  in  October  1784: 
At  which  time  the  said  church  was  a  sub- 
sisting religious  society,  in  possession  of 
the  glebes  formerly  belonging  to  them. 
That  the  glebe  in  question  was  purchased 
in  pursuance  of  the  act  of  1748,  ch.  28:  the 
contributions  for  which  were  raised,  if 
not  altogether,  at  least  with  a  very  small 
exception,    from  the    followers  of  the  same 

«Sale  of  Olebe  Lands— Validity  of  Acts  of  Assembly.— 

The  decision  in  the  principal  case,  sustainlnsr  the 
validity  of  the  acts  of  assembly  dissolving  the 
vestries  and  providing  for  the  sale  or  other  dispo- 
siilon  of  the  srlebe  lands  of  the  Protestant  Episco- 
pal  Church,  was  followed  in  Selden  v.  Overseers  of 
Poor,  11  Leiffh  127,  the  court  saylnsr  that  they 
regarded  the  rnle  9tare  dfciM§  as  imperative  on 
them. 

The    principal   case    is   cited   in   Wambersie   v. 
Oransre  Humane  Soc,  84  Va.  465.  6  S.  £.  Rep.  25. 
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communion,  many  of  whom  have  left  de- 
scendants, or  representatives  still  residing' 
in  the  parish,  and  still  adhering^  to  the 
essential  principles  of  that  church.  That 
the  purchase  of  the  glebe  was  for  the  bene  • 
fit  of  the  religious  society,  called  the  church 
of  England,  to  be  applied  to  the  use  of  its 
ministers,  but  continuing  as  the  property 
of  the  said  society,  even  when  there  was 
no  incumbent.  That  no  member  of  the 
convention  in  1776,  ventured  to  suggest  the 
deprivation  of  the  church  property;  and 
that  the  act  of  November  1776,  ch.  2,  may 
be  considered  as  a  contemporaneous  exposi- 
tion of  the  new  constitution,  so  as  plainly 
to  mark  the  distinction  between  an  estab- 
lishment with  power  to  create  future  bur- 
thens, and  the  rights  of  the  church  of 
England  to  the  property  already  acquired. 
That  the  church  of  England  and  the  prot- 
estant     episcopal     church     were,    in 

114  ^effect,   the   same,  and  that   the  acts 
of  assembly,    which    recognized   the 

identity,  confirmed  the  property,  which 
formerly  belonged  to  the  church  of  Eng- 
land, to  the  protestant  episcopal  church; 
and  being  a  vested  righf,  it  could  not  be 
taken  away  by  the  repeal  of  those  acts. 
That  the  identity  of  the  church  of  Eng- 
land, and  of  the  protestant  episcopal 
church,  having  been  admitted  by  the  mem- 
bers of  the  church  of  England,  is  not  to  be 
questioned  by  other  peoples;  but,  if  ques- 
tioned, it  might  be  easily  shewn  from  the 
principles  of  a  church.  That,  but  for  the 
act  of  1784,  incorporating  the  protestant 
episcopal  church,  and  the  subsequent  acts 
of  confirmation,  the  church  of  England, 
which  the  legislature  itself  repeatedly  rec- 
ognized to  exist,  from  the  declaration  of 
independence  to  that  time,  would  have  been 
carried  on  by  the  appointment  of  vestries 
and  ministers  as  usual.  That  the  petition 
for  the  act  of  incorporation  proves,  that 
a  new  church  was  not  created,  but  an  old 
one  preserved,  under  a  new  name.  That  it 
is  unreasonable,  that  the  modification  of 
the  old  form,  after  being  sanctioned  by  the 
legislature,  should  be  construed  into  a  leg- 
islative right  to  deprive  the  religious  society 
itself  of  its  property ;  because  the  preserva- 
tion of  the  old  form  was  prevented  by  that 
v^ry  sanction.  That,  if  a  right  of  escheat 
is  claimed,  the  usual  course  of  a  judicial 
enquiry  ought  to  have  been  observed ;  on 
which  it  is  supposed  the  right  of  the  com- 
monwealth to  the  glebe  could  never  be  ob- 
tained. That  the  defendants  intended  to 
sell  the  glebe  in  question,  under  the  act  of 
assembly  passed  on  the  12th  of  January, 
1802;  and  the  bill  prays  an  injunction  to  the 
sale,  on  the  ground,  that  the  act  of  assem- 
bly could  not  deprive  the  church  of  the 
property,  and  that  the  court  of  chancery 
might,  in  the  exercise  of  its  preventive 
jurisdiction,  inhibit  the  proceedings. 

The  defendants  put  in  an  answer  and 
demurrer  both.  The  answer  stated,  That 
the  revolution  abolished  the  church  of 
England,  which  was  part  of  the  British 
government.  That  the  pretensions  of  the 
complainants  extended  to  an  establishment, 
which    was    inconsistent     with     the 

115  bill  of  rights.     That  *the  property  in 
question  had   been   purchased  for  the 

benefit  of  the  church ;  ceased   with  it ;  and 


revested  in  the  community.  That  it  was 
admitted,  even  by  the  English  law,  that  an 
act  of  parliament  might  change  the  na- 
tional religion ;  and  that  was  completely 
done,  in  this  country,  by  the  bill  of  rights. 
That  if  the  supposed  identity  between  the 
protestant  episcopal  church  and  the  church 
of  England  was  real,  that  would  not  pro- 
tect the  property,  which  was  purchased  by 
the  joint  contribution  of  the  whole  commu- 
nity, now  divided  into  various  sects,  and 
each  having  an  equal  interest  in  the  sub- 
ject. But  that  the  churches  were  in  fact 
different;  the  church  of  England  having 
been  established  by  law ;  and  the  protes- 
tant episcopal  church  by  voluntary  associa- 
tion. That  the  difference  was,  in  effect, 
admitted  by  the  members  of  the  protestant 
episcopal  church  themselves  when  they 
petitioned,  in  the  year  1784,  for  the  act  of 
incorporation,  on  the  ground  that  the 
church  of  England  had  been  abolished* 
and  that  the  protestant  episcopal  church 
had  no  legal  existence.  That  all  the  acts 
of  assembly  insisted  on  by  the  complainants 
were  unconstitutional;  and  therefore  had 
been  repealed  in  the  spirit  of  the  act  of 
1785,  for  establishing  religious  freedom, 
which  contained  a  true  exposition  of  the 
bill  of  rights.  That  the  glebe  in  question 
was  vacant,  and  without  an  incumbent; 
and  that,  the  property  in  the  glebe  being 
in  the  people  at  large,  the  assembly  might 
constitutionally  dispose  of  it.  That  upon 
the  dissolution  of  the  church  of  England, 
no  artificial  proprietor  of  the  glebe  was 
left;  and  therefore  when  the  protestant 
episcopal  church  petitioned  for  the  act  of 
incorporation  in  1784,  they  had  no  property 
in  the  subject  upon  which  that  law  could 
operate. 
The  demurrer  assigned  three  causes : 

1.  That  the  complainants  shew  no  title, 
to  the  glebe,  either  in  themselves,  or  the 
church. 

2.  That  the  act  of  assembly  of  Januarj 
12th,  1802,  directed  the  overseers  of  the  poor 
to  sell  the  glebe,  it  being  vacant,  and  with- 
out an    incumbent ;  and  that   the   said    act 

was  valid. 
116  *3.  That,  if   the   complainants,    or 

the  church,  have  title,  they  have  com- 
plete redress  at  common  law ;  and  therefore 
that  the  court  of  chancery  had  not  jurisdic- 
tion. 

The  court  of  chancery  dismissed  the  bill 
upon  a  hearing ;  and  the  plaintiffs  appealed 
to  the  court  of  appeals. 
Call,  for  the  appellants,  contended, 
1.  That  the  glebes  belonged  to  the  church 
under  the  laws  passed  before,  and  subse- 
quent to,  the  revolution.  For,  by  those 
passed  before,  it  was  established  not  as  the 
church  of  England,  but  as  the  independent 
church  of  the  colony;  and  the  property, 
with  capacity  to  hold  it,  was,  at  the  same 
time,  given.  Thus  the  act  of  1623,  styled 
it  our  church;  and  that  of  1661,  Old  Vir- 
ginia Laws,  2,  3,  recognized  it  as  the  au- 
thorized church  of  the  country;  enacted 
canons  of  faith  and  worship ;  and  appointed 
vestries,  with  power  to  renew  themselves 
forever:  or,  in  other  words,  created  it  into 
a  body  politic,  although  no  head  was 
named,  or  technical  term  of  incorporation 
was  used.     10  Co.   30;  Hob.  211.     This  was 
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followed  by  the  act  of  1748,  Old  Virginia 
Laws,  251,  enabling  the  vestries  to  Pur- 
chase, and  consequently  to  hold,  glebes  for 
the  use  of  the  ministers.  9  Vin.  115 ;  20 
Vin.  520;  1  Ves.  491.  And  those  provisions 
were  all  secured  by  the  laws  made  after 
the  revolution.  For  the  act  of  1776,  pre- 
served the  right  of  the  church,  to  the  glebes, 
in  express  terms.  Ch.  Rev.  39.  That  of 
1784,  ch.  88,  enabled  it  to  hold  them :  That 
of  1786,  ch.  12,  saved,  to  all  religious  socie- 
ties, the  property  belonging  to  them;  and 
that  of  1788,  ch.  47,  declared  that  the  prot- 
estant  episcopal  church  should  succeed  to 
the  property  held  by  the  former  church ;  a 
very  common  mode  of  legislation,  to  serve 
the  exigencies  and  wishes  of  those  entitled 
to  private  property. 

2.  That  the  appellees'  propositions.  That 
the  church  was  dissolved  by  the  revolution ; 
that  the  property  was,  upon  that  event, 
cast  upon  the  public;  and  that  the  laws, 
regranting  it  to  the  former  proprietors, 
were    contrary   to  the  4th  and  16th  articles 

of  the  bill  of  rights;  could  not  be 
117      ^sustained.     Not    the    first:    because 

revolutions  do  not  destroy  such  in- 
stitutions ;  for  the  political  state  of  Norfolk, 
Williamsburg,  and  the  college  of  William 
&  Mary  still  continues,  3  Call,  574;  and  the 
convulsions  in  England  (although  that 
under  Cromwell  changed  the  monarchy  into 
a  commonwealth)  had  no  effect  either  upon 
the  church,  or  its  property,  except  in  cases 
directed  by  particular  statutes: — Not  the 
second :  because  the  glebes  would  not  have 
gone  to  the  public,  upon  a  dissolution  of 
the  church ;  for  they  would  either  have  re- 
mained with  the  members  of  the  church 
residing  in  the  parishes,  Jeok.  233;  2  Bac. 
4 ;  3  Burr.  1870 ;  3  T.  Rep.  241 ;  belonged  to 
the  vestries  discharged  of  the  use.  Burgess 
V.  Wheate,  1  Black.  Rep.  123;  or  reverted 
to  the  vendor,  Bro.  Ab.  tit.  Estates,  48; 
Co.  Litt.  13;  10  Co.  97;  1  Black.  Com.  484: 
And  quacunque  via  data,  the  public  would 
have  no  right.  Not  the  third:  because 
none  of  those  laws  create  exclusive  priv- 
ileges or  emoluments  in  the  sense  of  the 
bill  of  rights.  For,  in  political  language, 
privilege,  in  democratic  republics,  on  one 
hand,  means  the  right  of  doing  something, 
as  a  public  agent,  which  the  rest  of  the 
community  cannot  do:  On  the  other,  the 
right  of  being  freed  from  burdens,  to  which 
the  rest  of  the  citizens  are  exposed.  Thus 
the  governor  and  members  of  the  council 
have  the  privilege  of  being  free  from  ar- 
rest, upon  mesne  process,  in  civil  suits, 
while  the  judges  have  a  like  privilege  in 
term  time ;  and  both  are  exempt  from  militia 
duty.  But,  emoluments  mean  the  rewards 
arising  from  public  offices.  For  it  is  not 
vernacular  and  according  to  common  par- 
lance, to  call  any  other  profits  by  that  name : 
thus  we  never  speak  of  the  emoluments  of 
a  farm,  although  it  is  quite  familiar  to  call 
the  proceeds  of  office,  by  that  appellation. 
But  the  words  are  used  correlatively ;  and 
as  privilege  must  inevitably  be  taken  in  a 
political  sense,  emoluments,  being  asso- 
ciated with  it,  must  receive  the  same 
construction  ;  for,  in  just  exposition,  correl- 
atives are  always  considered,  as  arising 
from  the  same  source,  and  leading  to  like 
results.     Neither  term,  therefore,  relates  to 
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property  belonging  to  private  persons, 

118  or  social  ^bodies,  at   the   time  of  the 
revolution ;  and   general   words,  used 

for  a  particular  purpose,  ought  not  to  be 
construed  to  include  other  matters,  not 
embraced  within  them.  The  case  of  the 
County  Levy,  [5  Call,  5,]  and  The  Com- 
monwealth V.  Caton,  [4  Call,  5].  Which 
is  not  to  be  answered  by  saying  that  it  is 
a  privilege  to  one  set  of  men  to  take  the 
emoluments  of  property  belonging  to  the 
state.  For  it  is  begging  the  question  to  say, 
that  it  belongs  to  the  state :  And  the  effort 
to  make  it  so,  is  a  fiction  founded  in  sub- 
tility,  and  contrary  to  principle  and  prece- 
dent, as  fictions  are  always  made  to  support 
justice,  but  never  to  defeat  it.  And  if  we 
suppose,  that  the  framers  of  the  constitu- 
tion meant  to  operate  on  existing  things, 
the  fiction  cannot  be  created.  For  it  must 
be  admitted,  that  th<*  property  belonged  to 
the  church  at  the  time  of  making  the  con- 
stitution :  and  the  fiction  is  predicated  of  a 
consequence  which  was  to  follow  from  the 
adoption  of  the  constitution,  although  that 
consequence  is  not  even  glanced  at  in  the 
article;  and,  if  it  had,  would  have  con- 
vulsed society  and  defeated  the  revolution; 
for  much  the  largest  part  of  the  community 
belonged  to  that  church,  and  would  never 
have  consented  to  have  those  rights  torn 
from  them,  by  an  event  in  which  they  were 
embarking  with  intent  to  preserve  them. 
For  it  is  a  fallacy  to  suppose  that  the  dis- 
senters bore  a  proportion,  worth  naming, 
to  the  members  of  the  church ;  because  the 
great  preponderance,  in  the  convention,  in 
favour  of  the  church  is  decisive  of  the 
contrary,  as  they  must  have  represented 
the  general  sentiments  of  their  constituents. 
Besides,  that  part  of  the  article  which  con- 
tains the  words  emoluments  and  privileges, 
necessarily  refers  to  magistrate,  legislator 
and  judge,  in  the  next  sentence ;  and  shews 
that  the  whole  article  related  to  public 
offices.  But  the  argument  for  the  appellees 
proves  too  much,  as  it  would  involve  all 
legislative  gifts;  and  is  repugnant  to  the 
cotemporaneous  exposition  of  the  act  of 
1776,  and  the  practice  under  it  for  six  and 
twenty  years:  which  was  more  than  double 
the  time  relied  upon  by  the  court,  as  giving 
sanctity  to  the  construction,  in  the  case  of 
the  County  Levy. 

119  *3.  That  the  act  of  1802,  was  conse- 
quently    unconstitutional;    and    the 

court  of  chancery  ought  to  have  awarded 
the  injunction,  in  order  to  prevent  litiga- 
tion ;  declare  the  rights  of  the  church ;  and 
preserve  the  charity.  2  Call,  319;  3  Bro. 
Ch.  517. 

Nicholas,  attorney  general.  All  the  es- 
tablishments, relative  to  the  church,  were 
necessarily  destroyed  by  the  revolution, 
when  a  different  form  of  government  was 
constituted.  For  the  king  is  a  component 
part  of  the  church  of  England;  of  which 
he  is  the  head,  1  Black.  Com.  265:  But  his 
supremacy  both  in  church  and  state  ceased, 
in  this  country,  at  the  revolution;  and 
therefore  the  church  itself  was  dissolved 
also.  For  by  the  destruction  of  an  integral 
part  of  its  constitution,  the  corporation,  if 
there  was  one,  expired.  2  Bac.  Ab.  30. 
But  the  church  was  not  a  corporation :  for 
the  act  of  1661    did    not   create   the   socir* 
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character  contended  for  by  the  appellant's 
counsel,  there  being  nothing*  ot  that  na- 
ture contained  in  it;  and,  by  the  common 
law,  neither  the  minister,  church  wardens 
nor  vestry,  were  a  corporation.  1  Black. 
Com.  372,  382,  457.  The  ministers  them- 
selves could  not  justly  complain  of  this; 
for  they  were  not  entitled  to  the  property 
itself,  but  to  the  use  only,  in  consideration 
of  services  to  be  rendered ;  which  being 
no  longer  wanted,  their  right  to  the  use 
ceased,  and  the  property  vested  in  the 
public.  Mackintosh's  Vindi.  Gallicae,  34. 
But  there  can  be  no  minister  now  to  whom 
the  use  of  the  property  in  question  can 
belong;  for  the  parish  is  vacant,  and  no 
such  minister,  as  the  canons  of  the  church 
require,  can  be  constituted:  because  induc- 
tion is  indispensable.  1  Black.  Com,  391 ; 
2  Black.  Com.  312;  and  that  could  only  be 
performed  by  the  king,  or  the  govemour  as 
his  deputy.  But  all  such  relations  were 
destroyed,  by  the  revolution,  even  as  to  the 
former  church ;  and  they  never  existed,  as 
to  the  present  society.  The  pretensions  of 
the  church  are  contrary  to  the  4th  article 
of  the  bill   of  rights ;    for  they   claim   an 

emolument  from  the  public;  because 
120      the  ^profits  of  the  glebes  are  salaries 

in  effect,  and  are  as  much  an  emolu- 
ment as  the  16,000  libs,  of  tobacco,  which, 
it  is  admitted,  cannot  be  exacted.  But  the 
claim  extends  to  a  privilege  also,  according 
to  the  definition  in  Johnson's  Dictionary; 
for  the  pretension  is,  to  a  peculiar  advan- 
tage, or  immunity,  not  universal  to  the  rest 
of  the  citizens ;  and  therefore  it  is,  under 
both  points  of  view,  expressly  repugnant  to 
that  article,  as  the  restricted  construction, 
confined  to  magistrate,  legislator  and 
judge,  contended  for  by  the  appellants' 
counsel,  is  wholly  inadmissible.  These 
ideas  are  aided  by  the  16th  article ;  for 
that  contemplated  equality,  and  expressly 
forbids  a  preference  of  one  sect  to  another; 
which  the  right  now  claimed  would  create, 
and  unjustly  too;  for  it  is  clear  that  a 
majority  of  the  parishioners  were  dissenters 
from  the  church,  at  the  time  of  the  revolu- 
tion. Mr.  Jefferson,  in  his  Notes  upon  Vir- 
ginia, states  two-thirds.  Nothing,  there- 
fore, could  be  more  unreasonable  than  that 
the  property  should  be  exclusively  enjoyed 
by  the  minority.  But  the  acts  of  assembly, 
passed  since  the  revolution,  and  relied 
upon  by  the  appellants'  counsel,  admit,  in 
effect,  that  the  property,  without  the  aid 
of  those  laws,  was  not  vested  in  the  church : 
And,  if  so,  they  were  unconstitutional; 
for  the  legislature  had  not,  according  to 
the  view  just  taken  of  the  subject,  author- 
ity to  bestow  the  lands  upon  that  society; 
because  it  gave  a  preference,  by  establish- 
ing a  particular  sect,  and  endowing  it  with 
property  and  privileges  not  common  to  the 
rest.  Nor  will  the  contemporary  exposi- 
tion, derived  from  the  act  of  1776,  aid  the 
appellants;  for  such  an  argument  is  inad- 
missible in  a  constitutional  question  ;  which 
should  be  decided  by  the  letter  of  the  in- 
strument; and  not  by  any  practice  under  it. 
The  identity  of  the  present,  with  the  former 
church,  if  true,  would  make  no  difference, 
1.  Because,  if  the  church  of  England  was 
a  corporation,  then  clearly  the  right  to  the 
property  has  ceased ;    for  there  is   no  such 


society  now,  2  Bac.  Ab*.   30,  31 ;  and  there- 
fore,   nobody   to   hold  the   glebes.     2.  Be- 
cause it  is   clear  that  the   legislature  may 
abolish  a  corporation,  1  Black.    Com. 

121  *ASS :    And  it  is  a  rule  that  whenever 
a    corporation     ceases,     their    rights 

cease  also,  and  the  property  returns  to  the 
donor;  which,  in  this  case,  was  the  public, 
2  Bac.  Ab.  32 ;  Co.  Litt.  13,  who  were  author- 
ized to  dispose  of  it.  1  Black.  Com.  386. 
But  it  is  not  true,  that  the  identity  does 
exist.  For  the  present  church  is  a  newly 
self -created  society,  professing  some,  but 
not  all,  of  the  doctrines  and  discipline  of 
the  former;  and  differing  from  it  in  many 
particulars.  The  distinction  between  them 
is  admitted  by  the  petition  of  the  protest- 
ant  episcopal  church,  for  the  act  of  incor- 
poration, m  the  year  1784:  Which  puts  an 
end  to  their  claim  to  the  property,  as  suc- 
cessors to  the  former  church :  And,  hav- 
ing no  such  right,  there  is  no  foundation 
for  the  charge,  against  the  act  of  1802,  of 
an  attempt  to  divest  them  of  it.  But,  if 
there  were,  the  court  cannot  interfere ;  for 
Turner  v.  Turner,  1  Wash.  139,  and  Elliott 
V.  Lyell,  in  this  court,  3  Call,  269,  decided 
only,  that  the  laws,  then  under  discussion, 
were  prospective;  and  not  that  they  were 
void.  The  case  of  Burgess  v.  Wheate  does 
not  apply;  because  the  public  became 
cestui  que  trust  at  the  revolution.  The 
vestry  and  church  wardens  have  no  estate 
in  the  land,  Tuck.  Black.  394;  and,  conse- 
quently, can  maintain  no  suit  respecting 
it.  But,  if  they  had  any  title,  the  remedy 
would  be  complete  at  common  law;  and, 
therefore,  equity  ought  not  to  take  juris- 
diction of  the  case. 

Hay,  on  the  same  side.  The  glebe  lands 
were  not,  and  could  not  be,  vested  in  the 
church  before  the  revolution;  because  it 
was  not  a  corporation,  as  it  had  none  of 
the  qualities  of  such  an  institution; 
neither  name,  common  seal,  capacity .  to 
sue  and  be  sued,  nor  authority  to  purchase 
and  hold  lands,  1  Bac.  504;  1  Black.  Com. 
472,  475;  and  therefore  particular  acts  of 
assembly  were  made,  in  some  cases,  to  en- 
able the  vestries  to  purchase  and  receive 
conveyances  of  that  kind  of  property.  1 
Tuck.  Black.  113.  Which  proves  that  they 
could  neither  have  taken,  nor  held  real  es- 
tate,  without  a   special   provision  to 

122  that   effect;   and   *that   idea   is  con- 
firmed     by      the      petition      of     the 

present  church,  for  an  act  of  incorporation, 
in  the  year  1784.  But  if  the  church  had 
been  a  corporation ;  and  a  corporation  could 
have  been  seized  to  a  use  (neither  of 
which  was  the  case,  2  Black.  Com.  329) ; 
the  use  would  have  vested  in  the  minister: 
and,  upon  the  dissolution  of  the  corpora- 
tion by  the  overthrow  of  one  of  its  integral 
parts  at  the  revolution,  the  rights  of  the 
minister,  for  want  of  a  prop  to  the  use, 
must  have  ceased,  and  the  lands  become 
public  property.  This  was  the  necessary 
consequence  of  the  change  in  the  govern- 
ment, 1.  Because  induction,  which  was 
essential  to  the  enjoyment  of  the  use, 
could  not  be  had  by  any  future  minister; 
for,  b3'  the  act  of  1661,  ch.  3,  the  governor 
(who  might  have  refused  to  have  accepted 
of  the  person  presented  by  the  vestry,  1 
Black.  Com,  389)   was  to  induct.     But   that 
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service  cannot  now  be  performed ;  because 
it  is  more  than  a  ceremony,  as  the  appel- 
lants' counsel  contended;  for  it  admitted 
of  the  exercise  of  judgment,  and  therefore 
could  not  be  regarded  as  matter  of  form 
only.  2.  Because  the  perception  of  the 
profits,  being  an  emolument,  separate  from 
the  rest  of  the  community,  was  contrary 
to  the  4th  article  of  the  bill  of  rights, 
which  annuls  all  such  provisions,  as  well 
in  the  case  of  societies  as  of  individuals; 
and  therefore  the  acts  of  assembly  passed 
subsequent  to  the  revolution,  and  relied 
on  by  the  appellants'  counsel,  as  made  for 
the  purpose  of  confirming  the  title  of  the 
church  to  the  glebes,  if  that  was  the  object 
of  them,  conferred  no  right.  It  is  not 
true,  that  the  vendor  sold  a  qualified  fee 
only;  for  he  receiv*ed  full  value  for  the 
absolute  estate;  and  consequently  there 
could  be  no  reverter.  But,  if  it  were 
otherwise,  the  appellants  had  relief  at  com- 
mon law;  and  the  court  of  chancery  had 
not  jurisdiction.  A  full  answer  to  the 
claim  of  the  appellants  is,  that  it  was  the 
state,  and  not  the  parishes,  which  be- 
stowed the  property ;  for  the  funds  to  make 
the  purchase,  were  raised,  as  a  part  of  the 
general  political  establishment  of  the 
country,  in  order  to  remunerate  the  serv- 
ices of  the  ministers  of  the  established 
church ;  which  being  destroyed  by  the 
123  revolution,  *and  the  services,  conse- 
quently, no  loneer  wanted,  the  land 
returned  to  the  pubuc,  as  ultimate  pro- 
prietor. This  is  the  more  reasonable,  be- 
cause, as  has  been  observed,  two  thirds  of 
the  parishioners  were  dissenters,  Jeffer- 
son's Notes,  262;  and  it  is  but  just,  that 
a  proportion  of  the  property,  purchased  by 
them  and  their  ancestors,  should  be  applied 
for  their  benefit.  The  argument  of  the 
ex  post  facto  operation,  insisted  on  by  the 
appellant's  counsel,  is  not  important;  for, 
if  true,  the  legislature  might  still  exercise 
the  power,  if  they  pleased;  because  there 
is  nothing  in  the  state  constitution  to  pre- 
vent it;  and  the  constitution  of  the  United 
States  relates  to  criminal  cases  only. 
The  question  was  of  a  legislative,  and  not 
of  a  judicial,  nature;  and  there  being  no 
person  authorized  to  sue,  or  bring  it  before 
the  court,  the  bill  was  properly  dismissed. 
Wickham,  in  reply.  The  court  has 
frequently  said  that  unconstitutional  laws 
were  void;  and  therefore  the  question  is. 
Whether  the  property  was  so  vested  in 
the  church,  as  to  render  it  unconstitutional, 
to  take  it  away?  The  assembly  were  abso- 
lute before  the  revolution ;  and  had  power 
to  make  a  religious  establishment.  They 
did  so;  and  gave  the  property,  protected 
by  ^xed  laws,  for  the  benefit  of  the  insti- 
tution. This  vested  it  in  the  church,  al- 
though there  were  no  express  words  of 
incorporation ;  for  all  estates  are  but  crea- 
tures of  the  civil  polity;  and  the  form  of 
the  gift  is  of  no  importance,  if  the  object 
be  obtained.  And  it  has  all  the  marks  of 
private  property ;  for  it  was  appropriated  to 
the  use  of  the  inhabitants  of  a  particular 
district,  and  not  to  that  of  the  community 
at  large.  The  revolution  did  not  divest  the 
property ;  for  the  church  did  not  fall  at  the 
happening  of  that  event;  because  there  was 
no  hierarchy  here,  as  none   was    necessary 


for  the  purposes  of  government ;  and,  in 
some  of  the  colonies,  New  York  for  in- 
stance, there  was  no  church  establishment 
at  all.  The  effect  of  the  revolution  was  to 
take  away  the  power  of  the  crown ;  but  not 
to  destroy  individual,  or  social,  rights;  and 
therefore    the   charters  *  of  Williams- 

124  burg,  ^Norfolk,  and  the  college,  still 
subsist.  There  was  no  necessary  con- 
nexion between  the  government  and  the 
church,  so  that  the  change  of  one  was  in- 
cidentally to  destroy  the  other.  That  there 
can  be  no  induction  makes  no  difference; 
for  that  was  but  a  ceremony,  and  might  be 
dispensed  with  :  a  point  which  was  formerly 
contended  for  in  the  old  general  court,  but 
never  decided.  Freedom  of  religion  requires 
only  toleration,  and  may  exist  with  an  es- 
tablished church.  The  passage  from  Mack- 
intosh is  entitled  to  no  regard ;  for  it  is  of 
no  authority  in  a  court  of  justice,  and 
differs  from  the  common  law ;  which  is  the 
rule,  and  not  the  opinions  of  theoretic 
writers.  Besides,  that  book  is  at  variance 
with  the  propositions  contended  for  on  the 
other  side ;  for  it  contends  that  the  revolu- 
tion did  not,  in  fact,  take  away  the  prop- 
erty ;  but  only  gave  a  right  to  do  it ;  whereas 
it  is  argued,  by  the  adversary  counsel,  that 
it  was  actually  taken  away  in  the  present 
case  by  the  dissolution  of  the  former  gov- 
ernment. As  to  the  argument,  that  the 
property  having  been  given  by  the  public 
for  services,  it  might  be  resumed  when  the 
services  were  not  wanted,  it  is  no  more  cor- 
rect, than  if  it  were  affirmed  that  all  the 
lands  granted  throughout  Europe  to  the 
ancient  barons  for  feudal  services,  may  be 
resumed  by  the  government,  because  the 
services  are  at  an  end :  for,  in  that  respect, 
there  is  no  distinction  between  one  kind  of 
service  and  another.  The  glebes  do  not 
stand  upon  the  same  footing  with  the  sal- 
aries ;  for  the  church  had  the  lands,  at  the 
date  of  the  revolution ;  but  the  salaries 
would  have  been  a  continuation  of  the  right 
to  exact  contribution  from  those  who  did 
not  belong  to  the  church.  The  bill  of 
rights  has  no  effect  upon  the  question.  The 
16th  article  has  not  the  slightest  applica- 
tion ;  for  there  is  neither  force  nor  violence, 
with  regard  to  the  consciences  of  men ; 
which  are  all  that  that  article  relates  to : 
and  the  4th  section  does  not  extend  to  cases 
of  this  kind;  but  to  privileged  orders  of 
men,  and  annual  revenues  levied  on  the 
people.  The  construction  contended  for, 
by  the  other  side,    would  prevent  all  public 

establishments,  whether   for  general, 

125  or  particular,  ^purposes.     It  is  no  ob- 
jection,   that    the    funds  to  purchase 

the  glebes  were  levied  upon  the  dissenters 
as  well  as  the  members  of  the  church ;  be- 
cause it  was  the  will  of  the  majority,  at 
the  time,  expressed  through  their  legisla- 
tors; and  therefore  can  no  more  be  a  foun- 
dation for  violating  the  right  after  it  was 
established,  than  any  other  right  proceeding 
from  a  fund  levied  against  the  inclination 
of  a  part  of  the  community.  The  same 
principle  would  take  away  the  churches  as 
well  as  the  glebes;  which  would  be  perse- 
cution, and  not  toleration.  It  is  essentially 
the  same  church  now  as  before  the  revolu- 
tion. The  act  of  1776  considered  it  so ;  and 
that  of  1784  treats  it  as  an  existing  society, 
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asking  further  rights  under  a  new  name; 
which  did  not  destroy  the  identity;  for 
that  does  not  change  with  accidental  cir- 
cumstances, more  than  a  river.  The  legis- 
lature may  give  part  of  the  public  property 
to  a  society,  or  an  individual;  and  they 
frequently  exercise  the  right  of  doing  so, 
as  was  lately  done  in  the  case  of  Read  v. 
Read,  [5  Call,  160] :  which  met  the  appro- 
bation of  this  court.  Although  the  leg- 
islature may  dissolve  a  corporation,  or 
disfranchise  the  members  of  it,  they  can- 
not take  away  the  social  property ;  for  that 
would  be  doing  indirectly,  what  they  could 
not  do  directly.  Like  the  minister  Sejanus, 
who  had  the  young  lady  devoured,  in  order 
to  evade  the  law,  which  forbid  the  putting 
of  a  virgin  to  death.  The  question  is  not 
legislative,  but  judiciary;  for  the  court  is 
to  decide,  whether  the  law  is  agreeable  to 
the  constitution ;  and  the  appellants  being 
interested  in  the  subject,  had  a  right  to  sue 
for  it.  The  court  of  chancery  had  jurisdic- 
tion ;  for  the  subject  matter  was  a  trust ; 
and  it  was  necessary,  that  the  objects  should 
be  declared.  2  Kq.  Cas.  Ab.  193;  Pleasants 
V.  Pleasants,  2  Call,  319. 

Randolph,  on  the  same  side.  The  ques- 
tions are,  1.  What  were  the  rights  of  the 
church  at  the  date  of  the  revolution?  2. 
Whether  the  declaration  of  independence, 
and  the  laws  and  events  which  followed  to 
the  year  1802,  impaired  them?  And  if  not, 
3.  Whether  the  act  of  1802  was  unconsti- 
tutional and  void? 
126  *As  to  the  first.  The  declarations 
in  the  charter  to  the  colony,  and  in- 
structions given  to  the  president,  estab- 
lished the  church,  Stith's  Hist.  Virg.  37: 
which  was  afterwards  confirmed  by  the  leg- 
islature; which  gave  permanency  to  the 
institution,  and  secured  its  rights.  By  the 
acts  of  1661  and  1748,  the  following  provi- 
sions are  made,  1.  Parishes,  or  ecclesiasti- 
cal circuits  comprehending  the  members  of 
the  church  within  limited  districts.  2. 
Ministers  of  the  church,  who  were  sole  cor- 
porations, and  entitled  to  the  use  of  the 
lands  belonging  to  it  within  the  parishes 
respectively.  3.  Church  wardens  to  preside 
in  the  vestries ;  to  attend  to  the  collection 
and  distribution  of  the  monies  assessed ;  to 
take  care  of  the  poor ;  and  to  enforce  the 
laws  concerning  morality  and  religion  with- 
in their  respective  parishes.  4.  Vestries 
to  represent  the  parishioners,  with  power 
to  renew  themselves;  to  purchase  glebes; 
and  to  levy  money  for  the  use  of  the  min- 
isters, and  the  poor  of  the  parishes.  These 
provisions  gave  a  social  character  io  the 
establishment;  and  cut  up  all  objections 
upon  that  score.  For  what  the  appellants' 
counsel  regard  as  parts  of  the  constitution 
of  the  society,  are,  in  fact,  not  so;  but  in- 
cidents only,  growing  out  of  the  establish- 
ment after  it  was  formed.  Thus,  the 
common  seal,  the  capacity  to  sue  and  be 
sued,  and  the  authority  to  purchase  and  hold 
lands,  follow  as  incidental  qualities,  with- 
out being  expressed  in  the  charter,  10  Co. 
30 ;  2  Bac.  8 ;  and  as  to  the  name,  it  had 
.not  only  been  acquired  by  prescription,  but 
was  sanctified  by  the  statutes.  It  is  unim- 
portant, therefore,  whether  the  establish- 
ment be  called  a  corporation,  or  by  any 
other  name ;  because  the  effect  of  the  legis- 


lative  provisions  was  to  create  a  capacity 
in  the  members  of  the  church,  as  a  commu- 
nity, to  manage  their  social  affairs;  and, 
through  their  proper  organs,  to  take  and  hold 
the  glebe  lands.  It  follows,  that  the  right 
to  the  property  belonged,  exclusively  and 
indisputably,  to  the  church  at  the  period  of 
the  revolution.  For  the  circumstance,  that 
the  dissenters  were  compelled  to  contribute, 
did  not  make  any  difference;  because  it 
was  authorized  by  the  lex  temporis; 
127  which  was  omnipotent:  *and  this 
court  should  decide  as  the  general 
court  of  that  day  ought  to  have  decided ; 
which  must  necessarily  have  been  in  favour 
of  the  church. 

As  to  the  second.     The  declaration  of  in- 
dependence   merely   destroyed   the  relation 
between  the  colony  and  the  mother  country : 
not    between    the  church  and  its  property. 
Nobody  thought  of  such  a  thing  at  the  time ; 
and  the   attempt   would    have   endangered 
the  public  tranquillity.     For    *'non   laturi 
homines  essent,  destringi  aliquid  et  abradi 
bonis,  quae  sanguine,  gentilitate,  sacrorum 
denique  societate,  meruissent,  quaeque  num- 
quam    ut   aliena    et   speranda,    sed    ut  sua 
semperque  possessa,    ac   deinceps   proximo 
cuique    transmittenda,    cepissent."     These 
are  not  speculative   notions   only,    but  the 
opinion    of   the    legislature,  during  a  long 
series  of  years,    was  conformable  to  them. 
For    the   rights  of  the  church  were  recog- 
nized and  maintained  by  various  acts  of  as- 
sembly   passed,    some    immediately,    f^ome 
more  remotely,  after  the  revolution.     Thus 
the   act    of  1776,  expressly   confirms  them, 
Chan.  Rev.  39;  and  the   same   may  be  said 
of   those  of   1784,    ch.  33,  and  1786,  ch.  12. 
Added  to    this,   there   are  many  other  laws 
through    which    the   recognition    may    be, 
either  directly  or   indirectly   traced,  as  the 
act  of  1779,    Chan.    Rev.  117;  that   of  1780, 
Chan.  Rev.  128;  that  of   May  session  1782, 
Chan.   Rev.    162;  that  of   October    session 
1782,  ch.  10;  that  of  May   session   1784,  ch. 
33;  that  of  October   session  1784,  ch.  4,  88; 
that  of  1788,  ch.  47;  that   of   1790,    ch.    59; 
that  of  1798,  Ch.  22;  that  of    1799,    ch.    12; 
and  that  of   1800,    ch.    22.     All  these   laws 
either  confirm    in    words,    or    incidentally 
recognize    the    rights   of  the  church  to  the 
property,  together  with  the  corporate  char- 
acter and  capacity  of  the  vestry  to  take  and 
hold  the  lands  and  to   sue  and  be  sued  con- 
cerning them.     Which  proves  that,    in   the 
general   opinion    of    men,    the   church  had 
not  lost  the  property  by  the  revolution:  So 
far  from  it,  the  legislature  constantly  acted 
upon  the   admission   of   their   rights,   and 
that    was    strengthened    by    the   continued 
possession.     1    Ruth.    Inst.    125.      It     was 

said,  however,  that  the  name  had  been 
128      changed,  and  the  identity  ^destroyed. 

But  that  is  not  correct ;  for  the  name 
was  changed  at  the  instance  of  the  church 
itself,  without  any  intention  of  altering  the 
principles  of  the  society.  On  the  contrary, 
the  principles,  rites  and  discipline  are  the 
same  since  the  change  as  before,  Preface 
to  the  Book  of  Common  Prayer :  and  that 
constitutes  identity ;  for  all  churches  are  the 
same,  which  unite  in  general  principles, 
discipline  and  exterior  observances.  Reid's 
Hist.  Hum.  rinderst.  318;  Mosh.  Bk^cles. 
Hist.  86,  88,  89,  127,  419,  515. 
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As  to  the  third.  Having  proved,  that  the 
rights  of  the  church  are  clear,  by  the  laws 
made  prior  and  subsequent  to  the  revolu- 
tion, it  follows,  that  the  act  of  1802  is  un- 
constitutional and  of  no  force;  because  the 
legislature  cannot  take  away  vested  rights ; 
for  that  would  be  contrary  to  the  bill  of 
rights,  which  affirms  that  men  have  an  in- 
herent right  to  the  enjoyment  of  their  prop- 
erty; and  that  government  was  instituted 
for  the  purpose  of  securing  it.  This  is 
well  illustrated  by  the  reasoning  of  Mr. 
Pitt,  the  British  minister,  upon  the  famous 
India  bill:  On  which  occasion  he  investi- 
gated principles  of  that  kind  with  great 
accuracy,  and  proved  clearly,  that  nothing 
could  be  safe  to  the  citizen,  if  the  legisla- 
ture may  resume,  what  it  has  once  given, 
whenever  it  pleases.  Accordingly  this 
court  held,  in  the  cases  of  Turner  v. 
Turner,  1  Wash.  139,  and  of  Elliott  v.  Lyell, 
3  Call,  269,  that  every  attempt  by  the  leg- 
islature to  impair  antecedent  rights  was 
unconstitutional  and  void. 

The  result  is,  that  the  church  is  entitled 
to  the  property ;  that  the  act  of  1802  is  un- 
constitutional ;  and  that  the  court  of  chan- 
cery ought  to  have  awarded  the  injunction, 
in  order  to  prevent  litigation  and  expense; 
to  settle  the  rights  of  the  parties;  and  to 
quiet  the  church  in  the  enjoyment  of  its 
property. 

Cur.  adv.  vult. 

TUCKER,  Judge.  On  the  present  oc- 
casion, we  are  solemnly  called  on  by 
the  appellants,  in  their  bill  of  complaint, 
to  decide,  whether  an  act  of.  the 
129  general  assembly,  entitled,  ***an  act 
concerning  the  glebe  lands  and 
churches  within  this  commonwealth,"  could 
deprive  the  protestant  episcopal  church  in 
the  parish  of  Manchester  (of  which  they 
style  themselves  the  vestry  and  church 
wardens)  of  the  glebe  in  that  parish,  here- 
tofore purchased,  while  this  country  consti- 
tuted a  part  of  the  British  empire,  for  the 
use  of  the  minister  of  that  parish,  for  the 
time  being,  and  his  successors  forever  ? 

This  is  a  question  which  I  most  sincerely 
regret  has  ever  been  agitated.  At  the  com- 
mencement of  otir  happy  revolution,  that 
reverend  body  of  men,  who  then  filled  the 
pulpits  in  this  country,  far  from  inculcating 
the  doctrines  of  passive  obedience  and  non- 
resistance  to  the  invaders  of  the  rights  of 
their  country,  were  zealous  in  her  cause,  and 
not  only  by  precept  and  exhortation,  but 
even  by  example  in  numerous  instances, 
demonstrated  that  no  selfish  considerations 
of  the  possible  consequences  of  a  change  of 
government,  could  influence  them  to  swerve 
from  that  noble  attachment  to  the  liberties 
of  their  country,  which  communicated  zeal 
and  energy  to  others :  And,  if  ever  men  in 
their  station  deserved  the  esteem  of  their 
country,  that  meed  was  due  to  the  established 
church  in  Virginia,  at  that  period.  That  the 
convention  did  not  explicitly  provide  for  the 
security  of  their  rights  by  a  constitutional 
declaration,  is  an  omission,  of  which  I  pre- 
tend not  to  know,  or  to  assign,  the  cause. 

Nor  can  I  less  regret,  that  this  question, 
on  which  the  legislature  were  so  repeatedly 
urged  to  pass  a  law,  was  so  long,  and  so  re- 
peatedly avoided  and  procrastinated  by  them, 
that    the    reasons    which    might    have    op- 


erated with  those  who  had  participated  in 
the  debates  in  the  convention,  have  either 
been  totally  forgotten,  or  are  still  remem- 
bered, only  by  a  few,  who  have  either  re- 
treated from  the  service  of  their  country,  or 
have  been  appointed  to  serve  her  in  some 
other  department.  But  most  of  all,  I  regret 
that  this  truly  important  question  did  not 
receive  that  solemn  discussion  and  decision, 
which  it  was  intended  it  should  have  received, 
on   the  very  day  that  robbed  Virginia 

130  of  the  oldest,  and  one  of  the  *most  dis* 
tinguished  characters  that  remained  of 

those  who  held  a  place  in  her  revolutionary 
councils ;  and  of  judicial  Talents,  which  will 
ever  mark  that  day  in  the  calendar  of  un- 
fortunate events.  A  decision,  at  that  time, 
would  probably  have  reconciled  the  doubts  of 
all  who  doubted ;  and  would  have  produced 
acquiescence,  at  least,  in  those  who  were  not 
convinced. 

But,  since  it  has  been  reserved  for  me  to 
have  a  part  in  this  truly  important  decision, 
I  shall,  on  the  presetit  occasion,  deliver  that 
opinion,  which  a  diligent  and  minute  en- 
quiry into  the  subject,  and  a  candid  investi- 
gation of  the  grounds  and  principles, 
according  to  which  it  must  be  decided,  will 
enable  me  to  pronounce.  And,  if  in  thi&  in- 
vestigation I  may  appear  to  be  prolix,  that 
circumstance  I  hope  will  acquit  me  of  precip- 
itancy in  forming  my  judgment. 

As  a  preliminary  to  the  due  understand- 
ing of  this  question,  it  may  be  proper  to 
take  some  notice  of  the  common  law  doc- 
trines concerning  parishes,  glebes,  parsons, 
church  wardens,  parishioners  and    vestries. 

1.  Parishes-  These  constitute  a  part  of 
the  ecclesiastical  division  of  England.  It 
seems  agreed,  on  all  hands,  that,  in  the  early 
ages  of  Christianity,  parishes  were  unknown 
there ;  or,  at  least,  signified  the  same  as  a 
diocese  does  now.  There  was  no  appropria- 
tion of  ecclesiastical  dues  to  any  particular 
church  :  Every  man  was  at  liberty  to  con- 
tribute his  tithes  to  whatever  parish,  or 
church,  he  pleased,  provided  only  that  he 
did  it  to  some.  But  it  was  ordered  by  the 
laws  of  king  Edgar,  about  the  year  1790,  that 
*'  Dentur  omnes  decimae  primariae  ecclesiae 
adquam  parochia  pertinet."  The  lords,  as 
Christianity  spread  itsAf,  built  churches 
upon  their  own  demesnes,  or  wastes,  to  ac- 
commodate their  tenants  in  one  or  two  ad- 
joining lordships;  and  obliged  all  their 
tenants  to  appropriate  their  tithes  to  the 
maintenance  of  one  officiating  minister,  in- 
stead of  leaving  them  at  liberty  to  distribute 
them  as  formerly  ;  and  this  tract  of  land, 
the  tithes  of  which  were  so  appropriated, 
was  called  a  parish.  1  Black.  Com.  112,  113, 
114. 

131  *When   lords   of   manors  first  built 
churches  on  their  own   demesnes,  and 

appointed  the  tithes  of  those  manors  to  be 
paid  to  the  officiating  ministers,  the  lord  who 
thus  built  a  church,  and  endowed  it  with  a 
glebe,  or  land,  had  of  common  right  a  power 
annexed  of  nominating  such  minister  as  he 
pleased,  (provided  he  was  canonically  quali- 
fied,) to  officiate  in  that  church  of  which  he 
was  the  founder,  endower,  maintainer,  or,  in 
other  words,  the  patron.  2  Black.  Com.  21. 
The  manner  in  which  these  endowments  of 
the  church,  by  annexing  thereto  a  glebe,  or 
I  land,   for  the  maintenance    of  the  parson, 
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was  made,  does  not  appear.  Probably,  as 
deeds  and  conveyances  were  at  that  time  in 
little  use,  the  endowment  was  made  in  the 
same  manner  as  the  feudatory's  or  tenant's 
estate  was  given  ;  that  is  to  say,  by  the 
ceremony  of  corporal  investiture,  open  and 
notorious  delivery  of  possession  to  the  in- 
cumbent (or  feudatory)  in  the  presence  of 
the  other  vassals,  or  tenants,  of  the  manor. 
2  Black.  Com.  S3.  And  this,  while  feuds  were 
granted  for  life  only,  put  the  incumbent  into 
the  same  situation,  precisely,  with  respect  to 
his  glebe,  as  the  other  tenants  or  vassals 
were  in,  with  regard  to  their  feuds.  And 
this  ceremony,  of  a  public  and  notorious  in- 
vestiture, is  still  preserved  in  the  case  of  par- 
sons in  England,  under  the  name  of  induction: 
which  is  performed  with  even  greater  solem- 
nity than  the  ancient  livery  of  seizen  :  which 
ceremonies  respectively  were  indispensably 
necessary  to  complete  the  title  both  of  the 
feudatory  and  the  parson.  1  Black.  Com.  391 ; 
2  Black.  Com.  311,  312.  **  In  whom  the  fee 
simple  of  the  glebe,"  (says  sir  Edward  Coke) 
**  is  a  question  in  our  books.  Some  hold  it  is 
in  the  patron  ;  but  that  cannot  be  for  two  rea- 
sons. First,  that,  in  the  beginning,  the  land 
was  given  to  the  parson  and  his'  successors ; 
and  1  he  patron  is  no  successor.  Secondly,  the 
words  of  the  writ  of  juris  utrum  be,  si  sit 
libera  eleemosyna  ecclesiae  de  D.,  and  not  of 
the  patron.  Some  hold  that  the  fee  simple  is 
in  the  patron  and  ordinary  ;  but  this  cannot 
be  for  the  causes  above  said :  and,  there- 
fore, of  necessity,  the  fee  simple  is  in  abey- 
ance, as  Littleton  saith."  1  Inst.  341,  a. 
132  *A  parson  is  a  corporation  by  the 
common  law  ;  and  if  lands  be  given  to 
A.  B.,  parson  of  the  parish  of  Dale,  and  his 
successors,  this  gift  shall  enure  as  a  gift  to 
the  use  of  his  church,  and  shall  go  to  his  suc- 
cessors, parsons  of  that  parish.  Co.  L/itt.  8, 
b.  But,  if  the  gift  had  been  made  to  the 
church  wardens  of  the  same  parish,  and  their 
successors,  for  the  use  of  the  church,  the  gift 
would  have  been  void ;  for  church  wardens 
are  not  capable  of  purchasing  lands  for  the 
use  of  the  church,  but  they  may  purchase 
goods  for  Its  benefit.  1  Inst.  3,  a. ;  Wood's 
Inst  88  ;  Finch.  Law,  88, 178.  For  as,  on 
one  hand,  the  parson  of  the  church  is  a  corpo- 
ration for  the  taking  of  land,  for  the  us^  and 
benefit  of  the  church,  and  not  capable  of 
taking  goods,  or  any  personalty,  on  that  be- 
half ;  so,  on  the  contrary,  the  church  war- 
dens are  a  corporation  to  take  money,  or 
goods,  or  other  personal  things,  for  the  use 
of  the  church  ;  but  are  not  enabled  to  take 
lands.    2  P.  Wms.  126. 

What  I  have  said  with  regard  to  a  parson's 
being  a  corporation  at  common  law,  is  to  be 
understood  with  some  qualification.  For 
parsons  were  not  civil  corporations  by  the 
common  law  ;  nor  are  they  so  at  this  day, 
even  in  England  ;  but  ecclesiastical  as  mem- 
bers of  the  established  church.  1  Black.  Com. 
470.  They  were  erected  for  the  furtherance 
of  religion,  and  perpetuating  the  rights  of 
the  church.    Ibid. 

Parishioners  are  a  body  politic  to  many 
purposes  :  as  to  vote  at  a  vestry,  if  they  pay 
scot  and  lot ;  and  they  have  a  sole  right  to 
raise  taxes  for  their  relief,  without  the  inter- 
position of  any  superior  court,  may  make  by- 
laws to  mend  the  highways,  and  for  repairing 
the  church  ;  and  making  a  bridge  or  any  such 


thing  for  the  public  good.  8  Mod.  354,  argo. 
Jacob's  Lt.  Diet,  word  Parishioner. 

The  parishioners,  or  inhabitants,  or  probi 
homines  of  Dale,  are  not  capable  of  purchas- 
ing lands.  Co.  Litt.  3,  a.  But  Mr.  Hargrave, 
in  a  note,  refers  to  a  case  in  Dyer,  100,  of  a 
grant  by  the  crown,  probis  hominibus  de 
Islington,  rendering  rent :  and  in  4  Inst. 

133  297,   sir  Edward  Coke  mentions  *the 
grant  of  a  privilege  within  a  forest,  to 

all  the  inhabitants  being  freeholders  within 
the  forest,  as  good  by  the  forest  law. 

By  the  common  law,  the  parish  rates  must 
be  made  with  the  consent  of  the  major  part 
of  the  parishioners,  housekeepers,  or  occu- 
piers of  lands.  In  order  to  which  they  must 
have  notice  of  a  vestry,  (a  place  so  called  from 
the  vestments  of  the  minister  kept  there,  and 
in  which  the  meeting  of  the  parishioners  is 
held,)  and  then  all  absent  are  concluded  by 
the  majority  of  them  that  are  present,  who, 
in  the  construction  of  law,  are  the  whole 
parish.    Wood's  Inst.  90 ;  2  Stra.  1045. 

By  custom,  however,  these  may  be  select 
vestries.  Ibid.  But  lands  for  the  use  of  the 
church  must  be  purchased  in  the  name  of 
trustees.     Ibid. 

If  any  sole,  or  aggregate  corporation,  ec- 
clesiastical or  temporal,  (for  the  words  of  the 
statute  be  si  quis  religiosus  vel  alius,)  pur- 
chase lands  or  tenements  in  fee,  they  have 
capacity  to  take,  but  not  to  retain,  unless 
they  have  a  sufficient  license  in  that  behalf ; 
for  within  the  year  after  the  next  alienation, 
the  next  lord  of  the  fee  may  enter,  &c. ;  and, 
for  default  of  all  the  mesne  lords,  the  king. 
Co.  Litt.  2,  b. 

Corporations,  whether  sole  or  aggregate, 
ecclesiastical  or  temporal,  being  merely  crea- 
tures of  the  law,  it  seems  reasonable  to  pre- 
sume, that  the  laws  of  England,  respecting 
them,  which  were  in  force  at  the  time  the 
colony  of  Virginia  was  first  settled,  were 
brought  over  hither  at  the  time ;  and  where 
not  altered  or  repealed  by  legislative  or  con- 
stitutional acts,  remain  in  force,  by  virtue  of 
the  ordinance  of  convention,  May  1776,  ch.  5, 
(edi.  1785,  p.  37.)  But  ecclesiastical  corpo- 
rations, (or  more  properly  speaking,  bodies 
politic,)  being  erected  for  the  purpose  of  per- 
petuating the  rights  of  the  established  church, 
must  be  presumed  to  have  ceased,  as  soon  as 
that  constitution  was  established,  which  did 
not  admit  of  any  establishment  of  religion 
in  Virginia;  and  therefore  the  laws  which 
regarded  them  as  part  of  the  body  politic, 
were  repealed  by  the  revolution. 

134  *And  with  respect   the  capacity  of 
persons  to  purchase  and  hold  lands,  the 

same  conclusion  seems  also  to  be  reasonable ; 
these  being  general  laws,  not  local  in  their 
nature,  or  confined  to  the  kingdom  of  Eng- 
land. 

If  these  inferences  are  just,  it  will,  then 
follow,  that  neither  church  wardens,  vestries, 
nor  parishioners,  are,  by  the  common  law, 
capable  of  purchasing  or  holding  lands,  for 
the  use  of  the  church. 

And  that  parsons,  unless  by  special  license, 
could  not  hold  against  the  crown,  although 
they  might  purchase  lands,  to  them  and  their 
successors,  for  the  use  of  the  church.  And  as 
all  escheats,  penalties  and  forfeitures  hereto- 
fore going  to  the  king  (except  such  as  the  leg- 
islature may  have  abolished)  now  go  to  the 
commonwealth,  if  there  be  any  case  of  apur- 
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chase  of  lands  by  a  parson  for  the  use  of  his 
church,  without  license,  the  forfeiture  (unless 
saved  by  the  repeal  of  all  British  statutes) 
will  go  to  the  commonwealth.  And,  if,  as 
judgre  Blackstone  informs  us,  2  Black.  Com. 
268,  the  king  might  have  entered  on  the  lands 
so  purchased  in  mortmain,  for  the  forfeiture, 
it  follows,  that  the  commonwealth  may  now 
do  the  same.  Sir  Edward  Coke*s  text  is, 
"  Within  the  year  after  the  alienation,  the 
next  lord  of  the  fee  may  enter  ;  and,  if  he  do 
not.  then  the  next  immediate  lord  from  time 
to  time  to  have  a  year,  and  for  default  of  all 
the  mesne  lords,  then  the  king  to  have  the 
land  so  aliened  forever."  Co.  Litt.  2,  b. 
This  opinion  of  judge  Blackstone,  that  the 
king  may  enter  for  the  forfeiture  by  aliening 
lands  in  mortmain,  does  not  seem  reconcile- 
able  to  the  general  maxim  that  the  king  can 
neither  take,  nor  part  with,  any  thing  but  by 
matter  of  record.  3  Black.  Com  250 ;  Finch. 
I^aw,  82.  And,  in  the  same  passage,  the 
commentator  proceeds  to  say.  That  it  is  a 
part  of  the  liberties  of  England,  and  greatly 
for  the  safety  of  the  subject,  that  the  king 
may  not  enter  upon  or  seize  any  man's  pos- 
sessions upon  bare  surmizes,  without  the 
intervention  of  a  jury  ;  and  for  this  he  cites 
Gilb.  H.  of  the  Exch.  and  Hob.  347.  I  incline 
therefore  to  doubt,  whether  the  king  might 
have  entered  for  the  forfeiture  in  such  a 
135  casCt  *or  not.  Nor  is  it  perhaps  mate- 
rial, as  to  that  particular  case :  although 
the  principle^  as  it  applies  to  the  means  by 
which  the  commonwealth  may  acquire  the 
possession  of  lands  in  cases  of  forfeiture  in 
general,  may  possibly  be  deemed  of  the  ut- 
most importance  to  the  community.  And 
this  appears  the  more  reasonable,  because, 
even  in  case  of  treason  or  felony,  '*  the  lands 
of  the  traitor  or  felon,  nor  even  his  goods, 
cannot,  saith  sir  Edward  Coke,. 2  Inst.  48,  be 
granted  to  any :  no,  not  so  much  as  by 
promise,  nor  any  of  his  lands,  or  goods, 
seized  into  the  king's  hands,  before  attain* 
der.*'  And  sucely  this  principle  is  as  neces- 
sary to  be  cherished  in  a  commonwealth,  as 
under  a  monarchy.  And  indeed  it  has  been 
expressly  recognized  and  adopted  by  the  leg- 
islature  of  this  commonwealth  in  the  act  of 
1785,  ch.  81,  edi.  1794,  ch.  15. 

Be  this  as  it  may,  the  legal  title  to  the 
glebes  in  Virginia  must,  according  to  the 
preceding  view  of  the  rules  of  the  common 
law,  have  been  made  either  to  trustees,  or  to 
the  parson  and  his  successors,  by  a  special 
license,  (without  which  they  were  liable  to 
forfeiture)  or  to  some  person  or  body  politic 
authorized  by  law  to  purchase,  and  hold 
lands  for  the  benefit  of  the  churches,  respec- 
tively, for  which  they  were  intended  as  an 
endowment.     We  must  therefore  enquire, 

1.  Whether  by  general  provision  to  be 
found  in  the  colonial  laws,  any  person,  or 
persons,  or  body  politic  or  corporate  were  de- 
clared capable  in  law  to  purchase,  or  to  take 
and  hold  lands  for  the  use  of  the  churches  in 
the  several  parishes  in  the  colony,  or  not  ? 

The  act  of  1661,  ch.  3,  preserved  in  Purvis, 
entitled,  "glebes  to  be  laid  out,"  is  wholly 
silent  as  to  this  matter,  declaring  only, 
"  That  for  the  better  encouragement  and  ac- 
commodation of  the  ministry,  there  be  glebes 
laid  out  in  every  parish,  and  a  convenient 
house  built  for  the  reception  and  abode  of 


the  minister,  according  to  his  majesty's  in- 
structions." 

136  *The  king,  according  to  the  theory  of 
the  then  existing  government,  being 

absolute  lord  of  the  soil,  the  appropriations 
made  pursuant  to  this  act,  and  those  in- 
structions, bear  a  very  strong  analogy  to  the 
original  donation,  or  endowment  of  the 
churches  by  lords  of  manors  upon  their  de- 
mesne lands  in  England.  And  it  is  probable 
that  a  patent  or  conveyance  was  thought 
necessary  for  the  glebes  so  set  apart,  under 
that  act.  For  the  king  being  the  lord  of  the 
soil  was  regarded  as  the  patron  and  founder 
of  their  churches,  which  seems  for  a  time  to 
have  occasioned  some  disputes  in  the  colony 
concerning  the  right  of  presentation. 

It  seems  presumable  that  above  thirty 
glebes  were  appropriated  to  the  several  par- 
ishes under  this  law  (see  Mercer's  Abridg- 
ment, title,  Parishes) ;  and  it  is  equally  to  be 
presumed  that  no  patent  or  conveyance  for 
any  of  them  can  at  this  day  be  found,  unless 
such  as  might  be  given  by  will. 

The  act  of  1696,  ch.  11,  a  manuscript  copy 
of  which  I  have  seen,  after  reciting  that  the 
law  then  in  force,  entitled,  "  glebes  to  be 
laid  out,"  in  making  such  provision  doth  ap- 
pear very  deficient,  and  uncertain,  repeals 
the  same :  it  is  then  further  enacted,  that 
every  vestry  shall  be,  and  are  authorized  and 
empowered,  where  the  same  is  not  already 
done,  to  purchase  and  lay  out  a  tract  of 
land  for  the  glebe,  in  their  discretion,  and  at 
the  charge  of  their  respective  parishes  ;  and 
likewise  to  build  a  convenient  dwelling  house 
for  the  reception  and  abode  of  the  minister 
of  such  parish. 

The  several  acts  of  1727,  ch.  6,  and  1748, 
ch.  28,  are  made  in  confirmation  of  the  au- 
thorities given  by  this  act ;  and  the  latter 
particularly  makes  that  a  duty  in  the  vestry, 
which  the  former  only  gave  them  authority 
to  do  ;  the  words  are,  **  That  in  every  parish, 
where  a  good  and  sufficient  glebe  is  not  al- 
ready purchased  and  appropriated,  a  good 
and  convenient  tract  of  land  shall  be  pur- 
chased by  the  vestry,  and  assigned  and  set 
apart  for  a  glebe,  for  the  use  of  the  minister 
of  such  parish  and  his  successors,  in  all  times 
hereafter.  And  it  is  thereby  declared  and 
enacted,  that  the  vestry  of  every  such  par- 
ish shall  have    power,   and  they  are 

137  *thereby   authorized    and  required   to 
levy  the  charge  of  the  glebe  land  and 

buildings  on  the  titheable  persons  in  their 
respective  parishes."  Words  cannot  well  be 
more  explicit  than  these,  both  as  to  the  pur- 
chasing of  the  glebes,  and  as  to  the  manner 
of  paying  for  them. 

The  vestries  in  Virginia  were  not  com- 
posed as  it  appears  they  generally  are  in 
England,  of  the  parishioners,  or  a  major 
part  of  them  assembled  in  vestry,  as  before 
mentioned  ;  but  resemble  the  select  vestries, 
which  by  custom,  are  to  be  met  with  in  some 
parishes  there.  They  seem  to  have  been 
constituted  at  a  very  early  period  of  the  col- 
ony, "for  making  and  proportioning  levies 
and  assessments,  for  building  and  repairing 
the  churches  and  chapels,  provision  for  the 
poor,  maintenance  of  the  minister,  and  such 
other  necessary  uses,  and  for  the  more  orderly 
management  of  all  parochial  affairs."  And 
for  those  purposes,  it  was  enacted  that 
twelve  of  the  most  able  men  of  each  parish 
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be  by  the  major  part  of  the  parish  chosen  to 
be  a  vestry,  out  of  which  number  two  church 
wardens  to  be  yearly  chosen  by  the  minister 
and  vestry  ;  and  in  case  of  the  death  of  any 
vestryman,  or  his  departure  out  of  the  parish, 
the  minister  and  vestry  were  to  choose 
another  in  his  room.  Lr.  Virgr.  1661,  ch.  2. 
These  vestries  then  were  to  have  perpetual 
succession  according  to  that  constitution  ; 
and  although  there  is  no  express  declaration 
either  in  that,  or  any  subsequent  general 
law,  that  they  shall  be  a  body  corporate  and 
politic,  and  be  capable  to  purchase  and  hold 
lands  for  the  use  of  their  respective  churches, 
yet  I  conceive  it  to  be  a  necessary  and  una- 
voidable inference  and  deduction  from  all 
these  acts  taken  together,  that  they  were, 
and  should  be  regarded  as  a  body  politic  for 
those  purposes. 

To  this  there  may  be  two  objections : 

First.  That  the  king,  by  virtue  of  his  pre- 
rogative, was  the  only  person  that  could 
erect  either  an  ecclesiastical,  or  lay  corpo- 
ration, 10  Co.  33,  b.  ad  finem  ;  and  that  this 
must  be  done  by  charter.  Ibid.    That  every 

corporation  must  have  a  name,  &c. 
138  *To  this  it  may  be  answered,  that 

the  king's  assent  to  the  first  of  these 
acts  must  be  presumed,  and  that  it  was  ex- 
pressly given  by  the  act  of  1748,  ch.  28,  as 
appears  by  a  note  in  the  margin  (Edi.  1769, 
page  250) :  and  that  even  in  England,  corpo- 
rations have  been  created  by  act  of  parlia- 
ment, the  king's  assent  to  which  is  either 
equal  to  the  grant  of  a  charter,  or  a  waver 
of  his  prerogative,  in  that  respect. 

That,  in  creating  a  corporation,  the  law 
does  not  seem  to  require  any  set  form  of 
words,  10  Co.  30  ;  and  that  it  is  held,  that  if 
the  king  grants  lands  to  the  inhabitants  of 
D.  their  heirs  and  successors  rendering  rent, 
that  for  any  thing  touching  those  lands,  this 
is  a  corporation  ;  but  not  for  other  purposes. 
1  Bac.  Ab.  500. 

That  as  neither  the  parishioners,  nor 
church  wardens  were  capat>le  of  purchasing 
lands  for  the  use  of  the  church,  and  it  might 
be  doubtful  whether  the  ministers  or  incum- 
l>ents  could  do  it  without  a  special  license,  if 
the  vestry  could  not  hold  the  lands,  the  in- 
tention of  the  law  would  be  wholly  frustrated, 
for  want  of  some  body  capable  of  purchasing 
and  holding  the  lands,  for  the  use  of  the 
churches.     Co.  Litt.  94,  b. 

That  the  purchasing  of  lands  for  the  use 
of  the  churches,  being  a  duty  prescribed  to 
the  vestry,  it  must  be  intended  that  the  leg* 
islature  meant  to  authorise  them  to  take  the 
conveyances  to  themselves,  and  hold  the 
lands  for  the  uses  and  purposes  prescribed  by 
the  act.  For  all  incidents  are  ever  implied 
by  a  statute.    2  Inst.  221. 

Secondly.  It  may  be  objected,  that  the 
great  number  of  private  acts,  which  were 
made  from  time  to  time  by  the  legislature, 
in  which  the  vestries  were  expressly  declared 
to  be  empowered  and  made  capable  to  take, 
receive  and  hold  any  land  to  be  purchased  or 
given  for  a  glebe  for  the  use  of  the  parsons 
of  their  respective  parishes,  for  the  time  be- 
ing, forever,  manifest  tlie  opinion  of  the  leg- 
islature  in  all  those  cases  to  have  been,  that, 
without  such  a  clause,  the  vestries  would  not 
have  been  capable  of  taking  and  holding 
lands  for  those  purposes.  Vid.  the 
139      acts  of  1734,  ch.  20 ;  1736,  ch.  ♦22 ;  1738, 


ch.  20;  1740,  ch.  4;  1742,  ch.  30,  31; 
1744,  ch.  19  and  31,  and  probably  many  more. 

To  this  I  answer,  that  notwithstanding 
the  greatest  respect  is  certainly  due  to  the 
opinion  of  the  legislature  respecting  any 
matter  of  law,  yet  the  opinion  of  the  legis- 
lature, where  it  is  only  collaterally  mani- 
fested, does  not  constitute  the  law  ;  and  even 
where  such  an  opinion  is  directly  expressed, 
if  it  be  only  by  way  of  recital,  and  not  made 
part  of  an  enacting  or  declaratory  clause, 
such  opinion,  so  expressed,  does  not  conclude 
the  judiciary  from  examining  into,  and  pro- 
nouncing the  law  to  be,  what  according  to 
their  best  judgment  it  shall  appear  to  them. 
Therefore,  although  it  does  undoubtedly 
appear  from  these  private  acts,  that  the 
legislature  most  generally  thought  such  a 
clause  necessary  to  enable  the  vestries  to 
take  and  hold  lands,  yet  that  might  be  only 
the  eifect  of  abundant  caution.  Nor  are 
wanting  instances  where  such  clauses  have 
been  wholly  pretermitted.  Virg.  Laws, 
1732,  ch.  18  ;  1744,  ch.  19,  23,  25. 

Upon  these  grounds,  I  conceive  there  is  a 
strong  presumption  that,  from  the  year  1696, 
to  the  period  of  the  American  revolution,  the 
vestries  in  Virginia  were  a  body  politic 
capable  of  purchasing  and  holding  lands  for 
the  use  of  the  ministers  of  their  respective 
parishes ;  and  capable  of  a  perpetual  suc- 
cession, for  those  and  other  parochial  pur- 
poses. And  secondly,  that  the  legal  titles  to 
all  the  glebe  lands  in  Virginia,  purchased 
since  the  year  1696,  were  at  the  period  of 
the  revolution  vested  in  the  vestries  of  the 
respective  parishes,  unless  the  contrary,  in 
particular  cases,  be  shewn. 

2.  I  shall  now  proceed  to  enquire,  Whether 
the  legal  title  to  the  glebes,  thus  supposed 
to  be  vested  in  the  vestries  of  the  several 
parishes  respectively,  still  subsists  and 
remains  in  those  bodies  ? 

The  act  of  October  1776.  ch.  2,  §  4,  declares, 
That  there  shall,  in  all  time  coming,  be  saved 
and  reserved  to  the  use  of  the  church  by 
law  established,  the  several  tracts  of  glebe 

land  already  purchased,  as  also  the  per- 
140      petual   benefit  and  *enjoyment  of  all 

private  donations  theretofore  made,  for 
the  better  support  of  the  said  church  and  its 
ministers.  This  act  may  therefore  be  re- 
garded as  a  confirmation  of  the  legal  estates 
vested  in  the  vestries,  as  well  as  of  the  uses 
and  purposes  for  which  such  legal  estates 
were  held. 

By  the  acts  of  May  1780,  ch.  22,  and  May 
1782,  ch.  36,  the  vestries  in  twelve  counties 
beyond  the  Blue  ridge  of  mountains  were 
dissolved. 

In  May  1784,  ch.  33,  an  act  occurs  to 
empower  the  vestry  of  Antrim  to  sell  the 
glebe,  and  to  purchase  one  more  convenient 
for  the  use  and  benefit  of  the  minister  of  the 
said  parish,  for  the  time  being,  forever. 
Several  other  like  acts  may  be  found  since 
the  revolution. 

And,  in  October  1784,  ch.  43,  I  find  an  act 
authorizing  the  vestry  of  the  parish  of  Man- 
chester to  straighten  the  line  between  the 
glebe  land  of  that  parish  and  the  lands  of 
William  L/Ogwood,  and  to  exchange,  by 
deed,  to  be  recorded  in  the  court  of  Chester- 
field county,  such  parts  of  the  glebe  land  as 
will  by  this  means  be  annexed  to  the  land  of 
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the    said  Logfwood,  for  such    parts    of  his 
land,  as  will  be  annexed  to  the  said  glebe. 

By  an  act  of  the  same  session,  1784,  ch. 
88,  for  incorporating  the  protestant  episcopal 
church,  all  former  vestries  were  declared  to 
be  dissolved,  on  the  day  before  the  Monday 
in  the  next  Easter  week  ;  and  an  entire  new 
mode  of  electing  vestries  was  established  : 
and  all  former  acts  for  the  support  of  the 
clergy  were  repealed.  A  general  election  of 
vestries  throughout  the  state  was  directed  to 
be  held  the  ensuing  Monday  in  Easter  week, 
and  thereafter  on  the  same  day  in  every 
third  year. 

By  this  act,  the  minister  and  vestrymen  of 
the  several  parishes  in  this  commonwealth, 
at  that  time  (or  in  case  of  a  vacancy),  the 
vestry  of  each  pariah  and  their  successors 
forever,  were  made  a  body  politic  and  cor- 
porate by  the  name  of  the  minister  and  ves- 
try of  the  protestant  episcopal  church  in  the 
parish  where  they  respectively  reside,  with 
capacity  to,  purchase  and  hold  lands ; 
141  and  the  glebe  lauds,  &c.  were  ^vested 
in  them  and  their  successors  forever, 
with  an  exception  of  the  glebe  lands  in  the 
county  of  Augusta. 

The  succeeding  year,  1785,  ch.  12,  another 
act  passed  authorizing  the  election  of  vestries 
in  all  those  parishes  where  it  had  not  already 
been  done  in  pursuance  of  the  former  act, 
and  declaring  them,  when  elected,  to  have 
the  like  capacities,  &c. 

By  an  act  of  the  next  year,  1786,  ch.  12,  the 
act  for  incorporating  the  protestant  episcopal 
church  was  repealed.  Saving,  to  all  reli- 
gious societies,  the  property  to  them  respec- 
tively belonging ;  who  are  thereby  authorized 
to  appoint,  from  time  to  time,  according  to 
the  rules  of  their  sect,  trustees,  who  shall  be 
capable  of  managing  and  applying  such 
property  to  the  religious  uses  of  such  socie- 
ties. And  to  guard  against  all  doubts  and 
misconstructions,  it  is  further  enacted  and 
declared,  that  so  much  of  all  laws,  now  in 
force,  as  prevents  any  religious  society  from 
regulating  its  own  discipline,  shall  be,  and 
is  hereby  repealed. 

The  act  of  1788,  ch.  47,  declares,  that  the 
trustees  of  the  protestant  episcopal  church 
and  their  successors  shall,  to  all  intents  and 
purposes,  be  considered  as  successors  to  the 
former  vestries,  and  shall  have  the  same 
power  of  holding  and  managing  all  the  prop- 
erty formerly  vested  in  them,  whether  for 
charitable  purposes,  by  private  donation,  or 
in  trust  for  the  use  of  individuals. 

As  the  bill  no  where  states  that  the  com- 
plainants were  elected  vestrymen  and  church 
wardens,  pursuant  to  the  act  for  incorporat- 
ing the  protestant  episcopal  church,  nor,  that 
since  the  act  for  repealing  that  act,  they 
were  appointed  trustees  for  the  managing 
and  applying  the  property  belonging  to  their 
church,  I  might  here  close  my  remarks  upon 
this  particular  case,  by  observing  shortly, 
that  the  complainants  have  not  shewn  any 
legal  title  in  themselves,  under  either  of 
those  acts.  But,  as  this  question  is  consid- 
ered as  a  general  one,  in  which  the  constitu- 
tionality of  an  act  of  the  legislature  may  be 
questioned,  if  a  clear  and  perfect  case  were 
made  out  on  the  part  of  the  legislature,  I 

shall  proceed. 
142  ♦The  act  of  1798,  ch.  9,    expressly 

repeals  all  those  acts,   (viz :    October 


1776,  ch.  2 ;  October  1779,  ch.  36 ;  1784,  ch. 
88;  1785,  ch.  37;  1786,  ch.  12;  1788,  ch.  47); 
but  does  not  notice  the  private  acts  before 
mentioned ;  so  that  the  act  concerning  this 
particular, glebe  may  perhaps  not  be  affected 
by  this  act. 

Without  stopping  (for  the  present)  to  con- 
sider what  effect  the  private  act  of  1784,  ch.  ' 
43,  may  have  upon  this  particular  case,  let 
us  endeavour  to  discover  the  effect  of  the 
other  acts,  which  may  be  deemed  public,  or 
at  least  more  general  acts. 

The  act  of  1784,  ch.  88,  for  incorporating 
the  protestant  episcopal  church,  in  the  pre- 
amble sets  forth,  **  That  the  clergy  of  the 
protestant  episcopal  church,  by  their  petition 
presented,  have  requested  that  their  church 
may  be  incorporated.*'  This  petition  may, 
therefore,  be  considered  a^a  surrender  on 
the  part  of  the  clergy  (if  not  of  the  vestries) 
of  their  former  rights  and  privileges : 
Which,  says  judge  Blackstone,  is  a  kind  of 
suicide,  and  one  of  the  modes  by  which  a 
corporation  may  be  dissolved.  And  the  act 
made  in  consequence  of  that  petition,  seems 
to  amount  to  an  acceptance  of  that  surren- 
der, by  the  general  assembly,  on  the  one 
hand,  and  the  declaration  that  the  former 
vestries  should  be  dissolved  on  the  Easter 
Monday  following,  and  that  all  former  laws 
concerning  vestries,  glebes  and  churches, 
should  be  repealed,  seems  to  be  a  kind  of  par- 
liamentary sanction  given  to  that  transac- 
tion, and  amounts,  I  presume,  to  an  absolute 
dissolution  of  those  bodies,  by  a  legislative 
act,  which  is  another  mode  by  which  the 
ancient  books  agree  that  a  corporation  may 
be  dissolved.     1  Black.  Com.  484. 

But  whether  this  petition  on  the  part  of 
the    clergy    only,    without  any   concurrent 
act  done  by    the   vestries,  would  of    itself 
amount    to    a    surrender    of    their    estates 
in    their    glebes,    might    be    doubted ;  but 
wherever  the  vestries  concurred  in  carrying 
the  act    into  execution,  it  would   seem  that 
the  consequence  of  all  these  things  taken  to- 
gether, must  have  been  a  complete  dissolution 
of  the  former  bodies  politic,  and  the 
143      *acceptance  of  an  entire  new  constitu- 
tion.    3  T.  Rep.  197,  585,  587,   589;  1 
Fonbl.  Eq.  307,  n.     For,   by  the  last   men- 
tioned act,  the  clergy  were  made  a  compo- 
nent   part    of    the    body  politic,  with  the 
vestry,  whenever  there  should  be  a  vacancy 
in  the  church.    Whereas  the  vestry,  before, 
had  in  them  probably  the  legal  estate  in  the 
fee  simple  of  the  glebes,  although  the  parson 
had     the  whole  beneficial  interest  therein, 
and  even  a  freehold  at  law  from  the  moment 
of  induction  ;  and  this  interest  had  a  retro- 
spect to  the  time  when  the  former  incumbent 
ceased  to  be  the  incumbent.     And  this  rule 
of  law  was  founded  upon  the  principle  that 
a  corporation  never  dies.     So  that  the  rights 
of  the  incumbent,  by  a  kind  of  jus  postle- 
minii,  were  supposed  to  have  relation  back 
to  the  day  of  his  predecessor's  death.     This 
principle,  I  conceive,  was  abolished  by  the 
revolution  ;  for  parsons  being  ecclesiastical 
corporations  for  the  purpose  of  perpetuating 
the  rights  of  the  established  church,  must 
have  ceased   to  be  corporations,  as  soon  as 
the     established     church     was    abolished. 
Which  the  counsel  for  the  complainants  have 
admitted  was  the  effect  of  the  revolution. 
Again,  the  new  vestries  had  not  in  them  the 
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power  of  continuiag*  their  own  succession, 
as  the  former  had ;  but  were  to  be  elected 
triennially  by  the  members  of  the  protestant 
episcopal  church,  in  their  parish,  &c.  So 
that  wherever  a  new  vestry  was  chosen,  with 
the  assent  of  the  former,  (either  express  or 
implied),  it  would  seem  that  an  entire  new 
body  politic  was  created,  in  whom  the  prop- 
erty of  the  former  body  politic,  and  of  the 
beneficiary,  for  whose  use  the  glebe  was 
held,  was,  by  the  joint  consent  and  agree- 
ment of  all  parties,  and  with  the  sanction 
of  the  legislature  superadded  thereto,  vested 
as  completely  as  it  was  originally  in  the 
former  vestries. 

To  this  it  may  b/e  objected,  that  a  body 
politic  may  be  incorporated  by  one  name, 
and  after  by  another  name,  and  then  they 
shall  use  their  name  according  to  their  sec- 
ond incorporation ;  and,  yet  shall  continue 
their  possessions,  and  all  other  franchises 
and  privileges,  which  they  had  before  by  the 
other  name.     4  Co.  87.     So  that  in  this 

144  case  there  was  *no  dissolution  of  the 
body  politic,  in  whom  the  legal  estate 

in  the  glebes  was  vested ;  but  a  mere  altera- 
tion in  the  style  and  name  of  the  body  politic, 
with  alteration  as  to  some  of  its  privileges, 
but  none  of  those  which  relate  to  its  capacity 
to  hold  lands  for  the  use  of  the  minister  of 
the  parish  for  the  time  being. 

To  this  it  may  be  answered,  that  under  the 
former  laws  and  constitution  of  the  colony 
of  Virginia,  the  parson,  and  the  vestry  were 
considered  as  part  of  the  general  body  pol- 
itic, or  state ;  and  not  as  a  mere  private  in- 
corporation, with  capacity  to  hold  lands,  to 
a  certain  amount,  for  a  special  purpose: 
The  former  being  a  branch  of  the  hierarchy 
for  the  monarchical  constitution,  and 
engrafted  upon  the  government  itself ; 
whereas,  the  latter  were,  at  most,  an  eleemos- 
inary  body,  for  private,  although  in  some 
measure,  spiritual  purposes :  and  that  the 
acceptance  of  such  a  private  foundation,  in 
lieu  of  their  former  privileges,  immediately 
connected  with  the  government  itself,  must 
be  construed  as  a  total  surrender  of  their 
former  state  ;  and  an  acceptance  of  an  en- 
tirely new,  and  essentially  different,  consti- 
tution of  incorporation. 

And  if  this  should  be  the  true  light  in  which 
the  act  for  incorporating  the  protestant 
episcopal  church  ought  to  be  viewed,  it  will 
probably  lead  us  to  get  clear  of  some  of  those 
embarrassments  in  which  this  complicated 
and  intricate  question  is  involved. 

For  if  this  ancient  body  politic,  which 
formed  a  branch  or  member  of  the  constitu- 
tion, was  actually  dissolved,  either  by  the 
rejection  of  the  king  as  supreme  head  of  the 
church,  at  the  time  of  adopting  our  present 
constitution,  or  by  the  act  incorporating  the 
protestant  episcopal  church,  it  would  seem 
that,  in  either  of  these  cases,  the  ancient 
right  was  wholly  discontinued,  and  that  upon 
such  dissolution  of  a  body  politic,  all  the  con- 
sequences incident  to  the  dissolution  of  a 
body  politic,  by  the  common  law,  would 
immediately  follow.  And  then  the  question 
would  turn  upon  the  right  which  the  legisla- 
ture possess  to  dispose  of  that  property, 
otherwise  than  the  law  had  already  disposed 
of  it,  eo  instanti,  that  a  dissolution  of  the 
ancient  body  politic  took  place. 

145  *There  is  still  one  point  of  view   in 


which  this  question  (as  a  general  one) 
may  be  considered.  The  object  for  which  the 
ancient  vestries  were  appointed  was,  amonfr 
others,  that  ministers  for  the  established 
church  might  be  elected  from  time  to  time 
without  the  church  remaining,  for  any  leufi^th 
of  time  vacant.  The  act  of  1748,  ch.  28,  sect. 
7,  declares,  **that  the  sole  right  of  presenta- 
tion shall  be,  and  remain,  in  the  several  ves- 
tries, for  and  during  the  term  of  twelve 
months  next  after  a  vacancy  shall  happen  in 
their  respective  parishes.*'  Here  we  may 
ask,  where  no  presentation  has  been  made  by 
any  ancient  vestry,  for  twelve  months  after 
a  vacancy,  if  the  act  were  still  in  force,  could 
such  vestry,  the  vacancy  still  continuing, 
rightfully  present  to  the  church,  according  to 
what  is  said  in  2  Black.  Com.  276,  277  ? 

By  the  ancient  usage,  and  probably  by 
virtue  of  some  law,  or  instruction  from  the 
king,  which  I  have  not  seen,  or  heard  of.  the 
governour  of  the  colony  was  (as  I  have  under- 
stood) entitled  to  present.  And  if  he  neg- 
lected to  do  so,  for  a  certain  time,  then  the 
bishop  of  IlK>ndon,  and,  after  all,  perhaps  the 
king,  by  his  prerogative.  Now  the  revolu- 
tion certainly  annihilated  this  part  of  onr 
ecclesiastical  constitution.  The  forfeiture 
incurred  by  the  lapse,  would  consequently 
accrue  to  the  commonwealth,  by  the  20th 
article  of  our  constitution.  But  the  governonr 
could  not  in  this  case  present ;  for  he  is  abso- 
lutely prohibited  from  exercising  any  part  of 
the  royal  prerogative.     Constit.  Virg.  art.  9. 

Here  we  may  ask,  whether  the  ancient  ves- 
tries were  to  be  considered  as  the  patrons  of 
the  church  ?  For  although  the  period  in 
which  a  lapse  might  be  incurred,  had  elapsed, 
yet  if  the  patron  should  present,  before  any 
presentation  by  the  bishop,  the  metropolitan, 
or  even  by  the  crown,  such  presentation  by 
the  patron  was  good.    2  Black.  Com.  277. 

I  confess  I  can  find  no  grounds  to  consider 
them  in  this  light :  they  were  neither  the 
founders,  nor  donors,  of  the  churches  and 
glebes  ;  but  merely  parochial  officers. 

If  then,  their  authority  extended  no  further 
than  the  act  of  assembly  may  be  sup- 
posed to  give  it,  after  the  lapse  of 
146  *twelve  months,  without  presentation, 
the  right  of  presentation  was  forever 
lost  and  gone  from  them  ;  and  until  the  leg- 
islature should  provide  for  the  manner  in 
which,  under  such  circumstances,  the  church 
might  be  filled,  it  must  forever  remain 
vacant. 

Now,  when  the  end  of  an  institution  is 
gone,  the  institution  itself  is  gone.  12  Mod. 
19  ;  1  Show.  280  ;  IT.  Rep.  214,  241,  248.  Con- 
sequently, in  those  parishes  where  there  has 
been  no  incumbent  for  twelve  months,  the 
ancient  vestries  can  never  more  present  an 
incumbent ;  and  the  end  of  the  institution  in 
every  such  case  being  lost,  the  institution 
itself  is  gone  ;  or,  in  other  words,  the  vestries 
are  forever  dissolved. 

But  by  the  common  law,  if  lands  are  given 
to  a  corporation  which  is  afterwards  dis- 
solved, the  donor  shall  have  the  lands  again; 
for  the  law  annexes  such  a  condition  in  every 
grant  to  a  body  politic,  Co.  L/itt.  14,  b.;  and 
Edward  Coke  says  expressly,  that  no  writ  of 
escheat  lieth  in  this  case  ;  but  it  would  seem, 
that  the  donor  or  gran  tor,  may  re-enter.  Ibid. 
It  is  true  that  Mr.  Hargrave  expresses  a  doubt 
upon  it.    But  judge  Blackstone  has  adopted 
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the  opinion  of  lord  Coke,  1  Black.  Com.  484 ; 
and  his  authority  is  decisive  with  me  in  this 
case.     1  Fonbl.  Eq.  308,  n. 

Here,  then,  the  question,  who  were  the 
donors  of  the  g'lebes  in  Virginia  ?  immedi- 
ately presents  itself. 

To  which  we  may  venture  to  answer, 

1.  That,  presumptively,  the  crown  was  the 
donor  of  the  glebes,  appropriated  antecedent 
to  the  year  1796.  For  the  act  of  1661,  (which 
I  suspect  to  have  been  of  earlier  date,)  entitled 
"glebes  to  be  laid  out ;"  and  which  refers  to 
his  majesty's  instructions,  will  not,  I  think, 
admit  of  any  other  construction. 

2.  In  all  cases  where  donations  of  glebes, 
by  deed  or  will,  can  be  shewn,  there  can  be  no 
doubt,  except  where  there  may  be  a  defect  of 
heirs  of  such  donors. 

3.  But  the  most  difficult  part  of  the  ques- 
tion still  remains,  viz.:  who  are  to  be  re- 
garded as  the  donors  of  those  glebes 

147  *which  fall  neither  un^er  the  first,  nor 
second,  head  above  mentioned  ? 

In  moral  justice,  it  would  seem,  that  they 
should  vest  in  the  parishioners  of  the  par- 
ishes, to  which  they  respectively  belong  ;  at 
whose  charge  and  expense  they  were  pur- 
chased, without  regard  to  distinction  of  relig- 
ious sects,  or  denominations,  since  all  were 
obliged  to  contribute,  and  did  contribute  to 
the  purchase.  But,  anxiously  as  I  have 
sought  the  law  to  support  this  moral  principle, 
I  have  not  been  able  to  find  it.  That  the  leg- 
islature of  Virginia,  however,  have,  from 
time  to  time,  acted  under  the  influence  of  it 
in  particular  cases,  I  think  may  be  demon- 
strated, by  examining  the  private  acts  which 
have  passed  on  the  subject  of  the  glebes  and 
churches  in  Virginia,  as  in  the  acts  of  1730, 
ch.  18, 19  ;  1732,  ch.  16,  18  ;  1734,  ch.  19  ;  1736, 
ch.  16  ;  1738,  ch.  20 ;  1742,  ch.  31  ;  1744,  ch.  23, 
25,  27,  and  probably  many  others  ;  in  which, 
upon  a  division  of  parishes,  those  parts  of  the 
ancient  parish,  to  which  the  glebe  theretofore 
purchased  should  fall  upon  the  division,  were 
required  to  compensate  the  other  part,  for 
their  proportion  of  the  glebe,  church,  &c. 
The  act  of  1744,  ch.  31,  is  indeed  an  exception 
to  this  course  of  proceeding :  The  glebe  in 
that  case  being  assigned  to  one  part  of  the 
ancient  parish,  without  any  compensation  to 
the  other  parts  from  which  it  was  separated 
by  that  act. 

Cogent  as  this  moral  principle  is  in  my 
mind,  and  fortified  as  it  is  by  the  many 
instances  which  occur  in  the  acts  of  the  leg- 
islature, which  I  have  just  referred  to,  since 
I  cannot  discover  any  principle  of  law  to  sup- 
port it,  I  am  driven  to  seek  for  the  law  of  the 
case  elsewhere ;  and  consequently  to  say, 
that,  if  the  property  in  them  could  not,  upon 
the  dissolution  of  the  body  politic  in  whom 
the  legal  title  was  vested,  revert  to  the  parish, 
that  is  to  say,  to  the  parishioners,  at  large,  it 
must  have  vested  in  the  commonwealth  :  for 
no  other  owner  can  I  find  for  it,  under  the 
existing  laws  of  the  land. 

But  the  case  of  Burgess  v.  Wheate,  was 
relied  on  to  shew  that  the  complainants 

148  were  entitled  to  hold  the  lands  *to  their 
own  use,  if  the  body  politic  for  whose 

use  the  glebes  were  purchased,  were,  in  fact, 
dissolved.  It  is  enough  to  say,  that,  in  the 
case  of  Burgess  v.  Wheate,  the  trustee  had  a 
grant  of  the  fee  simple  to  him  and  his  heirs. 
The  vestries,  it  is  presumed,  never  had  a 


grant  or  conveyance  made  to  them  in  those 
terms.  If  the  present  glebe  was  conveyed  to 
the  present  complainants  in  that  manner, 
they  should  have  shewn  it.  And  whenever 
it  shall  appear  that  the  right  to  any  glebe 
has  been  conveyed  in  that  form,  it  will  be 
proper  to  examine  the  question.  But  if  they 
claim  as  successors,  and  not  as  heirs,  the 
right  of  succession,  I  conceive,  is  at  an  end. 

Taking  it,  therefore,  that  the  mere  act  of 
rejecting  the  king  and  the  ancient  constitu- 
tion of  the  colony,  and  adopting  one  totally 
different  therefrom,  did  operate  an  immediate 
dissolution  of  every  part  of  the  body  politic 
connected  with,  and  dependent  upon,  the 
ancient  constitution,  or  form  of  government ; 
or  taking  it,  that  these  subordinate  parts  of 
the  body  politic  might  continue  to  enjoy 
such  parts  of  their  ancient  rights  (not  incom- 
patible with  the  new  constitution)  as  the  leg- 
islature, in  their  wisdom,  should  permit,  I  am 
constrained  to  say,  1.  That  the  ancient  ves- 
tries were  dissolved,  either  by  the  change  of 
government,  or  by  the  act  for  incorporating 
the  protestant  episcopal  church :  and  that 
the  new  bodies  corporate,  consisting  of  the 
minister  and  vestry  (or  in  case  of  a  vacancy 
in  the  ministry),  in  the  vestry  alone,  were 
private  incorporations,  essentially  differing 
from  the  former,  and  owing  their  existence 
and  their  rights,  solely  to  that  act  of  the  leg- 
islature :  And,  2.  That  the  property  in  those 
glebes,  which  were  either  in  fact,  or  in  con- 
templation of  law,  given  to  the  ancient  par- 
ishes by  the  crown  ;  or  which  were  purchased 
by  the  ancient  vestries  for  the  use  of  their 
respective  churches  did,  in  fact,  (but  whether 
constitutionally,  or  not,  will  be  examined 
hereafter,)  pass  and  vest  in  the  new  incorpo- 
rations, authorized  by  the  act  for  incor- 
porating the  protestant  episcopal  church, 
wherever  the  inhabitants  of  the  parishes 
did  proceed  to  elect,  and  did  elect  ves- 
149  tries,  *pursuant  to  that  act.  3.  That 
upon  the  repeal  of  that  act,  in  1786,  the 
property  in  the  glebes  was  not  thereby  taken 
away,  from  those  new  incorporations,  but 
that  they  might  continue  to  hold  the  property 
as  trustees,  under  the  saving  clause,  until 
other  trustees  should  be  elected ;  and  that 
such  last  mentioned  trustees  were  an  incor- 
porated body,  as  well  as  the  vestries  and 
ministers,  in  virtue  of  the  word  successors, 
in  the  act  of  1788,  ch.  47.  Which  word,  when 
applied,  by  the  legislature,  to  the  capacity  to 
take  and  hold  lands,  I  apprehend  doth,  of 
itself,  make  the  body  capable  of  taking  by 
succession,  a  body  politic.  For  if  land  be 
given  to  J.  S.,  parson  of  the  parish  of  Dale, 
and  his  heirs,  it  should  be  a  donation  to  his 
individual  capacity :  But,  if  it  be  given  to 
him  and  his  successors,  the  church  shall  have 
it,  Finch.  Law,  88 :  And  sir  Edward  Coke 
supposes,  that  if  lands  be  given  to  John, 
bishop  of  N.,  and  his  successors,  and  to  John 
O.,  and  his  heirs  (being  one  and  the  same 
person),  he  is  tenant  in  common  with  himself. 
Co.  Litt.  190,  a.  If  the  king:  grants  land  to 
the  men  or  inhabitants  of  D.  and  to  their  heirs 
and  successors,  rendering  rent,  for  any  thing 
touching  these  lands,  this  is  a  corporation. 
1  Bac.  Ab.  501. 

3.  Our  next  enquiry,  therefore,  must  be, 
Whether  the  property  thus  vested  in  the  min- 
isters and  vestries,  or  the  trustees  thereafter 
authorized  by  the  act  of  1788,  ch.  47,  to  t* 
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appointed,  for  the  use  of  the  protestant  epis- 
copal church,  still  remains  in  them  ?  or,  in 
other  words,  Whether  these  newly  incorpo- 
rated bodies  are  still  of  capacity  to  hold  the 
glebes  for  the  use  of  that  church,  or  have 
been,  and  are  dissolved  ? 

Now,  the  act  of  1798,  ch.  9,  expressly  repeals 
the  act  for  incorporating  the  protestant  epis- 
copal church,  (1784,  ch.  88) ;  the  act  to  author- 
ize the  election  of  certain  vestries  (1785,  ch. 
37),  the  act  to  repeal  the  act  for  incorporating 
the  protestant  episcopal  church  (1786,  ch.  12), 
and  the  act  for  giving  certain  powers  to  the 
trustees  of  the  property  of  the  protestant 
episcopal  church  (1788,  ch.  47) ;  and  declares 
the  same  to  be  void,  and  of  none  effect. 

150  'Consequently,  unless   that    act  be 
contrary  to  the  constitution  of  this  com- 
monwealth, these  newly  incorporated  bodies 
are  likewise  dissolved. 

That  such  corporations  may  be  dissolved 
by  the  authority  of  the  parliament  or  legisla- 
ture alone,  without  the  intervention  of  judi- 
cial proceedings,  has  been  practically  evinced 
by  the  dissolution  of  the  monasteries  in  Eng- 
land (Stat.  27,  H.  8,  ch.  28 ;  31  H.  8,  ch.  13 ;  37 
H.  8,  ch.  4)  ;  and  seems  never  to  have  been 
questioned  in  that  country:  And,  in  Virginia, 
both  before  and  since  the  revolution,  the  leg- 
islature has  never  scrupled,  it  would  seem,  to 
exercise  the  right,  whenever  the  occasion 
seemed  to  require  it.  Acts  1744,  ch.  35  ;  1753, 
ch.  18,  23,  24  ;  1757,  ch.  20,  26  ;  1758,  ch.  11 ; 
1759,  ch.  22  ;  1762,  ch.  32 ;  May  1777,  ch.  20, 
21 ;  October  1777,  ch.  32, 36  ;  October  1778,  ch. 
13  ;  May  1780,»ch.  22  ;  May  1782,  ch.  36  ;  1784, 
ch.  89,  and  many  others. 

But  it  has  been  said,  that  these  acts  were 
passed  upon  the  application  of  the  parties 
concerned  in  interest.  This,  though,  was 
not  always  the  case ;  for  they  were  often 
passed  on  the  application  of  those  who  were 
hostile  to  the  existing  vestries  :  And  the  fre- 
quent recognition  of  this  right  in  the  legisla- 
ture by  such  application,  may  have  authorized 
an  application  of  the  maxim  "communis 
error  facit  jus." 

However,  as  these  acts  may  have  been 
passed  sub  silentio,  without  their  validity,  or 
the  power  of  the  legislature  to  pass  any  of 
the  like  nature,  being  questioned,  even  by  the 
legislature,  this  court  must  be  bound  to  exam- 
ine into  their  validity,  whenever  the  question 
is  brought  before  them. 

This  is  an  unpleasant,  and  in  some  respects 
an  arduous,  task  ;  for  surely  no  task  can  be 
more  arduous  than  that  of  reconciling  the 
conflicting,  and  even  opposite,  acts  of  the 
legislative  body.  If  they  cannot  be  reconciled 
to  each  other,  it  will  be  our  duty  to  pronounce 
those  to  be  valid,  which  are  most  easily  re- 
concileable  to  the  dictates  of  moral  justice, 
and  the  principles  of  the  constitution  of  this 
com  mon  wealth. 

151  *Two  principles,   neither  of    which 
can,  or  ought   to  be,   shaken   by  this 

court,  or  by  any  authority  in  the  state,  are 
to  be  found  in  our  bill  of  rights,  art.  1  and  16. 

First,  that  the  right  of  private  property ; 
and. 

Secondly,  that  the  right  of  conscience  in 
matters  of  religion,  shall  be  held  sacred  and 
inviolate. 

A  third  principle,  scarcely  inferior  in  point 
of  importance,  and  not  inferior  in  point  of 
obligation   is.  That  no  man,  or  set  of   men. 


are  entitled  to  exclusive  or  separate  emolu- 
ments or  privileges  from  the  community,  but 
in  consideration  of  public  services.    Art.  4. 

What  are  public  services  ? 

Such,  in  which  the  community  have,  or 
may  be  presumed  to  have,  a  common  interest. 

Can  the  dissenters  from  the  protestant 
episcopal  church  (infinitely  more  numerous 
than  the  adherents  to  that  church)  t>e  pre- 
sumed to  have  a  common  interest,  with  them, 
in  the  promulgation  of  religious  tenets,  of 
which  they  disapprove,  and  from  which  they 
avowedly  dissent  ? 

If  this  be  the  fact,  of  which  I  believe  no 
doubt  is  entertained,  are  the  memt>er8  of 
the  protestant  episcopal  church  entitled  to 
receive  from  the  community  at  large,  exclu- 
sive, or  separate  emoluments,  for  teachings 
doctrines,  from  which  a  majority  of  the  com- 
munity dissent,  as  the  rents  and  profits  of 
the  glebes  must  be  considered  as  an  annual 
stipend  paid  by  the  commonwealth  to  the 
ministers  of  the  protestant  episcopal  church? 

If  the  legislature  had  thought  proper  to 
appropriate  the  glebes  and  churches  pur- 
chased and  built,  at  the  expense  of  all  the 
parishioners,  in  each  parish,  for  the  use  of 
such  minister,  or  teacher  of  religion  as  a 
majority  of  the  parish  should  choose,  with- 
out regard  to  sects  or  denominations  of  relig- 
ion, whether  christian,  jew,  mahometan  or 
other  whatsoever,  this  article,  I  apprehend, 
would  not  have  stood  in  the  way  of  such  a 
general  appropriation.  But  where  one  relig- 
ious society  (inferior  in  numbers  to  sev- 
eral others,  and  perhaps  to  any  other) 
receive  exclusively  a  bounty  from  the 
152  *state,  such  exclusive  bounty,  so  long 
as  it  remains  exclusive,  must,  I  con- 
ceive, appear  to  be  granted  in  opposition 
both  to  the  letter  and  spirit  of  the  article. 
And  if  it  be,  the  grant  is  void. 

This  interpretation  does  not,  I  apprehend, 
in  the  least,  interfere  with,  or  violate  that 
fundamental  principle  of  our  constitution, 
that  private  property  shall  be  sacred  and 
inviolable. 

The  glebes,  as  such,  were  never  private 
property.  They  were  purchased  at  the 
common  expense  of  the  whole  parish,  and 
(according  to  the  prevailing  maxim  of  the 
government  at  that  time)  for  the  common 
benefit  of  all  the  parishioners,  without  dis- 
tinction. 

The  revolution  put  an  entire  period  to  the 
maxim,  that  **mankind  may  be  benefitted 
by  the  promulgation  of  religious  doctrines, 
from  which  they  wholly  dissent.'' 

From  that  moment,  the  promulgation  of 
the  religious  doctrines  of  any  religious  sect 
ceased  to  be  a  common  benefit  to  the  commu- 
nity. 

But  the  incumbents  of  the  respective  par- 
ishes had  acquired  legal  rights,  under  the 
existing  laws,  which  the  legislature  were  too 
just  to  violate.  A  life,  or  lives  in  being, 
would  not  long  retard  the  operation  of  any 
plan,  which  might  be  recommended  by  the 
change  of  constitution,  and  of  principle, 
which  had  taken  place.  Besides,  those 
incumbents,  who,  upon  the  faith  of  the  exist- 
ing constitution  and  laws,  had  qualified  them- 
selves for  the  function  to  which  they  were 
elected,  and  renounced  all  other  pursuits  on 
that  account,  had  acquired  a  moral  right  to 


1112 


6  CALL 


TURPIN  &  AI<.  V.  LOCKKT  &  AI«. 


153-156 


be  continued  in  the  enjoyment  of  their  legal 
estates,  thus  acquired. 

So  far  as  any  act  of  the  legislature  has 
operated  for  that  purpose,  it  may  be  consid- 
ered as  pursuing  the  injunctions  of  moral 
justice,  and  of  the  first  article  of  our  bill  of 
rights.  Beyond  that  point,  I  conceive  every 
such  act  to  have  been  void. 

If  one  act  of  the  legislature  be  void,  as 

repugnant  to  the  constitution,  a  subsequent 

act,    declaring    such    repugnant     act 

153  *to  be  void,   and   repealing  it   accord- 
ingly, cannot  be  contrary  to  the  con- 
stitution in  that  respect. 

The  act  of  1798,  ch.  9,  repealing  the  act 
for  incorporating  the  protestant  episcopal 
church,  and  several  others  relating  to  the 
glebes,  therefore,  is  not  itself  unconstitu- 
tional. 

The  consequence  is,  that  the  newly  incor- 
porated bodies,  incorporated,  authorized,  and 
continued  by  those  acts  respectively,  have 
no  longer  any  legal  existence,  being  entirely 
dissolved. 

It  follows  that  the  plaintiffs,  as  vestrymen, 
have  not  any  legal  title  to  the  glebe. 

It  is  not  alleged  that  there  is  any  incum- 
bent ;  and,  in  the  case  of  Whitechurch  v. 
Hide,  2  Atk.  391,  lord  Hardwicke  allowed  a 
demurrer  to  a  bill,  which  prayed  an  injunc- 
tion ;  because  the  plaintiff  ought  first  to  have 
established  his  title  at  law.  But  the  plain- 
tiffs, in  this  cause,  claiming  no  title  to  the 
premises,  except  as  vestrymen,  or  the  suc- 
cessors of  vestrymen,  they  have,  according 
to  my  interpretation  of  their  case,  no  title  at 
law. 

But  let  it  be  supposed,  that  the  act  for 
incorporating  the  protestant  episcopal  church 
is  not  void,  upon  the  ground  I  have  taken, 
viz.  as  being  repugnant  to  the  fourth  article 
of  the  bill  of  rights.  Even  that  ground,  I 
conceive,  will  not  avail  the  plaintiffs,  if  they 
claim  to  be  a  vestry  or  trustees  under  that, 
or  any  subsequent  law. 

For  the  legislature,  at  the  time  of  passing 
that  law,  either  did,  or  did  not,  possess  the 
constitutional  power  of  dissolving  the  former 
body  politic,  created  for  the  express  purpose 
of  endowing  the  church  by  law  established, 
and  pursuing  the  property  thereof  for  the 
use  of  the  ministers.     Acts  1748,  ch.  28. 

If  they  did  possess  the  power  at  that  time, 
there  can  be  nothing  shewn,  I  apprehend,  to 
prove  they  did  not  possess  an  equal  power 
to  dissolve  the  body  corporate  created  by  the 
act  for  incorporating  the  protestant  episco- 
pal church  :  And  consequently  the  repeal 
of  that  law  was  equally  constitutional 

154  *as  the  repeal  of  the  former  law,  made 
before  the   revolution,   for  the  better 

support  and  maintenance  of  the  clergy. 

If  they  did  not  possess  this  power,  then 
the  act  for  dissolving  the  former  vestries, 
and  for  vesting  the  property  in  the  church 
theretofore  established  by  law  in  the  pro- 
testant episcopal  church,  was  unconstitu- 
tional and  void  ;  and  consequently,  any  title 
which  the  present  complainants  may  make 
to  be  a  vestry,  or  trustees,  under  that  act,  or 
any  subsequent  act,  made  in  support  of  such 
their  claim,  must  be  wholly  illegal,  and 
without  foundation. 

But  it  has  been  suggested  that  the  protes- 
tant episcopal  church  is,  in  doctrine  and 
communion,  if  not  in  constitution,  the  same 


as  the  church  heretofore  bv  law  established. 
If  this  point  can  avail  the  plaintiffs,  they 
must  prove  it :  But  this,  if  I  have  not  been 
misinformed,  it  will  be  impossible  for  them 
to  do.     For, 

1.  By  the  constitution  of  the  church  by  law 
established,  no  minister  could  be  admitted  to 
officiate  in  this  country,  but  such  as  should 
produce  to  the  governour  a  testimonial,  that 
he  had  received  his  ordination  from  some 
bishop  in  England  :  The  constitution  of  the 
protestant  episcopal  church,  it  is  presumed, 
is  satisfied  by  an  ordination  in  this  country, 
or  elsewhere  in  the  United  States. 

2.  The  constitution  of  the  church,  by  law 
established,  required,  that  the  canons  set 
down  in  the  liturgy  of  th€i  church  of  Eng- 
land for  celebrating  divine  service,  and 
administration  of  the  sacraments,  be  duly 
observed  and  kept.  And  that  every  m  in  ister, 
before  he  should  be  inducted  into  the  parish, 
should  subscribe  to  be  conformable  to  the 
orders,  and  constitutions  of  the  church  of 
England,  and  the  laws  there  established  : 
Whereas  the  constitution  of  the  protes- 
tant episcopal  church  (if  I  have  been 
rightly  informed)  does  not  acknowledge 
the  authority  of  the  canons  of  the  church 
of  England,  nor  require  subscription  to  the 
thirty-nine  articles,  nor  to  be  conformable 
to  the  orders  and  constitutions  of  the  church 
of  England,  and  the  laws  there  estab- 
lished. 

155  *If  these  things  be  so,  (and  if  they 
are  not,.it  is  incumbent  upon  the  plain- 
tiffs to  shew  that  they  are  not),  the  church 
heretofore  by  law  established,  and  the  prot- 
estant episcopal  church  are  not  one  and  the 
same,  either  in  constitution,  or  in  doctrine 
and  communion. 

3.  By  the  constitution  of  the  church  by 
la^  established,  the  parson  as  parson,  was 
an  ecclesiastical  corporation,  endowed  with 
certain  exclusive  rights  for  the  purpose  of 
perpetuating  that  church  :  But,  the  principles 
established  by  the  revolution  being  incom- 
patible with  those  rights,  the  rights  them- 
selves were  absolutely  destroyed  by  the 
revolution  ;  and  were  incapable  of  revival, 
so  long  as  our  present  constitution  remains. 
The  protestant  episcopal  church,  therefore, 
can  have  no  claim  on  this  ground. 

Consequently,  the  protestant  episcopal 
church  can  have  no  other  claim  to  the 
property  heretofore  belonging  to  the  church 
by  law  established,  than  what  it  derives  from 
the  act  for  incorporating  it.  And  that  act, 
upon  the  ground  I  have  taken,  is  either 
unconstitutional,  and  void ;  or,  if  constitu- 
tional, it  has  been  repealed. 

But  it  is  contended  that  the  repeal  is 
unconstitutional. 

The  ground  upon  which  this  proposition  is 
founded,  I  presume  is,  that  a  right  of  property 
once  vested  by  a  legislative  act,  cannot  be 
divested  by  a  legislative  act. 

This  is  bringing  us  back  again  to  the 
question.  Whether  the  legislature  could 
constitutionally  divest  the  property  hereto- 
fore belonging  to  the  church  by  law  estab- 
lished, out  of  that  body  politic ;  and  vest  it 
in  the  protestant  episcopal  church,  as  a  new 
and  distinct  body  corporate  ?  But,  in  that 
point  of  view,  I  have  already  decided  the 
question. 

Let  us  suppose,  however,  that  no  question 
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could  be  made  oo  this  subject ;  and  that  the 
glebes,  throug^hout  the  state,  had  by  any 
means  (the  constitutionality  and  legality  of 
which  could  not  be  questioned,)  revested  in 
the  state  ;  and  that  the  legislature  had  then 
thought  proper  to  incorporate  the  protestant 
episcopal  church,  and  to  vest  the  glebes  in  a 
body  corporate,  for  the  use  of  the  min- 

156  isters,  would  it  be  competent  *for  the 
legislature  to  repeal  this  act  in  toto, 

thereby  dissolving  the  body  corporate,  and 
resuming  their  grant,  made  for  the  use  of 
the  ministers  ? 

If  the  legislature,  without  any  considera- 
tion whatever,  but  merely  mero  motu,  grant 
lands  to  a  private  person,  in  his  natural 
capacity,  without  any  fraud,  or  fault  on  his 
part,  such  donation  J  hold  to  be  irrecover- 
able, under  the  first  article  of  the  bill  of 
rights.  But  where  the  legislature  creates  an 
artificial  person,  and  endows  that  artificial 
person  with  certain  rights  and  privileges, 
either  in  respect  to  property,  or  otherwise, 
this  must  be  intended  as  having  some  rela- 
tion to  the  community  at  large  ;  and  the 
consideration  upon  which  such  artificial 
body  was  created,  or  endowed  with  all,  any, 
or  either  of  its  rights  and  privileges,  seems 
to  be  examinable,  as  well  by  the  legislature 
itself,  as  by  the  courts  of  justice.  And  if 
such  creation,  or  endowment,  be  either 
unconstitutional,  or  merely  impolitic,  and 
unadvised,  the  legislature,  I  apprehend,  is 
competent  to  amend,  or  repeal  its  own  act, 
provided  it  do  not  annul,  or  avoid  any 
private  right,  which  may  have  been  legally 
acquired  by  any  individual  in  his  natural 
capacity,  under  such  act :  whereas  a  court  of 
justice  can  only  pronounce  the  act  void  so 
far  as  it  contains  any  thing,  which  the  con- 
stitution of  the  commonwealth  prohibits  the 
grant  of. 

The  legislature,  therefore,  I  conceive,  were 
competent  to  the  repeal  of  the  act  for  incor- 
porating the  protestant  episcopal  church  ; 
and  of  all  other  acts  vesting,  in  that  church, 
the  property  theretofore  belonging  to  the 
church  by  law  established,  so  far  as  they 
have  repealed  them.  But  if  by  such  repeal 
they  may  be  supposed  to  have  offered  an 
•  injury  to  the  legal,  or  vested,  rights  of  any 
individual,  such  rights  cannot  be  affected  by 
the  act  of  repeal :  and  the  parties  are  still 
at  full  liberty  to  defend  those  rights  in  a 
course  of  law  :  nor  can  it  be  justly  said,  that 
the  act  prescribes  that  to  be  done,  which  can 
be  done  only  in  the  ordinary  course  of  the 
administration  of  justice.  For  whenever  a 
statute  prescribes  any  thing  to  be  done,  all 
necessary    and    proper    steps    are    to 

157  *be  taken  as  incidents,  which  in  a 
statute  are  always  supplied  by  intend- 
ment. Thus  according  to  sir  Edward  Coke, 
in  the  statute  of  West.  1,  ch.  31,  where  it  is 
said,  that  the  king  shall  seize  the  franchises 
into  his  own  hands,  this  must  be  intended 
upon  ofRce  found.  2  Inst.  221.  So,  in  the 
present  case,  the  overseers  of  the  poor  must 
pursue  that  course  in  the  execution  of  their 
duty,  which  the  law,  in  such  cases,  may 
render  necessary  and  proper.  What  that 
course  may  be,  it  would  be  improper  for  this 
court  to  say  ;  for  it  is  not  our  duty  to  advise, 
but  to  judge  upon  such  things  as  are  already 
done. 

Upon  the  whole,  I  entertain  no  doubt  of  the 


competent  jurisdiction  of  the  court  of  chan- 
cery in  cases  of  this  nature,  to  relieve  by 
granting  an  injunction,  where  the  complain- 
ants exhibit  such  a  title  in  themselves  as  in 
equity  ought  not  to  be  disturbed.  But,  in 
the  present  case,  I  think  they  have  failed, 
altogether,  in  making  out  such  a  case.  I  am 
therefore  of  opinion  that  the  bill  was  properly 
dismissed,  and  that  the  decree  ought  to  be 
aflBrmed. 

ROANE,  Judge.  This  is  a  bill,  by  the 
vestry  and  church  wardens  of  the  protestant 
episcopal  church  for  the  parish  of  Man- 
chester, in  the  county  of  Chesterfield,  against 
the  overseers  of  the  poor  for  the  "said  county, 
and  the  attorney  general.  It  prays  to  enjoin 
the  sale  of  the  glebe  of  the  said  parish, 
under  the  act  of  January  1802,  on  the  ground, 
that  that  act  could  not  deprive  the  said 
church,  in  the  said  parish,  of  the  said  glebe; 
and  on  that  of  the  necessity  of  the  court  of 
chancery  exercising  its  preventive  jurisdic- 
tion. An  answer  is  put  in,  concurring  with 
the  bill,  that  the  glebe  in  question  was  par- 
chased,  before  the  revolution,  under  the  act 
of  1748;  that  the  price  paid  therefor,  was 
levied,  in  part,  upon  persons  dissenting  from 
the  then  established  church ;  and  that  the 
said  glebe  is  now  vacant.  A  demurrer  is 
also  filed  ;  for  that  the  complainants,  if  they 
have  title,  have  complete  and  ample  redress 
at  the  common  law.  The  chancellor  allowed 
the  demurrer,  and  dismissed  the  bill;  from 
which  decree,  the  complainants  appealed  to 

this  court. 
158  *In  the  view  I  have  taken  of  the 
subject,  it  is,  perhaps,  unnecessary  to 
discuss  the  question  propounded  by  the 
demurrer.  I  have,  however,  no  hesitation  to 
say,  as  at  present  advised,  that  if  the  title  to 
the  subject  in  question  were  in  the  appel- 
lants, a  proceeding  4n  equity,  to  enjoin  the 
sale  under  the  circumstances  of  this  case,  is 
emphatically  proper. 

The  important  question,  presented  by  the 
bill  and  answer,  may  be  considered  ;  1st.  As 
under  the  laws  existing  prior  to  the  revolu- 
tion ;  2dly.  As  affected  by  that  event,  and 
the  principles  of  the  constitution  ;  or,  3dly. 
By  the  operation  of  the  subsequent  laws. 
Under  the  first  view,  it  is  necessary  to  ascer- 
tain with  some  precision,  in  whom,  and  in 
what  degree,  the  property  of  the  glebe  lands, 
actually  resided.  In  making  this  enquiry, 
we  must  confine  ourselves,  to  the  govern- 
ment and  the  clergy.  The  vestry  and  the 
other  members  of  the  church,  stand  entirely 
excluded,  by  the  laws  of  that  aera.  They  had 
not,  under  those  laws,  as  I  shall  presently 
attempt  to  shew,  a  scintilla  of  title  or  of 
direct  interest,  either  in  the  glebes  or  sala- 
ries. They  had  only  that  secondary  interest, 
which  is  involved  in  the  maintenance  of  the 
church,  and  the  services  of  the  minister.  A 
recurrence  to  the  act  ot  1748.  as  well  as  the 
preceding  ones,  will  shew,  that  the  vestries 
were  mere  agents  for  the  payment  of  the 
salaries,  and  the  purchase  and  reparation  of 
the  glebes.  They  had  a  mere  naked  power 
in  relation  to  the  purchase  of  the  glebes, 
which  terminated  on  its  execution.  There 
could  be  no  motive  with  the  legislature,  to 
give  them  a  further  interest,  than  is  above 
stated,  and  accordingly  none  other  has  been 
given.  On  general  principles,  as  between 
the  government   and  the  clergy,  it  would 
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seem  that  the  entire  title  to  the  glebe  lands 
would  have  been  retained  by  the  former. 
By  the  establishment  of  the  religion,  which 
took  place  here,  the  episcopal  became  a  part 
of  the  civil  system.  There  was  an  union  of 
the  church  and  state,  and  the  ministers  of 
the  former,  became,  in  some  sense,  the 
servants  of  the  latter.  By  analogy  to  the 
tenure  of  other  public  servants,  the  idea  of 
a  title  to  the  public  lands,  by  this  class 

159  of  *them  would  seem  to  be  reprobated. 
The  most  they  could  expect,  would  be, 

the  payment  of  their  annual  stipend,  and 
the  enjoyment  of  such  of  the  public  domains, 
as  might  be  assigned  to  them  for  their 
accommodation . 

But,  cujus  est  dare  ejus  est  disponere  ;  and 
we  are  now  by  a  recurrence  to  the  act  itself, 
to  see  how  the  property  in  question  has  been 
disposed  of.  I  will  premise  that  there  can 
be  no  question  that  the  absolute  property  of 
the  glebes,  resides  in  the  government,  except 
so  far  as  it  has  been  granted  out,  by  it. 
They  were  purcliased,  and  paid  for,  by  the 
government,  although  they  were,  eodem 
flatu,  assigned  to  the  clergy.  It  is  no  objec- 
tion to  this  position,  that  the  price  of  each 
glebe,  was  levied  upon  the  members  of  each 
parish.  That  mode  of  taxation,  although 
perhaps  unequal,  was,  considering  the  object 
in  view,  at  least  as  justifiable  as  many 
other  powers  recognized  and  practised 
at  that  day.  Notwithstanding  the  force 
of  the  general  principle  before  stated, 
in  relation  to  the  general  tenure  of  public 
servants,  which,  in  a  doubtful  case,  might 
turn  the  scale,  and  which  has  weighted  with 
the  luminous  Mackintosh,  in  relation  to  the 
church  lands  of  France,  the  words  of  our 
act  arc  too  strong  to  be  resisted.  The  words, 
"appropriated,"  and  **for  the  use  of  the 
minister  of  such  parish  and  his  successors  in 
all  times  hereafter,"  in  the  act  of  1748,  are, 
perhaps,  as  strong  as  could  be  used  to  con- 
vey a  property  to  a  body  corporate.  That 
body  corporate  was  the  minister  and  his  suc- 
cessors, forever.  That  the  ultimate  right, 
however,  remained  with  the  government,  is 
evident,  not  only  from  the  complexion  of  the 
act  of  1748  itself ;  not  only  because  there  was 
no  necessity,  in  relation  to  the  policy  and 
object  of  the  government,  to  make  a  further 
grant ;  not  only  because  an  absolute  and 
irrevocable  investiture  of  the  church  prop- 
erty, would  have  disabled  the  government 
from  resuming  that  property,  in  the  event  of 
its  being  deemed  proper  to  change  the  na- 
tional religion,  and  substitute  another  in  its 
stead,  a  power  admitted  to  reside  in  the 
government,  and  frequently  exercised  by  the 
Bnglish  government,  in  times  not  very 

160  remote  ;  but  also,  *from  this  considera- 
tion, that  no  sale  or  exchange  of  a  glebe, 

was  ever  made,  except  by  an  act  of  the  legis- 
lature. The  laws  and  journals  of  that  aera 
fully  justify  this  position.  So,  also,  in  the 
case  of  salaries,  the  government  was  the 
real  debtor.  It  only  made  the  contract :  It 
only  pledged  its  faith  for  the  payment.  The 
several  parishes  certainly  made  no  contract 
to  pay  the  salaries.  This  was  done  by  the 
government,  which,  simul  ac  semel,  drew  on 
the  several  parishes  (if  I  may  use  the  ex- 
pression) and  transferred  to  them  severally, 
its  obligation  to  pay  the  several  salaries,  in- 
stead   of  paying  them   from    the    common 


treasury.  The  history  of  those  times  fully 
bears  me  out  in  this  idea.  Whenever  a  diffi- 
culty arose,  in  obtaining  payment  from  the 
parish,  application  was  made  to  the  legisla- 
ture ;  and  many  instances  might  be  shewn, 
in  which  the  aid  of  the  legislature  was 
afforded,  for  the  purpose  of  obviating  such 
difficulties.  From  this  view,  it  appears,  that 
both  the  salaries  and  glebes  were  derived 
from  the  government  to  the  ministers  of  the 
established  church.  Those  ministers  were 
only  known  in  that  character,  and  in  that 
of  private  persons.  It  would  be  ridiculous 
to  attempt  to  show,  that  the  grant  was  not 
made  to  them  in  their  private  character. 
It  was  then  only  made  to  those  ministers  in 
their  character  of  ministers  of  the  national 
church.  It  was  not  made  to  them  as  minis- 
ters of  a  mere  religious  society,  having 
certain  doctrines  and  tenets.  The  then 
government  did  think  an  establishment 
necessary,  as  a  part  of  the  political  system, 
and  that  the  public  good  was  promoted  by 
the  coercion  and  monopoly  incident  to  such 
establishment.  On  this  ground,  only,  how- 
ever mistaken,  however  abhorrent  to  our 
present  ideas,  could  the  government  of  our 
country  have  justified  the  application  of 
public  property  to  the  use  of  a  particular 
religious  society,  or  of  the  ministers  of  that 
society.  I  have  said  that  the  levies  for 
the  purchase  of  the  glebes,  were  an  un- 
equal, though,  according  to  the  then  pre- 
vailing ideas,  not  an  unjustifiable  mode 
of  taxation.  Whether,  however,  it  were 
unequal  or  not,  depended  on  the  discre- 
tion of  the  vestries,  (the  immediate 
161  ^agents  of  the  parishes,)  who  might 
have  avoided  inequality,  by  conform- 
ing the  price  of  their  purchases,  to  the 
relative  wealth  and  numbers  of  their  constit- 
uents. And  in  this  view  also,  in  the  case  of 
a  reverter  of  the  property,  a  restitution  of  all 
the  glebes  to  the  public  at  large,  would  be 
the  same  thing  with  a  reverter  of  each  glebe, 
to  each  parish.  This  last  mode,  however,  is 
probably  most  just  and  most  equal,  and  has 
been  adopted  by  the  act  of  1802.  If  the 
principles  above  stated  be  correct,  although 
no  shilling  of  the  levies  either  for  the 
purchase  of  the  glebes,  or  the  payment  of« 
the  salaries,  stopped  one  moment  in  the 
public  treasury,  in  its  passage  from  the  peo- 
ple to  the  ministers,  yet  the  substance  and 
understanding  of  the  transaction  cannot  be 
affected.  That  circuity  was  avoided  for  mere 
convenience,  and  because  there  was  no  neces- 
sity for  its  existence.  The  glebe  lands  also, 
to  whomsoever  conveyed,  were,  probably, 
not  conveyed  to  the  government,  but  the 
omission  of  this  formula  does  not  alter  the 
case.  We  are  not  to  be  driven  from  the  effect 
or  acknowled.ement  of  great  principles,  on 
the  ground  of  mere  technical  formalities, 
founded  only  in  convenience,  and  not  going 
to  the  substance  and  essence  of  the  transac- 
tion. If  we  were,  what  becomes  of  the  title 
of  the  episcopal  society  at  large,  or  as  exist- 
ing in  each  parish,  on  the  ground  that  neither 
the  one  nor  the  other  was  ever  incorporated  ? 
But  I  disdain  to  try  this  cause  by  such  a  test. 
I  would  admit,  that  if  the  glebes  had  been 
granted,  by  law  to  the  one,  or  the  other,  that 
grant  would  stand,  substantially,  for  an  act 
of  incorporation.  I  hold  it  as  an  incontro- 
vertible position,  that,  under  our  laws,   so- 
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ciety  of  persons  cannot  take  or  hold  lands, 
without  both  an  act  of  incorporation  and  a 
grant.  The  existence  of  the  former  gives  a 
capacity,  the  existence  of  the  latter,  only 
gives  a  title.  The  want  of  the  former  may 
be  supplied  by  the  latter,  if  that  latter  is 
grounded  on  an  act  of  the  legislature  ;  but 
not  e  converso  :  by  a  liberal  construction,  we 
may  infer  the  act  of  incorporation,  from  the 
act  of  grant ;  for  we  need  not  be  technical, 
and  the  will  of  the  legislature  is  mani- 

162  fest :  but  an  act  of  incorporation,  *singfy, 
is  only  inchoate,  and  gives  not  a  right 

to  any  thing.  I  call  upon  gentlemen  to  shew, 
that  by  any  act  of  the  legislature,  prior  to 
the  revolution,  the  members  of  the  church, 
generally,  or  particularly,  were  ever  incorpo- 
rated. Liet  them  put  their  finger  upon  the 
passage  of  the  law  which  has  created  such 
corporations.  I  go  further  and  say,  that  even 
in  England,  no  such  corporations  ever 
existed.  We  had,  therefore,  no  prototype 
whereon  to  proceed,  in  erecting  such  corpora- 
tions ;  and  having  none,  nor  any  necessity 
for  it,  that  measure  was  not  adopted  by  the 
legislature.  But  I  will  be  satisfied  with  even 
less  than  this,  het  gentlemen  shew  any 
law,  or  any  passage  in  any  law,  prior  to  the 
revolution,  which  contained  any  grant  of 
these  lands  to  the  members  of  the  church, 
either  generally,  or  as  existing  in  the  sev- 
eral parishes.  My  researches  have  been 
vain,  to  find  such  laws,  or  such  passages. 
The  legislature  has  indeed  made  such 
grants,  since  the  revolution,  but  then  they 
had  not  power  to  make  them :  while  such 
power  existed,  no  such  grants  were  made. 

In  trying  this  question  relative  to  the  title 
of  the  glebes,  it  is  important  to  keep  in  view, 
in  whom  the  property  in  the  salaries  existed. 

They  certainly  existed  in  the  ministers, 
and  not  in  the  members  of  the  church.  On 
general  principles,  there  can  be  no  reason  to 
differ  the  titles  to  the  two  subjects  :  to  give 
the  one  to  the  members  of  the  church,  while 
the  other  belonged,  exclusively,  to  the  min- 
ister. The  only  difference  which  could  arise 
between  the  two,  would  result  from  the 
different  natures  of  the  subjects.  The  salary 
for  one  year  when  earned,  became  the  abso- 
lute property  of  the  minister ;  and,  in  like 
manner,  the  profits  of  the  glebe,  for  the  time 
past  became  a  property :  but  the  profits  or 
en joyment  thereof ,  in  future,  notwithstand- 
ing the  words  of  the  act  of  1748,  stands  only 
on  a  common  ground  with  future  levies  of 
salary.  I  speak  now  only  with  reference  to 
the  essence  of  the  title,  and  the  power  of  the 
legislature  :  the  technical  title  of  the  min- 
isters, to  the  glebe  lands,  was,  by  the  terms 
of  that  act,  paramount  to  every  other 

163  influence.  In  the  *case  of  the  salaries, 
the  principal  funds  of  the  people  re- 
mained in  their  own  hands,  and  the  interest, 
or  profits  thereof,  was  assigned  to  the  min- 
ister for  his  stipend,  as  it  became  due  :  In 
the  case  of  the  glebes,  their  principal  money 
may  be  considered  as  invested  in  a  real 
subject,  for  the  convenience  and  habita- 
tion of  the  minister,  and  the  profits  thereof 
accrued  to  him  as  the  lapse  of  time  made 
them  fall  due.  In  the  last  case,  the  deposit 
of  the  principal  subject  was  in  the  minister 
instead  of  the  people  ;  but  the  only  intention 
of  that  deposit  was,  that  he  might  have  the 
complete    enjoyment    of    the    profits.    The 


technical  wording  of  the  act,  or,  of  the  deed 
conveying  to  him  an  interest  in  the  glebes, 
cannot  alter  the  essential  nature  of  the  title. 
If,  then,  these  two  rights  are  on  the  same 
foundation,  had  the  members  of  the  church 
a  property  in  the  salaries  when  levied  ?  Cer- 
tainly not.  They  had,  indeed,  some  interest 
therein  :  that  secondary  and  remote  interest, 
however,  which  arose  from  the  continuance 
of  the  church,  and  the  support  of  its  minis- 
ters. They  had  an  interest  in  the  receipt  by 
another,  not  themselves,  of  the  annual  sti- 
pend. This  is  a  species  of  right,  which  can- 
not be  dignified  with  the  name  of  property  : 
a  species,  which  is  no  ground  for  the  interpo- 
sition of  a  court  of  justice.  Xt  is  a  species  of 
interest  which  is  even  below  the  dignity  of 
a  ''possibility  ;"  for,  by  no  possibility,  could 
the  members  of  the  church  receive  a  shilling 
of  the  salary.  The  case  is  precisely  the 
same  with  the  glebe  lands.  The  minister 
had  a  right  to  hold  them.  He  had  an  express 
right  even  to  bring  an  action  of  trespass 
against  those  who  intruded  on  his  possession ; 
the  vestry  and  members  of  the  church  not 
excepted  !  That  vestry  and  those  members 
had,  however,  some  interest  in  those  lands ; 
an  interest  consistent  in  their  enjoyment  by 
another ;  an  interest  inferior  to  a  mere  ''pos- 
sibility." How  long  has  it  been  discovered, 
that  A.  can  maintain  his  claim  to  the  prop- 
erty in  a  subject,  by  shewing  that  B. 
only  is  entitled  ?  This  is  a  new  species 
of  right  for  the  first  time  set  up  in  a  court 

of  justice      If  the  right  of  B.  which 
164      is  the  principal,  *falls  to  the  ground, 

the   right  of  A.  which     is    the  inci- 
dent, cannot  be  supported.    It  would  seem 
to    me  a    vain    expectation,    that    this  in- 
cidental    and    derivative    interest    of    the 
members  of  the  church,  should  be  asserted, 
otherwise  than  by  asserting  the  right  of  the 
ministers  on  whose  enjoyment,  thereof,  it 
depended  ;  from  which   alone    it    could    be 
pretended  to  arise.    Yet  the  acts  of  1776  and 
1784,  have  yielded  up  the  rights  of   the  min- 
isters ;  and  the  church,  at  whose  instance 
those  acts  were  passed,  has  caused   itself  to 
be  associated  with  them  in  that  title  ;  thus 
committing  an  intrusion   on  the  possession 
guaranteed  to  the   ministers  by   the   act  of 
1748,  and  enlarging  their  own  interest  at  the 
expense  of  that  of  the  ministers.    Independ- 
ent of  those  two  acts,   which  are   posterior 
to  the  revolution,  I  see  no  diflFerence  between 
the  interest  of  the  members  of  the  church, 
in  the  salaries  and  in  the  glebes ;  and  when 
gentlemen  lay  stress  upon   legislative  expo- 
sition, why  do  they  not  admit  the   authority 
of  the  early  and  unanimous  renunciation  of 
the  salaries,  contained  in  the  act  of  1776,  even 
in  relation  to  existing  incumbents,    and  the 
admission   of  the  power  of  the   legislature 
over  the  subject,  and  of  the  non-existence  of 
a  title  in  the  ministers,  unavoidably  infer- 
rable from  the  two  acts  of  1^76  and   1784. 
These  two  acts  go  infinitely   further  than 
the  act  of  1802,  which  does   not  invade  the 
possession  of  existing  ministers.     These  acts 
are  understood  to  have  been  passed  at  the 
special  instance  of  the  episcopal  church,  and 
must  be  considered  as  estopping  that  church 
from  asserting  a  title  in   the  ministers ;  on 
which  alone  their  interest  depends  for  sup- 
port. 
This  species  of  interest  is  not  peculiar,  nor 
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novel,  in  this,  or  any  other  country  ;  it  runs 
through  every  class  of  public  servants,  and 
exists  in  all  the  people  in  relation  to  all  of 
them.  It  is,  however,  no  interest  whereon  a 
recovery  can  be  founded  in  a  court  of  justice : 
it  is  the  officer  only  and  not  the  people,  who 
has  a  title.  The  title  then,  of  the  glebe 
lands,  existed  at  the  most,  in  the  estab- 
lished minister  and  his  successors,  as  a 
sole  corporation,    by  donation  of  the 

165  government.     *In  making  this  dona- 
tion,  the    government    acted  not  for 

itself,  but  for  the  people,  and  any  right 
which  now  exists  in  it,  exists  in  the  people. 
By  the  common  law,  whenever  a  corporation 
is  dissolved,  the  lands  revert  to  the  donor, 
for  that  condition  is  annexed,  and  the  cause 
of  the  grant  f aileth.  1  Bl.  484  ;  2  Bac.  32. 
I  presume  I  may  add,  without  a  possibility 
of  contradiction,  that  the  extinction  of  that 
corporate  character,  which  alone  induced 
the  grant,  is,  emphatically,  a  dissolution  of 
the  corporation  itself.  It  is  also  held,  that  a 
corporation  may  be  dissolved  by  act  of  par- 
liament, which  is  boundless  in  its  operation. 
1  Bl.  484.  Without  contending  for  the  om- 
nipotence of  parliament,  or  even  of  the  people 
in  a  state  of  revolution  ;  without  asserting 
a  right,  in  either,  to  do  injustice  or  destroy 
the  rights  of  property,  I  may  at  least  assert, 
that  the  just  powers  of  the  latter,  are  equal 
to  those  of  the  former.  I  suppose,  also,  it 
will  be  readily  conceded,  that  an  act  of  either, 
entirely  and  substantially  inconsistent  with 
the  existence  of  the  corporation,  is  as  much 
a  dissolution  of  it,  as  a  dissolution  by  express 
words.  I  am  willing  to  admit,  also,  that  a 
dissolution  may  be  partial,  as  well  as  total : 
partial,  in  so  far  as  the  corporation  may  be 
dissolved,  by  express  words,  or  by  the  effect 
of  the  act  at  variance  with  it.  This  position 
is  a  concession  in  favour  of  the  episcopal 
church,  as  it  admits  that  the  society  of  the 
church  of  E^ngland  (if  it  were  a  corporation), 
however  it  may  be,  upon  the  point  in  ques- 
tion, might  survive  the  wreck  of  the  revolu- 
tion, in  relation  to  lawful  or  indifferent 
matters ;  not  only  (for  example)  the  rights 
of  doctrine  and  worship,  which  it  holds  in 
common  with  other  societies,  but  such  rights 
of  property  as  appertain  to  it  as  a  mere 
religious  society,  and  do  not  contravene  any 
constitutional  principles. 

2d.  In  the  second  place,  I  will  consider  the 
effect  of  the  revolution,  and  the  principles  of 
the  constitution,  upon  the  subject  in  ques- 
tion :  when  I  speak  of  the  effect  of  the  revo- 
lution, I  know  I  stand  upon  an  important 
ground.  I  know,  also,  the  danger  of  different 
inferences  being  drawn,  from  this  source, 
owing  to  the  different  media  through 

166  which  they  *pass.    I  know  that  some 
men  have  more  fervour  than   others ; 

more  sensibility  in  the  cause  of  equal  rights. 
I  know  that,  from  this  cause,  the  inferences 
to  be  drawn  from  this  source,  will,  unavoid- 
ably, be  tinged  and  diversified.  But  there 
are  certain  cardinal  points,  upon  which  all 
men  must  agree.  It  must,  I  presume,  be 
admitted  by  all,  that,  that  memorable  event, 
established,  in  America,  the  reien  of  equal 
justice,  delivered  our  dissenting  brethren, 
from  the  tyranny  exercised  over  them,  and 
exempted  the  rights  of  conscience,  from  the 
power  of  the  civil  magistrate.  If  in  aid  of 
these  great  principles  of  the  revolution,  the 


expressions,  or  the  clear  principles  of  the 
constitution,  are  to  be  found,  then  indeed  we 
have  attained  to  the  acme  of  human  sanction. 
This  desideratum  appears  to  me  to  exist  in 
the  present  case.  Our  bill  of  rights,  on  a 
large  and  liberal  view,  comes  full  up  to  the 
point  of  liberating  dissenters  from  future 
contributions  :  and  when  we  reflect,  that  an 
instrument  of  this  kind,  exists  not  in  detail, 
and  only  declares,  in  general,  the  great  prin- 
ciples of  free  government,  it  is  supposed, 
that  the  4th  and  16th  articles  thereof  are 
almost  expressly  in  point :  at  least  they  give 
us  great  principles  which  are  decisive  of  the 
present  question.  There  is  not  a  human 
being  who  can  read  those  articles,  and  justify, 
as  constitutional,  future  exactions  from  dis- 
senters. This  has  been  universally  admitted, 
from  the  beginning,  in  relation  to  the  sal- 
aries ;  but  a  difference  is  set  up,  in  relation 
to  the  glebes.  I  confess,  as  I  have  already 
said,  that  I  cannot  see  a  difference.  They 
stand  upon  the  same  reason,  if  not  precisely 
upon  the  same  ground  ;  and  it  must  be  read- 
ily conceded,  that  the  reason  of  an  instru- 
ment of  this  kind,  must  emphatically  apply. 
The  claim  of  post  revolutionary  salary,  by 
even  a  cotemporary  incumbent,  is  justly 
abandoned  by  the  appellants'  counsel :  but 
the  case  embraced  by  the  act  of  1802,  of  a 
vacant  glebe,  is  infinitely  less  strong.  It 
does  not  invade  the  interest  of  an  existing 
incumbent.  It  only  intercepts  the  contin- 
gent and  possible  title,  which  might  have 
accrued  to  some  future  minister  as  successor 

to  the  last  incumbent.  In  this  view, 
167      his  remote,  *con  tin  gent,  and  possible 

claim,  stands  reprobated,  as  a  ^ource 
of  title,  by  the  uniform  decisions  of  this 
court. 

Much  has  been  said,  in  this  cause,  of  the 
identity  of  the  protestant  episcopal  church, 
in  relation  to  our  ante-revolutionary  church. 
I  am  not  disposed  to  cavil  about  names,  or 
about  trifles.  I  admit  this  identity  in  its 
fullest  extent,  in  respect  to  the  component 
members  of  the  church,  and  its  doctrines 
and  discipline.  But  there  is  no  identity  of 
character  between  the  two.  That  church, 
formerly  paramount  and  triumphant,  has 
now  taken  its  just  and  equal  station  with 
other  religious  societies.  Its  quality,  as  a 
national  church,  in  consideration  of  which, 
the  grant  of  the  glebes  was  made,  no  longer 
exists.  The  grantee,  in  respect  of  that 
essential  character,  is  dead,  is  extinguished, 
is  gone.  As  in  the  common  case  of  a  grant 
to  A.,  tenant  of  the  manor  of  Dale, 
the  grant  ceases  when  such  tenancy  ceases  ; 
so  here  the  grant  faileth,  by  the  extinction 
of  that  character  of  the  grantee,  which 
alone  induced  the  grant.  Notwithstanding 
my  admission,  as  above,  respecting  iden- 
tity, the  Presbyterian  society  may  as  well 
set  up  this  claim,  as  the  society  in  ques- 
tion :  in  relation  to  that  character,  which 
induced  the  grant,  it  is  as  much  the  same 
society,  as  is  the  protestant  episcopal  church. 
It  is  a  quibble  to  say,  that  this  grant  was  not 
bestowed  in  this  character,  totidem  verbis. 
That  clergy  then  stood  only  in  the  character 
of  an  established  clergy.  As  a  national 
church,  some  semblance  of  justiflcation  may 
be  found,  for  its  endowment  with  public 
property.  But  even  the  enormities  of  tho&e 
times,  do  not  justify  an  appropriation  of  the 
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property  of  the  people,  to  the  use  of  particu- 
lar individuals  or  societies.  There  is  no  con- 
ceivable ground,  which  can  justify  such  a 
conduct,  in  the  government ;  and  the  want 
of  such  irresistibly  determines  the  character 
of  the  grant.  In  opposition  to  such  princi- 
ples, it  is  at  least  incumbent  on  the  appel- 
lants, to  show  the  endowment  to  have  been 
made  to  the  clergy,  in  their  particular  char- 
acter. But  this  cannot  be  done:  the  words 
and  complexion  of  the  grant  itself,  confronts 
that  idea,  and  supports  the  general  prin- 
ciple. 

168  ^Besides,  this  contest  under  the  act 
of  1802,  can  only  arise  with  the  succes- 
sors of  the  ancient  clergy.  To  sustain  this 
claim,  there  must  be  a  perfect  identity  be- 
tween the  then  and  present  ministers.  An 
identity  in  the  doctrines  and  disciplines  of 
the  church  is  not  sufficient.  But  are  the  now 
pastors  of  the  episcopal  society,  elected,  and 
removable,  by  them,  at  pleasure,  successors 
to  that  clergy,  who  were  inducted  and  estab- 
lished by  the  government,  and  held  their 
offices  in  contempt  of  the  wishes  of  their 
parishioners  ?  Is  there,  in  fact,  any  identity 
between  them  ?  Certainly'  not.  The  word 
'*  successors,"  ex  vi  termini,  imports  an  iden- 
tity of  character. 

The  important  effect  now  supposed,  has 
been  wrought  by  the  revolution.  The  prop- 
erty in  question,  for  want  of  an  adequate 
grantee,  has  reverted  to  the  grantor.  If  you 
please,  the  corporate  character  of  the  grantee 
is  destroyed,  by  the  eflFect  of  the  revolu- 
tion :  it  is  destroyed,  to  say  the  least,  as  to 
property  taken  from  strangers  to  the  estab- 
lished church,  by  coercion,  and  held  from 
them  by  violence :  it  is  destroyed,  as  to  the 
subject  in  question  :  That  memorable  event 
has  tumbled  to  the  ground,  the  then  national 
church,  together  with  its  colleague,  the  gov- 
ernment :  It  has  not  tumbled  to  the  ground, 
and  I  trust  never  will,  the  pure  and  excellent 
system  of  that  church,  considered  as  a  soci- 
ety of  christians ;  but  that  towering  and 
powerful  hierarchy,  whose  progress  was  not 
to  be  arrested,  by  even  the  mild  and  tolerant 
principles  of  the  episcopal  persuasion  :  that 
overwhelming  hierarchy,  which  levelled  to 
the  dust,  every  vestige  of  religious  liberty  ! 

Let  me  not  be  supposed,  sir,  to  denounce 
this  hierarchy,  with  too  much  severity.  Is 
it  not  known  to  every  sciolist  in  our  laws, 
that  it  procured  the  enaction  of  a  statute,  for 
silencing,  and  even  banishing  non-conform- 
ing ministers  ?  Is  it  not  known  to  every 
member  of  this  court,  that  even  in  the  dawn 
of  our  struggle  against  Britain,  for  civil  lib- 
erty, many  meek  and  pious  teachers  of  the 
gospel  were  imprisoned,  persecuted,  and 
treated  as  criminals  ? 

169  *The  only  crime  of  these  men,  was, 
their  worshipping  God  according  to  the 

dictates  of  their  own  consciences!  There  is 
not  a  gentleman  old  enough  to  know  the 
fact,  who  has  not  seen  ministers  of  the 
gospel  of  Christ,  teaching  their  doctrines 
through  the  grated  windows  of  a  prison  !  I 
mention  these  things,  but  to  shew  the  char- 
acter and  tendencies  of  the  hierarchal  gov- 
ernment ;  the  utter  annihilation  which  then 
existed,  of  every  semblance  of  religious  lib- 
erty ! 

The  revolution,  however,  has  brought 
down  this  powerful  hierarchy  to  the  standard 


of  free  and  equal  government :  the  cause  of 
the  grant  has  ceased  ;  and  it  becomes  unlaw- 
ful for  the  church  or  corporation  to  act  up  to 
the  end  for  which   it  was  established.    In 
this  view,  of  a  reversion  of  the  glebe  lands, 
to  the  government,  for  the  benefit  of  the 
people,  any  after  disposition  or  continuation 
of  them,  by  law,  or  by  construction,  to  the 
use  of  a  particular  society,  is',  in  fact,  equally 
with  the  levies  of  salaries,  a  coercive  contri- 
bution from   the  dissenters :  it  stands  pre- 
cisely on  a  common  ground  with  such  levy: 
it  is,  equally  with  it,  in  the  teeth  of  the  bill 
of  rights  :  it  is  moreover  equally  with  it  in 
direct  hostility  with   the    noble    principle, 
declared    in    the    preamble    of  the    act   of 
November  1776,  which  I  shall  presently  par- 
ticularly recite. 

It  is  urged  on  us,  with  great  vehemence, 
by  the  appellants'  counsel,  that  this  is  a 
vested  right,  and  not  to  be  divested,  even  by 
the  effect  of  the  revolution.  I  shall  not 
be  among  those,  who  assert  a  right  in  the 
government,  or  even  in  the  people,  to  vio- 
late private  rights,  and  perpetrate  injus- 
tice. The  just  end  and  object  of  all 
governments,  and  all  revolutions,  reprobate 
this  idea.  I  trust  I  shall  not  be  more  tardy, 
than  those  who  are  more  loud  and  clam- 
orous, to  respect  the  vested  rights  of  indi- 
viduals, or  societies.  My  sentiments  on  this 
subject  have  been  heretofore  delivered  in 
this  court,  and  particularly  in  the  case  of 
Lyell  ▼.  Elliott,  quoted  by  the  appellants' 
counsel.  I  mean  not  to  retract  one  iota  of 
what  I  then  said,  in  relation  to  this  subject. 
But  the  question  here  is,  in  whom  the 
170  property  in  question  is  *vested  ?  I 
may  be  mistaken  in  my  application  and 
inference,  but  I  bow  implicitly  to  the  princi- 
ple. I  apprehend,  however,  that  this  posi- 
tion respecting  the  inviolability  of  vested 
rights,  only  extends  to  such  private  and 
perfect  rights,  as  are  not  hostile  to  the 
principles  of  the  government :  such  as  are 
unconnected  with,  and  depend  not  upon,  the 
existence  of  the  government.  Such  rights, 
or  emoluments,  as  are  inseparably  connected 
with,  and  depend  upon  the  government,  must 
stand  or  fall  therewith.  Neither  the  govern- 
ment nor  the  individual  can  be  supposed  to 
have  contemplated  a  revolution,  when  they 
contracted  ;  a  state  of  things,  which  disfran- 
chises the  government,  and  puts  it  out  of  its 
power  to  perform  the  contract  on  its  part. 
Under  a  contrary  construction,  the  individual 
must  either  receive  his  emolument,  as  a  sine- 
cure, his  duties,  in  consideration  of  which  it 
was  given,  being  withdrawn;  or  rendered 
unlawful,  or  the  then  system  of  government 
be  kept  up  for  the  purpose  of  continuing  to 
the  individual  the  complete  enjoyment  of  the 
contract. 

This  last  idea  is  outrageous,  and  deeply 
affects  the  expediency,  almost  under  any  cir- 
cumstances, of  asserting  the  right  of  reform 
and  revolution.  A  very  familiar  and  analo- 
gous case  occurs,  to  exemplify  my  ideas. 
By  the  Virginia  constitution,  our  judges  hold 
their  offices  and  salaries,  during  good  l>e- 
haviour.  They  cannot,  during  the  existence 
of  the  constitution,  be  deprived  of  either, 
without  a  breach  of  such  behaviour.  But  if 
the  people  choose  to  reform  the  government, 
and  render  their  services  unnecessary,  no 
man  will  contend  that  they  shall    receive 
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their  salaries  for  nothing-:  none  will  con- 
tend, that  these  men  remain  judg-es,  or 
retain  their  salaries,  in  that  event,  althoufirh 
the  new  judiciary  system,  be  precisely  simi- 
lar to  the  old :  none  will  assert,  that  for  the 
sake  of  perpetuating  to  those  officers,  their 
emoluments,  a  system  of  government  shall 
be  kept  up,  which  is  injurious  to  the  interests 
and  hostile  to  the  wishes  of  the  people.  But 
the  case  in  question,  although  it  has  received, 
did  not  require,  the  intervention  .of  a 

171  revolution    to    effect  an  *extinguish- 
ment.     The  admitted  right  of  the  then 

government  to  change  the  established  re- 
ligion ;  the  admitted,  nay  I  might  almost 
say,  the  boasted,  omnipotence  of  parliament, 
was  competent  to  put  down,  by  law,  a  system, 
and  its  appendages,  which,  the  legislature 
itself  had  set  up.  Granting,  which  is  the 
most  that  could  be  contended  for,  that  the 
leg-ii^lature  should  have  permitted  the  life 
interest  of  the  then  incumbents  to  run  out, 
in  tenderness  to  those  who  engaged  in  their 
functions,  under  a  reasonable  expectation 
of  the  continuance  of  the  then  system,  that 
body  certainly  possessed  full  power  to  inter- 
cept the  contingent  and  possible  claims  of 
their  '^successors.'*  It  is  asking  but  a  small 
*boon,  that  the  same  effect  shall  be  given  to 
the  revolution ;  to  a  revolution,  founded  on 
principles  utterly  subversive  of  ecclesiastical 
coercion  and  monopoly. 

It  remains  lastly  to  consider  the  effect  of 
the  laws  posterior  to  the  revolution,  upon  the 
question  before  us.  The  act  of  November 
1776,  in  the  clause  so  much  relied  on,  (if  my 
view  of  the  subject  is  right,)  is  in  direct 
hostility,  not  only  with  the  spirit  of  the  bill 
of  rights,  but  with  the  spirit  declared  in  its 
own  preamble.  That  preamble  recites,  **that 
it  is  contrary  to  the  principles  of  reason  and 
justice,  that  any  should  be  compelled 
to  contribute  to  the  maintenance  of  a 
church,  with  which  their  consciences  will  not 
permit  them  to  join,  and  from  which  they 
can,  therefore,  receive  no  benefit.'*  This 
inconsistency,  considering  its  illustrious 
parentage,  could  only  have  arisen,  from  the 
embarrassment  in  which  that  legislature  was 
placed,  according  to  the  information  of  one 
of  the  appellants*  counsel  in  the  former 
argument ;  from  the  duress,  I  had  almost 
said,  under  which  they  then  stood  ;  and  from 
the  necessity  they  were  then  under,  to 
eventuate  in  some  such  act  as  that,  as  the 
"price  of  peace,**  between  the  contending 
parties.  This  pressure,  however,  did  not 
compel  them,  as  there  was  no  necessity  for 
it,  to  renounce  in  their  preamble,  principles, 
which,  as  members  of  the  convention,  they 
had  so  nobly  and  recently  established.  Not 
in  the  least  doubting  the  information 

172  *of  the  accurate  gentleman*  who  jjave 
it,  and   which  was  probably   derived 

from  his  own  personal  observation,  I  have 
yet  had  the  curiosity  to  examine  the  journals 
of  that  session  upon  this  subject.  In  this 
research,  I  have  abundantly  found,  the  most 
earnest  and  urgent  petitions  and  memorials, 
pro  and  con,  on  this  important  subject ;  and 
I  can  readily  conceive,  with  that  gentleman, 
the  difficulties  under  which  that  legislature 
must  have  laboured,  not  only  from  that  cir- 
cumstance, but  from  the  critical  complexion 
of  the  times,  and  the  necessity  of  union  in 

*Mr.  Randolph. 


our  struggle  against  the  common  enemy. 
These  considerations,  while  they  exempt 
from  all  possible  blame,  that  respectable 
assembly,  for  enacting  a  commentary,  so 
hostile  to  their  own  excellent  text,  certainly 
weaken  the  authority  of  that  act,  as  a  cotem- 
poraneous  exposition  of  the  constitution. 
This  memorable  act  provides,  that  all  dis- 
senters from  **the  church  by  law  estab- 
lished,'* shall  be  exempt,  &c.  from  levies,  &c. 
for  supporting  **the  said  church  as  it  now  is 
or  hereafter  may  be  established,  and  its 
ministers.**  I  beg  your  attention,  sir,  to 
these  remarkable  expressions.  Do  gen  tlemen 
contend,  that  in  this  portrait  of  the  character 
of  the  church,  this  act  is  a  just  exposition  of 
the  constitution  ?  Has  the  constitution  per- 
mitted the  "established  church**  to  continue, 
or  does  it  tolerate  a  legislative  rig'ht  to 
establish  a  particular  church  ?  No,  sir,  I 
believe  not.  The  most  that  has  ever  been 
contended  for,  by  any  the  least  liberal  of  our 
fellow  citizens,  is  a  legislative  right  to  erect 
a  general  establishment  of  religion.  Shall 
an  act  thus  marked  with  a  want  of  knowledge 
of  our  constitution,  or  of  respect  for  its  clear- 
est principles,  be  considered,  by  this  court, 
a«  a  safe  and  proper  guide,  in  the  exposition 
of  that  instrument  ?  I  think  not.  This  act 
of  November  1776,  so  far  as  it  makes  a 
reservation  of  the  several  glebes,  must  either 
be  considered  as  declaratory  of  the  then  law, 
on  that  subject,  or  as  investing  the  episcopal 
society  therewith.  In  the  first  view  it  is 
only  by  a  legislative  construction  of 
173  the  law  and  constitution  *on  this  sub- 
ject, which,  however  respectable  (but 
that  respectability  is  much  impaired  by  the 
errors  and  inconsistency,  just  stated,)  must 
yield  to  that  of  the  judiciary  :  in  the  second 
view,  it  is  unconstitutional.  That  destina- 
tion of  the  interest  of  the  dissenters,  therein, 
is  repugnant  to  the  principles  of  the  constitu- 
tion, as  before  stated;  and  even  the  just 
quota  appertaining  to  the  episcopalians  them- 
selves, could  not  be  so  appropriated,  without 
not  only  eacountering  difficulties,  inseparable 
from  a  just  ascertainment  of  proportions, 
but  also  prejudging  a  question,  to  say  the 
least,  of  very  doubtful  issue,  and  expressly 
reserved  in  another  part  of  this  act ;  namely, 
that  touching  the  right  of  the  legislature^to 
establish  a  general  assessment.  I  shall  not 
dispute,  with  that  counsel,  the  perpetual 
force  of  a  legislative  compact :  but  in  order 
to  that  end,  it  must  be  such  an  one  as  the 
legislature  has  a  constitutional  power  to 
make. 

The  same  gentleman,  in  different  parts  of 
his  argument,  considers  the  act  of  November 
1776,  both  as  an  exposition  of  the  constitu- 
tion, touching  an  existing  right,  and  as  a 
compact.  These  positions  are  incompatible. 
A  compact  by  the  force  of  the  term,  imports 
a  new  right,  and  not  the  continuance  of  the 
old.  The  gentleman  may  choose  between 
the  two  positions,  but  he  cannot  occupy  them 
both,  at  the  same  time.  For  my  part,  I 
rather  consider  that  act  as  a  compact ;  not, 
however,  a  valid  one,  for  want  of  power  in 
the  legislature  to  endow  a  particular  sect, 
with  public  property.  It  reserves  to  the  "use 
of  the  church  by  law  established,**  the  sev- 
eral glebes,  which  had  been  originally  given 
to  the  use  of  the  ministers.  To  pass  by  the 
glaring  misapprehension  of  this  legislature, 
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in  point  of  fact,  already  noticed,  that  an 
''established  church"  still  existed,  this  act 
loses  sight  of  the  titles  of  the  ministers 
before  stated,  and  enlarges  the  secondary 
interest  of  the  members  of  the  church  into  a 
direct  title.  It  takes  a  new  ground,  by  de- 
pressing the  title  of  the  former  owners,  and 
exalting  that  of  a  new  set.  It  goes  much 
further  than  the  act  of  1802  goes,  and  is  a 
full  justification  of  the  power  assumed 

174  by  that  act.     It  ^invades  and  disturbs 
the  sole  and  exclusive  title,  (if  any,)  of 

existing  ministers,  if  it  does  not  wholly  oust 
them,  by  vesting  the  title  of  the  glebes  in 
the  church :  it  admits  that  the  church  had 
not  this  property  before,  or  else  this  investi> 
ture  would  have  been  wholly  unnecessary : 
it  also  admits  that  the  ministers  had  either 
no  title  to  the  glebes,  or  at  least  not  such  as 
was  beyond  the  reach  of  the  legislature.  On 
these  two  admissions,  therefore,  which  are 
common  to  the  two  acts  of  1776  and  1802,  it 
remains  to  say,  whether  the  latter  act  is  not 
more  defensible  than  the  former?  It  does 
not  disturb,  as  the  former  does,  the  posses- 
sion of  existing  ministers  :  it  does  not  bestow 
as  that  act  does  the  property  of  the  whole 
people,  on  a  particular  sect :  it  merely  re^ 
stores  to  that  people,  their  property,  levied 
for  a  purpose  which  has  ceased  to  exist. 

These  same  admissions  and  consequences, 
also  grow  out  of  the  incorporating  act  of 
1784  ;  and  that  act  is  a  great  authority,  being 
predicated  on  the  petition  of  the  episcopal 
church  itself.  How  then  can  these  laws, 
creating  a  new  right  and  invading  a  former 
one,  be  considered  as  a  legislative  exposition 
of  the  constitution  touching  an  existing 
right  ?  I  have  chosen  to  state  that  right  as 
it  really  was ;  that  is,  as  existing  only  in 
the  ministers :  but  it  is  wholly  immaterial, 
in  my  view,  whether  the  grant  was  to  the 
ministers,  or  to  the  church  :  in  either  case 
the  granted  property  has  equally  reverted : 
the  then  character  of  the  church,  as  well  as 
that  of  its  clergy,  has  expired  with  the  revo- 
lution. 

If  it  be  said  that  the  acts  of  1776  and  1784 
have  forestalled  the  act  of  1802,  by  invest- 
ing the  glebes  in  the  protestant  episcopal 
church,  I  answer  that  the  bill  of  rights  had 
previously  forestalled  them,  by  interdicting 
grants  of  public  property  to  individuals  or 
societies,  except  in  consideration  of  public 
service ;  and  by  inhibiting  the  legislature 
from  favouring  or  endowing  one  religious 
society  in  preference  to  others.  The  act  of 
1802  has  only  put  aside  the  infractions  of  the 
constitution,  contained  in  the  two  former 
acts.    While  we  are  upon  the  subject  of 

175  cotemporaneous    exposition    why    *do 
not  the    appellants'  counsel    give  us 

credit  for  the  act  of  the  same  session,  dock- 
ing entails  ?  That  act  has  assailed  what 
may  be  considered  by  some,  as  a  private  and 
perfect  right ;  a  right  not  held  from  the  gov- 
ernment, nor  dependent  on  it ;  a  right  vested 
in  interest,  and  only  postponed  in  enjoyment; 
vested  also  in  persons  in  esse,  and  who  were 
ascertained  and  known.  In  all  these  respects 
the  case  affected  by  that  act  is  infinitely  more 
strong,  than  the  case  before  us.  In  this  case 
the  right  is  not  perfect  but  dependent ;  de- 
pendent upon  the  existence  of  the  law  and 
the  government,  and  held  from  them;  and 
the  person  for  whom  it  is  set  up.  is  unknown 


and  wholly  uncertain  :  he  is,  in  the  empbati- 
cal  language  of  our  late  venerable  president, 
in  the  case  of  Carter  v.  Tyler,  a  person  **in 
the  clouds :"  that  expression,  there  applied 
to  an  existing  remainderman  in  tail,  is  in- 
finitely more  applicable  to  the  possible  "suc- 
cessor" to  a  late  incumbent.  And  on  what 
grounds  was  the  act  of  entails  passed  ?  Its 
preamble  recites  reasons  of  inconvenience 
and  impolicy  only.  No  constitutional  repag- 
nance  is  there  assigned  ;  and  if  any  did  exist, 
it  is  infinitely  less  strong,  than  that  which 
intercepts  the  present  claim.  I  consider  that 
act  as  a  high  authority.  It  was  passed  by  the 
same  legislature  who  passed  the  other  act 
alluded  to ;  and  that  legislature  being  free, 
in  this  instance,  from  that  embarrassment 
which  besieged  them  while  acting  upon  the 
subject  of  the  glebes,  the  authority  of  the 
former  act,  probably  deserves  more  consid- 
eration than  that  of  the  latter ;  the  non- 
existence too,  of  those  errors  and  inconsist- 
encies in  the  former  act,  which  mark  the 
latter,  decidedly  determines  its  preference. 
Besides,  the  act  of  entails  has  always  been 
acquiesced  in :  it  has  received  the  sanction 
of  our  courts :  and  in  the  case  of  Carter  v. 
Tyler,  it  received  the  sanction  of  this  courts 
upon  great  consideration.  Is  it  not  then  a 
high  authority  ?  That  act,  to  say  the  least, 
destroyed  the  * 'possibility"  of  an  interest ; 
but  the  claim  now  set  up,  as  paramount  to 
the  power  of  the  legislature,  is  less  than  a 
''possibility."  The  legislature  in  passing, 
and  the  judiciary  in  supporting,  the 
176  act  of  entails,  must  have  *taken  an 
infinitely  bolder  ground  than  is  neces- 
sary to  be  occupied  on  the  present  occasion. 
Here,  the  doctrines  of  the  common  law,  in 
its  ordinary  acceptation,  and  giving  to  the 
revolution  the  mere  effect  of  dissolving  the 
corporation,  suffice  for  our  purpose:  But  in 
that  case,  the  legislature  proceeded  upot. 
great  principles.  We  were  thrown  into  a 
new  situation  ;  we  held  the  ground  of  a  free 
and  equal  government;  and  the  codes  and 
doctrines  of  dark  and  arbitrary  times,  tend- 
ing to  hereditary  influence  and  excessive 
wealth,  were  thrown  aside,  and  disregarded. 
But  I  must  pause  :  I  am  entering  into  an 
extensive  field :  I  wish  not  to  prejudge,  or 
anticipate  any  thing. 

In  expounding  the  acts  of  the  convention 
of  1776. 1  have  adhered  to  those  instruments 
themselves.  I  reject  all  extraneous  sources 
of  information.  I  reject  them,  in  relation  to 
the  bill  of  rights,  because  those  ephemeral 
circumstances  do  not  apply  to  great  princi- 
ples, pertaining  to  our  latest  posterity.  I 
would  receive,  with  more  caution,  the  legis- 
lative exposition  of  the  constitution,  con- 
tained in  the  act  of  November  1776,  because 
the  dignity  of  legislative  exposition  is  less- 
ened, if  not  lost,  when  the  legislature  enact- 
ing and  expounding  is  the  same.  Such  an 
exposition,  considered  as  a  judicial  decision, 
seems  to  contravene  great  principles.  It 
contravenes  that  principle  requiring  a  sepa- 
ration of  the  legislative  and  judicial  depart- 
ments. The  effect  of  this  principle  reaches 
every  legislative  exposition,  more  or  less; 
but  an  union  of  the  powers  of  passing  and 
executing  laws  in  the  same  persons,  forms 
no  contemptible  definition  of  despotism. 
But  although  I  deem  it  right  to  reject  all 
extraneous  information  in  forming  my  con- 
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elusion  upon  the  constitution,  I  have,  as  a 
matter  of  curiosity,  examined  the  journals 
of  the  convention  touching  the  present  sub- 
ject. I  can  find  in  them  nothing*  varying 
the  construction,  arising  from  the  instru- 
ment itself.  In  the  session  of  the  conven- 
tion, only  one  solitary  petition  on  the  subject 
of  religious  rights  was  presented.  The 
grievances  of  the  dissenters,  great  as  they 
were,    seemed    lost    in    the    greater 

177  grievance    of    America.      But    *if    it 
were   otherwise ;    if  any    expressions, 

contained  in  the  journals  of  those  times, 
seemed  to  depart  from  the  spirit  breathed 
in  their  more  solemn  and  deliberate  acts, 
I  should  attempt  to  apologise  for  that 
illustrious  assembly.  I  should  rather  impute 
them  to  the  infirmities  of  our  nature  ;  to  the 
resumption  of  their  empire,  by  ancient  hab- 
its and  prejudices.  I  should  readily  excuse  a 
bias,  which  in  the  infantine  state  of  free 
government,  may  have  been  only  overborne, 
by  the  noble  effort,  by  the  sublime  enthusi- 
asm, which  produced  the  act  of  government ; 
by  that  noble  fervour,  which  must  animate 
all  men,  engaged  in  the  most  noble  and  im- 
portant of  human  transactions.  But  these 
patriots  require  no*  apology.  Their  work 
speaks  for  itself.  It  will  go  down  to  poster- 
ity, and  receive  the  grateful  applause  of  one 
of  the  most  enlightened  and  happy  of  na- 
tions. The  magnitude  of  this  subject  almost 
carries  me  beyond  the  cool  deliberation  which 
ought  to  preside  in  this  place  :  But  I  am  sure 
the  congenial  feelings  of  t hope  who  hear  me 
will  readily  excuse  me. 

It  has  been  said  that  the  petitions  of  the 
dissenters,  in  November  1776,  did  not  point  to 
the  glebe  lands,  but  only  to  an  exemption 
from  salaries.  I  think  some  of  those  peti- 
tions are  sufficiently  general,  and  very 
strong.  But  if  it  were  otherwise,  I  am  sure 
there  is  no  hing  in  the  temper  of  this  court, 
which  will  repudiate  the  dearest  rights  of 
the  people,  because,  in  the  first  moments 
of  their  acquirement,  they  were  ignorant  of 
their  existence.  The  great,  though  simple 
principles  on  which  my  opinion  in  the  pres- 
ent case  is  founded,  make  it  unnecessary  to 
pursue  the  appellants'  counsel  through  all 
the  technical  and  secondary  learning,  with 
which  they  have  obscured  it.  They  must  ex- 
cuse me,  but  I  do  not  think  that  doctrines  of 
this  class,  are  to  decide  the  fate  of  this  ques- 
tion. 

The  same  consideration  induces  me  to 
pa^  over,  the  remaining  acts  of  assembly, 
relative  to  this  subject,  passed  since  the  rev- 
olution. Such  of  them,  as  go,  to  vest,  or  ad- 
mit, a  title,  in  the  episcopal  church,  are 
susceptible  of  the  answers  just  given  to  the 
more     important     acts    of     1776   and 

178  *1784.  I  concur  with  the  allegation  in 
the  bill,  that  the  act  of  1802  did  not  de- 
prive the  church,  of  the  land  in  question  : 
but  such  deprivation,  (if  I  may  use  so  harsh 
a  term,)  had  previously  taken  place,  and 
that  act  only  operates,  to  put  in  train  for  a 
just  appropriation,  the  contemplated  portion 
of  the  public  property. 

We  were  exhorted  by  one  of  the  appel- 
lants' counsel,  at  the  former  argument,  and 
the  substance  is  repeated  in  the  last,  '*  to 
put  deism  to  flight,  and  restore  the  alters  of 
our  forefathers.'*  If  there  is  a  league,  of 
deists  or  others,  in  the  legislature  or  else- 


where, to  overturn  religion,  or  impair  mo- 
rality, it  is  to  me  a  subject  of  the  deepest 
regret.  I  can  never  cease  to  believe,  that 
these  are  the  firmest  pillars  of  civil  society, 
the  surest  basis  of  human  happiness.  For 
myself,  I  am  now  called  to  discharge  a  pain- 
ful duty.  That  duty  must  not  be  obstructed, 
by  any  sympathies, »or  partialities  of  mine. 
While  sitting  in  this  seat,  the  stern  maxims- 
of  judicial  independence,  scarcely  permit  me 
to  recognize  in  the  respectable  society  now 
before  us,  the  revered  patron  of  my  early 
youth,  the  defpositary  of  my  best  wishes. 

CARRINGTON,  Judge,  and  LYONS  ,r 
President.  We  have  no  doubt  as  to  the  juris- 
diction. For  it  is,  in  substance,  a  bill  of 
quia  timet,  brought  to  protect  a  whole  soci' 
ety  against  disturbance,  under  colour  of  a 
statute,  alleged  to  be  unconstitutional ;  and 
to  prevent  injury  to  its  property,  in  conse- 
quence of  the  sales,  and  the  multiplicity  of 
suits,  which  would  follow  from  them. 
These  are  all  proper  objects  for  the  interfer- 
ence of  a  court  of  equity  ;  and  sustained  the 
jurisdiction  of  the  chancellor. 

We  are  equally  clear  upon  the  merits. 
For  it  has  been  frequently  decided  by  the 
court,  that  unconstitutional  laws  are  void  ; 
and  we  think  the  statute,  now  under  consid- 
eration, is  of  that  class. 

It  is  a  mistake  to  suppose,  that  the  church, 
here,  was  identified  with  that  of  the 
mother    country,    and    had   no    capacity   to 

hold  lands. 
179  *For  although  the  church  of  Eng- 
land was  the  prototype,  it  certainly 
was  not  the  actual  church  of  Virginia ; 
which  was  founded  by  the  local  legislature  ; 
and  its  structure  and  capacities  are  to  be 
sought  for  in  the  laws  of  the  colony  only. 

By  these,  the  church  was  organized,  and 
glebes  ordered  to  be  purchased  for  the  use  of 
the  ministers  and  their  successors,  forever. 
Old  Virg.  Laws,  2,  3,  4,  251.  Which  vested 
those  lands  exclusively  in  the  established 
church  :  for  although  the  price  was  assessed 
upon  the  parish  at  large,  it  was  done  by  the 
legislative  authority,  at  that  time  supreme  : 
And  the  power  to  purchase,  created  a  capac- 
ity to  hold.  Forquando  aliquid  conceditur, 
conceditur  et  id  sine  quo  res  ipsa  uti  non  po- 
test.    11  Co.  52  ;  Hob.  234 ;  Cro.  Jac.  170, 190. 

The  question  then  is,  what  eff'ect  the  rev- 
olution had  upon  the  property  of  the  church  ? 

It  was  contended  by  the  counsel  for  the 
appellees.  That,  if  the  church  had  capacity 
to  hold  lands  t>efore  the  date  of  independ- 
ence, that  event  destroyed  it ;  and  that,  upon 
the  dissolution,  the  glebes  devolved  upon  the 
commonwealth.  But  revolutions  are  in- 
tended to  preserve,  not  to  take  away  rights: 
Nor  was  it  ever  pretended,  that  an  alteration, 
in  the  form  of  a  government,  affected  private 
property.  Such  a  consequence  would  pre- 
vent all  revolutions,  as  no  set  of  men  would 
ever  unite  in  a  measure  productive  of  such 
fatal  effects ;  and  therefore  we  unhesitatingly 
pronounce,  that  the  revolution  did  not  pro- 
duce that  result. 

A  distinction  was  attempted,  however, 
between  a  natural  person  and  an  artificial 
body  :  The  right  of  the  first  being  admitted  ; 
that  of  the  latter  denied :  But  there  is,  in 
fact,  no  such  distinction.  For  property  be- 
ing a  civil  institution,  the  right  to  it  is,  in 
all  cases,  conferred  by  law :    Which  applies 
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as  forcibly  to  a  society,  as  to  an  individual ; 
and  the  change  of  a  g-overnment  no  more 
affects  the  claims  of  the  one,  than  those  of 
the  other. 

But  to  obviate  this,  it  was  urged,  That,  al- 
though the  revolution  did  not  produce  the 
effect  directly,  it  did  indirectly ;  and  the  rea- 
sons assigned  for  it  were,  1.  That  the 

180  society   *was   dissolved,  as  the  king, 
one  of  its  integral  parts,  was  gone.     2. 

That  incorporated  religious  societies  are  con- 
trary to  the  sixteenth  article  of  the  bill  of 
rights.  3.  That  the  profits  of  the  glebes  are 
emoluments,  which  one  religious  society  can- 
not take  to  its  separate  use,  without  a  viola- 
tion of  the  fourth  article  of  that  instrument. 
Neither  of  these  propositions  is  true : 
Not  that  which  relates  to  the  abolition  of 
the  kingly  office. 

1.  Because  the  king  was  not  an  integral 
part  of  the  established  church.  For  he  was 
never  declared  to  be  so  by  any  law  ;  and  he 
exercised  no  acts  with  regard  to  the  institu- 
tion, except  as  one  of  the  component  parts  of 
the  general  legislature  of  the  colony. 

2.  Because  a  society  is  not  dissolved  by  the 
destruction  of  one  of  its  parts,  unless  the  ca- 
pacity, to  produce  the  end  of  its  association, 
ceases.  Grot.  B.  2,  ch.  9  ;  Puff.  B.  8,  ch.  12 ; 
2  Rutki.  Inst.  637,  638.  Which  is  agreeable  to 
the  doctrines  of  the  common  law .  For  no 
case  decides  that  the  loss  of  one  of  its  inte- 
gral parts  will  destroy  a  corporation,  if  the 
rest  can  proceed  without  the  lost  member. 
On.the  contrary,  it  is  only  when  such  an  in- 
tegral part  is  gone,  as,  without  its  existence, 
the  functions  of  the  society  cannot  be  exer- 
cised, that  the  corporation  is  dissolved  for 
any  purpose.  Rex  v.  Pasmore,  3  T.  Rep.  199 ; 
Bracken  v.  The  College,  3  Call,  575.  But  the 
whole  organization  of  the  church,  its  com- 
petency to  transact  its  affairs,  and  the  entire 
polity  of  the  body  remained  the  same  after 
the  revolution,  as  before ;  and  consequently 
that  event  did  not  affect  it. 

Not  that  with  respect  to  the  sixteenth  ar- 
ticle of  the  bill  of  rights  : 

Because  there  is  nothing  in  that  article, 
which  forbids  the  continuation  of  the  estab- 
lishment, or  the  incorporation  of  religious 
societies.  For  the  whole  relates  to  the  rights 
of  conscience,  and  the  mutual  charities  which 
men  owe  each  other. 

Not  that  with  respect  to  the  fourth  article 
of  the  bill  of  rights : 

181  *lstly.  Because  that  article  relates 
to  emoluments  and  privileges,  subse- 
quently, to  be  created  in  favour  of  the  great 
officers  of  government,  as  will  be  shewn 
hereafter  ;  and  not  to  property,  theretofore, 
legally  acquired,  either  by  individuals,  or 
lawful  societies.  As  to  which,  the  observa- 
tion in  The  Case  of  the  County  Levy,  [5  Call, 
139,]  cited  by  the  appellants'  counsel,  that  it 
would  be  unfair  to  extend  general  words  of 
exclusion,  used  by  the  framers  of  the  consti- 
tution, for  one  purpose,  to  other  objects  not 
then  under  contemplation,  strictly  applies. 
For,  there,  the  argument  of  the  court  was, 
that  the  general  words  excluding  the  power 
of  laying  taxes,  except  by  the  representatives 
of  the  people,  ought  not  to  be  extended  to 
levies  to  be  laid  by  the  county  courts,  accord- 
ing to  long  established  usage,  for  the  ex- 
igencies of  the  counties.  And  it  is  equally 
correct  to  say,  in  the  present  case,  that  when 


the  framers  of  the  constitution  were  prohib- 
iting emoluments  and  privileges  of  a  political 
character,  namely,  hereditary  rights  to  mag- 
istrates, legislators  and  judges,  the  only 
enumerated  objects  of  consideration,  they 
did  not  intend  to  exclude  individuals,  or  ex- 
isting societies,  from  the  enjoyment  of  prop- 
erty already  acquired  under  ancient  statutes, 
enacted  by  legislatures  unquestionably  com- 
petent, at  the  time,  to  make  them. 

2dly.  Because  the  whole  article,  according 
to  grammatical  and  legal  construction,  re- 
lates to  magistrates,  legislators  and  judges 
only. 

For,  in  the  first  place,  the  words,  •*  public 
services,'*  are  equivocal,  as  they  apply  not 
only  to  officers  concerned  in  the  general  ad- 
ministration of  government,  but  to  subordi- 
nate agents,  acting  for  the  benefit  of  the 
community  also ;  as,  for  instance,  to  public 
teachers,  and    other  occupations,  conducive 
directly,  or  indirectly,  to  the  public  benefit. 
And,    although   this   particular  church  was 
not  the  only  one  in  the  state,  and  therefore 
so  far  the  right  might  be  said  to  be  partial, 
yet  that  forms  no  objection  to  the  principle, 
as  similar  benefits  may  be  conferred  on  the 
rest,  so  as  to  produce  general  equality.     For 
the  grant  of  a  small  piece  of  land    to 
182      any  religious  society,    *to    support   a 
minister    to    teach    the  principles  of 
Christianity,  would  be  a  grant  for  a  public 
purpose ;  not  only  upon  the  reason    of    the 
thing,  but  upon  the  expression  and  meaning 
of  the  last  article  of  the  bill  of  rights :  which 
declares,  "  that  no  government,  or  the  bless- 
ing of  liberty,  can  be  preserved  to  any  people, 
but  by  a  firm  adherence  to  justice,  modera- 
tion, temperance,    frugality,    and    virtue;" 
and  '*  that  it  is  the  mutual  duty  of  all  to  prac- 
tice christian  forbearance,  love  and  charity 
towards  each  other:"    which    latter  words 
shew,  that  the  christian   religion    was  that 
which    was    contemplated    throughout    the 
whole  article,  as  none  but  christians  would 
be  conversant  in  the  principles  and   duties 
prescribed  by  it.     But,  if  adherence  to  such 
principles,  and  the  exercise  of  such  duties,  be 
indispensable  to  the  preservation  of  liberty 
and  the  happiness  of  the  people,  it  is  obvious, 
that  a  reasonable  grant  to  a  religious  society, 
for  the  purpose  of  inculcating  them,  would 
not,  (more  than  to  a  college,  or  other  semi- 
nary of  learning,)  be  unconstitutional.     And. 
accordingly,  it  never  has  been  disputed,  that 
the  property  of  the  college  of  William  &  Mary 
continued  inviolable  after  the    revolution, 
notwithstanding  their  possessions  were  do- 
nations by  the  crown,  out  of  the  public  do- 
main,   and    the    members    not    officers  of 
government,  rendering  public  services  to  the 
state :  and  notwithstanding,  too,  one  of  the 
professorships,  that  of  divinity,  was  devoted 
to  the  doctrines  of  the  established  church ; 
the  preparing  ministers  for  which   was  one 
main  object  for  establishing  the  college,  as 
avowed  in  several  of  the  early  statutes,  and 
the  charter  made  in  conformity  to  them.  Act 
1660-1,  ch.  20,   (2  Hen.  Stat.  25) ;  Act,  March 
1661-2,  ch.  18,  (2  Hen.  Stat.  56) ;  3  Call,   574. 
Which  seems  to  put  the  question  to  rest. 

But,  independent  of  this,  the  remark  is  cor- 
rect, that,  in  political  language,  emoluments 
and  privileges  most  naturally  apply  to  the 
rewards  given  to  those  concerned  as  officers 
of  government,  in  the  general  administration 
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of  public  affairs :  and  that  they  were  so  un- 
derstood, in  this  article,  is  obvious.     For  they 
are  connected  with  the  words  public 

183  services  ;  *which,   by  the   subsequent 
parts  of  the  sentence,  are  transferred  to 

the  three  great  departments  of  government, 
namely,  the  executive,  legislative  and  ju- 
diciary. 1.  Because  the  subsequent  words 
connect  the  clauses  of  the  period  together, 
and  signify  the  relation  which  they  bear  to 
each  other ;  for  otherwise,  the  words,  "  which 
not  being  descendible,''  would  be  useless,  as 
they  would  mean  nothing,  and  the  after 
member  of  the  sentence  would  be  complete 
without  them.  2.  Because  the  whole  article 
is  but  one  sentence ;  each  subsequent  part 
connected  with,  and  dependent  on,  the  pre- 
ceding. For  the  word,  •*  which,"  refers  to 
the  words,  *'  public  services,"  as  its  antece- 
dents, and  the  word  **  neither,"  in  like  man- 
ner, to  the  word  **  which  :"  thus  embracing 
the  whole  of  the  antecedents,  and  connecting 
them  with  the  subsequent  words,  magistrate, 
legislator  and  judge.  So  that  the  latter 
member  of  the  sentence  is  but  a  corollary 
drawn  from,  and  dependent  on,  its  correlative 
term  **  public  services  ;"  which  it  defines  and 
restricts.  The  fair  interpretation,  therefore, 
is,  that  "emoluments"  and  "privileges," 
(which  are  the  rewards  for  services  by  the 
officers  administering  the  government,)  not 
being  descendible,  the  offices,  from  which 
the  services  were  to  proceed,  ought  not  to  be 
hereditary.  In  this  view,  which  is  most  con- 
sistent with  the  context,  and  general  intent, 
of  the  article,  the  case  is  nothing  more  than 
the  ordinary  course  of  explaining  the  gener- 
ality of  the  preceding  words,  by  those  which 
follow ;  and  confining  the  operation  of  the 
first,  to  the  specific  terms  of  the  latter. 
Which  interpretation  has  the  additional  ad- 
vantage, that  it  preserves  and  gives  effect  to 
all  the  words  in  the  article ;  whereas  the  other 
virtually  suppresses  the  intervening  words, 
("which  not  being  descendible,")  to  the  in- 
jury of  the  sentence ;  and,  therefore,  ought 
to  be  repudiated. 

3dly.  Because  any  other  construction 
would  be  attended  with  the  most  incon- 
venient consequences,  as  it  would  take,  from 
the  legislature,  the  power  of  making  a  gift 
either  to  a  community,  or  an  individual,  un- 
less engaged  in  some  public  service,  although 
the  occasions  of  society  often   require 

184  legislative  *grants  for  purposes  wholly 
individual,  or  partial,  in  their  nature. 

Upon  no  sound  construction,  therefore,  of 
the  bill  of  rights,  compared  with  the  laws 
antecedent  to  the  revolution,  can  the  church 
be  considered  as  dissolved  by  that  event,  or 
divested  of  its  property,  in  consequence  of 
it  :  and  the  uniform  interpretation  and  prac- 
tice of  the  country  have  been  agreeable  to 
this  opinion. 

In  support  of  that  proposition,  we  refer,  in 
the  first  place,  to  the  transactions,  at  the 
period  of  the  revolution,  relative  to  the 
church  :  which  we  are  enabled  to  state  with 
more  confidence,  as  one  of  us  was  a  membet 
of  the  convention,  that  framed  the  bill  of 
rights  and  constitution. 

On  the  20th  of  June,  1776,  the  t>aptist  so- 
ciety petitioned  for  freedom  of  worship  ;  but 
made  no  complaint  as  to  the  glebes. 

On  the  29th  of  that  month,  the  constitu- 
tion was  prepared,  without  any    exception. 


from  any  quarter,  to  the  church  establish- 
ment. 

On  the  4th  of  July,  1776,  independence  was 
declared  ;  and,  on  the  next  day,  the  conven- 
tion proceeded  to  reform  the  book  of  Common 
Prayer,  and  made  sundry  alterations  in  the 
litany  and  prayers. 

On  the  7th  of  October,  1776,  the  same  con- 
vention, without  any  new  election,  met  the 
senate,  in  general  assembly  ;  and  took  into 
consideration,  the  petitions  of  the  dissenting 
sects  against  the  church  establishment,  with 
the  counter  petition  of  the  church.  The 
whole  was  discussed,  at  large,  in  both 
houses,  and  resulted  in  the  act,  of  October 
session  1776,  ch.  2,  authorizing  vestries  to 
make  assessments,  upon  the  parishes,  for  the 
discharge  of  the  past  engagements,  and 
the  maintenance  of  the  poor ;  and  settling 
the  right  of  the  church  to  the  glebes.  Chan. 
Rev.  39. 

This  contemporaneous  exposition,  by  those 

who  framed  the  constitution,   was  followed 

by  the  incorporating  act  of  1784,  ch.   87;  by 

that  of  1786,  ch.  12,  which  reserved,  to  each 

religious  society,  the  property  belong- 

185  ing  to  it ;  and  by  *that  of  1788,  ch.  47, 
declaring    the    protestant     episcopal 

church  successors  of  the  former  church,  and 
capable  of  holding  its  property. 

As  far,  then,  as  construction  and  practice, 
both  ancient  and  modern,  can  settle  any 
question,  this  appears  to  be  settled. 

But  it  was  said,  that  neither  the  convention, 
nor  the  legislature,  could  alter  the  constitu- 
tion ;  or  give  it  a  meaning  which  the  words 
would  not  bear. 

To  which  we  answer, 

1.  That  if  that  position  were  true  to  the 
whole  extent,  it  would  not  affect  the  case ; 
because  we  have,  already,  endeavoured  to 
shew,  that  the  construction  and  practice 
were  in  strict  accordance,  with  the  intent 
and  letter  of  the  instrument ;  and,  therefore, 
that  the  case,  supposed  by  the  position,  does 
not  exist  on  the  present  occasion. 

2.  That  the  constitution,  and  the  subse- 
quent acts  of  the  convention,  stand  upon  the 
same  ground.  For  both  depend  upon  the 
acquiescence  of  the  people,  as  the  convention 
was  not  deputed  to  make  the  constitution ; 
or  to  pass  laws  under  it ;  and,  therefore,  if 
the  people  acquiesced  under  the  constitution, 
they  acquiesced  in  the  interpretation  also. 

3.  That  written  constitutions  are,  like 
other  instruments,  subject  to  construction  ; 
and,  when  expounded,  the  exposition,  after 
long  acquiescence,  becomes,  as  it  were,  part 
of  the  instrument ;  and  can,  no  more,  be  de- 
parted from,  than  that.  The  Commonwealth 
V,  Caton,  [4  Call,  5,]  and  The  Case  of  the 
County  Lrevy,  [5  Call,  139,]  cited  by  the  ap- 
pellants' counsel. 

4.  That  it  is  unimportant,  therefore, 
whether  the  legislature  can,  or  cannot,  now, 
bestow  other  property,  upon  religious  socie- 
ties ;  for,  either  way,  their  contemporaneous 
and  subsequent  decisions  amount  to  so  many 
recognitions  of  the  first  interpretation  by 
the  convention,  that  the  church  continued  ; 
and  that  the  then  existing  glebes  belonged 
to  it.  Which,  as  before  observed,  makes,  in 
effect,  the  construction,  as  to  those  subjects, 

part  of  the  instrument. 

186  *It  was  said,  that,  if  the  constitution 
did  not,  the  act  of  incorporation,  in 
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as  forcibly  to  a  society,  as  to  an  individual ; 
and  the  change  of  a  government  no  more 
affects  the  claims  of  the  one,  than  those  of 
the  other. 

But  to  obviate  this,  it  was  urged,  That,  al- 
though the  revolution  did  not  produce  the 
effect  directly,  it  did  indirectly ;  and  the  rea- 
sons assigned  for  it  were,  1.  That  the 

180  society   *was   dissolved,  as  the  king, 
one  of  its  integral  parts,  was  gone.     2. 

That  incorporated  religious  societies  are  con- 
trary to  the  sixteenth  article  of  the  bill  of 
rights.  3.  That  the  profits  of  the  glebes  are 
emoluments,  which  one  religious  society  can- 
not take  to  its  separate  use,  without  a  viola- 
tion of  the  fourth  article  of  that  instrument. 
Neither  of  these  propositions  is  true : 
Not  that  which  relates  to  the  abolition  of 
the  kingly  office. 

1.  Because  the  king  was  not  an  integral 
part  of  the  established  church.  For  he  was 
never  declared  to  be  so  by  any  law  ;  and  he 
exercised  no  acts  with  regard  to  the  institu- 
tion, except  as  one  of  the  component  parts  of 
the  general  legislature  of  the  colony. 

2.  Because  a  society  is  not  dissolved  by  the 
destruction  of  one  of  its  parts,  unless  the  ca- 
pacity, to  produce  the  end  of  its  association, 
ceases.  Grot.  B.  2,  ch.  9  ;  Puff.  B.  8,  ch.  12 ; 
2  Ruth.  Inst.  637,  638.  Which  is  agreeable  to 
the  doctrines  of  the  common  law .  For  no 
case  decides  that  the  loss  of  one  of  its  inte- 
gral parts  will  destroy  a  corporation,  if  the 
rest  can  proceed  without  the  lost  member. 
On. the  contrary,  it  is  only  when  such  an  in- 
tegral part  is  gone,  as,  without  its  existence, 
the  functions  of  the  society  cannot  be  exer- 
cised, that  the  corporation  is  dissolved  for 
any  purpose.  Rex  v.  Pasmore,  3  T.  Rep.  199 ; 
Bracken  v.  The  College,  3  Call,  575.  But  the 
whole  organization  of  the  church,  its  com- 
petency to  transact  its  affairs,  and  the  entire 
polity  of  the  body  remained  the  same  after 
the  revolution,  as  before ;  and  consequently 
that  event  did  not  affect  it. 

Not  that  with  respect  to  the  sixteenth  ar- 
ticle of  the  bill  of  rights  : 

Because  there  is  nothing  in  that  article, 
which  forbids  the  continuation  of  the  estab- 
lishment, or  the  incorporation  of  religious 
societies.  For  the  whole  relates  to  the  rights 
of  conscience,  and  the  mutual  charities  which 
men  owe  each  other. 

Not  that  with  respect  to  the  fourth  article 
of  the  bill  of  rights  : 

181  *lstly.  Because  that  article  relates 
to  emoluments  and  privileges,  subse- 
quently, to  be  created  in  favour  of  the  great 
officers  of  government,  as  will  be  shewn 
hereafter  ;  and  not  to  property,  theretofore, 
legally  acquired,  either  by  individuals,  or 
lawful  societies.  As  to  which,  the  observa- 
tion in  The  Case  of  the  County  Levy,  [5  Call, 
139,]  cited  by  the  appellants'  counsel,  that  it 
would  be  unfair  to  extend  general  words  of 
exclusion,  used  by  the  framers  of  the  consti- 
tution, for  one  purpose,  to  other  objects  not 
then  under  contemplation,  strictly  applies. 
For,  there,  the  argument  of  the  court  was, 
that  the  general  words  excluding  the  power 
of  laying  taxes,  except  by  the  representatives 
of  the  people,  ought  not  to  be  extended  to 
levies  to  be  laid  by  the  county  courts,  accord- 
ing to  long  established  usage,  for  the  ex- 
igencies of  the  counties.  And  it  is  equally 
correct  to  say,  in  the  present  case,  that  when 


the  framers  of  the  constitution  were  prohib- 
iting emoluments  and  privileges  of  a  political 
character,  namely,  hereditary  rights  to  mag- 
istrates, legislators  and  judges,  the  only 
enumerated  objects  of  consideration,  they 
did  not  intend  to  exclude  individuals,  or  ex- 
isting societies,  from  the  enjoyment  of  prop- 
erty already  acquired  under  ancient  statutes, 
enacted  by  legislatures  unquestionably  com- 
petent, at  the  time,  to  make  them. 

2dly.  Because  the  whole  article,  according 
to  grammatical  and  legal  construction,  re- 
lates to  magistrates,  legislators  and  judges 
only. 

For,  in  the  first  place,  the  words,  *'  public 
services,"  are  equivocal,  as  they  apply  not 
only  to  officers  concerned  in  the  general  ad- 
ministration of  government,  but  to  subordi- 
nate agents,  acting  for  the  benefit  of  the 
community  also ;  as,  for  instance,  to  public 
teachers,  and    other  occupations,  conducive 
directly,  or  indirectly,  to  the  public  t>enefit. 
And,    although   this   particular  church  was 
not  the  only  one  in  the  state,  and  therefore 
so  far  the  right  might  be  said  to  t>e  partial, 
yet  that  forms  no  objection  to  the  principle, 
as  similar  benefits  may  be  conferred  on  the 
rest,  so  as  to  produce  general  equality.     For 
the  grant  of  a  small  piece  of  land    to 
182      any  religious  society,    *to    support    a 
minister    to    teach    the  principles  of 
Christianity,  would  be  a  grant  for  a  public 
purpose ;  not  only  upon  the  reason    of    the 
thing,  but  upon  the  expression  and  meaning 
of  the  last  article  of  the  bill  of  rights :  which 
declares,  "  that  no  government,  or  the  bless- 
ing of  liberty,  can  be  preserved  to  any  people, 
but  by  a  firm  adherence  to  justice,  modera- 
tion, temperance,    frugality,    and    virtue ;" 
and  *'  that  it  is  the  mutual  duty  of  all  to  prac- 
tice christian  forbearance,  love  and  charity 
towards  each  other :"    which    latter  words 
shew,  that  the  christian   religion   was  that 
which    was    contemplated    throughout    the 
whole  article,  as  none  but  christians  would 
be  conversant  in  the  principles  and   duties 
prescribed  by  it.     But,  if  adherence  to  such 
principles,  and  the  exercise  of  such  duties,  be 
indispensable  to  the  preservation  of  liberty 
and  the  happiness  of  the  people,  it  is  obvious, 
that  a  reasonable  grant  to  a  religious  society, 
for  the  purpose  of  inculcating  them,  would 
not,  (more  than  to  a  college,  or  other  semi- 
nary of  learning,)  be  unconstitutional.     And, 
accordingly,  it  never  has  been  disputed,  that 
the  property  of  the  college  of  William  &  Mary 
continued  inviolable  after  the    revolution, 
notwithstanding  their  possessions  were  do- 
nations by  the  crown,  out  of  the  public  do- 
main,   and    the    members    not    officers  of 
government,  rendering  public  services  to  the 
state :  and  notwithstanding,  too,  one  of  the 
professorships,  that  of  divinity,  was  devoted 
to  the  doctrines  of  the  established  church ; 
the  preparing  ministers  for  which   was  one 
main  object  for  establishing  the  college,  as 
avowed  in  several  of  the  early  statutes,  and 
the  charter  made  in  conformity  to  them.  Act 
1660-1,  ch.  20,   (2  Hen.  Stat.  25) ;  Act,  March 
1661-2,  ch.  18,  (2  Hen.  Stat.  56) ;  3   Call,  574. 
Which  seems  to  put  the  question  to  rest. 

But,  independent  of  this,  the  remark  is  cor- 
rect, that,  in  political  language,  emoluments 
and  privileges  most  naturally  apply  to  the 
rewards  given  to  those  concerned  as  officers 
of  government,  in  the  general  administration 
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of  public  affairs :  and  th^t  they  were  so  un- 
derstood, in  this  article,  is  obvious.     For  they 
are  connected  with  the  words  public 

183  services  ;  *which,  by  the   subsequent 
parts  of  the  sentence,  are  transferred  to 

the  three  great  departments  of  government, 
namely,  the  executive,  legislative  and  ju- 
diciary. 1.  Because  the  subsequent  words 
connect  the  clauses  of  the  period  together, 
and  signify  the  relation  which  they  bear  to 
each  other ;  for  otherwise,  the  words,  "  which 
not  bein^  descendible,"  would  be  useless,  as 
they  would  mean  nothing,  and  the  after 
member  of  the  sentence  would  be  complete 
without  them.  2.  Because  the  whole  article 
is  but  one  sentence ;  each  subsequent  part 
connected  with,  and  dependent  on,  the  pre- 
ceding. For  the  word,  "which,"  refers  to 
the  words,  **  public  services,"  as  its  antece- 
dents, and  the  word  **  neither,"  in  like  man- 
ner, to  the  word  **  which  :"  thus  embracing 
the  whole  of  the  antecedents,  and  connecting 
them  with  the  subsequent  words,  magistrate, 
leg-islator  and  judge.  So  that  the  latter 
member  of  the  sentence  is  but  a  corollary 
drawn  from,  and  dependent  on,  its  correlative 
term  "public  services  ;"  which  it  defines  and 
restricts.  The  fair  interpretation,  therefore, 
is,  that  •*  emoluments"  and  **  privileges," 
< which  afe  the  rewards  for  services  by  the 
officers  administering  the  government,)  not 
beings  descendible,  the  offices,  from  which 
the  services  were  to  proceed,  ought  not  to  be 
hereditary.  In  this  view,  which  is  most  con- 
sistent with  the  context,  and  general  intent, 
of  the  article,  the  case  is  nothing  more  than 
the  ordinary  course  of  explaining  the  gener- 
ality of  the  preceding  words,  by  those  which 
follow ;  and  confining  the  operation  of  the 
first,  to  the  specific  terms  of  the  latter. 
Which  interpretation  has  the  additional  ad- 
vantage, that  it  preserves  and  gives  effect  to 
all  the  words  in  the  article ;  whereas  the  other 
virtually  suppresses  the  intervening  words, 
(**  which  not  being  descendible,")  to  the  in- 
jury of  the  sentence ;  and,  therefore,  ought 
to  be  repudiated. 

3dly.  Because  any  other  construction 
would  be  attended  with  the  most  incon- 
venient consequences,  as  it  would  take,  from 
the  legislature,  the  power  of  making  a  gift 
either  to  a  community,  or  an  individual,  un- 
less engaged  in  some  public  service,  although 
the  occasions  of  society  often   require 

184  legislative  *grants  for  purposes  wholly 
individual,  or  partial,  in  their  nature. 

Upon  no  sound  construction,  therefore,  of 
the  bill  of  rights,  compared  with  the  laws 
antecedent  to  the  revolution,  can  the  church 
be  considered  as  dissolved  by  that  event,  or 
divested  of  its  property,  in  consequence  of 
it  :  and  the  uniform  interpretation  and  prac- 
tice of  the  country  have  been  agreeable  to 
this  opinion. 

In  support  of  that  proposition,  we  refer,  in 
the  first  place,  to  the  transactions,  at  the 
period  of  the  revolution,  relative  to  the 
church  :  which  we  are  enabled  to  state  with 
more  confidence,  as  one  of  us  was  a  membei 
of  the  convention,  that  framed  the  bill  of 
rights  and  constitution. 

On  the  20th  of  June,  1776,  the  baptist  so- 
ciety petitioned  for  freedom  of  worship ;  but 
made  no  complaint  as  to  the  glebes. 

On  the  29th  of  that  month,  the  constitu- 
tion  was  prepared,  without  any    exception, 


from  any  quarter,  to  the  church  establish- 
ment. 

On  the  4th  of  July,  1776,  independence  was 
declared  ;  and,  on  the  next  day,  the  conven- 
tion proceeded  to  reform  the  book  of  Common 
Prayer,  and  made  sundry  alterations  in  the 
litany  and  prayers. 

On  the  7th  of  October,  1776,  the  same  con- 
vention, without  any  new  election,  met  the 
senate,  in  general  assembly  ;  and  took  into 
consideration,  the  petitions  of  the  dissenting 
sects  against  the  church  establishment,  with 
the  counter  petition  of  the  church.  The 
whole  was  discussed,  at  large,  in  both 
houses,  and  resulted  in  the  act,  of  October 
session  1776,  ch.  2,  authorizing  vestries  to 
make  assessments,  upon  the  parishes,  for  the 
discharge  of  the  past  engagements,  and 
the  maintenance  of  the  poor ;  and  settling 
the  right  of  the  church  to  the  glebes.  Chan. 
Rev.  39. 

This  contemporaneous  exposition,  by  those 

who  framed  the  constitution,   was  followed 

by  the  incorporating  act  of  1784,  ch.   87;  by 

that  of  1786,  ch.  12,  which  reserved,  to  each 

religious  society,  the  property  belong- 

185  ing  to  it ;  and  by  *that  of  1788,  ch.  47, 
declaring    the    protestant     episcopal 

church  successors  of  the  former  church,  and 
capable  of  holding  its  property. 

As  far,  then,  as  construction  and  practice, 
both  ancient  and  modern,  can  settle  any 
question,  this  appears  to  be  settled. 

But  it  was  said,  that  neither  the  convention , 
nor  the  legislature,  could  alter  the  constitu- 
tion ;  or  give  it  a  meaning  which  the  words 
would  not  bear. 

To  which  we  answer, 

1.  That  if  that  position  were  true  to  the 
whole  extent,  it  would  not  affect  the  case ; 
because  we  have,  already,  endeavoured  to 
shew,  that  the  construction  and  practice 
were  in  strict  accordance,  with  the  intent 
and  letter  of  the  instrument ;  and,  therefore, 
that  the  case,  supposed  by  the  position,  does 
not  exist  on  the  present  occasion. 

2.  That  the  constitution,  and  the  subse- 
quent acts  of  the  convention,  stand  upon  the 
same  ground.  For  both  depend  upon  the 
acquiescence  of  the  people,  as  the  convention 
was  not  deputed  to  make  the  constitution  ; 
or  to  pass  laws  undtfr  it ;  and,  therefore,  if 
the  people  acquiesced  under  the  constitution, 
they  acquiesced  in  the  interpretation  also. 

3.  That  written  constitutions  are,  like 
other  instruments,  subject  to  construction  ; 
and,  when  expounded,  the  exposition,  after 
long  acquiescence,  becomes,  as  it  were,  part 
of  the  instrument ;  and  can,  no  more,  be  de- 
parted from,  than  that.  The  Commonwealth 
V.  Caton,  [4  Call,  5,]  and  The  Case  of  the 
County  Ircvy,  [5  Call,  139,]  cited  by  the  ap- 
pellants' counsel. 

4.  That  it  is  unimportant,  therefore, 
whether  the  legislature  can,  or  cannot,  now, 
bestow  other  property,  upon  religious  socie- 
ties ;  for,  either  way,  their  contemporaneous 
and  subsequent  decisions  amount  to  so  many 
recognitions  of  the  first  interpretation  by 
the  convention,  that  the  church  continued  ; 
and  that  the  then  existing  glebes  belonged 
to  it.  Which,  as  before  observed,  makes,  in 
effect,  the  construction,  as  to  those  subjects, 

part  of  the  instrument. 

186  *It  was  said,  that,  if  the  constitution 
did  not,   the  act  of  incorporation,  iia 
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1784,  had  dissolved  the  church  ;  and  that  the 
property  was  thereby  thrown  back  upon  the 
public.  The  answer  of  Mr.  Randolph,  how- 
ever, to  that  objection,  is  perfectly  satisfac- 
tory, for  the  identity  of  the  church  was  not 
destroyed  by  that  act,  as  the  change  was 
made  in  the  name  only,  (which  was  alto- 
gether collateral,)  and,  at  the  instance  of  i  he 
church  itself,  asking  no  alteration  of  its 
constitution  ;  but,  substantially,  professing 
to  retain  the  principles,  rites  and  discipline 
of  its  first  institution.  So  that  the  case  sup- 
posed has  not  happened. 

But  what  would  have  been  the  effect, 
upon  the  property,  had  there  been  a  dissolu- 
tion of  the  church,  as  a  body  politic? 
whether,it  would  have  returned  to  the  vendor? 
would  have  remained,  with  the  follow- 
ers of  the  church  ?  or  would  have  continued 
in  the  grantees,  named  in  the  deed,  to  the 
use  of  those  followers,  or  to  the  use  of  the 
grantees  themselves,  in  case  no  trust  re- 
mained for  the  followers  ?  is  perhaps  uncer- 
tain :  But  there  seems  to  be  very  little  room 
to  suppose,  that  it  would  have  devolved, 
upon  the  commonwealth.  For,  as  the  legal 
estate  would  have  stood  in  the  trustees,  it 
could  only  have  been  called  out  by  a  bill  in 
chancery  ;  and  the  state  would  have  had  no 
equity  against  those  members  of  the  chuich 
who  claimed  it,  for  the  original  object  of  the 
grant.  It  is  unnecessary,  however,  to  exam- 
ine that  question  ;  because  the  cases  cited, 
by  the  appellants*  counsel,  prove,  that  no 
alteration,  either  in  the  name,  or  in  the  form 
of  a  corporation ,  dissolves  it ;  and  much 
less,  in  a  case  like  this,  where  the  change 
was  made,  at  the  instance  of  the  church,  in 
order  to  strengthen  its  rights,  and  preserve 
its  capacities. 

Upon  the  whole,  we  think,  that  the  church 
had  a  right  to  the  glebes,  at  the  date  of  the 
revolution  ;  that,  that  event  had  no  eflFect 
upon  the  title ;  that  nothing  has  happened 
since  to  divest  it ;  that  the  act  of  1802  is  un- 
constitutional ;  and  that  the  injunction  ought 
to  have  been  awarded.  But,  as  the  other 
judges  are  of  a  different  opinion,  the 
187  decree  *of  the  chancellor  stands,  and 
is  to  be  afiQrmed,  as  upon  a  division  of 
the  court. 

Memorandum. — The  above  case  had  been 
argued  at  a  former  term  ;  and,  during  the 
succeeding  vacation,  Mr.  Pendleton,  then 
president  of  the  court,  and  who  sat  in  the 
cause,  prepared  his  opinion  in  writing, 
(which  the  reporter  has  seen,)  that  the  glebes 
belonged  to  the  protestant  episcopal  church  ; 
and  that  the  act  of  1802,  was  unconstitu- 
tional. But  the  opinion  was  not  delivered, 
as  he  died  the  night  before  it  was  to  have 
been  pronounced. 

Jones  and  Carter  v.  Roberts,  &c. 

lAprlL  1809.] 

He  Who  Asks  Equity  Must  Do  It* 

Same— Maxim  Applied.— And,  therefore,  if  a  person 
bavin?  contracted  for  a  lease  upon  certain  stipu- 
lations, enters  on  tbe  land,  and  fails  to  perform 
the  stipulations,  he  cannot  compel  a  lease  to  be 
made  to  him,  either  by  the  original  lessor,  or  his 
aKKitrnee. 

Roberts  filed  a  bill  in  the  high  court  of 
chancery,  stating,  That  on  the  lOlh  of  March, 
1727,  Robert  Carter  the  younger,  obtained  a 


•The  principal  case  is  cited  in  Massie  v.  Heiskell,  80 
Va.  803.    See  next  case. 


grant  for  11,000  acres  of  land  in  Stafford, 
(now  L/Oudoun  county);  which  descended, 
after  his  death,  to  Robert  Carter  of  Nomooy, 
who  was  peaceably  possessed  thereof  until 
1771.  That  James  Lane,  his  collector,  wa& 
authorized  to  lease  the  lands  for  three  lives ; 
and  in  1755,  had  a  survey  thereof  in  lots; 
by  which  a  lot,  called  new  lot  No.  3,  was 
laid  off,  containing  389  acres.  That  this 
lot  was  by  writing  promised  in  lease  for 
three  lives  to  William  Musgrove,  and  the 
writing  delivered  to  the  said  Robert  Carter, 
upon  his  promise  to  send  the  plaintiff  a  lease 
for  three  lives,  according  to  the  tenor 
thereof.  That  Lane  put  the  plaintiff  in  pos- 
session. That  the  plaintiff  has  paid  the 
stipulated  rent  of  £3,  10.  per  annum, 

188  to  the  collectors  *of  Carter,   who,  by 
various  advertisements,    and  partico- 

larly  by  one  in  1779,  promised  to  ezecate 
leases  upon  Lane's  promises ;  and  coo- 
tinued  to  receive  the  rents  till  1789,  en- 
tering, at  his  own  will,  certain  lives,  for 
which  the  said  leases  were  to  be  made ;  and 
that  the  plaintiff's  lease  should  be  for  the 
life  of  William  Musgrove,  (already  dead, } 
and  Valender  Musgrove  and  John  Musgrove. 
still  living.  That,  in  1771,  Charles  Carter 
of  Ludlow,  claiming  the  said  lands  under  a 
destroyed  deed  from  the  first  Robert  Carter 
to  his  father,  brought  suit  for  the  same  in 
the  court  of  chancery,  and  the  deed  t)ein){  re- 
established, he  brought  a  writ  of  right  in 
the  county  court  of  Loudoun,  against  the 
said  Robert  Carter  of  Nomony  ;  and,  whilst 
the  suit  was  depending,  went  on  the  lands, 
informed  himself  of  the  tenants,  saw  the 
plaintiff  in  possession,  and  knew  he  claimed. 
That,  on  the  13th  of  September,  1786,  he 
wrote  a  letter  to  John  Tyler,  one  of  the 
tenants,  binding  himself  to  renew  the  leases 
of  the  tenants;  and  11th  of  September,  17^. 
wrote  to  Tyler  to  inform  the  tenants  that 
none  of  them  should  be  vexed  on  account  of 
arrearages.  That,  for  farther  satisfactioo, 
after  the  trial  began,  his  counsel  publicly 
declared  that  the  right  of  the  tenants  should 
be  confirmed.  That  the  suit  was  compro- 
mised by  Robert  Carter's  giving  up  a  moietj 
of  the  lands,  and  paying  ;^450  for  back  rents. 
That  Edmund  Pendleton,  executor  of  Ben- 
jamin Robinson,  issued  an  elegit  against 
Charles  Carter's  moiety  ;  which  he  sold  to 
Joseph  Jones,  who  has  since  purchased  the 
fee  simple  of  Charles  Carter,  knowing  of  the 
plaintiff's  title  at  the  time  of  both  purchases, 
and  has  obtained  judgment  at  law. 

The  bill  therefore  prays  an  injunction, 
and  for  general  relief. 

The  answer  of  Jones  states.  That  the  de- 
fendant is  a  stranger  to  the  transactions 
between  the  two  deceased  Carters.  That  the 
plaintiff  may  have  paid  rents  to  Charles 
Carter  and  Pendleton,  but  never  did  to  the 
defendant.  That  after  his  purchase,  the  de- 
fendant visited  the  tenants,  and  enquired 
into  the  terms  on   which   they   held; 

189  when  he  discovered  the  ^plaintiff  had 
no  lease,  or  produced  none.     That  the 

defendant  finds  no  lease  to  the  plaintiff  on 
record.  That,  finding  several  other  tenants 
in  the  same  situation,  the  defendant  told 
them  unless  they  would  give  up,  or  come  on 
terms  for  renting,  he  wou^d  bring  eject- 
ments. That  the  plaintiff  refused.  That 
the  defendant  was  unacquainted  with  tbe 
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terms  on  which  the  tenants  held,  until  after 
the  purchase.  That  Charles  Carter  told  the 
defendant  he  never  promised  to  confirm 
leases  to  those  who  had  none.  That  the  de- 
fendant submits  how  far  Charles  Carter's 
promises,  without  consideration,  bound  him  ; 
and  how  far  Robert  Carter's  promises  bind, 
after  the  leng-th  of  time  which  has  elapsed. 
Tells  the  price  he  gave  for  the  land,  &c. 
Conjectures  that  the  plaintiff's  lot  was  part 
of  the  reserved  land,  not  intended  to  be 
rented.  Knows  nothing  of  the  powers  of 
Carter's  agents,  or  who  they  were.  Always 
understood,  from  Charles  Carter,  that  the 
tenants  had  no  leases,  or  other  pretences  to 
continue  on  the  lands,  than  promises  from 
Robert  Carter,  or  his  agents ;  and  that  he 
would  have  ejected  them,  but  thought  it 
would  not  be  long  before  he  would  be  obliged 
to  part  with  the  lands ;  which  was  accele- 
rated by  the  elegit. 

The  amended  answer  states,  that  he  is  not 
certain,  but  thinks  the  whole  money  was 
paid,  or  orders  accepted,  before  he  had  any 
information  from  the  plaintiff  of  his  claim. 

Answer  of  Robert  Carter.  Admits  promise 
of  the  lease,  &c.,  which  promise  was  in  writ- 
ing, and  sets  it  forth  :  Admits  the  advertise- 
ments mentioned  in  the  bill. 

The  first  witness  states,  that  he  had  seen 
Lane's  promise  of  a  lease  among  Musgrove's 
papers ;  that  there  had  been  a  possession 
under  it  for  thirty  years ;  and  he  had  col- 
lected the  rents.  The  second,  that  he  gave 
Jones  and  Carter  information  relative  to  the 
titles  of  the  tenants  ;  who  had  not  put  the  im- 
provements required  by  the  leases.  The 
third,  that  he  was  guardian  to  Musgrove's 
children  ;  that  Robert  Carter  acquiesced  in 
the  lease;  took  a  memorandum  of  the  lives 
to  be  inserted  in  it ;  promised  to  send  the 
deed ;  that  Musgrove's  heir  sold  to  Rob- 
190  erts ;  and  that  his  own  lease  *was 
destroyed.  The  fourth,  that  he  was 
Pendleton's  agent  in  the  writs  of  elegit ;  had 
power  to  receive  attornments ;  collected  the 
rents  for  four  years  ;  and,  in  the  presence  of 
Jones,  gave  an  account  of  the  lands,  &c. 
The  fifth,  that  Jones  and  Carter  went  to  get 
information  concerning  the  tenants ;  and 
procured  it.  The  sixth,  that  he  delivered 
Robert  Carter,  Lrane's  certificate  for  a  lease 
to  Musgrove  ;  and  that  Carter  promised  to 
send  one. 

Among  the  exhibits  are  a  copy  of  Robert 
Carter's  advertisement  for  the  tenants  to 
come  and  receive  leases ;  a  copy  of  Carter's 
memorandum  relative  to  Musgrove's  lease  ; 
sundry  receipts  from  Robert  Carter's  agents 
for  rents ;  a  receipt  by  Jones  for  two  years 
rent,  dated  after  his  answer  was  filed ;  and  a 
copy  of  one  of  the  deeds  usually  made  by 
Robert  Carter  to  the  tenants,  containing  a 
covenant,  against  alienation  of  the  lease, 
without  his  consent. 

The  court  of  chancery  granted  relief  ;  and 
Jones  appealed  to  the  court  of  appeals. 

Call,  for  the  appellants.  Roberts  was  not 
entitled  to  a  lease  either  from  the  Carters,  or 
from  Jones. 

Not  from  the  Carters :  Because  the  bill 
states  no  title  in  the  plaintiffs,  and  might 
have  been  demurred  to.  Mitf.  Plead.  136. 
Nor  could  the  defect  be  supplied  by  testi- 
mony, because  the  matter  was  not   put  in 


issue.  2  Atk.  337 ;  Amb.  147  ;  Chanc.  Dig. 
188.  But  if  the  bill  had  stated  a  title,  there 
is  not  sufiicient  proof  that  Robert  Carter 
ever  assented  to  the  assignment ;  and  there- 
fore he  was  not  bound.  Besides  it  does  not 
appear,  that  the  tenant  ever  put  the  improve- 
ments required  by  the  lease,  which  he  at- 
tempts to  prove :  On  the  contrary,  he 
committed  waste  upon  such  as  were  there, 
and  prevaricated,  by  demanding  a  different 
lease,  from  that  which  is  said  to  have  been 
stipulated  for,  and  contending  for  new  lives. 
Not  from  Jones :  Because  if  the  plaintiff 
had  no  title  against  Carter,  he  could  have 
none  against  Jones;  for  the  receipts  for 
rent  will  make  no  difference,  as  they 

191  were  given  *under  a  protest.    Besides, 
the  lease  not  having  been  recorded,  is 

void  against  creditors ;  and  the  elegit   de- 
stroyed it. 

Randolph,  contra.  Jones  knew  of  our 
claim  before  he  consummated  his  agreement, 
or  paid  the  purchase  money.  Robert  Carter 
was  bound  to  make  the  lease  to  William  Mus- 
grove :  and  Smith  was  the  first  occupant ; 
not  for  himself,  but  as  executor,  that  is,  for  ' 
Roberts,  to  whom  he  knew  John  Musgrove 
had  transferred  the  right.  The  usual  deeds 
from  Robert  Carter  to  the  tenants,  ought  to 
be  understood  as  stipulating  for  the  benefit 
of  the  heirs ;  for  the  subsequent  covenants 
speak  of  heirs;  and  men  would  not,  other- 
wise, have  gone  into  an  unsettled  country. 
Carter  was  the  cause  of  the  delay,  as  he 
would  not  execute  the  deed,  although  bound 
to  do  it ;  and  Musgrove's  family  ought  not  to 
suffer  by  his  perverseness.  Robert  Carter's 
reception  of  the  rents  ratified  the  title. 
Charles  Carter  was  bound  by  his  letters  ;  but, 
if  not,  his  acceptance  of  rent  bound  him : 
And  everything  which  bound  Robert  binds 
Charles ;  for  the  latter  claims  under  the  com- 
promise, and  not  under  his  original  title. 
The  deed  from  Charles  Carter  to  Joseph  Jones 
contains  an  exception  as  to  persons  claiming 
under  himself  and  Pendleton  :  which  was  in- 
serted on  account  of  the  acts  of  Robert 
Carter.  The  elegit  does  not  protect  the  ap- 
pellant ;  for  Pollard  was  the  agent  of  Pendle- 
ton, with  power  to  receive  attornments,  and 
to  act  for  Pendleton  in  every  thing.  His 
receipt  of  the  rents,  therefore,  bound  Pendle- 
ton. Passing  over  that,  however,  Jones  did 
not  purchase  from  Pendleton,  but  from 
Charles  Carter,  whose  debt  to  Pendleton  he 
agreed  to  take  up :  and  therefore  the  elegit 
has  nothing  to  do  with  the  question  ;  because 
the  deed  from  Pendleton  was  a  mere  release 
of  his  right ;  and  Jones  has  since  received 
rents  from  Roberts,  and  the  protest  cannot 
destroy  the  effect  of  the  act.  The  elegit  does 
not  overreach  our  title  ;  for  there  is  a  differ- 
ence between  a  deed  and  a  bare  agreement ; 
and  it  would  be  fraudulent  in  the  creditor  to 
attempt  to  subvert  the  agreement,  which  was 
anterior  to  his  judgment ;  and  the  ten- 
ant  in  possession.    2  Fonbl.   Eq.  181. 

192  *The  plaintiff's  title  is   substantially 
stated  in  the  bill ;  and  if  he  had  merely 

said  that  he  claimed  the  lot,  it  would  have 
been  sufificient.  The  failure  to  put  the  im- 
provements, is  not  material,  as  it  may  now 
be  done ;  and  equity,  instead  of  taking  away 
estates  for  forfeiture,  always  inclines  to  re- 
lieve against  it.  Besides,  the  tenant  was  not 
bound  to  make  the  improvements,  until  he 
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received  his  deed:  or,  if  he  was,  the  accept- 
ance of  the  rents  waived  the  omission. 

G.  Hay,  in  reply.  Roberts  shews  no  title  ; 
for,  if  William  Musgrove  had  any  right,  the 
plaintiff  does  not  state  any  transfer  of  it  to 
himself  ;  nor  could  he  have  had  such  a  trans- 
fer, without  the  consent  of  Robert  Carter. 
Smith  demanded  the  lease  for  Musgrove's 
family,  and  not  for  Roberts.  The  deed  from 
John  Musgrove  to  Roberts,  is  not  referred  to 
in  the  bill ;  and,  therefore,  will  not  support 
the  plaintiff's  claim.  The  usual  deeds  from 
Robert  Carter  did  not  convey  to  the  heirs,  as 
the  appellee's  counsel  supposes  ;  and,  there- 
fore. Smith  was  a  mere  occupant  for  the  use 
of  William  Musgrove's  family.  3  Com.  Dig. 
245,  246.  But  equity  will  not  interfere  in  fa- 
vour of  one  claiming  by  occupancy  only.  16 
Vin.  Ab.  75.  The  declarations  of  Charles 
Carter  were  only  that  he  would  execute  the 
agreements  which  Robert  Carter  had  made  ; 
and  not  that  he  would  give  leases  upon  dis- 
puted titles  :  But  the  declaration,  whatever  it 
was,  ought  not  to  avail ;  because  it  was  with- 
out consideration,  and  extorted  by  fear.  The 
terms,  upon  which  the  pretended  lease  was 
to  have  been  made,  have  not  been  complied 
with  :  and,  therefore,  the  plaintiff  had  no 
right  to  call  for  a  specific  execution  ;  because 
it  is  in  the  discretion  of  the  court  to  grant 
relief,  or  not.  The  forfeiture  never  has  been 
waived  by  the  acceptance  of  rent ;  because 
Roberts  has  never  paid  any.  But,  at  any 
rate,  the  promise  was  void  against  the  elegit ; 
for  all  equitable  claims  are  void  as  to  cred- 
itors :  Old  Virg.  Laws,  143  :  and  there  is  a 
distinction  between  a  void,  and  a  voidable 
lease ;  for  the  acceptance  of  rent  will  help 
the  latter,  but  not  the  former.  Dougl.  53  ; 
Cowp.  482. 

Cur.  adv.  vult. 
193         *TUCKER,  Judge.    The  case,  as  it 
may  be  collected  from  different  parts 
of  the  record,  appears  to  be  as  follows  : 

Robert  Carter,  of  Nomony,  being  possessed 
of  a  large  estate  in  Loudoun  county,  em- 
ployed James  Lane  as  his  agent  or  steward, 
with  authority  to  collect  the  rents,  and  con- 
tract for  leases,  &c.  The  leases  appear  to 
have  been  usually  for  three  lives,  with  cove- 
nants on  the  part  of  the  lessees  for  certain 
improvements,  and  a  clause  in  restraint  of 
alienation,  without  license  from  Carter. 

February  25th,  1767,  William  Musgrove 
took  the  lot  in  question  for  three  lives,  as 
appears  by  a  memorandum  in  the  hand  writ- 
ing of  James  Lane,  of  that  date,  signed  by 
him.  Musgrove  dying  in  December  1777, 
application  was  made  by  Nathaniel  Smith, 
his  administrator,  for  a  lease  pursuant  to  that 
memorandum.  Robert  Carter  made  the  fol- 
lowing endorsement  on  Lane's  certificate, 
••  No.  1,  No.  4,  J.  Lane's  certificate,  good." 

By  this  endorsement,  I  conceive,  was  meant, 
that  the  lease  promised  to  William  Musgrove, 
to  whom  Carter  appears  to  have  thought  that 
the  right  to  the  lease  descended  as  heir  to  his 
father,  for  the  lives  of  the  said  John  Mus- 
grove and  Valender  Musgrove,  William,  the 
third  person  whose  name  was  to  have  been 
inserted  in  the  lease  being  now  dead.  No 
lease,  however,  appears  to  have  been  made, 
nor  any  further  application  to  Mr.  Carter  on 
the  subject.  In  this  state  matters  remained 
until  August  14th,  1789,  when  upon  a  compro- 
mise of  a  suit  brought  by  Charles  Carter  for 


the  above  estate,  Robert  Carter  made  him  a 
deed  for  one  moiety,  including  the  lot  in 
question.  Smith,  in  behalf  of  William  Mus- 
grove's estate,  appears  to  have  paid  the  rents 
regularly  to  Robert  Carter's  agent,  the  last 
receipt  bearing  date  in  August  1790. 

John  Musgrove,  having  come  of  age,  sold 
the  lot  in  question  to  Roberts,  the  complain- 
ant in  chancery,  and  executed  a  deed  for  it 
September  23d,  1791 ;  Smith,  at  the  time  of 
the  sale,  having  given  him  all  the  informa- 
tion he  possessed  relative  to  the  title. 

194  *August    11th,   1791,   Mr.  Pendleton 
being  about  to  levy  an  elegit  on  this 

estate,  constituted  Thomas  Pollard  his  agent 
to  negotiate  the  levying  of  the  same,  with 
full  power  and  directions  to  receive  the 
attornments  of  the  tenants  to  him ;  and  to 
receive  and  give  acquittances  for  their  rents, 
as  they  should,  from  time  to  time,  become 
due,  engaging  to  confirm  whatever  he  should 
do  in  the  premises.  Two  writs  of  elegit  were 
executed  in  September  1791 ;  and,  in  Septem- 
ber 1793,  a  third  was  executed,  which  in- 
cluded the  lot  in  question,  then  occupied  by 
the  complainant  Roberts.  Pollard  states,  in 
his  deposition,  that  he  received  the  rents  from 
the  several  tenants  (making  no  exception) 
for  the  years  1791,  1792,  1793,  1794  ;  and  Mr. 
Pendleton,  in  his  letter  of  February  6th,  1794, 
requests  him  to  continue  receiving  the  rents, 
until  a  proposition  made  by  Charles  Carter, 
to  him,  to  sell  as  much  of  the  land  as  would 
pay  off  his  debt  should  be  completed. 

December  18th,  1794,  Joseph  Jones,  the  ap- 
pellant, having  notice  of  the  service  of  the 
three  elegits,  purchased  the  whole  estate  of 
Charles  Carter,  subject  to  the  same  ;  and,  on 
the  31st  of  March,  1795,  Mr.  Jones,  for  the 
consideration  of  ;£*1240,  obtained  from  Mr. 
Pendleton  a  release  of  his  claim  under  the 
several  writs  of  elegit. 

It  is  expressly  charged  in  the  bill,  and  put 
in  issue,  that  Mr.  Jones,  before  his  purchase, 
went  over  the  lands;  knew  that  the  com- 
plainant was  in  possession  of  the  lot ;  often 
conversed  with  him  about  the  estate,  know- 
ing him  to  be  a  tenant  thereon  ;  had  heard  of 
the  claims  set  up  by  the  tenants  :  and  he  is 
expressly  interrogated,  what  he  knew,  or 
what  he  had  heard  of  the  claim  and  possession 
of  the  complainant  before  his  purchase  from 
Charles  Carter  ?  To  these  charges  and  inter- 
rogatories, he  pointedly  answers  :  That  he 
is  a  stranger  to  the  transactions  between 
Robert  and  Charles  Carter,  previous  to  his 
purchase :  that  he  does  not  recollect  that 
Charles  Carter  consulted  with  him,  or  made 
any  other  communication  respecting*  his 
claim  or  title  to  the  lands,  than  might  have 
been  made  to  any  indifferent  person : 

195  that  with  respect  *to  what  he  had  heard 
or  been  informed  respecting  the  ten- 
ants' rights  before  he  purchased,  he  always 
understood,  from  Charles  Carter,  that  after 
he  acquired  a  title  to  the  land,  he  found  some 
of  the  tenants  had  no  leases,  or  other  pre- 
tence to  continue  on  the  land,  than  that  of 
promises  as  they  said  from  Robert  Carter,  or 
his  collectors  ;  and  wanting  the  land  to  cul- 
tivate himself,  he  had  demanded  possession, 
but  they  refused  to  yield  it  under  pretext  of 
such  promises  from  Robert  Carter,  or  his 
agents  :  and  that  he  should  have  proceeded 
to  eject  them,  but  from  a  conviction  that  he 
should  soon  be  compelled  to  part  with  the 
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land.  He  also  states  that,  after  the  purchase 
made  by  himself,  he  evicted  the  tenants  ;  and 
requested  information  on  wljat  terms  they 
held  their  tenements,  when  he  discovered  that 
the  complainant  had  no  lease  for  the  lot  in 
question,  or  at  least  produced  none  to  him. 
That  to  ascertain  the  fact,  he  examined  the 
records  of  Loudoun  and  Fairfax,  and  could 
find  none.  That,  finding-  several  other  tene- 
ments in  the  same  situation,  he  informed 
those  tenants,  that  unless  they  would  g-ive  up 
their  lots,  or  come  upon  terms  with  him  for 
renting-  them,  he  would  have  ejectments 
served  to  obtain  the  possession,  which  the 
complainant  refused  to  do,  relying-  on  his 
right  to  hold  the  land  on  a  promise  from 
Robert  Carter,  or  some  agent  or  collector  of 
his.  That  he  was  unacquainted  with  the 
terms  on  which  the  tenants  respectively  held 
their  tenements,  until  after  he  had  purchased 
the  land,  and  the  above  investigation  took 
place.  This  answer  is  not  contradicted,  or 
disproved  in  any  part  of  the  record,  that  I 
have  discovered. 

That  John  Musgrove,  the  son  of  William, 
(or  Smith,  his  administrator,)  had  an  equita- 
ble title  to  a  lease  from  Robert  Carter,  for  the 
lives  of  himself  and  Valender  Musgrove,  is,  I 
think,  fully  proved  by  the  answer  of  Robert 
Carter,  the  deposition  of  Nathaniel  Smith, 
and  that  of  Benjamin  Dawson  ;  and  that, 
until  January  1788,  when  John  Musgrove 
came  of  age,  no  laches  is  imputable  to  him, 
for  not  taking  some  steps  to  procure  a  legal 
title  to  such  a  term.    But,  from  that  period, 

it  is  imputable  to  him ;  for,  in  agree- 
1%      ments  *of  this  kind,  both  parties  are 

agents.  It  was,  therefore,  equally  in- 
cumbent upon  John  Musgrove  to  demand  a 
lease,  as  upon  Robert  Carter  to  tender  one. 
Eighteen  months  elapsed  before  Charles  Car- 
ter became  the  purchaser ;  and,  in  all  that 
time,  nothing  was  done  by  Musgrove  towards 
obtaining  a  lease.  He  does  not  even  appear 
to  have  given  Charles  Carter  notice  of  his 
claim  ;  but,  in  September  1791,  three  years 
and  a  half  after  he  came  of  age,  and  two  years 
after  Charles  Carter  had  purchased  the  land, 
without  any  communication  with,  or  license 
from  him,  he  sells  the  lot  to  the  complainant 
Roberts,  puts  him  in  possession,  and  makes 
him  a  deed ;  which  is  found  among  the  ex- 
hibits, reciting  the  nature  of  Musgrove's 
claim,  and  must  have  given  the  complainant 
full  notice,  if  notice  had  not  also  been  proved 
by  Nathaniel  Smith,  in  his  first  deposition. 
Roberts  then  was  a  purchaser  with  full  notice 
of  the  nature  of  Musgrove's  title.  Now, 
although  Musgrove  had  an  indubitable  claim 
upon  Robert  Carter  for  a  lease,  when  he  came 
of  age  to  demand  it,  it  was  a  mere  equitable 
title  that  he  had  to  one  ;  and  that  subject  to 
all  the  covenants  and  conditions,  which  it 
was  mutually  understood  between  William 
Musgrove,  the  father,  and  Lane,  the  agent  of 
Robert  Carter,  were  usually  inserted  in  the 
leases  which  he  granted.  Among  them  there 
was  a  covenant  or  condition  against  aliena- 
tion without  license,  by  which  condition, 
William  Musgrove,  and  after  his  death,  John 
Musgrove,  his  son,  were  equally  bound  in 
equity,  as  Robert  Carter  was  to  grant  the 
lease  for  the  three  lives.  Roberts  had,  or 
must  be  presumed  to  have  had,  full  notice  of 
all  this  when  he  bought  the  lot,  and  took  an 
assignment  of  John's  right.     John  Musgrove 


then  engages  to  give  every  assistance  in  his 
power  to  Roberts  towards  obtaining  a  lease. 
Why  did  not  Roberts  apply  to  Charles  Carter 
for  a  lease,  during  the  two  years  that  inter- 
vened between  his  taking  this  assignment, 
and  the  levying  the  elegit  upon  the  lands  ? 
And  why  did  he  not  apply,  or  make  known 
his  claim,  either  to  Charles  Carter,  or  Mr. 
Pendleton  for  eighteen  months  after ;   and 

before  Mr,  Jones  had  become  a  pur- 
197      chaser  from  Carter,  *and  a  little  longer 

period  before  he  purchased  the  right  of 
the  tenant  by  elegit  ?  Lastly,  why  did  he 
not  shew  the  deed  of  assignment  from  Mus- 
grove to  Mr.  Jones,  when  requested  to  com- 
municate his  title ;  but,  on  the  contrary,  why 
did  he  studiously  and  mysteriously  conceal 
It  ?  Was  it,  that  he  might  drive  him  to  bring 
an  ejectment ;  and  when  he  had  got  a  judg- 
ment against  him  for  his  land,  conjure  up 
this  dormant  equity,  the  evidence  of  which 
had  slept  for  near  twenty  years,  for  the  pur- 
pose of  saddling  him  with  the  whole  expense 
of  a  suit  at  law,  and  another  in  equity  7  This 
wilful  concealment  on  his  part,  in  my  opin- 
ion, ought  not  to  operate  to  his  advantage, 
and  to  the  vexation,  delay  and  injury  of  a 
person  pursuing  his  legal  rights,  without 
knowledge  of  this  dormant  equity,  and  with- 
out the  possibility  of  discovering  it  by  his* 
own  researches  and  exertions.  No  fraud, 
collusion,  neglect,  or  other  fault  whatsoever, 
is  imputable  to  Mr.  Jones,  in  the  whole 
transaction,  yet  (if  I  understand  the  course 
in  the  court  of  chancery,  although  not  so 
expressed,  or  even  noticed  in  the  decree)  may 
be  condemned  to  pay  the  costs  of  both  suits. 
The  rule  caveat  emptor  applies  to  legal,  not 
to  latent,  and  much  less,  to  wilfully  concealed 
equitable  rights.  1  Wash.  217, 338,  339.  Had 
the  complainant  made  known  the  nature  of 
his  claim  to  the  defendant,  when  he  desired 
it,  and  proposed  to  come  upon  terms,  all  the 
trouble,  expense  and  delay,  which  have  en- 
sued from  his  refusal,  would  probably  have 
been  avoided.  By  defending  his  title  at  law, 
instead  of  acceding  to  so  reasonable  a  pro- 
posal, or  at  once  bringing  his  bill  for  a  lease, 
I  conceive,  he  is  not  entitled  at  this  day  to 
the  aid  of  a  court  of  equity,  his  own  conduct 
throughout  being  a  direct  violation  of  its 

rules. 

But  this  is  not  the  only  ground  upon  which 
I  think  Roberts  not  entitled  to  the  aid  of  a 
court  of  equity.  Being  the  purchaser  of  an 
equitable  title  only,  with  full,  or  at  least 
strong  presumptive  notice,  that  the  tenant 
was  restrained  from  alienation  without  li- 
cense, no  equivocal  act  of  a  fair  purchaser, 
for  a  valuable  consideration,  of  the  fee  sim- 
ple estate,  not  having  notice  of  the 
198  nature  of  his  title,  ought  to  *have  any 
effect  upon  his  case,  unless  it  shall 
appear  to  the  satisfaction  of  the  court  that 
such  act  could  not  have  been  done  diverso 
intuitu,  from  that  which  is  contended  for. 
The  acceptance  of  rent  from  the  alienee,  or 
assignee  of  a  tenant,  who  is  restrained  from 
alienation  without  license,  is  one  of  those 
equivocal  acts  which  may,  or  may  not, 
amount  to  a  recognition  of  his  title,  and  a 
waiver  of  the  forfeiture,  according  to  circum- 
stances. Roberts  purchased  at  the  very  time 
that  Mr.  Pendleton  sued  out  his  first  and 
second  writs  of  elegit ;  and,  although  nei- 
ther of  these  writs  was  levied  upon  the  lot  ii 
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question,  it  no  where  appears  that  he  ever 
paid  any  rent  to  Charles  Carter,  nor  indeed 
to  Mr.  Pendleton.  All  the  receipts  taken  up 
to  the  21st  of  February,  1795,  which  was  after 
Jones's  purchase  from  Charles  Carter,  being 
in  the  name  of  Nathaniel  Smith,  who,  as 
administrator  of  William  Musgrove,  had  paid 
them  for  the  space  of  nearly  one  and  twenty 
years  before :  the  first  receipt  to  him  bearing- 
date  March  13, 1774.  The  acceptance  of  rent 
by  Mr.  Jones  himself  (is  stated  in  the  bill, 
and,  therefore,  need  not  be  proved  on  his 
part)  was  on  a  condition  that  it  should  not  af- 
fect his  title.  Cowp  245.  The  presumption 
that  the  rent  was  accepted  from  Roberts, 
with  full  notice  of  the  nature  of  his  title,  is 
thus  completely  done  away,  and  having- 
gained  a  possession,  contrary  to  the  equita- 
ble condition  annexed  to  Musgrove's  title,  of 
which  he  must  be  presumed  to  have  had  full 
notice,  he  is  to  be  regarded  as  a  mere  tenant 
at  sufiFerance,  or,  at  most,  as  a  tenant  at  will. 
In  neither  of  these  characters  could  he  have 
any  pretensions  to  a  lease  from  the  appellant. 
But  his  possession  has  been  relied  on  as  suf- 
ficient notice  to  the  purchaser  that  he  must 
take  the  land  with  peril  in  equity  of  every 
right  which  the  holder  can  assert  against  the 
seller.  To  this  it  is  enough  to  answer,  that 
every  person  who  occupies  the  land  of 
another,  as  a  tenant,  is,  in  law,  a  tenant  at 
will,  unless  he  can  shew  a  lease  whereby  his 
term  is  rendered  certain.  I  have  already 
shewn  that  the  purchaser  made  every  enquiry 

and  scrutiny  which  a  knowledge  of  that 
199      possession  would  have  *led  to.     And, 

to  me  it  appears,  that  Roberts's  equity, 
be  it  what  it  might,  would  have  been,  and 
was,  destroyed  by  his  subsequent  conduct  to 
the  appellant,  for  the  reasons  already  men- 
tioned. 

A  further  reason  why  Roberts  appears  to 
me  not  to  be  entitled  to  the  aid  of  a  court  of 
equity,  arises  from  this  circumstance.  If  he 
was  entitled  to  a  lease  at  all,  it  was  such  a 
one  as  the  chancellor  has  directed  to  be 
made,  with  covenants  as  in  Roberts's  lease 
to  Henry  Taylor.  I  have  before  said,  that 
John  Musgrove,  and  I  will  now  add  all  who 
claim  under  him,  were  in  equity  equally 
bound  by  the  terms  and  covenants  which 
were  to  have  been  contained  in  the  lease,  as 
they  would  have  been  at  law,  if  the  lease  had 
been  executed  by  both  parties,  and  recorded. 
Among  the  covenants,  contained  in  Taylor's 
lease,  one  was,  that  the  lessee  should  within 
three  years  from  the  date  of  the  lease,  build 
thereon  a  good  dwelling  house,  of  certain 
dimensions,  another  house  of  certain  dimen- 
sions, as  good  as  common  tobacco  houses, 
and  plant  fifty  apple  trees,  and  fifty  peach 
trees,  enclose  the  same  with  a  lawful  fence, 
and  at  all  times  during  the  term,  well  and 
sufficiently  maintain  and  keep  all  and  sin- 
gular the  messuages,  buildings,  fences,  &c. 
in  good  and  sufficient  repair.  Another 
covenant  is,  that  the  tenant  should  not,  with- 
out license  in  writing,  work  more  than  four 
labouring  hands ;  nor  commit,  or  suffer, 
any  waste  :  nor  sell  or  dispose  of  the  premises 
without  license,  or  suffer  any  wood,  or  timber, 
thereon,  to  be  disposed  of  otherwise  than  for 
the  buildings,  fences  and  necessary  use  of 
the  plantation  :  and  finally  that,  in  lieu  of  a 
breach,  or  failure  of  any  part  of  the  above 
covenants,  the  lessor,  his  heirs  and  assigns. 


might  re-enter,  and  hold  the  land,  as  if  that 
deed  had  never  been  made. 

Bquity,  considering  that  as  done  which 
ought  to  have  been  done,  will  refer  the 
commencement  of  the  lease  to  the  time  when 
Robert  Carter  made  the  promise  to  Smith  to 
grant  a  lease  to  John  Musgrove  for  the  two 
remaining  lives.  Although  it  should  be  con- 
tended that  the  infancy  of  John  Musgrove 
should  protect  him  from  forfeiture  on 

200  account  of  *the    non-performance   of 
the  covenants  upon  his  part,   yet  his 

infancy  expired,  as  I  have  noticed  before,  in 
January  1788.  From  that  period  his  infancy 
could  be  no  protection.  Roberts  purchased 
in  September  1791,  three  years  and  a  half 
after  John  Musgrove  came  of  age,  six 
months  after  the  time  when  the  improve- 
ments ought  to  have  been  made,  supposing 
John  Musgrove's  lease  to  have  been  dated 
the  day  he  came  of  age.  Two  years  and  a 
half  more  elapsed  before  Jones's  purchase 
from  Charles  Carter,  and  from  Mr.  Pendle- 
ton, was  finally  completed.  In  his  answer, 
by  way  of  defensive  allegation,  and  as  a 
reason  why  he  should  not  be  compelled  to 
make  a  lease  according  to  the  prayer  of  the 
bill,  he  states,  "that  there  are  no  improve- 
ments on  the  lot  in  dispute,  such  as  required 
by  the  leases,  and  the  land  very  much 
cleared  and  abused."  The  fact,  thus  put  in 
issue,  goes  to  the  full  denial  of  the  plaintiffs 
equity.  The  depositions  of  John  Taylor, 
Nathaniel  Smith,  Thomas  Pollard  and  Daniel 
Ficklin,  establish  the  fact,  t>eyond  the 
possibility  of  a  doubt,  there  being  no  con- 
flicting testimony  with  respect  to  it.  It 
is  a  principle  in  equity,  that  he  who 
demands  the  execution  of  an  agreement, 
ought  to  shew  that  there  has  been  no  default 
in  him,  in  performing  all  that  was  to  bedone 
on  his  part.  For,  if  either  he  will  not,  or, 
through  his  negligence,  cannot,  perform  the 
whole  on  his  side,  he  has  no  title  in  equity, 
to  the  performance  of  the  other  party,  since 
such  performance  could  not  be  mutual :  Nor 
will  equity  decree  a  specific  performance  in 
his  favour,  especially  if  circumstances  are 
altered.  1  ^onbl.  391,  392.  To  say  nothing 
of  the  non -performance  of  the  covenants 
respecting  buildings,  orchards,  and  keeping 
the  premises  in  repair,  what  compensation 
can  Roberts  now  make  for  the  waste  and 
destruction  which  it  is  there  proved  that  he 
has  committed  ?  Will  equity  decree  in 
favour  of  a  party  who  comes  into  its  courts 
with  such  unclean  hands  ?  Will  it  declare 
that  the  appellant  was  not  equally  entitled  to 
the  benefit  of  the  covenants  intended  to  have 
been  comprised  in  the  lease,  as  the  ap- 
pellee? And  if  so,  will  it  relieve  the 
appellee  against  a  judgment  obtained 

201  *at  law,  which,  for  aught  that  appears 
to  the  contrary,  the   appellant  might 

have  been  entitled  to,  although  Robert 
Carter,  Charles  Carter,  or  Edmund  Pendle- 
ton, had  sealed  the  lease  which  the  court  of 
chancery  has  directed  the  appellant  to  exe- 
cute ?  I  think  not ;  and  for  all  these  rea- 
sons, I  am  for  reversing  the  decree,  and 
dissolving  the  injunction. 

ROANE,  Judge.  This  case,  considered 
independently  of  any  unauthorized  acts  of 
commission  or  omission,  in  relation  to  the 
promises,  on  the  part  of  the  appellee,  or  those 
under  whom  he  claims,  and  supposing  the 
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legal  title  acquired  by  Mr.  Joaes  to  be  out  of 
the  case,  would  be  very  strong  in  favour  of 
the  appellee.  I  should,  in  that  view,  proba- 
bly get  over  the  objection  that  the  particu- 
lars of  the  title  of  the  appellant  are  not  set 
out  and  deduced  in  the  bill :  Nor  should  I 
have  much  doubt  but  that  the  case  of  the 
appellee,  (taking  Taylor's  lease  as  a  model, 
and  founding  a  construction  upon  the  whole 
instrument,)  would  justify  the  title  and  entry 
of  .William  Musgrove's  heir,  from  whom  the 
appellant  claims.  The  case,  however,  as  it 
is,  and  considered  in  relation  to  Jones,  lies 
within  a  narrow  compass  ;  and  I  shall  not, 
therefore,  enter  particularly  upon  the  above 
topics. 

It  cannot  be  doubted,  but  that  Musgrove's 
lease,  had  it  been  obtained,  would  have  con- 
tained stipulations  on  his  part  for  the  build- 
ing and  repairs  of  houses,  and  the  planting 
of  orchards ;  as  also  for  the  keeping  a  limited 
number  of  hands  on  the  premises,  and  against 
the  destruction  and  carrying  away  of  timber, 
Ac.  Considered  as  a  lease  for  lives,  which 
might  at  any  time  expire,  the  former  stipula- 
tions ought  to  have  been  forthwith  per- 
formed, else  there  might  have  been  no  houses 
nor  orchards  on  the  premises  for  the  next 
tenant ;  and  thus  a  beneficial  lease  to  others 
might  have  been  prevented;  and  the  cove- 
nants of  the  latter  class,  if  broken,  inflicted 
a  lasting  damage  upon  the  inheritance. 

On  the  testimony,  none  of  these  stipula- 
tions have  been  complied  with  ;  and  yet 
202  the  appellee  has  to  contend  against  *a 
legal  title.  It  is  supposed,  that  a  cause 
of  forfeiture  in  the  premises,  incurred  by 
those  under  whom  Roberts  claims,  and  not 
waived  by  some  act  of  Jones,  or  those  under 
whom  he  claims,  would  bind  Roberts,  as 
much  as  one  committed  by  himself,  and  in 
the  time  of  the  present  appellant.  But  it  is 
shewn  in  evidence  in  addition,  that  there  is 
not  only  a  neglect  to  build,  and  plant 
orchards,  and  keep  them  in  repair,  by  Rob- 
erts, after  Jones's  title  accrued,  and  up  to  the 
present  time,  but  also  that  Roberts  himself 
burnt  coal  and  carried  it  off  the  premises. 
This,  (to  say  nothing  of  the  injuries  commit- 
ted on  the  land  by  extensive  clearings,)  was 
long  after  any  of  those  acts  of  Robert  Carter 
or  Charles  Carter,  which  have  been  relied 
upon  to  import  a  waiver  of  the  forfeitures. 
There  is  nothing,  after  this,  which  can  be 
set  up  as  having  that  effect,  but  the  receipt 
of  rent  by  Pendleton's  agent.  As  for  such 
acceptance  on  the  part  of  Jones,  he  expressly 
denies  that  he  ever  received  any  after  the 
purchase  from  Carter.  The  only  question  on 
this  ground  then,  is,  whether  the  receipt  of 
rent  by  Pollard  for  E.  Pendleton,  of  the  21st 
of  February,  1795,  (or,  indeed,  any  other 
receipt  for  rent,)  could  have  that  effect  ? 

It  is  here  to  be  remarked,  that,  by  Taylor's 
lease,  the  rent  was  to  be  paid  at  the  house  of 
the  lessor  in  Westmoreland  county  ;  and  can 
it  be  reasonably  inferred,  that  the  lessor 
knew  of  breaches  of  covenants  committed, 
perhaps,  two  hundred  miles  off,  or  that  he 
meant  to  release  them  ?  Certainly  not.  The 
case  of  Doe  ex  dem.  Cheny  v.  Batten,  Cowp, 
245,  shews  us  that  the  question  always  is, 
quo  animo,  the  rent  was  received  ;  and  what 
was  the  real  intention  of  both  parties  ?  To 
say  that  this  acceptance  amounted  to  a 
waiver  of  the  forfeiture  incurred  by  non-per- 


formance of  the  covenants,  which  were  to  be 
performed  on  the  land,  would  amount  to  a 
release  of  such  covenants  in  all  cases,  unless 
indeed  the  lessor  had  changed  his  stipulation 
as  to  the  place  of  receiving  the  rents,  and 
agreed  to  receive  them  on  the  premises,  or 
had  bound  himself  to  keep  an  agent  on  or 
near  the  premises ;  neither  of  which  he  has 
done,  or  was  bound  to  do,  in  this  case. 

203  *On  the  ground   then,  that  the  mere 
acceptance  of  rent  has  not  the  effect  of 

waiver  in  the  case  before  us ;  that  the  ap- 
pellant has  got  the  law  on  his  side  by  the 
recovery  in  ejectment ;  and  that  the  appellee, 
or  those  under  whom  he  claims,  have 
committed  material  wrong  and  injury,  in 
relation,  as  well  to  the  temporary,  as  the  per- 
manent interests  of  the  inheritance,  I  am  of 
opinion  that  the  appellee  is  not  entitled  to 
arrest  the  legal  title  of  the  appellant,  and 
that  the  decree  should  be  reversed,  and  the 
bill  dismissed. 

FLEMING,  Judge.  The  appellee,  Rob- 
erts, came  into  equity  to  be  relieved  against 
a  judgment  in  ejectment,  upon  the  ground 
that  by  virtue  of  a  contract  between  Mus- 
grove  and  Robert  Carter,  the  plaintiff  was 
entitled,  as  assignee  of  Musgrove's  heir,  to  a 
lease  from  the  said  Robert  Carter;  which 
Charles  Carter,  (of  whom  the  appellant  Jones 
purchased,)  had  promised  to  confirm ;  and 
that  Charles  Carter  and  Jones  were  fully  ap- 
prized of  his  title,  at  the  times  when  their 
respective  interests  in  the  land  commenced. 

Assuming,  without  a  minute  investigation 
of  the  point,  that  the  contract  is  fully  proved, 
we  are  to  enquire  into  the  nature  of  the  lease 
contended  for ;  and  it  is  to  be  found  in  the 
copy  of  one  of  those  usually  granted  by  Rob- 
ert Carter  to  the  tenants.  By  which  the 
tenant  was  to  improve  the  estate  by  building 
houses,  planting  orchards  and  otherwise ; 
and  was  neither  to  commit  waste  ;  nor  alien 
the  lease  without  the  consent  of  the  lessor. 

All  these  stipulations  ought  to  have  been 
strictly  performed ;  but  the  testimony  shews 
that  they  have  been  violated  in  several  im- 
portant instances;  and  the  consequences  of 
it  are  to  be  considered. 

The  maxim  is.  that  he  who  asks  equity, 
must  do  it.  And  if  a  party  comes  into  a 
court  of  chancery  for  relief,  he  should  be 
able  to  shew,  that  he  has  done  all  which  his 
adversary  has  a  right  to  require  as  the  con- 
sideration for  performance  on  his  part. 
Otherwise,  he  is  not  entitled  to  the  aid  of  the 
court :  and  this  argument  is  a  fortiori, 

204  where  *he  has  grossly  failed  to  comply 
with  his  engagements  to  the   lasting 

injury  of  his  adversary  ;  for  then  the  con- 
verse of  the  maxim  takes  place,  namely,  that 
he  who  has  committed  iniquity,  shall  not 
have  equity. 

Apply  these  rules  to  the  case  before  us. 

The  tenants  here  have  not  only  failed  to 
make  several  of  the  stipulated  improvements, 
but  have  committed  waste,  both  voluntary 
and  permissive,  contrary  to  the  exigency  of 
their  engagements,and  the  dictates  of  justice. 

It  is  therefore,  with  a  very  ill  grace,  that 
an  assignee,  without  license,  and  one  of  the 
tortfeasors,  comes  into  equity  to  ask  the  ben- 
efit of  a  contract  openly  violated  by  himself 
and  his  predecessors.  It  is,  in  effect,  to  de- 
mand a  dispensation  for  the  injuries,  and  a 
reward  for  inflicting  them ;  and   that,    too 
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after  an  offer  of  compromise  had  been  re- 
jected. 

I  concur,  therefore,  that  the  decree  ought 
to  be  reversed,  and  the  bill  dismissed. 

Decree  reversed,  and  the  bill  dismissed 
with  costs.  

Kelly  V.  Jones  and  Carter. 

[April.  1809.1 
Similar  Case  to  That  of  Jones,  &c.  v.  Roberts,  (ante, 
187). 

TUCKER,  Judge.  The  claim  of  Mary 
Kelly  against  Joseph  Jones  and  Robert  Car- 
ter, is  founded  upon  a  similar  promise  (as  in 
the  case  of  Jones  and  Carter  v.  Roberts)  al- 
leged to  have  been  made  by  James  Lane  as 
Carter's  agent,  to  Kelly,  husband  of  Mary 
Kelly,  the  complainant,  of  a  lease  for  three 
lives,  for  the  lot  in  question  :  which  promise, 
the  bill  charges  that  Robert  Carter  positively 
refused  to  comply  with.  Carter  in  his  answer 
denies  knowledge  of  the  agreement,  or  that 
any  entry  was  made  by  Lane  in  any  book  to 
that  effect :  and  says,  that  he  does  not 

205  recollect  to  *have  ever  executed  any 
lease  for    the  lot ;   but  believes    that 

Thomas  Kelly  was  tenant  at  will  only.  The 
bill  also  charges,  and  Carter's  answer  admits, 
that,  by  advertisement  of  the  1st  of  January, 
1779,  and  1780,  Carter  called  upon  all  persons 
having  claims  for  leases  under  promises  made 
by  any  of  his  agents,  particularly  Lane,  who 
was  then  dead,  to  send  in  copies  of  any  writ- 
ten memorandums  from  any  of  them,  before 
the  Ist  of  June  following,  certified  under  the 
hand  of  John  Hough,  and  the  executors  of 
James  Lane,  that  he  might  execute  leases 
accordingly ;  but  notwithstanding,  he  re- 
fuses to  do  so.  William  Lane,  jr.  states, 
that,  after  the  death  of  his  father,  he  had  in 
his  possession  a  book  kept  by  his  father, 
which  contained  a  memorandum  that  Thomas 
Kelly  was  to  have  the  lot  in  question  for  three 
lives;  and  that  he  either  gave  the  book  to 
some  person  interested  in  Carter's  lands,  or 
destroyed  it.  Another  witness  says,  that  he 
heard  Mrs.  Kelly  acknowledge,  that  her  hus- 
band, Thomas  Kelly,  often  applied  to  Robert 
Carter  for  a  lease,  but  was  as  often  rejected 
by  Carter,  who  said  he  was  not  entitled  to 
one.  It  does  not  appear  when  Kelly  died, 
but  from  the  general  complexion  of  the  record, 
it  must  have  been  a  long  time  ago ;  particu- 
larly as  Robert  Carter's  advertisement  of  the 
1st  of  January,  1779,  shews  that  James  Lane 
was  then  dead.  In  other  respects  the  case  is 
nearly  the  same  with  that  of  Robert's. 

Nine  years  having  elapsed  after  the  expi- 
ration of  the  time  appointed  by  Robert  Car- 
ter's first  advertisement,  and  eight  after  that 
limited  by  the  second,  before  the  compromise 
between  Robert  and  Charles  Carter,  Thomas 
Kelly,  upon  the  principles  established  in  the 
case  of  Richardson  v.  Baker,  in  this  court, 
[5  Call,  514,]  was,  if  living,  completely 
barred  in  equity  from  a  specific  performance 
of  James  Lane's  promise.  The  letters  of 
Charles  Carter  (if  deserving  notice  in  a  court 
of  equity,  when  the  obvious  intent  of  them 
was  to  make  a  covert  proposition  of  cham- 
perty to  the  tenants  of  the  person  with  whom 
he  had  a  suit  for  the  lands),  could  not  be 
considered    as    attaching    a    covenant 

206  *or  agreement  to  the  lands,  even  though 
they  should  be  thought  binding   upon 

the  conscience  of  the  writer.     And,  conse- 


quently, could  not  operate  to  the  prejudice 
of  any  future  purchaser  from  him.  The  pur- 
chaser was  bound  to  take  notice  of  legal 
incumbrances  only,  and  not  of  promises 
made,  or  accepted,  malo  intuitu.  I  throw 
these  letters,  as  well  as  the  declarations  of 
Mr.  Carter's  counsel,  made  at  the  time  of 
the  trial,  entirely  out  of  the  case ;  and,  in 
that  view,  say,  that  Thomas  Kelly,  or  his 
representatives,  if  he  were  dead  in  1779  or 
1780,  would  be  completely  barred  by  their 
laches,  were  there  no  other  circumstances  in 
the  case  which  operated  against  them. 

But  how  does  Mrs.  Kelly  claim  title  to  the 
execution  of  the  promise  made  by  Lane  to 
Thomas  Kelly  ?  She  must  claim  either  as 
heir,  or  executrix,  of  Thomas  Kelly,  or  as 
occupant  of  the  land. 

Obsolete  as  her  counsel  considers  the  doc- 
trines of  the  common  law,  relative  to  estates 
pur  autre  vie,  they  are  still  the  law  of  the 
land,  except  in  cases  subsequent  to  our  stat- 
ute on  the  subject.  (Virg.  Laws,  1794,  ch. 
92,  sect.  54.)  Consequently,  had  Thomas 
Kelly  obtained  a  lease  for  the  lands  in  his 
lifetime,  and  died  in  possession,  and  ap- 
pointed her  his  executrix,  she  could  not  have 
taken  the  same  by  virtue  thereof ;  nor  is  it 
pretended,  that  she  was  his  heir.  Now,  no 
point  of  law  is  more  settled,  than  that  an 
estate  pur  autre  vie,  which  is  a  freehold, 
could  not  go  to  executors,  before  the  statute ; 
and  she  does  not  pretend  to  claim  as  heir, 
even  if  heirs  had  beeu  named,  which  thej 
are  not.  Co.  Litt.  41,  b.  ;  Vaugh.  190,  194- 
Now,  will  equity  pretend  to  give  her  a  title 
to  an  estate,  to  which,  if  there  had  been  a 
legal  title  made,  according  to  the  nature  of  it, 
she  could  have  had  no  claim,  either  as  heir, 
or  executrix  ?  Great  and  comprehensive  as 
the  powers  claimed  and  exercised  by  courts 
of  equity  are,  I  cannot  conceive  they  could 
ever  reach  so  far. 

But,  however,  the  doctrine  of  title  by 
occupancy  was  opposed  by  her  counsel 
in  the  case  of  Roberts,  perhaps  it 
207  *might  be  thought  to  serve  her  turn, 
that  she  might  have  been  occupant  of 
the  land,  had  there  been  an  actual  lease,  is 
very  possible,  since  we  hear  of  no  son  of 
Thomas  Kelly,  who,  being  upon  the  land  at 
the  time  of  his  death,  might  have  disputed 
that  title  with  her,  according  to  the  authority 
from  4  Com.  Dig.  44.  But  I  lay  it  down  as  an 
undeniable  principle,  that  there  can  be  no 
occupancy  of  an  estate  pur  autre  vie,  unless 
there  be  a  legal  estate,  and  not  a  mere  equi- 
table title  or  claim  to  a  lease.  For,  whoever 
claims  as  occupant,  must  claim  by  a  que  estat«*, 
aver  the  life  of  cestui  que  vie,  and  shew  the 
deed  whereby  the  estate  is  created.  Co.  Litt. 
41,  b.;  Vaugh.  190, 194;  Cro.  Jac.  673.  And  this 
is  proved  by  the  reason  of  the  thing ;  for  the 
title  of  the  occupant  is  allowed  in  law  from 
necessity  only,  because  the  owner  of  the  in- 
heritance has  by  his  deed,  or  will,  separated 
the  freehold  and  possession  from  the  inherit- 
ance. So  that  he,  in  whom  the  inheritance 
is,  has  no  title  as  owner  of  the  inheritance,  to 
enter,  during  the  life  of  cestui  que  vie,  upon 
him  who  first  takes  possession  of  the  lands 
thus  become  vacant  by  the  death  of  the  tenant 
pur  autre  vie,  and  make  him  the  tenant,  not 
as  heir  or  executor,  but  as  occupant.  But 
where  no  lease  has  been  made,  the  freehold 
and  inheritance  remain  united  in  the  person 
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of  him  to  whom  the  inheritance  belongs :  In 
this  case,  there  can  be  no  vacant  possession, 
or  hereditas  jacens  ;  for  the  possession  of  a 
tenant,  without  a  lease,  is  the  possession  of 
the  landlord,  and  the  tenant  is  a  mere  tenant 
at  will,  and  if  he  dies,  or  leaves  the  premises, 
the  landlord  may  enter  as  owner  of  the  soil, 
and  not  merely  a«i  occupant.  This  being  the 
case,  Mary  Kelly  could  never  have  been  more 
than  a  bare  tenant  at  will  to  Robert  Carter, 
without  any  title,  either  at  law,  or  in  equity, 
to  a  lease  for  three  lives,  because  such  a  lease 
was  promised  to  her  husband. 

But  were  it  otherwise,  the  waste  committed, 
and  the  unconscientious  use  which  she  ap- 
pears to  have  made  of  the  possession  which 
she  acquired,  would,  for  the  same  reasons  as 
were  mentioned  in  Robert's  case,  in  my 
opinion,  preclude  her  from  the  aid  of  a  court 

of  equity. 
208  *Note. — This  cane,  as  well  as  the  pre- 

ceding case  of  Jones  v.  Roberts,  was 
argued  in  the  year  1805,  itr  the  lifetime  of 
Mr.  Jones.  Judge  Tucker,  at  that  time,  pre- 
pared his  opinion  in  both  cases;  but  Mr. 
Jones  dying,  the  judgment,  in  neither,  was 
pronounced,  until  April  1809,  when  the  case 
of  Jones  V.  Roberts  was  decided  ;  but  this  of 
Kelly  was  suffered  to  abate,  although  it  is 
not  known  that  there  was  any  difiference  of 
opinion  among  the  judges  on  it.  And  there- 
fore it  is  probable  that  it  was  amicably  ad- 
justed by  the  parties. 


M'Candlish  v.  Hopkins  &  Hodgson. 

[December.  1814.] 

Application  for  Administration  upon  Bstato— Credit- 
on.— A  creditor,  since  tbe  act  of  1792.  has  no  pref- 
erence, over  any  other  person,  in  an  application 
for  administration  upon  an  intestate's  estate  ;  but 
every  case  must  depend  upon  its  own  circum- 
stances. 

Power  of  Attorney  to  Execute  Administration  Bond.— 
Under  a  power  of  attorney,  aathorlzinflr  a  person 
to  execute  an  administration  bond  for  the  person 
glvinr  the  power,  the  attorney  may  be  allowed 
to  execate  the  bond  accordinsrly' 

In  an  appeal,  by  M'Candlish,  from  a  judg- 
ment of  the  superior  court  of  law  at  Williams- 
burg, the  case  appeared  to  be,  That,  in  the 
year  1814,  Lucy  L.  Paradise  died  intestate. 
That,  within  the  last  seven  years,  she  had 
two  grand  children  (alien  frier ds)  living 
beyond  sea,  and  it  is  not  suggested  that  they 
are  dead.  That  Mrs.  Hopkins  and  Mrs.  Hodg- 
son, being  the  daughters  of  a  deceased  sister, 
are  her  nieces  ;  the  first  of  whom  resides  in 
Virginia,  and  the  latter  in  Alexandria. 
That,  in  September  last,  Hopkins  and  Hodg- 
son, in  right  of  their  wives,  applied  for  ad- 
ministration upon  the  estate  of  the  intestate ; 
which  was  opposed  by  M'Candlish,  who  was 
a  creditor  of  the  decedent,  and,  in  that  char- 
acter, applied  for  the  administration  also. 
That  the  judge,  being  of  opinion,  **  that, 
granting   the  fact   that  the  grand  children 

are  now  alive  and  out  of  the  country,  the 
209      *court    had    no   discretion;  and    that 

Hopkins  and  Hodgson  were  entitled 
to  the  administration  as  matter  of  right 
under  the  statute,*'  rejected  the  application 
of  M'Candlish,  and  appointed  Hopkins  and 
Hodgson  administrators;  who  offered,  as 
their  securities,  Foster  and  Marshall,  of  the 
city  of  Richmond,  and  Lee ;  but,  they  not 
being  in  court,  powers  of  attorney,  from 
them,  to  Basset,  or  Brown,  to  execute  the 
bond,    were  produced.    That  the  powers  of 


attorney  were  not  proved  in  court;  but  ap- 
peared, by  the  certificate  of  the  mayor  of 
Richmond,  to  have  been  acknowledged,  as 
to  Marshall  and  Foster,  and  proved  by  the 
witness  as  to  Lee,  before  him,  the  said 
mayor.  That  M'Candlish  '  *  prayed  the  court 
to  reject  the  powers  of  attorney,  and  not 
permit  the  bond  to  be  executed  by  the  at- 
torney, as  they  would  be  illegal  and  void;" 
but  that  the  court  overruled  the  objection, 
and  allowed  the  attorney  to  execute  the 
bond.  Whereupon,  M'Candlish  appealed  to 
this  court. 

On  the  14th  of  November,  1814,  the  court 
of  appeals,  ^* neither  approving  nor  disap- 
proving the  reason  of  the  court  below  for 
granting  administration  to  the  appellees," 
afiSrmed  the  judgment. 

Call,  for  the  appellant,  moved  the  court  to 
re-hear  the  cause,  1.  Because  the  appellees 
had  not,  upon  the  ground  of  kiiidred,  any 
preference  under  the  statute ;  which  confines 
the  g^nt  of  administration  first  to  the  dis- 
tributees, and  then  to  creditors  or  other 
persons,  as  the  court  may  think  fit:  Upon 
which  words  the  interpretation  had  always 
been  in  favour  of  the  creditors ;  and  that 
construction  was  agreeable  to  the  practice 
in  England;  where,  in  cases  of  discretion, 
the  creditor  was  alwaya  preferred.  Wood's 
Inst.  338.  Nor  was  this  exposition  affected 
by  the  act  of  1748,  because  that  statute  was 
entirely  repealed  by  the  acts  of  1785  and 
179^,  and  therefore  was  not  within  the  rule 
of  pari  materia,  which  only  takes  place  in 
cases  of  co-existent  statutes.  2.  Because, 
if  the  kindred  were  to  be  preferred  next 
after  the  distributees,  the  husbands 
210  were,  still,  not  entitled  *to  the  admin- 
istration upon  that  ground,  without 
the  express  assent  of  their  wives  appearing 
upon  record ;  for  the  right  was  personal  to 
the  wives,  and  the  husbands  had  no  pre- 
tensions to  it.  Allen,  36.  3.  Because  the 
powers  of  attorney,  not  having  been  proved 
in  court,  were  not  properly  authenticated; 
for,  upon  non  est  factum  pleaded,  the 
mayor's  certificate  would   not    be  evidence. 

Wickham,  contra.  The  act  of  1792  did 
not  give  M'Candlish  a  preference  upon  the 
words,  and  he  has  not  entitled  himself  to  it 
upon  any  other  ground.  For  he  has  good 
security  for  his  debt,  and  it  is  plain  that 
he  only  wishes  to  keep  possession  of  the 
estate.  Whatever  may  be  the  rule  in  Eng- 
land, the  practice,  in  this  country,  is  to 
grant  administration  to  the  husband  in 
right  of  his  wife.  The  bill  of  exceptions 
does  not  call  the  authenticity  of  the  powers 
of  attorney  in  question,  but  merely  denies 
the  authority  of  the  attorney  in  fact  to  ex- 
ecute the  administration  bond. 

PER  CUR.  The  act  of  assembly  gives  the 
court  power,  in  case  none  of  the  distributees 
apply  for  administration,  to  grant  it  to  a 
creditor,  or  to  any  other  person  the  court 
shall,  in  their  discretion,  think  fit.  So 
that,  upon  the  words  of  the  statute,  a  cred- 
itor has  no  preference  over  any  other  per- 
son; but  every  case  must  depend  upon  its 
own  circumstances.  The  appellant,  there- 
fore, has  no  right  to  a  preference,  unless 
the  circumstances  of  his  case  require  it: 
But  he  has  shewn  nothing  to  differ  it  from 
cases  in  general;  and  consequently  has  no 
claim    to   priority.     Looking,  therefore,  to 
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the  discretion  of  the  court  below,  we  cannot 
say  it  has  been  improperly  exercised  in  that 
respect.  The  other  point  is  equally  clear. 
For  the  bill  of  exceptions  does  not  make  it 
a  question,  whether  the  powers  of  attorney 
were  duly  executed?  but  whether  the  attor- 
ney could  give  bond  for  the  principal?  The 
court  below  thought  they  could;  and  this 
court  concurs  in  that  opinion.  The  motion 
to  rehear  is  therefore  denied. 


211 


*Jone8  V.  Hubbard. 


[December,  I81&] 

Usaiy*— Conditional  3ale— Case  at  Bar.— if  A.  propose 
to  B.  that  B.  sbould  buy  his  land,  which  was  ad- 
vertised to  be  sold,  under  a  deed  of  trust,  for  the 
amount  of  the  creditor's  debt,  and  should  let  A. 
have  it  arain,  upon  payment  of  principal  and 
interest,  at  the  end  of  twelve  months  ;  Instead  of 
which,  they  enter  into  an  agreement,  that  B. 
should  bid  the  creditors  debt  for  the  land  :  and 
if  it  was  struck  off  to  him,  that  he  should  re-sell 
it  to  A.  for  a  sum  thereafter  to  be  agreed  upon, 
provided  it  was  paid  within  twelve  months,  (which 
sum,  though  never  agreed  on.)  was  understood 
to  be  such  as  would  reimburse  B.  the  money  paid, 
the  sacrifices  he  might  make  to  obtain  it  and 
liberally  compensate  him  for  his  trouble :  It  is 
not  usury. 

Same— Same— Same— And  if  the  money  is  not  paid 
to  B.,  &c  within  the  twelve  months,  nor  the  sum 
fixed,  the  purchase  is  absolute. 

This  was  an  appeal  from  a  decree  of  the 
superior  court  of  chancery,  ordering  Jones 
to  convey  a  tract  of  land  to  the  representa- 
tives of  Hubbard.  The  bill  states,  that  the 
land  being  advertised  for  sale,  under  a  deed 
of  trust,  to  pay  a  debt  due  to  Allen,  it  was 
agreed,  between  Jones  and  Hubbard,  that 
the  former  should  purchase  the  land,  at  the 
sale,  by  bidding  the  amount  of  Allen's 
debt;  and  that  Hubbard  should  redeem  it, 
by  paying  the  purchase  money,  with  a 
premium  thereafter  to  be  agreed  on.  That 
Jones  did  purchase  it  upon  those  terms; 
but,  since  the  death  of  Hubbard,  has  at- 
tempted, by  writ  of  forcible  entry  and  de- 
tainer, to  dispossess  his  representatives; 
who  prayed  an  injunction,  and  a  convey- 
ance of  the  land,  upon  payment  of  the  pur- 
chase money  and  interest. 

The  answer  of  Jones  states,  that,  at  the 
time  of  the  sale,   Hubbard   being    indebted 

to    the    defendant   in  £ ,  amply  secured 

by  personal  securities,  applied  to  him  to 
borrow  money  to  redeem  the  land ;  but  was 
refused.  That,  in  a  few  days  afterwards, 
Hubbard  proposed  that  Jones  should  buy 
the  land  at  the  sale,  (which  was  upon  the 
13th  of  April,  1812,)  for  the  amount  of 
Allen's  debt,  and  should  let  Hubbard  have 
it  again  upon  payment  of  principal  and  in- 
terest at  the  end  of  twelve  months;  but 
Jones  representing  that  he  could  not  do  it 
without  a  sacrifice,  it  was  finally 
212  agreed  *between  them,  that  Jones 
should  bid  the  amount  of  Allen's  debt, 
for  the  land ;  and,  if  it  was  struck  off  to 
him,  that  he  should  re-sell  it  to  Hubbard, 
for  a  sum  thereafter  to  be  agreed  upon, 
provided  it  was  paid  within  twelve  months: 
which  sum  (though  never  actually  agreed 
on)  was  understood  to  be  such  as  would  re- 
imburse Jones  the  money  paid,  indemnify 
him  for  the  sacrifices  he  might  make  to  ob- 
tain   it,    and   liberally  compensate  him  for 

♦The  principal  case  Is  cited  and  approved  In  My- 
ers V.  Williams,  85  Va.  629.  8  S.  E.  Rep.  483.  See 
"nonog-raphic  notf  on  "Usury"  appended    to   Ooff- 

an  &,  Bruffy  v.  Miller,  26  Gratt.  698. 


his  trouble.  That  he  bought  the  land  upon 
those  terms ;  took  a  deed  from  the  trustees ; 
was  always  willing  to  have  executed  the 
contract,  by  fixing  the  sum  within  twelve 
months,  but  Hubbard  died  in  September 
1812,  and  his  representatives  having  refused 
to  arrange  the  business,  he,  at  the  end  of 
the  twelve  months,  obtained  the  writ  of 
forcible  entry,  and  insists  that  the  purchase 
is  absolute,  and  the  agreement  to  re-sell  at 
an  end. 

The  witnesses  state,  that  Jones  refused 
to  loan  the  money  to  Hubbard,  and  partic- 
ularly on  the  day  of  sale,  as  he  said  he  was 
already  in  advance  for  him  four  or  five 
hundred  pounds.  That  he  determined,  a 
short  time  before  the  sale,  to  accept  of  no 
proposition  for  a  loan ;  but  to  purchase  the 
land,  and  re-sell  to  Hubbard.  That  he  said 
there  was  an  understanding  between  them, 
that  he  should  buy  the  land,  and  give  Hub- 
bard further  time.  That  he  was  active  in 
procuring  mone^  to  purchase  the  land ;  and 
borrowed  two  sums,  one  SlOOO  and  the  other 
$500,  at  ten  per  cent.,  for  the  purpose  of 
enabling  him  to  do  it.  That,  prior  to  the 
sale,  he  told  the  trustee,  that  he  woald  not 
lend  the  mone^^;  but  if  Hubbard  would 
agree  to  his  terms,  he  would  endeavour  to 
raise  it :  that  he  had  mentioned  to  Hubbard 
that  he  could  not  lend  him  the  money  he 
had  offered  to  his  mother  in  law;  but  if  the 
land  was  sold,  he  would  bid  Allen's  debt  for 
it;  would  take  the  title  to  himself,  and 
would  allow  Hubbard  twelve  months  to  pay 
the  money.  That  it  would  put  him  to  in- 
convenience to  raise  the  amount;  that 
money  was  worth  more  than  common  in- 
terest to  him ;  that  he  could  not  withdraw 
it  from  its  present  application  to  accommo- 
date    Hubbard,     without    a   certainty    of 

its  being  returned  within  twelve 
213      '^months,  and  having   an  opportunity 

of  making  something  by  it.  That, 
if  he  took  a  deed  of  trust,  it  would  distress 
him  to  sell  the  land ;  but  if  he  bought  at 
the  sale,  and  gave  Hubbard  an  opportunity 
of  returning  th<^.  money  within  twelve 
months,  and  he  did  not  do  so,  it  would  be 
his  own  fault.  That,  at  the  sale,  he  told 
the  trustee  he  had  obtained  Hubbard's  con- 
sent to  bid ;  that  he  and  Hubbard  informed 
him  they  had  made  a  contract;  and  there- 
upon Hubbard  paid  ;^205,  leaving  a  balance 
of  >^2022.  9.  4.  due  upon  the  deed  of  trust ; 
which  sum  Jones  was  to  bid,  and  the  land 
was  to  be  cried  out  to  him.  That  Jones 
did  bid  the  ;f2022.  9.  4.,  and  the  land  was 
accordingly  struck  off  to  him  at  that  price; 
but  that  it  was  worth,  at  least,  $10,000. 
The  court  of  chancery  granted  a  perpetual 
injunction  to  the  proceedings  on  the  writ 
of  forcible  entry,  and  decreed  a  conveyance 
of  the  land,  upon  payment  of  principal  and 
interest.  From  which  decree  Jones  ap- 
pealed to  the  court  of  appeals. 

Stanard,  for  the  appellant.  The  appellees 
had  no  right  to  redeem ;  for  it  was  a  condi- 
tional sale,  and  not  a  mortgage.  Hubbard 
was  to  have  the  land  again  if  he  paid 
Jones  his  advances,  with  a  premium, 
to  be  ascertained  within  twelve  months, 
sufficient  to  remunerate  his  sacrifices  and 
trouble.  But  this  was  never  done,  with- 
out any  fault  in  Jones,  who  was  anxious 
to    have    it  fixed   in  the   lifetime  of  Hub- 
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bard,  and  made  great  efforts  to  effect  it 
after  his  death,  but  without  success.  Hub- 
bard and  his  representatives  were  the  cause 
why  the  premium  was  not  agreed  on ;  and 
consequently,  as  the  twelve  months  have 
expired,  the  title  of  Jones  has  become  abso- 
lute. For  the  sale  was  every  way  complete ; 
and  the  power  to  re-purchase  was  collateral 
and  indefinite,  depending  upon  terms  to  be 
afterwards  agreed  upon  by  the  parties ;  but 
that  not  having  been  done,  the  collateral 
right  expired  at  the  end  of  the  stipulated 
period,  and  could  not  be  afterwards  resus- 
citated. Chapman  v.  Turner,  1  Call,  280; 
Robertson  v.  Campbell,  2  Call,  421 ;  Tas- 
burgh  V.  Ecklin,  2  Bro.  Pari.  Cas.  265;  1 
Pow.  Mortg.  156.  These  cases  prove 
that  the  contract  is   to  be   considered 

214  *as  a  conditional  sale,  or  a  mortgage, 
according  to  the  intention  of  the  par- 
ties: and  the  intention,  in  the  present  case, 
clearly  was,  that  it  should  be  a  conditional 
sale;  and  that  Hubbard  should  avail  him- 
self of  the  right  within  twelve  months,  or 
not  at  all.  Nor  was  there  any  thing  unrea- 
sonable in  this,  as  Jones  was  obliged  to 
raise  the  money  at  a  sacrifice,  and  had  con- 
stantly refused  to  lend  it  to  Hubbard,  who 
was  perfectly  apprized  of  the  necessity  of 
punctuality  on  his  part,  and  particularly 
of  ascertaining  the  compensation  to  be 
made.  The  failure,  therefore,  was  volun- 
tary, dnd  his  representatives  have  no  cause 
to  complain.  The  objection  of  usury  is 
wholly  unfounded,  1.  Because  there  was  no 
loan  in  fact,  nor  was  any  intended.  2.  Be- 
cause no  compensation  was  agreed  upon ; 
for,  as  to  that,  the  undertaking  was  col- 
lateral, and  the  contract  indefinite.  But, 
to  constitute  usury,  there  must  be  a  loan, 
and  the  contract  so  precise,  that  if  it  were 
not  for  the  statute,  it  would  support  an 
action ;  which  is  not  the  case  here ;  for,  if 
there  were  no  statute  of  usury,  no  action 
could  be  maintained  for  the  premium.  The 
enquiry,  however,  is  unimportant;  for  the 
question  cannot  be  gone  into,  as  the  point 
is  not  suggested  in  the  pleadings. 

Gilmer  and  Call,  contra.  It  is  plain  that 
the  parties  intended  a  redemption ;  for  by 
the  terms  of  the  contract,  the  purchase  was 
to  be  made  for  Hubbard,  to  prevent  the 
estate  from  passing  into  other  hands,  and 
to  enable  him  to  get  it  again,  upon  re-pay- 
ment of  the  money  with  a  premium.  But, 
independent  of  the  words,  the  appellees 
were  entitled  to  relief  upon  general  princi- 
ples ;  for  the  distresses  of  Hubbard  were  so 
great,  and  the  inadequacy  of  the  price  so 
excessive,  that  a  court  of  equity  would  have 
relieved  without  anv  express  agreement  to 
that  effect.  1  Bro.  "Ch.  1;  6  Ves.  jr.  273;  3 
Wms.  131;  2  Bro.  Ch.  170;  2  Call,  429;  4 
Hen.  &  Munf.  103.  The  stipulation  that 
the  title  of  Hubbard  should  be  absolute,  if 
Jones  failed  to  agree  upon  the  compensa- 
tion, was  in  terrorem  only,  and  intended 
to  compel  performance  of  the  engage- 
ment;   in    which     view    it    operated 

215  ^merely  as  a  penalty,    and    rested    in 
compensation.     4   Hen.  &  Munf.  120; 

2  Wms.  66;  1  Fonbl.  199,  391.  The  case  of 
Chapman  v.  Turner,  1  Call,  280,  does  not 
resemble  this:  there  the  property  was 
bought  from  the  owner  himself ,  and  the  full 
value    was    paid    for   it;  here  the  purchase 


was  not  made  from  the  owner,  but  the 
estate  was  purchased,  for  him,  at  a  reduced 
price  by  agreement:  there  the  parties  were 
free  from  restraint,  and  stood  upon  an 
equal  footing;  here  Hubbard  acted  under  a 
species  of  duress,  and  was  not  a  free  agent, 
1  Call,  75:  there  the  contract  related  to  a 
personal  chattel;  here  to  real  estate:  and 
the  doctrine  of  conditional  sales  does  not 
apply  to  real  estate.  For  every  sale  of 
lands,  with  a  right  to  re-purchase,  is  a 
mortgage,  according  to  Littleton,  sect.  332: 
and  lord  Hardwicke,  in  Miller  v.  Lees,  said 
that  the  doctrine  of  defeasible,  or  condi- 
tional, sales  had  no  application  to  lands,  2 
Atk.  494;  which  does  not  conflict  with  the 
case  of  Tasburgh  v.  Ecklin,  2  Bro.  Pari. 
Cas.  265;  for  that  was  a  mortgage,  which 
had  been  foreclosed  for  thirty-four  years; 
and  consequently  the  right  of  redemption 
was  gone.  Under  every  view,  then,  the 
right  to  redeem,  in  the  present  case,  upon 
payment  of  principal  and  interest,  is  ex- 
tremely clear. 

But  the  appellees  are   not    bound   to    pay 
any  thing.     For  the  contract  was  usurious, 
and  void,  1.  Because  there   was  a  previous 
communication    for   a   loan  combined  with 
great  inadequacv   of   price,    which   consti- 
tutes usury,  3   Bos.    &   Pull.    160;  and    al- 
though no  money  was  paid  into  Hubbard's 
hands,  it  amounted  to  the  same  thing,  as  it 
was    applied    to    his    use,    and  might  have 
been  recovered  from  him  by  a  bill  in  equity, 
or  by  an  action  for  money   laid  out  and  ex- 
pended.    2.  Because  Jones   was   to   receive 
more  than  legal  interest ;  for  he  was  to   be 
reimbursed  for  all   his   sacrifices;  and    the 
evidence  shews  that  he  gave  ten   per  cent, 
for  part  of  the  money:  which  obliged  Hub- 
bard  to   pay   the  same ;  for  so  far  the  con- 
tract   was    fixed,     whether    the    additional 
premium    was    ever  agreed  upon,    or   not. 
3.  Because  it  is  not  material,  that,   without 
the    premium,    Jones   would  only  get  back 
what  he  paid ;  for  still  Hubbard  was. 
216      to  pay  more  than  the  *legal  rate ;  and 
that  avoided  the  contract.     3  Cranch, 
180;  6  Cranch,  252;  11  East.  612.    4.  Because 
the  premium  was  not  indefinite;  for  it  was. 
in  the  power  of  Jones  to  exhaust  the  whole 
estate,    as   he  might  have  refused  to  agree 
at    a    less    price:  Which  differs  it  from  in- 
definite contracts   in  general;  for  Hubbard 
was   absolutely    bound    for  the   full  value. 
5.  Because  Jones  run  no  risque  of  his  prin- 
cipal, for  that  he  was  to  have  at  all  events  p 
and   when  he  refused  redemption,  and  took 
bis  judgment  at  law,  he  got  more,  in  value, 
than    legal    interest,     and    completed    the 
usury.     2   Bos.  &   Pull,    381.     Nor  are    the 
appellees     precluded     from     insisting    on 
the  objection    upon  this  record,  1.  Because 
the  bill    states    that  a    premium   was  to  be 
given ;  which  comprehends   the  usury,  and 
would  be  sufficient  even  at  law.     3  Cranch, 
180.      2.    Because    the    answer   states    the 
facts,    and    the   replication    puts    them   in 
issue.      1    Ves.    583;    13    Ves.    jr.    546;    16. 
Ves.  124. 

PER  CURIAM.  The  contract  before  us 
is  not  a  loan,  nor  is  the  deed  to  be  considered 
as  a  mortgage.  In  both  those  contracts, 
money  has  been  received  upon  a  condition 
to  be  returned.  In  the  case  of  a  mortgage 
too,  it  is  of  no  importance,    that    the    deed 
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contains  no  covenant  for  re-payment:  Such 
a  covenant  results  from  the  nature  of  the 
transaction.  In  the  agreement  before  us, 
however,  no  money  has  been  received  by 
the  appellee's  intestate,  and  there  was  no 
contract  on  his  part  for  its  re-payment.  It 
is  true  the  transaction  was  intended  to  have 
the  same  effect,  in  his  favour,  as  a  loan. 
It  was  intended  to  enable  him  to  sell  his 
land :  Not,  indeed,  by  preventing  a  sale,  as 
a  loan  would  have  done,  but  by  enabling 
him  to  re-purchase  it,  on  the  terms  to  be 
thereafter  agreed  on,  and  within  the  time 
specified.  The  appellant  always  refused  to 
lend,  to  the  appellee's  intestate,  the  requi- 
site sum,  even  under  the  security  of  a  deed 
of  trust,  giving  for  a  reason,  among  others, 
that  it  would  distress  him  to  sell  the  land 
again  under  such  deed:  But  he  consented 
to  put  the  business  in  such  a  train  as  would, 
in  the  event  of  his  becoming  the  purchaser, 
leave  the  land  absolutely  his,  if  the  medi- 
tated conditions  of  re-purchase  should 
217  not  be  *complied  with.  If  the  con- 
tract had  been  consummated,  as  it 
related  to  the  terms  of  re-purchase,  and 
they  had  been  unimpeachable  in  the  eye  of 
a  court  of  equity,  we  can  see  no  objection  to 
the  contract ;  and,  if  in  that  case,  the  con- 
ditions of  re-purchase  had  not  been  duly 
complied  with,  the  estate  would  have  become 
absolute  in  the  appellant:  It  would  have 
been  discharged  from  the  privilege  of  re- 
purchasing. So  if  the  transaction  could  be 
considered  in  a  separate  and  insulated  point 
of  view:  If  we  could  consider  the  appellant 
as  the  absolute  owner  of  the  land,  the  fail- 
ure to  agree  on  the  price  of  re-purchase 
would  leave  the  land  his,  as  well  as  a  fail- 
ure to  comply  with  the  terms  when  agreed 
on.  The  case  of  Small  wood  v.  Mercer,  is 
a  direct  authority  to  shew  this:  In  that  case 
the  contract  was  vacated,  because  the  price 
of  the  land  could  not  be  fixed  in  the  manner 
agreed  on  by  the  parties.  But  we  cannot 
consider  the  transaction  in  this  insulated 
point  of  view :  The  appellant  was  not  the 
absolute  owner  of  the  land :  He  was,  by  the 
agreement,  only  to  become  so  on  certain 
conditions;  one  of  which  was,  that  the 
terms  of  re-purchase  should  be  fixed  on  by 
the  parties.  That  has  not  been  done  in  the 
present  instance ;  nor  was  the  intestate  in 
default  in  not  doing  it:  And  therefore  it 
affects  the  contract  in  all  its  parts.  With- 
out this  privilege  of  re-purchasing,  the  in- 
testate would  never  have  parted  with  his 
land  for  less  than  its  value :  And  when  this 
privilege  is  taken  from  him,  the  original 
purchase  cannot  stand.  A  purchase  is  nut 
to  be  favoured,  in  a  court  of  equity,  when 
the  consideration  therefor  has  failed. 

The  contract  is  therefore  to  be  rescinded, 
on  making  just  compensation.  The  meas- 
ure of  that  compensation  is  the  principal 
money  with  interest.  We  cannot  go  into 
the  foreign  and  speculative  enquiry  as  to 
what  sacrifices  the  appellant  may  have  en- 
countered in  raising  the  money.  We  cannot 
var3'  our  decree,  under  like  circumstances, 
with  the  greater  or  lesser  degree  of  pru- 
dence used  by  one  of  the  contending  par- 
ties. 

On  these  grounds  the  decree  is  to  be 
affirmed. 
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*Quesnel  v.  Woodlief  &  al. 


[November,  1796.] 
Sale  of  Land*— In  Qroas— Deficiency— Deduction  froai 
Purchase-Money— Mistake.— In  1788,  W.  ownin«^  a 
tract  of  land  called  Slon  Hill,  beld  by  him  and 
bis  forefatbers  under  a  survey  upwards  of  100 
years  old,  advertised  it  for  sale,  as  containinir 
about  800  acres  :  and  believing  tbat.  as  it  was  an 
old  survey,  it  would  probably  contain  more  tban 
800  acres,  be  afterwards  sold  it  to  Q.,  accordinir  as 
it  bad  been  beld  by  blm  and  bis  ancestors  under 
tbe  old  survey,  for  £3200,  (equal  to  £4  per  acre,) 
offerinir  to  survey  it,  if  Q.  would  pay.  at  tbe  same 
rate,  for  tbe  excess ;  wblcb  tbe  latter,  (wbo  also 
believed  tbat  it  contained  more  tban  800  acres,  as 
it  was  an  old  survey,)  declined.  Subsequent  to 
tbe  execution  of  tbe  deed.  Q.  bad  tbe  land  sur- 
veyed, and  found  it  to  contain  mucb  less  than  800 
acres:  whereupon,  be  filed  a  bill  in  chancery,  for  a 
deduction  from  tbe  purchase  money,  proportioci- 
able  to  tbe  deficiency  in  the  land  ;  which  W.  re- 
sisted, upon  tbe  fixound.  tbat  the  purchase  was.  in 
fact,  of  800  acres,  more  or  less.  The  court  was 
of  opinion,  that  altbouffh  there  was  no  f  rand  in 
the  sale,  yet  as  both  parties  acted  under  a  mistake 
as  to  tbe  quantity,  the  deficiency  was  too  great 
for  a  purchaser,  notwithstanding  the  sale  was  for 
800  acres,  more  or  less  :  and  therefore,  decreed  a 
deduction  from  tbe  purchase  money,  in  propor- 
tion to  the  deficiency,  upon  the  ground  of  mistake. 
And  W.  was  likewise  decreed  to  give  Q.  an  Indem- 
nity against  all  charges  and  incumbrances  on 
tbe  estate. 

Noel  Quesnel  filed  a  bill  in  the  high  court 
of  chancery,  against  Woodlief  and  others, 
stating  himself  to  be  a  native  of  France, 
but  then  a  resident  of  the  county  of  Prince 
George,  in  the  state  of  Virginia.  That  late 
in  the  year  1786,  he  came  to  reside    in    the 

•Sale  of  Land— **More  or  Less'*— Sale  In  Qrosa. -The 

principal  case  is  cited  in  Crislip  v.  Cain.  19  W.  Va. 
488,  as  authority  for  the  proposition  that,  a  contract 
to  convey  or  a  deed  conveying  a  specified  tract  of 
land  for  a  fixed  price,  even  where  that  price  is  a 
multiple  of  tbe  number  of  acres,  which  the  con- 
tract or  deed  states  as  the  number  of  acres  "more 
or  less**  in  tbe  tract,  is  a  contract  in  gross  to  sell 
the  entire  tract  at  the  specified  price  and  not  a  con- 
tract to  sell  by  tbe  acre.  The  principal  case  is  dted 
in  Keytons  v.  Brawfords.  6  Leigh  40. 

Same— Same— 5anie— Deficiency— Abatement  ol  Pur- 
chase-Money—flutual  Innocent  Mistake.— In  Crislip  y. 
Cain,  19  W.  Va.  484.  tbe  rule  stated  by  Jubgb  Grbbh 
is.  that  where  there  has  been  a  sale  of  the  tract  of 
land  in  gross,  equity  can  give  no  relief  by  an  abate- 
ment from  tbe  purchase-money  for  a  deficiency  in 
quantity,  simply  because  there  has  been  a  mtUu^ 
innocent  mistake  by  both  parties  as  to  the  quantity  of 
tbe  land  in  tbe  tract.  To  justify  such  relief  there 
must  be  fraud,  concealment  or  misrepresentation 
by  the  vendor.  On  page  484.  of  Crislip  v.  Cain. 
Judge  Green  enters  into  a  lengthy  discussion  of 
the  principal  case,  and  attempts  to  reconcile  its  de- 
cision with  tbe  above  rule.  He  says,  on  page  502. 
that  in  bis  judgment,  it  was  really  based  on  the 
principle  that  a  court  of  equity  can  make  an  abate- 
ment of  tbe  purchase-money  for  a  deficiency  he- 
cause  of  the  leoal  fraud  in  the  vendor  in  representing 
tbe  quantity  as  of  his  own  knowledge,  when  he 
really  bad  not  such  knowledge,  and  not  because  of 
a  mutual  and  innocent  mistake  of  both  parties. 

In  Crislip  v.  Cain.  19  W.  Va.  509,  the  court  said : 
"The  mere  fact,  that  there  was  a  mutual  innocent 
mistake  as  to  tbe  quantity  of  the  land  sold,  for 
which  mistake  the  vendor  was  no  more  responsible 
tban  tbe  vendee,  would  be  no  ground  for  a  court  of 
equity  to  make  any  abatement  from  the  purchase- 
money  for  a  deficiency  in  quantity.  If  the  written 
contract  or  deed  on  its  face  showed,  that  the  sale 
was  in  gross  of  the  entire  tract  for  a  certain  price, 
and  three  out  of  four  judges  who  satin  the  case 
of  Quesnel  r.  Woodlief,  6  Call  218.  declare,  that  in  the 
decision  in  that  case  they  did  not  intend  to  an- 
nounce a  contrary  doctrine."  See  JolifFe  v.  Hite,  1 
Call  901. 

And  this  position  taken  by  Judge  Obeen.  In  Cris- 
lip V.  Cain,  tbat  the  principal  case  was  decided  as  it 
was  because  of  the  fraud  of  the  vendor,  is  reiterated 
in  Pendleton  v.  Stewart,  5  Call  9,  10 ;  Joliffe  v.  Hite, 
1  Call  314.  815,324.  In  the  latter  case  Quetntl  v.  Wood- 
lief is  distinguished  :  the  grounds  for  which,  clearly 
show  that  the  court  proceeded  on  the  assumption 
tbat  fraud  was  the  basis  of  the  decision  in  the  prin- 
cipal case. 

Same— Same—  Same— Same— Same— Same— Contrary 
View.— In  Blessing  v.  Beatty.  1  Bob.  S86,  299.  Judge 
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town  of  Blandford,  in  the  county  aforesaid, 
as  a  merchant,  and  soon  became  ac- 
quainted with  the  defendant  Thomas  Wood- 
lief,  of  Sion  Hill,  in  the  said  county;  and 
placed  great  confidence  in  him.  That 
Woodlief  grew  embarrassed  in  his  affairs, 
and  offered  his  said  tract  of  land,  called 
Sion  Hill,  for  sale,  always  speaking  of  it 
as  containing  800  acres;  and  by  public 
advertisement,  of  the  6th  of  March,  1788, 
asserted  it  to  be  that  quantity,  or  there- 
about. That  the  plaintiff  hearing  the  same 
from  Woodlief  himself,  entered  into  a  treaty 
with  him  for  the  purchase  thereof.  That, 
upon  the  first  mention  of  the  subject,  Wood- 
lief asked  £4000  for  it,  amounting  to  £S 
per  acre ;  which  being  more  than  it  was 
worth,    the    plaintiff    refused   to  take  it  at 

that    price;  but    offered,    afterwards, 
219      by  *letter  of  the  25th    of  April,  1788, 

(in  which  he  mentioned  that  his 
counsel  should  examine  the  deeds,)  ;f3200, 
believing,  at  the  time,  that  the  tract  con- 
tained 800  acres.  That,  under  these  impres- 
sions, he  subsequently  became  the  purchaser 
of  the  same,  for  the  said  sum  of  ;f 3200,  equal 
to  £4  per  acre,  payable  as  follows,  viz: 
;fStX)  in  October  1788,  ;f500  in  December 
1789,  ;fSOO  in  December  1790,  £500  in  De- 
cember 1791,  ;f600  in  December  1792,  and 
;f 600  in  December  1793 ;  for  which  said  sev- 
eral sums,  (except  the  first,)  he  gave  his 
bonds  to  the  said  Woodlief.  That  the 
plaintiff,  after  the  purchase,  intended  to 
require  a  survey  of  the  land ;  but,  having 
understood  that  it  had  been,  in  Woodlief's 
family  for  many  generations ;  and,  having 
never  heard,  that  any  part  of  it  had  been 
sold,  he  omitted  to  do  so,  determining, 
however,  to  have  the  deed  prepared  by 
William  Davies,  his  counsel,  as  he  himself 
was  a  foreigner,  not  well  versed  in  the 
American  language,  and  still  less  ac- 
quainted with  conveyancing.  That  the 
contract  was  not  finally  concluded  until 
Monday  the  28th  of  April,  1788,  when  the 
plaintiff  being  at  the  house  of  Eklmnnd 
Ruffin,  jr.  the  defendant,  in  the  said  county 

Balj>win,  seems  to  take  the  opposite  view,  for  he 
says  tbat  the  principle  upon  which  equity  isrlves  re- 
lief in  cases  of  deficiency  or  excess  in  the  estimated 
quantity  upon  the  sale  of  lands  is  that  of  mistake, 
whether  the  mutual  mistake  of  the  parties,  or  the 
mistake  of  one  of  them,  occasioned  by  the  fraud  or 
culpable  nefirliffence  of  the  other.  This  he  says  was 
the  expressed  and  sole  srround  of  decision  in  Ques- 
nel  V.  Woodlief. 

In  Bierne  v.  Erskine,  5  Lelflrh  63.  Judge  Tucker 
said  that  he  considered  the  original  contract  be- 
tween the  parties,  as  havinar  been  entered  into  un- 
der an  innocent  mistake  of  both  as  to  the  quantity 
of  land  contained  in  the  tract  conveyed,  but  that 
against  this  innocent  mistake  on  both  sides,  either 
was  entitled  to  relief  according*  to  well  received 
principles,  and  on  the  authority  of  Qutsnel  v.  Wood- 
lief, 6  CaU2\%.  The  principal  case  is  cited  In  Watklns 
V.  Elliott,  28  Gratt.  880  ;  Joliffe  v.  Hile.  1  Call  817. 

But  however  this  may  be.  if  the  principal  case  can 
be  construed  as  deciding,  that  there  can  be  an 
abatement  of  the  purchase-money  for  a  deficiency 
on  a  sale  in  ffross.  because  of  a  mutual  innocent 
mistake  as  to  the  number  of  acres  In  the  tract,  then 
it  has  been  repeatedly  overruled.  For  this  propo- 
sition, the  principal  case  Is  cited  In  Crlsllp  v.  Cain, 
19  W.  Va.  490,  612,  518  ;  Tucker  v.  Cocke,  2  Rand.  «7. 

Same— Same— Same— Parol  Bvldence  —In  Caldwell  v. 
Cralf.  21  Oratt  188,  Judge  Staples  says :  '*Many 
cases  have  been  before  this  court  Involvlufr  the  doc- 
trine of  compensation  upon  contracts  for  the  sale  of 
real  estate.  In  many  of  them,  parol  evidence  was 
received  of  the  true  understanding  of  the  parties, 
whether  a  sale  in  ffross  or  by  the  acre  was  intended, 
notwithstaudiuff  the  existence  of  written  articles 
evidencing  the  contract  In  Joliffe  v.  Kite.  1  Call 
318 :  in  Quesnel  v.   Woodlief,  6  Call  218 :  in  Fleet  v. 


of  Prince  George,  a  deed  was  proposed  to 
be  drawn  for  the  said  tract  of  land,  by  the 
said  Ruffin,  as  well  as  a  deed  of  trust  upon 
the  same,  to  secure  payment  of  the  purchase 
money :  to  which,  the  plaintiff  at  first  ob- 
jected, as  wishing  to  have  the  aid  of  his 
counsel,  the  said  Davies  ;  but,  being  pressed 
thereto  by  Woodlief  and  Ruffin,  (who  de- 
clared himself  capable  of  preparing  the 
deed,)  he  at  length  assented,  believing 
Ruffin  to  be  both  capable  and  disinterested : 
and  the  deeds  for  the  said  tract  of  land 
called  Sion  Hill,  describing  it  as  contain- 
ing 800  acres,  **more  or  less,"  were  accord- 
ingly executed  upon  that  day,  the  deed  of 
trust,  however,  expressing  the  quantity  to 
be  800  acres,  without  the  addition  of  the 
said  words,  **more  or  less."  That  the 
plaintiff  believed,  at  the  time,  that  there 
were  800  acres ;  and,  as  possession  was  not 
to  be  delivered  until  a  future  day,  he  in- 
tended to  have  it  surveyed  before  he  occu- 
pied it;  of  which  Woodlief  was  not 
220  ignorant.  That  *the  plaintiff,  imme- 
diately after  the  execution  of  the 
deeds,  and  before  possession  was  delivered, 
sent  for  Harris,  the  surveyor  of  the  county, 
for  that  purpose;  but  Woodlief  being  from 
home,  the  survey  was  not  made  until  Sep- 
tember 1788;  when,  to  the  astonishment  of 
the  plaintiff,  the  tract  was  found  to  contain 
only  510  acres,  although,  by  an  after  sur- 
vey, it  appeared  to  contain  577  acres.  That 
Woodlief,  in  asserting  the  tract  to  contain 
800  acres,  must  have  relied  on  general  opin- 
ion, although  he  could  not  have  been  igno- 
rant, that  two  parcels  of  land  had  been 
conveyed  at  different  times,  between  some 
branches  of  the  family  nearly  allied  to  him ; 
which  having  finally  come  into  his  posses- 
sion, or  the  possession  of  his  brother,  from 
whom  he  inherited  the  estate,  he  had  him- 
self conveyed,  a  part  thereof,  to  his  brother 
Peter  Woodlief,  who  was  then  in  possession 
of  230  acres,  formerly  parcel  of  the  tract ; 
and  which,  added  to  the  quantity  then  held 
by  the  plaintiff,  would  make  up  the  800 
acres.     That  this   was  corroborated  by  the 

Hawkins.  6  Munf.  188  :  and  in  Orantland  v.  Wi^ht, 
2  Munf.  179,  such  evidence  was  admitted  without 
objection." 

But  in  Depue  v.  Serpent,  21  W.  Va.  S38,  Judge 
Gbben,  in  reference  to  this  opinion  of  Judge  Sta- 
ples said,  that  those  cases,  cited  by  that  Judfre,  made 
no  exception  to  the  sreneral  rule,  that  no  parol  evi- 
dence can  be  received  to  contradict  a  written  con- 
tract whenever  the  question  involved  was,  whether 
the  contract  was  for  the  sale  of  land  in  gross  or  by 
the  acre,  as  an  examination  of  them  will  show. 
But  that  In  these  and  other  cases,  parol  evidence 
was  received  as  a  matter  of  course,  not  to  contra- 
dict, as  Judge  Staples  seems  to  think,  the  written 
contract  for  the  sale  of  land,  but  to  prove  that  the 
vendee  relied  on  the  statement  of  the  vendor  as  to 
the  quantity  of  the  lands,  and  was  thereby  Induced 
to  purchase  the  tract  at  a  certain  price,  which  re- 
sulted In  his  injury. 

Sttme— Const  ruction  of  Words  **More  or  Loss.*'— The 
words  "more  or  less"  are  not  construed  to  mean  "as 
estimated,"  "as  supposed,"  but  are  construed  to 
mean  about  the  specified  number  of  acres,  and  cover 
only  small  deficiencies  or  excesses,  attributable  to 
variations  of  Instruments  and  the  like,  and  not  Im- 
portant deviations.  In  support  of  this  proposition, 
see  the  principal  case  cited  In  Crlsllp  v.  Cain.  19  W. 
Va.  488,  500 :  Blessluff  v.  Beatty.  1  Rob.  808. 

Same— Cases  Proper  for  Compensation.— As  to  the 
three  classes  of  cases  proper  for  compensation  on 
account  of  deficiency  or  excess  In  the  quantity  of 
land  sold,  see  the  principal  case  cited  in  Blessiufr  v. 
Beatty,  1  Rob.  301.  See  the  principal  case  cited  in 
Crlsllp  V.  Cain.  19  W.  Va.  640. 

See  foot-note*  to  Blessing  v.  Beatty,  1  Rob.  287  ; 
Pendleton  v.  Stewart,  5  Call  1. 
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circumstances.  For  it  appeared  by  a  patent 
dated  the  25th  of  July,  1638,  that  the  an- 
cestors of  the  defendant  Thomas  Woodlief, 
were  in  possession  of  the  tract  of  land, 
called  Sion  Hill,  before  that  period.  That 
John  Woodlief,  being  in  possession  of  the 
said  tract  of  land,  on  the  11th  of  February, 
1737,  devised  his  whole  real  estate,  and  the 
greater  part  of  his  personal,  to  his  son. 
John.  That  the  said  John  Woodlief,  the 
son,  (by  the  name  of  John  Woodlief,  senior), 
and  Catharine  his  wife,  on  the  14th  Feb- 
ruary, 1761,  conveyed  202 acres  to  Campbell: 
which,  from  the  boundaries,  did  not  appear 
to  have  been  part  of  Sion  Hill.  That  the 
said  last  mentioned  John  Woodlief,  on  the 
10th  of  March,  1761,  conveyed  to  Peter 
Woodlief,  his  near  relation,  100  acres,  called 
Deep  Bottom;  which  joins  the  land  con- 
veyed to  the  plaintiff,  and  made  part  of  the 
original  tract;  and,  on  the  15th  of  Decem- 
ber, 1770,  conveyed,  to  his  eldest  son,  John 
Woodlief,  junior,  130  acres,  being  also  part 
of  the  Sion  Hill  tract :  Which  two  tracts  of 
100  and  130  acres,  added    to   the   577,  make 

up  the  800  acres  sold  to   the  plaintiff. 
221      That  the  said  *last   mentioned   John 

Woodlief,  junior,  being  in  possession 
of  the  130  acre  tract,  on  the  17th  of  Feb- 
ruary, 1775,  devised,  to  his  nephew,  John 
Woodlief,  son  of  Peter  Woodlief,  and  elder 
brother  of  the  defendant,  Thomas  Woodlief, 
the  residue  of  his  estates,  which  included 
the  lands  called  Sion  Hill;  and,  in  order  to 
re-unite  the  Deep  Bottom  tract  to  Sion  Hill, 
devised  to  his  nephew,  Peter  Woodlief 
(brother  to  the  said  last  named  John  Wood- 
lief, and  the  defendant,  Thomas  Woodlief), 
£2Si0f  provided  he  conveyed,  to  his  brother 
John  aforesaid,  the  said  Deep  Bottom  tract 
of  100  acres.  That  the  said  last  mentioned 
John  Woodlief,  on  the  4th  of  February, 
1777,  devised  several  personal  legacies 
charged  (as  well  as  the  personal  legacies 
left  by  his  uncle,  the  said  John  Woodlief,) 
upon  his  lands;  all  of  which  he  gave,  by 
the  residuary  clause  of  his  will,  to  the  de- 
fendant, Thomas  Woodlief.  That  the  de- 
fendant, Thomas  Woodlief,  had  never  paid 
the  £2S0;  and  had  actually  conveyed  the 
said  tract  of  130  acres  to  his  said  brother, 
Peter  Woodlief,  who  still  kept  the  Deep 
Bottom  tract.  Which  proved  that  the  Sion 
Hill  tract,  although  spoken  of  as  800  acres, 
was,  in  fact,  but  570  acres;  and  was  called 
800  acres,  only,  when  the  said  two  tracts 
of  100  and  130  acres  were  united  to  it. 
That,  on  the  28th  of  April,  1788,  it  being 
suggested  that  the  defendant  Thomas  Wood- 
lief's  estate  was  pledged  to  the  defendant, 
Edmund  Ruffin,  junior,  and  his  father,  Ed- 
mund Ruffin,  senior,  an  endorsement,  by 
way  of  release,  was  made  on  the  back  of 
the  deed,  but  no  consideration  was  ex- 
pressed. That  the  said  Edmund  Ruffin, 
junior,  on  the  3d  of  May,  1788,  undertook 
to  guarantee  the  title  to  Sion  Hill,  so  far 
as  the  said  incumbrances  might  extend: 
which  added  to  the  plaintiff's  confidence, 
that  there  were  800  acres,  as  the  said  Ed- 
mund Ruffin,  junior,  and  Edmund  Ruffin, 
senior,  his  father,  had  both  lived  adjoining 
to  it.  That  the  defendant,  Thomas  Wood- 
lief, having  passed  away  one  of  the  plain- 
tiff's bonds  to  Claiborne,  the  defendant, 
Edmund  Ruffin,  junior,  gave   the    plaintiff 


notice    not    to  pay    it.     That   60   acres  of 
the  Sion  Hill  tract  had  been    sold  by 

222  ♦the  sheriff  of  Prince  George    for  the 
taxes  of  1787 ;  and  John  Baird    had  a 

claim  for  50  acres.     That,  on    the  2d  of  Oc- 
tober, 1708,  a  certain  John  Woodlief,  senior, 
conveyed  70  acres  of  land  to  Stainback,  de> 
scribed  to  be  part  of  the  manor  plantation, 
bounded    by    Deep  Bottom   run.     That,  on 
the  27th  of  October,  1788,  the  plaintiff  gave 
the     defendant,    Eklmund     Ruffin,     junior, 
notice,  that  he  would   not    pay    the    bonds, 
and  that  he  claimed   an  allowance    for  the 
deficiency  in  the  land  sold  to  him  by  Word- 
lief :   Which  notice  he  also  gave  to  the  said 
defendant,  Thomas  Woodlief,  requiring  that 
he  should  either  make  the  deduction »  or  an- 
nul   the    contract.     But    that    the    said  de- 
fendants, Thomas    Woodlief    and    Kdmund 
Ruffin,  junior,  had  directed    Harrison,    the 
trustee  named  in  the   deed  of  trust,  to  pro- 
ceed to  sell  the  land,  in  order  to  satisfy  the 
bonds    for   the  purchase  money.     'IThe  bill, 
therefore,  interrogating   the   defendants  as 
to  the  matters  aforesaid,    and    particularly 
whether  Quesnel  was   shewn    the  boundary 
lines,    before   he    purchased,  prayed  for  an 
injunction,  and  for  general  relief. 

The  answer   of  the    defendant,     Thomas 
Woodlief,    states,    that    after  having    pre- 
viously advertised  Sion    Hill    for  sale,  be, 
about    the   month  of  April  1788,  contracted 
to  sell  it  to  the  plaintiff  for  ;fS500;  but,  as 
the    contract    was   by  word  of  mouth  only, 
and  no  witnesses  to  it,  the  plaintiff  refused 
to   comply,    as    he    knew    the    defendant's 
embarrassed  situation  ;  to  relieve  which,  he 
afterwards    sold    it   to  the  complainant  for 
;f3200.     That    he    had,    repeatedly,     offered 
the  said  tract  of   land,    to   the  plaintiff,  at 
the    supposed    quantity  of  800  acres ;  or  to 
survey  it,  if  the  plaintiff  would  pay  for  the 
excess;    which    the    plaintiff,    after    ^oin^ 
over  the  land,  refused;  and   has   since   de- 
clared, that  he  thought,    from    the  bounda- 
ries,   that    there    must    be    more   than    800 
acres    in    the    tract.     That,    on  concluding 
the  bargain,  the  deeds  drawn  by  col.  I>avies, 
not  corresponding  with  the  intention  of  the 
plaintiff  and  defendant,  were  rejected  ;  and 
the  defendant,  Bdmund   Ruffin,  jr.  was  re- 
quested, by  the  parties,   to  draw  others  for 
that  purpose;  which  he  consented  to 

223  do:  and  Monday,  the  28th  *of    April, 
1788,  was  fixed  on,    by    the    plaintiff, 

as  most  convenient  to  him,  to  attend  at  the 
house  of  the  said  Edmund  Ruffin,  jr.  ;  which 
he  did,  and  the  deeds  were,  there,  executed, 
the  plaintiff  declaring  himself  better  pleased 
with  them,  than  with  those  prepared  by 
col.  Davies,  whose  assistance,  he  did  not 
express  any  desire  to  have;  and  sometime 
afterwards,  declared  himself  satisfied  with 
the  purchase,  and  wished  people  would  suffer 
him  to  make  his  own  bargains.  That  sev- 
eral years,  before  the  date  of  the  sale  to  the 
plaintiff,  the  defendant  has  listed  900  acres 
of  land  with  the  commissioner;  and,  prior 
to  the  said  sale  to  the  plaintiff,  had  sold 
the  tract  of  130  acres  to  his  brother,  the 
said  Peter  Woodlief;  leaving  the  aupposed 
quantity  of  770  acres,  which  justified  his 
advertising  the  Sion  Hill  tract,  as  contain- 
ing 800  acres,  or  thereabout:  but,  at  the 
time  of  the  advertisement,  he  verily  be- 
lieved   that   it    contained    fully    800    acres. 


L 


1136 


6  CALL 


'C. 


QUBSNBIf  V,  WOODI^IBF  &  AI,. 


224-226 


It 


I*- . 


That  the  tract  of  130  acres  lies  on  the  south- 
side  of  Deep  Bottom  run  ;  never  was  consid- 
ered as  part  of  the  Sion  Hill  tract :  and  was 
in  possession  of  the  said  Peter  Woodlief,  for 
some  time,  before  the  treaty  between  the 
plaintiff  and  the  defendant  commenced. 
Denies  combination,  &c. 

The  answer  of  the  defendant,  Edmund 
Rufifin,  jr.,  states,  that  in  April  1788,  he 
was  informed  by  the  defendant,  Thomas 
Woodlief,  that  he  was  about  to  conclude  a 
bargain  with  the  plaintiff  for  Sion  Hill; 
and  was  requested  to  attend  at  Blandford, 
in  order  to  see  part  of  the  purchase  money 
paid;  which  was  to  discharge  two  execu- 
tions, against  Woodlief,  on  replevy  bonds, 
to  which  the  plaintiff  was  security.  That 
the  defendant  did  attend ;  when  the  plain- 
tiff refused  to  pay  the  money,  unless  the 
defendant  would  relinquish  all  claims,  the 
defendant,  or  Edmund  Ruffin,  sen.,  his 
father,  had  upon  the  land;  which  the  de- 
fendant readily  did,  as  he  knew  there  were 
none  at  that  time;  all  such  having  been 
previously  cancelled,  without  ever  having 
been  recorded.  That  the  plaintiff,  there- 
upon, paid  part  of  the  purchase  money ;  but, 

before  he  did  so,  he  and  the  defendant 
224      went  to  *col.  Da  vies,  and  observed  to 

him,  the  variance  between  the  actual 
contract,  and  the  deeds,  which  the  said 
Davies  had  drawn.  That  some  conversa- 
tion ensued;  after  which,  the  plaintiff  and 
defendant  left  him ;  and  returning  to  the 
store  of  James  Campbell,  the  plaintiff 
agreed  to  make  the  payment.  That  it  was 
then  proposed,  that  the  deeds  should  be 
drawn  by  the  defendant;  for  which  pur- 
pose, the  plaintiff  furnished  memoranda  of 
the  terms  of  the  bargain ;  and  in  conform- 
ity thereto,  the  defendant  prepared  the 
deeds.  That  the  parties  met  at  the  house 
of  the  defendant,  on  the  28th  of  April, 
1788,  (being  Monday)  the  day  iixed  on  by 
the  plaintiff  himself  for  the  purpose:  at 
which  time,  the  defendant  delivered  the 
deeds  to  the  plaintiff,  who,  assisted  by 
William  Ragsdale,  jr.  (a  young  gentleman 
who  wrote  in  the  clerk's  office,  and  was 
tolerably  well  acquainted  with  convey- 
ancing) perused  them ;  and  expressed  his 
approbation  of  them,  in  the  presence  of 
several  disinterested  persons,  adding  that 
he  was  better  pleased  with  them,  than  with 
those  which  had  been  prepared  by  col. 
Davies.  That,  while  the  plaintiff  was  pe- 
rusing the  said  deeds  with  Ragsdale  as 
aforesaid,  when  they  came  to  the  words, 
**more  or  less,"  he  asked  whether  Woodlief 
would  not  make  a  deduction  for  any  de- 
ficiency in  the  quantity  of  land,  provided, 
upon  survey,  the  tract  proved  to  contain 
leas  then  800  acres?  To  which  Woodlief  an- 
swered, that  he  would,  provided  the  plain- 
tiff would  pay  for  the  excess.  That  the 
plaintiff,  who  appeared  not  to  relish  the 
proposition,  made  no  reply ;  but  executed 
the  deeds  and  bonds,  without  being  pressed 
thereto  by  any  person.  That  the  defendant 
believes,  that  both  Woodlief  and  the  plain- 
tiff thought  the  tract  would  contain  more 
than  800  acres,  from  the  circumstances  of  its 
being  an  old  survey.  That  the  defendant 
had  no  inclination,  or  inducement,  to  de- 
ceive the  plaintiff,  as  there  would  have  been 
land  enough  to  pay   him,    notwithstanding 


the  deficiency,  which  he  did  not  suspect, 
and  he  had  other  ample  securities.  That 
the  defendant  believed,  at  the  time,  there 
were  800 acres;  and,  under  that  impression, 
had,  theretofore,  taken   two   deeds  of 

225  *^trust    upon    it,    as    containing    that 
quantity,  more  or  less,  as  by  the  said 

deeds,  cancelled  previous  to  the  sale  to  the 
plaintiff,  will  appear.  That  the  tract  of  130 
acres,  and  the  Deep  Bottom  tract  of  100 
acres,  were  no  part  of  the  Sion  Hill 
tract,  which  was  entailed;  and  therefore 
could  not  be  aliened  before  the  year  1776. 
That  the  John  Woodlief,  who  sold  the 
130  acres  to  the  said  John  Woodlief  of 
Sion  Hill,  was  no  relation  of  that  family ; 
but  was  the  husband  of  the  said  Catha- 
rine mentioned  in  the  bill.  That  the  de- 
fendant does  not  believe  that  Baird  has 
any  title  to  the  said  50  acres  of  land  re- 
ferred to  in  the  bill.  That  the  defendant 
wrote  the  wills  of  John  Woodlief  the  elder 
and  younger;  and  is  confident  that  neither 
of  them  meant  to  charge  the  real  estate 
with  the  payment  of  the  legacies;  which 
would  have  been  useless,  as  the  personal 
estate  of  both  was  fully  sufficient  to  pay 
them ;  and  the  defendant  knows  that  a  con- 
siderable part  of  them  has  been  actually 
paid.  That  the  bond,  in  the  hands  of 
Claiborne,  was  withdrawn  from  the  defend- 
ant Woodlief,  under  a  promise  to  return  it. 

The  answer  of  Harrison,  the  trustee,  ad- 
mits the  deed  of  trust;  and  Ruffin's  direc- 
tion to  him  to  sell  the  land,  in  order  to 
satisfy  the  purchase  money. 

There  was  a  general  replication  to  the 
answers;  and  the  following  depositions 
were  taken. 

William  Ragsdale,  jr.  says,  That,  on 
Monday,  the  28th  of  April,  1788,  he  was 
desired,  by  the  defendant,  Edmund  Ruffin, 
jr.  to  draw  a  deed,  from  Thomas  Woodlief 
to  Noel  Quesnel,  for  the  Sion  Hill  tract  of 
land;  and  did  so.'  That  the  plaintiff  re- 
quested him  to  read  it,  to  him  the  said 
plaintiff,  that  he  might  compare  it,  with 
that  drawn  by  col.  Davies,  which  the  plain- 
tiff held  in  his  hand ;  and  when  the  depo- 
nent had  finished  reading  it,  the  plaintiff 
expressed  his  satisfaction  with  it ;  and  said 
he  liked  it  better  than  the  one  col.  Davies 
had  drawn.  That  when  the  deponent,  in 
reading  the  deed  to  the  plaintiff,  came  to 
the  words  ** 800  acres,  more  or  less,"  the 
plaintiff  asked  Thomas  Woodlief,  if  there 
should  not  be  the  full  quantity  of  800 

226  acres,  he  would  make  *a  deduction 
from  the  purchase  money,  for  what- 
ever land  might  be  wanting?  To  which 
Woodlief  answered,  he  would,  if  the  plain- 
tiff would  pay  for  whatever  surplus  land 
there  might  be  at  the  rate  of  £^  per  acre. 
That  the  deponent  wrote  the  bonds,  or 
great  part  of  them,  for  the  purchase  money ; 
saw  them  executed;  and  heard  the  plaintiff 
express  no  desire,  to  have  the  land 
surveyed. 

James  Campbell.  That,  on  Quesnel' s 
telling  him  and  his  partner  Wheeler,  that 
he  had  purchased  Sion  Hill,  they  advised 
him  to  consult  col.  Davies;  and  have  a 
proper  right  made  to  him.  That  Quesnel 
told  them  **the  tract  contained  800  acres; 
but  as  it  was  an  old  survey,  he  supposed  it 
would  contain  more  land,  having  been  told 
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that  was  common  in  old  surveys."  That 
some  time  afterwards,  Quesnel,  Woodlief 
and  Ruffin,  jr.  called  at  Campbell  & 
Wheeler's  store,  about  the  land,  and  the 
tract  was  said  to  contain  800  acres ;  but  that 
there  might  be  more  or  less;  and  the  first 
was  most  probable.  That  Quesnel  after- 
wards told  the  deponent,  ^*he  had  taken  the 
lanj,  as  Mr.  Woodlief  held  it,  for  800  acres, 
more  or  less.** 

Luke  Wheeler.  That  Quesnel  consulted 
him  and  Campbell  about  the  purchase ;  and 
they  advised  him  to  consult  col.  Da  vies, 
respecting  the  titles.  That  Quesnel,  at 
that  time,  informed  him,  there  was  com- 
puted to  be  800  acres  of  land ;  but  being  an 
old  survey,  it  was  expected  to  contain  more, 
as  he  understood  such  surveys  generally 
contained  more  than  the  grant  expressed." 
John  H.  Fitzgerald.  That  he  was  pres- 
ent at  the  execution  of  the  deed,  from 
Thomas  Woodlief  to  Quesnel;  and  heard 
Quesnel  say,  he  was  better  pleased  with  it, 
than  with  that  drawn  by  col.  Da  vies;  and 
that  he  wished  people  would  let  him  make 
his  own  bargains.  That,  after  it  had  been 
discovered  by  Harris's  survey,  that  there 
was  a  deficiency  in  the  land,  the  deponent 
heard  Quesnel  say,  he  had  bought  Sion 
Hill  for  800  acres,  more  or  less. 

Francis  Bppes.  That  he  was  present 
when  the  deeds  for  the  land  were  executed ; 
and  always  understood  that  Quesnel  had 
bought  it  for  800  acres,  more  or  less. 
227  *Peter  Woodlief.  That  the  sheriflF 
and  commissioner  were  not  upon  the 
60  acres  of  land,  when  they  were  sold  for 
the  taxes.  That  the  said  60  acres  are  part 
of  the  Deep  Bottom  tract,  and  of  the  130 
acre  tract  That  they  are  not  part  of  the 
Sion  Hill  tract;  and  that  there  was  suffi- 
cient personal  estate  of  Thomas  Woodlief, 
on  the  land,  at  the  time  of  the  sale  by  the 
sheriff,  to  satisfy  the  taxes. 

Wflliam  Davies.  That  Quesnel  (who  ap- 
peared to  understand  very  little  of  the  Eng- 
lish language  advised  with  him  about  the 
purchase;  and  he  drew  a  deed  and  mort- 
gage for  the  land:  which  Quesnel,  after- 
wards, told  him  were  objected  to  by  the 
other  parties,  who  required  a  deed  of  trust ; 
and  the  deponent  cautioned  him  against 
the  execution  of  it;  but  he  did  not  readily 
understand  the  distinction,  which  the  de- 
ponent endeavoured  to  impress  upon  him. 
That  he  seemed  to  be  confident,  as  to  the 
quantity  of  the  land;  and  appeared  to  be 
anxious  to  make  the  purchase. 

Ulrick  Mark.  That  Quesnel  came  to  re- 
side in  Petersburg  in  the  latter  end  of  the 
year  1786,  as  a  merchant ;  and  was  so  unac- 
quainted with  English,  that  he  stood  in  need 
of  an  interpreter  in  his  commercial  trans- 
actions. 

Francis  Stainback.  That  he  was  over- 
seer for  John  Woodlief  at  Sion  Hill,  until 
1777;  and,  afterwards,  for  Thomas  Wood- 
lief, until  discharged:  And  that  he  alway<4 
thought  the  Deep  Bottom  tract  was  part  of 
Sion  Hill,  ^*as  that  was  the  part  of  the  land 
on  which  we  lived,  and  where  Peter  Wood- 
lief now   lives.*' 

The  court  of  chancery  ordered  a  survey  to 
be  made  by  the  county  surveyor:  And 
Robert  Turnbull,  the  surveyor,  on  the  ISth 
of  September,  1794,  returned  a  plat  and  sur- 


vey; by  which  it   appeared    that   the    Sion 
Hill  tract   contained  608  acres,  1  rood,  and 
13  perches. 
The  exhibits,  filed  in  the  cause,  were, 
1.  Thomas  Woodlief* s   advertisement  for 
the    sale    of    Sion    Hill,    dated  the  6th    of 
March,    1788;  and    describing   it,    as   con- 
taining ^^ about  800  acres." 
228  *2.  The  deed,  from  Thomas   Wood- 

lief, to  the  plaintiff,  for  the  Sion  Hill 
tract  of  land,  dated  the  28th  of  April,  1788; 
the  consideration  ;f3200;  and  describing  it 
as  '^containing  eight  hundred  acres,  more 
or  less,  being  the  same  tract  of  land  de- 
vised to  the  said  Thomas,  by  his  late 
brother,  John  Woodlief,  excepting  a  small 
tract  sold  by  the  said  Thomas  to  his  brother 
Peter  Woodlief."  There  is  a  covenant  in 
the  said  deed,  that  Woodlief  had  a  good 
title  to  the  land,  free  from  incumbrances; 
had  power  to  convey  the  same  to  the  plain- 
tiff in  fee  simple;  would  make  further  as- 
surance when  reasonably  required;  and 
would  defend  the  title. 

3.  The  release  from  Eklmund  RufiSn,  sen. 
and  Edmund  Ruffin,  jr.,  dated  the  28th  of 
April,  1788. 

4.  The  deed  of  trust  from  Quesnel  to  Har- 
rison, to  secure  payment  of  the  purchase 
money  to  Woodlief,  dated  the  28th  of  April, 
1788,  and  describes  the  land  as  ** contain- 
ing, by  estimation,  eight  hundred  acres, 
being  the  same  land  lately  purchased,  by 
the  said  Noel  Quesnel,  of  the  said  Thomas 
Woodlief." 

5.  The  survey  made,  by  Harris,  on  the 
10th  of  September,  1788,  making  Sion  Hill 
to  contain  510  acres  only. 

6.  The  will  of  John  Woodlief,  senior, 
dated  the  11th  of  February,  1737;  which, 
after  devising  some  personal  property  to 
his  wife,  makes  his  son  John  residuary 
devisee  of  **all  the  rest  of  his  estate,  both 
real  and  personal." 

7.  The  deed  from  John  Woodlief,  senior, 
and  Catharine  his  wife,  to  John  Campbell, 
dated  the  14th  of  February,  1769,  for  202 
acres  of  land ;  which  the  bill  admits  does 
not  appear,  from  the  boundaries,  to  be  any 
part  of  the  Sion  Hill  tract. 

8.  The  deed  from  John  Woodlief  to  Peter 
Woodlief,  dated  the  10th  of  March,  1761, 
for  *  *one  hundred  acres  of  land  commonly 
called  and  known  by  the  name  of  Deep 
Bottom,  and  now  in  possession  of  the  said 
Peter  Woodlief,  and  is  the  tract  of  land 
which  he  now  lives  on." 

This  is  the  tract  of  land  conve3'ed  by 
Povthress  to  John  Woodlief,  by  deed 
229  of  the  12th  of  November,  17S4;  *which 
describes  it,  as  **one  hundred  acres 
of  land,  more  or  less,  commonly  called  and 
known  by  the  name  of  Deep  Bottom,  situ- 
ate, lying  and  being  in  the  said  parish  of 
Martins  Brandon  and  county  of  Prince 
George,  and  is  bounded  as  followeth,  on  the 
north  side  by  Deep  Bottom  run;  on  the 
south  side  by  Richard  Bland's  land;  on 
the  east  side  by  John  Woodlief 's  land ;  and 
on  the  west  side  by  Thomas  Poythress's 
land."  Which  necessarily  shews  it  was 
not  part  of  the  Sion  Hill  tract,  then  owned 
by  the  said  John  Woodlief. 

9.  The  deed  from  John  Woodlief,    senior, 
and  Catharine  his  wife,  to  John  Woodlief, 
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jr.,  for  130  acres,  dated  the  15th  of   Decem- 
ber, 1770. 

This  John  Woodlief,  senior,  the  answer  of 
Ruffin  says,  was  no  relation  of  the  Sion 
Hill  family.  Consequently,  these  130  acres 
never  were  part  of  the  Sion  Hill  tract, 
which  had  been  entailed  for  ages;  and, 
therefore,  could  not  be  aliened  prior  to  the 
year  1776. 

10.  The  will  of  John  Woodlief  of  Sion 
Hill,  dated  the  I7th  of  February,  1775; 
which  devises  as  follows,  ^4f  my  nephew 
Peter  Woodlief,  shall,  so  soon  as  he  has  at- 
tained the  age  of  twenty -one  years,  make 
»  good  and  sufficient  deed  to  his  brother 
John  Woodlief,  for  that  tract  of  land  and 
plantation  known  by  the  name  of  Deep  Bot- 
tom, which  land  was  devised  to  the  said 
Peter  Woodlief,  by  the  last  will  and  testa- 
ment of  his  father  Peter  Woodlief  deceased, 
then,  and  in  that  case,  I  give  and  bequeath 
to  my  said  nephew  Peter  Woodlief  two  hun- 
dred and  fifty  pounds.'*  And,  after  some 
personal  legacies  to  his  other  nieces  and 
nephews,  devises  ^*all  the  rest  and  residue 
of  his  estate  both  real  and  personal  to  his 
nephew  John  Woodlief." 

11.  The  deed  from  Thomas  Woodlief  to 
Peter  Woodlief  his  brother,  dated  the  21st 
of  July,  1787,  for  the  130  acre  tract  of 
land. 

12.  Ruffin's  obligation  to  repay  the  first 
payment  to  Quesnel,  if   the  Sion  Hill  tract 

should  appear  to  be  incumbered. 
230  *13.  Quesnel' 8  notice  to  Ruffin,  on 

the  27th  October,  1788,  that  he  would 
not  pay  the  full  amount  of  his  bonds  for 
the  purchase  money,  as  the  land,  upon  a 
survey  made,  had  proved  deficient  in 
quantity. 

14.  A  notice  by  Quesnel,  in  the  news- 
papers, on  the  28th  of  October,  1788,  to  the 
same  effect. 

15.  The  alleged  memorandum  of  the 
proposition  of  Quesnel  to  Thomas  Woodlief, 
to  purchase  the  Sion  Hill  tract  of  land  at 
;f3200;  which  requires  the  land  to  be  sur- 
veyed, and  warranted  not  to  contain  less 
than  800  acres. 

This  paper  is  without  date,  is  not  signed, 
nor  in  any  manner  authenticated ;  and  the 
answer  denies  it. 

16.  The  letter  which  the  plaintiff  alleges 
he  wrote  to  Woodlief  on  the  25th  of  April, 
1788,  in  these  words,  *'Mr.  Woodlief,  you 
tendered  me  at  Mr.  Armstead's  some  propo- 
sitions for  acticles  of  agreement  between 
you  and  me,  respecting  the  purchase  of 
your  land.  You  have  signed  them,  but  be- 
fore I  either  agree  to  them  or  sign  them, 
I  wish  to  have  them  or  a  copy  to  take  coun- 
sel upon  them,  as  I  am  not  well  acquainted 
either  with  the  language  or  the  laws  of  the 
country.  If  I  like  them,  I  will  inform  you, 
if  not,  I  will  return  them  to  you  some  time 
this  evening  or  to-morrow  morning,  if  you 
will  let  me  know  where  to  find  you  in  town. 
I  am  desirous  to  purchase  your  land,  and 
am  only  anxious  to  be  safe  in  what  I  am 
doing.  I  wish  to  have  the  business  con- 
cluded as  soon  as  possible,  as  delays  are 
inconvenient  to  me,  and  no  doubt  disagree- 
able to  you." 

This  paper  is  not  signed;  nor,  in  any 
manner,  authenticated. 

17.  A  copy  of  a  declaration,  for  the  ben- 


efit of  Peter  Woodlief,  upon  the  guardian's 
bond  given  by  Thomas  Woodlief,  as  guard- 
ian of  the  said  Peter  Woodlief  and  George 
Woodlief.  But  the  date  of  the  suit,  or 
whether  it  was  still  depending,  does  not 
appear. 

18.  The  notice  from   Edmund   Ruffin,  jr. 
to  Quesnel,  not  to  pay   the   bond   in   Clai- 
borne's hands. 

231  *19.  A  certificate  from  the  commis- 
sioner of   the  land   tax,  that  Thomas 

Woodlief,  in  the  year  1786,  listed  his  lands, 
as  containing  900  acres. 

20.  Ruffin's  receipt  to  Woodlief,  dated  8th 
August,  1788,  for  Quesnel's  bonds  for  the 
purchase  money ;  which  was  to  be  applied 
to  the  discharge  of  debts  due  to  Ruffin  and 
his  father. 

21.  Copy  of  a  bill  in  chancery  filed  by 
John  Cox  and  Hannah  his  wife,  late  Han- 
nah Woodlief,  against  Thomas  Woodlief, 
(as  residuary  devisee  of  John  Woodlief,) 
Noel  Quesnel,  Eklmund  Ruffin,  jr.,  and  Ed- 
mund Harrison,  claiming  payment  out  of 
Sion  Hill,  of  a  legacy  of  ;f 500,  left  the  said 
Hannah,  by  the  said  John  Woodlief.  But 
tlrere  is  no  certificate,  or  other  evidence, 
that  the  suit  is  still  depending. 

22.  A  paper  purporting  to  be  articles  of 
agreement   between   Thomas  Woodlief  and 

Noel  Quesnel,  dated  the day  of   April, 

1788,  stating,  *  'That  Thomas  Woodlief  hath 
bargained  with  and  sold  to  Noel  Quesnel,  a 
tract  of  land  lying  on  James  river,  whereon 
the  said  Woodlief  now  resides,  for  the  sum 
of  three  thousand  two  hundred  pounds,  to 
be  paid,  &c." 

This  paper  is  not  signed  by  the  parties, 
or  otherwise  authenticated.  There  is,  how- 
ever, endorsed  upon  it,  what  purports  to 
be  a  release  by  the  two  Ruffins,  dated  the 
28th  of  April,  '88,  and  signed  by  them, 
with  the  initials  of  their  names ;  but  it  is 
without  any  witnesses,  or  other  authentica- 
tion. 

23.  A  copy  of  the  auditor's  certificate, 
relative  to  the  sixty  acres  of  land  sold  for 
taxes  by  the  sheriff  of  Prince  George 
county. 

24.  A  paper  purporting  to  be  a  bond  from 
Woodlief  and  Ruffin,  jr.,  dated  28th  April, 
1788,  for  the  indemnity  of  Quesnel,  in  case 
Sion  Hill  should  prove  to  be  incumbered  by 
deed  or  mortgage. 

25.  A  copy  of  the  deed  from  Peter  Poy- 
thress  to  John  Woodlief,  dated  the  12th  of 
November,  1754,  for  the  Deep  Bottom  tract 

of  land  of  100  acres. 

232  *26.  An  old  cancelled  mortgage,  or 
deed  of  trust,  dated  the  21st  of  Octo- 
ber, 1784,  from  Thomas  Woodlief  to  Edmund 
Ruffin,  senior,  and  Edmiind  Ruffin,  jr., 
upon  Sion  Hill,  which  it  describes  as  '*con- 
taining  800  acres,  more  or  less." 

27.  The  patent  to  John  Woodlief,  (prob- 
ably the  father  of  him  who  afterwards  sold 
the  202  acres  to  Campbell,  and  who  was  no 
relation  of  the  Sion  Hill  family, )  for  200 
acres  of  land. 

28.  Deed  from  John  Woodlief,  senior,  to 
William  Stainback,  dated  the  2d  of  Octo^ 
ber,  1708,  for  100  acres  of  land ;  which  ^  it 
describes  as  part  of  the  plantation  on  which 
Woodlief  then  dwelt;  and  as  being  ^* part 
of  a  tract  of  land  taken  up  and  patented  by 
my    father  captain  Woodlief  deceased ;  and 
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by  my  eldest  brother  Mr.  George  Woodlief, 
conveyed  and  made  over  to  me,  ye  ISth 
September,  1671,  bounded  on  the  north 
side  of  the  running  water  of  the  Deep  Bot- 
tom ;  west  on  the  dividing  bounds  between 
Mr.  Poythress's  lands  and  mine;  east  on 
the  lines  it  parts  my  cosson  John  Woodlief 's 
land  and  mine ;  south  to  the  said  Deep  Bot- 
tom running  water,  on  the  line  that  parts 
Mr.  Bland's  land  and  mine,  bearing  by 
patent  100  poles  in  breadth ;  by  estimation 
seventy  acres  more  or  less." 

29.  The  deed  of  mortgage,  (drawn  by  colo- 
nel Da  vies),  from  Quesnel  to  Woodlief,  to 
secure  payment  of  the  purchase  money; 
which  describes  the  land,  as  *'all  that 
tract  of  land  lying  in  the  county  afore- 
said, containing  eight  hundred  acres,  more 
or  less,  bounded  on  the  east,  by  the  land  of 
Richard  Bland,  on  the  south  by  the  land  of 
Peter  Woodlief,  on  the  west  by  the  land 
of  Edmund  Ruffin,  senior,  and  on  the  north 
by  James  river,  being  the  same  tract  or 
parcel  of  land  conveyed  by  deed  of  inden- 
ture by  the  said  Thomas  Woodlief  to  the 
said  Noel  Quesnel,  bearing  even  date  with 
these  presents." 

The  deed  (drawn  by  colonel  Davies)  from 
Woodlief  to  Quesnel,    is  not  in  the  record, 
although  called  for  by  Ruffin 's  answer. 
233  *^here  is  no    evidence  that  Baird, 

or  any  other  person,  ever  set  up  a 
claim  to  the  fifty  acres  mentioned  in  the 
bill. 

The  high  court  of  chancery  dismissed  the 
bill,  upon  a  hearing,  with  costs ;  and  Ques- 
nel appealed  to  the  court  of  appeals. 

Wickham,  fior  the  appellant.  There  was 
direct  fraud  practised  upon  Quesnel,  who 
was  a  foreigner,  and  unacquainted  with 
the  language  and  customs  of  the  country: 
Whereas  Woodlief  was  a  native,  resided 
on  the  land,  and  was  well  acquainted  with 
the  title  and  boundaries,  of  which  Quesnel 
was  ignorant.  Woodlief  both  advertised 
and  spoke  of  the  land,  as  containing  eight 
hundred  acres;  but  the  surveys  which  have 
been  since  made,  prove  that  there  was  much 
less.  Campbell  says,  that  Woodlief  and 
Ruffin,  at  the  meeting  at  his  store,  spoke 
of  the  tract  as  containing  eight  hundred 
acres,  and  probably  more,  as  it  was  an  old 
survey;  which  is  not  produced:  And  the 
vendor  must  have  known,  that  there  was 
less  than  that  quantity ;  for  his  own  pos- 
session, added  to  his  familiar  acquain- 
tance, must  have  convinced  him  of  it;  and 
his  deeu  to  his  brother,  Peter  Woodlief,  had 
taken  off  130  acres.  The  circumstances, 
which  took  place,  at  Ruffin's,  when  the 
deeds  were  executed,  shew  that  there  was  a 
misgiving,  in  the  mind  of  Quesnel,  as  to 
the  quantity ;  and  that,  bereft  of  the  aid 
of  his  counsel,  he  fell  a  victim  to  the  in- 
fluence of  his  adversaries. 

But,  if  there  was  no  actual  fraud,  there 
was,  at  least,  misrepresentation  without 
guilt ;  that  is  to  say,  such  a  representation 
as,  though  not  fraudulently  made,  misled 
the  appellant;  and  that  produces  the  same 
Consequences.  For  the  purchaser  acted 
under  delusion,  and  contracted  under  igno- 
rance of  the  true  circumstances:  Which 
ought  to  have  been  unfolded  to  him,  and 
opportunity  given  to  consult  his  counsel. 
But  as  this  was  not  done,    he   is   not   pre- 


I  eluded  from  relief ;   for  the   deficiency    in 

the    land  is  excessive;  and  he  ought  not  to 

have  been  exposed   to   the  hazard  of 

234  it,  without  *all  the  time  to  deliberate 
and  consult  his  counsel,  which  a  man, 

in  his  isolated  situation,  had  a  right  to  re- 
quire. 

Besides,  there  was  a  concealment  of  an 
important  fact;  for  Quesnel  was  not  ap- 
prised of  the  sale  of  the  sixty  acres,  by  the 
sheriff,  for  the  taxes:  And  whether  this 
arose  from  design,  or  inadvertence,  will 
make  no  difference;  for  either  way,  it 
was  a  fact,  which  Quesnel  was  interested 
in  knowing ;  and  therefore,  he  ought  to 
have  been  informed   of  it. 

But  waving  all  this,  and  coming  to  the 
actual  contract  between  the  parties :  Ques- 
nel alleges,  that  he  meant  to  give  £3!2O0 
for  eight  hundred  acres ;  and  that  he  never 
intended  to  pay  that  sum  for  less:  Which 
is  not  contradicted  by  any  testimony  in 
the  cause:  for  if  he  did  not  agree,  at 
Ruffin's  to  Woodlief  s  offer  to  survey,  he 
did  not  disagree;  and  the  insertion  of  the 
words  more  or  less  in  the  deed,  is  not  im- 
portant, for  they  are  the  usual  language 
in  all  conveyances,  and  are  confined  to 
small  deficiencies. 

The  diminution  of  the  land  is  so  irreat, 
that  it  produced  such  an  inadequacy  in 
the  contract,  that,  if  there  had  been  no 
deed,  a  specific  performance,  upon  a  bill 
filed  by  the  vendor,  would  not  have  been 
decreed,  without  a  correspondent  deduction 
from  the  purchase  money:  And  the  convey- 
ance is  but  a  form,  which  only  changes  the 
plaintiff  into  a  defendant,  but  does  not  bar 
the  equity;  for  the  same  principle  exists, 
and  entitles  the  vendee  to  relief,  notwith- 
standing the  deed.  2  Ves.  155;  Pow.  Contr. 
152,  156. 

But  there  was  an  actual  defect  of  title  in 
the  vendor;  for  the  land  was  liable  to  the 
legacies  left  by  the  two  Woodliefs:  which 
are  not  proved  to  have  been  satisfied :  So 
far  from  it.  Cox's  suit  shews,  that  that  due 
to  his  wife  never  has  been  paid;  and 
whether  the  rest  have  been  discharged,  does 
not  appear. 

Call,  contra.  There  was  no  fraud  prac- 
tised upon  Quesnel,  who  has  the  benefit  of 
the  contract,  precisely,  as  he  made  it.  For 
there  is  not  the  slightest  proof  of  any  de- 
ception.      Woodlief    never    spoke    of 

235  any  thing,  but    the  Sion  *Hill  tract : 
which  he  honestly  believed  to  be  more 

than  800  acres ;  advertised  it,  as  containing 
about  that  quantity ;  and  offered  to  survey 
it,  which  Quesnel  declined.  The  execution 
of  the  deeds  was  mutually  voluntary;  and 
Quesnel  was  under  no  embarrassment; 
for  the  whole  subject  had  been  previously 
discussed  and  settled  in  Blandford,  after 
a  conversation  between  himself,  Ruffin  and 
col.  Davies,  relative  to  the  nature  of  the 
contract,  and  the  provisions  of  the  deeds : 
And  he  met,  according  to  his  own  appoint- 
ment, at  the  house  of  Ruffin,  to  execute 
those  that  were  to  be  drawn  by  that  gen- 
tleman; which  are  as  well  and  faithfully 
drawn,  as  any  counsel  could  have  drawn. 
Nor  did  he  ask  for  time  to  deliberate,  or 
consult  his  counsel,  but  declared  himself 
better  satisfied  with  them,  than  with  those 
prepared  by  col.  Davies;  which  he  held  in 
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his  hand,  and  compared  with  the  new  deeds, 
prior  to  the  execution  thereof.  After 
which,  it  is  in  vain  to  say,  that  he  was 
imposed  upon,  or  that  he  stood  in  need  of 
time  to  deliberate,  or  consult   his  counsel. 

Neither  was  there  any  misrepresenta- 
tion. For  the  whole  communication  on  the 
part  of  Woodlief  was,  that  it  was  the  an- 
cient family  seat,  -which  had  been  held  for 
a  long  succession  of  generations,  under  the 
old  survey ;  and  the  whole  of  this  proves  to 
be  true.  Under  these  circumstances,  and 
with  a  full  knowledge  of  every  thing,  Ques- 
nel  purchased  upon  his  own  view  of  the 
area;  for  the  bill  interrogates  the  defend- 
ants, whether  the  plaintiff  was  ^^shewn  the 
boundary  lines  of  the  tract  of  land,  previous 
to  his  purchase?' '  And  the  answer  of  Wood- 
lief, which  is  responsive  in  that  respect, 
expressly  states,  '^that  the  complainant 
went  over  the  land,  seemed  well  satisfied 
both  with  the  quality  and  quantity,  and 
rejected  the  offer  of  having  it  surveyed, 
as  had  been  proposed  by  the  respondent; 
and  has  since  declared,  in  the  presence  of 
several  persons,  that  he  thought,  from  the 
boundaries,  that  there  must  be  a  greater 
number  than  eight  hundred  acres."  He 
purchased,  therefore,  upon  his  own  judg- 
ment, after  an  inspection  of  the  premises, 
the  extent  of  the  boundaries^  and  a  perfect 
knowledge  of  every  thing  relating 
236  *to  them,  which  it  was  in  the  power 
of  the  vendor  to  communicate.  This, 
necessarily,  bound  him ;  for  it  is  a  general 
rule  of  law,  that  when  the  vendee  purchases 
upon  his  own  iudgment,  after  a  view  of 
the  subject  to  be  sold,  the  vendor  is  not  re- 
sponsible for  defects,  2  Esp.  Nis.  Pri.  629, 
cites  Chandelor  v.  Lopus,  Cro.  Jac.  4. 

There  was  no  concealment  on  the  part 
of  Woodlief,  who  disclosed  every  thing  he 
knew.  1.  Because  the  60  acres  of  land, 
sold  by  the  sheriff  for  taxes,  were  not  part 
of  the  Sion  Hill  tract,  but  of  the  130  acres 
sold  to  Peter  Woodlief.  Besides,  the  sale 
was  utterly  void,  on  account  of  the  irregu- 
larity in  conducting  it :  for  it  was  not  duly 
advertised,  nor  made  upon  the  premises, 
in  the  presence  of  the  high  sheriff;  and 
there  was  personal  property  enough  to  pay 
the  taxes.  Acts  October  Session  1787,  ch. 
42.  2.  Because  it  is  proved,  that  the  Deep 
Bottom  tract.  Stain  back's  70  acres,  and  the 
130  acre  tract,  were  not  part  of  the  Sion 
Hill  tract.  The  two  iirst  never;  the  last 
for  a  short  time  only ;  and  excepted  in  the 
deed  from  Woodlief  to  Quesnel,  being  at 
that  time  the  residence  of  Peter  Woodlief, 
as  Stainback's  deposition  proves ;  and 
which,  therefore,  the  plaintiff  must  have 
seen,  when  he  inspected  the  land,  before  his 
purchase. 

There  has  been  no  departure  from  the 
contract:  which  the  plaintiff,  as  before 
observed,  enjoys,  precisely,  as  he  made  it, 
1.  Because  Ragsdale,  Campbell,  Fitzgerald 
and  Eppes  prove  that  he  purchased  the 
land,  for  8(X)  acres,  more  or  less;  and  the 
two  iirst,  that  he  declined  a  survey,  when 
it  was  offered  him,  at  the  time  of  execut- 
ing the  deeds.  Wheeler,  too,  says,  that,  on 
the  day  that  he  and  Campbell  advised  him 
to  consult  col.  Davies,  he  reasoned  upon 
the  probability  of  an  excess,  from  its  being 
an  old  survey.     2.  Because  the  deed  of  mort- 


gage, drawn  by  col.  Davies,  is  for  800 
acres,  **more  or  less,"  without  any  provi- 
sion or  a  deduction  from  the  purchase 
money,  in  case  of  a  deficiency  of  the  land ; 
and  he  must  have  drawn  it  according  to 
directions;  which  is  corroborated,  by  the 
confidence  which  he  says,  in  his  deposition, 
Quesnel  afterwards  shewed,  as  to  the  quan- 
tity.    3.  Because    the    deed,     to    the 

237  plaintiff,  executed  at  Ruffin's,  is*also 
for    **more    or    less;'*     without    any 

provision  for  deduction,  from  the  price,  in 
case  there  were  not  800  acres:  And  it  was 
accepted  by  Quesnel,  after  a  discussion 
whether  there  should  be  any  such  deduc- 
tion, and  after  his  declining  to  accept  the 
offer  of  a  survey.  4.  Because  the  whole  pro- 
ceedings shew,  that  the  plaintiff  purchased 
according  to  the  old  survey,  and  the  long 
possession  of  the  Sion  Hill  family  under  it. 
It  is  no  objection,  that  the  original  survey 
is  not  produced,  because  it  was  not  called 
for  by  the  bill,  and  the  title  to  the  land 
was  not  controverted ;  nor  could  have  been 
controverted  after  a  possession,  which  the 
bill  states  to  have  been  upwards  of  a  hun- 
dred years.  The  argument  of  the  appel- 
lant's counsel,  upon  the  words  more  or  less, 
has  no  weight;  for  whatever  may  be  their 
effect  in  common  deeds,  they  were  meant, 
upon  the  present  occasion,  to  exclude  re- 
sponsibility for  quantity. 

The  supposed  inadequacy  of  the  contract 
has  no  influence.  For  it  is  not  true,  that 
Quesnel  would  not  have  been  compelled  to  a 
specific  performance,  without  a  deduction 
from  the  purchase  money :  because  it  was 
a  bargain  of  hazard,  and  fair  upon  both 
sides.  If  the  land  held  out  more  than  800 
acres,  the  purchaser  was  to  gain ;  if  it  fell 
short  of  that  quantity,  he  was  to  lose.  It 
was  what  the  civilians  call  Bmptio  spei ; 
that  is  to  say,  it  was  a  purchase  of  the 
contingency  as  to  the  excess;  which,  ac- 
cording to  several  authorities,  is  a  good 
ground  of  contract;  for  the  hazard  is 
mutual ;  and,  if  there  be  a  full  disclosure  of 
the  circumstances,  as  there  was  in  this 
case,  neither  can  complain. 

The  supposed  inequality  of  the  situation 
of  the  parties  has  no  weight.  For,  in  point 
of  fact,  Quesnel  was  the  more  sagacious 
man  of  the  two.  He  spoke  English  intelli- 
gibly; and  wrote  it  better  than  Woodlief 
could,  as  the  papers  written  by  him,  in  the 
record,  shew. 

The  alleged  defect  of  title  consists  in 
the  supposed  lien  for  the  personal  legacies, 
but  Kufiin's  answer  affirms  that  he  knows 
most  of  them  have  been  paid ;  and  the  bill 
only  states,  that  the  plaintiff  is  informed, 
that  ''one  of  the  legacies"  remains  unsat- 
isfied.    The  suit  of  Cox  is  neither  re- 

238  f erred  ^to  in  the  proceedings,  nor    is 
it  certified  to  be  still  depending;  and 

therefore  the  probability  is  that  it  has  been 
discharged. 

Cur.  adv.  vult. 

LYONS,  Judge,  delivered  the  resolution 
of  the  court  as  follows: 

The  bill  charges,  that  a  fraud  was  prac- 
tised upon  the  plaintiff,  in  the  sale  of  a  tract 
of  land  called  Sion  Hill ;  which  it  asserts  the 
defendant  Woodlief,  fraudulently  misrepre- 
sented, as  containing  800  acres,  although  he 
knew  that  to  be   more    than    was   actually 
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comprehended  in  the  tract  at  that  time,  as 
several  parcels  had  been  previously  con- 
veyed to  other  persons,  without  that  fact 
beinf^  disclosed  to  Quesnel,  who  purchased 
under  a  belief  that  there  were  actually  800 
acres;  but  that  upon  a  survey,  since  made, 
there  appears  to  be  much  less.  The  fraud 
and  misrepresentation  are  denied  by  the 
answers ;  and  the  evidence  does  not  support 
the  allegations  of  the  bill  with  respect 
thereto ;  but  proves  clearly,  that  the  parcels 
conveyed  were  not  parts  of  the  original 
Sion  Hill  tract;  which  was  the  estate  Wood- 
lief  contracted  to  sell ;  and  which  there  is 
every  reason  to  believe,  he  actually 
thought  contained,  at  least,  800  acres.  For 
the  land  had  been  the  family  seat  for  ages, 
and  Woodlief  supposing  it  to  be  held  under 
an  old  survey,  which  he  and  his  predeces- 
sors had  always  estimated  to  comprehend 
800  acres,  advertised  it  as  containing  about 
that  quantity ;  and  Quesnel  relying  upon 
those  circumstances,  purchased  it,  under  a 
belief,  that  there  were  that  number  of  acres 
in  the  tract.  Both  parties,  therefore,  ap- 
pear to  have  acted  innocently;  and  there 
is,  consequently,  no  cause  for  relief,  upon 
the  ground,  either  of  fraud  or  misrepresen- 
tation. But,  as  both  vendor  and  vendee 
proceeded  under  mistake,  each  believing 
that  the  tract,  certainly,  contained  800 
acres,  and  perhaps  more ;  that  constitutes 
a  proper  ground  for  relief  in  equity :  which 
adjusts  and  equalizes  contracts,  according 
to  the  exigencies  of  the  case.  The  mis- 
take, therefore,  ought   to   be  rectified,  and 

a  deduction  made  from    the  purchase 
239      *money,  proportioned  to  the  deficiency 

of  the  land.  But,  as  the  original  sur- 
vey is  not  produced,  the  court  is  unable 
to  ascertain,  what  the  real  quantity  con- 
tained in  the  Sion  Hill  tract  was,  further 
than  the  record  shews;  and,  by  that,  the 
survey,  made  under  the  direction  of  the 
court  of  chancery,  reduces  it  to  608  acres, 
1  rood,  and  13  perches :  which  is  too  great  a 
loss  for  a  purchaser  to  sustain,  under  an 
agreement  for  an  estimated  quantity,,  not 
withstanding  the  words  **more  or  less,'* 
inserted  in  the  deed ;  which  ought  to  be  re- 
stricted to  a  reasonable,  or  usual,  allowance, 
for  small  errors  in  surveys,  and  for  a  vari- 
ation in  instruments.  A  correspondent 
deduction,  from  the  purchase  money,  is 
consequently  to  be  made.  And  Quesnel 
ought  moreover  to  be  indemnified  against 
the  claim  of  Cox  and  wife,  and  all  other 
existing  incumbrances,  if  any:  which  is 
not  only  agreeable  to  the  general  principles 
of  equity,  but  the  deed  of  Woodlief  to  the 
plaintifiP,  expressly  covenants,  that  he  has 
a  good  title;  and  that  he  will  make  further 
assurance,  and  defend  it.  So  that  there 
was  no  necessity,  as  the  appellees'  counsel 
contended,  to  suggest  that  suit,  or  any  in- 
cumbrance, specifically  in  the  bill;  for  a 
reasonable  apprehension,  appearing  at  the 
trial,  was,  upon  the  principles  of  quia  timet, 
sufficient.  In  conformity  to  these  ideas, 
the  following  decree  has  been  prepared  by 
the  judges,  and  is  to  be  entered  as  the  judg- 
ment of  the  court : 


*'The  court  is  of  opinion,  that  the  appel- 
lee Woodlief,  not  having  surveyed  the  tract 
of  land  in  the  bill  mentioned  called  Sion 
Hill,  before  he  advertised  the  same  for  sale, 
or  sold  it  to  the  appellant,  but  that  suppos- 
ing there  has  been  an  old  survey,  which 
he  has  not  produced,  or  referred  to,  and 
does  not  appear  in  the  proceedings  in  this 
cause,  under  which  the  land  had  been  long 
held,  as  he  suggested,  by  the  former  pro- 
prietors of  the  said  land,  and  estimated, 
by  them  and  him,  as  containing  eight 
hundred  acres,  he  advertised  it  as  contain- 
ing about  that  quantity,  and  the  appellant 
was  thereby  induced  to  purchase  it,  ex- 
pecting it  would  contain  that  full  quantity; 
and  the  appellee  Woodlief  having,  after- 
wards, asserted  his  belief  thereof,  oc- 
240  casioned  the  appellant  to  accept  *of  a 
deed  for  the  same  as  containing  eight 
hundred  acres,  more  or  less,  and  it  appear- 
ing from  the  survey  made  by  Robert  Tum- 
bull  and  returned  to  the  high  court  of 
chancery,  pursuant  to  an  order  of  the  said 
court,  in  this  cause  made,  for  ascertaining 
the  exact  quantity  of  land  in  the  said  tract 
called  Sion  Hill,  that  the  same  contains 
only  six  hundred  and  eight  acres,  one  rood 
and  thirteen  perches,  so  that  both  parties 
were  mistaken  in  the  quantity  and  number 
of  acres  contracted  for,  the  said  mistake 
ought  to  be  rectified  in  a  court  of  equity, 
and  the  appellant  allowed  a  deduction, 
from  the  price  afi:reed  by  him  to  be  given 
for  the  said  land,  for  the  deficiency  in 
quantity,  that  deficiency  being  too  great 
for  a  purchaser  to  lose  under  an  agreement 
for  a  reputed  quantity,  notwithstanding 
the  words,  'more  or  less,'  inserted  in  the 
said  deed,  which  should  be  restricted  to  a 
reasonable,  or  usual,  allowance,  for  small 
errors  in  surveys  and  for  variations  in 
instruments;  the  value  of  the  deficiency, 
when  ascertained  under  the  direction,  and 
to  the  satisfaction  of,  the  said  high  court 
of  chancery,  to  be  deducted  from  his 
bonds  for  the  purchase  money  in  the  hands 
of  the  appellees  Woodlief  and  Ruffin,  or 
either  of  them,  if  sufficient  to  satisfy  the 
same ;  and,  if  more  than  sufficient,  the  in- 
junction to  be  dissolved  for  the  residue,  but 
if  not  sufficient,  the  appellee  Woodlief  to 
be  decreed  to  refund  it,  with  interest,  and 
also  to  secure  and  indemnify  the  appellant 
from  the  suit  and  claim  of  John  Cox  and 
Hannah  his  wife,  in  the  proceedings  men- 
tioned, and  from  all  charges  or  incum- 
brances on  the  said  land  made  by  himself, 
or  by  any  other  person  or  persons,  from  or 
under  whom  he  derives  his  title  to  the  said 
land,  before  the  said  injunction  be  dis- 
solved; and  that  the  said  decree  is  erro- 
neous: Therefore  it  is  decreed  and  ordered 
that  the  same  be  reversed  and  annulled; 
and  that  the  appellees  pay  to  the  appellant 
his  costs  by  him  expended  in  the  prosecution 
of  his  appeal  aforesaid  here ;  and  it  is  or- 
dered that  the  cause  be  remanded,  to  the 
said  court  of  chancery,  for  a  final  decree 
to  be  entered  therein,  according  to  the 
principles  of  this  decree." 
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Shedden  v.  Custis. 

[June,  1798.] 

Federal  Courts— Jurisdlctlon-Paliure  of  Plaintiff  to 
State  He  la  a  Citizen  of  a  Foreign  5tate— How 
Taken  Advantage  of  .—A  plaintiff  in  the  federal  court 
must  state  himself  to  be  the  subject  or  citizen  of 
a  foreifirn  state,  in  order  to  entitle  the  court  to 
Jurisdiction.  And  if  he  omits  it,  the  defendant 
may  take  advantage  of  the  omission  by  motion  in 
arrest  of  ludgment 

General  and  State  QovernmentA.— For,  the  general 
and  state  governments  should  be  kept  separate: 
and  each  left  to  do  the  business  properly  belonging 
to  it 

The  plaintiff  did  not  state  himself  in  his 
declaration,  to  be  the  subject  or  citizen  of 
a  foreign  state;  and  the  question  was,  if 
this  should  not  be  done,  in  order  to  shew 
that  the  court  had  jurisdiction. 

JAY,  C.  J.  If  the  court  has  not  jurisdic- 
tion, it  is  on  account  of  the  disability  of 
the  person,  which  might  be  pleaded  in 
abatement ;  and  if  it  could  be  pleaded 
242  in  abatement,  then  *can  the  exception 
be  taken  advantage  of,  by  motion  in 
arrest  of  judgment,  after  verdict? 

Wickham,  for  the  defendant.  The  excep- 
tion appears  upon  the  face  of  the  declara- 
tion. For  the  charge  of  jurisdiction  in  the 
declaration  only  states  that  the  bond  itself 
was  made  within  the  jurisdiction,  but  says 
nothing  as  to  the  person  of  the  plaintiff. 
Now  jurisdiction  in  this  court  respects  the 
person,  and  not  the  place:  for  the  court  has 
jurisdiction,  as  well  over  contracts  made 
without,  as  those  made  within  the  limits 
of,  the  state.  The  difference  is,  between 
courts  of  general,  and  those  of  limited  ju- 
risdiction. If  the  cause  depended  before  the 
court  of  king's  bench  in  England,  or  the 
general  court  here,  and  there  had  been  any 
disability,  it  should  have  been  pleaded; 
because  their  jurisdiction  is  general.  But 
the  jurisdiction  of  this  court  is  limited,  as 
to  persons;  and  therefore  should  be  shewn, 
as  well  as  that  of  a  court,  whose  jurisdic- 
tion is  limited,  as  to  locality  and  extent. 
The  common  law  authorities  all  shew  that 
jurisdiction  should  be  averred ;  and  though 
they  may  sometimes  seem  to  differ,  yet 
the  whole  difference  in  any  of  them,  is, 
only,  what  amounts  to  a  sufficient  aver- 
ment, on  which  the  authorities  do  not 
agree.  Now  the  only  difference  between 
those  cases  and  that  at  bar  is,  that  those 
were  inferior  courts,  and  this  a  superior 
court :  and  therefore  it  may  be  argued  that 
the  cases  in  the  former  turned  upon  the  in- 
feriority of  the  court;  but  that  argument 
is  not  satisfactory.  The  true  reason  is, 
not  that  they  were  inferior,  but,  that  they 
were  limited,  courts.  So  is  this.  There- 
fore the  plaintiff  must  shew  that  the  court 
has  a  right  to  discuss  his  claim ;  and  not, 
merely,  that  he  has  a  right  to  the  thing 
he  claims. 

Campbell,  e  contra.  A  motion  to  arrest  a 
judgment  must  be   grounded   on  error  ap- 


parent on  the  record;  and  the  question  is, 
if  this  case  be  so.  Something  should 
manifestly  appear  to  be  erroneous;  not 
whether,  possibly  so,  or  not.  The  Eng- 
lish   authorities   do    not   prove,    that 

243  disability  may  be  *urged  after  verdict. 
The  question,  in    all    of    them,    was 

concerning  the  limits  of  the  jurisdiction  of 
the  courts,  where  the  actions  were  brought. 
For  being  inferior  courts,  the  superior 
courts  at  Westminster,  confined  them ;  both 
because  derogatory  to  the  common  law, 
and  for  the  sake  of  the  venue.  This, 
therefore,  is  a  novel  objection,  and  must 
stand  on  its  own  reasons.  Some  persons 
may  sue  here,  others  cannot.  Therefore  the 
defendant  must  point  out  the  disability; 
for  the  court  will  not  enquire  into  circum- 
stances, unless  he  shews  it.  Parties  are 
only  the  instruments  of  jurisdiction :  for 
the  jurisdiction  of  the  court  is  independent 
of  parties.  There  must  indeed  be  parties 
before  the  court ;  but  jurisdiction  consists 
in  authority  to  decide  rights.  If  the  de- 
fendant does  not  shew  a  want  of  jurisdic- 
tion, it  shall  be  intended.  Carth.  33,  34. 
The  doctrine  is,  that  by  pleading,  you  ad- 
mit jurisdiction.  It  may  be  urged  that 
consent  does  not  give  jurisdiction  ;  but  that 
is  only  where  the  want  of  it  appears  of 
record.  If,  indeed,  the  declaration  had 
stated,  that  the  plain  tiff  and  defendant  were 
both  citizens  of  this  state,  the  defendant's 
admission  would  not  have  given  jurisdic- 
tion :  but  the  party  may  dispense  with  facts 
if  he  will.  Comberbach,  254.  Therefore,  as 
the  case  now  stands,  it  is  altogether  a 
question,  as  to  the  subject  matter  of  com- 
plaint ;  and,  if  the  plea  does  not  state  facts 
to  oust  the  jurisdiction,  the  court  will  in- 
tend it  is  admitted.  The  court  cannot 
judicially  notice  districts  of  country,  or 
the  kind  of  persons  who  sue,  unless  it  be 
expressly  submitted  to  them  by  the  plead- 
ings. But,  after  issue  joined  on  the  merits, 
they  will  not  receive  proof  of  residence,  or 
other  disability ;  but,  of  the  subject  matter 
in  dispute,  only.  For  the  plea  answers  the 
allegations  with  respect  to  the  debt,  and 
not  of  the  person.  If  inconveniences 
should  be  alleged,  as  that,  then  citizens 
may  sue  here,  the  answer  is,  that  the  de- 
fendant may  avail  himself  of  the  incapacity 
of  the  plaintiff  to  sue,  by  pleading ;  and, 
if  he  does  not,  he  must  abide  by  it. 
Wickham,  was  about  to  reply,  but  was 
stopped  by  the  court.  ' 

244  ♦IREDELL,  Judge.  The  jurisdic- 
tion of  the  court  is  limited  to  par- 
ticular persons;  and,  therefore,  must  be 
averred.  For  the  difference  has  been 
rightly  taken  by  the  defendant's  counsel, 
between  courts  of  limited,  and  those  of 
general,  jurisdiction.  In  the  latter,  excep- 
tions to  the  jurisdiction  must  be  pleaded ; 
but,  in  the    former,    the   defendant   is   not 
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bound  to  plead  it;  for  the  plaintiff  must 
entitle  himself  to  sue  there.  If  the  decla- 
ration had  alleged,  that  the  plaintiff  was 
a  foreigner,  then  the  defendant  must  have 
pleaded  the  disability;  or  he  would  have 
admitted  his  capacity  to  sue.  Ability  to 
sue  here,  is  a  fact  which  rests  more  in  the 
knowledge  of  the  plaintiff,  than  of  the  de- 
fendant; and  therefore  the  former  should 
shew  himself  capable  of  suing  here.  It  is 
not  the  same  with  regard  to  the  place  of 
contract,  for  that  the  defendant  knows,  as 
well  as  the  plaintiff;  and  therefore,  if 
there  be  any  exception  on  that  ground,  it 
being  a  thing  in  the  knowledge  of  the  de- 
fendant, he  should  plead  it,  for  the  same 
reason,  that  the  plaintiff  must  aver  his 
capacity  in  the  other  case.  It  is  important 
that  it  should  appear  upon  the  record  that 
the  court  had  jurisdiction;  and  has  only 
decided  on  cases,  within  its  cognizance. 

JAY,  C.  J.  I,  at  first,  thought  it  ques- 
tionable on  the  ground  of  a  difference  be- 
tween jurisdiction  over  the  subject  matter, 
and  Over  persons.  But,  ou  reflection,  I 
do  not  think  the  distinction  is  important. 
The  English  practice  has  been  rightly 
stated  by  the  defendant's  counsel;  and 
those  rules  are  more  necessary  to  be 
observed  here,  than  there,  on  account  of  a 
difference  between  the  general  and  state 
governments:  which  should  be  kept  sepa- 
rate ;  and  each  left  to  do  the  business  prop- 
erly belonging  to  it.  Therefore  this  court 
should  not  exceed  its  limits;  and  try  causes 
not  within  its  cognizance.  Consequently, 
the  jurisdiction  ought  to  appear,  but  it  does 
not,  in  this  case;  and  therefore,  I  think  the 
judgment  should  be  arrested. 

PER  CUR.     Arrest  the  judgment. 
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Federal  Courts— Indictment— Necessity  for  Prosecu- 
tor's Name  at  Foot.— It  Is  not  necessary  that  the 
name  of  the  prosecutor  in  the  courts  of  the  United 
States,  should  be  written  at  the  foot  of  the  indict- 
ment 

Same— Same— nisdemeanors— Assessing  Fine.— In  in- 
dictments for  misdemeanors  in  the  courts  of  the 
United  States,  the  court,  and  not  the  jury,  should 
assess  the  fine. 

United  States  Statutes- Effect  upon  State  Laws.— 
When  a  statute  of  the  United  States  makes  any 
provision  upon  a  subject  within  the  scope  of  the 
powers  of  the  ireneral  firovernment,  the  state  laws 
upon  the  same  subject,  cease  to  operate. 

Same -Adoption  of  State  Law  as  Rule  of  Decision— 
Effect. -The  existing  statute  of  a  state,  applicable 
to  any  case  at  the  time  of  the  enactment  of  the 
act  of  coDfirress  which  refers  to  the  laws  of  the 
states  as  rules  of  decision,  must  be  considered  in 
the  same  manner  as  if  the  words  of  the  state  law 
had  been  adopted,  and  specially  re-enacted  by  the 
act  of  congress. 

Same— Same— Same.— But  such  statute  of  the  state 
must  be  completely  applicable  to  the  case;  for, 
if  there  be  any  part  qualifyinfir  and  modlfyiDg*  the 
rest,  of  which  a  party  cannot  have  the  full  benefit 
in  the  court  of  the  United  States,  this  is  not  a  case 
in  which  congrress  have  sriven  authority  to  adopt 
such  part,  since  the  whole  law  is  not  applicable,  as 
the  authority  refers  to  entire  laws,  and  not  to 
partii,  which  themselves  are  qualified  by  other 
parts,  not  applicable  to  the  United  States. 

Federal  Courts -Authority  to  Regulate  Forms  of  Pro- 
ceedlnffs- Effect  When  Exercised.- The  authority 
given  to  the  courts  of  the  United  States,  to  regu- 
late the  forms  of  proceed in^rs.  when  exercised,  is 
as  bindiner  as  if  it  had  been  a  specific  part  of  the 
court  system  established  by  the  act  of  conjrress. 

Same— Bail.— Hut  the  authority  to  demand  bail  is  not 
of  that  description:  and  must  depend  upon  some 
Precise  law 

Money  Charged  upon  Person  by  Sentence  of  Court- 
Effect. —Upon  the  principles  of  society,  every  per- 


son is  bound  and  has  virtually  agreed  to  pay  such 
sums  of  money  as  are  chanred  on  him  by  the  sen- 
tence, or  assessed  by  the  interpretation,  of  the 
law;  and.  therefore,  whatever  the  laws  order  any 
one  to  pay.  that  instantly  becomes  a  debt,  which 
he  hath  before  had  contracted  to  discharge. 

Common  and  Statute  Law— Alterations.— The  nature 
of  the  common  and  statute  laws  of  the  state,  with 
the  alterations  made  in  them  by  the  revolution. 

.  the  articles  of  confederation,  and  the  constitution 
of  the  United  States,  considered. 

Revolution— Effect  upon  Laws.— A  revolution  does 
not  abolish  all  laws,  and  throw  the  people  into  a 
state  of  nature:  therefore  the  declaration  of  Inde- 
pendence did  not  totally  abrogate  all  laws  subsist- 
ing before;  but  only  such  as  became  inconsistent 
with  the  new  form  of  government. 

Legislative  Powers  Retaliied  by  States^Effect  of  Con- 
stitution of  United  States  upon.— The  laws  of  the 
states,  in  regard  to  that  share  of  legislative  power 
retained  to  themselves,  remained  unaltered  by 
the  adoption  of  the  constitution  of  the  United 
States;  and  could  only  be  changed  by  the  state?* 
themselves:  or  by  a  treaty  made  within  the  legiti- 
mate objects  of  the  treaty  making  power. 

Oeneral  Laws— Effect  upon  King.— The  rule  in  Eng- 
land that  the  king  is  not  bound  by  a  general  law. 
unless  he  be  specially  named,  is  confined  to  cas€» 
where  he  might  otherwise  be  deprived  of  some 
personal,  or  legal,  right:  and  not  to  provisions  of 
general  law  arising  from  principles  of  public 
policy  only. 

246  ♦Process— Ball-Doty  of  Sheriff.- Wliere  a  stat- 

ute, with  regard  to  process,  is  directory 
to  the  court,  or  the  clerk,  and  not  to  the  .sheriff, 
the  latter  is  bound  to  obey  the  writ  as  he  re- 
ceives it:  but  as  the  endorsement  of  the  true 
species  of  the  action  upon  the  writ  is  required  by 
the  act  of  assembly,  that  the  sheriff  ma^'  see 
whether  bail  is  to  be  demanded,  or  not,  lie  must 
be  judg;e  himself,  and  acts  at  his  periL 

Debt  for  Penalty  of  Statute— BalL—Bail  Is  not  reqnlr- 
able  in  an  action  of  debt,  for  the  penalty  of  a  stat- 
ute. 

Ball— Right  of  Defendant  to  Resist-Case  at  Bar.— 
Therefore,  where  there  were  twb  writs  of  capias 
ad  respondendum  against  the  same  defendant, 
one  for  the  penalty  of  a  statute,  and  the  other  for 
a  duty  on  stills;  and  the  marshal  demanded  bail 
upon  both ;  which  the  defendant  refused  to  give, 
and  resisted  the  iharshal:  who  meant  to  imprisoa 
him  for  want  of  bail,  the  resistance  was  lawful : 
and.  therefore,  an  indictment  against  the  defend^ 
ant.  for  that  cause,  was  not  sustainable. 

Same— Same— Same.— For,  although  he  was  author- 
ized to  demand  bail  for  the  duty,  he  could  not 
demand  it  upon  the  writ  for  th.e  penalty,  notwith- 
standing the  endorsement  by  the  attorney  for  the 
United  States. 

Same— Same— Same.— For  an  endorsement,  even  by 
the  court  itself,  unless  in  cases  where  they  have 
a  discretion,  would  not  justify  the  marshal  in 
requiring  ball,  where  the  act  did  not  authorize 
it;  because  it  would  be  altogether  extra-judicial. 

The  defendant  was  indicted,  under  the 
act  of  congfress,*^  for  resisting  the  deputy 
marshal  when  serving  two  writs  of  capias 
ad  respondendum  upon  him,  to  wit:  One 
for  eleven  dollars  and  eleven  cents  for  the 
duty  due  upon  a  still ;  and  the  other  for  two 
hundred  dollars  for  a  penalty  alleged  to 
have  been  incurred,  under  one  of  the  rev- 
enue laws  of  the  United  States. 

Wickham,  for  the  defendant,  moved  to 
quash  the  indictment,  because  the  name 
of  the  prosecutor  was  not  written  at  the 
foot  of  the  indictment,  according  to  the 
directions  of  the  act  of  assembly,  passed 
in  1786;  which  he  said  ought  to  govern  in 
this  case,  agreeably  to  the  provisions  of 
the  act  of  congress,  adopting  the  state  lawsf 
as  the  statutes  of  the  United  States,  had 
made  no  provision  for  it. 

Campbell,  attorney  for  the  United  States, 

insisted,  that  the  act  of  assembly  was  made 

for  a  puprpose  not  applicable  to  this  case; 

for  that  was  intended  to  guard  against  the 

malice  of  individuals,  who  might  at- 

247  tempt  to  harass  each  *other,  without 

*April  1790,  cap.  9, 1 22. 
tSeptember  1780,  cap.  SO,  §  84. 
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just  cause;  but  this  was  a  prosecution 
instituted  by  the  attorney  as  part  of  bis 
official  dut3%  upon  discovering  that  an 
offence  had  been  committed  against  public 
justice,  and  the  authority  of  the  United 
States. 

The  point  was  saved ;  and  the  jury  sworn 
upon  the  plea  of  Not  guilty;  when  a  ques- 
tion arose,  Whether  the  jury,  if  they  found 
the  prisoner  guilty,  should  assess  the  line 
agreeable  to  the  directions  of  the  above 
mentioned  act  of  assembly;  or  should 
merely  declare  him  guilty,  and  leave  it  to 
the  court  to  impose  the  iine? 

The  court  doubting  upon  this  point  also, 
took  time  to  consider  both  questions;  and 
on  the  next  day, 

IREDELL,  Judge,  delivered  the  resolu- 
tion of  the  court  as  follows: 

It  is  extremely  clear,  that  it  was  not 
necessary,  at  common  law,  that  the  prose- 
cutor's name  should  be  written  at  the  foot 
of  the  indictment;  and,  although  the  act  of 
assembly  requires  it  to  be  done,  where  the 
prosecution  is  at  the  instance  of  an  indi- 
vidual, for  the  sake  of  rendering  him  lia- 
ble for  costs  if  he.  fails,  that  does  not 
prevent  the  attorney  for  the  public  from 
preferring  an  indictment  ex  of^cio;  or  the 
grand  jury  from  finding  one  of  their  own 
accord.  For,  besides  the  authority  which 
the  attorney  had  at  common  law,  which  is 
not  taken  away  by  the  state  statute,  the 
act  of  congress  makes  it  his  du^ty,  if  he 
sees  cause,  to  prosecute,  ex  officio,  *  *all  de- 
linquents for  crimes  and  offences,  cogni- 
zable, under  the  authority  of  the  United 
States."  Act  September  1789,  cap.  20,  { 
35:  And  it  is  incident  to  the  nature  and 
constitution  of  the  grand  jury,  to  indict 
when  they  receive  information  of  a  crime. 
The  latter  was  said  to  be .  a  presentment 
merely,  and  not  an  indictment;  but  that  is 
not  strictly  correct:  For  the  diflFerence 
between  them  in  this.  If  the  grand  jury 
present  of  their  own  knowledge,  it  is  a  pre- 
sentment only ;  but,  if  on  the  knowledge 
of  others,  it  is  an  indictment.  Indepen- 
dent of  that,  however,  the  object 
248  *of  the  act  of  assembly  was  merely  to 
provide  for  costs:  But,  upon  that 
subject,  congress  have  acted  themselves, 
and  directed  that  the  informer,  if  the  pros- 
ecution fails,  shall  pay  the  costs,  without 
prescribing  that  his  name  shall  be  written 
at  the  foot  of  the  indictment.  Act  May 
1792,  cap.  36,  {  5.  And,  as  the  state  stat- 
utes can  be  referred  to  only  where  the 
laws  of  the  United  States  have  not  taken 
up  the  subject,  nor  made  any  provision 
concerning  it,  we  think,  that  the  indict- 
ment ought  not  to  be  quashed :  And,  upon 
similar  principles,  we  are  equally  clear,  as 
to  the  other  point ;  for  the  act  of  assembly 
is  a  general  provision,  applying  to  all 
cases,  and  leaves  the  fine  indefinite,  except 
that  it  is  to  be  according  to  the  degree  of 
the  fault,  and  the  estate  of  the  defendant ; 
but  the  act  of  congress  provides  for  the 
very  case  itself,  and  declares  that  the  de- 
fendant shall,  on  conviction,  **be  impris- 
oned not  exceeding  twelve  months,  and 
fined  not  exceeding  three  hundred  dollars." 
Act  Cong.  April  1790,  cap.  9,  {  22.  So  that 
congress  have  not  only  taken  up  the  sub- 
ject, but  have  prescribed  limits  to  the  pun- 


ishment, not  to  be  found  in  the  act  of 
assembly :  which  consequently  does  not  ap- 
ply to  the  case.  The  common  law  practice, 
therefore,  must  be  adhered  to;  that  is  to 
say,  the  jury  are  to  find,  whether  the  pris- 
oner be  guilty;  and  if,  unfortunately,  that 
should  prove  to  be  the  case,  the  court  must 
assess  the  fine.  We  should  gladly  have  left 
this  unpleasant  service  to  the  jury ;  but  we 
are  not  at  liberty  to  do  so ;  for  we  are  not 
to  supply  supposed  omissions  of  congress, 
upon  the  ground  that  they  have  not  gone 
far  enough  ;  or  to  confer  authority,  where 
they  have  not  thought  proper  to  confide  it. 
We  must  administer  the  law  as  we  find  it; 
and,  under  that  point  of  view,  we  should 
not  be  justified  in  relinquishing  a  jurisdic- 
tion vested  in  the  court,  and  which  it  will 
be  our  painful  duty  to  exercise. 

Wickham  insisted,  on  the  trial,  that  there 
was  no  resistance ;  for  the  deputy  marshal 
had  actually  served    the    writ   without   ob- 
struction ;    and    the   resistance    was 

249  against  being  ^committed  for  refus- 
ing to  give  bail:    which   the   deputy 

marshal  was  not  authorized  to  demand,  on 
the  writ  for  the  penalty;  but  would  have 
been  guilty  of  false  imprisonment,  if  he 
had  committed  the  defendant  upon  it ;  be- 
cause he  refused  to  give  the  bail.  In  sup- 
port of  which,  he  said  that,  both  by  the 
common  law  and  the  state  statutes,  the  de- 
fendant was  not  liable  to  be  held  to  bail, 
in  ^n  action  for  a  penalty,  given  by  a 
statute.  Acts  Ass.  1788,  cap.  67,  i  27. 
An<lf  as  the  laws  of  the  United  States  had 
made  no  provision  upon  the  subject,  the 
state  laws  must  prevail. 

Campbell,  contra.  By  the  state  practice, 
the  capias  is  the  first  process,  and  com- 
mands the  sheriff  to  take  the  body,  and 
have  it  forthcoming:  which  he  must  do  at 
his  peril,  unless  in  cases  of  special  excep- 
tion, by  some  statute;  and  there  is  none 
such  here.  Consequently,  as  the  act  of 
congress  directs  that  writs,  in  the  courts 
of  the  United  States,  shall  be  like  those 
of  the  states  in  similar  cases,  (Acts  Congr. 
Septr.  1789,  cap,  21,  {  2,)  the  defendant 
might  have  been  lawfully  held  to  bail.  But 
some  regard  ought  to  be  had.  to  the  situa- 
tion of  the  officer;  for  the  rule  insisted  on, 
by  the  defendant's  counsel,  would  involve 
him  in  inextricable  difficulties. 

Wickham.  At  common  law,  the  defend- 
ant was  not  liable  to  be  held  to  bail  in 
actions  of  this  kind.  The  original  process 
in  actions  of  debt  was  a  praecipe  quod  red- 
dat;  which,  if  the  defendant  failed  to  obey, 
the  capias  went  in  consequence  of  the  dis- 
obedience; but  that  proving  tedious,  the 
capias,  at  Length,  went  in  the  first  instance, 
upon  a  feigned  disobedience  of  the  original. 
That  presumption,  however,  was  not  made 
to  the  prejudice  of  the  defendant;  for  bail 
was  dispensed  with  upon  the  capias.  3 
Black.  Com.  287. 

The  writs  were  marked  as  follows:  Upon 
that  for  the  penalty,  the  endorsement  is, 
**For  a  penalty  under  the  act  of  congress  of 
the  United  States.  Appearance  bail  re- 
quired,   Alexander   Campbell,    attor- 

250  ney    for    the    United    States;"  *and, 
upon  that  for  the  duty  on  the  still,  the 

endorsement  is  in  these  words:  *^ For  duties 
on    a    still    unpaid.      Appearance    bail    re- 
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quired,  Alexander  Campbell,  attoraey  for 
the  United  States."  The  jury  found  the 
defendant  guilty;  but  the  verdict  was  to  be 
subject  to  the  opinion  of  the  court,  Whether 
the  deputy  marshal  was  authorized  to  de- 
mand bail? 

Campbell.  When  the  sheriff  arrests  the 
defendant,  he  must  either  take  bail,  or 
commit  the  prisoner;  or  an  action  lies  for 
the  escape.  1  £ac.  Ab.  205.  At  common 
law  nothing  but  imprisonment  would 
suffice,  2  Roll.  Ab.  112;  and  notwithstand- 
ing the  statute  23  Hen.  6,  cap.  9,  authorized 
the  sheriff  to  take  bail,  yet  the  plaintiff 
was  not  bound  to  accept  the  bond;  but 
might  require  the  body  to  be  produced  upon 
the  return  day  of  the  writ,  1  Ventr.  55,  85 ; 
1  Bac.  Ab.  205;  1  Salk.  99;  Stat.  4  Ann. 
cap.  16,  i  20,  although  the  court  would,  upon 
motion,  permit  the  defendant  to  give  com- 
mon bail.  Boh.  Inst.  Leg.  48;  1  Bac.  Ab.  209; 
1  Salk.  100;  Th.  Raym.  74;  1  lyd.  Raym.  767. 
The  inflexibility  of  the  rule  will  appear  by 
a  short  review  of  the  statutes  of  bail.  By 
that  of  the  23  Hen.  6,  cap.  9,  the  sheriff  was 
authorized  to  take  reasonable  sureties;  but, 
if  they  were  not  given,  he  was  bound  to  com- 
mit. By  that  of  the  13  Car.  2,  cap.  2,  i  2, 
the  cause  of  action  was  to  be  inserted  in 
the  process;  but  still  bail  was  to  be  de- 
manded: and«  by  that  of  the  12  Geo.  I.  cap. 
29,  the  sum  is  to  be  endorsed  upon  the  writ; 
but,  if  bail  be  not  given,  the  sheriff  must 
imprison.  3  Black.  Com.  287,  288,  290.  So 
that  notwithstanding,  the  capias,  in  prac- 
tice, has,  long  ago,  become  the  first  proc- 
ess, 3  Black.  Com.  282,  the  rule  of  the 
common  law  continues  in  force;  and  there- 
fore the  defendant  must,  in  every  case,  give 
bail,  or  go  to  prison. 

Wickham.  There  is  no  difference  be- 
tween us,  where  the  capais  was  either  the 
first,  or  the  second,  process  at  common 
law;  for,  in  both,  the  body  could  always  be 
required ;  and  the  authorities  cited  by 
251  the  attorney  prove  nothing  more.  *But 
where  the  capias  was  not  originally 
the  first,  or  second,  process,  but  became 
first  by  fiction  of  law,  there  a  different 
practice  obtained,  unless  the  debt  was  veri- 
fied, and  the  defendant  was  personally 
bound  to  pay  it.  Now  a  capias  in  debt, 
could  not  issue,  in  the  first  instance,  at 
common  law ;  for,  before  the  statute  25  Edw. 
3,  the  original  process  in  that  action  was  a 
praecipe  quod  reddat ;  and,  if  that  was  dis- 
obeyed, a  capias,  grounded  on  the  statute, 
followed,  Fitz.  Nat.  Br.  263 ;  3  *  Black. 
Com.  280,  287;  3  Co.  11;  5  Co.  89:  upon 
which  the  body  might  be  required,  as  the 
contempt  of  the  summons  shewed,  that  a  vol- 
untary appearance  was  not  to  be  expected. 
But  when  the  praecipe  fell  into  disuse,  and 
the  capias  became  the  first  process,  under 
colour  of  an  imaginary  summons  and  con- 
tempt, the  law,  according  to  the  rule  in 
Liford's  case,  11  Co.  51,  that,  in  fictione 
juris  semper  aequitas  existit,  would  not  sub- 
ject the  defendant  to  inconvenience,  upon 
the  pretence  of  disobedience  to  a  writ  which 
had  never  issued ;  and  therefore  unless  there 
was  a  breach  of  the  peace,  or  the  debt  was 
due  from  the  defendant  himself,  and  veri- 
fied either  by  a  specialty,  some  sentence  of 
the  law,  or  an  affidavit,  the  defendant  was 
not  liable  to  be  committed,  or  bound  to  find 


sureties  for  his  appearance,  3  Black.  Com. 
287;  which  is  the  reason  why  executors, 
heirs  at  law,  and  femes  covert,  cannot  be 
held  to  bail.  It  is  not  true,  therefore,  that 
the  sheriff  must,  in  all  cases,  obey  the 
writ  according  to  its  literal  expression  ;  for 
although  cepi  corpus  is  the  proper  return, 
he  may  add  that  John  Doe  and  Richard  Roe 
are  the  bail  for  appearance:  and  if  he  had 
done  so  in  the  case  in  1  Ventr.  85;  or  had 
pleaded,  that  the  writ  was  a  capias  in  the 
first  instance,  and  that  John  Doe  and  Rich- 
ard Roe  were  appearance  bail,  and  got  leave 
to  amend  his  return  accordingly,  he  would 
have  been  justified.  Consequently,  as  there 
was  neither  a  breach  of  the  peace,  a 
specialty,  or  an  affidavit,  in  the  present 
case,  the  defendant  was  not  bound  to  give 
bail,  or  go  to  prison.  But  whatever  may 
be  the  rule  in  England,  the  question  is 
completely  settled  here  by   the  act  of 

252  assembly    of   1788,    cap.    *67;  whirh 
says,  that  '4n   all   actions  to  recover 

the  penalty  for  breach  of  any  penal  law  not 
particularly  directing  special  bail  to  be 
given,''  the  sheriff  shall  *^be  restrained 
from  committing  the  defendant  to  prison,  or 
detaining  him  in  this  custody,  for  want  of 
appearance  bail ;  but  shall  return  the  writ 
executed,  and  if  the  defendant  shall  fail  to 
appear  thereto,  there  shall  be  the  like  pro- 
ceeding against  him  only,  as  is  directed 
against  defendants  and  their  appearance 
bail,  where  such  is  taken."  This  is  de- 
cisive, as  the  act  was  made  before  the  act 
of  congress,  adopting  the  state  laws,  passed ; 
and  therefore  is  embraced  by  it  as  effectually 
as  if  the  very  words  were  inserted  in  the 
congressional  statute. 

Campbell,  in  reply.  The  act  of  assembly 
has  nothing  to  do  with  the  case:  for  the 
penal  laws  of  a  country  are  local  to  that 
country ;  and  therefore  those  of  Virginia, 
being  local  to  Virginia,  cannot  bind  the 
United  States.  Nor  was  it  intended,  by 
congress,  that  they  should;  for  uniformity 
of  proceeding  in  all  such  cases  was,  and 
should  be,  the  object.  The  man  of  Massa- 
chusetts should  not,  in  this  respect,  be  in 
one  condition ;  and  him  of  Virginia,  in  an- 
other. 

Cur.  adv.  vult. . 

On  the  9th  of  December,  1795,  IRKDBLrL, 
Judge,  delivered  the  resolution  of  the  court. 

After  stating  the  case,  he  proceeded  as 
follows : 

The  question  is,  Whether,  upon  the  two 
capias's  found  by  the  special  verdict,  bail 
was  requirable  by  the  marshal? 

I  say  upon  the  two,  because,  if  requirable 
upon  the  one,  and  not  upon  the  other,  the 
marshal  ought  to  have  made  a  distinction, 
and  not  demanded  bail  generally. 

It  was  for  this  reason  the  question  was 
reserved  as  to  both,  and  not  as  to  either 
singly. 

The  only  one  upon  which  the  doubt  arises 
is  as  to  the  capias  in  debt  for  two  hundred 
dollars,  endorsed  as  follows,  '*for  a  penalty 
incurred  under  an  act  of  the  congress  of  the 
United  States.  Appearance  bail  required.'* 
Signed  by  the  attorney  for  the  United 
States  for  the  district  of  Virginia. 

253  ♦The   single  question  is,  *  "Whether 
in  an  action  of  debt,    at  the  instance 

of   the    United    States   in   this  court,  for  a 
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penalty  under  an  act  of  congress,  the  mar- 
shal has  a  right  to  require  bail  of  the 
party?'' 

As  the  endorsement  does  not  specify  un- 
der what  particular  act  of  congress  the 
penalty  was  recoverable,  some  doubt  might 
have  arisen  in  case  there  had  been  a  dis- 
tinction in  any  of  the  acts  of  congress,  the 
demand  of  bail  being  warranted  upon 
actions  for  some  kinds  of  penalties,  but  not 
upon  actions  for  others.  But,  as  I  believe 
there  is  no  such  distinction,  nor  any  pen- 
alty of  a  nature  similar  to  any  of  the  ex- 
ceptions in  the  state  law,  this  circumstance 
my  be  laid  out  of  the  case. 

If  bail  is  requirable,  it  must  be  in  virtue 
of  some  law  of  the  United  States ;  the  whole 
of  this  subject,  as  is  admitted,  and  is  clear, 
dependinfif,  so  far  as  the  United  States  are 
concerned,  on  the  authority  of  their  own 
legislature. 

The  congress  have  made  some  express 
provisions  in  regard  to  bail  in  criminal 
» cases.  They  have  made  none  that  I  can 
discover  in  civil  cases.  It  is  scarcely  nec- 
essary to  stop  here  to  observe,  that  the 
proceeding  in  question  was  not  a  proceed- 
ing in  a  criminal  case,  within  the  meaning 
of  the  provisions  of  congress,  but  was,  in 
truth,  a  civil  suit ;  though  for  an  act  of 
disobedience  for  which  a  criminal  prosecu- 
tion might  possibly  have  been  commenced, 
if  the  act  of  congress  does  not  expressly, 
or  impliedly,  exclude  it;  a  point  not  now 
material  to  consider,  because  the  civil  suit 
has,  in  this  instance,  been  in  fact  adopted. 
A  criminal  proceeding,  unquestionably,  can 
only  be  by  indictment,  or  information. 
The  proceeding  in  question  was  neither. 

There  being,  therefore,  no  express  provi- 
sion of  any  act  of  congress  on  this  subject, 
it  is  our  duty  to  see,  if  there  be  an  implied 
one. 

The  provisions  by  congress  material  to 
be  considered  for  this  purpose,  are  the  fol- 
lowing : 

In  the  act,  entitled,  **an  act  to  establish 
the  judicial  courts   of  the  United  States," 
(passed  the  first   session  of   the    first    con- 
gress,)     there      is      a     provision    to    this 
effect 

254  *(Sect.  34.)     **That  the  laws  of  the 

several  states,  except  where  the  con- 
8titution>  treaties  or  statutes  of  the  United 
States  shall  otherwise  require,  or  provide, 
shall  be  regarded  as  rules  of  decision,  in 
trials  at  common  law  in  the  courts  of  the 
United  States,  in  cases  where  they  apply." 

The  act  of  the  first  session  of  the  second 
congress,  entitled,  **an  act  for  regulating 
processes  in  the  courts  of  the  United  States, 
Ac."  provides, 

(Sect.  2.)  **That  the  forms  of  writs,  ex- 
ecutions and  other  process,  except  their 
style,  and  the  form  and  modes  of  proceed- 
ing in  suits  in  those  of  common  law,  shall 
be  the  same  as  are  now  used  in  the  said 
courts  respectively,  in  pursuance  of  the  act, 
entitled,  *an  act  to  regulate  processes  in 
the  courts  of  the  United  States/  in  those 
of  equity  and  in  those  of  admiralty  and 
maritime  jurisdiction,  according  to  the 
principles,  rules  and  usages  which  belong 
to  courts  of  equity  and  to  courts  of  admi- 
ralty respectively,  as  contradistinguished 
from    courts  of  common  law ;  except  so  far 


as  may  have  been  provided  for  by  the  act 
to  establish  the  judicial  courts  of  the  United 
States,  subject,  however,  to  such  altera- 
tions as  the  supreme  court  of  the  United 
States  shall  ^ink  proper,  from  time  to 
time,  by  rule,  to  prescribe  to  any  circuit, 
or  district  court,  concerning  the  same." 

In  the  act  first  mentioned,  (sect.  17,) 
there  is  a  power  given  to  all  the  courts  of 
the  United  States,  *^to  make  and  establish 
all  necessary  rules  for  the  orderly  con- 
ducting business  in  the  said  courts,  pro- 
vided such  rules  are  not  repugnant  to  the 
laws  of  the  United  States." 

In  an  act  also  of  the  second  session  of 
the  second  congress  (chap.  66),  entitled 
**an  act,  in  addition  to  the  act,  entitled, 
*an  act  to  establish  the  judicial  courts  of 
the  United  States,'  "  there  is  the  following 
provision : 

"That  it  shall  be  lawful  for  the  several 
courts,  from  time  to  time,  as  occasion  may 
require,  to  make  rules  and  orders  for  their 
respective  courts  directing  the  returning  of 
writs  and  processes,  the  filing  of  declara- 
tions and  other  pleadings,  the  taking  of 
rules,  the  entering  and  making  up 
255  judgments  *by  default,  and  other 
matters  in  the  vacation  and  other- 
wise, in  a  manner  not  repugnant  to  the 
laws  of  the  United  States,  to  regulate  the 
practice  of  the  said  courts  respectively,  as 
shall  be  fit  and  necessary  for  the  advance- 
ment of  justice,  and  especially  to  that  end 
to  prevent  delays  in  proceedings." 

Two  different  constructions  have  been 
contended  for  by  the  counsel  on  both  sides. 

One  that,  in  this  case,  the  law  of  Virginia 
alone  is  to  be  the  rule  by  which  we  are  to 
decide,  whether  bail  was  demandable,  or  not. 

The  other,  that  some  more  general  law 
must  be  the  rule,  it  not  being  supposable 
that,  in  a  case  of  this  kind,  congress  meant 
to  refer  to  any  local  laws  of  the  particular 
states,  which  might  be  inapplicable,  in  all 
their  circumstances,  to  the  cases  of  the 
United  States;  which,  it  was  contended, 
was  the  case  expressly  in  this  instance,  the 
act  containing  exceptions  in  no  wise  appli- 
cable to  the  condition  of  the  United  States. 
It  has  therefore  been  insisted  upon,  that, 
in  this  instance,  we  must  be  governed  by 
the  general  laws  of  England,  which  were 
the  original  ground- work  of  our  own,  de- 
tached from  the  local  laws  of  Virginia,  in 
particular. 

Upon  the  suggestion  of  these  two  con- 
structions, the  following  preliminary  ob- 
servations occur: 

1.  That  in  the  formation  of  laws  for  a  new 
government,  so  peculiarly  circumstanced 
as  that  of  the  United  States,  wherein  each 
state  had  a  separate  government  of  its  own 
for  all  internal  purposes,  with  a  system  of 
laws  originally,  in  substance,  the  same, 
but  varying  in  a  number  of  particulars,  as 
the  different  habits  and  views  of  thinking 
of  so  many  unconnected  communities, 
would  naturally  occasion,  it  would  have 
been  very  unwise,  if  at  all  practicable,  to 
have  suddenly  changed  their  methods  of 
proceeding  in  all  such  cases  upon  which 
congress  had  authority  to  legislate,  in  pur- 
suit of  a  new,  untried  system  of  their  own, 
the  consequences  and  extent  of  which  could 
not  easily  be  foreseen. 
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2.  That  an  attempt  to  establish  such  a 
system  would,  necessarily,    have  consumed 

more  time  than  the  exigency  required ; 

256  *and     any     regulations     they    could 
have   adopted    would,    in    all  human 

probability,  in  the  end,  have  been  found 
extremely  defective,  from  an  impractica- 
bility which  every  professional  man  must 
be  convinced  would  have  existed  in  making 
special  provisions  of  their  own,  adapted  to 
every  possible  contingency,  within  the 
sphere  of  their  legislative  power. 

3.  That  under  these  circumstances,  con- 
gress, as  a  wise  and  discreet  legislature, 
had  no  better  resource,  than  in  respect  to 
all  cases  requiring  a  legislative  provision, 
where  they  could  not  devise  a  satisfactory 
special  provision  of  their  own,  to  refer, 
generally,  to  the  laws  of  the  different  states, 
which,  before  the  institution  of  this  gov- 
ernment, had  possessed  the  whole  legisla- 
tive authority,  (with  very  few,  if  any 
exceptions,)  as  well  in  cases  of  general  and 
loca^  concern ;  and  therefore  might  be  pre- 
sumed to  have  laws  adapted  to  all  the  sub- 
jects recently  appropriated  to  their  own 
cognizance.    . 

4.  That,  in  case  of  any  such  reference, 
we  must  cpnsider  of  what  nature  the  ex- 
isting laws  in  each  state  were,  at  the  time 
of  the  reference ;  and  whether  they  are  ap- 
plicable :  in  which  case,  they  must  be  con- 
sidered in  the  same  light,  as  if  the  words 
of  the  act  Itself  had  been  adopted,  and 
specially  re-enacted  by  the  legislative  au- 
thority of  the  United  States  itself. 

5.  That  this  law  must  be  completely  ap- 
plicable; because,  if  there  be  any  part  of 
the  law  qualifying  and  modifying  the  rest, 
of  which  a  party  cannot  have  the  full  ben- 
efit, this  is  not  a  case  in  which  congress 
have  given  any  authority  to  adopt  such 
part,  since  the  whole  law  is  not  applicable ; 
of  which  alone  congress  speaks,  and  to 
which,  alone,  they  can  be  supposed  to 
refer:  otherwise,  part  of  the  law  might  be 
in  practice,  which  in  itself  would  be  op- 
pressive; but,  with  the  qualifications  (in- 
applicable, and  therefore  rejected),  might 
be  wholesome  and  beneficial.  It  would 
therefore  be,  altogether,  in  the  nature  of  a 
new  law;  and,  of  course,  its  adoption  al- 
together unwarranted,  by  an  authority 
permitting  only  the  application  of  an  ex- 
isting one. 

257  *6.  That,  as  an  exception    from  the 
general    principle    of   a  reference   to 

the  state  laws  in  cases  not  specially  pro- 
vided for  by  their  own,  they  have  given  a 
certain  authority,  to  their  courts,  in  regard 
to  the  form  and  method  of  proceeding; 
which  authority,  when  exercised  pursuant 
to  the  power  given,  is  also  equally  binding, 
as  if  the  regulations,  accordingly  made  by 
the  courts,  had  been  a  specific  part  of  the 
court  system  established  by  the  legislative 
authority  itself. 

These  general  principles  being  premised, 
let  us  enquire : 

1.  Whether  this  be  a  case  within  the  gen- 
eral reference  of  congress  to  the  laws  of  the 
states,  or  within  the  power  given  to  the 
courts;  or  which  is  to  be  guided  by  some 
other  law? 

2.  Whether,  under  the  authority  which  is 
to  guide  us  on  the   present    occasion,    bail 


was,  or  was   not,    demandable    in    the    in- 
stance before  us? 

In  considering  the  first  point, 

If  the  court  possessed  any  authority,  so 
far  as  that  has  been  exercised,  it  is  cer- 
tainly in  favour  of  a  reference  to  the  state 
law.  But,  as  to  this  subject,  I  really  think 
with  the  counsel  for  the  United  States,  that 
the  admission,  or  non-admission  of  bail,  is 
a  subject  of  legislation  so  important*  and, 
in  which  the  liberties  of  the  citizens  are 
so  deeply  concerned,  that  a  power  merely 
of  directing  the  practice  of  the  courts  can- 
not justly  be  extended  to  a  case  of  this 
kind,  but  it  must  depend  upon  some  precise 
law.  The  same  distinction  would  serve  in 
respect  to  the  process  act,  if  that  applied, 
which  I  conceive  it  does  not ;  because '  'suits 
at  common  law"  certainly  mean  suits  in  a 
court  of  a  common  law  jurisdiction,  as  con- 
trasted with  courts  of  an  admiralty  and 
maritime,  or  equity,  jurisdiction;  which 
every  one  knows  are  termed  civil  law  conrts ; 
and  proceed  upon  principles  different  from 
those  which  usually  govern  the  courts  of 
the  common  4a w,  though  within  their 
proper  sphere,  recognized  and  protected  by 

them. 
258  *We  are,  therefore,   to  consider,    if 

this  be  a  case  which  comes  within  the 
meaning  of  a  reference  to  the  state  laws; 
or  is  to  be  guided  by  some  other  law? 

The  words  of  the  section  comprehending 
a  reference  to  the  state  laws,  are  as  follows: 
**That  the  laws  of  the  several  states,  ex- 
cept where  the  constitution,  treaties,  or 
statutes  of  the  United  States  shall  other- 
wise require  or  provide,  shall  be  regarded 
as  rules  of  decision  in  trials  at  common  law 
in  the  courts  of  the  United  States  in  cases 
where  they  apply." 

First,  it  is  proper  to  consider  the  import 
of  these  words,  *4n  all  trials  at  common 
law," 

Is  this  a  trial  at  common  law? 

A  distinction  is,  sometimes,  taken  be- 
tween a  suit  at  common  law,  and  a  suit 
upon  a  statute,  where  the  latter  is  grounded 
upon  different  principles  from  the  former; 
in  which  case,  perhaps,  it  may  properly  be 
said  that  the  one  is  a  trial  at  common  law, 
the  other  upon  the  statute.  But  it  is  evi- 
dent that  that  can  not  be  the  meaning  in 
the  instance  before  us;  because  all  '* provi- 
sions under  the  constitution,  laws  and 
treaties  of  the  United  States,  are  excepted." 
That  plainly  shews,  that,  in  the  sense  of 
the  legislature,  unless  that  exception  had 
been  made,  cases,  arising  upon  the  con- 
stitution, laws  or  treaties  of  the  United 
States,  might  have  been  decided,  according 
to  the  laws  of  the  states,  within  the  general 
reference  to  those  laws,  *'as  rules  of  deci- 
sion in  trials  at  common  law."  It  must, 
therefore,  have  some  other  meaning.  What 
can  that  meaning  be,  **but  trials  in  a  court 
of  a  common  law  jurisdiction,  when  exer- 
cising that  authority,"  as  contrasted  with 
the  courts  of  admiralty  and  maritime,  or 
equity,  jurisdiction  ;  which  are  directed  to 
proceed  according  to  the  principles,  rules 
and  usages  which  peculiarly  belong  to  them. 
This  brings  the  expression,  exactly,  to  the 
same  sense  as  the  words,  ''common  law," 
are  used  in  the  process  act.  Thus,  in  this 
case,  though  it  be  an  action  on  the  statute, 
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it  is  an  action  of  debt;  which  is  a  common 

law  action,  and  will   be  tried  in  a  common 

law    manner,    and    no   otherwise   deviates 

from  the  common  law,  than  that  *4he 

259  *gTound  of    the    debt    is    not   imme- 
morial,*' as  the  general  principles  of 

the  common  law  are.  Neither  would  a 
debt  contracted  by  bond,  by  an  individual, 
to-day.  Yet  nobody  would  hesitate  to  call 
an  action  of  debt,  grounded  on  that  bond, 
a  common  law  action.  Indeed  an  action  of 
debt,  being  an  action  on  contract,  could 
only  be  upon  an  express,  or  implied,  con- 
tract. Accordingly  Blackstone  treats  an 
action  of  debt,  of  this  description,  upon 
that  very  principle. 

^*From  these  express  contracts  the  tran- 
sition is  easy  to  those  that  are  only  implied 
by  law.  Which  are  such  as  reason  and  jus- 
tice dictate;  and  which,  therefore,  the  law 
presumes  that  every  man  has  contracted  to 
perform ;  and,  upon  this  presumption, 
makes  him  answerable  to  such  persons  as 
suffer  by  his  non -performance. 

^*Of  this  nature,  are  first,  such  as  are 
necessarily  implied  by  the  fundamental 
constitution  of  government,  to  which  every 
man  is  a  contracting  party :  and  thus  it  is 
that  every  person  is  bound,  and  that  vir- 
tually agreed  to  pay  such  sums  of  money  as 
are  charged  on  him  by  the  sentence,  or 
assessed  by  the  interpretation  of  th^  law. 
For  it  is  a  part  of  the  original  contract, 
entered  into  by  all  mankind,  who  partake 
the  benefits  of  society,  to  submit  in  all 
points  to  the  municipal  constitutions  and 
local  ordinances  of  that  state  of  which  each 
individual  i^  a  member.  Whatever  there- 
fore the  laws  order  any  one  to  pay,  that  in- 
stantly becomes  a  debt,  which  he  hath, 
before  hand,  contracted  to  discharge. 

'*On  the  same  principle  it  is  (of  ah  im- 
plied original  contract  to  submit  to  the 
rules  of  the  community  whereof  we  are 
members)  that  a  forfeiture  imposed  by  the 
by-laws  and  private  ordinances  of  a  corpo- 
ration upon  any  that  belong  to  the  body,  or 
an  amercement  set  in  a  court  leet,  or  court 
baron,  upon  any  of  the  suitors  of  the  court, 
(for  otherwise  it  will  not  be  binding)  im- 
mediately create  a  debt  in  the  eye  of  the 
law:  and  such  forfeiture,  or  amercement, 
if  unpaid,  work  an'  injury  to  the  party,  or 
parties,  entitled  to  receive  it :  for  which  the 
remedy  is  by  action  of  debt. 

260  ***The  same  reason  may  with  equal 
justice  be  applied  to  all  penal  statutes, 

that  is,  such  acts  of  parliament  whereby  a 
forfeiture  is  inflicted  for  transgressing  the 
provisions  therein  enacted.  The  party 
offending  is  here  bound,  by  the  funda- 
mental contract  of  society,  to  obey  the  di- 
rections of  the  legislature,  and  pay  the 
forfeiture  incurred  to  such  persons  as  the 
law  requires."  3 Black.  Com.  159,  160,  161. 
The  truth  is,  it  is  sometimes  necessary  to 
distinguish  between  actions  of  debt  at 
common  law,  and  actions  of  debt  upon  a 
statute,  for  particular  reasons,  not  appli- 
cable to  the  mode  of  trial.  For  instance, 
it  is  necessary  to  shew  it  to  be  **an  action 
on  the  statute,"  because  otherwise  no  cause 
of  action  will  appear,  a  penalty  in  the  case 
not  existing  at  common  law,  and  therefore 
creating  no  such  contract.  But  when  the 
cause  of  action  is  shewn,  the   principles  of 


the  common  law  pervade  the  whole  of  the 
trial.  There  may  be  other  differences, 
arising  from  particular  provisions  in  a 
statute,  but  this  is  the  leading  one.  But 
to  open  this  exposition  more  fully,  and  lead 
directly  to  the  considerations  upon  which 
the  construction  in  question  ought  to  be 
founded,  I  will  consider  the  nature  of  the 
common  and  statute  law  of  this  common- 
wealth, as  they  existed  before  the  revolu- 
tion ;  and  then  enquire  what  alterations 
were  made,  in  either,  by  the  revolution  it- 
self, the  articles  of  confederation,  or  the 
Present  constitution  of  the  United  States, 
^he  detail,  if  not  immediately  necessary, 
has  a  close  affinity  with  the  present  sub- 
ject, and  will  not  be  uninteresting,  if  the 
principles  can  be  traced  with  any  degree 
of  certainty. 

It  has  constantly,  I  believe,  been  consid- 
ered to  be  law  in  this  state,  as  in  others, 
that  the  common  and  statute  law  of  Kng- 
land,  as  they  existed  in  England,  at  the 
time  of  the  first  settlement  of  the  country, 
and  so  far  as  they  were  applicable  to  its 
situation,  were  in  force,  except  in  those 
cases  where  there  was  a  special  law  of  the 
Virginia  legislature  itself.  I  need  not,  at 
present,  take  notice  of  any  qualification  to 
this  principle,  arising  from  any  parlia- 
mentary right  supposed  to  have  existed 
before  the  revolution,  in  any  case 
261  where  the  *then  American  provinces 
were  specially  named  in  any  act  of 
parliament ;  no  such  exercise  of  power  hav- 
ing been  attempted,  I  conceive,  upon  a 
subject  of  this  kind. 

The  laws  of  Virginia,  therefore,  (so  far 
as  our  present  subject  is  concerned,)  Con- 
sisted before  the  revolution, 

1.  Of  the  common  law. 

2.  Of  the  statute  law. 

The  first  comprehended  all  such  parts  of 
the  common  law,  as  were  such  in  England, 
unaltered  by  any  statute  law,  at  the  time 
of  the  first  settlement  of  this  country,  and 
applicable  to  its  situation,  and  which  had 
not  been  altered  by  any  act  of  its  own  leg- 
islature afterwards. 

The  second  comprehended  two  subjects : 

1.  The.  statute  law  of  England,  as  it  ex- 
isted at  the  time  of  the  first  settlement  of 
this  country,  and  so  far  as  it  was  appli- 
cable. 

2.  The  statute  law  of  Virginia  (as  dis- 
tinguished from  the  former),  consisting  of 
laws  specially  passed  by  the  legislature  of 
Virginia. 

All  this  body  of  law,  was  of  equal  au- 
thority, and  to  be  viewed  exactly  in  the 
same  light,  as  if  the  whole  had  originally 
existed  in  Virginia  itself,  and  no  part  of  it 
had  been  adopted  from  another  country,  the 
adoption  of  it  making  it  completely  its  own. 

Instead  of  names,  therefore,  which  may 
serve  to  confound  us,  we  may  more  properly 
distinguish  this  body  of  laws  as  the  com- 
mon and  statute  law  of  Virginia  generally, 
than  speak  of  any  part  of  it  (unless  merely 
to  shew  its  origin),  as  the  common  and 
statute  law  of  England ;  by  which  means 
we  may  view  the  latter,  as  it  really  is, 
repealable  in  the  very  same  manner,  as  any 
special  act  of  the  Virginia  assembly,  and 
by  no  means  standing  on  any  independent 
footing;  which   appears   to   have  been  the 


«  «   »r\ 


6  CALL 


Virginia  Ksports,  Annotatbd. 


262-264 


light  in  which  it  has   been   sometimes  con- 
sidered. 

In  the  most  arbitrary  countries,  even 
where  the  people  have  no  share  in  the  gov- 
ernment, the  sacred  right  of  the  people  to 
choose  their  government  is  so  far  re- 
262  spected  that  *the  whole  origin  of 
power  is  alleged  to  be  grounded, 
where  they  attempt  to  reason  at  all,  only 
upon  an  implied  consent  of  the  people  at 
large. 

Consequently,  every  government,  what- 
ever be  its  form,  exercises  its  trust  for  the 
benefit  of  the  people ;  and  is  to  be  consid- 
ered as  having  their  authority  for  every  act 
it  performs  in  pursuance  of  its  constitu- 
tional power. 

In  this  sense,  every  legitimate  act  of 
government  is,  in  effect,  an  act  of  the 
people  themselves ;  it  emanating  from  their 
authority  either  expressly  or  impliedly 
given. 

If  the  people  could  act  in  person,  no  one 
can  doubt,  that  whatever  they  once  enacted 
as  a  rule,  either  of  government  or  law,  must 
remain  such,  until  altered   by   themselves. 

Their  inability  to  act  personally,  neces- 
sarily occasions  a  delegation  of  their  power 
to  others ;  but  when  delegated,  it  is  of  the 
very  same  nature,  as  if  exercised  by  them- 
selves in  person. 

Therefore  every  act  of  authority  by  their 
representatives,  must  remain  in  being  until 
altered  by  themselves ;  or  by  some  future 
act  exercised  by  persons  possessing  an 
equal  share  of  power. 

Whence  it  follows,  that  when  the  people 
of  this  state,  by  their  representatives,  de- 
clared, their  former  government  dissolved, 
and  established  a  new  constitution ;  so  far 
as  what  they,  in  this  respect,  did,  was  in- 
consistent with  what  had  been  done,  by 
their  authority,  before :  a  new  law  was  in- 
troduced, and  the  old  one  changed:  but 
every  other  part  of  it  remained  entire.  By 
the  word  *'law,"  in  this  sense,  I  do  not 
mean  'Maw,"  as  distinguished  from  the 
constitution,  under  which  a  particular  law 
hath  been  enacted  or  adopted,  and  which  is 
its  most  usual  meaning,  but  I  mean  *4he 
whole  law  of  the  state,"  including  the  con- 
stitution and  all  laws  enacted,  or  in  being, 
under  it ;  the  only  difference  being,  that  a 
constitution,  while  in  existence,  is  the 
fundamental  law  of  the  state,  not  alterable 
by    its    ordinary   legislature;  but  all  other 

species  of  laws  are. 
263  *I  know  that  some   are   of  opinion, 

that  a  revolution,  ex  vi  termini, 
abolishes  all  laws;  and  throws  the  people 
into  a  state  of  nature:  But  this  I  never 
can  conceive  to  be  the  case  (if  it  be  in  any 
country),  in  one  where  all  the  laws  of  every 
kind  are  derived  mediately,  or  immediately, 
from  the  authority  of  the  people  themselves ; 
who  never  have  admitted,  and  I  trust  never 
will  admit,  that  they  hold  any  rights  as 
mere  appendages  of  particular  persons  in 
power;  which  can  alone,  as  I  conceive, 
afford  any  foundation  for  the  opinion  I  am 
considering.  If  government  be  a  mere 
trust  for  their  benefit ;  if  all  its  officers  are 
their  officers;  and  their  authority  of  no 
consequence,  but  as  originally  sanctioned 
by  them:  and  if  they  think  proper  to 
hoose  a  new  mode,  in  which  new  laws  are 


to  be  made,  and  all  laws  properly  enforced : 
What  reason  can  there  be  for  saying,  that 
merely  doing  this  (which  is  simply  the  case 
of  a  voluntary  revolution),  without  doing, 
or  saying,  any  thing  more,  is  in  fact  doing 
more  than  this?  that  is  to  say,  not  merely 
providing  a  new  government  for  them- 
selves, but  actually  abolishing  all  laws  of 
every  kind  whatsoever,  which  subsisted 
under  the  old  one?  A  constitution  is  one 
thing;  particular  and  repealable  laws, 
subsisting  under  the  constitution,  are  an- 
other. Consequently,  the  former  may  be 
changed,  and  not  the  latter ;  and,  as  the 
authority  of  the  people  is  absolutely  neces- 
sary to  change  the  one,  so  it  is  also  (in  some 
mode,  whatever  that  may  be),  to  change 
the  other. 

The  result  of  my  obervations  (if  I  am  not 
mistaken  in  my  principles)  is,  that  the 
revolution  of  1776,  did  not  totally  abrogate 
all  laws  subsisting  before;  but  only  such 
as  became  inconsistent  with  the  new  form 
of  government  assumed,  and  the  new  con- 
stitution established. 

The  common  and  statute  law  of  Virginia, 
then,  stood  as  follows: 

1.  Such  parts  of  the  common  law  as  were 
unaltered  by  any  English  statute  at  the  first 
settlement  of  the  country,  applicable  to  the 
situation  of  the  people,  and  not  altered  by 
any  subsequent  act  of  the  legislature  of 
Virginia  afterwards,  and  were  not  in- 
consistent     with     the     new      constitution 

adopted. 
264  *2,  Such  parts  of  the  statute  law  of 

England  as  were  in  force  at  the  first 
settlement  of  the  country,  applicable  to  the 
situation  of  the  people,  and  not  altered  by 
any  subsequent  act  of  the  Virginia  legisla- 
ture, together  with  the  addition  of  all  acts, 
then  in  force,  which  were  originally  passed 
by  the  Virginia  legislature  itself :  So  far 
as  the  whole  was  applicable  to  the  new  sit- 
uation of  the  people,  under  the  change  of 
government,  and  the  adoption  of  the  con- 
stitution. 

If  these  principles  are  right,  it  equally, 
or  more  strongly,  follows,  that  under  the 
two  great  subsequent  changes,  arising  from 
the  articles  of  confederation,  and  the  pres- 
ent constitution  of  the  United  States,  no 
subsisting  law  was  altered,  but  where  it 
was  plainly  inconsistent  with  the  powers, 
in  the  particular  cases,  transferred  to  the 
government  of  tbe  United  States. 

In  order  to  illustrate  this  point,  let  us 
consider,  in  particular,  the  nature  of  the 
change,  operated  by  the  present  constitu- 
tion of  the  United  States. 

By  that  constitution,  all  legislative  sub- 
jects were  divided  into  two  branches;  one 
surrendered  to  the  government  of  the 
United  States;  one  retained  to  the  states. 
In  some  instances  the  authority  of  both 
was  a  concurrent  power  (as  in  the  instance 
of  taxation,  with  a  few  exceptions) :  in 
other  instances  the  power  of  the  general 
government,  I  consider,  as  exclusive ;  as  in 
the  authority  given,  ''to  establish  uniform 
laws  on  the  subject  of  bankruptcies, 
throughout  the  United  States." 

The  laws  of  the  states,  in  regard  to  that 
share  of  legislative  power  retained  to 
themselves,  after  the  adoption  of  the  con- 
stitution,   remained    unaltered,    and    were 
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only  alterable  by  the  legislatures  of  the 
states  themselves.  Of  this  kind,  for  in- 
stance, is  the  law  of  Virginia,  relative  to  a 
descent  of  lands.  The  legislature  of  the 
United  States  have  no  power  to  alter  the 
rules  of  descent  of  lands,  nor  can  they  be 
affected  in  any  manner  by  the  government 
of  the  United  States,  unless,  by  treaty,  in 
some  singular  instances,  where  it  may  be 
fairly  presumed  certain    regulations, 

265  concerning  *them,  come  within  the 
legitimate  objects  of  a  treaty.  Ab- 
stracted from  this  exception,  if  any  person, 
having  a  right  to  sue  for  the  recovery  of 
lands  in  this  court,  brings  such  a  suit,  he 
can  only  entitle  himself  to  recover  under 
the  laws  of  Virginia,  as  they  exist  at  the 
time  when  the  suit  is  brought. 

In  regard  to  the  share  of  legislative  power 
exclusively  surrendered  to  the  United  States 
(which  is  the  only  part  of  it  which  concerns 
our  present  subject),  the  effect  of  this  I 
take  to  have  been  (unless  there  was  a  man- 
ifest inconsistency,  in  their  continuing,  in 
being)  that  the  subsisting  laws  as  to  such 
subjects  did  not  ipso  facto  cease;  but  that 
they  would  remain  as  they  then  stood,  until 
congress  exercised  its  legislative  authority. 
Of  this  kind,  perhaps,  is  the  power,  as  to 
bankrupt  laws,  which  I  before  noticed.  The 
moment  that  power  is  exercised,  all  state 
bankrupt  laws  cease;  but,  until  it  is  exer- 
cised, it  is,  at  least,  questionable  whether 
they  do  not  remain  in  being;  though  I  pre- 
sume no  separate  legislature  of  the  United 
States  had  a  right  to  pass  a  new  law  upon 
the  subject. 

The  law  concerning  bail  is  perhaps  of 
this  nature.  It  is  in  no  manner  incon- 
sistent, that  I  can  perceive,  with  the 
change  of  government;  and  therefore  I 
should  have  been  strongly  inclined  to  think, 
had  congress  made  no  express  reference  to 
the  laws  of  .the  different  states  as  rules  of 
decision,  that,  until  they  made  a  law  con- 
cerning such  subject,  the  state  law,  in  rela- 
tion to  it,  would  have  been  in  force. 

But  I  have  no  doubt  that  under  the  ex- 
press reference,  by  the  act  of  congress,  to 
the  laws  of  the  several  states,  as  rules  for 
our  decision,  fortified  by  the  considerations 
I  have  stated,  the  law  of  Virginia,  whatever 
it  may  be,  concerning  the  requisition  of 
bail  in  actions  of  debt  by  the  public  upon 
penal  statutes,  is  that  by  which  we  are 
bound  to  decide  on  the  present  occasion. 

The  question  then  is,  what  is  the  law  of 
Virginia  upon  that  subject? 

The  act  of  assembly   produced,  being  the 

latest  law    on    the    subject     of      bail    by 

which  we  can  be   governed,    must  be 

266  *^the  guide  in    this    instance,    if  this 
particular       case     is     comprehended 

within  its  provisions. 

If  it  be  not,  then  we  must  consider  what 
is  the  law  of  Virginia  regulating  cases  of 
this  description ;  whether  it  be  a  part  of 
the  common  law  unaltered  by  any  statute ; 
or  a  statute  law  relative  to  this  subject, 
originally  passed  in  England,  but  by  adop- 
tion forming  a  part  of  the  statute  law  of 
this  commonwealth  ;  or  some  particular  act, 
on  the  subject,  passed  in  Virginia  itself, 
if  any? 

The  first  enquiry  is,  whether  a  case  like 
the  present  is  within  the  act   of    assembly 


contended    for  at    the  bar,  as  the  only  rule 
of  decision? 

Two  objections  are  to  be  considered : 

One  insisted  op  by  the  counsel  for  the 
United  States,  that  the  Virginia  act  con- 
taining exceptions  not  applicable  to  the  sit- 
uation of  the  United  States,  the  whole  law 
is  not  applicable ;  and  therefore  it  is  not 
within  the  meaning  of  the  act  of  congress. 

The  other  is  an  objection  suggested  by 
the  court,  whether  this  act  extends  to  suits 
by  the  commonwealth,  or  only  to  suits  at 
the  instance  of  private  persons. 

As  to  the  first,  I  do  not  think  it  a  suffi- 
cient objection ;  because  it,  in  no  respect, 
changes  the  principle  of  the  application. 
If  there  be  no  case  existing,  or  which  can 
exist,  under  the  government  of  the  United 
States,  of  the  nature  of  those  constituting 
exceptions  as  to  the  law  in  question,  the  ex- 
ceptions stand,  as  to  them,  as  if  no  such 
exceptions  existed.  If  there  be  a  possibility 
of  any  case,  under  the  government  of  the 
United  States,  of  the  nature  of  the  excepted 
cases,  the  law,  as  to  the  exception,,  will 
then  prevail  as  to  such  cases,  under  the 
government  of  the  United  States,  as  it  does, 
in  the  general,  in  cases  not  within  the  ex- 
ception :  and  therefore,  in  every  instance, 
either  the  general  law  as  to  bail,  or  the 
special  law  as  to  the  exceptions,  will  have 
the  effect  intended  by  either. 

As  to  the  objection  taken  by  the  court, 
and  which  came  from  myself,  I  am  con- 
vinced on  reflection  it  is  of  no  weight. 
267  *It  is  a  general  rule  in  England,  from 
whence  our  principles  of  law  are  gen- 
erally derived,  that  the  king,  who  is  the 
sole  representative  of  the  public,  there,  in 
all  suits  at  law,  is  not  bound  by  any  act 
of  parliament,  immediately  affecting  his 
rights,  unless  particularly  named.  This, 
in  some  instances,  may  be  grounded  on 
mere  prerogative,  without  any  ^ood  reason, 
so  far  as  it  respects  the  public.  But,  in 
many  instances,  that  privilege  exists,  for 
the  benefit  of  the  public;  and  to  prevent 
their  sustaining  an  injury.  This  may  be 
exemplified  as  to  the  old  doctrine  *nullam 
tempus  occurrit  regi.'  So  that  a  general 
statute  of  limitations  affecting  lands  was 
held  not  to  extend  to  the  king ;  because  the 
law  presumed,  from  the  variety  of  his 
public  functions,  that  he  could  not  have 
such  opportunities  of  knowing  of  encroach- 
ments upon  his  landed  property,  formerly 
of  great  extent,  as  an  individual  could,  of 
encroachments  upon  his;  and,  of  course, 
could  not  rationally  be  expected  to  be  as 
vigilant  in  bringing  suits  to  redress  himself. 
This  was  a  case  wherein  the  public,  evi- 
dently, had  an  interest,  as  well  as  the  king 
personally.  A  few  years  afterwards  a  lim- 
itation was  put  upon  this  prerogative,  which 
had  been  abused.  To  a  certain  degree,  I 
presume  that  this  privilege  belongs  to  this 
commonwealth,  as  the  public  officers,  in 
the  immense  territory  comprized  within 
this  commonwealth,  cannot  be  expected  to 
have  early,  or  exact,  information  of  en- 
croachments upon  public  rights.  Other 
instances  might  be  shewn,  in  which  the 
possession  of  such  a  privilege  by  the  public 
may  be  deemed  proper.  But,  upon  exam- 
ining authorities,  I  find,  that  though  the 
rule  I  stated  as  in  England,   be   a   general 
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one,  it  admits  of  many  exceptions:  and  in- 
deed the  privilege  seems  to  be  confined  to 
cases  where  the  king  might,  otherwise,  be 
deprived  of  some  personal  or  legal  right ; 
and  not  to  provisions  of  general  law,  aris- 
ing from  principles  of  public  policy  alone. 
Upon  the  present  occasion,  congress,  by 
creating  the  penalty  and  not  superadding 
any  new  provision,  but  leaving  it  to  be 
recovered  at  the  option  of  the  oflHcer,  (which 
it  expressly  does,  by  general  words 
having    that    operation     in    another 

268  *place,)    by   action   of  debt,  leaves  it 
to  the  usual   fate    of  actions   of   debt 

for  penalties,  whatever  may  be  the  conse- 
quences that  attend  them.  The  words  of 
the  law  being  general,  and  there  being  no 
reason  for  excepting  the  case  of  the  public, 
on  account  of  any  peculiar  privilege  to 
which  this  subject  has  no  relation ;  I  con- 
ceive the  act  of  assembly  in  question  is 
that  by  which,  undier  the  general  reference 
by  congress,  we  are  to  be  governed  on  the 
present  occasion. 

This  opinion  is  further  strengthened  by 
what  was  mentioned  at  the  bar,  that  in 
common  actions  of  debt  by  the  common- 
wealth, this  act  has  been  uniformly  con- 
sidered as  the  guide  in  the  state  courts.  If 
the  commonwealth  is  bound  by  the  general 
words  of  the  act  in  that  case,  no  reason  can 
be  given,  that  I  can  suggest,  why  the  com- 
monwealth is  not  equally  bound  by  the  pro- 
visions of  the  act  in  every  other  case  coming 
within  its  purview.  Kven,  under  the  Eng- 
lish law,  as  now  in  practice,  (however  in- 
troduced,) though  special  bail  is  required 
in  actions  of  debt  for  money  upon  a  com- 
mon contract,  yet,  in  actions  of  debt  upon 
penal  statutes,  it  is  not ;  and  the  reason  as- 
signed shews  that  whatever  construction  is 
given  in  favour  of  a  defendant  in  the  former 
case  applies  a  fortiori  to  the  latter. 

In  1  Bac.  Abr.  210,  it  is  said,  '^on  a 
penal  statute,  the  defendant  is  not  held  to 
bail ;  because  the  penalty  on  a  statute  is  in 
the  nature  of  a  fine  or  amercement  set  on 
the  party,  for  an  offence  committed,  and 
therefore  no  person  ought  to  suffer  any  in- 
convenience by  reason  of  such  law,  till  he 
is  convicted  of  the  offence."  For  which 
he  cites  Yelv.  53 ;  Brownl.  293. 

The  act  of  assembly  being  thus  estab- 
lished to  be  the  rule  of  decision,  in  the 
present  case,  for  the  reasons  I  have  given. 

The  next  enquiry  is,  What  is  its  operation? 

Upon  this,  there  can  be  no  doubt. 

A  capias  is  to  be  taken  out,  served  on  the 
party,  and  returned  executed,  but  no  bail 
to  be  required. 

I  admit  that  if  this  act  was  only  directory 

to  the  court,  or  to  the  clerk,  but  not   to  the 

sheriff,    he    would    be   bound  to  obey 

269  *the    writ    he  received,    accompanied 
with  the  directions  given,  if  any,  and 

could  not  be  said  to  act  illegally  in  requir- 
ing bail,  when  under  no  injunction  to  the 
contrary. 

But  the  endorsement,  required  by  the  act, 
is  an  endorsement  of  the  true  species  of 
action,  in  order  that  the  sheriff  may  him- 
self see,  whether  bail  was,  or  was  not,  re- 
quirable  by  the  act. 

An  endorsement   as  to   the  requisition  of 


bail  or  not,  even  by  the  court  itself,  unless 
in  cases  where  they  have  a  discretion, 
would  not  justify  him  in  requiring  bail 
where  the  act  did  not  authorize  it ;  because 
it  would  be  altogether  extrajudicial. 

The  endorsement  in  this  instance,  there- 
fore, (as  was  properly  observed  at  the  bar,) 
is  only  an  endorsement  of  a  highly  re- 
spectable official  character,  whose  opinions 
justly  deserve  very  great  deference,  but  are 
not  conclusive. 

The  greatest  lawyers,  even  the  greatest 
judges,  are  liable  sometimes  to  mistakes  in 
opinion.  Lord  Mansfield  has,  at  least,  on 
twenty  occasions,  changed  an  opinion  posi- 
tively given.  Lord  Hardwicke  has,  in  some 
instances.  So  have  many  other  illustrious 
characters.  The  greatest  abilities  are  in- 
deed generally  accompanied  with  the  great- 
eat  candor,  and  a  desire,  uninfluenced  by 
any  former  conviction  or  prepossession,  to 
do  right,  under  any  circumstances  whatever. 

The  present  instance  was  a  case  attended 
with  many  novel  and  difficult  circum- 
stances. They  have  served  to  embarrass 
the  consideration  of  the  court  itself,  anx- 
ious, in  a  new  case,  to  proceed  upon  princi- 
ples well  examined  and  thoroughly  reflected 
upon. 

The  consequences  of  our  decision  cannot 
altogether  be  overlooked,  because  the  nature 
of  these  subjects,  upon  which  penalties  may 
be  enacted  by  the  legislature  of  the  United 
States,  may  reasonably  require  a  different 
law,  from  what  prevails,  in  cases  under  the 
law  itself. 

The  latter  may  indeed  operate  upon  for- 
eigners ;  but,  in  most  cases,  it  will  operate 
on  citizens  and  residents  of  the  cotintry; 
and    whose   escape'  from   prosecution  may^ 

therefore,  be  less  apprehended. 
270  *The  penalties  of  the  United  States 

must  from  their  nature,  as  frequently, 
if  not  more  so,  operate  upon  foreigners  as 
well  as  citizens ;  upon  men,  who  having  no 
residence  in  the  country,  and  having  com- 
mitted an  offence,  may  avoid  the  penalty  an- 
nexed to  it  by  speedily  quitting  the  country. 

These  are  consequences  which  may  prob- 
ably make  a  new  law  necessary.  They  are 
such  as  might  well  make  the  attorney  for 
the  United  States  cautious  how  he  advised 
against  requiring  bail,  unless  he  had  the 
sanction  of  the  court  for  such  immunity. 
But  they  are  consequences,  which  cannot 
alter  the  construction  of  the  law;  where 
that  law  is  clear,  as  I  think  it  is  upon  all 
the  considerations  I  have  stated,  thoug^h 
not  perhaps  obvious,  upon  a  slight  re- 
flection. 

It  may  be  lamented,  in  this  case,  that  a 
man  guilty  of  a  most  daring  violation  of 
the  peace  of  the  country,  and  an  inhuman 
assault  upon  an  innocent  and  meritorious 
officer,  should  escape  a  punishment  propor- 
tionate to  his  offence.  But  no  passions 
must  mingle  in  the  administration  of  jus- 
tice. The  law  alone  ought  ever  to  be,  a.nd 
I  trust  ever  will  be,  the  guide  of  our  deci- 
sion. 

Upon  the  present  occasion,  we  cannot 
give  judgment  against  the  defendant  with- 
out saying,  that  the  marshal  had  a  right  to 
require  special  bail  from  him  upon  both  the 
precepts  which  were  issued.     But  we  are  of 
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opinion,  for  the  reasons  I  have  given,  that 
he  had  no  right  to  require  special  bail  upon 
one  of  them.     The  consequence    of    which 
is,  that  there  must  be, 
Judgment  for  the  defendant. 


271 


*Banksv.  Greenleaf. 

[November,  1799.] 


Bankruptcy- Di«chaiYe—Bx-Territorlal  Effect.*— G.,  a 

citizen  of  Maryland,  srave  bis  bond,  in  Viririnia,  to 
B..  a  citizen  of  Virsrinia.  and,  afterwards,  in 
Maryland,  became  a  bankrupt,  by  tbe  laws  of 
Maryland :  Under  which  he  was  duly  discharsred, 
by  the  competent  tribunal  of  Maryland,  under  a 
general  direction,  with  respect  to  his  creditors. 
Thts  did  not  discharge  him.  in  a  Huit  afterwards 
brousrht  upon  the  bond,  in  Virsrinia. 

Some  years  past,  Greenleaf,  a  citizen  of 
Maryland,  became  indebted,  by  bond,  given 
in  Virginia,  to  Banks,  a  citizen  and  in- 
habitant of  the  state  of  Virginia.  After- 
wards, Greenleaf  took  the  benefit  of  the 
bankrupt  laws  of  Maryland ;  and  being  ar- 
rested, for  the  foregoing  debt,  in  this  court, 
he  pleaded  the  discharge,  under  the  bank- 
rupt laws  of  Maryland,  in  bar  of  the  claim. 
To  this  plea,  the  plaintiff  demurred;  and 
the  defendant  joined  in  the  demurrer. 

Bennet  Taylor,  for  the  plaintiff,  con- 
tended, that  the  plaintiff  and  defendant,  not 
being  citizens  of  the  same  state,  the  laws 
of  Maryland  did  not  bind  the  plaintiff.  For 
the  several  states  are  sovereign  and  inde- 
pendent of  each  other,  2  Wash.  298;  and 
therefore,  the  laws  of  one,  cannot,  for 
transactions  out  of  its  own  limits,  bind  the 
citizens  of  another,  more  than  the  laws  of 
two  unconnected  countries  can  bind  the 
subjects  of  each  other.  Co.  Bank.  Law, 
243;  Wythe's  Ch.  Decis.  133;  James  v.  Allen, 
1  Dall.  Rep.  188. 

Randolph,  contra.  The  discharge,  under 
the  bankrupt  laws  of  Maryland,  is  a  com- 
plete bar  to  the  plaintiff's  action.  All 
countries  make  laws  against  absentees; 
and,  if  they  are  improper,  it  is*  a  state,  and 
not  a  judiciary,  question.  Robinson  v. 
Bland,  1  Black.  258,  takes  the  distinction 
between  local  and  general  statutes,  making 
the  latter  to  be  obligatory  in  other  coun- 
tries. But  Solomons  v.  Ross,  1  Hen.  Black. 
131,  is  decisive ;  and  proves  the  universal 
effect  of  bankrupt  laws,  with  respect  to 
personal    actions:  which    is    confirmed    by 

Martin's  Law  of  Nations,  104.  There 
272      is  no  difference  as  to  the  obligation, 

whether  it  be  a  judiciary  or  legisla- 
tive act  of  a  foreign  country.  Besides,  in 
this  case,  the  court  of  chancery  in  Mary- 
land has  acted  with  regard  to  the  creditors 
at  large  of  the  bankrupt ;  and  so  far  it  may 
be  called  judicial. t  The  articles  of  confed- 
eration between  the  United  States,  give  the 
inhabitants  of  one  state  all  the  benefits  of 
the  other  states;  and,  if  they  took  the  con- 
veniences, they  should  sustain  the  incon- 
veniences. This,  necessarily,  results  from 
the  reciprocal  rights  of  the  citizens  of  the 
different  states;  because,  they  are  all,  as 
it  were,  citizens  of  each    state.     The   case 

^Bankruptcy  and  Insolvency. —See  monogrraphic 
note  on  "Bankruptcy  and  Insolvency"  appended  to 
Dillard  V.  Collins.  25  Gratt.  .^43. 

tThis  was  merely  the  order  of  the  chancellor  with 
respect  to  the  creditors  in  greneral  of  the  bankrupt: 
and  did  not  relate  to  this  case  in  particular,  nor 
was  the  plaintiff  petitioning,  or  suinff,  before  him. 


of  Millar  v.    Hall,    1  Dall.    Rep.  229,  is  ez- 

?ressly  like  this,  and  ought  to  govern  it. 
'he  constitution  itself  establishes  the  re- 
ciprocal respect  due  to  the  laws  of  one  state 
in  another:  and  our  doctrine  is  not  repelled 
by  the  power  of  congress  to  make  bankrupt 
laws;  because,  what  we  contend  for,  only 
applies,  until  congress  have  acted  on  the 
subject. 

Cur.  adv.  vult. 

WASHINGTON,  Judge.  The  principles 
laid  down  by  Huberus,  and  universally  ac- 
knowledged, are,  that  the  laws  of  every  gov- 
ernment have  force  within  the  limits  of  the 
government;  and  are  obligatory  upon  all, 
who  are  within  its  bounds,  whether  sub- 
jects, or  temporary  residents.  They  have 
no  effect,  directly,  with  the  people  of  any 
other  government ;  but,  by  the  courtesy  of 
nations,  to  be  inferred  from  their  tacit 
consent,  the  laws,  which  are  executed 
within  the  limits  of  any  government,  are 
permitted  to  operate  every  where,  provided 
they  do  not  produce  injury  to  the  rights  of 
such  other  governmant,  or  its  citizens. 

This  principle  is  universally  admitted 
among  all  civilized  nations;  andhas^rown 
out  of  the  mutual  convenience  which  they 
experience  from  it.  For,  says  the  same 
author,  ** nothing  would  be  more  in- 
273  convenient,  in  the  promiscuous  *^in- 
tercourae  and  practice  of  mankind, 
than  that,  what  was  valid  by  the  Taws  of 
one  place,  should  be  rendered  of  no  effect 
elsewhere,  by  a  severity  of  law." 

From  these  principles  has  arisen  the  doc- 
trine admitted  by  all,  that  whoever  makes 
a  contract,  in  any  particular  place,  is 
bound  by  the  laws  of  that  place,  as  a 
temporary  citizen. 

So  a  will  or  conveyance  of  moveable  prop- 
erty, executed  according  to  the  forms  pre- 
scribed by  the  laws  where  made,  has  effect 
in  every  country,  though  not  consistent 
with  the  forms,  or  ceremony,  there  ob- 
served. 

But  there  are  certain  exception^  from, 
and  modifications  of  these  rules,  some  of 
which  it  may  be  proper  to  mention. 

As  if  a  person  shall  go  into  a  foreign 
country  to  perform  a  particular  act,  with 
a  view  to  elude  the  laws  of  his  own  country 
in  fraudem  legis. 

So  the  effects  of  a  contract,  made  in  one 
place,  will  be  allowed  according  to  the  laws 
of  that  country,  if  no  inconvenience  re- 
sults therefrom  to  the  citizens  of  the  coun- 
try, where  those  laws  are  sought  to  be 
enforced ;  for  the  courtesy  of  nations  could 
not  be  supposed  to  go  so  far,  as  to  admit 
the  force  of  foreign  laws  to  produce  a  prej- 
udice to  its  own  citizens;  to  which  they 
had,  by  want  of  their  own,  submitted. 

So  if  the  law,  of  a  place  where  a  contract 
is  made,  be  contrary  to  the  laws  of  our  own 
country,  in  which  a  contract  is  also  made 
inconsistent  with  a  contract  made  in  an- 
other place,  we  should  observe  our  own  law, 
rather  than  the  foreign  one. 

Let  us  proceed  to  examine  this  case,  ac- 
cording to  these  rules: 

The  contract,  in  question,  was  made  in 
Virginia,  by  a  citizen  of  Maryland,  with 
a  citixen  of  Virginia.  The  contract  is, 
therefore,  subject  to  the  laws  of  Virginia; 
and  the  question    is,  whether  the  laWs  of  a 
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foreign  country  (if  Maryland  be  such)  dis- 
charging    a    contract,    can     be    admitted 
here? 

274  *The  rule  is,  that  the  laws  of  a  for- 
•  eign  country  prevail,  if  not  prejudi- 
cial to  the  country,  or  its  citizens,  and  this 
is  merely  gratuitous:  But  to  admit  them  to 
prejudice  its  own  citizens,  would  be  a  cour- 
tesy bordering  on  quixotism. 

No  government  would  submit  to  it.  No 
government  can  be  presumed  to  have  tacitly 
submitted  to  this. 

But,  if  the  citizens  go  abroad,  and  sub- 
mit to  their  laws,  as  temporary  subjects, 
they  must  be  bound  by  them,  though  to 
their  prejudice:  if  they  make  a  contract, 
there,  the  law  of  that  country  is  to  prevail. 

In  this  case,  it  would  be  a  matter  of 
choice;  if  the  laws  of  that  country  give 
effect  to  the  contract,  he  must  submit  to 
their  laws,  which  discharge  it. 

If  a  will  or  deed  is  made  abroad,  or  mat- 
rimony contracted,  all  the  consequences  fol- 
low: But,  if  the  parties  have  never  so 
submitted,  no  government  would  permit  its 
citizens  to  be  prejudiced  by   foreign    laws. 

Here  are  two  conflicting  laws.-  One  giv- 
ing validity  to  a  contract,  and  governing 
it,  throughout,  to  its  discharge;  and  the 
other  discharging  it  in  a  manner  different 
from,  and  in  violation  of,  the  contract; 
and  the  appeal  is  made  to  our  laws. 

Which  is  to  prevail?  The  rule  is,  ^'magis 
est  ut  i a. tali  conflictu,  ut  jus  nostrum,  quam 
jus  alienum,  servemus." 

The  contract  in  question  obliges  Green- 
leaf  to  pay  Banks  so  much  money.  The 
law  of  Maryland  says  he  may  deliver  him- 
self by  paying  a  part:  If  this  be  valid 
here,  it  would  have  been  so,  if  it  had  said 
he  should  deliver  himself  without  paying 
any  part. 

These  laws  are  contradictory  to  each 
other:  What  then,  says  the  law  of  nations 
upon  this  subject?  That  the  law  of  the 
country  where  the  contract  is  made  shall 
prevail :  and,  if  the  law  of  a  foreign  coun- 
try he  inconsistent  with  ours,  ours  shall 
prevail. 

I  think  the  rule  may  safely  be  laid 
down,  that,  if  a  foreigner  come  into  our 
country  and  there  enter  into  a  contract, 
that  the  laws  of  his,  nor  any  other  foreign 
country  can,  in  our  courts,  be  received  to 
control,  alter,  or  discharge   it,  unless 

275  Hhe    parties,    by   some   act  of  their 
own,  submit  to  the  laws  of  such  for- 
eign country. 

Let  us  examine  the  cases  which  have 
been  cited  at  the  bar,  and  see  whether  they 
throw  light  upon  this  subject. 

The  first  case  which  I  shall  notice  is  that 
of  Warder  v.  Arell,  in  the  court  of  appeals 
of  this  state.  2  Wash.  298.  In  that,  the 
contract  was  made  in  Pennsylvania,  and 
discharged  under  the  laws  of  that  state. 

Tlii|t  case  lays  down  the  rule  as  stated 
by  Huberus,  that  the  contract  having  been 
made  in  Pennsylvania,  the  laws  of  that 
state  must  govern,  not  as  to  the  form,  valid- 
ity, or  construction  of  the  contract,  but  as 
to  the  discharge:  for  this  was  the  only 
question.  The  expressions  of  all  the 
judges,  in  that  case,  are  remarkably  strong 
to  prove,  that  the  ground  on  which  the  laws 
^f   Pennsylvania  operating  to  produce  the 


discharge,    prevailed,    was,    that  the  con- 
tract was  made  there. 

Divisme  v.  Martin,  Wythe's  Decis.  133, 
was  the  case  of  British  subjects  altogether ; 
but  the  chancellor  states  generally,  that  the 
remedy  of  an  American  creditor  against 
the  bankrupt,  would  not  have  been  a£Fected, 
by  the  transfer  of  the  bankrupt's  effects  to 
the  assignees,  under  the  English  law. 

Whether,  if  the  contract  had  been  made 
in  England,  he  would  have  so  decided,  does 
not  appear,  nor  was  it  necessary ;  since  that 
was  not  the  case  before  the  court. 

In  James  &  Allen,  1  Dall.  Rep.  188,  it 
does  not  appear  where  the  contract  was 
made.  If  in  Pennsylvania,  I  concur  in 
the  decision.  If,  in  New  Jersey,  I  do  not; 
because,  in  such  a  case,  the  decision  would 
go  too  far,  if  I  am  correct,  id  the  princi- 
ples, before  laid  down. 

Miller  v.  Hall,  1  Dall.  Rep.  229,  is  ob- 
scurely reported,  as  to  the  state  of  the  case ; 
for  it  is  doubtful,  whether  the  agreement, 
which  is  said  to  have  been  executed  in 
Pennsylvania,  was  the  one  made  by  Miller 
and  Hall,  with  the  ovt  ners  of  the  goods ;  or 
the  articles  of  co-partnery  between  Miller 
and  Hall.  The  suit,  as  I  understand  it, 
was  brought  by  Miller,  to  recover  his  pro- 
portion of  the  commission, 'upon  the  gfoods 
sold  in  Massachusetts;  if  it  means 
276  the  former,  then,  ^unquestionably, 
the  cause  of.  action  arose  in  Massa- 
chusetts; and  Hall  had,  by  no  act  of  his, 
submitted  to  the  laws  of  Pennsylvania ;  if 
the  latter,  it  might  be  a  doubtful  matter, 
where  it  arose.  The  doctrine  I  admit  is 
laid  down  very  broad  by  the  chief  justice, 
and  I  do  not  know  of  any  case,  which  has 
gone  so  far  as  this. 

Emory  &  Grenough,  was  a  case  decided 
before  judge  Iredell,  in  the  circuit  court  of 
Massachusetts.  The  parties  were  citizens 
of  Massachusetts,  and  the  debt  contracted 
there.  The  debtor  afterwards,  became  a 
citizen  of  Pennsylvania,  (not  in  fraudem), 
and  obtained  a  certificate  of  bankruptcy, 
and  pleaded  it  in  Massachusetts;  but  it 
was  not  allowed. 

Judge  Wilson,  however,  decided  a  simi- 
lar case  otherwise. 

We  come  now  to  the  British  decisions: 

Solomons  &  Ross,  1  H.  Bl.  131 ;  JoUet  A 
Rietveldt  v.  Deponthieu,  1  H.  Bl.  132; 
Neal  V.  Cottingham,  1  H.  Bl.  132;  1  Bac. 
Ab.  434,  are  all  alike.  The  debts  were  con- 
tracted, it  is  probable,  in  Holland;  at  all 
events,  it  does  not  appear  that  the  creditors 
had  been  in  Holland,  and  there  became  the 
creditors  of  the  bank.  1  H.  Black.  Rep. 
131 ;  Sill  V.  Worswick,  1  H.  Black.  694,  was 
a  contract  between  British  subjects;  and 
the  contract  was  made  there. 

It  is,  in  this  case,  that  the  doctrine  is 
laid  down,  that  personal  property  has  no 
locality,  and  is  subject  to  the  law  which 
governs  the  person  of  the  owner;  but  the 
meaning  of  the  judge,  as  to  this  general 
expression,  is  explained;  for  he  says,  as 
to  the  disposition  of  it,  and  its  transmission 
by  succession,  or  the  act  of  the  party. 
This  is  all  true ;  and  is  consistent,  with  the 
principle  laid  down.  He  does  not  contend 
that  a  contract  made  in  St.  Christopher 
should  be  governed  by  the  laws  of  Eng- 
land ;  but  that,  in    such  a  case   as  the  one 
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he  was  speaking  of,  the  government  of  St. 
Christopher    and    all    others,    would   give 
effect    to    the    bankrupt    laws  of  England ; 
and  so  they  ought. 

277  *But  the  case  of  Warring  and  others 
V.  Knight,  mentioned  by   the   judge, 

proves  clearly  that  the  place  of  contract 
would  make  a  difference;  he  says  that  it 
does  not  appear,  whether  the  person  was 
resident  in  Gibraltar,  prior  to  the  bank- 
ruptcy, or  the  debt  was  contracted  there ; 
or  whether  he  appeared  to  the  suit:  facts 
which  would  have,  materially,  altered  the 
decision. 

In  the  case  reported  in  Brown's  Ch.  Rep. 
376,  of  a  payment  made  In  Carolina,  the 
chancellor  relies  upon  the  circumstance, 
that  the  debt  was  contracted,  there. 

Thus,  I  think,  it  is  clear,  that  the  cases, 
which  touch  this  point,  do  in  general  sup- 
port, and  that  there  is  not  one  which  con- 
tradicts it,  unless,  it  be  that  of  Sutter  and 
Hart,  which  I  am  not  clear  does  do  so. 

I  admit  it  is  a  hardship  upon  Greenleaf ; 
but  it  would  be,  equally,  hard  upon  Banks ; 
and,  therefore,  it  is  more  proper  to  observe 
our  law,  than  that  of  Maryland. 

This  cannot  be  considered  as  a  judgment 
of  a  Maryland  court,  which  can  bind  per- 
sons, residing  out  of  that  state ;  they  are  no 
parties  to  it ;  the  claim  of  the  plaintiff  has 
not  been  litigated,  after  the  plaintiff  and 
defendant  had  submitted  to  the  laws  of 
that  country,  and  had  a  dispute  settled,  and 
adjudged. 

Admiralty  causes  bind  all  the  world; 
because  decided,  upon  the  laws  of  nations, 
and,  for  the  convenience,  of  all  nations. 

But  the  justice  of  other  decisions  may  be 
questioned;  and  if  a  law  of  a  foreign  coun- 
try were  to  declare  that  a  decision  of  causes 
without  notice,  should  bind  every  body,  no 
foreign  country  would  observe  it. 

Our  attachment  law  is  fair  and  just ;  and 
would  be  regarded  every  where. 

The  next  point  is  whether  Maryland,  as 
to  her  municipal  regulations,  is  to  be  con- 
sidered foreign  to  this  state? 

Although  I  am  clearly  of  opinion  that  the 

general    government  derives  its    existence 

and    power  from  the  people,  and  not  from 

the  states,  yet  each  state  government 
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of  that  particular  state.     Their  forms 

of  government  are  different,  being  derived 
from  different  sources;  and  their  laws  are 
different.  Those  of  one  state  are  as  little 
obligatory  upon  another,  as  those  of  a  for- 
eign country ;  they  are  not  represented,  and 
have  no  control  over  those  who  made  them. 
They  cannot  be  said  to  owe  allegiance  to 
any  state,  in  which  they  do  not  reside. 

What  effect  then  has  the  1st  section  of 
the  4th  article  of  the  constitution  upon  this 
subject?  Read  it  as  if  it  only  said,  full 
faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records  and  judicial 
proceedings  of  every  other  state.  But  for 
this  it  would  be  foreign,  and  their  validity 
might  be  que»tioned ;  but  this  clause  forbids 
it:  full  faith  must  be  given.  Therefore, 
you  cannot  question  the  validity  of  the 
judgment. 

This  is  the  construction  given  in  the  case 
of  Armstrong  v.  Carson's  ex'ors,  in  the 
4:ircnit   court    of  Pennsylvania,    by   judge 


Wilson,  where  the  doctrine  was  so  laid 
down  by  Bradford,  and  admitted  by  Inger- 
sol.     2  Dall.  302. 

But  if  there  be  a  doubt  upon  those  words, 
those  which  follow  remove  it.  Congress  is 
to  prescribe  the  manner  in  which  they  shall 
be  proved,  and  the  effect  thereof. 

The  demurrer  is  sustained. 
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Melancholia— Effect  upon  Judsment  during  That  State 

of  Mind.*— Alttaouffb  a  man  may  not  be  so  abso- 
lutely insane,  as  to  avoid  bis  contracts,  yet,  if  he 
labours  under  melancholy,  it  will  excuse  inatten- 
tion to  his  affairs;  and  will  authorize  relief  asrainst 
ludfirments  obtained  asrainst  him  duringr  such  a 
state  of  mind. 

Partnerships— Right  to  Enimrs  In  Another  Partnership 
without  Privity  of  All  the  Members— When  Consent 
Presumed.— The  rest  of  the  members  of  a  copart- 
nery, cannot  enfirasre  the  Arm  in  another  partner- 
ship, so  as  to  bind  a  member,  who  was  not  privy, 
or  consentlnir  to  it.  But  his  privity  may  be  pre- 
sumed from  circumstances  ;  and.  at  any  rate,  his 
remainincr  silent  and  not  dlssentinsr,  after  he 
knows  of  the  new  establishment,  will  be  consid- 
ered as  acquiescence.  Moreover,  if  it  could  be 
proved,  that  he  had  withdrawn  from  the  old  firm, 
before  the  establishment  of  the  new.  he  would,  by 
such  acquiescence,  still  be  responsible  for  the 
transactions  of  the  new  ;  especially,  if  it  was  gen- 
erally understood,  by  other  people,  that  the  old 
firm  was  united  with  the  new. 

Same—  Commissions  for  5ale  of  Ooods— Memorandum- 
Binding  Effect -Case  at  Bar.— If  there  be  father  and 
son  in  trade  in  this  country,  and  a  lA>ndon  mer- 
chant writes  to  the  father  here,  that  the  son,  who 
was  then  in  London,  but  about  to  return  to  Vir- 
ginia, will  inform  him  of  the  terms  on  which  the 
London  merchant  will  sell  tobaccos  for  the  father 
and  son  ;  and  the  son.  afterwards,  makes  a  memo- 
randum at  the  foot  of  the  letter,  that  it  was  at  10a. 
per  hogshead,  although  that  memorandum  may 
not  have  been  written  in  the  presence  of  the 
London  merchant,  circumstances  may  shew,  that 
either  that,  or  soUie  other  remuneration,  less 
than  the  ordinary  commission  in  London,  was 
agreed  upon. 

The  bill  states,  that  judgments  have  been 
obtained  by  Samuel  Gist,  in  this  court, 
against  John  Tabb,  the  complainants'  in- 
testate, as  surviving  partner  of  Moss 
Armstead  &  Co.,  Richard  Hill  &  Co.,  Rich- 
ard Booker  &  Co.,  and  William   Watkins  & 

•Judgments  against  Insane  Person— Relief.— In  Wi th- 
row V.  Smithson,  87  W.  Va.  760,  17  S.  E.  Rep.  817.  it  is 
said  :  "It  seems  very  plain  that  a  J  udgment  against 
one  so  insane  as  to  be  incapable  of  making  defence, 
and  armed  with  good  defence,  should  not  stand 
irrevocable,  and  gro^s  injustice  be  thus  enforced 
It  is  one  of  the  birth  springs ,  of  equity  Jurisdiction 
that  it  renders  justice  where  the  law  is  harsh,  and 
itai  remedy  blank  or  inadequate.  The  case  of  an 
unjust  judgment  against  a  lunatic  would  seem  to  be 
a  fit  place  for  its  intervention.  The  Virginia  case 
above  cited  (Horner  v.  Marshall)  calls  upon  us  to 
sustain  its  jurisdiction  In  such  case.  Old  English 
cases  sustain  such  Jurisdiction.  Bac.  Abr.  tit. 
'Idiots.'  F.  b :  Addison  v.  Dawson,  2  Vern.  678.  It 
will  be  seen  from  law  above'  cited,  and  also  Milner 
V.  Turner's  Heirs.  4  T.  B.  Mon.  240.  and  Maloney  v. 
Dewey,  127  111.  396. 19  N.  E.  Rep.  818,  that  equity  has 
such  Jurisdiction  :  and  Chief  Justice  Mafshairs  de- 
cision in  Tabb  r.  Gist.  6  Call  279.  also  sustains  it." 
See  monographic  no^tf  on  "Judgments  "  appended  to 
Smith  V.  Charlton.  7  GratL  425. 

Insanity-Presumption.- In  Hiett  v.  Shull,  36  W.  Va. 
566.  15  S.  £.  Rep.  147,  it  is  said  :  "  This  prima  facie 
presumption  of  sanity  arises,  even  in  cases  of  wills, 
where  the  factum  is  regular.  But  the  presumption 
of  law  is  always  in  favor  of  sanity  when  a  deed  or 
other  instruments  are  brought  in  quesUon.  See 
Jarrett  v.  Jarrett,  11  W.  Va.  584,  our  leading  case  on 
the  subject ;  Anderson  v.  Cranmer,  Id.  562  ;  Nicho- 
las V.  Kershner.  80  W.  Va.  251:  Cunningham  v. 
Hedrick,  28  W.  Va.  679:  Beverley  v.  Walden,  20Gratt. 
147  ;  Tabb*t  Adm'r  v.  Gist,  6  Call  279:  Homer  v.  Mar- 
shall, 6  Munf .  466  :  Busw.  Ins.  $  194  et  seq.  ;  1 1  Amer. 
&  Eng.  Enc.  Law  105;  1  Jarm.  Wills  (1880)  p.  84.  notes  : 
Beverley's  Case.  4  Coke  128  :  Ewell,  Lead  Cas.  p.  522 
etseq."  See  monographic  note  on  "Insanity"  ap- 
pended to  Boswell  v.  Com.,  20  Qratt.  860. 
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Co.  That,  at  the  time  of  the  commetice- 
ment  of  the  suits  and  rendition  of  the  judg- 
ments, the  intestate  was  in  a  state  of  mind 
which  unfitted  him  for  business.  That  a 
deed  of  trust  has  been  executed,  to  secure 
payment  thereof  with  interest.  That  Tabb 
was  not  a  partner  of  the  firms  of  Moss 
Armstead  &  Co.  and  Richard  Hill  &  Co. 
That,  in  1770,  he  entered  into  the  firm  of 
Richard  Booker  &  Co. ;  and,  in  twelve 
months  after,  withdrew  from  it,  with  the 
consent  of  the  other  partners,  although  he 
permitted  them  still  to  retain  the  credit  of 
his  name.  That  subsequent  to  this  event, 
the  other  partners  of  Richard  Booker  & 
Co.,  formed  in  their  partnership 
280  character  *and  name,  two  new  part- 
nerships, the  one  with  Moss  Arm- 
stead,  and  the  other  witii  Richard  Hill ;  but 
that  their  intestate,  as  they  believe,  never 
became  a  member  of  either  of  those  firms. 

That,  with  respect  to  the  other  judg- 
ments, a  re-settlement  ought  to  take  place, 
as  well  on  account  of  the  mental  derange- 
ment of  Tabb,  as  on  account  of  the  proba- 
bility, from  his  not  being  a  beneficial 
partner  in  the  concern  of  Richard  Booker  & 
Co.,  that  the  books  and  papers,  necessary 
for  a  defence,  were  not  in  his  possession. 

That,  in  and  before  the  year  1768, 
Thomas  Tabb,  the  father  of  John  Tabb, 
carried  on  trade  in  Amelia  county,  very 
extensively.  That,  in  that  year,  John 
Tabb,  who  was  associated  with  his  father, 
formed  a  connection  with  the  defendant 
Samuel  Gist.  That  it  was  then,  ana  had 
been,  for  some  time,  a  custom  among 
the  London  merchants  to  charge  a  com- 
mission of  three  per  cent,  on  the  gross 
amount  of  their  sales  of  tobaccos  con- 
signed to  them.  By  this  mode  of  doing 
business,  the  London  trade  had  been  in- 
jured, because  the  merchants  of  the  other 
ports  of  Great  Britain  sold  at  a  fixed  rate 
per  hogshead;  generally  ten  shillings,  but 
frequently  as  low  as  five  shillings.  That 
a  special  agreement  was  made,  by  which 
the  defendant  Gist  bound  himself  to  sell 
the  tobacco  of  Thomas  Tabb  &  Son,  for 
ten  shillings  per  hogshead.  That  this 
special  agreement  was  communicated  to 
Thomas  Tabb,  in  general  terms,  in  a  letter 
of  the  31st  December,  1768.  That  it  was 
the  practice  of  Thomas  Tabb,  in  his  life- 
time, and  of  his  son  after  his  death,  to 
stipulate,  with  their  correspondence,  for 
the  sale  of  their  tobacco,  at  a  fixed  price 
per  .  hundred,  and  not  at  a  commission  on 
the  gross  amount  of  sales.  That,  upon  a 
settlement  of  accounts,  upon  this  principle, 
it  will  appear,  from  a  letter  addressed  by 
Gist  to  John  Tabb,  that  he  would  be  in- 
debted to  Tabb  between  two  and  three 
thousand  pounds  sterling^  besides  a  claim, 
on  the  same  account,  for  the  sales  of  near 
300  hogsheads  of  tobacco  then  on  hand, 
and  for  many  other  hogsheads  shipped 
afterwards,  since  even  omitting 
281  *^these  articles  of  credit,  the  balance 
claimed  by  the  defendant  in  1792, 
amounts  onlv  to  ;^246.  18.  llj'2« 

That,  in  1775,  or  1776,  Gist  had  in  his 
hands  near  300  hogsheads  of  tobacco,  the 
amount  of  the  sales -of  which  were  not 
returned  until  after  t^  war;,  and  the  plain- 
tiffs have  not  seen    them    all ;  but   the  de- 


fendant states  their  average  price  at  £20 
sterling  per  hogshead.  That  they  were,  in 
fact,  sold  for  a  much  higher  price ;  and  the 
plain tifi^s  therefore,  call  for  an  account  of 
sales,  stating  specifically  the  time  when, 
and  the  persons  to  whom,  the  several  sales 
were  made. 

Gist,  Shore  and  Bennett,  the  trustees  in 
the  deed  of  trust,  and  the  several  represen- 
tatives of  the  deceased  partners  of  the 
firms,  against  which  the  judgments  com- 
plained of  were  rendered,  are  made  defend- 
ants, and  an  injunction,  with  general 
relief,  prayed  for. 

1.  The  exhibits,  annexed  to  the  bill,  are 
the  deed  of  trust  dated  the  2d  of  January, 
1798 ;  a  letter  of  the  26th  of  February,  1798, 
from  Thomas  Shore,  the  agent  of  Gist,  to 
Mr.  Giles,  one  of  the  administrators  of 
Tabb,  mentioning  the  balance  alleged  to 
be  due,  in  which  he  says,  he  takes  no  steps 
on,  as  Mr.  Giles  appears  to  be  sanguine  of 
making  some  discovery  to  do  away  the 
claims. 

2.  A  letter  from  Thomas  Shore  to  Mr. 
Tabb,  of  the  30th  of  December,  1797,  stat- 
ing that  he  had  sent  his  private  account 
with  Mr.  Gist,  amounting  to  ;^998.  17. 
sterling,  with  a  request  that  it  should  be 
bonded,  which  had  been  refused ;  and  that, 
if  this  refusal  should  be  persisted  in«  he 
should  institute  a  suit  on  the  private  ac- 
count, and  issue  executions  on  the  judg- 
ments. 

The  answer  of  Shore  to  the  allegation  in 
the  bill  that  Tabb  withdrew  from  the  firm 
of  Richard  Booker  &  Co.,  opposes,  1.  A 
letter  from  John  Tabb  to  Gist,  announcing 
the    firm,  and  that  he  was  a  member  of  it. 

2.  Articles  of  agreement  entered  into, 
in  January  1774,  with  himself,  by  John 
Tabb  and   Theophilus  Field,  the  surviving 

partners  of  Richard  Booker  A  Co. ,  for 

282      the  collection  of  the  debts,  and  *trans- 

acting  the  business   of  the  company. 

3.  A  letter  from  Tabb  to  Gist,  dated  in 
1783,  long  after  the  death  of  Field,  requir- 
ing the  account  against  Richard  Booker  & 
Co.,  and  William  Watkins  &  Co.,  on  ac- 
count of  which  concerns,  he  expected  to  be 
a  considerable  suflPerer.  The  answer  then 
states,  that  the  books  of  Richard  Booker 
Sl  Co.,  were  taken  into  the  possession  of 
Tabb,  who  collected  their  debts  as  surviv- 
ing partner;  and  that  William  Watkins  died 
so  long  before  the  rendition  of  the  judg- 
ments, that  Tabb  might  have  obtained  pos- 
session of  the  books;  but,  even  now,  the 
complainants,  who  arc  in  possession  of 
them,  alleged  no  other  inaccuracy,  in  the 
account,  than  respects  interest.  That  the 
defendant  does  not  admit  the  mental  de- 
rangement of  Tabb.  That  the  defendant 
cannot  answer  the  allegation  of  the  bill  re- 
specting commissions;  but  supposes,  from 
the  showing  of  the  plaintiffs,  that  the 
agreement  related  only  to  the  shipments 
made  by  Thomas  Tabb  &  Son.  That,  as  to 
the  shipments  made  since  the  war,  he  avers 
the  allegation  to  be  erroneous,  since  he  well 
remembers  hearing  John  Tabb  say  he  would 
ship  no  more  tobacco  to  Gist;  because  he  re- 
fused to  sell  for  a  guinea  per  hogshead ;  and 
adhered  to  the  old  charge  of  3  per  cent,  on 
the  amount  of  skies.  That  there  was  an 
error  committed  by  the  jury,  as  to  interest ; 
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and,  annexing  the  accounts  on  which  the 
judgments  were  rendered,  prays  that,  if  an 
account  should  be  directed,  the  errors,  to 
the  prejudice  of  Gist,  respecting  interest, 
may  be  corrected. 

To  that  answer,  the  following  exhibits 
are  annexed,  1.  A  letter  from  John  Tabb 
to  Samuel  Gist,  in  which  he  says,  ''That 
I  may  have  some  ease  and  leisure,  I  have 
sold  two-thirds  of  two  of  my  Stores  to 
Messrs.  Theophilus  Field  and  Richard 
Booker,  the  first  gentleman  is  a  partner  of 
Mr.  Call's,  and  a  person  of  good  fortune, 
at  least  ;f 25,000;  the  latter  is  brought  up 
under  my  father,  and  I  well  know  is  a  care- 
ful young  man.  I  am  one-third  concerned 
with  them,  though  I  have  no  trouble  with 
the  business.  Mr.  Booker  is  to  have  the 
management   of   the   whole.     I   have 

283  recommended  you  *to  them  as  a  corres- 
pondent »in    London,      and    perhaps 

Mr.  Booker  may  write  to  you  by  this  op- 
portunity for  some  goods.  Be  pleased  to 
send  them,  as  you  may  be  assured  you  shall 
have  punctual  and  timely  remittance.  The 
other  two  stores,  I  continue  on  my  own 
account,  that  I  shall  have  it  in  my  power 
to  send  you  as  much  tobacco  as  you  choose. " 
2.  The  agreement  for  the  collection  of  the 
debts  and  transaction  of  the  business  of 
Richard  Booker  &  Co.,  dated  the  1st  of 
January,  1774,  signed  by  John  Tabb  and 
Theophilus  Field.  3.  A  letter  from  Tabb 
to  Gist,  dated  the  1st  of  August,  1783,  in 
which  he  Expresses  a  wish  to  receive  the 
accounts  of  Richard  Brooker  &  Co.,  and 
William  Watkins  &  Co.,  that  provision 
may  be  made  for  their  discharge,  and  trans- 
mits a  bill  of  ;f  300  to  be  passed  to  his  credit. 
4.  A  letter  from  William  B.  Giles  to  Thomas 
Shore,  dated  12th  December,  1797,  in  an- 
swer to  one  of  the  30th  of  November,  from 
Shore  to  him,  dated  the  30th  December,  in 
which  Mr.  Giles  says,  he  is  informed,  by 
Mr.  Tabb,  that  the  debt  claimed  by  Gist  on 
private  account  was  due  in  consequence  of 
a  charge  of  whole  commissions,  whereas 
the  agreement  was^  that  the  business  should 
be  transacted  for  half  commissions.  5.  A 
letter  from  Richard  Booker  &  Co.  to  Gist, 
promising  interest. 

The  answer  of  Gist  states,  that  he  be- 
lieves the  intestate  of  the  complainants  to 
have  been  capable  of  transacting  business: 
and  has  understood  that  he  assented  to  the 
justice  of  all  the  claims,  with  the  excep- 
tion of  the  charge  of  commissions,  which 
he  had  fully  explained  to  Shore  in  several 
letters.  That  the  partnership  with  Richard 
Booker  &  Co.,  and  the  information  respect- 
ing it,  were  given  him  by  Tabb.  That  he 
knows  nothing  of  his  withdrawing  from  it; 
or  of  his  connexion  with  Moss  Armstead  & 
Co.,  or  Richard  Hill  &  Co.  That  vouchers 
were  sent  over  to  establish  the  several 
claims ;  and  Tabb  was  regularly  advised  of 
the  amount  of  the  debts  from  Richard 
Booker  &  Co.,  and  William  Watkins  &  Co. 
That  Thomas  Tabb  &  Son  were  in  part- 
nership in    1768,    and  drew   bills  to  a 

284  great  amount   on  Debert,  *Burkett  & 
Sayre,  to  whom  they  shipped  tobaccos, 

for  taking  them  up.  That  John  Tabb  ar- 
rived in  England,  and  found  that  house 
unable  to  pay  his  bills,  in  consequence  of 
which    he  applied    to  the  defendant  to  pay 


his  bills,    alleging    that  Debert,  Burkett  & 
Sayre    were    to    have   sold  at  ten  shillings, 
per  hogshead,  and  he  hoped  the   defendant 
would    sell  a.t  the  same  commission.     That 
the   defendant   consented    from  motives  of 
regard  to  Tabb  &  Son,  and  a  consideration 
of  their  distress ;  but  Tabb  soon  afterwards 
sold  to  him  so  much  of  the  tobacco   as   had 
actually  arrived,  and    no   commission    was 
charged.     That  Tabb,  afterwards,  proposed 
to  him  to  sell  future  consignments   on    the 
same  terms  with  Debert,  Burkett  &  Sayre, 
which  he  absolutely  refused,    but    engaged 
to  charge  two   and  a  half  per    cent,    com- 
mission   only,    on    the    purchase   of    their 
goods,  and    half   per   cent,    on    their   pre- 
miums   of   insurance    only,    although    the 
usual     commission,     on      shipping     goods 
on  credit,  was  five  per  cent. ;  and,   on  in- 
surance,   half  per    cent,   on   the    sum    in- 
sured.    That,  notwithstanding  the  promise 
of  Tabb  to  pay  interest  on  monies  advanced, 
he   never  charged   any.      That    this    item 
amounts    to    ;fl624.  18.,    a     statement     of 
which,    with  the    letters  of  Tabb,  are   sent 
to  Shore,  and  are  believed  now  to  be  in  his 
power.     That    the  accounts  were  regularly 
transmitted  to  Tabb ;  and  he  verily  believes 
were    perfectly   satisfactory.     That,  in  his 
accounts    of    sales,    the  king's  allowance, 
of  ten   pounds  weight  of  tobacco,  on  every 
hogshead,  were  deducted  from   such   sales, 
and  the  duties  not    charged  thereon.     That 
he    has  been    informed,    and  believes,  that 
about  the  year  1768,  it  was  usual,    for   the 
merchants  of  London  and  Bristol,  to  charge 
a  commission  of  three   per    cent,    on    the 
gross  amount  of  sales  of  tobaccos  consigned 
to  them ;  and,  for  the  merchants  of   Liver- 
pool, to  charge  five  shillings  per  hogshead, 
(merely  to  deceive  the  eye,)  but   to  deduct 
six  per  cent,  from  the  gross  weight  of  such 
tobacco,    whereby     their     commission,    in 
fact,  amounted  higher   than    those   of   the 
merchants  of  London  or  Bristol.     That  the 
defendant    admits    the    letter  of  December 

1768,  but   denies    any    knowledge    of 
285      what    was     added    by    John    *Tabb. 

That  this  letter  related  to  the  cargo 
of  the  ship  Molly,  which  was  sold  by  Tabb 
to  Lydes  Lidderdale  and  the  defendant, 
and  no  commission  charged.  That  he  also 
admits  the  letter  of  the  2Sth  of  March,  1769; 
and,  after  speaking  of  the  lowness  of  the 
premium,  he  adds,  **this,  together  with 
the  commission  I  charge  you  on  the  sales 
of  your  tobacco,  will  enable  you  to  ship  to 
this  market  on  such  terms  as  to  answer  as 
well,  if  not  better,  than  to  any  port  in  the 
kingdom."  That  he  likewise  admits  the 
le*ter  of  the  9th  of  June,  1770,  stating  that 
he  had  sent  sales  of  315  hogsheads,  by  the 
Nancy,  last  year,  made  out  in  the  common 
form,  because  he  did  not  choose  his  clerks 
should  know  the  terms  of  sale,  but  he  would 
credit  them  for  the  difference  in  the  ac- 
count current;  that  this,  however,  was  in- 
tended only  for  the  tobacco  by  the  Nancy, 
which  had  been  consigned  to  Debert,  Bur- 
kett &  Sayre,  and  which  was  sold  by  the 
defendant.  That  he  also  admits  the  letter 
of  the  25th  of  March,  1771,  in  which  he 
says,  **You  will  perceive,  in  your  account 
current,  that  I  have  not  charged  you  any 
interest,  that  shall  come  in  against  the 
commission    on   your   tobacco,  which  I  did 
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not  care  should  be  seen  in  the  counting 
house;"  but  that  this  also  refers  to  the 
carg-o  of  the  Nancy.  That  the  defendant 
believes,  that  the  claims  stated  in  the  ac- 
counts presented  by  his  agent  Shore,  in 
1792,  claiming  a  balance  of  ;f246.  18.  IIK- 
are  just,  so  far  as  he  knows  or  believes : 
but  that  errors  were  afterwards  discovered, 
to  the  prejudice  of  the  defendant,  which 
occasioned  them  to  be  re-stated,  when  the 
balance  was  increased  to  ;f6S9.  6.  lOj^. 
exclusive  of  interest.  That  he  denies  the 
allegations  of  the  bill  respecting  the  tobac- 
cos on  hand  in  1775,  or  1776 ;  but  admits 
that  he  did  sell  tobaccos  when  the  inter- 
course between  the  two  countries  was 
stopped:  accounts  of  which  sales  were 
transmitted  to  Tabb,  when  it  was  opened; 
with  which  accounts,  he  appeared  to  be 
perfectly  satisfied. 

This  answer  was  sworn  to  on  the  27th  of 
October  1801. 

The   further  answer  of  Gist   states,    at 
large,  the  letter  of  the  25th  of  March,  1769, 

and  says,  that  the  defendant  believes, 
286      *that  the  expression   concerning  the 

commission  on  tobacco,  relates  only 
to  the  cargo  of  the  Nancy,  particularly 
mentioned  in  his  former  answer.  That  he 
did  agree  to  sell  the  tobacco  consigned  to 
Bebert,  Burkett  &  Sayre,  on  the  same 
terms  they  were  to  have  sold  on ;  but  avers 
the  agreement  to  have  extended  to  no  other 
tobacco.  That  he  positively  refused  to  sell 
other  tobaccos,  to  be  consigned  in  future, 
on  the  same  terms,  which  was  perfectly 
understood  by  Tabb.  That  the  sale  of  a 
large  part  of  the  tobaccos  consigned  to 
Debert,  Burkett  &  Sayre,  by  Tabb,  altered 
the  contract;  and,  in  his  opinion,  author- 
ized him  to  charge  the  usual  commission 
on  the  cargo  of  the  Nancy,  which  alone 
remained  unsold  by  Tabb.  That  therefore 
he  did  charge  on  that  cargo,  the  usual  com- 
mission of  two  and  a  half  per  cent. :  which 
was  the  condition  on  which  he  agreed,  with 
John  Tabb,  to  receive  all  future  consign- 
ments, and  this  is  the  commission  alluded 
to  in  the  letter  of  the  25th  of  March,  1769; 
and  not  a  commission  of  ten  shillings  per 
hogshead.  Neither  Thomas,  nor  John 
Tabb,  ever  objected  to  the  charge  of  com- 
mission in  his  accounts,  and  he  believes 
they  were  perfectly  satisfied  with  them. 
That,  after  the  death  of  Thomas  Tabb, 
John  Tabb  did  complain  of  the  commission 
charged  on  the  cargo  of  the  Nancy,  but  he 
did,  for  the  reasons  before  mentioned,  de- 
cline to  allow  it:  in  which  he  thinks  him- 
self justifiable,  and  still  insists  on  retaining 
the  charge.  That,  with  respect  to  future 
consignments,  he  only  consented  to  receive 
them  to  be  sold  on  a  commission  of  two 
and  a  half  per  cent.,  leaving  it  to  Tabb  to 
risk  the  loss  from  any  failure  of  a  pur- 
chaser, or  to  pay  him  half  per  cent,  for 
insurance:  And,  as  Tabb  never  objected 
to  his  accounts,  he  considered  him  as  ac- 
quiescing under  the  charge,  and  never 
debited  him  with  the  bad  debts,  although 
he  sustained  very  heavy  losses  iti  the  course 
of  these  transactions.  That  he  sold  about 
2500  hogsheads  on  their  account;  and  they 
never  objected  to  those  terms.  That  the 
complainants  gained  the  value  of  the  loose 
tobacco  added  to  the  weight ;  and  their  ac- 


counts of  sales    were  regularly  transmitted 

for  seven  years,  without  a  single  complaint, 

except  as  to  the  cargo  of  the   Nancy. 

287  *The  exhibits  attached    to   this  an- 
swer,   are    1.  Gist's    letter    to    John 

Tabb,  of  6th  December,  1768,  relating  only 
to  a  wheat  speculation.  2.  The  letter  of 
December  31st,  1768:  that  of  March  25th, 
1769:  that  of  March  24th,  1771;  and  a  letter 
from  Gist  of  the  31st  of  March,  1794,  to 
William  Watkins  &  Co.  3.  A  letter  from 
John  Tabb,  of  the  15th  of  January,  1774, 
stating  that  he  expects  to  collect  the  whole 
of  the  debt  of  Richard  Hill  &  Co.  4.  The 
letter  from  Shore  to  Tabb,  of  the  30th  De- 
cember, 1797,  respecting  the  private  ac- 
count of  Tabb. 

There  are  sundry  depositions,  relative  to 
the  state  of  Mr.  Tabb's  mind.  Doctor 
Shore  proves,  that  he  was  confined,  in  1785, 
1786,  on  account  of  its  diseased  state. 
Ross,  that  a  change,  in  him,  took  place  iu 

1784,  1785;  when  he  grew  melancholy,  and 
thinks  he  was  deranged  from  that  period. 
T.  Boiling,  was  agent  for  him,  and  always 
followed  the  directions  of  Mrs.  Tabb,  think- 
ing him  incompetent  to  do  business.  S. 
Boiling,  that  he  was  deranged  in  1785. 
Piles,  his  clerk,  that  the  change  commenced 
in  August  1785,  and  continued  during  his 
life. 

Hay  and  Wickham,  for  the  plaintiffs,  con- 
tended, 1.  That  Mr.  Tabb  was  so  derang^ed 
in  his  mind,  that  this  representatives 
ought  not  to  be  bound  by  the  judgments, 
which  had  been  rendered  against  him. 
That  it  was  proved,    that,    from    the  year 

1785,  to  the  date  of  those  judgments,  he 
was  totally  unfit  for  business  of  any  kind ; 
that,  in  consequence  thereof,  he  was,  by 
the  advice  of  his  physicians,  put  under  con- 
finement for  part  of  the  time ;  grew  melan- 
choly, and  continued  so  during  the  rest  of 
his  life.  2.  That  Mr.  Tabb  was  neither  a 
partner  of,  nor  security  for,  Richard  Hill 
&  Co.  and  Moss  Armstead  A  Co.  That  he 
was  not  privy  to  their  establishment;  and 
the  other  members  could  not  bind  him,  in 
such  an  undertaking,  without  his  knowl- 
edge, as  the  transactions  were  out  of  the 
common  course  of  the  copartnery.  Watson *s 
Partnership,  130.     That   Shore  proved  that 

Mr.  Tabb  left  the  concern  of  Richard 

288  Booker  A  Co.  *within   twelve  months 
after  it  was  formed.     That  Gist  never 

regarded  him  as  a  security;  for,  in  his 
letter  of  the  8th  of  August,  1772,  he  says 
that  Booker  recommended  Richard  Hill  A 
Co. ;  but  if  Mr.  Tabb  thought  them  not 
safe,  he  was  to  get  security  before  the  goods 
were  delivered.  In  April  1773,  he  repeats 
the  recommendation,  and  adds,  you  have 
not  told  me  who  they  were.  But  above  all, 
in  April  1775,  he  sajs  he  has  debited  Mr. 
Tabb  with  the  monies  received,  by  him,  of 
Richard  Hill  A  Co.  and  begs  him  to  receive 
as  much  as  possible  from  his  other  debts. 
3.  That  Gist  was  bound  by  the  contract  to 
sell  the  tobaccos  consigned  for  a  commis- 
sion of  ten  shillings  per  hogshead  only,  in- 
stead of  the  three  per  cent,  on  the  gross 
sales,  charged  by  him.  That  the  allega* 
tions  of  the  bill  are  express  upon  that 
point;  and  ought  to  have  been  answered 
specifically;  which  was  not  done;  and 
Gist's  own  letters,   as  well  as  John  Tabb's 
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memorandum  upon  that  of  the  31st  of  De- 
cember, 1768,  were  conclusive  against  him. 
4.  That  pajm.ent  of  any  part  of  the  judg- 
ments, ought  not  to  be  enforced,  until  a 
fair  account  of  the  sales  of  the  tobaccos  on 
hand,  in  1775,  1776,  was  rendered. 

G.  K.  Taylor  and  Call,  contra.  The  de- 
rangement of  Tabb's  mind  is  not  estab- 
lished ;  the  most  that  can  be  derived  from 
the  testimony  is,  that  he  was  sometimes 
melancholy,  but  utter  incapacity  is  not 
proved.  Tabb  knew  and  approved  of  the 
establishments  of  Richard  Hill  &  Co.,  and 
Moss  Armstead  &  Co.,  at  the  time  of  their 
formation :  for  Booker  had  been  brought  up 
in  his  father's  counting  house,  and  had 
the  entire  confidence  of  Mr.  Tabb  himself; 
and  therefore,  it  is  impossible  to  believe 
that  he  had  not  consulted  him  upon  such 
important  aifairs.  But  whether  he  knew 
of  the  formation  of  them  originally,  or 
not,  it  is  plain  he  knew  of  them  after- 
wards; and,  as  he  never  dissented,  he 
must  be  considered  as  having  assented  to 
them  from  the  beginning.  Gist  was, 
naturally,  led,  from  the  letter  of  Tabb, 
and  the  recommendation  of  Richard  Booker 
&  Co.,  to  believe,  that  either  a 
289  ^partnership,  or  some  agreement  for 
mutual  obligation,  subsisted  between 
them  ;  which  justified  his  confidence  in  the 
responsibility  of  Richard  Booker  &  Co.  for 
the  shipments.  Tabb  was  a  continuing 
partner  of  Richard  Booker  &  Co. ;  and  re- 
sponsible for  all  their  undertakings :  which 
is  proved  by  the  articles  between  Tabb  and 
Field,  as  surviving  partners,  and  Shore;  by 
sundry  letters,  the  advertisement  in  the 
newspapers  in  May  1784  ;  and  various  other 
circumstances.  The  inference  of  law  is, 
that  the  transactions  of  the  firm  were  founded 
on  the  implied  agreement  of  all  the  partners, 
as  there  is  a  reciprocal  confidence  in  each, 
that  the  principal  managers  will  act  for  the 
benefit  of  the  whole.  The  answer  is  com- 
pletely responsive  to  the  bill,  and  must  be 
disproved,  or  it  is  conclusive.  The  accounts 
exhibited  the  transactions  fairly  and  fully  ; 
and,  if  wrong,  would,  and  ought  to,  have 
been  objected  to.  John  Tabb's  memoran- 
dum to  Gist's  letter  was  immaterial,  as  Gist 
was  not  privy  to  it  ;  and  it  does  not  even 
appear  when  it  was  made.  The  connexion 
between  Richard  Booker  &  Co.,  and  Richard 
Hill  &  Co.,  and  Moss  Armstead  &  Co.  was 
matter  of  general  notoriety ;  which  is  suflB- 
cient  in  a  ca^e  of  this  nature  :  and,  there- 
fore, Tabb  ought  to  prove  dissent,  or  the 
contrary  be  presumed.  The  accounts  had  all 
been  sent  prior  to  the  war,  and  no  exception 
taken,  which  precludes  the  complainants 
from  objecting  to  them  now.  1  Vin.  Suppl. 
44  ;  1  Eq.  Cas.  Ab.  13.  The  plaintiff's  own 
documents  prove  that  Tabb  was  considered 
as  a  partner. 

Cur.  adv.  vult. 

MARSHALL,  Chief  Justice.  This  suit  is 
brought  to  enjoin  judgments  to  a  large 
amount  obtaiued  by  the  defendant  Samuel 
Gist,  against  the  intestate  of  the  complain- 
ants, as  surviving  partner  of  Moss  Arm- 
stead &  Co.,  Richard  Hill  &  Co.,  Richard 
Booker  &  Co.,  and  William  Watkins  &  Co. 

The  points  made  by  the  counsel  for  the 
complainants  are, 

1st.  That  their  intestate  was  in   such  a 


state   of    mental    derangement     when    the 
suits   were   instituted,  and   the   judg- 

290  ments  *complained  of  were  rendered, 
that  those  judgments  ought  not  to  bind 

him  ;  and  his  representatives  ought  yet  to  be 
permitted  to  defend  his  estate  against  the 
claims  on  which  they  are  founded. 

2ndly.  That  he  is  not  liable  for  the  debts 
of  Moss  Armstead  &  Co.,  and  Richard  Hill 
&  Co. ;  because  he  was  never  a  member  bf 
either  of  those  firms. 

3dly.  That  Samuel  Gist  is  greatly  in- 
debted to  their  intestate  on  private  account ; 
which  debt  ought  to  be  opposed  to  the  debts 
due  from  him  as  surviving  partner  of  Rich- 
ard Booker  &  Co. ,  and  William  Watkins  & 
Co. 

Without  going  into  a  minute  investigation 
of  the  testimony  respecting  Mr.  Tabb's  state 
of  mind  for  several  years  before  his  death  ; 
or  determining,  whether  its  derangement  was 
so  complete,  during  the  whole  of  that  time, 
as  to  invalidate  any  specific  contract  he 
might  have  entered  into,  it  is  sufficient  to 
observe,  that  the  condition  of  his  mind  was 
certainly  such,  as  might  well  account  for  his 
having  failed  to  search  out,  and  set  up,  a  real 
defence,  at  law  ;  and  therefore,  if  he  pos- 
sessed such  real  defence,  the  judgments 
ought  not  to  preclude  his  representatives 
from  it  now. 

The  question,  whether  he  was  a  partner  of 
either  or  both  the  concerns  of  Richard  Hill 
&  Co.,  and  Moss  Armstead  &  Co  ,  is  therefore 
considered  as  now  perfectly  open,  to  be 
decided  on  such  testimony  as  may  be  ad- 
duced by  either  party. 

It  is  admitted  that  Mr.  Tabb  was  a  partner 
of  Richard  Hill  &  Co.,  and  that  Richard 
Booker  &  Co.  held  an  interest  in  Moss 
Armstead  &  Co.  and  Richard  Hill  A  Co.  : 
But  it  is  denied,  that  Mr.  Tabb  knew  of  that 
interest ;  and  it  is  contended,  that  he  could 
not  be  made  a  partner  of  those  firms  by  any 
act  of  his  copartners,  or  otherwise,  than  by 
his  own  consent. 

It  is  also  admitted,  that  Gist  was  unac- 
quainted with  the  members  of  either  Richard 
Hill  &  Co.,  or  Moss  Armstead  &  Co. ;  that  he 
did  not  credit  them  on  the  confidence,  that 
Richard  Booker  &  Co.  were  of  the  part- 

291  nership  :  and,    of  ^consequence,   that 
the  accountability  of  Mr.    Tabb,    for 

them,  cannot  be  maintained,  on  the  ground 
of  their  being  led  to  consider  him  as  a  part- 
ner. 

It  was  stated  by  one  of  the  counsel  for  the 
defendants,  that,  being  bound  by  all  the  acts 
of  the  company,  Mr.  Tabb  became  a  member 
of  any  copartnery  into  which  Richard 
Booker  &  Co. ,  should  enter,  whether  he  did, 
or  did  not,  assent  individually  to  being  en- 
gaged. 

To  this  opinion,  in  the  latitude  in  which  it 
was  laid  down,  I  cannot  subscribe;  and,  if 
in  the  progress  of  the  suit,  it  should  be 
deemed  necessary  to  insist  upon  it,  and  the 
gentleman  who  has  advanced  it,  still  retains 
it,  I  will  thank  him  to  furnish  me  with  those 
authorities,  on  which,  he  may  rely.  The 
opinion  to  which  I  now  incline  is,  that  the 
assent  of  any  member  of  a  particular  firm,  is 
necessary  to  engage  him  as  a  member  of  a 
new  firm  ;  and  that  the  general  authority 
given  by  all  to  each,  or  even  to  the  acting  or 
managing  partners,  to  bind  the  whole  com- 
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pany,  does  not  extend  to  the  erection  of  new 
companies,  composed  of  new  members. 

In  order  to  subject  Mr.  Tabb  as  a  partner 
of  Richard  Hill  &  Co.,  and  Moss  Armstead  & 
Co.,  his  consent  to  become  a  partner  must  be 
shown.  But  to  show  this  consent,  an  express 
declaration  from  himself  cannot  be  consid- 
ered as  indispensible  ;  other  testimony  ougfht 
to  be  received,  and  circumstances  must  be 
resorted  to  in  order  to  ascertain  the  fact. 

It  is  relied  upon,  by  the  counsel  for  the  de- 
fendant, as  prima  facie  evidence  of  his 
assent,  that  Booker  and  Field  cannot  be  pre- 
sumed to  have  enfra.ged  the  firm  in  a  new 
partnership,  without  his  approbation. 

The  circumstances  of  the  company  strongly 
support  this  presumption.  The  members  of 
it  resided  at  no  great  distance,  and  its  busi- 
ness was  conducted  almost  under  the  eye  of 
of  Mr.  Tabb.  In  the  ordinary  course  of  hu- 
man affairs,  he  must  frequently  have  fallen 
in  with  his  partners,  and  have  made  some 
enquiries  into  the  affairs  of  the  company.  It 
is  presuming  too  much  to  suppose  he 

292  could  have  remained  ^uninformed  of  a 
circumstance  so  interesting  to  himself, 

as  that  Richard  Booker  &  Co.,  of  whom  be 
was  one,  had  entered  into  a  new  partnership  ; 
and,  if  he  did  know  it,  and  made  no  objection 
to  it,  his  consent  to  the  transaction  would 
very  certainly  be  implied.  It  is  not  stated 
that  the  members  composing  the  firms  of 
Richard  Hill  &  Co.,  and  Moss  Armstead  & 
Co.,  were  concealed  from  the  world ;  or  less 
known  than  is  usual  on  such  occasions. 
Nor  is  it  stated,  not  to  have  been  a  matter  of 
notoriety,  that  a  share  in  each  was  held  by 
Richard  Booker  &  Co.  I  cannot,  therefore, 
presume  any  extraordinary  concealment  to 
have  been  used,  or  that  Mr.  Tabb  was  unac- 
quainted with  a  circumstance  which  it  so 
much  concerned  him  to  know,  and  which  it 
was  so  much  in  his  power  to  know. 

This  presumption  has  been  met  by  the 
complainants,  who  state  that  their  intestate 
withdrew  himself  in  1771  from  the  copart- 
nery of  Richard  Booker  &  Co.,  and  might 
therefore  very  well  be  presumed  no  longer  to 
enquire  concerning  their  transactions. 

The  articles  of  agreement  entered  into  with 
Shore,  in  1774,  seem  to  me  to  be  very  strong 
on  this  point.  In  that  paper,  Tabb  states 
himself  one  of  the  surviving  partners  of  the 
company  :  he  contracts  with  an  agent  for 
the  management  of  its  affairs ;  binds  him- 
self for  the  salary  of  that  agent,  whom  he 
obliges  to  account  to  him  as  well  as  to  The- 
ophilus  Field,  and  to  pay  him  as  well  as 
Field,  the  money  which  might  be  collected. 
If  he  had  left  only  his  name  to  the  company, 
and  had  no  real  interest  in  it,  this  agreement 
would,  most  probably,  have  been  expressed 
in  very  different  terms.  Another  evidence 
on  this  subject,  is,  I  think,  his  opening  a  let- 
ter to  Richard  Booker  &  Co.  It  is  a  liberty 
which  only  a  member  of  that  company  would 
have  taken.  The  counsel  for  Mr.  Tabb*s  ad- 
ministrators, endeavour  to  account  for  it  by 
stating  that  the  London  mark  was  on  the 
letter,  and  might  well  be  considered  by  him 
as  containing  a  dun.  That,  I  believe,  does 
not  follow.  Letters  from  London  to  Amer- 
ican   merchants    are    not    necessarily 

293  written  for  the  purpose  of  demanding 
money.     But  should  this  even  be  con- 

ded,  the  fact  would  still  evidence  a  solici- 


tude to  enquire  into  the  affairs  of  Richard 
Booker  &  Co. ;  and  that  solicitude  would 
have  informed  him  they  had  taken  an  inter- 
est in  the  other  firms. 

Another  circumstance  of  some  weight  with 
me,  is  furnished  by  the  correspondence  with 
Gist.  Richard  Booker  A  Co.  (which  Gist  con- 
sidered as  Tabb>,  had  recommended  Moss 
Armstead  &  Co. .  and  Richard  Hill  &  Co. ;  and 
Gist  complained  of  their  want  of  punctual- 
ity. He  enquires  who  they  are,  and  employs 
Tabb  to  collect  from  them.  It  is  scarcely 
possible,  that,  under  such  circumstances, 
Tabb  should  not  learn  that  Richard  Booker 
&  Co.,  were  interested  with  them. 

That  an  open  letter,  directed  to  Richard 
Hill  &  Co.,  should  be  among  Tabb's  papers, 
is  not  a  circumstance  of  entire  indifference. 
It  is  true,  that  letter  may  have  been  obtained 
by  his  administrators  since  his  death,  or 
may  have  been  received  by  himself,  after  he 
was  rendered  liable  as  a  partner.  If  so. 
these,  or  any  other  circumstance  tending  to 
do  away  the  influence  arising  from  being  in 
possession  of  such  a  letter,  may,  and  ought 
to  be  shewn. 

It  does  not  appear  when  Tabb,  if  he  ever 
did,  withdrew  from  Richard  Booker  &  Co. ; 
or  when  the  two  other  companies  were 
formed.  It  is  said  by  the  plaintiff's  counsel, 
that  he  withdrew  in  1771  ;  and,  in  January 
1772,  Gist  writes  to  Tabb  concerning  Rich- 
ard Hill  &  Co.,  as  his  correspondents,  and 
asks  concerning  their  punctuality.  It  is 
probable  that  the  new  companies  were 
formed  prior  to  the  date  of  the  supposed 
withdrawing ;  and  if  so,  then,  according  to 
the  view  I  have  been  taking,  he  would  be  re- 
sponsible, whether  he  withdrew  or  not :  Bnt, 
if  afterwards,  (supposing  the  withdrawing 
can  be  proved,)  even  then,  according  to  the 
same  view,  he  may  be  liable  to  one  not  know- 
ing that  he  had  withdrawn,  as  he  suffered  his 
name  to  be  used,  without  any  public  declara- 
tion of  dissent. 
294  *It  is  unnecessary,  however,  to  de- 
cide this  question  absolutely  now ; 
other  testimony  may  be  obtained,  which 
may  change  its  present  appearance.  There 
may,  perhaps,  be  the  testimony  of  merchants 
of  that  day  to  show  that  it  either  was,  or  was 
not  understood  that  Richard  Booker  &  Co 
had  an  interest  in  the  two  firms  of  Richard 
Hill  A  Co.  and  Moss  Armstead  &  Co.,  or 
other  circumstances  may  be  adduced  to  influ- 
ence the  case.  But  I  have  thought  it  rig-ht 
to  signify  the  impressions  received  from  the 
testimony  now  in  the  cause.  If  nothing 
further  should  appear,  the  opinion  to  which 
I  strongly  incline  is,  that  Mr.  Tabb  cannot 
be  considered  as  ignorant  of  the  copartner- 
ship formed  by  Richard  Booker  &  Co.  with 
Moss  Armstead  &  Co.  and  Richard  Hill  & 
Co.;  and,  if  he  was  not  ignorant  of  those  co- 
partnerships, his  silent  acquiescence,  under 
their  use  of  the  firm,  to  which  he  was  Icnown 
to  belong,  is  evidence  of  his  consent,  that 
they  should  use  it. 

The  most  material  enquiry  in  the  case  is. 
to  what  commissions  was  the  defendant, 
Samuel  Gist,  entitled,  on  the  sales  of  the 
tobacco  shipped  to  him  by  Tabb  ? 

The  bill  charges  expressly  an  agreement, 
entered  into,  with  Samuel  Gist,  by  John 
Tabb,  while  in  England  in  1768,  that  he 
should  sell  the  tobaccos  shipped  to  him  by 
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Thomas  Tabb  &  Son,  at  a  commission  of 
ten  shilling's  per  hogshead. 

The  counsej,  for  the  complainants  suppose 
this  allegation  of  the  bill  to  have  required  a 
much  more  explicit  answer  than  it  has  re- 
ceived ;  and  presuming  it  to  have  been 
evaded,  infers  from  thence  a  consciousness, 
in  the  defendant  Gist,  of  its  truth.  If  this 
explicit  allegation  had  not  been  as  explicitly 
answered,  the  answer  might  very  properly 
have  been  excepted  to,  as  insufficient.  But, 
on  examining  the  answer  it  does  not  appear, 
to  me,  liable  to  the  objection,  which  has  been 
made  to  it. 

The  defendant.  Gist, .  states,  that  Thomas 

Tabb  &  Son  had.  in  1768,  shipped,  in  different 

vessels,  a  very  large  quantity  of  tobacco  to 

Deberl,   Burkett    &    Say  re,    and   had 

295  *drawn    bills,    on    them,    to    a    great 
amount.    That  John    Tabb    preceded 

both  the  tobacco  and  bills,  and  on  his  ar- 
rival in  L/ondon,  found  Debert,  Burkett  & 
Sayre,  unable  to  pay  his  bills,  and  unfit  to 
be  trusted  with  the  sale  of  his  tobacco. 
That,  from  friendship  to  Tabb,  and  com- 
passion for  his  distress,  he  consented  to  sell 
the  tobaccos  consigned,  to  Debert,  Burkett 
&  Sayre,  on  the  same  commission,  at  which 
the  original  consignees  were  to  have  sold 
them.  That  Tabb  applied  to  him  to  sell  fu- 
ture consignments  on  the  same  terms,  but 
he  peremptorily  refused  to  do  so.  The  an- 
swer then,  without  stating  any  agreement 
respecting  commissions  on  future  consign- 
ments of  tobacco,  proceeds  to  detail  the 
advantageous  terms  on  which  he  agreed  to 
transact  the  other  business  of  Thomas  Tabb 
&  Son  in  London.  In  this  answer  no  agree- 
ment whatever,  respecting  future  commis- 
sions, on  the  sales  of  tobacco,  is  stated. 

In  the  supplemental  answer,  this  subject 
is  again  taken  up.  The  agreement  for  the 
ten  shillings  per  hogshead  is  again  declared 
to  have  been  limited  to  the  sales  of  the  car- 
goes consigned  to  Debert,  Burkett  &  Sayre  ; 
and  that  whole  transaction  is  stated  more  in 
detail.  The  answer  then  proceeds  to  aver, 
explicitly,  that  Gist  refused  to  extend  the 
agreement  to  future  consignments,  and  that, 
with  respect  to  them,  it  was  positively  con- 
tracted that  he  should  sell  on  a  commission 
of  two  and  a  half  per  cent.,  with  the  addition 
of  half  per  cent,  for  guaranteeing  the  debts. 

The  answer  adds  another  circumstance  of 
infinite  importance,  which,  if  untrue,  it  is 
incumbent  on  the  complainants  to  disprove. 
It  is,  that,  for  seven  years,  he  continued  to 
transmit  accounts  of  sales  and  accounts  cur- 
rent to  Thomas  Tabb,  and  Thomas  Tabb  & 
Son,  conforming  to  this  idea  of  the  agreement 
between  them,  and  that  they  never  objected 
to  such  accounts.  It  is,  I  say,  incumbent  on 
the  complianants  to  disprove  it,  because,  if 
it  is  untrue,  they  must  be  supposed  to  possess 
the  means  of  shewing  its  untruth. 

The  counsel  for  Mr.  Gist  have  insisted  very 
strongly  on  the  evidence  furnished  by 

296  the  answer,   which,  they  say,  is  *ex- 
plicit,  and  is  responsive  to  the  bill.     It 

is  admitted  to  be  so  ;  and  unless  there  be 
sufficient  reason  for  questioning  the  verity  of 
these  allegations  of  the  answer,  they  must 
decide  the  cause. 

Without  saying  what  the  opinion  of  the 
court  may  be,  when  that  further  information 
shall  be  received,  which  will  now  be  required 


I  think  the  different  averments  of  the  defend- 
ant's answer,  and  the  documents  referred 
to,  afford  sufficient  reason  for  believing  that 
some  agreement,  other  than  that  stated  by 
Mr.  Gist,  must  have  been  entered  into  by 
the  parties ;  and  consequently  that  a  decision 
ought* to  be  suspended  for  further  enquiry. 

I  shall  not  rest,  much,  on  the  omission 
in  the  first  answer  to  state  what  was  the  real 
contract  to  govern  future  sales  to  be  made, 
by  Gist,  for  Tabb  ;  because,  although  such  a 
statement  might  have  been  expected,  yet  the 
bill  does  not  require  it ;  and  the  omission  to 
state  it  was  therefore  excusable.  But  I  think 
the  motives  leading  to  the  contract  for  ten 
shillings  per  hogshead,  on  the  tobaccos  con- 
signed to  Debert,  Burkett  &  Sayre,  deserve 
some  notice.  Mr.  Gist  was  aware  that'  his 
consenting  to  sell  a  considerable  quantity  of 
tobacco  for  a  commissioner  of  ten  shillings 
per  hogshead  would  lead  to  the  expectation 
of  his  continuing  to  sell  on  that  commission, 
and  might  create  some  presumption  that  an 
agreement,  to  that  effect,  was  actually  made. 
He,  therefore,  searches  for  a  motive  which 
should  discriminate  between  that  particular 
transaction  and  the  general  course  of  busi- 
ness. The  motive  which  he  assigns  is 
friendship  and  compassion  for  Tabb. 

One  of  the  most  opulent  merchants  of 
Virginia,  having  near  a  thousand  hogshead 
of  tobacco  at  his  disposal,  is  not  much  an 
object  of  compassion.  But  Mr.  Gist  very 
soon  forgets  the  motives  assigned  for  his 
own  conduct.  He  considers  himself  as  ab- 
solved from  the  contract  he  had  made,  by  the 
act  of  Mr.  Tabb  in  selling  himself  the  cargo 
of  the  Molly,  which  amounted  to  about  five 
hundred  hogsheads.  Now  if  from  motives  of 
friendship  and  compassion,  he  had 
297  ^consented  to  sell  all  the  tobaccos  con- 
signed to  Debert,  Burkett  &  Sayre,  at 
a  commission  which  did  not  compensate  his 
trouble,  I  cannot  conceive  how  a  diminution 
of  the  quantity  to  be  sold,  on  such  terms, 
could  be  considered  as  injurious  to  him.  But 
the  compassion  and  friendship  of  Mr.  Gist, 
displays  itself  in  a  still  more  extraordinary 
manner.  He  represents  himself  to  have  pur- 
chased originally  the  whole  cargo  of  the 
Molly  ;  but  that  Tabb  afterwards  sold  a  part 
of  it,  for  about  ;^400  more  than  he  was  to 
have  given.  This  is  a  profit  to  which  he 
thinks  himself,  in  equity,  entitled  ;  and  be- 
cause another  person  in  the  market  pur- 
chased the  commodity  of  his  friend  at  a 
much  higher  price  than  his  compassion 
would  allow  him  to  give,  he  considers  it  as  so 
much  profit  withdrawn  from  himself,  for 
which  he  is  entitled  to  compensation.  In 
still  another  view,  the  statements  of  Mr. 
Gist  on  this  subject  deserve    to   be  noticed. 

A  comparison  between  the  answers  of  Gist 
and  Shore,  on  the  subject  of  commission, 
suggests  a  remark  too,  not  altogether  unwor- 
thy of  attention.  Mr.  Gist  says  that  Mr. 
Tabb  objected,  since  the  conclusion  of  the 
war,  to  the  charge  of  comfnissions  in  his 
accounts,  and  that  he  had  fully  explained 
that  subject  in  his  letters  to  Mr.  Shore.  We 
should  expect  then  that  Mr.  Shore  would,  in 
his  answer,  altogether  omit  the  subject,  or 
give  the  explanation  he  had  received  from 
Mr.  Gist.  He  does  neither.  He  would  ap- 
pear to  have  received  no  information  what- 
ever from  Gist  on  this  subject,  and  to  remark. 
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only,  on  the  statement  made  by  the  com- 
plainants in  their  bill.  This  would  certainly 
indicate  that  the  explanation,  given  him  by 
Mr.  Gist,  was  not  such  as  Mr.  Shore  chose  to 
rely  on. 

The  parties  admit  some  agreement  in  1768. 
Tabb  says  that  it  was  for  future  consign- 
ments; Gist,  that  it  was  for  those  addressed 
to  Debert,  Burkett  &  Sayre. 

In  examining  the  testimony  in  the  cause, 
other  than  is  to  be  found  in  the  answers 
themselves,  the  iirst  document  is  that  of 
October  10th,  1768,  which  says,  "your 
298  son,  no.  *doubt,  has  acquainted  you 
with  his  selling  me  the  Thomas's  cargo, 
and  the  price,  as  also  the  terms  on  which  I 
have  agreed  to  sell  the  Molly's  car^o  when 
it  arrives,  but  as  these  things  are  out  of  the 
common  road,  I  must  beg  you  not  to  men- 
tion it  to   any  person  living." 

This  letter  plainly  relates  to  a  single 
cargo.  Not  to  future  consignments,  nor  to 
the  whole  tobacco  consigned  to  Debert,  Bur- 
kett &  Sayre. 

The  next  letter  is  December  31, 1768,  which 
says,  "your  son  will  inform  you  the  terms 
we  are  upon  as  to  the  commission,  as  well  as 
that  on  which  I  am  to  sell  your  tobacco ; 
which  I  desire  may  be  an  entire  secret." 
At  the  foot  of  this  letter  is  a  memorandum 
made  by  Mr.  Tabb,  at  what  time  is  unknown, 
in  these  words,  "the  terms  for  selling  the 
tobacco  was  ten  shillings  per  hogshead  for 
commission,  and  we  to  have  every  advan- 
tage for  king's  allowance,  &c." 

This  letter  is  averred  by  the  defendant  to 
relate,  only,  to  the  cargo  of  the  Molly, 
and  in  this  he  may  be  correct ;  but  I  will 
state  some  reasons  in  support  of  a  supposi- 
tion that  he  has,  perhaps  confounded  dates, 
and  that  this  observation  was  rather  de- 
signed for  the  letter  of  October  10th,  than 
that  of  December  31. 

Mr.  Gist  had  already  mentioned  the 
Molly  to  Mr.  Tabb,  and  had  expressed  a  con- 
fidence, that  his  soh  had  informed  him  of 
the  terms  on  which  that  cargo  was  to  to  be 
sold.  When  speaking  of  a  contract  to  have 
related  to  a  single  vessel,  he  uses  terms  ap- 
plying, only,  to  a  single  vessel  ;  when,  then, 
he  changes  his  language,  and  uses  terms 
applicable  to  the  business  generally,  there  is 
reason  to  suppose  he  speaks  of  a  contract 
embracing  the  business  generally.  He  says 
too,  "your  son  will  inform  you."  A  phrase- 
ology which  contrasted  with  that  of  the  let- 
ter of  October  10th,  strongly  indicates  a 
different  contract,  of  which  information  had 
not  probably  been  before  given.  It  is  the 
language  which  would  be  used,  if  the  son 
was  then  about  to  sail,  or  had  just  sailed, 
for  America;  and  would  give  the  informa- 
tion verbally.  The  idea,  that  the  fact  is  so, 
receives  some  support  from  the  circum- 
299  stance  *that  the  letter  of  December 
31st,  is  addressed  to  Thomas  Tabb, 
and  that  of  March  25th  following,  is  ad- 
dressed to  Thon^as  Tabb  &  Son. 

It  is  true,  that  the  words  "your  son  will 
inform  you  the  terms  we  are  upon  as  to  the 
commission,  as  well  as  that  on  which  I  am  to 
sell  your  tobacco,"  may  be  limited  by  other 
testimony  to  a  single  cargo ;  but  it  is  not 
less  true,  that  the  words  naturally  import  a 
general  contract ;  and  when  it  is  observed 
hat  the  agreement,  respecting  the  commis- 


sion, is  confessedly  a  general  one,  there  is 
the  more  reason  to  believe  that,  that  respect- 
ing the  tobacco,  made  between  the  same 
persons,  probably  at  the  same  time,  relative 
to  a  branch  of  the  same  business,  and  com- 
municated in  the  same  sentence,  and  with 
the  same  mode  of  expression,  was  of  the  same 
extent.  The  whole  agreement  then  subsist- 
ing, may  have  respected  a  single  cargo,  and 
the  agreement  may  have  been  extended. 
This  is  said  to  be  explained  by  the  letter  of 
October  10th.     I  think  so. 

The  next  letter,  upon  this  subject,  is  not 
to  me  conclusive ;  but  I  think  it  rather  less 
equivocal  than  that  which  has  just  been 
noticed. 

It  is  the  letter  of  the  2Sth  of  March,  1769, 
and  is  addressed  to  Thomas  Tabb  A  Son.  In 
that  letter  Mr.  Gist  states  his  conviction  that 
the  extravagant  charges  on  goods,  together 
with  the  large  commissions  on  tobacco,  have 
driven  the  consignment  business  from  LfOn- 
don  :  He  is  therefore  determined  to  do  busi- 
ness, with  punctual  people,  on  the  very  best 
terms. 

This  resolution  is,  certainly,  not  limited  to 
a  single  transaction,  but  is  to  govern  per- 
manently ;  for  it  is  to  retain  the  consign- 
ment business,  which  was  leaving  London 
in  consequence  of  the  "extravagant  charges 
on  goods,  together  with  the  large  commis- 
sions on  tobacco;"  and  the  business  he  was 
determined  to  do  "on  the  best  terms,"  and 
clearly  on  better  terms  than  those  which  had 
driven  the  consignments  elsewhere,  related 
to  the  charges  on  goods,  and  the  commis- 
sion on  tobacco. 
300  *He  then  proceeds  to  state  to  Mr. 
Tabb,  the  terms  on  which  he  shipped 
his  goods,  and  did  his  insurance  tmsiness, 
which  he  adds,  "with  the  commission  I 
charge  on  the  sale  of  your  tobacco,  will  en- 
able you  to  ship  tobacco  as  well  to  this  port, 
as  to  any  other  place  in  the  kingdom  :  indeed 
the  prices  are  always  better  here,  but  it 
is  the  great  charge  attending  it  that  destroys 
the  sale." 

A  criticism  on  this  sentence  cannot  be 
necessary  to  shew  that  the  words,  according 
to  their  natural  import,  relate  to  the  general 
course  of  doing  business ;  and,  if  to  any 
specific  agreement  whatever,  to  one  which 
extends  to  the  business  generally. 

Mr.  Gist,  however,  in  his  answer,  avers 
that  these  expressions  allude  only  to  an 
agreement  to  sell  the  cargo  of  the  Nancy, 
and  that  no  agre<;ment,  at  the  rate  that 
cargo  was  sold,  was  ever  made  for  future 
consignments. 

This  may  be  true.  Admitting  it  to  be 
true,  the  necessary  enquiry  is,  what  then  is 
the  operation  of  this  letter? 

An  agreement  has  been  made  between 
Gist  and  the  younger  Tabb  for  his  father, 
for  the  sale  of  a  particular  cargo  of  tobacco, 
at  a  specified  commission.  They  separate, 
and  the  younger  Tabb  returns  to  America, 
and  reports  the  contract  to  his  father.  Gist 
then  writes  a  letter  to  Tabb  A  Son,  in  which 
he  represents  the  high  charges  on  goods,  and 
on  the  sales  of  tobacco,  as  the  causes  which 
had  driven  the  consignment  business  from 
London,  whither  the  price  of  tobacco  would 
allure  it,  but  for  these  causes.  He  is  deter- 
mined to  do  business  on  better  terms.  Yea 
perceive,  he  says,  what   I  have  charged  on 
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the  shipment  of  your  floods,  and  this,  with 
the  commission  I  charge  on  your  tobacco, 
will  enable  you  to  ship  to  this  port.  What 
commission  is  here  alluded  to?  Mr.  Gist 
says  the  commission  on  the  sales  of  the  cargo 
of  the  Nancy.  Be  it  so.  But  how  was  that? 
The  letter  is  clearly  designed  to  affect  his 
future  conduct  through  the  medium  of  his 
future  interest.  It  must  then  be  understood 
as  a  proposition  for  the  transaction  of  future 
business.  The  present  commission  on  the 
cargo    of    the     Nancy,     as     well    as 

301  ^the  present  charge  on  insurance,  and 
shipment  of  goods,  must  be  understood 

as  constituting  the  rule  for  future  charge,  or 
the  letter  is  deceptive. 

It  would  seem  as  if  Mr.  Gist  was  aware  of 
this,  and  therefore  his  answer  proceeds  to 
state,  that  in  consequence  of  the  sale,  by  Mr. 
Tabb's  agreement,  of  the  greater  part  of  the 
tobacco  consigned  to  Debert,  Burkett  & 
Sayre,  he  had  considered  himself  as  absolved 
from  the  contract  of  selling  the  cargo  of  the 
Nancy  at  ten  shillings  per  hogshead,  and 
had  determined  to  charge  two  and  a  half  per 
cent,  on  the  gross  amount  of  sales,  and  this 
was  the  commission  particularly  agreed  on 
for  the  business  generally  with  Tabb,  and 
the  particular  commission  alluded  to  in  his 
letter  of  the  25th  of  March. 

Let  us  enquire  how  far  this  explanation 
will  answer  the  purpose. 

The  letter  does  not  mention  the  amount  of 
the  commission,  but  plainly  alludes  to  a 
charge  supposed  to  be  known  to  Mr.  Tabb. 
This,  he  says,  was  the  charge  on  the  sales  of 
the  cargo  of  the  Nancy.  Mr.  John  Tabb 
left  England  in  the  expectation  that  this 
cargo  was  to  be  sold  according  to  the  origi- 
nal contract,  for  Mr.  Gist  does  not  allege 
that  he  ever  told  Mr.  Tabb  he  intended  to 
charge  a  higher  commission  than  was  stipu- 
lated. The  sales  of  the  cargo  did  not  accom- 
pany this  letter.  They  were  not  sent  till 
June  in  the  following  year.  How,  then, 
could  Mr.  Gist  refer  to  two  and  a  half  per 
cent,  as  the  commission  on  the  sales  of  the 
cargo,  when  he  had  stipulated  to  sell  for  ten 
shillings,  and  had  never  informed  Mr.  Tabb 
of  his  internal  resolution  to  charge  a  higher 
commission  ?  Admitting  Mr.  Tabb  to  under- 
stand this  as  referring  to  the  sales  of  that 
cargo,  he  must  understand  it  as  referring  to 
ten  shillings  per  hogshead  commission  :  be- 
cause that  was  the  agreement,  and  it  was 
not  changed. 

But  it  may  be  supposed,  that  this  is  mere 

inaccuracy  of  expression,  and  that  the  words 

refer  to  the  general  agreement  of  two  and  a 

half  per  cent,  commission  asserted  in 

302  the  answer.    *Even  this  will  not  serve 
the  purpose.     The    letter   apparently 

alludes  to  a  commission  lower  than  that 
which  it  complains  of  as  too  high,  and  the 
answer  expressly  states,  that  the  commission 
alluded  to  was  the  customary  commission. 

The  defendant  also  states,  that  he  deter- 
mined to  charge  a  commission  of  two  and  a 
half  per  cent.,  when  the  letter  of  the  25th  of 
March  was  written,  and  that  this  is  the  com- 
mission that  letter  alludes  to.  Yet,  in  his 
letter  of  the  9th  June,  1770,  he  says,  "I  have 
already  wrote  you  by  this  opportunity,  and 
sent  sales  of  your  315  hogsheads  by  the 
Nancy  last  year,  which  you  will  see  are  made 
out  in  the  common  way,  as  I  did  not  care  to 


let  even  my  clerks  know  it  was  to  be  made 
out  different.  I  will  give  you  credit  for  the 
difference  in  account  current." 

Even  so  late  as  the  24th  March,  1771,  he 
says,  "You  will  perceive  in  your  account 
current,  I  have  not  charged  you  any.interest ; 
that  shall  come  in  against  the  commission  on 
your  tobacco,  which  I  did  not  care  should  be 
seen  in  the  counting  house."  Thus  two 
years  after  the  letter  was  written,  which  Mr. 
Gist  asserts  alluded  to  a  different  commission 
from  that  which  had  been  stipulated,  he  con- 
tinues to  assure  Mr.  Tabb  that  the  stipula- 
tion will  be  observed. 

This  is  not  all.  There  is  no  reason  to  sup- 
pose the  account  current,  alluded  to,  con- 
tained only  the  sales  of  the  cargo  of  the 
Nancy.  His  expression  is,  "I  send  all  your 
accounts ;"  and  in  a  different  part  of  the 
same  letter,  he  speaks  of  the  sales  of  a  differ- 
ent cargo,  as  being  transmitted.  There  is 
no  reason  to  suppose  that  the  commission  on 
the  tobacco,  which  is  spoken  of  generally,  is 
not  the  commission  on  all  the  tobaccos  of 
which  accounts  of  sales  were  rendered  by 
that  conveyance,  and  the  letter  makes  no 
discrimination  between  the  commission 
chargeable  on  the  different  cargoes. 

I  have  still  another  observation  to  make 
on  this  subject.  There  is  much  reason  to 
doubt,  whether  the  Nancy  was  really  con- 
signed to  Debert,  Burkett  &  Sayre. 
303  The  allegation  *of  the  answer  is  not, 
in  this  respect,  responsive  to  the  bill, 
and  consequently  is  not  evidence. 

It  does  not  appear  when  Mr.  Tabb  arrived 
in  England.  No  doubt,  on  his  first  arrival, 
he  informed  his  father  of  the  state  of  the 
house  of  Debert,  Burkett  &  Sayre  ;  and,  of 
consequence,  no  further  consignments  would 
be  made  to  them.  How  soon  this  information 
may  have  been  given,  does  not  appear,  but,  it 
certainly,  very  considerably  preceded  the  10th 
of  October,  1768  ;  because,  on  that  day.  Gist 
gives  his  father  notice,  that  he  had  before 
that  time  agreed  to  sell  the  cargo  of  the 
Molly,  and  purchased  from  John  Tabb,  the 
cargo  of  the  Thomas,  and  had  loaded  her 
with  goods,  by  John  Tabb's  order,  to  the 
amount  of  ;f  1137.  8.  0>^.  When  the  Nancy 
arrived  is  not  stated  ;  but  it  was  certainly 
some  time  in  the  year  1769.  The  letter  of 
June  1770,  speaks  of  her  as  a  vessel  arriving  in 
1769.  These  dates  make  it  very  probable, 
though  by  no  means  certain,  that  she  was 
originally  consigned  to  Gidt  himself. 

These  appearances,  from  the  answer  and 
letters,  the  counsel  for  Mr.  Gist  have  endeav- 
oured to  account  for  in  different  ways,  but 
they  have  used  one  argument  which  would 
have  very  great  weight  if  true;  and  which, 
if  clearly  supported  by  the  fact,  might  per- 
haps be  conclusive.  It  is  that  the  accounts 
current,  transmitted  by  Mr.  Gist,  have  regu- 
larly been  received  by  Mr.  Tabb,  and  never 
complained  of.  For  this  assertion  they  have 
the  evidence  of  the  answer,  and  from  the 
nature  of  mercantile  transactions,  it  must  be 
supposed  true,  if  not  disproved  by  the  com- 
plainants. 

The  complainants  have  adduced  several 
letters  on  which  they  rely,  but  there  are 
two  which  seem  to  me  really  to  evidence 
that  Mr.  Tabb  always  considered  himself  as 
entitled  to  the  credit  he  now  claims.  They 
are  of  March  10th,  1773,  and  March  6th,  1774. 
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These  letters  demonstrate  that  Mr.  Tabb 

claimed  a  credit  for  a  deduction  on  account 

of  the  commission,  and  his  own  secret  mode 

of  transacting-  the  business  might  prevent 

their  complaining  in  a  different  man- 

304  ner ;  but  they  do  not  shew  *what  that 
deduction  was.  For  this,  the  memo- 
randum at  the  foot  of  the  letter  of  the  31st 
of  December,  is  appealed  to.  This,  the  an- 
swer, avers  Mr.  Gist  to  be  entirely  ignorant 
of ;  and  from  the  mode  of  expression  used, 
there  is  reason  to  believe  the  memorandum 
was  made  in  Virginia.  I  will  not  now  say, 
what  its  influence  ought  to  be.  The  answer 
also  admits  the  contract  for  the  sales  of  the 
tobaccos  consigned  to  Debert,  Burkett  & 
Sayre,  to  have  stipulated  for  a  commission 
of  ten  shillings  per  hogshead.  These  cir- 
cumstances would  certainly  favour  the 
opinion,  that  the  difference  between  the  com- 
mission charged,  and  ten  shillings  per  hogs- 
head, is  the  credit  to  which  Mr.  Tabb  is 
entitled,  if  it  shall  be  ultimately  determined 
that  he  is  entitled  to  any  thing.  But  there  are 
other  circumstances  of  no  inconsiderable 
weight,  which  would  diminish  this  allowance. 
The  answer,  in  the  most  explicit  terms,  denies 
an  agreement  to  sell  generally  at  ten  shillings; 
and  Mr.  Giles,  in  his  letter  to  Mr.  Shore,  of 
December  12th,  1797,  states  his  information 
from  Mr.  Tabb,  to  be,  that  the  business  was 
to  be  done  at  half  commissions.  There  is, 
then,  a  good  deal  of  difficulty  on  this  point ; 
and  if,  on  the  production  of  the  papers  which 
will  be  directed,  the  opinion  of  the  court 
should  still  be  that  the  complainants  are  en- 
titled to  some  deduction,  it  will  then  be 
necessary  to  determine  what  that  deduc- 
tion is. 

It  is  very  apparent,  that  many  letters  and 
papers  must  have  passed  between  the  par- 
ties, which  would  throw  light  on  this  sub- 
ject. The  complainants  require  that  Mr. 
Gist  should  be  directed  to  produce  on  oath 
all  the  letters  he  ever  received  from  the  in- 
testate of  the  complainants.  I  have  no  objec- 
tion to  making  such  an  order,  but  I  think 
justice  requires,  that  it  should  comprehend 
the  complainants  likewise.  The  letter  book 
of  Mr.  Tabb,  in  such  a  case  as  this,  ought  to 
be  exhibited.  That  a  merchant  doing  busi- 
ness as  extensively  as  Mr.  Tabb,  should  be 
without  a  letter  book,  is  a  phenomenon  in 
the  mercantile  world,  which  requires  very 
clear  testimony  to  be  credited. 

305  *The  shipments  made  since  the  war,  I 
consider  as  very  clearly  out  of  the  con- 
tract. There  is  not  only  evidence  in  the  case 
that  Gist  claimed  the  customary  commission, 
but  I  am  well  satisfied  that  the  war  terminated 
the  old  contract. 

The  complainants  also  required,  that  Gist 
should  be  compelled  to  exhibit  accounts  of 
sales  of  the  tobaccos  in  his  hands  in  1775  and 
1776.  If  he  has  not  already  exhibited  such 
accounts,  it  surely  would  be  reasonable  that 
he  should  do  so.  The  bill  does  not  allege 
that  they  have  not  been  received,  and  the 
answer  states  them  to  have  been  transmitted. 
If,  therefore,  to  transmit  duplicates  would  be 
any  inconvenience  to  Mr.  Gist,  I  certainly 
should  not  direct  it;  but  as  they  may  be 
exhibited  without  inconvenience,  I  have  no 
objection  to  ordering  them,  though  if  any 
expense  attends  the  filing  them,  it  ought  to 
be  defrayed  by  the  complainants. 


There  is  another  part  of  the  case  which 
may  be  of  very  considerable  magnitude. 
The  answer  states  that  several  calculations 
of  interest  have  been  omitted,  to  which  the 
defendant  Gist  is  entitled.  The  letters  leave 
it  not  improbable  that  these  omissions 
were  designed  to  balance  the  commissions. 
Should  the  fact  be  so,  and  Mr.  Tabb's  estate 
should  be  credited  with  the  difference  of 
Commissions,  it  is  reasonable  that  it  should 
be  debited  with  the  omissions  of  interest.  I 
give  no  opinion  as  to  the  fact ;  but  I  shall 
direct  the  commissioner  to  notice  it  in  the 
account. 

On  these  principles,  the  following  decree 
is  to  be  entered  : 

This  cause,  which  abates  as  to  the  defend- 
ant, Thomas  Shore,  by  his  death,  came  on  to 
be  heard  on  the  bill,  answers  (that  of  Thomas 
Shore  being  read  by  consent),  the  deposi- 
tions and  other  exhibits  filed  in  the  cause, 
and  was  argued  by  counsel.  On  considera- 
tion whereof,  it  is  the  opinion  of  the  court 
that  the  complainants  ought  not  to  be  pre- 
cluded by  the  proceedings  at  law,  from  set- 
ting up  in  this  court  a  just  defence  (if  any 
they  have,)  against  the  judg-ments  in  the  bill 
mentioned.  The  several  claims,  therefore, 
on  which  the  judgments  ag-ainst  John  Tabb, 
as  surviving  partner  of  Richard  Booker 
306  &  Co.,  William  Watkins  &  *Co.,  Rich- 
ard Hill  &  Co.,  and  Moss  Armstead  A 
Co.,  were  referred,  are  referred  to  one  of  the 
commissioners  of  this  court,  who  is  directed 
to  examine,  settle  and  report  the  same, 
stating  such  matters  specially,  as  either 
party  may  require,  or  he  may  think  fit.  And 
the  court  is  further  of  opinion,  that  if,  as  is  in 
the  bill  alleged,  any  balance  be  due  from 
Samuel  Gist  to  the  estate  of  John  Tabb,  on 
the  various  transactions  between  them,  that 
balance  ought  to  be  set  off  from  the  judg- 
ments obtained  by  the  said  Samuel  Gist, 
against  the  said  John  Tabb,  as  surviving 
partner  of  the  several  trading  companies 
aforementioned,  to  ascertain  which  fact  the 
accounts  between  the  said  Samuel  Gist  and 
the  said  John  Tabb,  are  also  referred  to  one 
of  the  commissioners  of  this  court  to  be 
examined  and  settled  by  him.  And  he  is 
specially  directed  to  state  the  accounts  be- 
tween the  parties  on  the  following  principles: 

1st.  So  as  to  shew  how  they  will  stand, 
allowing  the  defendant,  Samuel  Gist,  a 
commission  of  ten  shillings  sterling  money 
of  Great  Britain,  on  each  hogshead  of  tobacco 
shipped  to  him  by  Thomas  Tabb  A  Son,  and 
John  Tabb,     previous    to    the day  of 


-,  1775,  and  sold  by  him  on  their  account, 
or  on  the  ac2ount  of  either  of  them  subse- 
quent to  the  31st  of  December,  in  the  year 
1768. 

2dly .  So  as  to  shew  how  the  same  accounts 
will  stand  on  an  allowance  of  one  and  one 
half  per  cent,  commission  on  the  gross 
amount  of  sales  of  all  tobaccos  shipped  and 
sold  by  the  same  parties  respectively,  be- 
tween the  same  periods. 

3dly.  In  making  up  these  accounts,  he  is  to 
calculate  interest  on  the  sums  due  either  of 
the  parties,  according  to  any  special  agree- 
ment which  may  be  proved  to  have  subsisted 
between  them,  or  in  default  of  such  agree 
ment  being-  shewn,  according-  to  the  custom 
of   merchants;  however,    in    the   accounti^ 
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reodered,  such  calculations  of  interest  may 
have  been  omitted. 

The  commissioner  is  further  directed  also  to 
state  the  accounts  in  such  other  manner  as 
may  be  required  by  either  of  the  parties,  stat- 
ing such  matters  specially  as  they  or 
307  either  *of  them  may  direct,  or  he  may 
think  fit,  and  make  report  to  the  court  in 
order  to  a  final  decree.  And  the  more  effectu- 
ally to  enable  the  commissioner  to  make  up 
his  report,  it  is  further  ordered  and  directed, 
that  the  said  Samuel  Gist  do,  on  oath,  ex- 
hibit and  file  with  the  clerk  of  this  court,  all 
the  letters  he  has  ever  received  from  Thomas 
or  John  Tabb  between  the  first  day  of  Janu- 
ary, 1769,  and  the day  of ,  1775,  or 

if  it  be  not  in  his  power  to  produce  such  let- 
ters, that  he  state  in  like  manner  the  cause 
of  such  disability.  And  he  is  further  directed 
to  file  with  the  clerk  of  this  court,  such  ac- 
counts of  sales  of  all  the  tobaccos  received  by 
him  prior  to  the  signing^  of  the  preliminary 
articles  of  peace  between  the  United  States 
of  America,  and  his  Britannic  majesty,  to  be 
sold  ou  account  of  the  said  John  Tabb,  as 
had  not  been  rendered  by  him  previous  to  the 
last  mentioned  time. 

And  it  is  further  ordered,  that  the  com- 
plainants do  file  with  the  clerk  of  this  court 
the  letter  book  of  the  said  John  Tabb,  or 
copies  of  all  the  letters  written  by  him  to  the 

said  Samuel  Gist,  previous  to  the day 

of ,  in  the  year  1775,  verified  on  oath,  or 

if  there  be  no  letter  book,  that  they  do,  on 
oath,  file  all  the  copies  which  are,  or  have 
been,  in  their  possession. 

All  which  matters  and  things  are  decreed 
and  ordered  this  9th  day  of  December,  1802 ; 
and  by  consent  of  parties,  general  commis- 
sions are  awarded  the  parties,  to  be  executed 
before  any  notary  public,  upon  giving  rea- 
sonable notice  thereof. 
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[November,  1826.] 

Vendor  and  Vendee— Absndonment  of  Contract  by  Im- 
pllcatlon.-^-To  sustain  the  vendee's  allegation  that 
tbe  contract  was  abandoned  by  Implication,  the 
conduct  of  the  vendor  ouffbt  to  be  such,  as  to 
Justify  a  reasonable  man,  in  believing  that  he  ac- 
quiesced. _ 

Chancery  Practice— Payment  of  Debt— Peraonalty— 
Primary  Fraud.— In  equity,  whether  the  lands  be 
charged  by  tbe  will,  or  the  bond,  of  the  ancestor, 
creditors  must  exhaust  the  personal  estate,  before 
they  can  resort  to  the  lands.  _, 

Same -Decree  against  Executor— Weight  as  Evidence.* 
—And,  in  such  case,  a  decree  asrainst  the  executor 
is  not  conclusive,  but  prima  facie  evidence  only, 
afirainstthe  heir  or  devisee. 

Covenant— When  Pleaded  a5  a  Reiease.t— To  avoid 
circuity  of  action,  a  covenant  may  be  pleaded  as  a 
release:  but  it  must  be  a  covenant  between  those 
parties  only:  and,  if  it  contains  no  words  of  re- 
lease, it  will  not  be  construed  such,  unless  it  fives 

•Judfl^ment  against  Representative— Weight  a5  Evi- 
dence.—As  to  the  point  that  a  Judirment  affainst  the 
personal  representative,  in  an  action  against  the 
heir  or  devisee,  is  prima  facie  evidence  only  of 
the  existence  of  the  debt  see  the  principal  case 
cited  in  Br*iwis  v.  Lawson.  76  Va.  41.  See  mono- 
ffraphic  noU  on  "Executors  and  Administrators" 
appended  to  Rosser  v,  Depriest,  6  Gratt.  6  :  and 
monofirraphic  note  on  "Judgments"  appended  to 
Smith  V.  Charlton,  7  Gratt.  425. 

Kovenant— When  Construed  a5  a  Release.— In  Bloss 
V.  Plymale,  3  W.  Va.  408,  the  court  said  :  ."In  Darell 
V.  Wendell.  8  N-  H.  869.  it  is  said  *a  release  is  an  ab- 
solute extingmishmentof  the  debt,  while  a  covenant 
not  to  sue  is  not  such  an  extingruishment.  and  is 
never  a  technical  relea.se  and  will  never  be  con- 
strued as  a  release,  unless  It  gives  the  covenant 
rifirht  of  action,  which  will  precisely  countervail 


the  covenantee  a  ri^ht  of  action  which  will  pre- 
cisely countervail  that  to  which  he  is  liable:  and 
unless,  too,  it  was  the  intention  of  the  parties, 
that  the  last  instrument  should  defeat  the  first. 
Obllffors- Release.— Parol  substitution  of  a  third 
person  for  one  of  several  obligors,  does  not  release 
the  rest. 

Executors  of  Two  Persons— Joint  Decree— Moiety  of 
Debt  Settled  by  One.— If  there  be  a  joint  decree 
against  the  executors  of  two  persons,  and  a  cred- 
itor receives  a  moiety  of  the  debt  from  the  repre- 
sentatives of  one  of  them,  and  covenants  not  to 
levy  the  residue  of  the  decree  upon  the  estate  of 
that  one,  it  does  not  discharge  the  representatives 
of  the  other. 

OMlKors— Release  to  One4— What  release  to  one  will 
discharge  the  rest  of  several  obligors;  and  e  con- 
tra. 

Chancery  Practice— Decree— Parties.— It  is  the  course 
of  a  court  of  equity  to  decree,  in  the  first  instance, 
against  the  party  who  is  ultimately  responsible: 
but  this  is  done  only  where  the  parties  are  before 
the  court  at  the  time  of  the  decree,  and  their 
several  liabilities  are  clearly  ascertained. 

Trusts— Application  of  Purchase  Money. {- The  court 
of  chancery  has  established  it  as  a  rule,  that  where 
the  charge  is  general,  the  purchaser  is  not  bound 
to  see  to  the  application  of  the  purchase  money. 

Same— Same— Fraud  and  Collusion.-  But  If  the  trustee 
sells  with  the  avowed  purpose  of  excluding  the 
debts  of  him  who  created  the  trust,  the  purchaser 
voluntarily  assisting  him  in  it,  would  not  be 
secure. 

Same-Same— Same. —And  If  he  have  notice  of  a  debt 
before  he  pays  the  money,  he  may  be  affected.  If 
he  proceeds  with  the  purchase. 

Executor— Sale  of  Chattel— No  Debts— Notice  to  Pur- 
chaser.!!-If  the  executor  sells  a  chattel,  specifi- 
cally devised,  to  a  person  who  knows  there  are  no 
debts,  the  purchaser  takes  the  property  subject  to 
the  bequest 

Specific  Performance— Title  of  Vendor.^— Both  on 
principle  and  authority,  a  specific  performance 

that  to  which  he  is  liable,  and  unless  also  it  was 
the  intention  of  the  parties  that  the  last  instrument 
should  defeat  the  first  Courts  in  this  way  overlook 
the  precise  character  of  the  instrument  in  order 
most  readily  to  secure  the  design  of  the  parties.* 
Same  doctrine  and  language  by  MABSHiH^,  C.  J.,  in 
Gamett  v.  Afacon,  2  Brock.  185;  6  Call  808.  See  also. 
LoveJoy  v.  Murray.  8  Wallace  1." 

t Principal  and  Surety— Compromise— Releiue.—  A 
compromise  between  principal  and  obligee  In  a 
bond  signed  by  the  former  and  another,  made  in 
consideration  of  the  former's  surrendering  real 
estate  to  be  immediately  applied  to  the  bond  and 
in  discharge'  thereof,  operates  as  a  release  of  the 
other  signer  whether  Joint  obligor  or  mere  surety, 
whether  such  compromise  be  regarded  as  an  abso- 
lute release,  or  as  extending  time  of  payment,  or  as 
taking  new  security.  Daniel  v.  Wharton,  90  Va.  586, 
19  S.  E.  Rep.  170.  citing  Baylies  on  .Surety.  Si  5.  20.  pp. 
119.  274:  Brandt  on  Suretyship.  S  122,  p.  173:  Kirby  v. 
Taylor.  6  Johns,  Chy.  342:  Bishop  on  Ck)n tracts,  S| 
8(K),  870:  Rowley  v.  Stoddard.  7  Johns.  207;  Oamett  v. 
Macon,  6  Call  843. 

5ame— Principal's  Property  First  Liable.— The  prin- 
cipal case  is  cited  in  Paxton  v.  Rich,  85  Va.  385, 7  S.  E . 
Rep.  531,  to  the  point  that  a  sarety  is  entitled  to 
have  the  estate  of  the  principal  debtor,  so  far  as  it 
is  applicable  for  the  purpose,  first  subjected  to  the 
payment  of  their  debt  to  the  exoneration  of  his  own. 

STrusts— Application  of  Purchase  Money.— As  to  the 
duty  of  the  purchaser  to  see  to  the  application  of 
the  purchase  money,  see  Woodwine  v.  Woodrum.  1^ 
W.  Va.  67:  John  v.  Barnes.  21  W.  Va.  498:  Hughes  v. 
Tabb,  78  Va.  813:  Davis  v.  Christian.  15  Oratt  II.  and 
note.  See  monographic  note  on  "Executors  and 
Administrators"  appended  to  Rosser  v.  Depriest.  5 
Gratt  6. 

pExecutor— Fraud- Notlceto  Purchaser.— The  prin- 
cipal case  is  cited  in  Smith  v.  Henning,  10  W.  Va.  640. 
to  the  point  that  a  purchaser  from  an  executor, 
with  notice  ot  fraud  or  breach  of  trust  on  the  part 
of  the  latter,  takes  the  property  subject  to  the  trust 

ISpeclfic  Performance— Character  of  Title  Required — 
Encumbrances.— The  principal  case  is  cited  in  Kenny 
V.Hoffman.  31  Gratt  451:  Hendricks  v.  Gillespie. 
25  Gratt  198;  Christian  v.  Cabell.  22  Gratt  101,  102. 
106;  Bryan  v  Lofftus,  1  Rob.  16:  Clark  v.  Hutzler,  96 
Va.  77,  30  S.  E.  Rep.  469:  Hudson  v.  Max  Meadows, 
L.  &  I.  Co.,  97  Va.  346,  33  S.  E.  Rep.  586:  Max  Meadows, 
etc..  Co.  V.  Brady.  92  Va.  84.22S.  E.  Rep.  845:  Broyles 
V.  Bee.  18  W.  Va.  520:  Watson  v.  Coast  35  W.  Va  479, 
14  S.  E.  Rep.  254.  See  foot-note f  to  Christian  v.  Cabell. 
22  Gratt  83:  Griffin  v.  Cunningham.  19Gratt  571.  and 
monographic  note  on  "Specific  Performance"  ap- 
pended to  Hanna  v.  Wilson.  8  Gratt  243. 

Same— Parties— Lienors.— In  Hudson  v.  Max  Mead- 
ows. L.  &  I.  Co.,  97  Va.  347.  33  S.  E.  Rep.  586,  the  court 
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will  not  be  decreed,  at  the  instance  of  the  vendor, 
unless  his  ability  to  make  a  title  be  unquestion- 
ble. 

Same-Same— Incumbrances.— For,  If  no  incumbrance 
be  communicated  to  the  purchaser,  or  known  to 
him,  to  exist,  he  must  suppose  himself  to  purchase 
an  unincumbered  estate: 

309  •Same— Same— Same.— And  therefore  his  ob- 
jections, to  takinsr  it,  need  not  be  confined 
to  cases  of  doubtful  title;  but  may  be  extended  to 
incumbrances  of  every  description,  which  may 
embarrass  him  in  the  full  enjoyment  of  his  pur- 
chase. 

Same— When  Time  Essence  of  Contract.**— The 
Enfflish  court  of  chancery  has  never  laid  down 
the  broad  principle,  that  time  was  never  impor- 
tant: on  the  contrary,  the  present  doctrine  there 
is.  that  where  time  is  really  material  to  the 
parties,  the  rigrht,  to  a  specific  performance,  may 
depend  upon  it:  and  the  same  doctrine  prevails  in 
the  courts  of  the  United  States. 

Same-^  Contract  Unreasonable— Inadequacy  of  Price. tt 
—Although  mere  inadequacy  of  price  is  not  a  suffi- 
cient arround  for  a  court  of  eqi\ity  to  refuse  its 
assistance:  yet,  if  an  unreasonable  contract  be 
not  performed  accordinsr  to  its  letter,  equity  will 
not  interfere. 

Same— Same.— And  there  is  no  difference  between  a 
contract  unreasonable  when  made,  and  one  which 
become  so  afterwards,  if  the  applicant  be  in  fault 

Same-Change  In  Value  of  Article.— The  principle  is, 
that  a  very  erreat  changre  in  the  value  of  the  article 
is  a  serious  objection  to  a  decree  for  a  specific 
performance,  where  the  vendor  is  in  fault,  as  it 
may  affect  the  arrangrementa  of  the  vendee  for  a 
compliance  with  the  contract. 

William  Garnett,  as  executor  of  Richard 
Brooke,  exhibited  his  bill  in  the  superior 
court  of  chancery,  for  the  Richmond  district 
of  Virg-inia,  against  William  H.  Macon, 
John  Campbell,  an  absent  defendant,  and 
others,  settinfif  forth.  That  the  said  Rich- 
ard Brooke,  devisee  of  George  Brooke,  em- 
powered his  executors  to  sell  his  real  estate  ; 
and  that  the  plaintifF,  as  executor  had, 
on  the  10th  of  June,  1818,  sold  a  tract 
of  land,  'Called  Mantapike,  to  the  defend- 
ant, Macon  ;  who  paid  part  of  the  purchase 
money,  but  had  since  refused  to  fulfil  the 
contract,  alleging  that  the  land  is  subject 
to  the  payment  of  a  debt  which  Carter  Brax- 
ton owed  to  Robert  Campbell ;  and  for  which 
George  Brooke,  whose  will  charged  his  lands 
with  the  payment  of  his  debts,  was  security. 
That  there  was  no  just  cause  of  apprehension, 
as  a  detail  of  the  circumstances  would  shew. 
That  Braxton's  debt  was  the  balance  due 
upon  some  bills  of  exchange  drawn  by  him, 
in  July  1768,  and  secured  by  a  mortgage  upon 
thirty  slaves  and  two  tracts  of  land  called 
Broadneck  and  Foster's :  both  which  tracts 
Robert  Campbell  afterwards  released  ;  and 
subsequently  thereto,  to  wit,  in  1775,  William 
Aylett   and  George    Brooke,    without    any 

said  that  it  was  clearly  indicated  in  the  principal 
case,  that  w)^en  it  is  necessary  to  brin?  parties 
holding  a  lien  upon  the  subject  matter  of  the  con- 
troversy into  a  suit  for  specific  performance,  so 
that  the  court  mig^ht  be  put  in  the  position  to  enable 
It  to  specifically  enforce  a  contract,  without  injury 
to  either  party  thereto,  this  should  be  done,  and 
that  where  there  is  a  cloud  on  the  title,  or  the  lesral 
title  is  outstandinir,  or  if  there  are  encumbrancers, 
the  parties  Interested  may  be  brought  before  the 
court,  and  the  rights  of  all  determined. 

••Same— Laches.- To  the  point  that  a  party  seeking 
specific  performance,  may  disentitle  himself  to 
relief  by  an  unreasonable  and  injurious  delay  in 
fllin«r  his  bill,  see  the  principal  case  cited  in  Ford  v. 
Euker,  86  Va.  79,  9  S.  £.  Kep.  500.  See  monographic 
note  on  "Laches"  appended  to  Peers  v.  Barnett,  12 
OratL  410. 

ttSame— Inadequacy  of  Price.— The  principal  case  is 
cited  in  Booten  v.  Scheffer,  21  GratL  496,  for  the 
proposition  that  while  mere  inadequacy  of  consid- 
eration is  not  sufficient  of  itself  to  defeat  a  specific 
performance,  yet  in  all  such  cases  a  court  of  equity 
will  closely  scrutinize  the  conduct  of  the  party 
insisting  on  the  contract,  and  if  he  Is  in  default,  it 
will  leave  him  to  such  remedy  as  he  may  have  in  a 
rourt  of  law. 


knowledge  of  the  release,  executed  an   obli- 
gation to  Robert  Campbell,    binding'   them- 
selves to  stand  securities  for  whatever 

310  sum  *Brazton  owed  him  ;  but  that  ob- 
ligation being  afterwards  lost,  they,  on 

the  15th  of  December,  1775,  entered  into 
another,  under  seal ;  which,  reciting  the  loss 
of  the  former,  bound  them  to  pay  the  debt 
then  due.  That,  in  August  1777,  Robert 
Page,  by  endorsement  on  the  oblig'ation, 
substituted  himself  in  the  room  of  Aylett, 
with  the  assent  of  Robert  Campbell,  but  with- 
out the  knowledge  of  Brooke.  That  Brax- 
ton, in  1779,  made  a  deed  of  trust  to  indemnify 
Page  and  Brooke ;  and  a  mortgage  in  1792, 
but  Page  released  part  of  the  subject.  That 
George  Brooke  died  in  1781-1782  ;  and  Robert 
Campbell  in  1791.  That,  in  1794,  the  defend- 
ant, John  Campbell,  as  assignee  and  repre- 
sentative of  Robert  Campbell,  brought  suit, 
in  the  high  court  of  chancery,  against  Car- 
ter Braxton,  Robert  Page,  and  Robert  Price, 
the  executor  of  George  Brooke,  to  have  the 
mortgages  and  trust  deeds  carried  into  effect ; 
but  the  heirs  and  legatees  of  George  Brooke 
were  not  made  parties  to  the  cause.  That 
Page  died,  in  1794-1795,  subsequent  to  the 
commencement  of  the  suit,  which  was  re- 
vived against  his  representatives.  That  the 
defence  made  by  Braxton,  Page  and  Price, 
was  usury ;  and  the  act  of  limitations  :  both 
which  points  were  decided  against  them  by 
the  chancellor ;  who  decreed  the  executors  of 
Page  and  Brooke  to  pay  so  much  of  the  debt 
as  the  mortgaged  subjects  should  prove  in- 
sufficient to  satisfy  :  which  decree  was  af- 
firmed by  the  court  of  appeals,  and  the  cause 
sent  back  to  the  court  of  chancery  for  fur- 
ther proceedings.  That  the  defendant, 
Campbell,  has  ever  since  been  pursuing  the 
representatives  of  Page  only,  without  tak- 
ing any  steps  against  Price.  That  George 
Brooke's  estate  is  not  liable,  as  well  because 
the  obligation  of  Brooke  and  Aylett  does  not 
bind  their  heirs,  as  because  the  debt  was  not 
the  proper  debt  of  George  Brooke,  whose  re- 
sponsibility for  it  ceased,  by  Robert  Camp- 
bell's release  of  the  lands  ;  by  the  acceptance 
of  Page  in  the  room  of  Aylett ;  by  the  de- 
fendant, Campbell's,  failure  to  pursue  Price ; 
and  by  the  release  of  part  of  the  indemnity 
subject  by  Page,  whose  estate  ougbt« 

311  consequently,  to  *bear  the  whole  bur- 
then.   That  the  plaintiff  was  therefore 

able  to  make  a  good  title  ;  and  that  the  con- 
tract ought  to  be  performed  by  Macon. 

The  answer  of  Macon  admits  the  contract 
of  the  10th  of  June,  1818,  and  says,  that  he 
paid  $4,000  of  the  purchase  money  in  antici- 
pation, and  bought  wheat  from  Bagby  for 
the  purpose  of  seeding  the  land :  During  all 
which  time,  he  knew  nothing  of  the  claim  of 
Campbell,  or  of  George  Brooke's  will ;  but 
supposed  Mantapike  to  t>e  free  from  incum* 
brances,  except  a  mortgage  to  Young,  which 
was  represented  of  no  great  amount,  and 
was  to  have  been  paid  off  by  the  complainant, 
before  he  made  a  deed  for  the  land,  although 
it  is  still  unsatisfied.  That  the  first  infor- 
mation which  the  defendant  had  of  Camp- 
bell's claim  was,  in  the  latter  end  of  1818, 
from  Govan  the  agent ;  and  that  he  imme- 
diately applied  to  counsel  to  investigate  the 
title :  who  discovered  the  charge  in  Brooke's 
will.  Upon  which,  the  defendant,  finding 
himself  involved  unexpectedly  in  a  law  suit 
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of  iaterminable  length,  with  numerous  par- 
ties, abandoned  the  contract,  and  gave  notice 
of  it  to  the  plaintiflP  by  letter  of  the  16th  of 
December,  1818.  That  the  plaintiff  neither 
returned  an  answer,  nor  apprized  the  defend- 
ant that  he  should  insist  upon  the  contract, 
until  the  institution  of  this  suit,  several 
months  afterwards ;  but,  on  the  contrary, 
kept  possession  of  the  land,  paid  Bagby  for 
the  wheat,  and  never  tendered  a  conveyance. 
All  which,  the  answer  insists,  released  the 
defendant  from  the  contract.  By  amended 
answer,  he  said  that,  after  the  purchase,  he 
advertized  a  plantation  for  sale,  to  assist  in 
paying  for  it ;  but  gave  over  the  idea  upon 
discovering  Campbell's  claim  ;  since  which 
Mantapike  had  fallen  greatly  in  value,  and  it 
would  be  ruinous  now  to  complete  the  con- 
tract. 

The  original  subpoena,  which  issued  on  the 
26th   day   of  December,  1818,  was    not  exe- 
cuted :  the  bill  was  filed  in  June  1819 ;  and 
the  writ  was  served  upon  Macon  in  January 
1820. 

312  •On  the  18th  of  June,  1821,  the  chan- 
cellor,  taking    the  bill    for  confessed 

against  Campbell,  who  knew  nothing  of  the 
suit ;  and  declaring  his  opinion  to  be,  that  the 
substitution  of  Page  for  Aylett  released 
Brooke  from  his  obligation  ;  and  that  the 
heirs  and  legatees  of  the  latter  had  still  a 
right  to  contest  the  debt,  as  they  were  not 
parties  to  the  suit  in  the  court  of  appeals ; 
decreed  a  specific  performance  of  the  con- 
tract, and  directed  an  account  of  the  profits 
of  the  land  from  the  1st  of  January,  1819. 
But  it  being  afterwards  discovered,  that 
Keith,  another  British  subject,  represented 
him  as  the  assignee  of  Robert  Campbell,  the 
plaintiff  revived  the  suit  against  him :  who 
filed  a  bill  in  the  circuit  court  of  the  United 
States,  against  the  plaintiff  and  others,  to 
subject  the  Mantapike  land  to  payment  of 
Campbell's  debt ;  and,  by  petition  under  the 
act  of  congress,  removed  this  cause,  of 
Garnett  &c.  v.  Macon  and  others,  into  the 
same  court :  where  he  appeared  and  put  in 
his  answer :  which  was  received ;  and,  of 
course,  set  aside  the  interlocutory  decree  of 
the  chancellor. 

While  the  cause  remained  in  the  court  of 
chancery,  the  agent  of  Campbell,  upon  re- 
ceiving a  moiety  of  the  debt  from  Page's 
representatives,  gave  them  a  discharge, 
with  a  reservation  of  Campbell's  right 
against  the  heirs  and  representatives  of 
Brooke,  as  to  the  other  moiety. 

The  answer  of  Keith  .relies  on  the  decree 
of  the  court  of  appeals :  Insists  upon  the 
obligation  of  Brooke  and  Aylett,  which  it 
contends  was  not  impaired,  either  by  Rob- 
ert Campbell's  release  of  the  lauds,  as  the 
obligation  was  given  to  procure  it,  and  the 
release  was  of  record  when  the  obligation 
was  made ;  or  by  the  substitution  of  Page 
for  Aylett,  which  was  collateral,  nudum 
pactum,  and  gave  no  time  ;  or  by  any  of  the 
other  transactions  referred  to  in  the  bill  and 
proceedings  :  Asserts  that  proper  steps  had 
been  taken  to  obtain  payment  of  the  decree  of 
the  court  of  appeals,  but  the  same  had  proved 
abortive,  as  none  of  the  mortgaged  property 
could  be  found  :  Denies  that  the  plain- 

313  tiff  *can  make  a  good  title  until  Camp- 
bell's debt  is  paid  ;  but  claims  satisfac- 
tion out  of  the  proceeds,  if  performance  of 
Macon's  contract  is  decreed. 


The  exhibits  consist  of,  1.  A  copy  of  the 
record  in  the  suit  of  Campbell  against  Brax- 
ton, Page  and  Price,  which  contains  Brax- 
ton's mortgage  to  Robert  Campbell  ;  the 
obligation  of  Brooke  and  Aylett  ;  and  the 
substitution  of  Page ;  which  is  without 
a    seal,   and    expresses    no     consideration. 

2.  The  releases  by  Robert  Campbell,  in  May 
and  September  1773,  of  the  mortgaged  lands. 

3.  The  agreement  of  the  lOth  of  June,  1818, 
between  the  plaintiff  and  Macon,  which 
stipulates  that  the  plaintiff  should  sow  the 
land,  that  year,  with  wheat,  for  the  defend- 
ant, the  latter  furnishing  the  seed ;  and  that 
part  of  the  purchase  money  should  be  paid 
on  the  first  of  January,  1819 ;  at  which  time 
Macon  was  to  receive  possession,  and  give  a 
mortgage  on  the  land  for  the  other  two  in- 
stalments. 4.  Macon's  notice  to  the  plain- 
tiffs that  he  had  abandoned  the  contract. 
5.  Richards  Brooke's  two  mortgages  to 
Young  and  Gaines,  that  is  to  say,  one  to 
indemnify  them  as  sureties  for  his  adminis- 
tration of  William  Brooke's  estate,  and  the 
other  to  save  them  harmless  as  his  sureties 
upon  an  injunction  to  a  judgment  obtained 
against  him  by  Price  as  executor  of  George 
Brooke.  6.  Sundry  releases  from  the  repre- 
sentatives of  Young  and  Gaines  procured 
since  the  institution  of  the  suit,  and  most  of 
them  of  very  late  date.  7.  A  copy  of  the 
settlement  of  Richard  Brooke's  administra- 
tion of  William  Brooke's  estate,  made  in 
the  latter  part  of  the  year  1824,  showing  a 
balance  due  to  the  estate.  8.  A  copy  of 
George  Brooke's  will,  which  contains  this 
clause,  "after  my  just  debts  are  paid,  &c." 
Subsequent  to  which  it  devises  Mantapike 
to  Richard  Brooke.  9.  A  copy  of  Richard 
Brooke's  will ;  which  empowers  his  exec- 
utors to  sell  his  lands  and  distribute  the 
proceeds  among  his  own  legatees.  10.  A 
copy  of  Macon's  advertisement  in  the  news- 
papers, (soon  after  his  contracts  with  Gar- 
nett,) offering  an    estate  in  Hanover 

314  for  sale,  in  consequence  *of  the  pur- 
chase of  Mantapike :  which  he  dis- 
continued upon  abandoning  the  contract. 

Smith,  who  wrote  the  contract,  proved 
that  Garnett,  on  receiving  payment  of  the 
first  instalment,  was  to  make  "  a  full  and 
complete  title,"  to  the  land,  to  Macon  ;  who 
was  to  give  a  mortgage  on  it,  for  the  other 
two  instalments.  That  Macon  was  ignorant 
of  Campbell's  claim  ;  and,  when  he  after- 
wards mentioned  the  information  he  had  re- 
ceived from  Govan,  to  Garnett,  the  latter 
admitted  that  he  knew  of  Campbell's  suit  at 
the  time  of  the  sale,  but  had  not  told  Macon 
of  it,  because  he  supposed  it  was  abandoned, 
as  no  process  had  been  served  upon  him. 
The  other  witnesses  proved  that  Garnett 
admitted,  since  the  contract,  that  he  was  to 
make  a  perfect  title,  and  obtain  a  release  of 
Young's  mortgage.  That  the  seed  wheat 
had  been  purchased  by  Macon  of  Bagby ; 
but  that  Garnett  had  paid  for  it ;  used  it ; 
and  kept  possession  of  the  land  :  which  had 
fallen  very  much  in  value  since  the  date  of 
the  contract. 

Stanard,  for  the  plaintiff.  The  case  in- 
volves three  questions,  1.  Whether  the 
vendor  can  make  a  good  title?  2.  Whether 
he  has  abandoned  the  contract,  or  forfeited 
his  right  to  a  specific  execution  of  it  ? 
3.  Whether  the  fall  in  the  value  of  the  prop- 
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erty  bars  the  plaintiif *8  claim  to  relief  ? 

The  only  objection,  urged  against  the 
first,  is  Campbell's  debt.  But  that  claim, 
whether  due  or  not,  has  no  influence.  For, 
if  it  be  not  due,  then  there  is  no  pretext  for 
resistance  on  the  part  of  the  defendant :  and, 
if  it  be  due.  but  the  charge  left  ineffectual 
through  the  supineuess  of  the  creditor,  it 
will  not  obstruct  a  specific  performance. 

The  last  proposition  will  be  first  examined. 

In  all  cases  of  general  charge,  a  sale,  be- 
fore any  suit  by  the  creditors,  defeats  the 
charge.  For  it  makes  the  proceeds  person- 
alty in  the  hands  of  the  executor,  and  ex- 
onerates the  land  in  those  of  the  purchaser  ; 
who  may  insist  on  a  conveyance,  without 
regard  to  the  creditors. 

315  *1.  Because  he  is  entitled  to  the  prop- 
erty from  the  moment  of  the  contract ; 

for  that  creates  such  an  interest  in  the  land, 
that  the  law  gives  an  action  for  non-convey- 
ance, and  equity  a  bill  for  a  specific  per- 
formance. He  has,  therefore,  law  and  equity 
both  on  his  side  ;  and  that  constitutes  perfect 
right.  7  Ves.  274;  11  Ves.  554.  Whereas 
general  creditors,  who  neglect  to  put  the 
subject  into  the  custody  of  the  court,  have 
no  interest  in  the  land  itself,  but  an  equita- 
ble claim  only,  depending  upon  the  solvenc3' 
of  the  personal  estate,  and  which  can  never 
be  rendered  effectual,  until  that  is  discussed. 

2.  Because,  in  consequence  of  this  doctrine, 
it  has  become  a  settled  rule,  that,  if  there 
be  no  suit  depending,  the  sale  can  never  be 
overreached  by  the  charge,  unless  the  pur- 
chaser be  bound  to  see  to  the  application  of 
the  purchase  money :  which  is  the  only  test 
with  respect  to  the  validity  of  the  sale. 
But  the  purchaser  is  never  so  bound,  unless 
there  be  a  lien  ;  the  objects  specified ;  or 
the  property  impounded  by  a  suit.  Sugd. 
L.  Vend.  367,  373 ;  6  Ves.  654 ;  1  Madd.  Ch. 
352. 

Such  are  the  rules  even  where  the  will 
directs,  in  terms,  that  the  land  shall  be  sold  ; 
and  the  argument  is  a  fortiori,  where  the 
charge  is  a  mere  creature  of  equity  raised 
out  of  indefinite  words,  of  no  effect  at  law  ; 
and  only  commensurate  to  an  end,  which 
may  be  served  as  well,  by  turning  the  credi- 
tors upon  the  proceeds. 

Macon's  right  to  the  estate  then,  cannot  be 
disturbed,  as  the  charge  was  general,  and 
no  steps  had  been  taken,  by  Campbell,  to 
enforce  it.  For  the  suit  in  the  court  of 
appeals  had  no  effect ;  because  the  decree 
was  against  the  executor  only,  and  the  bill 
did  not  seek  to  charge  the  land. 

But,  if  all  this  were  less  clear,  the  claim  of 
Campbell  would  be  no  impediment  to  relief. 
1.  Because,  if  the  release  of  Broadneck  and 
Foster's  was  before  the  making  of  the  obli- 
gation, Brooke  was  deceived,  as  he  was  not 
apprised  of  it ;  and  if  it  was  afterwards,  as 
it  probably  was,  that  alone  was  a  discharge 
inequity.    2.  Because  Page  was  substi- 

316  tuted  *in  the  room  of  Aylett,  without 
consent  of  Brooke  ;  who  was  conse- 
quently absolved,  as  a  different  associate 
was  imposed  upon  him.  3.  Because  Camp- 
bell's agent  released  Page's  representatives ; 
which  discharged  the  whole  obligation : 
especially  as  Page  had  given  up  part  of  the 
indemnity  property,  without  consulting 
Brooke,  whose  security  was  thereby  lessened. 


4.  Because  Campbell  did  not  pursue  Price,    sue  the  personal  estate  of  Brooke.    1.  Because 


but  suffered  the  personal  estate  to  be  wasted. 

The  result  is  that  the  plaintiff  can  make  a 
good  title. 

Which  leads  to  the  enquiry,  whether  he 
has  abandoned  the  contract ;  or  done  any 
thing  to  forfeit  it  ? 

Neither  has  happened. 

He  has  not  abandoned  it.  Because  the 
suit  was  commenced  immediately  after  the 
defendant's  offer  to  relinquish,  and  has  been 
constantly  pursued  ever  since. 

He  has  not  forfeited  it.  Because  the  plain- 
tiff proceeded,  without  delay,  to  get  up  the 
incumbrances,  and  has  the  legal  estate  now 
at  command. 

The  third  question  is  clearly  with  the  com- 
plainant, 1.  Because  the  estate  belonged  to 
Macon  from  the  time  of  the  contract :  and 
the  vendor  had  nothing  to  do  with  future 
contingencies.  2.  Because  it  is  like  the 
annuitant's  dying  before  he  receives  any 
thing,  or  an  exorbitant  price  given  for  prop- 
erty :  neither  of  which,  unless  there  be  fraud 
or  surprise,  will  bar  specific  performance.  1 
Bro.  Ch.  156;  3  Bro.  Ch.  605  ;  1  Cox's  Cas. 
428 ;  3  Ves.  &  Beame,  187. 

It  follows,  that  as  the  plaintiff  can  convey 
a  good  title,  there  is  nothing  to  prevent  a 
specific  execution  of  the  contract.  Gibson 
V.  Patterson,  1  Atk.  12. 

Call,  for  the  defendant.  The  validity  of 
Campbell's  debt  is  established,  both  by  the 
decree  of  the  court  of  appeals,  and  the  evi- 
dence. By  the  decree  :  1.  Because  the  ex- 
ecutor represents  the  personal  estate,  and  is 
the  proper  party  to  sue,  and  be  sued,  respect- 
ing it.  Co.  Litt.  209,  a  ;  2  Saund.  137,  b;  Ibid. 
72,  o.  2.  Because,  in  collateral  charges,  judg- 
ment against  the  principal  is  conclu- 
317  sive,  unless  *fraud  be  shewn,  as  the 
debtor,  (who  is  the  executor  in  the 
present  case,)  is  the  proper  person  to  con- 
test them.  3  T.  Rep.  374,  377  ;  1  Wash.  33  ; 
Skin.  586 ;  1  Kq.  Cas.  Ab.  315,  pi.  2 ;  Prec.  Ch. 
198.  3.  Because  there  is  privity  l)etwecn  the 
heir  and  executor ;  for  the  case  of  Mason  v. 
Peter,  1  Munf.  437,  proceeded  upon  an 
erroneous  principle.  Co.  L/itt.  232.  a  ;  10  Co. 
93,  b;  1  Mod.  225;  1  Maule  &  Selw.  364; 
Plowd.  439.  4.  Because  it  is  substantiaUy  a 
judgment  in  rem  ;  for  whenever  the  sentence 
is  against  the  proper  person  to  prosecute  or 
defend,  the  right  is  ascertained,  and  cannot 
be  drawn  into  question  again.  4  Bro.  Pad. 
Cas.  718;  Cro.  Car.  167.  By  the  evidence: 
1.  Because  the  obligation  has  not  been  weak- 
ened by  any  of  the  events  insisted  on  by  the 
plaintiff's  counsel :  Not  by  the  substttutioa 
of  Page  ;  for  that  was  not  only  nudum  pac- 
tum, but  collateral  in  terms,  and  disturbed 
nothing.  8  T.  Rep.  168:  Not  by  the  release 
to  Page's  representatives.  1.  Because  there 
was  an  express  reservation  of  the  right  to 
pursue  Brooke's  estate.  2.  Because  the 
release  of  part  of  the  indemnity  property, 
by  Page,  did  not  injure  Brooke;  for  his 
rights  were  not  affected  by  it.  3.  Because 
neither  Aylett  nor  Page,  as  between  them 
and  Brooke,  was  bound  to  pay  more  thaa 
half  of  the  debt;  and  consequently,  when 
the  representatives  of  Page  paid  a  moietr* 
the  discharge  given  to  them  was  of  no  prej* 
udice  to  those  of  Brooke.  6  Ves.  805;  1 
Marsh.  Rep.  603  :    Not  by  the  failure  to  upr- 
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Price  could  not  be  proceeded  against,  until 
the  mortgaged  subject  had  been  discussed  ; 
and  he  died  before  the   pursuit   was  over. 

2.  Because  delay  in  pressing  the  personal 
estate,  does  not  discharge  the  heirs.  1 
Anstruth.  112.  That  the  obligation  does 
not  bind  the  heirs,  is  unimportant ;  because 
the  will  subjects  the  land  to  payment  of  the 
testator's  debts  ;  and  that  in  question  was 
the  debt  of  Aylett  and  Brooke  :  for  the  cor- 
respondence shews  that  their  undertaking 
was  to  be  the  price  of  Campbell's  release  of 
the  mortgaged  lands.    The  consequence  is 

that  Macon  was  not  bound  to  complete 

318  his  purchase.    *For  such  contracts  are 
always    upon    the  implied    condition 

that  the  vendor  has  a  good  title,  2  Black. 
Rep.  1078;  and  Smith's  deposition,  (which 
may  be  used  to  rebut  the  plaintiff's  equity,  1 
Cox's  Cases,  406;  1  Ves.  &  Beame,  527,) 
proves  that  a  clear  title  was  part  of  the 
actual  bargain  in  this  case.  But  the  plain- 
tiff cannot  make  a  title.  1.  Because  the  con- 
tract was  not  carried  into  eflPect,  before 
Macon  received  notice,  followed  by  a  suit, 
that  Campbell  claimed  satisfaction  out  of 
the  land  :  and  it  is  not  material  if  no  convey- 
ance has  been  made,  whether  the  notice  and 
suit  be  before,  or  after  the  contract :  for,  in 
either  case,  any  further  proceeding  with  the 
purchase,  amounts  to  collusion  between  the 
executor  and  the  purchaser.  2  Vern.  116; 
1  Eq.  Cas.  358.  pi.  4 ;  3  Bro.  Pari.  Gas.  5 ;  9 
Mod.  418;  5  Ves.  722.  2.  Because  Garnett 
did  not  act  under  the  charge  in  George 
Brooke's  will ;  but  professed  to  proceed 
under  that  of  Richard  :  which  was  fraudu- 
lent as  to  the  creditors  of  George ;  and  there- 
fore, the  plaintiff  could  neither  convey,  nor 
the  defendant  obtain,  a  sure  title  under  him. 

3.  Because  all  the  necessary  releases  have 
not  been  procured ;  for  the  creditors  of 
William  Brooke  are  interested  in  the  mort- 
gage to  Young  and  Gaines,  as  Richard 
Brooke  died  indebted  to  that  estate ;  and 
Price's  judgment  still  binds  the  Mantapike 
land.  4.  Because,  if  it  be  true,  as  insisted, 
that  Keith's  suit  can  never  be  tried  from  the 
impossibility  of  convening  the  parties,  that 
circumstance  is  an  additional  argument  for 
the  defendant,  as  it  keeps  the  title  in  perpet- 
ual suspense  :  But  it  is  not  true  ;  for,  when- 
ever the  personalty  cannot  be  conveniently 
discussed,  the  court  will  proceed  forthwith 
against  the  real  estate.  D'Aranda  v.  Whit- 
ingham,  Moseley's  Rep.  84.  If,  however, 
the  title  could  now  be  rendered  valid,  Macon 
would,  nevertheless,  be  released.  1.  Because 
there  was  an  improper  concealment ;  for  the 
plaintiff  did  not  inform  the  vendee  of  Camp- 
bell's suit  and  Brooke's  will ;  although 
Smith's  deposition  proves  that  he  had  notice 
of  the  first,  and  his  connexion  with  the  estate 

must  have  apprized  him  of  the  second. 

319  *Coop.  Rep.  308 ;  18  Ves.  10.  2.  Be- 
cause there  was  not  only  actual  inabil- 
ity, at  the  time,  to  convey  the  legal  estate, 
bat  just  ca4ise  to  believe  that  the  title  would 
be  disputed  :  and  a  purchaser  is  never  bound 
to  take  a  litigated  title ;  because  it  is  a 
species  of  maintenance,  and  may  involve 
him  in  controversies  with  third  persons,  who 
onght  not  to  be  unnecessarily  drawn  into 
litigation.  Sugd.  L.  Vend.  158 ;  2  Schoales 
4  Lcfroy,  553,  560 ;  2  Ves.  &  Beame,  148 ; 
16  Ves.  274 ;  1  Jacobs  &  Walk.  547  ;  5  Ves. 


187,  647  ;  14  Ves.  547.  3.  Because  it  comes 
too  late ;  for  the  purchaser  is  not  bound  to 
wait  an  unreasonable  time.  10  Ves.  606 ;  4 
Ves.  689  ;  5  Ves.  730  ;  1  East,  627  ;  2  Meriv. 
140.  And  the  cases  which  speak  of  ability 
to  convey  at  the  moment  of  the  decree  as 
sufficient,  must  have  been  cases  of  formal 
obstruction  only  ;  for  whenever  danger  of 
eviction  is  to  be  apprehended,  the  purchaser 
is  not  bound  to  complete  ;  especially  in  this 
country,  where  expensive  improvements  will 
necessarily  be  contemplated,  and  where  the 
opinion  seems  to  be  that  the  vendor,  upon 
eviction,  can  only  recover  his  purchase 
money  and  interest,  without  regard  to  ex- 
penditures. 5  Cranch,  276,  279.  4.  Because 
the  conduct  of  the  plaintiff  amounted  to 
abandonment ;  for  he  did  not  insist  upon 
performance ;  but  paid  Bagby  for  the  wheat, 
kept  possession  of  the  estate,  delayed  to  file 
his  bill,  and  was  unusually  negligent  with 
regard  to  the  service  of  his  writ.  All  this 
afforded  a  presumption  that  the  abandon- . 
ment  was  acquiesced  in  ;  and  justified  Macon 
in  turning  his  attention  to  other  objects.  4 
Bro.  Ch.  331,  471,497.  But,  in  no  event  ought 
the  defendant  to  pay  interest ;  for  the  profits 
go  against  it,  as  Garnett  was  in  possession 
without  being  able  to  make  a  good  title.  2 
Taunt.  146. 

Hay,  on  the  same  side.  The  contract 
must  be  considered  as  abandoned  by  both 
parties  ;  for  Macon  expressly  relinquished 
by  letter;  which  ought  to  have  been 
promptly  answered,  and  some  decisive 
step  taken,  by  the  plaintiff,  to 
320  *shew  that  he  insisted  on  a  fulfilment 
of  the  agreement.  But  nothing  of 
that  sort  happened ;  for  no  deed  was  ten- 
dered, nor  any  demand  made  of  that  part  of 
the  purchase  money  which  became  payable 
in  January  :  and  although  a  subpoena  was 
taken  out  at  an  early  period,  the  bill  was  not 
filed  for  several  months  afterwards,  nor  the 
writ  served  for  more  than  twelve  ;  although 
Garnett,  in  the  mean  time,  had  sown  and 
reaped  a  crop  of  wheat  upon  the  land.  Un- 
der these  circumstances,  Macon  had  a  right 
to  presume,  that  his  abandonment  of  the 
contract  was  accepted  ;  and  to  give  himself 
no  further  concern  about  it.  4  Bro.  Ch. 
469 ;  5  Ves.  818. 

It  is  incumbent  on  the  vendor  to  make  a 
clear  title,  and  to  be  able  to  do  so  when  he 
contracts  ;  for  the  purchaser  cannot  be  com- 
pelled to  take  a  doubtful  one,  or  to  wait  an 
unreasonable  period  for  adjustment  of  diffi- 
culties respecting  it.  2  Wms.  201  ;  5  Ves. 
189  ;  16  Ves.  273  ;  2  Ves.  &  Beame,  149. 

Under  this  view  of  the  subject,  Campbell's 
claim  justified  Macon's  refusal  to  perform. 

For  it  was  a  well,  founded  claim,  1.  Be- 
cause the  decree  of  the  court  of  appeals  had 
established  it ;  for  the  case  of  Mason  v. 
Peter,  1  Munf.  437,  is  not  law,  as  it  turned 
upon  the  notion  of  a  want  of  privity  ;  which 
is  completely  refuted  by  the  authorities 
already  cited  ;  and,  in  the  case  of  Mayo  v. 
Bentley,  the  court  of  appeals  decided  that  a 
judgment,  confessed  by  the  administrator, 
was  conclusive  against  every  body.  2.  Be- 
cause the  release  of  Broadneck  and  Foster's 
was  purchased  by  Aylett  and  Brooke  with 
the  obligation  given  by  them  ;  and  there- 
fore it  does  not  lie  in  the  mouths  of  their 
representatives  to  say,  that  it  was  not  the 
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debt  of  the  obligors,  against  their  own  cov- 
enant founded  on  a  full  consideration. 

Nor  is  that  obligation  in  any  manner  im- 
paired. 

Surel  J  not  by  the  substitution  of  Page ; 

for  that  was  collateral,   and   could,  at  most, 

operate  as  an  additional  security  ;  but,  as  it 

had  neither  seal  nor  consideration,  it  possibly 

had  no  operation  at  all. 

321  *Nor  did  the  release  to  Page's  repre- 
sentatives  affect  the    obligation ;   for 

the  right  to  pursue  those  of  Brooke  was  re- 
served ;  and  the  case  ex  parte  Gifford,  6  Ves. 
805,  decides  that  an  express  release  to  one, 
upon  payment  of  his  proportion  of  the  debt, 
does  not  discharge  the  rest  of  the  obligors. 

The  debt,  then,  is  not  only  still  due,  but 
has  been  shewn  to  be  the  debt  of  Brooke  and 
Aylett ;  and  therefore  it  is  expressly  within 
the  charge  created  by  the  will,  upon  the  land. 

But  if  Campbell's  claim  had  not  been  so 
well  founded,  Macon  would  still  have  been  at 
liberty  to  resist  the  contract.  1.  Because  it 
had  been  decided,  by  the  court  of  appeals, 
that  the  claim  was  just ;  and  he  could  not 
have  delivered  himself  from  embarrassment 
by  paying  the  money  either  to  the  plaintiff, 
or  to  Campbell ;  for,  as  he  had  received  no- 
tice that  the  debt  would  be  asserted  against 
the  land,  he  would  have  proceeded  at  his 
peril  to  pay  to  the  former.  Sugd.  L.  Vend. 
530 :  and  if  he  had  paid  to  the  latter,  he  would 
have  run  the  risque  of  having  to  pay  it  over 
again,  if  the  contract  should  be  preferred  to 
Campbell's  claim,  or  that  claim  should  not 
be  established.  2.  Because  the  primary  li- 
ability of  the  personal  estate  threatened  to 
protract  the  contest  to  an  immeasurable 
length  ;  so  as  to  keep  him  in  perpetual  sus- 
pense ;  and  put  it  out  of  his  power  either  to 
go  to  market  with  the  property,  or  to  dispose 
of  it  among  his  family.  A  difficulty  to  which 
he  ought  not  to  have  been  exposed ;  and  as 
specific  performance  is  discretionary  with  the 
court,  the  jurisdiction  should  not  be  exercised 
against  an  innocent  purchaser,  brought  into 
the  dilemma,  through  the  fault  of  the  vendor : 
especially  as  Mantapike  has  greatly  depre- 
ciated ;  and  Macon,  who  was  diverted  from 
his  efforts  to  sell  the  plantation  in  Hanover, 
which  has  since  fallen  in  value,  must  make 
great  sacrifices  to  raise  the  purchase  money. 

However  it  is  useless  to  insist  any  further 

upon   these  points,  as  the  mortgages  given 

by  Richard  Brooke  have  not  been  completely 

released,     and   Price's  judgment    still 

322  binds    *the    land.     iTor  those  incum- 
brances put  it  out  of  the  power  of  the 

plaintiff  to  make  a  good  title ;  and  therefore 
he  is  not  entitled  to  relief. 

Leigh,  for  the  plaintiff,  said  that,  in  the 
reply,  he  should  insist,  1.  That,  as  the  ob- 
ligation of  Aylett  and  Brooke  did  not  bind 
their  heirs,  Campbell's  claim,  if  it  were  the 
debt  of  Brooke,  would  be  no  objection  to  a 
specific  performance ;  because  the  charge  in 
the  will  was  indefinite,  and  the  contract 
made  before  notice  of  the  debt.  2.  That  the 
release  of  Broadneck  and  Foster's,  by  Camp- 
bell, was  subsequent  to  the  obligation  :  and 
therefore  destroyed  it,  as  Aylett  and  Brooke 
were  not  consulted.  3.  That  the  substitution 
of  Pace  for  Aylett  released  the  whole  obliga- 
tion ;  because  a  court  of  equity  would  have 
compelled  a  general  release  to  Aylett,  and 
that   would  have  operated  as  a  release    to 


Brooke  also.  Co.  Utt.  232  ;  Wats.  L.  Partn. 
226  ;  5  Bac.  Ab.  167.  4.  That  as  Price's  an- 
swer to  the  suit  in  the  court  of  appeals  does 
not  deny  assets,  it  admitted  them  ;  and  there- 
fore the  failure  to  pursue  him  was  culpable 
negligence.  5.  That  the  release  to  Page's 
representatives  was  a  complete  discharge  to 
those  of  Brooke. 

Wickham,  for  the  defendant.  The  decree 
of  the  court  of  appeals  is  conclusive  ;  for,  if  it 
had  been  in  favour  of  Price,  the  heirs  and 
devisees  of  George  Brooke  would  have  been 
discharged  ;  and  the  rule  must  be  reciprocal. 

The  case  of  Mason  v.  Peter,  1  Munf .  437, 
does  not  resemble  this  ;  for  that  was  a  judg- 
ment by  default ;  this  a  full  defence  upon 
the  merits  by  the  executor. 

But,  independent  of  the  decree,  the  cause 
is  in  favour  of  Campbell.  For  it  is  of  no 
consequence,  whether  the  covenant  binds  the 
heirs,  or  not ;  because  the  will  charges  the 
land  with  the  payment  of  all  the  testator's 
debts,  and  not  those  only  where  the  heir  and 
executor  are  both  bound.  But  aa  the  cove- 
nant proves  that  Brooke  owed  the  debt,  the 
case  is  necessarily  embraced  within  the  terms 

of  the  devise. 
323  *The  substitution  of  Page  for  Aylett, 

did  not  release  Brooke,  as  the  case  cited 
from  8  T.  Rep.  168,  shews  ;  for  it  was  a  mere 
collateral  undertaking,  which  did  no  injury 
to  Brooke,  as  his  situation  was  not  altered 
by  it;  and  he  might,  if  Aylett  had  failed, 
have  even  derived  benefit  from  it,  as  Page, 
in  that  case,  must  have  assisted  to  pay  the 
debt. 

This  is  an  answer  to  all  that  has  t>een  said 
relative  to  the  release  to  Page's  representa- 
tives; for  that  was  beneficial  to  those  of 
Brooke,  as  it  relieved  them  from  all  respon- 
sibility for  Aylett's  moiety  ;  to  which  extent 
only  was  Page  bound,  even  at  law ;  and 
therefore,  it  was  but  a  new  acknowledgment 
of  their  having  fulfilled  his  engagements; 
which,  in  effect,  was  no  more  than  to  pay  one 
half  of  the  debt :  and  his  representatives  hav- 
ing done  so,  they  were  discharged,  whether 
an  actual  release  was  given  or  not :  for,  to 
use  Mr.  Leigh's  own  argument,  a  court  of 
equity,  as  they  were  no  farther  liable,  would 
have  decreed  one  to  be  executed .  It  is  there- 
fore not  like  Co.  Litt.  232,  and  the  other 
authorities  cited  by  him  ;  because  it  was  not 
a  release  of  the  original  obligation  ;  but  of 
Page's  own  undertaking,  and  Aylett  was  left 
bound  as  he  was  before. 

But  the  other  view  which  has  l>een  taken 
of  this  part  of  the  case,  by  the  defendant's 
counsel,  is  equally  clear ;  for  the  release  ex- 
pressly reserves  the  right  to  proceed  against 
Brooke's  representatives ;  who,  consequently, 
continue  liable  according  to  the  cases  cited 
from  6  Ves.  805  ;  1  Marsh.  Rep.  603, 

There  was  no  delay  in  pursuing  Price  :  but, 
if  there  had,  it  would  not  have  been  mate- 
rial, as  the  responsibility  of  the  devisees  arose 
from  the  charge  in  the  will ;  and  the  creditor 
was  not  bound  to  prosecute  for  their  indem- 
nity. Croughton  v.  Duval,  3  Call,  69.  Be- 
sides, Campbell  was  out  of  the  country  ;  and 
his  course  was  impeded  by  the  death  of  par- 
ties, and  other  obstructions. 

It  is  of  no  consequence  that  the  personal 
estate  is  first  liable ;  for  it  does  not  appear 
that  it  can  be  ascertained  whether  there  be 
any  which  can  be   made  effectual ;  and  a 


117ft 


6  CALL 


Garnett,  Ex^or  of  Brooke  v,  Macon  &  ai*. 


324-327 


purchaser  is    not   to    be    kept    in  suspense 
forever. 

324  *Macon  could  not  have  paid  the  pur- 
chase  money  with   safety  ;  for,   after 

the  notice,  he  was  bound  to  see  to  the  appli- 
cation of  it.  Besides,  Garnett's  suit  created 
a  lis  pendens,  which  was  followed  by  those 
of  Campbell  and  Keith ;  and  the  whole  to- 
gether rendered  performance,  to  the  last 
deg-ree,  perilous. 

Campbell's  equity  is  both  prior  in  point  of 
time,  and  derived  from  the  highest  source. 
For  Garnett's  trust  is  for  the  representatives 
of  Richard  Brooke,  and  not  for  the  creditors 
of  George  Brooke,  to  whom  the  land  belonged, 
and  who  created  the  charge,  that  his  own 
debts  might  be  paid  before  his  devisees  took 
any  thing. 

But  this  upright  intention  would  be  de- 
feated by  the  doctrines  contended  for  by  the 
plaintiff's  counsel.  For  if  Garnett  had  re- 
ceived the  money,  and  paid  it  over  to  the 
legatees  of  Richard  Brooke,  he  would  not 
have  been  liable  for  it ;  because  he  would 
have  acted  in  discharge  of  the  trust  com- 
mitted to  him  ;  and  there  was  no  confi- 
dence between  him  and  George  Brooke. 

Another  view  of  the  subject '  makes  the 
case  clear.  Richard  Brooke  mortgaged  the 
land  ;  and  that  put  it  out  of  the  power  of 
Garnett  to  convey  the  legal  estate,  as  he  had 
only  the  equity  of  redemption.  But  Camp- 
bell's prior  claim  gave  him  the  first  right  to 
redeem. 

This  refutes  the  notion,  that  Macon  had  the 
best  right  to  call  for  the  legal  estate.  For  if 
Garnett  were  now  to  obtain  complete  releases 
from  all  the  mortgagees,  and  to  convey  to 
Macon,  the  prior  right  of  Campbell  would 
overreach  him. 

The  argument  that  Macon  may  pay  the 
money  into  court,  and  leave  Garnett  and  the 
creditors  of  George  Brooke  to  contest  the  right 
to  it,  is  unsound.  1.  Because  the  price  will 
not  pay  Campbell's  debt ;  and  therefore,  if 
the  land  should  rise  in  value,  Keith  will  have 
a  right  to  assist  upon  a  resale,  in  order  to 
obtain  the  benefit  of  the  rise.  2.  Because 
payment  into  court  would  only  bind  the  par- 
ties to  this  suit ;  and  not  the  other  cred- 

325  itors  of  George  Brooke,  *who  may  join 
in  Keith's  suit,  and  claim   to  have  the 

land  sold  again. 

Surrounded  with  such  difficulties,  none  of 
which  were  known  to  him  at  the  time  of  his 
purchase,  Macon  has  a  right  to  say,  **  non 
hsec  in  foedera  veni."  My  contract  was  for 
a  clear  title :  not  for  one  embarrassed  with 
endless  disputes. 

If  there  be  a  well  grounded  apprehension 
that  the  litigation  will  be  protracted,  and  the 
property  locked  up  for  a  long  time,  the  court 
will  not  compel  execution  of  the  contract ; 
because  the  vendee  will  not  be  able  to  improve 
with  safety,  or  go  to  market  with  the  estate. 

Courts,  in  order  to  prevent  controversies 
and  loss,  will  sometimes  enjoin  trustees  from 
proceeding  to  sell  where  other  incumbrances 
exist.  The  present  contract  therefore  will 
hardly  be  enforced,  if  performance  would 
only  lead  to  new  litigation. 

The  circumstances,  in  the  case  of  Gibson 
V.  Patterson,  1  Atk.  12.  do  not  appear  :  But 
it  is  certain,  that  the  rule  of  courts  of  equity, 
upon  questions  of  this  sort,  has  undergone  a 
-considerable  change  ;  and  that  the  old  cases 


differ  widely  from  the  modern ,  in  respect  of 
the  period  for  performance. 

The  foundation  of  this  kind  of  bills  for 
specific  execution,  where  other  persons  than 
the  contracting  parties  are  made  defendants, 
is  simple.  It  is  to  remove  formal  obstruc- 
tions, when  the  title  is  otherwise  clear,  in 
order  that  the  purchaser  may  hold  the  estate 
without  danger  of  interruption.  But  that  is 
not  the  case  here  ;  for  the  same  embarrass- 
ments will  continue  after  the  decree,  as  be- 
fore, the  obstructions  not  being  formal  only, 
but  such  as  the  court  itself  cannot  remove. 

The  vendor  should  be  able  to  shew  both 
that  his  conduct  has  been  fair,  and  that  he 
has  been  guilty  of  no  laches.  But  Garnett 
is  not  in  that  situation  ;  for  he  has  sold  an 
estate  subject  to  incumbrances,  without  ap- 
prizing the  purchaser  of  them  ;  and  if  it  was 
in  his  power  to  remove  them,  he  has 
326  *not  used  due  diligence  to  effect  it.  Kot 
even  in  the  prosecution  of  this  suit, 
although  professedly  brought  to  clear  the 
title. 

Compare  the  conduct  of  the  parties.  Gar- 
nett was  bound  to.  offer  a  complete  title  ;  or 
to  disclose  the  defects.  But  he  did  neither  ; 
for  he  was  not  able  to  convey  a  good  title  ; 
nor  did  he  apprize  the  purchaser  that  it  was 
defective :  Even  Young's  mortgage  was  rep- 
resented as  small ;  and  with  respect  to  the 
rest  of  the  incumbrances,  formidable  as  they 
are,  nothing  was  said. 

Macon's  conduct,  on  the  other  hand,  has 
been  unexceptionable.  Confiding  in  Gar- 
nett's  representation,  that  it  was  a  clear 
title,  he  paid  $4000  of  the  purchase  money 
before  it  was  demandable  ;  and  was  prepar- 
ing to  fulfil  the  contract  in  all  other  respects, 
until  he  received  notice  from  Govan,  that  he 
would  proceed  at  his  peril,  upon  which  he 
abandoned  the  agreement,  and  gave  notice 
to  the  defendant,  who  was  not  injured  by  it, 
as  he  was  thereby  enabled  to  clear  the  title 
if  he  could,  and  go  to  market  again  with  a 
sure  estate. 

If,  however,  performance  should  be  de- 
creed, interest  ought  not  to  be  allowed,  as  the 
title  was  in  controversy,  and  the  plaintiff  had 
possession  of  the  estate. 

Leigh,  in  reply.  Four  objections  are  made 
to  a  specific  performance.  1.  That  the 
contract  was  abandoned  by  the  plaintiff. 
2.  That  there  was  laches  in  prosecuting  the 
suit,  and  removing  incumbrances.  3.  That 
there  has  been  a  change  of  circumstances,  in 
consequence  of  a  fall  in  the  value  of  the 
property.  4.  That  there  are  existing  incum- 
brances now  upon  the  estate. 

There  is  not  a  shadow  of  reason  in  support 
of  the  first  ;  for  the  suit  was  brought  imme- 
diately on  the  receipt  of  the  defendant's 
notice  ;  and  if  no  deed  was  tendered  in  Jan- 
uary, it  was  because  he  had  refused  to  pro- 
ceed, and  it  was  his  duty  to  have  prepared 
one.     Sugd.  Iv.  Vend.  182. 

The  second  objection  is  equally  as  unten- 
able ;  for  the  suit  was  constantly  going 
327  on  ;  and  there  was  no  delay  in  *getting 
up  the  incumbrances.  But,  if  there 
had,  it  would  not  have  been  material ;  for 
time  is  not  of  the  essence  of  the  contract  in 
any  case,  unless  expressly  stipulated.  Sugd. 
282,  289,  293  ;  5  Cranch,  262 ;  1  Wheat.  179  ;  14 
Ves.  205  :  and  much  less  in  this  ;  for  a  clear- 
ing of  the  title,  within  the  limit  of  the  in- 
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stalmeats,  was  all  that  was  looked  for,  upon  a 
fair  construction  of  the  agreement  compared 
with  Smith's  deposition.  Besides,  ability  to 
convey  at  the  time  of  the  decree  is  all  that 
is  ever  required  :  and  more  ought  not  to  be 
insisted  on  here,  as  the  incumbrances  were 
not,  in  fact,  known  to  the  plaintifiP  at  the 
time  of  the  contract.  Sugd.  229:  and,  if 
there  was  any  room  for  constructive 
notice,  the  purchaser  was  as  much  bound 
to  search  for  it,  as  the  vendor.     Sugd.  336. 

With  respect  to  the  change  of  circum- 
stances, and  fall  in  the  value  of  the  property, 
nothing  favourable  to  the  defence  can  be 
drawn  from  that  source.  For  it  has  been 
long  settled,  that  objections  of  that  kind 
have  no  weight,  any  more  than  the  prema- 
ture death  of  the  annuitant,  or  the  inade- 
quacy in  the  price  of  the  property  in  the  cases 
cited  by  Mr.  Stanard,  from  1  Bro.  Ch.  156 ;  3 
Bro.  Ch.  605 ;  1  Cox's  Cas.  428 ;  3  Ves.  & 
Beame,  187.  Indeed  inadequacy  of  price 
would  appear  to  be  the  stronger  objection  ; 
because  it  might,  with  some  plausibility,  be 
urged  as  a  fault  in  the  bargain  itself  ;  but  the 
subsequent  fall  in  value  is  unconnected  with 
the  agreement,  and  ought  not  to  affect  a 
bona  fide  transaction. 

The  fourth  objection  is  of  a  three-fold  char- 
acter, the  mortgages.  Price's  judgment,  and 
Campbell's  claim  :  but  none  of  them  are  suf- 
ficient to  repel  a  specific  execution  of  the 
contract. 

For  the  mortgages  have  all  been  released  ; 
or  if  any  thing  still  remains  to  be  done,  it 
may  now  be  decreed,  as  all  necessary  parties 
are  before  the  court ;  which  has  always  been 
considered  as  sufficient ;  because  the  title  is 
assured  by  the  decree,  and  that  is  the  same 
as     if   the    plaintiff  possessed  it.     16  Ves. 

380. 
328  *Price's  judgment  is  as  little  to  be 

regarded ;  for  the  prior  mortgage  of 
Young  prevents  it  from  fastening  on  the  le- 
gal estate ;  and  it  cannot  afiect  the  equity  of 
redemption,  as  a  specific  lien.  Pow.  Mortg. 
339,  340,  615,  620  ;  3  Bro.  Ch.  480  ;  1  Ves.  jr. 
431;  1  Cox's  Cas.  160. 

Campbell's  claim,  therefore,  is  the  only 
pretext  left.  But  that  has  no  influence ; 
for  it  was  not  a  specific  lien,  but  a  mere 
charge,  which  might,  or  might  not,  become 
operative :  And  therefore,  if  the  purchase 
money  had  been  paid,  and  a  conveyance  taken 
before  notice,  it  is  admitted  that  the  vendor 
could  not  have  been  disturbed.  But  the 
notice  in  pais  makes  no  difference  ;  for,  in 
cases  of  general  charge  without  a  lien,  auv 
other  notice  than  a  lis  pendens,  is  immate- 
rial ;  because  the  proceeds  of  the  sale  are 
assets,  and  the  price  of  the  land  is  all  that 
the  creditors  are  entitled  to.  1  Eq.  Cas.  Ab. 
358,  pi.  2  ;  1  Anstr.  109 ;  Ambl.  676.  The 
force  of  this  is  not  weakened  by  the  argu- 
ment that  the  contract  is  still  executory  ;  for 
equity  looks  upon  things  agreed  to  be  done, 
as  actually  performed  ;  anfl  when  an  agree- 
ment is  entered  into  for  the  sale  of  an  estate, 
it  considers  the  purchaser  as  the  true  owner 
from  the  date  of  the  bargain.  Consequently 
the  sale  in  the  present  case  is  good  against 
the  charge,  as  the  purchaser  was  not  bound 
to  see  to  the  application  of  the  purchase 
money  ;  and  was  complete  owner  of  the  land 
at  the  moment  of  closing  the  contract,  as 
there  was  no  lis  pendens  at  the  time.     Sugd.  | 


130  ;  2  Wms.  277  ;  1  Bro.  Ch.  187  ;  Ibid.  96 ;  16 
Ves.  151 ;  Sugd.  372.  Nor  is  it  material,  that 
Garnett  was  not  a  trustee  appointed  by  the 
will  of  George  Brooke  :  for  he  had  antbority 
to  sell,  and  the  proceeds  of  the  sale  will  be  as 
available  for  the  creditors,  as  the  land  itself 
would  have  been. 

The  cases  cited  by  the  defendant's  coun- 
sel, to  prove,  that  a  purchaser  is  not  bound 
to  take  a  doubtful  title,  do  not  conflict  with 
our  right  to  a  specific  execution.  For  that  of 
Kose  V.  Calland,  5  Ves.  187,  was  a  case  where 
there  was  a  perpetual  impropriation  of  bay 
not  disclosed  in  the  contract,  but  which,  ac- 
cording toa  doctrine  settled  in  the  court 

329  *of  exchequer,   was    attached   to    the 
estate.    That  of  Stapleton  v.  Scott,  16 

Ves.  272,  was  a  case  where  the  executor  sold 
the  whole  property,  when  the  devise  was  that 
he  should  sell  the  testator's  own  moiety,  and 
his  interest  only  in  the  rest.  Sloper  v.  Fish, 
2  Ves.  &  Beame,  was  a  doubtful  question, 
whether  the  deed  was  absolute,  or  had  been 
delivered  as  an  escrow  only.  Jervoise  v. 
The  Duke  of  Northumberland,  1  Jacobs  & 
Walk.  539,  was  a  case  of  uncertainty  as  to  the 
nature  of  the  estate.  Lrowe  v.  L«usk,  14  Ves. 
547,  was  a  question  of  great  doubt,  whether 
the  sale  had  not  been  anticipated  by  ao  act 
of  bankruptcy.  Cooper  v.  Denne,  4  Bro.  Ch. 
80,  was  a  case  where  it  was  uncertain  whether 
the  leases  had  been  confirmed,  without  which, 
they  were  clearly  void.  Shapland  v.  Smith, 
1  Bro.  Ch.  75,  was  a  case  where  there  was  a 
doubt,  whether  there  was  a  good  tenant  to 
the  praecipe,  and  the  chancellor  was  of  opin- 
ion there  was  not.  Walker  v.  Smallwood, 
Ambl.  676,  was  the  case  of  a  lis  pendens ; 
and  therefore  has  nothing  to  do  with  this  case 
Green  v.  Lowes,  3  Bro.  Ch.  217,  was  an  in- 
junction upon  motion,  before  answer,  with- 
out any  decision  upon  the  merits.  And 
Sugd.  243,  is  his  own  inference  only,  and 
therefore  is  of  no  importance. 

The  decree  of  the  court  of  appeals  does  not 
conclude  the  plaintiff.  Mason  v.  Peter,  1 
Munf.  437,  is  expressly  otherwise;  and  the 
authority  of  that  case  is  not  lessened  by  Mr. 
Wickham's  argument,  that  as  the  heir  may 
avail  himself  of  a  judgment  in  favour  of  the 
executor,  he  is  bound  by  one  against  him  : 
because  that  turns  upon  the  principle,  that 
the  claim  is  entirely  destroyed  by  the  judg- 
ment. 

The  release  of  Broadneck  and  Foster's  dis- 
charged Aylett  and  Brooke  ;  for  Braxton's 
letter  proves  that  it  was  subsequent  to  the 
obligation. 

But,  if  that  were  not  so,  the  substitution 
of  Page  had  that  effect  as  to  Brooke  clearly  ; 
for  equity  would  have  decreed  a  release  to 
Aylett,  which  would  have  discharged  Brooke, 
as  Page  would  have  been  left  bound  instead 
of  Aylett,  with  whom  he  was  associated  in 
the  obligation. 

330  *If,  however,  that  were  doubtful,  the 
release  to  Page's  representatives  dis- 
charged those  of  Brooke,  upon  a  known  prin- 
ciple of  the  common  law.  Co.  Litt.  232.  n.  1: 
which  is  not  impugned  by  the  case  ex  parte 
Gifford,  6  Ves.  805,  and  Hutton  v.  Eyre,  1 
Marsh.  Rep.  603  ;  for  they  were  cases  of  com- 
position with  insolvents  and  partners,  and 
therefore  not  like  this. 

Campbell's  representative  has  lost  all  pre- 
tensions against  the  real  estate  of  Brooke, 
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by  the  failure  to  pursue  the  personal  effects  in 
the  hands  of  Price  ;  for  as  the  latter  did  not 
deny  assets  in  the  suit  in  the  court  of  appeals, 
he  admitted  them  ;  and  therefore  it  was  the 
duty  of  Campbell  to  have  made  that  fund 
effectual. 

But,  in  any  view  of  the  case,  the  personal 
estate  must  be  first  discussed,  Sug-d.  378; 
and,  if,  through  the  supineness  of  his  prede- 
cessor, Keith  should  meet  with  any  difficulty 
in  the  pursuit  of  it,  he  must  resort  to  the 
securities  upon  the  administration  bond. 

Interest  is  always  decreed  upon  the  pur- 
chase money ;  and  the  purchaser  is  only 
entitled  to  credit  for  the  profits  actually  re- 
ceived. 

MARSHALL,  Chief  Justice.  Richard 
Brooke,  by  his  last  will,  empowered  his  execu- 
tors to  sell  his  whole  estate,  and  William 
Gamett,  the  plaintiff,  alone  proved  the  will, 
and  took  the  executorship  upon  himself.  ' 

On  the  10th  of  June,  1818,  William  Garnett, 
sold  the  estate  called  Mantapike,  to  William 
H.  Macon,  the  defendant.  '*for  the  sum  of 
twenty-two  dollars  per  acre  ;  six  thousand 
dollars  of  which  are  to  be  paid  on  the  first 
day  of  January  next,  when  possession  will  be 
^iven,  and  the  balance  in  two  equal  annual 
payments  from  that  date,  which  said  two  last 
payments,  are  to  be  secured  by  mortgage,  on 
the  said  land.  The  said  William  Garnett 
farther  agrees  to  put  the  present  corn-field 
land,  in  wheat,  the  said  William  H.  Macon 
furnishing  the  seed.  And  it  is  farther  ag-reed, 
that  the  said  William  H.  Macon  is  to 
331  have  power  *to  make  this  agreement 
valid  in  one  month  from  the  date  hereof, 
or  to  make  the  same  null,  and  of  no  effect,  by 
g-iving  due  notice  to  the  said  William  Gar- 
nett, to  that  purport,  within  the  time  afore- 
said. 

On  the  22d  of  August,  William  H.  Macon, 
paid  William  Garnett,  four  thousand  dollars, 
in  part  of  the  first  payment ;  but  having* 
received  notice  afterward,  that  George 
Brooke,  who  devised  Mantapike  to  Richard, 
had  by  his  last  will,  charged  his  whole  estate 
with  the  payment  of  his  debts ;  and  had  in 
his  life-time,  become  surety  for  Carter  Brax- 
ton, in  a  large  sum,  to  Robert  Campbell,  for 
which  a  decree  had  been  pronounced  in  the 
court  of  chancery,  against  Carter  Braxton, 
Robert  Price,  executor  of  George  Brooke,  and 
against  the  representatives  of  Robert  Page, 
who  was  also  surety  for  Carter  Braxton, 
which  decree  was  affirmed  in  the  court  of 
appeals,  in  October  1799,  and  remains  unsatis- 
fied ;  and  being  advised  by  counsel,  that  he, 
having  notice  thereof,  the  estate  called  Man- 
tapike, would  be  charged  with  the  said  debt 
in  his  hands ;  he,  on  the  16th  of  December, 
addressed  the  following  letter  to  the  plaintiff  : 

**  Sir, — I  am  informed  that  Colonel  George 
Brooke,  the  former  owner  of  the  Mantapike 
tract  of  land,  became  Carter  Braxton's  secu- 
rity for  a  large  debt  to  Robert  Campbell,  and 
by  his  will,  charged  his  lands  with  the  pay- 
ment of  his  debts  ;  that  the  debt  to  Campbell 
is  still  due,  and  that  the  Mantapike  lands 
are  liable  to  be  sold  for  the  payment  thereof. 
I,  therefore,  think  proper  to  inform  you,  that 
I  consider  the  contract,  which  I  made  with 
you,  for  the  purchase  of  the  said  tract  of 
land,  as  void  ;  and  request  you,  to  return  me 
the  four  thousand  dollars,  which  I  paid  you, 


in  part  of  the  purchase  money,  with  interest. 
**  I  am,  sir,  very  respectfully, 

"  W.  H.  Macon." 

On  the  26th  of  the  same   month,  William 

Garnett,  instituted  his  suit  in   the   court   of 

chancery  of  the   state,   against  William   H. 

Macon,  and  against  the  representatives  of 

Robert  Campbell,  praying  for  a  specific 

332  performance  of  the  ^contract,   and  in- 
sists in  his  bill,  that  the  estate  called 

Mantapike  would  not  be  chargeable  with  the 
debts  of  George  Brooke,  in  the  hands  of  a 
purchaser  ;  and  insists  also,  for  several  rea- 
sons, which  are  detailed  at  length,  that 
George  Brooke  was  not  liable  for  the  debts  to 
Campbell,  and  that  his  devisees  were  not 
bound  by  the  decree  against  his  executor,  or 
estopped  from  contesting  the  claim. 

The  chancellor  was  of  opinion,  that  Brooke 
had  been  released  by  the  conduct  of  Campbell, 
and  that  a  specific  performance  of  the  con- 
tract ought  to  be  decreed,  and  directed  an 
account  of  the  rents  and  profits  of  the  estate 
received  by  the  plaintiff  since  the  sale  ;  but, 
information  was  received  of  Campbell's 
death,  on  which  the  suit  abated  as  to  him, 
and  was  revived  against  William  Keith,  his 
representative,  who  appeared  and  petitioned 
that  the  cause  should  be  removed  into  this 
court ;  which  was  ordered  accordingly. 
Keith,  as  the  representative  of  Campbell, 
has  also  filed  a  bill  against  the  repriesenta- 
tives,  heirs  and  devisees  of  George  Brooke, 
praying  that  his  debt  may  be  paid  ;  and  to 
this  bill,  William  H.  Macon  is  made  a  defend- 
ant ;  but  this  suit  is  not  ready  for  trial. 

In  May  1820,  William  H.  Macon  filed  his 
answer,  in  which  he  insists,  that  he  ought  to 
stand  discharged  from  his  contract,  on  ac- 
count of  the  lands  being  incumbered  with 
Campbell's  debt,  of  which  he  had  no  notice, 
and  that  he  purchased,  '*  supposing  the  said, 
Mantapike  tract  of  land  was  free  from  in- 
cumbrances and  charges  of  all  kinds,  except 
a  mortgage  by  Richard  Brooke  to  general 
Young,  which  was  represented  as  of  no  great 
amount,  and  which  the  complainant  was  to 
pay  off,  before  he  made  a  deed  for  the  land 
to  this  defendant,  but  has  failed  to  do  so,  as 
this  defendant  understands." 

He  says,  that  on  examining  the  records, 
which  he  did,  in  consequence  of  receiving 
notice  of  Campbell's  debt,  he  found  the  ques- 
tion to  t)e  so  perplexed  and  intricate,  that 
the  controversy  would  probably  not  be  de- 
termined during  his  life,  in  consequence  of 
which,  he  resolved    to    abandon    the 

333  'contract,  and  addressed  a  letter  to  the 
plaintiff  giving  notice  of  his  resolution. 

That  in  consequence  thereof,  as  he  presumes, 
the  complainant  kept  possession  of  the  tract 
of  land,  failed  to  tender  a  deed  to  the  defend- 
ant for  it,  or  to  demand  the  instalment  in 
January  1819 ;  and  paid  for  the  seed  wheat 
which  Macon  had  purchased  to  seed  the  corn- 
field, according  to  the  written  contract ;  thus 
exhibiting  every  mark  of  a  reciprocal  aban- 
donment of  the  contract  on  his  part ;  and  he 
gave  no  indication  to  the  contrary  till  the  in- 
stitution of  this  suit,  several  months  after- 
wards. 

In  argument,  the  first  point  which  has  been 
made  by  the  defendant  Macon,  is,  that  the 
contract  was  abandoned  by  both  parties. 

It  is  not  pretentSed  that  there  has  been  any 
express  or  formal  abandonment  on  the  par 
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of  the  plaintifP.  The  allegation  is,  that  it  is 
to  be  implied  from  his  conduct.  To  sustain 
this  implication,  the  conduct  of  the  vendor 
ought  to  be  such  as  to  justify  a  reasonable 
man  in  believing,  that  he  acquiesced  in  the 
decision  of  the  vendee,  to  abandon  the  con- 
tract ;  it  ought  to  be  such  as  might  reasonably 
influence  the  conduct  of  the  vendee,  and  in- 
duce him  to  regulate  his  own  affairs  on  the  pre- 
sumption that  he  was  no  longer  incumbered 
by  his  contract.  The  attempt  of  the  vendor 
to  re-sell  estate,  or  the  unequivocal  exercise 
of  ownership  over  it,  unaccompanied  with 
any  explanation  shewing  that  he  still  con- 
sidered the  contract  as  binding,  might  be 
such  an  act ;  but  there  has  been  no  attempt 
to  re-sell  the  estate,  nor  any  unexplained  act 
of  ownership  over  it.  On  the  contrary,  a 
subpoena  was  taken  out  within  ten  days  after 
the  date  of  the  letter  of  abandonment,  and 
the  bill,  since  filed  in  consequence  of  this 
subpcena,  claims  a  specific  performance. 

Had  the  bill  been  immediately  filed,  and 
the  subpoena  executed,  this  point,  it  is  pre- 
sumed, would  not  have  been  made  ;  but  the 
bill  was  not  filed  until  June  1819,  and  the 
subpoena  was  not  returned  executed,  until 
January  1820. 

From  these  circumstances,  the  counsel  for 
the  defendant  claim  the  same  advantages 
to  their  client,  as  if  the  plaintiff 
334  *had  acquiesced  silently  in  his  letter  of 
the  16th  of  December,  1818,  until  the 
service  of  the  subpoena  informed  him,  that  a 
suit  was  depending.  But  I  do  not  think  this 
claim  can  be  supported. 

No  laches  are  imputable  to  the  plaintiff. 
His  determination  to  insist  on  the  contract, 
seems  to  have  been  immediate ;  and  the 
measures  taken  by  him  in  pursuance  of  that 
determination  were  sufficiently  prompt.  A 
subpoena  was  issued,  on  the  10th  day  after 
the  date  of  colonel  Macon's  letter,  but  there 
was  not  time  to  execute  it.  New  process  was 
directed,  and  the  law  makes  it  the  duty  of  the 
officers  of  the  court,  to  attend  to  that  process. 
I  do  not  think  the  delay  which  took  place  in 
executing  it,  can  be  justly  imputed  to  colonel 
Garnett,  nor  ought  any  forfeiture  of  right  to 
be  the  consequence  of  that  delay,  unless  some 
injury  to  colonel  Macon,  had  resulted  from 
it.  No  injury  is  shewn  or  alleged,  nor  is  it 
probable  that  any  can  have  arisen.  From 
the  vicinity  of  the  two  gentlemen  to  each 
other,  their  rank  in  life,  the  common  conver- 
sations which  grow  out  of  such  Controversies, 
the  interest  which  the  parties  took  in  it,  and 
the  enquiries  they  would  naturally  make,  it 
is  not  reasonable  to  suppose,  that  while  the 
vendor  was  in  fact  actively  pressing  his  suit, 
and  continually  issuing  new  process,  the  ven- 
dee could  act  upon  the  presumption  that  he 
had  abandoned  his  contract.  But  if  these 
circumstances,  which  generally  accompany 
transactions  of  this  character,  cannot  be 
considered  as  belonging  to  this  cause,  the 
record,  I  think,  furnishes  satisfactory  evi- 
dence, that  colonel  Macon,  was  apprised  of 
the  determination  of  colonel  Garnett,  to  insist 
on  the  specific  performance  of  the  contract. 
Thomas  G.  Smith,  deposes  to  a  conversation 
with  colonel  Macon,  in  which  that  gentleman 
said,  that  though  the  counsel  consulted  by 
him  had  been  of  opinion  that  Mantapike  was 
bound  for  Campbell's  debt,  the  counsel  con- 
sulted by  William  Garnett  had  advised  other- 


wise, and  that  William  Garnett  said,  he  did 
not  think  himself  at  liberty,  as  a  representa- 
tive, to  cancel  the  bargain. 

335  *The  deposition  of  James  M.  Garnett 
too,  though   less  explicit,  bears  on   the 

same  point.  The  very  fact,  that  the  vendee 
did  not  repeat  his  demand  for  re-payment  of 
the  four  thousand  dollars,  he  had  advanced, 
shews,  that  he  did  not  suppose  the  vendor 
had  relinquished  the  contract. 

Since  then,  the  vendor  did  never  in  fact, 
relinquish  the  contract,  but  took  early  meas- 
ures to  enforce  its  specific  performance ; 
since  the  delay  which  took  place  in  the  serv- 
ice of  process,  did  not  proceed  from  him, 
and  did  not  produce  any  real  mischief  to  the 
vendee,  I  cannot  think  that  the  right  to  en- 
force a  specific  performance  is  in  any  degree 
affected  by  that  delay. 

It  has  been  also  argued,  that  the  vendor 
ought  to  have  done  all  that  was  required 
from  him,  by  the  contract.  He  ought  to 
have  tendered  possession  and  a  conveyance, 
on  the  first  of  January,  1819. 

He  certainly  might  have  done  ao.  But 
when  it  is  recollected  that  previous  to  the 
first  of  January,  1819,  he  had  received  a  let- 
ter from  the  vendee,  announcing  his  determi- 
nation not  to  receive  possession,  or  a 
conveyance,  and  had  himself  resorted  to  the 
laws  for  that  remedy,  which  they  afforded  for 
a  broken  contract,  I  cannot  think  that  the 
omission,  if  it  may  be  so  termed,  ought  to 
vary  that  remedy,  so  far  as  respects  a  specific 
performance,  whatever  might  be  its  influence 
on  other  questions  which  would  arise  in  the 
cause,  should  the  contract  be  carried  into 
execution. 

I  come  now  to  consider  the  validity  of  the 
objections  made  by  the  vendee,  to  a  specific 
performance  of  the  contract,  supposing  it  not 
to  be  abandoned.  He  complains,  that  the 
title  is  incumbered  and  embarrassed  with 
liens,  of  which  he  had  no  knowledge  when 
the  contract  was  made ;  and  which  would 
certainly  have  deterred  him  from  making  it, 
had  they  been  communicated  to  him. 

A  court  of  equity  compels  the  specific  per- 
formance of  contracts,  because  it  is  the  inten- 
tion of  the  parties  that  they  shall  be 
performed.  But  the  person  who  demands  it, 
must  be  in  a  capacity  to  do,   substan- 

336  tially,  all  that  he  has  promised,  *l>efore 
he  can  entitle  himself  to  the  aid  of  this 

court.  At  what  time  this  capacity  must  exist, 
whether  it  must  be  at  the  date  of  the  contract, 
at  the  time  it  is  to  be  executed,  or  at  the 
time  of  the  decree,  depends,  I  think,  upon  cir- 
cumstances, which  may  vary  with  every  case. 
There  is  no  subject  which  more  requires  the 
exercise  of  a  sound  discretion.  The  enquiry 
in  every  case  of  the  kind,  must  be,  whether 
the  vendor  could  at  the  time,  have  conveyed 
such  a  title,  as  the  vendee  had  a  right  to 
demand  ?  If  he  could  not  then,  whether  he 
can  now  ?  And  if  he  can,  whether  there  has 
been  such  a  change  of  circumstances,  that  a 
court  of  equity,  ought  not  to  compel  the  ven- 
dee to  receive  it  ?  The  first  and  great  objec- 
tion to  the  title,  is  the  lien  supposed  to  be 
imposed  on  the  Mantapike  estate,  by  the  will 
of  George  Brooke,  for  the  payment  of  his 
debts. 

In  the  year  1781,  George  Brooke,  made  his 
last  will  in  writing,  in  which  he  devised  as 
follows :  "  After  my  just  debts  are  paid,  I  give 
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and  dispose  of  the  remainder  of  my  estate,  in 
the  manner  following"  &c.  The  testator 
was  then  seised  and  possessed  of  Mantapike, 
which  he  devised  to  his  son  Richard.  Rich- 
ard Brooke,  entered  upon  the  property  devised 
to  him,  and  remained  in  possession  of  it,  until 
his  death,  which  happened  in  the  year  1816. 
By  his  last  will,  he  empowered  his  executors, 
or  such  of  them  as  might  act,  to  sell  his  land. 
William  Garnett,  the  plaintiff,  alone  quali- 
fied as  executor  to  the  will,  and  sold  the  land 
to  the  defendant  William  H.  Macon,  without 
any  intimation  of  the  existence  of  Campbell's 
claim,  or  that  George  Brooke  had  charged 
his  land  with  the  payment  of  his  debts. 

He,  now  contends,  that  this  claim  consti- 
tutes no  obstacle  to  a  specific  performance, 
of  the  contract,  because  : — First,  It  was  not 
one  of  George  Brooke's  just  debts,  at  the  date 
of  his  will,  or  at  the  time  of  his  death.  Sec- 
ond, If  it  was  a  just  debt,  it  does  not  charge 
the  estate  in  the  hands  of  William  H.  Macon. 

First.  Is  the  claim  now  made  by  Keith,  on 
the    part  of  Campbell,  for  a  debt,  legally 
due    from     the    estate    of    George  Brooke, 
deceased  ? 

337  *As  the  suit  for  that  claim  is  now 
depending,   and  is  not  yet   ready   for 

hearing,  any  positive  decision  respecting  it, 
would,  perhaps,  be  premature.  It  is,  how- 
ever, in  the  power  of  the  court,  to  form  opin- 
ions on  some  points  of  that  case,  subject, 
indeed,  to  future  revision  ;  because  the  facts 
on  which  those  points  must  certainly  depend, 
are  in  the  record  ;  and  it  may  be  proper  to 
do  so,  because,  if  the  claim  be  obviously 
unfounded,  the  course  of  the  court  would  be 
different  from  what  it  ought  to  be,  if  any 
strong  presumptions  exist  in  its  favour. 

The  defendants  insist,  that  the  decree 
against  the  personal  representatives  of 
George  Brooke,  is  conclusive  evidence  against 
his  devisee,  of  the  existence  of  the  debt. 

The  cases  cited  by  counsel,  in  support  of 
this  proposition,  do  not  decide  the  very  point. 
Not  one  of  them  brings  directly  in  to  question, 
the  conclusiveness  of  a  judgment  against 
the  executor,  in  a  suit  against  the  heir  or 
devisee.  They  undoubtedly,  show,  that  the 
executor  completely  represents  the  testator, 
as  the  legal  owner  of  his  personal  property, 
for  the  payment  of  his  debts  in  the  first  in- 
stance, and  is,  consequently,  the  proper  per- 
son to  contest  the  claims  of  his  creditors. 
Yet,  there  are  strong  reasons  for  denying 
the  conclusiveness  of  a  judgment  against  an 
executor  in  an  action  against  the  heir.  He 
is  not  a  party  to  the  suit, — cannot  controvert 
the  testimony, — adduce  evidence  in  opposi- 
tion to  the  claim, — or  appeal  from  the  judg- 
ment. In  case  of  a  deficiency  of  assets,  the 
executor  may  feel  no  interest  in  defending 
the  suit,  and  may  not  choose  to  incur  the 
trouble  or  expense  attendant  on  a  laborious 
investigation  of  the  claim.  It  would  seem 
unreasonable  that  the  heir,  who  does  not 
claim  under  the  executor,  should  be  estopped 
by  a  judgment  against  him. 

In   the  case  against  Munsford's  heirs,  in 

this  court,  the  question  was  decided  against 

the  conclusiveness  of  such  a  judgment,  and 

I    am  not  satisfied    that  the    decision  was 

erroneous. 

338  *Thi8    case,  however,    varies    from 
that,  in  a  material  circumstance.    In 

that  case,  the  heir  was  bound  by  the  obliga- 


tion of  his  ancestor,  and  was  liable  to  the 
creditor  directly.  In  this  case,  the  creditor 
is  bound  to  proceed  against  the  executor  and 
to  exhaust  the  personal  estate,  before  the 
lands  become  liable  to  his  claim.  The  heir, 
or  devisee,  may  indeed,  in  a  court  of  chan- 
cery, be  united  with  the  executor  in  the  same 
action,  but  the  decree  against  him,  would  be 
dependent  on  the  insufficiency  of  the  per- 
sonal estate.  Since,  then,  the  proceeding 
against  the  executor,  is,  in  substance,  the 
foundation  of  the  proceeding  against  the 
heir,  or  devisee,  the  argument  for  consider- 
ing it  as  prima  facie  evidence,  may  be  irre- 
sistible, but  I  cannot  consider  it  as  an 
estoppel.  The  judgment  not  being  against 
a  person  representing  the  land,  ought,  I 
think,  on  the  general  principle,  which  applies 
to  giving  records  in  evidence,  to  be  re-ex- 
aminable  when  brought  to  bear  upon  the 
proprietor  of  the  land. 

It  was  said,  but  not  pressed,  by  the  coun- 
sel for  the  plaintifiF,  that  the  decree  of  the 
court  of  chancery,  was  not  even  prima  facie 
evidence  against  the  representatives  of 
George  Brooke.  I  do  not  concur  with  him 
in  this  proposition  ;  but  if  I  did,  it  would  not, 
I  think,  materially  afifect  this  case.  The 
decree  was  against  Braxton,  as  well  as 
against  the  representatives  of  Brooke  and 
Page ;  and  is  admitted  to  be  conclusive 
against  Braxton  and  his  representatives. 
They  could  never  be  permitted  to  deny  that 
Braxton  owed  Campbell  the  money  specified 
in  that  decree. 

The  undertaking,  on  which  the  decree  was 
pronounced  against  Brooke's  executor,  is 
dated  in  1775,  and  promises,  under  seal,  to 
stand  security  for  Braxton  to  Campbell,  for 
the  sum  then  due.  This  sum  is  fixed  by  the 
decree  against  Braxton  ;  and  the  defence 
now  set  up  for  Brooke,  does  not  controvert 
that  decree  as  to  Braxton,  but  insists  on  sev- 
eral circumstances  which,  as  they  contend, 
discharge  Brooke  from  the  liability  incurred 
by  his  undertaking,  as  Braxton's  surety. 

The  first  of  these  is,  the  release  of  Broad- 
neck,  which  had  been  mortgaged  for  the 
debt,  in  1769,  when  the  bills  drawn 
339  *by  Braxton  and  sold  to  Campbell, 
came  back  protested.  William  Aylett 
and  George  Brooke,  became  sureties  to 
Campbell  for  this  debt. 

On  the  21st  day  of  May,  in  the  year  1773, 
Campbell  joined  Braxton  in  a  conveyance  of 
the  mortgaged  premises  to  John  Shermer, 
which  is  recorded  in  September,  of  the  same 
year.  On  the  ISth  of  December,  1775, 
Aylett  and  Brooke  transmit  to  Campbell  an 
instrument  of  writing  under  seal,  which, 
after  reciting  a  former  undertaking  as  sure- 
ties for  Braxton,  contains  these  words:  '*  We 
therefore,  in  consideration  of  our  former 
agreement,  do  promise  and  oblige  ourselves 
to  stand  security  for  the  said  Braxton  to  the 
said  Campbell,  his  heirs,  executors,  adminis- 
trators and  assigns,  for  the  sum  of  money 
now  due  from  the  said  Braxton,  to  the  said 
Campbell." 

It  is  contended  for  the  plaintiff,  that  this 
suretyship  was  probably  undertaken,  in  the 
confidence  that  the  mortgaged  property  was 
amply  sufficient  to  discharge  the  debt,  and 
that  Campbell,  by  releasing  this  property 
without  the  consent  of  the  sureties,  dis- 
charged them. 
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There  would  be  great  force  in  this  objec- 
tion, had  the  release  of  the  mortgaged  prem- 
ises been  dated  subsequent  to  the  engagement 
made  by  Aylett  and  Brooke.  But  that  en- 
gagement was  dated  in  December  1775,  and 
the  deed  of  conveyance  by  Braxton  and 
Campbell  to  Shermer,  was  recorded  in  Sep- 
tember 1773.  No  evidence  exists,  that  either 
the  mortgage  or  its  release,  was  communi- 
cated to  Aylett  or  Brooke,  other  than  the 
presumption  arising  from  the  notoriety  of 
such  transactions,  and  from  the  fact  that 
both  deeds  were  recorded.  These  circum- 
stances are  precisely  as  strong  to  prove  a 
knowledge  of  the  deed  to  Shermer,  as  of  the 
deed  to  Campbell,  were  it  even  proved,  that 
the  first  bond  of  Aylett  and  Brooke,  anteceded 
the  deed  to  Shermer.  The  undertaking 
made  in  December  1775,  cannot  be  presumed 
to  have  been  induced  by  a  deed  of  mortgage 
which  had  been  released  more  than  two 
years,  and  although  it  is  expressed  to  be 
made  in  consideration  of  the  prior  un- 
340  dertaking,  *yet  that  prior  undertaking 
would  not  have  been  renewed,  under 
circumstances,  which,  in  the  opinion  of  the 
parties  themselves,  absolved  them  from  it, 
both  in  law  and  conscience.  The  fair  infer- 
ence from  this  renewal  is,  that  the  parties 
being  mutual  friends,  the  conveyance  to 
Shermer  was  with  the  knowledge  and  assent 
of  all. 

The  second  objection  arises  from  a  fact, 
which  is  considered  as  an  implied  release  of 
Aylett  from  his  joint  obligation  with  Brooke. 

On  that  instrument,  is  this  endorsement: 
"  Aug.  6th,  1777,  I  do  oblige  myself  to  per- 
form every  engagement  that  colonel  Wil- 
liam Aylett,  was  bound  by  the  within,  to 
perform,  and  to  be  considered  as  one  of  the 
securities  of  Wm.  Braxton,  in  the  room  of 
colonel  Aylett.  Witness  my  hand,  this  6th 
day  of  Aug.  1777. 

"Robert  Page." 

It  is  contended,  that  this  endorsement 
must  be  considered  as  made  with  the  consent 
of  Campbell,  who,  from  its  terms,  and  from 
suing  the  representatives  of  Brooke  and  not 
of  Aylett,  must  be  considered  as  having 
agreed  to  discharge  Aylett. 

The  inference  is.  I  think,  a  fair  one.  The 
instrument  always  remained  in  possession  of 
Campbell,  who  must  be  presumed  to  have 
been  privy  and  assenting  to  the  endorse- 
tpent ;  and  who  has  avowed  it,  by  his  suit. 

It  is  insisted,  that  the  legal  effect  of  this 
agreement  is  to  discharge  Brooke  as  well  as 
Aylett,  because  the  release  of  one  joint 
obligor,  releases  the  other. 

It  is  obvious  that  the  release  of  Brooke  was 
not  contemplated  by  the  parties.  If  such  be 
the  effect  of  the  instrument,  an  operation  is 
given  to  the  words,  which  they  do  not  natu- 
rally import,  and  which  the  parties  could 
never  have  foreseen  or  intended.  If  a  posi- 
tive rule  of  law  require  such  a  construction, 
the  court  must  make  it ;  but  the  construction 
can  be  justified  only  by  a  positive  and  well 
settled  rule.  The  common  rule  of  law.  and 
it  seems  also,  to  be  the  rule  of  reason,  is, 
that  words  shall  subserve  the  intent; 
341  *but  when  the  reverse  of  this  rule  is  to 
be  adopted,  and  both  the  words  and 
the  intent  of  an  agreement  are  to  yield  to  a 
technical  principle,  that  principle  ought  to 
e  sustained  by  decisions  of  unquestionable 


authority,  the  application  of  which,  cannot 
be  doubted. 

The  principle  is,  that  a  covenant  never  to 
put  a  bond  in  suit,  is  a  release ;  and,  it  is 
also  settled,  that  a  release  to  one  of  several 
obligors,  is  a  release  to  his  co-obligors. 

Both  these  points,  have  been  frequently 
decided:  and  the  plaintifiP  is  certainly  en- 
titled to  the  benefit  of  those  decisions,  as  far 
as  they  apply  to  his  case. 

The  principle  will  be  found  in  any  abridg- 
ment, (a)  or  general  treatise  on  the  subject, 
with  a  reference  to  the  cases,  which  establish 
it.  In  no  one  of  them,  does  the  obligation 
contain  any  other  party,  than  him  with 
whom  the  covenant  is  made.  In  all  of  them, 
the  covenant,  if  broken,  gives  a  right  of 
action  to  the  parties  bound  in  the  obligation, 
and  the  measure  of  their  damages  is  given 
by  the  recovery  of  the  obligee  in  his  suit 
against  them.  If  A.  is  bound  to  B.  in  an 
obligation,  and  they  enter  into  a  covenant, 
stipulating  that  it  shall  never  be  put  in  suit, 
notwithstanding  which  B.  puts  it  in  suit,  this 
breach  of  covenant  gives  A.  an  action 
against  B.  in  which  he  must  recover  in  dam- 
ages, precisely  the  sum  to  which  the  judg- 
ment obtained  by  B.  may  amount.  To 
avoid  circuity  of  action,  this  covenant  may 
be  pleaded  as  a  release. 

Thus  far  the  cases  go  ;  and  if  there  be  one 
frhich  goes  farther,  I  have  not  found  it.  ^  To 
Dring  himself  within  their  letter,  Brooke 
ought  to  show  a  covenant,  in  which  Camp- 
bell stipulates  with  Aylett  and  himself, 
never  to  put  their  bond  in  suit.  To  bring 
himself  within  their  spirit,  he  ought,  to  show 
some  agreement  giving  him  an  action 
against  Campbell,  in  which  his  right  would 
be  commensurate  with  any  judgment  Camp- 
bell might  obtain  against  him.  In  such  a 
case,  and  in  such  a  case  only,  would  the  prin- 
ciple of  the  decisions  relied  on  apply;  be- 
cause, in  such  a  case  only,  the  sole  effect  of 

leaving  the  instrument  to  operate 
342      according  to  *its  language,  would  be 

to  produce  circuity  of  action.  In  such 
a  case  too,  the  parties  can  have  no  other 
intention  than  to  defeat  the  obligation.  It 
is  the  sole  object  and  effect  of  their  covenant. 
To  construe  such  an  instrument  then,  as  a 
release,  is  to  give  it  the  effect  intended  by 
the  parties. 

I  think  the  proposition  may  t>e  stated, 
without  fear  of  its  being  disproved  by  the 
books,  that  a  covenant  containing  no  words 
of  release,  has  never  been  construed  as  a 
release,  unless  it  gave  to  the  party  claiming 
that  construction,  a  right  of  action,  which 
would  precisely  countervail  that  to  which  he 
was  liable ;  and  unless  also,  it  was  the 
intention  of  the  parties,  that  the  last  instru- 
ment, should  defeat  the  first. 

This  general  view  of  the  precedents  on 
which  the  plaintiff  relies,  would  be  sufficient 
to  satisfy  my  mind,  that  they  do  not  apply  to 
the  case  under  consideration,  had  not  the 
contrary  opinion  been  urged  at  bar,  with  all 
the  earnestness  of  conviction,  and  been  sup- 
ported by  an  authority,  given  on  the  case 
itself,  which  is  entitled  to  the  utmost  respect. 
I  shall,  therefore,  look  farther  into  the  ques- 
tion, and  examine  some  cases  and  principles, 

(a)  See  5  Bac.  Ab.  title.  Release,  <A)  2.  p.  [683]  Ed. 
Gwil. 
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which  are  adverse  to  the  construction  claimed 
by  the  plaintiffs*  counsel. 

L/acy  V.  Kynaston,  (2  Salk.  575;  IZ  Mod. 
551 ;)  [2  L/d.  Raym.  688,]  was  in  substance 
this :  Articles  were  entered  into  by  the 
members  of  a  company  of  comedians,  bind- 
ing- themselves,  to  pay  one  hundred  pounds, 
to  the  representative. of  the  plaintiff's  intes- 
tate, who  was  a  member  of  the  company, 
within  three  months  after  his  death,  should 
he  continue  to  act  during-  his  life.  The 
action  was  brought  ag-ainst  Kynaston,  who 
was  also  a  member  of  the  company, 
and  the  declaration  avers«  that  plaintiff's 
intestate  did  continue  to  act  during-  his  life. 
The  defendant  pleads  in  bar,  articles  subse- 
quently entered  into  by  the  same  parties, 
including  the  plaintiff's  intestate,  stipulat- 
ing jointly  and  severally,  that  if  the  defend- 
ant Kynaston,  should  give  notice  of  his 
intent  to  give  over  acting  in  said  companies, 
he  should  be  free  and  discharged  of  and  from 
all  debts,  &c.  entered  into  by  him  on  account 
of  the  company,   and   that  the  plain- 

343  .  tiff's  *inte8tate,  and  the  rest,  should 

save  harmless  and  indemnify  the  de- 
fendant, from  all  such  debts,  &c,  or  any 
matter  or  thing  relating  to  the  company. 
To  this  plea,  the  plaintiff  demurred,  and  the 
only  question  was,  whether  the  articles 
amounted  in  law  to  a  defeasance  or  release, 
or  were  to  be  construed  only  as  a  covenant. 
The  court  was  of  opinion,  that  it  was  only 
a  covenant,  for  several  reasons,  which  are 
assigned  in  the  opinion.  In  discussing  the 
question,  the  principle,  that  a  perpetual  cov- 
enant amounts  to  a  release,  was  particularly 
considered,  and  the  reason  givep  for  con- 
struing such  a  covenant  as  a  release,  is  to 
avoid  circuity  of  action,  ''Because,"  says  the 
coutt,  "there,  one  .should  precisely  recover 
the  same  damage  that  he  had  suffered  by  the 
others  suing  the  bond.  A.  is  bound  to  B. 
and  B.  covenants  never  to  put  the  bond  in 
suit  against  A.,  if  after  B.  will  sue  A.  upon 
the  bond,  he  may  plead  the  covenant,  by  way 
of  release.  But  if  A.  and  B.  be  jointly  and 
severally  bound  to  C.  in  a  sum  certain  ;  and 
C.  covenants  with  A.  not  to  sue  him,  that 
shall  not  be  a  release,  but  a  covenant  only  ; 
because  he  covenants  only,  not  to  sue  A., 
but  does  not  covenant  not  to  sue  B.,  for  the 
covenant  is  not  a  release  in  its  nature,  but 
only  by  construction,  to  avoid  circuity  of 
action  ;  for  when  he  covenants  not  to  sue 
one,  he  still  has  a  remedy,  and  then  it  shall 
be  construed  as  a  covenant,  and  no  more." 
The  same  point  was  determined  in  Dean  v. 
Newhall,  (8  T.  R.  168,)  in  which  the  author- 
ities were  reviewed  at  length,  and  a  distinc- 
tion of  great  importance  taken,  between  an 
actual,  and  a  constructive  release. 

It  has  been  insisted  by  the  plaintiffs'  coun- 
sel, that  these  cases  do  not  apply,  because 
they  relate  to  obligations  which  were  joint 
and  several ;  whereas,  the  obligation  of 
Aylett  and  Brooke  was  joint. 

This  objection  merits  consideration. 

It  is  admitted  to  be  law,  that  a  release  to 
one  of  several    obligors,   whether  they  be 
bound  jointly,  or  jointly  and  severally,  dis- 
charges the  others,  and  may  be  pleaded  in 
bar,  by  all.     (2  Saund.    [48  a]   note  ;  2 

344  Salk.    574;  12   Mod.   550.)    *That    the 
obligation  is  joint,  or  joint  and  several, 

then,  can  make  no  difference,  if  there  be  an 


actual  release.  The  difference,  if  there  be 
any,  consists  in  the  construction  of  the  in- 
strument. The  same  words,  it  may  be  con- 
tended, would  amount  to  a  release  of  a  joint 
obligation,  which  would  not  release  one 
which  was  joint  and  several. 

Has  this  ever  been  so  determined  ?  I  can 
only  say,  if  it  has,  I  have  not  found  the  case. 
In  the  absence  of  authority,  the  proposition 
must  rest  upon  its  reasonableness,  and  on 
analogy. 

The  reason  assigned  by  the  plaintiff  in 
support  of  this  distinction,  is  that  which  is 
given  by  the  court  in  Lacy  v.  Kynaston. 
In  case  of  an  obligation  which  is  several  as 
well  as  joint,  the  plaintiff  may  still  sue  the 
obligor,  to  whom  the  covenant  does  not 
apply,  without  violating  his  engagement,  or 
subjecting  himself  to  a  suit ;  whereas,  if  the 
obligation  be  joint  only,  both  obligors  must 
be  joined  in  the  action.  There  is  certainly 
much  in  this  argument  which  deserves  con- 
sideration. Without  admitting  its  conclu- 
siveness, which  I  am  far  from  doing,  it  is 
necessary,  as  an  indispensable  preliminary 
to  its  application  to  the  cause  at  bar,  to  show 
that  the  endorsement  on  the  bond  of  Aylett 
and  Brooke,  amounts  to  an  agreement  on  the 
part  of  Campbell,  not  to  sue  Aylett,  on  which 
agreement  Aylett  might  recover  damages 
equivalent  to  those  he  had  sustained  by  the 
suit. 

I  do  not  think  this  is  shown.  Aylett  is  no 
party  to  the  endorsement,  and  it  is  only  upon 
the  intention,  that  Campbell  can  be  consid- 
ered as  coming  under  any  stipulation  to  him. 
What,  then,  was  his  intention?  Certainly 
not  to  discharge  the  obligation.  The  en- 
dorsement supposes  the  obligation  to  remain 
in  full  force,  and  is  received  in  the  confi- 
dence, that  it  does  remain  in  force.  It  may 
well  be  doubted,  whether  a  destruction  of 
the  obligation  would  not  also  delstroy  the 
endorsement ;  for,  Page  agrees  only  to  stand 
in  the  place  of  Aylett,  in  the  obligation,  and 
if  that  be  annulled,  it  is  by  no  means  clear, 
that  Page  is  bound  to  any  thing. 
345  *Were  this  even  otherwise,  it  is  very 
certain,  that  Page  would  be  placed  in 
a  situation  entirely  different  from  what  he 
intended.  If  the  endorsement  is  to  be 
considered  as  a  substantive  agreement,  re^ 
f erring  to  the  obligation,  for  the  sole  pur- 
pose of  ascertaining  the  sum  for  which  he 
was  bound,  and  remaining  in  force  after 
the  destruction  of  that  obligation,  then 
Page  would  be  liable  to  Campbell  for  the 
whole  debt,  without  retaining  that  recourse 
against  Brooke  for  a  moiety  of  it,  which 
Aylett  certainly  possessed.  He  would  not 
then  stand  in  the  room  of  colonel  Aylett,  as 
the  endorsement  imports,  but  in  the  room 
of  both  Aylett  and  Brooke,  which  the  en- 
dorsement does  not  import.  To  construe 
Campbell's  assent  to  this  endorsement, 
then,  as  an  agreement  not  to  sue  Aylett, 
if  the  effect  of  that  agreement  would  be  to 
destroy  the  obligation,  would  be  to  defeat 
the  plain  intention  of  the  parties,  and  effect 
an  object  they  designed  to  guard  against. 
This  is  not  to  be  tolerated,  if  the  act  can 
be  otherwise  construed.  I  can  perceive  no 
difficulty  in  doing  so.  The  intention  of  the 
endorsement,  being  to  secure  col.  Aylett, 
against  the  claim  of  William  Campbell,  and 
to  transfer  his  liability  to   Mr.  Page,  leav 
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ing  Mr.  Brooke  still  bound,  the  endorse- 
ment must  be  so  construed,  as  to  give  full 
effect  to  the  whole  of  this  intention,  so  far 
as  its  words  will  justify.  Now,  if  by  sup- 
posing an  agreement  on  the  part  of  Camp- 
bell not  to  sue  Aylett,  we  plainly  defeat  the 
intention  of  the  parties,  and  probably  annul 
the  instrument  itself,  we  ought  not  to  sup- 
pose such  an  agreement,  but  some  other 
more  congenial  to  their  views.  Their  ob- 
ject would  be  effected  by  joining  Aylett  in 
the  suit  on  the  obligation,  and  either  not 
proceeding  to  judgment  against  him,  or  not 
using  the  judgment  when  obtained.  If  it 
were  true,  that  the  suit  could  never  be 
brought  against  Brooke  without  joining 
Aylett,  in  the  writ,  it  would  be  much  more 
rational  to  suppose  that  an  agreement  for 
his  security,  omitting  to  describe  the  mode 
by  which  it  was  to  be  effected,  was  to  be 
carried  into  execution  by  means  consistent 
with  other  objects  plainly  intended  by  the 
parties,  than  by  means  which  must  defeat 

those  objects. 
346-  *^The  respect  which  the  law,  in  all 
such  cases,  pays  to  the  intention  with 
which  an  instrmnent  is  executed,  may  re- 
ceive some  illustration  from  the  difference 
between  the  construction  of  a  perpetual  and 
of  a  temporary  covenant,  not  to  put  a  bond 
in  suit.  Precisely  the  same  words,  which, 
in  a  perpetual  covenant,  is  a  bar  to  an 
action,  cannot,  if  used  in  a  temporary  cov- 
enant, be  pleaded  to  an  action  brought  dur- 
ing the  suspension.  Why  is  this?  If  the 
perpetual  covenant  can  bar  the  action  for- 
ever, why  may  not  the  temporary  covenant 
be  pleaded  to  an  action  brought  while  the 
suspension  exists?  The  reason  of  the  dis- 
tinction, is  found  in  the  principle,  that  a 
personal  action  once  suspended,  is  gone 
forever.  Although*  therefore,  it  is  the  in- 
tention of  the  parties  to  suspend  the  action, 
and  although  this  intention  is  expressed  by 
their  words;  yet,  as  the  consequence  of 
giving  effect  to  this  intention  would  be  to 
destroy  another  more  important  object; — 
the  validity  of  an  instrument  not  designed 
to  be  destroyed, — such  a  covenant  is  not 
allowed  to  constitute,  even  a  temporary  bar, 
but  the  party  injured  by  its  breach,  must 
take  his  remedy   by  a  cross  action  upon  it. 

On  general  principles,  then,  I  should,  in 
the  absence  of  express  authority,  be  led  to 
the  conclusion,  that  a  covenant  with  one  of 
several  joint  obligors  not  to  sue  him,  could 
not  be  pleaded  as  a  release.  But  the  very 
case,  has,  I  think,  been  decided. 

In  Hutton  v.  Eyre,  (1  Marshall,  603,  [6 
Taunt.  289,])  which  was  cited  by  Mr.  Call, 
the  action  was  brought  for  money  paid  to 
the  Use  of  the  defendant.  The  plaintiff 
and  defendant  being  partners,  entered  into 
a  deed  on  the  26th  August,  1809,  to  dissolve 
their  partnership  on  the  1st  of  January, 
1810;  and  agreed  that  neither  would  in  the 
mean  time,  contract  any  debt  on  the  credit 
of  the  firm.  On  the  27th  of  October,  1810, 
the  defendant  executed  an  assignment  of 
all  his  property  to  trustees,  for  the  benefit 
of  his  creditors ;  in  consideration  of  which, 
the  creditors  covenanted  and  agreed  with 
the  defendant,  not  to  sue  him,  on  account 
of  any  debt  due  to  them  from  him; 
347  and  that  in  case  they  Mid  sue  him, 
the  deed  of  assignment   should   be  a 


sufficient  release  and  discharge  for  him. 
The  trustees  sold  the  property  assigned  to 
them,  and  paid  five  shillings  in  the  pound, 
to  the  creditors,  after  which,  the  plaintiff 
paid  the  residue  of  certain  debts  contracted 
by  the  defendant  between  the  date  of  the 
agreement  and  the  time  of  dissolution,  on 
the  credit  of  the  firm,  for  which  this  suit 
was  brought.  It  was  contended  for  the  de- 
fendant, that  the  covenant  not  to  sue  him, 
being  perpetual,  was  a  release,  not  only  to 
him,  but  to  his  partner  also;  and  that  the 
payment,  being  voluntary,  gave  no  cause 
of  action. 

It  is  observable,  that  this  case,  is 
stronger  than  that  under  consideration 
would  be,  did  the  endorsement  m.ade  by 
Page,  on  the  bond  of  Aylett  and  Brooke, 
even  contain  a  stipulation  that  no  suit 
should  be  brought  against  Aylett,  becaane, 
the  instrument  provides  expressly,  that  in 
case  suit  should  be  brought,  the  deed  of  as- 
signment should  be  a  sufficient  release  and 
discharge. 

In  delivering  the  opinion  of  the  court, 
lord  chief  justice  Gibbs,  noticed  the  cases 
of  Ivacy  V.  Kynaston,  and  Dean  v.  Newhall; 
but  observing  the  circumstance,  that  those 
cases  were  on  joint  and  several  obligations, 
and  were,  therefore,  not  direct  authority 
for  the  case  before  the  court,  he  added, 
'*we  must  look  at  the  principle  on  which 
the  rule  has  been  applied,  that  a  covenant 
not  to  sue,  shall  operate  as  a  release.  Now, 
where  there  is  only  A.  on  one  side,  and  B. 
on  the  other,  the  intention  of  the  covenant 
by  A.  not  to  sue  B.  must  be  taken  to  mean 
a  release  to  B.  who  is  accordingly,  abso- 
lutely discharged  from  the  debt,  which  A. 
undertakes  never  to  put  in  suit  against 
him.  The  application, .  therefore,  of  the 
principle,  in  that  case,  not  only  acts  in 
prevention  of  the  circuity  of  action,  but, 
falls  in  with  the  clear  intention  of  the  par- 
ties. But  in  a  case  like  the  present,  it  is 
impossible  to  contend  that,  by  a  covenant 
not  to  sue  the  defendant,  it  was  the  inten- 
tion of  the  covenantors,  to  release  the 
plaintiff,  who  was  able  to  pay  what  his 
partner  might  be  deficient  in.  It  would 
have  been  an  easier  and  a  shorter 
348  ^method  to  have  given  a  release,  than 
to  make  this  covenant.  The  only 
reason,  therefore,  for  their  adopting  this 
course,  was,  that  they  did  not  choose  to 
execute  a  release  to  the  defendant,  because. 
that  would  also,  have  operated  as  a  release 
to  the  plaintiff;  whereas  they  considered 
that  a  bare  covenant  not  to  sue  the  defend- 
ant, would  not  extend  to  his  ]>artner.  As, 
therefore,  the  temrs  of  the  covenant  do  not 
require  such  a  construction,  and  as  such 
construction  would  be  manifestly  against 
the  intention  of  the  parties,  we  are  decidedly 
of  opinion,  that  it  ought  not  to  be  permitted 
so  to  operate." 

I  can  add  nothing  to  the  language  of 
chief  justice  Gibbs,  to  show  farther  the  di- 
rect application  of  this  case  to  that  under 
the  consideration  of  the  court.  That  this, 
was  not  a  joint  obligation,  but  a  joint  as- 
sumpsit, constitutes,  I  think,  no  difference 
in  the  cases. 

In  considering  a  principle  of  construc- 
tion, which  rests  entirely  on  a  technical 
and  positive  rule,   as  defeating  a  plain  in- 
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tentioti,  it  may  not  be  altogether  improper 
to  consider  the  action  of  other  technical 
principles  on  the  case. 

It  is  clear,  that  if  this  endorsement  be 
construed  as  an  agreement  between  Camp- 
bell and  Page,  who  is  a  stranger  to  the 
bond,  it  cannot  release  Brooke,  the  obligor. 
This  is  expressly  stated  by  the  court  in  the 
case  of  lyacy  v.  Kynaston.  But  if  it  be 
considered  as  an  agreement  between  Camp- 
bell and  Aylett,  still,  it  is  an  agreement 
by  parol  onlj^,  and  an  agreement  by  parol, 
cannot  release  an  instrument  of  writing 
under  seal.  This  subject  is  discussed  in  2 
Saunders,  47,  in  a  note  of  Mr.  Williams. 
Brooke,  does  not  alledge  satisfaction  of  the 
contract,  but  a  discharge  from  it.  He  does 
not  alledge  performance,  but  that  he  is  not 
bound  to  perform.  The  instrument  which 
will  sustain  such  a  defence,  must  be  of  equal 
dignity,  with  that  which  it  professes  to 
dissolve. 

According  to  the  best  view  I  can  take  of 
the  question,  I  cannot  consider  the  endorse- 
ment made  by  Page  on  the  bond  of  Aylett 
and  Brooke,  as  implying  any  agree- 
349  ment  on  the  *part  of  Campbell,  which 
could  be  used  by  Brooke,  in  law  or 
equity,  as  a  release. 

The  next  objection  to  Campbell's  claim 
is,  that  the  estate  of  Robert  Page,  ought 
to  be  exhausted,  before  recourse  is  had  to 
Brooke;  because  in  June  1792,  Braxton 
mortgaged  sundry  slaves  to  Page  and 
White,  to  indemnify  Page,  on  account  of 
this  suretyship,  and  White,  for  suretyships 
entered  into  by  him.  Braxton  was  after- 
wards taken  in  execution  at  the  suit  of 
Richard  Adams,  upon  which,  Page  and 
White  agreed  that  a  sufiBcient  portion  of 
the  mortgaged  property,  should  be  sold  to 
discharge  the  execution.  It  is  contended 
on  the  part  of  Brooke,  that  he  has  an  eqyal 
interest  with  Page,  in  this  mortgage,  that 
it  was  the  duty  of  Page,  to  see  to  its  ap- 
plication to  the  discharge  of  the  debt,  for 
which  they  were  both  bound,  and  that  he 
is  liable,  first,  for  his  negligence  in  allow- 
ing the  property  to  be  wasted;  and  sec- 
ondly, for  having  allowed  a  part  of  it  to  be 
applied  to  a  different  object. 

As  Campbell  was  not  party  or  privy  to 
this  transaction,  it  can  give  Brooke  no 
claim  on  Campbell,  were  it  even  admitted 
to  give  him  an  equity  ligainst  Page.  It  is 
undoubtedly  the  course  of  the  court,  to  de- 
cree in  the  first  instance  against  the  party 
who  is  ultimately  responsible;  but  this  is 
only  done,  where  the  parties  are  before  the 
court,  at  the  time  of  the  decree,  and  their 
several  liabilities,  are  clearly  ascertained. 
It  would  be  alike  unprecendented  and  un- 
reasonable, to  anticipate,  in  this  action, 
the  liability  of  Page  to  Brooke,  for  a 
transaction  not  before  the  court;  and  to 
compel  Campbell  to  resort  to  that  liability, 
and  to  forego  his  direct  claim  on  his  im- 
mediate debtor,  and  that  without  any  proof 
of  the  competency  of  Page's  estate,  to  sat- 
isfy the  unascertained  equity  of  Brooke. 
The  unreasonableness  of  such  a  pretension 
seems  so  obvious,  that  I  presume  it  is 
brought  forward  only  on  account  of  its 
connexion  with  a  subsequent  transaction 
between  Page  and  Campbell. 

On    the   6th    of   June,    1821,    articles   of 


agreement  were  entered   into    between  the 
representatives     of     Page,    and    the 

350  *attorney  in  fact,  of  Campbell,  in 
which,  Campbell  agrees  in  considera- 
tion of  one  moiety  of  the  whole  debt  paid 
by  Page's  representatives,  not  to  proceed 
against  them,  for  satisfaction  of  any  part 
of  the  decree  which  might  be  obtained 
against  the  representatives  of  Page  and 
Brooke;  but  this  agreement  is  to  be  with- 
out prejudice  to  his  right  to  pursue  the 
other  defendants,  till  the  other  moiety  of 
the  debt  should  be  satisfied,  '  ^and  the  said 
Campbell  farther  covenants,  that  the  repre- 
sentatives of  Page,  shall  never  be  made  to 
contribute  any  thing  to  the  estate  of  George 
Brooke,  on  account  of  any  payment,  the 
said  Brooke's  estate  may  be  decreed  to 
make  to  the^said  Campbell." 

This  agreement,  not  to  levy  the  decree, 
which  might  be  obtained  against  the  rep- 
resentatives of  Brooke  and  Page,  upon  the 
estate  of  Page,  which  had  already  paid 
one  motiey  of  the  whole  debt,  is  in  terms, 
which  exclude  the  idea  of  being  technically 
a  release  of  the  action,  for  that  is  to  pro- 
ceed, as  if  the  agreement  had  not  been 
made.  The  representatives  of  Brooke,  can 
avail  themselves  of  it  so  far  only,  as  it 
raises  an  equity  in  their  favour,  against 
Campbell.  What  is  this  equity?  It  cannot 
be  contended,  that  receiving  one  moiety  of 
the  debt  from  Page,  is  an  injury  to  Brooke ; 
ex  parte,  Gifford,  (6  Vesey,  jun.  805;)  nor 
can  he  be  injured  by  the  agreement,  not  to 
levy  Brooke's  moiety,  in  any  possible  state 
of  things,  on  Page.  The  liability  of  Brooke 
cannot  be  increased,  nor  his  burthen  aug- 
mented by  this  transaction.  It  may  be 
diminished,  because  his  possible  liability 
for  more  than  a  moiety  of  the  debt,  is  re- 
moved. Can  the  covenant  that  the  repre- 
sentatives of  Page  shall  never  be  made  to 
contribute  any  thing  to  the  estate  of  George 
Brooke  on  account  of  any  payment  the  said 
Brooke's  estate  may  be  decreed  to  make  to 
the  said  Campbell,  give  Brooke  an  equit3' 
against  Campbell? 

To  sustain  this,  it  will  be  necessary  to 
prove,  that  the  estate  of  Brooke  has  an 
equity  against  that  of  Page,  and  that  it  is 
deprived  of  that  equity,  by  this  agreement. 
The  amount  of  this  injury,  is  the  precise 
extent  of  Brooke's  claim  upon  Camp- 
bell. 

351  ^Brooke's  equity   against    Page,  is 
founded  on  the  agreement  that  a  part 

of  the  property  mortgaged  to  White  and 
Page,  might  be  applied  in  payment  of  the 
debt  due  from  Braxton  to  Adams,  and  on 
the  failure  of  Page  to  apply  the  mortgaged 
property  to  Campbell's  debt. 

This  mortgage  was  obtained  for  the  bene- 
fit of  Page  and  White,  in  proportion  to 
their  respective  responsibilities,  and  it  will 
not,  I  presume,  be  denied,  that  they  are  to 
be  completely  exonerated,  before  any  equi- 
table claim  on  the  fund,  can  accrue  to 
Brooke.  How  far  Mr.  White  may  have  been 
relieved,  does  not  appear,  nor  is  it  shewn 
that  one  cent  arising  from  this  property, 
has  ever  been  applied  to  the  use  of  Mr. 
Page.  Admitting  him  to  be  responsible 
for  the  sum  paid  to  Adams,  his  responsi- 
bility can  be  only  for  the  excess  of  that 
sum,  over  the  debts  the   mortgage   was  in 
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tended  to  secure,  and  Brooke  ought  to  show 
that  excess.  Its  existence  is  not,  and  can- 
not be  pretended. 

As  little  foundation  is  there  for  the  claim 
growing  out  of  the  alledged  negligence  of 
Page. 

It  will  scarcely  be  pretended,  that  one  of 
two  sureties  who  obtains  an  indemnity 
for  himself,  becomes  thereby  responsible  to 
the  other,  for  that  other's  moiety  of  the 
debt,  however  insufficient  the  thing  given 
as  an  indemnity  may  be,  even  to  secure 
himself.  If  this  cannot  be  pretended,  it 
will  certainly  be  required  from  the  person 
who  claims  the  residue,  to  show,  that  there 
was  a  residue,  and  that  it  has  been  lost  to 
him,  by  the  fault  of  the  party  whose  re- 
sponsibility he  alledges.  His  difficulties 
would  not,  even  then,  be  overcome.  The 
enquiry  would  still  be,  why  did  he  not  him- 
self proceed  to  assert  his  equity,  by  calling 
on  the  mortgagee  and  mortgagor  to  apply 
the  fund  to  its  proper  object,  and  thereby 
relieve  him  to  the  extent  of  his  right.  But 
I  enter  not  into  this  enquiry,  because  the 
subject  is  not,  and  probably  never -will  be,. 
before,  the  court.  It  is  enough  to  say,  that 
this  equity  cannot  be  assumed  in  this  suit, 
to  the  discharge  of  Brooke's  debt  to  Camp- 
bell. 
352  *I  will  barely  add,    to    prevent    my 

being  understood  as  deciding  .  any 
things  which  might  affect  a  point,  not 
strictly  before  the  court,  that  I  do  not  mean 
to  indicate  any  opinion  whether  the  con- 
tract between  Campbell  and  Page,  could  or 
could  not,  influence  any  claim  of  Brooke  on 
Page,  growing  out  of  the  conduct  of  Page 
respecting  the  mortgage  of  1792.  In  decid- 
ing on  the  right  of  the  plaintiff  to  demand 
a  specific  performance  of  his  contract  with 
Macon,  that  question  must  be  considered 
as  remaining  open. 

An  additional  objection  to  Campbell's 
claim  on  the  Mantapike  estate,  is  derived 
from  the  length  of  time  which  has  elapsed, 
since  the  decree,  by  which  his  debt  was  es- 
tablished. 

The  decree  of  affirmance,  was  entered  on 
the  3d  of  March,  1800,  in  the  court  of  chan- 
cery ;  and  on  the  29th  of  September,  in  the 
same  year,  all  attempts  to  find  the  mort- 
gaged property  having  failed,  executions 
were  directed  by  the  court  to  issue  against 
the  estate  of  Brooke  and  Page,  respectively, 
in  the  hands  of  their  respective  representa- 
tives, who,  on  the  18th  of  March,  1801, 
were  ordered  to  settle  their  several  accounts 
of  administration,  before  a  commissioner  of 
the  court.  From  that  time,  till  the  27th 
of  October,  1820,  when  the  supplemental 
bill  was  filed,  no  step  whatever  has  been 
taken,  against  Brooke's  estate.  By  this 
gross  negligence,  the  plaintiff  alledges,  that 
his  testator  has  been  greatly  injured,  if 
Campbell  be  now  permitted  to  charge  his 
debt  upon  Mantapike. 

There  is,  undoubtedly,  great  weight  in 
this  objection ;  but,  the  extent  of  its  influ- 
ence on  Campbell's  claim,  depends  on  cir- 
cumstances, the  testimony  concerning 
which,  is  not  to  be  found  in  the  record  be- 
fore the  court.  It  will  form  a  very  mate- 
rial part  of  the  case*  in  which  Keith  is 
plaintiff.  That  case,  being  not  ripe  for  a 
^earing,     the     claim     of    Campbell    upon 


Mantapike,  even  while  it  remained  in  the 
hands  of  the  devise,  must,  for  the  present, 
be  considered  as  uncertain.  Previous  to 
any  discussion  of  the  effect  of  such  a  claim, 
on  this  contract,  the  court  will  proceed  to 
the  second  point  made  by  the  plaintiff,  in 
the  argument,  which  is,  that 

353  ^Second.     If  Campbell's  is   one   of 
George  Brooke's   just  debts,    and    is 

chargeable  on  his  lands,  still,  it  cannot 
charge  Mantapike,  in  the  hands  of  Wil- 
liam H.  Macon. 

In  considering  this  point,  I  shall  assume 
for  the  present  two  propositions : 

1st.  Had  Keith's  suit,  praying  a  sale  of 
Mantapike  for  Campbell's  debt,  been  insti- 
tuted before  the  contract  between  Garnett 
and  Macon,  was  entered  into,  the  subse- 
quent sale,  made  by  the  executor,  without 
the  assent  of  the  court  or  creditor,  could 
not  have  relieved  the  land  from  the  charge 
created  by  George  Brooke's  will. 

2nd.  Had  the  conveyance  been  made,  and 
the  pui'chase  money  been  paid,  before  notice 
of  the  claim,  the  purchaser  would  not  have 
been  affected  by  it. 

It  is  unquestionably  true,  that,  whatever 
doubts  may  exist,  respecting  the  liability 
of  a  purchaser,  for  the  application  of  the 
purchase  money,  to  schedule  debts,  with 
which  lands  are  charged,  he  is  exempt  from 
all  liability  for  its  application  to  debts  gen- 
erally. Had  the  contract  then,  been  fully 
executed  before  this  claim  was  asserted, 
Mantapike  would  have  l>een  clearly  exon- 
erated from  it. 

These  propositions  are  stated,  for  the 
purpose  of  clearing  the  way,  to  the  very 
case  before  the  court;  the  case  of  a  contract 
for  the  purchase  of  land,  equitably  charged 
with  the  payment  of  debts,  and  notice  of 
a  debt  given  to  the  purchaser  between  the 
da.te  of  the  contract,  and  the  time  when  it 
is  to  be  executed. 

In  considering  this  case,  the  question 
immediately  occurs,  whether  there  is  any 
distinction  between  a  charge  on  lands, 
which  descend  to  the  heir,  or  pass  to  a  de- 
visee,, subject  to  the  charge ;  and  a  devise 
to  executors  or  other  trustees,  for  the  pay- 
ment of  debts. 

In  Moseley  96,  [anonymous,]  and  in  Nel- 
son's Ch.  Rep.  36,  this  question  was  an- 
swered in  the  affirmative  by  the  court;  and 
it  was  determined,  that  where  lands  were 
charged  with  debts  generally,  they  remained 
liable  to  creditors  in  the  hands  of  a  pur- 
chaser.    This  distinction    was,    how- 

354  ever,  overruled  *in  the  case  of  Elliot 
V.    Merry  man,    (Barnard,    Ch-  R.  78,- 

81-82,)  in  which  the  master  of  the  rolls  de- 
termined, that  in  such  a  case  the  purchaser 
was  not  liable  for  the  application  of  the 
purchase  money,  and  said  that,  ''otherwise, 
whenever  lands  are  charged  with  the  pay- 
ment of  debts  generally,  they  could  never 
be  discharged  without  a  suit  in  chancery, 
which  would  be  extremely  inconvenient." 

There  were  many  circumstances  in  the 
case  of  Elliot  v.  Merryman,  showing,  that 
the  creditors  acquiesced  in  the  sales,  and 
looked  to.  the  vendor  for  their  money,  which 
might  have  had  great  influence  on  the  mind 
of  the  judge;  and,  if  that  case  stood  alone, 
the  question  might  not  be  considered  as 
settled.     But  it  does  not  stand  alone.     The 
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principle  laid  down  by  the  master  of  the 
rolls,  appears  to  have  been  followed  ever 
since;  and  in  Walker  v.  Smalwood,  (Amb. 
676, )  which  was  a  charge  on  land  for  debts 
generally,  the  chancellor  said,  '*the  court 
has  established  it  as  a  rule,  that  where  the 
charge  is  general,  the  purchaser  is  not 
bound  to  see  to  the  application  of  the  pur- 
chase money."  This  rule  has  been  pursued 
invariably  in  the  English  courts  for  near  a 
century,  and  may,  therefore,  be  considered 
as  well  settled.  Although  the  charge  creates 
no  legal  estate,  it  manifests  a  clear  intent 
that  the  person  in  whose  favour  it  is  made, 
shall  receive  so  much  out  of  the  land,  which 
a  court  of  equity  considers  as  a  trust,  and 
converts  the  owner  of  the  legal  estate,  into 
a  trustee.  The  heir  or  devisee,  being  once 
considered  as  a  trustee,  and  the  charge 
considered  as  a  trust,  public  convenience 
and  uniformity  of  decision  would  lead 
to  an  assimilation  of  these  charges,  or  im- 
plied trusts,  to  those  which  are  express; 
and,  in  general,  where  no  other  question 
arises,  than  what  relates  to  the  construc- 
tion of  the  trust,  and  the  respective  duties 
it  imposes  on  a  vendor  and  vendee,  in  a 
case  attended  with  no  peculiar  circum- 
stances, a  court  of  equity  perceives  no 
ground  of  distinction  between  them.  But, 
if  it  be  admitted  as  a  principle,  that  in  a 
case  of  direct  and  culpable,  or  of  negligent 
and  constructive  collusion  between  the 
vendor  and  vendee,  by  which  the  trust 
355  may  be  ^defeated,  the  purchaser  may 
become  responsible  for  the  application 
of  the  purchase  money ;  or,  in  other  words, 
the  land  may  remain  charged  in  his  hands ; 
it  is  possible  that  there  may  be  a  difference 
in  the  testimony  required  to  establish  this 
constructive  collusion,  in  the  one  case,  and 
in  the  other. 

If  lands  be  devised  to  trustees  or  execu- 
tors, to  be  sold  for  the  payment  of  debts, 
the  devisee  possesses  a  legal,  but  not  a 
beneficial  estate  in  the  premises.  He  can 
sell  for  the  purposes  of  the  trust  only ;  and 
the  vendee  can  consider  him  as  acting  no 
otherwise,  than  in  the  execution  of  a  trust 
for  which  he  has  been  selected  by  the  owner 
of  the  property.  This  confidence  being 
placed  in  him,  by  the  person  who  had  the 
sole  right  to  dispose  of  the  property,  at  his 
will,  no  other  can  question  the  correctness 
of  his  proceeding,  or  can  be  justifiable  in 
suspecting  any  intention  to  violate  the 
trust.  The  payment  of  the  purchase  money, 
therefore,  to  the  trustee,  is  an  act,  which 
is  the  regular  consequence  of  the  contract ; 
and,  if  that  be  made  fairly,  the  purchaser 
has  no  right  to  enquire  in  what  manner  the 
residue  of  the  trust  will  be  executed.  He 
has  no  right  to  suspect  that  the  person  who 
has  been  selected  by  the  testator,  for  its 
execution,  will  violate  the  trust  reposed  in 
him,  and  no  collusion  between  him  and  the 
trustee,  ought  to  be  implied  from  equivocal 
acts.  The  existence  of  a  debt,  is  the  very 
circumstance  which  justifies  a  sale,  and 
notice  of  its  existence,  can  never  excuse 
the  purchaser  for  withholding  the  payment 
of  the  purchase  money. 

But  where  lands  descend  to  the  heir,  or 
pass  to  the  devisee,  he  does  not  necessarily 
sell,  in  execution  of  the  trust,  but  for  his 
own  purposes.     The   trust    is,    in    a    great 


measure,  the  creature  of  a  court  of  equity ; 
and  the  heir,  or  devisee,  is  made  a  trustee 
by  the  court.  When  he  sells,  he  is  not 
executing  a  power  confided  to  him  for  the 
purpose  of  paying  debts,  but  is  parting 
with  an  interest  vested  in  himself,  for  his 
own  use,  which  interest  is  charged  with 
debts.  The  purchaser  does  not  consider 
the    seller    as     executing     a     trust, 

356  *nor  does  he  so  consider  himself;  but 
each  considers  him   as  acting  for  his 

own  benefit.  If  in  such  a  case,  the  charge 
still  remains  unsatisfied,  the  purchaser, 
who  has  notice  of  it,  may  be  considered  as 
aiding  in,  and  conniving  at,  a  violation  of 
the  trust,  under  circumstances  which  would 
not  justify  the  same  conclusion, if  the  trustee 
professed  to  act  in  the  execution  of  his 
trust. 

It  becomes,  therefore,  material  to  enquire, 
what  degree  of  connivance  on  the  part  of 
the  purchaser,  in  acts  which  may  defeat 
the  trust,  will  leave  him  responsible  to  the 
creditor. 

It  is  scarcely  necessary  to  say,  that  posi- 
tive fraud,  or  direct  collusion,  for  the  pur- 
pose of  defeating  the  trust,  will  charge  the 
purchaser.  It  is  unnecessary  to  urge  this 
proposition,  because  the  principle  is,  I  be- 
lieve, conceded  by  all,  and  because  too,  the 
transaction  before  the  court,  has  no  taint 
of  that  description.  Its  moral  fairness  is 
not  questioned ;  and  the  sole  enquiry  is, 
whether  the  purchaser  by  proceeding  with 
the  contract,  and  paying  the  purchase 
money,  would  have  exposed  himself  to  the 
hazard  of  such  a  constructive  collusion  as 
to  leave  him  subject  to  the  claim  of  the 
creditor. 

In  pursuing  this  enquiry,  it  is  proper  to 
recollect,  that  Mantapike,  was  devised  by 
George  Brooke,  to  his  son  Richard,  charged 
with  the  payment  of  his  debts.  This  de- 
vise gave  Richard,  an  absolute  estate  at 
law,  subject  to  an  equity,  which  could  be 
asserted  only  in  a  court  of  char  eery.  Rich- 
ard Brooke,  would  be  considered,  in  this 
court,  as  a  trustee  for  the  creditors  of  his 
father,  and  had  they  applied  to  a  court  of 
equity,  a  sale  of  the  property  would,  if 
necessary,  have  been  decreed.  Richard, 
survived  his  father,  upwardsof  thirty  years, 
during  which  time,  no  claim  was  asserted 
on  Mantapike;  and  in  his  last  will,  devised 
his  estate  to  be  sold,  and  the  money  divided 
among  his  children.  One  clause  is  sup- 
posed to  charge  his  real,  as  well  as  personal 
estate,  with  his  debts. 

Although  a  court  of  equity,  will  consider 
the  trust  with  which  Mantapike  was  charge- 
able in  the  hands  of  Richard,  as  passing 
with  the  land,  to  his  devisee,  yet  the 

357  devisee    *might     naturally    consider 
himself  as  acting   under   the  express 

trust,  contained  in  the  will  of  his  immedi- 
ate testator.  The  purpose  of  his  sale» 
would  be,  to  comply  with  the  will  of  Rich- 
ard, and  any  presumption,  that  he  might 
possibly  hold  himself  bound  to  pay  the  debts 
of  George,  is  prevented,  so  far  as  respects 
Campbell's  claim,  by  the  fact,  that  he  de- 
nied all  liability  for  that  claim.  If  the 
purchaser  should,  after  receiving  notice  of 
that  claim,  proceed  to  pay  the  purchase 
money  to  the  seller,  who  contested  its  valid- 
ity, and  did  not  hold  himself  respbnsible  fo 
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it,  the  question  arises,  whether  payment 
under  such  circumstances,  might  not  be  con- 
sidered in  a  court  of  equity,  as  so  far  impli- 
cating the  purchaser  in  an  act  tending  to 
defeat  the  trust,  as  to  charge  him,  in  the 
event  of  a  failure  on  the  part  of  the  trus- 
tee, with  the  amount  of  the  debt,  so  far  as 
the  purchase  money  was  liable  for  it.  With 
full  notice  of  the  claim,  he  pays  the  money 
to  a  person,  who  receives  it,  not  for  the 
avowed  purpose  of  applying  it  to  the  ob- 
jects of  the  trust,  but  of  applying  it  to  dis- 
tinct trusts  created  by  the  will  of  which  he 
is  executor. 

This  state  of  things,  presents  a  case  en- 
titled to  very  serious  consideration. 

It  is  an  old  rule,  that  all  persons  acquir> 
ing  property  bound  by  a  trust,  with  notice, 
shall  be  considered  as  trustees.  The  ancient 
cases  on  this  point,  are  collected  in  Equity 
Cases  Abridged,  under  the  title  Notice; 
and  the  modern  decisions,  maintain  the 
principle.  The  purchaser  is  subject  to  all 
the  consequences  of  notice,  if  he  receives 
it  before  payment  of  the  purchase  money. 
In  one  case,  Wigg  v.  Wigg,  (1  Atk.  382, 
384, )  this  rule  has  been  carried  so  far  as  to 
affect  the  purchaser  who  had  paid  his  pur- 
chase money,  but  had  not  received  his  con- 
veyance. Whatever  may  be  thought  of  the 
rule,  as  ajpplying  generally  to  cases  of  this 
description,  it  has,  I  believe,  never  been 
doubted,  that  notice  after  the  contract,  and 
before  the  payment  of  the  purchase  money, 
made  the  purchaser  a  trustee. 

That  the  charge  created  by  the  clause 
in  George  Brooke's  will,  which  subjects  his 
lands  to  the  payment  of  his  debts, 
358  *is  a  trust  in  the  view  of  a  court  of 
equity,  is  admitted,  and  the  pur- 
chaser, with  notice,  must  take  the  land 
clothed  with  that  trust,  unless  he  can  bring 
himself  within  the  principle,  that  he  is 
not  bound  to  see  to  the  application  of  the 
purchase  money. 

I  have,  certainly,  no  disposition  to  con- 
tract this  principle  within  narrower  limits 
than  have  been  heretofore  assigned  to  it. 
On  the  contrary,  I  am  strongly  inclined  to 
the  opinion  that,  if  the  instrument  by 
which  the  trust  is  created,  contains  no  pro- 
vision contradicting  the  presumption,  that 
the  person  who  is  to  make  the  sale,  is  also 
to  execute  the  trust  throughout,  it  will  be 
found  difficult  to>  maintain  the  dicta  which 
are  scattered  thick  through  the  books,  de- 
claring the  purchaser  bound  to  see  to  the 
application  of  the  purchase  money,  in 
cases  of  scheduled  debts,  or  legacies.  The 
principle,  however,  which  supports  this 
opinion,  must  be  examined,  to  determine 
how  far  it  will  carry  us.  The  person  creat- 
ing the  trust,  has  confided  its  execution  to 
the  trustee,  where  he  has  named  one;  and 
it  is  a  part  of  his  duty  to  sell  the  trust  prop- 
erty, and,  generally,  to  receive  the  purchase 
money,  and  dispose  of  it  for  the  purposes 
of  the  trust.  The  trust  could  not  be  ex- 
ecuted without  a  sale,  and  sales  would  be 
very  much  embarrassed,  if  the  purchaser, 
by  the  mere  act  of  purchase,  became  a 
trustee.  In  all  cases,  therefore,  whether 
the  objects  are  not  so  defined,  as  to  be 
brought  at  once,  to  the  view  of  the  pur- 
chaser, it  is  settled,  that  he  is  not  affected 
by  them,  and  has  only  to  pay  the  purchase 


money.  The  same  rule  is  established  in 
the  case  of  a  charge,  where  the  lands 
descend,  or  are  devised,  liable  to  the  pay- 
ment of  debts.  In  such  case,  a  court  of 
equity  considers  the  heir,  or  devisee,  as  a 
trustee,  and  exercises  the  same  control  over 
him,  as  over  a  trustee  named  by  a  testator. 
In  either  case,  if  there  be  nothing  to 
show  that  the  trustee  is  acting  in  violation 
of  his  trust,  the  purchaser  must  consider 
him,  as  acting  in  pursuance  of  it ;  and  as 
the  sale  may  be  a  necessary  part  of  it,  the 
purchaser  has  done  every  thing  incumbent 
on  him,  when  he  pays   the    purchase 

359  money,    and    *is,    consequently,    re- 
lieved from  the  necessity   of   enquir- 
ing into  the  conduct  of  the  trustee. 

But  trusts,  whether  express  or  implied, 
are  the  peculiar  objects  of  care  to  courts  of 
equity,  and  are  guarded  from  abuse,  with 
great  vigilance.  In  the  exercise  of  this 
vigilance,  they  extend  their  control,  not 
only  over  the  trustees  themselves,  but  over 
all  those  who  have  transactions  with  the 
trustees.  Their  endeavours  to  secure  the 
faithful  execution  of  trusts,  would  often  be 
defeated,  if  their  regulations  could  not 
comprehend  *and  bind  those  who  contract 
for  the  trust  property.  To  prevent  the 
abuse  of  trust  by  the  trustee,  it  is  necessary 
to  annul  his  acts,  so  far  as  they  constitute 
an  abuse;  or,  in  other  words,  to  consider 
the  property  in  the  hands  of  a  purchaser, 
who  has  aided  in  the  abuse,  as  still  charged 
with  the  trust.  In  affirmance  of  this  prin- 
ciple, the  master  of  the  roUs,  said,  in  a 
late  case,  [Balfour  v.  Welland,]  (16  Ves. 
jun.  156,)  **  Where  the  act  is  a  breach  of 
duty  in  the  trustee,  it  is  very  fit,  that  those 
who  deal  with  him  should  be  affected  by  an 
act,  tending  to  defeat  the  trust,  of  which 
they  have  notice." 

Plain  as  this  principle  is,  and  strictly 
conformable  as  it  is  to  the  general  doctrines 
of  a  court  of  equity,  there  is  some  difficulty 
in  applying  it  to  particular  cases.  It  is 
not  easy  to  mark  the  precise  act,  which 
constitutes  such  a  breach  of  duty  in  the 
trustee,  as  will  affect  the  purchaser.  If 
William  Garnett  be  considered  in  this  court 
as  a  trustee  for  the  execution  of  George 
Brooke's  will,  by  the  sale  of  Mantapike,  it 
would  defeat  the  trust,  to  sell  that  estate 
for  the  uses  described  in  Richard  Brooke's 
will,  unless  the  debts  of  George  Brooke,  are 
to  be  considered  as  the  debts  of  Richard 
Brooke,  provided  for  by  that  clause  in  his 
will,  which  respects  his  own  debts:  And 
if  William  Gafnett,  sold  with  the  avowed 
purpose,  of  excluding  the  debts  of  George 
Brooke,  or  if  he  should  proceed  to  distribute 
the  money  according  to  the  will  of  Richard 
Brooke,  disregarding  the  claims  of  George 
Brooke's  creditors,  if  there  be  any,  the 
trust,  s  J  far  as  respected  those  claims, 

360  would  be  defeated ;  *and   a  purchaser 
intending   to   aid   in   thus    defeating 

the  trust,  could  not  be  perfectly  secure. 
But  if  William  Garnett  sold  with  the  inten- 
tion of  paying  George  Brooke's  creditors 
first,  and  then  of  distributing  the  residue 
of  the  money  according  to  the  will  of 
Richard  Brooke,  the  act  of  the  sale  would 
be  no  breach  of  trust,  since  a  sale  would  be 
necessary  for  its  performance.  A  pur- 
chaser,   therefore,  of  the   Mantapike  estate 
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might  be  placed  in  some  peril.  After  re- 
ceiving notice  from  a  creditor  of  George 
Brooke,  he  might  be  considered,  if  he  pro- 
ceeded with  the  contract,  as  taking  upon 
himself  a  responsibility  for  the  subsequent 
transactions  of  William  Garnett,  which 
was  no  part  of  his  engagement,  and  which 
he  did  not  mean  to  take. 

I  very  readil3'  admit,  that  if  a  trustee 
sells  for  the  payment  of  debts  generally, 
he  is  at  liberty  to  contest  any  particular 
debt,  and  no  notice  to  the  purchaser  can 
involve  him  in  the  contest.  But,  in  such 
case,  the  trustee  is  in  the  fair  execution 
of  his  trust,  and  regular  performance  of 
his  duty ;  and  the  purchaser,  having  no 
right  to  intrude  himself  into  the  trust,  can 
not  be  made  responsible  for  its  execution. 
But  if  the  trustee,  not  professing  to  sell 
under  the  trust,  holds  himself  absolved 
from  it,  and  this  is  made  known  to  the 
purchaser,  the  question,  whether  by  com- 
pleting the  purchase,  he  assists  in  defeat- 
ing the  trust,  and  will  be  held  responsible 
in  a  court  of  equity,  becomes  a  much  more 
serious  enquiry.  In  pursuing  it,  all  the 
circumstances  must  be  considered,  in  order 
to  determine,  whether  they  prove  satisfac- 
torily, that  the  trustee  is  not  acting  in 
pursuance  of  the  trust,  but  under  the  opin- 
ion that  it  does  not  bind  him. 

In  this  case,  William  Garnett  is  the  im- 
mediate trustee  of  Richard  Brooke,  charged 
with  the  execution  of  his  will,  which  directs 
the  sale  of  Mantapike  for  the  benefit  of 
his  children,  and  probably  for  the  payment 
of  his  own  debts.  Although  a  court  of 
equity  will  consider  the  land  as  charged 
with  any  debt  due  from  George  Brooke,  and 
treat  the  devisee  of  Richard  Brooke,  as  a 
trustee  for  such  creditor ;  yet  the  devisee 
would  assume  a  ver3'  great  responsi- 
361  bility,  *were  he  to  undertake  to  pay 
this  debt,  without  the  direction  of  a 
court.  If  the  existence  of  the  debt  might 
be  presumed,  of  which  great  doubts  have 
been  suggested  at  the  bar,  the  extent  of  his 
testator's  liability  for  it,  is  far  from  being 
certain.  The  personal  estate  of  George 
Brooke  ought  to  have  been  exhausted,  be- 
fore his  real  estate  became  chargeable,  and 
the  proportion  of  the  debt  with  which  Man- 
tapike ought,  under  all  circumstances,  to 
be  charged,  could  not  safely  be  settled  by 
the  executor.  No  counsel  could  have  ad- 
vised William  Garnett,  to  incur  this  respon- 
sibility. No  court  could  censure  him  for 
not  incurring  it.  William  H.  Macon,  then, 
who  purchased  without  suspicion  that  any 
creditor  of  George  Brooke  remained  unsat- 
isfied, had  great  reason  for  the  apprehen- 
sion, that  Mr.  Garnett  not  considering 
himself,  as  a  trustee  for  the  benefit  of  such 
creditor,  would  apply  the  money  to  the  uses 
prescribed  in  the  will  of  Richard  Brooke. 
This  apprehension  could  not  be  removed 
by  any  enquiry.  The  bill  filed  by  William 
Garnett,  to  enforce  a  specific  performance, 
alleges  expressl3',  that  Campbell's  debt 
was  not  due  from  George  Brooke,  and  that 
if  it  was,  Mantapike  is  not  charged  with 
it.  Whether  any  direct  communication 
took  place  between  the  parties  on  the  sub- 
ject, is  unknown ;  but  as  none  is  stated, 
none  can  be  presumed.  The  fact,  however, 
is  sufficiently   obvious,    that    any  enquiry 


respecting  it,  must  have  been  answered, 
by  the  l^assurance,  that  the  justice  of  the 
claim  was  denied.  Whether  going  on  to 
complete  the  contract,  by  paying  the  pur- 
chase money,  under  these  circumstances, 
would  be  considered  by  a  court  of  equity, 
as  such  a  concurrence  in  **an  act  tending 
to  defeat  the  trust"  as  would  afFect  the 
purchaser,  is  a  question  of  real  difficulty. 
Some  light  may  be  thrown  upon  it  by  anal- 
ogies drawn  .from  the  liability  of  the  pur- 
chaser of  leasehold  estates.  It  is  well 
settled,  that  the  purchaser  of  a  chattel 
from  an  executor,  is  not  liable  for  the  ap- 
plication of  the  purchase  money,  although 
such  chattel  be  given  in  trust  for  a  special 
purpose,  or  be  itself  a  specific  legacy. 
[Elliot  V.  Merrj'man,]  (Barnard,  Ch. 

362  R.  78,  81,    [2   Atk.    42;])    *[Ewer    v. 
Corbet,]  (2  P.    Wms.  148;)     [Burting 

V.  Stonard,]  (2  P.  Wms.  ISO).  The  reason 
is  that  no  man  can  exempt  his  personal 
estate  from  the  payment  of  his  debts,  or 
make  any  disposition  of  it,  which  shall 
prevent  its  passing  to  his  executors,  to  be 
sold  by  them,  if  his  debts  require  it. 
Consequently,  whenever  an  executor  sells, 
in  execution  of  his  trust,  the  purchaser 
takes  the  property,  freed  from  any  charge 
with  which  the  testator  may  have  burthened 
it  by  his  will.  But  if  the  sale  be  a  breach 
of  trust,  and  the  purchaser  have  notice  of 
the  fact,  he  is  affected  by  it.  If  the  execu- 
tor sells  to  a  person  who  knows  that  there 
are  no  debts,  or  that  all  the  debts  are  paid, 
and  that  the  sale  is  not  a  fair  execution  of 
the  trust,  the  purchaser  may  take  the  prop- 
erty, subject  to  the  trust.  (2  P.  Wms.  148, 
150. )  So  too,  if  the  executor  sells  at  such 
under  value,  as  to  indicate  fraud;  or  for 
payment  of  his  own  debt.  [Crane  v. 
Drake,  et  al. ;]  (2  Vern.  616,  Ed.  Raithby;) 
[Scott  V.  Tyler,]  (2  Bro.  C.  C.  433,  477;) 
[Andrew  v.  Wrigley,]  (4  Bro.  C.  C.  125, 
130;)  [Hill  V.  Simpson,]  (7  Ves.  jun.  152, 
167;)  [I^owther  v.  Ld.  Lowther,]  (13  Ves. 
jun.  95;)  [M'Leod  v.  Drummond,]  (17  Ves. 
jun.  169). 

These  cases  proceed  upon  the  principle, 
that  the  executor  does  not  sell  in  pursuance 
of  his  trust,  but  in  violation  of  it ;  and, 
that  the  purchaser,  knowing  this  fact,  aids 
him  in  its  execution  by  making  the  con- 
tract. The  purchaser  is  not  bound  to  make 
any  enquiry.  The  general  power  of  the 
executor  to  sell,  protects  him  in  buying; 
but  if  he  buys  with  notice,  that  the  sale 
is  a  breach  of  trust,  the  property  remains 
charged  with  it.   • 

I  feel  much  difficulty  in  resisting  the 
application  of  this  principle,  to  freehold 
estates  charged  with  the  payment  of  debts. 
It  would  seem  to  me,  as  if  the  enquiry 
must  always  be  into  the  fact.  The  ques- 
tion must  always  be.  Is  the  sale,  taking  its 
object  into  view,  a  breach  of  trust?  And 
are  the  circumstances  such  as  to  charge  a 
purchaser,  having  express  notice,  with  a 
participation  in  the  breach?  The  purchaser 
of    a    |:hattel,  from  an  executor,  with 

363  notice;  that  no  debts    are  *due,    or  in 
payment  of  his  own  debt,  seems  to  me 

to  present   the  same  question. 

Two  cases  have  been  cited  by  the  coun- 
sel for  the  plaintiff,  as  bearing  very 
strongly  on    that,    under   consideration   of 
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the  court.  The  first  is,  Walker  v.  Smal- 
wood,  (Amb.  676).  John  Smalwood  devised 
his  estate  to  his  son  Thomas,  charg'ed 
with  the  payment  of  debt;  and  Thomas, 
afterwards,  mortgag^ed  the  estate,  and 
then  devised  it  to  his  wife,  charged  with 
the  payment  of  his  debts.  The  bill  was 
brought  by  bond  creditors  of  John  and 
Thomas  Smalwood,  against  the  wife,  and 
mortgagee.  Pending  the  suit,  they  joined 
in  selling  the  land  to  YeoBians,  against 
whom,  a  supplemental  bill  was  filed,  to 
set  aside  the  sale.  It  was  set  aside,  upon 
the  principle,  that  the  execution  of  the 
trust  had  been  taken  out  of  the  hands  of 
the  trustee,  and  transferred  to  the  court; 
The  chancellor  said,  **  Though  a  general 
charge  does  not  make  a  purchaser  before 
the  suit  see  to  the  application  of  the  money, 
yet  after  a  suit  commenced,  I  should  hold 
him  bound  to  it:  and  I  hold  it  as  a  general 
rule,  that  an  alienation  pending  a  suit  is 
void."  He  also  states,  that  actual  notice 
was  admitted. 

The  propositions  stated  by  lord  Camden, 
in  this  case,  have  not,  I  believe,  been  ques- 
tioned, but  those  propositions  do  not  reach 
the  point  now  in  controversy.  A  part  of 
the  purchase  money  was  applied  to  the  mort- 
gage made  by  Thomas  Smalwood,  and  the 
case  does  not  inform  us,  that  any  objection 
was  made  on  this  account;  but  the  case 
does  not  inform  us  either,  whether  this 
mortgage  was  made  in  satisfaction  of  a 
private  debt  due  from  Thomas,  or  for  money 
generally,  which  might  have  been  applied 
to  the  debts  of  the  father,  or  for  a  debt 
actually  due  by  the  father.  Notice  was 
admitted,  but  of  what?  Probably,  of  the 
application  of  the  money,  and  of  the  pen- 
dency of  the  suit.  But  these  facts,  do  not 
imply  a  breach  of  trust,  since  it  is  not 
shown  that  the  mortgage  itself,  which  is 
an  alienation  pro  tanto,  was  made  under 
circumstances,  which  could  involve  the 
mortgagee  in  the  application  of  the  money. 
This  case  then,  has  no  positive  applica- 
tion to  that  at  bar. 
364  *The    other    ease   is,    Hardwick  v. 

Mynd,  (1  Anstr.  109. )  William  Mynd, 
devised  considerable  estates  to  his  son 
William  Mynd,  charged  with  certain  lega- 
cies to  his  daughters.  He  also  devised 
other  estates  to  George  Mynd  and  John 
Roberts,  in  trust  for  payment  of  debts, 
and  appointed  them  his  executors.  George 
Mynd  and  John  Roberts  renounced  the 
executorship,  and  conveyed  their  interest  in 
the  freehold  estates  to  William,  the  son, 
subject  to  the  trusts  of  the  will.  William, 
mortgaged  great  part  of  the  estate  for  his 
own  debts ;  and,  about  eleven  years  after  the 
death  of  his  father,  became  a  bankrupt. 

The  creditors  of  the  father,  then  filed  this 
bill  for  the  satisfaction  of  their  demands; 
and  it  was  admitted,  that  the  most  consid- 
erable of  the  mortgagees  took,  with  notice 
of  the  situation  of  the  property. 

fyyre,  chief  baron,  said,  (and  it  is  to  be 
presumed  the  court  concurred  with  him) — 
*'If  the  trustees  had  made  these  mortgages, 
they  would  not  have  been  disturbed ;  in 
fact  they  are  made  by  them ;  for  they  have 
assigned  their  whole  interest  to  William 
^ynd  to  act  for  them  in  the  trust.** 

f  the  case  stopped  with    this   opinion,  it 


would  be,  perhaps,  conclusive,  certainly 
very  strong,  in  favour  of  the  plaintiff. 
The  mortgagees  took  with  notice  of  the 
misapplication  of  the  purchase  money,  and 
were  yet  not  held  responsible  for  that  mis- 
application. This  decision  would  certainly 
go  far  in  showing,  that  a  purchaser,  know- 
ing that  the  sale  was  made  not  for  the  pur- 
poses of  the  trust,  but  of  the  trustee,  would 
yet  hold  the  land  discharged  from  the  trust. 
But  other  points  were  determined  which 
deduct  considerably  from  the  application 
of  this  opinion  to  the  case  at  bar,  if  thej 
do  not  entirely  destroy  it.  The  court  held 
the  trustees  liable  to  make  good  the  whole 
deficiency  arising  from  the  misapplication 
of  the  fund. 

This  case  then,  considering  the  two 
points  which  were  decided  in  connexion 
with  each  other,  amounts  to  nothing  more 
than  this.  Where  there  has  been  a  collusion 
between  the  trustee  and  purchaser, 
365  which  results  in  an  abuse  of  the  *trust. 
the  trustee  shall  be  chargeable  in  the 
first  instance;  but  the  case  does  not  decide, 
on  the  ultimate  responsibility  of  the  pur- 
chaser, should  the  trustee  prove  insolvent. 
Applying  it  to  the  case  at  bar,  it  would 
prove,  that  had  William  H.  Macon,  pro- 
ceeded, after  notice,  to  complete  the  con- 
tract, and  to  pay  the  purchase  money:  and 
a  suit  been  brought  by  the  creditors  of 
George  Brooke,  Williams  Garnett,  would 
have  been  liable  in  the  first  instance;  but 
does  not,  I  think,  prove  that  William 
H.  Macon,  would  not  have  been  liable,  in 
the  event  of  the  trustee's  insolvency.  The 
court  professed  to  found  its  opinion  on  the 
case  of  Burt  v.  Dennet,  (2  Bro.   C.  C.  225.) 

Dennet,  was  trustee  in  a  mortgage  deed 
from  Godfrey  to  Burtenshaw,  by  which  an 
annuity  of  ^30  per  annum,  was  secured  to 
the  plaintiff.  Dennet,  having  transactions 
with  Burtenshaw,  assigned  the  mortgage 
to  him,  without  the  privity  of  the  plaintiff; 
and  afterwards  assigned  his  property  to 
trustees  for  payment  of  his  debts.  Burten- 
shaw paid  the  annuity  to  the  year  1784, 
after  which  he  stopped  the  payments,  upon 
which  the  plaintiff  filed  her  bill  against 
Dennet.  The  chancellor  said,  **the  plain- 
tiff ought  to  have  made  Burtenshaw  and  the 
assignees  of  Dennet*s  estate  parties,  by 
which  she  might  have  gotten  the  mortgage 
deeds:  he  then  should  have  decreed  Burten- 
shaw to  have  paid  the  annuity,  and  Den- 
net to  stand  as  a  security,  for  having 
broken  the  trust.'* 

This  case  is  not  supposed  to  be  applicable 
to  that  at  bar,  for  the  assignee  of  the  mort- 
gage, was  undoubtedly  responsible  for  the 
annuity.  It  is  cited  solely,  because  it  was 
referred  to  by  the  court,  as  an  authority 
for  the  opinion  given  in  Hardwick  v.  Mynd, 
and  may,  therefore,  tend  to  explain  that 
opinion.  It  would  countenance  the  idea, 
that  in  the  case  in  which  it  was  cited,  the 
court  did  not  suppose  that  the  liability  of 
the  original  trustee  discharged  the  as- 
signee. 

Taking   together   the   two   parts   of    the 
opinion  given  in  Hardwick  v.  Mynd,  I  can- 
not  consider  them  as  showing  what  would 
have  been    the  decision   of  the  court, 
366      with     respect    *to    the    mortgag-ees, 
had  the  trustees  been  insolvent.     The 
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report  is  very  unsatisfactory,  in  as  much 
as  it  assigns  no  reason  for  the  decision, 
nor  does  it  give  the  principle  on  which  it 
stands.  If  the  bill  was  dismissed  as  to 
the  mortgagees,  because  the  receipts  of  the 
trustees,  or  uf  their  agent,  even  under  the 
circumstances  of  the  case,  amounted  to  an 
absolute  discharge,  it  would  be  an  express 
authority  for  the  plaintiff  in  the  case  at 
bar.  If  the  bill  was  dismissed,  because  the 
trustees  were  liable  in  consequence  of  their 
breach  of  trust,  and  were  able  to  make  up 
all  deficiencies,  it  does  not  affect  this  case. 
If  the  court  meant  to  say,  that  if  the 
trustees  had  made  these  mortgages  to  se- 
cure a  debt  due  from  themselves,  the  mort- 
gagees would  yet  have  held  the  propert3'' 
discharged  from  the  trust,  the  decision 
would  appear  to  me,  to  be  in  direct  opposi- 
tion to  the  principle  settled  in  the  sales  of 
chattels  by  an  executor,  and  to  the  general 
principle,  that  where  the  act  is  a  breach  of 
duty  in  the  trustee,  those  who  deal  with 
him  knowing  the  fact,  are  affected  by  it. 
To  mortgage  the  property  to  secure  their 
own  debt,  would  seem  to  me,  to  be  a  direct 
and  palpable  breach  of  duty  in  the  trus- 
tees, in  which  the  mortgagee  must  have 
fully  participated;  and,  I  cannot  conceive, 
tnat  the  court  meant  to  say,  that  such  a 
transaction  could  be  innocent.  I  must 
therefore  suppose,  that  the  decision  turned 
upon  the  fact,  that  the  trustee  himself, 
who  was  before  the  court,  was  of  himself 
unquestionably  competent  to  pay  the 
money,  and  ought  to  pay  it.  It  is  true, 
that  if  the  court  proceeded  on  this  idea,  the 
land  ought  to  have  been  held  still  respon- 
sible; but  the  report  is  too  defective  and 
unsatisfactory  to  warrant  an3'  confidence 
in  its  being    full,  as  to  this  point. 

These  cases  then,  though  they  have  a 
strong  apparent  bearing  on  that  under  con- 
sideration, are  too  loosely  and  too  carelessly 
reported,  to  satisfy  the  court  that  they  were 
decided  on  principles  which  they  are  cited 
to  support.  I  cannot  consider  them  as  prov- 
ing that  land  sold  for  other  objects,  in  ex- 
clusion of  a  debt  charged  upon  it,  is 
relieved  by  the  sale,  from  that  charge,  if 
the  purchaser  pays  with  notice 
367  *of  the  intended  misapplication  of 
the  purchase  money.  I  repeat  then, 
that  it  is  a  question  of  fact.  Did  the  cir- 
cumstances under  which  Mantapike  was 
sold,  prove  that  the  purchase  money  was  to 
be  diverted  from  the  payment  of  George 
Brooke's  debts,  to  other  objects,  with  such 
reasonable  certainty,  as  to  leave  it  proba- 
ble that  a  purchaser  with  notice,  would  be 
liable  for  the  application  of  the  purchase 
money?  or,  in  other  words,  that  the  land 
would,  in  the  event  of  misapplication,  and 
the  insolvency  of  the  trustee, remain  charged 
in  his  hands? 

These  circumstances  have  already  been 
stated.  The  most  prominent  are,  that  Wil- 
liam Garnett,  was  the  immediate  trustee 
under  Richard  Brooke's  will,  though  con- 
sidered in  a  court  of  equity,  as  being  also 
a  trustee  for  George  Brooke's  creditors, 
whose  claim  was  prior  to  that  of  Richard 
Brooke's  creditors  or  legatees,  but  whose 
claim  the  vendor  not  only  did  not,  but  could 
not  safely,  mean  to  satisfy,  unless  directed 
by  a  court  of  equity    so    to  do.     The    pur- 


chaser had,  certainly,  reason  to  believe, 
that  the  sale  was  not  made  with  a  view  to 
satisfy  the  charge  created  by  George 
Brooke's  will,  and  that  the  purchase  money, 
if  paid  before  the  institution  of  a  suit  by 
Campbell's  representative,  would  be  applied 
to  the  purposes  of  Richard  Brooke's  will. 
If  a  suit  should  be  instituted  before  the 
purchase  money  became  due  under  the  con- 
tract, or  before  it  was  paid,  the  whole  affair 
would  then  be  transferred  to  the  court  of 
chancery,  and  he  would  no  longer  be  mas- 
ter of  his  own  conduct.  In  the  one  event, 
he  would  take  upon  himself  the  hazard  of 
paying  with  full  notice  of  the  charge, 
money  which  he  had  reason  to  believe,  was- 
to  be  diverted  to  different  objects;  in  the 
other,  he  would  be  involved  in  a  chancery 
suit,  the  course  and  duration  of  which,  he 
could  not  anticipate.  Do  these  difficulties 
constitute  a  valid  objection  to  a  decree  for 
a  specific  performance? 

It  cannot  be  doubted,  that  these  difficul- 
ties, if  presented  to  the  mind  of  a  prudent 
man,  contemplating  the  purchase  of  an 
estate,  and  desirous  of  performing  his 
368  contract  according  *to  its  terms, 
might  have  a  serious  influence  on  his 
conduct,  and  might  deter  him  from  making 
the  purchase.  If  informed  of  them,  after 
making  the  contract,  but  before  its  execu- 
tion by  the  paying  of  the  purchase  money 
and  receiving  a  conveyance,  he  would  have 
such  strong  motives  for  stopping  entirely, 
or  at  least,  for  pausing,  until  the  impedi- 
ments could  be  removed,  as  would,  I  think, 
justify  him,  for  so  doing,  in  the  opinion 
of  any  reasonable  man.  Had  this  suit  come 
to  a  hearing  as  between  the  vendor  and 
vendee  only,  on  the  day  on  which  it  was 
instituted,  could  a  court  of  equit}'  have 
pronounced  the  objections  to  the  title  so 
frivolous,  as  to  decree  that  Macon  should 
take  it,  without  having  those  objections 
removed?  Is  the  exoneration  of  the  land 
from  Campbell's  debt,  by  a  sale  to  a  pur- 
chaser, with  notice  of  all  the  circumstances 
which  had  come  to  the  knowledge  of  col. 
Macon,  so  perfectly  clear,  that  a  court  of 
equity  ought  to  decree  him  to  take  the  land 
and  pay  the  purchase  money,  without  an3' 
security  against  the  future  demand  of 
Campbell's  representative? 

Both  on  principle  and  authorit3%  I  think 
it  very  clear,  that  a  specific  performance 
will  not  be  decreed  on  the  application  of 
the  vendor,  unless  his  ability  to  make  such 
a  title  as  he  has  agreed  to  make,  be  unques- 
tionable: [Marlow  v.  Smith,]  (2  P.  Wms. 
201;)  [Rose  v.  Calland,]  (5  Ves.  jun.  186, 
189;)  [Roake  v.  Kidd,]  (5  Ves.  jun.  647;) 
[Stapylton  v.  Scott,]  (16  Ves.  jun.  272;) 
[Sloper  V.  Fish,]  (2  Ves.  and  Beam.  149;) 
and  it  is  .equally  clear,  that  a  purchaser, 
under  such  a  contract  as  that  between 
Garnett  and  Macon,  had  a  right  to  expect 
that  an  unincumbered  estate  in  fee  simple 
would  be  conveyed  to  him.  [Omerod  v. 
Hardman,]  (5  Ves.  jun.  722,  734;)  [Flureau 
V.  Thornhill,]  (2  Wm.  Bl.  R.  1078).  In  a 
contract  for  the  purchase  of  a  fee  simple 
estate,  if  no  incumbrance  be  communicated 
to  the  purchaser,  or  be  known  to  him  to 
exist,  he  must  suppose  himself  to  pur- 
chase an  unincumbered  estate,  and  a  court 
of    equity  will  not    interpose    its    extraor- 
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dinar  J    power    of     compelling    a    specific 
execution    of    the     contract,     unless 

369  *the  person  demanding  it,  can  himself 
do  all  that  it  is   incumbent   on  him  to 

do.  It  has  been  said  at  the  bar,  that  the 
declarations  of  the  chancellors  to  this  effect, 
have  been  made  in  cases  where  the  title  it- 
self was  doubtful,  not  where  there  was  a 
money  charge  upon  the  estate,  which  would 
not  materially  affect  the  purchaser,  and 
which  might  be  paid  off  by  him,  without 
any  material  change  in  his  contract,  and 
without  inconvenience. 

This  allegation  is  not,  I  think,  entirely 
correct.  The  objection  is  not  entirely  con- 
fined to  cases  of  doubtful  title.  It  applies  to 
incumbrances  of  every  description,  which 
may,  in. any  manner,  embarrass  the  pur- 
chaser in  the  full  and  quiet  enjoyment  of  his 
purchase.  In  5  Ves.  jun.  189,  [Rose  v.  Cal- 
land,]  the  property  was  stated  to  be  free  of 
hay  tithe ;  and  there  was  much  reason  to  be- 
lieve that  the  statement  was  correct.  But 
the  point  being  doubtful,  the  bill  of  the 
vendor,  praying  a  specific  performance, 
was  dismissed.  There  is,  certainly,  a  dif- 
ference between  a  defined  and  admitted 
charge,  to  which  the  purchase  money  may, 
by  consent,  be  applied,  when  it  becomes  due, 
and  a  contested  charge,  which  will  involve 
the  purchaser  in  an  intricate  and  tedious 
law  8uit  of  uncertain  duration.  There  can, 
I  think,  be  no  doubt,  that  Campbell's  claim, 
controverted  as  it  necessarily  was  by 
Brooke's  representative,  is  of  this  character, 
and  that  the  continuance  of  the  charge  on 
the  land  in  the  hands  of  a  purchaser  with 
full  notice  of  that  claim,  and  of  all  the  cir- 
cumstances under  which  the  sale  was  made, 
was  too  questionable  to  be  disregarded  as  en- 
tirely frivolous,  if  alleged  in  a  suit  between 
Garnett  and  Macon  only,  for  a  specific  per- 
formance. If  it  could  not  be  entirely  disre- 
garded by  a  court,  Macon  was  certainly 
justifiable  in  refusing  to  proceed  while  this 
cloud  hung  over  the  estate.  He  was  cer- 
tainly justifiable  in  referring  the  case  to  a 
court.  He  was  justifiable  in  refusing  to 
take  the  title  which  could  have  been  made 
in  January  1819. 

But  although  it  was  not  in  the  power  of 

Garnett   to  make    a  perfectly  secure    title, 

previous    to    a    decree    which     would 

370  Mispose  of  Campbell's  lieu,    it  is  un- 
doubtedly now    in  his  power.     All   the 

parties  are  now  before  this  court,  and  if  a 
specific  performance  should  be  decreed,  the 
title  which  can  be  made  to  Macon,  will  un- 
doubtedly stand  clear  of  Campbell's  lien. 
The  question,  therefore  is,  whether  the  con- 
tract ought  now  to  be  enforced. 

It  has  been  repeatedly  declared,  both  in 
the  courts  of  England  and  of  this  country, 
that  time  is  not  of  the  essence  of  a  contract ; 
and  that  a  specific  performance  ought  to  be 
decreed  if  a  good  title  can  be  made  at  the 
time  of  the  decree. 

This  principle  is  sustained  by  many  deci- 
sions, and  by  the  practice  of  the  court  of 
chancery  in  England  to  refer  it  to  a  master, 
to  report  whether  the  title  be  good  at  the 
time.  But,  I  do  not  think  that  the  English 
court  of  chancery  has  ever  laid  down  the 
broad  principle,  that  time  was  never  impor- 
tant, and  that  an  ability  to  make  a  clear 
title  at  the  time  of  the   decree,   arrested  all 


enquiry  into  the  previous  state  of  things. 
On  the  contrary,  if  a  person  sell  an  estate, 
to  which  he  has  no  title,  he  cannot,  though 
he  should  afterwards  acquire  it,  enforce  the 
contract.  There  is  an  implied  averment  in 
every  sale  made  without  an  explanation,  that 
the  vendor  is  able  to  do  what  he  contracts 
to  do.  If  he  is  not,  and  the  vendee  sustains 
an  injury  in  consequence  of  this  inability,  it 
would  seem  unreasonable,  that  the  contract 
should  be  enforced  ;  it  would  t>e  the  more 
unreasonable,  if  the  amount  of  the  injury 
should  not  be  the  subject  of  exact  calcula- 
tion. It  is  a  general  rule,  that  he  who  asks 
the  aid  of  a  court  of  equity,  must  take  care 
that  his  own  conduct  has  been  exactly  cor- 
rect. It  would  be  strange,  if  this  general 
rule  should  be  totally  inapplicable  to  time, 
in  the  execution  of  a  contract.  If  the  day  be 
carelessly  or  accidentally  passed  over  with- 
out making  a  conveyance,  and  no  serious 
inconvenience  result  from  the  omission,  the 
objection  would  be  captious,  and  would 
very  properly  be  discountenanced ;  but  if 
the  vendor  was  unable  to  clear  up  the  title, 
until  such  an  alteration  had  taken  place 
in  the  state  of  things,  as  materially 
371  *to  affect  the  parties,  time,  I  think, 
cannot  in  reason,  be  deemed  unimpor- 
tant. It  is  settled,  that  mere  inadequacy  of 
price,  is  not  a'  sufEicient  ground  for  a  court 
of  equity,  to  refuse  its  assistance,  unless  the 
difference  between  the  sum  to  be  given  and 
the  value  of  the  land,  be  so  enormous,  as  to 
countenance  the  idea  of  fraud  or  imposition. 
Yet,  if  an  unreasonable  contract  be  not  per- 
formed according  to  its  letter,  equity  will 
not  interfere.  (Sugd.  on  Vend.  &  Pur.  190, 
[2  Am.  Ed.])  Between  a  contract  which  is 
unreasonable  when  made,  and  one  which  has 
become  so  before  it  can  be  executed,  if  the 
application  be  made  by  the  person  in  fault, 
for  the  aid  of  the  court  against  the  party 
who  has  suffered  by  his  inability,  no  clear 
distinction  is  perceived. 

In  the  case  of  Gibson  v.  Patterson  et  al. 
(1  Atk.  12,)  lord  Hardwicke,  is  reported  to 
have  paid  no  regard  to  the  negligence  of  the 
vendor  in  producing  his  title  deeds.  But 
that  case  is  said  by  subsequent  judges,  who 
have  inspected  the  record,  to  be  mis-re- 
ported ;  and  if  it  were  not,  it  does  not  ap- 
pear that  there  was  any  incumbrance  on  the 
estate,  or  that  the  condition  of  the  parties 
had  been  affected  by  the  delay. 

In  Morgan  v.  Shaw,  (2  Meriv.  140,)  the 
chancellor  said,  ''The  inclination  of  my 
opinion  is  against  the  old  doctrine,  that  time 
is  in  no  case  of  the  essence  of  the  contract," 
and  in  4  Bro.  C.  C.  [Fordyce  v.  Ford,]  498, 
the  master  of  the  rolls  said,  I  hope  it  will 
not  be  supposed,  '*that  a  man  is  to  enter  into 
a  contract,  and  think  that  he  is  to  have  his 
own  time  to  make  out  his  title."  In  Har- 
rington V.  Wheeler,  (4  Ves.  jun.  686;)  and 
Uoyd  et  al.  v.  Collett,  (4  Bro.  C.  C.  469,) 
time  was  held  material. 

I  think  that  the  present  doctrine  of  the 
court  of  chancery  of  England,  is  clearly  io 
favour  of  the  opinion,  that  where  time  is 
really  material  to  the  parties,  the  right  to 
a  specific  performance  may  depend  upon  it  ; 
and  I  think  that  the  same  doctrine  prevails 
in  the  courts  of  the  United  States.  Hepburn 
and  Dundas  v.  Colin  Auld,  (5  Cranch,  262,) 
was  a  suit  for  a  specific  performance,  which 
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was   objected    to    by   the    vendee,    because 
6,000  acres  of  land,  sold  by  Hepburn 

372  *and  Dundas,  was  not  held  by  a  title 
in    severalty,   but  was  an    undivided 

interest  in  a  much  larger  tract,  and  that  the 
time  of  executing  the  contract  was,  in  that 
case,  material.  On  that  point  the  court 
says,  [p.  276,]  "it  is  not  to  be  denied  that 
circumstances  may  render  the  time  material ; 
and  the  court  does  not  decide  that  this  case 
is  not  of  that  description.  But  the  majority 
of  the  court  is  of  opinion,  that  the  estate  is 
to  be  considered  as  an  estate  held  in  sever- 
alty.*' It  was  also  said  in  Pratt  et  al.  v. 
Law  and  Campbell,  (9  Cranch,  456,  494,)  that 
time  is  made  material  to  the  specific  per- 
formance of  a  contract,  whenever,  from  the 
change  of  circumstances,  a  specific  perform- 
ance, such  as  would  answer  the  ends  of 
justice  between  the  parties,  has  become 
impossible. 

In  Brashier  v.  Gratz  et  al.  (6  Wheat.  528,) 
the  case  was  this:  Michael  Gratz,  residing 
in  Philadelphia,  sold  in  March  1807,  to  Wal- 
ter Brashier,  residing  in  Kentucky,  a  tract 
of  land  lying  in  Kentucky,  which  Gratz  had 
purchased,  and  for  the  title  to  which  a  suit 
was  then  depending.  Brashier  gave  his 
notes  for  the  purchase  money,  and  agreed  to 
attend  to  the  prosecution  of  the  suit,  for 
which  service  an  allowance  was  made  him 
in  the  price  of  the  land.  The  land  was  sold 
at  twenty -two  dollars  fifty  cents  by  the  acre, 
and  it  was  agreed,  that  if  any  part  of  the 
land  should  be  lost  by  the  decision  of  the 
court,  Gratz  should  re-pay  eleven  dollars 
twenty-five  cents  for  each  acre  that  might 
be  so  lost. 

The  suits  were  not  pressed  to  a  decision, 
and  in  1811,  the  fees  were  demanded  from 
Gratz,  and  were  paid  by  him.  In  1811, 
Brashier  came  to  Philadelphia,  and  his  notes 
being  protested  for  non-payment,  Gratz  re- 
quired that  they  should  be  paid,  or  that  the 
contract  should  be  rescinded.  Brashier  was 
unwilling  to  do  either,  and  the  question, 
whether  Gratz  was  still  bound  by  it,  was 
left  to  arbiters,  who  decided  that  he  was. 
Brashier  became  insolvent,  and  Gratz  took 
the  management  of  the  suits  into  his  own 
hands,  which  were  decided  in  his  favour,  in 
1813.  About  this  time,  the  lands  rose  sud- 
denly in  value,  on  which,  Brashier  ten- 

373  dered    ^payment    of    his    notes,    and 
demanded  a  conveyance  of  the  land. 

Gratz  refused,  and  the  bill  was  brought  for 
a  specific  performance.  It  was  dismissed  in 
the  circuit  court,  and  the  plaintiff  appealed 
to  the  supreme  court,  where  the  decree  was 
affirmed. 

It  will  be  readily  admitted,  that  the  case 
of  Brashier  and  Gratz,  was  a  strong  one, 
against  the  plaintiff — much  stronger, — than 
that,  now  before  this  court ;  but  the  princi- 
ples laid  down  in  its  decision,  apply  to  all 
cases  where  the  party  demanding  the  aid  of 
the  court,  has  failed  to  perform  his  part  of 
the  contract,  and  a  change  in  circumstances, 
unfavourable  to  the  party  resisting  the  de- 
mand has  taken  place.  The  court  says,  [p. 
533,  534,]  "the  rule,  that  time  is  not  of  the 
essence  of  a  contract,  has  certainly  been 
recognized  in  courts  of  equity  ;  and  there 
can  be  no  doubt,  that  a  failure  on  the  part 
of  a  purchaser  or  vendor,  to  perform  his  con- 
tract   on   the  stipulated  day,    does  not,  of 


itself,  deprive  him  of  his  right  to  demand 
a  specific  performance  at  a  subsequent  day, 
when  he  shall  be  able  to  comply  with  his 
part  of  the  engagement.  In  may  be  in  the 
power  of  the  court  to  direct  compensation 
for  the  breach  of  contract  in  point  of  time, 
and  in  such  case,  the  object  of  the  parties  is 
effectuated  by  carrying  it  into  execution. 
But  the  rule  is  not  universal.  Circum- 
stances may  be  so  changed,  that  the  object 
of  the  party  can  be  no  longer  accomplished, 
that  he  who  is  injured  by  the  failure  of  the 
other  contracting  party,  cannot  be  placed  in 
the  situation  in  which  he  would  have  stood, 
had  the  contract  been  performed.  Under 
such  circumstances,  it  would  be  iniquitous 
to  decree  a  specific  performance,  and  a  court 
of  equity  will  leave  the  parties  to  their  rem- 
edy at  law.*' 

**If,  then,  a  bill  for  a  specific  performance 
be  brought  by  a  party  who  is  himself  in 
fault,  the  court  will  consider  all  the  circum- 
stances of  the  case,  and  decree  according  to 
those  circumstances.'* 

In  reviewing  the  circumstances  of  the  case, 
the  court  says,  [p.  539,  540,]  "Another 

374  circumstance    which    ought  *to  have 
great    weight,   is  the  change  in   the 

value  of  the  land.  It  was  purchased  at 
twenty-two  dollars  fifty  cents  per  acre.  Mr. 
Brashier  failed  to  comply,  and  was  unable  to 
comply  with  his  engagements.  More  than 
five  years  after  the  last  payment  had  become 
due,  the  land  suddenly  rises  to  the  price  of 
eighty  dollars  per  acre.  Then  he  tenders 
the  purchase  money,  and  demands  a  specific 
performance.  Had  the  land  fallen  in  value, 
he  could  not  have  paid  the  purchase  money. 
This  total  want  of  reciprocity,  gives  in- 
creased influence  to  the  objections  to  a  speci- 
fic performance,  which  are  furnished  by  this 
great  alteration  in  the  value  of  the  article." 

The  change  in  the  value  of  the  article  in 
the  case  which  has  been  cited,  between  the 
time  when  the  money  ought  to  have  been 
paid,  and  the  time  when  the  money  was 
tendered,  was  certainly  enormously  great, 
tnuch  greater  than  can  take  place  in  ordinary 
times;  but  the  principle  does  not  depend 
entirely  on  the  excessiveness  of  that  change. 
The  principle  undoubtedly  is,  that  a  very 
great  change  in  the  value  of  the  article,  con- 
stitutes a  serious  objection  to  a  decree  for  a 
specific  performance,  when  claimed  by  the 
party  whose  fault  it  is,  that  the  contract  has 
not  been  executed. 

In  the  case  under  consideration,  a  consid- 
erable change  has  taken  place,  in  the  value 
of  the  article ;  and  that  change  has  been 
produced  by  a  general  declension  in  the  price 
of  lands.  It  must  therefore  materially  affect 
the  arrangements  to  be  made  by  the  pur- 
chaser for  a  compliance  with  his  contract. 
The  same  property  which,  if  sold  in  time, 
would  probably  have  enabled  him  to  pay  for 
Mantapike,  would  not  on  any  reasonable 
estimate,  now  enable  him  to  do  so.  If,  then, 
William  Garnett  was  unable  to  convey  a 
perfectly  safe  title  in  January  1819,  Mr. 
Macon  has  sustained  an  injury  by  the  sus- 
pension of  his  proceedings,  the  amount  of 
which  admits  of  no  certain  calculation,  and 
which  is  probably  equivalent  to  the  differ- 
ence in  the  value  of  Mantapike  at  that  time 
and  at  this. 

375  ^Although  I    am    entirely  satisfied 
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that  there  is  no  moral  taint  in  this 
transaction,  that  the  omission  to  f^ive  notice 
of  Campbeirs  debt  was  not  concealment, 
to  which  blame,  in  a  moral  point  of  view, 
can  be  attached  ;  yet  a  court  of  equity  con- 
siders the  vendor  as  responsible  for  the  title 
he  sells,  and  as  bound  to  inform  himself  of 
its  defects.  The  purchaser  in  makings  a 
contract  may  be  excused  for  relying  on  the 
assurance  of  the  vendor,  implied  in  the 
transaction  itself,  that  he  can  perform  his 
ag^reement. 

As  I  think  Campbell's  claim  was  a  cloud 
lowering  over  the  title  Garnett  could  convey 
.  to  a  purchaser  with  notice,  which  justified 
Macon  in  refusing  to  go  on  with  the  con- 
tract, which  cloud  cannot  be  dissipated  but 
by  the  decree  of  a  court  of  chancery,  and 
as  before  such  a  decree  was  attainable,  the 
value  of  the  article  has  greatly  changed, 
that  circumstance  creates  a  strong  objection 
to  a  specific  performance.  At  the  same  time, 
it  must  be  perceived  that  the  vendor,  who 
has  committed  no  moral  wrong,  and  who  is 
now  able  to  perform  his  contract,  will  sus- 
tain all  the  loss  arising  from  the  deprecia- 
tion of  the  property,  which  he  might  have 
sold  to  another,  had  not  Macon  purchased. 
I  felt  some  hesitation  between  a  decree  dis- 
missing the  bill,  and  a  decree  for  carrying 


the  contract  into  execution,  considering 
the  vendor  who  has  retained  possession  of  the 
property  as  entitled  to  the  profits,  and  the 
vendee  who  was  justifiable  for  not  proceed- 
ing with  his  contract,  as  exempt  from  the 
payment  of  interest.  But,  on  reflection,  I 
have  come  to  the  opinion,  that  as  there  is 
no  fault  in  the  purchaser,  and  as  there  was 
some  remissness  in  the  seller  in  not  communi- 
cating Campbell's  claim,  that  the  whole  dis- 
advantage ought  to  fall  on  the  vendor,  and 
that  his  bill  ought  to  be  dismissed. 

The  point  which  has  weighed  heaviest  on 
my  mind,  and  about  which  I  have  felt  the 
greatest  difficulty,  concerning  which  I  have 
indeed  at  different  times  inclined  to  different 
opinions,  is  whether  the  sale  under  the  will 
of  Richard  Brooke,  is,  under  all  the  circum- 
stances of  the  case,  to  l>e  considered  as 
such  a  breach  of  trust,  as  respects 
376  the  creditors  *of  George  Brooke,  as  will 
involve  a  purchaser,  having  notice 
before  the  contract  of  sale  is  carried  into  ex- 
ecution, in  the  consequences.  I  am  rather 
disposed  to  the  opinion  that  it  is  such  a 
breach  of  trust.  At  all  events,  I  am  satisfied 
that  it  wears  such  a  serious  aspect,  as  to  jus- 
tify a  purchaser  in  refusing  to  proceed. 

Decree, — bill    dismissed, — each    party     to 
bear  his  own  costs. 
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ABATEMENT. 

If,  in  ejectment,  juderment  be  fflven  for  the  de- 
fendant, and  the  plaintiff  appeals:  pendinff^t'hicb, 
the  appellee  dies,  the  appellant  cannot  sue  a  scire 
facias,  agrainst  his  heirs. 

Tompkins  v.  Walters,  44 

ACCOUNT. 

An  account  sriven  out  by  a  merchant's  clerk,  with- 
out his  authority,  is  not  evidence. 

Freeland,  Lenox  &,  Co.  v.  Field's  ex'ors,  13 

ACTION. 

1.  If  the  plaintiff,  in  a  suit  for  freedom,  declare 
for  the  beneht  of  herself  and  children,  naminsr 
them,  that  part,  which  relates  to  the  children,  is 
unimportant,  and  the  mother  is  the  only  plalutiff. 

Parish  v.  Gray,  18 

2.  In  such  a  case,  if  the  defendant  pleads  not 
sruilty,  he  cannot,  afterwards,  object,  that  the  con- 
dition of  the  plaintiff  w^as  not  put  in  issue.  Ibid 

3.  The  parties  may,  by  mutual  consent,  transfer  a 
cause,  from  a  county  court,  into  the  district  court 

Ibid 

4.  Althouffh,  in  the  case  of  a  creditor,  the  demand 
must  be  established,  asrainst  the  executor,  before  a 
suit  can  be  brought  upon  the  executorial  bond,  yet, 
in  the  case  of  a  legatee,  a  suit  in  equity  may  be 
brouerht  on  it  in  the  first  instance,  without  a  pre- 
vious action  against  the  executor:  because  the  de- 
cree can  be  made,  so  as  to  operate  asrainst  the 
executor  in  Uie  first  place. 

Taliaferro's  ex*ors  v.  Thornton  and  wife,  21 

5.  If  the  injury  is  immediate,  trespass,  and  not 
case  is  the  proper  action. 

Winslow  V.  Beall  &  al.,  44 

6.  After  the  sheriff  has  taken  a  prison  bounds  bond, 
from  the  debtor,  he  has  no  power  to  authorize,  or 
prevent,  his  escape:  and  therefore  amotion  for  the 
debt  and  costs  will  not  be  sustained  aerainst  him, 
upon  the  srround  of  a  voluntary  escape. 

Lyle  v.  Stephenson,  54 

7.  The  wife  need  not  be  joined,  with  the  husband, 
in  an  action  of   trover  for  a  slave  belonsrinff  to  her. 

Iiowry  V.  Mountjoy,  55 

AGREEMENT. 

1.  See  Contract. 

2.  If  A.  propose  to  B.  that  B.  should  buy  his  land, 
which  was  advertised  to  be  sold,  under  a  deed  of 
trust,  for  the  amount  of  the  creditor's  debt,  and 
should  let  A.  have  it  asrain.  upon  payment  of 
principal  and  interest,  at  the  end  of  twelve  months; 
instead  of  which,  they  enter  into  an  asrreement. 
that  B.  should  bid  the  creditor's  debt  for  the  land: 
and.  if  it  was  struck  off  to  him,  that  he  should  re- 
sell it  to  A.  for  a  sum  thereafter  to  be  acrreed  upon, 
provided  it  was  paid  within  twelve  months,  which 
sum,  (thoufirh  never  aarreed  on,)  was  understood  to 
be  such  as  would  reimburse  B.  the  money  paid,  the 
sacrifices  he  misrht  make  to  obtain  it,  and  liberally 
compensate  him  for  his  trouble:    It  is  not  usury. 

Jones  V.  Hubbard,  211 

3.  And.  if  the  money  is  not  paid  to  B.  within  the 
twelve  months,  nor  the  sum  fixed,  the  purcha.se  is 
absolute.  Ibid 

4.  But.  if  the  sale  of  the  land  takes  place,  and  B. 
buys  the  land  at  the  sale,  althousrh  no  sum  is  after- 
wards asrreed  upon,  between  A.  and  B.,  for  the  re- 
purchase of  the  land,  nor  any  sum  paid  by  A.  to  B., 
within  twelve  months  after  the  sale,  or  at  any  sub- 
sequent time,  the  contract  will  be  rescinded  by  the 
court,  and  A.  allowed  to  redeem  his  land,  upon  pay- 
ment of  principal  and  interest  only:  for  the  court 
cannot  enter  into  an  adjustment  of  compensation 
to  B.  for  his  sacrifices  and  trouble.  Ibid 

5.  If  a  person,  havinsr  contracted  for  a  lease, 
upon  certain  stipulations,  enters  on  the  lands,  and 

fails  to   perform  the   stipulations,  he  cannot 
878     compel  a  lease  to  *be  made  to  him,  either  by 
the  orifirinal  lessor,  or  his  assigrnee. 
Jones  &  al.  v.  Roberts  &  al.,  187 

6.  In  1788.  W.,  owning:  a  tract  of  land  called  Ston 
Hill,  held  by  him  and  his  forefathers  and  relatives, 
under  a  survey  upwards  of  100  years  old.  advertised 
it  for  sale,  as  containingr  about  800  acres  ;  and  be- 
lieving that,  as  it  was  an  old  survey,  it  would  prob- 
ably contain  more  than  800  acres,  he  afterwards  sold 
it  to  Q.,  according  as  it  had  been  held  by  him  and  his 
ancestors  and  relatives,  under  the  old  survey,  for 


£3200.  (equal  to  £4  per  acre,)  offerinsT  to  survey  it 
if  Q.  would  pay,  at  the  same  rate,  for  the  excess; 
which  the  latter,  (who  also  believed  that  it  con- 
tained more  than  800  acres,  as  it  was  an  old  survey.) 
declined.  Subsequent  to  the  execution  of  the  deed, 
Q.  had  the  land  surveyed,  and  found  it  to  contain 
much  less  than  800 acres:  Whereupon,  he  filed  a  bill 
in  chancery,  for  a  deduction  from  the  purchase 
money,  proportionable  to  the  deficiency  in  the  land; 
which  W.  resisted,  upon  the  grround,  that  the  pur- 
chase was  in  fact,  of  800  acres,  more  or  less.  The 
court  was  of  opinion,  that  althouffh  there  was  no 
fraud  in  the  sale,  yet  as  both  parties  acted  under  a 
mistake  as  to  the  quantity,  the  deficiency  was  too 
grreat  for  a  purchaser  to  lose,  notwithstandingr  the 
sale  was  for  800  acres,  more  or  less:  and  therefore 
decreed  a  deduction  from  the  purchase  money,  in 
proportion  to  the  deficiency  of  the  land,  upon  the 
ground  of  mistake. 

Quesnel  v.  Woodlief  &  al.,  218 

7.  And  W.  was  likewise  decreed  to  grlve  Q.  an  in- 
demnity affainst  all  chargres  and  incumbrances  on 
the  estate.  Ibid 

8.  In  cases  of  that  kind,  the  words  "more  or  less," 
should  be  restricted  to  a  reasonable  or  usual  allow- 
ance, for  small  errors  in  surveys  and  for  variations 
in  instruments.  Ibid 

0.  For  a  ffreat  deficiency  Is  too  much  for  a  pur- 
chaser to  lose  under  an  agrreement  for  a  reputed 
quantity,  notwithstandinff  the  words  "more  or  less." 

Ibid 

10.  To  sustain  the  vendee's  allegration.  that  the 
contract  was  abandoned  by  implication,  the  con- 
duct of  the  vendor  oagrht  to  be  such,  as  to  justify  a 
reasonable  man,  in  believingr  that  he  acquiesced. 

Garnett.  &c.  v.  Macon  &  al..  808 

11.  Both  on  principle  and  authority,  a  specific  per- 
formance will  not  be  decreed,  at  the  instance  of  the 
vendor,  unless  his  ability  to  make  a  title  be  unques- 
tionable. Ibid 

12.  For,  if  no  incumbrance  be  communicated  to 
the  purchaser,  or  known  to  him  to  exist,  he  must 
suppose  himself  to  purchase  an  unincumbered  es- 
tate. Ibid 

IS.  And  therefore,  his  objections  to  takinff  it,  need 
not  be  confined  to  cases  of  doubtful  title:  but  may 
be  extended  to  incumbrances  of  every  description 
which  may  embarrass  him  in  the  full  enjoyment  of 
his  purchase.  Ibid.       809 

14.  The  Engrlish  court  of  chancery  has  never  laid 
down  the  broad  principle,  that  time  was  never  im- 
portant: on  the  contrary,  the  present  doctrine  there 
is,  that  where  time  is  really  material  to  the  parties, 
the  rie'ht  to  a  specific  performance,  may  depend 
upon  it:  and  the  same  doctrine  prevails  in  the 
courts  of  the  United  States.  Ibid 

15.  Althougrh  mere  Inadequacy  of  price  is  not  a  suf- 
ficient ffround  for  a  court  of  equity  to  refuse  its 
assistance:  yet.  if  an  unreasonable  contract  be  not 
performed,  according:  to  its  letter,  equity  will  not 
interfere.  Ibid 

16.  And  there  is  no  difference  between  a  contract 
unreasonable  when  made,  and  one  which  becomes 
so  afterwards,  if  the  vendor  be  in  fault.  Ibid 

17.  The  principle  is,  that  a  very  ffreat  chanffe  in 
the  value  of  the  article,  is  a  serious  objection  to  a 
decree  for  a  specific  performance,  where  the 
vendor  is  in  fault,  as  it  may  affect  the  arranffements 
of  the  vendee  for  a  compliance  with  the  contract. 

Ibid 

18.  The  court  of  chancery  has  established  it  as  a 
rule,  that  where  the  charffe  is  ffeneral,  the  pur- 
chaser is  not  bound  to  see  to  the  application  of  the 
purchase  money.  Ibid 

ALIENS. 

All  British  subjects  became  aliens  to  this  country, 
upon  the  declaration  of  independence. 

Commonwealth  v.  Bristow,  60 

ADMINISTRATION. 

1.  A  creditor,  since  the  act  of  1792,  has  no  prefer- 
ence over  any  other  person,  in  an  application  for 
administration,  upon  an  intestate's  estate:  but 
every  case  must  depend  upon  Its  own  circumstances. 

M'Candlish  v.  Hopkins  &  Hodffson.  208 

2.  Under  a  power  of  attorney,  authorizlnff  a  per- 
son to  execute  an  administration  bond,  for  the 
person  ffivingr  the  power,  the  attorney  may  be  al- 
lowed to  execute  the  bond,  accordinffly. 
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•AMENDMENT. 


1.  A  district  court  cannot  amend  the  record- 
infir  of  a  verdict,  at  a  term  subsequent  to  Uie  juder- 
ment. 

Freeland,  Lenox  &  Co.  v.  Field's  ex'ors.  12 

2.  If  the  damages  are  left  out  of  the  declaration, 

as  the  omission  misrht  be  amended  by  the  writ,  the 

court  of  appeals  will  consider  the  declaration  as  in 

fact  filled  up  from  the  writ. 

Hook  V.  Turnbull,  85 

APPEAL. 

If  the  ctunty  court  disreffard  the  instruction  of 
the  district  court,  the  latter  court  ougrht.  upon  the 
second  appeal,  to  retain  the  cause  for  trial,  before 
themselves  ;  and  not  send  it  back  to  the  county 
court. 

Fine's  adm'r,  &c.  v.  Cockshut  &  al.,  16 

ASSUMPSIT. 

If  there  be  several  partners,  and  one  of  them, 
after  the  copartnery  is  dissolved,  assumes  a  part- 
nership debt,  the  assumpsit  binds  the  rest  of  the 
partners. 

Brockenbrousrh  v.  Hackley,  51 

ATTACHMENT. 

The  endorsement,  by  the  clerk  of  the  court  of  chan- 
cery, that  the  suit  is  brousrht  to  attach  the  effects  of 
the  absent  defendant,  is  sufficient  to  restrain  the 
application  of  them  to  any  other  use,  until  the  plain- 
tiff's demand  is  satisfied. 

M'Kim  V.  Fulton.  106 

BAIL. 

1.  Bail  is  not  requirable  in  an  action  of  debt,  for 
the  penalty  of  a  statute. 

United  States  v.  Mundel.  245 

2.  Therefore  where  there  were  two  writs  of  capias 
ad  respondendum  affalnst  the  same  defendant,  one 
for  the  penalty  of  a  statute,  and  the  other  for  a  duty 
on  stills  :  and  the  marshal  demanded  bail  upon  both, 
which  the  defendant  refused  to  give,  and  resisted 
the  marshal,  who  meant  lo  imprison  him  for  want 
of  bail,  the  resistance  was  lawful  :  and.  therefore 
an  indictment  against  the  defendant,  for  that  cause 
was  not  sustainable.  Ibid 

8.  For.  althousrh  he  was  authorized  to  demand 
bail,  for  the  duty,  he  could  not  demand  it  upon  the 
writ  for  the  penalty.  notwithstandinsT  the  endorse- 
ment, requiriuff  bail,  made  by  the  attorney  for  the 
United  States.  Ibid 

4.  Because  an  endorsement,  even  by  the  court 
itself,  unless  in  cases  where  they  have  a  discretion, 
would  not  Justify  the  marshal  in  requlrinff  bail, 
where  the  act  of  the  lesrlslature  did  not  authorize 
it,  as  it  would  be  altogether  extraj  udicial.  Ibid 

5.  Where  a  statute,  with  reirard  to  process,  is 
directory  to  the  court,  or  the  clerk,  and  not  to  the 
sheriff,  the  latter  is  bound  to  obey  the  writ  as  he 
receives  it  :  but  as  the  endorsement  of  the  true 
species  of  the  action  upon  the  writ  is  required  by 
the  act  of  assembly,  that  the  sheriff  may  see  whether 
bail  is  to  be  demanded,  or  not,  he  must  be  judge  him- 
self, and  acts  at  his  peril.  Ibid 

•6.  The  authority  given  to  the  courts  of  the  United 
States,  to  regulate  the  forms  of  proceedings,  when 
exercised,  is  as  binding  as  if  it  had  been  a  specific 
part  of  the  court  system  established  by  the  act  of 
congress.  But  the  authority  to  demand  bail  is  not 
of  that  description  ;  and  must  depend  upon  preci.se 
law.  Ibid 

BANKRUPT. 

G..  a  citizen  of  Maryland,  g'ave  his  bond,  in  Vir 
ginla,  to  B.,  a  citizen  of  Virginia,  and  afterwards,  in 
Maryland,  became  a  bankrupt,  by  the  laws  of  Mary- 
land :  Under  which,  he  was  duly  discharged,  by 
the  competent  tribunal  of  Maryland,  under  a 
general  direction,  with  respect  to  his  creditors. 
This  did  not  discharge  him.  in  a  suit,  afterwards 
brought,  upon  the  bond,  in  Virginia. 

Banks  v.  Greenleaf ,  271 

BILLS  OF  EXCHANGE. 

1.  If  a  person,  not  a  party  to  a  bill  of  exchange, 
put  his  name  upon  it.  in  blank,  without  any  con- 
sideration, he  is  not  liable  as  an  endorser. 

Fitzbugh  &  al.  v.  Love's  ex 'or,  5 

2.  Otherwise,  if  there  be  a  consideration  for  the 
endorsement.  Ibid 

BONDS. 

1.  The  court  in  an  action  on  a  bond,  may  instruct 
the  jury,  with  regard  to  the  interest. 

Fine's  adm'r.  Ac.  v.  Cockshut  &  al..  16 

2.  Bonds  may  be  executed  by  the  person  author- 
ized under  a  power  of  attorney. 

M'Candlish  v.  Hopkins  &  Hodffson,  208 

380  ♦BRITISH  SUBJECT. 

1.  All  British  subjects  became  aliens  to  this 
country,  upon  the  declaration  of  independence. 
Commonwealth  v.  Bristow,  60 


2.  R.  B.  a  British  subject,  who  owned  lands  in  this 
country  at  the  date  of  independence,  died  In  1776, 
and  devised  all  his  estate  to  his  son  R.  B..  who  wa^ 
then  an  infant,  and  resided  with  his  father  in  Great 
Britain.  Under  the  act  of  1779.  an  inquisition  was 
taken,  which  described  the  land,  as  the  property  of 
R.  B.,  the  elder:  but  no  traverse,  or  monstrauK  de 
droit,  was  ever  filed.  The  confiscation  was  com- 
plete by  the  finding  of  the  ofllce.  and  the  failare  to 
except,  within  the  thirty  days  allowed  by  the  act: 
and.  therefore,  a  bill  broug'ht  long  after  the  peace, 
in  order  to  inhibit  a  sale  of  the  land,  by  the  public 
agent,  was  not  sustainable,  as  the  treaty  had  no 
operation,  the  confiscation  having:  been  already 
perfected,  by  the  office,  and  the  lapse  of  time.      Ibid 

3.  In  such  a  case,  the  infancy  of  the  owner,  anil  bis 
absence,  out  of  the  state,  made  no  difference.      Ibid 

CHARGE. 

1.  In  equity,  whether  the  lands  be  charg^ed  by  the 
will,  or  the  bond,  of  the  ancestor,  creditors  must 
exhaust  the  personal  estate,  before  they  can  re:iort 
to  the  lands. 

Garnett,  Ac.  v.  Macon  &  al.,  308 

2.  And,  in  such  a  case,  a  decree  against  the  exec- 
utor is  not  conclusive,  but  prima  facte  only,  affainst 
the  heir  or  devisee.  Ibid 

CHARTER  PARTY. 

If  the  freighter  stipulates  to  pay  $13,000,  as  the 
agreed  value  of  the  ship,  in  case  of  her  being* 
captured  and  condemned :  in  a  suit,  upon  the  charter 
party,  the  declaration  should  shew,  where,  when, 
and  by  whom,  she  was  captured:  and  that  the 
court,  which  condemned  her,  had  jurisdiction. 

Stone  V.  Patterson,  71 

CONTRACT. 

1.  See  Agreement 

2.  If  A.  propose  to  B.  that  B.  should  buy  bis  land. 
which  was  advertised  to  be  sold,  under  a  deed  of 
trust,  for  the  amount  of  the  creditor's  debt,  and 
should  let  A.  have  it  again,  upon  payment  of  princi- 
pal and  Interest,  at  the  end  of  twelve  months : 
instead  of  which,  they  enter  into  an  agreement,  that 
B.  should  bid  the  creditor's  debt  for  the  land:  and. 
if  it  was  struck  off  to  him,  that  he  should  re-sell  it 
to  A.  for  a  sum,  thereafter,  to  be  ag^reed  upon,  pro- 
vided it  was  paid,  within  twelve  months:  which 
sum  (thouffh  never  agreed  on)  was  understood  to 
be  such,  as  would  reimburse  B.  the  money  paid,  the 
sacrifices  he  might  make  to  obtain  it,  and  liberally 
compensate  him  for  his  trouble:  the  contract  was 
not  usurious. 

Jones  V.  Hubbard,  21 1 

3.  And  if  the  money  is  not  paid  to  B.  within  the 
twelve  months,  nor  the  sum  fixed,  the  purchase  is 
absolute.  Ibid 

4.  But  if  the  sale  of  the  land  takes  place,  and  B. 
buys  the  land,  at  the  sale,  althoufirh  no  sum  is,  after* 
wards,  agreed  upon,  between  A.  and  B..  for  the 
repurchase  of  the  land,  nor  any  sum  paid  by  A.  to 
B.  within  twelve  months  after  the  sale,  or  at  any 
subsequent  time,  the  contract  will  be  rescinded  by 
the  court,  and  A.  allowed  to  redeem  the  land,  upon 
payment  of  the  principal  and  interest  only:  for 
the  court  cannot  enter  into  an  adjustment  of  com- 
pensation to  B.  for  his  sacrifices  and  trouble. 

Ibid 
CONDITIONAL  SALES. 


See  Contract 


COURTS. 


1.  The  parties  may,  by  mutual  consent  transfer  a 
cause,  from  a  county  court,  into  the  district  court 

Parish  v.  Gray,  18 

2.  If  the  county  court  disresrard  the  Instmctlon  of 
the  district  court,  the  latter  court  ought  upon  the 
second  appeal,  to  retain  the  cause  for  trial  before 
themselves ;  and  not  send  it  back  to  the  county 
court. 

Fine's  adm'r,  &c.  v.  Cockshut  &  al.,  16 

COVENANT. 

To  avoid  circuity  of  action,  a  covenant  may  be 
pleaded  as  a  release,  but  it  must  be  a  covenant 
between  those  parties  only:  and  if  It  contains  no 
words  of  release,  it  will  not  be  construed  such, 
unless  it  gives  the  covenantee  a  right  of  action 
which  will  precisely  countervail  that  to  which  he 
is  liable:  and  unle.s.s,  too.  it  was  the  intention  of  the 
parties,  that  the  last  Instrument  should  defeat  the 
first 

Garnett  &c.  v.  Macon  &  al..  SOB 

381  ♦DEMURRER. 

1.  If.  in  an  action  of  debt  upon  a  judgment 
affalnst  an  administrator,  suggesting  a.  devastavit 
the  plaintiff  produces  the  Judgment  and  execution, 
and  the  defendant  demurs  to  the   evidence,    the 
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plaintiff  is  entitled  to  final  jadirment,  upon  the  de- 
murrer. 

Nuttal's  adm'r  v.  M'Douall,  &c.,  63 

2.  A  demurrer  to  the  evidence  admits  every  con- 
clusion, which  the  jury  miffbt  have  drawn  from  the 
evidence. 

Lowry  V.  Mount  Joy,  &5 

3.  The  defendant  may,  under  the  act  of  assembly, 
plead  and  demur  to  the  whole  declaration. 

Stone  V.  Patterson,  71 

DOWER. 

If  the  wife  renounces  the  will  of  her  husband. 

who  has  no  child  alive,  she  is  entitled  to  dower  in 

his  slaves,  and  a  moiety  of  his  personal  estate,  in 

absolute  property,  althouffh  he  left  errand  children. 

Bernard  v.  Htpkins.  101 


EQUITY. 

He  who  asks  equity  must  do  it. 
Jones  &  al.  v.  Roberts  &  al.. 


187 


ESCAPE. 

1.  After  the  sheriff  has  taken  a  prison  bounds 
bond  from  the  debtor,  he  has  no  power  to  authorize, 
or  prevent,  his  escape. 

Lyle  V.  Stephenson,  &4 

2.  And,  therefore,  a  motion  for  the  debt  and  costs 
will  not  be  sustained  affalnst  him,  upon  the  erround 
of  a  voluntary  escape.  Ibid 

EVIDENCfe. 

1.  An  account  ffiven  out  by  a  merchant's  clerk, 
without  his  authority,  is  not  evidence. 

Freeland,  Lenox  &  Co.  v.  Field's  ex'ors,  12 

2.  A  public  officer  is  presumed  to  have  done  his 
duty,  until  the  contrary  is  shewn. 

Winslow  V.  Beall,  44 

3.  A  bill  of  review  must  suffsrest  error  in  law,  or 
newly  discovered  matter,  or  it  cannot  be  sustained. 

Triple tt  v.  Wilson  &  al.,  47 

4.  If  there  be  several  partners,  and  one  of  them, 
after  the  copartnery  is  dissolved,  assumes  a  part- 
nership debt,  but  afterwards  pleads  the  act  of  limi- 
tations jointly  with  the  other  partners,  the 
assumpsit  may  be  srlven  in  evidence:  for  the  plea  of 
non  assumpsit,  within  five  years,  admits  that  the 
defendants  did  once  assume. 

Brockenbrouffh  v.  Hackley,  hi 

5.  If,  in  an  action  of  debt,  upon  a  judgment  asrainst 
an  administrator,  sufiTfirestlnie-  a  devastavit,  the 
plaintiff  produces  the  judsrment  and  execution  'nith 
a  return  of  nulla  bona,  and  the  defendant  demurs 
to  the  evidence,  the  plaintiff  is  entitled  to  final 
Judsrment  upon  the  demurrer. 

Nuttal's  adm'r  v.  M'Douall,  &c.,  53 

0.  The  assent  of  the  executor  to  a  lesracy  need  not 
be  proved,  where  the  legatee  had  possession,  during 
the  lifetime  of  the  testator. 

Lowry  V.  Mountjoy,  65 

7.  A  release  removes  the  incompetency  of  a  wit- 
ness, on  the  score  of  interest. 

Mandevllle  v.  Perry.  78 

8.  In  a  question  concernintr  the  validity  of  a  codi- 
cil to  a  will,  the  party  objecting  to  the  probat.  is  not 
confined  to  an  enquiry  into  the  testator's  sanity  and 
signature;  but  may  go  into  evidence  as  to  fraud  in 
obtaining  the  signature. 

Tucker  v.  Calvert.  00 

0.  A  bond,  executed  by  the  attorney  for  the  in- 
tended security  to  an  administration  bond,  is  suffi- 
ciently executed. 

M'Candlish  v.  Hopkins  &  Hodgson.  206 

10.  A  notarial  copy,  of  a  copy  of  a  protest  of  a  bill 
of  exchange,  by  a  notary  public  ought  not  to  be 
allowed  to  go  in  evidence  to  the  jury,  unless  it  is 
shewn,  that  a  more  authentic  copy  could  not  have 
been  procured. 

Fltzhugh  &  al.  V.  Love's  ex'or,  11 

11.  Unless  the  bill  of  exceptions  states,  that  the 
deposition  was  objected  to,  for  want  of  notice,  at 
the  time  of  taking  it.  that  objection  will  not  be  re- 
garded on  the  appeal. 

Mandevllle  v.  Perry,  78 

12.  If  the  clerk  of  the  court  altera  forthcoming 
bond,  it  will  not  prejudice  the  plaintiff;  but  the 
bond  will  be  restored  to  what  it  was. 

Buchanan  v.  Maynadier,  1 

13.  If  there  be  father  and  son  in  trade  in  this 
country,  and  a  London  merchant  writes  to  the 
father  here,  that  the  son,  who  was  then  in  London, 
but  about  to  return  to  Virginia,  will  inform  him  of 
the  terms  on  which  the  London  merchant  will  sell 
tobacco  for  the  father  and  son;  and  the  son.  after- 
wards, makes  a  memorandum  at  the  foot  of  the 
letter,  that  it  was  ten  shillings  per  hogshead,  al- 
though   that    memorandum    may   not  have  been 

written  in  the  presence  of  the  London  mer- 

882     chant,  circumstances  *may  shew,  that  either 

that,  or  some  other  remuneration,  less  than 


the  ordinary  commission  in  London,  was  agreed 
upon. 

Tabb's  adm'rs  v.  Gist  &  al..  270 

14.  Although  a  man  may  not  be  so  absolutely 
insane,  as  to  avoid  his  contracts,  yet  if  he  labours 
under  melancholy,  it  will  excuse  inattention  to  his 
affairs:  and  will  authorize  relief  against  judgments 
obtained  against  him,  during  such  a  state  of  mind. 

Ibid 

15.  A  decree  against  the  executor  is  not  conclusive, 
but  prima  facie  evidence  only,  against  the  heir,  or 
devisee. 

Garnett,  &c.  v.  Macon  &  al.,  808 

EJECTMENT. 

If.  in  ejectment,  judgment  be  given  for  the 
defendant,  and  the  plaintiff  appeals;  pending  which, 
the  appellee  dies,  the  appellant  cannot  sue  a  scire 
facias  against  his  heirs. 

Tomkies  v.  Walters,  44 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Although,  in  the  case  of  a  creditor,  the 
demand  must  be  established  against  the  executor, 
before  a  suit  can  be  brought  upon  the  administra- 
tion bond,  yet  in  the  case  of  a  legatee,  a  suit  in 
equity  may  be  brought  upon  it,  in  the  first  instance: 
because  the  decree  can  be  made  so  as  to  operate 
against  the  executor  in  the  first  place,  and  an 
account  of  the  assets  can  be  taken  at  once. 

Taliaferro's  ex'ors  v.  Thornton  &  wife,  21 

2.  The  assent  of  the  executor  to  the  legacy  need 
not  be  proved,  where  the  legatee  had  possession, 
during  the  lifetime  of  the  testator. 

Lowry  v.  Mountjoy,  66 

FORTHCOMING    BOND. 

1.  If  the  forthcoming  bond  recites  an  execution, 
and  that  property  has  been  taken  to  satisfy  it,  a 
variance  between  the  sheriff's  return  and  the  bond, 
provided  the  bond  agrees  with  the  execution,  is  not 
material. 

Buchanan  v.  Maynadier.  1 

2.  If  the  clerk  of  the  court  alter  a  forthcoming 
bond,  it  will  not  prejudice  the  plaintiff;  but  the 
bond  will  be  restored  to  what  it  was.  Ibid 

GLEBES. 

1.  The  question  was,  whether  the  legislature  had 
power  to  order  the  glebe  lands  to  be  sold,  and  the 
money  applied  to  the  use  of  the  poor?  The  court 
was  equally  divided  in  opinion. 

Turpin  &  al.  v.  Lockett  &  al.,  113 

2.  The  court  of  chancery  had  jurisdiction  in  the 
case;  and  might  have  awarded  an  injunction  to 
prevent  the  sale  if  the  church  had  shewn  a  good 
title.  Ibid 

INTEREST. 

1.  The  court,  in  an  action  upon  a  bond,  may  in- 
struct the  jury,  with  regard  to  interest- 
Fine's  adm'r  v.  Cockshut  &  al.,  16 

2.  If  discount  of  the  interest,  during  the  war,  was 
not  claimed  in  the  court  of  chancery,  nor  any  ex- 
ception tiled  to  the  commissioner's  report,  upon 
that  ground,  the  chancellor  was  not  under  any 
obligation  to  allow  the  defendant  what  he  did  not 
ask  for 

Triplett  v.  Dunlop,  60 

INDICTMENT. 

1.  In  indictments,  for  misdemeanors,  in  the  fed- 
eral court,  the  court,  and  not  the  jury,  are  to 
assess  damages. 

United  States  v.  Mundel,  246 

2.  It  is  not  necessary,  that  the  name  of  the  prose- 
cutor, in  the  courts  of  the  United  States,  should  be 
written,  at  the  foot  of  the  indictment.  Ibid 

3.  The  difference  between  an  indictment  and  pre- 
sentment. Ibid 

JURISDICTION. 

1.  The  court  of  chancery  had  jurisdiction  in  the 
case  of  the  glebes. 

Turpin  &  al.  v.  Lockett  &  al.,  1  IS 

2.  If  the  freighter  stipulates  to  pay  $13,000  as  the 
agreed  value  of  the  ship,  in  case  of  her  being  cap- 
tured and  condemned,  in  a  suit  upon  the  charter 
part>',  the  declaration  should  shew,  where,  when, 
and  by  whom,  she  was  captured;  and  that  the  court 
which  condemned  her,  had  jurisdiction. 

Stone  V.  Patterson,  71 

8.  A  plaintiff  in  the  federal  court,  must  state  him- 
self to  be  the  subject  or  citizen  of  a  foreign  state, 
in  order  to  entitle  the  court  to  jurisdiction.  And.  if 
he  omits  it.  the  defendant  may  take  advantage  of  it 
in  arrest  of  judgment. 

Shedden  v.  Custis.  241 

LANDS. 

An  entry,  in  these  words,  J.  M.  enters  1000 
383     acres  "between  the  lines  of  H.  *C.  deceased 
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on  both  sides  of  Hatcber's   creek,   besrinninff  on 
the  same,"  is  void  for  uncertainty. 

Miller  V.  Page  &  al..  28 

LAWS. 

1.  TVhen  a  statute  of  the  United  States  makes  any 
provision  upon  a  subject  within  the  scope  of  the 
powers  of  the  general  government,  the  state  laws 
upon  the  same  snbject,  cease  to  operate. 

United  States  v.  Mundel,  245 

2.  The  existing  statute  of  a  state  applicable  to 
any  case,  at  the  time  of  the  enactment  of  the  gen- 
eral act  of  congress  which  refers  to  the  laws  of  the 
states  as  rules  of  decision,  must  be  considered  in 
the  same  manner  as  if  the  words  of  the  state  law 
had  been  adopted,  and  specially  re-enacted  by  the 
act  of  congress.  Ibid 

3.  But  such  statute  of  the  state  must  be  com- 
pletely applicable  to  the  case :  for,  If  there  be  any 
part  qualifying  and  modifying  the  rest,  of  which  a 
party  cannot  have  the  full  benefit  in  the  court  of 
the  United  States,  this  is  not  a  case  In  which  con- 
gress have  given  authority  to  adopt  such  part,  since 
the  whole  law  Is  not  applicable,  as  the  authority 
refers  to  entire  laws,  and  not  to  parts,  which  them- 
selves are  qualiHed  by  other  parts,  not  applicable 
to  the  United  States.  Ibid 

4.  The  authority  given  to  the  courts  of  the  United 
States,  to  regulate  the  forms  of  proceedings,  when 
exercised.  Is  as  binding  as  if  it  had  been  a  specific 
part  of  the  court  system  established  by  the  act  of 
congress.  Ibid 

6.  Upon  the  principles  of  society,  every  person  is 
bound,  and  has  virtually  agreed  to  pay  such  sums 
of  money  as  are  charged  on  him,  by  the  sentence, 
or  assessed  by  the  interpretation,  of  the  law:  and. 
therefore,  whatever  the  laws  order  any  one  to  pay, 
that,  instantly,  becomes  a  debt,  which  he  hath  be- 
fore contracted  to  discharge.  Ibid 

6.  The  nature  of  the  common  and  statute  laws  of 
the  state,  with  the  alteration  made  In  them  by  the 
revolution,  the  articles  of  confederation,  and  the 
constitution  of  the  United  States,  considered.       Ibid 

7.  A  revolution  does  not  abolish  all  laws,  and 
throw  the  people  into  a  state  of  nature:  therefore 
the  declaration  of  Independence  did  not  totally 
abrogate  all  laws  subsisting  before:  but  only  such 
as  became  Inconsistent  with  the  new  government. 

Ibid 

8.  The  laws  of  the  states,  in  regard  to  that  share 
of  legislative  power  retained  to  themselves,  re- 
mained unaltered  by  the  adoption  of  the  constitu- 
tion of  the  United  States :  and  could  only  be 
changed  by  the  states  themselves  :  or  by  a  treaty 
made  within  the  legitimate  objects  of  the  treaty 
making  power.  Ibid 

9.  The  rule,  in  England,  that  the  king  is  not  bound 
by  a  general  law,  unless  he  be  specially  named. 
Is  confined  to  cases  where  he  might  otherwise  be 
deprived  of  some  personal,  or  legal,  right:  and  not 
to  provisions  of  general  law.  arising  from  princi- 
ples of  public  policy  only.  Ibid 

LIMITATION  OF  ACTIONS. 

The  plea  of  non  assumpsit,  within  five  years, 
admits  that  the  defendant  did  once  assume. 

Brockenbrough  v.  Hackley,  51 

MISTAKE. 

1.  In  1788.  W.  owning  a  tract  of  land  called  Sion 
Hill,  held  by  him  and  his  forefathers  and  relatives, 
under  a  survey  upwards  of  100  years  old,  advertised 
it  for  sale,  as  containing  about  800  acres:  and  believ- 
ing that,  as  It  was  an  old  survey,  it  would  probably 
contain  more  than  800  acres,  he  afterwards  sold  it 
to  Q.  according  as  it  had  been  held  by  him  and  his 
ancestors  and  relatives  under  the  old  survey,  for 
£3.200  (equal  to  JB4  per  acre),  offering  to  survey  It. 
if  Q.  would  pay,  at  the  same  rate,  for  the  excess: 
which  the  latter  (who  also  believed  that  it  con- 
tained more  than  800  acres,  as  It  was  an  old  survey), 
declined.  Subsequent  to  the  execution  of  the  deed. 
Q.  had  the  land  surveyed,  and  found  it  to  contain 
much  less  than  800  acres:  Whereupon,  he  filed  a 
bill  in  chancery,  for  a  deduction  from  the  purchase 
money,  proportionable  to  the  deficiency  in  the  land: 
which  W.  resisted,  upon  the  ground,  that  the  pur- 
chase was.  in  fact,  of  800  acres,  "more  or  less." 
The  court  was  of  opinion,  that  although  there  was 
no  fraud  in  the  sale,  yet  as  both  parties  acted  under 
a  mistake  as  to  the  quantity,  the  deficiency  was  too 
great  for  a  purchaser  to  sustain,  notwithstanding 
the  sale  was  for  800  acres,  "more  or  less:"  and 
therefore  decreed  a  deduction  from  the  purchase 
money,  in  proportion  to  the  deficiency  of  the  land, 
upon  the  ground  of  mistake. 

Quesnel  v.  Woodllef  &  al.,  218 

2.  And  W.  was  likewise  decreed  to  give  Q.  an  in- 
demnity against  all  charges  and  incumbrances  on 
the  estate.  Ibid 
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♦PARTIES. 

It  is  the  course  of  a  court  of  equity  to  decree, 
in  the  first  instance,  against  the  party,  who  is  ulti- 
mately responsible:  but  this  is  done  only  where  the 
parties  are  before  the  court  at  the  time  of  the  de- 
cree, and  their  several  liabilities  are  clearly  ascer- 
tained. 

Garnett.  &c.  v.  Macon  &  al.,  906 

PARTNERSHIP. 

1.  The  rest  of  the  members  of  a  copartnery  can- 
not engage  the  firm  in  another  partnership,  so  as  to 
bind  a  member,  who  was  not  privy,  or  consenting, 
to  it.  But  his  privity  may  be  presumed  from  cir- 
cumstances; and.  at  any  rate,  his  remaining  silent, 
and  not  dissenting,  after  he  knows  of  the  new  estab- 
lishment, will  be  considered  as  acquiescence.  More- 
over, if  it  could  be  proved,  that  he  had  withdrawn 
from  the  old  firm,  before  establishment  of  the  new, 
he  would,  by  such  acquiescence,  still  be  responsible 
for  the  transactions  of  the  new:  especially,  if  it 
was  generally  understood,  by  other  people,  that  the 
old  firm  was  uniied  with  the  new. 

Tabb's  adro  r  v.  Gist  &  al..  279 

2.  If  there  be  father  and  son  in  trade  in  this 
country,  and  a  London  merchant  writes  to  the  father 
here,  that  the  son.  who  was  then  in  London,  but 
about  to  return  to  Virginia,  will  inform  him  of  the 
terms  on  which  the  London  merchant  will  sell  to- 
baccos for  the  father  and  son;  and  the  son,  after- 
wards, makes  a  memorandum  at  the  foot  of  tbe 
letter,  that  it  was  ten  shillings  per  hogshead,  al- 
though that  memorandum  may  not  have  been 
written  in  the  presence  of  the  London  merchant, 
circumstances  ma3'  shew,  that  either  that,  or  some 
other  remuneration,  less  than  the  ordinary  com- 
mission. In  London,  was  agreed  upon.  Ibid 

PUBLIC  OFFICER. 

A  public  officer  is  presumed  to  have  done  his 
duty,  nntil  the  contrary  is  shewn. 

Winslow  y.  Beall  A,  al..  44 

PLEADINGS. 

1.  The  plea  of  non  assumpsit,  within  fire  years. 
admits  that  the  defendant  did  once  assume. 

Brockenbrough  v.  Hackley,  51 

2.  If  the  freighter  stipulates  to  pay  13,000  dollars, 
as  the  agreed  value  of  the  ship,  in  case  of  her  being 
captured  and  condemned:  In  a  suit,  upon  the 
charter  party,  the  declaration  should  shew,  where, 
when,  and  by  whom,  she  was  captured,  and  that  the 
court,  which  condemned  her.  had  Jurisdiction. 

Stone  &  Co.  v.  Patterson,  71 

3.  After  verdict,  a  general  replication,  to  a  special 
plea,  is  sufficient. 

Ellet  V.  Vaughan,  77 

4.  If  the  damages  are  left  out  of  the  declaration, 
as  the  omission  might  be  amended  by  the  writ,  the 
court  of  appeals  will  consider  the  declaration  as.  In 
fact,  filled  up  with  the  damages  laid  in  the  writ. 

Hook  V.  TurnbuU,  85 

5.  A  plaintiff,  in  the  federal  court,  must  state  him- 
self to  be  the  subject  or  citizen  of  a  foreign  state, 
in  order  to  entitle  the  court  to  Jurisdiction.  And. 
if  he  omits  It.  the  defendant  may  take  advantage 
of  the  omission,  by  motion  in  arrest  of  jndgmeai. 

Shedden  v.  Custls.  241 

6.  The  defendant  may.  under  the  act  of  assembly, 
plead  and  demur  to  the  whole  declaration. 

Stone  V.  Patterson.  71 

7.  To  avoid  circuity  of  action,  a  covenant  may  be 
pleaded  as  a  release  :  but  it  must  be  a  covenant 
between  those  parties  only:  and  if  it  contains  no 
words  of  release.  It  will  not  be  construed  such,  un- 
less it  gives  the  covenantee  a  right  of  action  which 
will  precisely  countervail  that  to  which  he  is  liable: 
and  unless  too,  it  was  tbe  intention  of  the  parties, 
that  the  last  instrument  should  defeat  the  first. 

Garnett.  Ac.  v.  Macon  &  al.,  306 

PURCHASER. 

1.  The  courts  of  chancery  have  established  it  as  a 
rule,  that  where  the  charge  is  general,  the  pur- 
chaser is  not  bound  to  see  to  th^  application  of  the 
purchase  money. 

Garnett,  &c.  v.  Macon  &  al.,  306 

2.  But,  if  the  trustee  sells  with  the  avowed  pur- 
pose of  excluding  the  debts  of  him  who  created  the 
trust,  the  purchaser  voluntarily  assisting  him  in  it. 
would  not  be  secure.  Ibid 

3.  And,  if  he  has  notice  of  a  debt,  before  he  pays 
the  purchase  money,  he  may  be  affected,  if  he  pro- 
ceeds with  the  purcha.se.  '^  Jid 

4.  If  the  executor  sells  a  chattel,  specifically  de- 
vised, to  a  person  who  knows  there  are  no  debts, 
the  purchaser  takes  the  property  subject  to  the 
bequest  Ibid 

6.  Both  on  principle  and  authority,  a  specific 
885     performance  will  not  be  decreed,  ^atthein- 
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stance   of  tbe  vendor,    unless  his  ability  to  make 
a  title  be  unquestionable.  Ibid 

6.  For.  if  no  incumbrance  be  communicated  to  tbe 
purchaser,  or  known  to  him  to  exist,  he  must  sup- 
pose himself  to  purchase  an  unincumbered  estate. 

Ibid 

7.  And,  therefore,  his  objections  to  taklngr  it,  need 
not  be  confined  to  cases  of  doubtful  title  ;  but  may 
be  extended  to  incumbrances  of  every  description 
which  embarrass  him  in  the  full  enjoyment  of  his 
purchase.  Ibid 

8.  The  Ensrlish  court  of  chancery  has  never  laid 
down  the  broad  principle,  that  time  was  never  im- 
portant :  on  the  contrary,  the  present  doctrine  there 
is,  that  where  time  is  really  material  to  the  parties, 
the  rifirht  to  a  specific  performance,  may  depend 
upon  it:  and  the  same  doctrine  prevails  in  the 
courts  of  the  United  States.  Ibid 

9.  Although  mere  inadequacy  of  price  is  not  a 
sufficient  ground  for  a  court  of  equity  to  refuse  its 
assistance;  yet,  if  an  unreasonable  contract  be  not 
performed  accordinar  to  its  letter,  equity  will  not 
Interfere.  Ibid 

10.  And  there  is  no  difference,  between  a  contract 
unreasonable  when  made,  and  one  which  becomes 
so  af terwardSr  if  the  vendor  be  in  fault.  Ibid 

11.  The  principle  is,  that  a  very  srreat  chang-e  in 
the  value  of  the  article,  is  a  serious  objection  to  a 
decree  for  a  specific  performance,  where  the  vendor 
is  in  fault,  as  it  may  affect  the  arrang'ements  of  the 
vendee  for  a  compliance  with  the  contract  Ibid 

12.  To  sustain  the  vendee's  alleg'ation  that  the  con- 
tract was  abandoned  by  implication,  the  conduct  of 
the  vendor  ou^ht  to  be  such,  as  to  Justify  a  reason- 
able man  in  believinfir,  that  he  acquiesced.  Ibid 

R£CK)RD. 

1.  What  is  part  of  the  record. 
Mandevllle  v.  Perry,  78 

S.  Unless  the  bill  of  exceptions  states  that  the 
deposition  was  objected  to  for  want  of  notice  of  the 
time  of  taking  it,  that  objection  will  not  be  regarded 
on  the  appeaL  -Ibid 

8.  And,  in  such  a  case,  all  papers,  referred  to  by 
the  deposition,  will  be  considered  as  part  of  the 
record.  Ibid 

RELEASE. 

1.  To  avoid  circuity  of  action^  a  covenant  may  be 
pleaded  as  a  release  ;  but  it  must  be  a  covenant 
between  those  parties  only  ;  and  if  it  contains  no 
words  of  release,  it  will  not  be  construed  such,  un- 
less it  g'ives  the  covenantee  a  rlffht  of  action  which 
will  precisely  countervail  that  to  which  he  is  liable  ; 
and  unless,  too,  it  was  the  Intention  of  the  parties, 
that  the  last  instrument  should  defeat  the  first. 

Oamett,  &c.  V.  Macon  &al.,  308 

2.  Parol  substitution  of  a  third  person,  for  one  of 
several  obligors,  does  not  release  the  rest.  Ibid 

8.  If  there  be  a  Joint  decree  asrainst  the  executors 
of  two  persons,  and  the  creditor  receives  a  moiety 
of  the  debt  from  the  representatives  of  one  of  them, 
and  covenants  not  to  levy  the  residue  of  the  decree 
upon  the  estate  of  that  one,  it  does  not  discharge  the 
representatives  of  the  other.  Ibid 

4.  What  release  to  one,  will  discharge  the  rest  of 
several  obligors,  and  e  contra.  Ibid 


REVIEW,  (Bill  of). 

A  bill  of  review  must  suggest  error  in  law,  or 

newly  discovered  matter :  or  it  cannot  be  sustained. 

Triplett  v.  Wilson  &  al.,  47 

REVOLUTION. 

A  revolution  does  not  abolish  all  laws,  and  throw 
the  people  back  Into  a  state  of  nature  :  therefore 
the  declaration  of  independence  did  not  totally 
abrogate  all  laws  subsisting  before  ;  but  only  such 
as  became  inconsistent  with  the  new  form  of  gov- 
ernment. 

U.  States  V.  Mundel,  245 

SANITY. 

Although  a  man  may  not  be  so  absolutely  insane, 
as  to  avoid  his  contracts,  yet,  if  he  labours  under 


melancholy,  it  will  excuse  inattention  to  his  affairs  ; 
and  wllliauthorize  relief  against  judgments  obtained 
ag'ainst  him  during  such  a  state  of  mind. 

Tabb's  adm*rs  v.  Qist  &  al..  279 

STATES. 

1.  The  nature  of  the  common  and  statute  laws  of 
the  states,  with  the  alterations  made  in  them  by  the 
revolution,  the  articles  of  confederacy,  and  the  con- 
stitution of  the  U.  States  considered. 

U.  States  V.  Mundel,  !U5 

386        *2.  The  laws  of  the  states  in  regard  to  that 

share  of  legislative  power  retained  to  them- 
selves, remained  unaltered  by  the  adoption  of  the 
constitutioB  of  the  United  States ;  and  could  only 
be  changed  by  the  states  themselves  ;  or  by  a  treaty 
made  within  the  legitimate  objects  of  the  treaty 
making  power.  Ibid 

3.  When  a  statute  of  the  United  States  makes  any 
provision,  upon  a  subject  within  the  scope  of  the 
powers  of  the  general  government,  the  state  laws, 
upon  the  same  subject,  cease  to  operate.  Ibid 

4.  The  g'eneral  and  state  governments  should  be 
kept  separate,  and  each  left  to  do  the  business  prop- 
erly belonffing  to  it. 

Shedden  v.  Custis,  241 

SHERIFF. 

1.  After  the  sheriff  has  taken  a  prison  bounds 
bond  from  the  debtor,  he  has  no  power  to  authorize, 
or  prevent,  his  escai>e. 

Lyle  V.  Stephenson,  54 

2.  And,  therefore,  a  motion  for  the  debt  and  costs, 
will  not  be  sustained  against  him,  upon  the  ground 
of  a  voluntary  escape.  Ibid 

8.  Where  a  statute,  with  regard  to  process,  is 
directory  to  the  court,  or  the  clerk,  and  not  to  the 
sheriff,  the  latter  is  bound  to  obey  the  writ,  as  he 
receives  it :  but  as  the  endorsement  of  the  true 
species  of  the  action,  upon  the  writ,  is  required  by 
the  act  of  assembly,  that  the  sheriff  may  see  whether 
bail  is  to  be  demanded,  or  not,  he  must  Judffe  for 
himself,  and  acts  at  his  periL 

U.  States  V.  Mundel,  245 

4.  For  an  endorsement,  either  by  the  prosecutor, 
or  the  court  Itself,  unless  in  cases  where  they  have 
a  discretion,  would  not  justify  the  marshal,  or  the 
sheriff,  In  requiring  ball,  when  the  act  of  the  legis- 
lature did  not  authorize  It  Ibid 

TREATY. 
See  British  Subject,  No.  2. 

USURY. 

1.  If  A.  propose  to  B.  that  B.  should  buy  his  land 
which  was  advertised  to  be  sold  under  a  deed  of 
trust,  for  the  amount  of  the  creditor's  debt,  and 
should  let  A.  have  it  ag-ain,  upon  payment  of  princi- 
pal and  interest,  at  the  end  of  twelve  months ; 
instead  of  which,  they  enter  into  an  agreement,  that 
B.  should  bid  the  creditor's  debt  for  the  land  ;  and 
if  it  was  struck  off  to  him,  that  he  should  resell  it  to 
A.,  for  a  sum  thereafter  to  be  agreed  upon,  provided 
it  was  paid  within  twelve  months,  which  sum, 
(though  never  agreed  on.)  was  understood  to  be 
such  as  would  reimburse  B.  the  money  paid,  the 
sacrifices  he  might  make  to  obtain  it,  and  liberally 
compensate  him  for  his  trouble  :    It  is  not  usury. 

Jones  V.  Hubbard.  211 

2.  And,  if  the  money  is  not  paid  to  B.  &c.  within 
the  twelve  months,  nor  the  sum  fixed,  the  purchase 
is  absolute.  Ibid 

WILLS. 

1.  In  a  question  concerning  the  validity  of  a  codicil 
to  a  win,  the  party,  objecting  to  the  probat,  is  not 
confined  to  an  enquiry  into  the  testator's  sanity  and 
signature  ;  but  may  go  into  evidence,  as  to  fraud  in 
obtaining  the  signature. 

Tucker  v.  Calvert,  90 

2.  If  the  testator  makes  his  will ;  and  a  codicil  be 
afterwards  prepared  by  another  person,  who  pre- 
sents It  to  him  for  signature,  it  should  be  proved 
that  the  testator  read  it  himself,  or  that  the  whole 
of  It  was  read  to  him,  before  he  signed  it  Ibid 
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